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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

HUNTINGTON DIVISION 

 

CHRISTOPHER FAIN, et al.,  

   Plaintiffs,    Civil Action No. 3:20-cv-00740 

        Hon. Robert C. Chambers, Judge  

v. 

 

WILLIAM CROUCH, et al.,  

   Defendants. 

 

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 

 

 NOW COME Defendants William Crouch, Cynthia Beane, and West Virginia Department 

of Health and Human Resources, Bureau for Medical Services, by counsel Lou Ann S. Cyrus, 

Roberta F. Green, Caleb B. David, Kimberly M. Bandy, and the firm of Shuman McCuskey Slicer 

PLLC, and, pursuant to Rule 56(c) of the Federal Rules of Civil Procedure, hereby respectfully 

submit their Motion for Summary Judgment on all claims asserted against them by Plaintiffs, along 

with their supporting memorandum of law.  

 Defendants are entitled to summary judgment for each of Plaintiffs’ claims. Count I of 

Plaintiffs’ Amended Complaint asserts a claim for alleged deprivation of rights in violation of the 

Equal Protection Clause of the Fourteenth Amendment. Plaintiffs’ equal protection claim fails for 

several reasons. First, Plaintiffs have not been treated differently from others similarly situated to 

them. Second, Plaintiffs have failed to proffer any evidence of intentional or purposeful 

discrimination. Third, even if Plaintiffs can demonstrate some disparate treatment based on 

diagnosis, Defendants’ classification survives rational basis review because the State’s policy is 

rationally related to its interests in providing coverage consistent with CMS mandates and in 

conserving financial resources. Finally, if the Court determines that intermediate scrutiny applies 

to Plaintiffs’ claim, Defendants’ classification survives intermediate scrutiny because the 

Case 3:20-cv-00740   Document 252   Filed 05/31/22   Page 1 of 7 PageID #: 2524

JA1076
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2 
 

classification serves an important governmental purpose. Therefore, Defendants are entitled to 

summary judgment as a matter of law. 

 In Count II, Plaintiffs seek declaratory and injunctive relief against all Defendants and 

compensatory damages against Medicaid for violation of Section 1557 of the Patient Protection 

and Affordable Care Act (“ACA”), 42 U.S.C. § 18116. Plaintiffs’ claims under the ACA fail as a 

matter of law. Defendants have not created a classification that discriminates based on gender 

identity. Instead, Defendants provide coverage to transgender individuals to the same extent that 

they provide coverage to cisgender individuals. Plaintiffs’ claim is based upon Medicaid not 

covering gender-affirming surgeries; however, the ACA and its accompanying regulations do not 

require Medicaid to cover any particular procedure or treatment. Therefore, Defendants are entitled 

to summary judgment as a matter of law. 

 In Count III, Plaintiffs seek declaratory and injunctive relief against Defendants Crouch 

and Beane for violation of the Medicaid Act’s Availability Requirements, 42 U.S.C. § 

1396a(a)(10)(A). Plaintiffs claim that Medicaid’s policy not covering gender-affirming surgery 

eliminates mandatory Medicaid coverage and renders medically necessary services unavailable. 

Plaintiffs’ claim fails as a matter of law. The Medicaid Act does not require Defendants to cover 

gender-affirming surgeries, and its accompanying regulations permit a State Medicaid plan to 

place limits on services even if those services are required to be covered. Even if gender-affirming 

care falls into one of the mandatory covered service categories, State plans are permitted to place 

appropriate limits on a service based on such criteria as medical necessity or on utilization control 

procedures. Here, Medicaid has placed appropriate limits on gender-affirming care by providing 

coverage for most gender-affirming care and designating as non-covered gender-affirming 

surgeries, which Medicaid is permitted to do based on considerations such as medical necessity 
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and on utilization management considerations. Therefore, Plaintiffs’ claim fails as a matter of law, 

and Defendants are entitled to summary judgment. 

 Count IV seeks declaratory and injunctive relief against Defendants Crouch and Beane for 

violation of the Medicaid Act’s Comparability Requirements, 42 U.S.C. § 1396a(a)(10)(B). 

Plaintiffs allege that Defendants provide comparable services to cisgender beneficiaries while they 

do not provide those services to transgender beneficiaries. Plaintiffs’ claim fails as a matter of law. 

The Medicaid Act and its accompanying regulations prohibit three types of discrimination: (1) 

against the categorically needy, (2) among the categorically needy, and (3) among the medically 

needy. Plaintiffs’ allegations do not describe discrimination in any of these manners. Plaintiffs 

appear to be alleging that Defendants discriminate “among the categorically needy” by not 

providing coverage for gender-affirming surgery. Defendant do not, however, provide coverage 

for gender-affirming surgery to any Medicaid beneficiaries. Additionally, there is no requirement 

in the Medicaid Act that compels a state to provide a treatment for all diagnoses if the treatment is 

provided for any diagnosis. Therefore, Plaintiffs’ claim fails as a matter of law, and Defendants 

are entitled to summary judgment. 

 Finally, Plaintiffs lack standing to bring any of their claims. Neither has submitted a claim 

for and been denied gender-affirming care by Medicaid. Neither has submitted a claim for gender-

affirming surgery. Mr. Fain testified that he is not willing to undergo surgery until he has kicked 

his smoking habit, which has not yet occurred. Ms. Anderson has never had a treating physician 

find that she requires gender-affirming surgery to treat her gender dysphoria. Thus, neither Plaintiff 

has established a concrete and particularized injury that is actual or imminent. Therefore, both 

Plaintiffs lack standing, and Defendants are entitled to summary judgment. 
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 In support of their Motion, Defendants submit the following exhibits, which are referred to 

within the Memorandum of Law by their respective Exhibit numbers:  

Exhibit 1, Deposition of Sarah Young; with redactions;  

Exhibit 2, Deposition of Bill Crouch; 

Exhibit 3, Deposition of Cynthia Beane;  

Exhibit 4, Deposition of Shauntae Anderson with redactions;  

Exhibit 5, Deposition of Christopher Fain with redactions; 

Exhibit 6, Affidavit of Jennifer Myers redacted version; 

Exhibit 7, Deposition of Brian Thompson; 

Exhibit 8, Deposition of Dan Karasic, M.D. with redactions;  

Exhibit 9, Deposition of Dr. James Becker;  

Exhibit 10, Deposition of Fred Lewis;  

Exhibit 11, Report of Dr. Stephen Levine;  

Exhibit 12, Deposition of Becky Manning;  

Exhibit 13, Defendants’ First Supp. Response to Plaintiff’s First Set of Interrogatories; 

Exhibit 14, Deposition of Jennifer Myers;   

Exhibit 15, Deposition of Dr. Schechter;  

Exhibit 16, Deposition of Dr. Olson-Kennedy;  

Exhibit 17, Affidavit of Sarah Young;  

Exhibit 18, Deposition of Dr. Stephen Levine.  

 For these and other reasons more fully set forth in the accompanying memorandum of law, 

William Crouch, Cynthia Beane, and West Virginia Department of Health and Human Resources, 

Bureau for Medical Services respectfully request that this Court grant summary judgment in their 
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favor on all claims advanced by Plaintiffs. These Defendants seek any and all further relief deemed 

appropriate by the Court.    

 

WILLIAM CROUCH, CYNTHIA BEANE, and  

WEST VIRGINIA DEPARTMENT OF 

HEALTH AND HUMAN RESOURCES,  

BUREAU FOR MEDICAL SERVICES,  

 

By counsel 

 

 

/s/ Kimberly M. Bandy      

Lou Ann S. Cyrus, Esquire (WVSB #6558) 

Roberta F. Green, Esquire (WVSB #6598) 

Caleb B. David, Esquire (WVSB #12732) 

Kimberly M. Bandy, Esquire (WVSB #10081) 

SHUMAN MCCUSKEY SLICER PLLC 

P.O. Box 3953 

Charleston, WV  25339 

(304) 345-1400; (304) 343-1826 (fax) 

lcyrus@shumanlaw.com 

rgreen@shumanlaw.com 

cdavid@shumanlaw.com 

kbandy@shumanlaw.com
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

HUNTINGTON DIVISION 

 

CHRISTOPHER FAIN and SHAUNTAE  

ANDERSON; individually and on behalf of all  

others similarly situated,  

 

   Plaintiffs,    Civil Action No. 3:20-cv-00740 

        Hon. Robert C. Chambers, Judge  

v. 

 

WILLIAM CROUCH, in his official capacity as 

Cabinet Secretary of the West Virginia  

Department of Health and Human Resources;  

CYNTHIA BEANE, in her official capacity as  

Commissioner for the West Virginia Bureau for  

Medical Services; and WEST VIRGINIA 

DEPARTMENT OF HEALTH AND HUMAN 

RESOURCES, BUREAU FOR MEDICAL 

SERVICES,  

 

   Defendants. 

 

CERTIFICATE OF SERVICE 

 

 Now come Defendants William Crouch, Cynthia Beane and West Virginia Department of 

Health and Human Resources Bureau for Medical Services, by counsel, and do hereby certify that 

on the 31st day of May, 2022, a true and exact copy of “DEFENDANTS’ MOTION FOR 

SUMMARY JUDGMENT” was served on counsel via electronic means as follows: 

 

Walt Auvil (WVSB#190) 

Counsel for Plaintiffs 

The Employment Law Center, PLLC 

1208 Market Street 

Parkersburg, WV 26101-4323 

(304) 485-3058 

(304) 485-6344 (fax) 

auvil@theemploymentlawcenter.com 

Tara L. Borelli, Visiting Attorney 

Counsel for Plaintiffs 

Lambda Legal Defense and Education Fund, 

Inc.  

158 West Ponce De Leon Avenue, Suite 105 

Decatur, GA  30030 

tborelli@lambdalegal.org 

 

Sasha Buchert, Visiting Attorney 

Counsel for Plaintiffs 

Lambda Legal Defense and Education Fund, 

Inc. 

1776 K Street, N.W., 8th Floor 
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Washington, DC  20006-2304 

(202) 804-6245 

(202) 429-9574 (fax) 

sbuchert@lambdalegal.org 

 

Avatara Smith-Carrington, Visiting Attorney 

Counsel for Plaintiffs 

Lambda Legal Defense and Education Fund, 

Inc. 

3500 Oak Lawn Avenue, Suite 500 

Dallas Texas 75219-6722 

(214) 219-8585 

(214) 219-4455 (fax) 

asmithcarrington@lambdalegal.org 

 

Nora Huppert, Visiting Attorney 

Counsel for Plaintiffs 

Lambda Legal Defense and Education Fund, 

Inc. 

65 E. Wacker Pl, Suite 2000 

Chicago, IL  60601 

(312) 663-4413 

(312) 663-4307 

nhuppert@lambdalegal.org 

Carl. S. Charles, Visiting Attorney 

Counsel for Plaintiffs 

Lambda Legal Defense and Education Fund, 

Inc.  

730 Peachtree Street NE, Suite 640 

Atlanta, GA  30308 

(470) 225-5341 

(404) 897-1884 (fax) 

ccharles@lamdalegal.org 

 

Anna P. Prakash, Visiting Attorney 

Nicole J. Schladt, Visiting Attorney 

Counsel for Plaintiffs 

Nichols Kaster, PLLP 

IDS Center, 80 South 8th Street 

Suite 4600 

Minneapolis, MN  55402 

(612) 256-3200 

(612) 338-4878 (fax) 

aprakash@nka.com 

nschladt@nka.com 

 

 

 

 

 

 

 

 

/s/ Kimberly M. Bandy     

Lou Ann S. Cyrus, Esquire (WVSB #6558) 

Roberta F. Green, Esquire (WVSB #6598) 

Caleb B. David, Esquire (WVSB #12732) 

Kimberly M. Bandy, Esquire (WVSB #10081) 

Counsel for William Crouch, Cynthia Beane, and 

West Virginia Department of Health and Human 

Resources, Bureau for Medical Services 

SHUMAN MCCUSKEY SLICER PLLC 

P.O. Box 3953 

Charleston, WV  25339 

(304) 345-1400; (304) 343-1826 (fax) 

lcyrus@shumanlaw.com 

rgreen@shumanlaw.com 

cdavid@shumanlaw.com 

kbandy@shumanlaw.com 
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IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVIS]ON

Christopher Fain, individually and on behal-f of all-

ot.hers similarly sit.uated, et dl. ,

P1aint.if f s,

vs. CIVIL ACTION NO. 3:20-cv-00740

William Crouch, et df. ,

Defendants.

REMOTE DEPOSITION OF SARAH YOUNG

DATE:

TIME:

PLACE:

March 11, 2022

B:00 a.m. CST

Veritext Virt,ual Videoconference

REPORTED BY: KELLEY E. ZILLES, RPR (Via Videoconference)

JOB NUMBER: 5096099

www.veritext.com
Veritext Legal Solutions

888-39 I -3376
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APPEARANCES

on Behal-f of the Plaint,if f s (via Videoconf erence) :

CARL CHARLES, ESQ.

TARA L. BORELLI, ESQ.

Lambda Legal Defense and Educat.ion Fund, Inc

l-58 West Ponce De Leon Ave. , Suit,e L05

Decatur, Georgia 30030

470.225.5341_

ccharle s@Iambdalegal . org

tborel I i@lambdalegal . org

AVATARA SMITH-CARRINGTON, ESQ.

Lambda Legal Defense and EducaLion Fund,

3500 Oak Lawn Avenue, Suite 500

Da11as, Texas 152L9

2L4.2L9. B5B5

asmi thcarringt.on@1 ambdal egal . org

NICOLE J. SCHLADT, ESQ.

Nichols Kaster PLLP

B0 South 8t.h StreeL, Suit,e 47 00

Minneapol-is, Minnesota 55402-2224

612 .256 .3291,

nschladt@nka. com

Inc

www.veritext.com
Veritext Legal Solutions

888-391 -3376
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WALT AUVIL, ESQ.

The Employment Law Center, PLLC

1208 Market Street

Parkersburg, West Virginia 26L0L

304.485.3058

auvi 1@theemploymenL I awcente r . com

On Behalf of Defendants Will-iam Crouch;

and West. Virginia Department of Healt.h

Resources, Bureau for Medical Services

Videoconference ) :

KIMBERLY M. BANDY, ESQ.

LOU ANN S. CYRUS, ESQ.

Shuman McCuskey Slicer, PLLC

L4LL Virginia Street East, Suit,e

Charleston, WesL Virginia 25301

304.345.1-400

kbandy@shumanLaw. com

lcyrus@shumanlaw. com

Page 3

Cynthia Beane;

and Human

(via

200

www.veritext.com
Veritext Legal Solutions

888-391-3376
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On Behalf of Defendant 'Jason Haught (Via

Videoconference) :

ERIC D. SALYERS, ESQ.

Ox1ey Rich Sammons, PLLC

5L7 Ninth Street , Suite l- 0 0 0

Huntington, West Virginia 25701-

304.522.LL38

esalyers@oxIeyl awwv . com

NOTE: The original deposition transcript wilI be

delivered to Carl Charles, Es{., as the taking attorney.
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organization, Ms. Young. Can you tell me what your job

tit.1e is, please?

A. Deputy commissioner of policy and operations.

O. Okay. And what responsibilities fall under your

role within BMS?

A. Under the policy side I have sLaff who oversee

all of t.he coverage policies that we have, that also

includes our eligibilit.y policy. And on the operation

side I have oversight of all of the technical systems

that we use Lo manage the program.

O. Can you tell me what technical systems you

oversee, that seems like a big bucket of work, can you

just. say a lit.t,Ie bit more of what you mean by that?

A. It. is. We have the Medicaid managed information

system, you may see it. referred to as MMIS, that is our

claims processing system. Within that we have our

provider enrollment documents or files as well. I do

not see the, oversee the member el-igibilit.y system, but

our staff do have input into t.he Medicaid portion of

that sysLem. There are various other systems t,hat we

oversee that touch on member eligibility as well.

O. So Lhere's another individual- who specifically

oversees eligibility, right, t,hat formally faIls under

someone else, is that correcL?

A. The policy for member eligibility fa1ls under?
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be weekly to go over as new codes are introduced or new,

if there's a change in a scope of practice for a

practitioner then they would evaluate the codes Lhat are

associated with t.hat additional scope of practice if

it's wit.hin our conf ines of covered services.

O. Okay. And let me zoom out from t.he specific and

just sdy, or just raLher ask, does BMS make changes

wiLhout the West Virginia legislature necessarily

mandat.ing it to do so?

A. Yes, we do.

O. Okay, okay. And those changes t.hat BMS makes

independent of the legislature, does CMS have to approve

t.hose, so do those changes necessarily, if they include

the required, if those changes include what CMS mandates

for coverage, does CMS necessarily have to approve those

changes ?

A. Depending on the scope I guess of the change,

yes. If we added a service that was noL previously

covered, if we added it or added limitations to a

service that. we currenLly cover, they would have to

review and possibly approve the act. There may be a

much minor scale change that werve made t.hat doesnrt

require their approval. I think it depends on the scope

and how substantial of a service change it is.

O. Okay. And then on the enrollee side of

10

l-1

L2

13

I4

15

L6

T7

l_8

T9

20

2I

zz

23

24

25

www.veritext.com
Veritext Legal Solutions

888-391-3376

DEPOSITION OF SARAH YOUNG

JA1088

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 33 of 477



1

z

3

4

5

6

7

I

9

Page 65

A. Yeah, j-t.'s a big quesLion because I t.hink we

were aware on a personal and a professional 1evel as to

what was going on and we were approached by a number of

state providers, members, different advocacy groups or

different int.erested parties. There was specific

funding that was made available around that. time as

well, so it was getting a lot of attention and obviously

we were being asked to do what we coul-d to address it as

wel-1.

a. Thank you for that. So for a change l-ike t.hat.

which, I mean, tell me if t.his is right, You said that

was a larger system change in the benefit, structure for

both enrollees and providers. Do you recall that CMS

had t.o be consulted about that change?

A. Yes.

O. OkaY.

A. Yeah, specifically this type of authorization.

We were aware of at least one other state at the time

that had requested for the authority to do something

Iike t.his. This demonstration waiver is a very lengthy

process and CMS was involved from the very beginning of

conceptualizing it, through public comment and approving

the actual appfication for the waiver.

O. I see. And so thinking about CMS's role

specifically as it relates to gender confirming care, Lo
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your knowledge does CMS require t,hat gender confirming

care be excluded from any state Medicaid plan?

A. Not that I'm aware of.

O. Okay. And are you aware of any other state

Medicaid plans t,hat, include or provide coverage for

gender confirming care? And I should sdl, I know this

is tricky, but you t.he representative of BMS, not You,

Ms. Sarah Young, in your personal capacity.

A. And I apologtze, I donrt, I have not done

research on what. ot.her states cover and the degree to

which they do cover.

O. Okay. And have you seen any discussion of that

specific naLure come t,hrough emails from other members

in t,he leadership team?

A. Regarding other states?

O. Other st.ates, y€s, Y€s, Illffi-hmm.

A. Not that. f recall".

O. Okay. And then when t.he Bureau for Medical

Services undert,ook the change t,o cover hormone therapy,

do you know if CMS was consulted in that change?

A. My understanding of t,hat is that we had always

covered the hormone therapy until a change was made at

some point, and I don't know when Lhat was, that change

was made that we didn' t cover it. . So t.hen when t.he

change was made it was basically reverting back to the

www.veritext.com
Veritext Legal Solutions

888-391-3376
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regardless.

O. Got it. Okay. Thank you. And then sort of

zooming out again, if BMS excludes a particular service,

are the MCO's required to abide by that excl-usion?

A. Yes, if they are reimbursing out of their

Medicaid money.

O. Okay. Sorry, Ms. Young, give me just a second.

How are you doing, Ms. Young, would you like a break now

or would you like to continue for about another

20 minutes and then we break for lunch?

A. I can continue.

O. Okay. Thank you. So if you would l-ook back

again at the marked exhibits, the most recent one t,hat

we had open there, the second amended notice of

deposition. We're still- on Page 2. Oh, Do, Irm sorry,

wetre on Page 3, if you would, and I'm looking at topic

No. 5. Do you see it uP there?

A. Yes, it begins with, rrYour efforts to

administer. 't

0. It does. Could you just finish reading the rest

of that topic for me, please.

A. rrYour effort.s to administer the Medicaid program

in West Virginia and/or affirm your compliance with the

Medicaid Act and Lhe Patient Protection and Affordable

Care Act. rl
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A. Yes. I think werve cal-led it Lhe PPACA, but, I

believe it's the same thing, y€s.

0. That's a new one, I have not heard that one. We

use ACA and I know, you know, ofLen the general public

it's ObamaCare, buL tel-I me again what you call it?

A. The PPACA, just add the Pts in there.

O. Okay. I'11 go with the ACA for today, if you'll

indulge me, but thatrs a good one, I'm going to remember

that. So returning to this topic, is it correct to say

that BMS is Lhe entity that adminisLers the Medicaid

program in West Virginia?

A. Yes, we are the single state authorized to,

single state agency aut,horized to adminisLer the

program.

O. And is that authorization, does t.hat originate

in the stale code of West Virginia, to your knowledge?

A. I believe it's in the state code and it's also

designated in our state Medicaid pIan.

O. Okay. Thank you. How would you describe what

BMS does to administer t.he West Virginia Medicaid

program?

A. Sure. So we base al1 of our policies and

procedures within the confines of the federal-

regulation, t.he state code, state Iaws, and we ensure

that the covered services are available to members and
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t.hat reimbursement is available to providers who provide

those services to our members. We provide member

education, provider education, we have a number of

documents on our Website to guide those policies and

proced.ures, and we contract with a number of systems and

vendors that help us operationalize those policies.

O. That was a nice succinct job for what I

undersLand to be a very large undertaking. So it's fair

to say then that BMS oversees all matters pertaining to

Medicaid recipients' access to West Virginia Medicaid

services ?

A. Yes.

O. okay.

individuals to

el igibi I it.y?

A. We do

actual-1y does

o. oh, I
the name of that Bureau?

A. The original name

Families, I believe their

FamiIy Assistance.

O. Okay. And that is

A. No, it is under the

separate and disLinct from

Does BMS est.ablish a process for

apply for West Virginia Medicaid

in partnership with a sister Bureau who

t.he application processing.

think you mentioned that earlier. What is

was Bureau For Chi]dren &

currenL name is Bureau for

not housed within BMS?

umbrella of DHHR, iL is

BMS25
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O. Okay. So in conjunction with that sister

Bureau, BMS reviews applications for West Virginia

Medicaid coverage and eit,her grants or denies Lhem, is

that accuraLe?

A. In conjuncLion wit.h the sister Bureau, Yes.

O. Okay. And does BMS mainLain a list of West

Virginia Medicaid recipients to track enrollment numbers

in the program?

A. The eligibility system provides t.hose reports

and we have a number of reports that. are available on

our Website to track enrol-Iment, Y€s.

O. Okay. Does BMS disseminate plan benefit, and

enrollment information to WesL Virginia Medicaid

rec ipi ent. s ?

A. We have a guide, it's called rrYour Guide to

Medicaid" thaL's available on our Website. Again, with

there being a fee for service population and a managed

care population, that guide is very general for both.

And then the managed care organizations are responsible

for disseminating information to their members.

O. So who disseminates that. information to West

Virginia Medicaid recipients who are fee for service

raLher than MCO, rather than managed care members?

A. The Bureau does.

O. okay.
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A. Through that guide t.o Medicaid, yes.

O. So it has separate information availabl-e for the

fee for service recipients?

A. It. does, ye s.

O. Okay. And does BMS oversee all- matLers relat,ing

to providers who accept West Virginia Medicaid

recipients as patients? Or I should say well-, let me

see what. you say to that question and then f can

rephrase it. if I need to.

A. Within our purview. So we wou1d oversee

everything regarding our rules and regulations and our

condit.ions for reimbursement, Y€s.

a. Okay. Right. So you said BMS does cover

establishing provider reimbursemenl rates?

A. Yes.

O. Okay. Does BMS oversee all of the fiduciary

responsibifiLies related to the West Virginia Medicaid

program?

A. Yes. rn conjunction with DHHR, like I said

earlier, there's a separate finance division under DHHR

that assists with that as wel1. But yes, under t,hat

umbrella agency and within BMS we are responsible for

that.

O. Okay. How much of the state, how much of the

budgetary responsibilities for t.he administration of
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West Virginia Medicaid falls in BMS's bucket of work?

A. I can only ballpark it.

O. That's completely fine.

A. It would be at 1east 75 to 80 percent I would

assume. f tm not day-to-day in t.he f inancial part of

that, that's not under my division, but iL is t.he bulk

of the work.

O. Okay. So the bulk of the work would fall to BMS

for constructing budgets and sort of understanding how

the various earmarked monies are distributed, is t,hat

fair to say?

A. YeS,

O. okay.

managing the

monies coming

cons t ituent s

A. Yes.

federal dollars that.

O. Okay. And does BMS

providers and enrollees that

excluded?

A. Let me make

all covered services

services that are noL

I believe so.

And is BMS the agency responsible for

amount of federal- dollars, so that woul-d be

from CMS t,o the various programs and

within West Virginia Medicaid?

We are responsible for c1aiming of the

comes into the Bureau, Yes.

oversee benefits for

are boLh inc]uded and

sure I understand. So we oversee

and we maintain noncovered, the

covered are not reimbursed. Does

that answer?25
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O. I think so. But I guess what f mean is, there's

no other agency making those determinations or

maintaining t.hat information, right, t.hat is BMS's sole

purview?

A. Yes, correcL. And again, unless dict.aLed by

another entity to add a service or to recover something,

those decisions are at our level.

O. Okay. Perfect. And then we touched on this,

but let me just understand or just ask more

specifically, BMS also determines which benefits to

enro]lees are available under the MCO, that is the

Mountain Health TrusL, and which benefits are available

under the fee for service coverage, right?

A. Correct, y€s.

0. okay. so let's talk a Iittle bit about BMs's

efforts to ensure compliance with the Medicaid Act.

what do you generally underst.and that the Medicaid Act

requires of BMS in its administration of West Virginia

Medicaid?

A. My underst.anding is the Act requires certain

services to be covered, it requires certain individuals,

meaning certain circumstances to be eligible for the

program, and it may al-so dictate which type of providers

are able to do certain services. Generally speaking, I

think that's what it covers.
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O. Okay. Are you aware of any annual compliance

obligations for BMS wit.h regard to the Medicaid Act?

A. Again, our Medicaid state plan forms our basis

for the program. There are, like I said, there are some

annual rate changes, Irm not aware of an annual review

of that whol-e plan though.

O. Okay. Are you aware or has anyone communicated

to you what might happen if BMS is found to not be in

compliance with the Medicaid Act?

A. Sure. If there is someLhing that's been brought

to our attention usually CMS will- either contacL us for

more information or there will be what they call our

state health officer letter Lhat is senL from CMS to the

various state Medicaid agencies t.hat will either clarify

how something is to be done or will provide a change

that needs to be made.

O. So it's fair to say that CMS will give you all a

heads-up before any adverse action is taken against the

plan?

A. Correct, y€s.

O. Okay. And can you think of a time that's

happened in your tenure where you've gotten a notice

from CMS that. an adjustmenL needs to be made?

A. Sure. As I said earlier, we have the 111-5

demonstration waiver, and so we added some medication
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assisted treaLment coverage of t.hat and iL was an

optional service and it. was authorized through that

waiver. Within the last, I believe the l-ast year or so

CMS made that a mandatory service. So they sent out a

state health officer l-etter to all the states and each

state had to review their state plan coverage of that

service and they dictated what information needed to be

included, how the service was to be covered, and then we

had to submit a state plan amendment Lo come into

compliance with thaL requirement.

O. A11 right. And then in your Lenure have things

ever moved beyond t.he state health officer letter

posture? So I guess what I mean by that is, have you

ever gotten, has BMS ever received a state health

officer l-etter that they have ignored or noL complied

with, in your tenure?

A. Not intentional-Iy that I'm aware of .

O. Okay.

A. There may be things that werve missed, but

again, Irm noL aware of that.

the comparabitityO. Sure

requirement

A. Are

a. ILrs

. Are you aware of

within the Medicaid Act ?

rephrase, sorry, leL me rephrase.

you referring to like

a related provision,

parity?

yeah. Let me

What do youatr.J
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understand Lo be a comparability requiremenL of the

Medicaid Act as it relates to BMS's administration of

West Virginia Medicaid?

A. I'm afraid I might. need a littfe more context,

comparability t.o?

O. So f'm referring Lo a provision within the

Medicaid Act. that's referred to as the comparabilit.y

requirement, and my question is just do you have an

understanding of t.hat requirement, and if so, what is

iL?

A. I apologize, not off the top of my head, I don't

recall what. t.hat states.

O. Not.hing Lo apologize for. And then how about

are you aware of t.he availability requirement within t.he

Medicaid Act, and if so, what is your awareness or

understanding of t.hat requirement?

A. Again, without reviewing the document, I'trt

sorry, I canrl speak to that.

O. All- right.. No problem. To your knowledge has

BMS ever been audited for its compliance with either of

those provisions?

A. Generally speaking, there have been times when

we have been asked to confirm that, we have a certain

type of policy or coverage, I believe that would faIl

under the, loosely under an audit. I think that, f'rr
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not aware of an official audit that Irve been involved

in.

O. Okay. And t,hen moving over to t'he PPACA, see, I

got it, okay, moving over to the Patient Protection and

Affordable Care AcL, can you just tell- me generally what

you understand t.o be BMSrs obligations under that acL as

it relates to the administration of West Virginia

Medi caid?

A. Sure. So our largest portion of that was the

Medicaid expansion, that was a huge undert,aking that

expanded Medicaid coverage to previously uncovered or

noncovered childless adults of certain ages. And with

that states had to come up with an alternative benefit

plan for that coverage group. Ours very closely

resembles our what. might be referred to as regular or

nonexpansion benefit. group. There were a few

differences in, you know, service Iimits on a

chiropractic benefit, but the Act dictated coverage of I

believe it was eight. or nine essential health benefit.s

that had to be in that alternative benefit plan.

O. I don't suppose you recall what those eight or

nine essential benef its are? If not, I'ITl sorry, f know

it. probably sounds like you're back in school, buL any

of them that you recall would be fine.

A. Yeah, in our sLate plan it specifically called
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ouL each one of them, that there are what, by name what

you'd consider essential- health benefits. So coverage

to medical services, coverage, I believe, Iike I said,

therers chiropractic services, therers, you know, dtrY

number of basic health services.

O. Okay. So thinking about what. the Act requires

of BMS, are there things that the Bureau does on an

annua1 basis to ensure compliance with it.s understanding

of its obligations under the Act?

A. So I woul-dnrt say that Lhere's a specif ic

activity on an annual- basis that is geared towards this,

but we have oversight by, you know, CMS and by any

number of agencies that. are I that have a vested interest

in t.he administration of the plan. So anything that is,

obviously you mentioned earlier an audit, anyt,hing that

is brought Lo our attention as being out of compliance

we wou]d take act.ion to correct.

O. Have you, again, referring to BMS, to your

knowledge has BMS received any communications from the

Federal Department of Health and Human Services about

its administ.ration of West Virginia Medicaid?

A. I canrL think of anyt.hing specif ically.

0. Okay. Are you aware of Section 1557 of the

Affordabl-e Care Act.?

A. Wit.hout seeing it, I don't know what that
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Okay. So

jump out

Page 85

specific

l-557 of

then is it, let me ask then, does

aL you in your tenure in your current

actions BMS has taken to comply with

The ACA?

A. Without seeing that. section, I couldn't respond

to that.

O. Okay. A11 right. Let me pause here briefly.

(Discussion held off the record. )

(Lunch break taken from l-0:59 a.m. to

11:35 a.m. )

AFTERNOON SESSION

BY MR. CHARLES:

O. So when we left off speaking before the lunch

break we were talking about topic No. 5 and we had just

st.arLed discussing what you understand to be BMS's

obligations and efforts to comply with the Patient

Protection and Affordable Care Act.. So I'm going Lo

introduce an exhibit here.

(Exhibit 9 marked for identification.)

O. So you should see that populate in the marked

exhibit folder. Just let me know when you see that, Ms.

Young.

A. It's 0009?

O. Yes, I apologize, it's marked PLO009, yes.25
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witness

Exhibit

O.

yourve

A.

a.

ir?

MR.

has

CHARLES: SO,

been marked as

Page 86

KelIey, Irm showing the

PlainLiff'swhat

0009.

Just. very quickly, Ms. Young, do you know if

seen t,his before?

Yes, I have.

Okay. Do you need t.o take a minute t'o review

A. If you would speak to any specifics I would.

O. Sure. I'll- cal-l your attention to a couple of

sections, buL if you say you recalI seeing it, Lhen

we'Il- leave it t,here and f can just direct you t'o the

sections. So can you just tel-l me t,he t.it1e of this

document, please?

A. Sure. Section 1'557 of the Af fordable Care Act.

MR. CHARLES: And so the wit.ness is

reviewing Plaint,if f rs Exhibit 0009, which is a sLide

deck of , "StaLe operat.ions technical assisLance caI1.'l

O. And, Ms. Young, can you just read me the date

there at the bottom of the first slide.

A. 'JuIy 19 , 2Ol5 .

O. Great. Was this the poinL in time where you

were st.iIl an int,erim director or were you formally the

director or deputy director at this point in t'ime?
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A. I believe this was still when I was in an

interim position.

O. Okay. But just for the benefit. of the record,

even as an int.erim deputy director well-/ sorry, Iet

me back up. As an interim deputy director were your

responsibilities virtually the same as they are now in

your formal role?

A. They are, yes.

O. Okay. Thank you. Okay. So do you reca}I, Ms.

Young, if you were on the st,ate operations technical

assistance call?

A. I do noL recall- this one specif ically. There

were a series of, again, w€ abbreviated it to SOTA

call-s, we like t.o do thaL, but I don't specif ically

recall t.his one.

O. Okay. But. is it. fair to say that you do attend

SOTA calls regularly in your duties?

A. I did. They've stopped this part,icular series,

but y€s, it's something I would do when availabl-e or I

would have specific staff attend for me.

O. And what was Lhe purpose or benefit behind

having a member of your staff or you yourself attend

these briefings?

A. So t.his was one of the ways that the federal

governmenL communicates the specific requirements to us
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in a bet,t.er method than maybe t.he federal regulations

have t.hings stated in, you know, generally how to

operationalize things or calI att,ention to specific

parts of t,he Act.

0 . Okay . So l-et ' s turn quickly to, it doesn ' t have

to be quickly, but if you would please scrol-l down, and

the page numbers are located in the lower right-hand

corner, so leL's just start at Page No. 2.

A. Okay.

O. And that. first bullet point, can you just read

that Lo me, please.

A. Sure. "Section L557 prohibits discrimination

based on race, color, national origin, sex, dg€ or

disability in health programs and activities that

receive federal funds. "

O. Thank you. And now that, I mean, does t'his

description of Seclion l-557, does this sufficiently

recall to your mind what that section of the ACA is

about?

A. It does . Earl-ier context I didn't.out of

but therecognize it

O. okay

having this

other t.imes

you may have

by the name,

material in front

in your tenure as

come across t.his

So would you then say having, You

summary does, yes.

know,

of you now, can you recall

depuLy commissioner that.

Sect.ion L557 referenced in25
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government ?

A. Yes. f would have expected it t,o be in that

state health officer format, the letter.

O. Okay.

A. Maybe as an attachment, but with some more

guiding information for the state agencies.

O. f see. Okay. And is this t.he kind of

information that BMS would consider in its efforts to

ensure compliance with PPACA and other federal laws

regarding healthcare?

A. Yes. We would consult with CMS for guidance on

how to ensure that we are in compliance with this, but

yes.

O. Okay, great. All right. Give me just a moment

here. So, Ms. Young, if you woul-d in the marked exhibit

folder please relurn to that deposition notice again,

it's two exhibits previous, so it's 08 is the number.

,Just let me know when you've Loggled to that.

A. Okay.

O. So then on Page 3 of t.hat notice you'll see

topic 8 about a third f rom the bott.om of the page. Do

you see t.opic 8 there?

A. I do, y€s.

O. Okay. And go ahead, would you please, and read

topic 8.

10

11

1t

13

I4

15

L6

L7

18

1"9

20

2I

zz

23

24

25

www.veritext.com
Veritext Legal Solutions

888-39 1 -3376

DEPOSITION OF SARAH YOUNG

JA1107

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 52 of 477



l_

2

3

4

5

G

7

B

9

10

l- l-

t2

1_3

I4

15

I6

I]

1B

t9

20

21,

zz

23

24

25

Page 99

A . " Healt.hcare coverage and/ or denial s through

Medicaid for Lransgender West Virginians generally and

Christ.opher Fain and Shauntae Anderson specif ically."

O. Okay. Thank you. So you have been designated

t.o testify about topic B, which you just read inLo the

record, but only as to medical- cLaims and not

pharmaceutical claims, is that your understanding for

t.oday's t.est.imony?

A. Yes.

O. Okay. And are you prepared t.o testify aboul

this topic today?

A. Yes.

O. Okay. And with respect t,o t.his t.opic

specif icaIly, how did you prepare to t,estify about this

topic today?

A. I reviewed our policies and when I spoke with

Jennifer Myers we spoke to what informat,ion was

available in the member file in our claims processing

system.

O. Great, .

happen in the

earl- ier today

t.e st imony?

A. Yes.

O. OkaY.

Did thaL discussion wit.h .Tennifer Myers

same discussion that we talked about

in your preparation generally for your

Thank you. Because counseL has not

www.veritext.com
Veritext Legal Solutions

888-391-3376

DEPOSITION OF SARAH YOUNG

JA1108

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 53 of 477



1_

z

3

4

5

6

'7

I

9

10

11

72

1_3

L4

l_5

T6

I7

18

L9

ZU

2I

22

24

Page 100

designated you as the wit.ness to talk about

pharmaceutical care, my questions wonrt be oriented Lo

t.hat, so that's why Irm reformulating my question here.

So does BMS provide coverage for gender confirming

medical care for transgender peopl-e who are West

Virginia Medicaid part.icipant.s?

A. We do not cover gender confirming surgery. We

do cover counseling for any reason.

O. Okay. Do you know if BMS provides coverage for

other medical care for transgender West Virginia

Medicaid recipients which is not surgery or counseling?

A. Are you asking about general services?

O. Yeah.

A. Yeah, our system does not designate whether an

individual is transgender, so alI services that are

available to all members are available to all members.

There's no designation as a specific benefit or package

for transgender versus non-transgender, it's not in our

system or policies.

O. I see. Okay. So l-et me clarify a little bit'

To your knowledge do non-transgender members access

coverage through West Virginia Medicaid for gender

affirming care?

MS. BANDY: frm just going Lo object to the

confirming care couldextent that Lhat's, I mean, gender25
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Technologies.

a. Okay. And does BMS have, does BMS have access

to Gainwell and Kepro? I guess what I mean is, the way

you described t,he MCO' s is that they have their own

similar process, but it ' s separate and run through their

systems. Is it accuraLe then to say that fee for

service is under BMS and BMS does sort of provide

oversight and. management and can access both GainwelI

and Kepro as necessary?

A. Yes, that's correcl.

O. Okay. AII right. As far as yourre aware, are

there other vendors that BMS works with to understand

and utilize accurate crit.eria in evaluating costs for

reimbursement?

A. I believe that there are other vendors on the

pharmacy side.

O. okay.

A. And they may have another person to speak Lo

that. On the medical side we do engage consultants from

t.ime to time, w€ have a project managemenL contract, so

they might do research for us and help us with

researching various topics. But of fhand, I can't t.hink

of another contracted ent.ity that helps with the medical

evaluat ion .

O. Sure. Let me just ask you about the one Irm

10
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aware of. Are you familiar with InterQual?

A. Yes.

O. And is that, what is InterQual, as you

understand it?

A. As I understand at, a very high level, InterQual-

crit.eria is a naLionally accredited criteria for

determining medical necessity for procedures and that is

the criteria that our contractor Kepro uses.

O. Oh, okay. And do you know if t.he MCOrs use

InterQual- as well for those criteria for assessing

medical necessitye

A. I don't know which specific criteria they use.

I woul-d believe t.hat Lheir contracL states that they

must use a naLional-Iy accredited criteria.

O. Okay. What's t.he importance of using a

nationally accredited criteria for those indicia?

A. I think it. speaks to the validity and the

quality of the product that it is national-Iy accredited.

It's not a homegrown made-up process, it's something

that is readily available and has been peer reviewed and

all- t.he things that might go into Lheir accreditation.

O. Thank you. Do you know how long, again,

estimate, ballpark is fine, do you have a sense of how

long Kepro has been using InterQual? And l-et's focus,

Irm sorry, just on your tenure, I don't expect you to
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answer beyond that..

A. Sure. f'm not aware of them using another

criteria.

O. Okay.

A. ftve only ever heard of the InterQual criteria.

O. Okay. Let me, I'm just going to introduce

another exhibit here, if you'11 give me just one moment.

(Exhibit 12 marked for identification. )

O. So, Ms. Young, Lhere should be an exhibit. now in

the marked exhibits folder label-ed PL0012.

A. I can see it.

O. Okay. Irm guessing not, but have you seen this

document before?

A. No, I don'L believe so.

O. Okay. If you would please just. take a, it's

only, it's basically three pages, if you'II take just a

quick minute and just review it to your satisfaction and

then Irve just got a couple of questions.

MS. CYRUS: Are there Bat,es numbers on

that. ?

think it was in theMR

production that

MS

A. Okay.

O. Okay.

CHARLES: No. I

came it is noL Bates stamped, ro

CYRUS: Okay. Thank You.

So what. is this document?25
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Page 1,I2

A. So it appears that Jennifer Myers had reached

out to Kepro and asked them criteria for a number of

services and they have provided the, it looks like,

yeah, dL t.he top it. says this is the InterQua} criteria,

or j-L's got the trademark.

O. Right.

blue text there

you seen, do you see in t.he

different SmartSheets

Smartsheet. is?

Okay. Have

there's six

Iisted, do you know what a

A. I do not.

O. Okay. So then scrolling down here, on Lhe first

page there's a sentence that begins, .'This criteria

subseL, rr do you see that. senLence? It's a quarter of

the way up f rom t.he bottom of the page.

A. I do, fes.

O. Okay. So f 'm just. going to read this aloud, if

you'lI follow along, "This criteria subset covers

primary genital and chest. procedures for patients

undergoing gender affirmation surgery, ot GAS, including

single and multistage procedures. The criteria set does

not cover revisional- procedures for GAS. " Did I read

Lhat correcLly, Ms. Young?

A. Yes.

O. Okay. Thank you. On the second page there, Lhe

fourth paragraph on Page 2 begins, "DeIaying treat.ment

for.rr Let me know when you found that paragraph.z5
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A. Okay.

O. So I'l-I read it. aloud again, "Delaying treatmenL

for those with gender dysphoria is not a reasonable

treatmenL option. This can lead to negative

consequences such as delay or arrest in emoLional,

social or intell-ectual development. Isolating one's

self from family and friends, being excluded from

society, becoming a victim of bullying and self-harm all

may be seen when there's an impediment or interruption

in care. Some individuals, notably adolescents, may

develop psychiatric issues including anxiety, depression

and suicid.al ideation. " And sorry, let me pause here.

Did I read that correctly?

A. Yes.

O. Okay. And then the subsequent paragraph

beginning with, "Guidelines agree.'r rt says,

"Guidelines agree t.hat gender affirmation surgical

inLervention is appropriate for individuals 18 years of

age or older as the procedures are irreversible.

However, behavioral heal-th counseling and hormone

therapy may be used to treat individuals who have been

d.iagnosed with gender dysphoria at an earlier age. The

sooner the diagnosis is made and treatment options are

dj-scussed, the more successful the individual is when

Lransitioning." Did I read that paragraph correctly as

10
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Page L1-4

weII?

A. Yes.

O. Okay. And then beginning with the paragraph

beginning wit.h, "f nterQudl, " and it has a 1it.tle

trademark mark. It. says, rrInLerQuaI

do you do see thaL paragraph?

A. Yes.

conLenL contains, rl

O. Okay. rrlnterQual contenL contains numerous

references Lo gender. Depending on the context, these

references may refer to either genotypic or phenotypic

gender. At the individual patient level a variety of

factors including, but not Iimit.ed t.o, gender identity

and gender affirmation via surgery or hormonal

manipulation may affect t.he applicability of some

Int.erQual criteria. This is most often the case with

genetic testing and procedures that assume the presence

of gender specific anatomy. With t.hese considerat.ions

in mind, all- references t.o gender and InterQual- have

been reviewed and modified where appropriate. InterQua1

users should carefully consider issues related to

patient genotype and anatomy, especially for transgender

individuals when appropriate. rr Did I read that

paragraph correct.ly?

A. Yes.

a. Okay. And then finally, I'm just going to read25
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so bear wit,h mea couple parts of this last, paragraph,

"InLerQual procedures criteria," do you

A. Yes.

see that. there?

O. Okay. rrInLerQual procedures criteria are

derived from the syst.ematic continuous review and

critical appraisal of the most current evidence based

l-iterature and include input from our independent panel

of cl-inical experts. To generate the most appropriate

recommendations, a comprehensive Iiterature review of

the clinical evidence was conducted. " Did I read those

two sentences accuratelY?

A. Yes.

O. Okay. Thank you. I'm going to introduce a

couple more exhibits here related to InterQual, if you'd

just give me one moment. Okay. So looking at this

information from InterQual and in the context of what.

you shared about what Kepro contracts with fnterQual

for, did BMS consider the recommendations included in

InLerQual's medical necessity criteria when determining

that coverage for Lranssexual- surgery or for sex

Lransformation were not incl-uded in West Virginia

Medicaid?

A. f can't speak to the practice when the decision

was put in policy in 2004, but I can say that since then

we would have not, we wou]d have not reviewed the25
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criteria for noncovered services.

O. okay.

A. So I would imagine InterQual crit.eria includes

every single possible procedure that could be performed

and we would only have contracted with Kepro Lo review

the criteria for covered services.

a. Okay. So in Lerms of the scope of this topic as

it refers to denials of coverage, I know werve talked a

number of times about what coverage isn't provided under

the West Virginia Medicaid p1an. Do you know or are you

aware of any insLances where BMS has ever communicated

with a managed care organization regarding denials for

surgical procedures for the treatment of gender

dysphoria when it's otherwise medically indicated? Let

me rephrase, I'rTl sorry, I made that a litt1e

complicated.

So are you aware of a time where an MCO or' I

mean, obviously a person working for the managed care

organization has reached out to BMS to sdY, you know, w€

have this person, this procedure is medically indicated

for them, we understand this l-imitaLion in the coverage/

what should we do, are you aware of any instances of

that kind of request coming from an MCO?

A. Not off the top of my head. I mean, we do

receive a number of inquiries, you know, Lo confirm what

10
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Page LL7

the policy is, I don't recall a specific conversation

though.

O. Okay. And excluding hormone therapy, are you

aware of BMS providing coverage for gender confirming

medical care for Mr. Fain? Hers one of the plaintiffs

in t.his case.

that have been collectedA. f rve

and provided

aware of.

o. And

seen the claims

as part of our evidence and that's what Irm

you've seen have there been, have

or reimbursement I guess is what I

some of his claims related to gender

care?

in what

t.here been payment.

mean for, you know,

confirming medical

A. Nothing rel-ated to surgery

O. Okay. Anyt.hing related to

you're aware of?

A. Not anyt.hing rel-ated to surgery

O. Okay.

A. I'd have

covered service,

be covered.

O. Okay. And

medical- claims for

confirming medical

that I'm aware of

counseling that

the Iist of cl-aims, but it is a

it. was requested, then it woul-d

to see

so if

then are you aware of

reimbursement for Mr.

care?

any denials ot

Fain for gender

A. Not for surgery, I'm not aware of any denials.25
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O. Okay. Irm guessing the answer is the same, it

would be helpful to see the list, but in the knowledge

you have presently, has BMS provided coverage for Mr.

Fain's preventat.ive medical care?

A. Again, to the exLent that it's a covered

service.

O. Okay. That's fine. Thank you. That you are

aware of, has BMS provided coverage for any gender

confirming medical care for Ms. Anderson, she's the

other purport.ed cIasS representative and named plaintiff

in t.his case, w€ haven'L talked about her yet, but are

you aware of any coverage for gender affirming medical

care for her?

A. There hasn't been any surgery covered, if this

is an ongoing service. If there are counseling claims

for that reason it. would have been covered.

a. Woul-d BMS cover a medical visit associated with

gender confirming care? So, for example, if a

Lransgender West Virginia Medicaid recipient went to see

their endocrinologist. for blood work, lab work related

to, you know, regular maintenance of hormonal levels,

woul,d such a medical visit be incl-uded in coverage in

West Virginia Medicaid?

A. Yes, I believe it would.

O. Okay. And to your knowledge has BMS as the

10
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Page 1l-9

administrator of West Virginia Medicaid

medicat claims for Ms. Anderson related

confirming care?

A. Not that f'm aware of.

MR. CHARLES: Kelley, can

record.

BY MR.

O.

marked

not ice

yourre

A.

O.

No. l-0

denied any

to gender

we go off the

(A break was taken at 12:53 P.m.)

CHARLES:

Ms. Young, if you would, let's return again to

Exhibit 8. That's again the second amended

of the 30 (b) (6) deposition. And l-et me know when

there.

Okay.

And we'll be on Page 3, at the bottom of Page 3,

Just l-et me know when You see that.

A. Okay.

O. AII right.. And if you would please just read

No. 10, and there's just one sentence of No. 1-0 that

goes onto the next page.

A. rrYour policies, practices and procedures related

to the excfusion including, but not limited Lo, how the

exclusion is developed, approved and maintained. "

O. Thank you. And so do you understand that yourve

been designated to testify as to t,his t,opic today?

A. Yes.25
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O. And are you prepared to do so?

A. Yes.

O. Okay. And again, wit.h respect to this topic

specifically, can you please te11 me whaL you did to

prepare for t.oday?

A. Sure. So I considered what might all fall into

t.he policies, practices and procedures and reviewed the

policies.

O. So in those preparations can you tell me what

you, what did you determine to be policies related Lo

t.he excl-usion?

A. The policy that we reviewed in Chapter 1-00

simply states the excl-usion.

O. Okay. Thank you. And what about practices,

what did you, based on your expertise and knowledge what

qualif ies as practices rel-ated to t.he exclusion?

A. Yeah. So in my conversations with Jennifer

Myers we ident.ified the diagnosis codes that would be

related and some of the procedure codes that could be

related to that as far as practices and procedures

because that would be the basis for it..

O. And I don't think Irve asked you yet, although

you've mentioned it, so let's, what are the, what, codes

specifically did you review with Ms. Myers?

A. The diagnosis codes in the F64 series. And I
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O. Okay. Let's go back to the other half of t,his

topic. So t.he other part of this topic says, 1eL me

just. read the topic again to you, rrYour policies,

practices and procedures related to t.he excl-usion

including, but not limited t,o, how the exclusion is

developed, approved and mainLained. " I asked you

earl-ier what., if anything, You had done t,o prepare for

this topic. Did you do anything specifically to prepare

to testify about how t.he exclusion is developed,

approved or mainlained?

A. Like I said, I looked at. the policy based on the

d.ate of the policy, I wasn't privy Lo or able Lo find

anything regarding why it. was creaLed, I wasnrt able to

find anything about when t.hat was added or what the

basis of it was.

O. Okay. Do you know how the exclusion itself was

developed within t.he Medicaid manual that. we looked at

at the beginning of the day?

A. Not other than how the manuals are maintained

probably the way that they are. I wasn't able to find

any notes or drafts or recorded discussions regarding

adding, you know, when that language was added and I

couldn't find any earlier versions of the policy.

0. Okay. So t.he only policy that you're aware of

is as it exists in the Medicaid manuaf that we reviewed?
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A. Yes.

O. Okay. And I remember we looked

archived version, but you said there is

version on the Website t,hat is from 2013

A. I believe the Chapter 519 has a

revision that's included in the list, of

current policy manual.

O. Okay.

A. The Chapt,er L00 that. we reviewed

same version t.hat 's avail-able today.

O. You mean on t,he Websitel

A. Yes.

was from

i terat ion

Page 139

at t.he 201-2

an updat,ed

you said?

more recent

chapters in the

is t,he exacL

5/re,O. You said

you said that.'s

that language in
documentat ion?

the archive

the earLiest

okay. So

can find of

promulgatedWest. Virginia Medicaid

you

BMS

A. Yes, I did. As to what I have access Lo, we

have a paper copy of all t.he manuaLs up to a certain

dat.e, and so I pul]ed the book for t,hat ChapLer 100 and

all that's in t,hat book is t.hat exact copy t,hat's

onl-ine.

O. okay.

A. For whatever reason any earlier versions were

not kept in t,hat book, if there was an earlier version.

O. Okay. But you said t.o your knowledge the
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werenrL abl-e to f ind

A. If there was

from the information

an earlier version, I

that's listed in the

exclusion did exist before that version, You

Page L40

j ust

showed that?the documentation that

100 that says what. was specifically added

canrL tel-l

change log for

in that.

change.

O. okay.

A. It could have been a previous version. There's

nothing that indicates the level of specificity as to

what was added in t.hose changes.

O. I see. Okay. Thank you. So generally

speaking, do you know when the exclusion was originally

developed?

A. I do not. That policy is the earliest version

that I can find where it appears.

O. Okay. And since the Chapter 51-9 and

Chapter 100, does BMS do anyt.hing actively to maintain

t.he exclusion or is it just that year-to-year it doesn'L

change and so that's alt Lhat's done as maintenance?

A. Yeah, I think year-to-year it doesn'L change.

Until now it has not been challenged legally, so it has

been mainLained.

O. Okay. And so were you able to find any

informat.ion about how it was developed, if it was

developed with anyone outside of BMS?25
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A. No, I coul-dn' t f ind anYthing.

O. Okay. With regard to t.hose manuaf s in

particul-ar, does BMS have to do anything year-over-year

to reauthorize them, do you know what I mean, like is it

required that sorL of Cynthia Beane or somebody

similarly situated sort of rubber stamps those manuals

each year?

A. So I ' 11 say ideally each manuaf would be

reviewed by t.he specific program manager for that area

to see if anything has changed. I'11 admit that, You

know, therers a lot going on all t.he time, so that

doesn't always happen. But, any t,ime that something, we

are aware that something has changed we wil-l go to see

what we have written about that policy or procedure and

review it Lo see if it needs to be changed.

We have, ds I mentioned, those waivers, Lhey're

reauLhorized on a regular basis. And so there's changes

to t.he programs that. have t.o be, that are authorized

that have t.o be rewritten into those policies. Our goal

is to review them on a regular basis, but unfortunately

it doesn't always happen.

O. okay. So is it safe to say that unless therers

at unless there's an affirmative change, members or

other parties reviewing those materials shou1d just

assume they are updated because wel-I, sorry, IeL me
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end my question there. Like if something needs to be

revised it witl be, but absent that happening, that is

the most accurate documentation?

A. Yes. The effective date is the date that we

made the policies on t.hat page effective, to the extent

t.hat we do have the disclaimer that it's not all-

encompassing of everyt.hing.

O. Okay. Let me introduce another document here.

LeL's actually return to Exhibit. 8, the deposition

notice again.

A. Okay.

A. So then looking at. the notice on Page 4 at topic

13. JusL let me know when yourre there.

A. Okay.

a. And then if you would go ahead please and just

read topic l-3.

A. "Any research, consideration and/or analysis by

or on behalf of you regarding t.he legality of the

exclusion. "

O. Great. Thank you. And you've been designated

to testify about this topic. Are you prepared to do so?

A. Yes.

O. And once again, can you tell- me what, if

anything, you specificalIy did to test.ify about this

topic?
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A. Again, I considered everything Lhat we have

written on the topic and I was aware that other

individuals on t.he leadership team were aware of this

and., you know, in the absence of anyone saying that this

is illegal or against regulat.ions, I believe it to be

Iegal .

O. Okay. So were you able !o find any research

that was done by BMS about t.he legality of the exclusion

of gender confirming care in West Virginia Medicaid?

A. No, nothing specific to this.

a. So are you aware of any research that was

undertaken to supporL the particular coverage decision?

A. No, it was honestly more the absence of any

guidance or notification from CMS that I found to speak

to the legality of it..

A. Okay. Let me back up just. a lit.tle bit. From

the previous topic that we were discussing, you were not

able to find, don'L know of any reasons why the

exclusion was developed?

A. Correct.

O. Okay. And you also were not able to find and

are not aware of dDy, what was considered I guess in

making the decision to include that exclusion in the

Medicaid manua1s we were discussing?

A. CorrecL.
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about some of these requests?

A. Yes, Irm aware.

O. Okay. So let's start with you have been, as a

part of addressing topic 18, one of the responses from

BMS that you've been designat,ed to testify about, is

interrogatory No. 2. And I'm going to int.roduce that so

that. you know what. f 'm t,alking about, so give me just a

moment.

(Exhibit 18 marked for identification. )

O. So in your marked exhibits folder you should be

seeing what has been marked as Plaintiff's Exhibit 001-8.

A Vac

O. Okay. And I ' II read t.hat title, 'tDef endants '

response to plaintiffs' first set of interrogatories to

Defendants William Crouch, Cynthia Beane and West

Virginia Department of Health and Human Resources,

Bureau for Medical Services.'r Did I read that

correctly?

A. Yes.

O. And then if you would please scroIl down to

Page 2 and No. 2. So this is one of the interrogatories

you've been designated to t,estify about today. So would

you please just read No. 2 ln its ent.irety, it's just

Lhere in the middle of the page, bot.h the request and

the response, please.
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A. "Describe in detail the factual basis for each

government.al interest that defendants contend supports

the exclusion. Response: These defendants state that

t.hey provide coverage t.hat is mandated for coverage by

the Centers for Medicare/Medicaid Services (CMS) . These

defendanls are constrained by budget.ary/cosL

considerations. rl

O. AIl right. Thank you. And before I introduce

this, had you seen this document before?

A. Yes.

O. Okay, great. And did you do anything

specifically to prepare to testify about interrogatory

No. 2 today?

A. Not more than read it.

O. Okay. But you are prepared to provide testimony

about this interrogatory?

A. Yes.

O. Okay, great. So based on this response, what do

you understand to be the governmenLal interest that BMS

maint,ains supports t.he exclusion?

A. The Centers for Medicare and Medicaid Services.

O. Okay. And what are the factual basis for that

assert ion?

A. As Irve discussed earlier, the program is

mandated and is overseen by the CMS in that they
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maint.ain the Code of Federal Regulat.ions and approve our

sLaLe plan and state plan amendmenLs.

O. Okay. Does CMS mandate t,he excfusion of gender

affirming care, ds far as you know?

A. They list mandatory services and opt.ional

services. To my knowledge it is not specifically

addressed.

O. Okay. But. to your knowledge it's not, listed as

a service t.hat must be excluded?

A. Correct, iL is not listed as at what you said,

I'm sorry.

O. That's okay. A must be excluded or a mandatory

exclusion I guess would be an easier way to say that?

A. Correct., y€s.

a. So beyond that is there, is there another

factual basis or any other factual basis in response to

t.hat government interest?

A. I think the fact that CMS does not mandate that

we cover the service is our basis for excluding it as

wel-l-.

O. Okay. Sorry, I just, want to make sure, thaL's

it. for the factual basis for that interest?

A. I belj-eve so, yes.

O. Okay. And then for the second governmental

interest t.hat BMS contends supports mainLaining the25
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exclusion, can

A. Yourre

cons ideraL ions ?

O. Yeah, thatrs the ot.her governmental interest BMS

identifies?

A. It appears so, yes.

O. Okay. And so what t.hen is Lhe factua] basis for

that government,al interest?

A. So we receive a match on our state funds, so the

program is only allocated so many funds from different

sources by the legislature, so we only have so many

state dollars that can then be matched with the federa]

dollars. So obviously there is a l-imit to what we can

cover, w€ have to be able to pay for it, so that wou1d

be the, the constraints and considerations.

O. Okay. Can you point to facts about the BMS

budget t.hat require maintenance of the exclusions

specifically, other than just what you st.ated generally

about t.he general obligations?

A. I'm sorry, can you ask it one more time.

O. Sure. So are there any facts, are there any

more specific facts than just sort of the general

overview you provided about the budget, about BMSrs

budget that require the mainLenance of the exclusion?

A. Generally speaking, our current membership is

you just tell me

referring to the

what that is?

budgetary and cost

25
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over 600,000 individual-s, and so as I spoke, Lhe limited

budget that we have, w€ have to ensure t,hat it will

cover the benefits that we have promised and out1ined in

our policies that we do cover. So the addition of

anything extra or anything on Lop of that is what limits

us, you know, w€ have to be able Lo do what, we said we

were going t.o do.

O. Sure. And has BMS done research about the cost

of providing gender affirming service in West Virginia

Medicaid?

A. Not that f 'm aware of .

O. Sorry, can we go back. You said there was a

match t.hat happened. Can you just, as you've been doing

such a generous job of today, explain generally to me

what. t.hat refers t.o?

A. Sure. So each state is all-ocated a federal

match based on a bunch of factors, but basically t,he

economics of the state. so states that are the poorer

states get a greater match. f believe the bottom is

50/50, so prosperous states get a 50 percent match on

the state dollars. so our budget, the amount of claims

that we have to reimburse or capitation that we have to

pay on a monthly basis we are required, generally

speaking let's say our match is 75 percent, so we would

be required t.o pay 25 percent of that. and we can draw
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down on the 75 percent to match that amounL. Does that

make sense?

O.

have #25

federal

I think so. So

from the state

government, is

spend, letrs say you

Virginia and 75 from the

of it, like you can use

federal dollars to pay

you can

of West

that sort

25 West Virginia dollars and 75

for that $l-00 Medicaid bill?

A. Right, if something cost $100, our obligation

woul-d be $25 of that.

O. Okay. So it takes into consideration the, you

know, sort of not being an economist here, it takes into

consideration the relative wealth or GDP of a sLate and

what dollars are able to be al-located by that sLaters

Medicaid program in its match determination?

A. Basically speaking, y€s.

O. Okay. AtI right. I got the basics. So we

talked about Lhe budget and meeting the obligations of

the 600,000 West Virginia Medicaid members and the

obligation t,o be able to pay for what you said of t,hose

claims you wiII pay for. Are there any additional facts

related to costs that. you know of that require the

agency to maintain the exclusion?

A. Not that f can think of.

O. Okay. So then are there any other government

interests that BMS contends support it.s maintenance of25
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the exclusion?

A. None t.hat are listed in the

what you're asking?

O. Yeah. And I think, y€s, in

you aware of any other governmental

A. None that I'm aware of .

O. AIl right. So let's return

Page 166

response. Is that

the response or are

int,erest ?

to that exhibit we

No. 3 there onwere just

Page 2.

ofl, ExhibiL 18, and ]ook at

A. Okay.

O. All right.. And I'l-I go ahead and read that,

"Identify and describe in det.ail every instance in which

a hea1th plan of f ered t.hrough West Virginia's Medicaid

program provides partial or full coverage for gender

confirming care of any kind including, but not Iimited

to, counseling and/or therapy, hormone t.herapy or

surgery. Include in your answer the coverage crit.eria

for such care and the date such coverage began. " First

of all, did I read t.hat correct.ly?

A. Yes.

O. Okay. And are you aware that BMS has designated

you as the organizational representative to testify

about their response to this request?

A. Yes.

O. And you are designated to respond to this25
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request as t.o medical claims including counseling and/ot

therapy and surgery, but there's a different witness

designated for pharmaceutical care, is that your

understanding?

A. Yes.

O. Okay. So then I'11 just. read a litt.le bit of

the response here because much of it. is rel-evanL to that

other witness ' testimony. So, !'Response : Ob j ect ion.

This question seeking every instance is overly broad and

burdensome. Without waiving the objection wj-th respecL

to any gender confirming care t.hat it. has requested

through the managed care organizations, these defendants

are not in possession of t.his information. This

question would be best directed to the individual MCO's

regarding any care requested through t.hem. Upon

information and belief, counseling is a covered service.

These defendants would not necessarily know the reason

for counseling and whether it was relat,ed to gender

confirming care or some other reason.rr Did f read that

correct 1y?

A. Yes.

O. All right. So in administ,ering West. Virginia

Medicaid, does BMS cover medically necessary heal-thcare?

A. Yes, within the constraints of our policies.

O. So is it correcL to say then that if West
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Virginia Medicaid, f'rn sorry, if in its administration

of West Virginia Medicaid BMS provides coverage for

healthcare, then t.hat healthcare has been deemed

medically necessary?

A. If I understand correcLly, our criteria for

covering, our criLeria for approving request for covered

services is based on whet.her or not it meets medical

necessity.

O. Yeah, I think T asked that question in a double

negative, so fet me try to ask it again. BMS woul-d not

rei-mburse for a service that while covered has not been

determined t.o be medically necessary?

A. Correct, that did not meet their requiremenls.

0. Yes. So I guess in a plainer way of what lrm

asking is, if a given procedure coul-d be determined to

be included in t.he coverage, buL if the patient or Lhe

provider, if it has not been assessed to be medically

necessary, then that doesn't falI within what BMS would

cover?

A. Correct.

O. Okay. Sorry, I was sure there was some easier

way to ask that, but I couldn't figure it. ouL, so thank

you for your patience. Okay. So as we just reviewed in

the response to that interrogat.ory request, counseling

is a covered. service. So if that therapy was undertaken
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of gender dysphoria, that claim wouldfor

not

Lhe

BMS solely on the basis

gender confirming care?

t.hat it was for

O. Okay. So for those, for t.hat particul-ar coding,

the gender dysphoria coding of those visits is accepted,

not rejected by BMS West Virginia Medicaid?

A. CorrecL.

O. Okay. And as far as you know, does BMS cover

office visits related t.o gender confirming care?

A. Can you be specific as to the type of office.

O. Sure. So, for example, I know this is tricky,

but I'm asking about the office visit.s to an

endocrinologist., not f or t.he purpose of prescribing

hormones, but for the purpose of monitoring, blood work,

kidney, kidney and liver testing, thyroid. Would those

kind of medical visits, again, I'ITl trying not to get

into what the other witness is going to talk abouL,

would those visits be covered under the existing policy?

A. Yes.

O. Okay. And as far as you're aware, Ms. Young,

has BMS in its administration of West Virginia Medicaid

provided any partial or total coverage for any surgical

procedure for the treatment of gender dysphoria?

A. Not that lrm aware of .

the treatment

be denied by

treaLment of

A. Correct.

25
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REPORTER' S CERTIFICATE

STATE OF M]NNESOTA
ss.

COUNTY OF WASHINGTON

I hereby cerLify that I reported the Zoom deposition
of Sarah Young on the llth day of March 2022, and that
the witness was by me first duly sworn to tell the whole
truth;

That t.he testimony was transcribed by me and is a

true record of the testimony of the witness;
That the cost of the original has been charged to

the party who noticed the deposition, and that all-
parties who ordered copies have been charged at the same

rate for such copies;

That I am not a relative or employee or attorney or
counsel of any of the parties, or a relative or employee
of such attorney or counsel;

That I am not financially interested in the action
and have no contracL wit.h the parties, attorneys, or
persons with an interest in the action that affects or
has a substant.ial tendency to affect my impartiality;

That the right. to read and sign the deposition by
the witness was reserved.

WITNESS MY HAND AND SEAL THIS 1l-th day of March
2022.

*'t01rt4
(( u

Kelley E. Zilles, RPR

Notary Publ-ic, Washington County, Minnesota
My commission expires 1-31--202525
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Page 190

DBPOS]TION REVIEW

CERTITICATION OF WlTNESS

1

Z

?

ASSIGNI'1EN1 REFERENCE NO: 5096099

CASE NAME: Fain, Christopher Et AI- v. Crouch,

DATB OF DEPO$ITlON: 3/1'1/2022
WITNESS ' NAME: Sarah Young

In accordance with the Rules of Civil-
Procedure, I have read the entire transcript of
my testimony or it has been read to me.

I have fist,ed nry changes on the attached
Errata Sheet, listlng page and line numbers as

we]l- as the reason(s) for the ehange(s).
I request that these changes be entered

as part of the record of my testimony'

4

5

6

1

I
9

I have executed the
as this Cer:tificate, and

that both be appended to
testimony and be incorpor

Errata Sheet, as well
request and authorize

e t::anscript of my

ed therein

William Et AI

AU

1l

I2
I.J -as

14

15

*0
Date Sarah Young

Sworn to and subscribed before me' a

Notary Public in and for the State and County,

the r:ef-er:enced witness did personally appear

and acknowledge that:
They have read the transcriPt;
They have lisLed all of thej-r corrections

:-n the appended Errata SheeL;

They signed the foreqoing Sworn

Statement; and

Their execution of this Statement is of
their free act and deed.

I have affixed my name and official seal
this -- 

"1_rtL 6s 20/s^

Not rv Publ

'of

sxpiration Date

L6

L'7

1B

2n

2I

23

24

OFFICIALSEAL
NOTARY PUBUC

STATE OF WESTVIRGINIA
Kimberty Michella O'Brion

_l/W DHHR guroau {or Medicat Servic€s
350 Captrot Sl, Bm ASl, Charierton, WV ZSg01

My Commissjon Exptres Juty 28, 202€25
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ERRATA SHEET

VERITEXT LEGAL SOLUTIONS MIDWBST

ASSIGNMENT NO: 5096099

PAGB/LINE] (S) / :HANGE /nnasoN

pg 36/line 2 / who "was" changed to who "is" / correction, staff is still in this role

ps 38/line 38 / attended a different collegs for the fall semester of '92 then tranferred to 1ANU for

spring semester beginning January '93 / clarification

pg 56/line 20 I change "OARM'to "OAMR' I conection

z

3

4

q

6

1

U

9

10

11

1')

1?IJ

1Ar1j

15

16

L1

1B

19

pg 102/lines 2-4 / clarify that fl :ye_lilipeg{gto jer$er-Tjllllns_m_99tg,elelf g{yf lL'!-e9"!l_s,99

This does not apply to counseling, as there is not an edit on the diagnosis code. / clarification

pg 1O5/lines 9-1 0 / clariU that the report did not ask for claims l!ollv

asked for the "number of health plan participants who have submitted one or more claims with

a diagnosis code for gender dysphoria or gender incongruence." The report is based on diagnosis

codes and not procedure codes. 1 clarification

pg 108/line I 2 / change "incoming assets" to "income or assets" / conection

pg 130lline 1 3 / change we had covered it "with ou/' to we had covered it "withouf' I conection

pg 1 58lline 6 / change "thousands" lo "hundreds"

ffi
OFFICIALSEAL

NOTARY PUBLIC
SIATE OF WEST VIRGINIA
Kimberly Michelle O'Brien

350 C8pitolSt, Rm 251, Chadmton, wV
wV DHHR Bureau for Medical

xpires July 28,

20

2L

ZJ

24

otl- *'7* &P*x-
Date Sarah Young

SUBSCRIBtrD AND SWORN TO BEF'ORE ME THIS

DAY OI" 20 *'ap.-

Notary Pub (-

sion Expiration

Yt*-
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Case 3:20-cv-00740 Document 252-L Filed 05131122 Page 98 of 921- PagelD #:2628

CHepreR 100- GenrnRu lruroRmnrtont

Cnnruee Loe

Replace

Sections: 110,
150, 151, 152,
160, 161, 174,
191

Section 140

Section 153

Section 161

1

1

1

53,
BO,

, Chan0e Dqte , . Effe,ctiveDate

12102104 01/011052 Various
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CnRpren 1 O0-Geru ERAL lt,l roRruRttot't

1OO INTRODUCTION

This chapter provides a general overview of the Medicaid Program and organization of the provider

manuats. lt includes general information regarding the legal basis of Medicaid in West Virginia (\AA/),

its relationship to olher programs (for example, Children with Special Heallh Care Needs), provider

telephone contact information, a general description of mvered and non-covered services, its
relationship to the Medicare Program, and basic information on reimbursement fur out-of-state
providers.

110 MEDICAID PROGRAM OVERVIEW

Congress established the Medicaid Program under Title XIX of the Social Security Act of 1965.

Tiile XVlll of the Social Security Act of 1965 created Medicare. Title XIX created the Medicaid

Program to provide access to health care for certain low-income individuals and families.

Medicaid is funded and administered through a cooperative state-federal partnership.

Nationally, the Centers for Medicare & Medicaid Services (CMS), operating within the U.S.

Department of Health and Human Services (DHHS), provide federal financial assistance to the

staies, establishes minimal program requirements, and provides regulatory oversight. Although
there are broad federal requirements for Medicaid, states have a wide degree of flexibility to

design and administer their programs within federal guidelines. These guidelines are in the

Code of Federal Regulations ,Title 42, Sub-part C.

The WV Medicaid Program is administered pursuant to regulations promulgated under Title XIX
of the Social Security Act, as amended. State administrative authority for the Medicaid Program
is provided pursuant to Chapter I of the West Virginia Code. The Bureau for Medical $ervices
(BMS) in the Department of Health and Human Resources (DHHR) is the single state agency
responsible for administering the Medicaid Program in WV,

The mission of the WV Medicaid Program is to provide access to appropriate health care for
Medicaid-eligible individuals. ln its adrninistration of the program, BMS strives to assure access

to appropriale, medically necessary and quality health care services for all members while

maintaining accountability for the use of resources.

BMS establishes eligibility standards for Medicaid providers, determines benefits, sets payment

rates, and reimburses providers. BMS also coordinates with other entities in DHHR to develop

and implement Medicaid-related programs and services. ln particular, BMS contracts with the

Office of Families and Children to determine eligibility for Medicaid. BMS monitors and tracks
program information related to member eligibility, seryice utilization, program expenditures,
fraud and abuse, and financial management.

BMS maintains the WV Medicaid State Plan and files amendments to the plan with the

appropriate regulatory aulhorities. lf BMS identifies the need for major change to the Medicaid
State Plan, the Medical Services Fund Advisory Council, appoinled by the Commissioner,
reviews the change and makes appropriate recommendations to BMS prior to implementation.
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120 PURPOSE OFTHE MANUAL

WV Medicaid provider manuals contain detailed information about the WV Medicaid Program.

The manuals document and communicate current policy requirements applicable to Medicaid-

covered services as provided by specific provider types.

The following information is included:

. General and specific provider information

' Service delivery requirements
. Providerparticipationrequirements
. Covered services, exclusions, and limitations
r Reimbursement and billing instructions.

All Medicaid providers, BMS employees and contractors, and other interested parties are

encouraged to familiarize themselves with the content of applicable manuals by types of

services.

121 ORGANIZATION OF THE MANUAL

The WV Medicaid provider manuals are organized consistently for all providers and services-

The following is a listing of the organization and format of each manual:

. Cover Page - The cover page identifies the types of seryices included in the manual.

. Table of Contents - The table of contents follows the cover page. Chapter titles, chapter

subtopics, and appendices are identified and labeled to facilitate information retrieval.

. Chapter Titles - There are a minimum of seven chapters in each manual. The right corner

of the page header identifies whether the information contained in the chapter applies to all

or specific providers.

The Chapter Titles are:

- Chapter 100 General lnformation
- chapter 200 Definitions
- Chapter 300 Provider Participation Requirements
- Chapter 400 Member EligibilitY
- Chapter 500s Covered Services, Limitations, and Exclusions
- Chapter 600 Reimbursement Methods
- Chapter 800 General Administration

130 OTHER RESOURCE INFORMATION

The manuals summarize the description and administration of the WV Medicaid Program. BMS

makes every attempt to ensure ihat the information contained in the provider man-uals is concise

and reliable as of the date of issuance. Compliance with all applicable WV state laws,

regulations, and administrative guidelines, as well as applicable federal laws and regulations, is

re{uired. Specifically, you must consider the content in this manual, along with applicable

federal and state laws and regulations, when determining actions or interpreting guidelines.

Department of Health and Human Resources
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140 MANUALUPDATES

BMS will distribute new, revised, or clarified information, as applicable to all or specific manuals,

using the Medicaid Provider Manual Update process. The update notificalion from BMS will
include information related to the manual change and identification of the actual section

numbe(s) to replace or add to the manual by chapter, appendix, or attaehment. Updates may
be communicated by letter or posted on BMS'website (www.wvdhhr.orO/bms).

Retaining, filing, and understanding the WV Medicaid Program lnstructions and manual

revisionJ are your responsibility. lf any information is not clear or not understood, please call the
Medicaid Provider Services at either of these numbers:

. (304) 348-3360

. (888) 483-0793

BMS maintains mailing lists of all providers and other interested parties who receive program

instructions. To ensure that you receive all mailings or emails, it is essential that you notify BMS
in writing of mail/email addresses or any type of health care or business organizational change-
Refer to Chapter 300 for additional information on your responsibility for reporting changes.

150 WRITTEN OR PHONE INQUIRIES

Questions regarding the Medicaid Program including service. coverage, provider participation,

member eligibility, prior authorizations, claims inquiries, or billing procedures may be addressed
in writing or by telephone. Additional information is available on the DHHR website
(www.wvdhhr.org/bms

15,I VOICE RESPONSE SYSTEM

WV Medicaid's Voice Response System is an automated Provider lnquiry System. lt is a quick

and easy way to verify member etigibility and obtain Medicaid accounts-payable information. For

the Voice Response System, call 1-888-483-0793.

lnformation on the Voice Response System is available 24 hours a day, 7 days a week. Your
1o-digit Medicaid Provider number is required to access the system. Call and follow the voice
prompts to:

. Obtain recent accounts payable information

Enter the 10-digit Medicaid provider number and select Option 1. The Voice Response System

will provide cumulative payment information. This information can assist you in managing your

receivables. lt provides the amount and date of the reimbursement and the amount of the

accounts payable (approved but not released for payment) as of the date of the inquiry. The

Voice Response System does not provide specific claim information. For claim specific
information, catl the Provider services Unit.

. Verify member eligibility

Enter the 1O-digit Medicaid provider number and select Option 2. Enter the member's Medicaid
lD number from the Medicaid lD card and follow the prompts. The Voice Response System
should be used each time a member requests service.

Department of Health and Human Resources
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When the membe/s lD number is not available, you can follow the voice prompts and use the

member's social security number or a combination of the member's last name and date of birth.

Request the Medicaid lD card from the member with each office visit and verify the etfeclive

dates, provider restrictions, managed care information, and other insurance information on the

membeds Medicaid lD card. Obtain the Medicaid Member Number from the lD card (MAID #)

and call the Voice Response System to verify eligibility. Members enrolled in the Medicaid

Health Maintenance Organization (HMO) program Mountain Health Trusi (MHT) have the name

and telephone number of the HMO on their lD cards. Members enrolled in the Medicaid Primary

Care Case Management (PCCM) Physician Assured Access System (PAAS) managed care

programs have their Primary Care Physician's name on their lD cards.

Verification of a membe/s eligibility does not guarantee payment for the services you provide.

The services you provide, in addition to verification of the member's eligibility, must be:

1. Determined to be medically necessary

2. A covered Medicaid service

3. Prior authorized or approved when applicable

4. Referred or approved by the PAAS primary care provider (PCP) or HMO when applicable

5. Billed to the HMO for medical services provided to members enrolled in MHT

6. Properly documented in your office or facility medical records including, but not limited to,

itenrs one through four above, as applicable.

Additional information on your responsibility as a participating provider for verifying member

eligibility is covered in Chapter 400.

152 CONTACTING PROVIDER SERVICES

BMS ensures that provider services and support services are made available through their fiscal

agent organization. To obtain general information or make a general or specific inquiry

rJgarOing denied claims, claims status, accounts payable, program coverage, member eligibility,

billing piocedures, managed care issues, Electronic Data lnlerchange (EDl) training, or

Electronic Funds Transfer (EFT) issues, call:

. (304) 348-3360

. {888) 483-0793

provider Services Representatives are available Monday - Friday excluding state holidays from

B a.m. to S p"m. Chaileston providers should use the local provider services number. Provider

Services staff will respond to requests during the call whenever possible. Occasionally, calls

may be referred to another state agency for assistance. When the inquiry cannot be answered

during the call, the representative will take the request and follow up appropriately at a later

time. Consider the complexity of the request when waiting for the response. The response to the

inquiry may be in writing or by telephone and may identify that further research and time is
necessary to respond to the initial request.
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EDI technical support is available to answer your inquiries related to: software issues, iransmission
difficulties, EDI enrollment procedures, claim format issues, EDI testing procedures, and rejected
reports. To obtain technical support on electronic ctaims, excluding Pharmacy Point-of-Sale (POS),

call 1-888483-0793.

To obtain technical information regarding Medicaid's Pharmacy (POS) Program, call 1-888-48$
0801. For technical support on electronic remittance vouchers, call Monday - Friday 8 a.m. to 6
p.m. at 1-888-483-0793. You may also access the EDI provider website,
www.ed i helpd esk@u nisys.com, for add itional information.

153 OTHERCONTACTS

Other important telephone numbers available for use by Medicaid providers are listed below:

. Provider Enrollment

For information and requirements regarding participation in the WV Medicaid Program
as a provider, contact the Provider Enrollment. Any change to information supplied in

your provider enrollment application must be sent to BMS in writing. This includes
changes to addresses, group affiliations, specialty services, telephone numbers, tax lD,

Medicare provider numbers, etc.

. lnpatient Admission Approval And Prior Authorization

To obtain inpatient hospital pre-certification and prior authorization of services, call 1-

800-982-5334.

This telephone number will connect you with the utilization management services
manager for the WV Medicaid Program, including hospital pre-certification and prior

authorization of applicable services. (Note: For HMO enrolled members, follow the

respective HMO's admission approval and prior authorization requirements.)

Pre-service review and prior authorization is performed for the following services:

. General and Acute lnpatient HospitatServices

. Organ TransPlant Services

. Psychiatric lnpatient Facilities and Psychiatric ResidentialTreatment Facilities

. lnpatient Medical Rehabititation Services

. lntensiveMedicalCaseManagement

. Home Health Services exceeding calendar year limits

. Certain Durable Medical Equipment (DME), Orthotics and Prosthetics Services,
and Medical Supplies

. Speech Therapy

. Physical Therapy and Occupational Therapy exceeding calendar year limits

. Private Duty Nursing Services

. Nursing Visits for Home lV Services

. Outpatient Partial Hospitalization Services

. Chiropractic Services exceeding calendar year limits

. Nursing Facility Services

. Aged and Disabled Waiver Services

Departrnent ol Health and Human Resources
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. Home-based Community Services

. Certain General Dental Services

. Certain Vision Care Services

. Children with Special Health Care Needs

. Mentally Retarded (MR)/Developmentally Disabled (DD) Waiver Services

. lntermediate Care Facility (lCF)/Mentally Retarded (MR) Services.

ln addition, you must obtain prior authorization on members who have exhausted their
service limits. All services that require prior authorization are identified in the applicable
provider manual that addresses the services.

Behavioral Health Services

You may obiain prior authorization for behavioral health clinic and rehabilitation services
by calling American Psychiatric Systems (APS) Healthcare at 1-800-343-9663.

Prior authorization of behavioral health services provided by private practitioners is

obtained from BMS. All services that require prior authorization are identified.

Audits and Settlements

To obtain information regarding audits and cost settlements, call:

Hospital 1-304-558-0460
Nursing Facility 1-304-558-0460

lf you need information regarding the payment of audits and cost settlements, call 1-304-
558-1 700.

Pharmacy Help Desk

To obtain both procedural and technical information regarding the Prescription Drug Program,
call 1-800-847-3859.

Rational Drug Therapy Program

To obtain procedures, prior authorizations, and information regarding the Prescription
Drug Prior Authorization Process, call or fax:

Call 1-800-847-3859
Fax 1-800-531-7787

Third Party Liability/Coordination of Benefits(TPUCOB)

To ask questions regarding commercial insurance and Medicare applicability lo Medicaid
member claim reimbursement, call 1-304-558-1700 or visit www.wvrecovery.com.

Medicaid is always "the payer of last resort." BMS, in conjunction with its subcontractors,
conducts coordination of benefits, third party liability identification, cost avoidance
activities, and recovery functions for the WV Medicaid Program, and mainlenance of
compliance with federal regulations.

Medicaid Managed Care
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The BMS contracts with an Enrollment Broker to infornr Medicaid members about
managed care. The enrollment broker enrolls applicable members in either the HMO or
PCCM programs. The HMO and the PCCM (PAAS) programs are known as the
Mountain Health Trust (MHT) program.

The enrollment broker assists eligible members in selecting a managed care program
and a prirnary provider of their choice. BMS assists providers who have managed care
member assignment issues. For assistance on managed care assignment questions for
the MHT Program, call the enrollment broker at 1-800-449-8466.

Department of Health and Human Resources (DHHR) Offices

To refer a member for Medicaid coverage or obtain information regarding policies related
to member eligibility call your local DHHR office. These lelephone numbers vary by
geographic area. Use your local telephone directory, State Government section, to find

the telephone number of the local DHHR office.

Medicaid Related Programs

The Office of Maternal, Child and Family Health (OMCFH) of the Bureau of Public Health

has a toll free telephone number for information about specific health and Medicaid-
related programs. To obtain information related to the programs below, call 1-800-642-
8522 or 1 -800-642-9704.

. Children Specialty Care (CSC) Program

. WV Birth to Three Program

. Women, lnfants, and Children Nutrition Program (WtC)

. Family Planning Program

. Breast and Cervical Cancer Diagnosis and Treatment Fund

. Right From the Start Program (RFTS)

. Ryan White Fund

. Early & Periodic Screening, Diagnosis, & Treatment (EPSDT) (HealthCheck)
Program

. Children's Dentistry Services.

These toll free telephone services are available weekdays between 8:30 a.m. and 5:00
p.m. except holidays. The lines are statfed by registered nurses and licensed social

workers that serve as the initial service coordinator for children, families, and
professionals seeking information on the services offered. They can also offer
instructions on how to apply for programs.

Medicaid Waivers

WV's Medicaid website contains additional information that includes, but is not limited to,

information on the BMS organization, Medicaid Program lnstructions and policies,

Resource Based Relative Value Scale (RBRVS) with specific reimbursement issues,
general information related to the Health lnsurance Portability and Accounlability Act
(HIPAA), and specific information related to pharmacy services. You are encouraged to
routinely access and view new information posted on the BMS website
(www.wvdhhr.org/bms).

Chapter 100 General lnformation Page 8
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The Centers for Medicaid and Medicare Services is also an excellent resource to use in
conjunction with the above WV website. The Centers for Medicaid and Medicare
Services website is located at www.cms.gov.

160 COVERED SERVICES

The WV Medicaid Program pays for medically-necessary, covered health services, as well as

certain waiver services that are provided to eligible members by Medicaid providers. The fact

that a provider prescribes, recommends, or approves medical care does not in itself make the

care medically necessary or a covered service. The following is a general listing of services
covered by the WV Medicaid Program:

. Aged and Disabled Waiver Services

. Behavioral Health Clinic and Rehabilitation Services

. ChiropracticServices
e Dental Services for Children
. Durable Medical Equipment (DME) and Medical Supplies
. Early & Periodic Screening, Diagnosis & Treatment Program (EPSOT) - also known as

HealthCheck
. Family Planning Services
. Free Standing Ambulatory Surgery Services
. Home Health Services
. Hospice Care Services
. lntermediate Care Facility Services for the Mentally Retarded (ICF/MR)
r lnpatient Hospital Services, Acute care
. lnpatient Psychiatric Services for individuals under age 21

. lnpatient Rehabilitation Services for individuals under age 21

. Mentally Retarded/Developmentally Disabled Waiver Services (MR/DD)

. Nurse Practitioner Services

. Nurse Midwife Services
e Nursing Facility Services
. OccupationalTherapyServices
. Optometry Services
. Orthotic/ProstheticServices
. Outpatient Hospital Services
o Personal Care Services
r Pharmacy Services
. PhysicalTherapyServices
o Physician Services
. Podiatrist Services
. Private Duty Nursing Services
. Psychiatric Services
. Psychological Services
. Rural Health Clinic Services and Federally Qualified Health Cenler Services
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. Speech and Hearing Services
e Transportation Services
. Vision Services.

Certain services are covered only for specific categories of eligible members. All covered

Medicaid services, both traditional and special services, must be medically necessary, may be

limited in scope, i.e., specific number of units of services, and may be subject to prior

authorization.

BMS contracts with West Virginia Medical lnstitute {WVMI) for the review and approval of all

hospital inpatient services for Medicaid members. However, physicians, acute care hospitals,

rehab hospitals for members under age 21 only, and psychiatric hospitals for members under 21

only, must obtain prior authorization before admission of the patient. For documented

emergencies, the paiient may be admitted, but the request for prior authorization must be made

to WVMI within 24 hours or the first working day after admission-

Refer to appropriate the applicable provider manual for specific provider policy and billing

rnstructions for each of these covered services.

161 GENERAL NON-COVERED SERVICES

The WV Medicaid Program does nol cover certain services and items regardless of medical

necessity.

Some examples are identified below:

. Acupuncture
r Artificial insemination, in vitro fertilization, infertility services, or sterilization reversal
. Autopsy
. Christian Science services
. Cosmetic surgery services
. Dental services for members 21 years of age and over (except for lreatment of

fractures of mandible and maxilla and biopsy), removal of cysts and tumols, and

emergency extractions
e Drugs for weight gain or loss, hair growth, fertility, cosmetic use, and those considered

investigational or unproven
. Duplicate services
. Equipment or supplies which are primarily for patient comfort and/or family or caretaker

convenience (Note: One mobility item is covered in a five-year period.)

. Experimental or investigational/research services or drugs

. lnpatient psychiatric services for individuals between 22 and 65 years of age, except

acute care admissions
o Optometry services for individuals over age 21, except the first pair of glasses after cataract

surgery
. personal comfort and convenience items or services, whether on an inpatient or

outpatient basis, such as television, telephone, barber or beauty service, guest

services, and similar incidental services and supplies, even when prescribed by a
physician

. Radial Keratotomy; Lasik surgery
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. Services rendered outside the scope of a provider's license

. Sterilization for individuals under age 21

. Transsexual surgery

. Fees for missed appointments.

. Fees to copy medical records

. Weight loss programs or drugs for weight loss

. Services rendered by students as part of their clinical or academic lraining.
* Enrolled providers cannot bill Medicaid members for missed appointments.

The above list is illustrative only. lt should not be construed as a complete or exhaustive list of
excluded items or services.

Refer to Chapter 400 for additional information on member responsibilities for payment, and
appicable provider manuals for specific covered and non-covered services.

The "WV Works" Program covers dental and optometry services for certain eligible adult
Medicaid members. Please note: Not all Medicaid-eligible members are eligible for enrollment in

the "WV Works" Program. Contact the local DHHR office for questions regarding specific
benefits and possible coverage for patients.

170 RELATIONSHIP TO MEDICARE

Medicaid covers medically necessary health services fumished to individuals who meet specific
incorne, resource, and eligibility standards. Medicare is a federal program that offers health insurance
coverage to individuals 65 years of age or older, lo those who have received social security disability
benefits for 24 consecutive months, to those who have end-stage renal disease, to those on advanced
life support, and to other eligible individuals, as speclfied by other provisions of the Social Security Act.

WV Medicaid covers the applicable co-insurance and deductible amounts, not to exceed
Medicaid's allowable payment, for services covered by Medicare Parts A and B for all eligible
Medicaid members who are also entitled to Medicare benefits. The Medicaid Program may also
provide payment for services not covered by Medicare.

A member with both Medicare and Medicaid coverage is identified as "dual eligible." Medicaid
reimburses secondary to Medicare. lf a Medicare Supplemental policy exists in additton to
Medicare and Medicaid coverage, Medicaid is the third-party payer subsequent to Medicare and
Medicare Supplemental payments. Medicaid is always the payer of last resort.

Refer to Chapter 300 for more specific provider information on the Medicare program and its
relationship to WV Medicaid, including Medicare provider numbers as part of your Medicaid
participation responsibilities.

For information related to claim submission procedures for services rendered to a "dual eligible"
member, refer to Chapter 300.

180 OUT.OF-STATESERVICES

Non-emergency, out-of-state services provided to WV Medicaid members routinely require
prior authorization from the BMS Out-of-State Unit, Bureau for Medical Services. For HMO
members, follow the respective HMO prior-authorization requirements. lf applicable,
contact BMS at 1-304-558-1700.

Department of Health and Human Resources
Revised January 1,2005

Chapter 100 General lnformation Page 11

Septernber 1,2003

DISCLAIMER: This manual does not address all the complexittes of Medicaid policies and

procedures, and must be supplemented wilh all Stale and Fedenal Laws and Regulations.
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The following are exceptions to this policy:

1. Services provided by WV Medicaid-enrolled border providers
2. Services provided by out-of-state providers who are enrolled as in-state providers

3. Services for WV Medicaid-eligible children who have been placed in foster homes outside
WV.

A physician practicing in WV, who determines it necessary to refer a Medicaid member out-of-

state'for outpatient physician services should submit a request to the BMS Out-of-State Unit-

lnformation that must be provided in the request is as follows:

1. Reason for: the out-of-state referral

2. Patient's diagnosis

3. Expected treatment

4. Whether or not treatment is available within \AA/ (services available within the state are not

covered outside the state)

5. Other pertinent information.

Payment to out-of-state physicians is made at the same reimbursement rate as payment to in-

staie physicians. Under Federal law, the Medicaid Program prohibits balance billing by all
providers, regardless of location. All out-of-state providers' claims for providing non-emergency
medical services will deny unless:

1. The provider is enrolled as a "border" provider
2. The provider is enrolled as an "in-state" provider
3. The services have been prior authorized.

Emergency out-of-state Medicaid-covered services are eligible for Medicaid reimbursement.
The documentation provided with the claim must clearly indicate that an emergency situation
existed. The emergency room patient record must be submitted with the claim.

Refer to Chapter 300 for additional information regarding ouFof-state providers.

190 FRAUDANDABUSE

Fraud is defined as an intentional deception or misrepresentation made by a person with the

knowledge that the deception could result in some unauthorized benefit to either the person or

another. ln particular, any provider that acts intentionally and with knowledge lo deceive or

misrepresent information used in Medicaid administrative processes, and the deception or

misrepresentation results in some unauthorized benefit to him/her or another, commits fraud. lt
also includes any aot that constitutes fraud under applicable federal or WV state law.

Abuse is defined as provider practices that are inconsistent with sound fiscal business or

medical practices and result in an unnecessary cost to the Medicaid Program. 1l also includes

reimbursement for services that are not medically necessary or that fail to meet professionally

recognized standards for health care. ln particular, any provider that acts in a repetitive manner

to cause unnecessary costs for the Medicaid Program is considered abusive of the Medicaid
Progranr.

Department ol Health and Human Resources
Revised January 1,2005

Chapter 100 General lnformation Page 12
SePternber 1, 2003

0ISCLAIMER: This manual does not address all the complexities of Medicaid polictes and

procedures, and musl be supplemented with all State and Federal Laws and Regulations.
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Examples of activities that constitute fraudulent practices or abuse of the Medicaid Program are

identified in Chapter 800, General Administration. A person is subject to prosecution by federal
and state authorities when any actions identified during the Medicaid administrative process is

determined to be fraudulent or abusive.

]t is recommended that42 U.S.C.91320a-7a,42 U.S.C. $1320a-7B, and 42 U.S.C. 51320 a-7

be reviewed by appropriate provider office staff. These codes contain information related to
fines and exclusions that can be imposed upon persons and/or entities convicted of submittlng
false or fraudulent claims to federal or state medical programs.

191 CONFIDENTIALITY

lnformation you obtain from BMS or any other DHHR bureau regarding Medicaid rnembers'
eligibility, health history, health care services, or any other personal information, is to remain
strictly confidential and shall not be disclosed for any purpose other than those directly
concerned with Medicaid administrative requirements.

Department of Health and Human Resources
Revised January 1,2005

Chapter 100 General lnformation Page 13
September 1, 2003

DISCI-AIMER: This manual does not address all lhe complexities of Medicaid policies and

procedures, and must be supplemented wilh all State and Fedenal Laws and Regulations'

cFArN0001664
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTBLL; ANd BRIAN MCNEMAR'
lndividually and on behalf of all others

similarly situated,

Plaintiffs, Civil Action No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department of Health and Human Resources;

CYNTHIA BEANE, in her official capacity as

Cornmissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU FOR MEDICAL
SERVICES; TED CHEATHAM, in his official
Capacity as Director of the West Virginia Public

Ernployees Insurance Agency; and THE
HBALTH PLAN OF WEST VIRGINIA,INC.

DEFENDANTS' SEVENTH SUPPLEMENTAL RESPONSE TO PLAINTIFF'S FIRST
SET OF REQUESTS FOR PRODUCTION TO DEFENDANTS WILLIAM CROUCH,

CYNTHIA BEANEO AND WEST VIRGINIA DEPARTMENT OF HEALTH AND
HUMAN RBSOURCES, BUREAU FOR MEDICAL SERVICES

DOCUMENT REQUESTS

2. All documents relating to Plaintiff s communications, injuries, requests for coverage,

requests for prior authorization, requests for reimbursement and/or complaints regarding

coverage for Gender-Confirming Care through the West Virginia Medicaid Program. This

Request includes but is not limited to:

Exhibit
PL001 I

SY
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a. All communications to and from Plaintiff relating to coverage for Gender-

Confirming Care;

b. All Documents and communications regarding Plaintiffs requests for

Gender-Confirming Care, including but not limited to communications among

Defendants , andlor the employees, entities, agents, representatives, contractors,

vendors, and/or consultants of Defendants andlor West Virginia Department of

Health and Human Resources, Bureau of Medical Services;

c. All Documents and communications relating to consideration or processing

by third-party administrators, contractors, and/or vendors of requests for

Gender-Confi rming Care by Plaintiff.

SUPPLEMENTAL RESPONSE: See documents received from Aetna, marked as

Exhibit 125, regarding Plaintiff Anderson. The undersigned bates numbered the pdf

documents using the number assigned by Aetna as FAI0000000578 to

FAI0000000603. All materials are CONFIDENTIAL.

4, All Documents and communications relating to the Exclusion, including but not limited to:

a, All Documents and communications relating to the decision to maintain the

Exclusion in the Health Plans in any plan year.

b. All Documents and communications relating to the decision to permit coverage

for hormone therapy for the purpose of treating gender dysphoria.

c. All Document and communications relating to evaluating, examining,

analyzing, and/or considering the Exclusion in any way.

SUPPLEMENTAL RESPONSE: See BMS Policy Manual, Chapter 100, attached as

Exhibit 123 (Bates No. DHHRBMS020639 - 20653).

2
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17. Documents obtained from third parties as a result of authorizations, releases and/or

subpoenas relating to the subject matter of this lawsuit.

SUPPLEMENTAL RESPONSE: See Exhibitlzl,which consists of documents provided

by Aetna regarding Plaintiff Anderson. See also documents provided by Unicare

regarding Plaintiff Fain, previously produced and marked as Exhibits 93 and 94.

20. All communications related to legislation and/or lobbying surrounding the Exclusion

and/or coverage for medical care for transgender people and gender dysphoria.

SUPPLEMENTAL RESPONSE: These Defendants are not aware of any responsive

documents.

23. All Documents which Defendants considered, relied upon, or intend to rely upon, in

answering each interrogatory and each request for admission in this action.

SUPPLEMENTAL RESPONSE: See BMS Policy Manual, Chapter 200, attached as

Exhibit 124, (Bates No. DHHRBMS020654-20683).

24.To the extent not requested above, all Documents that Defendants may rely upon to support

their defenses against Plaintiff s claims in this action.

SUPPLEMENTAL RESPONSE: See all documents produced in this matter.

WILLIAM CROUCH,
CYNTHIA BEANE, and
WEST VIRGINIA DEPARTMENT OF
HEALTH AND HUMAN RESOURCES,
BUREAU FOR MEDICAL SERVICES,

By counsel

J
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/s/Kirnbe{ly M. Bandy
Lou Ann S. Cyrus, Esquire (WVSB #6558)
Roberta F. Green, Esquire (WVSB #6598)
Caleb B. David, Esquire (WVSB #12732)
Kimberly M. Bandy, Esquire (WVSB #10081)
SrluveN McCusrpv St-tcER PLLC
P.O. Box 3953
Charleston, WV 25339
(304) 345-1a00; (304) 343-t826 (fax)
lcyrus@shumanlaw.com
r g ree n(rD shum an I aw. c onT

cdav i d(@ slr urnanlaw. com
k band), €r).slr um anl aw. corn
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERI\ DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTELL; ANd BRIAN MCNEMAR,
Individually and on behalf of all others
similarly situated,

Plaintiffs Civil Action No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

v

WILLIAM CROUCH' in his official capacity as

Cabinet Secretary of the West Virginia
Department Of Health and Human Resources;

CYNTHIA BEANE, in her official capacity as

Commissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU FOR MEDICAL
SERVICES; TED CHEATHAM, in his official
Capacity as Director of the West Virginia Public
Employees Insurance Agency; and THE
HEALTH PLAN OF WEST VIRGINIA,INC.

Defendants.

CERTIFICA OF SERVICE

Now come Defendants William Crouch, Cynthia Beane and West Virginia Department of

Health and Human Resources, by counsel, and do hereby certify that on the 9th day of March,

2022, a true and exact copy of DEFENDANTS' SEVENTH SUPPLEMENTAL RESPONSE

TO PLAINTIFF'S FIRST SET OF REQUESTS FOR PRODUCTION TO DEFENDANTS

WILLIAM CROUCH, CYNTHIA BEANEO AND WEST VIRGINIA DEPARTMENT OF

HEALTH AND HUMAN RESOURCES, BUREAU FOR MEDICAL SERVICES was served

on counsel via electronic means as follows:

5
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walt Auvil (wvsB#190)
Counselfor Plaintffi
The Employment Law Center, PLLC
1208 Market Street
Parkersburg, WV 261 0l-4323
(304) 485-3058
(304) 48s-6344 (fax)
au v i I (a)tlicern ol ovrn en t I a wce n ter. com

Anna P. Prakash, Visiting Attorney
Nicole J. Schladt, Visiting Attorney
Counselfor Plaintffi
Nichols Kaster, PLLP
IDS Center, 80 South 8th Street
suite 4600
Minneapolis, MN 55402
(612) 2s6-3200
(6tz) 338-4878 (fax)
aprakash(d)nka.corn

11;thl&dlgbl-q.cetn

Sasha Buchert, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
l776KStreet, N.W., 8th Floor
Washington, DC 20006-2304
(202) 804-624s
(202) 429-9574 (fax)
sbu c h ert (D l anr bd a l e gql.qtg

Avatara Smith-Carrington, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
3500 Oak Lawn Avenue, Suite 500
Dallas Texas 7 5219-6722
(214) 2r9-8s8s
(214)219-4455 (fax)
asnr i tlr carri ngton (g)larnbd al e ga l. org

Nora Huppert, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
4221 Wilshire Boulevard, Suite 280
Los Angeles, CA 90010
(213) 382-7600
(213) 351-60s0
n hu ppertfd I ambdal e qal.ore

Carl. S. Charles, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
730 Peachtree Street NE, Suite 640
Atlanta, GA 30308
(470) 22s-s34t
(404) 897-1884 (fax)
ccharl es Ca)l arn dal e ga | . o rg

TaraL. Borelli, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
158 West Ponce De Leon Avenue, Suite 105

Decatur, GA 30030
tborell i@lambdalegal.org

Perry W. Oxley (WVSB#7211)
David E. Rich (WVSB#9141)
Eric D. Salyers (WVSB#13042)
Christopher K. Weed (WVSB#I3868)
Oxley Rich Sammons, PLLC
Counsel for Jason Haught
517 9th Street, P.O. Box 1704
Huntington, WV 257 18-1704
(304) s22-1t38
(304) s22-9s28 (fax)
ooxlev (rlo x I ev I awwv. co nr

clrich(g)oxley I a wwv. com
es al y ers (@ox I ey I awwv. com
cweed(a)oxl lawwv.com
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/s/Kimberl)tM. Bandy
Lou Ann S. Cyrus, Esquire (WVSB #6558)

Roberta F. Green, Esquire (WVSB #6598)
Caleb B. David, Esquire (WVSB #12732)
Kimberly M. Bandy, Esquire (WVSB #10081)
Counselfor William Crouch, Cynthia Beane, and llest Virginia Department of Health and
Human Resources, Bureau for Medical Services
Sr-ruueN McCusrEv SLtcpn PLLC
P.O. Box 3953
Charleston, WV 25339
(304) 345-1a00; (30a) 343-1826 (fax)
I cv rus(Eslt r.r rnan law. com
r green (4sh urn an I aw. conl
cclav id@shumanla w.corn
kband-v(d sh u m an law.com
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Page L

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON D]VISION

Christopher Fain, individually and on behaLf of all

others similarly situated, et dl. ,

Plaint,if f s,

vs. CIVIL ACTION NO. 3220-cv-A0740

William Crouch, et dl. ,

Defendants.

REMOTE DEPOSITION OF SECRETARY BILL J. CROUCH

DATE:

TIME:

PLACE:

March !7, 2022

10:30 a.m. CST

Verit,ext VirLual Videoconference

REPORTED BY: KELLEY E. ZILLES, RPR (Via Videoconference)

JOB NUMBER: 50961-30

www.veritext.com
Veritext Legal Solutions

888-391-3376
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AP PEARANCE S

On Behalf of t.he Pl-aintiffs (Via Videoconference) :

TARA L. BORELI-.,I, ESQ.

Lambda Legal Defense and Education Fund, Inc.

1-58 West Ponce De Leon Ave. , Suite l-05

Decatur, Georgia 30030

470.225.5341

t,bore I I iolambdalegal . org

AVATARA SMITH-CARRINGTON, ESQ.

Lambda LegaI Defense and Education Fund,

3500 Oak Lawn Avenue, SuJ-te 500

Dal-1as, Texas 752L9

2r4.2l.9. B5B5

a smi Lhcarringt,on@1 ambdal egal . org

NICOLE .J. SCHLADT, ESQ .

Nichols Kaster PLLP

B O SouLh 8th Street , Suit,e 47 00

Minneapol-is, Minnesota 55402-2224

61"2.256.329L

nschLadt@nka. com

Inc.

www.veritext.com
Veritext Legal Solutions

888-391 -3376
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WALT AUVIL, ESQ.

The Employment, Law Center, PLLC

L20B Market Street

Parkersburg, WesL Virginia 26L0I

304.485.3058

auvi IotheemploymenL l-awcenter . com

On Behalf of Defendants WiLliam Crouch;

and West Virginia Depart,ment. of Health

Resources, Bureau for Medical Services

Videoconference ) :

KTMBERLY M. BANDY, ESQ.

LOU ANN S . CYRUS, ESQ.

Shuman McCuskey Slicer, PLLC

1-411- Virginia Street East, Suite

Charleston, West Virginia 25301

304.345.1400

kbandy@shumanlaw. com

lcyrus@shumanlaw. com

Page 3

CynLhia Beane;

and Human

(via

200

www.veritext.com
Veritext Legal Solutions

888-391-3376

JA1165

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 110 of 477



l-

2

3

4

5

6

7

I

9

1_0

1-L

T2

13

L4

1_5

1-6

1,7

l-8

19

20

2L

zz

23

24

25

Page 4

On Behalf of Defendant ,Jason Haught (Via

Videoconference ) :

ERIC D. SALYERS, ESQ.

Oxley Rich Sammons, PLLC

5:-7 Ninth Street,, Suite L000

Huntington, West Virginia 2570;-.

304.522.l-L3B

e salyers@oxleylawwv . com

NOTE: The original deposition t.ranscript will be

delivered t.o Nicole Schladt, Esq., as the taking

att.orney.

www.veritext.com
Veritext Legal Solutions

888-391-3376
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like in normal conversation we have a tendency to use

mm-hmm or huh-un to answer questions. If in t,he event

you do that I may follow up and ask you for a yes or no,

and that is likely not because f don't understand what

yourre saying, but because we just need to have a clear

record. Is that fair?

A. That is fair.

O. And then sometimes there's a tendency for people

to t,alk over each other. It seems like Lhis morning we

arenrL going to have a problem based on how things are

going already this morning, buL in t.he evenL we end up

talking over each other on accident then I might have to

repeat myself or Kelley here might have to jump in and

get rls, attempt to get us to st.op talking over each

other. Is that okay?

A. Great.

here and I think we can l-aunch into

background. Mr

for the record,

questions about

sLate your full

O. Okay. And so that finishes up my ground rules

a couple of

. Secretary, can you

please.

your

name

A

o

A

O

A

Bill

And

No,

IL I S

It 1S

J. Crouch.

is your first name William?

it is not.

actually Bilt?

Bilt-.25

www.veritext.com
Veritext Legal Solutions

888-39 1 -3376

DEPOSITION OF BILL J. CROUCH
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O. Great. Glad that we established that. And, Mr.

Secretary, do you use he/him pronouns?

A. No, I do not.

O. What pronouns do You use?

A. Irve never been asked that. For me?

O. For you, y€s. If I wanted to refer to you like

Bill went to the slore, instead of saying Bill, would I

say he went to the store?

A. Yes, t,hat. would be f ine.

O. Great . Thanks . And you are t.he Cabinet

Secretary of West Virginia Department of Health and

Human Resources, is that correct?

A. That is correct, Yes.

O. How do you refer to the West Virginia Department

of Health and Human Resources, because f know that's

quite a mouthful-?

A. How do I ref er to t.hem?

O. Do you have a short terminology for that, Iike

WVDHHR oT DHHR?

A. DHHR, yes.

O. GreaL. So if

I 'm talking about the

I use DHHR todaY, You'1I know that

ful1 WesL Virginia DePartment of

Health and Human Resources?

A. I will- , yes .

O. Great. That. will save us both a few words25

www.veritext.com
Veritext Legal Solutions

888-391-3376

DEPOSITION OF BILL J. CROUCH
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today.

A. All right, good.

O. And you were appointed Cabinet Secretary in

January 20L7, is that. right?

A. That is correct, Yes.

O. And you were appointed by Governor Jim .Tustice

of West Virginia?

A. That is correct.

O. And you held the position for a lit.tle over five

years then, is that right?

A. That is correct.

O. And, Mr. Secretary, what are your job duties as

Cabinet. Secretary of DHHR?

A. DHHR is a provider of, of funds and services and

a safety net for individuals, vulnerable individuals

throughout. the sLate. So we have a 7 and a hal-f billion

dollar budget, w€ have over 6,000 employees, we have

over 150 programs. So I try to make sure that. the

funding t.hat comes in from the federal government or

through the state legislature is pushed out

appropriately to those folks in communities who need

those funds to provide services.

We also provide some direct services such as CpS

and APS, Child Protective Services and Adult Protective

Services to those chi]dren and vulnerable adults who

10
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REPORTER I S CERTTF]CATE

STATE OF MINNESOTA
SS.

COUNTY OF WASHINGTON

I hereby cerLify that f reporLed the Zoom deposition
of Secretary Bill J. Crouch on the 17th day of March
2022, and that t.he wiLness was by me first duly sworn to
tell the whole truth;

That Lhe tesLimony was transcribed by me and is a

true record of the testimony of the witness,'
That t.he cost of the original has been charged t.o

the party who noticed the deposition, and that, all
part.ies who ordered copies have been charged at the same

raLe for such copies;

That f am not a relative or employee or attorney or
counsel of any of the parties, or a relative or employee
of such attorney or counsel;

That T am not financially interested in the action
and have no contract with the parties, atLorneys, or
persons with an interest in the action that affects or
has a substantial- tendency t.o affect my impartiality;

That. the right to read and sign the deposition by
the witness was reserved.

WITNESS MY HAND AND SEAL THIS 1-7th day of March
2022.

*'l.{lr{4 tu
KelIey E. Zill-es, RPR

Not.ary PubIic, Washington County, Minnesota
My commission expires l-- 3l- -202525
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DEPOS.ITION REV.iEW

CERTIFlCATION OF I{ITNESS

ASSIGNMENT REFERSNCB NOr 5096130

CASE NAMEr Fain, Christopher Et A1. v. Ctouch, william Et A1

DATE OF III1POSITlON: 3/11 /2Q22

WI?NESS' NAMEi Secretary Bill J. Crouch
rn accordance wilh the Rul-es of Clvil

P::oced.u::e, I have read Lhe er:tire transcript of
my testi.m.ony c:r it has been :r:ead to me,

I have l.isted my ehanges on the attached
Errata Sheel, listing page and lj-ne nurnbers as

wel-l as tho rcason(s) for the change(s).
I requ.est that these changes be entered

as pa.rt of t-he record of iny testimony.
1"0

"l have executecl t"he Errata Sheet, as well
as this Cerlificate, and requesi and author:ize
that both be appended to the transcript of my

lestimony and be i.ncorpo:aled Lher:ein.

1
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1

B

9

i3

:i" L

16

L7

1,4

1(

April26,2022

Dai.e Secretary B L J. Crouch

Sworn to and subscri.bed before me, a

Notary Public in and for the State and County,
the referenced witness did personally appear
and acknowledge that:

They h.ave r:ead Lhe Lranscript i
Tliey have listed alI of their correct,ions

in lhe appendecl Errata Sheet;
They signed the roregoing Sworn

Statement; and

Their execution of this Statement i"s of
their free act and deeci.

I have af F:i xed my nane and officj-a1 seal
this 26th ___ day , 202032.

Public

2026

ssion Expiration Date

18

19

20
,21

22.

ofFlctALsEAL *,^-
NorARYPtieLn ite L

gTATE OF Y'EST VIRGI'{IA
s ElsabchJrirt

2144 OsriCsArilrt

ity Comil*do.r ryre &no
JtvvSou0r Cndoalo.t
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BRRATA SHBET

VERITEXT LEGAL SOLUTTONS M]DWEST

ASSIGNMBNT No: 5096130

PAGE/LTNS (S) / CHANGE /REASON

Page 18 i Line 1 rates (not rights) Wrong word

1

Page 19 / Line 1 93-641 Hyphen needed

Paoe 28 I Line 11 Mars Colleoe {not Marshall} Wrono word

Paqe 40 / Line 20 re-bid redid) Wronq word

Paoe 43 / Line 23 LOCHHRA (Not LCRA) lncorrect acronvm

43 / Line 25 LOCHHRA

Page 44 / Lines 4, 6,7,8,16, 17 LOCHHRA

2

3

4

trJ

6

7

B

9

10

11

T2

1J

I4
15

t6
L1

r-8

19

Paqe45 lLine22 LOC

Paoe46/Lines3&7 LOCHH RAil',

_ pegg_$&!!9.31_ _ recipients (not clinics) ____ Wrongfygrd

. Page" 60 / Line 18 well (notwant) Wrong word

Pase61 lLine2l LOCHHRA lncorrect acronvm

2.4

21,

22

April26,2022

Date Secretary B 11 J. Crouch

SUBSCRIBED AND SWORN TO BEFORE ME THIS 26th

DAY OF ,2022

ary P l-ic
OfFCIAISEAL
r{otABYPlHjO

STATE OF WESTVIEOIi{A
GEliabitt&ml

27,14 DmlohAvflr
80ffi cherlocbnw2gt09

tty Commbslon €fier.lrno 13,

ission Expiration Date

13,2026
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IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTR]CT OF WEST VIRGINIA

HUNTTNGTON DIVISION

Christopher Fain, individually and on behalf of all

others similarly situated, et dl. ,

Plaintiffs,
vs. CfVIL ACTION NO. 3220-cv-04740

William Crouch, et &1. ,

Defendants.
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REMOTE DEPOSITTON OF COMM]SSIONER CYNTHTA BEANE

March 29, 2A22

8:00 a.m. CST

Veritext Virtual Videoconference

24

DATE:

TIME:

PLACE:

REPORTED BY

.]OB NUMBER:

KELLEY E. ZILLES, RpR (Via Videoconference)

50961-4925
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APPEARANCES

On Behalf of t.he Plaint.iffs (Via Videoconference):

CARL CHARLES, ESQ.

TARA L. BORELLI, ESQ.

Lambda LegaI Defense and Education

158 West Ponce De Leon Ave., SuiLe

Decatur, Georgia 30030

470.225.5341-

ccharl-e s@lambdalegal . org

tboreL l i@Iambdal egal . org

Fund, Inc.

t_05

Inc.
AVATARA SMITH_CARRINGTON, ESQ.

Lambda LegaI Defense and Education Fund,

3500 Oak Lawn Avenue, Suit,e 500

Dal1as, Texas 752L9

2L4.2r9. B5B5

asmi thcarrington@I ambdal egal . org

NICOLE J. SCHLADT, ESQ.

Nichols KasLer PLLP

B0 South 8th Street, SuiLe 4700

Minneapolis, Minnesota 55402-2224

612.256.3291

nschladt@nka. com
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WALT AWI L , ESQ .

The Employment. Law Center, PLLC

I208 Market Street

Parkersburg, West Virginia 26IOL

304.485.3058

auvi lotheemployment 1 awcenLer . com

On Behalf of Defendants WiIliam Crouch;

and West Virginia Department of Heafth

Resources, Bureau for Medical Services

Videoconference ) :

KTMBERLY M. BANDY, ESQ.

LOU ANN S. CYRUS, ESQ.

Shuman McCuskey Slicer, PLLC

L4LI Virginia Street EasL, Suite

Charleston, West Virginia 25301

304.34s.1-400

kbandy@shumanlaw. com

I cyrus@s human] aw . com

Page 3

Cynt,hia Beane;

and Human

(via

200

NOTE: The original deposition transcript will be

delivered to Tara BorelIi, Esq., ds the taking attorney

25
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distinction is import.ant to your answers, will you agree

to clarify Lhat for me?

A. Yes.

0. In this next set of quest.ions I'l-I be asking

about your professional background for purposes of your

individual testimony and as an organlzational

representative for BMS. What is your current job tit.Ie?

A. f'm the commissioner for the Bureau of Medical

Services .

O. How long have you held that position?

A. Itve been in this position fully appointed since

2017 and before t.hat f was acting commissioner for a

couple years.

O. Did you begin serving as acting commissioner in

approximatel-y,JuIy 20L4?

A. Yeah, I guess I did.

O. Okay. Linkedln is a helpful thing. You

mentioned being appointed to this role. Let's start

with your acting commissioner role beginning in 2014.

Were you appointed as acting commissioner?

A. At the time the commissioner had left abruptly

and f was a deputy commissioner and f was asked to t.ake

the acting role and I did so.

O. Who asked you to take that rol-e?

A. Deputy Secretary Jeremiah SampIes.
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O. And then tn 20L7 you became the commissioner.

Were you appointed to t,he rofe of commissioner in 20L7?

A. Appoint.ed probably is not maybe the correct word

I should have used. I was asked to take the role fully

in 2OI1 by then Secretary Crouch and to come out of the

acting rofe. And the significance of that. was it's

whether or not you're covered by Civi1 Service. And so

at t.he time when the commissioner had l-eft abruptly

before we were, w€ get new governors every four years'

and so I was kind of like not sure if I wanted to take

it. knowing that, t.here was a possibility I would not be

the chosen commissioner in a year and a half or so.

O. I see. And so when you were asked to become

commissioner by Secretary Crouch you agreed in 2017?

A. Yes.

O. And you referred to the prior commissioner

leaving abruptly. Can you confirm that that didn't have

anything to do with the subject of this case?

A. That had nothing to do with the subject of this

case.

O. Prior to becoming commissioner have you held

other rol-es within BMS or DHHR?

A. Yes. I have been with the Department since

2000. Prior to becoming the acting commissioner I was

deput.y commissioner and then for a number of years prior
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and be the spokesperson for Medicaid services in West

Virginia.

O. rs it fair to say t.hat you administer the

Medicaid program?

A. Yes.

a. Do you recall any other duties or

responsibilities in your current rol-e?

A. f believe the answer I gave are a very broad

brush of aII t,he t.hings that I do here at Medicaid, you

know, all the leadership reports Lo me and there are

severa] different divisions under that and lots of

nuances when it comes to Medicaid, but yes, I make sure

werre administering the Medicaid program. Medicaid is a

state and federal partnership. West Virginia has a very

good rate when it comes to what our federal match is,

and so I make sure that we are not putting that federal

match at risk.

O. How do you perform the function of making sure

that the federal mat.ch is not being put at risk?

A. Pretty much we follow CMS guidelines. If CMS

directs us to do something, they mandate us to do

something, we make sure that we do it. We update our

state plan as needed. If we are to add a service, if

the legislat.ure gives us additional monies t.o add a

service, we make sure before we do that t.hat we have
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CMS's permission to do it before we are collecting the

maLch for the services.

O. Who do you report to?

A. I report Lo Deput.y Secretary Samples and

Secrelary Crouch.

a. Are there any others that you report to?

A. Those two gentfemen are it.

0. Let me make sure that I get the name of the,

Secretary Crouch, can you repeat the other, Lhe title

and the name of the other individual?

A. Deputy Secretary Jeremiah Samples and Secretary

Crouch, BiIl- Crouch.

O. Thank you. How often do you report on your work

Lo SecreLary Crouch?

A. Secretary Crouch has meetings, they've been a

lit.tle bit. dif ferent since COVID just because t.hings

just got kind of crazy busy with the pandemic, buL he

has like weekly l-eadership meet.ings where all- t.he

commissioners are there. But then of course if I need

something from Secretary Crouch, for example, yesterday

I needed to make sure he signed something and so I, you

know, called him and, you know, made sure t.hat he saw

that on his desk and signed it. So the formal meetings,

abouL once a week.

a. And how often do you report on your work to
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meet wit.h any mental health providers who provide any

care to transgender people, even if t.hey do noL

specialize in that care?

A. Not to prepare for t.his.

O. And as the organizalional representative did you

meet wit.h any medical providers who provide any care to

transgender people, even if they don'L specialize in

providing that care?

A. Not to, I have not met with them to prepare for

this.

0. You also mentioned reviewing expert. testimony in

connection with preparing Lo testify as the

organizational representative. Do you recaIl the name

of the expert whose report you reviewed?

A. I honestly do not recall t.he name, but it is,

I'm assuming it is an exhibit that. you probably already

have, but I honestly don't remember the name of the

docLor, it's just escaping me.

O. Was it Dr. Steven Levine, by any chance?

A. Yes.

a. And did you read any ot.her expert material-s from

the case to prepare for your testimony as organizational

representative today?

A. I did not.

O. And when was the first time that you reviewed
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the report of Dr. Steven Levine?

A. Last, week.

O. Okay. Have you ever spoken with Or. Levine?

A. f have not.

O. Does BMS have one or more medical directors?

A. One.

O. And who is that medical director?

A. Dr. Becker.

O. Are there any ot.her medical professionals, for

example, nurse practitioners within BMS?

A. Yes, we have several nurses that work for BMS.

O. And did you speak with any of those nurses in

order to prepare to t.estify as the organizational

representative today?

A. I have not spoke to t.hem, but some of them have

pulled some of the informat.ion that I think is being

used as different exhibits in evidence.

a. And did you review that informalion that they

pul 1ed?

A. Yes, I reviewed some of the exhibits, y€s.

O. A11 right. f'd like to ask you actually a quick

follow-up question. Do you remember which ones you

reviewed?

A. Which wel1, I remember we had a pull with

regards t.o how many individuals with gender dysmorphia25
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So as the state plan evolves and as you have

more money in order to offer additiona] healthcare

services and as healthcare has changed in the last

50 years as well-, different state plans become

submiLt.ed. So the state plan wiII have pages from

Iiterally the 1970s and '80s if you look at our state

plan to most recent pages in the 2000s. And so as we

add services that were not thought of 50 years dgo, so

we add new additional state plan pages.

a. And are the pages in the state plan that you're

referring to which bear different dates, are those

different pages generally organized by the service

provider?

A. Yeah, so they're, they're like, the state plan

has pages, like the 4I9 pages are more your service

pages, then there are a different section for financial

pages, and then t,here are some other sections when

they're really talking about some of t,he eligibitity

pages. And then they'11 have different pages for like

your, for the most recent with the ACA, 1rour alternative

benefit plans and those pages. So it's aI1 there, it's

a very thick convoluted document, I'm noL going to

sugarcoat it.

O. And changes are periodically made to t.he

Medicaid pIan, correct?
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A. Yes.

O. What kinds of circumstances would l-ead to a

change in the Medicaid plan?

A. ff we were to add a service, if CMS would

mandate a service. So our most recent state plan

changes that we made, CMS has recently said states will

cover al1 forms of medication assisted treatmenL, they

directed us on where in t.he stat.e plan they wanted that,

and so we had to submit a new state plan amendment to

assure compliance with uat services.

O. And you just. start.ed describing this, buL can

you walk me through the process for how changes are made

to the Medicaid plan?

A. Okay. So we'll- just stick with t.hat since I

started wit.h it.. So f or that particular example we got

a St.ate Health Officer letter that said you must cover/

you know, Lhese services and they must be spell-ed out in

your state plan, then we drafted t.he state plan. We

typically, you don't have to do this, buL we have a

fairly positive relationship with our federal partner,

so what we do is we'lI share the draft. with them before

the formal submission so we can kind of get off the

record kind of feedback from them if, you know, if

somet.hing is in the wrong place or, you know, oy if it's

a preprint and they want us to use a specific format,
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something Iike that.

And then after that back and forth and then, You

know, they seem to like what we've got and we're assured

t.hat it's ready t.o go, then werl-l- have what we call like

a medical fund advisory council. Typically those

typically have met once a quarter before the pandemic.

Once t.he pandemic happened everything kind of went crazy

and we weren't meeting with that group. But. typically

during normal- times when there's not a pandemic t.hat

group would review the state plan, w€ would have to put

the state plan up for public commenL, and then after

that it routes over Lo the secretary and then for his

sign-off, governorrs sign-off and submission.

O. Thank you. So do al-I changes to the Medicaid

plan require CMS approval?

A. Yes, yes. In order to get the federal- match,

because theyrre not going to give you federal match for

servj-ces if they haven't approved.

O. And who would you describe as having the

authorit.y to negotiate t,hese changes to the sLate plan

with cMS?

A. That would be my office.

O. Okay. And does that include you as well

individually?

A. Yes, yes.
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A. Yes.

0. Does this appear to be an attached copy of the

202L model purchase of service provider agreement

between BMS and Aetna?

A. Yes.

O. Pl-ease scroll now down to Page 65 of the

document, thaL's Page 73 of the pdf, Page 65 based on

the document's internal numbering.

A. f rm on 65 int.ernal number.

O. And you should see a Bates number in the fower

right-hand corner that, reads DHHRBMS00I-193. Do you see

that ?

A. I do.

O. Towards t.he bottom of the page is a heading t.hat.

reads, "L.4, noncovered services, " do you see t.hat?

A. Yes.

O. Right. below that it says, "MCO's are not

permit.t,ed to provide Medicaid excluded services that

include, but are not limited to, the following.'r Do you

see that?

A. Yes.

O. And if you scroll to the next page. Let me know

if you see a Bates stamp DHHRBMS001194, do you see that?

A. Yes.

O. And do you see language on that page that says,
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"No. 6, sex transformat.ion procedures and hormone

therapy associated with sex Lransformat.ion proceduresr'?

A. YeS.

O. Does t,his indicate that BMS's contract, with

Aetna requires Aet.na to excl-ude gender affirming care?

A. It is excluded as far as a service that is

considered in your raLes.

O. Can you explain what that means?

A. So, for example, No. 1- says, "A11 nonmedically

necessary services. rr We know t,hat, MCO's someLimes

provide services that are not medically necessary, buL

it might. be an incentive. So they might give you a $20

gift card if you went t.o all of your well checks or you

had your baby do all of your well checks. That's noL,

that.'s not a medically necessary service, but we allow

the MCO' s to do t,hose value added services .

O. And so does that indicate that if Lhe MCO's

cover this care, gender affirming care, they will not

receive any reimbursement. from the Medicaid program?

A. It means t.hat. t.hat service was not in t.heir

raLes . So when we do the rat.es f or the MCO' s we have

our benefit.s and what we cover. This is a service we

don't cover. So when the actuaries look at all the

history and everything in their rates and t.hey come up

wit.h an adult member get,s a $400 a mont,h PMPM, t.hat
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surgery woul-d not be considered in that. raLe, buL once I

give that money over to the MCO and they have that $400

a month, Lhey have to cover all the benefits that are

required, but if they want to cover additional- benefit.s

that. we don't cover here, they wouldn't be penalized

other t.han it's not in t.heir current rate, they would

have to say they're going to do it based on their

management, of t.he program.

O. So in ot.her words, BMS will not cover what t.his

document refers to as sex Lransformation procedures,

correct ?

MS. CYRUS: Object to t.he question. But go

ahead.

A. CorrecL.

O. And if the MCO,s did want to cover that. care,

would havespecifical-ly gender affirming surgery,

to come up with their own money to do

correct ?

they

so, is that

A. Yes. It woul-d, it woul-d be within the rates

that we give Lhem, but. it would not constitute what,

what Lhe acLuaries use to bill their rate.

O. Let me make sure I'm understanding what you're

saying. So l-et me go back t.o first. principles. I think

I heard you say gender affirming surgery is a noncovered

service for BMS, correct?25
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A. CorrecL.

O. And so when BMS negotiates with the MCO's for

the amount of money Lhat. t.hey will receive from BMS Lo

cover al-l- of the required care, that cal-culat.ion does

not include any money to cover gender affirming

surgeries, correct?

A. Correct.

O. And if the MCOrs wanted to cover gender

affirming surgeries, they would need to come up with

their own money, correct.?

A. Yes, they would use t.heir own money. So can I

give like an example

O. Sure.

A. what this would be? So I'm going to use like

two examples. So we don't cover acupuncture, iL's noL a

benefit, in our state plan t,hat we cover, it would not be

in the rates. But let's say the MCO saw a benefit and

covered acupuncture, t.hat. if we cover acupuncture werre

not going to have to do as many back surgeries and in

the long run it's going to be a cost-saving to us, which

in the end a managed care company is going to look at

t.hat f inancial obligat.ion in their businesses, so

they're going to try to make as much money as t.hey can

with regards to st,iIl providing the services they have

to provide, but. also any cost savings that they have up
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Lo a certain point then they can use as profit. So if

they determine that by covering acupuncture, even though

it's not something that is in our raLe, will benefit us

and actually save us money, they can do that.

So for gender affirming care the assumption

would be, perhaps, I don't know, if they wanted to cover

the surgery and maybe this person wouldn't require as

much counseling lat,er, Lhen t.hey might decide to do

that. . I do not believe any of them have.

O. Correct. So to your knowledge none of the MCO's

are in fact. covering gender affirming surgery using

their own funds?

A. CorrecL.

O. Okay. Why does t.he exclusion that we reviewed

toget.her refer to hormone t.herapy when West Virginia

Medicaid provides access to that care?

A. I believe that that. was a hist.orical- thing that

was in there at one time. Our MCO ' s did cover t.he

pharmacy benefit, they have not covered our pharmacy

benefit for a number of years now, and so I just believe

it's something in the, it's a very long contract that

just wasnrt caught. when we were renewing the conLracLs

and had them signed off year after year.

O. That's helpful. What I'd like to do is really

quickly see if we can establish that there are similar
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the document has the Bates stamp DHHRBMS020685. Do you

see that. ?

A

O

A

O

Yes.

And do you recognize this document?

YeS.

Does it appear to be a table showing the mont.hly

of Medicaid members for 2022?

Yes.

And does this appear Lo be formatted in a

table to the one that. we just reviewed?

Yes.

number

0

s imi Iar

A

A

O. And

2022 there

members ?

does this table indicate that in March of

were a total number of 628 ,825 Medicaid

A. Yes.

O. And based on the numbers that. you just. reviewed,

your best estimate of the current number of Medicaid

participants is stil1 615,000 approximately, is that

correcL ?

A. It looks like I was a little off, it's 628.

O. So 628. And f recognize we're still in the

month of March, Irm not sure if there's much fl-uctuation

within a month or not, buL is the number in t.his chart.

for March of 2022, to your knowledge does that remain

accurate for the approximate number of total Medicaid25
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O. Topic 1-1 reads, "ADy governmental interest that

you contend supports the exclusion and their factual

bases. r' Did I read that correctly?

A. You did.

O. Are you prepared to testify about this topic?

A. I am.

O. And with respect. to Topic 11 specifically, whaL

did you do to prepare to testify today?

A. Made sure we didn't have any directive from CMS

directing us to cover t.he service.

O. And when you did that review did you find

anything from CMS directing BMS not to cover gender

affirming surgery?

A. I didn't find anything telling us that it was a

mandaLory service.

O. And did you find anything telling BMS to exclude

the care?

A. No.

O. My understanding from your counsel is that. you

would be addressing Topic 11- as it relates to CMS, while

your colleague Becky Manning will address the request as

it relates to the budget. Is t.hat. your understanding as

weI l- ?

A. That I'm going to address it as it relates to

CMS, yeah, sure, y€s.
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O. And you also have been designated to give

testimony as the organizational representative for the

discovery request, on the same topic. So I want to Lurn

to that next, and for the sake of efficiency I'11 ask

you questions about t.hese relat,ed topics at the same

time. Is that agreeable?

A. Yes.

O. AIl right. Give us a moment to Ioad t.he nexL

exhibit and I will tell you when it's available.

(Exhibit 15 marked for identification. )

O. All right. Go ahead and click on the exhibit

fol-der and you should see what has been marked as

Pl-aintiff 's Exhibit 15. Let me know once you've had a

chance to open and review the document.

A. Is this in a pdf? The computer is like asking

me what to open it in, or is it Word?

MS. CYRUS: Yeah, I got the same message.

rs it Adobe?

MS. BORELLI: You know what, I'rl having the

same issue myself. Given that werve been going not.

quite an hour, why don't we go ahead and take a break

and we'l-l reso]ve the exhibit. issue on our end and then

we can come back and ta]k about it further, how does

that sound?

MS. CYRUS: Sure. By the way, so while I
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said that, r did

it's plaintiffs'

interrogatories,

did open it, just

MS.

click on Adobe and it.

to first, set

Page 136

did open it, if

of

Exhibit 15, it

response

if that's

FYI.

BORELLI:

what it. is,

Okay.

BY MS.

o.

thing?

A

some reason, I

Mine opened down here on

can't get my mouse down

. CYRUS: That's weird.

my laptop for

there. HoId on.

BORELL]:

Commissioner Beane t are you able to do the same

Okay.

MS

A. Why did it not open up there.

O. It downloaded direct.ly on my laptop as well.

I'm not sure what about the file format caused it to do

that, but are you able to view it as a downl-oaded file

on your laptop?

A. Let me see if it will let me. Hold on. I can't

geL the mouse to go over here to the laptop screen, why

canrt I do that.

O. A11 right.

MS. BORELLI: How about this, let's go off

the record and go ahead and take that break.

(A break was taken at L2z2Z p.m.)

(Exhibit 15 marked for identification. )

BY MS. BORELL]:25
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O. So just. before a break we were having a

technical issue with the document that was introduced as

Plaintif f rs Exhibit l-5. We think we have resolved t.he

issue by uploading a duplicate of the same document,

which shoul-d now be in your exhibits folder as

Plaint.if f 's 16. So the record wiII ref l-ect that the

documents are the same and that. exhibit appears twice as

15 and L6 because of this technical issue.

Commissioner Beane, are you now able to open up

what's marked as Plaintiff's Exhibit 16?

A. I have opened it.

O. Please take a moment to review the document and

l-et. me know when you are done.

A. Irve looked at it.

O. Have you seen this document before?

A. I have.

O. Did you review it in connection with your

test.imony as BMS's organizational representative today?

A. J_ d.Ld.

O. Yourve been designated to test,ify about the

response to interrogatory No. 2. Please turn to Page 2

of the document. In approximately the middle of the

page you'Il see text. that reads, rtNo. 2, describe in

detail t.he factual basis for each governmental interest

t.hat defendant.s contend supports the exclusion.rr Did I
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read that correctly?

A. You did.

O. And Lhe response reads, 'rThese defendanLs state

that. they provide coverage that is mandated for coverage

by the Centers of Medicare and Medicaid Services (CMS) .

These defendants are constrained by budgetary/cost

considerations. " Did I read that correctly?

A. You did.

O. And are you prepared to testify about this

interrogatory as the organizational representative for

BMS ?

A. I am.

a. Wit.h respect to interrogatory 2 specif icaIly,

what did you do to prepare to testify today?

A. f went. back and made sure we didn't have a SHO

lett.er, a State Health Officer letter, mandating us to

cover t.he service and, and reviewed our budget, to make

sure that, we}I, to make sure that f was aware of when

we were going int.o our budget, def icient.

O. So referring to the response to interrogalory 2

that I read a moment d9o, is that an accurate

descript.ion of the governmenLal interest in the

exclus ion?

A. Irm sorry, what?

O. Were you having trouble hearing me or is it t.hat
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you would

A. Can you say the question again, I was having

trouble hearing you.

a. No problem. I'Il- repeat. Referring again to

the response to interrogatory 2 t.hat I read a moment

d9o, is that. an accurate description of the governmenLal

interesL in the exclusion?

A. Yes, we have no mandate from CMS to provide Lhe

coverage.

O. And does t.hat response to int.errogaLory 2

constitute a complete description of all of the

governmental- interest being cl-aimed in the exclusion, it.

does, correct?

A. Correct.

O. What is the factua] basis for the staLement in

response to interrogatory 2 that defendants, "Provide

coverage that is mandated for coverage by the Centers

for Medicare and Medicaid Services'r? Let me repeaL,

what is the fact.ual basis for that assertion?

A. So Medicaid has mandated coverages that CMS

assured that we have state plans for and that we are

covering those services. And so if there's a service

that t.hey are mandat.ing alI 50 states and territories to

cover that not aII 50 st,at.es and territories are

covering, they will send out what's called the State
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Health Officer letter and it will direct us to add t.hat.

coverage.

O. I t.hink you said a moment ago that you looked to

see if there was a SHO leLLer, I assume that's t.he

abbreviation S-H-O, correct?

A. Correct..

O. And that abbreviation refers to State Hea1th

Officer let.ter?

A. Correct,.

O. And a SHO letter is a let.ter that's sent by CMS,

is that. correct?

A. Correct.

O. And you said a SHO letter might be sent if

Lherers a mandated service that a st.at,e Medicaid program

is noL covering, correct?

A. Correct. So the most recent example that we

have of t.hat, which is fairly recent because sometimes

you can go quite a while without having it, is the

medication assisted treatment services. Every state is

mandated to cover al-l- forms of MAT services, and so if

your state was not previously covering all- t.hose

services, you had to do a state plan. Or if you were

covering these services but they were not outlined

correctly in your state plan, you had to revise your

state plan to assure CMS that you were covering t.hose
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services wit.hout any kind of restrictions that. would not

allow individual-s to receive those MAT services.

O. And did you just use the abbreviat.ion MAT?

A. Yeah, that's medication assisted treatment

services, it's services for persons who are with

subsLance use disorder.

O. Understood. So you said in connection with

preparing to testify as the organizational

representative today you looked t.o see if CMS had sent a

SHO letter to BMS about gender affirming surgery, is

that correct?

A. Correct.

O. And did you find any such letter?

A. I did not.

O. Are there any other facts that. you're aware of

t.hat support the governmental interest, which is again,

t.o quote, rrDefendants state that they provide coverage

that's mandated for coverage by CMS, " are there any

other facts that support that governmental interest?

A. I cannol find any directive from CMS telling me

I have to cover t.his service. If there was, we would

have to cover t.he service or lose billions of dollars,

and we woul-d not be able to put. that at risk.

O. Understood. And are there any other facts that

you're aware of that are related to t.hat interest?
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A. Not that Irm aware of .

a. So I think you tesLified earlier t.hat counseling

is covered for LreaLment of gender dysphoria through the

Medicaid program, is that right?

A. Correct.

O. Do you have knowledge of why counseling is

covered for gender dysphoria?

A. We do not have a restriction on the diagnosis

code of why you might seek counseling, it might be for

siLuational- depression, it might, be for schizophrenia,

it could be for gender dysphoria, it could be for a

variety of

O. And

counsel ing

counsel ing

to do that?

reasons

who made the decision to allow

even if the only diagnosis code

is gender dysphoria, was it BMS

coverage for

for the

that decided

A. BMS has decided not. to edit based on diagnosis

for counseling, meaning if your doctor, your Lherapist

thinks you need some counsel-ing because of whatever

reason, w€ don'L have an edit that says you can only get

counseling for t.hese five diagnoses. You can receive

counseling initially for any diagnosis.

What will come into play is if you're going to

counsel-ing and you've been going for a few months and

Lhere's no progress and you want to continue to go to25
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another exhibit. . So we'l-l- go ahead and get that marked

and I wiII teII you when it's available.

(Exhibit 2L marked for identification. )

O. And just to set the stage for this, so frm

essenLially returning now to Topic l-8 in the plaintiffs'

30(b) (6) deposition noLice. This is the topic we

reviewed earlier today which rel-ates to certain

discovery requests. So I'l-I now be asking you abouL

some additional- discovery requests pursuant to that

Topic 18.

A11 right. Go ahead

folder and you should be able

Exhibil 2I. Let. me know when

and click

to open

yourve

on the exhibit

Plaintiffrs

had a chance to

review that documenL.

A. frve reviewed it, Irve seen it.

O. Yourve seen this document before?

A. Yes.

O. Did you review it in connection with your

testimony as BMS's organizational representative today?

A. Yes.

O. You've been designated to testify about. the

response to request for admission 7 pursuant t.o Topic 18

in the 30(b) (6) notice of deposition. Please turn Lo

Page 2 so we can review it t.ogether.

A. Okay.25
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O. Towards the

that reads, I'No. 7,

covers care that is

that correctly?

A. Correct.

Page 1-69

bottom of the page you'11 see text

admit that the Medicaid plan onlY

medicall-y necessary." Did f read

O. And Lhe response reads, rrResponse. Admitted,

however, these defendants deny any suggestion t.hat

Medicaid covers aII care as medically necessary.rr Did I

read that. correctly?

A. You are correct,.

O. Are you prepared to Lestify about this request?

A. Yes.

O. With respect to your request for admission

specifically, what did you do to prepare to test.ify

today?

A. I'm familiar with what services we cover and do

not cover.

a. To make sure that I understand this response,

can you confirm that in order for care to be covered by

Medicaid it must. be medically necessary?

A. Yes, we cover medical-Iy necessary services.

O. In other words, if coverage is covered by

Medicaid, the care has been deemed medically necessary/

correct ?

A. Correct.25
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Iook at the Medicaid budget and see that it's a

$4.5 billion budget., and even if every individual- that

werve identified in the suit requested the surgery, how

much would that really cost in such a large budget. But.

even this session we had a bill to cover blood pressure

cuffs for individuals with uncontrolled blood pressure.

And so we have, so when bills go through our legislature

you have to do a fiscal- note. And so our state share of

that coverage was going to be right around $500,000 and

it fell due to the f iscal note, the legislature didn't

wanL to increase the Medicaid budget at all. So we have

to be very aware of where our budget is at all- times and

knowing that. our deficit is coming, w€ are not spending

any ext.ra dollars if at all possible.

MS. BORELLT: I just want t.o object to Lhis

line of questioning because in the communications sent

to plaintiffsr counsel it was communicated to us that a

different. witness would be addressing the budgetary

interest.s that have been invoked by defendants in

support. of the exclusion, so I would object to this

entire Iine of quest.ioning.

MS. CYRUS: Sure. And f'm asking her this

as a fact witness since you designated it for purposes

of both and I think it completes her testimony, but the

objection is noted.
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O. You said the legislature rejected an opportunit.y

to provide blood pressure cuffs t.his session that would

have cost around $500,000?

A. It was a little over 500,000, f can't remember

the exacL number, Lou Ann, but it was 500 and change,

maybe 520, something like that..

O. Okay. And what is the status of Medicaid's

budget, 1rou made reference to it earlier?

A. We currently have actually sorry, it's IaLe

in the day. We currently have a surplus, but we are

predicting t.hat. we will be in the red in two years from

now

O. Okay. And what does that mean that you will be

in the red in two years?

A. We will- have a budget. deficit.

O. Would that indicate t.hat BMS woul-d have to cut

existing services?

MS. BORELLI: Object to form.

A. We would either have to cut existing services or

receive additional appropriations from the legislature

to conLinue services of this.

O. Based on t.he existing budget, would Medicaid

have to add funds to cover transgender surgeries?

MS. BORELLf: Object, to form.

A. We would have to add dollars in order to cover25
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Page 180

it ongoing. We have a surplus t.his year, but for it to

be ongoing services, because services don'L end, they're

not one-t.ime services, we would have to add dollars.

O. Okay. And does Medicaid have funds to add those

dollars ongoing?

MS. BORELLI: Object to form.

A. We do not have the extra funds for that right

now/ no.

O. Okay. Now let me ask you this, if CMS were to

mandate the coverage of the transgender surgeries, do

you know whether CMS would then provide some federal

dol-l-ars to assist with t.hose surgeries?

MS. BORELLI: Object to form.

A. They would provide the FMAP which we,ve

discussed which is like the 3 to 1 match, you know,

because it would be a mandated service and it's a

partnership, so typically, you know, werl_l- come up with

a quarter, they'll give us t.he 75.

O. So if CMS mandated coverage for the transgender

surgery, iL's your understanding that CMS would provide

75 percenl of the cost of thal and the state wouLd only

pay a quart,er of that?

MS.

Correct,

All right

BORELLI: Object. to form.

and that's based on our FMAP

Thank you. That's all the questions

A

O25
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REPORTER I S CERT]FICATE

STATE OF MINNESOTA

ss.
COUNTY OF WASHINGTON

I hereby certify t.hat I reported
of Commissioner Cynthia Beane on the
2022, and that the witness was by me

t.ell- t.he whole truth;

Page 184

the Zoom deposition
29th day of March
first duly sworn to

That the testimony was transcribed by me and is a
true record of the testimony of t.he witness;

That the cost of the original has been charged to
the party who noticed t.he deposition, and that all
parties who ordered copies have been charged at the same
rate for such copies;

That. I am not a relative or employee or attorney or
counsel of any of the parties, or a relative or employee
of such attorney or counsel;

That I am not financially interested in the action
and have no contract with the parties, atLorneys, or
persons with an interest in the action that affects or
has a substantial tendency t.o affect my impartialit.y;

That the right to read and sign t.he deposition by
t.he witness was reserved.

WITNESS MY HAND AND SEAL THIS 29:u}:l day of March
2022

Krotl4 ({

Kel1ey E. Zil-1es, RPR

Notary Publ-ic, Washington County, Minnesota
My commission expires 1-31-202525
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Page l" B 6

DAFOSITION REVJEW

CNRIIFICATTON OT WITNESS

ASSIGNMENT REFERENCE NO: 5095149

CASE NAME: Fain, Chrietopher Et A1 ' v- Crouch, Wi-lliarn Bl A1--

DATE oF DEPOSITION: 3/29/2022
WITNESS' NAME: Commissloner Cynthi-a Beane

fn accordance with lhe Rules of Civil
Procedure, I have read the entire transeript of
my testlmony or it has been read to me.

I have made no changes to the testimony
as Lran.icribed by the cou rte::

0s-

I

2

3

4

5

6

7

o

9 Date c issioner Cynthia Beane

Sworn t'o and subscrl-bed before me, a

Notary Public in and for the State and County'
the referenced wi.tness did personally appear

and acknowledge that:

They have read the transcript;
They signed the foregoing Sworn

Statem6nt; and

l'heir execution of thls Statement is of
their free act and deed-

I have affixed my name and officiaL seal
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No v
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E ation Date
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OFFICIALSEAL

NOTARY PUBLIC
STA]E OF WEST VIRGINIA
Kimbedy Micholl€ O'Brian

WV DHHR Bumru tfi Medic.tl Sorvicos
350 c0pltor sr, Bm 26r, chill€.bn, w 25301

My Csnmldrlofl Explr.! July ?8, 2020
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Case 3:20-cv-00740 Document 252-3 Flled O5l3tl22 Page t2O of 240 PagelD #: 3613

INTHE UNITED ST'ATES DISTRICT COURT
F'OR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTELL; ANd BRIAN MCNEMAR,
lndividually ancl on behalf of all others

similarly situated,

Plaintiffs, Civil Aclion No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

v

WILLIAM CROUCH, in his official capacity as

Cabinet Secretaty of the West Virginia
Department of Health and Human Resources;

CYNTHIA BEANE, in her offrcial capacity as

Comrnissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DNPARTMENT OF HEALTH,A.ND HT]MAN
RtrSOURCES, BUREAU FOR MEDICAL
StrRVICES; TtrD CIIEATHAM' in his official
Capacity as Director of the West Virginia Public
Employees Insutance Agency; and THE
HEALTH PLAN OF WEST VIRGINIA, INC.

DaF.ENDANTS' EIGHTH SUPPLEMI{]NTAL RESPONSE TO PI,AINTIIiF,S IIIRST SET

or RIQUESTS FOR PRODUCTION TO DEFENDANTS WILLIAM CROUCH'
CYNTHIA BBANE, AND WDST VIRGINIA DEPARTMENT OF TIEALTII ANI)

TIUMAN R.ESOURCES, BUREAU FOR MEDICAL SERVICES

DOCUMtrNT REQUESTS

Documents sulficierit to show the total annual number of West Virginia Medicaid

participants.

SIiPPI,.EMENTAL RESPONSE: See Managed Care and Fee lbr Service Monthly

Ilnrollmcnt Report 2{l2l,attached as Exhibit126,(Bates No. DHHRI}MS020684), and

Exhibit

JA1207
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Case 3:20-cv-AA74O Document 252-3 Filed OSl31,l22 Page I2L ot 240 PagelD #:36L4

Managcd Care and Fec for Service Monthty Enrollment 2022 (through March),

attached as Dxhibif 127, (Batcs No. DHHR-8MS020685)'

?, If Defcndants contend that the Exclusion of Gender-Confirming Care is supported by any

govemmental interest not encompassed in the Requests above, all Doouments supporting that

contention.

SUPPLtrMENTALRDSPONSE: See budget-related documents attached as Exhibits 128

to l1!, Bates Nos. DHHRBMS020686 - DHHRBMS021559. Exhibit 171 is an updated

version of the six year projection previously produced as Exhibit E5.

WILLIAM CROUCH,
CYNTHIA BEANE, and
WEST VIRGINIA DEPARTMENT OF
HIALTIT AND IIUMAN RESOURCES,
BUREAU FOR MEDICAL SERVICES,

By counsel

b/Knubslly-M,-DirldJ
Lou Ann S, Cyrus, Esquire (WVSB #6558)

Roberta F. Green, Esquire (WVSB #6598)

Caleb B. David, Esquire (WVSB #12732)
Kirnberly M. Bandy, Esquire (WVSB #10081)

SuuunN McCusrrv Sltcnn PLLC
P.O, Box 3953
Charleston, WV 25339
(304) 34s-1a00; (30a) 343-1 826 (fhx)
lcv nrsrrllsh r rrtr r r rt larv.cttttr

relsqr(drl-l]uul]]l.allsr r
ctl n v uL(ddtuuailuly. cg.Il
k ba n r:l y (i)sh u ma n l etw. gg.n't,

2
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Case 3:20-cv-00740 Document 252-3 Filed 0513L122 Page I22 o1240 PagelD #: 3615

Case 3:20-cv-00740 Document 220 triled O3122122 Page 3- of 3 PagelD #: L4AI

IN THE UNITED STATtrS DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTELL; and BRIAN MCNDMAR'
Individually and on behalf of all otbers

similarly situated,

Plaintiffs' Civil Action No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

Vi

WILLIAM CROI^JCH, in his officialcapacity as

Cabinet Secretary of the West Virginia
Department Of Health and Human Resources;

CYNTHIA BEANE, in her official capaciry as

Comrnissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OT'HEALTH AND HI]MAN
RESOURCES, BUR-EAU FOR MEDICAL
SERVICES; TtrD CHEATHAM, in his official
Cnpacity as Director of the West Virginia Public

Employees lnsurance Agency; and THE
HEALTH PLAN OF WEST VIRCINIA, INC.

Det'endants.

CTiRTIIII C'A'TE OF SERVICE

Now.come Defenclants William Crouch, Cynthia Beane and West Virginia Department of

Health ancl Human Resources, by counsel, and do hereby certi4/ that on rhe22n't day of Mzu'ch,

2022, atrue and exact copy of DDFENDANTS' EIGHTH SUPPLEMENT'AL RDSPONSE T()

PLAINTItrF'$ FIRST SET OF R-EQUESTS IIOR PRODUCTION TO DNFNNDANTS

WILLIAM CROUCH, CYNTTITA BEANE, AND WESI'VIRGINIA DEPARTMENT OF

HEALTH AND HUMAN RISOURCES, BUREAU FOR MADICAL SDRVICES was served

on counsei via clectronic lrleans as lbllows:

JA1209

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 154 of 477



Case 3:20-cv-00740 Document 252-3 Filed 0513L122 Page 123 ot 240 PagelD #: 3616

Case 3;20-cv-O0740 Document 220 Filed O3t22122 Page 2 of 3 PagelD #: I4A2

Walt Auvil (WVSB#190)
Co tt n s e I tb t P Ini nt ifJs
The Ernploytrteut l-aw Cetrter, ILLC
1208 Markel Stleet
Pnlkersbut'g, WV 261 0 t-4323
(304) 485-30s8
(304) 485-6344 (l'nx)

!rlvjic}lhecl!ulsyt]]q$klsqc$sL.gell

Anna P. Prakash, Visiting Attorney
Nicolc J, Schladt, Visiting Attorney
C o u ns e I J o r P lainliJJ't
Nichols Kaster, PLLP
IDS Ccnter, 80 South Sth Street

Suile 4(r00

Minneapolis, MN 55402
(612) 256-3200
(612) 338-4878 (fhx)

itDril.l$!$.!-r.(atkl.erru
r rscl r I rr rl t ?,ilnk tt. ctltrt

Sasha Bucliert, Visiting AltorneY
Counselfor Plainlfifs
Lambcla Legal Delense and Edttcation Fund,

Inc,
1776K Streef, N,w., 8il'Floor
Washirtgton, nC 20006-2304
(202) 804-624s
(202) 42.9-9s74 (f'ax)

ub rLc hg l t,.{4 l iur-r [cl dsga].ltr g

A vatara Sniith-Carriugton, Visiti ng Attolney
Cotuse|for Plainti/$r
Lambcla Legal Defense and Educatiorr Fund,

Inc.
3500 Oak Lawn Aveuue, Strite 500

Dallas Texas 752 1 9 -6722
(214) 21 9-8s85
(2t4) 2te-aa55 (fhx)
l s r t r i t.lt-r;1t r r i r t g.tlit* d litlrt-t)l.lit.L-cgtf I ., I L g

Nora Huppert, Visiting AttorncY
C o u n s t; l fo r P I n i n t ifJir

.l-,ambcla Legal Defense and Educatiort Funcl,

Jnc.
4221 Wilshire Boulevard, Suite 280

Los Angeles, CA 9001 0

(213) 382-7600
(213) 351-60s0
rrhupFett@ larhtr(lal c gll. org

Clarl, S, Charles, Visiting Attorney
C o un s e I.fo r P la in t itfs
l,anrbcla l,ega[ Defensc and lJducation liund,
Inc.
730 Peachtree Street NE, Suite 640
Atlanta, GA 30308
(470) 22s-s341
(404) 897-1884 (fhx)

r clra!:l$$0dh$cls.l!ie! l -o-I 
g

l'ara L, Borelli, Visiting Attortrey
C o u ns e I fo r P I c inl if.fs
Larnbda Lcgal Def'ense and Education Fund,

Irtc.
l5ll West Ponce De Lcon Avcnue, Suite 105

Decatur, CA 30030
t bru'e I I ifAlant btiIrL:Ba l, ogi

Perry W. Oxley (WVSRtlT2l L\

David E, Rich (WVSB#9141)
Eric D, Salycrs (WVSB#13042)
Clrristopher I(. Weed (WVSll# I 3868)

Oxley Rich Samrnons, I'LI,C
Co unsel.for Jnsun Htugltl
51 7 gth Stleet, P,O. tsox 1704

I-luntingtotr, WV 2571 8- I 704

1304) s22-l 138

(304) 522-e.528 (llax)

pos lc__t,4r4tlx 1,.11'litrv r.r'r,,c.ott I

rl t.i c, h'3r:,-t slt: liltl: ll :tt,.u:: lt
e-strlv.s.ru@)"q;lc:ylaww:.-ctt-f l
s\!$sdl#r] $!lxLrltY-\'l!.ll!l]:!
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case 3;20-cv-00740 Document 220 Filed a3122122 Page 3 of 3 PagelD #: 1"403

/sit(irIhodLlYLSs$lY
fou enn 3, Cyr.ts, Esquire (WVSB #6558)

Roberla F, Green, Esquire (WVSB #6598)

Caleb B, David, Esquire (WVSB #12732)

Kimberly M. Bandy, Esquire (WVSB #10081)

Counselfor Wtptam Ciacn) Cynthia Beani, and ll/esl Vtrglnin Depatlmenl of Health md

Human Resources, Bureaufor Medlcsl Servlces

SuupleN McCusrei' St tcpn PLLC
P.O, Box 3953
Charleston, WV 25339
(304) 345-1400; (30a) 3a3'1826 (fax)

lgylu!i({!sl t t tlt t ttt t lttlr';cottt

lgrcgq(0shuun nn lu vy.cei!!

slnvrdfdsblnxu!$ueur
k hlldy{ig$rt !.! ll-$ d-{-!!&seJr 1
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IN THB UNITED STATES DISTRICT COURT
F'OR THB SOUTHtrRN DISTRICT OF WEST VIRGINIA

HT]NTINGTON DIVISION

CHRISTOI'IIEII FAIN; ZACHARY
MARTBLL;BRIAN MCNEMAR' SHAWN
ANDBRSON a/k/a SHAUNTAE ANDERSON;
and LEANNE JAMES, individually and on
behalf of all others sirnilarly situated,

Plaintiffs, Civil Action No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

v.

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department of Health and Human Resources;
CYNTHIA BEANE, in her official capacity as

Commissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU FOR MEDTCAL
SERVICES; JASON HAUGHT' in his official
Capacity as Director of the West Virginia Public
Employees Insurance Agency; and THE
HEALTH PLAN OF WEST VIRGINIA,INC.

Defendants.

DEFBNDANTS WILLIAM CROUCH, CYNTHIA BEANE, AND WEST WRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES, BUITBAU FOR MEDICAL

SERVICES' THIRD SUPPLEMENTAL RESPONSES TO PLAINTIF'FS' SECOND
$rr 0{ r}t}o-uqfirfnf} r**piicni)N ori pqpJM:{].Nr, ANp.r'r"t|N(is

DOCUMENT REQUBSTS

27 [sic]. To the extent not already produced, Documents sufficient to indicate the number

of claims submitted annually involving the diagnosis and/or treatment of gender dysphoria, the

number of such claims that were denied, and whether the denials were based in whole or in part

on the Exclusion.

I
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SUPPLEMENTAL RESPONSE :

Please see the spreadsheet attachcd that is Exhibit 95, Bates No. DHHRBMS016178,

containing claims for Diagnoses codes: F64.0, F64.2, F64.8 and F64.9. Plcase note thatr for

all ttMCO" claims as reflected in column t'Artt an entry of "denied" in column "Xt' simply

means that such claim was presented to thc MCO, and BMS does not have information about

the outcome of that claim, and it would need to be obtained from the particular MCO. BMS

only has outcomes for claims that are "fee for service," as indicated as ttFFS" in column "A."

WILLIAM CROUCH,
CYNTHIA BEANE, And
WEST VIRGINIA DEPARTMENT OF'
HEALTH AND HUMAN RESOURCES,
BUREAU FOR MEDICAL SERVTCnS,

By counsel

ls/ Los. Ana)f*L.jzrtq , 

-

Lou Ann S. Cyrus, Esquire (WVSB #6558)
Roberta F. Green, Esquire (WVSB #6598)

Caleb B. David, Esquire (WVSB #12132)
Kimberly M, Bandy, Esquire (WVSB #10081)
Ssuvrnu McCusrev SltcEn PLLC
P.O. Box 3953
Charleston, WV 25339
(304) 34s-1a00; (30a) 343-t826 (fax)

2
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IN TIIE UNITED STATES DISTRICT COURT
FOR THB SOUTHBRN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTELL; and BRIAN MCNEMAR,
Individually and on behalf of all others

similarly situated,

Plaintiffsl, Civil Action No. 3:20-cv-00740
Hon. Robcrt C. Chambers, Judgc

v.

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Departrnent Of l-Iealth and Human Resources;
CYNTHIA BEAND, in her official capacity as

Commissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OF'HEALTII AND HUMAN
RtrSOURCES, BUREAU I'OR MEDICAL
SBRVICBS; JASON IIAUGIIT, inhis oflicial
Capacity as Director of the West Vilginia Public
Employees Insurance Agency; and THE
HEALTH PLAN OF WEST VIRGINIA,INC,

Defendants.

qE-RJItrr cArE ()q $ERYr cE

Now comc Defendants William Crouch, Cynthia Beane and West Virginia Department of

Health and Human Resources, by counsel, and do hereby certif, that on the 3rd day of February,

2022, a true and exact copy of DEFENDANTS WILLIAM CROUCH, CYNTHIA BEANE,

AND WBST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN RESOURCBS,

BURBAU FOR MEDICAL SERVICES' THIR"D SUPPLEMENTAL RISPONSES TO

PLAINTIFFS' SECOND SET OF RtrQUESTS FOR PRODUCTION OF DOCUMENTS

AND THINGS was seryed on counsel via electronic means as follows:

J
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Case 3:20-cv-00740 Document 192 Filed O2lO3l22 Page 2 of 3 PagelD #: 1293

Walt Auvil (WVSB#190)
Counselfor Plainlffi
The Employment Law Center, PLLC
1208 Market Street
Parkersburg, WV 26101 -4323
(304) 485-3058
(304) 485-634a (fax)
q##i ff4i*e$rlldSyltleullily-q"ei]terrqp m

Ama P, Prakash, Visiting Attorney
Nicole J. Schladt, Visiting Attorney
Counsel{or Plninlffi
Nichols Kaster, PLLP
IDS Center, 80 South 8tJ' Street
Suite 4600
Minneapolis, MN 55402
(6t2) 2s6-3200
(612) 338-4878 (fax)
unrrrlushrfrnka;son:
rSlt6ttffi.kr,"n t

Sasha Buchert, Visiting Attomey
Counseltor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
1776K Street, N.W., 8rltFloor
Washington, DC 20006-2304
(202) 804-6245
(202) 429-9s74 (fax)

,ShqUiLe.I:::::::::::f €]hgb_dgle${tlrgU

Avatara Smith-Carjngton, Visiting Attotney
Counselfor Plainlffi
Lambda Legal Defense and Education Fund,
Inc.
3500 Oak Lawn Avenue, Suite 500

Dallas 'lexas 7 5219-6722
(2t4) 219-Bs8s
(214)219-4455 (fax)

r$Lli1l-r$$rh$urr @ laiskls lsstil, $g

Nora Huppet, Visiting Attorney
Counsel for Plaintiffs
Larnbda Legal Defense and Education F'und,
Inc.
4221 Wilshire Boulevatd, Suite 280
Los Angeles, CA 90010
(2t3) 382-7600
(2 r 3) 351-60s0

nburp-cril&h$"t-Mdqgd,srs

Carl. S, Charles, Visiting Attomey
Counsel/or Plainlffi
Lambda Legal Defense and Education Fund,
Inc.
I West Court Square, Suite 105
Decalur, GA 30030
(404) 897-1880
(404) 506-9320 (t'ax)
ee had es@.| nmd.sl Egal. org

Tara L. Borelli, Visiting Attorncy
Counsellor Plaintills
Larnbda Legal Defense and Education Fund,
Inc.
1 West Court Square, Suite 105

Decalur, GA 30030

ttur rs llj (lil arrr.bd_al-r:Ud.rlr s

Perry W, Oxlcy (WVSB#7211)
David E. Rich (WVSB#9141)
Eric D, Salyers (WVSB#13042)
Ctuistopher K. Weed (WVSB#13868)
Oxley Rich Sarnmons, PLLC
Counsel lor Jtson Haughl
517 gt| Sheet, P.O. Box 1704
Huntington, WV 2571 B-1704
(304) s22-1138
(304) s22-9528 (fax)

4
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Case 3:20-cv-00740 Documenl 1-92 Filed O2lO3l22 Page 3 of 3 PagelD #: 1294

Stuart A, McMillan (WVSB#6352)
Counsel for The Health Plan of ll/est
Virghin,Inc,
BOWLES zuCE LLP
600 Quarrier Street
Charleston, WV 25301
(304) 347-l I 10
(304) 347-1746 (fax)
suqrtttunn@hs$ls$lrssffi.

Aaron C. Boone (WVSB#9479)
Counselfor The Heallh Plnn otllesl
Virginia,Inc,
BOWLES RICE I,LP
Fifth Floor, United Square
501 Avery Strcet, P,O, Box 49
Parkersburg,WV 26102
(304) 420-5501
(304) 420-s587 (fax)
gbe$a&@bsu!#Sggi*oul

Lou Ann S. Cyrus, Esquire
Roberta F. Green, Esquire (WVSB #6598)
Caleb B, David, Esquire (WVSB #12732)
Kimberly M. Bandy, Esquire (WVSB #10081)
Counseltor |lilliam Crouch, Cynthia Beane, rnd
Wesl Virginia Departmenl of Health and Human
Reso urces, B ureau tor Medical Servlces
SHuM,qn McCusrrv Slrcen PLLC
P,O. Box 3953
Charleston, WV 25339
(304) 3 4s -t 400; (3 04) 3 43 -t 826 (fax)

I

:

5
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IN THtr UNITBD STATES DISTRICT COURT
FOR THE SOUTHNRN DISTRICT OF'WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN,
SHAWN ANDDRSON,
a/k/a Shauntae Anderson,
individually and on behalf of all others
similarly situated,

Plaintiffs, Civil Action No. 3:20-cv-007 40
Hon. Robert C. Chambers, Judge

Ya

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department Of Health and I{uman Resources;
CYNTHIA BEANE, in her official capacity as

Commissioner for the West Vir:ginia Bureau for
Medical Services; and WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU FOR MEDTCAL
SERVICES,

Defendants.

DEFENDANTS' SECOND SUPPLEMENTAL RESPONSE TO PLAINTIFF'S
FIRST SDT OF'INTF]RROGATORIES TO DEFENDANTS WILLIAM CROUCH,
CYNTHIA BEANE, AND WEST VIRGINIA DEPARTMENT OF HEALTH AND

I [iM&]:{ KS${'I.}RC &$+, IIIJ ITSAU,I..QR MEDICAI SERVI cE S

INTERROGATORIES

1, Identiff all persons with involveruent in, or knowledge of, the creation, review, and

maintenance of the Exclusion of coverage for Gender-Confirming Care in the Health Plans

offered though West Virginia's Medicaid Proglam,

SUPPLEMENTAL RESPONSE: Without waiving prior objections, and in addifion

to the individuals previously disclo.sed, these defendants state as follows:

JA1219
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Cynthia Beane, Commissioner for the Bureau for Medical Services;

Sarah Young, Deputy Commissioner for Policy Coordination and Operations; and

Brian Thompson, Director of Pharmacy Services

WILLTAM CROUCH,
CYNTHIA BEANE, and
WEST VIRGINIA DEPARTMENT OF
HEALTH AND }IUMAN RESOURCDS,
BUREAU TOR MEDICAL SERVICES,

By counsel

lsdKiderty-hd,.&gsdu,
Lou Ann S. Cyrus, Esq. (WVSB #6558)
Roberta F. Green, Esq. (WVSB #6598)
Caleb B. David, Esq. (WVSD #12732)
Kimberly M. Bandy, Esq, (WVSB #10081)
Snuvan McCusrnv SltcEn PLLC
P,O. Box 3953
Charleston, UfV 25339
(304) 34s- 1 400; (304) 343 -1826 (fax)
eu.nlrtf.r."rh g$,t+

Isssrf&lunudsssge
qdsvid@SlrqrFaplaqn cgm
li tlintiytr.t$tlirnffi lrrw.crml

1
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Case 3:20-cv-00740 Document 226 Filed 03125122 Page 1 of 3 PagelD #: t42L

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGIMA

HUNTINGTON DIVISION

CHRISTOPHER F'AIN,
SHAWN ANDERSON,
a/k/a Shauntae Andersont
individually and on behalf of all others

similarly situated,

Plaintifrs, Civil Action No. 3:20-cv-00740
IIon. Robert C. Chambers, Judge

Vr

WILLIAM CROUCH' in his offioial capacity as

Cabinet Secretary of the West Virginia
Department Of Health and Human Resowces;
CYNTHIA BEANE, in her oflicial capacity as

Commissioner for the West Virginia Bureau for
Medical Services; and WEST VIRGINIA
DEPARTMENT OF HEALTH AND IIUMAN
RESOURCES, BURDAU FOR MEDICAL
SERYICNS,

Defendants.

CERqFIq-ATE Or sERvIC4

Now come Defendants William Crouch, Cynthia Beane and West Virginia Department of

Health and Human Resources, by counsel, and do hereby certi$ that on the 25th day of March,

2022, a true and exact copy of Defendmts' Second Supplemental Response To Ploinlilf's Flrsl

Set Of Inlerrogalories To Defendants William Crouch, Cynlhia Beane, And llesl Virginin

Deparlment Of Health And Human Resources, Buresu For Medical Services was served on

counsel via electronic means as followst

JA1221
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Case 3:20-cv-00740 Document 226 Filed 03125122 Page 2 of 3 PagelD #: t422

Walt Auvil (WVSB#190)
Counselfor Plaintifrs
The Employment Law Center, PLLC
1208 Market Street
Parkersburg, WY 261 0l -4323
(304) 485-3058
(304) 485-63 44 (fax)
{ul.ti j#,th*$tutr}lstrn$Nla}r.senle}ipsJr,I

Anna P. Prakash, Visiting AttorneY
Nicole J. Schladt, Visiting Attorney
Counselfor Plaintffi
Nichols Kaster, PLLP
iDS Center,80 South 8th Stteet
suite 4600
Minneapolis, MN 55402
(612) zs6-3200
(612) 338-4878 (fax)

Sp$&lSh6&hrll!s$r
*@s ss&

Sasha Buchert, Visiting Attorney
Counsellor Plaintiffs
Lambda Legal Defense and Education Fund,
Inc.
l'176K Street, N.W., 8'h Floor
Washington, DC 20006-2304
(202) 804-6245
(202) 429-9574 (fax)

@

Avatara Srnith-Canin gtori, V i siting Attontey
Counselfor Plaintffi
Lar:rbda Legal Defense and Education Fund,
Inc,
3500 Oak Lawn Avenue" Suite 500
Dallas T exas V 521 9 -67 22
(2 r 4) 2r 9-8s85
(214)2te-4455 (fax)
gsnui$wnh g{psffils,r&bd *l$slrlaiu

Nora Huppert, Visiting Attomey
65 E, Wacker Pl, Suite 2000
Chlcago, IL 60601
Counselfor Plaintiffs
(312) 663-4413
(3t2) 663-4307

$l$t

Carl, S. Charles, Visiting Attorney
Counselfor Plninlffi
Larnbda Legal Defense and Education Fund,
I,nc.

730 Peachtree Stleet NE, Suite 640
Atlanta, GA 30308
(470)225-s34t
(404)897-1884 (fax)
gSt:ioi:lsrripkin$f $lpg&l"pr'*

TaraL. Borelli, Visiting Attorney
Counselfor Pldntffi
Lambda Legal Defense and Education Fund,
lnc,
158 West Porrcc De L,eon Avenue, Suite 105

Decalur, GA 30030

t hri rcl I i {.ruhl nr lxln I cs$JJ{c
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Case 3:20-cv-00740 Document 226 Filed O3125122 Page 3 of 3 PagelD #: L423

/.qACisr&pqlg$l ilsndv;
Lou Ann S. Cy.nrs, Esquire (WVSB #6558)
Roberta F. Green, Esquire (WVSB #5598)
Caleb B, David, Esquire (WVSB#12732)
Kimberly M. Bandy, Esquire (WVSB #10081)
Counselfor William Crouch, Clnlhta Beane,
and West Yirginia Department of lfeailh and
Humtn Resowces, Bweaufor Medical Serv'ices

SHunaeN MCCUSTBV SLICBR PLLC
P,O. Box 3953
Charleston, IVV 25339
(304) 345-1400 343-1826 (fax)
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTBLL; and BRIAN MCNEMAR,
Individually and on behalf of all others

similarly situated,

Plaintiffs, Civil Action No. 3:20-cv-007 40

Hon. Robert C. Chambers, Judge

v.

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department of Health and Human Resources;

CYNTHIA BEANE, in her official capacity as

Commissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCtrS, BURE.AU FOR MEDICAL
SERVICES; TED CHE,A.THAM, in his official
Capacity as Director of the West Virginia Public
Employees Insurance Agency; and THE
HEALTH PLAN OF WEST VIRGINIA,INC.

DBFENDANTS FIFTH SUPPLEMENTAL RBSPONSE TO PLAINTIFF'S FIRST SET
or R-BQUESTS rOR PRODUCTION TO DEFENDANTS WILLIAM CROUCH,
CYNTHIA BEANE, AND WEST VIRGINIA DBPARTMENT OF HEALTH ANT)

HUMAN RESOURCES, tsUREAU FOR MEDICAL SERVICES

DOCUMENT REQUESTS

2. All documents relating to Plaintiff s communications, injuries, requests for coverage,

requests for prior authorization, tequests for reimbursement and/or complaints regarcling

coverage for Gender-Confirming Care through the West Virginia Medicaid Program. 'fhis

Request includes but is not limited to:

JA1224
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a, All communications to and from Plaintiff relating to coverage for Gender-

Confirming Care;

b. All Documents and communications regarding Plaintiff s requests for Gender-

Confirming Care, including but not limited to comrnunications among

Defendants, and/or the employees, entities, agents, representatives, contractors,

vendors, and/or consultants of Defendants and/or West Vilginia Depatlment of

Health and Human Resources, Bureau of Medical Services;

c, All Documents and cornmunications relating to consideration or processing by

third-party administratorsn contractors, and/or vendors of requests for Gender-

Confirming Care bY Plaintiff.

SUPPLNMDNTAL RE$PONSE'

Please see documents obtained from Unicare regarding plaintiff, Christopher Fain which

include an Excel Spreadsheet, marked as Exhibit 93, Bates No. DHHRBMS016080r and

documents marked as Exhibit 94, Bates No. DHHRBMS016081 -016177, Please note, two

Excel Spreadsheets were provided by Unicare that contained PHI for other participants

which could not be redacted, and therefore, it is not being provided. The spreadsheets are

titled, "West Virginia Member Claims-0l10112016 through Current, Diagnosis F640

through F649 in any position" identified as ulV212l_Gender Dysphoria claims," and '(West

Virginia Member Claims-0l10112016 through Current, Diagnosis F640 through F649 in

any positiontt identifie d as"102721_Gender Dysphoria claim lines." This information can

be obtained by Plaintiffs directly from Unicare.

3. Taking necessary steps to comply with applicable privacy laws and making all necessary

t

2
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redactions to protect any personal health information. Documents in electronic, delimited, and

importable format (e.g., excel spreadsheet) sufficient to show number of individuals who have

requested coverage for Gender-Confirming Care, the number of claims each individual has made

for Gender-Confirming Care, whether those claims were approved or denied, the factual reasons

for each decision, and whether any denials were based in whole or in part on the Exclusion,

S UPPLE$ENTAt RESPC,TNSE;.

Please see the Excel spreadsheet marked Exhibit 95, Bates No. DHHRBMS016178,

containing claims for Diagnoses codes: F64.0, F64.2, F64.8 and F64.9. Please note that, for

all '(MCOtt claims as reflected in column otArt' an entry of "denied" in column "Xtt simply

means that such claim was presented to the MCO, and BMS does not have information about

the outcome of that claim, and it would need to be obtained from the particular MCO, BMS

only has outcomes for claims that are t'fce for setricertt as indicated as .'FFS" in column ttA.t'

7. If Defendants contend that the Exclusion of Gender-Confirming Care is supported by any

govemmental interest not encompassed in the Requests above, all Documents supporting that

contention.

SUPPLEMENTAL RESPONSE: Please see information and communications from CMS

regarding mandatory coverage, which does not include gender-confirming care, marked as

Exhibit 96, Bates No. DHHRBMS016179 - 016223.

WILLTAM CROUCH,
CYNTHIA BEANE, and
WEST VIRGINIA DEPARTMENT OF
HEALTH AND HUMAN RESOURCES,
BUREAU FOR MEDICAL SERVICES,

By counsel

J
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,fF{#_".@-,,fin aS.,,€#f.#,9.. ,,,,,,,, , ,, ,,,,,,,,,,,-,,,,,u,,,.*,ol,,,,

LoiiAmi S. Cyrus, Esquiie (WVSB #6558)
Roberta F. Green, Esquire (WVSB #6598)
Caleb B. David, Esquire (WVSB #12732)
Kimberly M. Bandy, Esquire (WVSB #10081)
SHunaeN MCCUSKEY SIICPR PLLC
P.O. Box 3953
Charleston, WV 25339

04) 34s-l (304)343-1826 (fax)

t

4

,
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Case 3:20-cv-00740 Document 191 Filed 02103122 Page 1- of 4 PagelD #: l"2BB

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CI{RISTOPHER FAIN; ZACHARY
MARTELL; aNd BRIAN MCNEMAR,
Individually and on behalf of all others
similatly situated,

Plaintiffs, Civil Action No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

v.

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department Of Health and Human Resources;
CYNTHIA BEANE, in her official capacity as

Cornmissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OF HEALTII AND HUMAN
RESOURCES, BUREAU FOR MEDIC^A,L
SERVICBS; TED CHEATHAM, in his official
Capacity as Director of the West Virginia Public
Employees Insurance Agency; and THE
HEALTH PLAN OF WEST VIRGINTA, INC.

Defendants.

CS&U:::::::::::::::tElgStE*g[sIRY*ru

Now come Defendants William Crouch, Cynthia Beane and West Virginia Department of

Health and Human Resources, by counsel, and do hereby certify that on the 3rd day of February,

2022, a true and exact copy of DtrFENDANTS FIFTH SUPPLEMENTAL RESPONSE TO

PLAINTIFF'S FIRST SET OF RBQUESTS FOR PRODUCTION TO DEFENDANTS

WILLIAM CROUCH, CYNTHIA BEANE, AND WEST VIRGINIA DBPARTMENT OF

HEALTH AND HUMAN RtrSOURCES, BUREAU ['OR MEDICAL SERVICES was served

on counsel via electronic means as follows:

I
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DEPARTMENT OF HEALTH & I-IUMAN SERVICES
Centers for Medicare & Vledicaid Scrvices
7500 Seculity Boulevard. Mail Stop 32-26-72
Baltimore, Maryland 21244-1850 s

crNrrnsFon dtDtc nE & fimtc,\lu srNlcIS
CENrfR TON MEDICAID & CHIP SERVICES

sHo # 19-003

Re: Changes to Modified Adjusted Gross
Income (MAGI)-based fncome
Methodologies

August 22,2019

Dear State Health Official:

The purpose of this letter is to provide guidance to explain several legislative changes to the
modified adjusted gross income (MAGI)-based methodologies used for determining Medicaid
and CHIP eligibility. These changes stem from the following pieces of legislation: the Tax Cuts

and Jobs Act (Pub. L. No, 175-9l, "TCJA"), enacted on December 22,2077; the Bipartisan
Budget Act of 2018 (Pub. L. No. 115-123, "BBA of 2018"), enacted on February 9,2018; and
the Helping Ensure Access for Little Ones, Toddlers, and Hopeful Youth by Keeping Insurance
Delivery Stable Aot (Pub. L. No. I 15-120, "HEALTHY KIDS Act"), enacted on January 22,
2018. This guidance provides states with information on how to implement these legislative
requirements, consistent with titles XIX and XXI of the Social Security Act ("Act"), for
individuals whose financial eligibility is determined using MAGI-based methodologies.

Background

Section 1902(e)(l ) of the Act requires that state Medicaid agencies generally use "modified
adjusted gross income" and "household income," as defined at section 368(dX2) of the Internal
Revenue Code of 1986 (the iRC) to determinc Medicaid eligibility. Section 2107(e)(1)(H) of the

Act requires that MAGt and household income also be used to determine eligibility for the

Children's Health Insurance Program (CHIP). For purposes of Medicaid and CHIP eligibility,
we refer to these definitions collectively as "MAGI-based methodologies." MAGI-based
methodologies for Medicaid and CHIP are implemented in the regulations at 42 CFR 435.603
and 457,3 I 5, respectively. I

In general, the calculation of MAGl-based income includes all taxable earned and unearned
income minus certain expenses such as student loan interest or IRA contributions that are

deductible in determining an individual's adjusted gross income (AGi) for federal income tax
purposes, Three items must be added to adjusted gross income to determine an individual's
MAGI (i.e., modified AGI): non-taxable foreign earned incoure, tax-frec interest, and non-
taxable Social Security benefits. There are a few discrete ways in which MAGI-based

I Certain individuals are exempt fronr application of MAGl-based financial methodologies. Generally, these include
individuals whose eligibility is being determined on the Lrasis of being age (r5 ol older, living with a disability or
blindness or needing long-term services and supports; and jndividuals lor whorn the state does not apply an incotne
test. A nore detailed description of individuals lbr whour MAGI-based methodologies do not apply can be found in
regulations at 42 CFR 435.603(j).
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methodologies used for Medicaid and CHIP differ fiom the definition of MAGI and household
income in the IRC, For example, MAGl-based methodologies for treatment of imegular income
received as a lump sum is different than the treatment of lump sum income under section 368 of
the IRC. These differences are set forth in regulations at 42 CFR 435.603(e).

Identifying the members of an individual's household is important to determine the individual's
total household income and family size. Under 42 CFR 435.603(0, for individuals intending to

file a tax return as well as the individuals they claim as tax dependents, the MAGI-based
household generally consists of the tax filer and his or her tax dependents. For individuals who
are not tax filers or tax dependents, "non-filer" rules set forth in 42 CFR 435.603(0(3) are used
to determine the MAGI-based household. Under the non-filer rules, an individual's household
generally consists of the family members, if living with the individual: the individual; the

individual's spouse, if married;the individual's children (including step children); and, if the

individual is a child, his/her parent(s) and sibling(s). The non-filer rules also are used for
children and tax dependents in certain living situations, as described in 42 CFR 435.603(0(2Xi)-
(iii).

Once the composition of an individual's household has been established, additional rules are

applied to determine whose income is counted in household income. Generally, the income of a
tax dependent in a household is not counted unless it is expected that the dependent will be
required to file a federal tax return - i.e., the income of the dependent is at or above the tax-filing
thresholds for tax dependents under the IRC. Under regulations at 42 CFR 435.603(dX2), the
income of children in non-filing households also generally is excluded from household income
unless a child's income meets the federal tax filing threshold.2

The TCJA, the BBA of 2018 and the HEALTHY KIDS Act each amended the Act as well as tax

rules under the IRC in several ways, which impact the MAGI-based methodologies for Medicaid
and CHIP. The following discussion explains the changes brought about by these new laws,

Changes to Tax Filing Thresholds

In 201'7 , a single tax dependent under age 65 and not blind met the federal tax filing threshold if
he or she had $6,350 or more of gross income or $1,050 or more of unearned income. Gross
income includes both earned and unearned income. This meant that, generally, for a child with
unearned income below S I ,050 and gross income below $6,350, none of the child's income
would be included in determining household income. In contrast, all of the income of a child
with uneamed income equal to or greater than $1,050 or total gross income equal to or greater

than $6,350 generally would be counted in household income.

2 Under MAGI-based nrethods, a child's income is always counted when the child is the only person in his/her
MAGI-based household (or is tiving with his/her sibling(s)), regardless of wbether or not the child's inconre exceeds

thefilingthreshold. Forexample,thechild'sincomeiscountedinthecaseofachildlivingwithhisorher
grandparent(s) and neither parent is living with theur nor claiming the clrild as a tax dependent. 42 CFR
43s.603(d)(r)
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The TCJA modified the tax filing threshold for rnost individuals. For taxyear 2018, single tax
dependents who are under age 65 and not blind must file a federal tax return if any of the
following apply for the tax year:3

l. Unearned income is more than $1,050;
2. Eamed income is more than $12,000;
3. Gross income is more than the larger of -

a. $1,050; or
b. Eamed income (up to Sl1,650) plus $350.

Further, the filing threshold is increased for tax dependents who are age 65 or older or who are

blind. For tax year 2018, single tax dependents who are age 65 or older and/or who are blind
must file a federal tax return if any of the following apply for the tax year:

1. Unearned income is more than $2,650 ($4,250 if 65 or older and blind);
2. Earned income is more than $13,600 ($15,200 if 65 or older and blind);
3. Gross income is more than the larger of -

a. $2,650 ($4,250 if 65 or older and blind); or
b. Eamed income (up to $11,650) plus $1,950 ($3,550 if 65 or older and blind).

Attachment A includes a table comparing lhe 2017 and 2018 tax filing thresholds. The IRS
updates the standard deduction and filing thresholds annually for inflation.

Impact on Household Composition

For years prior to 201 8, tax filers were allowed a deduction for each of their personal

exemptions, including their tax dependents. The TCJA reduced the personal exemption
deduction amount to $0 for tax years 2018 through2025, meaning that tax filers will no longer
claim a deduction for their tax dependents on their federal tax return. Although taxpayers will no
longer claim personal exemption deductions, they must still claim their dependents on their tax
retum by putting the name and Social Security Number of the dependent on the retum to be
eligible for certain tax benefits such as the dependent care credit and the premium tax credit for
the child's health insurance coverage. Clairning dependents also remains relevant for
determining household composition under the MAGl-basecl methodologies used by Medicaid
and CHIP. Thus, there is no change to the rules governing household composition under 42 CFR
435.603(0 for purposes of making MAGI-based eligibility determinations.a

Changes to Countable Income

In addition to the changes noted above, the BBA of 201 8 and TCJA made several changes to the
taxability of certain items, which similarly impact MAGI-based methodologies.

I See IRS Publication 501, Table 2. I$tps:/fwww.ir ,Sov/pub/inr.ptlj7p5fi-l .pci-[
4 See: lilip$:llwrl$'Ls.go,v/putr/its<lrop/n- I IJ-tl4.pdJl
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Countine of Oualified Lotterv and Gambline Winnings in MAGI-based Methods,

Under 42 CFR a35.603(e)(1) of the current regulations describing the MAGI-based
methodologies, non-recurring income received as a lump sum is generally counted (if it is
taxable) as income only in the month received; if not spent, the money converts to savings,
which is a re.source.5 Section 53 103 of the BBA of 201B supersedes this regulatory rule in the

case of "qualified lottery winnings" and "qualified lump sum income" (i.e., gambling) of
$80,000 or greater. Specifically, section 53 I 03, which added paragraph (K) to section
1902(e)(la) of the Act, requires that covered lottery and gambling winnings of $80,000 or
greater, which are received in a single payout, be counted not only in the month received, but
over a period of up to 120 months. The statute provides a formula for determining this period,

depending on the amount of the winnings. States must apply this formula to qualified lottery or
gambling winnings received beginning on or after January l, 2018.

Qualified Lottery Winnings. Under section 1902(e)(1a)(K)(v) of the Act, the term "qualified
lottery winnings" is defined as "winnings from a sweepstakes, lottery, or pool" described in
section 4402 of the IRC (which generally requires that these particular activities be conducted by
a state agency or under the authority of state law), or winnings from "a lottery operated by a
multistate or multijurisdictional lottery association." Multijurisdictional lotteries include those
that include multiple entities of government.

While lottery winners generally have a choice between receiving a single payment or an annuity
that pays out in installments over a period of time (often in annual payments over 20 or 30
years), the definition of "qualified lottery winnings" in section 1902(e)(1a)(K)(v) by its own
terms applies to the single payout option. Lottery winnings paid out in installments are not
required to be considered "qualified lottery winnings" under the statute, and we do not think that
interpreting the term to include such winnings would be consistent with the purpose of the

statute. In our analysis of the potential impact of the formula for qualified lottery winnings on an

annuity paid in installments, we found through many permutations of winnings that some
individuals could have winnings counted for a shorter time and others for a longer time under the
formula as compared to existing MAGi-based income counting. Due to the complexity of
various lotteries, payment amounts and scenarios, and in the absence of rulemaking to implement
this law, at this time we are not interpreting the definition of "qualified lottery winnings" beyond
the plain language of the statute. Therefore, lottery winnings paid out in installments would be
treated the same as other types of recuning income under 42 CFR 435.603(e).6

With respect to non-cash prizes, like a car or boat, the statute does not clearly specify whether
such prizes are considered "qualified lottery winnings" under section 1902(e)(l4XK)(v) of the

Act. As an example, the winner of a sweepstakes may be awarded a boat, which is appraised at a

value of $110,000. Unlike a cash prize, however, a non-cashprize like the boat will begin to
depreciate immediately. Depending on the length of time that elapses between receipt and sale

5 There is one exception to this rule in the case olbeneficiaries who receive lunrp sum incorne in a state that has

elected the option to r.rse projected annual household income for current beneficiaries under 42 CFR 435.603(hX2),
6 To address the fluctuations in monthly incorne of a lottery winner receiving annual annuity payments, under

MAGI-based rules at 42 CFR 435,603(hX3), states currently may elect an option to account for "reasonably
predictable future income" by plorating lottery payments over a l2-rnonth period to determine an average current
monthly incorne for Medicaid and CHIP,
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of the item, the fair market value could be considerably less than the original appraised value.
Therefore, we believe that non-cash prizes should continue to be counted as lump sum income in
the month in which they are received and not counted as "qualified lottery winnings".

Qualified Lump Sum Income . Section I 902(e)(1 a)(K)(vi) of the Act defines "qualified lump sum
income" as "income that is received as a lump sum from monetary winnings from gambling."
Under this statute, the Secretary has discretion to define "gambling," except that the activities
described in 18 U.S,C 1955(bX4) must be included in the definition. These activities include:
betting pools; wagers placed through bookmakers; slot machines; roulette wheels; dice tables;
lotteries; and bolita or numbers games, or the selling of chances therein. The Secretary will
consider other activities proposed by one or more states to be included in the definition of
gambling, Absent a determination by the Secretary that inclusion of other activities in the
definition of gambling is appropriate, states may not include any other activities. Because the
statute specifically defines qualified lump sum income as"monetary winnings from gambling"
(emphasis added), non-cash prizes are not counted as qualified lump sum income for the
purposes of section 1902(e)(1a)(K) of the Act

Formula for Counting Qualified lVinnings. For qualified winnings fi'om lotteries or gambling
activities occurring on or after January 1, 2018, states must count the winnings according to the
following formula:

Winnings less than $80,000 are counted in the month received;
r Winnings of $80,000 but less than $90,000 are counted as income over two months, with

an equal amount counted in each month; and

. For every additional $10,000 one month is added to the period over which total wimings
are divided, in equal installments, and counted as income.

The maximurn period of time over which winnings may be counted is 120 months, which would
apply for winnings of $ I ,260,000 and above. A table showing the amount of monthly income
attributed to increasing amounts of qualified winnings and the number of months over which ths
winnings is counted appears in Attachment B.

ITeatment of Winningsfor Other Household Members. Under section 53103(bX2) of the BBA
of 2018, the requirement to count qualified lottery and gambling winnings in household income
over multiple months applies only to the individuals receiving the winnings. The determination
of household income for other members of the individual's household are not affected. Thus, for
example, the total arnount of qualified lottery or gambling winnings of a spouse or parent
continues to count only in the month received in detennining the eligibility of the other spouse
and children.

Verification oJ'lottery and gambling winnings. Under regulations at 42 CFR 435.940 thror"rgh
435.952 and 457.3 80, states may accept self-attestation or require other verification of lottcry
and gambling winnings, If a state requires other verification, per regulations at 42 CFR
435.952(c), the agency must first access available electronic data sources (such as a state iottery
winner database, if available) and may accept self-attestation of lottery and garnbling winnings
before requesting documentation from the individual.
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Hardship exemption. Section 1902(e)Q$6xiii) of the Act requires that states establish an
"undue medical or financial hardship" exemption, through a procedure and based on a standard
established by the state, in accordance with guidance provided by the Secretary, for individuals
impacted by the new ffeatment of lottery and gambling winnings, Pending further guidance from
the Secretary, states should develop a procedure and establish a reasonable standard for this
hardship exemption.

State responsibilities to ineligible applicants and benefciaries. Applicants and beneficiaries
affected by the counting of lottery or gambling winnings maintain the ability to reqltest a
determination on a non-MAGI basis, as described at 42 CFR 435.9I l. Individuals determined
financially ineligible for Medicaid or CHIP due to lottery or gambling winnings also have the
right to purchase health coverage through a Qualified Health Plan (QHP) on the Exchange and, if
eligible, claim a premium tax credit (PTC) for such purchase. Section 1902(e)(la)@(iv) of the
Act addresses certain state responsibilities to such applicants and beneficiaries, related to notices
and technical assistance. The Act specifies that the state agency provide notice to affected
individuals of the date on which the lottery or gambling winnings no longer will be counted for
the purpose of Medicaid or CHIP eligibility. States also must notify affected individuals of the
hardship exemption. In addition, the Act requires states to "inform the individual of the
individual's opportunity to enroll in" a QHP on the Exchange, which states meet through
implementation of notices regulations at42 CFR 435.917,435.1200(e) and a57.340(e).

Section 1902(eXlaXK)(iv)(t) requires states to "provide technical assistance to the individual
seeking to enroll in" a QHP. Consistent with coordination regulations at 42 CFR a35.1200(e)
and 42 CFR 457.350(i), the state agency takes appropriate action to transfer the electronic
account of an individual financially ineligible for Medicaid or CHIP to the Exchange.T
Inasmuch as the existing account transfer procedures that states use under the coordination
regulations afford individuals needed assistance and provide the opportunity to enroll in
appropriate coverage, such existing procedure satisfy the requirement to provide technical
assistance.

MAGI Exg.lUsion of Parenfftdenter .Conrpens*ion

Section 3004 of the HEALTHY KIDS Act extended the outreach and enrollment grant program
for children who are eligible for, but not enrolled in, Medicaid or CHIP. Section 2113(fXlXE)
of the Act provides that national, state, local, or community-based public or nonprofit private
organizations that use parent mentors, are eligible to receive such grants. A "parent mentor,"
defined in section 2l l3(0(5) of the Act, is a parent or guardian of a Medicaid or CHlP-eligible
child who is "trained to assist families with children who have no health insurance coverage with
respect to improving the social determinants of the health of such children."

7 
Qualified lottery and gambling winnings are subject to federal income taxation in the year received. Becar.rse PTC

for subsidized purchase ofa QHP is based on taxable incorne during the tax year, ifthe anrount ofwinnings results
in individuals losing Medicaid or CHIP eligibility and their houschold inconre, including the lottery or gambling
winnings, exceeds the income limit for PTC (400 percent of the federal poverty level (FPL)), those individuals will
not qualify for a subsidized health plan for the year in which the winnings are received. However, bscause section
1902(e)(la)() of the Act applies only to MAGI-based methods for Medicaid and CI'llP, such winnings will not be
counted in subsequent years for purposes of eligibility for the PTC fbr purchase of coverage through the Excbange.
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In order to protect parcnt mentors from losing eligibility for Medicaid, section 3004 of the

HEALTHY KIDS Act amends section 1902(e)(1a) of the Act to exclude parent mentor
compensation from their MAGI-based household income. New paragraph (J) provides that
"[a]ny nominal amount received by an individual as compensation, including a stipend, for
participation as a parent mentor" in a grant-funded program under section 21l3 of the Act "shall
be disregarded for purposes of determining income eligibility of such individual for medical
assistance." The disregard of parent mentor income applies only in the case of parent mentors
working with a grantee organization under section 2113 of the Act.

Nominal amounts paid as a stipend to a parent mentor are excluded from income. For payments

received as wages or other compensation, states have discretion to detennine the threshold of a
"nominal amount." CMS will alert states if a grant is awarded under section 2113 of the Act in
which the grantee plans to use parent mentors. We will be available to work with those states

and grantees to establish a process for applicants and beneficiaries to identify parent mentor
income that is not counted in determining eligibility under section 1902(e)(la)(J) of the Act.

AiimonV"Ro*eiv,e4,

Prior to enactment of the TCJA, alimony as defined in IRC section 7l was considered taxable
income to the recipient. Section 11051 of the TCJA modified the alimony rules, Under the

TCJA, alimony payments under separation or divorce agreements finalized after December 31,

2018, or pre-existing agreements modified after December 3 l, 2018, are not included in the

income of the recipient. For individuals with alimony agreements finalized on or before
December 31, 2018, alimony continues to be included in the income of the recipient for the

duration of the agreement unless or until the agreement is modified. Treatment of alimony paid
is discussed below. The treatment of child support is unchanged: child support is not included
in the income of the recipient and thus not counted in MAGI-based income.

Discharged. Student Loan Debt

Student loan debt that is discharged, forgiven or cancelled is generally treated as taxable income
to the borrower, and therefore the amount of discharged debt is included in MAGI-based
income.s However, section 11031 of the TCJA amended section 108(0 of the IRC to provide

an exception for tax years 20lB through 2025 in cases ofdischarged debt on account ofthe
death or permanent and total disability of the student. Under the amendment, discharged
student loan debt is not included in income (and not counted in the MAGI-based income) of a
borrower if the debt is discharged on account of the death or the permanent and total disability
of the student. (The borrower and the student may or may not be the same person.) Student

loan debt discharged under the foregoing circumstances is not counted as income in
determining household income for other members of the borrower's household.

Changes to Deductions

I A notable exception is the Public Scrvice Loan Forgiveness prograrn and certain teacher loan/healthcare loan

forgiveness programs, which do not lead to taxable income (26 USC 108(fXl)).
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As noted above, certain deductions are allowed under the IRC in determining adjusted gross

income, upon which MAGI is based. The TCJA elirninated several of these deductions.

M.ovi:us Expeirses

Section 1 1049 of the TCJA, amending section 217 of the IRC, eliminated the deduction for
qualified moving expenses for tax years 2018 through 2025. Moving expenses, including
expenses incumed by the individual as well as reimbursements from an employer, should no

longer be deducted in calculating MACL This change does not apply to active duty members

of the military who are ordered to move or change duty station.

Alimony Paid

Under the TCJA, alimony payments under separation or divorce agreements finalized after
December 31, 2018, or pre-existing agreements modified after December 31, 2018, are not
deductible by the payer. For individuals with alimony agreements finalized on or before
December 3 l, 2018, alimony payments continue to be deductible. Child support payments

remain non-deductible.

IuitiQ{r and Fees Deduction

The payment of tuition and fees for qualified education expenses for postsecondary education
had been an allowable deduction. Amounts paid for these expenses for the taxpayer, spouse or
tax dependent typically could be deducted in computing adjusted gross income. Section 40203
of the BBA of 20lB amended section 222(e) of the IRC to eliminate this deduction, effective
January I , 20 I 8. Such tuition and fees paid are no longer deductible in calculating MAGI,
effective January l, 2018.

The tuition and fees deduction is separate and distinct from the exclusion of scholarships,
awards or fellowships used solely for educational purposes from MAGI for purposes of
Medicaid and CHiP eligibility. This exclusion, which also applies for determining MAGI
under the IRC, remains in effect rurder the Medicaid regulations at 42 CFR 435.603(e)(2) and

CHIP reguiations at 42 CFR 457.315.

State Requirement to Report Enrollment in MEC

Under Section 6055 of the IRC, states are required to provide Medicaid and CHIP beneficiaries
with IRS Form 1095-8, indicating that the beneficiary had minimum essential coverage CMEC)
for the tax year. States also must provide this information to the IRS. Under section 50004 of
the IRC, individuals not cnrolied in MEC and not exempt are subject to a "shared responsibility
payment." The TCJA reduced the shared responsibility payment to $0 beginning in tax ycar
2019. However, it did not eliminate the requirement for states to furnish Form 1095-8 or to
provide information about Medicaid and CHIP enrollment to IRS. Therefore, states must
continue to send Forms 1095-B for Medicaid and CHIP coverage for tax year 2019 and beyond.

If there is any change to these reporting requirements, CMS will communicate the changes to

states.
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Operational Considerations

In order to implement the changes to MAGI-based methods described in this letter, states may
need to make updates to eligibility policies and procedures and changes to eligibility systems
logic. In addition, states will need to be able to collect the relevant application information in
order to make accurate Medicaid and CHIP determinations. Capturing tire information may
involve changes to applications and other forms, additional instructions or help text, or new
application questions. In order to implement needed systems changes, and in accordance with
42 CFR 433,112(b)(14), states may request enhanced 90 percent federal financial participation
for eligibility technology investments funded through an approved Advanced Planning
Document. CMS remains available to provide technical assistance to states on implementation
of such changes to ensure that states are able to make the changes as soon as possible.

We hope this information will be helpful. Questions and comments about the changes to
MAGI-based methodologies discussed in this bulletin may be directed to Stephanie Kaminsky,
Director, Division of Medicaid Eligibility Policy, CMCS, at

SteQ,hqligKamri.{$ky"@,emSihh$rgpff. Requests for technical assistance on revisions to the state's
application and renewal processes needed to implement the changes to MAGI-based
methodologies may be directed to Jessica Stephens, Director, Division of Enrollment Policy and

Operati ons, CMC S, at lq,$$ics.$.ts$hpl$.@qgrp. hhs.. epy,

Sincerely,

Calder Lynch
Deputy Administrator and Director

Enclosures

National Association of Medicaid Directors

National Academy for State Health Policy

Nationai Governors Association

American Public Human Services Association

Association of State Territorial Health Officials

Council of State Governments

cc

National Conference of State Legislatures
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Academy Health
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Attachment A -
Tax Filing Thresholds

e See IRS Pr"rb [7, Chapter 3; and Pub 501.
r0 F'or individuals who are uuder age 65, not blind, not lread ofhousehold and no one else can claim individual as a

dependent. See lRS Pub 1?, Table 20-l (2017) and'I'able 2l-l (2018); and IRS Pub 501, Table 6.
rrTo be increased annually for inflation. Sce Internal RevenueBulletin 2018-10 (March 5,2018).
r2 For individuals under age 65 and not blind. Sce IRS Pub 501, Table 2.

2017 Tax Filine Thresholds , 2018 Tax Filins Thrcsholds
Personal Exemption Amount $4,0s0e $0

Standard Deduction for most
peoplelo

$6,350 (gross) - single $12,000 (gross) - single'r

Tax filing threshold for single
tax dependentl2

$1,050 uneamed; or
$6,350 earned; or
Gross income is more than
the larger of:

. $1,050;or

. Eamed income (up to
$6,000) plus $350

$1,050 uneamed; or
$12,000 earned; or
Gross income is more than the
larger of:

o $1,050;or
r Earned income (up to

$l1,650) plus $350

Tax dependents > 65 or blind $2,600 unearned; or
$7,900 earned; or
Gross income is more than
the larger of:

. $2,600; or

. Earned (up to $6,000)
plus $1,900

$2,650 unearned; or
$13,600 eamed;or
Gross income is more than the
larger of:

r $2,650; or
. Earned income (up to

$11,650) plus $1,950

Tax dependent > 65 and blind $4,150 uneamed; or
$9,450 earned; or
Gross income is more than
the larger of:

. $4,150; or
r Eamed (up to $6,000)

plus $3,450

$15,200 earned
$4,250 unearned income
Gross income is more than the
larger of:

. $4,250; or

. Earned income (up to
$11,650) plus $3,550
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Attachrnent B *
Lottery and Gambling Winnings:

Months over rvhich Income is Counted by Income Increment

From $ UpTo$

# Months
Counted for
Medicaid

1 79,999 I
80,000 89,999 2

90.000 99.999 1

100,000 r09,999 4

110,000 119,999 5

120.000 129.999 6

130.000 r39.999 7

140,000 149,999 8

150,000 159,999 9

160.000 169.999 10

170.000 179.99;9, ll
180,000 199,999 12

190,000 199.999 13

200,000 209,999 t4
210,000 2r9.999 l5
220,000 229,999 l6
230.000 239.999 17

240,000 249,999 18

250,000 259,999 19

260,000 269.999 20

270,000 219,999 21

280,000 289,999 22

290,000 299,999 z3

300,000 309.999 24

310,000 319,999 25

320,000 329,999 26

330.000 ??q qqq 27

340,000 349,999 28

350,000 359,999 29

360,000 369.999 30

370.000 319.999 31

380,000 389.999 32

390,000 ?qq qqq 33

400,000 409,999 34

410,000 419,999 35

From $ UpTo$

# Months
Counted for
Medicaid

420,000 429.999 36

430.000 439,999 JI

440.000 449.999 38

450,000 4s9,999 39

460,000 469,ggg 40
470,000 479,999 41

480,000 489.999 42

490,000 499.999 43

500.000 s09,999 44

510.000 519.999 45

520,000 s29,999 46

530,000 s39,999 47

540,000 54g,ggg 48

5s0,000 ss9.999 49

560,000 s69,999 50

570.000 579,999 51

580,000 589,999 52

590,000 s99.999 53

600,000 609,999 54

610.000 619.999 55

620,000 629,999 56

630,000 6?q qgq 57

640,000 649,999 58

650.000 659,999 59

660,000 669,999 60

670,000 679.999 6t
680,000 689.999 62

690,000 699,999 63

700,000 709,999 64

710,000 I19,999 65

720,000 729.999 66

730,000 7?q qaq 67

740.000 7 49,999 68

750.000 75q qqc) 69

760,000 169.999 70
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From $ Un- To $

# Months
Counted for
Medicaid

770,000 779,999 7l
780.000 789,999 72

790.000 799.999 73

800,000 809,999 74

B 10.000 B 19,999 75

820,000 829,999 76

830.000 839.999 77

840,000 849.999 78

850,000 859,999 79

860.000 869.999 80

870,000 879.999 8l
880,000 889.999 82

890,000 899,999 B3

900.000 909.999 84

910.000 9t9.99e B5

920,000 929,999 86

930.000 939.999 87

940.000 949.999 88

950,000 9s9,999 89

960,000 969,999 90

970^000 979.999 9l
980.000 gRg c)9c) 92

990,000 999 g9g 93

1.000"000 1.009,999 94

1.010.000 1.019.999 95

1.020.000 1.029.999 96

l,030,000 r.039.999 97

From $ UpTo$

# Months
Counted for
Medicaid

1.040.000 1.049.999 98

1,050,000 1.059,999 99

1.060.000 r.069.999 100

I "070"000 t.079.999 101

1,080.000 1.089.999 r02
1,090,000 1,099.999 103

1.100.000 I,l0g,g_gg t04
1.1 10.000 r.n9.999 105

1.120,000 1.129.999 106

I .130.000 1,139,999 t07
l.140.000 1.149.999 108

1,150.000 r.159.999 109

1,160,000 r,169.999 110

1,170,000 1"179,999 1t1

1.180,000 1.189.999 tt2
I,190,000 1.r99.999 113

1.200.000 1.209.999 114
1,210.000 r.219.999 115

t.220.000 1.229.999 116

1,230,000 1,239,999 117

1^240.000 1.249.999 118

1.2s0.000 r.2s9.999 119

1,260,000 or higher 120
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Attachment C -
Frequently Asked Questions:

Changes to Modified Adjusted Gross Income (MAGI)-based Income Methodologies

Lottery and Gamblinq Winnings

Can you provide some examples of how lottery and gambling winnings would
impact individual applicants and beneficiaries?

A1. Consider the following examples:

Sally is enrolled in Medicaid with MAGI-based household income of $ 1,200 per

month. She is single and has no dependents. On New Year's Eve 201B, Sally wins
S192,000 playing roulette. How do Sally's gambling winnings impact her MAGI-
based income and eligibility for Medicaid?

a. Using the chart in Attachment B, we see that Sally's winnings of $ 192,000
are counted in her MAGI-based income for 13 months, including the month
in which she receives the winnings. So they are counted in December 2018
tluough December 2019.

b. An equal amount of $14,769 is counted in each month ($192,000/13 months
: $14,769 per month).

c. Sally's MAGI-based monthly income for December 2018 through December
2019 is $15,969 ($14,769 gambling winnings + $1,200 other MAGI-based
income) assuming no changes to her other MAGI-based income.

d. Because Sally's income exceeds the state's MAGI-based income standard,
the agency would provide Sally with a notice alerting her that she is no
longer eligible for Medicaid and her coverage will be terminated following
the advance notice period, The notice will also tell Sally that beginning
January 1,2020, her gambling winnings will no longer be counted in her
MAGl-based income.

e. The Medicaid agency will transfer Sally's account to the Exchange, Because
she is losing eligibility for Medicaid, she qualifies for a special enrollment
period and the Exchange will determine if she is eligible for advanced
payments of the premium tax credit,

2. Joe is a single individual who has no dependents. He eams $700 per month and has

no other income or deductions. Joe wins a scratch-off ticket paying out $50,000 on

May 15, 2019. The following month, Joe applies for Medicaid. How do his lottery
winnings impact his MAGI-based income and eligibility for Medicaid?

a. Using the chart in Attachment B, we see that Joe 's lottery winnings are

counted in MAGI-based methods fol only one month. Because his winnings
are less than $80,000, they are counted only in the month received. So the
full amount of $50,000 is counted in May of 2019,

b. When Joe applies for Medicaid in Jrine, his MAGI-based income will be

$700 and that will be used to determine his financial eligibility for Medicaid,

Q1
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Q2. How do lottery and garnbling winnings received by parents impact their children's
eligibility for Medicaid?

L2. The changes to section 1902(e)(la) of the Act made by the Bipartisan Budget Act of
2018 (Pub. L. No. ll5-l23, "BBA of 2018") only impact the MAGI-based household
income of the individuals who themselves receive the lottery or gambling winnings.
Therefore, when determining Medicaid eligibility for a child who lives with a parent, the
parent's qualified lottery or gambling winnings would be treated the same as any other
lump sum income received and included in the child's MAGI-based income only in the

month received, as described at 42 CFR a35.603(e)(l). Consider the following
example.

Justine is a single parent who lives with her son, Oscar, who is age 7. Justine and Oscar
have monthlyMAGI-based income of $2,000 from Justine's job. On April14,2019,
Justine submits a Medicaid application for Oscar. The following week Justine wins the

state lottery and receives a lump sum payment of $755,000. How do Justine's lottery
winnings impact Oscar's MAGI-based income and eligibility for Medicaid?

For the month of April, Oscar's MAGI-based household income will be calculated as

$755,000 in lottery winnings, plus $2,000 in the other MAGI-based income, for a total
monthly income of $757,000 for a family of two. For the month of May, Oscar's
MAGI-based income will be $2,000. Justine's lottery winnings would count toward
Oscar's MAGI-based income only in the month of April. If Justine applies for
Medicaid, using the chart in Attachment B, her winnings of $755,000 would be counted
in her MAGI-based income for 69 months (or, 5 years and 9 months), beginning in the

month in which she receives the winnings. That is, Justine's winnings would be
counted in her MAGI-based income in April 2019 through December 2024. An equal
amount of $ 10,942 would be counted in each month ($755,000/69 months : $10,942 per
month),

Q3. Do winnings from any state courtt under the lottery and gambling winnings
methodology?

A3 Yes. Lottery and gambling winnings are treated the same regardless of the state in
which they were won. The methodology in section 1902(e)(14)(K) of the Act applies to
winnings an individual receives from any state.

Q4. How are multiple instances of gambling winnings counted under the lottery and
gambling winnings methodology?

A4. If a Medicaid or CHIP applicant or beneficiary wins monetary winnings from gambling
multiple times, the lottery and gambling winnings methodology is applied separately to
each instance of winning. Where the amount of months over which wimings are

counted overlap, those months are counted concurrently (each instance beginning and

ending as per the formula) and the countable income attributed to each month is added

together for each month.
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Are gambling losses subtracted from gambling winnings for the purposes of the
lottery and gambling winnings methodology?

No. Although there are circumstances in which gambling losses may be deducted from
income for the pulpose of federal income taxes, gambling losses are not deducted from
winnings for the purposes of the lottery and garnbling winnings methodology under
MAGI-based income methodologies for Medicaid and CHIP.

Q6. How should the "gap-filling" rule at 42 CFR 435.603(i) apply to individuals whose
income is counted under the lottery and gambling winnings methodology?

A6. The Medicaid "gap-filling" rule at 42 CFR 435.603(i), promulgated in March 2012,was
designed to prevent a potential gap in coverage for low-income individuals caused by
the slight differences in the MAGI methodologies used for purposes of premium tax
credit (PTC) eligibility and the MAGI-based methodologies used for purposes of
Medicaid and CHIP eligibility. Under the gap-filling rule, if an individual's MAGI-
based monthly household income fbr purposes of Medicaid eligibility is above the
applicable Medicaid income standard and the individual's MAGI-based annual
household income for purposes of PTC eligibility is under 100 percent of the FPL (and
ineligible for a PTC due to too little income) the state is required to apply the MAGI
methodologies generally used for purposes of PTC eligibility in determining the
individual's eligibility for Medicaid.

The different treatment of lottery and gambling winnings under the MAGI
methodologies for PTC eligibility versus the MACI-based methodologies used for
Medicaid and CHiP may result in a situation in which an individual's household income
for purposes of PTC eligibility in a given year will be under 100 percent FPL, but his or
her income applying MAGI-based methodologies (for purposes of Medicaid and CHIP
eligibility) will be over the Medicaid and CHIP eligibility thresholds. If applied in this
situation, the gap filling rule would result in approval of Medicaid or CHIP eligibility in
the year after receipt of the winnings. if applying the lottery and gambling methodology
would result in income over the Medicaid eligibility standard, applying the gap-filling
rule and determining such an individual eligible would not be consistent with the
intended resultunder the BBA of 2018. We believe that the new statutory provision
supersedes the regulatory policy in this situation. Thus, we have determined that states

shonld not apply the gap-filling rcgulation at 42 CFR 435.603(i) if doing so would result
in a determination contrary to the determination reached after applying the lottery and
gambling methodology added at section 1902(e)(la)(K) of the Act by the BBA.

Q7. Are states required to kcep a record of individuals found ineligible for a period of
time due to lottery or gambling winnings?

A7. Per regulations at42 CFR 431.17 and 435.914(a), states are required to maintain case
records on each applicant and beneficiary containing, among other things, facts essential
to supporting the agency's denialor termination of eligibility. States are expected to
follow their standard recordkeeping protocol when an indivjdual is denied or terminated

Qs.

A5.
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due to lottery or gambling winnings, including the period of time such records are

maintained. States are not required to establish a separate process specific to individuals
denied or teminated from coverage due to lottery or gambiing winnings.

When an individual prcviously denied or terminated from coverage subscqucntly
reapplies for coverage, states typically are able to identify the individual's previous
application or enrollment in the state's program. Some states may have ready access to
the record of the individual's prior winnings, and such states would be expected to take
this information into account in processing the individual's new application. Other states

may want to establish a process to maintain a record of the monthly amount of winnings
of former applicants and beneficiaries to be counted as income as well as the duration
fbr which that amount is counted.

Q',*llpr: Q*ps{lons,

Below we answer frequently asked questions which are not related to the lottery and gambling
winnings methodology discussed in this letter,

Q8. Now that alimony payments are treated differently under MAGI-based
methodologies depending on the date that the agreement was consummated or last
revised, how can states verify the date ofexecution ofseparation or divorce
agreements that include provision for alimony?

A8. Under the general verification regulations at 42 CFR 435.9a5@) artd,435.952(c), states

have the flexibility to accept attestation of the date of the finalization or modification of
a separation or divorce agreement or to require paper documentation, provided that
electronic verification is not available or is inconsistent with the individual's attestation.

Does the change to the trcatment of alimony affect or render obsolete the
mandatory eligibility group for extendcd Medicaid duc to increased collection of
spousal support (42 CFR 435.115)?

No. The discussion of including alimony in income relates only to MAGI-based
methods, and not to any particular MAGI-based eligibility group. In particular, the
group for extended Medicaid eligibility based on the increased collection of spousal
support remains in effect as described under 42 CFR 43 5. i I 5.

As noted in the SHO letter, if a separation or divorce agreement (or a modification to a

pre-existirig agreement) was finalized after December 31,2018, the alimony payments
under the agreement would not be counted in MAGI income and an increase would not
trigger the four-month extension of Medicaid eligibility. However, if a separation or
divorce agreement was finalized on or before December 31, 2018 (and is not modified
thereafter), the alimony payments under the agreement must be included in the income
of the recipient. In circumstances in which such alimony income meets the definition of
"spousal snpport" under title IV-D of the Act, and the recipient has an increased
collection of such support (e.g., through a scheduled increase, payment of anears, or

Qe

A9
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thlough new collection on an existing support obligation) through the IV-D agency, the
family may qualify for the four-month extension of Medicaid eligibility group under 42
cFR 435.1 15.

Spousal support that does not meet the IRS definition of alimony is not included in
income and therefore an increased collection of such support would not trigger the
extension under 42 CFR 435. I I 5. The five requirements for spousal support to be
alimony are:

1. Payment must be in cash;
2. Payment is received by (or on behalf of) a spouse under a divorce or separation

agreement;
3. The divorce or separation instrument does not designate such payment as a

payment not includable in gross income and not allowable as a deduction;
4. The payee spouse and the payer spouse are not members of the same household

at the time such payment is made; and
5. There is no liability to make any such payment (in cash or property) as a

substitute for such payments after the death of the payee spouse.
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DEPARTMENT OF I{EALTH & HUMAN SERVICES

Centers for Medicare & Medicaid
Scrvices 7500 Security Boulevard, Mail
Stop 52-26-12

Baltimore, Maryland21244-1 850

s
ctNrrRs lo8 titDtcirl & MrorcAtD snvlcts

CENTER TOR MEDICAID & CIIIF SERVICE$

sHo# 20-00s

RE: Mandatory Medicaid State
Plan Coverage of Medication-
,dssisted Treatment

December 30,2020

Dear State Health Official:

The Centers for Medicare & Medicaid Services (CMS) is issuing the following guidance about
section 1006(b) of the Substance Use-Disorder Prevention that Promotes Opioid Recovery and
Treatment (SUPPORT) for Patients and Communities Act (herein referred to as the

SUPPORT Act) (Pub. L, No. 115-271). To increase access to medication-assisted treatment
(MAT) for opioid use disorders (OUD), section 1006(b) of the SUPPORT Act requires states to
provide Medicaid coverage of certain drugs and biological products, and related counseling
services and behavioral therapy.l This State Health Official Letter (SHO Letter) also describes
available opportunities for increasing treatment options for substance use disorders (SUD)
generally. CMS encourages states to consider these opportunities when implementing the
mandatory MAT coverage under section 1006(b) of the SUPPORT Act. The new required
benefit is limited to the use of MAT for the treatment of OUD, and thus this SHO Letter is
generally focused on that topic, not on treatment services for other SUDs, including alcohol use

disorders.

Ssckqf+p#$
Section 1006(b) of the SUPPORT Act, signed into law on October 24,2018, amends section
1902(a)(10)(A) of the Social Security Act (the Act) to require state Medicaid plans to include
coverage of MAT for all eligible to enroll in the state plan or waiver of state plan. Section 2601
of the Continuing Appropriations Acl,202I and other Extensions Act, Pub. L. No, I l6-159,
amended the SUPPORT Act to specif,i that the rebate requirements in section 1927 shall apply to
any MAT drug or biological described under the mandatory benefit to the extent that the MAT
dnrg or biological is a covered outpatient dmg. (More information on section 2601 is in the
section below entitled, "MAT Drug Coverage and Section 1927 Manufacturer Rebates.")
Section 1006(b) also adds a new paragraph 1905(a)(29) to the Act to add the new required
benefit to the definition of "medical assistance" and to specif,i that the new required benefit will
be in effect for the period beginning October I,2020, and ending September 30,2025.

In addition, section 1006(b) adds section 1905(ee)(l) to the Act to define MAT, for purposes of
the new required coverage, as:

. . . all drugs approved under section 505 of the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 355), including methadone, and all biological products licensed under section

I SUPPORT for Patients and Communitie.s Act, Pub. L. No. I I 5-271 (201 lJ),

!rtgs.;//wwl;congr:e,rs,gov/t lSlplBwdirubl2?lIPLA,W-l l5pulll??l,SIl!.
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351 of the Public Health Service Acl (42 U.S,C. 262) to treat opioid use disorders; and[,]
. . . with respect to the provision of such drugs and biological products, counseling
selices and behavioral therapy.

CMS interprets section 1905(ee)(1) of the Act to require that states include as part of the new
mandatory benefit all forms of drugs and biologicals that the Food and Drug Administration
(FDA) has approved or licensed fol MAT to treat OUD. Currently, the FDA has approved the

following drugs used for MAT to treat OUD: methadone, buprenorphine, and naltrexone.2 Only
those formulations of drugs or biologicals that are approved or licensed by the FDA for MAT to
treat OUD must be covered under the new mandatory Medicaid benefit. There are currently no

FDA-licensed biological products to treat OUD.3

Medication-Assisted Treatment
While states are required to cover all drugs and biologicals approved or licensed by the FDA
used for MAT to treat OUD under the new mandatory benefit, various considerations affect
which medication should be provided to a particular patient.a

. [4eilqdB]ll: is a long-acting synthetic opioid flgshist:medication with a long history of use

in treatment of OUD in adults. Methadone is indicated for the detoxification treatment of
opioid addiction as well as maintenance treatment of opioid addiction in conjunction with
appropriate social and medical services.s

Methadone for treatment of OUD must be administered by an Opioid Treatment Program
(OTP). Currently, solid (non-dispersible) and dispersible tablets, as well as the liquid
concentrate, are labeled for use in such outpatient OUD therapy. These products cannot
be dispensed from a pharmacy for the purpose of treating OUD. OTPs must have a

culrent, valid certification from the Substance Abuse and Mental Health Services
Administlation (SAMHSA) and be accredited by an independent, SAMHSA-approved
accrediting body.6 Effective January 1,2020,the Medicare program began covering and
reimbursing OUD treatment selices furnished by an OTP.7

2 U.S. Food and Drug Adrninistration (FDA). Information about Medication-Assisted Treatment (MAT). FDA web
site. htiDs:l/w$&V.ii{ogey/druuVinlbnnalion-drug"ehi$#i,h'ibrrnutier}:{rboutiiniertiralr'{Jn-assibts{lftfeutnr{:nti$fit;
Substance Abuse and Mental l-lealth Services Administration (SAMHSA), Medication-Assisted Treatment.
SAMHSA website. lrtlps://wtrw.sanrhsa:gov/rnediciltiott-ossisted-trea-tnrent
r "lnformation about Medication-Assisted Treatment (MAT)," U.S. Food and Drug Administration, last modified
February l4,20l9,httns:i/www.li'la.govldrugs/in,fomrntion-drut"clnss/informntion-rbout-nredicatisn-assiststl-
treatnrent-lUA!.
4 SAMHSA. Office of the Surgeon Gcneral. Facing Addiction in Anrelica: The Sutgeon Genelal's Report on

Alcohol, DrLrgs, and Health. Washington (DC). U.S. Depafiment of Health and Human Services, 2016 Nov.
Chapter 4, Early Intervention, Treatment, and Management of Substance Use Disorders. Available from:

lUtf$tl:g$*:$chi "nlnr.
5FDA, Dolophine Ilighlights of Presclibing Infonnation.
https:I/lvlt-w.acccssrlnta. ttln. sov/{.lnrgsatidaiocs/labell20 I 8/{}06 I 34s0451bl,pdt
6 SAMIISA. Cerlifrcation of Opioid Treatment Programs. SAMIJSA website.

'httllsll/www.s*lrnhsa. govlflredictttiplt-lts*isted-trea'tmst i
? SUPPORT Act, Section 2005, Medicare Coverage of Certain Services Furnished by Opioid Treatnrcnt Programs.
See also CMCS Inlbrmational Bulletin, "Guidance to State Medicaid Agencies on Dually Eligible Beneficiaries
Receiving Medicare Opioid Treatment Seryices Effective January 1,2A20" (Dec. 17,2019),
hups:/Ayww.rnedicnid.gov/silg:ildefa"ult/fi le$/ltcdcral-Polic.y.g!idance/t)ownloaddcib I 2 I ? I 9.pdf
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,a Brr,pr:enplphj$"e.is a synthetic opioid medication that acts as a partial agonist, blocking and
pnlY tvgakly'e ar, g tlt$ of other
opioids for the treatment of OUD.8

Buprenorphine is cunently available in several dosage forms, including an oral
dissolvable film, sublingual tablet, and injection. It is available as a single ingredient or
in combination with naloxone, an antagonist (or blocker) of opioid receptors to prevent

atternpted misuse by injection, For more information on the FDA approved medications
for treatment of OUDs, see SAMHSA's Treatment Improvement Protocol 63 as well as

the FDA web site:
https://www.fda.gov/Drugs/DrugSafety/InformationbyDmgClass/ucm600092.htm.e

Long-acting buprenorphine injections are a route of administration that may help to
improve patient adherence, may reduce the risk of accidental expostrres, theft, or
deliberate misuse, and may reduce risks associated with office visits during the COVID-
19 pandemic.r0 Sublocade is a once-monthly injection designed to deliverbuprenorphine
at sustained levels of medication throughout the month.ll

a l$alt:exonc is a synthetic opioid it blocks opioids from binding to receptors
and is FDA-approved for the prevention of relapse to opioid dependence, following
opioid detoxification. Naltrexone is well-tolerated following detoxification. It has no
potential for abuse, and it is not addictive.12 Long-acting injectable naltrexone is FDA-
approved with recommended dosing once evely four weeksl3 for maintenance of
abstinence.ra Naltrexone can be prescribed by any clinician who is licensed in the state

to prescribe medications. I s' l6

8 FDA. Subutex I-Iighlights of Prescribing Information.
http$:llivww.itsce$.-rdaE,fd:q'ggY/d,i$g$stftlLdo.p,qllabgilz018102{}732.\01,8lb].pilt:
e SAMHSA, Treatment Improvement Protocol; Medications for Opioid Use Disorder, May 2020,

hnps:/store.sinrhsa,gov/producr/fiP;63-Medicntions-tor-Opioid-Use-Di.sorrler"l"ull-DocunrentlPEP?0-02:01406
r0 Volkow ND, Collision of the COVID-19 and Addiction llpidernics. Ann lntern Med, 2020; 173(1):61-62.
doi:10.7326/M20-1212
rrCrist,RichardCetal.PharmacogeneticsofOpioidUseDisorderTreatnrent. C.NSdrug,s.20l8; vol.32(4):305-
320. doi: 1 0. 1 007 / s40263 -018-05 I 3-9,
r2 National Institute on Drug Abuse, (2018, January l7), Principles of Drug Addiction Treatment: A Research-
Based Guide (ThiLd Edition). https:/ {ww,drugabuse.uov/publioltiofslpdrciplcs-drurr-qcldicliorr-treatnrent-r'egesrch:
,lirisetl-suide"lhird'$diiien/evidence-bascd'approBlrhcsf!g;*gg.rtl-dietipn.tr$ailrtepU.pb.tnrllaco{hei:atlies.
rr FDA. ReVia Highlights of Presclibing
I nformati on. littrg;{w,lvrv.ae, c$ssrlata.lta.
ra'l'anunr L, Solli KK,Latif ZE, Benth JS, Opheirn A, Sharma-Haase K, Klaici P, Kunoe N. Effectiveness of
injectable Extended-Release Naltrexone vs Daily Buplenorphine-Naloxone for Opioid Dependence: A Randomized
Clirrical Noninfcriority Trial. JAMA Psychiatry. 2017 Dec l;14(12):119'l-1205. doi:
l0,l00l/jamapsychiatry.20l7.3206. Errahrm in:JAMA Psychiatry.2018 MaL l4;75(5):530. PMID:29049469;
PMCID: PMC6583381,
r5 SAMHSA. Naltrexone. SAMHSA website.

,hutts f.lwwlv ;ttqrnh$il,:Sqv/nled
l6 We note that in addition to the MAT drugs listed hele that are requiled to be covered for management of opioid
dependency undel the new benefit at section 1905(a)(29) of the Act, states that provide optional coverage of
prescribed drugs undel section 1905(a)(12) n.rust do so consistcnt with sections 1902(a)(5a) and 192'l,which require
coverage of all drrgs and biologioals that satisfy the definition ofa coveled outpatient drug at sections 1927(k)(2)-
(4), if the manufacturer has a national drug rebate agreernent in effect. in that some medications not defined as MAT
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To address the full scope of patients' treatment needs, section 1905(ee)(l) defines the requirecl
MAT benefit as including counseling seruices and behavioral therapy related to the drugs and

biologicals covered under the new mandatory benefit. While states have flexibility to speciff
which counseling services and behavioral therapy they will include in the new mandatory
benefit, states that already cover MAT successfully oftcn cover arange of effcctive behavioral
health services for beneficiaries with OUD receiving MAT, including the following:

.Iq,dividual/Group Thelap.v generally helps patients identiff treatment goals and
potential solutions to problems that cause emotional stress; seeks to restore
communication and coping skills; strengthens self-esteem; and promotes behavior
change and optimal mental health. Cognitive behavioral therapy is a type of therapy
that has been shown to be successful in treating individuals with OUD.

. Peer'Strpport S'eryl$es; are typically understood to be services in which a qualified peer
support provider (also called a recovery coach or peer recovery support specialist)
assists individuals with their recovery from substance use disorders, including OUD.
Peer support services can also be offered in relation to co-occurring mental disorders
and OUD. Services can include counseling on coping with symptoms and navigating
early stages of the recovery process;modeling appropriate behavior, skills, and
communication; engagement with a supportive community of recovering peers; and
helping the person access community resources, CMS has issued guidance that
addresses requirements for peer support providers.lT

.,,Si:i.sis,Iqleryqp j.bn fq{vjtes are typically provided to immediately reduce or eliminate
the risk of physical or emotional harm. Services can include evaluation, triage, and
access to services; and treatment to effect symptom reduction, hamr reduction, and/or
safe transition ofindividuals in acute crisis to the appropriate level ofcare for
stabilization.

MAI Prqvider Landscane
Section 3502 of the Drug Addiction Treatment Act of 200018 amended tire Controlled
Substances Act (CSA) to permit qualified physicians to receive a waiver of the CSA's separate

registration requirements for prescribing and dispensing certain opioid medications, such as

buprenorphine, to treat OUD. Because of concerns about the lack of access to OUD treatment,
Congress expanded the types of practitioners who are eligible for a waiver to prescribe and

dispense buprenorphine to treat OUD. The Comprehensive Addiction and Recovery Act of 2016
allowed nurse practitioners and physician assistants to qualify for a waiver.re Additionally,

may be used to assist in short or long-term h€atment success for beneficiaries with OIJD, such as medications to
treat opioid withdrawal symptonrs, CMS wor.rld encoul'age states to focus on optimal patient outcomes in decisions

that impact covel'age and access.
r? https:/1w.rvw.nttdicaid,sar,/.lled{l"l:,fu}it;y-Guidtlncs/downloads/SMD08,l507A,pdfll
r8 Children's Health Act of 2000, Section 3501, Drug Addiction Treatment Act of 2000, Pub. L. No. 106-3 10, 114

Stat. 1 l0l (2000). littri*;11www;gr:vinfo,g0,r,ltontEnt/okqlPl*AW- l06rlubl3lOl$dl/PLAW:l06publll0.pdf,,
le Comprehensive Addiction and Recovery Act of 2016, Section 303, Medication-assisted Treatment for Recovery
fiom Addiction, Pub. L. No. I l4-198, 130 Stat. 69,(2016). hltHr//lvww,congrers.gov/ll4/nlarvVnqbl 198/lil-r\W:
1 l4publl98.pdf
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section 3201 of the SUPPORT Act20 extends eligibility for prescribing buprenorphine for the
treatment of OUD to clinical nurse specialists, certified registered nurse anesthetists, and
certified nurse midwives until October 1,2023.

Section 3201 of the SUPPORT Act also expands the eligibility of certain physicians and other
qualifying practitioners to treat up to 100 patients in the first year of waiver receipt if they satis$r
one of the following two conditions found in regulation:21

l) The physician holds a board certification in addiction medicine or addiction psychiatry
by the American Board of Preventive Medicine or the American Board of Psychiatry and
Neurology; or

2) The practitioner provides MAT in a "qualified practice setting." A qualified practice
setting is one that:

a. Provides professional coverage for patient medical emergencies during hours
when the practitioner's practice is closed;

b, Provides access to case-management services for patients including referral and
follow-up services for programs that provide, or financially support, the provision
of services such as medical, behavioral, social, housing, employment, educational,
or other related services;

c. Uses health information technology systems such as electronic health records in
accordance with practice setting requirements;

d. Registers for their state prescription drug monitoring program where operational
and in accordance with federal and state law; and

e. Accepts third-party payment for costs in providing health services, including
written billing, credit, and collection policies and procedures, or federal health
benefits.

After one year at the 10O-patient limit, physicians and qualifuing other practitioners who meet
the above criteria can apply to increase their patient limit to 27 5.22

Current MAT State Plan Coveragq
Currently, all state Medicaid programs cover some form of buprenotphine and extended-release
naltrexone for treatment of OUD. In addition, most states also cover some form of the
counseling and behavioral therapies that are necessary to provide evidence-based MAT.
Methadone is jndicated for use as part of an MAT protocol for treating OUD, but also for pain
managernent. When used for treating OUD, methadone can only be administered by OTPs,
which must be cerlified by SAMHSA and registered with the Drug Enforcement Adrninistration
(DEA).23 OTPs must be licensed in the state in which they operate and accredited by a

20 SUPPORT Act, Section 3201, Allowing for Mole Flexibility with Respect to Medication-Assisted Treatment fbr
Opioid Use Disordels,
2r 2l U.S.C. 823(gX2XB)(llXbb) - (cc); Medication Assisted Treatment for Opioid Use Disorders, 42 C.F.R. 8.610,
42 C.F.R.8.615.
22 2l U.S,C. 823(gXZXBXIIXdd); Medication Assisted Treatment for Opioid Use Disorders,42 C.F.R. 8.610 - 655.
23 Wc note that in contrast, when rnethadone is used for the treatment of pain, it can be dispensed from pharnracies,

which are not able to dispense methadone for OUD unless they are also certified as OTPs.
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SAMHSA-approved accrediting body.2a Additionally, federal regulations at 42 C.F.R. part B

impose standards goveming, for example, required services, staff credentials, patient admission
criteria, and patient confidentiality criteria.25 In a report on the use of medications to treat OUD
in the 50 states, the District of Columbia, Puerto Rico, and the U.S. Virgin Islands, SAMHSA
found that methadone is covered for MAT to treat OUD by Medicaid in 42 of the 53 states and

temitories included in the report.26

lnsti uttorr fst MqFtel Olse{l'ses. fnlm:1,'Exclurion
Frequently, MAT-related counseling and behavioral therapy are provided on-site at clinics and
health centers where buprenorphine and/or naltrexone are dispensed. Primary care providers
who prescribe MAT drugs often paftner with local substance use disorder treatment or mental
health care agencies to connect individuals to counseling. Federal regulation requires patients
who receive treatment in an OTP to receive access to27 medical, counseling, vocational,
educational, and other assessment and treatment services, in addition to prescribed medication.28
Medications for MAT, as well as the counseling and behavioral therapies, can also be furnished
in inpatient and residential settings such as psychiatric hospitals, inpatient units, or residential
treatment programs, including in IMDs, but Medicaid coverage is generally not available unless
the setting is not an IMD or an exception to the IMD exclusion applies, as discussed below.

An IMD is defined in section 1905(i) of the Act as a "hospital, nursing facility, or other
institution of more than 16 beds, that is primarily engaged in providing diagnosis, treatment, or
care of persons with mental diseases, including medical attention, nursing care, and related
services." Under section 1905(a) of the Act, there is a general prohibition on Medicaid payment
for any services provided to any individual under age 65 who resides in an IMD. This is
commonly known as the "IMD exclusion." The IMD exclusion applies to any care or services
provided inside or outside of the facility or hospital to a Medicaid beneficiary residing in an

IMD, unless an exception to the IMD exclusion applies. As specifically relevant here, MAT and
counseling and behavioral therapies provided in an IMD would not be covered by Medicaid
unless an exception to the IMD exclusion applics.

Currently, there are several exceptions to the IMD exclusion and other authorities that permit
shoft-term stays in IMDs. First, Medicaid payment is permitted for inpatient hospital services,
nursing facility services, and intermediate care facility services provided in IMDs to individuals
age 65 and older.2e Second, Medicaid payment is permitted for inpatient psychiatric hospital
seryices for individuals under age 21, sometimes referred to as the "psych under 2 1 benefit,"
furnished by a psychiatric hospital, a general hospital with a psychiatric program that meets the
applicable Conditions of Participation, or an accredited psychiatric facility that meets certain
requirements, commonly referred to as a "Psychiatric Residential Treatment Facility."30

24 SAMHSA. Medicaid Coverage of Medication-Assisted Treatment for Alcohol and Opioid Use Disorders and of
Medication for the Reversal of Opioid Overdose. HHS Publication No. SMA-18-5093, page 39.
,5 42 C.F.R. 9,12.
26 SAMHSA. HHS Publication No, SMA-18-5093, page 39, Published November, 2018
27 SAMHSA, Treatnrent Improvement Protocol: Medications for Opioid Use Disorder, May 2020.

lr tBs://s!sr,e,samhsaieov/erorluctlfl.l'r6S.rMsdictltiorrs.lbF0trioi{l-Usq;Disorder-Full-DoeuffendPFP20:02-0 t-00S
28 42 C.F .R 8.12(f)
2e 42 C.l.l\.440.140
r0 42 C.F,R. 440.160
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Third, section l0l2 of the SUPPORT Act, entitled "Help for Moms and Babies," added a new
limited exception to the IMD exclusion. For more information, see the CMCS Informational
Bulletin, "State Guidance for the New Limited Exception to the IMD Exclusion for Certain
Pregnant and Postpartum Women, Iuly 26,2019."31 Fourth, section 5052 of the SUPPORT Act,
entitled, "State option to provide Medicaid coverage for certain individuals with substance use

disorders who are patients in certain institutions for mental diseases," amended the IMD
exclusion and established a new section 1915(D of the Act. This provision permits states to
cover a state plan option to provide services to Medicaid beneficiaries age 21 through 64 who
have at least one SUD diagnosis and reside in an eligible IMD. The period of this state plan
option is from October 1,2019 through September 30,2023. For more information, see State
Medicaid Director Letter (SMDL) # 19-0003, Re: Implementation of Section 5052 of the
SUPPORT for Patients and Communities Act * State Plan Option under Section l9l5(/) of the
Social Security Act, November 6,2019.32

Other authorities that permit short-term stays in IMDs include section 1115 demonstrations.
CMS announced a section l1l5 demonstration initiative where states can receive federal
financial participation (FFP) for the continuum of services to treat addictions to opioids or other
substances, including services provided to beneficiaries residing in IMDs. For more information,
see section 11 15 SUD Demonstrations, SMDL # l7-003, Re: Strategies to Address the Opioid
Epidemic, November 1,20L7.33 Finally, states may receive FFP for monthly capitation
payments for beneficiaries age 21 through 64 receiving SUD treatment in an IMD for a short-
term stay of no more than 15 days during the period of the monthly capitation payment so long
as criteria identified in the managed care regulation are met.34

$UFPORT Act $-esliar} JS,Qff;lr) Co vtr$qc
Section 1006(b) of the SUPPORT Act requires states to begin implementing MAT as a

mandatory Medicaid state plan benefit for categorically needy populations for the 5-year period
beginning October I,2020. Under the definition of the new mandatory benefit at section
1905(ee)(l) of the Act, states are required to cover all drugs approved under section 505 of the
Federal Food, Drug, and Cosmetic Act (21 U.S.C. 355), including methadone, and all biological
products licensed under section 351 of the Public Health Service Act(42 U.S.C. 262) to treat
OUDs. CMS interprets the statute to require coverage of all forms of the drugs and biologicals
that the FDA has approved or licensed for treatment of OUD. States are also required to cover
counseling services and behavioral therapies associated with provision of the required drug and
biological coverage.

Excentign for f;frlvid*r: $hog*st
Seciion 1905(ce)(2) of the Act provides that states may be excused from the mandatory coverage
requirement if, before the requirement takes effect on October 1,2020, the state "certifies to the
satisfaction of the Secretary that implementing such provisions statewide for all individuals
eligible to enroll in the State plan (or waiver of the State plan) would not be feasible by reason of

3t

1t

33

h{tpsiftvwwinledlcnid,sCIt{"ecb,"I:pgliiy-grti(llrtcdd$wiilortdsfeib0?2619*,1,0.12.pd
httpjr:flw'*w.mrdia:a suidaneeldo$nlorirl.\'l$tn(tl9{103.pdf,
httpsl/rn rtirulgdjcir.r{!.q{}.v/f.:dcr3l-pglicy-gui(larlcsAldwnlparts/$ndI ?003.p11f.

14 42 C.F.R.438.6(e)
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a shortage of qualified providers of medication-assisted treatment, or facilities providing such
treatment, that will contract with the State or a managed care entity with which the State has a

contract under section 1903(m) or under section 1905(tX3)."

In CMS's view, the purpose of the new reqnirement is to increase access to MAT to treat OUD
for Medicaid beneficiaries, and this can only be accomplished by increasing the enrollment in
Medicaid of OTPs and other MAT providers and practitioners. CMS therefore expects states to
conduct provider outreach and enrollment as they prepare to meet the new requirements. As
discussed above, because methadone for treatment of OUD can only be provided in OTPs, states

that do not already enroll OTPs as Medicaid providers will be expected to take action to do so.

Additionally, if a state has MAT providers operating in the state that are not currently enrolled in
the Medicaid program, states are expected to permit any willing and qualified provider to
become a Medicaid provider for the newly required MAT benefit, so that beneficiaries may
receive these services from the qualified and willing provider of their choice, consistent with
section 1902(a)(23) of the Act and 42 C.F,R. 431.51 .

CMS expects a state seeking the exception under section 1905(ee)(2) to document in its
exception request that it has made a good faith efforl toward enrolling providers of MAT for the
Medicaid fee-for-service program, Medicaid managed care organizations (MCOs), and primary
care case managers (PCCMs). Such documentation would include information about state

review of MCO demonstrations of adequate capacity to furnish services under 42 C.F.R.
438.207 ; state standards for uniform credentialing policies that MCOs must use in accordance
with 42 C.F.R. 438.214(b); and MCO policies and procedures for credentialing and re-
credentialing network providers, required under 42 C.F.R. 438.214. A state requesting an

exception should conduct a detailed accounting of the cunent MAT providers in the state, both
those that are enrolled in the Medicaid program and those that are not, and should detail in its
exception request the process that the state has undertaken to contract with MAT providers
(and/or to encourage that MAT providers contract with the state's Medicaid MCOs and/or
PCCMs) and the reasons why the providers are not willing to enroll.

We recognize that there may be state-specific administrative challenges with providing CMS
with the information necessary for the Secretary to determine that the state has satisfactorily
certified to the existence of a shortage of providers, especially in light of the fact that this
guidance is being issued after October 7 ,2020, the effective date of the new MAT coverage
requirement. Therefore, CMS will not require states seeking this exception to have submitted a

request for the exception before October I,2020, Instead, CMS will accept state requests for
this exception on or before January 14,2021. The request for the exception should be submitted
at the same time as a request for flexibility under section I I 3 5 of the Act with respect to state
plan amendment (SPA) submission and notice timelines (as described further below). If a state

is not granted an exception based on a shortage of providers or facilities, then the state will need

to subrnit a SPA, and requesting flexibility with respect to SPA submission and notice tirnelines
could help the state to safeguard a SPA effective date of October 1,2020 if the exception request
is denied, For further detail, please refbr to the "SPA Submission Requirements and Opportunity
to Request Section 1 135 Flexibility With Respect to SPA Submission and Notice Timeiines"
section below.
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CMS rernains committed to providing technical assistance to states and other stakeholders in
understanding the mandatory MAT benefit and developing implementation approaches that
result in the provision of Medicaid services in a manner compliant with program requirements.

States that seek an exception based on a shortage of providers or facilities should submit their
request on or before January 74,2021to the Regional SPA/Waiver rnailbox that is curently used

for Medicaid SPA submissions. If the state is participating in the pilot for the new "One CMS
Portal," the request for the exception based on a shortage of providers or facilities should be

submitted via the portal. The information detailed below should be included with the request,
which should include the state's certification that it cannot come into compliance with the new
requirement due to a shortage of providers. States may, but are not required to, use the following
format.

[Insert name of state] certifies that implementing the MAT benefit specified in section
1905(a)(29) of the Act is not feasible due to a shortage of qualified providers or facilities that
will enroll in the state Medicaid program or contract with a Medicaid managed care organization
(MCO) or Primary Care Case Manager to furnish one or more of the required MAT benefit
components, and requests an exception from the requirement to provide this benefit for this
reason.

The state's request should include all of the following information:

a. A description of the state's current qualified provider and facility status,
including the number, type, and location of qualified providers and facilities
that furnish MAT.

b. A brief description of the process that the state has undertaken to contract with
all qualified MAT providers and facilities and reasons why thc providers did
not contmct with the state or a managed care organization or Primary Care
Case Manager.

c. For all Medicaid MCOs in the state, the writteri policies and procedures for
selection and retention of network providers required by 42 C.F.R. 438.2I4,
and copies ofthe assurances ofadequate capacity and supporting
documentation required by 42 C.F.R. 438.207(b), along with the state's
certification and supporting documentation required by 438.207(d).

d. A description of the unmet need caused by the shortage of qualified providers
or facilities among eligible children and adults whom the state identifies as

indivicluals with OUD who could benefit from MAT.
e. A description of the state's plan to enroll additional qr.ralified providers or

facilities to ensure that all individuais eligible for MAT under the state plan
(or a waiver of the state plan) are able to access it, and the date when the state

thinks it will resolve the qualified provider or facilities shortage.

All exceptions approved under section 1905(ee)(2) will be for the full five-year period that the
new MAT benefit is required. However, if a state decides to come into compliance with the
MAT benefit requirement after receiving an exception under section 1905(ee)(2), CMS will be
available to provide technical assistance to the state.
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3}te.n*lon-tnf 'Conr.$,li3u{e Dsndline Due to Lesislntive l}elav
Section 1006(bX4XB) of the SUPPORT Act (which was not codified in any provision of the
Social Security Act) provides for an "exception" to the October 1,2020 effective date of the new
MAT benefit "for state legislation." Essentially, this provision provides for an extension to the
required start date of the new coverage requirement if the only reason the state cannot come into
compliance by October 1,2020 is due to lack of state legislation that is needed to meet the

requirement. Not all states will be able to seek this extension, because it depends on the timing
of the state's first regular legislative session that began after the date of enactment of the
SUPPORT Act (October 24,2018). If the Secretary of Health and Human Services determines

that state legislation is needed to bring the state plan into compliance with the new coverage

requirement, the Secretary will not consider the state to be out of compliance with the new
coverage requirement solely on the basis of a failure to enact the required state legislation before
the first day ofthe first calendar quarter beginning after the close ofthe first regular session of
the state's legislature that begins after Octobe r 24,2018, If a state's first regular legislative
session beginning after Octobe r 24 , 2018 was the calendar year that began on January I , 2019
and ended on December 31,2079, the state would not be able to seek this extension because it
would have had only until December 31,2019 to enact any required legislation, and the first day
of the first calendar quarter that begins after that date is January 1,2A20 - well before October 1,

2020.

If, however, a state's first regular legislative session beginning after October 24,2018 does not
end until on or after October 1,2020, and the Secretary determines that legislation was necessary
to meet the new coverage requirement, bttt the necessary legislative authorization was not
obtained, the state could seek to delay compliance with the new coverage requirement until the

first day ofthe first calendar quarter after the legislative session ends. Such a state is expected to
come into compliance with the new coverage requirement by the first day of the first calendar
quarter after the end ofthe legislative session, unless the exception in section 1905(ee)(2)
applies. Ifa state has a two-year legislative session, each year ofthe session shall be considered
to be a separate regular session of the state legislature for purposes of this extension. This means
that a state would not have a longer extension if it has a two-year legislative session; such a state

is treated like a state with a one-year legislative session, and any applicable extension ends on
the first day of the first calendar quarter following the end of the first year of the two-year
session.

CMS will grant an extension based on legislative delay only if a legislative delay is the only
reason that a state cannot meet the requirement, and only when the first regular legislative
session that began after October 24,2018 ends on or after October 1,2020, as discussed above.
States should submit requests for the legislative delay extension on or before January 14,2021to
the Regional SPA/Waiver mailbox that is cumently used fbr Medicaid SPA submissions. If the

state is participating in the pilot for the new "One CMS Portal," the request for the legislative
delay extension should be submitted via the portal, The request should include documentation to

supporl that the state's first regular legislative session that began after October 24,2018 did not
end until on or after October 1,2020, that state legislation is needed to come into compliance
with the new coverage requirement, and that the legislative delay is the only reason the state

cannot come into compliance as of October 1,2020. States are encouraged to submit a request
for flexibility under section 1 135 of the Act with respect to SPA submission and notice timelines,
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as discussed below under "SPA Submission Requirements and Opportunity to Request Section
1135 Flexibility With Respect to SPA Submission and Notice Timelines," at the same time a.s the
request for the legislative delay extension, in order to help safeguard a SPA effective date of
October 1,2020 if the state's reqlest for a legislative delay extension is not granted. States may,
but are not required to, use the following format for their legislative delay extension submission:

[Insert name of state] requests an exception based on the need for legislative authority to
cover the benefit described in section 1905(aX29) of the Social Security Act, and submits
documentation to support that the state's first regular legislative session that began after
October 24,2018 will not end until on or after October 7,2020. fDescribe the
documentation that is attached or that accompanies the request and include infomration
about the state's legislative calendar so CMS can determine the state's compliance date.]

States that are granted an extension due to legislative delay will still need to follow the SPA
submission requirements below and submit a SPA consistent with the extended compliance
deadline.

$-P,A Slbmis,sjop,RqgHifq,ments and Onpqff+qifV tq Requpst Sq,ption 1135 Flqxibilitv Wjfh
Resnect to SPA Submission and Notice Ti{,n"elinFs

SPA effective date requirements outlined at 42 C.F.R. 430,20 provide for an effective date
retroactive to the first day of the quarter in which the SPA was submitted, In addition, the public
notice requirements at 42 C.F.R. 447.205 require states to publish notice of proposed changes in
methods and standards for setting payment rates for services before the proposed effective date
of the change. Accordingly, under these rules, states have only until December 31,2020 to
submit a SPA establishing coverage or payment for the new MAT benefit that would take effect
October 1,2020. Additionally, any SPA setting payment rates for the new benefit could take
effect only after the state issues public notice of the proposed payrnent changes. Thus, states

would have had to publish notice of their payment rate changes by Septemb er 30,2020, for
changes to take effect October 1,2020.

CMS is aware that most states have been unable to submit a SPA for the new MAT benefit that
meets these submission and notice timing requirements because they have had to focus almost
exclusively on responding to the COVID-19 pandemic throughout much of 2020. At the same

time, the opioid crisis has only been exacerbated by the COVID-19 pandemic. During the
COVID-19 public health emergency (PHE), disruptions in treatment have resulted in a
resurgence of relapses and fatal overdoses among individuals with OUD.3s

Consequently, in order to help ensure that beneficiaries can access coverage for the new MAT
benefit effective retroactively to October 1,2020, CMS is giving states the opportunity to request
that CMS exercise its section I135 authority to modiff the regulatory deadlines associated with
SPA submission and public notice for coverage and payment SPAs for the new MAT benefit
while the COVID-19 PHE is still in effect.36 CMS strongly recommends that states submit these

35 ltttps://qz.gnm1l'8S9?98/a<rgid"lhi&.rirakiq*:lfhc:oilisid.erisis-nruch-wolsel
36 Section I 135 authorily permits the Secretary to temporariiy waive or modify certain Medicale, Medicaid, and

Children's Hcalth Insurance Program (CHIP) requirements during a PHE, in order to ensure, to the maximum extent
feasible, that sufficient health care iterns and services are available to meet the needs of individuals enrolled in those
progl'ams.
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requests on or before January 14,2021. Specifically, if responding to the COVID-19 paridemic
has delayed a state's ability to submit a coverage or payment SPA for the new MAT benefit or
provide public notice of payment rate changes related to the new MAT benefit under the time
frames set forth at 42 C.F.R. 430.20 and 447.205, the state nray request flexibility regarding the
timing of the SPA public notice and submission process for these SPAs, so that it can submit
SPAs adding coverage and payment for the new mandatory MAT benefit at section 1905(a)(29)
of the Act in the first quarter of 202I that would be effective October 1,2020. If a state does not
submit a request for section I135 flexibility as described herein and submits a SPA after
December 31,2020 to add the new mandatory MAT benefit, then the SPA's effective date would
be on (or sometime after) January 7,2027, beneficiaries might not be able to access all available
MAT coverage before that date, and the state would not be in timely compliance with the new
coverage requirement.

CMS will provide states with this flexibility only if they meet the following conditions. First, all
state requests for modification of the deadlines for MAT SPA submission and public notice
under section 1135 must be submitted and approved during the COVID-19 PHE, and all MAT
SPAs must be submitted on or before March 31,2021. Second, states must solicit and should
consider public comments and comments received through tribal consultation before finalizing
the SPAs that will take effect. States must conduct tribal consultation if required under section
1902(a)(73)(A) before submission of their MAT SPAs, even if CMS approves a modification
under section 1135 of the 42 C.F.R. 447.205 notice timelines, Additionally, CMS strongly
recommends that states conduct any public notice required under 42 C.F.R. 447 .205 before
submitting their MAT SPAs, even if CMS approves a modification under section 1135 of the
timeline for that notice. If states have had to put in place interim coverage or rate policies for the
new MAT benefit while preparing their SPAs for submission and finalizing them for approval,
they would be expected to give effect to the rates and coverage policies that are ultimately
approved retroactive to the effective date of October 1,2020. States seeking these section 1135

flexibilities should submit a letter to Jackie Glaze al Jackie,Glaze@.p$is,hhs,,g*y by January 14,

2021 . In addition to a statement explaining that the state 's response to the COVID- I 9 pandemic
has delayed its ability to submit coverage andlor payment SPAs for the new MAT benefit
according to the regulatory SPA submission and notice timelines, the letter should include the
following language (as applicable):

Request for Modifications under Section 1135

Pursuant to section I135(bX5) and/or I135(bXlXC) of the Act, the state Medicaid
agency requests rnodification of SPA submission requirements at 42 C.F.R. 430.20, in
order to submit a SPA implementing section 1905(a)(29) of the Act by March 31,2021
that would take effect on October 1,2020.

Pursuant to section 1 135(bX5) and/or I 135(b)(1XC) of the Act, the state Medicaid
agency requests modification of the public notice time frames set forlh at 42 C.F.R.
447 .205, in order to obtain an effective date of October I , 2020 for its SPA implementing
statewide methods and standards for setting payment rates for the benefit described at

section 1905(a)(29) of the Act. The state will issue public notice as soon as possible, and
in no event later than February 28,2021.
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With respect to SPA submissions related to coverage and payment for the new MAT benefit,
states should take the following steps.

States should submit an amendment to their Medicaid state plans (including to Altemative
Benefit Plans, if applicable), no later than December 3 I , 2020 (or March 3l , 2021 , if CMS has

approved section I135 flexibility as discussed above) after having conducted public notice and

tribal consultation, as needed, to cover, under the new mandatory benefit at section 1905(a)(29)
of the Act, all FDA-approved or licensed drugs and biologicals used for MAT to treat OUD, as

well as all forms of the drugs and biologicals approved or licensed by the FDA for MAT to treat
OUD, and associated counseling services and behavioral therapies. States should submit their
SPAs to the Regional SPA/Waiver mailbox that is cunently used for other Medicaid SPA
submissions. If a state is participating in the pilot for the new "One CMS Portal," the SPA
should be submitted via the portal.

States that already use existing Medicaid authorities to cover items and services that will now be
covered under the new mandatory MAT benefit, including FDA-approved or licensed drugs and

biologicals used for MAT to treat OUD, and associated counseling services and behavioral
therapies, are expected to submit a SPA to move their coverage of these items and services to a
new page in their Medicaid state plans for the new mandatory benefit at section 1905(a)(29) of
the Act.

In addition to submitting SPAs to add the mandatory MAT benefit to the state plan, states will
need to propose associated changes to the payment section of the state plan. States will need to
submit a new Attachment 4.19-8 page for the mandatory benefit at section 1905(a)(29) that
describes the rate-setting methodology used to pay for the services covered under the mandatory
MAT benefit. The rate-setting methodology for the new MAT benefit must be consistent with
section 1902(a)(30)(A) of the Act, which requires Medicaid payments to be "consistent with
efficiency, economy, and quality of care" and to be "sufficient to enlist enough providers so that
care and services are available under the plan at least to the extent that strch care and services are

available to the general population in the geographic area." States may include all medical
service costs associated with furnishing the MAT benefit services to Medicaid beneficiaries
(sr,rch as salaries, fringe benefits, supplies, and equipment) in their rate-setting methodology for
the new MAT benefit, and the methodology must be a comprehensive description within the
state plan consistent with 42 C.F.R. 430.10. As states have a variety of options to choose from in
how they pay for MAT services, CMS is available to provide assistance to states as they develop
SPA proposals. We encollrage states to reach out to their state lead in the Medicaid and CHIP
Operations Group for technical assistance,

As with any SPA submission, CMS expects states to comply with all SPA requirements that are

not waived or modified, including those found in 42 C.F.R.440.200, et seq., and to provide
information on the source of the non-federal share of the service payments and information on
the rate-setting methodology. Specific guidance related to SPA submission procedures may be

found on the Medicaid.gov web page,
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MAT Drus Coverage and Se.cJion 1227 Manufpctur:,er Bebates
CMS iriterprets section 1905(ee)(1) of the SUPPORT Act to require that states include as palt of
the new mandatory benefit all fonns of drugs and biologicals that the FDA has approved or
licensed for MAT to treat OUD. More specifically, under the new mandatory MAT benefit,
states are required to cover sucli FDA approved or licensed drugs and biologicals used for
indications for MAT to treat OUD.

Statutory amendments were made to the original language at sections 1905(a)(29) and 1905(ee)

by Section 2601 of the Continuing Appropriations Act, 2021 and Other Extensions Act (Pub. L.
No. I l6-159) to specify that the rebate requirements in section 7927 shall apply to any MAT
drugs or biologicals described under the mandatory benefit at section 1905(ee)(1)(A), that are

furnished as medical assistance under sections 1905(a)(29) and section 1902(a)(10)(A), and are

covcred outpatient drugs, as that term is defined at section 1927(k)(2). In determining whether
such a MAT drug or biological satisfies the definition of a covered outpatient drug, such MAT
drugs or biologicals are deemed prescribed drugs for such purposes. More specifically, these
amendments ensure that MAT drugs and biologicals can be included in the Medicaid Drug
Rebate Program (MDRP). Additionally, for MAT drugs or biologicals that are also covered
outpatient drugs, the amendments also ensure a state's ability to seek section 1927 rebates and
apply drug utilization management mechanisms (such as prefemed drug lists and prior approval),
and establish a manufacturer's obligation to pay appropriate rebates and comply with all
applicable drug product and drug pricing reporting and payment of rebates. The change in law is
effective as if included in the enactment of the SUPPORT Act, which was October 24,2018.

CMS expects that most manufacturers of MAT drugs and biologicals curently have in effect a

rebate agreement with the Secretary and pay rebates to states for all drugs and biologicals that
meet the definition of covered outpatient drug (COD) in section I927(k) of the Act, and if not,
that manufachrers of these drugs and biologicals will likely enter into a rebate agreement with
the Secretary and pay rebates to states. Should an FDA-approved MAT drug or biological for
OUD not meet the definition of a covered outpatient drug, or if the dnrg is a covered outpatient
drug, but the manufacfurer does not have a rebate agreement in effect with the Secretary, the
state would still be required to cover the drug or biological under the MAT mandatory benefit,
and the drug or biological would be eligible for FFP, but not rebates. States could subject MAT
drugs or biologicals that are not covered outpatient drugs to prior approval or other utilization
management mechanisms under 42 C.F.R. 440.230 as described below, including in order to
prioritize coverage of those drugs that are covered outpatient drugs, but the state still must
provide coverage for MAT drugs that are not covered outpatient drugs if they are medically
indicated for the beneficiary, consistent with 42 C.F.R, 440.230(b).

State Use of Utilization MaJaeement Mechanisms
As a reminder, states may use utilization management controls to promote the efficient delivery
of care and to control costs.37 States can use the Section 192"1 utilization management
mcchanisms for MAT drugs used for OUD that are covered outpatient dnrgs, such as

37 Medicaid and CHIP Payment and Access Commission's (MACPAC) October 2019, Report to Congress:
UtilizationManagenlentofMedication-Assisted.I.t.eatnrentinMedicaid,l@p-
gsntent/uplards/?0 1'91 1 0lllep
MudiEaiil.ptll'
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encouraging the use of generic products, creating a preferred drug list, or choosing to implement
prior authorizalion to manage drug classes that may require additional monitoring.

For MAT drrrgs that are covered outside of a rebate agfeement, or would be covered outpatient
drugs, except that they are subject to the limiting definition at section 1927(k)(3) (e.g, those that
are paid as part of a bundle), states may use the utilization management mechanisms authorized
under 42 C.F,R, 440.230. In these cases, states may propose limits on the amount, duration, and
scope of these drugs under the MAT benefit, including to encourage the use of the most cost-
effective MAT drugs and biologicals.

i$lrqnpqJ:,tp $tale*, fsr lnc :easl{H $,(.JR Jf en tur e n t O n ti o n q

Well-supported scientific evidence demonstrates that treatment for substance use disorders -
including inpatient, residential, and outpatient treatment - is cost-effective compared with no
treatment.38 Existing Medicaid authorities, as well as new opporrunities afforded by the
SUPPORT Act, are available to help states expand their SUD service continuum, which can
include MAT.

$ec:io.$,,1 l]15 denlonskation$r,ojepts - In November 20lJ , CMS announced a section I 115

initiative that affords states the opportunity to receive federal financial participation (FFP) for
expenditures on the continuum of services to treat SUD, including expenditures on treatment
while Medicaid enrollees are residing in residential treatment facilities that are IMDs. Such
expenditures can generally not be federally matched under Medicaid due to the IMD exclusion,
As part of this initiative, states may develop innovative approaches to inpatient and residential
care for individuals with SUDs that are expected to supplement and coordinate with community-
based care to provide a robust continuum ofcare in the state. Parlicipating states are required to
ensure residential settings included in these demonstrations are either offering beneficiaries
access to MAT on-site or facilitating beneficiaries' access to MAT off-site.3e

Section 1003 of the SUPPO_RT Act - Section 1003 requires the Secretary to conduct a
demonstration project to increase Medicaid SUD provider capacity. In2019, CMS awarded
planning grants to l5 states to conduct an assessment of SUD treatment and recovery needs of
the state. The planning grants may also supporl activities to recruit, train, and provide technical
assistance for providers; to improve reimbursement; and to expand the number or treatment
capacity of Medicaid providers. Up to five of the states that received planning grants will be

selected to implement demonstrations and receive enhanced federal reimbursement for increases
in Medicaid SUD treatment and recovery services expenditures. For more information on this
demonstration project, and the 15 states that were awarded planning grants, see the Medicaid.gov
web page.ao

$elt-lpLl996{a),of the SU}?ORT Aet - Section 1006(a) of the SUPPORT Act permits CMS to
extend, at state reqnest, the period of 90% federalmatch frorn eight to 10 fiscal year quarters for

r8 Office of the Sur geon General, Facing Addiclion in America: The Surgeon General's Report on Alcohol, Drugs,
and Health, Washington, DC: HHS, Nolember 2016. Chapter 4, Early Intervention, Treatment, and Management
of Subslance Use Disor'ders. htips:/adtliction.surqtongcnerirl.eov/siteVrlsljlUlyfilgs/srrrreqngg$erals:IeUgt.pdt,
re SMDL li 17-003, Re: Strategies to Addless the Opioid Epidemic, Novenrber 1,201'l.,
lllrjl-s:/lryryw,lneiliEiid.gorr/ft:.der,ol'frelicy-grri&[.d€/do\vriloqsls/$n1(l I 70q3,nrll,
a0 ltttpsl/rlrvw.nredicaitt.govirnedicnirUbsuen!sllllsisuollorl-uct-lrro!'idur-cupiluit.v:-dcnros/irrdel.htrnl

DHHRBMSO1621 1

JA1264

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 209 of 477



Case 3:20-cv-00740 Document 252-3 Filed 05131122 Page 202 of 240 PagelD #: 3695

Page 16 - State Health Official

health home services provided to SUD-eligible individuals under a SUD-focused Medicaid
health home SPA approved on or after October l, 2018. The Medicaid health home state plan
option (authorized under section 1945 of the Act) promotes coordination of primary and acute
physical and behavioral health services arid long-term services and supports. Specific guidance
related to the health home Medicaid state plan option, including guidance on health home
services, health home providers, state reporting, and developing payment methodologies, can be
found on the Medicaid.gov web page.4l Information on section 1006(a) of the SUPPORT Act is
also available in the policy guidance tab on the Medicaid.gov web pageJz

Section 71 81 of tlle SUPPORT Act - Section 7181 of the SUPPORT Act reauthorized and
modified the "State and Tribal Response to the Opioid Crisis" grants established under section
1003 of the 21st Century Cures Act. Section 718l requires the grants to be awarded to Indian
tribes in addition to states and territories, This provision also expands the types of activities that
grants may support to include the establishment of prescription drug monitoring programs and
training for health care practitioners in preventing diversion of controlled substances. It also
emphasizes flexibility with use of funds by permitting resources to be directed "in accordance
with local needs related to substance use disorders."43

Section 7181 authorizes $500 million for each of Fiscal Years 2019-2021, which would remain
available until expended. It authorizes a set-aside of up to 15Yo for states with the highest age-
adjusted rate of drug overdose death based on the ordinal ranking of states according to the
Centers for Disease Control and Prevention (CDC)aa. SAMHSA will provide state agencies and
Indian tribes with technical assistance on grant application and submission procedures, award
management activities, and enhancing outreach and direct support to rural and underserved
communities and providers in addressing the opioid crisis.

pdgbgdlb - HHS developed materials to help clariff how clinicians can use telemedicine as a
tool to expand buprenorphine-based MAT for OUD treatment under cunent DEA regulations,
This information includes a clinical practice example that is consistent with applicable DEA and

HHS administered authorities. It is hoped that the materials help expand providers' ability to
prescribe MAT to patients, including remote patients under certain circumstances. This
information can be found on the HHS.gov web page. s

Telehealth could be especially helpful in supporting access to buprenorphine in rural areas,

where there may be a smaller number of waivered providers able to prescribe buprenorphine for
the treatment of OUD in settings other than federally regulated opioid treatment programs.a6

4 r $tnp:l/qwlq'llt9i:isqid pvlrlredip
42 CMCS Informational Bulletin, (i-uk{pnte lbr: Etates orr lhs Availahiljry.gf an fixrcnsipnrofJh,e l3qhlpppd F:odsral.
Medissl d*SiitaIc$ lgrcenligL {Fh4AP) P{.riQcl for C'erlnin Medicaid Health Homes for Individuals with Subitance
ttwlli uterq$fDl, May7,2019,lrttps://rvwvt.n$dicnid.sqv/siteddefautl/file$/Fedsral.bliev:
Guiclnnce/Do'wnloirSlprc.ibgl0? I 9.pd1.
43

44

45

46 for theU.S. Department of Health and Human Services. Telemedicine and Plescribing
of Opioid Use Disorder'. DHi-lS web site. Septenber 2018

tels$red icin$--gg$b,,{!:$E!olllgiijlgllj$l}lnll,.
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CMS also released a State Medicaid Director Letter (SMDL) in June 2018, "Leveraging
Medicaid Technology to Address the Opioid Crisis,"47 that includes a section on how states can

leverage telehealth technologies to improve access to SUD treatment. This SMDL also discusses
the potential availability of enhanced federal funding to support telehealth-enabling technologies.
Additionally, consistent with section 1009(b)(l) of the SUPPORT Act, CMS issued guidance on
federal Medicaid reimbursement for services to treat SUD fumished via telehealth, including in
School-Based Health Centers.as Services discussed in this guidance include assessment, MAT,
counseling, medication management, and medication adherence with prescribed medication
regimes.

Co4clqsion
MAT is an effective, comprehensive, and evidence-based treatment that is integral to addressing
the nation's opioid crisis. Section 1006(b) of the SUPPORT Act amended the Social Security
Act to require states to cover MAT for all eligible to enroll in the state plan or waiver of state
plan. The new mandatory MAT benefit includes all FDA-approved drugs and licensed
biologicals used for MAT to treat OUD, as well as associated counseling and behavioral
therapies. CMS interprets the statute to require coverage of all forms of drugs and biologicals
approved or licensed by the FDA for use as MAT to treat OUD. CMS is available to provide
technical assistance and looks forward to working with states to ensure Medicaid beneficiaries
with OUD receive the services they need. If you have any questions, please contact Kirsten
Jensen,DirectoroftheDivisionofBenefitsandCoverage,atM.

Sincerely,

lsl

Anne Marie Costello
Acting Deputy Administrator and Director

cc State Mental Health Directors
State Substance Use Directors
State Opioid Treatment Authorities
State Budget Officers
State Pharmacy Directors
National Association of Medicaid Directors
National Association of State Mental Health Program Directors
National Association of State Alcohol and Drug Abuse Directors
Association of State and Teritorial Health Officials
National Association of State Budget Officers
National Conference of State Legislatures

oTlittrx: ,lur.d,it*id.tro
48 CMCS Informational Bulletin, April 2,2020. Rural Health Care and Medicaid Telehealth Flexibilities, and
Guidance Regarding Section i009 of the Substance Use-Disorder Prevention that Promotes Opioid Recovery and
Treatment (SUPPORT) for Patients and Communities Act (Pub. L. 115-271), entitlcd Medioaid Substance Use
Disordcr Treatment via Telehealth. https;//l{ww.mcdicaidgov/sites/dclaulV,lilcs/Fedgn!-l'olicv-
U u irlancr:/l)ownloads/cib0402?Q.ptl f
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,Jr.i{silstfr g&:; The contents of this document do not have the force and effect of law and
are not meant to bind the public in any way, unless specifically incorporated into a conlract,
This document is intended only to provide clarity to the public regarding existing requirements
under the lav,,
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Centers for Medicale & Medicaid Serices

7500 Security Boulevarcl Mailstop S2-26-12

Baltirnore, Maryland 21,244-1,850

ruts
ctNItNS tofl MrDtcARr & lirrolc^tD slRvlc[s

CENrfR FOR MEDICAID & CHIF SEBVICES

sHo# 21-003

RE: Medicaid and CHIP Coverage
and Reimbursement of COVID-l9
Testing under thc American
Rescue Plan Act of 2O2l and
Medicaid Coverage of Habilitation
Services

August 30,2021

Dear State Health Official:

The Centers for Medicare & Medicaid Services (CMS) is issuing this guidance on Medicaid and

Children's Ilealth Insurance Program (CHIP) coverage and reimbursement of COVID-19 testing
under the American Rescue Plan Act of 2O2l (ARP) (Pub. L. No. 117-2). Additionally, CMS is

issuing this guidance to clariff that, only during the COVID-19 public health emergency (PHE),
states may cover habilitation services provided to children under section 1915(c) and section
1915(i) of the Social Security Act (the Act) to facilitate the delivery of remote learning ifthe
habilitation services are not available through the local educational agency, and the individuals
are enrolled in a section 191 5(c) waiver and/or 1915(i) program.

CMS will apply the interpretations of statute in this guidance on a prospective basis beginning
with the date of issuance of this letter.

M,flndAjqry CQYID:L9 Testine.9overaeg undcr the Amerlcan Rescue Plan Act of 2021

Overview

CMS interprets the ARP to require state Medicaid and CHIP programs to cover a broad array of
COVID-19 testing, including alltypes of U.S. Food & Drug Administration (FDA)-authorized
COVID-19 tests, without cost-sharing obligations, for a period of time that begjns Marrch l l,
2021, and generally extends beyond the end o1'the COVID- l9 PHE. In meeting these ARP
requirements, states must continue to apply normal third-party liability rules and may continue to
apply utilization management techniques, as further described later in this letter.l

ARP Sectioq; 9.8I I, qnd 982l

The ARP was enacted on March 11,2021and included COVID-19 testing coverage mandates
specific to Medicaid and CHIP. Section 98l l(a) of the ARP added a new mandatory Medicaid

l Use of the term "state" in this letter includes the tet'ritories, as applicable.
The contents ofthis docurnent do not have the lorce and elfect ollaw and are not rneanl to bind the public in any way, unless specilically
incorporated into a contract, This document is intcnded only to provide clarity to the public regarding existing requirements under the law.
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benefit at section 1905(a)(a)G) of the Act. Section 9821 of the ARP added the same mandatory
benefit for all CHIP enrollees at section 2l 03(c)(1 I )(B) of the Act. Sections 1905(a)(4)(F) and
2103(c)(l l)(B) of the Act require states to cover testing for COVID-19 for the period beginning
on March 71,202l, and ending on the last day of the first calendar quafter that begins one year
after the last day of the COVID-19 emergency period described in section 1 135(g)(l )(B) of the
Act. In addition, section 981 I (a)(2)(E) of the ARP amended the statutory language following
section 1902(aXl0)(G) of the Act to require coverage of additionaltesting for COVID-19 for
individuals eligible for the optional Medicaid eligibility group described at section
1902(a)(IOXAXiIXXXIII) of the Act (the group CMS previously referred to as the "optional
COVID- I 9 testing group").2

ARP sections 9Bl I and 9B2l also amended sections 1916, 19164., and 2103(e)(2) of the Act to
specify that states cannot impose cost-sharing with respect to the COVID-19 testing coverage
required under the ARP and described in sections 1905(a)( )(F) and 2103(c)(l lXB). ARP
section 981l(a)(5) also amended section 1937(b) of the Act to require states to include the same
COVID-19 testing coverage in Medicaid alternative benefit plans, without any deduction, cost-
sharing, or similar charge.

CMS interprets the amendments made by sections 981 I and 9821 of the ARP to require states to
cover both diagnostic and screening tests for COVID-19 (which includes their administration),
consistent with the Centers for Disease Control and Prevention (CDC) definitions of diagnostic
and screening testing for COVID-19 and its recommendations for who should receive diagnostic
and screening tests for COVID-19. CMS is aligning its interpretation of these ARP amendments
with applicable CDC recommendations because the CDC recommendations provide a national
reference point for who should be tested during the COVID-19 pandemic and evolve as science
evolves.3 CMS interprets these amendments to require states to cover, without cost sharing, all
diagnostic and screening testing that would be consistent with the CDC recommendations. This
includes, for example, coverage of screening testing to return to school or work or to meet travel
requirements. CMS is available for technical assistance as states design their testing coverage
policy and as the COVID-19 pandemic evolves,

An individualized test result must be obtained for both diagnostic and screening testing covered
under the amendments made by sections 9811 and 9821 of the ARP to support a Medicaid or
CHIP clairn. Additionally, all types of FDA-authorized COVID-19 tests must be covered under
CMS's interpretation of the ARP COVID-19 testing coverage requirements, including, for
example, "point of care" or "home" tests that have been provided to a Medicaid or CI-llP
beneficiary by a qualified Medicaid or CHIP provider of COVID-19 tests. Home tests include
those where a specinren is collected at home and then sent to a clinical laboratory or other
certified testing site for testing, and those that are entirely performed at home, meaning the test

system includes the ability to perform the test without involvement of a laboratory. States have

2 Under section 1902(aXl0XAXiiXXXIII) of the Act and the statutory language following section 1902(aXlOXG) of
the Act, states can provide coverage to the optional COVID-19 group (previously referred to as the optional
COVID-19 testing group) only through the last day of the COVID-19 PHE, No federal financial parlicipalion is
available for any state expenditures on benefits for this group, including coverage ofCOVID-19 testing, after the
PFIE ends.
3 See, e.g., littps:r/wr$r;c$$..eEtl,s,ix'.{rnavi d2 llg-sttai"tres,h
l'he contents ofthis docurnent do not have the force and effect oflaw and are not meant to bind the public in any way, unless specilically
incorporated into a contract. This docunrent is intended only to provide clority to the pubiic regarding existing requiremenls ullder the lalv.
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discretion to condition coverage of a home test on a prescription as part of their utilization
management (some FDA-authorized home tests require a prescription). As states establish
utilization management techniques, including possible prescription conditions,they are
encouraged to do so in ways that do not establish arbitrary barriers to accessing COVID-19
testing coverage, but that do facilitate linking the reimbursement of a covered test to an eligible
Medicaid or CHIP beneficiary.

Finally, states may apply medical necessity criteria and other amount, duration, and scope
parameters to COVID-19 testing covered under section 1905(a)(a)@) of the Act and the other
amendments made by section 9811 of the ARP, as they may do for allMedicaid services, as a

utilization management control, provided that the benefit is sufficient to reasonably achieve its
purpose (consistent with 42 CFR $ 440.230(b)). States may also apply utilization controls to the
COVID- I 9 testing covered in CHIP under section 2 I 03(c)( I 1)(B), consistent with 42 CFR $
457.490.

$crCpnins Tcstinq in $chools

Schools can be Medicaid providers of COVID-19 screening testing covered under section
1905(a)(a)@) and the other amendments made by section 981 I of the ARP. The vast majority of
schools that render school-based services covered by Medicaid are reimbursed via a
methodology associated with a Certified Public Expenditure (CPE) that requires reconciliation to
actual cost via a uniform cost report. If the school obtains and administers a COVID-19 test and
the state plan payment methodology is reconciled to cost, the cost of the test could be recorded
on a cost report as a medical supply, and any accompanying cost of administering the test, such
as the salary of the administering nurse, etc., would also be recorded in the cost repoft.

Section 1902(aX30)(A) of the Act requires states to "assure that payments are consistent with
efficiency, economy, and quality of care and are sufficient to enlist enough providers so that care
and services are available under the [Medicaid state] plan at least to the extent that such care and
services are available to the general population in the geographic area." If the state plan payment
methodology is a rate for school-based services, the cost of the test and any cost associated with
administering the test should be factored into the rate. If the school contracts with an outside
cntity to administer the test, the school, not the outside entity, would be considered the billing
provider of the test under Medicaid. If the state plan payment methodology is reconciled to cost,
the contractual rate negotiated between the school and the outside entity would be recorded as

contracted services in the provider's uniform cost report. If the state plan payment methodology
is a rate, the above-contracted cost should be factored into the rate.

While there is no prohibition on Medicaid qualified providers billing for Medicaid covered
services and items provided to Medicaid beneficiaries that may be provided free of charge to the
general public, there may be sources of federal funding that are also available to cover the cost of
testing in schools, which could potentially duplicate Medicaid payments. To avoid such
duplication, states should ensure that Medicaid payments are appropriately considered along with
other available sources of federal funds or revenue that may be used to fund testing in schools.

The contents ofthis docurnent do not have dre tbrce and eff'ect oflarv and are not nleant to bind the public in any way, unless spccificalJy
incorporated into a contracl. 'I'his document is intended only to provide clariry ro the public regarding exisling requirements under the la%
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Al1 third-party payer provisions continue to apply, and we remind states of the existence of
additional funding streams for COVID-19 testing reimbursement not typically available.a

As indicated above, states may irnplement utilization management techniques in the coverage of
screening testing in schools.

Sf4!e Plfln Amendments

States will need to submit Medicaid state plan amendments (SPAs) to add testing coverage and
reimbursement as required under the ARP, including under the new mandatory benefit at section
1905(a)(a)f) of the Act. CMS will provide additional information on submission of Medicaid
SPAs to reflect ARP changes. CMS is available for technical assistance on SPA development,

States will also need to submit CHIP SPAs pursuant to CMS requirements at 42 CFR

$ 457.60(a). States will need to indicate that they are providing testing coverage without cost
sharing, in accordance with the requirements of section 2103(c)(11)(B) and 2103(e)(2) of the
Act. CMS will provide additional information on submission of CHIP SPAs to reflect ARP
changes.

M,er{i$nid CoWrnuO of lhilividuals with Disabilities Education Actf,ID&A}iS$fv$:x $urinq
Bp.$roto.!e+r.nigg

As discussed in State Health Ofllcial (SHO) letter.2_l-00J., under the Individuals with Disabilities
Education Act (IDEA), children with disabilities are eligible to receive educational and related
services that will help them achieve their educational goals, as documented in the child's
individualized education program (lEP) or, for infants and toddlers (children under age three),
the individualized family service plan (IFSP). These educational services can help children with
disabilities achieve their educational goals. Medicaid reimbursement is available for covered
services that are included in the child's IEP and IFSP provided to eligible beneficiaries by
qualified Medicaid providers.5 States also have the option to cover Medicaid services furnished
to eligible Medicaid beneficiaries in the school setting if the children are determined to need
those services, the services are furnished by qualified Medicaid providers, and the services meet
all of the requirements set forth in the State Medicaid Director Letter l4-006.6 Typically,
however, under section 1915(c) and section 1915(i) of the Act, states must not cover habilitation

a Third parly liability provisions are found in section 1902(a)(25) of tlre Act and 42 CFR Part 433, Subpart D.
5 Th.r" are a few exceptions to the general rule that Meclicaid is the payer oflast resort and these exceptions
generally relate to federally administered health programs. For a federally administered program to be an exception
to the Medicaid payer of last resort rule, the statute creating the program must expressly state that the other program
pays only for claims not covered by Medicaid; or, is allowed, but not required, to pay for health care items or
services. As indicated by section 1903(c) of the Act, Parts B and C of the Individuals with Disabilities Education
Act (IDEA) is one example of this exception to the payer of last resort rule.
6 State Medicaid Director Letter l4-006, Medicaid Paynrent for Services Provided without Charge (Free Care),
issued December 15, 2014, hllps#ww,rv.mrdip8icl,nqvfsderal.nuliey..puidailce/downlonds/smd-nredic{lid;n*yt:tcut"
lbi;ser,v ices:lrruvidiotl;wiiltorrir{rhar r$:Ji: e-qafe,S{if.

The conlents ofthis docurncnt do not havc tlre force and ellect oflaw and arc not nleant to bind thc public in any way, unless specifically
incorporated into a contract. This document is intended only to provide clarity to the public regarding exi.sting requirements under the law
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servicesT in the school setting if the services are otherwise available to the individual through a
local educational agency.

CMS is clariffing that, in light of the unique circumstances presented by the COVID-19 PHE
where students are relying on remote learning in whole or in part, states may cover habilitation
services provided to children under section 1915(c) and section 1915(i) to facilitate the delivery
of remote learning if the habilitation services are not available through the local educational
agency, and the individuals are enrolled in a section l9l5(c) waiver and/or 1915(i)
program. For example, schools may be unable to deploy personnel to meet the needs of each
individual child participating in remote education. CMS recognizes the significant advances in
vaccination rates across the country, including for school-aged children eligible to be vaccinated.
As schools return to in-person learning, CMS expects habilitation services will be available
through local educational agencies and no longer eligible for coverage under Medicaid.

However, to the extent necessary given local conditions, states may choose to avail themselves
of this flexibility where services are, in fact, not available through the local educational agency.
Local educational agencies must prioritize use of funding available in the ARP, prior to
indicating an inability to provide covered habilitation services. This flexibility is available
prospectively from the issuance of this guidance. If applicable, states will need to submit an
Appendix K application, disaster-related SPA, or 1115 application to implement this flexibility.

CMS notes that states must also continue to provide medically necessary services authorized
under section 1905(a), in accordance with Early and Periodic Screening, Diagnostic, and
Treatment (EPSDT) responsibilities.

9onclusio4

This guidance describes Medicaid and CHIP coverage and reimbursement of COVID-19 testing
under the ARP, and habilitation services during the COVID-19 PHE. As previously stated, CMS
will apply the interpretations of statute in this guidance for both COVID-19 testing and
habilitation services on a prospective basis beginning with the date of issuance of this letter.
Please contact Kirsten Jensen at Kirsten.Jensen@cms.hhs.sov for additional information on
COVID-19 testing and Ralph Lollar at.Rlrlph.Lollar@cnrs.hhs.gov for additional information on
habil itation services.

Daniel Tsai
Deputy Administrator and Director

7 Defined at section l9l5(c)(5) as "seryices designed to assist indivjduals in acquiring, retaining and improving the

self-help, socialization, and adaptive skills necessary to reside successfully in home and conrmunity-based settings."

'fhe contellts ofthis docurnent do nol have the force and eflect oflaw and are rot meant to bind th€ public in any way, unless specifically
incorporat€d inro a contract. This document is intended only to provide clarity to the public regarding existing requirernents under the law,
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I.J.S. flag U.S. flagAu ofticial website of the United States governrnent

Medicaid.gav
Keeping Arnerica Healthy

Home > Medicaid I Benefits > Mandatory & Optional Medicaid Benefits f,ilgE.Ig
Mandatory & Optional Medicaid Benefits

This page outlines mandatory Medicaid benefits, which states are required to provide under federal law,

and optional benefits that states may cover if they choose.

VIandatory Benefits
. lnpatient hospital services

. Outpatient hospital services

. EPSDT: Early and Periodic Screening, Diagnostic, and Treatment Services

" Nursing Facility Services

. Home health services

* Physician services

. Rural health clinic services

. Federally qualified health center services

. Laboratory and X-ray services

. Family planning services

. Nurse Midwife services

. Certified Pediatric and Family Nurse Practitioner services

. Freestanding Birth Center services (when licensed or otherwise recognized by the state)

e Transportation to medical care

. Tobacco cessation counseling for pregnant women

Optianal Benefits
r Prescription Drugs

. Clinic services

. Physical therapy

MENU

Itttps://wrvrv.medicaid.gov/nedioaid/benefits/nrandatory-optional-medicaid-berrelits/index.htnrl[ 1/23/2021 l0:52:44 AMI
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. Occupational therapy

. Speech, hearing and language disorder services

. Respiratory care services

. Other diagnostic, screening, preventive and rehabilitative services

. Podiatry services

o Optometry services

. Dental Services

. Dentures

. Prosthetics

e Eyeglasses

. Chiropractic services

r Other practitioner services

. Private duty nursing services

. Personal Care

. Hospice

r Case management

. Services for lndividuals Age 65 or Older in an lnstitution for Mental Disease (lMD)

. Services in an intermediate care facility for lndividuals with lntellectual Disability

. State Plan Home and Community Based Services- 1915(i)

. Self-Directed Personal Assistance Services- 1915(.1)

. Community First Choice Option- 1915(k)

. TB Related Services

r lnpatient psychiatric services for individuals under age 21

r Other services approved by the Secretary.

. Health Homes for Enrollees with Chronic Conditions - Section 1945

*This includes services furnished in a religious nonmedical health care institution, emergency hospital
services by a non-Medicare certified hospital, and critical access hospital (CAH).

https://wvw.medicaid.gov/medicaid/berrefits/mandatory-optional-me dicaid-benefits/inde x.hrn)l11l/23/2021 l0:52:44 AMI
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I Mandatory & Optional Medicaid Benefits
!

Twitter YouTube

A federal government managed website by the

Centers for Medicare & Medicaid Services.

7500 Security Boulevard Baltimore, MD 21244

{

I

, https://wrvw.nredicaid.gov/nredicaid/benefits/mandatory-optional-rnedicaid-benefits/index,httnlrL1/23/2021 l0:52:44 AMI
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Centers for Med.icare & Vled,icaid
Services

https:l/wwrv.nredicaid.govluredicaid/benefits/mandatory-optional-nredicaid-benefits/index.htnrlUll23/2021 I0:52:44 AMI
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IN THB UNTTED STATES DISTRICT COURT
FOR THB SOUTHERN DISTRICT OF WEST VIRGINIA

HI]NTINGTON DIVISION

CHRISTOPHER NAIN; ZACHARY
MARTELL; and BRIAN MCNEMAR,
Individually and on behatf of all others

similarly situated,

Plaintiffs, Civil Action No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

v.

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department of Health and Human Resources;

CYNTHIA BEANE, in her official capacity as

Commissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU FOR MEDICAL
SERVICES; TBD CHEATHAM, in his official
Capacity as Director of the West Virginia Public
Employees Insurance Agency; and THE
HEALTH PLAN OF WEST VIRGINIA,INC.

DEFENDANTS RBSPONSE TO PLAINTTFF'S FIRST SBT OF REQUESTS FOR
PRODUCTION TO DBFENDANTS WILLIAM CROUCH, CYNTHIA BEANE, AND

WEST VIRGINIA DEPARTMENT OF'HEALTH AND HUMAN RESOURCBS,
BUREAU FOR MEDICAL SERVICES

DOCUMtrNT REQUDSTS

l. Documents sufficient to show the total annual number of West Virginia Medicaid

participants.

RESPONSE: Reports have been requested.
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2, All documents relating to Plaintiff s communications, injuries, requests for coverage,

requests for prior authorization, requests for reimbursement and/or complaints regarding

coverage fbr Gender-Confirming Care through the West Virginia Medicaid Program. This

Request includes but is not limited to:

a. All communications to and from Plaintiff relating to coverage for Gender-

Confimring Care;

b, All Documents and communications regarding Plaintiff s requests fol Gender-

Confirming Care, including but not limited to communications among

Defendants, and/or the employees, entities, agents, representatives, contractors,

vendors, and/or consultants of Defendants and/or West Virginia Department of

Health and Human Resources, Bureau of Medical Services;

c. All Documents and communications relating to consideration or processing by

third-party administrators, contractors, and/or vendors of requests for Gender-

Confinning Care by Plaintiff.

RESPONSE: Upon entry of an appropriate Protective Order, these Defendants can

produce an excel spreadshcet with the pharmacy claims detail for Christopher Fain.

Any communications to or from Mr. Fain's Managed Care Organization would nof

be in the possession of these Defendants.

3. Taking necessary steps to comply with applicable privacy laws and making all necessary

redactions to protect any personal health information. Documents in electronic, detimited,

and importable fbrmat (e.g., excel spreadsheet) sufficient to show number of individuals

who have requested coverage for Gender-Confirming Care, the number of claims each

2
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individual has made for Gender-Confirming Care, whether those clairrs were approved or

denied, the factual reasons for each decision, and whether any denials were based in whole

or in part on the Exclusion.

RESPONSE: Any requests made for gender-confirming care to Managed Care

Organizations would not be in the possession of these Defendants.

Upon information and belief, counseling is a covered service. However, the

data is not kept in a manner which would allow these Defendants to identify which

patients have rcquested counseling for gender confirming care. These defendants

would not necessarily know the reason for counseling and whether it was related to

gender-confirming care or some other reason. Therefore, these Defendants are unable

to further respond to this Request as stated.

Similarly, with respect to hormone therapy, upon information and belief

hormone therapy is not denied on the basis that it is for gender-confirming care.

However, the data is not kept in a manner which would allow these Defendants to

identiff which patients have requested hormone therapy for gender confirming care.

These defendants would not necessarily know the reason for hormone therapy and

whether it was related to gender-confirming care or some other r€ason. Therefore,

these Defendants are unable to further respond to this Request as stated.

4. All Documents and communications relating to the Exclusion, including but not limited to:

a. All Documents and communications relating to the decision to maintain the

Exclusion in the Health Plans in any plan year.

J
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b. All Documents and communications reiating to the decision to permit coverage

for hormone therapy for the purpose of treating gender dysphoria.

c. All Document and communications relating to evaluating, examining,

analyzing, and/or considering the Exclusion in any way.

RBSPONSE: 
.Upon 

information and belief:

a, These Defendants are conducting a search for any responsive

documents;

b. Please see Exhibit l. (Bates No. DHHRBMS00000I-5), relating to the

removal of the gender edit for most estrogen and testosterone containing

products;

c. These Defendants are conducting a search for any responsive

documents,

5. All Documents and communications relating to gender dysphoria, transgender people,

and,/or Gender-Confi rming Care.

RESPONSE: Objection to the scope of the request to the extent that it requests all

documents and communications relating to gender dysphoria, transgender people,

and/or Gender-Confirming Carc throughout the Burcau of Medical Serviccs.

Without waiving this objection, these defendant.s are conducting a search for any

responsive documonts. A search of communications of Dr. James Becker, Medical

Director, Jennifer J. Myers, Director of Professional Services, and Tanya Cyrus, for

the terms ttgender dysphoriar" ('transgender people" and "Gender-Confirming Care"

is being requested through the Office of Technolory.

4
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6. All Documents and communications relating to the Exclusion and/or Gender-Confirming

Care considered by the individuals responsible for adopting and/or maintaining the

Exclusion in the Health Plans. Please identif the responsive Documents by Bates number,

This includes, but is not limited to:

a. f)ocuments and communications regarding the safety or efficacy of Gender-

Confirming Care;

b. Documents and communications regarding the medical necessity of Gender-

Confirming Care; and

c. I)ocuments and communications regarding the cost of Gender-Confirming

Care.

RESPONSE: These defendants are conducting a search for any responsive

documents. These Defendants would not be in possession of responsive inlbrmation

related to exclusions contained in Managed Care Organization plans.

7. If Defendants contend that the Exclusion of Gender-Confirming Care is supported by any

governmental interest not encompassed in the Requests above, all Documents supporting

that contention.

RESPONSI: These Defendants are unaware of any responsive documents.

8. Documents sufficient to identifo the circunrstances in which counseling and/or therapy is

covered through the West Virginia Medicaid Program, including but not limited to

Diagnostic Codes, Procedure Codes, contracts, Health Plans, clinical guidelines andlor

(
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criteria, medical necessity criteria, and pre/prior authorization requirements and ptocedures

where applicable"

RESPONSE: Please see BMS Provider Manual Chapter 519.22 that can be tcccssed

online at:

https://dhhr.wv.gov/bms/Provider/Documents/NIanuals/Chapter%20519Vo?0Pruclit
ionerTo20Services/Policy_S19.22_Mental_Health_Counseling_and_Substance_Abus
e_Trcatmen t JOlSoAzOupdate_fi nal.pdf.

9, Documents sufficient to identifu the circurnstances in which hormone therapy is covered

through the West Virginia Medicaid Program, including but not limited to Diagnostic

Codes, Procedure Codes, contracts, Health Plans, clinical guidelines and/or criteria,

medical necessity criteria, and pre/prior authorization requirements and procedutes where

applicable.

RESPONSE: Please see BMS Provider Manual Chapter 518 Pharmacy Services that
can be accessed online at:

https ;//dhhr.wv. govlbms/Provider/Docum en ts/Man uals/Chapter_5 I 8_Pharmacy-Se
rvicesTo20.pdf

and the most recently updated Preferred Drug List with Prior Authorization Criteria
that can be accessed online at:

https://dhhr.wv.govlbms/BMS%20Pharmacy/Documents/Prcferredo/o20Drug%20l,i
stl202l l'V'lY o/"20PDLVo20202l,Q3b%20v1 1. pdf.

Please note that to the extent that the Provider Manual states in section 518.4 that

"Other drugs may be limited in quantity, duration, or based on gender, The
information regarding these drug products and their limitations is available on the
BMS website[r]" the "Drug Limits" list available online was last updated June 1,2016,
and does not reflect the removal of the gender edit for most estrogen and testosteronc

containing products.

6
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10. Documents sufficient to identi$/ the circumstances in which orchiectomy, penectomy,

vaginoplasty, hysterectomy, phalloplasty, mammoplasty, breast reconstruction surgsly,

and./or mastectomy are covered through the West Virginia Medicaid Program, including

but not limited to Diagnostic Codes, Procedure Codes, contracts, health plans, clinical

guidelines and/or criteria, medical necessity criteria, and pre/prior authorization

requirements and procedures where applicable,

RESPONSE: Please see BMS Provider Manual Chapter 519.16 Surgical Services that
can be accessed online at:

https://dhhr.wv.gov/bms/?rovider/Documentsfl\{anualslChapter%20519 .o/o20Practit

ioner%20S erry iceslPolicy_5 I 9. I 6_SurgicalServices.pdf.

I l. All Docunents and communications relating to the Exclusion and/or Gender-Confirming

Care in relationship to the federal Medicaid Act,42 U.S.C. Sections l39a(a)(10)(A)-(B)

and/or any regulation promulgated thereunder,

a, With the exception of Documents and communications protected by attomey-

client privilege, this Request includes, but is not limited to, all Documents and

communications relating to the legal requirements of the federal Medicaid Act,

42 U.S.C, Sections 1396a(a)(10)(A)-(B) and/or any regulation promulgated

thereunder with respect to the Exclusion an<Vor Gender-Confirming Care.

RESPONSE: These Defendants are not aware of any responsive documents.

7
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12. A1l l)ocuments and communications relating to the Exclusion and/or Gender-Confirming

Care in relationship to Section 1557 of the Patient Protection and Affordable Care Act

and/or any regulation promulgated thereunder.

a. With the exception of Documents and communications protected by attorney-

client privilege, this request includes, but is not limited to, all Documents and

communications relatirrg to the legal requirements if Section 1557 of the Patient

Protection and Affordable Care Act and/or any regulation promulgated

thereunder with respect to the Exclusion and/or Gender-Confirmirrg Care,

RESPONSE: These Defendants are not aware of any responsive documents.

13. Documents sufficient to show all steps taken by Defendants and/or West Virginia

Department of Health and Human Resources, Bureau for Medical Services to comply with

any and allrequirements of the federal Medicaid hct",42U.S,C. Sections 1396a(a)(10)(A)-

(B), whether or not related to Gender-Confirming Care.

RESPONSE: This request is vague and does not describe the documents rcqucsted

with sufficient particularity, and is overly hroad and burdeusome.

i4, Documents sufficient to show all steps taken by Defendants to comply with any and all

requirements of Section 1557 of the Patient Protection and Affordable Care Act, whether

of not related to Gender-Confirming Care.

RESPONSE: Objection. This request is vague and does not describe the documents

requested with sufficient particularity, and is overly broad and burdcnsome.

8
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15.The Rational Drug Therapy Program's criteria for coverage of hormone therapy for

transgender and non-transgender West Virginia Medicaid participants.

RESPONSE: Thcse Defendants are conducting a scarch for any rcsponsive

documents.

l6.All statements of witnesses or potential witnesses or persons intervicwed in connection

with this lawsuit.

RESPONSE: Please see Affidavits of Brian Thompson, Angela Wowczuk and Tadd

Haynes, Exhibit 2, (Bates No. DHHRBMS000006-12).

17. Documents obtained fron third parties as a result of authorizations, releases and./or

subpoenas relating to the subject matter of this lawsuit.

RJDSPONSE: These Defendants are not aware of any responsive documents.

18. Documents that Defendants intend to use as exhibits at deposition, sununary judgment, or

trial, or that may be used to refresh the recollection of a witness at depositions or trial.

RESPONSE: Bxhibits have not yet been determined. These Defendants reserve the

right to use any documents or materials produced in discovcry by any party.

19. All Documents relating to audits, advice, and/or comrnunications from any govenment

office relating to the Exclusion.

RESPONSE: These Defendants are not aware of any responsive documents.

9

JA1285

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 230 of 477



Case 3:2O-cv-00740 Document 252-3 Filed05131122 Page 229 ot 240 PagelD #:3722

20. All communications related to legislation and/or lobbying sunounding the Exclusion

and/or coverage for medical care for transgender people and gender dysphoria.

RESPONSE: These Defendants are conducting a search for any responsive

documcnts.

21. AII Documents that Defendants may identiff in their initial disclosures pursuant to Federal

Rule of Civil Procedure 26(a)(1)(A)(ii),

RBSPONSE: Please see Exhibit 1 to these responses, and the documents referenced

by linla to online sources. Please see Unicare Ilealth Plan of 'West Virginir, Inc.,

Handbook attached as Exhibit 3, (Bates No. DHHRBMS000013-106). Additionally,

upon entry of an appropriate Protective Order, these Defendants can produce an

excel spreadsheet with the pharmacy claims detail for Christopher Fain.

22. All documents upon which Defendants considered, relied upon, or intend to rely upon, in

support of their admissions and/or dcnials of any of the allegations contained in the

Complaint.

RESPONSE: Plcase see the Medicaid State Plan available online at:

https ://dhhr.wv. gov/bms/CMS/SMP/Pa ges/WV-State-Medicaid-Plan.aspx.

t0
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23. All Documents which Defendants considercd, relied upon, or intend to rely upon, in

answering each interrogatory and each request for admission in this action.

RESPONSE: Please see Bxhibits I and 2 to these responses.

24. To the extent not requested above, all Documents that Defendants may rely upon to support

their defenses against Plaintiff s claims in this astion.

RESPONSE: These Defendants are conducting a search for any additional

documents.

WILLIAM CROUCH,
CYNTHIA BEANE, and
WEST VIRGINIA DEPARTMENT OF
HEALTH AND HUMAN RESOURCES,
BUREAU FOR MEDICAL SERVICES,

By counsel

lsl Lou Ann S. Cyrus
Lou Ann S. Cyrus, Esquire (WVSB #6558)
Roberta F. Green, Esquire (WVSB #6598)
Caleb B. David, Esquire (WVSB #12732)
Kimberly M. Bandy, Esquire (WVSB #10081)
SsurunN McCusrEv SLrcEn PLLC
P.O. Box 3953
Charleston, WV 25339
(304) 34s-1a00; (30a) 343-1826 (fax)
lc v,ruslffl s lr unra n.l nw. c orn
rg{'esn@sh { rFad $g,Sg$t
gdavld@.qh grn+llsws r)rl
kbandy@s humad g:y*$glu
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IN THB UNITBD STATES DISTRICT COURT
FORTHB SOUTHERN DISTRICT OF WBST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER F,AIN; ZACHARY
MARTELL; and BRIAN MCNEMAR,
Individually and on behalf of all others
similarly situated,

Plaintiffs, Civil Action No. 3:20-cv-00740
Hon. Robcrt C. Chambers, Judge

v.

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department Of Heahh and Human Resources;
CYNTIIIA BEANE, in her official capacity as

Commissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OT HEALTH AND HUMAN
RESOURCES, BUREAU FOR MEDICAL
SERVICES; TEI) CHEATHAM, inhis official
Capacity as Director of the West Virginia Public
Employees Insurance Agency; and THE
HEALTH PLAN OF WEST VIRGINIA,INC.

Defendants.

C4RTTFIqATE OF SERVJCB

Now come Defendants William Crouch, Cynthia Beane and West Virginia Department of

Health and Human Resources, by counsel, and do hereby certifo that on the 27th day of August,

2021, a true and exact copy of DEFENDANTS R-ESPONSE TO PLAINTIFF'S FIRST SET

oF RDQUBSTS FOR PRODUCTION TO DEFENDANTS WILLIAM CROUCH,

CYNTHIA BEANE, AND WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN

RESOURCES, BUREAU FOR MEDICAL SERVICES was served on counsel via electronic

means as follows:
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Walt Auvil (WVSB#I90)
Counselfor Plaintffi
The Employment Law Center, PLLC
1208 Market Street
Parkersburg, WV 26101 -4323
(304) 485-3058
(304) 485-6344 (fax)
sgs-ilGtit l menJlaryge t

Anna P. Prakash, Visiting Attorney
Nicole J. Schladt, Visiting Attorney
Counsellar Plaintffi
Nichols Kaster, PLLP
If)S Center, 80 South 8th Street
Suite 4600
Minneapolis, MN 55402
(612)2s6-3200
(612) 3384878 (fax)
epi{ltaxh@J}kfi .eorr}
lr*ehladr@.nbiess:,

Sasha Buchert, Visiting Attorney
Connselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
1776 K Street, N.W., 8'h Floor
Washington,DC 20006-2304
(202) 804-624s
(202) 429-9574 (fax)
sb$chetl@lnin bdu lssul. org

Avatara Smith-Canington, Visiting Attomey
Counselfor Plaintiffs
Lambda Legal Defense and Education Fund,
Inc.
3500 Oak Lawn Avenue, Suite 500

Dallas Texas 7 5219 -6722
(214) 219-8s8s
(214)219-4455 (fax)
slrnl11lsgtg lrdlg.rqb.'Jalcgai.crg

Nora Huppert, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
4221 Wilshire Boulevard, Suite 280
Los Angeles, CA 90010
(2t3) 382-7600
(2r3) 3sr-60s0
ul@
Carl. S. Charles, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
730 Peachtree Street NE, Suite 640
Atlanta, GA 30308
(470)22s-s34t
(404) 897-1884 (fa.r)

s@

Tara L. Borelli, Visiting Attomey
Counselfor Plaintiffs
Lambda Legal Defense and Education Fund,
Inc.
158 West Ponce De Leon Avenue, Suite 105

f)ecatur, GA 30030
rbnrell i@ larn bd oiegAl.org

Perry W. Oxley (WVSB#7211)
David E. Rich (WVSB#9141)
Eric D. Salyers (WVSB#13042)
Cluistopher K. Weed (WVSB#I3868)
Oxley Rich Sammons, PLLC
Co unsel for Ted Cheathtm
517 9d'Street, P.O. Box l?04
Huntington, WY 25718-l'704
(304) s22-1r38
(304) 522-9s28 (fax)
p$.rt(y &s,sy,!$n
dri.sh@gxteylF^r'l{v.eom
es$l!'e{sff r}x;l ey l$tLlr.vg:;ere nr

sussd@sxlgvisrs{s=aq!CI
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Stuart A. McMillan (WVSB#6352)
Counseltor Tlrc Health PIan of llest
Virginio,Inc,
BOWLES RICE LLP
600 Quamier Street
Charleston, WV 25301
(304) 347-l l 10
(304) 347-1746 (fix'l.
s,Iq$nlillat&bwlrsf ,

Aaron C. Boone (WVSB#9479)
Counselfor The Hcalth Plan ollYest
Virginia,Inc.
BOWLES RICE LLP
Fifth Floor, United Square
501 Avery Street, P.O. Box 49
Parkersburg, WV 26102
(304) 420-550r
(304) 420-s587 (fax)
+.bpone@,bo},elej ricf :com

/,#Lou Arur.S, fvrus,
Lou Arur S. Cyrus, Esquire (WVSB #6558)
Roberta F. Green, Esquire (WVSB #6598)
Caleb B. David, Esquire (WVSB #12732)
Kimberly M. Bandy, Esquire (WVSB #10081)
Counsellor lVilliam Crouch, Cynthia Beane, and
lltest Ylrgittio Department of Health ond Human
Resources, B ureau for Medical Services
Ssurunu McCusrrv Slrcsn PLLC
P.O, Box 3953
Charleston, WV 25339
(304) 34s-1400; (30a) 343- 1 826 (fax)
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Page 3"
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1.5

IN THT UN]TEN S:rATAS DIS']TR]CT COUR?

FOR ?Hg SOUjIHERN D]STRICT OF WE$T VIRGINTA
I{UNTINGTON SIVISION

CHRIS?OPHER FA3N.
SHAWN ANNSRSON,

af]r.f a $hauntae Andersan;
individua3"ly and" on behalf of aLl others
similarly sit.uated,

Plaintiffs,
v. Civil Action No. 3r2}-cv-00?40
WILITIAM CROUCH, in hi$ official capacity as
Cabinet $ecreiary of tile West Virglnia
nepartment of Health and Human Resources;
CYN?ilIA BEANS, in her official capacity as
Commissioner for the we€t. Virginia Bureau fcr
Medical Serviceei and WE$T VIRGINIA
TEPARTMEN? OF I{EAL?g A}]D HUM.AN

RESCIURCES, BUREAU FOR MEDICAI
SERVICES;

Defendanls.
VIDEO?APED DEFOSTTION OF S}IATJNTAA ANDSRSON

On the 22nd day of April 2022, beginning at
approxirnalely 1"0r00 a.m., via Zoorn Conferenc*, West
Virginia before rne, Magdalena Ezcz*xba, Court
Reporter and Notary Fublic, appeared SI{A{IN?AE
ANDER$ON, Wicness, who being by rne first duly
sworn, gave her oral deposilion j.n the causeg
pursuanl lo notice of counsel and for the
respective parties as hereinafter seb fort'h" $aid
deposition is to be used for purposes of diecavery
and for any and a13. olher purposes permicted by the
FederaL Rules Slate of l"Iest Virginia Rules of, Civil
Procedure.

4
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9
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rvww.veritex{.conr
Veritext Legal $olutions
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APFEARANCES r

on behalf clf the PLaintif f s:
bralt Auvi1, Esquire
auvi 1@lheempl oyment I aw*ente r . com
THE EMPL0YPIENT LAW CSNrHR' PLLC
1208 Market $treet
Parkersburg, WV 25101
Sasha Buchert, Esquire
sbuche rt@1 arnbda 1e gatr . org
IJAMEDA LEGAT, DEFEI.'I$E ANtr EDUCA?ION tr,UND'
:-776 K $treet, N.W. 8th $'laor
Washingfon, n.C" 20006-2304
Anna P. Prakash, Esquire
aprakash@nka. com
IrIi cole J " SchLadt, Esqulre
nschladt@nka. com
NrcHor,s KAsrER, FLLS
rDS Center, 80 $outh 8th street
Suite 4600
Minneapolis, MN 55402
6L2 256*3200
Avatara $mith-Carrington, Esquire
asmi thcarr ingtonol ambdai-egaI . org
LAM8ilA LEGAL, DgFEbIgE ANn EDITCATION S'IIND'
3500 Oak Lawn Avenue, suite 500
Da11ag, TX 752L9-6'722
2L4-2r9*S585

rNc.

Tl\?/a

Tara t, Bqrre1li, Esquire
t,bore 1 1 i@1" arnbda legal . org
LAMBDA L,XGAL DEFENSE AND EDUCATION F{JND, INC.
158 West Pance De Leon Avenue, Suite 1"05

Decatur, GA 30030

www.veritext.com
Vcrifext Leg*l $olutions

888-39r-3376
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APPEA*ANCES {Continued)
on behalf of the Def endant,s:

Iror: Ann Cyrug, E*guire
Kimberly M" Bandy, 8$qui:re
lycrus@ghumanlaw, com

sHuMAN, MSCUSKEY & SLTCER, PLLC

14 j.L Vi.rginia $treet, Suite 200

Charlesbon, lilv 2S339

304 345-1-4CI0

www.yeritext.com
Veritext Legol Solution*

888-391-3376
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Fage L33

8Y Mg. CYRTJS :

A. I'rn going to turn your altention to

anotlrer topic, lo the Medicaj"d plan, tro yttu knonr

when you became a Medicaid recipient?
A. On or around 201"9,

A. lVhat prornpted you to sign up wilh
Medicaid, if you know?

A. When r gof t$ the hal-fway houee, they sent

us to a free clinic to get a physical . Jtt that
lime , f,.}iey asked us if yoll had any insr"traace or you

wanted to try to apply for Medicald, and that,'s

what I did.

C" Do you know when you f irsl hecat*e ellgible

www.veritext.com
Veritext Legnl $olutions

888-391-3376

DEPOSITION OF SHAUNTAE ANDERSON
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Fage 141

you then start getting your hormones through

Medieaid or throughr yau krrow, a program t,hat bras

under Medicaid?

A. Wtren I first signed up for Medicaid, I was

stiLl under the Bureau of Prisons Fo they had l<>

pay f ox' 1t.

0" Was there a polnt whea ynu were no l"onger

under the Bureau of, Priscns but then you were Just

strictly under lt{edicaid?

A. Yes.

A" At that point. did you seek to have your

hormones for gender confirming care paid by

Medicaid or a program that, woul"d be under Medlcaid?

A" Yes, I did,
O. And was Lhat were ihose approved and

covered?

A. The first, my f irst, tirae I lrent to the

pharmacy, tt was not covered and r had to pay out

of pocket.

0. Do you know why it was not covered the

first Lime you went?

A. I'rom my underrtandirrg, it had somet.lxing lo
do about when it, was filled or somet,hinE of that
nalure.

www.vcritext.cnm
Veritsxt Legal Solutions

888-391 -33?6
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a. Was a timing l.eeue?

A. I believe ss.

0, As far as yor"r ltnow, hae there ever been a

denial of your gender confJ.rming hormones by

Medlca{d based on the fact that yo:u are

t,ransgender?

l4S . 8UCH$RT I Obj ect j"on t o f orm .

tt{g l*ItNEgg: To rny kncwledge, nG.

www,veritext.com
Vsritex{ Legal Solutions

888-391"3376

DEPOSITION OF SHAUNTAE ANDERSON
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but

for

you

the

A- Ysu might need t,o give a spelling of that,,

an)rway.

So as far as you know. does Medicaid pay

y*ur visits?
Are you looking at sonelhing there? Are

0oog1 ing?

A. No.

A. I thought you $ere trylng to help us ftnd

name ,

A" No. My screen timed out.

A. Sorry.

A. Yourre f ine. Can you read Che qu€stion?

www.vcri&xt.*orn
Vsritext Legal Solutions

888-391-3376

DEPOSITION OF SHAUNTAE ANDERSON
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BY Mg. CYRU$:

a, I see.

And you've had other yourv* had medical

visits?
Have you had medical visite for gender

conf:i.rrning car€ since yourve been on Medicaidp

Mg. BUCHERT: Objection to form.

THE t{IT$ggS; Honestly, Itm I canrt
anst/er lhat, question, but I can say thj"a, I arn a

riroman. I see an OBGYN Just llke any oth€r woman,

BV }.19. CYRUS:

A. Is I'te the on* who pre*cribe* yoxrr gender

confirming hormones?

A. He continued the hormones that I was

www,veritext,c$m
Veritext Legal Solutionr

888-391-33?6

DEPOSITION OF SHAUNTAE ANDERSON
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already en from the Bureau of Frisons, y€$.

0. As far as you know, does l'ledicaid pay for
your visits to Dr. Pat.ton?

A" To my knowledge, yas.

A. So to your knowLedge, have you had any

claims f,or nredical care, whether it's gender

confirming or not, not paid by Medicald for the

basis t.hat yourre t.ransg*nder?

MS . BUC1{SRf : ObJ ecc ion to f orm.

THE I4ISNESS ; I dont t knorr;. I havent f,

received any hi1la, If it ie, I donlt know.

BY MS. CYRU$ I

A. So if there had been a denial, you t{ere

not aware of :-t?

fhere is no in other words let me

restaLe Lhat.
fhere ie no denial" of any of clairn yourve

made witl Medicaid for Lhe hasis t'hat you're

transgendgr that, you're awar€ af?

Mg . gt'flHgRT ; Ob j ect ion tr: f orm.

BY Mg. CYRUS:

a. Is that right?

A, I canrt really ansrder thaL question

because il's a lit,rle I" dontt. quite understand

www.veritext"coln
Vcritext Leg*l Solutions

888-391-3376

DEPOSITION OF SHAUNTAE ANDERSON
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what you I re sayi.ng. I t rn sorry.

A. ?hat's okay. No. That's fine"
I'm trying to find oul, as far as you

know, lras Medicaid denied one cf a cLaim thal
ysu've made f or some sort, of care and said t,hey

arenrf, going to pay it because yourre transgender

or you have a t,ransgender diagnosis?

MS. BUCHERT: ObJection to form"

?Hg WI?NESS : To ny knowJ.edge, f don't
have Ifve never had any claime danied,

BY MS. CYRU$:

A" lhat was my know3.edge as we}1, bul I
wanted t.o make sure your infornation matches what

my understanding is.
A. But f wil-l say this t,hough, lhe reason I

bad no I can'L say why, f]o more than you can.

a- I think we actually have informatlon ln
this case. ILrs probably more t.han what you lrave.

But at any rate, fourve already testified yourre

not aware of my denia3- where theytve said you canrt

have Borne either treatalent or a drug becauee youtre

transgenderi is that right?
MS . FUCHERT : Obj ection to f orrn.

THE ilITNgSg: To stop my horrnone therapy
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can be detrimental to my healthr so that^ts why they

haven't stopped it, I don'b know t}:e speclf ic
reasorls why, br.ll I do know that iL can cause blood

clots which can lead to your death.

BY MS. CYRU$:

a. Do you know that your lrormone therapy is
actually covered under Medicald?

Mg. BUCHERTT Objection.

?HA WITN8SS; f havenrt received. a bil"}
y€t, s$ I assufte thaL it is cave red by my it{edicaid.

BY MS. CYRU$:

0, And you've been getting that getting

those hsrmonee sj.nce you slgned up on Medicaid in

201.9 up t.o the pres€nLi is that righl?
A. I mean, 2ALg when I waa in prison, I left

from prison wilh hormonea on a hormone regimen.

They just conLinued if when I got fransitioned inEo

l.he outside world.

0. So }et me ask you: tr{hat is your

understanding of what this lawsuit. is abouh?

MS. BUCFIERT: Obj ectinn to f ornn.

fHS WT?NfSS: My underslanding ie that, I
have ingurance that dsesnrt csver anything that,'*
rnedically necessary for me Lo continue lhe gualily
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of life that I should have, rtot just me but anyone

in rny aituation.
BY MS - CYRUS r

A, And when you say it doesnrt csver anything

t,hatte rnedicaLly necessary, what are you referring

to?

Mg . BUCHFRT : ObJ ectian r,o f orm.

THg WTTNESS: What Irm referring to ie any

of the confirmation procedures that &re nt:t

coneidered cosmeti* but mediaLly necessary for a

person like myeeS.f .

BY Mg. CYRU$;

*. $o younre referring to surgeries; io that

righf?
A. $ot

MS. BUCHERT : Objection-

THE WITNESS: ** not llmited to Lhat.

BY MS" CYRUS:

A. What else is it that you beli*ve is not

covered" besides eurger3"ee or gender confirming

surgery?

A.

\J.

I'm sorry. Can you repeat, that again?

Yes.

Whal is it that you bel"ieve is nol. cavered
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by Medicaid besides gender confirming surgery?

MS. BUCHER.T: objection lo form.

THg Wf TNESS: You :!ean like a

vaginoplasty.
8Y MS " CYRUS;

0. Right. Ttlat be would be surgery. Right"

r heard you say that nolhing is covened

for gender eonfLrming c&re. So let'e back up. We

jusl talked about. Medicaid cov€rs your hormones for
gender conf,irnri.ng car€; is that right,?

A, ti:ey cover my hormones, I'm rrot s\tre X

cantt eic here and say that itts for gender

confirmlng care.

fi. Youfre getting estrogen female hormonee,

right ?

A" Yes, just Like any other \4roman utho has low

estrogen wcul-d get €strogen hormones to supplement

that "

A, Exact)"y.

$o yau agree you get eslrogen regardless

of lhe fact t,hat you are transgender, right?

M$, BUCHER?: Objection to forn.
TIIE WITNBSS r But you eaid t.hal it hae

oomething to do wirh gender confirming, thatts not
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gender confirming.
BY Mg. CYRU$;

a. $o you donrt €onsider your fernale hormoneg

ta be Eender conf irrning?

A, !o you you trere the one that asked the

questLon, bub l fm lrying ta get you lo understand

that it,'s hormoneg are f,or any woman. It
doesn,e have to bs *pecif{cally for gender

confirming.

A. Are you taking female horrnones f*r any

othen reasoR, to your knorrledge, beeides the fact
t,hat yourre transgeader?

MS. 8UCHERT: Sbjection to form.

THE WI?NESS; Irm laking t,hem because I
have lovtr estrogen.

BY MS, CYRUS:

0" Do you believe you would be taking lhem if
you wer€ not' transgender?

Mg, BUCH$RT: Objecllon to form.

?AE WITNgg$: f f rn not a doctor" I canrt

say what they would preecribe to me or not,

prescribe 
"

BY MS, CYRUSI

A. But you did say youtre takinE t,hem becauee
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you're a woman; is that right?
A. f tm laking them becauge I have 3.ow

esfrogen,

0, Do yau know whether your estrogen 1eve1

would be 1ow for a male?

MS. BUCH$R?: Objection t0 form.

?Hg WITNfiSg: $o, I just knora that at

this poine my estrogen level is rrrhere iE needs Lo

be the lae[ tirae I had ]"abs.

BY MS, CYRU$:

A" Speaklng of that, Medicaid also pays fclr

your labs bo check yaur estrogen levele; ls thaf

right ?

MS" BUCH$RTT ObjectLon to form'

THE WITNESS: Just like they dcl f or a:lyone

else "

BY MS. CYRU$:

A. $ure enough"

Do Lhey they also PaY for, we talked

about. your psyehological, psychiaLric visits,
coxre*t? 'they pay f,or that ?

MS. EUCH3RT: Objection to form.

TI{g WI?NESS I Yes.

BY Mg, CYRUS :
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Mg. BUCH9Rf: Objection to form.

THE WffNEgS: To my understanding' 1 just

knr:w that I receive that Uhey continue rny

hormone Lherapy from prisan, $or 1roo knElw, no one

has ever expLained anylhing elge to me about tt 
"

gY MS" CYRUS:

A" But you have an understanding that

Medicaid is payi.ng for your hormone replacement

therapy, correcl?
Mg . BIJCHERf r Sb j ecl ion to f orm,

THE I^II"NESS: I understand t,hat, I have not

receivcd a bilL r so unless t,hey so I haventt

rec€ived a bill so f assune they are 
"

BY Mg. CYRU$r

A. I don't know whether I don't know that

it would incLude, you were actr.rally receiving

counseling. Yorr said you were seeing a

psychiatrist. Da you have you received

counseling that you submitted to Medlcaid?

A. My psych counseling is covered by

Medicaid.

A, $o you are having bolh couneeli-ng and

hormone replacement therapy cavered by Medicaidi is

LhaL righut
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A" Yes.

0. Scl iLts thls sbatement is not accurabe

Lo the extent, it says, fhe exclusions all

categoricall"y deny transgender people coverage for

gender confirming care. Gender confirming care

includes, but ls not limited Eo, counseli*g,

hormone replacement therapy and surgical care?

Mg. aUci{ERT: Abjsct,ion to form.

YHA hIITNESS: Actually the stal'€rCIent is

correct. Think about.

gY Mg. CYRUS;

0" How is
A" How is it eorrect? Ju*t because Itm

included becauee I do get counseling and I do get

hormone therapy that rfiay or may nol be covered by

tvtedicaid. There ar€ people, cliher t,rang people who

don'L get eit,her one.

0. What j.s th* basis of that st,atement thal

yCIu just. made?

A. What ie the basis of thal statement? The

basis af lhat st.at,em€nt ls f,rom seeing $n social

media peop).e's posts concerning these things saying

t,hat they are asking where ta go, who bs see,

what because the places thab they they
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haventt been able to find the right person to do

anything,

A" Are you aware of anyone who has been

who is transgender whc: hae been denied their
hormone replacement therapy by Medicaid in
west Virginia?

MS. BUCHERTT Object,ion t.o feirm.

fHA WI?NE$S r IiIo on6 Perscna11Y.

BY Mg- CYRU$:

A" Are you aware of, anyone rarho is a Medicald

parlicipant urhof g been denled couriseLing in West

Virg:i.nia for being rrarxsgender?

A- $o. No one personallY, no,

a. And if lhe testimony in this case is that

both counseJ"ing and hormone replacement therapy are

covered by Medlcaid, for its parlicipants regardless

of being transgender and, in fact, iL covera those

thing* for transgender part.lci-panLs, do you have

any reason to dispuEe that?

Mg. EiJCggRT: Objection Lcl f orm"

?HE WI"NESS: You're leaving out the

eurgical care.

BY MS- CYRUS:

A, I am. ?hat's righL.
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My question ie abetut counseting and

hormone replacemenC therapy, thabts correct"
A. But, if youlre going to talk aboul

something you need to discueg it all. That would

not make that. would make t,hat statement, still
f actual", would it not

A, Do you have any do you have any reasotl

to dlspute the test,imony that both counse3.lng and

hormone replacernent, thsrapy are covered by Medicaid

for its participant* even the transgender ones?

MS. FUCI{ERT: Objection to form-

fHg WITNES$; I canft speak for everybody

elee. I can on3-y speak fnr myeel"f .

BY I'4S. CYRU$ ;

A. And based upon your own experi.ence, that,

is a true slat,ement I bolh your counseling and

hormone replacement, therapy are covered by

Medicaid; is that right?
IvlS. SUCHFRT; Sbjectl-on t0 form"

fHg t{ITNEgg: ?o my knowledge , yer.

BY Mg. CYRUST

A. Is Lx your understandlng that yav have

been diagnosed with gender dysphoria?

A" Yes.
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0. llhat and lrm f iniehed wit,h the exhibit

f ar the rnoment 
"

What da,es that condition rnean to you?

MS. BUCI{ERT I Obj ection to forrn"

"HS 
?{ITNESS : I rm nol a doc*or 9a I canrL

put it intn technical terms but,

gy Ms. cYR,os:

A. I do*tt need you lo.

A" 8ut as far as rnyself , itts just what I've

alwaye known my wirole life that. my outuard

appearance does not refS.ect my inward appearance,

who I am on Lhe inside, who lrve alwaye been,

0" Does lhat have some impact on you?

A. A great deal of impact"

A. Thalls what lrm trying ta get ab. What is

the irnpact on you? Can you describe for me

syrnptoms Lhat yCIu experience that, you bel"ieve are

gender dysphoria?

MS . ts$CHeRT: Obj edti.on to f orm.

?Hg WITNB$S r lilot being abLe to be rny

aulhenlic self , Eo harre Lo l-ive a lie, t'o have to

be to be something that sQlneone elee says If m

suppcsed tCI be. To let *omebody else make the

decisions about luy life and abcut my care. It'g
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hurtful.
BY Mg, CYRU$ r

0. Is there somebody who is mocking you now?

MS. BUCIIERTT Objectj-on to form.

THg I{ITNESS: Everywhere I go. I live in

a state full of peop3"e lhat are not always

receptive of people of being transgender, ?hat's

why I try to llve as steaLth as posslble.

BY MS. CYRIIS r

A" Are there certain procedures that you

believe you need that wiLl treat ysur gender

dysphoria?

MS" g$CHgR?: ObJection Lo form"

TXE WI?$TESS: Just the trealment that is
prescribed and t"hat'e all the cosmetic that ' s

considered medlcaS.Ly necessary Lreatment,

3Y MS. CYRU$;

A. And what I'm sorry.

A. Go ahead.

A" No. I htas going to s*y what is lhat? Can

yoll tell me apeel'fLaaLLy rxhat' the treatment ie thal

youttre referring ta?

PlS , BIJCIiERT ; Ob j ection lo f orm.

THE ?{ITNESS r Gender conf irmabi$a,
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r*hat,ever else that, I would need' whaLever a doctor

ti:inks would give me lhe best guality of life.

BY MS. CYRUST

A. And are you able to be more speclfic

beyond Just gender confirmation? Are there

specific procedures lhat you bel"ieve you need that

are medically necessary to treat your gender

dysphoria?

MS. BUCHERT: Objection to form.

THE WITNFSS: There are other proceduree

Lhat it's not, that naE just. what I believe,

it's what a whole liet of doct,ors beli"eve and knorar

to be true, r fieaJl, but me specificaLly, a breaet

augmentalion ls one of Lhem.

BY Mg" CYRUS;

a, And ie thab the only one?

Mg . BUCITSRT : Ob j ect ion to f orm.

fHE WI"NESS: No. But" it was I rnean, I

coutd gCI on for hours about things of that nature

but I'm not"

BY MS. CYRUS:

A, I had an undersuandlng that you were at

leasl inieially saying you bel"ieved you needed

br*asc augmentat,ion and vaginoplasty?
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A" YeE, from my understanding when you aeked

the line of quesEioning, vaginoplast,y vras we

atready knew thaL that's what I wanted. That,

was I do $/ant l"et me gCI o:1 tbe record and say

thaL a vaginopla*ty, which is gender confirmation

surgery, and a breaet augmenLalicn, and not to be

limited ts just tlrase two things but

a. Eelieve ile. I'm nct limiting you lrm

trying t,CI find out what it is lhat yourre seeklng.

Whal ie your I donrt know if you wanl

to caIS it, a wish lj"st, but if you were to, you

know, have what you believe you rreed to treat your

gender dysphoria, what is it you're seeking ig and

r had understood it r*ould be a breast augm€ntation

and vaginoplaety; is t.hat correcl?
MS , BUCHERT: Obj €ct.ion to f orm.

?HE WlTNggS I That'g corr€ct. And any

surgical care that a doctor would recommend for me

to have,

BY Mg. CYRU$I

A. Has any docLor recor$mended you have breast

augmentatlon and vaginoplasLy?

A. No doctor has said bhese things on the

record because they know t,hat Medicaid does not,
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cover il, and they knor.r whal kind of distress that

wsul"d e ause fte to even talk about it.

A" How do you kaow lhal that,'s why no d'octor

l:as said tkrat on lhe record?

Ii,l$ - BUflIIERT I SbJ ect,1$n to f orm '

?HS WITNE$S: Because they've all rnirrpred

the same thing when vretve had theee conversations.

Itre nof covered by Medicaid"

BY MS. CYRUS:

A. $o yourve discussed

A. So Lhere le xta sense in bhem discussing ib

any further.
A. $o you have dlscussed with physicians the

fact, that breasg augnentation and vaginoplasty

lrould not be covered bY Medicaid?

MS . gUCfiERT: Obj Bcticln to f orm.

fHE WIf$Eg$: No. The doctors have

discussed wieh me lhat it's not covered" so there

is nothing that they ean do about it'.
BY MS, CYR.U$;
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BY Mg. CYRU$I

A. Do you know if any of your medical records

say that?
Mg. BUCHERT: ObJ ect,ion to f orrn'

fHE WIT$SSSI To mY knowledges r;.Q,

BY Mg. CYRUS:

A, so have you eYer made * cLaim wieh

Medicaid requesting EhaL it or on'e of the MCOs 
'

your MCO, pay for you to have breaet augmentatj.nn

and vaginoplasEY?

A, No, I have not.
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0" Have you ever made a claim for any other

type of gender conflrming surgery through Medicaid?

A" N<r, I have noL"

a. So assr.lming you were leL'g Just assume

t,hat yo1l $rere to have breast augment'ation and

vaginoplasly, how do you believe those procedures

would affect your gender dysphoria?

MS- FUCHSRT; $bJection tcl form.

THE WITNESS: It' woutrd make rfle f eel closer

t,o belng compl-efe to feel- a lot bet'ter about

eepecially aesthetlc wise when I go out inlcr

public, how people you kncrw, how Itnr perceived

and chat, wouLd cont,inue to help me live as steallh

as possibte arrd ta llve happtJ.y as a rdoman"

BY Mg. CYRUS:

A. When you say thoo* worrld hel"p you be

closer to being cornplete, are you referring lo

being a complete woman?

A. Yes.

l'1S . BUCII&RT : Ob j ect ion to f arm .

BY MS. CYRUS:

A. If you have breast augmentaLion and

vaginop3.asty, do believe your gender dysphoria will

be gio:le comPlet,elY?
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2010 you began to medically tra*sition, and you

lacked health accegs t.o heal"bh insurance for
gender confirming care buE you st,iL1 had a need t.o

transiti-on t,hat was so urgent you were forced tc:

self treai. so in l0t0 we talked about, lhat rrras

during one of the windows when you vt€re not,

incarcerated, correct?

A" Yee.

A" And the self-treating is take estrogen,

which we talked about. And then you w€nt to

priron, pfi.ragraph ten, and contj.nued your process.

And in prlson yo$, number 11, you talk about how

you updated your siatus lo ref,lect your t,ransgender

identity. You were treaLed as a woman for purposes

of securlly checks. And evaluated by medical

professionals and you gat approval Lo wear

typical3.y feminine undergarment.s aF pari of your

transition. Wef ve talked about all of, t.hal in this
case; is that right?

A, Yes, we have.

A" I just don't want ta belabor anything <rr

Eo back over" I ju*L make Lc want sure w€'ve

ccvered everything that. you're saying here,

Page 3 you slarted L2, you began
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Pag* 198

counseling and were diagnosed wlth gender

dysphoria " And I 'm assumi.ng that ref ers to t,he

tine when you were incarcerated, correct?

MS. EUCH3RT: Objeclion to form.

THE WITNES$: YCS.

BY M$. CYRU$:

0, And then while you were incarceraled you

advocated for access 3o gender confirmlng care tar
geveral years. &nd then in ar*und 2019 ie when you

had the recsnmendation for the hormone replacement

therapy and you started that around May of 2019 -

You said you were nof, however, able to
acce6s gender conf irmj-ng surgery. And your earlier

testLmony was thal was because you hadnrt met the

crit,eria; is that correct?

A. Yes. l{1th the passtng of the Bureau of,

Prisans form for caring for tran$gender peop3.e, I

would have t,o meet the cri.teria " I had not been on

hcrmone therapy long enough,

MS, EUCHERT: And, Shauntae, I'm going to

instruct you to take all t,he time {inaudible} this
document. We(re going t,hrough it pretty quickly

and I'n having (inaudible) lhrough. I known we've

been doing this for a while buf I just lhlnk it's
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STA?E OF WEST VIRCINIA, To-wit r

T, Magdalena Szczerba, a Notary Fublic and
Registered Professional Report€r withln and for the
SLate aforesaid, duly commissloned and quaLified,
do hereby certify that. the videotaped deposition of
Shauntea Anderson was duly taken by me and before
me at the Lime and pl"ace specified in the capt.ion
heroof.

I do fr"rrther certify t,hat said proceedings were
correct.ly faken by me in stenotype notesn that the
same were accurately Lranscribed out in full and
true record CIf the testimCIny given by said witnees "

I further certify that : am neither attarney or
counset for, nor relaled to or employed by, any of
the part,ies to the acli.$n in which t,hese
proceedings were had, and furlher I am not a
reJ.aLive or ernployee af any attcrney or counsel"
employed by the parties hereto or financiaLly
inLeresLed in the action,

r certify that the attached transcript meet,e
the requirements sel forth witl:in article
L,wenLy-seven, chapter forty*seven of the West
Virginia Code.

My commisslon expires t,he 3rd day of ,July,
zuzt,

Given under my hand and seal this l"sL day of,
May, 2022.

Magdalena fizczerba
Registered Profeseianal Reporter
Notary Subllc

J"t,
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CERTITICA?ION OF $ITXESS

ISSI€NMENT REf'ERPIICS $O: 5?001{9
CASE NAll:EI Fatn. Chtlstopher Et el' v. Crsush' flll).lam gt &1 .

oAtE Otr DEP0SITIONt 412212A22

ttXtllESS' NAIIE: $hauntae Arrdereq*
ln accordance wlth tlre Rules of, {i,vil

Procedurel I havs read the entire transqtipt of
ny testlnony or dt has been read to me,

I hsve llsted ny changes on the attached
ffrrata Shest, Itstlng page and llne numbers as
ryel.l as the reason{$} fsr th* chang€ {,s}.

I f,equest t,hat these changes be entered
as part sf tbe record of nry testimony.

10

11

I have execut.ed lhe Srrata $lregt. a6 selJ.
as thla CerLiflcat€. and rggrast and authorize
tlrat bcth b* aFpended t.o the transcrl"pt (}f fiy

I
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5
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I
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Lestllrony and

t1{- z*-zr'rz
Date ,Shauntae Anderson

$xorn to and subscribed before $€r o

$lct,ary FublLc ln and for the $tats and County,
Lhe ref€r€nced lrltness did personally appear
and aclrronledEe that:

They have xead tlre t,ranscrlpt;
They have listed all of th€is corrtctions

{n tha appended Errata Sheel;
?hey signed lhe foregolng Svcrri

Statementj and

Their execrrtlon of this Statement is of
thetrr free act and d€ed.
aff$.xed ny and of,ticlal

be S.ncorpo there.ln,

14

15

It

18

1S

zt'

21

22
,'t

I hane

thL" ?.q4
seal

2a22"ri*y of

Notary Publ

pzl
Cctrunissfon Erplration Oate

Ysitext Leg*l Solutions

24

25

www.veritexl.ccm

ir--rrr-3-{

888-391-33?S

JA1320

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 265 of 477



Case 3:20-cv-00740 Dacument 2nZ-4 Filed 05131/?2 Page 58 *f 58 PagelD #: 3791

Page 221

1- ARRA?A SHEET

I'ER,IfEX? ].EGAL $OLI]TTONS MIDWEST

ASSIGNMENT NO: 5200149

PAGE/LIN8 tsl I CITANGE lngesoN
Prg* 11,, Line 3l rportr ehculd 5" rp,atr!:' Tnlnglaphlcal error

Page 154, Line 1? l rrwomstllt shorrld be evomant' 'Iltrpographlesl ertrof,

page :.30, trlne tr$r rrrtomantt ghould be "rrofiltnn ?:4pographieal error
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CONFIDENTIAL

Page l-

TN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRTCT OF WEST VIRGINIA
HUNTTNGTON DIVISION

CHRISTOPHER FATN,

SHAWN ANDERSON,

a/k/ a Shauntae Anderson;
individually and on behalf of all
others similarly sltuated,

Plaintiffs,

CiviL Action No. 3t2A-cv-00740
Hon. Robert C. Chambers, ,Judge

6

.7

R

9

v
10
l- l-
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2t:
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WILLIAM CROUCH, in his
officlal capacit,y as
Cabinet. Secrelary of the
West Virginia Department. Of
Health and Human Resources,'
CYNTHIA BEANE, in her official
capacity as Commissioner for the
West Virginia Bureau for Medical
Services; and WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN

RESOURCES, BUREAU FOR MEDICAI-,

SERVICES,
Defendants.

VIDEOTAPED ZOOM DEPOSITION OF CHR]STOPHER FAIN

On the 28th day of April 2022, beginning at
approximately 10:00 a.m. , via Zoom, bef ore, Melanie
Smith, Court Reporter and Not,ary Public, appeared
CHRISTOPHER FAIN, Wj-Lness, who being by me first duly
sworn, gave his oral deposition in the causes pursuant
to notice of counsel- and for the respective parties as

hereinafter set forth.24
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105

ON BEHALF OF THE PLAINTIFFS:
ANNA P. PRAKASH, VISITING ATTORNEY
NICHOLS KASTER, PLLP
IDS CENTER, BO SOUTH BTH STREET
SUITE 4600
MTNNEAPOT-.,rS, MN 554Q2
(etz) zs6-3200
aprakash@nka. com

ON BEHALF OF THE PLAINTIFFS:
WAI,T AUVIL, ESQ .

THE EMPLOYMENT LAW CENTER, PLLC
].208 MARKET STREET
PARKERSBURG, WV 2610I-4323
(304) 4Bs-3058
auvi 1@the emp I oyment. I awc ent.e r . com

ON BEHALF OF THE PLAINTIFFS:
AVATARA SMITH CARRINGTON, VTSITING ATTORNEY

LAMBDA LEGAL DEFENSE AND

EDUCATION FUND, INC.
35OO OAK LAWN AVENUE, SUITE 5OO

DAr.,LAS, TEXAS 75219-6722
(2r4) Zt9-B5Bs
asmi thcarringt.on@l- ambda I ega I . org

ON BEHALF OF THE PLAINTIFFS:
TARA L. BORELLI, VISITING ATTORNEY
I-.,AMBDA LEGAL DEFENSE AND

EDUCATION FUND, INC.
].58 WEST PONCE DE LEON AVE., SUITE
DECATUR, GA 30030
tbore 1 I i@lambda1egal . org
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APPEARANCES (cont ' d)

ON BEHALF OF THE DEFENDANTS:

LOU ANN S. CYRUS, ESQ.

KfMBERLY M. BANDY, ESQ.

SHUMAN MCCUSKEY SI-.,ICER PLLC

P.O. BOX 3953

CHARLESTON, WV 25339
(304) ra5-l-400
1 cyrus@shumanlaw. com

kbandy@shumanlaw. com

AI,SO PRESENT:

ANDREW BAKER

(vTpEoGRAPHER)
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Page 33

MS . PRAKASH: Ob j ect,ion. Foundation.

THE WITNESS: She st,art,ed the process of

referring me to an endocrinologist.

BY MS. CYRUS:

O. Then did you go t,o an endocrinologist,?

A. Yes.

O. Was your underst,anding t,hat the purpose of the

male hormones was for some a tYPe of

gender-conf irming care?

MS . PRAKASH: Ob j ection t'o f orm.

THE WITNESS: Yes. That's what sex

hormones are for. Mine are for masculinization, Y€S.

BY MS. CYRUS:

O. And you started taking t.hose in March of 20:.'9?

A. Yes.

O. Are you familiar wit.h the Lerm

"gender-confirming surgical proceduresrr ?24
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boss ?

A. No.

a. Okay. Did you t.hen suf fer nightmares and

disturbed sleep because of t.hese work confrontations?

A. Yes.

a. Okay. Are those types of things still going on

where you work, either at the liquor store or at the

unj-versiLy or at the school?

MS. PRAKASH: Objection. Form.

THE WTTNESS: They happen about 25 to 35

percent of t,he time at the store. For the most. part., ily

regulars don't slip. My voice sometimes will slip.

When f was wearing a mask, f was misgendered nine times

out of ten. ft became very stressfu1 and

anxiety-producing to hear that all day. So I made a

conscious decision t.o take my mask off and work without.

it. in order to be properly gendered.

So that dropped down to only abouL 20 to 35

percent

it's not

of the people still having issues with iL, but

rudeness, it ' s just percept.ion.

BY MS. CYRUS:

a. Okay. Did you have a hysterectomy?

A. Yes.

O. Okay. When was that?
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A. FalI of 2018.

O. And so it was

you being t.ransgender?

A. No.

the surgery was not related to

a. Okay. And

insurance that. paid

A. Yes.

did insurance did you have

for your hysterectomy?

O. And what insurance was t.hat?

A

A

That was Medicaid.

So Medicaid paid for your hysterectomy in 2018?

Yes.

24

www.veritext.com
Veritext Legal Solutions

888-39 I -3376

DEPOSITION OF CHRISTOPHER FAIN

JA1327

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 272 of 477



CONFIDENTIAL

1

2

3

4

5

6

7

8

9

O. Now, have you

your back as welf?

Page 54

did you also have surgery on
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A. Yes. I had surgery on my on my upper back

and neck.

a. And when was that?

A. ,fune the l-st of this year.

O. So 2027?

A. Yeah, 202L.

O. Okay. And did Medicaid pay for that?

A. No.

a. Okay. Did you have any insurance coverage for

that?

A. No. Medicaid denied everything to do with it.

O. Do you know why it, was denied?

A. They were recommending a procedure that. would

have left me wit.h a lot l-ess mobility and my surgeon

absolutely would not work with that. She insisted that

it had to be a disc replacement. instead of a fusion.

However, Medicaid was not going t.o pay for a disc

replacement, so they didn't .

a. So f see, there was an there was an offer to

pay for some type of surgery for your back, jusL not Lhe

one that you preferred; is that right.?

A. f wouldn't call it a preference. I would cal-I

it. the one that. left me with the most amounL of mobility

at 46 years old.
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Page 56

O. When you say Medicaid denied it, do you have

any indicat.ion that Medicaid denied that surgery because

of your being t.ransgender?

A. No.

O. Okay. After now/ there's a reference to

your records that after you had a surgery nurses

referred to you as female. Do you let me ask you:

Did that happen after your back surgery or your

hystereclomy or something else?

MS. PRAKASH: Objection. Form. And I'11

just note again none of these purported records are

being shown to Mr. Fain. Go ahead.

THE WTTNESS:

di scussedwhat's being

i-n horrendous pain and unable

disoriented from drugs, I

nurses in the entryway of

to me as rrsherr and t'her. t'

was

I do however know exactly

spine surgery, yes, while

to handle it, and

subj ect.ed to a number of

After

my room consist.ently referring

And, when f called out about

it and said, I'Look, I can hear you, " one of them laughed

and said, "Yes, w€ know."

BY MS. CYRUS:

a. Did t.hey change their behavior Lhen af ter you

cal-l-ed them out?

A. No.24
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a. Okay. Did you report that to anybody at. the

hospital or complain?

A. My anxiety levels soared through the roof to

the point where f went into the start of cardiac arrest.

a. And, after you obviously made it through your

cardiac arrest, did you ever report that incident to t.he

hospit.al or to any administration?

A. Oh, y€s, y€s, everybody on t.hat. f loor got to

hear about it because f was very l-oud and angry.

O. Did you file a formal complaint, if you know?

A. f chose not to file a formal complaint.

InsLead, I wrote on t.he form that I was given they ought

to consider, you know/ some cultural sensitivity

training.

O. Did you have a transphobic experj-ence with your

primary care physician?

MS. PRAKASH: Objection. Form.

THE WITNESS: At one t.ime, y€s, and it was

the reason why I switched to Kim Neely.

BY MS. CYRUS:

a. Okay. And whal was the transphobic experience?

A. T had an incident with the receptionist. at a

ValIey Health office.

a. Okay.
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A. Oh, would you Ij-ke me to tell you about t.hat.?

O. Sure.

A. She looked and acted like she could crawl up a

wall backwards to get away from me when I t.ol-d her I

needed to change my name and gender markers on my files.

She looked absol-utely horrified, and this is a woman

I've known for at least a decade.

O. Did you did you make any type of formal

complaint against the doctor's office as a result. of

that ?

A. I called t.he number on the back of my insurance

card that was listed as the actual like Val1ey Heal-t.h

off ice for filing complaints, but at that point. t.he

numbers apparently had changed, Lhe t.elephone numbers

had changed because instead of getting ahold of like

anybody t.o formally lodge a complaint. wit.h, I ended up

get.t.ing ahold of Kim Neely's nurse.

I had called Kim's office, and after

explaining everyt.hing to this nurse, she pul1ed up

she had pulled up my records while we were talking and

she was like, "So can I set you an appointment?" I

switched doctors while trying to, you know, formally

complain.

MS. PRAKASH: Lou Ann, we've been going for
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about an hour. Can we take a break?

MS. CYRUS: Yeah, I was exactly going to
say that, so absolutefy. Let's go ahead and do that.
We'11 come back in ten mi-nut.es?

MS. PRAKASH: That sounds good.

MS. CYRUS: okay. Thank you.

MS . PRAKASH: Uh-huh.

VIDEOGRAPHER: This is t.he end of Media

Unit No. 1-. We are off t.he record at 11:05 a.m.

(Short. recess. )

VIDEOGRAPHER: This is the beginning of
Media Unit No. 2. We are on the record at. 1l-:l-5 a.m.

BY MS. CYRUS:

O. Okay. Mr. Fain, earli-er I made a noLe that you

said you t.hink you've been on Medicaid of f and on f or a

number of years. Is that right?

A. Yes, that is correct.

O. Okay. And I made a note about 2076. Was that
when you most recently became a Medlcaid participant?

A. That's the one I can remember the best. because

when I injured my back I needed to go apply for
i-nsurance, make sure I had insurance .

O. So your injury to your back is what prompted

you to sign up on Medicaid at that time?
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A. Yes. I had been without. insurance for a whil-e

O. Okay. And how did you know you were eligible

for Medicaid?

A. Because I was working a minimum-wage job at 20

hours a week.

O. Okay. And f take it when you signed up for

Medicaid you had no health insurance coverage?

A. That's absolutely true, yes.

O. Okay. Do you know what MCO stands for?

A. No.

O. Okay. Do you know what a managed care

organization is?

A. Sort. of .

O. Okay. When you signed up for Medicaid/ were

you required to pick, and it's called a managed care

organization? Do you know do you know if t.hat.'s

accurate, t.hat. you were required to do that?

MS. PRAKASH: Objection. Foundation.

THE WITNESS: I don't know and I - - or

don't remember. I just know t.hat I applied and they

sent cards, t.hey senL my insurance cards t.o me in the

mail. That's I think the first time I'd saw UniCare

written on anyt.hlng.

BY MS. CYRUS:
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O. That's what I was going to ask you, abouL

UniCare. Do you know what UniCare's role is with regard

to Medicaid?

A. No.

O. Okay. Do you know what. UniCare's ro1e is with

regard to you and your Medicaid coverage?

A. No.

A. So it sounds like you did not pick UniCare?

A. I don't remember picking one.

a. Okay. Do you remember whether you reviewed the

Medicaid manual in connect.ion with signing up on

Medi caid?

A. f remember being sent' a manual that f read,

wel1, that I Iooked t.hrough after receiving Medicaid.

a. So after you were already enrolled you took a

Iook at the manual you received?

A. Yes.

a. Okay. So did you look into whether Medicaid

covered gender-confirming care before signing up?

A. NO.

O. Okay. Did you talk with anyone with Medicaid

about what. gender-confirming care was covered by

Medicaid in connection with sj-gning up?

A. No.
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Page 62

a. Okay. So, when you signed up for Medicaid, did

you have any understanding of what of whether

Medicaid covered any gender-confirming care or nol?

A. No.

a. So, when you signed up for Medicaid, I t.ake it

you didn't have any understanding that it covered

hormones for gender-confirming care?

A. No.

a. Okay. Do you have an understanding now thaL

Medicaid does cover hormones for gender-confirming care?

A. Yes.

O. Okay. When did you learn t.hat?

A. After realizing that my endocrinologist, wasnrt

billing Medicaid and that was the reason why I was still

paying for my hormones,

that that. was somet.hing

and that was when I was informed

that Medicaid was supposed Lo be

paying for.

O. Okay. So, when you f irst started get.t.ing the

hormones, were they paid by Medicaid, or no?

A. The first prescription, when it went through,

y€s, it was paid by Medicaid. In the immediate after

that. something went down in my doct,or's off ice, Lhey

stopped communicat.ing wit.h Medicaid, and suddenly I am

paying ful-I price for hormones, even though my labs and24
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15
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23

was going to ask you that. So you had

done as part of taking your

hormones and those were covered by

doctors'

O

Page 63

were stilI covered.visits

Okay. I

lab work

gender- confirming

Medicaid?

A. Yes.

O. And your visits

endocrinologist who was

were covered; correct?

to your doctor,

prescribing the

your

hormones, those

to have

a. Okay. And how did that ultimately if it

ultimately got straight.ened out, how did it, get

straightened out, if you know?

A. It got straightened out through I communicated

with the supervj-sor at the clinic and I switched

doctors, buL j-t. was actually the pharmacist who

reminded who pointed out t.hat if I'd been covered

once I should definitely be covered. So f swit.ched

docLors and goL t.hat straight.ened out and never had a

problem wit.h it again.

O. Okay. So, when you discussed it with the

pharmacist., the fact. t.hat the it. was not being t.he

hormones were not being paid, the pharmacist said if you

were covered previously it should stiIl be covered?24
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A. Yes.

a. Okay. So no pharmacist told you that. the

hormones were not covered by Medicaid; is that right?

A. ThaL's true.

O. Okay. So what, is your understanding of what

this ]awsuit is about?

A. This l-awsuit, is to let me find words to

describe this. This lawsuit is to gain

gender-confirming surgical insurance through Medicaid

O. Okay. So do you I'm sorry. co ahead.

A. and to have that exemption lift.ed so that

other procedures are possible beyond hormones.

a. Okay. So do you have an understanding that

there is an exclusion in the Medicaid plan that's at

issue, specif ically f or what ' s cal-l-ed t.ransexual

surgery?

MS. PRAKASH: Objection. Form. You can

answer.

THE WITNESS: Yes.

BY MS. CYRUS:

O. Okay. And do you understand that t.he exclusion

does not categorically deny t.ransgender people a1I

coverage for gender-confirming care?

MS. PRAKASH: Objection. Form. You can
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answer.

deep into it.

BY MS. CYRUS:

O. okay.

Page 65

THE WITNESS: I don't think frve read that

or

We11, gender-confirming care includes

therapy; is that right.?counseling

A. Yes

O. And

covered

A. Yes

yours, for transqender purposes/ has been

O. by Medicaid; is that right?

A. Yes.

O. Okay. And do you agree that hormone therapy,

hormone replacement t.herapy, is also part of

gender-conf irming care?

A. Yes.

O. Okay. And that your hormone replacement

therapy has been, and is being, covered by Medicaid?

A. Yes.

O. Okay. And are you aware that the l-awsuit that

was filed on your behalf alleges that Medicaid

excludes it's a categorical denial for al-l

transgender coverage for gender-confirming care?

MS. PRAKASH: Obj ecti-on. Misstates the24
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record in this case. Foundation. You can answer.

THE WITNESS: I'm pretty sure that it's not

saying anything about all gender-confirming care. As

far as I know, the l-awsuit's specif ic to
gender-confirming surgical care.

BY MS. CYRUS:

O. Okay. Have you so you've actually l-ooked at

the lawsuit that. was filed on your behalf in this
matter?

MS. PRAKASH: Objection. Asked and

answered.

THE WITNESS: Yes.

BY MS. CYRUS:

O. Okay. Now, were you aware there was an

amendment to the original lawsuit?

A. Yes.

O. Okay. A11 right. And do you remember whether

you so you looked at t.he wel1, |ou looked at the

lawsuit before it was filed on your behalf?

A. I'm sorry, I don't understand the question.

O. Yes. Irm just asking and I asked you if you

looked at the lawsuit. that was filed in t.his matter on

your behalf, and I understood you to say yes, you did,
and Irm asking did you look at it before it was filed.
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A. Yes.

O. Okay. We're going to go ahead and mark our

first exhibit.. Do you have double monitors there in
front of you?

A. Yes.

O. Okay. And f will let you know when that is
loaded. Okay, so if you click on t.he marked exhibits,
werve marked as Exhibit No. 1 --

A. Okay.

O. a pleading that was it's the First
Amended Cl-ass Act.ion Complaj-nt., filed on t0/28/2I .

(Exhibit No. f- identif ied for the record. )

BY MS. CYRUS:

O. Do you see that?

A. Yes.

O. Okay. A11 right. rs this do you know

whether this is the lawsuit t.hat you've looked at?

A. Irm looking at. this document. Yes.

O. Okay. A11 right. So, just looking at
paragraph No. 1, it start.s out, "This case is about.

discrimination in health care and employment.,l

Pl-alnt.if f s bring this suit t.o chal-1enge discrimination
under West Virginla state health j-nsurance plans that
deprive transgender people of essential, and sometimes
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l- j-f e-saving, health care. " Is that right?

A. True, y€s.

O. Okay. And t.hen it says, rrThese sLaLe health

plans facially, and categorically, exclude coverage for

health care that transgender people require.'r Is that

right ?

A. Yes.

MS. PRAKASH: Objection. Lou Ann, are you

asking if you are reading this correctly or are you

asking whether t.he sentence is accurate? I'm not sure

what your question is.

MS. CYRUS: Okay. Thank you. I'm just

asking if I'm reading it. accurately.

MS. PRAKASH: Okay. So then I will just

object as duplicative, redundant, kind of a wasLe of

time because the document is in the record and states

what it states. But go ahead.

BY MS. CYRUS:

a. And then it goes on to sdy, "The exclusions in

the state healt.h plans described in paragraphs 63 and 66

use antiquat.ed and improper language, but their

targeti-ng of transgender people on explicitly sex-based

Lerms is unmistakable. " Is that what it. says?

A. Yes.
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categorically deny

gender-confirming

that ,' correct ?

A. Yes.

O . Okay. And

care includes, but.

hormone replacement.

that correct? It s

CONFIDENTIAL

Page 69

it says, rrThe exclusions all

t.ransgender people coverage for

care.rr Is that correct? ft does say

then it def ines, I'Gender- conf irming

is not limited to, counseling,

therapy, and surgical care.rr Is

ays that.?

10 A. Yes.

O. Okay. And, in this instance, the exclusion

that. is at issue for West Virginia Medicaid does not

categorically deny transgender people coverage for
gender-confirming care as far as you understand;

correct ?

MS . PRAKASH: Ob j ect j-on. The question

mischaracterizes the purpose of the complaint, also

ca11s for a legal conclusion. Go ahead.

THE WITNESS: It says a lot about different

types of gender-confirming care, buL gender-confirming

care involves surgery as well-. And, ds far as I know,

this lawsuit is about the surgery, you know, lifting

those excl-usj-ons tota1ly. There's no point in giving

someone only half of what they need.
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BY MS. CYRUS:

a. Well, the allegation in the fawsuj-t is t.hat

t.herers an exclusion that categorically denies

transgender people coverage for gender-confirming care,

including, but not limited, to counseling, hormone

replacement therapy and surgical care,. correct?

MS . PRAKASH: Obj ection. Misst.ates

document. Go ahead.

THE WTTNESS: That is that does very

much misstate what. this says.

BY MS. CYRUS:

O. Okay. You te1I me then what you belj-eve this

says .

MS. PRAKASH: Objection. Calls for a 1egal

concl-usion. Go ahead.

THE WITNESS: Well-, it lists what

gender-confirming care is and then it confirms it, and

then it says, "Accordingly, ds used herein, gender-

confirming care includes the care denied pursuant to

each of these of those exclusions. rl

The

lifted have

aIl-owed. It

al-l-owed.

exclusions t.hat. we

10

11

I2

13

1-4

15

76

1-7

18

I9

tn

2I

22

11

nothing

has to

to do with

do with the

are asking to have

the ones that are already

ones that are not
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BY MS. CYRUS:

O. There is no exclusion for coverage for your

gender-confirming counselirgr is that right?

MS. PRAKASH: Objection. Asked and

answered.

THE WITNESS: Counseling is not surgery.

BY MS. CYRUS:

O. My question is: There is no excl-usion for
gender-confirming care in the form of counseling; is
that right. ?

MS. PRAKASH: Objection. Asked and

answered. You can answer again.

THE WITNESS: That is correct, ffiy therapy

is covered.

l_0

11

l2

13

L4

15

T6

I7

1B

I9

20 MS.

21, THE

zz BY MS. CYRUS:

23 O. And

there is an

BY MS. CYRUS:

O. Okay. And there is

hormone replacement therapy

Care; CorreCt?

A. That

no exclusion for your

that is gender-confirming

Asked and answered.

that. is correct

suggests that

hormone

1s correct.

PRAKASH: ObjecL.

WITNESS: That is

, Lo the extent this document

excl-usion for counseling and24
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MS.

therapy as

accurate;

PRAKASH:

hypothetical. But go

THE W]TNESS:

where it specifically

oul exactly what you

BY MS. CYRUS:

CONFIDENTIAL

Page 72

part of gender-confirming care/

correc t ?

Object.ion to form, also

ahead, Christopher.

Could you point out Lo me

says denial about I mean point

10

are trying to say to me.

a. f'm asking you about the last sentence on page

1, where it says, "The exclusions all categorically deny

transgender people coverage for gender-confirming care.

Gender-confirming care j-nc1udes, but is nol limited to,

counseling, hormone replacement therapy, and surgical

care. rl

The question is: Doesn'L t.his documenl

indicate there's an exclusion that categorically denies

transgender folks coverage for counseling, hormone

replacement therapy and surgical care/ among others?

MS. PRAKASH: So same objection to form, to

missLating t.he document, to calling for a legal

conclusion. But you can answer, Christopher.

THE WfTNESS: I refer to my lawyers. I

canrt follow what's being asked.

BY MS. CYRUS:
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being asked?

Is that your answer?

Page 13
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fo1 low

We11,

what.'s

No?A

A

10

No, f can't follow what yourre actually trying

to point out here.

O. But you certainly don't dispute that t.here is

noL an exclusion in Medicaid for counseling or hormone

replacement therapy; is that right?

MS. PRAKASH: Objection. Asked and

answered numerous t,imes. You can answer again.

THE WfTNESS: There's no exclusion for

t.hose types of care, [o.

BY MS. CYRUS:

O. And, to your knowledge, has Medicaid or one

of or UniCare ever denied payment. for your therapy,

for seeing a psychiatrist or psychologist as part of

your gender-confirming care?

A. As far as I know, rfo.

a. To your knowledge, has Medicaid or UniCare ever

denied a claim for hormone therapy on the basis t.hat you

were transgender?

A. No, noL t.hat I know of .

O. Are you aware of any denial of a claim you made
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that was a denial by Medicaid or UniCare on the basis

that you are transgender?

MS. PRAKASH: Objection. Form.

denial,

BY MS.

o.

refusal

THE WITNESS:

yeah, flo.

CYRUS:

Woul-d it be

for all transgender heal-th care

No, there's been no direct

fair to say there is not a blanket

by Medicaid?

book

10

MS. PRAKASH: Objection. Form.

THE WITNESS: According to the book itself,
it says all transgender care.

BY MS. CYRUS:

O. Okay. What book says all t.ransgender care?

A. The actual medical insurance book that T was

11

t2
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L4

15

a6

I7

18

1,9

20

21_

sent

O. Is that

A. by Medicaid.

O. By Medicaid?

A. Yeah, actually the UniCare, the UniCare

act.ualIy has it in there, "dl1 transgender care

O. But, in your experience, you are aware

have coverage for everything you've submitted;

right ?

MS. PRAKASH: Objection. Vague.

il

,) .)

23

that you

is that

24

www.veritext.com
Veritext Legal Solutions

888-39 1 -3376

DEPOSITION OF CHRISTOPHER FAIN

JA1348

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 293 of 477



1-

2

3

4

5

6

7

B

9

CONFIDENTIAL

10

11

\2

13

1-4

L5

I6

1,7

18

19

20

27

22

23

Page 75

THE WITNESS: Yeah, for everything that's

been submitted.

BY MS. CYRUS:

a. Okay. So it would not be accurate to say

Medicaid has a blanket refusal for all transgender

health care; is that correct?

MS. PRAKASH: Objection. Asked and

answered. Christopher, you can answer this question,

buL, Lou Ann, I think you are debating semant.ics at this

point, and f think the witness has answered thoroughly.

Christopher, go ahead.

THE WITNESS: Regardless of what is de

facto being practiced, the allowance for hormones and

therapy and things like that, which by the way f'm

pretty sure it doesn't cover voice therapy, but that.

would be interesting Lo see if it does, it does however

state in t.he manual aIl t.ransexual surgeries and

procedures.

BY MS. CYRUS:

O. Well, I'm noL

A. And that has nothing to do with hormones and

t.herapy.

0.

hormones

That is surgery.

When you sdy,

and therapy,

"ThaL has nothing t.o do with

that. is surgery, " what is t.hat24
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Lhat. you're referring to?

A. The refusal in the manual refers specifically

to transexual surgeries.

O. Correct. And, therefore, isn'L it. true it

would not be accurate to say Medicaid has a blanket

refusal for all Lransgender health care?

MS. PRAKASH: Objection. Asked and

answered numerous times. And, Counsel, I will I will

sLaLe for the record that we have made represent,ations

to the CourL, you have made representations to the

CourL, and the Court has in fact issued orders that talk

about t.he scope of this case, and so f am unclear why

you are hammering on t.his point when the witness has

thoroughly answered your question, and any argumenL you

have can be made based on the record in t.his case that.

exists or on the papers. But, Christopher, you can

answer again.

THE WITNESS: No, I'm done answering this

question.

MS. PRAKASH: Well, f mean you have to

answer her again, but you can give her the same answer,

unl-ess your answer has changed.

MS . CYRUS : WelI, I didn't. get t.he answer.

You objected the last t.ime I asked the question and then
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I did not hear him answer the question. I think he gave

a non-responsive response. So t.hat's why I asked it.

again.

BY MS. CYRUS:

a. My quest.ion is : Isn' t. it true it is not

accurate to say Medicaid has a blanket refusal for all

transgender health care?

MS . PRAKASH: Same obj ect.ions . Go ahead.

THE WITNESS: Repeat the question again.

BY MS. CYRUS:

it true that it. is not accurate to say0. fsn' t

Medicaid has a

health care?

MS

THE

asking that

please ?

BY MS. CYRUS

a. Medicaid does

all t,ransgender healt.h

MS . PRAI(ASH:

THE WTTNESS:

does.

BY MS. CYRUS:

blanket. refusal for a1l transgender

PRAKASH: Same objections. Go ahead.

WITNESS: That's a really twisty way of

question. Could you ask that. more simply,

not have a blanket refusa] for

care,' is t.hat correct ?

Same obj ect.ion.

According to its manual, it
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O. According to your experience, is that accurate?

MS . PRAKASH: Same obj ect.ion.

THE WITNESS: frm pretty sure I answered

this before. f get therapy, f get hormones, but Irm

denied surgery.

BY MS. CYRUS:

O. And, in fact, the manual, the Medicaid manual,

excludes t.ransexual surgery only; correct.?

A. Yes, and t.hat,'s why t.his lawsuit exists.

O. So t.he Medicaid manual does not exclude these

other items aside from transexual surgery,. correct?

MS. PRAKASH: Objection to form.

THE WITNESS: To be absolutely certain, I

would have to read to look at the manual again. But,

like I said, I get therapy and hormones, buL I'm denied

surgery.

BY MS. CYRUS:

a Have you

refusal

ever told anyone that. Medicaid has a

I9 bl-anket for al-I transgender health care?

20 MS. PRAKASH: Objection. Vague.

2T BY MS. CYRUS:

22 you did say that, that would not be

certainly noL based on your experience;23 accurate,

correct ?
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MS . PRAKASH: Obj ection. Hypothetical . Go

ahead.

THE WITNESS: I don't undersland why you

keep using "bl-anket refusal" because obviously, you

know, t.herers not a blanket. exclusion, obviously, even

though it says direct.ly in the manual that they don'L.

Obviously f'm getting hormones and therapy, so obviously

Medicaid and UniCare are paying for this. However, we

are arguing agaj-nst excl-usion against surgery.

BY MS. CYRUS:

a. So obviously Lhere's no blanket refusal for al-l

transgender health care; correct?

MS. PRAKASH: ObjecLion. Form.

THE WITNESS: frve already answered you on

this.

BY MS. CYRUS:

a. Irm sorry, did you say correct?

A. I have already answered you.

O. Okay. WelI, f wanL t.o make sure I heard your

answer. f didn't hear

I think I

Okay. I

exhibit. .

Okay,

sai-d yes a

think werre

few times too, bul

10
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marked as Exhibit 2 to your

was produced by on your

Bates stamped CFAINO004767 .

(Exhibit No. 2

BY MS. CYRUS:

a.

t iming

202L.

A.

Page 80

deposition a documenL t.hat

behalf in this case t.haL is

O

A

identified for the record. )

Do you

ft's a

recognize whaL t.his documenL is?

chat. transcript.

Okay. And this according to this, if Lhe

is accuraLe, this chat took place on .Tune 10,

fs that right?

Yes.

a. Okay. And , if you go down to t.he bottom, the

at 2202 p.0.,next-to-the-1ast comment by you, 6/I0/202l.'

you said, rrWell, the top surgery is what I'm suj-ng the

state of West Virginia for. They wonrt cover it because

they have a blanket. refusal for all transgender health

care.rr Did I read that right?

A. Yes.

a. Did you say there was a blanket refusal for all24
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Objection. Document speaks

to "Did you say.rr Go ahead.

This was how f worded it to

1_0

PRAKASH:

Vague as

WITNESS:

Brigitte, yes.

BY MS. CYRUS:

O. And that was not a correcL statement; is that
right ?

MS . PRAKASH : Ob j ection . Form. Argumentat.ive .

Go ahead.

THE WITNESS: It's very obvious that this
was what was being writt.en at the moment; however, I

think you're again playing with semantics.

BY MS. CYRUS:

O. But it i-s not accurate to say there is a

bl-anket refusal for all t.ransgender health care; is it?

MS. PRAKASH: Objection. Form.

THE WITNESS: No, it woul-d not. be entirely

accurate because again, ds I've pointed out over and

over agal-n, I get t.herapy and I get hormones. However,

f want top surgery, and therefore f need, just like

everybody else in the state of West Virginia like ffio,

needs to have the excl-usion struck down.

BY MS. CYRUS:
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Page 82

BY MS. CYRUS:

O. Regarding your diagnosis of gender dysphoria,

what does that condition mean to you?

MS . PRAI(ASH: Obj ection. Form. Go ahead.

THE WITNESS: f t's dif f icult to descri-be

what it means to you to have something riding around

inside of you that it's like living in a machine

because you learn not to pay attention to your body.

But gender dysphoria is is horrific and it's painful

and it's disorienting and it. makes you want to hide.

That's what gender dysphoria is like, and often that's

what it means.

BY MS. CYRUS:

O. If I were t.o

A. IT

O. Irm sorry. Go ahead.

A. It cuts it cuts your life in half.

O. If I were t.o ask you what t.o describe for me24
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the symptoms you experience t.hat you believe are gender

dysphoria, would your answer be the same as what you

just said or would you have oLher t.hings you would add?

A. I would

MS. PRAKASH: Object. to form.

THE WITNESS: I would go in and describe

t.he symptoms. Is that somet.hing that you actually need?

BY MS. CYRUS:

0. Yes. I just didn't wanL to ask you to repeat,

yourself. What can you describe for me what, symptoms

you experience that you believe are gender dysphoria?

A. I experience severe pain in my breasts. f

experience stomach and heart anxiety, palpitations and

tightenings. f experience trembling. I experience

host.ility and f ear.

a. Okay. Are there certain procedures you believe

you need to treat your gender dysphoria?

A. Yes.

a. Okay. And what do you bel-ieve you need to

treat it ?

A. I believe top surgery is necessary.

O. Okay. And, when you refer to top surgery, what

is it that you would anticipate would happen?

A. The complete removal of my breast tissue and
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Page 84

remodeling of my nipples so that they would be placed in

a better place, a better position on any chest.

O. Okay. So would that be a masLectomy and some

sort of reconsLruction?

MS . PRAKASH: Obj ect.ion to f orm. Go ahead.

THE WITNESS: Yeah. Yes.

BY MS. CYRUS:

a. Okay. And you have you obtained a lett.er

from a doctor recommending you have a mastectomy?

A. Yes, Lwo letters.

a. Okay. When did you obtain the f irst. lett.er?

A. f n November of 201-8.

O. Now, is that. t.he one where you were referred

recommended to have the hormones?

A. And further on the surgery.

a. Okay. Did you ever provide a copy of the

November letter to anyone with Medicaid or UniCare?

A. Yes. My doctor, my primary care physician, was

given a copy when she made before she made t.he

referral for hormones.

Okay.

of the

O But my question was: Did you

November 2OI8 letter to either

ever grve

Medicaid ora copy

Uni Care ?

A. I'm pretLy sure that the letter has to be24
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submitted by

a. Okay

submitt.ed that

A. I have

the docLor wit.h the referra]

Page 85

had a doctor who

to Medicaid?letter,

not it. was submitt.ed

recent Iet.ter

werve marked your

can go ahead and

Ann, just for

take a break after you're

Do you know if you

letter, the II / 1-B

no idea whether or

a. Okay. And do you have a more

t.hat has recommended mast,ectomy?

A. Yes.

O. Okay. Werre going to mark

next. exhibit. and you can open it. you

open the next one.

A. A11 right.

MS. PRAKASH: Hey, Lou

planning purposes, f'd like to

done with this exhibit.

open

MS. CYRUS: okay. Sure.

THE WITNESS: Okay, Itve got. the lett.er

(Exhibit. No. 3 identif ied f or t.he record. )
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Page 86

o.

it has,

Okay. And,

"Visited on:

j-f you go back to the firsL Pa9e,

was

very

LeLLer,

202\ lTune 10th. " So this

is it your undersLanding t.his

right below t,hat, it says, "CC

.June 10 , 2027 . n Correct ?

A. Yes.

was and at the

Surgical Candidacy

O. so it's your understanding this letter was

.Tune l-Oth of 202I?issued on

A. Yes.

a. Do you know, has

knowledge, been provided

A. No.

this letter, to your

to either Medicaid or UniCare?

a

A

Okay. And do you

Because f have not

know why not?

approached my primary care

physician yet for a referral for top surgery
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O. Okay. So you gave

but you haven't asked her

steps there might be so that

Medicaid or UniCare?

A Vae

Page 87

her a copy of the letter,

take whatever nextto I guess

this gets requested to

you not. done that?

issues that werve been

I wanLed to take care of that,

okay there before I said

get

ir
top surgery.

be fair to

a.

A.

handl ing

and make

Okay. And why have

f have had medical

with my back t.hat.

sure everything was

let's talk Lo a surgeon for referral to

a. So, from your perspective, would

say even if t.he surgery were covered by Medicaid, as of

today you're not prepared to go forward and have it?

MS . PRAKASH: Obj ection. Mischaracterizes

Lestimony. Go ahead.

THE WITNESS: Oh, I'm more than ready.

They've already fixed what was wrong with my back, so

yeah, I'fir acLual-Iy ready. I just haven'L gone to the

doctor about this yet.24
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BY MS. CYRUS:

O. And so, if you are ready, why haven't you gone

to the doctor about it?

A. Because I'm in t.he process of quitting smoking

so t.haL I will better my chances of healing correctly.

a. Has any doctor t,old you that prior to having

the top surgery you need to quit smoking?

A. Oh, yes. I had quit smoking for a long time

and I picked them up again out of anxiety. So, untif f

have completely kicked the habit, f am noL willing to

risk it.. However, I'rTl seeing a doctor that. is preparing

to take that next step with medication.

O. MedicaLion to stop help you stop smoking?

A. Yes.

0. Okay. So you're not willing to have t.he

surgery until you've stopped smoking; is that. right?

MS. PRAKASH: Object to form.

THE WITNESS: Not. until- I know for cerLain

that. I ' 11

time, it's

afterwards
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be okay, buL yeah, I can quit.

whether or not I can handle

But, yes, T could actually

have surgery tomorrow if I

smoking any

the cravings

Iay them down

needed to.today and go

BY MS. CYRUS:

O. Is it is it fair to say Lhen you have not24
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been as of today you've never been denied a claim

with Medicaid or UniCare requesting t.hat they pay for
you Lo have a mastectomy?

A. No.

O. Okay. No, that's not true, oy, flo, you haven't

been denied?

A. I have not been denied. However, I was under

the impression that t.hat wouldn't be necessary.

O. What. woul-dn't be necessary?

A. I already know t.hat I'11 be denied.

O. You havenrt actually gone through the process

and submitted a claim that has been denied; is that.

correct?

A. No, but

MS. PRAKASH: Objection. Asked and

answered. Go ahead.

THE WITNESS: -- it seems pointl-ess to go

and ask my doctor to do something when we both know the

resul-t wil-l- be a denial.

BY MS. CYRUS:

O. Okay. Have you have you considered moving

to another state that its Medicaid might cover this
surgery?

A. No.
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was a question about your dosage that had caused your

prescriptions not to be filIed?

A. Yeah.

O. Okay. And then did you when that situation

was happening, were you under the impression that your

hormones were not covered?

A. That was sort of the impression I had gotten

from just t.he way my doctor was behaving about it. She

said that Medicaid wouldn'L approve, so I just took it

as said, and t.hat, from what f understand, was not what

was going on there. That was entirely on her part and

the part of her staff. Yeah, I believed that it was not

approved.

O. fn other words, that it was not covered?

A. Yeah, that it. was not covered.

O. Okay. But, after that was brought to your

attention, I take it you were able to work with the

docLor's office, or some doctor, and get the quesLion

answered and get your medication going again?

A. Exactly. They were ab1e to call in and handle

the question that was being asked about the dosage

because all of it kicked on a dosage.

a. CorrecL .

A. And, for some reason, she and her nurses would
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not communicate with Medicaid and explain why that

dosage was necessary.

O. Okay. If you go to box L7 rlo, f rm sorry,

18, the next one down

A. OkaY.

O. you noLed, I'We1I, just, unf riended a f amily

member after some horrific anti-transgender BS. rr And

that. ]ooks like is that 4/IL/L9?

A. Yeah, yeah, 4/LL/L9.

O. Yeah. What was that abouL?

A. That is my cousinrs wife, and she was part of a

conversation on Facebook Lhat I was reading and it

turned pretty anti-transgender and f started to

withdraw, and then she got involved in the conversation

and it. upseL me, it upset me that her attitude was is

t.hat.: So what if I -- you know, if someone transgender

needed therapy or hormones when she couldn't even get

her teeth fixed. And my attitude was apples are not

oranges.

O. Okay. And then You have,

health care just like You, and if

cover your teeth, that has nothing

hormones. " What what was that

rrI deserve af fordable

insurance doesnrLyour

to

about ?

do with me gett,ing

A. That's what that was about.24
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BuL, once I reached the point where I could

puL things on overtop of my head again, I started

wearing an official- binder, Lhe ones on the market now/

and that was in 2017. And I have not worn anything even

resembling a bra since mid 201-7.

O. Okay. And, if you'Il go to paragraph L9, you

say you require a bilateral- masLectomy as medically

necessary to care and treat your gender dysphoria, and

it's my understanding and you go on to talk about, that

woul-d eliminate your need for the binder; is that right?

A. That's absol-utelY true, Y€s.

A. Okay. And, again, thaL's the only procedure

that you're seeking at this time?

A. Yes.

O. Okay. fn No. 20 you say your Medicaid as a

Medicaid participant you receive coverage through the

managed care organization unicare, which werve talked

about, and you say you are aware there is an exclusion

in the state Medicaid plan that bans the

gender-confirming surgery care you need; is that right?

A. That's true.

O. Okay. Have you had some instance where you

felt like you needed t.o drop t,his lawsuit for some

reason?
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CERTIFICATION OF COURT REPORTER AND NOTARY PUBL]C

l, Melanie Smith, Court Reporter and Notary

PubIic, duly Commissioned and qualified, do hereby

certify that. the foregoing deposition was duly taken by

me and before me aL the time and place and for the

purpose specified in t,he captiQn hereof, the said

witness having been by me first duly sworn.

I do further sPecifY that. the said

deposition was correctly taken by me in Stenotype and

that the same was reduced to computer print by me or

under my direct supervision.

attorney or

any of the

deposition

rel-ative or

is taken,

employee

I further certify that I am neither

counsel for, nor related to or employed by,

parties to the action in which t.his

and further that f am not a

of any attorney or counsel employed

in theby t.he parLies hereLo,

acLion.

or financially interested

the attached transcriPL

forth within article Lwenty-

I certifY t.hat

meets the requirements seL24
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seven, chapt,er forty-seven of the west Virginiatdg"d8:

Before completion of the deposition, review

of the transcript { x } was { } was not requested. If

requested, any changes made by the deponent (and

provided to the reporter) during the period aLLowed are

appended hereto.

Given under my hand this llth day of May,

2022.

My Commission expires February 13, 2025.

{YUlt'^! t S^rth
Melanie E. Smith
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Page 13?

DEPOSITION REVTEW

CERTIFTCATION OF WITNESS

ASSIGNMENT REFERENCE NO: 5200225

CASE NAME: Fain, Chrlscopher Et A1. v. Crouchr Wltllan Et 41.

DATE oF DEPOSITIONz 4/28/2022
WITNESS' NAME: Chrlstopher Fain
fn accordance {1!h the Rules 6f civil

Proccdure, t have read bhe entlre transcrlpt of
ny testimony or lE has been read to me.

f have made no changas lo thc testimony
as transcribed by lhe court rter.

2

3

4

5

6

'l

I f- &3 -Joe}
Date ch rl s topher9

10

11

t2

Sworn to and subscribed before ma, a

Notary Public ln and for lhe Staee and county.
the referenced witness did personally aFPear

and acknorrledge that:

They have read th€ transcriPt;
They signed the foregoing sworn

slatementt and

?heir ex€cuLion of this Slaternent is of
r their free acg and deed.
I

f have affixed my name and officlal seal

13

14

16

t1
thi' Zrd day or krt t ,20,&_.

18

19

v? ic

on lration DaLe

Vcritcxt Legal Solutions

Corunis

20

21 :

22

23

24
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CFEIAISEAL

www.veritext.com 888-391-3376

JA1369

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 314 of 477



Case 3:20-cv-00740   Document 252-6   Filed 05/31/22   Page 1 of 8 PageID #: 3832

JA1370

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 315 of 477



Case 3:20-cv-00740   Document 252-6   Filed 05/31/22   Page 2 of 8 PageID #: 3833

JA1371

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 316 of 477



Case 3:20-cv-00740   Document 252-6   Filed 05/31/22   Page 3 of 8 PageID #: 3834

JA1372

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 317 of 477



Case 3:20-cv-00740   Document 252-6   Filed 05/31/22   Page 4 of 8 PageID #: 3835

JA1373

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 318 of 477



Case 3:20-cv-00740   Document 252-6   Filed 05/31/22   Page 5 of 8 PageID #: 3836

JA1374

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 319 of 477



Case 3:20-cv-00740   Document 252-6   Filed 05/31/22   Page 6 of 8 PageID #: 3837

JA1375

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 320 of 477



Case 3:20-cv-00740   Document 252-6   Filed 05/31/22   Page 7 of 8 PageID #: 3838

JA1376

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 321 of 477



Case 3:20-cv-00740   Document 252-6   Filed 05/31/22   Page 8 of 8 PageID #: 3839

JA1377

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 322 of 477



Case 3:20-cv-00740 Document 252-7 Filed O5l3Ll22 Page t ol2L0 PagelD #: 3840

L

2

3

4

5

6

7

I

9

1-0

l- 1-

L2

l_3

L4

1-5

L6

L7

LB

1_9

20

21,

22

23

24

25

Page L

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

Christopher Fain, individually and on behalf of al-I

ot.hers similarly situaLed, et df .,

Pl-aint if f s,

vs. CIVIL ACTION NO. 3:20-cv-00740

William Crouch, et Ef. ,

Def endant,s.

REMOTE DEPOSITION OF BRIA}{ THOMPSON

DATE :

TIME:

PLACE:

April l-3 , 2022

B:00 a.m. CST

VeriLext Virt,uaL Videoconference

REPORTED BY: KELI,EY E. ZILLES, RPR (Via Videoconference)

'JOB NUMBER: 51-28L44

www.veritext.com
Veritext Legal Solutions

888-391-3376
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APPEARANCES

On Behalf of the Plaintiffs (Via Videoconference) :

TARA L. BOREI-,LI, ESQ.

Lambda Legal Defense and Education Fund, Inc

1-58 West Ponce De Leon Ave. , Suite 105

Decatur, Georgia 30030

47 0 .225 .5341,

tbore I I i@lambda1egal . org

AVATARA SMITH-CARRINGTON, ESQ.

Lambda l-.,egal Defense and Educat,ion Fund,

3500 Oak Lawn Avenue, Suit,e 500

DalIas, Texas 7521-9

2r4 .2'1,9 .8 5 8 5

asmi t.hcarrington@lambdal egal . org

ANNA PRAKASH, ESQ .

NichoLs Kast,er PLLP

B 0 South Bth St.reet, , Suit,e 47 00

Minneapol-is, Minnesot,a 55402-2224

612.256.329L

aprakashonka. com

Inc

www.veritext.com
Veritext Legal Solutions

888-391 -3376
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WALT AUVIL, ESQ.

The EmploymenL Law Center, PIJIJC

1,208 Market St,reet

Parkersburg, WesL Virginia 26101'

304.485.3058

auvi I@t.heemp1 oyment 1 awcenL er . com

On Behalf of Defendants William Crouch;

and West Virginia Depart,ment of Health

Resources, Bureau for Medical Services

Videoconference ) :

KIMBERLY M. BANDY, ESQ.

Shuman McCuskey Slicer, PLLC

I4lr. Virginia St.reet East, Suite

CharlesLon, West Virginia 25301

304.345.l-400

kbandy@shumanlaw. com

The original deposition

t,o At.t.orney Smit,h, EsQ. ,

Page 3

Cynthia Beane;

and Human

(via

200

transcript will be

as t.he t.aking

NOTE :

de I ivered

atLorney.

www.veritext,com
Veritext Legal Solutions

888-391-3376
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and some of them we can create and customize according

to our needs.

O. Okay. And, IeLrs see. I'm going to read the

response that was provided to this interrogatory. So if

you start at the Lop of Page 3, I will read a secLion of

that response, okay?

A. Okay.

O. Okay. So, rrFurther without waiving the

objection with regard to hormone t,herapy, Lhese

defendant.s do not have a daLabase where they keep t,rack

of t.he information in the manner requested. The data is

not kept in a manner which would allow them to identify

which patients have requested hormone therapy for gender

confirming care. Information is tracked by the

medication or drug requested, not the diagnosis or

reason for the request. Upon information and belief,

there are no gender edits for most estrogen and

testosterone containing products, so coverage would not

be denied on the basis t.hat the hormone therapy was

sought as part of gender confirming care.tt Did I read

that. correctl-y?

A. You did.

a. Okay. And then, letrs see. So just. to confirm,

BMS covers hormone replacement therapy for Lreatment of

gender dysphoria, correct?

1-0

t_1

L2

13

L4

t-5

1,6

1,7
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1,9
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A. Yes. I think it would be more accurate to say

that we don't restrict it. We would never, for

instance, if testosterone is run through, we would never

know what it was being used for unfess a human being

told us what it was being used for. There's not a

diagnosis requirement when you enter a claim at a reLail

pharmacy that would stop it. It might get stopped for

some other reason at which case then you would have a

conversation and find out what it's being used for.

O. Okay. So just to make sure that I understand

what yourre describing, so essentially, and correct me

if T'm wrong, the diagnosis would not stop the claim,

but. there are other dat.a points that could?

A. Yeah, like those edits that I was talking about,

if you try to fill it too early. A 1ot of injectables

are only stopped because they are an inj ectable because

of the naLure, it's just. a lit.tle bit more of a concern

for safety when you're injecting something as opposed to

giving somebody pilts that you can discontinue the pil1s

mid therapy. If you inject. it, you know, therers

nothing you can do unt.i1 they met.abolize the drug, so.

So in the conversation of, if you do have a conversation

about Say testosterone or whatever/ we do not restrict

according to gender dysphoria, if we are made aware

that's why it's being used, there is no restriction for

10

11
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13

L4
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L7
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that, ro policy for thaL.

O. Okay. And does that app1y, or does that include

both estrogen and t.estosterone, so talking about hormone

replacement t.herapy broadly, does that when you narrow

it down include estrogen and testosterone?

A. It does, Y€s.

O. And does that include any other hormones?

A. Yeah, if it's so al-l- of these, so the use of

tesLosterone and estrogen in various other drugs that

are typically used in gender confirming care, they are

alt off label use right now, the FDA hasn't approved

those. So there's not, there's not a policy around, so

I guess what, I'm saying is that with off 1abel use they

oft.en require discussion about why it's being used,

about the proper dosing and the proper frequency of use '

So there is ro, ]ike there are no edits that would stop

those from going t.hrough for various diagnoses.

The only time that. we would even become aware of

why it. woul-d be used would be if Lhere's some other

reason that the drug stops . Estrogens don't get stopped

a lot because of birth control, things like that,

they're oral . Testosterones get stopped a litt.Ie bit

more because they are very common used injectables, so

they are st.opped just simply because they're an

inj ect able .
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that you might. have to go to the doctor's office to get

them to injecL or to administer, so for their own

members they're responsible for making those coverage

decisions. But if we cover it, they're supposed to

provide some way of covering it as wel-I. They might

have different policies around it, but they have to

provide some way of getting something that we cover by

contract, is my understanding.

O. Understood. And are there any reasons why

coverage for hormone replacement therapy for treatment

of gender dysphoria would be denied?

A. Other than safet.y, no, I canrL, for" that

specific diagnosis, I can't imagine, You know, from a

pharmacy standpoint. whY we would.

O. And has BMS ever denied coverage for Mr. Fain's

hormone replacement theraPY?

A. There was one, when I looked at the profile

there was one denial. There was several edits that

prevented it from paying because it required, I think

there was, it might have been a pregnancf, I canrL

remember all the edits that. have fired, but in general

every time, they called Rat.ional Drug three times, 9oL

Lwo approvals, there was one denial, and that was simply

because t.hey were trying to use it every five days and

it. was supposed t.o be used every seven days, so as soon

1-0
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as they clarified that., it got paid. So f would say no/

we did not deny it. for gender dysphoria.

O. Okay. And has BMS ever denied coverage for Ms.

Anderson's hormone replacement therapy?

A. No. There were some edit,s that prevented t.he

cl-aim from going through initially, I think most of

those were like early refills, things like that, and I

t.hink there was maybe an inj ectable at one point, but

no. And I would also add that on both of these patients

none of their claims for estrogen or testosterone ever

made it up to us for review, they were always approved

eventually at Rational Drug level.

O. Understood. And you have already gone through

the breakdown of the review process/ so.

(Exhibit 12 marked for identificaLion.)

O. frve just introduced another exhibit, but before

f turn to this, Mr. Thompson, just to make sure, are you

looking at anyt.hing el-se on your screen other than

Exhibit Share?

A. No, I'm just looking at t.he exhibits that you

have pulled up.

O. Okay. So do you see what has been marked as

8T0012?

A. Sixth supplement to plaintiffs?

o. Yes.
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STATE OF MINNESOTA

COUNTY OF WASHINGTON

I hereby certify
of Brian Thompson on
that the wiLness was
whole truth;

That
counsel
of such

Page 99

REPORTER' S CERTIFICATE

QC

that. I reported Lhe Zoom deposition
the 1-3th day of April 2022, and
by me first duly sworn to tel-} the

That the t.estimony was transcribed by me and is a

true record of the testimony of the witness;
That the cost of the original has been charged to

the party who noticed the deposition, and that al-I
parties who ordered copies have been charged at the same

raLe for such copies;

I
of
^!dL

am not a relat.ive or employee or attorney or
any of the parties, or a relative or employee

torney or counsel;

That f am not financially interested in the action
and have no contract with the parties, attorneys, or
persons with an interest in the action that affects or
has a substantial tendency to affect my impartiality;

That the right to read and sign the deposition by
the witness was reserved.

WITNESS MY HAND AND SEAL THIS 1-3th day of April
2022.

Krufi{4
0
V

KelIey E. ZilIes, RPR

Notary Publ-ic, Washington County, Minnesota
My commission expires l--31'202525
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Page 1"02

DEPOSITION REVIEW

CERTIFICATION OF WITNESS

ASSIGNMENT REFERENCE NO: 5L28L44

cAsE NAME: Fain, chrietopher Et A1. v. crouch, William Et Al-

DATE OF DEPOSITTON: 4/13/2022
WITNESS' NAME; Brian Thompson

rn accordance with lhe Rules of Civil
Procedure, I have read the entire Lranscript of
my test,imony or it has been read to me.

I have listed my changes on the attached
Erraba Sheets, lieting page and line numbers ag

well as the reason(s) for Ehe change(s).
T request that these changes be enLered

as part of the record of my testimony.

L

3
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7

8

9

l_0

1L

t2

I have executed the Errata Sheet, as well
as Lhis Certificate, and reguest and authorize
that both be appended to the transcript of my

bestimony
5;\6

Date Brian Thompson

Sworn to and subscribed before me ' a

Notary Pub1ic in and for the State and County,

the referenced witness did personally appear

and acknowledge that:
They have read the EranscriPe;
They have tisLed all of their corrections

ln the aPPended Errata Sheet;
They signed the foregoing gworn

Statement; and

Their execution of this Statement is of
their free act and deed'

r have affixed name and official seal

thi s ig+L_ t7-,

Notary Publ i
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'20T

Expiration DaLe

OFFICIAL SEAL
NOTARY PUBLIC

STATE OF WEST VIRGINIA
Kimberly Michelle O,Brien

WV DHHR Bur€au lor Medical Services
350 Capitol St. Rm 25r. Chadesron, WV

My Commission Expires July 28, 202625
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ERRATA SHEET

VER]TEXT LEGAL SOLUTIONS MIDWEST

ASSIGNMHNT NO: 51-28L44

PAGE/IJINE(S) / CHANGE /nresoN

1-

q,t +a-\ €r

z

3

4

5

6

7

B

9

fr

z5 -t?
L\

r-1

za$ t\

lt
€3S i v€

I

C torr;kcalton
ll Ctar,",i{i cq}un

trt
dri r.fg+€

d

t

r\
\\r.

1 h
cq*to-r

1-0

a.rr-o envo\\a* i,* +/ad lcofa) i

|ltt
=r-

COrr eherglve & .glgrtalil€

cen tOv€A

l_ l-

L2

13

L4

tlf,r.. Colv tet icl/ ,0<r' shitdaa/^ .,'\-c,,r' ?.t c^jho

.f.'.c^A'",n ,it_5

L6 C-,r,a. htot\

L7
$

ic oa-uctlan
\\$

o -->

5 - rt.20z2-
Date Brian ThomPson

SUBSCRIBED AND SWORN TO BEFORE ME THTS

DAY OF 20 a't-

,lI
"A 

So / C.,,nr+*;1_8

L9

20

2L

zz

Iyi{-

'*)

24

23

Not.ary Publ i

ev
Commission Expirati25

www.veritext.com
Veritext Legal Solutions

888-391-3376

JA1388

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 333 of 477



Case 3:20-cv-00740 Document 252-7 Filed 05131,122 Page 30 of 21-0 PagelD #: 3869

Page 1- 0 3

1 ERRATA SHEET

VERITEXT I,EGAL SOLUTIONS MIDWEST

ASSIGNMENT NO: 5L28t44

PAGE/LrNE (S) / CHANGE /REASON

U:Orrld

z

3

1 7-9, bo d6ro. *ha* he

2Qn c UJOII z
otd /.

rac 9C) O",^,^, .11
FetliIs

r( ^1rrcefibe

:

i

fi[
i

i

-1

4

5

6

7

I
9

1"0

L1_

1aJ-Z

13

t4
15

L5

L7

18

r-9

20

2L

22

23

5-tb- zozz
Date Brian ThomPson

SUBSCRIBED AND SWORN TO BEFORE ME THIS

DAY OF , 2a 2/9J

Not,ary Publ

Commiss n i rat ion

gtu

24

JVy ?A.2t ?i.,25

www.veritext.com
Veritext Legal Solutions

888-391-3376

JA1389

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 334 of 477



v

Case 3:20-cv-00740 Document 252-7 Filed O5l3Il22 Page 85 of 210 PagelD #:3924

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHBR F.AIN; ZACHARY
MARTELL; and BRIAN MCNEMAR,
Individually and on behalf of all others

similarly situated,

Plaintiffs, Civil Action No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department of Health and Human Resources;

CYNTHIA BBANE, in her official capacity as

Commissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU FOR MBDICAL
SERVICES; TED CHEATHAM' in his official
Capacity as Director of the West Virginia Public
Employees Insurance Agency; and THE
HBALTH PLAN OF WEST VIRGINIA,INC.

DEFBNDANTS' FIRST SUPPLEMENTAL RESPONSE TO PLAINTIFF'S FIRST SET
OF REQUESTS FOR PRODUCTION TO DEFENDANTS WILLIAM CROUCH,
CYNTHIA BEANE, AND WEST VIRGINIA DBPARTMENT OF HEALTH AND

HUMAN RESOURCES, BUREAU FOR MEDICAL SERVICBS

DOCUMENT RBQUESTS

8. Documents sufficient to identify the circumstances in which counseling and/or therapy is

covered through the West Virginia Medicaid Program, including but not limited to Diagnostic

Codes, Procedure Codes, contracts, Health Plans, clinical guidelines and/or criteria, medical

necessity criteria, and pre/prior authorization requirements and procedures where applicable.
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SUPPLEMENTAL RESPONSE: Please see BMS Provider Manual Chapter 519.22,
attached as Exhibit 4, beginning with Bates Number DHHRBMS000107.

9. Documents sufficient to identify the circumstances in which hormone therapy is covered

through the West Virginia Medicaid Program, including but not limited to Diagnostic Codes,

Procedure Codes, contracts, Health Plans, clinical guidelines and/or criteria, medical necessity

criteria, and pre/prior authorization requirements and procedures where applicable.

SUPPLEMENTAL RESPONSE: Please see BMS Provider Manual Chapter 518
Pharmacy Services, attached as Exhibit 5, beginning with Bates Number
DHHRBMS000109, and the most recently updated Preferred Drug List with Prior
Authorization Criteria, attached as Exhibit 6, beginning with Bates Number
DHHRBMSOOOl45.

Please note that to the extent that the Provider Manual states in section 518.4 that "Other
drugs may be limited in quantity, duration, or based on gender. The information
regarding these drug products and their limitations is available on the BMS website[,]"
the ooDrug Limits" list available online was last updated June 1, 2016, and does not reflect
the removal of the gender edit for most estrogen and testosterone containing products.

10. Documents sufficient to identifr the circumstances in which orchiectomy, penectomy,

vaginoplasty, hysterectomy, phalloplasty, mammoplasty, breast reconstruction surgery, andlor

mastectomy are covered through the West Virginia Medicaid Program, including but not

limited to Diagnostic Codes, Procedure Codes, contracts, health plans, clinical guidelines

andlor criteria, medical necessity criteria, and pre/prior authorization requirements and

procedures where applicable.

SUPPLEMENTAL RESPONSE: Please see BMS Provider Manual Chapter 519.16
Surgical Services, attached as Exhibit 7, beginning with Bates Number
DHHRBMSOOOl99.

2
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22. All documents upon which Defendants considered, relied upon, or intend to rely upon, in

support of their admissions and/or denials of any ofthe allegations contained in the Complaint.

SUPPLEMENTAL RESPONSE: Please see the Medicaid State PIan, attached as Exhibit
8, beginning with Bates Number DHHRBMS000203, and the online table of contents,
attached as Exhibit 9, beginning with Bates Number DHHRBMS001003.

WILLIAM CROUCH,
CYNTHIA BEANE, and
WEST VIRGINIA DEPARTMENT OF
HEALTH AND HUMAN RESOURCES,
BUREAU F'OR MEDICAL SERVICES,

By counsel

/s/Kimberly M. Bandy
Lou Ann S. Cyrus, Esquire (WVSB #6558)
Roberta F. Green, Esquire (WVSB #6598)
Caleb B. David, Esquire (WVSB #12732)
Kimberly M. Bandy, Esquire (WVSB #10081)
SuuvaN McCusrey SIIcBR PLLC
P.O. Box 3953
Charleston, WV 25339
(304) 345-ra00; (30a) 343-1826 (fax)
lcvrus@shumanlaw.com
rgreen (E.,sh um an I aw.com
cdav i d@sh uman law.corn
kbandv@shumanlaw.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OT'WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTELL; and BRIAN MCNEMAR,
Individually and on behalf of all others
similarly situated,

Plaintiffs, Civil Action No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

v.,

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department Of Health and Human Resources;
CYNTHIA BEANE, in her official capacity as

Commissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU FOR MEDICAL
SERVICES; TED CHEATHAM, in his official
Capacity as Director of the West Virginia Public
Employees Insurance Agency; and THE
HEALTH PLAI\ OF WEST VIRGINIA,INC.

Defendants.

CERTIFICATE OF SERVICE

Now come Defendants William Crouch, Cynthia Beane and West Virginia Department of

Health and Human Resources, by counsel, and do hereby certifr that on the l3th day of October,

2021, a true and exact copy of DEFENDANTS' FIRST SUPPLEMENTAL RESPONSE TO

PLAINTIFF'S FIRST SET OF REQUESTS FOR PRODUCTION TO DEFENDANTS

WILLIAM CROUCH, CYNTHIA BEANE, AND WEST VIRGINIA DEPARTMENT OF

HEALTH AND HUMAN RESOURCES, BUREAU FOR MBDICAL SERVICES was served

on counsel via electronic means as follows:

4

JA1393

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 338 of 477



Walt Auvil (WVSB#190)
Counselfor Plaintiffs
The Employment Law Center, PLLC
1208 Market Street
Parkersburg, WV 2610l -4323
(304) 48s-30s8
(304) 485-6344 (fax)
arrvi l&ilheeiilpJoyrnerrl Inivgentei.eonr

Anna P. Prakash, Visiting Attorney
Nicole J. Schladt, Visiting Attorney
Counselfor Plaintffi
Nichols Kaster, PLLP
IDS Center, 80 South 8rh Street
Suite 4600
Minneapolis, MN 55402
(612) 2s6-3200
(612) 338-4878 (fax)
aprakash(0nka.co14
nschladt/Dnka.com
.i.......,''+...''"#

Sasha Buchert, Visiting Attomey
Counselfor Plaintffi
Lambda Lega| Defense and Education Fund,
Inc.
1776K Street, N.W., 8th Floor
Washington, DC 20006 -2304
(202) 804-624s
(202) 429-9574 (fax)
s b uc he rrrtD larn,bslitlgggl,glg:

Avatara Smith-Canington, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
3500 Oak Lawn Avenue, Suite 500
Dallas Texas 7 5219-6722
(2r4) 2t9-8s8s
(2r4) 2t9-4455 (fax)

au$tlg3jJlius!$ri{l.]irrhdiil r,s*l .rxs,

Nora Huppert, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
4221 Wilshire Boulevard, Suite 280
Los Angeles, CA 90010
(213) 382-7600
(213) 3sl-6050
nh uppert(dlam bdale&rl. o rg

Carl. S. Charles, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
730 Peachtree Street NE, Suite 640
Atlanta, GA 30308
(470) 22s-s341
(404) 897-1884 (fax)

{c [iilrle$td, lumdalcr{fl l.ery

Tara L. Borelli, Visiting Attomey
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
158 West Ponce De Leon Avenue, Suite 105
Decatur, GA 30030
tborel I i @.lambdale gal. org

Peny W. Oxley (WVSB#721l)
David E. Rich (WVSB#9141)
Eric D. Salyers (WVSB#I3042)
Christopher K, Weed (WVSB#13868)
Oxley Rich Sammons, PLLC
Co unsel for Ted Cheatham
517 gth Street, P.O. Box 1704
Huntington, WY 257 18-1704
(304) s22-1r38
(304) s22-9528 (fax)
troxli:vlil ln*.rvv.cnnr
drichii?ro.x ley litlv',1-r,', conr

ssab
r,u,eedrr=l.o xl ey l ort r+ v. erut
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Stuart A. McMillan (WVSB#6352)
Counselfor The Health Plan of lVest
Virginia,Inc.
BOWLES RICE LLP
600 Quanier Street
Charleston, WV 25301
(304) 347-rtt0
(304) 347-1746 (fax)
smcm i I lanr'ij bow'l csrice.com

Aaron C. Boone (WVSB#9479)
Counselfor The Health Plan of ll/est
Virginia,Inc.
BOWLES RICE LLP
Fifth Floor, United Square
501 Avery Street, P.O. Box 49
Parkersburg,WV 26102
(304) 420-5s01
(304) 420-s587 (fax)
abtr o n c/#. lloU I cs ri ce. c orn

/s/Ifi mb er.lJ_M. B and.v-

Lou Ann S. Cyrus, Esquire (WVSB #6558)
Roberta F. Green, Esquire (WVSB #6598)
Caleb B. David, Esquire (WVSB #12732)
Kimberly M. Bandy, Esquire (WVSB #10081)
Counselfor ll/illiam Crouch, Cynthia Beane, and
ll/est Virginia Department of Health and Human
Reso urces, B ureau for Meclical Services
SHunaeN McCusrpv Slrcpn PLLC
P.O. Box 3953
Charleston, WV 25339
(304) 34s-1400; (30a) 343-1826 (fax)
I c.y rus(*) s h um anlaw. com
rg,r-$e nr."#, sl,r,ullla nlnw, uo gl
c dav idrft sh uman larv. com
k bancly@shumanlaw. com
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHDRN DISTRICT OF WEST VIRGINIA

HTII\TINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTELL; ANd BRIAN MCNEMAR'
Individually and on behalf of all others

similarly situated,

Plaintiffs, Civil Action No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

v,

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Deparlment of Health and Fluman Resources;

CYNTHIA BEANE, in her official capacity as

Commissioner for the West Virginia Bureau for
Medical Services; \YEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU FOR MEDICAL
SERVICES; TED CHEATHAM, in his official
Capacity as Director of the West Virginia Public
Employees Insurance Agency; and THE
HEALTH PLAN OF WEST VIRGINIA,INC.

DEFENDANTS' SIXTH SUPPLEMENTAL RESPONSE TO PLAINTIFF'S FIRST SET
OF REQUESTS FOR PRODUCTION TO DEFENDANTS WILLIAM CROUCH,
CYNTHIA BEANE, AND WEST VIRGINIA DEPARTMENT OF HEALTH AND

HUMAN RESOURCES, BUR-EAU FOR MEDICAL SERVICES

, DOCUMENT REQUESTS

2, All documents relating to Plaintiff s communications, injuries, requests for coverage,

requests for prior authorization, requests for reimbursement and/or complaints regarding

coverage for Gender-Confirming Care through the West Virginia Medicaid Program. This

Request includes but is not limited to:
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a, All communications to and from Plaintiff relating to coverage for Gender-

Confinning Care;

b. All Documents and communications regarding Plaintiffs requests for

Gender-Confirming Care, including but not limited to communications among

l)efenclants, and/or the employees, entities, agents, representatives, contractors,

vendors, and/or consultants of Defendants and/or West Virginia Department of

Health and Human Resources, Bureau of Medical services;

c. All Documents and communications relating to consideration or processing

by third-parfy administrators, contractors, and/or vendors of requests for

Gender-Confirming Care by Plaintiff'

SUppLEMENTAL RESPONSE: See attached excel spreadsheet with claim

information for hormones for Plaintiffs Fain and Anderson, attached as Exhibit 97' Bates

No. DHHRBMS0I6224, With regard to Plaintiff Faino see the attached audio recording

regarding request'for approval for medication, attached as Exhibit 98, Bates No.

DHHRBMS016225; West Virginia Controlled Substance Report from Board of Pharmacy

records, attached as Exhibit 99, Bates No. DHHRBMS016226'16228; and Member Notes

attached as Exhibit 100, Bates No. DHHRBMSOI6229-16230. All materials are

CONFIDENTIAL.

4. All Documents and communications relating to the Exclusion, including but not limited to:

a. All Documents and oommunications relating to the decision to maintain the

Exclusion in the Health Plans in any plan year.

b, All Documents and communications relating to the decision to permit coverage

for hormone therapy for the purpose of treating gender dysphoria.

2
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c. All Document and communications relating to evaluating, examining,

analyzing,and/or considering the Exclusion in any way'

SUppLEMENTAL RESPONSE: See attached West Virginia Model Member

Handbook, attached as Exhibit 105, Bates No. DHHRBMS$16291-16320.

24. To the extent not requested above, all Documents that Defendants may rely upon to

support their defenses against Plaintifl's claims in this action.

SUPPLEMENTAL RESPONSE: See the attached 2019-2020 Aetna Member

Hantlbook attached as Exhibit 101, DHHRBMS01623L-16278i See email with subject:

Enrollment Data - Health Equity/ SDOH Accreditation, attached as Exhibit 102, Bates No.

DHHRBMS016279-16283 ; email with subject: Enrollment Data - Health Equity / SDOI{

Accreditation, attached as Exhibit 1030 Bates No. DHHRMBS0f 6284-16287; and email with

subject: Hcalth Equify Follow Up, attached as Exhibit 104, Bates No. DHHRBMS016288-

16290; Please note, confidential attorney/client privileged communication redacted.

WILLIAM CROUCH, CYNTHIA BEANE' and

WEST VIRGINIA DEPARTMENT OF

HEALTH AND HUMAN RESOURCES,
BUREAU FOR MEDICAL SERVICES'
By counsel

/s/Kimber'ly M. Bandy
Lou Ann S. Cyrus, Esq. (WVSB #6558)
Roberta F. Green, Esq. (WVSB #6598)

Caleb B. David, Esq. (WVSB #12732)
Kimberly M, Bandy, Esq. (WVSB #10081)

SsuveN McCusrnY SuceR PLLC
P.O. Box 3953

Charleston, WV 25339
(304) 345-1a00; (30a) 343-1826 (fax)
lcr lrts:rt;shtt tnitttlittr'.ctlnt

L g rc-q!',!UslI!Iru t I it rL, c o t t t

cclavidtrtislr rlularv.c0nt
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTELL; and BRIAN MCNEMA&
Individually and on behalf of all others

similarly situated,

Plaintiffq, Civil Action No. 3:20.cv-00740
Hon. Robert C. Chambers, Judge

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department Of Health and Human Resources;

CYNTHIA BAANE, in her official capacity as

Commissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DDPARTMENT OF IIEALTH AND HUMAN
RnsouRCES, BUREAU FOR MEDICAL
SERVICES; TED CHEATIHM, in his offioial
Capacity as Director of the West Virginia Public
Employees Insurance Agency; and THE
HnALTH PLAN OF WEST VIRGINIA,INC.

Defendants.

CERTIFTCATS OF SERVICE

Now come Defendants William Crouch, Cynthia Beane and West Virginia Department of

Health and Human Resources, by counsel, and do hereby certi$ that on the 24th day of February,

2022, atrue and exact copy of DEFENDANTS' STXTH SUPPLEMENTAL RDSPONSE TO

PLAINTIFF''S FIRST SET OF' REQUESTS FOR PRODUCTION TO DEFENDANTS

WILLIAM CROUCH, CYNTHIA BEANE, AND WEST VIRGINIA DEPARTMENT OF

HEALTH AND IIUMAN RESOURCES, BUREAU FOR MEDICAL SERVICES was served

on counsel via electrqnic means as follows:

v
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Walt Auvil (WVSB#190)
Courcelfor Plaintffi
The Employment Law Center, PLLC
1208 Market Street
Parkersburg, WV 261 01 -4323

(304) 4Ss-30sS; (30a) 485-6344 (fax)

Ittryjl-@Illllcin pla}.tllglr t I $ wcc I I ter" co nl

Anna P. Prakash, Visiting AttomeY

Nicole J. Schladt, Visiting Attorney
Counsellor Plaintills
Nichols Kaster, PLLP
IDS Center, 80 South 8th Street

suite 4600
Minneapolis, MN 55402
(6t2) 2s6-3200: (6t2) 338-4878 (fax)

ilptirhitrblgttlt'usplx
{$tl{ullt4rk!,qsLu

Sasha Buchert, Visiting AttomeY
Counsellor Plaintiffs
Lambda Logal Defense and Eduoation Fund,

Inc.
l776KStreet, N.W., 8th Floor
Washington, DC 20006'2304
(2OZ) s04-6245; (202) a29-9574 (fax)

Sjfr$ h $rt/, rd I arll bd al €

Avatara Smith-Canington, Visiting Attomey
Counselfor Plaintiffs
Lambda Legal Defense and Education Fund,

Inc.
3500 Oak Lawn Avenue, Suite 500

Dallas Texas 7 5219-6722
(2t4) 219-8s8s; (21a) 2t9'4455 (fax)

iutl:tltg rtrr i nSLo I I idii I qrll l>tlulcgsl.lug

Nora Huppert, Visiting AttomeY
Counseltor Plaintifls
Lambda Legal Defense and Education Fund,

Inc,
422t Wilshire Boulevard, Suite 280

Los Angeles, CA 90010
(2t3) 3s2-7600; (213) 351-60s0

nl r u p pc r t {4lgrUlXtslcg,ttktrg

Carl. S. Charles, Visiting AttomeY
Counselfor Plainlffi
Lambda Legat Defense and Eduoation Fund,

Ino.
730 Peachtree Street NE, Suite 640

Atlanta, GA 30308
(470) 225-534r
(404) 897-1884 (fax)
cs-lisrl e.qfBltrn dil lc so l.o rg

Tara L, Borelli, Visiting Attomoy
Counselfor Plaintifls
Lambda Legal Defense and Education Fund,

Inc.
158 West Ponce De Leon Avenue, Suite 105

Decatur, GA 30030
r tro rcl lrGr&ulldidg g{l.,gtjg

Perry W. Oxley (WVSB#721l)
David E. Rich (WVSB#9141)
Eric D. Salyers (WVSB#I3042)
Christopher K. Weed (WVSB#I3868)
Oxley Rich Sammons, PLLC
Counsel lor Jason Haught
517 9th Street, P.O. Box 1704

Huntington, WV 2571 8'l 704

(304) s22-l 138
(304) s22-9528 (fax)
prix leyGloxley I *wlvv, cotrt

il: i clrt0t:dcy lllvlgv, cutlt
c s a I ysr:sli4gxlcy I awwt',s(un
c wcct I fir)rlx I c\, litwwv. cct tn
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/dKimberlv,M. Bandy
Lou Ann S. Cyrus, Esq. (WVSB #6558)

Roberta F, Green, Esq' (WVSB #6598)
Caleb B. David, Esq, (WVSB #12732)
Kimberly M. Bandy, Esq. (WVSB #10081)
Counseilor lVtlllam Crouch, CJtnthta Beune, and lVest Yirglnia Depnrtment otHeallh and

Human Resoutces, Bureaufor Medical Semlces

SHura,c,N McCusrBY Sllcen PLLC
P,O. Box 3953
Charleston, WV 25339
(304) 345-1400; (304) 343'1826 (fax)

.kl :a nrlyr.&)$l$ n ugn h!v. o o nl'
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTELL;BRIAN MCNEMAR, SHAWN
ANDERSON a/k/a SHAUNTAE ANDERSON;
and LEANNE JAMES, individually and on
behalf of all others similarly situated,

Plaintiffso Civil Action No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

v

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department of Health and Human Resources;
CYNTHIA BEANE, in her officialcapacity as

Commissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU FOR MEDICAL
SERVICES; JASON HAUGHT, in his official
Capacity as Director of the West Virginia Public
Employees Insurance Agency; and THE
HEALTH PLAN OF WEST VIRGINIA,INC.

Defendants.

DEFENDANTS WILLIAM CROUCHO CYNTHIA BEANE, AND WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES, BUREAU F'OR MEDICAL

SERVICES' SECOND SUPPLEMENTAL RESPONSES TO PLAINTIFFS' SECOND
SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS

DOCUMENT REQUESTS

25. To the extent not already produced, all Documents related to Plaintiff Christopher

Fain, and proposed Plaintiff Shauntae Anderson.

SUPPLEMENTAL RESPONSB: Please see three excel spreadsheets regarding Plaintiff

Fain's medical information attached as Exhibit 87, 88, and 89, Bates Nos.

DHHRBMS016069; DHHRBMS0l6070 and DHHRBMS0l6071o respectively. Additionally,

I
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please see other patient information regarding Plaintiff Fain, attached as Exhibit 90, Bates

No. DHHRBMS016072 -1607 7 .

With regard to Plaintiff Anderson, please see two excel spreadsheets with medical

information, attached as Exhibits 9l and 92, Bates No. DHHRBMS016078 and

DHHRBMSOl6079.

WTLLIAM CROUCH,
CYNTHIA BEANE, and
WEST VIRGINIA DEPARTMENT OF
HEALTH AND HUMAN RESOURCES,
BUREAU FOR MEDICAL SERVICES,

By counsel

lslCaleb B. David
Lou Ann S. Cyrus, Esquire (WVSB #6558)
Roberta F. Green, Esquire (WVSB #6598)
Caleb B. David, Esquire (WVSB #12732)
Kimberly M. Bandy, Esquire (WVSB #10081)
SHuMaNr McCusrpv Sr-rcER PLLC
P.O. Box 3953
Charleston, WV 25339
(304) 34s-1a00; (30a) 343-1826 (fax)
I cyru s(Esh urn an 1aw. com
rgreen@shumanlaw.com
cdav id@shuman law.corn
kbandlz@sh uman law.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTELL; and BRIAN MCNEMAR,
Individually and on behalf of all others
similarly situated,

Plaintiffso Civil Action No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

v

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department Of Health and Human Resources;
CYNTHIA BEANE, in her official capacity as

Commissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU F'OR MEDICAL
SERVICES; JASON HAUGHT, in his official
Capacity as Director of the West Virginia Public
Employees Insurance Agency; and THE
HEALTH PLAN OF WEST VIRGINIA,INC.

Defendants.

CERTIFICATE OF SERVICE

Now come Defendants William Crouch, Cynthia Beane and West Virginia Department of

Health and Human Resources, by counsel, and do hereby certify that on the 1st day of February,

2022, a true and exact copy of DEFENDANTS WILLIAM CROUCH, CYNTHIA BEANE,

AND WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN RESOURCES,

BUREAU FOR MEDICAL SERVICES' SECOND SUPPLEMENTAL RESPONSES TO

PLAINTIFFS' SECOND SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS

AND THINGS was served on counsel via electronic means as follows:

J
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WaltAuvil (WVSB#190)
Counselfor Plaintffi
The Employment Law Center, PLLC
1208 Market Street
Parkersburg, WV 261 01 -4323
(304) 485-3058
(304) 485-6344 (fax)
auvi l@theemploymentlawcenter.com

Anna P. Prakash, Visiting Attorney
Nicole J. Schladt, Visiting Attorney
Counselfor Plaintffi
Nichols Kaster, PLLP
IDS Center, 80 South 8th Street
Suite 4600
Minneapolis, MN 55402
(6t2) 2s6-3200
(612) 338-4878 (fax)
aprakash@nka.com
nschladt@nka.corn

Sasha Buchert, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
1776K Street, N.W., 8th Floor
Washington, DC 20006-2304
(202) 804-624s
(202) 429-9574 (fax)
sbuchert@lambdale gal.org

Avatara Smith-Carrington, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
3500 Oak Lawn Avenue, Suite 500
Dallas Texas 7 5219-6722
(2r4) 2r9-8s85
(2r4) 219-4455 (fax)
asm ithcarrin eton@lam bdalega l.org

Nora Huppert, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
4221Wilshire Boulevard, Suite 280
Los Angeles, CA 90010
(2r3) 382-7600
(213) 3s1-6050
nhuppert@lambdalegal.org

Carl. S. Charles, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
I West Court Square, Suite 105

Decatur, GA 30030
(404) 897-1880
(404) s06-9320 (fax)
ccharles(Elarnd alegal.org

TaraL. Borelli, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,
Inc.
1 West Court Square, Suite 105

Decatur, GA 30030
tborelli@lambdalesal.orq

Perry W. Oxley (WVSB#7211)
David E. Rich (WVSB#9141)
Eric D. Salyers (WVSB#13042)
Christopher K. Weed (WVSB#13868)
Oxley Rich Sammons, PLLC
Counsel for Jason Haught
517 9th Street, P.O. Box 1704
Huntington, WV 257 18-1704
(304) s22-rr38
(304) s22-9528 (fax)
poxley(a) oxlevlawwv.com
driclr @oxle)' lawwv.com
esalyers(Eoxley lawwv.com
cweed (r?ox I ey I awwv. cotr
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gender - related conditions?

ATTORNEY SMITH: Object to form.

A. So I just was I thought about t

and looked at patients that I saw over a c

of days, and about two-thirde of my pri

practice patients are transgender. Q
A. Do all of those pat

transgender treat with you

or gender incongruence?

ATTORNEY SMITI{: Ob

ients a.

for rl-a

10 orm.

11 A. No. Many of

are seeing me for

them gender but

L2 mood and

13 anxiety disorder or iatric

L4 conditions.

A. And

report there

15 II t from reading your

15 rence between someone

L7 having a tr identity and Eomeone

L8 having ria; is t,hat correct?

19 SMITH: Object to form.

20 A s.

2L a. you explain what that difference

22 is?

23 A. Sure. So being transgender is an

24 identity. Itrs how someone identifies. And
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gender dysphoria is used both to describe a

symptom, but also to describe a DSM-S diEorder

of gender dysphoria.

a. Is there a difference between

dysphoria as a symptom and gender dysp

a diagnosis?

ATTORNEY SMITH: Object

A. Yee. The DSM diagnosis r t

the person be the distress t yis

L0 experiencing from gender dy

L1- clinically significant or social or

72 occupational caus occupational

13 impairment.

L4 a. Does c icance mean that

L5 it's causing t oc or occupational

1.5 impairment

A. So

e?

L7 soeial or occupational

be so much distress that

So that'g whatrs

L8 impai can

L9 ctor.

20 1.nr-ca significant.

there are patients who experience

horia as a symptom, but do not have

2L a.

22

23 the clinical significance that, riseE to the

level of a DSM-5 diagnosis; is that correct?24
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ATTORNEY SMITH: Object to form.

A. Yes. In that we ascume sor in that

thererg a fairly decent percenLage of p a

maybe one in 200 in large health surveys'

identify as transgender. So maybe one

Perhaps one in a thousand, QDc co

a paper I reference Zhang, are i re

for gender dysphoria. So we aE s re

are people who experience

don't go to the doctor for

ria but

10

1L A. Okay. So there on the

L2 numbers that you just - one in 200

L3 identify as tran n a thousand are

So that's ifL4 treating for g a

1-5 I'm doing quick ect,ly approximately

individuals areL6 one-fifth of r
17 seeking tf gender dysphoria?

18 TH: Object to form.

L9 r been exactly t,eased ouE that

20

2L a

22 But we asgume that thatte so because

23 there are fewer people who are actually going

to the doetor. And to get a diagnosis of24
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gender dysphoria, you would need to go to the

doctor.

a. Now, your patient PoPulation

two-thirde of your patients who are

transgender of those two-thirds' are

t

able to break it down between chil t

adolescents and adults?

ATTORNEY SMITH: Object

A. Yes. I actually a t,ime, I

1-0 looked at a few days of Pat t broke

LL down to about a third ients were

L2 patients that I had EI an

1-3 adolescence in pr t,ice. So some of

ht have been14 them may have

15 may be lega1 a

15 Abou re adults when they

ctice. And then theL7 came into vat Pra

18 other t A isgender. So just an

19a akdown of a few days of Patients

t.

k you a few more questions about

. I noticed in your rePort,

20 TI eda

2T a. las

22 yo kground

23 in in your init,ial report the first

report that you did, in paragraph six, you say24
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gett,ing gender-af firming care?

a. No. No, not that.

I'm asking if there is a methodol or

a treatment plan that can assist individua

with managing the synpt,oms of gender

separate from receiving

surgical therapy?

ATTORNEY SMITH:

hormone th

Obj ect

A. So there's not a spec cp atric

10 treatment to cause relief f, r

1-L dysphoria.

A. So when

gender dysphoria

L2 you a tients with

13 rally assisting

L4 them or p for other

L5 conditions, lik re on and anxiety. What

L6 else are you f, those patients with

L7 gender dysp ?

18 MITH: Object to form.

L9 So I do work with them in terms

20 expl ng their identity and their sympt,oms

2L ende dysphoria. I try to leave iL to the

22 pat to steer the ship in terms of whet,her

23 or not or when they might get

gender-af f irming care.24
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Sometimes people know theY want

gender-affirming care, but they canrE get it at

that time f or exarnple.

with parents or other'w

Somebody living a home

ise dependent on ano

person might, be an example where they

need t,o postpone that.

So I rm certainly working

symptoms of gender dysphoria as

symptoms that the person is rI

L0 without there being a speci iatric

11 treatment for gender dys

L2 a. So on the tioned

L3 gender-affirmi

determined whe

ng car is it
ds or I|II
her a patient

t4 nee

15 just use the Whet

15 needs gender care, hormone therapy or

L7 surgical t ?

L8 I Object to form.

L9 So in practice first of all,

20 re some differenceE. There are

s between adolescente seeking

irrning care and adults. And

2L fer

22 ge ff

23 practices also I think a difference between

when someone is exploring their gender identity24
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or unsure of the kind of gender-affirming care

Lhey might want or if or when they might want'

ir.
And t,hen there are other PeoPle

example have lived in the gender in whi

identify for extended periods of t@

gender identity and what theY

it is not really in question. I a rerg

a whole range of approaches the

10 patient.

LL a. Let|s etart with The two

L2 plaintiffs in t

A. Uh-huh.

his ca d

13

L4 A. How do

let me just st

whether well,

L5 r rA

15 Soi going to recommend a

17 course of t nt orapatient Iaasume

L8 that e indications for that

L9c rtt, correct?

20 TORNEY SMITH: Object to form.

s. So I think that certainlY the

f a diagnosis of gender dysphoria

2t A.

22 pre o

23 where Eomebody has had persistent and prominent

in some ways distress related bo their gender24
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hor:urones.

A. So not all adult,s who are dia

with gender dysphoria undergo horm@

surgical treatment, correct?

ATTORNEY SMITH: Object

A. Yes. As I said, we

L0 because of differences in s

dysphoria.

to consent

essenEial

how many people are

many people identify

t
tr

a. t,he

e

quire Ee me

So I thi

And of courE e having the capacitY

for care. I think those are

factors for an adult seeking

I

t

in cl

between

and how

L2

13 presumably many f

14 transgender,

15 And so they may

15 distress tha

L7 need relief

who identify as

t coming to me.

y have some level of

e enough that they

11

18

L9s

20

r
sit,ioning.

re a determination whether

2t

22

23

of distress is severe enough to

dical or surgical treatments?

SMITII: Object to form.

nk that a good guide is the

24

DSM-5 diagnosis. Clinically significant

distress, social and occupational impairment, Eio

ev
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that the distress of gender dysphoria is

significantly affecting their life.

ATTORNEY SMITH: Ca1eb, not to

interrupt you we've been going f

littIe bit for an hour now. Can

ora

ahead and take a break for a rn@r te

MR. DAVID: Abso1utely.

take five minutes?

ATTORNEY SMITTI: YES. rks.

10 VIDEOGRiAPIIER: We off the

1-1 record at 1300.

L2 (s eedings. )

13 VID back on the

L4 record at

1.5 BY MR. DAVID :

L6 a.

asking s

Doc f we took a break, I wag

L7 sti n about how the

e that someonets distress18 dete mad

1_9 g sphoria rises to the level of

20 ed dical or surgical treatment. You

2L ferr to the DSM-S and the discussion on

22 cI 1 clinically significant distress.

23 Is that where we were?

ATTORNEY SMITH: Object to form.24
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A. Yes.

A. Okay. Is there a diagnostic test to

determine whether someone's stress (sic)

clinically eignificant?

ATTORNEY SMITH: Object to form

A. Whether someone I s distreesQs

clinically signif icant?

A. Yes.

A. So t,hat is determined t se of

psychiatric evaluation;

distress test, but using

not cific

cal judgrnent

L2 of the clinician.

L3

10

15 said t,hat it

15 adolescents

L7 adolescente

LL

L4

2t

A. So we

had asked you

down because I

stion. And you

ferent for adults,

. So let me ask you

determine whether that

b

do

I

t

LB individ s or needs medical or

L9s 4 for gender dysphoria?

SMITH: Object to form.

we if I am going by my

and that of a child in the

20

22 cli practice

23 Adolescent Gender Center at UCSF, w€ as well

as I think guidance from WPATH, we agree that,24

A. re. So
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adoleecents require more evaluation a

longer-term evaluation, especially if

presenting with gender dysphoria in

jusE

adolescence. So it's t14>ically not the

that I do, although there have been t

I have. But it's typicallY not t

do because it's I wilL tl4rica e

to some of my psychotheraPist

meet with t,he adoleEcent over

co A o

to make

10 a determination in t

with the pat,ient, dI

parents. There is a

erms of along

11 ong w tient's

L2 come to an

L3 agreement in te o or isn't to be

L4 done next.

L5 A. Vilhy do f those patients to

L5 psychotherap I en rather than make

L7 that dete on self?

L8 TH: Object to form.

L9 limit,ed time. I had limited

20 I was at a UCFS facultY member. And

ted time now, and Eo and this is2L vel

22 oft t,ime- intensive process .

So I have had at times there have23

24 been, you know, adolescents where I have done
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that work. But typically I will refer them to

psychotherapists who do that work as a regular

thing in their practice and have the time to

devote to that individual for psychother

do that work.

O. And if you know, what is tQ

the psychotherapy thaL is provi

adolescents?

ATTORNEY SMITH: Obj o

lescent.10 A. Sure. So it depend ado

11 But it can be to he1

their identity, but

p t not only

I2 w t they want to

13 take steps if wel specifically in

care whetherL4 t,he context of ng

15 or not that is t for them.

L6 And k done with a

l7 therapist t know their client and

lient's parents and18 getting c

19 L egree of distress and the

20 rsist e of that dist,ress that might be

2L r.ev gender-af firming care,

22 Okay. So do you treat children? And

23 when I 6ay children, I mean people younger than

adolescents. Do you provide psychiatric

tal

24
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treatment for gender dysphoria to children?

ATTORNEY SMITH: Object to form.

A. No.

A. So in your practice, have You

reconrmended to adolescents that they

medical therapy, so hormonal theraS$a

ATTORNEY SMITH: Object

A. So I would say that it i d

say that, we let the adolescen L Lup

10 first, and then explore it d to, for

LL example, Ry pushing forwa ny particular

L2 direction for that

13 So the

that you kn

Le t bring up

L4 , tress where they

15 want a particul t,ion. As I said,

L5 typically,
work with t

I 6 hem to a therapist to

L7 ntensively before making a

for example, call the1-8 rec

L9 scent Center at UCSF.

20 a. if a patient brings up a potentially

surgical transition, do you alwaYs

patient out to a separate gender

2L caI

22 ref t

23 clinic?

ATTORNEY SMITH: Object to form.24
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you know, it seems clear from a clinical exam.

A. Are you aware of anY other DSM-S

diagnosis that is t,reated surgically?

ATTORNEY SMITH: Object to form.

A. I cannot think of another DSM-5

diagnosis thaE is treated surgicalQ.

A. Okay. If you can, fIiP

rebuttal report which has been

Exhibit 2 to your deposition. eafew

10 things and I promise wel ing to go

11 through this paragraPh by But there

L2 are a few things that ask you

13 about. And the 1rs ragraph L5 of

L4 Exhibit 2. Ar

L5 A

a

Amer

and

Yes. I r
L5 And ad and read it. In an

udy of L04 transgender

eatment with puberty

Er associated with

L7 acan tiv st

18 ,tf

L9b r swa

20 perc less moderate to severe depression,

ess suicidal ideation over 12

t,o youth not treated. And you

2L 73p ent I

22 mon

23 say Tordoff, €t dl., 2022.

Did I read that correctly?

sL

24
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I, Martha Fourney, Certified Court

Reporter and Notary Publ-ic, do hereby certify

that the foregoing deposition of the

above-named witnesg, wac dul-y taken by me i

machine shorthand, wa€t recorded via

that the Earne were accurately writ@r

fuII and reduced to comPuter tran

I further certify that I an ne J.

attorney or counsel for, nor r te or

10 emp3-oyed by, any of the

in which this deposition

part he action

L1 nor do I

L2 have a financial in ter tion.

13

L4

15

15 My commis sMay 27, 2022

L7

18
Mart v

19 t t Reporter/ttotary Public

20

2L

22

23

24
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Case 3:20-cv-00740 Document 252-8 Filed 05131122 Page 49 of 349 PagelD #: 4098

SIGNATURN/CNRETA SHEET

T, DAN KARASIC, herebY certifY I have
read the fcregoing transcript and that the same is
a true and accurate transcription of my testimony,
except as noted bel-ow:

PAGE: LINE CHANGE: REASON FOR CHANGE;

See Attachment A.

'a
DAN KARASIC

STATE OF \/IRGINIA

COUNTY OF _.N"OREOLK_ _-

Subscribed and sworn Lo befcre me this

*__6__** day o f - -". -- MaY 2022

-f%C&"*No ary PubLic

My Conrtnj.ssion Expires : __-*94891202$.

This notarial act was performed online by way of two-way audio/video communication technology.

KETSIA IACCLEASE
R€ctronlc Notary Publlc

Commonwealth of Vlrglnla
Reglstratlon No, 1277 21

/riy Commlsslon Explres Apr 30' 2OZ3
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Case 3:20-cv-00740 Document 252-8 Filed O5l3tl22 Page 50 of 349 PagelD #: 4099

ATTACHMENT A

Errata Sheet

Fain, et al. v. Crouch, et al

Dan Karasic, MD

Line Correction

33

75

87

4L

L26
L26

L26

158-9 24-1

L67 8-9, L4

168 5,9, "i nter-rater" not "interrater"
24

t79 2I "is" not t'he did"

Y2
Dan Karasic

State of Virginia

County of Norfolk

Subscribed and sworn to before me this 6 day of May 2O22.

,#n^ /lruo^,u
l,r.tril pruri.

My Commission Expires: 04t3012023

19 23 "gender identity" not "a gender identity"
"develops" not "develops as"

"across" not "cross"
2L

30 L

2-3

15 "they're coming" not "coming"

22-23 "that of the Child and Adolescent Gender Center," not "that of a child in

the Adolescent Gender Center"
"as a term" not "as to tgrm"
"the study" not "m stu

10

13

17

"orchiectomy" not "oophorectomy"

"orchiectom
"orchiectomy" not "oophorectomy"

not "oo horectomy"
"Child and Adolescent Gender Center" not "Child and Adolescents

Gender Clinic"

"i nter-rater" not "interrater"

KETSIA MCCLEASE
Electronlc Notary Publlc

Commonwealth of Virginla
RegJstratlon No. 327 7 24

My Commlsslon Expires Apr 30,2023

This notarial act was performed online by way of two-way audio/video communication technology.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN, et a/.,
individually and on behalf of all others
similarly situated,

Plaintffi, CIVIL ACTION NO. 3:20-cv-00740
HON. ROBERT C. CHAMBERS

W[.I-IAM CROUCI{, el a/.,

De.fendants

CERTIFICATE OF' SERVICE

I hereby certify that the EXPERT DISCLOSURE REPORT oF DAN H. KARASIC,

M.D. was served electronically on the 18th day of March, 2022 on the following counsel for

Defendants in the above-captioned case

Lou Ann S. Cyrus (WVSB # 6558)
Roberta F. Green (WVSB #6598)
Caleb B. David (WVSB #12732)
Kimberly M. Bandy (WVSB #10081)
SHUMAN MCCUSKEY SLICER PLLC
P.O. Box 3953, Charleston, WV 25339
(304) 345-1400; (30a) 343-1826 (fax)
lcyrus@shumanlaw.com
rgreen@shuman law.conr
cd avid@shumarr law.com
kbandy@shumanlaw.com

Attorney.s for Defendan t.s William Crouch ;
Cynthia Beane; and llest Virginia
Department of Health and Human Resources,
Bure au for Me dical Se.rvice s

Eric D. Salyers (WVSB #13042)
Peuy W. Oxley (WVSB # 72ll)
David E. Rich (WVSB #9141)
Christopher I(. Weed (WVSB #13868)
OXLEY RICH SAMMONS, PLLC
P,O. Box 1704
517 gth Streer, Suite 1000
I{untington, West Virginia 257 lB
Phone: (304) 522-1138
Fax: (304) 522-9528
poxley@oxleylawwv.com
drich@oxleyIawwv.com
esalyers@oxleylawwv.com
cwee d (@o x I ey I awwv. co m

Attorneys Jbr Defendant Jason Haught
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Dated:March 78,2022 Respectfully submitted,

s/ Walt Auvil
Walt Auvil, WV Bar No. 190
THE EMPLoYMENT Lew Cnurrn, PLLC
1208 Market Street
Parkersburg, WV 26101
Phone: 304-485-3058
Facsimile: 304-485-305 8

auvil@theemp loymentlawcenter.com
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?3? Sexual and Gender Identity Disorders

302.82 Voyeurism

1'hc paraphiliac tocus of Voyer-rr.ism involves the act of obser-ving unsuspecting individ-
oi c.r:t$lgitlg,ln seNual

and. generirlly:,no

G.CeUr

'+

f

3O2.9 paraphilia Not Otherwise Specified

This caregorlz'is Jfieluded fot'.eoi{lng'famphilias thar do nor mccr tl.rc cr.ireria for a6y o[
the spccilir:,f,rffrItdf,lB.s [xarlrr?lse inSlnclei Lrut are not lirnitcd to, teleplurrc scaL<"rlt_rgia(obscene phone calls), nc<:roPhilia (cor.pses), par-ciaiism (excltrsive iu".,, on par.t of
hndy), zoophilia (an,i'r',rls), cuprolrhilla (fcccc), klis'aphilia (errc*as), u'ti Lrrilphtlla
(t rrinc)

Gen der ldentity Disorder

Ilia.gfostlc Features
Thefc.arc two colllPorlcnts of Gendel Iclentil.y Dj.sorder, both of which must be present
{'t-r trtrke the d.iagnosis. lhcre ttrltst be eviclcrrce of a srrr>ng and pelsisreut riq.6.s.s-gencler.
iclentification, which is Lhe desir.e to be, ol the insistence that one is, of thc orher scx

f' niagnostic criteria for 302.82 Voyeurism
A. ovt:r a licr:iud of at least 6 rnonths, rec'fl'ent, intense sexr.raily arousing

fantasies, sexual rrrgcs, o. behaviors i'vorvi'g rhe act or obicrving an
lun.luspccting pc'son who is rrak.:d, i^ the pr.ocess oi' disr.obing, or
engaging in sexual activity.

B" The fantasies, sexr.ral [rrge';, or bchaviors cau,5e clirrjt:nlly slgnlflrarrr
distress or' .impaifrneur in social, occupariorlal, or.other importint areao
of hurctioning.
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Gender Disorder 533

A), This cro.ss-gen der identification must nor.nJerc'ly
'iilr6r€ nu$t

be a desire for anycrtl'$rrraI thg other sex. also be evicJer.rcc of
eJ il sense of inappropriateness jrl the

js uttt urade if tl.re lnc.lividual has a
androgen insen$jtivi ly syndtoure or con-

the diagnosis, there must be evidence

of functioni ng (Crirerion D).
in social, occupational, or other. impol.tant

In bg-ys,,the
rraelitirrnally

{:xpm$s

tllat$tie.l{ r{{rlt

Cjilq with e,{:nder :Irhrrrtlty
{rxpgclarioR.,i.ol artefitpt$
re&rsg.ter attelrd sttliool rlr

gi.rort

a wtrh ts,be a gtrt and

i:stnmofilyi
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534 SexualandGender Identlry Disorders

prese'r la.tei .in life, (:ften folrowing 
.Tarriage), sexual acrivrry with a wonran is

ilr:"#;:f-'bv 
the rantasy of being resbian roiers o. rhat his prin*, i, . ma. ancr he

sclior,rl

i* lrnnlfested
hy tll€ sutcr{

speclliers may be nored basecl on thr
to,lHAIas, $rmrnltry.*Itraared ro,

Ivlsk!.ltqirh

Ilf'll. maslve rl.ie 's6'1re

ferna.le6;;q76e

Specffiers

ingnEt: &rdllvJdiralsr

*ender

lo JtIAIe*;

Recodhlg prutetlures
'l"he as'sigrrecl diilgnosLic cocle tlepends oir tire incliviclualrs crrr.rert age: if tlic disor.cler..:)ccurs in childht:ocl, tlie code 102,15 is rrsr;41; |11 an ad6lt:rccnr fi:rdulr, 302,{J5 js 

'sed.

Ass ociate d Fea.tures a,nd llisor-det.s
Au.tocl;rted,descrJptlve fcatures andrnrntal,disorders. Many individrral* wiihGender ldbnriryr Disor.tler bccr:nrr:.socially rr<:toi".f l,solarisn an<l tr,ttlacisr:l c{xtfribure toletrt $etf"eere*m an,.di riray leatr l, ,trr"l,f'"".,",;; ;; ;;;;rilH;i school, peerosrraeififn nrrJ,,t{a*.ng xrc ir$pccially cgr,ntrr(!n .*ra*:,1" fo. fuy" infl tnJenuur.t.. r,roy,

;i:[rff."u-"'ldenl:itv 
Di'sorile'r 

"nln *ruw ,l*u,i.".r r",,inin"'n n,rn",,iur* ancr speech
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Gender Identity Disorder 535

The clistlrlbance can be so pelasive that the mental lives of sorne indivicluals revolve
only around thosc activities that lessen gender distr.ess. They are ol'teu pleocctrpiecl with
appearance, especially early in the transition to living in the oppo.site sex |olc.
Relationships s,ith one or both parents also ma1, be seliously impaired, Sorne males with
Gender Iclentity Disordel resort to self-tleatment wiLh hormones and may very lalely
perfor'm titeil own casttation ol per)ectomy. F)specially in r"rrban centers, sorne males
with the disorder'rnay engaSe in prostitution, which places them at high risl< fol human
ilrmtrnodeficiency viltrs (HIV) infection, Sr.ricide attempts and Substance-Related Disor'-
ders aLc commonly asoociatcd.

Children with Gcnder Identity Disolder may manifest coexisting Separation Anxiery
Disorder', Generalized Aluiely Disorder, and symptorns of depression. Aclolescents are
pattictllarly at risk fnl depression aud sujcidal icleation antl suir:ttle attempt.s. In aclr.rlts,

anNiety ancl deplessive sy,ppton* may be pretenr" $orne nolult iiabs have a history of
Transvestic Fetislrisrn as wel.l as other Paraphilias. Associated Personality Disorders are

more common an'Iong tnales than among females being evaluated at adult.gendel clinics.

Associated labotatory Sndtngs. Thcre is no diagnostic test specific for Genclel
Identity l)isorder, In the presence of a noLrual physical examination, karyotyping fol sex
chlomosonres and sex ttortttorte assays al'e usLrally rrut- irrdiuatecl, Psyclrolugicul testiug,

nray leveal cr'oss-gender ictentificatior, or' behavior patterns]

Associatcd physical exnmination findings and general mcdicnl conditions,
Inclividual.s q,ith Gendel IdentiLy Disolder have nonlal gen.italia (in contrast to the
ambigr"ror-rs genitalia or hypogonadistr founcl in physical intersex conciitions). Aclolescenl
and aclult m^les with Gencler Identiry Disordel may show bleast enlargement resulting
fi<;m horurone ingestion, hair clentrding fiom tempor:uy or pel'manent epilation, and
clllterl plrysii:al t:ltar rgcs as a r esult of procecir,tt'es such as lhirtoplasty or tiryloicl caffilage
shaving (surgical lech"rction of the Adam's apple), Distortecl breasts or breasl rashes may
Ite seen. in, lernales wha weal' bleast binders. Postsr-rrgical complications in genetic
'li'trritles il'rrlrrrle l',rr,r1rintrr( t:hrlst wall scRrs, and in penrltic ntalcs, vagitral striclr.u'es,
rectovaginal fistr-rla.s, trlethral stenoses, ancl misclirectecl urinary streams. Adr-rlt fernales
wit.h Gencler Itlentity Disorder uray trave a higher than expec[ecl likeliho<tcl of polycystic
ovarian c.lisease.

Spec{l,Vc Age and Gender Featurps
lrr'irrt;rlls u,illr(ir:rrrlrrr lrlcrrtily l)isrrtrlets gertniallyeltleli*nr:e le,s,5 \:'sttilr-.i,5t'l'l hec,nrtsc c,f
cross-gendet'interests anci may.suffel less flom peel rejection, ai leasl r.rnlil adoLescence,
In child cliuic sarlples, thele are approximately five boys for each girl referred with this
clisolder. In ac|-rlt clinic sample.s, fi1en outnLrmber'\,vonten by abor-rt two ol- three times,
Itt t:hllrlren, rltn relhrtrtl hlas towalrl l1lzle,s rnay prlrly leller:r't'lre greater $tignta t.lut.
ct'oor; genclel behavior carrieo lor bo1'9 thar-r fbr girls,

,f;rettalence

There are no l'ecent epiclerrriological str.rclies to plovide dala on plevalence o[ Gender
Identity l.)jsor:cler', l)ata frour srnalleL countries in liurope with acces.s ro total pnpr.rlation
sta[isl"ics and refelr-als suggest that lor.rghly 1 per 30,000 aclr-rlt rlales ar-rcl 1 per 100,000
adr.tlr fr:m;rIes seel< sex,r'eassignmenl rilll gety.
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536 Sexual and Gender Identity Dlsorders

Course

For. clinically leferrecl childlen, onset of cross-gender intere.sts and activities i.s r.rsually

between ages 2 and 4 ycars, and .soure parents report that their chitd has always had

cr-oss-gender' interests. Only a very small nutlbel of cliildren with Gender Ictentiry

Disorder will conl.inue to have symptoms that rneet criteria for Gender ldentity Di.sordeL

i1 later adolescence or aclulthood Typically, chilclren ale rcferred at'otrnd the tirnc ol

school entry ltecarrse ol'parental conccr-n tlral. wlrat they legarded as a "phasc" cloes not

appear to be pa.ssing. Most children with Gendel Identity Disolder display less ovcrt

cross-genclel behaviors with time, parental intetvention, or response l'rotn peers. Ily late

Ctlolescence'or'?tilirlthrxxl,'abour thrce-quaxtcr$iofl5ols who trad a chilelhood hl'rtory ol

.*e4der ldentltlr Disordlef :r,eqort a homoSejilul or blssx$nl orierlulli$lii irut rvilhoi"rt

coltcllrrent Genclel Identity Disorder'. Most of the remainclet' r'eport a heterosexr.tal

orientation, al.sr,r witlrorrr concun'ent Gendel Identiry Disorcier'. 'l'he collesponding
per.cenlages for sexr.ral orientation in girls al'e not known. Sotne adolescenl.'i may develop

a clearer closs-gendel iclenlificalion and leqr-rest sex-teasslgnment .stlrS,cry ur lrlay

continue in a chronic cot,lllse of gcnder confusion ol clysphoria.

Tn adult rnales, there are lwo different cor.rl'se$ for the developnrelrt of GcLrder

I(lenrity Disoldcr. The first is a continuation of Gender Identity Disox'ler that had an

onset in r:hildhood or early aclolescence. 'lirese inclividuals typically pre.scr.r[ in lat.e

aclcllescerrt:e tlr ac|*rhhoocl. In thc othcr collnie, the mol'e overl sigus of cross-gender

iclentificatior, apl ear lirlel zurcl mole gractually, with a clinical pl'c,scntation in carly tcl

nrid-adrrlrhoocl usually following, br-rt sometirues conclrnent r,vlth, Tt'ansvestiu F-etishisnl,

Thr- larer-onset group nray be rnore fluctuating in the degree ol cross-gentler'iclentiflca-

tion, rnore ambivalent abotlt $cx-reassignment stlrgery, more likcly to be sexually

attracted to women, ancl less likely to [le sati.sllccl afler sex-reassigttment slrrgcry. N{ales

rvittr Ccndcr Idcntity Disorclel' who are sexlrall;' attracted to maies tcn'l to presenl in

aclolescence ol eally adrrltl.roorl with a lifelong history of gencler dysplroria. Itr contrast,

t|usc 11'Lro ulc .vcr.lrally nttractl'rl to fenrllerl, t:o both nralcs Sncl f'elnrrles, r:]r lo neilhel

sex tend to present later ancl typically have a history of 'li'ausvestic l;etishism. If Gender'

Identity Disordel i.s present in adr"rlthood, it telrds to ltave a chlonic cottt'se, but

spontaneous lerni$siou has been leported.

Dfffe,r ential Iliagn o s i s

Cicncler tdunr:ity f.r,i.$or'clcr t:;ll be dt,sllnt{ur.rllriid fa,urrr riruple 1l{lrl€txrf{}rirlla.y t{}.tlulcu-
typicilt $cx rol€ bchavi.or by thc extcnr ancl lrervirsivr:ness rtl tJtc err.rss-gcrtclr-'r rvislrcs,

intetests, ancl n'tivitJes. 'tlris disarr{rir,i,r llfx: t rsnllx rxq'$r:5{iri!}c it tlrilr.l's trorr<;onlbliniry

t{) slerenty,pi€:sex:role br:lurvicir iliir trt)rrx:lrltlllc,,irt "tnrut:r}yr$}trle.cs" irr gir'}s (}f''ilii$.syi$ll"

befiiryit:r ln hoy,r, Ratltur', il^ rcprs;t'irt$ * plr-;ftruRtl.cli,studtfincc, of'rhr itrdivieh.ltrl'ii r;enre

r.rt,irJenrity rviilr rcgarcl to rnalcnr:sl rx lcmalt: ntls.s- fieh:rvirtr'in c:hrlrjrcrt tltnt ntcrc:ly titxs
n$[ fit thp. nrhrrral sirir(.]r t]pr: cli nra.sedlilriry: nr i,ufdrilirrity s]-xruki nol i]e givcn tltc
cliagrrr,xii:i rr:nlcris rhe fr-rll syrl{lrrNns is pluucnt, itrclur-lingrir'.trl*r'r{ djsrrcss or ihrptitlrtent.

Transyrstlc Fetis'hlsrrr (icr:rtrs in i:eterosexrral (or lti$exttal) mt:n for lvhorl,l the

cl'r:.ss.clrcssir:g behavior, is lbr rhc l)rlrp{)se olt sexual ,ex(ilcl'n{it1. A.vi{lt: 'li'c}ur cr:oss-

r.lr.csxing, trlost ir1{livi{ltrxls sdirJr .tl:lnuvesiic lretis}risitr tlo nof havt: a }rist;iry oi'thiltlhrrotl
<:ross-gctrtler lrel'raviqrrs. fufalcs rvitlr e 1:r'e'st:tttat'ion lhal mect'li iit'll cr'lter'ia' iql: flcirdtt
kl{:tttity 11i""apder.;rs r,,ejl ,r$'l'rar]sve$l;ir: l;r+[ishi*m.shotilcl h(t givert l;r.ttlr rliaiirrur,ls, It

gcnckrr r{ys1'rh<rri:r is ;rr:c-.lcnt iri an intlivielual witlr "J'raR$vcutit: Fetislriuu,r }:rtl. fitlJ cl'itctla
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Disorder 7

Gendet'
The cao be

have a

tifu*{ltturi (e.g.,

there may ralely be delusions of belonging to the other sex.

by a person with a Gender Identity Disorder that he or she is of the othel sex

consiclered a delnsion, because what is invariably meant is thac rhe person feels

a member of the other sex rather than tnrly believes that he orshe is a membel of

other sex. In very rat'e cases, however, Schizophrenia ancl severe Cender Identiry
may coexist.

i

r

:

t nl"goostic criterla for Gender Identity Disorder

A, A strong and persistent cross-genc{el identification (not merely a desire
ft.r any per:ceivecl cultru'al advautages of being the <.rther sex).

In childlen, the disttirbance is rnanil'ested by for"rr (or nrore) of the

following:
(1) repeatedly stated desire to be, or insistence that he or she is, the

other sex
(2) in boys, prelerence for cross-dres.sing or simr,rlating lemale attire;

in gids, insistence on wearing only stereotypical mascr-rline clothing
(3) sLrt-tttg attcl pcrsistcltt l-rtulctctrtcs lut ttttss-sex tules in malce-

believe play or persistent fantasies of being the other .sex

(4) intense desire to participate in the stereocypical games and pastimes

of thc othcr ccx
(5) snong pleference for playmates of the other sex

In adolescents and adults, the distr-rrbance is manifcsted by syrnptoms

such as a statcd desire m be the other sex, fi'equent passing as thc othcr
sex, clesire to live ol be treated as the other sex, or the conviction Lhat

he or she has the typical feelings and reactions of the other sex.

B, PCrdl5t('nt CillCCrmftrft widr lill r.rl Jte,: iujx r.lr rifllrir, oI irrr|lrr'lyrrirrlrrrrss
in rhe gender r-ole of that sex,

In children, the di.sturbance is manifested by any ol the following: in
boys, assertion that his pcnis or testes are disgr-rsting or will disappear
or as.sefl.ion that it would be betLer not lo have a penis, or aversion
towald lough-and-tlunble play and rejection of male steleotypical toys,
garnes, and activities; in gids, rejection of urinating in a .sitting position,
assertion that ,shc has or will grow a penis, or a.ssertion that .she does

oot want to grow breasts ol' menstl'uate, or markect aversion towatd
norrnative feminine clothing.

contincr.ecl)
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Sexual and Gender Identity Disordels

7A2.6 Gender ldentity Disorder Not otherwise specified

'I'lrrs r:aregory ls irrr.'h,rrhu l lrrr c.ocl.ing cllsorclcrs itt guttcler it.h:rrtity that at'c not clasliiflnhlc

,, , rp".ifi. Gender Identity Disot'cler. Examples include

1. lntersex conditions (e.g., andlogen insensitiviry syndlome or congenital adrenal

h yperl,rlasia) a rrel rccontpanying ge:rrder tlysphoria
z. Translen!1 stress*rtldtcil cls*'dr:cs.siog lx':fravior

i. H$r:si,Sreni preocr;ulnr;riJt2rr wlth {il$F,nilon Or pcncctomy rvitbout a desire to

a<:t1t-titv tlte sev. charar-'tr-'t'islics oI the other sex

3O2,g Sexual Disorder Not Otherwise Specified

T|is categorlr is inr-'lr.rrJerl lor crrdipg a sexual disturbance that does not meel the criteria

for any specific Sexual Disordet' anrJ is neirher a Sexltal l)ysfunction nor a Paraphilia'

Exaruples ttrch-ttlc

1. Marked leelings of inaclequacy concertriug ,sexltal performance or other tlzrit's

relatecl ro self-imposed standards ol masculinity or femininity.

2. I)istress ahotl( a pa(tern:ofrrgl)eatecl se*$?ll tclationohips;'rnvolving a sr'tcce's'sion

ol lover$ who at. axpaiiieflced by rhe irldiviclu?ll.q4ly as jthings to be r"r.sed

3. Persrstent and mallred dislless 2rlrutrt sextlal ':rientation

! Dlagnostlc criteria for Gender ldentity Disorder (continued)

In aciolescents and adtrlts, thc disturbance is manifested by symptoms

belief that he or she was born the wrong sex.

C. The disturbance is not concurrent wilh a physical intersex condidon'

D. The distr.rrbance calrses clinically signiticant clistress or impairment in

social, occtrltational, or othel important areas of functiclning'

Code based on current age:

302.6 Gender Identity fiisorder tn iiiildrcn
302.85 Gender ldentity l-lisordtr in Adnltrnr(curs ul Arlults

Spedfy if (fot sexually mature individuals),

Sexually Attracted to Males
Sexrrally Attracted to Females
Se>rually Atttacted to Both
Sexually Attracted to Nelther

shdlrkl.of ,pri*arn,

*leto,:

,Trlrh

t{ii.

$!lel!r'i$
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LGBT Health
Volume B, Number 2, 2021
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Abstract

Purpose: The World Health Organization general assembly approved the 1 1th revision of thc International
Classification of Diseases (ICD) iu 20i9 which will be implemented in2O22. Gender identity-related diagnoses
were substantially reconceptualized and removed from the mental health chapter so that the distress criterion is
no longer a prerequisite. The present study examined reliability and clinical utility of gender identity-related
diagnoses of the ICD-ll in comparison with the Diagnostic and Statistical Manual of Mental Disorders
(DSM)-5, ICD-10, and DSM-IV.
Methods: Sixty-four health care providers assessed six videos of two children, two adolescents, and two adults
refened for gender incongruence. Each provider rated one pair of videos with three of the four classification
systems (ICD-il, DSM-5,ICD-10, and DSM-IV-TR). This resulted in 72 ratings for the adole.scent and adult
diagnoses and 59 ratings for the children's diagnoses.
Results: Interrater agreement rates for each instrument ranged from 650/o to J9o/o for the adolescence/adulthood
diagnoses and from 677o to 94Vo for the childhood diagnoses and were comparable regardless of the system
used. Only agreement rates for ICD-l I were significantly better than those for DSM-5 for both age categories.
Clinicians evaluated all fbur systems as convenient and easy to use.
Conclusion: In conclusion, both classification systems (DSM and ICD) and both editions (DSM-IV and DSM-5
and ICD-10 and ICD-11) of gender identity-related diagnoses seem reliable and convenient for ciinical use.

Keywords: classification, DSM, gender dysphoila, gender incongnrence, ICD, reliability, utility

lntroduction

/-\N Mnv 25lh t019, the World Health Organization's
l.rlg.nelal assenrbly approved the llth rcvilion ol'the
International Classification of Diseases (ICD), including a

reconceptrrirlizltion of the gender idcnti.ty-rcl*tccl diagno-
ses.' Filty ycars sgo, a diagnostic catsgoty de.scrihing the in-
congruence between one's experienced and assigned gender
was introduced in the two mosr broadly used (mcntal) health
classification systems, the ICD of the World Hcalth Organi-
zation (WIiO) and the Diagnostic and Statistical Manual of

Mental Disorders (DSM) oT {he.American Psychiatric j{sso-
ciurion (APA),Z'] In the 1CD.9 and rhe ICD-10 ar rhe iirne,
the (errn Traltssexualism wrni uscrl lor {he gender. irlentitir-
relatccl diagnosis,i' ?lre DSM-I I t dilgrroslic-tcnn l :r arhrfis
wns also Trirnsscxualism (D.sM-nt),:) 'l'lris tclm wrrs firsl
changed to Gender Identity Disorder (GID, DSM-IV) and
subs*quently lo Gender Dyspitoria (GD) in thc most rcccnt
veniitrn of the DSM, the D.SM-5.6'7 The ICD-Il Wor.king
Group on the Classification of Sexual Disorders and Sexual
Health proposed the term Gender Incongruence (GI), a uni-
versal ternt with no r-eference to emotional stress.s-lo

Departments oflChild and Adolescent Psychiatry and 2Medical Psychology, Center of Expeltise on Gendcr Dysphoria, Arnstcrdant
IJniver.iity Motlical Cctrtars, Lo(:trtiolt YUurc: Arnste-xlanr, 'l"lro Nctherlantlx,
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Since its irrtroduction into the classification systerns, there
have alwnys been.controvrilaies arcund tlrc gender identiry-
relntcd rliaglroses." flccirusc medicirl giu<lcr. affirmative in-
terventions are not (yet) needed in prepubertal children, in
particular the childhootl;tliugnosis is corrsidered.unneces$ilfy.
by some to allow for acccss to health 0Jup,l2-14 Yet, clini-
cians working in othel contexts claim that a childhood diag-

is srill to provide

$rd

incongru errce by itself is considered not a
but one of many possible expressions of gender diver.sity.l0'r7'
To assure access to care, while revising the DSM-IV, the di-
agnosis was l'etained in the DSM-S, but in a separate chapter
away from conditions such as sexual dysfunctions and para-
philia. In the ICD- 1 1 , the diagnosis is cntirely removed from
the mental health disorders chapter and placed in a separate
chapter named "Conditions related to Sexual I'Iealth." This
shift is to improve transgender persons' human rigbts and
health status by avoiding the cornbined stigrnatization that
is slilJ associated with lreing tlansgendel as well as with
having a psychiatric disorcJer,s'e'rB

Classification systems in general have proven to be of
great value in tbat a criteria-based approach to diagnosis
has markedly irnprovcd identification of disoreter:s and dis-
eases.'e Clns.siticntion may serve as an import*nt 4nd helpful
tool for comrnunication for researchers, policy makers, and
cli.nicians so that rnhea they re,fer to certain features, they
mcan the samn lhiirg.,?o Whiie,mrrixing the classificrl{licn sys-
tems, the^dingnostic criter.ia should,ha*e. a good intcffater le-
liability.2r Thorcforc, in successive re visions of the DSM and
ICD, lleld studies have been performed to test the degree
of agreenent between clinicians qn diagnostic categorization
of the most prevalent corrdition.s,22,23 

-
Gender identity-related diagnostic criteria have never

been formally part of the field trials, neither for the DSM-5
nor fot'previous DSM versions or for the various ICD edi-
tions. Only the diagnostic criteria for the childbood diagnosis
have been examined in one DSM-III interrater reliability
siudy that u$cd parcnt reported chart information of gender-
rcl'crrcd children.'u

While preparing the lltb version of the ICD Mental
llealth Chapter, the WHO pur a particular focus on clin.ical
utility, that is, accuracy of description, ease of use, and fea-
sibility of the classification system.2'5'26 With regard to
thc gender'identity-related diagnoses, the ICD-1 1 field stud-
ies so far have taken place in low nnr,l midtJle-inuoiire-
countries,2T-2e Iiow thcy would be expcr,ienced in high-
income countries with a long tLadition of providing transgen-
der care is unknown at present,

While in most countries the ICD is the rnain classification
system used, the DSM is rccommended in North America
and some other countl'ics. Making a comparison betwcen
both systems is of interest cspccially with regard to the
gender identity-related diagnoses, due to the reconceptuali-
zation and placement outside of the mental health chapter
and deletion of distless as an inherent characteristic of
gender incongruence.

The aim of the current study was to test the interrater reli-
ability of the gender identity-related diagnostic categories in
a high-income countl'y specialty setting according to current
guidelines (ICD-ll and DSM--5) and their prcvious vcrsions

(ICD- l0 and DSM-IV). Further, we airned to srudy similari-
ties and dif'lbrences between clinical judgnrents according
to ICD-10, ICD-ll, DSM-IV, and DSM-S, with a specific
focus on the differences with the r.econceptualized GI
(ICD-11) diagnosis. A last aim of rhe presenr srudy was to
assess the clinical utility of the diagnoses by asking rhe par-
ticipating health care providers about their experiences w.ith
the different systems and editions.

Melhod

Setting

The WHO published a draft of rhe proposed ICD-11 to
receivc input on the prol:osed structure and dinguostic crite-
.i1.""" The Center ofExpertise on Gender Dysplioria,(CEGD)
of the Amsterdam University Medical Centers, location VUmc
in the Netherlands and the Depaftment ofsexology and Gender
Problems (DSGP) of Ghenr Universiry Hospital in Belgium
have been offering gender-affirming tleatment since the
1970s. The WHO encouraged these specialized clinics to per-
form field studies on gender incongruence. The present study
was part of a larger project, which was financiaily supported
by three Dutch Ministr.ies (Foreign Affairs; Health, Welfare
and Sport; and Education, Culture and Science).ra'17

The study was approved by the VUmc Medical Ethics
Committee and all interviewed persons (and/or their parents
depending on age) gave infor.med consent for use of the
video marerial for this study.

Participants

In total, 64 health care providers parricipatcd in the study
during one of six sessions that were organized. Some health
care providers were specialized in health care related to gen-
der identity/incongruence and some wel.e not. Mental health
professionals (psychologists (in rraining) and psychiatrists
(in training)) specialized in gender incongruence were
recruited tiorn the CEGD and the DSGP. Health care provid-
ers not specializcd in transgender health care were r.ecruited
during two meetings, one for psychiatry r.esidents specializ-
ing in child and adolescent psychian.y and one for team
members of a consultative liaison psychiatry service (psychi-
atrists (in training), psychologists, psychiatric uurses, and
r-nedical students),

Procedure

Between December 2014 and June 2015, six sessions for
video rating were organized. Each test session had a similar
structure and took about I hour-: a researcher gave a short in-
troduction to the srudy. This introduction was also providecJ
as one written pagc bcforc the different sets of diagno,stic
cliteria that were to be rated. Voluntary participation and
confidentiality were explained to be secur.ed, Inlormed con-
sent was signed lbr each participating health care provider.
Two videos were presented and assessed using three of the
four dill'erent instruments (for convenience reasons making
the session not longer than I hour); every participant scored
in random order the ICD-l I gfidelines and the DSM-5 cri-
teria, and a 3'd set of inclicaior* (cither the ICD-10 or the
DSM-IV). After that, a f'cw general questions about the use
of the instrumcnts and a number of background questions had
to be answered. Participants watched one of the following
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three pairs of videos: adolescent I and adult 2; adolescent 2
and adult 1; and child I and child 2.

For the adolescent and aclult diagnoses, there were 72 rat-
ings in total (of 37 different raters) on ICD-l I and DSM-5,
39 ratings (20 raters) on ICD-10. and 34 ratings (17 raters)
on DSM-IV. For the children's diagnoses, 59 r'atings (30 rar
ers) were collected on ICD-I1 and DSM-S, 32 r'atings on
ICD-10 (16 raters), and 27 ratings on DSM-IV (14 raters).

Materials

Videos. In total, six diagnostic interviews by a psychol-
ogist/psychiatrist (two psychologists, one psychiatrist) were
recorded of a person refered to the CEGD. Two individuals
were adults, two were adolescents, and two were children.
Some background information of each person is available
from the authors. In all age categories, an effolt was made
to select one person without diagnostic difficulties arrd one
person with a more complex gender developnrent history
and presentation.

Classilication indicalors. We used score sheets based on
eight (four for adolescents/adults and four for children) clas-
.sification systems: WHO's ICD-10 (Transsexualism) and
the proposed guidelines of ICD-Il (Gender Incongruence)
and the APA's DSM-IV-TR (Gender Identity Disorder)
and DSM-5 (Gender Dysphoria). Participants had to decide
whether indicators were present or not and, based on these
indicators, whether the diagnoses were applicable to the per-
sons in the video. When available, official Dutch versions of
the Classifications were used. For ICD-11,3r translations
were not yet available and the research team translated the
guidelines into Dutch. This tlanslation was not created by
the WHO,

Questions regarding utility of classification systems. Two
questions were asked to assess the expelienced clality of the
diagnostic indicators (answer options on a 5 point scale;
I =very unclear, 2=unclear, 3=neutral, 4=clear, and 5=
very clear) and the certainty with which a rater thought
they made the con'ect decision (diagnosis present/absent, an-
swer options on a 5 point scale; I =very unsure, 2=unsure,
3=neutral, 4=Surer and 5=very sure). Also, l'aters were
asked which of the instluments they thought was most con-
venient to use, and which they lelt helped them best to

corne to a colrect diagnosis. For each classification system
it was asked whethel it was easy to use (answer options
yes, no, or no opinion).

Analyses

Agreement between ratels was calculated by dividing the
lotal number of raters assessing a classification (present)
by the total number of ratings. Agreenrent percentages
wsre chosen for clinical inter'prctation and due ro the liltgc:
nurnber of l'aters for each ,rusc.3''33 Chi-squarc statistics
wcrc perfolmed to examine if the agreement between the
raters on presence or absence of a diagnosis differed between
the respective instruments with a significance set atp<0.05.
One-way analyses of variance (ANOVA) were performed to
compare mean clarity and certainty scores between instru-
ments, Chi-square statistics were also used to examine
whether clinical utility (convenience, ability to diagnose,
and ease of use) was assessed differently between the instlu-
ments. All analyses were performed for the child and adoles-
cent/adult videos separateiy.

Results

AdolescenVadult diagnoses

In Table 1, the agreemeut between the raters is presented
on the presence/absence of a diagnosis according to the four
instruments. For all adolescent and adult videos, a majority
ofraters decided a diagnosis was present. The agreement be-
tween the raters was always agreement on the prcsence of
a diagnosis. To sce if the number of persons who received
a diagnosis differed across instruments, the agreement rates
between the respective instruments wel'e compared. Only
the ICD-Il and DSM-5 raters wcre significantly dilfcrelt
from each other (7 5.7 1 7o v s. 67 .65r/o, t' = 10;58, p 

.- 
0,00 1 ).

Tnhle 2 rlraw$, tths prescnce/abscnce of: p*eh indlcalor
of rha l{)D-l-t <iI diagfrsis.sr *srblu 3 sholtsitbe picssnccl
absencc ol' cach indicator ol' thc DSM-5 CD diagnosis.T
The agreement between raters on the presence/absence of
each indicator of the respective othcr classification systems
ICD-10 and DSM-IV are available from the authors. Agree-
ment was lowest on the DSM-5 subindicators, "A stlong
conviction that one has the typical feelings and reactions
of the other gender (or sorne alternative gender that is dif-
ferent liom one's assigned gender)" (43167,64.180/o) and

Teslr l. AcREpupNr BprwpeN Rnrpns oN THE Pne,srlce or n DracNosls AcconDrNc
ro Foun Drprr,nnNr Clrrsstrrcnrron Sysrrvs

]nstrutnenl
Obse rva.tions Diagnosi.s present

and ugreement rate NN

y2 ben nen instrument comparison

I;ii;:H-x,'p DS lo L\
Adolescents/

Adults

Childhood

ICD-II
DSM-5
rcD-r0
DSM.IV-TR
ICD-] 1

DSM-5
ICD- ]O
DSM-IV-TR

53/75,71%
46161 .650/o

3Ol'18.957o
20t64,5270
50/89.290k
39/67.240/o
30/93.'75o/o
20/76.92%

10.578; 0.001t'
0.145; 0.703
1.345; 0.246

8.087; 0.004'r
0.491:0.483

2.1723:0.141

t0
68
38
3l
56
58
32
26

L534;0.216
0.094 0.759 1.782: 0,182

0.491 ; 0.483
0.805;0.369 3.416:0.0645

*Significant difference at p < 0.05.
ICD, International Classification of Diseases; DSM, Diagnostic and Statistical Manual of Mental Disorders
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Tnulr 2. AcRrplteNr BnrwreN Rnrens noR Encu Vrono pER Inprcnron AND 'l-HE Dtcrsrot r

oN THE PRESENcE on rr Dtncr.tosls AccoRDlNG To rHE ICD-l I FoR ADor.BscnNrs/Aourls

Adolescent I Adolescent 2 AduLt I Adult 2 Total

Agreement raters

n= 14 o/o n=23 a/o tt=22 7o n = 1-j Vo n=72 o/o

5
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A1 A strong dislike or discomfort with
one's prirnary and/or secondary
sex characteristics
(in adolescents, anticipated
secondary sex charactelistics)
due to their incongruity with the
experienced gender.

A2 A strong desile to be rid of some or
all of one's primary and/or
secondary sex characteristics
(in adolescents, anticipated
secondary sex characteristics)
due to their incongruity with the
experienced gender.

A3 A strong desire to have thc primary
and/or secondary sex
cbaracteristics of the experienced
gender.

A4 A strong desire to be treated (to live
and be accepted) as a person of
the experienced gender.

A total A marked incongruence between
the individual's experienced
gender and the assigned sex, as
rnanifested by at least two of the
above.

B Th.e experienced gender
incongruence must have been
continuously present for at least
scveral months.

C The diagnosis cannot be assigned
prior to the onset of puberty,

Total Do you consider the person to fulfil
all indicators (A, B, and C)?

1Ut4 22123 22/22

121t4 23123 a,r ta'')

t3/14 21t23 't6122

t4/14 19121 15121

22/23 21t22

22t23 22/22

t7/23 22/22

69.2Eo 14122 63.6Vo 21/22 95.5o/o

7113* 62/72 86.110/o

7/13 64/'12 88.897o

t0/13 6O/72 83.337o

8/13 56/69 81.167o

t0lt3 6'1/'12 93.060/o

tzil3 70172 97.227o

13/13 59/72 81.947o

9t13 69.2Eo 53170 75|il,70

14/t4

14t14

7/14

9/13

Reprinted with permission from the World Health Organization, (2014),rr ICD-l I beta draft, rlownloaded Novenrber lg,2014 from hrip://
apps.who.i nt/classifi cations/icd I I /browse/l-m/en#/

r<=most people agreed the criterion was not present (irr aJl other casas, most raters agreed that the criterion was present).

"The condition is associated with clinically significant dis-
tress or impairment in social, occupational, or other impor-
tant areas of functioning" (48/70, 68.57Vo), and on the
DSM-IV indicators, "Belief that be or she was born the
wrong sex" (22132, 68.757o) and "The dislurbance causes
clinically significant distless or impairment in social, occu-
pational, or otlrer irnportant areas of fwctioning" (24132,
75.00qo). The lowest agreement rate of the ICD- 10 subindi-
cators was 84.620/o (33/39, "Not a symptonr of another
mental disorder, such as schizophlenia").

Childhood diagnoses

Table I also shows the agreement between the raters regard-
ing the four childhood diagnoses according to the dilferent
classification systems, ICD-1 1, ICD-10, DSM-5, and DSM-
IV. For both childhood videos, a majority of raters decided a

diagnosis was present. Thus, the agl'eement bctween the raters
was always agreement that a diagnosis was prcsent. To see if

the number of raters who assessed a diagnosis to be present
differed across instruments, the agreement l'ates between the
respective instruments were compared. Only the ICD-11 and
DSM-5 rates lver€ significantly diffcmnt florn each other

S9.29fo v s. 67.2411tu, t? = 8.08, p::f1,004]:
Table 4 shows tbe agreement between raters of the

presencel*b$E-nr:e of each indicator'of thc ICD-l I Gi diag-
nosis.3l Tobje 5 shows the ilgreetnent bctw€€n ratcrs of the
presenceJ*bsetce of each :iriCicator of the DSM-5 GD rliag-
nosis.T 'lllre lgr€€ment ,berleen raters on the presenci/
absence of each indicator of the respective other classifica-
tion systems ICD-10 and DSM-IV are available fiom the
authors. Agreemenl. was lowest on the DSM-5 subindicators
"A strong dislike of one's sexual anatomy" @A/51 ,70,187o)
and "The condition is associated with clinically signifi-
cant distress or impairment in social, occupational, or other
important areas of functioning" (41156, 13.21o/o), and on
the DSM-IV indicators, "The disturbance is not colicurrent
with a physical intersex condition" (17121 , 62.96Vo) and
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TnsLE 3. AcxsEuEnT Bs-rwenN RrrrBns ron EncH Vloro PEn Cntrenron AND THE DectsroN
oN THE PnEsnr.rcn on e DlricNosrs AcconorNc ro rHE DSM--5 pon AooLrscnNts/Aoulrs

Adole:-ceilI Adolescent2 AdultI Adult2 Total

n= 14 n= 23 n=22 u=.13 n=72 To

-E
o

?

L

a

c

F
I

e
Eq
.9
a

E

!:
3
oi
g,

e

U

A A marked incongruence between one's 14114 23123 22/22 10/13 69/72 95,83Vo
experienced/expressed gender and
one's assigned gender of at least 6
months du|ation as manifested by at
least two of the fbllowing:

Al A marked incongruence between one's 14114 22/23 2l/22 10/13 67172 93.06Vo
experienccd/expressed gender and
one's primary and/or secondary sex
characteristics (or in younger
adolescents, the anticipated
secondary sex characteristics).

A2 A strong desire to be rid of one's 14114 23/23 22/22 8/13* 67[72 93.06%:
prirnaly and/or secondary sex
characteristics because of a marked
incongruence with one's
experienced/expressed gender (or in
younger adolescents, a desire to
plevcnt the anticipated secondaly
sex characteristics).

A3 A strong desire for the primary and/or 12114 23123 15/22 9/13 59172 81.947o
secondary sex characteristics of the
othcr gcndcr.

A4 A strong desire to be of the other 14114 23/23 19/22 8/13 64172 88.89Vo
gender (or some alternative gender
that is different from one's assigned
gender).

A5 A strong desire to be treated as the 14/14 21123 12/21 7lI3 54171 "16.067o

other gender (or some alternative
gender that is different from one's
assigned gender).

'{6 A strong conviction that one has the l3ll4 ll/21 11121 8111'* 43167 64.18%
typical feelings and reactions of the
other gender (or some alternative
gender that is diffelent from one's
assigned gender).

B The condition is associared with 8ll4* 15122 18/21 7lt3 48/70 6g,570/o
clinically significant distress or
impainnent in social, occupational,
or other impoftant areas of
f'unctioning.

Specify if:
With a disordel'of sex clevelopment (e.g., a congenital adlenogenital disorder such as E2.5.0 congcnital adrenal hyperplasia

or E34,50 androgen insensitivity syndrome).
Coding note: Code the disordel of sex developrneut as well as gender dysphoria.

Specify if:
Posttransition: The individual has transitioned to full-time living in thc dcsircd gender (with or without legalization of

gender change) and has undergone (or is preparing to have) at least one cross-sex medical procedure or treatment
t'egimen-namely, regulal cross-sex hotmone treatment or gender leassignment surget'y confirming the desired gender
(e.g., pencctomy, vaginoplasty in a natal male; mastectomy ol phalloplasty in a natal f'emale).

Agreement raters

Total Do you consider both the A
and B critcrion to bc prcsent
in lhe video?

7/r3 (53.BVo) 14121 (66.7Vo) 18121 (85.770) 7/13 (53,8V0) 46168 67.657o

Reprinted with permission fronr thu Diatrino;tic and Statistical Manual of Mental Disorders, Fifth Edition, (Copyrighr O 2013). Amcrican
Psychiatric Association. AJI I{ights ltbscivcd,'

*=most people agreed the criterion was not plesent (in all other cases, most raters agreed that the cliteLion was present).
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Tasl.r 4. AcRrnvnnr BerwEeN Ra'rrRs ron E,q,cx Vlnuo prn INorcnlon AND lHD Dncrsrorl
oN THE Pnr:seNcE or n DracNosrs AcconuNc To rHE ICD-l1 ron CsrloRen

child I chitd 2 Total

t1=29 Vo n=30 Vo n=-f9 o/o

A2

A3

A1

A total

C

Total

A strong desire on the child's part to be a different
gender than the assigned sex, or insistence that he or
she is a gender different from one's assigned gender.

A strong dislike on the child's part of his or her sexual
anatomy or anticipated secondary sex charactedstics
and/or a strong desire for the primary and/or
anticipated secondary sex characteristics that match
the experienced gender, For example, a child
assigned at birth as a boy says he wauts to be rid of
his penis or a child assigned at birrh as a girl says she
does not want to develop breasts when she grows up.

Make-believe ol fantasy play, toys, games, or activities
and playmates that are typical of the experienced
gender rather than the assigned sex. Gender
incongluent children assigned as boys reject typically
"masculine" toys, games, and activities and avoid
rough-and-tumble play. Gender incongruent children
assigned as girls reject "feminine" toys, gamcs, and
activities and like lough-and tumble play.

In pre-pubertal children, a marked incongruence
between the child's expelienced/expressed gender
and the child's assigned sex as maltifesred by all of
the above iudicators.

The incongruence must have persisted for about 2
yeal s.

The diagnosis can only be assigned to children before
puberty.

Do you consider the person to fulfil all indicators (A, B,
and C)?

29t29

22/29

28t29

22/28

22t27

26t27

20t26 76.927o

52t57

53155

50/56

91.23Vo

96.36Vo

89.29o/o

30/30 59159 lOOTo

29/30 51/59 86.440/o

30t30 58/59 98.3l%o

29/29 51 l5'7 89 .4'7 4o

B

o

c
I

&
*:q
s

E
I,

3
.9

E

e
a
q

g
.9.

po

30/30

27/28

30130 r000h

Reprinted with permission from.the World Health Organization. (201q.31 ICD-l I bera draft, downloaded November 19,2014frornlnrp:il
apps. who.i nt/classi6cations/icd I I /browse/l-m/en#/

"The dislurbance causes clinically significant distress or
impairment in social, occupational, or other irnportant
areas of functioning" (20126, "16.92ok). The lowest agr.ee,
merrt rate of the ICD-10 subindicators was t\7.l\Vo (27/
3 l, "A profound disturbance of the uorrnal gender.identity;
mere tomboyishness in girls or girlish behavior in boys is
not sufficient").

Clinical utility

Table 6 shows which of the diflbrent classification systems
raters fbund most convenient to use and with which systenr
they f'elt most able to make a con€ct diagnosis and if the clas-
sification .system was consideled easy to use,

Clarity. No significant diffclences were found betwecn
the rnean clarity-scores of all instrurnents for the adolescent/
adult diagnoses. Scores were 3.63 (standard deviation
tSDl 0.76) for the ICD-10,3.74 (SD 1.01) for rhc ICD-
I l, 3,81 (SD 0.91) for the DSM-IV-TR, and 3.83
(SD 0.89) for the DSM-5. For the childhood diagnoses,
they were 3.27 (SD 1.03), 3.55 (SD 0.87), 3.90 (SD 0 67),
and 3.93 (SD 0.69) firl the ICD-10, ICD-11, DSM-IV-TR,
and DSM-5, respectively. Post hoc cornparisons revealed
lhat differences existed in percentages that chose an instru-

ment as most convenient to use with the exception of the
comparison between the ICD-10 and ICD-l l as well as be-
tween thc DSM-IV-TR and the DSM-5.

Certainty. No significant differences were found for
mean certainty scores (regarding coming to a diagnosis),
which werc 3.25 (SD 1.2) tbr the ICD-10,3,58 (SD 1,08)
for the ICD-II,3,37 (SD 1.12) for the DSM-S, and 3.4
(SD 1.07) for the DSM-IV-TR diagnoses of adolescents/
adults, and were 3,75 (SD 1.0S), 3,64 (SD 1.0O, 3.46
(SD 1.09), and 3.77 (SD 0.99), respecrively, for the child-
hood diagnoses.

Ease o1 use. The majority of the participants (74.3o/o-
84.2o/o) considered the respective sy$tems easy to use for
the adolcscent/adult diagnoses. For the childhood diagno-
ses, these percentages were somewhat lower (ranging
from 46.77o to 85.7o/o). See Table 6. There were no signif-
icant between-instrurnent difl'erences with regard to ease
of use.

Discussion

With substantial to almost perlect agreement rates of 7So/o
(53 of 70 raters agree) for the adult/adolcscenr diagnosis
and 897o (50 of 56 raters agree) for the childhood diagnosis,
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Trrsl-r 5. AcRprmrNr BrtwEtiN Ralnns ron Ee,cH Vlono Prn CnrreRror.r AND THr DncrsroN
oN THE PResgNlcR or. e DtlcNosIS AccoRDtNc ro rHE DSM-5 ron CurloneN

chitd I child 2

n= 30

Total

n= 59 o/an=29

A A marked incongruence between one's
experienced/expressed gender and
one's assigned gender of at least 6
months duration as manifested by at
least six of the following (one of
which must be Criterion Al).

A strong desire to be of the other gender
or an insistence that one is the other
gender (or some alLernative gender
that is different from one's assigned
gender).

In boys (assigned gender), a strong

22128

27/28

29/29

30/30

30t30

30/30

52/58 89.660k

57158 98.28o/o

59159 l00o/o

A1

A2

i:

?

&
"i

a
o
Eo
i
c

t

E
a

a&
d

I
3oa

preference for cross-dressing or
simulating female attire; or in girls
(assigned gender), a strong preference
for wearing only typical masculine
clothing and a strong resistauce to the
wearing of typical feminine clothing.

A3 A strong prcference for cross-gender zs/28 25126 50/54 gz.5g%
roles in make-believe play or fantasy
play.

A4 A strong preferencc for the toys, games 23/29 30/30 53159 g9.g3vo
or activities stercotypically used or
engaged in by the other gender.

,A5 A strong preference for playmates of the 29129 2g/29 5j/5s 98.2BVo
other gender.

46 In boys (assigned gender), a srrong 22128 30/30 52/58 89.66vo
rejection of typically masculine toys,
games, and activities and a strong
avoidance of rough-and-tumble play;
or in girls (assigned gcnder), a srrong
rejection of typically feminine toys,
games, and activities.

A7 A strong dislike of one's sexuat 15127 25/30 40/s7 ,t}.lgvo
anatomy.

A8 A stlong desire for the physical sex 15128 30/30 45159 'l'...59o/o
characteristics that match one's
expetienced gender.

B The condition is associared with 16/26 25130 41156 73.ilvo
clinically significant distress or
impairntent in social, occupational, or
other important areas of functioning.

Specify if:
With a disolder of sex development (e.g., a congenital aclrenogenital disolder such as E25.0 congeniral adr.enal hyper.plasia

or E34.50 andlogcn insensitivity syndrome).
Coding note; Code the disorder of sex development as well as gender dysphoria.

Specify if:
P{,sttran$ilioo; il'he irrfliviilunl..has tr:ansirione(l }r} 1!ll-linrc Iiving in the dcsiraql gender (with or wirhour legalization of

geuiel E]rflngd aId hls,undurgttnc (or is prcpnring tn have) at lenst $flo cfolis--sex me{ical procedure or treatment
rcgintetl-naHtcly, t'cgulnr ctoss'.\ex ltorntonc trcntnlgnl or gendel tgassignnrent sulgrlry confir.ming the dcsir.ed gender
(e,g., penectomy, vaginoplasty in a natal male; mastectorny or phalloplnity in a n*fr1 iemale). "

Total Do you consider both A and B criterion 15/29
to be preseltt in the video?

(51.72Vo) 24129 (82.76To) 39/58 67.24Vo

.- RcprintedwithpermissionfromthcDiagnosticandStatistical ManualofMentalDisorders,FifthEdjrion,(Copyright@2013).American
Psyclriirtric Assocjation. All Right:; Rrlscrvod.'
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Tnnla 6. CLtNtcrtL Urlllrv or. CtirssttlcLttox Svs,rrrrs: Fnrqurucrrs nNo PEncENTAcEs oFPoslrrvg Rnspor.rsEs

Wltich classificatiort .syn'tem did you think
wtls tnost convenient to use?

Comparison between
dffirent instrwnents

Classificcttion used ICD-]O ICD-11 DSM.5 DSM.IV-TR
No preference -

no opinictn. X,, P

Adolescent/adult:

Childhood:

4/18
(22.2Eo)

2t13
(15.47o)

7/33
(21.24o)

3t24
(l2.SVo)

13133
(39.4Vo)

t2/24
(50.07o)

6n5
(40.oEo)

6/11
(54.5Vo)

3t33
(9.lEr)

t/24
(4.tiVo)

3.81; 0.283

I 1.99; 0.007*

Which classification syslem enabled
to make a correct diagnosis

y0u
2

best

Adolescent/adult

Childhood:

l/ 18
(5.6Vo)

0lt2
(0.j%o)

5/32
(15.6?o)

4t24
(16.7Vo)

15t32
(46.9vo)

8124
(33.3vo)

5114
(35.77o)

5/12
(41.77o)

6t32
(1B.8Vo)

7/24
(29.2Vo)

8.49; 0.037^

1.68:0.432{

Would the classification system be easy lo use in practice?
(pe rce n.ta ge an'rwe ring ye s )

o

o
t

L

+o

q

d

.9

.
E

d

Tt
.9

oo

Adolescent/adult:

Childhood:

t3/16
(8l3ak)

12/14
(85.77o)

0.83; 0.843

5.07:0.166

16il9
(84.27o)

7n5
(46.77o)

27134
(79.470)

19t29
(65.SVo)

26t35
(74.3Vo)

20t29
(69.UVo)

*Significant difference between classification instruments; post hoc comparisons revealed rhat differences existed in percentages that
chose an instrurnent as most convenient ro use with the exception of lhe comparison between the ICD-10 and ICD-I I as well as between
the DSM-IV-TR and the DSM-S.

^Significant difference between classification instruments; post hoc comparisons revealed that differences existed between the instru-
ments on abilily to make a conect diagnosis when comparing between the ICD-10 and DSM-5,ICD-10 and DSM-IV-TR, as well as berween
ICD-l I and DSM-5.

#Only comparison between ICD-11, DSM-S, and DSM-IV-TR; ICD-10=0.

the interrater agreement of both the adult/adolescent
and childhood diagnose.s can be consiilcred goad for
thc ICD-Il,''1 Agrccrncnt for the 

'DSM'5 
diagl*t*ie was

lower, but still considered substantial with agreement
rates of 677o (46 of 68 raters agree) for the adult/adolescent
diagnosis and 6'17o (39 of 58 raters agree) for the childhood
diagnosis.3a

These findings are in line with the only other reliability
study of the childhood DSM-III Gender Identity Disorder
diugnosis that found a high intcrrater agrccnrcnl rcliabiliry,
although with u dil'ferent design.2a In that stur.lyi two rlrters
independently agleed in 34 of 36 cases with regard to the
A criterion (expressed desire to be the olher gender) and in
28 of 31 cases for the B criterion (anatomical dysphoria,
only assessed in the birth assigned boys). These high agree-
ment rates give conlidence tbat the gender identity diagnoses
can reliably be given independent of the system (ICD or
DSM) used.

When comparing the different classification systems and
editions, the interrater reliability of the ICD-11 diagnoses
was not different from earlier versiorrs of the ICD and
DSM, but only differed fronr the DSM-5. An important dif-
f'erence betrveen the ICD-I1 and the DSM-5 with regard
to gender identity-related diagnoses is the absence of the
di.stress/impairment requirement in the ICD-1L When
looking at the agreement rates for every indicator sepa-

rately, the lower agreement rate for the DSM-5 stemmed
mainly from the lower agreement clinicians had with that
specific criterion (Tables 3 and 5). Other field studies in
lower-income countries (Mexico, South Afiica, and Leba-
non) interviewed transgender adults and fbund that experi-
enced distress was lnore strongly connected with (harsh)
srJc i rl I r{)n tcIl,l-r-s oc i al rcj gcl.ion, tucl, vjolcr*e th a n to gorltler
i rt:rlr1 g 111 srncg. l7-2e Th c lin<l.in g adriri *r.i <tence to l r ri;ry in g
the positioning of GI outside the ICD-11 mental health
chapter,

With regard to utility (i,e., its goodness of fit, accuracy of
description, and feasibility), many health care providers frorn
this Dutch/Belgium sarnple picked the DSM classifications
as most convenienL to u.se and rnost enabling to make a cor-
rect diagnosi.s cornparcd to the ICD. The pret'erence for the
DSM is probably due to the fact that in the Netherlands
and Belgium, the DSM is the main system used, In ea.se of
use, clarity, and fblt certainty while making a diagnosis,
there were no difTelences between the foul systcms. This
provides confidence that both systems have the chance to
be irnplemented faithfully and consistently.35

Limitations

The study has several linritations that should be addressed.
First, fol determining reliability and agreernenr rates, the
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relatively small uurnbel of assessed cases was a limitation.
For feasibility reasons, we could only include six cases of
thlee age gloups, A future study should use a more heteroge-
neous sample of cases, including a better balance between
different genders (e.g., also incorporating nonbinary and
gender fl uid identities).

The study was f\rrther limited by the tact that video-
recorded specialist clinical interviews were rated, which
could lead to interviewers guiding the rate$ by pr.obing
or' 'pnrsing-in a certain direction and causing undue high
agfiloment,e

Importantly, this study was performed in a specialized
transgender clinic setting with a long history of care and re-
scarch, Whether the findings are also true in other contexts,
where it is less likely that health care workers are highly
educated and specialized, is yet unknown.

In this regard, it is important to note that in comparison
with other field trials, for example, ICD-II and DSM 5,
that aimed to get large enough (also for relatively rare condi-
tions) rcilf.csentative padent $amplos in general clinical ser
tings using.usual clir:iic?ll intcitvibw.q,22'23 the current study
followed a different design. Because the aim of the study
was to invcstigate reliability and utility in a specialty setting,
as it is often organized in high income counries, the results
may not be generalizable to other settings. The selected pa-
tient sample was tberefore, in contrast to other field studies,
mole homogeneous, making power analyses or providing
confidence intclvals of little use. We tlrerefore choose to re-
pol't on agreement rates. In acldition, compared to other field
studies, the study made use of a much la|ger sample of raters
for each case, a mix of transgendel health care specialists and
nonspecialists, although most of the raters were mental
health specialists skilled in detecting distress. This high nurn-
ber oif rgters was another reason to repoil agrcement rates and
no kati-pa statistics, as othel netO suaies ie.2:'23'32'33 Other.
future studies could focus on patients presenting to nonspeci-
alty non mental health settings; fbr example, endocrinology,
surgery, or other medical specialties that provide rnedical
care to more heterogeneous gender diverse populations, pos-
sibly with less distless. This woutd ellsut'e more generallz-
ability, although the probable still low prevalence rates of
GIiGD would make a design cornparable to other field stud-
ies a challenge.

Conclusion

In conclusion, the pl'esent study showed that the interrater'
agreement rates for gender identity-related diagnoses can be
considered good ol very good, regardless of the classification
system that was used (ICD-10, ICD-11, DSM-IV-TR, or'
DSM-5), both for the adolescence/adulthood diagnosis and
for the childhood diagnoses. The revisions in the ICD-il
and in the DSM-5 did not change these agr€elnent rates.
Clinicians fulther assessed the utility of the various classifl-
cation systems as easy to use and few djfferences between
the former, current, and proposed ICD and DSM classifica-
tions existed with legard to the ability to make a correct di-
agnosis. Future work should assess whethel these rcsults are
generalizable to other scttings and should also show whether'
the reconceptualization of the ICD-li is helptul in solv-
ing controversies and diminishing stiglra alound gender
identity-related diagnoses.

Author Disclosure Statement

No competing financial iutel€sts exist.

Funding lnformation

This study was supporr.ed by funding f'tom three Dutch
Ministries (Foreign Affails; Health, Welfare and Sport;
Education, Culture and Science).

References

l, World Health Organization: International Stati,rtical
Clttssificatiotr of Diseases ancl Related Heabh Problents.
I lth ed, 2019, Available at hrtps://icd.who.int/Accessed
Septernber 9,2020.

2. Drescher J: Queer diagnoses rcvisited: The past and future
of homosexuality and gender diagnoses in DSM and ICD.
Int Rev Psychiatry 20 15 ;27 :386-395.

3. Beek TF, Cohen-Kettenis PT, Kreukels BPC: Gender in-
congruence/gender dysphoria and its classification history.
Int Rev Psychiatry 2016;28:5-12.

4. World Health Organization: Intentational Statisticai Classi-
fication of Diseases and Related Health Problenrs, lOrh
edition. flCD-10). Geneva, Switzerland; World Health
Organization, 1992.

5. American Psychiatric Association: Diagnostic and Statis-
tical Manual of Mental Disorders, 3rd ed. (DSM-III).
Washington, DC: American Psychiatric Association, 1980.

6. American Psychiatlic Association: Diagnostic and Statis-
tical Manual of Mental Disorders, 4th ed. (DSM-IV).
Washington, DC: American Psychiatric Association, 1994.

7. American Psychiatric Association: I)iagnostic and Statisti-
cal Manual of Mental Disorders.5th ed, (DSM-V). Arling-
ton, VA: Arnerican Psychiatric Association Publishing,
2013.

8. Drescher J, Cohen-Kertenis P, Winter S: Minding the body:
Situating gender identity diagnoses in the ICD-11. Inr Rev
Psychiatry 2012;24:568-5'7'1 .

9. Reed GM, Drescher J, Krueger RB, et al,: Disorders related
to sexuality and gender identity in the ICD-l l: Revising the
ICD-10 classificarion based on current scientific evidence,
best clinical practices, and hurnan rights considerations.
World Psychia try 2O I 6;1 5 :205-22 1.

10. Meycr-Bahlburg HFL: Frorn mental disorder to iatr.ogenic
hypogonadism: Dilenrmas in conceptuaiizing gender iden-
tity variants as psychiatric conditions. Arch Sex Behav
2010;39:461-476.

11. Drescher J, Cohen-Kettenis PT, Reed GM: Cender incon-
gluence of childhood in the ICD-ll: Controversies, pro-
posal, and rationale. Lancet Psychiatry 2016;3:297-304.

12, Wintel S, Ehrensaft D, Pickstone-Taylor S, et al,: The
psycho-medical case against a gender incongruence of
childhocrd di agnt-rsis, Lancet Psychi a try 201 613 :404405,

13. Vance Jr SR, Cohen-Kettenis PI, Drescher. J, et al.:
Opinions about the DSM gentler identity disorder diagnosis:
Results frotn arr international survey adrninistered to organi-
zations concerned with the welfare of transgender people.
Int J Transgend 20lo;12:l-14.

14. Beek TF, Cohen-Kettenis PT, Bournan WP, et al.: Gender
incongruence of childhood: Clinical utility and srakeholder
agreement with the World Health Organization's pr.oposcd
ICD-l I criteria. Pl-oS One 2017;12:e0168522.

15. .lokii-Begii N, Altabas V, Antidevii V, er al.: Croatia needs
a gender incongruence diagnosis fbr prepubertal children.
Arch Sex Behav 20 l'7 :46:2507 -2508.

JA1446

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 391 of 477



Case 3:20-cv-00740 Document 252-8 Filed 05131.122 Page 349 of 349 PagelD #: 4398

142 DE VRIES ET AL.

o

E
o

8.

a

cl
o
o

oI
o

-
]

::
e:
€

3
!

s
]oo

16. Khorashad BS, Talaei A, Bordbar MRF, et al.; Iranian
gender-nonconforming children will not benelit from the
omission of gender incongruence in children diagnosis.
Arch Sex Behav 2017;46:2509-2510.

17. Beek TF, Cohen-Kettcnis PT, Bouman WP, et al.: Gender
incongruence of adolescence and adulthood; Acceptability
and clinical utility of the World Health Organization's
ploposed ICD-1 1 criteria. PLoS One 2016;11:e0160066.

18. Stein DJ, Szatrnad P, Gaebel W, et al.: Menral, behavioral
and neurodevelopmental disorders in the ICD-11:An inter-
national perspective on key changes and controversies.
BMC Med 2020:18:21.

19. Reed CM, Ayuso-Mateos JL: Towards a rnore clinically
useful International World Health Organisation classifica-
tion of mental disorders. Rev Psiquiatr Salud Ment 20ll;
4: I l3-l 16,

20. Rutter M: Research revicw: Child psychiatric diagnosis and
classification: Concepts, fndings, challenges and potential.
J Child Psychol Psychiatry 2011;52:647-660,

21. First MB: The importance of developmental field trials in
the revision of psychiatric classifications, Lancet Psychiatry
2016:3:5'19-584,

22. Regier DA, Narrow WE, Clarke DE, et al.: DSM-5 field
trials in the United States and Canada, Part II: Test-retest re-
liability of selected categorical diagnoses. Am J Psychiatry
2O13;l7O:59-70.

23. Reed GM, Sharan P, Rebello TJ, et al.: The ICD- I I devel-
opmental field study of reliability of diagnoses of high-
burden mental disorders: Results among adult patients in
rnental health settings of 13 countries. World Psychiatry
2018;17:174-186.

24. Ztcker KJ, Finegan JK, Doering RW, Bradley SJ: Two sub-
groups of gender-problem cbildren. Arch Sex Behav 1984;
13:27-39.

25. Reed GM, Roberts MC, Keeley J, et al,: Mental health pro-
fessionals' natural taxonomies of mental disorders: hnpl.ica-
tions for the clinical utility of the ICD-11 and the DSM-5.
J Clin Psychol 2A13;69:1191-1212.

26. Reed CM, Rebello TJ, Pike KM, et al.: WHO's Global
Clinical Practice Network for mental health. Lancet Psy-
chiatry 20 I 5 ;2:379-380.

27. Robles R, Fresrin A, Vega-Ramirez H, et al.: Removing
transgender identity frorn the classification of rnental disor-

ders: A Mexican lield study foL ICD-l l, Lancet Psychiatry
20 I 6;3:850-859.

28. Khoury B, El Khoury J, Fres6n Olellana A, et al,: The
ICD-J I classilication of gender incongluence of adoles-
cence and adulthood: Adequacy arnong transgender people
in Lebanon. Cult Health Sex2020:23:13l-142.

29. Campbell MM, Fresrin A, Addinall RM, et al.: Experiences
of gender incongruence and the relationship between so-
cial exclusion, psychological distress, and dysfunction
among South African transgender adults: A field-study for
ICD-11. Ann Clin Psychiatry 2018;30: 168-l'14.

30. Reed CM, First MB, Medina-Mora ME, et al.: Draft
diagnostic guidelines for ICD-ll rnental and behavjoural
disorders available for review and comment. World Psy-
chiatry 201 6; I 5:l l2-1 13.

31. World Health Organiz tioni (2014). ICD-ll beta draft,
downloadcd November 19, 2014 from http;//apps.who.int/
classifi cations/icd 1 I /browse/l-m/en#/

32. de Vet HCW, Mokkink LB, Terwee CB, et a1,: Clinicians
are right not to like Cohen's rc, BMJ 2013;346:f2125.

33, de Vet HCW, Mullender MG, Eekhout I: Specific agree-
ment on ordinal and multiple nominal outcomes can be
calculated for more than two raters, J Clin Epidemiol
2O18;96:47-53.

34, Landis JR, Koch GG: The rreasurement of observer agree-
ment for categorical data. Biornenics 1977;33:159-174.

35. First MB, Westen D: Classification for clinical praclice:
How to make ICD and DSM better able to serve clinicians.
Int Rev Psychiatry 2007 119:473481.

Address correspondence t<l:

Annelou L.C. de Vries, MD, PhD
Depurlment of Child and Adolescent Psychiutry

Center of Expertise on Gender Dysphoria
Antsterdam University Medical Centers, Location VUmc

Pa Box 7057
1007 MB Amsterdam

'l'|rc Netlterlands

E-mail : alc.devlies @arnsterdamumc.nl

JA1447

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 392 of 477



Case 3:20-cv-00740 Document 252-9 Filed 05131122 Page L of 89 PagelD #: 4399

t_

2

3

4

5

6

7

I

9

1_0

1t-

t2

13

l4

15

t6

t7

1-8

I9

20

2T

22

23

24

25

Page L

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVTSION

Christ,opher Fain, individuaLly and on behal-f of al-1

others similarly sit.uat,ed, et dl .,

Plaintiffs,

vs. CIVIL ACTION NO. 3:20-cv-00740

William Crouch, et, dl. ,

Defendants.

REMOTE DEPOSITION OF DR. 'JAMES BECKER

DATE:

TIME:

PLACE:

March 30, 2022

7:00 a.m. CST

Veritext Virtual Videoconference

REPORTED BY: KELLEY E. ZILLES, RPR (Via Videoconference)

JOB NUMBER: 5096L67

www.veritext.com
Veritext Legal Solutions

888-391-3376
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APPEARANCES

On BehaLf of the Plaintiffs (Via Videoconference):

CARL CHARLES, ESQ.

TARA L,. BOREI,LI, ESQ.

Lambda LegaI Defense and Educat,ion Fund, Inc.

L58 West Ponce De Leon Ave. , Suite L05

Decatur, Georgia 30030

47 0 .225 .5341,

ccharles@lambdalegal . org

tborel t i@lambdalegal . org

AVATARA SMITH-CARRINGTON, ESQ.

Lambda Legal Defense and Educat,ion Fund,

3500 Oak Lawn Avenue, Suite 500

DaIl-as, Texas '75219

214.2t9. B5B5

asmit hcarrington@1 ambdal egal . org

NICOLE ..I. SCHI,ADT, ESQ.

Nichols Kaster PLLP

B O South Bt,h Street , Suite 47 00

Minneapol-is, Minnesota 55402-2224

612.256.329]-

nschladt@nka. com

fnc.
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On Behalf of Defendants William Crouch; Cynt,hia Beane;

and WesL Virginia Department, of HeaLth and Human

Resources, Bureau for Medical Services (Via

Videoconference ) :

KIMBERLY M. BANDY, ESQ.

LOU ANN S. CYRUS, ESQ.

Shuman McCuskey Slicer, PLLC

:-4:-l Virginia Street East, Suite 200

Charl-esLon, West Virginia 2530L

304.345.1400

kbandy@shumanlaw. com

lcyrus@shumanlaw. com

NOTE: The original deposition t,ranscript' will be

delivered to Attorney Smit,h, EsQ., as Lhe taking

att,orney.
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I al-so review pharmacy and pharmacy cases.

Pharmacy appeals come to me with great regularity. We

cover about a million prescriptions each month and so

there will be some that. need to be reviewed, so they do

come to me. I have int.eraction wit,h other agencies like

CMS, I have interaction with various support groups Lhat

sLate Medicaid programs rely on, things like the

Medicaid Medical Director Network, ASTHO, which is the

State HeaIt.h Of ficers organization, a variet.y of those

kind of agencies. So as you can teIl, it's highly

variable.

a. OkaY.

A. And it's grown. When I first began the only

obligation I had when I first began working for Medicaid

was Lo, was to look at files regarding surgical

procedures Lhat didn't match normal codes, and that's

still a part of my job, but it's not much of a job.

O. f understand that. And so just a quick

fol-l-ow-up on that. So you said that you've been with

BMS for 14 years, dft I correct?

A. That's correct.

O. And have you been with BMS in your capacity now,

so as t.he medical director for L4 years?

A. Yes.

O. Okay. Dr. Becker, who is your direct
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DEPOS]TION REVIEW

CERTIFICATION OF WITNESS

ASSIGNMENT REFERENCE NO t 5Q96t67
CASE NAME: Faj-n, Christopher, et al' v. Crouch, William
DATE OF DEPOSTTTON: 3/30/2022
WITNESS' NAME: Dr. 'James Becker
rn accordance wiLh Ehe Rufes of Civil

Procedure, I have read the entire transcript of
my testimony or it has been read to me.

I have made no changes lo the Lestimony
as anscribed by the court

/4 0
te James ecker

Sworn to and subscribed before me, a

Notary Public in and for Ehe SLate and Counby,

the referenced wiLness did personally appear
and acknowledge that:

They have read the transcript;
They signed uhe foregoing Sworn

SUatement; and
Their execution of Lhis Statement is of

their free act and deed.

I have affixed my name and official seal

this ,t day of A,(an ,z
a

No

s on Expiration Date
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IN THE UN]TED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF WEST VIRGTNIA

CHRISTOPHER FAIN, individuallY
and on behalf of all others
similarly situated,

Plaintiffs, Case No.
3:20-cv-00740

I WILLIAM CROUCH, €t 41.,

Defendants.
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REMOTE 30 (b) (6) DEPOSTTTON OF

WEST VIRGINIA DEPARTMENT OF HEALTH AND HIIMAN

RESOURCES, BUREAU FOR MEDICAL SERVICES

by and through t,heir corporate represent'alive

FREDERICK LEWTS

April 4, 2022
9 : 00 a. m. (Eastern)
Veritext Virtual Videoconference
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APPEARAN
(A11 appearing remotely via

CES
videoconference )

ON BEHALF OF THE PLAINT]FFS

NICHOLS KASTER, PLLP
BY: Anna P. Prakash, Esq.

NicoLe 'J. Schladt, Esq.
4700 IDS Center
80 South Eighth St,reet
Minneapolis, MinnesoLa 55402
Phone z (612) 256-3200
Emaif: APrakash@nka.com
Email-: NSchladt@nka.com

- and-

LAMBDA LEGAL DEFENSE AND EDUCATION FUND,
BY: Tara L. Bore11i, Esq.

L58 West Ponce De Leon Avenue
Suite 105
DecaLur, Georgia 3 0 03 0
Phone: (470) 225-5341-
EmaiL : TBorell-i@Lambdalegal.org

INC

- and-

LAMBDA LEGAL DEFENSE AND EDUCATION FUND, INC.
BY: Avatara Smith-Carrington, Esq.

3500 Oak Lawn Avenue
SuiLe 500
Da11as, Texas 752r.9
Phonet (21,4) 21,9-8585
Email : ASmithCarrington@Lambdalegal.org

ON BEHALF OF DEFENDANTS WILLIAM CROUCH, CYNTHIA
BEANE, ANd WEST VIRGINIA DEPARTMENT OF HEALTH AND

HUMAN RESOURCES BUREAU FOR MEDICAL SERVICES:
SHUMAN MCCUSKEY SLICER, PLLC
BY: Kimberly M. BandY, EsQ'

Lou Ann S. Cyrus, Esq.
l-4LL Virginia Street EasL
Suite 2 0 0

Charl-eston, West Virginia 25301
Phone: (304) 345-1400
Email : KBandY@Shumanlaw. com
Email r Lcyrus@Shumanlaw. com25
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APPEARANCES
( Cont inued )

ON BEHALF OF DEFENDANT JASON HAUGHT:

THE EMPI-.,OYMENT LAW CENTER, PLLC

BY: Walt, Auvil-, Esq.
L20B Market Street,
Parkersburg, West, Virginia 26 :.-01

Phone: (304) 485-3058
Email- : AuviL@TheEmployment,LawCenter. com
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O. And are you the person at BMS who is in

charge of contract.ing wit.h the consulLing

actuaries ?

A. Irm one of them. I f eel like I share this

with Becky Manning, the Deputy of Finance. We have

overlap in this area. But., yeah, Becky and I are

over t.his contract. I think I actually signed the

SOWs t.his t.ime around.

O. And do you know if BMS has ever asked or

asked for or received from t.he actuaries any

calculat.ions on how much it would cosL to provide

surgery as a treaLment for gender dysphoria?

A. We have not asked for that in my t.ime here.

O. Are you aware of BMS asking for it at any

point in time prior t,o you coming to t.he agency?

A. I am not aware. I'm noL aware of a lot of

things, Lhough, so.

O. A11 right . So r understand t,hat the MCos

must follow coverage limit,ations required by

Medicaid and canrt use Medicaid dollars t.o

authorize noncovered care. Is that righta

A. I t.hink t.hey coul-d use Medicaid dollars as

long ds, you know, they're coming from profit or

something. But that's right.. We're not

providing werre not providing f unding t.o t,hem
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for the purpose of providing anything more than

what. is basically our what we recognize as our

base level bene our fee*for-service benefit. is

sort of the guiding issue.

O. Okay. And so t.hat just. so f 'm clear,

that. benefit does not. include surgical care for the

purpose of treating gender dysphoria, correct?

A. Correct.

O. Okay. And so t.he MCOs could not, use

Medicaid dollars for t,he purpose of treating

gender surgical care for the purpose of treating

gender dysphoria, correcL?

A. They could, ds a value-add benef it,, which

means, you know, t.hey it.'s noL our expect,ation

t.hat t.hey will pay for iL, buL, you know, maybe

they have a marketing strategy or something: They

wanL to differentiate their plan from the others by

providing a benef it a benef it t,hat wouldn't

otherwise be covered. They could do that, but it

would be from it, would noL be something we have

built int,o that capitation, that budget, 4s you'd

say

O . Okay.

- for t.hem to

their managed care

A pay for.

savings,

would be

example.

coml-ng

When

IT

forfrom
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you manage a member, you're going to identify some

services t.hat yourre going to avoid services,

first of all, because you're going to keep the

member healthier. And you're going to be able to

manage t.he services and provide for those that are

medically necessary and not services that aren'L

medically necessary.

So there are savings thaL come from all of

that. That and profits you know, Lherers

prof it-building wit.h t.he capitation. A11 of that

coul-d be used by the MCO Eo pay for the value-add

servi ce .

Does t,hat make sense?

O. WelI, 1et me ask you this: Has any MCO

any of t.he t.hree that BMS cont,racLs with, have any

of t,hem used that those savings or created a

val-ue -added benef it t.hat is surgery f or the

treatment of gender dYsPhoria?

A. No, none of them have, Lo dat,e, provided

for those dolLars to be used for those surgeries,

to t.he best of my knowledge.

O. A1I right,. How would you describe

value-added benef it? Yourve said t.hat a f ew times

so I just wanL to know how you're defining that.

A. It is a benef it t,hat, is not considered

www.veritext.com
Veritext Legal S olutions

888-391-3376

DEPOSITION OF FREDERICK LEWIS

JA1458

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 403 of 477



1_

z

3

4

5

6

7

B

Y

l-0

11

1,2

l-3

1-4

15

t6

L7

l_B

1_9

20

2t

zz

23

24

25

Page 30

the cost of which is not considered in building Lhe

capitation rate and a benef it. t,hat is noL availabl-e

to the Medicaid fee-for-service population. It's

sorL of an exLra.

O. Got it. When you sdl, "Medicaid

f ee-f or-service , " is that I guess I'm a littl-e

bit. confused because we t,al-ked about Mount,ain

Heatth Trust and t.he three MCOs and that sort of

managed care program. When you're t.alking about

fee-for-service, are you st,i11 Lalking about that

or are you talking about something else?

A. No, Irm tatking about the non-Medicaid

part, the nonmanaged care part of program.

O. Got it.

A. When I say, rrf ee - f or- service , " I 'm

typically talking about those members that, are not

in Mountain Heal-th TrusL

O. Got it, .

A. or Mountain Health Promise.

O. Okay. So if we go back to the managed care

program, Mountain Heatth TrusL, is it Lrue that the

MCOs there cannot use Medicaid dollars to authorize

noncovered care?

A. They coul-d, but only Lo t.he extenL they're

deriving those dollars from either their profit
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administrat.ive savings or from or from managed

care savings, which is coming through, You know,

providing preventing disease, providing for

t.he whatever it. Lakes, to keep their member

healLhy. But that's it..

They could, in the t.echnical sense, use

Medicaid dollars, but, it would it would have to

come from one of those other sources for t,here to

be money available.

O. I see. And so I t.hink I asked this

quest.ion with respect. to and you answered with

respect t.o fee-for-service, buL the same question

within t.he managed care program: Yourre not aware

of any MCO using that extra money for the purpose

of covering surgery for the treaLmenL of gender

dysphor i a ?

A. Yes, I am not aware of any of the plans

providing for the treat,ment of weLl, providing

for the LreaLment. of for t,he surgery for these

members and it's noL their it.'s since we

provide pharmacy on t.he and I 'm going to use

'rf ee-f or-service" in a dif f erent context t,his t,ime.

Our pharmacy benefit, is fee-for-service.

a. Risht.
A. It's carved ouL of managed care.
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O. Got it.

A. Since we provide for t.hat through the

fee-for-service program, thaLIs not their

responsibility, either.

O. Okay.

A. But. I am noL aware of an MCO providing for

surgery or providing for hormone therapy. Doesnrt

mean that it, couldn't have happened somewhere. You

know, maybe maybe Lhere was a mastectomy that

was provided and but it's not it's noL their

intent Lo provide f or t.hose services f or that

purpose t.he surgical services f or that. purpose.

O. Got it.. Have you ever are you aware of

any of the MCOs pushing back against. the excl-usion

on coverage for surgery relat.ed to gender

dysphor i a ?

A. No.

O. Are you aware of any of the MCOs raising

compliance concerns with respect, to the lack of

coverage for surgical care relat.ed to gender

dysphor i a ?

A. No. And nor have we goLten such from CMS,

to the best. of my knowledge.

O. When you say '|CMS, " thatts the Center f or

Medicaid Services?

www.veritext.com
Veritext Legal Solutions

888-39 I -3376

DEPOSITION OF FREDERICK LEWIS

JA1461

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 406 of 477



1

2

3

4

5

6

7

I

9

10

1_ 1-

I2

13

L4

1-5

1,6

L7

1B

t9

20

2I

zz

23

24

25

Page 1L0

part of that bigger conversation. So here's Tadd

saying, rrHere is what t.he people in our

organization think we need to do t.o coll-ecE t.his

other dat.a and we absolutely have to get Lhere. "

I donrt know that whaL Ant.hem is proposing

here is the end-alL be-a11, Lhat this is exactly

how we need to collect it, but we need this or

something a lot like it. And werre moving in t.his

direction.
But there's a Lot of juggling here

happening here and we have not yet had the meet,ing

that Tadd was propo in fact, I don't know if

Cindy responded to t.his or not. I was waiting for

her t.o respond since it, was addressed Lo her. But

I would like to have t.his meet,ing and move on with

the bigger conversaLion.

Right, now, we collect, gender in a binary

f ield. IL' s mal-e or f emaLe. ThaL 's how it, comes

from CMS. And so I don'L know if we could we

may have t,o ask CMS permission to change it and Lo

make some of t,hese responses mandaLory, but maybe

give an option to decline t,o say what race somebody

is, or ethnicity, give opt,ions f or them. I think

that,'s t.he sticking point. But werre trying t,o

sort t.hese things ouL so t.hat, we can move forward
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with it, .

And werve wetve had a vacancy in the

director's rol-e f or this of f ice f or an ext,ended

time and we are current.ly struggling with that too

So that's been a lit.tle bit. of a f actor for us,

f rankly, ds well-.

O. In t.he second paragraph of that email,

there is a reference to members from Maximus. Do

you know what t,hat means?

A. Maximus is our enroLlment broker that we

t.alked about early in t,he caLl.

O. Got it,.

A. Maximus i s admini st,ering, in addit ion to

t.heir work as an enrol-lment, broker, like a

seven-question social determinants of heal-th

questionnaire.

And they' re t.racking t.hat f or us and

they're passing t.he data about our members on

social determinants on to t.he MCOs so t.he MCOs can

know that. a member has food insecurity, or is

homeless , ot whaLever it, might. be, and t.ake that

into accounL when they're helping to manage the

member' s health.

O. Got it . So

A. So Tadd is proposing that. we add these
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questions or these it,ems to that social

determinanLs questionnaire t.hat' s being

administered by Maximus at. that sLage.

O. Do you know what the current questionnaire

administ.ered by Maximus asks for?

A. f 've seen it. But, like I said, it well,

it's been a whil-e. It's been like seven social

determinants of health-Lype questions. IL was very

carefully craft.ed t.o try to maximize response raLe,

but, I mean, it Lhere's a question relating to

food securiLy, a quest,ion relating to housing

security, one about employment. I mean, t'hings

l-ike that. And I canrt recite off t,he top of my

head what they are. I have it somewhere.

O. Does the currenL questionnaire ask about

gender ident,ity?

A. No, it does not.

O. How long has the current questionnaire been

in place?

A. Two or t.hree years. Something like that.

And it was a new process when we implemented it.

O. Okay. And it's implement,ed across all MCOs

through the broker?

A. Yes. And that's a disadvantage to this

approach in that we wouldn't be able to provide the
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REPORTER' S CERTIFICATE

STATE OF MINNESOTA
SS.

COUNTY OF HENNEPIN

I hereby certify t,hat I reported the remote
deposition of FREDERICK LEWIS, on ApriI 4, 2022,
via Veritext Virtual Videoconference, and t.hat the
witness was by me first duly affirmed to t,ell the
whol-e trut.h;

That. the t.estimony was Lranscribed by me and
is a Lrue record of t.he test.imony of the witness;

That. the cost of the original has been
charged to the party who noticed t.he deposition,
and t.hat all parties who ordered copies have been
charged at the same raLe for such copies;

That I am not
attorney or counsel
relative or employee

a relative or employee
the parties,

or
oraof any of

of such attorney or counsel;

That I am not financially interested in the
action and have no conLract with the parties,
aLtorneys, or persons with an interest in the
action t.hat affects or has a subst.antial tendency
to affect my impartiality;

That
depos i L ion

t,he right Lo read and sign the
by the witness was preserved.

WITNESS MY HAND AND SEAL THIS 1-2t1n day of
April, 2022.

Meril-ee S . Johnson, RDR, CRR, CRC, RSA

Not.ary Pub}ic, Hennepin Count.y, MinnesoLa
My commission expires January 31, 202625
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Page 1-39

DEPOSITION REVIEW

CERTIFICA'I'ION OF WITNESS

ASSTGNMEINT REFERENCE No: 5129863
CASE NAME: Fain, Christ,opher Et AI . v, Crouch, Wj"lliam EL Al .

DATE OF DE:POSrTIoN:. 4/4/z|zz
WITNESS' NAME: Frederick Lewls , 30(b) (6)
fn accordance wiLh the Rules of Clvil

Procedure, I hawe read the entire trhnecript of
my testimony crr iU has been read to r&e-

f have Listed my changee on the attached
Errata sbeeL, J"isting page: gnd l.ine numbers as
well as the reason{s) for L}re change(s}.

I requesl that Lhese ctranges be en'bered
a6 parL of the record of my te*ctimony.

10

t-1

f have executed the Erraba Shee:t., aa welL
as l-his CerEiflcate, arld requeet arrd aulhorlze
t,hat. both be appended to the transcript of m),

L

,

3

5

6

1

0

9

LZ

l-3

L4

15

tesl-imony and
April27,2022

be j-nco::poraLed

l-6

t'7

Dat.e Frederick L 30(b) (6)

Sworn Lo and sub,ecribed before me, a
Nobary Prrblic in and fo'r: the State and County,
the referenced witnees did personally appear
anel acknowledge that:

Tlrey have read the t,ranserj-pt,.
They have list.ed all of their correct.ions

in the appended Itrrata SheeL,.
they elgned Ehe foregloing Sworn

sLar-ement; and
Thcir execut,ion of t.his Staf.ernenL is of

their free act and deed.
f have affixed name and official seal

tn

2t

23

1"8

19

24

al_ 2a aqrhi. s

Publi

irat.ion Date25
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Case 3:20-cv-00740 Document 252-t0 Filed OSl3Ll22 Page 70 of L72 PagelD #: 4557

Page 140

ERRATA SHEET

VERTTEXT LEGAL SOLUTIONS MIDWEST

ASSIGNMANT NO: 5L29863

PAGE/LINE (S ) / CI{ANGE /REASON
23 14 / strike ''plan" and insert "benefit design" in lieu thereof / clarily

1

)

-f

4

5

6,

7

I
v.

10

L1_

LZ

13

14
'tE

L6

L7

l-B

19

?4123 / add "ADDENDUM: Rate cells typically represent an age band, gender,

eligibility type (TANF, Pregnanl Women, Delivery Kick Payments, CSHCN,

ssl, Expansion), and region (North, East, south). Age bands for children 14 and

younger are not broken out by gender and for the SSI eligibility type, there is no

gender specificity in the rates for the <20 age band." / Supplementing response because

gender is even a more significant demographic in the identification of rate cells

than I recalled in the deposition

73/6 and subsequent references / The former office of Pharmacy services

Director's name is Peggy King / Completeness

117117 I "insurance" not "agsurance" I Correction

NOTARY PUELIC
STATE OF WEST VIRGINIA
Kimberly Micholle O'Brien

WV DHHF Bureau lor Msdlml Ssrviceg

OFFICIAL

350 Caoi(d Sr, Rm 251,

2026My Commis8ion Exphes

April2T,2022 (

20

2L
'ta

Dat e Frederick L,ewis 30 (b (6)

SUBSCRTBED AND SWORN TO BEFORE ME THIS 2r+t-
DAY OF , 2o Jr,

Publ
2

J( JO

s on iraLion Dat.e2
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IN THE UNITED STATES D]STRICT COURT

FOR THE SOUTHERN DTSTRTCT OF WEST VIRGINIA

CHRISTOPHER FAIN, individuallY
and on behaLf of aLL ot,hers
similarly sit,uated,

Pl-aint,if f s, Case No.
3:20-cv-00740

VS.

WILLIAM CROUCH, €t dl. ,

Defendants.

REMOTE 3O (b) (6) DEPOSITION OF

WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN

RESOURCES, BUREAU FOR MEDICAL SERVICES

by and through their corporate representative

BECKY MANNING

DATE:

TIME:
PLACE:

April 12, 2022
9:59 a.m. (Eastern)
Veritext Virtual Videoconference

'JOB NO. :

PAGES:

REPORTED BY:

MW MW 5096193
l- to 85

Merilee ,Johnson, RDR, CRR, CRC, RSA25
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(Ar1 appeu'rlnt'3*3r3tl tt) itS"Sconrerence)

ON BEHAIJF OF THE PLAINTIFFS:
NI CHOLS KASTER, PI-.,LP

BY: Nicol-e ,J. Schl-adL, Esq.
Anna P. Prakash, Esq.
47 00 IDS Cent,er
B 0 Sout.h Eighth St,reet
MinneapoLis, Minnesota 55402
Phone: ( 6]-2) 256- 3200
Email : NSchladt,@nka. com
Email : APrakash@nka. com

- and-
LAMBDA LEGAL DEFENSE AND EDUCATION FUND, INC.
BY: Tara L. Borel-Li, Esq.

l- 5 B We s t Ponce De Leon Avenue
Suite L05
Decatur, Georgia 30030
Phone: ( 470) 225- 5341
Ema i l- : TBore 11i@Lambdalegal . org

- and-
LAMBDA LEGAL DEFENSE AND EDUCATION FUND, INC.
BY: AvaLara Smith-Carrington, Esq.

3500 Oak Lawn Avenue
Suite 500
Da11as, Texas 7521'9
Phone: (21-4) 2L9-8585
Email : ASmithCarrington@Lambdalegal .org

ON BEHALF OF DEFENDANTS W]LLIAM CROUCH, CYNTHIA
BEANE, ANd WEST VIRGINIA DEPARTMENT OF HEALTH AND

HUMAN RESOURCES BUREAU FOR MEDICAL SERVICES:
SHUMAN McCUSKEY SI-.,ICER PLLC
BY: Kimberly M. Bandy, Esq.

Lou Ann S. Cyrus, Esq.
1-41-1- Virginia Street East
suit,e 200
CharlesLon, WesL Virginia 25301-
Phone: (304) 345-L400
Emai l- : KBandy@Shumanlaw . com
Ema j-l : LCyrus@Shumanlaw. com25

www.veritext.com
Veritext Legal Solutions

888-391-3376

JA1469

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 414 of 477



1

2

3

4

5

6

7

B

9

l-0

11-

L2

t_3

I4
1-5

T6

I7
l-B

t9
20

2L

22

23

24

25

Page 3

APPEARANCES
(Cont. inued )

ON BEHALF OF DEFENDANT ,JASON HAUGHT:

THE EMPLOYMENT LAW CENTER, PLLC

BY: Wal-t. Auvil, Esq.
L208 Market, StreeL
Parkersburg, West Virginia 26L0 :-.

Phone: (304) 485-3058
Email- : Auvil@TheEmployment,LawCenLer. com

AL,SO AP PEARED :

Nicholas GuillorY, Law FeLlow
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Page 4I

purposes.

Because, as you can see for 2022 and 2023 ,

the very last line shows that Medicaid has a

surplus for those years, the $343 million, Lhe very

last line, and t,he $1-17 million. Those f unds are

used t.o save to save money for fut.ure years when

things don't look as posit.ive.

For example, if you look at 2024, w€ are

set t.o hit. our f irst what. we term as our

Medicaid cliff, when we witl be in the negative

situation. Meaning if we sti11 cover the services

that we are required to cover at t.he current rates

that we cover them, with the current membership

enrollment, w€ will be at a negative situat,ion of

$128.3 million.

O. And to be cl-ear, t.hat. $1-28 million number

under 2024 on the spreadsheet werre looking dL,

t.hat is t,he bottom line of where the budget would

look if everyt,hing is as the estimat.es are entered

here ?

A. This would assume that we do not receive

any future funding cuLs or future funding cash

injections for Medicaid. We have also made

assumptions within our budget about ut.ilizat,ion

membership trend.

www.veritext.com
Veritext Legal Solutions

888-391 -3376

DEPOSITION OF BECKY MANNING

JA1471

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 416 of 477



l_

a

3

4

5

6

'7

B

9

l-0

11

I2

13

1-4

15

L6

L'7

1B

I9

20

2I
))

23

24

25

Page 42

For example, one of the biggest impacts to

our budget will be the unwinding of the public

health emergency where West Virginia saw a

significantly large amounL of members come on Lo

the Medicaid roll-s. And we were waiting to see

what t.hat unwinding will look like when we are

allowed to unenroll members who are no longer

Medicaid eligible.

O. Okay. And so this $1-28 mill-ion def icit,,

that is the amounL of money that. West, Virginia

Medicaid believes it. will

A. We will

O. need oh, go ahead.

A. Correct. We will need that, money from the

legislature in 2024 in order t,o be abl-e t.o maint,ain

services at t.he current level, without. cutting

services or raLes to providers.

O. Okay. And is that amount included if

you go back up to t.he 2024 column there, is that

amount included in the stat.e match required Lo meet

expendiLures or not?

A. It is it, is included that, we will need

ir.
O. Okay. So that. $l-28 miltion number, that is

part of the $1,16'7,000,000?
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A. Mm-hmm. Yeah.

O. OkaY.

A. But if you look at t.he total match

available from bel-ow, wo don't have it. So if you

subtract the l-.l- the $1,167 ,772,a00 minus

$1,039,452,000, thaL's how you come up with our

def icit. Like we don'L have it, from below.

O. Okay. And so t,hat ' s that' s where you

get the $1-28 million number at the bottom there?

A. Yeah. Yes, maram.

O. okay.

A. And these six-year projections assume that

in some wd/, shape, or form, that that, negative is

t.aken care of by the end of the year. That we

eit.her make provider cuts, which is reducing rates;

we reduce benef its; one-t.ime funding is given; and

that thaL def icit is noL carried forward t.o future

years.

O. Does the agency always get as much money as

it requests from the legislature?

A. No, there's no guaranLee. No.

O. Why would it not, receive t.he full amount of

money request.ed?

A. ILr s noL avail-abl-e . The appropriat,ion is

based upon the amount t,aken in from taxes. So if
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What happens if West

Page 44

wouldn'L get it.

Virginia MedicaidO.

doesn't receive all- of the money it requests from

the state.

A. We will have to make decisions about what

will be cut and where.

a. Has t.hat had to happen during your Lenure

at DHHR?

A. Not. during my tenure, flo. And one of the

t.hings Lo keep in mind is that we received an

addit.ional 6.2 in FMAP f rom t,he f ederal government

with the public heal-t,h emergency, so that was abl-e

to provide some additional relief to st'ates who

were currently struggling and to cover t.hose

members thaL we cannoL take of f the Medicaid rol-es

and so that people would have heal-Lhcare during the

publ i c heal- th emergency .

O. And what. does FMAP st.and f or?

A. Federal Matching Participation. It's the

amount we get from the federal governmenL that,

when we put up against st.ate funds, that we get in

return for our st,ate dolLar.

O. And you mentioned you received an

additional 6.2.

A. Mm-hmm.
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O.

A.

O.

A.

'7 4 .1-B

O.

those.

O.

kind of

related

Was thaL

It 1S

Okay.

i6.2 billion or million?

Ifm sorry. ILrs 6.2 percent

audits

A. Yes. We are audited by the single audit.

and the consol-idat.ed it's known as the CAFR,

when they consolidate t,he audited f inancial-

st.atements.

O. And if

A. We are considered a major major program

So they do look at, the Medicaid program in depth.

O. In exchange for st.ate funding, does BMS

agree to any condit.ions?

A. We agreed t,o provide healthcare, You know,

t.o to handle funds appropriat.ely, t,o make the

maximum use of federal dollar. We have federal-

guidel-ines Lhat, we musL follow. We agree to fol-low

in addit.ion to our currenL percentage of

percent.

Okay. Got it.

Does the State of West Virginia perform any

on the DHHR BMS syst.em?

Does the State of West Virginia impose any

nondiscrimination obligations on BMS

t.o the st,aLe funding of West Virginia
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Medicaid?

A. That, wouLd not be my area of expertise.

O. Do you know whether West Virginia Medicaid

makes any ot.her types of representations t,hat we

haven'L discussed already to receive state funding?

A. Not t.hat, Irm aware of.

O . Okay. I 'm going t.o ask us t,o turn back t,o

the f irst exhibit, BMO001, which is Plaint.if f s'

Second Amended Notice of 30 (b) (6) Deposition. If

you could pull that, up, Ms. Manning, and scroll

down t.o page 4 for me and t.hen let. me know when

you're there.

A. Okay. I'm here.

O. Do you see Topic l-l- at t.he top of the page?

A. I do.

O. Topic l-L reads, "ArIY governmenL interests

t,hat you cont,end support t,he exclusion and their

factual bases. "

Did I read t,hat correctly?

A. Yes, maram.

a. Can you confirm that you are prepared to

discuss this topic as the organizat.ional

represent,at.ive for BMS?

A. I am.

a. Do you know what a government,al interest is
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for purposes of this deposition?

A. I do.

O. What's your understanding of what a

governmental interest means?

A. It. is my undersEanding that, governmental-

interest is t.he fact. t.hat we pay for services as a

state agency.

O. So maybe f 'm getting a 1itt.Ie bit confused,

but you just testif ied that a governmental int,erest,

means that you pay for services as a state agency.

What do you mean by thaL?

A. We can only pay for services t.hat we have

approval to pay for regardless of what we think as

individuals. IL's based upon the opinion not

opinion, buL it,'s based upon what we are allowed Lo

do, based upon laws and facLs, not personal views

and opinions. So. . .

But. we are held t.o Lhe st.andards of , in

t.his case, CMS and the policies thaL we are given

t.o operate t.he Medicaid program.

O. In t.he context, of Topic tI , what. is a

government.al interest?

MS. BANDY: I'11 just object to the

fact. that. she's already answered that, quest.ion.

But you can go ahead and answer.
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BY MS. SCHLADT:

O. Let. me ask a different question. Is it

fair to say that in t.he conLext of t.his topic, a

government.al interest is a reason?

A. Like when I t,hink of governmental- J-nteresL,

I think of being a good steward with taxpayer

dollars, following ru1es, law and policy that have

been set before me.

O. So here , tf wetre looking at Topic !I, and

it staLes, ds we already went over, "ArIY governmenL

int.erests t.hat. you contend support the exclusion

and t,heir factual- bases, " would you agree that t,hat

topic would read similarly, if not the same, rf we

replaced rrgovernment interest " with rrreasonrr? So

that. it read, "ArlY reason that you contend support

t.he exclusion and their factual basesrr?

MS. BANDY: Let. me just object. to the

form of the question. And also t.o the extent that

Commissioner Beane was also designated as a wit.ness

on this t.opic, as welI, and has already provided

t.estimony on this t,opic, but, j ust

But You can answer.

A. Yes. You could use rrreason.rr "Any

reason. rl

a. And would you agree with me that there are
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reasons for covering or not covering a service that,

West. Virginia Medicaid could cover?

A. From a financial sLandpoint.

O. So you're oh, go ahead.

A. The reason that, I mighL look at t,hose

reasons and the reasons t.hat someone else might.

look at. t.hat are dif f erent. I ' 1l- Iook at that

from, Can we afford it? r think it,'s other

peopl-e's responsibility to determine: rs t.hat,

within the scope? Is that within policy? Is t,hat

within CMS guidelines?

It is my responsibilit,y to sdY, if we do

this, can we afford this? Is it someLhing Lhat we

can support in an ongoing basis? What does this do

to our budget as a Medicaid agencY?

O. Okay. So

A. Because

O. Oh, go ahead.

A. One of t.he things thaL you have to cont,end

when you ask CMS for a service, to cover a service,

is t.hat you have the funding.

O. Okay. Irm going to pu1l up another

documenL so give me just a second to do that. Irm

going to mark t,his document. as Exhibit 8M0003.

A. Okay.
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O. And it, should be popping up in your folder

short Iy .

(Exhibit 3 was marked for

identification. )

A. Okay. I have it.

O. This document is t.it,led Def endanLs'

Response to Pl-aintif f 's First Set. of

Int.errogat.ories t.o Defendants William Crouch,

Cynthia Beane, and West Virginia DepartmenL of

Healt.h and Human Resources, Bureau f or Medical

Servi ce s .

Did I read t.hat correctly?

A. Yes.

O. Please take a moment Eo review this

document and l-et me know when you're ready to move

on. Irve got a couple questions about. it.

A. (Reviewing document. )

O. Al-so, I'fiI realrztng now it.'s a fairly long

document, and so to the ext.ent we'l-1 be talking

about, it, Irm going to direct, your attent.ion t.o

page 2 and number 2. So I'm not sure if you were

reviewing Lhe full thing because thaL's what I

asked or not.

A. (Reviewing document. ) Okay. I rm ready.

O. Do you recognize this document?
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A. t_ oo.

O. Is Lhis documenL a copy of DefendanLsr

Responses t.o Pl-aint,i f f ' s First Set of

Interrogatories ?

A. It is.

O. So I direct.ed your att,ention to page 2

where you'11 see text, that. reads as follows:

Number 2, rrDescribe in detail the f act.ual- basis f or

each governmenLal interest that defendants contend

supports the exclusion.

"Response: These defendants state that

they provide coverage thaL is mandat,ed for coverage

by the CenLers for Medicare and Medicaid Services

(CMS) . These defendants are constrained by

budgeLary / cost consideraLions . I'

Did I read that text accuratelY?

A. Yes.

O. So the second sentence there staLes that

BMS is const,rained by budgetary/cosL

cons iderat ions . Does t.hat. response describe what

you were just. explaining to me?

A. Yes, maram.

O. okay. Do you agree with that response?

A. I do.

O . As the organi zat ional- representat ive , can
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you describe how this governmental interest

supports t.he exclusion?

A. We canrt we cannot af ford it. At this

point., w€ will be st.ruggling to provide for

services thaL we are already obligated t.o provide.

And by I'obligated, " f mean that we have we have

already committed to providing.

O. And when you say you cannoL afford it, what

are you what does rriLrr mean?

A. rtlLrr means, 1ike, whether it be aL t.he

service at the currenL rate that we are currently

providing. So in that senLence, rriLrr could be we

cannoL afford the service at all, so we will no

Ionger be able to provide t.he service if it's

optional.
We would have t,o l-ook dt, will we keep

providing will Medicaid keep providing the

service in t.he future , lf it's optional? Will we

keep providing the service at a decreased rat.e by

t.he provider? How wiIl Medicaid maintain a

bal-anced budget in the future?

O. And so the decision whether BMS can afford

surgical services for gender affirming care, that

decision has been made for alL such services,

right ?

www.veritext.com
Veritext Legal Solutions

888-39 1 -3376

DEPOSITION OF BECKY MANNING

JA1482

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 427 of 477



1

z

3

4

5

6

7

B

9

1_0

1l_

I2

13

I4

15

L6

I7

1B

I9

20

2T

22

z3

24

25

Page 53

A. I can say that we are noL adding new

services at this time without furt.her appropriation

from our legislature.

O. And is the reason cost.?

A. Yes.

O. As the organizaLional representative, whaL

can you tel-l me about the f act.ual basis for BMS's

reliance on budget,ary or cost. considerations to

support t.he exclusion?

A. Okay. We always have to look, when we are

providing a service, not just whaL it will cost in

t.he current year, but what it will cost in our

six-year projection, and is it, something that we

can maintain.

So iL's not necessarily whether we support

the idea or noL or whether we think it would be

beneficial. It's whether we can afford it from a

f inance standpoint.

And r have two examples from legislative

session just recently. We had two pieces of

legislaLion t.hat normally, if , in t.he six-year

projection, we had been in a good place, it might

have been possible for us t.o say us being BMS

t.o say we can absorb these costs because they are

minimal in our current budget.
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And one was blood pressure cuffs for

individuals with uncontrolled hypert,ension. We

Looked to price t.his out because Lhe department

want.ed to be abl-e to support. this bill for health

of individuals. We didn't, wanL to if anything,

we wanted to st,ay neutral .

It. is a well-known fact at the legislature:

If you attach a high cost to a fiscal noLe, that it

couLd be perceived that you're trying to kill the

bill with a f iscal not,e, especially if it' s

somet.hing that in the past you might have said or

they perceived that, you could cover within your own

budget.

So our hope was t.o stay budget neuLral , but

it was noL possible. Even pricing the budget

pricing out t.he blood pressure cuf fs at the lowest

price, dssuming thaL we found a vendor that could

provide blood pressure cuffs at, $40, which was the

lowest price we found, and we limited our

population t.o only members who we fel-t, based upon

t.heir condition, was uncontrollable.

That it wasnrt Lemporary, it wasn't they

didn't have a condit.ion t.o which they we felt

t.hat it. would resolve it,sel-f , and it would come

back under control.
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The bill also said t.hat we would provide

training and pay for that,. IL also stated that we

would develop a dat,abase to bring back report,ing.

So in order to stay within a balance-neutral

approach, t.o not, say we will absorb it, we support

it, or we'lI -- you know, w€ want to put a high

cost on there because we disagree, we still had to

put a price, buL we said we'11 work with our MCOs

to come out with value-based agreemenLs and other

workaround.s because we simply just couldn'L af ford

the bl-ood pressure cuff al-one and we would only be

paying approximat,ely 25 percent of the cost of the

blood pressure cuff, of the $40.

O. So you mentioned pricing out the blood

pressure cuffs. You also said you had two

exampl-es.

A. Mm-hmm

O. Did t.he blood pressure cuf f s consLitut.e

both of those examples?

A. No.

O. Okay. What was the second example?

A. The second example that, legisLat.ion

didn't. pass because it, had a cost on it, and the

governor wanted a f lat budget.. The legislat,ure

real ized,, Loo , even without putt ing it f orward,
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that we didn't have money.

The second one was they wanted to pass

legislat.ion around collecting and preparing

pregnancy termination data. And they needed to

provide an FTE in order to do that, because we

don't have extra FTEs in order to provide you

know, just a person to sd1r, okay, w€ already had

someone.

So t.he proposed legislation said that we

would collect the data, hire an FTE, and provide

the software to prepare the report.

We already have the data. We already have

software that will prepare the report. However, we

could noL absorb the FTE within our current budget, -

So it, woul-d still- cosL us approximately $75, 000 f or

t.he FTE salary, which is futl-time equivalent. for

one person, and their benefit,s to prepare those

report.s and present. them to the Legisl-ative

Oversight Commit.t.ee of HeaIt.h and Human Resources.

O. So it sounds like you in both of these

examples, you priced ouL blood pressure cuffs and

then you obviously have a price for t,he cost of an

FTE salary and benef it.s, right?

A. Correct. And we are given those

sal-aries 1ike, for example, for the full-t,ime

www.veritext.com
Veritext Legal Solutions

888-39 1 -3376

DEPOSITION OF BECKY MANNING

JA1486

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 431 of 477



l-

z

3

4

5

6

7

B

9

l_0

t- l_

T2

1-3

L4

1_5

1,6

L7

l_B

I9

20

2I

zz

z5

24

25

Page 57

equivalent, t,he Department, of Personnel puts out,

the cost that we'Il- use for each pay grade Lype so

that's not a sub- you know, it's not a

subjective cosL. It wouldn'L be what, I wanted to

pay them.

So t,hey give us t.he like the tYPe of

position and t,hen the market salary Lhat we would

use f or t.he purpose of f iscal notes and t'hen the

benefit percenLages. So that. way each agency

wit.hin stat.e government is using apples*to-apples

compari sons .

O. Has BMS priced ouL the cosL of providing

gender affirming care?

A. I have not. In order to do that., I would

need a list of codes that I would be pricing.

O. So are you saying that, you personally

haven't researched the cosL of providing gender

affirming care?

A. Correct.
BMS who has

affirming
O. Do you know of anYbodY else at

researched the cosL of providing gender

care?

A. I do not. .

O. If you want.ed to get a list of

related to gender affirming care, could

code s

you do
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REPORTER' S CERTIFICATE

STATE OF MINNESOTA
ss

COUNTY OF HENNEPIN

I hereby certify t.hat I reported the remote
deposition of BECKY MANNING, or ApriL 12, 2022, via
Veritext Virtual Videoconference, and that the
witness was by me first duly affirmed to tell the
whole Lruth;

That. the testimony was Lranscribed by me and
is a Lrue record of t.he testimony of t.he witness;

That t.he cost of the original has been
charged to t.he part.y who noticed the deposition,
and that all parties who ordered copies have been
charged at the same raLe for such copies;

That. I am noL a relative or employee or
attorney or counsel of any of the parties, or a

relative or employee of such attorney or counsel;

That I am not financially interested in the
action and have no contract with the parties,
attorneys, or persons with an interest in the
action that affects or has a substantial tendency
to affecL my impartialit.Y;

That.
deposition

the right to read and sign t.he
by the witness was preserved.

WITNESS MY HAND AND SEAL THIS 20th day of
April, 2022.

Meri lee S . ,Johnson, RDR, CRR, CRC, RSA

NoLary Public, Hennepin County, MinnesoLa
My commission expires .fanuary 31, 202625
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CASE NAME: Fain, Christopher Et AI. v. Crouch, WiLliam Et Al.
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WITNESS' NAME! Eecky Manning , 30(b)(6)
In accordance with the Rules of Civil

Procedure, I have read the entire transcript of
my testimony or it has been read to me.

I have listed my changes on the attached
Errata Sheet, listing page and line numbers as

well as the reason(s) for the change(s).
I request that these changes be entered

as part of the record of rny testirnony.

I have executed the Errata Sheet, as well
as this Certificate, and request and authorize
that both be appended to the transcript of my

testimony and be incorporated therein.
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Sworn to and subscribed before me, a

Notary Public in and for the 9tate and County,
the referenced witnese did personally appear
and acknowledge that:

They have read the transcrlpt;
They have listed all of their correctj-ons

in the appended Errata Sheet;
Ihey signed the foregoing Sworn

gtatement; and
Their execution of this Statement is of

thei-r free act and deed.20
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Expiration Date
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Case 3:20-cv-00740 Document 252-12 Filed 05131,122 Page 85 of 89 PagelD #:4824

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERII DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTELL;BRIAN MCNEMAR, SHAWN
ANDERSON a/lVa SHAUNTAE ANDERSON;
and LEANNE JAMES, individually and on
behalf of all others similarly situated,

Plaintiffs, Civil Action No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

v

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department of Health and Human Resources;

CYNTHIA BEANE, in her official capacity as

Commissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU FOR MEDICAL
SERVICES; JASON HAUGHT, in his official
Capacity as Director of the West Virginia Public
Employees Insurance Agency; and THE
HEALTH PLAN OF WEST VIRGINIA,INC.

Defendants.

DEFENDANTS WILLIAM CROUCH, CYNTHIA BEANE, AND WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES, BUREAU FOR MEDICAL
SERVICES'S FIRST SUPPLEMENTAL RESPONSES TO PLAINTIFFS' SECOND SET

OF REOUE STS F'OR PRODUCTI OF'DOCIIMENTS THINGS

DOCUMENT REQUESTS

27. To the extent not already produced, all Documents relating to any govemmental

interest that Defendants contend supports the Exclusion of Gender-Confirming Care.

SUPPLEMENTAL RESPONSE: Please see the attached budget and expenditure-related

documents, Exhibits 60 - 85, Bates Numbers DHHRBMS002863 - DHHRBMS012160.

1 Exhibit
BM0010

JA1493
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Case 3:20-cv-00740 Document 252-LZ Filed O5l3tl22 Page 86 of 89 PagelD #:482I

29. All contracts, letters of agreement, and other memorializalion of policies, practices,

and procedures as between you and the Rational Drug Therapy Program'

SUPPLEMENTAL RESPONSE: Please see Exhibits 58 and 590 Bates Numbered

DHHRBMSOO278s - DHHRBMSOO2862.

WILLIAM CROUCH,
CYNTHIA BEANE, and
WEST VIRGINIA DEPARTMENT OF
HEALTH AND HUMAN RESOURCES,
BUREAU FOR MEDICAL SERVICES,

By counsel

/s/Kimberly M. Bandy
Lou Ann S. Cyrus, Esquire (WVSB #6558)
Roberta F. Green, Esquire (WVSB #6598)
Caleb B. David, Esquire (WVSB #12732)
Kimberly M. Bandy, Esquire (WVSB #10081)
SHuITIEN MCCUSTBY SI.ICNR PLLC
P.O. Box 3953
Charleston, WV 25339
(304) 34s-ra00; (30a) 343-1826 (fax)
I cyr:u s(g)shum anla r,v. com
r gre en (ril shum au law. com
qdavrd(rrshumanl
k bandy(rD,s hum an law. com

2
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IN THE UNITED STATES DISTRICT COTJRT

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
HUNTINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTELL;BRIAN MCNEMAR' SHAWN
ANDERSON a/k/a SHAUNTAE ANDERSON;
and LEANNE JAMES, individually and on

behalf of all others similarly situated,

Plaintiffs, Civil Action No. 3:20-cv-00740
Hon. Robert C. Chambers, Judgc

Y

WILLIAM CROLJCH' in his official capacity as

Cabinet Secretary o1'the West Virginia
Department of Health and Human Resources;

CYNTHIA BEANE, in her offrcial capaoity as

Commissioner for the West Virginia Bureau for

Medical Services; WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU FOR MEDICAL
SERVICES; JASON HAUGHT' in his of'ficial
Capacity as Director of the West Virginia Public

Employees lnsuranoe Agency; and THE
HEALTH PLAN OF WEST VIRGINIA' INC.

Defendants.

CERTIFICATB OF SERVICE

I, Kimberly M, Bancly, counsel for Defendants William Crouch, Cynthia Beane and West

Virginia Department ot' l tealth and I-luman Itesources, do hereby certi$/ that on the 30tl' day o1'

November, 2021, a rrue and exact copy of DEFtrNDANTS WILLIAM CROUCH, CYNTHIA

BEANE, AND WBST VIRGINIA DEPARTMEN'I' OF HEALTH AND HUMAN

RBSOURCES, BUREAU FOR MEDICAL SERVICES' FIRST SUPPLEMENTAL

RESPONSES TO PLAINT'IFFS' SECOND SET OF REQUNSTS FOR PRODUCTION OF

DOCUMENTS AND THINGS was served on counsel via electronic means as follows:

JA1495
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Walt Auvil (WVSB#190)
Couusel.fttr Plaintffi
The Enrployment Law Center, PLLC
120[3 Market Stleet
Parkersburg, WV 26 l0l -4323
(304) 48s-3058
(304) 48s-6344 (fax)
a t tr i I rr t ltcct t t DIol'tl ttltl t I:l t't'oet)1('1 . goll)

Anna P. Prakash, Visiting AttorneY

Nicole .1, Schladt, Visiting Attorney
Counselfor Plaintffi
Nichols Kasler, PLLP
IDS Center, t]0 South 8rl'street
suite 4600
Minneapolis, MN 55402
(612) 2s6-3200
(6t2) 338-4878 (f'ax)

it Dt itkir>l r.rt r I ki].clllll
r r:rt1 r lrrili'ri i:l<it.t'*,ttt

Sasha Buchert, Visiting Attorney
CaunselJbr Plaintffi
Lanrbda Legal Defense and Eduoation Fund,

Inc.
1776 K Street, N,W,, 8th Floor
Washington, DC 20006-nA4
(202) 804-6245
(202) 429-9574 (f'ax)
sbur ltr'rt ,r lrtrttbtlalc'gi!l qlg

Avatara Smith-Carrington, Visiting Attorney
Cou.nselfor Phintffi
Larnbcla Legal Dcfense and Education F-und,

Inc,
3500 Oak Lawn Avenue, Sr"rite 500

Dal las'fcxas 7 5Zl9 -6722
(2r4) 2 re-8s85
(214) 219-4455 (fax)
l r : : r r r rI I I c i1t't .i-11g!rl-rl'-f t' I lt t t t tIda.l cf i r 1,. ot'g

Nora I-lupperi, Visiting Attorney
Counselfor PlaintiJfs
l,ambda Legal Det'ense and Flducaticln Fund,

Inc.
4221 Wilshire Boulevard, Suite 280

Los Angeles, CA 90010
(213) 382-7600
(2r 3) 3s 1-60s0

11b1i1lp_c t Li!{:l-aq1 !'{ qlqg4l.gg

Carl, S, Charles, Visiting Attorney
Counselfor Plaintffi
Lambda Legal Def'ense and Education Fund,

Inc,
I West Court Square, Sr"rite 105

Decatur, GA 30030
(404) 897-1880
(404) 506-9320 (lax)
cchul I cs'r1 I rurr cl-aI cgtILQIg

Tara L. Borclli, Visiting AttorneY
C o u ns e I fo r P l.a i nl.if/s
Lambda L,egal Def'ense and hlducation Fund,

Inc.
I West Court Square, Suite 105

I)ecalur, GA 30030
thotcl I i irl ltrtttlrt,lit L-u ltl, otu

Peny W, Oxley (WVSB#7211)
David E. Rich (WVSB#9141)
Eric D. Salyers (WVSB#13A42)
Christopher K. Weed (WVSB#13868)
Oxley Rich Sammons, PLLC
Counsel for Jnson Haugltt
517 9th Street, P,O. Box 1704

Huntington,WV 257 18-1704

QA4) s22-n38
(304) 522-9528 (fax)
prlr|e1 'rlurlg-r litrr \\ \,Lt)lll
gl Li clt(qi{,tXl qv I lw tvv. ctrLt
,,: r;i t I r'-c t'r, tr tl x I t'-t,l It rlrr'\ . r'( t ll I

(' \\ cc(lrr/ {l\ I eY I itrVrv\'.\'ot l]
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Stuart A. McMillan (WVSB#6352)
Counselfor The Heulth Plan of ll/est
Virginia,Inc.
BOWLES RICH LI,P
600 Quarrier Street
Charleston, WV 25301
(304) 347-l I Io
(304) 347-1746 (fax)
s 11 r e- nr i !l i 1-11,1t' b 0 w' I r-'s I' i c c . 9' t I t t 

-i

Aaron C, Boone (WVSB#9479)
Counselfor The llealth Plan of ll/est
Vlrginia,Inc,
BOWLES RICE LLP
Fifth Floor, United Square

501 Avery Street, P,O. Box 49
Parkersburg, WV 26102
(304) 420-5s01
(30q 42a-5587 (fax)
abo on e/, gr)bo wl e $ Ilge.-gq$

/s/Kimberly M, Bandy
Lou Ann S. Cyrus, Esquire (WVSB #6558)

Roberta l'. Green, Esquire (WVSB #6598)

Caleb B. David, Esquire (WVSB #12732)
Kimberly M, Bandy, Esquire (WVSB #10081)

Counselfor llit,tiam Croueh, Cynthia Beane, and

lYest Virginia Department of Health and Human
Reso urces, B ureau for Med.ical Services

SHuvaru McCusrev Sltcrn PLLC
P.O. Box 3953
Charleston, WV 25339
(304) 345-1a00; (304) 343-1 826 (fax)

|q$ !-s! tdltt14Ul il\e',q!,1-lt

I g mguljf rbllr-r a dqlY. c aln
ctlav iclirlslt ttt nattIittr'. cttt'tl

k bru dy Qrhrqlt4dtry. csg
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Case 3:20-cv-00740 Document 252-L4 Filed 0513t122 Page t ot t34 PagelD #: 483t

3

1

z

+

5

6

Page 1

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
HUNTINGTON DIVIS]ON

CHRISTOPHER FAIN, individually
and on behal-f of all ot,hers
similarly situat,ion, et. dl . ,

Plaintiffs,

174 CIVIL NO. 3:20-cv-000740

WILL]AM CROUCH, ET dI. ,

Defendants.

VIDEOCONFERENCE DEPOSITION OF

.JENNIFER MYERS

30 (b) (6) Represent,at,ive for Defendant.
West. Virginia Department of Health and Human Resources,

Bureau for Medical Services

DATE: April B, 2022

TIME: 7:58 a.m.
PLACE: Charlest,on, West Virginia
(via videoconference)
JOB NO.: MW 50961-85

REPORTED BY: Dawn Workman Bounds, CSR

7

B

9

10

11

L2

1_3

L4

l_5

t5
I7
1B

I9
20

2t
22

23

24

25

www.veritext.com
Veritext Legal Solutions

888-391-3376
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2

3

4

5

Page 2

APPEARANCES
(ALL APPEARANCES VIA VIDEOCONFERENCE)

ON BEHALF OF PLAINTIFFS:
ANNA P. PRAKASH, ESQUIRE
NICOLE J. SCHLADT, ESQUIRE
Nichol-s Kaster, PLLP
IDS Center, B0 South Bth Street
Suite 47 00
Minneapolis, MN 55402
6l.2.256.3200
aprakashOnka. com
nschladt.@nka. com
AVATARA SMITH-CARRTNGTON, ESQUIRE
Lambda Legal Defense and Education Fund, Inc.
3500 Oak Lawn Avenue, Suite 500
Da11as, Texas 7521,9
214.2L9.8585
asmithcarrington@1ambda1 egal . org

6

7

B

9

10

1_1

I2

1-3

1-4

15
1,6

L7

l-B

I9
20
27
22
23
24
25

TARA L. BORELLI, ESQUIRE
Lambda Legal Defense and Education Fund,
158 West Ponce De Leon Avenue, Suit.e 105
Decatur, GA 30030
47 0 .225 .5341-
tborel I i@lambda1ega1 . org .

WALT AUVIL, ESQ.
The Employment Law Center, PLLC
!208 Market Street
Parkersburg, West Virginia 261-0t
304.485.30s8
auvi l-@theemp 1 oyment l- awcent er . com

(APPEARANCES CONTINUED ON NEXT PAGE)

r-nc.

www.ventext.com
Veritext Le gal Solutions

888-39 1 -3 376
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1

Page 3

ON BEHALF OF DEFENDANTS WILLIAM CROUCH; CYNTHIA BEANE;

ANd WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN

RESOURCES, BUREAU FOR MEDTCAL SERVTCES:

KIMBERLY M. BANDY, ESQUIRE

LOU ANN S. CYRUS, ESQUTRE

Shuman McCuskey Sl-icer PLLC

1,41,I Virginia Street East
suire 200 (25301)
P.O. Box 3953
Charleston, WV 25339-3953
304.345.1-400
kbandy@shumanlaw. com

lcyrus@shumanlaw. com

NOTE: The original deposition transcript will be
delivered to Anna P. Prakash, Ese., as the taking
attorney.

z
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l-3

74
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20
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www.verltext.com
Veritext Le gal So lutions

888-39 1 -3376
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10

11

72

13

I4

15

I6

77

t_8

I9

20

27

22

z3

24

a. Any other

A. There is a

to be personally

address if an update

O. Okay. And page that

says revisedwerre ofl, which is 799, there's a date. It

1 - 15 -20L6 .

Do you know if there have been revi-sions

since that date?

Page 1,6

way that you know of?

l-ist that a provider can sign up for

personal e-mail t.o their e-mail

is done.

at the bottom of that

A.

o.

on covered

updaLes, f

fs it?

A.

There have not.

Okay. Could you scrolI down

services, and because there

assume t.hat. that section is

to t.he next page

have not been

stil-l- accurate

O

Yes .

And t.hen the same

section that starts at t.he

for the prior authorization

boLtom of that page and goes

int.o the next page, that is still accurate, right?

A

o

Yes.

And then finally the

bottom of page 20I,

noncovered services, which

that. is still accurat.e,are at the

correcL ?

A. Yes.

O. Okay.

note that says,

On page 20I,
rrMastectomy or

in Lhe middle, there's a

relat.ed covered?q

www.veritext.com
Veritext Legal Solutions

888-39 1 -3376

DEPOSITION OF JENNIFER MYERS

JA1501
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1

2

3
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5
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7

8

9

reconstructive procedures will not require prior

authorization for individuals diagnosed with breast.

cancer. 'l

Do you see that?

A. Yes.

Lhere what. are

Page 17

the other covered

it is referring to here?

o. Are

reconstruct ive

10

u.

A.

decision,

purvr_ew.

procedures

I canrt answer

Okay. Do you

ThaL would be

a medical, and

that

that.

know

that would be a medical

that's just. not within my11

I2

13

I4

15

I6

T7

1B

19

20

2I

22

23

z+

O. Okay. And do you know whet.her mastect.omy or

related covered procedures are covered for any reason

other than breast cancer?

A. Not ro, f do not. know.

O. Okay. Who would know that?

A. Can you rest.ate the question one more time?

O. Sure. My question was whether mastect.omy or

rel-ated reconstruct.ive procedures are covered for any

reason other t.han breasL cancer?

A. It would a request would have to go through

t.he UM vendor, which is the utilizat.ion management vendor

which is Kepro. They have a list. they could review for

medical necessity to determine if that woul_d be coveredz5

www.veritext.com
Veritext Legal Solutions

888-39 1 -3376

DEPOSITION OF JENNIFER MYERS
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Page 18

1

z

3

4

5

6

1

8

9

or not under our policy.

And does Kepro util-ize guidelines froma.

TnterQual ?

A. Yes

10

O. So to the extent there are InterQual guidelines

that allow for mastectomy or other reconstructive

procedures, Kepro woul-d be f oll-owing those to deLermine

medical necessityf

A. Yes.

O. But f undersland that t.hat surgical care for

noncoveredthe LreaLment of gender dysphoria is

service; is that right?

A. Yes, thaL's right.

a. Okay. A11 right. You can

document.

(Exhibit }lo. g marked. )

BY MS. PRAKASH:

a. And I'm going to introduce anoLher one, since

you're designated to talk about written responses, so

we're going to have a lot of exhibits to look through.

Sometimes it. takes a little while for the

documents to load. Thanks for your patience. Okay.

So in the marked exhibit.s folder, you

should see Exhibit ,JM3. Could you let me know when you

have that open, please?

11

I2

13

74

15

I6

77

18

19

20

2I

22

23

24

a

exit ouL of that

25
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A. I have it open.

a. Okay. And so these are BMS and William Crouch

and Cynthia Beane's First

Plaint.if f 's Second Set of

Supplemental Response to

InterrogaLories; is that right?

Yes.

Okay.

asks

And Interrogatory 8 which starts on t.hat

first page about condit ions, diagnostic codes , or

instances where coverage for hysterecLomies or

oophorectomj-es are available through Medicaid, including

diagnostic codes, procedure codes, and medica] necessity.

Is that your understanding?

A. Yes.

O. Then if you scroll to the second page, the

supplement.al response says: Without waiving any

objection, see Exhibits 10 t.hrough 26, Bates Numbered

DHHRBMS001009 through DHHRBMS00II1-2, which are used as

part of the review process.

Do you see that?

A. Yes.

a. Okay. So if you scroll down, I have att.ached

the documents that correspond with those Bates numbers.

And I believe t.hey start on page 6 of t.he pdf or 6 or

1 of the pdf.

So l-et me know when you're there. The

top, just so wel-l-, actual-ly t.he bottom number says

10

l_ 1-

L2

13

I4

15

T6

1-7

18

I9

20
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DHHRBMSOOlOO9.

f'm

Okay Great.

So is t.his an example of the InterQual

Kepro would use t,o determine medicalguidelines that

necessity?

A. Yes.

O. Okay. I want. to wal-k through this first one

just to better understand it.

So at the top it. has a t.rademark t.hat says

InterQual . Can you tel-l me what Int.erQual_ is?

A. fnterQual is a nationaIly recognized UM

soft.ware, which is util-ization management software, LhaL

is can be purchased/leased to be used to determine

medical necessity.

O. And does BMS purchase that. software?

A. No. IL's purchased by the UM vendor Kepro.

a. Okay. And Kepro has a conLract wit.h BMS,

correct ?

A. Yes.

a. Okay.

CP: Procedures"

And then it. says, "OcLober 2O2I Release

guidelines were

right ?

at the top.

I undersLand that to

issued in Oct.ober of

there

10

11

I2

13

I4

t-5

76

I7

18

I9

20

2I

22

23

24

mean that these

25
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A. Yes.

O. Okay. And do you know whaL CP procedures

means?

A. No.

a. Okay. And then the requested service l-ist.s

hysterectomy and a few other procedures, correct?

A. Yes.

a. Okay. Do you know how Kepro well, do you

know whether Kepro, fil-ls ouL forms like this, whether in

paper or onl-ine or just refers to t.hem?

A. I do not know that.

a. Okay. And then halfway down t.he page, it

references ICD-10 and CPT.

Do you know what those references are to?

A. Yes.

a. Okay. And what are they references to?

A. ICD-10 is a diagnosis code and CPT is t.he

procedure code.

O. Okay. And does BMS utilize those specif j-c

codes with respecL to insurance coverage determinaLions?

A. Yes.

O. Okay. And then a little further down the page

there are instructions. And it looks like it's basically

asking t.he reader to choose which to answer Lhose

questions to determine medical- necessity; is that right?

10

11

1-2

13

L4

15

I6

77

1B
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A. That's my understanding.

O. Okay. And does anybody at BMS go over these

with Kepro, or is it entirely left to Kepro?

A. It's ent.irely left. to Kepro.

O. Okay. And is there somebody at BMS that's in

charge of overseeing Kepro to make sure t.hat they're

fol-lowing these guidelines correctly?

A. Yes, that would be all- of the supervisors at

BMS.

O. And which departmenl are Lhose supervisors in?

A. We medical would faII under Sarah Young.

O. Okay. And how many supervisors are there that

fall into t,hat category?

A. Approximately seven.

O. Okay. And do you know their names?

A. Yes.

a. Could you l-ist. Lhem out, please?

A. Okay. ,fennif er Myers, Cynthia Parsons, Randy

Hill, Brian Thompson, Brandon Lewis.

O. Is that. seven? f wasn't keeping track.

A. No, I think that's five.

O. Okay. Tf you remember the oLhers, will you

tel-l me when they come to you?

A. Yes.

O. Okay. And you listed yourself, right.?

10

11

I2

13

74

15

1-6

L7

18

79
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2I
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A. Yes.

O. So can you tell me whaL you do to oversee Kepro

to make sure they're following these guidelines

correcLly?

A. I review monthly reporLs that are they're

act.ually summary reports. And then if requested, T wil-l-

request I will request addit.ional information from

t.hem to dig down deeper into reviews.

O. And when you say "if requesLed,rr who makes t.he

reques t ?

A. I request through Kepro.

a. f see. And what would cause you to make a

reque s L ?

A. Usually it would be led by either a provider

inquiry that. would make me question something, or an

inquiry from our fiscal processor which is at this time

Gainwell. If Lhey see sometimes they may bring

somet.hing to my attention that they think is possibly

i-ncorrect.

O. And has that ever happened in either of those

instances with respect Lo insurance cover coverage for

gender- conf irming care?

A. No.

a. Okay. Can you keep scrolling, please, to t.he

next page. At the top it. says notes and then there's a

10

11

72

13

1-4

15

T6

I7

18

19

20

21-

22
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numbered Iist of paragraphs?

f'm there.A. Yes,

a. Okay.

DHHRBMS O O ].01- ]. .

So just for t.he record, I'm on page

And could you please take a minute to read

to yourself that. first paragraph, and just let me know

when yourre ready to talk about it .

A. Okay, f'fir finished.

a. Thank you. That. third sentence in that

paragraph says, "At the individual patient level, a

variety of facLors, including, but. noL limit.ed to, gender

identit.y and gender affirmation via surgery or hormonal-

manipulation, mdy affect the applicability of some

InterQual- criteria. "

applicability

A. No.

O. And

know?

Do you know how those factors affect the

of InterQuaI criteria?

is that something t.hat. anybody at BMS would

10

11

I2

13

74

15

76

I7

18

79

20

2I

22 i know?

23

24

A

a

O

No, I don't believe so.

And is that something someone at Kepro would

Pos s ibly .

And if somebody at Kepro were to

what do you think that personrs job title

know LhaL,

wou]d be?25
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A. Clinical reviewer-

O. Okay. And are there specific clinical

reviewers t.hat you work wit.h?

A. No.

a. Approximat.ely how many clinical reviewers does

BMS work with at Kepro?

A. f'm not f don't know.

0. Okay. And in your oversight. of Kepro's

application of the InterQual guidelines, have you ever

had reason Lo question or ask whether Kepro is taking

into account the information in Note l- here?

A. No.

O. Okay. And then there are several, several -

more than a hundred - more pages, and they Lhey're

they encompass the Bates range or the page number range

that defendants identified i-n their written response,

which, again, is 1009 t.hrough 1772.

And you are welcome to scroll t.hrough

these, but f understand that all of these are fnterQual

guidelines t.hat. Kepro would ut.ilize.

And my question to you is going to be: fs

that your underst.anding? And you can Lake as much time

as you want to answer.

A. Yes, that is my understanding also.

a. A11 right.. Thank you.

1-0

11

I2

13

74

15
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And t.hen do you know whether InterQual has

guidelines for similar procedures as those identified

here with respect to hysterectomy and oophorecLomy that

are used for t.he Lrealment. of gender dysphoria?

A. I believe that they do.

O. Okay. And in its work for BMS, does Kepro

utilize those guidelines?

A. No.

O. And why is that?

A. Because i-t's not a covered servi-ce under BMS.

O. Okay. Al-1 right.. You can exit out of t.hat.

document.

And just back on the question of

InterQual, the guidelines whether or not key point

sorry Kepro utilizes them are meant t.o determine

medical necessity, right?

A. Yes.

O. Okay. So I'm going to introduce another

exhibit.

(Exhibit No. 4 marked.)

BY MS. PRAKASH:

O. So it shoul-d appear in the marked f older as

,IM4.

A. f have it open.

O. Great . So these are Defendants' Second

10

11

I2

l-3

I4

l-5
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Supplemental Response to Plaint.iffs'

InterrogaLories to Defendants Crouch,

you agree with me on

Page 27

Second Set. of

Beane, and BMS.

that ?

O

tal-ked

Do

Yes.

Okay.

about wit.h

already

exhibit..

we j ust

response.

is a l-ist

A

So Interrogatory 8 we

respect to the

this one has a

last

But

So if you scroll down

of diagnostic codes.

A. Yes.

O. Okay. So in

I2 "Below is a

supplemental

to the second page, there

Do you see that?

the

10

13 since 2076 . n

I4

sample listing

And t.hen it

But can you

response itself it says,

of the approved diagnoses

goes on.

tell me what sample listing

11

15

T6

I7

18

19

20

21-

zz

23

24

means in t.his

A. Yes.

O. Okay

was determined

context?

This would not be an all-inclusive list

Do you know what is missing or how it

that cerLain t.hings would be excluded?

wasn'L acLually anything excluded.A. There

What Lhere was no good way to come up with a list. of

approved diagnoses because a l-ot of it. is determined by

medical- history, previous treatment, the severity and the

combination of other symptoms and conditions.

So what I did to get this list is take the

procedure codes, put them in the system at Gainwell to25
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run a report for any diagnosis that we had on file that

was approved for the procedures.

O. I see. And so Lhese codes that appear on page

2 of this exhibit are codes diagnostic codes for which

a corresponding procedure was approved by BMS; is that

right ?

A. Yes.

a. Okay. And do you know where these codes come

from? Like is there a universal- system or are they

specif ic to BMS? Could you just. help me out with t.hat?

A. No, there's a universaf system and it's the

ICD-10 codes, and it's used around t.he world.

O. Okay. And then if you scroll Lo t.he third

page, procedure codes are listed there sLarting with Clt.

What does CPT mean?

A. f don't know.

a. Okay. And then how did BMS determine that

these are the procedure codes that are responsive to the

request ?

A. CPT is also a universally known coding system,

and we BMS utilizes t.he Opt.imum software for coding;

and it's basically an online version where you can puL in

the name of a procedure/ and it wil-I t.elI you the

corresponding CPT codes for t.haL procedure.

O. Okay. And so in t.his instance in responding t.o

10

11

I2

13

1-4

15

I6

77
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Page 29

this request.,

oophorectomy,

A. Yes

o.

page 2

right. ?

A.

O.

A

medical

Part C on page 3 talks about medical

necessity.

How does BMS determine what needs prior

authorization versus what is just. automatically covered?

A. Most surgeries -- any inpatient surgery needs

prior authorization. Outpatient surgeries are

determine director

THE REPORTER: I didn't hear the whol-e

the end of the answer.

BY MS PRAI(ASH:

Could you just start that answer

Sure. Basically everything goes

director and he determines if a PA

noL.

a. Is t.hat. the medical direct.or at BMS?

Yes.

And but but that determination is not

you would have put in hyst.erectomy and

right ?

Great. And then none of the codes that are on

for diagnoses would be for gender dysphoria,

Correct.

Okay. And letrs see

again, please.

t.hrough the

is required or

A

O25
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made each time that there is an outpatient. surgery,

right ?

A. No. The medical director will determine t.he

if based on the code, noL based on the patient.

a. f see.

10

that right?

A. It can be, unless a provider requests a review,

Lhen it. will go back t.o t.he medical director with

A. So okay.

a. So so that sounds

determination, though, because

like a one-time

t.he codes don't change,- is

submit. with it. that they

need a PA. So it can be

you keep scrolling down,

same questions but. wiLh respect

see that?

1l-

72

13

74

15

76

I7

18

19

20

27

22

23

whatever

consider

reviewed

a.

information they

it to be not

addit.ionally.

Got it. So if

InLerrogatory 9 asks t.he

to vaginoplasty. Do you

A. Yes.

a. And then t.he

diagnostic codes says:

for this service?

A

What.

I used the

procedures24 di f f erent

don't have any

supplemental- response

We have no claims or

about

approval s

does that. mean?

same procedure for each of the

to get the diagnostic codes, buL we

as in Medicaid, do not have any25
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claims or requests for those codes, dt l-east since 2016,

which is as far back as f went.

a. And when you say you have no claims or

approvals, that includes denials, right?

A. Correct.

O. So there have been no denials or approvals?

A. Correct, yes.

O. Got. it .

Okay.

10 sorry

And Lhen I have, if you scroll down

10 to page

asks the same questions

fnterrogatory

with respect

10 on page 4, it

to different11

12

13

I4

L5

I6

1-7

1B

I9

20

2I

zz

procedures, right?

A. Yes.

a. And the same process for coming up with these

responses that you testified to with respect to the

previous Lwo interrogatories was used with respect to

Interrogatory 10, right.?

A. Yes.

O. Thank you. Okay. Back out of that. documenL.

(Uicole Schladt enters the Zoom room. )

O. Okay. If you refresh the marked exhibit.s

folder, JM5 should be in there now.

A Okay

PRAKASH

(Exhibit No. 5 marked.)

.L 'm r-n.

23

24

BY MSttr
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of

Page 32

says Defendants' Response to

Interrogatories to Defendants'Plaintiffs' Second Set

Crouch, Beane, and BMS

I s t.hat.

A. Yes.

O. So I'd like

is Interrogatory 11.

page.

what you understand this to be?

you to scroll down to page 3 which

It starts at the bottom of t.hat

10

A. Okay. f'm there.

O. Okay. And so this asks to ident.ify the number

of healt.h plan participants who have submitted one or

more cl-aims with a diagnosis code for gender dysphoria or

gender incongruence, and then lists those specific

diagnoses t.hat are included in this request.

The response says upon informat.ion and

belief , and then on page 4 l-ist.s numbers per year.

Do you know why the response sLarts with

upon informaLion and belief?

A. No.

O. And do you have any doubt that these numbers

are accurate?

A. I do not.

11

I2

13

1-4

15

76

7l

18

I9

20

21-

zz

23

24

a

puIled

A

Okay

from?

And do you know where these numbers were

I pulled the numbers from the Gainwel-l system25
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A. f ran

diagnosis codes

then I excluded

unique number of

O. okay.

about this.

members and just used

for each year.

O. Okay. And how

Page 33

go about doing that?

claims with the listed

in the number 11, and

the

a report

that were

dupl i cate

members

did you

for all

1 i sted

10

If you could answer one more question

Are these numbers all approved cfaims, or

aII cl-aims, whether t.hey were approved or denied, or

how what do these numbers represent?

A. They are aII claims approved or denied.

O. Okay. If you wanLed to, you would be able Lo

use the system to separate out the numbers of denied

versus approved cfaims, right?

A. I could separate j-t out for the fee-for-service

claims.

O. Okay. And what about the claims t.hat. fall

under managed care?

A. That would need to be requested from the

managed care company.

a. Okay. Why is it that BMS doesn't have access

to that ?

A. We I don't know why we don'L have access Lo

t.heir systems.

O. Okay. BuL you would agree with me that none of

11

1-2

13

74

15

1-6
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20

2I

zz

24

25

www.veritext.com
Veritext Legal Solutions

888-39 1 -3376

DEPOSITION OF JENNIFER MYERS

JA1518

USCA4 Appeal: 22-1927      Doc: 20-3            Filed: 10/31/2022      Pg: 463 of 477



1

z

3

4

5

6

7

B

9

10

11

I2

L3

1-4

15

I6

I7

18

I9

20

2I

22

23

24

Page 34

t.he numbers list.ed here represent approvals for surgical

procedures, right?

A. f can' t guarantee t.hat. .

a. Wel1, are you aware of any insLance in which

surgical procedures have been approved for any of the

diagnoses listed in Interrogatory 1l-?

A. Can you repeal the question?

a. Are you aware of any instance in which surgical

procedures have been approved for any of the diagnoses in

Interrogatory 11?

A. No, I'm not aware of any.

0. Okay. And so it's fair to say that the numbers

that are list.ed in response to Interrogatory 11 do not

include approvals for surgical care, right.?

A. Again, I can'L guarantee that.

a. Why can't you?

A. Can I explain?

YeS.

Okay.

based on

When the report was

pulled t.he diagnosis code,

the claim.

A diagnosis one of t.he diagnosis codes

listed in number 11 could be on the cl-aim, but not be

actually completely rel-ated Lo the service. So f can't

guarantee that. there was not a claim that was submiLted

a

A pulIed, it was

in the diagnosis code

that was billed on

25
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for surgery, dry type of surgery, that had a diagnosis of

gender dysphoria as a diagnosis thaL was noL the primary

diagnosis.

a. I see. Okay. So it may be t,hat surgery was

approved for a diagnoses that is not list.ed in

Interrogatory 11, but the patient had that diagnosis in

addition to something else?

A. Correct.

a. Got it.. Okay. Thank you. You can exit out of

that documenL.

Okay. If you refresh t.he marked exhibits

fol-der, you should have JM6 in there. ,Just let me know

when you've got that open.

Okay.

PRAKASH:

Thi s

(Exhibit No. 6 marked.)

ft's open.

t-0

11

L2

13

L4

15

!6 BY MS.

I7

18

A

a

response.

we've been

right. ?

A.

O.

it refers

righL, in

A.

is it looks like the third supplement

ft's just some of the interrogat.ories that

looking dt, specifically Interrogatory 17,79

20

2I

22

z5

24

Yes .

And then on the second page of

us to an e-mail from Aetna and

t.he supplemental response?

Yes.

this document,

Lwo attachments,

25
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A. Yes.

O. Okay. And with respect to medical necessity

criteria for t.he services that are listed in number 10,

those criterj-a would be reflected in the fnterQual

guidelines that. Kepro uses in its work for BMS, right?

A. Yes.

O. And I think you testified earlier t.hat. Kepro

doesn't utilize t.he guidelines for the diagnosis of

gender-affirming care with respect to surgical services;

is that. right?

A. Correct, y€s.

O. Okay. And t.hen if you bear with me, I will

introduce the next written response.

(Exhibit No. L2 marked. )

BY MS. PRAKASH:

a. It's a little bit larger, so iL's taking some

exhibit s1-7 time. Okay. It should appear in the marked

10

11

I2

13

I4

15

76

1B

79

20

27

22

23

24

f o]der now as 'JMl-2.

A. I have it.

a. Great. And this, ot least the beginning of

appears t.o be Defendants' Third Supplemental Response

Plaintiffs' First. Set. of Requests for Production.

Do you agree?

A Voc

a. Okay. And if you go to number 10, which is

it,

to

on25
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t_1

T2

13

74

15

I6

I7

18

19

20

2I

22

)1
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Page 6I

the second page of t.hat. document, w€ just. Iooked at that

specific request, but this is a supplemental response.

And t.hat supplemenLal response references

BaLes numbers DHHRBMSO01009 through BMS sorry

through DHHRBMS001112 as well as another set. of Bates

numbers which is DHHRBMS002754 t.hrough 2784.

Do you see that?

A. Yes.

O. Okay. And the

the InterQual guidelines

So f have

but. f would like to go to

t.hat start with 2754, and

t,he pdf .

I know that. requires

.fust l-et me know when you're there.

A. Okay. Okay, f'n Lhere.

O. Okay. Are these well,

page, 2754, Lhese are also InterQual

A. Yes.

f irst seL 1009 through 1,1,1-2 were

that we looked at earlier.

attached those to this exhibit,

the second set of Bates numbers

I believe that.'s page 110 of

a l-ot. of scrolling

so on this first.

guidelines, correcL?

And these would be uLilized by Kepro for BMS,O.

correct ?

A.

O.

way that

Yes.

Okay. And they woul-d be

we discussed with respect

utilized in the same

to the first. seL of25
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fnterQual guidelines that we looked at earlier; is that

right ?

A. Yes -

a. And just. so f 'm clear - and you can take as

much time as you need - the remainder of this exhibit

that goes all the way Lhrough page 2784 are fnterQual

guidelines that Kepro would utilize in its work for BMS?

And just. a yes or no on that is fine. And

take some time to scroll t.hrough so t.hat yourre sure.

A. Yes.

a. Okay. So please exit ouL of t.hat. And I will

introduce anoLher exhibit.

(Exhibit No. 13 marked.)

BY MS. PRAKASH:

O. In the marked exhibits folder, Exhibit 'JM13

should appear. Pl-ease let me know when you've got Lhat .

A. Yes, f have it up.

a. Okay. So t.his is an e-mail t.hat. was senL to

you as well- as a couple people at Kepro, right.?

.Tust f or

A. Yes. Yes.

O. And for t.he record, the BaLes number on t.his

documenL is DHHRBMS015365 through 391.

And it looks like t.he e-mail came from

Karen Wi lkinson . Who i s t.hat. ?

10

11

I2

l-3

I4

15

I6

l7

18

I9

20

27

22

23

24

ttr
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be the

A. She is a team leader at

a. Okay. And it looks like

down and look that

you can scroll-

she is acLually, leL's do t.his.

scroll to page 15367 , which shoul-d

that exhibit.

Page 53

Kepro.

and

scrofl up, it to the

Lo the first

Can we

third page of

I'm there.

of that

response, if you

exhibit, so back

it looks like what

Pa9e,

you, if you

A

10

0. Okay. And partway near Lhe top of t.he page but

partway down starLs an e-mail from you to Emily Proctor,

Karen Wilkinson and Alicia Perry at Kepro, right.?

A. Uh-huh. Yes.

a. And there you're requesting criterj-a for

certain procedures, right?

A. Yes.

a. Okay. And why did you make that request?

A. It was requested in t.he interrogatories.

a. Okay. And so you made that request for the

purpose of responding to discovery in this case?

A. Yes.

And in

11

I2

13

I4

15

I6

I7

1B

I9

20

2I

22

23

24

O.

very top

which is 15365, Karen sent

Iook at the first. part

attachmenLs, it looks

guidelines for gender

A. Correct.

of that e-mail right

like she sent you t.he

affirmat.ion surgery/

under the

InterQual

right ?
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1,2

13

I4

15

I6
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18

I9

20

27

22

z3

24

o. rf

Can you let me

I'm there.

Okay. And from that

Page 64

know when you're there?

page down, these look like

guidelines is to

procedures,

you scrol1 down, I've included that

which starts with Bates labe] 15368.attachmenL,

a

A

O

gender

A

O.

guidelines

wou]d not

right ?

A.

A

InterQual guidelines for gender affirmation surgery

that ?Do you agree with

Yes.

Okay. These are InterQual guidelines for

affirmation surgery that Kepro had, correct?

Yes.

And I think you testj-fied earl-ier that

such as these for gender affirmation surgery

be utilized by Kepro in its work for BMS,

O. So do you know why Kepro had access to these

guidelines?

A. Kepro has clients other than West Virginia

Medicaid.

Correct

I see. Okay.

And the purpose of these

medical necessity for variousdetermine

right ?

A Yes.25
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REPORTERI S CERTIFICATE
STATE OF MINNESOTA )

) ss '

COUNTY OF HENNEPIN )

I hereby certify that I remotely reported the
videoconference deposition via Zoom of LTENNIFER MYERS

30(b) (6) Representative for Defendant West Virginia
Department of Health and Human Resources, Bureau for
Medical- Services on the 8th day of April, 2022, in
Charleston, West Virginia, and that the witness was by me

first. duly sworn to tell the whole truth;
That the testimony was transcribed by me and is

a true record of the testimony of the witness;

That the cost of the original has been charged
to Lhe party who noticed the deposition, and t,hat al-l-
parties who ordered copies have been charged at the same

rate for such copies;
That I am not a relative or employee or

attorney or counsel of any of the parties, or a relative
or employee of such attorney or counsel,'

That f am not financially interested in the
action and have no contract with the parlies, atLorneys,
or persons with an interest in t.he action that affects or
has a substanLial- tendency to af fect my impart.iality;

That. the right to read and sign the deposition
by Lhe witness was not waived.

WITNESS MY HAND AND SEAL THIS 22nd day of
April, 2022.

Dawn Workman Bounds, CSR 6729
Notary PubIic, Hennepin County, MinnesoLa
My commission expires January 31, 2024
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Case 3:20-cv-00740 Document 252-14 Filed 0513L122 Page 40 of 134 PagelD #: 4870

Page ?8

DEPQSITION REVIEW

CERTIFICATION OF WITNESS

ASSIGNMENT REFERENCE NO: 5096186

CASE NAME: Fain, Christopher Et AL. v. Crouch, William Et A1.

DATU OF DEPOSITION: 4/8/2022
WITNESS' NAME: Jennifer MYers

In accordance wit.h the Rul.es of Civi"l"

Procedure, f have read the entire transcript. of
my testimony or it has been read to me.

I have made no changes to the testimony
as transcribed by the court reporLer

t"

2

3

4

r
J

6

7

9 Date J fer
Sworn to and subscribed before me, a

Notary Pub1ic in and for the State and County'
the referenced wj-tness did personally appear

and aqknowledge that:

They have read the transcripti
They signed the foregoing Sworn

Statementi and

Their execution of this Statement is of
their free act and deed.

I have affixed my name and official seal

,,. lA
this lJ'_ day of 2OaL

L* :r ), !..! - l
Notary PubIic

ll
Commission Expiration Date

10

11

T2

13

T4

L5

1"6

1."1

10

19

20

2L

22
.) ')

24

25

NOTARY PUBIIC, SIATE OF I1EST

Scilul T Sundodatd ,
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Case 3:20-cv-00740 Document 252-1,4 Filed O5l3Ll22 Page 82 oI I34 PagelD #: 4912

IN THE T]NITED STATES DISTRICT COURT
FOR TIIE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPIIER FAIN; ZACHARY
MARTELL; BRIAN MCNEMAR' SHAWN
ANDERSON a/k/a SHAUNTAE ANDERSON;
and LEANNE.IAMES, individually and on

behalf of all others similarly situated,

Plaintiffs, Civil Action No. 3:20-cv-00740
Hon. Robert C, Chambers, Judge

v

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Department of Health and Human Resources;

CYNTHIA BEANE, in her official capacity as

Commissioner for the West Virginia Bureau for
Medical Services; WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU FOR MEDICAL
SERVICES; JASON HA'UGI{T, in his official
Capacity as Director of the West Virginia Public

Employees Insurance Agency; and THE
HEALTH PLAN OF WEST VIRGINIA,INC.,

Defendants.

DEFENDANTS' THIRD SUPPLEMENTAL RESPONSE TO PLAINTIFF'S SECOND

SET OF INTERROGATORIES TO DEFENDANTS WILLIAM CROUCH, CYNTHIA
BEANE, AND WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN

RESOUITCBS; I}URTIAU FOR MEDICAL SERVICES

INTERROGATORIES

I 1. Taking necessaxy steps to comply with applicable privacy laws, for each year since

2016 through the present identify the number of Health Plan participants who have submitted one

or more claims with a diagnosis code for Gencler Dysphoria or Gender Incongruence. This

Exhibit
JM6
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Case 3:20-cv-00740 Document 252-1,4 Filed 0513t122 Page 83 of 1-34 PagelD #: 49L3

includes, but is not limited to, the following diagnosis: F64.0, Transsexualism (ICD'10-CM);

F64.2,Gender identity disorder of childhood (lCD-10-CM); F64.8, Other gender identity disorders

(ICD-1g-CM); F64.g, Gender identity disorder, unspecified(ICD-lO-CM); HA60, Gender

incongruence of adolescence or adulthood (ICD-ll); and HA61, Gender incongruence of

childhood (ICD'11).

SUPPLEMENTAL RESPONSE: Please see email from Aetna and two attachments,

including a spreadsheet and a copy of Plaintiff s Second Sct of Interrogatories to Defendants

Williams Crouch, Cynthia Beane, and West Virginia Dcpartment of Health and Human

Resources, Bureau for Medical Services, Exhibit 106, Batcs Numbered DHHRBMS01632l-

16331, and Exhibit IAT,Bates Numbered DHHRBMS016332'

WILLIAM CROUCH,
CYNTHIA BEANE' and
WEST VIRGINIA DEPARTMENT OF
HEALTH AND HUMAN RESOURCES'
BUREAU FOR MEDICAL SERVICES'
By counsel

lslKimberly M. Bandv
Lou Ann S. Cyrus, Esquire (WVSB #6558)

Roberta F. Green, Esquire (WVSB #6598)
Caleb B. David, Esquire (WVSB #12732)
Kimberly M. Bandy, Esquire (WVSB #10081)

SHuvaN McCusrpv SLtcen PLLC
P.O, Box 3953
Charleston, WV 25339
(304) 345-1400; (30a) 343-1826 (fax)

!s:ur(4rh rtsur,lglu
lurec'rr(rt)slt tt tnan I itw.ctlltt
trdtuLdtglsh ttrl ran I u tr', uonr

ls biu ql y t futbg-r&uluu' q o !]

2
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Case 3:20-cv-00740 Document 252-L4

Case 3:20-cv-00740 Document 209

Page 84 of 134 PagelD #:49L4
Page L of 3 PagelD #: 1363

Filed O5l3Ll22

FiledO2l24l22

IN THE TJNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHRISTOPHER FAIN; ZACHARY
MARTELL; BRIAN MCNEMA& SHAWN
ANDERSON a/k/s SHAUNTAE ANDERSON;
and LEANNE JAMES, individually and on

behalf of all others similarly situated,

Phintiffs, Clvll Actton No. 3:20-cv-00740
Hon. Robert C. Chambers, Judge

Vr

WILLIAM CROUCH, in his official capacity as

Cabinet Secretary of the West Virginia
Departmont Of Health and Human Resources;

CYNTHIA BEANE, in her official capacity as

Comrnissioner for the West Virginia Bureau for

Medical Servioes; WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES, BUREAU FOR MEDICAL
SERVICES; JASON HAUGHT, in his oflicial
Capacity as Direotor of the West Virginia Public
Employees Inswance AgencY; and THE
HEALTH PLAN OF WEST VIRGINIA' INC.

Defendants.

CERTIFICATE OF SERVICE

Now come Defenclants William Crouch, Cynthia Beane and Wost Virginia Department of

Health and Human Resources, by counsel, and do hereby certify that on the 24th day of February

2022, alrue and exact copy of DEFENDANTS' THIRD SUPPLEMENTAL RESPONSE TO

PLAINTIF'R'S SECOND SET OF INTERROGATORIES TO DEF'ENDANTS WILLIAM

CROUCH, CYNTHIA BEANE, AND WEST VIRGINIA DEPARTMENT OF HEALTH

AND HUMAN RESOURCES, BUREAU FOR MEDICAL SnRVICES was served on counsel

via electronic means.as follows:
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Case 3:20'cv-00740 Document 209 Filed OZl24l22

Page 85 of L34 PagelD #:49L5
Page 2 of 3 PagelD #: 1364

Walt Auvil (WVSB#190)
Counselfor Plaintitfs
The Employment Law Center, PLLC
1208 Market Street
Parkersburg, WV 261 01 -4323
(304) 485-30s8
(304) 48s-6344 (fax)

i$lriMdllsstulay!$tlli$ygg! Lg r. 0 o rll

Anna P. Prakash, Visiting AttorneY
Nicole J. Schladt, Visiting Attorney
Counselfor Plainliffs
Nichols Kaster, PLLP
IDS Conter, 80 South 8th Street
suite 4600
Minneapolis, MN 55402
(612) 2s6-3200
(6t2) 338-4878 (fax)
lrrlrrk nslrfttittku.cottt

rrrqhld![t]Ils.r,! ('!l

Sasha Buchert, Visiting AttomeY
Counselfor Plaintffi
Lambda Legal Defense and Education Fund,

Inc,
1776 KStreet, N.W., 8th Floor
Washington, DC 20006'2304
(202) 804-624s

QaD 429-9574 (fax)
sbrrgltgl](glst]tlxlelsea l. oru

Avatara Smith-Carrington, Visiting Attomey
Counselfor Plaintiffs
Lambda Legal Defense and Education Fund,

Inc.
3500 Oak Lawn Avenue, Suite 500

Dallas Texas 7 5219-6722
(214) 219-8s85
(214)219-44ss (fat<)

u$ru{@

Nora Huppert, Visiting Attorney
Counselfor Plalntffi
Lambda Legal Defense and Education Fund,

Inc.
4221 Wilshire Boulevard, Suite 280

Los Angeles, CA 90010
(2t3) 382-7600
(213) 3sl-6050
rr h tlp pcr,tfi) lonr trdalffi

Carl. S. Charlss, Visiting Attorney
Counsellor Plaintffi
Lambda Legal Defense and Education Fund,

Inc.
I West Court Square, Suite 105

Decatut, GA 300030
(404) 897-1880
(404) s06-9320 (fax)

cdgdg !r /. dLtxrl,xlt{s ga I .o r u

Tara L. Borelli, Visiting Attomey
Counselfor Plaintffi
Lambda Legal Defense and Eduoation Fund,

Inc.
I West Court Square, Suite 105

Decatur, GA 30030

lborel I irg?lnmhdslssl.gte

Perry W. Oxley (WVSB#7211)
David E. Rich (WVSB#9l41)
Eric D. Salyers (WVSB#I3042)
Christopher K. Weed (WVSB#13868)
Oxley Rich Samrnons, PLLC
Counsel for Jason Haught
517 gth Street, P,O. Box 1704

Huntington, WV 2571 8-1704
(304) 522-l 138
(304) s22-e528 (fax)
nox lev friic)x lcv !4rvrv v.co rtl

rl:iM
etillf s f sr0.$ t $:l Rw tw.oo tn
cttrrggKDox I cv I tlwwv.crt ttt
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/SKimbpqty M. Batdy
Loii Ann S. Cyrus, E!q. (WVSB #6558)
Roberta F. Green, Esq. (WVSB #6598)
Caleb B. David, Esq. (WVSB #t2732)
Kimberly M, Bandy, Esq' (WVSB #10081)

Counseilor Wttlbm Crouch, Llnlhta Beane, and
llesl Vhglnla Department of Heallh ond Human
Resourees, B urcau lor Medlcal Services

SsuueN McCusrBv Sl,lcBn PLLC
P.O. Box 3953
Charleston, WV 25339
(304) 345-1a00; (30a) 343'l 826 (fax)

Ic).rus4trls htungt rl nw*qnr
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