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To the Student

ou will soon find business law is one of
your most valuable subjects. You will study

true situations that show how business
and personal law impacts not only business, but
the lives of young people and adults as well. The
learning package will help you achieve an under-
standing of legal principles you will use through-
out your life. Use the following plan to help you

effectively study Law for Business and Personal Use.

How to Study the Textbook
® Fach chapter opens with a Hot Debate. Read

the Hot Debate scenario and then discuss with

your class the questions that go along with it.

® Each chapter is divided into two or three les-
sons. Each lesson has a list of Goals at the
beginning. Read the Goals and then scan the
lesson to see where each goal is addressed.

® Read each lesson slowly and carefully. Make
notes of important points. In the Student
Activities and Study Guide, there is an outline
of every lesson to help you take notes.

® Each main topic heading is followed by a Whats

Your Verdict? scenario. Try to answer the ques-
tion. Then read the following paragraphs to
learn the law that applies to Whar's Your Verdict?
before you go on to the next topic.

® As you read, apply what you learn to your
own experiences or those of your family and
friends. Think about situations within your
own experience to which the law applies.

® At the end of each main topic section, ask

yourself the Checkpoint question to review the

material.

® After you have carefully studied the lesson,
complete the exercises in 7hink Abour Legal
Concepts and Think Critically Abour Evidence.

® After you complete all the lessons in a chap-
ter, read the Concepts in Brief to refresh your

memory. Then complete Your Legal Vocabulary,

Review Legal Concepts, Write About Legal
Concepts, Make Academic Connections, and
Analyze Real Cases.

X To the Student

® The exercises in Think Critically About
Evidence help you apply what you learned in
the chapter. Analyze Real Cases allows you to
work with the facts from real lawsuits related
to the topics in each chapter.

Special Features

® A Question of Ethics presents ethical issues
that arise within the legal framework.

® Cyberlaw discusses emerging legal aspects of
the Internet and e-commerce.

® Economic Impact discusses a situation in
which the law is affected by a certain eco-
nomic circumstance.

® Global Issues illustrates legal procedures and
issues in other nations.

® Hot Debate promotes thoughtful discussion
of important legal issues.

® In This Case demonstrates legal principles and
concepts through hypothetical situations.

® Law Brief provides unusual or interesting facts
or ideas related to the law.

® Legal Research helps you investigate issues
relating to federal, state, and local laws using
Internet and library resources.

® Net Bookmark encourages you to use the
Internet for research. Find the URLSs you need
to complete the research on the Xtra! web site
at school.cengage.com/blaw/lawxtra.

® Planning a Career in Law introduces you to
seven law-related careers within various career
clusters.

® Online Research gives you a scenario and
then instructs you to use the Findlaw web site
to answer questions about it.

® What'’s Your Verdict? motivates you to learn
new legal concepts.

Mock Trial Competitions

® Mock Trial Prep features in each unit cover
court and trial procedures to prepare you for
participation in mock trial competition.



Real-World Cases

® Case for Legal Thinking presents important
real-world cases for analysis and discussion.

® Sports & Entertainment Law presents cases
involving sports and entertainment figures.

Projects

® Entrepreneurs and the Law allows you to
apply the law to a start-up business situation.

® Community Action provides ideas for get-
ting involved and making a difference in your
local, national, and global communities.

® Winning Edge helps you prepare for business
law-related FBLA and BPA competitive events.

How to Analyze Legal Situations

Following each lesson and each chapter you will
find a number of legal situations in 7hink Critically
About Evidence. You also will find actual cases that
have been decided by courts in Analyze Real Cases,
Case for Legal Thinking, and Sports & Entertainment
Law. You may use the same method to analyze all
of these exercises. To answer the question raised,
first read it carefully. Be sure you understand the
question and the facts involved. Then determine
the rule of law involved and reach a decision. You
will find it helpful to answer these questions.

® What are the facts?

What is the disputed point?

What rule of law is involved?

How does this rule apply to the facts?

What is the answer or decision?

How to Analyze Ethical Situations
An ethical dilemma is posed in A Question

of Ethics. You can use the ethical frameworks
described in Lesson 1-3 to analyze these dilemmas.

10 analyze the dilemmas using ethical reasoning
based on consequences,

® Describe alternative actions that would
improve the situation.

® Forecast consequences that would flow from
each alternative described.

® Evaluate the consequences for each alternative
by selecting a standard for judging right or
wrong consequences.

10 analyze the dilemmas using fundamental ethical
rules,

® “Universalize” the action in question.

® Determine whether the action is irrational,
illogical, or self-defeating.

How to Read Case Citations

Law cases are referenced in a way that makes
them easy to find. There are three parts to a cita-
tion. For example, 28 A2d 309 identifies (1) a
series of law books, (2) one volume in that series,
and (3) the page where the case begins. In the
example, A2d identifies the series of books that
report the decisions of certain courts. The A
stands for Atlantic Reporter, a series that reports
the cases of appellate courts in the North Atlantic
Region. The 2d indicates that the case appears in
the second series of the Atlantic Reporter. The 28
in this example citation refers to Volume 28 in
the series. The case begins on page 309.

Legal Advice

Consult a lawyer if you have any doubts about
your rights or duties when your property, life,
or liberty is endangered or if significant changes
occur in your circumstances.

® Familiarize yourself with local, state, and fed-
eral laws to help avoid violations. Ignorance of
the law normally is no excuse.

® Remember that as a minor you generally
are liable for crimes and torts and bound by
contracts.

® Ifyou are involved in a legal dispute, try to
learn the other person’s version and honestly
seek a friendly solution out of court. In every
court action at least one person loses and often
both find the costs burdensome.

® [f someone injures you or your property, do
not rush to sign a statement releasing the per-
son from liability in exchange for some pay-
ment of money. The damages may be greater
than they appear at first. Consult your attor-
ney immediately.

® Although oral agreements can be legally bind-
ing, you should write out all contracts that
involve significant time, money, or detail and
have both parties sign and receive copies.

To the Student Xi
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Chapters

1 Laws and Their Ethical
Foundation

2 Constitutional Rights
3 The Court System
4 Criminal Law and Procedure

5 Civil Law and Procedure
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Planning a Career in Law

Trial Lawyer

re you good at arguing and debate?
ADO you like to defend others? Are you

passionate about justice being served for
the good of society? If so, you might consider a
career as a trial lawyer.

Trial lawyers are needed in both criminal and
civil law courts. Trial lawyers must be able to
think quickly and speak with ease and authority.
Knowledge of courtroom rules and strategy
is particularly important in trial work. Trial
lawyers spend most of their time outside the
courtroom, conducting research, interviewing
clients and witnesses, and handling other details
in preparation for a trial. Criminal trial attorneys
work as defense attorneys or for the local, state,
or federal government as a prosecutor.

EMPLOYMENT OUTLOOK

® Employment opportunities for trial lawyers
are expected to grow steadily through 2014,
primarily as a result of growth in the population
and in the general level of business activities.

® Competition for job openings should con-
tinue to be keen because of the large number
of students graduating from law school each
year. Graduates with superior academic records
from highly regarded law schools will have the
best job opportunities.

® The willingness to relocate may be an
advantage in getting a job, but to be licensed
in another state, a lawyer may have to take an
additional state bar examination.

NEEDED SKILLS AND EDUCATION

® Prospective lawyers should develop proficiency
in writing and speaking, reading, researching,
analyzing, and thinking logically. A multidisci-
plinary background is recommended.

® Students interested in a particular aspect of
law may find related courses helpful.

® Courses in English, foreign languages, public
speaking, government, philosophy, history,
economics, mathematics, and computer
science, among others, are useful.

® The required college and law school education
usually takes seven years of full-time study

after high school—four years of undergraduate
study, followed by three years of law school.
Law school applicants must have a bachelor’s
degree to qualify for admission.

How you’ll spend your day

As a new trial lawyer you'll put in long hours assist-
ing senior lawyers. The work involves fact gather-
ing and legal research. The amount of information
you'll need to organize and sort before trial can be
daunting, but the work is excellent training. After
awhile you'll sit in on trials, participate in confer-
ences with judges, and prepare arguments.

Eventually you will represent your own clients
in court. In a criminal case you may represent
the prosecution or the accused. In a civil case
you'll take the side of your client in a private dis-
pute. Your job will be to persuade a jury of the
facts in the case. You'll present the facts in a way
that best supports your client’s position, using
evidence to prove your case.

When not in court you'll review files, contact
witnesses, take depositions, and talk to your client.
Preparing for a trial can take weeks or months.
Many cases settle before they ever reach trial. In
these instances you'll work for the best settlement
for your client.
On court days
you'll meet
with judges,
select jurors,
and argue
your case.

What about
you?

Does the job
of trial attor-
ney interest
you? Why

or why not?
Which aspects
of the job
would you
most enjoy?
Which aspects
would you
least enjoy?

, Public Safety,

Corrections
& Security

© RUBBERBALL




Chapter 1
L.aws and Their
Kthical Foundation

1-1 Laws and Legal
Systems

1-2 Types of Laws

1-3 Ethical Bases for Laws

With her stereo system blasting, Clarisse began her drive
home from school in her small pickup. She was soon
pulled over by a police officer. The officer cited her for
violation of the city’s noise ordinance. As he did so,

his voice was partially drowned out by the sound of
jack hammers from a nearby construction site. Clarisse
asked the officer why he had not cited the construction
company as well. He replied that, even though the
company was in violation, the noise ordinance had been
put on the books to stop people from playing loud music in public, not to stop honest work.

© GETTY IMAGES/PHOTODISC

WHERE DO YOU STAND?

1.1s the ordinance fair?
2. Has the ordinance been fairly applied?
3. Can you suggest some changes in the ordinance that might make it a better law?

4 Chapter 1 > Laws and Their Ethical Foundation



1-1 Laws and Legal Systems

GOALS
M Explain the stages in the growth of law

B Describe the differences between common law
and positive law

B |dentify the origin of the U.S. legal system

What Is Law?

WHAT'S Two archeologists, Professor
YOUR DiPalermo and Professor
VERDICT? Shuster, were deciphering some
stone law tablets from the Middle East dating
back before 2000 B.c.t. Looking up from his
work, Professor DiPalermo commented that,
while the amount of knowledge held by
humanity had increased dramatically, its basic
nature had not changed. Professor Shuster
agreed, saying, “Just compare the laws they
had way back then with the ones we have
now. We're still making the same mistakes and
still need the same protections from the
conduct of others.”

Do you think their observations are
correct?

The laws, or enforceable rules of conduct in a
society, reflect the culture and circumstances

that create them. Laws may be grouped into an
organized form referred to as a code. When you
compare one civilization’s code with the codes of
other civilizations, you see many similarities. For
example, the law code set down about four thou-
sand years ago by Hammurabi, King of Babylon,
had sections on criminal law, property law, busi-
ness law, family law, personal injury law, labor
law, and others. Such coverage is similar to that
found in the U.S. law codes today.

The professors in What's Your Verdict? were
correct. The need for law has not changed much
over recorded history. People still make the same
mistakes and still need the same protections from
the conduct of others.

KEY TERMS

laws positive law
code jurisdiction
common law equity

Stages In the Growth of Law

Most societies go through four distinct stages in
forming their legal systems:

1. Individuals are free to take revenge for
wrongs done to them

2. A leader acquires enough power to be able to
force revenge-minded individuals to accept
an award of goods or money instead

3. The leader gives this power to a system of courts

4. The leader or central authority acts to prevent
and punish wrongs that provoke individuals to
seek revenge

© NORTH WIND PICTURE ARCHIVES

The law code set down by King Hammurabi of
Babylon contained sections or categories similar to
those found in modern U.S. law codes. How do you
think the specific content of Hammurabi's codes
compares to that of U.S. law codes today?

1-1 Laws and Legal Systems 5



In the first stage, injuries inflicted on one
human being by another are matters for personal
revenge. Those who are wronged feel that justice
can be done only through personally punishing
the wrongdoers. Gang wars in the inner cities
often result from this type of attitude. Whether
they occur in a big city or in a developing
society, such events usually disrupt the normal
productive routine of the people and result in
harm to innocent bystanders.

The situation often leads to one individual
taking power and exerting control to bring peace
to the society. To achieve this peace, the power-
ful leader or authority, often called the sovereign,
hears and resolves disputes between the people.
The sovereign then forces the injured parties to
accept awards of money or goods as a substitute
for their taking revenge. This is the second stage
in the growth of law.

In many civilizations, the sovereign ultimately
becomes faced with more cases than one person
can handle. As a consequence, the sovereign sets up
a system of courts and gives them powers to decide
certain types of disputes. Elders or priests generally
preside over these courts. However, the sovereign
still presides over the most important matters.

In the fourth and final stage, the sovereign
takes a step beyond being merely a passive
authority working only to resolve disputes after
they occur. Instead the sovereign tries to prevent
breaches of the peace before they can occur. The
sovereign does this through enforcing a set of
laws and matching punishments.

Common Law versus Positive Law

Laws reflect the wisdom—or lack thereof—of
their creators. In any society laws should be both
predictable and flexible. A system of laws that is
not predictable will not produce a stable society.
Chaos, unrest, and the replacement of the system
by one that can exercise control and restore peace
will follow.

A legal system that is too controlling and too
rigid to change with the wants and needs of the
people also will be overthrown. The best system
of laws always evolves slowly towards a form that
is most appropriate to the current standards of
the people.

Law based on the current standards or customs
of the people is called common law. Common law
usually is formed from the rules used by judges to
settle people’s disputes. However, as noted earlier,
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some laws are set down by a sovereign or other
central authority to prevent disputes and wrongs
from occurring in the first place. Law dictated
from above in this fashion is called positive law.

How does common law
differ from positive law?

What Is the Origin of
the U.S. L.egal System?

WHAT'S LaBonne, from Louisiana, was
YOUR visiting his cousin in St. Louis,
VERDICT? Missouri. While they were
talking about the differences in traffic laws in
the two states, LaBonne told his cousin that
Louisiana’s legal system was different from
that used in Missouri and all the other states.

Is LaBonne correct?

The world’s two great systems of law are the
English common law and the Roman civil law.
Countries with systems patterned after the
Roman civil law have adopted written, well
organized, comprehensive sets of statutes in code
form. The laws in these codes are typically only
changed by the central government, not by the

Napoleonic Code

The territory that is now Louisiana was
claimed for France by the explorer Lasalle in
1682. French settlers brought many French
influences to the state of Louisiana—customs,
food, language, and law. Louisiana’s legal
system was developed using the French

Code Napoléon (or Napoleonic Code) as a
foundation. However, regardless of the legal
system it uses, over the years Louisiana has
modified its laws to correspond with those of
the other 49 states. The Napoleonic Code was
derived from Germanic customs and Roman
law. The Napoleonic Code also was the model
for the civil law codes of Italy, the Netherlands,
Spain, and the Canadian Province of Quebec.
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judges who administer them. Only one state in
the United States—Louisiana—has a civil law sys-
tem. The legal system used in the other 49 states
is based on the English common law. Therefore,
in Whats Your Verdict?, LaBonne was correct.
Colonists from England brought the common
law system to this continent. To understand
how this system works, you must look back to
England to see how it was developed.

English Common Law

Before the English common law system devel-
oped, feudal barons acted as judges within their
territories. Disputes were settled on the basis of
local customs and enforced by the barons’ power.
Because of this, the laws of England differed from
region to region. Such differences were difficult
for people to follow. They also made it hard for a
central government to maintain control.

KING’S BENCH Around 1150 King Henry II
decided to improve the situation. He appointed a
number of judges from a group of trusted nobles.
King Henry gave these judges the power to order
that wrongdoers pay with money or goods the
parties they injured.

In good-weather months the judges would “ride
circuit” into the countryside, holding court in the
villages. During bad-weather months, the judges
stayed in London and sat together as a court to
hear cases on appeal that might have been decided
unwisely on circuit. This court so formed by the
circuit-riding judges came to be called King’s
Bench—or Queen’s Bench if the regent was female.

The baron’s courts, which heard local cases before
the King’s courts were created, kept the power to
decide some of the minor cases. However, the King’s
courts always had jurisdiction—the power to decide
a case—over the most important cases.

JURY King Henry recognized that it was impor-
tant to decide the court cases in harmony with
the customs of the people. To do otherwise would
cause unrest, if not revolution. The judges were
instructed to choose citizens from each region to
help interpret that region’s customs for the court.
This panel of citizens evolved into what we know
today as the jury. The jury is an institution unique
to the English common law system.

AN EXAMPLE The early system of English
common law worked something like this. Imagine
that a farmer named William is on his way to
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Because he could not resolve all the disputes in the
nation by himself, King Henry appointed a group of
judges to decide them for him. What personal qualities
do you think he looked for in these judges?

market one morning in his ox cart. He is traveling
through an unfamiliar region. As he approaches an
intersection, he sees another person in a similar ox
cart coming into the intersection from his right.
In William’s home region the right of way at an
intersection goes to the person on the left. So he
continues on, expecting the other person to rein in.
The other party, a local resident named Gwen, does
not yield and a collision results. Both William and
Gwen are injured. Their oxen are gored. Their carts
and other property are destroyed. As a consequence,
the next time the circuit-riding judge comes into
Gwen'’s region, both people appear in court and
request damages (a monetary award) for their losses.
The judge needs to know who is at fault in the
case in order to decide who must pay. To find out,
the judge chooses a jury of 12 residents. These peo-
ple must decide which person, according to their
customs, acted improperly. The jury determines
that, because the right of way customarily goes to
the person on the right in their region, William is
at fault and must pay Gwen damages. The judge
accepts the decision and orders William to pay.
The decision, however, upsets William. He
knows that throughout most of his travels the
right of way is given to the person on the left.
Therefore, he decides to take his case to the higher,
or appellate, court—King’s Bench in London—on
appeal. That court will not be in session for several
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months yet, so William uses the time to collect
information on the law used in other courts in
England that have ruled on the issue of right of
way. Finally, the time comes to appear before
King’s Bench. The judges listen to William’s appeal
and Gwen’s defense of the lower court’s decision.

The appellate court judges review the informa-
tion presented to them by both parties, including
the laws used by other courts to settle like issues.
They decide that it would be wisest to reverse the
holding in the lower court (that the right of way
should go to the person on the right). Instead,
says King’s Bench, the right of way will be given
to the person on the left. They send the case back
down to the lower court with instructions to
enter a judgment for damages in William’s favor.

From that point on, anyone in the kingdom
will need to give the right of way to the person
on the left. If any lower court, including the one
in Gwen’s region, decides a case using a different
rule, the result can be appealed to King’s Bench,
where it will be reversed.

ADVANTAGES OF ENGLISH COMMON LAW The
judicial process described in the example was
repeated over and over in England throughout the
centuries. As a result, a uniform web of custom-
based common law developed across the whole
of England. The process used to achieve this end
is called the English common law system. The
English common law system achieves uniformity
while maintaining an ability to adapt to changes
in society. It has been a model for legal systems
worldwide, including that in the United States.

\GHih | CyberLAW

h, the joys of e-mail—instant communi-

cation of thoughts. You feel it. You say it.
You send it. But, if your message is perceived
as a threat, you could be prosecuted and
convicted for it. In the first conviction of an
online hate crime, a 21-year-old Los Angeles
man was found guilty in federal court. He
sent death threats by e-mail to more than
50 Asian students. The case set a precedent, as
it put Internet communications on equal legal
ground with telephone calls and postal mail. It
also addressed civil rights violations committed
online—hate crimes in this case. The defense
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Equity:An Alternative to
Common Law

The common law courts carefully follow prec-
edent. This means the courts use prior cases as
a guide for deciding similar new cases as would
be done with the decision in William v. Gwen
above. Following precedent helps to provide
stability in the law. However, if overdone it can
have the disadvantage, as came to be the situa-
tion in old England, of requiring a rigid adher-
ence to proper form. For example, a misplaced
period or misspelled word could nullify, or void,
the effect of a document.

Another disadvantage of the early common law
system was that its courts could only grant the
remedy of damages. This meant that common
law courts had to wait until the harm actually
occurred before they could take action.

For example, if a farmer decided to dam up
the stream that watered the neighbor’s crops and
animals, the courts of law had to wait until the
harm had occurred and then award the neighbor
damages for what the farmer did. The courts of
law could not order the farmer to stop building
the dam. This inability to stop a wrong before it
inflicted actual harm often resulted in a waste of
resources from the perspective of the country as
a whole.

However, if the neighbor were a noble, he
might be able to get around the courts and directly
petition the king for help. The king would refer the
matter to his chancellor, who was usually a high
clergyman respected for his equity, or fairness.

team argued this was a “stupid prank” and that
so-called flames or abusive messages are com-
monplace with Internet culture and discussion
groups. The jury thought otherwise and took
the threats seriously. At first the Net was con-
sidered to be a fantasy land where users could
be anonymous. This case shows that the legal
system will not treat the Net differently from
other forms of communication.

THINK ABOUT IT

Do you think people should be held accountable
for threats they make online? Why or why not?



The chancellor would conduct a hearing
under rules different from those of a common
law court. There would be no jury, for example,
and the remedies the chancellor could impose in
the king’s name were different from those avail-
able to the law courts.

The chancellor might issue an order to compel
that something be done. Or, he might issue an
injunction, which stops something from being
done. For example, the chancellor could issue
an injunction to stop the dam from being built.
However, if the neighbor were not a noble, he
would not have been able to petition the king.
The harm would be allowed to occur.

Eventually the king sensed a need for access
to equitable remedies for all citizens. He cre-
ated a system of equity courts and placed them
under the chancellor’s control. These courts were
given the power to issue injunctions or to compel

THINK ABOUT LEGAL CONCEPTS

1. Substitution of damages for revenge is the first
stage in the evolution of law. True or False?

2. The two systems of law in use today are the
English common law and the (a) American
Constitution (b) French legal code (c) Roman
common law (d) none of the above.

3. Aremedy of the English Courts of Equity was
the (a) injunction (b) court order (c) disputation
(d) none of the above.

THINK CRITICALLY ABOUT EVIDENCE

LAWBRIEF

hree states in the United States admin-

ister law and equity separately. In
Delaware and Mississippi equity is adminis-
tered in chancery courts. In Tennessee equity
is administered in law-equity courts.

specific actions. In the United States today, law
courts and equity courts generally are merged.
Consequently, most American courts can award
damages or issue orders or both.

On which early legal system
is the USS. legal system based?

N/
Jtral
Study Tools

school.cengage.com/blaw/lawxtra

4. Louisiana is the only one of the 50 states whose
legal system was not originally based on the

English common law system. True or False?

5. Most American law courts can use either dam-
ages or an injunction or both as remedies in civil
cases. True or False?

Study the situation, answer the questions, and then prepare arguments to support your answers.

6. You are on your daily jog when a car negligently
pulls out in front of you. Unable to stop, you
run into it and injure yourself. Should you be able
to recover damages for the harm done to you?

7. The driver of the car in exercise 6 becomes
abusive towards you after your recovery.
The driver follows you on your jogs and yells
threats at you. He has recently taken to driving
very close to you as you jog. What can you do
legally to make him stay away from you?

8. Cracked Mirror, a local rock group, contracts to
play for your high school prom. A week before

the dance, the group cancels its appearance.

A teacher finds out that the band booked a
concert that will pay them $800 more. The class
president’s mother is an attorney and offers
her services to the school. If you sue the band
for damages, what would be an appropriate
amount and why?

9. For the situation in exercise 8, fashion an equi-
table remedy that might encourage Cracked
Mirror to decide to keep its commitment to
play at your prom.
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1-2 Types of Laws
GOALS

B |dentify the four sources of law

B Discuss how conflicts between laws are
resolved

B Compare and contrast criminal and civil law,
and substantive and procedural law

What Are the Sources
of Law?

The federal Constitution

guarantees the citizens of the
VERDICT? United States many rights.

These include freedom of speech, of press, of
assembly, to petition, to bear arms, against
unreasonable searches and seizures, and more.

What part of the U.S. Constitution
contains most of these guarantees?

Laws in this country are created at all three levels of
government—ifederal, state, and local. The forms
that these laws can take include constitutions,
statutes, case law, and administrative law.

Constitutions

A constitution is a document that sets forth the
framework of a government and its relationship
to the people it governs. When constitutions are
adopted or amended, or when courts interpret
constitutions, constitutional law is made. You are
governed by both the Constitution of the United
States and the constitution of your state. The
Supreme Court of the United States is the final
interpreter of the federal Constitution.

Constitutions are the highest sources of law,
and the federal Constitution is “the supreme law
of the land” (U.S. Constitution, Article VI). This
means that any federal, state, or local law is not
valid if it conflicts with the federal Constitution.
Similarly, within each state the state constitution
is supreme over all other state laws.

Federal and state constitutions are concerned
primarily with defining and allocating certain
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KEY TERMS

constitution administrative agencies
statutes civil law

ordinances criminal law

case law procedural law

stare decisis substantive law

powers in our society. Constitutions allocate
powers (1) between the people and their govern-
ments, (2) between state governments and the
federal government, and (3) among the branches
of the government.

ALLOCATION OF POWER BETWEEN PEOPLE AND
THEIR GOVERNMENTS The federal Constitution
is the main instrument for allocating powers
between people and their governments. It does
this primarily with its first ten amendments,
called the Bill of Rights. The Bill of Rights pro-
tects people from actions of their governments.
This is the section of the federal Constitution
referred to in Whats Your Verdics? The Bill of
Rights will be discussed in detail in Chapter 2.

AT Research

The Fraudulent Online Identity Sanctions Act
(H.R.3754) was signed into law in December
2004. It increased prison sentences by up to
seven years for someone who provided “mate-
rial and misleading false contact information to
a domain name registrar, domain name regis-
try, or other domain name registration author-
ity It was intended to prevent online scams
and also make it much easier for the recording
studios and movie producers to track down
copyright violators and obtain the $150,000 per
violation damages. However, opponents of the
law saw it as a danger to the exercise of several
Constitutional rights. They also claimed it would
be ineffective in achieving its intended results.
Research and assess the accuracy of these criti-
cisms. Does the Act achieve its intended goals?
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Railroads often are used to transport goods over
long distances. What type of commerce, interstate
or intrastate, does this represent, and which level
of government most likely regulates it?

ALLOCATION OF POWER BETWEEN FEDERAL AND
STATE GOVERNMENTS The federal Constitution
also allocates powers between the federal and state
governments. For example, many governmental
powers over business are divided between state
governments and the federal government on the
basis of commerce. In general, the Constitution
gives the federal government the power to regulate
both foreign and interstate commerce. Interstate
commerce occurs between two or more states.
The power to regulate intrastate commerce, which
occurs within one state, is left with that state.

ALLOCATION OF POWER AMONG THE BRANCHES
OF GOVERNMENT State and federal constitutions
also allocate governmental powers among the three
branches of government: executive, legislative, and
judicial. Traditionally these powers are distributed
so as to create a system of checks and balances
between the branches of each government. This
ensures that no branch of government becomes
too powerful. For example, the U.S. Constitution
gives the federal courts the authority to determine
which laws passed by Congress are constitutional.
However, in turn it gives Congress the power to
ordain and establish the courts in the first place.

Statutes

The federal Constitution created the Congress of
the United States. State constitutions created the
state legislatures. These state and federal legisla-
tures are composed of elected representatives of

the people. Acting for their citizens, these legisla-
tures enact laws called statutes.

In addition, all states delegate some legislative
authority to local governments. Thus, towns,
cities, and counties can legislate on matters over
which the state has given them authority. These
pieces of legislation created by a town or city
council or by a county board or commission are
typically referred to as ordinances. They are only
effective within the boundary of the local govern-
ments that enacted them.

Case Law

The judicial branch of governments creates case law.
Case law usually is made after a trial has ended and
one of the parties has appealed the result to a higher
court. This appeal will be based on legal issues aris-
ing from rulings made by the lower court in decid-
ing the case.

When the appellate court publishes its opinion
on a case, that opinion may state new or more
appropriate rules to be used in deciding the case
and others like it. These rules are referred to as
case law at either the federal or state level.

The effectiveness of case law arises out of the
doctrine of stare decisis. This is Latin for “let the
decision stand.” This doctrine requires that lower
courts must follow established case law in decid-
ing similar cases. Generally, case law doctrines
are carefully established and seldom revoked.
However, the doctrine of stare decisis generally
does not bind supreme courts.

Carol borrowed her stepfather’s
car without his express permis-
sion. The police stopped her and
discovered the car was not registered in her
name. They then phoned her stepfather. When
he said he did not know where his car was, Carol
was arrested. At her trial, Carol and her stepfather
testified that she had his permission to use the
car without asking each time. The trial judge
nevertheless found Carol guilty of auto theft,
which, the judge stated, occurs when one person
takes the car of another without expressly asking
permission. Carol appealed to the state supreme
court. That appellate court issued an opinion
stating implied permission is enough, and, there-
fore, Carol was innocent. This rule then became
state case law to be applied in similar cases.

IN THIS
CASE

1-2 Types of Laws 11



Admanastrative Law

Federal, state, and local legislatures all create
administrative agencies. Administrative agencies
are governmental bodies formed to carry out
particular laws. The federal Social Security
Administration, your state’s division of motor
vehicles, and your county’s zoning commission
are examples of administrative agencies.

Although created by legislatures, administrative
agencies usually are controlled by the executive
branch of government. Thus, the president, gover-
nor, or mayor will supervise the agency’s activities.
Legislatures sometimes give administrative agen-
cies legislative powers and limited judicial powers.
Legislative power means the agency is authorized
to create administrative laws, also called rules and
regulations. For example, the federal Social Security
Administration might establish rules for deter-
mining when a student is depending on support
from a widow or widower and thereby qualified to
receive Social Security payments.

If an agency has judicial power, it can hold
hearings, make determinations of fact, and apply
the law to particular cases. In the above example,
the Social Security Administration might hold a
hearing to judge whether a particular student is
in fact a dependent. Once this determination is
made, the Social Security Administration would
use its executive powers to carry out the rules on
payments to dependents of widows or widowers.

What are the four sources
of law?

What Happens When
Laws Conflict?

WHAT'S When adopted, the U.S.
YOUR 5 Constitution provided that
VERDICT? there could be no income tax.
So when Congress levied a 2 percent income
tax in 1894, the U.S. Supreme Court declared

it unconstitutional. Many people wanted the
federal government to raise money by taxing
incomes because the burden imposed would be
based on one’s current ability to pay.

What did the people do to override the
Supreme Court decision?
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Sometimes laws created by different levels of gov-
ernment conflict. For example, a city ordinance
setting a speed limit of 35 mph on a state highway
near an elementary school may conflict with a
state statute setting 45 as a minimum speed limit
on state roads. Different types of laws created by
the same level of government also may conflict.

A federal administrative regulation requiring the
phase-out of coal-fired electric-generating plants
may conflict with a federal court decision holding
that such regulations are unconstitutional.

In these situations, legal rules are used that deter-
mine which statement of the law is superior to the
other and should therefore be enforced. Generally,
these supremacy rules hold that federal law prevails
over state law and state law prevails over local (city
and county) law. Within the state and federal sys-
tems, constitutional law prevails over statutory law
and statutory law over administrative law. Finally,
within the state and federal court systems, a higher
court’s decision prevails over a lower court’s.

CONSTITUTIONS AND VALIDITY Constitutions
are the highest sources of law, and the federal
Constitution is “the supreme law of the land”
(U.S. Constitution, Article VI). This means
that any federal, state, or local statute, case law
or administrative decision is not valid if it con-
flicts with the federal Constitution. Within each
state’s legal jurisdiction, the state constitution is
supreme to all other state laws.

When any type of law is declared invalid by a
state or federal court because it conflicts with a
constitution, it is said to be unconstitutional, Such
a determination may be appealed to the highest
court within the state and federal systems. Within
the federal system, the U.S. Supreme Court has the
final say. The highest state court wins out on state
issues. Of course, even when interpreting constitu-
tions, courts are not the ultimate authority. The
people have the power to amend constitutions if
they disagree with the courts’ interpretations.

In answer to What’s Your Verdict? the people’s
response to the Supreme Court decision was the
Sixteenth Amendment to the U.S. Constitution.
Adopted in 1913, it gave Congress the power to
lay and collect an income tax. This in effect nul-

lified the U.S. Supreme Court decision.

STATUTES AND VALIDITY As discussed, statutes or
ordinances must be constitutional to be valid. In
addition, when needed in a particular case, courts
also examine the statutes and ordinances involved to



see whether or not the law’s enactment exceeded the
scope of the powers of the body that authored it.

ADMINISTRATIVE REGULATIONS AND

VALIDITY Administrative regulations also can be
reviewed by courts to determine whether they
are constitutional. The courts also may invalidate
a rule or regulation if it is outside the scope of
powers delegated to the agency by the legislature
that created it.

CASE LAW AND VALIDITY A case law decision by a
court holding a statute invalid is not always the end
of the issue. A legislative body has the power to nul-
lify a court’s interpretation of a statute or ordinance
by rewriting the statute. Administrative agencies
also can revise their regulations when challenged.

CHECKPOINT Which source of law in the
United States is the highest authority?

What Are the Main
Types of Laws?

WHAT'S Bolyston was steering her
YOUR 18 wheeler down a steep hill
VERDICT? in the outside lane of west-
bound |1-44. Gradually her speed built up to
over 85 mph. On the right-angled curve at the
bottom of the hill, the truck’s speed carried it
into the inside lane where it side-swiped JJ's car
and forced it into a guard rail. JJ lost control and
his car veered across both eastbound lanes and
into a concrete barrier. Thanks to a seat belt, an
air bag, and quick avoidance by other traffic, JJ's
injuries were minor, but his car was demolished.

Did Bolyston violate civil law or criminal
law or both?

Laws may be classified in various ways. Common
classifications include civil law, criminal law,
procedural law, substantive law, and business law.

Civil and Criminal Laws

When the private legal rights of an individual
are violated, the matter is governed by civil law.
The use of the term civil law within the common
law system refers to the group of laws that allows
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individuals to seek legal remedies for wrongs
done to them. (Civil law in this sense does not
refer to the comprehensive system of law
mentioned in Lesson 1-1.)

For example when a tenant fails to pay the
rent as promised, the landlord has the right to
sue the tenant. (The police do not take action
in civil matters.) If a defendant loses a civil case,
that defendant is liable. This means that she or
he must pay compensation to the plaintiff for his
or her loss. This is typically done by the payment
of money in civil matters. In addition to enforcing
legal promises, civil law also applies whenever one
person is injured by another. Such private wrongs
(civil offenses) against people or organizations are
referred to as torts.

A crime is an offense against society rather than
individuals. It disrupts the stable environment that
we all depend upon to make civilization work. So,
when the citizens’ right to live in peace is violated
by such activity, the offense is governed by criminal
law. Acting in the name of all the people, the gov-
ernment investigates an alleged wrongdoing. If a
crime has been committed and the person respon-
sible can be found, the government will prosecute.
Conviction of a crime can result in a fine, impris-
onment, and in some states, execution.

Usually when a crime occurs, private injuries
may be inflicted as well. A result may be both a
crime and a civil offense. Thus, the civil law may
also apply, and the victim of the crime may sue
the wrongdoer.

In Whats Your Verdict? Bolyston committed
both a crime and a civil offense. Exceeding the

Is shoplifting a crime or a tort? Explain your answer.
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speed limit was a crime for which Bolyston
could be arrested, convicted in a criminal trial,
and fined. In addition, Bolyston committed

a civil offense when she carelessly allowed her
truck to smash into the side of JJ’s car. JJ could
probably win a civil lawsuit against Bolyston for
compensation for his injuries and the value of
his car.

Procedural and Substantive Laws

Procedural law sets forth how rights and
responsibilities can be legally exercised and
enforced through the legal system. Procedural
laws, for example, determine what remedies are
available in a lawsuit and how those remedies
are to be secured. They determine whether
equitable remedies, such as an injunction,

are available. The doctrine of stare decisis is

a procedural law. Rules for determining the
supremacy of conflicting laws are procedural
laws.

In contrast, substantive law defines rights and
duties. It is concerned with all rules of conduct
except those involved in enforcement. Substan-
tive laws define offenses, such as murder, theft,
breach of contract, and negligence.

There are two types of procedural law: civil pro-
cedure and criminal procedure. Criminal procedure
defines the process for enforcing the law when
someone is charged with a crime. Civil procedure is
used when a civil law has been violated. Civil law is
concerned only with private offenses. When a civil
law is violated the injured party is entitled to pro-
tect his or her rights. Police and public prosecutors
generally do not involve themselves in the dispute.

Business Law

Business law covers rules that apply to business situ-
ations and transactions. This booKs table of con-
tents shows that the scope of business law is broad.
Business law is important for all students—not
just those planning careers in business or law. Most
business transactions involve a merchant and a con-
sumer. As you study business law, you will gain legal
knowledge that will make you a better consumer.
Business law mainly is concerned with civil
law, especially contracts. The area of the law per-
taining to commercial torts is another category of
business law. Such torts are distinct from breaches
of contracts. For example, torts may occur when
manufacturers make defective products that injure
users. Business activities are at times also governed
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Assume that the woman in this photo is a public pros-
ecutor giving her closing argument in a case to a jury. Is
this most likely a civil trial or a criminal trial? Justify your
answer.

by criminal law. For example, criminal law would
punish a firm that conspires with competitors to fix
prices or an employee who steals company tools.

UNIFORM BUSINESS LAWS Laws of our various
states do not have to be alike as long as they are
constitutionally valid. However, with the growth
of interstate commerce and large business firms,
more uniformity among state laws governing busi-
ness and commercial transactions is important.
Committees of legal experts have written model
laws covering such areas as sales, certain credit
transactions, and business forms. Sets of these
model laws were then offered to the states for
adoption in place of their current statutes covering
the areas. The result has been more uniformity in
state commercial laws. The Uniform Commercial
Code (UCC) is a widely adopted uniform business
law. It governs such areas as sales of goods, certain
aspects of banking, and leases of goods. You will
learn more about the UCC throughout this book.

Compare and contrast
criminal and civil law and substantive and
procedural law.

© GETTY IMAGES/PHOTODISC



I Constitutional law Based on constitutions I

Statutory law
Administrative law
Civil law

Criminal law
Procedural law
Substantive law

Business law

1-2 Assessment

Enacted by legislative bodies

Rule-making by administrative agencies

Addresses wrongs done to individuals

Addresses wrongs done to society

Deals with methods of enforcing legal rights and duties
Defines legal rights and duties

Rules that apply to business transactions

THINK ABOUT LEGAL CONCEPTS

1. The first ten amendments to the U.S.
Constitution are known as the _ ? .

2. Which of the following would not be considered
civil law? (a) contract law (b) tort law (c) felonies
(d) All of the above would be considered civil law.

3. Legislative enactments by a city government are
called _7_.

4. Stare decisis is the doctrine that requires lower
courts to adhere to existing case law in their
decisions. True or False?

THINK CRITICALLY ABOUT EVIDENCE

Torts are private wrongs committed against
individuals or organizations. True or False?

Business activities are at times governed by
criminal law. True or False?

Businesses cannot commit torts. True or False?

. The statutory definition of murder is a (a) sub-

stantive law (b) procedural law (c) prohibitive
law (d) none of the above

Study the situation, answer the questions, and then prepare arguments to support your answers.

9. Suppose the principal of your public school
required all students to recite a prayer at the
start of each school day. What level of govern-
ment (federal, state, or local) would most likely
determine whether or not the principal’s action
was constitutional?

10. In exercise 9, what governmental body would
make the determination?

11. Sonoma County passed a law making it legal
to drive 65 mph on freeways inside the county.
A state law limited all vehicles anywhere in the
state to 55 mph. What is the valid speed limit
on freeways inside this county?

12. In 1896, the U.S. Supreme Court held in Plessy
v. Ferguson, 163 U.S. 537, that equal treatment
of different races is provided when public and
semipublic facilities, even though separate,

13.

are substantially equal in quality. For years,
railroad cars, buses, schools, and other facilities
had separate and supposedly equal facilities
for blacks. In 1954 black plaintiffs in Delaware,
Kansas, South Carolina, and Virginia sought
admission for their children to public schools
on an integrated basis. Does the doctrine of
stare decisis bar the U.S. Supreme Court from
changing the law declared in Plessy v. Ferguson?
(Brown v. Board of Education, 347 U.S. 483)

On a two-week vacation in a neighboring state,
you buy several large firecrackers and take
them home. A police officer notices them in
your car on a routine traffic stop. She cites you
for possession of an illegal explosive device,
which is a felony in your state. Possession of
fireworks in the neighboring state is not a
crime. Can this be a defense for you?

1-2 Types of Laws 15



1-3 Ethical Bases for Laws

GOALS
H Define ethics

B Compare and contrast consequences-based
ethics with rule-based ethics

B Discuss ways in which ethics are reflected in laws

KEthics and the Law

WHAT'S In the early 1960s, Dr. Martin
‘Y’gg%lc T9 Luther King, Jr., wanted to lead

a march into Birmingham,
Alabama, to protest racial segregation in that
city. When he applied for a parade permit, his
request was denied. Dr. King, knowing that
his conduct was illegal, led the nonviolent
march anyway. He was at the front of the line
and allowed himself to be arrested, although
he could have escaped easily. He went to jail.
Community leaders were highly critical of Dr.
King because he had violated the law.

Was there sufficient ethical justification
for Dr. King'’s violation of the law?

Ethics is a practice of deciding what is right

or wrong in a reasoned, impartial manner. To
involve ethics, a decision must affect you or oth-
ers in a significant way. An ethical decision is one
that is reasoned out typically by referring to an
established authority that provides consistency.
The law is such an authority. So are religious
texts such as the Torah, the Bible, and the Koran.
For example, a person might reason, “I believe
that God is the source of the Bible, and the Bible
tells me not to lie. Therefore, it would be wrong,
or unethical, for me to lie.” To make ethical deci-
sions, we usually must base our decisions on rea-
son, not on emotion.

In addition to being reasonable, ethical decisions
should be impartial. /mpartiality is the idea that the
same ethical standards are applied to everyone. The
reason you are learning about ethics in general is to
prepare you to apply ethical concepts to business
decision making. Business ethics are the ethical prin-
ciples used in making business decisions.

16 Chapter 1 > Laws and Their Ethical Foundation

KEY TERMS

ethics
civil disobedience

All too often, however, ethics are not con-
sidered when business decisions are made. The
reason can be summarized in two words: profit
maximization. The idea of profit maximization is
supported by those who need a justification for
actions that would hurt the general welfare. These
actions might include moving factories offshore,
having skilled jobs done overseas instead of by
American workers, and buying solid, conserva-
tively run companies only to close them down
and sell the company’s assets piecemeal. To move
toward a more ethically motivated economy, the
profit maximization justification for such actions
will need to be replaced by more humane ethical
standards.

Basic Forms of Ethical Reasoning

Ethical reasoning about right and wrong takes two
basic forms. One form is based on consequences. In
this style of ethical reasoning, rightness or wrong-
ness is based only on the results of the action.
Particular acts have no ethical, or moral, character.

As Gabriella was pulling out of
her parking spot at the mall,

her tires slipped on the coating
of ice and snow left by a recent winter storm.
Her car slid sideways, causing her bumper to
crunch into the back fender of the car parked
next to her. Gabriella’s car was undamaged by
the impact, but the bumper left a large dent
and deep scratches on the other car. Gabriella
realized she could just drive off without anyone
knowing. Then she considered that the damage
would probably cost more than a thousand dol-
lars to repair. Consequently, she flagged down

a mall security car and had the other owner
paged so as to take appropriate responsibility.

IN THIS
CASE
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An act that produces good consequences is good.
An act that produces bad consequences is bad.

The other form of moral reasoning is based on
ethical rules. In this style of reasoning, acts are
either right or wrong. For example, telling the
truth is always right, and lying is always wrong.
In rule-based ethics, good consequences do not
justify wrong or bad acts. For example, in rule-
based ethics, you cannot justify lying by showing
that it produces good consequences.

For almost all ethical decisions, these two
forms of reasoning reach the same conclusion. In
the decision of whether to lie or to tell the truth,
for example, both forms usually conclude that
one should not lie.

CONSEQUENCES-BASED ETHICAL REASONING
Consequences-based reasoning first looks for alter-
native ways to alter the current situation. Then it
attempts to forecast the consequences that will arise
from each alternative. Finally, it evaluates those
possible consequences to select the alternative that
will generate the greatest good. This last criterion
often is very subjective as to how one defines the
good—financial reward, pleasure, love, justice.
Who will be receiving “the good” often is a major
consideration in this reasoning process.

RULE-BASED ETHICAL REASONING With fun-
damental ethical rules, the acts themselves are
judged as right or wrong. The standard for judg-
ing usually comes from one of two sources—a
recognized authority or human reasoning.

The authority, frequently a religious source,
often clearly prescribes what is correct by time-
tested rules such as those found in the Ten
Commandments. Human reasoning also can

AQuestionof K THIC S

he term culture refers to a society’s

shared values, beliefs, and behaviors.
Values reflect the goals a society consid-
ers important. Values also express the
culture’s ideas of how people should act,
as well as ideas about what is good, right,
and desirable. Culture expresses a society’s
ethics. Different cultures may have very
different ethical systems. What is consid-
ered ethical behavior in one culture may
not be acceptable behavior in another.
For example, in Islamic societies, women's
activities outside the home are greatly
restricted. Compare this to the role of
women in U.S. society today. Every society
has a unique culture, which evolves and
changes over time. Each culture develops
a set of laws based on the ethical values
expressed at the time. Laws evolve as the
culture’s sense of ethics evolves.

show what is basically wrong or right. A test,
called universalizing, has been developed to help in
this effort. In universalizing, you picture everyone
doing the action and then ask yourself, “Would
the result be irrational, illogical, or demeaning?” If
so, the action is considered ethically wrong,.

Ethics Reflected in Laws

Under the U.S. system of democracy, representa-
tives must vote for laws that are acceptable to the

Universalize cheating on tests. Is it
unethical? Why or why not?

1-3 Ethical Bases for Laws 17



majority of people if the representatives expect to
be reelected. Because this system is grounded on
majority rule, it uses many of the features of
consequences-based ethics. In this system, laws
are judged to be right or good when they affect
the majority of the people positively. Laws are
judged to be wrong when they affect the major-
ity negatively. Thus the government, empowered
by the U.S. Constitution, seeks to ensure that the
federal lawmaking system provides the greatest
good for the greatest number.

On the other hand, the Constitution also seeks
to protect the well-being of minorities that might
be taken advantage of by the wrong actions of
the majority. This is done primarily through the
rights preserved in the first ten amendments to
the Constitution. Such protection of basic human
dignity afforded by the Bill of Rights and other
civil rights laws reflect ethics based on rules.

Both ethics based on consequences and ethics
based on rules conclude that we are obligated to
obey the law. According to consequences-based rea-
soning, when the law is violated, many more people
are injured than are benefited. With rule-based
reasoning, if we say that we have agreed to obey the
law but violate it, we are breaking our promise. If
we universalize promise breaking by imagining that
everyone always breaks promises, there would be no
point to promising. In this universalized state, prom-
ise breaking is illogical or pointless and thus wrong.

Even if unethical, the ease with which laws can
be broken, especially by those with superior abili-
ties or knowledge, such as a computer program-
mer, makes such behavior tempting. Aware o
this, employers often purchase fidelity bonds for
persons who handle large sums of money, such as
cashiers, managers of movie theaters, or supervi-
sors of restaurants. A fidelity bond is an insurance
policy that pays the employer money in the case
of theft by employees.

Unethical, lawbreaking behavior does not always
occur on a large scale, however. Often, individuals
do not obey even minor laws. These individuals
are termed scofflaws. These are persons who do not
respect the law at all. They simply assess the risk
of being caught and punished against the benefits
they obtain by breaking the law. They lack per-
sonal integrity, or the capacity to do what is right in
the face of temptation or pressure to do otherwise.
They think they are smart because they frequently
violate valid laws without being caught. A scofflaw
is never ethically justified in violating the law.
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In contrast to the self-serving behavior of scof-
flaws, some people care passionately about ethi-
cal behavior, human rights, and justice. Their
concern for justice sometimes compels them to
violate what they consider to be an unjust law—a
law they believe to be in conflict with ethical rea-
soning. They violate the law by engaging in acts
of civil disobedience.

Civil disobedience is an open, peaceful, violation
of a law to protest its alleged, or supposed, injustice.
The goal of those who engage in civil disobedience
is not to advance their self-interest but rather to
make the legal system more just. The participants
may be willing, or even eager, to be arrested in
order to test the validity of the law in court.

In Whats Your Verdict? Dr. Martin Luther
King, Jr., engaged in civil disobedience. Dr. King
believed that civil disobedience is justified only
in very limited circumstances. He and others
conclude that civil disobedience is ethical when

B a written law is in conflict with ethical reasoning

B no effective political methods are available to
change the law

© FLIP SCHULKE/COBBS



B the civil disobedience is nonviolent

B the civil disobedience does not advance a
person’s immediate self-interest

W the civil disobedience is public and one willingly
accepts the punishment for violating the law

As a result of Dr. King’s efforts, many human
rights were extended for the first time to several
minority groups in this country.

In the US. system of
democracy, how are ethics reflected in laws?

THINK ABOUT LEGAL CONCEPTS

1. Ethics is a practice of deciding what is right or
wrong in a reasoned, _?_ manner.

2. The two forms of ethical reasoning almost never
reach the same conclusions. True or False?

3. Which of the following best describes the ele-
ments involved in civil disobedience? (a) violating

THINK CRITICALLY ABOUT EVIDENCE

‘\Bookmark >

Access school.cengage.com/blaw/lawxtra and
click on the link for Chapter 1. Read the excerpt
from Dr. Martin Luther King's autobiography.
How did Henry David Thoreau'’s essay on “Civil
Disobedience” influence Dr. King's development
as a civil rights activist?

C school.cengage.com/blaw/lawxtra )
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school.cengage.com/blaw/lawxtra

the law (b) violating the law openly (c) violating
the law openly and peacefully (d) violating the
law openly, peacefully, and accepting punish-
ment for the violation

4. Majority rule usually involves which of the fol-

lowing types of ethical reasoning? (a) reasoning
based on consequences (b) rule-based reasoning

Study the situation, answer the questions, and then prepare arguments to support your answers.

5. Conner walked past the candy section in the
grocery store and quickly stuffed a handful of
candy bars into her purse. A store security guard
saw her do it, and she was arrested. Her parents
came to the police station after her arrest to
take her home. Did Conner’s shoplifting signifi-
cantly affect anyone? If so, who? Was Conner
basing her conduct on emotion or reason? Was
she treating herself and the other customers
and stockholders of the store equally?

6. Sharon knows about tax laws and how the
Internal Revenue Service (IRS) audits tax
returns. She knows a way to cheat on her tax
return that would save her almost $2,000. She
thinks her chance of being caught is about one
in 100. Can this cheating be justified by reason-
ing based on ethical rules? Can it be justified by
ethics based on consequences?

7. An ordinance of Walker County provided that
all automobiles must pass a smog emissions
test once a year. Ross was ticketed because his
car had not been inspected and approved at
a testing center. Ross claimed to be a skilled
mechanic who kept his car well tuned and
cleaner than the law required. According to
Ross, the law violated his natural rights. Explain
why you agree or disagree with Ross.

8. If alegislature enacted a law that made it ille-

gal to shout “fire”in a movie theater, would the
dominant ethical character of the law reflect
consequences-based or rule-based reasoning?

9. Assume a state legislature enacted legislation

which budgeted more money to educating rich
children than to educating poor children. Also
assume that the majority of children are poor.
Would complying with the law reflect more of a
rule-based or a consequences-based ethic?

1-3 Ethical Bases for Laws 19



Chapter 1 Assessment

CONCEPTS IN BRIEF

tralQuiz Pre
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1-1
1.

2.

1-2

Laws and Legal Systems

Laws are the enforceable rules of conduct in a
society.

The two great systems of law in the world are
the English common law and the Roman civil
law. The legal systems of all the states except
Louisiana are based on the English common law.

Sources of law include constitutions, statutes,
cases decided by appellate courts, and regula-
tions and rulings of administrative agencies.

Types of Laws

Civil law is concerned with the private legal rights
of individuals and governs relations between
individuals. Criminal law deals with crimes
(offenses against society) and governs the behav-
ior of individuals in relation to the laws of a society.

YOUR LEGAL VOCABULARY

5. Procedural law deals with methods of enforcing

legal rights and duties. Substantive law defines
those rights and duties.

Ethical Bases for Laws

. Business law is concerned with the rules that

apply to business situations and transactions.

. Ethical reasoning should be applied to reach

reasonable and impartial decisions that affect
people.

. Ethics are either based on consequences or on

fundamental rules.

. Civil disobedience is the open, peaceful viola-

tion of a law to protest its alleged injustice or
unfairness. It is only justified in rare and extraor-
dinary circumstances.

1.

SNl

N

11.

12.

13.

14.
15.

. Law dictated from above

Match each statement with the term that it best defines. Some terms may not be used.

Doctrine requiring lower courts to adhere to existing case law

in making decisions

Group of laws that set forth how rights and responsibilities can
be legally exercised and enforced through the legal system

Enforceable rules of conduct in a society
Law based on the customs of a group of people
Legislative enactment by a city

Group of laws defining and setting punishments for offenses

against society

An open, peaceful, violation of a law to protest its alleged injustice
. Power of a court to decide a case
Law enacted by state legislatures or federal legislatures

Law made when an appellate court endorses a rule to be used

in deciding court cases

The practice of deciding what is right or wrong in a reasoned,

impartial manner

Document that sets forth the framework of a government and

its relationship to the people it governs

Group of laws that allows individuals to seek legal remedies for

wrongs done to them
Laws grouped into an organized form
Fairness

administrative agency
case law

civil disobedience
civil law

code

common law
constitution

S Q -~ 2 n T 9

criminal law

equity
ethics
jurisdiction

-5

laws
ordinance
positive law
procedural law
stare decisis
statute

~2 D o 3 3

substantive law



REVIEW LEGAL CONCEPTS

17. Louisiana is the only one of our 50 states whose

18.

19.

law was not originally based on the English
common law system. What system was its law
based on? How did this system come to be
used?

Why should a constitution be considered the
highest law of a nation or a state?

What does the phrase “interstate commerce”
mean to you? Would you consider growing
vegetables in your garden for your own
consumption interstate commerce? Why or
why not?

WRITE ABOUT LEGAL CONCEPTS

25.

26.

27.

28.

Would you rather be under the control of a
system of common law or positive law? Write a
paragraph to explain your answer.

Why is it important to have uniform state laws
governing business? Write a paragraph to list
and discuss at least four reasons.

Use one to three words to identify a current
event that others will quickly recognize. Next,
write a paragraph evaluating someone’s con-
duct in the current event using the ethics of
reasoning based on consequences.

Use one to three words to identify a current
event that others will quickly recognize. Next,
write a paragraph evaluating someone’s

THINK CRITICALLY ABOUT EVIDENCE

20.

22.

23.

24,

29.

30.

Why does the doctrine of stare decisis not bind
supreme courts?

. Why are most fines the courts assess for criminal

behavior paid to the government and not to the
victim of the crime?

Explain how both rule-based ethical reasoning
and consequences-based ethical reasoning con-
clude that people are obligated to obey the law.

Identify a situation in your life where someone
used rule-based ethical reasoning.

Describe the three steps involved in making a
decision using consequences-based ethics.

conduct in the current event using the ethics of
rule-based reasoning.

Create and write a scenario which raises an ethi-
cal issue. Try to create a scenario where some-
thing is wrong in rule-based reasoning but right
in reasoning based on consequences.

HOT DEBATE Clarisse is convicted of a vio-
lation of the noise ordinance. Her appeal is
dismissed. As a consequence, she organizes a
group of friends with cars to drive through the
neighborhoods of the city with their stereos
going at full volume as an act of civil disobedi-
ence. Is she ethically justified in so doing? Why
or why not?

Study the situation, answer the questions, and then prepare arguments to support your answers.

31.

32.

33.

You are in France and are accused of a crime. You

ask for a trial by jury. Why is one not available?

Your friend Bill has shared with you his dream
of getting rid of the income tax. He says that
if the people wanted to, they could pass a
constitutional amendment that would elimi-
nate the tax. Is he correct?

Juana was trying to decide whom to vote for in
an upcoming election. After reviewing the can-
didates, she said, “I've decided to vote for Gary
because | just feel better about him."Is Juana’s
decision based on ethics? If not, why?

34.

Staub, Conly, and Winfield were employees of
the Prime Time Restaurant. They were aware that
the owner never checked the totals on the sales
checks against the cash in the register. Therefore,
it would be very easy to steal from the cash reg-
ister. However, they did not steal. When asked
why, they gave the following reasons. Staub

said he did not take the money because he was
afraid of being caught. Conly said she did not
take the money because she felt obligated to
obey the law. Winfield said he did not take the
money because of his religious beliefs. To which
person do you best relate? Why?
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MAKE ACADEMIC CONNECTIONS

35.

MEDICINE As medical science moves forward,
major ethical issues are developing that are
likely to be encountered in the courts and leg-
islative bodies. Identify such issues in medical
fields such as cloning, cryogenic preservation,

ANALYZE REAL CASES

36.

37.

38.

22

Alaska enacted a statute known as “Alaska Hire”
It required employers in the state to hire quali-
fied Alaskan residents in preference to nonresi-
dents. Hicklin, a nonresident, sued Orbeck, the
state official charged with enforcing the statute.
After the Supreme Court of Alaska found the
statute constitutional, Hicklin appealed to the
U.S. Supreme Court, which found the statute to
be in conflict with the U.S. Constitution. Which
supreme court is the final authority in this case?
(Hicklin v. Orbeck, 437 U.S. 518)

The city of Chicago sued to stop the opera-

tion of the Commonwealth Edison Company’s
coal-burning, electricity-generating plant in
nearby Hammond, Indiana. Chicago claimed
that the plant emitted too much smoke, sulfur
dioxide, and other harmful substances. The city
also claimed that the plant was a common-law
public nuisance because it caused “an unreason-
able interference with a right common to the
general public”to clean air. Edison argued that
it had spent much money to reduce harmful
emissions and that the emissions were now well
below the levels prescribed by federal clean

air regulations and by the city of Hammond.
Edison also pointed out that “unpleasant odors,
smoke, and film” already characterized the area
in which the plant was located. The trial court
refused to issue an injunction. Therefore, the city
of Chicago appealed to a higher court, which
affirmed (upheld) the trial court. How can this
legal action be ethically justified? (City of
Chicago v. Commonwealth Edison Company,

321 N.E.2d 412, 1l1.)

On March 30, 1981, as then President Ronald
Reagan left the Washington Hilton Hotel after
giving a speech, he was wounded by one

of a series of bullets allegedly fired by John

Chapter 1 > Laws and Their Ethical Foundation

organ marketing and farms, etc. Choose one
of these issues, and apply both consequences-
based and rule-based ethical reasoning to
determine whether it is ethical or not. Write a
paragraph summarizing your findings.

Hinckley. Three other men also were wounded,
including James Brady, the President’s press
secretary, who received a severe wound to the
head. President Reagan underwent surgery
shortly thereafter at the hospital. Hinckley was
arrested at the scene literally with the smoking
gun. Soon after the criminal process was begun
against him, he underwent two psychiatric
examinations by order of the magistrate and
then the chief judge involved in the case. Both
examinations found him to be competent. On
August 28, after being indicted by a federal
grand jury, Hinckley pled not guilty to a bat-
tery of charges, including the attempted assas-
sination of the President of the United States.
Hinckley’s lawyers then began their work. In two
very important rulings they were able to sup-
press the use of evidence that would have been
very damning to the defendant. They first had
thrown out all answers he had given to ques-
tions prior to having his attorney present. This
was done even though he had been read his
Miranda rights three times before agreeing to
answer those questions. Then Hinckley’s attor-
neys were able to suppress allegedly incriminat-
ing material in the form of a diary gathered by
the jailers when they checked Hinckley’s cell for
contraband and instruments useful in a poten-
tial suicide attempt. These rulings by the court
were based on the constitutional rights to coun-
sel and to protection against improper searches
and seizures. Do you consider their use in this
case a proper application of such rights? Is the
exclusion of the evidence the only possible rem-
edy, or could you come up with another one? If
so, what is it, and why would it be an improve-
ment over the current policy? (United States v.
John W. Hinckley, Jr., 525 F. Supp. 1342)
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Sports & Entertainment Law
2 Live Crew Raps Roy Orbison’s “Oh,

Pretty Woman”

AcUrr-RosE Music INnc. v. CAMPBELL

972 F. 2D 1429

BACKGROUND The hit song for singer Roy
Orbison in 1964, “Oh, Pretty Woman” also was the
theme song for “Pretty Woman,” a hit movie three
decades later. Orbison became famous for his rendi-
tion of the song. After eight more top-ten hits, he was
inducted into the Rock and Roll Hall of Fame in 1987.
Orbison died a short time later at age 52.

FACTS When “Pretty Woman” was recorded in parody
form by 2 Live Crew in the early 1990s, the holder of
the copyright, Acuff-Rose Music Inc., brought suit for
infringement. 2 Live Crew had faced similar conflicts
before. Manager-performer Luke, through his com-
pany Luke Records, previously had paid George Lucas
$300,000 for using the name of Lucas’ Star Wars char-
acter Luke Skywalker. The U.S. Supreme Court, which
already had overturned a Florida court’s declaration of
another 2 Live Crew recording as obscene, was called
upon to rule in the “Oh, Pretty Woman” case. Here are
some comparative first-stanza lyrics:

Roy Orbison’s version

Pretty Woman, walking down the street
Pretty woman, the kind I like to meet
Pretty woman

[ don'’t believe you, you're not the truth
No one could look as good as you

2 Live Crew’s version (Luke rapping, entire group’s
words in parentheses)

(Pretty woman)

Ha haaa, walkin’ down the street
(Pretty woman)

Gir, girl, you look so sweet
(Pretty woman)

You, you bring me to the knees
(Pretty Woman)

You make me wanna beg please
(O-0-0-0-0h, pretty woman)

THE LAW Section 107 of the Copyright Act allows
the “fair use” without permission of copyrighted mate-
rial for criticism, comment, news reporting, teaching
(including classroom use in the form of multiple cop-
ies), scholarship, and research without being considered
infringement.

THE ISSUE Does the publication of a parody for
commercial gain fall within the protection afforded by
Section 107?

HOLDING The Court held that 2 Live Crew’s version
of the song was a ridiculing commen-
tary on Orbison’s work and deserving
of protection against the infringe-
ment charges. As long as the work
was intended as a parody and not for
advertising for the group or its prod-
ucts, the fact that it was a commercial
success for 2 Live Crew does not bar
the Crew from using the Section 107
defense.

PRACTICE JUDGING

1. Assess the Court’s holding from
a consequences-based ethical
standpoint.

2. Assess the Court’s holding from
a rule-based ethical standpoint.
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Chapter 2
Constitutional Rights

2-1 Foundations of the p
U.S. Constitution

2-2 Division and Balance
of Governmental
Powers

2-3 The Internet and
Constitutional Rights

The original draft of the Declaration of Independence
condemned the slave trade and criticized the English
people. Both passages were edited out by the delegates
of the Continental Congress before the Declaration was
approved.

© GETTY IMAGES/PHOTODISC

WHERE DO YOU STAND?

1. Why do you think the passages were omitted?
2. Was omitting them a good or bad idea? Why?
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2-1 Foundations of the U.S. Constitution

GOALS

B |dentify the documents written in the course of
the nation’s founding

B Explain how the U.S. Constitution addresses
and protects citizens’ civil rights

The Documents That
Formed a Nation

WHAT'S When the Constitutional
YOUR Convention sent the
VERDICT? proposed Constitution to

the states for ratification, it met with strong
opposition. Patrick Henry, James Monroe, and
John Hancock, for example, all opposed it.
When the Constitution was put into effect in
1789, two colonies had yet to ratify it. The rati-
fication did not become unanimous until 1790.

What caused the opposition to the
Constitution? What action resolved the
dispute?

KEY TERMS

Declaration of Bill of Rights
Independence civil rights

Articles of Confederation
U.S. Constitution

due process of law

Declaration of Independence
On July 4, 1776, delegates from the 13 original

American colonies to the second Continental
Congress, meeting in Philadelphia, formally
adopted the Declaration of Independence. Thomas
Jefferson of Virginia drafted the Declaration in less
than a month. The document asserted the rights
the colonists desired. It charged King George 11
of England with “a history of repeated injuries
and usurpation” for the purpose of establishing
an “absolute tyranny. . . .” It declared that “all
men are created equal, that they are endowed by
their Creator with certain unalienable rights, that
among these are life, liberty, and the pursuit of
happiness.” (See the full text of the Declaration of
Independence in Appendix B on page 630.)

© NORTH WIND/NORTH WIND PICTURE ARCHIVES

This image is a reproduction of a famous painting by John Trumbull entitled
“Declaration of Independence”” The painting has been criticized for showing a
scene that never took place. That is, according to historians, all 48 men shown
in this picture were never gathered in the same place at the same time. Despite
this criticism, do you think the picture is historically valuable? Why or why not?
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The authors of the Declaration of Independence
believed that to secure these rights, they would
need to have their own government. This new gov-
ernment would draw its power from the people.

At the time the Declaration was adopted,
fighting between British troops and colonists had
already begun. The American War of Indepen-
dence that followed lasted more than eight years,
with the colonies claiming ultimate victory.

Articles of Confederation

The 13 former colonies, each with its own
independent form of government, united in
1781 under a charter called the Articles of
Confederation. The Articles of Confederation
contained the following provisions:

B the government was to be conducted by a
one-house legislature (the “United States in
Congress”) with two to seven representatives
from each state; each state, however, had only
one vote on issues before the Congress

B strict term limits (no person could serve more
than three years in a 6-year period) placed on
members of Congress, who were subject to
recall by their states

ORDER OF RATIFICATION

OF THE U.S. CONSTITUTION

26

1. Delaware

2. Pennsylvania

3. New Jersey

4. Georgia

5. Connecticut

6. Massachusetts
7. Maryland

8. South Carolina
9. New Hampshire
10. Virginia

11. New York

12. North Carolina

13. Rhode Island

December 7, 1787
December 12, 1787
December 18, 1787
January 2, 1788
January 9, 1788
February 6, 1788
April 28, 1788

May 23, 1788

June 21, 1788

June 26, 1788

July 26, 1788
November 21, 1789

May 29, 1790
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B the legislature had only the power to declare war,
make peace, enter into treaties and alliances,
manage relations with Indian nations, coin
money, settle differences between states, establish
a postal system, and appoint a Commander in
Chief; all other powers were reserved to the states

B paying for the common defense or general
welfare came from a common treasury funded
by the states in proportion to the value of all
land within each state

B paupers, vagabonds, fugitives from justice, and
slaves were not entitled to the privileges and
immunities of free citizens of the states

B major legislation, including bills relating to
finance, would require a two-thirds vote for
passage

B amendments to the Articles would require a
unanimous vote of the states

Many people felt a need for a stronger central
government than the one the Articles provided.
Disagreement among the states regarding the
Articles ultimately led to the calling of a special
convention of delegates from the original 13
states.

THE ORIGINAL 13 COLONIES
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U.S. Constitution

The special convention, held in Philadelphia

in the summer of 1787, drafted the initial U.S.
Constitution. The seven articles of the U.S.
Constitution provided a workable framework
for a federal government. By June 21, 1788,

the Constitution had been ratified by delegates
to special conventions held in nine of the
original 13 colonies. (See the full text of the U.S.
Constitution in Appendix A on page 618.)

As specified in Article VII of the Constitution,
ratification by at least nine prospective states
was enough to put the Constitution in force.
Consequently, March 4, 1789, was selected as
the date the government of the United States of
America was to begin operation under the new
Constitution. Ratification took so long to be
approved in all the states because critics felt the
wording of the Constitution failed to provide
adequate protection of the human rights pro-
claimed in the Declaration of Independence. In
Whats Your Verdicr? North Carolina and Rhode
Island took longer to ratify because they felt this
fundamental problem with the Constitution—
the failure to protect human rights—had to be
corrected. The situation was resolved by the

adoption of the Bill of Rights.

The Bill of Rights

The first ten amendments to the Constitution,
known as the Bill of Rights, were adopted
to ensure that U.S. citizens would enjoy the
human rights proclaimed in the Declaration of
Independence. Three documents that helped
secure the rights of individuals in England con-
tributed greatly to our own Bill of Rights. These
were: The Magna Carta, the Petition of Right of
1628, and the Bill of Rights.

The amendments in the U.S Bill of Rights shown
below are in the words of the founding fathers.

AMENDMENT I Congress shall make no law
respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press, or the right
of the people peaceably to assemble, and to peti-
tion the Government for a redress of grievances.

AMENDMENT Il A well regulated Militia, being
necessary to the security of a free State, the right
of the people to keep and bear Arms, shall not be
infringed.

AMENDMENT Il No Soldier shall, in time of
peace be quartered in any house, without the
consent of the Owner, nor in time of war, but in
a manner to be prescribed by law.

AMENDMENT IV The right of the people to be
secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall
not be violated, and no warrants shall issue, but
upon probable cause, supported by oath or affir-
mation, and particularly describing the place to be
searched, and the persons or things to be seized.

AMENDMENT V No person shall be held to answer
for a capital, or otherwise infamous crime, unless
on a presentment or indictment of a Grand Jury,
except in cases arising in the land or naval forces,
or in the Militia, when in actual service in time of
War or public danger; nor shall any person be sub-
ject for the same offense to be twice put in jeop-
ardy of life or limb, nor shall be compelled in any
criminal case to be a witness against himself, nor
be deprived of life, liberty, or property, without
due process of law; nor shall private property be
taken for public use without just compensation.

AMENDMENT VI In all criminal prosecutions, the
accused shall enjoy the right to a speedy and pub-
lic trial, by an impartial jury of the State and dis-
trict wherein the crime shall have been committed,
which district shall have been previously ascer-
tained by law, and to be informed of the nature
and cause of the accusation; to be confronted with
the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to
have the assistance of counsel for his defense.

AMENDMENT VIl In Suits at common law, where
the value in controversy shall exceed twenty dol-
lars, the right of trial by jury shall be preserved,
and no fact tried by a jury shall be otherwise
re-examined in any Court of the United States,
than according to the rules of the common law.

AMENDMENT VIl Excessive bail shall not be
required, nor excessive fines imposed, nor cruel
and unusual punishments inflicted.

AMENDMENT IX The enumeration in the
Constitution of certain rights shall not be construed
to deny or disparage others retained by the people.

AMENDMENT X The powers not delegated to the
United States by the Constitution, nor prohib-
ited by it to the States, are reserved to the States
respectively, or to the people.
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What English documents
helped form the basis for the first ten
amendments to the U.S. constitution?

Civil Rights

One afternoon, during a class

WHAT'S
YOUR break, Bill and Santos were
VERDICT? talking. Bill complained that his

parents had been monitoring the web sites he
had visited on his computer.“| can't believe they
can do that. What about my civil right of pri-
vacy?” Santos replied, “l went through the same
thing with my parents. When | complained
about it, my dad said there was no mention of a
right of privacy in the Constitution.”

Was Santos’ father correct?

Through the Bill of Rights and other amendments
that were to follow, the Constitution became a
shield for the personal, natural rights of the
individual. These rights are referred to as civil rights.
The most vital of these rights are those protected by
the First Amendment: freedom of speech, freedom
of the press, and freedom to assemble.

The First Amendment also protects the people’s
rights to practice the religion of their choice. Re-
ligion has inspired men, women, and children to
noble and caring conduct. However, misguided
religious zeal also has caused great violence and
destruction. The founders of the republic recognized
this deep-seated religious impulse but wisely
imposed a role of neutrality for the government.
They created a wall of separation between church
and state. The government tolerates all religions but
supports none in any strictly religious efforts.

Due Process of Law

Another significant amendment in the Bill of
Rights is the Fifth Amendment. It states, “No
person shall be . . . deprived of life, liberty,
or property, without due process of law . . .
Unlike the Declaration of Independence, the
Constitution does not mention “the pursuit of
happiness.” However, respect by others for one’s
life, liberty, and property surely helps one to be
secure and content, if not consciously happy.

»
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The First Amendment protects your right to practice the
religion of your choice. If the founding fathers believed
that freedom of religion was important, why do you think
they opted for separation between church and state?

The Constitution does not spell out what is
meant by due process. The term has, however,
come to be defined through various U.S. Supreme
Court decisions. At the present time due process
of law is taken to mean that, at a minimum, a
defendant over whom jurisdiction has been estab-
lished must be provided adequate notice and a
proper hearing. Due process of law requires fun-
damental fairness in compliance with reasonable
and just laws. If convicted, the criminal may be
deprived of property by fine, of liberty by impris-
onment, and even of life by lawful execution.

Due process of law is a concept embodied
throughout the Constitution. It is assured by
guaranteeing

B the right to be secure against unreasonable
searches and seizures (Fourth Amendment)

B the right not to be a witness against yourself in
any criminal case (Fifth Amendment)

M in criminal prosecutions, the right for the
accused to a speedy and public trial by an
impartial jury of the state and district where
the crime was committed, and to be informed
of the nature and cause of the accusation;

© GETTY IMAGES/PHOTODISC



the right to be confronted with the witnesses
against him; to have a set process for obtaining
witnesses in his favor, and to have the benefit
of a defense counsel (Sixth Amendment)

W trial by jury in civil suits where the value in
controversy exceeds $20 (Seventh Amendment)

B that excessive bail will not be required nor
excessive fines imposed, nor cruel and unusual
punishment inflicted (Eighth Amendment)

The Abolition of Slavery

Originally the practice of slavery was enabled
under the Constitution. In particular, the Con-
stitution provided that Congress could not
prohibit, prior to 1808, the “migration or impor-
tation of such persons. . . .” Slaves were further
dehumanized by a provision in Article I that
counted them as only three-fifths of a person for
the purpose of apportioning representatives to
Congress. Under Article IV, a slave who escaped
to another state had to be returned to “the party
to whom such service or labor may be due.”
Finally, as a consequence of the Civil War,
these provisions were negated by the Thirteenth
Amendment, which states in part, “Neither slav-
ery nor involuntary servitude, except as a punish-
ment for a crime whereof the party shall have
been duly convicted, shall exist within the United
States, or any place subject to their jurisdiction.”

The Right to Vote

The Fifteenth Amendment provided the newly
freed slaves the legal right to vote. It decreed, “The
right of citizens of the United States to vote shall
not be denied or abridged by the United States or
by any State on account of race, color or previous
condition of servitude.” Although the Thirteenth
Amendment abolished slavery, and the Fifteenth
guaranteed the former slaves the right to vote,
racial discrimination continued in both the North
and the South. Some southern states enacted a pol/
tax. This was a fixed payment per person required
before the person could vote. Many former slaves
could not afford to pay a tax in order to vote.

In 1964, more than 100 years after the Civil
War began, the Twenty-Fourth Amendment
guaranteed that the right to vote in federal
elections “shall not be denied or abridged . . .
by reason of failure to pay any poll tax or other
tax.” The Supreme Court subsequently applied
the same rule to all state elections, declaring such

LAWBRIEF

he Wyoming territorial legislature

granted women the right to vote 50 years
before Congress passed the Nineteenth
Amendment. The Wyoming law was enacted
on December 10, 1869, in an attempt to
attract female settlers.

taxes unconstitutional under the Fourteenth
Amendment.

DENIAL BY GENDER The exclusion of “gender” in
the Fifteenth Amendment was a deliberate denial
of voting rights to women of all races. This injus-
tice was removed in 1920 with the passage of the
Nineteenth Amendment. It provided “The right
of citizens of the United States to vote shall not
be denied or abridged by the United States or by
any State on account of sex.”

DENIAL BY AGE Students protested during the
Vietnam Wiar, in part, because they objected to
being eligible to fight in a war at the age of 18—
but not vote until age 21. One result of these
student protests was the hasty enactment of an
amendment that gave all citizens age 18 or older
the right to vote. The Twenty-Sixth Amendment
was approved overwhelmingly by the Senate

and House in March 1971. It was ratified by

38 states within three months.

AQuestionof K THIC S

he Emancipation Proclamation by

President Abraham Lincoln is looked
upon as a landmark in the struggle
against slavery. Many historians, however,
see it purely as a political ploy. They point
out that it actually freed only a handful of
individuals, if any at all. By its wording it
did not apply in the border states where
slaves were held but who were fighting
on the union side. Nor did it apply in the
areas of the Confederacy held by union
forces. Of course, the Confederate states
did not act in compliance with it. Do you
think that Lincoln acted ethically by limit-
ing his proclamation to a strictly political
position? Why or why not?
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Peripheral Rights

Some rights are not explicitly mentioned in the U.S.
Constitution or Bill of Rights, but courts have rec-
ognized them as necessary to protecting the rights
that are mentioned. The right of privacy is such a
peripheral right—it is not specifically mentioned

in the Constitution or Bill of Rights. In the 1960s
the U.S. Supreme Court acknowledged the right of
privacy as a separate right. The right of privacy has
since been reinforced by several federal acts.

THINK ABOUT LEGAL CONCEPTS

1. The Declaration of Independence was adopted
on (a) July 4, 1776 (b) July 4, 1789 (c) July 4, 1861

2. The“inalienable rights” mentioned in the
Declaration of Independence are “life, liberty,
and the pursuit of _?_"

3. The American War of Independence lasted
about (a) two years (b) four years (c) eight years
(d) ten years

4. The 13 colonies originally created a com-
mon government under the “Articles of
Incorporation.” True or False?

5. Opponents of the ratification of the original
Constitution claimed the wording failed to pro-
tect human _?_.

THINK CRITICALLY ABOUT EVIDENCE

In What's Your Verdics? even though Santos’
father was technically correct, the civil right of
privacy does exist. However, concurrent with that
right is the right of parents to control the health
and welfare of their children. Therefore, such
monitoring of web-site visits of underage chil-
dren is legally permissible.

How does the Constitution
address and protect citizens' civil rights?

N/
Jlra '
Study Tools

school.cengage.com/blaw/lawxtra

6. _?_was the thirteenth state to ratify the U.S.
Constitution.

7. Which of the first 10 amendments guarantees
freedom of the press? (a) First (b) Second (c)
Third (d) freedom of the press is not guaranteed
in the Bill of Rights

8. The original Bill of Rights contains the right of
peaceful assembly. True or False?

9. Paupers, vagabonds, fugitives from justice, and
slaves were not entitled to the privileges and
immunities of free citizens under the Articles of

Confederation. True or False?
10. The right of privacy was not acknowledged as a
separate right until the 1960s. True or False?

Study the situation, answer the questions, and then prepare arguments to support your answers.

11. Itis 1793 and you are a citizen and editor of a
newspaper in one of the original states. Your
newspaper regularly carries stories about cor-
ruption in state government. Finally, the state
prosecuting attorney brings charges against you
for criticism of government officials, a violation
of state law, and closes your newspaper. You
maintain that your freedom of the press under
the U.S. Constitution has been violated. The
prosecutor replies that the Bill of Rights does
not protect you from state actions. Is the pros-
ecutor correct?

12. You are a citizen of one of the 13 colonies. The
time is mid-July 1776. You have just heard of the
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issuance of the Declaration of Independence.
What reasons might cause you to withhold your
support of the Declaration?

13. As a protest against overseas military action by
the government, about 600 sign-carrying stu-
dents from a local school gathered peacefully
at a major road intersection. As curious drivers
slowed to observe, traffic came to a standstill.
Within minutes, the police moved in and forced
the crowd to break up. Several individuals who
dropped their signs and “went limp” on the
pavement were arrested. Did the police action
violate the protesters’ First Amendment consti-
tutional right “peaceably to assemble”?



2-2 Division and Balance of Governmental Powers

GOALS

B Describe the system of checks and balances in
the U.S. government

H Explain how the power to govern is divided
between the federal and state governments

KEY TERMS

system of checks and
balances

republic
sovereignty

impeachment cases interstate commerce

political party intrastate commerce

amendment

democraci

A System of Checks
and Balances

WHAT'S Thomas was critical of the U.S.
YOUR Constitution because he said
VERDICT? it had not been ratified by a
democratic vote of the people. Shakira said in
response that of course it had been.

Who is correct?

Warren E. Burger, former Chief Justice of the U.S.
Supreme Court, has pointed out that at the time
the Constitution was drafted and adopted, “There
was not a country in the world that governed with
separated and divided powers providing checks
and balances on the exercise of authority by those
who governed.” The 55 delegates who drafted

the U.S. Constitution displayed great foresight in
devising a unique system of checks and balances.
This system is based upon the creation of a
balance of power between governmental branches
by having the powers given one branch check the
powers given another.

Branches of Government

The three branches of the U.S. government are
the legislative, the executive, and the judicial.

LEGISLATIVE BRANCH The legislative branch
makes the laws. At the federal level, the heart of
the legislative branch is the Congress. When the
Constitution was drafted, the convention del-
egates were concerned with equal representation
in Congress. States with small populations wor-
ried they might lose some of the independence

they enjoyed under the Articles of Confederation.
States with large populations feared they would
be dominated by the less populous states (of
which there were many more), if each state had
an equal number of votes.

The solution? The national legislature would
consist of two bodies:

1. a Senate, with two members from every
state—regardless of population, and

2. a House of Representatives, with seats allocated
to the states in proportion to their population.

The existence of two bodies allows for vari-
ous checks and balances. For instance, all bills
for taxing or appropriating funds must originate
in the House. However, a majority vote of both
bodies is required for passage of any bill, includ-
ing tax and appropriations bills.

Even the checks the legislative branch can
exercise on the abuse of power by the executive
or judicial branches are divided between the two
houses of Congress. For example, the House has
the power to impeach or accuse any civil officer
of the United States—including the President
and Vice President—of treason, bribery, or other
high crimes and misdemeanors. However, the
Senate has the sole power to try all impeachment
cases. Impeachment cases are criminal proceedings
against a government official for misconduct in
office. Conviction in such cases requires a two-
thirds vote of the Senate members present.

Finally, the people may vote for their
representatives in elections to the House (for a
two-year term), the Senate (for a six-year term),
and the executive office (for a four-year term).

EXECUTIVE BRANCH The executive branch is

headed by the President and the Vice President.
These officers are elected by a vote of the people.
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In the electoral process, citizens vote for the
electors who are pledged to support candidates
selected by political parties. Because the President
and the Vice President are not elected directly by
the people, the candidate who receives the great-
est popular vote for president may not always
win the office. This has occurred four times, in
1824, 1876, 1888, and 2000.

A political party is a private organization of
citizens who select and promote candidates for
election to public office. Party members agree
with these candidates on important governmental
policies and legislation. Political parties are not
mentioned in the Constitution.

JUDICIAL BRANCH The third branch of
government is the judiciary. It is headed by the
Supreme Court of the United States. Ultimately, the
Supreme Court decides on the constitutionality of
a statute passed by the legislative branch and signed
by the President as head of the executive branch.
The Supreme Court also may decide if a particular
action or decision exceeds the powers granted to

the executive branch or legislative branch under the
Constitution. If so, the action or decision is void.

Changing the Constitution
A major check is provided by the power of

constitutional amendment meaning to change
or alter. The Constitution may be amended in
two ways. The first way has been used for all
amendments adopted to date. The amendment
is proposed by a two-thirds majority vote in
both the Senate and the House. The second way

‘\Bookmark >

Access school.cengage.com/blaw/lawxtra
and click on the link for Chapter 2. Check out
the “failed amendments”—amendments that
never received the level of support needed
to ratify them—or amendments recently pro-
posed by Congress. Choose one of the failed
or proposed amendments. Write a paragraph
describing the amendment, and then explain
whether you agree or disagree with it.

(school.cengaye.com/blaw/Iathra )
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requires the legislatures of two-thirds of all the
states to call a convention of all the states. The
convention may propose one or more amend-
ments. Under either method of proposal, the
amendment becomes a valid part of the U.S.
Constitution only if it is ratified by the legisla-
tures of three-fourths of the states, or if it is rati-
fied by conventions in three-fourths of the states.

The U.S. Form of Government

In a pure democracy, every adult citizen may vote
on all issues. This is almost impossible to make
happen in a nation of more than 300 million-
people. Instead, the United States is a republic

or a representative democracy. Voters select their
representatives to the legislative, executive, and
judicial branches of government.

Although representatives make the day-to-day
decisions, the sovereign power ultimately resides in
the people. This means that the highest final author-
ity to decide what the law shall be rests with the
citizens who exercise their right and duty to vote. In
many elections only a minority of the total number
of voters who are eligible actually exercise this right.

Democratic Representation
in Hungary

The history of democratic representation
in Hungary is long and complicated. For
nearly a thousand years, the only form of
representation was an assembly of nobles
called the Diet which met infrequently

at different places around the country.
Finally, due to the reforms introduced in
the nineteenth century, a parliament was
formed. Unfortunately, the parliament was
relatively weak, and Hungary was dominated
by outside powers. In 1867, the parliament
gained considerable powers when the
Austrian emperor Franz Joseph agreed
that Hungary should be administered as a
separate nation within the empire.

The parliament continued into the twentieth
century as a semi-representative body.

After the collapse of Communism in 1989,
Hungary gained its first parliament that truly
represented all Hungarians.



In What's Your Verdict? Thomas is correct.
The Constitution was proposed, ratified, and
has since been amended only by representatives
of the people in Congress, in conventions, and
in the state legislatures. There has never been a
purely democratic vote on the Constitution.

How did the Constitution
create a system of checks and balances?

The Power to (Govern

WHAT'S Several thousand people
YOUR had assembled in the park
VERDICT?

for the annual Fourth of July
celebration. The state’s senior U.S. senator
opened the ceremonies. He said, “l am proud
and pleased to be a citizen of the United States
of America and of this great state. But, before |
am a citizen of either state or country, |, like all of
you, am a human being. Our humanity precedes
our citizenship. Government exists only by the
will and consent of the people. The people con-
trol the government. Any control by the govern-
ment of the people occurs because the people
have granted permission for that control.”

Does the senator’s analysis conform to
the governmental structure created by the
framers of the Constitution?

The Constitution and the Bill of Rights were writ-
ten by representatives of the people elected by voters
in the 13 original states. These documents place a
priority on the basic rights of human beings. This
priority exists whether people act as individuals

or together. The Ninth Amendment recognizes

this priority by stating, “The enumeration in the
Constitution of certain rights, shall not be construed
to deny or disparage others retained by the people.”

Sovereignty of the States
The Tenth Amendment acknowledges the

continued sovereignty of all of the states to govern
their own citizens within their own borders.
Sovereignty in this sense means supreme political
authority free from external control. The Tenth
Amendment declares, “The powers not delegated

to the United States by the Constitution, nor pro-
hibited by it to the States, are reserved to the States
respectively, or to the people.” Here it is evident that
the Constitution is a shield against the consolida-
tion of unlimited power by the federal government.

Article VI recognizes the Constitution to be
“the supreme law of the land.” It prevails over
any possible contrary state constitution or law.
At the same time, every state’s constitution and
statutes are supreme on matters over which the
federal government has not been given authority.
Powers kept by the states include control over
most business law and contract law, most crimi-
nal and tort law, real property and probate law,
and domestic relations law.

Limiting States’ Powers

The Fourteenth Amendment opens with these
sweeping provisions: “All persons born or natu-
ralized in the United States and subject to the
jurisdiction thereof, are citizens of the United
States and of the state wherein they reside. No
state shall make or enforce any law which shall
abridge the privileges or immunities of citizens of
the United States; nor shall any State deprive any
person of life, liberty, or property, without due
process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.”

Recall that the Fifth Amendment had previously
applied such limitations only to the powers of the
federal government. The Fourteenth Amendment
subjects the states to the same restraint. Due proc-
ess, as outlined in the Fifth Amendment, is not the
only constitutional protection that state govern-
ments are required to respect.

Other relevant amendments in the Bill of
Rights also have been applied to the states. As
a result, today the shield of the Constitution
is effective against abuse of power by both the
federal and state governments. At both levels,
statutes have been enacted to provide compara-
ble protection against abuse of power by private
individuals and corporations.

Powers of the Federal Government
The federal government has the duty to pro-

tect every state against invasion. It may raise

and support armies, a navy, and an air force for
national defense. The federal government alone
may establish post offices, coin money, and tax
imports and exports. Both federal and state leg-
islatures may impose other taxes—on sales and
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SELECTED FEDERAL REGULATORY AGENCIES AND THEIR POWERS

Federal Reserve System'’s Board of Governors Determines economic policies involving the money supply,

credit availability, and interest rates.

Federal Trade Commission (FTC) Assists the antitrust division of the Justice Department. Enforces laws
against anti-competitive business activities. It also is involved in protecting consumer rights, preventing
monopolistic behavior, and eliminating unfair and deceptive trade practices.

Securities and Exchange Commission (SEC) Enforces laws regulating the disclosure of information related
to the buying and selling of stocks and bonds. It also regulates the stock exchanges themselves.

National Labor Relations Board (NLRB) Charged with preserving employees’ rights to join labor unions
and to participate in collective bargaining. It also is charged with eliminating employer, employee, and

union unfair labor practices.

Federal Communications Commission (FCC) Controls all interstate channels of communication and
channels of communication between the United States and foreign nations. This includes satellite,
telegraph, telephone, radio, and television forms of communication.

Equal Employment Opportunity Commission (EEOC) Charged with the elimination of workplace
discrimination based on race, religion, sex, color, national origin, age, or disability.

Occupational Safety and Health Administration (OSHA) Governs health and safety in the workplace.

Consumer Product Safety Commission (CPSC) Researches the safety of various consumer products,
including toys. It also collects data on mishaps with products and has banned various products including

toys, baby cribs, and fireworks.

Food and Drug Administration (FDA) Enforces a number of pure food and drug acts. Tests and reviews
any new drug before it can be marketed to the American public. The FDA also conducts food product
inspections and regulates the availability and use of medical devices such as prosthetics and pacemakers.

Environmental Protection Agency (EPA) Enforces antipollution acts (the Clean Air and Clean Water Acts,
for example) and regulates the creation, marketing, and use of various hazardous chemicals. Also handles

cleanups of toxic dumpsites around the country.

Nuclear Regulatory Commission (NRC) Charged with insuring the safety of nuclear power plants in the

United States.

Department of Homeland Security (DHS) Controls an agency formed by the merger of 22 separate
agencies into one with the mission of protecting the American homeland from terrorist attack.

on incomes. The federal government has exclu-
sive power to regulate interstate commerce, or
commerce that affects trade between states, and
foreign commerce. Each state retains authority to
regulate intrastate commerce, or trade within its
own borders.

As a result of the nationwide, or interstate,
impact of the Great Depression in the 1930s,
the federal government assumed more and
more power in the regulation of business. Today
this power is exercised through its many agen-
cies. The figure above lists and describes some
of the major federal agencies. When a federal
agency properly makes regulations to control its
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commercial area of responsibility, those regula-
tions have the force of federal law. The states
often have similar agencies with jurisdiction only
within their boundaries.

Congress has the power to make detailed laws
it considers appropriate for executing the pow-
ers given to it in the Constitution. The people,
through their votes, ultimately control the entire
governmental structure. Each adult retains power
over choice of a place to live and to work, a
career, friends, travel, holiday activities, and many
other personal lifestyle factors.

In Wharts Your Verdict? the senator’s comments
do accurately reflect the reality of the relationship



between citizens and the government today.
However, even after the Bill of Rights was added
to the Constitution, certain deficiencies existed in
the Constitution and in the resulting life of the
nation. Additional amendments have been ratified
through the years to correct these problems.

THINK ABOUT LEGAL CONCEPTS

1.

Under the U.S. Constitution, all spending bills
must originate in the _7?_.

Which of the following powers was not retained
by the states? (a) power to define and apply
tort (personal injury) law (b) power to define
and apply criminal laws (c) power to define and
apply probate laws (d) the states retained all of
the above powers

Individual states in the United States can coin
money. True or False?
According to the Constitution, the legislative

powers of the federal government are vested in
the __?__ of the United States.

THINK CRITICALLY ABOUT EVIDENCE

How is the power to

govern divided between the federal and state
governments?

N/
Jtra '
Study Tools
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. The U.S. Senate is made up of _?_ members

from every state.

. The U.S. House of Representatives is made up

of the same number of members from each
state. True or False?

. The U.S. Senate has the power to initiate

impeachment proceedings against a U.S.
President. True or False?

. The _?_branch of government is headed by the

President.

Study the situation, answer the questions, and then prepare arguments to support your answers.

9. You are a member of the legislature of a large

10.

Midwestern state. Your state is running short of
money to carry out some much needed programs.
As a possible solution you suggest that the state
government issue its own currency to people who
work for it. The currency can be exchanged for dol-
lar bills at a rate that is to be fixed by the state the
first of every month. Is your idea constitutional?

Later in the legislative session mentioned in
exercise 9, you become disenchanted with your
fellow citizens when you learn that only 28 per-
cent of those eligible to vote actually did so in
the last election. Consequently, you pass a law
requiring that everyone vote in every election.

What arguments can you make in support of
such a measure? Against?

. The Equal Rights Amendment (ERA) was for-

mally proposed in 1972. It provided: “Equality
of rights under the law shall not be denied or
abridged by the United States or by any state
on account of sex” For more than ten years, sup-
porters and opponents conducted campaigns
in all states. When the time limit for approval
elapsed in 1982, only 35 of the required state
legislatures had voted in favor. Women in a
sorority at a nearby college now wonder if
another campaign should be launched to pass
the ERA. How would you advise them?
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2-3 The Internet and Constitutional Rights

GOALS

B Understand the issues of jurisdiction that arise
with Internet usage

B |dentify the various constitutional issues
involved in the use of electronic communication

Who Controls
the Internet?

WHAT'S Sharksinthepool.biz Inc.
YOUR is a Nevada manufactur-
VERDICT? ing company that sells an
elbow-stiffening device for pool players. The
device holds the elbow in the proper posi-
tion for a smooth and accurate follow through
while cueing a ball. The device has been very
popular for several years and has only been
sold on the Internet to customers through-
out the United States as well as in Japan,
Canada, Mexico, Europe, and South America.
Recent research into the use of this device
has found that even moderate use may cause
a pinched-nerve syndrome somewhat like
carpel tunnel but in the user’s elbow. You are
the founder and president of the company.
You are extremely concerned about the law-
suits that may be filed against your company.

Where may these suits be filed? What
jurisdiction’s law will be used to decide
these cases once filed?

Foundations of Cyberlaw

Literally right in front of your noses an entire new
area of law is being formed. Cyberlaw—Ilaw that

is intended to govern the use of computers in e-
commerce and, more generally, the Internet—is
developing at a previously unheard of pace. Legal
issues born in this advancing wave of technology are
testing the courts and established law to the maxi-
mum. The cases in which these issues are developed
involve the computer and subject areas such as juris-
diction, trademarks, copyrights, contracts, privacy,
obscenity, defamation, security of data, and crime.
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cyberlaw browser

Often the opinions in these cases do not fully
decide the issues, but clarify them. The judges
in the cases leave it to Congress, the state legisla-
tures, and federal and state administrative agen-
cies to actually create the lasting cyberlaw.

An example can be found in the complex area
of jurisdiction, where states have competing laws
to determine where a case is to be tried. The
courts often are faced with the choice of either
duplicating the work of other courts in other
jurisdictions or accepting the result determined in
the other courts without adequate review.

The Birth of the Internet

The U.S. Department of Defense laid the ground-
work for the Internet in the late 1960s during
the so-called Cold War. It did so by having its

One of the most difficult issues in cyberlaw is
determining jurisdiction, or where a case will be tried.
Based on what you know about the Internet, why do
you think this is so difficult?
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Advanced Research Projects Agency (ARPA) tie
together computers on various academic campuses
and research centers around the country in a net-
work called ARPANET. The idea was to increase
the pace of development of defense projects by
empowering the sharing of defense-related infor-
mation between researchers through the use of
electronic mail, file transfers, and online chats.
The success of the idea was immediate and, as a
result, this defense network was expanded and
even connected to overseas networks.

Soon academics outside of the defense estab-
lishment began to take notice of the usefulness
of the medium. As a consequence, in the late
1980s the National Science Foundation (NSF)
built its own network. This more advanced NSF
network—or Internet—took over the functions
of the defense network and continued to grow
and gain in popularity among the academics and
students who had the expertise to use it.

Eventually, commercial interests began to
inquire about the Internet. Their requests to use it
for business purposes, however, were turned down.
This was primarily because the NSF Internet, like
the defense network before it, was never intended
to serve a commercial purpose. In fact, until 1991,
all the users of the NSF network had to agree to
a contract that explicitly disallowed the use of the
Internet for business purposes.

The World Wide Web

In 1990, after 20 years of scientific and academic
use, the Internet was opened up to new users
through the creation of hypertext. Hypertext is a
nonlinear format for the publishing of information
used to send e-mails, transfer mountains of data,
and converse in chat rooms. These new users were
seeking specialized information in subject areas in
which they did not have a great deal of background.
The access these new users desired was deve-
loped chiefly through the work of one person,
Tim Berners-Lee. Working at the European
Laboratory for Particle Physics, Berners-Lee deve-
loped the World Wide Web (WWW) Program
mainly in his spare time. This program’s effect
was to simplify the Internet to allow almost uni-
versal access to anyone with the use of a com-
puter. Berners-Lee, who has not earned a profit
from his development, is currently director of the
World Wide Web Consortium, the coordinating
body for Web development. His vision is that
of open access to as wide a body of information
as possible for every user. This access is accom-
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plished through the use of a scanning program
called a browser. A browser utilizes the attributes
of hypertext to allow immediate access to any and
all subjects and the background information nec-
essary to comprehend them.

To quote Berners-Lee, “there is power in arrang-
ing information in an unconstrained, web-like way.”
To that end, he created hypertext markup language
(HTML) and hypertext transfer protocol (HTTP).
HTML dictates the format of standard Web docu-
ments, while HT'TP provides the standard for
exchanging files in the HTML format. Note that in
this web-like arrangement of information, there are
a multitude of connecting points and, therefore, a
multitude of paths and storehouses for information.
Shut down one path or storehouse and many more
spring up in its place. The very decentralization of
the Internet makes it nearly impossible to exercise
legal control over it and what goes on within it.

Evolving Legal Issues in Cyberspace

Cyberlaw is developing in many separate areas at
once. Contracts, privacy, obscenity, defamation,
security of data, trademarks, copyrights, and crime
all have been the focus of many decisions intended

Information on the Internet is arranged in a web-like
fashion. How does this affect government’s ability to
exercise legal control over it?
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to resolve the legal issues raised by computer usage
and the Internet. These issues will be explored in
the remainder of this lesson and in the Cyberlaw
features in the chapters that follow.

THE ONGOING ISSUE OF JURISDICTION Final
answers to the legal questions in all of the areas
mentioned above can only be arrived at after the
court responsible for giving them is determined.
Traditionally, the state courts have been given
jurisdiction over cases between their citizens. Cases
with relatively large amounts of money at stake and
between citizens of different states, along with cases
that involve questions of federal law, have been left
to the federal courts to decide. (See Lessons 3-2 and
3-3 in the text for more information on this topic.)

Regardless of whether or not a case is filed in
state or federal court, however, the vital issue soon
becomes whether or not the case is to be decided
within the state where it was filed or in the state
where the e-business is physically located. For
example, would a corporation physically located in
New Jersey and incorporated there have to fund a
defense against a case filed against it in California?

The answer to this question of jurisdiction is
based on two vital legal considerations. First of
all, the laws of the state in which the case is filed
must allow suits against non-resident defendants.
Most states do have statutes—referred to as “long-
arm statutes” for the long arm of the law—that,
for the good of their citizens, permit such cases to
be heard. However, the standards the state’s long-
arm statute sets for the involvement of the non-
resident defendant in the state must be met or
the suit will be dismissed for lack of jurisdiction.
These standards vary from state to state.

Some standards require a concrete presence
in the state in the form of an office, a traveling
salesperson, a mailing address, etc. Others sim-
ply require a reasonable presumption that the
defendant is doing business in the state by its
level of involvement there.

The second legal consideration relating to
jurisdiction is whether or not allowing the state
or federal court (the latter using the state rules)
to decide the case would be a violation of the due
process requirements of the U.S. Constitution.
As discussed earlier in this chapter, these require-
ments are embedded in the Fifth and Fourteenth
Amendments to the Constitution. The Fifth
Amendment, originally meant to apply to the
actions of the federal government, prohibits the
taking of life, liberty, or property without the
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due process of law. The Fourteenth Amendment
extends this same prohibition to the states.

According to the latest decisions regarding
cyberlaw issues, the establishment of jurisdiction
by a state over a nonresident defendant is only
proper if the defendant has either a “substantial,
continuous, and systemic presence” in the state
or has “minimum contacts” with the state. Most
e-businesses lack the former and, therefore, are
judged by the minimum contacts rule.

Soliciting business from a web site available in
the state generally has been held to be a minimum
contact. Accordingly, it is reasonable to presume
that a lawsuit (over contracts, product liability,
warranty, etc.) might be generated as a result of
such activity. Simply providing an informative
web site has been held not to be a minimum
contact, however. In other words a car company
merely providing pictures and characteristics of
its cars on its web site but not providing a means
by which one can be purchased through the web
site itself would be free of the threat of suit based
strictly on it as a “minimum contact.” There must
be something more to indicate that the defendant
intended to serve the market in the state.

In Whats Your Verdict? Sharksinthepool.biz
Inc. most likely would have to defend against the
product liability suits wherever they were filed in
the United States. Should they not defend and
suffer a default judgment or defend and lose, the
judgment may be entered and enforced against
them in a Nevada court without substantial
review by the Nevada court.

INTERNATIONAL JURISDICTION International
cases are governed by international law, which

is currently under serious revision due primarily

to e-commerce. An established, pre-e-commerce
principle is that a country may exercise jurisdiction

Imagine that you are a member of the gov-
erning body of the Internet. Help to set up a
system of rules and a procedure for enforce-
ment to prevent the appearance of web

sites that you consider unethical. These may
include sites that contain instructions on
how to make bombs or how to assist or com-
mit crimes. Research and appraise the rules
that are currently in place for this purpose.
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What action can an e-business take to remove the
uncertainty involved in both international and domestic
jurisdiction issues?

only over activities with a substantial effect on or in
that country. However, new standards under con-
sideration would impose a country-of-origination
selection principle on business-to-business transac-
tions and a country-of-residence-of-the-consumer
principle on consumer transactions. The review-
ability of decisions made overseas and then entered
in the domestic courts of the United States for
enforcement currently is covered mainly by treaties
between individual countries.

Most of the uncertainty involved in the juris-
diction issue can be removed if the e-business
puts a notice on its web site and clarifying
section in its contracts. This notice or clause
should state, in effect, that all legal issues shall
be resolved in a particular jurisdiction (hopefully
its home state) with favorable laws. If the laws
of a particular jurisdiction do not allow such
limits on suits, then the e-business should not do
business in that jurisdiction.

What characteristic of the
Internet makes exercising legal control over it
nearly impossible?

Internet- Related
Constitutional Issues

A respected Internet news

WHAT'S
YOUR , Service carried on its web site
VERDICT? a picture of the U.S. Secretary

of State provided by the Secretary’s public-
ity staff. The picture depicted the Secretary
of State shaking hands in front of a foreign
embassy next to a statue of a nude woman.
The web site does not have the controls
required to ensure that minors do not have
access to it. In fact, it promotes itself as a
source of information for school-age children.

Would the news service be in violation of
federal statutes against online pornog-
raphy accessible by minors? Would the
Secretary of State or the Secretary’s office
be in violation of the statute?

Freedom of Speech

The legal cornerstone of any defense against gov-
ernmental action that would place limitations on
freedom of speech are the rights protected by the
First Amendment to the U.S. Constitution. This
protection against federal governmental action is
extended by the Fourteenth Amendment against
similar state actions.

Note that these basic means of expression—
speech, press, religion, assembly, and petition—are
jealously protected not only in their fundamental
forms but also in the extension of those forms.
Such extensions may include flag burnings, anti-
government publications, or what the vast majority
would label obscene. The theme of this extended
protection is that censoring these questionable
forms of expression would ultimately have a
chilling effect on more generally acceptable forms.

However, even these fundamental rights are not
absolute. Certainly the freedom of speech does
not condone your shouting “fire” in a crowded
theater or a newspaper maliciously publishing
lies about a celebrity. In the case of obscenity,
for example, the basic law was formulated by the

U.S. Supreme Court in the mid-1950s.
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Freedom of speech is an important right protected by
the First Amendment. Besides communicating orally,
what other means of expression are protected under
the umbrella of freedom of speech?

ROTH V. UNITED STATES In Roth the Court deter-
mined that obscenity did not have the protection
of the First Amendment. To reach this conclu-
sion the court noted that the protections given
speech and the press were to ensure the open
exchange of ideas that would allow necessary
political and social change. Therefore, to quote
the Court in Roth v. United States,

All ideas having even the slightest redeem-
ing social importance—unorthodox ideas,
controversial ideas, even ideas hateful to the
prevailing climate of opinion—have the full
protection of the guaranties, unless excludable
because they encroach upon [interfere with]
the limited area of more important inter-

ests. But implicit in the history of the First
Amendment is the rejection of obscenity as
utterly without redeeming social importance.

Obviously, it is vital to be able to determine
what is or is not obscene in order to apply the
court’s decision. The standards used to determine
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that issue have varied through the years. The
Roth decision, quoted above, indicated that the
key question was whether or not the questionable
material had any redeeming social importance. If
it did not, then it could be regulated or banned
totally by the federal or state government.

MILLER V. CALIFORNIA In the 1960s the standard
became whether or not the questionable mate-
rial was “utterly without redeeming social value.”
This standard was much more difficult to prove
and resulted in much greater latitude for those
publishing material arguably obscene. Finally, in
a 1973 case, Miller v. California, the Supreme
Court toughened the standards by deciding that
the questionable materials were to be judged by
the standards of the community affected.

Unfortunately, the Miller standards proved inad-
equate when applied to the Internet environment.
Slowly, however, case law has begun to fill in the
necessary gaps. For example, the issue of “com-
munity standards” raises the question, “Which
community?” The answer to the question often
determines whether or not someone will spend
years in jail. Currently, the case law holds the
sender to the standards of the recipient’s commu-
nity. This tends to put the responsibility on the
party profiting from such an exchange to know
those standards and refuse to send the material to
areas in which the community standards would
make such an act illegal.

Local community standards also are applicable
in determining whether or not the material has
any literary, artistic, political, or socially redeem-
ing value when taken as a whole. Certainly, what
is of such value will vary greatly from an urban
to a suburban setting. Because of the unpredicta-
bility of the interpretation of the laws it has been
suggested that the “community” be considered to
be the Internet community rather than any par-
ticular geographical region. Thus far, the courts
have declined to adopt this perspective.

Supreme Court decisions of the last 50 years
have held that once material is determined to
be obscene, it can be regulated by the local,
state, and federal governments. The types of
regulation and their extent, however, have been
open to challenge. See “Landmark Decisions in
Cyberlaw,” on the next page.

COMMUNICATIONS DECENCY ACT In 1996,
Congress passed the Communications Decency
Act (CDA). One purpose of CDA is to control

the knowing transmittal of obscene material



LANDMARK DECISIONS IN CYBERLAW

Burger King Corporation v. Rudzewick The court determined that a defendant company or other entity
of one state that has created a “substantial connection” through “minimum contacts” purposely directed
toward a foreign state(s) becomes subject to the laws of that other state(s). 1985 decision of the U.S.

Supreme Court found at 471 U.S. 462

Roth v. United States In this eloquently worded decision the court stripped away the protections of the
First Amendment from obscene material. 1957 decision of the U.S. Supreme Court found at 354 U.S. 476

Miller v. California This decision set down a three-part test to be used to determine whether or not mate-
rial can be considered obscene and consequently regulated or banned by local, state, and federal govern-
ments. 1973 decision of the U.S. Supreme Court found at 413 U.S. 15

Ashcroft v. American Civil Liberties Union (Ashcroft Il) In this decision the U.S. Supreme Court upheld a
district court injunction against enforcing the Child Online Protection Act (COPA) due to the Court’s feeling
that the statute unduly chilled free speech where less-restrictive means are available to achieve the statute’s

intended ends. 2004 decision found at 524 U.S. 656

through the Internet. The statute provides heavy
fines and imprisonment for up to five years for
first-time violators with even stronger penalties
for subsequent offenses. Upon passage, the CDA
came under immediate legal attack from the
American Civil Liberties Union and others. The
result, due mainly to the legally ambiguous term
“indecent” used in the statute, was the declara-
tion that the statute was overbroad and chilling
of protected speech. Consequently, the statu-
tory portions relying on that term were declared
unconstitutional.

Currently, another section of the Act aimed at
protecting Internet sites from lawsuits for carrying
content created by others is under attack. A law-
suit filed in Illinois in late 2006 targeted a housing
ad site that allegedly carried racially discriminatory
content created by the parties advertising proper-
ties for sale. The section of the CDA under attack
has in the past even protected employers whose
employees have used computer systems at work
to violate the CDA’s own provisions in threaten-
ing and harassing others. However, the carrying of
discriminatory housing ads violates another federal
statute, the Fair Housing Act, which prohibits
such third-person-created ads in print media.
Internet companies such as Google, Yahoo, AOL,
eBay, and Amazon have filed briefs in the case in
support of the immunity provided by CDA.

CHILD ONLINE PROTECTION ACT The Child
Online Protection Act (COPA) of 1998 required
commercial sites to use up-to-date methodology
to restrict access to their sites containing material
harmful to children. This Act was amended due
to the alleged inability of site operators to afford

the necessary equipment and the overbroad defini-
tion of “harmful material” so that it would have
arguably included legitimate art works and scientific
information about sex. As access-control technology
continues to become more accurate and cheaper,
the Act’s potential for enforcement by the federal
government has increased. If convicted of violating
the Act, commercial web sites face fines of up to
$50,000 per incident and web-site operators face
jail terms of up to six months. See the figure on
page 43 for a summary of the statutes relating to
free speech issues and citations to these statutes.

In Whats Your Verdicr? the Child Online
Protection Act of 1998 might have made crimi-
nal both the actions of the news site in posting it
and the actions of the Secretary of State’s staff in
circulating the picture.

The Right of Privacy

The right of privacy was legitimized as a right
by the U.S. Supreme Court in the late 1960s.
Ever since then, it has been based on a person’s
reasonable expectations as to whether his or
her actions, communications, beliefs, and other
personal attributes deserve protection from those
who would improperly use them. For example, a
recent case involved an employee’s privacy regard-
ing personal e-mail sent at work. The court held
that the employee had no true expectation of
privacy on a company’s e-mail system. Therefore,
the employee’s personal e-mails were not
protected by the right of privacy.

Other issues of privacy remain unresolved. For
example, spamming—the practice of sending unre-
quested bulk e-mailings to hundreds of thousands
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of potential customers via the Internet—is sup-
ported by the ability to generate address lists. This
generation typically is performed by popular web
sites compiling the “cookies” that are left behind
every time such a site is visited by a web user. A
cookie is a packet of information containing the
Internet address and other personal information
about a web site visitor, such as buying patterns.
This information is then sold without the user’s
knowledge or permission.

Existing federal law rightfully protects against
such information being gathered on the videos
and cable programs you rent or purchase. But,
no such law exists in the United States that cov-
ers gathering information about users while they
are online. The European Union (EU) has passed
a directive that requires its member nations
to pass legislation protecting consumers—not
companies—against such practices.

The European Union Directive forbids
member nations from permitting the transfer of
personal data to companies and other entities in
a nation, like the United States, that does not
provide an adequate level of personal privacy pro-
tection. Should U.S. firms doing business in the
European Union, especially in the areas of credit
and insurance, transfer data back to the United
States they could be in violation of the directive
and subject to penalties and civil suits. To address
this problem, the Department of Commerce
negotiated with the European Union to produce a
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list of precautions that a U.S. firm should take in
order to comply with the EU directive.

BigBro Inc. assured its employ-
ees that any e-mails they sent
over the company’s computer
system would be confidential and that no
action, such as reprimand or termination,
would ever be taken based on such commu-
nications. However, Gulli Bell, an employee,
sent several e-mails to a fellow employee
complaining about management decisions
and stating that the company president was
“twice as smart as an ox.” She was dismissed
soon thereafter, and the e-mails were cited as
the primary reason. The state where BigBro
was located was an employment-at-will
state, meaning that Bell could legally be fired
without statement of cause. Bell brought
suit against BigBro for breach of her right of
privacy but lost.

IN THIS
CASE

CHECKPOINT What are the constitutional
issues related to use of the Internet?

Whenever you visit a web site, personal
information about you may be col-
lected and then sold by the web site
operator. What is your opinion of this
practice? Do you think it should be out-
lawed? Why or why not?



STATUTES OF IMPORTANCE TO CYBERLAW

Lanham Act of 1976 (Title 15 U.S.C. Section 1051 et. seq.) Provides for the registration and protection of
trademarks and copyrights.

Trademark Dilution Act of 1996 (Title 15 U.S.C. Section 1125) Attempts to protect the holders of famous
trademarks from the effects of domain-page registrations that tend to confuse and dilute the trademark’s
goodwill.

Computer Fraud and Abuse Act (Title 18 U.S.C. Section 1030) An often-amended act that pioneered the
treatment of computer-related crimes as unique offenses in the United States Code.

Telecommunications Act of 1996, also known as The Communications Decency Act of 1996 (CDA) (Title
47 U.S.C. Section 223, Title V) Makes it criminal to knowingly transport obscene material through interactive
computers or interstate or foreign commerce for sale or distribution. In addition Section 230 of the CDA
gives protection from defamation suits to Internet service providers.

Child Online Protection Act of 1998 (Title 47 U.S.C. Section 231) Makes it a crime for site operators to fail
to use proper technology and methodology to prevent minors from accessing “harmful” material.

Fraudulent Online Identity Sanctions Act of 2004 Increased potential prison sentences by up to seven
years for someone who provided “material and misleading false contact information to a domain name reg-
istrar, domain name registry, or other domain name registration authority.”
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THINK ABOUT LEGAL CONCEPTS

1. Typically, when citizens of the same state sue 4. The Act that would offer protection to an
one another, their case will be handled by employer whose employee used the computer
(a) the state courts (b) the federal courts system at work to harass his ex-girlfriend is the
2. What is obscene is now determined by one (@) CDA (b) COPA (c) FTCA (d) none of the above
uniform national standard. True or False? 5. Statutes that allow a citizen of one state to

file suit against a non-resident of the state are
called (a) Jurisdictional Reach Acts (b) long-arm
statutes (c) Interstate Commerce Acts

3. An employee’s personal e-mail, composed and
sent at work, is protected by the right of privacy.

True or False?
THINK CRITICALLY ABOUT EVIDENCE

Study the situation, answer the questions, and then prepare arguments to support your answers.

6. Sy Bore has been receiving spam mail adver- nature of the pictures. At trial, the senders
tisements from adult-oriented web sites that defend themselves by showing the material is
contain pictures. Some of the pictures are very not obscene in their home states. Can they still
similar to ones that have been termed obscene be convicted?
in his state, and the senders were punished at 7. Consider the effects of making the European
criminal law there. However, the senders of the Union’s privacy standards federal law here in
pictures he is receiving in the spam mail are the United States. What groups would support
located in states other than Bore’s. Bore per- a movement to do so? What groups would
suades the local prosecutor to bring charges oppose the move? What would be the effects
against the senders based on the obscene on business?
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Chapter 2 Assessment tra!Quiz Pre

school.cengage.com/blaw/lawxtra

CONCEPTS IN BRIEF

2-1 Foundations of the U.S. Constitution through the Nineteenth Amendment. The vot-
1. The documents that helped form the U.S. govern- ing age for all citizens was lowered to eighteen
ment include the Declaration of Independence, by the Twenty-Sixth Amendment.
S Ar,t'dgs of Confgderauon_, s t.he — 2-2 Division and Balance of Governmental
Constitution, including the Bill of Rights. o
2. The First Amendment protects free speech, 6. A vigorous and useful balance of power exists

free press, free exercise of any private religion,

freedom to assemble peaceably, and the right

to petition the government for redress if one is
wronged.

among the three basic branches of government:
legislative, executive, and judicial.

7. The Tenth Amendment allows states the
freedom to govern their citizens. However, the
Constitution limits states’ powers through the
Fourteenth Amendment.

3. Civil rights are personal, natural rights of indi-
viduals guaranteed by the Constitution.

4. Although the Constitution does not spell out

what is meant by “due process,” U.S. Supreme 2-3 The Internet and Constitutional Rights
Court decisions have come to define it as a 8. Cyberlaw is developing at a rapid pace as the
defendant being provided, at a minimum, ade- underlying technology advances.

quate notice and a proper hearing. Due process 9. Freedom of speech and the right of privacy are
of law is assured by the First, Fourth, Fifth, Sixth, the two main constitutional issues related to
Seventh, and Eighth Amendments. Internet use.

5. Voting rights were extended to freed slaves
by the Fifteenth Amendment and to women

YOUR LEGAL VOCABULARY

Match each statement with the term that it best defines. Some
terms may not be used.

1. Personal, natural rights guaranteed by the Constitution

amendment
Articles of Confederation

‘ Bill of Rights
2. Internet scanning program browser
3. Governmental system wherein each citizen may vote directly to .
T civil rights
decide issues
cyberlaw

4. Division and allocation of the powers of government between
its various branches

Q@ -~ P 2 n T 9

Declaration of

S . Independence
5. Governmental systems wherein citizens elect representatives to P
decide issues h. democracy

due process of law

6. Supreme political authority free from external control

7. Charter for common government for the 13 colonies prior to J. impeachment cases
the adoption of the Constitution k. interstate commerce
8. Document that provides a framework for the federal govern- l. intrastate commerce
ment, consisting of 7 articles and 27 amendments m. political party
9. Concept of fundamental fairness in compliance with reasonable n. republic
and just laws .
) o o. sovereignty
10. The first ten amendments to the U.S. Constitution p. system of checks and
11. Law that is intended to govern the use of computers in balances

e-commerce g. U.S. Constitution

Change or alteration



REVIEW LEGAL CONCEPTS

13. The Constitutional Convention of 1787 was During the Vietnam era, young people around
meant to make changes in the Articles of the country tried to do just that. Most citizens
Confederation instead of create a new document. who read the document but were not told that
Why do you think the Articles were discarded? it was the Declaration, refused to sign and, in

14. Can you foresee a time when the U.S. might some cases, reacted violently to its content.
become a true democracy? If so, how could this Why is that?
occur? 17. Susan, a manager in a local company, became

15. While the system of checks and balances works romantically involved with one of her subordi-
to prevent the accumulation of too much power eSS Tney s love fesges brds
by any one branch of the government, it also and forth by using the company’s Internet con-
causes problems in the functioning of govern- nection. The company regularly monitored its
ment. What do you think some of these prob- employee’s on-the-job e-mails and had a policy
lems might be? against such personal involvements. As a con-

16. Could you get your friends and neighbors to ?:&L;?Qszfsursiigcwa\fvf;lriﬁésxfn?rouQht SlEie
sign the Declaration of Independence today? P Y- ’

WRITE ABOUT LEGAL CONCEPTS

18. Write an essay on how the framers of the 21. HOT DEBATE While the passages denouncing
Constitution and the Bill of Rights could justify the people of England and the slave trade were
the maintenance of slavery and the denial of cut from Jefferson’s draft of the Declaration,
voting rights to women. numerous direct accusations against the King

19. Write a paragraph stating your opinion about of England were left in the document. Why was
which is the most important right preserved by the King singled out for criticism and not the
the Bill of Rights. people? Was this a wise move on the part of the

i ?

20. The Bill of Rights is presented in this book in the Comislnelie] Congies?
language the founding fathers used. Rewrite the
Bill of Rights in your own words.

MAKE ACADEMIC CONNECTIONS

22. HISTORY Rhode Island was the last of the 23. SOCIAL SURVEY Apply the standards of the

13 colonies to ratify the Constitution. Using the
Internet and the library, determine what caused
them to pause for so long. Write a one-page
paper summarizing your findings.

THINK CRITICALLY ABOUT EVIDENCE

Child Online Protection Act to works of art,
advertisements, and other such displays easily
visible to the young in your community. What
conclusions can you draw about the Act and its
enforcement as a consequence?

Study the situation, answer the questions, and then prepare arguments to support your answers.

24,

Jennifer let her cousin use her computer during
a recent visit. Without Jennifer’s permission the
cousin visited several web sites that sold por-
nography. Now Jennifer is receiving spam from
similar sites all around the world. No matter
how often she reports the objectionable nature
of the material, it keeps appearing. Evidently,
the site her cousin visited sold her web address
to others in the same line of business. It makes

25.

her very upset, but she cannot change her web
address for some time. What practical and legal
means can Jennifer use to solve this problem?
In 1919 the Eighteenth Amendment outlawed
“the manufacture, sale, or transportation

of intoxicating liquors...." This law led to
widespread illegal traffic in liquor by criminals.
The controversial law also led to unspoken
approval of the illegal trade by many citizens



who continued to buy and consume liquor. The
Eighteenth Amendment was repealed by the
Twenty-First Amendment, but individual states
were permitted to continue to enforce Prohibition
within their borders. By 1966, all individual

ANALYZE REAL CASES

states had abandoned Prohibition. According to
experts, abuse of alcoholic beverages is the most
serious drug problem in overall harmful effect on
society. Should Prohibition be reinstated? If not,
what, if anything, should be done?

26.

27.

28.

A Champaign County, lllinois, board of educa-
tion granted permission to religious teachers to
give religious instruction in public school build-
ings in grades four to nine. Subject to approval
of and supervision by the superintendent of
schools, the teachers were employed by a pri-
vate religious group and included representa-
tives of the Catholic, Jewish, and Protestant
faiths. Only pupils whose parents requested
religious instruction were required to attend
the religious classes. McCollum, a resident with
a pupil who was enrolled in one of the public
schools, sued for a writ, or court order, to end
the religious instruction as a violation of the
First Amendment to the Constitution. The writ
was denied, and the Illinois Supreme Court
upheld the denial. The parent appealed to the
U.S. Supreme Court. Should the writ have been
granted to end the practice as a violation of the
First Amendment? Why or why not? (McCollum
v. Board of Education, 333 U.S. 203)

In 1964, a motel owner in Atlanta restricted its
clientele to white persons, three-fourths of whom
were interstate travelers. U.S. government attor-
neys charged that this policy violated the Civil
Rights Act of 1964, which forbids such discrimina-
tion against blacks. The trial court ordered the
motel to stop refusing blacks as guests. The motel
owner appealed to the U.S. Supreme Court, claim-
ing the Civil Rights Act was unconstitutional. Was
it? Why or why not? Does the federal government
have the power to regulate matters that might

in any way affect interstate commerce? (Heart of
Atlanta Motel, Inc. v. United States, 379 U.S. 241)

Cleveland police had received information that
a person wanted for questioning about a recent
bombing was hiding in a particular two-family
dwelling. There was said to be a large quantity
of illegal lottery materials hidden in the home.
Upon arrival, three officers knocked on the door
and demanded entrance. Mapp, who lived on
the top floor with her daughter, telephoned her
attorney and then refused to admit the officers

29.

30.

without a search warrant. Three hours later, rein-
forced by additional officers, the police returned.
When Mapp did not answer immediately, they
tried to kick in the door, then broke its glass pane,
reached in, unlocked it, and entered. Meanwhile
Mapp’s attorney had arrived, but the officers
would not let him see his client or enter the
house. Mapp demanded to see a search warrant.
When an officer held up a paper claiming it to be
a warrant, Mapp grabbed the paper and placed

it in her bosom. A struggle ensued during which
the officer recovered the paper. Mapp was hand-
cuffed for resisting the officer. The entire house
was searched, but all that was found were certain
allegedly “lewd and lascivious books and pictures.”
Mapp was convicted of knowingly having them
in her possession. At the trial, no search warrant
was produced nor was the failure to produce one
explained. Mapp appealed to the U.S. Supreme
Court for a reversal of her conviction because it
was based on a search that was illegal under the
U.S. Constitution. Was the evidence for conviction
obtained in violation of the U.S. Constitution? If
so, was it admissible in the trial against the defen-
dant Mapp? (Mapp v. Ohio, 367 U.S. 643)

Weber was injured while staying in a hotel in
Italy. When he returned to the United States,

he filed suit against the hotel in a New Jersey
court. Weber based his claim that the New
Jersey court had jurisdiction on the fact that the
hotel’s web site advertising for rooms for rent
was available in that state. Was Weber correct in
maintaining that the New Jersey court had juris-
diction? (Weber v. Jolly, 977 F. Supp. 327)

When a company began sending literally mil-
lions of unsolicited e-mails per day to its sub-
scribers, America Online (AOL) blocked the
transmissions. The sender then sued claiming an
abridgement of its First Amendment rights by
the action and requested an injunction prevent-
ing AOLs actions against its spamming. How
should the court decide? (Cyber Promotions, Inc.,
v. America Online, Inc., 948 F. Supp. 436)



Sports & Entertainment Law

Seinfeld’s “George” a Plagiarization?

—

COSTANZA V. SEINFELD 693 N.Y.S.2D 897

BACKGROUND Remember George Costanza, the
character in Seinfeld portrayed for laughs as an inept,
petty failure in business, romance, and other ventures?
The plaintiff in this lawsuit, Michael Costanza, was not
amused.

FACTS Michael Costanza sued comedian Jerry
Seinfeld, NBC, and others for invasion of privacy and
defamation. The cause of action was based upon the use
of the character over the successful TV show’s long run.
George Costanza had Michael Costanza’s character and
last name. Michael alleged that George, bald and obese,
even looked like him. Michael also noted that, like
himself, the show’s character was portrayed as knowing
Seinfeld from college and being from Queens, New York.
Michael alleged that the character’s personality, including
the traits of being self-centered, unreliable, and generally
incompetent, have been imputed to him by the similari-
ties and have humiliated him. He also noted that the
co-creator of Seinfeld called him a “flagrant opportunist”
for publishing a book alleging his connections with and
handling by the defendants during the highly publicized
timeframe of the show’s last episode. He sought dam-
ages in the amount of $100 million because he believed
the interplay with George Costanza was one of the main
reasons for the show’s successful and very lucrative run.
Jerry Seinfeld, NBC, and other defendants offered as
defenses that Michael Costanza waived any right to sue
by accepting a minor role on a Seinfeld episode aired in

© TODD BIGELOW/AURORA/GETTY IMAGES

the middle-1990s, that he made the similarities public
in a book on the subject, and that the label “flagrant
opportunist” was a statement of opinion and was, there-
fore, not actionable as being defamatory.

THE LAW Defamation requires a false written or oral
statement to a third party or parties that brings the vic-
tim into disrepute, contempt, or ridicule by others.

THE ISSUES (1) Was Michael Costanza defamed by
the portrayal of George Costanza on Seinfeld? (2) Was
he defamed by being called a flagrant opportunist for his

lawsuit and publication?

HOLDING Because Michael Costanza’s actual image
was not associated with the character portrayed on
television, the Court held that defamation was not a
viable cause of action. In addition, giving the timing

of the book and lawsuit, the label “flagrant opportun-
ist” was considered a statement of opinion, not fact.
Consequently it could not base a lawsuit for defamation.

PRACTICE JUDGING

1. Do you consider Michael Costanza a public fig-
ure? Why or why not? What would be the conse-
quences for the lawsuit if he were considered a
public figure?

2. Ethically, do you feel that Michael Costanza was
defamed? Why or why not?

Sports & Entertainment Law 47



Chapter 3
Court Systems

3-1 Forms of Dispute
Resolution

3-2 The Federal Court
System

3-3 State Court Systems

Anthony Destin works as a junior designer at a large
fashion house called Berentinos. After two years on the
job, Anthony learns that his co-worker Sarah Blake earns
35 percent more than he does. Anthony and Sarah were
hired at the same time and have exactly the same job.
Anthony has five more years experience in the field than
Sarah does. Anthony discussed his concern with Tom
Sortee, one of his colleagues. Tom commented that such
discrimination against males has long been the rule at
Berentinos. Anthony loves his work but can’t help feeling he is being treated unfairly.

© GETTY IMAGES/PHOTODISC

WHERE DO YOU STAND?

1. What alternative courses of action, other than filing suit in court, might Anthony utilize
to bring about a resolution of the issue?

2. Does Anthony have a duty to anyone, legally or morally, to bring a lawsuit instead of
using alternative forms of dispute resolution?

48 Chapter 3 > Court Systems



3-1 Forms of Dispute Resolution

GOALS KEY TERMS
B Explain how disputes can be settled without litigate verdict
going to court mediator original jurisdiction
B Name the different levels of courts and SIbitator appellate court
describe their jurisdictions and powers court transcript
trial court appellate briefs
Dispute Resolution the clause is enforceable. If both parties agree to

the contract then either party can require a dis-
pute over the repairs to be resolved by arbitration.

WHAT'S Odeen and Dva Click ran
\Ylgg%ICT? the Clickety-Clack Garage How Do Courts Settle Disputes?
in a suburb of Boston,

. ) A court can be defined as a governmental forum
Massachusetts. Part of their standard repair

that administers justice under the law. Courts

contract reads. that any and all disputes aris- decide disputes between private individuals and
ing out of their repair work were to be settled try criminal cases. A court may award damages
by arbitration rather than by a court of law. or order other appropriate relief in resolving pri-

vate disputes and impose punishment (fine and/
or imprisonment) in the criminal cases.
Courts follow impartial and thorough pro-

. cedures to make decisions. Witnesses are in some
How Can Disputes Be Resolved cases compelled to give testimony. The accused

Without Going to Court? party is allowed equal opportunity to argue her
or his side of the case. Typically, two levels of
courts are involved in deciding a dispute. These
two levels are trial courts and appellate courts.

Is this clause enforceable?

Many people decide too quickly to litigate—or
to allow a court to resolve their disputes. When
one person injures another or fails to keep a
binding agreement, often the best solution

is for the parties to negotiate a settlement
themselves. Together, they often can reach a
mutually acceptable solution.

As an alternative to face-to-face negotia-
tions, the parties may invite an independent
third party to act as a mediator. The mediator
tries to develop a solution acceptable to both
sides of the dispute. The actions of a media-
tor are advisory (not legally binding on the
parties). In other cases, the parties may retain
an arbitrator. An arbitrator usually holds an
informal hearing to determine what hap-
pened. The arbitrator’s decision, unlike that
of a mediator, is binding on both parties.

The decision can be enforced by court order

© GETTY IMAGES/PHOTODISC

if necessary. Sometimes a provision for arbi- Disputing parties may retain a mediator or an arbitrator to
tration is included in the original agreement develop a solution. What is the difference between a solution
between the parties. In What's Your Verdict?, offered by a mediator and a solution offered by an arbitrator?
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TRIAL COURTS The court in which a dispute is
first heard is called a trial court. The trial court
hears the witnesses testify and reviews the other
pertinent evidence firsthand so as to determine
the facts of a case. The trial court will then apply
what it selects as the appropriate law to the

facts to reach a verdict, or decision, in the case.
Because it has the power to make these initial
decisions of fact and law, a trial court is said to
have original jurisdiction over the case.

A trial court consists not only of a judge but
also of lawyers, who are officers of the court.
Other court personnel necessary for its operation
include clerks, sheriffs or marshals, bailiffs, and
jury members.

Clerks enter cases on the court calendar, keep
records of proceedings, and often compute court
costs. Sheriffs or their deputies serve as bailiffs.
Bailiffs summon witnesses, keep order in court,
and take steps to carry out judgments in the state
court systems. Marshals have these duties in the
federal court system. Juries are citizens sworn by
a court to decide issues of fact in court cases.

APPELLATE COURTS An appellate court reviews
decisions of lower courts when a party claims an
error of law was made during the lower court’s
proceeding. Because appellate court judges were
not present to evaluate firsthand the truthful-
ness of the witnesses, their testimony, and other
evidence, they do not make determinations of

© GETTY IMAGES/PHOTODISC

Contact the clerks of your local courts—
city, county, and state—to find out the types of
cases over which each court has jurisdiction.

fact. Instead appellate jurisdiction is concerned
solely with errors of law.

Appellate courts examine the transcript,
which is a verbatim record of what went on at
trial. They also read appellate briefs, or written
arguments on the issues of law, submitted by the
opposing attorneys. Appellate courts also often
listen to attorneys’ oral arguments in support
of these briefs. During such oral argument the
appellate judges question attorneys about the
case. Finally, appellate courts decide whether the
decision of the lower court should be affirmed
(upheld), reversed (overturned), amended
(changed), remanded (sent back to the trial court
for corrective action or possibly a new trial), or a
combination of these.

What are the two levels of
courts, and what is the function of each?

i fe

Which type of court, trial or appellate, is pictured here? Justify your answer.
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THINK ABOUT LEGAL CONCEPTS

1.

Which of the following means of dispute resolu-
tion may be enforced by a court order? (a) The
parties invite a mediator to develop a solution.
(b) The parties retain an arbitrator to prescribe

a solution. (c) The parties call the police in to
resolve the dispute.

There is no difference between mediation and
arbitration. True or False?

A trial court has _?_ jurisdiction over a case.

. Courts (a) award damages in criminal cases

(b) hear witnesses at the appellate level

(c) decide questions of fact at the trial level
(d) enforce mediators’ decisions (e) all of
the above

. Appellate courts review decisions of lower

courts when one or more of the parties appeal,
claiming an error of law was made during the

lower court’s proceeding. True or False?

Appellate court review of trial court decisions is
normally confined to errors of _?_.

THINK CRITICALLY ABOUT EVIDENCE

10.

11.

12.

N/
Jlra '
Study Tools

school.cengage.com/blaw/lawxtra

Which of the following are involved in appellate
court proceedings? (a) bailiffs (b) juries
(c) judges (d) witnesses

To _?_ means to allow a court to resolve a
dispute.

When an appellate court sends a case back
down to a trial court for a new trial, it is said to
have _?_the case. (a) affirmed (b) reversed

(c) remanded (d) none of the above

A decision of the lower court that has been
overturned by an appellate court is said to have
been (a) affirmed (b) reversed (c) amended (d)
remanded

A decision of the lower court that has been
upheld by an appellate court is said to have
been affirmed. True or False?

A decision of the lower court that has been
changed by an appellate court is said to be
(a) affirmed (b) reversed (c) amended

(d) remanded

Study the situation, answer the questions, and then prepare arguments to support your answers.

13.

14.

Your boss at Swift Electronics is getting ready to
enter into a series of contracts with a new group
of suppliers. She is concerned with avoiding

the delays and high costs of any litigation that
might result from the new agreements. She asks
you for your recommendations. You suggest
putting a binding arbitration clause in the con-
tracts. Why?

Your boss at Swift Electronics decides against
the recommendations you made (see exer-
cise 13). Six months later, a supplier sends the
wrong projection device in response to your
order. The supplier then refuses to correct the
mistake. Your boss hires an attorney at $250
per hour and takes you to lunch to admit she
made a mistake in not following your ideas.
Ultimately, the case is set for trial. What type of
jurisdiction will this court have? What will be
done during the trial?

15.

16.

In exercise 14, who may be present during the
trial? If there is an appeal, which of these parties
will not have to appear again?

Don Long is convicted of second-degree mur-
der for killing a woman he had been seeing
over the last few months. The court sentenced
him to 30 years in jail. One year after his trial,
Don admits that he withheld evidence that
would have cleared him. He states he did so
to protect his twin brother, who actually com-
mitted the crime, but who was dying of cancer
at the time. He further states that he did not
want his brother to spend the last years of his
life behind bars. His brother has since died.
The evidence is conclusive as to Don'’s
innocence. Should the court set aside his
conviction due to the new evidence? What
policies would support the court in not

doing so?
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3-2 The Federal Court System

GOALS
B |dentify the source of power of the federal courts

B Name the major federal courts and describe
their jurisdictions and powers

Origin of the Federal
Court System

Tom and Martina were dis-

cussing how the various
VERDICT? federal courts were empow-

ered to decide cases. Tom said that federal
courts received their power from the U.S.
Constitution. Martina maintained that
Congress had created and empowered them.

Who is correct?

Through Article III of the Constitution, the peo-
ple conferred the power to judge certain criminal
and civil matters on a system of federal courts:

Section 1. The judicial Power of the United
States shall be vested in one Supreme Courrt,
and in such inferior Courts as the Congress
may from time to time ordain and establish.

The Articles of Confederation did not allow
for a Supreme Court, and some citizens did
not think a Supreme Court would be needed
under the Constitution. As a result, after George
Washington’s inauguration as the nation’s first
president, it took nearly six months for Congress
to utilize the power it was granted under Article
I1I and pass the Federal Judiciary Act. This act
“ordained and established” the U.S. Supreme
Court (USSC) and thirteen district courts. In
1891, approximately a century after passing the
initial Federal Judiciary Act, Congress passed a
Judiciary Act that established the federal Courts of
Appeal. Certain specialized courts, such as those
concerned primarily with tax or bankruptcy mat-
ters, also were created as the need for them arose.

In Whats Your Verdict? both Tom and Martina are
correct. Ultimately, the federal courts receive their
power to adjudicate cases from the Constitution.

52 Chapter 3 > Court Systems

KEY TERMS

general jurisdiction writ of certiorari

specialized jurisdiction

However, the Constitution left to Congress the
power to ordain and establish these courts if and
when it deemed them necessary.

What is the source of power
of the federal courts?

Jurisdiction of the
Federal Courts

WHAT'S Susan Bean, a citizen of lllinois,
%gg%lc T? sued Wallis Turk, a citizen of

* the state of Colorado, for the
breach of a construction contract on Bean'’s
new Chicago residence. More than $600,000
was at stake. Bean filed the suit in Illinois state
court. Turk filed a motion to remove the case to
the federal courts.

Will the case be heard in federal or state
court?

Currently there are three levels of federal courts
with general jurisdiction. These are federal district
courts, federal courts of appeals, and the U.S.
Supreme Court. A court with general jurisdiction
can hear almost any kind of case. A court with
specialized jurisdiction hears only one specific
type of case. The chart on page 53 illustrates the
three levels of the federal court system.

Federal District Courts

The federal (or U.S.) district court is the lowest
level of federal court with general jurisdiction. This
is the trial court (the first court to hear the dispute)
of the federal system. It has the power to determine
the facts and to make initial determinations of the
law to use in deciding the case.



In general, district courts
have original jurisdiction
over (a) federal questions,

FEDERAL COURT SYSTEM

or cases that arise under the
Constitution, U.S. law, and
U.S. treaties; and (b) lawsuits
between citizens of different
states, between a U.S. citi-

(Cases Involving Federal Law) T

UNITED STATES
SUPREME COURT

zen and a foreign nation, or
between a U.S. citizen and

a citizen of a foreign nation.
These parties are said to have
diversity of citizenship. More
than $75,000 must be in
dispute for a federal court to

hear a diversity of citizenship STATE
l it. Otherwise a state ol
awsult. COURTS

court will decide the case.
Bean v. Turk in Whats
Your Verdict? will be tried

of the District Courts.

* Among the federal courts with speciolized]jurisdiction are the Tax Court, Court of
International Trade, and the Claims Court.

13 UNITED STATES COURTS OF APPEALS
(12 Circuit Courts)
(1 Court of Appeals for the Federal Circuit)

UNITED STATES SPECIALIZED MANY
DISTRICT COURTS FEDERAL FEDERAL
COURTS* AGENCIES

he Bankruptcy Court acts as an adjunct

in the federal courts. As the
case has more than $75,000
in question and is between citizens of different
states, it falls within the jurisdictional limits of the
federal courts. These courts, when at least one of
the parties requests their exercising it, have priority
jurisdiction over state courts in such diversity cases.

Federal Courts of Appeals
The federal courts of appeals have appellate juris-

diction over the district courts, certain specialized
federal courts, and many federal administrative
agencies. Such power is exercised when the result
of a case in a lower court is appealed by one or
more of the parties to the case.

Appellate courts do not accept any new evi-
dence or call witnesses. Instead, they review the
trial transcripts, appellate briefs, and oral argu-
ments of the attorneys to reach a decision. No
appellate court, not even the USSC, can change
the factual determinations of a jury.

There are 13 federal courts of appeal. Twelve
of these are circuit courts, each of which is
responsible for an assigned geographic area. The
thirteenth is dedicated to the “federal circuit.” As
such, it handles patent cases appealed out of the
district courts and appeals from federal courts
with specialized jurisdictions.

United States Supreme Court
The U.S. Supreme Court (USSC) has both original

and appellate jurisdiction. Its original jurisdiction,

according to the Constitution, is over “cases affect-
ing ambassadors, other public ministers and consuls
and those in which a state shall be party.” The most
important function of the USSC, however, is the
exercise of its appellate jurisdiction. This jurisdic-
tion is exercised over cases on appeal from the U.S.
Courts of Appeals or from the highest courts of the
various states. If the Supreme Court believes that

a case contains a constitutional issue sufficiently
important to be decided by it, the Supreme Court
will issue a writ of certiorari to the last court that
heard the case. This “writ” or order compels the
lower court to turn over the record of the case to
the Supreme Court for review.

N-TBookmark >

Access school.cengage.com/blaw/lawxtra and
click on the link for Chapter 3. Click on one of
the topics on the home page of the official web
site of the U.S. Supreme Court. Write a one-para-
graph summary of your findings.
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Jurisdiction over state supreme court cases is
limited to those in which a federal question has
been brought out at the trial court level. The
decisions of the USSC that interpret or apply
the U.S. Constitution are final and can only be
overturned by the USSC itself or by a constitu-
tional amendment.

Name the three levels of

federal courts and describe the jurisdiction
of each.

THINK ABOUT LEGAL CONCEPTS

1.

A Supreme Court did not exist under the
Articles of Confederation. True or False?

There are _?_levels of courts with general juris-
diction in the federal system.

The federal trial courts are known as (a) district
courts (b) federal county courts (c) common law
courts (d) all of the above

THINK CRITICALLY ABOUT EVIDENCE

The jury in Martin’s case con-
victed him of grand larceny par-
tially based on evidence found
in the trunk of the car he was driving. The
state appellate courts upheld his conviction.
The USSC, however, took jurisdiction over the
case by issuing a writ of certiorari to the state
supreme court. The USSC on appeal then held
that the search of his trunk that discovered
the items was improper. The USSC overturned
his conviction, as the jury could have been
improperly influenced by such evidence.

IN THIS
CASE

h' 4
Jtral
Study Tools
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4. Cases involving citizens of different states in

which less than $75,000 is at stake must be tried
in the state courts. True or False?

5. An appeal to the federal court system of a ruling
of a federal agency initially would be taken to
(a) a federal district court (b) a federal court of
appeals (c) the USSC

Study the situation, answer the questions, and then prepare arguments to support your answers.

6.

54

Ms. Tant of New York City recently sued Mr.
Bloom, also of New York City. She claimed that
he had run into and injured her while he was
jogging. She asked for $50,000 in damages.
When she filed her suit in federal district court,
Mr. Bloom’s attorney immediately moved for the
case to be dismissed from the federal court for
two reasons. What were they?

Ms. Tant’s case (see exercise 6) was thrown out
of federal court. She later filed it in the New York
state court solely as a case involving Mr. Bloom’s
negligent jogging. When she lost, she appealed
all the way to the highest New York state court
but still lost. She then sought to appeal to the
U.S. Supreme Court. Will the U.S. Supreme Court
hear her case? Why or why not?

Chapter 3 > Court Systems

8. Paul Stone sued his employer for assault and
battery due to the actions of several of his
female co-workers. While gathered around
the coffee machine each morning, they would
whistle at him, make lewd comments, and touch
and pinch him. When the case was dismissed
from the state circuit court, Stone appealed.
The intermediate court of appeals sustained the
result in the lower court, and Stone appealed
to the state supreme court. When the state
supreme court also sustained, Stone sought to
appeal to the U.S. Supreme Court. Are there any
federal issues in this case that would allow the
U.S. Supreme Court to take jurisdiction? What
might prevent the nation’s highest court from
so doing?



3-3 State Court Systems
GOALS

B Compare the structure of a typical state court
system with the structure of the federal courts

B Explain the jurisdictions of the specialized
courts in a typical state system

A Typical State
Court System

Sheila had a beautiful apart-

ment with a view of the
VERDICT? harbor. After she had lived

there several years, her landlord gave her and
the other tenants of the apartment building
30 days notice to vacate. Sheila sued to prevent
the mass evictions. After losing in the state
trial court, she vowed to appeal the issue
directly to the U.S. Supreme Court.

Can she do so?

The typical state legal system resembles the fed-
eral system. The state legislature makes the laws.

The state executive branch enforces those laws in

the courts of the state judicial branch.

The courts of a typical state’s judicial branch
are organized into three tiers. In the bottom tier
is a geographically based set of trial courts with
either general or specialized jurisdictions. An
appellate tier of courts is next. This appellate
tier is then capped by a state supreme court as
the ultimate level of appeal. Both the trial and
appellate courts are controlled and supervised
by this supreme court. In Whats Your Verdict?
Sheila could not take her appeal directly to the
U.S. Supreme Court. Generally, there is no
guaranteed right to be heard on appeal by even
the state supreme court, with the exception of
capital murder convictions.

State Trial Courts

In most states trial courts—those courts with
general original jurisdiction over both criminal
and civil matters—are known as circuit courts.

© GETTY IMAGES/PHOTODISC

KEY TERMS

court of record small claims courts

associate circuit courts  juvenile courts

county courts probate courts

municipal courts

Other states refer to them as superior courts,
district courts, or courts of common pleas.
Regardless of their name, these trial courts are
the courts of record in the state system.

A court of record keeps an exact account
of what goes on at trial. The accuracy of this
“record” is vital, as any appeal filed depends on
it. The record may include a transcript of what
was said, the evidence that was submitted, state-
ments, the determinations of the court officials,
and the judgment of the court.

State trial courts also review the decisions of
courts of more specialized jurisdiction, such as
the small claims courts, which are not courts of
record. Where necessary, state trial courts retry
such cases to make a proper record for the pur-
pose of potential appeals.

Because a state trial court has original jurisdic-
tion over cases before it, it makes determinations

If the parties to a case do not request a jury, a judge will
preside over the case. Do you think it is always in the best
interest of the parties to request a jury? Why or why not?
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A TYPICAL STATE COURT SYSTEM

SUPREME COURT

T

INTERMEDIATE
APPEALS COURT
(In Populous States)

T

TRIAL COURT
(Of Original,
General Jurisdiction)

(Courts of Limited Jurisdiction)

FAMILY JUVENILE MUNICIPAL PROBATE CRIMINAL
COURT COURT COURT COURT COURT
| |
JUSTICE’S COURT SMALL CLAIMS
(The Court of a Justice of the Peace) COURT

of the facts in the case often by using a jury. If a the correct law themselves to reach a new result.
jury is not requested by the parties in the case, If, however, they conclude that the use of the
the judge will determine the facts. Once the facts  incorrect law interfered with the proper determi-
have been determined, the judge will select and nation of the facts of the case, they may send the
apply the law to the facts to reach a verdict. case back down for a new trial.
State Courts of Appeals State Supreme Courts
An appeal from a court of record is typically Generally, in whatever legal issue you confront,
reviewed by a panel of judges in a state court you are entitled to a trial and to one appeal, if
of appeals. The panel of judges from the state filed in a timely manner and in the proper form.
court of appeals usually consists of no more than ~ In states with the intermediate level of courts of
three judges. The state court appellate procedure appeals, only cases that involve the most vital
is very similar to that of the federal courts of and complex legal issues are taken to the justices
appeals. In particular, the state appellate panel of the state supreme court. (Justice is the title
evaluates the record of the case and the appellate  given to judges who sit on state supreme courts
briefs submitted by the attorneys for the parties. and the federal Supreme Court.) Typically, at
It also may hear oral arguments by those attor- the state supreme court level, a panel of three or
neys in the case. No new evidence can be intro- more justices reviews the cases on appeal in the
duced at this level. The judges at the appellate same manner as the lower appellate courts.
level check to be sure that the lower court used State supreme courts issue the final decision
the correct law to conduct and resolve the case. on matters of law appealed to them. If a U.S.
If the correct law was used, the result in the case Constitutional or other federal question of law
will be upheld. is involved, however, a further appeal can go to

If court of appeals judges conclude that the the U.S. Supreme Court. In several states, in

trial court used the incorrect law, they may apply ~ addition to its appellate jurisdiction, the state
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supreme court has original jurisdiction over most
state impeachment cases.

What does a typical state
court system have in common with the federal
court system?

State Courts
with Specialized

Jurisdictions
WHAT'S Chase, age 15, violated
YOUR his state’s anti-hacking law.
VERDICT?

He was caught and referred
to a juvenile court.

Will he be treated differently under the
juvenile court’s jurisdiction than under a
regular trial court’s jurisdiction?

Below the main circuit court level in most states
are courts with specialized jurisdictions. These
courts include the associate circuit, municipal,
small claims, juvenile, and probate courts.

Associate Circuit Courts

Many states have a layer of courts below their
main courts of general original jurisdiction. These
lower courts are referred to as associate circuit
courts or county courts. Such courts hear minor
criminal cases, state traffic offenses, and lawsuits
in which relatively small amounts are involved
(usually no more than $25,000). Generally, these
courts are not courts of record. However, they take
a significant burden off the higher courts, even
though appeals from their decisions can be taken
to a state trial court for a trial on the record.

City or Municipal Courts

Cities typically have courts that administer their
ordinances. These municipal courts are usually
divided into traffic and criminal divisions. As
city ordinances often overlap with or duplicate
state laws, less serious violations occurring within
city limits are brought before such municipal
courts for their first trial. The result can then be
appealed to the state trial court level if necessary.

Although the penalties for violating ordinances
can be as severe, ordinances are not considered
criminal laws. Only state and federal govern-
ments can make an act criminal.

Small Claims Courts

Minor individual suits would not often be heard
if not for the small claims courts. These courts
handle disputes in which small amounts, gen-
erally $2,500 or less, are involved. Attorneys
generally are not required in small claims courts.
The judge hears the case without a jury or for-
mal rules of evidence. Decisions of small claims
courts also can be appealed to a state trial court.

Juvenile Courts

Younger members of society—those over 13 and
under 18 years of age in most states—are referred
to as juveniles. The map on page 58 shows the
minimum age at which each state tries an indi-
vidual as an adult. Society typically believes that
juveniles should not be held as responsible as
adults for their criminal acts. To carry out this
policy, special juvenile courts have been set up.

In these courts the juvenile is entitled to his or
her full constitutional rights, including the right

AQuestionof K THIC S

t age 17, Horace Samuels was

brought before the juvenile court
charged with child molestation. He was
convicted and, as a juvenile, was sen-
tenced to probation in a foster home.
While in the home, he was again caught
and tried for the same offense. Again,
he was tried as a juvenile. Now he is 18
and about to live on his own in an area
in which many children of the same age
that he has been charged with molest-
ing also live. Horace’s probation officer
realizes that Horace has not been reha-
bilitated and is a potential danger to the
neighborhood'’s young. The law requires
that the juvenile’s record remain closed
so that the individual may begin a new
life free and clear of past mistakes. What
should the probation officer do?
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Washington, D.C., and 22 states do not have a set minimum age for a child to be tried as an
adult. Twenty-eight of the states do have a set minimum age—the range is 10 to 15 years of age.

to be represented by an attorney. If the juvenile

is found guilty of the charges brought, the court
has wide powers in determining what should be
done.

However, the emphasis for juveniles
generally is on rehabilitation, not punishment.
Possibilities open to the court include release
into the supervision of parents, guardians, or
governmental officials; placement in foster
homes; and detention in correctional facilities.
These courts ensure that most of the criminal
cases involving juveniles do not become public
knowledge. The courtroom is closed while an

9 # LAWBRIEF

juvenile offender’s rehabilitation is a

priority with society to prevent the loss
of the productive resources that youth could
someday provide. Juveniles are capitalized
by society through education and supported
by various health systems and programs.
Instead of sending them off to jail and push-
ing them into the cycle of crime and punish-
ment, society seeks to protect its investment
by assisting them to get back on a produc-
tive path.

58 Chapter 3 > Court Systems

informal hearing into the charges is conducted.
Any records made on juvenile cases are not open
to the public.

If rehabilitation fails or is shown to be impos-
sible, the young offender can be tried and
punished as an adult. This occurs only in cases
involving a very serious offense. For example,
murder and certain other crimes may bring
about trial and punishment through the criminal
law system. Appeals from actions of the juvenile
courts are directed to the circuit courts.

In Whats Your Verdict? Chase would be treated
far differently under the juvenile court’s jurisdic-
tion. He would be entitled to a juvenile court
hearing where his age, level of maturity, and
potential would be considered in determining
how he is to be treated.

Probate Courts

When individuals die, their property and other
interests must be divided according to their
wishes and the appropriate laws. The courts that
administer wills and estates to accomplish this
task are called probate courts.

CHECKPOINT Name the typical state
courts that have specialized jurisdiction.



THINK ABOUT LEGAL CONCEPTS

1.

Which of the following is generally not included
in the “record” of a case? (a) verbatim transcript
(b) physical and documentary evidence (c)
media coverage (d) all of the above are gener-
ally included

Attorneys generally are not required in a small
claims court. True or False?

A state trial court has the power to hear some
appeals. True or False?

THINK CRITICALLY ABOUT EVIDENCE

6. Gwendolyn Hunt was driving while intoxicated

when she hit and killed Felicia Meyers, a seven-
year-old, in a school crosswalk. Gwendolyn was
16 years old at the time. However, she was on
probation from a reduced sentence for driving
62 in a 35 mph residential speed zone. Should
Gwendolyn be tried as an adult for vehicular
manslaughter?

You are driving along a residential city street
when you are stopped by a city police officer for
speeding. You are given a citation and a sum-
mons to appear before a particular court. What
court would that most likely be and why?

You are driving along the interstate highway
headed for a ballgame in a nearby city. A state
highway patrol car suddenly appears in your rear-
view mirror, lights flashing. You pull over and are
cited for doing 80 in a 65 mph zone. Your receive
a summons to a particular court. What court
would that most likely be and why?

After a long illness, your uncle dies. He leaves a
sizeable estate but no will is found for several

10.

N/
Jlra '
Study Tools
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A dispute between neighbors involving prop-
erty damage of $750 would probably be heard
in (a) federal district court (b) probate court

(c) small claims court (d) associate circuit court
A state supreme court can make its own deter-
minations of the facts in a particular case. True
or False?

Study the situations, answer the questions, and then prepare arguments to support your answers.

weeks. Finally, one of his ex-wives appears

with a document she claims to be a valid will.

It shows her and her children by him receiv-

ing most of his property. Your parents and

the deceased’s other children contest the will.
Should the federal or state courts handle this
case? Why? Which court in which system is most
likely to hear it?

Jean Marie of Bangor, Maine, ordered a new
laptop computer from a company in California.
The computer was advertised as having cutting-
edge technology and the fastest computing
speed in its class. When Jean received the laptop,
he found it ran much slower than expected.
Upon further examination, he discovered that
the computer chips utilized were out of date

and their speed less than 25 percent of the cur-
rent ones. The laptop cost $499 plus shipping.
The company refused to refund Jean’s money.
Should he sue? What court would be available to
him? Will he receive justice in the matter?
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CONCEPTS IN BRIEF

3-1 Forms of Dispute Resolution state court systems have trial courts, appellate
1. Mediation and arbitration offer dispute resolution courts, and a supreme court.
alternatives to litigation. Using these alternative 6. Associate circuit courts, or county courts, hear
methods of dispute resolution helps to avoid the minor criminal cases, state traffic offenses, and
costs, delays, and difficulties of a court trial. lawsuits involving small amounts of money.
2. The levels of courts are trial courts, which have 7. Municipal or city courts usually feature two
original jurisdiction, and appellate courts, which divisions, one to handle traffic and another
review decisions of lower courts. to handle violations of all other ordinances.

Penalties for ordinance violations (which are

3-2 The Federal Court System - .
not considered crimes) are less severe than fed-
3. The federal courts receive their power from eral and state criminal law penalties.

Article lll, Section 1, of the U.S. Constitution. 8. Small claims courts feature relaxed rules of evi-

4. Federal courts can have either general or dence and do not require representation by an
specialized jurisdiction. Courts with general attorney. The dollar amount that can be adjudi-
jurisdiction include federal district courts, cated usually is limited to around $2,500.
federal courts of appeals, and the U.S. Supreme 9. In every state, there are juvenile courts with spe-

Court. Courts with specialized jurisdiction hear

o cialized jurisdiction over persons under a certain
only one specific type of case.

age. These courts emphasize rehabilitation over

3-3 State Court Systems punishment. In certain instances, juveniles can
5. The typical state court system is similar to the be bound over for trial as adults.
federal court system. Both the federal and most 10. Probate courts settle the estates of decedents

who die with or without a will.

YOUR LEGAL VOCABULARY

Match each statement with the term that it best defines. Some a. appellate brief
terms will not be used. b. appellate court
1. Verbatim record of what went on at trial c. arbitrator
2. Court that reviews trial court decisions to determine if a signifi- d. associate circuit court
cant error of law was made during trial (or county court)
3. Court in which an accurate, detailed report of what went on at e. court
trial is made f. court of record
4. Independent 'Fhll’d party whp develops a binding, court- g. general jurisdiction
enforceable dispute resolution . .
h. juvenile court
5. Order to a lower court to produce the record of a case for the s
S . i. litigate
upreme Court to review ) )
6. Power to hear a case in full for the first time Ii med!a'torl
. S . munici r
7. Court that hears cases involving individuals generally between u . ¢ p-a c-ou. ¢ .
the ages of 13 and 18 I. original jurisdiction

probate court
small claims court

8. To place a dispute before a court of law for resolution

9. Court that hears cases involving violations of ordinances
specialized jurisdiction

transcript
trial court

10. Power to hear only cases of a specific type

verdict

w ~2 B o 5 3

writ of certiorari



REVIEW LEGAL CONCEPTS

11.

12.
13.

What is the fundamental difference between
arbitration and mediation?

Why are appeals heard by higher courts?

Why should the federal courts handle cases
involving private matters between citizens of
different states (for example, cases involving

WRITE ABOUT LEGAL CONCEPTS

14.

diversity of citizenship with more than $75,000
at stake)?

Why shouldn’t the USSC be able to substitute its
own factual determinations for those of a jury in
a lower court?

15.

16.

Wherever you go you are charged with knowing
all the laws, ordinances, rules, and regulations
that apply to you. “Ignorance of the law is no
excuse!” Because of the confusion this causes,
there has been a movement in the last 50 years
to make state laws more uniform. From sales law
to various parts of the criminal code, the effect
has been positive. Should state court systems be
made more uniform? What are the advantages
and disadvantages of such an idea?

Judges cost an extraordinary amount of
money. To attract competent personnel to the
judiciary, salaries must be comparable to what

MAKE ACADEMIC CONNECTIONS

17.

an exceptional lawyer would earn in private
practice. A way to provide the necessary salary
levels is to save money elsewhere in the system.
To that end, many states use extensively trained
non-lawyers to preside over municipal courts
and hold other minor judiciary positions. Do
you think this is a good idea? Why or why not?

HOT DEBATE Write a paragraph discussing
the following question: If Anthony decides to
file suit in state court against his employer, what
federal court might ultimately claim jurisdic-
tion? Under what circumstances?

18.

BIOLOGY The jurisdictional shield of the
juvenile courts ends at age 18. Research the
maturation process of homo sapiens and
determine whether or not, according to the

THINK CRITICALLY ABOUT EVIDENCE

scientific evidence, 18 is a good cutoff age. What
implications does the result of your research
have for driving age, voting age, age to enter
the military, and age to drink in your state.

Study the situation, answer the questions, and then prepare arguments to support your answers.

19.

20.

21.

Gomez wanted to sue Shapiro for failure to
complete work under their contract but could
not afford the expenses and time delays
associated with litigation. What alternatives are
available to resolve this matter?

If you were called to testify as a witness in a
friend'’s criminal trial, would you have the moral
strength to tell the complete truth even if your
friend might be convicted as a result?

June lost her case in trial court. She thought
that the plaintiff, Sid, had lied during the trial.
On appeal, she requested that she be allowed
to appear and explain why she thought Sid had
lied. Will her request be granted?

23.

24,

22. Suppose someone has injured you. Do you

have a duty to sue them for the injury even
when the costs of bringing suit may be more
than you can recover?

On May 7, Bart Masters turned 18. The evening
of that day, he was caught stealing a woman’s
purse.“Don’t worry,” he told his friend Julia, “I just
turned 18 today, they won't try me as an adult.
I'm too close to being a juvenile!Is he correct?

Priscilla is being sued in small claims court by her
landlord for past due rent.“Just wait,” she exclaims.
“Once | get in front of that jury, they won't award
him the money. After all, he shut off the water
several times and didn’t even have heat in the
building for over a month last winter” What is
wrong with Priscilla’s estimate of the situation?



ANALYZE REAL CASES

25. In April of 2004, the U.S. Supreme Court
refused to hear the appeal of a case involv-
ing Virginia Military Institute (VMI). The case
centered on the issue of whether or not, at a
public supported college such as VMI, a prayer
traditionally offered before the evening meal
should be prohibited as a violation of the con-
stitutional mandate requiring the separation
of church and state. In an unusual step, two of
the Justices of the Court criticized the other
Justices for avoiding the responsibility of ren-
dering a clear decision with attendant guide-
lines on the matter. Failing to take the case left
in place a lower court’s decision against having
the prayer. The two Justices pointed out that,
although there were previous decisions against
such prayer in the public schools where atten-
dance was enforced, colleges were voluntary
institutions. Should the court have taken the
case? How do you feel the court should rule
on the mandatory recital of the pledge of alle-
giance, with the phrase “Under God” therein, in
public schools or colleges? (Bunting v. Mellen,
USSC 03-863, 181 F. Supp. 2d 619)

26. Taylor and Fitz Coal Company had a dispute
over the amount of money due under a mineral
lease.They submitted the dispute to arbitra-
tion according to the provisions of the lease.
The arbitrators awarded the lessor, Taylor,
$37,214.67. Taylor did not like the amount
awarded and filed suit in court. Will the court
conduct a trial to determine whether the
amount is fair? (Taylor v. Fitz Coal Company, 618
S.w.2d 432, Ky.)

27. A 17-year-old boy first appeared in juvenile court
to answer charges of vehicular homicide. The
incident had occurred when he was 16. By the
time the case actually went to trial the boy was
18. Should he be tried as an adult? Why or why
not? (Commission v. A Juvenile, 545 N.E.2d 1164)

28. When a tip was received that marijuana was
being grown in his greenhouse, Michael Riley’s
property was observed from a helicopter by an
investigating officer. The helicopter flyover was
deemed necessary because the items within
the greenhouse could not be observed from a
nearby road. Riley was subsequently arrested and
tried for offenses stemming from his cultivation

efforts. The defense challenged the use of the

29.

30.

information acquired by the helicopter flyover
saying that it was an illegal search under the
Fourth Amendment to the U.S. Constitution. The
Florida Supreme Court agreed with the defense.
Could the State of Florida appeal the decision to
the U.S. Supreme Court? Why or why not? (Florida
v. Riley, 102 L.Ed. 2d 835)

Colleen Donnelly filed charges with the Equal
Employment Opportunity Commission (EEOC)
against her employer, Yellow Freight, for sex dis-
crimination. After she filed the charges, Colleen
received notice from the EEOC that she had

90 days to bring suit. This 90-day period was

a procedure for claims under the federal Civil
Rights Act of 1964. Within that period Donnelly
did indeed file suit but in an lllinois state court
under an lllinois statute that also prohibits
such discrimination. After the 90-day period
had expired, however, she tried to transfer the
suit to a federal court. Yellow Freight defended
claiming that she could not make such a trans-
fer as the 90-day period had expired for federal
actions. Should she be allowed to go forward
with her suit? Why or why not? (Donnelly v.
Yellow Freight System, Inc., 874 F.2d 402)

A government-owned P-51 fighter plane
landed at a Los Angeles airport and waited on

a runway for a tow truck, on instructions from
the tower. Shortly thereafter, a plane owned by
Douglas Aircraft Company began approaching
the airfield to land. The Douglas aircraft struck
the P-51, which was parked on the runway. The
United States brought suit against Douglas,
claiming that the Douglas pilot was negligent.
During the trial, evidence was introduced indi-
cating that the Douglas pilot was careless in not
seeing the parked P-51, but that the airport was
covered with a haze and the P-51 was painted
in camouflage colors. Also, the Douglas pilot
had “zigzagged” his plane while taxiing in order
to improve his forward vision. The trial was con-
ducted before a jury. The government claimed
that the issue of whether the Douglas pilot was
negligent was an issue of law for the judge to
decide. Douglas claimed that it was an issue of
fact for the jury to decide. Which one is correct?
(United States v. Douglas Aircraft Company, 169
F.2d 755, 9th Cir.)
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Case For lL.egal Thinking

TEXAS V. JOHNSON
USSC, 109 SupremME CouRT REPORTER 2533

-

BACKGROUND In 1984, during the Republican
National Convention in Dallas, Texas, a political demon-
stration was held. The point of the demonstration was to
protest the policies of the President of the United States,
Ronald Reagan. Mr. Reagan was to be re-nominated by
the convention for a second term. The demonstration
also targeted several Dallas-based corporations for their
government-related activities.

FACTS As the demonstration was being conducted, a
protestor took an American flag from a pole outside one
of the buildings. The protestor passed the flag to another
protestor, Johnson, who subsequently doused it with
kerosene and set it afire. As the flag of the United States
of America burned, the protestors chanted, “America, the
red, white, and blue, we spit on you.” The protestor who
set the flag afire was ultimately charged with a crime and
tried in a Texas trial court.

LOWER COURT The trial court found Johnson guilty
of violating a state statute which prohibited the desecration
of state or national flags. The statute defined desecration as
the physical mistreatment of such objects so as to seriously
offend individuals likely to observe or discover the act.

APPEAL Johnson appealed his conviction on the
basis of the First Amendment’s guarantee of freedom of
speech. A Texas Court of Appeals affirmed the convic-

tion even after noting that such a statute, which might
have a potentially chilling effect on speech, deserved
close scrutiny in its application. However, said the
court, the conviction could be upheld in this instance as
being necessary to guarantee the peaceful nature of the
assembly due to the highly inflammatory nature of a flag
burning. The case was then appealed to the Texas Court
of Criminal Appeals. The Court of Criminal Appeals
reversed the decisions of the inferior courts and sent the
case back to the trial court with instructions to dismiss
the charges. The Court, in so doing, indicated that

the statute was too broad in its reference to protecting
against a breach of the peace. The U.S. Supreme Court
then took jurisdiction by a writ of certiorari.

ISSUE Was the conviction of Johnson justifiable by the
state of Texas as an attempt to protect against breaches of
the peace, or did the flag burning have overriding elements
of communication that the state statute failed to protect?

DECISION The United States Supreme Court, in an
opinion written by Justice Brennan, held that the First
Amendment freedom of speech had indeed been violated
by the application of the statute.

PRACTICE JUDGING

1. Should the court affirm or reverse as a
consequence?

2. The record did not
contain any evidence
indicating that a breach
of the peace had indeed
occurred. How do you
think this affected the
decision?

3. There is an exception
for “fighting words”
provided for govern-
ments who want to
enforce statutes that
might chill public
speech. Could this
exception have been
applied to this situation
in order to uphold the
conviction?
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Chapter 4
Criminal Law

4-1 Criminal Law

4-2 Criminal Procedure - ==

While sitting in his pickup waiting to cross South Street
in Springfield, Missouri, Thomas, an infantryman on
leave from the war in Iraq, was hit and killed by Hercule,
a 45-year-old intoxicated driver. At the time, Hercule was
driving at high speed trying to evade pursuing police
cars. Hercule was arrested at the scene. At trial, his attor-
neys were able to have the blood-test evidence that showed
a 0.20 level of intoxication (double the legal limit) thrown out.
Hercule was convicted only of second-degree manslaughter, served
a week of “shock” jail time, and was set free on two years probation. Outraged at what he
termed the failure of the legal system, Mark, Thomas's younger brother, took his parent’s
car and ran Hercule over in the street as he left the jail. Hercule, a married father of four,
was crippled for life as a result.

© GETTY IMAGES/PHOTODISC

WHERE DO YOU STAND?

1. Was Mark morally justified in his actions?
2. What action should the law take against Mark?
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4-1 Criminal Law
GOALS

B Understand the three elements that make up a
criminal act

W Classify crimes according to the severity of their
potential sentences

B |dentify the types of crimes that affect business

Crimes and Criminal
Behavior

WHAT'S O’Brien, a vice president at
YOUR the Del Norte Credit Union,
VERDICT? cleverly juggled the company
books over a period of years. During that time,
he took at least $135,000 belonging to the
credit union. When the theft was discovered
by outside auditors, O’Brien repaid the money
with interest.

Has he committed a crime despite the
repayment?

The most fundamental characteristic of a crime is
that it is a punishable offense against society. When
a crime occurs, society—acting through police and
prosecutors—attempts to identify, arrest, prosecute,
and punish the criminal. These efforts are designed
to protect society, not the victim of the crime. As a
consequence, it is up to society’s chosen representa-
tives to determine what action to take against the
person who committed the crime. The victim can
sue identified criminals for civil damages. However,
victims seldom do so because few criminals have

the ability to pay judgments.

AQuestionof K THIC S

N ot more than two centuries ago
society routinely imposed a single
punishment for a felony. That punishment
was death. What do you think was
happening at that time in history that
required such a level of punishment?

KEY TERMS

crime felony

vicarious criminal misdemeanor

liability white-collar crimes

Crimes should be carefully defined by statutes,
or laws enacted by state or federal legislatures. A
well-worded criminal statute clearly and specifically
defines the behavior it prohibits. It does not inter-
fere with protected individual rights in so doing,.

Elements of Criminal Acts

Before you can be convicted of a crime,
the prosecution must prove three elements
regarding your behavior at the trial. These
elements are

1. whether you had a duty to do or not to do a
certain thing

2. whether you performed an act or omission
in violation of that duty

3. whether or not you had criminal intent

DUTY Generally, under our system everyone has
a legally enforceable duzy to conform his or her
conduct to the law’s requirements. To establish a
specific legal duty in a trial, the prosecutor cites
to the judge a statute that prescribes the duty
owed in the case at hand.

VIOLATION OF THE DUTY The breach of duty—the
specific conduct of the defendant that violates the
statute—is the criminal act. For example, all states
have statutes that make battery a crime. These
statutes often define criminal battery as “the
intentional causing of bodily harm to another
person.” A breach of this duty could be proved in
a trial by the testimony of a witness who saw the
defendant punch the victim.

CRIMINAL INTENT The third element, criminal
intent, also must be proven in most cases. Crimi-
nal intent generally means that the defendant
intended to commit the specific act or omission
defined as criminal in the controlling statute.
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Note that intent and motive are separate in the
eyes of the law. Intent refers strictly to the state
of mind that must be present concurrently with
the alleged criminal act or failure to act. Motive
refers to what specifically drives a person to act
or refrain from doing so.

In Whats Your Verdict? O’Brien owed a duty,
defined by state statute, to not take the credit
union’s money. Violation of this duty, the criminal
conduct of taking another’s property or money by a
person to whom it has been entrusted, is embezzle-
ment. This act could be proved with the testimony
of the auditors. O’Brien’s criminal intent, to wrong-
fully deprive others of the money, can be inferred
from his conduct. So O’Brien did commit a crime.
His return of the money does not alter this fact.

Criminal intent creates two issues related to
corporations. First, can a corporation, which is an
organization, form criminal intent the way humans
can? The answer is yes. If the corporation’s employ-
ees have criminal intent, their employer may be
judged to have criminal intent. If the employees
were doing their assigned duties and the criminal
act benefits the organization, most courts will hold
that the organization had criminal intent.

The second issue relates to corporate presidents,
treasurers, and other officers. When a corporate
employee commits a crime, can officers be held
criminally responsible? Again, the answer often is
yes. In some situations, the officer will be held crim-
inally liable under the doctrine of vicarious criminal
liability. Vicarious means substituted. The criminal

L Economic Impact

ADA ACCESSIBILITY GUIDELINES

he Americans with Disabilities Act (ADA) is

a comprehensive federal civil rights stat-
ute that outlaws discrimination on the basis
of disability. On July 23, 2004, after years of
planning and evaluation, the Architectural
and Transportation Barriers Compliance Board
(Access Board) issued several amendments to
the Americans with Disabilities Act Accessibility
Guidelines (ADAAG) to cover newly constructed
and altered recreation facilities. These rules
were intended to provide access for the
disabled to facilities such as amusement park
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intent of the employee is used as a substitute for the
requirement of criminal intent for an officer.
Criminal intent also is related to age. Under
early common law, children under age 7 were
considered incapable of forming the criminal
intent necessary for crimes. Those over age 14
were presumed capable of recognizing the dif-
ference between right and wrong and so were as
accountable as adults for their acts. For children
ages 7 through 14, such ability had to be proved.
Today, statutes in most states fix the age of
criminal liability at 18, but the figure ranges
from 16 to 19. State statutes provide that minors
as young as 7 may be tried and punished as
adults if they are accused of serious crimes such
as murder. Generally, however, what is a crime
for an adult is juvenile delinquency for a minor.
The lack of the mental capacity to know the
difference between right and wrong can be a
defense to being held responsible for the com-
mission of criminal acts. Accordingly, insane per-
sons are not held responsible for their criminal
acts. However, people who voluntarily become
intoxicated or drugged are held responsible.
Some minor crimes do not require the element
of criminal intent. Traffic offenses are an example.
A driver may be exceeding the speed limit without
noticing, yet still be in violation of the law. In addi-
tion, in certain circumstances extreme carelessness
may be considered the same as criminal intent.

Suppose you drive 80 miles per hour through a
residential neighborhood while drunk and kill a

rides, marinas, golf courses, physical fitness
facilities, recreational camps, etc.

THINK CRITICALLY

Evaluate these new rules based on their stated
cost to the owners of such facilities. (Access
lawxtra.swlearning.com for a link to a detailed
listing of estimated costs per type of facility.)
If you were the president of a company in the
recreational field, what impact might these
rules have on your decision to update or build
new facilities?
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Imagine that the person in this photo killed a pedes-
trian while driving under the influence of alcohol. Do
you think the law should treat the intent of this person
as criminal? Why or why not?

pedestrian. You may not have intended to strike the
pedestrian with your car. However, your conduct
was so careless that in many jurisdictions courts will
treat it the same as criminal intent. You could be
convicted of the crime of vehicular homicide.

What three elements must
be proven at trial before someone can be
convicted of a crime?

Classifications
of Crimes

Crimes can be classified in many different ways.
One method of classification is to identify
against whom or what they are committed. The
table below lists and gives examples of this classi-
fication method. Crimes also can be classified as
either felonies or misdemeanors according to the
severity of their potential sentences.

Felony

A felony is a crime punishable by confinement
for more than a year in a state prison or by a
fine of more than $1,000, or both—or even
death.

Murder, kidnapping, arson, rape, robbery,
burglary, embezzlement, forgery, theft of large

Classification of Crimes by Party,

Interest, or Property Injured

Crimes against... Type of Crime

WHAT'S Murdock was a witness at a
YOUR civil trial for damages. Before
VERDICT? testifying, he took an oath “to
tell the truth, the whole truth, and nothing

but the truth.” Nevertheless, while being ques-
tioned by one of the attorneys, Murdock delib-
erately lied, hoping to help the defendant.

What crime has Murdock committed?

a person assault and battery
kidnapping
rape
murder

property theft
robbery
embezzlement

government and treason
administration of tax evasion
justice perjury

public peace and rioting

order

realty

consumers

decency

disorderly conduct
illegal speeding

burglary
arson
criminal trespass

fraudulent sale of
securities

violation of pure
food and drug
laws

bigamy

obscenity
prostitution

4-1 Criminal Law 67



sums, and perjury are examples of felonies.
People who lie under oath (as Murdock did
in Whart's Your Verdict?) commit the felony of

perjury.

Maisdemeanor

A misdemeanor is a less serious crime. It usually
is punishable by confinement in a county or city
jail for one year or less, by a fine of $1,000 or
less, or both. Crimes such as disorderly conduct
and speeding usually are misdemeanors.

Some states classify lesser misdemeanors as
infractions. Persons convicted of infractions can
only be fined. Because there is no risk of being
jailed, the defendant charged with an infraction
is not entitled to a jury trial. Parking violations
and littering are examples of infractions.

CHECKPOINT Name the two categories
of crimes classified by the severity of their
potential sentences.

Littering in this beach town carries a fine of $1,000. Research to find out
the fine for littering in your area.
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Business-Related
Crimes

Officers of the major com-

WHAT'S
YOUR peting DRAM memory chip
VERDICT?  anufacturers met at a trade

convention. All of the officers agreed to use
the same wholesale prices in bids to supply
computer retailers with the chips. They also
agreed to follow the lead of the biggest com-
pany in making future price changes. Each offi-
cer agreed to promote sales by concentrating
only within an assigned geographical region.

Have the officers and their companies
committed any crime?

Like people, businesses are subject to general crimi-
nal law. Offenses committed in the business world
typically are referred to as white-collar crimes. These
crimes do not involve force or violence and do not
cause physical injury to people or
physical damage to property.

Common examples of white-
collar crimes are not paying income
taxes, stock fraud, using false
weighing machines, conspiring to
fix prices, making false fire insur-
ance and auto insurance claims,
engaging in false advertising, com-
mitting bribery, engaging in politi-
cal corruption, and embezzling,.
Because physical violence is not
involved, courts tend to be more
lenient with white-collar criminals.
Punishments usually include fines
or short prison sentences.

In Whats Your Verdict? the corpo-
rate officers and their corporations
were guilty of violating criminal
portions of the antitrust laws.
Antitrust laws state that compet-
ing companies may not cooperate
in fixing prices or in dividing sales
regions. Antitrust laws require that
business firms compete with one another. Some of
the more common business-related crimes follow.
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LARCENY Larceny, commonly known as zheft, is
the wrongful taking of money or personal
property belonging to someone else, with intent



to deprive the owner of it. Robbery is a varia-
tion of larceny. It is the taking of property from
another’s person or immediate presence, against
the victim’s will, by force or by causing fear.
Burglary is another variation of larceny. It is
entering a building without permission when
intending to commit a crime. Other types of
larceny include shoplifting, pick pocketing, and
purse snatching.

Larceny may be either a felony or a misde-
meanor. The classification is determined by the
value of the property stolen and other circum-
stances. Robbery and burglary are always felo-
nies. A thief who sells the stolen goods is guilty
of the separate crime of selling stolen property.

RECEIVING STOLEN PROPERTY Knowingly receiv-
ing stolen property consists of either receiving or
buying property known to be stolen, with intent
to deprive the rightful owner of the property. One

who receives stolen property is known as a fence.

FALSE PRETENSES One who obtains money or
other property by lying about a past or existing fact
is guilty of false pretenses. This crime differs from
larceny because the victim parts with the property
voluntarily. False pretenses is a type of fraud.

FORGERY Forgery is falsely making or materially
altering a writing to defraud another. The most
common forgeries are found on checks when
one signs another’s name without permission

to do so. Forgery also includes altering a check,
such as changing “$7” to “$70” and “Seven” to
“Seventy.” Forgery usually is a felony. Of course,
if others authorize you to sign their names, there
is no forgery.

BRIBERY Bribery is unlawfully offering or giv-
ing anything of value to influence performance
of an official in the carrying out of his or her
public or legal duties. Soliciting or accepting

the bribe is also criminal. In many states, brib-
ing nongovernmental parties is also a form of
bribery called commercial bribery. Thus, paying
a private company’s purchasing agent to obtain
a sale may be bribery. It is usually bribery when
a professional gambler pays an athlete to lose a
game intentionally. The federal Foreign Corrupt
Practices Act of 1977 prohibits most instances of
bribery in foreign countries by U.S. companies.
Unlike the United States, many other nations do
not make criminal or prosecute such actions by
their companies.

What is the evidence that this man is committing a bur-
glary? Is there any evidence that a robbery is in process?
If so, what is it?

COMPUTER CRIME The computer revolution has
created a range of problems for criminal law.

For example, larceny is “the wrongful taking

of the personal property of others.” This tradi-
tional definition of the crime made it difficult to
prosecute those who steal computer data. Many
courts concluded that there was not a “taking” if
an intruder merely copied the information in the
computer. Even if an intruder copied and erased
computer information, some courts concluded
that there was no taking of “personal property”

LE G*A f{ésearch

Search the Internet for state and federal laws
that prohibit computer-related crimes. An
example would be to research electronic
identity theft in all its forms from credit card
fraud to invasion of accounts.
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but only the loss of electrical impulses, which no
one really owns. In response, the federal and state
governments have created new criminal laws,
such as the federal Computer Fraud and Abuse
Act (Title 18 U.S.C. Section 1030) specifically

targeting computer-related crimes.

EXTORTION Extortion (commonly known as
blackmail) is obtaining money or other property
from a person by wrongful use of force, fear, or

Intercomp is a U.S. company
that routinely buys surplus
computers in this country and
markets them overseas. Intercomp agreed to
reimburse its agent for gifts given to a for-
eign government official. The official decided
which companies were to be placed on a

list of those authorized to do business in the
country. Intercomp’s non-U.S. competitors
all gave similar gifts to the official. However,
for doing so, Intercomp was prosecuted in
the United States under its Foreign Corrupt
Practices Act, convicted, and fined $500,000.

IN THIS
CASE

THINK ABOUT LEGAL CONCEPTS

1. Legally, a crime is considered an offense against
(a) the victim (b) society (c) the court (d) none
of the above

2. Benis convicted and sentenced to two to five
years in jail. The crime he has committed is a (a)
misdemeanor (b) felony

THINK CRITICALLY ABOUT EVIDENCE

the power of office. For example, the extortionist
(blackmailer) may threaten to inflict bodily injury.
At other times, the threat may be to expose a secret
crime or embarrassing fact if payment is not made.

CONSPIRACY An agreement between two or
more persons to commit a crime is called con-
spiracy. Usually the agreement is secret. The
conspiracy is a crime separate from the crime the
parties planned to commit. Depending on the
circumstances, conspiracy may be either a felony
or a misdemeanor. Business executives of com-
peting corporations sometimes conspire to fix
prices or to divide markets.

ARSON Arson is the willful and illegal burning
or exploding of a building. Arson occurs when
someone intentionally starts a fire or causes an
explosion that damages or destroys a building or
other property without the owner’s consent. In
some states, arson also occurs if you burn your
own building to defraud an insurer.

Name the types of
business-related crimes.
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3. In some situations, an officer of a corporation
will be held criminally liable for the acts of an
employee under the doctrine of _?_.

4. Falsely making or materially altering a writing to
defraud another is known as the crime of false
pretenses. True or False?

Study the situation, answer the questions, and then prepare arguments to support your answers.

5. Phillips developed a scheme to generate funds
by sending bogus bills for small amounts for
District Sanitation Services to residents of
affluent areas. Enough people paid these bills to
make the practice quite profitable. What crime
has Phillips committed?

6. A corporation was cited and charged with
illegal pollution for dumping chemical wastes
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into a river. The dumping happened when an
employee mistakenly opened the wrong valve.
The company pleaded not guilty because the
dumping was not intentional. Neither the
company nor the employee knew of the ban
on dumping this particular chemical. Is either
argument a good defense? Why or why not?



4-2 Criminal Procedure
GOALS

B Know the rights people have when arrested
and their potential criminal liability for the
actions of others

B Name and describe the two types of defenses
to criminal charges

B Understand appropriate punishments for crimes

Rights and
Responsibilities

WHAT'S During a routine traffic stop
YOUR of a small truck for speeding,
VERDICT? an officer became suspicious
of the cargo the truck contained due to a
smell coming from inside. When his request
to search the truck was refused, the officer
radioed for the assistance of a drug dog.
Unfortunately, the dog was unavailable. Finally,
he ordered the driver to open the cargo area.
When the driver did so, the officer found more
than a ton of marijuana. At trial, the defense
attorney maintained that it was an illegal
search and seizure and that the marijuana
should not be allowed to be used as evidence.

Do you agree? Why or why not?

One of the major objectives of the framers of the
Constitution of the United States was to protect
individuals from the powers of the federal govern-
ment. The constitutional limitations created as a
consequence have been extended over the years so
as to also apply to the state and local governments.
The authors of the Constitution believed it was bet-
ter for society to give individuals too much liberty
than to allow the government too much power.
Thus, in this country, people suspected or accused
of criminal conduct have rights that are not avail-
able in many other countries. For an example of

this, see the Global Issues feature on this page.
Rights of the Accused

The constitutional right to due process requires
fundamental fairness in governmental actions. It

KEY TERMS

probable cause immunity
contempt of court

punishment

defense
procedural defense

substantive defense plea bargaining

self-defense

requires fair procedures during an investigation
and in court. As discussed in Chapter 2, criminal
defendants may not be compelled to testify against
themselves. Evidence presented against them can-
not be developed by unreasonable searches and
seizures by the authorities. For example, in Whats
Your Verdict? the police officer’s sense of smell
was not as keen as the police dog’s. Therefore,
the search was deemed unreasonable as it lacked
probable cause (a reasonable ground for belief)
and the marijuana could not be used as evidence.
Perhaps the most important right is the right
of the accused criminal to be represented by a
lawyer. The state will provide a lawyer for a person
who cannot afford to hire one.

Criminal Procedure in France

Criminal procedure in France—and most
other European countries—is significantly
different from criminal procedure in the
United States and Great Britain. A few
examples from the French system are

« persons accused of crimes are not
presumed innocent until proven guilty

« victims and their families can become
parties to investigations

« judges take an active role in trials,
including examining and cross-examining
witnesses

« persons accused of crimes have no
protection from self-incrimination and can
be compelled to testify

« testimony based on hearsay and opinion
is allowed.
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Amnesty International’s reports on rights
abuses for the United States and France. Write
a one-page report on your findings.
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To convict a person of a crime, the evidence
must establish guilt with proof “beyond a
reasonable doubt.” This means that there must be
no sufficient basis placed in evidence at the trial
that would logically indicate that the defendant
did not commit the crime. Defendants have a
constitutional right to a trial by jury. There will
be a jury if either the state prosecutor or the
defendant requests one. In criminal jury trials,
the defendant usually is found guilty only if all
the jurors vote to convict.

Responsibility for the Criminal
Conduct of Others

A person who knowingly aids another in the
commission of a crime also is guilty of crimi-
nal wrongdoing. For example, one who acts as

a lookout to warn a burglar of the approach

of the police is an accomplice in the burglary.
Similarly, one who plans the crime, or otherwise
intentionally helps, is guilty of the same crime.
In most jurisdictions, if someone is killed during
the commission of a felony, all the people who
participated are guilty of the crime of felony
murder.

As discussed previously in this chapter,
corporations can be held vicariously liable for
the conduct of their employees. Also, officers of
corporations may be criminally liable for their
actions as managers.

What constitutional rights
would you have if you were accused of a crime?
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Defenses to
Criminal Charges

WHAT'S Will and Zack were arrested
YOUR for stealing a car. Both signed
VERDICT? confessions at the police
station. At their trial, they claimed that their
right to due process had been violated. They
said they had not been advised of their right
to remain silent and to have a lawyer present
when questioned.

If true, are those good defenses?

To insure the fair application of laws, a criminal
defendant may often be able to avoid conviction
in court by the use of one or more defenses. In
criminal law, a defense is a legal position taken by
an accused to defeat the charges against him or
her. In court the state must prove that the defend-
ant is guilty beyond a reasonable doubt. Even
when the prosecution has conclusive evidence to

Why would it be important to be represented by an
attorney if you were accused of a crime?
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show such guilt, all too often that evidence can-
not be introduced due to procedural defenses.
In addition, even if there is sufficient admissible
evidence to show guilt, defendants also may use
substantive defenses to excuse their conduct.

Procedural Defenses

Procedural defenses are based on problems with
the way evidence is obtained or the way an accused
person is arrested, questioned, tried, or punished.
For example, a defendant who had confessed to

a crime might say that she signed the confession
only because she was threatened by the police.
This would be a procedural defense.

Ignorance of the law is not a defense. The
legal system assumes everyone knows the law.
Thus, if you park in a no-parking area because
you did not see the sign, you have no defense. In
Whats Your Verdict? if Will and Zack could prove
they were not so advised, such a violation of their
procedural rights under the Constitution would
be a valid defense to any attempt by the prosecu-
tion to use their confessions as evidence against
them. Because of the likelihood of such claims
by defendants, however, most police departments
videotape the rendering of the Miranda warning,.
They also obtain signed acknowledgements from
suspects that the warning has been given.

Why must police officers be very careful in the way that
they arrest and question accused individuals?

Substantive Defenses

Substantive defenses disprove, justify, or excuse the
alleged crime. Most substantive defenses discredit
the facts that the state sought to establish. In other
words they discredit the very substance of the pros-
ecution’s case against the defendant. For example,
an eyewitness may have placed the defendant at the
scene of the crime. The defendant may establish

a substantive defense by showing that he was in
the hospital at the time of the alleged crime. Self-
defense, criminal insanity, and immunity are other
examples of substantive defenses.

Self-defense is the use of the force that appears
to be reasonably necessary to the victim to pre-
vent death, serious bodily harm, rape, or kidnap-
ping. This defense also extends to members of
one’s family and household and to others whom
one has a legal duty to protect. You may not use
deadly force if non-deadly force appears reason-
ably sufficient. Only non-deadly force may be
used to protect or recover property. You may not
set deadly traps to protect unoccupied buildings.
In addition, a civilian may not shoot a thief who
is escaping with stolen property.

Criminal insanity generally exists when, because
of a verifiable mental disease or defect, the accused
does not know the difference between right and
wrong,. If the accused is criminally insane, there is
no criminal intent and therefore no crime. At a trial,
the defendant must prove the criminal insanity.

Immunity is freedom from prosecution even
when one has committed the crime charged.
Sometimes one criminal may be granted immunity

A state law makes “hit-and-
run”driving a crime. The law
requires drivers of motor
vehicles involved in an accident to stay at the
scene, give their names and addresses, and
show their driver’s licenses. Barlow, who was
arrested for violating this law, claimed that
the law was unconstitutional. He said that the
law violated his Fifth Amendment right against
self-incrimination. In concluding the law was
constitutional, the court said that the right
against self-incrimination applies only to
statements that would implicate a person

in a crime. Merely identifying oneself as

a party to an accident does not indicate guilt.

IN THIS
CASE
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LAWBRIEF

law passed in Oklahoma in the late 1980s,
known as the “Make My Day” gun law,
is credited with cutting burglaries in that
state in half since its passage. The law was
enacted after 66-year-old Dr. Frank Sommer
was charged with a criminal act for shooting
a burglar in his own home. The state senator
who sponsored the law said that its purpose is
to protect the victim of crime who defends his
home and his family against unlawful intrusion
from any criminal prosecution or civil action.

in exchange for an agreement to testify about the
criminal conduct of several other criminals. In
other instances, there is no agreement. Instead,
the government grants immunity to a reluctant
witness to remove the privilege against self-
incrimination. A witness who refuses to testify
after the grant of immunity is in contempt of
court. Contempt of court is action that hinders
the administration of justice. It is a crime pun-
ishable by imprisonment.

Name the two defense
categories and give an example of each.

Punishments
for Crimes

WHAT'S To conserve water, a city ordi-
YOUR nance prohibited the water-
VERDICT? ing of gardens, flower beds,
and yards after the declaration of a drought
emergency. Gill was on vacation when

the declaration was issued. As soon as she
returned from the trip, she began to water her
lawn. Gill was caught and cited for violating
the ordinance.

What is an appropriate penalty for this
type of offense?
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Why do you think society regards contempt of court a
crime punishable by imprisonment?

“Let the punishment fit the crime” is more
easily said than done. Any penalty provided
by law and imposed by a court is called a
punishment. The purpose is not to remedy the
wrong but rather to discipline the wrongdoer.
If reasonably swift and certain, punishment
should also deter others from similar behavior.
Punishment also may remove criminals
from society and, in some cases, criminals
may be rehabilitated during their sentences.
Punishments for crimes range from fines to
imprisonment, and in some cases, death.
In Whats Your Verdict? Gill was guilty of
an infraction, which did not require criminal
intent. Nevertheless, her conduct was illegal so
she would probably be fined. Criminal statutes
ordinarily set maximum limits for punishment,
but allow a judge discretion within those limits.
An accused person may agree to plead guilty
to a less serious crime in exchange for having a
more serious charge dropped. This is called plea
bargaining. The accused voluntarily gives up
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the right to a public trial to avoid the risk of a
greater penalty if convicted. Plea bargains must
be approved by the judge of the court with the

criminal jurisdiction over the case.

THINK ABOUT LEGAL CONCEPTS

1.

The authors of the Constitution believed it was
better for society to give individuals too much
liberty than to allow the government too much

power. True or False?

An individual who helped in a car jacking in
which someone was killed by another car jacker
can be charged with felony murder. True or
False?

Which of the following is not a substan-
tive defense? (a) self-defense (b) immunity

THINK CRITICALLY ABOUT EVIDENCE

What is the purpose of
punishment for a crime?
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(c) criminal insanity (d) All of the above are
substantive defenses.

Ignorance of the law is a procedural defense.
True or False?

Immunity is never granted to someone who has
committed the crime. True or False?

A deal in which the prosecutor offers an accused
an opportunity to plead guilty to a lesser charge
in return for the accused testifying against other
involved partiesis calleda _?_.

Study the situation, answer the questions, and then prepare arguments to support your answers.

7. Sharon spent the weekend with her friend

Amelia. Amelia proposed a plan for shoplifting
CDs from a local music store. Sharon was to

go to the store clerk, say she feltiill, and then
pretend to faint. This distraction would allow
Amelia, at the other end of the store, to place
CDs in her shopping bag without risk of being
seen. At first Sharon said she could not do
something like that because it is against the
law. Amelia argued that Sharon would not be
breaking the law, only Amelia would. Is Amelia
right? If a person can think of a way to profit by
violating the law without risk, what reasons are
there for not breaking the law?

Art is charged with kidnapping. After listening
to all the evidence, 11 of the 12 jurors found
him guilty. The twelfth juror voted he was not
guilty. Has Art been convicted of the crime?

9. Rosa shot a burglar in her home when he was

10.

about to enter her bedroom with a knife in his
hand. What would be a good defense for her?

John left his home state of Missouri early one
afternoon to drive to New Mexico. Eventually
the sun set, but John continued on. Hours
later, while driving 70 mph on an interstate
highway east of Amarillo, he was pulled

over by the Texas highway patrol. The last
speed limit sign John had seen had been in
Oklahoma and had read 70 mph. As she issued
the ticket, the officer noted that the speed
limit in Texas on interstates is 70 during the
day but drops to 65 at night. John protested
he was unaware of the change. Was he still
guilty of speeding?
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CONCEPTS IN BRIEF

4-1 Criminal Law 4-2 Criminal Procedure

1. A crime is a punishable offense against society. 6. Anyone accused of committing a crime has
In order to convict, the prosecution must estab- certain due process rights. These rights include
lish a duty, an act or omission in violation of the freedom from arrest without probable cause;
duty, and, in most cases, criminal intent. the right to be represented by a lawyer; the

2. Crimes are generally categorized as felonies right to cross-examine witnesses; the right to
or misdemeanors. Some states classify minor not testify against oneself; and the right to a
misdemeanors as infractions. speedy, public, fair trial.

3. Some crimes in which a business may be 7. Procedural defenses relate to the way evidence
the victim are robbery, burglary, shoplifting, !5 obtained or th? way th? accused pelson
employee theft, passing bad checks, vandalism, is arrested, questioned, tried, or punished.

the alleged crime. Common substantive
defenses are self-defense, criminal insanity, and
immunity.

4. Some crimes in which a business person or firm
may be the perpetrator are income tax evasion,

price fixing, false advertising, and bribery.
8. Crimes are punishable by fine, imprisonment, or

5. Generally, any adult capable of knowing the dif- T
Y, any P 9 both. Some states execute certain criminals.

ference between right and wrong is considered
sane under the law.

YOUR LEGAL VOCABULARY

Match each statement with the term that it best defines. Some terms may not be used.
1. Legal position that disproves, justifies, or otherwise excuses an

alleged criminal act a. contempt of court
2. Accused person admitting guilt to a less serious crime in b. crime
exchange for having a more serious charge dropped ¢. defense
3. The use of the force that appears to be reasonably necessary to d. felon
the victim to prevent death, serious bodily harm, rape, or kid- ’ y
napping e. immunity
Punishable offense against society f. misdemeanor
5. Action that hinders the administration of justice g. plea bargaining
6. Crime punishable by either a fine of more than $1,000 or by h. probable cause
confinement for more than one year in a state prison or both or i. procedural defense
by death j. punishment
7. Substituted criminal liability k. self-defense
8. Freedom from prosecution even when one has committed the l. substantive defense
crime charged — . S
' ' m. vicarious criminal liability
9. Any penalty provided by law and imposed by a court n. white-collar crime

10. Crime punishable by confinement in a county or city jail for one
year or less, by fine of $1,000 or less, or both

11. A criminal defense based on how the evidence was obtained or how the accused was arrested,
questioned, or tried



REVIEW LEGAL CONCEPTS

12.

13.

Why must criminal statutes carefully and clearly
define the prohibited behavior?

Why are certain acts crimes in one state but not

in another? Why are there varying levels of pun-

ishment for the same crime in different states?

WRITE ABOUT LEGAL CONCEPTS

14.

Explain the significance of the main steps in

a criminal prosecution. Is the cause of justice
served when a defense attorney gets his client off
because of a“loophole”in the law? Consider both
the short-term and the long-term consequences.

15.

An old adage of the law states, “As society
becomes less secure, criminal punishments
become more severe!” Write a paragraph relat-
ing this to the United States’ experience with
the death penalty and other punishments in
the last few decades.

MAKE ACADEMIC CONNECTIONS

16.

HOT DEBATE Write a paragraph debating
whether or not the protections afforded those
accused of criminal activity by the Constitution
are mainly used by individuals who are truly
guilty to avoid their deserved punishment.

17.

SOCIAL STUDIES As a result of a U.S.
Supreme Court decision in the early 1960s,
improperly or illegally obtained evidence can-
not be used to convict an accused in the court
system. This is referred to as the “exclusionary

rule,” as the evidence is excluded from consider-

ation by the court. The rule was put into place
to stop police from using the wrong tactics to

THINK CRITICALLY ABOUT EVIDENCE

obtain incriminating evidence. Other devel-
oped countries handle such actions by their
police force in a different manner. Research how
England and two other European countries dis-
cipline improper or illegal attempts to gather
evidence by their police and whether or not

the evidence developed thereby can be used
against the accused at trial.

Study the situation, answer the questions, and then prepare arguments to support your answers.

18.

19.

Elton had three children. As they grew up and
became eligible to drive, Elton bought each a
car. To avoid paying high premiums for their
car insurance, Elton titled each car in his name.
He then stated to his insurance company that
he and his wife were the primary drivers on
the vehicles. When the youngest child totalled
“his” car by hitting a large deer, the insurance
company paid to replace the car. What could
Elton be charged with should his deception be
uncovered?

Bif was in Gail's office waiting to go to lunch
with her. Gail owned a business in competition
with Bif’s business. When Gail excused herself
to go to the restroom, Bif looked at her com-
puter screen and saw part of a customer list. Bif
had a blank diskette which he inserted into the
computer. He quickly copied the file onto his
diskette. Then he put his diskette in his pocket.

20.

The entire action took only 20 seconds. Bif fin-
ished long before Gail returned. Has Bif commit-
ted a crime? If so, what crime?

Paula’s boyfriend moved to her home town,
Oklahoma City, from Houston, Texas. Two weeks
after he arrived, he asked her to phone his
bank in Houston and inquire about his balance.
She did so as a favor to him and found out the
balance was more than $40,000. As soon as

she told him, he left and drove to Houston to
remove it from his account. In Houston, he was
arrested by the FBI for fraud and several related
crimes. Paula was then charged with the federal
crime of making a phone call across state lines
for the furtherance of a fraudulent scheme. Her
boyfriend only knew the scheme had been suc-
cessful by Paula’s report of the large balance

in his old account. What would be a possible
defense for Paula?




ANALYZE REAL CASES

21.

22.

23.

24,

The Royal Scotsman Inn built a motel that did
not comply with the building code. Therefore,
Scotsman was refused an occupancy permit.
The chair of the county council approached

a representative of the motel and offered to
have “everything taken care of”in exchange for
the payment of $12,000. Scotsman was faced
with the possibility of a large loss of revenue.
Therefore, Scotsman agreed to pay the money.
The Federal Bureau of Investigation arrested
the council chairperson after tape recording
the discussion and seeing the exchange of the
money. What crime did the council chairperson
commit? (United States v. Price, 507 F.2d 1349)

Basic Construction Company was engaged in
the road-paving business. Two of its lower-level
managers rigged bids by giving competitors the
prices that Basic would bid for work. That is a
criminal violation of the Sherman Antitrust Act.
Will Basic be criminally liable for the conduct of
its manager? (United States v. Basic Construction
Company, 711 F.2d 570)

Citrin was an employee of International Airport
Centers (IAC). As such he was responsible for
identifying properties that IAC might want to
buy. To help in his work, IAC loaned Citrin a lap-
top computer on which to store the data he col-
lected. Citrin eventually decided that he would
branch off on his own and start a competing
firm. Before quitting IAC and turning in his lap-
top, Citrin downloaded a computer program
that wiped out the hard drive which contained
the data IAC had paid him to collect as well as
evidence of his misconduct. What statute was
Citrin convicted of violating? (Int’l Airport Ctrs.
L.L.C. v. Citrin, No. 05-1522, 7th Cir., 2006)

Pack was the president of Acme Markets,

Inc., a large national retail food chain. Both
Pack and Acme were charged with violating
criminal provisions of the federal Food, Drug,
and Cosmetics Act. They were charged with
allowing interstate shipments of food contami-
nated by rodents in an Acme warehouse. Pack
defended himself by stating that although he
was aware of the problem, he had delegated

26.

responsibility for the sanitary conditions of
food storage to responsible subordinates.
Can Pack be criminally liable in these circum-
stances? (United States v. Pack, 95 S. Ct. 1903)

. Feinberg owned a cigar store in a poor neigh-

borhood of Philadelphia. He sold cans of Sterno,
which contains about 4 percent alcohol, to
people in the neighborhood who mixed it
with water and drank it to become intoxicated.
After conducting this business for some time,
Feinberg purchased a quantity of Institutional
Sterno. It contained 54 percent alcohol. The
cans were marked “Danger—Poison,” and had
a picture of a skull and crossbones; Feinberg
did not warn customers of the difference. As a
result, 33 people died from alcohol poisoning.
Did Feinberg commit a crime? (Commonwealth
v. Feinberg, 234 A.2d 913, Pa.)

To help attract convention business to the city,
a group of hotels, restaurants, and various other
businesses in Portland, Oregon, formed an
association. The association was funded by con-
tributions. To provide incentives for contribu-
tions to the association, its members agreed to
stop doing or curtail doing business with those
who did not contribute. As a part of this effort,
the Portland Hilton Hotel’s purchasing agent
threatened a Hilton supplier with the loss of
the hotel’s business unless such a contribution
was forthcoming. Such activities and the agree-
ment behind them are criminal violations of
the federal antitrust laws. As a result, the federal
government charged Hilton accordingly and a
guilty verdict was returned at the trial. Hilton
appealed, as it had been shown in court that
the manager and assistant manager of the hotel
had, on at least two occasions, told the purchas-
ing agent not to participate in the boycott. He
was instead to follow corporate policy and pur-
chase supplies only on the basis of price, quality,
and service. Should the decision be reversed

on appeal given the employee’s actions were
clearly against corporate policy and directions
by corporate executives? (United States v. Hilton
Hotels Corporation, 467 F.2d 1000)
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Sports & Entertainment Law

Criminal Intrusion or Protected Freedom

o

GALELLA V. ONASSIS 353 F. Suep. 196, 487 F.20 986

BACKGROUND The involvement of the paparazzi
in the death of Princess Diana of England brought cries
that they were guilty of criminal manslaughter. The
incident brought to mind the actions of the man who is
said to have given the paparazzi their original bad reputa-
tion, Ronald E. Galella. Paparazzi (Italian for “buzzing
insects”) became known for their intrusive behavior as a
result of documentation in the court records of the many
incidents related to the case of Galella v. Onassis.

FACTS Jacqueline Onassis was the remarried widow
of President John E Kennedy and mother of the two
Kennedy children, John and Caroline. Photos of Mrs.
Onassis and the children, especially those exposing emo-
tions or questionable behavior, were drawing a premium
from publishers in the early 1970s. As a consequence,
Galella began a campaign of intrusive behavior likely to
provoke marketable snapshots. In her deposition, a ten-
year-old Caroline Kennedy said, “Unlike the many other
photographers, Mr. Galella often rushes at me, snaps
flash bulbs in my face, trails me closely and uses other
LN
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techniques that I find dangerous and threatening.... I fear
I will be hurt.” On September 24, 1969, Galella allegedly
jumped out of some bushes in Central Park in front of
John’s oncoming bicycle. The nine-year-old boy swerved
to miss the photographer and crashed his bike, injuring
himself and causing the Secret Service Agent accompany-
ing the Onassis party to say, “Look what you almost did,
you almost killed John.” Ultimately, because of his alleged
criminal and tortious behavior, an injunction was issued
by a federal district court preventing Galella from com-
ing within 50 yards of Mrs. Onassis. In this action, Mr.
Galella wants the injunction to be dismissed.

THE LAW  The First Amendment through its inter-
pretation by the U.S. Supreme Court sanctifies and ren-
ders almost inviolate the right of the press to report on
the actions of public figures.

THE ISSUE  Does this right provide immunity from
all criminal and civil actions levied against the press for
their actions in pursuing a story?

HOLDING No, it does not. Said the court, “... the
First Amendment does not immunize all conduct designed
to gather information about or photographs of a public
figure. There is no general constitutional right to assault,
harass, or unceasingly shadow or distress public figures.”
The injunction was upheld that the “plaintiff, his agents,
servants, employees and all persons in active concert and
participation with him from, inter alia, approaching within
100 yards of the home of defendant and her children, 100
yards of the schools attended by the children; at all other
places and times 75 yards from the children and 50 yards
from defendant; from performing surveillance of defendant
or her children; from commercially appropriating defen-
dant’s photograph for advertising or trade purposes without
defendant’s consent; from communicating or attempting to
communicate with defendant or her children.”

PRACTICE JUDGING

1. Do you think the court could have achieved its
objective by simply enjoining Galella from sell-
ing any photos he took of the subjects? Why or
why not?

2. Do you think the injunction as issued above was
effective? Why or why not?

Sports & Entertainment Law 79



5-1 Private Injuries vs.
Public Offenses

5-2 Intentional Torts,
Negligence, and
Strict Liability

5-3 Civil Procedure

Every time Chanelle’s science teacher asked her a ques-
tion during class, the teacher walked over to her desk,
squatted down, and placed a hand on Chanelle’s thigh.
Chanelle found this behavior extremely offensive.
Finally, in private, she politely asked the teacher to stop.
Although the teacher seemingly agreed, the next time
Chanelle raised her hand the teacher behaved the same
way. However, this time when the teacher extended her hand
to place it on Chanelle’s leg, Chanelle twisted violently away and
slammed her knee into the other side of her desk.

© GETTY IMAGES/PHOTODISC

WHERE DO YOU STAND?

1. What corrective action could Chanelle take within the school structure?
2. Regardless of whether or not she tries to resolve the problem within the school’s
structure, has Chanelle received a personal injury for which she could bring suit in court?

80 Chapter 5 > Civil Law and Procedure



5-1 Private Injuries vs. Public Offenses

GOALS

M Distinguish a crime from a tort
B |dentify the elements of torts

H Explain why one person may be responsible
for another’s tort

How Do Crimes and
Torts Differ?

When he applied for his

WHAT'S
YOUR license as a ferry pilot for the
VERDICT? city, Jerone failed to tell the

Coast Guard about his high blood pressure
and prescription drug use. Some three years
later, while operating the ferry, Jerone passed
out at the controls. As a consequence, the ferry
crashed into the dock killing 18 commuters
and injuring dozens more. At the time Jerone
was also taking two medications for back pain.
Both the pain medications list drowsiness as a
possible side effect.

Does Jerone’s conduct represent a
criminal or civil wrong or both?

A crime is an offense against
society. It is a public wrong,.

A tort, in contrast, is a pri-
vate or civil wrong. It is an
offense against an individual.
If someone commits a tort, the
person injured as a result can
sue and obtain a judgment for
damages. This is a monetary
award intended to compensate
the injured party for the

harm done to her or him.
From society’s standpoint, the
money is meant to restrain
the injured individual’s desire
to exact revenge by taking the
law into her or his own hands.
Doing so would cause chaos.

KEY TERMS

tort negligence

damages

One act can be both a tort and a crime. In
Whats Your Verdict? Jerone committed two
crimes—the crime of manslaughter (18 counts)
and the crime of failing to disclose his drug use
and blood pressure status in applying for the
position.

Jerone also committed a tort by his negligent
conduct in piloting the ferry. Manslaughter is
punishable in most states by up to 10 years in
prison for each count. Damages for negligence
will be awarded appropriate to the claims of
the injured and the families and estates of the
deceased passengers.

What is the difference
between a crime and a tort?

What is the purpose of an injured party’s receiving money damages for a tort
committed against him or her?

5-1 Private Injuries vs. Public Offenses 81
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Elements of a'Tort

WHAT'S On a windy autumn day,
YOUR Mason was burning dry
VERDICT? leaves in his backyard. When
he went inside to answer a telephone call,
flames from the fire leaped to the next-door
neighbor’s fence and then to a tool shed
where a small can of gasoline exploded.
Soon the neighbor’s house was ablaze, and it
burned to the ground.

Did Mason commit a tort?

Like criminal law, tort law is a broad legal cate-
gory. Just as there are many specific crimes, there
also are many specific torts. Certain elements
are common to most torts. In a trial, these ele-
ments must be proved to establish liability (legal
responsibility).

The elements of most torts include

1. duty (a legal obligation to do or not to do
something)

2. breach (a violation of the duty)

b

injury (a harm that is recognized by the law)

4. causation (proof that the breach caused the
injury)

DUTY By law, you have certain
rights. You also have certain
duties related to respecting the
rights of others. The following
are the duties created by tort law:

1. the duty not to injure
another (including bodily
injury, injury to someone’s
reputation, or invasion of
someone’s privacy)

2. the duty not to interfere
with the property rights
of others, for example, by
trespassing on their land

3. the duty not to interfere
with the economic rights
of others, such as the right
to contract

Whether or not a duty
exists in a certain situation is
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a question of law for the judge to decide. A
judge will make this decision by consulting
state case and statutory law and, on occasion,
federal law.

VIOLATION OF THE DUTY A violation (or breach)
of the duty must be proved before the injured
party can collect damages. Whether a breach of
a tort duty has occurred is almost always a ques-
tion of fact for a jury or a judge, if no jury is
requested, to decide.

Many torts acknowledge a breach only when
the defendant actually intended to inflict harm
by her or his action. These are classified as inten-
tional torts. In other torts, the intent to inflict
harm is not required. It is enough that the harm
occurred as a result of the neglect or carelessness
of the defendant. Such a tort is generally termed
negligence.

In still other torts, even carelessness is not
required. Liability is imposed simply because a
person acted in a certain way, and this caused
injury. The last classification, where neither
intent nor carelessness is required, is classified as
strict liability.

INJURY Generally, injury resulting from the
breach of duty must be proved. Thus, if you act
recklessly, but no one is injured, there usually is
no tort.

Apply the elements of a tort to determine whether Mason in What’s Your
Verdict? committed a tort in allowing the fire to occur. Check your answer
against the explanation on the next page.
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CAUSATION Causation means that breach of
the duty caused the injury. There are degrees of
causation. For example, one could argue that
the first people on earth are the ultimate cause
of every injury that occurs in the world today.
However, when the amount of causation is great
enough for it to be recognized by the law, it is
called proximate cause. Generally, proximate cause
exists when it is reasonably foreseeable that a
breach of duty will result in an injury.

Applying these elements to What's Your Verdict?
Mason committed a tort because (1) he owed a
duty to the neighbors not to injure their prop-
erty; (2) he breached the duty when he left the
fire unattended so it spread to the neighbor’s
property; (3) the injury occurred when the
neighbor’s house was burned; and (4) leaving
the fire unattended was a proximate cause of the
loss of the fence, the tool shed, and the house.
Therefore, the neighbor can obtain a judgment
against Mason for the value of the loss.

Name the four elements of
a tort.

Responsibility for
Another’s Torts

WHAT'S

YOUR sons from Saddleback Stables.
VERDICT? Patterson, the Saddleback
instructor, was a skilled rider although only

15 years old. Nevertheless, during a lesson
while leading the horse Hunt was riding,
Patterson negligently dropped the bridle. As a
result, the horse bolted and Hunt was thrown
to the ground and injured.

Hunt was taking riding les-

Who was liable for Hunt’s injuries?

With few exceptions, all persons, including
minors, are personally responsible for their con-
duct and are therefore liable for their torts. Even
children or insane persons may be held liable for
injuring others. Certainly, in Whats Your Verdict?

Patterson’s negligence would result in his being
liable to Hunt for Hunt’s injuries. In addition,
Saddleback Stables can be held liable for the
negligence of its employee Patterson. In such
cases, the injured party may sue both employer
and employee.

When one person is liable for the torts of
another, the liability is called vicarious liability.
For example, parents may be liable if they give
their children “dangerous instrumentalities,” such
as guns, without proper instruction. Similarly,
parents may be liable for their children’s continu-
ing dangerous habits. For example, if a child
continues to throw rocks at trains and vehicles,
the parents may be liable if they fail to stop the
child’s behavior.

In some states parents are liable, by statute,
up to a specified amount of money for property
damage by their minor children. This is usu-
ally designed to cover vandalism and malicious
destruction of school property. Most states also
provide that parents are liable, up to the limits
of financial responsibility laws, for damages neg-
ligently caused by their children while operating
motor vehicles.

What parties might be held
responsible for another person’s tort?

Bottomless Barges, Inc. (BBI),
contracted with a coastal city
to barge the city’s untreated
sewerage some 300 miles into the ocean and
dump it. This activity was permitted by the
federal government due to the city’s lack of
funds needed to build an adequate treat-
ment facility. Ollee Facktory, an employee of
BBI, dumped an afternoon run only 35 miles
offshore in order to get back to land in time
for a date. Various diseases, including minor
cases of cholera, broke out in several coastal
towns. As a result, BBl was sued by individual
plaintiffs and the government and recov-
ered against due to its vicarious liability for
Facktory’s actions.

IN THIS
CASE
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THINK ABOUT LEGAL CONCEPTS

1.

A single act can be both a tort and a crime. True
or False?

The degree of causation of a tort great enough
to be recognized by law is called

(a) proximate cause (b) intimate cause (c) inci-
dental cause (d) none of the above

A tort is considered to be an offense against
society. True or False?

In order to establish liability for a tort, all of the
following must be proved except (a) duty

THINK CRITICALLY ABOUT EVIDENCE

\/
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Study Tools
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(b) breach of duty (c) harm recognized by law
(d) vicarious liability

An insane person cannot be held liable for a
tort. True or False?

When one party is held responsible for the tort
of another, the liability is called _ ?_ liability.

The three classifications of torts are intentional
torts, negligence, and _?_. (a) manslaughter
(b) strict liability (c) vicarious liability (d) none of
the above

Study the situation, answer the questions, and then prepare arguments to support your answers.

8.

10.

84

Philip drove a tractor-trailer rig onto a ferry boat.

He left the rig in gear because of a problem with
its brakes. Posted regulations prohibited the
starting of engines before docking, but when
the ferry was about 50 feet from the dock, Philip
started his engine. That caused the tractor-
trailer to jump forward and strike Herrick’s car,
which in turn hit Patton’s car. Patton’s car, at the
head of the line, crashed through the ferry’s
barricades and plunged into the water. The car
could not be recovered. What was the tort duty
in this case? Where was the breach of the duty?
What were the injuries? What was the proximate
cause of the injury to Patton’s car?

Felicia carelessly left a campfire before it was
completely extinguished. The fire spread
through the woods and caused the destruction
of a nearby lodge. Is Felicia liable to the own-
ers of the lodge for the building? Is she liable
to the lodge owners for the loss of income until
the lodge can be restored? Is she liable to the
persons who had reservations for the lodge but
whose trips are now ruined?

The driver of a rental car lost control while pass-
ing another vehicle. The car crossed the median
of the four-lane highway and slammed head-on
into Todd’s truck. The truck then flipped over
and caught fire. Todd suffered extensive burns
and his son, who had been riding with him, suf-
fered traumatic brain injuries. The dollar value

Chapter 5 > Civil Law and Procedure

11.

12.

set on their injuries was more than $4 million.
Against whom can they recover?

As a police officer, Maureen was authorized to
carry her handgun with her. While darting into

a store to pick up her dry cleaning, she left the
gun in her car hidden under the seat. Her 9-year-
old son found the pistol and accidently shot his
friend in the leg. Is Maureen liable for the injury?

Patrick borrowed his friend John's car to
impress a young lady he was dating. It was a
new luxury car that John had saved four years
to purchase. The paint on the car turned colors
under various climatic and light conditions.
While on the date, Patrick drove the car down a
public road that had just been repaved with hot
oil and gravel. The result was streaks of hot oil
glued to the sides of the car and several nicks in
the paint from flying rocks. Patrick then parked
in front of his favorite restaurant, a sports pub
on the far side of town. While in the restaurant,
Patrick heard a special weather report that a
thunderstorm with large hail was sweeping
across the area and would arrive over the res-
taurant in ten minutes. Unfortunately for John's
car, the date was going too well to break off
and move the car under cover. Consequently,
the hail left a multitude of pock marks on the
top of the car. Is Patrick legally responsible for
the damage done by the gravel, oil, and hail?
Why or why not?



5-2 Intentional Torts, Negligence, and Strict Liability

GOALS

B Identify common intentional torts

B Recognize the elements of negligence
W Explain the basis for strict liability

What Are the Most
Common Intentional
Torts?

WHAT'S During deer-hunting season,
%gRRDICT? Hart droye miles into the

country in search of game.
He parked his pickup truck along a dirt road,
climbed a fence, and hiked into the woods.
Hart thought the land was part of a national
forest. However, it actually belonged to
Quincy, who had posted “No Trespassing”
signs. Confronted by Quincy, Hart apologized
for his mistake and left.

Had Hart committed an intentional tort?

Intentional torts are torts in which the defend-
ant possessed the intent or purpose to inflict the
resultant injury. These torts contrast with negli-
gence and strict liability, where intent to produce
the injury is not required. There are numerous
intentional torts. The most common of these
include assault, battery, false imprisonment,
defamation, invasion of privacy, trespass to land,
conversion, and fraud.

Assault

The tort of assault occurs when one person
intentionally puts another in reasonable fear
of an offensive or harmful bodily contact. An
assault can be based on words or gestures.
However conveyed, the threat must include
a display of force indicating a present ability
to carry it out. In addition, to be considered

KEY TERMS

intentional torts invasion of privacy

assault trespass to land
battery conversion

false imprisonment fraud

defamation strict liability

IN THIS Spencer, elderly and totally blind,

thought Wills had swindled him.
Spencer told Wills that he was
going to “beat your face to a pulp.” Because it
was obvious that Spencer could not carry out
his threat, there was no assault.

CASE

“reasonable” from the viewpoint of the potential
victim, the threat must be believable. The threat-
ened injury can be physical: a person may raise a
fist threatening to punch you. Or the threatened
injury can be offensive: a person might threaten

unwanted sexual touching by attempting to

kiss you.

Battery

A person has a duty to refrain from harmful or
offensive touching of another. An intentional breach
of the duty is a battery. Shooting, pushing in anger,
spitting on, or throwing a pie in another’s face are
all batteries. An assault frequently precedes a battery.
Angrily raising a clenched fist and then strik-
ing someone in the face involves first an assault
(the raised fist) and then a battery (the blow to
the face). When the victim is hit without warning
from behind, there is a battery without an assault.
Even though there is harmful or offensive
touching, there may be no battery if the contact
is not intentional. This could occur, for example,
when someone sneezes and their spittle inadvert-
ently strikes another. Also, the contact may be jus-
tified. For example, when you act in self-defense,
you have not committed a battery. Further, there
may be consent to the contact. Thus, in a box-
ing match, there is no battery because the boxers
consent to the harmful touching.

5-2 Intentional Torts, Negligence, and Strict Liability 85



© GETTY IMAGES/PHOTODISC

Is the action in this photo an example of assault or battery? Justify your

answer.

False Imprisonment

False imprisonment is the intentional confinement
of a person against the person’s will and without
lawful privilege. People may be deprived of free-
dom of movement in many ways. For example,
they may be handcuffed; locked in a room, car,
or jail; told in a threatening way to stay in one
place; or otherwise denied their liberty. Consent
occurs when they agree to being confined. For
example, when a burglary suspect sits voluntarily
in a police car to describe his actions over the last
hour, the suspect consents to being detained.

CyberLAW

efamatory statements published on

Internet bulletin boards, e-mails, and the
like, are considered libel due to the some-
what permanent nature of the medium. This
often is vital to a successful suit for defama-
tion as damages are presumed to exist in the
case of libel and do not have to be proven to
the court. The remaining question becomes
who should be sued. This is the hard part.
Sections of the Communications Decency
Act of 1996 and several court decisions pro-
vide protections to Internet service providers
and bulletin board operators. Such parties

86 Chapter 5 > Civil Law and Procedure

When the police have prob-
able cause to arrest people, they are
privileged to imprison them. Privilege
justifies the imprisonment. But if the
police mistake the identity of one
person for another, they may commit
false imprisonment in the course of
the arrest. Merchants in many states
have a privilege to detain a person
if they have a reasonable basis for
believing the person was shoplifting.
If they detain persons against their
will without a reasonable basis, they
falsely imprison them.

Defamation

Statements about people can injure
them. If a false statement injures a
person’s reputation or good name, it
may constitute the tort of defamation. If the defa-
mation is spoken, it is slander. If the defamation is
written or printed, it is /ibel. To be legally defama-
tory, the statement must

1. be false (truth is a complete defense)

2. be communicated to a third person (your
reputation is not harmed if no other person
hears or reads the lie)

3. bring the victim into disrepute, contempt, or
ridicule by others

In slander suits, you must show that you have
suffered an actual physical loss, or damages, as a

generally are considered to be immune from
suits brought to make up for the harm done by
such statements. However, they may be held
liable if it can be shown that they exercised
editorial or full control of the material posted or
transmitted or, at least, had knowledge of the
specific defamatory contents. Such a showing
has proven very difficult to accomplish.

THINK ABOUT IT

Why do you think it has been so difficult for
people to win libel suits against Internet bulletin
board operators or Internet service providers?
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gnozzi, who is deaf, purchased several

items at a large chain discount store.
One of the items was a large inflated doll
for his daughter. Agnozzi went to a cash
register near a store entrance to pay for his
goods. The doll was so large that the sales
clerk could not find a bag to hold it. With
the doll under his arm and his other pur-
chases in bags held in both hands, Agnozzi
left the store. As he did so, a store employee
stationed at the door to welcome people
in and conduct security screens of those
leaving, noticed the unbagged doll. The
employee was instructed to stop and check
the receipt of any party leaving the store
with an unbagged item. As a consequence,
she asked Agnozzi to stop. When he did
not, she shouted at him to stop. Finally, she
yelled, “Stop thief,” and gave chase. Other
store personnel joined in and threw Agnozzi
down onto the asphalt in the parking lot.
Agnozzi finally was able to make the store
personnel understand he was deaf and that
he had the receipt in his pocket. Upon see-
ing the receipt they let him go with apolo-
gies. Although he was embarrassed, his
clothes torn, and his skin scraped, Agnozzi
accepted the apologies and left. Now he
is reconsidering. Would it be ethical for
Agnozzi to bring suit against the discount
store? Does Agnozzi owe a duty to bring
suit? If so, to whom and for what?

result of the slanderous remark. Exceptions to this
occur in cases where the oral statements are to the
effect that the plaintiff committed a serious crime,
has a loathsome disease, or injures someone in his
or her profession or business. In libel cases, you
are presumed to have suffered a loss, and so these
damages do not have to be shown to the court.
Exceptions are made to the law of defamation
in order to encourage open discussion of issues
of public concern. For example, legislators’ state-
ments, even those made with malice, are immune
from liability if made during legislative meetings.
Judges, lawyers, jurors, witnesses, and other par-
ties in judicial proceedings are also immune from

liability for statements made during the actual
trial or hearing. Similarly, liability for defamatory
statements about public officials or prominent
personalities does not exist unless the statements
were made with malice. That means the statement
when issued was known to be false or was made

with a reckless disregard for its probable falsehood.

Invasion of Privacy

People are entitled to keep personal matters private.
This is the right to privacy. Congress has stated that
“the right of privacy is a personal and fundamental
right protected by the Constitution of the United
States.” Invasion of privacy is a tort defined as the
uninvited intrusion into an individual’s personal
relationships and activities in a way likely to cause
shame or mental suffering in an ordinary person.
An invasion of privacy also can result from
unnecessary publicity regarding personal matters.
So, unlike the law regarding the tort of defama-
tion, publication of even a true statement about
someone may be an invasion of privacy. This is
because, as the U.S. Supreme Court put it, you
should be protected when you have a reasonable
“expectation of privacy.” Thus, two-way mirrors
-
. ~

What are some situations related to the right to
privacy that affect your life?

5-2 Intentional Torts, Negligence, and Strict Liability 87

© BLEND IMAGES



in the women’s restroom of a
gas station would constitute
an invasion of privacy.

The right to privacy also
includes freedom from com-
mercial exploitation of one’s
name, picture, or endorse-
ment without permission. The
right to privacy bans illegal
eavesdropping by any listen-
ing device, interference with
telephone calls, and unauthor-
ized opening of letters and tel-
egrams. However, the right of
privacy is not unlimited. For
example, the police are per-
mitted to tap telephone lines
secretly if they have a warrant
to do so. Also, public figures,
such as politicians, actors, and
people in the news, give up
much of their right to privacy
when they step into the pub-
lic domain.

Trespass to Land

The tort of trespass to land

is entry onto the property of another without the
owner’s consent. However, trespass may consist of
other forms of interference with the possession of
property. Dumping rubbish on the land of another
or breaking the windows of a neighbor’s house also
are trespasses. Intent is required to commit the

tort of trespass. However, the only requirement is
that the intruder intended to be on the particular
property. If a person were thrown onto another’s
land, there would be no intent and no trespass. If a
person thought she was walking on her own prop-
erty, but was mistaken, there would be a trespass
because she intended to be there. Thus, in Whats
Your Verdict? Hart was guilty of trespass, even
though he thought he was in a national forest.

Conversion

People who own personal property, such as dia-
mond rings, have the right to control their pos-
session and their use. This right is violated if the
property is stolen, destroyed, or used in a manner
inconsistent with the owner’s rights. If that happens,
a conversion occurs. A thief is always a converter.
Conversion occurs even when the converter
does not know that there is a conversion. So, the
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In order for the tort of trespass to occur, what would have to be proven about the
person who enters this property without the owner’s permission?

innocent buyer of stolen goods is a converter. The
party injured by the conversion can receive dam-

ages. Or the converter can, in effect, be compelled
to purchase the converted goods from their owner.

Interference with
Contractual Relations

Generally parties who breach a contract to which
they are a party must pay damages under contract
law for the injury suffered by the other party.
However if a third party encourages the breaching
party in any way, that third party may be liable in
tort to the non-breaching party. This is called the

tort of interference with contractual relations.

Fraud

Fraud occurs when there is an intentional or reck-
lessly made misrepresentation of an existing impor-
tant fact. The misrepresentation must be made with
the intent of inducing someone to enter into a con-
tract. Finally, the other party, relying on the misrep-
resentation, must actually enter into the contract.
To be able to recover damages in court for

fraud, the person alleging it must not have been
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able to check on the truth of the statement by
exercising due diligence. In addition, ordinarily
a statement of opinion is not considered fraudu-
lent. This is because the hearer should recognize
that the statement is the speaker’s personal view.

CHECKPOINT Name at least six of the
most common intentional torts.

What Constitutes
Negligence?

WHAT'S Britt was driving home late
YOUR one rainy night after drink-
VERDICT? . : .
ing alcohol all evening. With
only one working headlight, she raced down
residential streets at speeds up to 60 miles
per hour. Meanwhile, Yee was slowly backing
her station wagon out of her driveway, but
she failed to look both ways when she should
have. Britt rammed into the right rear end of
Yee's car. Both Yee and Britt were injured in the
collision and their vehicles severely damaged.

Who will have to pay damages for the
injuries and property damage sustained
in the accident?

Negligence is the most common tort. Intent to
injure is not required for this tort. Only careless
behavior is required for negligence. Negligence

is proven in court by the showing of a duty of
due care owed by the defendant to the plaintiff, a
breach of that duty, causation, and injury.

Duty I'mposed by Negligence

The general duty imposed by negligence law is
defined by the reasonable-person standard. This
standard requires that you act with the care, pru-
dence, and good judgment of a reasonable person
so as not to cause injury to others. In court, the
trier of fact (typically a jury) is asked how the
reasonable person would have behaved under
the circumstances. The answer to this question
sets the standard of due care against which the
defendant’s actions will be compared.

For certain individuals, a different degree of
care is applied. For example, children under age
seven are held to be incapable of negligent con-
duct. Children seven through fourteen are only
required to act with the care that a reasonable
child of like age, intelligence, and experience
would act. If, however, a child undertakes an
adult activity, such as driving a boat or a car, the
child is held to the adult standard.

Professionals and skilled tradespersons are held
to a higher degree of care in their work. These
persons are required to work with the degree

e R e,
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If the driver of this aquacycle is ten years old, would she be negligent if she ran into a swimmer? Why or why not?
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of care and skill that is normally possessed by
members of the profession or trade. Thus, an
attorney must act with the care and skill nor-
mally possessed by other attorneys in his or her
community. Similarly, a plumber must perform
work with the care and skill normally exercised
by other plumbers in the community.

Breach of Duty

The “reasonable-person” standard defines the
duty of due care in any specific case. A defend-
ant’s actual conduct, such as Britt’s in Whats
Your Verdict? is then compared with this specific
duty to determine whether a violation of it has
occurred. You could conclude that a reasonable
person would drive a car only at a safe speed,
only when sober, and at night only when the
car’s lights work. Because Britt engaged in speed-
ing, driving while intoxicated, and driving at
night without proper lights, she clearly breached
the duty of due care set by the reasonable-person
standard.

Causation and Injury

As with other torts, the violation of the duty
must be the proximate cause of the injury. In
What's Your Verdict? Britt’s speeding in an unsafe
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vehicle while impaired was a breach of the duty,
and it is reasonably foreseeable that speeding will
cause injury. In fact, speeding was a partial cause
of the property damage to the station wagon and
the personal injury to Yee.

Defenses to Negligence

In several states a plaintiff cannot recover for loss
caused by another’s negligence if the plaintiff
also was negligent. This is the old common law
defense of contributory negligence. For example,
in Whats Your Verdict? Yee was also negligent
because she backed into the street without look-
ing left or right. That and Britt’s speeding were
causes of the accident. So Yee was contributorily
negligent. If she lived in a state that allows con-
tributory negligence as a defense, she could not
recover anything from Britt. Under this legal
rule, it does not matter that one party, like Britt,
was very negligent and primarily responsible for
causing the collision while the other, like Yee,
was only slightly negligent.

Most states have substituted comparative neg-
ligence for contributory negligence. Comparative
negligence applies when a plaintiff in a neg-
ligence action is partially at fault. In such a
case the plaintiff and defendant are awarded
damages in proportion to their percentage of

Bart broke his leg while playing tennis at night on a dark city tennis court. Do you think
he would win a judgment against the city for his injury? Why or why not?
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A World Trade Organization (WTO) panel in
March of 2004 held that U.S. laws prohibit-
ing gambling on the Internet are an unfair
trade barrier and should be overturned.
Nonetheless, due to worries about minors
gambling, Congress did not heed the warn-
ing. It instead passed the Unlawful Internet
Gambling Enforcement Act in late 2006. The
new law makes it illegal for U.S. banks and
other financial institutions to transfer funds
to Internet gambling sites. Research the cur-
rent state of the Unlawful Internet Gambling
Enforcement Act. Download a copy and
review it for loopholes. Can you suggest
improvements? Should it be repealed to sat-
isfy the WTO? Why or why not?

responsibility for the accident. The percentages
of responsibility are assigned by the trier of fact
in the case. Some states do not allow a plaintiff
whose negligence was greater than the defend-
ant’s to recover.

Assumption of the risk is another defense to
negligence. If plaintiffs are aware of a danger,
but decide to subject themselves to the risk,
that is a defense. Suppose you take a shortcut
across a suburban lot where a three-story house
is being constructed. The perimeter of the lot
is clearly marked with signs stating “Danger.

No Trespassing. Construction Area.” A sudden
gust of wind blows a section of plywood off the
top floor and into your back. You are seriously
injured. The defense of assumption of risk could
be raised against you in any later lawsuit that
you might bring against the construction com-
pany and the property owner to recover for your
injuries.

Name the four elements of
the tort of negligence.

Why Is Strict
Liability Necessary?

WHAT'S While grocery shopping, Mrs.
YOUR Lamm placed a large glass con-
VERDICT?

tainer of a new drain cleaner in
her shopping cart. Later, when she set the con-
tainer on the check-out counter, it exploded. The
flying glass cut her in several places.

Can she collect in tort from the grocery
store or the bottler?

Sometimes the law holds a party liable in tort on
the basis of absolute or strict liability. Under the
doctrine of strict liability a defendant can be held
liable if he or she merely engaged in a particu-
lar activity that resulted in injury, regardless of
whether or not he or she was negligent. In strict
liability, proof of both the activity and the injury
substitutes for proof of a violation of a duty.
Strict liability is only applied when someone
has engaged in abnormally dangerous activities,
such as target practice, blasting, crop dusting with

Imagine you are the owner of this dog, and the dog just
bit your young neighbor. Could you be held liable on
the basis of strict liability? Why or why not?
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dangerous chemicals, or storing flammable liquids
in large quantities. If you engage in activities of this
type and someone is injured as a result, you will be
liable regardless of the precautions you take.

Ownership of dangerous animals also sub-
jects you to strict liability. Domesticated animals
(dogs, cats, cows, and horses) are not consid-
ered dangerous unless the owner knows that the
particular animal has behaved in such a way. Bears,
tigers, snakes, elephants, and monkeys are examples
of wild or dangerous animals. If the danger-
ous animal causes injury, the owner is strictly
liable.

A third strict liability activity is the sale of
goods that are unreasonably dangerous. If the
goods are defective, the defect makes them
dangerous. If the defect causes an injury, any

THINK ABOUT LEGAL CONCEPTS

1. An actual harmful or offensive touching must be
shown to prove the tort of assault. True or False?
2. A person who has consented to be detained
by another cannot recover for the tort of false
imprisonment. True or False?

3. Spoken defamation is (a) libel (b) label
(c) slander (d) none of the above

4. An uninvited intrusion into a person’s personal
relationships or activities in a way likely to cause
shame or mental suffering in an ordinary person
is the basis of the tort of _?_.

THINK CRITICALLY ABOUT EVIDENCE

merchant who sells those goods is strictly liable,
as is the manufacturer. Under strict liability, the
manufacturer and any sellers in the chain of dis-
tribution are liable to any buyer of the defective
product who is injured by it.

Without strict liability, the victim might not
receive any compensation because negligence
may be difficult to prove. In Whats Your Verdict?
Mrs. Lamm could collect from either the store,
the bottler, or both under strict liability. The
bottle was defective, and this defect made the
product unreasonably dangerous.

What is strict liability and
why is it necessary?

LY 4
Atra '
Study Tools

school.cengage.com/blaw/lawxtra

5. Aninnocent buyer of stolen goods cannot be
liable for conversion because the buyer had
no intent to keep the goods from their rightful

owner. True or False?
6. Which of the following is not a defense to
negligence? (a) contributory negligence
(b) comparative negligence (c) violation of
reasonable person standard (d) assumption of risk
7. Strict liability may exist even when a defendant
is not negligent. True or False?

Study the situation, answer the questions, and then prepare arguments to support your answers.

8. Betty was at a baseball game seated one row
behind a famous movie star. When Betty stood
up to cheer, she was bumped by the person
beside her. She lost her balance and fell into the
lap of the movie star. He sued her for the tort of
assault. Who prevails?

9. Every morning on the way to work, Sharon rides
an elevator up 14 floors. Sometimes, when it
is crowded, the elevator operator intention-
ally bumps into her in an offensive way. What
can Sharon do legally? What would be a likely
defense for the operator?
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10. Ham asked to borrow Lane’s car to go to a
movie with his girlfriend. Lane gave him permis-
sion. After the movie, Ham decided to drive to a
city some 50 miles away to see a friend. Has he
committed the tort of conversion?

11. Ashleigh has a pet boa constrictor named
Pauline. She keeps it in the most expensive,
escape-proof cage she can find. Regardless,
the boa escapes and kills the neighbor’s famed
show cat which was valued at more than $5,000.
Will Ashleigh be liable?



5-3 Civil Procedure
GOALS

B State the legal remedies that are available to a
tort victim

B Describe the procedure used to try a civil case

Remedies Available
in a Civil Suit

Horsley, the owner of a dry

WHAT'S
YOUR cleaning store, lived next door
VERDICT? to Eardly, who ran a competing

dry cleaning store in the same town. The two
quarreled frequently and became enemies. One
summer night Eardly composed, printed, and
secretly posted around town a flyer accusing
Horsley of dealing drugs out of Horsley’s store.
The accusation was untrue and defamatory.
Several witnesses saw Eardly posting the flyers.

What kind of damages could Horsley
collect from Eardly in a lawsuit?

Two types of remedies are generally available in
a civil lawsuit for a tort, breach of contract, or
other private injury. These two types are injunc-
tions and damages. An injunction is a court order
for a person to do or not do a particular act. An
injunction may be issued to prevent a private
injury, to stop it from continuing, or to undo it.

As discussed earlier, damages are a monetary
award by the court to a person who has suf-
fered loss or injury because of the act or omis-
sion of another. Generally damages fall into two
categories, compensatory (also known as actual
damages) and punitive (also known as exemplary
damages). Compensatory damages are meant to
place the injured party in the position he or she
was in prior to the injury or loss. Under tort law
these damages are the sum of the injured party’s
lost wages, doctor’s fees, and a monetary amount
to compensate for the injured party’s pain and
suffering. Damage amounts are usually deter-
mined by the trier of fact in each case.

KEY TERMS

injunction subpoena
evidence verdict
testimony judgment
witness

Punitive damages are a type of damages gener-
ally only awarded in intentional tort cases. They
are meant to punish the person who inflicted the
injury. As a consequence, they are set by the trier
of fact at an amount that would accomplish this
objective. So, if a person is willfully injured by a
large corporation, the punitive damage award can
run into the millions of dollars.

Lawyers at times handle a civil lawsuit for
a percentage of the recovery. This is referred
to as taking the case on a contingency fee basis.
Common percentages are 25 percent if the case is
settled before a trial, 33 percent if the case is won
at trial, and 40 percent or more if the case is won
on appeal.

In What's Your Verdict? Horsley could recover
both compensatory damages (for any provable
loss of business) and punitive damages (to punish
Eardly for his conduct).

Grimshaw sued the manufac-
turer of his auto after being
burned severely in a collision.
He was able to show that the manufac-

turer willfully kept a defective gas tank in
Grimshaw’s model of car even after it knew
of the problem. The jury awarded him nearly
$7 million in actual damages and another
$100 million in punitive damages. The puni-
tive damage award was set so high because a
smaller amount would not be enough to pun-
ish an auto maker making billions each year.

IN THIS
CASE

Name the two remedies
available in a civil suit.
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What Procedure 1Is
Used toTry a Civil
Case?

WHAT'S When their cars collided at
YOUR an intersection, Claxson and
VERDICT? DaLucia sued each other.
Claxson claimed that DaLucia caused the
accident by failing to stop for his stop sign.
Dalucia claimed he had stopped and then
moved through the intersection. He said he
had not yet reached five miles per hour when
Claxson ran his stop sign and slammed into
him. Two witnesses saw the accident and
could testify, but they have conflicting stories.

How can the court determine what really
happened?

The procedure used to try a civil court case
follows a set sequence.

Judge or Jury

First of all, if a jury is to be used, it is selected.
Remember that judges and juries play differ-
ent roles in trials. Judges always decide any
issues of law. The issues of fact are left to

the jury to decide, if a jury is sitting. By its
Seventh Amendment, the U.S. Constitution
provides for the right to a jury trial in civil
cases involving more than $20. However, the
states generally do not have such a guarantee
in their constitutions. Even when there is a
right to a civil trial by jury, both the plaintiff
(the party that initiates the lawsuit by filing a
complaint) and the defendant (the party com-
plained against in a criminal or civil proceed-
ing) may decide to forgo this right. When there
is no jury, the judge decides the issues of both
law and fact. In What’s Your Verdict? the trier
of fact, be it judge or jury, would listen to the

testimonies of Claxson, Dalucia, and any other

witnesses, and evaluate them for truth and
accuracy. The trier of fact also would weigh
any other evidence such as sobriety tests, skid
marks, and location of debris to determine
what happened.

Civil juries are made up of 6 to 12 citizens
who listen to witnesses, review physical evidence,
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and reach their decisions. In most states,
jury decisions in civil trials do not have to be
unanimous.

Opening Statements and Testimony

After the jury for a specific case has been
selected, the attorneys make opening state-
ments. These statements briefly outline what
the plaintiff and the defendant will try to
prove. The evidence is then presented to the
jury, first by the plaintiff and then by the
defendant. Evidence includes anything that the
judge allows to be presented to the jury that
helps to prove or disprove the alleged facts.
Evidence may consist of testimony, written
documents, records, charts, sobriety test results,
photographs of skid marks and debris location,
and other relevant material.

Testimony is the most common form of evi-
dence. Testimony consists of statements made by
witnesses under oath. A witness is someone who
has personal knowledge of the facts. Sometimes
an expert witness will give an opinion. An expert
witness possesses superior knowledge about
important facts. For example, an engineer may
be utilized as an expert witness to testify that skid
marks indicate a car was going 70 miles per hour
before a collision.

Witnesses often are summoned into court
by subpoena. A subpoena is a written order by
the judge commanding a person to appear, give
testimony, and perhaps present other evidence.

LAWBRIEF

Expert witnesses generally are hired first
as “consultants”” Only after the lawyer
feels comfortable with the potential of their
testimony is the “consultant” designated to
the court and the opposition in a case as an
expert witness. All information and material
provided to a potential expert witness while
merely a consultant is confidential. However,
after he or she is designated an expert wit-
ness, the other side in the case can find out
everything the expert witness knows includ-
ing everything disclosed to him or her while
a consultant.
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Access school.cengage.com/blaw/lawxtra and
click on the link for Chapter 5. Once in the
Tennessee Bar Association web site, read the
article “What is a Subpoena?” According to the
article, what should you do if you are served
with a subpoena? What happens if you ignore
a subpoena? What two things should you keep
in mind if you are served with a subpoena?

( school.cengage.com/blaw/lawxtra )

Willful, unexpected failure to appear after receipt
of such an order is contempt of court. The judge
can punish persons guilty of contempt of court
by fine or jailing them without a trial.

Closing Arguments and
Instructions to the Jury

Following the presentation of the evidence,

the attorney for each side gives a closing
argument. During closing arguments, each
attorney summarizes the case, trying to per-
suade the judge (and the jury if there is one)

to favor his or her side. After consultation with
the attorneys, the judge then gives instructions
to the jury. These instructions tell the jury what
rules of law apply to the case. They also tell

the jury what issues of fact they must decide.

Jury Deliberation and the
Verdict

For example, in a civil case involving an
auto accident, the judge might instruct the
jury that exceeding the speed limit in bad
weather is negligence (a rule of law). The
judge also may tell the jury to decide if the
weather was bad at the time of the acci-
dent (a question of fact) and whether the
defendant was exceeding the speed limit at
the time of the accident or driving faster
than a reasonable speed given the weather
(questions of fact). The jury then retires

to the jury room for deliberation in secret
to decide the case. In deciding, each juror
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must determine whether a preponderance (supe-
rior weight) of the evidence supports the plain-
tiff’s case. In a civil action, a unanimous vote of
the jurors is not required. Usually, 10 out of 12
or, in a few states having smaller jury panels, 5
out of 6 voting for the plaintiff will be enough
to find for the plaintiff. The jury’s decision is
called the verdict.

After the verdict has been returned, the
judge renders a judgment. The judgment is
the final result of the trial. It will normally be
for a sum of money if the plaintiff wins. If the
defendant wins, the judgment will merely be
“judgment for the defendant.” If either party
believes the judge made a mistake of law in any
part of the trial, an appeal may be made to a
higher court.

Examples of judicial error include incorrect
instructions to the jury, admission of evidence
that should have been rejected, or exclusion of
evidence that should have been admitted. When
there has been an error, the appellate court may
modify or reverse the judgment of the lower
court. Or it may order a new trial. If there is
no error in the record, the reviewing court will
affirm the judgment of the lower court.

List the steps in the
procedure used to try a civil case.

What is this defense attorney trying to do with his closing
argument to the jury?
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How are Civil
Damages Collected?

WHAT'S Stevens won a judgment for
YOUR $35,000 in a civil suit against
VERDICT? Alvarez. Alvarez objected, but
did not appeal because her lawyer told her
that there was no basis for appeal. Alvarez
stubbornly refused to pay.

What steps could Stevens take to collect
the judgment?

Ordinarily, when a civil judgment for the plain-
tiff becomes final, the defendant will pay the
judgment. If the defendant does not pay, the

plaintiff may obtain a writ of execution. Execution

here means the process by which a judgment
for money is enforced. The court directs that
the defendant’s property (for example, a savings
account or car) be seized or sold. The proceeds,
after deducting the costs of seizure and sale, are
used to pay the judgment.

CHECKPOINT How does a plaintiff collect
damages if the defendant refuses to pay?

H-3 Assessment

THINK ABOUT LEGAL CONCEPTS

Would the possibility of losing a prize possession
influence you to pay a judgment against you in a
civil suit?

1. Damages meant to punish the person who has
committed a tort are called compensatory dam-

ages. True or False?

2. Compensatory damages are also referred to as
__?__damages.

3. Ajury never determines a matter of law. True or
False?

4. In deciding the amount of compensatory or
actual damages to pay a plaintiff, the jury
decides on a figure that would equal lost wages

and medical bills plus a more arbitrary amount
for the plaintiff's __?__

926 Chapter 5 > Civil Law and Procedure

5. A witness who was at the scene of the crime

and who is very sure about what happened is
referred to as an expert witness. True or False?

6. An order that a judge issues commanding a

witness to appear and give testimony is called
a(n)_7__

7. In acivil case, the judge renders a judgment

after hearing the jury’s (a) determination
(b) resolution (c) verdict (d) none of the above

8. If a defendant refuses to pay a damage award,

the court may issue a writ of _?_ ordering the
defendant’s property be seized and/or sold to
pay the amount due.

© GETTY IMAGES/PHOTODISC



THINK CRITICALLY ABOUT EVIDENCE

Study the situation, answer the questions, and then prepare arguments to support your answers.

9. Stone had secretly criticized the large chemical
company she worked for over a span of several
years. Her inside information had led to many
accurate stories in the local papers about toxic
releases into the environment. Finally, the com-
pany discovered what she was doing and hired
two thugs to rough her up. They did a very thor-
ough job, and she had to be hospitalized for sev-
eral weeks. Because she immediately reported
her beating to the police, the thugs were cap-
tured. In a plea bargain with the prosecutor, they
confessed who had hired them. Stone brought
suit against the chemical company. For what
types of damages could she sue? Why?

10. Stone lost $14,000 in salary and owed $30,000
in medical bills as a result of the beating in exer-
cise 9. She had sustained a concussion and had
a broken leg with numerous lacerations and
abrasions. Thereafter, she consistently walked
with a limp. The chemical company averaged
$72 million in annual profits over the last five
years. What damage award for each type of
damages you selected in exercise 9 would be
appropriate? Why?

é Online Research>

It is early December and Becky is an 18-year-
old high school senior trying to sign up for
her final semester’s courses. She comes from
a poor family that did not own a car until a
month ago, when Becky bought one with her
savings from work. Because she did not have
access to a car until a few weeks ago, Becky
had not even considered taking the driver’s
education course offered by her school. Her
auto insurance agent told her that her rates
would be significantly reduced if she took such
a course, so she is trying to enroll in it.
Unfortunately, her application has been
rejected. Because of limited funding for the
program and a large number of applicants, the
school has a rule that it only allows 16 and 17
year olds to take the course. Becky claims this is
a form of age discrimination prohibited by law.

11. Presume that the damage awards that you
deemed appropriate in exercise 10 were
awarded by the jury. If the company refused to
pay, even after the appeals went against them,
how could Stone go about collecting?

12. In preparing for the suit, Stone’s attorney subpoe-
naed several witnesses. After they were served
with the subpoenas, the company immediately
assigned them to distant locations in the country.
If they willfully fail to appear at the trial, what
sanctions can the court utilize to punish them?

13. Presume that, because the evidence against
it was overwhelming, the chemical company
decided to settle the case out of court for
$16 million. Typically, what would be an
attorney’s contingency fee percentage share
of this amount? If the case had to be won at
trial and $20 million was awarded by the jury,
how much would Stone’s attorneys receive
under a typical fee arrangement? If the
chemical company appealed but lost, what
would be Stone’s attorney’s typical share of the
$20 million?

oawie

THINK CRITICALLY

Does Becky'’s claim have merit? Does the school’s
position have legal support? Explain your
answers to both questions. Is Becky likely to win
if she sues to gain admission to the program?

GO TO FINDLAW.COM TO FIND THE
ANSWERS

To find the material in FindLaw on this issue,
go to Findlaw.com and click on the follow-

ing sequence of hyperlinks: Civil Rights, Civil
Rights: More Topics, Age Discrimination, Age
Discrimination in Education. Read the material
including the questions and answers.
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Chapter b Assessment

CONCEPTS IN BRIEF

tralQuiz Pre

school.cengage.com/blaw/lawxtra

5-1
1.

2.

5-2

Private Injuries vs. Public Offenses

A tort is an act that causes private injury to the
person or property of another.

Torts may be broadly classified as intentional
torts, negligence, or strict liability. The most
common tort is negligence.

Generally every individual is personally respon-
sible for damage resulting from any torts com-
mitted by him or her.

Employers are liable for the torts of their
employees if the torts are committed within the
scope of the employees’ employment.

Intentional Torts, Negligence, and Strict
Liability
With intentional torts, the defendant possesses
the intent or purpose to inflict the resultant injury.

In some states, if the injured person was also
negligent and the negligence contributed to
the injury, the injured person may be barred
from recovering damages. In many states today,

YOUR LEGAL VOCABULARY

however, some recovery may even then be
obtained by the plaintiff under the doctrine of
comparative negligence.

Civil Procedure

. A person injured by a tort is entitled to

damages—monetary compensation for the loss
or injury suffered. The amount of damages is
typically determined by the trier of the fact in
the case.

. Ifajuryis present, it will determine the issues of

fact in a civil trial. The issues of law will be deter-
mined by the judge.

. For a civil case, lawyers can either be hired

on an hourly basis or, if the case promises an
adequate award to the client on a contingency
fee basis, for a percentage of the prospective
award. However, if the client’s case is lost, the
attorney working on a contingency fee basis
receives nothing.

1.
2.

10.

11.

Match each statement with the term that it best defines. Some terms may not be used.

Person who has personal knowledge of the facts in a case

s . a. assault
Deprivation of freedom of movement without consent or
privilege b. battery
Final result of a trial ¢. conversion
. Using property in a manner that is inconsistent with its owner’s & damage?
rights e. defamation
Tort based on carelessness f. evidence
False statement that injures a person’s reputation g. false imprisonment
Intentionally made threat to physically or offensively injure bz
another i. intentional tort
Harmful or offensive touching Jj. invasion of privacy
Written court order compelling a person to appear in court and k. judg.ment
to testify I. negligence
Materials or statements presented in a trial to prove or disprove m. strict liability
alleged facts n. subpoena
A monetary award by the court to a person who has suffered o. testimony
loss or injury because of the act or omission of another p. tort
q. trespass to land
r. verdict
s. witness



REVIEW LEGAL CONCEPTS

12. If certain acts are both crimes and torts, why untrained laymen in a jury is almost certainly
couldn’t you let the prosecutor both bring crimi- guilty. Do you agree with this contention? Why
nal charges against the defendant and bring suit or why not?

- .
el GEIEIEES [ e v el Bt ue Sl e 15. Under the doctrine of strict liability, the

13. In most cases, in order to recover damages for manufacturer and any sellers in the chain of
emotional harm, a person also must show distribution are held liable for the injuries
physical harm. Why would society want to of a buyer of a defective product. Given the
has been harmed by the commission of a tort? to hold the sellers liable especially when the

14. The Japanese have a popular belief that any manufacturers have gone out of business and
defendant who risks his fate on the opinions of cannot pay?

WRITE ABOUT LEGAL CONCEPTS

16. Make an outline of what takes place in each of 17. HOT DEBATE What parties would Chanelle

the main steps of a civil lawsuit from the filing of
the complaint to the execution of the judgment.
Is justice done when the process is halted by a
settlement between the parties?

MAKE ACADEMIC CONNECTIONS

likely sue over the assault? What type of relief
would she likely seek?

18.

PSYCHOLOGY The selection of favorable jury
members by the parties to a lawsuit was once
conducted according to near legendary rules.
For example, clergy, school teachers, lawyers
(and their spouses) were considered bad risks
in the jury box because they were opinionated
and could not be swayed by the lawyer’s argu-

THINK CRITICALLY ABOUT EVIDENCE

ments. Good jury selections included retired
businesspeople and reasonably well-educated
laborers. Today, however, jury selection in
important cases is done on a scientific basis
utilizing psychological insights. Research and
comment on the new methods and criteria for
picking jurors.

Study the situation, answer the questions, and then prepare arguments to support your answers.

19.

20.

Martin asked Gabrielle on a date. They went to
a movie and then drove around for a while. As
he drove, Martin grabbed Gabrielle, pulled her
to him, and tried to kiss her. After a moment she
was able to break his grip and demanded he

let her out of the car. Instead, Martin sped up
and kept driving at a high rate of speed, saying
he would only let her out if she would kiss him.
What torts has Martin committed?

McDonald and Beck were sitting in a bar watch-
ing a professional football game. When she
discovered McDonald was not rooting for her
team, Beck hit McDonald in the face, breaking
McDonald’s glasses and nose. McDonald called
the police, who arrested Beck. What legal causes

21.

22.

of action does McDonald have against Beck?
What type of damages can he recover?

Jackson was a lawyer, respected by his peers.

He successfully represented several persons
who were charged with income tax evasion. All
three defendants were reputed to be leaders of
an organized crime syndicate. The local news-
paper then printed an editorial calling for the
tightening of tax laws “to protect society against
mobsters and shyster lawyers like Jackson who
would sell their souls to the devil for 30 pieces
of silver”Was this statement a tort?

Yardly and Whiple, ages 12 and 13, intentionally
threw stones which smashed 57 windows in
an old warehouse. The warehouse had been



standing vacant for nine months. Yardly and
Whiple were caught and disciplined by the
juvenile court. Then the owner of the warehouse
sued them and their parents for damages. The

ANALYZE REAL CASES

girls said they were “just having fun and not
hurting anyone because the place was empty.”
Who, if anyone, is liable and why?

23.

24,

25.

Town Finance Corporation (TFC) foreclosed on
a mortgage following a dispute with Hughes
as to whether a loan had been repaid. TFC

had a locksmith remove the locks of Hughes’
dwelling. When no one was home, TFC person-
nel then entered the house, seized household
goods, and left the inside of the house in disar-
ray. Hughes filed suit over the debt. The court
held that the finance company had been paid
and thus had no further right of action against
Hughes. Hughes thereupon filed this action,
which claimed malicious and willful trespass
and asked both actual (compensatory) and
punitive damages. Was Hughes entitled to judg-
ment? (Town Finance Corporation v. Hughes, 214
S.E.2d 387)

Lewis, an undercover police officer carrying a
concealed pistol, went shopping in a Dayton
Hudson department store. There, a security offi-
cer became suspicious that he was a shoplifter.
Lewis took some clothing into a fitting room,
where there were signs stating, “This area is
under surveillance by Hudson's personnel.” In
fact, the security guard observed Lewis from a
grille in the ceiling. After he saw Lewis place the
gun on a chair, he called the police. Eventually,
Lewis was identified as an undercover officer.
But he sued Dayton Hudson claiming that the
spying in the fitting room was an invasion of his
privacy. Will he recover? (Lewis v. Dayton Hudson
Corporation, 128 Mich. App. 165)

A train stopped at the defendant’s railroad
platform. As it started up again, a man carrying
a small package jumped aboard. He appeared
unsteady and about to fall. Therefore a guard

26.

27.

on the train, holding the door open, reached
out to help him. Another guard, standing on
the platform, pushed the man from behind. The
man made it onto the train, but he dropped the
package, which was about fifteen inches long.
The package was wrapped in newspaper and
contained fireworks that exploded when the
package hit the rails. The shock of the explo-
sion caused several scales at the other end of
the platform, many feet away, to fall down. As
they fell, they struck the plaintiff, injuring her.
She sued the railroad, claiming the guards were
negligent. Is the railroad liable? (Palsgrafv. Long
Island Railroad Company, 162 N.E. 99, N.Y.)

David Allen, age two, was attacked and severely
bitten in the face and ear by a dog owned by
Whitehead. Whitehead admitted that the dog
barked a lot, was large, looked mean, and chased
cars. On the other hand, no one had ever com-
plained about the dog, it had never bitten any-
one before, and it frequently played with other
children. Is Whitehead liable for the injuries to
David? (Allen v. Whitehead, 423 So. 2d 835, Ala.)

When a statement appeared on its financial bul-
letin board claiming that individuals from a secu-
rities investment firm committed criminal and
fraudulent acts during an initial public offering
of a stock, Prodigy and the anonymous poster of
the statement were sued for defamation. Prodigy
had previously maintained that the content of
its bulletin board was monitored and edited by
Prodigy. Can Prodigy be held liable for the com-
ments of the anonymous poster on its bulletin
board? (Stratton Oakmont, Inc. v. Prodigy Services
Co., 5 Alb L J Sci &Tech 229, 237 [1996])




Sports & Entertainment Law
As The Wheel of Fortune Turns

—

WHITE V. SAMSUNG ELECTRONICS AM., INC.

971 F.2D 1395 (91H CIR.)

BACKGROUND  One category of invasion of pri-
vacy involves the misappropriation of a person’s name,
likeness, or other identifying features. These are looked
upon by the law as having commercial value and labeled
the “right to publicity.” This right can be transferred
only by proper licensing or other formal or informal
assignment.

FACTS A landmark case defining the scope of this
right occurred when the hostess of the very popular game
show Wheel of Fortune sued Samsung Corporation for
infringement because they had used her likeness in an
advertisement without permission. The scene depicted

in the ad was easily recognizable as a futuristic version of
the Wheel of Fortune set. Vanna White’s image was con-
veyed by a robot costumed in a wig, dress, and jewelry to
resemble her and staged in White’s characteristic stance.
The caption for the ad read, “Longest-running game
show, 2012 A.p.” and conveyed the message that the
Samsung products being promoted would still be in use
at that time. The federal district court dismissed the case
without trying it, and White appealed to the 9th circuit
federal court of appeals.

THE LAW  Prior to this case, the law had focused
mainly on the appropriation of a plaintiff’s name and
likeness as grounds for a suit for a violation of the so-
called “right of publicity.” Samsung in its defense cited

© AP PHOTO/ALICE KEENEY

previous restrictive rulings in cases involving Bette

Midler, Clint Eastwood, and Johnny Carson.
THE ISSUE  Should the “right to publicity” be

expanded to protect more than just the name and like-
ness of a plaintiff?

HOLDING The court pointed out that the right of
publicity was identified and developed to protect the
commercial value of a celebrity’s identity. Therefore, it
was not important how the defendant has appropriated
the identity of the plaintiff but whether the defendant
had done so. Only by an analysis of the latter question
can the right of publicity be utilized in the proper man-
ner to defend the legitimate interests of plaintiffs in
their very identity. Using this expanded logic, the court
reversed the district court’s holding and sent the case
back down to the lower court to be tried.

PRACTICE JUDGING

1. What are the essential elements of a person’s
recognizable identity? Pick a celebrity and iden-
tify, if possible, what would convey his or her
identity without using a name or likeness.

2. In what situations would being able to convey
such a person’s identity be of value?

Sports & Entertainment Law 101
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Project 1 Law, Justice and You
THE IDEA  Stacy Jean Meyer had worked for her state’s

Department of Transportation for more than two years
when the accident occurred. In midsummer, her DOT
section had been doing an asphalt surfacing job on a state
road. The temperature had peaked at 95 degrees. That
meant the temperature on the paving machine Stacy opet-
ated was above 120 degrees for most of the day. Finally,
her shift ended. Air conditioner roaring, she drove her car
onto the parkway and headed home. A few miles from her
turnoff, it happened. A tire on a flatbed truck ahead of her
started to come apart. Huge parts of the tire’s outer bands,
with metal reinforcing webbing exposed, were thrown
backwards at Stacy’s car. One end of the largest piece
caught under her car’s bumper. The other end slammed
down onto the hood. Barely able to steer, Stacy hit the
brakes and finally eased onto the shoulder of the road.
With the help of another motorist, Stacy removed the
fragment of the tire. As she did so, Stacy noted that the
tire had been a recap—a tire created by gluing a new outer
portion of tread onto the worn inner core of old tires.
“Ironic,” she said to the other driver. “My father is co-
owner of a retread manufacturer. A lot of trucks use recaps
because they’re half as expensive as new tires.”

Before she left the scene, Stacy called her insurance
company and the highway patrol to report the accident.
She guessed that damage to her car would cost more than
$2,000 in body work of which shed have to pay a $500
deductible. While taking the report, the insurance com-
pany representative noted that accidents caused by blown
recaps added a great deal to the cost of auto insurance.

Later that evening, Stacy started researching. She dis-
covered that recaps are 50 to 70 percent less expensive
than new tires. Also, the tire cores can be recapped three
times for high-speed usage and up to ten times for low-
speed (city) usage. Problems arose when the temperatures
caused by the friction and conduction of heat from the
road contact exceeded the glue’s tolerance. Stacy thought
about that, and it occurred to her that there was a similar
problem at her work. It involved asphalt adhering to the
underlying road surfaces to which it was applied. If the
surface and the asphalt did not bind securely, the asphalt
would be quickly moved by the constant pressure of
the vehicle tires until it formed ridges in the road’s sur-
face. To prevent this, the under en

were deeply grooved by machine before the asphalt was
applied. Then the idea hit her: If you could groove the
cap on its underside before gluing, it might be possible
to prevent the tire separation and extend the life of the
recap. She reached for the phone to call her dad.

THE PROTOTYPE  Her dad listened carefully and then
suggested that she come by the shop that weekend. Bright
and early Saturday, Stacy met her father with a big hug and
a set of drawings of possible patterns for the grooves. She
also had done extensive research to try and find a machine
that could do the grooving without damaging the caps but
was unsuccessful. Over the next several months, Stacy and
her dad, Joe, worked together on the idea. Eventually, by
repeatedly grooving the caps by hand, gluing them, and
then testing them for longevity, they evolved an angular
cross-hatch design that increased the life and resiliency

of the recap by more than 60 percent. Tracy designed a
machine to do the grooving that would function like the
one used to assist in the changing of big truck tires. It
would flatten 10 percent of the cap at once, groove it to
pattern, and then rotate the cap until the groove pattern
was applied to the entire item. Joe took her design to a
mechanical engineer to draft plans. He then sent the plans
to a nearby metalworking shop to fabricate the prototype
and fronted the $30,000 cost of manufacturing.

ACTIVITIES

Divide into teams and perform one or more of the
following activities, as directed by your teacher.

Analyze

Assess the safety and environmental consequences
of Stacy’s activities. What are the problems and
potential of the process and device? What hurdles
must be overcome before Stacy and her dad’s work
can be a success?

Role-Play

Divide the class into two groups. Have one group
represent Stacy’s interests and the other represent
Joe’s. Have each group define those interests and
announce them to the class. Anticipate potential
conflicts and propose solutions.

' T




GET OUT THE VOTE Did you know that in a recent
presidential election only 51 percent of potential voters
under age 30 actually cast their ballots? Overall the voter
turnout in the United States mocks the description of
participatory democracy often applied to this country. In
that election, only about 60 percent of the eligible voters
exercised their right to determine who makes the decisions
in this land. Shocking? Actually, that was up more than

8 percent from the previous presidential election. You can
help change that with a campaign to get out the vote.

DO YOUR PART

1. Research the appropriate laws on registration
and alternative means of voting. Contact your
courthouse or city hall for information.

2. Devise a plan to inform potential voters how to
exercise their right to vote. Often people want

COMMUNITY
Action

to vote but do not know the basics. Language
barriers, employment hours, and handicaps all
can be overcome with proper planning. You can
provide information to assist potential voters in
overcoming barriers.

3. Determine resources for assistance for those with
problems getting to the polls, locations of the
appropriate polling station, and so on.

4. Develop a plan to make personal contact with
potential voters. It is far and away the most effec-
tive means of getting out the vote. Experience
shows that it also is beneficial to recontact the
potential voters before the election.

5. Create a handout, in appropriate languages, with
a map of polling stations, answers to frequently
asked questions, and resources.

Emerging
Business Issues

This event for two- or three-member teams challenges
FBLA members to develop and demonstrate research and
presentation skills for an emerging business issue. Your
research should find both affirmative and negative argu-
ments for each topic.

* Setting Award Limits for Malpractice Lawsuits

* The Death Penalty

* Lemon Laws for Automobile Purchases

* Making Home Builders Accountable for Their Work

Performance Indicators Evaluated

* Understand the given emerging business issue.

¢ Present a relevant affirmative or negative argument for
the topic.

¢ Conduct research to support your argument.

* Demonstrate persuasive speaking and oral presenta-
tion skills.

* Involve all team members in the research and presentation.
Fifteen minutes before your presentation time, you

will draw to determine whether you will present an affir-
mative or negative argument for your emerging business
issue. Each presentation may last no more than five min-
utes. Following each oral presentation, the judges have
five minutes to ask questions.

For more detailed information about performance
indicators, go to the FBLA web site.

THINK CRITICALLY

1. Why must consumers conduct major research
before receiving medical treatment or making
major purchases?

2. List two strategies during the presentation that
will hold the attention of the judges.

3. Does caveat emptor mean that the consumer
is accountable for purchases even when
defective?

4. List a pro and con for setting award limits on
malpractice lawsuits.

www.fbla-pbl.org
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Mock Trial Prep

CONCEPTS OF ADVOCACY

WHAT IS MOCK TRIAL?

Mock trial is a trial based on a hypothetical case where
students play the roles of attorneys, witnesses, and other
courtroom participants. Mock trial competitions take
place at the junior high and high school levels, as well
as at the collegiate and law school levels. The purpose
of mock trial is to help students gain a working knowl-
edge of the judicial system, develop analytical skills, and
explore various aspects of roles of legal professionals.

What is the National High School Mock Trial
Competition?

Each year, teams from states and territories of the United
States gather together to compete in the National High
School Mock Trial Competition. The competition is
held in a different state each year. For more information,
please see their web site at www.nationalmocktrial.org.

What Happens in a Mock Trial?

A mock trial begins with the opening of the court by a
student bailiff. The bailiff will stand and say,

All rise. Hear ye. Hear ye. The Court of
(city or county) is now in session.

Honorable Judge presiding.

There are two opposing sides in a mock trial, the pros-
ecution in a criminal case, or plaintiff in a civil case, and
the defendant. Generally, there are two attorneys for each
side. One attorney for each side will present an open-
ing statement explaining what the case is about, what
evidence will be presented, and what the evidence will
prove.

Each side will then present its case-in-chief, which is the
stage of the trial where the parties present their evidence
to support their case. Evidence is presented through the
testimony of each party’s witnesses. Testimony is the
evidence given by a witness under oath or affirmation.
Witnesses are called to testify during the case-in-chief
and may be either lay witnesses or expert witnesses.

Before each witness takes the stand, the student bailiff
will swear in the witness. The bailiff will approach the
witness and ask the witness to stand and raise his or her

right hand. The bailiff will ask the witness,

104  Mock Trial Prep

Do you promise that the testimony you are
about to give will faithfully and truthfully con-
form to the facts and rules of the mock trial
competition?

Each witness called is asked a series of questions by the
attorney who called that witness to the stand. This is
called direct examination. After the direct examination,
the witness is then cross-examined by the opposing attor-
ney. Cross examination generally is limited to the scope
of the direct examination. In other words, the question-
ing on cross examination is limited to matters addressed
in the direct examination.

After a party has completed its case-in-chief, that party
rests its case.

The mock trial concludes with the closing arguments.
One attorney for each side reviews the evidence pre-
sented and asks the judge or jury for a ruling in his/her
client’s favor. If there is a jury in the mock trial, then the
judge will read jury instructions to the jury. Jury instruc-
tions are statements made by the judge to the jury con-
cerning the applicable law. The final steps in a mock trial
include the deliberation and the decision.

How to Prepare for Mock Trial

The first step in preparing for a mock trial is to read the
case scenario and the case law sections which follow. In a
mock trial competition, the case materials often are quite
lengthy. The case summary, witness statements, case law,
exhibits, motions, rules of evidence, and rules of the
mock trial competition are included in the case materials.

Assign the roles of attorneys and witnesses. In a mock
trial competition, the roles of jury members (optional)
and the bailiff also need to be filled. Months of prepara-
tion and practice, assisted by teachers and legal advisors,
are expected in a mock trial competition.

Attorneys should begin drafting direct-examination and
cross-examination questions for each witness. The wit-
nesses should assist the attorneys in drafting questions.
This will help the witnesses to memorize their witness
statements and delve into the character they are playing.
Further, it will help ensure that the witnesses know their
testimony thoroughly so that their testimony will not be
inconsistent with their statements. When the witness’s
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testimony in court is inconsistent with the witness state-

Impeachment occurs when an attorney calls into ques-
tion the veracity, or truthfulness, of a witness by suggest-
ing that the witness is contradicting a prior statement,

is biased, is changing his testimony, or is not credible.

A witness may be rehabilitated after impeachment with
evidence supporting his credibility. It is best to avoid any
chance of impeachment by the opposing side by master-
ing the facts in the witness statements.

Direct examinations should be rehearsed by the attorney
and the witness being examined. However, the attorney
and the witness need to take care to avoid presenting

an examination that seems too rehearsed. The witness
should listen to the question asked, pause before answer-
ing, and then deliver an answer that is responsive to the
question and sounds unrehearsed. Memorized responses
to questions are obvious. Mock trial competitions are as
much about acting realistic as they are about knowing
the materials.

Cross-examination questions should be drafted and
rehearsed. One strategy is to end your cross examination
with your strongest argument or point.

The closing argument is challenging to prepare because
it must be a flexible presentation. The attorney respon-
sible for the closing argument must review not only the
evidence presented for his or her own side but also the
weaknesses and inconsistencies of the other sides case
which came during the trial proceedings.

Prepare a Trial Notebook

A three-ring binder containing the case materials, case
law, copies of the exhibits, opening statement, direct-
examination and cross-examination questions for each
witness, and closing statements should be assembled.
Organizing your trial materials for easy access and refer-
ence is essential for a successful trial.

General Mock Trial Rules
Generally, the following rules apply.

1. Teams may refer only to materials included in the case
materials supplied.

2. No photographs, charts, graphs, or other visual aids
of any kind may be used, unless provided in the case

ment, the questioning attorney may impeach the witness.

packet. The only exhibits permitted are included in
the case packet. No enlargements or alterations of the
case materials will be permitted.

3. Absolutely no props or costumes are permitted
unless specifically authorized in the case materials.
Costuming is defined as hairstyles, clothing, accesso-
ries, and makeup which are case-specific.

4. Teams may not communicate with their teachers or
legal advisers during the competition.

5. Witnesses may not use their witness statements or any
notes while testifying.

6. Time limits generally are imposed on each portion of
the trial. For example, the opening and closing state-
ments may be limited to five minutes per side.

7. No motions may be made to the judge during the trial.

8. No objections may be made during opening or closing
statements.

TEAMWORK

Trials should reflect a process that indicates a fair
treatment by the law in determining the guilt or
innocence of the accused. Work together in teams
to arrange the following steps of a trial in the proper
order.

Arraignment

Arrest

Charge to the jury by the judge

Closing statement by the prosecution
Closing statement of the Defense

Cross examination of defense witnesses
Cross examination of prosecution witnesses
Direct examination of defense witnesses
Direct examination of prosecution witnesses
Jury deliberation

Jury selection

Opening statement by the defense
Opening statement by the prosecution
Pre-trial hearings

Verdict/Sentencing
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Planning a Career in Law

Franchisee

re you interested in owning a business that
Ahas proven to be successful in other areas

of the country or the world? Would you
be willing to own the business even if you didn’t
have complete decision-making control? If so,
you may be interested in purchasing a franchise.

H&R Block, MerryMaids, Ace Hardware, and

Arby’s are all examples of franchised businesses.
For the right amount of money, typically vary-
ing from thousands to millions depending on the
type and scale of operation one wishes to own, a
franchise businesses can be yours. The purchaser,
called the franchisee, must follow strict guidelines
set down by the franchisor which may include
how the business can be decorated, what prices
can be charged, or how to advertise the business.

EMPLOYMENT OUTLOOK

Although the employment outlook with a fran-
chised operation is directly dependent on the
success of the business, some general guide-
lines should be noted. Employment of business
executives—including chief executives and gen-
eral and operations managers—is expected to
grow about as fast as average for all occupations
through 2014. Some industries are projected to
grow faster than others. For example, employ-
ment growth is expected to be much faster than
average in professional areas such as law. Other
areas with growing employment opportunities
include scientific, and technical services and in
administrative and support services. However,
employment is projected to decline in some man-
ufacturing industries.

NEEDED SKILLS AND EDUCATION

® A bachelor’s degree in business is helpful to
any business owner, but it is generally not a
requirement for becoming a franchisee.

® Many franchise owners are active in managing
day-to-day operations. These franchisees must
have the skills needed to hire, train, supervise,
and discharge workers. They also purchase
supplies, deal with vendors, keep records, and
help whenever an extra hand is needed. Other
franchisees hire managers to run the day-to-
day operations. These franchisees oversee the

operation and are only involved in specific

tasks, like record keeping.

® Successful franchisees must have the willing-
ness to: conform to standards set by others;
make unpopular decisions at times; ask for
help; work long hours.

How you’ll spend your day

Although the typical franchise business is a
restaurant, for those with the proper legal train-
ing owning a franchise that provides basic legal
services like a simple will, name change, or
uncontested divorce is also a possibility.

As the owner of a franchised law firm, you'll hire
lawyers and administrative staff to run your busi-
ness. Your day will begin by checking e-mails and
handling phone calls from your franchise head-
quarters. You'll talk about your business’s progress
and how to improve it. Are you following the
agreed-upon rules established by the franchisor?

You'll also resolve any problems with your cli-
ents or employees. In order to build your business,
you'll arrange for advertising as outlined in your
franchise agreement. You'll meet with prospective
clients to discuss how your law firm can address
their needs. On some days you'll complete the
payroll and perform other administrative work.

You and your staff will meet daily with clients
who have sought your help in a variety of legal
matters. Your work probably will be limited to
cases that can be resolved efficiently. The franchise
headquarters will advise you on which cases are
best to accept, and how to
go about completing each
case. If you own more than
one franchise location,
you'll frequently travel to
check on progress. When
necessary, you'll step in to
do the work yourself.

What about you?

Does the job of franchisee
interest you? Why or why
not? Which aspects of
the job would you most
enjoy? Which aspects
would you least enjoy?

© PURESTOCK




Chapter 6
Offer and Acceptance

6-1 Creation of Offers

6-2 Termination of
Offers

6-3 Acceptances

Trenton and Elisa were college students taking a class
on movie production. Knowing that the final movie
in the Alien Cheerleader trilogy was about to come
out, Trenton camped out overnight at the theater. He
bought two tickets, and then asked Elisa to go with him.
Elisa agreed. To be able to go, however, she had to call
in sick to her evening job as a waitress. Not working that
evening would cost her more than $100 in wages and
tips. Nonetheless, she made the call. When Trenton did
not show up to get her, she confronted him. He admitted he had sold the tickets to some-
one else for $50 each.

© GETTY IMAGES/PHOTODISC

WHERE DO YOU STAND?

1. Should Elisa be allowed to sue Trenton for not taking her to the movie?
2. Would your answer change depending upon whether or not Trenton knew Elisa would
lose income by going?
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6-1 Creation of Offers
GOALS

B List the elements required to form a contract
B Describe the requirements of an offer

What Must Be in a
Contract?

Juan and Susan were talk-

WHAT'S
YOUR o ingone day after school.
VERDICT? Juan would turn 16 on the

upcoming July 13 and wanted to buy Susan’s
car. Susan, 17, had been working and saving
her money to buy a new car. Selling her old
car for $2,800 would give her enough to do
so. She offered it to Juan for that amount, and
he accepted.

Did the two friends create a legally
enforceable contract?

Because of its limited resources, the court system
is very selective in what it will enforce. Criminal
laws and laws allowing recovery for certain
private injuries (torts) are highest on the list for
enforcement as they are necessary for keeping
peace in society. However, when it comes to
contracts, generally defined as agreements
between two or more parties that create obliga-
tions, the courts are far more selective.

In particular, there are six major requirements
that must be satisfied before courts will treat
a transaction as a legally enforceable contract.
These are offer and acceptance, genuine assent,
legality, consideration, capacity, and writing.

1. OFFER AND ACCEPTANCE There must be
an agreement composed of an offer and an

acceptance upon which to base the contract.

The person who makes the offer is termed
the offeror. The person to whom it is made
is the offeree. The terms of the offer must
be definite and accepted without change by

the party to whom it was intended to be
offered.

KEY TERMS
contracts offeree
offeror offer

2. GENUINE ASSENT The agreement must not
be based on one party’s deceiving another,
on an important mistake, or on the use of
unfair pressure exerted to obtain the offer
or acceptance.

3. LEGALITY What the parties agree to must
be legal. An agreement to commit a crime
or tort cannot be a legally enforceable
contract.

4. CONSIDERATION The agreement must
involve both sides receiving what the law
considers value in some form as a result of
the transaction.

5. CAPACITY To have a completely enforceable
agreement, the parties must have the legal
ability to contract for themselves. For exam-
ple, in Whats Your Verdict? if the minimum
age to form a legally enforceable contract is
18 as it is in almost every state, the courts
would not enforce Juan and Susan’s contract
against either of them.

6. WRITING Some agreements must be
placed in writing to be fully enforceable
in court.

What elements are required
to form a legally enforceable contract?

IN THIS When you told Sheila how nice
CASE the paint job was on her car, she

responded that she painted cars
in her garage for a second income. She took a
close look at your vehicle. Then she said that, if
you agreed, she would do a similar job on it with
the color of your choice in the next week for
$1,800. In this situation, Sheila is the offeror and
you are the offeree.

6-1 Creation of Offers 109



Requirements of
an Offer

WHAT'S Anchors Aweigh, a boat
YOUR retailer, placed an ad in a local
VERDICT? newspaper announcing a
one-day sale of cabin cruisers for the “bargain
price” of $35,500 each. The dealer had five
cruisers in stock, and they all were sold within
one hour. During the rest of the day, seven
other would-be buyers came in to purchase a
bargain cruiser.

Did the Anchors Aweigh advertisement
mabke offers to the would-be buyers?

An offer is a proposal by an offeror to do some-
thing, provided the offeree does or refrains from
doing something in return. The offer is the basis
of the bargain. If it is not valid, there can be no
contract for the courts to enforce. As a conse-
quence, the law examines would-be offers care-
fully. There are three tests that an offer must pass
to be legally enforceable:

1. Contractual intent must be present in the offer.

2. The offer must be communicated to the
offeree.

3. The essential terms of the offer must be
complete and definite.

Contractual Intent Must Be Present

Often, although the words themselves may indi-
cate an offer, a reasonable person would disregard
them because of the facts and circumstances

LE GAL | Research

Take a legal resource inventory of your com-
munity. Call the municipal libraries, the bar
associations, libraries of colleges or universi-
ties, and the county courthouses near you.
Determine what reference materials they
have available to the public, such as case
reporters, digests, codes, legal encyclopedias,
online legal subscription services, and so on.
Keep your list for future reference.
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under which they were spoken. When a teacher
says to a business law class, “I will sell you my
new car for $3,000,” this probably isn't an offer
but an example. Words that take the form of
offers but which are spoken in jest (as a joke), in
extreme terror or anger, or as a preliminary nego-
tiation or social agreement would not be enforced.

JESTS The law is not concerned with what is
actually in the mind of a person making what
might be considered an offer. Rather, it is con-
cerned with the appearance of this action. If you
think you are joking, but a reasonable person
would interpret your conduct as indicating that
you intend to contract, you have made an offer.
On the other hand if you are serious, but a rea-
sonable person would interpret your conduct as a
joke, then no legally enforceable offer is made.

STATEMENTS MADE IN ANGER ORTERROR Yelling
after someone who has just stolen your watch,
“Stop thief—T’ll pay anyone who stops her $100,”
is not looked upon as being a valid offer by the
law. It does not have the reasoned basis necessary
for enforceable offers. So if someone ran after the
person, captured her, and returned your watch, you
would not, in a legal sense at least, owe the $100.

Imagine that this man just told his two friends that
he would gladly sell his motorcycle to the first one of
them who could scrape together $100 in cash to pay
for it. Judging from the expression on his face, has he
made a legally enforceable offer? Why or why not?
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PRELIMINARY NEGOTIATIONS Information often
is communicated merely to induce someone to
initiate bargaining. Such statements are not seen
by the law as indicating an intent to contract.

You might casually say, “Would you pay $800 for

my laptop computer?” without intending to be
bound if he says yes. (This contrasts with a valid
offer which might take the form, “Look Jeff, I'll
sell you my laptop computer today for $800.”)
Statements of this nature, including putting signs
on merchandise with a certain price or ads in
newspapers to the same effect, are invitations to
negotiate. They are not offers. The offer in such
circumstances would typically come from the
party responding to the ad.

In What's Your Verdict? Anchors Aweigh
advertised boats. When would-be buyers tendered
(presented for acceptance) the purchase price of
the cabin cruiser, the would-be buyers were the
ones making an offer. Thus, Anchors Aweigh was
not bound by contract to the seven would-be
buyers who came to purchase the boats after they
were out of stock. To promote good customer
relations, businesses try to deliver advertised
merchandise to all who want to buy. Statutes
prohibit false or misleading advertising.
However, prosecuting an advertise—who
might be fined or imprisoned as a conse-
quence under such a statute—does not get
someone the bargain in the ad.

Advertisements may occasionally be offers.
This can occur in one of two ways. First,
the ad must be clearly worded in ways that
address the problem of numerous people
receiving the ad for a limited amount of prod-
uct. Someone selling a car could create an
offer by writing a complete and clear ad, and
in addition, writing that the car will be sold
only to the first person to accept the terms
contained in the offer. Or an ad may state
“subject to stock on hand.”

Second, an ad may become an offer if it
asks the offeree to perform an act as a way of
accepting. An ad which states that a clearly
described new power lawnmower will be sold
for $20 “to the first person to appear at the
main door of a shopping mall on Saturday
morning after 6:00 A.M.” will be a valid offer.

SOCIAL AGREEMENTS If two friends agree
to go to the movies, no contract is intended.
The friends don't think of this agreement as
creating legal obligations. If either breaks the

‘\Bookmark >

Access school.cengage.com/blaw/lawxtra and
click on the link for Chapter 6. Click on any of the
links to the merchants’ web sites. Find examples of
advertising that are not just invitations to negoti-
ate but instead are offers. Print out the page, and
circle the wording that would make the adver-
tisement an offer. For example, on one web site,

if you click on the Clearance tab, you get a page
that shows many products and their markdowns.
Above the pictures of the products, the words
“Quantities are limited” appear in large letters. This
statement would make the advertisement an offer.

( school.cengage.com/blaw/lawxtra )

The salesperson in this photo is about to mark the sale prices
on these tags. Are these invitations to negotiate or offers?
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date, the other may be offended but cannot file
suit for breach of contract. Social arrangements
do not create legal obligations.

Offer Must Be Communicated to the
Offeree

A person who is not the intended offeree can-
not accept the offer. Nor can a person accept an
offer without knowing it has been made. That is
because any action taken would not have been a
response to the offer. Thus, an offer of a reward
that is made to certain persons or even to the
general public cannot be accepted by someone
acting as required by the reward offer but who
has never seen or heard of it.

Essential Terms Must Be Complete
and Definite

The terms of an offer must be sufficiently com-
plete and definite to allow a court to determine
what the parties intended and to identify the
parties” legal rights and duties.

COMPLETE Nearly all offers must, at a minimum,
identify the price, subject matter, and quantity,
either directly or indirectly, to be legally effective.
Some offers require even more information to
be valid. For example, in most states the essential
terms for the sale of real estate would include

1. a proper legal description of the real estate
2. price

3. full terms for payment

4. date for delivery of possession

5. date for delivery of the deed

If one of those terms were missing there would
not be a valid offer. In contrast, an offer for the
sale of a candy bar by a friend who identifies
price, subject matter, and quantity (as many as
are on the shelf) is a valid offer.

DEFINITE Each essential term must be identified
clearly. If a seller owned several cars but only
stated that she would sell “my car,” the courts
would not enforce the offer. In some contracts,
however, a term might be implied by law or
common business practice. For example, some
contracts are between individuals who regularly
deal in the goods, such as televisions and cars,
being bought or sold. In these contracts, when
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AQuestionof K THIC S

Sarah was talking with four friends at
the entrance to their community col-
lege. When a bell called them to class,
she absentmindedly left her backpack
behind. It contained a pocket calculator,
her driver’s license, and other items of
value only to her. After class, she posted
an ad on a student bulletin board, offer-
ing $25 to whoever returned her pack.
Major, another student, had not seen
the advertisement but he found the bag
and returned it to Sarah. Is Major legally
entitled to the reward? Is Sarah ethically
obliged to give him the reward? Ethically,
should Major take the reward?

the price is not specified, current market price
is used as the basis for the contract.

What are the requirements

of an offer?

m”f‘”‘f"'f‘t.\pnf I —
it Ay
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=
What do you think would be the essential terms in a
contract for a used car?

© GETTY IMAGES/PHOTODISC



THINK ABOUT LEGAL CONCEPTS

1.

If the offer that was accepted to form a contract
is invalid, the courts will not enforce the con-

tract. True or False?

Which of the following is not an essential ele-
ment of a contract? (a) offer and acceptance (b)
genuine dissent (c) legality (d) all of the above
are essential elements.

THINK CRITICALLY ABOUT EVIDENCE

N
Atra '
Study Tools

school.cengage.com/blaw/lawxtra

. In some cases a person may be held to an offer

that she only intended as a joke. True or False?

. All agreements must be in writing to be enforce-

able in court. True or False?

. A newspaper ad that specified “first come, first

served out of our limited stock” would be treated
as an invitation to negotiate. True or False?

Study the situation, answer the questions, and then prepare arguments to support your answers.

6. The owner of a small color television set offers

to sell it to a neighbor for $75. As the neighbor
stands there thinking about the offer, a bystander
says, “That’s a bargain. I'll take it!” Is there a con-
tract between the bystander and the owner?

Bill spent most of his month’s allowance for
expensive tickets to a rock concert after Lorene
said she would go with him. On the morning
of the event, Lorene phoned and said she was
terribly sorry, but Tony, the high school’s star
fullback, had also asked her to go and she “just
couldn’t say no.” Did she breach a contract?
Could Tony be held legally liable if he knew
Lorene had already promised to go with Bill?
Was Lorene’s conduct ethical? If Tony knew
Lorene had already promised Bill she'd go with
him, was Tony’s conduct ethical?

After reviewing her application, the Nationwide
Credit Union notified Heidi that she was

qualified to borrow up to $10,000. Nothing was
specified as to the length of the agreement, the
rate of interest the credit union would charge,
or the terms of repaying any loan. The credit
union did not make a loan of $8,000 to Heidi
when she requested it four months later. Is the
credit union liable for breach of contract?

. G.Whiz Sports Shop published this advertise-

ment in the local newspaper: “Congratulations
to the winners of the Tour de France! Now YOU
TOO can be a champ! Get an 18-speed Blue
Lightning bicycle for only $2,295—marked
down from $2,795, the manufacturer’s sug-
gested retail price. What a bargain! Come and
get it!” Baxter visited the discount store the
following day and said, “I'll take one of the Blue
Lightning bikes." The clerk replied, “Sorry, we
had only ten bikes in stock and they’ve all been
sold.” Was the advertisement an offer?
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6-2 Termination of Offers
GOALS

W Describe the various ways to end offers

H Explain how an offeree can ensure an offer will
remain open

How Can Offers
Be Ended?

WHAT'S On May 15th, Melissa offered
YOUR S to sell her collection of base-
VERDICT? ball cards for $3,000 at any-
time before the first of the next month to her
friend and fellow collector, Raoul. While Raoul
was trying to raise the money, Melissa had
second thoughts. So she called Raoul and said,
“I've changed my mind, I'm not interested in
selling the cards.” Raoul responded, “It's too
late, you said the offer would be open for this
whole month. This is just the 20th, and I've got
the money so | accept.”

Was Melissa’s offer terminated before
Raoul’s attempted acceptance?

Once made, an offer does not last forever. It may
be terminated in a variety of ways.

Revocation by the Offeror

After an offer has been made, the offeror can
generally revoke it anytime before it is accepted

by the offeree. This is true even if the offeror
promised that the offer would remain open for a
particular period. In Whats Your Verdict? because
Melissa revoked first, there was no offer for Raoul
to accept. The fact that she had promised to keep
it open until the end of the month was not legally
binding on her. Therefore there was no contract.
The right to withdraw an offer before it is accepted
is known as the right of revocation. A revocation is
not effective until communicated to the offeree.

Time Stated in the Offer

In making an offer, the offeror may state how and
when the offer must be accepted. For example,
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KEY TERMS
revocation option
counteroffer firm offer

on October 10, the Mercantile Bank sent a letter

to Boggs, who had applied for a loan. In the let-
ter, Mercantile offered to lend $50,000 on speci-
fied terms and stated that the acceptance had to

be in writing and received no later than October
18. Boggs mailed an acceptance on October 17,
but the letter did not arrive untl October 20. As
Mercantile did not receive Boggs’s reply by the time
specified, the offer expired. There was no contract.

Reasonable Length of Time

When nothing is said in the offer about how long
it will remain open, it will end after a reasonable
length of time. What is a reasonable length of time
depends on all the surrounding circumstances.

For example, a produce broker in New Jersey tel-
ephones a customer in Florida offering to sell a
truckload of tomatoes. If the offer to sell the toma-
toes is not accepted within an hour, it probably
will terminate automatically. That is because toma-
toes are perishable produce which rot and therefore
must be marketed and shipped quickly. The seller

Why does the length of time an offer will remain open
vary with the type of goods to be sold?
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L Economic Impact

NO CHILD LEFT BEHIND BUT SOME
TEACHERS MAY BE

here is concern that under the Federal No

Child Left Behind Act (NCLBA) signed into
law in January of 2002, otherwise valid teacher
contracts could be terminated by the govern-
ment. Wyoming teachers, for example, have
their contracts automatically renewed after the
first three years of teaching in accordance with
state law. Under the NCLBA, however, school
districts will be allowed to replace staff members
at schools that, after six years, still are not up to
standards. Title | schools and schools with a high
percentage of students who qualify for free or

may be in touch with many prospective buyers,
and they understand they must accept quickly.

In contrast, an offer to sell expensive durable
equipment, such as a bulldozer, would not ter-
minate until a longer time had elapsed. At least
several days would be reasonable. If the parties
had bargained about the sale over a period of
months, a week or longer might be appropriate.
To avoid misunderstandings, the time available
for acceptance should be specified at the outset.

Rejection by the Offeree

When an offeree clearly rejects the offer, the
offer is terminated. Unless renewed by the origi-
nal offeror, the offeree can no longer accept

the original offer. For example, in What’s Your
Verdict?, if Raoul had immediately declined the
offer after Melissa made it, he could not have
shown up with the $3,000 later in May and
accepted it, because the offer no longer existed.
His rejection ended the offer immediately. His
subsequently producing the previously men-
tioned sales price of $3,000 would be treated as
an offer that Melissa could accept or reject. An
offer is terminated by an offeree’s rejection even
if a time limit set by the offeror has not expired.

Counteroffer

Generally an offeree accepting an offer must
accept it exactly as made. If the offeree changes
the offeror’s terms in important ways and sends

reduced lunches can replace staff members at
the end of only four years. The power to replace
teachers given under the NCLBA could, therefore,
be utilized to invalidate contracts legitimately
made by the teacher and the school district.

THINK CRITICALLY

If you were considering entering teaching as a
profession, how would this affect your plans?
How would it affect the choice of school district
in which to work? If you were bargaining with

a school district concerning the terms of your
employment as a teacher, how would the terms
of the NCLBA affect your contractual demands?

it back to the offeror, a counteroffer results. In
making a counteroffer, the offeree says in legal
effect, “I refuse your offer; here is my proposal.”
The counteroffer terminates the original offer.
The counteroffer then becomes a new offer.

Death or Insanity of Either the
Offeror or Offeree

Contracts are agreements voluntarily entered into
by the parties and subject to their control. Death
or insanity eliminates such control. Therefore the
law acts for these parties when they can no longer
act and terminates their offers.

Destruction of the
Specific Subject Matter

If the offer refers to unique subject matter, such
as Melissa’s card collection, and it is subsequently

IN THIS
CASE

If, in What's Your Verdict? Raoul
had said, “I will pay you $2,000 for
them and not a penny more;” his
counteroffer would have terminated Melissa’s
original offer at that moment, even though she
had promised to keep it open for the month. If,
seeing that Melissa was not going to take the
$2,000, Raoul immediately said he'd pay the
$3,000, he would be making another offer, not
accepting Melissa’s original.
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destroyed, for example in a fire, the offer is auto-
matically terminated.

Explain two ways in which
offers can be terminated.

How Can an Offer Be
Kept Open?

WHAT'S Adamssen, a well-known
YOUR o non-fiction author, sent a
VERDICT?® fiction book manuscript enti-
tled The Endtimes Project to Hardcover, Inc., a
publisher in New York City. Adamssen offered
to let Hardcover publish it if he received

an advance of $50,000 and 15 percent of
gross sales. Sorrento, an editor at Hardcover,
thought the manuscript would be a sure

best seller, but the subject matter was out of
the area of the material in which Hardcover
specialized. Wanting approval from the edi-
torial board at Hardcover before accepting
Adamssen’s offer, Sorrento offered Adamssen
$1,000 to keep his offer open solely to
Hardcover for 30 days. Adamssen agreed.

Is Adamssen now legally bound to keep his
offer to Hardcover open for the 30 days?

As mentioned, an offeror is not legally obligated to
keep an offer open for a specified time even if the
offeror has promised to do so. This may cause the
offeree not to pursue the offer or to act without
proper consideration to close the deal. Such uncer-
tainty may be eliminated in the following ways.

Options

If the offeree gives the offeror something of value
in return for a promise to keep the offer open,
this agreement is itself a binding contract. It is
called an option. The offer may not be with-
drawn during the period of the option. In Whats
Your Verdict? with the $1,000 Sorrento bought
an option to acquire Adamssen’s manuscript for
publishing. Thus, Adamssen could not legally
withdraw the offer or sell to another publisher
during the 30 days.
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Contract Law in China

There are two systems of contract law in
the People’s Republic of China—one for
domestic transactions and the other for
foreign contracts. The Economic Contract
Law code was enacted in 1981 and is
applicable to domestic transactions. The
Foreign Economic Contract Law code was
enacted in 1985 in order to attract foreign
buyers for Chinese goods. The Chinese
legal environment is not based on case law.
Therefore, the role of the judges in Chinese
courts is to apply the codes as written. The
judges’ opinions are not publicly recorded.

Firm Offers

A special rule that works the same result as an
option applies to merchants (individuals who
regularly deal in the goods being bought or sold)
who make offers in writing. If such a written offer
contains a term stating how long it is to stay open,
it is called a firm offer. The Uniform Commercial
Code (UCC) makes firm offers binding for the
time stated, but not more than three months. This
is true even when nothing is paid by the offeree.

How could an offeree insure
that an offer will stay open for a set period of time?

.. il TR

Do you think China’s foreign trade has increased since the
passage of the two law codes mentioned in the Global
Issues feature? Why or why not?
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THINK ABOUT LEGAL CONCEPTS

1.

If a time for the offer to expire is not stated, it
will expire in a reasonable time under the cir-

cumstances. True or False?

If an offeree clearly rejects the offer, the offer is
termed (a) suspended (b) revoked (c) expired
(d) terminated

When an offeree changes the offeror’s terms in
important ways, the offeree makes a(n) _?_.

Which of the following does not describe an
event that will terminate an offer? (a) revoca-
tion by the offeror (b) purchase of an option
by the offeree (c) counteroffer (d) death of the
offeree

An offeree who rejects an offer can later accept
it if the acceptance occurs within a reasonable

time after the original offer. True or False?

THINK CRITICALLY ABOUT EVIDENCE

10.

" 4
Atra '
Study Tools
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If an offeree gives the offeror something of
value to keep an offer open, the contract
thereby created is called a(n) _?_.

If either the offeror or offeree is deemed insane,
the law will (@) uphold any offers made (b) ter-
minate any offers made

If a hardware store salesclerk said, “This price on
the lawnmowers is good for 30 days,” would this
be a firm offer? Yes or No?

A written offer between merchants that

contains a term stating how long it is to stay
open is called a _?_ offer.

If a beauty salon hair designer said to a customer,
“This price on the cut and dry is good for 30 days,’
and then wrote it down on a piece of paper and
signed it, would this be a firm offer? Yes or No?

Study the situation, answer the questions, and then prepare arguments to support your answers.

11.

12.

While her car was in Prescott’s garage for repairs,
Wood noticed a large, seemingly unused, metal
tool chest in the corner, complete with about 400
standard and metric tools. Wood offered to buy it
for $3,000 and said, “You can take a week to think
about it before you decide whether to accept.”
Four days later, before Prescott had responded,
Wood told Prescott that she was withdrawing her
offer as she had found a better set for less money.
Can Prescott still accept Wood's original offer? If
Wood had put the offer in writing, could she have
withdrawn it before the week was over?

Frank saw a wheelchair advertised in the paper for
sale for $900. When he called Tom, the offeror, who
had bought it to use while he was recovering from
a skiing accident, Tom said it had not yet been
sold. Frank drove out to see it but found it needed
work. So Frank offered $700. Tom seemed insulted,
and said he wasn't interested at that price. Frank
left. About an hour later, he went back and found
the wheelchair had not been sold. He then offered
the $900 specified in the ad. However, Tom refused
to sell it to him. Frank became upset and sued to

13.

14.

get the court to force Tom to sell it to him for $900.
Will Tom have to do so? Why or why not?

Gus walked into his local hardware store to buy
exterior paint for his house. It was on sale for $35
a gallon. Gus wanted to check around but didn't
want to lose the chance to buy at the sale price.

In response to Gus's request, the manager of

the paint department wrote Gus a note stating,
“Gus Almondson may buy up to 15 gallons of

Old Dutch Exterior Grade paint for $35 per gallon
anytime within the next two weeks.” The manager
signed and dated the note. Is this offer binding?

Phil was talking with Sharon about Opie, his
Springer Spaniel dog. Phil explained that Opie
has a strong personality, loves to snuggle up to
people, likes to eat “people food,” and is a good
watchdog. Sharon liked Opie a lot and needed
a dog. As she knew Phil needed money at the
moment, she offered him $1,000 for Opie. Phil
said, “It's a deal but | have to have him back
during hunting season.” Is there a contract
between Phil and Sharon for the sale of Opie?
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6-3 Acceptances

GOALS KEY TERMS
B Discuss the requirements of an effective acceptance bilateral contracts
acceptance mirror image rule unilateral contracts

B Determine at what point in time an acceptance
is effective

‘V 1 a reward offer may be made to the general public.
hat IS Requlred Of Any member of the general public who knows of

al ACCept&DCQ‘) the offer may accept it.
WHAT’S Jan, an entertainer, borrowed The Acceptance Must
YOUR : Match the Offer

o 2 computerized keyboard

VERDICT? from his friend, Arturo. Jan The mirror image rule requires that the accept-
needed the instrument to use in an upcoming ance must exactly match the terms contained in
jazz concert tour. When the tour was cancelled the offer. This is true even as to when afld how
half-way through, Jan sent Arturo the follow- the acceptance must be made and even if the

change is advantageous to the original offeror. If
the attempted acceptance is not identical to the
offer, it is a counteroffer.

Currently, courts in most states apply the mir-
ror image rule only when the term altered in the
attempted acceptance is material (important) and

ing message in a letter: “Am stuck in San Jose.
Need to sell the keyboard to pay for the trip
home. If | don’t hear from you by the 13th of
the month, will do so and treat the proceeds
of the sale as a loan at 10 percent from you

to be repaid within a year.” Arturo did not related to the providing of services or the sale of
respond by the 13th. real property. Even in these states, however, if

Did Arturo’s silence indicate he had legally the offeror requires that acceptance must exactly
agreed to Jan’s contractual proposal? match the terms contained in the offer, then any

variation is legally a counteroffer.

Acceptance occurs when a party to
whom an offer has been made agrees
to the proposal. To create an enforce-
able contract, the acceptance must

1. come from the person or
persons to whom the offer was
made

2. match the terms in the offer

3. be communicated to the offeror

Only Offerees May Accept

An offer made to one person cannot
be accepted by another. Sometimes,
however, an offer is made to a
particular group or to the public and
not to an individual. For example,

What three characteristics of acceptances must be present in
order for the contract these men are concluding to be enforceable?
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Under the UCC, absent such a requirement
for identity in the offer, an attempted acceptance
of an offer for a contract for a sale of goods can
be valid even if it does include new or conflicting
terms. In these cases, there is a contract on the
terms where the offer and acceptance agree. Then
the new or modified terms are treated as follows:

1. If a party is a consumer, not a merchant,
then the new or changed terms are mere pro-
posals and not a part of the contract unless
agreed to by the original offeror.

2. If both parties are merchants, the new or
changed terms are not a part of the contract if
the original offeror objects, or in the absence
of an objection, if the terms are material.

3. If the parties are merchants, the new or
changed terms are part of the contract if the
original offeror is silent and the terms are
minor (not material).

Acceptance Must Be
Communicated to the Offeror

An acceptance must be more than a mental deci-
sion. It must be communicated to the offeror.

SILENCE AS ACCEPTANCE One is not obligated
to reply to offers made by others. An offeror’s
attempt to word the offer so that silence would
appear to be an acceptance will not work. In
What’s Your Verdict? no contract would result
from Arturo’s silence.

BILATERAL ACCEPTANCE Most offers are bilat-
eral. This means the offer implies that it can be
accepted by giving a promise instead of perform-
ing the contracted-for act. For example, a seller
promises to deliver a load of topsoil in exchange
for a homeowner’s promise to pay $65. Offers for
bilateral contracts require that the offeree accept
by communicating the requested promise to the
offeror. Until this is done, there is no contract.
The promise can be implied from the offeree’s
conduct as well as from words.

UNILATERAL ACCEPTANCE In some offers, the
offeror requires that the offeree indicate acceptance
by performing his or her obligations under the con-
tract. Contracts offered under these conditions are
unilateral contracts. The offeror in a unilateral con-
tract promises something in return for the offeree’s
performance and indicates that this performance

is the way acceptance is to be made. For example,
the offeror may publicly promise to pay a $100
reward to anyone who returns a lost camera. Many
people learn of the offer. All may join the search.
A promise to look for the camera does not create a
contract. Only by the finding and returning of the
camera, the specific performance required in the
offer, can the reward be earned.

Note that if the person performing the act
does not know of the reward, that person is not
legally entitled to it. Also, if the words used are
not clear as to whether an offer is unilateral or
bilateral, courts will presume that the offer is for
a bilateral contract.

Stirrup found Buster, Fenton's lost
dog and returned the animal to
Fenton. After doing so, Stirrup
noticed several reward posters by which Fenton
offered $500 for the return of the dog. As he did
not know of the reward prior to returning Buster,
Stirrup was not entitled to it.

IN THIS
CASE

MODES OF CONTRACTUAL COMMUNICATION
Contractual communications such as offers,
acceptances, rejections, revocations, and counter-
offers may generally be communicated in person

-

bk

Imagine that you tell your brother that you will pay him
$100 if and when he paints your fence. If he agrees, have
you formed a bilateral contract or a unilateral contract
with him? Explain your answer.

6-3 Acceptances 119

© GETTY IMAGES/PHOTODISC



or by other effec-
tive means. These
means include by
telephone, text
messaging, mail,
delivery service,
e-mail, facsimile
(fax) machine, or
other methods.
The UCC
provides that an
acceptance of an
offer to buy or
sell goods may
be made “in any
manner and by
any medium rea-
sonable in the
circumstances”
unless otherwise
clearly “indicated
by the language or
circumstances.”

—

WHEN ACCEPTANCES ARE EFFECTIVE When the
communication takes time, for example when
sent through the surface mail, the question of
when the communication is effective can become
very important. All forms of contractual commu-
nications but one take effect only when received.
The exception to this is the acceptance, which
often is effective when sent.

The offeror may require the offeree to use a
certain communication method to accept. If a
different method is used, then it is treated as a
modification of the offer. Business custom often
implies a method to be used in an acceptance.
On some stock and commodity exchanges, hand
signals are used to communicate offers and
acceptances. In many industries, next-day deliv-
ery service is the custom. When the required or
the customary method is used, the acceptance
is effective when sent unless the offeror speci-
fied the acceptance would be effective when
received.

Often there is no specified or customary
method for communicating acceptances. Most
courts then say the acceptance is effective when
sent by the same means used for the offer, or by
faster means.

Under the UCC, if the acceptance of an offer
for the sale or purchase of goods is by a reasonable
means, it is effective when sent. A “reasonable”
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How are these stock exchange floor traders communicating offers and acceptances? Do you
think this is an efficient communication method in this market? Why or why not?

\-— —

’ '
il

method incorporates all of the above rules but
opens the door for a slower means to be reason-
able in some situations.

It often becomes important to determine

even more precisely when acceptance is effective.

Oral acceptances are effective at the moment
the words are spoken directly to the offeror.
Acceptances sent by mail generally take effect
when properly posted. That is, they are placed,
with correct address and sufficient postage,
under the control of the U.S. Postal Service.

A telegram takes effect as an acceptance when it
is handed to the clerk at the telegraph office or
telephoned to the telegraph office. A fax trans-
mission is instantaneous when the transmission
lines are open and both sending and receiving

LAWBRIEF

To facilitate proof of your acceptance of a
contract by mail, use certified mail with
return receipt requested. Also, keep a copy of
your acceptance letter and other documents,
including the offer. These items will be useful
as evidence in court to establish a particular
contractual communication.
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equipment work properly. Therefore the effect
is similar to instantaneous oral communication,

but in a more durable form that is easier to
prove in court.
The offeror may specify that an acceptance

will not be binding until it is actually received.

This avoids the confusion that arises when an

because it is lost in the mail. It also avoids the
requirement for using the rules above.

What are the requirements of
an effective acceptance?

acceptance is mailed yet never reaches the offeror

THINK ABOUT LEGAL CONCEPTS

1.

A(n) _?_is an offeree’s agreement to an offeror’s
proposal.

If an offeror specifies in the offer that the
acceptance must be made by fax, an e-mailed
acceptance will not be effective. True or False?
All forms of contractual communication take
effect only when received. True or False?

If the parties to a contract have mutual
obligations to perform it, the contract is termed

THINK CRITICALLY ABOUT EVIDENCE

Study the situation, answer the questions, and then prepare arguments to support your answers.

6. To help pay for housing renovations, Jeanne

placed an ad on the bulletin board at the pub-
lic golf course showing a picture of her prized
set of golf clubs, her phone number, and the
figure $2,000. Eve, after seeing the ad, called
Jeanne and then drove to her house with $2,000
in hand. When she presented the $2,000 to
Jeanne, the latter refused it, stating that she had
received several calls wanting the clubs for that
price, so she was raising it to $2,500. Can Eve
sue and force Jeanne to accept her $2,000 for
the clubs. Why or why not?

Jonas wrote to Smith offering to sell 42 acres of
farmland at $5,000 per acre with the purchase

N/
Jlra '
Study Tools

school.cengage.com/blaw/lawxtra

(@) unilateral (b) bilateral (c) biliteral (d) none of
the above

. When there is no specified or customary means

for communicating acceptances, a faster means
than that employed by the offeror to make the
offer would be considered effective by the courts.

True or False?

/lI

price to be paid at the closing. Smith replied,
accept for the 42 acres, for the $5,000 per acre,
but will pay the purchase price two days after
closing!” Is this an acceptance?

. Office Suppiliers, Inc., ordered 2,000 reams of

20-Ib. paper from Dimension Paper for $1.75
per ream to be delivered at the Office Suppliers
warehouse on or about April 24. Dimension
responded that 2,000 reams would be delivered
on April 25 at the price of $1.75 per ream. Office
Suppliers made no further response. Has a

valid contract been formed? If so, what are the
terms? If not, why not?
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Chapter 6 Assessment tra!Quiz Pre

school.cengage.com/blaw/lawxtra ‘

CONCEPTS IN BRIEF

6-1 Creation of Offers 7. The offeree may give the offeror something

1. Contracts are agreements between two or more of value in return for a promise to kfeep the

parties that create obligations. offer open. The contract so formed is called an
. ion.

2. To be legally enforceable contracts require a optio
valid offer and acceptance, genuine assent, 8. Afirm offer, made between two merchants, is an
legality, consideration, and capacity. In addi- offer that contains a term stating how long the
tion, some contracts must be placed in writing offer is to stay open. The Uniform Commercial
to be enforceable. Code (UCC) makes firm offers binding for the

5 Tiie s meld dhe o B ithe et T time stated, but not for more than three months.

party to whom the offer is made is the offeree. 6-3 Acceptances

4. An offer must (a) be made with the offeror’s 9. In contracts for the sale of services or realty, the
apparent intention to be bound by it, offeree must accept the offer unconditionally
(b) be complete and definite, and (c) be and in the exact form and manner indicated by
communicated to the offeree. the offeror. In contracts for the sale of goods,

6-2 Termination of Offers acceptances can vary the terms of the offer.

5. If not accepted, an offer is ended (a) by revoca-
tion of the offeror, (b) at the time stated in the
offer, (c) at the end of a reasonable time if no
time is stated, (d) by rejection of the offeree,

10. Contractual communications are carried out by a
constantly increasing variety of means including
phone, text messaging, fax, e-mail, face-to-face
negotiations, ground mail, and hand signals.

(e) by counteroffer, (f) by death or insanity of 11.  Although most contractual communications are
either of the parties, or (g) by destruction of the effective \{vhen received, acceptances are gener-
specific subject matter. ally effective when sent.

6. In general, an offeror is not obliged to keep an
offer open for a specified time even if the offeror
has promised to do so.

YOUR LEGAL VOCABULARY

Match each statement with the term that it best defines.
1. Binding agreement created by an offer that is accepted by a

promise of performance a. acceptance
2. Offeror’s withdrawal of an offer before it is accepted b. bilateral contract
3. Party to whom an offer is made ¢. contract
4. A contractual proposal in writing, signed by a merchant, and d. counteroffer
stating how long it is to stay open e. firm offer
5. Response by offeree, with new terms, which ends the original f. mirror image rule
offer g. offer
6. Requirement that the terms in an acceptance exactly match the h. offeree
terms in the offer .
i. offeror
7. Affirmative response necessary to transform an offer into a contract it
8. Contract to leave an offer open for a period of time in exchange .
revocation

for other consideration

- 5

. . . . unilateral contract
9. A unilateral or bilateral agreement that is legally effective and

enforceable in court
. The person who makes the offer



REVIEW LEGAL CONCEPTS

11. Itis vital for a businessperson to be able to 12. Imagine you have made an offer to buy your
review a contract quickly to see if it is likely to friend’s mountain bike. Make a list of the
be legally enforceable. This means being certain different ways your offer could be terminated.
that the six essential elements of a valid con-
tract are present. Without consulting the mate-
rial in the book, list these elements, and give a
short description of each.

WRITE ABOUT LEGAL CONCEPTS

13. Imagine that you are a portrait painter. Create 15. HOT DEBATE Assume that Elisa were allowed
an ad for your services to be placed in a local to bring a lawsuit against Trenton and was suc-
paper. cessful. Write a paragraph examining possible

14. Write a reward offer for the return of your miss- remedies that might be appropriate, such as
ing pet skunk. It has not been deodorized. damages or court orders.

MAKE ACADEMIC CONNECTIONS

16. HISTORY The feudal period in Europe did not 17. ENVIRONMENTAL SCIENCE Could you pass

have the level of trade and commerce that is
such a part of our lives. Read about the quality
of life during this period. Make a list of busi-
nesses and transactions that were not allowed
or severely limited during that time.

THINK CRITICALLY ABOUT EVIDENCE

a law requiring that every contract have a term
in it requiring all parties to it to not hurt the
environment in any way? What would be the
economic consequences of such a requirement?
Write a paragraph explaining your answer.

Study the situation, answer the questions, and then prepare arguments to support your answers.

18.

19.

Caryn offered to tutor Dottie in business law
for six hours on the day before the final exam
in return for $100. Dottie responded, “Let me
think about it for a day, okay?” Two hours later
Jim offered Caryn $150 to tutor him on the day
before the final and she accepted. Dottie called
Caryn an hour later and said, “l accept.” Caryn
said, “I'm sorry but I've already agreed to tutor
Jim that day so | can't tutor you.”Was there a
contract between Caryn and Dottie?

Sam advertised his ski boat for sale, priced at
$4,500, complete with outboard engine and
trailer. Barbara paid Sam $100 for a ten-day
option, the money to be applied to the pur-
chase price if she exercised her right to buy.
Two days later, Sam was killed. Is Barbara's
option still valid?

20. On Monday, Abner offers to sell his trained

golden retriever, Track, to Bob for $300 cash.
“My offer is open until we go hunting next
Saturday.’ On Tuesday, Carl offers Abner $400

for Track, in eight equal monthly payments of
$50. Abner says “Sorry, my price is $300 cash.”On
Wednesday, Dan learns that Abner has offered
to sell Track. Dan tells Abner, “I'll pay $300 cash
when you deliver the dog at the end of this
year’s duck hunting season. But you can keep
Track until then!” Abner says, “Sounds like a good
deal. Okay, you now own Track.” He phones

Bob and tells him of the sale. On Thursday, Carl
phones Abner and says, “l accept your offer. I'll
pay $300 cash. When can | pick up Track?” Abner
replies, “Sorry, but Track’s been sold.” Has Abner
breached a contract with Bob or Carl? Has he
been ethical in his conduct?



ANALYZE REAL CASES

21.

22.

23.

For several months Lambi repeatedly made
offers to Atkins to buy his Santa Fe Apartments.
Finally Atkins wrote Lambi a letter containing

the following statement: “Here is my suggestion.
Clearly $4.2 million isn’t nearly enough. Between
your sales fee and my closing cost, I'd be out of
pocket $200,000 which would mean I'd only net
$100,000. After taxes I'd have been better off sav-
ing my time and waxing my car. $4.4 million is
better, but again with the owner financing you've
suggested, it would take me years to recoup my
out-of-pocket expense, let alone realize some
cash profit. With that in mind, here is my sug-
gestion: Price: $4.6 million”” Ultimately, Lambi
attempted to conclude an agreement with Atkins
at $4.6 million. However, Atkins refused to sell at
that price. Lambi then brought suit to enforce
the transaction. Was there a binding contract?
(Lambi v. Atkins, 130 S.W.3d 607)

Scheck wanted to sell a parcel of his real
property. He made an offer to pay a commission
to Marchiondo, a real estate broker, if
Marchiondo caused the sale of the property

to a particular buyer within six days. However,
Scheck revoked his offer to Marchiondo on

the morning of the sixth day. Later that day,
Marchiondo obtained the prospect’s acceptance
of Scheck’s offer, but Scheck refused to pay

the commission. Marchionado sued, claiming
the offer could not be revoked because he had
begun performance. The trial court dismissed
the complaint, stating that Scheck could revoke
his offer at any time before completion of the
requested act. Marchiondo appealed. Who 25
should win the case? (Marchiondo v. Scheck,

78 N.M. 440, 432 P.2d 405)

On December 23, the First National Bank had
its sales agent, Wyman, mail a written offer

to Zeller to sell a parcel of real property for
$240,000. On January 10, Zeller had his pur-
chasing agent mail a written offer to buy the
property for $230,000. The same counteroffer
was made in a telephone conversation on that
day to Wyman, but Wyman told Zeller’s agent
that the offer to sell the land was no longer in
effect. When Zeller's agent reported this news
to Zeller, he promptly told his agent to wire an
acceptance of the original offer at $240,000.

24,

Zeller's agent did as ordered and the telegram
of acceptance arrived before the letter contain-
ing Zeller’s counteroffer. The bank refused to
sell, reminding Zeller that the offer to sell had
been revoked and that its agent Wyman had so
informed Zeller's agent in the telephone conver-
sation on January 10. Nevertheless, Zeller sued
the bank for specific performance and for dam-
ages. Who should win? (Zeller v. First National
Bank, 79 1ll. App. 3d 170, 398 N.E.2d 148)

Epton orally bargained for an option to buy a 54
percent share of the ownership of the Chicago
White Sox baseball club for $4.8 million from the
defendant, CBC Corporation. The option, which
was to have been reduced to writing, was to last
one week in exchange for the payment of $1,000
by Epton. To exercise the option within the week,
Epton was supposed to give CBC a certified or
cashier’s check for $99,000 as a down payment.
Epton was also to notify the corporation in writ-
ing that he was exercising his option. Twice dur-
ing the week, Epton orally assured CBC of his
intent to exercise the option and he also offered
to pay the $99,000 as soon as the option was
signed by CBC. After the week had passed, CBC
refused to sell, and Epton sued. He claimed that
his oral notice of intent to exercise the option
was sufficient. He said that failure of CBC to sign
a written option agreement excused both the
requirement of a written exercise of the option
by him and the necessity of the $99,000 deposit.
Who should win? (Epton v. CBC Corporation, 48 IIl.
App. 2d 274, 197 N.E.2d 727)

. A brokerage sued its customers to recover for

the purchase price of certain uranium stock. The
brokerage contends it was directed to buy the
stock “as close to two cents as possible,” while
the customers contend the price was to be two
cents per share. Pursuant to the order, the bro-
kerage purchased the stock and several days
thereafter sent a confirmation listing purchase
of the stock at two and one-eighth cents per
share. The trial court found the order to buy was
given at two cents per share which plaintiff exe-
cuted by purchasing the stock at two and one-
eighth cents per share. Is there an enforceable
contract? (Baldwin v. Peters, Writer & Christensen,
41 Colo. 529)
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Sports & Entertainment Law

Put Me In Coach

=
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FORTAY V. UNIVERSITY OF M1AMI

UNITED STATES DiIsTRICT COURT FOR THE

DistricT oF New JErseY, Civit Action No. 93-3443

BACKGROUND Bryan Fortay was a consen-
sus high school All-American quarterback at East
Brunswick High School in New Jersey. He was
recruited by most of the major college football pro-
grams starting in his junior year.

FACTS  Fortay received personal letters from
University of Miami (Miami) personnel touting its foot-
ball program’s ability to develop NFL quarterbacks. He
also was visited at home by Jimmy Johnson, then head
football coach at Miami, and other coaches in the pro-
gram. During his meeting with Coach Johnson, Fortay
and other members of his family allege Johnson promised
that the school would cease recruitment efforts of other
quarterbacks in his class upon Fortay making a commit-
ment to play for the school. Subsequently, Fortay and his
father met with the Miami quarterback coach and signed
a letter of intent to play at Miami. Fortay did so with
the belief that he would be the starting quarterback at
the university and that the team would be built around
him. Regrettably for Fortay, shortly after his signing the
Letter of Intent, Coach Johnson left Miami to coach the
Dallas Cowboys of the NFL. Fortay then sought release
from his letter, but the new university of Miami coach
allegedly assured Fortay and his father that he would be
a starter for at least two years. Rather than transfer and
lose two years of eligibility, Fortay honored his commit-
ment to the University. During two disappointing years

at Miami in which he only played in two games, Fortay
became involved in a fraudulent scheme by a University
advisor to procure Pell Grants for the University’s athletes
and other students. Ultimately, after Fortay’s transfer to
Rutgers University, he avoided prosecution by entering

a pre-trial probation program which required him to
make restitution for the monies illicitly received. Fortay
then filed a 25-count complaint against the University of
Miami. The complaint sought actual, compensatory, and
punitive damages for the breach of promises made by the
University representatives and for the humiliation result-
ing from involving him in the Pell Grant scandal.

THE LAW  Although not adopted by the NCAA, the
Letter of Intent is used by the Collegiate Commissioners
Association of college programs to lessen the competition
for recruits among its members. When signed by a pro-
spective player, all other schools in the organization must
cease their recruitment efforts of that athlete. The Letter
is binding on the player as long as it contains a promise
of financial aid from the institution. The Letter limits
the player’s athletic eligibility unless she or he transfers to
another school after being released from his Letter by the
original university.

THE ISSUE  Could the promises of stardom at the
University and in the NFL made to Fortay, if provable as
alleged, be considered a part of an enforceable contract?

HOLDING  The federal district court for the
Southern District of Florida dismissed the entire case
but allowed Fortay the right to refile the portion
relating to negligence of the University as to involv-
ing him in the Pell Grant scandal. Subsequently, the
University and Fortay arrived at a settlement in the
latter matter which was undisclosed.

PRACTICE JUDGING

Presume that Fortay could prove that the
promises of the starting quarterback position
and future NFL stardom were made. Should
Fortay be able to sue for their breach? Why or
why not?
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Chapter 7
Genuineness of Assent

7-1 Duress and Undue
Influence

7-2 Mistake,
Misrepresentation,
and Fraud

Yelling, “I've got to get the first one," your friend Jack
jumped off the couch in response to a TV ad during a
championship football game. The ad touted a cell phone
that also incorporated a PDA, a foldout keyboard, word pro-
cessing program, Internet access, and a 4 megapixel camera
for “only” $600. Jack phoned immediately and bought the
cell phone with its dedicated portable printer and attach-
able full-sized “natural” keyboard. As she took Jack’s credit
card information, the salesperson did not mention that the keyboard and printer are optional
and not a part of the $600 package. However, that information was displayed clearly in large
print in the ad. Jack receives the phone the next day via “overnight” shipping, rips it out of the
package, slips his Sim card in, and begins using it. However, when his credit-card statement
arrives at the end of the month listing the total purchase price of $998, he objects.

© GETTY IMAGES/PHOTODISC

WHERE DO YOU STAND?

1. State two reasons why it would be fair to allow Jack to withdraw from the contract.
2. State two reasons why it would be fair for Jack to be bound to the contract.
3. Which reasons are more persuasive?
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7-1 Duress and Undue Influence

GOALS

B Recognize when genuine assent is not present

B |dentify the two key elements in undue
influence

Genuine Assent and
Duress

WHAT'S Cameron owned a promis-
YOUR ing racehorse that Link had
VERDICT? offered to buy for undis-
closed parties. When Cameron refused to
sell, Link lowered his voice and slowly said,
“Listen, the people | represent don't take ‘no’
for an answer. If you don't sell, they’ll hurt
you. They'll hurt your family. Like a good
friend, I'm telling you to sell. You're getting

a fair price, just sign the contract.” Cameron,
who had secretly recorded the conversation,
sold. Then he called the police.

Can he now rescind and get his horse back?

Whether oral or written, an agreement will be
treated as valid (legally binding and enforceable)
as long as it meets all the proper legal require-
ments. One of the most important of these
requirements is genuineness of assent. Genuine
assent (true and complete agreement) is at times
shown to be lacking in court. This is due to a
variety of causes such as duress, undue influence,
mistake, misrepresentation, and fraud. Without
genuine assent a contract typically is voidable.
This means that, if the injured party desires, that
party can cancel the contractual obligation. The
party then has the legal right to get back what
has already been put into the contract. This latter
action is referred to as a rescission.

To be effective, an avoidance must be prompt.
It must occur shortly after you discover that there
is no genuine agreement. In addition, it must
occur before you ratify the contract. Ratification
is conduct that confirms you intend to be bound
by the contract.

KEY TERMS

genuine assent ratification
voidable duress

rescission undue influence
IN THIS Steveninspected a 5-year-old
CASE car with the intention of buying

it. He asked the owner, Allan,
how many miles were on the engine. Allan
said, “As you can see from the odometer, it
only has 30,000 miles on it, and I'm the only
one who has ever owned it A written contract
was executed and Steven took the car to the
local automobile dealer to be inspected. The
dealer informed Steven that the car had often
been serviced there, and that the odometer
had been replaced at about 100,000 miles. This
was a fraudulent misrepresentation on Allan’s
part, making the contract voidable by Steven.
However, if Steven continued to make his
monthly payments to Allan after discovering
the truth, this would ratify the contract and
Steven would lose his ability to rescind.

Duress

Certainly, most parties are subject to duress in
the form of apprehension and pressure when
negotiating a contract. However, the law only
allows a contract to be undone because of it in

a few instances. Actionable or legal duress only
occurs when one party uses an improper threat
or act to obtain an expression of agreement. The
resulting contract is voidable. Much of the law of
duress focuses on the nature of the threat.

THREATS OF ILLEGAL OR TORTIOUS CONDUCT
The threat to engage in illegal or tortious con-
duct, such as a crime or tort, to win agreement
is always duress. Committing an act of violence
(for example, stabbing), threatening a crime
(threatening to stab), committing a tort (for
example, unlawful detention), or threatening a
tort to obtain a signature on a written contract
is duress. The actual crime or tort, or the threat,
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may be to the physical life, liberty, or property
of the victim, the victim’s immediate family, or
the victim’s near relatives. In Whats Your Verdict?
Cameron acted under duress in making the con-
tract and therefore could rescind it.

THREATS TO REPORT CRIMES If you observe a
crime, you have a duty to report it to the proper
authorities. If you use a threat of reporting to
force the criminal to contract with you, this is
duress. It may also be the crime of extortion.

THREATS TO SUE The law encourages parties to
settle conflicts without a suit. An important part of
this process involves communicating a threat that
you will sue if the other side doesn’t settle. This hap-
pens frequently. When the threat to sue is made for
a purpose unrelated to the suit, this may be duress.

For example, during divorce negotiations, a
husband threatens to sue for custody of the chil-
dren if the wife doesnt sign over valuable shares
of stock. Because he doesn’t really want custody
of the children, this threat to sue makes the
contract for the stock voidable. If the threatened
suit is completely groundless, a resulting contract
may be voidable for duress.

ECONOMIC THREATS Often when parties are
bound by a valid contract, they will seek to modify
it. Parties then are tempted to use the economic
power they have over one another to negotiate a
favorable modification or settlement. If a manu-
facturer has a contract to pay a supplier $15 for a
special computer part needed to maintain produc-
tion, the supplier might threaten to withhold the

Explain under what circumstances a court might find a
price increase in factory parts voidable due to duress.
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parts unless the manufacturer agrees to a price of
$20 each. If a disruption in the flow of parts would
cause substantial injury to the manufacturer, then
the courts would find the agreement on the new
price an economic threat voidable for duress.

In economic duress cases, the courts look at
both the threat and the alternatives available to
the threatened party. If the threatened party had
no choice but to enter into or modify a contract,
then duress exists.

List the various forms of
legal duress.

Undue Influence
and Assent

WHAT'S Albert had cancer and

YOUR was being treated by
VERDICT? Dr. Bennington. He had care-
fully followed the doctor’s advice, and the treat-
ment had been successful. One day, during a
periodic checkup, Dr. Bennington said to Albert,
“To prevent the cancer from recurring, you need
to reduce the stress in your life. Long drives in
the country are great for that. Come to think

of it, 'm selling my convertible right now. You
should buy it Without investigating, Albert fol-
lowed the doctor’s directions and contracted to
buy the car. Later he found the price he'd agreed
to pay was nearly double the market value.

Could Albert avoid the contract due to
undue influence?

Undue influence occurs when one party to the
contract is in a position of trust and wrongfully
dominates the other party. The dominated per-
son then does not exercise free will in accepting
the contractual terms. The two key elements

in undue influence are the relationship and the
wrongful or unfair persuasion. When a contract
arises because of undue influence, the contract is
voidable by the victim.

The Relationship

A relationship of trust, confidence, or authority
must exist between the parties to the contract. This



relationship is presumed to exist between an attor-
ney and client, wife and husband, parent and child
early in the child’s life and child and parent late in
the parents life, guardian and ward, physician and
patient, or minister and congregation member. In
Whats Your Verdict? the contract would be void-
able by Albert. Although more difficult to prove
when it is not present, a formal relationship is not
necessary. The type of relationship that fosters the
exercise of undue influence could arise between a
housekeeper and her elderly employer. It also could
arise between a disabled person and his neighbor.

Unfair Persuasion

Often the best evidence of unfair persuasion is
found in the terms of the contract. For example, an

THINK ABOUT LEGAL CONCEPTS

1. Avoidance of contracts affected by legal duress
must be timely and occur before ratification.

True or False?

2. Contracts created or modified by duress are
rescindable. True or False?

3. Which of the following is a threat that can create
duress? (a) threat to shoot the contracting party
if she doesn't sign the contract (b) threat to sue
(without grounds) the contracting party if she
doesn’t modify the contract (c) threat to report
the contracting party to the IRS for tax evasion if
she doesn’t sign an agreement (d) all of the above

4. In economic duress cases the courts look at the
_?_and the victim’s alternatives.

THINK CRITICALLY ABOUT EVIDENCE

elderly person, who is dependent on one child for
daily care, may sell her home to that child for half
its value. This is strong evidence of lack of free will.

To prevent a claim of undue influence, the
stronger party should act with total honesty, fully
disclose all important facts, and insist that the
weaker party obtain independent counsel before
contracting. Persuasion or nagging do not nec-
essarily substantiate undue influence. Whether
action rises to the level of undue influence is a
difficult question of fact for a jury.

What are the key elements
in undue influence?

\/
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5. A formal relationship between parties to the
contract must always be shown to prove undue

influence. True or False?

6. Which of the following need not be done by the
dominating party to prevent a claim of undue
influence? (a) act with total honesty (b) fully
disclose all important facts (c) insist the weaker
party seek independent legal advice before con-
tracting (d) submit the contract to a judge for
review

7. Claims of duress, undue influence, mistake,
fraud, misrepresentation, and others place the
genuineness of _?_ to a contract’s provisions in
doubt.

Study the situation, answer the questions, and then prepare arguments to support your answers.

8. Manuela rented an apartment and later discov-
ered that the roof leaked. She asked the landlord
to make repairs, but he refused. Manuela said
that she would move out unless the landlord
either made the repairs or lowered the rent. The
landlord lowered the rent. Does Manuela’s con-
duct make the modification to the contract void-
able due to duress?

9. Evelyn was 86 years old and of sound mind.
However, she relied upon her nephew Jamal, an
accountant, to advise her in business matters.

During one of Jamal'’s visits, he persuaded her to
sell him a valuable painting for about 80 percent
of its true value. Evelyn agreed and signed a con-
tract. Then she had the painting appraised and
learned its true value. She continued with the
transaction by accepting payment for the paint-
ing. About a year later she died. Her estate sued
for rescission of the contract. Jamal defended by
claiming that Evelyn had ratified by accepting
payment after learning of the value of the paint-
ing. Who prevails, Evelyn’s estate or Jamal?
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7-2 Mistake, Misrepresentation, and Fraud

GOALS

B Recognize the types of mistakes that can make
a contract voidable or void

B List the criteria for a statement to be treated as
a misrepresentation

B Define fraud and describe the remedies for it

What Are the Types of
Contractual Mistakes?

Bugliosi saved more than

$25,000 to buy the new car
VERDICT? of his dreams. At the dealer-

ship, the sales staff convinced him to purchase
option after option until his $25,000 was totally
exhausted. When he went to register the vehi-
cle, he found that the state expected him to pay
an 8% sales tax on the purchase price. Bugliosi
thought the $2,000 in sales tax had been
included in the $25,000 paid at the dealership,
just as it is with purchases at other retail stores.

Is the contract voidable by Bugliosi
because of his mistake?

Generally, mistakes are categorized as either
unilateral or mutual. A unilateral mistake occurs
when only one party holds an incorrect belief
about the facts or law related to a contract.
Generally, this does not affect the validity of the
contract. In What’s Your Verdict? Bugliosi made a
unilateral mistake of law, so the contract is valid.

A mistake from failure to read a contract
before signing is the most prevalent example of
a unilateral mistake of fact. Such a mistake still
leaves the contract valid and enforceable. The
same is true of a misunderstanding from a hur-
ried or careless reading. Similarly, signing a con-
tract written in language you don’t understand
will bind you even if you are mistaken about
some of the contract’s content.

When there is a mutual mistake (also called a
bilateral mistake) both parties have an incorrect
belief about an important fact or the applicable
law. Important facts that influence the parties’
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KEY TERMS

unilateral mistake innocent

. misrepresentation
mutual mistake P

material facts il it
misrepresentation
void
fraud

decisions about a contract are called material
facts. If a mutual mistake of fact occurs, the
contract is void (without legal effect). For exam-
ple, suppose both a buyer and seller think that a
property is 41 acres in size and they contract for
the sale based on this belief. Later they learn that
it is only 28 acres. This is a mutual mistake of
fact. Their agreement is not binding,.

When the mutual mistake is about the appli-
cable law, the contract is still valid. For example,
if both parties to a sale of raw land mistakenly
believe that local zoning laws permit construc-
tion of duplexes on the lot, the contract would be
valid though there was a mutual mistake and the
duplexes could not be constructed. This is because
all persons are presumed to know the law. Similarly,
unilateral mistakes of law (such as Bugliosi’s in
Whats Your Verdict?) generally have no effect upon
the validity of the contract for the same reason.

Falkhausen, owned two
Spitzmobile classic luxury cars.
Both cars were the famous Nordic
Blue color, but one was the rare 1927 model and
the other, the far more common 1928 model.
Firenzi had seen Falkhausen driving the 1927
and fell in love with it. A week later, thinking
Falkhausen only owned one such car, she made
him a low offer for his “Nordic Blue Spitzmobile.
Falkhausen, judging from the size of the offer,
thought Firenzi was wanting to buy the far less
expensive 1928 model and accepted the offer.
Because of the mutual mistake of fact as to the
subject matter, there was no contract.

IN THIS
CASE

Name the types of mistakes
that can make a contract voidable or void.



What Is
Misrepresentation?

WHAT'S Nutri-Life offered a dietary
\Yfgg.%lc T9 supplement for sale. The

package contained a state-
ment that clinical studies at a nationally
known university had shown the drug reduced
the risk of cancer by more than 30 percent if
taken regularly. In actuality, the expert who
had conducted the tests had been bribed to
make the claim on the package even though
the clinical studies were inconclusive.

Can customers get their money back if
they learn of the deception?

In many contract negotiations, the parties make
statements that turn out to be untrue. For exam-
ple, in the sale of a car, a seller, unaware that a
previous owner replaced the odometer, might
say that it has 70,000 miles on it when in fact it
has 150,000 miles on it. This is an innocent mis-
representation. If the seller had known the state-
ment was untrue, the seller would have engaged
in fraudulent misrepresentation. In both of these
situations the contract that results is voidable

by the party to whom the misrepresentation is
made. Statements are treated as misrepresenta-
tions by the law only if

1. the untrue statement is one of fact or there is
active concealment

2. the statement is material to the transaction
or is fraudulent

3. the victim reasonably relied on the statement

Untrue Statement of Fact

In misrepresentation, the statement must be

one of fact rather than opinion. Therefore the
statement must be about a past or existing fact.
If someone says, “This car will suit your needs
well for at least the next year,” this is a statement
about the future and therefore must be an opin-
ion. It cannot be the basis for misrepresentation.
A seller’s statement that, “I'm sure land values
will increase at least 15 percent a year for the
next three years,” is a statement of opinion.

Opinions also can be distinguished from facts
based on how concrete they are. Saying, “it really
runs well,” is a statement of opinion about the
condition of the car. Statements like “This is the
best tasting cola on the market” are mere sales
talk. In contrast, if the seller said, “the engine
was rebuilt 7,000 miles ago,” this is the expres-
sion of a concrete fact. If untrue, it would be
considered a misrepresentation.

Note, however, that when an expert expresses
an opinion, the law will treat the statement as
a statement of fact which can be the basis for
misrepresentation. If an expert auto mechanic
says, “The engine is in A-1 shape,” and this is
not true, it is a misrepresentation and the buyer
could avoid the contract. The packaging of the
Nutri-Life dietary supplement in What’s Your
Verdict? involved an expert’s opinion that, there-
fore, constituted misrepresentation.

ACTIVE CONCEALMENT Active concealment is

a substitute for a false statement of fact. If the
seller of a house paints the ceiling to cover stains
which indicate the roof leaks, this is active con-
cealment. Similarly, if a seller places the price
sticker on the TV screen to cover a wide scratch,
this is active concealment.

SILENCE While in many situations the seller
may remain silent about defects, there are three
important situations where disclosure is required.
The first is where a statement about a material

With what you just read about active concealment,
what would you do if you were interested in buying the
vehicle in this picture?
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fact omits important information. If a seller says,
“I only drove this car once a week,” then the
seller also must disclose that this occurred while
racing the car at the local drag strip. Half-truths
cannot be used to conceal or mislead.

The second duty to break silence arises when a
true statement is made false by subsequent events.
A seller says, “No, the roof of the house doesnt
leak.” Later that night, it begins leaking and the
seller ends up sleeping under an umbrella. This
seller must break silence and disclose the defect to
correct the buyer’s misimpression.

The third situation arises when one party
knows the other party has made a basic mistaken
assumption. For example a buyer may assume
that a foundation is solid, but the seller knows
of a defect allowing water to flood the basement
each spring. The seller knows repairs will cost
25 percent of the sale price. This mistaken
assumption must be corrected.

Materiality

There are three ways an untrue statement can be
determined to be material. First, a statement is
material if the statement would cause a reason-
able person to contract. Statements about total
miles on a car and the number of miles since an
engine was rebuilt probably would cause a rea-
sonable person to enter the contract. A statement
that a star’s signature on a baseball card is his
authentic autograph, is a statement that would
be material to a reasonable person who collects
such memorabilia.

Second, a statement can be material if the
defendant knew this plaintiff would rely on the
statement. Suppose a seller says the oil in the
car was changed every 3,000 miles when it was

In contrast to the principle on which
American contract law is built, as explained
in the Law Brief on this page, European law
imposes a duty to inform. Revealing problem
areas in adherence to this requirement

helps ensure an informed genuine assent

to contracts. Failure to inform of defects

in a timely manner allows the contract to

be avoided when the problems present
themselves.
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only changed every 4,000 miles. This slight
discrepancy would probably not be material to a
reasonable person. If, however, a buyer says that
the frequency of oil changes is very important to
her, then statements about the frequency of oil
changes would be material.

Third, if the defendant knew the statement was
false, this makes the statement material. Therefore,
if a seller lies about an otherwise non-material
fact, this is material. If a seller says, “I always had
the car serviced at the local Chevrolet dealership,”
when in fact he had it serviced at the local gas sta-
tion, this statement would be material.

Reasonable Reliance

Even though the statement is material, there is
no misrepresentation unless the victim reason-
ably relied on it. A buyer may be told by an art
gallery owner that an oil painting was created by
“one of the great masters of the Renaissance era.”
She then learns from an art appraiser that it is a
mere imitation. If the buyer still completes the
sale, the buyer isn't relying upon the statement. If
a car dealer says the tires are new, but the buyer
responds, “Two are as bald as you,” there is no
reliance.

LAWBRIEF

merican contract law is built on the prin-

ciple that individuals can take care of
themselves when contracting. This attitude
is inherent in the traditional advice “caveat
emptor” or “let the buyer beware.” The
American approach generally allows silence
as to material facts the seller knows that
might adversely affect his or her bargaining
position. It is up to the buyer to ask the seller
about specific product attributes. Then, if
the seller’s answer is factually inaccurate, the
basis for active concealment, fraud, and the
potential avoidance of the contract is laid.

What are the three
criteria for a statement to be treated as a
misrepresentation?
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You are told by a jewelry store salesperson that the
diamond you are looking at is a perfect stone. After you
purchase the diamond, you learn from an appraiser that
it is not perfect after all. Would you have relied on the
salesperson’s statement in making your purchase deci-
sion? Did a misrepresentation occur as a consequence?

Fraud and Remedies
for Fraud

WHAT'S Graffter sold a used car to
‘Yfgg%lc T9 Camacho for $16,000. Graffter
*  told her that the car had been
driven only 50,000 miles, had never been in
an accident, and had the original paint. In
fact, Graffter had stolen the car, set back the
odometer from 90,000 miles, and repainted
the exterior in the original color. Graffter stood
between Camacho and the right rear end of
the car to prevent her from seeing a crudely
repaired fender that had been damaged in the
accident. Later Camacho learned the truth.

What remedies are available to Camacho?

Fraud is based on misrepresentation. All the el-
ements of misrepresentation must be proven to
show fraud plus two additional elements: intent
and injury. If a victim can show fraud, courts will
grant the victim assistance beyond the rescission
available for misrepresentation.

N-TBookmark >

Some businesspeople are tempted to commit
acts of fraud with regard to paying taxes. Access
school.cengage.com/blaw/lawxtra and click on
the link for Chapter 7. Read the examples of tax
fraud cases on the Internal Revenue Service web
page. Choose one of the cases and write a sum-
mary of the facts involved.

C school.cengage.com/blaw/lawxtra )

The Misrepresentation Must Be
Intentional or Reckless

Fraud clearly exists when a person deliberately
lies or conceals a material fact. Fraud also exists
if a person recklessly makes a false statement of
fact, without knowing whether it is true or false.
To constitute fraud, in addition to intending

to deceive, the misrepresentation also must be
intended to induce the victim to contract.

The Misrepresentation or
Concealment Must Injure

To establish fraud, there must be proof of injury.
If there is an intentional misrepresentation, but
no injury, there is no liability for fraud. Suppose
you are looking at an antique motorcycle.

AQuestionof K THIC S

Paul, a tax protestor, refused to pay
income taxes. Although he only had
a daughter, he listed so many children
as dependents that his employer did not
withhold any federal taxes from Paul’s
paycheck. Each April 15, Paul would
appear on local TV holding up a blank
1040 Internal Revenue Service form and
state his belief that the income tax was
only intended for corporate income.

He would then cite Congressional
debate at the time of the passage of the
Constitutional amendment allowing the
income tax in support of his position. Is
Paul’s behavior illegal, unethical or both?
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The seller says, “It is a 1938 Indian.” The seller
knows it is a 1937 Indian but intentionally lies,
thinking the newer bike is more valuable. If you
buy it for $9,000 and it turns out to be worth
$14,000, you haven't suffered an injury. While
you could rescind based on misrepresentation,
you could not establish fraud.

Remedies for Fraud

If a seller innocently misrepresents a material
fact, the buyer may avoid the contract. This
remedy also is available for fraud. If a victim can
establish fraud, courts also will allow recovery of
actual damages and punitive damages.

In Whart's Your Verdict? Graffter was a criminal
who intentionally lied about the car and actively
concealed the damaged rear fender. The decep-
tion injured Camacho because the car was not
worth $16,000. Accordingly, as Camacho could
establish fraud, she could have her contract
rescinded and be awarded compensatory and
punitive damages.

RESCISSION As mentioned, contracts entered
into as a result of misrepresentation or fraud

are voidable by the injured party and can be
rescinded. Normally when you rescind, anything
you received must be returned. A deceived party
who has performed part of the contract may
recover what has been paid or given. A deceived
party who has done nothing may cancel the

\GHiL | CyberLAW

raud is one of the fastest-growing threats

facing consumers today. Because many
consumer transactions now take place over the
Internet, consumers also face the prospect of
online fraud. In 1996, the National Consumers
League started the Internet Fraud Watch proj-
ect and the National Fraud Information Center
web site. Consumers can access the web site
to get tips on how to avoid scams and fraud
7 days a week, 24 hours a day. Many of the
scams involve travel fraud. Travel fraud is grow-
ing quickly and involves bargain vacation
packages, travel vouchers, and prize trips “for
a small fee." In Operation Trip-Up, the Federal
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contract with no further obligation. If sued on
the contract, the deceived party can plead fraud
or misrepresentation as a defense.

DAMAGES Damages are available if fraud is
proven. Should a defrauded party nonetheless
choose to ratify the contract, the defrauded party
may seek damages for loss created by the fraud.
In Whats Your Verdict? if Camacho decided to
keep the car and ratified the contract, she could
recover the difference in value for a car with
50,000 miles on it (the fraudulent misrepresen-
tation) and one with 90,000 miles on it (the
truth). Note that, under the UCC, damages are
available when there is only an innocent misrep-
resentation in a sale of goods (tangible personal

property).

1. ésearch

Elect a class representative to contact your
local police department and inquire as

to whether any fraudulent schemes have
occurred in your area. Possibilities include
“con games” such as the pigeon-drop sce-
nario as well as the techniques of short-
change artists, pickpockets, and others.
Discuss the findings in class.

Trade Commission and 12 other law enforce-
ment agencies brought 36 separate actions
against travel-related scams. Attorneys general
in many states have established special task
forces to handle Internet fraud. To curb Internet
fraud, education is the key to protection. Before
you purchase, check it out!

THINK ABOUT IT

Type “National Fraud Information Center” into
an Internet search engine to check out this web
site. Click on “Internet Fraud” and then “Internet
Fraud Tips.” Choose one tip that you think is
especially helpful to share with your class.



PUNITIVE DAMAGES If fraud is proven, then
punitive damages also become available. Punitive
damages are a form of punishment. For instance,
a judge might award a victim $5,000 in addition
to actual damages as a way to punish the party
who committed fraud.

7-2 Assessment

CHECKPOINT What are the remedies
available for fraud?

THINK ABOUT LEGAL CONCEPTS

1. Which type of mistake may give both parties
the right to rescind? (a) unilateral mistake of law
(b) bilateral mistake of law (c) mutual mistake of
fact (d) mutual mistake of law.

2. Unilateral mistakes of law generally have no
effect on the rights of the parties under the
resultant contract. True or False?

3. A statement of opinion by an expert _?_ be
treated as fact. (a) will (b) will not

THINK CRITICALLY ABOUT EVIDENCE

4. Misrepresentation is an element in both innocent

misrepresentation and fraud. True or False?

For misrepresentation, which of the following
elements need not be proven? (a) a false state-
ment of fact (b) the fact must be material

(c) the statement must be relied upon (d) all of
the above must be shown

Punitive damages may be awarded if _?_ can
be proven. (a) misrepresentation (b) mistake
(c) fraud (d) all of the above

Study the situation, answer the questions, and then prepare arguments to support your answers.

7. Anne was shopping for a used washing
machine. She found one she thought was in
good condition. She asked the seller what shape
it was in and the seller replied, “It is in great
shape.’ In fact it needed major repairs. Is the
seller’s statement a misrepresentation?

8. Chip was shopping for a used computer. He
found one and asked the seller if the processor’s
speed was greater than 3 megahertz. The seller
said, “Yes, it runs at 3.4 megahertz” In fact it was
a much slower chip. Is the seller’s statement a
misrepresentation?

9. Glenna found a cell phone she wanted, but
she wanted to be sure it had a camera with at
least 3 megapixel resolution. When asked the
seller said, “Certainly it does. In fact it's rated
at 5 megapixels!” In fact, the seller wasn't even

10.

sure the cell phone had a camera. Glenna later
found that it merely had a one megapixel cam-
era. Has this seller committed misrepresenta-
tion? Has this seller committed fraud?

For years, Salazar, the lead mechanic at the

Pull On In gas station, saved his money and
eventually bought the business. Two weeks
after the purchase, he found out that, a month
previous, the Environmental Protection Agency
had passed a regulation that would make the
dispensing of petroleum-based fuels within a
mile of a drinking water reservoir illegal. The sta-
tion was only a few blocks from such a reservoir.
Salazar also discovered that the previous own-
ers knew of the regulation when they sold but
did not inform him. Can he get the transaction
rescinded?
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CONCEPTS IN BRIEF

7-1 Duress and Undue Influence 6. Generally a mutual or bilateral mistake of
1. One of the most important legal requirements material fact makes the agreement void.
for a valid contract is genuineness of assent. 7. Generally a unilateral or mutual mistake
2. Genuine assent is at times shown to be lacking concerning applicable law leaves the contract
due to a variety of causes such as duress, undue valid.
influence, mistake, misrepresentation, and fraud. 8. Misrepresentation occurs if a victim reasonably
3. Duress consists of either an improper act or relied on a material or fraudulent misstatement
threat that induces the victim to make an of fact or a material fact was actively concealed.
unwanted contract. Such contracts are voidable Misrepresentation leaves the contract voidable
by the victim. by the victim.
4. Undue influence exists when one person, with 9. Fraud exists when there is a deliberate false
the trust of, confidence of, or authority over the representation or a deliberate concealment of
victim, uses that position to cause the victim a material fact which influences the decision
to enter into a contract heavily favorable to the of the other party, causing injury. Contracts
dominating party. The contract is voidable by induced by fraud are voidable by the victim.
the victim who acted without free will. 10. If a contract is voidable, the injured party must
. i . avoid shortly after the discovery that there is no
7-2  Mistake, Misrepresentation and Fraud genuine agreement. The injured party also must
5. Generally a unilateral mistake of fact does not not engage in any activity that might ratify the
affect the validity of a contract. contract.
YOUR LEGAL VOCABULARY

Match each statement with the term that it best defines. Some terms may not be used.
1. Of no legal effect

2. Consent not clouded by fraud, duress, undue influence, or a. duress
mistake b. fraud
3. Contract in which the injured party can withdraw from the c. fraudulent misrepresentation
transaction d. genuine assent
4. One party holds an incorrect belief about the facts related to a e. innocent misrepresentation
e f. material fact
5. Dellbera'te false representatlon.or conce_alment of a material g. mutual mistake
fact, which is meant to and which does induce another to make L.
h. ratification
an unfavorable contract . o
. i. rescission
6. Approval of a voidable contract ) .
) . . . . j. undue influence
7. Overpowering of another’s free will by taking unfair advantage K ilateral mistak
to induce the person to make an unfavorable contract I. un.lda eral mistake
8. Use of an improper act or threat to obtain an expression of ’ vo!
m. voidable

agreement

9. The process of restoring to the parties what they have put into
the contract



REVIEW LEGAL CONCEPTS

10. Describe the concept of mutual mistake of fact. 12. What does reliance mean?

11. Distinguish the effect of the passage of time on 13. Explain all the elements that must be proven to
the potential for avoiding the contract versus establish fraud.
the effect of time on the potential for the 14. How is innocent misrepresentation different
contract’s ratification. from fraud?

WRITE ABOUT LEGAL CONCEPTS

15. Write a short paragraph explaining why undue 17. Write a paragraph describing a television ad
influence would be presumed in certain cases, that could be the basis for misrepresentation if
such as the attorney and client relationship, but the statement made were untrue.
not in others. 18. HOT DEBATE Write a letter for your friend

16. Describe in writing a scenario where a mutual to the credit card company. In the letter argue

mistake of a material fact might cause a contract

to be void.

MAKE ACADEMIC CONNECTIONS

that the amount billed for the cell phone was
incorrect and should be changed.

19.

ENGLISH Read Frank Abagnale’s book, Catch
Me If You Can. Prepare a report on the nature
and level of complexity of his fraudulent

THINK CRITICALLY ABOUT EVIDENCE

schemes. What, in your opinion, made them so
successful?

Study the situation, answer the questions, and then prepare arguments to support your answers.

20.

21.

In negotiations for the purchase of a ranch,
Adler (the seller) discussed water rights with
Folt, the buyer. Adler never mentioned an ongo-
ing dispute she had over such rights with a
neighboring rancher. After the purchase, Folt
realized that he had “bought a lawsuit” when

his neighbor sued him over the water rights. In
turn, he therefore sued Adler for rescission of
their contract. Who will prevail, and why?

During negotiations for the sale of a well to be
used to water animals, Hutton said the well was
free of gypsum and brine (salty water). In fact,
the well did contain gypsum, although there
was no brine. The gypsum made the well unus-
able for watering animals. Curry, the purchaser,
refused to pay, claiming the contract was void-
able because of misrepresentation. Was it?

22.

23.

Ashbery, a salesperson, told Gelman that a new
computer and its accounting software should
do the work of at least five employees. Relying
on this statement, Gelman bought the products.
When Gelman found that he could eliminate
only three employees but needed a new spe-
cialist, he claimed fraud. Was fraud committed?

Moser had no automobile liability insurance,
although it was required by state law. She
negligently collided with Chang’s car. Chang
threatened to sue if Moser failed to pay $1,000
for pain and suffering and $2,000 for car repairs.
Moser gave Chang a check for $3,000. Then she
stopped payment on it, claiming duress. Was it
duress?



ANALYZE REAL CASES

24. Olga Mestrovic, the widow of the successful
artist lvan Mestrovic, died. 1st Source Bank was
the representative of her estate. It entered into
a contract for the sale of Olga’s home to the
Wilkins. There was a lot of personal property in
the home including a stove, dishwasher, and
other items. The contract of sale provided that
these items of personal property also were
being sold to the Wilkins. When the Wilkins took
possession of the realty, they found it in a clut-
tered condition which would require substantial
cleaning. When they complained to the bank,
it sent a bank officer to the scene. That person
offered the Wilkins two options: Either the
bank would pay to have the rubbish removed
or the Wilkins could remove it and, “keep any
items of personal property they wanted.” No
one thought there were any works of art on the
property. The Wilkins accepted the latter option
and later found eight very valuable drawings
by lvan Mestrovic. Was there a mutual mistake?
Was there a mistake about the subject matter of
the transaction? (Wilkin v. 1st Source Bank, 548
N.E. 2d 170, Ind. Ct. App.)

25. Using a smuggled-in .38 caliber pistol, Gorham
and Jones took control of their cell block in
a District of Columbia (Washington, D.C) jail.
They and other prisoners released by them ulti-
mately took several hostages and demanded
to be freed. One hostage was Kenneth Hardy,
the Director of Corrections for the District of
Columbia. The hostages were threatened with
violence and used as human shields. Ultimately
the authorities reestablished control of the cell
block. Gorham and Jones were then transferred
to the maximum security part of the prison from
which, with the use of smuggled-in hacksaw
blades, they later escaped. After their recapture,
they appealed their subsequent criminal convic-
tions (on 22 counts) of charges relating to their
efforts. They said that the transfer to maximum
security was in violation of the agreement they
had extracted from Hardy while he was a hos-
tage. They said he promised they would not
be punished for their first attempt at jailbreak.
Should the court recognize the agreement as
binding and overturn the convictions? (United
States v. Gorham and Wilkerson (a/k/a Jones),

532 F. 2d 1088)

26.

27.

Treasure Salvors, Inc. located a Spanish ship

on the ocean bottom in 55 feet of water about
46 miles off the Florida coast. The ship, the
Nuestra Sefiora de Atocha, sank in a hurricane
while heading from Havana to Spain in 1622.

It was carrying “a treasure worthy of Midas:

160 gold bullion pieces, 900 silver ingots, more
than 250,000 silver coins, 600 copper planks,
350 chests of indigo and 25 tons of tobacco.” On
the mistaken assumption that the seabed where
the Atocha lay was state land, Treasure Salvors
made a series of contracts with Florida whereby
the state was to receive 25 percent of all items
recovered. After the U.S. Supreme Court, in
another case, had decided that the continental
shelf where the ship rested was federal land,
Treasure Salvors sued to rescind its contract
with Florida and to recover all items as the
exclusive owner of the Atocha. Should Treasure
Salvors be able to rescind? Why or why not?
(Florida v. Treasure Salvors, Inc., 621 F.2d 1340)

Snap-On manufactures and sells hand tools
such as wrenches to professional mechanics. It
sold a distributorship to Eulich, but he was not
successful and encountered significant financial
difficulties. In Eulich’s view his sales territory was
too small. As a result Eulich terminated the deal-
ership agreement. That agreement included a
clause stating that on termination of the agree-
ment, Snap-On might buy back any new tools
owned by the distributor. Eulich attempted to
turn in his tools but Snap-On delayed. Eulich’s
financial situation deteriorated to the point
where he was unable to pay his personal bills
and his wife needed to be hospitalized, though
he had no medical insurance. Snap-On knew
this. Finally, Snap-On accepted the tools. Before
paying for the tools, Snap-On asked Eulich to
sign an agreement promising not to sue Snap-
On for claims arising out of the distributorship.
He signed but later sued. What factors do you
think the court considered in deciding whether
the agreement not to sue was based on duress?
(Eulich v. Snap-On Tool Corp., 853 P.2d 1350)




Case For lL.egal Thinking

NOBLE V. SMITH
164 CaL. App. 30 1001 (1985)

e

FACTS Noble contracted with the U.S. Navy to
remodel the engine maintenance shop at El Toro
Marine Corps Air Station. The contract price was some
$647,500. The work included installation of heating,
ventilating and air conditioning systems (HVAC) with a
chilled water system.

In preparing his bid for the work, Noble totaled the
informal bids he had received from subcontractors plus a
percentage for his profit. In particular, he used $90,000
to cover the HVAC based on a bid for a subcontract by
John Berry, president of American. Later the bid from
Berry was reduced to $86,500.

Noble sent Berry a contract for the HVAC work to be
performed by American at its bid price of $86,500.
Learning this, Coast (another bidder) warned Noble the
$86,500 was not a reasonable bid as Coast’s $94,000 bid
had excluded the chilled water system from the HVAC.

Four weeks later, Berry told Noble he would not sign the
contract. He testified he had a number of questions and
“I knew going in it was a low bid.” [Then Berry recom-
mended Smith as a contractor who might do the work.]

Berry told Smith his $86,500 bid had a 20 percent profit
margin. Smith signed that same day a contract identical
to that turned down by Berry. Smith told Noble he had

© GETTY IMAGES/PHOTODISC

not done “much examination” of the plans or specifica-
tions and Ruff was going to look the job over. After
checking the job site and the plans, Ruff told Smith the
cost of the job “far exceeded” the contract price. The
plans included the chilled water system in the HVAC
which cost an additional $16,000 not contemplated

by the [bid]. Smith promptly told Noble the $86,500
price would not cover the HVAC with the chilled water
system. Noble responded with the comment he would
get another contractor and “sue [Smith] for the differ-
ence.” Noble then awarded Coast two subcontracts, one
for $94,000 and one for $16,000 for the chilled water
system and sued Smith for the difference between his bid
and the Coast bids.

REASONING Unilateral mistake is grounds for relief
where the mistake is due to the fault of the other party
or the other party knows or has reason to know of the
mistake. Substantial evidence supports the conclusion
Noble knew Smith’s contract for the HVAC did not
include the chilled water system.

To rely on a unilateral mistake of fact, Smith must demon-
strate his mistake was not caused by his “neglect of a legal
duty.” This was Smith’s first venture into contract waters
deeper than $10,000. He told Noble the plans and specifi-
cations had not been reviewed by him; Ruff was to under-
take that task after the contract was signed. Importantly,
Smith related to Noble the profit assurance given him by
Berry. In these circumstances, neither the trial court nor

we could find Smith’s conduct neglect of a legal duty.

While the [lower] court relied on mistake to void the
contract, we find an alternative ground in fraud. Smith’s
consent was obtained by Noble’s fraud in the suppression
by Noble of the fact Berry’s contract price for the HVAC
did not include the cost of the chilled water system.

CONCLUSION Judgment affirmed that the contract
should be voided.

PRACTICE JUDGING

1. Is the mistake material?
2. Is the mistake unilateral or bilateral?

3. What evidence supports the conclusion that
fraud occurred?
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Chapter 8
Consideration

8-1 Types of Consideration

8-2 Questionable
Consideration

8-3 When Consideration
Is Not Required

For a college graduation present, a wealthy aunt prom-
ised to pay for Maureen and a friend to take a luxury
ocean cruise along the “Mexican Riviera” between Long
Beach, California, and Acapulco, Mexico. At the gradua-
tion exercises, however, her aunt gave her a kiss instead
and said, “The stock market is down. Sorry, darling!”

© GETTY IMAGES/PHOTODISC

WHERE DO YOU STAND?

1. State two reasons why you think the aunt is legally obligated to pay for the cruise.
2. State two reasons why you think the aunt should not have to pay.
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8-1 Types of Consideration
GOALS

B |dentify the three requirements of consideration
B Discuss the adequacy of consideration

Consideration

WHAT'S John, a writer, gets a call from
YOUR his editor and, consequently,
VERDICT? has to leave immediately on a
research trip to Hudson Bay and Newfoundland
in Canada. As the trip should take a couple

of weeks, he leaves a note offering to pay his
neighbor, Jordan, $100 to watch his house and
feed and walk his dog during the absence. John
then leaves without ever speaking to Jordan.
Jordan gets the note and complies.

Is there an enforceable contract? What is
the consideration for each party?

Consideration is what a person demands and
generally must receive in order to make her or his
promise legally binding. There are three require-
ments of consideration.

1. Each party must make a promise, perform
an act, or forbear (refrain from doing
something).

2. Each party’s promise, act, or forbearance
must be in exchange for a return promise,
act, or forbearance by the other party.

3. What each party exchanges must have legal
value, that is, it must be worth something in
the eyes of the law.

Consideration distinguishes a contractual promise
from a promise to make a gift. A gift is a transfer

of ownership without receiving anything in return.
A promise to make a gift is generally not legally
enforceable. Only after a donor (the person giving
the gift) intentionally transfers the gift to the donee
(the person receiving the gift) and the donee accepts
it does the transaction become legally binding.

KEY TERMS

consideration promisor

gift promisee

donor legal value

donee nominal consideration
forbearance

Promase, Act, or Forbearance

In Whats Your Verdict? what Jordan contributed
was watching John’s house and feeding and walk-
ing the dog each day. These acts were consid-
eration for John’s consideration, that is, John’s
promise to pay the $100. Both the acts and prom-
ise have value in the eyes of the law. Therefore,
there was consideration and a valid contract.

When looking for consideration, look for legal
value in the underlying act that is promised. If
someone promises forbearance—or, to not do
something—Ilook beneath the promise and ask if
the forbearance has legal value.

In What's Your Verdict? was Jordan’s consideration an act
or a forbearance in the contract that was created? Explain.
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Contractual Exchanges

In a typical contract, one party in effect says to
another, “If you do this for me (pick up my mail
and watch the house), I shall do that for you
(pay you $100).” A person promising an action
or forbearance is the promisor. The person to
whom the promise is made is the promisee. In
most contracts, the consideration necessary to
legally bind a would-be promisor to his or her
promise is identified through bargaining lead-
ing up to a mutual exchange of promises. In
certain instances, however, such as in “Whats
Your Verdict?” bargaining is not possible.
Consequently, an offeror must make a blind offer
hoping the offeree will accept by performing the
consideration the offeror desires.

Consideration must be mutual. If either of the
parties does not receive the required consideration,
that party has no duty to perform as promised.

Tyrone, a ten-year-old boy,
attended a mineral show in Dallas,
Texas. He bought several differ-
ent crystal-like stones there. One such stone was
purchased from Edwards for the marked price of
$5. Later the stone was identified as a diamond
and valued at more than $50,000. Edwards

sued to recover the stone alleging he had not
received proper consideration for the purchase.
The courts held in Tyrone’s favor as Edwards had
received what he had demanded for the stone.

IN THIS
CASE

Legal Value

Legal value means there has been a change in

a party’s legal position as a result of the con-
tract. In What's Your Verdict? Jordan performed
acts which involved a benefit to his neighbor
(feeding and walking the dog and watching the
house). There is legal value because this changed
(benefited) the neighbor’s legal position. John,
as promisor, benefited Jordan’s legal position

by promising the $100. Because both the act
and the promise (to pay $100) have legal value
and were an exchange reasonably suitable to the
parties, consideration is present and there is a
contract. Legal value (a change in legal position)
is most commonly found in this form—in the
exchange of two benefits.
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After you ask for permission, your dad promises that he
will let you go out tonight if you will clean your room to
his satisfaction tomorrow. You agree. Who is the promisor
and who is the promisee in this situation?

Legal value also can be found in the exchange
of benefit for a detriment. With regard to legal
value, the detriment is the forbearing of a legal
right. A detriment always arises when you prom-
ise forbearance—that is, promise to refrain from
doing what you have a right to do. If your uncle
said on your eighteenth birthday, “Look, if
you refrain from driving until your twenty-first
birthday, I'll give you $25,000.” You respond,
“Yes, I accept.” What you have promised is not a
benefit to your uncle, but rather a detriment to
yourself—you have given up a legal right. This is
a change in your legal position and is thus valid
consideration.

Legal value also can arise from the exchange of
two detriments. If you say to your neighbor that
you will forbear buying a dog if she will forbear
building a fence and she agrees, both parties have
changed their legal positions. Therefore, there is
consideration for each party’s promise.



Adequacy of Consideration

Generally, what the parties give and get
as consideration need not be of equal
economic value. This idea is sometimes
expressed as, “The courts do not inquire
into the adequacy of consideration.”

The values that different people place
on the same property may vary widely.
For example, one person might gladly
pay $60,000 for an original and exclu-
sive high-fashion gown by a famous
designer. Others would not be interested
in owning such a gown for $60. A per-
son also might place a higher value on a
product at one time than at another. For
example, when you have been baking
for hours on the sunny side of a baseball
stadium, you might willingly pay three
times the grocery-store price for a cold
soft drink.

Economic value is unimportant as
long as there is genuine agreement.
However, a big difference in economic
value of what one gives and receives may
be evidence of mutual mistake, duress,
undue influence, or fraud. If the con-
sideration received by one of the parties
is so grossly inadequate so as to shock
the conscience of the court, the contract
will be declared unconscionable (grossly unfair or
oppressive). In such a case, the contract or the
unconscionable clause may not be enforceable.

Nominal Consideration

In certain written contracts, such as publicly
recorded deeds, consideration from one party
may be identified as “one dollar ($1) and other
good and valuable consideration.” In such situ-
ations, the actual consideration may be substan-
tially more. However, the parties either cannot
state the amount precisely or do not want to
publicize it. The token amount (for example, the
$1 mentioned above) stated instead is known as
nominal consideration.

CHECKPOINT List the three requirements
of consideration.

Would you be willing to pay more for a slice of pizza if you were
really hungry? If so, why might this be?

GCLOBAL

Contracts in Medieval England

Contracts have not always been as
important as they are in today’s society.
The rigid hierarchy of the feudal society

in medieval England required very few
contracts. Nobles, knights, serfs, and
peasants all knew their place in society and
understood their rights.

Formal contracts, known as “solemn
promises,” were more common in England
by the fourteenth century. The royal courts
required that these promises be written
down and sealed. In order to seal the
contract, a noble would use the imprint of
his signet ring in a wax seal. Today, you can
seal a document by writing the word “seal”
in parentheses after your name.
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school.cengage.com/blaw/lawxtra

THINK ABOUT LEGAL CONCEPTS

1. Forebearance cannot be consideration. True or detriment, but not in the exchange of two detri-

False? ments. True or False?
2. The presence or absence of consideration dis- 5. Courts do not consider the _?_ of consideration.
tinguishes a legally enforceable promise from a 6. Token amounts given as consideration are

generally unenforceable promise to makea _?_. referred to as _?_ consideration. (a) nominal

consideration (b) normal consideration (c) insuf-
ficient consideration

3. The person who makes a gift is called the
donee. True or False?

4. Consideration can be found in the exchange
of benefits, or in the trading of a benefit for a

THINK CRITICALLY ABOUT EVIDENCE

Study the situation, answer the questions, and then prepare arguments to support your answers.

7. After graduation from high school in June, you as a practice room for a year if the group agreed

and three classmates plan to travel around

the United States. The plan is to visit the

capital cities of all 48 contiguous states, taking
numerous pictures along the way. The Sunnyside
Camera Shop offers to give you a dozen rolls

of 36-exposure color film for the trip free if you
agree to let it develop and print all the rolls you
use, for a stated price per roll. You agree. Are

both you and the Sunnyside Camera Shop legally
bound? What is the consideration for each party?

to stop practicing at the drummer’s home. As
the warehouse was much larger, the players
agreed. Did the neighbors receive consideration?
Did the rock band receive consideration? Did the
rock band receive a benefit, endure a detriment,
both, or neither? Was the contract enforceable?

. Gil found a nearly new engine in his neighbor’s

garage. He was experienced enough to see
that it was in good shape. When he asked the
neighbor how much she wanted for it, she said

8. A three-piece high school rock band practiced “you can have it if you'll get it out of here by
for at least one hour most days of the week. Its the weekend and clean up the oil and grease
studio was the cramped one-car garage of the around where it was.” Gil said, “Okay,” even
drummer’s home. Ultimately, several neighbors though he knew the engine was worth nearly
offered to pay the rent at a local mini-warehouse $1,200. Is this a valid contract?

3
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8-2 Questionable Consideration

GOALS

B Describe situations in which consideration is
present only under limited circumstances

B Recognize when what appears to be binding
consideration is not

Circumstantial
Consideration

WHAT'S LedLove, Inc., designed and
YOUR o intended to produce a large
VERDICT? red heart-shaped candy box
for Valentine’s Day. The box was to have a row
of one-inch LEDs imbedded in its front cover.
The LEDs could be programmed to spell out
any message the purchaser desired. In late
June, LedLove contracted with a local electron-
ics manufacturer, Diodor Inc., to buy all of the
specially designed LEDs Diodor produced in
the month of December. However, at the end
of November, Diodor contracted with another
firm to produce a different LED product. The
production run for the other firm would take
up all of Diodor’s capacity for December and
make it twice the amount of profit it could
expect from the deal with LedLove.

Was Diodor able to do this without
breaching its contract with LedLove? Why
or why not?

Certain forms of consideration are only legally
binding in the proper circumstances. If these
circumstances, in the form of properly worded
contract provisions or patterns of behavior are
not present, what would appear to be valid con-
sideration is not.

Illusory Promises

To be consideration, a promise must be binding.

In other words, the promise must create a duty
or impose an obligation. If a contract contains a

KEY TERMS

output contract release

composition with
creditors

requirements contract
liquidated debt

accord and satisfaction ~ Past consideration

clause that allows you to escape the legal obliga-
tion, the promise is said to be i//usory. For exam-
ple, you might have a clause stating that you will
“paint the house—if you have time.” This does
not increase your legal obligation because you
may never have time to paint the house.

TERMINATION CLAUSES Businesses often want
the power to withdraw from a contract if busi-
ness circumstances change. Therefore they
include termination clauses in their contracts. If
the clause gives one party the power to terminate
the contract for any reason, the promise to per-
form would be illusory.

The promise is not illusory if termination is
allowed only after a change in defined circum-
stances, after the passage of a certain length of
time, or after a set period after a notice of termi-
nation is given. There is clearly a change in the

party’s legal obligations.

OUTPUT AND REQUIREMENTS CONTRACTS Buyers
sometimes agree to purchase all of a particular

‘\Bookmark >

Access school.cengage.com/blaw/lawxtra and
click on the link for Chapter 8. Using the online
dictionary, look up the terms illusory promise,
output contract, and requirements contract. Think
of an example for each of these concepts, and
write your examples down on a sheet of paper.
Share your examples in class.

Cschool.cengage.com/blaw/lathra )
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If a lumber company agrees to supply all of the lumber needs of a builder, what kind of contract would the two
parties enter into?

producer’s production. For instance, a steel com-
pany may buy all of the output of a nearby coal
mining company. This is an output contract. On
the other hand, a seller may agree to supply all of
the needs of a particular buyer. For instance, a car-
buretor manufacturer may agree to supply all the
carburetors needed for the production of a certain
make of vehicle. This is a requirements contract.

It may seem that one party could elect to stop
production and thereby eliminate the obligation.
However, courts recognize these contracts as sup-
ported by consideration because they imply a
duty of fair dealing.

This means that production cannot be stopped
arbitrarily. Instead any action terminating the obli-
gation of an output or requirement contract must
be taken in a way that constitutes fair dealings. By
finding an implied duty of fair dealings, the courts
have maintained the basis for the presence of con-
sideration. In What's Your Verdict? the courts would
imply the fair dealings standard against Diodor and
find them in breach of their contract with LedLove.

Existing Duty

A person sometimes promises to do something
that he or she already is obligated to do by law or
by prior contract. Such a promise, or act, cannot
serve as consideration to bind the other party to
a later contract.
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EXISTING PUBLIC DUTY If on your sixteenth
birthday, your aunt promised to pay you $10,000
if you promised to not purchase alcohol for two
years and you said, “Okay,” this would not be a
contract. There is no consideration because it is
illegal for you to purchase alcohol when you are
16 and 17 years old. While the agreement creates
a benefit for you ($10,000), you don’t incur a det-
riment because you are not giving up a legal right.

EXISTING PRIVATE DUTY If a contract creates a
duty, this duty cannot be the basis of consideration
in a different contract. The same rule holds true
when a person demands further compensation for
carrying out a contractual promise already made.

SETTLEMENT OF LIQUIDATED DEBTS A liquidated
debt is one where the parties agree that the debt
exists and on the amount of the debt. When a
creditor (a person to whom a debt is owed) agrees
to accept less than the total amount due in full
settlement from a debtor (a person who owes
money to a creditor) there is no consideration if
the debt is liquidated.

Assume that Shawver borrows $1,000 from
Reno. The loan is to be paid in one year with
interest at 10 percent per year, or a total amount
of $1,100. On the due date, Shawver sends
Reno a check for only $1,000, saying “Sorry,
I’'m strapped for cash. You will have to accept



this in full payment.” Reno endorses (signs) and
cashes the check. Reno may later sue and recover
the unpaid balance of $100. She has received

no consideration for the suggested agreement to
reduce the amount due.

A debtor can settle a claim by paying less than
the full amount if additional consideration is
given. For example payment of less than the full
amount before the due date could be considera-
tion. However, there must be mutual agreement
between the creditor and debtor to do so. Valid
consideration exists because the creditor receives
the benefit of early payment. If something extra
is given by the debtor, the new consideration
supports a voluntary release by the creditor.

SETTLEMENT OF UNLIQUIDATED DEBTS When
there is a genuine dispute between the parties
about how much is owed, the debt is referred to
as unliquidated. In such case, a payment offered
in full settlement by the debtor and accepted by a
creditor settles the claim. This process is called an
accord and satisfaction. For example, a debtor may
in good faith claim that a certain debt is $500.
The creditor in good faith contends that it is
$1,000. If the parties compromise on $750, their
new agreement on that sum is referred to as the
accord. Consideration for the accord is found in
their mutual forbearance from litigating over the
amount owed. When the subsequent agreement
is performed, in this case the amount of $750 is
paid, the act is referred to as the satisfaction.

RELEASE In most instances when a tort occurs,
the liability is unliquidated because the extent of
damages is uncertain. Often due to financial pres-
sure, an injured party in the tort will agree to dis-

Fillmore loaned Grant his riding
lawnmower. While mowing a
sloping piece of ground, the right
rear wheel came off and the lawnmower rolled
over Grant causing severe injuries. Fillmore knew
that the wheel had been wobbling but hadn’t
warned Grant. When Grant threatened to sue
Fillmore and the lawnmower company, Fillmore
offered Grant $5,000 for a release from the unlig-
uidated claim. Grant, owing for his hospital stay,
accepted and gave the release knowing she
could still pursue suit against the lawnmower
company. The question only remains as to
whether or not it would be successful.

IN THIS
CASE

charge another from liability for the tort in return
for a monetary payment or other consideration.
This discharge agreement is termed a release.

COMPOSITION WITH CREDITORS Occasionally a
group of creditors will cooperatively agree to accept
less than what they are entitled to, in full satisfac-
tion of their claims against a debtor. In return, the
debtor agrees not to file for bankruptcy. This is
called a composition with creditors. Consideration
for the promise of each creditor to release the
debtor from full payment is found in the recipro-
cal promises of the other creditors to refrain from
suing for the entire amounts due them. If the cred-
itors did not agree to this arrangement, the debtor
could file for bankruptcy, and the creditors might
receive much less as a consequence.

Why is consideration not
binding in illusory contracts?

False Consideration

WHAT'S John's elderly friend, Lloyd,
YOUR o Wasa diabetic who had had a
VERDICT? leg removed and was on dial-
ysis. When John was in city hall one day paying
his water bill, he overheard two clerks discuss-
ing the fact that Lloyd’s water was about to

be cut off due to nonpayment of his utility bill
for the last five months. John inquired how
much the bill was, and then, without a word to
Lloyd, paid the full amount due, a sum of $973.
When Lloyd found out what John had done,
he immediately promised to pay John the
amount as soon as possible.

If Lloyd dies before he can repay John,
could John sue and recover the $973 from
Lloyd’s estate?

Unlike forms of consideration that are only
legally binding in certain circumstances, certain
acts or promises are falsely identified as consid-
eration but can never be.

Mutual Gifts

When something of value is given by one party to
another without demanding anything in return,
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the something of value is not consideration for
anything later promised or provided.

Past Performance

Contractual bargaining takes place in the present,
for immediate or future performance by both
parties. Therefore, an act that has already been
performed cannot serve as consideration. Such act
is called past consideration. In Whats Your Verdict?
John could always file suit for the money. However
he could not recover because his paying the water
bill was past consideration for Lloyd’s promise.

What distinguishes a gift

from a valid contract?

THINK ABOUT LEGAL CONCEPTS

1.

2.

If a contractual obligation can be negated by a
volitional action of the obligor, the contractual
promise is said to be

Termination clauses always make a contract
invalid for lack of consideration. True or False?

Output clauses make contracts invalid. True or
False?

If you already owe a duty, that duty cannot be
used as consideration. True or False?

THINK CRITICALLY ABOUT EVIDENCE

AQuestionof K THIC S

motorist and her two young children

are stranded in the parking lot of a
shopping mall with a dead car battery.
Having just completed your driver’s edu-
cation course, you know how to jump
start the car. You connect the batteries
of the two vehicles with your jumper
cables. With your engine running, she
turns her ignition key and her engine
starts smoothly. Grateful, she asks for
your address and promises to send you
$25. Is she legally bound to keep her
promise? Is she ethically bound to do so?

N/
Jtral
Study Tools
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. Legal value means a change in one’s legal posi-

tion as a result of the contract. True or False?

. When there is a dispute over the amount

owed, a subsequent agreement stipulating that
amount and promising its payment is referred
to as a(n) (a) accord (b) satisfaction (c) output
contract

Study the situation, answer the questions, and then prepare arguments to support your answers.

7.

148

Deb Tore let her credit card debt get out of hand
and ended up owing 11 card companies more
than $35,000. Knowing that Deb could not pay
the full amount due, the card companies con-
ferred with one another and offered to reduce
their total claims to $17,500, if she would not
seek to discharge the amount owed through
bankruptcy. She agreed. What is such a group of
creditors called? What consideration binds each
credit card company to the agreement?

Georgia’s neighbors approached her right after
she received her driver’s license and said they
felt that she drove too fast on the roads where

Chapter 8 > Consideration

their kids often played. They struck a deal with
her that if she stayed within the speed limit for
the next three months they would pay her $200.
Georgia agreed. Is there a benefit to the neigh-
bors? Is there a benefit to Georgia? Is there an
enforceable contract?

. Kamiar owed Rubio $5,000, which was due

in one year. There was no dispute as to the
amount. However, Rubio needed money imme-
diately, so Kamiar offered to pay $4,000 early in
full settlement of the debt. If Kamiar pays the
$4,000 early, will Rubio be able to successfully
sue and collect the $1,000 later.



8-3 When Consideration Is Not Required

GOALS

M Distinguish situations in which consideration is
not needed

B Recognize when the doctrine of promissory
estoppel can be applied

KExceptions to the
Requirement of
Consideration

WHAT'S The Constantine children, in
YOUR o Memory of their father who
VERDICT?® had died of cancer, promised
to pay for the local hospital’s purchase of new
cancer-fighting equipment. As a consequence,
the board of directors of the facility entered
into a contract for more than $450,000 worth
of advanced devices. When presented with the
bill, the Constantine children, due to a decline
in their financial positions, refused to pay saying
they weren't contractually obligated.

Can they be held to their pledge?

There are important exceptions to the general
rule that, under contract law, consideration is
necessary to bind someone to their promise.
These exceptions include promises made to a
charitable organization, promises covered by the
UCC, promises to renew a debt barred from col-
lection by certain statutes, and promises enforce-
able under the doctrine of promissory estoppel.

Promases to Charitable
Organizations

Individuals and business firms often contribute

to charitable organizations, such as churches,
schools, and hospitals not operated for profit. The
contributions may be completed gifts or promises
(pledges) to pay in the future. Because the party
who makes the pledge receives nothing in return,

one might assume that the pledge is unenforceable.

© GETTY IMAGES/PHOTODISC

KEY TERMS

statute of limitations
promissory estoppel

Courts, however, generally enforce such
promises provided the charity states a specific
use for the money and actually acts in reliance
on the pledge. For example, a hospital may have
contracted for new facilities, as in Whats Your
Verdict? As it would be unjust to deprive the hos-
pital of the promised support it reasonably relied
on, the Constantine children are legally obligated
to make good on their pledge.

Promises Covered by the UCC

FIRM OFFERS Under the UCC, a merchant who
makes an offer in a signed writing to buy or sell

A store owner promises to fund the building of an addition
to her church. Then the economy takes a downturn, and the
store’s business decreases. Is she legally obligated to fulfill
her promise to the church?
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goods and promises to leave the offer open is
bound for the period of time stipulated or up to
three months. This is called a firm offer and is
enforceable even when no payment or other con-
sideration has been given for the promise.

MODIFICATIONS At common law modifica-
tion of a contract needs consideration. Under
the UCC, however, a good-faith agreement

that modifies an existing contract for the sale of
goods needs no new consideration. For example,
after a sale has been made, a seller could agree to
give the buyers a valid warranty without further
charge. This modification is enforceable though
not supported by consideration.

Promises Barred from
Collection by Statute

STATUTE OF LIMITATIONS A state’s statute of
limitations specifies a time limit for bringing a
lawsuit. Once you become aware of a legal claim,
you must sue before the statute of limitations
passes or you lose the right to litigate the issue.
In many states, the statute of limitations for
breach of contract or torts is three years. If there
is a breach of contract or a tort, you must bring
suit within three years after the claim arises.

Some states will enforce a promise to pay a
claim after the passage of the statute of limita-
tions even though there is no consideration for
the promise. These states do require that the
promise be in writing.

DEBTS DISCHARGED IN BANKRUPTCY Sometimes,
even after a debt has been discharged as a result of
the debtor declaring bankruptcy, the obligation may
be reaffirmed or (reinstated) by a promise of the
debtor. This is often done when someone close to
the debtor cosigned or guaranteed payment on the
debt. Such a promise does not have to be supported

LAWBRIEF

f you cosign a loan for a friend or family

member, you may have to pay that debt.
This is true even if the person you cosigned
for takes bankruptcy. In such a situation, you
can ask the bankrupt person to reaffirm the
debt and thereby prevent your having to pay
it instead.
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Determine the statute of limitations periods
for contracts, torts, and crimes in your state
codes. Locate a copy of your state statutes

in your local library or online at www.(insert
your state name).gov. (www.florida.gov,

for example). Using the Word Index in the
statutes, locate the “statute of limitations”

or “limitation of actions” for contracts, torts,
and crimes for your state. If searching online,
put these same terms in the search engine.

by additional consideration to be legally binding,.
To avoid taking advantage of other creditors, how-
ever, the debts to be reaffirmed have to be listed
with the bankruptcy court during the proceeding.

Promissory Estoppel

At times a rigid adherence to the letter of the law
can produce injustice. As a consequence, the law
allows courts to counteract this effect by taking
certain actions in the name of equity, or basic
fairness. One such action that the courts can
take is to use the doctrine of promissory estoppel.
When brought into use—or “invoked”—by the
courts, promissory estoppel prevents promisors
from stating in court that they did not receive
consideration for their promises. Under the doc-
trine of consideration, if a person cannot claim
they did not get what they demanded in return
for being bound to their promises, then those
promises can be enforced against them.

For the courts to invoke promissory estoppel,
the following conditions must be met:

B The promisor should reasonably foresee that
the promisee will rely on the promise.

B The promisee does, in fact, act in reliance on
the promise.

B The promisee would suffer a substantial eco-
nomic loss if the promise is not enforced.

B Injustice can be avoided only by enforcement
of the promise.

Name four exceptions to
the requirement of consideration.


http://www.florida.gov

THINK ABOUT LEGAL CONCEPTS

1.

Promissory estoppel can be invoked even if
enforcing the promise is not the only way to

avoid injustice. True or False?

At common law, changes to a contract must be
supported by consideration. True or False?
There is no time limit under a typical statute of
limitations for lawsuits based on breaches of
contract. True or False?

THINK CRITICALLY ABOUT EVIDENCE

7. Laura wanted to go to graduate school after

college and she knew it would be very expen-
sive. Her dad told her that if she would major
in math instead of history, he would pay tuition
in graduate school for a master’s degree. Laura
majored in math but her dad refused to pay for
her graduate school tuition. Can Laura compel
her father to pay?

Welt entered into a contract with Carbonaro,
Inc. for the purchase of two dozen ultralight
bike frames that he planned to resell from his
retail bike shop. The price was $1,100 each. The
parties wrote out all the terms of their contract
and each signed. Later Welt learned that he
could acquire similar frames for $725 each. Welt
told Carbonaro that if it wanted to maintain
Welt’s goodwill it would reduce the price to
$725. Carbonaro agreed. What is the consid-
eration in the original contract? Is the price of
$725 enforceable? Explain.

10.

\

\f
tral
Study Tools
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A promise of a contribution to a charity is
termeda _? .

Under the UCC a merchant’s signed, written
offer to buy or sell goods is binding for a limited
time without consideration. True or False?
Debts discharged in bankruptcy can still be reaf-
firmed by the debtor. True or False?

Study the situation, answer the questions, and then prepare arguments to support your answers.

o.

When they were both freshmen in college,
Steiner borrowed $200 from Faber so he could
attend a big game in Chicago. Steiner never
repaid the debt, and after five years it was
barred by the statute of limitations. Then Steiner
accidently bumped into Faber in an airport
lounge in Tampa. Embarassed, Steiner said,
haven't forgotten those four 50’s | borrowed
from you for the big game. Now that | am work-
ing, I'll pay you. In addition, I'll take you to this
year's big game at my expense.’Is Steiner legally
obligated to repay the $200?

Lemke’s son, Arthur, bought a videocassette
recorder from Dyer on an installment plan. When
Arthur was unable to keep up the payments,
Dyer came to repossess the recorder. Lemke
promised in writing to make the payments if
Dyer would allow her son to keep the recorder.
If Dyer agreed, could Lemke hold him to his
promise?

//l
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8-1
1.

3.

8-2

Types of Consideration

Consideration is what a person demands and
generally must receive in order to make her or
his contractual promise legally binding.
Consideration may consist of a promise, an act,
or a forbearance.

The adequacy, equality, or fairness of the con-
sideration given and received is immaterial as
long as the consideration has some value and is
voluntarily agreed to by both parties.

Questionable Consideration

Performing or promising to perform an existing
obligation is not consideration.

Past performance is not consideration for a
promise given now or in the future.

YOUR LEGAL VOCABULARY

8-3 When Consideration Is Not Required
6. Pledges to pay money to charitable organiza-

tions are usually enforceable even though no
consideration was given in return.

. Agreements between merchants modifying

contracts for the sale of goods need no consid-
eration to be binding.

. Promises barred by statute may be enforceable

if reaffirmed.

. If basic fairness demands it, the courts may

invoke the doctrine of promissory estoppel to
prevent promisors from stating that they did
not receive consideration for their promises.

1.

10.
11.

Match each statement with the term that it best defines. Some terms may not be used.

Agreement by all creditors to accept something less than the

total amount of their claims in full satisfaction of a debtor’s obli- a. accord and satisfaction
gations b. composition with creditors
. Token consideration, which bears no relation to the real value of c. consideration
the contract d. donee
What a person demands and generally must receive in order to e. donor
make her or his promise legally binding £ forbearance
4. Refraining from doing what one has a right to do g. gift
Vqluntary transfer of ownership of property without consider- h. legal value
ation i. liquidated debt
. o i. liquidated de
Change in the legal position of a party as a result of the con- . 9 . . .
j. nominal consideration
tract
Act that has already been performed and thus cannot be con- k. output contract
sideration for a promise in the present l. past consideration
Enforcement of a promise to avoid injustice by denying to the m. promisee
promisor the defense of lack of consideration n. promisor
Person who makes a promise 0. promissory estoppe'
Person to whom a promise is made p. requirements contract
Contractual situation in which a seller agrees to supply all the q. release
Nz @i Ry e r. statute of limitations



REVIEW LEGAL CONCEPTS

12. Give an example of an output contract associ-
ated with school.

13. Give an example of a requirements contract
associated with school.

WRITE ABOUT LEGAL CONCEPTS

14.

Think of three promises you've made to your
family or friends today. Might they be enforce-
able in court? Why or why not?

15. Write an analysis of why a deputy sheriff should
not be able to collect a standing reward for cap-
turing a criminal.

16. HOT DEBATE Write a paragraph about
whether or not the doctrine of promissory

MAKE ACADEMIC CONNECTIONS

estoppel should be applied to the situation
involving Maureen’s promised graduation trip.
Who would win if the doctrine were applied?

17. PSYCHOLOGY Contact a charity and ask how
people are about fulfilling their pledges. Ask if
the charity relies on the pledges or waits to get
the money before budgeting expenditures and

THINK CRITICALLY ABOUT EVIDENCE

what steps, including lawsuits, the charity takes
to enhance the receipt of the promised money.

Study the situation, answer the questions, and then prepare arguments to support your answers.

18. Glenn contracted to provide the labor for an
addition to Reid’s home for $10,000. When
Glenn was partially through, he realized that the
job was more time-consuming than anticipated.
Therefore he refused to continue until Reid
promised to pay an additional $2,000. Reid did
so. Is Glenn legally entitled to the extra $2,000?

19. Jericha promised to lease the Gnosters an
unimproved store front in Jericha's newly con-
structed shopping center. The Gnosters, in reli-
ance on Jericha’s promise, installed the drywall,
electrical and plumbing systems, and flooring
in the storefront. When Jericha realized the
value of the Gnosters' efforts, she changed her
mind about entering into a lease with them.
What will the court invoke to compel Jericha to
lease the property as promised?

20. Mary received a diamond lapel pin from the
estate of her maternal grandmother. It was

21.

appraised at $7,500. Because it did not fit in
with her sports-oriented lifestyle, Mary sold the
pin to a jeweler who told her, “The setting is old-
fashioned, but the diamond is forever the same.
I'll give you $3,500 cash.” Later Mary wondered
whether she received legally sufficient
consideration. Did she? Can she rescind the
transaction if she can prove that she received
much less than the pin was worth?

When Bob began college at age 21, his god-
mother promised to give him $1,000 at the

end of each of the following four years if he
remained in school and refrained from smok-
ing and/or chewing tobacco. She also promised
a bonus of $1,000 if and when he received his
bachelor of science degree. Are the godmoth-
er's promises legally enforceable? What are the
ethical implications of her promises?



ANALYZE REAL CASES

22.

23.

Marine Contractors Company, Inc., did various
kinds of marine repair work within a 100-mile
radius of Boston, Massachusetts. The company
maintained a trust fund for the benefit of retired
employees. The trust agreement provided that
employees who resigned could withdraw their
share of the fund after waiting five years. Hurley,
general manager of the company, had accu-
mulated $12,000 in the trust fund. When Hurley
resigned, the president of Marine offered to pay
his $12,000 immediately if he would agree not
to compete with Marine directly or indirectly
within 100 miles of Boston for five years. The par-
ties made a written contract which set forth a
“consideration of One Dollar and other good and
valuable consideration.”The contract also stated
that the parties have “set their hands and seals”
to the contract. Within four months after leaving
Marine’s employ, Hurley began doing repair work
similar to that of Marine. Soon after, he organized
his own company, hiring two of Marine's supervi-

sors. Marine sued to stop Hurley from breaking 25.

his contract. Hurley defended with a plea of no
consideration. Was there consideration, and was
Hurley therefore bound to the agreement not to
compete? Why or why not? (Marine Contractors
Company, Inc. v. Hurley, 310 N.E.2d 915)

Under a written contract with the Robert
Chuckrow Construction Company, Gough agreed
to do the carpentry work on a commercial build-
ing. Gough was to supply all necessary labor,
materials, and other requirements to complete
the work “in accordance with the drawings and
specifications.” After Gough’s employees had
erected 38 trusses, 32 of them fell off the build-
ing. Gough did not claim that the plans or speci-
fications were defective or that Chuckrow was

to blame for the collapse. Gough was told by a
Chuckrow representative to remove the fallen
trusses and to rebuild and erect them. Gough
also was told to submit an additional bill for this
work. He completed the job and submitted the
additional bill. However, Chuckrow paid only

the amount promised under the original written
contract. Therefore Gough sued Chuckrow for
the extra costs of reconstruction. Is he entitled to
the added money? (Robert Chuckrow Construction
Company v. Gough, 159 S.E.2d 469, Ga.)

24,

26.

Hoffman and his wife owned a bakery in
Wautoma, Wisconsin. Lukowitz, an agent for Red
Owl Stores, Inc,, represented to and agreed with
Hoffman that Red Owl would erect a grocery
store building for them in Chilton, Wisconsin, and
stock it with merchandise. In return, the Hoffmans
were to invest $18,000 and Hoffman was to oper-
ate the store as a Red Owl franchise. In reliance on
Red Owl’s assurances and advice, the Hoffmans
sold their bakery, paid $1,000 down on a lot in
Chilton, and rented a residence there. In nego-
tiations over some seventeen months, Red Owl
boosted the required investment to $24,100; then
to $26,000; and finally to $34,000, which was to
include $13,000 from Hoffman's father-in-law. Red
Owl insisted the $13,000 must either be a gift ora
loan that would be inferior in claim to all general
creditors. Hoffman balked and sued for damages.
Should the Hoffmans win? If so, on what grounds?
(Hoffman v. Red Owl Stores, 133 N.W.2d 267, 26
Wis. 2d 683)

Petty, a general contractor, made a series of pur-
chases from Field Lumber Company. Field’s records
showed a total price of $1,752.21. Petty admitted
he owed $1,091.96, but denied liability for the dif-
ference of $660.25. He claimed the difference was
a result of an unauthorized $292.60 purchase by
an employee, plus related finance charges. Petty
sent a check for $500 along with a letter stating
that the check must be accepted in full settlement
of the total claim or returned. Field phoned to say
the lumber company required full payment, but
nevertheless Field cashed the check and sued

for the full balance it claimed was due. Can Field
Lumber Company now recover the full amount?
(Field Lumber Company v. Petty, 512 P2d 764, Wash.)

Burt made two pledges of $50,000 each to the
Mt. Sinai Hospital of Greater Miami. He made
the pledges “in consideration of and to induce
the subscriptions of others.” Nothing was said

as to how the funds were to be used. Mt. Sinai
Hospital did not use his pledge to induce others
to subscribe. Nor did the hospital undertake any
work in reliance on Burt’s pledge. Burt died in
the following year. Up to the time of his death,
he had paid $20,000 on his pledge. The execu-
tors of his estate now refuse to pay the balance.
Must they do so? (Mount Sinai Hospital of Greater
Miami, Inc., v. Jordan, 290 So. 2d 484, Fla.)
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Sports & Entertainment Law

Downhill Racer Hits Buffaloes

—

JEREMY BLOOM V. NCAA 93p3D 621

BACKGROUND Jeremy Bloom was a competitive
skiing star before he was recruited to play football for
the University of Colorado’s Buffaloes. Bloom had won
various Olympic and professional World Cup skiing
events. The stardom was not just in athletic events. He
also appeared on MTV and had the opportunity to host
a show on Nickelodeon. As a consequence, through an
agent who had marketed Bloom as a multi-sport athlete,
he had contracted to make paid endorsements of various
ski equipment and to model for Tommy Hilfiger.

FACTS Concerned that his paid activities might
prevent his eligibility to play football for the Buffaloes,
Bloom and the University requested that the NCAA
waive and/or modify its rules against student-athlete
endorsement and media participation. In doing so they
pointed out that the NCAA rules do allow endorse-
ments, modeling, and media participation when nec-
essary to support a professional skiing career. When

the NCAA refused these requests, Bloom dropped his
endorsements, modeling commitments, and media affili-
ations for a football season. Afterwards, he brought suit
against the NCAA alleging their rules in differentiating
between sports were “arbitrary and capricious” and that
the rules were improper and unconscionable restraints
on trade. In his suit Bloom petitioned for relief in the
form of a declaration by the court that the rules were
inapplicable to his activities originating before his enroll-
ment at the University or wholly unrelated to his prowess
as a football player. He also requested that the NCAA
and the University be enjoined from applying them
against him.

THE LAW NCAA rules prohibit a student athlete
from engaging in paid endorsement or entertainment
endeavors. However, NCAA bylaw 12.1.2. allows “a
professional athlete in one sport (to) represent a member
institution in a different sport.”

THE ISSUE Should Bloom be held eligible to play
football as a Buffalo given the NCAA rules pertaining to
the matter?

HOLDING The court declared that, as Bloom was
represented by his agent as a multi-sport athlete, it would
be impossible to determine whether he was being paid
because of his ability and celebrity as a skier or a football
player. Therefore, Bloom, although allowed by the court
to appear on TV while participating in skiing, could not
receive compensation for so doing or for any other mod-
eling, endorsement, or media work and still retain his

eligibility to play football for the University of Colorado.

PRACTICE JUDGING

1. Do you feel that the NCAA's rules against stu-
dent athletes receiving compensation are fair?

2. What would have been your holding in this
case? Support your decision.
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Chapter 9 1
lLegal Capacity to Contrags

9-1 Contractual Capacity
of Individuals and e | B
Organizations

9-2 Limits on the Rights of

Those Without Capacity

When John Eric turned 16 he received a new car for a birth-
day present. The same month, he responded to a magazine
ad from a “club” offering his choice of 10 music CDs for only
one penny. His response included his address and correct
age. The ad noted that in return for this bargain, anyone who
subscribed to it would have to buy one CD at full price for the
next 6 months. The 10 CDs arrived and John Eric ignored any fur-
ther letters from the club. The next month, however, he received a
CD entitled “Bach’s Bombs” and a bill for $23.99 from the club. John Eric
ignored the bill and filed the CD in the back of his CD stack. Over the next several months, John
Eric continued to receive a CD a month and notice of an ever-increasing amount owed to the
club. Finally, when the bill reached over $200, John Eric talked to his dad about the situation. His
dad, a lawyer, wrote a letter for John Eric telling the club that the sender was canceling the con-
tract and would send back any CDs previously received if the club would pay for postage. John
Eric signed the letter and sent it. The club didn’t respond but the CDs and bills stopped coming.

© GETTY IMAGES/PHOTODISC

WHERE DO YOU STAND?

1. Which party (or parties) has acted improperly in a legal sense? Explain.
2. Which party (or parties) has acted improperly in a moral sense? Discuss.
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9-1 Contractual Capacity of Individuals and

Organizations
GOALS

B |dentify parties who lack contractual capacity
W Explain the role of capacity in organizations

What Is Capacity?

WHAT'S Alexis, 15, was a great movie
YOUR fan. Right after the winter
VERDICT? holidays, Alexis combined

the money she received for Christmas with the
money she earned baby sitting over the past
year and went to a local electronics store to buy
DVDs of her 50 most favorite films. At the store, a
salesperson convinced her that she should pur-
chase a new high definition DVD player first as

it was “the way of the future.” Excited at the pic-
ture clarity and resolution the new technology
offered, Alexis spent almost all of her money on
the player and two high definition DVDs to play
on it. That evening at home, however, she real-
ized that she had made a mistake in purchasing
the player, as her television was not equipped to
show the DVDs in the high definition mode.

Can Alexis get her money back?

Certain parties to contracts are assumed by

the law to lack the maturity and experience to
protect their self-interests in contractual nego-
tiations. The law grants these parties special
contractual protections designed to keep them
from being cheated due to their lack of such con-
tractual capacity. Contractual capacity is defined
by the law to mean the ability to understand

the consequences of a contract. Note that this
definition does not require that a person under-
stand the actual terms of the contract which may
be written in technical legal terminology. Nor
does the definition require that the person have

KEY TERMS

contractual capacity emancipation

age of majority to contract mental incapacity

minor intoxication

minority scope of authority

necessaries

merely the actual understanding of the terms
whether expressed in legal terminology or not.
Contractual capacity requires only that she or he
possess the ability to understand them.

Parties who have special contractual rights
due to a legally recognized lack of such capacity
include minors, the intoxicated, and the men-
tally impaired. All of these parties are said to be
incapacitated. For contract law purposes, minors
are defined as individuals under the age of major-
ity to contract. This is the age at which a person
is entitled to the management of his or her own
affairs. The age of majority is 18 in most states.
In a few states, it is 19 or 21. A person who has
not yet reached the age of majority is called a
minor. Minority, or the state of being below the
age of majority, ends the day before the birthday
of the age set as the age of majority.

Current Age Limits

Around the world there are many
differences in the ages youthful individuals
are permitted to leave school, work, and

be married. For example a child may

leave school as early as 10 years of age in
Bangladesh but no earlier than 16 in the
United States and the Netherlands. There

is no minimum age of employment in New
Zealand, but it is set at 16 in Armenia. A 16-
year-old Japanese woman may marry, but a
male in India must wait until he turns 21.
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Protections for Those
Who Lack Capacity

The contracts of most parties who
lack capacity are considered void-
able. As a consequence, the primary
protection granted to those who lack
contractual capacity is disaffirmance.
Disaffirmance in contract law means
a refusal to be bound by a previous
legal commitment. Generally, when
a protected party disaffirms a con-
tract, by law the protected party is

to receive back whatever they have
put into the contract. The other
party may or may not get back their
consideration. For example, assume a

protected party bought a four-wheel

107 ¢
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Click on the link for Chapter 9 on school
.cengage.com/blaw/lawxtra to access the

web site of the National Conference of State
Legislatures. Locate your state in the chart
entitled “Termination of Child Support and
Support Beyond Majority.” Write down the age
in your state at which parents can legally termi-
nate support. Then write the description of par-
ents’ duty to provide post-majority support in
your state. Compare your state’s treatment with
that in surrounding states. Write a paragraph
describing any major differences you notice

ATV from a dealership and then

wrecked it. He or she could disaffirm

the contract and recover any pay-

ments made. The dealership would

only be able to recover the damaged

ATV. In Whats Your Verdics? Alexis could disaffirm
her contract, return the player and the DVDs, and
receive back the money she paid for them.

The problem with giving certain parties, espe-
cially minors, the legal ability to disaffirm a con-
tract and get back whatever they had given to the
other party is that no one will want to contract
with them. As a consequence, another protection
was afforded those who lack capacity. It applies
when protected parties purchase things classified
as necessaries—things needed to maintain life—
typically food, clothing, and shelter.

When the protected, or special, parties contract
for such items they must at least pay a reasonable
value for the necessaries even if they disaffirm the
actual purchase contract. For example, if a minor
purchased a fur coat for $5,000, she could disaf-

firm the contract. However she would still be

O among the states, citing specific examples.

( school.cengage.com/blaw/lawxtra )

required to pay the cost of a good cloth coat (say
$200, a reasonable price), for the fur if she chose
to keep it. This price may be seemingly unfair to
the seller. However, in the eyes of the law, receiving
only $200 for the fur serves as punishment for tak-
ing advantage of minors in contractual dealings.

Al

e TR

You may be surprised to learn that in
addition to the normal list of food, cloth-
ing, and shelter considered necessaries in
most states, the state of California tacks on
cars and televisions. Cell phones are not
considered necessaries anywhere as yet.

If this minor decides to purchase this bottle of expen-
sive perfume, could she later disaffirm the contract
and get back the money she paid for it? Or, upon
disaffirmance, would she still have to pay a reasonable
price for it? Explain your answer.

158  Chapter 9 > Legal Capacity to Contract

© DIGITAL VISION



Manors

Minors’ contracts are considered voidable,

and they may disaffirm contracts during their
minority. They also may disaffirm for a reason-
able length of time after achieving their majority.

After the age of majority, the power to disaf-
firm is immediately cut off if the person ratifies
the contract. Ratification is acting toward the
contract as though one intends to be bound by
it. Note that ratification can never occur before
the age of majority.

Minors also may find themselves bound to their
contracts if they are emancipated. Emancipation
is the severing of the child-parent relationship. It
ends the duty of the parent to support a child and
the duty of the child to obey the parent. A minor
naturally becomes emancipated upon reaching the
age of majority. However, a minor also may be
emancipated before that time.

Early emancipation can occur formally or
informally. Formal emancipation occurs when a
court decrees the minor emancipated. Informal
emancipation arises from the conduct of the
minor and the parent. The following are evidence
of informal emancipation:

1. The parent and minor agree that the parent
will cease support.

2. The minor marries.

&

The minor moves out of the family home.

4. The minor becomes a member of the armed
forces.

5. The minor gives birth.

6. The minor undertakes full-time employment.

Emily was 88 years old when

she contracted to sell her fam-

ily home to her nurse, Gail, for
about 15 percent of its value. At the time, she
was suffering from advanced Alzheimer’s disease
and didn't understand the consequences of the
transaction. Two months later Emily died. Her will
provided for all her property to be split equally
among her four children. Emily’s children sued
to have the deed set aside because Emily lacked
the mental capacity to contract. As Emily did not
understand the consequences when she deeded
the home to Gail, the contract was voided.

IN THIS
CASE

States differ greatly in their treatment of eman-
cipated minors. Some give them full contractual
capacity and others don’t. If you become emanci-
pated, you may lose your capacity protection.

Those Mentally Incapacitated

Mental incapacity is much less precisely defined
than minority. Under contract law mental incapac-
ity means that a person lacks the ability to under-
stand the consequences of his or her contracts.
Thus people with severe mental illness, severe men-
tal retardation, or severe senility lack capacity.

If a judge rules that a person is permanently
insane, then this person has a complete lack of
capacity. All contracts executed by this person are
void. However, the rules surrounding necessar-
ies are applied to an insane person’s purchases of
food, clothing, and shelter. If the judge rules that
a person was insane when the contract was made
but the condition was only temporary, the con-
tract is considered voidable.

The Intoxicated

Intoxication can arise from using alcohol in forms
such as beer or vodka, from using drugs such as
marijuana or crack cocaine, or inhaling products
such as glue or acerosols. If a person’s degree of

AQuestionof K THIC S

Perkins is a regional sales manager for
an automobile manufacturer. She

is responsible for visiting 15 car dealer-
ships in one state. Perkins’job is to “push”
certain models at different times to com-
pensate for oversupply from the manu-
facturer. As part of her job, she often takes
the owner and salespeople of a dealership
to lunch. Over lunch, Perkins’ guests often
order several drinks. After these lunches,
Perkins then gets down to business. She
often does not know if her guests are
drunk or not when she begins her pitch.
Does Perkins have an ethical obligation to
determine whether the dealers have had
too much to drink? Do the owners have
an ethical obligation to refrain from drink-
ing at lunch, knowing that they will be
asked to commit to deals after lunch?
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intoxication is high enough, the law holds she or
he loses the capacity to contract. To determine if
this state has been reached, the courts often refer to
the same definition of incapacity as for the men-
tally impaired—that is, does the person have the
ability to understand the consequences of his or
her contracts. However, most courts are reluctant
to consider a temporarily intoxicated party’s con-
tracts voidable. This would allow disaffirmance for
intoxication even though it may injure an innocent
party. Therefore courts typically allow disaffirmance
only for those who are so temporarily intoxicated
that they do not even know they are contracting.
This stricter standard is used because intoxication
is a voluntary act. If, in a court proceeding, a judge
holds that a person is in a permanent state of alco-
holism (a status that in most states is legally termed
an “habitual drunkard”), that person’s contracts

are considered void. In addition, giving or selling
intoxicating substances including alcohol to such an
habitual drunkard is a misdemeanor in most states.

What three classifications of
individuals lack contractual capacity?

This photo shows the manager (middle), a bagger (left),
and a sales clerk (right) who work for a supermarket.
Which of these employees do you think has the broadest
scope of authority, and why?
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Who Has Contractual
Capacity in
Organizations?

Alicia was a wholesaler of flow-

WHAT'S
YOUR . ers. Her friend, Caryn, worked
VERDICT? for a grocery store as a checker.

One day Alicia stopped by during Caryn’s break
and asked if she could sell her flowers through
that store. Caryn said yes and signed a con-
tract to purchase 10 dozen roses for the store.
When Alicia tried to deliver the roses, they were
refused by the store and Alicia sued.

Is the store bound by Caryn’s contract?

Some people who work for businesses or other
types of organizations have the capacity to bind
the organizations to contracts. If someone has this
capacity, it is said to be within his or her scope of
authority, or within the range of contractual acts
the organization has authorized him or her to be
responsible for. Capacity to contract can be cre-
ated when the employer tells an employee that
they are authorized to bind the organization.
Capacity also can be created when the organiza-
tion leads others to believe that a person has certain
authority. For example a person who holds the title
of purchasing agent in an organization is assumed
to have the authority to make purchases in its
behalf. As another example, a person selling shoes
probably could not bind the shoe store to a contract
for the lease of a new store in a shopping center.
The salesperson has capacity to sell the shoes, but
doesn’t have the capacity to contract for the store
in any other way. It would be within the shoe store
owner’s scope of authority to contract for the lease.
When doing business with organizations, it is
important to ensure that the person signing the
contract has the scope of authority to bind the
organization. People acting outside the scope of their
authority generally are personally liable when the
organization isnt. In Whats Your Verdict? the store is
not bound by the contract but Caryn may be liable
to Alicia for the lost profit on the sale of the roses.

In what two ways is capacity
to contract on behalf of an organization created?



[though in mid-2004, the U.S. Supreme Court

for the second time decided to put on hold
the enforcement of the Child Online Protection
Act of 1988, enforcement of the Act is once
again being pursued by the U.S. Department
of Justice. In its 2004 decision, the Court in its
majority opinion stood behind First Amendment
free-speech advocates who had maintained that
there were less-restrictive means of preventing
children’s access to pornography on the web. The
opinion by Justice Kennedy stated: “[c]lontent-
based prohibitions, enforced by severe criminal
penalties, have the constant potential to be a
repressive force in the lives and thoughts of a
free people. To guard against that threat, the
Constitution demands that content-based
restrictions on speech be presumed invalid and
that the government bear the burden of show-
ing their constitutionality.” By content-based

THINK ABOUT LEGAL CONCEPTS

1. The contracts of all those who lack capacity are
void. True or False?

2. Atemporarily intoxicated person who did not
even know she was entering into a contract of
marriage could avoid the contract. True or False?

3. Which of the following contracts are for neces-
saries? (a) a purchase of a high definition televi-
sion (b) the purchase of groceries at a market
(c) the rental of a truck for moving (d) all of the
above are necessaries

THINK CRITICALLY ABOUT EVIDENCE

prohibitions, Justice Kennedy was pointing to
the part of the law that made it a criminal act to
knowingly and for commercial purposes make
any material that is “harmful to minors” acces-
sible to them. Justice Kennedy also noted that
such a pervasive and ambiguous law would chill
legitimate speech. A lawyer for the American
Civil Liberties Union who agreed with the Court
in putting enforcement of the Act on hold stated:
“The Court has made it safe for artists, sex educa-
tors and Web publishers to communicate with
adults about sexuality without risking jail time.”

THINK ABOUT IT

Do you think the court struck the right balance
between free speech and the danger of children
accessing pornography on the Internet? Why or
why not? Can you propose any other solutions to
the problem?

LV 4
Atra '
Study Tools
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4. What is the most common age of majority?
(@21 (b)18(c) 16 (d) 9

5. The three most common necessaries are food,
education, and shelter. True or False?

6. If a person acts within his or her scope of
authority in entering into a contract for an
organization, he or she is not personally liable
for any losses that might occur. True or False?

Study the situation, answer the questions, and then prepare arguments to support your answers.

7. Clare was age 17, a minor in her state, when she
bought a week’s worth of groceries at a local
supermarket. Later she discovered she spent
too much money and was going to be over her
weekly budget. So she took the groceries back
and asked for her money back. If she sues, will
she get her money back?

9-1 Contractual Capacity of Individuals and Organizations

8. Tanya bought a car two weeks before her 18th
birthday. After making her fifth monthly pay-
ment, she decided the car was beyond her abil-
ity to afford and tried to avoid the contract on
the basis that she had been a minor when she
entered into it. Was she able to do so?
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9-2 Limits on the Rights of Those Without Capacity

GOALS

B Recognize the time frame during which a con-
tract can be disaffirmed

B |dentify contracts that cannot be disaffirmed

Bl Discuss the effects of misrepresentation of age
on contractual responsibilities

When Can
Disaffirmance Occur
and What Must Be
Done at That Time?

WHAT'S While still a minor, Beach
YOUR 5 bought a stereo system
VERDICT? on credit from McReam's
Electronic Cloud for $500. Beach paid $100 down
and promised to pay $50 a month on the unpaid
balance until the debt was paid. After making
four payments, two of which were made after he
reached the age of majority, Beach decided to
disaffirm the contract and return the equipment.

Can Beach do so?

KEY TERMS
disaffirmance
ratification

a minor, ratification must occur after achieving
majority. Ratification may consist of either of the
following:

1. giving a new promise to perform as agreed, or

2. any act (such as making payments to the
seller) that clearly indicates the party’s inten-
tion to be bound.

In What’s Your Verdict? Beach ratified the contract
by making payments after reaching majority.
These actions cut off his power to disaffirm. Once
ratification occurs, it may not be withdrawn.

What Must Be Done Upon
Disaffirmance

In all states, when a minor disaffirms, anything
of value the minor received and still has must be
returned. The minor is then entitled to get back
everything that was given to the other party.

As mentioned previously, in con-
tract law, disaffirmance means a
refusal to be bound by a previous
legal commitment. Generally, a
person lacking contractual capac-
ity can disaffirm a contract for
necessaries or goods or services

| TIME

Rights of Minors in Contracts for Goods
and Services that Are Not Necessaries

Time Maijority or
Capacity Attained

| o

that are not necessaries '

1. any time while still under
the incapacity, or

Period of Minority

Period of Majority

2. within a reasonable time
after attaining capacity.

After attaining capacity, a
person may ratify the contract
made while under an incapac-
ity. Ratification is action by
the party indicating intent to
be bound by the contract. For

Right to disaffirm

Right to disaffirm lasts
for a reasonable length of
time after maijority is attained.

Ratification or elapsing of
a reasonable period for
avoidance after entering
maijority cuts off the
right to disaffirm.
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LOSS OF VALUE In most states, if minors are
unable to return exactly what was received under
the contract, they can still get back everything
they gave. This is true even if a minor returns
used or damaged goods. It is also true even if a
minor returns nothing because the goods have
been lost, consumed, or destroyed.

In some states, however, a minor must return
everything received in a condition as good as it was
when it was received. If this cannot be done, the
minor must pay the difference in value, or deduct
the difference from the amount to be refunded.

OBLIGATIONS OF PARTY WITH CAPACITY Not
only can the party lacking capacity generally
disaffirm contracts for goods and services that
are not necessaries, but, should he or she choose
to, the party lacking capacity can enforce them
against the party with capacity. On the other
hand, generally the party with capacity can nei-
ther enforce against a party lacking capacity nor
avoid on the basis of the other party’s lack of
capacity all or any part of a contract for goods or
services that are not necessaries.

Lamon, a minor, bought a dia-
mond engagement ring and a
necklace for his fiancée, Morgan.
He paid for the items in weekly installments of
$10. One day while still a minor, he and Morgan
quarreled. Morgan returned the ring to Lamon
but refused to part with the necklace.

Morgan was legally entitled to keep the
necklace because it was an ordinary gift
not connected with the proposed marriage.
Lamon could return the ring to the jeweler and
demand a refund of the money he had paid for
both pieces of jewelry. Lamon is entitled to the
money he had paid on the ring. In most states,
he is even entitled to what he had paid on the
necklace. That is because he returned every-
thing that was still in his possession. In some
states, however, a minor must return every-
thing received in a condition as good as it was
when it was received. If this cannot be done,
the minor must pay the difference in value,
or deduct the difference from the amount to
be refunded. In these states, Lamon could be
unable to recover the price of the necklace.

IN THIS
CASE

When can a person who
lacks contractual capacity disaffirm a contract?

Contracts That Cannot
Be Disaffirmed

WHAT'S Upon graduation from high
YOUR 9 school, Robinson, age 17,
VERDICT? began a business doing
electrical work. He bought $375 in tools from
Muller. The venture was a disappointing fail-
ure. Discouraged after a month, Robinson
asked Muller to take back the tools and to
return his $375 payment.

Must Muller do so?

Some contracts of minors for goods or services
that are not necessaries cannot be disaffirmed.
These exceptions to the general rule vary consid-
erably from state to state. The statutes and cases
of your state are the only definitive source on this
topic. The most common examples follow.

COURT-APPROVED CONTRACTS In all states,
minors cannot void any contracts approved for
them by a court. For example, minors who are
employed as actors or actresses or as professionals
in sports usually have their contracts approved by
a court. Once approved, these contracts may not

be disaffirmed.

MAJOR COMMITMENTS In all states, contracts
to enlist in the armed services and contracts
for educational loans cannot be disaffirmed.
Similarly, marriage contracts of minors cannot

be disaffirmed.

BANKING CONTRACTS In most states, minors
are permitted to make deposits in banks and in
savings and loan associations. Most states also
permit minors to make withdrawals as if they
were adults, without any right to disaffirm these
transactions.

INSURANCE CONTRACTS More than one-half

of the states provide that minors who are over a
certain age may not disaffirm certain contracts of
life insurance.
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WORK-RELATED CONTRACTS In most states,
minors who engage in a business or trade cannot
disaffirm agreements involving their businesses.

In Whats Your Verdict? Muller would not have to
comply with Robinson’s demands in such states as
Robinson would not be able to avoid the purchase
contract made for his business.

SALE OF REALTY In some states, a minor who owns
real property and sells it or borrows money against
it cannot disaffirm until after achieving majority.

APARTMENT RENTAL In a few states, the lease
of an apartment cannot be disaffirmed even if
the apartment is not a necessary.

What contracts entered into
by minors cannot be disaffirmed in any of the
50 states?

Contractual Effect of
Misrepresenting Age

WHAT'S Ron, a mature-looking minor,
YOUR 5 lied about his age when he
VERDICT? bought an extensive ward-
robe of clothing from the Casuals Shop. Ron
showed his older brother’s driver’s license

as identification. He also used his brother’s
name on the installment contract. By October,
Ron had paid $325 on the $785 contract. He
then became bored with the wardrobe and
returned it to the store and demanded the
return of all payments.

Must the store return his money?

Minors have been known to misrepresent their
ages. In most states, minors who lie about their
age may nevertheless disaffirm their contracts.
However, in these states, a minor who gives a
false age may be held liable for the tort of false
representation.

Minors are liable for their torts and delinquent
or criminal conduct growing out of a contractual
transaction, although typically they still have the
right to disaffirm their contracts. Thus, the other
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Why do you think that most states permit minors to make
deposits and withdrawals to their bank accounts without
the right to disaffirm these transactions?

party to the contract may collect from a minor
any damages suffered because of the minor’s
fraud even though the minor may be able to dis-
affirm the contract.

In Whats Your Verdict? Ron is within his rights
as a minor in disaffirming the contract. However,
he also committed the tort of fraud. Therefore
in most states, the Casuals Shop probably could
hold back from the refund an amount of money
sufficient to cover the decrease in value of the
wardrobe as returned. Or the store could hold
back the full amount if nothing was returned.
Ron could be held liable in damages under tort
law for deceiving the seller. These damages could
exceed the price of the goods he lied to get.

If minors lie about their age,
what happens in most states with regard to
their ability to disaffirm contracts for goods
and services that are not necessaries?

AT Research

Investigate the effect in your state of using
fake identification in contracts to purchase
alcohol or tobacco, or for entering age-
restricted areas. Summarize your findings in
a paragraph. Note especially the effect on
the ability to rescind the contract.

© GETTY IMAGES/PHOTODISC



9-2 Assessment

Study Tool

cengage.com/blaw/I

THINK ABOUT LEGAL CONCEPTS

1. A disaffirmed contract for a necessary may still
be enforced against a minor for a reasonable

value. True or False?

3. Generally, a minor who lies to appear in
his or her majority loses the right to disaffirm a

contract that might result. True or False?

2. A contract for goods or services that are not 4. Which of the following contracts can a minor
necessaries entered into while a minor can disaffirm in most states? (a) bank depositiory
be disaffirmed (a) anytime (b) anytime after contracts (b) enlistment contracts in the armed
achieving majority (c) anytime during minor- services (c) gambling contracts (d) none of the
ity (d) within a reasonable time after achieving above can be disaffirmed by a minor
majority (e) both cand d

THINK CRITICALLY ABOUT EVIDENCE

Study the situation, answer the questions, and then prepare arguments to support your answers.

5. Richard bought car insurance while he was 16. 7. InJuan’s state, the age of majority for contract-

He had a perfect driving record until he reached
the age of majority for contracting, 18 in his
state. The day after his birthday, Richard disaf-
firmed the insurance contract and asked for the
return of his payments. In most states would he
be legally entitled to the money?

Linda subscribed to a “Book of the Month” pro-
gram on her sixteenth birthday. She received
monthly books from the publisher until her
eighteenth birthday. She continued receiv-
ing books for another six months, and then
attempted to disaffirm. Will she succeed?

ing is 21. Three weeks after his eighteenth birth-
day, Juan joined the Marine Corps. After two
weeks of boot camp, he decided he didn't like
the lifestyle. He told the Marines he was disaf-
firming his contract to join. Can he do so?

. Beverly was 14 when she bought a used motor-

cycle that wouldn't run. Beverly made repairs
and got it going. She rode it illegally for more
than six months. Then a leak developed in a gas
line and the bike caught fire. It was a total loss.
Beverly returned the burned-out motorcycle to
the seller and asked for all her money back. Will
she succeed?

9-2 Limits on the Rights of Those Without Capacity =~ 165
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CONCEPTS IN BRIEF

tralQuiz Pre
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9-1

Contractual Capacity of Individuals and 6.

Organizations

. Generally, the contracts of individuals lacking

contractual capacity are voidable and can be
disaffirmed by the incapacitated party. Upon
so doing they are to receive back what they
put into the bargain and must return what they
received from it, if possible.

Necessaries are those things needed to sustain
life. In most states, necessaries are limited to
food, clothing, and shelter. Even after disaffirm-
ing a contract for these items, a party without 9.
capacity is liable for their reasonable value.

Minors are those under the age of majority.

9-2

4. If a court has held that an individual is per-

manently insane or is permanently addicted
to alcohol, that person’s contracts are void.
However, the doctrine of necessaries will apply
where appropriate.

10.

The contractual party having capacity has no n.

right to disaffirm the contract just because the
party lacking capacity has the right to do so.

YOUR LEGAL VOCABULARY

Employees bind their employers to contracts
they execute on their behalf if they are acting
within their actual or apparent scope of authority.

Limits on the Rights of Those Without
Capacity
Generally, those lacking contractual capacity can
only disaffirm contracts during the time of their
incapacity and for a reasonable time thereafter.

Ratification of a contract cannot occur before
capacity is attained or recovered.

Ratification may consist of either giving a new
promise to perform as agreed, or any act (such
as making payments to the seller) that clearly
indicates the previously incapacitated party’s
intention to be bound.

In many states certain types of contracts, such
as insurance and banking contracts, cannot be
disaffirmed.

Generally, misrepresentation of age does not
affect the right to disaffirm but may expose a
minor to a subsequent lawsuit for tortious
conduct.

10.
. One who has not yet reached the age of majority

Match each statement with the term that it best defines. Some terms may not be used.
1.

Severing of the parent-child relationship

2. Within the range of authorized contractual acts
3.
4. State of being unable to understand the consequences of a

Goods and services needed to sustain life

contract because of alcohol or drugs

Act after regaining capacity indicating an intent to be bound by

the contract

Ability to understand that a contract is being made and the

consequences thereof

Giving back what you have received under a contract and
requesting the return of what you gave

Period of time when a young person lacks full contractual
capacity

The inability to contract due to severe mental iliness,
retardation, or senility

Either 18, 19, or 21 in most states

age of majority to contract
contractual capacity
disaffirmance
emancipation

intoxication

mental incapacity

minor

S Q ~0 2 n T 9

minority
necessaries

ratification

=

. scope of authority




REVIEW LEGAL CONCEPTS

12.

Assume you were going to buy a two-year-old
car at a bargain price from a woman who was
86 years old. Explain the steps you would take

14.

Identify three things you've bought recently
that are necessaries and three things that are
not.

17.

18.

capacity as it applies to minors.

Write a one-paragraph summary of the law of
capacity as it applies to the intoxicated.

Write a one-paragraph description of what you
would do to protect your legal interests if deal-
ing with a 90-year-old man who wanted to rent
an apartment to you.

THINK CRITICALLY ABOUT EVIDENCE

to create evidence that she has mental capacity. 15, |f any of the three purchases in exercise 14 can
13. Assume you were going to buy a two-year-old be ratified, describe the exact conduct you

car at a bargain price from a man with alcohol might engage in after achieving majority to

on his breath. Explain the steps you would take constitute ratification.

to create evidence that he has capacity.
WRITE ABOUT LEGAL CONCEPTS
16. Write a one-paragraph summary of the law of 19. HOT DEBATE John Eric kept a copy of the let-

ter his father wrote. Thereafter, he subscribed to
similar offers from several other clubs, and then
cancelled the contracts with the letter. All of the
other clubs responded in the same manner as
the first. He amassed a large CD collection at
almost no cost to himself. Should John Eric still
be under the protection of the law in these later
contractual circumstances?

21.

22.

A montbh after he turned 16, Chris, a resident of
Missouri, answered a classified newpaper ad and,
after prolonged negotiations, bought a used car
from Dowdy. Chris spent $8,500 of the $10,000
in cash given to him by his father on his birthday
on the purchase. Six months after buying the car,
the crankshaft in the engine broke. The cost of

a new engine would have been about $3,200 so
Chris decided to disaffirm the contract to pur-
chase the car. Legally, can he do so?

On her sixteenth birthday, Laurisa bought

a used computer from Stuart for $100 cash.
Laurisa is from a wealthy family and receives

an allowance of $200 a week. Six months after
buying the computer, the hard drive crashed so
Laurisa decided to disaffirm. Legally, can she?

June stopped by a bar on the way home from
work and drank three gin and tonics. Then she

MAKE ACADEMIC CONNECTIONS

23.

Study the situation, answer the questions, and then prepare arguments to support your answers.
20.

bought a six-pack of beer at the local grocery store
and drank three cans before her husband came
home. June and her husband then began drinking
whiskey and water and each finished two drinks.
A salesperson from Metropolitan Life Insurance
came over and sold June a life insurance policy
that cost $3,000 per year. Is there evidence indicat-
ing that June may be able to disaffirm?

Larson was 69 years old and trying to sell his
home. He had it appraised, and the estimated
value was $300,000. He listed the home with

a local real estate broker for $330,000. When
Perry offered him $305,000 he counteroffered
at $320,000. When Perry balked at the price, he
lowered his offer to $315,000 and she accepted.
Is there evidence that Larson possesses the
mental capacity to contract?

24,

MARKETING Interview people who work in
telemarketing, Internet sales, banking, insur-
ance, and like industries to see how they deter-
mine if the parties they are dealing with have

capacity to contract. Evaluate the methods and
report to the class on those you consider effec-
tive and those that you consider ineffective.

State why.



ANALYZE REAL CASES

25.

26.

Sixteen-year-old Johnny Hays went to Quality
Motors, Inc., in Tennessee, to buy a car. When a
salesperson asked about his age, Johnny side-
stepped the question. The salesperson refused
to sell except to an adult. Hays left and returned
shortly with a companion of 23, whom he had
just met. The salesperson then sold Hays the car.
The bill of sale was made out to the companion
who, with the help of the salesperson, later
transferred the title to Hays. When Hays' father,
Dr. D. J. Hays, discovered the sale, he called
Quality Motors and asked them to take the car
back. The company refused. Dr. Hays tried to
return the car on three more occasions. Finally,
the car was put into storage. Johnny Hays found
the keys to the car and took it on a trip, damag-
ing it in two accidents. As a result, the car was
not in running condition at the time of the trial.
Can Johnny disaffirm? Who will bear the loss due
to the damage? (Masterson v. Sine, 216 Ark. 264)

W. O. Lucy and J. C. Lucy, the plaintiffs, sued
A.H.Zehmer and Ida Zehmer, the defendants,
to force the Zehmers to transfer the title to the
Ferguson Farm to the Lucys for $50,000. The
Lucys alleged that the Zehmers had agreed to
do so one night when Mr. Lucy had stopped

in to visit the Zehmers in the combination res-
taurant, filling station, and motor court they
operated. While there, Lucy tried to buy the
Ferguson Farm just as he had tried many times
before. This time he tried a new approach. Lucy
said to Zehmer, “l bet you wouldn't take $50,000
for that place.” Zehmer replied, “Yes, | would
too; you wouldn't give fifty” Throughout the
evening, the conversation returned to the sale
of the Ferguson Farm for $50,000. At the same
time, the parties continued to drink whiskey
and engage in light conversation. Eventually
Lucy got Zehmer to write up an agreement to
the effect that Zehmer would sell to Lucy the
Ferguson Farm for $50,000 complete. Later,
Lucy sued Zehmer to go through with the sale.
Zehmer argued that he had been drunk and
that the offer had been made in jest and hence
was unenforceable. What evidence supports the
conclusion that Zehmer was intoxicated? What
evidence supports the conclusion that Zehmer
was not intoxicated? Is Zehmer bound? (Lucy v.
Zehmer, 196 Va. 493)

28.

27. Webster Street Partnership owned real estate

in Omaha, Nebraska. It leased an apartment to
Matthew Sheridan and Pat Wilwerding for one
year at a rental of $250 per month. Although
Webster Street did not know this, both Sheridan
and Wilwerding were younger than the age

of majority when the lease was signed. Both
minors had moved out of their homes volun-
tarily and were free to return there at any time.
Sheridan and Wilwerding paid $150 as a security
deposit. They paid for two months, for a total

of $500, then failed to pay for the next month
on time. Webster Street notified them that they
would be required to move out unless they

paid immediately. Unable to pay rent, Sheridan
and Wilwerding moved out of the apartment.
Webster Street later demanded that they pay
the expenses it incurred in attempting to re-rent
the property and assorted damages and fees,
amounting to $630.94. Sheridan and Wilwerding
refused on the ground of minority to pay

any of the amount demanded. Further, they
demanded the return of their security deposit.
Webster Street then sued. Is the apartment a
necessary? Can Sheridan and Wilwerding disaf-
firm? (Webster Street Partnership v. Sheridan, 368
N.W. 2d 439, Neb.)

Kevin Green was 16 years old when he pur-
chased a 1979 Camaro for $4,642.50 from Star
Chevrolet. Shortly after the purchase, the car
blew a head gasket and couldn’t be driven.
Thereafter Kevin informed Star that he was dis-
affirming the contract. He offered to return the
car, but Star would not accept it unless it was
repaired. In January 1982 Kevin brought suit
for the purchase price. The car was not used
for four or five months until Kevin repaired the
blown head gasket himself. In June 1982 the car
was in an accident which substantially reduced
its value. In an insurance settlement arising out
of the accident, Kevin received $1,500 as a sal-
vage payment for the Camaro. He used the sal-
vage money to buy another car. Star then sued
Green. What resulted? (Star Chevrolet v. Green,
473 So. 2d 157, Miss.)
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Sports & Entertainment Law

Home and Really Alone

—

COOGAN V. BERNSTEIN
CAL. SUPERIOR CT. No. (426945

BACKGROUND In 1997, Macaulay Culkin, a minor
and most notably the star of the Home Alone movies,
sued to remove his finances from the control of his par-
ents. In so doing, he joined the ranks of other child stars
of the entertainment and sports worlds who have had to
resort to the courts to protect or attempt to recover from
their parents the monies they earned as children. Jackie
Coogan, the first true child star of the movie industry,
filed the landmark case in this area back in the 1930s.

FACTS Coogan, best known to current entertainment
fans as Uncle Fester in the constantly rerun Addams
Family television series, was a natural mimic. He was dis-
covered in vaudeville at a young age by Charlie Chaplin.
With Chaplin’s support, Coogan initially gained fame
while in his minority in many highly profitable silent
and sound films of the 1920s and 1930s. He also was
the first child star to be heavily merchandised with food

products, toys, figurines, and stationery all bearing his
image or name. When he reached his majority, how-
ever, he discovered that most of his earnings were gone.
Shortly thereafter he sued his mother and stepfather for
the more than $4 million of those earnings they allegedly
squandered.

THE LAW At the time of the lawsuit, the law regard-
ing minors’ earnings in the State of California was the
same as it had always been under the common law and
as it is today in the overwhelming majority of our states:
all of a child’s earnings belonged to his or her parents to
do with as they wanted.

THE ISSUE Are the parents responsible to a child for
the resources generated by the child during her or his
minority?

HOLDING The court upheld the California Law and
Coogan was rendered basically penniless at 18. However,
shortly after the lawsuit, the negative publicity given

the result in the case caused the California legislature

to enact the “Coogan Law.” This law required, in cases
placed under a court’s jurisdiction, parents to set aside a
minimum of 15 percent of a child star’s earnings for his
or her use upon attaining majority. (Unfortunately, few
child stars took their financial matters before the courts.)
Other states with large entertainment industries, New
York in particular, also passed statutes to remedy the
problem. New YorK’s statute required up to 50 percent of
a minor’s earnings to be set aside in contracts referred to
the courts for administration.

PRACTICE JUDGING

1. Do you think it is fair that, in the states applying
the common law rule (approximately 45 of the
50), the parents have complete and total claim
to the earnings of their minor children? Why or
why not?

2. What alternative rule(s) can you propose? Justify
your proposal.
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Chapter 10
L.egal Purpose and
Proper Form

10-1 lllegal Agreements
10-2 The Statute of Frauds

“The winner is number 3913. Who's won this incredible
classic? Who's got the winning ticket?” The voice echoed
throughout the gym. Sanford Davis looked around. A
man was running toward the stage from the other side
of the floor. It was Brandon Johnson, the son of Michael
Johnson. Michael Johnson was the owner of Johnson’s Exotic
Car Shop and the donor of the ‘67 Mustang that was the prize
in the lottery. Odd, thought Sanford, that out of more than 2,000
purchasers of the $25 tickets, the son of the man who had donated the
car had won it. Of course, buying new uniforms for the high school’s Marching Terrapins band
was a great cause. Still, it was too much of a coincidence. Sanford pushed his way through
the crowd. Near the stage he found the band director carrying a box with the receipts in it.“l
want my money back,” said Sanford, “or I'll swear out a criminal complaint against everybody
involved in this for holding an illegal lottery.” Sanford knew that the state statute on gambling
only allowed lotteries run by the state and bingo games run by licensed charitable organiza-
tions. The band director replied that it had been an honest lottery for a good cause and that
she would not refund Sanford’s money. Sanford immediately knew what he had to do. The
next afternoon, after a lengthy session with Sanford, the local prosecutor called the school
and said she would bring felony gambling charges against the band director and other school
officials if the receipts were not refunded to the ticket purchasers.

© GETTY IMAGES/PHOTODISC

WHERE DO YOU STAND?

1. Were Sanford’s actions ethical?
2. Would a statute that allowed “honest lotteries for a good cause” be acceptable? Why or
why not?
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10-1 lllegal Agreements
GOALS

B |dentify various forms of unenforceable illegal
agreements

B Specify agreements that, although illegal, the
courts will enforce

Which Agreements Are
Tllegal?

WHAT'S Razer agreed with several pub-
YOUR lished articles that criticized
VERDICT? laws prohibiting the production,
possession, and use of marijuana. The authors of
the articles claimed such legislation was unrealis-
tic and often violated civil rights. Razer agreed so
heartily that he bought several dozen marijuana
plants from a friend, Sara. Then he rented a patch
of isolated land and persuaded the owner, Tom,
to accept a share of the proceeds from the sale
of the anticipated crop as rent. After harvesting
the first crop, Razer sold most of the product to a
local drug dealer for $7,500.

Were any of Razer’s agreements illegal?

L Economic Impact

NATIVE AMERICANS AND TRIBAL GAMING

I n many states that permit gambling or “gam-
ing,’ casinos are being operated by Native
American tribes. The tribes, recognized as
“sovereign nations,” depend on the revenue
from the casinos as an important part of their
tribal economy. Tribal gaming has stimulated
community growth and economic develop-
ment within many once-impoverished Native
American nations. The large-scale tribal gam-
ing operations began in the early 1980s, about
the same time as the emergence of lotteries in
many states. Since then, several court cases have
shaped the relationship between the sovereign

KEY TERMS

lottery revenue license
wager price fixing
compounding a crime  bid rigging

competency license unconscionability

Agreements that involve contracting for an ille-

gal act generally are void and unenforceable. For
example, almost any agreement to commit a felony
(a serious crime) will be an illegal agreement. In
Whats Your Verdict? all of Razer’s agreements were
criminal and therefore void and unenforceable in
court. Examples of the most frequently prosecuted
types of illegal contracts are discussed next.

Illegal Lotteries

Most states either forbid or regulate gambling.
Usually they have statutes which make gambling
agreements, typically termed illegal lotteries, void.
A lottery has three elements: a prize (something of
value for one or more winners), chance (the win-
ner determined solely by luck), and consideration (a
payment is required to participate). A wager, one
of the most common forms of gambling, is a bet
on the uncertain outcome of an event, such as a

football game.

nations’ gaming operations and the states. In
1987 in California v. Cabazon the Supreme Court
upheld the tribes’ rights as sovereign nations to
conduct gaming on Native American lands. They
may conduct the gaming free of state control if
similar gaming is permitted outside the reserva-
tion. The Indian Gaming Regulatory Act, passed
by Congress in 1988, affirms the tribes' right to
conduct gaming on their lands.

THINK CRITICALLY

What is your opinion of Native American tribes
raising revenue through casino gambling?
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Most states have legalized various forms of
gambling under regulated conditions:

B Cusinos—where most forms of traditional
gaming are permitted such as keno, blackjack,
roulette and the like

W Pari-mutuel betting—a form of betting in
which those who bet on the winner of a horse
race share the total prize pool

B State-run lotteries—often with millions in the
jackpot to be split between the winner(s) and
state educational institutions

W Bingo games and pull-tab betting—permitted in
many states when conducted by licensed insti-
tutions for financing charitable, religious, or
educational projects.

Agreements to Pay Usurious
Interest

Almost all states provide that, with certain
exceptions, lenders of money may not charge
more than a specified maximum rate of inter-
est. Generally, the penalties specified by these
statutes vary. In some states, the lender cannot
collect some or all of the interest. However, the
borrower usually must repay the principal. The
maximum interest rate varies among the states,
and 18 percent is a common maximum. Lending
money at a rate higher than the state’s maximum
allowable rate is usury. Note, however, that,
because of a U.S. Supreme Court decision, most
state laws today allow higher interest rates to be
charged on relatively small “payday” loans (under
$1,500 in most states) with two week or monthly
pay backs. The annualized interest rates on such
cash-advance or paycheck loans generally are
around 250 percent. Similarly, most pawn shops
collect an annualized interest rate close to that on
their secured loans. In comparison, a $100 over-
draft at the bank with a $25 insufficient funds
charge produces an annualized interest rate of
around 300 percent.

Sometimes a person borrows money for which
interest will be charged but no exact rate is stated.
In such a case, the rate to be paid is the legal rate
of interest, which is specified by state statute. In
about one-half of the states, this rate is 7 percent
or less per year. In most of the other states, the
legal rate ranges between 8 and 12 percent.
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Agreements Involving Illegal
Discrimination

Some agreements are unenforceable because they
violate anti-discrimination statutes. For example,
an agreement between a motel chain and a local
manager to not accept guests of a particular race
or national origin would be unenforceable because
it violates the federal Civil Rights Act of 1964.
Agreements also may be illegal as violations
of the Constitution. For example, a contract
between a residential subdivision developer and a
home buyer providing that the buyer would not
sell to a member of a particular race would be
unenforceable because it violates the Fourteenth
Amendment to the Constitution.

Agreements That Obstruct Legal
Procedures

Agreements that delay or prevent justice are void.
Examples include promises to

B pay non-expert witnesses in a trial to testify, or
pay for false testimony

W bribe jurors

B refrain from informing on or prosecuting
an alleged crime in exchange for money or
other valuable consideration. This is called
compounding a crime.

A court or prosecutor may make a penalty
dependent upon a criminal’s making restitution
(for example, repairing a vandalized building).
However, the victim may not make reporting a
crime dependent upon restitution.

\

Who benefits from mandatory competency licensing of
tradespeople and professionals?

© GETTY IMAGES/PHOTODISC



Agreements Made Without a
Required Competency License

All states require that persons in certain occupa-
tions and businesses pass exams and receive a
competency license to ensure that they can per-
form adequately. Persons engaged in trades, such
as barbers, plumbers, and electricians typically
require a competency license. Professionals such
as physicians, teachers, lawyers, and pharma-
cists also must have competency licenses. Real
estate brokers, insurance agents, and building
contractors are subject to such regulation as
well. Persons who lack the required competency
license may not enforce the contracts they make
in doing the regulated work.

In contrast, if the license is a revenue license,
whose purpose is only to raise revenue rather
than to protect the public, contracts made by the
unlicensed person are valid. Generally the only
penalty for failure to get such a license is a higher
fee when the license is obtained later.

Agreements That Affect Marriage
Negatively

The law encourages marriage and family life by
making agreements that harm or interfere with
marriage unenforceable. For example, Mimi is
an illegal immigrant and Bill is a U.S. citizen.
It would be an illegal contract if Mimi agreed
to pay Bill $5,000 in exchange for his promise
to marry her so she could obtain citizenship.
Similarly, a father’s promise to pay his daughter
for not marrying would be unenforceable. Also
it would be illegal for a boss to agree to pay her
assistant money in exchange for his promise to
divorce his spouse.

LAWBRIEF

Licensing of computer users may be just
around the corner. Already students at
many universities are being required to pass
computer classes covering copyright, secu-
rity, password protection, and other sub-
jects before being allowed on each school'’s
system. One college now fines any student
who passes on a virus $25.

Agreements That Restrain Trade
Unreasonably

The U.S. economic system is based on the con-
cept of free and open competition. This creates
profits for producers who benefit consumers the
most. Hence, both state and federal laws seek
to prevent monopolies and combinations that
restrict competition unreasonably.

PRICE FIXING When competing firms agree on the
same price to be charged for a product or service,
this injures consumers. It deprives them of the
lower prices which competition would produce.
Price fixing is a crime under federal law. Agreements
to fix prices are therefore unenforceable.

One form of price fixing is bid rigging. This
occurs when competitors who bid on jobs agree
that one bidder will have the lowest bid for a
particular job. It is illegal because typically the
bid riggers take turns being the lowest bidder
and set the bid price higher than if there were
real competition.

The three main providers of
Internet access for the city

of Miller met to discuss their
problems. Chief among these problems was
an overabundance of customers. As a con-
sequence, all three were going to have to
invest in expensive new hardware to main-
tain the transmission speed their customers
required. One provider suggested that, instead
of spending money, they all double their
monthly fee. Such an action, she maintained,
would reduce the number of their customers
by about 30 percent. As a result, they could
keep the Internet speed up but not have to
buy the new hardware. Most importantly, it
would actually result in more revenue. The
providers agreed to do so. Because this agree-
ment restrained free trade and controlled
prices, it was illegal and void.

IN THIS
CASE

RESALE PRICE MAINTENANCE Manufacturers may
engage in a legal form of resale price maintenance
if they merely identify to retailers a “suggested
retail price.” They may even refuse to sell to retail-
ers who will not charge that amount and still be
legally proper in so doing. However, manufactur-
ers may not agree or contract with retailers to
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sell the product at a particular price because that
would involve two parties fixing the price.

ALLOCATION OF MARKETS The same injury to
competition produced by price fixing can be
achieved if competitors divide markets between
themselves. This practice is known as allocation
of markers. 1f the Ford dealers in a state agree that
they will not sell to residents outside the county
where their dealership is located, this eliminates
price competition for Fords and injures consum-
ers. Therefore agreements to allocate markets are
illegal and unenforceable.

Agreements Not to Compete

Although agreements not to compete, such as
those that fix prices and allocate markets, gener-
ally are unenforceable, the law will uphold some
that are a part of termination clauses in employ-
ment contracts. In particular, when persons are
hired they may agree that they will not compete
with their employer after the employment termi-
nates. However, these agreements become illegal
if they are unreasonable in

B time period for the limitation
W geographic area to which the limitation applies

B employer’s interest protected by the limitation

- ™

L

( B ir

The business executive in the middle is explaining the
company’s “non-compete” contract to two new sales-
people. The contract states that upon termination of
their employment, they are not to work in the same

industry anywhere in the world for five years. Is this a

legal agreement?
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An agreement not to compete for 20 years
would almost certainly be illegal as would an
agreement not to compete anywhere in the United
States. In contrast, an agreement not to engage
in the printing business for a year in the city or
county where the former employer is located prob-
ably would be legal and enforceable. The employ-
er’s interests protected by the agreement not to
compete must be significant. Trade secrets are the
most commonly recognized employer interests.

Name four of the eight
illegal agreements discussed in this section.

When Will the Courts
Enforce Illegal
Agreements?

WHAT'S A young couple, the Guptas,
YOUR wanted to provide for the col-
VERDICT? lege education of their infant
daughter. They received an offer in the mail
from the True Bonanza Mining Corporation,
which seemed perfect for their need: “Join us
now for only 10 cents a share of stock. Become
part owner of a gold and silver mine with
already proven mineral deposits. In ten years,
you will be rich enough to retire!” The Guptas
used all their savings to buy 250,000 shares of
Bonanza stock. Months later they learned that
Bonanza had violated the law. Its “proven min-
eral deposits” were commercially worthless alu-
minum oxides. The sales agreement was illegal.

Can the Guptas recover their $25,000?

Most illegal contracts are void and unenforce-
able. However, when the connection between the
illegality and the agreement is slight or a party is
relatively innocent of wrongdoing or both, the
law will allow restitution (the restoring of the
party involved to his or her original position) or
the agreement to be enforced in court. Examples
of the circumstances under which such treatment
may be afforded include cases involving protected
victims, the excusably ignorant, those who rescind
before the prohibited act, and cases in which the
contract is divisible.
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Access school.cengage.com/blaw/lawxtra and
click on the link for Chapter 10. Read the article
entitled “Introduction to Blue Sky Laws,” and
then answer the following questions: (1) What
is the state regulatory agency that typically
administers blue-sky laws called? (2) Which Act
created the class of securities known as “cov-
ered securities” that are not subject to state
securities law registration requirements?

Cschool. cengage.com/blaw/lawxtra )

Protected Victims

In some cases the law that was violated was
designed to protect a party to the agreement. For
example, state blue-sky laws prohibit sales of worth-
less stocks and bonds. Such securities have no more
value than a section of the blue sky. The victim
who purchases them may obtain restitution to
recover money paid. Thus, in Whats Your Verdict?
restitution would be available to the Guptas.
Parties to an illegal agreement often are not
equally to blame. For example, one party might be
desperate enough to borrow money from another
at a usurious rate of interest. To protect the inno-
cent borrower, the agreement, although illegal,
would be enforced by the court at the legal rate of
interest. Any amount paid as interest over the legal
rate would be restored to the victim of the usury.

The Excusably Ignorant

The excusably ignorant can either enforce the
legal part of the contract or obtain restitution. A
person is excusably ignorant who

B does not know the contract is illegal, but

B the other party knows the transaction is illegal,

and
W the illegality is minor

Rescission Prior to Illegal Act

If a party rescinds before the illegal act occurs,
then restitution will be available. For example, sup-
pose you paid $50 to another student to steal an
advance copy of a final exam. Then you changed

your mind and called off the deal before the theft.

You could recover the $50 payment. In this way,
the law creates an incentive to stop illegal acts.

Divisible Contracts

Illegal contracts often contain a combination of
legal and illegal provisions. Courts may enforce
the legal part of a contract if it is divisible.
Divisible generally means that separate consid-
eration is given for the legal and illegal parts

of the contract. Suppose a retailer contracts to
sell camping and hunting supplies, including a
pistol. If the seller fails to comply with a state
law that requires a 30-day waiting period and a
police clearance of sale of a handgun, this part
of the contract is illegal. However, a court would
probably enforce the legal provisions of the
contract because the amount paid for the pistol
(the illegal part) can be distinguished from the
amount paid for everything else (the legal part).

On the other hand, suppose a single bid for all
electrical contracting work on an office building
specifies wiring and terminals in conflict with
the building code. This contract probably would
not be divisible because labor, wiring, terminals,
and other costs were not broken out as separate
items. This contract is indivisible.

A major provision in the UCC governing the sale
of goods makes agreements or contract clauses that
are unconscionable unenforceable. The UCC estab-
lishes an additional remedy for courts when dealing
with such agreements. Unconscionability occurs
when there is a grossly unfair contract that parties
under ordinary circumstances would not accept.
The UCC makes unconscionable contracts for the
sale of goods subject to the rules for illegality.

To show unconscionability, a victim must
show to the satisfaction of the court that (1) he
or she was presented with a take it or leave it
contract; (2) the other party had overwhelming
bargaining power; (3) there was no viable alter-
native in the marketplace; and (4) injustice can
only be avoided by holding certain terms or the
whole contract unconscionable.

When the court finds a contract illegal for
unconscionability, it can refuse to enforce the con-
tract, or it can enforce the legal part and refuse to
enforce the illegal part. In addition, courts also can
modify the terms of an agreement to make it fair.

Under what circumstances
will the courts enforce illegal agreements?
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THINK ABOUT LEGAL CONCEPTS

1. Contracts in which one person pays another
to commit a felony are unenforceable. True or
False?

2. Charging interest on a loan of money at a rate
higher than allowed by law is called (a) com-
pounding a crime (b) wagering (c) loan kiting
(d) usury

3. Typically, illegal contracts are held by the courts
to be _?_and unenforceable. (a) valid (b) void-
able (c) void

4. Alottery has three elements: prize, chance, and
consideration. True or False?

THINK CRITICALLY ABOUT EVIDENCE

7.

\/
Jtra '
Study Tools

school.cengage.com/blaw/lawxtra

Restitution is (a) the enforcement of an agree-
ment (b) the restoring of a party to his or her
original position prior to contracting

If you agreed to pay a non-expert witness to
make sure that she testified for you at a trial,
this agreement would be unenforceable. True
or False?

A party to an illegal contract may be able to
either enforce the agreement or obtain restitu-
tion if he or she (a) is excusably ignorant

(b) is a protected victim (c) rescinds before the
illegal act occurs (d) all of the above

Study the situation, answer the questions, and then prepare arguments to support your answers.

8. Crump was coming up for trial on felony charges.
He paid the judge in the case $10,000 to make
errors in conducting the trial so that Crump’s con-
viction could be overturned on appeal. When the
appeal failed, Crump sought to sue for restitution
of the $10,000. Should he be allowed to recover
the bribe? Why or why not?

9. Dixon, a wholesaler, was on the brink of bank-
ruptcy. He bought fire insurance policies for more
than twice the value of his warehouse and its
contents from two companies. Then he arranged
to pay a character known only as “Sparky” $5,000
to “torch” the structure. If Sparky did so but Dixon
did not pay him, could Sparky enforce the contract
for the $5,000? Could Dixon legally collect on his
insurance policies if Sparky torched the building?

10. A new boss was scheduled to take over Patty’s
department in three weeks. Patty agreed to pay
Nancy $600 to remove unflattering information
from her personnel file so she would look good to
the new boss. The day before Nancy was going to
do it, Patty called and told her not to. She also asked
for her money back. Nancy never took the informa-
tion. Could Patty sue and recover her money?

11. Cliff worked as a site manager for an oil-
drilling company. When a drill bit broke, he
called Texas Bit Company, the only bit manufac-
turer in the area. Cliff told the salesperson that
he had to have a replacement bit immediately as
his company’s drilling agreement with the land-
owner was about to expire. He then asked for a
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12.

13.

bit able to cut quickly through granite. The sales-
person recommended their model 2123 which
was described as a high carbon steel bit with
diamonds embedded on the cutting edges. The
salesperson quoted a price that was triple what
Cliff had purchased a similar bit for a few months
previously. She also said there were no warran-
ties and that the product was being sold, “as is”
Although selling “as is” was an unusual practice
in the drilling industry, the salesperson said Cliff
could take it or leave it as they only had one in
stock and demand was high. It turned out that
the bit was made only of low-carbon steel and

it cut very slowly. Is this agreement unconscio-
nable? What would the court likely do if it found
the agreement to be unconscionable?

Glamorgan served a remote community as a
doctor. When several patients refused to pay
for treatment, she sued them. During the trial

it was proven that, although she had a medical
degree, Glamorgan had failed to pass the state
examination required to be licensed to practice
medicine. Will Glamorgan win the lawsuits?

Randy entered into a contract to provide a com-
puter program to a New Jersey school district. He
used without permission parts of a computer pro-
gram copyrighted by another programmer. The
portion of the program that violated the copy-
right law cost $12,000 and the part that didn't vio-
late the copyright law cost $44,000. He delivered
both parts to the school district. Can he recover
anything for his work?



10-2 The Statute of Frauds
GOALS

B Explain why the Statute of Frauds is necessary
and what it requires

B |dentify the main instances when the Statute of
Frauds requires a writing

B Understand the rules of contract interpretation

Why Have a Statute
of Frauds?

WHAT'S While they were playing golf,
YOUR Haka orally agreed to buy
VERDICT?

an apartment building from
Simon. In a later telephone conversation, Haka
promised Simon $100,000 as a down payment
on the purchase price with the balance to

be paid within five years. Simon promised to
deliver the deed to the property at the time the
balance of the purchase price was paid. Both
parties were satisfied that all the terms had
been completely negotiated. Later Haka found a
better deal and told Simon he was backing out.

Is Haka'’s contract with Simon enforceable?

Although oral contracts are generally valid and
binding, because they are subject to fraudulent
claims, the law requires that several of the most
important types of contracts be placed in writing
to be enforceable in court. These types are deter-
mined in most states by a law entitled the Statute
of Frauds. For example, under such a statute in
every state, contracts to transfer an interest in
real property (land, buildings, and things perma-
nently attached to them) must be evidenced by
a writing and signed by the party against whom
enforcement is sought. In Whats Your Verdict? the
oral agreement between Haka and Simon would
not be enforceable in court.

Note that most agreements, oral or written,
are carried out without resort to the courts for
enforcement. Nonetheless, it is always a good idea
to put an important contract in writing whether
it is required by the Statute of Frauds or not.

KEY TERMS
Statute of Frauds
executed contract

quasi-contract
parol evidence
executory contract

Sue orally agreed to provide
interior decorating services for
a law firm for two years at a rate
she found attractive. She wrote and signed a
letter to the law firm expressing her apprecia-
tion for the business, which she described as
“interior decorating services, not to exceed

10 hours per week." The law firm replied with
its own signed letter which described the
transaction as, “services for 24 months at
$3,500 per month.”The two letters would be
considered together by a court as evidence of
a contract under the Statute of Frauds.

IN THIS
CASE

Contracts Within the Statute of
Frauds

A contract is said to be within the Statute of
Frauds if it is required to be in writing. It is
without the Statute of Frauds if it is not required
to be in writing. Contracts within the Statute of
Frauds include

B contracts to buy and sell goods for a price of
$500 or more

B contracts to buy and sell real property or any
interest in real property

B contracts that require more than one year to
complete

B promises to stand good for the debts of
another or of an estate

B promises to give something of value in return
for a promise of marriage

If a contract is within the Statute of Frauds, but
there is either no writing or no signature, how
courts will treat the parties depends on the extent
of contractual performance.
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EXECUTED CONTRACTS An executed contract is
one that has been fully performed. Both parties
have done all they promised to do. If an executed
contract is within the Statute of Frauds, but there
is either no writing or no signature, the courts
leave the parties where they are. Neither party
can reverse the contract.

EXECUTORY CONTRACTS An executory contract is
one that has not been fully performed. Something
agreed upon remains to be done by one or both
of the parties.

An executory contract within the Statute of
Frauds, but not signed or not in writing, is unen-
forceable. This means neither party can compel
performance from the other.

An executory contract that does not comply
with the Statute of Frauds is different from an
illegal contract. One difference is that restitution
is available in the former situation. Any consider-
ation exchanged can be recovered by suing based
on quasi-contract. A quasi-contract exists when
some element of an enforceable contract is miss-
ing (such as a signed writing), yet courts award
money to prevent the unjust enrichment of one

party.

Requirements of the Writing

Generally a writing need not utilize any special
form to satisfy the Statute of Frauds as long

as the writing contains certain key elements.
However, even within a state there usually are
two sets of such requirements for a writing. One
set of requirements is contained in each state’s
version of the Uniform Commercial Code and
is typically applied only to sales of goods. The
second set is applied to all other contracts and is
contained in a state’s Statute of Frauds.

STATUTE OF FRAUDS REQUIREMENTS Such
statutes vary widely from state to state in their

L EGAIL: Research

Assume you are about to get engaged.
Research the issue of who gets to keep the
ring if the engagement is called off. What
rules are utilized to make the determination?
Find out if the rules have stayed the same for
many years, or if they change frequently.

178  Chapter 10 > Legal Purpose and Proper Form

requirements. The least demanding Statutes of
Frauds merely require that the writing indicate
the existence of a contract. The most demand-
ing standard used by states is that the writing
must contain all the essential terms that would
be required to create a valid offer. In general, this
includes

1. names of the parties

a description of the subject matter
price

quantity

signature

AN N

other essential terms

“Other essential terms” can include time or
method of delivery, terms of payment, meth-
ods of financing, date for transfer of posses-
sion and so on, depending on the nature of the

On a recent trip to Singapore, you fell in love with these
statues of Tang Dynasty warriors, each worth at least
$1,000. You then learn that an import-export business
in the United States has several of these statues for sale.
Write up a contract that contains all the essential terms
required to create a valid offer for one of the statues.
Assume that the sale is taking place in a state that uses
the most demanding Statute of Frauds standard.
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transaction. Most states require contracts for the
sale of real estate to provide a legal description
(as opposed to a street address) of the realty.

UCC REQUIREMENTS Because the UCC is essen-
tially the same in each state, it establishes a
uniform content standard. Under the UCC, the
writing must indicate only

B the quantity of goods

B that a contract has been created between the
parties

SPECIAL RULES FOR SIGNATURES Note that,
under the Statute of Frauds requirements, only
the parties whose signatures actually appear on
the contract may be sued for enforcement. The
signature may be written, stamped, engraved,

or printed. It may consist of any mark that is
intended as a signature or authentication of the
writing. Under the UCC, however, this rule is
changed for those who regularly deal in the type
of goods being sold in the contract. For such par-
ties a contract proposal in writing signed by one
party and sent to the other is enforceable against
the other party unless the other party objects to
the terms within 10 days of receipt.

Name the six essential
elements in a writing required by the most
demanding Statutes of Frauds standards.

Contract

How do the Statute of Frauds requirements for signatures
differ from the UCC requirements?

Types of Contracts
Within the Statute of
KFrauds

WHAT'S Cervante and Joan were good
YOUR friends. When they gradu-
VERDICT? ated from high school, both
were 18. They planned to marry, but first they
wanted to become financially secure. So they
shook hands and agreed to become partners
in operating a small restaurant serving Indian
cuisine. “This is just the beginning,” Joan said.
“Til death do us part!” both said.

Does this agreement have to be in writing
to be enforceable?

To be enforceable under the Statute of Frauds,
five types of executory contracts must be evi-
denced by a writing and signed by the party
against whom the contract is to be enforced. As
an alternative, the contract may be provable by
some other writing, such as a letter signed by the
party who is being sued. A plaintiff seeking to
enforce the contract can readily sign if his or her
signature is missing. Because either party might
later want to sue for breach, both parties should
sign when the contract is made.

The following sections discuss the five types
of executory contracts within
the Statute of Frauds, that is,
those contracts that must be
evidenced by a writing and
signed by the party against
whom the contract is to be
enforced.

Contract for the Sale
of Goods for $500 or
More

Goods (such as a book, car,
or TV) are items of personal
property (any property other
than real property) that are
tangible. If parties agree to
buy and sell goods for a price
of $500 or more, their con-
tract must be evidenced by a
writing. If a contract for the

10-2 The Statute of Frauds 179



sale of goods is for less than $500, then it need
not be in writing. However, a modification of
that contract which brings the total price above
$500 must be in writing and signed.

The Uniform Commercial Code provides
exceptions to the Statute of Frauds. In these
cases, a writing and signature is not required

B when goods are ordered to be specially manu-
factured and they are not suitable to be sold
to others in the ordinary course of the seller’s
business

B when goods have been ordered and paid for
and the seller has accepted payment

B when goods have been received and accepted
by the buyer

B when the party against whom enforcement is
sought admits during legal proceedings that
the oral contract was made

Contract to Sell an Interest in Real
Property

Real property includes land and buildings perma-
nently attached to land. Transfers of title, owner-
ship of real property, or of lesser interests—such
as possession in a lease or the right to profit
from real property by pumping oil or cutting
timber—must be in a properly signed writing to
be enforceable. In most states, oral leases for one
year or less are enforceable. Some states require
that contracts employing real estate brokers sat-
isty the Statute of Frauds.

As an exception to the general rule, courts will
enforce the oral contract if the seller has deliv-
ered the deed or if the buyer also has done all of
the following: (1) made partial or full payment,
(2) occupied the land, and (3) made substantial
improvements to the land.

Contracts That Require More Than
One Year to Complete

Courts will not enforce a contract that cannot
be performed within one year unless there is a
signed writing to prove the agreement. The year
begins at the time the contract is made, not at
the time contractual performance is to begin.
This time provision does not apply to agree-
ments that might be executed within one year. This
is true even if such agreements are not actually car-
ried out within that time. The test is not whether
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the agreement is actually performed within one
year, but whether there is a possibility of perform-
ance within one year. To illustrate, two persons,
such as Cervante and Joan in Whats Your Verdict?
shake hands and orally agree to be business part-
ners. But they do not specify a definite time period.
Because either partner may quit or die within one
year, their agreement does not require more than
one year to complete, and it need not be in writ-
ing. Either party could withdraw at anytime.

Contract to Pay a Debt or Answer
for Anothers Debt or The Debts of
an Estate

Another provision of the Statute of Frauds
requires a writing for a promise to answer for
the debt or default of another. For example, if
a father tells his daughter’s landlord that he will
pay the rent if she defaults on a three-month
lease, this promise is called a collateral promise. It
must be in writing to be enforceable. This con-
trasts with a primary promise to pay. A primary
promise exists if Dad says, “I'll cosign the rental
agreement with my daughter. That way you can
collect from which ever one of us you care to.”
This agreement is enforceable without a writing.
When a person dies, a party may be appointed
by the court to settle the deceased’s estate. In so
doing, the party typically uses the estate’s assets
to satisfy the deceased person’s unpaid obliga-
tions. However, as the appointed party often is
a relative, and, as a consequence, does not want
to sell off the assets to pay the debts, he or she

Writing Requirement

The laws regarding a writing requirement
for contracts differ among nations.
Stemming from the 1677 Englis