
July 28.1784.

Unto tie Right Honourable the Lords of C o u n c i l  and S e s s i o n ,

t H E

P E T I T I O N

J anet Gordon, and M agdalene G rants Heirs of Line of 
the deceased A lexander Gordon of Whiteley, and 
A lexander D u ff of Hillockhead, Husband to the 
said Ja n e t Gordon, for his interest ;  

 

Humbly Sheweth,

T H A T  in the competition betwixt the petitioners and George- 
Alexander Gordon, who designs himself only foil o f the de  ̂

ceased Charles Gordon, some time consist at Tunis, and is claim
ing as heir o f tailzie and provision to the deceased Alexander 

• Gordon o f Whiteley, which came before this Court, upon a re
duction and declarator at the instance o f the said George-Alex- 
ander Gordon, against the petitioners, and an advocation by them 
o f the brieves issued out for serving him heir o f tailzie to the de
ceased Alexander Gordon; which processes were conjoined, your 
Lordships were pleased, o f this date, to pronounce the follow
ing interlocutor: “  Upon report o f the Lords Alva and Hender- 
“  land, and having advised the writs produced, and the infor- 
“  mations given in for both parties, find, That the years o f the 
“  within mentioned George-Alexander Gordon's minority, from
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“  the 1775, when his father died, fall to be deduced from the 
“  years o f prescription; but repel the reasons o f reduction 
“  brought by the Said George-Alexander Gordon, founded on 
“  the separate Settlement of the moveables executed by the with- 
“  in mentioned Bailie Charles Gordon, assoilzie from said pro- 
“  cefs o f reduction and declarator, and decern, and remit to the 
“  macers to proceed accordingly.”

As the last determination, repelling the reasons o f reduction, 
orefers the petitioners, they would have acquiesced in the inter- 
ocutor as it stands, had not their party brought it under review, 

and that there is a probability o f the cause going elsewhere. This 
renders it improper in the petitioners to depart from any ground ; 
ail'd therefore, they will be forgiven for Submitting to reconsi
deration the point regarding the minority, which, on account 
of its generality and importance, has a claim to the greatest 
attention.

It is unnecessary, in arguing the present quest ion to give a minute 
detail o f all the different deeds and circumstances stated in the 
former papers. Bailie Charles Gordon, in 1724, purchased from 
Alexander Gordon, then of Pitlurg, the lands o f Pitlurg and 
Achorties in Baniffshire. The price of thefe lands, including the 
redemption-money o f certain parts that had been wadsetted, a- 
mounted, as the petitioners understand, to 60,coo merks Scots ; 
and the disposition by Pitlurg was taken to the Bailie, his heirs 
and aflignees whatsoever, to be holden blench o f the granter, and 
his heirs; but under the burden of making payment to James 
Milne o f a wadfet Sum of L . 8873 : 13  :4  Scots, which affected 
Achorties; and of another fum o f L . 10,874 to : 10, which affect
ed Pitlurg, neither of which wadset Sums were redeemable till 
Whitsunday 1735. Upon the precept in the disposition, the Bai
lie was infeft, and his infeftment duly recorded.

Bailie Gordon had four children, two Ions, Alexander and John, 
and two daughters, Janet the petitioner, married to Alexander Duff 
of Hillockhead, and Elizabeth, now deceased, who was married to 
James Grant of Dallnennnch , of which marriage Magdalene Grant, 
the other petitioner, is the only surviving issue.

Of this date. Bailie Gordon executed a disposition and assigna
tion, in savour of Alexander bis eldest son and heir, and his heirs 
and assignees, by which he conveyed to him his whole moveable 
debts and effects as specified in the deed, with 3 small piece of 
land in the neighbourhood of Elgin. By this deed, the Bailie 
declares the purpose of the disposition to be, to clear off the wad
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set rights upon the lands of Pitlurg, &?e. ; and he appoints what
ever should be over, to be fettled upon good security, personal or 
real, to enable his said eldest son to pay the following provisions to 
his younger children, viz. 4000 merks to his soil John, 3000 merks 
to his daughter Janet, the petitioner, and 3000 merks to his 
daughter Elizabeth. This deed also contains a nomination of 
tutors and curators to his eldest son and younger children.

Soon after this, the Bailie was fefzed with an illness, of which lie 
died in less tlian two months ; and, while in this situation, was 
prevailed on to execute an entail, whereby be dispones the said 
lands of Pitlurg and Achorties, to the said Alexander Gordon his 
eldest ton, and the heirs-male lawfully to be procreated of Ins body ; 
which sailing, to John Gordon, his second son, and the he.rs-male ot 
his body ; which tailing, to Robert Gordon writer in Edinburgh, 
[who afterwards served himself as tutor,) and the-heirs-male ot bis 
body * which failing, to Charles Gordon, brother-merman of the laid 
Robert and the beirs-male of bis body ; which failing, to Ins own 
nearest’heirs-inale, and the heirs of their bodies whatsoever. 1 bis 
disposition is burdened with the payment of the wadset sums con
tained in the contracts of wadfet with Milne, and the above men
tioned provisions in favour of the younger children.

Bailie Gordon died upon the n th  January 17 3 1, being the for
ty-ninth day after the date of the settlement, and the tutors nomi
nated by the first deed declined to accept ; upon which the said Ro
bert Gordon, the writer, who was the eldest sun of the Bailie s 
eldest brother Robert, took out a brief from Chancery, directed to 
the Sheriff of Moray, for serving himself tutor in law to Alexander 

. Gordon. In the course of the service, James Gordon, the imme
diate elder brother of Bailie Gordon, appeared, and protested against 
the service, on the footing of his being tutor in law ; and further, 
that Robert Gordon should not be allowed to found on the laid 
tailzie as it was executed on deathbed, to the prejudice of the 
heirs at law. The Sheriff, however, allowed the service to proceed,
reserving to James Gordon to reduce it as accords.

Robert Gordon, soon after his service, preferred a petition in 
name of himself ami pupil, then ten years of age, for a warrant to 
record the tailzie, which was granted of course ; and the tailzie was
recorded, but no infeftment ever followed upon it.

At Whitsunday 1733, the tutor paid out ot the pei Tonal estate,
to Milne, the wadset? Sum of Achorties, being L. 8873 : 13 : 4, and
took from him a renunciation, with a procuratory in favour of
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Alexander Gordon, and the Series of heirs named in the tailzie ■ 
and the renunciation was duly registered.

When Alexander Gordon attained the age of fourteen, he chose 
curators for himself, of whom Robert Gordon, who had been his 
tutor, was none. Alexander Gordon, and his curators, being ful
ly fen si hie of the irrationality and injustice of the tailzie executed 
by Bailie Gordon when on deathbed, borrowed money for re
deeming the wadfet of Pitlurg ; and, in July 1739, obtained a de
cree of declarator of redemption against Milne; and, having there
by attained the full possession, they, of this date, took out a precept 
of clarc from Alexander Gordon of Pitlurg, the superior of these 
lands, for infesting Alexander Gordon of Whiteley, as heir to his
father, in said lands; and, upon this precept, he was infest in the 
lands of Pitlurg, Achorties, Idc.

Alexander Gordon, and his curators, afterwards raifed a procefs 
of reduction of the tailzie, upon the head of deathbed, againss the 
heirs of entail, all of whom were regularly cited, but none of them 
compeared. Lord Kilkerran, Ordinary, allowed a proof, which 
having been led, and advise d by the whole Lords, upon a prepared

• suite, judgment was pronounced, finding the reasons of reduction 
proven, and reducing and decerning.

In 1747, he took a new discharge and renunciation from Milne 
the wadsetter o f both wadfets, wherein, after narrating the dispo
sition by Pitlurg to Bailie Gordon, and infeftment on' it, and his 
own absolute title, precept o f clarc, and infeftment thereon, and 
the said decree of reduction o f the tailzie, Milne renounces and 
resigns the.said lands in favour of the said Alexander Gordon, as 
having rsplit to the reversion, in manner above expressed, that 
the Tight of property being consolidated with the right o f rever
sion thereof in his person, the same may be lawfully bruicked 
possessed and enjoyed by him, his heirs and Successors, as their
own proper heritage, in all time coming; which renunciation was 
duly registered.

Alexander Gordon of Whiteley continued to possess the lands,
upon the unlimited title that had been made up as above men
tioned, in 1739.

In 1759, he brought a process o f valuation o f the tithes o f Pit- 
lurg, in which the only titles produced for him, were the disposi
tion granted in 1724, by Gordon of Pitlurg, to his father Bailie 
Gordon, and his heirs and assignees ■ whatsoever, infeftment there
on, and the precept o f clarc, which he himfelf had obtained in 
1 739» with the infeftment upon it.

The



The said Alexander Gordon of Whiteley died on the ioth of 
August 1783, without any heirs o f his body, and without having 
made any Settlement of his estate, real or personal, whereupon, as 
his brother John predeceafed him, the Succession opened to the 
ncritioners and they obtained themfelves Served heirs-general, 
L d  of line to him, upon a brief directed to the Sheriff o f Edin- 
impsh They likewise; obtained a precept of clare from Mr Gor-?'P> 
don-Cumming of Pitlurg, the Superior, whereupon they were in
fest, and are now in possession. _ .

While the sc titles were completing, the said George-Alexan-
der Gordon designing himfelf the only son of the deccaled C liai les 
Gordon, the fourth fubsiitute in the foresaid disposition of tailzie, 
had taken out a brief from Chancery, directed to the Bailies osm 
Canongate, for Serving himfelf heir-male, and of provision, to the 
late Alexander Gordon of Whiteley, under the foresaid disposition 
of tailzie, executed by Bailie Charles Gordon. lie  alio laiscd 
and executed a Summons of reduction and declarator against the o 
petitioners, calling for production of the foresaid tailzie, precept 
o f dare, and inscftmcnt, 1739, decreet o f reduction of the tailzie 
obtained before this Court in 174 4 ; she discharge and renuncia
tion of the wadfets granted by Milne in 1747, with the late titles 
which the petitioners had made up as heirs o f line to the said A- 
lexander Gordon of Whiteley ; and concluding for reduction of 
all thefe writings, except tbe foresaid disposition of tailzie, upon 
this ground, That the decreet reducing faid tailzie, was obtained 
by the deceafed Alexander Gordon, upon a difguifed state of his 
father’ s Settlement, o f date the 13th and 23d November 1730, 
which, though connected together, he took upon him to reduce 
tbe foresaid deed of tailzie, the Second branch of the Settlement, 
while, at the fame time, he accepted of, and homologated the 
first part o f his father’s Settlement, and that the said decree pro
ceeded in abfence of *the heirs o f tailzie, who were called as de
fenders in the process. _  , . ...

The petitioners, the defenders m the prefent action, offered a bill
of advocation of the said brief, which was palled ; and having come in 
coursc before Lord E skgrove Ordinary, his Lordship advocated the 
brief, and remitted the same to the macers to proceed therein, in 
common form. And afterwards, upon a petition, the Lords Alva 
and Henderland were appointed assellors to the macers.

Tbe petitioners stated two objections to George-Alexander Gor* 
don’s Service ; 1 ft, That the tailzie on which he claimed had been 
reduced and Set aside by the decree of this Court in 174 4 ; and,

B 2 dljfi
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zdly, That the faid tailzie was extinguished, and cut ess by the ne
gative prescription, and a fee simple eflabliflied in the person of 
the late Alexander Gordon, by posielsion for more than forty years,
upon the unlimited title be made up in 1739, be not having died 
till August 1783. °

To the firjl, it was answered on the part of tbe claimant, That 
be was entitled to be heard, and reponed against the decree 1744, 
which had gone in ablence, without a material defence having been 
stated, viz. That the disposition and alfignation to the moveables, 
executed blit a few clays before the tailzie, was to be connected 
with it, and the two considered as making but one total Settlement ; 
and as by that scttiemcnt, the pursuer had received a moveable suc
cession beyond the value of the heritage put under restriction by tail
zie, be could not be allowed to approbate and reprobate. To tbe fccond 
objection, it was answered, that where prescription is pleaded tocut off 
tbe right of a minor, the years of minority mult not be reckoned as 
part o f the forty years ; and that Charles Gordon, consul at Tunis, 
father of the claimant, in whom was vested the eventual right of 
succeeding under the disposition 1730, and of challenging any attempt 
made by the late Whiteley to defeat that settlement, (tbe two pre
ceding Substitutes, John Gordon, Whiteley’s brother, and Robert 
Gordon, writer in Edinburgh, having both predecealed him with
out issue male), died at Tunis in 1775 ; at which time, the claim
ant was an infant of only two years of age, having been born in 
August 1773, from which period the claimant was the person a- 
gainst whom tbe prescription was Supposed to be running, and 
whole right of succession was thereby cut oss; and if the years of
his minority were deduced, the prescription was not near com
pleted at the time of Whiteley’s death.

The macers, after hearing parties, appointed them to lodge in
formations. Accordingly, informations were prepared, and upon an 
application for the now petitioners, which was agreed to by the other 
party, your Lord (hips remitted the process of reduction and de
clarator to the process of advocation of tbe brieves, and conjoined 
thele processes ; and afterwards, upon advising the informations,
your Lordships, upon report of the Lords Alva and Henderland,

,pronounced the interlocutor recited in tbe entrance, which in effect
repels the last objection, and sustains the first ; and which interlo
cutor is now Submitted to review, in as far as it finds that tbe 
years of George-Alexander Gordon’s minority, from his father’s 
death in 1775, must be deduced from the years of prescription.

h The



The general question, whether the years o f minority must be 
deduced from the years of prescription, depends upon the con
struction of the statute 16 17 , which is as follows: “  Our Sovereign 
“  Lord, considering the great prejudice which his Majesty’s lieges 
“  sustain in their lands and heritages, not only by the abstracting, 
“  corrupting and concealing of their true evidents in their mino- 
“  rity and less age, and by the amilsion thereof by the injury of 
“  time, through war, plague, fire, or such like occasions, but also 
“  by the counterfeiting and surging of false evidents and writs, 
“  and concealing of the same to such a time that all means of im- 
“  proving thereof is taken away, whereby his Majesty’s lieges are 
“  constitute in a great uncertainty of their heritable rights, and 
“  divers pleas and actions are moved against them after the expi- 
“  ring of thirty or forty years, which nevertheless, by the civil 
“  law, and by the laws of all nations, are declared void and inef- 
“  fectual; and his Majesty, according to his fatherly care which 
“  his Majesty hath to ease and remove the griefs o f his subjects, 
“  being willing to cut off all occasion of pleas, and to put them 
“  in certainty of their heritage in all time coming: There- 
“  fore his Majesty, with the advice and consent o f the estates of 
“  Parliament, by the tenor of this present act, statutes, finds, and 
“  declares, That whosoever his Majesty’s lieges, their predecess 
“  sors, and authors, have bruicked heretofore, or shall happen to 
“  bruick in time coming, by themselves, their tenants, and others 
“  having their rights, their lands, baronies, annualrents, and other 
“  heritages, by virtue of their heritable infeftments made to them 
“  by his Majesty, or others, their superiors and authors, for the 
“  space of forty years continually, and together, following and 
“  ensuing the date o f their saids infeftments, and that peaceably, 
“  without any lawful interruption made to them therein during 
“  the said space o f forty years, that such persons, their heirs, and 
“  luccessors, sha*U never be troubled, pursued, or inquieted in the 
“  heritable right and property of their saids lands and heritages 
“  foresaid, by his Majesty, or others, their superiors or authors, 
“  their heirs and successors, nor by any other person pretending 
“  right to the same by virtue of prior infeftments, public or pri- 
“  vate, nor upon no other ground, reason, or argument competent 
“  o f law, except for falsehood, providing they be able to shew 
“  and produce a charter o f the saids lands and others foresaid, 
“  granted to them or their predecessors, by their said superiors 
“  and authors, preceding the entry of the saids forty years pose 
“  session, with the instrument of seisin following thereuponj or,

“  where
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“  where there is no charter extant, shat they shew and produce 
“  instruments of scisin, one or more, continued and standing toge

ther, for the faid Space of forty years, either proceeding up
on retours, or upon precepts o f clare conflat; which rights, his 
Majesty, with the advice and confent o f the estates foresaid, finds 
and declares to be good, valid, and Sufficient rights, being cled 

“  with the Said peaceable and continual possession o f forty years, 
without any lawful interruption, as said is, for bruicking o f the 
heritable right of the same lands, and others forefaid: And 
sicklike his Majesty, with advice forefaid, statutes and ordains, 
That all actions competent of the law upon heritable bonds, re- 

“  versions, contracts, or others whatfoever, either already made, 
“  or to be made after the date hereof, shall be pursued within 
“  forty years after the date of the same, except the saids rever- 
“  sions be incorporate within the body o f the infeftments ufed 
“  and produced by the possessor o f the Said lands for his title o f the 
“  Same, or registered in the clerk of register his books > in the which 
“  cafe, feeing all suspicion o f falfehood ceafes, most justly the actions 

upon the saids reversions ingrosied and registered, ought to be 
“  perpetual: Excepting always from this prefent act, all actions 

of warrandice, which shall not preferibe from the date o f the 
bond or infeftment whereupon the warrandice is fought, but 

“  only from the date o f the distress, which shall preferibe, it not 
“  besug pursued within forty years, as said is : And sicklike, it is 
“  declared, That, in the coursc o f the saids forty years prescrip

tion, the years of minority and less age shall nowife be count- 
“  ed ; but only the years during the which the parties, against 

whom the prescription is ufed and objected, were majors, and 
“  past twenty-one years of age.”

The petitioners humbly conceive, it is clear from this statute, 
that the years o f minority ought not to be deducted from the po
sitive prescription. The statute first introduces a positive prescrip
tion, or rather a prefumptio juris ct de jure, that a person who has poss 
lesstu upon charter and Seisin for more than 40 years, has a good 
right, and declares the fame to be unchallengeable by his Majesty, or 
any person whatever, upon any ground, reafon or argument com
petent in law, with the single exception o f falfehood.

Then the statute proceeds to introduce the negative prescrip
tion. It had made but one exception as to the positive, but it 
makes three as to the negative, i\J}, As to reversion, ingrossed 
m the body o f infeftments; 2dir, As to actions o f warrandice; 
and, lajily, As to the years o f minority.

[ 8 ]
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In order to make way for deducing minority from the positive 

prelcription, it must be supposed, that the exception as to minori
ty, in the statute, does not relate merely to the negative preferip- 
tion to which it is subjoined, but to the positive prefeription, in
troduced by the first part o f the statute. But this seems to be con
trary to every rule of construction and interpretation. The sta
tute introduces two distinct kinds of prelcription, with a limita
tion as to each. After explaining the first prefeription, it adds a 
limitation, viz. o f falfehood, with a general and comprehensive 
clause, excluding, in the strongest terms, every other. Then it 
proceeds to the next kind of prefeription, after explaining which, 
it adds three limitations or exceptions, of which minority is the 
last. But upon what principle of interpretation, the exception 
subjoined to the last species, o f prefeription should be understood 
to be in addition to the exception subjoined to the first, especially 
as the statute, in enacting as to the first, has declared, in the most 
express terms, that there shall be but one exception as to it, is not 
very obvious. . •

No argument can be drawn from favour to minors, or tbe sup
posed hardship that would be put upon them by not excepting mi
nority from the pofitive prefeription, as it is cleaivthat perfons e- 
qually entitled to favour with them, are not excepted ; such as lu
natics, idiots, persons non vakntes tigere, by reason of forfeiture, 
and the like; and it is with great reason that the statute entered 
into no such distinctions, > a-s i f  it had, the security o f the records 
must have been shaken, and rendered next to nothing.

Fhe decisions upon this point are not at one. In the case of 
Henry Elliot againjl William Elliot, obferved by Falconar, loth 
November 1749, it was found, that minority made no interrup
tion. It is thus stated by the Collector.: “  James Scott o f Bristo, 

with consent o f James his eldest son, disported ioth May 1692,
in which month he died, to William his second son, on the nar- 

f  rative of the receipt of a certain sum o f money, the lands* of 
Borthwickbrae, Chisholm and Woodburn, and the Kirklands of 
Ancrum; and William, with consent iof James, disponed, 1695., 
the Kirklands to Thomas Torteous, who was infeft 1696; and 
both the brothers, 1697, disponed the lands o f Chisholm and 

“  'Woodburn to Sir James Stewart o f Goodtrees. Afterwards, 
“  the heirs o f Thomas Porteous disponed the Kirklands to Wil- 
“  liam Elliot.

“  John Elliot o f Thorleshop had been creditor to old James 
“  Scott, by his obligation in 1684, on which right Henry Elliot

sw .   " “  his
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“  his grandson purfued a reduction o f the disposition to William
“ Scott, as gratuitous to a conjunct person, in defraud of credi- 
“  tors.

“  Anfwered, Prefeription.
“  Replied, Interruption by minority.

Duplied, Minority may interrupt the negative prescription o f 
the pursuer’s ground o f reduction running in favour o f Sir James 

“  Stewart, who made not ,his right real; hut Thomas Porteous 
having taken infeftment on the disposition to William Scott, 

“  and that by William Scott to him, there is a positive prescrip- 
“  tion run in favour o f the defender, his-predecessor, which is 
“  not interrupted by the minority of the purfuer, who had a right 

of reduction, but no real interest in the estate, having only ad- 
“  judged after the coursc o f the prescription.

“  The Lord Ordinary, in January 1749, Sustained the defence 
‘ uPon the positive prescription proponed for William Elliot as 
“  to the lantls o f Ancrum, possessed by him, his predecessors and 
(( authors, upwards of 40 years, upon the charter and feilin 1696 ; 
“  aud Sound, that the interruptions o f the negative prescription 

run against the bond, did not interrupt the positive prescription
as to the foresaid lands o f Kirklands.”
Mr Falconar adds, that there was a reclaiming petition and an-

swers, in which the point of minority was argued, but the next
interlocutor proceeded upon this, thit William Elliot, the pur-
chafei, was not obliged to insiruct the onerous causc of the disc
POsition from Scott of Brisio, to William his son, after so long a
time; but the first interlocutor is a judgment in point, finding
that minority, though it interrupted the negative, did not inter- 
rupt the positive prelcription.

.Some years after this, a contrary judgment was given in the
cafe of Hamilton Blair against Robert Sheddan, and others, Far. 
Coll. 6th December 1754.

The next cafe, so far as the petitioners know, in which this 
question occurred, was that of Alexander Campbell, the heir-male 
of the old family of Otter, aga'mjl John Campbell of Otter. In 
that cafe, John Campbell strenuousiy maintained, both in his 
papers before this Court, and his case before the Houle of Lords : 

That the deductions claimed on account of minorities, were 
|| not founded in the statute 16 17 ;  the deduction directed by that 
tt lta' ute’ on acc°unt of minority was intended for, and is only appsi- 
„  cabsp t° the negative prescription ; and it would weaken too 

much the sceunty given to land property in Scotland from the
“  records,
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“  records, if the statute was to be so construed, as to allow mi- 
“  norities to prevent the general salutary rule of the statute 
“  from having effect : That an uninterrupted possession of lands 
“  for forty years shall not thereafter be disquieted by virtue of 
“  prior infeftments, public or private, nor upon no other ground, 
“  reason or argument, competent of law, except for falfehood.”

Alexander Campbell, in his cafe, on the other hand, maintained : 
“  It is an established principle in the Law of Scotland, as it like- 
“  wife was in the Civil Law, that no period of time is to be al- 
“  lowed in the computation of prefeription, during which the 
“  owner was in a ssate of non valcntia agerc, or disability to recover 
“  the possession. Upon this ground, years of minority, idiocy, 
“  or other disability, are always deducted in the calculation of 
“  prefeription ; and, therefore, the interlocutors allowing proof 
“  of minorities, in this cafe, are undoubtedly right. Upon the 
“  same principle, the time during which the right of the proper 
“  owner is under forfeiture, is necessarily to be deducted from 
“  the years of prefeription.”  In this cafe, there was no occasion 
to determine the general point, either here, or in the House of 
Lords. The fact not supporting Alexander Campbell in his plea 
on the minorities, he had been allowed a proof of interruption by 
minorities, and otherwife, but he failed in it. I f  he had brought 
such proof, the general point would have received a judgment, 
both here and in the Houle of Lords. But this Court paid no re
gard to the non valentia agere of Neil and Alexander Campbells, 
on account of their forfeitures ; and, therefore, found that the 
pursuer had produced sufficient to exclude, except as to a fmall 
parcel of the estate possessed by the liferentrix, under a title from 
the old family ; and upon mutual appeals, the judgment was 
affirmed, in as far as it found the titles produced sufficient to ex
clude, but reverfed as to the liferented lands.

Lord Kames, in his last collection o f decisions, published as 
late as 1780, has given a report o f the cafe of Blair againjl Shed- 
dan ; and the petitioners shall beg leave to transcribe what his 
Lordship subjoins to the report, as the account he gives of the de
cision, and the argument he offers against it, will, it is thought, 
very much take off from its weight. After stating the interlocu
tor, his Lordship adds, “  The Court divided ; thofe who voted for 
“  the interlocutor did not enter at all into the distinction, though 
“  obvious betwixt the positive and negative prescription, they 
“  Suffered themfelves to be led by tbe authority o f Stair and 
“  M'Kenzie, and by the prepossession o f common opinion.



' R p u rre d , at advising, that an argument might be drawn 
t{ R.on] the lhoit prescriptions. i he triennial prescription o f fur- 
tt llllhinp» is not properly a prefeription, but oissy a pre- 
<4 fumPtlon o f payment or satisfaction, yielding to a proof o f the 
<4 COIltrary- st was found, Fountainhall,.27th January 1709, Brown 
u con/ra Brodie, That minority does not interrupt this short pre- 
t( ^option. The reason is, that minority can only have the ef- 
<t fea; to relieve from lesion, occasioned by negligence, hut can-

have the effe(R to vary a legal presumption. This consu 
<( deration applies most directly to the positive prescription, which 
t is a prefumptto ju ru  et de jure o f right from possession of 40 years 
„  commenced upon a title o f property. There is another cafe, 
f( which an argument may be drawn, though not so directly. 
„  J hc lePtenmal prescription o f a cautionary obligement, was
„  *ound to run aSainft a minor, Dalrymple, 10th December 17 12 , 
« St.ew?rt c.ontrf  Douglas, on this principle, that the privilege 

of minority does not prevail over a statutory privilege bestowed 
upon another. '

i( “  Jh e  Advocates who pleaded for minority, assimulating our 
P°sitive pielcription to the Roman Usucapio, insisted, That there 

„  cast be 110 P°suive prescription, but in consequence o f the ne-
 ̂ • i l l U *  \ as minority interrupts the latter,

mu* a'^° interrupt the former. Were this argument to hold 
<t there could not be a positive prescription of a right of proper- 
<( ty » for Such a right ot property does not fall by the neo-a- 

tlve prescription. The positive prescription puts an end°to 
tc evei7  claim. Why ? Not that a claim o f property is lost non 
M "W o ’ .but that the statutory title is a good evidence o f proper- 
„  ^  aSajnft all the world ; and i f  the possessor be proprietor, no
£( “  , r sp?n ,be' . 1 Purchafe an estate affected by an adjudication.
„  sghe. adjudger is first inscft, and lie obtains a decreet o f expiry 
tc 0 t e Jega l> yet his claim is not good against my statutory
„  tltle» “ 1€!uSh hls claim of property is not lost by the negative

prelcription, because it could not begin to run till the !e<ral 
4 was expired. °
„  “  Bg ldes the arguments in law, Several considerations disposc
a 1H< i' •1<,,n? y against the interlocutor; the unfettling property by
<t mg klPspmg law-suits about i t ; the obstructing the commerce 
l( or Iantl by rendering purchases less Secure j and the rendering 
<( our rec°rds less perfect, by sustaining objections to a title o f 

property which cannot be difcovered in the record.”

[ 12 ]
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In further illustration of his Lordship’s position, that there 
may be a positive prescription, without a negative running at the 
same time, the petitioners shall only put the cafe of a man’ s exe
cuting an entail in favour of his son, and the heirs-male o f his 
body, under strict, irritant, prohibitory and resolutive claufes, 
without carrying the line of succession any farther: That the Son 
neglects the entail, and makes up titles in fee-simple, upon which 
lie" possesses for 40 years without having any heirs-male of his bo
dy ; that afterwards, he has heirs-male o f his body, the peti
tioners apprehend, there can be no doubt, that he would have 
acquired a fee-simple in his perfon, by possessing 40 years on un
limited titles, though there was no perfon, in rerum naturu, against 
whom a negative prescription could run.

But supposing it to be true, in the general, that the years of 
minority are to be deduced, even from the positive prescription; 
yet the petitioners apprehend, the doctrine will not apply to the 
cafe of a tailzied fettlement, whereby there are a number o f Substi
tutes, all having a title and interest to bring an action for making 
the tailzie effectual, without knowing to which of them the fuc- 
cesiion is to open first.

Supposing that the exception of minority in the statute 16 17 , 
was meant to extend to the positive, as well as to the negative 
prescription ; yet it certainly must be understood to have had in 
view, such' minorities only as had a certain definite term, and 
not such minority as was perfectly uncertain and indefinite, and 
might have the effect: o f preventing the prescription from running 
for hundreds o f years, or for ever; accordingly, it Teemed to be 
clearly the opinion of your Lordships in the prefent cafe, that it 
was not the minority of every substitute in an entail, that could 
interrupt, nor indeed, that o f any other, than the nearest 
substitute at the time, and it Seemed to be supposcd, that this 
would not render the prescription of tailzies perpetual or uncer
tain, as the period can never go above 21 years beyond the 40.

But it would Seem, that this limitation cannot have the effect: 
supposcd. I f  the nearest substitute was to live long after he was 
minor, no doubt it would ; but he may die in minority, and be 
succeeded by a minor, and fo on. In the prefent cafe, the pur
suer says, he was but two years old in 1775, when he came to be 
the nearest substitute, and therefore, according to his argument, 
the prescription could not be completed till 1798 ; and supposing 
him to die in 1793, and the next Substitute to be but a year old,

D twenty
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twenty years more would be necessary to complete the prefeription, 
and lo on. 1  lie limiting therefore the deduction of minority to 
that of the nearest substitute at the time, must render the period of 
prescribing against a tailzie very long and uncertain ; and it is 
clear, that such minority could never be in the view of the Lesuss 
lature at passing the statute 1617. Accordingly, fo Lord Bankton 
lays it down, vol. ii. p. 163. as follows: “  Rights mortified to pious 

uscs have not the privileges belonging to minors, becausc the 
exception cannot be extended: Nor is the reafon the same; 
for the term of minority is certain, whereas the other is infinite; 
and if  such exception took place, thesc things would be abso
lutely exempted from prefeription, contrary to the express terms
of the statute, which comprehends all kinds of rights not spe- 

“  daily excepted.”
And so it was determined in this Court, in a cafe obscrved in the 

Dictionary, v. ii. p. 122,  where it was found, that prefeription mieht 
run against Heriot’s Hospital, though a foundation for minors ; 
and the reason given for the decision is in theso words : “  That the 
“  minority sufficient to elide prefeription, was only the species of 

minotity that runs out and terminates at the years of 21, which 
 ̂ the cale of Henot s Hospital, which never expires, the

boys being always turned out at their age of sixteen, whereby it 
“  is. a succession of perpetual minors ; and found this Hospital not 
“  within the exception of the act of Parliament 16 17 , touching 
“  prefeription, which is JlriElijuris, and not to be extended, espes- 
“  cially ad cafus infolitos et incogitatos.”

The decision is plainly founded upon this ground, That the ex
ception in the statute was only understood to apply to such mino
rities as are temporary, but not to such as are perpetual.

The petitioners have above put a cafe, from which it appears 
that the positive prescription will run, though there be no sub
stitute at all in existence. I f  fo, it feems to "follow, that it ousmt 
to run where there is a substitute in existence, though he be mi
nor, and that the fallacy o f the argument on the other side, lies 
in this, That the positive prescription cannot operate in favour 
of one person, unless there be another who is losing by the ne
gative. But even supposing that position to be just,"it is submit
ted, that the more proper view o f the cafe is, to consider the 
lieiirs o f tailzie as a collective body, Some o f them having nearer 
and some of them more remote interest ; but all o f them having 
interest, without knowing to which of them the Succession is to 
open; and therefore, in that light, as it cannot well happen,
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that the whole collective body are minors, so it can at no time be 
said, that the party against whom the prefeription is used, being 
the whole collective body, are minors, and consequently there can 
be no place for the exception of the statute.

The petitioners have only to add, that this very precise point 
was determined in the noted cafe ot Mackersto n, which was as 
follows:

In 1669, Henry M'Dougal had taken a disposition of the lands of 
Mackerston to himfelf in liferent, and to Thomas his son in fee, 
reserving to himfelf power to alter and dispose of the subject at 
pleasure ; and a charter having followed upon this disposi
tion, both the father and son were infeft thereon that same
year. . f  '

In 1684, Henry M ‘Dougal, in virtue of these reserved powers, 
made an entail o f the estate, reserving his own liferent, and gi
ving the fee to his said son Thomas, and the heirs-male o f his 
body ; which failing, to the faid Henry himself, and the heirs- 
male of his body, with several other substitutions unnecessary to 
be here mentioned, and limitations upon the several heirs, not to 
contract debt, nor alter the succession.

In 1692, Henry M6Dougal died, when he \vas succeeded by 
Thomas his son, who had right to the estate, both by the charter 
above mentioned, and by the entail made by his father, but did 
not expede any charter upon the entail.

In 170 1, Thomas died, leaving three sons, Henry, Thomas, 
and William, all then infants 5 and Henry having made up his 
titles by a special service, as heir to his father, upon the footing 
of the investiture 1669, he, in 17 15 , executed a disposition of 
the estate in favour o f himself, and the heirs-male of his own 
body ; which failing, to Barbara M‘Dougal, his only daughter, 
and the heirs-male of her body, with other substitutions ; and 
this disposition was not completed till 1723, when the said Bar
bara having been served heir o f provision in general to her fa
ther, site came thereby to have right to the procuratory in the d is 
position 17 15  p and having resigned the lands, was publicly 'in
fest: therein.

Upon these titles the estate was possessed till 1738, when Tho
mas M‘Dougal, the immediate younger brother o f Henry the se
cond, having obtained himself served heir-male and of tailzie, by 
virtue o f the settlement 1684, he brought a reduction of the set
tlement made by Henry bis brother in the year 17 15 .

It



It was alleged for the defender, that the tailzie was loll by the 
negative prescription, and also, that the defender's right was esta
blished and Secured by the positive prescription.

To tliiŝ  defence two different answers were made, i fl That 
the prescription could not begin to run till the death o f Henry 
the second, when the Succession came first to divide, idly, It was 
al eged that the minorities o f the pursuer and his two brothers 
fell to be deduced from the prescription. But this notwithstand
ing, the Court found, u That the defenders had the benefit Loth 

of a negative and positive prescription; and further found, that 
the m.nonties o f Thomas and William M'Dougals could not in
terrupt the prescription, and that the pursuer Thomas M ‘Dou- 
gal could not found upon the minority o f Henry M'Dougal his 
brother, m order to prevent the running o f the prefeription in
favour of Henry M'Dougal, and Barbara M'Dougal, who de
rives right from him.”
By sms decision, the following propositions are clearly establish

ed: JA  That the prescription o f a tailzie cannot be interrupted 
by the minority o f an heir, possessing an estate upon an unlimited 
i it le. idly, That it cannot be interrupted by the minority o f that 
heir who is next in the order o f Succession. And, laflly, It was 
found, that Thomas M'Dougal, who was the pursuer o f the pro-
cels, could not found even upon his own minority, to interrupt 
the prelcription. 1
%

May U therefore please your Lord/hifs, to review your former inter
locutory audio fa d , that the years of the pursuers minority, from
the period oj his father's death, ought not to be deduced from tbe 
years of the prescription.

According to Justice, &c.
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