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HAT in the compétitio Betwixt the petitioners and George-
Alexander Gordon, who defigns himfelf only fon of the ic

cealed Charles Gordon, 10111(3 time conful at Tunis, and is claim-
ing as heir of tailzie and provifion to the deceafed Alexander”
.Gordon of Whiteley, which came before this Court, upon a re-:

L

ander Gordon, againft the })Ctltl{)l'lt'l‘%, and an advocation by them
of the brieves Iﬂucd out for ferving him heir of tailzie to the de-
cealed Alexander Gordon ; which procefles were conjoine d, your | |
Lm(ilmps were pleafed, of this date, to pronounce the 1 ollow- July 17
ing interlocutor : “ Upon report of t]lt Lords Alva and HI'IH_IL']'—-

land, and h: nm; advifed the writs produced, and the infor-

“ mations given 1n for both parties, find, That the years of the
*“ within mentioned George-Alexander Gordon’s minority, from
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D)
‘“ years of prefcription; but repel the reafons of reduétion
“* brought by the faid George-Alexander Gordon, founded on
““ the {eparate {ettlement of the moveables executed by the with-
“ in mentioned Bailie Charles Gordon, affoilzie from faid pro-
‘““ cefs of reduction and declarator, and decern, and remit to the
““ macers to proceed accordingly.”

As the laft determination, repelling the reafons of reduction,
prefers the petitioners, they would have acquielced in the inter-
locutor as it {tands, had not their party '1‘.~1'm1jq|1t it under review,
and that there is a probability of the caulegoing elfewhere. This
renders it improper in the petitioners to depart from any ground ;
anid therefore, theéy will be forgiven for ﬁll_)mitting to reconfi-
deration the point regarding the minority, which, on account
of its generality and importance, has a claim to the greatefl
attention.

[t is unneceflary, 1n arguing the prefent queftion to give a minute
detail of all the different deeds and circumitances {tated in the
tormer papers.  Bailie Charles Gordon, in 1724, purchafed from
Alexander Gordon, then of - Pitlurg, the lands of Pitlurg and
Achorties in Banflihire. 'The price of thefe lands, including the
redemption-money of certain parts that had. been wadfetted, a-
mounted, as the petitioners underftand, to 60,000 merks ‘Scots :
and the difpofition by Pitlurg was taken to the Bailie, his heirs
and aflignees whatfoever, to be holden blench of the granter. and
his heirs; but under the burden of making payment to James

5

Milne of a wadfet fum of L. 887%73:13:4 Scots, which affected
\chorties ; and of another {fum of L. 10,874:0: 10, which affect-
ed Pitlurg, neither of which wadiet {fums were redeemable till

=3t

Whitlunday 1735. ~Upon the precept iy the difpofition, the Bai-
lie was infett, and hissmfettment d

““ the 1775, when his father died, fall to be deduced from the

luly: recorded.
BLI'I]‘IC (Gordon had foar CII”L];‘("I], (WO ln:inu, _-\lt*:\nn(]cr and I”h”-
and two daughters, Janetthe petitioner, married to ‘Alexander Daff

of Hillockhead, and ' Elizabeth, now ‘deceated, who was married ro
James Grant of Dalmennoehj of 'which/marriage Magdalene Grant

-
—

the other |1('li[ifmr'r, is the nlil_‘v‘ furvivino iflne.
Of ‘this ‘date, ''Bailie Gordon executed a difpofition and affiena-

tion, 1 favour of ' Alexander his' eldeft ton and heir, and his heirs
and :llii;_;nct"-‘-, by whicly he conveyed to -him his “whole mos eable
debts and eftects as (pecified 'in the deed, ‘with a fmall plec

land 1 the ' 'neighbourhood’ of Eloin. By this deed, the Bailje
declares the purpofe ef the difpofition to be, to clear 6ff the v 1d-
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fet rights upon the lands of Pitlurg, &c. ; and he appoints what-
ever fhould be over, to be fettled upon good fecurity, perfonal or
real, to enable his {aid eldeft fon to pay the following provifions to
his younger children, wiz. 4000 merks to his fon John, 3000 merks
to his daughter Janet, the petitioner, and 3000 merks to 'his
daughter Elizabeth. This deed alfo contains -a noemination of
tutors and curators to “his eldeft fon and younger children.

Soon after this, the Dailie was (¢1zed with an illnels, of which he
died in lefs than two nonths ; and, while in this {ituation, was
prevailed on to execute an entail, whereby 'he difpones the faid
lands. of Pitlurg and ‘Achorties, to the faid Alexander Gordon his
eldeft fon, and the heirs-male la wfully to be prf)('r{:nt(*d of his' body ;

which failing, to John Gordon his (econd fon, and the heirs-male of

his body ; which failing, to Robert Gordon' writer in ‘Edinburgh,
(who afterwards (erved. himfelf as tutor,) and the‘heirs-male of his
body ; which failing, to Charles Gordon, brother-german of the faid
Robert. and the heirs-male of his body 3 which failing, to his own
nearelk heirs-male, and the heirs of their bodies whatfoever. This
difpofition is burdened with the payment of the wadlet f{ums con-
rained inthe contracts of wadlet with Milne, and the above men-
tioned provifions in favour of the younger children.

3ailie Gordon died upon the 11th January 1731, being the for-
ty-ninth day. after the date-of the fertlement, and the tutors nomi-
nated by the firft deed declined to accept ; upon which the fard Ro-
bert Gordon,. the writer, who was the eldeft fon of the Bailie's
eldeft brother Robert, took out a brief from Chancery, directed to
the Sheriff of Moray, for-ferving himfelf tutor in law to Alexander
Gordon. In the courfe of the {ervice, |ames Gordon, the imme-
diate elder brother of Bailie Gordon, appeared, and protefted againit
the {ervice, on the footing of his being tutor 1n law ; and furcher,

that Robert Gordon {hould not be allowed to found on the {21d

tailzie. as it was executed. on deathbed, to the prejudice of the

heirs at law. TheSheriff, however, allowed the fervice to proceed, M

referving to James Gordon to reduce it as accords.

Robert Gordon, foon after; his {ervice, preferred a petition 1n
name of himfelf and pupil, then ten years of age, for a warrant to
record the tailzie, which was granted of courfe ; and the tailzie was
recorded. but no infeftment ever followed upon 1it.

At Whitfunday 1735, the tutor paid out of the .perfonal
to Milne, the wad{et fum of Achorties, being L. 8873 : 13 : 4, and
rook from him a renunciation, :with a procuratory 1
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“deeming the wadfet of Pitlurg ; and, 1n July 1730, obtained a de-

Tyl

Alexander Gordon, and the feries of heirs named in the tailzie ;
and the renunciation was duly regiftered.

When Alexander Gordon attained the age of fourteen, he chofe
curators for himfelf, of whom Robert Gordon, who had been his
tutor, was none. Alexander Gordon, and his curators, being ful-
ly {enfible of the irrationality and injuftice of the tailzie exeented
by Bailie Gordon when on deathbed, borrowed money for re-

|
cree of declarator of redemption againft Milne; and, having there-
by attained the full pofleffion, they, of this date, took out a precept
ot clare from Alexander Gordon of Pitlurg, the fuperior of thefe
lands, for infefting Alexander Gordon of Whiteley, as heir to his
father, in {aid lands ; and, upon this precept, he was infeft in the
lands of Pitlurg, Achorties, .

Alexander Gordon, and his curators, afterwards raifed 2 proce{s
of reduction of the tailzie, upon the head of deathbed, againft the
heirs of entail, all of whom were regularly cited, but none of them
compeared. Lord Kilkerran, Ordinary, allowed a proof, which
having been led, and advifed by the whole Lords, upon a prepared

“* {tate, judgment was pronounced, finding the reafons of reduction

proven, and reducing and decerning.

In 1747, he took a new difcharge and renunciation from Milne
I}::t_' ‘.‘..‘Ll.i'l‘nf I f;T" E*M.}l 5 :u‘!“*f«, ‘z‘-}lt'l'{ irl, Ltj‘[! I’ nNarr Hii‘:}jf the r?i‘l}‘ﬂ-
ition by Pitlurg to Bailie Gordon. and mfeftment on it. and his
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The {aid Al varider Gordon of Whiteley died on the 1oth of

3"\11;1;11“ 173873, mit]}mlt any he 11'% of his body, and without having
made any {ettlement of his eftate, real or perfonal, whereupon, |
his ’:.nmh:r John puuqu i?.-fi him, the {ucceflion opened to the
|;{_*1itiutlf'r-~, and they obtained themfelves ferved heirs-general,
and of line to him, LUpOli ” brief directed to the Sherift of Edin-
burgh. Thev likewife obtaine | a precept of clare from Mr Goi
don-Cummine of Pitlurg, the [uperior, whereupon they wer
feft. and are now im poflefhon.

While thefe titles were f_nmI-IUin*", the {aid Georg rE- \les
Jer Gordon defigning himfelf the only ton o1 th‘ decealed Charl
Gordon, the fourth fubftitute in the fore iﬁ.{!l‘ f?ii";n:.;ufr;l l’_!T‘T",i;'.':V.
had taken out a biie f from Chancery, directed to the Bailies of ¢

Canoneate, for ferving himielf heir-male, and ot ll]u\ i{ion, to thi
l;tfi' \! ‘xlt‘L"_L";‘ (:u]':‘_tnn O1 W\ lﬁlt-l{'m" Ullilt']' 1_[];_- {;.r{ { I f‘.:?‘t-w]:{';r_.;";

"T' LLlil-.it*, cXecute d 11“ )"t'll.ll' 'il ll'lf S ('rul‘tt.un. ] f{' :'.'!1‘-} *.ILl
-nd executed a fummons of reduction and declarator :u:jp'zrz:f he
petitioners, calling for produétion of the forefaid tailz precept

of clare. and infeftment, 17309, decreet of reduétion of t}n- tarlzie
~htained before this Court 1n 1744 5 the difcharge and renuncia-
tion of the wadfets eranted by Milne in 1747, with the late titles
W ;m]l the pe Hlmmu had made up as heirs of line to the {aid
lexander Gordon of Wh itelev 3 and um 111-‘i':n-,{ *‘m reduction of
all rhefe writings, except 111‘ forefaict d ;l]mi tion of tailzie. 1‘!
this ¢ round. That the decreet reducing fard tailzie, was o btained
bv the decealed Alex: mwu Gordon, upon a difguifed ftate of his
father’s fettlement, o date the 13th and 23d November 173
which, though rmmutfr‘ together, he took upon him to reduce
the 1‘111'{_'|L+_1_\ m_tf_\ 11 Lu]x,lt, lllt___ Tt({"‘ﬂfl br: mtll of the ji_'?tlt Inent,
vhile. at the fame time, he ;t(‘{'t-*]Jtt';l of, and homologated the

firft part of his father’s fettlement, and that the {aid decree pro-

ceeded in abfence of «the heirs of tailzie. who were called as di
fenders in the procels.

The petitioners, the defenders in the prefent action, offered a il
of advocation of the faid brief, which was I‘*“ ¢ ;': . and having come in
courfe before Lord Efkgrove Ordinary, his Lordthip advocated the
brief, and remitted the fame to the macers to p:wud iheranresn
common form. And afterwards, Upfm a petition, the Lords Alva
and Henderland were appointed afléflors to tl

The petitioners (tated two objections to Geor: oe-Alexander Gors=
don’s fervice ; 1/2, | imt the tailzie on which he claimed had been
reduced and fet afide by the decree of this Court in 1744 ; and,

B 241
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2dly, That the faid tajlzie was extinguifhed, and cut off by the ne-
oative prelcription, and a fee {imple eftablifhed in the J;m'ff;n of
the late Alexander Gordon, by pollefiion for more than forty years,
upon the unlimited title he made up In 17309, he not hm'i;n; died
tll Avgufl 1783, |

To the Jfirfl, it was anfwered on the part of the claimant, That
he was entitled to be heard, and reponed againft the decree 1744,
which had gone in ablence, without 4 material defence having been
ftated, viz. That the difpofition and alignation to the n‘ar»ar(-;d:]{f,
executed but a few days before the tailzie, was to be connected
with it, and the two confidered as making but one total {ettl, ment :
and as by that lettlement, the puariuer had received a mov. able fuc-

ceflion beyond the value of the heritage put under reftri tion by tail-
zie, he could not be allowed to approbate andreprobate. To the 1

objection, it was anfivered, that where prelcription is pleadedto cut ofF
the right of a minor, the years (:-I‘minm*it}.‘ mult not be reckoned as
part of the forty years: and that Charles Gordon, conful at Tunis,
father of the claimant, in whom was velted the eventual rioht of
{ucceeding under the difpofition 1740, andof challenoing anyat

1IVattemot
f - i

made by the late Whiteley to deteatr that lettlement, (the two pre-
ceding (ubftitutes, John Gordon, Whiteley’s brother, and Rob. 't

Gordon, writer in l-h:linlmr:gh, h:n'inf_: both predeceafed him with-
out iflue male), died at Tunis in [775 3 at which time, the clai

J Nr 3 [ L iaN -I4:]'
ant was an infant of only (WO vears ol a2, !1.'1‘.i[‘::__j been born 1N

Auguft 1773, from which period the claimant was the perfon 3

LA

gainft whom the prelcription was luppofed to be runnine. and

klE:..-‘

whole right of fucceflion was thereby cut off ; and if the vears of

1S I”i“”l'i(}’ were deduced, the p:“:*li';'ip:iun was not near com-
l)l(‘frﬁi_i at the time ) \\lliii(]fﬁ\’iﬂ cdeath.

T'he macers, after hr;u'inf_z parties, appointed them to lo.

& [l-
fl}l‘tl];liif}ll-é. J\Llhf"’l'xliﬂlﬂl}j&', i‘]lz=1‘{i‘!.l{in:‘:-- wWerce ]"rr‘-; {Hl‘ul, : ‘:-:i 1‘:; Ol an
;ill}’*“L‘.!?iHI] for the now petitioners, which was agreed to by the other
party, your Lfrn!!hip% remitted the procefs of reduction and de-
clarator to the procels of advocation of the brieves, and can; ned
thele procefles ;: and afterwards, upon adviling the informa ns,
your l_,m'(lihi]:.-:, upon report of the Lords Alva' and Hender :

ly 17.1784Pronounced the interlocutor recited 10 the entrance. whicl In effecy
repels the laft t.;].‘.'jt’('“”H, and fuftains the firi , and which interlo-
ClLitor ]-, 110\ 111!}5!}}[[(‘([ LO TI'¢ .x, i[i as fail a5 i[ fIHL.]- 1 (

years ol George-Alexander Gordon’s minority, trom his father’s
.r' . o — - P [ 1 » l‘ ' Y ™ o - . Yy r = .;‘I ~ . =
1Ll 111 ] /9y !1I'_:ft D( {LL.I'\.kLml 11 O1}) .‘,1'?1’_ Vears of pr¢




The geeneral queftion, whether the years of minority muft b

deduced from the yE€ars of ]}1'{_‘1;;I'i],;*'rlitﬁ..ili5 {hif_];-{‘]l*‘_'j}_‘-, PO the con-
ftruction of the ftatute 1617, which 1s as follows: ¢ Our Sovereign
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L.ord, confidering the great prejudice which his Majefty’s lieges
fuftain in their lands and heritages, not only by the abftracting,
corrupting and concealing of their true evidents in their mino-
rity and lefs age, and by the amiflion thereof by the injury of
time, through war, plague, fire, or fuch like occafions, but alfo
by the counterfeiting and forging of falle evidents and writs,
and concealing of the {fame to {fuch a time that all means of 1m-
proving thereof 1s taken away, whereby his Majeity’s lieges are
conftitute in a great uncertainty of their heritable rights, and

divers }}lt as and actions are moved againit them tii"‘ta-r the expi-
ring of thirty or forty years, which neverthelefs, 1V]
l;;\x, and by the laws of all nations, are declared um! and 1met-
fectual ; and his Majeifty, according to his fatherly care which
his Majefty hath to eafle and remove the griefs uf his {fubjects

being willing to cut oft all occafion of pleas, and to put then

in certainty of their heritage m all time coming: 'Hzan*-
fore his Majefty, with the advice and confent of the eftates of
Parliament, 11\, the tenor of this pre mwt act, {tatutes, finds, and
declares, That wholfoever his Majefty’s 1._[,_{(-, their predecef-
fors. and authors, have bruicked heretofore, or fhall happen to
bruick in time coming, by themfelves, their tenants, and oth

having their rights, their lands, l'mrfn:h;a, annualrents, and othe
heritages, by \ill e of their heritable infeftments made to them
by his Majeity, or others, their {fuperiors and authors, for the
(pace of forty years umtim':i’*' and together, following and
enfuing the date of their {aids-infeftments, and that peaceabls
without any lawful 1111@1‘1‘L11;tmn made to I}uvm therein di e

the {aid ]}tt.f' OI IOrty ye€ars, that {uch ;'.r‘;‘ffflz o tREeIr D ITS.
fucceflors, thall never be troubled, purfued, or imquieted in th
} Sielo ; . ;

heritable 19711 mtl FOPETTY of thewr {aids lands and heritas

1.
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forefaid, by his _\m‘;[uiu, or others, theil lTUPET1I0rs Or autnol

their heirs and {uccellors, nor by any other perion preenaing
1*{:_}][ to the {lame by virtue of Prior INTCITIMENTLS, 1'-.3"“1“_ OI PrI

vate, nor upon no other ground, reaion, or argument competent

of law, except for faliehood, providing the
and produce a charter of the faids lands and others forefaid,

a
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g\‘l*;ilt‘!_\‘{.! to them or thei PICacccilors, DY their 1aid {uperiors
$ . - e . - 1 . ks | i ] i . 4 : 3 :

and authors, preceding the entry of the faids forty years

{eflion, with the inftrument of {eifin following thereupon ; or.




[ A
““ where there i1s no charter extant, that they thew and produce
““ mmftruments of feifin, one or more, continued and fi m(lmrr toge-
““ ther, for the faid lplu;( of forty years, either [:mcculmrr up
““ on retours, or upon precepts of clare conflat; which rights, his
"t Majefty, with the advice and confent of the eftates forefaid, finds
and declares to be cood, valid, and fufficient rights, being cled
with the {aid p("iu-'zl le and contmual lmﬂ‘(*l 1on of forty years,
without any lay ul mu:m]mrm, as faid i1s, for bruick 11 g of the
" heritable right of the fame lands, and mhfh forefaid : And
" ficklike his Majefty, with advice forefaid, ftatutes and ordains.
" That all actions competent of the law upon heritable bond

e 1 (
" \'t'I'ﬁmH~~_ t'w:}’_!':tt_?fa, Or (JI_]H']H \\'ll‘tt'i}rt‘w'r {'iT]]f']' :"_]‘;'f ":fh r!:'i'.rf 4
r Or to I;n‘ ITHL;!t‘ LLT}L'F [ll(' (IItTL' llf 'TEO] l i]] IM? I}i]yi1:rr] \ti? :}:
“ forty years after the date of the I:mu-, except the {aids rever-
- i}um be i'uf:r}w:r‘il:* within the body of !]u* mfeftments ufed
b ]n'm 1CC u ]}\ !]}( I}f:lqr Itlﬂ O Y []I( ';f' ] : Tf )T |1;., 11 lf .«,f 1_}~1f-
o 1~=..n._., ‘regiitered 11 the clerk of re oter |m lmr:l s 3 1n the which
“ cale, 111 ing all fatpicion of falfehood ceafes, moft fui ly the actions
“ upon the {aids rey *.-*'."fwnw ingroflfed and regiftered, oucht to b
" perpetual : Exceptin - always from this }11'{-71 nt act, all aétions

““ of warrandice, a.lull thall not prefcribe from the date of the
bond or imfeftment \H}H't:lllmn the warrand 1CE 1S 1?4;-;}”
only from the date of the diftrefs, which {hall pred ribe. it
* bemg purfued within forty years, as faid 1s: And fickl]

Hif' It
* declared, That, in the courfe of the faids fortv vears prefcrip-

[y - |

t1on, tuiic } Carls f'fj I!ii[]iil'i[‘u :{Ilfl lt‘lw A2 C f]};{]] I;i;kxii}' be ¢ Ount-

““ ed: but only the years during the which the parties, again{l
" whom the prefcription is ufed and objected, were majors. and

ll;ul'l i\".llli:i‘\-{,‘ili‘ \{_I,‘ll.a‘ f]? hxi_'"f'.

' + 141 T i 1" 1 77 | " : "o E " " ..
‘I}f._ }'KLILIH;;".]w l]i:l;ilrl‘» CONCECIVE, 11 l"wl]t'f:rf?"”h CNIS 1tatute,
- v - L] -
' 1 1 ' L] 1 t \ . .-11¢- l A" |
that the years of minority ought not to be deduc¢ted from the po-
[ITIVE |'I'{’.t‘I] I*”! Ihl' lcatute nirit lIiH'f‘-(iiItt'-.‘_ DOIITIVE [-!'t 1CT11]
: | B e ."' & ' -“-"*.. .rf--..~ -‘ s 1]. . r -4: . ! ]', s [
I L ‘! l‘;l !,-;¥-F.'-'f!.; 'L/lfi‘ru.1 Ll, .fl.l'i f L lliu?1 ch ] t I: rp]. """ A S = B i L™
11, ' 1 : . i S ae ' ]1‘_' s = . . ) \ - '
H--ihiw'ltr.:;ll‘ and 1eilin 1ror more [}!.*‘.1 il yCdadrsS, 11as a ¢00d
1.4 1 1 LT ] e 11 T : f.
1 ] | Ll1dalCd w2 | o i CUunch - { { \I'I \ {
) -
'y perion whatever, upon any ground, reafon nt
L b | 'I- . . 1 J
' LA ii. II* | . ¥ ;f I[ }II ]|] { A l T] IIJ | ‘.|.'r
i I | & ] 1
l i | { 1 L Tt | : i | - -‘:‘ ‘-.T
L101) l 1) C oDHMEROQEC 1 EXCE] O11 . T }t‘ |VE,
' ! } \ -
| 1 O the negative 1 /7, AS to reveriion. ineroii
' L 11} | | CIILS £ . k ) L L1 S O W L
| i -
| \ ) Tl v i '




1

T .9 IR

: )

In order to, make way for deducing ‘minority from the pofitive
;_)rcﬁ*riptifm, it muft be | fuppofed, that the exce PUION 25 tO MINOTI-
Ly, in the f{t atute, does not relate mere l_‘, to the NEga t1ve ;..fi(]ll;—
tltm to ‘which it 1s fubjoined, but to the pofitive ];“i :‘z;,T'ml n-
troduced by the firft part of [llt‘ {tatute. ~But this feems to be con-
trar y to ever 'r 111]1; {}1 L(}I}“Itl{ Llf!'] ;t]hl IIH{‘I‘]JI{'T'ltluI!. The fta
rute introduces two diftinét kinds of preicription, with a limita-
tion as to each. After explaining the firft pre (_li}Jri(m, it adds 2
limitation, wiz. of falfehaod, with a general and comprehenfive
claufe, excluding, 1n the {trongeft terms, every other. Then 1
proceeds to the next kind of prefeription, after explainmmg which,
it adds three limitations or exceptions, of which minority 1s the

latt. But upon what principle of interpretation, the exception
fubjoined to the laft {pecies of prefeription: thould be underftood
to be in addition to the exception fubjoined to the firft, efpecially

as the ftatute, 1n enacting as to the firft, has declared, in the mofi
exprels terms, that there thall be but one exception as toi1t, 1s not
very obvious.

No argument can be drawn from favour to minors, or the {up-
l:w')l"i*d hardfhip that would be put upon them by not vxu-ptitw -
nority from the ]miltnc prelcription, as it is clear, that perions: e
luitll\ entitled to faveur with them; are not cxcepted ; Iw h as lu-
natics,, idiots, perlons wom valentes agere, by reafon of farfeiture,
and the like; and it s 'with  ereat reafon that the ftatute entered
into no fuch diftinctions,, as 1f 1t-had; the {ecurity ot the records
mudit have been thaken, ‘and rendered next to nothmg.

The decifions upon this point are not at:one. In the cafe of
Henry Elliot agan/i William Elliot, obferved by Falconar, roth
November 1749, 1t was found, that mmority made no interrup-
tion., . It 1s thus ftated by the Collector: “ James: Scott ot Brifto

)

““ with confent of James his eldeft fon, difperied roth: May 1692,
““ 1n which month he died, to William his {fecond {on, on the nar-
“ rative of the receipt of a certain fum of maney, the lands of
““ Borthwickbrae, Chifholm and Woodburn, and the Kirklands of
““ Ancrum 3 and. Walliam, wathicondentof: Jamesy [ difponed, 16935

the Kirklands to Thomas, Porteous, who was infeft 16965 and
‘““ both the brothers, 1097, difponed the lands of Chithclm and
‘““ Woodburn, to Sir -James  Stewart of ";w_n_n'it't'(:(;x. Afterwards,
““ the heirs of Thamas Poerteous: difponed the Kirklands to Wil-
“liamcEllot:

““ John Elliot of Thorlethop had been creditor to old James
“ Scott, by his obligation in 1684, on which right Henry Ellio
C ““ his
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““ his grandion pmfnu] a reduction of the mllmh ion to William
““ Scott, as gratuitous to 2 conjunct pcrion In defraud of eredi-
S 1ItOrS.,
* Anfwered, P l(iulpllfm

Rs//m/ Interruption by minority.

])H/J/ul’ Minority may interrupt the negative prefcription of
“ the purfuer’s ground of reduction unning in favour of Sir James
i: Stewart, who made not his right real; but Thomas Porteons
““ havine taken infeftment on the difpofition to William Scott.
“ and that by William Scott to him, there is a pofitive pref: rip-
““ tion Tun in favour of the de fender, his ]luiufilm which i1s
“ not interrupted by the minority of T}]t purfuer, who had a richt
““ of reduction, but no real intereft in the eftate. having only ad-
“ Judged atter the courfe (:Flh(' prefcription, :

** The Lord Ordinary, i \ January 1749, Suftained the defence
‘““ upon the p(‘rﬁl‘i\'t' pr(ILHptlmt proponed for William E lliot, as
““ to the lands of An icrum, poflefled by him, his ]ru.!utl-wh and
‘“ authors, upwards of 40 years, upon the tlmrh r and fedin 1696 ;
““ and found, that the munuptmm of the negitive preft r1pti
““ run againit the bond, did not inte llllllr the pofitive prefcription
““ as to the forefaid lands of Kirklands.’

Mr Falconar adds, that there was 2 reclaiming petition and an-
lwers, 1 which the point of minority was argued, but the next
interlocutor proceeded upon this, that William Elliot, the pur-
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chafer, was not obliged to mllrmi the onerous caufe of the dif-
lmiltu}ll from Scott of Brif lo, to William his fon, after {o ]nn o a
time ; but the firft interlocutor is a judgment irl point, find Ing
that llllll(ll‘lt\' though 1t mturuptul thr_ negative, did not inter-
rupt the lmiltnt. prefcription,

vome years after this, a contrary judgment wacs ociven 1n- the
cafe of Hamilton Mair lffdmll Robert 5'mh an, and others. Fg
Coll. 6th December 175 4.

The next cafe, {fo far as the petitioners know. in which this
queftion occurred, was that of Alexander C ampbell, the heir-male
of the old family of Otter, aganft John C; m}u»-]] of Otter. In
that cafe, John Campbell {trenuoufly maintained. both in his
PAPETS before this Court, and his cafe before the Houfe of F.ord:
" That the deductions claimed on acco unt of minorities, were
not founded in the ftature 1017 ; the t[((illt}‘[t}ﬂ direted h\ that
(tatute, on account of mino: 1ty was intended for, and is only ;t;"*i‘l;—

cable to the negative plciullvuun; m(l it would weaken too

much the {e curity given to land property 1n Scotland from the
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¢ records, if the ftatute was to be fo conftrued, as to allow mi-
‘¢ norities to prevent the general falutary rule of the f{tatute
“ from having eftect: That an uninterrupted pofleflion of lands
“ for forty years fhall not thereafter be difquieted by virtue of
‘““ prior infeftments, public or private, nor upon no other ground,
“ reafon or argument, competent of law, excepr for falfchood.”

Alexander Campbell, in his cafe, on the other hand, maintained :
¢« Tt is an eftablithed principle in the Law of Scotland, as it like-
¢« wife was in the Civil Law, that no period of time 1s to be al-
« Jowed in the computation of prefcription, during which the
¢« owner was in a {tate of won valentia agere, or difability to recover
‘“ the poﬂbﬂimn Jpon this ground, years of minority, 1diocy,
““ or other difability, are always deducted 1n the calculation of
‘“ prefcription ; and, therefore, the interlocutors allowing proof
““ of minorities, in this cafe, are undoubtedly right. Upon the
““ fame principle, the time during which the right of the proper
“ owner is under forfeiture, is neceflarily to be deducted from
“ the years of prefcription.” In this cafe, there was no occafion
to determine the general point, either here, or in the Houle of
Lords. The fa& not fupporting Alexander Campbell 1n his plea
on the minorities, he had been allowed a proot of interruption by
minorities, and otherwife, but he failed in it. If he had brough:
fuch proof, the general point would have received a judgment,
both here and in the Houfe of Lords. But this Court paid no re-
gard to the non walentia agere of Neil and Alexander Campbells,
on account of their forfeitures; and, therefore, found that the
purfuer had produced fufhcient to exclude, except as to a {mall
parcel of the eftate poflefled by the liferentrix, under a title from
the old family ; and upon mutual appeals, the judgment wa
afirmed. in as far as it found the titles produced fufhicient to ex-
clude, but reverfed as to the liferented lands.

[Lord Kames, in his laft colle¢tion of decifions, publifhed as
late as 1780, has given a report of the cafe of Blair agarn/f Shed-
dan ; and the petitioners fhall beg leave to tranicribe what his
Lordfhip fubjoins to the report, as the account he gives ot the de-
cifion, and the argument he offers againft it, will, 1t 1s thought,
very much take off from its weight. After ftating the interlocu-
tor, his Lordthip adds, “ The Court divided : thofe who voted for
¢« the interlocutor did not enter at all into the diftinc¢tion, though
“ obvious betwixt the pofitive and negative prefcription, they
“ {uffered themielves to be led by the authority of Stair and
“ M‘Kenzie, and by the prepofleflion of common opinion.

£ {




(e ]

Lt occurred, at advifing, that an argument might be drawn
trom the thort prefcriptions. The triennial prelcription of fur-
nithings, 8. is not properly a preflcription, but only  a, pre-
lumption of payment or fatisfaction. yielding to a proof of the
L'ulltl';ll'}'. It was f‘i_lllll(], 1"m'mf..-zz'ulu//, 2'}’[]1 _ﬁ“'ff!.«'r!?”_'.‘ 1700, Brown
contra Brodie, That minerity does net interrupt this fthort pre-
{cription. The reafon is, that MINOTity can only have the ef-
fect to relieve from lefion, occafioned by negligence, but can-
not have the effect to vary a legal prefumption. This confi-
{.h'I':tlit'}II ll]l]}]it"& mofit (11[L(H\v LO 1}1(..‘ [_J{Jﬁ[i‘u'lf l‘r['t'f-ﬁ;‘]'ii;tiu:“ '-,ﬂ.'.;;it.ll
1S, & prefumptio juris et de jure of richt from pofleflion of 40 years
commenced upon a title of property. ‘L'here is another cafe.
from which an argument may be drawn, though not {o direétls
The ﬁ'}!tt'lllli..ll [Jl't‘il'l’i]}[’i';ﬂl of % L.’.lli[iull;t[‘}' H!J“j._f‘frlll:‘lli, Wwas
found to run againft a minor. Dalrymple, 10th December 1712

..

ol

Stewart contra I)f:tqgl;is, on this ])Tillt ititg, that the ;Jtﬁﬂ.f'c'_f-

O minority does not prevail ever a ftatutory privilese beftowed

upon another,

ke

T'he Advocates who ]*ltﬁ[f!{ﬂl for llii!]f}!'ii}', :11131:;11?;tti11;5 Ol
politive prefcription to the Roman U fucapio, infifted, That ther
cdll l}tf 110 ];tii}li\'t' ;th*ll‘ri[}litlll, [}ll[ irl n,:::ili'r;iltfltt,f* OFT [}iff Ne-
gative 3 and, therefore, that as IMINOTity Interrupts the latter,
it muft alfo interrupt the former. Were this argument to hold

there could not be a pofitive prefeription of a right of proper-

| QI S—

p

ty 5 for fuch a right of property does not fall by the nega-
tive prefcription. The pofitive prefcription puts an end to
every claim. Why? Not that a claim of property is loft zon
utendo, but that the {tat ueory title 1s a 3:r;f:([ evidence of PIOpEr-
ty againit all the world : and if the pofleflor be Proprietor, no
other can be. ! ].‘lll't'fl e an eltate :tl}:“a'tt‘tl by an ;Hi] §

The adjudger is firft infeft, and hLe-obtains a decreet of ex

- . l - L] L] }iI‘}-
ot the legal ; yet his claim is not good againft my ftatutorsy

title, though his claim of property 1s not loft by the negati
prefcription, becaufe it could not begin to run till the le
was expired.

* Befides the arguments in law, feveral confid. rations difpofe
me itrongly agamfit the interlocutor : the unft ttling property by
multiplying law-fuits about it ; the obftructing the commes
of land by rendering purchafes lefs fecure ; and the renderino
our records lefs perfect, by fuftamning objections to a title of

I\ Y'ry\'mer ) | { I = 3 ‘2 b I. - . - . -
property which cannot be difcovered in the record.
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In further illuftration of his Lordfhip’s }t}l]liull that there
may be a politive pre {cription, without a neg ative running at the
{fame time, the p(lltltmcm (thall only put the cafe of 2 TNan’s exe-
cuting an entail in favour of his fon, and the heirs-male of his
Body, under {tric¢t, irritant, prohibitory and refolutive claufes,
\Ht]H}llt carrying th( l[ine nf {ucceflion any farther: That the {on
neglects the entail, and makes up titles 1n fee _mn]m , upon which
he IJ{lﬂt_”Lh for 40 years without having any heirs-male of his bo-
dy ; that afterwards, he has heirs-male of his body, th peti-
tioners apprehend, there can be no {lmlln' that he would have
acquired a fee-fimple in his perfon, by poflefling 40 years on un-

l[imited titles, though there was no pe 1‘::11 in rerum natura, againi
whom a negative prefcription could run.

Jut {fuppofing it to be true, in the general, that the years ot
minority are to be deduced, even from the pofitive prefcription ;
yet r]n petitioners app uhunl the doctrine will not apply to the
cafe of a tailzied {ettlement, \'*.]}L!L )y there are a number of {ubfti-
tutes, all having a title and intereft to bring an action for making
the tailzie effectual, without knowing to which of them the {uc-
ceflion 1s to open firit.

Suppofing that the exception of minority 1n the ftatute 1617,
was meant to extend to the pofitive, as well as to the negative
prefcription ; yet it certainly muft be underftood to have had in
view, fuch minorities only as had a certain definite term, and
not fuch minority as was ]}Lt.tfﬂx uncertain and indefinite, and
m?**!'r have the tI](d of lnL\Jl[m“ the pre h,tl}ﬂum from run "HH
for hundreds of years, or for ever; accordingly, 1t {feemed to be
clearly the opinion of your Tm{lﬂn, s 1n the prefent cafe, that i
was not the minority of every 1111)”11*111 im an entail, that (f:uH

interrupt, nor [T)( ltf(l that of any ther, than the neareft

(ubftitute at the time, and it feemed to be fuppofed, that this
would not render the prefcription ot tailzies perpetual or uncer-
tain, as the period can never go above 21 years beyond the 4
But it would {eem, that this limitation cannot have the effect
fuppofed. If the neareft fubftitute was to live long atter he was
minor, no doubt it would ; but he may die m minority, and be
(ucceeded by a minor, and {fo on. In the prefent cafe, the pur
(uer fays, he was but two years old 1 1775, when he came to be

Férd
ll;lf.‘ 11¢ redt f'.!bflll’tltt:, ‘111"1 th(‘l'(’rul't’ ACCOTAlIrY LO }}lw Arguinent,
the pre h':‘:; tion could not be U’rllll} leted till 1798 ; and {uppoling
- 1 . » :
him to die in 1793, and the next {ubftitute to be but a year old,

D twenty
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twenty years more would be neceflary to complete the [“-I‘C'[L‘I‘il;[}r N
and fo on. The l[imiting therefore tht. deduction of MINOTity to
that of the neareft ful)“l[llt(. at the time, muft render the [:umf‘ of
preicribing againft a tailzie VEFY ]mw and uncertain ; and it is
clear, that fuch minority could never l)—* In the view of the Legii-
Il['lIL at pafling t]n (tatute 1617. Accordingly, fo Lord Bankton
Il»s 1t ([Ih\l] vol. .« P !(11. LS in”nw 4 Rl“llh mortifie d to [‘Hm >
" ufes have not 11 e privileges I)Llfmfrmfr to minors, becaufe the
L\LCPUHII cannot be extended : '\.m 1s the reafon the {ame;

" for the term of minority is certain, whereas the other is in mm.;
* and 1if fuch exception took place, thefe things would be abfo-

" lutely exempted from prefcription, contr ary to the exprefs term
“ of the ftatute, vlm_h comprehends all kinds of rights not {pe-
€

um\ L\LL} [Ld
e .
m! {0 1t was determined in this Court, in a cafe obferved in the

Diétionary, v. 1. p. 122, where it was t:mml that prefcription might
rumn wmnl Heriot's Hofpital, though a foundation rr,t MINOTS ;
aned the reafon given for [h{_ ( Lurun 1s 1n thefe words : * That the
" munority {uflicient to elide P;LfLIlIVIH‘] was only the {pecies of

minority that rans out and terminates at the years of 21, which

‘“ s not the cafe of Heriot’ s Hoipital, which never (.\:}*il‘c-~, the
" boys being always turned out at their age of fixteen, w 1eT¢ eby 1t
** 15 a fucceflion of perpetual minors ; and found thi II al not
" within the L'\L‘a.-;at'nn of the a& of Pa 111 nent 1017, t»m ni:‘i;f
"* prelcription, uhuu 1s flrié ';"""'r, and not to be extended, eipe-
3 5

cially ad cafus infolitos et incogrtato
The decifion is p ‘m ly fnnmiw' npun this ground, That the ex-
ception 1n the ftatute was only underftood to : apply to fuch mino-
1t' S as are temporary, but not to fuch as are perp etual.

T'he petitigners have above put a cate, from which it appears,
that the pofitive prefcription will run, though there be no {ul

[titute at all in exiftence. If {o. it feems to tfollow, that it oucht
to run where there i1s a {fubftitute in exiftence, thouch he be mi-
nor, and that the fallacv of the argument on the other fide. lies
i!t[lﬂii-w.llilki; the pofitive ;ﬁii Fiption cannot operate m favoui
EIT‘ ()T11¢ Ihl‘ i'Ii X li]lh1x [! GG }lt' 1l TIéu i r-}]f' 1 S !** 1L DYy T] C 1)¢

gative. Hut even m;, ) I" that pofition to be juit, 1t 1s fubmait
;:w.f.,liu! the T1O71°¢ l‘“"" I VIEW O1 I]!r' cale 1S, to confider thi

heirs of tailzie as a colledive ! a2y, lome ot them havine n

B = o . - . ’ : . B s ] ) ! ;
and lome of them more remote intereft : but all of them havine
intereit, without knowing to which of them the lucceilion is to

p ¥ 3 = Y . ; +‘ - : e - 1
lll:.ir.I' - i 1 & \.Il"_-lx '__1{.1 l[t II:}:H.LT I :.. t-h' r {.i:l:..{]ft ‘.'l-'r_"l



+hat the whole @ollective body are minors, fo 1t can 4t no tume be
{aict, that the party agamft whom the prefcription is ufed, being
the whole collective body, are *nmr)h and confequently there can
be no place for the txgtmlrul of the 1[ atute.

The petitioners have only to ad |, that this very precife point
was de ru*mxmxl in the noted cafe Uf Mackerifton, which was
follows:

[n 1669, Henry M‘Dougal had taken Ldilpt)htumr:t the lands of
Mackerfton to himfelf in qucnt and to lhumn his fon 1n fee,
referving to himfelf power to Ltltcr and difpofe of the fubject
pleafure ; and a charter having followed upon this dilpof]
tion, both the father and fon were infeft thereon that fame
year.

In 1684, Henry M‘Dougal, in virtue of thefe referved powers,
made an entail of the eftate, referving his own liferent, lmd 0]-
ving the fee to his faid fon Thomas, and the heirs-male of his
body ; which failing, to the faid Henry himfelf, and the heirs-
male of his body, with feveral other fubftitutions unneceflary to
be here mentioned, and limitations upon the {everal heirs, not to
contract debt, nor alter the {ucceflion.

In 1692, Henry M‘Dougal died, when he was fucceeded 'n_j.‘
Thomas his fon, who had ll”]]t to the efl ate, both by the 111 I
above mtntinmwl, and by the entail made by his fa the
not expede any charter upon the entail.

In 1701, Thomas died, leaving three fons, Hcm‘}'. Thomas,
and William, all then infants ; and Henry having made up his
titles by a fpecial fervice, as heir to his 1 father, upon the footing
of the inveftiture 1669, he, ;m 1715, executed ‘a difpofition of
the eftate 1in favour of himielf, and the heirs-male of his own
body ; which failing, to Barbara M*‘Dougal, his only daughter,
and the heirs-male of her body, with other (ubftitutions : and

,
this difpofition was not completed till 1723, when the {aid Bar-
bara having been lerved heir ot provifion in general to her fa-
ther, the came thereby to have right to the procuratory in the dif-
pofition 1715 ; and lm\m“ 1L‘l""1tf1 the lands, was 'lml}liu]) 11-
feft therein.

Upon thefe titles the eftate was poflefled till 1 1738, when Tho-
mas M‘Dougal, the mmmediate younger brother of Henry the fe-
cond, having obtained himfelf ferved heir-male and of tailzie, by
virtue of the {fettlement 1684, he brought a reduction of the fet-
tlement made by Henry his hrother in the year 1715.

D>
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it was alleged for the defender, that the tailzie was loft by the
negative prefcription, and alfo, that the defender’s right was efta-
blithed and fecured by the pofitive prefcription.

T'o this defence two different anfwers were made. //, That
the prefcription could not begin to run till the death of Henry
the fecond, when the fucceflion came firft to i+ ide.  2dly, It was
alleged, that the minorities of the purfuer and his two brothers
fell to be deduced from the prefcription.  But this notwith{tand.-
the Court found, ¢ That the defenders had the benefit both

’

Ing,
“ of a negative and pofitive prefcription ; and further found, that
““ the minorities of Thomas and William _\]"I)fn:g;';il-. could not in-
““ terrupt the ln't'il‘riptinn, and that the purfuer Thomas M‘Domn-
** gal could not found upon the minority of Henry M‘Dougal his
" brother, in order to prevent the runming of the preft ription in
“ favour of Henry VI‘Dougal, and Barbara M‘Dougal, who de-
““ rives rigcht from him.”

By this decifion, the tollowing propofitions are « learly eftablifh
ed: 1/, That the prefcription of a tailzie cannot be interi upted
by the minority of an heir, pollefling an eftate upon an unlimited
title. 24y, That it cannot be interrupted by the minority. of that
heir who i1s next in the order of fucceilion. And, laflly, It was
tound, that Thomas M‘Dougal, who was the purfuer of the Pro-
cefs, could not found even upon his own minority, to int rrupt
the In‘t'ii_'l‘ipliun.

—
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May 1t loerefore ;"‘J:fr;?l/f your L.ordy ipsy lo review your former inter-
- ’ ~ = . - . 4 . . .
locutor 5 and to find, that the years of the purfuer s minorily, from

!
y

the /:"1}-‘;{”/ ’.r"/f‘ bis ‘/thf'f/’('i*‘~F s‘frf'u'fZ’-, OU ¢ bt ne [ to be deduced from the
years of the /"f‘r/f‘rz;,"u’zﬁzz.
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