IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40004

ABC ARBI TRAGE PLAI NTI FFS CGROUP; ET AL,

Plaintiffs,

KEVIN C. ALAI MO, JI M MYCKLEBY,

Pl aintiffs-Appellants,

ver sus

SERJE TCHURUK; NET ACQUI SI TI ON | NG
JEAN- PI ERRE HALBRON; AMBROSE ROUX;

RAND V ARASKOG DANI EL BERNARD,

PHI LI PPE Bl SSARA; PAOLO CANTARELLA,

GQUY DEJOUANY; JACQUES FRI EDVANN,

NCEL GOUTARD, FRANCO S DE LAAGE DE MEUX;
Pl ERRE- LOUI S LI ONS; THI ERRY DE LOPPI NOT;
BRUNO VAI LLANT; MARC VI ENOT;

HELMJUT WERNER; ALCATEL SA; ALCATEL USA | NG
M KE POTTER, KRI SH PRABHU; ALCATEL
NETWORK SYSTEMS | NC, ALCATEL ALSTHOM

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:99-MD 1263)

May 2, 2001



Bef ore GARWOOD, HALL,! and BARKSDALE, Circuit Judges.
PER CURI AM 2

Appel | ees contend that we nmay not take jurisdiction of this
appeal because, inter alia, the judgnent sought to be appeal ed has

not been “set forth on a separate docunent”—-i.e. a docunent
separate from that explaining the court’s reasons for the
conpl ai ned of order or ruling—as required (in addition to entry on
the docket under Fep. R Cv. P. 79(a)) by Febp. R Cv. P. 58.3
Appel l ees are correct that the challenged order of the district
court—its twel ve page “Menorandum OQpi ni on and Order” dated Novenber
30, 1999-does not conply with Rule 58 in this respect, and there is
no ot her docunent separate therefrom enbodying only the ruling or
order of the court. Wile we can take jurisdiction of an appeal
notw t hstandi ng nonconpliance with Rule 58 s separate docunent
requi renent, our prior precedents, binding onthis panel, hold that

we can do so only if that nonconpliance has been wai ved by both the

appel l ant and the appellee. Silver Star Enterprises, Inc. v. MV

Circuit Judge of the Ninth GCrcuit, sitting by designation.

Pursuant to 5THQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.

3Appel | ees al so contend that appellate jurisdictionis |acking
because a certificate under Fed. R G v. P. 54(b) is necessary but
not present. W do not address that matter. W note, however,
that when a judgnment in conpliance with Rule 58 is entered the
district court could noot any possible question in this respect
which mght arise on a subsequent appeal by also making an
appropriate Rule 54(b) certificate.
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Saramacca, 19 F.3d 1008, 1012-13 (5th Gr. 1994); Theriot v. ASW
VWell Service, Inc., 951 F.2d 84 (5th Gr. 1992); Seal v. Pipeline,
Inc., 724 F.2d 1166 (5th G r. 1984). See also Transit Managenent
of SELAv. Goup Ins. Adm n., 226 F.3d 376, 381-82 (5th Cr. 2000).
Appel | ees have not waived this requirenent. In the portion of
their brief arguing that we lack appellate jurisdiction they
assert, inter alia, “the District Court never entered separate
judgnent as required by Rule 58" (and there are other references to
nonconpl i ance with Rule 58).

Accordingly, we may not take jurisdiction and the appeal is

Dl SM SSED. #

“Shoul d a new appeal be taken after conpliance with Rule 58,
new, current briefs shall be submtted.
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