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867& DOVR SRLQWV RXW WKDW LQ ����� :DO�0DUW DVNHG LW DQG RWKHU

PRLVW VQXII PDQXIDFWXUHUV WR GHVLJQ D UDFN IRU WKH VWRUH WR XVH IRU LWV

PRLVW VQXII SURGXFWV� �-�$� DW ����� &RQZRRG GHFLGHG QRW WR SDUWLFLSDWH

LQ WKH FRQWHVW� ,G� 867&¶V GHVLJQ ZRQ� ,G� 6ZLVKHU DOVR ZRQ VLPLODU

FRPSHWLWLRQV IRU H[FOXVLYH UDFN V\VWHPV LQ .�0DUW DQG 7RP 7KXPE

VWRUHV� �-�$� DW ����� ������� ���������
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:H DOVR QRWH WKDW HYHQ LI 867& KDG IDLOHG WR DGHTXDWHO\ SUHVHUYH

WKLV LVVXH� ZH ZRXOG VWLOO UHYLHZ LW IRU SODLQ HUURU� DQG 867& ZRXOG RQO\

EH HQWLWOHG WR UHOLHI LI ZH GHWHUPLQHG WKDW LWV ³VXEVWDQWLDO ULJKWV´ KDG EHHQ

DIIHFWHG� %UDZQHU� ��� )��G DW ��� �FLWDWLRQV RPLWWHG�� 5HJDUGOHVV RI

ZKHWKHU ZH UHYLHZ WKH LVVXH IRU SODLQ HUURU RU IRU DEXVH RI GLVFUHWLRQ� DV

ZH H[SODLQ LQ WKH WH[W RI WKLV RSLQLRQ� ZH EHOLHYH WKDW WKH GLVWULFW FRXUW GLG

QRW HUU LQ DOORZLQJ /HIWZLFK WR WHVWLI\ UHJDUGLQJ WKH GDPDJHV &RQZRRG

VXVWDLQHG�
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+RZHYHU� DSSDUHQWO\ IRU WKH ILUVW WLPH RQ DSSHDO� 867& DUJXHV WKDW

/HIWZLFK¶V UHJUHVVLRQ PRGHO FDQQRW EH WHVWHG� LV QRW VXEMHFW WR
DVFHUWDLQDEOH UDWH RI HUURU DQG KDV QR EDVLV LQ WKH OLWHUDWXUH� 7KHVH
DUJXPHQWV ZHUH QRW UDLVHG EHORZ DQG PD\ QRW EH DVVHUWHG QRZ RQ DSSHDO�
6HH :KLWH Y� $QFKRU 0RWRU )UHLJKW� ,QF�� ��� )��G ���� ��� ��WK &LU�
����� �QRWLQJ WKDW WKLV &RXUW UHYLHZV WKH FDVH SUHVHQWHG WR WKH GLVWULFW
FRXUW� DQG QRW D EHWWHU RQH IDVKLRQHG RQ DSSHDO� DQG ZLOO QRW GHFLGH LVVXHV
WKH SDUWLHV IDLOHG WR OLWLJDWH EHIRUH WKH GLVWULFW FRXUW��

�
)HG� 5� (YLG� ��� SURYLGHV� ³$OWKRXJK UHOHYDQW� HYLGHQFH PD\ EH

H[FOXGHG LI LWV SUREDWLYH YDOXH LV VXEVWDQWLDOO\ RXWZHLJKHG E\ WKH GDQJHU
RI XQIDLU SUHMXGLFH� FRQIXVLRQ RI WKH LVVXHV� RU PLVOHDGLQJ WKH MXU\� RU E\
FRQVLGHUDWLRQV RI XQGXH GHOD\� ZDVWH RI WLPH� RU QHHGOHVV SUHVHQWDWLRQ RI
FXPXODWLYH HYLGHQFH�´
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7R WKH H[WHQW WKDW 867& FRPSODLQV WKDW HYLGHQFH RI LWV XQODZIXO

DQWL�FRPSHWLWLYH FRQGXFW� DQG LWV ODZIXO FRQGXFW WR WDNH DGYDQWDJH RI
VFDOH RI HFRQRPLHV� RIIHU FDWHJRU\ PDQDJHPHQW VHUYLFHV RU HQJDJH LQ
RWKHU SURPRWLRQDO DFWLYLW\ LQ JHQHUDO ZHUH FRPPLQJOHG� WKH GLVWULFW FRXUW
SURSHUO\ LQVWUXFWHG WKH MXU\ WKDW 867& FRXOG QRW EH KHOG OLDEOH IRU
FRQGXFW WKDW ZDV SDUW RI WKH QRUPDO FRPSHWLWLYH SURFHVV� 7KH MXU\ LV
GHHPHG WR KDYH IROORZHG WKHVH LQVWUXFWLRQV� $VSHQ� ��� 8�6� DW �������
,Q DGGLWLRQ WR WKDW DUJXPHQW� 867& DOVR FRQWHQGV WKDW &RQZRRG KDV
IDLOHG WR VKRZ WKDW LWV SUDFWLFHV IRUHFORVHG FRPSHWLWLRQ� ,W IXUWKHU
FRQWHQGV WKDW LWV H[FOXVLYH GHDOLQJ DUUDQJHPHQWV ZLWK UHWDLOHUV FDQQRW EH
LQYDOLG� DEVHQW D ³SDUWLFXODUL]HG VKRZLQJ RI XQUHDVRQDEOHQHVV�´ 6HH� H�J��
7UL�6WDWH 5XEELVK� ,QF� Y� :DVWH 0JPW�� ,QF�� ��� )��G ����� ���� ��VW
&LU� ����� �H[SODLQLQJ WKDW D FRPSODLQW WKDW DOOHJHV� LQWHU DOLD� QR PRUH
WKDQ H[FOXVLYH GHDOLQJ DUUDQJHPHQWV PD\ EH VXVFHSWLEOH WR GLVPLVVDO IRU
IDLOXUH WR VWDWH D FODLP�� +RZHYHU� &RQZRRG¶V FODLP LV EURDGHU WKDQ
PHUHO\ FKDOOHQJLQJ WKH H[FOXVLYH DJUHHPHQWV 867& HQWHUHG LQWR ZLWK
UHWDLOHUV IRU H[FOXVLYH UDFNV� $V H[SODLQHG LQ WKH WH[W RI WKLV RSLQLRQ�
DPRQJ RWKHU WKLQJV� &RQZRRG SUHVHQWHG HYLGHQFH WKDW 867&SHUYDVLYHO\
GHVWUR\HG&RQZRRG¶V UDFNV� DQGXVHG LWVPRQRSRO\ SRZHU WRPLVUHSUHVHQW
VDOHV DFWLYLW\ RI PRLVW VQXII SURGXFWV IRU SXUSRVHV RI REWDLQLQJ H[FOXVLYH
UDFNV DQG WR EXU\ FRPSHWLWRUV¶ SURGXFWV WKHUHLQ� DOO RI ZKLFK DIIHFWHG
FRPSHWLWLRQ LQ WKH PRLVW VQXII PDUNHW� 0RUHRYHU� &RQZRRG¶V FODLPV DUH
GLVWLQJXLVKDEOH IURP WKRVH DVVHUWHG LQ VHYHUDO RI WKH FDVHV 867& FLWHV�
ZKHUHLQ SODLQWLIIV DOOHJHG WKDW H[FOXVLYH DUUDQJHPHQWV YLRODWHG � � RI WKH
&OD\WRQ$FW� �� 8�6�&� � �� RU RWKHU VHFWLRQV RI WKH DQWLWUXVW VWDWXWHV� 6HH
H�J�� 2PHJD (QYWO�� ,QF� Y� *LOEDUFR� ,QF�� ��� )��G ����� ���� ��WK &LU�
����� �KROGLQJ WKDW ³>R@QO\ WKRVH DUUDQJHPHQWV ZKRVH µSUREDEOH¶ HIIHFW
LV WR µIRUHFORVH FRPSHWLWLRQ LQ D VXEVWDQWLDO VKDUH RI WKH OLQH RI FRPPHUFH
DIIHFWHG¶ YLRODWH 6HFWLRQ �´��
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867& FRPSODLQV WKDW &RQZRRG ZDV DOORZHG WR UHO\ RQ QXPHURXV

KHDUVD\ GRFXPHQWV WKDW GHWDLOHG FRQGXFW WKDW LV URXWLQHO\ UHMHFWHG DV QRW
EHLQJ YHU\ SUREDWLYH RI DQWL�FRPSHWLWLYH LQWHQW DQG WKDW VKRZHG QRWKLQJ
PRUH WKDQ VWDWHPHQWV DERXW FRPSHWLWLYH REMHFWLYHV� +RZHYHU� H[SHUWV DUH
HQWLWOHG WR UHO\ RQ GRFXPHQWV� HYHQ KHDUVD\ GRFXPHQWV WKDW DUH RWKHUZLVH
LQDGPLVVLEOH� .LQJVOH\ $VVRFLDWHV� ,QF� Y� 'HO�0HW� ,QF�� ��� )��G �����

������� ��WK &LU� ����� �KROGLQJ WKDW )HGHUDO 5XOHV DOORZ H[SHUWV WR EDVH

WKHLU RSLQLRQV RQ KHDUVD\ DQG RWKHU HYLGHQFH RWKHUZLVH LQDGPLVVLEOH DW

WULDO��
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:KHWKHU D FRPSDQ\ KDVPRQRSRO\ RUPDUNHW SRZHU ³PD\ EH SURYHQ

GLUHFWO\ E\ HYLGHQFH RI WKH FRQWURO RI SULFHV RU WKH H[FOXVLRQ RI
FRPSHWLWLRQ� RU LW PD\ EH LQIHUUHG IURP RQH ILUP¶V ODUJH SHUFHQWDJH VKDUH
RI WKH UHOHYDQW PDUNHW�´ 7RSV 0DUNHW� ��� )��G DW ����� �FLWDWLRQ
RPLWWHG�� VHH DOVR 5H�0D[� ��� )��G DW ���� �FLWDWLRQ RPLWWHG�� ³>7@KH
PDWHULDO FRQVLGHUDWLRQ LQ GHWHUPLQLQJ ZKHWKHU D PRQRSRO\ H[LVWV LV QRW
WKDW SULFHV DUH UDLVHG DQG WKDW FRPSHWLWLRQ LV H[FOXGHG� EXW WKDW SRZHU
H[LVWV WR UDLVH SULFHV RU WR H[FOXGH FRPSHWLWLRQ ZKHQ LW LV GHVLUHG WR GR
VR�´ %\DUV� ��� )��G ���� ��� �FLWDWLRQV RPLWWHG�� &RXUWV KDYH
LQFUHDVLQJO\ OHDQHG WRZDUG XVLQJ FLUFXPVWDQWLDO HYLGHQFH DV D VKRUWFXW WR
GHWHUPLQH ZKHWKHU PRQRSRO\ SRZHU H[LVWV� 5H�0D[� ��� )��G DW �����
6XFK FLUFXPVWDQWLDO HYLGHQFH PD\ HQFRPSDVV D KLJK PDUNHW VKDUH ZLWKLQ
D GHILQHG PDUNHW� ,G� DW ����� $W WULDO WKHUH ZDV HYLGHQFH WKDW 867&
HQMR\HG �� WR �� SHUFHQW PDUNHW SRZHU QDWLRQZLGH LQ WKH PRLVW VQXII
LQGXVWU\� $V SUHYLRXVO\ VWDWHG� 867& QHLWKHU FKDOOHQJHV WKLV ILQGLQJ QRU
DUJXHV WKDW LW GRHV QRW SRVVHVV PRQRSRO\ SRZHU� 7R WKDW HQG� ZH DJUHH
ZLWK867& WKDW WKH PRQRSROL]DWLRQ DQG DWWHPSW WRPRQRSROL]H FODLPV DUH
FRWHUPLQRXV LQDVPXFK DV 867& FRQFHGHV PRQRSRO\ SRZHU� 6HH
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&LU� ����� �H[SODLQLQJ WKDW ZKHUH DELOLW\ WR H[FOXGH HQWU\ DQG FRQWURO
SULFHV LV SUHVHQW� WKH WZR RIIHQVHV DUH FRWHUPLQRXV��
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