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Abstract
Article 1321 of the Civil Code applies in a limited manner three forms of viti

consent, namely mistake, duress and fraud. The consequence of vitiated
consent is potential petition for the cancellation of agreement. The purpose of
this research is to elaborate on the application of the normative provisions of
Article 1321 of the Civil Code in concrete cases, namely how judges apply the
provisions of duress, fraud or mistake as a basis for the cancellation of
agreement. It is based on literature review, it is qualitative in nature, using
secondary data obtained based on review of literature and court decisions,
reaching conclusion based on the inductive method. The results indicate that
Civil Code does not provide for specific criteria or elements which must met in
order to be able to determine the a will is defective as result of duress, mistake,
or fraud. Consequently, judges do not have clear guidance in determining
defective will. Moreover, the issue of defective will is centered around the
construction of the formation of agreement. Judges therefore need to take a
comprehensive rather than formalistic approach in understanding legal facts
and related acts. This research helps law students understand legal norms as
they are applied in practice.
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ABSTRACT

Article 1321 of the Civil Code applies in a limited manner three forms of vitiated consent, namely mistake, duress and
fraud. The consequence of vitiated consent is potential petition for the cancellation of agreement. The purpose of this
research is to elaborate on the application of the normative provisions of Article 1321 of the Civil Code in concrete
cases, namely how judges apply the provisions of duress, fraud or mistake as a basis for the cancellation of agreement.
It is based on literature review, it is qualitative in nature, using secondary data obtained based on review of literature
and court decisions, reaching conclusion based on the inductive method. The results indicate that Civil Code does not
provide for specific criteria or elements which must met in order to be able to determine the a will is defective as result
of duress, mistake, or fraud. Consequently, judges do not have clear guidance in determining defective will. Moreover,
the issue of defective will is centered around the construction of the formation of agreement. Judges therefore need to
take a comprehensive rather than formalistic approach in understanding legal facts and related acts. This research helps
law students understand legal norms as they are applied in practice.

Keywords: Vitiated Consent; Court Decision, Indonesia

1. INTRODUCTION

As provided for in Article 1320 of the Civil Code the
first requirement for the validity of an agreement is
consent of the parties entering into it. Such consent must
arise out of free will, which means that such will should
not be defective [1]. Article 1321 of the Civil Code sets
forth three forms of defective will with the potential
consequence that the agreement is deemed to have never
existed, namely duress, mistake, and fraud. If such
consent is given as a result of defective will, the law
provides protection to the party which has given his/her
consent without free will, to nullify the agreement [2]. It
is provided for in Article 1449 of the Civil Code that
contracts concluded under duress, or due to error or fraud,
shall result in a legal claim to nullify such. The last phrase
in the above Article, namely “[it] shall result in a legal
claim to nullify such” indicates that a consent which
contains defective will of the parties thereto shall not
automatically become void; rather, it shall be void if there
is a legal claim for having it nullified.

The issue that arises is that the Civil Code does not
set forth detailed provisions on the criteria or elements

© The Author(s) 2023

which must be proven for duress, mistake and fraud [3].
As well as the problem of defective will raises an issue in
the construction of forming an agreement [4], hence it
cannot be proven with a written instrument. At the same
time, in the civil judicial process judges are seeking to
find and materialize formal truth, namely a form of truth
derived from conclusion based on facts revealed in a
court proceeding. It is in such context of finding formal
truth that judges are required to rely on statements and
strong evidence submitted or presented by the disputing
parties [5], [6]. Article 1866 of the Civil Code which
provides for instruments of evidence in civil cases
determines documents or written instruments as primary
instruments of evidence. In addition to that, there are
other instruments of evidence such as testimony,
allegations, confession, and oath.

Accordingly, the purpose of this research is to
describe the manner in which the normative provisions of
Article 1321 of the Civil Code are applied in concrete
cases, namely by looking at the way in which judges
apply the provisions on duress, fraud, and mistake as a
basis for considering the annulment of agreement.

Z. B. Pambuko et al. (Eds.): BIS-HSS 2021, ASSEHR 667, pp. 753-758, 2023.

https://doi.org/10.2991/978-2-494069-49-7_126

®

Check for
updates


mailto:natasyays@yahoo.com
http://crossmark.crossref.org/dialog/?doi=10.2991/978-2-494069-49-7_126&domain=pdf
https://doi.org/10.2991/978-2-494069-49-7_126

754

2. METHOD

This research is purely normative legal research [7],
[8]. The norms observed are norms concerning the
annulment of agreement due to defective will (duress,
mistake, and fraud) as provided for in Article 1321 of the
Civil Code. For the purpose of understanding such legal
norms, literature review [9] has been conducted of laws
and regulations as well as court decisions as primary legal
materials, as well as legal doctrines as secondary legal
materials.

Data has been obtained through literature study and
study of court decisions. The resources to be discussed
accessible both in print (books) and electronically using
internet search engines [10] such as Google Scholar,
Google Books, free internet sites particularly those
provided by Supreme Court of the Republic of Indonesia,
electronic database such as Integrated Management
System of Indonesian Journals, The Indonesian
Publication Index (IPI), Portal Garuda Jurnal Indonesia
online.

Comprehensive description concerning the manner in
which the provisions of Article 1321 of the Civil Code
are applied in concrete cases has been obtained through
qualitative data analysis [11] and inductive reasoning
method [12] in view of legal norms, legal doctrines and
the legal consideration of judges in court decisions
concerning defective will.

3. RESULT AND DISCUSSION

For the purpose of understanding how Article 1321 of
the Civil Code concerning defective will have been
applied in concrete cases, the research team has studied
three cases of claiming the annulment of agreement as a
result of duress, mistake, and fraud. Following is a brief
outline of the cases studied.

3.1.The Case of Mu’awanah v. Desi
Cahyaningtyas and Erdi Yanto

The first case is Mu’awanah v. Desi Cahyaningtyas
and Erdi Yanto concerning the claim for the annulment
of house Sale and Purchase Obligation Agreement
[Perjanjian Pengikatan Jual Beli] based on defective will
due to duress in the Decision of the Supreme Court of the
Republic of Indonesia Number 472 K/PDT/2012,
January 10, 2013. In this case Mu’awanah (Plaintiff) and
Erdi Yanto (Co-defendant) entered into an Agreement
Number 225 dated June 23, 2009 (hereinafter referred to
as “Agreement”) drawn up by Notary Hj. Siti Reynar,
S.H. with Desi Cahyaningtyas (Defendant). The Plaintiff
did not wish to sell her house. The Plaintiff’s consent to
sell her house to the Defendant was based on defective
will, rather she did so under pressure by the Defendant
and her parents to the Plaintiff and Co-defendant. Based
on the foregoing reasons, the Plaintiff filed for the
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annulment of the aforementioned “Agreement” at the
Lamongan District Court. In this case the Supreme Court
affirmed the decision of Lamongan District Court
Decision Number 09/Pdt.G/2010/PN.LMG., July, 28,
2010 and Surabaya High Court Decision Number
325/PDT/2011/PT.SBY., July, 18, 2011., and overruled
the filing for cassation arguing that the argument of the
Plaintiff’s claim could not be proven. Similarly, the
process of drawing up the “Agreement” by the Plaintiff
and Co-defendant had been conducted with
consciousness as evidenced by the Plaintiff’s signature in
said deed. In fact, in the examination of the cassation
level, a Dissenting Opinion emerged from one of the
cassation judges. However, the assembly of Supreme
Court judges decides by majority vote.

In the researchers’ view, the above decision of the
Supreme Court is not well founded, based on four
considerations. First, in simply way duress occurs when
someone trigger another person to commit a legal act[13].
By virtue of Article 1324 of the Civil Code, duress is
considered to have occurred if the act concerned is such
that it intimidates a rationally thinking person, and if such
act can cause fear to the person for his/her life or assets
with the threat of express and real damage. In the a quo
case the Plaintiff experienced duress which according to
Sudargo Gautama’s doctrine constitutes an act of mental
intimidation which is a threat of physical violence and
which can be used a basis for claim[14]. In this case, the
researchers are of the view that in fact the “Agreement”
between the Plaintiff and Co-defendant and Defendant
should be declared void due to defective will because in
fact the consent given by the Plaintiff was not given out
of free will, namely she had done it because she had
experienced psychological pressure, among other things
as it was revealed in the court proceeding whereas the
Defendant’s mother and her team came to the Plaintiff’s
house using harsh words asking the Plaintiff to
immediately sell her house, the Defendant and her mother
and her team forcefully and without the Plaintiff’s
permission and approval put up a large-size Printing
Banner with the inscription “House for Sale”, the
Defendant’s parents invited individuals from the
National Police Headquarters and the Regional Police
threatening that if she was not willing to sell her house,
the Plaintiff’s would be put in prison. Without such
duress the Plaintiff would never have given her consent.
These events caused the Plaintiff to experience fear and
there was no other choice for her but to follow the
Defendant’s demand to visit the Notary on June 23, 2009
bringing the original house certificate in the name of the
Plaintiff to be sold to the Defendant. With reference to
J.H. Niewenhuis’ doctrine, duress in consent for entering
into agreement occurs if one or more of the parties to the
agreement give their consent due to fear of threat,[15]
accordingly the “Agreement” between the Plaintiff and
Co-Defendant with the Defendant should be declared null
because without such threats the Plaintiff would never
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have consented. Second, in accordance with Article 1323
of the Civil Code, even though duress is exercised by a
third party in a quo case the Defendant’s parent, the
Plaintiff as the party consenting due to duress is still
entitled to claim for the nullification of the agreement.
Third, also as provided for in Article 1325 of the Civil
Code, even though the threat was not made directly
against the Plaintiff, rather against the Plaintiff’s husband
(Defendant II), the Plaintiff is still entitled to claim the
nullification of agreement. Fourth, related furthermore to
Article 1324 (2) of the Civil Code based on which in
considering whether or not duress has occurred, the age,
gender and position of the persons concerned must be
taken into account, the Plaintiff’s condition as a mother
of two living along with her two young children under the
age of five must receive a more careful consideration by
the judges.

Anggita Vischarina Damayanti and Indri Fogar
Susilowati in their research on the same case stated that
there was a mistake in the formation of the will in the
“Agreement” between the Plaintiff and Co-Defendant
because the signature affixed by the Plaintiff in the
“Agreement” is the result of a duress [16]. In the
researchers’ opinion the element of mistake actually
appears in the contents of the “Agreement,” namely the
provisions of Article 1 and Article 2 of the “Agreement”
are on the contrary to the provisions of the Civil Code
concerning the nature of the Sale and Purchase
Agreement. Accordance to the Civil Code, the main
essence of the sale and purchase agreement is that the
seller is the party who is obliged to deliver the goods and
the buyer is obliged to provide payment. Not the other
way around as regulated in articles 1 and 2 of the
“Agreement.” The researcher's view is in line with
Subekti's view that mistake occurs if one of the parties
has an erroneous idea of the substantive matters which
are the subject of the agreement or about the significant
characteristics of the goods which are the object of the
agreement concerned [17].

3.2.The Case of Agustinus Sastro Suparjo
(Plaintiff I) and MF. Suharman (Plaintiff
II) v. Hermanus I Ketut Suyatra (Defendant
1), Andrea Ismargyaning Utami (Defendant
II), and Sutrisno, S.H. (Defendant I11)

The second case under study was the case of
Agustinus Sastro Suparjo (Plaintiff I) and MF. Suharman
(Plaintiff IT) v. Hermanus I Ketut Suyatra (Defendant 1),
and Andrea Ismargyaning Utami (Defendant II), and
Sutrisno, S.H. (Defendant III) concerning the annulment
of agreement based on defective will as a result of fraud
in the decision of the Bantul District Court No.
03/PDT.G/2015/PN.BT. The case started when a Sale
and Purchase Agreement was entered into between
Plaintiff I as seller and Defendant I as buyer of a piece of
land with Proprietary Right [Hak Milik] Number 2175

(hereinafter referred to as “Agreement”) before Land
Deed Official Sutrisno, SH (Defendant III). Based on
such sale and purchase deed Defendant I had transferred
the title on such land into the name of Defendant I,
however despite repeated attempts to collect, Defendant
I did not pay the full sale and purchase amount for such
land. Since 2007 the residence of Defendant I was
unknown whereas Defendant II as Defendant I’s legally
wedded wife stated that she was unable to pay the
outstanding amount for the sale and purchase of such
land, hence the Plaintiffs and Defendant II prepared a
Joint Statement Letter and Agreement for the annulment
of the sale and purchase of such land. The Bantul District
Court granted the request for the annulment of the
“Agreement” based on defective will due to fraud and
declared that based on the law the “Agreement” between
the Plaintiffs and Defendant I and Defendant II was void
and it does not have binding legal force on the Plaintiff
and Defendant I and Defendant II. The judge considered
that there had been defective will due to fraud based on
the fact that Defendant I had misused the Plaintiffs’ good
will and trust. Whereas even though Defendant I had not
yet paid in full the sale and purchase price for the land,
based on trust and good will, the Plaintiffs were prepared
to sign the “Agreement,” conduct the process for
Transferring Title on Proprietary Certificate No. 2175
which had been initially in the name of Plaintiff I to the
name of Defendant I. Based on such good will and trust,
the Plaintiffs had expected that Defendant I would
forthwith make full payment for the sale and purchase of
such land. The judge found that such act of Defendant I
was fraud against the Plaintiffs, because had the Plaintiffs
been aware of the attitude of Defendant, I refusing to
make full payment for the sale and purchase of land, the
Plaintiffs would not have signed the sale and purchase
deed between Plaintiff I and Defendant I before Land
Deed Official Sutrisno, SH.

In the researchers’ opinion the fact that Defendant I
misused the Plaintiffs’ good will and trust cannot
adequately prove that the Plaintiffs had stated their intent
without free will as a result of fraud. It is because in
Article 1328 of the Civil Code it is expressly stated that
for the annulment of agreement based on defective will
due to fraud, the existence of deceit is required. At the
same time, according to Subekti’s doctrine fraud occurs
when a party intentionally provides false or untrue
information accompanied by deceit to entice another
party to give his/her approval. There must be an active
act by one party to deceive another party. It is not
sufficient for such person to tell lies about something,
there must be at least a series of lies or deceitful acts [17].
In this case there appears to be no series of lies or false
information or incitements by Defendant I and II to
deceive the Plaintiffs hence the Plaintiffs had given their
consent.
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3.3.A. Yosua (Plaintiff) v. PT. Genting
(Defendant 1), Jaya Samaya Monong
(Defendant I1)

The third case is A. Yosua (Plaintiff) v. PT. Genting
(Defendant I), Jaya Samaya Monong, SE (Defendant II)
concerning the annulment of agreement based on
defective will as a result of a mistake and fraud in
Supreme Court Decision Number 3324 K/Pdt/2019,
December 2, 2019. In this case the Plaintiff was the
owner of a piece of land based on Statement Letter on
Customary Forest Land on an area of 4,000 (four
thousand) hectares located in Sei Pinang Hamlet,
Mandau Telawang Village, Kapuas Regency,
Kedamangan Kapuas Hulu Sei-Hanyo. In 2012
Defendant I, a company engaging in the area of Oil Palm
Plantation committed illegal encroachment of such
customary forest land owned by the Plaintiff, whereby
the Location/Customary Forest Land Area owned by the
Plaintiff is within the oil palm plantation area owned by
Defendant I. On May 6, 2015 an Agreement for the
Release and Transfer of Right on Land (hereinafter
referred to as “Agreement”) was entered into between the
Plaintiff as Second Party and Defendant I as First Party.
It is stated in Article 1 of the “Agreement” that the
Second Party (Plaintiff) hereby agrees to release and
transfer all ownership rights on the disputed land along
with all objects and plant there upon and/or other rights
on such disputed land to the First Party (Defendant I), and
the First Party (Defendant I) agrees to accept the release
and transfer of such right from the Second Party
(Plaintiff); for the avoidance of doubt, as from the date of
this “Agreement” the disputed land shall be entirely the
property of the First Party (Defendant I), whereas the
Second Party (Plaintiff) no longer has any right on such
disputed land. From the Plaintiff’s side, the “Agreement”
contains defective will because it does not specify the
amount of compensation for damages or compensation,
thus the Plaintiff expected that the payment by Defendant
I was going to be for the total customary forest land
owned by the Plaintiff, namely 4,000 hectares —
(deducted by) 402 hectares owned by the Masaha
Community, thus making it a total of 3,598 hectares
multiplied with the value of IDR 4,000,000.-/hectare
(four million Rupiah per hectare).

The Kuala Kapuas District Court in Decision Number
14/Pdt.G/2018/PN Klk, dated January 10, 2019 rejected
the Plaintiff’s claim in its entirety and declared that the
“Agreement” between the Plaintiff and Defendant I was
valid and binding considering that both parties had
mutually agreed on the release and transfer of right on
land as stated in Article 1 namely that “as from the date
of this “Agreement” the disputed land shall be entirely
the property of the First Party (Defendant I), and the
Second Party (Plaintiff) no longer has any right
whatsoever on such disputed land”. Based on such facts,
the District Court declared that the “consent” element had
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been fulfilled. The Palangka Raya High Court in its
Decision Number 18/PDT/2019/PT PLK dated May 9,
2019 affirmed the District Court’s decision. The Supreme
Court overruled the Palangka Raya High Court’s decision
affirming the Kuala Kapuas District Court’s decision and
granted the Plaintiff’s claim in its entirety; in its decision
Number 3324 K/Pdt/2019, in its considerations the
Supreme Court stated among other things that act of
Defendant 1 against Plaintiff, among other things by
drawing up and entering into the “Agreement”;
intentionally allowing the Plaintiff to suffer losses as a
result of the “Agreement”, and took away opportunity
and profit from the Plaintiff, causing the Plaintiff’s
defective will because it was misleading and it was filled
with deceit/lies. Based on such consideration, the
Supreme Court declare that the “Agreement” legalized by
the Co-defendant was not valid, it was legally defective,
and it did not have legal force because it was
contradictory to the requirements for the validity of an
agreement as set out in the provisions of Article 1320 of
the Civil Code due to deceit and fraud the agreement
automatically annulled or it is null and void. It is evident
from this decision that in considering whether or not there
is a defective will, the Supreme Court did not merely rely
on the contents of the signed Agreement, rather it
considered facts related to the process of expressing
intent.

The researchers’ opinion concurs with the Supreme
Court’s decision, namely there was a defective will in the
form of error and fraud in the process of creating the
“Agreement” between the Plaintiff and Defendant I.
Quoting from Subekti, mistake occurs if one of the
parties has an erroneous idea of the substantive matters
which are the subject of the agreement or about the
significant characteristics of the goods which are the
object of the agreement concerned[17]. The “Agreement”
gives rise to mistake on the Plaintiff’s part in view of the
substantive matters of the agreement because the
“Agreement” does not specify the area of land, the
specific amount of compensation for damages or the
value of compensation. It has thus created the impression
in the Plaintiff’s mind that the compensation for damages
would include the total area of customary forest land
owned by the Plaintiff, namely 4,000 hectares, whereas
the Plaintiff received compensation for damages for only
1,098 hectares of land. With reference to J Satrio’s view,
this is a mistake which has occurred due to the condition
under which there is a concurrence of will and
representation between the parties, however the will of
one or both of the parties has been created in a defective
manner[18]. Had the Plaintiff not been mistaken about
the said matters, she would not have given her consent.
Quoting from Niewenhuis’s view, fraud is a qualified
mistake. It means that fraud is considered to have
occurred if there is a misrepresentation of the
characteristics and conditions arising as a result of the
counter-party’s conduct intentionally misleading in a
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series of deceitful acts[15]. Based on the foregoing, all
acts of Defendant I against the Plaintiff, namely drawing
up and entering into the “Agreement”, intentionally
allowing the Plaintiff to suffer damages as a result of the
“Agreement” and intentionally taking away opportunity
and profits from the Plaintiff are deceitful acts or a series
of lies.

4. CONCLUSION

The results of research of several judicial decisions
indicate that it is not easy to prove the occurrence of
defective will due to duress, mistake, and fraud. It caused
by the fact that the issue of defective will evolve around
the construction of the formation of agreement. It is due
to the fact that the Civil Code does not provide for
specific criteria or elements which must be met in order
to be able to determine the a will is defective as result of
duress, mistake, or fraud. Consequently, judges do not
have clear guidance in determining defective will.
Moreover, the issue of defective will be centered around
the construction of the formation of agreement.
Therefore, in their considerations judges should not be
merely looking at the formality, namely the parties have
signed an agreement. Rather than that, judges need to
consider the relevance of legal facts and other related acts
in a comprehensive manner.
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QBSTRACT

Article 1321 of the Civil Code applies in a limited manner three forms of vitiated consent, namely mistake, duress and
fraud. The consequence of vitiated consent is potential petition for the cancellation of agreement. The purpose of this
research is to elaborate on the application of the normative provisions of Article 1321 of the Civil Code in concrete
cases, namely how judges apply the provisions of duress, fraud or mistake as a basis for the cancellation of agreement.
It is based on literature review, it is qualitative in nature, using secondary data obtained based on review of literature
and court decisions, reaching conclusion based on the inductive method. The results indicate that Civil Code does not
provide for specific criteria or elements which must met in order to be able to determine the a will is defective as result
of duress, mistake, or fraud. Consequently, judges do not have clear guidance in determining defective will. Moreover,
the issue of defective will is centered around the construction of the formation of agreement. Judges therefore need to
take a comprehensive rather than formalistic approach in understanding legal facts and related acts. This research helps
law students understand legal norms as they are applied in practice.

Keywords: Vitiated Consent; Court Decision; Indonesia

1. INTRODUCTION

95 provided for in Article 1320 of the Civil Code the
first requirement for the validity of an agreement is
consent of the parties entering into it. Such consent must
arise out of free will, which means that such will should
not be defective [1]. Article 1321 of the Civil Code sets
forth three form@bf defective will with the potential
consequence that the agreement is deemed to have never
existed, namely duress, mistake, and fraud. If such
consent is given as a result of defective will, the law
provides protection to the party which has given his/her
consent without fre@gvill, to nullify the agreement [2]. It
is provided for in Article 1449 of the Civil Code that
contracts concluded under duress, or due to error or fraud,
shall result in a legal claim to nullify such. The last phrase
in the above Article, namely “{it] shall result n a legal
claim to nullify such” indicates that a consent which
contains defective will of the parties thereto shall not
automatically become void; rather, it shall be void if there
is a legal claim for having it nullified.

The issue that arises is that the Civil Code does not
set forth detailed provisions on the criteria or elements

© The Author(s) 2023

which must be proven for duress, mistake and fraud [3].
As well as the problem of defective will raises an issue in
the construction of forming an agreement [4], hence it
cannot be proven with a written mstrument. At the same
time, in the civil judicial process judges are seeking to
find and materialize formal truth, namely a form of truth
derived from conclusion based on facts revealed in a
court proceeding. It is in such context of finding formal
truth that judges are required to rely on statements and
strong evidence submitted or Esented by the disputing
parties [5], [6]. Article 1866 of the Civil Code which
provides for mstruments of evidence in civil cases
determines documents or written instruments as primary
mstruments of evidence. In addition to that, there are
other struments of evidence such as testimony,
allegations, confes

sion, and oath.

Ace ordingly,mge purpose of this research is to
describe the manner in which the normative provisions of
Article 1321 of the Civil Code are applied in ete
cases, namely by looking at the way in which judges
apply the provisions on duress, fraud, and mistake as a
basis for considering the annulment of agreement.

Z. B. Pambuko et al. (Eds.): BIS-HSS 2021, ASSEHR 667, pp. 753-758, 2023.
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2. METHOD

ﬂ'lis research is purely normative legal research [7],
[8]. The norms observed are norms concerning the
annulment of agreg@@ent due to defective will (duress,
mistake, and fraud) as provided for in Article 1321 of the
Civil Code. For the purpose of understanding such legal
norms, literature review [9] has been conducted of laws
and regulations as well as court decisions as primary legal
materials, as well as legal doctrines as secondary legal
materials.

Data has been obtained through literature study and
study of court decisions. The resources to be discussed
accessibiggboth in print (books) and electronically using
internet search engines [10] such as Google Scholar,
Google Books, free internet sites particularly those
provided by Supreme Court of the Republic of Indonesia,
electronic database such as Integrated Management
System of Indonesian Journals, The Indonesian
Publication Index (IP), Portal Garuda Jurnal Indonesia
online.

Compr@@ensive description concerning the manner in
which the provisions of Article 1321 of the Civil Code
are applied in concrete cases has been obtained through
qualitative data analysis [11] and inductive reasoning
method [12] in view of legal norms, legal doctrines and
the legal consideration of judges in court decisions
concerning defective will.

3. RESULT AND DISCUSSION

For the purpose of understanding how Article 1321 of
the Civil Code concerning defective will have been
applied in concrete cases, the research team has studied
three cases of claiming the annulment of agreement as a
result of duress, mistake, and fraud. Following is a brief
outline of the cases studied.

3.1. The Case of Mu’awanah v. Desi
Cahyaningtyas and Erdi Yanto

The first case is Mu'awanah v. Desi Cahyaningtyas
and Erdi Yanto concerning the claim for the annulment
of house Sale and Purchase Obligation Agreement
| Perjanjian Pen?amu Jual Beli] based on defective will
due to duress in the Decision of the Supreme Court of the
Republic of Indonesia Number 472 K/PDT/2012,
January 10, 2013. In this case Mu’awanah (Plaintiff) and
Erdi Yanto (Co-defendant) entered into an Agreement
Number 225 dated June 23, 2009 thereinafter referred to
as “Agreement”) drawn up by Notary Hj. Siti Reynar,
§.H. with Desi Cahyaningtyas (Defendant). The Plaintiff
did not wish to sell her house. The Plaintiff’s consent to
sell her house to the Defendant was based on defective
will, rather she did so under pressure by the DefiRlant
and her parents to the Plaintiff and Co-defendant. Based
on the foregoing reasons, the Plaintiff filed for the
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annulment of the aforementioned “Agreement” at the
Lamongan District Court. In this case the Supreme Court
affirmed the decision of Lamongan District Court
Decision Number 09/Pdt.G/2010/PN.LMG., July, 28,
2010 and Surabaya High Court Decision Number
325/PDT/2011/PT.SBY., July, 18, 2011., and overruled
the filing for cassation arguing that the argument of the
Plaintiff’s claim could not be proven. Similarly, the
process of drawing up the “Agreement” by the Plaintiff
and Co-defendant had been conducted with
consciousness as evidenced by the Plaintiff’s signature in
said deed. In fact, in the examination of the cassation
level, a Dissenting Opinion emerged from one of the
cassation judges. However, the assembly of Supreme
Court judges decides by majority vote.

In the researchers’ view, the above decision of the
Supreme Cowrt is not well founded, ba on four
considerations. First, in simply way duress occurs when

meone trigger another person to commit a legal act[ 13].
gy virtue of Article 1324 of the Civil Code, duress is
considered to have occurred if the act concerned is such
that it intimidates arationally thinking person, and if such
act can cause fear to the person for his/her life or assets
with the threat of express and real damage. In the a guo
case the Plaintiff experienced duress which according to
Sudargo Gautama’s doctrine constitutes an act of mental
mtimidation which is a threat of physical violence and
which can be used a basis for claim[14]. In this case, the
researchers are of the view that in fact the “Agreement”
between the Plaintiff and Co-defendant and Defendant
should be declared void due to defective will because in
fact the consent given by the Plaintiff was not given out
of free will, namely she had done it because she had
experienced psychological pressure, among other things
as it was revealed in the court proceeding whereas the
Defendant’s mother and her team came to the Plaintiff’s
house using harsh words asking the Plantiff to
immediately sell her house, the Defendant and her mother
and her team forcefully and without the Plaintiff’s
permission and approval put up a large-size Printing
Banner with the mscription “House for Sale”, the
Defendant’s parents invited individuals from the
National Police Headquarters and the Regional Police
threatening that if she was not willing to sell her house,
the Plaintiff’s would be put in prison. Without such
duress the Plaintiff would never have given her consent.
These events caused the Plaintiff to experience fear and
there was no other choice for her but to follow the
Defendant’s demand to visit the Notary on June 23, 2009
bringing the original house certificate m the name of the
Plaintiff to be sold to the Defendant. With reference to
JH. Niewenhuis’ doctrine, duress in consent for entering
mto agreement occurs if one or more of the parties to the
agreement give their consent due to fear of threat,[15]
accordingly the “Agreement” between the Plaintiff and
Co-Defendant with the Defendant should be declared null
because without such threats the Plaintift would never
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have consented. Second, 11 accordance with Article 13
of the Civil Code, even though duress is exercised by a
third party in a guo case the Defendant’s parent, the
Plaintiff as the party consenting due to duress is still
entitled to @@im for the nullification of the agreement.
Third, also as provided for in Article 1325 of the Civil
Code, even though the threat was not made directly
against the Plaintiff] rather against the Plaintiff’s husband
(Defendant II), the Plaintiff is still entitled to claim the
nullification of agreement. Fourth, related furthermore to
Article 1324 (2) of the Civil Code based on which in
considering whether or not duress has occurred, the age,
gender and position of the persons concerned must be
taken into account, the Plaintiff’s condition as a mother
of two living along with her two young children under the
age of five must receive a more careful consideration by
the judges.

Anggita Vischarma Damayanti and Indri Fogar
Susilowati in their research on the same case stated that
there was a mistake in the formation of the will in the
“Agreement” between the Plaintiff and Co-Defendant
because the signature affixed by the Plaintiff in the
“Agreement” is the result of a duress [16]. In the
researchers’ opinion the element of mistake actually
appears in the contents of the “Agreement,” namely the
provisions of Article 1 and Article 2 of the “Agreement”
are on the contrary to the provisions of the Civil Code
concerning the natwre of the Sale and Purchase
Agreement. Accordance to the Civil Code, the main
essence of the sale and purchase agreement is that the
seller is the party who is obliged to deliver the goods and
the buyer is obli to provide payment. Not the other
way around as regulated in articles 1 and 2 of the
“Agreement.” The researcher's view is in line with
Subekti's view that mistake occurs if one of the parties
has an erroneous idea of the substantive matters which
are the subject of the agreement or about the significant
characteristics of the goods which are the object of the
agreement concerned [17].

3.2.The Case of Agustinus Sastro Suparjo
(Plaintiff I) and MF. Suharman (Plaintiff
) v. Hermanus I Ketut Suyatra (Defendant
D), Andrea Ismargyaning Utami (Defendant
1), and Sutrisno, S.H. (Defendant III)

The second case under study was the case of
Agustinus Sastro Suparjo (Plaintiff I) and MF. Suharman
(Plaintiff IT) v. Hermanus I Ketut Suyatra (Defendant I),
and Andrea Ismargyaning Utami (Defendant II), and
Sutrisno, S.H. (Defendant III) concerning the annulment

| agreement based on defective will as a result of fraud
m the decision of the Bantul District Couf) No.
03/PDT.G/2015/PN.BT. The case started when a Sale
and Purchase Agreement was entered into between
Plaintiff T as seller and Defendant I as buyer of a piece of
land with Proprietary Right [Hak Milik] Number 2175

(hereinafter referred to as “Agreement”) before Land
Deed Official Sutrisno, SH (Defendant III). Based on
such sale and purchase deed Defendant I had transferred
the title on such land into the name of Defendant I,
however despite repeated attempts to collect, Defendant
I did not pay the full sale and purchase amount for such
land. Since 2007 the residence of Defendant 1 was
unknown whereas Defendant IT as Defendant I's legally
wedded wife stated that she was unable to pay the
outstanding amount for the sale and purchase of such
land, hence the Plaintiffs and Defendant 11 prepared a
Joint Statement Letter and Agreement for the annulment
of the sale and purchase of such land. The Bantul District
Court granted the request for the annulment of the
“Agreement” based on defective will due to fraud and
declared that based on the law the “Agreement” between
the Plaintiffs and Defendant I and Defendant IT was void
and @does not have binding legal force on the Plaintiff
and Defendant I and Defendant II. The judge considered
that there had been defective will due to fraud based on
the fact that Defendant I had misused the Plaintiffs’ good
will and trust. Whereas even though Defendant I had not
yet paid in full the sale and purchase price for the land,
based on trust and good will, the Plaintifts were prepared
to sign the “Agreement,” conduct the process for
Transferring Title on Proprietary Certificate No. 2175
which had been initially in the name of Plaintiff I to the
name of Defendant I. Based on such good will and trust,
the Plaintiffs had expected that Defendant I would
forthwith make full payment for the sale and purchase of
such land. The judge found that such act of Defendant I
was fraud against the Plaintiffs, because had the Plainti ffs
been aware of the attitude of Defendant, I refusing to
make full payment for the sale and purchase of land, the
Plaintiffs would not have signed the sale and purchase
deed between Plaintiff I and Defendant 1 before Land
Deed Official Sutrisno, SH.

In the researchers’ opinion the fact that Defendant 1
misused the Plamtiffs’ good will and trust cannot
adequately prove that the Plaintiffs had stated their inttn
without free will as a result of fraud. It is because
Article 1328 of the Civil Code it is expressly stated that
for the annulment of agreement based on defective will
due to fraud, the existence of deceit is req@fied. At the
same time, according to Subekti’s doctrine fraud occurs
when a party intentionally provides false or untrue
information accompanied by deceit to entice another
party to give his/her approval. There must be an active
act by one party to deceive another party. It is not
sufficient for such person to tell lies about something,
there must be at least a series of lies or deceittul acts [17].
In this case there appears to be no series of lies or false
mformation or incitements by Defendant I and 1I to
deceive the Plaintiffs hence the Plaintiffs had given their
consent.
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3.3.A. Yosua (Plaintiff) v. PT. Genting
(Defendant 1), Jaya Samaya Monong
(Defendant I)

The third case is A. Yosua (Plaintiff) v. PT. Genting
(Defendant 1), Jaya Samaya Monong, SE (Defendant II)
concerning the annulment of agreement based on
defective will as a result of a mistake and fraud in
Supreme Court Decision Number 3324 K/Pdt/2019,
December 2, 2019. In this case the Plaintiff was the
owner of a piece of land based on Statement Letter on
Customary Forest Land on an area of 4,000 (four
thousand) hectares located in Sei Pinang Hamlet,
Mandau  Telawang Village, Kapuas Regency,
Kedamangan Kapuas Hulu Sei-Hanyo. In 2012
Defendant I, a company engaging in the area of Oil Palm
Plantation committed illegal encroachment of such
customary forest land owned by the Plaintiff, whereby
the Location/Customary Forest Land Area owned by the
Plaintiff is within the oil palm plantation area owned by
Defendant I On May 6, 2015 an Agreement for the
Release and Transfer of Right on Land (hereinafter
referred to as “Agreement”) was entered mto between the
Plaintift as Second Party and Defendant I as First Party.
It is stated in Article 1 of the “Agreement” that the
Second Party (Plaintiff) hereby agrees to release and
transfer all ownership rights on the disputed land along
with all objects and plant there upon and/or other rights
on such disputed land to the First Party (Defendant 1), and
the First Party (Defendant 1) agrees to accept the release
and transfer of such right from the Second Party
(Plaintiff); for the avoidance of doubt, as from the date of
this “Agreement” the disputed land shall be entirely the
property of the First Party (Defendant 1), whereas the
Second Party (Plaintiff) no longer has any right on such
disputed land. From the Plaintiff’s side, the “Agreement”
contains defective will because it does not specify the
amount of compensation for damages or compensation,
thus the Plaintiff expected that the payment by Defendant
I was going to be for the total customary forest land
owned by the Plaintiff, namely 4,000 hectares —
(deducted by) 402 hectares owned by the Masaha
Community, thus making it a total of 3,598 hectares
multiplied with the value of IDR 4,000,000.-/hectare
(four million Rupiah per hectare).

The Kuala Kapuas District Court in Decision Number

/Pdt.G/2018/PN Klk, dated January 10, 2019 rejected
the Plaintiff’s claim in its entirety and declared that the
“Agreement” between the Plaintiff and Defendant I was
valid and binding considering that both parties had
mutually agreed on the release and transfer of right on
land as stated in Article 1 namely that “as from the date
of this “Agreement” the disputed land shall be entirely
the property of the First Party (Defendant I), and the
Second Party (Plaintiff) no longer has any right
whatsoever on such disputed land”. Based on such facts,
the District Court declared that the “consent” element had
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been fulfilled. The Palangka Raya High Court in its
Decision Number 18/PDT/2019/B) PLK dated May 9,
2019 affirmed the District Court’s decision. The Supreme
Court overruled the Palangka Raya High Cogl's decision
affirming the Kuala Kapuas District Court’s decision and
granted the Plaintiff's claim in its entirety; in its decisigin
Number 3324 K/Pdt/2019, in its considerations Eﬁ:
Supreme Couwrt stated among other things that act of
Defendant I against Plaintiff, among other things by
drawing up and entering into the “Agreement”;
mtentionally allowing the Plamntiff to suffer losses as a
result of the “Agreement”, and took away opportunity
and profit from the Plaintiff, causing the Plaintiff’s
defective will because it was misleading and it was filled
with deceit/lies. Based on such consideration, the
Supreme Court declare that the “Agreement” legalized by
the Co-defendant was not valid, it was legally defective,
and it did not h legal force because it was
contradictory to the requirements for the validity of an
agreement as set out in the provisions of Article 1320 of
the Civil Code due to deceit and fraud the agreement
automatically annulled or it is null and void. It is evident
from this decision that in considering whether or not there
is a defective will, the Supreme Court did not merely rely
on the contents of the signed Agreement, rather it
considered facts related to the process of expressing
intent.

The researchers’ opinion concurs with the Supreme
Court’s decision, namely there was a defective will in the
form of error and fraud in the process of creating the
“Agreement” between the Plaintiff and Defendant I
Quoting from Subekti, mistake occurs if one of the
parties has an erroneous idea of the substantive matters
which are the subject of the agreement or about the
significant characteristics of the goods which are the
object of the agreement concerned|[17]. The “Agreement”
gives rise to mistake on the Plaintiff’s part in view of the
substantive matters of the agreement because the
“Agreement” does not specify the area of land, the
specific amount of compensation for damages or the
value of compensation. It has thus created the impression
n the Plaintif’s mind that the compensation for damages
would include the total area of customary forest land
owned by the Plantiff, namely 4,000 hectares, whereas
the Plaintiff received compensation for damages for only
1,098 hectares of land. With reference to J Satrio’s view,
this is a mistake which has occurred due to the condition
under which there is a concurrence of will and
representation between the parties, however the will of
one or both of the parties has been created in a defective
manner| 18]. Had the Plamtiff not been mistaken about
the said matters, she would not have given her consent.
Quoting from Niewenhuis’s view, fraud is a qualified
mistake. It means that fraud is considered to have
occurred if there is a misrepresentation of the
characteristics and conditions arising as a result of the
counter-party’s conduct intentionally misleading in a
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series of deceitful acts[15]. Based on the foregoing, all
acts of Defendant I against the Plaintiff, namely drawing
up and entering into the “Agreement”, intentionally
allowing the Plaintiff to suffer damages as a result of the
“Agreement” and intentionally taking away opportunity
and profits from the Plaintiff are deceitful acts or a series
of lies.

4. CONCLUSION

The results of research of several judicial decisions
indicate that it is not easy to prove the occurrence of
defective will dggto duress, mistake, and fraud. It caused
by the fact that Eﬁ: issue of defective will evolve around
the construction of th@gformation of agreement. It is due
to the fact that the Civil Code does not provide for
specific criteria or elements which must be met in order
to be able to determine the a will is defective as result of
duress, mistake, or fraud. Consequently, judges do not
have clear guidance in determining defective will.
Moreover, the issue of defective will be centered around
the construction of the formation of agreement.
Therefore, in their considerations judges should not be
merely looking at the formality, namely the parties have
signed an agreement. Rather than that, judges need to
consider the relevance of legal facts and other related acts
in a comprehensive manner.

ACKNOWLEDGMENT

Expression of thanks and appreciation to the Faculty
of Law of Trisakti University which has provided
financial support for this research. Also, our appreciation
to the research council of the Faculty of Law as well as
to the Research Institute of Trisakti University for
publication opportunities.

REFERENCES

[1] M. D. Badrulzaman, Aneka Hukum Bisnis, 1st ed.
Bandung: PT Alumni, 2014,

[2] 1. Emirson, Hukum Kontrak: Teori dan Praktik, 1st
ed. Jakarta: Kencana, 2021.

[3] M. Isnaeni, Seberkas Diorama Hukum Kontrak, 1st
ed. Surabaya: PT Revka Petra Media, 2018.

[4] A. Y. Hernoko, Hukum Perjanjian: Asas
Proporsionalitas dalam Kontrak Komersial, 1st ed.
Jakarta: Prenadamedia Grup, 2014.

[5] Z. Asikin, Hukum Acara Perdata Indonesia, 1st ed.
Jakarta: Prenadamedia Grup, 2018.

[6] K. K. Syita, “Penerapan Prinsip Pembuktian
Hukum  Perdata Formil Dalam  Arbitrase
Berdasarkan Undang-Undang Nomor 30 TAHUN

(7]

(8]

9]

[10]

[11]

[12]

[13]

[14]

[15]

[16]

[17]

[18]

1999.” Yuridika, vol. 29, no. 1, p. 24, 2014.

K. Benuf and M. Azhar, “Metodologi Penelitian
Hukum sebagai Instrumen Mengurai Permasalahan

Hukum Kontemporer,” Gema Keadilan, vol. 7, no.
1, pp. 20-33, 2020.

I. M. P. Diantha, Metodologi Penelitian Hukum
Normatif dalam Justifikasi Teori Hukum, 1st ed.
Jakarta: Prenada Media Group, 2017.

I. Dobinson and F. Johns, “Legal Research as
Qualitative Research.” in Research Method for
Laws, 2nd ed.,, United Kingdom: Edmnburg
Univercity Press, 2017, pp. 20-21.

M. L. Cohen and K. C. Olson, Legal Research in A
Nutshell, 14th ed. United States of America: West
Academic Publishing, 202 1.

L. A. 8, “Peranan Metodologi Penelitian Hukum di
Dalam Perkembangan [lmu Hukum di Indonesia,”
Soumatera Law Review, vol. 1,no. 1, p. 115, 2018,
doi: http://doi.org/10.2221 6/soumlaw.v1i1.3346.

S. Hanson, Legal Method & Reasoning, 2nd ed.
United States of America: Cavendish Publishing
Limited, 2013.

Sumriyah, “Cacat Kehendak (Wilsgebreken)
Sebagai Upaya Pembatalan Perjanjian dalam
Persepektif Hukum Perdata, Simposium Hukum

Indonesia,” Simposium Hiukum Indonesia, vol. 1,
no. 1, p. 664, 2019.

F. M. K. Putra, “Paksaan FEkonomi Dan
Penyalahgunaan Keadaan Sebagai Bentuk Cacat
Kehendak Dalam Perkembangan Hukum Kontrak,”
Juridika, vol. 30, no. 2, p. 247, 2015, doi:
10.20473/ydk.v3012.4658.

M. Syaifuddin, Hukum Kontrak: Memahami
Kontrak  dalam  Perspektif  Filsafat,  Teori,
Dogmatik, dan Praktek Hukum. Bandung: CV
Mandar Maju, 2012.

A. V. Damayanti and 1. F. Susilowati, “Cacat
Kehendak dalam Perjanjian Jual-Beli (Analisis
Putusan Mahkamah Agung Republik Indonesia
Nomor 472 K/PDT/2012),” Novum: Jurnal Hukum,
vo. 2, no. 4, p 171, 2015  doi:
10.2674/novum.v2i4.17232.

Subekti, Hukum Perjanjian, st ed. Jakarta: PT
Intermasa, 2010.

S. Sukananda and W. A. Mudiparwanto, “Akibat
Hukum Terhadap Perjanjian yang Mengandung
Cacat Kehendak Berupa Kesesatan atau Kekhilafan
(Dwaling) di Dalam Sistem Hukum Indonesia,”
Justitia Jurnal Hukum, vol. 4, no. 1, p. 172, 2020.




758 N. Y. Sugiastuti et al.

Open Access This chapter is licensed under the terms of the Creative Commons Attribution-NonCommercial 4.0 International License (http://
creativecommons.org/licenses/by-nc/4.0/), which permits any noncommercial use, sharing, adaptation, distribution and reproduction in any
medium or format, as long as you give appropriate credit to the original author(s) and the source, provide a link to the Creative Commons
license and indicate if changes were made.

The images or other third party material in this chapter are included in the chapter’s Creative Commons license, unless indicated otherwise
in a credit line to the material. If material is not included in the chapter’s Creative Commons license and your intended use is not permitted
by statutory regulation or exceeds the permitted use, you will need to obtain permission directly from the copyright holder.




Application of Article 1321 of the Civil Code Concerning

Vitiated Consent in Court Decisions in Indonesia

ORIGINALITY REPORT

174 15« 6«

SIMILARITY INDEX INTERNET SOURCES PUBLICATIONS

2%

STUDENT PAPERS

PRIMARY SOURCES

www.atlantis-press.com

Internet Source

.

17

o

Gruyter GmbH, 2017

Publication

"Essential Cases on Misconduct”, Walter de ’] o
0

knepublishing.com

Internet Source

e

T

jsss.co.id

Internet Source

-~

T

www.ijbel.com

Internet Source

o

T

The Lubuklinggau State Court Number

Randa Alala, Slamet Muljono, Emelia Kontesa. <1 o
"Review Of The Execution Of The Decision Of ’

15/Pdt.G/2018/Pn Llg", Bengkoelen Justice :

Jurnal llImu Hukum, 2022

Publication

ANALYSIS LOSS OF AB INTESTATO HEIRS

Saji Saji, Liliana Tedjosaputro. "JURIDICAL

<1%



RIGHT AS A RESULT OF UNREGISTERED
MARRIAGE", MAGISTRA Law Review, 2020

Publication

Submitted to Universiti Kebangsaan Malaysia <1
%

Student Paper

n Submitted to Universitas Jenderal Soedirman <1
%

Student Paper

Exclude quotes On Exclude matches <15 words

Exclude bibliography On



	126
	3.1. The Case of Mu’awanah v. Desi Cahyaningtyas and Erdi Yanto
	3.2. The Case of Agustinus Sastro Suparjo (Plaintiff I) and MF. Suharman (Plaintiff II) v. Hermanus I Ketut Suyatra (Defendant I), Andrea Ismargyaning Utami (Defendant II), and Sutrisno, S.H. (Defendant III)
	3.3. A. Yosua (Plaintiff) v. PT. Genting (Defendant I), Jaya Samaya Monong (Defendant II)


