
PROBATE COURT : Records may be photostated and bound 
in book. Juqge entitled to fee . 

October 5, 1938 

Honorabl e Glendy B. Arnold 
Judge of t he Probate Oour t 
St. Louis, Mis s our i 

Dear Sir t 

F iLED 

Thia department is in receipt of your r equest for 
an offici al opinion which reads as :followaa 

•1 should like to have t he opinion of 
your offi ce upon t he :following question: 

"Under the statutes. we are requir ed to 
make a copy, to be a permanent record, 
of all wills, inventories, settlements 
and proo:fa of publication of notices 
which are filed 1n this Cour t in the 
progress of t he administration of 
eata tea . This requirement is laid 
down by Sections 71., 77 , 213 and 545 
of t he 1929 Revised s~atutes of Missouri . 
Certain f ee.s are charged for the making 
of these permanent recorda in accord­
ance With Section 11782 ot t he Revised 
Statu tea . 

"The convenien ce and efficiency of this 
office would be greatly served 1n the 
event that we could make photographic 
copies of t hese 1natrumenta and bind 
them in book foi"Dl as the permanent 
record. We desire to know if this 
procedur e would comply wi t h the require­
menta of t he above Sections and whether 
we 110uld be entitled to charge the fees 
provided for by Section 11162 it this 
method of recording was adopted. " 



; 
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Section 71- R. s . Uo . 1929, provides as followas 

~e inventory, appraisement and affi­
davits shall be f i l ed in the office 
or t he clerk of the probat e court 
within thirty days ai'ter letters granted, 
Which shall be duly recorded by the 
clerk in a well-bound book to be kept 
by him for t hat purpose.• 

Section 77, R. s. Uo. 1929, provides as follows: 

tttrhe clerk ot sa.id oourt shall ca.re-
tully file and preserve su ch a!'f i-
davits in his office, and shall record 
the same in a book to be kept by h±m 
for that purpose.• 

Section 213 , R. s . f.!o . 1929, r eads as follows: 
" •The clerk of the probate court ahall 

provide well- bound books, and enter 
therein the accounta and set tlements 
of all executors and administrators 
made 1n said court. in such manner 
as to form a complete record of all 
suCh accounts sett led in that court.• 

Section 545• R~ S~. Mo . 1929, stat es thatt 

•All wills shall be recorded by the 
clerk of the probate court, 1n a book 
kept for that purpose, w1 thin thirty 
days after probate, and t he originals 
shall be carerully filed in hie of fice." 

The pr opriety or photogr aphic r ecording has never 
been passed upon by t he courts or Missouri although we 
have a statut e whi ch provides that ~en books or r ecords 
are required t o be rebound or transcri bed i nto new books 
t ha t photogr aphic copi es shall be deemed transcribi n6. 
However . the question has been before the courts of 
other jurisdi ction. 
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The practice of f111ng photostatic copies of willa 
in probate courts has been approved in the Irish Free 
State. 

In Lennon v. Gray • 1951 Irish Reports, page 3 '74, 
t he High Court ot Ireland states: 

•speaking· on behalt ot the Principal 
Registry in the Irish Free State, 
we believe t h at the ayatem is satis­
factory . so far as we are concerned, 
if it is car ried out properly trom 
the photostatic point of view. • 

In People ex rel. Armknecnt v. Haaa. 311 Ill. 164, 

-. 

142 N. E. 549, it appeal"ed that t he SUpreme Court of I llinois 
had betore it a statut e whiCh prov~ded aa follows: 

••Every recorder Shall• as s oon aa 
practicable after the tiling of any 
instrument in writing in his off ice, 
entitled to be recorded. record the 
same at length in the order of time 
ot its reception, in well-bound books 
to be provided for that purpose.'" 

The petitioners sought a mandamus to compel the 
recorder of deeda to copy a deed in wr1t1ng in a well­
bound book. It was alleged that t he deed had been present­
ed to the recorder, who made a photographic copy of it, 
added it to other similar copies, and then bound · them in 
book f orm.. The eourt held that the photographic record 
oomplied with t he provisions of the statute. We quote at 
length from the opinion because ot the similarity of the 
two casesc · 

"'To record means to transcr1beJ to 
write an authent i c account orJ to 
preserve t he memory of., by written 
or other characters; to enter in a 
book for the purpose of preaerv1ng 
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authentic and correct evi dence o£ the 
thing recorded. Whatever t h e method 
used £or recor ding, it ia a record 
of the things recorded as long as it 
is a true and correct copy. The ob­
ject of recording a deed is to give 
it perpetuity and publicity • and the 
two main requirements of a public 
record is tha t i t shall be a ccurate and 
durable . * * ~ * -::- * * * * 'A- * .:- * * 
While t he language used 1n sections 
9 and 1? indicates t hat the legislature 
had in mind t hat the books would be 
bound before t he instrument was copied, 
t here is nothing in the statute which 
forbids the copying of the instruments 
on separate sheets and then binding 
t hese sheets into book f orm. Whatever 
method is used, it all comes to this: 
The record o£ the instrument from t he 
time it is filed until it is recorded 
in a well-bound book is the entry book 
and t he origi nal instrument; after i t 
is recorded in a well-bound book# and 
the book and page wh ere t he instrument 
is r e corded are known. and the certifi­
cate of the recorder has been indorsed 
on the original instrument, the record 
is t h e page or pages in the book bear­
ing t he copy of the instrument . The 
recor der of deeds o·r Cook county is a 
county offi cer named in the Constitution. 
Every suCh off icer not only has t h e 
authority, but is required by law, to 
exercise an intelligent discretion 1n 
the performance of his official duties . 
The l aw r equi res him to record certain 
i~ruments in a well-bound book, but 
kf dOes not requir e h1m to r ecord t h em 

articular method. As long as 
-.,~•d adopted by h~ i s accurate 

he has perf'ormed his dUty. 
o r ts oan oompel him to 
~nts enti tled to be 

-bound b~oks, they have 

\ 
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no right to compel him to record them 
1n any par ticul ar way . No argument is 
needed to demonstr ate that photography 
is a muCh more accurate process of 
making a copy of an instrument than 
any other known method. It will show 
t he i nstrument exactly as it i s. The 
requi rement of accuracy is fully com­
plied wit h by t his meth od. The record 
shows t hat printa properl7 made are as 
permanent as t he paper on which they 
are made, and so the requirement of 
permanency 1a met. We are satisfied 
that no other known meth od of record-
ing instrument s is as a ccurate as the 
photograph! c method·, that no pract1 cable 
method excels i t in permanen cy. and that 
in count ies where the volume of instru­
ments recorded is large, as it 1s 1n 
Cook county, no ot her method is as 
speedy'and inexpens ive. There being 
nothing 1n the la~ forbi dding the 
recording of instruments by the photo­
graphic process, we hold t hat t he re­
corder of deeds of Cook county has not 
abused the discret ion wi t h which he i s 
clothed in recording t he deed of petit i on• 
e.ra as he has recorded it . This act com­
plies wit h t he requi rements of the statu t e , 
and the instrument ia l egally recorded.' " 

In Bennington v. Booth, 140 Atl . 157 , t he Vermont 
Supreme Court had before it t he questi on of' t he propriety 
of photostatic r ecording under a statute whi ch provided 
that the clerk Should nre cor d at l ength in books to be 
furni shed by t he town . " 

The court held at page 158: 

w* * * The statute does not require the 
use of any particul ar met hod of record­
i ng. Gen. Laws , sect ion 3951 . Any 
method, not otherwise unlawful~ whereby 

' 

{" 

' 
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a recor d i s produced which has all 
the Charaoteristi ca required by 
law. may be used. New t imes have 
brought new methods• and, with t he 
above 11m1 t ation. the choi ce of the 
proces s is but the ' c.hoi.ce of the 
pen'-- a detail with whiCh we will 
not attempt to interfere . See 
People ex r el. Armlmecht v. Haas, 
311 Ill. 1641 142 N. E . 549. 

•The ca se ahows t hat the photostatic 
copies are all l egible. that some 
are more easily read t han others 
has no eff ect upon their vali dity . 
Records made w1 th pen and ink are 
we~l known to diff er in the t respect. 
They have perpetui ty Not• to be 
sure. in t he absol ute Benae of the 
word, for no one can beli eve that any 
of our paper records w111 l ast for­
ever. But they have that attribute 
no l eas than it ia possessed by rec­
orda kept b-y a t own clerk in hand­
writing or t ypewritin.g . * * * * * 
******* 
"* * * I:f' • within the meaning of the 
statute, the photostatic records are 
books. they lack nothing required b7 
Gen- Laws, Section 3951. That t hey 
are b ooks after they are bound is 
perf'ectly apparent. Be·f ore th1s baa 
been done they are l i ke the recorda 
consi dered in Munford .v. Wardwell,. 
6 Wall. 423• 18 L. ed. 756 . There 
it was held t hat the law requiring 
grants of lands to be registered or 
recorded in aome book of record waa 
complied 111. th so f ar as t he ' book' 
11118 concerned when the recorda were 
made on loose sheets. although those 
abe eta were not actually, bound into 
volumes until some later date. There 
can be no doubt tha t when the statute • 

. . 
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which is now Gen. Laws . section S951, 
was enacted, the Legislature contem­
plated the use of a blank book into 
which records could be copied. No 
other way was t hen known. The object 
of t h is statut e - however, was to pro­
vide for the making of recordaJ not 
for the use of some particular kind 
of book. It would, we th ink, be 
pl acing the emphasis on a comparatively 
inconsequential matter to hold that 
t hese photostatic records are invalid 
because t hey are made on sheets which 
are destined to be bound rather than 
on sheets wh.ich are already bound. 
~hile they are accumula ting unti l 
numerous enough to be bound the sheets 
of photostatic records , within the mean­
Log of our statute , constitute the 
current book of records.• 

While we may have seemed proli x 1n our quotat ions 
still the facts are so apposite and th e reasoning so cogent 
that we have felt that the entire matter Should be included. 

The onl.y t hing that might militate against the 
legali ty of photostatic recording is Section 3260 1 R. s . 
Mo. 1929, which provides as tollowsa 

"Wherever the statut e authorizes books 
or records to be rebound, or t heir 
contents transcribed into new books , 
or new indexes to be made, the making 
of photographic copies of said books, 
records or indexes shall be deemed 
transc~ing and the binding t ogether 
ot such photographic copies Shall be · 
deemed rebinding of suCh records with­
in the meaning of this chapter . 11 

It might be argued t hat since t he Legislature in 
t his statute provided that photostatic copies would be 
suf f icient transcription when it was necessary to transcribe 
or r ebind records that when t hey omitted s uch provision 



.· 
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from the statu tes dealing wi t h recording in the first 
instance that they intended that . the copies should be 
placed in the records in pen and ink or on the t ypewr i ter . 

Section 3260 , supra , is in pari mat eria wi t h 
Sections 71, 77 , 213 ,and 545, supra , because they are 
consistent statutes relating to the same subject matter. 
Sales v. Barber Asphalt Paving Company, 66 s. w. 979, 
166 Mo. 671. It ia a rule of statutory construction t hat 
where two acts in pari materia are construed t ogether 
and one contains provisions omitted from t he other, the 
o~tted provision will be applied i n the proceeding under 
the act not containing such provisions, where not incon­
sistent with t he purposes of tne act . 59 c. J . 1050; 
People v. Cowen, 119 N. E. 335, 283 I ll . 308 . 

Therefore, the fact t hat Section 3260, supra, allows 
photostats to be made of records strengthens the hol ding 
that photostatic recor~ga are proper and l egal . 

CONCLUS I ON 

It is, theref ore , .the opinion of t hi s department 
that t he records r equired to be kept ·by the Probate Court 
by Secti ons 71, 77, 213 and 545, R. s . Mo. 1929 , may be 
photostati c copies which may be bound into booka and the 
f ees allowed by Section 11782 , R. s . Mo . 1929 , may be 
claimed. 

Respectfully submitted 

ARTHUR 0' K .. LF~ 
Assistant Attor ney General 

Ar PROI/ED: 

J. E . TAYLOR 
(Acting ) Attorney General 
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