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Tear:
1977
1978
1979
1980
1981
1982
1983
1984

Demand 
(thousand tons)
______— 5,400
............. 10,000
______ 13,000
................18,000
___ ___ 20,200
_______  41,400
...............  41,400
........... 41,400

e. Regional planned production, charac
teristic coal. Coal with the characteristics de
scribed in paragraph A.3.a., above, is uncom
mitted and will be potentially available to 
Wright 7 (in a probable regional supply/ 
demand relationship related to the location 
of this powerplant) from BOM Districts 7 
through 20 and 22 as follows:

Production

Year:
1977
1978
1979
1980
1981
1982
1983
1984

(thousand
tons)

___ 7,901
17,684

___ 39,832
.___ 47, 221 
—  57,937
___60,817
___ 64,593

77,716
f. Regional ESECA prohibition order de

mand for coal, regardless o f characteristic. 
The expected regional production of charac
teristic coal, as stated in paragraph A.3.e., 
above, exceeds the potential demand for coal 
regardless of characteristic from BOM Dis
tricts 7 through 20 and 22 expected to result 
from this NOI, from all other Notices of In
tention to issue Prohibition Orders to date 
and from all outstanding Prohibition Or-, 
ders Issued to date under authority of Sec
tion 2(a) of ESECA. This potential regional 
demand is estimated in FEA’s “Coal Conver
sion Study” as follows:

Demand

Year:.
(thousand

tons)
1977
1978
1979
1980
1981
1982
1983
1984

4, 229 
8, 270 

10, 917 
14, 659 
16, 383 
18, 735 
18, 735 
18, 735

g. Regional ESECA prohibition order de
mand for coal by sulfur characteristic. The 
potential regional demand from BOM Dis
tricts 7 through 20 and 22 for coal with a 
1.01-1.40 percent sulfur content (which in
cludes the 1.3 percent maximum sulfur con
tent as described in paragraph A.3.a., above) 
resulting from this NOI, from all other No
tices of Intention to issue Prohibition Orders 
to date and from all outstanding Prohibition 
Orders issued to date under authority cf 
Section 2(a) of ESECA is estimated in, FEA’s 
“Coal Conversion Study” as follows:

Demand 
(thousand tons) 

Sulfur
Year: 1.01 to 1.4

1977 ______ i _____ ____________ 1,482
1978 -----——__—    2, 741
1979 ______________________ 3,162
1980 __ __________ 3,283
1981 ________ ______________ ,__ 3, 283
1982 ______________________  8,607
1983 ________ ________________ _ 3, 607
1984 ________________________ ; 3, 607 ‘

The regional planned production of coal, 
stated in paragraph A.3.e., above, with the 
characteristics described in paragraph A.3.a.,

above, far exceeds the potential ESECA re
gional demand for coal by sulfur character
istic.

4. State or local laws. FEA has found no 
state or local laws or policies limiting the 
extraction or utilization of coal that would 
adversely affect these production figures, and 
none have been brought to FEA’s attention.

5. Conclusion. FEA’s “Availability Study” 
has identified nationally and in Bureau of 
Mines Districts 7 through 20 and 22 uncom
mitted coal production that meets the re
quirements of Wright 7 as described in para
graph A.3.a., above. FEA proposes to find that 
this uncommitted coal exists in amounts suf
ficient in any year to meet the estimated 
additional demand for coal, both nationally 
and from these Districts, resulting from this 
NOI, from all other Notices of Intention to 
issue Prohibition Orders to date and from 
all outstanding Prohibition Order« issued to 
date under authority of section 2(a) of 
ESECA. Coal for Wright 7 will probably be 
bought from producers according to regional 
supply/demand relationships related to the 
powerplant’s location from BOM Districts 7 
through 20 and 22. FEA observes, how
ever, that this powerplant could purchase 
coal in other markets as such production be
comes available. (The Feasibility of Con
sidering Expanded Use of Western Coal by 
Mid-western and Eastern Utilities in the 
Period 1978 and Beyond, School of Engin
eering, University of Pennsylvania, Novem
ber 7, 1975.)

B. Coal transportation.—1. Location of 
powerplants and coal supply. Based on an 
FEA study, Utility Analysis of Coal Trans
portation Availability, November 1976, (here
after “Transportation Availability Study”), 
coal for Wright 7 would probably come from 
Bureau of Mines (BOM) District 19 as both 
the primary and alternate source of supply. 
While this supply area is the nearest avail
able potential source able to supply comply
ing coal to this powerplant, complying coal 
can be transferred by rail from other 
identified sources within the United States. 
The analysis of transportation availability 
is based on the most likely route as well as 
an alternate route. These routes were chosen 
to demonstrate transportation availability.

2. Route o f coal shipment. The primary 
route for coal delivery to the Wright 7 would 
originate coal on thé Union Pacific (UP) to 
Fremont, Nebraska. The coal would be 
delivered to the.plant by the Chicago and 
North Western (C&NW). The total distance 
is approximately 700 miles.

An alternate route from the primary sup
ply area would involve originating on the UP 
to Brush, Colo. The Burlington Northern 
(BN) would bring the coal to Fremont. 
C&NW would make the final delivery.

3. Originating H unk carrier. The UP, the 
originator of coal for Wright 7, has approxi
mately 7,000 hopper cars with an estimated 
average capacity of 85 tons. Using an aver

age number of deliveries of 20 per year per 
85-ton, the UP may need as many as 40 ad
ditional cars to handle the demand from 
Wright 7. This assumes that the railroad will 
neither have excess originating capacity nor 
obtain cars from other carriers in the origi
nating vicinity. The UP indicated that it is 
willing to acquire any needed capacity in
volved in shipment to the Wright 7 and that 
It will modify its expansion plans with de
mand conditions.

FEA’s “Transportation Availability Study” 
concluded that for all potential Prohibition 
Order candidates studied, there would be no 
major constraints in transporting coal. The 
study examined existing rail transportation 
car capacity, water transportation capacity, 
including unloading docks, where applicable, 
and took into account projections made by 
all carriers to meet the anticipated demand 
for all types of transportation facilities as
suming all powerplants studied were to re
ceive orders under section 2(a) of ESECA.

The UP indicated that transportation fa
cilities at those mine sites within BOM Dis
trict 19 are in satisfactory operating con
dition and that loading facilities could han
dle the required coal volumes.

FEA has not found nor has it been in
formed of any apparent constraints to carry
ing coal for any alternate or intermediate 
carriers should they be used.

4. Destination carrier and powerplant fa 
cilities. The Chicago and North Western is 
the destination carrier for the Wright 7. The 
C&NW owns the railroad siding into the 
plant. At present the C&NW delivers coal to 
Wright 7. The plant has adequate unloading 
equipment to handle the coal deliveries. This 
equipment is presently in operating condi
tion, and is being used to unload coal.

5. Conclusion. Coal transportation facilities 
will be available for the period a Prohibition 
Order is expected to be in effect since no sig
nificant constraints to coal delivery to Wright 
7 presently exist, and alternate routes are 
available.

IV. The prohibition of the burning of na t
ural gas or petroleum products as its primary 
energy source will not impair the reliability 
of service in  the area served by the affected 
powerplant. Based on an analysis of the in
formation submitted to FEA by the Federal 
Power Commission and Fremont, FEA pro
poses to find that the issuance of a Prohibi
tion Order to. Wright 7 will not impair the 
reliability of service in the area served by 
the powerplant since there will be no outage 
as a result of a Prohibition Order to Wright 7.

The Fremont Department of Utilities has 
advised FEA that Wright 7 was designed to 
burn gas and coal and is currently burning 
coal. There will therefore be no impairment 
of reliability of service within the meaning 
of ESECA in the area served by Wright 7 as 
a result of a Prohibition Order.

[FR Doc.77-12160 Filed 4-28-77:8:45 am]

ENERGY SUPPLY AND ENVIRONMENTAL COORDINATION ACT 
Intention To Issue Prohibition Orders to Certain Powerplants

The Federal Energy Administration (FEA) hereby gives notice of its intention 
to issue a Prohibition Order, pursuant to the authorities granted it by Section 2 (a) 
and (b) of the Energy Supply and Environmental Coordination Act of 1974, as 
amended (ESECA), and Chapter 10, Code of Federal Regulations (10 CFR), Parts 
303 and 305 to the following powerplant:

DocketNo. Owner, Generating station Unit No; Location

OFU-139 PhDadelpliia Electric Co......... . ........... Cromby.,...................... 2 Phoenixville, Pa.
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PEA hereby also gives notice of the 
opportunity for oral and written presen
tation of data, views, and arguments by 
interested persons regarding this pro
posed Prohibition Order.

The proposed order would prohibit the 
above-named powerplant from burning 
natural gas or petroleum products as its 
primary energy source.

Prior to issuance of a Prohibition 
Order to a powerplant, section 2(a) of 
ESECA and 10 CFR 303.36(b) and 305.3
(b) require that PEA find that the pow
erplant had the capability and necessary 
plant equipment to bum coal as of June 
22,1974. A Prohibition Order may not be 
issued unless PEA can find that the pro
hibition of the utilization of natural gas 
or petroleum products as a primary en
ergy source is practicable and consistent 
with the purposes of ESECA, that coal 
and coal transportation facilities will be 
available during the period the Prohibi
tion Order will be in effect, and that the 
prohibition will not impair the reliability 
of service in the area served by the pow
erplant. PEA’s proposed findings, as well 
as its proposed conclusions and rationale 
with respect to these findings, for each 
powerplant are set out in the Appendix 
to this notice. These findings, conclu
sions and rationale may be amended as a 
result of comments received by PEA pur
suant to this notice and other informa
tion available to PEA. The findings, con
clusions and rationale will be included, 
with any amendments, for each Prohibi
tion Order that is issued.

Upon completion of the proceedings 
described in this notice, PEA may deter
mine to issue a Prohibition Order to the 
above-named powerplant. This Phohibi- 
tion Order will not become effective, how
ever, until (1) either (a) tile Administra
tor of the Environmental Protection Ag
ency (EPA) notifies the FEA, in accord
ance with section 119(d)(1)(B) of the 
d ea n  Air Act, that the powerplant is able 
to bum coal and to comply with all appli
cable air pollution control requirements 
without a compliance date extension un
der section 119(c) of such Act, or (b) if 
such notification is not given by EPA, 
the date that the Administrator of EPA 
certifies, pursuant to section 119(d)(1)
(B) of the d ean  Air Act, is the earliest 
date that the powerplant will be able to 
comply with all applicable air pollution 
control requirements of section 119 of 
that Act, and (2) PEA has considered 
the environmental impact of the order, 
pursuant to 10 CFR 208.3(a)(4) and 
305.9, and has served the affected power- 
plant with a Notice of Effectiveness, as 
provided in 10 CPR 303.10(b) ,-303.37(b) 
and 305.7. The date the Prohibition Or
der will be effective will be stated in the 
Notice of Effectiveness.

10 CFR 305.9 requires that, prior to 
the issuance of a Notice of Effectiveness 
to a powerplant, FEA shall perform an 
analysis of the Environmental impact of 
the issuance of such Notice of Effective
ness. That analysis shall result in either
(1) issuance of a declaration that the 
Prohibition Order will not, if made effec
tive by issuance of a Notice of Effective
ness, be likely to have a significant im

pact on the quality of the human en
vironment, or (2) the preparation by 
FEA of an environmental impact state
ment covering significant site-specific 
impacts that ai*e likely to result from the 
Prohibition Order and that have not been 
adequately addressed in the Final Envi
ronmental Statement (FES 75-1, dated 
April 25, 1975) or in other official docu
ments made publicly available.

If PEA prepares an environmental im
pact statement covering significant site- 
specific impacts resulting from a Prohi
bition Order, the statement shall be pre
pared and published for comment in 
accordance with Section 102(2) (C) of 
the National Environmental Policy Act 
of 1969 prior to issuance of a Notice of 
Effectivefiess. Interested persons may re
quest a public hearing pursuant to 10 
CPR 303.173 to comment on the contents 
of a draft environmental impact state
ment. With respect to comments regard
ing any impact on air quality that might 
result from a proposed Prohibition Order, 
however, it should be recognized that 
ESECA has assigned to EPA the primary 
responsibility for analyzing the effect of 
any such order on the Nation’s air qual
ity and for determining the applicable 
air pollution control requirements that 
apply to the powerplant that has been 
issued an order. It is expected that, in 
almost every case, a powerplant to which 
a Prohibition Order is issued will be eli
gible to apply to EPA for a compliance 
date extension. In connection with that 
application, EPA must provide an oppor
tunity for written comment and oral 
presentation of data, views and argu
ments by interested persons. Enclosed 
with the Notice of Effectiveness may be a 
compliance reporting schedule to insure 
that the powerplant will be able to com
ply with the prohibition of the burning 
of natural gas or petroleum products as a 
primary energy source on the effective 
date specified in the Notice of Effective
ness.

Public comment on the proposal to 
issue *a Prohibition Order to the power- 
plant listed above is invited in the form 
of written and oral presentation of data, 
views and arguments.

Comments should address (IT the ade
quacy and validity of each of the pro
posed findings and the conclusions and 
rationale in support of these findings,
(2) the environmental impact of the 
issuance of a Prohibition Order, includ
ing any site-specific environmental im
pacts, and (3) any other aspects of 
impacts of the proposed Prohibition Or
der believed to be relevant.

Pursuant to 10 CFR 303.173 (c) and
(d), PEA hereby announces that a public 
hearing to receive oral presentation of 
data, views and arguments of interested 
persons will be held beginning a t 9:00 
a.m. pn Alay 10, 1977, in Conference 
Room 11B, 1421 Cherry Street, Philadel
phia, Pennsylvania 19102. Any person 
who has an interest in the subject of the 
hearing or who is a representative of a 
group or class of persons which has an 
Interest in the subject of the hearing may 
make a written request or a verbal re
quest if confirmed in writing, for an

opportunity to make an oral presenta
tion. That request should be directed to 
Ed Gray, FEA Region HI, Room 1001, 
1421 Cherry Street, Philadelphia, Penn
sylvania 19102, (215) 597-3607. The re
quest should be received before 4:30 p.m., 
Tuesday, May 3, 1977. The request should 
describe the person’s interest in the is
sue (s) involved; if appropriate, it should 
state why the person is an appropriate 
representative of the group or class of 
persons which has such an interest; it 
should give a concise summary of the 
proposed oral presentation and a phone 
number where the person may be con
tacted through May 9, 1977. Speakers 
will be contacted by an FEA representa
tive before 4:30 p.m., Thursday, May 5, 
1977, and should submit ten (10) copies 
of their oral presentation, if possible, un
less such presentation is less than five (5) 
pages, in which case only one copy is 
required, to Ed Gray, Federal Energy 
Administration, Room 1001, 1421 Cherry 
Street, Philadelphia, Pennsylvania 19102, 
before 4:30 p.m., Monday, May 9, 1977. 
. Detailed technical data, views, and 
arguments should be contained in a 
written submission in support of the oral 
presentation. The oral presentation itself 
should be a summary of those written 
comments.

While PEA will endeavor to provide 
adequate opportunity to all who desire to 
speak, FEA reserves the right to limit 
the number of persons to be heard a t the 
hearing, to schedule their respective pre
sentations and to establish the proce
dures governing the conduct of the hear
ing. The length of time allocated to each 
presentation may be limited on the basis 
of the number of persons requesting to 
be heard. The FEA will prepare an 
agenda that shall provide, to the extent 
possible, for the presentation of all 
relevant data, views, and arguments.

An FEA official will be designated to 
preside at the hearing which will not be a 
judicial or evidentiary hearing. During 
oral presentations only those conducting 
the hearing may ask questions. There 
will be no cross-examination. At the 
conclusion of all initial oral presenta
tions, each person who has made an oral 
statement will be given the opportunity, 
if he or she so desires, to make a re
buttal statement. The rebuttal state
ments will be given in the order in which 
the initial statements were made and will 
be subject to time limitations.

Any interested person may submit 
written questions to the presiding officer 
to be asked of any person making an 
oral presentation. The presiding officer 
will determine whether to ask questions, 
having first determined whether the 
question is relevant, and whether ade
quate time may be afforded for an 
answer.

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding 
officer.

A transcript of the hearing will be 
made and it, together with any written 
comments submitted in the course of the 
hearing, will be retained by the FEA and 
made available for inspection and copy-
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ing at the public reading room located 
in Room 2107, Federal Building, 12th & 
Pennsylvania Avenue, N.W., Washington,
D.C. 20461, and the FEA Regional Office, 
Room 1001, 1421 Cherry Street, Philadel
phia, Pennsylvania 19102, between the 
hours of 8:00 a.m. and 4:30 p.m., Monday 
through Friday. Anyone may purchase a 
copy of the transcript from the reporter.

Interested persons are invited to sub
mit written comments consisting of data, 
views, or arguments with respect to this 
proposed Prohibition Order to Executive 
Communications, Box MC, Federal En
ergy Administration, Federal Building, 
Room 3309, 12th & Pennsylvania Avenue, 
N.W., Washington, D.C. 20461.

Comments and other documents sub
mitted to FEA Executive Communica
tions should be identified on the outside 
of the envelope in which they are trans
mitted and on the document itself with 
the designation “Proposed Prohibition 
Order for the Cromby Powerplant.” Fif
teen copies should be submitted.

All written comments received by 4:30 
p.m., Monday, May 30,1977, all oral pres
entations, and all other relevant infor
mation submitted to or otherwise avail
able to FEA will be considered by FEA 
prior to issuance of a Prohibition Order.

Any information or data considered to 
be confidential by the person furnishing 
it must be so identified and submitted in 
writing, one copy only. The FEA reserves 
the right to determine the confidential 
status of the information or data and to 
treat it in accordance with that deter
mination.

Copies of the regulations implement
ing section 2(a) and (b) of ESECA (10 
CFR Parts 303 and 305) are available 
from the following FEA Regional Offices: 

R e g i o n , A d d r e s s  a n d  P h o n e

I. Robert Mitchell, Regional Administrator, 
150 Causeway Street, Room 700, Boston, 
Massachusetts 02113—617-223-3701.

H. Alfred Kleinfeld, Regional Administrator, 
26 Federal Plaza, Room 3206, New York, 
New York 10007—212-264-1021.

TTT- J.A. LaSala, Regional Administrator, 1421 
Cherry Street, Room 1001, Philadelphia, 
Pennsylvania 19102—215—597—3390.

IV. Donald Allen, Regional Administrator, 
1655 Peachtree Street, N.E., 8th Floor, 
Atlanta, Georgia 30309-404-526-2837.

V. N. Allen Andersen, Regional Administra
tor, Federal Office Building, 175 West Jack- 
son Blvd., Room A-333, Chicago; Illinois 
60604—312-353-0540.

VI. Delbert Fowler, Regional Administrator, 
Post Office Box 35228, 2626 W. Mockingbird 
Lane, Dallas, Texas 75235-214-749—7345.

VII. Neil Adams, Regional Administrator, 
1150 Grand Avenue, Kansas City, Missouri 
64106-815-374-2061.

VIII. Dudley Faver, Regional Administrator, 
Post Office Box 26247, Belmar Branch, 1075 
South Yukon Street, Lakewood, Colorado 
80226-303-234-2420.

IX. William Arntz, Regional Administrator, 
111 Pine Street, San Francisco, California 
94111- -̂415—556—7216.

X. jack B. Robertson, Regional Administra
tor, 1992 Federal Building, 915 Second 
Avenue, Seattle, Washington 98174—206- 
442-7280.

Any questions regarding this Notice 
should be directed to the FEA National 
Office as follows: Federal Energy Ad
ministration, Code OCU (Prohibition 
Order: Cromby Powerplant), Washing
ton, D.C. 20461, 202-566-7941.
(Energy Supply and Environmental Coordi
nation Act of 1974 (15 U.S.C. 791 et seq.), as

amended by Pub. L, 94-163; Federal Energy 
Administration Act of 1974 (15 U.S.C. 761 
et seq.), as amended by Pub. L. 94-385; E.O. 
11790 (39 FR 23185))

Issued in Washington, D.C., April 25, 
1977.

E ric  J .  F y g i, 
Acting General Council, 

Federal Fnergy Administration.

A p p e n d i x

PROPOSED FIN D IN G S  AND RATIONALE FOR N O TICE O F IN T E N T IO N  TO IS S U E  A P R O H IB IT IO N  ORDER

ESECA and the FEA regulations require FEA to make certain findings and to consider 
certain factors before issuing a Prohibition Order to a powerplant. FEA’s proposed findings 
are set out below with repect to the powerplant named below. Supporting rationale and 
conclusions are also set forth.

Decket Owner Generating station Unit No. Location
No.

OFU-139 Philadelphia Electric Co______ .1------Cromby.........  ............ . 2 Phoenixville, Pa.

These findings, which are now proposed 
by FEA, are based on the Information that 
has been provided to and developed by FEA 
prior to the Issuance of this Notice of In
tention (NOI) to Issue a Prohibition Order.

Philadelphia Electric Company shall be 
referred to as the “utility” and as "Phil
adelphia Electric”.

I. Capability and necessary plant equip
m ent to burn coal. FEA proposes to find that 
on June 22, 1974, Powerplant Number 2 at 
the Cromby Generating Station (Cromby 2) 
had the capability and necessary plant equip
ment to burn coal. This proposed finding 
is based <5n the facts and Interpretations 
stated below:

A. Philadelphia Electric in information 
filed with FEA. dated July 10, 1975, indicated 
that the powerplant had in place on June 
22, 1974, a boiler that was capable of burning 
coal. The boiler had been designed and con
structed or modified to burn coal as its pri
mary energy source, notwithstanding the 
fact that on June 22, 1974, the powerplant 
may not have been burning coal as its pri
mary energy source.

B. Based on information Philadelphia 
Electric filed with FEA dated July 10, 1975, 
and other information available to FEA, the 
following plant equipment or facilities at 
Cromby 2 would have to be acquired or re
furbished in  order for this powerplant to 
bum coal as its primary energy source: (1) 
Coal burners and mills, (2) ash handling 
system, (3) superheater tube shields, and 
(4) combustion controls.

C. FEA proposes to find that on June 22, 
1974, Cromby 2 had all other significant 
plant equipment and facilities associated 
with the burning of coal.

D. Within the meaning of ESECA and the 
regulations promulgated pursuant thereto, 
the equipment and facilities listed in para
graph B, above, do not individually or in 
combination constitute a lack of capability 
and necessary plant equipment to burn coal 
as of June 22, 1974.

II. The burning of coal in  lieu o f natural 
gas or petroleum products is practicable and 
consistent w ith the  purposes of ESECA. FEA 
proposes to find that the burning of coal at 
Cromby 2 in lieu of petroleum products or 
natural gas is practicable and consistent with 
the purposes of ESECA. This finding is based 
upon the presumption that Cromby 2 will 
be operated at a 64 percent capacity factor, 
has a remaining useful life of 14 years (as of 
the date of this NOI), is expected to have at 
least 9 years remaining useful life after con-

version of the powerplant, and on the facts 
and interpretations stated below:

A. The burning of coal is practicable.—1. 
Costs associated w ith burning coal.

a. Capital investm ent costs. The total ini
tial capital investment costs, exclusive of fi
nancing costs, that would result from the ac
quisition and refurbishment of equipment 
and facilities associated with the burning of 
coal at Cromby 2 are estimated to be approx
imately $20,396,000, which assumes that flue 
gas desulfurization equipment (Including 
venturi scrubber) will be required at a cost 
of $20,342,000 to comply with the air pollu
tion control requirements of the Clean Air 
Act. This estimate is based on a PEDCo- 
Environmental Specialists, Inc. report en
titled Coal Conversion Cost Reasonableness 
Analysis for the Cromby 2 Plant, Feb. 25, 
1977 (hereafter “PEDCo. Report”) .

b. Annual operating and maintenance 
costs. The increase in operating and main
tenance costs, exclusive of fuel costs, that 
would result from the burning of coal is 
estimated to be approximately $10,284,000 per 
year Including $8,857,000 for operation and 
maintenance of air pollution control equip
ment. This estimate is based on the PEDCO. 
Report.

c. Fuel costs. (1) Based on Information 
supplied by Philadelphia Electric, the price 
of petroleum products available to Cromby 2 
is approximately $2.45 per million Btu’s for 
oil. This represents $14.60 per barrel of oil, 
assuming 5.96 million Btu’s per barrel.

(ii) Based on information supplied by 
PEDCo-Environmental Specialists, Inc. the 
price of coal available to Cromby 2 is ap
proximately $1.08 per million Btu’s. This 
represents $26.78 per ton of coal, assuming 
24.8 million Btu’s per ton.

(iii) FEA estimates that the burning of 
coal by this powerplant will result in a re
duction of approximately $1.37 per million 
Btu’s, or $15,021,000 per year in fuel costs. 
This estimate is based on fuel consumption 
presuming Cromby 2 is operated at a 64 per
cent capacity factor and with an average 
heat rate of 9,789 Btu’s per kilowatt hour.

d. Total annual costs associated with con
version. As a result of the conversion of 
Cromby 2, there will be an estimated total 
annual increase in costs incurred, exclusive 
of fuel costs, of approximately $16,184,000.

2. Reasonableness of costs of conversion. 
The foregoing analysis of the costs of con
version provides the basis for deciding 
whether the conversion of Cromby 2 is rea
sonable. Financial impacts of the conversion
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will be felt by the utility and by the con
sumer.

As a result of conversion, the utility will 
incure additional annual capital investment 
costs, including financing costs, of approxi
mately $5,900,000 (this represents an amor
tized cost over the 9 years remaining useful 
life of this powerplant after conversion, and 
is based on a fixed charge rate of 28.9% 
of the total initial capital investment of 
$20,396,000) and additional annual operat
ing and maintenance costs, exclusive of fuel 
costs, of approximately $10,284,000 (these 
figures are derived from the* figures in  para
graphs A.l. a., and b.), but will experience 
an annual fuel cost savings of approximately 
$15,021,000. (See paragraphs A.l.c.) The es
timated net annual Increase in cost of pro
ducing electricity at Cromby 2 after con
version will be $1,163,000.

Increased costs for conversion will be miti
gated by the decrease in fuel costs. The net 
result, however, will be in an increase in the 
cost of producing electricity at Cromby 2. 
The costs to the utility resulting from this 
Prohibition Order ultimately will be recov
ered in rates.

The use of coal at Cromby 2 will result in  
an estimated annual equivalent savings of
1,844,000 barrels of oil that otherwise would 
be used in providing steam for electric power 
generation. The cost of conversion per barrel 
of oil saved is estimated to be $0.63.

Although conversion to the burning of coal 
would be expected to increase the cost of 
producing electricity at Cromby 2, PEA pro
poses to find that such Increased cost, per 
barrel of oil saved, is not unreasonable. This 
determination is based on consideration of 
the substantial savings of oil that will result 
from this conversion. The determination that 
the costs of converting are not unreasonable 
is further supported by consideration of 
such costs in  relation to the expected 9 years 
remaining useful life of the powerplant after 
conversion, the size and resources of Phila
delphia Electric as examined in the following 
analysis of financial capability, the nature of 
the expected operations of this powerplant, 
and potential future increases in  the fuel 
cost differential in favor of coal.

3. Financial capabilities o f Philadelphia 
Electric, a. Recovery o f capital investm ent. 
PEA proposes to find that compliance with a 
Prohibition Order to Cromby 2 would be 
economically feasible. FEA’s analysis took 
into consideration the $20,396,000 additional 
capital Investment required for Philadelphia 
Electric to comply with this NOI and all 
other NOI’s which are currently under con
sideration, as well as additional capital in
vestment costs related to all other Notices 
of Intention, to date, if any, to issue prohibi
tion or Construction Orders, and from all 
outstanding Prohibition or Construction Or
ders, if any, issued to date under authority 
of Section 2 (a) and (c) of ESECA to Phila
delphia Electric powerplants. PEA related 
these additional capital investment costs to 
Philadelphia Electric’s estimate of its 1977- 
79 construction budget of $2 billion, the 
total capitalization of Philadelphia Electric 
of $3.5 billion, and the 9 years remaining 
useful life after conversion of Cromby 2.

PEA does not consider the effect of this 
added capital Investment cost to represent 
an unreasonable burden given the financial 
capabilities of the utility to assume such 
costs.

b. Total annual costs associated w ith con
version. The total estimated annual Increase 
in costs (amortized increased capital invest
ment costs and other costs, exclusive of fuel 
costs) associated with the burning of coal as 
opposed to oil attributable to compliance 
with this NOI and all other NOI’s which are 
currently under consideration would be 
$16,184,000. This also represents the total 
estimated annual incremental increase in

revenue requirements of Philadelphia Elec
tric. (PEA also took into consideration reve
nue requirements of Philadelphia Electrlo 
resulting from compliance with all other 
Notices of Intention, to date, if  any, to issue 
Prohibition or Construction Orders, and from 
all outstanding Prohibition or Construction 
Orders, if any, issued to date under author
ity of Section 2 (a) and (c) of ESECA to 
Philadelphia Electric powerplants.) This 
estimate of $16,184,000 in revenue require
ments is based on an investment oriented 
analysis described in an Ultrasystems Inc. 
report entitled Computer Methodology Por 
Coal Conversion Cost Reasonableness Deter
mination, August 1976, (hereafter "Ultra
systems Computer Model”). The estimate 
includes an incremental rate of return on 
retained earnings which are Invested.

(Por comparison with the Ultrasystem 
Computer Model results, PEA performed a 
financial analysis based on a Price Water- 
house and Co. report entitled Identification 
Of Possible Financial Effects Of Converting 
Certain Electric Generating Facilities To The 
Use Of Coal, October 1976. This analysis esti
mated the total annual incremental increase 
in revenue requirements to be $16,320,000, 
which assumed a predicted effect on Phila
delphia Electric’s financial statement and 
represents revenues required to offset any 
potential loss in Philadelphia Electric’s net 
earnings per share as reported for Fiscal 
Year ending 1975.)

The total estimated annual increase in 
costs of $16,184,000 associated with conver
sion ultimately will be recovered in rates. 
However, due to the potential offsetting value 
of fuel cost savings of approximately $15,-
021,000 attributable to compliance with this 
NOI and all other NOI’s currently under con
sideration, the net annual revenue require
ments of Philadelphia Electric should in
crease by approximately $1,163,000.

4. Consumer Impact. The potential initial 
impact of a Prohibition Order to Cromby 2 
is a net increase in revenues required from 
Philadelphia Electric consumers of approxi
mately $0.00046 per kilowatt hour of elec
tricity sold by Philadelphia Electric. This 
estimate is based on FEA’s analysis of the 
Ultrasystems Computer Model.

The actual amount of the increase will de
pend on the actual amount of the investment 
necessary to comply with a Prohibition Order, 
the methods which Philadelphia Electric 
selects to finance the increased cost asso
ciated with burning coal as a primary energy 
source at Cromby 2, the extent to which the 
cost increase is spread among Philadelphia 
Electric consumers, the regulations or poli
cies of the regulatory agencies with Jurisdic
tion over Philadelphia Electric regarding in
clusion of such cost increases in consumer 
rates, the actual amount of the fuel differ
ential, and other factors.

B. Consistency toith the purposes of 
ESECA. Because the issuance of a Prohibi
tion Order to Cromby 2 will discourage the 
use of natural gas or petroleum products 
and encourage the increased use of coal, 
FEA proposes to conclude that this action 
would be consistent with the purpose of 
ESECA to provide a means to assist in meet
ing the essential needs of the United States 
for fuels.

On the basis of the environmental anal
ysis which FEA is required to conduct prior 
to Issuance of a Notice of Effectiveness of 
a Prohibition Order, as well as the necessity 
for this powerplant to comply with the Clean 
Air Act and other applicable environmental 
protection requirements, PEA proposes to 
conclude that a Prohibition Order to Crom
by 2 would be consistent with the purpose 
of ESECA to provide for a means to assist 
In meeting the essential needs of the United 
States for fuels in a manner which is con

sistent, to the fullest extent practicable, 
with existing national commitments to pro
tect and Improve the environment.

HI. Coal and coal transportation facilities 
will be available to this powerplant during 
the period un til December 31,1984.

A. Coal availability.—1. National coal re
serves. United States coal reserves are more 
than sufficient to supply national needs for 
the foreseeable future. U.S. Department of 
the Interior, Bureau of Mines data show a 
demonstrated coal reserve base of over 400 
billion tons, over half of which is currently 
technically and economically recoverable, 
(Demonstrated Coal Reserve Base of the 
United States, by Sulfur Category, on Janu
ary 1, 1974, Bureau of Mines (May 1975) 
[hereafter “BOM Survey”]) . Within these 
recoverable reserves approximately 200 bil
lion tons contain 1 % or less sulfur by weight. 
To determine when certain quantities of 
these reserves are expected to be available, 
PEA has examined several studies, referenced 
herein, which together provide the best cur
rent evidence as to coal availability for the 
period ending December 31, 1984.

2. National coal production and demand. 
The comparison, stated below, of estimated 
national coal production, national coal de
mand, and the total tonnages of uncommit
ted planned national coal production (de
rived from responses to a survey of coal pro
ducing companies) shows that there should 
be sufficient production of coal to meet the 
total national demand through 1980. Beyond 
1980, plans for new production are not yet 
fully developed because few coal producers 
have firm expansions plans that extend that 
far into the future; however, the projected 
total planned national coal production for 
1985 already meets 99 percent of the total 
U.S. demand expected in 1985. With time, 
more potential mine developments will be
come firm plans, thus Increasing thé planned 
production.

a. National coal production. It is conserv- ' 
atively estimated that it  will be practicable 
to produce coal nationally in at least the fol
lowing quantities:

Production
potential 
(million

Year: tons)
1977 _________________________  732. 3
1978 ____________________  791. 6
1979 ------ :--------------- ------------- 851.4
1980 ____________________     911. 7
1981 _________________________  960. 0
1982 ___ ____;._______________  994. 3
1983 --------------- ;________ _ 1,017.4
1984 ________________________  1,028.7
1985 _____________________   1,029.6

The figures shown above are derived from 
FEA’s Coal Mine Expansion Study (May 
1976). This study demonstrates that most 
coal producers did not have firm or accurate 
plans for new capacity additions beyond 
1980. The 1985 projection, therefore, tends 
to underestimate actual production poten
tial.

An EPA study, Availability of Potential 
Coal Supply Through 1985 by Quality Char
acteristics, August 1976, (hereafter “Avail
ability Study”) , indicates current -plans for 
nationwide production of uncommitted coal
as follows:

Production
Year: (million tons)

1977 .............     48.4
1978 ______________________________  122.2
1979 _____________________________  237.1
1980 _____     287.3
1981 ______        344.0
1982 ______ ______ ________________  363.9
1983 ______________________________  390.1
1984 _______________  469.5
1985 ______________________________  544.9
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b. National demand exclusive o f ESECA 
prohibition order demand. The estimated na
tional demand, excluding any increased de
mand resulting from FEA action under the 
authority of Section 2(a) of ESECA, is as 
follows (FEA 1976 National Energy Outlook) :

Demand

Year:
(million 
tons)

1977 -----------------------
1978 _______________
1979 _______________
1980 _______________
19̂ 1

____  698
____  730
_____ 764
;___  799
____  842

IPJW! ____  887
1983 _______________
1984 _______________
1985 .................. ...........

935
985

____1, 040
c. National ESECA prohibition order de

mand. The estimated potential demand for 
coal resulting from this NOI, from all other 
Notices of Intention to Issue Prohibition Or
ders to date and from all outstanding Pro
hibition Orders issued to date under author
ity of section 2(a) of ESECA is as follows 
(Coal Availability and Demand: Round I and 
II Coal Conversion Candidates, August 1976 
(hereafter “Coal Conversion Study”) ) :

Demand 
(million

Year: tons)
1977 -------- ----------------------------  4. 5
1978 --------- ---------------------------  9-1
1979 _________________________  12.0
1980 __________ ______________  17. 0
1981 _________   19.2
1982 __________ ____ __________  27.6
1983 _________________________ 27.6
1984 ___ __ __________________  27. 6

3. Characteristic coal, production and de
mand. FEA’s “Availability Study” identifies 
coal of specific quality characteristics avail
able for use at Cromby 2. The survey is based 
on data from 31 mining companies that sup
plied useful information on 96 mining units. 
Responses from these companies identified 
planned production of coal which was not 
committed to a specific buyer. For those com
panies which did not respond to the survey, 
FEA estimated their uncommitted planned 
production based on their 1974 production.

a. Characteristic coal requirements for this 
powerplant. FEA’s “Coal Conversion Study” 
has determined that a pulverized-coal, dry 
bottom boiler of the type used at Cromby 2 
will be able to bum coal of the following 
characteristics and comply with all applicable 
air pollution control requirements:
BTU’s /lb  -------- -------------------- —— 113,100
Moisture (percent)____ '_________  *15
Ash (percent)________y_______.___ . * 19
Volatile (percent)__ ______________ 1 15
Ash softening temperature (°F )__  12,200
Sulfur (approximate) (percent)___  *2.7

Minimum.
Maximum.
b. Characteristic coal demand from this 

powerplant. The potential demand for coal 
of the type described above, which would 
result from this NOI is estimated to be as 
follows:

Demand
Year: (thousand tons)

1982 and thereafter;_______________443
c. National planned production, character

istic coal. The FEA “Coal Conversion Study” 
has determined that coal of the type de
scribed in paragraph A.3.a., above, is uncom
mitted to a specific buyer and will be poten
tially available to Cromby 2 in a nationwide 
market as follows:

Production
Year: (thousand tons)

1977 ____________       13,258
1978 _________ ________________  26,667
1979 ______________   50,263
1980 .__________________________  58,353
1981 _____________________________ 69, 045
1982 _________ ____________ ______  72,867
1983 _____________________________ 77,854
1984 _____________________________94,105

d. National ESECA prohibition order de
mand for coal, regardless of characteristics. 
The national planned production of charac
teristic coal, as stated in paragraph A.p.c., 
above, exceeds potential demand for coal re
gardless of characteristic expected from this 
NOI, from all other Notices of Intention to 
issue Prohibition Orders to date and from all 
outstanding Prohibition Orders Issued to date 
under authority of Section 2(a) of ESECA. 
National ESECA Prohibition Order demand as 
stated In paragraph A.2.C., above is:

Demand 
( thousand tons )
------------  4,500
___ ,____  9,100
__ ______ 12,000
_________ 17,000
_________ 19,200
________  27,600
____ ___  27,600
________  27,600

e. Regional planned production, character
istic coal. Coal with the characteristics de
scribed in paragraph A.3.a., above, is uncom
mitted and will be potentially available to 
Cromby 2 (in a prôbable regional supply/de- 
mand relationship related to the location of 
this powerplant) from Bureau of Mines Dis
tricts 1 through 15 as follows:

Production
Year: ( thousand tons)

1977 —-------   13,258
1978 ________________________  26,667
1979 _________________________ 50,263
1980 _________________________ 58,353
1 9 8 1  _____ !__________________  69,045
1982 ______      72,867
1983 ________________________  77,854
1984 ----- ------------------------------- 94,105

i. Regional ESECA prohibition order de
mand for coal, regardless o f characteristic. 
The expected regional production of char
acteristic coal, as stated in paragraph A.3.a., 
above, exceeds the potential demand for coal 
regardless of characteristic from Bureau of 
Mines Districts 1 through 15 expected to re
sult from this NOI, from all other Notices of 
Intention to issue Prohibition Orders to date 
and from all outstanding Prohibition 
Orders issued to date under authority of 
Section 2(a) of ESECA. This potential 
regional demand is estimated in  FEA’s 
“Coal Conversion Study” as follows:

Demand
Year: (thousand tons)

1977 _________________________ 2,877
1978 ________________    5, 256
1979 _______      7, 027
1980 _______________ 1________ 11,932
1981   14,138
1982 ______ ;__________________ 22,179
1983 _______ _______ _________ 22,179
1984 _________________   22, 179

g. Regional ESECA prohibition order de
mand for coal by sulfur characteristic. The 
potential regional demand for coal from BOM 
Districts 1 through 15 with a 2.21-2.71 per
cent sulfur content (which includes the 2.7 
percent maximum sulfur content described 
in  paragraph A.3.a„ above) resulting from

this NOI, from all other Notices of Intention 
to issue Prohibition Orders to date and from 
all outstanding Prohibition Orders issued to 
date under authority of section 2(a) of 
ESECA is estimated in FEA’s “Coal Conver
sion Study” as follows:

Demand 
(thousand ions) 

percent su lfur
Year: 221 to 2.71

1977 _________________________  508
1978 _________________________  807
1979 ________________    1,242
1980 ________ i&i______________ 1,563
1981 __________________________ 1,733
1982 _______   5,519
1983 __________________________ 5,519
1984 __________________________ 5,519

The regional planned production of coal 
stated in paragraph A.3.e., above, with the 
characteristics described in paragraph A.3.a., 
above, far exceeds this potential ESECA re
gional demand for coal by sulfur charac
teristic.

4. State or local laws. FEA has found no 
state or local laws or policies limiting the 
extraction of utilization of coal that would 
adversely affect these production figures, 
and none have been brought to FEA’s atten-' 
tion.

5. Concusión. FEA’s “Availability Study” 
has Identified nationally and in Bureau of 
Mines District 1 through 15 uncommitted 
coal production that meets the requirements 
of Cronby 2 as described in paragraph 
A.3.a., above. FEA proposes to find that this 
uncommitted coal exists in amounts suffi
cient in any year to meet the estimated addi
tional demand for coal, both nationally and 
from these Districts, resulting from this NOI, 
from all other Notices of Intention to issue 
Prohibition Orders to date and from all out
standing Prohibition Orders issued to date 
under authority of Section 2(a) of ESECA.

Coal for Cromby 2 will probably be bought 
from producers according to regional supply/ 
demand relationships related to the power- 
plant’s location from Bureau of Mines Dis
tricts 1 through 15. FEA observes, however, 
that this powerplant could purchase coal in 
other markets as such' production becomes 
available. (The Feasibility of Considering 
Expanded Use of Western Coal by Midwest
ern and Eastern Utilities in the Period 1978 
and Beyond, School of Engineering, Univer
sity of Pennsylvania, November 7, 1975.)

B. Coal transportation.—i. Location of 
powerplant and coal supply. Based on an 
FEA Study, Utility Analysis of Coal Trans
portation Availability, November 1976, (here
after “Transportation Availability Study”) , 
coal for Cromby 2 would probably come from 
Bureau of Mines (BOM> District 1 as the 
primary source of supply and from District 8 
as the alternate source of supply. While these 
supply areas are the nearest available sources 
able to supply complying coal to the power- 
plant, complying coal can be transferred by 
rail from other identified sources within the 
United States. The analysis of transporta
tion availability is based on the most likely 
route as well as two alternate routes. These 
routes were chosen to demonstrate trans
portation availability.

2. Route of coal shipment. A primary route 
for coal delivery for Cromby 2 would originate 
on Consolidated Railroad Corporation (Con- 
rail) , and be delivered to the plant via Coal- 
port, Harrisburg, and Lancaster, Pennsyl
vania. The total rail distance is approxi
mately 300 miles.

One alternate route from BOM District 1 
would involve originating and delivering 
coal by ConraiL, via Keating, Williamsport, 
and Reading, Pennsylvania.

Year:
1977
1978
1979
1980
1981
1982
1983
1984
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Another alternate route from an alternate 
supply would be to originate coal from BOM 
District 8 to Hagerstown, Maryland, on the 
Norfolk and Western (N&W) Railroad. Con- 
rail would deliver the coal from Hagerstown, 
Maryland to the powerplant.

3. Originating trunk carrier. Conrail, the 
expected originating carrier of coal from 
Cromby 2, has approximately 52,000 hopper 
cars with an estimated average capacity of 
80 tons. Using an average number of deliv
eries of 10 per year per 80-ton car, Conrail 
may need as many as 550 additional cars to 
handle the Increased demand from Cromby 
2. This estimate assumes that the railroad 
would neither have excess originating capac
ity nor obtain cars from other "carriers in the 
originating vicinity.

Conrail indicated that it is willing to ac
quire any needed capacity involved in ship-, 
ment to Cromby 2 and that it  would modify 
its expansion plans with demand conditions. 
The railroad also indicated that its carrying 
capacity could be expanded as quickly as the 
utility prepares to burn coal.

FEA’s “Transportation Availability Study” 
concluded that for all potential Prohibition 
Order candidates studied, there would be no 
major constraints in transporting coal. The 
study examined existing rail transportation 
car capacity, water transportation capacity, 
including unloading docks, where applicable, 
and took into account projections made by 
all carriers to meet the anticipated demand 
for all types of transportation facilities as
suming all powerplants studied were to re-, 
ceive orders under section 2 (a) of ESECA.

Conrail indicated that transportation fa
cilities at those mine sites within BOM Dis
trict 1, served by Conrail are in satisfactory 
operating condition and that loading facili
ties could handle the required coal volumes.

FEA has not found nor has it  been in
formed of any apparent constraints to carry
ing coal for any alternate of intermediate 
carriers should they be used.

4. Destination carrier and powerplant fa 
cilities. The primary and alternate destina
tion carrier for Cromby 2 is Conrail. Conrail 
jurisdiction include^ spur tracks to the plant, 
which are reported by the utility to be in 
good condition. Car dumpers are in place and 
operable for unloading coal.

Philadelphia Electric has indicated that all 
coal receiving facilities serving Cromby 2 are 
adequate to handle the projected demand 
through 1985.

There are no other obstacles to the deliv
ery of coal to Cromby 2.

5. Conclusion. Coal transportation facili
ties will be available for the period a Prohi
bition Order is expected to be In effect since 
no major constraints to coal delivery over the 
primary route to the Cromby 2 presently ex
ist, and alternate routes are available.

IV. The prohibition of the burning of na t
ural gas or petroleum products as its  primary 
energy source will not impair the reliability 
of service in  the area served by the affected 
powerplant. Based on an analysis of the in
formation submitted to FEA by the Federal 
Power Commission, and after consultation 
with the Federal Power Commission, FEA 
proposes to find that the issuance of a Pro
hibition Order to Cromby 2 will not impair 
the reliability of service in the area served 
by the powerplant. This proposed finding is 
based on the facts and interpretations stated 
below:

A. Description of the dispatching system. 
1. The Cromby Station is owned by Philadel
phia Electric, which is a member of the Penn- 
sylvania/New Jersey/Maryland (PJM) power 
pool, which is within the geographical area of 
the Mid-Atlantic Area Council regional elec
tric reliability council.

- 2. The term “dispatching system” as used 
In the proposed finding means the PJM.

3. The gross capacity, as of September 1976, 
of all dispatching system powerplants was 
44,543 MW. (See line 7, attachment 1)

4. Proposed changes up to the period in  
which Philadelphia Electric would imple-

Note.—See line 2 attachment 1.
5. The proposed changes in Table 1, above, 

are based on the best informatiôn available 
to FEÂ and the Federal Power Commission 
(FPC Form 12E-2 dated October 29, 1976) at 
the time this NOI is issued. FEA has taken 
into consideration the possibility that the 
proposed changes may not be completed by 
the indicated date, but has determined that 
in such event, with minor modifications to 
the projected schedule of changes contained 
in Table 1, gross capacity in the dispatching 
system would not be significantly affected 
during the period required for conversion of 
Cromby 2. FEA assumes outages for conver
sion at those times that are djptimally suited, 
in terms of forecast peak load periods, to 
maintain reliability of service.

B. Forecast peak loads for the dispatching 
system. 1. A forecasts of peak the load for the 
dispatching system dining the period in 
which Cromby 2 would Implement a Prohibi
tion Order is as indicated on line 8 of attach
ment 1.

2. The forecast peak load has been com
pared w iththe load peak in a previous simi
lar period. The annual peak load growth rate 
for these forecasts is 5 percent.

C. Maximum projected outages for the dis
patching system. 1. Scheduled outages for 
normal maintenance, including other power- 
plants implementing Prohibition Orders and 
nuclear plant refueling within the dispatch
ing system during the period in which 
Cromby 2 may be implementing a Prohibi
tion Order, may result in some loss of capac
ity which is expected to be as indicated on 
line 4 of attachment 1.

2. A projected outage of 2 months is esti
mated to be required for the powerplant to 
make modifications, installations, or other 
physical adjustments required by a Prohibi
tion Order should it become effective. The 
powerplant may be less than fully depend
able dining the period of on-line testing 
and adjustment following such modifica
tions. This period is not expected to exceed 
30 days. To take advantage of the maximum 
reserve capacity, the projected outage is 
most likely to occur during 1982. The po-

ment a Prohibition Order will result in the 
gross capacity indicated on line 3 of attach
ment 1 because of the following changes in 
the dispatching system listed in Table 1:

tential loss of capacity from an outage of 
Cromby 2 would be approximately 220 MW, 
(line 7, attachment 1) which is included in 
the total outages^ indicated on line 6 of 
attachment 1. The assumed conversion pe
riod specified on attachment 1 is shown for 
the purpose of illustration only.

3. Maximum projected outages within the 
dispatching system Include normal sched
uled maintenance for all powerplants (line 
4 of attachment 1) and outages due to con
version (line 5 of attachment 1) for those 
powerplants to be Implementing Prohibition 
Orders. Maximum projected outages are ex
pected to be as indicated on line 6 of attach
ment 1, thereby reducing the gross capacity 
and resulting in a net dependable capacity 
for the dispatching system.

D. Net dependable capacity for the dis
patching system. 1. Based on the foregoing 
information, the net dependable capacity for 
the dispatching system at the expected time 
of implementation of a Prohibition Order 
would be as indicated on line 9 of attach
ment 1.

2. Comparing the net dependable capacity 
to the forecast peak load shown on line 8 
of attachment 1 indicates that the reserve 
capacity shown on line 10 of attachment 1 
would exist for the dispatching system.

3. Comparison of this reserve capacity to 
the forecast peak load shown on line 8 of at
tachment 1 results in a reserve margin as 
indicated on line 11 of attachment 1 (as con
trasted with a reserve margin as indicated on 
line 12 of attachment 1 if no units were re
moved from service due to Prohibition 
Orders).

4. The Federal Power Commission consid
ers this to be an acceptable reserve margin 
taking into consideration the geographical 
location of Cromby 2.

5. At the completion of the conversion, 
there will be a net 5.4 MW derating of Cromby 
2 as a result of using coal as its primary 
energy source.

6. Existing transmission system intercon
nections may transfer an additional 9,250 
MW into the dispatching system. This ca-

Table 1

Powerplant designation Fuel Type oi change Capacity change 
(megawatt) Effective date

Nuclear......... ------ Add.................... . +1,090 December 1976.Oil........—... . +850 January 1977.Nuclear____ +900 March 1977.Coal............ -42 Do.—5 Do.Oil............. —33 April 1977.Oil................. -33 Do..Oil________ ........Add....... ................. +6.25 May 1977.Oil................ . . .  . Add_____ _____ +6.25 Do.Oil............... - .7 Do.Oil................ ____ Add.................... . +130 DoCoal_______ ____ Add....... ................ +693 October 1977.Nuclear____ ____Add......................... +927 May 1978.Oil............... -33 June 1978.O il........... . -33 Do.Nuclear ... ........Add____ ________ +1,115 May 1979.Coal.............. +445.5 Do.OU............. ........Add.......... .............. +610 February 1980.Oil________ +601 May 1980.Nuclear____ ____Add......................... +1,050 November 1980.Oil............... - .7 May 1981.Oil...... .......... -25 January 1982.Oil................ -20 Do.ou....... ........ -20 Do.OU................ ____Add....................... +610 February 1982.

Totals: 1982 Spring load period:
Added--------------------- —........ ................ ..................— ................................. ..... .................  +9034Retired___ i__ _______________ ;_________________ _______________;__________  —245
Net change________________________________ ...I___ I.I.IIIIIIIIIIIII'I* +8789
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pacity may provide an additional resource of 
electric power during the implementation 
period and will enhance the reliability of 
service.

E. Conclusion. If dispatching system con
ditions, including any scheduled outage by 
Cromby 2, are as presently forecast during 
the time required to implement a Prohibi
tion Order by Cromby 2 there will be no im
pairment of reliability of service within the 
meaning of ESECA in the area served by 
Philadelphia Electric or in the dispatching 
system as a result of the Order.

A t t a c h m e n t  1

PJM R e l i a b i l i t y  D a t a  C r o m b y

ASSUM ED CO NV ERSION PERIOD M ARCH 1 TO 
J U N E  3 0 , 1 9 8 2

Megawat
capacity

1. Gross capacity of PJM as of Sep
tember 1, 1976------------------------  44, 543

2 . Added capacity_________________  8,789
3. Gross capacity___________:______  53, 332
4. Scheduled outages for mainte

nance ___________ ___________ 10,132
5. Projected outages due to prohibi

tion orders___________________  468
6. Maximum projected outages, due

to maintenance and prohibition 
orders (line 4 and line 5 )_____ 10, 600

7. Unit outage____________________  220
8. Peak load spring 1982___________  32,923
9. Net dependable capacity________  42,732
10. Reserve capacity_________ ______  9,809
11. Reserve margin percent (mainte

nance and prohibition 
orders) ____________________  29. 79

12. Reserve margin percent (mainte
nance only)_________________  31.22

[PR Doc.77-12161 Piled 4-28-77;8:45 am]
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OFFICE OF THE FEDERAL REGISTER 
FREEDOM OF INFORMATION INDEX REQUIREMENTS 

Guide to Agency Material; January-March 1977 
AGENCY ; Office of the Federal Register, NARS, GSA.
ACTION: Notice of availability of indexes.
SUMMARY: This notice contains information submitted by agencies to the Office of the Federal Register for the first 
quarter of 1977 on indexes that the agencies are required to publish and make available under the Freedom of Information Act. 
This notice is compiled and published to notify the public of the availability of these indexes for sale or public inspection or both.
FOR FURTHER INFORMATION CONTACT:

Doris O’Keefe, Office of the Federal Register, National Archives and Records Service, General Services Administration, 
Washington, DC 20408 (202-523-5230) .

SUPPLEMENTARY INFORMATION: 5 U.S.C. 552 (commonly called the freedom of Information Act) requires agencies to 
maintain and make available for public inspection and copying current indexes providing identifying information for the public 
as to any matter issued, adopted, or promulgated after July 4, 1967, and required to be made available or published (5 U.S.C. 
552(a) (2)). Certain amendments (Pub. L. 93-502, November 21, 1974, 88 Stat. 1561) require the publication (with some excep
tions) and distribution of these indexes a t least quarterly. This guide has been compiled by the Office of the Federal Register 
from information submitted by agencies for the first quarter of 1977 in order to notify the public of the availability of these 
indexes for sale and/or public inspection.

F red J . E m e r y ,
Director, Office of the Federal Register.

April 29, 1977.

Agency and subagency name Index title: period covered, brief description Order from; price; make cheeks payable to— For inspection, copying, or additional
of contents -  information contact

Department of Agriculture, ASCS handbooks: Current listing of all ad- 
Agricultural Stabilization ministrative staff manuals, 
and Conservation Service;

Do...................... ................Marketing quota. Review committee deter
minations; 1970 to date; listing by erop-year 
of all decisions made on marketing quota 

. appeals:
Do.............................. ...... . Board of contract appeals decisions; 1970 to

date; listing of all decisions on appeals af
fecting ASCS and or CCC.

Do___1_______________ CCC Board dockets; 1969 to date; listing of all
. Commodity Credit Corporation dockets 

approved by the Secretary of Agriculture.
D o .._________________ ASCS program appeals; 1970 to date; chrono

logical listing of all appeals handled by 
ASCS program appeals staff.

Department of Agriculture, Index of current REA publications: Electrie 
Rural Electrification Ad- Program, as of Apr. 6,1976, with supplement 
ministration; thereto updating the index to Mar. 31,1977:

An alphabetic and numerical index of REA 
electric program- bulletins, staff instruc
tions, contract forms, and specifications.

Do___ ________________ Index of current REA publications: Tele
phone as of Mar. 5, 1976, with supplement 
thereto updating the index to Mar. 31, 1977. 
An alphabetic and numerical index of REA 
telephone program bulletins, staff instruc
tions, contract forms, specifications, sec
tions of the Telephone Engineering and 
Construction and Telephone Operations 
manuals, and the rules and regulations of 
the Rural Telephone Bank.

Department of Defense, De- Numerical index of departmental forms (AFR 
partment of the Air Force. 0-9). Aug. 6, 1976. Lists forms numerically 

within each category, including accountable 
forms, forms requiring storage safeguards, 
and obsolete forms.

Do__________________... Guide to indexes, catalogs, and hats of depart
mental publications (AFB 0-1). Sept. 1, 
1974. Describes the indexes, catalogs, and 
lists of departmental publications; explains 
their use, tells how often they are revised, 
shows their distribution and gives the office 
of primary responsibility.

Do....... ..................... .........Numerical index of standard publications and
recurring periodicals (AFR, 0-2). Mar. 4, 
1977. Lists regulations, manuals, and pam
phlets together under each subject series; 
lists visual aids and recurring periodicals 
separately.

Do___ _______________ Miscellaneous Air Force and other Govern
ment agency publications (AFR 0-16). 

i Sept. 10,1976. Lists a wide range of subjects 
of interest to the Air Force.

Director, Data Systems Division, ASCS, Director, Data Systems Division, ASCS 
U8DA, P.O. Box 2416, Washington, D.C; U8DA, P.O. Box 2415, Washington, D.C. 
20013. No charge; 20013;

__ .do............................................................. . . .  Do.

.......do....... ...................... ............................... Do.

..... do_—........... ................. ....._____ Do.

.......do............... ...................I............................  Do.

Director, Information Services Division, 
Rural Electrification Administration, UJ3; 
Department of Agriculture, Room 4043 
South, Washington, D.C. 20250. No charge;

-do.

Do.

Do.

Publications Numbering Systems (AFR 5-4). 
February 15, 1974. Contains subject series 
and description guide and alphabetical list 
of subjects.

Disposition of Air Force documentation 
(AFM 12-50). Oct. 1, 1969. Pt. 2 consists 
of decision logic tables which provide for 
disposition of documentation created or 
accumulated by all Air Force activities. 
Attachment 3 is an index to the tables, 
arranged alphabetically by title of the 
record.

Director, Information Service Division, Rural 
Electrification Administration, U.8. Depart
ment of Agriculture, Room 4043 South, 
Washington, D.C. 20250.

Do.

DADF at nearest Air Force installation. Shelf 
stock. $2.76 per copy; reproduced copies, 
$5.50 per copy; shelf stock will be used while 
it lasts. Checks payable to: AFO (name of 
base furnishing copies).

DADF at nearest Air Force installation. Shelf 
stock, $2.05 per copy; reproduced copies $2 
per copy; shelf stock will be used while 
supply lasts. Checks payable to: AFO 
(name of base furnishing copies).

DADF at nearest Air Force Installation'. Shelf 
' stock. $2.75 per copy; reproduced copies 

$5.75; shelf stock will be used while supply 
lasts. Checks payable to: AFO (name at 
base furnishing copies).

DADF at nearest Air Force installation. Shelf 
stock, $2.08 per copy; reproduced copies, 
$2.10 per copy; shelf stock will be used while 
supply lasts. Checks payable to: AFO 
(name of base furnishing copies).

DADF at nearest Air Force installation. Shelf 
stock $2.15 per copy, reproduced copies $2.45 
per copy; shelf stock will be used while it 
lasts. Checks payable to: AFO (name of 
base furnishing copies).

DADF at nearest Air Force installation; 
Shelf stock will not be used. Pt. 2 is 
voluminous, therefore, only tables pertain
ing to requested records will be reproduced. 
$2. for 1st 6 pages, plus $0.05 for each 
additional page. Checks payable to: AFO 
(name of base furnishing copies).

DADF at nearest Air Force installation;

Do.

Do;

Do.

Do.

D<h
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Agency and subagency name

Department of Defense, De
partment of the Army, 
TAOCEN, Army Publi
cations Directorate.

Do......................................

Do.................

Dd................................

Do........................... ......

Do:,..........................

Department of Defense, De
partment of the Navy.

Do............................ -

Do.................................

Do..............................—

Do..................................

Do..................................

Do..,___

Do..................... . . . . . . . . .

Defense Civil Preparedness 
Agency;

Do..;...... ......................

Index title: period covered, brief description Order from; price; make checks payable to— For inspection, copying, or additional 
of contents information contact

DA pamphlet 310-1: Index of administrative 
publications (regulations, circulars, pam
phlets, posters, general orders, joint chiefs of 
staff publications.) Basic dated May 1975, 
with/change 1, Aug. 25,1975.

DA pamphlet 310-2: Index of blank forms, 
December 1976.

DA pamphlet 310-3: Index of doctrinal, train
ing, and organizational publications (field 
manuals, reserve officer’s training corps 
manuals, training circulars, Army training 
programs, Army subject schedules, Army 
training tests, firing tables and trajectory 
charts, tables of distribution and allow
ances). Basic, dated, May 1975.

DA pamphlet 310-4: Index of technical man
uals, technical bulletins, supply manuals 
(types 7, 8, and 9), supply bulletins, and 
lubrication orders. Basic dated November 
1974, with change 3, October 1975.

DA pamphlet 310-6: Index of supply catalogs 
and supply manuals. Basic dated July 1976, 
with change 2, Dec. 30, 1976.

DA pamphlet 310-7: Index of Equipment 
Modification Work Orders, June 1976.

Directives Issuance System Consolidated 
Subject Index of Unclassified Instructions 
(NAVPUBNOTE 5215). Published quar
terly, Lists instructions Issued by Washing
ton headquarters organizations to addressees 
outside their headquarters.

Marine Corps Directives System Quarterly 
Checklist of Directives (MARCORPS Bul
letin 5215).

Indexes to Navy and Marine Corps directives 
issued by naval activities and of less than 
departmentwide or general applicability.

Marine Corps’ Stock List (SL-4-3): Quarterly 
index of publications authorized and stocked 
by the U.S. Marine Corps (PASMC).

Standard Subject Identification Codes (SEC 
NAVINST 5210.11A). Lists standard sub
ject (numerical) codes used for categorizing 
and identifying naval documents, including 
directives, blank forms, reports (control 
symbols), and other records and filing 
systems.

NAVFAC Documentation Index (NAVFAC 
P-349) : A Keyword Out of Context (KW OC) 
index of unclassified instructions, publica
tions, forms, and reports sponsored by the 
Naval Facilities Engineering Command 
(NAVFAC).

Indexes to certain-other technical publications 
and manuals of sponsoring system command 
or other headquarters organizations.

Index to Navy Procurement Directives^

Publications catalog, MP-20: A listing of 
publications and other printed matter on 
the U.S. Civil Defense program available 
to the public. Contains a brief resume of 
each one and provides information on where 
to obtain.

DCPA manual 5450.2: Index of DCPA in
structions and manuals, a listing, both 
numerical and'subjective, of the Agency 
instructions announcing policy, outlining 
programs, and prescribing internal operating 
procedures.

Director, Army Publications Directorate, For- Director, Army Publications Directorate 
restal Bldg., Washington, D.C. 20314. Price: Forrestal Bldg., Washington, D.C; 20314.
$4.30. Payable to: Treasurer of United
States.

Director, Army Publications Directorate, Do.
Forrestal Bldg., Washington, D.C. 20314.
Price: $3.50. Payableto: Treasurer of United 
States.

Director, Army Publications Directorate, Do.
Forrestal Bldg., Washington, D.C. 20314.
Price: $3.55. Payable to: Treasurer of United
States. v

Director, Army Publications Directorate, 
Forrestal Bldg., Washington, D.C. 20314. 
Price: $8.50. Payable to: Treasurer of United 
States.

Director, Army Publications Directorate, 
Forrestal Bldg., Washington, D.C. 20314. 
Price: $3.50. Payable to: Treasurer of United 
States.

Director, Army Publications Directorate, 
Forrestal Bldg., Washington, D.C. 20314. 
Price: $3.50. Payable to: Treasurer erf United 
States.

Commanding Officer, Naval Publications and 
Forms Center, Philadelphia, Pa. 19120.' 
Price: $5 per issue. Make check payable to 
the Treasurer of the United States.

Commandant of the Marine Corps (code 
HQSP), Navy Department, Washington, 
D.C. 20380. Price: minimum of $2 plus $0-01 
per page over 6 when stock is available and 
$0-05 per page when not available and must 
be reproduced. Make check payable to the 
Treasurer of the United States.

Local Navy and Marine activity. Price: mini
mum of $2, plus $0.01 per page over 6 when 
Stock is available and $0-05 when not avail
able and pages must be reproduced.

Commandant of the. Marine Corps (code 
HQSP), Navy Department, Washington, 
D.C. 26380. Price: $2, plus $0.01 per page 
over 6 when stock is available and $0.05 when 
not available and pages must be reproduce!. 
Make check payable to the Treasurer of the 
United States.

Commanding Officer, Naval Publications' and 
Forms Center, 5801 Tabor Ave., Philadel
phia, Pa. 19120. Price: minimum of $2, plus 
$0.01 per page over 6 when stock is available 
and $0.05 when not available and pages must 
be reproduced. Make check payable to the 
Treasurer of the United States.

Commanding Officer, Naval Publications and 
Forms Center, 5801 Tabor Ave., Philadel
phia, Pa. 19120. Price: $5. Make check pay
able to the Treasurer of the United States.

Director, Navy Publications and Printing 
Service Management Office, Washington 
Navy Yard, U.S. Naval Station, Washing
ton, D.C. 20374. Price: $2 minimum plus 
$0.01 per page over 6 if printed stock is avail
able and $0.05 per page when not available 
and pages must be reproduced. Make cheek 
payable to the Treasurer of the United 
States.

Chief of Naval Material (MAT-05), Navy 
Department, Washington, D.C. 20350. 
Price: $2 minimum, plus $0.01 per page over 
6 when stock is available and $0.05 per page 
when not available and copies must be re
produced. Make check payable to the Treas
urer of the United States.

U.S. Army Publications Center, Civil Pre
paredness Branch, 2800 Eastern Blvd. 
(Middle River), Baltimore, Md. 21220. No 
charge.

.do.

Do.

Do.

Do.

Navy Department Library, 2d floor of building 
220 at the Washington Navy Yard, U.S. 
Naval Station, 9th and M Sts. NW.,Washing
ton, D.C. Also available at nearest Navy or 
Marine Corps activity.

Navy Department Library (see above) and 
Headquarters Marine Corps, room 1135 of the 
Navy Arlington Annex (Federal Office Bldg. 
No. 21), Southgate Rd. and Columbia Pike, 
Arlington, Va. Also at nearest Marine Corps 
activity.

Loeal Navy and Marine Corps issuing activity.

Headquarters, U.S. Marine Corps, Room 1135 
of the Navy Arlington Annex (Federal Office 
Bldg., No. 21), Southgate Rd. and Columbia 
Pike, Arlington, Va. 20380. Also at Marine 
Corps field activities and Navy Department 
Library (see above).

Navy Department Library (see above) and at 
all naval shore activities.

Navy Department Library (see above) and at 
Naval Facilities Engineering Command 
headquarters and field activities.

Navy Publications and Printing Service Man
agement Office, building 157, Washington 
Navy Yard, 9th and M Sts. SE., Washington, 
D.C.

Navy Department Library (see above) and 
Navy procurement activities.

DCPA Headquarters, Room 1D511, Pentagon 
Bldg., Washington, D.C. 20301 or DCPA 
regional offices as shown at app. C, pt. 1813, 
ch. XVIII, title 32, CFR.

Do.
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Agency and subagency name Index title: period covered, brief description Order from; price; make checks payable to— For inspection, copying, or additional
___________  of contents information contact

Defense Communications 
Agency;

Defense Nuclear Agency.

Do.

Defense Nuclear Agency, 
Armed Forces Radiobiology 
Research Institute.

Defense Nuclear Agency, field 
command.

Defense Nuclear Agency, 
field command (FCDNA).

Defense Nuclear Agency, 
field command, Johnston 
Atoll (FCJ).

1. DCA circulars and notices: Enclosure 1 con
sists of 2 sections. Section A contains the 
index of current D C A circulars and notices. 
Those circulars, notices, and changes 
published during the period July 1-Dec. 
31,1976, are highlighted by a number sign 
(#) in the left margin. Section B contains a 
listing of those publications which have 
been canceled or replaced since July 1,1976, 
by a publication of a different number. 
Publications superseded by a revised issue 
bearing the same number are not included. 
Enclosure 2 is an alphabetical listing of 
current DCA circulars.

Enclosure 3 is an alphabetical listing of 
current DCA Notices.

2. DCA instructions : Enclosure 1 consists of 2
sections. Section A contains the index of 
current DCA instructions. Those in
structions and changes published during 
the period Apr. 1 to Sept. 30, 1976, are 
highlighted by a number sign (#) in the 
left margin. Section B contains a listing of 
those instructions which have been can
celed or replaced by an instruction of a dif
ferent number since Apr. 1,1976. Enclosure 
2 is an alphabetical listing of current DCA  
instructions.

Index to administrative publications, May 10, 
1976, with changes. Description: Adminis
trative instructions covering manpower, 
personnel, international programs, planning 
and readiness, R. & D., logistics, mainte
nance, transportation, general administra
tion, organization and function, security, 
administrative services, public information, 
legal and legislative policies, .comptroller- 
ship, budgeting, appropriations accounting 
and control, auditing, and reports control. 

Government reports index: Biweekly, annual 
cumulation. Description: Indexes DNA and 
other Government-sponsored research and 
development reports prepared by Federal 
agencies or their contractors.

Index of Armed Forces Radiobiology Re
search Institute (AFRRI) instructions, 
Nov. 10, 1975, with changes. Description: 
Listing of all ÀFRRI instructions in force.

FCDNA instruction 5025.8J. Apr. 30, 1976 
with changes. Description: Current index 
to field command instructions.

FCDNA instruction 5030.1D; Oct. 31, 1975. 
Description: Current index to FCDNA 
agreements, memoranda of understanding, 
and interservice agreements.

FCJ instruction 5025.8D; Jan. 22, 1975 with 
changes. Description: Current index to FCJ 
instructions.

Defense Communications Agency, Washing
ton, D.C. 20305. No charge.

Defense Nuclear Agency, Attention: PAO, 
Washington, D.C. 20305. $1 by xeroxing, 
$0.35 by printing run. Payable to: Treasurer 
of the United States.

National Technical Information Service, 
Springfield, Va. 22161. $125 annual subscrip
tion rate. Payable to National Technical 
Information Service.

Director, Armed Forces Radiobiology Re
search Institute, Attention: Administrative 
Officer, Defense Nuclear Agency, National 
Naval Medical Center, Bethesda, Md. 
20014. 9 pages at $0.05 per page ($0.45). 
Checks payable to Treasurer of the United 
States.

Field Command, Defense Nuclear Agency, 
Attention: Security Specialist, Support 
Directorate, Kirtland AFB, N. Mex. 87115. 
No charge.

-— do...— . ....................................... ...............

.do.

Defense Communications Agency, 8th St. and 
South Courthouse. Rd., Arlington, Va. 22204.

Director, Defense Nuclear Agency, Technical 
Library, Washington, D.C. 20305.

Defense Supply Agency, De- Index of publications: Current listing of 
fense General Supply Cen- policy statements, regulations, handbook, 

manuals, directives, letters, supplements, 
procedures, and clause manual.

Department of Health, Edu- Administrative Guidelines Manual. Jan. 1, 
cation, and Welfare, Food 1973. Provides guidance to personnel respon- 
?Sinii/2^i'£'<kn*n*s*;râ on f°r regulatory decisions. Contains(HEW/FDA). regulatory tolerances and guidance, and

authorization for direct action by the field 
- in areas of seizure, citation, and prosecution.

DO.....................;................ Bureau of Foods .Staff Manual Gtiide. Primar
ily concerned with the preparation of and 
review of documents within the Bureau of 
Foods.

D o .................................... Bureau of Drugs staff manual guide. Primar
ily concerned with the preparation of and 
review of documents within the Bureau of 
Drugs.

Do-------— ...... ................. Compliance Policy Guides. Provides a system
for the issuing, filing, and retrieval of all 
official statements of FDA compliance 
policy.

Do----------------------- ------Compliance Program Guidance Manual. Pro
vides general guidance to the field as to how 
certain industries will be inspected, sampled, 
etc., during a fiscal year. Programs within 
this manual assign the number of inspections 
or samples to be done within a specific 
industry. Over 3,000 pages.

Do--------- --------------- -----Drug autoanalysis manual. Provides content
uniformity test specifications in USP XVII 
and NFX II. Provides assurance of homo
geneity within a single lot for a safe and ef
fective drug supply. Specifications are for all , 
tablet monographs where the active ingredi
ent is present in low quantities (usually 50 
mg or less).Do.................... ......— ERDO data code manual. Lists computer
code information for programs management 
system project (PMS) which is used for re
porting project information into the program 
oriented data system (PODS).

Commander, Defense General Supply Center, 
attention of DGSC-B, Richmond, Va. 
Reproduced copies $2. Treasurer of the 
United States.

Supervisor, Public Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock
ville, Md. 20852. No charge.

Supervisor, Public Records arid Documents 
Center (HFC-18), 5600 Fishers Lane, Rock
ville, Md. 20852. $10. Checks payable to 
Food and Drug Administration.

Supervisor, Public Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock
ville, Md. 20852. $21.50. Checks payable to 
Food and Drug Administration.

Supervisor, Public Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock
ville, Md. 20852. No charge.

Supervisor, Public Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock
ville, Md. 20852. 10 cents per page. (Suggest 
before ordering, to request transmittal check
list to ascertain programs needed.) Checks 
payable to Food and Drug Administration.''

Supervisor, Public Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock
ville, Md. 20852. No charge.

Supervisor, Public Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock
ville, Md. 20852. $15. Checks payable to Food 
and Drug Administration.

Public Affairs Officer, Defense General Supply 
Center, Richmond, Va. 23297.

Supervisor, Public Records and Documents 
Center (HFC-18), Room 4-62, FDA, 6600 
Fishers Lane, Rockville, Md. 20852.

Do.

Do;

Do;

Do;

Dor

DOj
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Agency and subagency name Index title: period covered, brief description 
of contents

Order from; price; make checks payable to For inspection, copying, or additional 
information contact

Do.

DO.

Do.

Do.

DO.

Do.

Field management directives. Used by the . 
field staff to transmit FDA field poliey in the 
areas of operations management, planning 
and budget guidance, program management, 
and State program management which gives 
policy information.

Food additives analytical manual. Presents a 
-compilation of analytical methodology for 
additives authorized for use. Compilation 
consists of methods for additives which can 
be used only as permitted in foods for human 
consumption and in feeds and drinking 
water of animals or treatment of food-pro
ducing animals.

Hazard Analysis and Critical Control Point— 
A System for Inspection of Food Processors. 
Explains the hazard analysis and critical 
control point procedure. Used for overseeing 
industry’s processing practices in order to 
provide the consumer with the best assur
ances possible of quality control in process
ing foods. '

Inspect« Operations Manual. Provides FDA 
personnel with standard operating inspec- 
tional and investigational procedures. Con
tains instructions needed by operating in
spectors and investigators. Contains au
thorities, objectives, responsibilities, pol
icies, and guides.

Inspector Training Manual. Basic training 
manual for food and drug inspectors and 
inspection technicians to provide the field 
with uniform approach to the administra
tion of basic training.

Inspector’s Manual for State Food and Drug 
Officials. Divided into 2 parts (1) Operations 
manual with information applicable to sam
ple collection, inspections, and investiga- 
tiops in all fields of food and drug work; (2) 
commodities manual divided into specific 
types of food commodities. Manual for offi
cial use of State and local food and drug 
enforcement officers only.

Inspector’s Technical Guide. To provide a 
medium for making all FDA inspectors 
aware of selected technical information not 
previously available on a broad scale. 

Laboratory Operations Manual. Provides day- 
to-day guide for laboratory directors and 
supervisors. Reflects the science advisor 
program and district laboratory relation
ships with BDAC field offices and disposi
tion of consumer complaint samples. 

Pesticide Analytical Manual. Brings together 
the procedures and methods used in the 
FDA laboratories for surveillance of the ex
tent and significance of contamination of 
man and his environment by pesticides and 
their metabolites.

Quantity of contents, compendium. Used to 
measure acceptable levels of shrinkage in 
food containers. Manual divided into 2 parts: 
(1) Contains procedures for measuring fill- 
of-container, statistical evaluation accept- 
ablecommon o t  usual declaration of quan
tity of contents; (2) contains information on 
sampling where special techniques are 
required.

Regulatory Procedures Manual. Provides 
guidance on regulatory policy and support
ing processing procedures.

Dp............ .........................  Staff Manual Guides—Organization and Dele
gations. Contains directives issued by the 
Food and Drug Administration to establish 
policy, organization, procedures or responsi- 

• bilities in the administrative area. Used to 
issue continuing instructions or information 
and remains in effect until rescinded or 
superseded.

Do. ..................................... Supervisory Inspectors Guide. Designed to
furnish supervisory inspectors with guide
lines to assist them in performing their 
duties.

D o .......... ......................... Index to Administrative Staff Manuals. Cur
rent listing of all staff manuals with indexes 
and/or table of contents and costs.

Do__ ________________ Statements of policy and interpretations
adopted by FDA and not published in the 
F e d e k a l  R e g is t e r .

.do.

Department of Health, Edu
cation, and Welfare, Food 
and Drug Administration 
(HEW/FDA).

Do........................... -.........

Supervisor, Public Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock
ville, Md. 20852. No charge.

Superviser, Public Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock- 
ville, Md. 20852. $131.95. Checks payable to 
Food and Drug Administration.

Supervisor, Public Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock
ville, Md. 20852. $25. Checks payable to Food 
and Drug Administration.

Supervisor. Public Records and Documents 
Center (HFC-18), 5600Fishers Lane, Rock
ville, Md. 20852. $15. Checks payable to Food 
and Drug Administration.

Supervisor, Public Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock
ville, Md. 20852. $65. Checks payable to 
Food and Drug Administration.

Supervisor, Public Records and Documents 
Center (HFC-18) 5600 Fisbers Lane, Rock
ville, Md. 20852. $5.20. Payable to Food and 
Drug Administration.

Supervisor, Public Records and Documents 
Center (HFC-18). 5600 Fishers Lane, Rock
ville, Md. 20852. $17.50. Checks payable to 
Food and Drug Administration.

Do.

Do.

Do.

Department of Health, Edu
cation, and Welfare, Na
tional Institutes of Health 
(NIH).

NIH Freedom of Information Act index; from 
July 4 ,1967-July 31,1976, includes items in 
the following categories: (1) administrative 

manuals and memorandum, (2) animal re
sources and programs, (3) andio-vistmls 
poliey and criteria, (4) clinical center opera
tions, (5) contracts policy and guides, (6) 
employee and committee member hand
books and manuals, (7) grants policy and 
guides, (8) library resources and guidelines, 
(9) minority programs, (10) patient policy, 
(11) research centers guides, (12) safety 
guides and permits, and (13) site visit 
formats.

Do.

Do.

Do.

Do.

Do.

Do.

Supervisor, Public Records and Documents 
Center (HFC-18) Room 4-62, FDA, 6600 
Fishers Lane, Rockville, Md. 20852;

Do.

Süpervisor, Publie Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock- 
ville, Md. 20852. No charge.

Supervisor, Public Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock
ville JVId. 20852. $25. Checks payable to Food 
and Drug Administration.

Supervisor, Public Records and Documents 
Center (HFC-18),5600 Fishers Lane, Rock
ville, Md. 20852. $85. Checks payable to Food 
and Drug Administration.

Supervisor, Public Records and Documents 
Center (HFC-18) , 5600 Fishers Lane, Rock
ville, Md. 20852. Vol. I, $60; Vol. II, $60; 
Vol.-Ill, $30. Checks payable to Food and 
Drug Administration.

Supervisor, Public Records and Documents 
Center (HFC-18). 5600 Fishers Lane, Rock
ville, Md. 20852. $28.50. Checks payable to 
Food and Drug Administration.

Supervisor, Public Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock
ville, Md. 20852. $20. Checks payable to Food 
and Drug Administration.

Supervisor, Public Records and Documents 
Center (HFC-18), 5600 Fishers Lane, Rock
ville, Md. 20852. $5.90. Payable to Food and 

Drug Administration.
In addition to copies of the NIH FOIA index 

maintained by HEW, NIH will make photo
copies available if requests are forwarded to: 
Associate Director for Communications, 
NIH, Building 1, Room 309, 9000 Rockville 
Pike, Bethesda, Md. 20014. Fees, as pre
scribed in 45 CF R 5.61, are 13 cents per page 
with the charge being made if the total 
amount exceeds $5. Checks payable to: 
DHEW—National Institutes of Health.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Associate Director for Communications, NIH, 
Building 1, Room 309, 9000 Rockville Pike, 
Bethesda, Md. 20014. (301)496-4401.
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Agency and subagency name Index title: period covered, brief description 
of contents

Order from; price; make checks payable to-

Department of Health, Edu- The ADAMHA Freedom of Information Act
cation, and Welfare, Public 
Health Service, Alcohol, 
Drug Abuse, and Mental 
Health Administration.

Index is comprised of various ADAMHA 
component program guidelines, announce
ments, handbook listings, policy supple
ments, instructions, and manual materials. 
The index Is divided to reflect the various 
ADAMHA components, namely the' Na
tional Institute on Alcohol Abuse and Alco
holism, the National Institute on Drug 
Abuse, the National Institute of Mental 
Health, including Saint Elizabeths Hospital 
and the Office of the Administrator.

Copies of the ADAMHA Freedom of Informa
tion Act index are maintained by the HEW, 
FOI Officer, Room 5360, HEW North Bldg., 
330 Independence Ave., SW., Washington, 
D.C. 20201. ADAMHA will also make copies 
available if requests are forwarded to: 
Director, OCPA, ADAMHA, Parklawn 
Bldg., Room 16-95, 5600 Fishers Lane, 
Rockville, Md. 20852. Fees are 10C per page 
with the charge being made if the total 
amount exceeds $5 and are payable to 
Treasurer of the United States.

Department of Health, Edu- A written description of the general preven- Center for Disease Control, Attention: As-
sistant Director for Operations, Atlanta, 
Qa. 30333. No charge for 1 copy.

Center for Disease Control, Attention: Di
rector, Office of Biosafety, Atlanta, Ga. 
30333. No charge for 1 copy.

.do.

Center for Disease Control, Attention: Di
rector, Office of. Information, Atlanta, Ga. 
30333. No charge for 1 copy.

Center for Disease Control, Attention: Direct 
tor, Management Analysis Office, Atlanta, 
Ga. 30333. No charge for 1 copy.

Center for Disease Control, Attention: Direc
tor, Bureau of Epidemiology, Atlanta, Ga. 
30333. No charge for 1 copy.

cation, and Welfare, Public tive medicine residency program," dated 
Health Service, Center for Apr. 29, 1976. Residency assignments,
Disease Control (HEW/ qualifications, appointments, and supervi- 
PHS/CDC). sion, as outlined in this document.

Do....... ........................ . . . .  Memorandum dated July 7, 1975. Subject:
Medical care, resource personnel. This is the 
written procedure for handling telephone 
calls regarding the medical care of certain 
individuals.

Do......................................Memorandum dated Apr. 27, 1976. Subject:
Hot line, 633-5313. This is the written proce
dure for handling reports of damage to 
packages of infectious materials.

D o .......... ......... . Staff publications booklet: An annual biblio
graphical listing of contributions made by 
the CDC staff to medical and scientific lit
erature during the previous year.

Do............... Minutes of meetings and annual reports of
following public advisory committees: Coal 
Mine Health Research Advisory Commit
tee, Safety and Occupational Health Study 
Section, Immunization Practices Advisory 
Committee, Medical Laboratory Services 
Advisory Committee.

Do.................................... Morbidity and mortality weekly reports. In
addition to providing informational mor
bidity and mortality data on diseases, these 
reports prescribe policies and interpret poli
cies relative to prevention of diseases as well 
as health requirements that are covered by 
regulations.

Department of Health, Edu- Annual report to Congress regarding smoking Center for Disease Control, Attention: Direc
t i o n ,  and Welfare, Public and health. tor, Bureau of Health Education, Atlanta,
Health Service, Center for Ga., 30333. No charge for 1 copy.
Disease Control (HEW/
PHS/CDC).

D o .... . . .' . .........................“Current Items”. This publication from the Center for Disease Control, Attention: Direc-
Bureau of Laboratories is directed generally tor, Bureau of Laboratories, Atlanta,- Ga. 
to heads of State or local laboratories. The ”  ' "
publication includes technical procedures 
and informational data.

D o . . ___National Institute for Occupational Safety
and Health (NIOSH) policy memorandum, 
dated Sept. 11, 1974, on trade secret infer-: 
mation. P H

Do...................... ................ “NIOSH Policy Letter”, dated Nov. 5,1973........ .do
regarding reimbursement to an employer 
for financial loss (production time; pay) 
incurred as a result of a NIOSH research 
project.

Do----- ---------------------- The President’s report on occupational safety....... do.
and health, annual report for 1974. This re
port covers programs of the Department of 
Labor; Department of Health, Education, 
and Welfare; and the Occupational Safety 
and Health Review Commission for calen
dar year 1974. It contains results of the 1st 
full year of occupational injury and illness 
Survey.

D o .............................. . The Federal coal mine health program in 1973.___ do
This is a report of health activities under the 
Federal Coal Mine Health and Safety Act 
of 1969.

Do.......................................The Division of Training, National Institute____ do
for Occupational Safety and Health, Center 
for Disease Control, announcement of 
courses that are available to the public.
HEW publication No. (NIOSH) 75-170.

D o ........................ ............ The National Institute for Occupational_____do
Safety and Health current intelligence bul
letin. This current bulletin alerts members 
of the occupational health community, gov
ernment, labor, and industry to new infor
mation on potential occupational health 
hazards.

Do.........i . ------------- ------Proposed interim program guidelines for ve
nereal disease control, dated March 1975.

30333. No charge for 1 copy.

Director, National Institute for Occupational 
Safety and Health, Park Bldg., Room 3-30, 
5600 Fishers Lane, Rockville, Md. 20652. 
No charge for 1 copy.

Center for Disease Control, Attention: Direc
tor, Bureau of State Services, Atlanta, Ga; 
30333. No Charge for 1 copy.

___do........................ : ........................................Do---- -----.......................... Venereal disease review criteria, dated Dec. 10,
1971.

Do............ ...... ...................  Recommended treatment schedules for syph-___ do.
ilis, dated 1976.

Do................................ ...... Gonorrhea, CDC recommended treatment..........do.
schedules, dated 1974.

Do......................... ............ Commentary on national strategies to control Center for Disease Control, Attention: Direc-
gonorrhea, dated July 1975.

.do.

Do.......................... .......... Program guidelines for the influenza immuni
zation project grants, dated Apr. 14, 1976.

Do.....................................  Community-wide influenza compaign, achiev
ing public response.

Do.............. ........................ Influenza immunization operations workbook,____ do
dated May 1976.

Do....... ............ ................. Supplemental guidelines on informed consent....... do.
for influenza immunization project grants, 
dated June 21,1970.

Do.......................................  Guidelines for assessing immunity levels...........do
dated November 1973.

tor, Bureau of State Services, Atlanta, Ga. 
30333. No charge for 1 copy.
__ do.................
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For inspection, copying, or additional 
information contact

Director, Offioe of Communications and 
Public Affairs, Parklawn Bldg., Room 
16-95, 5600 Fishers Lane, Rockville, Md. 
20852.

Center for Disease Control, Assistant Director 
for Operations, 1600 Clifton Rd. NE., At
lanta, Ga. 30333.

Center for Disease Control, Office of Biosafety, 
1600 Clifton Rd. NE., Atlanta, Ga. 30333.

Do.

Center for Disease Control, Office of Informa
tion, 1600 Clifton Rd. NE., Atlanta, Ga. 
30333.

Center for Disease Control, Management 
Analysis Office, 1600 Clifton Rd. NE., 
Atlanta, Ga. 30333.

Center for Disease Control, Bureau of Epide
miology, 1600 Clifton Rd. NE., Atlanta, Ga. 
30333.

Center for Disease Control, Bureau of Health 
Education, 1600 Clifton Rd. NE., Atlanta, 
Ga. 30333.

Center for Disease Control; Bureau of Labors  ̂
tories, 1600 Clifton Rd. NE. Atlanta, Ga. 
30333.

Director, National Institute for Occupational 
Safety and Health, Park Bldg., Room 3-30, 5600 Fishers Lane, Rockville, Md. 20852.

Do.

Do;

Do;

Do.

Do.

Center for Disease Control, Bureau of State 
Services, 1600 Clifton Rd. NE., Atlanta, Ga; 
30333.

Do.
Do.
Do.

Center for Disease Control, Bureau of State 
Services, 1600 Clifton Rd. NE., Atlanta, Ga; 
30333.

Do.
Do.
Do.
Do.

Do.



NOTICES 22007

Agency and subagency name Index title: period covered, brief description
of contents

Order from; price; make checks payable to- For inspection, copying, or additional 
information contact

D o .--..- - .- .- ------------ .
D o . . . . . . . . . .

Do............... .................... -
Do— — — ............. — . . .

Department of Health, Edu
cation, and Welfare, Public 
Health Service, Center for 
Disease Control (HEW/ 
PHS/CDC).

Do.......................................

Do.Immunization Against Disease, 1972 hand- . . — do...— :___'.................. . . . . . . . . . . ..........
book.

Public Health Service recommendations for ____do..___s ....... ..........................................
Counting Reported Tuberculosis Cases, 
dated January 1977.

Preventive therapy of tuberculosis infection, . . . . .do....... .................... ........................... .
dated February 1975.

Memorandum dated Nov. 7, 1975, regarding....... do................................... ................. .......
duration of preventive therapy with isoni- 
azid.

Guidelines for prevention of TB transmission Center for Disease Control, Attention: Direc- Center for Disease Control, Bureau of State 
in hospitals, dated September 1974. tor, Bureau of State Services, Atlanta, Ga. Services, 1600 Clifton Rd. NE., Atlanta, Ga;

30333. No charge for 1 copy. 30333.

Do.

Do.
Do.

Do.

Do.

Do.
Do.
Do.

Do.

Do..

Do..

Do.

Do.

Do.

Do.
«

Do.

Do.

DO..

Do__

D«.

Recommendations for health department su- . 
pervision of tuberculosis patients—MMW R, 
dated Feb. 23,1974.

Equipment and procedures for erythrocyte . 
protoporphyrin (EP) analysis as a screen
ing method for pediatric lead poisoning, 
dated Feb. 3,1975.

Urban rat survey—guidelines for classroom . 
use and field training of inspectors who 
serve in community rodent control pro
grams, dated March 1974.

Urban rat control project grants program 
guidelines for applicants, dated 1975.

Guidelines for grant applications. Childhood 
lead poisoning control, dated Mar. 14,1974.

Policy statement—laboratories performing . 
blood lead determination for community 
programs receiving lead-based paint poison
ing grant funds, dated 1972.

Increased lead absorption and lead poisoning . 
in young children. A statement' by the Cen
ter tor Disease Control, dated March 1975.

Policy and procedures for shipping and lend- . 
ing federally owned XRF analyzers, Mar. 26,
1973.

The “Training Bulletin,” which is published 
every 18 mo. This document lists each of the 
headquarters, field, or home-study courses 
that are available through the auspices of 
CDC during that time period. Specific in
formation is presented that identifies pre
requisites for attendance and describes the 
nature of each course.

Final denials, revocations, suspensions and 
limitations of licenses, and letters of exemp
tions. to laboratories subject to the Clinical 
Laboratories Improvement Act of 1967.

Administrative issuance. Facilities Engineer
ing and Construction Manual, ch. CDC: 
3-335, dated May 1,1972. This issuance pro
vides rules and regulations covering CDC 
buildings and grounds. It applies to CDC 
employees and also to visitors, solicitors, etc.

Administrative issuance. Manual G uide- 
General Administration No. CDC-57,dated 
Nov. 13,1970. This issuance provides policy 
and procedures to CDC employees for 
claims including those against CDC or 
against CDC employees as a result of their 
official duties.

Administrative issuance. Manual Guide— 
General Administration No. CDC-1, dated 
Sept. 30,1970. This issuance provides policy 
ana procedures for conferences including 
those cosponsored by CDC and an organiza
tion other than a Federal agency.

Administrative issuance. Manual Guide— 
ADP Systems No. CDC-1, dated Apr. 22,
1971. This issuance specifies the type of in
formation for CDC organizations to furnish 
CDC computer systems office for determina
tion as to whether a contract should be en
tered into with an outside source to perform 
the ADP services or whether the work can 
be performed within the Center.

Administrative issuance. CDC General Mem
orandum No. *74-9, dated June 20, 1974. 
This issuance specifies rates for the Center 
to pay for blood.

Administrative issuance. Procurement Man- . 
ual Subpart CDC: 3-75.3, dated May 12,
1972. This issuance specifies CDC delega
tions of authority for publication of adver
tisements, notices, or proposals.

Administrative issuance. Manual Guide— . 
Printing Management No. CDC-6, dated 
Nov. 5, 1969. This issuance provides CDC 
policies and procedures for procurement of 
CDC authored articles which are to be pub
lished in private journals and briefly men
tions publishers’ services, e.g., setting of 
type, sending proofs, etc.

Administrative issuance. National Institute . 
for Occupational Safety and Health Admin
istrative Issuance No. 406, dated Sept. 3,
1974. This issuance describes contents and 
documentation needed for research and 
technical services contract requests for 
NIOSH.

Administrative issuance. Procurement Man- . 
ual Subpart CDC: 3-3.6, dated Sept. 21, 
1970. This issuance prescribes CDC policies 
and procedures for small purchases particu
larly through use of imprest funds, and 
briefly mentions vendors’ role.

.do.

.do.

.do..

.do.

.do.

.do..

-do.

-do.

Do.

Do.

Do;

Do.
Do.
Do.

Do.

Do.

Center for Disease Control Attention: Direc- Center tor Disease Control, Bureau of Training, 
tor, Bureau of Training, Atlanta, Ga. 30333. 1600 Clifton Rd. NE., Atlanta, Ga. 30333.
No charge for 1 copy.

Center for Disease Control. Attention: Bureau Center for Disease Control, Bureau of Labora- 
of Laboratories, Atlanta, Ga. 30333. No tories, 1600 Clifton Rd. NE., Atlanta, Ga. 

l- charge for 1 copy. 30333.
Center for Disease Control, Attention: Man- Center for Disease Control, Management 

agement Analysis Office, Atlanta, Ga. 30333. Analysis Office, 1600 Clifton Rd. NE., 
No charge for 1 copy. Atlanta, Ga. 30333.

.do.

___do.

..do.

.do.

.do.

.do.

.do.

Do.

Do;

DO;

DO;

Do.

DO;

Do;

Doi

FEDERAL REGISTER, VOL. 42, NO. 83— FRIDAY, APRIL 29, 1977



22008 NOTICES

Agency »sä subagency name

Department of Health, Edu
cation, and Welfare, Public 
Health Service, Center for 
Disease Control (HEW/ 
PHS/CDC).

Do......... .................

Do.

Do.

Do.

Dot.

Do.

Do.

Do-

Do.

Do.

Do.

Do.

Do.

Do.-—

Do...................................V

Index title: period covered, brief description Order from; price; make checks payable to— For inspection, copying, or additional
of contents information contact

Administrative issuance. CDC General Mem- Center for Disease Control, Attention: Man-
orandum No. 76-8, dated'Sept. 22,1976.- This 
issuance provides instructions to CDC 
employees for obtaining typewriter repair 
service and lists individual companies under 
contract to make repairs.

Administrative issuance. CDC General Mem-...... do.
orandum No. 74-1, dated Jan. 16, 1974. This 
issuance specifies CDC policies and pro
cedures on unauthorized commitments and 
for obtaining approval for such commit
ments.

Administrative issuance. Manual Guides- .....do. 
General Administration No. CDC-52, dated 
Mar. 12,1973. This issuance provides policies 
and procedures for handling-public inquiries 
to CDC during nonwork hours.

Administrative issuance. Manual Guide—...... do.
General Administration No. CDC-18, dated 
Mar. 6, 1969. This issuance provides CDC 
policies and procedures for obtaining clear
ance of CDC authored manuscripts, publi
cations, etc., and includes policy on respond
ing to requests from the press, etc.

Administrative issuance. CDC General Mem-...... do.
orandum No. 72-3, dated Feb. 9,1972. This 
issuance provides policies and general guide
lines to CDC employees on giving assur
ances of confidentiality in obtaining infor
mation from the public.

Administrative issuance. Manual Guide— . .—.do. 
Personal Property Management No. CDC- 
2, dated Apr. 17,1969. This issuance provides 
CDC policies and procedures for producing, 
maintaining, shipping, and storing exhibits 
and includes procedures for production o 
exhibits by commercial contractors.

Administrative issuance. Manual Guide—___ do.
Safety Management No. CDC-19, dated 
Mar. 18,1974. This issuance provides policy 
to CDC employees for distribution of cul
tures of microbial agents and of vectors to 
non-CDC persons.

Administrative issuance. Manual Guide— ___ do.
Safety Management No. CDC-2, dated 
Dec. 15,1975. This issuance provides policy 
on the need for and use of hazard warning 
signs that applies to CDC employees and 
also to visitors.

Administrative issuance. Manual Guide—___ do.
Safety Management No. CDC-3, dated 
June 18,1973. This issuance provides policies 

and procedures for handling compressed 
gases in cylinders. It applies to CDC em
ployees and also certain policies and proce
dures apply to vendors.

Administrative issuance. Personnel Guides___do.
lor Supervisors, chapter IV, CDC Guide 
7-2, dated Mar. 12, 1963, but still current.
This Issuance provides CDC policies and 
procedures for handling complaints on em
ployee indebtedness.

Administrative issuances. Manual Guide—___ do.
General Administration No. CDC-5, dated 
Apr. 8, 1971 and National Institute for Oc
cupational Safety and Health Administra
tive Issuance No. 2, dated Mar. 4,1974, These 
issuances provide policies and procedures 
for making CDC and NIOSH facilities 
available to guest researchers.

Administrative issuance. Manual Guide— ...... do.
General Administration No. CDC-61, 
dated Apr. 26, 1973. This issuance provides 
CDC policies and procedures for providing 
to students work experiences which relate to 
the CDC mission and to the educational 
objectives of the students.

Administrative Issuance. National Institute...... do.
for Occupational Safety and Health un
numbered memorandum, dated Mar. 4,1974.
This issuance provides NIOSH policy on 
loan of property to non-Federal persons or 
institutions.

Administrative Issuances. Manual Guide— ___ do.
General Administration No. CDC-41, dated 
June 8, 1973 and National Institute for Oc
cupational Safety and' Health policy mem
orandum, dated June 25, 1973. These Is
suances provide policies and procedures for 
the protection of the- individuals who aro 
participating or involved in research in
vestigations of the Center and of NIOSH, 
respectively.

Administrative issuance. Manual Guide— ——.do 
Travel CDC-10, dated Dec. 26, 1972, This 
issuance provides CDC policy and proce
dures for employees renting automobiles for 
official travel and mentions services provided 
by the car rental contractors and the con
ditions of the contracts.

Administrative issuances. Manual Guide—___ do.
Travel No. CDC-2 dated Jan. 14,1974 and 
Correspondence Manual Chapter 10-40, 
dated Oct. 1,1974. These issuances provide 
instructions to CDC employees tor making 
reservations on common carriers and for 
picking up the tickets. They list the airlines 
and their telephone numbers.

agement Analysis Office, Atlanta, Ga. 30333. 
No charge for 1 copy.

Center for Disease Control, Management 
Analysis Office, 1600 Clifton Kd. NE., 
Atlanta, Ga. 30333.

Do.

Do.

Do.

Do.-

Do.

Do.

Do.

Do.

Do.

Do.

DOj

Dos

Dos

Da»

Do»
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Agency and subagency name Index title: period covered, brief description Order from; price; make checks payable to—
of contents

Do.

Department of Health, Edu- Administrative issuance. Manual Guide— 
cation, and Welfare, Public General Administration No. CDC-63, Pri
ll ealth Service, Center for vacy Act, dated Nov. 23,1976. This Issuance 
Disease Control (HEW/ provides to CDC employees guidance on 
PHS/CDC). carrying out requirements of the act.

Do...................... ...........Administrative issuance. CDC general .
memorandum No. 75-10, Freedom of Infor
mation Act, dated July 25, 1975.- This 
issuance provides general information to 
CDC employees on major provisions of the 
act, procedures for responding to requests 
for information under the act, and brief 
data to the CDC employees on the Privacy 
Act.

Do..................... ........... Administrative issuance. CDC general memo- .
randum No. 75-2, civil defense, dated 
April 2, 1975. This issuance provides infor
mation on the civil defense capacity and 
equipment of the CDC facilities in the 
Atlanta area that are officially designated 
to be used as public shelter areas under the 
national fallout shelter program. 

Administrative issuance. CDC unnumbered . 
memorandums, parking at Clifton Bd. 
facilities, dated July 14, 1975 and Jan. 20, 
1976. These issuances provide policy for 
CDC employees and visitors parking at the 
Clifton Bd. facilities, Center for Disease 
Control.

D o............... .................. A dm inistra tiv e  issuance. CDC unnumbered
memorandum, directory of licensed day-care 
facilities in the Metropolitan Atlanta area, 
dated Mar. 15,1976. This issuance provides 
a listing of these facilities.

Administrative issuance. CDC unnumbered 
memorandum, injury compensation, dated 
Sept. 15, 1975. This issuance provides pro
cedures for CDC employees to follow to 
document on-the-job traumatic injuries, in
cluding submission of reports from attending 
physicians.Administrative issuance. Manual guide- ĝen- 
eral administration No. CDC-8, soliciting, 
vending, and displaying or distributing 
commercial advertising within CDC, dated 
Apr. 23,1975. This issuance provides policy 
for soliciting, vending, and commercially 
advertising on property occupied by CDC. 

.Administrative issuance. Personnel guide for , 
supervisors, ch. Ill, CDC guide 1-2, com
mercial employment offices, dated Jan. 7, 
1976. This issuance provides policy on using 
commercial employment offices for recruit
ing personnel.

Administrative issuance. Personnel guide for 
supervisors, ch. Ill, CDC guide 1-9, dated 
Feb. 26,1976. This issuance provides policies, 
responsibilities, and procedures for the selec
tive placement program for handicapped 
employees and disabled veterans.

. Administrative issuance. National Institute 
for Occupational Safety and Health Admin
istration, issuance No. 6, dated Apr. 15,1976. 
This issuance provides policies and pro
cedures for keeping interested governmental, 
labor, and management groups informed on 
the initiation and progress of NIOSH field 
studies.

. Administrative issuance. National Institute 
for Occupational Safety and Health Admin
istration, ssuance No. 8, dated Oct. 30,1975. 
This issuance provides procedures for main
tenance of minutes of NIOSH meetings with 
representatives of nongovernmental groups. 

Do......... ........................  Becommendations of the Public Health Serv
ice Advisory Committee on Immunization 
Practices, such as: BCG vaccines, cholera 
vaccine, diphtheria and tetanus toxoids and 
pertussis vaccine, immune serum globulin 
for protection against viral hepatitis, per
spectives on the control of viral hepatitis 
type B, influenza vaccine, measles vaccine 
meningococcal polysaccharide vaccines 
mumps vaccine, plague vaccine, poliomye
litis vaccines, rabies, Bh immune globulin 
Bocky Mountain spotted fever vaccine, 
rubella vaccine, smallpox vaccine, typhoid 

- vaccine, typhus vaccine, yellow fever 
vaccine.

Health Besources Administration index of 
policy documents as required by Public Law 
90-23 (Freedom of Information). July 1, 
1973, to Oct. 1,1976. The HBA FOIA index 
is a listing of the following HBA documents: 
HBA policy, information, and instruction 
memoranda; supplements and circulars to 
the Federal personnel and HEW staff 
manuals; Federal regulations; delegations of 
authority; organization and functions state
ments; programmatic circulars, memoranda, 
instructions, notices, guides, guidelines, and 
operating manuals used by HBA compo
nents.

Center for Disease Control. Attention: Man
agement Analysis Offiee, Atlanta, Ga. 30333. 
No charge for 1 copy;

.do.

.do.

.do.

.do.

Do.

Do.

Do.

Do.

Do.

Do.

.do.

.do.

.do..

.do.

.do.

.do.

Center for Disease Control, Attention: Direc
tor, General Services Office, Atlanta, Ga. 
30333. No charge for 1 copy.

Department of Health, Edu
cation, and Welfare, Public 
Health Service, Health Be
sources Administration 
(HEW/PHS/HRA).

Associate Administrator, Office of Communi
cations, Health Besources Administration, 
Boom 10A-31. Parklawn Bldg., 5600 Fishers 
Lane, Rockville, Md. 20857. Fees, as pre
scribed in 45 CFB 5.61, are 10c per page with 
the charge being made if the total amount 
exceeds $5. Check payable to DHEW- 
Health Besources Administration;

For inspection, copying, or additional 
information contact

Center for Disease Control, Management 
Analysis Office, 1600 Clifton Bd. NE., 
Atlanta, Ga. 30333.

Do.

Do:

Do.

Dot

DOi

DO:

Do«

Do:

Do,

Do.

Center for Disease Control, General Services 
Office 1600 Clifton Bd., NE., Atlanta, Ga. 
30333.

Associate Administrator, Office of Communi
cations. Health Besources Administration 
Boom 10A-81, Parklawn Bldg., 5600 Fishers 
Lane, Rockville, Md. 20857, (301) 443-1620
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Aeoncy and subagency name Index title: period covered, brief description Order from; price; make ebecks payable to For inspection, copying, or additional
° of contents information contact

Department of Health, Edu
cation, and Welfare, Public 
Health Service, Health 
Services t Administration 
(HEW/PH8/HSA).

HSA Freedom of Information Act (FOIA) 
Index: March 1975 to March 1977. The 
HSA, FOIA index is a compilation of supple
ments to the departmental manual system, 
program level operations manuals, circulars, 
memoranda, notices and guides used.by the 
components of HSA. AU information in
cluded in this index is current as of Mar. 31, 
1977. The respective bureau level indexes 
are listed as follows:

OA—OFFICE OF THE ADMINISTBATOB

Office of Communications and Public Affairs, 
DHEW/PHS/HSA, Boom 14A-55, 5600 
Fishers Lane, Roek ville, Md. 20857. Checks 
payable to DHEW/Publie Health Service. 
Mail to HSA Collection Officer, DHEW/ 
PHS/HSA, Room 16-36,5600 Fishers Lane, 
Rockville, Md. 20857. Fees charged for re
search and reproduction of information is 
based upon the current departmental fee 
schedule for information under the FOI 
regulations (45 CFR part 5 subpart E).

Office of Communications and Public Affairs 
DHEW/PHS/HSA, Room 14A-55, 5600 
Fishers Lane, Rockville, Md.

OOP A—Public Affairs Management System 
Manual; OPEL—HSA forward plan, fiscal 
year 1977-81; OM/OCO—HSA procurement 
operating instructions; OM/OMP—HSA 
transmittal notices for supplements to 

„ DHEW manuals; OM/OFS—policy deci
sions and opinion.

BMS—BUBEAU OF MEDICAL SEBVICES
Division of Hospitals and Clinics Operations 

Manual; BMS supplements to DHEW 
manuals; Manual of Operations for PH8 
Health/Unit, DFEH, BMS; CHAMPUS 
circulars; Contract Physician’s Guide; Divi
sion of Hospitals and Clinics circular memo- 

/  randa.
IHS—INDIAN HEALTH SEBVICES

IHS circulars; IHS supplements to DHEW 
manuals; IHS Operations Manual; General 
Counsel opinions.

BCHS—BUBEAU OF COMMUNITY HEALTH 
SEBVICES

BCHS administrative guide system; BCHS 
Operations Manual.

HEW/PHS/Offlce of Admin- 
istintive Management.

DO.

Do.

Do-

Do.

BQA—BUBEAU OF QUALITY ASSUBANCE
BQA transmittal system; BQA Procedures 

Manual; PSRO Program Manual; PSRO 
Financial Management and Accounting Sys
tems Manual; PSRO Contracts Manage
ment Manual; PSRO Management Informa
tion System (PMIS) Federal Reports Man
ual (FRM) medical care evaluation studies; 
PMIS—FRM—cost reporting; PMIS—
FRM—concurrent review reporting; PSRO 
Hospital Discharge Data Set (PHDDS) 
Training Manual.

Index to the PHS Manual for financial evalu
ation of Public Health Service awards, 
continuous from July 1, 1974.

A guide to institutional cost sharing agree
ments for research grants and contracts, sup
ported by the Department of Health, Educa
tion, and W elfare, continuous from July 1974.

PHS procurement regulations; policies and 
procedures which implement and supple
ment the DHEW procurement regulations 
and the Federal procurement regulations, 
continuous from May 1974.

PHS grants policy statement; comprehensive 
policy document for use by PHS grantees, 
continuous from July 1974.

Index to PHS supplements to HEW Grants 
Administration Staff Manual; supplemen
tation and implementations to HEW man
ual; continuous from January 1974.

Do______________ _____Tables of contents to PHS supplementation of
HEW staff manuals containing authorities, 
policies, and procedures in the following 
areas: Emergency, forms management, gen
eral administration, organization, ADP sys
tems management, records management, 

. safety management, security, facilities en
gineering and construction, and procure
ment.

Do___________________ Table of contents to PHS Commissioned
Corps Personnel Manual containing author
ities, policies, and procedures in that subject 
area.

TV>____ ___ . . . . . . . . . . . Table of contents to PHS supplementation of
the Federal Personnel Manual containing 
authorities, poLcies. and procedures in that 
subject area.

Do______ _____________ Table of contents to Parklawn guidelines: a
series of internal operating guides providing 
operating instructions and procedures of a 
continuing nature for occupants of the Park- 
lawn Bldg., Rockville, Md., with regard to 
operations of the Administrative Services 
Center, Office of Administrative Manage
ment. Guidelines include such subjects as 
procedures for operation and use of official 
conference rooms; apportionment and assign
ment of parking spaces; official hours; and 
conservation o f  pager in copying, dupli
cating, and printing, Parklawn Bldg.

Photocopies available if requests are forwarded 
to: Division of Grants and Contracts, O RM/ 
OAM/PHS, 5600 Fishers Lane, Rockville, 
Md. 20857. Fees as prescribed in 45 CFR
5.61 are loji per page, with the charge being 
made if the total amount exceeds $5. Checks 
payable to DHEW, Public Health Service.

Copies may be obtained from Division of 
Grants and Contracts, ORM/OAM/PHS, 
5600 Fishers Lane, Rockville, Md. 20857. No 
charge.

Photocopies available if requests are forwarded 
to: Division of Grants and Contracts, ORM/ 
OAM/PHS, 5600 Fishers Lane, Rockville, 
Md. 20857. Fees as prescribed in 45 CFR
5.61 are 10ft per page with the charge being 
made if the total amount exceeds $5. Checks 
payable to DHEW, Public Health Service.

GPO, 90 cents, Superintendent of Documents 
(Stock No. 1720-00055).

Photocopies available if requests are forwarded 
to: Division of Grants and Contracts, ORM/ 
OAM/PHS, 5000 Fishers Lane, Rockville, 
Md. 20857. Fees are prescribed in 45 CFR 
5.61, as 10ft per page with the charge being 
made if the total amount exceeds $5. Checks 
payable to DHEW, PHS.

Director, Division of Directives and Author
ities Management, OOMS/OAM/PHS, 
Room 17-81, Parklawn Bldg., 5600 Fishers 
Lane, Rockville, Md. 20857. Fees as de
scribed in 45 CFR 5.61, are 10 cents per page 
with the charge being made if tne total 
amount exceeds" $5. Checks payable to 
DHEW, Public Health Service, Office of the 
Assistant Secretary for Health.

___ do.......... .............. ..................... ...............—

.do.

Executive Officer, Administrative Services 
Center, OAM/PHS, room 5-77, Parklawn 
Bldg., 5600 Fishers Lane, Rockville, Md. 
20857. Fees, as prescribed in 45 CFR 5.61, are 
10c per page with the charge being made if 
the total amount exceeds $5. Checks payable 
to Department of Health, Education, and 
Welfare, Public Health Service, Office of the 
Assistant Secretary for Health.

Division of Grants and Contracts, ORM/OAM/ 
PHS, 5660 Fishers Lane, Rockville, McU 
20857.

Divirion of Grants and Contracts, ORM/ 
OAM/PHS, 5600 Fishers Lane, Rockville, 
Md. 20857.

Copies available: ASd Forms and Publications 
Services Center, OAM/PHS, 12100 Parklawn 
Dr., Rockville, Md. 20857. Additional infor
mation: Division of Grants and Contracts 
ORM/OAM/PHS, 5600 Fishers Lane, Rock
ville, Md. 20857.

Superintendent erf Documents, GPO, Wash« 
ington, D.C. 20407.

Division of Grants and Contracts O RM/OAM/ 
PHS, 5600 Fishers Lane, Rockville, Md. 
20857.

Director, Division of Directives and Author
ities Management, OOMS/OAM/PHS, Room 
17-81 Parklawn Bldg., 5600 Fishers Lane, 
Rockville, Md. 20857.

Chief, Employment Operations Branch, 
CPOD/OPM/OAM/PHS, Room4A-18, Park
lawn Bldg., 5600 Fishers Lane, Rockville, 
Md. 20857.

Director, Office of Personnel Management, 
OAM/PHS, Room 18A-55, Parklawn Bldg., 
5600 Fishers Lane, Rockville, Md. 20857:

Executive Officer, Administrative Services 
Center, OAM/PHS, Room 5-77 Parklawn 
Bldg., 5600 Fishers Lane, Rockville, Md. 
20857.
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Agency and subagency name Index title: period covered, brief description Order from; price; make checks payable to
of contents

Department of the Interior, 
Bureau of Reclamation.

Reclamation - Instructions Index—Apr. 1, 
19.74:

Subject listing of crurent instructions pertain
ing to Bureau of Reclamation organisation 
and delegations of authority, policy and 
procedures, and detailed instructions on 
limited technical subjects.

Guidelines—Task Force Report' on Water 
Marketing Index.

Department of Transporta
tion, Federal Highway Ad
ministration.

Do.

Do.

Department of the Treasury, 
Customs Service.

Do.

Department of the Treasury, 
Office of the Secretary;

(U.S.) Arms Control and Dis
armament Agency.

Civil Service Commission 
(CSC);

Committee for Purchase from 
the Blind and Other 
Severely Handicapped.

Consumer Product Safety 
Commission;

Opinions and final orders of the Federal High
way Administration in regard to the regula
tion of toll bridges-1968-76; 1 page listing of 
opinions and final orders regarding regula
tion of toll bridges; issued by the Federal 
Highway Administrator, whieh identifies 
the case and the date issued.

Cease and desist and driver disqualification 
final orders by the Federal Highway Admin
istrator; 1969-76; 7-page listing of cease and 
desist and driver disqualification final orders 
of the Federal Highway Administrator; 
items listed are identified by case docket 
number, name of carrier, and date notice of 
investigation was mailed.

Cross reference index of current Federal High
way Administration directives as of Mar. 31, 
1977. The index is alphabetical by subject. 
Within each subject applicable Federal 
Highway Administration orders, notices, 
and manuals are identified (in some cases 
manuals may be also identified by the ap
plicable volume or other subordinate break
down). The index is computerized and up
dated quarterly.

CSA-(Customs Simplification Act) Index 
(revised) index to letters and letters relating 
to Customs {amplification Act, from 1956 
forward.

Synopsis of Decisions on the Duty Assessment 
Process, 1972; administrative and court 
decisions and rulings concerning duty assess
ment process.

Customs Forms Catalog; Customs and other 
agency forms currently available from the 
Customs Service, July 1975.

KWIC (Key Word in -Context) Index, June 
1975; current Customs Service circular 
letters.

Legal Keyword Precedent Directory. The di
rectory is a listing by selected keywords of 
all classification rulings issued since early 
1975 that affect a substantial volume of im
ports or transactions or are otherwise of 
general interest or importance and of all 
published classification rulings issued since 
Aug. 31, 1963, including classification deci

sions of the-"Customs Courts, Treasury 
Decisions, and classification rulings circu
lated within the Customs Service by the 
Customs Information Exchange and the 
Office of Regulations and Rulings. The 
directory also contains limited information 
on decisions and rulings pertaining to entry, 
value, drawback, marking, country of origin, 
and vessel repairs. The Legal Keyword 
Precedent Directory is maintained on micros 
fiche and is continually updated.

Index of Selected Records; July 1967 to March 
1977; Listing of current administrative 
documents, reports, and releases from the 
Office of the Secretary, Bureau of Engraving 
and Printing, Bureau of the Mint, U.S. 
Secret Service, Bureau of the Public Debt, 
Bureau of Government Financial Opera
tions, Federal Law Enforcement Training 
Center, U.S. Customs Service.

Index to notices, instructions, regulations, 
and other AC DA records.

Index to Civil Service Commission informa
tion. Period covered: February 1975 to Feb
ruary 1977. A listing of policy and nonpolicy 
publications mid information systems ar
ranged alphabetically by title and subject.

Index of additions and deletions to the pro
curement list. August 1971-March 1977.

Index: Final Opinions and Orders; State
ments of Policy and Interpretations; Ad
ministrative and Staff Manual and Instruc
tions.

Division of Management Support, E. & R. 
Center, Bureau of Reclamation, P.O. Box 
25007, Denver, Colo. 80225. No charge.

Bureau of. Reclamation, Division of Personnel, 
Branch of Management Systems, Interior 
Department, Washington, D.C. 20240. No 
charge.

FOIA Program Officer, Federal Highway 
Administration, 400 7th St. SW., Washing
ton, D.C. 20590. No charge.

-do.

FOIA Program Officer, Federal Highway 
Administration, 400 7th St. SW., Washing
ton, D.C. 20590. Shelf stock, $10.44 per 
copy; reproduced copies, $8.90 per copy; 
shelf stock will be used while it lasts. Checks 
payable to: The Treasury of the United 
States.

Freedom of Information and Privacy Branch, 
Office of Regulations and Rulings, U.S. 
Customs Service, Washington, D.C. 20229; 
Price: $1.75. Checks payable to: U.S. 
Customs Service.

Freedom of Information and Privacy Branch, 
Office of Regulations and Rulings, U.S. 
Customs Service, Washington, D.C. 20229; 
Price: $3. Checks payable to: U.S. Customs 
Service.

Freedom of Information and Privacy Braneh, 
Office of Regulations and Rulings, U.S. 
Customs Service, Washington, D.C. 20229. 
Price: Shelf stock, $2.50; reproduced copies 
$6.50. Shelf stock will be used while supply 
lasts. Checks payable to: U.S. Customs 
Service- Also, available at District Offices 
of the Customs Service.

Freedom of Information and Privacy Branch, 
Office of Regulations and Rulings, U.S. 
Customs Service, Washington, D.C. 20229. 
Price: $1. Checks payable to: U.S. Customs 
Service.

Freedom of Information and Privacy Branch, 
Office of Regulations and Rulings, U.S. 
Customs Service, Washington, D.C. 20229. 
Price: Duplicate microfiche are available at 
a cost of $0.15 each and are available only 
in sets; a set presently contains 26 microfiche. 
Payable to: U.S. Customs Service.

Treasury Department Library, Room 5010, 
Treasury Bldg., 15th and Pennsylvania 
Ave., Washington, D.C. 20220, $1.50, Treas
ury of the United States.

Freedom of Information Officer, U.S. Arms 
Control and Disarmament Agency, De
partment of State Bldg., Washington, D.C; 
20451. No charge.

Distribution Unit, Room B-431, U.S. Civil 
Service Commission, 1900 E St. NW., Wash
ington, D.C. 20415. Free.

Order from: Executive Director, Committee 
for Purchase from the Blind and Other 
Severely Handicapped, 2009 N. 14th St., 
Suite 610, Arlington, Va. 22201. Price: 10i 
per page, per copy. Make checks payable to: 
Treasurer of the United States.

Office of the Secretary, Consumer Product 
Safety Commission, Washington, D.C; 
20207; No charge.

For inspection, copying, or additional 
information contact

Division of Management Support, E. & R: 
Center, Bureau of Reclamation, P.O. Box 
25007, Denver, Colo. 80225. Phone: 303-234- 
2061.

Bureau of Reclamation, Division of Personnel, 
Branch of Management Systems, Interior 
Department, Washington, D.C. 20240.

FOIA Program Officer, Federal Highway 
Administration, 400 7th St. SW., Washington, 
D.C. 20590.

Do.

FOIA Program Officer, Federal Highway 
Administration, 4007th St. SW., Washington, 
D.C. 20590; Federal Highway Administra-, 
tion Regional Offices. (For location see 49 
CFR pt. 7); Federal Highway Administra 
tion Division Offices. (For location see 49 
CFR pt. 7.)

Freedom of Information and Privacy Branch, 
Office of Regulations and Rulings, U.S; 
Customs Service, Washington, D.C. 20229.

Do.

Do.

Do.

Freedom of Information and Privacy Branch; 
Office of Regulations and Rulings, U.S; 
Customs Service. Washington, D.C. 20229 
and at regional offices of the Customs Service;

Treasury Department Library, Room 5010, 
Treasury Bldg., 15th and Pennsylvania Ave., 
Washington, D.C. 20220.

Freedom of Information Officer, U.S. Arms 
Control and Disarmament Agency, De
partment of State Bldg., Washington, D.C 
20461.

Commission Library or any Commission office, 
including regional and area offices.

Committee for Purchase from the Blind and 
Other Severely Handicapped. Attention: 
Freedom of Information Officer.

Office of the Secretary, Consumer Product 
Safety Commission, 1750 K St. NW., Wash
ington, D.C. 20207.
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Agency and subagency name Index title: period covered, brief description Order from; price; make checks payable to For inspection, copying, or additional 
B J 6 of contents ' information contact

Council on Environmental 
Quality

Do— ............................. .
Memoranda to the heads of aU Federal agencies:

(i) CEQ memo to heads of agency on revised 
guidelines, Apr. 23,1971.

Available from CEQ.

Do................................ ...... (ii) CEQ memo to agency NEPA liaison o n ..........d o .. ............................................— -—
agency NEPA procedures May 14,1971.

D o ......... ................. ..........(iii) CEQ memo to agency NEPA liaison o n ------- do-------------------------- ------- ..............
inclusion of cost-benefit analyses, May 24,
1971.

D o............- ........................ (iv) CEQ memo to agency NEPA liaison o n ..........do..................................... - ........... —
Calvert Cliffs decision, July 30,1971.

Do—____ -____________  (v) CEQ memo to agency NEPA liaison o n ------do...............................................-..........-
extension of deadline on NEPA procedures,
Aug. 5.1971.

Do.......................................  (vi) CEQ memo to heads of agencies o n ....... d o ...................................................— «•
agency NEPA procedures, Sept. 23.1971.

D o ..................- .................. (vii) CEQ memo to heads of agencies o n ....... do........ t-,.-----------------------------------
agency NEPA procedures, Nov. 2,1971.

Do______ ;_______ _____ (viii) CEQ memo to agency NEPA liaison o n ------do— ......... ...... ~------------- ------------ -
outline of issues in agency NEPA procedures
Dec. 3,1971. '

Do.......................................  (is) CEQ memo to agency NEPA liaison o n ........do........................................ - ..................
extracts from leading NEPA court decisions,
Dec. 3,1971.

Do. —-'———-— (x) CEQ memo to agency NEPA liaison on ------do— ------------------------- ------------- -
cumulative list of environmental impact 
statements, Dec. 23,1971.

Do.............. ........................ (xi) Revised CEQ guidelines on environ-.......d o . . .—....................................................
mental impact statements prepared under 
section 102(2) (C) of the National Environ
mental Policy Act, Apr. 23,1971.

Do—....................................  (xii) Recommendations for improving agency........do.....................................-..................—
NEPA procedures, May 16.1972.

Do...................... ........ ........(xiii) Revision of agency procedures for prep-------- do---------------------------------------------
aration of environmental impact statements,
Aug. 2, 1972.

Do.......................................  (xiv) NTI8 and the public availability o f .......do...........................................................
environmental impact statements under 
NEPA, Mar. 1, 1974, 102 Monitor vol. 4,
No. 2, March 1974. p. 23.

Do.......... ...... ................... - (xv) Council advisory memorandum #1 o n ........do.........................- ................ --- ...........
delegation by Federal agencies of responsi
bility for preparation of EIS’s. 102 Monitor.

D o ..._____ ______ ..........(xvl) CEQ publications list, Apr. 30,1976 ............... -do-------------------------- — —..............

D o ..———. ........................  (xvii) CEQ memo to heads of agencies o n ....... do.......... ................................................—
SCRAP decision Nov. 26,1975.

D o ................ .....................  (xviii) CEQ memo to heads of agencies o n ------do....... ........... ................................ —
environmental impact statements Feb. 10, ^
1976.

Do______________ ;____(six) CEQ position paper “Pollution Control..........do...........................- ...............................—-
and Employment” February 1976.

D o.—. — . —......................  (xx) CEQ memo to heads of agencies on prime....... do....... ...... ...................................................
agricultural lands Aug. 30,1976.

D o________ _____ ____- (xxi) CEQ memo to heads of agencies o n ........do...................... - .........................................
NEPA Supreme Court decisions Sept. 16,
1976.

Do______ _____ _______ (xxii) CEQ memo to heads of agencies on......... .do----- -------........— -------------- ■-------—
NEPA requirement to projects abroad. . '

Do____________ ______  (A) Memorandum of implementation of the Available by Ordering Cited Copy of the 102
agreement between the United States and Monitor from QPO. 
the U.S.S.R. on cooperation in the field of 
environmental protection, May 1972, 102 
Monitor vol. 2, No. 9, October 1972.

D o ......... ........—................  (B) 20 questions and answers explaining____do...............................................—-..............
NEPA Sec. 102, environmental impact 
statement process, 102 Monitor, vol. 1,
No. 10, November 1971, p. 1.

D o ..—. . ___ ____—......... (C) Coal surface mining and reclamation_____d o .. . . . ......................................................... .
study, 102 Monitor, vol. 3, No. 2, March 1973
p. 62.

Do__ —________ —____ (D) Economic impact of environmental pro-..........do....... .............. ...........................................
grams, 102 Monitor vol. 4, No. 10, November 
1974, p. 3.

Do__________ _____ ___(E) Environmental programs and employ-____ do..................... ............................................
ment, 102 Monitor vol. 5, No. 4, May 1975.

Do___________;________(F) Council advisory memorandum (memo_____do....... ....................- ................——........... —
on) 102 Monitor, vol. 5, No. 3, April 1975.

Do_____ ______________ (Q) Council advisory memorandum #2 o n ____ do............... ................................ ...............—
application of NEPA to enforcement of the 
antitrust laws by the FTC, 102 Monitor, 
vol. 5, No. 2, March 1975, p. 13.

Do________ __________ (H) CEQ memo to heads of agencies on the Available from C E Q ...................................—
Safe.Drinking Water Act of 1974, Nov. 19,

Energy Research and Devel- ERDA headquarters reports: Cumulative ERDA Library and Public Document Room, 
opment Administration. index issued monthly starting Jan. 1 1975. Washington, D.C. 20545. Copies _ made

Includes report number, corporate author, available at $0.08 per page. Payable to:
and subject indexes. Includes reports pre- Energy Research and Development Ad-
pared by individual headquarters authors, ministration, 
task forces and study groups, and environ
mental statements covering ERDA pro
grams and facilities.

Do..................................... . ERDA manual table of contents: Covers____d o . . . ....... .................................2...............
directives; procurement instructions and 
regulations; and property management 

„ regulations, instructions, and bulletins. A
cumulative table of contents is issued semi
annually listing ERDA issuances and those 
AEC issuances still in effect.

Council on Environmental Quality, General 
Counsel's Office, 722 Jackson PI., NW., 
Washington, D.C. 20006; (202) 382-7965.

Do.
Do.

Do.
Do.

Do.
Do.
Do.

Do.

Do.

Do.

Do.
Do.

Do.

Do.

Council on Environmental Quality, Attention: 
Freedom of Information Officer, 722 Jackson 
PI. NW., Washington, D.C. 20006; (202) 
382-1415.

Council on Environmental Quality, Genera 
Counsel’s Office, 722 Jackson PI. NW.! 
Washington, D.C. 20006; (202) 382-79651 

Do.

Council on Environmental Quality, Attention: 
Dr. E. H. Clark, 722 Jackson PI. NW., 
Washington, D.C. 20006; (202) 382-6162. 

Council on Environmental Quality. Atten
tion: General Counsel, 722 Jackson PI. NW., 
Washington, D.C. 20006 (202) 382-7965.

Do.

Do.
Council on Environmental Quality, General 

Counsel's Office, 722 Jackson Place NW., 
Washington, D.C. 20006 (202) 382-7965.

Do.

Do.

Do.

Do.
Do;
Do.

Do;

ERDA Library and Public Document Room; 
Room 1223, 20 Massachusetts Ave. NW., 
Washington, D .0 .20545.

Do.
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Agency and subagency name Index title: period covered, brief description Order from; price; make checks payable to For inspection, copying or additional
of contents v  . • information contact

RDA, Office of t 
Counsel.

ERDA, Board of Contract 
Appeals (BCA).

Equal Employment Oppor
tunity Commission.

E RDA waiver determinations. Lists of waiver . 
requests on which a final determination was 
made during 1975 and 1976. Includes deter
mination numbers of advance waivers and 
identified inventions, and names of firms or 
inventors.

Decisions and orders for the periods Jan. 19, , 
1975 to December 1975 and December 1976, 
including indexes.

Atomic Energy Commission Reports; Oct. 
1956-Jan. 1975, Vols. 1-8: Contains the BCA 
decisions and orders and indexes.

Index to Commission Decisions Unpublished—

-do.

.do.

Do;

Do.

Do.

Do-
Do.
Do.
Do.

Index to Commission Decisions, Published.

Superintendent of Documents, U.S. Govern
ment Printing Office, Washington, D.C.
20402.

Librarian, Equal Employment Opportunity Librarian, Equal Employment Opportunity 
Commission, 2401 E St., NW., Washington, Commission, 2401 E St., NW., Washington 
D.C. Price: 250. Payable to: U.S. Treasurer. ^  n/'en"

Index to Equal Employment Opportunity 
Commission Orders.

Index to Compliance Manual (Table of Con
tents).

Index to General Counsel Manual (Table of 
Contents).

Farm Credit Administration. Index of FCA Information Materials; Jan. 1- 
Mar. 31, 1977; (1) Publications (those avail
able in supply); (2) news releases—(single 
copies available free of charge) issued since 
Jan. 1,1972; (3) biographies of FCA officials; 
(4) speeches by FCA officials; <5) FCA 
regulations and clarification letters; (6) re
search reports; (7) FCA administrative and 
Personnel Handbook; (8) Directory of the 
FCA and Farm Credit Districts; (9) Month
ly statistics on farm credit bank lending 
Gist of tables); (10) FCA orders; and (11) 
FCA organization charts.

Card index to Board actions of the type that 
are made available to the public under the 
Freedom of Information Act from July 4, 
1967 to date.

Microfilm copies of above index covering pe
riod July 4,1967 to Dec. 31,197& Subsequent 
years to be microfilmed.

D.C. 20506.
Librarian or district office addresses at 29 C. F. R. 

1610.4.
See above,. Price: 150; Payable to: U.S. Do.

Treasurer.
See above. Price: $2. Payable to: U.S. Treasurer. Do;
See above. Price: 450; Payable to: U.S. Treas- Librarian, Equal Employment Opportunity 

urer. Commission, 2401 E St. NW,.Washington,
D.C. 20506.

Information Division, Farm Credit Adminis- Mr. Roland W. Olson, Assistant Director of
tration, 490 L’Enfant Plaza SW., Washing
ton, D.C. 20578. No charge.

Information, Farm Credit Administration 
Washington, D.C. 20578.

Federal Reserve System, 
Board of Governors.

Do.

________ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  May be inspected in Freedom of Information
Office, Room B-1118, Main Board Bldg., 
20th and C Sts. NW.

Order from Freedom of Information Office, Freedom of Information Office, Room B -1118,

Do.

Do.

Hard copy bound index for:
1967............................. ...........................
1968-73...........-........................................

Copies for additional years in preparation. 
Individual copy of the card index.--------

Board of Governors of the Federal Reserve 
System, Washington, D.C. 20551. Checks 
payable to Board of Governors of the Fed
eral Reserve System. $13.25 a roll.

.do.1.

.do.»_

Main Board Bldg., 20th and C St. NW. 
(202) 452-3684.

Do.
Do.

Do.

Federal Trade Commission 
(FTC).

Do.

Do.

Do-
Do.
Do.
Do.
DO.
Do.
Do.
Do-
Do.
Do-
Do.

. Weekly index published and distributed to 
the public providing identifying information 
as to any matter issued, adopted or promul
gated by the Board from the first week in 
January 1975 to date (H.2 release).

Final orders and opinions (duplicated pages of 
Index):

Bound volumes of decisions July 1967, to 
June 1976.

. Advisory opinions (duplicated pages of Index) 
Bound volume, July 1967 to December 

1968. Index of advisory opinions subse
quent to above date is in bound volumes 
of decisions.

Final orders and opinions:
Supplemental index, July 1973 to March 1977

Enforcement statement, July 1967 to March 
1977.

Trade regulation rules, July 1967 to March 
1977.

Manuals—operating administrative..... ........ . . .
Freedom of Information Act, access requests 

and responses, March 1973-March 1977.
Closing letters, investigatory material, March 

1974-March 1977.
Motions to quash, investigational subpoenas, 

June 1962-March 1977.
Motions to quash, 6(b) Orders and Orders re

quiring access, November 1975-March 1977.
Clearance requests, January 1969-March 1977
Commissioners’ outside contacts, April 1974- . 

March 1977.
Staff opinion letters, May 1962-March 1977----
Freedom of Information Act operating guide

lines. December 1976-March 1977.

Secretary, Board of Governors of the Federal 
Reserve System, Washington, D.C. 20551. 
Charge not to exceed the direct cost of 
duplication.

Publications Services, Division of Administra
tive Services, Board of Governors of the 
Federal Reserve System, Washington, D.C. 
20551. (Mailing list maintained; no charge 
for current copies.)

Superintendent of Documents, Government 
Printing Office, Washington, D.C. 20402. 

. Checks: Superintendent of Documents. 
$5-17 each.
Superintendent of Documents, Government 
Printing Office, Washington, D.C. 20402. 
Checks: Superintendent of Documents. 
$2.25 each. j

Public Reference Branch, FTC, Room 130, 
6th and Pennsylvania Ave. NW., Washing
ton, D.C. 20580. $0.10 per page.

___ do__ ;______________________________

Do;

Do.

.do.
.do.
.do.
.do.,
-do..
.do.

,.do.
_do..
.do.
.do.

Public Reference Branch, Federal Trade 
Commission, Room 130, 6th and Pennsyl
vania Ave. NW., Washington, D.C. 20580.
Do.

Do.

Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.

Do.
Do.
D a

See footnotes at end of table.
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Agency and subagency name

General Services Administra
tion (GSA).

International Boundary and 
Water Commission, United 
States and Mexico, U.S. 
Section.

Do................. ................ifc.

Do.......... . . . . . . I t | . . . . ..

Do....... ..............................

Marine Mammal Commission.

National Science Foundation 
(NSF).

Do.

Do

Do.

Do.

Do.

Indent title: period covered, brief description Order from; price; make checks payable to-
of contents

GSA Freedom of Information Act index; 
July 4,1967 through Mar. 31,1977. Category 
A information which is final opinions, in
cluding concurring and dissentimi opinions 
and orders, made in the adjudication of 
cases. Category B information which is those 
statements of policy and interpretations 
which have been adopted by GSÀ and are 
not published in the Federai, Register. 
Category C information which is adminis
trative staff manuals. and instructions to 
staff that affect a member of the public.

GSA, Director of Information (AV>, Washing
ton, D.C. 20405. Price: $4.75. Make chècks 
payable to: General Services Administra
tion.

Brochure: Amistad Dam kind Reservoir.

Brochure: Falcon Dam and powerplant.

Water Bulletins: Containing data for 1 yr, 
covering flow of Rio Grande and related 
data from Elephant Butte, N. Mex., to Gulf 
of Mexico, re storage in major reservoirs, 
sources of river flow, diversions, suspended 
silt, chemical analyses, sanitary aspects of 
water quality, meteorologic data, and irri
gated areas—for years 1931 through 1974.

Water Bulletins: Containing data for 1 yr 
covering flow of Colorado River and other 
western' boundary streams, and related data 
(including Tijuana, Santa Cruz, and San 
Pedro Rivers, and Whitewater Draw) for 
years 1960 through 1973.

Marine Mammal Commission Recommenda
tions; calendar years 1974-76; list of recom
mendations made to Federal departments 
and agencies pursuant to 16 U.S.C. sec. 
1402(a), arranged in chronological order, and 
listing the agency addressed and the subject 
matter of the recommendation.

Index of NSF circularsj manuals, and bulletins 
in effect as of Mar. 31,1977. A numerical and 
classi fication index of agency-wide issuances, 
encompassing: (a) NSF circulars—convey 
agency policies, regulations, and procedures 
of a continuing nature; (b) NSF manuals— 
provide detailed instructions for implement
ing operating procedures, requirements, and 
criteria; and (c) NSF bulletins—used to 
communicate urgent information concerning 
changes in policy or procedure prior to its 
incorporation into a circular or manual, and 
to communicate other information that is 
pertinent for a specific period.

Reviewer/panelist, alphabetical listing for the 
period of Oct. 1,1975 to Sept. 30,1976. Listing 
contains name, State, and institution of indi
viduals who have reviewed proposals for the 
National Science Foundation for the period 
indicated above.

Index of Office of the Director staff memo
randa (O/D) in effect, as of Mar. 31, 1977. A 
numerical index, by calendar year, of issu
ances used by the Director and Deputy 
Director of the National Science Foundation 
to implement policy and to communicate 
with the staff on subjects of their choice.

Numerical index of NSF important notices in 
effect as of Mar. 31, 1977. An index of notices 
serving as the primary means of general 
communication by the Director, NSF, with 
organizations receiving or eligible for NSF 
support. The notices convey important an
nouncements of NSF policies and procedures 
or concerning other subjects determined to 
be of interest to the academic community 
and to other selected audiences.

Reference file of current internal directorate 
issuances. A listing, by NSF directorate, of 
pertinent internal issuances of major NSF 
organizational components conveying poli
cies, criteria, instructions or procedures 
amplified at a level below the Office of the 
Director and to communicate information 
of specific scope.

Index of NSF regulations promulgated in the 
Code of Federal Regulations under title 41, 
public contracts, property management; and 
title 45, public welfare. A listing, by subject 
title, of current Foundation regulations with 
a brief description of the content of each.

Project Engineer, U.S. Section, IBWC, Route 
2, Box 37, Highway 90 West, Del Rio, Tex; 
78840. No charge.

Reservoirs Manager, U.S. Section, IBWC, 
P.O. Box 1, Falcon Village, Tex. 78545. No 
charge.

Principal Engineer, Water Operations, U.S. 
Section, IBWC, room 203, IBWC Bldg., 
4110 Rio Bravo, El Paso, Tex. 79902. Prico: 
$3 per bulletin (data for 1 yr). Payable to: 
Treasurer of the United States.

Principal Engineer, Water Operations, U.S; 
Section, IBWC (same address as shown 
above). Price: $2 per bulletin (data for 1 yr); 
Payable to: Treasurer of the United States.

Executive Director, Marine Mammal Com
mission, 1625 I St. NW., Washington, D.C; 
20006; no charge.

NSF Public Information Office, Room 531, 
1800 G St. NW., Washington, D.C. 20560. 
$0.10 per page, per copy. Payable to: Na
tional Science Foundation.

.do.

do.

.do

do.

.do.

For inspection ; copying, or additional 
information contact

GSA Central Office Library and the business 
service centers located in each regional office 
listed below:

Central Office Library, 18 and F Sts. NW., 
Room 1033, Washington, D.C. 20405.

Business Service centers:
■ Region 1: John W. McCormack Post Office 

and Courthouse, Boston, Mass. 02109.
Region 2: 26 Federal Plaza, New York, 

N.Y. 10007.
Region 3: 7 and D Sts. SW., Washington, 

D.C. 20407.
Region 4:1776 Peachtree St. NW., Atlanta, 

Ga. 30309.
Region 5:230 South Dearborn St., Chicago, 

111. 60604.
Region 6:1500 East Bannister Rd., Kansas 

City, Mo. 64131.
Region 7: 819 Taylor St., Fort Worth, Tex. 

76102.
Region 8: Building 41, Denver Federal 

Center, Denver, Colo. 80225.
Region 9: 525 Market St., San Francisco, 

Calif. 94105.
Region 10: GSA Center, Auburn, Wash. 

98002.
Project Engineer. U.S. Section, IBWC, Route 

2, Box 37, Highway 90 West, Del Rio, Tex. 
78840.

Reservoirs Manager, U.S. Section, IBWC, 
P.O. Box 1, Falcon Village, Tex. 78545.

Principal Engineer, Water Operations, U.S. 
Section, IBWC, Room 203, IBWC Bldg., 
4110 Rio Bravo, El Paso, Tex. 79902.

Principal Engineer, Water Operations, U.S. 
Section, IB WC (same address as shown above).

Executive Director, Marine Mammal Com
mission, 1625 I St. NW., Washington, D.C; 
20006.

NSF Library, Room 219, 1800 G St. NW., 
Washington, D.C. 20550.

Do;

D oj

Do;

Do;

Do.
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Agency and subagency name

Do.

National Science Foundation 
(NSF).

National Transportation Safe
ty Board (NTSB).

Office of Management and 
Budget (OMB).

D o .. . . . . .......................

Do............... .................

D o ........./...... -...........

Do..............

Pension Benefit Guaranty 
Corporation, Office of the 
General Counsel.

Postal Rate Commission— ..

Postal Service...................... .

Renegotiation Board....-----

índex title: period covered, brief description , Order from; price; make checks payable to 
of contents

Publications of the National Science Founda
tion. An index by topical classification, as of 
November 1976, of current N SF publications 
issued and available to the public. Listings 
include annual reports, specific program an
nouncements and brochures, science re
sources studies pamphlets, special studies 
publications and NSF periodicals. In addi
tion to titles, provides NSF publication 
numbers and copy prices. (NSF publication 
76-43.)

NSF guide to programs. A composite listing 
of summary information about NSF support 
programs, as of September 1976. Provides 
general guidance and information describing 
the principal characteristics and basic pur
poses of each activity; eligibility require
ments; closing dates (where applicable); and 
the address where more detailed information 
or applications may beobtained. (NSF pub
lication 76-33.)

Initial decisions of administrative law judges, 
Apr. 4, 1967 to Mar. 31, 1977. Chronological 
listing (by date of service) of decisions after 
hearings on appeal involving airman or 
air safety certificates.

Safety enforcement decisions, May 18, 1967 to 
Mar. 31, 1977. Alphabetical and numerical 
listings of EA and EM final opinions/orders 
of the Board on appeal from initial decisions 
of NTSB administrative law judges or 
Commandant, U.S. Coast Guard.

NTSB directives checklist as of Jan. 3, 1977. . 
Numerical listing (by NTSB order No.) of 
staff operations directives.

Index to BOB/OMB bulletins, July 4,1967 to 
Mar. 31, 1977. Keyword index of OMB 
bulletins.

Office of Management and Budget circulars 
Index, 1948 to Mar. 31, 1977. Arranges cur
rent OMB circulars by keywords in the 
titles of the directives and by a limited 
number of broader captions.

Index to Office of Management and Budget 
manual. All those sections currently in 
effect through Mar. 31, 1977. Arranged by 
keywords in the titles.

Rescinded Office of Management and Budget 
circulars, through Mar. 31, 1977. Arranged 
by number, date, subject, rescission date, 
and circular replacement (if any).

Listing of Federal management circulars trans
ferred from General Services Administra
tion. Arranged by number, subject, and 
date.Index to Pension Benefit Guaranty Corp. 
Opinion Manual; Sept. 2, 1974 to Mar. 31, 
1977; interpretive letters addressing the pro
visions of title IV of the Employee Retire
ment Income Security Act—plan termina
tion insurance program.

Postal Rate Commission Index, from 1971 to 
Mar. 31, 1977; Opinions and Recommended 
Decisions, Advisory Opinions and Orders 
having a precedential value.

USPS Public Index, July 4, 1967—Mar. 31, 
1977. List of USPS Directives and Publica
tions; Index of Final Legal Opinions, Orders; 
Current Information Services Price List.

Index of documents, vols. 1, 2, and 3, 1967 to 
present: Agreements,. modification agree
ments, clearances after assignment, clear
ances after reassignment, clearances without 
assignment, clearance agreements, letters 
not to proceed, final opinions, regional board 
opinions, orders, modification orders, special 
accounting agreements, interpretations, gen
eral orders, administrative orders that affect 
the public, memoranda of decision, state
ments of facts and reasons, summaries of 
facts and reasons, decisions on applications 
for stock item exemption, decisions on new 
durable productive equipment exemption, 
and decisions on applications for commercial 
exemption.

NSF Central Processing Section, 1800 G St. 
ÑW., Washington, D.C. 20550. One copy 
gratis.

NSF Central Processing Section, 1800 G St. 
NW., Washington, D.C. 20550. One copy 
gratis; or Superintendent of Documents, 
U.S. Government Printing Office, Washing
ton. D.C. 20402. Stock No. 038-000-00294-5. 
Unit price: $1.35.

Copies of indexes and checklist may be ob
tained by writing to Public Inquiries Sec
tion, National Transportation Safety Board, 
Washington. D.C. 20594. (Fees for duplica
tion and instructions for payment wul be 
included in letter of acknowledgment to 
requester.)

.do.

Office of Management and Budget. No fee.

do.

do.

do.

do.

The Office of Communications, Pension Bene
fit Guaranty Corp., Room 7100, 2020 K St. 
N W., Washington, D.C. 20006; Charge $0.10 
per page; Payable to The Pension Benefit 
Guaranty Corp.

•Information Officer of the Commission, Postal 
Rate Commission, Washington, D.C. 20268. 
No charge.

USPS Headquarters Library, 475 L’Enfant 
Plaza West SW., Washington, D.C. 20260. 

Section I—List of USPS Directives and
Publications._____ ________ .__. . .  $1

Section n —Index of Final Legal Opinions
and Orders...._______ __ $9

IS Complete Index_______________ $10
Checks payable to U.S. Postal Service.
Public Information Office, The Renegotiation 

Board, 2000 M St. NW., Washington, D.C. 
20446. $0.15 per page.

For inspection, copying, or additional 
information contact

For inspection or copying: NSF Library. 
Room 219,1800 G St. NW., Washington, D.C. 
20650. For additional information: NSF 
Communications Resource Branch (OGPP) 
Room 531, 1800 G St. NW., Washington, 
D.C. 20550.

For inspection or copying: NSF Library, 
Room 219,1800 G St. NW., Washington, D.C. 
20550. For additional information: NSF 
Communications Resource Branch (OGPP) 
Room 631, 1800 G St. NW., Washington, 
D.C. 20550.

Chief, Public Inquiries Section, Room 806-B, 
National Transportation Safety Board, 800 
Independence Ave. SW., Washington, D.C. 
20594. Public Reference Room 806-B.

DO.

Velma N. Baldwin, Assistant to the Director 
for Administration.

Dot:

Do.

Do.:

Do.

The Office of Communications, Attention: 
Mr. William Fitzgerald, (202) 254-4817, 2020 
K St. NW., Washington, D.C. 20006.

Commission’s Reading Room, Suite 500, 
2000 L St. NW., Washington, D.C. 20268.

General Manager, Library Division, USPS 
Headquarters Library, 475 L’Efant Plaza 
West SW., Washington, D.C. 20260.

Public Information Office, The Renegotiation 
Board, 2000 M St. NW., Washington, D.C. 
20446, Room 4310, Telephone: 254-7019.
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Ageney and subagency name Inder title: period covered, brief description 
of contents

Order from; price; make checks payable to For inspection, copying, or additional 
inormation contact

Tennessee Valley Authority__Index to general administrative releases; John Van Mol, Direct«: of Information, Ten-
covers period through March 1977; index to nessee Valley Authority, Knoxville, Tenn.
TVA organization bulletins, TVA codes, 37902. Priee: $2.00. Checks payable to:
and TVA Instructions. Tennessee Valley Authority.

Veterans Administration____ VA Index 1-08-1, Index to Veterans Adminis- Not on sale............................ ................ .............
tration Publications, Nov. 1, 1973, annual.
Highly technical reference tool by basic 
classifications subject to current VÀ direc
tives and annual listing (noncumulative) of 
rescinded VA directives. Primarily designed 
for internal use.

Do. Index and digest of decisions of the Veterans___ do.
Administration Contract Appeals Board.

John Van Mol, Director of Information, Ten
nessee Valley Authority, Knoxville, Tenn; 
37902.

Copies may be inspected or copied, and further 
information obtained at any Veterans Ad
ministration field office or Central Office. 
Not ail listed material, however, is main
tained at every field station. Visitors to 
Central Office (810 Vermont Ave. NW., 
Washington, D.C.) will be received by the 
Central Office Veterans Assistance Unit in 
Boom 132. Visitors to any VA field station 
will be assisted and informed where the index 
may be inspected.

Inquiries should be directed to the Chairman, 
Contract Appeals Board (002C), Veterans 
Administration, 810 Vermont' Ave. NW., 
Washington, D.C. 20420, telephone 202- 
275-1750.

1 $5. a copy;
* $io. a copy for each year.

[PB Doc.77-12177 Filed 4-28-77; 8:45 am]
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Title 21— Food and Drugs
CHAPTER I— FOOD AND DRUG ADMINIS

TRATION, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

[Docket No. 76N-0459]
CERTAIN FLUOROCARBON (CHLOROFLU

OROCARBON) PROPELLANTS IN SELF- 
PRESSURIZED CONTAINERS

Warning Statement Requirement 
AGENCY: Food and Drug A d m in is t r a 
tion.
ACTION: Final rule.
SUMMARY: This final rule requires a 
package label warning statement on 
foods, over-the-counter (OTC) human 
drugs, animal food, animal drugs, cos
metics, and nonrestricted medical devices 
in self-pressurized containers propelled 
by certain fluorocarbons, specifically, 
fully haiogenated chlorofluoroalkanes 
(chlorofluorocarbons). This warning is 
established to alert the consumer that 
chlorofluorocarbons may harm the pub
lic health and environment by reducing 
stratospheric ozone. This warning will 
not be required on products specified in 
the regulation in which the use of a 
chlorofluorocarbon propellant is essen
tial.
EFFECTIVE DATE: All finished prod
ucts initially introduced into interstate 
commerce on or after October 31, 1977 
shall comply with this regulation.
FOk FURTHER INFORMATION CON
TACT:

Buzz L. Hoffmann, Deputy Director, 
Environmental Impact Staff (HFS-32), 
Food and Drug Administration, De
partment of Health, Education, and 
Welfare, 5600 Fishers Lane, Rockville, 
MD 20857, 301-443-4502.

RELATED ACTIONS: 1. The Consumer 
Product Safety Commission (hereafter 
referred to as the “Safety Commission”! 
has published elsewhere in this issue of 
the Federal R egister a proposed rule to 
require a warning, similar to the one es
tablished by this rule, on all products 
containing chlorofluorocarbon propel
lants that are subject to the Consumer 
Product Safety Act (15 U.S.C. 2051 et 
seq.) (CPSA) (Ref. 18).

2. The Food and Drug Administration 
(FDA) will publish shortly in the Fed
eral R egister a proposed rule that would 
prohibit the use of chlorofluorocarbon 
propellants in all products subject to the 
Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 201 et seq.) (FFDCA), except for 
specified essential uses. In the same issue 
of the Federal R egister, the Environ
mental Protection Agency (EPA) will 
propose a rule that would restrict nones
sential propellant uses of chlorofluoro
carbons under the Toxic Substance Con
trol Act (15 U.S.C. 2601 et seq.) (TSCA).
SUPPLEMENTARY INFORMATION: 
The warning established by this rule was 
proposed in the F ederal R egister of No
vember 26, 1976 (41 FR 52071). In a 
notice of intent published in that same 
issue of the F ederal R egister (41 FR 
52070), the Commissioner stated his in

tention to phase out nonessential uses of 
at least chlorofluorocarbons in products 
subject to the FFDCA. No change has 
been made in the text of the warning 
as proposed, but minor revisions have 
been made in the final regulation. Under 
these revisions, propellant uses of chloro
fluorocarbons are subjected to the reg
ulation, animal food is expressly subject 
to the regulation, the form of the animal 
drug regulation is changed, the minimum 
type size requirement of 1/16 inch is 
applicable to all products subject to  the 
regulation, and additional drug and de
vice products have been determined to 
be essential and are exempted from the 
regulation. The reasons for the changes 
are discussed below.

Applicability of R egulation

The final regulation contains a pro
vision limiting the applicability of the 
regulation to the use of chlorofluoro
carbons in whole or in part as a propel
lant to expel other liquid or solid con
tents under pressure. The propellant uses 
of chlorofluorocarbons are the easiest 
uses to judge in terms of essentiality be
cause the use involves simply a means 
of product delivery. Alternative product 
delivery systems for almost all products 
have long existed. The propellant uses 
are alse by far the major uses of chloro
fluorocarbons in FDA-regulated prod
ucts. The nonpropellant uses of chloro
fluorocarbons involve various functions, 
and more analyses of the alternatives are 
necessary before restricting these uses.

Better Federal coordination is pro
moted by limiting regulatory action at 
this time to propellant uses of chloro
fluorocarbons. At this time, EPA intends 
to restrict only propellant uses of chloro
fluorocarbons; around June 1978, EPA 
intends to issue a proposal relating to 
nonpropellant uses (Ref. T9). FDA has 
coordinated, and will continue to co
ordinate, its regulatory action with re
gard to chlorofluorocarbons with the 
other Federal agencies having regula
tory responsibilities. Accordingly, FDA 
will proceed with a proposal to prohibit 
nonessential nonpropellant uses of 
chlorofluorocarbons after appropriate 
consultation with other agencies.

The Food and Drug Administration’s 
definition of “propellant” in the final 
rule and in the phaseout proposal is sim
ilar to the definition of “aerosol pro
pellant” that EPA plans to use in its 
proposed rule. Under the definition, a 
chlorofluorocarbon is not considered a 
propellant if the pressurized container 
contains only chlorofluorocarbons, or' 
only gases.

Because only propellant uses are being 
regulated at this time, the warning and 
proposed phaseout will not apply to pres
surized cylinders of chlorofluorocarbons 
and ethylene oxide used for steriliza
tion purposes, or to cylinders used simply 
to transport chlorofluorocarbons for in
dustrial uses, as In the case of cylinders 
transporting liquid food freezant. Also 
not covered by the present action are 
FDA-regulated products containing only 
chlorofluorocarbons in which the chloro
fluorocarbon is the active ingredient.

The warning and proposed phaseout 
are also not applicable to the use of 
chlorofluorocarbons as a stabilizer in 
food toppings and spreads, even though 
the chlorofluorocarbon has an incidental 
propellant effect. The data submitted in 
response to the notice of intent indicate 
that in these products the chlorofluoro
carbon is used in small amounts, usually 
less than 1 percent of the product, to 
stabilize the food after dispensing and to 
prevent waste. The phaseout of this will 
be considered with the nonpropellant 
uses.

Generally, the warning is applicable 
whenever a chlorofluorocarbon is used 
in whole or in part as a propellant, even 
though the chlorofluorocarbon has an
other function, or the product contains 
another propellant or has a barrier pack 
to prevent release of the propellant dur
ing use. A chlorofluorocarbon propellant 
could be considered to serve several func
tions in many instances simply because 
of its general characteristics, e g., as a 
fire retardant, or coolant. If the exist
ence of a dual function generally ex
empted products from the regulations, 
the scope would be reduced and the pur
pose of reducing nonessential product 
delivery uses would be diluted. Accord
ingly, the regulation is expressly appli
cable whenever a chlorofluorocarbon is 
used in whole or in part as a propellant. 
The only exceptions are stated in the 
regulation and, as already discussed, in 
these products the chlorofluorocarbon 
has a distinct nonpropellant purpose not 
generally found in products. These uses 
of chlorofluorocarbons will be phased 
out, if not found to be essential, when 
action is taken later with respect to all 
the nonpropellant uses of chlorofluoro
carbons.

The final regulation is also revised to 
delete the term “volatile.” Chlorofluoro
carbon propellants are or become gases 
after release and pose similar risks of 
ozone depletion. As used in the proposal, 
the term “volatile” was intended to be 
simply descriptive and not to limit the 
scope of the regulation. Thus, the dele
tion of this term should have no effect.

Comments on P roposal

One hundred and sixty-two comments 
were received in response to the pro
posal to require the warning established 
by this rule. One hundred and thirty- 
three comments endorsed the Commis
sioner’s decision to initiate regulatory 
action to phase out chlorofluorocarbons, 
with 79 of these comments expressly en
dorsing the requirement for a warning. 
Fifteen comments opposed the initiation 
of any regulatory action, 13 of which ex
pressed opposition to the warning re
quirement. Fourteen comments were con
cerned with exceptions for specific cate
gories of products, or with alternative 
products, and expressed no clear views 
for or against regulatory action. The 
Commissioner’s discussion of the com
ments received and his response to them 
are set forth below.

All comments received within a week 
of the close of the comment period have 
been analyzed and counted with the 
timely comments. Some comments were
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received even later. The final procedural 
regulations governing FDA rulemaking 
procedures have only recently been pub
lished (see the F ederal R eg ister  of Jan 
uary 25, 1977 (42 FR 4680) and subse
quent recodification published in the 
F ederal R eg ister  of March 22, 1077 (42 
FR 15553)), and the Commissioner has 
exercised some leniency in accepting late 
comments. The comments received more 
than a  week late have heen screened, 
End none presented any new m atter sig
nificantly different from the issues raised 
in the timely comments. Their numbers 
have not been calculated, however, in 
the description below of the comments 
received.

To give a comprehensive and orderly 
discussion of the scientific issues, all the 
comments raising scientific questions are 
discussed below irrespective of whether 
they were submitted in response to the 
proposal to require the warning (Docket 
No. 76N-0459) or in response to the no
tice of intent (Docket No. 76N-0460). 
Furthermore, the Commissioner has dis
cussed some late comments raising 
scientific issues because of his continuing 
efforts to monitor new scientific develop
ments. Similarly, to permit an orderly 
discussion, all comments relating to the 
essentiality of products subject to the 
warning requirement are discussed below 
irrespective of the docket to which the 
responses were submitted.

Because the proposed warning was the 
first step in the overall regulatory action 
being taken, the Commissioner included 
in the docket for the warning proposal 
all comments that related to the general 
need for regulatory action as well as 
those th a t bore the designated docket 
number. A few comments submitted 
specifically In response to the notice of 
intent discussed issues th a t bore on the 
warning proposal. The Commissioner 
recognizes that some persons may have 
been confused about the proper docket 
to which they should have submitted 
their comments. Accordingly, the Com
missioner has reviewed the comments in 
the docket for the notice of intent and, 
if a  comment was timely and dealt ex
pressly with the proposed warning, he 
has discussed the comment below to the 
extent pertinent to the warning. Some 
comments included in the docket for the 
warning requirement raised Issues that 
related solely to the intended phaseout, 
and these issues will be discussed in the 
preamble to the proposed phaseout.

L egal I s s u e s : S tatutory  A u th o r it y

1. Three comments assrated that the 
Commissioner lacked statutory authority 
to require the proposed warning either 
for cosmetics or for all products. One of 
the comments argued that section 201 (n) 
of the FFDCA (21 U.S.C. 321 (n)) does 
not authorize the Commissioner to re
quire affirmative disclosures in cosmetic 
labeling, and that it allows the Commis
sioner to take account of material omis
sions in labeling only in the case of ex
press claims made in the labeling. The 
comments also argued that the Commis
sioner could require warnings under sec-

RULES AND REGULATIONS

tion 201 (n) of the FFDCA only with re
spect to a  “serious hazard” and risks to 
the immediate user of the product under 
customary conditions of use, but not risks 
to the health of other persons who may 
be indirectly injured as a  result of the use 
of the product. AH three comments pro
tested that the Commissioner does not 
have any authority, either under the 
FFDCA or under the National Environ
mental Policy Act (NEPA), to regulate 
environmental damage caused by prod
ucts subject to the FFDCA. Another 
comment stated that FDA has statutory 
authority, comparable to that of EPA and 
the Safety Commission, to regulate en
vironmental and health risks posed by 
products within FDA’s jurisdiction.

The Commissioner rejects the com
ments that he lacks statutory authority 
to issue this regulation. The Commis
sioner has relied for the warning require
ment not only on section 201 (n) of the 
FFDCA but also on the adulteration and 
misbranding provisions of the FFDCA, 
and on NEPA, and has discuss ed^in the 
preamble to the proposed rule the basis 
for reliance on these provisions. He 
agrees that the FFDCA authorizes warn
ings and affirmative disclosures only with 
respect to serious hazards but, as inore 
fully described below, unlike the com
ments, the Commissioner believes that 
the hazard to which this warning is di
rected is a serious one. Every product 
subject to the FFDCA, including a cos
metic, makes an implied claim of safety. 
Accordingly, section 201(n> of the 
FFDCA requires an affirmative dis
closure of any serious hazard the product 
poses. The Commissioner has previously 
explained (see the F ederal R eg ister  of 
March 3,1975 (40 FR 8912)) his basis for 
believing that section 201 (n) of the 
FFDCA requires affirmative disclosures 
about safety risks.

The health risks against which the 
act is directed are not limited solely to 
risks to the immediate user. Some sec
tions of the FFDCA, such as section 601
(c ), expressly refer to risks that may 
render the product “injurious to health,” 
a  phrase that Congress used in the same 
sense as the term "injurious to users” 
found in other provisions such as section 
601(a). This indicates that Congress 
used both terms in a broad sense re
flecting a general concern for all health 
risks found in products subject to the 
FFDCA. Risks to the health of the im
mediate user under the intended condi
tions of use are most frequently the focus 
of regulatory concern. The FFDCA pro
vides authority, however, to protect the 
public against other risks. The Commis
sioner has, for example, required warn
ings about the risk of death from inten
tional misuse of products, and risks of 
explosion from improper storage or dis
posal of self-pressurized containers, a 
risk which affects other persons besides 
the intended user, e.g., 21 CFR 101.17 
(formerly 1.13 prior to recodification 
published In the F ederal R eg ister  of 
March 15, 1977 (42 FR 14302)), 369.21, 
and 740.11. The Commissioner’s author
ity to issue those regulations has been
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upheld in an initial challenge (Cosmetic, 
Toiletry and Fragrance Assn v. Schmidt, 
400* Supp. 57 (D.D.C. 1976), appeal 
pending). The failure to warn house
holders of substantial risks of injury or 
illness, such as flammability risks, posed 
by foods, drugs, and cosmetics may make 
the product misbranded (16 CFR 
1500.81).

The usual condition of use of self- 
pressurized containers involves a release 
of chlorofluorocarbons into the atmos
phere. Thus, the risks from chlorofluoro
carbon release is a hazard associated 
with customary use of the products.

Recent congressional action reflects a 
recognition that FDA has authority to 
regulate unreasonable risks to health or 
the environment which are directly or 
indirectly caused by foods, food addi
tives, drugs, cosmetics, and devices. Con
gress exempted these products from the 
recently enacted TSCA. By creating the 
exemption, Congress did not intend to 
leave any gaps in the regulatory author
ity to deal with risks posed by chemicals. 
As stated by the House Committee, in 
H. Rept. 94-1341, 94th Cong., 2d Sess., 
page 10 (1976): “The intent of the com
mittee in excluding these items is to ex
clude from coverage under the bUl items 
which may be regulated under the Fed
eral Food, Drug, and Cosmetic Act. By 
adopting the definitions given the items 
by the Act the Committee has made the 
exclusion of these items from the bUl 
coextensive with the authority to regu
late them under the Federal Food, Drug, 
and Cosmetic Act.” In  view of Congress’ 
concern with preventing unreasonable 
direct and indirect health and environ
mental risks posed by chemicals, Con
gress would not have created the exemp
tion if it did not accept as the appro
priate interpretation of the FFDCA 
that FDA can regulate these risks when 
posed by foods, food additives, drugs, 
cosmetics, and devices.

Furthermore, industry representatives 
have argued that the States do not have 
authority to require warnings about 
environmental and other risks posed by 
products containing chlorofluorocar
bons, in part, because. State authority 
is preempted by FDA's statutory author
ity to require cautionary labeling. One 
trade association hrought to the atten
tion of a State agency FDA’s notice in 
the F ederal R eg ister  of July 16,1975 (40 
FR 29914), relating to ozone depletion 
risks from fluorocarbons, with the com
ment that “I t  is clear that the Federal 
Government not only has jurisdiction 
over aerosol products, but also is actively 
exercising that jurisdiction * * * ” 
(Ref. 20). The preemption argument is 
premised on the existence of statutory 
authority in FDA to require cautionary 
labeling with respect to all types of risks 
posed by products subject to the FFDCA. 
Thus, at least until FDA initiated this 
action, many segments of the affected 
industry have apparently accepted that 
FDA's authority reaches the risks from 
ozone depletion posed by the use of 
chlorofluorocarbons in products subject 
to the FFDCA.
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L egal I s s u e s : N eed fo r  U n ifo r m  F ederal 
A pproach

2. One comment contended that the 
warning was discriminatory, and there
fore illegal under the Administrative 
Procedure Act (5 U.S.C. 706(2) (A) ), be
cause FDA did not have a “uniform ap
proach” for regulating the aerosol prod
ucts under its jurisdiction that was 
“consistent” with the approach of the 
other Federal agencies regulating aero
sol products containing chlorofluorocar- 
bons. According to the comment, EPA 
has been asked by FDA and the Safety 
Commission to be the lead agency in 
developing a uniform regulatory ap
proach, and EPA has considerable ex
perience and expertise in environmental 
matters. Therefore, FDA should with
draw the proposed warning and coordi
nate its actions with EPA in phasing out 
uses of chlorofiuorocarbons. The com
ment further stated that FDA’s proposed 
warning was inconsistent with the state
ment required by EPA on pesticides, and 
that FDA’s proposal was developed “ap
parently” without consultation with 
EPA. I t  was also argued that Congress 
endorsed a postponement of any pro
posals for regulatory action until Janu
ary 1978, as evidence by the provisions 
authorizing EPA to issue regulations in 
1978 governing substances that affect 
the stratosphere, as found in bills to 
amend the Clean Air Act that passed 
each House in the last session of Con
gress. Other comments also criticized 
FDA for acting differently from EPA, 
but did not assert that FDA action was 
illegal simply because it was different 
from EPA’s approach.

The Commissioner believes that co
ordination among Federal agencies is 
appropriate and has pursued coordina
tion actively on this matter. Already in 
the record, as reference 17, is a letter 
from the then Commissioner to the 
Council on Environmental Quality (here
after referred to as “the Council”) in 
which the then Commissioner stated his 
intention to initiate a phaseout of the 
use of chlorofiuorocarbons in products 
subject to the FFDCA. He suggested that 
the Council coordinate Federal regula
tory activity through the Interagency 
Task Force on Inadvertent Modification 
of the Stratosphere (IMOS Task Force) 
and that the Council designate EPA as 
lead agency to coordinate thè environ
mental impact statement. As a result, 
the Council held meetings with the af
fected Federal regulatory agencies (Ref. 
21). All the agencies agreed to cooperate 
in preparing the necessary documents 
relating to the environmental impact of 
the action being taken, with EPA taking 
the lead in coordinating the preparation 
of these documents. EPA has coordinated 
this effort through the working group 
responsible for developing the EPA 
phaseout proposal. FDA personnel have 
participated in the meetings of the work
ing group which is chaired by EPA. The 
working group has also served to keep 
each agency informed of the steps of 
the other agencies in preparing for the 
phaseout.

A commitment to coordination, how
ever, does not mean that all agencies will 
act identically, or that any one agency 
has the lead responsibility to determine 
the approach that should be taken by 
all. The aim of coordination is to explore 
the possibilities of taking similar action, 
and to understand the reasons for a dif
ferent approach if one agency believes 
it advisable. The Commissioner rejects 
the argument that the approach of FDA 
is illegal merely because it is not identical 
with the approach adopted by another 
agency. Each agency has the responsi
bility for administering a distinct statute, 
and its actions apply to different types 
of industries and uses. Thus, the par
ticular regulatory situation an agency 
deals with may warrant different treat
ment. In addition, judgments may differ 
on matters of policy. Each agency has 
the ultimate responsibility to be sure 
th a t it has acted appropriately under its 
particular act.

The Environmental Protection Agency 
and FDA plan to propose essentially par
allel and complementary phaseout ac
tions. The proposals differ in matters of 
form, but that difference is largely a t
tributable to the differences in termi
nology and structure of the statutes and 
existing regulations each administers. 
The Safety Commission has preliminary 
found that the use of certain chloro
fluorocarbon propellants present an un
reasonable risk of injury and has in
structed its staff to prepare a draft no
tice proposing to declare products subject 
to the CPSA containing the propellants 
to be banned hazardous products (Ref. 
22). The Safety Commission also stated 
that if EPA proposes a rule under TSCA 
which renders action by the Safety Com
mission unnecessary the Safety Commis
sion may terminate its proceeding.

The Federal agencies have differed to 
some extent in their approach to a label
ing requirement about the presence of 
chlorofluorocarbon propellants. All three 
agencies have recognized the suitability 
of imposing some type of labeling re
quirement, but they have differed in their 
approach to the text and the applica
bility of the requirement, in part because 
of reasons of policy, and in part because 
of differences in the type of products they 
regulate.

The Safety Commission has published 
elsewhere in this issue of the F ederal 
R eg ister  a proposed rule that would re
quire a warning on all the aerosol prod
ucts containing chlorofiuorocarbons it 
regulates. The text of the warning pro
posed by the Safety Commission will be 
similar to the one required by FDA in 
this regulation.

The Environmental Protection Agency 
has also required labeling but only in 
the form of a descriptive statement on 
pesticides that “This product contains 
chlorofluorocarbon 11 (or 12).” EPA has 
not required a warning on pesticides, or 
any labeling on any other products it reg
ulates. The Food and Drug Administra
tion informed the Council, EPA, and the 
Safety Commission in early October that 
PDA intended to propose a warning 
statement as the first step in a phaseout

program. The Environmental Protection 
Agency subsequently issued its notice 
providing for labeling on pesticides but 
not a warning. The Food and Drug Ad
ministration considered the text of the 
EPA labeling notice before it issued its 
proposed regulation; FDA decided that 
a warning requirement was more ap
propriate. In the Commissioner’s judg
ment, consumers may not understand 
the significance of a presence of a chlo
rofluorocarbon in a product, and the 
hazard posed, from a statement that 
simply states that the product contains 
a chlorofluorocarbon. Some consumers 
may assume the statement is made to in
dicate an especially valuable ingredient, 
and they may interpret the statement 
as a reason for purchasing the product. 
Thus, on policy grounds, FDA adheres 
to the view that a warning statement 
should be required.

The Environmental Protection Agen
cy has made only pesticides subject to 
its labeling requirement. Many of the 
other uses of ’chlorofiuorocarbons regu
lated by EPA are industrial ones, and 
labeling on the immediate container of 
industrial products may have less impact 
on purchases.

The Commissioner also points out that 
most nonessential uses of chlorofluoro
carbon propellants occur in products 
subject to FDA’s jurisdiction. Eighty per
cent of the releases of chlorofluorocar- 
bons from self-pressurized containers in 
the U.S. has been from FDA-regulated 
products. Thus, the Commissioner be
lieves he has a special responsibility to 
ensure that action is taken promptly to 
reduce the risk from these nonessential 
uses under FDA’s jurisdiction. The es
tablishment of the warning requirement, 
provided for In this document, helps to 
meet that responsibility.

The Commissioner rejects the argu
ment that FDA should not act because of 
the timetable for regulatory action found 
in unenacted bills to amend the Clean 
Air Act in the last session of Congress. 
The bills were not enacted and, like all 
bills, they are not the authoritative ex
pression of congressional intent. Fur
thermore, the bill reported by the Con
ference would have allowed EPA to act 
before 1978 if the Administrator found 
that regulation was necessary to pre
vent an effect that might reasonably 
have been anticipated to endanger the 
public health or welfare (Ref. 23). Fur
thermore, the bills did not repeal FDA’s 
existing authority, and the Conference 
Report indicates that there was no in
tention to supersede or preempt the au
thority other Federal agencies might 
have with respect to the same or similar 
hazards presented by products within 
their jurisdiction.
L egal I s s u e s : I n s u f f ic ie n t  B e n e f it  and

N eed for  E nvironm ental  I mpact
S tatem ent

3. Three comments stated that the 
Commissioner’s warning proposal was ir
rational because it provided too specula
tive and small a benefit, even under 
FDA’s estimates, to justify the require
ment or to warrant the cost of relabel-
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ing. Furthermore, the comments argued 
that the warning would have even less 
effect on ozone reduction and on health 
than assumed by FDA. Alternatively, the 
comments argued, if the proposed warn
ing would have sufficient impact to be 
justified, any final regulation mandating 
a warning would be unlawful under 
NEPA and FDA’s environmental regula
tions in 21 CFR Part 25 (formerly 21 
CFR Part 6, prior to recodification pub
lished in the F ederal R eg ister  of March 
22, 1977 (42 FR 15553) ) unless accom
panied by a comprehensive final environ
mental impact statement. -

The Commissioner has discussed be
low in more detail the reasons why some 
comments did not view the warning as 
having a sufficient benefit to be rational. 
He concludes that, notwithstanding the 
continued uncertainty about the precise 
degree of ozone depletion, and the exact 
extent of adverse health and environ
mental consequences that may occur, the 
risk of harm is substantial and is suffi
cient to warrant taking regulatory action 
at this time to reduce nonessential uses 
of chlorofluorocarbons. The requirement 
is a rational first step in the program to 
reduce and phase out nonessential uses 
of chlorofluorocarbons. I t  can be imple
mented relatively quickly, and it should 
discourage nonessential users tempo
rarily. While the warning is in effect, 
FDA can proceed with the consideration 
of a phaseout action based upon a com
prehensive consideration of the full en
vironmental and inflation impact of a 
phaseout, coordination of the action with 
other Federal agencies, and examination 
of any new information or research de
veloped in this period.

Several comments stated that the re
marks of the Commissioner in the pre
amble to the proposed regulation, refer
ring to the limited and temporary nature 
of the warning, revealed that the Cdm- 
missioner recognized that the warning 
would have no appreciable benefit. The 
comments misconstrued the Commis
sioner’s views. The Commissioner be
lieves the warning is beneficial and use
ful as an interim measure. The warning 
should reduce use of chlorofluorocar
bons to some extent, facilitate informed 
consumer choice, and promote a reason
able transition to a phaseout of nones- 
sential uses.

The remarks of the Commissioner 
quoted in the comments were made to 
explain why a  separate environmental 
impact statement need not be prepared 
for the warning requirement. Impor
tant though the warning is, in compari
son with tiie proposed phaseout, the im
pact of the warning is not significant. 
The warning will have less effect because 
it is temporary and it will not ban man
ufacture or use of any products. I t  is 
not possible to know the extent to which 
the warning itself will reduce use. The 
effect of the warning, whatever its de
gree, will be subsumed within the overall 
regulatory action being taken. This 
warning is the initial step of the total 
phaseout action. The environmental ef
fect of the overall action has been evalu
ated comprehensively in connection with

the phaseout of nonessential propellant 
uses of chlorofluorocarbons in FDA-reg
ulated products which FDA will propose 
shortly. The draft environmental im
pact statement relating to the phaseout 
will be publicly available within a short 
period. Thus, the Commissioner contin
ues to believe that a  separate environ
mental impact statement for the 
warning need not be prepared and com
pleted before a  final rule requiring a 
warning is issued.

At the meetings held by the Council 
to coordinate Federal agency action 
with respect to fluorocarbons (Ref. 21), 
FDA described its intent to require a 
warning as an initial step, propose a 
phaseout later, and prepare an environ
mental impact statement only for the 
phaseout. The Council representatives 
concurred in the position that a separate 

♦environmental impact statement is not 
necessary for the warning requirement.

The Commissioner notes that he has 
prepared an environmental impact anal
ysis report and an environmental as
sessment report on the effects of a warn
ing. The warning is being required for 
environmental and health reasons. The 
preamble to the proposed rule discusses 
the reasons in detail, and this document 
responds to the comments received from 
the public on the preamble. Thus, in 
substance, the Commissioner has already 
stated the environmental impacts of a 
warning and the public has had an op
portunity to comment. If anyone believes 
that the overall phaseout action, or the 
warning which is a part of that action, 
has an  adverse environmental effect that 
has not been considered, they may com
ment on the phaseout proposal and the 
draft environmental impact statement. 
The Commissioner will monitor com
ments received, and will act promptly if 
the comments indicate the need for any 
changes.

Lastly, the Commissioner points out 
the time period during which the warn
ing is to be in effect is uncertain. In  re
sponse to comments, as discussed below, 
he has extended the effective date for 
including the warning in the labeling. In  
tiie phaseout proposal, he has established 
the tentative target dates ifor the phase
out. These dates may be extended, how
ever, in response to comments or to 
achieve suitable coordination with EPA’s 
actions to phaseout nonessenfial aerosol 
propellant uses. Thus, the warning could 
be in effect for less than 2 years, but it is 
also possible that the duration of the 
warning could be longer. The Commis
sioner views the warning as rational, not
withstanding its temporary duration, be
cause the warning can be implemented 
promptly and can continue until the 
phaseout regulation becomes effective.

S c ie n c e - R elated C o m m e n t s

ESTIMATES OF OZONE DEPLETION AND NEED 
FOR FURTHER RESEARCH

4. Five comments were received re
garding the uncertainties in the predic
tions of stratospheric ozone depletion re
sulting from chlorofluorocarbon releases. 
Some of the comments characterized the 
risks of ozone depletion and adverse con

sequences from chlorofluorocarbon re
lease as a “speculative possibility’’ be
cause of the remaining scientific uncer
tainties. The comments Urged that any 
regulatory action be delayed a t least 2 
years, until research was completed to 
explore the scientific uncertainties. All 
the comments referred to the report 
(Ref. 8) on “Halocarbons: Environ
mental Effects of Chlorofluoromethane 
Release” 1 of the Committee on Impacts 
of Stratospheric Change of the National 
Academy of Sciences (NAS Committee) 
and criticized the Commissioner for not 
following the NAS Committee’s recom
mendation that regulatory action be de
layed for up to 2 years to permit further 
research. The uncertainties mentioned 
in these comments included photochem
ical reaction coefficients and atmospheric 
transport rates, the nature and amount 
of “minor species” in the atmosphere, the 
processes which may control their 
abundance, the limitations in the repre
sentation of atmospheric dynamics by 
one-dimensional models, speculation 
about other possible sources of ozone, dis
covery of new “sinks,” such as hydro
chlorofluorocarbon 21, which might 
lower ozone depletion levels, and the 
existence of chemical and feedback 
processes not included in the NAS model. 
One comment submitted late listed 
several research projects sponsored by 
an industry association to resolve uncer
tainties.

The Commissioner is aware that there 
are uncertainties, but he stated in the 
preamble to the proposed rule the rea
sons why he believed action was war
ranted at this time despite the existence 
of some uncertainties and the recom
mendation for further research by the 
NAS Committee. The best available in
formation still indicates that chloroflu
orocarbon release will affect strato
spheric ozone to some extent. The prin
cipal uncertainty relates simply to the 
amount of ozone that will be depleted. 
The NAS Committee found in its report 
that selective regulation of chlorofluoro
carbon 11 and 12 is “almost certain” to 
be necessary. The Commissioner believes, 
based on his continued monitoring of the 
scientific research, that the NAS esti
mate of ultimate reduction of strato
spheric ozone on the order of 7 percent 
still has general support among the sci
entific community as the best estimate 
based on currently available information.

Further research as recommended by 
the NAS Committee might serve to es
tablish that the ozone depletion level is 
around 2 percent. The NAS Committee 
believed that the consequences of a 2 
percent reduction are tolerable, but the 
Commissioner disagrees, as already

1The NAS Committee report and the com
panion report of the NAS Panel on Atmos
pheric Chemistry, “Halocarbons: Effects on 
Stratospheric Ozone” (Ref. 9) have recently 
been published by NAS and are on sale 
through the National Academy of Sciences, 
Printing and Publication Office, 2101 Consti
tution Ave. NW„ Washington, DC 20418. The 
NAS Committee report is $6.25 (Order No. 
2529) , and the NAS Panel report 1s $10.25 
(Order No. 2532).
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stated in the preamble to the proposal. 
Thus, further research to establish only 
that the ozone depletion rate is as low 
as 2 percent would not provide any justi
fication for delaying regulatory action. 
A delay in protecting the public is not 
warranted simply to know the precise 
degree of unjustified risk to which the 
public might be exposed.

The further research referred to by 
NAS and in the comments might also un
cover inadequacies in the current esti
mates or explore unidentified factors 
that might further neutralize the effect 
of chlorofluorocarbons and even reduce 
the estimate of ozone depletion signifi
cantly below 1 percent. The NAS Com
mittee recommended waiting for further 
knowledge to reduce these uncertainties, 
but it recommended against waiting 
longer than 2 years before making a de
cision to regulate. The NAS Committee 
chairman has testified that he doubts 
th a t the NAS Committee would be un
comfortable with the actions so far pro
posed by the regulatory agencies (Ref. 
24). He also indicated that “ (w)ithout 
the (National Aeronautical and Space 
Administration (NASA)) program di
rected to stratospheric research the 
Committee could not have honestly 
stated that it expected important gains 
in knowledge over the next two years” 
(Ref. 24).

NASA has released a preliminary re
port updating the scientific assessments 
about chlorofluorocarbons 11 and 12 
which was based on workshops conducted 
by the Goddard Space Flight Center 
(Ref. 25). The preliminary report states 
that there is “little doubt” that ozone in 
the stratosphere will be destroyed by 
the release of chlorofluorocarbons 11 and 
12 and concludes, on the basis of the 
known information, that the ultimate 
ozone reduction will be between “5 and 9 
percent” if release continues a t 1975 
production rates. A final report from 
NASA is expected to be released in Sep
tember 1977.

The Commissioner recognizes that 
there are still uncertainties about the 
estimates made in the NAS reports and 
the preliminary NASA report. Some of 
the areas of uncertainty were specifically 
addressed in the comments on the pro
posed rule and have been discussed in 
more detail below. Ongoing and new re
search could change the best current es
timates of ozone depletion attributable 
to chlorofluorocarbon emissions. Con
tinued research to resolve the remaining 
scientific uncertainties is desirable, and 
the Commissioner will continue to moni
tor the scientific developments and will 
consider any comments on these matters 
submitted in response to the proposed 
phaseout. As he has already indicated, 
he will revoke the warning requirement 
if further research shows it is warranted. 
But precisely because the research is 
probing into new areas, it is not possible 
to predict whether and how the research 
will change current estimates or how 
long it would take to confirm whatever 
initial results the research produces. As 
stated by one of the scienists for DuPont 
in congressional testimony, “The major

surprises are * * * likely to come in the 
area of unknown chemistry on which one 
cannot really speculate. The current gov
ernment and industry research programs 
should greatly reduce the possibility of 
surprises of this kind within the next 
year or two” (Ref. 26).

The fact remains that the best infor
mation currently available indicates that 
chlorofluorocarbon release poses risks 
that have unacceptable consequences. In 
view of the nonessentiality of propellant 
uses of chlorofluorocarbons, the Com
missioner does not believe it warranted 
to delay a warning requirement to await 
the results of further research because 
of the “possibility of surprises” that 
might change the assessment that chlo
rofluorocarbons pose an unacceptable 
risk. As one of the comments supporting 
the Commissioner’s action phrased it, in 
referring to the requests for time to do 
further research: “By all means perform 
your study, but do it in a smaller labora
tory. Too many people live in this one.”

5. A comment disputed the statements 
in a letter from F. S. Rowland, cited in 
the preamble to the proposed warning 
(Ref. 14), that on the basis of scientific 
developments, ozone depletion from 
chlorofluorocarbon release could be esti
mated as roughly 13 to 16 percent. The 
comment contained statements criticiz
ing the Commissioner for including the 
letter, and the higher ozone depletion es
timates it contained, as part of the basis 
for issuing the proposed rule.

The letter was cited as one of several 
recent developments that suggested that 
the ozone depletion figures might be even 
higher than the 7.5-percent figure esti
mated by NAS. The Commissioner be
lieves it was a relevant report and the 
citation of it permitted the scientific 
community and the public to comment 
on it. However, the comments received 
indicate that the methods a t arriving at 
higher estimates made in the letter are 
disputed. Accordingly, the Commissioner 
is taking this action on the basis that the 
best current estimate of the amount of 
ozone depletion that will result from con
tinued chlorofluorocarbon release is a 
range with a median on the order of 7 
percent.
MINOR SPECIES AND POSSIBLE “SINKS” FOR 

CHLOROFLUOROCARBON
6. Several comments referred to the 

significant effect chlorine nitrate could 
have on the calculations of ultimate 
ozone depletion resulting from emissions 
of chlorofluorocarbons 11 and 12. The 
inclusion of chlorine nitrate in some 
computer models measurably reduces the 
predicted impact of these chlorofluoro
carbons on stratospheric ozone.

The preliminary NASA update (Ref. 
25) did not use the pressure depend
encies for the rate of formation of chlo
rine nitrate assumed by the NAS Panel 
and recommended a rate independent of 
pressure. While this change taken alone 
would reduce the NAS ultimate ozone 
depletion estimate by a factor of 2, it 
has not significantly altered the overall 
estimate of the amount. of ozone deple
tion in the preliminary NASA update.

Furthermore, Professor Gutowsky, head 
of the NAS Panel on Atmospheric Chem
istry, has stated (Ref. 27) that, as far 
as he had been able to ascertain, the 
constants recommended by the NASA 
staff were not intended to be a  “complete, 
definitive réévaluation of, the kinetics 
data” and that the near-maximum con
stants used for chlorine-nitrate “are not 
in accord with some of the experimental 
data.”
- 7. A comment suggested the possibility 
of an additional stratospheric sink for 
chlorine radicals, that of hydroxyl chlo
ride. According to the comment, cata- 
lytically active chlorine oxides may react 
with water in the stratosphere to form 
hydroxyl chloride which will not react 
readily with ozone.

The Commissioner notes that even if 
this intermediate compound were formed, 
it would be much less effective than chlo
rine nitrate in preventing ozone destruc
tion for two reasons. First, it would not 
tie up catalytically active nitrogen oxides 
in addition to catalytically active chlo
rine, as chlorine nitrate does. In addition, 
hydroxyl chloride is likely to be more 
rapidly photodissociated (Ref. 25). Thus, 
the hydroxyl chloride sink would not ap
pear likely to have a major impact on 
estimates of ozone depletion, but any 
further research on this possibility will 
be monitored by the Commissioner.

8. Three comments discussed the pos
sibility of tropospheric degradation of 
chlorofluorocarbon 11 to hydrochloroflu
orocarbon 21. This claim was based on 
two independent measurements in the 
troposphere a t levels approximating 10 
parts per trillion (ppt). Based on produc
tion figures, DuPont could only account 
for enough hydrochlorofluorocarbon 21 
to give a fraction of a ppt in the tropo
sphere. The hypothesis was advanced that 
the higher levels might be a"result of the 
breakdown of chlorofluorocarbon 11. If 
so, this would significantly reduce the 
tropospheric lifetime of chlorofluorocar
bon 11. Should a similar conversion of 
chlorofluorocarbon 12 to^ hydrochloro
fluorocarbon 22 exist, ozone depletion 
estimates might be lowered by a factor 
of 3. The comments noted that Professor 
Gutowsky (Ref. 27) stated that the de
tection of hydrochlorofluorocarbon 21 in 
the atmosphere is “an important finding, 
the details and implications of which 
should be checked out promptly and 
thoroughly.”

The Commissioner agrees that further 
research on this hypothesis would be 
useful. Until these estimates are con
firmed, however, they must be viewed 
with caution. The high level detected 
might be a result of instrument con
tamination, and this possibility is cur
rently being considered by the investi
gators involved. In fact, one of the 
researchers recently confirmed that his 
reported measurements were actually the 
result of instrumental contamination 
and that he could find no detectible levels 
of hydrochlorofluorocarbon 21 in the 
troposphere (Ref. 28).

9. One comment indicated that the re
action of chlorofluorocarbons with strat
ospheric ions could represent a possible 
tropospheric sink. A separate comment
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and supporting scientific paper con
cluded, however, that, “At this point at
mospheric ion chemistry does not seem 
to represent a significant tropospheric 
sink for any of the halocarbon com
pounds.”

The Commissioner concludes that fur
ther study is necessary before ion- 
molecule reactions are considered to be 
a significant factor in estimates of ozone 
depletion resulting from chlorofluorocar
bon emissions.

TROPOSPHERIC LIFETIMES
10. An unpublished scientific paper 

was submitted which indicates that chlo- 
rofluorocarbons 13, 113, 114, and 115 (all 
fully halogenated chlorofluoroalkanes 
like chlorofluorocarbons 11 and 12) have 
long tropospheric lifetimes and thus if 
released into the troposphere would be 
transported into the stratosphere where 
they would be photolyzed, releasing cata- 
lytically active chlorine, in the manner 
described for chlorofluorocarbons 11 and 
12 (Ref. 29).

This paper supports the Commis
sioner’s view that the release of any fully 
halogenated chlorofluoroalkane poses a 
threat to stratospheric ozone similar to 
those documented for chlorofluorocar
bons 11 and 12. Thus, the paper pro
vides additional support for the action 
being taken in this regulation which is 
applicable to all chlorofluorocarbons.

11. Several papers were submited re
porting data on the reaction rates of 
chlorofluorocarbons and hydrochloro- 
fluorocarbons with the hydroxyl radical 
(Ref. 30). The faster this reaction rate 
the more likely the compound is broken 
down in the troposphere, thus prevent
ing the transport of chlorine into the 
stratosphere where it could catalytically 
destroy ozone. '

These papers show that chlorofluoro
carbons react least rapidly of all halo- 
carbons tested with hydroxyl radical and 
thus would pose the greatest risk to 
stratospheric ozone.

STRATOSPHERIC OZONE AND ULTRAVIOLET 
RADIATION MEASUREMENTS

12. One comment questioned the 
theory that chlorofluorocarbons may de
plete stratospheric ozone because no de
crease in ozone has been measured. Ac
cording to the comment, numerous rec
ords show that global ozone has tended 
to increase over most of the period since 
1950, in the fashion predicted by the 
known cycles of ozone concentrations, 
and the record appears ample to reveal 
any contrary trend of detectable magni
tude.

The staff of the National Oceanic and 
Atmospheric Administration (NOAA) 
confirms that there has been an upward 
trend in ozone concentrations in the 
period from 1962 to 1970 (Ref. 31), but 
a gradual lowering trend has occurred 
since 1970. Before 1962, the data are too 
sparse to make any scientifically sound 
judgment on trends in ozone concentra
tion. If chlorofluorocarbons have de
pleted stratospheric ozone at a rate that 
would ultimately reach 7 percent, the 
present deviation from natural ozone
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trends would only be in the order of 1 
percent (Ref/ 4). NOAA estimates that 
with today’s monitoring limitations, one 
would have to measure changes of 2 to 3 
percent to conclude that global ozone 
levels had deviated from natural trends 
(Ref. 31). The limitations on human 
ability to determine changes in global 
ozone levels depend less on the sensitiv
ity of the method, since existing 
methods can detect close to 1 percent 
deviation, than on the uneven distribu
tion of sampling sites throughout the 
world. Ozone changes over North Amer
ica and Europe, where most of the moni
toring stations are located, may not be 
representative of ozone changes over the 
rest of the world. Therefore, even with 
data showing no detectable changes in 
stratospheric ozone today, one could not 
conclude that predicted reductions in 
global ozone resulting from past chloro
fluorocarbon emissions have not oc
curred.

13. One comment noted that chloro
fluorocarbon release is a current concern, 
even though it has not yet caused pieas-^ 
urable ozone depletion, because a de-' 
crease could not be detected until further 
harm is irreversible. The comment sug
gested, though, that with better and more 
numerous tracking stations to monitor 
ozone depletion levels, small decreases in 
ozone could be detected in time to keep 
the maximum ozone decrease to only 2.3 
percent if uses are ceased immediately 
upon detection of the decrease.

As noted above, the difficulties in set
ting up tracking stations are consider
able. Moreover, the Commissioner con
siders the consequences of ozone deple
tion at the ultimate rate of 2 percent to 
be intolerable. The detection and identi
fication of an actual ozone reduction if 
the ultimate depletion rate were 2 per
cent would take a considerable number 
of years and require careful calibrations 
(Ref. 9 a t 15-16). The Commissioner 
will consider any comments submitted 
on the proposed phaseout relative to the 
feasibility of more monitoring stations, 
but will not delay regulatory action to 
await further exploration of this possi
bility.

14. One comment stated that a report 
from the Smithsonian Institution indi
cated that there has been no increase in 
the amount of ultraviolet radiation that 
is hitting the earth, based on studies over 
the last 5 years.

A communication from the Radiation 
Biology Laboratory of the Smithsonian 
Institution indicates that the comment 
has misinterpreted the data published by 
the Smithsonian (Ref. 32). The Smith
sonian data measurements were of the 
total ultraviolet radiation band, i.e., all 
radiation of a wavelength of less than 400 
nanometers. The region affected by flur 
orocarbons is the band of biologically ac
tive ultraviolet radiation (UVB) that lies 
below 320 nanometers, which constitutes 
only about 2 percent of the total band. 
The communication from the Smith
sonian Institution explained that since 
UVB is “so much smaller” than the total 
ultraviolet radiation band “it would be 
extremely difficult if not impossible to
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determine any ozone changes or UVB 
* * * changes using the larger band.”
IMPACT OF WARNING OF NONMELANOMA SKIN 

CANCER INCIDENCE
15. Two comments stated that FDA 

should focus greater attention on the 
overall problem of skin cancer rather 
than on the small contribution of chloro
fluorocarbons to this disease. Further
more, the comments suggested that 
changes in lifestyle have made such a 
great contribution to the increased inci
dence of skin cancer that the risks from 
chlorofluorocarbon release are trivial 
in comparison, or at least that the conse
quences of a further release during the 
2-year period that the warning would be 
in effect are trivial. The argument was 
made that moving south could result in 
similar untraviolet radiation exposures 
as would a 2-year delay in the cessation 
of U.S. chlorofluorocarbon releases. Fol
lowing this line of reasoning, the com
ments stated, would lead to the absurd 
suggestion that we should warn people 
about the hazards of moving south, put 
warning labels on bathing suits and the 
like.

The comment is similar to some points 
raised earlier in a letter to FDA (Ref. 
33). The writer urged, in particular, that 
greater emphasis' be put on use of more 
effective sun-screen agents in sunburn 
preventatives and similar lotions. FDA 
responded (Ref. 34) that:

We agree that the increase in incidence of 
skin cancer resulting from chlorofluorocar
bon releases into the atmosphere will only be 
a part of the total increase in incidence of 
such Cancers (chlorofluorocarbon releases in 
1950 are only now beginning to result in ob
served cancers). We agree that attempts 
should be made to prevent all cases of skin 
cancer (all cancers for that matter). For 
those adverse health effects associated with 
natural background exposures to ultraviolet 
radiation, we advocate good public education 
and information programs so that people 
are made aware of these associations and can 
themselves decide the best method of pre
vention (avoidance, clothing, sun screens, 
etc.).

The Commissioner recognizes that 
changes in lifestyle have contributed sig
nificantly to the increased incidence of 
skin cancer. People should be educated 
about the accompanying hazards of in
creased exposure to the sun, but these 
educational efforts should not be made 
to appear ridiculous, as in the case of 
warnings on bathing suits. The Com
missioner believes in contrast that the 
warning on aerosols containing chloro
fluorocarbons will be taken seriously by 
the public, and it may lead to an in
creased general awareness of the risks 
from exposure to ultraviolet radiation. 
It also allows the consumer to make an 
informed-cost versus benefit choice be
tween, on the one hand, health and en
vironmental risks, and, on the other 
hand, convenience or other satisfactions 
from the product.

In any event, changes in lifestyle are 
difficult to achieve, no matter what edu
cational or other efforts are undertaken. 
Thus, the risks from increase in ultra
violet radiation should, in the Commis-
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sioner’s judgment, be assessed in rela
tionship to the existing rates of skin 
cancer, on the assumption that the pref
erence for light dress in summer weather 
and increased exposure to sunlight will 
continue. On that basis, the estimates 
made in the preamble to the proposed 
rule about the increased incidence of 
skin cancer that would result from in
creased ultraviolet radiation continue to 
be valid, as discussed further below. 
Those risks should not be discounted in 
the expectation that people will change 
their lifestyle. Furthermore, many people 
might value the opportunity to be direct
ly in the sunshine more highly than 
whatever benefits are conveyed by self- 
pressurized containers with chloro-. 
fluorocarbons.

The Commissioner rejects the argu
ment that he should ignore the risks of 
skin / cancer from chlorofluorocarbon 
emissions because the contribution of 
other factors to the incidents caused is 
also large. The incidents that may result 
from chlorofluorocarbon emissions are 
significant, and it is within the Com
missioner’s authority and ability to do 
something to reduce this part of the 
risk. Most of the factors contributing 
to this risk are beyond the Commis
sioner’s regulatory authority. But he 
has authority to examine the effective
ness of sun screens in sunburn pre- 
ventatives and other sun preparations. 
The Commissioner agrees with the 
point that increased attention needs to 
be given to effective sun screens. The 
OTC drug review will examine sunburn 
lotions and other sun preparations, and 
the Commissioner intends to weigh the 
concerns expressed about the effective
ness of sun screens in reviewing these 
products.

16. One comment questioned the state
ment in FDA’s response to the letter, 
referred to in the previous comment, 
that “chlorofluorocarbon releases in 1950 
are only now beginning to result in ob
served cancers.”

The statement should have indicated 
that chlorofluorocarbon releases may 
result in skin cancer, that no actual 
cases attributable to this cause have yet 
been identified, and that, because of the 
latency period of cancer, cases resulting 
from chlorofluorocarbon emissions in 
1950 are likely to be discernible only be
ginning now.

17. One comment used DuPont’s pres
ent best estimate of ozone depletion of
3.7 percent to recalculate FDA’s estimate 
in the preamble to the proposed rule of 
the number of cases of nonmelanoma 
skin cancer which might be prevented 
by imposing a warning label requirement. 
Use of the DuPont estimate would, of 
course, lower the number of cases of non
melanoma skin cancer which would be 
prevented by imposing a warning label 
requirement, for it would lower the pro
jected number of cases of skin cancer 
to  be expected.

The Commissioner believes that most 
current estimates of ozone depletion are 
still generally around 7 percent rather 
than the 3.7-percent level estimate by 
DuPont, which is among the lowest esti

mates currently being made. Further
more, the Commissioner regards a 3.7- 
percent ozone depletion level as posing 
unacceptable risks. In  addition, some 
recent scientific developments indicate 
that the original FDA estimate may be 
conservative.

Based on the report of the IMOS Task 
Force, the NAS Panel report, and an 
earlier NAS study (Refs. 4, 9, and 10), 
FDA used a 1:2 overall amplification 
rate to calculate the relationship be
tween ozone depletion and the incidence 
of nonmelanoma skin cancer in making 
the estimates set forth in the preamble 
to the proposed rule. A study by Fears 
(Ref. 35) reports that a 20-percent in
crease in UVB would result in an in
crease in cases of nonmelanoma skin 
cancer from about 35 percent in north
ern latitudes of the United States, e.g., 
North Dakota, to about 70 percent in 
southern latitudes, e.g., Florida. Accord
ing to these researchers, the relationship 
between ozone depletion and the in
creased incidence of nonmelanoma skin 
cancer is in the order of 1:3.5 to 1:7 in 
the continental United States, Dr. Alex 
Green has stated that the approach 
in the Fears study and in a study con
ducted by him and his associates gives 
a biological amplification factor, which 
is one element in determining the over
all amplification factor, that is “substan
tially greater than the unit factor given 
in the IMOS report” (Ref. 36).

An overall amplification factor consid
erably greater than 1:2 has been reported 
by Rundel and Nachtwey using a model 
described in Appendix A of the FDA 
draft environmental impact statement 
for the proposed phaseout (Ref. 37).

Using the modifications in the skin 
cancer data reported above, the FDA 
estimate of numbers of new cases of 
nonmelanoma skin cancer which might 
be prevented by not delaying 2 years to 
initiate regulation and which might be 
reduced by the warning label require
ment would be revised upward, rather 
than downward as suggested by the com
ment, by at least a factor of 2. Revised 
estimates, based on the recent develop
ments, of the number of cases that might 
be affected by a 2-year delay in regu
latory action have been included in the 
draft environmental impact statement 
relating to the proposed phaseout. Addi
tional studies to determine more defi
nitely the biological amplification of 
UVB to incidences of nonmelanoma skin 
cancer are desirable, and a study of this 
matter is being initiated by the National 
Cancer Institute.

18. A related comment suggested that 
the FDA calculation of the amount of 
nonmelanoma skin cancer that might oc
cur if regulatory action were delayed was 
in error because not all of the 300,000 an
nual cases of nonmelanoma skin cancer 
are necessarily associated with DUV ex
posure.

Other factors in addition to solar UVB 
radiation are known to contribute to 
nonmelanoma skin cancer, among them 
ionizing radiation from x-ray sources or 
radioactive materials, polycyclic aro
matic hydrocarbons and chronic irrita-

'M z IAm o m  cu_
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[ tions and burns. Perhaps 10 to 20 percent 
of nonmelanoma skin cancer occurs on 

I parts of the body' not ordinarily exposed 
I to sunlight, thus indicating that other 
j factors play a role. The extent to which 
i these other factors contribute to non- 
Smfkrnoruu Hum kinds of oidonoe^ la t i-

these factors appear to be relatively less 
important than UVB radiation. The NAS 
Committee has stated that, “For non
melanoma three kinds of evidence— lati
tude dependence, body location, and oc
cupational differences—all combine to 
point closely to the exposure to the sun as 
a prime cause and to increased incidence 
a s . a quite certain consequence of in
creased fUVBl” (Ref. 8).
IMPACT OF WARNING ON MELANOMA SKIN 

CANCER INCIDENCE
19. One comment noted that FDA had 

not made any claim that the incidence 
of melanoma skin cancer would be af
fected by the warning label requirement 
or the proposed phaseout.

Solar ultraviolet radiation may not be 
as important a contributing factor to 
melanoma skin cancer as it is for non
melanoma skin cancer. Melanoma skin 
cancer occurs with some frequency on 
parts of the body not exposed to sun
light. Because of these greater uncer
tainties, FDA did not make an estimate 
in the preamble to the proposed rule of 
the number of increased cases of mela
noma that might occur if regulatory ac
tion is postponed for 2 years. The Com
missioner continues to rely on the NAS 
Committee assessment that malignant 
melanoma “may well be related to ex
posures to solar ultraviolet radiation. 
The relationship which this Committee 
believes to be likely but yet not com
pletely proven, is not a simple one” (Ref. 
8 a t 13). A recent report indicates that 
the incidence of melanoma is Increasing 
(Ref. 38).

NONHUMAN BIOLOGICAL EFFECTS
20. Two comments questioned the po

tential impact of chlorofluorocarbon re
leases on plant and animal life. The 
statement was made that plants and ani
mals are able to tolerate the natural 11- 
year cycle of variations in the ozone level 
which are about 7 percent. Another com
ment urged an immediate ban because of 
the importance of the ozone layer in 
protecting the earth from ultraviolet ra
diation which allows life to form.

The Commissioner notes that NOAA 
estimates that the variation in the 
natural 11-year cycle is closer to 5 per
cent than the 7 percent referred to in the 
comments (Ref. 31). No data were sub
mitted in the comments to show that 
these cyclic variations in ozone are not 
at least in part responsible for well- 
known cyclic changes, such as those in 
the distribution of species, reproduction 
or photosynthesis rates, and migration or 
behavioral patterns. Thus, perhaps 
natural fluctuations of ozone do affect 
plants and animals. Moreover, the exist
ing cyclic variations have resulted in a 
constant UVB exposure over time. The 
increase in UVB predicted to result from 
chlorofluorocarbon emissions would be a
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long-term cumulative increase, and it is 
this kind of exposure which concerns bio
logical scientists. The sensitivity of spe
cific plants and animals to UVB is likely 
to depend upon many factors, e.g., ef
fectiveness of DNA (Deoxyribonucleic 
acid) repair mechanisms, avoidance re
sponses, lifespans, and reproductive rates. 
Plants sensitive to UVB are likely to be 
the most vulnerable organisms in terres
trial ecosystems because they cannot 
readily avoid exposure. Depressed rates of 
photosynthesis and growth are among 
observed plant responses to high levels of 
ultraviolet radiation in the vicinity of 
300 nanometers (Ref. 39). The broader 
view of the possible biological impact of 
cumulative increases of UVB hitting the 
earth includes the potential impact to 
ecosystems containing ultraviolet-sensi
tive plant and/or animal species. Due to 
the paucity of research in this area, how
ever, UVB effects on ecosystems are un
certain to a considerable degree; the fact 
remains that, in the judgment of the 
NAS Committee, the UVB effect on plants 
and animals are a “strong concern” and a 
“matter of urgency” for long-term re
search (Ref. 8). The Commissioner con
cludes that these risks should be taken 
into account along with the other risks 
in judging the need for regulatory action, 
but they do not warrant an immediate 
ban without observing the regular pro
cedures for preparing an environmental 
impact statement and proposing a  
phaseout.

21. The comment was made that, 
“Other things equal, there is no plant 
that cannot be transplanted 150 miles 
nearer the equator and survive.” The 
comment believed that this indicated a 
UVB-increase comparable to a move of 
this distance would have no effect.

Survival of plants is not the only rele
vant consideration. For example, a re
duction in crop yield, particularly agri
cultural crops, is of considerable signifi
cance. The Commissioner concurs with 
the NAS Committee that additional 
research is necessary to better under
stand the effects of UVB on plants and 
animals.

EFFECTS ON CLIMATE
22. Some comments characterized as 

merely speculative the possibility that 
chlorofluorocarbon releases could affect 
the climate either through ozone deple
tion or infrared absorption in the tropo
sphere, and they objected to the 
Commissioner’s inclusion of this risk as 
a basis for the action being taken. The 
comments also cited Professor Gutow- 
sky’s congressional testimony (Ref. 27) 
that:

Finally, I am a bit troubled by the inclu
sion at this time of possible climatic effects 
of (chlorofluorocarbons) as a reason for their 
regulation. All environmental changes intro
duced by man are not necessarily bad * * *.

(A) global warming produced by the green
house effect of (chlorofluorocarbons) might 
extend the growing season further north in 
Canada and the Soviet Union.' Further
more, the natural trends in global climate 
span periods ranging from centuries to many 
thousands of years, and there is some evi

dence that the natural trend is changing 
from a warming to a cooling cycle.

Many uncertainties exist about the 
climate effects. The NAS Committee also 
recommended further research on these 
effects as a “matter of urgency” and it 
recognized that some scientists would em
phasize the “possible critical importance 
of even small effects on climate” and 
would urge, on this basis, immediate deci
sion to regulate spray can uses. The Com
missioner believes the critical importance 
of climatic effects warrants their being 
taken into account in assessing regula
tory action, notwithstanding the gaps in 
knowledge about climate. Since regula
tory action is justified because of the 
other risks from chlorofluorocarbons, the 
Commissioner need not decide now if the 
climatic risks alone would warrant the 
initiation of a phaseout or some other 
type of regulatory action;

The Commissioner rejects the sugges
tion that chlorofluorocarbon releases 
should be continued because the releases 
might have a beneficial climatic effect. 
We know too little about global weather 
patterns and long-range climatic cycles 
at this point to attempt to alter climate 
and weather on this scale deliberately.

23. One comment said that there was 
no inherent time delay between chloro
fluorocarbon emissions and resulting 
climate changes. The comment asserted 
that no climatic changes had occurred 
recently which could be attributable to 
chlorofluorocarbons and that any altera
tions in climate which might occur could 
rapidly be reversed by decreasing chloro
fluorocarbon release at the time such 
changes were observed.

The basic premise of this comment ap
pears to be incorrect, since the magni
tude of the possible climatic effects from 
chlorofluorocarbon emissions is not 
known, and since the NAS Committee re
port indicates that there could be a con
siderable delay between chlorofluoro
carbon release and the cessation of what
ever climatic effects it caused. The re
port stated that if chlorofluorocarbons 11 
and 12 releases were to continue a t a con
stant rate, “the amount of direct climatic 
effect would also flatten out, approach
ing a steady state, again reaching half of 
this value in about 50 years. The increase 
of infrared absorption and emission 
would similarly reach half of this ulti
mate value in about 50 years. Resulting 
climatic effects might be further delayed 
because of slowness in response in the cli
matic mechanism” (Ref. 8).

24. Some comments noted that vol
canic emissions and other sources of in
termittent releases of chlorine have not 
resulted in climatic alterations.

Again, it must be emphasized th a t it 
is the gradual long-term accumulations 
of chlorine in the troposphere and strat
osphere, rather than natural cyclic or 
intermittent events resulting in ozone 
reduction, which pose the greatest 
threats to man directly and through im
pacts on plants, animals, and climate.

Other S cience-R elated Comments

25. A comment mentioned the forma
tion of chlorine ions in the ionosphere,

a region of the atmosphere above the 
stratosphere, which could affect electron 
concentrations a t this high altitude and 
lead to changes in global high frequency 
communication links, since high fre
quency radio waves are absorbed by elec
trons in the ionosphere.

This observation indicates that chloro
fluorocarbon release could have addi
tional undesirable consequences, but at 
present this possibility is only specula
tive. Certainly, further research on the 
matter would be desirable.

26. One comment questioned the the
ory underlying the proposed rule be
cause ozone is created by ultraviolet ra
diation and any ozone destroyed would 
allow play for more ultraviolet radiation 
to create additional ozone. Furthermore, 
ozone exists as a pollutant at the sur
face of the earth, and, since it is lighter 
than fluorocarbons, it is more likely than 
fluorocarbons to rise to the stratosphere 
to replenish the supply of ozone. The 
comment hypothesized that an “Upper 
Air Commission” had misread research 
results which show that ozone destroy;» 
fluorocarbons, not the reverse.

Ozone in the stratosphere is indeed 
constantly formed by ultraviolet radia
tion, but, the currently known informa
tion indicates that the stratospheric 
ozone would be destroyed by chloro
fluorocarbons faster than it could be re
plenished by the action of ultraviolet 
radiation. The other theories advanced 
in this comment do not have,general sci
entific support. The stability of chloro
fluorocarbons, in contrast to ozone, en
ables them to survive in the troposphere 
and rise over time to the stratosphere, 
where, in a catalytic reaction, they can 
break down the ozone found there. The 
Commissioner is unaware of any “Upper 
Air Commission” and finds no basis for 
accepting the theory advanced in the 
comment that there has been a mixup in 
research results.
Comments on the Text of and Need for 

the W arning

27. A few comments objected to the 
use of the term “warning” in the pro
posed labeling statement and the identi
fication of the type of risk posed by 
chlorofluorocarbons. Some urged that, at 
the most, there be a labeling statement 
that the product con tarns a chlorofluoro
carbon, or that chlorofluorocarbons 
“may affect the upper atmosphere.” The 
comments viewed these statements as 
sufficient to meet the thrust of the NAS 
Committee’s recommendation that “in
formative labeling” about the presence 
of chlorofluorocarbons be included on 
products. In addition, the Commission
er’s action in a notice published in the 
Federal R egister of November 26, 1976 
(41 FR 52078) proposing to change the 
nomenclature for cosmetic ingredient 
labeling, under 21 CFR 701.3, from a 
propellant designation to a chlorofluoro
carbon designation was claimed to be 
sufficient to inform consumers about 
chlorofluorocarbons.

A separate label statement that simply 
states that a product contains a partic
ular ingredient does not inform the con-
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sumer of the risks associated with the 
ingredient, and of the reason for singling 
out the ingredient for mention. The 
statement could even be misconstrued as 
a claim that the presence of a chloro
fluorocarbon enhances the value or 
desirability of the product. A statement 
that chlorofluorocarbons may affect the 
upper atmosphere does not apprise the 
consumer of the terrestrial consequences 
of the atmospheric effects which are the 
real cause for concern. Ingredient label
ing, even with improved nomenclature, 
is not sufficient since all consumers may 
not recognize the ingredient of concern 
by name or be aware of the risks posed. 
Furthermore, an ingredient statement 
does not purport to be a warning.

In addition, a listing of inactive in
gredients need not appear on products 
that are only drugs. Products that are 
cosmetics, or both cosmetics and drugs, 
would have to include the new nomen
clature for chlorofluorocarbon propel
lants in the ingredient statement in ac
cordance with a delated effective date 
as established in the final rule. No cutoff 
can be established under the Fair Pack
aging and Labeling Act (15 U.S.C. 1454 
et seq.) pursuant to which cosmetic in
gredient labeling has been required, for 
initial introduction into interstate com
merce, thus making the timing of the 
use of the new nomenclature more un
certain.

The NAS Committee recommended 
“informative labeling” as “an aid to con
sumer self-restraint * * * and to con
sumer preparation for possible later reg
ulation.” The Commissioner believes that 
a warning statement is likely to achieve 
these purposes more effectively than 
would a simple change in nomenclature 
in the statement of ingredients or a de
scriptive statement that the product con
tained certain ingredients. Accordingly, 
the Commissioner concludes that a warn
ing statement is appropriate.

28. A comment suggested that the 
warning refer specifically to the risk of 
an increased incidence of skin cancer 
as a result of the effect of chlorofluoro
carbons on the environment.

The suggested revision of the proposed 
text is not being made. The public is, 
understandably, exceptionally alarmed 
by risks of cancer. A reference to a 
cancer risk on the label should be ac
companied by a careful explanation 
which may require a lengthy text. 
Furthermore, a reference specifically to 
cancer, even though stated to be an en
vironmental effect, could without further 
explanation lead some consumers to be
lieve the risk is greater for the in
dividual user of the product, an implica
tion that is not as likely with the-refer- 
ence to the “public health” in the warn
ing established by this regulation. The 
public may be concerned about the past 
uses of self-pressurized containers and 
the consequences to the health of the 
immediate user. The brief warning estab
lished by this regulation informs the 
public of the general nature of the con
sequences of chlorofluorocarbon without 
alarming the public unwarrantedly about 
past individual exposures.
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29. One comment urged a uniform 
Federal approach to labeling require
ments because it might discourage a pro
liferation of diverse State labeling re
quirements about chlorofluorocarbon 
risks. I t  would be difficult for manufac
turers to comply with diverse State label
ing requirements in view of the national 
distribution of many products. Another 
comment urges prompt Federal regula
tory action on aerosols containing 
chlorofluorocarbons to avoid a “crazy- 
quilt” of State laws requiring warnings 
and/or banning products that may be 
incongruent.

The Commissioner believes the com
ments have considerable merit. The Food 
and Drug Administration strongly en
courages uniformity in the labeling re
quirements of State agencies and the 
Federal government. The issuance of the 
FDA warning may be accepted by State 
governments as adequate to satisfy their 
concerns. Thus, the interest in uniform 
labeling requirements provides addi
tional grounds for issuing this regula
tion.

The Commissioner does not object to 
State laws or regulations prohibiting the 
use of chlorofluorocarbons in foods, 
drugs, devices and cosmetics or estab
lishing an earlier date for the phaseout 
of the use of chlorofluorocarbons in these 
products within a State than the dates 
proposed by the Commissioner. State 
laws or regulations prohibiting use of 
chlorofluorocarbons are not in conflict 
with FDA’s general objective of phasing 
out nonessential uses of chlorofluorocar
bons, and these provisions do not pose 
the same risk of consumer confusion and 
disruption that may be presented by di
verse label warning requirements. States 
may, however, find it unnecessary to 
take separate action to prohibit use of 
chlorofluorocarbons because of the ac
tion being taken by FDA.

The Food and Drug Administration 
agrees that uniformity among Federal 
labeling requirements is also desirable. 
As already discussed, however, FDA be
lieves that a warning requirement Is 
necessary rather than a descriptive 
statement of contents like the one EPA 
has established for pesticides. Federal 
labeling requirements apply to different 
products, and variations among Federal 
requirements do not increase the bur
dens on any individual manufacturer. 
Thus, there is not as great a need for 
uniformity among Federal requirements 
as there is between Federal and State 
requirements. Furthermore, since FDA 
regulates most of the uses of chloro
fluorocarbons in self-pressurized con
tainers, the establishment of a similar 
approach by FDA and the Safety Com
mission for the warning requirement 
may be sufficient to reduce the possibility 
of diverse State warning requirements 
with respect to chlorofluorocarbons.

30. Some comments asked that the 
proposed warning be required even on 
self-pressurized containers used for es
sential products containing chlorofluoro
carbons. They thought the presence of 
the warning would give the manufac
turer a continuing incentive to find al

ternatives to the use of chlorofluoro
carbons.

The warning has not been required for 
products in which the presence of the 
warning might discourage consumers 
from using products that are essential. 
The Commissioner agrees that alterna
tives to the use of chlorofluorocarbons 
should be sought even for uses that are 
essential. Whenever alternatives become 
technically feasible, FDA will reconsider 
the regulations in effect governing the 
use of chlorofluorocarbons and all ex
emptions for essential uses. Furthermore, 
interested persons may request recon
sideration of the exemptions at any time 
if they become aware of technically 
feasible alternatives.

31. Some comments suggested that 
the warning should indicate other risks 
posed by use of self-pressurized contain
ers, including the risk of death from in
tentional misuse. One comment sug
gested that aerosols bear crossbones on 
the labeling to alert consumers to a risk 
of death from “irreversible heart action” 
after breathing fluorocarbons. The com
ment attributed several deaths of young 
people to this cause.

The risk of breathing fluorocarbons 
referred to in the comments appears to 
be the risk from intentional misuse of 
self-pressurized containers with hydro
carbon and halocarbon propellants. The 
FDA has already taken action with re
spect to this hazard and has required 
containers with these propellants to bear 
a warning about the risk of death from 
intentional misuse, e.g., 21 CFR 740.11.

32. Two comments urged that the 
warning advise use in a well-ventilated 
room and caution against use of self- 
pressurized containers containing chlo
rofluorocarbons by persons with chronic 
lung or heart disease. Another comment 
urged a ban because inhalation of chlo
rofluorocarbons may cause direct ad
verse physiological reactions for asth
matics and people who become sensitized.

The comments were directed a t issues 
that are distinct from the concerns that 
prompted the proposed warning; there
fore, those persons commenting should 
file a citizen’s petition to propose a new 
rule to cover the hazards addressed in 
the comments, and the petition should 
include any data or studies they rely on 
to show that chlorofluorocarbons pose 
the risks described. The Commissioner 
points out that he discussed in detail in 
the document published in the F ederal 
R egister of March 3, 1975 (40 F R  8912) 
the evidence of various risks from aero
sols to the immediate users. He gave his 
basis for concluding that the need for 
certain other warnings about cardiac 
toxicity and adverse effects on the pul
monary system had not been sufficiently 
demonstrated a t that time.

33. Three comments argued that no 
warning should be required with respect 
to the risks from chlorofluorocarbons 
because it would dilute the effectiveness 
of other warnings that are required on 
products to alert consumers to more im
minent hazards.

The Commissioner rejects the com- ] 
ments. The consumer should be alerted
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to all the serious hazards posed by a prod
uct. While the impact of warnings might 
be reduced if numerous statements were 
included, the Commissioner concludes 
that the warnings on self-pressurized 
containers are not so numerous as to 
make the dilution effect an overriding 
concern a t this time.

34. A number of the comments urging 
a phaseout came from school children. 
Some expressed concern that the adverse 
consequences of present uses would oc
cur in the future and would affect them 
and future generations more than it 
would affect the adults who use the prod
ucts now.

The Commissioner recognizes the fact 
that the ill effects of chlorofluorocarbon« 
may fall more on future generations 
than (Hi the present generation of users. 
This confirms the need to proceed with 
a mandatory phaseout rath»* than rely 
completely on voluntary self-restraint 
coupled with a warning.

H azards F rom Alternatives

35. In one comment a beautician re
ported that in her personal experience 
as a beautieian, alternative propellants 
and product delivery systems used for 
cosmetics in lieu of chlorofluorocarbons 
caused eye irritations and other adverse 
effects. The comment urged FDA to 
check on the safety of the alternatives 
and to consider whether the alternative 
products posed worse hazards than chlo- 
rofluorocarbons. The comment asked 
whether companies have a responsibility 
to test cosmetics for safety before mar
keting them. Several other comments 
expressed concern about the flammabil
ity of alternative hydrocarbon propel
lants.

The Commissioner recognizes that it 
is possible th a t alternative products may 
also pose hazards of various types. The 
present action relates only to the adverse 
effects of chloroiluorocarbons upon 
stratospheric ozone, and the potential 
physiologic hazards from other products 
are not within the scope of this regula
tion. It is the Commissioner’s position 
that manufacturers should substantiate 
the safety of all their products before 
marketing, and under 21 CFR 740.10, 
cosmetic manufacturers are required to 
warn consumers if they have failed to 
perform testing to substantiate the safety 
of products. Furthermore, products must 
bear warnings necessary or appropriate 
to prevent a health hazard that may be 
associated with the product '(21 CFR 
740.1). If the adverse reactions associ
ated with a product are unreasonable, 
in number or severity, FDA will take reg
ulatory action. Citizens may petition 
FDA to take regulatory action with re
spect to any risk posed by regulated prod
ucts. I t would not be appropriate, how
ever, to leave an unsafe product on the 
market, because the possible risks of al
ternatives were not yet fully known and 
might also be unacceptable. Instead, no 
unsafe products should be marketed. The 
Food and Drug Administration endeavors 
to ensure the safety of aH cosmetics and 
products it regulates; FDA resources are 
limited, however, and in some in-
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stances, including with respect to cos
metics, FDA’s statutory authority needs 
strengthening. Within these constraints, 
FDA will continue to act to ensure the 
safety of all the products subject to the 
FFDCA.

Placement and S mall. Containers

36. Many comments urged the Com
missioner to  ensure that the warning 
was prominent by requiring it  to appear 
on the front of the package, rather than 
on the back, and in type size a t least Y* 
inch in height. One comment pointed out 
th a t no minimum type size requirement 
exists for warnings on animal drugs.

The Commissioner agrees that the 
warning should be prominent, but he 
believes that the proposed requirement 
is adequate to ensure this result. The 
warning must be conspicuous at the time 
of purchase, and ordinarily this require
ment could not be satisfied by putting 
the warning only on the back. The warn
ing need not necessarily appear on the 
front of the package. For example, it may 
appear on the top of the cap, on a hang 
tag, or another place conspicuous at the 
time of purchase. A minimum Mr,-inch 
type size is required under the general 
regulations applicable to certain required 
labeling on foods and cosmetics, and 
warnings on OTC drugs in self-pressur
ized containers (21 CFR 101.15(d) (for
merly 21 CFR 1.9(d), prior to recodifl- 
cation published in the Federal Rect̂ tur 
of March 15,1977 (42 FR 14302)), 369.21, 
and 740.10). If  this warning were re
quired to be in a larger minimum type 
size, it would distract attention from 
other equally Important warnings and 
information. The minimum type size re
quirements were fixed with regard to the 
small size of some containers and the 
various types of labeling Information 
that is required to appear on packages.

In considering these comments, the 
Commissioner carefully reviewed the size 
and placement requirements in the pro
posal, and noted that, in the case of med
ical devices and animal drugs, no gen
eral minimum type size requirements 
now exist. Accordingly, he has amended 
the proposed regulation to make these 
products subject to the same minimum 
Ms-inch type size requirement appli
cable to other products to which the 
regulation applies.

37. Two comments requested an ex
emption for “miniature” self -pressurized 
containers with 1 ounce or less of con
tents because of the length, of the warn
ing and the difficulties in fitting the 
warning into the space available on small 
containers.

The Commissioner anticipated the 
label space constraints inherent in small 
packages of self-pressurized containers 
and specified in the proposed rules th a t 
“the warning may appear on a  firmly 
affixed tag, tape, cord, or sticker or sim
ilar overlabeling attached to the pack
age.” Although these alternatives in
volve additional expense, it is clear th a t 
they are practical means of labeling 
small self-pressurized containers.

38. A comment urged the Commissioner 
to require the proposed warning on both
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the immediate container and the label
ing visible a t the time of purchase.

The Commissioner adequately dis
cussed in the preamble to the proposed 
rule his reasons for believing th a t a 
warning a ; the time of purchase would 
be sufficient. The comment provided no 
new information to alter the Commis
sioner’s analysis.

General Exceptions FRom Warnings

39>. Some comments expressed support 
for the Commissioner’s decision not to 
make the warning applicable to prescrip
tion drugs and urged a  similar exemption 
from the phaseout regulation.

The Commissioner accepts the com
ments with respect to the warning, but 
he is proposing to make the phaseout ap
plicable to prescription drugs unless the 
use of chlorofluorocarbons in them is es
sential, as discussed further in the 
phaseout proposal.

40. One comment suggested that an 
exemption should be provided for medi
cal uses, irrespective of their essentiality, 
because as a group the total amount of 
chloroiluorocarbons used for this pur
pose was small and would not pose a 
substantial risk. Other comments sug
gested that small packages of aerosol 
products, e.g„ those having less than I 
ounce capacity, be exempted from the 
proposed warning statement requirement 
and the proposal to phase out nonessen- 
tial uses of chlorofluorocarbons because 
the amount of chlorofluorocarbons re
leased in the atmosphere by small aerosol 
packages amounts to wily a fraction of 
1 percent of the total amount of chloro- 
fluorocarbons released.

The comments are not accepted. Vari
ous minor uses of chlorofluorocarbons 
may appear to present a minimal risk 
when considered individually but when 
cumulated the total becomes significant. 
Moreover, it would be inequitable to ex
empt a few uses on this basis apart from 
the essentiality of the use. The whole 
class of nonessential uses should be 
treated the same.

Essential Use s: General Comments

41. A number of comments were ad
dressed to the criteria for determining 
which products are essential and should 
not be phased out or required to bear a 
warning. I t  was suggested th a t the rule 
relating to the warning requirement 
contain a procedure fear petitioning to 
have products exempted from the warn
ing, and th a t the obligation to include 
a  warning in labeling be stayed a t least 
for OTC drug uses while such petitions 
were pending.

H ie final rule establishing the warn
ing requirement indicates the products 
which are exempt as essential products. 
No special procedure has been included 
for obtaining additional exemptions 
from the warning requirement. The 
Commissioner has considered all the re
quests for exemptions received in re
sponse to the proposal and has discussed 
below his disposition of them. Persons 
who believe additional exemptions are 
warranted may file a citizen’s petition 
under 21 CFR 10.30 (formerly 21 CFR 
2.7, prior to recodification published in
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the F ederal R egister of March 22, 1977 
<42 FR 15553)), to amend the regula
tion. A stay of the regulations will not 
be granted absent an extraordinary 
showing that it is warranted. If a stay 
were routinely granted with the filing of 
a petition, numerous unwarranted re
quests might be made merely to obtain 
the benefit of the stay.

The phaseout proposal indicates that 
a product will be considered essential 
only if there is no technically feasible 
alternative to the use of the chloro
fluorocarbon in the product, the product 
provides a  substantial health benefit, 
environmental benefit, or other public 
benefit that would not otherwise be ob
tainable, and the use does not involve a 
significant release of chlorofluorocar- 
bons into the atmosphere or the release 
is justified by the benefit. The same cri
teria guided essentiality determinations 
with respect to the warning. A procedure 
for requesting determinations that a 
product is essential has been included 
in the phaseout proposal. I t  is appro
priate to include such a procedure in the 
phaseout regulation, even though it is 
not in the warning regulation, because of 
the indefinite long-term effect of the 
prohibition and the possibility that new 
products providing life-saving or other 
essential benefits may be developed. The 
criteria for essentiality are similar for 
both the phaseout and the warning. The 
Commissioner notes, though, that there 
is less reason to regard products as ex
empt from the warning, since the warn
ing does not prevent marketing or use 
of products.

42. One comment criticized the Com
missioner’s criteria for essentiality, 
Insofar as they applied -to the warning 
and the phaseout, since they did not rec
ognize that a product may be essential 
because it “confers unique benefits be
cause of its aerosol form.” In addition, 
several comments criticized the Commis
sioner’s determination that most prod
ucts in self-pressurized containers are 
nonessential, and mentioned the con
sumer preference for self-pressurized 
containers, exactness of dose, and lon
gevity of storage as factors showing 
essentiality.

The Commissioner believes the essen
tiality criteria provide for an appro
priate recognition of all factors that may 
make a product essential. A self- 
pressurized container could be con
sidered essential if the form conveys a 
substantial benefit not obtainable from 
alternate means of delivery. The Com
missioner still finds that almost pll uses 
of chlorofluorocarbons as propellants in 
FDA-regulated products are not essen
tial, but serve principally as conven
iences. Counterparts to self-pressurized 
containers exist that perform essen
tially the same function. The applica
tion of the essentiality criteria to spec
ified products raised in the comments is 
discussed below.

43. Several comments requested that 
all OTC drug manufacturers using 
chlorofluorocarbon propellants in their 
drug products be permitted to continue 
marketing such products without the

necessity of a warning statement until 
the chlorofluorocarbon ban becomes ef
fective. I t  was asserted that all OTC 
drugs in self -pressurized containers con
fer a benefit which far outweighs the rel
ative risk of environmental harm, 
especially since the use of chlorofluoro
carbons in OTC drug products consti
tutes such a small percentage of chloro
fluorocarbon propellant use. In addition, 
these comments emphasized the essen
tial part that OTC drugs play in our 
health-care system. Alternatively, the 
same comments suggested that all OTC 
“medicines” containing chlorofluorocar
bons that confer a health benefit or that 
provide more than consumer conven
ience be exempt from the warning state
ment. Another comment supported an 
exemption for medical products in which 
the dose delivered is significant.

As stated in the preamble to the pro
posed warning statement, the warning is 
being proposed for virtually all uses of 
chlorofluorocarbons in self-pressurized 
containers because most uses are, in the 
Commissioner’s judgment, not essential. 
Therefore, the Commissioner cannot ac
cept the suggestion to exclude all OTC 
drugs from the warning statement be
cause it is obvious that not all chloro
fluorocarbon uses in OTC drugs are es
sential. Antipenspirants, for example, are 
OTC drugs because of their effect on the 
structure and function of the body, and 
a self-pressurized package is not essen
tial for these products, m  fact, even the 
comments acknowledge in their alterna
tive suggestion that the use of a self- 
pressurized container for some OTC 
drugs provides merely a convenience and 
not a health benefit.

The fact that the use of chlorofluoro
carbon propellants in OTC “medicines” 
is estimated by the comments to be 
small—about 3 percent—of the total 
amount of chlorofluorocarbon propel
lants used in FDA-regulated products is 
not the only criterion to be used in de
termining whether or not the warning 
statement should appear on OTC drugs. 
In addition to the amount of chloro- 
fluorocartoons used, the issues of feasible 
alternatives to the use of chlorofluoro
carbons and the benefit, if any, derived 
from the use of the chlorofluorocarbons 
must be considered. If the dose delivered 
is significant, and other systems cannot 
provide an equivalent control of the dose, 
this would be an important factor in es
tablishing that a specific product is es
sential. If suitable alternatives exist, 
however, or If there is no significant 
benefit derived from the use of the 
chlorofluorocarbon, the warning state
ment is appropriate despite the fact that 
the amount of chlorofluorocarbon used 
in the product is quite small.

Likewise, the inclusion of the warning 
statement on certain OTC drugs does not 
imply that these OTC drugs are not an 
essential part of our health system. It 
merely means that the use of chloro
fluorocarbons in the product containing 
the warning is nonessential, i.e., that 
other suitable means of product delivery 
exist and the products themselves, in a 
self-pressurized container, serve only as

a convenience, providing no special ben
efits that outweigh the risks posed.

Furthermore, the distinction between 
OTC drug products that are “medicines” 
and those that are not, is a distinction 
suggested by the comments, whose 
meaning is uncertain. The amount of 
chlorofluorocarbons in the “medicines” 
category depends upon the meaning to 
be given to the term. If a product were 
to be considered a “medicine,” and 
therefore exempt from the warning and 
phaseout merely because it made a ther
apeutic claim, it could lead to a prolifer
ation of questionable claims.

The Commissioner concludes that an 
OTC drug product should ' be exempt 
from the warning statement only if it is 
determined by FDA that the use of a 
chlorofluorocarbon propellant in the 
specific product is essential.

Each comment received requesting an 
exemption for a specific OTC drug prod
uct or class of OTC drug products from 
the warning statement or the phaseout 
has been considered and discussed below 
in determining what OTC drug products 
should be exempt from the warning 
statement. The Commissioner has also 
discussed below comments on the notice 
of intent that bore on the essentiality of 
prescription drugs, even though pre
scription drugs are not subject to the 
warning, if the essentiality issue for the 
prescription drug was similar to that for 
an OTC drug.

Essential Use s: -Specific P roducts

44. In addition to several comments re
questing that all OTC drug products be 
exempted from the warning statement, 
many other comments requested that 
one or more specific OTC drug products, 
or classes of OTC drug products, be ex
empted from the warning statement. 
Many of these same comments also re
quested that a specific product or class 
of products, be exempted from the phase
out regulations. Some of the types of 
drug products covered by these comments 
include: topical analgesics, sunburn 
remedies, topical antimicrobial agents, 
insect bite products, topical antifungal 
agents, surgical spray dressings, and topi
cal anti-inflammatory agents. The com
ments argued that the benefits of the 
products for human health far outweigh 
the problem of ozone depletion. Many of 
the comments stressed the unavailability 
of suitable replacements for the chloro
fluorocarbon propellants, the small 
amount of these propellants used in drug 
products, and the efficient, nontrauma
tizing mode of application afforded by 
aerosols. Some of the comments also 
pointed out that the possibility of sec
ondary infections, present when an oint
ment or lotion had to be applied with 
the fingers, would be greatly reduced.

With respect to many of the products 
identified in the comments, the Commis
sioner believes that having the drug in a 
self-pressurized container is a conven
ience to the user. For example; it is rec
ognized that using a self-pressurized 
container is not as messy as applying an 
ointment or cream. The fact that the 
drug is available in other delivery forms
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Indicates, however, th a t the aerosol 
dosage form is not necessary for the drug 
to achieve its desired effect. Even the 
aerosol drug products used to treat shin, 
infections are available in other dosage 
forms. Thus, i t  would appear that manu
facturers have not considered the pos
sibility of secondary skin infections to 
be of such a  concern to preclude their 
marketing of these other dosage forms.

The active ingredients of many of the 
drug products for which an exemption 
was requested are currently being sold 
in other forms, such as ointment, lotions, 
creams, and powders. Thus, it appears 
that other forms of product delivery 
exist. Further, it  would seem that for 
some of these products where the actual 
amount of active ingredient delivered 
is not critical, an alternative propellant 
or a mechanical pump could be used in 
place of the chlorofluorocarbon. Accord
ingly, the Commissioner concludes that 
the essentiality of their use has not been 
established.

45. Several comments requested that 
drugs in self-pressurized containers in
tended for inhalation in the treatment 
of bronchial asthma be declared essen
tial and thus exempt from both the 
Warning requirement and the proposed 
phaseout regulations. The products men
tioned in the comments were either 
steroid-containing products or OTC and 
prescription adrenergic bronchodilator 
drug products. One comment requested 
that “all metered-dose medicinal aero
sols for inhalation therapy” be exempted 
from the phaseout regulations. Another 
comment requested that metered-dose 
steroid aerosol products intended for ap
plication to the nasal mucosa be ex
empted. One comment urged that the ex
emption in the proposed rule for drugs 
intended for “bronchial asthma attacks” 
be broadened to include a  prophylactic 
inhalant used to prevent asthmatic a t
tacks.

Justifications included in these com
ments for the continued use of chloro- 
fluorocarbons in products for inhalation 
centered around several different facts. 
The first fact was that, unlike other com
mercially available propellants, the 
chlorofluorocarbons maintain a  constant 
internal canister pressure throughout 
the shelf life of the product. As a result, 
a self-pressurized container containing a 
chlorofluorocarbon can deliver a  potent 
therapeutic drug in precisely metered 
doses, with the last dose containing the 
same quantity of drug as the first dose. 
Further, these drugs, because of their 
cholorofluorocarbon propellant, provide 
a uniform distribution of the therapeu
tic agent in small particle size to hard- 
to-reach mucous membranes. Applica
tion of these therapeutic agents in this 
manner achieves the therapeutic objec
tive with lower doses of medication than 
do systemic doses. Another factor cited 
in support of these products is that other 
forms of the product do not produce the 
same clinical effect.

The Commissioner recognizes the im
portance of chlorofluorocarbons in pro
viding effective metered doses for use in 
inhalation therapy of certain diseases
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and, in general, accepts these comments. 
He does not, however, believe that an ex
emption should be worded as broadly as 
“all metered-dose medicinal aerosols for 
inhalation therapy.” Such a broad ex
emption would cover products even if 
another suitable form of product delivery 
exists for the treatment of the particular 
disease for which the drug is recom
mended. The Commissioner believes, 
therefore, that the proposed exemptions 
should not be in broad terms but should 
assure that only essential uses of self- 
pressurized containers with chloroflu
orocarbon propellants are exempted.

Based on the comments received, the 
Commissioner is proposing that the fol
lowing metered-dose drug products for 
inhalation be considered essential: fl) 
Metered-dose steroid products for nasal 
inhalation, (2) metered-dose steroid 
products for oral inhalation for treat
ment of bronchial asthma, and (3> 
metered-dose adrenergic bronchodilators 
for oral inhalation for treatment of 
bronchial asthma. H ie first two types of 
metered-dose aerosols are all prescrip
tion drugs. Some products in the third 
category are OTC products, while others 
are prescription products, depending 
upon the active ingredient. H ie Commis
sioner is exempting all these products 
from the proposed phaseout. The warn
ing requirement does not apply to pre
scription drugs. As proposed, the Warn
ing requirement exempted OTC drugs 
intended for direct inhalation for treat
ment of bronchial asthma attacks. How
ever, to be more specific, the Commis
sioner now believes that this class of 
products should be identified as metered- 
dose adrenergic bronchodilators for in
halation. The regulation has been revised 
accordingly.

The prophylactic inhalant to prevent 
asthma attacks referred to in one of the 
comments is a  prescription drug which 
would not be subject to the warning re
quirement. The Commissioner agrees the 
use is essential and it is covered by an 
exemption in the proposed phaseout reg
ulation for metered-dose steroid drugs 
for inhalation.

46. One comment requested that the 
proposed warning statement exemption 
for OTC drugs be broadened to include 
"metered-dose aerosols for medicinal 
therapy.” The comment neither identi
fied any specific product covered by such 
a phrase nor did it indicate if such prod
ucts were OTC or prescription products. 
The comment did, however, refer to the 
successful use of a metered-dose aerosol 
drug product containing a  decongestant 
as a  substitute for a plastic squeeze 
bottle. By using the metered-dose aero
sol product, the comment indicated that 
the possibility of contaminating the con
tents of the squeeze bottle through mu
cous and associated bacteria being drawn 
back into the container would be 
eliminated.

The Commissioner recognizes the es
sentiality of metered-dose aerosols for 
delivering certain drugs. As stated above, 
OTC metered-dose adrenergic broncho
dilators for inhalation have been ex
empted from the warning statement. The
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Commissioner concludes, however, that 
not every OTC drug in a metered-dose 
aerosol would necessarily constitute an  
essential use of chlorofluorocarbons. 
Some of these products could be in a 
metered-dose aerosol form merely for 
convenience purposes. Therefore, the 
comment as submitted is not accepted. I t  
Is noted, however, that, in addition to be
ing used for OTC drug products, me
tered-dose aerosols are also used for pre
scription drugs, and as already discussed, 
several types are considered to be essen
tial and are exempt from the proposed 
phaseout.

With respect to the alleged advantage 
of a self-pressurized container over a 
squeeze bottle for nasal application, the 
Commissioner is not aware of any con
tamination problems associated with 
squeeze bottles, possibly because most of 
the nasal sprays In squeeze bottles con
tain a bacterial preservative. However, ff 
such contamination of nasal sprays in 
squeeze bottles is presently a problem, 
comments should be submitted on this 
issue on the proposed rule to phaseout 
chlorofluorocarbon propellant uses. 
Therefore, the comment as submitted £s 
not accepted.

47. Three comments requested that 
OTC contraceptive vaginal foams be ex
empt from the phaseout regulations and/ 
or from the warning statement. These 
comments indicated that the chloro
fluorocarbon propellants are currently 
the only available propellants that 
achieve foams of proper consistency and 
stability. It was stated that the foam drug 
products are dependent upon two char
acteristics to achieve their contraceptive 
effect: one the active spermicidal agent, 
and the other the physical barrier pro
vided to the cervical os due to the con
sistency of the foam. In  addition, it was 
emphasized that contraceptive foam 
products are an essential form of birth 
control for a segment of the population, 
and the use results in very little release 
of chlorofluorocarbons to the atmosphere 
since these products contain 10 percent 
or less of chlorofluorocarbons.

H ie Commissioner agrees that contra
ceptive vaginal foams should be ex
empted from the proposed phaseout reg
ulations. While other contraceptive 
methods exist, the contraceptive vaginal 
foams provide a method, ayailable over 
the counter, that is found acceptable by 
a small select population of female». No 
satisfactory substitute propellant has 
been found to date according to the sub
missions, and there is the risk of reduced 
effectiveness or safety of the product 
through use of the wrong propellant. In 
the absence of another suitable delivery 
system for applying these spermicidal 
agents, the Commissioner concludes that 
in view of the benefit of the contraceptive 
vaginal foams that would not be obtain
able without the chlorofluorocarbons and 
the small amount of propellant used, 
these products should be exempt from 
the proposed phaseout regulations and 
from the warning statement required on 
nonessential uses of chlorofluorocarbons.

418. Two comments urged the Commis
sioner to determine that cytology fixa-?.
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tives, medical adhesive sprays and re
movers, pre-tape sprays and surgical 
lubricants are essential and that their 
health benefits far outweigh the ozone 
depletion risks. One comment indicated 
that the only available alternative pro
pellants that would function properly in 
the cytology fixative and other sprays 
were flammable and introduce a usage 
hazard in hospital, clinic, and laboratory 
environments.

The cytology fixative spray results in a 
superior tissue preparation, especially in 
the preparation of Pap smears. The Com
missioner concludes that this use should 
be regarded as essential, and it has been 
exempted from the warning and the pro
posed phaseout. The comments did .not 
provide sufficient information however, 
to establish that any of the other devices 
discussed in these comments are essen
tial. The use of a self-pressurized con
tainer to apply medical adhesives, lubri
cants, and other substances appears to be 
a  convenience and alternative means of 
application are possible, e.g., liquid ad
hesives for topical application. Accord
ingly, these uses of chlorofluorocarbon 
propellants will be subject to the warning 
requirements, and are proposed to be 
phased out, but the Commissioner will 
consider further information submitted 
in response to the phaseout proposal that 
relates to whether these uses are essen
tial.

49. One comment declared that certain 
personal hygiene aerosol products, in
cluding foot powder spray and foot and 
shoe eooling sprays, are “important in 
terms of personal comfort, antiper- 
spirant and deodorizing activity for 
feet.” Continuing to market these prod
ucts was reported as essential to the 
company’s economic well being.

The Commissioner does not disagree 
with the contention that the personal 
hygiene products named may be im
portant to some persons for comfort, but 
alternate delivery systems are available 
for these products, e.g., powders. No al
ternatives may exist that provide the 
equivalent coolant effect, but this effect 
is a temporary convenience, and interre
lated with the propellant use.

50. One comment inquired about the 
applicability of the warning requirement 
to prescription animal drugs, and an
other comment urged that prescription 
drugs considered essential for human use 
be deemed essential as animal drugs as 
Well.

The Commissioner intends to make the 
regulation applicable to all animal drugs. 
Essentiality requires an examination of 
alternatives and the benefits of use of 
products and these factors may vary with 
the circumstances. No specific informa
tion was submitted to show that any 
particular animal drugs in self-pres
surized containers with chlorofluorocar
bon propellants were essential, and ac
cordingly, no exceptions have been made 
for animal drugs. Any person who be
lieves a use is essential should submit 
comments in response to the proposed 
phaseout showing why the particular use 
is believed to be essential under the cri
teria stated in the proposal.

T iming of R egulatory Action; Effec
tive Date

51. Several comments specifically sup
ported the Commissioner’s decision to 
initiate regulatory action at this time 
without waiting for up to 2 years, as 
recommended by the NAS Committee, for 
additional research. As already discussed, 
other comments urged a delay to await 
further research. Still other comments 
expressed a strong preference for imme
diate regulatory action, with several 
comments expressly endorsing an imme
diate ban on use of chlorofiuorocarbons. 
Some comments, favoring an immediate 
ban, disagreed with the proposal to re
quire a warning on the grounds that a 
warning would be futile and/or delay a 
ban.

The Commissioner disagrees with the 
comments to the extent they urged im
mediate action without observance of the 
usual notice-and-comment procedures 
for issuing rules. Observance of these 
procedures is consistent with the IMOS 
Task Force recommendation that agen
cies  ̂initiate regulatory action a t present 
so that thorough and thoughtful action 
could be given to the action. Further
more, an immediate ban would not have 
permitted preparation of a draft en
vironmental. impact statement for the 
phaseout, and coordination of the ban 
with other Federal agencies. The Com
missioner also believes that a reasonable 
period for a phaseout should be per
mitted; accordingly, he has not proposed 
an immediate ban. In the Commissioner’s 
judgment, the warning will be helpful in 
reducing uses on an interim basis, and it 
will become effective shortly.

52. A few comments urged that regu
latory action be delayed until alternative 
hydrochlorofluorocarbon propellants are 
available, or it is definitely known that 
they are unsafe and would not be mar
keted in the future for personal care 
products. They viewed hydrocarbon pro
pellants as undesirable in terms of prod
uct performance, consumer preference 
and the increased risks of flammability. 
Rather than have aerosol fillers cease to 
make aerosol products or switch to hy
drocarbons; only to switch again at extra 
cost to hydrochlorofluorocarbohs if they 
became available, FDA was urged to wait 
“a little more time” for the completion 
of toxicological testing on hydrochloro
fluorocarbon propellants that could be 
used as substitutes for chlorofluorocar
bon propellants. A comment stated with
out explanation that more information 
on the toxicity of hydrochlorofluorocar- 
bons would be available within 9 0  days.

DuPont, a leading producer of hydro- 
chlorofluorocarbons, has reported (Ref. 
40) that adverse toxicological findings 
were found for- certain hydrochloro- 
fluorocarbons in initial screening tests 
for mutagenicity and/or teratogenicity. 
As a result, long-term inhalation studies 
were planned and “in all likelihood” the 
company will not offer certain hydro- 
chlorofiuorocarbons for use in personal 
products until “approximately January 1, 
1980.” Information was also submitted 
to show that hydrochlorofluorocarbons 
do not pose a significant risk of causing

ozone depletion or other adverse en
vironmental effects.

A delay to await the availability of 
alternative hydrochlorofluorocarbon pro
pellants is likely to involve a considerable 
delay well into 1980, with no assurance 
that the alternatives would be found to 
be safe and available. Alternative prod
uct delivery systems, such as pumps and 
nonspray products, already exist for most 
products in self-pressurized containers 
using chlorofiuorocarbons^ Accordingly, 
the Commissioner concludes that a delay 
to await further testing of hydrochloro
fluorocarbons that may possibly be used 
as substitutes is not warranted.

53. One comment from an industry as
sociation reported that the use of chloro
fluorocarbon propellants in self-pres
surized containers is declining and that 
today two-thirds of all aerosols on the 
market use other propellants. The com
ment suggested that this decline in use 
warranted postponement of all regula
tory action.

The Commissioner believes that the de
cline in the use of chlorofluorocarbon 
propellants is a welcome development. 
Other reports indicate that there has 
been a decline in the use of chlorofluoro
carbon propellants (Ref. 41). The Com
missioner also recognizes that alterna
tive product delivery means are being ex
tensively promoted and as a result, the 
use of chlorofluorocarbon propellants 
may decline further. The switch to al
ternatives by manufacturers may be in 
anticipation of the issuance of the final 
rule requiring the warning and the effect 
a warning will have on consumer pur
chases. If the Commissioner indicated he 
would withhold all regulatory action for 
a considerable period, the decline may 
cease. Thus, the present decline is not a 
justification for postponing all action.

The decline in use of chlorofluorocar
bon propellants is, however, a develop
ment which is relevant in establishing an 
effective date for the warning require
ment. Under the proposed regulation, the 
warning would have been required on 
products initially introduced into inter
state commerce 30 days after the final 
rule was issued. This time span was short, 
and it was recognized that it would ne
cessitate costly overlabeling, and perhaps 
some distribution difficulties, but it was 
believed necessary to require fast imple
mentation of the warning requirements 
so that consumers could become aware of 
the risk and, through their purchasing 
decisions, reduce the use of chlorofluoro
carbon propellants. At the time the regu
lation was proposed, it was not possible 
to foresee the extent to which industry 
would promote alternative product deliv
ery means, apparently in anticipation of 
the potential consumer reaction to the 
warning.

The Commissioner believes that his 
basic aim of reducing nonessential uses 
of chlorofluorocarbon propellants is be
ing achieved even before the final rule 
requiring a warning becomes effective. 
Accordingly, it is possible, consistent with 
the overall aim of reducing use, to extend 
the time for complying with the warning 
requirement. By extending the effective 
date, the warning can be implemented
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with a lesser amount of costly overlabel- 
ing, and with less potential for disrup
tion in distribution, as discussed further 
below. The establishment of a final rule 
requiring a warning with a fixed effective 
date in the relatively near future, will 
maintain the incentive manufacturers 
have to develop and promote alternative 
delivery systems in anticipation of the 
consumer reaction to the warning. Thus, 
despite the extended time to comply with 
the warning, the warning requirement 
can still be expected to achieve its basic 
purpose of reducing use in the interim, 
pending a phaseout.

54. A number of comments strenuously 
objected to the Commissioner’s proposal 
to require the warning on all products 
labeled or initially introduced into inter
state commerce on or after 30 days from 
the issuance of a final rule requiring a 
warning. The effective date was viewed 
as especially onerous to the extent it 
would have required additional labeling 
on fully labeled products in inventory. 
Some comments asserted that the effect 
of the proposed 30-day effective date was 
to deprive companies of their right to 
comment since the only way to comply 
with the requirement, if retained, would 
be to order complying labels even before 
a final rule was adopted.

The comments also urged that the 
warning be required only on new perma
nent labeling ordered after the effective 
date, and that no requirement be imposed 
that would necessitate the use of stickers. 
Stickers were described as impractical be
cause of poor adhesives and expense.

In support of these views, a trade 
association submitted a survey of its 
members of the cost of and time needed 
for compliance with the requirement for 
warning labeling. The time to label exist
ing inventory with stickers or other 
overlabeling was estimated to be between 
5 and 31 weeks, with most companies 
requiring more than 11 weeks. The di
rect cost was estimated at between 6 
and 8 million dollars, and it was reported 
that many companies would have to sus
pend shipments for a month or more re
sulting in lost sales. The time estimates 
were made in relation to “ideal condi
tions.” If all companies were placing 
rush orders at the same time, the time 
would'be greater, and might even dou
ble. Another comment considered any
thing less than 6 months to sticker exist
ing inventory to be “impossible.”

The direct cost of labeling new pro
duction with stickers was estimated to 
be nearly $3 million. The trade associa
tion estimated that between 4 and 15 
weeks would be needed for companies to 
be prepared to apply stickers to new pro
duction, with most companies being 
ready in 11 weeks. I t  was reported that 
some companies would have especially 
severe difficulties in complying because 
they did not have machines on hand to 
apply overlabeling.

The survey also included estimates of 
the time needed to include the warning 
in a permanent labeling change. The 
total time for processing a permanent 
labeling change under ideal conditions 
from art work through initial shipment
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of a newly labeled product in interstate 
commerce was estimated as varying from 
6 weeks to over 45 weeks, with two- 
thirds of the companies needing about 
6 months. I t  was noted that the length 
of time between production and inter
state shipment was long in some in
stances because some manufacturers 
produce a year’s supply a t  a time and 
inventory it for shipment.

The comments urged several different 
schedules for putting the warning re
quirement into effect, with most sup
porting a 30-day effective date for order
ing labeling, 6 months for labeling 
products, and 12 months for initial intro
duction into interstate commerce. It was 
noted that an early effective date would 
have a relatively greater impact on 
smaller companies.

The Commissioner is persuaded that 
the 30-day effective date would impose 
unusual practical difficulties particularly 
with respect to stocks of fully labeled 
containers on hand. Accordingly, he has 
changed the effective date provision to 
minimize the need to overlabel existing 
inventory. The warning will be required 
on all products initially introduced into 
interstate commerce 6 months after the 
date of publication of this final rule. Most 
companies can complete a permanent 
labeling change within 6 months accord
ing to the industry survey.

Use of some stickers or other overla
beling may nonetheless still be neces
sary for some companies. This will par
ticularly affect products, for which a 
large supply is produced a t a single 
time, to achieve economies of scale, with 
shipments being made throughout a later 
period. The entire existing inventory 
does not, however, have to be overla- 
beled before the effective date. The com
panies need only relabel the amount 
about to be introduced into interstate 
commerce. The comments did not indi
cate how much time was needed to 
meet current distribution requirements 
and maintain distribution on a contin
uing basis. The Commissioner believes 
6. months should be reasonably adequate 
for this purpose.

Setting the effective date earlier than 
6 months might increase the impact on 
products with heavier sales in the Christ
mas season which are ordinarily shipped 
into interstate commerce several weeks 
in advance. An earlier date would, 
though, necessitate increased use of 
stickers and other overlabeling on these 
products as well as on many other prod
ucts that do not have this type of sea
sonal pattern.

The Commissioner rejects the sugges
tion that a 12-month effective date for 
compliance be established for products 
initially introduced into interstate com
merce. The establishment of an effective 
date for initial introduction into inter
state commerce is important to prevent 
stockpiling of noncomplying products 
by manufacturers for delayed shipment. 
While a 1-year effective date would vir
tually eliminate the need for any over
labeling, it would delay inordinately the 
appearance of the warning on all newly 
shipped products. This could reduce the
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incentive manufacturers presently have 
to develop alternative products. If the 
effective date were set at the maximum 
period the slowest company needed to 
implement permanent labeling changes, 
it would delay the warning a consider
able time and long past the time most 
producers would need to include the 
warning in labeling. Accordingly, the ef
fective date has been set at 6 months 
since by this date many companies can 
include the warning in permanent label
ing, with no need to overlabel, and those 
companies who cannot complete a per
manent change within 6 months should 
be able to overlabel their remaining in
ventory without inordinate difficulty.

The Safety Commission staff has also 
attempted to minimize the need for over
labeling in developing its recommenda
tions for an effective date for the warn
ing labeling that the Safetjr Commission 
proposes to require (Ref. 42).

Initial introduction into interstate 
commerce of a finished product for pur
poses of this regulation means the first 
shipment of the product into interstate 
commerce by the firm marketing the 
product. There must be both physical 
movement in interstate commerce, and 
passage of title to the product. Thus, 
mere shipment of a product across State 
lines from a contract filler to the manu
facturer of the product would not con
stitute initial introduction into inter
state commerce. All products initially 
introduced into interstate commerce be
fore the effective date may continue to 
be distributed and sold even though they 
do not bear the warning statement. A 
finished product is a product which has 
been completely manufactured, pack
aged, and labeled.

55. One comment criticized the warn
ing proposal because the time schedule 
for comments did not allow time for 
comments on a study being done by In
ternational Research and Technology 
Corporation and Policy Models, Inc., 
(IRT Study) under contract with EPA, 
on the economic impact of a phaseout of 
chlorofluorocarbons propellants. The 
Commissioner also received two requests 
that additional time be allowed for the 
submission of comments on the draft 
Policy Models, Inc., study. The Commis
sioner extended the time for submission 
of comments to the docket for the notice 
of intent on the draft report done for 
EPA. One of the associations requesting 
the extension subsequently submitted a 
late comment to the docket for the pro
posed warning stating that “we reserve 
the right” to submit comments to PDA 
on the final report assessing the eco
nomic impact of a phaseout.

The Food and Drug Administration 
has prepared an inflation impact state- * 
ment of the phaseout of chlorofluoro
carbon propellants being proposed by 
FDA. The statement was developed, in 
large part, on the basis of the data re
ported in the IRT Study. Comments 
may be submitted on the FDA inflation 
impact statement to the docket for the 
proposed phaseout. In  developing its 
phaseout proposal, FDA considered the 
comments on the draft IRT Study sub-
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mitted in response to the grant of an ex
tension of time to comment. The Com
missioner notes that the submissions 
emphasized the economic impact re
ported in the IRT Study and the many 
uncertainties facing the aerosol industry 
about the safety and feasibility of po
tential substitute propellants. This in
formation essentially duplicates the 
timely comments submitted on the warn
ing proposal, which have been discussed 
above in this document.

The Food and Drug Administration 
prepared an inflation impact assessment 
for the warning requirement a t the time 
of the proposal, and considered the rele
vant comments submitted. Furthermore, 
the phaseout action being proposed by 
FDA will subsume whatever inflation 
Impact the warning will have in reducing 
use of chlorofluorocarbon propellants. 
The agency’s inflation impact statement 
for the proposed phaseout evaluates the 
impact comprehensively for the overall 
action being taken. Thus, the Commis
sioner concludes that with respect to the 
warning he has adequately fulfilled his 
obligations under Executive Order No. 
11821, OMB Circular A-107 and HEW 
guidelines to consider the inflation im
pact of regulatory actions.

Miscellaneous Comments

56. A few comments urged action to 
prevent advertising of products contain
ing chlorofluorocarbons.

The Commissioner has no jurisdiction 
over advertising, except for advertising 
for prescription drugs, products that are 
not subject to the warning requirement. 
He points out that when use is pro
hibited, advertising to promote the 
products can be expected to cease.

R e f e r e n c e s

1. Letter dated October 26, 1976 to Dr. 
Robert Schaffner from J. J. Daly, of E. I. 
duPont de Nemours and Co.

2. Molina, M. J. and F. S. Rowland, “Strat
ospheric Sink for Chlorofluoromethanes— 
Chlorine Atom—Catalyzed Destruction of 
Ozone," Nature, 249:810-812, June 28, 1974.

3. Wofsey, S. C., et al., “Freon Consump
tion Implication for Atmospheric Ozone," 
Science, 187:535-537, February 14, 1975.

4. Federal Task Force on Inadvertent Modi
fication of the Stratosphere, “Fluorocarbons 
and the Environment,” Chapter, V, June
1975.

5. Klauder, D. S., “Fluorocarbons in Aerosol 
Products Subject to the Jurisdiction of the 
Food and Drug Administration,” 1976, un
published staff memorandum.

6. Petition dated July 31, 1975 from Nat
ural Resources Defense Council (NRDC) et 
al. to the Commissioner of Food and Drugs, 
Docket No. 75P-0192.

7. Letter dated September 8, 1975 from 
Alexander M. Schmidt, Commissioner of Food 
and Drugs, to Thomas B. Stoel, Jr., of NRDC, 
Docket No. 75P-0192.

8. National Academy of Sciences Commit
tee on Impacts of Stratospheric Change, 
“Halocarbons: Environmental Effects of 
Chlorofluorometiiane Release,” 1-1 to 1-10, 
8-15, 1976.

9. National Academy of Sciences, Commit
tee on Impacts of Stratospheric Change, 
Panel on Atmospheric Chemistry, “Halo- 
carbons: Effects on Stratospheric Ozone,”
1976.

10. National Academy of Sciences, Climatic 
Impact Committee, "Environmental Impact 
of Stratospheric Flight,” 41-45, 1975.

11. Memorandum dated September 24, 1976 
to Russell W. Peterson, Chairman, Council 
on Environmental Quality from the Co- 
chairman of the Interagency Task Force on 
Inadvertent Modification of the Atmosphere.

12. Maugh, “Hie Ozone Layer: The Threat 
from Aerosol Cans is Real,” Science, 194:170— 
172, October 8, 1976.

13. Petition dated October 26, 1976 from 
NRDO et al. to the Commissioner of Food 
and Drugs, Docket No. 76P-0456.

14. Letter dated October 15, 1976 to Ms. 
Carroll Bastian from F. S. Rowland.

15. PR Notice 76-3 dated October 18, 1976 
from United States Environmental Protec
tion Agency, Registration Division, to Pro
ducers, Formulators, and Registrants of 
Pesticides.

16. Arthur D. Little, Inc., “Preliminary 
Economic Impact Assessment of Possible 
Regulatory Action to Control Atmospheric 
Emissions of Selected Halocarbons," prepared 
for U.S. Environmental Protection Agency, 
EPA Contract No. 68-02-1349, Task 8, ADL 
76072-80, Tables II-3, H-5, III-13, HI-15 and 
pages HI-6 to HI-11, IV-4, IV-14, 1975.

17. Letter dated October 12, 1976 to Russell 
W. Peterson, chairman, Council on Environ
mental Quality, from Alexander M. Schmidt, 
Commissioner of Food and Drugs.

18. Minutes of the January 6, 1977 Meet
ing of the Consumer Product Safety 
Commission.

19. Statement of Russell E. Train, Admin
istrator of EPA, in Hearing before the Sub- 
comm. on the Upper Atmosphere of the 
Comm, on Aeronautical and Space Sciences, 
U.S. Senate, 94th Cong., 2d Sess., 23-40 
<1976).

20. Memorandum of Law Submitted by 
CTFA in Opposition to the New York State 
Department on Environmental Conserva
tion’s Proposed Regulations for Chlorofluo
rocarbon Compounds, pp. 23-30 (November 
21, 1975). The preemption argument was also 
made in Chemical Specialties Manuf. Assn v. 
Berle, Complaint for Declaratory Judgment 
p. 9-10 (Civ. Action No. 76-CV—199 (NDNY
1976) ).

21. Memorandum dated November 26, 1976 
for S. John Byington of CPSC, Alvin Aim 
of EPA, and Sherwin Gardner of FDA from 
Steven D. Jellinek, Staff Director of the 
Council on Environmental Quality.

22. Minutes of the November 22, 1976 
Meeting of the Consumer Product Safety 
Commission, a copy of which appears in 
Hearing before the Subcomm. on the Upper 
Atmosphere of the Comm, on Aeronautical 
and Space Sciences, U.S. Senate, 94th Cong., 
2d Sess., 398 (1976).

23. Conference Report to accompany S. 
3219, H A  Rept. No. 94-1742, 94th Cong., 2d 
Sess., 33-39, 98-99 (1976) .

24. Statement and written answers of John 
W. Tukey in Hearing before the Subcomm. 
on the Upper Atmosphere of the Comm, on 
Aeronautical and Space Sciences, U.S. Senate, 
94th Cong., 2d Sess., 5, 8, 16, 17 (19?6)'.

25. National Aeronautics and Space Ad
ministration, Goddard Space Flight Center, 
“Chlorofluoromethane Assessment Workshop 
Report,” iii-viii, 1-6, (Preliminary) (March
1977) .

26. Statement of J. Peter Jesson in Hear
ing before the Subcomm. on Upper Atmos
phere of the Comm, on Aeronautical and 
Space Sciences, U.S. Senate, 94th Cong., 2d 
Sess., 184-186 (1976).

27. Testimony and written answers of H. S. 
Gutowsky, January 3, 1977, In Hearing be- 
for the Subcomm. on Upper Atmosphere 
of the Comm, on Aeronautical and Space

Sciences, U.S. Senate, 94th Cong., 2d Sess., 
18-22 (1976).

28. Singh, H. B., Stanford Research Insti
tute (California), February 17,1977, Personal 
communication.

29. Notice df Intent (Docket No. 76N- 
0460), Comment C0053, (Chou, C. C., R. J. 
Milstein, W. S. Smith, H. Vera Ruiz, M. J. 
Molina, and F. S. Rowland, “Stratospheric 
photodissociation of several saturated per- 
halo chlorofluorocarbon compounds in cur
rent technological use (fluorocarbons-13, 
113, 114, 115)," Department of Chemistry, 
University of California, Irvine, California.)

30. Notice of Intent (Docket No. 76N- 
0460), Comment C0051 (Howard, Carleton
J. , and K. M. Evenson, “Rate constants for 
the reactions of OH with CH4 and fluorine, 
chlorine, and bromine substituted methanes 
at 296 K,” NOAA, Aeronomy Laboratory in 
Boulder, Colorado; Howard, Carleton J., and
K. M. Evenson, “Rate constants for the re
actions of OH with ethane and some halo
gen substituted ethanes at 296 K,” NOAA, 
Aeronomy Laboratory -in Boulder, Colorado; 
and Howard, Carleton J., “Rate constants for 
the gas-phase reactions of OH radicals with 
ethylene and halogenated ethylene com
pounds,” NOAA, Aeronomy Laboratory in 
Boulder, Colorado.)

31. J. Angell (NOAA), February 28, 1977, 
Personal communication.

32. Letter dated February 17, 1977 to DJ S. 
Klauder from B. Goldberg, Radiation Biol
ogy Laboratory, Smithsonian Institution.

33. Letter dated October 28, 1976 to A. M. 
Schmidt, former Commissioner of Food and 
Drugs, from H. S. Gutowsky, Professor, Uni
versity of Illinois.

34. Letter dated December 8, 1976 to H. S. 
Gutowsky, Professor, University of Illinois, 
from S. Gardner, Acting Commissioner of 
Food and Drugs.

35. Fears, T. R., J. Scotto, and A. Schneider- 
man, “Skin Cancer, Melanoma, and Sun
light,” American Journal of Public Health, 
665:461-464, 1976.

36. Green, A. E. S., “A comment oh *Skin 
Cancer, Melanoma, ahd Sunlight,’ ” American 
Journal of Public Health, 671:59-60 (1977).

37. Rundel and Nachtwey Model for Ultra
violet Radiation and Non-melanoma Skin 
Cancer, Appendix A to FDA Draft Environ
mental Impact Statement, “Fluorocarbons: 
Environmental and Health Implications.”

38. Edwood, J. M. and J. A. Lee “Recent 
Data on the Epidemiology of Malignant Mel
anoma," Seminars in Oncology, 2:149-154, 
1975.

39. Biggs, R. H., W. B. Sisson, and M. M. 
Caldwell, 1975. “Response of higher terrestrial 
plants to elevated UV-B irradoamce,” in 
“Impact of Climatic Change on the Bio
sphere, Part I, Ultraviolet Radiation Effects,” 
pp. 4-34, 4-48, Nachtwey, D. S., Caldwell, 
M. M., and Biggs, R. H., eds., U.S. Department 
of Transportation DOT-TST-75-55, Washing
ton, DC (1975).

40. Letter dated March 1, 1977 to Glenn E.. 
Schweitzer, EPA, from Charles F. R e i n h a r d t ,  
E. I. DuPont de Nemours & Company, and 
comment No. 0021 submitted on the Notice of 
Intent (Docket No. 76N-0460).

41. “Chlorofluorocarbon Aerosols: Will 
There Be Any to Regulate?”, Modem Pack
aging 50:18-19, January 1977; “Hydrocarbon 
Aerosols Make it on Merits,” Chemical Week, 
120(4) :23, Jan. 26, 1977; “They’re Putting 
Sweat into Package,” Chemical Week, 119 
29-32, December 8, 1976; “Likely Fluorocar
bon Ban Causes Makers of Aerosols to Pro
mote Other Propellants,” Wall Street Journal, 
Dec. 24, 1976; International Research and 
Technology Corporation and Policy Models, 
Inc., “The Economic Impact of Potential 
Regulation of Fluorocarbon Aerosols,” 2-1 to 
2-21 (1977).

FEDERAL REGISTER, VOL. 42, NO. 83— FRIDAY, APRIL 29, 197:



RULES AND REGULATIONS 22033
42. Memorandum dated April 6, 1977, from 

Walter R. Holsky and Arlen J. Slobodow 
through Joann Langston to Elaine Besson re 
Section 27(c) Regulation Requiring Labeling 
of Chlorofluorocarbon Propellants.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201 (n), 
301, 402, 403, 501, 502, 505, 507, 512, 601, 
602,701(a), 52 Stat. 1041-1043 as amend
ed, 1046-1048 as amended, 1049, 1051- 
1053 as amended, 1054-1055, 57 £tat. 463 
as amended, 82 Stat. 343-351 (21 U.S.C. 
321 (n)), 331, 342, 343, 351, 352, 355, 357, 
360b, 361, 362, and 371(a))) and the 
National Environmental Policy Act of 
1969 (sec. 102(2), 83 Stat. 853 (42 U.S.C. 
4332)), and under authority delegated to 
the Commissioner (21 CFR 5.1), Chapter 
I of Title 21 of the Code of Federal 
Regulations is amended as follows:

SUBCHAPTER A— GENERAL
PART 101— REGULATIONS FOR THE EN

FORCEMENT OF THE FEDERAL FOOD, 
DRUG, AND COSMETIC ACT AND THE 
FAIR PACKAGING AND LABELING ACT
1. By adding new paragraph (c) to 

§ 101.17 to read as follows:
§ 101.17 Food labeling warning state- 

ments*
*  *  ■ *  *  *

(c) Self-pressurized containers with a 
chlorofluorocarbon propellant. (1) In 
addition to the warning required by 
paragraphs (a) and (b) of this section, 
the label on each package of a food in a 
self-pressurized container in which the 
propellant consists in whole or in part of 
a fully halogenated chlorofluoroalkane 
(chlorofluorocarbon) shall bear the fol
lowing warning:

Warning—Contains a chlorofluorocar
bon that may harm the public health and 
environment by reducing ozone in the 
upper atmosphere.

(2) The warning required by para
graph (c) (1) of this section shall appear 
on an appropriate panel with such 
prominence and conspicuousness as to 
render it likely to be read and under
stood by ordinary individuals under nor
mal conditions of purchase. The warning 
may appear on a firmly affixed tag, tape, 
card, or sticker or similar overlabeling 
attached to the package. The warning 
shall comply in all other respects with 
§ 101.2, e.g., type-size requirements.

(3) The warning required by para
graph (c) (1) of this section is applicable 
only to self-pressurized containers that 
use chlorofluorocarbons in whole or in 
part as a propellant to expel from the 
container liquid or solid material differ
ent from the propellant, but the warn
ing is not applicable to the use of chloro
fluorocarbon as a  stabilizer in food top
pings and spreads.

SUBCHAPTER D— DRUGS FOR HUMAN USE
PART 369— INTERPRETATIVE STATE

MENTS RE WARNINGS ON DRUGS AND 
DEVICES FOR OVER-THE-COUNTER 
SALE

Subpart B— Warning and Caution 
Statements for Drugs

2. By adding to § 369.21 the following 
new paragraphs at the end of the listing

for Drugs in Dispensers Pressurized by 
Gaseous Propellants to read as follows:
§ 369.21 Drags: warning and caution 

statements required by regulations.
*  *  *  • *

D rugs in  D ispensers P ressurized by 
Gaseous P ropellants 

* * * * *
In addition to the above warnings, the 

label on each package of a drug in a self- 
pressurized container in which the pro
pellant consists in whole or in part of a 
fully halogenated chlorofluoroalkane 
(chlorofluorocarbon) shall bear the fol
lowing warning:

Warning—Contains a chlorofluorocar
bon that may harm the public health 
and environment by reducing the ozone 
in the upper atmosphere.

This required warning for self-pres
surized containers that contain a fully 
halogenated chlorofluorocarbon shall ap
pear on an appropriate panel with such 
prominence and conspicuousness as to 
render it likely to be read and under
stood by ordinary individuals under nor
mal conditions of purchase. The warn
ing may appear on a firmly affixed tag, 
tape, card, or sticker or similar over
labeling attached to the package.

The warning for self-pressurized con
tainers that contain a fully halogenated 
chlorofluorocarbon is not required and 
should not be used for metered-dose ad
renergic bronchodilators for oral inhala
tion and contraceptive vaginal foams.

The warning is required only on self- 
pressurized containers that use a chloro
fluorocarbon in whole or in part as a 
propellant to expel from the container 
liquid or solid material different from 
the propellant.

*  *  *  *  *

PART 501— ANIMAL FOOD LABELING 
Subpart A— General Provisions

3. By adding to § 501.17 new paragraph
(c) to read a* follows:
§ 501.17 Animal food labeling warning 

statements.
* * * * *

(c) Self-pressurized containers with a 
chlorofluorocarbon propellant. (1) in ad
dition to the warning required by para
graphs (a) and (b) of this section, the 
label on each package of a food in a 
self-pressurized container in which the 
propellant consists in whole or in part 
of a fully halogenated chlorofluoroal
kane (chlorfluorocarbon) shall bear the 
following warning:

Warning—Contains a chlorofluorocar
bon that may harm the public health 
and environment by reducing the ozone 
in the upper atmosphere,

(2) The warning required by para
graph (c) (1) of this section shall appear 
on an appropriate panel with such prom
inence and conspicuousness as to render 
it likely to be read and understood by 
ordinary individuals under normal con
ditions of purchase. The warning may ap
pear on a firmly affixed tag, tape, card, 
or sticker or similar overlabeling a t

tached to the package. The warning shall 
comply in all other respects with § 501.2, 
e.g., type-size requirements.

(3) The warning required by para
graph (c) (1) of this section is applicable 
only to self-pressurized containers that 
use a chlorofluorocarbon in whole or in 
part as a propellant to expel from the 
container liquid or solid material differ
ent from the propellant.

PART 505— INTERPRETIVE STATEMENTS
RE: WARNINGS ON ANIMAL DRUGS FOR
OVER-THE-COUNTER SALE

Subpart B— Required Warning and Caution 
Statements

* 4. By adding to § 505.10 the following 
new listing for Dispensers Pressurized by 
Gaseous Propellants fbr Drugs, to read 
as follows:
§ 505.10 Animal drag warning and cau

tion statements required by regula
tions.
* * * * *

D ispensers Pressurized by Gaseous 
P ropellants for D rugs

The label on each package of a drug 
in a self-pressurized container in which 
the propellant consists in whole or in 
part of a fully halogenated chlorofluoro
alkane (chlorofluorocarbon) shall bear 
the following warning:

Warning—Contains a chlorofluoro
carbon that may harm the public health 
and environment by reducing ozone in 
the upper atmosphere.

This required warning for self-pres
surized containers that contain a fully 
halogenated chlorofluorocarbon shall 
appear on an appropriate panel with 
such prominence and conspicuousness as 
to render it likely to be read and under
stood by ordinary individuals under 
normal conditions of purchase. The 
warning may appear on a firmly affixed 
tag, tape, card, or sticker or similar over
labeling attached to the package. The 
warning shall appear prominently and 
conspicuously as compared to other 
words, statements, designs, or devices 
and in bold type on contrasting back
ground, but in no case may the letters be 
less than %6 inch in height.

The warning is required only on a self- 
pressurized container that uses a chloro
fluorocarbon in whole or in part as a 
propellant to expel from the container 
liquid or solid material different from 
the propellant.

* * * * *

SUBCHAPTER G— COSMETICS
PART 740— COSMETIC PRODUCT 

WARNING STATEMENTS
Subpart B— Warning Statements

5. By adding to §740.11 new para
graph (c) to read as follows:
§ 740.11 Cosmetics in self-pressurized 

containers.
* * * * *

(c) (1) In addition to the warnings re
quired by paragraphs (a) (1) and (b) (1) 
of this section, the label on each pack
age of a cosmetic in a self-pressurized
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container in which the propellant con
sists in whole or in part of a fully halo- 
genated chlorofluoroalkane (chlorofluo
rocarbon) shall bear the following 
warning:

Warning—Contains a chlorofluorocar
bon that may harm the public health and 
environment by reducing ozone in the 
upper atmosphere.

(2) The warning required by para
graph (c) (1) of this section shall appear 
on an appropriate panel with such prom
inence and conspicuousness as to  render 
it likely to be read and understood by 
ordinary individuals under normal con
ditions of purchase. The warning may 
appear on a firmly affixed tag, tape, card, 
or sticker or similar overlabeling a t
tached to the package. The warning shall 
comply in all other respects with § 740.2, 
e.g., type-size requirements.

(3) The warning required by para
graph (0 (1 ) of this section is applicable 
only to self-pressurized containers that 
use a chlorofluorocarbon in whole or in 
part as a propellant to expel from the 
container liquid or solid material dif
ferent from the propellant.

SUBCHAPTER H— MEDICAL DEVICES 
PART 801— LABELING

Subpart H— Special Requirements for 
Specific Devices

5. By adding to Part 801 new S 801.425 
to read as follows:
§ 801.425 Nonrestricted devices in self- 

pressurized containers with chloro
fluorocarbon propellants.

<a) The label on each package of a 
nonrestricted device in a self-pressurized 
container in which the propellant con
sists in whole or in part of a fully halo- 
genated chlorofluoroalkane (chlorofluo
rocarbon) shall bear the following warn
ing:

Warning—Contains a chlorofluoro
carbon that may harm the public health

and environment by reducing ozone in 
the upper atmosphere.

(b) The warning required by para
graph (a) of this section shall appear 
on an appropriate panel with such prom
inence and conspicuousness as to render 
it likely to be read and understood by 
ordinary individuals under normal con
ditions of purchase. The warning may 
appear on a firmly affixed tag, tape, card, 
sticker or similar overlabeling attached 
to the package. The warning shall ap
pear prominently and conspicuously as 
compared to other words, statements, 
designs, or devices and in bold type on 
contrasting background, but in no case 
may the letter be less than Via inch in 
height.

(c) The warning in paragraph (a) of 
this section is not required and should 
not be used for products intended for 
metered-dose adrenergic bronchodilators 
for oral liihalation, and for cytology fixa
tive uses.

(d) The warning required by para
graph (a) of this section is applicable 
only to self-pressurized containers that 
use a chlorofluorocarbon in whole or in 
part as a propellant to expel from the 
container liquid or solid material 
different from the propellant.

Effective date: These regulations shall 
be effective October 31,1977 for finished 
products initially introduced into inter
state commerce on or after that date.
(Secs. 201(n), 301, 402, 403, 501, 502, 505, 507, 
512, 601, 602, 701(a),. 52 Stat. 1041-1043 as 
amended, 1046-1048 as amended, 1049, 1051— 
1053 as amended, 1054-1055, 57 Stat. 463 as 
amended, 82 Sttat. 343-351 (21 U.S.C. 321 (n), 
331, 342, 343, 351, 352, 355, 357, 360b, 361, 362, 
and 371(a)); sec. 101(2), 83 Stat. 853 (42 
TJ.S.C. 4332).)

Dated: April 25,1977.
S herwin Gardner,

Acting Commissioner 
of Food and Drugs.

[FR Doc.77-12210 Filed 4-26-77;8:45 am]
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Title 15— Commerce and Foreign Trade
CHAPTER IX— NATIONAL OCEANIC AND 

ATMOSPHERIC ADMINISTRATION
PART 920— COASTAL ZONE MANAGE
MENT PROGRAM DEVELOPMENT GRANTS

Revised Regulations
AGENCY : National Oceanic and Atmos
pheric Administration, Commerce.
ACTION: Pinal Rule.
SUMMARY: These final regulations 
amend existing program development 
grant regulations to define procedures by 
which Coastal States can meet the new 
planning requirements and the require
ments for preliminary, approval con
tained in the 1976 amendments to the 
Coastal Zone Management Act of 1972.
EFFECTIVE DATE: May 30, 1977. *
FOR FURTHER INFORMATION CON
TACT:

Carol Sondheimer, Chief Program
Planning, State Programs Division,
Office of Coastal Zone Management,
202-634-1672.

SUPPLEMENTARY INFORMATION: 
Pub. L. 94-370, signed on July 26, 1976, 
amended the Coastal Zone Management 
Act of 1972, as amended. (16 U.S.C. 1451, 
et seq.), hereinafter referred to as the 
“Act.” As a result of amendments made 
to section 305 of the Act it is necessary 
to issue these regulations on the new 
subsections 305(b) (7), (8) and (9) and 
new subsection 305(d), to insure that 
coastal States understand the new re
quirements for development and subse
quent approval of coastal management 
programs.

On December 6, 1976, the National 
Oceanic and Atmospheric Administration 
(NOAA) published proposed amend
ments (41 FR 53418) to existing Part 920 
regulations which cover requirements for 
the development of coastal zone manage
ment programs, pursuant to section 305 
of the Act. The proposed amendments 
contained guidance to coastal States as 
to the requirements for meeting a new 
planning element on shorefront access 
and protection (subsection 305(b) (7) of 
the Act), a new planning element' on en
ergy facility (subsection 305(b) (8))> and 
a new planning element on shoreline 
erosion (subsection 305(b) (9) ). The pro
posed regulations also detailed the re
quirements for preliminary approval 
(subsection 305(d) ).

Written comments were requested by 
February 7, 1977. As of that date, sub
stantive comments had been received 
from twenty-seven reviewers. Twelve re
viewers addressed the shorefront access 
planning requirement. Twenty-one com
mented on the energy facility planning 
process, nine on the shoreline erosion 
planning element, and eleven on the pre
liminary approval process.. These com
ments have been considered in prepar
ing these final regulations. Major com
ments and NOAA responses are discussed 
below.

RULES A N D  REGULATIONS

D is c u s s io n  o f  M a jo r  C o m m e n t s  and 
NOAA R e sp o n s e

SHOREFRONT ACCESS PLANNING

(a) Definition of “B e a c h Two com
mentators felt the term “beach” was not 
defined sufficiently. One of these com
mentators felt that the term should be 
expanded to include dunes. The other 
felt the regulations should define 
“beach.” Conversely, one commentator 
felt that defining “beach” in terms of 
physical and public characteristics was 
too complex and that the regulations em
phasized unnecessarily the process of 
defining the term.

NOAA Response: NOAA feels that a 
definition of beach should not be part of 
these regulations as the physical char
acteristics of a beach vary widely among 
different geographic regions. The danger 
of providing a definition is in overlooking 
certain types of areas, or of limiting a 
State’s ability to take a more compre
hensive or creative approach than that 
provided for in the regulations. NOAA 
has revised § 920.17(b) (6) to permit 
States to define beach in terms of either 
physical or public characteristics. NOAA 
has added the word “dunes” to § 920.17
(b) (6) as a physical characteristic to be 
considered in defining beaches. It is not 
the intent of these regulations to empha
size the process of defining the term 
“beach” at the expense of developing a 
process for identifying and responding to 
shorefront access and protection needs. 
Accordingly^ the discussion of defining 
the term “beach” has been de-empha- 
sized by shifting that discussion to 
§ 920.17(b) (6), instead of retaining that 
discussions as § 920.17(b) (1) as it ap
peared in the proposed regulations.

(b) Definition of “Public”: Three re
viewers had comments addressed to what 
should be considered “public” beach and 
other “public” shorefront areas. One 
commentator felt that NOAA regulations 
should mandate the definition of “pub
lic.” Another commentator did not sup
port the confcept of “public” being con
sidered in terms of other than public 
ownership,, particularly as no examples 
were provided of what was meant by 
“other demonstrated public interest.” 
Conversely, a third commentator rec
ommended that States use a definition of 
“public” as comprehensive as existing 
State law allows.

NOAA Response: NOAA does not feel 
it appropriate to define, and thereby pos
sibly to limit, the term “public,” given 
variations among State laws. NOAA ac
cepts the recommendation that States 
use as comprehensive a definition of 
“public” as existing State laws allow. 
This has been incorporated into § 920.17
(b) (6) as a minimum requirement.

NOAA believes that ownership is not 
the sole determinant of a beach or shore- 
front area being “public.” Examples of 
“other demonstrated public interest” in
clude, but are not limited to, easements, 
leases, licenses or traditional and ha
bitual usage. These examples have been 
added to § 920.17(b) (6).

(c) Definition of “other public coastal 
areas”: One commentator asked whether 
the planning process for other public 
coastal areas could be applied to areas 
inland from the shoreline but within the 
coastal zone. Another commentator re
quested discussion of what constitutes 
other public coastal areas and recom
mended inclusion of barrier islands, wet
lands, bluffs, wildlife refuges and urban 
waterfronts.

NOAA Response: NOAA feels that the 
appropriate emphasis for the subsection 
305(b) (7) planning process is on shore- 
front public coastal areas. Other public 
areas inland from the shoreline but in 
the coastal zone can be addressed under 
other aspects of the basic program devel
opment, in particular the requirements 
having to do with geographic areas of 
particular concern. Similarly, while 
§ 920.17(b) (5) now includes wetlands, 
bluffs, etc., as examples of other public 
coastal areas, it is anticipated that 
preservation requirements for these 
types of areas will already have been ad
dressed as part of basic program develop
ment, especially in addressing the re
quirements for areas for preservation 
and/or restoration. Accordingly, it is an
ticipated that the primary focus under 
this specific planning requirement will 
be on the need for increased access to 
other public coastal areas, except in the 
case of islands which may not have been 
considered for preservation or access 
purposes as part of previous basic pro
gram development.

(d) Definition of “Access”: Three com
mentators expressed approval of the con
cept of “access” contained in the pro
posed regulations. One of these commen
tators was concerned, however, that “ac
cess” not be read to encourage excessive 
construction of highways or parking fa
cilities. A fourth commentator suggested 
that recognition be given to the need for 
access by public transportation, espe
cially. for urban areas. This same re
viewer felt the term “lateral access” was 
sufficiently explained. Another reviewer 
questioned whether a broader interpre
tation was intended for “access” under 
subsection 305(b) (7) of the Act than 
that intended for subsection 315(2) of 
the Act.

NOAA Response: NOAA does not feel 
that the discussion of physical access 
encourages construction of highways or 
parking facilities. If anything, the 
emphasis is on small scale, public access 
ways and transport. I t should be further 
noted that the language of subsection 
315(2) of the Act restricts the use of 
those funds to acquisition of lands or 
interest in lands and therefore can not 
be used for highway construction. In 
response to the comment that attention 
should be given to access needs of urban 
residents, language recommending this 
as a special consideration has been added 
to § 920.17(b) (2) . “Lateral access” is in
tended to refer to areas above mean 
high tide, or the ordinary high water 
mark in the Great Lakes, which could 
be considered as a means for increasing
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access to the shorefront only where a 
State does not have a  reasonable amount 
of public shorefront areas above mean 
high tide or the ordinary high water 
mark. Finally, NOAA believes the term 
“access” was intended to be Interpreted 
more broadly for planning purposes 
under subsection 305(b) (7) of the Act 
than for acquisition purposes under sub
section 315(2). NOAA believes that a 
coastal management program, which is 
developed pursuant to section 305 of the 
Act, may consist of more than those 
elements which are specifically fundable 
pursuant to other sections of the Act.

(e) Comments on **.Development of 
State P o l i c i e s One commentator in
dicated that requiring “development” of 
state policies for access and/or protec
tion does not take into account that 
existing State policies may be adequate. 
Conversely, another commentator sug
gested the proposed regulations did not 
provide adequate recognition for the pos
sibility of States having to adopt addi
tional authorities for access or preserva
tion purposes.

NOAA Response: In  response to both 
comments, § 920.17(a) (3) has been 
changed to refer to “articulation of State 
policies. . . ”

(f) General Comments on the Plan
ning Process Requirements: One com
mentator misinterpreted the intent of 
the requirements as not permitting use 
of section 305 funds for developing a 
planning process for protecting and/or 
providing access to other public coastal 
areas. This is, in fact, one of the purposes 
of this new section 305 planning require
ment. The same, commentator mis
understood that the general planning 
process (beyond defining the term 
“beach”) does in fact apply to other pub
lic coastal areas as well as public beaches.

Another reviewer did not realize that 
the planning process required by a new 
subsection 305(b) (7) ai the Act is a part 
of basic, overall coastal program develop
ment. As such, this element is subject 
to all the requirements for program ap
proval as part of the overall program. 
Finally, one commentator was concerned 
that provisions for providing access not 
be read to apply to private individuals. 
There is nothing in these regulations that 
can be read to require private individuals 
to provide access. However, the matter 
of how best to provide additional shore
line access, if there is a need for such 
access, is a matter that will be decided 
by States in the development of their 
management programs. Thus, there also 
is nothing hi these regulations to 
preclude States from requiring private 
individuals to provide shorefront access 
if that Is ah appropriate technique for 
assuring such access, and if State con
stitutions and laws do not prohibit such 
a requirement.

(g) Miscellaneous Comments: One 
commentator suggested that reference 
to "mean high tide” be expanded to read 
“or the ordinary high water mark in 
the Great Lakes.” Hite suggestion has 
been accepted and is reflected in § 920.17
(b)(3) and (b)(6).

(h) Comments "beyond the Scope: A 
number of comments were received 
which, are beyond the scope of this 
specific planning requirement. These in
clude:

(1) Comments addressed primarily to 
requirements of subsection 315(2) of the 
Act. These comments will be addressed 
a t the time regulations for subsection 
315(2) are promulgated:

(2) Comments suggesting any major 
Federal actions resulting from this plan
ning process would be subject to the Na
tional Environmental Policy Act of 1969 
(NEPA, Pub. L. 91-190, as amended).

ENERGY FACILITY PLANNING PROCESS

(a) Definition of “Energy Facilities”: 
Three commentators objected to the defi
nition of energy facilities (taken from 
the definition in subsection 304(5) of 
the Act) as being too broad. Conversely, 
three commentators recommended 
broadening the definition of energy fa
cilities or, at least, leaving the State the 
option of including more than those fa
cilities listed in subsection 304(5). Two 
commentators recommended th a t the 
emphasis in the planning process be on 
new (as contrasted to existing) facilities.

NOAA Response: Given the fact that 
“energy facilities” are defined In the 
Act in subsection 304(5), NOAA does not 
feel justified in adopting a less compre
hensive definition of the term. Further, 
since the definition in subsection 304(5) 
uses the phrase “includes at a  minimum, 
but is not limited to,” NOAA does feel 
justified in leaving an option for the 
State to  adopt a  more comprehensive 
definition of energy facilities to  be in
cluded in the planning process. This op
tion and examples of additional energy 
facilities or activities that are not in
cluded in the subsection 304(d) defini
tion but could be included for planning 
purposes are now contained in § 920.18
(b)(2). Finally, it is anticipated that 
the primary focus of the planning proc
ess will be on new and expanded energy 
facilities, given the language of the Act 
which speaks to “anticipating” impacts. 
This focus on new and expanded facili
ties represents a minimum requirement. 
The option again is left to the States 
to focus also on existing facilities.

(b) Definition of “Significantly Af
fect”: Four commentators objected to 
the definition of “significantly affect” 
(within the context of NEPA) as being 
either too broad or too unworkable. One 
commentator supported the definition 
of "significantly affect” within the con
text of NEPA.

NOAA Response: Section 920.18(b) (2) 
now includes a minimum definition of 
“significantly affect” in terms of sub
stantial or potentially substantial 
changes in land, air, water, minerals, 
flora, fauna, noise, and objects of his
toric, cultural, archaeological or aes
thetic significance in the coastal zone. 
States still have the option of using the 
NEPA definition of “significantly affect” 
if they prefer.

(c) Relationship of subsection 305(b)
(8) /Planning Requirement to subsection 
306(c) (8) /Consideration of the National

Interest Requirement: Five commenta
tors suggested th a t this planning proc
ess should be tied more closely to the 
national interest requirements of sub
section 308(c) (8) of the Act. In  effect, 
these commentators suggested that pro
vision of energy is in  the national in
terest, and therefore that the subsec
tion 305(b)(3) planning process should 
be interpreted as requiring coastal man
agement programs to provide for the sit
ing of energy facilities. Several of these 
commentators suggested specific lan
guage changes to various paragraphs of 
§ 920.18. In contrast, one commentator 
suggested a stronger emphasis on the 
goal of not locating energy facilities in 
the coastal zone that could be located 
elsewhere with a lesser impact on the 
environment.

NOAA Response: While there is a 
relationship between the energy facility 
planning process called for in subsec
tion 305(b)(8) of the Act and the na
tional interest requirements of subsec
tion 306(c)(8), there is also a relation
ship between this planning process and 
all other section 306 requirements. Fur
ther, there is nothing in subsections 
305(b)(8) and 306(c) (8) that can be 
read to require State management pro
grams to provide sites for energy facili
ties within the coastal zone. Subsection 
306(c) (8) requires only that States pro
vide for “adequate consideration of the 
national interest involved in planning 
for, and in siting of facilities (including 
energy facilities * * *) which are nec
essary to meet requirements which are 
other than local in nature.” (Emphasis 
added). Pursuant to the*related subsec
tion 306(e) (2) requirement of the Act, 
a State must demonstrate only that 
there are not arbitrary restrictions on 
or exclusions of uses of regional benefit 
(which can include uses of national in
terest) by local governments. This does 
not mean, however, that a coastal man
agement program must make site desig
nations for such uses. Finally, and per
haps most importantly, the commenta
tors have overlook«! the point that 
energy production and transport are not 
the only national interests to be con
sidered and incorporated into a man
agement program. The essence of coastal 
zone management, in general, and this 
planning requirement, in particular, is 
to develop and implement a process for 
considering and trading off various, 
often competing national interests. In 
response to comments, a new § 920.18
(b) (1) has been added which (i) gives 
greater mention to national energy 
needs while, at the same time, putting 
these needs in the context of balancing 
various other national interests, and (ii) 
speaks to the issue of a specific siting 
requirement and provides some accepta
ble alternatives for meeting the subsec
tion 305(b) (8) planning process require
ments.

(d) Definition of “Impacts”: Four 
commentators suggested changes as to 
what should be included for considera
tion as an “impact.” Two commentators 
suggested th a t the impact required to 
be analyzed for the Coastal Energy Im-
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pact Program (CEIP, section 308 of the 
Act) also be required for the subsec
tion 305(b) (8) planning process.

NOAA Response: Most of the sug
gested changes, such as considering wet
lands, dunes and beaches, increased 
storm erosion, and population changes, 
already are contained in § 920.18(b) (4). 
With respect to mandating considera
tion of CEIP required impacts for the 
subsection 305(b)(8) planning process, 
NOAA does not feel this is appropriate 
as not all states may participate in the 
CEIP program and other impacts may be 
more appropriate for consideration in 
those cases. Section 920.18(b) (4), how
ever, does encourage those States that 
anticipate a large involvement in CEIP 
to design their planning process to in
clude those impacts that will be re
quired for consideration under CEIP.

(e) General comments on the Plan
ning Process Requirements: (i) Two re
viewers provided general comments 
having to do with (1) providing more 
detailed guidance in the regulations as 
to the planning process required, (2) 
building on basic program development 
requirements, and (3) emphasizing re
quirements for State control over energy 
facilities in or affecting the coastal zone.

(ii) One commentator suggested the 
planning requirements be expanded to 
require an identification of State and 
local authorities and responsibilities 
with respect to energy facility planning.

(iii) One commentator suggested that 
State and local agencies involved in fa
cilities planning for coastal areas must 
be part of the coastal zone management 
program, and that the planning under
taken by these agencies must be consist
ent with the criteria and standards of 
the coastal zone management program.

(iv) Two commentators suggested an 
additional planning requirement for cri
teria by which the suitability and capa
bility of particular coastal sites for dif
ferent energy facilities can be judged.

(v) One commentator suggested an
additional requirement for procedures 
and criteria to identify areas qualifying 
as areas of unavoidable recreational or 
environmental loss due to coastal energy 
activity. • : .

(vi) Two commentators suggested add
ing specific reference to coordination re
quirements with the Energy Policy and 
Conservation Act of 1975 and the En
ergy Conservation and Production Act of
1976. Another commentator made the 
general recommendation that reference 
to full coordination with, and participa
tion by, Federal agencies be highlighted.

NOAA Response: With respect to the 
first (ij set of comments, NOAA feels 
that its responsibility extends to pro
viding the minimum outcomes expected 
as a result of the planning process. In 
this vein, NOAA does not feel it neces
sary or appropriate to specify the de
tailed process by which States arrive at 
the desired outcomes. The planning 
process required by the new subsection 
305(b)(8) of the Act is part of basic, 
overall program development. Accord
ingly, NOAA does not feel it is neces
sary to incorporate specific consultation 
or authorities requirements into this sec

tion of the regulations as this planning 
element is subject, in any case, to all sec
tion 306 requirements as part of the 
overall management programs. In  re
sponse to the comment recommending 
greater emphasis on the need for assur
ing that energy facilities or their im
pacts are managed in compliance with 
a  States management program, § 920.18 
(a) (4) has been revised to require “con
formity of siting programs, where they 
exist, with the, coastal zone management 
program.”

With respect to the second (ii) set of 
comments, § 920.18(b) (5) includes a re
quirements for States to list relevant con
stitutional provisions, legislative enact
ments, regulations, and judicial decisions 
that relate specifically to anticipating 
and managing energy facilities and/or 
impacts.

With respect to the third (iii) com
ment, NOAA believes § 920.18(a) (4), as 
revised, addresses adequately the con
cerns of the commentator.

With respect to the fourth (iv) set of 
comments, NOAA has revised § 920.18 
(a) (2) to require a procedure for assess
ing the suitability of sites for energy 
facilities. This assessment procedure can 
be developed as part of the requirements 
of § 920.12 or as a separate suitability 
assessment procedure.

With respect to the fifth (v) com
ment, NOAA regards the identification 
of areas of environmental or recreational 
loss to be tied directly to the Coastal En
ergy Impact Program (section 308 of the 
Act). Funds are provided out of that pro
gram for such identification. Accord
ingly, such identification need not be a 
part of the subsection 305(b) (8) plan
ning requirement.

Finally, with respect to the sixth (vi) 
set of comments, NOAA does not feel it 
necessary or appropriate to make refer
ence to coordination with specific Fed
eral legislation for two reasons. One, 
NOAA is concerned that listing only 
those Acts recommended by commenta
tors will overlook other pieces of equally 
relevant legislation that then should be 
mentioned. Second, NOAA feels that co
ordination requirements are covered 
adequately by the 15 CFR Part 923 con
sultation and coordination requirements.

SHORELINE EROSION PLANNING PROCESS

(a) Relationship to Federal Insurance 
Administration (FIA) Program: Three 
commentators .recommended a more 
specific reference be made to the FIA 
program, particularly to the mapped 
flood hazard areas, and to the erosion 
prone areas which will be mapped in 
the future.

NOAA Response: More specific refer
ence to the FIA program has been added 
to § 920.19(b)(2).

(b) Structural v. Non-Structural Con
trai Techniques: Three commentators 
were concerned that the draft regula
tions appeared to overemphasize struc
tural controls at the expense of non- 
structural management techniques.

NOAA Response: I t is not the intent of 
these regulations to imply that structural 
controls are preferred over non-struc- 
tural management techniques. Neither is

it the intent of these regulations to imply 
that an appropriate State response to 
erosion necessarily requires controls (of a 
structural or non-structural nature). In 
some locations along a State’s coastline, 
it may be appropriate, given certain con
ditions and considerations, to articulate 
a policy of noncontrol. Section 920.19 
(a) (2) and (3) and (b) (2) has bcm re
vised to reflect the above statements.

(c) General comments on the Plan
ning Process Requirements: (i) One 
commentator suggested that identifica
tion of causes of erosion be a required 
element of the planning process.

(ii) One commentator suggested two 
additional planning requirements: (1) 
Development of a procedure for continu
ing review of shoreline conditions to de
tect changes due to erosion, and (2) iden
tification of legal and financial means 
available to implement erosion mitiga
tion or restoration measures.

(iii) Another commentator suggested 
the following additional requirements:
(1) Identification of appropriate controls 
based on assessment of economic, social 
and environmental costs, assessment of 
capital and maintenance costs, and iden
tification of benefits and their duration, 
and (2) designation of areas requiring 
control as geographic areas of particular 
concern.

(iv) Another commentator suggested 
the erosion planning element be coordi
nated with EPA 208 water quality man
agement programs.

NOAA Response: While NOAA agrees 
that identifying causes of erosion may be 
useful in determining appropriate re
sponses. NOAA is equally concerned that 
States not get involved in long, drawn- 
out and highly technical investigations 
of such causes when it is rather obvious 
that an area is eroding and a decision on 
how to respond to that fact is necessary.

With respect to the second (ii) com
ment, NOAA does not feel development of 
a  procedure for assessment of shoreline 
changes needs to be a mandatory require
ment. Again, NOAA is concerned about 
overly long involvement in planning and 
technical studies at the expense of man
agement. The second suggestion—for 
identifying means of implementing con
trol or restoration measures—is ad
dressed in a new § 920.19(a) (6).

With respect to the third (iii) set of 
comments, NOAA feels the specific fac
tors used to determine appropriate ero
sion control responses is best left to each 
State. However, NOAA does think the 
considerations suggested by the com
mentator are valid and States may well 
want to take these factors into account. 
With regard to the commentator’s second 
suggestion that erosion control areas 
must be designated as geographic areas 
of particular concern, NOAA has pro
vided for such designation, in § 920.13(a)
(4), if appropriate. In some cases, erosion 
control may be more appropriately han
dled through use controls pursuant to 
§ 920.12 rather than through specific area 
designations pursuant to § 920.13.

Finally, with respect to the fourth (iv) 
comment, NOAA does not feel it neces
sary or appropriate to reference coordi
nation with specific Federal legislation
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for the same reasons cited in response to 
similar comments on the Energy Facility 
planning requirements.

Miscellaneous Comments: One com
mentator asked whether the planning 
process could be applied broadly to 
estuaries, rivers, streams or lakes any
where in the coastal zone.

NOÂÀ response: NOAA feels the ap
propriate emphasis for the subsection 
305(b) (9) planning process is on shore
line and estuarine erosion. Other areas of 
erosion can be addressed under other 
aspects of basic program development, if 
the State considers these other areas 
critical coastal management issues.

Comments beyond the Scope: A num
ber of comments were received which are 
beyond the scope of this particular plan
ning requirement:

(1) Questions concerning eligible and 
ineligible restoration funding items pur
suant to section 306 of the Act; and

(2) Comments that coordination re
quirements, pursuant to section 306, and 
consistency requirements, pursuant to 
section 307, be included as part of the 
erosion planning requirements.

PRELIMINARY APPROVAL

(a) Purpose of Preliminary Approval: 
Three commentators questioned whether 
the primary purpose of preliminary ap
proval should be to allow for initial 
implementation of selected aspects of a 
State’s management program as opposed 
to allowing the State additional time to 
complete its program for section 306 
approval purposes.

NOAA Response: NOAA agrees that 
the emphasis of the legislative history 
Indicates that the primary purpose of 
preliminary approval should be to allow 
additional time to complete a manage
ment program which is acceptable in its 
overall design and description. Subsec
tion 305(a) (2) of the Act provides for 
selective implementation as another 
purpose of preliminary approval. Sec
tions 920.40 (b) and (c) have been re
vised accordingly.

(b) Content of Legislation: Two re
viewers commented on the requirement 
in subsection 920.42(b)(1) that legisla
tion contain the substantive as well as 
the procedural aspects of a State’s 
coastal management program in order 
to qualify for preliminary approval. One 
of these commentators suggested a State 
should be able to qualify for preliminary 
approval if the substantive section 305 
elements of the program have been 
determined by the designated State 
agency and the legislation provides pro
cedures for implementation of these 
elements within a specified timeframe.

NOAA Response: The discussion of 
legislative content has been dropped 
given the requirement that all subsec
tion 305(b)(l)-(6) requirements must 
be completed at the time of a subsection 
305(d) submission.

(c) EIA/ElS Requirements: One com
mentator felt the Environmental Impact 
Assessment (EIA) required with a sub
section 305(d) submission should address 
only those parts of a management pro
gram to be implemented as a result of
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preliminary approval. Another com
mentator expressed concern that a case- 
by-case assessment by NOAA to 
determine if an Environmental Impact 
Statement (EIS) would be required 
prior to preliminary approval would 
create potential funding hardships and 
uncertainties for applicants.

NOAA Response: NOAA feels it ap
propriate to require an ELA on the whole 
program at the time a document is sub
mitted for preliminary approval as it 
will allow for a case-by-case determina
tion as to the necessity of preparing an 
EIS. The EIA submitted a t this time 
should satisfy the EIA requirements 
which apply to a section 306 submission. 
With respect to the uncertainties created 
by a case-by-case EIS determination, 
one of the purposes of consultation with 
the Associate Administrator, six months 
in advance of the desired approval date, 
is to determine whether an EIS will be 
necessary. This should allow a State 
sufficient time to plan and budget 
accordingly.

(d) Review/Approval Procedures: (i) 
Four commentators indicated that Fed
eral review of subsection 305(d) pro
grams should precede preliminary 
approval. All these commentators also 
suggested an EIA or EIS accompany the 
review document. Conversely one com
mentator felt Federal review should not 
be a necessary part of preliminary ap
proval as Federal involvement should be 
presumed as it is required as part of the 
program development process.

(ii) Four commentators requested 
details as to the timing and nature of 
consultation with the Associate Admin
istrator called for in § 920.43(a).

NOAA Response: With respect to the 
first (i) set of comments, NOAA agrees 
that Federal review and comment should 
be an integral part of program develop
ment and assumes consultation will oc
cur naturally as a State moves towards 
submission of a subsection 305(d) pro
gram. However, to assure further that 
consultation with Federal agencies oc
curs prior to submission of a subsection 
305(d) document, this requirement has 
been made explicit in § 920.42(b) (4) (ii). 
Further, in those cases where NOAA de
termines that an EIS is appropriate prior 
to approving a subsection 305(d) sub
mission, both the program document and 
the EIS will be distributed to Federal and 
other reviewers, according to the normal 
EIS review procedures. In those cases 
where the EIS is more appropriately pre
pared prior to approving a section 306 
submission, the subsection 305(d) pro
gram document which includes an EIA 
will be distributed to Federal agencies 
so that their comments can be incorpo
rated prior to the section 306 submission. 
In any case, States will be required to 
devote a portion of their subsection 305
(d) grant to resolving serious deficien
cies identified by Federal agencies who 
have reviewed the subsection 305(d) pro
gram submission. Section 920.43(b) has 
been revised and a new § 920.43(c) has 
been added to reflect this discussion.

With respect to the second (ii) set of 
comment'1, § 920.43 (a) has been revised
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to indicate the nature, purpose and tim
ing of consultation with the Associate 
Administrator.

(e) Relationship of Subsection 305(d) /  
Preliminary Approval to Section 306 Ap
proval: (i) One commentator was con
cerned that there is no assurance that 
preliminary approval would not serve as 
an uncoordinated extension under which 
funds would continue to be invested in 
programs that would never meet the sec
tion 306 i  rogram approval requirements. 
This commentator suggested the regula
tions specifically indicate thé type of de
ficiencies that can be funded pursuant 
to subsection 305(d) of the Act.

(ii) Another reviewer suggested that it 
be made explicit that transition from 
preliminary to full approval is not auto
matic,

NOAA Response: NOAA is satisfied 
that the regulations •Mil prevent unco
ordinated extensions of time for unend
ing program development efforts. This is 
because the regulations require (1) that 
the design and description of the pro
gram as submitted for preliminary ap
proval satisfy the requirements for full 
approval, and (2) that the submission 
specify the time necessary to resolve any 
deficiencies. Finally, subsection 305(d) 
money is authorized only through fiscal 
year 1979 and the regulations stipulate 
that subsection 305(d) grants will not 
be made after that time. With respect to 
the type of activities that can be funded 
to remedy deficiencies, guidance already 
is contained in § 920.42(b) (3). The pre
amble to the proposed regulations in
dicated that transition from preliminary 
to full approval was not automatic. Sim
ilar language has been added to section 
920.40(e) of the final regulations.

(f) Eligible Costs: One commentator 
suggested updating of coastal programs 
should be an'eligible subsection 305(d) 
cost if such updating would be an allow
able cost for a section 306 program.

NOAA Response: NOAA has added 
this into the regulations as § 920.42(b)
(3) (iv)

(g) Miscellaneous Comments: One 
commentator requested clarification as 
to why § 920.42(b) (2) refehs to “con
sultation with the Secretary” while all 
other sections in Subpart E refer to con
sultation with the Associate Administra
tor.

NOAA Response: The reference in 
§ 920.42(b) (2) to the Secretary is a di
rect quote from the Act. Since Secre
tarial responsibilities under this section 
of the Act have been delegated, reference 
is made to the Associate Administrator 
whenever a direct quote from the Act is 
not involved.

(h) Comments beyond the Scope: A 
number of comments were received 
which are beyond the scope of this par
ticular subpart:

(1) Questions regarding NOAA’s abil
ity to make preliminary approvals with
out clear standards for approval pur
suant to section 306 of the Act;

(2) Recommendations that the Part 
920 regulations be amended to provide 
procedures for reviewing program prog-
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ress at the completion of each subsection 
305<c> program development grant.

Other Changes

In  addition to the changes made in 
response to comments on the proposed 
regulations, NOAA has made a  number 
of minor changes to other parts of exist
ing regulations in 15 CFR Part 920. The 
majority of these changes are for pur
poses of updating references or for clari
fying phrases or sections that have been 
subject to questioning since the issuance 
of the regulations in 15 CFR Part 920 
on November 29, 1973. A discussion of 
section-by-section changes follows:

SUBPART A
(a) Section 920.1: Policy and Objec

tives. (i) Establishing criteria for making 
preliminary approvals is added as one of 
the general purposes for issuing regula
tions in 15 CPR Part 920.

CIO The need for States to identify 
Issues and problems and to articulate 
specific goals, objectives, policies, stand
ards, guidelines and/or regulations to 
address these issues is emphasized.

(b) Section 920.2: Definitions. (1) 
“Islands" have been added to the defini
tion of coastal zone as a result of the 
1976 amendments to the Act.

<tD Reference to the U.S. Assistant 
Attorney General’s opinion on excluded 
Federal lands has been added to the 
definition of the term “coastal zone ."

(iii> The term “Secretary" has been 
revised to note delegations of authority 
to the Administrator of NOAA and to 
the Associate Administrator for Coastal 
Zone Management.

(Iv) A definition of the term “Associ
ate Administrator" has been added.

su b pa r t  B

(a) Section 920.10: General. Informa
tion has been added to paragraph Cb) 
to explain the effect of the new planning 
requirements on States seeking section 
306 approval prior to or after October 1, 
1978.

Cb) Section 920.12: Land and Water 
Uses Subject to the Management Pro
gram. (i) Because of confusion over the 
meaning of "permissible uses,” that term 
has been dropped.

<ii) Reference to “indices” for deter
mining environmental and economic im
pacts has been changed to “criteria."

Ciii) Reference to subsection 306(c) <8) 
in paragraph (b) C2) has been updated 
to reflect the amended language of that 
section of the Act.

(c) Section 920.13: Geographic Areas 
of PArticular Concern. In response to nu
merous inquiries, this section has been 
revised to indicate th a t designation may 
be site-specific or generic. Further guid
ance on the requirements of this section 
will be contained in proposed revisions 
to the regulations in 15 CFR Part 923. 
These proposed revisions will be pub
lished shortly.

(d) Section 920.14: Means of Exerting 
State Control. A statement has been 
added regarding the interrelationship 
of this section with subsections 305(b) 
(7) r 306(d)' and 306(e) of the Act.
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(e) Section 920.15: Designation of 
Priority Use Guidelines, (i) Because of

> confusion about the meaning of “parties 
ular areas” in subsection 305(b)(5) of 
the Act, the regulations clarify that these 
words are meant to apply the priority use 
requirement to geographic areas of par
ticular concern. This is the minimum 
requirement; States have the option of 
developing coastwide priority use guide
lines.

(ii) Section 920.15(b)(2) has been 
added to describe the purpose of provid
ing guidelines on uses of lowest priority.

(f) Section 920.10: Organizational 
Structure. A statement has been added 
regarding the interrelationship of this 
section with subsections 306(c) (1), (2),
(5) and (6) of the Act.

SUBPART C

(a) Section 920.20: General. This sec
tion has been substantially rewritten in 
light of the recent addition of section 
310 of the Act which provides for a sep
arate program of assistance related to 
national and State coastal management 
issues.

(b) Section 920.21: Approaches to Re
search Activities. This section has been 
dropped as the listing of Federal research 
agencies was outdated and incomplete.

SUBPART F

(a) Section 920.50: General, (i) Ref
erence to the Secretary has been changed 
to the Associate Administrator, based on 
duly executed delegations of authority.

(ii) The maximum Federal share of 
the grant has been changed to “eighty 
per cent” in accord with the provisions 
of the 1976 amendments.

(b) Section 920.51: Administration of 
the Program. Reference to the Office of 
Coastal Environment has been dropped 
and OCZM has been substituted. OCZM’s 
mailing address has been updated.

<c> section 920.52: State Responsibil
ity. (!) Sex-related terminology has been 
removed, (ii) A new paragraph (d) has 
been added to clarify the designated 
State agency’s fiscal responsibility for all 
expenditures made under the grant.

(d) Section 920.53: Allocation. Refer
ence to Part IV, OMB Circular A-95 
is clarified to Indicate that those provi
sions apply to any areawide or regional 
agency with planning responsibilities for 
any portion of a State’s designated 
coastal planning area.

(e) Section 920.54: Geographic Seg
mentation. This section has been rewrit
ten to indicate that that portion of a 
State’s coastal zone not awarded segment 
approval remains eligible for section 305 
grants.

(f) Section 920J5: Application for the 
Initial Grant. Reference to “Form CD- 
292” has been dropped. Reference is now 
made to “Form SF-424.”

(g) Section 920.59' Application for 
Third and Fourth Year Grants, (i) This 
section has been expanded to cover appli
cation requirements for fourth year 
grants, which now are authorized as a 
result of the 1976 amendments.

(ii) A new paragraph (a) (1) has been 
added requiring third and fourth year

grant applications to contain a descrip
tion of the anticipated design and con
tent of management programs.

<h) Section 920.50: Application for 
Three New Planning Elements. Para
graph (b) has been revised to indicate 
that States with approved management 
programs prior to October 1, 1978 may 
apply for their section 306 administrative 
funds and section 305 new planning ele
ment funds using a single application 
form.

(i) Section 920.61: Applications for 
Preliminary Approval Grants. Reference 
to “Form CD-292" has been dropped. 
Reference is now made to “Form SF- 
424.”

G e n e r a l  B a c k g r o u n d  o n  P a r t  920
The guidelines contained in this Part 

are for grants made pursuant to section
305 to develop a coastal zone manage
ment program that will meet the require
ments for program approval of section
306 of the Act. These guidelines are to 
insure that management programs de
veloped by participating States will meet 
the requirements for program approval. 
These latter requirements are contained 
in 15 CFR Part 923. The requirements 
contained in 15 CFR Part 920 are in
corporated into and expanded upon in 
15 CFR Part 923. Accordingly, the two 
sets of regulations should be read to
gether to assure State coastal manage
ment programs will be developed in such 
a way as to meet the approval criteria of 
section 306. Where there are differences 
in the Part 920 and Part 923 regulations, 
the Part 923 requirements control.

In  general terms, section 305 requires 
a management program to include (1) 
the boundaries of a State’s coastal zone,
(2) a definition of land and water uses 
that have direct and significant impacts 
on coastal waters and thereby are sub
ject to the terms of the management 
program, (3). criteria for and designa
tion of geographic areas within the 
coastal zone which are of particular con
cern to the State, (4) guidelines for 
priorities of uses within geographic areas 
of particular concern, including spe
cifically those uses of lowest priority, (5) 
an identification of the means by which 
the State, together with other govern
mental entities, if appropriate, shall 
exert control over land and water uses 
subject to the management program, (6) 
a description of the organizational struc
ture and intergovernmental arrange
ments sufficient to develop and maintain 
an effective and coordinated manage
ment process, (7) a planning process for 
the protection of and access to public 
beaches, including a definition of the 
term “beach,” and other public coastal 
areas of environmental, recreational, 
historical, esthetic, ecological or cultural 
value, (8) a planning process that, a t a 
minimum, provides for the anticipation 
and management of impacts from energy 
facilities likely to locate in, or which may 
significantly affect, the State’s coastal 
zone, and (9) a planning process for as
sessing the effects of shoreline erosion 
and evaluating methods to mitigate the 
impact of such erosion and/or to restore 
areas adversely affected by such erosion.
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Basic to this whole process is an 
identification of the issues and problems 
that confront or will confront a State’s 
coastal zone and, relatedly, an articula
tion of specific goals, objectives, policies, 
standards, guidelines and/or regulations 
to address these issues.

States may have up to four years of 
program development grants, pursuant 
to subsection 305(c) of the Act, to develop 
approvable coastal management pro
grams, if the Associate Administrator 
for Coastal Zone Management de
termines at the completion of each grant 
that satisfactory progress is being made 
towards program approval. A State may 
submit a management program for pre
liminary approval, pursuant to subsec
tion 305(d) of the Act, at any point in 
the program development process when 
the State’s program is sufficiently well 
developed and described to allow the 
Associate Administrator to make a de
termination that the program would be 
fully approvable when submitted for 
section 306 approval.

Following consideration of comments 
received and other relevant information, 
there are adopted below revised final 
regulations describing the procedures 
for applying for program development 
grants pursuant to section 305 of the 
Act.

Dated: April 25, 1977.
T. P. Gleiter,

Assistant Administrator for * 
Administration.

For the sake of clarity and ease of 
reference, the entire 15 CFR Part 920 
is reprinted below. New additions made 
final as a result of issuance of these 
regulations are §§ 920.17, 920.18, 920.19, 
Subpart E, and §§ 920.60 and 920.61. Ac
cordingly, 15 CFR Part 920 is revised 
as follows:

Subpart A— General
Sec.
920.1 Policy and objectives.
920.2 Definitions.
920.3 Applicability of air and water pollu

tion control requirements.
Subpart B— Content of Management Programs

920.10 General.
920.11 Boundaries of the costal zone.
920.12 Land and water uses subject to the

management program.
920.13 Geographic areas of particular con

cern.
920.14 Means of exerting State control over

land and water uses.
920.15 Designation of priority use guide

lines.
920.16 Organizational structure to imple

ment the management program.
920.17 Shorefront access planning.
920.18 Energy facility planning.
920.19 Shoreline erosion/mitigation plan

ning.
Subpart C— Research and Technical Support

920.20 General.
Subpart D— Public Participation

920.30 General.
920.31 Public hearings.
920.32 Additional means of public par

ticipation. t
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Subpart E— Preliminary Approval
Sec.
920.40 General.
920.41 Eligibility for consideration.
920.42 Approval criteria.
920.43 Review/approval procedures.
Subpart F— Applications for Development Grants 
920.50 General.
920:51 Administration of the program.
920.52 State responsibility.
920.53 Allocation.
920.54 Geographic segmentation.
920.55 Application for initial grant.
920.56 Approval of applications.
920.57 Amendments.
920.58 Application for second year grants.
920.59 Application for third and fourth

year grants.
920.60 Application for three new planning

elements.
920.61 Applications for preliminary ap

proval.
A u t h o r i t y : (Sec. 305, Coastal Zone Man

agement Act of 1972, Pub. L. 92-583, 86 
Stat. 1280, as amended-by Pub. L. 94-370, 90 
Stat. 1013).

Subpart A— General 
§920.1 Policy and objectives.

(a) This part establishes guidelines 
on the procedures to be utilized by coastal 
States to obtain program development 
grants pursuant to section 305 of the 
Act, sets forth policies for the develop
ment of coastal zone management pro
grams, and sets forth criteria for pre
liminary approval of State manage
ment programs.

(b) Coastal management programs de
veloped by participating States shall 
comply with that policy of the Act which 
requires States to give full consideration 
to ecological, cultural, historic, and 
esthetic values as well as to needs for 
economic development. As a result of 
consideration of these values and needs, 
States will identify issues and problems 
that confront or will confront their 
coastal zone and, relfftedly, will articu
late specific goals, objectives, policies, 
standards, guidelines and/or regulations 
to address these issues within the con
text provided by these regulations.

(c) Comment. Statutory Citation, sec
tion 303:

The Congress finds. and declares that it 
is the national policy * * * (t)o  encourage 
and assist the States to exercise effectively 
their responsibilities in  the coastal zone. 
through the development and implementa
tion of management programs to achieve the 
wise use of land and water resources of the 
coastal zone giving full consideration to eco
logical, cultural, historic, and esthetic values 
as well as to needs for economic development.
§ 920.2 Definitions.

As used in this part, the following 
terms shall have the meanings indi
cated below :

(a) The term “Act” means the Coastal 
Zone Management Act of 1972, as 
amended..

(b) The term “coastal zone” means 
the coastal waters (including the lands 
therein and thereunder) and the adja
cent shorelands (including the waters 
therein and thereunder), strongly in-
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fluenced by each other and in proximity 
to the shorelines of the several coastal 
States, and includes transitional and 
intertidal areas, salt marshes, wetlands, 
beaches, and islands. The zone extends, 
in Great Lakes waters, to the, interna
tional boundary between the United 
States and Canada and, in_ other areas, 
seaward to the 3 mile limit of the U.S. 
territorial sea. The zone extends inland 
from the shoreline only to the extent 
necessary to control shorelands, the uses 
of which have a direct and significant im
pact on the coastal waters. Excluded from 
the coastal zone are lands the use of 
which is by law subject solely to the 
discretion of or which is held in trust 
by the Federal Government, its officers 
or agents. By letter of August 10, 1976 
the Assistant Attorney General, Office 
of Legal Counsel, U.S. Department of 
Justice, has advised that, in his opinion, 
the above clause excludes all lands 
owned by the United States from the 
definition of the coastal zone. This ex
clusion does not apply, however, to lands 
which are leased or otherwise used by 
the United States in a capacity other 
than ownership or trusteeship.

(c) The term “coastal waters” means 
(1) those waters adjacent to the shore
lines, which contain a measurable quan
tity or percentage of seawater, including 
but not limited to, sounds, bays, lagoons, 
bayous, ponds, and estuaries; and (2) in 
the Great Lakes area, the waters within 
the territorial jurisdiction of the United 
States consisting of the Great Lakes, 
their connecting waters, harbors, road
steads, and estuary-type areas such as 
bays, shallows, and marshes.

(d) The term “coastal State” means a 
State of the United States in, or border
ing on, the Atlantic, Pacific, or Arctic 
Ocean, the Gulf of Mexico, Long Island 
Sound, or one or more of the Great 
Lakes. The term also includes Puerto 
Rico, the Virgin Islands, Guam, and 
American Samoa.

(e) The term “estuary” means that 
part of a river or stream or other body of 
water having unimpaired connection 
with the open sea, where the seawater is 
measurably diluted with freshwater de
rived from land drainage. The term in
cludes estuary-type areas of the Great 
Lakes.

(f) The term “Secretary” means the 
Secretary of Commerce or his/her desig
nee, including especially the Associate 
Administrator for Coastal Zone Manage
ment based on duly executed delegations 
of authority from the Secretary to the 
Administrator of NOAA, by Amendment 
5 of the Department of Commerce Or
ganizational Order 25-5A, dated October 
13, 1976; and from the Administrator to 
the Associate Administrator for Coastal 
Zone Management by NOAA Circular 76- 
82, effective October 13,1976.

(g) The term "management program” 
includes, but is not limited to, a  com
prehensive statement in words, maps, 
illustrations, or other permanent media 
of communication, prepared and adopt
ed by the State in accordance with the
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provisions of these guidelines, setting 
forth objectives, policies, laws, stand
ards and/or regulations to guide and 
regulate public and private uses of lands 
and waters in the coastal zone.

ih) The term “water use” means ac
tivities which are conducted in or on the 
water within the coastal zone.

(i) The term “land use” means activi
ties which are conducted in or on the 
shorelands within the coastal zone.

(j) The term “Associate Administra
tor” means the Associate Administrator 
for Coastal Zone Management, National 
Oceanic and Atmospheric Administra
tion, U.S. Department of Commerce.
§ 920.3 Applicability of air and water 

pollution control requirements.
Notwithstanding any other provisions 

of this part, nothing in this part shall 
in any way affect any requirement (a) 
established by the Federal Water Pollu
tion Control Act, as amended, or the 
Clean Air Act, as amended, or (b> estab
lished by the Federal Government or by 
any State or local government pursuant 
to such Acts. Such requirements Shall 
be Incorporated in any program devel
oped pursuant to these guidelines and 
shall be the water pollution control and 
air pollution control requirements ap
plicable to such program.

Subpart B— Content of Management 
Programs

§ 920.10 General.
(a) These guidelines for section 305 of 

the Act have been structured to parallel 
the language and sequence of require
ments of the Act. This has been done to 
facilitate reference to the Act. It is not 
required that this sequence be followed 
in developing the management program 
and in carrying out the specific tasks 
contained therein. I t  is anticipated and 
acceptable that the approach taken for 
development of programs will vary. 
These guidelines should not be Inter
preted as limiting State approaches or 
the content of their program develop
ment grant applications.

(b) Subsection 305(b) requires the in
clusion of nine elements in the develop
ment of State coastal zone management 
pregrams. These minimum requirements 
are set forth below with accompanying 
commentary that is designed to guide 
State response to these key provisions of 
the program development effort. Prior to 
October 1, 1978, States may seek ap
proval for their management programs 
(pursuant to section 306) even if three 
of these elements—those relating to the 
planning processes for shorefront access, 
energy facilities, and shoreline erosion/ 
mitigation—are not yet completed. How
ever, such States must be able to fulfill 
these requirements by October 1, 1978 
and submit same by that date for review 
and approval, as amendments to their 
programs. Programs submitted after Oc
tober 1, 1978 must include all nine ele
ments in order to be approved pursuant 
to section 306.

(c) I t  is anticipated that an environ
mental impact statement will be pre
pared and circulated on a State’s man
agement program prior to its approval
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by the Associate Administrator, in  ac
cordance with the terms of the National 
Environmental Policy Act of 1969, as 
amended. The Associate Administrator 
will prepare and circulate an  environ
mental impact statement on the basis of 
an environmental impact assessment and 
other relevant data prepared and sub
mitted by the individual States.
§ 920.11 Boundaries of the coastal zone.

(a) Requirement. In order to fulfill 
the requirement of subsection. 305(b) (1) 
of the Act, States must identify the 
boundaries of the coastal zone subject to 
the management program.

(b) Comment. Statutory Citation, Sub
section 305(b)(1) :

The management program for each coastal 
State shall Include * * * (a) n Identification 
of the boundaries of the coastal zone subject 
to the management program.

(1) H ie definition of the coastal zone 
In the Act recognizes that no single geo
graphic definition will satisfy the man
agement needs of all coastal States be
cause designation of the coastal zone for 
management purposes must take into ac
count diverse natural, institutional, and 
legal characteristics. Determination by a 
State of the extent of its coastal zone 
landward from the shoreline presents a 
very important conceptual and opera
tional issue for State study, analysis, and 
decision. The following factors should be 
considered:

(i) In  order to develop an orderly and 
effective management program, States 
may wish to delineate initially a plan
ning area which generally is larger than, 
and encompasses, the area ultimately 
identified as the coastal zone. Such a 
two-step procedure would enable a State 
to undertake planning studies and policy 
development for a relatively broad re
gion aimed at a later determination ol 
the smaller coastai zone where specific 
land and water use controls, regulations, 
and active management activities will be 
applied. Analysis of demographic, eco
nomic, developmental, and biophysical 
factors which will largely determine 
State management activities in coastal 
waters and the landward and seaward 
areas and uses affecting them, are likely 
to be based upon data, programs, and 
institutional boundaries (such as coun
ties or areawide agencies) that encom
pass geographic areas larger than the 
coastal zone designation. Specific coastal 
zone programming and regulation must 
take into account current developmental, 
political, and administrative realities, as 
well as biophysical processes, that may 
be external to the restricted zone even
tually selected for direct management 
control.

(ii) The coastal zone management 
boundary extends inland only “to the 
extent necessary to control shorelands, 
the uses of which have a direct and sig
nificant impact on the coastal waters.” 
However, States are encouraged to take 
early and continuing account of existing 
Federal and State land/water use and 
resource planning programs. Examples 
of some related statewide policies and 
programs which will affect and should 
be considered in making déterminations

under the Act include: energy policy, 
siting of power plants and other major 
water-dependent facilities, surface and 
subsurface mineral extraction controls, 
and overall land and water conservation 
policies.

(iii) Lands, which are owned by or are 
held in trust by the Federal Government, 
its officers or agents are excluded from 
the coastal zone. However, subsection 
307(c) of the Act requires Federal agen
cies conducting or supporting activities 
which directly affect the coastal zone to 
conduct or support those activities in a 
manner which is, to thé maximum ex
tent practicable, consistent with ap
proved State management programs. Ac
cordingly, this requirement extends to 
activities on excluded Federal lands 
when such activities directly affect a 
State’s coastal zone.
§ 920.12 Land and water uses subject to 

die management program.
(a) Requirement. In order to fulfill 

the requirements of subsection 305
(b) (2) of the Act* States must identify 
land and water uses which have direct 
and significant impacts on coastal 
waters. Uses so identified are subject to 
the terms of the management program. 
Further, to meet the requirements of this 
subsection. States must define those 
uses which will be permitted in various 
areas of the coastal zone, and/or the 
process by which such determinations 
of permissability will be made.

(b) Comment. Statutory Citation, 
Subsection 305(b) (2):

The management program for each coastal 
state shaU include * * • (a) definition of 
what shall constitute permissible land uses 
and water uses within the coastal zone which 
have a direct and significant impact on the 
coastal waters.

(1) In determining uses to be subject 
to the management program. States 
should develop criteria for determining 
impacts—beneficial, benign, tolerable, 
adverse—as a first step in determining 
those uses which require management. 
Some of the factors involved in this 
determination include location, magni
tude, the nature of an impact upon 
existing natural or man-made environ
ments, economic, commercial, and other 
“triggering” impacts, and land and water 
uses of regional benefit. In responding 
to this requirement, therefore, the fol
lowing general types of study and eval
uation should be undertaken, utilizing 
existing data where possible:

(1) Determining criteria and measures 
to assess the impacts of existing, pro
jected, or proposed uses or classes of uses 
on the identified coastal environments;

(ii) Categorizing the nature, location, 
scope, and conflicts of current and 
anticipated coastal land and water uses 
or classes of uses;

(iii) A continuing compilation, verifi
cation, and assessment of the general 
characteristics, values, and interrela
tionships within coastal land and water 
environments.

(2) In  establishing permitted uses, 
States must be cognizant of the require
ment in subsection 306(c) (8) of the Act 
that the management program must
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provide “for adequate consideration of 
the national interest involved in plan
ning for, and the siting of, facilities (in
cluding energy facilities in, or which 
significantly affect, such states’ coastal 
zone) which are necessary to meet re
quirements which are other than local 
in nature.” States must have sufficient 
processes for providing such considera
tion. ‘
§ 920.13 Geographic areas of particular 

concern.
(a) Requirement. In order to fulfill 

the requirements of subsection 305
(b) (3) of the Act, geographic areas of 
particular concern to the State must be 
inventoried. Designation may be site 
specific or generic (e.g. all wetlands, all 
wildlife refuges, etc.).

(b) Comment. Statutory Citation, 
Subsection 305(b) (3):

The management program for each coastal 
state shall Include * * * (a) n inventory and 
designation of areas of particular concern 
within the coastal zone.

(1) The analysis of a State’s coastal 
zone required by § 920.12 should provide 
the basic data and criteria necessary to 
identify geographic areas of particular 
concern. Such areas are likely to encom
pass not only the more-often cited areas 
of significant natural value or impor
tance, but also: (a) transitional or in
tensely developed areas where reclama
tion, restoration, public access and other 
actions are especially needed, and (b) 
those areas especially suited for intensive 
use or development. In addition, imme
diacy of need should be a major consid
eration in determining particular con
cern. While the States will vary in their 
perceptions of what areas are of particu
lar concern, criteria derived from assess
ing the following representative factors 
will assist in these designations:

(i) Areas of unique, scarce, fragile, or 
vulnerable natural habitat, physical fea
ture, historical significance, cultural 
value, and scenic Importance;

(ii) Areas of high natural productivity 
or essential habitat for living resources, 
including fish, wildlife, and the various 
trophic levels in the food web critical to 
their well-being;

(iii) Areas of substantial recreational 
value and/or opportunity;

(iv) Areas where developments and 
facilities are dependent upon the utiliza
tion of, or access to, coastal waters;

(v) Areas of unique geologic or topo
graphic significance to industrial or com
mercial development;

(vi) Areas of significant hazard if de
veloped, due to storms, slides, floods, ero
sion, settlement, etc.; and

(vii) Areas needed to protect, main
tain or replenish coastal lands or re
sources, including such areas as coastal 
flood plains, aquifer recharge areas, sand 
dunes, coral and other reefs, beaches, off
shore sand deposits, and mangrove 
stands.

(3) This inventory and designation of 
geographic areas of particular concern 
will be of assistance in meeting the re
quirements of subsection 306(c) (9) of 
the Act that the management program
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“make provision for procedures whereby 
specific areas may be designated for the 
purpose of preserving or restoring them 
for their conservation, recreational, eco
logical, or esthetic values.”
§ 920.14 Means of exerting State con

trol over land and water uses.
(a) Requirement. In order to fulfill 

the requirements of subsection 305(b)
(4) of the Act, States must identify the 
means by which they will exert control 
over land and water uses subject to the 
management program. This identifica
tion must include a listing of relevant 
constitutional provisions, legislative en
actments, regulations and judicial 
decisions.

(b) Comment. Statutory Citation, Sub
section 305(b)(4):

The management program for each coastal 
State shall Include * * * (a) n Identification 
of the means by which the State proposes to 
exert control over the land uses and water 
uses referred to in paragraph (2), inr.UirUng 
a listing of relevant constitutional pro
visions, laws, regulations and judicial 
decisions.

(1) The requirements of subsection 
305(b) (4) should be read in close con
junction with the provisions of subsec
tions 306 (c) (7), (d) and (e) of the Act, 
the requirements for which are con
tained in Part 923 of this chapter.

(2) A fundamental purpose of this 
legislation is to broaden the perspective 
by which decisions affecting the coastal 
zone are made to incorporate a state
wide view. Subsection 306(e) provides 
three methods—or a combination of 
these—by which a State may control 
land and water uses subject to the man
agement program. Subsection 306(e) of 
the Act provides :

(i) Prior to granting approval, the 
Secretary shall also find that the pro
gram provides:

(A) For any one or a combination of 
the following general techniques for con
trol of land water uses within the coastal 
zone;

(B) State establishment of criteria 
and standards for local implementation, 
subject to administrative review and en
forcement of compliance;

(C) Direct State land and water use 
planning and regulation; or

(D) State administrative review for 
consistency with the management pro
gram of all development plans, projects, 
or land and water use regulations, in
cluding exceptions and variances thereto, 
proposed by any State or local authority 
or private developer, with power to ap
prove or disapprove after public notice 
and an opportunity for hearings.

(3) It is for States to determine the 
appropriate role of local governments in 
administering its coastal zone program. 
The Act recognizes that local govern
ments are closest to those who will be 
most affected by a management program, 
and that local governments can make 
useful contributions to the development 
of a program. Subsections 306(c) (1) and
(2) require that: local governments and 
other interested public and private par
ties must have an opportunity for full
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participation in the development of the 
management program; the State has co
ordinated with local, areawide, and in
terstate plans; and the State has estab
lished an effective mechanism for con
tinuing consultation and coordination 
with local governments and other units 
to insure their full participation in carry
ing out the management program.

(4) Some of the issues to be addressed 
in identifying the means by which a 
State will propose to exert its control 
include:

(i) Whether existing State powers and 
authority are sufficient to exert one—or 
a combination—of the three alternative 
means of control specified in subsection 
306(e);

(ii) What specific modifications or 
strengthened mandates would be needed 
to qualify the  State under subsections 
306 (d) and (e) ; and

(iii) Whether a shared State-local or 
State-regional consolidated regulatory 
system should be established.

(5) I t  is important that the States de
termine at an early stage whether legis
lation is needed, and identify the ele
ments of that legislation to meet the re
quirements in subsections 306 (d) and
(e). These subsections require that the 
State, acting through its chosen agency 
or agencies, including local governments, 
area-wide agencies designated under 
section 204 of the Demonstration Cities 
and Metropolitan Development Act of 
1966, regional agencies, or interstate 
agencies, has authority for the manage
ment of the coastal zone in accordance 
with the management program. Such au
thority shall include power:

(i) To administer land and water use 
regulations; control development in order 
to insure compliance with the manage
ment program; and to resolve conflicts 
among competing uses; and

(ii) To acquire fee simple and less 
than fee simple interests in lands, wat
ers, and other property through con
demnation or other means, where 
necessary to achieve conformance with 
the management program. The required 
listing of relevant constitutional provi
sions, legislative enactments, regula
tions and judicial decisions will, of 
course, be one foundation for analyzing 
and making decisions concerning the 
above issues and alternatives. In order 
to undertake the kinds of work outlined 
above, however, it will be necessary to go 
beyond a mere listing by preparing an 
assessment of current laws, needed ex
ecutive or legislative . initiatives and, 
where required, to prepare the elements 
of any legislative program needed to 
establish a comprehensive and enforce
able management program.
§ 920.15 Designation of priority use 

guidelines.
(a) Requirement. In order to fulfill 

the requirements of subsection 305(b)
(5) of the Act; States must develop 
broad guidelines on priorities of uses 
within geographic areas of particular 
concern, including guidelines regarding 
those uses of lowest priority. States may 
also develop such broad priority use 
guidelines for the entire coastal zone.
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(b) Comment. Statutory Citation, 
Subsection 305(b) (5) :

The management program for each coastal 
state shall include * * * (b)road guidelines 
on priorities of uses in particular areas, in
cluding specifically those uses of lowest pri
ority.

(1) This requirement should be read 
in conjunction with the requirements of 
§ 920.13 and should build upon States’ 
findings and conclusions reached con
cerning geographic areas of particular 
concern. Priority guidelines will serve 
three essential purposes:

(1) To provide a basis for management 
in geographic areas of particular con
cern;

(ii) to provide the State and local 
governments, areawide and regional 
agencies, and citizens with a common 
reference point for resolving conflicts, 
and

(iii) to articulate the nature of the 
State’s interest, be it preservation, con
servation, and/or development, in geo
graphic areas of particular concern.

(2) One of the purposes in providing 
guidelines regarding uses of lowest pri
ority is to guide resolution of conflicts 
when two or more uses are competing 
for the same area. Where States are con
cerned about prohibiting or strictly con
trolling particular uses or types of uses, 
such uses should not be included as uses 
of lowest priority but should be re
stricted or prohibited. The requirements 
of this section are separate from and not 
a substitute for the requirements for re
solving conflicts contained in subsection 
396(d) (1) of the Act. Guidance for 
meeting the subsection 306(d) (1) re
quirements is contained in Part 923 of 
this chapter.
§920.16 Organizational structure to 

implement the management pro
gram.

(a) Requirement. In order to fulfill the 
requirements of subsection 305(b) (6) of 
the Act, States must describe the orga
nizational structure that will be used to 
Implement the management program. 
This description must include a discus
sion of those State and other agencies 
that will have responsibility for adminis
tering the authorities required in section 
920.14, and the relationship of these en
tities to the State management agency 
designated pursuant to subsection 306
(c) (5) of the Act.

(b) Comment. Statutory Citation, 
sections 305(b) (6) :

The management program for each coastal 
State shall include * * * (a) description of 
the organizational structure proposed to im
plement such management program, includ
ing the responsibilities and interrelation
ships of local, areawide, state, regional, and 
interstate agencies in the management proc
ess.

(1) The requirements of this section 
should be read in conjunction with sub
sections 306(c) (1), (2), (5) and (6) of 
the Act, the requirements of which are 
contained in Part 923 of this chapter.

(2) Based on policies, management 
approaches, technical data, priorities 
and existing or potential powers and au-
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thorities developed by the State in re
sponse to the requirements of §§ 920.11 
through 920.15, the critical issues of or
ganizational structure, administrative 
responsibilities and institutional a r
rangements must be resolved. While a 
detailed institutional structure for 
achieving the Act’s objectives cannot be 
specified in advance of development of 
the management program, the agency 
dêsignated, or to be designated, by the 
Governor to receive and administer 
management grants should have:

(i) Authority to monitor the activities 
of all State, local, areawide/regional or 
other entities in the coastal zone; and

(ii) Appropriate access to the Gover
nor.

(3) States should strengthen coopera
tive mechanisms for State-Federal con
sultation in key areas of mutual con
cern, particularly where Federal activi
ties affect the coastal zone. Subsection 
306(e) (2) requires that the management 
program provide for a method of assur
ing that local land and water use regu
lations within the coastal zone do not 
unreasonably restrict or exclude land 
and water uses of regional benefit.
§ 920.17 Shorefront access planning.

(a) Requirement. In order to fulfill 
the requirements of subsection 305(b) (7) 
of the Act, the management program 
must include a planning process that 
can identify public shorefront areas ap
propriate for increased access and/or 
protection. This process must include:

(1) a procedure for assessing public 
areas requiring access or protection;

(2) a definition of the term “beach” 
and an identification of public areas that 
meet that definition;

(3) articulation of State policies per
taining to shorefront access and/or pro
tection;

(4) a method for designation of shore- 
front Areas as areas of particular con
cern (either as a class or as specific sites) 
for protection and/or access purposes, if 
appropriate;

(5) a mechanism for continuing re
finement and implementation of neces
sary management techniques, if appro
priate; and

(6) an identification of funding pro
grams and other techniques that can be 
used to meet management needs.

(b) Comment. Statutory Citation, Sub
section 305(b)(7):

The management program for each coastal 
state shall Include * * * (a) definition of 
the term "beach" and a planning process for 
the protection of, and access to, public 
beaches and other public coastal areas of 
environmental, recreational, historical, es
thetic, ecological, or cultural value.

(1) The requirements of this section 
should be read in conjunction with sub
section 305(b) (3) of the Act, dealing 
with geographic areas of particular con
cern, the requirements for which are 
contained in § 920.13 and § 923.13 of this 
chapter. In developing a procedure for 
identifying access and/or protection re
quirements for public beaches and other 
public coastal areas of environmental, 
recreational, historical, esthetic, ecologi

cal, or cultural value, States should make 
use of the analyses and considerations of 
statewide concern developed to meet the 
requirements of § 920.13. I t  is also rec
ommended that information contained 
in completed State Comprehensive Out
door Recreation Plans be considered. If 
islands have not been included in the 
areas considered under § 920.13, then 
their preservation needs should be con
sidered under this subsection. Preserva
tion should be considered broadly, in 
terms of ecological, environmental, rec
reational, historical, esthetic or cultural 
values.

(2) In developing a procedure for iden
tifying access and/or protection needs, 
States should take into account (a) the 
supply of existing public facilities and 
areas, (b) the anticipated demand for 
future use of these facilities, and (c) 
the capability/suitability of existing 
areas to support increased access. Based 
on these and other considerations, as 
appropriate, the State’s planning process 
shall include a description of appropriate 
types of access and/or protection, taking 
into account governmental and public 
preferences, resource capabilities and 
priorities.

(3) In determining access require
ments, States should consider both 
physical and visual access. The emphasis, 
however, should be on the provision of 
increased physical access. Special atten
tion should be given to recreational needs 
of urban residents for increased shore- 
front access. Physical access may include, 
but need not be limited to, footpaths, 
bikepaths, boardwalks, jitneys, rick
shaws, parking facilities, ferry services 
and other public transport. To the extent 
that the provision of perpendicular ac
cess to public shorefront areas is insuf
ficient to meet the purposes intended by 
this subsection, it is appropriate for 
States to consider lateral access. What 
this means is that where a State does 
not have a reasonable amount of public 
shorefront area above mean high tide 
or above the ordinary high water mark 
in the Great Lakes, then provision of 
perpendicular access may not serve a 
sufficient range of purposes in terms of 
increasing or enhancing the publics’ 
ability to get to and to enjoy shorefront 
amenities. In such cases, consideration 
of the need for areas above mean high 
tide, or the ordinary high water mark 
in the Great Lakes, is appropriate. Visual 
access may involve, but need not be 
limited to, viewpoints, setback lines, 
building height restrictions, and light 
requirements.

(4) As part of this general planning 
process, States should develop a proce
dure which will allow for the eventual 
identification of specific areas for which 
provision of access through acquisition 
will be appropriate during program 
implementation. In conjunction with 
developing this procedure, States shall 
identify local, State or Federal sources 
for accomplishing particular access pro
posals. Particular attention should be 
given to coordination of management 
objectives with funding programs pur
suant to subsection 315(2) of the Act, 
and pursuant to the Land and Water
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Conservation Fund (16 U.S.C. 460 et seq.) 
and other statutes as may be appropri
ate. I t  should be noted that the access 
referred to in this subsection is broader 
than the types of access that may be 
acquired using subsection 315(2) funds 
which is limited to the acquisition of 
lands or interests in lands for purposes 
of providing access to public shorefront 
and/or for the preservation of islands.

(5) In determining the needs for pro
tection of public coastal areas, States 
should consider such factors as (a) en
vironmental, esthetic or ecological pres
ervation (including protection from 
overuse and mitigation of erosion or 
natural hazards), (b) protection for 
public use benefits (including recrea
tional, historic or cultural uses), (c) 
preservation of islands, and (d) such 
other protection as may be necessary to 
insure the maintenance of environmen
tal, recreational, historic, esthetic, eco
logical or cultural values of existing 
public shorefront attractions. Existing 
public shorefront attractions may be 
broadly construed to include, but need 
not be limited to: public recreation areas, 
scenic natural areas, threatened or en
dangered floral or faunal habitat, wet
lands, bluffs, historic, cultural or archae
ological artifacts, and urban waterfronts.

(6) The purpose of defining the term 
“beach” is to aid in the identification 
of those existing public beach areas re
quiring further access and/or protection 
as a part of the State’s management 
program. States should define “beach” 
in terms of characteristic physical ele
ments (e.g., submerged lands, tidelands, 
foreshore, dry sand area, line of vegeta
tion, dunes) or in terms of public char
acteristics (e.g., local, State or Federal 
ownership, or other demonstrated public 
interest such as easements, leases, li
censes, or traditional and habitual 
usage). At a minimum, the definition of 
what constitutes a public beach shall be 
as broad as that allowed under existing 
State law or constitutional provisions. 
States should take into account special 
features such as composition (e.g., non
sand beaches), location (e.g., urban or 
riverine beaches), origin (e.g., manmade 
beaches) and fragility (e.g., areas of 
shifting dunes). Where access may be 
complicated by questions of ownership 
and use of the foreshore or dry sand 
beach, States are encouraged to define 
beach in terms of its component parts, 
especially at the mean high tide line, or 
the ordinary high water mark in the 
Great Lakes. Finally, in defining the term 
“beach,” States shall provide a rationale 
explaining the relationship between the 
definition developed and access and pro
tection needs.
§ 920.18 E nergy facility planning.

(a) Requirement. In order to fulfill 
the requirements contained in subsection 
305(b) (8) of the Act, the management 
program must include a planning proc
ess that can anticipate and manage the 
impacts from energy facilities in or sig
nificantly affecting the State’s coastal 
zone. This process must Include:
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(1) An identification of energy facili
ties which are likely to locate in, or which 
may significantly affect, the coastal 
zone;

(2) A procedure for assessing the suit
ability of sites for such facilities;

(3) Articulation of State policies and 
other techniques for the management of 
energy facilities and/or their impacts;

(4) A mechanism for coordination 
and/or cooperative working arrange
ments, as appropriate, between the State 
coastal planning or management agency 
and other relevant State, Federal, and 
local agencies involved in energy facility 
planning and/or siting, including con
formity of siting programs, where they 
exist, with the coastal zone management 
program; and

(5) An identification of legal and other 
techniques that can be used to meet 
management needs.

(b) Comment. Statutory Citation, 
Subsection 305 (b) (8):

The management program for each coastal 
State shall Include * * * (a) planning proc
ess for energy facilities likely to locate in, 
or which may significantly affect the coastal 
zone, including, but not limited to, a process 
for anticipating and managing the Impacts 
from such facilities.

(1) In meeting these requirements, 
there are a number of approaches a 
State might use. The State could des- 
ignate/reserve specific sites in or near 
the coastal zone- for particular types of 
energy facilities. Alternately, the State 
could develop performance standards or 
other regulations that particular types 
of energy facilities would have to meet 
irrespective of their coastal zone loca
tion. Under this approach, no sites would 
be specifically reserved, but neither 
would any be specifically' excluded. A 
third option, a variant of the second, 
would combine a performance standard 
approach with specific exclusions of all 
or particular types of facilities in se
lected coastal zone locations. These ex- 
clusions/restrictions could be based on: 
the anticipated adverse environmental 
impacts in particular locations due to 
sensitivity of particular resources (e.g., 
exclusion due to thermal pollution of nu
clear power plants in particular wetlands 
which are especially "  productive fish 
spawning/nursery grounds); the safety 
problems associated with the operation 
of specific facilities in particular loca
tions (e.g., exclusion of LNG terminals in 
densely populated areas because of safe
ty problems, e.g., requirement for oil 
transfer by off-shore pipeline rather- 
than on-shore tanker unloading); State 
policy determinations that certain types 
of energy facilities are not coastal de
pendent (e.g., requirement for petro
chemical processing plants to be located 
inland from the coastal zone). There are 
numerous variations and mixes of the 
above approaches that can be used in 
developing an acceptable energy facility 
planning process and associated coastal 
zone management program policies. For 
example, a  State could reserve sites for 
a number of specific types of energy fa
cilities (e.g., electric power plants, deep-
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water terminals), restrict or exclude 
others from the coastal zone (e.g., nu
clear power plants), and require still 
other types of facilities to meet certain 
performance criteria (e.g., pipeline siting, 
drilling techniques). Whatever approach 
is taken, it is critical to tie the outcome 
of the planning process to what may 
sometimes be two conflicting consider
ations: resource preservation/conserva- 
tion and the need for energy production 
and transportation. This latter consider
ation may involve being responsive to 
not only the needs of energy users in 
the coastal zone but also the energy 
needs in the State, region and the 
Nation. At the same time, other facil
ities and uses of regional benefit and 
national interest, such as recreation 
areas, commercial fishery facilities,* and 
animal habitat protection must be pro
vided for in the coastal zone. The rela
tive importance of energy facilities in the 
coastal zone should reflect the impor
tance of these other interests as well as 
the availability of energy resources and 
potential sites * in—or outside of—the 
coastal zone. Essentially, a balancing of 
national interests between resource pres
ervation and conservation, on the one 
hand, and energy needs, on the other 
hand, must be achieved in order to avoid 
arbitrary restrictions or exclusions of 
either interest. Particularly in determin
ing greater than local and coastal zone 
energy needs, consideration must be 
given to (1) national and other projec
tions of energy needs, (2) assessments 
of the best mix of energy sources (e.g., 
coal v. gas v. oil) to meet these needs and
(3) techniques for reducing demands for 
energy (e.g., impact of energy conserva
tion measures) . Further, determination 
of whether the coastal zone or resources 
therein are required to serve greater 
than local needs should be based, in part, 
on consultation with relevant Federal 
agencies.

(2) The purpose of identifying energy 
facilities which may significantly affect 
the coastal zone is to assure the consid
eration of these facilities as land or water 
uses having a direct and significant im
pact cm coastal waters and subject to the 
management program. In determining 
which energy facilities may significantly 
affect the coastal zone, States must con
sider, at a minimum, those facilities listed 
in subsection 304(5) of the Act. These 
facilities include any equipment or fa
cility which will be used or expanded 
primarily (a) in the exploration for, or 
the development, production, conversion, 
storage, transfer, processing, or transpor
tation of any energy resource, or (b) for 
the manufacture, production, or assem
bly of equipment, machinery, products or 
devices which are involved in any activity 
described in (a). Accordingly, this in
cludes, a t a  minimum, but is not limited 
to (i) electric generating power plants, 
(ii) petroleum refineries and associated 
facilities, (iff) gasification plants, (iv)| 
facilities used for the transportation, 
conversion, treatment, transfer or stor
age of liquefied natural gas, (v) uranium 
enrichment or nuclear fuel processing fa-
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cilities, (vi) oil and gas facilities, Includ
ing platforms, assembly plants, storage 
depots, tank farms, crew and supply 
bases and refining complexes, (vii) fa
cilities, including deepwater ports, for the 
transfer of petroleum, (viii) pipelines 
and transmission facilities, and (ix) ter
minals which are associated with the 
foregoing. States have the option of ex
panding this list for planning and man
agement purposes to include any related 
or secondary energy activities, which a 
State feels may significantly affect its 
coastal zone.

(3) At a minimum, “significantly af
fect” shall be defined in terms of sub
stantial or potentially substantial 
changes in coastal zone resources which 
could be affected by a proposed energy 
facility. These include changes in land, 
air, water, minerals, flora, fauna, noise, 
and objects of historic, cultural, archeo
logical or aesthetic significance. States 
have the option of using a more expan
sive definition of “significantly affect” 
which could include any or all of the con
cepts in the National Environmental 
Policy Act of 1969 (Pub. L. 91-190, as 
amended). These concepts include the 
following:

(i) Effects which are noteworthy in 
an overall, cumulative way, considering 
the impacts of a given energy facility and 
related facilities, either existing or con
templated;

(ii) Effects which may be positive, 
negative or both;

(iii) Effects which may come about or 
increase in magnitude because of the par
ticular location of an energy facility; and

(iv) Effects which cover a broad range 
of environmental, social and economic 
impacts.

(4) In developing a procedure for as
sessing the suitability or sites for energy 
facilities, it will be important to create 
a planning process that takes adequate 
account of all the potential changes noted 
in paragraph (d) (3) of this section, as 
well as any other economic, social or en
vironmental indices the State chooses to 
consider as significant effects. This pro
cedure must also include a capability to 
evaluate alternative sites and to deter
mine if a potential site is appropriate 
given these assessments.

(5) States, particularly those which 
anticipate a. large involvement in the 
Coastal Energy Impact Program (CEIP, 
Section 308 of the Act, Part 931 of this 
chapter) should design their planning 
process to include those impacts from 
energy facilities that will be considered 
under the CEIP.

(6) In developing State policies and 
other techniques for the management of 
energy facilities and/or their impacts 
(through siting programs, performance 
standards or other approaches suggested 
in (1) above), State coastal planning or 
management agencies are encouraged 
to develop these policies and manage
ment techniques in consultation and 
cooperation with other State, local and 
Federal agencies. General consultation 
requirements for program development, 
of which this consultation Should be 
considered a part, are discussed more
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fully in Part 923 of this chapter. Depend
ing on the approach taken to energy 
facilities management, this consultation 
and coordination should include, but 
need not be limited, to procedures for:
(1) Assessing need/demand projections;
(2) allocating these needs among coastal 
and inland locations; (3) identifying 
potential coastal impacts; and (4) de
termining site suitability of alternative 
locations for particular facilities. The 
actual analysis of particular sites for 
suitability may be accomplished using 
planning funds authorized under sub
section 308(c) of the Act. The nature of 
State policies and management tech
niques that will be articulated as part of 
the overall management program will 
vary, depending on (1) the approach 
taken to planning and management of 
energy facilities and/or their impacts,
(2) the extent and type of energy facility 
siting procedures and/or impact man
agement techniques already existing in 
a particular State, and (3) existing 
Federal and local authorities. Accord
ingly, as part of meeting requirements 
in § 920.14, States must include, as part 
of their listing of relevant constitutional 
provisions, laws, regulations, judicial 
decisions and other appropriate official 
documents or actions, those items specif
ically relating to planning for, antici
pating and managing energy facilities 
and/or impacts, including licensing or 
permitting procedures.

(7) In assuring the coordination of 
relevant agencies involved in energy 
facility planning, States should give 
particular attention to State and Fed
eral agencies already involved in various 
aspects of energy planning. At a mini
mum, where interstate plans exists, as 
referred to in subsection 306(c) (8) of 
the Act, these plans should be taken 
into consideration. Cooperative arrange
ments, whenever possible, should extend 
to use of energy data, projections, esti
mates of facility needs, and policies that 
have been developed by others. Sources 
for such information include State and 
Federal energy agencies, energy indus
tries, and State utility commissions.
§ 920.19 Shoreline erosion/mitigation 

planning.
(a) Requirement. In order to fulfill the 

requirements contained in subsection 
305(b)(9), the management program 
must include a planning process that 
can assess the effects of shoreline 
erosion, and can evaluate management 
policies and techniques for addressing 
shoreline erosion. Evaluation can in
clude assessment of ways to mitigate, 
control or restore areas adversely 
affected by erosion. This process must 
include:

(1 )  A method for assessing the effects 
of shoreline erosion;

(2) Procedures for handling erosion 
effects, including non-structural pro
cedures;

(3) Articulation of State policies 
pertaining to erosion, including policies 
regarding preferences for non-structural 
or structural controls and/or nb con
trols;

(4) A method for designation of areas 
for erosion control, mitigation and/or 
restoration as areas of particular con
cern or areas for preservation/restora- 
tion; if appropriate;

(5) A mechanism for continuing 
refinement and implementation of 
necessary management policies and 
techniques, if appropriate; and

(6) An identification of funding pro
grams and other techniques that can be 
used to meet management needs.

(b) Comment. Statutory Citation, 
Subsection 305(b) (9) :

The management program for each coastal 
state shall, include * * * (a) planning
process for (A) assessing the effects of shore
line erosion (however caused), and (B ) 
studying and evaluating ways to control, or 
lessen the impact of, such erosion, and to 
restore areas adversely affected .by such 
erosion.

(1) In developing a method for assess
ing the effects of shoreline erosion, States 
should consider loss of land along the 
shoreline or along estuarine banks, 
whether this loss is caused by actions of 
man or by natural forces, and whether 
these actions are regularly occurring, 
cyclical, or one-time events. In assessing 
the effects of erosion, States should con
sider the cause of these effects (e.g., 
man-made v. natural forces), examine 
the major effects of erosion and make 
some judgments as to their relative as 
well as collective importance. The pur
pose of such assessment will be to deter
mine how, if at all, states will want to 
handle erosion control, mitigation and/ 
or restoration. States may want to in
clude effects of accretion as part of this 
assessment procedure.

(2) In developing policies and manage
ment techniques for dealing with effects 
of erosion, States will want to consider, 
as appropriate, non-structural and struc
tural options as well as the possibility 
of allowing erosion/accretion to continue 
to occur. It is not the intent of these 
planning requirements to imply that an 
appropriate State response to erosion 
necessarily requires control (either of a 
structural or non-structural nature). In 
some locations along a State’s coast, it 
may be appropriate to articulate a policy 
of non-control, given the cause of ero
sion, the configuration of the coastline, 
the adverse impacts that may result from 
control techniques, etc. An example of 
where a policy of non-control may be ap
propriate is along barrier islands where 
there is substantial natural erosion due 
to littoral drift. In cases where State 
policy is not to control erosion, either in 
selected locations or along the entire 
coastline, the rationale for such policy 
should be stated explicitly. In evaluating 
ways to control/lessen erosion impacts 
either through non-structural or struc
tural management techniques, States 
should take into account such considera
tions as shoreline configuration, extent 
of the problem, costs of alternative solu
tions, and incorporation of existing man
agement techniques. States also should 
take particular account of the National 
Flood Insurance Program (24 CFR 1909 
et seq.), and regulations of the Federal
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Insurance Administration on flood- 
related erosion-prone areas (24 CFR 
910.5).

(3) In developing a procedure, if ap
propriate, for designating areas for res
toration, pursuant to section 923.16 of 
this chapter. States may consider com
plete re-establishment of the pre-erosion 
shoreline or other more limited rebuild
ing of an eroded area. Both natural and 
developed areas may be considered for 
restoration purposes. Due to restrictions 
on the use of section 306 funds with re
spect to construction and acquisition 
projects, not all means of restoration 
proposed by States may be eligible for 
section 306 funding, or funding under 
other sections of the Act. Despite this 
restriction on the use of section 306 
funds, States should not feel restricted as 
to the means restoration proposed as part 
of the management program and should 
give particular attention to coordination 
of shoreline erosion management objec
tives with funding programs pursuant to 
the U.S. Army Corps of Engineers Beach 
Erosion Control Program (33 U.S.C. 426 
et seq.) and the Hurricane Protection 
Program (33 U.S.C. 701 et seq.) and other 
statutes as may be appropriate.

Subpart C— Research and Technical 
Support

§ 920.20 General.
(a) States should try to distinguish 

between research and technical studies 
that are appropriately funded pursuant 
to subsection 310(b) which is a program 
of grants to States to support research, 
study and training activities designed to 
improve State capability to develop and/ 
or administer coastal zone management 
programs. I t  should be pointed out that 
the primary emphasis of the coastal zone 
management program is to create the 
mechanism for States to exert appropri
ate control over land and water uses and 
to begin the management process, not to 
engage in long-term research projects. 
While it may be difficult sometimes to 
distinguish the most appropriate section 
of the Act to provide funds, a general 
guideline is that those research, study or 
technical support activities which are 
essential to meeting the criteria for pro
gram approval should be funded pur
suant to section 305 of the Act. Those 
activities which enhance or improve a 
State’s ability to meet the criteria for 
approval should be funded pursuant to 
subsection 310(b) (Part 933 of this chap
ter) . Moreover, it is anticipated that re
search and studies funded pursuant to 
subsection 310(b) will be more technical 
in nature and/or more geographically 
specific than those activities typically 
funded pursuant to section 305. Appli
cations for management program devel
opment grants which contain substan
tial research elements will be carefully 
reviewed to assure that these elements 
are essential to the successful develop
ment of a State’s management pro
gram; are an integral part of a compre
hensive review of existing information 
relating to th e ‘management program; 
and are not more appropriately funded 
under the State research and technical
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assistance program pursuant to subsec
tion 310(b).

(b) In  developing their management 
programs, States should endeavor to use 
existing information and research 
sources to the extent applicable and 
available rather than undertaking un
necessary independent research or in
formation gathering as part of program 
development. In this respect, OCZM or
dinarily should be contacted to ascer
tain what information and assistance it 
can provide.

(c) A substantial number of sources 
for technical information exist within 
Federal agencies, in universities, in 
State and Federal laboratories and re
search centers, and in the private sector. 
OCZM will endeavor to serve as a general 
clearinghouse for specialized informa
tion, and will issue pertinent publica
tions on technical support available from 
NOAA and other Federal sources, h i ad
dition, as part of the National Research 
and Technical Assistance Program au
thorized by subsection 310(a) of the Act 
(Part 033 of this chapter), OCZM in
tends to identify unresolved coastal re
search problems of national and regional 
scope, and will seek to facilitate their so
lutions.

Subpart D— Public Participation 
§ 920.30 General.

Public participation is an essential ele
ment of development and administration 
of a coastal management program. 
Through citizen involvement in the de
velopment of a management program, 
public needs and aspirations can be re
flected in use decisions for the coastal 
zone, and public support for the man
agement program can be generated. Par
ticipating States, therefore, should seek 
to obtain extensive public participation 
in the development and administration 
of a coastal management program.
§ 920.31 Public hearings.

(a) Requirement. In order to meet the 
requirements of subsection 306(c) (3) 
and section 311 of the Act with respect 
to public hearings, States shall:

(1) Hold a t least two public hearings, 
at least one of which will be on the total 
coastal management program;

(2) Provide a minimum of 30 days 
public notice of hearing dates and loca
tions; and

(3) Make available, at the time of 
public notice, all agency materials per
tinent to the hearings.

(b) Comment. Statutory Citation, 
Subsection 306(c)(3) :

Prior to granting approval of a manage
ment program submitted by a coastal state, 
the Secretary shall find that * * * (t)he  
state has held public hearings in the devel
opment of the management program.

(c) Comment. Statutory Citation, 
Section 311:

All public hearings required under this 
title must be announced at least thirty days 
prior to the hearing date. At the time of 
the announcement, all agency materials per
tinent to the hearings, including documents, 
studies, and other data, must be made avail
able to the public for review and study.
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As similar materials are subsequently de
veloped, they shall be made available to the 
public as they become available to the 
agency.

(1) Notification of public hearings 
should provide the public the longest 
period of notice practical, but in no 
event should notice be less than the 30 
day statutory minimum. Announcement 
of the hearings should be through media 
designed to inform the public—not 
merely to provide “technical notice.“ 
Therefore, in addition to any publica
tion of legal notice as required by State 
law, reasonably informative news re
leases should be made available to the 
news media in the affected communities.

(2) At the time of the announcement, 
all agency materials pertinent to the 
hearings, including documents, studies, 
the agenda for the hearings, and other 
data, must be made available to the 
public for review and study in the locale 
where the hearings are to be conducted.

(3) Hearings on the total manage
ment program do not have to be held 
per se on the document submitted to the 
Associate Administrator for section 306 
approval. However, such hearing(s) 
must cover the substance and content 
of the proposed management program 
in such a manner that the general pub
lic, and particularly affected parties, 
have a reasonable opportunity to under
stand the impacts of the management 
program.

(4) Hearings should be held in those 
geographic areas which would be most 
affected by the issues under considera
tion at the hearing (eg., establishment 
of priority uses for a given geographic 
area). Hearings on the total manage
ment program should be held in places 
within the State where all citizens of 
the State may have an opportunity to 
comment.

(5) In many cases, the population of 
the coastal zone fluctuates significantly 
with the seasons of the year. Efforts 
should be made to insure that hearings 
are held when those populations most 
likely to be affected are present.

(6) A verbatim transcript of the hear
ings need not be prepared but a com
prehensive summary should be made 
available to the public within 45 days 
after the conclusion of the hearings. A 
copy of these summaries shall accom
pany the management program when it 
is submitted to the Associate Adminis
trator for approval.
§ 920.32 Additional means of public 

participation.
(a) Formal public hearings may not 

provide an adequate opportunity for in
formation exchange. To insure that the 
public is heard during the development 
of the program, efforts should be made 
to encourage discussion in various forums 
and to take other steps to insure that 
the public can participate in the proc
ess in a meaningful manner. The fol
lowing are suggested to accommodate 
increased public participation:

(1) Establish arrangements for ex
changing information, data, and reports 
among State and local government
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agencies, citizen groups, special interest 
groups, and the public a t large;

(2) Provide opportunity for participa
tion by relevant Federal agencies, State 
agencies, local organizations, port au
thorities and other interested parties, 
both public and private;

(3) Develop mechanisms, in addition to 
public hearings, to allow citizens and the 
public at large to effectively participate 
in the coastal zone program. The follow
ing are examples that might be used:

(i) Citizen involvement in the develop
ment of goals and objectives,

(ii) Establishment of a Citizen Advi
sory Committee, and

<fti) Establishment of processes to re
view component elements of the man
agement program by selected citizen 
groups and the general public.

Subpart E— Preliminary Approval 
§ 920.40 General.

(a) This section establishes criteria to 
be employed in receiving, reviewing and 
providing preliminary approval of State 
coastal management programs, and for 
awarding grants pursuant to subsection 
305(d) of the Act.

(b) The basic purpose of preliminary 
approval is to allow a State additional 
time to implement fully a coastal man
agement program which, in its design 
and description, meets the requirements 
of section 306 of the Act. In granting 
preliminary approval, recognition is 
given to the need to include, in a sub
section 305(d) work program, those de
ficiencies precluding section 306 ap
proval, the specifics for remedying those 
deficiencies, and a timetable within 
which this is to occur.

<c) Another objective is to provide 
funding to support initial implementa
tion of selected elements of a State’s 
coastal management program, provided 
that the overall design and description 
of the program meets the section 306 re
quirements. For selected elements to be 
initially implemented, necessary section 
306 legal authorities and administrative 
capabilities must be in place.

(d) A third objective is to provide a 
State with additional time to resolve 
problems, uncovered during Federal 
and/or DEIS review of a program sub
mitted for section 306 approval, when 
such problems would preclude full ap
proval.

(e) The following are examples of 
situations under which States may apply 
for preliminary approval:

(1 )  A State may be able to describe the 
legislative authority it needs in order to 
meet the requirements under section 306 
to have an approvable program, and to 
draft a bill carrying this out, but not 
be able to enact same within the time 
period pursuant to subsection 305(c), 
This could be because the legislature 
meets only every two years, or because 
the process is too complicated to accom
plish in a matter of months.

(2) A State program may call on local 
units of government to prepare their 
own coastal plans in accordance with 
State guidelines. However, one or even 
two years may be required for these units
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to carry out their work. Under this ex
ample, it should be noted that, depend
ing on the nature of the State-local 
relationships and existing legal authori
ties, this activity also can be accom
plished as part of a State’s subsection 
305(c) program development grant and/ 
or as part of a section 306 program ad
ministrative grant.

(3) A State may need to reorganize 
within the Executive branch before a 
program can gain approval and funding 
under section 306.

(4) A State may be encountering prob
lems resolving differences with one or a 
number of Federal agencies with respect 
to specific aspects of its coastal manage
ment program.

(f ) Preliminary approval is not seen as 
a necessary continuum from section 305 
to section 306 status. States may move 
directly from subsection 305(c) (pro
gram development) grants to section 306 
(program implementation) grants. Pro
gression from subsection 305(c) status to 
subsection 365(d) (preliminary ap
proval) status is not automatic, nor is 
progression from preliminary approval 
status to section 306 status automatic. 
Application for preliminary approval re
quires consultation with the Associate 
Administrator to insure that the State 
meets the eligibility conditions and ap
proval criteria.

(g) Preliminary approval is meant to 
apply to a fully described coastal man
agement program for a State’s entire 
coastal zone. Accordingly, segments are 
not eligible for approval pursuant to this 
subsection but shall continue to be con
sidered under provisions of section 306 
of the Act and related requirements of 
Part 923 of this chapter dealing specifi
cally with segmentation.
§ 920.41 Eligibility for consideration.

(a) Requirement. In order to be eli
gible for consideration for preliminary 
approval, pursuant to subsection 305(d), 
a State must be in one of the following 
situations :

(1) After all subsection 305(c) pro
gram development grants have been ex
pended and the State can describe a pro
gram that meets the basic approval 
criteria but there are still aspects of the 
program which must be instituted before 
section 306 approval can be given; or

(2) At any time during section 305 pro
gram development when a State has ele
ments of its coastal management pro
gram to implement and meets the basic 
approval requirement (that the overall 
program as described would be approv
able when fully implemented) ; or

(3) During the course of section 306 
review, problems are uncovered that pre
clude section 306 approval but do not 
preclude preliminary approval.
§ 920.42 Approval criteria.

(a) Requirement. For a State’s coastal 
management program to receive prelimi
nary approval pursuant to subsection 
305(d)(2) of the Act, the State must 
demonstrate that:

(1) The management program fulfills 
the requirements of section 305(b) of the 
Act and implementing regulations;

(2) Deficiencies that prohibit achieve
ment of section 306 program approval 
are identified, after consultation with 
the Associate Administrator, and the 
means and timetable for remedying these 
deficiencies are specified;

(3) The purposes for which the sub
section 305(d) grant are to be used are 
specified;

(4) Adequate steps have been or are 
being taken to meet the requirements 
under section 306 or 307 of the Act, which 
involve Federal officials or agencies;

(5) The program as described and pro
posed for implementation would be fully 
approvable when submitted for section 
306 approval; and

(6) For those elements to be imple
mented under subsection 305(d), the 
necessary legal authorities and organi
zational structures are adequate and in 
place.

(b) Comment. (1) Pursuant to subsec
tion 305(d)(2)(A) of the Act, “ (a) 
coastal state is eligible to receive grants 
under this subsection if it has * * *
(d) eveloped a management program 
which * * * (i) is in compliance with 
rules and regulations promulgated to 
carry out subsection (b) , but (ii) has not 
yet been approved by the Secretary under 
section 306.” The rules and regulations 
referred to above are contained in the 
original Part 920 published on November 
29, 1973, and incorporated into Part 923 
of this-chapter which was published on 
January 9, 1975. Where there are dif
ferences in these sets of regulations, the 
Part 923 requirements should be held to 
be controlling. In order to satisfy this 
paragraph, all the requirements of sub
section 305(b)(1)-(6) of the Act shall 
be completed in  accordance with the pro
visions and procedures set forth in cor
responding regulations of Part 923 of 
this chapter.

^  (2) Pursuant to paragraph 305(d) (2)
(B) of the Act, “(a) coastal State is eli
gible to receive grants under this sub
section if it has • * * (s)peciflcally iden
tified, after consultation with the Secre
tary, any deficiency in such program 
which makes it ineligible for approval 
* * * (p) ursuant to section 306, and has 
established a  reasonable time schedule 
during which it can remedy any such de
ficiency.” The only deficiencies that a' 
State may remedy after preliminary ap
proval are those that relate to imple
menting capability. In other words, an 
acceptable subsection 305(d) program 
can be deficient only in its lack of having 
translated fully described but pending 
implementing actions into accomplished 
fact. Deficiencies bearing on the ade
quacy of program design, description, or 
implementation strategy cannot be ad
dressed as part of a subsection 305(d) 
program but rather should continue to be 
addressed as part of the basic subsection 
305(c) program development process. To 
meet the requirements of subsection 305
(d) (2) (B) of the Act, States should de
scribe the nature of the deficiency, the 
reason for it, and the specific means and 
timetable by which the deficiency shall 
be overcome. The schedule for remedying 
deficiencies should be sufficiently long to 
be realistic, given the nature and num-
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ber of deficiencies and the particulars 
of a State’s situation. At the same time 
it should be sufficiently tight to insure an 
enhanced and expeditious State effort. In 
no case shall the timetable for remedy
ing section 306 deficiencies extend be
yond fiscal year 1979.

(3) Pursuant to subsection 305(d) (2)
(C) of the Act, “ (a) coastal State is eli
gible to receive grants under this subsec
tion if it has * * * (s) pecified the purposes 
for which grants shall be Used.”

(i) In specifying the purposes for 
which grants shall be used, States are 
advised that the following represent 
allowable subsection 305(d) costs:

(A) Resolving section 306 deficiencies;
(B) Meeting the new planning require

ments of subsections 305(b) (7), (8) and
(9);

(C) Implementing those portions of a 
State’s coastal management program for 
which sufficient authorities and organi
zational structures are in place; and

(D) Updating coastal management 
programs if this updating would be 
an allowable cost after section 306 
approval.

(ii) Examples of fundable items to 
remedy section 306 deficiencies include, 
but are not limited to:

(A) Pass-throughs to local or regional 
units of government to develop master 
programs and/or local ordinances con
forming to State guidelines ;

(B) Efforts necessary to enact or refine 
needed legislation;

(C) Federal coordination efforts, in
cluding establishment of procedures for 
determining Federal consistency once a 
costal management program is fully ap
proved under section 306; and

(D) Negotiation of memoranda of 
understanding and instituting' other 
arrangements for interactions among 
State agencies.

(ili) Examples of fundable items to 
meet the new planning requirements 
include:

(A) Development of a shorefront 
access and protection planning process;

(B) Development of an energy facility 
planning process; and

(C) Development of a shoreline 
erosion/mitigation planning process.

(iv) Examples of fundable items to 
initiate implementation of selected as
pects of a State’s coastal management 
program include, but are not limited to:

(A) Personnel or equipment necessary 
to administer approved permit and other 
authorities;

(B) Signs, publications, etc., relative 
to approved management practices;

(C) General maintenance/resource 
mangement activities; and

(D) Personnel for establishing con
sistency procedures.

(v) Example of fundable items for up
dating the management program in
clude, but are not limited to:

(A) Site-specific studies on appropri
ate management techniques for areas for 
preservation/restoràtion ;

(B) Opinion surveys to determine 
public understanding/acceptance of var
ious elements of the management pro
gram;

(C) Studies of ways to improve inter
governmental coordination techniques 
approved as part of the management 
program.

(4) Pursuant to subsection 305(d) (2)
(D) of the Act, “(a) coastal State is eli
gible to receive grants under this sub
section if it has * * * (t) aken or is taking 
adequate steps to meet any requirement 
under section 306 or 307 which involves 
any Federal official or agency.” For pur
poses of this paragraph, the particular 
sections of 306 and 307 are:

(i) Subsection 306(a)(1)—identifica
tion of excluded Federal lands;

(ii) Subsection 306(c)(1)—opportu
nity for full participation by relevant 
Federal agencies. This shall include ad
vising Federal agencies (especially at the 
regional level) of the State’s intent to 
apply for preliminary approval;

(iii) Subsection 306(c)(8)—adequate 
consideration of the national interest in
volved in planning for, and in the siting 
of, facilities necessary to meet require
ments which are other than local ta 
nature;

(iv) Subsection 307(c)—development 
of procedures for certifying Federal con
sistency with respect to Federal activi
ties or development projects, and with 
respect to activities subject to Federal 
licenses or permits:

(v) Subsection 307(d)—development 
of procedures for certifying Federal con
sistency with respect to Federal assist
ance to State and local governments; 
and

(vi) Subsection 307(h) (1)—participa
tion in mediation procedures, if appro
priate.

(5) Pursuant to subsection 305(d) (2)
(E) of the Act, “ (a) coastal State is 
eligible to receive grants under this sub
section if it has * * * (c)omplied with 
any other requirement which the Secre
tary, by rules and regulations, prescribes 
as being necessary and appropriate to 
carry out the purposes of this subsec
tion.” By virtue of these rules and regu
lations, the following are prescribed as 
necessary and appropriate for States to 
complete in order to merit preliminary 
approval under this paragraph:

(i) A description of the overall man
agement program of sufficient detail and 
addressing all necessary section 306 find
ings to allow a determination that, when 
implemented, these elements will con
stitute an approvable section 306 man
agement program.

(ii) For those aspects to be imple
mented under subsection 305(d), a dem
onstration that the legal authorities and 
organizational capability necessary for 
implementation exist at time of prelim
inary approval.

(iii) An Environmental Impact As
sessment (EIA) on the over-all manage
ment program proposed for eventual im
plementation, with particular emphasis 
on those elements, if any, which will be 
funded for implementation purposes 
pursuant to subsection 305(d).
Submission of the EIA will enable 
NOAA to make a case-by-case determi
nation as to the necessity of issuing an 
Environmental Impact Statement (EIS)
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prior to preliminary approval. In  those 
cases where NOAA determines that an 
EIS is appropriate prior to approving a 
section 3305(d) submission, both the 
program document and the EIS will be 
distributed to Federal and other review
ers, according to normal EIS review pro
cedures. In those cases where the EIS is 
more appropriately prepared prior to ap
proving the section 306 submission, the 
section 305(d) program document which 
includes the EIA, will be distributed, to 
Federal agencies so that their comments 
can be addressed prior to the section 306 
submission.
§ 920.43 Review/approval procedures.

(a) States interested in preliminary 
approval should consult with the Asso
ciate Administrator well in advance of 
the point at which they would like to re
ceive such approval. As a general rule, 
such consultatioon should begin six 
months before approval is desired. The 
purpose of this consultation is to deter
mine:

(1) If the program will be sufficiently 
developed, designed and described to 
warrant consideration for preliminary 
approval a t the time desired;

(2) If there are any elements of the 
State’s management program eligible for 
implementation funding as part of pre
liminary approval;

(3) The content and detail of the EIA 
which must accompany the State’s pre
liminary approval submission ; and

(4) If an EIS will be necessary prior 
to granting preliminary approval.
If the Associate Administrator indi
cates that the program appears to meet 
the subsection 305(d) approval criteria, 
and if a determination is made that an 
EIS will not be necessary prior to pre
liminary approval, States should plan on 
submitting the subsection 305(d) pro
gram document, including an EIA, two 
to three months prior to the desired date 
of approval. If the Associate Adminis
trator determines an EIS will be neces
sary prior to granting preliminary ap
proval, States should plan on submitting 
the program document, including the 
EIA, shortly after this determination is 
made. The subsection 305(d) program 
document should follow the general for
mat recommended by OCZM for section 
306 submissions plus such additional in
formation as is required by sections 
920.42 (b) (2) and (b) (3) with respect to 
describing deficiencies, timetable for 
remedying, and purposes for which the 
grant will be used. The application for 
grant funds and the accompanying work 
program is a separate document that 
may be submitted in conjunction with 
or subsequent to submission of the sub
section 305(d) program document. The 
requirements for the grant application 
are contained in Subpart F, section 
920.61.

(b) Upon submission by a State of a 
subsection 305(d) program document, 
the Associate Administrator shall review 
the document for compliance with the 
approval criteria contained in section 
920.42. At his/her discretion, the Asso
ciate Administrator may consult with
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relevant Federal agencies regarding the 
proposed management program and de
ficiencies thereof. If a State meets the 
approval criteria, the Associate Admin
istrator may award a subsection 305(d) 
grant and will issue a  set of findings with 
respect to deficiencies and the timetable 
for their resolution.

(c) Copies of the subsection 305(d) 
program document and the Associate 
Administrator’s findings of deficiencies 
will be distributed to relevant Federal 
agencies. This will provide Federal agen
cies with any early opportunity to review 
and comment on the proposed manage
ment program and EIA prior to a formal 
section 306 submission. To insure con
sideration of deficiencies identified by 
Federal agencies, as a result of consulta
tion and review of a State’s subsection 
305(d) program document, during the 
subsection 305(d) grant award period, a 
State is required to include a work item 
in Its subsection 305(d) grant applica
tion specifically devoted to addressing 
Federal comments on the proposed man
agement program.

(d) If a State applies for preliminary 
approval after formal section 306 pro
gram review has begun, preliminary ap
proval will be Issued a t that point in 
the section 306 review process when the 
formal Federal agency review and cor
responding DEIS review reveal problems 
that preclude full program approval 
and implementation but do not preclude 
preliminary approval. States will be re
quired to take into consideration those 
items raised by the Federal agency/DEIS 
reviews as part of the subsection 305(d) 
work program.
Subpart F— Applications for Development 

Grants
§ 920.50 General.

(a) The primary purpose of develop
ment grants made under section 305 of 
the Act is to assist a State in developing 
a comprehensive coastal management 
program that can be approved by the 
Associate Administrator. The purpose of 
these guidelines is to define the proce
dures by which grantees apply for and 
administer grants under the Act. These 
guidelines shall be used and interpreted^ 
in conjunction with the Grants Manage
ment Manual for Grants under the 
Coastal Zone Management Act, herein
after referred to as the “Manual” which 
contains procedures and guidelines for 
the administration of program develop
ment grants. The Manual incorporates 
a wide range of Federal requirements, in
cluding those established by the Office 
of Management and Budget, the Gen
eral Services Administration, the De
partment of the Treasury, the General 
Accounting Office, and the Department 
of Commerce. In addition to specific pol
icy requirements of these agencies, the 
Manual includes recommended policies 
and procedures for a grantee to use in 
submitting a grant application. Inclu
sion of recommended policies and proce
dures for grantees does not limit their 
choice in selecting those most useful and 
applicable to local requirements and con

ditions. Grants given to the State must 
be expended for the development of a 
management program that meets the 
requirements of the Act. Grants shall not 
exceed eighty per cent of the total cost 
of the development programs. Federal 
funds received from other sources can
not be used to match OCZM grants. No 
more than four annual program devel
opment grants pursuant to subsection 
305(c) can be awarded to a State.

(b) Comment. Statutory Citation, 
Subsection 305 (c) :

The Secretary may make a grant annually 
to any coastal State for the purposes de
scribed in subsection (a)(1) If such state 
reasonably demonstrates to the satisfaction 
of the Secretary that such grant will be used 
to develop à management program consistent 
with the requirements set forth in section 
306. The amount of any such grant shall not 
exceed 80 per centum of such state’s cost 
for such purposes in  any one year. No coastal 
state is eligible to receive more than four 
grants pursuant to this subsection. After the 
initial grant is made to any coastal state 
pursuant to this subsection, no subsequent 
grant shall be made to such state pursuant 
to this subsection unless the Secretary finds 
that such state is satisfactory developing 
its management program.
§ 920.51 Administration of the pro

gram.
The Congress assigned the responsi

bility for the administration of the 
Coastal Zone Management Act of 1972, 
as amended, to the Secretary of Com
merce, who has designated the National 
Oceanic and Atmospheric Administra
tion as the agency in the Department 
of Commerce to manage the program. 
NOAA has established the Office of 
Coastal Zone Management for this pur
pose. Requests for information on grant 
applications and the applications them
selves should be directed to:
Associate Administrator for Coastal Zone 

Management, National Oceanic and At
mospheric Administration, Page Building 
1, 3300 Whitehaven Street NW., Washing
ton, D.C. 20235.

§ 920.52 State responsibility.
(a) Applications for initial develop

ment grants must be submitted by the 
Governor of a coastal state or her/his 
designee.

(b) The application shall designate a 
single State official, agency or entity to 
receive development grants and have 
responsibility for the development of 
the State’s coastal zone management 
program. The designee need not neces
sarily be that agency designated by the 
Governor under the provisions, of sub
section 306(c) (5) of the Act as the sin- 
glè agency to receive and administer the 
grants for implementing the manage
ment program.

(c) One State application will cover 
all program development activities, 
whether carried out by State agencies, 
areawide/regional agencies, local gov
ernments, regional or interstate entities.

(d) The designated State entity will be 
fiscally responsible for all expenditures 
made under the grant, including expend
itures by sub-contractors.

§ 920.53 Allocation.
(a) Subsection 305(g) allows a State 

to allocate a portion of its development 
grant to sub-State or multi-state enti
ties. If the State intends to allocate a 
portion of its grant, the application shall 
set forth the manner in which a State 
plans to allocate any portion of its grant 
to sub-State units, multi-State units, or 
any other authorized entity. Requests 
for allocation will not be approved un
less it is clearly demonstrated that the 
work to be accomplished as the result 
of such allocations is integrated into the 
State’s program development effort.

(b) Areawide/Regional agencies. 
Should the State wish to allocate a por
tion of its program development grant 
to an areawide/regional agency under 
the provisions of subsection 305(g) of 
the Act, and in the absence of State law 
to the contrary, preference shall be given 
to those agencies recognized or desig
nated as area wide/regional comprehen
sive planning and development agencies 
under the provisions of Office of Manage
ment and Budget Circular No. A-95, un
der section 204 of the Demonstration 
Cities and Metropolitan Development 
Act of 1966 or Title IV of the Intergovern
mental Cooperation Act of 1968. The 
provisions of part IV, OMB Circular No. 
A-95 dealing with the “Coordination of 
Planning in Multijurisdictional Areas” 
apply to all areawide or regional agencies 
that have jurisdiction for any portion or 
all of the designated planning area.

(c) Local government. Should the 
State desire to allocate a portion of its 
program development. grant to a local 
government under the provisions of sub
section 305(g) of the Act, units of gen
eral-purpose local government are pre
ferred over special-purpose units of local 
government, as provided in section 402 
of the Intergovernmental Cooperation 
Act of 1968.
§ 920.54 Geographic segmentation.

When a State has a program for a 
geographical segment of its coastal zone 
approved pursuant to subsection 306(h) 
of the Act, that portion of a State’s pro
gram not awarded segment approval will 
continue to be eligible for section 305 
program development grants, subject to 
all the administrative requirements of 
this subpart.
§ 920.55 Application for initial grant.

(a) The Form SF-424, Preapplication 
for Federal Assistance, required only for 
the initial grant, should be submitted 
120 days prior to the beginning date of 
the requested grant. The preapplication 
shall include documentation, signed by 
the Governor, designating the State of
fice, agency or entity to apply for and 
administer the grant.

(b) All applications are subject to the 
provisions of OMB Circular A-95 
(revised). The Form SF-424, Preapplica
tion for Federal Assistance, will be trans
mitted to the appropriate clearinghouses 
a t the time it is submitted to the Office 
of Coastal Zone Management (OCZM). 
If the application is determined to be
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statewide or broader in nature, a state
ment to the effect shall be attached 
to the Preapplication form submitted to 
OCZM. Such a determination does not 
preclude the State clearinghouse from 
involving areawide clearinghouses in the 
review. In any event, whether the ap
plication is considered to be Statewide 
or not, the Preapplication form shall in
clude an attachment indicating the date 
copies of the Preapplication form were 
transmitted to the State clearinghouse 
and, if applicable, the identity of the 
areawide clearinghouse(s) receiving 
copies of the Preapplication form and 
the date(s) transmitted. The Preapplica
tion form may be used to meet the project 
notification and review requirement of 
OMB Circular A-95 with the concur
rence of the appropriate clearinghouses. 
In the absence of such concurrence, the 
project notification and review proce
dures established by State and areawide 
clearinghouses should be implemented 
simultaneously with the distribution of 
the Preapplication form.

(c) Costs claimed as charges to the 
grant project must be beneficial and 
necessary to the objectives of the grant 
project. As used herein the terms cost 
and grant project pertain to both the 
Federal grant and the matching share. 
Allowability of costs will be determined 
in accordance with the provisions of 
FMC 74-4: Cost Principles Applicable 
to Grants and Contracts with State and 
Local Governments.

(d) The Form SF-424, Application for 
Federal Assistance (Non-Construction 
Programs), constitutes the formal ap
plication and must be submitted 60 days 
prior to the desired grant beginning date. 
Hie application must be accompanied by 
evidence of compliance with A-95 re
quirements Including the resolution of 
any problems raised by the proposed 
project. The OCZM will not accept appli
cations substantially deficient in adher
ence to A-95 requirements.

(e) In Part IV, Program Narrative, of 
the Form SF-424, the applicant should 
fespond to the following requirements. 
Applicants are urged to be clear and 
brief:

(1) Summarize the State’s past and 
current activities in its coastal zone and 
describe the current status of coastal 
management and related activities.

(2) Discuss and rank by general order 
of importance the major coastal zone 
related problems and issues facing the 
State.

(3) Identify the goals the State ex
pects to achieve by development of its 
coastal zone management program, and 
the objectives it has set to meet those 
goals.

(4) Describe the overall program 
design for developing the management 
program. This should be an outline of 
the State’s plan of action, identifying  
the work to be accomplished for develop
ing an approvable management program. 
Briefly and generally describe how the 
overall program design is intended to 
meet the requirements set forth In Sub
part B of these regulations. In  develop-
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ing the overall program design the ap
plicant should also give early considera
tion to the more specific requirements 
for approval of a management program 
as set forth in Part 923 of this chapter. 
The program design should specifically 
include:

(i) An identification of existing in
formation and sources of information;

(ii) A projection as to additional in
formation that must be required;

(iii) A description of methods to in
sure public participation;

<iv) A description of the intergovern
mental process by which the State in
tends to involve various levels of gov
ernment in the development of the 
management program;

(v) A mechanism for coordination 
with agencies administering excluded 
Federal lands;

(vi) A tentative approximation of the 
boundaries of the State’s coastal zone;

(vii) Identification of any other Fed
eral and State planning, programming 
or activity which may have a significant 
impact on the State’s coastal zone. Such 
planning, programming or activities in
cludes work accomplished or to be un
dertaken by any Federal, State, area
wide, local, regional or interstate agen
cies, regardless of source of funding. 
Additionally, the application shall re
flect, and the coastal zone management 
as it is developed will provide, methods 
to integrate Federally assisted programs.

(5) Set forth a work program describ
ing the work to be accomplished during 
the grant period. The work program 
should be consistent with the phasing of 
the overall program design and should 
include:

(i> A precise description of each ma
jor task to be undertaken, how it will' 
be accomplished and who will do it.

(ii) For each task, identify any 
“Other Entities,” as defined in the 
“Manual,” that will be allocated respon
sibility for carrying out all or portions of 
the task, and indicate the estimated cost 
of the subcontract grant for each allo
cation. Identify, if any, that portion of 
the task that will be carried out under 
contract with consultants and indicate 
the estimated cost of such contractes).

(iii) For each task indicate the esti
mated total cost. Also indicate the esti
mated total months of effort, if any, allo
cated to the task from the applicant’s 
staff.

(iv) For each task indicate the per
cent estimated to be completed during 
the grant period.

(6) The sum of all task costs in sub- 
paragraph (5) of this paragraph should 
equal the total estimated grant project 
cost.

(7) Using two categories, Professional 
and Clerical, indicate the total number- 
of personnel in each category on the 
applicant’s staff that will be assigned to 
the grant project. Also indicate the num
ber assigned full time and the number 
assigned less than full time in the two 
categories. Additionally, indicate the 
number of new positions created in the 
two categories, as a result of the grant 
project.
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(f) States may elect to utilize only two 
annual grants in developing a manage
ment program. In such cases the over
all program design must encompass the 
requirements set forth in §§ 920.55,920.58 
and 920.59 within a two year time frame. 
States should consult with the Associate 
Administrator early in the design stage 
of such programs for advice and guid
ance relative to meeting all require
ments.
§ 920.56 Approval of applications.

(a) The application for a develop
ment grant of any coastal State which 
complies with the policies and require
ments of the Act and these guidelines 
shall be approved by the Associate Ad
ministrator, assuming available funding.

(b) Should an application be found 
deficient, the Associate Administrator 
will notify the' applicant in writing, set
ting forth in detail the manner in which 
the application fails to conform to the 
requirements of the Act or these regula
tions. Conferences may be held on these 
matters. Corrections or adjustments to 
the application will provide the basis for 
resubmittal of the application for fur
ther consideration and review.

(c) The Associate Administrator may, 
upon finding of extenuating circum
stances relating to applications for as
sistance, waive appropriate administra
tive requirements contained in this sub
part.
§ 920.57 Amendments.

 ̂Amendments to an approved applica
tion must be submitted to, and approved 
by. the Associate Administrator prior to 
initiation of the contemplated change. 
Requests for substantial changes should 
be discussed with the Associate Adminis
trator well in advance. While all amend
ments to the grant must be approved in 
writing by the NOAA Grants Officer, ap
proval may be presumed- for minor 
amendments if the grantee has not been 
notified of objections within 30 working 
days of date of postmark of the request.
§ 920.58 Application for second year 

grants.
(a) Second year development grant 

applications will follow the procedures 
set forth in §920.55 (a), (b), (d>, (e)
(4), (5), (6) and (7) with the exception 
that the preapplication form may be used 
a t the option of the applicant. If used, 
the procedures set forth in § 920.55(b) 
will be followed. In any event, the A-95 
project notification and review proce
dures established by State and areawide 
clearinghouses should be followed. Addi
tionally, the program design (section 
920.55(e) (4)) shall be updated to:

(1) Describe how the past year’s work 
and products contributed to accomplish
ing the overall program design and to 
meeting the requirements set forth in 
§ 920.55(e). Clearly establish and iden
tify the relationship between the tasks 
set out in the overall program design and 
the criteria established for management 
program approval as set forth in Part 
923 of this chapter.

(2) Examine and assess the need, if 
any, to modify the overall program de-
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sign or the program development goals 
and objectives or both in view of tile 
above or of any emerging opportunities 
or problems.

(b) In evaluating whether a State is 
making satisfactory progress in the de
velopment of a management program to 
determine eligibility for the second year 
grant, the Associate Administrator will 
consider among other things:

(1) The progress made towards meet
ing management program goals and 
objectives;

(2) The progress demonstrated in 
completing the first year work program:

(3) The relationship identified be
tween the program design and meeting 
the criteria required for preliminary or 
final approval of a coastal zone manage
ment program.

(4) The effectiveness of mechanisms 
for insuring public participation and 
consultation with affected Federal, State, 
regional and local agencies.

(c) If the overall program design pro
vides for developing a management pro
gram in two years, the application for a 
second year grant should be prepared 
in accordance with § 920.59.
§ 920.59 Application for third and 

fourth year grants.
(a) Third and fourth year develop

ment grant applications will follow the 
procedures set forth in § 920.55 (a), (b),
(d), (e) (4), (5), (6) and (7) except 
that the preapplication form may be used 
a t the option of the applicant. If used, 
the procedures set forth in § 920.55(b) 
will be followed. In any event, the A-95 
project notification and review proce
dures established by State and areawide 
clearinghouses should be followed. Addi
tionally, the program design (Section 
920.55(e) (4) ) shall be updated to:

(1) Describe the anticipated design 
and content of the management pro
gram, including the goals and objectives 
of the program; the major issues the pro
gram will address; and the policies and 
management techniques that will be pro
posed to address these issues.

(2) Describe how the past year’s work 
and products contributed to the accom
plishment to the overall program design 
and specifically to meeting the criteria 
established for approval of a coastal zone 
management program as set forth in 
Part 923 of this chapter.

(3) Examine and assess the need, if 
any, to modify the overall program de
sign or the management program de
velopment goals and objectives or both 
in view of the above or of any emerging 
opportunities or problems.

(4) Indicate when the State will sub
mit a management program to the Asso
ciate Administrator for review and final 
approval pursuant to section 306 or will 
submit a management program for pre
liminary approval pursuant to subsection 
305(d) of the Act.

(b) In  evaluating whether a State is 
making satisfactory progress towards 
completion of a management program to 
determine eligibility for a third or fourth

RULES AND REGULATIONS

year grant, the Associate Administrator 
will consider, among other things:

(1) The progress made toward meet
ing management program goals and ob
jectives;

(2) The progress demonstrated in 
completing the past year’s work pro
gram:

(3) The cumulative progress towards 
meeting the criteria required for pre
liminary or final approval of a coastal 
zone management program;

(4) The applicability of the proposed 
work program to the achievement of all 
criteria required for final approval of a 
coastal zone management program; and

(5) The effectiveness of mechanisms 
for insuring public participation and 
consultation with affected Federal, State, 
regional and local agencies.
§ 920.60 Application for three new 

planning elements.
(a) For those States receiving pro

gram development grants up to October 
1, 1979 pursuant to subsections 305(c) or 
305(d), the work program and funding 
request for the subsection 305(b) (7),
(3) and (9) planning elements should 
be developed as part of the overall work 
program and grant application pursuant 
to the procedures contained in section 
920.55 for subsection 305(c) grants or 
pursuant to § 920.61 for subsection 305
(d) grants.

(b) For States that have an approved 
management program or will have an 
approved management program by Oc
tober 1, 1978, those States may receive 
program development grants for the ex
press purpose only of fulfilling the sub
section 305(b) (7), (8) and (9) require
ments prior to October 1, 1978. States 
with program approved prior to or by 
October 1, 1978, must fulfill these three 
requirements by that date. States with 
program implementation grants which 
also wish to receive the program develop
ment grants for the specified purpose and 
within the specified time limit may make 
application for section 305 planning 
funds and section 306 implementation 
funds using a single application form. 
The work tasks and costs associated 
with the new planning elements must be 
clearly and separately identified. States 
should consult with the Associated Ad
ministrator for detailed guidance on the 
preparation and content of a combined 
application. Alternatively, States may 
make two separate applications—one 
following the requirements set forth in 
section 920.55 for section 305 new plan
ning element funds and one following 
the application requirements in Part 923 
of this chapter for section 306 adminis
trative grants.

(c) Comment. Statutory Citation, 
Subsection 305(h) :

Whenever the Secretary approves the man
agement program of  any coastal State un
der section 306, such State thereafter (1) 
shall not be eligible for grants under this 
section except that such State may receive 
grants under subsection (c) in order to com
ply with the requirements of paragraphs (7), 
(8) and (9) of subsection (b) * * *.

§ 920.61 Applications for preliminary 
approval.

(a) The primary purposes of prelimi
nary approval grants are to assist a State 
in insuring ultimate implementation of 
a fully developed program design and to 
provide for initial implementation of ap
proved management elements. Addition
ally, subsection 305(d) funding may be 
used to meet the requirements of sub
section 305(b) (7), (8) and (9). The pur
pose of these guidelines is to define the 
procedures by which grantees apply for 
and administer grants under the Act. The 
guidelines contained herein shall be used 
and interpreted in conjunction with the 
Grants Management Manual for Grants 
under the Coastal Zone Management Act, 
hereinafter referred to as the “Manual.” 
The Manual incorporates a wide range 
of Federal requirements, including those 
established by the Office of Management 
and Budget, the General Services Ad
ministration, the Department of the 
Treasury, the General Accounting Office, 
and the Department of Commerce.

(b) Grants shall not exceed eighty 
percent of the total cost of subsection 
305(d) programs. Federal funds received 
from other sources cannot be used to 
match grants under subsection 305(d) 
of the Act.

(c) No subsection 305(d) grant will 
be made after September 30, 1979.

(d) All applications are subject to the 
provisions of OMB Circular A-95 (re
vised) .

(e) Costs claimed as charges to the 
grant project must be beneficial and 
necessary to the objectives of the grant 
project. As used herein the terms “cost” 
and “grant project” pertain to both the 
Federal grant and the matching share. 
The allowability of costs will be deter
mined in accordance with the provisions 
of FMC 74-4: Cost Principles Applicable 
to Grants and Contracts with State and 
Local Governments, and with the guid
ance contained in section 920.42(b) (3).

(f) The Form SF-424, Application for 
Federal Assistance (Non-Construction 
Programs), constitutes the formal ap
plication and must be submitted 60 days 
prior to the desired grant beginning 
date. The application must be accom
panied by evidence of compliance with 
A-95 requirements including the resolu
tion of any problems raised by the pro
posed project. The Associate Adminis
trator will not accept applications sub
stantially deficient in adherence to A-95 
requirements.

(g) In Part IV, Program Narrative 
of the Form SF 424, the applicant should 
respond to the following requirements:

(1) Set forth a work program describ
ing the activities to be undertaken dur
ing the grant period. This work program 
shall include:

(i) A precise description of each ma
jor task to be undertaken to resolve sec
tion 306 deficiencies, and a specific time
table for remedying these deficiencies;

(ii) A precise description of imple
mentation activities for approved man
agement components, including a dem-
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onstration that these implementation 
funds will not be applied outside 
the approved coastal management 
boundaries;

(iii) A precise description of any other 
tasks necessary for and allowable un
der subsection 30.5(d) ;

(iv) For each task, identify any 
“Other Entities,” as defined in the “Man
ual,” that will be allocated responsibility 
for carrying out all or portions of the 
task, and indicate the estimated cost of 
the subcontract for each allocation. 
Identify, if any, that portion of the task 
that will be carried out under contract 
with consultants and indicate the esti
mated cost of such contract(s) ; and

(v) For each task, indicate the esti
mated total cost. Also, indicate the esti
mated total months of effort, if any, allo
cated to the task from the applicant’s 
staff.

(2) The sum of all task costs in the 
above paragraph should equal the total 
estimated grant project cost.

(3) Using two categories, Professional 
and Clerical, indicate the total number 
of personnel in each category on the ap
plicant’s staff that will be assigned to 
the grant project. Also indicate the 
number assigned full time and the num
ber assigned less than full time in the 
two categories. Additionally, indicate the 
number of new positions created in the 
two categories as a result of the grant 
project.

[PR Doc.77-12280 Piled 4-28-77;8:45 am]
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DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

DEPARTMENT OF LABOR 
Pension and Welfare Benefit Programs 

EMPLOYEE BENEFIT PLANS 
[Prohibited Transaction Exemption No. 77-5]
Exemption Relating to a Transaction In

volving North Penn Employees’ Savings 
Plan (Application No. D-150) and the 
Penco Savings and Profit Sharing Plan 
(Application No. D-381)
Notice is hereby given of the granting 

of exemption under the authority of 
section 4975(c) (2) of the Internal Reve
nue Code of 1954 (the Code) and section 
408(a) of the Employee Retirement In
come Security Act of 1974 (the Act) re
lating to the exchange of certain assets 
between a disqualified person and party 
in interest and the North Penn Employ
ees’ Savings Plan (North Penn Plan) and 
the Penco Savings and Profit Sharing 
Plan (Penco P lan).

Background. On December 21, 1976, 
notice was published in the F ederal R eg
ister (41 FR 55664) of the pendency of 
an exemption from the taxes imposed by 
section 4975 (a) and (b) of the Code by 
reason of section 4975(c) (1) (A) through
(E) of the Code, and from the restrictions 
of sections 406(a), 406(b) (1) and (2), 
and 407(a) of the Act. The pending ex
emption was requested in applications 
filed by the trustee of the North Penn 
Plan and the trustees of the Penco Plan. 
The notice set forth a summary of the 
facts and representations contained in 
the applications and referred interested 
persons to the applications for a com
plete statement of the facts and repre
sentations. The notice also invited in
terested persons to submit comments on 
the requested exemption to the Internal 
Revenue Service (the Service). In addi
tion, the notice stated that any interested 
person might submit a written request 
that a  hearing be held relating to the 
exemption.

The applications have been available 
for public inspection a t the Service and 
at the Department of Labor (the Depart

ment in Washington. No public com
ments have been received, nor have any 
requests for a public hearing. Based 
upon the applications, the Service and 
the Department have decided to grant 
the requested exemption for the trans
action described in such applications.

The Administrative Committees of the 
North Penn Plan and the Penco Plan 
sent letters by first class mail on Decem
ber 30, 1976, to all Plan participants to 
bé affected by the transaction, informing 
them of the pending applications before 
the Service and the Department. The 
letters included copies of the notice of 
pendency as published in the F ederal 
R egister, and the recipients of the let
ters were informed of their right to 
comment on the pending exemption.

General Information. 1. The fact that 
a transaction is the subject of an exemp
tion granted under section 4975(c) (2) of 
the Code and section 408(a) of the Act 
does not relieve a fiduciary or other 
party in interest or disqualified person 
with respect to a plan to which the ex
emption is applicable from certain other 
provisions of the Code and the Act, in
cluding any prohibited transaction pro
visions to which the exemption does not 
apply and the general fiduciary responsi
bility provisions of section 404 of the Act 
which, among other things, require a 
fiduciary to discharge his duties respect
ing the plan solely in the interest of the 
plan’s participants and beneficiaries and 
in a prudent fashion in accordance with 
subsection (a) (1) (B) of section 404 of 
the Act; nor does it affect the require
ment of section 401 (a) of the Code that 
a plan must operate for the exclusive 
benefit of the employees of the employer 
maintaining the plan and their bene
ficiaries;

2. The exemption contained herein 
does not extend to transactions pro
hibited under section 4975(c)(1)(F) of 
the Code or section 406(b) (3) of the 
Act; and

3. This exemption is supplemental to, 
and not in derogation of, any other pro
visions of the Code and the Act, includ
ing statutory or administrative exemp
tions and transitional rules. Further, the 
fact that a transaction is the subject

of an exemption is not dispositive of 
whether the transaction would have 
been a prohibited transaction in the ab
sence of such exemption or, though it 
would have been a prohibited transac
tion, is exempt by operation of a statu
tory or administrative exemption or a 
transitional rule.

Exemption. Pursuant to section 4975
(c) (2) of the Code and section 408(a) of 
the Act and the procedures set forth in 
Rev. Proc. 75-26, 1975-1 C.B. 722 and 
ERISA Procedure 75-1 (40 FR 18471, 
April 28,1975), and based upon the facts 
and representations contained in the 
applications for exemption submitted by 
the applicants, the Service and the De
partment find that it is administratively 
feasible, in the interests of the Plans 
and of their participants and bene
ficiaries, and protective of the rights of 
participants and beneficiaries of Plans 
to grant, and hereby grant, an ex
emption effective this date so that the 
taxes imposed by section 4975 (a) and 
(b) of the Code by reason of section 
4975(c) (1) (A) through (E) of the Code 
and the restrictions of section 406(a), 
406(b) (1) and (2), and 407(a) of the 
Act shall not apply to the exchange by 
the North Penn and Penco Plans of 
North Penn stock for cash and notes of 
Penn Fuel System, pursuant to the 
terms, conditions and representations 
set forth in the applications.

The availability of this exemption is 
subject to the express conditions that 
the material facts and representations 
contained in the applications are true 
and complete, and that the applications 
accurately describe all material terms of 
the transaction when consummated pur
suant to the exemption.

Signed at Washington, D.C., this 21st 
day of April, 1977. ^

W illiam  E. W illiam s,
Acting Commissioner of 

Internal Revenue.
J .  Vernon B allard,

Acting Administrator, for Pen
sion and Welfare Benefit Pro
grams, U.S. Department of 
Labor.

[PR Doc.77-12258 Filed 4-28-77;8:45 am]
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DEPARTMENT OF LABOR
Occupational Safety and Health

Administration
[29 CFR 1908]

ON SITE CONSULTATION AGREEMENTS
Proposed Revision to Regulation

AGENCY: Occupational Safety and 
Health Administration, DOL.
ACTION: Proposed revision.
SUMMARY: The proposed revisions to 
the regulation would increase the level 
of Federal funding for contracts with 
States for onsite consultation activi
ties from the present fifty percent to 
ninety percent. In addition, the proposed 
revisions would expand eligibility for the 
program to include States with approved 
State plans under section 18 of the Oc
cupational Safety and Health Act of 
1970 (29 U.S.C. 667) (hereinafter re
ferred to as the Federal OSH Act). This 
action would permit every State to enter 
into such contracts. The proposed re
visions would set out new requirements 
for monitoring State performance under 
the contract, further describe the State’s 
obligation to publicize the availability of 
the program, and prescribe new require
ments for the qualification of consult
ants. The proposal would also clarify and 
simplify the existing regulation.
DATES: Comments must be received on 
or before May 31, 1977.
ADDRESSES: Public comments should 
be sent to: Docket Officer, Docket C-01, 
Room S-6212, Department of Labor, 200 
Constitution Avenue NW., Washington, 
D.C. 20210,
FOR FURTHER INFORMATION CON
TACT:

William J. Higgins, Chief, Division of 
Voluntary Programs, Occupational 
Safety and Health Administration, 200 
Constitution Avenue NW., Washing
ton, D.C. 20210 (202) 634-4923.

SUPPLEMENTARY INFORMATION: 
The present regulation, to which these 
changes are proposed, was designed to 
encourage States without approved 18(b) 
plans to participate in a program to pro
vide on-site consultation services to em
ployers. States with approved 18(b) 
plans can already provide these services 
under their plans and twenty-two ap
proved plan States now have such a pro
gram. However, in the two years that the 
regulation has been in effect only 
twelve o f the remaining States have 
chosen to participate. The Labor-HEW 
Appropriation Act for fiscal year 1977 
provided specific funds for the purpose 
of providing on-site consultation serv
ices to employers, and the Appropriations 
Committee Report on the Act (Senate 
Report No. 91-997), states that the Com
mittee believes that States have been 
deterred from entering into on-site con
sultation contracts because such con
tracts were funded at the fifty percent 
level. This funding level was established 
by the Occupational Safety and Health 
Administration to place States without 
approved 18(b) plans (the only States

presently eligible for the contract pro
gram) on an equal basis with States with 
approved plans, because the Federal 
share of funding for State plan pro
grams is limited by section 23(g) of the 
Federal OSH Act to fifty percent. The 
Committee instructed the Department of 
Labor to raise the funding level for on
site consultation contracts to a level that 
would ensure fuller State participation 
in the program.

P roposed New  F unding Level

As a result of Departmental study, it 
was determined that raising the level of 
Federal funding to ninety percent would 
best achieve the direction of Congress 
and encourage additional States to enter 
the program, while still requiring some 
financial commitment on the State’s 
part. I t  is anticipated, however, that cer
tain States will not participate in an on
site consultation program regardless of 
the percentage of Federal funding. These 
States either have legal constraints 
which prevent their participation, or 
have indicated a policy or philosophy 
against it.

E ffect of New  F unding Level 
on S tates W it h  Approved 

18(b) P lans

As pointed out above, many States 
with approved 18(b) plans include on
site consultation as a part of voluntary 
compliance* programs under their plans; 
Since these State plan programs are 
limited to fifty percent funding by sec
tion 23(g) of the Federal OSH Act, the 
availability of ninety percent funding 
to States providing identical services 
would be inequitable. Therefore, in order 
to encourage States to maintain their 
plans and also provide on-site consulta
tion services, the proposal would extend 
the eligibility for the program to all 
States, including States with approved 
18(b) plans.

Although most plan States currently 
include on-site consultation as a part of 
their overall safety and health program, 
there is no requirement that they pro
vide such services.

States with approved plans are re
quired only to provide a program a t least 
as effective as the Federal and it has 
been the Department’s position (see 40 
FR 21937, May 20, 1975) that on-site 
consultation would not be provided un
der the Federal OSH Act without man
datory citation for violations observed. 
Therefore, since there is no general Fed
eral on-site program, States are not re
quired to have such a program in their 
plans in order to be at least as effective. 
Thus, a State currently providing on-site 
consultation could amend its plan to 
eliminate on-site consultation through 
the change procedure provided in 29 CFR 
Part 1953. I t  should be emphasized how
ever, that States with approved 18(b) 
plans must, under 29 CFR 1902.4(c) (2) 
(xiii), continue to maintain a voluntary 
compliance program as least as effective 
as th e  Federal program because these 
State programs, although they have in 
the past included on-site consultation, 
have other employer and employee train
ing and education functions which must

be preserved. Finally, because of the 
probability of administrative, monitor
ing, and practical difficulties, the pro
posed regulation would permit only one 
vehicle for Federally funded on-site 
consultation, in a State. Thus, a State 
must choose which program, if any, it 
wishes to enter.

Applicable S tandards

Consultants, during on-site visits, 
would place primary emphasis upon iden
tification of all hazards present at the 
workplace. In the subsequent written re
port, the consultant would refer to 
whichever occupational safety and health 
standard applies to the specific employer. 
In  a non-plan State, the Federal stand
ards would be referenced. In a plan State 
where a hazard is covered by a State 
standard for which that State has exclu
sive enforcement authority, the State 
standard would be referenced, if both a 
State and Federal standard apply, both 
would be used. If, however, the hazard 
is not covered by State standards, which 
might occur if the State plan did not 
cover an issue, such as maritime, the ap
plicable Federal standard should be used. 
In States with public employee only plans 
(42 FR 12429, 29 CFR 1956), all ref
erences would be to Federal standards.

P roposed L im it  on the N umber of 
Consultants K

Section 1908.6(a) of the proposal 
would establish a more specific ceiling 
upon the number of consultants States 
would be permitted to employ under the 
contracts. Due to budgetary limitations 
and in the interest of fairness and uni
formity, a new standard is proposed. 
Under the standard, a State would be 
permitted to employ one consultant for 
every four compliance officers (both Fed
eral and State) in the State. The number 
of State compliance officers would be the 
number provided under that State’s most 
recent 23(g) grant if the State has an 
approved plan, while the number of Fed
eral compliance officers would be the 
number of positions currently allocated 
for the State.

In recognition of the fact that this lim
itation may be exceeded by the current 
level of consultants in some approved 
plan States and States with existing 

. 7(c) (1) contracts, the proposal would al
low current levels of consultants to be 
maintained if those consultants meet the 
qualifications requirements in § 1 9 0 8 . 6  

(b). However, positions in excess of the 
allowable level in these States may not be 
filled when they become vacant.
P roposed Consultant Qualifications

Under § 1908.6(b) of the proposal, new 
requirements would be established for 
consultants funded under the program. 
These are more specific than those in the 
present regulation, and include both ed
ucational and experience requirements. 
I t  is apparent that a uniformly qualified 
and experienced cadre of consultants is 
absolutely essential for an effective pro
gram. This is dictated in part by experi
ence, including past difficulties in the es
tablishment of uniform criteria under the
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present program. Therefore, the proposal 
would establish objective and uniform re** 
quirements for consultants on a nation* 
wide basis.

It was recognized, however, that con
sultants preséntly operating under on
site programs in States with approved 
plans and current 7(c) (1) contracts may 
not meet these new requirements. There
fore, the regulation would allow the Re
gional Administrator provisionally to ac
cept consultants currently employed in 
such States, and any new consultants, if 
there is a reasonable expectation that 
they can meet the requirements within 
two years.

New  M onitoring R equirements

Under § 1908.7 of the proposal, 
States under contract would be required 
to establish an effective internal moni
toring system, and would be required to 
prepare quarterly reports and submit 
various other documents and reports to 
the Occupational Safety and Health Ad
ministration. The monitoring would in
clude performance evaluation of every 
consultant semi-annually, and would 
require^ actual on-the-job evaluation. 
These procedures, although extensive, 
were considered to be necessary and the 
most feasible.

The proposed requirement that the 
States themselves conduct monitoring 
was felt necessary because in most cases 
Federal OSHA could not conduct on-the- 
job evaluations of consultation activity 
without taking appropriate enforcement 
action against the employer involved.

New  R equirements for P romotion 
of the P rogram

Section 1908.4(a)(2) of the proposal 
describes the State’s obligation to pub
licize the availability of the on-site con
sultation program. This would add no 
new substantive requirements, but would 
greatly expand the provision in the 
present regulation and describe in detail 
the possible methods a State could use 
to publicize its program.

New  H ealth H azards T esting

Section 1908.4(d) (5) (iii) of the pro
posal would amend the present regula
tion to extend the consultant’s responsi
bility with regard to health hazards 
which may be present in the workplace. 
Under the proposal, the consultant 
would, to the extent of his ability, iden
tify all health hazards present, and con
duct such sampling, testing and subse
quent analyses as may be necessary.
Provisions W h ic h  W ere N ot Changed

Several provisions of the existing reg
ulation were not changed, except for 
minor modifications in wording and re
arrangement. Among these were the re
quirement for separation between con
sultation and enforcement, which was 
amended to take into account the exist
ence of State enforcement authority in 
States with approved plans; the priority 
for smaller businesses and hazardous 
workplaces; and employee participation 
with the permission of the employer. It 
bas been suggested, however, that em

ployee participation in an on-site con
sultation visit should be an absolute 
right similar to the right of employees 
to participate in the walkaround in an 
enforcement inspection. Among other 
things, this would allow an employee to 
point out possible hazards which the 
consultant might otherwise miss, and 
also serve to notify employees of the 
existence of various hazards. Therefore, 
public comment is specifically invited on 
the issue of employee participation.

M inor  Changes

The proposal completely reorganizes 
the present regulation. This was con
sidered to be necessary in order to make 
the provisions more concise and easier to 
understand. Much of the reorganization 
takes the form of rearrangement of the 
existing sections to reflect a more logical 
order, but many sections have been 
shortened, and repetitive provisions have 
been eliminated entirely. Some language 
changes were also necessary in order to 
make provisions applicable to States with 
approved 18(b) plans and recognize the 
enforcement responsibility of those 
States. Because of the minor nature of 
most of these changes, the following list 
has been prepared in order to relate the 
existing regulation to the proposal.

The existing § 1908.1 would remain 
§ 1908.1 but with the text shortened to 
avoid detailed restatement of the regula
tions themselves;

Section 1908.2 would remain § 1908.2, 
except that “ARD” is now “RA”, “CSHO” 
is now “compliance officer”, “OSHA” is 
redefined, and definitions for “Employer” 
and “On-site consultation” are added;

Existing § 1908.3 would become § 1908.3 
with the restriction against 18(b) eligi
bility removed, the restriction against 
dual federally-funded consultation activ
ity by a State added, and the reimburse
ment formula stated;

Existing § 1908.4 would be deleted;
Existing § 1908.4(a) would become 

§ 1908.6(b) (1), with additional require
ments added as § 1908.6(b) (2) ;

Existing § 1908.4(b) would become 
5 1908.6(c), written more as a general 
requirement than as administrative op
erating detail; arrangements for train
ing costs are now in § 1908.3(b);

Existing § 1908.4(c) would become 
§ 1908.6(a), with new criteria for this 
determination;

Existing § 1908.4(d) would become 
§1908.5, rewritten to further clarify these 
requirements;

Existing § 1908.4(d) (1) would become 
§ 1908.5(a), with reference to case file 
monitoring placed in § 1908.7(b);

Existing § 1908.4(d) (2) would become 
§ 1908.5 (c);

Existing § 1908.4(d) (3) and (4) would 
become § 1908.5(d), rewritten to more 
clearly reflect actual practice;

Existing § 1908.4(d) (5) would be con
tained in § 1908.7(a) and § 1908.7(b);

Existing § 1908.5 would become 
§ 1908.8;

Existing § 1908.5(a) would become 
§ 1908.8(a);

Existing § 1908.5(b) would become 
§ 1908.8(b);

Existing § 1908.5(c) would become 
§ 1908.8(c) except that specific require
ments for agreement wording are being 
deleted; and the new language would 
require that agreements conform to this 
regulation and further OSHA program 
directives, and specifically address key 
areas of concern;

Existing § 1908.5(c) (1) is deleted; 
Existing § 1908.5(c) (2) would be con

tained in § 1908.4(c) and § 1908.4(d);
Existing § 1908.5(c)(3) would be 

§ 1908.4(a);
Existing § 1908.5(c) (4) would be de

pleted because it is included in § 1908.6
(b ) ;

Existing 5 1908.5(c)(5) would be de
leted, because it is included in § 1908.6
(c) ;

Existing 5 1908.5(c)(6) would be in
cluded in § 1908.4(b), § 1908.4(d) (2);

Existing § 1908.5(c) (6) (i) would be 
deleted because it would be included in 
§ 1908.5(d) and § 1908.4(d) (b );

Existing § 1908.5(c) (6) (ii) would be 
deleted;

Existing § 1908.5(c) (6) (iii) would be 
d 6 l © t / 6 d  *

Existing 551908.5(c)(6) (iv), (v) and
(vi) would be included in §§ 1908.4(d) 
(1), (4) and (6);

Existing § 1908.5(c) (6) (vii) would be 
contained in 55 1908.4(d) (4), (5) (iii), 
and (6);

Existing § 1908.5(c) (6) (viii) would be 
contained in 51908.4(d) (4) (ii);

Existing 5 1908.5(c) (6) (ix) would be 
contained in 5 1908.4(d) (4) (iii) and 
5 1908.4(d) (6);

Existing 5 1908.5(c) (7) would become 
5 1908.5(b);

Existing 5 1908.5(c)(8) would become 
§ 1908.4(d) (4) (v);

Existing 5 1908.5(c)(9) would become 
§ 1908.4(d) (3);

Existing § 1908.5(c) (10) would become 
§ 1908.5(a);

Existing § 1908.5(c) (11) would become 
§ 1908.8(c) (4);

Existing 5 1908.5(d) would become 
5 1908.8(d);

Existing § 1908.6 would become § 1908.8
(e) ;

Existing § 1908.7 would become 5 1908.8
(f)  ; and .

Existing 5 1908.8 would become § 1908.- 
9.

Part 1908 is proposed to be amended as 
follows:

PART 1908— ON-SITE CONSULTATION 
AGREEMENTSSec.

1908.1 Purpose and scope.
1908.2 Definitions.
1908.3 Eligibility and funding.
1908.4 General provisions.
1908.5 Relationship to enforcement.
1908.6 Consultant specifications.
1908.7 Monitoring and evaluation.
1908.8 Agreements.
1908.9 Exclusions.
§ 1908.1 Purpose and scope.

This part contains requirements for all 
agreements made with States under sec
tions 7(c)(1) and 21(c) of the Occupa
tional Safety and Health Act of 1970 (29 
U.S.C. 651, et sed.) for the purpose of us
ing State personnel to perform on-site
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consultation^ The objective of on-site 
consultation is to help employers achieve 
a higher level of safe and healthful work
ing conditions for their employees, pref
erably through voluntary compliance ac
tivity undertaken prior to any inspec
tion performed pursuant to the Act. A 
State signing an agreement under this 
part agrees to provide on-site consulta
tion for employers requesting the service 
and to offer advice and technical assist
ance to each requesting employer on job- 
related safety and health hazards. Dur
ing the visit itself, the State consultant 
will identify specific hazards in the em
ployer’s workplace, assess employee ex
posure and risk, and suggest basic ap
proaches to control or elimination of 
those hazards.
§ 1908.2 Definitions.

As used in this part:
"Act” means the Federal Occupational 

Safety and Health Act of 1970.
“Assistant Secretary” means the As

sistant Secretary of Labor for Occupa
tional Safety and Health.

“Compliance officer” means a Federal 
or State compliance safety and health 
officer.

"Employer” means a person engaged 
in a business, who has employees, but 
does not include the United States, or any 
State or political sub-division of a State.

“On-site consultation” means all ac
tivities related to the conduct of an on
site consultative visit.

"OSHA” means the Federal Occupa
tional Safety and Health Administration 
or the State agency responsible under an 
approved plan under section 18(b) of 
the Act for the enforcement of occupa
tional safety and health standards in 
that State.

“State” includes a State of the United 
States, the District of Columbia, Puerto 
Rico, the Virgin Islands, American Sa
moa, Guam, and the Trust Territory of 
the Pacific Islands.

“RA” means the Regional Administra
tor for Occupational Safety and Health 
of the Region in which the State con
cerned is located, or his designee.
§ 1908.3 Eligibility and funding.

(a) State eligibility. (1) Any State 
may enter into an agreement with the 
Assistant Secretary to perform on-site 
consultation for employers.

(2) A State having an approved Sec
tion 18(b) plan is eligible to participate 
in the program if that plan does not in
clude federally-funded on-site consulta
tion to employers.

(b) Reimbursement. The Federal gov
ernment will reimburse 90 percent of the 
costs incurred under an agreement en
tered into pursuant to this part. Approved 
training and specified out-of-State travel 
will be fully reimbursed.
§'1980.4 General provisions.

(a) Encouraging Requests. (1) State 
responsibility. The State shall be respon
sible for encouraging employers to re
quest on-site consultative visits, and shall 
publicize the availability of on-site con
sultation and the scope of the service

which will be provided. The Secretary 
may also engage in activities to publicize 
and promote Hie program.

(2) Promotional methods. The State 
may use methods such as the following 
to inform employers of the availability of 
on-site consultation and to encourage re
quests:

(1) Paid newspaper advertisements,*
(ii) Newspaper, magazine and trade 

publication articles;
(iii) Special direct mailings or tele

phone solicitations to establishments, 
based on workers’ compensation data or 
other appropriate listings;
- (iv) Participation at employer confer
ences and seminars;

(v) Solicitation of support from State 
business and labor organizations and 
leaders, and public officials;

(vi) Preparation and dissemination of 
publications, descriptive materials, etc., 
on on-site consultation services;

(vii) Free public service announce
ments on radio and television.

(b) Employer requests. An on-site 
consultative visit will be provided only 
a t the request of the employer, and shall 
not result from any right of entry under 
State law. States are not authorized to 
make an unscheduled appearance at an 
employer’s workplace for the purpose 
conducting an on-site consultative visit.

(c) Scheduling priority. Priority shall 
be given to requests from smaller busi
nesses, based upon their number of em
ployees, and to the hazardous nature of 
the workplace.

(d) Conduct of a visit. (1) Prepara
tion. , An onsite consultative visit shall 
be made only after appropriate prepara
tion by the consultant. Prior to the visit, 
the consultant shall become familiar 
with as many factors concerning the es
tablishment’s operations as possible. The 
consultant shall review all applicable 
codes and standards and assure that he 
has the necessary technical equipment 
and that the equipment works properly.

(2) Structured format. An onsite 
consultative visit shall follow a struc
tured format, which will consist of an 
opening conference, a walkthrough the 
workplace, and a closing conference, 
followed by a written report to the em
ployer.

(3) Employee participation. With the 
express permission of the employer, em
ployees or their representatives, or mem
bers of a workplace joint safety and 
health committee, may participate in the 
onsite consultative visit. Consultants 
shall specifically discuss this matter with 
the employer during the opening con
ference, and encourage the employer to 
allow employee participation.

(4) Employer notification. The em
ployer may be required by the consultant 
to take appropriate action to protect 
employees in certain circumstances de
scribed below in § 1908.4(d) (6). At the 
opening conference, the consultant shall 
specifically advise the employer of these 
requirements.

(5) Scope, (i) Activity during the on
site consultative visit will be focused pri
marily on those specific working condi
tions, hazards or situations identified by

the employer when the request was 
made. As a rule, the smaller the employ
er’s business, the less specific the request 
must be.

(ii) The consultant shall advise the 
employer as to the employer’s obligations 
and responsibilities under applicable 
Federal or State law and implementing 
regulations.

(iii) To the extent of their capability 
and training, State consultants shall 
identify any safety or health hazards 
which may be present in the workplace 
and may conduct such sampling and 
testing, with subsequent analyses, as 
may be necessary to confirm the exist
ence of any health hazard.

(iv) State consultants may offer ad
vice and technical assistance to employ
ers during and after the on-site con
sultative visit on the elimination or con
trol of safety and health hazards present 
in the workplace. Such advice and assist
ance shall not include engineering serv
ices or the provision of engineering de
sign solutions. Descriptive materials may 
be provided on approaches, means, tech
niques, etc., commonly utilized for the 
elimination or control of such hazards, 
but should be limited generally to basic 
information indicating the possibility of 
a solution and describing the general 
form such a solution would take. The 
consultants shall also advise the employ
ers of additional sources of assistance, if 
known.

(v) For any hazard present in the 
workplace, the consultant shall indicate 
to the employer whether a compliance 
officer would probably issue a citation 
for that situation in the event of a subse
quent OSHA inspection. The consultant 
will also indicate whether in his judg
ment, such a violation would be classified 
as a ’ “serious” or “other-than-serious” 
violation of applicable Federal or State 
statutes, regulations or standards, based 
on criteria contained in the current 
OSHA Field Operations Manual.

(vi) The consultant shall preserve the 
confidentiality of information obtained 
as the result of an on-site consultative 
visit which might reveal a trade secret 
of the employer.

(6) Employer obligations, (i) If an 
imminent danger is disclosed during a 
visit, the consultant shall immediately 
notify the employer and shall request the 
immediate elimination of the imminent 
danger. If the employer fails immedi
ately to eliminate an imminent danger, 
the consultant shall immediately notify 
the affected employees and notify the 
employer that the appropriate OSHA en
forcement authority is being advised.

(ii) If a serious violation, as described 
in the current OSHA Field Operations 
Manual (with the exception of the ele
ment of employer knowledge, which shall 
not be considered), is disclosed as a result 
of a consultative visit, the consultant 
shall immediately notify the employer of 
such violation and shall afford the em
ployer a reasonable time to eliminate 
such violation. If the consultant is not 
satisfied through a further consultative 
visit, documentary evidence, or otherwise 
that such elimination has taken place,
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the consultant shall notify thé employer 
that the appropriate OSHA enforcement 
authority is being advised.

(iii) A specific plan to eliminate or 
control conditions described in § 1908.4
(d) (5) (i) and (ii) which are disclosed 
during a visit shall be developed by the 
consultant and the employer. To insure 
that appropriate action is being taken, 
the consultant shall monitor the employ
er’s progress, through such means as fol
low-up visits or employer reports.

(7) Written report. A written report 
shall be prepared for each visit and sent 
to the employer. The report shall con
form to a format specified by the Assist
ant Secretary. The report shall identify 
specific hazards; shall describe their na
ture, including reference to applicable 
standards or codes; shall list them in 
terms of their seriousness; and, to the 
extent possible, shall include suggested 
means or approaches to their elimina
tion or control. Additional sources of as
sistance shall also be indicated, if known. 
The report shall also include references 
to the completion dates for the situations 
described in § 1908.4(d) (5).
§ 1908.5 Relationship to enforcement.

(a) Independence. On-site consulta
tion activity by a State shall be conducted 
independently of any Federal or State 
OSHA enforcement activity. The consul
tation activity shall have its own separate 
management staff. Its management and 
field personnel shall not engage in any 
enforcement activity. The identity of em
ployers requesting or receiving on-site 
consultation, as well as the file of the 
consultant's visit, shall not be forwarded 
to OSHA for use in any compliance ac
tivities.

(b) Mandatory referrals. (1) Consult
ants shall not communicate with OSHA 
enforcement authorities, except under 
the following circumstances;

(1) Where an employer fails to take 
immediate action on an imminent danger 
situation as described in § 1908.4(d) (6) 
(i), the consultant shall immediately 
notify the appropriate OSHA enforce
ment authority, and provide the neces
sary information;

(ii) Where an employer fails to take 
appropriate action on a serious violation 
as described in § 1908.4(d) (6) (ii), the 
consultant shall immediately notify the 
appropriate OSHA enforcement author
ity, and provide the necessary informa
tion.

(2) The consultants shall follow such 
procedures for these notifications as are 
established by the Assistant Secretary.

(c) Workplace priorities. Accident in
vestigations, response to complaints, im
minent danger investigations, or followup 
inspections by OSHA enforcement per
sonnel shall not be delayed by an on-site 
consultative visit in progress. However, 
an on-site consultative visit already in 
progress will delay an initial compliance 
inspection until after the visit has been 
completed. A request for an on-site con
sultative visit will not delay compliance 
inspections under any circumstances.

(d) Inspections. In the event of a sub
sequent Federal or State OSHA inspec

tion of an employer who has had an on
site consultative Visit:

(1) The opinions, suggestions, advice 
and interpretations of the consultant 
shall not be binding on the compliance 
officer and will not affect the regular con
duct of the inspection, or preclude the 
finding of alleged violations or the pro
posing of penalties. The compliance 
officer shall not be bound by the consult
an t’s failure to have identified specific 
hazards. The fact that the employer took 
advantage of the on-site consultation 
service shall not operate as a defense to 
any enforcement action.

(2) The employer is not required to 
either inform the compliance officer of 
the prior on-site consultative visit, or 
provide a copy of the consultant’s written 
report to the compliance officer.
§ 1908.6 Consultant specifications.

(a) Number. (1) For the period of two 
years from the effective date of this re
vision; the number of consultants under 
an agreement shall not exceed 25 percent 
of the number of State and Federal com
pliance officers present within the State. 
The number of compliance officers pres
ent shall be the number of allocated Fed
eral positions for that State and, if the 
State has an approved 18(b) plan, the 
number of positions provided in the 
State’s 23(g) grant. (For example, if the 
total number of compliance officers in the 
State were 14, the maximum allowable 
number of consultants would be 4.) This 
limitation will be evaluated on the basis 
of program performance, demand for 
services and resources available, and may 
be adjusted by the Assistant Secretary.

(2) As an exception to the limitation 
in § 1908.6(a) (1), a State with a current 
agreement or an approved section 18(b) 
plan may be allowed that number of con
sultants currently employed by the State 
under the agreement or plan for the pur
poses of providing on-site consultation 
to employers. However, the maximum  
allowable number of consultants will also 
be determined, and the State will be re
quired to reduce their staff to that num
ber through attrition of current em
ployees. This exception does not allow for 
the replacement of employees who are in 
excess of the maximum allowable num
ber, and does not affect the qualification 
requirements in § 1908.6(b).

(b) Qualifications. (1) Consultants 
shall meet the requirements for State 
employment in the occupational safety 
and health field. They also shall have 
adequate education and experience to 
satisfy the RA, after interview, that they 
meet the qualification requirements set 
out in § 1908.6(b) (2) and that they have 
the ability to perform satisfactorily pur
suant to the agreement. All consultants 
shall be selected in accordance with the 
provisions of Executive Order 11246 of 
September 24,1965, as amended, entitled 
“Equal Employment Opportunity.”

(2) Minimum qualification require
ments shall include: (i) General require
ments. Consultants shall demonstrate 
the following: the ability to identify 
hazards; the ability to assess employee 
exposure and risk; knowledge of OSHA 
standards; knowledge of abatement pro

cedures; knowledge of workplace safety 
and health program requirements; and 
the ability to effectively communicate, 
both orally and in writing.

(ii) Specific requirements for safety 
consultants. Consultants must have com
pleted four years of college with a degree 
in industrial management, industrial 
technology, industrial engineering, phys
ical science, or a closely related curricu
lum, and have a total of two years (or its 
equivalent) of professional safety experi
ence in industry or government; or, two 
years of community college or technical 
institution with a degree in industrial 
management, industrial engineering 
technology, or a closely related curricu
lum, and a total of four years (or its 
equivalent) of professional safety experi
ence in industry or government; or a 
high school education with a total of six 
years (or its equivalent) of full-time oc
cupational safety-related professional 
level experience, preferably in a variety 
of industries.

(iii) Specific requirements for indus
trial hygienists. Consultants must have 
completed four years of college with a 
degree in industrial hygiene, industrial 
health engineering, chemistry, or related 
biological sciences. Special studies and 
training in industrial hygiene are de
sirable^. Additionally, consultants shall 
also have a total of two years experience 
(or its equivalent) in industrial hygiene 
work which provided the ability to recog
nize the environmental factors and 
stresses associated with work operations 
and to understand their effect on hu
mans; the ability to evaluate, on the 
basis of experience and with the aid of 
measurement techniques, the magnitude 
of these stresses in terms of their ability 
to impair human health; and the ability 
to prescribe methods to eliminate or con
trol such stresses.

(3) All consultants currently employed 
by the State under an existing agree
ment or an approved Section 18(b) plan 
for the purpose of providing on-site con
sultation to employers may be provision
ally accepted by the RA provided that 
the consultant meets the general require
ments in § 1908.6(b) (2) (i) and there is 
a reasonable expectation that the con
sultant, if provisionally accepted, will be 
able to meet the specific requirements in 
§ 1908.6(b) (2) (ii) or (iii) within two 
years from the effective date of these 
revisions.

(4) Proposed new consultants in all 
States may also be provisionally accepted 
by the RA provided that each consultant 
meets the criteria described in § 1908.6 
(b)(3).

(c) Training. As necessary, the As
sistant Secretary will specify training 
requirements for consultants. Expenses 
for training which is required by the 
Assistant Secretary or approved by the 
RA will be reimbursed in full by the Fed
eral government.
§ 1908.7 Monitoring and evaluation.

(a) RA responsibility. A State’s per
formance under the agreement will be 
regularly monitored and evaluated by 
the RA, who may direct changes as a
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result of such evaluations or to foster 
conformance with consultation policy 
as enunciated by the Assistant Secretary. 
All aspects of the agreement with the 
State will be continually monitored and 
evaluated as part of an organized region
al plan for such activity;

tb) State performance. The RA or his 
designee will periodically meet with State 
project officials, preferably in their of
fices, to assess project status and to seek 
resolution to any operating problems. An 
appropriate sample quantity of State files 
on individual on-site consultative visits 
will also be audited. Special attention 
will be given to determine whether the 
requirements of § 1908.5(6) are being fol
lowed. A written report of these periodic 
reviews will be forwarded by the RA to 
the State.

(c) Consultant performance (1) State 
activity. The State shall establish and 
maintain an organized consultant per
formance monitoring system under the 
agreement:

(i) The system shall be established 
within the initial 60 days of the contract 
period. Design and operation of the sys
tem shall conform to all requirements 
as may be established by the Assistant 
Secretary. Actual operation of the system 
shall require the prior approval of the 
system by the RA.

(ii) A performance evaluation of each 
individual State consultant performing 
on-site consultation for employers shall 
be prepared annually. All aspects of a

/  consultant’s performance shall be re
viewed at that time. Recommendation 
for remedial action shall be made and 
acted upon if required. The annual evalu
ation report shall remain a confidential 
State personnel record and may be timed 
to coincide with routine and regular per
sonnel procedures.

(iD Performance of individual consult
ants shall be measured in terms of their 
ability to identify hazards in the work
places which they have visited, their 
ability to determine employee exposure- 
and risk, and in particular their ability 
to properly handle those situations de
scribed in § 1908.5(b); their knowledge 
and application of applicable Federal 
or State statutes, regulations or stand
ards, their knowledge and application of 
appropriate abatement techniques and 
approaches, and their ability to effective
ly communicate their findings to em
ployers.

(iv) Accompanied visits to observe con
sultants during on-site consultation 
visits shall be conducted at least semi
annually for each consultant, and a 
written report shall be prepared. A copy 
of the report shall be provided to the

consultant. All accompanied visits shall 
be conducted only with the expressed 
permission and cooperation of the em
ployer who requested the visit.

<v) The State will report quarterly on 
system operations, including copies of 
accompanied visit reports (purged of 
employer identification) completed that 
quarter.

(2) Federal activity. State consultant 
performance monitoring activity as set 
out in § 1908.7(c) (1) does not preclude 
Federal monitoring activity in States 
with approved Section 18(b) plans where 
the workplace observation and evalua
tion of individual State consultants may 
also be performed by the RA.

(d) State reporting. For Federal moni
toring and evaluation purposes, the 
State shall assemble, compile and submit 
such factual and statistical data as may 
be required by the Assistant Secretary, 
according to reasonable formats, fre
quency, etc., as may also be required. 
The State shall prepare and submit to 
the RA any narrative reports, including 
copies of written reports to employers 
(but purged of all employer identifica
tion) , as may be required by the Assist
ant Secretary for these purposes.
§ 1908.8 Agreements.

(a) Who may make agreements. The 
Assistant Secretary may make an agree
ment under this part with the Governor 
of a State or with any State agency des
ignated for that purpose by the Gover
nor.

(b) Negotiations. (1) Instructions for 
negotiations may be obtained through 
the RA who will negotiate few the As
sistant Secretary and make final recom
mendations on each agreement to the 
Assistant Secretary.

(2) States with approved Section 18 (b) 
plans may initiate negotiations in antic
ipation of the removal of Federally- 
funded on-site consultation services to 
employers from the plan, and may re
quest also that the effective date of the 
agreement coincide with the date of the 
removal from the plan. Renegotiation of 
existing agreements funded under this 
part shall be initiated within 30 days of 
the effective date of this regulation.

(c) Contents of agreements. (1) Any 
agreement and subsequent modifications 
shall be in writing and signed by both 
parties.

(2) Each agreement shall provide that 
the State will conform its operations un
der the agreement to:

(i) the requirements contained in this 
Part 1908;

(ii) all related directives subsequently 
issued by the Assistant Secretary im
plementing this regulation.

(3) Each agreement shall contain an 
explicit written commitment for each 
major lettered paragraph in §f 1908.4, 
1908.5, 1908.6 and 1908.7, with particu
lar emphasis placed on the following 
elements:

(i) Consultation management struc
ture separate from enforcement;

(ii) Consultant numerical limitation 
and safety and health objective;

(iii) Recruitment of qualified profes
sionals;

(iv) Advertisement of consultation 
services;

(v) Provisions of written reports to 
employers;

(vi) Monitoring and evaluation pro
cedures.

(4) Each agreement shall also include 
a budget of the State’s anticipated ex
penditures under the agreement, in such 
detail and format as may be required by 
the Assistant Secretary.

(d) Location of sample agreement. A 
sample agreement is available for in
spection at the following locations:

(1) Office of Consultation Programs; 
(Division of Voluntary Programs) 
OSHA, Room 149, 2100 M Street NW., 
Washington, D.C.

(2) All Regional Offioes of the Occu
pational Safety and Health Administra
tion of the U.S. Department of Labor.

(e) Action upon requests. The State 
will be notified within a reasonable time 
of any decision concerning its request 
for an agreement. If a request is denied, 
the State will be informed in writing of 
the reasons therefor. If an agreement is 
negotiated, the initial funding will spec
ify the period for which that agreement 
is contemplated. Additional funds may 
be added at a later time provided the ac
tivity is satisfactorily carried out and 
appropriations are available. The State 
may also be required to amend the 
agreement for continued support.

(f) Termination. Either party may 
terminate an agreement under this part 
upon 30 days written notice to the other 
party.
§ 1908.9 Exclusions.

An agreement under this part will not 
restrict in any manner the authority 
and responsibility of the Assistant Sec
retary under sections 8, 9, 10, 13, and 17 
of the Act, or any corresponding State 
authority.

Signed at Washington, D.C. this 21st 
day of April, 1977.

E u l a  B in g h a m , 
Assistant Secretary of Labor.

[PR Doc.77-12412 Filed 4-28-77;8:45 am]
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DEPARTMENT OF LABOR
Employment Standards Administration

MINIMUM WAGES FOR FEDERAL AND
FEDERALLY ASSISTED CONSTRUCTION
General Wage Determination Decisions
General Wage Determination Deci

sions of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are de
termined to be prevailing for the de
scribed classes of laborers and mechanics 
employed in construction activity of the 
character and in the localities specified 
therein.

The determinations in these decisions 
of such prevailing rates and fringe bene
fits have been made by authority of the 
Secretary of Labor pursuant to the provi
sions of the Davis-Bacon Act of March 3, 
1931, as amended (46 Stat. 1494, as 
amended, 40 U.S.C. 276a) and of other 
Federal statutes referred to in 29 CFR 1.1 
(including the statutes listed at 36 FR 
306 following Secretary of Labor’s Order 
No. 24-70) containing provisions for the 
payment of wages which are dependent 
upon determination by the Secretary 
of Labor under the Da vis-Bacon Act; and 
pursuant to the provisions of Part 1 erf 
Subtitle A of Title 29 of Code of Fed
eral Regulations, Procedure for Prede
termination of Wage Rates, (37 FR 
21138) and of Secretary of Labor’s Or
ders 12-71 and 15-71 (36 FR 8755, 8756). 
The prevailing rates and fringe benefits 
determined in these decisions shall, in ac
cordance with the provisions of the fore
going statutes, constitute the minimum 
wages payable on Federal and federally 
assisted construction projects to laborers 
and mechanics of the specified classes en
gaged on contract work of the character 
and in the localities described therein.

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these de
terminations as prescribed in 5 U.S.C. 
553 and not providing for delay in effec
tive date as prescribed in that section, 
because the necessity to issue construc
tion industry wage determination fre
quently and in large volume causes pro
cedures to be impractical and contrary 
to the public interest.

General Wage Determination Deci
sions are effective from their date of pub
lication in the F édéral R eg ister  without 
limitation as to time and are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. Accordingly, the ap
plicable decision together with any modi
fications issued subsequent to its publica
tion date shall be made a part of every 
contract for performance of the de
scribed work within the geographic area 
indicated as required by an applicable 
Federal prevailing wage law and 29 CFR, 
Part 5. The wage rates contained therein 
shall be the minimum paid under such 
contract by contractors and subcontrac
tors on the work.

M o d ifica tio n s  and S upersedeas D e c i
s io n s  t o  G eneral W age D eterm in a tio n
D e c is io n s  y
Modifications and Supersedeas Deci

sions to General Wage Determination 
Decisions are based upon information ob
tained concerning changes in prevailing 
hourly wage rates and fringe benefit pay
ments since the decisions were issued.

The determinations of prevailing rates 
and fringe benefits made in the Modifi
cations and Supersedeas Decisions have 
been made by authority of the Secretary 
of Labor pursuant to the provisions of the 
Davis-Bacon Act of March 3, 1931, as 
amended (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal stat
utes referred to in 29 CFR 1.1 (including 
the statutes listed at 36 FR 306 follow
ing Secretary of Labor’s Order No. 
24-70) containing provisions for the pay
ment of wages which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Bacon Act; and pur
suant to the provisions of Part 1 of Sub
title A of Title 29 of Code of Federal 
Regulations, Procedure for Predetermi
nation of Wage Rates (37 FR 21138) and 
of Secretary of Labor’s Orders 13-71 and 
15-71 (36 FR 8755, 8756). The prevailing 
rates and fringe benefits determined in 
foregoing General Wage Determination 
Decisions, as hereby modified, and/or 
superseded shall, in accordance with the 
provisions of the foregoing statutes, con
stitute the minimum wages payable on 
Federal and federally assisted construc
tion projects to laborers and mechanics 
of the specified classes engaged in con
tract work of the character and in the 
localities described therein.

Modifications and Supersedeas Deci
sions are effective from their date of pub
lication in the F ederal R eg ister  without 
limitation as to time and are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5.

Any person, organization, or govern
mental agency having an interest in the 
wages determined as prevailing is en
couraged to submit wage rate informa
tion for consideration by the Depart
ment. Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the Ü.S. Department of Labor, 
Employment Standards Administration, 
Office of Special Wage Standards, Divi
sion of Wage Determinations, Washing
ton, D.C. 20210. The cause for not 
utilizing the rule-making procedures 
prescribed in 5 U.S.C. 553 has been set 
forth in the original General Wage De
termination Decision.

M o d ifica tio n s  to  G eneral W age 
D ec isio n s

Alabam a__________________  AL77-1084
M o d ifica tio n s  to  G eneral W age 

D eterm ina tio n  D ec isio n s

The numbers of the decisions being 
modified and their dates of publication 
in the F ederal R eg ister  are listed with 
each State.

Alabama:
AL77-1007 ................ .........  Jan. 28, 1977.

Arizona:
AZ76—5109 ______________  Nov. 26, 1976.

Florida:
FL77-1015; FL77-1021_____  Feb. 18, 1977.
FL77-1023; FL77-1024_____  Feb. 25, 1977.
FL77-1028 _______________  Mar. 18,1977.
FL77-1034; FL77-1043_____  Apr. 1, 1977.
FL77-1044_______________  Mar. 1, 1977.

Hawaii:
HT77-5030 ____________   Mar. 4, 1977.

Illinois:
IL77—5038 ____________   Apr. 8, 1977.

Indiana:
11,77-5038 ______________  Do.

Kansas:
KS77—4079; KB77-4080—-- Do.

Michigan: •
IL77—5038 ______________  Do.

Minnesota:
MS77-1030; MS77-1032; Mar. 25, 1977.
MS77-1033.

Missouri:
MO77-4051 __________   Mar. 4, 1977.

Nevada:
NV77-5012________________ Feb. 11, 1977.
NV77—5022; NV77-5031____  Mar. 18, 1977.

New Mexico:
NM77—4074 ___ _________  Apr. 8, 1977.

New York:
IL77-5G38______________  Do.

Ohio:
IL77—5038 _____ ____ ___  Do.

Oklahoma:
OK76—4160   Oct. 1, 1976.
OK77—4056 ______________  Mar. 4, 1977.
OK77-4062; OK77-4063___ Mar. 11, 1977. 
OK77—4065; OK77-4066___ Mar. 18, 1977. 

Pennsylvania:
IL77—5038 _______________  Apr. 8, 1977.
PA76-3177______________  June 11,1976.
PA76-3271 ......................  Nov. 5, 1976.
PA77—3016; PA77-3023........... Jan. 28, 1977.
PA77—3026_______________  Feb. 4,1977.
PA77-3030; PA77-3033_____  Feb. 18, 1977.
PA77-3034_______________  Apr. 15, 1977.

Texas:
TX77—4008_______ ____ _ Jan. 2,1977.

Washington:
WA77-5032 .......... ............. .. Apr. 1, 1977.

Wisconsin:
IL77—5038 „ ........................  Apr. 8, 1977.

S upersedeas D e c is io n s  to  G eneral 
W age D eter m in a tio n  D ec isio n s

The numbers of the decisions being 
superseded and their dates of publication 
in the F ederal R eg ister  are listed with 
each State.

Supersedeas Decision numbers are in 
parentheses following the numbers of 
the decisions being superseded.
Florida:

FL76-1135 (FTi77—1049)  Nov. 26, 1976.
Nevada:

NV77-5037 (NV77-5146) Apr. 15, 1977.
New York:

NY76-3277 (NY77-3000) _ _ _ /Nov. 19, 1976. 
Oklahom a:

OK76-4186 (OK77—4087) __ Do.
OK76-4189 (OK77-4088) __ Nov. 26, 1976. 

W est V irginia:
WV77-3024 (WV77—3051) Feb. 18, 1977.

C ancellations o f  G eneral W age 
D eterm in a tio n  D e c isio n s

General Wage Determination Deci
sions Nos. AZ77-5024, Navajo and Hopi 
Indian Reservations in Apache, Coconino, 
and Navajo Counties, Ariz., and NM77- 
5025, Navajo Indian Reservation in San 
Juan and McKinley Counties, N. Mex.,
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