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of receipt of the charge, and state the
last date on which such a complaint
may be filed.

(c)(1) Subject to paragraph (c)(2) of
this section, if a charging party's
submission is inadequate to constitute a
charge as defined in § 44.101(a), the
Special Counsel shall notify the charging
party that specified additional
information is needed. As of the date
that adequate information is received in
writing by the Special Counsel, the
charging party's submission shall be
deemed a filed charge and the Special
Counsel shall issue the notices required
by paragraphs (b) and (e) of this section.

(2) In the Special Counsel’s discretion,
the Special Counsel may deem a
submission to be a filed charge as of the
date of its receipt even though it is
inadequate to constitute a charge as
defined in § 44.101(a). The Special
Counsel may then obtain the additional
information specified in §44.101(a) in the
course of investigating the charge.

(d)(1) If the Special Counsel receives a
charge after 180 days of the alleged
occurrence of an unfair immigration-
related employment practice, the Special
Counsel shall dismiss the charge with
prejudice.

(2) In adequate submissions that are
later deemed charges under paragraph
(c)(1) of this section are timely filed as
long as—

(i) The original submission is filed
within 180 days of the alleged
occurrence of an unfair immigration-
related employment practice; and

(ii) Any additional information
requested by the Special Counsel
pursuant to paragraph (c)(1) of this
section is provided in writing to the
Special Counsel within the 180-day
period or within 45 days of the date on
which the charging party received the
Special Counsel’s notification pursuant
to paragraph (c) of this section,
whichever ig later.

(e) The Special Counsel shall serve
notice of the charge on the respondent
by certified mail within 10 days of
receipt of the charge. The notice shall

include the date, place, and
circumstances of the alleged unfair
immigration-related employment
practice.

§44.302 Investigation.

(a) The Special Counsel may
propound interrogatories, requests for
production of documents, and requests
for admissions.

(b) The Special Counsel shall have
reasonable access to examine the
evidence of any person or entity being
investigated. The respondent shall
permit access by the Special Counsel
during normal business hours to such of
its books, records, accounts, and other
sources of information, as the Special
Counsel may deem pertinent to
ascertain compliance with this part.

§44.303 Determination.

(a) Within 120 days of the receipt of a
charge, the Special Counsel shall
undertake an investigation of the charge
and determine whether a complaint with
respect to the charge will be brought
before an administrative law judge
specially designated by the Attorney
General to hear cases under section 102
of the Act.

(b) The Special Counsel may, within
the 120-day period, issue a letter of
determination notifying the charging
party and respondent of the Special
Counsel's determination that there is no
reasonable cause to believe that the
charge is true and that a complaint will
not be brought by the Special Counsel
before an administrative law judge.

{c)(3) If the Special Counsel does not
issue a letter of determination pursuant
to § 44.303(b) and fails to bring a
complaint before an administrative law
judge within 120 days of the date
specified in the notice provided under
§ 44.301(b), the charging party, other
than an officer of the Immigration and
Naturalization Service, may bring his or
her complaint directly before an
administrative law judge within 90 days
of the end of the 120-day period.

(2) If the Special Counsel issues a
letter of determination indicating there

is no reasonable cause to believe that
the charge is true, pursuant to

§ 44.303(b), the charging party, other
than an officer of the Immigration and
Naturalization Service, may
immediately, or any time within 90 days
of the end of the 120-day period, file a
complaint directly before an
administrative law judge.

(d) The Special Counsel's failure to
bring a complaint before an
administrative law judge within 120
days shall not affect the right of the
Special Counsel—

(1) At any time during the 90-day
period defined in paragraph (c)(1) of this
section, but before the charging party
files a complaint of his or her own, to
bring the complaint before an
administrative law judge; or

(2) To seek to intervene at any time in
any proceeding before an administrative
law judge brought by the charging party.

§ 44.304 Special Counsel acting on own
Initiative.

(a) The Special Counsel may, on his or
her own initiative, conduct
investigations respecting unfair
immigration-related employment
practices when there is reason to
believe that a person or entity has
engaged or is engaging in such practices.

(b) The Special Counsel may file a
complaint with an administrative law
judge where there is reasonable cause to
believe that an unfair immigration-
related employment practice has
occurred within 180 days from the date
of the filing of the complaint.

§44.305 Regional offices.

The Special Counsel, in consultation
with the Attorney General, shall
establish such regional offices as may
be necessary to carry out his or her
duties.

Edwin Meese III,
Attorney General.

Date: September 30, 1987,

[FR Doc. 87-23047 Filed 10-5-87; 8:45 am]
BILLING CODE 4410-01-M
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DEPARTMENT OF EDUCATION

Perkins Loan (formerly National Direct
Student Loan) College Work-Study,
and Supplemental Educational
Opportunity Grant Programs; Closing
Date for Institutions To File “Request
for Institutional Eligibility for
Programs”

AGENCY: Department of Education,
ACTION: Notice of closing date for
Institutions to file “Request for
Institutional Eligibility for Programs" to
participate in the Perkins Loan, College
Work-Study, and Supplemental
Educational Opportunity Grant
Programs for the 1988-89 Award Year.

SUMMARY: The Secretary invites
currently ineligible institutions of higher
education that wish to participate in the
“campus-based programs" in the 1988
89 award year to submit to the Secretary
an institutional eligibility application
form.

The campus-based programs are the
Perkins Loan Program, the College
Work-Study Program, and the
Supplemental Educational Opportunity
Grant Program and are authorized by
Title IV of the Higher Education Act of
1965. The 1988-89 award year is July 1,
1988 through June 30, 1989.

(20 U.S.C. 1087aa-1087ii; 42 U.S.C, 2751~
2756b; and 20 U.S.C. 1070b-1070b-3)

Closing Date For Filing Application.
To participate in a campus-based
program in the 1988-89 award year, an
institution must mail or hand deliver its
“Request for Institutional Eligibility for
Programs" form to the address indicated
below on or before January 15, 1988.

Applications Delivered by Mail, An
institutional eligibility application
delivered by mail must be addressed to
the U.S. Department of Education,
Application Control Center, Attention:
DEC/DCMAS/OPE, 400 Maryland
Avenue, SW., Washington, DC 20202.

An applicant must show proof of
mailing consisting of one of the
following: (1) A legibly dated U.S. Postal
Service postmark; (2) a legible mail
receipt with the date of mailing stamped
by the U.S. Postal Service; (3) a dated
shipping label, invoice, or receipt from a
commercial carrier; (4) any other proof
of mailing acceptable to the U.S.
Secretary of Education.

If an application is sent through the
U.S. Postal Service, the Secretary does

not accept either of the following as
proof of mailing: (1) A private metered
postmark, or (2] a mail receipt that is not
dated by the U.S. Postal Service.

An applicant should note that the U.S.
Postal Service does not uniformly
provide a dated postmark. Before relying
on this method an applicant should
check with its local post office.

An applicant is encouraged to use
registered or at least first class maik
Institutions which submit eligibility
applications that are received after the
closing date will not be considered for
funding under the campus-based
programs for award year 1988-89.

Applications Delivered by Hand. An
institutional eligibility application that is
hand-delivered must be taken to the U.S.
Department of Education, Application
Control Center (ACC), Room 3633,
Regional Office Building 3, 7th and D
Streets SW., Washington, DC. The
Application Control Center will accept
hand-delivered applications between
8:00 a.m. and 4:30 p.m. (Eastern
Standard Time) daily, except Saturdays,
Sundays, and Federal holidays. An
application for the 1988-89 award year
eligibility that is hand-delivered will not
be accepted after 4:30 p.m. on the
closing date.

Supplementary Information

Under the three campus-based
programs, the Secretary allocates funds
to eligible institutions of higher
education. The Secretary will not
allocate funds under the campus-based
programs for award year 198689 to any
currently ineligible institution unless the
institution files its “"Request for
Institutional Eligibility for Programs”
form (ED Form 1059) by the closing date:
If the institution submits its institutional
eligibility application after the closing
date, the Secretary will use this
application in determining the
institution's eligibility to participate in
the campus-based programs beginning
with the 1989-980 award year.

Ineligible institutions include:

(1) An institution that has not been
designated as an eligible institution by
the Secretary.

(2) A location of an eligible institution
that is currently not included in the
Department's eligibility certification but
has been included in the institution’s
Fiscal-Operations Report and
Application to Participate (FISAP).

{3] A branch campus that is currently
part of an eligible institution but has
filed its own FISAP and is seeking
eligibility as a separate institution of
higher education. (ED Form 1059, OMB
#1840-0098 approved through August 31,
1987].

The Secretary wishes to advise
institutions that the institutional
eligibility form “Request for Institutional
Eligibility for Programs" (ED Form 1059)
should not be confused with the FISAP
(ED Form 646-1) that institutions were
required to submit by September 25,
1987, in order to receive funds under the
campus-based programs for the 1988-89
award year.

Applicable Regulations

The following regulations apply to the
campus-based programs:

(1) Student Assistance General
Provisions, 34 CFR Part 668.

(2) National Direct Student Loan
Program, 34 CFR Part 674.

(3} College Work-Study Program, 34
CFR Part 675.

{4) Supplemental Educational
Opportunity Grant Program, 34 CFR Part
6786.

For Further Information Contact. For
information concerning designation of
eligibility, contact: Dr. Joan E. Duval,
Director, Division of Eligibility and
Certification, Office of Postsecondary
Education, U.S. Department of
Education, 400 Maryland Avenue, SW.,
(Mail Stop 3329, ROB-3), Washington,
DC 20202. Telephone (202) 732-4906.

For technical assistance concerning
the FISAP and/or other operational
procedures of the campus-based
programs, contact: Robert R. Coates,
Chief, Campus-Based Programs Branch,
Division of Program Operations, 400
Maryland Avenue, SW., (Mail Stop 4621,
ROB-3), Washington, DC 20202.
Telephone: (202) 732-3715.

(20 U.S.C. 1087 et seq.; 42 U.S.C. 2751 et seq.;
and 20 U.S.C. 1070b et seq.

(Catalog of Federal Domestic Assistance No.
84.038, National Direct Student Loans; 84.033,
College Work-Study Program; and 84.007,
Supplemental Educational Opportunity
Crants)

Dated: September 29, 1987.
C. Ronald Kimberling,

Assistant Secretary for Postsecondary
Education.

[FR Doc. 87-23103 Filed 10-5-87; 8:45 am]
BILLING CODE 4000-01-M
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Final Rule to Determine
Glaucocarpum suffrutescens (Toad-
flax Cress) to be an Endangered
Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines a
plant, Glaucocarpum suffrutescens
(toad-flax cress), to be an endangered
species under the authority of the
Endangered Species Act of 1973, as
amended. It is endemic in the Uinta
Basin of northeastern Utah on shale
barrens of the Green River Formation, in
or adjacent to the Hill Creek drainage in
southern Uintah County, and at the base
of the Badland Cliffs in adjacent
Duchesne County. The nine known
populations of the species total about
3,000 individuals and have experienced
a range and population decline since its
discovery 50 years ago. The reasons for
the decline are not fully understood, and
may be due o habitat alteration,
possibly from building stone removal,
localized historic overgrazing and oil
and gas development. Oil, gas, and oil
shale development could significantly
jeopardize the species in the future. This
rule implements protection provided by
the Endangered Species Act of 1973, as
amended. A proposal to designate
critical habitat for this species is
withdrawn.

DATE: The effective date of this rule is
November 5, 1987.

ADDRESSES: The complete file for this
rule is available for public inspection, by
appointment, during normal business
hours at the Service's Regional Office,
134 Union Boulevard, 4th floor,
Lakewood, Colorado; or Salt Lake City
Field Office, Room 2078 Administration
Building, 1745 West 1700 South, Salt
Lake City, Utah 84104.

FOR FURTHER INFORMATION CONTACT:
Mr. John L. England, Botanist, at the Salt
Lake City address above, (801/524-4430
or FTS 588-4430).

SUPPLEMENTARY INFORMATION:

Background

Glaucocarpum suffrutescens was first
discovered in 1935 by Edward Graham
and described by Reed Rollins as
Thelypodium suffrutescens (Graham
1937). Following further research, Dr.
Rollins erected the monotypic genus
Glaucocarpum for this species (Rollins

1938). The species has also been treated
in the genus Schoenocrambe (Welsh and
Chatterley 1985). The toad-flax cress is a
member of the mustard family
(Brassicaceae); it is a perennial herb
from a deep woody root and forms a
clump of several slender simple stems,
with elongated loose inflorescence and
yellow flowers.

Glaucocarpum suffrutescens is one of
several endemics limited to the Green
River Formation in the Uinta Basin of
eastern Utah. It survives with a few
other species primarily on one
calcareous shale stratum strongly
resistant to erosion. The habitat of this
plant is disjunct knolls and benches
resembling small extremely dry desert
islands surrounded by sagebrush or
pinyon-juniper woodland. Cryptantha
barnebyi (Barneby cat's-eye}, another
candidate plant under review for
threatened or endangered status (50 FR
39526), occurs, at least in part, in the
habitat of Glaucocarpum.

Glaucocarpum occurs in two main
population groups near each other in
Uintah County. One group is centered in
the Gray Knolls between the Green
River and Hill Creek, with 800-1,000
plants in 3 populations. The other group
is centered on Little Pack Mountain and
along the flanks of Big Pack Mountain
between Hill Creek and Willow Creek,
with about 2,000 individuals in 5
populations. A small third population
center, about 20 miles to the west in
Duchesne County, has 107 known
plants. The individual populations range
in size from 3 to perhaps 1,000 plants.
Most of the populations occur on
Federal land under the jurisdiction of
the Bureau of Land Management (BLM)
and the Department of Energy (DOE)
and on Indian land under the
jurisdiction of the Bureau of Indian
Affairs (BIA) and the Ute Indian tribe.

From 1977 to 1986, field work was
undertaken on this species by Karl
Wright, Larry England, Kathy Mutz,
Elizabeth Neese, Scott Peterson, and
John and Leila Shultz. This work
documented range, specific occurrences,
approximate number of individuals, and
recommended areas of critical habitat
for Glaucocarpum (Shultz and Mutz
1979, England 1982).

The toad-flax cress habitat is
underlain by oil shale deposits. Building
stone collecting may have significantly
altered the habitat of the species and
decreased its range and population.
Historic heavy grazing may also have
had an impact on some of the species’
populations. Qil shale and oil and gas
development without adequate
provision for the species could destroy it
in the future.

Section 12 of the Endangered Species
Act of 1973 (Act) directed the Secretary
of the Smithsonian Institution to prepare
a report on those plants considered to
be endangered, threatened, or extinct,
This report, designated as House
Document No, 94-51, was presented to
Congress on January 9, 1975. On July 1,
1975, the Service published a notice in
the Federal Register (40 FR 27823) of its
acceptance of the report as a petition to
list the taxa named therein under
section 4(c)(2) of the 1973 Act (petition
acceptance is now governed by section
4(b)(3) of the Act), and of its intention to
review the status of those plants,
Glaucocarpum suffrutescens was
included in the July 1, 1975, notice and
was proposed by the Service for listing
as endangered along with some 1,700
other vascular plant taxa on June 16,
1976 (41 FR 24523). General comments
received in relation to the 1976 proposal
are summarized in an April 26, 1978,
Federal Register publication (43 FR
17909).

The Endangered Species Act
amendments of 1978 required that all
proposals over 2 years old be
withdrawn; proposals already over 2
years old were subject to a 1-year grace
period. On December 10, 1979, the
Service published a notice of
withdrawal of that portion of the June
16, 1976, proposal that had not been
made final, along with four other
proposals that had expired (44 FR
70798). The July 1975, notice was
replaced on December 15, 1980, by the
Service's publication in the Federal
Register (45 FR 82480) of a new notice of
review for plants, which included
Glaucocarpum suffrutescens as a
category 1 species. Category 1 comprises
taxa for which the Service presently has
significant biological information to
support their being proposed to be listed
as endangered or threatened species.

The Endangered Species Act
amendments of 1982 required that all
petitions pending as of October 13, 1982.
be treated as having been newly
submitted on that date, The deadline for
a finding on such petitions, including
that for Glaucocarpum suffrutescens,
wag October 13, 1983. On October 13,
1983, and again on October 12, 1984, a
petition finding was made that listing
this species was warranted but
preciuded by other listing actions, in
accordance with section 4(b)(3)(B)(iii) of
the Act. The Service published a
proposed rule to list Glaucocarpum
suffrutescens as an endangered species
on September 5, 1985, constituting the
next 1-year finding that would have
been required on or before October 13,
1985.
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Summary of Comments and
Recommendations

In the September 5, 1985, proposed
rule (50 FR 36118) and associated
notifications, all interested parties were
requested to submit factual reports or
information that might contribute to the
development of a final rule. The Service
extended the initial comment period on
November 4, 1985 (50 FR 45846), to
accommodate a requested public
hearing. In addition, the Service
reopened the comment period on
December 11, 1985 (50 FR 50848), at the
request of a private landowner whose
property had been proposed as critical
habitat. The reopening of the comment
period was needed to provide additional
time for the private landowner and
others to formulate recommendations
concerning the listing of the species and
its critical habitat designation.
Appropriate State agencies, county
governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment. Newspaper
notices were published in the Vernal
Express, The Uintah Basin Standard,
The Deseret News, and The Salt Lake
Tribune during the period of September
27 to October 23, 1985. Fifteen written
comments were received and are
discussed below. A public hearing was
held on November 21, 1985, in Vernal,
Utah. Thirteen verbal comments were
received at that hearing. The public
hearing is summarized with the written
comments below.

Four comments, one from the BLM,
one from the Utah State University
Cooperative Extension Service (USU
Extension Service), one from the Uinta
Basin Association of Governments, and
one from the agent of the private
landowner whose property had been
proposed as critical habitat, stated that
the Service has not proven that grazing
and building stone removal have caused
the decline in the range and abundance
of Glaucocarpum suffrutescens.

The Service believes that the causes
of the decline of the range and
abundance of the Glaucocarpum are not
understood and probably are a complex
interaction of various factors affecting
the species’ habitat and populations.
Observations by E.H. Graham and R.C.
Rollins indicate that the population of
Glaucocarpum along the east flank of
Big Pack Mountain was essentially
continuous on a narrow band about 20
feet wide on one stratum of highly
calcareous soil for the entire distance of
their initial survey (over 3 miles).
Extrapolating from the densities
observed by Graham and Rollins and
corroborated with recent observations

by Shultz and Mutz (1979) and England
(1982), it appears that the population
along the east flank of Big Pack
Mountain harbored in excess of 3,000
individuals in 1935. This population now
comprises fewer than 1,000 individuals.
Currently, in habitat similar to the east
Big Pack Mountain habitat, the west
flank of Big Pack Mountain supports a
Glaucocarpum population of fewer than
200 individuals. Populations at Little
Pack Mountain and in the Gray Knolls
total no more than 1,600 plants between
them. The Service, in an effort to
determine what factors may have
caused such a population decline,
looked for human-induced changes in
the habitat of Glaucocarpum since the
first observation of the species 50 years
ago. Heavy grazing and removal of the
surface stone peculiar to the calcareous
outcrops to which Glaucocarpum is
endemic occurred concurrently with the
decline of the species. While neither of
these factors may have been solely
responsible for the species' decline,
there is a distinct possibility of their
effect having led to the current
endangered status of Glaucocarpum.

Three comments, one from the BLM,
one from the USU Extension Service and
one from the private landowner stated
that listing of Glaucocarpum
suffrutescens should be deferred until
the reasons causing the decline of the
species are known.

Service data indicate that the decline
of the population and range of
Glaucocarpum suffrutescens in absolute
terms is well established as described
above. Given the rarity of
Glaucocarpum suffrutescens, its
consequent vulnerability to even trivial
disturbance of its habitat, and the
potential for that habitat disturbance,
the Fish and Wildlife Service believes it
is appropriate to protect Glaucocarpum
suffrutescens under the Endangered
Species Act despite uncertainty as to the
reasons for its decline.

Two comments, one from the BLM
and one from the private landowner,
stated that oil and gas and oil shale
development are not likely to be threats
to Glaucocarpum suffrutescens under
current energy market conditions. The
Service acknowledges that apparent
fact. The future development of oil and
gas and oil shale energy resources on
the habitat of Glaucocarpum
suffrutescens, however, does remain a
potential threat to the species and its
habitat. Recently portions of two
populations of Glaucocarpum have been
lost directly to energy development
activity. Private land on which the
species occurs was patented from the
public domain to private ownership

because of its oil shale value; other land
supporting the species was set aside as
a portion of the DOE's Naval Oil Shale
Reserve No. II; and the entire area of the
population under Federal jurisdiction is
under executive withdrawal for mineral
entry because of its oil shale value
(Executive Order 5327). The Service
continues to believe that some potential
for oil, gas, and shale development
exists and that this potential is properly
considered as a contributing basis for
listing the species.

The BLM commented that
Glaucocarpum suffrutescens is receiving
consideration as a sensitive plant
species in the BLM's environmental
planning documents (BLM 1984} and that
the BLM will protect it under its land
management authority as long as the
species is under review by the Service
for official status under the Endangered
Species Act. The Service acknowledges
the conservation measures the BLM has
extended the Glaucocarpum and other
rare and sensitive species within the
Vernal BLM District.

Six written comments and eight oral
comments from the public hearing—one
from the private landowner, three from
regional economic development
agencies, eight from private individuals,
one from a county commissioner, and
one from a livestock production group—
stated that listing Glaucocarpum
suffrutescens would adversely affect
economic development of energy
resources in Duchesne and Uintah
Counties, Utah. The Service expects that
from time to time Glaucocarpum
suffrutescens may be the subject of
interagency consultations regarding
such development, The Service is
confident that the species can be
conserved and that energy development
with proper safeguards for the species
may also take place. The Act, through
the section 7 interagency consultation
provision is designed to address and
resolve such conflicts between listed
threatened and endangered species and
actions that may adversely affect them.

Two comments—one written and one
oral—stated that Gleucocarpum
suffrutescens is a weed common in
Utah. The Service disagrees; the species'
localized area is in the southern Uinta
Basin in Utah, and based on best current
knowledge it is found nowhere else in
the world.

Four written comments—two from
conservation organizations, one from a
professional botanist, and one from a
private citizen—supported the proposal
of endangered status and stated that
Glaucocarpum suffrutescens is a very
rare, narrowly distributed species that is
highly vulnerable to habitat disturbance.
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Three comments—one from the State
of Utah, cne from a conservation
organization and one from a private
citizen—were in general agreement with
thf Service's position in the proposed
rule,

Additional comments relating solely
to the proposed designation of critical
habitat are noted below in the Critical
Habitat section of this rule.

Summary of Factors Affecting the
Species

After a thorough review and
congideration of all information
available, the Service has determined
that Glaucocarpum suffrutescens (toad-
flax cress) should be classified as an
endangered species. Procedures found in
section 4(a)(1) of the Endangered
Species Act (16 U.S.C. 1531 et seq.) and
regulations (50 CFR Part 424)
promulgated to implement the listing
provisions of the Act were followed. A
species may be determined to be an
endangered or a threatened species due
to one or more of the five factors
described in section 4(a)(1). These
factors and their application to
Claucocarpum suffrutescens (Rollins)
Rollins (toad-flax cress) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. Over the 50 years
since its original discovery, there has
been a decline in the population and
range of this species. During repeated
fieldwork at the type locality, the most
recent by Karl Wright and Larry
England in 1987, no individuals have
been found (England 1982; Rollins,
Harvard University, pers. comm., 1983,
1986). A population between the type
locality and the Little Pack Mountain
population has been found (BLM, pers.
comm., 1987). Removal of building stone
and localized heavy grazing in a portion
of the species' range are possible factors
that may have contributed to the
extirpation of this population (England
1982). Current livestock grazing, as now
managed by the BLM in the habitat area
of Glaucocarpum suffrutescens, is not
expected to adversely affect the species.
Any grazing threat would be a
consequence of localized uncontrolled
use by insects, rodents, rabbits, and
wild horses.

The entire range of this monotypic
genus is underlain by oil shale, which
may be mined when economic
conditions favor it, and by conventional
oil and gas deposits that have begun to
be developed. The largest population is
partly on Naval Oil Shale Reserve No. II
of the DOE, and partly on the Uintah
and Ouray Indian Reservation, which is
held in trust by the U.S. Department of
the Interior for the Ute Indian tribe. The

other four populations with 70 or more
plants are partly under BLM, private,
State, or Indian tribal management,
while the three smallest populations are
solely managed by one of the above
entities. Portions of the species habitat
are also now under lease by an oil shale
development company. Without a
concerted effort and coordinated
planning to provide for its conservation
during any energy development that
may take place, this monotypic genus
could inadvertently be brought to
extinction (England 1982).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. None known.

C. Disease or predation. Sheep and
cattle grazing may have had an impact
on this species historically, but, with
current levels of grazing management by
BLM, domestic livestock are not
expected to further impact the species.
Grazing by wildlife, particularly rabbits
and wild horses, may adversely affect
some populations of this species.

D. The inadequacy of existing
regulatory mechanisms. There are no
Federal, State, or local laws or
regulations that address this species
specifically or directly provide for
protection of its habitat. The BLM is
aware of this plant and has considered
it in its environmental planning of the
resource area on which it occurs (BLM
1984). No Federal agencies are under
current legal obligation for the
conservation of Glaucocarpum. The Act
offers possibilities for additional
protection of this species through
section 7 (interagency cooperation) and
section 9 (prohibiting removal and
reduction to possession of a listed plant
from an area under Federal jurisdiction).

E. Other natural or manmade factors
affecting its continued existence. The
estimated total number of individuals of
toad-flax cress that currently exist is
fewer than 3,000. Only 5 of the 9
populations consist of 170 individuals or
more, and 3 consist of fewer than 30
plants each. Only the largest
populations may have sufficient genetic
variability to provide for long-term
adaptation to natural changes in
environmental conditions.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to make this rule
final. Based on this evaluation, the
preferred action is to list Glaucocarpum
suffrutescens as endangered. With
fewer than 3,000 individuals known in
nine populations and the risk of damage
to the toad-flax cress and its habitat,
endangered status seems an accurate
assessment of the plant's condition. For

reasons explained below, the proposal
to designate critical habitat for this
species is withdrawn.

Critical Habitat

Critical habitat, as defined by section
3 of the Act, means: (i) The specific
areas within the geographical area
occupied by a species, at the time it is
listed in accordance with the Act, on
which are found those physical or
biological features (I) essential to the
conservation of the species and (II) that
may require special management
considerations or protection; and (ii)
specific areas outside the geographical
area occupied by a species at the time it
is listed, upon a determination that such
areas are essential for the conservation
of the species.

Section 4(a)(3) of the Act requires that
critical habitat be designated to the
maximum extent prudent and
determinable concurrently with the
determination that a species is
endangered or threatened. Critical
habitat was proposed to be designated
for Glaucocarpum suffrutescens.
However, the Service no longer believes
such designation would be prudent. The
area originally proposed as critical
habitat was quite large (over 7,000
acres) in relation to the number of
individual plants known. Several
comments noted this fact and
recommended that the extent of critical
habitat be reduced or that critical
habitat not be designated. While the
Service could designate inclusive
boundaries for critical habitat that
would encompass several scattered
small populations or individuals of the
species, it no longer finds that the entire
area proposed can be supported as
critical habitat. At the same time,
designating more narrowly focused
areas surrounding individual local
populations of the species could expose
these populations to a significant risk of
vandalism. The proposed designation is
therefore withdrawn because no benefit
to this species has been identified that
would be provided by the designation
and that would overbalance the inherent
risk of precisely identifying its location.
Careful coordination with the other
involved Federal agencies will be no
less feasible in the absence of
designated critical habitat, and will be
equally effective in the conservation of
the species.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
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Federal protection, and prohibitions
against certain practices. Recognition
|hrough listing encourages and results in
conservation actions by Federal, Slate,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection
required of Federal agencies and the
prohibitions against taking are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or to
destroy or adversely modify its critical
habitat. If a Federal action may
adversely affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with the Service. The
Bureau of Land Management, the
Department of Energy, and the Bureau of
Indian Affairs have jurisdiction over
portions of the habitat of the toad-flax
cress. If resident and transient human
populations in the Uintah Basin increase
as a consequence of energy
development, these agencies may find it
necessary, in order to comply with
section 7, o increase regulation of
activities that could have detrimental
effects on the species.

The Act and its implementing
regulations found at 50 CFR 17.61, 17.62,
and 17.63 set forth a series of general
trade prohibitions and exceptions that
apply to all endangered plants. All trade
prohibitions of section 9(a)(2) of the Act,

implemented by 50 CFR 17.61, apply.
These probibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to
import or export any endangered plant,
transport it in interstate or foreign
commerce in the course of a commercial
activity, sell or offer it for sale in
interstate or foreign commerce, or to
remove it and reduce it to possession
from areas under Federal jurisdiction.
Certain exceptions can apply to agents
of the Service and State conservation
agencies. The Act and 50 CFR 17.62 and
17.63 also provide for the issuance of
permits to carry out otherwise
prohibited activities involving
endangered species under certain
circumstances. No trade in
Glaucocarpum suffrutescens is known.
It is anticipated that few trade permits
would ever be sought or issued, since
this species is not common in the wild or
in cultivation and is of no known
commercial interest. Requests for copies
of the regulations on plants and
inquiries regarding them may be
addressed to the Federal Wildlife Permit
Office, U.S. Fish and Wildlife Service,
Washington, DC 20240 (703/235-1903).

National Environmental Policy Act

The Fish and Wild Service has
determined that an Environmental
Assessment, as defined by the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Regulation Promulgation

Accordingly, Part 17, Subchapter B of
Chapter I, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—{AMENDED]

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 84-359, 90 Stat. 911; Pub. L. 95-632, 92 Stx 1,
3751; Pub. L. 96-159. 93 Stat. 1225; Pub. L. 97-
304, 96 Stat. 1411 (16 U.S.C. 1531 et seq.).

2. Amend § 17.12(h) by adding the
following, in alphabetical order under
the family Brassicaceae, to the List of
Endangered and Threatened Plants:

§ 17.12 Endangered and threatened
plants.

- * » - -

(h).tn
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Dated: September 18, 1987.
Susan Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 87-23023 Filed 10-5-87; 8:45 am]
BILLING CODE 4310-55-M

£0 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Determination of the
Black-capped Vireo To Be an
Endangered Species

acency: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

suMMARY: The Service determines the
black-capped vireo (Vireo atricapillus)
1o be an endangered species. This bird
formerly bred from Kansas through
Oklahoma and Texas to central
Coahuila, Mexico. The vireo no longer
occurs in Kansas, is gravely endangered
in Oklahoma, and is no longer found in
several parts of its formerly extensive
range in Texas. The black-capped vireo
is threatened by brown-headed cowbird
(Molothrus ater) nest parasitism and
loss of habitat due to such factors as
urbanization, grazing, range
improvement, and succession. This rule
implements the protection provided by
the Endangered Species Act of 1973, as
amended, for Vireo atricapillus.

pATES: The effective date of this rule is
November 5, 1987.

£DDRESSES: The complete file for this
rule is available for public inspection
curing normal business hours, by
appointment, at the Service’s Regional
Office of Endangered Species, 500 Gold
Avenue SW., Room 4000, Albuquerque,
New Mexico 871083.

FOR FURTHER INFORMATION CONTACT: J.
Allen Ratzlaflf, Endangered Species
Biologist, U.S. Fish and Wildlife Service,
P.O. Box 1306, Albuquerque, New
Mexico 87103 (505/766-3972 or FTS 474—
3972).

SUPPLEMENTARY INFORMATION:
Background

The black-capped vireo is a 4% inch
(11 centimeter), insectivorous bird.
Woodhouse (1852) discovered the
species when he collected two
specimens on May 26, 1851, along the

Rio San Pedro (now called Devil's River)
in Sutton County, Texas (Deignan 1961).
Adult male black-capped vireos are

olive green on the upper surface and
white beneath and have faintly
yellowish green flanks. The crown and
upper half of the head is black with a
partial white eye-ring and lores; this
pattern is unique in the family
Vireonidae. The iris is brownish red, the
bill black. Adult females are duller
colored, with the crown slate gray
instead of black and the underparts
washed with greenish yellow (Marshall
et al. 1985).

The black-capped vireo formerly bred
from Kansas through Oklahoma and
Texas to central Coahuila, Mexico with
an outlying, possibly temporary, colony
in Nuevo Leon, Mexico. Winter
residents ranged from Sonora to
Oaxaca, Mexico, but occurred mostly in
Sinaloa and Nayarit. The species
disappeared from Kansas after 1953
(Grzybowski ef al. 1984, Marshall et al.
1985). Graber (1961) believed that land
use (grazing) and climatic conditions
(drought) had made former habitat in
southern Kansas unsuitable. The
northernmost breeding areas found by
Graber, from 1954 to 1956, were in
northern Oklahoma. The present
breeding range is from Blaine County,
central Oklahoma south through Dallas,
the Edwards Plateau, and Big Bend
National Park, Texas to at least Sierra
Madera in Central Coahuila, Mexico
(Marshall et al. 1985).

In 1986, only 44-51 adult birds were
located in Oklahoma and were limited
to three small areas (Grzybowski 1987).
Only 35-39 birds were found at these
sites in 1985 when limited cowbird
control measures were initiated
(Grzybowski 1985a). A total of 280
adults were found at 33 sites in Texas in
1985. Though several Texas sites had
slightly higher numbers of vireos in 1986,
some sites experienced notable
decreases (Grzybowski 1986). An
estimated 24 adults were found in
breeding areas in Mexico in 1983-1984
(Marshall et al. 1985).

Black-capped vireos and their habitat
in the U.S. occur on Federal, State, and
private land. The vireo's habitat consists
of scattered trees and brushy areas.
Woody vegetation occurs in clumps and
is separated by bare ground, rocks,
grasses, or wildflowers (Marshall et a/.
1985); over 55 percent of black-capped

vireo habitat is composed of non-woody
elements (Grzybowski 1986). Foliage
that extends to ground level is the most
important requirement for nests. Most
nests (80%) are found 16 to 49 inches (0.4
to 1.25 meters) above ground
(Grzybowski 1986) and are screened
from view by foliage (Grzybowski et o/,
1984). Marshall ef al. (1985) summarized
known nest sites and found that 63
percent of all 164 documented nests
were located in four species of woody
vegetation: Quercus marilandica, Q.
shumardii texana, Q. stellata, and Rhus
virens. The remaining 37 percent were
found in some 20 other species of plants,
Grzybowski (1986) noted similar
preferences but also noted variation
between sites that depended on woody
plant species availability.

Many black-capped vireo territories
are located on steep slopes, such as the
heads of ravines or along the sides of
arroyos. On such areas, the shallow
soils slow succession, and the
microclimates provided by the rugged
terrain perpetuate clumping of
vegetation, thus sustaining an area
suitable for the vireo (Graber 1961). On
level terrain, vireo habitat tends to
change through succession to prairie-
grass, closed-canopy hardwood forest,
or cedar brakes so dense that the
necessary understory is suppressed
(Grzybowski et al. 1984). Black-capped
vireo habitat, under natural conditions,
was maintained by wildfires and
wildlife grazing that kept the vegetation
in an early successional stage.

The black-capped vireo was included
as a category 2 species on the Service's
December 30, 1982, Notice of Review (47
FR 58454), but was changed to a
category 1 species in the September 18,
1985, Notice of Review (50 FR 37958).
Category 1 includes those species for
which the Service currently has
substantial information to support the
biological appropriateness of proposing
to list the species. In the December 12,
1986, Federal Register (51 FR 44808
44812), the Service published a proposed
rule to determine endangered status for
this species.

Summary of Comments and
Recommendations

In the December 12, 1986, proposed
rule and associated notifications, all
interested parties were requested to




