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Sugya Introduction

Concepts that will be discussed in this topic

THE HALACHIC CONCEPT OF AGENCY:

Thereisafamiliardictum “Shlucho Shel Adam K’'moso”,
a person'’s agent is as himself and can effect all sorts
of transactions on his behalf. The Torah restricts this
privilege to agents who are similar to the principal,
effectively excluding minors or non-Jews from the
laws of agency. How an agent is appointed, and how
his appointment can be canceled, is discussed in the
first segment.

Also discussed there is the effect of an agent who
disregards his agency and uses the opportunity to
act for his own benefit. Are his actions recognized
in Halacha, and are there any consequences for his
treachery? An important distinction is made between
an agent that used his own resources and one who
used the resources of the principal.

IF THE AGENT PRODUCES AN UNEXPECTED
PROFIT:

If an agent deviates from his intended objective, the
consequences can be positive or negative. If they
are positive, the question becomes whether he is
entitled to a share in the profits. In some cases, he
might expect to keep all the profits, especially if it
came about through his own efforts or ingenuity.
As we will learn, this is not usually the case. The
principal will generally be entitled to at least half of
the profits, and occasionally, all of them. Certainly, if
the agent did not deviate and an unexpected profit
was realized, the principal has at least partial rights
to it. This opens the door to a broad range of queries,
including rights to the tips given to workers, gifts

and samples granted to salespeople, and kickbacks
offered to middlemen.

DEVIATIONS THAT CAUSE LOSS OR DAMAGE:

If the agent deviated and the consequences were
negative, Halacha will usually hold the agent
responsible. Although some Achronim limit this
to cases where he deviated on purpose, most
opinions extend it to all cases. There is an extensive
discussion regarding when his actions are completely
invalidated, or if the action remains in force and
the agent must take personal responsibility to the
principal. A primary factor is whether he identified
himself as an agent of the principal to the other party.
Otherwise, the other party had no reason to assume
the action is dependent upon the wishes of another,
and consequently cannot be expected to nullify the
agreement upon the objections of the principal.

DEATH OR INCAPACITY OF THE PRINCIPAL:

Finally, we discuss the technical aspects of agency
in cases where the principal dies or is incapacitated.
This issues goes to the core of agency: to what
extent does the agent “become the principal’? Can
he continue to act in situations where the principal
himself could no longer do that very same action?
The primary sources to this question are found in the
laws of divorce, and the Achronim grapple with the
question of whether and how these can be applied to
monetary matters. A final consideration is whether
a written power of attorney can be effective even
where agency cannot work.
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QUESTIONS ON
Shluchim

Below are some practical scenarios that will apply to the material

Can you send your ten-year-old son to buy something for you or
have a twelve-year-old sell Esrogim for you? Could you then void
the sale if you change your mind after the sale was made?

A vendor sells medical equipment to

a nursing home through the official
purchaser of the home. What happens
if the nursing home administrator says

If someone
wrote a power
of attorney

that the purchaser did not follow his :and s now
. . incapacitated,
instructions and purchased the wrong
. . can the
model equipment. Could the nursing .
appointee

home void the sale and because the continue to act
purchaser was not authorized for this heir behalf?
purchase? on thelr behalf?

Someone buys a product and finds it to be defective. When he goes
back to the seller to return it, they tell him that they are not really
the seller, rather they are just an agent for the manufacturer and just
get paid a commission. And if he wants to return the item, he needs
to contact the real seller, which is often impractical. Does this agent
whom the customer dealt with indeed not have any responsibility for
the purchase?

Join BHD and receive a 3-5 minute video post
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY!

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily
To sign up to the Business Halacha Daily WhatsApp group messages @ 732.232.1412
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For the Halacha Shiur on General Rules of Agency, see pages 28-29
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The Gemara cites several sources that one can authorize an agent to
act on his behalf. Because an agent must be halachically similar to the
principal, a non-Jew cannot be an agent for a Jew or vice versa.
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In all areas of commerce, an agent can be authorized to take the place of
the principal, with the exception of forbidden acts.
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A non-Jew or a minor cannot appoint an agent, nor can they become an
agent. However, an adult woman, even if she is married, can appoint or be
appointed as an agent.

The Acharonim suggest that in some scenarios a non-Jew or a minor can
act like an agent if they are a paid employee of the principal, due to the
halachic rule that “the hand of an employee is like that of the employer”.
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Although non-Jews and minors cannot be halachic agents, they can be
assigned to do things that do not require the authority of a legal agent,
such as delivering goods to a buyer along with a written consent for the
buyer to make a kinyan. This is relevant in stores or venues that employ
minors. If the prices are fixed and the child is merely facilitating the sale,
the sale is valid.
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The authorization of an agent can be revoked by the principal either
through an act, such as doing the intended action on his own, or through

a verbal revocation.
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If an agent was appointed to buy merchandise on behalf of himself and the principal, neither
one can retract after the merchandise has been bought. Beforehand though, the agent can
retract by stating in front of witnesses that he is buying the merchandise for himself, and the
principal can retract by revoking his authorization in front of the agent. If the principal issued
his revocation elsewhere, and the agent who was unaware bought the merchandise as originally
intended, the principal is liable to pay his share.
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Further Iyun: If a principal revokes the agent’s authorization but did not
notify him, and the agent sold the item to another as intended, the buyer
does not have to return the item even if the revocation preceded the sale.
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If an agent who was appointed to buy something went and bought the
item for himself, he becomes the rightful owner but he is considered a

charlatan. Even if he could not perform as intended, he still must inform
the principal as such before buying it for himself. However, if notifying him
will cause him to lose his own opportunity to buy the item, he may buy if

first and notify the principal later.
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An agent who used his own money to buy the intended items for himself, is considered
a charlatan and the principal may bear grievances against him. If he could not buy the
items for the principal, he may buy it for himself, provided he first notifies the principal. In
a scenario where others may preempt the agent, he may buy it first and then notify him.
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According to some authorities, if an agent declared the money given to him
by the principal to be a loan that he would repay, and then used the money to
purchase the item for himself, the item would belong to the agent. Moreover,
the agent is believed in his claim that he had done so [even without witnesses].
Rambam argues with this ruling, and states that the items would belong to the
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If an agent used the money of the principal to buy the item for himself, the item still belongs to
the principal, even if the agent previously declared the money to be a loan. If he retracted his
agency in front of witnesses and then used the money to buy the item for himself, Rema cites two
opinions whether the item belongs to the principal or the agent.

Nesivos explains that according to all opinions, the item is being sold to the one to whom the
money belongs to at the time of the sale. According to the first opinion, the agent using the
money has become a gazlan, which effectively makes him the owner of the money. The second
opinion argues that a gazlan is not a true owner, despite being fully responsible to return the
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Further lyun: To explain why an item being paid for with someone else’s money belongs
to the owner of the money, despite the seller and giver not intending for him to own it,
Rav Ahron writes that an acquisition by way of money is comparable to a redemption
from hekdesh - the money works on its own accord to take the place of the item.
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If an agent was sent to buy a specific property, and he did so without

specifying for whom he bought it, he cannot subsequently claim that he

bought it for himself, even if he used his own money.
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Reuven requested Shimon to buy merchandise that was on sale, pledging that they
would be partners in it. Shimon went ahead and bought it, and then claimed he had
bought it for himself. If he used Reuven’s money for the purchase then he must split it
with him, but if he used his own money he is believed that he bought it for himself. Sema
explains that Shimon is claiming that he specified at the time of the purchase that he is
buying it for himself.

Taz argues with this ruling of the Rema, based on the aforementioned Rema that the
agent is not believed to say he bought it for himself, so long as Reuven had the funds
with which to buy it at the time. Shach suggests that in this case the parties hadn't fully
worked out the terms of their agreement, and therefore the agent is believed to say he
retracted.
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Nesivos Hamishpat explains the apparent contradiction of the Rema another way.
The agent is not believed to say he bought it for himself in cases where he would be
transgressing the dictum of “ani hamehapech” by doing so. Whereas, in a case that is
analogous to the finding of a lost object, such as the one cited by the Rema where the
merchandise is being sold below its regular value, the agent would not be guilty of ani
hamehapech and is therefore believed in his claim that he bought if for himself.
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Practically, it can often be determined whether the intent
of the buyer was to purchase the property for himself or
for the partnership. For example, if the buyer used his
own money for the deposit that he gave when signing
the contract, that would indicate that he purchased it for
himself and he would retain the profits. If he used the money
set aside for the partnership, then that would indicate he
intended to purchase it on behalf of both partners (see
Shulchan Aruch 183:3), and they would split the profits.
However, this method was ineffective in our case, since
the two partners had agreed that the buyer would lay
out the money for the initial deposit on his own. Another
method would be to identify who signed the contract. But
here, too, in our case this method could not be used, since
the buyer used a “shell entity” to sign the contract, and it
was unclear whether he had created it for himself alone or
for both partners.

THE CONTRADICTION WITHIN THE REMA:

According to what we have seen so far, it would seem that
based upon the Rema, even if the buyer truly intended on
purchasing the building on behalf of himself, he would have
to split the profits with the manager. However, the Rema
(C.M. 183:4) appears to contradict himself concerning
this point. The Rema discusses a case mentioned in
the Mordechai where Reuven gave Shimon money and
instructed him to purchase some cheap merchandise with
it. Shimon made the purchase and did not say anything to
Reuven about it, indicating by his silence that he intended
to execute the instructions given to him. Later, though,
Shimon claimed that he purchased the merchandise for
himself. The Rema rules that if he used his own money
for the purchase, then it belongs to him and he is believed
to say that he purchased it for himself, though he is
considered a ramai. According to this ruling of the Rema,
the shaliach is believed to say he purchased it for himself,
which apparently contradicts the aforementioned ruling of
the Rema that he is not believed to claim that he engaged
in such an act of deceit.

RESOLUTIONS TO THE CONTRADICTION WITHIN
THE REMA

The Acharonim offer a number of answers to this
contradiction that will likely determine the halacha in our
scenario as to whether the buyer is believed or not. The

Nesivos HaMishpat writes that there are two reasons
mentioned by the Rishonim for the Rema’s ruling that the
shaliach is not believed. The first is mentioned by the Ran
(the source of the Rema) that we do not believe the shaliach
would engage in such a deceitful manner to take the same
property for himself that the meshale’ach instructed him
to purchase on his behalf (similar to the principle of ein
adam meisim atzmo rasha, that a person cannot incriminate
himself), and the second is that we assume he performed
his shelichus properly (chazakah shaliach oseh shelichuso).
However, these two factors do not apply in the second
case of the Rema. The first reason does not apply because
the basis for categorizing such a person as a ramai is due to
the principle of ani mehapeich b’chararah, which according
to the Gemara (Kiddushin 59a, immediately following the
discussion cited above) forbids a person from taking an
item away from someone else who has already begun to
acquire it. However, the Nesivos notes that this principle
does not apply in cases of a “metzia”, a lost object or where
the merchandise was atypically cheap. Thus, since in
the second case of the Rema taken from the Mordechai,
the shaliach was attempting to capitalize on a sale and
purchase cheap merchandise, the notion of a ramai does
not apply and the shaliach is believed that he purchased
the item or property for himself. The second reason also
does not apply since the principle of chazakah shaliach
oseh shelichuso does not necessarily dictate that Shimon
use his own money to purchase an item for Reuven, which
is in essence giving Reuven a loan. This is not something
that we are to assume Shimon would do, as he may have
changed his mind and decided not to lend him money.
Rather, it only presumes that Shimon would use money
given to him by Reuven to purchase an item for Reuven.

According to the explanation of the Nesivos, our scenario
would seem to be more comparable to the case of the
Mordechai. The buyer felt that earning a profit of a million
dollars was an unusual circumstance and a tremendous
opportunity. Therefore, the assumption that a person is
not believed to engage in an act of deceit would not apply
here since it is not deceitful to capitalize on such a potential
profit. Plus, the assumption that the shaliach performed
his shelichus is not relevant when using his own money to
make the purchase.

However, the Taz offers a second resolution to the
contradiction. According to the Taz, the Mordechai refers
to a case where Reuven did not have sufficient money of
his own to make the purchase. For this reason, he asked
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THE DISPUTE:

Two individuals decided to engage in a joint real-estate
venture together. They wished to purchase an apartment
building with the following division of responsibilities: One
of the partners would focus on finding a suitable piece
of property, negotiating with the seller, and dealing with
the bank and the attorneys (“the buyer”), while the other
would deal with investors and managing the property
following the purchase (“the manager”). They found a
building, evaluated it together, and came to an agreement
with the seller but did not yet sign a contract. Each of them
performed their responsibilities as they had agreed to;
the buyer negotiated a deal with the seller and worked on
securing financing, while the manager attempted to find
different vendors to service the property following the sale
and potential investors.

At one point during this period, the manager was not able
to reach the buyer for several weeks. He later discovered
that the buyer had gone ahead with the signing of the
contract alone without informing the manager. Soon after,
he found a third party who was willing to pay one million
dollars more for the property than the buyer had agreed to.
This third party then paid the buyer one million dollars to
transfer the contract to his name. The buyer now claimed
that although he had originally agreed to engage in the
venture together with the manager, he later decided to
follow through with the sale on his own. As a result, he
argued that he only owes the manager a small amount for
the work he had done up to that point, but the rest of the
million dollars he received from the third party belonged
entirely to him. The manager, on the other hand, claimed
that the million dollars should be split equally between
them since the buyer had signed the contract on behalf of
the partnership.

A CLASSIC CASE OF A SHALIACH THAT CHANGES
HIS MIND?

To determine the halacha in this dispute, we need to
analyze some of the relevant principles within Hilchos
Shluchin. According to the Gemara Kiddushin (59a) and
the Shulchan Aruch (C.M. 183:2), if a meshale’ach (sender)
gives money to a shaliach (messenger) to purchase an
unspecified piece of real estate but the shaliach proceeds
to purchase it with his own money, the sale is valid and the
shaliach owns the item or property. However, the shaliach
is considered a ramai (cheater) because he purchased it for
himself after agreeing to do so for the meshale’ach. In our
case as well, the buyer claimed that he decided to purchase
the property alone before signing the contract and used
his own money for the purchase. If this is correct, then
he owns the property and the profit of one million dollars
belongs to him, though he is considered a ramai. However,
if he signed the contract on behalf of the partnership that
he had established with the manager, then he may not later
claim that he is the sole owner, as the property belongs to
the partnership.

INSTRUCTIONS TO PURCHASE A SPECIFIC
PROPERTY: THE OPINION OF THE REMA

The Rema (based upon the opinion of the Ran) comments
on the ruling of the Shulchan Aruch that if the meshale’ach
instructed the shaliach to buy a specific piece of property,
the halacha is different. Since a shaliach who is instructed
to purchase a specific property on behalf of another and
then purchases it for himself has engaged in a serious act
of deceit, we do not accept his claim that he would do
so. Instead, we assume that he in fact bought it for the
meshale’ach and he must transfer ownership to him. If we
apply the same logic in our case, which indeed is also a case
of purchasing a specific piece of property, then we would
say that the buyer is not believed to say that he changed
his mind and purchased the property for himself since that
constitutes an act of deceit. Rather, we would assume that
he purchased it for both partners equally and they would
need to split the profit.
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Shimon to purchase it for him with his own money and
Reuven would repay him later. In such a case, then, Shimon
is not considered a true ramai (though he is guilty of tricking
Reuven and not informing him of his plans beforehand),
because Reuven was unable to purchase the merchandise on
his own in any case. According to the Taz, in our scenario the
manager may have been able to purchase the property on his
own if the buyer had informed him that he did not wish to lay
out the money. If so, then it is more comparable to the first
ruling of the Rema, and the buyer would still have to split the
profit.

The Bach proposes a third answer to the contradiction. In
the first case, the terms of the agreement were clear and the
shaliach did not follow them. For this reason, we do not believe
that he engaged in such an act of rama’us. In the case of the
Mordechai, though, the terms of the agreement were not
clearly agreed upon and therefore we believe Shimon when
he says he intended to purchase it for himself. According to
this answer, our scenario may possibly have been similar to
the first ruling of the Rema, since the buyer and manager did
have some working framework and agreement (though the
extent of the terms was not entirely clear), and the buyer
would therefore likely be compelled to share his profits as he
is not believed to claim that he purchased it for himself.

THE KEY TO THE PUZZLE: UNDERSTANDING THE
MOTIVE

Up to this point, we have suggested that the halacha in
the scenario with which we began depends upon which
interpretation of the Rema is accepted. However, there is
one final relevant point that may allow us to suggest that all
opinions would agree to the halacha in this case. It is difficult
to understand the first ruling of the Rema. By assuming that
the shali'ach purchased the property for the meshale’ach
because we do not believe that he engaged in an act of
rama’us that he purchased it for himself, then if he refuses
to transfer ownership to the meshale’ach, we are instead
incriminating him with a worse crime: being a gazlan de’oraisa
and a liar, since he clearly does not wish to give the property

over unless the bais din forces him to do so?? Rav Aharon
Leib Shteinman in his sefer Ayeles HaShachar raises this
qguestion, and it is indeed a major difficulty with the opinion
of the Ran and the Rema.

One answer that has been suggested is that the shaliach has
a chezkas haguf (type of halachic presumption) that he was
an upright, honest person until the latest possible time that
he could have acted inappropriately, similar to the chezkas
haguf that exists for a mikvah that it is kosher until the latest
possible time that it was discovered to be pasul. Although the
cases are not entirely similar, we do see that in our case we
have a chazakah that the shaliach performed his shelichus or
a chazakah that he would not act in an improper fashion, and
yet we see that ultimately he did not act in that fashion.

Perhaps we can suggest that if we can identify a certain point
in time when it is logical to assume that the shaliach changed
his mind and decided to act improperly, then we can rely on
such an umdena (assessment) in determining the halacha.
Thus, in our case, it seems logical that the buyer freely
admitted that he wanted a manager to partner with because
he was not proficient in dealing with the daily upkeep of the
building. However, as soon as he realized that he could earn
a greater profit by reselling the property, he was no longer
interested in retaining the manager as his partner. Until that
point, we would not believe that he deviated from following
the agreement, as the Rema says. But since he later refuses
to allow the manager to receive half of the profit, we can
assume that the change of heart took place at the time of
the offer to purchase the property for a million dollars. If so,
then it is logical to assume that when the buyer signed the
contract to purchase the property, he did so on behalf of the
partnership, and he only changed his mind when presented
with the offer to purchase it from him. According to this, all
opinions would agree that he must split the million dollars
with the manager.

To watch the video or listen to the shiur given by the Dayan, visit:
www.baishavaad.org/yorucha-topics
Or signup to receive them via whatsapp: {9 732.232.1412
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