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TfTLE II - Grants For COnstruction Of Treatment Works (See also TItle VI).

Title II creates a federal grant program to support construction of publicfy-owned treatment wort<s
(POTWs). Its provisions authorize funding, define eligible projeds. and set requirements for state and local
participation in the grant program It also creates four of the five comprehensive pollution control planning
programs called for in the Act; the fifth program appears In Title Ill. The TItle II programs are POTW facility
planning In Section 201, statewide planning in Section 205. areawide planning in Section 208. and
interstate river basin planning in Section 209. Of the programs created under thIs title, those in Sections

After statJng the objectives, goals, and policies of the stalute, the remaining sections of Title I
describe a variety of coordinated research efforts Intended to further the puipOSesof the Ad. Section 102
discusses coordination between U.S. EPA and other federal agencies. and EPA and state agencies.
Section 103 enc®rages rrulll-state corilpacts for pollution control A long 1st of research, Investigations.
training. and Information programs are authorized in section 104. Section 105 focuses tightly on research
efforts designed to advance various facets of wastewater treatment technology.

State pollution control programs are supported in Section 106. AcId drainage from mines can be
fought with the demonstration programs in Section 107, as can pollution problems of the Great lakes in
Section 108. Sections 109, 110, 111, and 112 outJinea federal Investment In operator training programs
run by state agencies and institutions of higher leamlng.

Specific programs considered especially if11)Ortant when the Act was originally passed or amended
appear in the remaining six sections of Title I. Section 117 and 118 are the latest additions to this
collection. The Chesapeake Bay Program. in existence since 1972.15formally incorporated into the statute
through Section 117. while a Great lakes National Program OffICe Is created at EPA by Section 118.
Section 118 also recognizes U.S. commitments with Canada forged In the Great lakes Water Quality
Agreement of 1978.

Four national polic{es support the goals. Theyare: (1) prohibit the dischaJge ~f toxic pollutants:
(2) provide fmancial asslstances for pubrlClyownedwastewater treatment plant construction; (3).Imp1ement
areawide waste treatment management processes; and (4)make a major effort to develop the technology
needed for completely eRminatlngpol!trtanf discharges.

The Act's ullimate objective Is an Ideal state that all of Its practical aspects should contribute to in
some way. But neither the objective nor the two goals supporting It are legaUyenforceable requirements.
Only the four national policies contain programs and deadQnesthat can be enforced through the judidal
process.

TITLE I - Research & Related Programs

Title.1 dEtClaresthe ultimate objective of the Act is e••• to restore and maintain the chemical,
physical, and biological Integrity of the Nation's water.- Two national goals support that objective. Arst,
eliminate all pollutant discharges to navigable waters by 1985. Second, achieve feasllie and swimmable
waters wherever attainable by 1983. .,

THE CLEAN WATER ACT SUMMARIZED, BY SECTION
(Summary by U.S. EPA)

,~
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Sections 217 and 218 detail the cost-effective considerations that all particlpanls in the grant

Section 210 requires EPA·s administrator to anooally survey the effICiencyof POlWs built or
irt1>rovedthrough the grant program In Section 201. Section 211 prohibits Title II grants to sewage
collection systems (other than major Interceptors) except in two types of projects. The various conslruction
programs of Title II are limHedby the defenitionsof ·construdion,- "treatment works,- and ·replacement"
appearing In Section 212. .

Section 213 establishes a loan guarantee program for POTW construction. through It the EPA
Administrator guarantees loans Issued by state and local govemments to the Federal Anancing Bank
exclusively. A guarantee is only available if, withoulone, the originator cannot find enough credit on
reasonable tenns In the private market. The Secretary0' the U.S. Treasury detennines whether credit Is
axailable on reasonable terms. This section of the Act has not been used once since 1972.

Section 2141directs the EPA Administrator 10 create an ongoing public education program about
recycling and reusing wastewater land treatment for effluents, and wastewater reduction methods. The
-Buy America- requirement for anyone reCeivinga grant under rltre " appears In Section 215. Deciding
the relative priority 0' one type of grant project, compared to any other type, is a prerogative of state
agencies. subject to the conditions set down in Sed ion 216.

Section 206 directs the federal govemment to partially relrmurse POlWs that raised their treatment
capablfdles to the levels required by the Ad prior to 1973. The amount of reimbursement for advance
construction varies with the date of the Improvements.

Sadlon 207 contains the yearty authorizations for the construction grant pn;gram. For fiscal years
1982 through 1985. the federal govemment Is authorizedto appropriate $2.4 bRilonannually. Authorization
expired In 1986 until the Act's 1987 amendments were finally adopted. Those changes authorize four more
years of grants: $2.4 burlOnannually for fIsCal 1987 and 1988. and $1.2 bUllonannually for fiscal 1989 and
1990. The 1987 amendments retroadively authorize $2.4 billion for fiscal 1986.

Section 208 creates the areawide waste treatment program. Congress wanted areawide plans
to addresspoint and non-pointsource pollution within areasdelineated by a state or group of convnunitles.
Plans were produced through the 1970s, but no funds havebeen appropriated for this provision since 1980.
Section 209 directs the President to prepare -level 8- plans for all river basins In the United States, as
outlined In the Water Resources Planning Act.

Section 205 Is one of the most politically sensitiveprovisions In the law. II Includes 'he allotment
fonnula EPA must use to d"rvideconstrudion grant funds among the states and territones. limits are set
on how long states may keep allotted funds before they must eannark them tor partla.alargrants or retum
unobligated money to the U.S. Treasury for re-ailatment among the remaining states. SmaUpercentages
of a state's annual allotment must be set-aside for specific types of projeds and for the state's own waler
quality management program.

Sedion 201 explains the specific purposes the grant program is designed to promote. seeson 202
describes how different types of POTW construction qualify lor different amounts of federal assistance.
The necessary plans, specifications, and cost estimatesfor any grant projed are set down in Section 203.
Section 204 fists the condilions that a proposed project must meet before it can be approved. Noteworthy
(or the controversy they created during implementationare the limits on reserve capacity at POTWs, ~o
brand names or equar clauses in any contrads lei under a grant-funded project, and user charge
mechanisms such as ad valorem taxes.

201 and 205 are the most adive now.
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"Promulgation of 3 years" • a date three years flOm the day an effluent Hmitation is promulgated
by which Industrial dischargers must meet that limit for toxic pollutants, for other pollutants. and
~ conventional pollutant control technology'" or "BtT." .

March 31, 1989 • the latest possille date by which industrial dischargers must meet BCT, "best
available technology'" or "BAT,· and any other effluent limits required by the Act.

July 1, 1977 • The dale by which Industrial dischargers rrust apply "best practicable control
technology'" or BPT" to their effluents. .

July 1, 19n·The date bywhich industrial customers of I1lInicipal treatment systems must comply
with local pretreatment requirements and the concflUonsIn section 307.

July 1, 1977 • The date by which POlWs must meet effluent limitations based upon "secondary
treatment." or more stringent limits II requlred by the state.

July 1, 1988 - The date by which POlWs unable to meet the 19ndeadlines because they could
not finance needed construction must complete their Ift1)rOvementsand attain secondary treatment.

Permitting authorities (EPA or the Slates)use techno1ogy-basedstandalds to set minimum control
requirements for al discharges In a body of water. In some cases, however. technology-based standards
are not enough. If water quality does not support the designated use even after every discharger meets
his technology-based standards, additional controls must be applied. Water quality-based standards are
the basis for such restric:tions.

Section 301 makes any discharge of pollutants unlawful unless It complies with this section and
sections 302, 306,307,318.402, and 404. The Pmitations set forth in this section are the technology·
based limits called for by the Ad. Some of the substances controlled by technology.f)ased Umitsare known
as "priorfty pollutants· because they appear on the Priority Pollutant List created by Congress in the 19n
amendments to the Ad. Several deadRnes for meeting the various Imlts are built into Sedion 301. The
most Illl>Ortant are;

Technology-based limits prescribe mJnllTIJmstandards of pollution control for rrunicJpaJand
industrial cflSChargerswithout regard for the quality of the receiving waters. In contrast. water quarlty-based
standards identify an lnIended use for the receiving waters and prescrbe the biological and chemical
condilJons that must be met to sustain that use.

TITlE III ..Standards and Enforcement

Title IIIcontains the standards and standard-seHlng procedures Illal mUSlbe used In the National
Pollutant Discharge Elimination System (NPDES). Some Title IIIsections explain how to develop and apply
'"technology-basecr effluent limits. Others outllM· the process for creating "Water quality-basecr effluent
limits.

program must fulfill. ·Ufe-cycle· cost analysis and -Value engineering" are two of the better known
requirements covered In these sections.

Section 219 Is the final provision in Title II. "gives the EPA administrator 45 days to ad on grant
applications that a state certifies as meeting all relevant requirements in the Clean Water Ad. Ir the
AdmInislrator does not act within 45 days, the application Is automatically approved.

4
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Section 307 retums to the Priority Pollutant list mentioned In Section 301. This section describes
the faclors that EPA trust consider when setting effluent slandards for priority pollutants. II requirespublic
consideration of lhose standards before they are finaliZedand orders aDstandards reviewed every three
years. There are two types of standards for priority pollutants. One group applies to Industries that

..

Section 306 establishes a Jist of particular Industrial dischargers, arranged according to their
aC!ivitles,for which controls called "perfonnance standards· InJst be sel These discharges are termed
·sources'- 1lle Act orders EPA to set perfonnance standards for -new sources· which start discharging
after Pl 92·500 Is passed. New source performance standards require an industry to adopt the best
pollution control technology and methods available at the time it begins d"lSOharging.

Seclion 305 lequires EPA and the states to prepare a nationwide inventory of point source
discharges and of water quality In all navigable waters. The report must be present~d to Congress by
January 1, 1974. and updated every two years thereafter. --

Section 303 provides for a transition to the water quaflty standards required by the Act if states
were in the process of setting their own standards immediately prior to the At;t's adoption in 1972. It also
details the way In which such standards are reviewed and mocflfiedby states. Section 303 also requires
states to Identifythe waters within their boundaries that cannot meetwater quality even after aDd"lSChargers
apply technoiogy-based limits. It then lays out a process to develop and .apply the water quaflty-based
limits caUedfor in Section 302.

Since Sections 302 and 303 deal with the extremely complex matter of setting water quality
standards,Section 304 mandates a long-termprogram of research and analysis to produce the Information
needed to create such limits. lbe standan:tsmust be based on ideal limits called "Waterquality ctiteria,
taiiored to the designated uses of the water body In question. Section 304 also tells U:S. EPAwhat It must
do to adopt or revise the technology-based standan:tsof Section 301.

Section 304 applies to programs In TIlle II as well. For example, it directs EPA to issueguidelines
on identifying and controlling nonpolnt sources 0' pollution. To fulfill Its mission In this area, EPA
investigates a range of activities that cause diffuse, IntermiUentflows of pollutants. Runoff from fields and
forests. mlning activities, construction. underground Infection. and salt water intrusion are examples 01
nonpolnt sources. Programs under the jurisdiction of the Secretaries of Agricuhure, Interior, and the Anny
are affected by EPA's actions under Section 304. so the provision Involves their departments in 304
programs, too.

Section302 requires"Waterquality-basecr Inlits whenevermeetingthe technolqgy.-:basedstandards
in Seclion 301 fails to achieve or maintain the water quality called for In the rive'--or stream. Public
Involvement In setting water quarrty-based standards for a particular body 0' water is required, and
provisions are made to waive such standards 'or any d"lSCf:Iargerwho can prove that meeting it is notworth
the social and economic costs inhis case.

Finally. Section 301 describes the authority the EPA Administrator has to and or remove
substances from the list of priority pollutants. It outlines a set of procedures that must be followed
whenever a substance is moved on or off the list.

Section 301 also conlalns several subsections that describe exceplions to the deadlines juSilisted.
For exaR1Jle.coastal municipalities that discharge to the ocean can apply for waivers from the seCOndary
treatment requirement in situations carefully circumscribed by the provisions in 301(b). Industrial
dischargers can seek waivers based on 'undamentally different faclors· under 301(b). SUchwaivers are
known as -FDF variances.- EPA may charge application fees for some of the waivers and variances
contained In this section.
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Section 315 creates a 15-member National Study Commission to investigate lhe technical.
economic, and social aspects of meeting the requirementsof Section 301. The Commission's report and
any recommendations for improving the programs created by Pl 92-500 were presented to Congress in
1976, some three years after the Act was passed.

Section 316 taeldes the phenomenon of thermal pollution in receiving waters. The effluent
standards presented in Section 301 Include standards for controlling the temperature of discharges to
receiving waters, since waler lefr4J8raturestrongly Influences the biological and chemical activities within
a stream. Power plants are most directly affected by the requirements of this section.

The desire to prol~ water quarlty in publicly owned lakes is contained In Section 314. A -Clean
Lakes· program Is created in this section, through which stales can survey their lakes and apply for federal
aSsistanceto Iq>rove the water quality In some of their more seriously degraded ones. Specific lakes are
named as demonstration sites for pollution control and restoration techniques.

Section 313 deals with the need to control water pollution from federal facilities. MUllary bases,
national parks. and a myriad of other federal installationsmust obey the Cleah Water Act as nwch as any
nonfederal discharger. Waivers and exceptions to the Act's requirements can be obtained under certain
circumstances.

Section 312 addresses the use of marine sanitation devices. Programs and procedures created
by Section 312 are intended to prevent the dischargeof untreatedor inadequately treated wastewater from
vessels. Companies producing such devises must comply with certain provisions in the section, marina
owners and vessel owners with other provisions.

Section 310 acknowledges the Intemational ff1l)licatioO!!of national water pollution control. EPA
has authority to locate U.S. sources of intemational pollution and then Involve the states where such
discharges reside in negotiations that are designed to reduce pollution endangertng people in a foreign
country. Negotiations must also tncIude the Secretary of State or his representatives.

Pollution control movesoffshore in Section 311. This section declares a U.S. policy prohibiting the
discharge of on or hazardous substances to navigablewaters, waters in the ·contiguous zone,- or waters
of the Outer Continental Shelf. At the heart of Section 311', requirements Is the National Contingency plan
for removing oD and hazardous substances. The National Contingency Plan and related pograms are
capitalized by a federal deposit of $35 million, with supplemental appropriates considered by Congress
whenever the balance drops below$12 milflOn. Section311 authorizes the federal and state govemments
to recover the costs of pollutioncontrol and of damagescaused by violations, depositing them In the Plan's
account.

Section 308 invests EPAwith the authority needed to require all dischargers to maintain adequate
monitoring and record-keepingfacilities. It alsoprescrbes how EPA and its authorized representatives can
Inspect a discharger's facilities or its r~rds and monitoring stations.

Continuing with the theme of enforcement, Section 309 sketches the boundaries for federal
enforcement programs. Under it, EPA has the authority to seek administrative, civil, or criminal penahles
against violators. h may: issue administrative orders requiring a discharger to comply with its NPOES
pennil; take civil action against someone; or seek criminal penalties 'or negligent violations, knowing
violations, or false statements In any of the doaJments required under the Act. This section also describes
various forms of Jucfaclalreview avaifabte to anYOM·assesseda civil penalty under the Act.

discharge their effluents directly 10 receiving watelS. The other group applies to industries that must
pretreat their effluents before releasing them to public sewelS.
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After being certified, a discharger must corq>ly with the provisions in Section 402. This section
descrl)es in great detail what must be done by each invoived party when an NPOES permit is Issued. It
also spells out the authorities that a state musl have it it wants to take over permit-writing responsibilities
from the U.S. EPA. Partial assumption Is possible. and provisions are made for relurning authority to EPA,
if necessary.

Section 401 requires everyone planning a pollution discharge to certify they win comply with all
limitations placed on that arscbarge under the provisions of Trtle III. The certification procedure allows lor
public comment on the proposed discharge, interstate negotiations if an adjacent slate objects to Ihe
diScharge, and review of the discharge"s operations to verfy they can meet the limits. No discharger can
receive an NPDES pennit without certification.

Dischargers without permits or in violation of their permits are considered unlawful and are subject
to the civn and criminal penalties in Sections 301 and 309. Permit limitations are reviewed and changed
as needed. But ·anti-backsfiding· proviSions prevent renewal, re-issue, or modification of permits where
effluent limitations are less stringent than those In the previous permit except in certain defined situations.
Since wastewater treatment produces sludges composed of the sonds removed from the waste stream, Title
IV Includes directions for managing the disposal or recycilng of such sludges.

", I

Title IV Is the heart of the Clean Water Act. It contains the National Pollutant Discharge Elimination
System (NPDES) that limits d'lSCharges to the navigable waters of the United states. Every point source
discharger must receive a permit from either EPA or an authorized state. Thus, the permit system Is the
key to enforcing the effluent limitations and water quality standards of the Act. Aliowances are made.
however, for additional pretreatment of conventional pollutants and the establishment of a partial permit
program for discharges into navigable waters. Permits for separate storm sewers are required, as are
permits for dredging and disposal of dredge spoils.

TITLE IV - Pennlts & Licenses

Section .319 Is one of the 1987 amendments to the Ad. It encapsulates rruch of what has been
learned about nonpolnt sources and their control in the last 15 years. States are ~!ected to inventory
waters within their jurisd'lCtion !hat faU to meet water quafdy standards because of nonpolnt source pollution.
They present EPA with a plan for controffing nonpolnt sources and a schedule for doing so. Once the
inventory of affected waters and a plan for controlling them have been presented to EPA, the agency is
authorized to make grants to any state that Implements such a plan. .

A second major 1987 adcfdlon Is the National Estuary Program In Section 320. Through It, state
govemors can single out an estuary and ask EPA to convene a -management conference- to produce an
overall plan for controUing water quality In the estuary. Eleven estuaries are given lOp priority. Among
them are long Island Sound, Narragansett Bay, Puget Sound, Delaware Bay, Galveston Bay, and San
Franctsco Bay.

AquaaJlture is granted special consideration under Section 318. In it, EPA is authorized to set
special d'lSCharge requirements under controlled conditions for any aquaaJllure project approved under
Section 402.

In Section 317. Congress directs the EPA Administrator to study ahemalives to the municipal
construction grants program in Title U. The possibirdy 01usIng a pollution abatement trust fund, analogous
perhaps to the nationat Highway Trust Fund, is specificailly mentioned as such an alternative. As directed
by Ihis section. EPA delivered a study to Congress In 1974 and recommended that Ihe grants program be
continued.

4
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Section 506 requires the U.S. Attorney General to represent the United States In any civil or
criminal selion in which the EPA Administrator is a party. However, the section pennils EPA attomeys to
represent the UnHed States In civH actions when the Attorney General chooses not to do so.

Section 501 gives the EPA Admlnlstralor the basic authorily to carry out other sections of the Jaw.
Section 502 deOnes sudt key terms as ·person,· "'poDutant,· ·navigable waters: and ·dlscharge of
pollutant,· among others. Section 503 establishes a Water Pollution Control Advisory Board within EPA
to advise the Administrator on policy matters arising under the 1"1llementation of the Act. Section 504
allows the Administrator to move swiftly through the U.S. district courts to restrain any discharge that
threatens pubrlC health or the livelihood of people, such as shellfish harvesters.

Section 505 allows any citizen to take civil action on his or her own behalf against someone else
who violates provisions In the law. Courts are allowed to award such a plaintlf1 the costs of their litigation
If they prevail or ••.•substantlally prevail ...• in a civil suit. Section 505 also allows the Governor of a state
to initiale action against the federal govemment in the pentOn of the EPA Administrator if EPA fails to
enforce the standards and IimHs in the Act, causing hann within that state.

rille V ermraces a diverse set of programs, authorities, and responsibilities. Administrative
procedures and judicial review provisions appear here. Specific terms whose exact defmHlons are
lrTp)rtant to understanding the scope of PL 92-500 programs are defined In this tille. 'f11lOrIant powers
that are reserved to state governments, plus a cHizen's right to sue under this statute fall under Title V's
purview.

TITLE V • General Provisions

Section 403 addresses the problem of Issuing permils for ocean discharge. The Act prohlMts
discharges In marine waters unless they COf11)1y with guidelines EPA issues under this section. H the
Information on a poposed cflSCharge and its effects is Insufficient to make a reasonable judgment under
the guldeHnes, ~ permit can be issued.

Section 404 authorizes a special permit program 10 control dredge and nu operations. It makes
the Secretary of the Army responsl:»le for issuing such permits. But the Secretary and the EPA
Administrator are jointly responsble for setting the guidelines by which pennits are to be judged. EPA Is
involved In the 404 permit program In other IrJl)Ortant ways, too. For example, EPA controls what areas
can be listed as sulable dispOsal sites and can pmhblt certain materials from being disCharged at an
approved &ite on certain grounds. Permits Issued under Section 404 expire at the end of five years.

Section 405 brings the management of wastewater treatment sludge under the NPDES permit
program. It requires EPA to identify by November 30, 1986, those substances whose toxlcJty and
persistence can render a sludge hazardous to public health. By August 31, 1987,the Agency must publish

. a final set of regulations for the proper cisposaI of such sludges. A July 31, 1987, deadBne is sat for
identifying a second set of skldge contamInantS with final regulations for their control due by June 15, 1988.
FInally, Sedlon 405 allows a sludge management agency to meet Its permit obligations In this area by
complying with altematlve sludge disposal provisions In a permit Issued under the Solid Waste Disposal
Act, the Safe Drinking Water Act, the Marine Protection, Research & Sanctuaries Act, the Clean AJrId,
or an EPA-approved state permit program.

Some exemptions to the permit requilemenl are allowed. These are lisled in Section 402, along
wlJh certain types of waivers from olher permit requirements, cross-referenced to provisions in TItle III.
-Anti-backsliding· safeguards appear In Section 402, as do requirements for permitting separale stonn
sewer discharges.
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Section 602 outlines a 10-polnt agreement with EPA. For exafJl>le, they must match any federal
contribution with a sum that equals 20% of that contribution. States also have to convnit the monies In their
fund within a year of receiving each sum. Each year, the state must report how the monies In the fund are

Section 601 empowers EPA to make capitalization grants to states so they can establish water
pollution control revolving funds to: (1) construd municipal treatment works; (2) implement the
management program called for In Section 319; and (3) prepare and carry out the conservation and
management plan described InSection 320. Capitalization grants must be made in quarterfy Installments.
Each payment must be completed no later than two years after funds are obligated by the state or four
years after the fundS are allotted 10states. whichever is eartier.

TITLE VI ..State Water Pollution Control Revolving Funds

Title V concludes with Sedion 519. which allows the statute to be cited as the -Federal Water
Pollution Control Ad,· and which acknowledges that it is commonly referred to as the ·CIean Water Act."

Section 518 is a 1987 amendment to the Act. It treats American Indian tribes as states for the
purposes of the statute. Under this mandate. tribes may apply for municipal construclion grants,. establish
their own waler quality standards for water bodies under their control, receive grants for nonpolnt source
control, and forge cooperalive agreements with any state in which the tribe's lands are situated to carry out
Clean Water Ad programs.

Administrative and judicial review procedures appear in Section 509, while authorities reserved to
the states are treated in Section 510. Other responsibilitieS outside those covered in the Clean Water Ad
that relate to programs created under this statute are safeguarded in Section 511. Section 512 maintains
the validity of the Act in atl instances except where a provision Is held invalid In a partlaJlar case. Section
513 appnes the requirements of the Oavis-Baoon Ad to construction and labor supported by the
construction grants program InTIlle U.

Section 514 requires the agency issuing NPOES permits under Section 402 to help a permit
applicant ooonfinate the permit's requirements with those of the appropriate public health agencies.
Section 515 sets up the Effluent Standards and Water Ouarlly Information Advisory board. SectIon 516
directs EPA to produce several types of routine reports; among them are the Needs Survey of municipal
wastewater construction addressed In Title II and the state revoMng funds created in Tide VI.

General authorizations to pay tor programs elsewhere In the Act fall into section 517. larger
programs In other titles often have separate authorizations and thus are excluded from the scope of this
section.

A private business's ability to supply the federal government with goods and services Is limited by
Section 508. Anyone convicted of an offense under Section 309 cannot contract for new government work
at facilities where the violations leading to the offense occurred. In extreme cases of national importance
this procurement ban can be lifted, but the President must notify Congress whe~~er he makes an
exception. ' .r.Q

"

Section 507 protects any efJl>loyee who files or supports the filing of an enforcement action under
the Clean Water Act. Eflllloyees cannot be fired or discriminated against in any way simply because they
report violations of the Act. Along the same line. this section authorizes EPA to investigate any business
that threatens 10 close Its facility or reduce its workforce on the rationale that It cannot meet permit
requirements without doing so.
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Several provisions in the 19n amendments to PL 92-500 do not amend that statute. They stand

Appendix B - Stand·Alone Sections of PL 9~217. the 19n Act

Before PL 92-500 was enacted on October 18, 1972, Congress passed several short-tenn
extensions to the Federal Water Pollution Controf Ad of 1956. Known as PL 84-660. that statute had
already been amended several times before. For historical acaJracy, certain sections 01 the extensions
enacted in 1972 deserve to be rlSCedwith the 1972 law. They are short and relatively easy to understand.
For this reason, no summaries of the provisions appear In this publication. Full text entries, however,
appear on pages 291-299.

Appendix A - Shon-Tenn Precursors to the 1972 Act

1992: 51.8 billion
1993: $1.2 bilrlon
1994: SO.6 bilrlOn

1989: $1.2 binion
1990: $1.2 billion
1991: $2.4 binion

Section 605 allows EPA to withhold capIIaHzation grants If the agency determines that a state Is
not meeting lis 1()..poInt agreement. Once notified that they are not meeting the purposes of the revolving
loan fund program, states have 60 days to correct their nonco"l>Uance. Any state that cannot correct Its
problems within a year of EPA's notice loses its remaining grants to the re-allotment process.

Section 606 stipulates the fiscal controls and accounting procedures that a state must use for its
fund. Federal audits must be done at least once a year. States RlJst prepare an intended Use Plan
annually, deSCtl>ing exadly how they wiU commit the monTes in the fund. At the begTMlng of each fiscal
year. states must also tell EPA how wen it did In meeting its goals and objectives the previous year.
Rnally, EPA must conduct an annual oversight review of each state's complete -operation and can require
revolving loan fund benefICiaries to pt9vlde reasonable amounts 01 information 10 coJ1l)lete that review.

Section 607 authorizes Congress to appropriate money for capitalization grants as follows:

Section 604 requires EPA to use the grant aUoUnent fonoola in Tille II to also set capitalization
grants of revoMng funds. The section permits states to reserve 1% or $100.000-whJchever isgreater-to
carry out the plaoolng they roost do under Sections 205 and 303. Uked grant allotments. revolving fund
allotments are available in a state for two fISCal years. Any uncommitted monies retum to EPA and are
re-allotted to aU other states.

First. loans for wastewater treatment can be made at market rates. below market rates. or at no
interest rate at aQ. Second. states can buy or refinance a POTW's own debt obligations. thus reducing the
canying cost 10 t~ original issuer. Third, stales can guarantee or insure a local obligation to increase Its
attractiveness. Fourth, the fund can be used as a fonn of collateral on the state's own bOnd sales, provided
the proceeds of the sales are deposited in the fund. Fifth. funcl monies can be used to guarantee smaller
revofvfng funds set up by local governments. Sixth, a state·, fund.can eam interest for itself. And seventh,
a maximum of 4% of the federal deposits made to"the fund can be used to pay for operating the fund.

How a state can actually use the money In its revolving fund is controned by Section 603. In
certain cases, money from the fund can be used to pay for the nonfederal share of POTW construction also
receiving grant funds under Section 201. This special concrrtion aside, only seven uses are allowed.

actuany used, demonstrating It is maintaining progress towards the enforceable requirements of the Act
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Appendix E· Stand-Afone SectIons of Pl100-4, the 1987 Act

Below is a list oi 18 provisions in Pl100-4 that do not amend the 1972 law. They bear directly
on some of the programs created by the latter and reflect severallR1X)rtant additions or changes to it. The
fuD text of these Sland·alone provisions starts on page 306..

Sec. 317 • Natlonaf Estuary Program
SeC. 381 • Unconsolidated Quaternary Aquifer
Sec. 407 - Log Transfer Facilities
Sec. 508 • Special Provisions Regarding Certain OU~ing Sites
Sec. 509 - Ocean Discharge Research Projects
Sec. 510 • San Diego, Caflfomia
Sec. 511 - Umltatlon on Discharge of Raw Sewage by New York City
Sec. 512 - Oakwood Beach and Red Hook Projects, New York
Sec. 513 - Boston Harbor and Adjacent Waters
Sec. 514 - Wastewater Reclamation Demonstration

. .
This appencflX contains the list of toxic substances caned -priority pollutants.· Substanceson Ihis

list have received speclal attention In EPA's standard-setting process since the list was Incorporated into
the statute by reference In the 1977 amendments to the act.

"
Appendix D • Ust of Priority Pollutants Refened to In Section 307

Appendix C • Section 26 of Pl 97·117, the 1981 Act

Section 26 of the Mun~1 Wastewater Treatment Construction Grant Amendments of 1981 did
not amend Pl 92-500. However, k makes recommendations regarding consent decrees reachedbetween
EPA and certain plaintiffs before the 1981 law was enacted. Section 26 is short and need not be
summarized-here. Please see page 303 for the ful text.

as separate mandates and requirements and are cited as provisions of PL 95-217 only. Nevertheless. they
bear directly on the programs created by the 1972 law and retied accommodations and adjustments
irJ1'C)rtantat the time.

•
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Section 404 of the Clean Water Act

Section 2
..

PART I - THE CLEAN WATER ACT
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1. EPA Section 404(b)(1) Guidelines (40 CFR 230) - 12124/80; 8/25193

2. EPA State Program Regulations (40 CFR 232-233) - June 6. 1988

3. U.S. Army Corps Regulation, (33 CFR 320-330) - 11/13/~6; 8/25/93

These sections deafwith EPA's responsibilities10 delegate the 404
program to qualified states.

Directs the federal agencies involved with the program to develop
MOAs with the Corps to shorten processing time and handle
controversial cases.

Exempts congressionally authorized projects from permit
requirements provided that an EIS Is prepared which considers
EPA's 404(b)(1) Guidelines.

Gives the Corps the authority to enforce against violations of permit
conditions.

Authorizes the Corps to issue pennits for the discharge of dredged
or fill material In navigable waters.

Directs EPA, in conjunction with the Corps, to develop guidelines
for the evaluation of applications under 404(a). Guidelines are
binding regulations except as provided in 404(b}(2)when the Corps
determines a project1s necessary for navigation and anchorage.

Allows the .EPA to either predesignate a sHeas unsuitable for the
discharge of dredged or fill material or-veto· a Corps Issued p.ermH.
Such actions are based on an EPA determination of unacceptable
adverse Impacts to fish, shellfish. water supply. or wildlife.

. Allows the Corps to issue general permits on a regional. statewide.
or nationwide basis for specific categqrles of actfvftIeswhich have
minimal Individual and cumulative impacts.

Exempts certain emergency repairs to bridges. ro~. dikes and so
forth. Also exempts routine agricultural and sllvfcultural activHJes
provided that they do not bring Waters of the United States into a
use to which they were not previously subject or diminish the reach
of such waters.

Section 404 of the Clean Water Act

Regulations

• .404(s) -

404(r) -

404(q) -

404(g)oo(I)

404(f) -

404(e) ..

404(c) ..

404(b) '....

404(8) -

Statute
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(A) .rom norma. faming. silviculture. and ranchfng activities such as plowing, seeding.
aJllvaling. mfnor drainage t halvesting for the production of food, fiber. and forest
pmducIs, or upland soDand water conseMlion practices;

(I) (1)

•

No generaf pennlt Issued under Ihis subsection shall be for a period of more than five
years after the date of its Issuance and such general permit may be revoked or modified
by the Secretary If. after opportunity for public hearing, the Secretary determines the
activities authorized by such general permit have an adverse Impad on the environment
or such activities are more appropriately authorized by Individual permlls.

Except as provided In paragraph (2) of this subsection, the discharge 01 dredge or fill
malerial: ..

(2)
... ,-

Sec. 404. Permits for Dredged or Fill Material

(8) The Secretary may issue permJts, after notice and opportunity for public hearings for the discharge of
dredged or tilmalerial 'RO the navigable waters at speclfied dispOsalsiles. Nollaler lhan the fifteenlh day
after the date an applicant submits al ,he infonnation required10colJ1)lele an application for a permit under
this subsection, CheSecretary shaD publish the notice required by Chissubsedion.

(b) Subject to subsection (c) of this section, each such cfJSPOS8l site shaD be specified for each such permit
by the Secretary (1) ttvough the appI"lC8tion of guidelines developed by the AdminislrBtor, In conjunction
wiIh 1he Secretary, which guldelnes shal be based upon ateria con.,arable to the crtteria applicable to
-the lenlorlal seas, the ccniguous zone" ancI the ocean under sadlon 403(c), and (2) in any case wflere
such ~Ines under clause (1) alone would proia the specffication of a site. through the application
additionally of the economic In.,acl of the sle on navfgatJonand anchorage.

Cc) The AdmInIstrator Is authorized to prohllil the speclicatlon (lncb:Sing the withdrawal of specification)
of any defined areas as a disposal siIe, and he Is authoIfzed to deny or restrict the use of any defined area
for specification (Including, the wIlhdrawaI of speciflcatbn) as a disposal site. whenever he determines. after
nob and opportunity forpublic hearings. that the dscharge ofsuch materials Into such area wli have an
unacceplable adverse effect on nunlcfpal water ..,pies. shellish beds and fishery areas (Including
spawning and breeding areas). wildlife, or recreational areas. Before making such detenninatlon, the
AdmInfstralor shan consult with the Secretary. The Admfnistrafor shaI set forth In writing and make public
his findings and his reasons for making any detennlnalbn under this subsecUon.

Cd) The lenn "Secreg,y- as used In this section means the Secretary of the Army, acting through the Chief
of engineers. . .

(e) (1) In carrying out his functions relating to the dJschaIgeof dredged or tilmaterial under Ihis
section, the Secretary may, after notice and opportunity for public hearfng,lssue general
pennJts on a Stale, regional. or nationwide basis for any category of activities Involving
discharges of dredged or fin material. the Sectelary detennfnes that the activities in such
category are simBarIn nature, wm cause only minimal adverse environmental effects when
performed separately, and wfI have only mlnlmal annulative adverse effect on the
envtrorvne~ Any general penni Issued under this subsection shall (A) be based on the
guideUnes descrlJed In subsection (b)(1) of this sedlon. and (8) set forth the requirements
and standards which shall apply to any activity authorized by such general permit •

'It
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(3) No laler than the ninetieth day after the date of the receipt by the Administrator of the

(g)1 (1) The Govemor of any State deslrfng to administer its own Individual and general permit
program for the discharge of dredged or fUlmaterial into the navigable waters (other than
those waters which are presently used, or are susceptible to use in their natural condition
or by reasonable fn1wvement as a means to transport Interstate or foreign commerce
shoreward to their ordinary high water mark. including al waters which are subject to the
ebb and flow of the tide shoreward to their mean high water malk. or mean higher high
water mark on the west (X)ast, incUding wetlands adjacent thereto). within lis jurisdiction
may submit to the Administrator a ful and coril)lete description of the program it proposes
to establish and administer under State law or under an Interstate compact. In addition,
such Slate shall submit a statement from the attomey general (or the attomey for those
Slate agencies which have Independent legal counsel), or from the chief legal officer In the
case of an interstate agency. that the laws of such State or the interstate coril)act, as the
case may be, provide adequate authority to carry out the described program.

(2) Not later than the tenth day after the date of the receipt of the program and statement
submitted by any State under paragraph (1~of this subsection, the AdmInistrator shall
provide copies of such program and statement to the Secretary and the Secretary of the
Interior, ading through the Director of the United Sta1esAsh and Wildlife Service.

(f) resulting from any activity with respect to which a Stale has an approved program.
under set=Uon208(b)(4) which meets the requirements of subparagraphs (8) and
CC) of such section, Is not prohlllted by or otherwise subject to regulation under
this section or section 301(a) or 402 of this act (except for effluent standards or
prohibitions under section 301).

(2) Any dlschatge of dredged or fiB material into &he navigable waterS incidental to any activity
having as Its purpose tlrfnglng·an area of the navigable waters Into a use to which It was
not previously SUbJect.where the flow or circulation of navigable waters may be Jril)aired
or the reach of such waters be reduced, shall be required to have a permit under this
section.

(E) for, the purpose of constru,ctionor maintenance of farm roads or forest roads, or
temporary roads for moving mining equ~ment, where such roads are constructed

. and maintained, in accordance with best management p'racUces,to assure thai ' .
flow and ciraJlation patternS"and .chemical and biological characteristics of the
navigable waters are not Impaired. that the reach of the navigable waters is not
reduced, and,that any adverse effect on the aquatic environment wDlbe otherwise
minlntted.

(C) for the purpose of consllUction or maintenance of farm or stock ponds or irrigation
ditches, or the maintenance of dtafnage crltches;

(D) for the purpose of constnJction of temporary sedimentation basins on a
construction site which does not include placement of fill material inlo the
navigable waters;

(8) for the purpose of maintenance, including emergency reconstruction 0' recently
damaged parts, of currently serviceable structures such as dikes, dams, levees,
groins, riprap, breakwaters, causeways, and bridge abutments or approaches, and
transportation structures;
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(A) To issue permJtswhich:
(i) apply••and assure compliance with, any applicable requirements of this

section. Including. but not limited 10.' the guldelnes established under
subsectbn (b)(1) of this section. and sedions 307 and 403 of this Ad:

(D) are for fixed terms not exceedfng five years; and
(iQ can be tenninated or modified for cause including, but not limited to. the

following:
(I) violation of any conditbn of the pemit;
(II) obtaining apennlt by misrepresentation. or failure to discbse futly

all relevant facts;
(III) change In any condition that requires either a te~rary or

pennanent reduction or eUmfnationof the pennitted discharge.

(8) To Issue pennlts which apply, and assure compliance wlh, all appUcable
requirements or section 308 of this Ad, or to Inspect. monitor, enter, and require
reports 10a least the same extent as required it section 308 of this Act.

(C) To assure that the pubflC. and any other State the waters of which may be
affected, receive notice of any application for a pennlt and to provide an
opportunity for public hearing before a ruHngon each such application.

(D) To assure that the Administrator receives nolices of each application (including a
copy thereof) for a permit. .

(E) To assure that any Stale (other than the permitting State). whose waters may be
affected by the issuance of a permJt may submit written reoonvnendation to the
permitting State (and the Adminlstratol) with respect to any pe~ application and,
if any part of such wrinen reconvnendalions are not a~l8d by the pennittlng
State, that the pennitting State wIN notify such affected State (and the
Administratol) Inwrfting of Its fallJre 10so accept such recommendations together
with Its reasons for so doing.

(F) To assure that no permit wiIf be Issued if, in the judgme~ of the Secretary, after
oonsuhation wlh the Secretary of the department In which the Coast Guard is
operating, anchorage and navigatioA of any of the navigable walers would be
substantialy irrpaired thereby.

(G) To abate violations of the pennit orlhe permit program, including civil and criminal
penallies and other ways and means 01enforcement.

Not later than the one-hundred-twenllelh day after the dale of the receipt by the
AdminIstralorof a program and statement submitted by any State under paragraph (1) of
this subsection, the AdminIstrator shall determine, taking into account any comments
submitted by the Secretary and the Secretary of the Interior. ading through the Director
of the United States Fish and Wildlife Service, pursuant to subsedion (g) of this section.
,whether such State haS the following authority with respect to the Issuance 0' pennlts
pursuant to such program:

(1)

program and statement subm;ned by any State, under paragraph (1) of this subsection the
Secretary and Ihe Secretary 0' the Inlerior, acting through the Director of the United Stales
Fish and Wildlife Service, shall submit any convnents with respect to such program and
statement to the Administrator inwriting.

4

(h)
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(J1 Each State which Is administering a pennIt program pursuant to this section shaH transmit to the
Administrator (1) a copy of each permit application received by such St,te and provide notice to the

(5)

(4) After the Secretary receives noUficatJonflOm the AdmInistrator under paragraph (2) or (3)
of this subsection that a Stale permi program has been approved. the Secretary shaM
liansfer any applications for penrits pending before the Secretai)' for activlles wlh rasped
to whIch a pennit may be Issued putSU8I1t to such State program to such State for
appropriate action.

Upon notification from a State with a penni program approved under this subsection that
such State Intends to administer and enforce the terms and conditionS of a general permfl
Issued by the Secretary under sub&edion (e) of thJs section wlh respect 10 activities In
such State 10 which such general permlt applies, the Secretary shaD suspend the
administration and enforcemelt of such general pemil wIh respect to such activities.

(Q Whenever the Administrator detennines after public hearing that a State Is not administering a
program appfOved under section (h)(2J(AJof this sadlon. in accordance with this section, Incfudlng but not
limited to, the guidelines established under subseCIlon(b)(1)0' this section. the Administrator shaU &0 notify
the State. and •• appropriate corrective aCllon Is not taken wilhin a reasonable time, not to exceed ninety
days after the date of the receipt of such notlication. the AdmInistrator shal (1) wlhdraw approval of such
program unl. the Administrator determk1es such correCIJveaction has been taken, and (2) notify the
Secretary that the Secretary shall resume the programs for the Issuance of pennlts under subsections (a)
and (e) of this section for actJvlIes with respect to which the Slate was Issuing pennits and that such
authority of the Secretary shaD cxmtlnue in effeCI untI suCh lime as the Administrator makes the
determination descri)ed in clause (1) of this subsection and such State again has an approved program.

(8) does not have the authorIy set forth In paragraph (1) of this subsection. the
AdmlnJstrator shaI so notify arch State, which nOtification shall also deSCIfbe the
revisions or modifJcatJonsnecessary so that such State may resubmit such
program for a determInation by the Administrator under this subsection.

H the AdmInIstrator fils to make a detennlnatlon with respect to any program submitted
by a State IMIder IIlbsection (g)(1) 01this section wllhln one-II.Indted-twenty daYs after the
date of the recerpt of such prvgram, such pogram shaD be deemed approved pursuant to
paragraph (2)(A) of this subsection and the AdmInIstIator shaD so notify such State and
the Secretary who, upon subsequent notJflcalion from such State that It Is administering
such program. shaD .. spend the Issuance of pennlts under subsection <a)and (e) of this
section for acUvllfeswlh respect 10which a pennlt may be Issued by such State.

(3)

has the authority set fof1h In paragraph (1) of this subsection. the AdtrinIstrator
shall appRWethe program and &0 notify (I) such State. and (ii) the Secretary. who
upon subsequent notification from such State that it Is administering such program,
shaHsuspend the Issuance 0(permla under subsections (a) and (e) of this section
for activities with respeCI SOwhich a permit may be Issued pursuant to such State
program; or "

(A)

(2) H.with respect to a Stale program submitted under subsection (g)(1) of this section, the
AdmInistrator detemnes that such Slale:

(H) To assure conllnued coordination with Federal and Federal-Slale waler-related
planning and review processes.
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(0) A copy of each permit application and each permit issued under this section shaU be available to
the public. Such permit apprlCation or portion Ih~reof. shan further be available on request for the purpose
of reprodudion.

Administrator of every action related to (he consideration 0' SUChpermit application. including each permit
proposed to be issUed by such State. and (2) a copy of each proposed general permit which such State
intends to issue. Not later than the tenth day after the dale 0' the rece~1 0' such permit application or such
proposed general permit. the Administrator shall provide copies of such permit applicatiOn or such proposed
general pennilto the Secretary and the Secretary of the Interior. acting through the director of the United
States Ash and Wildrrfe Service. If the Administrator lnIends to provide written convnen!s to such Slate
with respect 10 such permit application or such proposed general permit. he shaH so notify such Slate nol
later than the thirtieth day after the date of the race.,t of such apprlCation or such proposed general permit
and provid8 suchwritten comments to such State. after consideration of any convnents made in writing with
respect to such appflCStion or such proposed general permit by the Secrelary and the Secretary of the
Interior. acting through the Director of the United States Fish and Wildlife Service, not later than the
ninetieth day after the dale of such receipt. If such State isso notified by the Administrator, it shan not issue
the proposed permit until after the recerpt of such comments from the Administrator. or after such ninetieth
day. whicheverfitst occurs. Such State shall nol issue such proposed pennil after such ninetielh day if it
has received such written comments in which the AdminIstrator objects (A) to the issuance of such
proposed permit and suCh proposed permit is one th2It has been submftted to the Administrator pursuant
to subsection (h)(1 )(E). or (8) to the issUance of such proposed permit as being outside the requirements
of this section. including. but nolllmfted to. the guidelines developed under subsection (b)(1) of this section
unless. modifies such proposed permJI in accon:tance with such comments. Whe~ever the Administrator
objects to the Issuance of a pennll under the precedlng sentence such wrftten objection shan contain a
statement 0' the reasons for such obJecdonand the concfltions which such permit would Include If It were
issued by the Administrator. In any case where the Admk1Istralor obJecIS to the Issuance of a permll. on
request of the State. a public hearing shal be held by the Administrator on such objection. "the Slate
does not resubmit such permit revised to meet such objection wilhin 30 days after completion of the hearing
or. I no hearing Is requested within 30days after corq:Jletion of the hearing or. I no hearing Is requires
within 90 days after the dale o. such objection, the SecretaIy may Issue the permit pursuant to subsection
(a) or (e) o. this section. as the case may be, for such source In accordance with the guideUnes and
requirements of this Act.

(k) In accordance wilh guidelines promulgated pursuant to subsection (i){2) of section 304 of this Act,
the Administrator is authorized to waive the requirements of subsection CD of this section at the time of the
approval of a program pursuant to subseclion (h)(2)(A) of this section for any category (Including any dass,
type. or size within such category) of discharge with the State submitting such program.

(I) The Administrator shall prol1'l.dgate regulations establishing categories of discharges which he
determines shaH not be subject to the requirements of subsection CD of this section in any State with a
program approved pursuant to subsection (h)(2)(A) of this section. The Administrator may distinguish
among dass. types. and sizes within any category of discharges.

(m) Nollater than the ninetieth day after the date on which the Secretary notiflesJhe Secretary of the
Interior, acting through the Director of the United States Fish and Wildlife Service ttiat (1) an application
for a permit under subsection (a) of this section has been received by the Secretary, or (2) the Secretary
proposes to Issue a general perml under subsection (e) of this sectiOn, the Secretary of the Interior, acting
through the Director of the United States fish and Wildlfe Service. shaD submit any convnents with respect
10'such application or such proposed general permlln writing to the Secretary.

(n) Nolhing in this section shaD be constlUed to limit the authority of the Administrator to take action
pursuant to section 309 of this Act. '"

•_ ,_
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..
U") (A) Any person who wllfuJly or negligently violates under conditlon or lImilatlon In a permit

Issued by the Secretaly under this seclion shaYbe punished by a fine of not less than$2.soo nor more than $25.000 per day of violation, or by II'J1)risoM1entfor not more than
one year. or by both. If the conviction Is for a violation commltted after a first convlclion
of such person under this paragraph, punfshment shaDbe by fine of not more than $50,000

(3) The Secretary Is authorized to commence a civDaction for appropriate relief, Including a
permanent or temporary Injunellon for any violation for which he is authorized to Issue a
cof11llianceorder under paragraph (1) of this subsection. Any action under this paragraph
may be brought in the dlstricl court of the United Stales for the district in which the
defendant Is located or resides or is doing business, and such court shal have furisc:flCtion
to restrain such violation and to require compliance. Notice of the conmencement of such
acUon shal be given lnunediately to the appropriate Slate •

(1) Whenever on the basis of any Information available to him the Secretary finds that any
person is In violation of any cond"ltlon or limitation set forth In a permit Issued by the
SecretaIy under this section, the Secretary shall Issue an order requiring such persons to
comply with such condition or Hrnllatlon, or the Secretary shal bring a civH action In
accordance with paragraph (3) of this subsection.

(2) A copy of any order Issued under this subseclion shall be sent Immediately by the
Sectetary to the State Inwhich the violation ocaJfS and- other affected States. Any order
IssUed under this subsection shaDbe by personal service and shaJI state with reasonable
specIflciIy the nature of the violation, specIy a tine for compliance. not to exceed thirty
days, which the Secretary detennines Is reasonable, taking Into account the seriousness
of the violation and any good faith efforts to cofll)ly with applicable requirements. In any
case in which an order under this subsection Is Issued to a corporation, a copy of such
order shaD be served on any appropriate corporation officers.

(s)

(P) Coq)Ilance with a permit Issued pursuant 10this section, Including any activity carried out pursuanl
to a generaf permit Issued under this section, shaJ1 be deemed compliance. for purposes 0' sections 309
and 505, with sections 301, 307, and "03.

(q) Not lader than the one-hundred-eighllelh day after the date of enactment of this subSection, the
Sectelary shaI enter into agreements with the Administrator, the Secretaries of the Departments of
Agricuhure, Convneroe. '''erlor. and Transportation, and the heads of other appropriate Federal agencies
to mlnlnUe, 10 the maxlll1Jm extent pradlcable, duplication, needless papetwOrk, and delays In the
Issuance of permits under this section. Such 80reemere shaD be developed 10 assure that, to the
maxll1'l.lmextent pl8clicable, a decision with respect to an application for a permit under subsection (a) of
this section wli be made not laler than the ninetieth day after the date of notice of such application is
published under subsection (a) of this section. ..
(r) The discharge of dredged or III material as part of the construction of a Federal project specifically
authorized by Congress, whether prior to or on or after the date of enactment of this subse¢tion. is not
prohbiled by or otherwise subject 10regulation under thiS section or a State program approved under this
seclion, or section 301 (8) or 402 of the Ad. (except for effluent standards or ptOhIJItJonsunder section 307)
" Information on the effects of such discharge, Including consideration of the guidelines developed under
subsection (b)91) of this section. Is Included in an environmental ~ statement for such project pursuant
to the National Environmeral Poley Ad. of 1969 and such envrrorwnenlallmpad statement has been
submitted 10 Congress before the actual discIwge of dredged or .. material In connectJon with the
constlUCtion of IUCh proJect and prior to either authorization of such project or an appropriation of funds
for each consbUcUon.
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per day of violation, or by Imprisonment for nol more than two years. or by both.1

[(B) For the purposes of this paragraph, the term -person- shaB mean, in addition to the
definition contained in section 502(5) of this Ad, any responsible corporate officer.)

[(5» (4) Any person who violates any concfdionor limitation ina permllssued by the Secretary
under this sedion, and any pelIOn who violates any order issued by the Secretary under
paragraph (1) of this subsection. shall be subject to a civil penalty not to exceed [$10.000
per day of such violation.] $25,000 pBr day for each violation. In delennining the amount
of a civilpenalty the coutt shaI consider ,he seriouSness of the violation or violations, the
economic benefit (If any) fflSUlinQ from the violation. any histoty of such violations. any
good-fallh eWoltSto COITf1IJ' with the sppIicabIe requirements. the economic impact of the
penalty on the violator, and such other ma"slS as justice may require.

(t) Nothing In this section shall preclude or ~ny. the right of any State or interstate agency to control
the discharge of dradged or .. material Inany portion of the navigable walers within the jJrisdiction
of such Stale. Including any activly of any Federal agency, and each such agency shaDcomply
with such Stale or Interstate requlremara both substartive and procedural 10control the d1scharge
of dredged or tilmaterial to the same extent that any pelSOn Is subject 10such requirements. ThIs
section shal not be construed as affecting or impairing the authority of the Secretary to maintain
navigation.
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b&J outdbuc.d by. Ore.ORState URlvcl'Iity Extension/Sea Crane Pro"r••• Cotval1u, OR 97331

INSIDE: Hlst" •., 0; 404 Regul.tfon; Jurisdictton.l (ssues;
Perll1t Criterf •• EPA's '04(c) Po"!rs. Enrorcelllmt; tte T.tings
Issue.

• • • • • • ••• •

is i.practic.1 to purchls~ .are th.n _ fr.ction
ot .. clands threltened by deyelopments. Conser
y.tton elSalents are .noCher possfblHtl. but
these too usu.lly require goyerMlent IPproprfl
ttan. and gener.lIy supply only short-Cena pro
tectton. Consequently. regulation is the prin
cipal source of wetlandS protection. and the
eIltef regulatory pro,r.. Is a federal one. IU
tftortzed b1 sect ton 404 af the Cleln Wlter Act.

Thts f4eIo COllPrehenshely reviews the 404
progr ... ~lsto~, tts current operation •• nd
tts future. It focuses special Ittentton on Ch~
tntergovernlental tens ton bet~en the U.S. ~
COr'llS of Engfneers. charged .1 til fssuing 404
penP.fts. and the Enyfronaent.1 Protection Agen
cy. responsfble for oyerseefng the Corps. This
tension. largely the product of regut.to~ ~i
~atence an the pare of the Corps. h.s Cftaracter
fzed 404 regulUfan frCIII Its incelltfon oyer 15
ye.rs .go and continues to pose troubleso~
questions concernfng the proyr,.'s Jurisdic
tion.1 scope. penaft crtteri •• 'nd enforcement.
This Hem. wrftten "tth tne ISstsc.nce ot O.
Bernlnr-r.leh •• J.D. 1987. lewis .nd Chrlt Law
School, Ina'yzes these fssues In d~tatt .nd
..tes suggest ions abOut how the progr.. ~an
better fulftll fts .ission of protecting the
n.tfon's 41.infslllng wetl.nd resources.Wetlands c.n be protected b.Y government pur

chase. ho_ver, in an era at ftsca' restraint it

Tile Unt bet~e" _tl.nds protection Ind
".. )til)' ffsheries fs one often overlooked. Yet
fully tvo-tnlrds ot cGalerc1&t1y h.,.yested 'ISh
tn the United Stites .. cers depend on wetl,nds
tor fOod or sp.wnlng And re.rfng grounds. S.I
.on Ire espect.lly dependent on wetlcndS during
the fresh .. ter phlse of their 11'e (lcle .nd fn
.. kfng the tr.nsftion to the .. rfne'enyfro~nt.

Although tlllett.nds. suell .s sw.. ps. unhes
Ind bogs. Ire IIIOng the lIOn productive sources
at food protefn .- .ore producttve th.n the .ost
re~f1e f.1"IIS - protecting _tl.ndS hu .l •• ys
been controversfd. WeU.nII beneftts .re widely
dfspersed (although often poorly perceived)
.lIICIngftshers. hunters •• nd otller users of water
resources. But unl flte _st otller ArelS or the
.quattc environment. _tlands .re caPlcle of be
tny prhnely owned. SInce _tl.nds often sup
ply .ttractlve sftes for fndustrf.l.·agricultur-
11. and restoenti.1 deyelop_nts ... tl'nd oWlers
h.ve strong Kona-fc fncentives to repllce wet-
1.ndS wfth a1rpons. port 'lc11 tttes. soyee_n
fieldS. and shoreland housing. It is therefore
not surprfstng thlt around 55S of the II.tton's
origfn.l wetl.ncI acrelge has been lost •• ncS..
continue to iase over 300.000 acres. year.

A QIIDE 1U FEDEJtAl. II£TlAIIDS PROTECTIONUfCOER
S£CTIOft404 Of TH£ Q.EAft kATER N:r..

ALlgust 191:ltlIssue 46
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6. The SwampLandS Act of 1849. 1850. and
1860 granted 15 Western st.tes ne.rly 65 .illion
acres for swup -reclamation.· See U.S. Fisl!I
.nd Wildlife Service. U.S. Dep't orthe Inter
ior. Circular Ho. 39. WetlandS of tile Unitl!'a
States 5 (1956'). Fortunate I),. bec'use ot the
perYasive fraUd in Nineteenth 'entur,y land yrapt
prograllls. not .11 of the 6S .U1f on acres were
actu.lly wetlandS •• nd much of whit w.s wetl.nd
w.s never real I,. rechimed. See E. Did.• Th~
lure of the Land 358 (1970). - -

1. tne Corps hid sou9ht such a role since
1877. however. See Po-er. abo"e note 2. at 506
(describing the enolph Bill-,.

8. Wtlhlllttte Iron Bridg~ Co. v. Hatch.
125 U.S. 1 (1888).

,.. Rhers and Harbors Act of 1890. en,
907.26 Stat. 426. 453-54.

10. Act of HarCh 3, 1899. ch. 425. 30 Stat.
1121. Although represented to Congress IS • re
codification of the 1890 Act. the 1899 Act
enacteo some significant Changes. inclUding the
requirement in § 9 of congressional consent tor
bridges, dillS or c.usevlys. 33 U.S.C. § COl.

11. 33 U.S.C. §§ 403. 407.
12. However. § 13 has been superceded by

the Natlon.l Pollutant Dlsch.rge Eli.inltion
Systelll (NPDES) penlU .uthority or the Environ
_ntal Protection Agency and the stites estab
lished br§§ 402.nd 405 at the Cle.n Water Act.
33 U.S~C. f§ 1342. 1345. See ,enerally W.
HOdgers. above note 1. §§ C.lr:n; 8arker. Sec
tions 9 .nd 10 Of the Rivers and Harbors Acr-of
1899: Potent foo Is tor Envl ronlllenul Protec
tion. , Ecology l.Q. 109 (191'); lliint. federal
wnr'ndS Law: The Cues and the 'rob •ems• tS
HIrv • [nyU ,. l. Rev. 1 (1984): JJ C.F.R.
§§ 320.2. 321-22 (~urrent Corps' regul.tions).

13. See general 'f Abhrd , O'lCetJ. Wetlano
Pr'otection-ind sectIon 404 of the FeClera' ~ater

While responstbl~ for river and harbor ClVl1
MJrts the Corps had no regul.tor') role unt U
1I.90.' Thlt year. "rompteCl by • Supreme lourt
decision holdln~ that in the absenCe of a feder
., reCjuhtory schtille. Oreyon could ,uthorize or
prohibit d'IS' bridges. or other obstructions to
navig.tion. Congress required the Ipproval o~
the War Secretary of all construction acttvtt1~s
and th'9 desposition or refuse into navi~'b~e
_aters. Ntne years later. Congress revised tnl.
regulator~. schene in the Rivers Ind Karbors.Act
of 1899. IU Sect Ion 10 or that Act luthor' zea
the Secretary to regulate dredging, fill1ng, •• na

.. construction activiti es in navigable waters.
while se'tion 13 prohibited the d~posit YI
refuse without permission of the Secreury ~
These proviSions have retIIItrId essentially un-
changed for ne.rly 90 years. •

B. The (volving Penatt prag,...

Until the 1960s. the Corps confined its per.
ait .uthorlty to reviewing the effects on n.vt.
gation IDf propOSed .ctl"itie5 In na"igable
w.ters. J The 1899 Act thus retIIIined • rel.-

b, !ttles to the Cor"s. Congrl.-u mlde:-dr'ln,"~
and fil~tng uf wetlandS for l.nd recl.mation
n.t'onal policy.'

1. W. Modgers. Environment.l L.w: Air .nd
Water § 4.12 .t 18S (1986).----r. Act of Hardl 16. 18U2. en, 9. § 26, 2
St.t. 132. 137. On the evolution of the role of
th~ Corps. ~ e1aeCiall1 Power. The FOI in the
Chicken Coop: T e keguluory pro,rllll or the
U.S. Xiiiiy COnS of EngIneers. 6J •• C. Rev.
SOl. 505-09 ( 7').

3. Act of Ha)' 10. 1824. en, 48. § 1. 2
St.t. 66. 67 (Act .uthorizing the Corps-to deep
en the harbor channel at Presque Isle. Pennsll~
vani, and to restore Pllllouth Beach. "'SSlChu~
setts' •

'. See Hoser. D;~ The~ MUst. the Army
Cor s of moinee". Sec.,r,n AHu. and AI: Ulr-
lng nemus. It sonun. ee, It.

5. urge-scale dllD building did not begin
until the Progressive Era. when Congress passed
the firu Recl'lIation Act in 1902. PUb. L. Ho~
S7-161. 3& St.t. 388 (COdified in scattered sec
tions of '3 ~.S.C.). The Corps. Mhich was slow
to recogdize the non-n.vlgation benefits of
water projects. was not gtven • role in the rec
lamation progr'lIl. See S. Hays. Consenatlon .nd
the Gas el of [f(1Cliftc: The Pro reSSlve Can·
serv.tlon Movement. .t
(COrps -edded to slngle-use proJecu); A. Hor
g.n. DlIDs Ind Other Ofusters: A Centu;t of
A COr s Of En lneers in C,'" I WorkS z!» .)62

,-ps reststlnce to reuno.r develop-
.nt to cont ro1 f1oods }• The Corps ' uneal 1
. relationship with the Progressive conservation
ists is sketchea in BW-. The Northtll!st's Hy
droelectric Heritage: Prol09ue to the PaCH1C
hOrthwest Eiectr,c Powe""Plann,n\ and Conserv.
tlon Act, S& Wish. t. Rev. 175. 1 1-A7 (1983).

A. The Nineteenth Century Antec:edeftts

In 1802. Congress creued the U.S. Anrry
Corps of Engineers to ere~ and .. Inuin.. fron
tfer forts .nd other defense f.cntUes.l Ta.o
decades luer In 182C. Congress .uthorized" the
Corps to undertake riv/r' .nd harbor Improvtllltnts
pronoting navigation. In the post-Civil II.,.
£ra, congressional navigation appropriations
constltuted4the largest federal construction el
penditures. even though the era of lerge 11&11-
tiple use projects h.d not yet da~ed. At the
s&metfme that It entruSted navigation responst-

I. History 0' C04 Re~ul.tion

Hany or the peculiadtiH and coaaptex1ties
of COCregul.t ion are due to tts antecedent s:
fN envi ron_nU 1 regu I.tory programs can triCe
thetr roots. to th~ Hinetunth Century. This
history accounts for the Corps of' Engineers role
as the penaitting agency. -"fch in turn has pro·
duc~ • consfderable a~oont of lntergovernlllent'l
tension. .5 Congress haS been unwilling to
.ssfgn the Corps plen.ry .uthorfty Over wetlands
reguhtlon. Insteld. it hIS rulffed a cOlllplel
SystN of interagency coordinn 10n and chects.
descrlb~ by Protessor Rodgers IS .n ef-ple of
-lIIIlt iple lod of decisfon.1 power.· TheSt!
tensions hive produced a regulatory a.biv.lence.
perhaps the chief Characteristic of the 404 pro
grill IS it evolved Over the put decade .nd a
ha If•



25

19. Z.bel v. T.bb. 430 F.2d 19!1 (5th ci-,
1970). cert. ·dented. 401 U.S. 910 (1971). (·Tht
Corps w~tltled, it not required. to conS14er
ecoiogicil flctors .nd. betng persu.ded by thee,
to deny th.t .n1ch .fght hue been routinely
granted fhe. ten. or 'Uteen yUrs .go before
.. n's esplostve Incre.se .. de .11. fncluOlng
Congress. ,wire of ctvfl1zatton's potentf.1
destruction from bre.thing tts own polluted .ir
.nd d,.inking tts ownt-nfeCted witer .nd the illl_
lIIusur.ble loss frOli • Sflent Spring-lite el1S
turb.nCe ot n.ture's econa-y.',

20. Ene. Order No. 11.57. • 35 Feel. Reg.
19.627 (l970).

21. Kllur v. Resor. 135 F. SuPp. 1 (D.D.C•
1971) (inYlHd.ttng the per'lltt progrlal beCluSe
it would h've .llowed the Corps to issue perm1tS
for diSCh.rges into tribut.rtes of n.vig.ble
... ters. Nflen§ 13 authorized disCh.rges only in
n"'g.ble witers; .lso holdfng th.t the CorpS
could not tssue peMlltu without cOIIIplyingwilh
tnt procedures esUbUshed by the ,.eeentl,
en.cted ",tion.l Enyironment.l Policy Act).

22. Pub. L. No. 92-SOO. 86 Stit. 816. 33
U.S.C. §§ 1251-1376. The (.Ivr decisfon '.DOye
note 21) pl.ced thouS.ndS 01 d1SCh.rgers in vlO
Iltion ot the 1899 Act (due to decisions lite
those .. ntioned in note 14 Ibove) without .n 'd
.inistruhe reftdy. thus prOducing widespruCl
,nterest fn • congression.1 solution. In 'Cleli
tion, the peculf.r politic.l dyn•• ics or the d.y
h.d nUGllrDUSpolitict.ns COIIIPetingfor public
creGfl .s enyironeent.1 defenders, See Elliott.
Actenun , "tt Ii.n. Tow.rd A Theoryir'statutorf
holvt;,n: The Feder_hutlon ot [nv,rorwenu
l'w_ 1 J.L. Econ. I org. 313. 324-26 ([9SSI
Idescribing the c04lPetftion ItIOng President
,.i&on, Senltor ""st ie. .n~ SenltOr J.CkSon IS
the ·Polttici.ns· Dtl.... ·).

23. 33 U.S.C. §§ 12S1(.)(l), (1).
24. Id. § 1362(6),
2S. w.Rodgers, .bove note 1. § 4.12. it

IS!». ~~~ § 4.13 •• t 21S-21.

When Congress en.cted tts co.p~eh~ns've
regttne to produce ·fishable .nc! , ..ian.ble
... ten by 1983 '1.J eltllin.te .11 polluunt dis
ch.rges by 19f1S, il defined ·polluUnt- ea
trelltl, bro.dly. ~i.use the definition includ
ed ·dredged spoil,· it w.s ot no 5...11 concern
to the Corps. W nltion's l.rgest nonn.y1g.
tion.1 dredger. Not wiShing to hiye tts
dredg1ny operitions subjected to reg,;,lition by
the Enytroftllenul Protection Agency (EPA) and
pointing out th.t it .lre.dy wlS .d_tn1stering •
penaft systell, the Corps succeeded fn convincing
Congress to cre.te In exemption to the EPA~ro-

..

The third d~"elolH'lent... s PrUldrnt HI.on·s
1910 [aeCutlye Oroer di,.ectlng the Corps to In
stitute • c~prenen'l"e permit p,.ogr•• "egul.t
In9 the disch'rge Of ..ate,. pollutanu,ZO
Although the p,.ogra.. w.~lquidl, enJOined by •
r~der.1 district court. the Eaecuttve Uroe,.
g.ve significant ttnpetus to the pasuge Of tbe
1912 Feder.1 Pollution Control Act Amenoments,Zl

C. The 1972Feder.1 W.ter Pollution
Control Act Mienct.ents and

Their Afte,...th

'.

Pollution Control Act _ndllenU of 1972~ A
torps of Enllneers ken'l ss.nce • 1 Yt. C. Rev,
51. 54-58 (1 ").

14. ...fted SUleS y. Republic Steel Corp••
362 U.S. 482 (1960) (disch.rge of industr1.1
soHds prohibited by § 10); ...1ted St.tes v ;
St.nd.rd on o· 384 U.S. 224 (1966) (disch.rge of
glsol1ne prOhibfted by § 13).

15. 16 U.S.C. §§ 661-666c (pro-ising -equ.l
consider.tion- of .rtldlife .conservAtion with
other feltures of .. ter resources developMent by
requtr1ng feder.I .genctes to (1) consult with
federll .nd sute wildlife .gencies. (2) give
·full consfderltion- to their reCOClllltnd.tions.
• nd (3) include ·Justi.ble- ... sures constdered
by the feder.1 Ict10n .gency to m.&i.i%e oyer.ll
project benefits), For overviews of the Coordi
n.tfon Act. See B.rton. Wetl.nds Preserv.tion in
Hltion.l AudUbOnSociety. Ttle XUGucon W1IdHfe
Report 1985 U 218-29 [hereinafter B"rton 1];
Yetlu".. The Fish Wfldlife Coordin.t1on Act in
Environment.1 Litig.tion. § ECology L.Q, 489
(1980); HOte. Envlroneenf.1 Protection Under the
Ftsh Ind vttdlue COOrdlnltlOn Act; Ihe RO.d
Hot T.ten. 2 v.. N.t. Resources L. 53 ( 1982);
thi fuh Ind ~ldlHe Coorcrinltion Act .nd
fOhlllbU glsln Witer Project operltl0n$. AetIIO 16
Hir. 198 ).

16. HemorindUilof Ail'etllent between Secre
tary of ~lte Arwi1 Sunley lesor .nd Src,.eury of
the Interior Stew.rt Ud.1l (July 13. 1967), re
printed .t 33 fed. Reg. 18.672-673 (1968). In
the .grellient the Nay Secretary prOlllised to
·c.refully ev.lu.t.· the ~v.nt.ges .nd benefits
of the propoSed .ctivtty ~en the Intrr;or Sec
ret.ry conSidered tt to ·unre.son.bly i_p.ir
n.turll resources or the related envirOnlllent.·
Id,
---- 17. 33 Fed. Reg. 18. 672-673 (fon.erly
cod1fted .t 33 C.f.R. § 209.120(d)(11».

18. 33 C.F.R. § 320.4(.). See bela- notes
222-24 .nd .ccoaap.nying tUl. -

Fi rn. the Supre-e CQurt beg.n to broad I,
construe the .pplicability of the Act to include
industrial Ylstes. irrespective of .n, effect on
n.vig.tion. Thus. the Corps' permit progr ...
becaftle • velltclt to control wite,. pollution.
Srcond, in 1967 the Secret.ries of the Anay and
the Interior stgn~ • Henor.ndu. 0' Agreement in
wh tcti the A,..y SKreu ry .greed to IlIDIeft"t the
Fish'.nd Wildlife Coordin.tion Act ~·by consid
ering the vie-s of lLntertor on the _rits. of
proposed .cttvities. ,6 lbis led•• year hter,
to the pro-ulg.tton of the Corps' fabled ·public
intereSt reyiTf IS the chier criteria for pe~
_it issu.nce. Under tMs' l1taus. the Corps
beg.n to ev.lu.te pl"OpOuh on the bash of •
bro.d-reachfng nonqu.nuthe cost-benefit
.nllysts. includfng bal.ncitH pro.)e" benefits
'gltnst environeent.1 costs. Its .uthority to
deny penlf 15 because of .dyerse effects on fi sh
.nd wIldlife w.s confir.ed fn • l.n~rt c.se in
197U. 9

tiyely uncontt'oyerSUI feder.l control oyer
'Quatlc develop~nt. However, tftree occurrenceS
c.t.~ulted tftr old St.tute into the fot'etront 01
the burgeoning enYiron~nt.1 moye~nt in the
1960s .nd e.rly 19705.
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71 'U.S. (10 Wall.) 557 (1810) (wlterS .re n.vi.
~Ible In fact ·~en they tOnD in tneir ordinary
condition by thellSelves. or uniting witn other
wlters~ a continued hlghw.y· in the Chain of In
terstate 'nd foreign connerce). Although waters
10Cited enttrely within one sUte IUY still be
capable of Clrf"7tng tnterstate caa.erce (see 33
C.f.R .. § 329..7). SOlie courts hIYe detlllnded •
demonstrable connection with Interstate water
borne commerce. Minnehlh. Creek W.tershed D;st.
Y •• KatllDln. 597 F.2d 61-7(8th Cir. 197~i,(,nland
Minnesotl lite not navigable).

32. Economylight' Paver Co. v. U.S•• 2S6
U.S. 113 (1921).

lJ. U..S. 'I. App.laChl&n Elec. Power Co."
311 U.S. 377 (19'0).

34~ U.S. v. Sexton Coye Estates. !l26 F.2d
1293 (5th Cfr. 1976); Weizmanv. Dfst. Engineer.
526 F.2d 1302 (5th ci-. 1976); U.S. Y. HareUl.,
526 F.2d 1306 (5th ci-. 1976). See Note. Sec
t10n III of the Rivers .nd HarborMct: JU'i='1s7
dlctl0n Shorew.rd of Rean H19ft 11de [,ne. Jl u.
Hl••1 l. Rev. 691 (1911,.

35. 33 C.f.R. §§ 329.11-12.
36. 13 U.S.C. § 1362(12).•.
37. Id. See lisa id. §§ 1321. 1322.
38. tne Conferen"ct'leport intended n'vi.

,Ible wlters to be ghen th~ broadest pOSSible
i nterpreuti on unenCUlld)eredby ayency determi.
nlttons which have been IIIde or lilY be ..ade to'
adlllinistrithe purposes. Sen. Rep. No. 1236.
92d Cong.. 2d Sess. ICC (1972). The Senate
Report expressly stated th.t the Act extended
the definition of na"ig.ble wlters because
-vlter ~III)ves In hydrologic cycles and It is
essenttal th., diSCharge of pollutants be con
trolled at the source.- S. Rep. ItO. 414. 92d
Cong•• 1st sess, 77 (1971). ·See also 118 Con~.
Ree. 33.7S6-757 (1972) (I'... ruOl'llep. Ding·
ell). I'elfed on by the court in U.S. v. Asnland
Oils Tr.nsportation Co•• SOCF.Zd 1317 (6tll Cir.
1974) (feder.l juriSdiction extends to • nen
n.vigable tribut.ry of a nonnlviglble tributary
of • na.,'g.Dle w.ter).

CIUd~ .ISD t"os~ wit~Ii'S th.t were n.vl4J'bl~ ~n
the p.st.J(: .nd thal could ~come n.v'g.ble "'tth
-reason.ble tmprovements•• JJ AI tllough both the
Corps .nd the courts increaSingly recognized
that .ctivlties outside navig.ble waters but
.ffecttng their course. condltion"lfr ca~'lCity
were subJect to federal regulation. the limits
of ... .,ig.ble waters remained the ordinary hig"
water .. rk for fr5~11w.ters .nG me.n high kater
for tid.1 waters. These UIlIU pl.ced numer.
ous wetl.nd are.s not subject to regul.r fnunda
'tion f,.OIIln.vtglble wlters outside the re.Ch of
the Corps· JurlSdtction~

In the 1972 Aalendlllents. in In Ittempt to
regu1.te complnies dtscharging pollutants on
small. non-nlvigable tribut."les~ Congress
asserted Jurisdt;fif1on over -the ",aters of the
Un,ted St.tes.- Although"the Act ~Jmply
equlted this te,.. with -n,vigable waters.- the
legislltive history made plJtn th.t Congress In
tended a dramatic explnsion in federal jurisdic
tfon:J8 WJltle EPA quietly embraced • broad
JuriSdiction for Its ~f"IIIft progr .. under sec
tion 4U2 of the Act. the Corps resisted --

"

26. 33 U.S.C. § 1344. See Sen., CocmI. on
Public Worts. 93d Cong. 1St Se"Ss;., A leglslatiye
Klstory of the Water Pollution Control Act
Amendmentsof 1972. at 117 (CCIIIIII~Print, 1973):
-The Conferees wre uniquely .ware of the pro
cess by -"ICh dredge and fill penni ts Ire pre
sently hafldled and did not ~sh to crelte I bur
denso.. bureaucracy In light of the flct thlt a
syste. to ISSue pennlts already eztsted.- Can·
gress gave no Indlcnlon that i~ wlS concerned
'bout the potentlll conflict of Interest tn the
Corps' role IS the natlon"s largest dredger and
Its role ttl regulating dtsc:liarges of dredged
spoil. Only hO yeAt'~ lIt.e,. in 1974. si.1 hI'
conflict ot Interest led to the breat-up of the
Atomfc Energy Commission. See W. ROdgers. Ibove
note 1. § 4.12. It 185 (wlrning that the Corps'
dredging acthlties -.ay influence the scrutiny
Ipplied in its regulatory Clpll:lty"; ct. below
note 94 and ICCOllPlnying text -- CorpTeJlclu
s'ion of dredging trDIII the scope of the n!gul.
tory ,rogrllll).

27. The E?A oversight role wlS imposed
l.rgely due to Senator Hustte's .Isgivings .bout
exempti~g the Corps' program fro. EPA'~ N.tional
Pollutant DiSCharge Eli.ination Syste.. For
details on the legislative hiStory. see SlulIII.
The Cleln Water Act·s Section 404 Perm-rr-Progra.
Enters Its Adolescence: Xli Instltut10n.1 .nd
ProqralllNtlc Perspectlve. 8 Ecology Lb. 409.
"15 n.20 (1980) [here1nlfter 404 Pro,ram Per
spect ive].

-28. 33 U.S.C. § 1l44(b)(I). see below notes
S8-60. 62-63. 73-76 .nd Iccgmpl;;yrng text and
§ 111.0.

29•• Id. § 1344(c) (yetoes baSed on unaccep
tlble Idyerse effects ·on auniclp.1 v.ter supp
lies. ShellfiSh beGS Ind fiShery Ireas (includ
ing sp'Mling and breeding lreas). vlldHfe. or
recreational Ireas-); see below IV.A.

30. Section 10 'j'ii'rtsdiction extendS to
Icthities affecting -t1'1 nniglble capadty of
Iny waters ot the United States. - 33 U.S.C. §
403. Section Il r~gul.tes discharges ·into Iny
n,yigable water of the United Stites. or Into
any trfbutlry fro. which the SIGe shill flo.t or
be waShed into Such navigable wlter.· 33 U.S.C.
§ 401.

31. The toundation clSe Is the Daniel Ball.

IIrollll'or d;SCh.rgu 01 drefJ~g or .ill ... t~ri.1
in sect ten 404 of the Act. However. while
section 404 .uthorized the Secretary of the
Anny. througtl the Corps. to revu Iate dhchuges
of dredged or fill materi.l27it .lso est.blished
.n oyersight role tor EPA: requiring EPA"-in
conJunct ion- with the Corps. to pr~dg.te
-guidelines· goyerning the per~i~9program .nd
.uthorizing EPAto v~to pennits. However. tit ..
WIS not the EPAoversight rome. but rather the
geographic scope of the progr .. th.t engend~red
controy~rsy in the e.rly 1970S,.

Under the Rhers and Hll1Ion Act. th~ Corps'
regulatory Jurisdiction Is confln~ to .ctivi
ties .ffecting -n.vigable v.ters. - Wh.t con·,
st;tutes a nayigable water evolved oyer • cen
tury of JUdiciil ;nterpretat ion 'rDIII those
waters Ictually used to transport int~rUte or
foreign cQlllDet'Ce (navig.ble hi tact) to tn-
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.11 Wi19"t'3 .".l.ss II 10' ,8"1,.- •• nt.' °Y'c
regullt ion to government 'buses leadi n9 to ,the
s t gnl ng of the ",gn. C. rta) • Th15 bi 11 wouI d
.150 b,ye (1) elimin.ted lIistorlell1y n,vigable
wlterS (.bOye note l2 Ud aceollP.nyi n9 text)
frQl the detinltion of n,yiglble waters; (Z)
.110111edthe Corps .nd the 90vernor of • st.te to
luthorize 404 regu1ation in Irus other tnln
n.vtglb1e w.ters .nd Idj.cent wetl.nds: (3)
enabled the Corps to approve an)' or .11 of 40~

(1976) ,
45. See below notes SSe 59. 81-82. 86 lAd

,ccOlllPlnyTrii text and § II.C.
46. II U.S.C. § Il44(D)( 1) (guide1 ines to

be blSed on ·eriteril COIIparlble- to the ocean
di sch.rge cri terti luthori ted bl § 403 of the
Act. 33 U.S.C. § Il43).

47. The Corps. never re.lly Ic.cept;ng EP~'s
oversi9ht function, believed th.t the gUlde1ines
shou1d be ~rely adviSOry Ind the prinClPl1 Itt
~s for penDlt Issu'nce Should remiln its publlC
interest reyfew. above note 18. EPA ~nted tne
guidelines recogniZee! IS regulilory .nd bindIng
on the Corps. The net result of this dis.gree
.. nt waS th.t the 1975 inter;. guide1ines e....ded
the issue ,nd left It unresolved.

48. See 40 Fed. Reg. 41,192-298 (1975) (In.
terill ftiiir guide. ines). An eUlIPle of tne
.~tguities In the guidellnes (abOye note 47) 15
the strong suggestion (or welk directive) trill
dfsCharges dfsruPting the .quatic food cn.in.
destroying signlfic.nt wetllndS, degr'ding _.ter
qu.llty. or dluging r;SIl or shel If,Sh popul.
tions were to be -,woid(ed). - ld. It 41.Z95.

49. ~ C]!nenl1y Cap'ln, "iiiOye note 43 •• t
457·9U.

50. Id •• t 460-66 (discussing the ·Wright
AmendDent~o H.R. 9560. wftiCh p.SSed the House
234.121 on June 3. 1976 in response to Con9ress-

Another "Ilout of the '.II .... y I1t1gulon
was the ilillietus it sup P II ed to prOlllUI g. te tne
-guidelines· Congres5 lutnonzed in section
404(bl to sup,,1y the subsunthe criter .. for
.04 permit declslons.46 Be,.use they wert to be
prOlllUIg.ted bl EPA -in conJunction wIth" tne
Corps, (II ugreement5 OI!tween EPA .nc:I the Carll$,
over the function .nd content 0' the guidelinn
de1'led their issu.nce for ne.rll three ,)'e.rs.
Hollleyer. on Septeatber S. 1975, EPA (tn.ll, puc
I !shed gul deHnes th.t. In .ddi t ion to list lng
cons Iderations anc:l Object hes to govern per .. il
processing inc:l technic.1 e....lu.tlon procedures
to asse5S the effects of dredged .nd fill IIIlte
ri.1. establfshed I plthbre.k1ng presumption
.gllnst wetl.nd rtlls unless .n Ict,vity w.5
w.ter ClepenClent or other SHe ./If construct 10n
Ilternltives were Impr.ctic.ble. -

While CallAwlY prOduced' gOOd dul of .d
.Inlst,..the Icttwit)'. Its chief legae)' "'IS to
Ict hlte con9ression.l interest In the 40. pro
gr... for t..o years. betllleen 1975 ltd 19'7,
Congress debited the pr09r •• 'S future. At one
point in 1976. the House of Represent.ti ...es
voted to contine 404 juriSdIction to tr.dittogo
.11), naviglble Wlters Ind adjacent wetl.nds.

Grner.1 permits h4ve be,ome-.n endurlng4 .Ib~.t
controverSl.1 .spect of the 404 progrlm. ~

Iction to Call1wIY). The Corps reSpOnded to the
Call1'''t decls10n by prQIIUlglting fnted. tln.1
regulattons on Jul)' 2!J. 197!i. to Uke eftect in
3 phlSes over Z yelrs. 40 Fed. ley. 31.320
(1975); see ~nt, Co~s Issues tnteria Finl1
Rules tor-itschlrges of red,ed or Flll Hlterl
.1, 5 Enytl. t. Rep. 10,143 ( 915).
- u. CO Fed. Reg. It 31.l35 (preyloUSll
codiffed It 33 C.F.R. § 209.120(1)(2)(h)

39. See the definition of -nlylg'ble
wlters- p;:oiiulglted by EPA In early 1973. U.S.
E.P.A. General Counsel Opinion (Feb. 6, 1973).

40. See 39 Fed. Reg. 12,115, 12.119 (197')
(Corps' regulations).

U. See U.S. v. Holland, 373 F. Supp. 665
(H.D. Fli7197C) (conUlnlng deuiled ex_inl-

• tlon of the legtslative history of the 1972
Amendaents. conclUding thlt the 1972 ~ndDents
extended federal JuriSdiction to all wlters th.t
.1gnt affect ca..erce. -"thout reglrd to tradl.
ttonll llIylglbttity tests).

42. ftRDC v. Cllllwly. 392 F. SuPp. 685
(D.D.C. 1975) (Innlidlting 33 C.F .R. §§
209.210(d)(1) and 209.260 (1974»). Th~ C.11,w,y
suit be"lN! neeeSSlI')' when the Corps refused to
revtse its regullt10ns to reflect decistons like
Hoi lind. abOve note 41.,

U. ~happy wi th the C.ll.w.y resu 1t • the
Corps issued a press relene w.rnlng that the
regul.t10ns the court was forc1ng upon it ..ould
requt re pe,..1 ts fr(ll -the rancher who wants to
enlarge hts stock pond. or the farmer whO wlnts
to deepen 1ft Irrigation dttch or plow a field,
or the ~untaineer who wlnts to protect hts l.nd
Igat nst stre. erosion." Press Re1elSe. Dep' t
of AnDy. Office of Chief of Engtneers (Hay 6.
1975). reprinted tn Helrings on Section .oa at
the federll Wlter Pollution Control Act _nd
.. nts Before the Sen.te PUblfc Vorts ~tttee.
94th C~ •• 2d Sess. 517-20 (1976). On the Sub
sequent politicil furor. see Clplin. Is Coniress
Protecting Our Vlter7 Thi!lrontroversy OVer sec
t,on ib., Feder. I Wuer pollutIon control XCt
Mencslllents of 1912. 31 U. Huan L. iev. US
(1,,,] (del.; jell .".1,5h It "", ..lntl.,l "1

The Corps' n.rro .. reading of the reach of
sect Ion .0. was quiet 1, reJected by SOllIe
courts. ,41 .nd In response to • sut t by the
M.tion.1 Resources Defense Council .nd the
Hatlon.1 Wildlife Feder.tion. the District Court
for the Otstrict of ColUlllbia ordered the Corps
to revise tts regulltlons to reflect the full
regul'12r1 .. ndate conutned In the 1972 Mend
.nU. T..o years. one polltleal furor •• nd
seyeral congressional he.rlngs It~er. the Corps
cocapHed wtth the court's order. Hollleyer. to
reduce the .~intstrltlye burden of e&plnded ju
rtsdlctlon, the Corps Included. -generll per- "
.tttlng- _chan Is. en.bllng cl.sses of Icthl
ties with -insignlflClnt- hnp.cts to be luthoii
Ized ~thout indlyidull penalt processing.

dUPltl! the f.ct ttl.t the UIIII! st.tutory tf'l'1II~
governs8 the jurISdIction 01 both perllllt ..ro
grallls. To the Corp~. sectIon CDC "U SllIIpl,)'
an eaemption fr~ the new EPA ~erlllll s,)'st~ for
ttS preexisting regul.torl progr •••

C_ MlDC Y. ClItI ••• y .nd Its Afte,...th
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hui ng as I ts pul"Po~eb ..ingin9 .n .rea of the
uvfg.ble Nlters into. use to wnien It wlS not
~rfYiousl1 SUbject. ""'ere the flow or ci rcul a
tion of n.vfg.ble wate..S Illy be imp.tred 0..tne
,.e.ch of such watel"Sreduced •••• }.

58. ld. § 1344(r); see 404 Progr.m Perspec
t;ve._abo~note 27. ~t lr.f.r-Z8.
--59. 3J -U.S.C. § 13U(e) (authorizin9 gener
al penlfts on ~ sute. regionll. or nltionwioe
basis (or up to 5 years); see 404 P"09I"1I1Per.
spectlve •• bove note Z7. It~-jZ.

60. 33 U.S.C. §§ 1344(g). (h). (i): see 404
p,.o ..... Pen ecthe. above note 27. at "4'r4-60
st.tf program crlter;I).

61. 33 U.S.C. § IJ44(e). On me legisla·
tive history, see "yhrull. federal Protection of
We.llnds Throuji"the l~tslatlve Process. 1 8.C.,
[nvtl. Aft.,rs 561. 62 25 l(979).

62. See .bove note 48 Ind ,ccoepanying
text; u.r.v. Riventde 8.yview tto.es. 106 S.
Ct. 455. 464 (1985) (·(Al ..efusal by Cong..ess to
ove..rule In agency's construction of legis lit ion
is at lelst seee evidence of the reasonableness
of th.t construction. particul,rly where the ad·
ministrative construction has been brought to
Congress' .ttention through legislation specifi
cally deSigned to sup~lant ft-).

U. See above text ,ccOlllPanying noteS
58-60. -

64. See above note 29 and IccOIIpanying
text.

tion for (~der.1 activities was lIIadeav.l1.oh
only (or specific.lly authO,.ized federal .ctIVI.
ties entirely planned. fln.nced. and constructed
by • federal .gency. and only if the prOJect has
been of an .dequate environmental imp.ct state
ment specIfi c.lly evalu.t In9 ~Be p,.oJect. ;n
119ht of the 404(b) !luideltnes. The l'"at1"",.
t1on of the yener.1 Pf!nilI t con,ept w.5 "'om·
p.nled by rest,.fctfons 1ilnitlng Its use to
activities of a sieilar n.tu"~. with IIlnima~
indivfdull and cUIIIUlath~~""ts.th.t cOftlPly
with the 404(b) gufdelines. finally. ap~,.ov.I
of state pel'll't p.-ogrDlSwlS .. de EPA' s respon
sibility. not the Corps'. and Congress prescrib
ed a deta 11ed set of crt terti for states to
meet. including issuing peraiu in compliance
with tfte 404(b) gufoelines Ind exp,.essly provid
ing for review or both sute p,.o.gramsand,8er-
·mits by the U.S. fish Ind Wfldli'e Se.-.lce •

In addition to endorsing broad program
juriSdiction. the 1977.Allen_n15 p,.ovided the
first St~tutory .ention of wetlandS .nd suppl1~d
extensive legislative history conftraing6ihe 404
prog...II's role in ~tlands protection. The
'IIII!ndmentsalso arguably ruffied the presump
tlon ag.fnst wetUnd fflls contained fn the'
404(b) guidel ines ~'13cle ... ly expanded the
role o( the quideHnes. Further. the .. nd
.ents refnforced the notion that the 404 pr09r~~
is one butlt on shared agency po",rs. EPA's
oversight role WIS exp.nded to inclUde SUte
progrlliS. its role IS 404(b) proaallgalor was
preserved. a1 WISits veto autho..tty under sec·
tion 404(C).64 The Corps reuined Its role IS
perllit tssuer. 'MIlne the stites WIre ."o rded
the opportunity to dtlghce Corps regulatton in
certain u~l~nd areas. Finally. the u.S. fish

regulation upon finding it to be In the ·public
tnterest·; (4) authorized Corps gener.l pel'llfts:
(5) and excluded from regulation -no,-..l- fana
ing. forestr.r and ranching activities. other
mfnor Ictivtties (including construction of
I rrigaUon ditches). and dl scharges in connec
tion with conVressionaJty authorized prOJects.
ld.
- 51. [d. at 480.89 (discussing the -Bater
Randolph"liiiendlnent-Id\tch pUSed the Senne by
votce vote on Sept. 1. 1976). This bill lIOuld
atse have (1) ~uthorized EPA~pprov~l of sUte
C04progr~.s; (2) authoriZed general penaits fa ..
activities wlth Irina.. environ.ental effects. and
(3) exempted fl'Clllregulato ry coverlge ·nonu 1·
fanning, forestry and ranChing acthities. IS
~11 IS other Ictivities, including i,.rigation
ditches.

52. ld. It 489-90 (deScribing a deadlock in
Conferenci!lrommfttee).

53. Clean wate r Act of 1977. Pub. l. No.
95-217. 91 Stat. 1566 (..ending 33 U.S.C.
§§ 1251-1376). See Thompson.Section 404 of the
Fede... l Vlter POllUtion Cont.-ol Act Amendments
at 1977: Ald,.olog,c ROa,l,cat10n. wetljnds Pro
tectlon. ~nd the P~s,c~1 lnte,,.,tl of the
~t1onis Uners. 2 rv. [nvd. l. Rev. 264
l 1977}; lidte. tle~n Water Act of 1977: "id
course Correct 10nS In the Sect ,on 404 Pro rail.

Neb. L. ev• 9 •
54. 91 Stat •• t 1600-01. 1605 (codifted at

33 U.S.C. §§ 13'4(f). (..). See beloN notes 57-
58 and accompanylng text. -

55. Id. at 1601 (cOdtfied .t 33 U,S.C6
§ 134'(e)J;see below note 59 ~nd iCcOCllpanying
text. -

56. ld. It 1601-03 (Codified at 33 U.S.C.n 1344(9J. (h). (1): See below note 60 and
accOllp~nyfngtext. -----

57. 33 U.S.C. § 1344(f)(2) (requir;nCj per
IItts for dischuges -fncldental to any jctivity

Congress tonaI •t tempts to res tr f ct 404
juriSdiction uJtt .. tely fatled. .s the 1977
_nd_nu ,.eaffl I'JIed progr,. Hvenge over aII
waters of the United Stat~s. Nevertheless.
the amend~ntS responded to .. ny of tne critics
ot 404 regulitlon by exempting two cuegor;cal
types of activities frgaj the prognm. ,.atify
ing tfs Corps' practice of Issuiny general per
•Its. and authortzfng EPA to apJlrove state
progrlllS in lreu beyondsiradftfonal Rivers and
HlrbQrs Act juriSdiction.

E.ch of these concessions. to concerns of
overregulation waSli.ited. however. The exemp
tion for Ictivfties with .lnor .quaeic iarplCts.
such IS nonul t'I'IIing. forestry. and nnching
activities. WISrestricted to operl}lons th.t do
not convert Wltlands to • new use. The exemp-

The Sen.te. however. soug",t to lIIdinUln broad
feder.l ju,.iscti ct ion but .utho,.; ze EPA. r.t"er
U"n the Co,.ps. to issue 404 permi ts in '''eas
beyond t~1dittonal Rive,.s and Ha,.bo,.sAct juris·
dt ct fon. He;ther approach Succeeded. .nd the
94th Cong,.ess.djou,.ned tn 1979zle.v;ng the fate
of the 404 p"09ra~ un,.esolved.

D. the 1977 Cle.n W.ter Act A.en~nts
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n. 43 OP. Atty. Go!n. no. IS (1~79). SUlll
IlIrlzed In 10 Current Oevelopcllents, Envt. Rep.
(BHA) 1218-79 (l97S) (the over.ll structure of
the Cle.n W.ter Act 1IIIIIIedl, places respons,
bUI ty on EPA to detel'll1ifte the scope of ·n ....t
g.Dle w.ters· for the entire statute). However.
subsequent to the Civilett; opinion, EPA.nd the
Corps stgned I eemorlndum of understandtng
IIlow1ng the Corps to make wetl.nos jurisdtct;on
Getenllin.tions unless EPA identifies In Irel as
I 'spec111 c.se.- S~e 81rton I. 'bove note 15•
•t 38S (noting bottoml.nd h.rdwoOdS .nll • C.li
forni. b.y IS design.ted ·speci.l c.ses·).

71. AYoyelle5 SportStnen's lelgue v. MlrSh.
71S F.2d 897. 903 n.12 (5th etr. 1983); In
Kltter of AI~d. County Assessor's '.rcels. 672
F. Supp. 1278. 1285 (N.D. C.l. 1987).

74. 4S Fed. Reg. 85.136-357 (codlfted .t 40
C.F.R. § 230); see gener.II, liebsman. The Role
of [;A's GUldeTiii"es tn tne Cteln "Iter Xct IS
40i Pe"." Pr ,.. -- JUd'c,,1 Inte reutlon

nvt , • ep.

The _e-Iect ton ~# Ron.1 CI Rug.n brought new
ch.llenges to 404 Implementatton, .5 tne 404

4

JurlSdlCtlon.1 provisions of th~ Act in the 1977
AmenCltllenu. ..hether EPA or the Corps pos sened
fln.1 .uthorlty to tnterpret the yeoyr.phlC
scoPt! of the pr09r ... re",.inell uncleAr. Conse·
quently. the Secret.ry at the Anay for~lly
requested .n Attorney (ienertl's o~inton on tne
issue. On S~ptllllber S. 1979. Attorney G4!ner.l
Ci...iletti concluded tn.t EPA. not the Cor~s. hdd
'In.l .uthority oyer all juriSdictional ques
tions under. the Cle.n ".ter Act. inclUdIng sec
tion 404. 2 Tnis inter~seutlon subsequellt I,.
conftl'11led by the courts. eSUb! tsned EPA as
the vlt i_.te inte,.preter of the scope at 40.
regulltion.

On Decet11ber24 19t5O. EPA pub\ 15hed rt ...Ised
.O.(b) guidelines.14 Perhaps ellltloldeneG by the
Attorney Gener.I's oplnton, the 198U revtSlon
not only resuted the presultlPtion .g.inst '"ft
I.nd Ilter.ttons for non•• ter dependent uses or
where or site or construction Iltern.tives were
.VliI.ble, but expanded it to inclUde -speci.1
'Qu.tic sites' fnclucUng illport.nt· f1sh .nd
wUdltfe h.biUts ... rine sanctu.rtes, 't'd
refuges.7S The 1980 .gufdelines .lso illPosed •
burden of proof .g. i nst proposed dt schlrges •
stlpul.ting thlt ·~redged or fill .. tertiI
should not be disch.rged into the 'Qultic eco
system, unless it c.n be demonstr.ted th.t SUCh
• disch.rge .1 ~\ not hl'Ye .n unlCcepUb Ie .d
verse iqa.c t. • Moreover, [PA express 1)'
declared tblt the guidelines .ere -".gulllory.·
not 'dyl s~ry. in n.ture -- •• ning th.t they
.ere bt ndi ng on Ute Corps -- .nd th.t they were
.n independent basis 'or prohibtting dt5ch.rg",
.part fra. the Corps' public interest review.

f. RegUlAtOr" Relief and the NWf
Settl~: Destabilizing

Prag... l.plft1enUtion

6S. The notion th.t st.tes COUld .ssume
penltt responsibility only in '''e's outsfde tr ••
dtttonal Corps' Rhers and "ubors Act jurtsclfc
Uon ftrst surfaced In the ·Adalntstratlon
8111.- proposed by President FOrd In 1976. and
w'S.c.rrled oyer tn the ·S.ker AmendDent.- See
taplin •• boye note 43•• t 472. 479; see .lso ld •
•t 482 n.101 (discussing Senator Husru'svnder.
st.nding of the extent of st.te JuriSdiction).

66. 33 U.S.C. § 1344(.) (FiSh .nd Wildlife
Seryfce comments required to be submttted to the
COrps within 90 d'YS); § 1l44(q) (.uthOrizing
_lIlOr.nd. of agrenent bet_en the Corps .nd
EPA. the Departments of Agriculture. CoImerce,
Interior .nd Tr.nsportation, and other .ppropri
ite 'eder.l igenc1es, to .tnt.fle del.ys in per
.tt pracessfng). These § 404(q) .greements be
e.. controyersial, see below notes 83, 88-89,
239-46 .nd ICCO!IJI.ny1'iiitext. On the ro Ie of
the U.S. fish and wtldli'e Service and the
National Hlrine fisheries Service 1n the feder.'
progr ••• see 404 Pr09r,. Perspective •• bove note
n, It 44~S.

67. See .boye note 1 Ind ICCOIIP.Inyfngtut.
68. ~ed. Reg. 37.133 (1977) (codified .t

33 e.f .R. §§ 320-29. revised by 51 Fed. Reg.
.1,2~-260 (1986».

69. Id. U 37.144 (COdiffed .t 33 e.F.R.
§ 323.2(c1T." This .endllent up.nded 404 juris
dtctton over areas with wetl.n" yegetation thlt
fltled to nth')' the previous requlrnent of
betng "pertOdlul1y tnund.ted.· See Avoyelles
Sportslften' s Le'gue v , Harsh. 7rr-F •2d 897.
910-13 (5th Ctr. 1983).

10. See note 48 .nd .ccomp.nyln4J text.
11. Tcr. It 37. 137 (IIOSt recently codif ted

It II C.F:I: § 320.4(b)«4, (1984» (Corps Dis
trict Engtneers to ·consider whether the propos
ed .cthity ts pri .. rOy dependent on betn9 10-
c.ted tn, or tn close pro.i_tty to, the 'Qu.tic
enYlronment .nd whether fe.sfble .Itern.tiyes
are Iv.ihble-).

E. EPA/Corps Rel.tions, l!I71-81:·
St.blliltng Pragr .. l.ple.ent.tton

When it beC'~ cle.r th.t Congress would not
restrtct the geogr.phic scope 0'· section 404,
the Corps pra.ulg.ted,A-ended regul.tlons I.ple.
_nttng the progr... These regul.tlons In
cluded • revised definition of wetl.nds th.t ex
tended federAl Jurisdiction to 'reAS Inchcited
either by surf.ce or ground•• ter .nd cont.ining
• -prev.lence- of yeget.tion -typic.lly ~'Pted
for It fe In satur.ted soil condl t Ions.· The
regul.tlons also adopted the presumption .g.lnst
fl1 Ung wet~8ndS tnitl.ted by EPA's 1975 404(b)
gutdelines. .lthough the regullttons li.iUd
the appllc.bllity of th'lpresu.ption to wetl'~dS
considered -important.-

Because Congress shlply left unch.nged the

.nd "Ildl.,e Ser ...lce wU SUtutorlly reco~nlU:CI

.S • ,.e"Ir>' .gency •• 'thougft Congress dId In
clude pro"Ulons to speed c?'TlntlnfJ .nd reduce
del.ys In permit proceuing. Congress thuS
consciously r.tlfied • 404 progr .. Ch.r.cterlled
by ~ower ~2,r'n9. or ·~lti~le loci of decISion·
.1 power.
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Va. J. HIL. Resources l. 22 • 241-45 (1~8S).
86. See ,enenl1 y Lt ebsillan. .boye note 74.

Il 10.274':11S.

w.ters (wllers not p.rt of • sur"'e tributary
systt!ll .nd adjacent wetlandSJ .nd waters lbove
tne ·hudw.ters- (.tIere there is less thin S
cubic feet ptr second meanAnnual flow'nd adj.
cent wetllnds). Prtor to prGIIUlgltion of'the
new regulations. the Corps requtred In inClty;·
dUll penlltt in isol.ted wlters with I surface
Irea of 10 .cres or llrger. The ch.nge•• ccord·
Ing to the Fish .nd Wtldhte Servfte. -ould re
.ave individull perllit requtr~nts rra. 700.000
to 900.000 acres of pr.irie potholes. 1 to Z
.il1ion l.kes and wetllnds in the upper Mtdwest.
335.000 acres of -etlandS .djacent to the Grut
Silt L.te. and 701 of the likes in Alaska. See
B.rton I. .bove note 15. It 243. The env;ron:
Mnu 1 groups 111eged thl t the nev perat ts we re
inconsistent with § 404(e) which luthorlzes gen
eral penafts only for categories of acthities.
not for cllSses of wilers or wetllnds. and then
only tf there Ire lIini .. l cUlDuhtive f~lcts.
See 33 U.S.C. § 1344(e)(2).
- 8'. Prlor to 1982, tne 404(q) MeIrIoranal
enabled EPA. the FtSh Ind Wildlife Service. and
the Nition.l Marfne fhheries Service request
further review of Corps Dtstrict Engineer permit
decisions by higher luthorities in the Corps
(.nd ulti .. tely to the Secretary of the Anny).
AlthOughfour levels of .ppeal were possible, in
practice few penait ·elevations· OCl;urred,
"rgely becluse the threlt of dellys in pet'll't
lSsu.nce encouraged Ippli cants to Incorporate
s,tisfactory mitigltion me.sures. The 198ZHem·
orand. (1) !Mde elevation pOSSible only wnere
there was insufficient interagency coordin.tion.
sfgnlf;c.nt new fnfo~tjon. or nation.' policy
issues (not bec.use of a dfsch.rge's environmen·
t.l effects); (Z) provided for only one level of
.ppeal; .nc (3) InIde .11 permIt elev."0n deci
sions discretionlry with the Ass;st.nt Secret.ry
of the A,..y for Chi I WorkS. See ,enerilly
Barton 1. IboYenote is•• t Z40·42;-Jirton. fed.
erll Wetl.nds Protection Pr09r•• s in Mlt'l Audu·
bon SOcIety. AUdubonWlldl,fe Report 19B6.t 396
(hereinafter B.rton II].

8S~ 4B Fed. Reg. 21.466. 21.469 (1983).
See Lrtbs.. n•• bove note 74•• t 10.Z7S-Z76(dis.
CUSsing (PA's objections to the Corps' P"o~
posllsJ; Nagle. Wetl.ndS Protection and the
He lected Ste child of the Cle.n Wuer Act: X
ropo$l or ared USlOdf 0 ect 10n

..

the Corps signed new MelllOr.ndlof A9reem~n,
under section 404(q) wIth tne f~der,1 fiShery
agenCies Ind E~A to speed pe~lt proc~s5ln9 that
Sh.rply curbea opportunities for 'dllllnistt'itlVe
IPpe.~s Ind effectively redusld 1II1tigitlonme.s·
ures in penwit conditions. The Corps even
proposed IftOredrastic ,-efonns fn f'lay 1983 in
regulations th.t would hive substanti.I'y revIS
ed the.entfre program. omitting ,ny reference to
the 404(b) guidelines and reversing the presump
t'60n Iglinst wetland dlSChlrges by suting that
•• pe,..tt will be granted unless its issuance ~~
found to be contrlry to the public Interest.·
At the s.me time. the Corps wlged a b.ttle with.
in the Adlainistr.tion to hne the 404(b) gU1d6·
lines decl.red to be advisory. not regul.tory. 6

78. See Prestdent's Task Force on Regula·
tory Refo~ ~tnistrlttve Refor.s to the Regu
Iitory Pragr.. ~der Section 404 of the Clun
'lIter Act 'nd Section 10 Of the Rivers .nd aar
bors Act (Hay 7. 1982). descrt bed It 48 fed.
Reg. 21.466 (1983). see Ilso feder.l HoteS. Sec·
tion 404 Flces Test;"""liiITona1 Wetl.ndS NeWs="
letter (hOv./Dec. 1981). ,t 2. In response"to •
request for COIIIIenUtrOll the TASt force, the
_rtan Petroleu. Institute r.nked the 404 pro
gr.. second in tts ·"it Itst· of burdensOlll!
regulltory progra.s. 13 CouUI Zone HgIIt.
Newsletter no. 2. It 1 (Jan. 13. 1982).

79. 46 Fed. Reg. 13.193 (19Bl); see
eo.m.nt. Relgan Orders Cost.8enef1t An.1YSis-cilr
Reguln1ons, COnters 8r~d Powers 01\o.k:I. Ind
Regulltory IISi force. 11 Eavtl. l. Rep. 10.044
(1981) •

80. The Corps begin conSidering these re
fot'llS prior to the cOllPleUonof the T.sk Force
report In Hay 1982. See ~s ReviewsI404.
IeIt 1 Wetl,nds Kewsletw (pt./lkt. 19 1) Il
6-7. In Idditton to expanding the use of
nationwide penaits. tbe TlSt Force recoamended
(1) revising 404(q) Hsorlnd. of Agreement to
stre_Hne pe,..11 pracessing Ind to reduce in
terlgency .ppe.ls; (2) increasing rei ilnce on
Stlte progrllllS by tssuing general penlltts where
stites h.ve regul.tory programs subst.nti.,ly
sillfl.r to the Corps'; (3) ·s1laPlffytng· the
404(b) guidelines IIId Shortening the tflDe for
stlte .ct1on on w.ter qUll1ty eentriftCltion
requests to reduee policy conflicts; Ind (4) re·
defining wetl.nds to ·cl.r1fy· the program's'
scope. See Barton I. above note IS. at Z40; see
Ilso Gi.nelli. Regul.tory Refona Equlls ~
'1:OVern.ent.Hlt'l WetllndSNewsletter (July/XUg.
1983) It 6e7.

81. 47 Fed. Reg. 31.794 (198ZJ (intert.
ftn.1 regullt1ons. tndudtft9 27 n.tionwide per
.tts).

82. See. ~. Parish , Morgan. History.
Practice.A"nd -uiier,ing 'roblellS of Wetl.ncss
RegutUl0n: keconslderlng seCtion 404 of the
cl ean Witer kt. 17 lind , Wuer L. Rev. 43
(1982); II...., Wetl.nds PreserYitfon, fish .nd
Wtldlife ProtectIon. .nd 404 Re~ut.tlon: X
Response. II Cand'W.ter C. Mev." (1983).

83. IeItion.l WUdltfe federation v. HIrsh.
No. 82-3532 (D.D.C. co.pl.tnt filed Dec. 22,
1982). ELRPend. Ltt. 65.775. Federal Notes.
Env1ron.entll 0aanilltions Sue to UndoRea,.n
6.n15trltlol\ .n es 1n SeetloR 404 Pro rMl.
llon. et 'nds setter. • It

4·6. The _jor concern of the env1rorwenul
groups WIS the n.tionwide penatts for hollted

progr.a WIS quietly tlryeted for -r~form- by tfte
President'S 1,st. force on Reguhtory Rero". in
August 1981. The Tut force's report. lIang
wfth pronulgatfon of £.ecutive Order "f9 12,291.
requirfng regulatory SlIPactanalysis. encour
Iged the Corps to consider Ineasures to eltpedite
pe",' t proces,~ng Ind upand the ~se of nILio~·
wfde pe,..iU. An upanded natlonw~1e penllt
progr.. WIS prOllll'gated fn July 1982. an fnA·
ti.tfve that produced considerable controversy 2
Ind led the Hltionll Wildlife Federation Ind IS
other environ.entll groups to 'lIe suit. seeting
to enjoin its t_l etDenution. Aho in 1982.
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§§ 330.S(c). The court upheld the gr.ndhther
cl.use .5 .llowing for ·a reason.ble, f.ir tr.n
sition. ""tion.l Wildlife Federltion v , HirSh,
22 E.R.C_ 1417 (D.O.C. 1984).

93. See .boye notes 39-40 .nd aCCGllPan),;n9
text; see-.nrso below note 114.

94~S1:1id. Reg•• t 41.210.
9S. Pub. l. No. 100-4 § 313(d). ~ below

note 318 .nd .ccompany;ng text.
96. See below notes 131-37. 275 .nd .cc~-

p.nyi ng tUt.
91. u.S. Const•• art. I. § 8 cl. 3.
98. See .boye § I.C.
99. rr Fed. Reg. 37.122. 37.144 (1977'

(fo~rl, codified It 33 C.F.k. § 323.2('»).
100. Now coCSifled .t 33 C.F.R. § 328.3('),

VhenCongress ~nded the Clean ~ater Act In
1987, it .. de only .in~r (hogges in section
.0.'s enforcement luthod ties. HevertheIess ,
• nu.ber of unreso1ved Issues contInueS to ha.
per 404 IlIPle.. ntation. Including whether the
Corps .,st .ccept EPA's Interpretation of the
.04(b) guidelines. Ind whether the Corps. cln
deter.tne on • clse-by-c.se blsis not to require
penllt' of dfscharges into s-all w.terbOdies
connected to • surfaCe' trlbut.ry syste. (lsol.t-"
ed w.ters). Heither issue wlS resolved by the
"\If settlelllent nor by the revised 404(q) _1101'
Ind'. These issues §~e discussed further in the

'. succeedfn9 sections.

II. Jurisdictional Issu~

Tht Issues of which wlters .nd which .ctivi
ties are SUbject to 404 rcgulltton have been It
the helrt of IIOst of the controversy surrOUnding
tile pragr... Geagr'~hlc jurisdiction concerns
the scope the Cle.n V.ter Act's tntent to .ssert
regul.tory control over \~Iw.ters to the II_its
of the cOllllltrce clause; th.t h. all waters
• ffecti rig Interstate .nd foreign cOlllllrce.
Because of its constitutional di_nslons. thts
Issue is ulti .. tely • ..tter for judlcill
Interpretation. JUr"lsdtctlon oyer .ctlvlties.
on the other h.nd. involves I greater aegree of
.d_tnistrathe discretion. But here. too. the
courts Ire phylng an illlPartant role In .scer
taining congression.l intent.

A. Geogr'phic JuriSdiction

In the ~Ike of the C.llawil declSlon,gS the
Corps promulg.ted fin.1 rules In 1977 eXPIndin9
Its jurisdiction to Include not only .etl.nds
adJ.cent to n.viglble waters bUt .lso wetl.ndS
.dj.cent to other waters, Inters tate wetlInCls,
and Intrastate wetl.ndS -whlcQgcould.'fecc- in
terst.te or foreign c~rce. In e'fect. this
elllp,nsion of juri\~hctlon, which re.atns essenu.n, unChanged, seemed to .ssert fecleral
control over 111 wethnds. since aU wetI.nds
,rguloly could .ffect interst.te c~rce. HOw-

,.,1 to adopt the de'inltlon 0' ·....ter~ 0' the
unlleh Stltes- contained In thl: CO.(b) guide
lInes Ind Issume th.t dredylng oper.tlons
(SUCh.s those the Corps Itself conducts) do not
Involve disCU,.ges .nd theererore dO not requiree
40. Jlerml ts •

87. ld. at 1U.275; B.rton 1•• bove note IS,
at 244; Barton II, aboye note 84. at 392~93.

88. 715F.2d 897 (5th Clr. 1983).
89. 2S E.l.R. 20.262. " 12. 16. 25 (O.D.C.

Feb. 12, 19S5). See Ltebsaan, above note 74•• t
10,275; 8.rtan r,-above note is, It 243-44;
61rton 11. above note 84. at 390-92; Court
A roves Set t1eDent reement tn HWF y. JG'rili':"
c et andS ws e ter r. r. ••
90. Sen.tors Chaffee and "Hchell blocked

Robert D'wson's nOlitnation for Assistant Secre
tary of the Arwy for Public Worts until the
Corps Ig'reed to reyi se the IIIetIIOranda. Blrton
11••bove note 84, at J95~96.

91. Id. It 397.
92. '5ned. Reg. '1.206 (l986) (codified It

33 C.F.R. H 320-30). See ~ Issues Flnll
Cleln Wlter Act 404 RiGiiIatlons. kit i i Wet-
a S ws etter In. e. It 8-10. How-
ever. the Klttonal Wildlife Federation challeng
ed • ·grandflther· proylsion In the regulattons
l110wing discharges previousl, luthor-hed under
nationwide perlltts to continue for 18 IIOnths
under certlin condiUons. ~ 33 C.F.R.

But reiJu II tory refonn ef 'orts re.ched the II'
high w.ter Nrk with the 1963 Corps "ropou1•
f'rst. when \Ii11 il.. Ruckelsh.us beume EPA kJ
..Inlstr.tor In 1983. he Identified the 404 pro
gr.1IIas .n .gency prlorlt1. resisted ch.ngeS. to
the guidelines, .. Inulned their regulatory
st.tus •• nd Ident\Sted the 404 progr.... S • high
prlortty for EPA. Second, the puttes In t~e
K.tlonll Wildlife Feder.tlon v. ~rSh su,t
.greed to • settlement In Febru.ry 1984 1n which
the Corps pro-Ised to promulg.te new regul.tlons
(l) .cknowledglng the .. nd,tory nlture or the
404(b) guidelines; (2) preserving the presUIIP
tton ag.lnst .etl.nd disch,rgesi (3) ,pplylng
the de,lslon In Avoyelt,s Sports.en's le.gue v.
".rsh~8 __ extending 404 regulatory cover.ge
o;e;:-.l1 cle.rlng. drain'ge •• nd channe1ing of
wetl.nds ~- nationwide; (4) reinstating • 10-
acre 11_ft In the isolated waters ,nd -he,d
w.ters· nationwide penalts; (5) Including a pre
discharge notification for .ctiyttles causing
the -loss or substantial -adtficatlon- of fro. 1
to 10 .cres; and (6) .nd requiring the Corps to
seek tile ylews of EPA and fiSh ·and wildl1fe,
agencfes of proposed dlsch.rges &ffectlng ."
tween 1 to 10 acres of speci,l aquattc sites,
Third. the '04(q) HeIIorandi of Agree.nt .ere
reylsed. JB llrge _asure due to congressionll
pressure. to proyide tncreased flexlbtllty In
the ti.fng of penalt Issuance ,nd Increased con
sultation at the Corps District Engineer leyel.
greater opportunities to request adatntstrative
appeals (including noncoapltance with the 40'(b)
9utdeHnes). and • requireent that the Corps
suppl, a wrftten. re'lyned decisIon when denying
requests (or appells.

Thus. un, of the Corps' regulatory refor'll
initfit1Ye5 -ere ultl .. tely frvstrated by con
gressional op~sitlon. resistance of EPA and the
feder.1 ftshery .gencies. and the willingness of
envi rOnllenuI groups' to Challenge the Corps in
court. Current Corps reguhtions. Issued on
Noyember 13. 1986. reflect He cOlllProcaises
reached tn the NWF settletntnt. l1though they
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Id•• t 460-61 (distrtct court's detel'llin.ttonnor ·cle.rly erroneous-),
107. Id•• t 461-62. (·In view of th~

brtldth orreder.l regu"to~ .uthort t1 contem
plated b), the Act ttself Ind the inherent diffi
culties of defining preche bounds to regullte
w.ters, the Cor-ps·ecologic.1 Judgaent provtdes
,n ,dequlte blsts (or leg.l judgment th't .dja
cent wetl.nds .. y be defined as wlters unde,. the
Act.·) cr. Chevron. U.S.A. v. NRDC. 104 S. Ct.
2798 (191if .nd Cbaliul ....nuf.cturers Ass'n Y•
NRDe, lOS S. Ct. 1102 (1985) (feder,l courts
.ust defer to .gency const,.uct ton of statutes
"'ere the tnterpretation ts re.son.ble,.

1011. Id. .t 464-65 (1972 Act duonstnCeS
the -evioent breadth of Congression.l concern
for protection of _.ter qu.lity and aqu.tic eco
systecs·) ••.

109. Id•• t 46S ,-Congress rejected melsures
desfgnedto cun the Corps' j uri ScSict ion in
IIrge p.rt because of its concern th.t protec
t t on of wethnds wall 1d be unduly h.mpered by a
n.rl"owedcSeflnltion of n,vig.ble wlters·).

110. The Court cited " 404(9)(1) and
208(i)(2). 33 U.S.C. §§ 1344(g)(I). 12880)(2).
The first provision .ithholdS sUte 404 juris
dtctton over tndition.l1y navig.ble w.ters .nd
Idj,cent wetlandS. The l.tter proyiston .uthor
tzes. 56 .illion Hation.1 Wetl.nds (nventory to
.sstSt 10c.l. state. and federal .gencieS tn
identifytng wetlandS. See B.rton II••bave note
84•• t 381 (reporting--cnlt the Inyentory h'd
completed "PPlftg for 401of the lower 48 stites
by 1985).

Ill. 106 S. Ct. It C6S (quat1ng 33 C.F.K.
§ lZO.4(b)(2}(t)). See U.S. v. River. Torres,
6S6 F. SuPp. 2S1. 25~0.P.R. 1987) (construing
1I1versfde8.yview to unction fede,..l jurisdic.
tlan b.sed on hu.idit)' of soil 'nd prev,lence of
.-et lineS.vegetation): U.S. v. Lirtt ns. 657 F.
Supp. 76. 81 n.lS (JuriSdiction based on hydric
soils .nd veget.tion). An -'djlcent- wetllnd is
one thlt ts bordering. contiguous to. or -neign
boring· lftoUter w.terllody. 33 C.F.Il.
§ 328.3(c). No hydrologic,l connection is
.pp,rentl~ required.

112. See Ibove nOle lU .nd accomp.nying
teat. Congressional .SSertlOft thlt wetllnd

Rtverside alyvtew thus conffraed federll
judSdlctlon over wetlandS -'dJacent- to other
w.terbOdies. I'flnaing the C,~~s' ecologic.lly
b.Sed definttton of .. tl,nds. This result ts
h.rdl3 surprising. sin,e Congl"essclearly in
tended to regul'te 1~1w.terbodies Iffecting in
terstate COlllllerce.1 .nd the rJOad .nd el"osion

'.

Coq" jurhdictton of wetl.ncU .dJ.c~nt to but
not regul.rl,. flOOded b,. -lIIOr~convent10n.I I,.
identified ~.ters.- lh~ Court held th.t the
Corps' regul'tory definition to be reason'ble tn
light of Iingulge, 89ltcies. and leglshttve
history of the Act~1 Influencing the Court
w's the clear congressional tntention to ealend
feder,l jurlSd\CO\llonbeyOndtr.dltion •.lly nlvi_
gable •• ters. the repe.te~ '.1lure ot
att~ts to tWlnd the Act to restrict Corps'
jUl"isdict ion. and l"etert=M.eto wethnas at
t1llOpl.ces in the Act. f11bcftlng congl"essional
concern for the resource.

101. 474 U.S. 121 (198S,. rev'" 729 F.Zd
391 (6tft Cfr. 1984) (r-ulfng that it wlS not
clur thlt CGngress intended -n.yiglble waters·
to tnclude bays. sw_ps. .nd urshes thlt .re
-rarely tf ever flooded-).

102. 729 F.2d It 397-98.
103. 106 S. Ct. at 459-60 (noting th.t ·50

long .5 co.pens.tlon ts .y,fl.ble (or those
whose propertl Is tn fact uten- bl regulAtion,
the iSsertion of Jurisdiction ttself cannot be
unconstitutton.l). See First E",lfsh Evangelt
c.l luther.n ChurCh~Clty of los Angeles. 107
S. Ct. 2378 (1987) (cOlllPensatton ani lAbIe for
tenpora"1 regul.to~ t.ting).

104~ See Above note 69 Ind ACCOllPanying
text. --

lOS. 106 S. Ct. At 461.
106. Id. It 460. The Court thuS .tfi,..d

the dtstr1Ct court'S conclusion thlt the wetl.nd
.is an ·,dJAcent wetland- witbin the tenu of
the Corps' regulltion bec.use of tts wetland
veget.tion and utur.ted sot I fn. g,.oundwlte,..

The SupremeCourt rejected .s ·spurious· the
.ppell'te court's t.tings cl,use concerns. con
clUding thlt its narrow constr-uction ,yoided no
constltution.l difficulty while frustr.t18!
.ppllcation of Clean Vlter Act regulation.
UnencUliberectbl the uUngs fssue. the Court
considered the case IS one of stllPle statutory
Ind reguhto'l' construction: wIIether the Ire.
It Issue wu a wetland under the Corps reguh
tlons .nd. if so, whether the Clean W.ter Act
•uthortZed the Corps to assert Jurlsdtction oY~r
such .n .rea. Point t n9 to the Corps' exp.nded
deftntlAln o( wetlands tn its 1977 regull
ttons. Justice White conc:luded that In
fUhioning its ·frequent Ooodlng· requi re.ent
the Siath C.,.cutt tlllProperll second-guessed the
Corps on • JuriSdtcttonil question tt Sp~d{bs
cally sought to resohe In tts regul'ttons.
Slnce the regul.tions inclUde wetl.nds dependent
on groundw,ter. frequent flOOdingbl In .dj.cent
•• tert»ody was dearl, unn~cess.r:y .nd inconsts
tent wMl' the ·plltn langu.ge- of the regula
tions. As for whether Congress .uthort zed

1. u.s. v. Riverside aayview Homes and the
Extent of Wetl.nds Jurlsdlctlon

In its first consfderltion of section 40C.
the Sup,.e. Court un.nillOusl)' ,.eversed I n.rrow
construction of Cle.n W.ter Act Jurisdiction by
the Stath Circuit l~lt required -frequent flood
fng- of wetl.nds. The c.se concerned I rill
fn a trlct of Darsh), 1.nd ne.,. Lite St. Clair.
Mtchigln thlt the Corps considered .n -.dj.cent
wetl,nd- requiring' 404 perllft because of tts
veget.tion .nd S.turAted sotls. The Stath
Circuit dis.greed .rtth the Corps' Jurisdictionll
detel'1ltnltion. worrying that thlt brold feder, 1
jurtsdiction could 8coduce .n unconstitutionll
t.ttng of property.l l .

~y~r. ""'il~ the S""rem~ Court r.tHt~d 'Ie.n
W.t~r Act Juri sdt ct 'on ov~r IdJlcent wetIInds;.
tne Corps hIS refus;ed to ISUrt jurhdict 'on
ov~r III wetllnds not adjlcent to other wlters.
c1at.tng the right to dectde on • cue-by-use
basis whether I pennit Should be required.
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showing of an effect on tnt.erstlte cOllllercefor
-non'djacent- wetlands).

117·. Quivtr. Mining Co. v , E.P.A., 765 fo2d
126. 129 (10th Cfr. 1985) (·It is is the intent
of the Cleln 'lIter Act to cover. IS ..uch .s pos
sible .. 111 wlters of the United SUtes instead
of Just SOIIe-).

118. Utah y. Hirsh, 740 F.2d 799 (10th Ctr.
1984) (tsollted like providing .tgrltory wlter
fowl h.bitlt, rec~eltionll opportunities for tn
terstlte travelers, and Irrig.tion for crops Ind
hlbitlt for I comnercf.1 ,tsherr .arteted in in
terstlte CGllllerceWISwithin the Corps' juris
diction); cf. EPAMemorlndum,Ibove note 114•.

119. .attonll Wildl1te Feder.t ion v.
Laubscher (Pond 12). 662 F. SUPPa 548, 549 (S.D.
Tex. 1981) (-[AJ wetllnd yisited by .igratory
bt~dS is I wetllnd within the jurisdiction of
the [EPAInd the Corps)·).

12D. U.S, Y. By~eI.609 F.2d 120" (7ttl Cir ,
1979); 81fley v. U.S., 647 F. SuPP. '4 (0. Idl.
1986).

121. Swanson y. U.S. • 789 F .2d 1368 (9th
Cfr. 1986) (-The publtc right of n''1i9It10n
follows the stre~ and the luthority of Congress
goes with ft,- quoting Philldelphia Co. 'I. Stilll
son, 223 U.S. 60S. 634-35 (1912); see .150
Nfnth Ctrcuit lulin on Cor s Ie ulato;--ju~
1ctlon, t et In sews etter
1986). It 14.

122. u.s. Y. CillI1Pltti, 583 F. Supp. 41Sl,
492, 494 (D.M.J. 1984) (-Although the court
ts .•• fucfnated by the hfstory of the
site ••• , for purposes of ttle present centre
yersy thlt htstory is of purely sctentific v.lue
Ind is not dispositive of the leg.1 issues
before the court. (f')eoerll juriSdictIon Is
detenained by whether th- site is presently
wetllnds Ind not by how it C'IM! to be wet
lInds·); Trick 12, Inc. v , Oistrict Engineer,
U.S. ArMy, 618 F. SvPP. 448 (D. "inn. 1985);
eliley v. U.S•• 647 F. SuPp. 44 (0. Idl, 19156);
U.S. v. Akers. 651 f. SuPP. 32D. 323 (E.D. cal.
1987) C·(TJhe st.tutory .nd IdDinistrlttYe defi
nitions of 'wlters' .nd 'wet lands' Ire bro.d
enough to encomp.ss so cllled. 'IIIIn-.. de' wet
lands·).

123. U.S. v. River. Torres, 656 F. Supp. 251
(O.P.R. 1987).

124. U.S. v, l.rkins, 657 F. Supp. 76 (w.O.
&:y. 1987).

"

of regul.tory JurIsdiction by 36 different Corps
distr1ct~. InclUCl1ng• rt'fus.1 to Usert Jurh
dlct Ion over lO-.cre "I.y. I.lte In 'uu, u
dj~cussed In the follo~tny ~ectjon.

RtY~rside B.yvlew "ill encourlge two trends,
f'irst, It conlU,., judicial .pprov.1 of brO.d
usert ions of feeler. I jurisdiction. RllcentIy,
lower courts .pproved III of the follo~lng as
·waters of the Uni ted Stites': ( I) usu.lly dr~
.rroy05 with only Occ~\Lonll surflce flows;lI
(2) '{\gho.lted lIke; (3).n isollted wet
I.nd: (..) wet landS .dj 'Ct'nt to • 1'itcreation.l
lake uSed by inters tlte tr''1e 1ers ; (NI pri
'1att' landS noDded b121 federll d... ; (6)
art IficlH wetlands; (7) I "~9rOye
forest; (8) .nd bottomland hardWOOdS. The
second trend the SupremeCourt result wiII con-

0nS 0 n91neers , eSource .w tes g.
19 ) (crl hC1%ln9 the Court for unnecesurf1y
continuing the tortured development of wetlands
jurisdiction and noting -(wJhtle the Corps has
edged .10ng whit It hiS percetved IS • constltu-
t tonal ttghtrove. it has in fact been treading
on solid constitutional ground. Only poor
Ylsion .nd In IPPlrent flilure to reid the case
law .. de the ground SeeD so far IWI1-). For
other eVllultions of Kiverside 8~view, see
Hedll. The Clean Water Ad - NO,.. ctlan cW
The Supre. Court Gets Its Feet wet. 65 BOston
D.l. Rt1. 9'5 (1985); AdIllS. Drilled Stites v.
Riverside "~~ewHoBes, Inc.: Wetl.nds, flSh,
or VuertowC. JZ LOyal. C. Mev. 411 (1986);
Rosenbl"., The SupretlleCourt Endorses • BrOld
leldin~ torrs WetlInd JurlSdlctl0n Under
~UPCX ~. 16 .l.l. 10,008 (1916); kit'. wet-
andS etter (Jan./Feb. 1986), at 14.
116. Se. generally Jlckson, The Constitu-

tionll Tesr-tor WetlandSJurisdlct on: enCles
n Ide. It et an S WI e ter ep.
Oct. 1987) It 7 (noting th.t EPAInd the Corps
presume that III -Idjacent- wetlandS If feet
tntenUte connerce. but require In individull

fills substint illll aUect tnterstlte Co-Derce
will be upheld tf there Is Iny rattonll blsts
for such I ftnestng. Hodel v. Vtrgint. Surface
Mining Ind Recl~tion Assoclltton. 452 U.S.
264. 276. Helrt of Atlantl Hotel. Inc. v. U.S ••
379U.S. 241, 2S8 (1964).
Ill. IIrton II. above note 84, at 374. Con

gress my regulate Icttyities h'Ying I subsUn
thl effect on intersUte coaaerCe IS • chss.
even if indiYidulI IctiYittes hive little or no
effect on interstlte co.nerce. Vlctard v.
Fflbum. 311 U.S. 111. 121-28 (1942). 'erez v,
U.S••• 02 U.S. 146. 154 (1971).

114. See HeIIIoranduafl'Oll Francis S. BlIte ,
EPAtien'1:--toclftsel to RIcII.rd E. Sanderson, EPA
Acttng Ass't. Office of Extern.1 Affllrs (Sept.
12, 1985) (Cleln Wlter Act Jurtsdictton Over
Isollted V.ters): see also 53 Fed. Reg. 20,764.
20765 U988} (dfsCiiiii'iii'Che ..,randUIII). The
eo",s sent tilts IIeIIIOranduato its field sUff
under pressure fro. Congress, see Barton II.
lboye note 84, at 399, .nd .. tiS""reference to
its conclusions in the pre_Ie to tts current
regul.tions, 51 Fed. Reg. 41.206, 41,Z11 (1986).
but did not .lter tts wethnds definition. id.
It 41.250 (33 C.F.R. § 328.3(a)(3». ----

115. 106 S. Ct. It 458 n.2, 452. See Heyer.
Klyi ati the Wetl.nds JuriSdiction o~e

control. "Uer qu.lity.ncI fhhery h.biul .. l
ues of wetl.nds ensure such .n effect. especi.l
Iy considering the CUlllul.the costs of wetl.nd
losses o{lJbetween JUO,OOO.nd 450,000 .cres
.nnu.lly. In f.ct. EPA believes th.t Cle.n
W.ler Act jurisdiction extends to .11 wethnds
th.t could ~~t~ntially supply habitat for 1II;9ra
tory birdS. This wovld effectively anert
feden. JuriSdiction over all wetlandS -- both
adjacent to other waterbodies and non.djacent -
as a clau. However, the Riverside Bayview
Court expressly reserved Judgment 011~he ISsue
of nonadjacent wetland JuriSdiction. Ind the
Corps .. intains ft -ust .. ke Jurisdtctionll
detenalrtt ions for such areas on a c:.se-by-clSe
blsfs. The result is inconsistent assert tons
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12B. Tripp. Judicial Mevi~ of § 404 Wet·
l.r1s Protection ACtto"s: A Me.ctlon, 14 £nvtl.
L.Mep. 10,096 (19B").

129. See Jackson. above note 116 (Irgui n9
that sinc~tland ftlls as • ~I~ss h've • Sub·
st.nti.1 .ffect on jnter5t~te ~I'ce, .11 wet·
l~nds.sltisfying the soil, hydrology. and 'lege·
tation f.ctors in the regulltol'Y definition
should be subject to 404 regul~tlon).

130. See gener.11 y Envi!'On_nU Jt sts Sue
Corps ancitJ»A bYel' Iso hUd wetl.ndS JurlSd 1c
tlon, Rit'l WetlandS Newsletter (Hir./APr. 1986)
'itTl-14.

131. Id •• t 14.
132. see Jackson, .bove note 116.

The Pond 12 c.se ortginated in JaftU.I'Y 1984,
when otl1culs of the U.S. F1511Ind Wildlife
Service observed ~ ch.nneliz.ttOfJ8perltton t.k
ing phce without' 404 pennit. The Service
requested that the Corps issue. cease and de
stst ol'der. but the Corps declined. cl.i_1"g tts
Jurisdiction oyel' lso1at~~lwaters is ·U_tted
.nd not clearly defined." Although the Ser
vice proceeded to document use at Pond 12 by
SOlIe SO sped es at waterfowl protec:ted by tne
Hi9r4ury 8f I'd Trelty Act. the Corps :-efused to
.ssel't jurisdiction,' EPA diel nothing •• nes Pond
12 w.s SUbSequently destroyed.

The ",tlon.l Wildlife Federation then filed
suit. seeting to torce the COl'pS .nd EPA to
.ssert JUI'iSdfction oYel' all wetlandS s.tisfYlng
the regulatory definttion and a decl.ration th.t
411 suCh wetlandS lI'e witn,n the commerce clause
power. The Corps ~dmltted its detenainltion
that Pond 12 wlS not , ·w.ter of the United
St.tes· WIS erroneous but ~lnt~ined that It
posseSSed dlscl'etion to not l~te enforcement
.ction .g.inst the disc"",ge.lJC: In. curIOUs
decision the court decided tnat beCluse the case
involved tne hsue of feder.l juriSdiction it

Rivers ide Bar 1ew by no •• ns ended the
b.ttles over the geogr.phlC scope of sectton
404. In f.ct. by declining to rule on the non
.dJlCent wetlandS issue. the Court encouraged
the Corps to continue to illite jurisdlction,l
decisions concel'ning these are.s on • ClSe-by
elSe baSis on tile baSis1fJ .n .re.'s connect Ion
to intersUte coamerce. The res,ult h~s been
to unct ion • ftUlIIber of ft'lls of nonadjlCent
wetlandS. espechl1y pl.ya lites in the Grut
Bastn Ind pr~irie potholes in the Nol'thern Great
PlIins. by fltltng to asse'I't Jurisdic;t ion. The
.authortty of the Col'pS to ded ine jurisc,;ct ian
aye,. , 30-.cre peMlllnent 'y inund.ted "lay. lake
in Texas wlS recently Iff trilled by a district
court, in I case known .5 POnd 12.

'.

2. Hit ton.1 wit dl if~ Federat ion ....' L.mbscller
(Pond 12) .nd JurlSdlctlon Over NOnadjacent
Wetl.ndS

th.t such deferentidl ShOU'a not. however, limit
c:lhcovery .nd evidentu"y reyie .. before, tr141
court to e'l.lu.te .. tert.1 t.cts. witness Cr~dl.
btltty •• nd ensure that t!'le wrHlen record 15
not • IIIt!re f.bl"tc.tton supp~rtiY~8 the 90vern
ment', jurisdictional conclUSIon.

10.231 (19Bl). HOI'
Corps requil'ed to provide ~n Info"..l he.ring
un1ess one is requested dUl'l ng the connent
peri ad. AJA Assod ltes v , Anrty Corps of Engi.
neers, 817 F.Zd 1070 (3d Clr. 1987).

127. U.S. y. Tilton. 70S F.2d 429 (11tn Ci,..
1983) (district court's injunction bASed on the
Corps' conclusion that the swa.p at issue •• s •
"'4!tl.1ftI WIS -not dearly erroneous·); U.S. v ;
L~ert. 589 F. SuPP. 366. 370 (H.D. Fla. 1984)
(In a heArtng for injunctive relief where no Id
.inlstr.t1ye record exists. -the court .ust gtye
substanti~l deference to the well re.soned con
clUSions at those Gover~nt witnesses .no Ire
offtcl.1s chlrged by law with adDtnister1ng the
provisions of the Cleln W.ter Act-,; U.S. v. lee
Wood Contrlcting, 529 F. Supp. 119. 120 (LO.
~ich. 1981) (govel'ftmeftt provided -~le eyi
dence· that the parcel at Issue w.s • wetland
within the Corps' jurisdiction requiring I
pen.l t'.

125. See AvoyeJles Sport_n's le.gue v.
~rsh. 711lr.2d 897. 90~ (~th Clr. 1983) (Corps'
decisions to gr.nt or deny § 404 pen.lts review
ed ·under the .rbltr.ry .nd capricious st.nd,rd
on the basis of the .dainistratlve record·);
Teus COIftIIittH on Nltut'll Resources Y. hirSh,
736 f.2d 262, 270 (5th cr-, 1984) (·Case IIw
bindS (the courts) to uphold the Corps' decision
(re,.nfl ng wh't al tern.t 1\'es to discuss In .n
EISJ unless It ts arbitr.ry .nd capricious·) i
but see u.s, Y. Brassey, No. 81-107% (D. Id••
mlrT"Wh.t h required In the opinion of this
Court 15 th.t .n .rea be s.turated or Inundated
by wileI' with sufficient regularity th.t an .2!::.
din.? person lIIOuld undel'st,and that the preya
lent Yegetlt10n Is indicative of • nOnailly
.qu.tic enylronment· (e.phasls added) (quoted in
Ortaan. Wetl.ndS Or Upl.nds -- Northest Courts
~te the till. Hit' I wetlands News letter (Hiy/
June 1986)•• t 13-14).

126. HWF v. Hanson. 623 F. Supp. 1539
(E.D.H.C. 1985) (yisual observation not .de~
quate); see .150 Dtstrict Court Sets Aside
~s' W!tTandlfete".,n.t1on. Hit'l wetl.nds

letter (Hay/June 1986). at 14~15.
However, the Corps is not required to give

pe".ft ~pp1iunts .n 'djudfc.tory he.ring.
Buttrey 'I. U.S.. 690 f .Zd 1170. 1175 (5th CIr ;
1982) (·Congl'es, did not intend th~t the 'public
he.rings' uiled for In section 404 be tr1l1-
type hearings on the reCOrd·); HWF 'I. Mlrsh, 568
f. Supp. 98S. 993 (D.H.t. 198Z) (-CS)ectton 404
requt res only... • speech ... lctng he.ring at
which proponents .nd opponents of Ca] project
.re ~11owed to be he. I'd•• ~ Buttl'ey.
690 f.2d .t 1176). See ~nt. Section
404 Pennit Pro rill Sunh:este.l ChAllen es

,nd .'nlstl'~tlye

tlnue 1S • very de(e,.~nt t.' .iudicl.' .ttnude
tow.rd tr~s government·, Jurhatctton.l detel"llll
n.tion,. Although th~ Corp,' .dmlnl,tr.tlve
record on permit application, must demonstrate a
thorough study ~~ an area's ~ot1s, hydro.oyy.
.nd vegetation,! when the govern-ent seeks to
enjoin an unauthorized disch.rge, • sttuatl0n
whe~ no .d .. inhtr.t he record exists. courts
are evert ryore deferent 1.1 to the government's
experts.12 One noted c~nt.tor h.s c.utioned



139. Jd. §§ 1344(e), (g-I).
140. 'r.'Rodgers, above note 1. § 4.12, .t

188. Section 404(f) WiS Chiefly the product of
int.nse lobbying by groups. such IS the Nlttonll
Associleton of He_ builders Ind the NittOAII
Forest Products Assoctation, opposed to the
court-ordered expansion of I'egulnory juriSdiC
tion and who often invoted the spector of feder
al regulatory requfre_nU oyerwheilling the
flllny f.,... ~,!.:.9.:..' 1!:. It 187 (ctting Sen.
Hustte during the Senate deb.te).

141. '33 U.S.C. § 1344(f)(l) (.150 elltl!1Pting
.. tntenance or eaergency reconstruction at cur
rently senicelble structures, construction at
ttllPorarr sedt_nutton b.sins on uplandS, and
actlyitles regulated b1 In ,ppI'Oyed stltewide
-bes t .. nlgetaent pract fees- progr.m luthori zed
by § 2DSCb)(4) of the Act).

142. Id. § 1344(f)(1) (l98Z). Because tOlfc
effluent rundardS .nd prohibitions eSUbllshed
under § 307(1)(2) of the Clean ..ater Act, 33
U.S.C. § 1317(.}(Z), supersede Iny other less
Itrtngent requi rements ina discharge 1" s NPDES
penlltt. Inland Ste.l Co. y. EPA, 57C F. 2d 367
(1th Clr. 1978). this clYeat to the 404(f)( 1)
uellPt tons not only brings the act hi ties back
within the 40C pe,..it process, but would seem to
require penalt denial. See 404 P"ogl'1II Perspec
tive, above note 27. It 1'm n.44.
---,r43. Id. § 13'4(f)(2) •

144. ~ordtng to the CtY11etti Attorney
Gener.l Opin;on, lboy. note 72. EPApra.ulg.ted
reviSed definitions of the exemptions on June 6,
1988. 58 Fed. Reg. 20.764. 20,774-76 (to b~
codtrted It COC.f.R. § 232.3). These regula
tions Ilso resolye a longstanding dtugrettlfnt
between the Corps and EPAover whether the "0"
progr.. or the Nationll Pollution Discharge
[It.inltio" S1st .. (NPDES).uthorlzed by § 4U2
of the Cle.n Water Act (33 U.S.C. § 1342) Should
regullte diSCharges or solid waste into •• ters.
l!! 40C Pr091'... Perspective. Iboye note 27. it

'ddltion. tn~ Amendments r.t,ried the Corps'
pr.ctlce or ISSuing g@ner•1~ermits .nd .uthor
lled the sUtes to displ.ce I~~e 'eder.1 peMIIH
progr ... In crrt.in w.ters. This section
cons idef'S reguhtol'y ,nd jUdict. I CIe"eIopenents
concerning these cltegoric.1 el~Ptions.

I. Ea~pted "inor ActivitIes

Section 404(t) eatllPts 'rom pet'll't require
.ents a nUllbel' of lit nor di sch.rges thOUght by
Congress to involve -routine .ctfyitles, small
actors, t~pOl"ry ef\'nts, and .yoid.nce of
duplicate regulltion.- IS well .s five othel'
cltegorles ot .inor dischargu. The key elletlP
tions are those for (1) ·no~l· f.,..ing, rlnch-
1ng. Ind forestry activtttes. SUChas plowing',
.inor drlining, Ind hl,..esttng: (2) constructing
or .. fnt.inlng stock pondS or .I'''Ig.tion ditChes
or fra. .. tnutning dratnlge ditches; .nd (3)
constructing or .. intaining f.,.., torest, or
.tntng roads.141 No elle~tion is ayailable,
howeyer. for .n activtty that would violate a
todc efnuent standUdr42 or constitute. new
use tllPtHing the flov. ctrcul.tion or reach of
waters. Pri .. r.y responsibiltty for tntiii
pretlng these exemptions rests with EPA,
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13l. 662 F. Supp. ~8, 549-50 (S.D. Tex.
1987) the court did deunatne that Pond 12 WIS
-, w.ter of the united Stltes.- Id.

134. Id. at 549. -
135. 1T.' n 550. Ct. Hinnon Cove Conela.tn

fI... Ass'n'¥. Kirsh, 81IT.2d 949 (3d CIr. 1987)
(Corps' decision of whether. to cCIIPel cOCllplllnce
wttil pet'lli t condIU ons 15 in ent orcement issue
l..une frOll jUdicil1 review); Missouri Coalitton
for the [nviroMlent y. earps of Engineers, 678
f. SuPP. 790 (E.o. Mo. 1988) (s~).

136. See Jlckson. above note 116, at 11-9
(recountlnq the history of Corps resiSUnce,
noting thlt the Iitest strltegy was devised as a
response to the HWf settletnent, above note 87,
In which the Corps ~ttted to tr1tvidual per
•its lor nonldjacent wet1&ndS Ia.-ger tNn 10
Icres, and describing as • Corps' -top priority
the issulnce of I new nltionwide per'lltt to
eli.inate the 10-acre cutoff).

137. See. ~. TestlllOny of Robert It.
Dlwson. ACnng ASSTt Secreury of the Arw¥ for
Civil Worts Before the Senate Subconat ttee on
EnvlroMltntl I Pollution of the Conmittee on
Environment and Public Worts, 11 (Kay 11. 1985).
re arced in Senate SubCOIIIItttee Holds tlun
.ter ct 401 DYersl hi Rel,.,n s , Nat i' Wet-
In s ews e ter u y g. a 8-9.

138. 33 u.S.C. §§ 1344(f). (r).

I. Acttyttfes Exe.pt fra. ladl.'dual
federll Penatts

Rlther thin restrict the geographiC re.ch of
section- 404. In the 1977 _nd_nes. Congress
crelt14 I n_ber of mechantsms to reduce the
regulatory burelen of the progr'lI. Exetapted frOCII
pe,..tt requirements were "thlties vf\~.inor
effects .nd certlin feder.l projects. In

'COuld not be dlslllissed .~ ... ttet' of dlscre·
tlonary nonenrorce_nt.lJ Ne"ertheless, the
court denIed the Wildlife FederUlon's request
on the grOUndth.t the gr~p I.cke~ S)~fing to
secure nltlonwide InjUnctlye reller. The
court .lso refuud to or-del' restorn i on of the
wetland 01' tMPOS~ fines because neither the
Corps nol' EtA undertook enforceMnt ag.inst the
dtsch.rger.

If the Pond 12 result gatns widespre'd Judi-
chi accepUnce, It essentially _i 11 Iuye to
the dtscretlon of the Corps, subject to EPA
oversight, the Ibilltl' to exe-pt frOlll the regu-
1itory progrlll nonadjacent llet landS on I ease
by-case basts. ElI.tnatlng tts jurisdlctton
aver nonldJacent lletlands hIS been a Corps go. I
sfnce 1972, pursued ori,inl11y by • n"'rOV con
struction of tts jurlsdtction, then by issulnce
of • n.tionwide pe".tt. and now through selec
tive detel"lltnltions of no interstate COllllltfSI
effects Ind • strltt!l)' of nonenforcalent.
Pond .12 i Ilustrnes the f.ilure of the 404 pro
gr. to supply cOliprehenshe wetl~ndS protec
tton. The Corps NS long cllt.d thlt the 404
pf'ogifJ Is not • wetlandS protection _ch.n
Is-. Through tts Cise-bY-Clse constltutlon.1
test tor non.djacent wetl.nds. the Corps see.s
conattted to trlsurtng the truth of that conten
tion.
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u.s. v , Urltfns. 657 f. Supp. 76. 85-86 (w.O.
Ky,.1987).

152. Huebner~ 752 F.Zd at 1241-43.
153. Xkers. 785 F.ld It 820-22: U.S. v. Cum

berl.nd FI~ of Connecticut. 641 f. SUPPa 1166.
1115-16 (O~Mass. 1986).

1S". Conlnt v ; U.S •• 786 F.ld 1008,. 1010
(11th Cir. 1986).

ISS. Sne Our Wetl.nGs. Inc. 'I. SandS. 711
F.2d 634. 647 (5th Cir. 1983) (sanction,ng
clearing of wooded swamplandS witn marsh buggies
and helicopters).

156. U.S. v. Llrkins. 657 F. SuPp. at 76
n.22 (burden of proving In esemption to • regu
latory scheme on Ipplicant. especi.lly given the
remedill nlture of the Clean Vater Act).

1S7. Liebs~n, above note ISO, at 17.
158. See W. ROdgers. aboye note I, § 4.1Z at

1B9 (not;ngthU only a "r.ndOll element,· the
risk of federll enforcement. ·can rise up to re
pudiate these institutionalized private judy
llenu-) •

159. See Thompson. above note 53, at 2B4·86.
160. ~tton 404(r) provideS;

The discharge of dredged or f t 11
..ter1.1 is put of the construction
of • Federll project specificilly
.uthortzed by Congress ••• is not pro
hibited by or otherwise subject to
regulation under this section. or I
StAte program approved under thts sec
tion .••• (elteept for effluent stan·
dlrdS or proh;btttons under § 307 [33
U.S.C. § 1317 (198Z»)), if infonaatton
on the effects of such discharge. in
clUding considerltion of the guide
Itnes deyeloped under subsection
(b)(I) of this section, IS inclUded in

2. Exempted Federal Projects

Fearing thlt the '·be"cut!ve Branch .'ghl
.-ploy section 404 to veto water prg~ects speci
fically luthorized by Congress. the 1911
Amendments to the Cleln Water Act also esempted
trom section 4U4 pennit requirements federal
constructlgS projects specifically authorized by
Congress. Section 404(r) has received little

'.

Ind bulldoztng wel~~nds for cranberry. corn,.lnd
barley pl.sntinfJ;1 construction of v.nous
dl"es .•dit1:hes..Ch.nnels. and roadS to fann in
'<etlan1rl)J and conSlruction of fish hnninlj
ponds. .. Holofever.tree-cuttinlj activities in
connection vith construction of In electrtc
power line qUllified for a penalt exemption rS
cause no wetlandS conversion toot ~Iace. S
MevertheIen '. the burden of pr~of is. on Igg
applicant when an e.e~ptlon 's clal~d.
~ne the cue law ha·jrejected attempts by d1S~
Ch.rgers to qual ify for an eSeillpttoobYlftiCing
.rt1Ucla I labels. on thetr .uhit In. ful
til1_nt of the congression.1 intent to exempt
only sltght .odlfie.tions to areas current~y
used IS fannllnds having Httle or no affect on
wetl.nds. rests unustly on the Shoulders or
thousandS of priv.te actors ~ting cas.e-by·case
decisions .bo& .tIether their Icthit~es IIIII!rit
In exemption.

..

715 f.2d at 926: ~.!.l!!.

U6-~9. ~der EPA's new defintUon of -tiU
IIIterial.• sucn dlscharges wi11 require I 404
penaft. See 58 Fed. Re9. 20.764. 20.774 (to be
codified "40 C.f.R. § 232.2(1»; see also 51
Fed. Re9. 8871 (1986) (HeIIIorandUllioTAcjreetlent
between EPA and the Corps on solid wlste).

14S. See II C.F.R. § 323.4 (Corps regull
tions). --

146. Office of Technology Assessment. Vet
landS: Their Use Ind Retulltton 87 (1984). -----

141. j3 C.f .k. § jz .4(.){1){i1) = 40 C.LR.
i 233.35(1)(1)(11).

148. 33 C.F.R. § 323.4(.Hl)(tH)(C){Z); 40
C.F.R. § 233.35(A)(I)(fii)(C)(2).

149. The Corps' 1982 regulations granted
§ 404(') exe.ption to discharges assoctated with
;rr1,.tton factl1t1es. See.7 Fed. Reg. 31.794.
31.]95. 31.812 (1982). pursuant to the Kltion.1
Wtldlife Federation settlement. the Corps fin
("'r,hea tfiat only -discharges Issociated with
siphons. pu.ps. headgltes. -"ngwll1s. Nltrs,
diversion structures. and such other facflitles
IS .re appurtenant and functionally related to
~rrigltion dttthes· tall wtthin the ",emption.
49 fed. Reg. 39.478. 39.482 (1984) (Codified It
33 C.f.R. § 323.4(1)(3) (1987); 40 C.f.R.
§ 233.3S(a)(S. (1986)).

150.' U.s. v. Alters. 185 Fold 814. 819 (9th
Clr.). cert. dented, 101 S. Ct. 107 (1986)
(Senato"-·"'"RUi£te'sreurks entitled to substAn
till weight); U.S. v. Huebner. 152 F.ld IllS.
1241 (7th tir. 1985); A'Ioyelles Sports.en·s
Lugue y. "'rsh. 715 F.ld 897. 926 (5th ct-,
1983). See ener.ll liebs..n. The f.na1ng
bll!ftltion -under , of the CJean Wate"

t -- n resstonl ntent.nd udlC1.

The exemptions have been construed narrowly.
InfluenCed no doubt by the !tnowledge that con
versions of wetlandS to agricultural use acCOun
ted tor roughly 801 of the wetland losses In the
20 years preceding t/f enactment 0' the ·n0nm41
flnalng· ellemptton.16 -Hot1llll·acthitin are
those that are part of an ·esubltshed (i.e••
on-gotn9)" opention. they are no't thOSe that
establish I new Igl"fcuJturl1USe or e'lenreturn
an area fanDed in the past to a,ricult,'l1 if hy.
drological .edificatton is required. The
uelllPtton for .tnor drainage IdiYittes Is tn
applicable to drainage that converts wetlands to
non-wetlandS or stgnHtuYIA>' MOdifies wethndS
or other aquattc arels. The regulations
specify those acttvities qualtfylY19 for the
elleaptionfor Irrtg.tion tlctltttes.

The courts hive strongly .ffimed the narrow
construction of the regulations. relying fre·
quentl, on legislative· hlsto"1 indicating thn
the eseaptions IPPly only to Mrrowly defined
activities clusing little or npS8dverse effect.
Indtyidually or cumulatively. Thus. they
have ruled tnel1gble for the lI!lIetlPtionconyer
sian of " ~\tOllland hlrdwood forest to I soy
bean fteld: road widening, Jtlowing.dr.ining.

Iithough the Corps hi' ~ssued esse~ti~I~, i~~
tlc.l Interpretations. 4
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123CongoRec. 39.188 (Dec. IS, 1977).
164. As Sen.tor Huskie expl.ined:

The depth .nd quality of discussion o(
the effects at discll.rges. including
consider.tion of the (b)(l) guide
lines, .re cruci.l to the operltlon of
new subsection (1"). The filing of .n
'lI,ilCt statellent .dequ.tely e&plorlng
these issues fs I condftlon precedent
to the operltion of subsectton (r},
lIntft and unless .dequ.te implct
sute.ents. or lllendlllents to slIte
.. nts •• re circul.ted .nd tiled in
,ccordlnce with [HEPA].nd the (b)(l)
gutdelines. the penait reguireDentS of
section 404 ... Wllt r ... ,n in fun
force Ind eHect .s to '"y gtven pro
Ject tn question. The process of
review of environment.1 ilftP.ct sute
.ents by other Igencies should provide
the sue degree of coordinltton now
provided in tbe interagency reyiew of
permit .ppllc.tions.

123 Cong. Rec. 39.188 (Dec. 15. 1977) (empn~sis
added). Spe.ting in support of the conference
coaniUee repo"t. Represenu tive Roberes noted:
·Congress is to h.ve the benefit of 111 the
necessary inform.tion when it mikes a decision.
It ts elDPhastZedth.t the f.ilure of I project
to IIHt these requi reaents wi 11 resu J tin the
project h.yi ng to obutn • section 404 penait ••
123 Cong. Rec. 38.970 (Dec. 15. 1977). The
courts have split on whether priv.te p.rties
h.ving st.nding to Ch.llenge the .dequ.cy of
£15s for legishtive prop05lis. See Ch'!IOerof
Coaaerce of U.S. v. Dep't Of thelnterio,.. 439
F. Supp. 762 (D.O.C. 1917); Wingfield v. OMS, 7
E.L.R. 20.362 (D.D.C. 1977) (no st.nding)~
Atcheson. Topekl , S.nt. Fe Ky. Co. v. C,11.w•.)'.
431 F. Supp. 722 (O.D.C. 1977) (standtng); see
.1so D. Hinde1tel". HEPAL•• , liti9.tion § 47!r
TIJic). In Andrus v. Shrr. Club. '42 U.S. 341
(1919). the Sup,.etIe Court ",led tIIlt .gencus
need not COlllpIete an E1S on .ppropril t ion
requests. However. Congress has specif i tilly
IIInd.ted th.t .n .gency seeking I § 404(r)
exe.ptJan .ust either .ccomp.ny .uthorization or
.pproprhtion requests wi th .n EIS .pplying the
4D4(b)(1) guidelines. See quoted tut, ,boye
note HiD. Whlle.n agency lIIOuldbe tree under
Andrus tu not f11e .n EI5 with III .ppropri at ion
request for .. .,roject w; th in U.S. w'ters. it
would lose .ny r'ght to • § 404(r) ex....ption .nd

"

ticiently explicit to (ocus .ttentlon
on those ""ects of Feder.1 p"ojett
d"edge .nd fi II Nurul dlSch'''ges
(in the c.onstruction o( the new pro.
Jec.ts] th.t could resu lt in environ.
_ntll degr.dltion. And tile Ad~i",
str.tor must .ssist other .gencies by
"refull), reviewing drift (£ISs) to
usure th.t the guidel ines .re being
interpreted .nd 1.ple~nted properly.

.tl.)' •• bsent ·.n (IS .deQu.UI)' .ddre1slnlJ the
40.(bJ(l) guidelines. reder.1 proJefll r~ln
SubJect to ~ 40' pen-It reQulrem~nts.

The'Congress ..,st hive leIequlte sit
tng. engtneering. .nd environment.l
tnfaruCion .nd In.l,sis on each pro
posed Federal prOject. .s ... 11 IS an
eoditlcatians rec~nGed by reviewing
Igenctes, In order to review the
Iyatlable .lternltives to .nd poten
thl .dverse illPlcts of the proposed
discharges. The Ad.tnistr.tor [of
EPA]will be e&pected to see that the
section 404(bJ(IJ guidelines .re suf-

123 CongoRec. 39.193 (Dec. 15. 1917). Accord
123Cong.Rec. 38.995 (Dec. 1S, 1917) (st.~
of Rep. St.rt); 1Zl Cong. Rec. 38.997 (Dec. 15.
1977) (st.t~nt of Rep. Kirsh.): 123 Cong. Ree.
19.209 (Dec. 15. 1977) (sUt .. nt Of Sen.
Bater).

163. Sen.tor ""stde. in describing the con
ference report. stated the following In floor
deblte:

33 U.S.C. § 1344(1").
161. Plsstng reference ts IIIde to § 4~(r)

In Monong.hell PowerCo. v. ",rsh. 809 F.2d 41.
51. n.92 (D.C. Clr. 1987) (exetnj)Uon IppUes
only to dfschlrges integr.l to designlted feder
.1 projects); .nd South C'rotlnl Wildlife Feder
Ition v. Alealnder. 457 F. Supp. 118. 128
(O.S.C. 1978) (§ 404(1")does not e&~t feder.l
projects fro. § 402 perall require.ents).

Ui2. Xsutor St.ffard resurted in floor
deb.te the follo.in9:

Projects. even though fut'1 ftn.nced
by the Feder.t GoverNllent.whfdl .re
luthori zed under continuing .uthod
ties or lUIIP SUII.ppropriation sh.l t
be subject to ~ peralts not with
sundi ng the t $Su.nce bl the respon
sible feder.l .gencl of • progr~ttc
or individu.1 HEPArevtew document••••
For the ",rposes of this .ct. Federlt
proJeclS Ire those wh' ch Ire ent ire' 1
"l.nned. f1nanced. Ind constructed b)'
• Feder.l 'genc1 in every respect.

In enylron-entll '.p.ct st.tement for
sudl project pursv.nt to the Hltion.1
£nyirOMentll Pallc), Act of 1969 .nd
sudl enYironaental i~.ct st.te~nt
has been su~ttted to Congress betore
the .ctu.l dfschlrge of dredged or
f111 IIIterhl In connectIon with the
construction of such project Ind prior
to etther .uthGriZitlon of such pro
Ject or .n .pproprt.tlon of fUndSfor
su~h construction.

·ttentton. F~ p~ojeets h.ve been e.~~ed •• nd
nane ".ye been Jlldtei.lly ch.llenged. Ito"'
eve", the legtsl.the hIStory o( ~ 404(r, indl
"les tn.t like the 404(r) elletllptlons Congreu
Intended only. n.rrow c.tegory of .ctivlties to
Qu.ltf, for tile eae.ptlon, Fi~st. the eae~ptlon
.pplies only to projects entirely pl.nned. [h
n.need•• nd constructed by • (eden I .genC1.
Second. the sponsoring .geney .ust subait .n [IS
to Congress .n.11zin9 the p,.oJect's 'r~lity to
cQII~Iywitll the 404(b)(l) guideljnes. Fln-
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17•• ld•• t §§ l30.S(b) (l-~.7. 10).
175. ld.' at n l30.1(a)(10. (2). (5).
116. ld.'.t ~ 33U.5(1)(26) (authorizing dis

ch.rges fnto .aters .bave the ·headWAters"and
-lsol.ted- waters eacept those c.using ~tne loss
or subst.ntial .dverse GOdificatlon- of 10 ,cres
or III)re). See .1$0 Id. § l30.2(b) (definItion
of ·heldwauTsT)-.- --

171. See Naglt. lboYe note as. .t 237:
TOIIIsello7"'5ection 404 of the Clean Water Act:
Rists of Regul.tory Re'ol"lll.58 fl •. Sir. J. Ho.
4•• t 2JZ (1984).

178. Letter rrca Willi .. H. Hedem.an.Jr. to
".jor Ge,neral E.R. Heiberg III (Dec. 31. 198U).
qUCltedtit Higle. above note 177. at 247.•

119. 33 U.S.C. § 1344I(e)(l); see ISlutml.
.bove note 82•• t 483-84. The Corps-;Ppe.rs to
h.ve ,.nded tll~ sUtute by .uthorui ng gene,..,
penaiu fClr 1Ctjvfties ·substantially Sll1illr
In n.tur~. 3l C.F.R~§ 322.2(()(1).

18U. See .bove note 83 .nd telt .ccomp.nying
note 89. -

Also .uthorized by nationNide pe~it are
dlsch.rges occurring in wetl.nds smaller than 10
acres located .bove the -he.dw.ters· of non
tidal waters (where streAmflow is less th.n ~
cubic feet per second) or in "hol.ated waten;;
not part of a surf.ce tributary systea.

". These pe,.tts eaempt ,,. .. indtviGuaJ penalt COY
erage SOllIe 17 IIIllion acres of wetl,nds in the
contiguous st.tes. therebY17,uthoriziny .round
CO.ooO disCh.rges .Mu.lly'. Hot surprising
ly. they hive proved to be quite controyerst,l.
When'irst prOposed. EPA decl.red th,t ·nation
wlde penaiLS for classes of w.ters. fn "ddition
to c.te90ries of .ctivities. h.s no basis and1}l
inconsistent with congression,,1 intent.
Sectton 404(e){l} lfatts the issuance of general
penailSl nltfonwide 0f1Itherwhe. to iCthities
·stllilar ln nature.- The Hition.l Wf1GI1fe
federation settlement did reduce the scope of
these luthorizations by reinstituting the 10-
.cre li.it and .1so requiring pre-dtsch.rge no
lUiatlon for discharges Clusing the -loss of
or substantl.l .dverse DOrdJlc.tlan~ to wetlandS
between 1 and 10 acres , HevertheIen. the
slit ute nollflere .uthori US tlelllPtf 1\9 ent ire
cl.sses of .aters Ir,OIII the requirement of
obt.lning individual penatts.

Thete ts" also quest 1on whether the ent 1re
genera I pef'llU pl'OgrillllIIIeu the statutory re
quirellllnt thlt ACtivities perllitted under the
progr•• P£Btuceonly -.;nimal cumulative adverse
effects.· especi a11y.in view of the ,,1.t'IIlilng

.~tlvitle$ Ineltgble 'or .uthGrll.tlon under
nn ionwlde per.. tu Inc ludtng dlsch.rCjes In t"~
~ro.t.ity Of PUbl~c .ater supply int.kes, In
.reas 0' concentrated sheI" ish prOGllct'on.
jeopardiziny endangered or thre.tened speCies or
modifying their h.bitat. significantly disrupt
ing the IIOvementof indigenouS aqu.atic species.
with tOlic pollutants. in design.ted or proposed
nat ion.1 Wild .n~ Scefll.t Rivers., o,r illlpair,ng
reserved trib.l rlghts.ll~ In .ddltlon. ,n s~e
sutes indivldu.1 wner qu.lfty certification
and co.sf1l zone -.nagement consistency must be
secured •

33 U.S.C. § 1323 (1982).
166. 33 C.F.R. ~ 209.14S(b){lr (1987).

These regul.tions were proapted by S.ve Our
Sound ftsheries Ass'n Y. C.ll.wal. 387 F. SuPP.
292. 306 (O.R.I. 1974' (-Congressional fntent
th.t the penalt issuance procedures .pply to
Corps prqJects Is ••• cleat froG Section 301{.)
of tile FWPCA·).

167. Id. .t § 209.14S(f)(1)(vtt). See
Minnesota¥' Hoff .. n. 543 F •.2I1 1198. 1204. n:Ii
(8th Cir. 1976) (the Corps' regulations praYide
-I procedure functionilly equhalent to perilit
Issuance (or lts own dredging projects·).

168. 33 U.S.C. § 1344(e)(1).
169. te,
110. Tci":"
111. ~.S.C. § 1344(e)(2).
172. See 33 C.F.R. § 330.5.
113. Id. at §§ 330.5(.)(4) (13-1S).

would h.ye to seet I penaft.
165. Sectton 313 provides that:

[e].ch ••• instl"Ulllenulfty ••• of the
federll govertllllent••• englged in .ny
.ethfty •• ' tlhfch Illy result In the
discharge or Nnoff of pollutants •••
sh.ll be subJec:t to 1M cOlllplywith.
.11 fede,..l. State. fntersute •• nd
loc.l requi reaents ••• respect ~n9 the
c:ontrol 1M ab.te.ent of w.ter pollu
tion fn the SUIt .. nner. 'M to the
SAle extent IS .ny non-government.I
enttty.

Tr~Corps hiS Issued 26 nationwide per
.tts, 2 coyerfng dischlrges .ssocf.ted with
such IcUylUes .s fish harvesting. b.nk SUbl.
!tzacton'lrJnor ro.d crosstng fil h. ancSbridge
buHdfng. fCltlonwfdepenalttees .. st sltfsfy
• nUilber of conditions thit ute a v,riety of

" key put of the 1977 Amendments'ittetllClt
to reduce the percehed burdens of 404 regul.
lton wu sectton 404(e). authorizing the Corps
to issue -gener.l penatts· on • state. reglon.I,
Or n.ttonwide basis. thereby utftlPttng cert.in
c.tegories of .ct\\~ties fro. the individu.1
penalt requirement. Only .ctivities ·sl.tl.r
In nlture· .nd ~vlng .Int .. l individu.l or
c.ul.the Idverllge"ect~ ail' be .uthorlzed by
generll penatts. Gener.l penatts must comply
with the 404{b)(lhsutdel1nes 'nd cont.In IIIn
.gement st.nd.rds. They .re Italted to ftve
yurs durnlon .nd Illy be IIOdHled or revoked at
.ny tl ••

C_ GenerAl 'enalts

,*,Iess .. Corps project ~ets the cruet'i ..
for ea~tton under the § .04(r). ~ III of the
Cle.n WolterAct subjects the Corps•• Iong with
other 'ger.1 .gencies. to the requlre.nenU or
§ 4U4.1 The Corps ICkrcrledyeS th'is require
lnent in its regul.tions. However,while the
Corps IllUst go through the Uaw: notice .nd COlll
lnent process .s other pe,..it .pplic.nts, it need
not issue itself. penait; inste'd. it Issues.
·st.temrnt1cf findings· supporting the proposed
disch.rge.
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. 189. letters of penai51ton Ire -I type of
pe,..ft issued tnrough In Ibbreyiated processing
procedure ..niCh includes coordin.tion vltll Fed
er.l Ind stlte ftsh Ind wildlife Igencies. IS
required by the fish Ind Wildlife Coordinltion
Act. Ind I pub1ic ;nterest ey,luation but wltll.
out the publtshing of In individull public
notice.- 33 C.F.R. § 325.2(e){1). ~~~
§ 32~.S(b)(2).

190. ld. § 325.7.
191. )ft" Ibove notes 174-75 .nd aCCOIIICI.n)'lng

text. See .Iso Riverside Irrigation 015t. v ,
Andrews,158-r.Id SOB(lOth CIr , 1985I (damnot
eligible for nltionwide penait because at ers
unt dOwnstre.. effects on er lanoereCl"IIooplng
crlne hlbltat). -

192. See U.S. y. Wickard, 718 F.2d 1094 (4tn
ci-. 198jJTU.S. Y. llllbtrt, 589 f. Supp. 366.
371 (H.D. Fl•• 1984); U.S. v , Winters. Ho. EC
82-1S5-LS(W.O. Hiss. June 4, 1984) (.11 ruling
discnlrges ineligible for luthor'Zltion under
the -heldwlters· nltionwide pe,..it).

193. ~ .bon note 1!t8 and ICcomplny'ng
text.

194. See abo'te § I.
195. ~U.S.C. §§ 1344(g)-(h). For an over

yiew of tbe stltutory Ind regulatory require.
llents of stlte 404 progrlms. .!!!. 40. PrOqr...

10 addItion to the statutory UtllqJtions Ind
the Corps gener.l pena'ts. stlte permit progrlms
~re p.rt of tile 1977 congressionll cQlaPrOlltse
thlt .. intalned broad geographic jurisClfctlon
but sought to limft the acco.puyf ng reguIItory
burden. In wlters other thin traditionilly
nlvtglble .aters, stites "1displace Corps per
.ttling 1f EPAIscertlins tIIlt the st.te progr..
sltlit1es a detlfled set of statutory criter.
ia. EPAprOlllUJgltedsUte progrl" .pproy.l

O. State Prog..--s

Corp' 015tr1ct Engineers n.vt the .uthorlll
to IIIOdl Is , condit ion. .11<1 over" lie 'Jener.1 per.
.its In ensure gre.ter envlronment.1 prolee
tlon.l~U The conditions 11.ltln~ the .~pll_
c.tlliity of n.tionwlde p~nnits h.ye elImInated
SOllIe plrf IfuhrJ, d.llllgin'J aeUyIt I es Irom th.t
progr••• 9 And the courts h've genet',,'ll
tnterpreted narrowly the scope or the n.tlonville
pennits, at lelSt .mere th,wvernment is pursu
Ing In enforcement Iction. ~~~II. IS in the
case of the 404(f) uellPt tons. the generll
pen.it progr~ reduces section 404 to • position
or hiving to reltt to the dec1sions of a lIyr,.d
or privlte decfsion Nkers. usuilly .Iter th~,
h'ye undertaken an alter,tlon to the aquatIc
enyiron.ent. In effect. the gener.1 pena;t r ~
grill revenes the burden ot t.king let ion thlt

.. otherwise ts IIIIPOsedon • penait .ppl iunt. It
IS a peculilr regulltory sch~ that S.ddles It
self with such a burden, ·uplllnable in large
aeasure by the Corps' long htsff(Y of lIIbiv.
lence tOwlrd the 404 progrl.. Given the
costs of tile current gene1"11 penllit progrllll 'n
Innu.l -etllnd losses, i,t seflllSbadly in need at
overhaul.

whether the lJ~n~r.1 penlllt progr'lft 1\ funCllon..
In9 ., Conyres\ InlcnGed.

181. 33 U.S.C, § 1344(e)(I).
182. See B'rton 11. above note 84. at 314.
183. n- U.S.C. §§ 1344(e)(l) (cOllPlhnce

wtth 404(b) guidelines. .ini_ cu.uhthe
effect). (e)(2) (S-yelr 1I.it).

184. 51 Fed. Reg•• t 41,217 (1986) (·We .re
reissuing the 26 nationwide pennlts ., •• s .adt
fted Ind condltloned-),

185. See HWf Y. Hinson. .boye note 12&Ind
Icca-p.nlTiii' text.

186. See W. Rodgers, Iboye note 1. § 412, at
191 (nationWide pe,..IU are ueaptions by rule
in everythtng but n.~, transferring indfvidual
iled pe,..ttting tnto In Id.inistrlttve rule
blsed on lone-time only guess that e'fects will
be .tntul).

187. See 33 C.F.R. §§ 330.5(7) (outflll
sttuctureil. (l7J (slIIIn hyClropo~r proJects).
(21) (surflce coal ainlng letiyltles), (26)
(Icthities Ibove the '"held"'attrs· Ind in ·150-
lated- wlters between I Ind 10 acres). See 11so
id. § 330.7 (notiffCltion procedures for~tlYl.ms Ibove the -headwlters- Ind in -isol.ted·
"'Iters, requiring 20 dl)'S advanced .ritten
notice to the Corps prior to diScharge).

188. Only nlttonwide pennits Ire issued
through notice Ind CGallltntruleuting and pub
lished in the Corps regulltions. 33 C.F.R.
§§ 325.2. 330. Regionll penatts Ire tssued by
Division or District Engineers, atter public
notice. Id. §§ 325.2(e)(2), .S(c)(l), .3(b).
'"Progrl.. t1C· pe,..I ts Ire a type of geneI'll
pe,..tt ·founded on In extsting sute, locll or
other Jeder.l Igencl progr.. and designed to
avotd dupttCltion with thlt progrlAl,- id.
§ 325.S(c)(2). While the Corps' regulAtions
restnct Icthities .uthorized by geneI'll per
alts to tnose Clustng .tnilill individull InCl
cUllvlathe enyiron_nt.l iapacU, they seem to
have eHatnlted the requirement thlt .cthities
be ·sl.fllr- tn nlture (or ·subsUnttaJ1y silli-
1,1',- See above note 179) whenthe gener.l per
att Is-one designed to Ivoid ·unnecessl,., dupli
catton of regulltory control.' See 33 C.F.R.
§§ 322.2(f), 323.3(h). ----

rUe or ..ell.nCl lou .- up to .!lO.OOO .cr~~
•nnu.J 1), •• cc~rl}lng to the U.S. flsn .nd vi ICI
II Ie Service. 8 hnplled in the S-),e.r 1IIIIIl
th.t Congress .tUChed to its .uthod Ul ion of
generll per-its is thl: notion thlt the Corps
would periodicilly review the progr... to ensure
thlt the pennits .ctu.lly s.tislied the congres
sional .. nClltes or complyingvitti the 404(b)(11
guldelinf13 .nd producing ·.lnl .. l. cuaula~lye
e(f eet. '" However. .men the penalts expl red
In 1987, the Corps Sl~ly reissued th~. ';th no
diSCUSSionof why Its experience with the per
.tts ~d they sltlsfled the stltutory SUn
d.rds ....UJ' If the Corps' usert Ions of regula.
tory juriSdiction .ust be based on thorough
study11ts:. Its regulato".· Ibdl cat Ions warrant no
less. 86 Because .only some pennlttees Ire
requl red to not If)' thfaforps of tnel I' proposed
dlschlrye Ictivities, the Carps IS poorl,
equipped to 9lther fnfo.... Uon on nUlterous
Ictiytttes luthorized by nationwide penatts, let
Ilone those lut~1fitZed by re9iani I Ind ·progrlm
Ntlc· rnaits 8 Ind ·Ietten of penats
slon.·18 There Is steply. no wly to tnov



40

201. 33 c.r .R. §§ 322.Z(f). 323.3{hL
325.5(c)(3). See ibove notes 179. 188.

ZOZ. 33 C.n. §§ 325.11, 326.3(e).
203. Id. §§ 325.2(e)(Z) •• 5(c)(l).
Z04. 1T. §§ 3ZS.5(c){Z). 330.
205. 1T.§ 32S.1.
206. 1T.§ 32S.3(d).
207. Tcr. §§ 3Z5.2(')(5). 3Z7.4.
208. 1T. §§ 230.7(e) •• 9. 230 ApP.8.
209. Tci7 §§ 230.6, 230 App. A. See rution.l

EnvironmentAl Pol1c) Act (N[PA) Ot1969. 42
U.S.C. § 4332(2)(C} (§ 102(Z)(C) of tne Hltlon~l
Environment.l Po11cyAct). Ho-tver. Corps deCI
sions t~prep.re [ISs on penalt applic.tions .re
rel.tively r.re. For ex&mple. in 1986the Corps
p,.ep.t'ed only 20 £ISs on SClCle10.000 propouis.
See alldwin, CEOSupports the CorpS on H[PA.
iiiPI Wetl.nds Hewsletter (July/Aug. (981). It
Z.

Z10. J3 C.LR. § 325.4 (pentlic condit ions
.ust be -directly reIned to the illlPlcts of tne
pro"osal. appropriate to the scope .nd degree of

This section rev;eotS the "rocess by whiCh
404 permlts .re Issued and the SUndard govern
ing their issu.nce. Because the dec:fSlonwhetn
er to issue' 404 permit is otten the n!sult at
the opinion of .n .gency other th.n the Corps.
the 5ubsUnce at· the reguhtor,)' programU t'eo
closel,)' to the procedurei by which penalts are
reviewed. Thus. the consultation 'nc! review
~rocedures requireo by the FiSh .nd Wildlife Co
onHn.tion Act warr.nt speci.l attention. The
section .150 ea~ines substantive perlllit criter.
h. SUCh.s the duty to conSlder alterllatiyes
.nd the findings requjred by the 404{b) gUloe
Jines. Aha considered is; the recent admlnl
strlllve controyersy over the force ,"d eftect

._ of the guideltnes, .s -ell is recent Judlcul
interpret.tions. Fin.lly. some 404 proy.-.m
pecu11.rities. such .S -.fter the t.ct- permits
.nd fnter.gency .9,.ee~nts .re .ssessed:

A•. Penait PrOCKures In Generll

I. Individual PenallS

Individu.1 404 peraatu are issued both 262
.dy.nce of .nd .fter • diSChArge occurs.
General permfts are iSSued on • region.l basis
by Corps 01stri cts itP1er procedures Simil.r to
indivfdual peraits. Hltionwide pel'1lllts. of
course • .-ploy 'zalfferent p.th. notice Ind COAl
_nt nalesuttng. Perait .""stunts IlUst sub
.it theiC ~ro~os.lS to the local Corps' Olstrlct
£ngineer'0 whOnot.JJJes .interested parties .nd
the genet.} public. decides whether to hold.
heiring.ZU .nd lnalyzes the enylronmenul
effects of the propos. I In an envlron~ntal
ISsesslnent (EA).208 If tne .ct Ion Illy hIVe •
signific.nt -effect on the qUllity of the human
en'liroMll!nt, .n etl'ttronlnenuI illlp,c:t sUtetll~nt
(EIS) is prepared.109 8ued on tne analySiS of
the EA .nd/or EIS. the Oistrict Engineer dec:ides
whether .lId under wh.t condt t ions to grant the
pe".'t.Z1U Whereeither EPA, the fiSh ano Wild-

pers;ectlve. above note 27. at 454-60.
1 6. :u Fed. Reg. 32.918 (1979) (nowcodi

fied It 40 C.f .R. §. Z33) (consoltdAted regulA
tions for st.te progr~ under §§ 402 .nd 404 of
the Act). On ~IChlg.n·s progr.. , see Id.
§ 233.42; see Ilso Klr,.ington. "i"I19.n 4G4 IIrO-"
",,. AssumF0n:-T Hlt'l IIetl.nds Newsletter Ho.
• It 1d-l (1985).
197. See Slrton I. lbove note IS•• t 245.
198. 1n'iSed sllte progru .pprov.l rules

Iftre pl"OCIUlgltedan June 6. 1988. 53 Fed. Keg.
20.764. Their principII fnduCllaent for sutes
is • reIned 'eder.1 oversight polfcy whereby
EPA will w.he federal oversight of categones
of dfschlrges. See 53 fed. Reg. ZO.784(to be
codified .t 40 c:r:l. § 233.51). EPAexplained
th.t it IntendS to e.ploy thh w.iver to focus
only on propoSed discharges wit.h potentll11y
serious Idyerse environment.l effects. noting
th.t fn "iChigln (the only stlte with In .pprov
ed 404 progru) only Ii of perllit applfuttons
received ·feder'll review in 1985 Ind only Ibout
1.51 fn 1986. sa Fed. Reg. ZO.772.

199. See 8.,.ton I •• bove note 15. It 245
(reporting-thlt the count in the Hltton.1 W11d
lite Feder.tion suit concerning statewide gener
II pe,..tts was dfs.ISSed betAuSe the Corps hid
IIlde -little he.dw.y In Issuing such pel'1lllts.
'nd th.t the Corps chillS IIIOst- of those ."ply
only to certl1n lctions .nd only in certlin
Ifners).

200. 33 U.S.C. §§ 1344(g), (h). In p.rt1cu-
1.1'. such penalts .. y nat ensure th.t .uthorized
.ctivitles cOlllPlywith the 404(b) guidelines.

regul.tlons In 1979 whIChonl~ one state. MIChI
gan. hn Nnaged to UllSfy.,9b The prIncIpal
ruso"s tor tne I'clt of SUle interest .re •
hct of fede,..1 grilll lIOneyto 'dminister the
progr.. .nd the f.c:t thU the Corps' gener.1
pe".i t progr... eJ:emptsnu_rous .ct tv 1ties t rOIll
individu.1 permits. Thus. there is less inter
est .mongthe regul.ted to eli.in.te the feder.1
presence th.n there w.s in the c:.se of the
H.tton.1 Pollut.nt 01sch.rge [It.in.tion Systelll.
.uthorized by sect 10n 402 of the Cle.n Wiler
Act. where over 30 st.te progrilllSh.ye received
EPA.pproy.l. Nevertheless. the Tut force on
Aegut.to~ Relie' thought the I.ct of st.te pro
gr•• s w.s due to the stringency of the EPA
.pprov.1 reguhtfons and directed EPAto revise
theta to tYt-e ft euier for SUtes to obuin
.pproul. Whether the new rules Induce a
sUte rufb to illPle_nt section 404 reuins un
cert.in. 98

Althoughnot .uthorized to .pprove stlte 404
progr..s. the Corps hiS Ittempted to e.ptoy fts
generll permit progr.. to effectfvely substitute
st.te regul.to~ progrllllSfor 404 regul.t10n. In
effort wflfch $tems to hIVe substdiled sOlllewh.t
tn the w.t'lN the HlttoR.1 IIttdlffe federltfon
Settlelllent. SUtewide progrUlaltfc "nafts
could effectively undermine EPA's role fn .p
proying stlte 404 progr&mS•• s well IS the st.
tutol)' Stlftduds Congress est.blished for P~8o
gr••• pprovll tn section 404(g) and (h).
Nevertheless. Corps regulltfons stt 11 .uthorfze
sucll perllfts and do not .ppear to reflect the
sUtuto~ requi relllent tlllt t~ .uthori Zed



404(b)(1) guidelines).
218: Whtle I permit puts • discharger tn

COllPH.ncewi th the Clean ".ter Act frOlll the
diU 01 tts tssuance. see § 404(p), 33 U.S.C.
§ 1344(p), the SuprtftleC:OUrt recently ruled tnlt
citizen suits hid to be based on good flith
,llegltlons 01 lntenaittent or ongoin9 viol,
tlons. Gw,ltne), Y. OIesapelke "y Foundltion,
108 S. Ct. 376 U987}. Sfnce the good flUh
.l1egation 15 eUSured fr"Oll the tl. of tne
notice of Intent to file, suit, I subsequently
tssued Ifter-thl-I,et pe,..it -ould not defelt
the suit. Ilthough it .tyht hll'lfly Influence
tl'le penlltl I~osed.

219. See, ~. Quinones Lopez v. Coco
Llgoon DiYilopiieiit Corp.. !t62 f. Supp. 188
(D.P.R. 1983) (sustatning the issu.nce 01 .n
arter-the-flct perlite issued without public
hurtngs or. I sUte coutll zone c:ert1fictte);
U.S. v. Alleyne. 4S4 f. Supp. 1164 (S.O.H. Y.
1978) (holding thlt In 111eg,l diseh,"ge was
entitled to In evtdentl,t"Y he,rtng on the issues
of ..tIether he should be issued .n ,'ter-the-'.ct
pe,..it. despite the flCt he never applied for
such I pc".i t Ind whether the Corps h'd improp
erly selected defend.nt for enforcement blsed on
rice) •

220. U.S. y. Cumberllnd Flnms 01
Connecticut, 826 F.2d 1151 (1st Cir. 1987).

221. Id. It 1163: -When (the defend.nt]
relused tOCOIIPlywith the Crops l'elledhl oreler,
Ind insteld continued further destruction of tl'le
wethnd. tne Corps w.s within its rights, ,nd
indeed _IS lett with no other recourse. but to
seek Judlchl enforcetlll!ntof the t'tlDedtil res
torlt ian ol"'der. rlther tb.n to process Ieillini
strlt1vely .n after-tne-f.ct penaU.- Tne
court's -no other recourse- llngulge is .n over
sutetlllnt. IS whether to requi re resnedhI _I·
sures belore conSidering ,n IIter-the-flCt per
.it is discretionlry with the Corps. See td. §
326.l(d)~l) (-" the district engtne~oerer.
.ines ... thlt tnitill correct 1ve IItlSures Ire
required, he Should issue 1ft IPpropri.te
order-). Cu_berlandF.rms stlnds ror the pro~o
sition that the Corps hIS discretion to refuse
to consider .n .fter-tne-f,ct penait until cor
rect he lIIe1sureshIVe been uten, but not that
it .,st dOso.

'_

TheSe questjPlI$ holye recelyed little Judl
ci.1 .ttention.ZI9 The luding cue Is • F\rst
Circuit opinion briefly ~dressin9 when the
Corps ~y "efuse to accept .n .fter-the-'.ct
pe,..it ."p11ut ion. susuini ng • Corp$ re'usa 1
to consider such .n .pp1icuion until the d;s
ch.,.ger eOlllpliedwith. euse and desist order
requiring ~'bto,..tjon of the are. to Its ~tl.nd
conditton. The court ruled tn.t the Corps
regulations -clelrly require th.t "~di.1 wort
be cCMIPletedbefore tile Corps w'}h .ceept .n
Irter-tbe-rlct penDlt .pplication.-

While perhlPS Ifter-the-f.ct penalts '''e
si.ply. reflection of h.rd rellitles of 'Onini.
sterlng • penait progrlN regul.tlng numerousdi
verse Icthities, by Iltlfng to suppl, specific

.nd ~hether lh~1 $erve to insu~the the diSch'~ge
fro- CItIzen suit en(o"ce~nt.

(I]ol1owfng tl'le cGllPletfon at Iny
requfred ini t f' I correct i 'Ie .asure5,
the dt5tM ct en91neer wi 11 accept In
After-the-Ilet penltt IPPllcatfon un
less he detenatnes ••• (i, ••• restor
,tion ••• hiS been completed, ••• (tl)
... leg.l Ict10n is Ippropri.te ••••
(iii) • Federal, st.te. or loc.l .ut"
oriZlcion ••• has .Ireldy been dented
(andl'Or] (fv, enforctllent Htlga
tlon ••• "'s been Inftf.ted ••••

(EliphlSts added.) The regulattons note that
civtl penalties are appropriate in the clSe of
vlolatfons ...,ich Ire -willful, repelted, n,-
gtlnt, or of subsUnthl fllPlct. - Id..t
§ 326.5(.,. -

216. N. Rodgers, .boye note 1. § 4.13. It
217.

217. J3 C.F.R. § 326.3 (1987) (requirfng
.Iter-tlle-fact pe,..lts to co.ply with the

33 C.F.R. § 326.3(b).
Id. § 326.3(c)(l).
ld." § 326.3(e).
~ 33 C.f.R. § 326.3(e).

those tapacts. .nd re.sonlbly enforce.ble-).
See .lso id. § 325.4(.)(3) (authOrlz1ftgboth on
Jnnre l~ff-slte .ltfgltlon conditions for
-signlflc.nt losses whiChart specifically Iden
tifilble, reason'bly lfkely to occ:ur, Ind 01 fm
porunce to the huun or .qultic envfro,.nt-).
See Ilso id. § 320.4(r) (Corps general _ftig'
II oniIo11c)'J •

211. ~ below notes 245-S2 .nd ,ccenp,nyfng
ttlt.

212.
213.
214.
215.

2. -After.the-F.ct- Pennlts

Appllc.nts .. y .150 Ipply fo,. -.'ter the
flc:t.· rett"olc:ttve penslu to c:u~ dlscnl"gu
.. de fl'~llly without I pen.it. Upondiscover
tn9 In tllegll dlsch.rge. the ~\~trict Enyineer
.ust conduct In Investigltlon And, tf the
Ictlvlty Is s~(~JIn progress. (ssue A celse And
desist order. After consulting with othe,.
federll Agencies. tbe District Engineer .. y
e t ther ,.eco-acnd leg.I ICt tOft .g. Inst the dis·
ch.rger or request th.t the2!lschlrger .pply for
.n -,fter the f,ct- pe_r_It.

After.the.fiCt pe,..its pOSt • nu.ber of
troublesGIDeissues. These post-lloc r.ttftc.·
t Ions of Illeg,l dlscMrges conflict -Ith the
concept of , re9Ul'ta~ progr.. grounded on
.ssessing the i~lcts of actlvttles before they
'Uke place. Their widespreld use is perh.ps
attribut.ble to tht Corps' regulltions whiCh
Ictu,lly Seal'to tnstruct District Englnttn to
presUDeIlter-the-fact pe,..its Ire the Ipproprl
Ite response to un,uthorlzed IlfCh.rges. not
fOnDAlenforc..ent procedures. Questions
pers1It about ..tIether SUCh luthort ZitIons,
ter.ed2t,·pol1cy of .. ss ..nesty· by one comeen.
utero could posstbly Slttsfy the penllt Cih
terh contained In the 404(b)(l) gutdelines.

life Se,.ylce. or the Hoitlon.l HoIr;ne F.~he"Ie~
Service objects to the proPo~oIl. ztYdltton.l
oI~lnlst,..tlye p,.ocedures t.ke pl.ce.
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228. Id.
ZZ9. JU. e~9X Gi(font. The Hew Deal Kequ-

lato~ MOdi): HistOry 01 CritiCisms and
keflneaents. 68 Minn. L. Rev. 299 (1983).

z30. Ei,..[nv1ronmental CcMHtion of
Brorward ounty y. Myers. B31 F .2d 984, 986
(11th Cir. 1981) (deferenti.l judic;.t review
especially .ppropriate gtven the cOlllpleaHy of
the Clean Water Act and Corps decision Nking
involving bahneing under tile pubIic interest
review). On ·soft glance· review• .!!!. generally
V. ROdgers. aboye note 1. at § 3.l.

l31. MIll Properties y. Marsh, 672 F. Supp.
56) (D. KiSS. 19B1) (Corps clnnot reject • ,p~r.
.it for ..11 exclusively an economic competition
groundS where the econo.ie concerns were unre
lateG to the project's environmenul impacts.
relying on Metropolit.n EdiSon v. PANE. 46U U.S.
766 (1983)).

232. 33 C.F.R. § 320."(b)(4). WetlandS
-perfonatng functions i.portlnt to tne public
interest- inclUde those serving significant bio
logical functions such IS h.bit.t. nesting.
sp.wn.Jng. re.ring .nd resttng sites for wild
life; those set aside tor study; tnose perform.
ing dr-a1nIge.rlood control. recharge .nd water
purification functions; Ind those unique in
nature or scarce in the local .rea. Jd.
§ l20.4(b)(l)6

233. Sterrl Club v. U.S. A,..yCorps of Eng1-
neers, 701 F.2d 1011. 1031 (2d Cir. 1983) (e,,'
jointng the Corps initial decision on the West
way Hiyh_ay)•

econa-tes. aesthetfcs. general envi.
ron.ental concerns... tl.nds. historic
properties. ffsh and wildlife v.lues•
flood hazardS. flooGpll1n values. l.nd
use. nlvigltion, shore erosion and
accretion. recreation. w.ter supply
and conservation. water quality.
safety. toOd Ind fiber prOduction.
.Inerll needs. conslderattons of pro
perty odersht p, and. In genent. the
needS and welfare of the people.

ev.luate4 ret1ectln9 -tne n.lIon.' concern ror
both protection and ut"'z.tion of im~ortant
resources.- .nd results. reportedly•• re permit
deCIsions th.t serve -the qeedS and gener.1 wei.
fare of the people.-Z2S an .rchetyplc.1 Hew Oe.l
dectsion•••kinq litmus tn.t seemS humorously
.nachronistic in olin er. tnat long oligoreJected
the ICe", ~~Lp.r.digm of clispassionateagency
upertise.

Yet -"fle ~vi e" of dectsion Nt; ng under
this Ipparentlr open·ended chlr~er thcrredict.
ably of the -soft ghnce- v.,.,ety. courts
have fOJlsr sa. lillitsto pUblic interest b.l
ancing.4I: Others are evident 1n the, Corps·
re9ulations. which require penait den,al for
disch.rges into -import.nt- we~lands unless the
benefits to the discharge outweigh the damage to
the -e.tbndS reso"rce. applying 404(bJ guide·
lines, ZJZ" Over,_i ng this .,resUliption of no
discha[De requires a reasoned administrative
recordZJJ .nd probably .UJence or'dhsent from
other resource .gencies. The li.its that the

, . •

22Z. Some years Igo. a recoanendltton WlS
Nde thlt the Corps regulations take into
Iccount the stze of the '111, the vllue of the
wetlinds. Ind the good ,.1tilof the appIiclnt..
See 81umm•• bove note 8Z•• t 481 n.91.
-Z23. II. Rodgers•• bove note 1. § 4.13•• t
ZI1.

224. See above notes 17-19 .nd "cOllPlny1ng
tut. In addition to tssutng 404 penatts. the
Corps fssues pen-1ts for d..s and dikes in navi
gable w.ters under sectton 9 of the 1899 RiYers
Ind Klrbors Act (33 U.S.C. § 401l. see 33 C.F.R.
§ 3Z1; for structures or wort fn""'Or'"affecting
nnfgable wlters under § 10 of the 1899 Act (33
U.S.C. § 403). see 33 C.f.R. § 322; .nd for the
trlnspor"tatton~dredged ..terfal tor the pur-
pose of oce.n dtsposal under section 103 of the
PtarineProtect10n. Rese.rCh. and S.nctuu1es Act
(33 U.S.C. § 1413). see 33 C.F.R. § 324.

Z2S. II. lodgers:--Dove nOle 1. § ".12 • .t
ZOS. Accord.... 11 Proper"ties v. Harsh. 672 F.
Supp. 561. 566 (D. Ptass.1981).

226. 33 C_F.R. § 320.4(.).
Z27. ~

••• "Atl tactors Whfch "1 be relevlnt
to the,proposal -ust be conSidered in
cluding the c&MUllthe effects there
of: ~ng those .~ conservation.

crtteria governing the,r issuance.222 the Corps
flu encouraged di SCflU'gerst~2~"rsue a fona or
~self help for the l~patient- that undermInes
the integrity of the penatt program.

B. The Public Interest Review

Stnce the late 19605•• 11 Corps,of Engineers
r~ulltory pr-ogr••s havezf2verned by the Corps'
pUblic fnterest review. this broad-based
balancing o'"a host of economic and environmen
tal 'actors has been descrtbed .5 a ~!rOdY of
st.nG.rdless ~intstratiye choice.- Yet
Wh11e it .uthorhes Corps Df5trtct [nglneers to
wetgh" panoply of yalues on • c.se-by-c.se
b.sts. the public interest review Is not entire
ly without st.nd.nlS th.t cur-b .aininr-ntve
dhcretfon. SOllIe of these It.tts a~ il!posedby
the Corps ~uluions, others by Interlgency
consult.tfon requirements. This section
es..ines each In turn.

1. The Corps' Balancing Act

The heart of tilepubltc inurest ~vlew is
the Corps' cOIIIIIitllent to perfo,.. a -(ireful
wefghtng· of the -benefits .tIlch..y rusonably
be expected to accrue- fro. a proposed discharge
agalnstuJts ·reasonably foresee.ble detr-l
..nts.· Assuming thl' District Engineers
possess the wisdom of SolO1On. the Corps regula
tions promtse th.t thts balancing wi11 consider
pub11c .nd prhlte need for the proJeet , alter
nIthe 1oealtons Ind .ans of acCOlDP1ishfng the
objective wbere there exist unresolved resource
use conflicts. effects on public and printe
uses. cumulat1ye impacts, and some 20 other f.c
tors ringing frem env1ron.ent.l concer-ns to
energy ne!!i7 to -consider.tfons of property
ownership.· All of these f.ctors .re
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Ilternltives to non-wlter dependent uses, .5
required by the 404(b) gutdelines. below notes
257.59 and IccOIIpanying text. SeeJ.ene~."y
B.ldwln. EPAReters Proposed CorpnA Proce
dures to tEQ. liit' I wetllnds Hewsletter (kiy/
June 1985) It 3-5; 8.1dwin. CEQSupports Corps
on KEPA,Nat'l Wethnds Newsletter (Jul),/Aug.
1981) It 2-3.

239. See O. "'ndelter. HEPAL.w , Litig.tion
§ 8.16 (llP').

240. An IppliC1nt's economic objectives l1li)'
It.it the scope of .1ternAtives. South Louisi
.nl EnvironmentAJ Council 'I. Sind. 629 F .Zd
1005. 1017 (5th Cfr. 1!180); Nltionll Wildlife
Federltlon 'I. Hirsh. S86 F. SuPP. 985, 100tl
(D.D.C. 1983).

241. ~ .bon notes 1~·16 and Iccompanying
tut.

242. See Ibove notes 80-84 and .ccOlllpan)'ln~
text. -

243. See. ~. "''' Properties Y. "'rsn.
Ibo'le note-t.11. .

244. 33 C.r.k. § 320.4(c}, Between1973 Ina
1984, the Corps .ttached ·grelt wetght- to these
views, see 33 C.f.R. § 209.120(g)(4) (1974) anCl
33 C.f.r:-§ 320.4(c) (1977). -Grelt weight- was
tr.nstormed into ·full consfder.tion- in the
1984regulltions Implementing the Hittonll ~ild
life Federltlon Settlement. 49 Fed. Reg. 39.478,
39,482 (1984). The Co."s upllined the chlnge
.is necesury to IIOre accurltel), reflect th~
hngu;ge of the Fish Ind "fld1 ife Coordtn.t ion
Act Ind IlEPA. 49 Fed. Reg•• t 39.478 (1984).
While sUtin9 tn the pre..,le to its 1986 regu
lltlons thlt -(ilt ts not our intention to
reduce or dfscount the ¥lIve or expertise of
fish lAd wildlIfe Igenc), cOlllllltntsor tnese of
Ifty other experts in Iny field,· SI fed. Reg•• t
Cl.207. the Corps decl.red 1n its 1986 regula-

2. Interl9~ncr Consultltion

tonsulutton requlretnents h''1e -M.~n I hall-
mark of Corps regul.tion since 1967 but pr2tz
ed to be quite contro'lersl.1 fn the 1980s.
They ,,.e a critical .spect of the 404 pr09''''S
Ibflity to protect wetllnc:n, since the .genc;es
with the IIIOStwetJ.nds expertise -- lhe U.S.
FiSh and Wildlife Service (FVS), the Hltion.r
... r1ne Fisheries Service (HHFS). and SUte fish
and wildl1te agencies -- .re not .uthorized per
.It agencies. Horeover. the pUblic tnterest re·
view frequently Involves the Corps tn socioeco
nomic decisions r~~3beyondIts tr.ditfonal nlv;
g.tlon expertise. Thus·.the Corp,"IllUStotten
reI)' on the plrtfctp.tion of stlte .nd 'eder.1
'ish Ind wildlife ,genctes and EPAfo~ .ssist
.nce in ISsess1ng the costs Ind benefits of pro
posed Ictlw1ties. The Corps regulltions actnow
ledge this dependence by guarlnteeing ·fuJI can
sider.tion" to the views of theZ41ederil .nd
state fish Ind wildtffe agenctes. However,

"

surely "~Sull In r~..er Corps [ISs. as It con
strICts lhe -s~11 (eder.' h.ndl~- rule by Wnl~n
• feder.1 permit requirement effectIvely leo~s
.llzed the entire ~roject for HEPA~urposes. 9
Li.iting lhe scope of alternatives ~y .150 Skew
the public Interest b. hncing toward 'Pplic,2b
vlSlons of the purpose Ina need '0r proJects.

234. See belownotes 253-56 Ind .ccomplnylng
text. -

235. 33 C.F.R. § 320.4(j). However, it is
Corps.policy to IttetlPt to eU.lnlte "dupIICl
ttYe· pen.lt proceSSingby Issuing geneI'll ·P,.o
g,.....at Ic" penales, 0,.. where not prlct Ice, to
develop Joint pel"llit processing proc!dures. ~
§ 320.4(b)(5). Denlll of st.te w.ter qu.llty or
cOlsUl zone .. n.gtllent consistenc)' certHlca
tlon prOduces 404 pe,..lt denl.l unless EPAor
the Secretlry of eo..erce. respect ive11. over
rides the stlte denl.l. Id. it 320.4(d). (h).

236. Id. §§ 320.4(J)C2T: (4) (Ibsent ·over
riding n.tlon.l flctors of public interest· 404
pel'lllts generl11y Issued Iftel" stlte Ind 10cil
IpprOYlli feder.t .uthorlzltions entitled to
·substlntl.l conslderltton").

237. The requlrelltnt to consIdeI'll teml
tlyeS wheneyer there Ire unresolved resource
conflicts sprtngs fro. § 102(2)(E) of the
... tlonll Envlro.. nul Polic)' Act. ez U.S.C.
§ e332(Z){E).

238. Current Corps ~egul.tions. 33 C.F.R.
§ 230 ApP. 8 t 8.1. requi re the Corps to con
sider ~wftethe,.or not the entire project subject
top the pel'lltt requ1rHlent cauld hive S i 9nIfi
Clnt effects on the enviroftlllnt. • Howeyer. t n
1984 the COrps proposed ch.nges nlrrowing Its
envtronaentll ",.lys1s to those effects prOduced
by gr.nt1ng the pe... 1t. IhltUng tts constder.
tton of the need for the ". ... 1t. not need for
the prOject. Ind sf.il,rly curbing its eVllul
tlon of .ltemlttves. 49 Fed. Reg. 1387-99
(1984). This propoSl1 wlS Pl"OIIPtedb)' two
circuft court decisions. Wtnneb.go T~ibe of
Nebrlska w. R.y. 621 f .2d 269 (8th CIr , 1980).
cert. denied. C49 U.S. 900 (1980) (Corps need
only assess the 1~.cts of • 1.25-.lle tr.ns.is
sfon line crossing I nlviglble ~iyer Ind not the
iclpacts of the entfre 67-.Ue Itne); Ind SlYe
the 81)" inc. 'I. Corps of Engineers. 610 f .2d
322 (5th Clr. 1980). cert. denied. e49 U.S. 900
(19SO)(Corps Issulnc~ ChellC11.. nuf.ctur-
1ng p\.nt of I pipeline construction penDft .as
not • -"jar fede... t letlon.· In PArt because
EPAhid .treldy Issued .n ICPDESpenDtt). Haw.
ever. EPAobjected to the proposed ch.nges. cit
Ing tts need for fnfor..tion on project t~lctS
Ind relsonlble ,ltemAthes to fulfill Its
duttes under § 404 and § 309 of the Cleln Atr
Act. 42 U.S.C. § 7609 (ghing EPAauthortty to
review lAd commenton .11 fede,..l uns.tisflctory
Ict ions to the CounciI on EnvirQlllllenUI Qu.1-
tty). lAd refert"ed the .. tter to CEQ(see 40
C.F.R. § 1504) which sided with the Tc)rps.
.lthough it dtd rule that they must .n.lyze

Corps' presumption .g.lnst wetl.nd 'Ills itnposeS,
on public: Interest b.'.nc:lng Ire not yet c:le"'r ,
but denl.' o( other reqUIred feGer.l. st.te .• nd
10c:.1.u~goril.tlons c:le.rly requl ...es 40~ pena~t
denl.I.~ On the other h.nd. other pennlt
.ppro'l'1s ttl,t the pUbH~ Interest b.l.nc:lng to
w....d ,emit issu.nc:e. And, .Ithough public:
Inte,.est b.llffing ,.equl,.es I c:onsiderllion of
.Itern.tives, the Co,.pswill. with the bless
Ing of the Council On En'llron.ent.1 Qu.lity (but
over EPA's objection) .pp.rently '1.lt Its can
slder.tion to .Itern.tives to g~~ting the per
.1t , not • Item.t he proJects. This. wiII



Corps to require pen.it .pplic.tions for compli
.nce with the Council on En",ironmentalQuality's
aitigation regul.tion (40 C.F.R. § 1508.20). see
Nat'l VetlandS Newslet te r, Iboye note 250• ItT.
but it dOes not clArify whethe~ the regulation
fapHes a ·sequencfng- of .Higatlon techniques
(~. to prefer ,yoiding iepacts altogether
over .iniaizlng f.pacts by Hafting the act ten ,
Ind to prefer .1"1111zing i.pacts oyer restora
tton efforts. opentfn, conditions, .nd supply
in9 Substitute resou~ces).

253. Sferra Ctub y. U.S. Ar., Corps of Engi
neers (West_Iy II). 772 F.2d 1043, lOse (2d Cir.
1985) (only ·seMous conSideration- wlrranted)_
River Road Allfance y. Corps of Engineers. 764
F.2d 44S. 452 (7th Cfr. 1985): Texas COIIIIIittee
on Natur.l Resources y. "-rsh, 736 F.2d 262 (5th
eir. 1984).

254. See• .!.d.:., Sierra Club v ; U.S. Army
Corps or-rngfneers (WeSh.y I). 701 F.2d 1011.
1021-24 (resource Igency opposition). 103U-31
("EPA ylolation). 1032-33 (404 Y101ltlon) (2d
Clr. 1983); Westwayn, 772 F.ze U 10S3 (HEPA
and 404 violations, drspite fulfilling consulta
tion requir~nts): Hltion.l Wildlife Feder.
tfon y. fERC, 801 F.2d 1505 (9th Cir. 1986)
(y101ations of Federal PowerAct .nd Northwest
Power Act); Washington Dep"t ot Fisheries v ,
FERC.801 F.2d 1516 (9th Cir. 1986) (yiol.tlons
of the Feder.1 Power Act .nd Fish and Wildl i fe
Coordin.tion Act; Coordin.t;on Act illposes •
duty to consider .nd respond): Confederated
Tribes y. FERC,746 F.2d 466 (9th cr-, 1984).
cert. denied, 105 S. Ct. 2358 (1985) (yiol.tions
'iT'ti'dii=iT"""PowerAct, ICEPA.the Northwest Power
Act. Ind the Coo~dtnatfon Act; Coordlnat10n Act
t~oses .n affinutiYe duty on action .gency to
consult with fish and wildHfe .gencies _. litre
not tee insufflcfent). For.n analysis of the
latte~ csse , see 81...... A Trl1olJ)'ot Tribes "'.
FERC: Refo,..1ni the Feder. I Roli 1n Hfdro~ower
Llcens1ng. 1u Hirv. Enytl. L. I, 34-46 19H J.

2S5. Oregon Naturll Resources Council "'.
"-"h, 820 F.Zd 1051 (9tll CIr , 1987), cert .
,rantid, S. Ct. (1988) (EIS in'dequlte)~
Northwestlndhn Protective Ass'n y. Peterson.
795 f .ze 688 (9th C1r. 1986) (EIS inldequate;
violations of state w.te~ qUlltty sund.rdS);,
TIIOIIIsy. Peterson. 753 F.2d 754 (9tl1 C1r. 19B5)
(Enyironment.l Assessment in.deqUate); The
Steallbo.ters y. fERC. 159 F.2d 1382 (9th Cir.
1985) (Enyirol1llenul Assesscaent inadequ.te);

-,

It IS true tnat. wnlle tne Corps mus.t give
~tull conslder.tion- to the yleWSot feder.1 .nd
st.le fiSh and wildll(e .gen'les. ultlm.~ely ~~5
Corps need noC..gree witil the If coneIu$lon5..
NeYertheless, the wri tten recercs produced is •
result or the consultation process .re eriti,.1
not only to ushl EPAin uurtainill.g whelller •
prOJect complies with the 404(b) gUidelines or
lIlerHS a 404(CJ ",eto, but .150 in facihUtln\t
judici.1 review. Courts incre,singly employ
these recordS to detrna! nr "hether the Corps h.s
co.plied with sectioA 404 is ~11 .s other su.
tutory requtr.-ents. 4 For ea.mple. there is •
we 1t.er 0' cases fi ndin!ll ",tolit ions ot the
N.llon.1 Env;roraent.l Policy Act where .CSllllni
strat iYe. Secords reft ect rev' ewing .gency oPPo·
sit iQIIII.l5 Thus. through .rtful use of the cen-

. t ions th.t .....ether to aceol'd Iny penait issu.nce
flctor -grelt wetght- ~11 be discretionary. 33
C.F.R. § 320.4(IU3) (1987). AcknoWledgingthe
e"perthe of the f1sh and wildlife Igenctes rui
not be the sacae IS Iccol'ding their coanents
-great ~ight- in detena1nfng .11 pe,..it deci
sions. Notice that fede~al per.it leproyalS Ire
'CCorded -substantial consideration. a60ye note
236.

245. 33 U.S.C. § 1344(q): .!!!. above note 66
and accompanytngteAt.

246. For a review of SOllIeat tht dfrr1cul
ties the agencies encountered 1n reaching the
1980 'greeGIents, see 404 Progr.1I Perspect he,
Iboye note 27. at ll]:4~.

241. See abOve notes 78-80. 84 .nd ICCOIII
pny1ng tut.

248. See,~, letter frOll G. by Arnett.
Ass't Sec~f lfttertor for FiSh .nd Vildl1fe to
Robert K. Oawson.Acting Ass't Sec. of the AnDy
for Chfl Worts (HoY. 7. 1984', disCUSSed in
8arton I, .boye note IS. at 242. On the con
gresslonal pressure, see above note 90.

249. See teAt acc~lnying .boye note 91.
250_ "'S«' EPAand FVSSi n flew 404( HaAs

Vith Ar.y~t et .nelS ws ette~
1986) It2-4.

251. Jllea)rlndUil of Agrestnt Between the
Enyironnent.l Protection Agency.04 the Dep't of
the A,..y (Hoy. 12. 1985). To enable EPAto
inyolte tts veto authority under secUan 404(c)
(see below § IY.A), the .greement requfres the
COrps to supply EPAwi th • written record it
1e.s t 10 d.ys p~1o~ to the dtschl~ge. ~.t 5
• 8.

252. The agreement between the Fish .nd
W11d1lfe Sen1 ce Ind the Corps dOes require the

Expediting penalt processing Nas • concern
of the 1917Anend~nts. which responded to alle
gations that inter.gency consultation produced
length, penait del.ys by requiring section
404(q) int~\gency .gree.nts to SpHd pena1t
processing. Heeor.nd. of Agreaaent were
stgned ~~~en the Corps .nd reviewing .genctes
tn 1980. but these -ere revfsed in 1982 In
the wake or the President's T.st Force on Regu
htory Refor. to substint 1Illy reduce the re
viewing .genctes ~i,ortulnities to inyoke 'dmillli
stratiye .ppeals. Reyiewtng.gency dtss.tis.
ract ton wi til these 11.i ts, .10ny wit,h con9r~li
sion.l pressure, forced .reyisions tn 1985~
Howeyer, ..nUe the new .gr~u .. lte •__ ni
stratiye appe.ls more poss1ble. discretion to
grant or deny an .ppeal rautns with the Assts.
Unt Secreul')' of the Is'rY' Ind only one l.eyel
of appell is possible. Thus. if EPAand the
Corps d1ugree oyer how to apply the 404(b)
gutdel1nes to • prticuJar dfschuge. Ind the
AssiSUnt Anay SecreUI')' dentes EPA's request
for review, EPA·s only recourse is to tny~U
pe,..U veto procedures under secUon 404(c).
Andthe only recourse of I federal or st.te fish
.nd wildlife agency 1s ti5~onYfnce EPAto fnstf.
tute 404(c) proceedings.

in the uri, 1980s the verceived need to expe·
dite permit process'n9 undenmfne<lthis guarantee
and prompted. nu.ber of interagency battles be·
t~en the Corps anOthe reviewing ayencies.
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264. Id. §§ 230.10(.)(1). (2).
265. V. § 230.10(1)(3) (-Wherethe Activity

ISsoctltedWtth a disch.rge wfttch is proposed
for. speci.l .qu.tic site ••• does not require
Access or prod.it, within the spechl .quatic
site to fulfill Its b.stc: purpose (I.e., is not
'wlte~ dependent') pr.ctic.ble .lternltiYes th.t
do not inyolve speci.l .qultic sites Ire presum
ed to exist unless cle,rly de..,nstrl~ed other
wise.·) Spechl .qu,ttc sttes 're lrelS ·pos
sessing speci.l ecologic.l ch.r.cteristic of
productivity, hlbit.t, wtldllfe protection or
other i.portant Ind easily dtsrupted ecological
vAlues ••• signific.ntly influencing or posi
tively contributing to the gener.l oyer.ll enyi.
ronment.l hellth o~ vitl)tty of tne entire eeo
,ysUII or I region.' Id. §§ 230.3(g-I). In
adtltt;on to· -etl.nds, they include s.nctua,.ies
InC! refuges, mud fl.ts. vegetated Sh.llows,
cor.l reefs. ,nd riffle ,nd pool complexes. Id.
§§ 230.40-.45. -

266. Id. § 230.10(b) (disch.rges clusing or
contributtng to viol.tions of sUte w.ter qu.l.
ity stlndlrdS, violating toxfc effluent Stln
dlrdS of prohibitions. Jeoplrdf:ing the con
ttnued existence of end.ngered or threltened
speCies or resulting in the likely destruction
or Idverse modlfic.tion of their critical hlbi
Ut, or violning & requirement fllposecsto pro
tect ... rine s.nctu.ry).

267. Id. § 230.1(d).
268. V. § ZlO.10(c) (i neJUding 5fgntfic.nt

adverse e~cts on (1) hu.. n nellth and wei fire ,
(2) life st.ges of .qu&tic ltfe .nd othe~ wtld
life dePendent on &qulttc ecosysttll's. PI .qu.
tic ecosysteJIIdhersH),. productivity .nd sta
bility, Ind (4) ~ecreation&'. lesthetlc, and
econoatc vllues).

269. Id. § 230.10(d). Mltig.ting COnditions
include both Ilternlttve loc.tions .nd operltin9
conditions • fncludtng water releases frem d.ms
tor ttsh Ind wildlife needs .nd wlt~r qualtt)'
c~ntrols in dredging oper.tlons. ~ §§ 230.70·
71.

270. ld. § 230.11. See ide §§ 230.20-.25
(potentfar phYSICI' .nd-CheIl1 U 1 eft ects ) ,
210.30-.12 (potentl.l biologic.l effects),
230.40-.45 (potentl.' effects an speci.1 ~qu.tic

Sh'p does QO~ ne,ess.r,ly dete~'ne wh,t is
p~"tlc'ble.~b Disch.rges Into ·specia'
.quatic s t t.es ," lite wetlandS. for non-wlter
dependent uses .Are presumedto h.ve pr.ctic'ble
'Ite,.nntves.l6~ The guidelines dechre th.t
'the 9uiding principle Should be th.t degrada
tion or destruction of specl.1 aquatic sttes m,y
represent an Irr~l~teY'ble loss of v.lu.ble
·.quat'c resources. In addition, they 2~9res-
511 prohibit cert.in types of discharges and
forbid Iny d'scharge causing or contribut lng to
·significant d~/d.tlon ot the MAters of the
United St.tes.- Also proscribed Are all dis
charges unless ·'.pproprilte and ~~octlcable'
.Ilig.tion .asures h've been tlten.

10 effectu.te these presumptions and It.it.
tions, the guidelines require documentedflctual
dete,..in.tions of the potential short- and long.
tera ertects of proDfdeddisch.rges an the 'qu.·

"tic enviroNDent.Z includin9 cumulative

Fo~ehws on Bo.rd y. Johnson. 743 F.ld 677 (9th
Cfr. 1984) (E1S required); Foundltton fo~ Horth
AmericanWild Sheep v ; U.S. Dep't of Agricul
ture, 681 F.2d 1172 (9th Cir , 1982) (EIS
requt red).

256. 42 U.S.C. § 4332(2)(C).
257. ~ above notes 46-48 lAd .ccOCDP.nying

tut.
258. See lbove nates 74-77 Ind .ccomp.nying

tut.
259. 40 C.F.R. § 230.
260. See 33 C.F.R. §§ 320.4(,}(1) •• 4(b}(4).

3Z3.6(.) .-"')ZS.2( 1)(6). .J(cJ(Z), ful fl111ng
Kltfon.1 W,ldlife Feder.tion v. Ma~Sh,14 Enytl.
L. Rep. iO.Z62. 20.264 t 18 (D.D.C. Feb. 11.
1984)•

261. J3 C.F.l. § 320.4(b)(4); see .150 40
C.F.R. § 230.10 (note). Tbe gUldeltReS'Are
promulg.ted -tn conjunction with- the Corps. 33
u.S.C. § 1344(b)(1)•• dlrectiye unique in U.S.
envtronnentll llw.

262. 40 C.F.R. § 230.1(c) (un.cceptable .d
verse t_'acts include both indivldull lnd CU!IU
l.ttye i.p.cts).

263. te, § 230.10(1) (Ire.s not presently
o,,"ed by--nte .pplfunt .ust be -reiSonably·
obUin.ble) •

D. The404(b} Guidelines

first pUblished ill the M.ke ot the C.laM.)'
decision In 1975,257 .nd then subjected to
vigorous colilteraJ attack by t~l8Corps under
the guise of regulnory reto,.., the 404(b)
guldeltnes Ire nowthe chtef envys\ft.ntlI crt
terll governing tbe 404 progr... The Corps
IcquleSced to their btndtng niture IS Plrt of
the ICIttonal Wtldltfe Feder.ttion settl~Bt .nd
p~ulgited reguhtions to that effect. 4Q4
penatts .. , not be Issued for discharges that do
not COlIIPlywith tbe guldel ines, .'though the
Corps .. y .lso deny penalts to .cttvltles th.t
ca.ply with the !gldelines blsed on tts pUblic
Interest review. The guidelines and the
publiC fnterest reyiew Ire therefore Independent
grOUndSfor penal.t dental.

1. B.sic Requirements

Unlik.e the Corps' public tnterest review,
IIIhf ch esaphaslIes uti11urian b. lind ng, tbe
preliise of the 404(b) guldel tnes IS tblt dis
charges will not be luthorl zed unless Shownnot
to haye .n un.cceiitble adverse fllPlct on the
.qultic ecosyst... To l.plement ttlts pre
cept, the VUldel1nesest&blisli • reYOlutlonAry
presumption .glfnst dischlrges where there exist
pr.ctlcable alternatives h.vlng • less dilUglng
I.,.ct on the aqu.tic ecosyste., so long IS the
.ltern.the does not hive ~5er significant en
vtronmental consequences. ·Prlct1clble
.lternltlves- .re a function of cost. technic.l
Ind logtstic factors; .lthough they .ust be
Clp.1),e of .cllt eying the bu t c pu~poseof the
proposed .cth1ty, the lick of p~opert)' o,,"e~-

sulutton process, fish .nd ttt lel1,fe .gencies
c.n help achieve H£PA'sneglected go,l of eleva
tIng the p2~~tion of .gencieS with env,ronment.,
elCpertise ,
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PowerCo. v. Alu.nder. 507 F. Supp. 392 (D.O.C.
1980).

282. Id•• t SO; Westw.y II, 772 F.Zd at
lOSOi Shoreilnd Assoc. v. Harsh. 55S F. Supp.
169. 179 (D. Md. 1983),!!!:!.. 725 f.2d 671 (4th
Cir. 1984).

283. Buttet)' v. U.S.. 690 F.2d 1170. 1180
(Sth Cfr. 1982) (affi ... tng perllit dental for I
stre&l11c"annel ization project and Stlttng •. "the
Clean Wlter Act .nd the .pplic.!),le regulltlons
do not contemplate that wetlandS will be
destroyed simply bec.use it is IIIOreconvenient
th.n not to do so") i Shoreline Assoc•• SS~ F.
Supp•• t 169 (nonaquatic site a pr.ctic.ble
.1tern.t 1ver.

284. Hough v. Harsh. 557 f. SuPP. 74 (0.
Mass. 1982) (Corps penDit for a quarter-.cre
f111 for two houses and a tennh court remanoed
bec.use a letter froa • re.ltor clai.tng that
the site was the only one suitable for the pro
ject WIS not a sufficient b.sis to conelude
there were no Iv.ibble .lternlthes).

28S. 1902 Atlantic Ltd. v ; Hudson. S74 f.
Supp. 1381 (E.D. V•• 1983). which reversed Corps
penalt dent.l on tile ground th.t the Corps over·
eaph.s ized environllllntal eoncerns and flil ed to
consider the benefits of inc~eased jobs Ind ta&
revenue in its geneI'll balancing. The cue is
expl.in.ble by the (iCt that tt predated the
Corps' acknowledg_ent of the binding n.ture of
the 404(b) guide1ines (.!!! .bove note 260 .nd
.,ca.P'Ryin~ text). .

286. Hlt'l AudubonSociety Y. Hartz Mounta1n
DevelopmentCo•• 14 E.L.R. 20.724 (O.ft.J. 1983)
(feasible alternltives not available beCluse
other .slte5 would otter a less attr.ctive lIIar
keting pack.ge to purchasers; project i"corpor.·
ted ., tig.t ing .asures but those were deemed
insufficient by EPAInd 'eder.1 fhh Ind ",ld-
11fe .gencies).

287. Louhi.na Wtldl1ft feder.tion v , York.
761 f.2d 1044 (5th Ctr. 1985) (.ffirming 6 Corps
gener.l pe"'lts .g.inst eh.rges thlt the Corps
It.ited Its consideration to alternativeS that
would fulfi It the .pplicant·s avOwedpurpose of

The ~hief ~ontro"ers.)' h.s ~en over ""1Ither
there in f.ct are practicable, less d.m.ging
altern.tiveS Ivailable. In gener.l. the courU
have given 'the Corps "jde berth to interpret
thts requir~nt •• lthough there IS In .nonalous
de~ision overturnlnY2AsCor"s pet'lll~tdenial for
In industrhl .,.rk. The guldellnes have
h.rdll proved to be • blr to .11 develo~nt •• s
so_, .ppli~ants h.ve succeeded in defining thelr
proje~t purposes so .s to elil11inate the av.il
.bi.ity of pr.ettcabJe altern.t;ves. Conse
quently. the courU h.ve upheld U eonsi~tent
with the guidelines wetl.nd losses of cens reer
.ble .. gnitude. I 127-,c~5 fill for a New Jerse1
commerci.l development. '. the -conversion of
S.200 Icres of LouiSll~\7 botto.l,nd "Ud.,odS
for soybean production. and. 17·acre fill

the Corps.Z8Z Th~presumptIon .g.inst dlSChary.
es for non.aler dep~ndenl uses has receIved fav
or.ble Judicial tre.tment. sanctIonIng Corps
permit denl.lsl83 Ind even lead,ng to a revers,l
of • Corps decision PCJiIlittlng , fill lor'
reSIdentIal development.

sites), 230.50-.54 (potentJ.l etreets on water
supplies, ffsherfes. recre.tion •• esthetics. and
preserves); see also id. § 230.60-.61 (evalul
tion Ind tesu ng;;;:Oc'eGiiTes) •

271. Id. § 230.11(g).
272. 1T.§ 230.12.
273. 'SU" ~ener.t1y L1ebs.. n, above note 74,

at 10.27~detI11'ng the Corps' objections to
the binding nature .nd deUtled proyisions of
the guidel iRes and its efforts to ha.e them
revised during 1983,.

274. See above note 260 Ind accompanying
text. ----

275. See EPA/CorpsP4etD0r.ndUilof Ag.reelllent,
.bove noti!lrSI •• t 2 (§ S(d».

276. II U.S.C. § 1344(e)(1), 40 C.F.R.
§ 230.7 (e.pressl~ li~ttng .ctivities .uthoriz
ed under generll penaits to those th.t .re st.1-
l,r in n.ture Ind si.tllr in their affect on the
aqultic environment; 1150 requiring. prediction
of the nuaber of discharges lfkely to t.te place
in order to ISsess cumulltive effects)~

277. 33 U.S.C. § 1344(hJ(1)[A); !!! Ibove
notes 195-201.nd accoep.nying text.

278, Id. § 1344(1'); see .bove notes IS9-67
.nd aceomp;nylngtext. ----

279. Honong.hel. Power CO. Y. Marsh, 809
f.2d 41. 50·51 (ft.C. Cir. 1987) (-Section 404
tr.ns.t ts • crt sp .nd unwavering IItSslge: • 11
signtti Clnt dtsCharges. whether or not uempt
fr .. the penDit requiresnent .. st be subjected to
Sectton 404(b)(1) scrutiny or its equivalent-).

280.. SIerra Club v. U.S. Antty Corps of
Engineers (Westw.y II). 772 f.Zd 1043. 1050 (2d
Cir. 1985) (interpreting 40 C.f.R. §§ 230.1(c).
231.2(e».

281. Monong.hel. Power Co. v. Harsh. 809
F.2d 41 (D.C. Cir. 1987). rev', Honong.heh

Z. Judici.l InterpretAtion

The404Cb)guidelines have fared rather well
In eourt. They IIue been interpreted to pro
scribe disCharges -11ltel, to result i!8atgnffi~
Clnt loss of or d.. ge to fisheries.· to re
quire 404 pe... fts of dillS ttcens'fafl tbe Feder
al Energy Regulator)' Coaatssion. and to bind

etfee;u.lH Before .ny t04 penal t ....y be
Issued. specIf Ie; fi ndings flz CDfllPIi .nce "i th the
guidelines must be awde. a requirement the
Corps !onmrrly found particularly objection •
•ble.Z7 WhHe ulth!lately acceding their bind·
ing n.ture.l74 the Corps h.s succeeded in ex.ct·
ing frQII [Poll. .n .cltnowled~1I1",that the Corps
.. y interpret the guideltnes..Z1" Thus. EPA .a1
not usc tts Interpretation of the guidelines to
overr'de • Corps penDft decfston outside the
conteJet of • ro,....1 pemi t veto under sect Ion
C04(c).

The 404(b} gufdelines. it should be noted.
do not stepl, goyern the Issuance of individual
Corpsd'll'lli ts • the, .lso .ppI, to gener.l per
_tts. ~,~tts issued under .pproved st.te 404
program. .nd feder.l projects Detapted fS9I
404 pe,..tt requiresaents b, secUon 404(r).
In short, they constitute. u one court noted.
the yardstick by wh!~~.11 signific.nt discharg-
es .re. scrvt tnt zed. .
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292~ lJ U.S.C. § 1344(c).
293: See 'bOve note 72 and .CCQlPin1in9 text

(describing the Civiletti opinion).
294. 40 C.F.R. § 231.2(e).
295. 44 fed. Reg. 58,078 (1979) (preamble).
296. SO Fed, Reg. 33,835. 33.836 (1980)

(Proposed Oetenain.tfon to p'rohtbtt or Restrfct
the Specification of .n Aru for Use IS • Dis
posil Site; Notice of Public Hearing -- -It is
.ppropriate under section 404(c) to ute fnto

Tne Conferees ~re uniquely .wlre of
the process by wf'Iicn dredge .M fll1
permits Ire presentl, h.ndled Ind dld
not wiSh to cr"elte , burdenSOIlll!bu·
re.ucracy In 1fgnt of the f,ct th,t •
syst~ to fssue permits .lre.d1 eaist
ed. At the SHle tift, tne COIIIt ttee
did not bel ie.,e tb.t the~ could be
Iny justification for penafttlng the
Secret.t')' of the Army to •• ke tne
dete".i n.t ion IS to the en.,t ro,.nt.1
i.pliutfons of efther tne stte to be
selected or the specific spoil to be
d,sposed of in I site. Thus. the Con
ferees .greed thlt the ~jnfstrltor
of the (EPA] should h,ve the veto over
the Sf1e(t ion of tne Site for CSr"edged
spoil CSfspoul .nd oyer iny specHic
spoil to be dfsposed of in .ny select
ed site.

291. See Sen.te COIIIII. on Public VOr"U, 93d
Cong•• lStSen •• A Legislltive Histot')' of tne
V.ter Pollution Control Act ~endments Of 1972.
It 117 (C~. Print '1973) (joint conference
report) :

Section C04(e) wU enacted 1n l!l72 n p.rt
of the compr~jse tn.t .llowed the Corps to re
tlin Its pel'1llH .uthor1ly. Uneuy with .uthg,...
i z t n9 the n.t ion' s 11rgest dredger to reguI. te
discn.rges of dredged or fill .. ter1.1, Congress
est.blisned EPA'~ overSight role in sections
404(b) Ud (c).2~1 Under section 404(c), EPA
.., prOhibit dhch.rges wahtn specffted .rll!U
when it detef'llfnes, .rter publiC notfee 1'"" .n
opportunity for • public he."ing, 15 well IS
consulution with the Corps. there -auld be .n
·un.ccept.ble .dverse effect on III,Iniclp.l w.ter
supplies, Shellffsh bedS .nd flshet')' .relS (In
cluding sp.wning .nd brming .rels) , wildhfe
or recrutton.1 .rus.· This bro.d chlrus
conff ... s [PA's role IS the chief 404 .gency
.nd equips it "ith unprecedented. if l.rgely
overlooted, federal .uthorlty to protect .qultic
wildlife Il.b'ttlt. .

The regul.tions IIl1plementing section 4(J4(c)
dtrect EPA to constder relevlnt ~ortions of tne
404(b) o¥1dellnes when considering a C04(C)
lctlon.2, stnce. blsic functfon of sectfon
C04(,) ir to pol lee lppl icnion of the guide-
1tnes,29 Consequently, ivoidabf1ft)' ot
resource loss is • relev.nt C04(c) inqutr,.2!1fi

t,

.04(() .ctlon to d.te. tne Sweeden'!; S...mp "11.

A. Pen-it Velo Authority

tncre.sing S01bein productIon lnd ratled to con
Sider llter"nlthe econo.lc uses not envlstoned
by the Ippliclnt. relSonlng Chit the guidelines
ll11posed• dut.)' to Uke inco .ceount the objec
t ives of the IPP11clnt; not 111 l'eque5 ted fill s
were penn tted. SOlIe .. tf glt t ng _uures were
fnclUded; Ind EPAdfd not object). See Fifth
Ctrcuit U%holdSCo,£ Pe".tu to CleiTloU:C;;:
1.nc2 Air -aods. til Wetl.nds litwsletter
(sept./Oct. 1985) It 19.

288. Frfends of the [irth Y. Hfntz. 800 F.2d
822 (9th tfr. 1986) (l"l,..ing I Corps Ifter
the-flCt penait where .lternltive sftes were re
jected '5 efther too cast 1, Or" 10gistlc.11,
inteaslble; EPAand fish Ind "tldltfe 1gencies
clid not oppose the penalt because ft "IS condi
tfoned on •• itigltlon agreement coaaitting the
IPpliclnt to lequire substitute wetllnds). See
O~n. Nintb Cfr"cuit ~holdS Corps lssu.nce-cilr
After-tlle-F.ct Pel1l1t. ~tii Wetl.nds Newsletter
(NOy./Dic. 1986) .t 11.

289. 40 C.F.R. § 230.12(.)(3)(11); see .lso
fd. §§ 230.10(b). (c); Westwl, n, lboveii'O'ti'
1m .nd oiCCQIPln1ing teltt.

290. One potential IpprOich wu suggested by
the pllintiffs in the York litlgltion •• bove
note 287: to prohibit wetland t015 tor non
wlter" dependent uses unless the applicant de.on
str"ates no teOna-iClll), vtable uses. irrespec
ti~ of the propOSed project. Altern.tively.
the guiGelines COVldrt=instate I version of the
require-ent contained in § 230.5,(D)(B) of the
1975 guidelines th.t s.nctioned wetland fflls

I ·Onl, when it cln be demanstnted thlt the site
ts tbe le.st envirol'lllenU11, d"'ging altern.
the.· See Mononglhela Power v. MIrsh, 809 F.2d
It 52 n.m.

Per.lt vetoes. luthorlZed by section 404(c).
.re • sort of court of l.st resort. Wheninter
'gency consultltion bre.ks dOwn. when the Corps
denies .dalintstr.the Ippells •• nd when it in
te rprets the 404(b) guide11nes to Slncti on diS-'
chlrges dUliging to the Iquatic ecosystea. EPA
hIS the luthOrity to veto pe,..tt issulnce. Sec
tion 404(c) hIS been I relltively unused provl
stan. but 'ft h now receiving I good dell of
Ittentfon. lnd reHlnce on ft will surely fn
cre'Se fn the tuture. In Iddftton to luthOrlz
ing penalt vetoes. sectton 40C(c) .1so .uthor
fzes EPA to Identify UeiS unsufUble tor d15-
charge In .dYlnce of .ny penalt lpplfcltion ••
Und of prOicthe zoning pOlifer not typtCllly
lsstgned to I federll Igenc1. Thts sect ton e~n
stders both the reletive lnd prGlethe sfdes to
section 404(c). lIang with the lOst notortous

tor , ~\%stonge .nd eaport r.c tI ity In Wuh
ington. These losse~ h.ve been su~t.'ned
despite the f.ct th.t the vuldeltnes require
penalt deni.l for .ctivitles producing ·slgnlfi
c.nt degrad.tion to the .qu.tic ecosyste~.·
Irrespective of whether the~ ea;st prlC.tiCible
.lternatives.l89 The proble. se~s to be in the
Corps' interpreUtion of this directive. which
couler J)e cured either by MencUng the guiere
lines29U or through incre.sed use at ve~it
vetoes by EPA.

n. EPA's Section 404(c) 'Olifers
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Whether the North Attleboro site is or
is not the!!!.!. site within the trade

~~~~~~7u~ld~e~';,,;.nr.egs. t Wet andS News-
5), at 3; see also 33

§ 320.4(r) (1987) (Corps~tt,gation
policy). The Corps reguhttons st.te that this
.. it1g.tton policy Is not a substttute for the
lIitig.t10n requirements in the 404(b)(I) guide
lines, Ind note that an interagency working
group is developing guid.nce to illlplelllent the
guidelines' 1I1ti9.t10n requirements. 33 C.F.R.
§ 3Z0.4(r} n.1.

301. See EPA Issues fin.1
n.tion, aSov! note ,at • yralll'd sougnt
"Uii'i'iiCc"essfullyto overturn the Region.l Mlllint
strator!s deCision, .rguing that he had taken
too long to IIlte hh decision. See Bersani v ,
Deland, 640 f. ~':pp. 716 (o:-Hiss. 1986)
(netther the Clean Water Act nor applicable
regulations place a till! lilllit on the Regional
Administrator). Earlier, Pyralllid unsuccessfully
sou9h~ to persuade' different district court to
enjoin the initiation of a04Cc) proceedings.
Newport Gallerh Group 'I. Deland. 618 f. Supp.
1179 (o.O.C. 1985).

302. 51 fed. Reg. 22.977 (1986); .m. EPA
Issues ffnal § 404(c) Determination. above note
299., at 11-12.

300. See SO Fed. Reg. 33.836 (1985) (see
aboye note-r96). The reasoning went .s folloWST

If .tUgation IhUSures can fully COlli
pensate for all adverse imp.cts of •
prot'OSed dt scharge on the .quat te en.
vironment. then the adverse effects of
(th.t] ••• discharge •u [are] zero.
Since no alternative coule! have [aJ
less adyerse environmental effect than
zero, 100 [percent] IIttlgltion toIOuld
allow the satisfaction of the •••
guidel tnes requirement. even if a
practicable upland alternatiye site
.tght be available.

Out'With the Old~ In With the New: The
Controversul Inte retit,on Of the

eyer. becau~e th,lt sI te ..u subsequent I.)' pur.
chased by a COlllpetlng deyeloper• the Corps'
Deputy Director for ClIdl WorkS dlrectea that
the permit be issuee , He further deterllilned
that because of pyramid'S "roposed mitigatIon
measures. nQ sther site could be envIronmentally
preferable.~O EPA's Aeglonal AdmInIstrator
reconnended a veto on groundS of 'dvers~ ,,~lld.
IUe elAycts and the av.iI.blllty of .Iternatiye
sites '. EPA he.dquarters 'Cjreed. reasoni ng
that (1) even if Pyr.mid· 5 ~t 'and creit ion Iplan
w.s entir.-my successful. the ne" wetlandS WOUld
adversely effect lIfildlHe; (Zl this loss "as
·unacceptable- "ithin the ~anlny of section
404(c) beuuse it was .voidable through use of.n avail.ble .Iternative; and (3) the Horth
Attleboro site w.s .vailable to PYrilllid'i eyeft
though it was subsequent Iy purchased by anothe r

0, de'Ieloper. because the determinatlotl of
av.il.bility Is not It.Ued to the ti~ of per.
lIIit applic.tion but includes the developer's
entire site selection process.JOC! According to

'~

The controversy over the Sweeden's Sw.mp
ffll fllustrates the tenston between EPA and the
Corps, .nd thet r divergent i nterpretat ions of
when prlcttcable altemnfves .re avalhble and
the ctrcUIIstances under dich .tligation in the
(on. of substitute resources c.n justify a dts
charge. The controversy arose when a developer.
pyr .. td Conp'nies, decided to construct a shop
ptng zN" in the Attleboro. Massachusetts
.rel. Pyramid surveyed available sites.
includtng one in North Attleboro contlln1ng only
one acre of -etlands, but decided to purchase
Sweeden's Swamp,I 49-.cre red !Uple SWI~ which
EPA. the fish and Wildlife Service, and the Hew
England Dhhion of the Corps dete,..ined fur
nished excellent wtldl1fe h.bttat. In July
1984, Pyramid applted to the Corps for a per.tt
to t1l' 32,eares of the swamp. proposing to
• fUglte the loss by attetnpt1ng to conyert 9
acres of uplands into a !Ursh and to create
another 36 .cres off-site It a gr.vel pit some 2
.nes .w.y.

EPA objected to Issuance of the pena.t. and
the Corps' Hew England Ohision lntt1l11y indi
cated f t ~ul d deny the penat t based on the
ivaihbility of the Itorth Attleboro site. How-

Ho"eyer. EPA hu UUd sect~V9 404(C) to yetll;
only 5 permirs in 15 YUrs, in p.rt because
uncertainty oyer IBf force .nd effect of the
'04(b) guidelines. and in part because ot the
relative'ly low priority .ccorded the 404 progr'lII
within EPA•• t lust untH recently. As the
Sweeden's Swampcontroversy illustrates. E';A 11
prep.red to be • muchmore .ggressive imp~ement
er of 404(c) fn the future.

8. The St.eeden's Sw'1Ip Veto
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stlte cOlsul
.ppliclt ion ot

305. According to the Corps/EPAHemor.ndUII
of Agreement,the Corps retains the luthority to
intel'llret the 404(b) guidelines. see Ibove note
260 .nd .ccollplnying 1I"9u'ge. -

306. See Ibove note 300.
307. )H' Licbs.. n, Ibove note 299, It 16-17

(noting .Iso. however, thlt the clSe le."'es un·
.ns .. red how f.r blck in ti .. In Ippliclnt must
selrCh under tne -.. rtet entry· test).

3OS. EPAis in the process of revising its
C04(c) regullt ions to .. ke 404(c) vetoes proce
dur.lly less cuaaer~ome.

309. 3J U.S.C, § 134.(c) (-the Administr.tor
is authori zed to pronibit the SpeC1t;c.tion •••
of .n)' defi ned irU .s • dUPOSII sf te •• ,-) ;
see 40 C.f.M. § 231.1; see also 1d. § 230.150
(tenut ive ident 'if;Cit jonor sltes}:--

310. See Cooper. "ethnos or Wastehnds?,
Hlt'l Wetl.nds Newsletter (July/AUg. 1985) at
4-5: Hagle, .bove note 85, It 49-50.

311. See 8,rton II, .bove note 84. It
381-82; ~Regul.t10n: A Response, .bove note
82. It .479-80 (.dvocad"g use of wetl.nd maps
for regulltory purposes).

312. On the relnionsn,p between stlte
cOlStl1 pllnn1"g .no 404 reguhtion, see 81U11111,
Wetlands Protect ion and COlSul IIT.n"; n :

t e onsIStene •

C. 404(c) Prospective Prohtbltions

Section 404(c) .150 en.bles EPAto identify
.relS unsuitable for 38~schlrgers before • dis
ch.rge is proposed. These prohibitions.
referred to IS -advlnced Identlficltions- by
EPA,could supply an I.port.nt me.ns to protect
crt ttc'l .qult;c arelS prior to the develoPtDent
of site speci'lc controversies .nd would Ilso
help lfo fncrelSe predlctabil ity of 404 regull
tlon. Prospective use of 404(c) in tnis
.. nner could be encour.ged by 'relwide Studies
cond~iled under the Hltlon.l Wetllnds Inven
tory 31fr SUte CGlstil zone .. n.gellent pro
grIllS. The 404(e) regulatfons ought to
enable feder.l .nd st.te .gencies Ind ~ers of
the pUblic to sublait petitions for prospectlve

Judic ••1 deference to EPA. Three district
couru in three at tferent c i rcuiU .11 ~ecI i ned
to i~cf{'ere ",'itn [PA's 404(c) detenain ••
tions. Thus. EPA IUY efIIploy 404(c) to
conduct .n independent ev.lu.tion to override
.berr.nt interpreUt ions of tne 404(b) guide.
1 Ines by the Corps. SUChU its concIUSion tnH
wetl.ndS loss .ccompanied by compensatIon ot
lII.n.... de lilt t ig.t ion couJ8,be the environ_nt.l,y
prefer"ed • Iternat ive. f1oreover, Judi ct.,
r.tific.tion of EPA'S -.. rket entry· test to
judge the IV.i l.b1 II tl of al tern. t Ive sites .nd
unction of EPA's bird loot It the 'uslbtlity
of .Iternltives .. te3~94(c) • potent vehicle for
wetl.nds protection. WhetherEPAwill invoke
404(c) on • regul.r b.SlS, .nd whether the Corps
wfll recognfu the p,.ecedents eSUblished in
404(c) Jlroceedings ill its InterpretAtion of tne
404(b) g~MeHnes reNin ke" un.nswered
questions. .'_

Id•• t 12. for. re.iew of the st.te of the .rt
Tilwctbnd .ftigltion, see Focus 011"'tirltiOn
H.t'l Wetl.ndS Hewslette~SePt./OCt. 1986 ; see
Iho lU"I, Rylko , SoIIen, An Assessaent of ~
TIiid Mitt Ulon Prlctices 1n wlSh,n ton State.

t et Inds Hews etter y une It 2
(finding, IIIIOngother things, thlt 35 pllnned
.itlgltion projects bettlleen 1980 .nd 1986 still
resu Ited 'tn • subStint hI loss of wetI.nd .cre
'ge .nd diversity. that .itfglUon designs were
not effectively incorporlted tnto '04 perefts.
and thlt eonftorlng WIS spine).

31M. Ber"ni v. U.S. E.P.A., 674 f. SUppa
•05 (N.O.ft.y. (987), Iff'd sub no.., Jers.ni v.
toblUnd. f.2d ---:-sru:r.r:w. 2724 (2d
:11". 1988,:---- -----

303. EPA's relsonfng went as follows:

To Iccept [.ltigltion) under these
condlt;ons tIOuld••• encourage deve1:'
opers to seele.novel .ltlgltfOll eus.
ures, not .ltemlttves. Ind would un.
denalne the predlctlbility of the per.
.it process. We tIOuld find oursehes
drawn, IS in this case , into .ssess
ments of .'tlgltlon Ippro.ches for
whfch we will be Ible to .. lte, it
best, only qu.litltlve Judgnents b.sed
011 uncertlin knowledge. As the tech
nology develops. there .1ght well be •
case 1n whleft even offs1te, ovt of
kind wetland creltion would be so
beneficl.l Ind so reI table .as to jus
tify .n esception. This pllinly 1$
not the c.se here.

are. fr'Olll• spedfic .ppllcant's per
spective is not the hsue. The pr.c
tlcable alternathes test requires
only th.t other sttes be felsible, not
tNit they be equil or better. Heither
the Act nor the Guidelines requi" In
Ippliclnt to probe the IVlillblltty of
I site thlt the Ippliclnt beltevlS is
unsuitlble for tts project. Thlt fs I
judg_nt for the appliclnt to .Ike.
Sut in .. ting thlt Judgaaent, the
appl Iclnt runs the M st thlt the .. r.
tetphce will ull into question the
deten.Inltion of unsultlbility. and
thlt the Ippltcant wi 11 then be left
wi thOut proof that the II temlt he
site was 1150 unlYlnlble. Thlt is
the clse here.

EPA. given the P,.t.lfttve sute or -etl.nd ere
.tion science •• tttg.tion ~.sures b.sed on ~n·
IUde we t I.nds Clnnot subSt Ilute for ,n.lys is of
.v.il.ble .Itern.tive sites. since such, policy
would encour.ge developers to turn first to the
uncert.ln technology of wethnd crutlon. re
pl.clng eSUbltshed, n.cur.lty functioning wt
hnds lblfh .. n-.. de cruttons of question.ble
",.Iue. These dete,..tnations -ere upheld is
reasonable by a district court In l.te 198~otnd
.fflr.ed by the SecondCircuit In .ld-1988.

The Sweeden's Sw~ result sh~ I decided
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Tor,.es. 656 F. SuPP. 251. 251 (O.P.R. 1987).
U.S. v ; Ed"'ards, 667 F. SuPP. 1204. 1207 (w.O.
TeM. 1987).

322. See. e.~.. Hatter of Al•• d. County
Assessor"n.rce s , 672 F. SuPP. 1278. 1286-1:17
(H.D. tal. 1987) (sanctioning. selrch ",arrant
for EPAunder ~ 308 of the Act. 33 U.S.C. §
1318)•

323. See 33 U.S.C. §§ 1319(a)(3) (EPA
.utllo rttyl.1344 (s){ 1) (Corps .utllori t1 ) •

324. 33 C.F.R. § 126.3(d).
325. Id. §§ 326.J(e)(21. (e)(1)(1't) •
326. 'rei. !_±" U.S. y. Rivera Torres., 6~6

f. SuPP.""Sl ro~P.R. 1987)~ U.s. y. Ci•• pitt1"
583 F. Supp. 483 (O.H •.J. 1984). Sectton l09(b)
of the Cle.n Wlter Act luthortzes both temporlry
Ind penalnent injunctions. 33 U.S.C. § 1319(b).

327. 33 U.S.C. § 406.
3Z8_. ld. § 1251(.).
329. -sen. ColIn. on the En'tiroraent. Legish

the Htst0rtj of the Clfin Wlter Act _nd_nts
of 1911, 91th Cong., 2a Sess. Sl2 (c0Dm1ttee ex
pl.natlon). n 869-70 (COtiIIII.Print) (sutement
at Sen. Huskie).

330. Weinberger v. Romero-B.rce I0 , 456 U.S.
305 (1982) {§ 402 pe,..it violltion does not
.utOlllltiCilly wa,.r.nt injunction'.

. Since Injunctive relie' ts not &ut~tic for
Yiol.t~~S of Clean Wlter Act permit r~uire·
.nU. neither is an order to restore the
environment. He'tertheless. courts h,ve issued

Injunctions to rest,.&tn disch.rges are the
usu.l rc:.r5"1 sought by governlM!ntenforcement
Icttons. but bec.use of celse &nd destst
luthori ty posseSSed by both EPAInd the Corps.
there is less urgency to obtAin tetnporll")' equi.
Uble relief. Instead, the focus is on pef'1lll
nent reltef. otten inc1ucffngrestorltlon oroers.
RestorAtion orders. by lIIlieh the courts direct
un.uthor1Zed dischlrgers to tel10ye their ,t I1s
or replace the aquUic resources destroyed by
thetr acthittes. were first luthortZed in s5~i
tion 12 of the 1899 Rivers and Hubors Act.
They supply In i.port.nt .elns to CI,.ry out the
Cl.. " Wlter Act' s po11cy of preservt ng Ind re
stortng the physicil l~ biologlc.l integ,.tty of
the nat tons wlter's. which the legtsl.tive
history IIIIkesclear t~~~Uli!lesprotection .nd res
to,..tion of wetllnds.

"

B. Restorltion Orders

fIrm suspected dlSCh4rges not unprecedenteo.lIZ

Unce • viohtion 15 detected. both EPA .nd
th~ Corps may issue c~.se ,nd des1St orders pro
hibiting furttl~r disch.rges .n~Z~erh'ps orderiAg
initi,l corrective measures. The Corps'
regulations instruct Distrlct Engineers to con
sult EPA, '~der.l fun .nd wlldll'e 'gentles •
• nd other interested agenctes for ..dvlee on the
.pproprillc nlture Of these corr~tlve
_uures. J~4 Th~ CorpS .. y nevertheless r4t tty
111 illeg.l dischlrge by issuing In .fter-the
f.et permit. but not without IPplying th~ 404(b)
gutdelines. and not jf EPAor any other federal.
stAte or 10c..l .gell.c)' IS pursuing 52~orcement
Iction. unless ·clearly .pproprl.te.-

313. See Shields, Wetllnds Adv,nce Identlfl
ultton P'WI. in Southern Hune. Nit i i WetlAndS
He~letter (J,n.-feb. 1988) It Z.

314. Orll r~rts 0' PeggyStr.nd It Confer
ence on the Cleln V.ter Act's Sectton 404 Pro
grim (May29, 1987, Wlshington, D.C.).

315. 33 U.S.C. § 1344(5).
316. Author;zed dischlrges. u we11 as per

• it vtolltions, Ire yiolltions of section 301(.)
of the Act, 33 U.S.C. § 1311(1), subject to

, EPA's ,entorce.ent .uthortty under § 313, 33
u.s.c. § 1319.

317. Ael4rks 0' "'.Str.nd •• boye note 314.
318. See § 314 of the vner Qui1ity Act of

1987 (Pub:L. Ho. 100-4).
319. See. ~, Matter of AI.. d& County

Assessor·~P.r~. 672 f. SuPP. 1278. 1279
(~.O. C.l. 1987,; U.S. v. l,rtins, 627 F. SuPP.
76. 83 (W.O. ly. 1987). U.S. v. Edwards~667 F.
Supp. 1204, 1207 (W.O.Tenn. 1987).

320. 33 C.F.R. § J26~3(.).
321. See• .!.:!:_. U.S. y. Lukins. 657 f.

Supp. 76.~-8J11~0. 'y. 1987); u.S. y. River.

Y. EnforCOlent

Enforcr.ent c.seS tncrelslngly occupy center
suge tn 404 "gulnton. not surprlstng for I
progn, with .round 400.clses pending In .id-
1987.J" Section 404 divides enforce_nt
responsibilIties between EPAInd the Cor~s. seS
strlcting the l.tter to penait vl01ltlons. I
Only EPApossesses luth~Uty to enforce 19.i nst
un.uthorlZed dischArges ",htch constitute 3~'
hr the llrgest bulk of enforcetDl!nt cues.
The 1987 ..e~nts to section 404 explnded the
enforcement powers of both the Corps .nd EPAto
Inclugta llIPOsltton of .dIIlnln,..t1ve pen.l
ties, but the lllendlDenU left the generll
dtvlslon of enforc~nt luthortty intlct. Reme
dies fo,. vlol.tlons Include tnjuncthe relief.
Including restO,.nlOR orders. Ind civtl .M
crl.t".l pen,IUes. In Iddttton to govel"ft1llent
tnltt.ted enforce .. nt, ctttzens .,y Institute
enforCellent .cttons. This section surveys the
ehtef 404 entot"Ce-ent Issues.

A. Detecting vtol.tions

The Intergoyernment.l nlture of the 404 pro
gr.. Is nollllere better n lustrned th.n In en
'orc .. nt. In Iddttlon to the division of
enforclltlllentpowers between EPAInd the Corps,
federll .nd stlte ftsh and wildlife .genefes Ire
frequently the .atiYlting forces behind enforce
.ent .ctions. since they often fIrst detect
Illeged viohtlons.Jl9 Corps regulltions en
cour..ge reporting of ylolations by other .gen
ctes .nd the public; a1Uoencou,..ged Ire joint
surveillince pr~res. Aerl.l survetllince
1S not uncommon. Ind se.rch wa,.r,nts to eon-

proftibitlons .nd eSUbJisn., process for ~Y.,lu
.ttng ttl~ lllerits of the petltfons. 1i0IofCY~r.to
d4te EPAtlU yet to O~vote the re50urC~Snec~S
S.,., to .. te 404(c} 4n effecttye yentcle to
dest9n4t~ htgh v.lue wet I.nds .nd special .qu.
ttc sites unsutt.ble (or dtsctl.rges •• Ithouyh •
r~cent effort underuten t~ Yort Count)'. Hai ne
offers hope (or the future. 13
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340. See • .!!..i.!_. U.S. v. L,rt'ins, 6!l7 f.
Supp. 76 lW7b. ~1987) (S40.000 pen.lty, to be
forgiven if resto,..tion cOCllplete .,itllin 6
CIIOnths); U.S. v. L.-bert. 589 f. SuPP. 366 (K.D.
Fh. 1984) (SSO.OOO pen.lt, reduced to S25.000
upon cOIIIPlet t on of res tOrlt ion wort D)' dlle
cerUin) •

341. 107 S. Ct. 11S31 (19117). Su U.S.
Const. Ull!nG. vu , ("In Suits It comOn law.
where the v.lue in controve"sy Sh,ll exceed
twenty doll.rs, the right of tri.t by JUry sh,ll
be preserved •••• ·)

34Z. See ,bove note 338.
3"3. m S. Ct •• t 1838-39 (llso d1Stin

guislting civil pen.lties tram public nuls,nce
where the rClltd)' is usu.lly injunctive ret1ef).

344. Id. at 1839-40.
345. -see .bove note 318 lnd .CCOftlp.nylng

text. lilItl15 Roofing v. OSHA. 430 U.S, U2
(1977). the Court deterained that illl)Os't10n of
Idministrltive penalties did not require, Jury
trill. IS by autnorlZ1ng ;UCh pen.lties Congress
so did not intend -to chote Wle .Irudy crowded
feCIer.l courtS.- Id. It 4S~. See QpencnOWSkl.
Ch.nging tne Huu.=e-af 'edel'a ItnforUfllfnt of
[nvlroftlltnul L,ws, 17 [nvU. (. Rep. 10.l04•
10.l01-10 (l9A7r (.also suggesting thll lui t
.igllt produce grelter reliance on ne90ti.ted
sen lellCnts).

346. One court did employ lull to conc lude
thlt. because tney .re retri but"i'¥e in nlture.
ciYil penlltles dO not suryiye the de.tn of the
d1scharger. However, his estlte WIS neverthe
less litble for restorUlon IIItl5ures. U.S. Y.
EdwardS. 667 F. Supp. lZ04, lZ14-15 (W.O. Tenn.
1987). Hate thlt be'luse the Seventh Alltndlnent
does not Ipply to the sUtes, Minneapolis' St.
l. R.R. v. 8ondbolls. 241 U.S. 211 (1916), !!l!
shou1d hive no effect on st.te enforcelltnt.

unde~ CompletIon of the wo,.t. courts comm'ndJ48~
djsch.r9~r·s .ttentlon to re~dl.1 me.~ur~s.

JUdici.1 ImpOSitIon of Civil pen.ltles Will
becoll'e ..are COlllJ) ItJt in ttlt w'''e of the Supreme
Court's decision in Tull v. U.S •• ""ere the
Court ruled th.t the Seventh Amendment gu.,..n.
tee -- th.t .11 common law Suits involv,ng mo"e
th.n SZO be tried before a Jury -- reqUires •
jury tri.l on the issue 0' whether civil penll·
ties should be iIllPOSed.J-1 AccordIng to the
Court. civil pen'l~ies .re intended. at le.st in
p.rt. to puntsh; they therefore Ire an.logous
to conmon 1•• lctians ;n debt which necessit.ted
jury trhls.J4J But ""i Ie the tssue of .,hether
to tmpose ctvit pen.lties. the Court ~de pt"n
tll.t the .lIIOunt of the pen. Ityllill.i ns in the
discretion of the trl,l judge. lull lIItanS
th.t tllllos;tton of Clvtl pen.lties wiTT'""'requlre
IIIOre litigltion resources. but d1scn,rget's Ire
unlikely to benefit signiftClntly. Fj,.st. the
result should not ,Utct the illPosition of ad
atntstr.tiv5 Denlletes which the 1977 •.encs.ents
.utllorized. 4~ Second. it cle.rly ~ttS no
clange re91rcSing 3Uj"ncthe relief sucll U res
torltion orders. It is poSSIble. hOwever,
tllit lull mtght ute less litely the illClosition
of .l~.ttve relief, whereby subst.nti,l clvil
penalties Jlf forgiYcn u~n completion of reme
di.l wort.

..

331. See Qenerilly W. ROdgers. lbovc note 1.
§ 4.1l atlIz:Ui; W.nt •• bOve nate 12. I~ 46·51
(1984) (provtdes thorough discussion of pre-1984
§ 10 and § 404 c.ses).

332. the CIIOStwell-known restoration ClSeS
Ire the Fifth Circuit's trilogy. U.S. y. Sexton
Caye Est.ttS. 526 F.2d 1293. 1301 (Sth Cir.
1976): "ehIlllnn Y. District Engtneer, 526 F.2d
1302 (5th Cir. 1976). liter dects ton, 489 F.
Supp. 1331 (H.O. Fh. 1980); U.S. Y. Moretti.
526 F.2d 1306_(5th Cir. 1976).

333. U.S. v. Context-Kirks Corp •• 729 F .2d
1294 (11th Clr. 1984) (restorltion orders Should
be based on eXI.tnltian of environment.l flctors
lnd practicalities); U.S. y. Sunset Cove. Inc ••
514 F.2d 1089 (9th ci-. 1975); U.S. »; Sexton
CoYes. 526 F.ld (5th tlr. 1916); U.S. Y.
Llabert. 589 F. Supp. 366 (H.D. Fl •• 1984).

334. Buccaneer Point Esutes y. U.S., 729
F.2d 1297 (11th tir. 1984).

335. U.S. v.·L •• bert. 589 F. Supp •• t 373.
336. U.S. Y. -cc of Floridl. 172 F .2d 1501

(11th Cir. 1985).
337. U.S, v , EdwUdS, 667 F. Supp. 120-

(W.D. Tenn. 1984,; U.S. v. Llrkins. 657 F. SuPP.
76 (W.D. Ky. 1987): U.S. v. Tul'. 615 F. Supp.
610 (E.D. v•• 1983). rev'd on other groundS. 107
S. Ct. 1831 (l987);u.s.'Y." CUllberllnd F.nas,
647 F. Supp. 1166 (D. HaSS. 1986,.

338. See Tull Y. U.S •• 107 S.Ct. 1831. 1838
(1987) (relytng on the 1977 legisllthe history
lnd EPA s ~nalt1 to conclude th.t Con9ress in
tended chil per-alties to serve retributive and
deterrent functions IS -ell IS COIIIPenutor)';
retribution to be b.sed on seriousness of viol.
tion ind liCk of good faIth).

339. See.!.:.!.:... U.S. Y. Conr.d. 745 F.Zd 30
(11th err:- m4) (1"1".lng a penalty of
S100.000); U.S. v. Tull. 169 F.2d 182 (4th Cir.
1985 (.ffl ... ing I pen.lty of 1325.000). rev'd,
101 S. Ct. 1831 (1987,; U.S. Y. Cumberland FullS
of Connecticut, 647 F. SuPP. 1166 (D. HiSS.
1986) (SI50.000'; U.S. Y. C• .-pittt, 669 F.
SuPP. 684 (D.M.J. 1987, (S23S,OOO).

The re.edhl Riturt of restor.t ton orders is
complemented by the .uthortty to seet civil pen
• ltlel ""fth cle.rly include • punttive e Ie
.ent.J38 A nu.ber of courts h.ye illposed penll
ttes in 5§cess of $50.000, l.rgely for deterrent
effect·_] Howeyer. often I chil pen.'ty is I
.elns to ensure th.t restorlt ion wort is COlll
phted: by reduct ng or e 1 tlli nn i ng the pen.1ty

,.estorH Ion orderS with some frequency.)31 The
usu.l pre,.equlsite h • gove,.n_nt restor.tlon
phn th4t confer'S .... allllU. environment.1 eene
,tts. is fusible, and Is equ'lttfly related to
the .quit ic d,lII.ge inr I icted. the t)~'iU i es
often de~nd only parti.1 restoration; and
SOIIICtilllCs restoration hu been denied when the
advance of feder.1 jurtsdtct!~2 confused both
the dt sch.rger .nd the Corps, when th~ffurt
dete,..ined cUsclarge to be de .inilllUs. or
where the5)6 was no speciftc-;'estoratlon pl~n
SUb.itted. Howeyer, plans lIuting the crl
urta above i.ee regul.rty itnposed upon 11leg.'
dt SCNrgers .3Jl,

C. tiytl PeRilties
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355. Hattonal Vtldltfe Federation v.
Laubscher. 662 F. SuPP. 548, S~O (S.D. Tex.
1987) (declining to order restor.tion or i.~ose
I fine for an i11egal fill where the Corps .nd
(PA took no enforcement ,ction).

3S6. U.S. Const•• I_nd. Y. See generally
O. Callies.'F. 80sselllln , J. B.nt.-;-The tatlngs
Issue (1973); 40 C.F.R. § 233.23 (state 404 pro
gr.,. approv.l requirement that SUte Attorney
General .n.lyze state law of regul.tory
takings) •

357. See W. Rodgers. above note 1. § 4.14
(euIDinini"the nnigation servitude); see at se
uiser Aelna v. U.S •• 144 U.S. 164. 11411l7§}'"
(n.. tgltion servitUde part of the federal gov
eMInent's cOlllllercepower).

358. Agins v. Tiburon. 447 U.S. 255. 263
(1980,: Andrus y. Allard, .. 4 U.S. 51. 6S
(1979); see L. Tribe. American Constitution,l
Law§ 9-~d ed. 1988).
----359. TheanI, reported case not Subsequently
overturned to declare the denial of • 404 pe~lt
to be a tating wlS 1902 Atlantic v. Hudson, 54J
F. SuPP. 1381 (E.O. Va. 1983). discussed in
Want. The T'kin~s Defense To "etlandS Regula
tion. 14 [nvtl •• Rep. 10.169. 10.113·1S (1984)
(distinguishing the case on the court'S willing
ness to ,overrule the Corps on the vllue of the
wetlands·.t issue. Ind its fault, rulings on
Riyers and Harbors Act jurisdictton and the
water dependencytest).

360. See below notes 380-86 and a"OGIP.nyin9
tellt. -

361. TheTuc:kerAct. 28 US.C~ § 1~91. gt ves
the Cllhas Court (fo,..erl,. the Court of C14illls)
eaclusiYe jurisdfction over Su;ts for eone, d,m
ages tn ucess of SlO.OOOagainst the federal

A. 404 Tatings Jurisprudence

404 tlkings claims seeking IIOnetary cOlllpen
satlon in excess of S10.000 are he.ra initially

!:ur:~36fll~::il C~;~~: t~:tle!:f:;a!04d~!~~!;!

The Fifth Amendment,rohibltion '9dlnSl the
tating of prlv.te property for "ubllC use lias
ah ..aY~sJurlr.eClIn the baclr.groundof 404 re~uta·
t Ion. Once it bec.IIIt!clear th.t jUrlSdlctlon
extended beyond the traditional naVigability
confines. penait denuls could no longer be 'n,.
sulned 'rata scrutiny under the takings c1a~!~
by the ObScurenavigation servitude doc:trine.
Since the theory behind the lAtln'ls chuse is
that justice and fairness HAIU the burdens so
ciety can 1I1pOSeon individual property own
ers.:JS8 the issue in 104 regulation is; 1IIften
h.s • pennit deni.l transgressed those ide.ls so
tn.t compensation is due? To date. judichl

" decl.r.t~ons of takings due to ~O~S~e,..ritdenial
hne been vi rtuilly nonesfstent. lteverthe-
1ess. recent Suprelle Court ruJi ngs are Sure to
encour.gS6olncreased allegations of regul.tory
t.kings. this section -Ulllines the t.king
issue and 404 regulation in the context of these
developments.

YI. The T.t'ngs Issue

It •
318. See above §§ I.C and F (discussing HRDC

v. Callaw~and HWFv. HarSh).
349. See Hetr. 'Citizen Suits' 8ecome •

Po ulAr 1reIoon In tlii F1 ht X a,nU Industrul
a uters.. t... r.. at
(discusslng the ·cltizen suit c&lllpaign- under
§ 402 of the Clean Water Act); Thomas, Ctti1l!n
Suits and the "POESPro rl.: A Review of ele.n
ater t CIS ons. nvt • L. ep,. •
(1981); see generally J. Htller. CItilen Suits;
Prtvate ~orce.ent ot Federll Pol lut,on eontrol
laws (1981): Coament. the iuse of e,tllen.Sult
YiiTO'rcetlientIn (nyt rorunenuI law: ReconC:lilng
Pr'Yate Ina Pubhc Xttorne~s Gene,.,l. 81 NOrth.
western V.l. Rev. 220 (1987 •

350. See Thocnas.above note 349 (di scuss; ng
suits where-~e"'it noncomplfance is b.sed on the
penaittee's own periodiC discharge .onitar;ng
reports) •

3S1• .108 S. Ct. 376 (1987) (good 'afth alle·
gltiOns of tntenatttent or ongo.ng violations
necessary).

352. See above note 21B .nd accompanying
tut. -

353. In order to transfona a present yioll
tion Into a past yfolation. the dfscharger
should hlye to demonstrlte -remedial steps thlt
hid clearly achleyed the effect of curtng .11
put violations by the tiM the [citizen) suit
"IS brought.· 108 S. Ct. It 388 (concur ri n9
opinion of Justice Scilla).

354. H&naonCoyeConclOllfnlumAss'n s , Harsh.
815 F.2d 949 (3d Cir. 1987).

The Suprant Court's rec:ent dectslon in
"'altney v. Chesapeake,BayFoundation. w"ere the
COUI"t ruled tll.t cltizens Could ~gi brtng sutts
based wholly on put ylolations. ii unlikely
to affect 404 citizen en'arcsent.lS Illegal
dt scharges of dredged or f111 JIIteril) relllolin
statutory violations untO they are penaltted;
they therefore are notJg~st. but present Viola
tions of the sUtute. Ho-ever. tlilO other
recent decisions. one rultng that the Corps can
not ~ ~OIIIPetledto enforce .ts penaft condi
tions. 5 and the other denying judicial rel'ef
In the ~bsenc;e of government enforcement
efforts.35 are potentill1y severe limit.aUons

Whi Ie Ct t hen sui ts have proved crt t Iul te
cDCIIPel1ingthe Corps to rt!cogniJ& and malnuin
the scope of the 404 program. the clttlen
role tn en(orcellient hu not been a1J~rOlllinentas
elsewhere In the Clean Water Act. This may
be explainable by the fact that 404 entorcelllent
often turns on whether in fact " discharge
occurred In • ·"01ter of the UnIted SUtes ,•
""fie taDst enforcetllent uttons chl.lng viola
tions :f!!osect fan 402 invohe no such uguable
tenas.

D. C.t.zen Sutls
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property's upl.ndS (20 .cres) .nd those wetl.ndS
thlt the Corps oHered to pennie (20 of t~e 80
.creS applied for) w.s equal to the ~unt
Jentgen origin.lly p.io for the property.

370. See. ~. tht Delton. .nd Jent?en
exa.ples,~bove notes 362 and J69: see a So
B.rton 11•• bon note 84•• t 388-89 (iilfisu I
yeu 1985 the Corps dented only 36S of 8.!iOO
.pplications for 404 pe,..tu. roughly 4.31.). In
effect. when it restricts .nd conditions pel"llli•
•pprovl.15, the Corps is engaging in • fOnDof
-trAnSfer.ble development right- .utnori ut ion,
• concept the Supreme Court .pproved in Penn
Centr.l oTrlnsp. v. Hew York City. '38 u.S.
.t 131.

311. See FlorlClA Rock Industries v , U.S.,
791 F.2dm. 895 (Fed. Cir. 1986).

372. See td. at 897.
313. V.-.r902-03 (rejecttnlj uclusive re

ll.nce on~ ·temedi.te use- v.lue); see Heyers,
Murky WlterS: Florid. Rock Revisited. Hat'l
Wetl.nds Hewsletter (July-AUg_ 1986) .t 17.

Although the pec~l.r v.lue of the limestone
wetl,nds fn suburb.n Hf •• 1 .,y foreclose. t.k
fng in that sltultion •• nd the Feder.l Circuit's
hfr lIIrt:et Yil"e test is effectively .nother
exp.nsfon in Itowbroadly the property at issue
'is to be Chlricterized, dfcti fn the Flortda
Rockdecision is sure to encour.ge other t.klngs
CI,IIIIS. In describing the n.ture of 404 regula
tion, the court I'PSed into the WOOdenolcnotomy
of distinguishing between regul.tion tnat
secures • PUblic beufH fr. th.t .tIten pre
vents. public h.nI.JT4 Worse. the court class-

SUCh.n unusu.l sltu.tion in f.ct .. t~rt.l
Ized, .g.ln In Florid'. ~here • limestone .iner
wIShed to transfonn its suburb.n Hiami wethnds
into. like In the process of fts lIining Opera
t Ions. Denied. 404 penai t. in l.rge lleisure
Clue to Objections by EPA, the Ffsh .nd Wildlife

" Service. ~ other feder.I, stlte, .1Id local
.gencies.J Florldi Rock Industries cliilled •
tlk ing .nd VIS aw.rded oVJf S1 lit 11f on do11us
by • ClIiils Court judge. 2 Thf~ result IotIS
overturned by the Feder. I Circuit in 1986 be
cause. whOe the 404 pennit deni.l foreclosed
aining. it did not inhibit otMr econOllliCl"y
vl.ble uses such .s s.le of the property.
According to the .ppell.te court. the government
could successfully defend .galnst • tlting if It
could show that the burdened property hid • f.tr
.. rltet Yllue. even tf that y.lue w.s due to
speculators vi 111ng to purchaSf! the property in
the hope thlt3f5gulltory poUcles illig'" ch.nge
In the future.

till! property to be conSidered in detennlnlny
..hether there IS .n economlc.lIy vUble use -.
.ccountlng for both permitted .ctlvltles .nd
.ctlv1tles beyond the re.ch of regul.tlon '
Should Insullte IIIOst.0. deCIsions 'rOlll Uklng5
,huse viol.t ions because ItOst pennits .re not
denied outright,370 .nd IIIOSt developers ~n
.dJlCent upl.nds. A successful Ukiny, cl.im
.pp.rently would require • tr.ct of property
.Imost entirely wetl.nds, the economic vi.billty
of IIdItch wiS lItholly dependent on tl"lnSfol"lllin!l
those wetl.nds.

government. CllfllS Court decistons ue Ippe.led
to the feder.l Circuit, 28 U.S.C. § 1295(.)(3),

362. Deltona received one § 10 penD't (or
the ~rCO River Ire.' in 1964. _hen lhe Corps'
permit cri ten I wlS li.i ted to considering lilte
ly eft eets on navigil i on, Ind .nother for the
ROberts 8" Ire. 1n 1969 und~ the Corps' public
interest review. See Deltona Corp. v. U.S•• 657
F.2d 1184. 1188 (~Cl. 1981).

363. The Corps denied pe,..its for Barfield
8.y .nd 81g Key. while gr.nting permlts for
develoPllf!nt of the Co11ier 8.y tritt. Id•• t
1188-89. -

364. Id•• t 1191-92 (relying on Penn Centr.l
Tr.nsp. ~v. Hew Yort ctty. 438 U.S. 104. 124
( 1918)).

365. Id. It 1192 (relying on Agins v ,
T1buron. "'4l) U.S. 255, 260 (lll80) .nd other
SupremeCourt .uthority).

366. Id. (noUng the existence at 111 Icres
of upllndS wtth the Barffeld 8ay .nd Big lCey
tr.cts vith • total .artet v,lue of S2.S
.. ill ton, 'while Delton. paid only Sl.2' 1II11lion
for all of those tracts).

367, Id•• t 1193 (d1l11Unittonof .. lue .lone
insufftcient for I. tattng).

368. Id•• t 1192-93 (relying on Penn Centr"l
Tr.nsp. ro7 Y. Hew Tort Ctty. 438 U.S. It
130-31)•

369, In • COlllP.nton cue to De Iton••
Jentgen v. U.S•• 657 F.2d 1210 (Ct. C1. 1981).
the Court of CliillS reJected. 5i.flir talting
clai. based,on dental of peraits to fill florid.
lI'ngrDves• The court found no tat 1ng because
the upper r.nge of the estt.,ted v.lue of the

The Deltoni test ts me trut few f",strateG
developet'S Clft nUsfy.3 Its broad .,iew of

,.se concerned Delton. Corpor.tlon·s pi."!. to
convert thous.nd5 of .,res of ..an9rove wetl.nca
on H.lrCo hl.nd In couul FlOrid. to -tinger
fill- residenti.l development. Delton. w.5
Clugflt In the eJtpUSIon of 40. j urud I" Ion,
having purchUed the property In 1964 .nd re
ceIved section 10 pel"llllts to develop two of Its
five ~r.cts prior to enlct.ent of sectfon
404.36 However, in 1976 the Corps denied 404
pel"llltu for bo of the three reNining 31S'cts,
and Delton. cl.fmed I regul.tory t.king. The
Court of Cl.i-s rejected Delton.'s .ssertion.
even though conceding th.t the Corps -subst.ntl
.Ily frustr.ted- the developer'~64re.son'ble in
vestMent-b.cked ezpect.tions.- The court
ruled th.t Delton. fltled to Show the denhl
left 156tth -no econocniCllly vhbl! use of its
hnd.- citing the flct trut development VIS
foreclosed only on one-third of its tot.l pl.nn
ed lots; even on those ,r.cu denied pe,..lts
there _IS suffictent uplinds not requiring P5¬ i
IItts to double Oeltou's tntttll i"vestllent.
Spec1tiully rejected vu Delto... 's .rgUllf!nt
th.t its property VIS t.ten ~\'Iuse it _IS de
nted tts .on prottUble use. Also rejected
w.s the 1.11egnton thlt the url1er penatt
approvAls cre.ted a reaSORable upectation of
subsequent .pprovIls; the only ezpect.tton th.t
wlS reason"ble. ,ccOrding to tile Delton. court.
_IS .n eco~tc.l use, loolefng I.t the property
.s " Whole. +
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JaD. See .bove note 103 .nd .cca-pln),ing
tellt. -

J81. 107 S. Ct. 2378 (1981) confirlDing the
strony sign.l sent fn ~n Diego G.s , Elec.
CO.Y. Cft)' of S.n Dfego. 4S0 U.S. 621 (1981).
where. four-Justice dissent .nd • concurrence
optnioned thlt IIOneU,.y dlm,ges should be
.w.rded for reguhtory t,lltings.

382. See .bove note 377 ,nd 'CCOl!P,nylng
tellt. -

383. On the tlltings cases 'rom the Court's
1986 tena. See L.rge. The SupremeCourt .nd the
Tlkings Chru: The Sureh lfor A Better Rule.
i8 En'ltl. C. J (1981).

384. Holl.n v. ~: itorni. Coistll COIIID15-
s ten , 107 S. Ct. 3141 (1987); Loretto v , Tele
prompter ""nnlttln CATY.458 U.S. 419 (1982):
K.iser Aetnl v. U.S., 444 U.S. 164 (1979)•

385. Kaiser Attn. v. U.S•• 444 U.S~ at 161
(Corps elrHer indfClttd ft hid no t 10 pet'lllit
Jurisd; ct ion) •

386. Hodel 'I. Irvtng. 101 S. Ct. 2076 (1981)
(right to tr,n5fer); utser Aetnl 'I. U.S6, 444
U.S. 164 (rtght to e~clude).

381. In Penn Centr.l Tt'lnsp. v , Hew York
City, 438 U.S,•• t 453-55. the COlirt tndtClted
th.t ~rOld-based Calprehensive pl.nning w.s less
likely to run .(oul of the takings chuse be
c'use it tendS to seCure .n -''1erlge rectprocttl
of .dYlnuge.·

388. Keystone 8ituatnous Cod Ass'n v.
Oe8enecstctus.55 U.S.L.W•• 327, .332 (1987).

In defending 404 regul.tion in the .nticip.-
"ted welter of ukings csses , the govern.nt ",iII
w.nt to .. ph.sfze the distinctions between these
clSes Ind the 404 progrl!!. first. deni.1s of
404 penatts do not represent seizures of proper
ty interests, or IttelllptS to Secure public bene
ffts wfthout pa,..n~. Inste.d. they .re driven
by • bro.d-blsed set of COII1prehenshe enyirOR
lllent.l guidelines deSigned to prevent389ublic
h.1"IIIS ISsocflted with wetl.nds losses. In
essence. penait denhls restr.in property uses
th.t .re tantlmount public nuis.nces; such regu-
1.tian. the Court r~tly .ffirmed. r.rely
requires cOlipenSition. Second, 404 penait
deni.ls h.rdly involve brolten blrg.ins; the geo·
graphic scope at the progr... fs nowNell set
tled. Ind the only constitution.l gu.r.ntee
1.ndChmersIlly ISsert .,Iinst regulatory pro
gr.1IISis deni.l of econOlllicv.. biUty. tlking

'!lilt d~n"ls. first. in Mlver~idt' 8. V11'W It
instructed courts not to Interpret 4UOJUrlSdic~
lion so 1$ to .."old utings C"'1II5. Second.
in Ffrst English [v.ngeltcal Luther.n ChurChv.
Countyof Los Angeles the Court tln.lty .pproved
.w,rdlng IYne1 a~ges for t .. por.ry regu,.tory
t.lings.J Th1Sresult will not only encour'~t
utings cases but will focus the litig.tion in
the Cl.illls Court .nd the Feder,I Circuit where
1ndtciilons ,re th.t SOlllt ,hi ... nts III'Y sUC
ceed. Third. the Court hu in flCt fo~g
Some regul.tions to h.ye worted t,kings.
Most of these uses hl"e concerned si tu.tions
where t"'laIeguhtton seeftltd to be seiJJ~Y In
eiS.-.nt, disrupting I b,rg.tn. or
eli.in.ttn!al ·fund... nt.l .ttribute of pro~erty
ovnershlp.

..

314. Id•• t 904. for critfc's. ot the pub-
1fc beneTit ys. pubUc hi". d'chotOllY. see
"ichel .. n, pr2Rr'ty. Utility Md F.irness: 6MD
menU on the'Mc.1 FoundatIons of 'Just COII
fensul0n' t.w, 80 HirY. C. Aey. 1165, 1196-91
1961) (11lustrat1ng the difficulty of classify
ing reguhtions IS cOlllpenSibleor not ACcording
to whether they prevent hlr.s or extrlct bene
fits); see 11so PennCentr.l •• bove note 368•• t
n.43. w~~Supreme Court suggested that the
·prevention of hAl'II- Clses IctU.ny -are better
understood IS resting not on Iny supposed
'noxtous' qUlltt1 of the prohibited uses but
rlther on the ground thlt the restrfcttons were
reuonibl)' rel.ted to the t.plelllentition of •
policy ••• expected to produce videspreld public
benetit .nd appltcable to .11 si.fllrly situ.ted
property. -

375. 791 F.2d at 904.
316. See• .!.:1:.. St.te 'I. Johnson. 265 .\.2d

711 (He. IDO).
377. See 191 F.Zd It 904. (·Dent.l of the

penatt requires [Florida ROCk)to .. int.in .t
tts ovn expense I flcilfty. the wetl.nds. which
by presently received wiSdOlaoperates tor the
pUblic good•• nd benefits I l.rge population who
.. ke no contribution to the expense of .. 1ntltn
ing such I. flc111t1. This appears to be •
sttult10n where the b.l.ncing of public .nd prf
vlte interest is .uch !lOre deserving of cOlllpen
Slt10n for 'ny loss .ctuilly fncurred.-)

378,. See, e.G•• Barton 11•• bove note 84•• t
313. - ~

379. See Ibo'le § IY.A. In 404(c) s1tu.-
ttons. the 'ppitc.nt ",fll h''1e .lre.dy invested
substanti.l tfllt Ind expense in the Idllltnist,..
l1ye process. Hareo'ler. the record for JUdtci.l
revi ew will be one fn "'"fch two goverftlll!ntIgen
cies u1ti.. tely dts'greed In their views ot the
public interest.

The Sc.IpretlleCourt seems to hlye ensured •
sp.te of CAsesIlleg1ng tlkings due to 404 per-

I. Recent Supre.e Court tues

tfied preserving the wetl.nd .t Issue .s f.lling
into the former c.tegory. convincing itself th.t
destruCt jon of the wetl.nd would produce no s5fs
taus ""ter polluUon. thus doing -no h.na.
ReliAnce on such In .rtificl.1 dichotomyh.s led
SOllIe st.te courts to conclude th.t wetI.nd de
velop~gt prohibttions were regulltory Uk
tngs. TheFlorid' Rockcourt Seemedprep. red
to counten.nce , 'eder']7fatensfon of this _is
gufded fnterpretltion. despfte wfdesprUd
recognftton th.t wetl.nd fflls produce, v.riety
of public h.,...s. 'ncluding fncre.sed flood
rtslts. shoreline desUbfliut'on, dt_fnished
groundw.ter rech,rge. 1ncre.sed sedfment.tfon of
surhce Wlters. .nd d... ge to cOftllercfll .nd
sport f'sher'es IS • result of h~nUt destruc
tion .nd food ch.ln .1tentfon. Neverthe
less, especi.lly fn view of the Supre.e Court's
recent pronouncellents. FloMdl Rod's leg.cy is
lU.ely to be 'ncrused ch.llenges to 404 pe""t
dent.ls IS unconstitution.l t.tings. TMs is
especi.lIy Hltely tn sf tUitiOns ""'ere EPA hIS
eaercfs519 its veto .uthortty under section
404(c).



teat.
407. See aboye not~s l80, 289 .nd .ccomp.ny·

ing tut.-
4OS. See .bove notes 290, 365. 373 and

ICCOIIIPlny;ngted.
C09. See above note 275 Ind .ccomplnylng

text.

398. See Ibo'e § I.C.
399. )ii .bove note 89 .nd "comp.ny Ing

text.
400. See Abl.rd , O'NeIll, .bove note 13.
401. 'Jet .bo,e § I.F.
CO2. 'Jet above notes 39-Cl ana ICCOlllpany,n9

text.
403. See .bove notes 81·83 .nd Iccompanylng

text.
40C. See .boye notes 129·37 Ind ICCOIIP.nying

teat.
40S. See aboye notes 286·88 Ind Iccollipanying

text ••
406. See .bove note 307 .nd IccotnP.nying

Just 'S diSturbing .5 the f., lure to ISse,.t
JuriSdiction is the .pproYII of llrge-sCile com·
IIfr,tal and agricultur.' develOPllfnts by .llow-

!f1.:::~:c';~:ct~c.:~~in~I::~~0!e~~40~0 aST~:
'Sweedens SWIIIP cue does Nte clear th.t EPA
need not t.te an .pPI1i~t'S InllySis of .1ter
natives .t face y.l ue , lut if the C04 pro
grill is to effecthely conuin wetlandS loss.
the 404(b) guidelines must be interpreted to
forbid signific.nt wetland losses irrespective
of whether there .re~85.ct1cable alte~.tives to
partlcul.r prOJects. 50 long IS the .pplicant
retains .n econOllfIdJ1Yviable use of its pro·
perty IS • .nole. lec.use the Corps lIIIin•
tains It !Ny \'b~erpret the guidelines indepen
dent 'rom EPA. such a change .,111 requi re .n
.mendment to the gufdelines.

The guidelines .150 ought to exerClse closer
supervision over tile Corps' gene,.11 pernl1ts and

.quat'c rnYlr~nt. The ~phaSls on 404',
plur.listlC reylew procen hiS helpeo tile "ro.
gram overca.e SOIM or tile proDIfillS 'ssoclated
wi tft the reyuI.tory ,lilt)iva \ence that • Iso hu
been. h.ll .. rk of the program.

Nevertheless, 404 regulation h., e&perienced
.n extretneIy rocky fi rst fi fteen yurs. In
f.ct. without the lid3g~ the courts, especully
the C.II.way decision '~9~he "'t10nal Wild-
1He Federn ion sett lement, it is unl I te Iy
th.t the pl'egr~ could h.ve survived the hostile
reception given It by the Corps. Predictions in
the .1 ddle 1970s thltctf6ct Ion 40ClifOuld prOCluce
• Corps -ren.1SSlnce- were surely prelllalur51
.5 the -regul.tory refOrM- years soon Showed.4
The Corps has consistentl, resisted ISserting
regulatory control o,er inhnd ,,'1!ztlands, fIrst
cl.i.lng • I.ct of Jurisdiction, then .tt~
tlng • categor;~~ eae.pt1on through the general
pel'llit pr09r.... Ind IIDSt recently, chiming
the ri9ht to decline t~otxercise juriSdiction on
I _cue-by-c.se buls. 0 It the courts ulti
.. tely Slnction selective .ssertfon of juriSd;c •
t 1on. the progr_ cannot hope to •• teria Ily re
duce the innuII r.te of wetl.nds loss.

to
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389. See .bove notes 365. 368. 373 and
iCCDnlP.ny;ngtext.

390. See .bove notes 368-69. 373 .nd '((OGI
plnyi ng tiit.

391. See above § 111.0.
392. see text .ccomp.nying note 378; 8.rton

I. Ibove note 15•• t 214 (.nnu.l wetllnd losses
if 300,000 to 450.000 Icres).

393. See Agins v. Tiburon. 447, U.S. 255.
260-61 (lJib) (tltings necess.rtly inyolve •
weighing of public and privlte tnterests'.

394\ ~. !..:L.. above notes 243-C4 Ind
IccoapanYlng text.

395. ~ above nates 262-65 and .((OIIp.nylng
text.

396. See above note 244 (elf.fnltlon of
-gre.t weTgJit- .ccorded to the views of feder.l
Ind stlte ftsh Ind wildlffe 'genc1es'; .bove
notes 80. 245-50 Ind IccOlllp.nring text (limita.
tions on .dlltntstr.ttve IPPu1s,; note 275 .nd
,ccOIIIP.nyfng text (Corps' .b; 11ty to Interpret
404(b) guidelines independent ot EPA)~

397. See above notes 25C-Sfi.nd ICCOlllP.nylng
tut.

404 I'egul.tlon Is charlctertud by •
hell thy. pluralistic review process, • good deal
of reguhtory _iv.lence. Ind • consld~able
•.aunt of Intergovernmental tension. PluraliS
tic review ts • consequence of the progr•• ·s ex
p.nsfve scope, both tn ter.$ of geogr.phlc
Jurtsdt ctton .nd 1n the great uri ety of
.ctfyltles It regul.tes. Vfth such. broad Cln
VI5S. ..tlng pel'llit decfsfons only .fter .n
opportunity fo,. Iffected Indivldu.1s .nd .gen
cfes to beCOllf fnvol~ Is in essentt.1 to the
pregr... ·s leglUNcy. 4 f'IoreoYer, plur.listlc
review IJtproves prospects for Identlfyfng prlc
t leabIe, 1ess dlllagf ng ldiemu tves • the hurt
or the penalt ert ter... While the Corps of
Eng1neers his made SOlIeIUmpts to reduce the
Innue~§~ ot ccanent .gencies in penlit deci
sions, the courts hive been sensitive to
adverse comnu by .gencles with envirOnlll!nUI
expertise. This is • he.lthy developaent for
, progr.. hnyfly dependent on v.lue JUCl91111!nts
• bout the .vail.bllity of .ltemathes. the
efficacy of mitig.tion lIIfuures. Ind the uh
unce or signtffclRce of l(Iverse effects on the

YII. Conclusion

Into .ccount all the property .1 Issue.)U9 ~I
ton •• nd rlorld' Roct Indic.te th'l • Yery b~
-;TiW 01 the property .,i II be t.ten, inc IYdIng
upl.nCl uses InCl pe1'~6teCl usu. in ucerUinlng
econ0lll1c vi .bi Ii ty. Horeover, EPA's inter
preUtion of the C04(b) guidelines, .....lCh
requires applicants to focus first on muns of
accomplishing th~~r ~roject purposes without
filling wetl.nds. 1 should help elimin.te some
potentl.1 tlklngs clal~ .nClhelp ans~er others.
finally, unlne the right to bclude .nd trans
fer, the right to develop hiS never been held to
be a fundillenul ntribute of property owner
ship. Ghen the high soch~ S0ltS ISsochted
with ongoing wetl.nds losses. 9 It ought to be
too lite In the d.y to recognize. fund.menUI
r~ght3H a wetl.nd fill over government obJec
tl0n.
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tellt.
426. Under the Nationll lIet IanClSInventory.

33 U.S.C. § lZ88(1)(Z). Congress hIS subsidlZed
wetl.nd IIIIpping for over a deCide. See a.rton
U. .1I;lIvenOIte84. It 3al. If tnesi'li.ps .Ire
~ed to .. te juriSdlCtion.1 determinltions. they
could subsUfll tally reduce .dminhtrath·e ceses ,

4Z7~ See Ibove tut between notes 194-95.
There seems to be no compe11;ng renon not to
.uthori~e st.te penait program juriSdiction oyer
dl •• ters. thus entirely dhpilCing Corps 404
pe".t ts ~ In thi s event. Congress lIIi gilt want to
conft ne CorpS § 10 penn; ts (see aboye note 11
and aCCOCllP.nyingtext) to naYi'iltion concerns.
assullliny state 404 progr.ms provide opportunity
tOI' pubItc anel interagency revi ew .nd comnent.
Ipply the 404(b) guidelines. and .Ire Subject to
EPAveto. ~ 33 U.S.C. §§ 404(9)-(h).

420. Ser Power. Ibo"e note 2.
421. ref aboye note 137 and ",ccomp.ny'"Y

tut.
4l2. See above note 329 Ind accompanyi"g

text.
4Z3. See Nagle. Ibove note 85.
424. '3ii" notes 108-110 and Icco.".ny ing

tellt.
425. See 'bo"e note 51 lind accOIIIp.n,i "9

Wh~le lIDt e"U~l, ~. tClA U'I the ChlCitt-n
cou,._4c:u the Corsos' IImDlvalence IS long
sUndIn9 .nd st ill evIdent. A\ recent I, u
19H5. the hud or the Corps Informed Congress
that 404 was not J!nSigned to be • wetlandS pro
tect122 program. despite leg~Slt~~ve hts
tory lind Supreme Court author't,. to the
contnry. WhiIe, -.shared custody- of the. program
has its Illertu.4ze after fifteen yun It seems
clear' that Congress could h.ve chosen better
custodians. Perhaps H is t illle for Congress to
redue:e fntergoverlllllenU1 tensions and el i.inate
regulatory Mlbivalence by removing the Corps'
penaiiz!tvthority. IS the Senlte nearl, did in
1976. This could be .CcOlllpl1shedby (1)
elevattng the role of 'ederal .nd state fish .nd
wfldlife agenctes tn the penait process. especi.
ally in the determination of wri&her an .rea 1S
a w.ter of the ~1 ted States. (2) trlnsfer.

._ ring Corps personnel to EPAlind federal fish and
wildlife .gencies •• nd (3) incre.sing gr.nt
money to in~e stites to .ssume penalt respon
sibilities. These_Changesneed not necess.r
ity tncruse the cost of administering the pro
gram; by reducing 1ntergovernmenUl tenstons.
they should reduce the trans.ction costs of con
sidering most proposed discharges.

III the ftn.l Ionalysis. it is not the cost of
I.inlslering the 404 progr.m that Should con
cern Congress. but the social costs assoctlted
with toethnd losses on the order ot II mUlton
.cres every three lears. Those costs lI1akethe
current C04 program too expensiye to .. intain.

410. See .bove text between notes 193-94.
Cll. see Ibove notes US-a9 .nd IccOIIIP.nying

text.
412. See Ibcye note 18a.
CI3~ ~ Ibove note l15 Ind Iccomp.nying

text. --
414. See .bove § IV.A.
CIS. ~ above note 297 (no vetoes until

1981. oneucll In 1981 and 1984~ 3 in 1985).
416. See .bove note 379,.
417. 1«" .bove § IV.C.
418. )ii' .boye text follow'~n9 note 31Z.
419. )H" Jactson. .bolle note 116. .t 9

(arguing thlt Congress Should reI ieve the Corps0' tts penat t respons fbi lit ies).

IIIter-the-fact PCl'1lllts. Since the,)' effectIvely
ire"1i:ae the billt'delllof proof IIgllinst dhcha,.g
es, I EPAshouhl demandIllUchgrellter documenta
tion at the .nticipllted effects of gener.l per
.Its. The gutc:lelines should proscribe rehsu
IInce of .ny gener.t permit un.ccomp.nted by
findings. supported by documentuion. thllt pre
yfously .uthorlzed .cthitles .,;ere' tn het simi
IIr in n.tiljre4ffd produced only 'lIIinimal cwaul.
ttye Imp.cts. State progr.. generll penaits
warrlnt spect.1 Scrutfny on the issue of4~ether
they luthorize only s I.n.r .ct tvt ties. The
guidelines .lIsa need to .address Issu.nce of
.fter-the-f.ct penatts .nd cl.rify th.t they lire
not the preferred .ltern.tive to undert"l~g
enforce.ent .g.inst un.uthorfZed dtschirges.

As presently constituted. the IIbtltty of the
progr.. to reduce wetllnds loss is helyily
dependent on [PI'S .bl Iity Md willi ngness to
exercise Its C04(C) yeto .uthortty.414 Although

~:.rt~S t~::I~:t:!s I:n~~eP;::::li5 ~on~~~:c~~:
regulctory progr.. elnnot fln.11, depend upon
vetos or threlts of vetoes. Veto decisions mlY
.150 be more Y1l1~er.ble to t.Ungs c'liillS than
penltt denhls. 1 Use of 40C(c) in • prospecw
tive f.shlon to protect especially i~ortlrS
aqualtc arels could ''1oid SOllIe vetoes.
espechlly i/181 public petitfon1ng process WIS
est.blfshed. but these deSignations .re like
ly to be controversial"~ U. consv.ins and lim
ited to rel.tively few sites.

The 404 progra. needS .ore thin use of
404(c) tn & prospecthe .. nner to .dequately
preserve the n.tton's toetllnd resources. how
ever. The progr.. badly needs congression.lly
esUbtished golls 19.1nst .tItch to R.sure the
IIdequ.cy of administnttve 'mpl enaent.tt on,., Con
greSS could supply the necesslry direction by
en.cting the following 3 measures: (1) esUb
lish • nation.l gaal to preserve. protect. Ind
where poSSible. enhance the n.t1on'S wethnd
acrelge; (2) requf re EPAto .nnu.lty report on
the CWIIU lit t ve losses of wetl.nds on I nit ion
wide, regton.m •• nd statewide basis; and (3)
spec1f.clny proscribe any dischltge or general
pen.tt prOducing I significant loss of toetl,nds
(qu.nt1t1vely .nd qu.lttattyely).

Ulti .. te'~y. 1t is hard to nohl the conclu
sion thlt IIOst of the 4~4 progr .. ·s ProbltT~
h,ye to do .,,1t" the penaU issuing Igency.
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Editors' Summary: In this second of tl three-part series on federtll ",'etlands
law, the tlulhor continues her comprehensive review of the current staU of
federal wetlands laws and regulations. TIre author first alUJ/yzes individual
permits Ilnder the Clean Water Act 14tH program, incillding the application
procus, interagency consultations, the sumtantiw Slarulardsfor 1404 permits,
andEPA 's f4OI(c) veto GIIlhori". She nUl cown enforcement meclulnisms
hi 'he 1404 program, indudin8 admillistratiw enforc~ment optiOns tlt.d civil
andmm;1UJ1judicio/ enforcement. She then tuUllyzu judi~iIJl review of f404
.wetlaf!ds ~ctions. inclJuling r~w ofpennilS, re8Ulatory d.ec~~, and'dtu,en
suits. ne IJIllhor nUl alUJlyus the contrtWD'Si4l IQldngs issues associoted
with regulating wetlands. She includes c01IU'ageof recent rDkings CIUU in
volving wetlands and GSSusesthe patentiIJI impacts 10wetlantls issues from
the U.S. Slipreme Court's 1992 decision in Lucas v. South Carolina Coastal
Council, "22£LR 21104. Filllll'y. the allthor uplores SIllle program authOrity
under 1404. including the process for stale IJIlthorivuionand the pruef"lltltion of
other stOlt! powers.

by Marsarel N. SIl'3nd
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D. IJ: &1tJ:!S.3(c). The rc&UlilIlUn\ .nclude &he rre.:.,e I~~u;'i!c lur ...._..;
thll pan,"rb.

14 Id. II U2S.2(a)(:l)

o 77r.e General Process. The Corps' regulalions provide
standard proccduri:.s (or proc:essing pemiit applications. II
While these worle for routine applications. applications for
major projccts requiring 1404 pennits rarely. ir ever. are pree
essedwithin the time limitsSCIforth inthe standard procedures.
Ingeneral. upon receipt of a pennit application. the Corps

assigns I number for identification., acknowledges receipt
of the application., and advises the applicanl of the number
assigned. The regUlations require the Corps 10 review the
application for completeness and, if nol complete. request
additional information within 15 days. 12 Jf the Corps de
termines that the application is complj:lc. il will issue a
public notice as detailed in 33 C.F.R. i325.3.
The public notice is the primary method both or advis" -......

interested parties of the proposed activity for which a pen • .:»
is sought. and of soliciting comments and information that
are necessary 10 evaluate the aetivilY's effects on the pub!'
interest. ThUS.the notice must include sufficient infonnatiofl
to give a elear understanding of the nalure and magnitude
or the proposed activity. The notice also must advise the
public thaI any person may request in writing a public
",caring. In additi.on. eaeh public notice must include a
paragraph describing the various evaluation factors on
which'dccisions will be based. U
Public notices must be distributed for posting in post

offices or other appropriate public places in the vicinil)' or
the proposed worlesite, published in local news media, and
sent to pC!rcinenlgovernment agencies. Notice must also be
sent to aU parties who have spcciflcally requested copies
of public notices and to the appropriate officials al EPA.
Ihc FWS, the National Marine Fishcries Service and stale
historic preservation officcrs. '
. A district engineer must consider any comments received
in response to the public notice, I' and all eommcnrs become:
pan of thc adminislrative record of the application. Dislricl
I. III. II tl2.s.l(d)(1)
9. Su 13 C.F.R tt3::!5.lfd). 3:!S 3(311

10 Id &1tJ25.I(dK9,

I' Id.1 U2S.2(d)

I:!, Id &1U:!.s.2(a)(I)

B. Processing ApplicGtions

requirements of EPA's §4O..t(b)(I) guidehne~. OISIric' -~
neers may request specific addilional infonn3tion on
by-casc: basis. The application musl be si~ned b~' the pers~
who will underulce the propaKd ac:tivily.or ~duly authorize
agent. Where a company is the appliclnl" alii officer r;'- ~
company must sign lhe application.· There'js ill SIOO f~-.~
processing a 1404 pennit application.
Typically. the Corpswill determine thai an applieario

iscomplete when it decides that it hassufficient informatio.
10 issue public notice of the application. • The Corps ma),
however, issue public notice before ir receives aU the in
fonnation Ileccssary to .enlUlIC the application. 10

o Appllca/ion Form and Content. AllappJicants (or a 1404
permit must use s&andardapplication (orm ENG Fonn 4345.
The application must include a complete description of the
proposul activity and detailed information sufficient 10 satisfy
all applicable subsUintive standards. '7 The application mUSI
~n'su(ficjent daea 10 demonstrate compliance with the
M~'MCI" SUMId IS ~ "&nnc, In &heWashin,lon. D.C. orlice or Ed;.cn
Sc..un;ln, Chenn I.. Mdi!)" She ..... l ronnerl)' Chicr. Envlronmcnt&!
Defense SUllon. U.S. Ocp&nmenl 01Justicc. whc:rcshe su~lsed 1c:de:r~1
111'1=;11'0" concern,n, "·etl~n.b

I 1(1USC t~66I·6(k
~ .a~USC tU3::!1·.a.FOc.ELRS'Al NEPAOOI'()I.a

1(.0U.SC: nISJ'·IS.a4. ELR S'41. ESA 001.027
.. .sl Fc.J RCf: ol'2(1(.o(1'11""1
~.. ~~ C.I: It rl~;\;W. ):!). :a~S·lO (l9Y.!,
" Str infra "~ III Ihum, of &heCorps' cllSlria olfic:cs)
., ~~C f It t ':!~ lCd, (l99~1

o Preapplication Consulralion: For activities requiring a
§4~ permit, the Corps encourages preapplication consult
ations ~'ith district engineer sufi'. 6 These consultations allow
the staff to ad,..ise potential applicants on studies and other
information that may be required to process permit applica
lions. District cn,inCCB are n:quired to provide potential ap·
plicants with all useful inrormalion necessary (or pursuing an
a?plication. includmg all the factors thai the Corps must eon-.
SIder.The Corps ~'iIldesignate a single·disuict seaff member
as the point of coneaClto coordinate NEPA's procedures and
aUallenciant reviews, meetings, and hearings.

A. App/iclllioflSfor Indb·idllllt Pcrmits

The Corps' permit regulations. reissued in 1986. ~set fonh
the process for issuing §404 pcnnilS. SAlthough the regu
lations provide detailed infonnation. applicants should work
closely with the Corps' personnel before and during the
permir process co • void mistakes.

I. Processing tbe Corps' Permits

The individual wellands permit process and standards
under the CWA derive primarily (rom 1404(a), (b).

and (c).However, vinuaUy .11 or the operative requirements
are found in regulations. rather than the statute. SeelioQ
404(41) gives the Corps authority 10 issue permits, from this.
the Corps has established procedural and substantive regu
lalions Cogovern individual pemlit review. Seelion 404{b)
authorizes EPA 10set the environmental stand.rds that musl
be mel by each pennit. (or the disposal of fill; EPA's
1404(b)(1) guidelines thus constitute the substantive eavi
ronmental criteria (or evalu.tinl f.C04permh applications.
Finally, 1404(e) allows EPA to override or veto a Corps'
permit if its issuance would adversely affccl certain eavl
ronmenlal values. t>ividing these authorities between the
Corps and EPA has produced a permit process replete.~ith
interagency consuhadon. Other laws, including the Fish and
Wildlire Coordination Act (FWCA), • NEPA. 2 and the En
dangered S~ies ~et (ESA), , impose additional substan
tive and coordinalion obligations on the Corps, EPA. and
other agencies involved in the 1404 permit process.

Chapter 6. Individual Permits Under §404
:!~ ELR 10:NEWS &:. ANAL \'S15



27_ u. al 132'-4,
28 S" Banter', Life&: CuuahyCo v_Callawa,·. no f 2d 62~.6)"-)~

(SUi Ctr. 19761. "h', d" ..-,d.536 F,2d I)R": (Sm e .. 19761.Uri
d(rt;,d. 429 U,S 1073 (1977,

29. n C_F_R.§]25,,2(1)(6) (1992),

;\0 S" "'/'D Cbrler 8. ludlClai Review or §4(\.I Well.lndl ACllnni
)1 .1~ II SC.II)~(ql. ELR ShT, fWrCA 06~

.J~ IJ al tl344(c). ELR Sr",_ FWI'CA 06~ Thl\ ~ulhonl~' " ~d
d.eu~d more (ull,- ",I'D s""on 111

~\ 16llSC U661·668,,_ 16 U,SC HI~ll I~.t"_ f:I.R Sf.<:
ESA IXII·On

\.1 .\.lCFH tnOl(IQQ21

.\\ Su 4./'"HGL " .. Q~·I, federal AgcnC\' H.. le\ .1ndHnroMlt"llItI'~'
"'~, 13, IY'l~ It'l'trCS Oec :\1. IYY7I:~71'e" Iter :!~\14IIIN~'

o Section 404(q) MOAs. Pursuam to §404(q). the Corps
has ellCcuted and Crom lime 10 time re~'ised MOAs wuh

The Corps" obligation to consult with other agencies on
§404 pennit applications arises from several lega] sources.
Seclion 404(q) of the CWA requires the Corps to enter
into MOAs with EPA, the 001. and other federal agencies
to facilitate the coordination of permit review. )J Through
this procedural duty, the Corps recognizes the subs~ntive
responsibilities of other agencies under laws relating 10
wetlands, For example, EPA has the authority under
§404(c) to review individual permits. as mentioned. 1:
Also, the FWS has statutory consultation rights under the
FWCA and the £SA. Jl Further, the Corps' regulltions
recognize tha' many additional federal laws are related or
applicable to §404 permits." ~ough consultation. the
Corps leaves room in the proceSsing of permit applications
for complete coordination with 'other federal Igencies,
Applicants will always be asked to provide infonnation
sufficient to enable the Corps to satisfy or resolve the
views of the consulling agencies. The Corps. however.
remains the ultimate decisionmaker. n

C. Consultation With O'h~rAgl!nci~s

o n.~Corps' Decision, District engineers are required 10
prepare a statement or ftndings (SOF) or. Whenan as has
been prepared, a record or decision (ROD) on whether to issue
or deny the permit.2t The SOF or ROD includes a sta&cmenl
of the facts, an environmental assessment or EI5, the districl
engineer's mws on the proposed projecl'S etl"eclon the pubfic
int.cn::St,andanalysis indicating conformity with the §404(b)(.r)
guidelines. Adistrict engineer~sdec,ision.ac~ as notice toE~A
and Olheragencies that. absent their obJecuon, the Cotps in
lends to issue the permiL II no interagency issues arise, the
permit will be forwarded to the applicant (or signature.

There is no administrative appeal of a district engineer's
decision. An applicant may appeal Ihe denial of a pennit by
filing. civil action in the appropriate U.S. District Coun.lO II
another federal agency objects to the Corps' decision. there are
procedures for addressing these objections at the local leveland
at the headquancrs of either agency. This in&cragencyconsult·
ation process is described below.

The regulations provide thaI a rubric hearin(: also may
be held when the Corps proposes to modify or revoke II
permit. 2' The Corps. however. is not required 10 hold iii
hearing where the applicant is seeking renewal of an ex-
. d . 11pire permu.

IS 33 C.F.R, tJ2).:!(J)C3) (1992). Su alsoM~I Propenics. Inc. v.
Mvsh. 672 F. Supp 561. 574.75. 18 ELR 20135.20140 (O_Man,
_1987). Dpp~DIdlsmIJW!. '41 F-2d 4040. 18 ELR 20829 (lsI Cir.
1956. (developer "'U cnutlcd 10nOllce: of obj"lions raised by
,o"emor in meelln(: "'un me COil'S' represenulives), _

16 33 C.F.R H3:!S,2(a)(41. ]27_4(lI) (1992)
17 1.1III ~]:!7 4fb. Su BUllle,' v, Unlled SllIICS. 690 F.2d 1170.1176.

D ELR 200S~_ 20087 (19821
IS 817 F:!d 1070. 107).74, 17 ELR 20657.20659 (3d Cu_ 1987)
19 33 C F_R t3::!7" (lqq21 s« Hou(:h \' Mush. SS7 F. Supp 74.

79·80. 13 ELR 20610. :!0612.13 (0 Mus, 1982)
~o )\ C F R §l~7" (199;1 $u also):l C.F.R §)27, II.
~I n c.r R tJ~7 II (199~1

1.1 " t~:7 4

:' I.! .II t\:71i
!J .(u H..I~' • Un'It'd 5,.&1". 690 F ~d -lI1117~, IJ ELR II 20087

,11\' nf:hl I" In.aI'I~·~ h~nnJ: .and thc ("\\'1\ doel no! trigf:cr me
1n11'IV~ hc:..annJ: J'lu)Ccdu'es In the AdnunluIOlllve f'Iooc:c.dureACII.
IN Diu' Shurellne AH~\ • Marsh. ~\\ F SUi'll" 169. "4.77. l)
llR :!o.a:l. 2().1~:!-2~ (0 Md 1'18.'1. Nofelt'o Rully COrt' ...
l~nlle,jSI.l'el.S~1 ESupr 4511.11 El.R ~109O(S.ON,r_19SII.
N.llh'o.ll WIldlife red'n v Marsh. ~(\SI· SUi'll"9U.99). D EL~
:IP'l\_ :(1141 (0 DC 191Dl

:' 1: l' I " ~1: 1 N111M:.
:!. I~- ~J ~ \.' 1S..:I

o HeDrings. A district engineer will evaluale an application
10 deaermine the need for a pUblic hearing. " As mentioned.

I· h . 17any inlCteSted member of the pub lC may request a caMg.
The Corps is nol required to hold a hcarinlt. however, if Done
is requested. Moreover: in ;\.IA A.s.sociDII!S" (/"S."'"",y Corps
0/Enginl!us, IIthe coun held that due processdocs nO(reqwre
theCorps to grant a permit a~pli~t ~ h~ring, a~t a rcqu~t
for a hearing while the application IS being constdcred. .
If a hearing is requested in writing, the district engineer

may still assess whether.a h~g.is ':~~ed (~r ~lcinga decision on such permu apphcatJon. The district en
gineer mly try 10 resolve the issues informally. or, if !lot
successful, will set a lime and place for I pubhc beanng
and give notice.20 Public notice must be given at least 30
days prior to the hearing. The notice ~ sent to III fede~l
agencies, affected state and I,oca~~genctcs,a~d ~ther ~Ies
having an interest in the h~g. Also. ~e dIStrictenpneer
may deny a hearing request If he determines that the ISSUes
raised are insubstantial or there isotherwise no valid interest
to be served by a hearing. II The Corps' headquaner.; may
require a hearing in any case.

The hearings are informal in nanue,:U and an adjudicatoryor
trial-type hearing is not required.3C A district engineer normaUy
serves as !he p~iding officer II a hearing. although he may
designa&cadepurydistrictenginecrorsomeoIherqualilicdperson.
Anyperson may present anI or wrincn statementsconccming the
subjectmaneref the hearingandmayalso callwitn~ whomay
presentStatements,Although~ciP:'nlS are aff'otdc:d.a~n·
able OpportunilY for rebuttal, there IS no ctOSS-exanunatlon0(
wilnCSSe:5,Aha a hearing.W prcsidin&off'lCermUSlaUowat ieasI
10days (or the submission ofwri~ commcnts_16

engineers may also seck comments rro~nthe ap~liclnt ..The
regulalions also provide Ihal at.'hc earliest pracllcablc IIm~.
other substantive commcnts will be furnished 10 the appll·
cant for his infonnation and any views he may wish to
offer- The applicant may contact direcll~ plI_nicssub~illing
objections in an attempt to resolve objecuens, but IS not

. ed d ISrequrr 10 0 so.

fiNVIRONMI~AL LAW REroRtER23 JiLR 10286



61

o Historic Properties. Pursuant co 1106 of the National
Hisloric Preservation Act (NHPA)4' and the Corps' regu
ladons. so the Corps must take into account "the effects, i'---'"
any. Olfproposed undertakings on historic: propenies bot~..._./
within and beyond the waters oC the U.S." Funhcr, where'
the undertaking that is the subjcct of. pennit acrion may
directly and adversely .C(ecl any national historic landmark.C
as defined in the NHPA,.s1the Corps shall. to the maximum
extent possible. place conditions in pcnnits to minimize
barm 10 such landmarks. S1Archaeological sites may also
be proteeted .historic:properties, . .
,Inmalcingthese dctcnninations the Corps must consult with

the applicable swc historic preservation officers and the Fed
eral Advisory Council on Historic Pn=scrvarion (Advisor),
Council).n If then: an: propenics on or eligible for listLngon
44. 16 U.s.C. tl~S6(c). ELR STAT. CZMA 011. s« s"prD Pm Ill.

CMplcr 13{VIIJ).
~5. 16 U.s.C. tll~51.'464. ELR STAT. CZMA I·IS
~, 33 C.F.R, ttllO.3(b). )20.4(h) (1992).
~7. RGL 92-3,. EluenSlon of Rc,ul~tory Guidance Leuer (RGL) 86·10.

SprcUJI AUGM_f"m"nr Pltuu(SAMPJ)(Au! 19.19921, S7 Fed
Rc,. 45773 (1992)

~8 RGL 92..... Seclion 4{)I W~ler QUoIluyCcnifiUlIon ~d COol.Sll~
ZDnc M~alcmcnt Act Condllions lor N~llonwldc Permus,~1fotd
R~,. 5)124 (1992)

.9 16 t1.S C. ,.7Of (1988.

SO 33 C.F,R pi ]25. ~pp C. '1a (199:!)
SI 36 C,F_R l800.2(j) (19921

52 14
53. 16 U.S.C. t470( (1988) Su dIScussion In Hou~h. M~\h. H 7 "

F Supp 74.86.88. D ELR 20610. 206~6.17 (0 Mm 19R!J
(Th~C01pi is rcqul~c:d10 (ollow procedural C'onsull~lion requIre' ...._"..
mcnu of Ihe NHPAI

Corps' aurhbrily or the legal authority of the commencing
agency. For example. EPA has legal authority 10 issue the
§404(b)(I) guidelines. so resolution of poliey issues involv
ing those guidelines would resl with EPA.

"o Coastal Zon~. In areas affecting the coastal zone. an )
plicanl must provide the district engineer with a certification
that the proposed activity complies with. and will be conducted
in a manner lilacis consistenl with. the applicable stale coast;-' ....
zone managemenl plan,'" NOAA administers the: (edc/.
Coasul Zone Management Act (CZMA), .$ and must be con
suited when 1404 permits an: proposed in the coastal zone...
The apPUc:antmust dcmODStnliethat'its project has been cer
tified a c:onsiSlClltwith the stale c:oaslat zone management
plan. or tlmt consistencyhas 'beenYlai~. IfadUal conslnlction
will occur in the CIOIUUI zone, an applicant may also need 10
obtain a separale permit (rom the relevant stale coastal mne
management officer or commission.
The Corps issued two RGLs in 1992 addressing eensult

alion WIder the CZMA. RGL 92·3 encourages the Corps'
districts to participate, where appropriate, as Slates develop
Special Aza Management Plans (SAMPs). which are de
signed to guide development in sensitive areas of the coastal
zone . ., RGL 92~ explains the kinds of conditions that thc
states may impose on the Corps" nationwide penn its under
authority of either the CZMA or CWA 1401.4• The Corps
explains that it will not allow imposition of unreasonable
or illegal conditions on the nationwide penni. program
through the vehicle of state consultation.

E~A. the FWS. and Ilhe National Oceanic and Atmospheric
Administration (NOAA) within the Oepanmcnt of Com·
meree. In 1992. new MOAs w~n: signe~.'· revisi~f (he
elevation process that had been In place Since 1985. The
MOAs establish procedures and time: (,ames (or elevating
disputes over both specific permit applications and genera'
policy mailers. The elevation process provides a "sa relY
valve;" so th.1Ilocal offices can obtain higher level agency
Icview o( significant disputes. The primary concern of (he
elevation proecss is finding a balance between reasonably
speedy processing of individual permits and resolving pol
icy issues that may arise in 'he context of individual appli
cations. Additional concerns include aUowing autonomy for
decentralized permil issuance in the Corps' dislricts while
assuring 111(;uniform application of 1404 standards nation
wide.
The 1992 interagency MOAs address general coordina

tion procedures. including setting standards for inter
agency coinmunication. cooperation with site visits and
other application review matters, and rapid notification of
comments . .31 The MOAs also provide distinct routes for
elevation or"policy issues and issues involving specific
permit applications. )f This approach is designed to avoid
delay in individual permit applications where the inter
agency dispute involves broad policy issues, rather than
permit-specifie matters. To this end, the MOAs provide
thaI individual permit decisions will not be delayed during
policy issue elevations. co
The MOAs establish a significant Ihrcshold for devaling

dispules over individual pennits. Such elevation is limited
to cases involving aquatic rcsot:IRiC5 of national impor.
tanee,., Penn it disputes can be elevated only where such
resources will suffer net unacceptable adverse impacts after
consideration of any proposed mitigation. The standard is
comparable to \he standard for invoking. §404(c), 41 Ineon
trast, policy issues may be elevated if an action or series
of actions raises concerns about the appUcation of any
procedural or substantive policies.4J Where policy issues
are elevated, the Corps will decide, after review, whether
public commenl is warranted and whether any formal
changes in rules are needed. The fanal decision on pennit
applications rests with the Corps. The fanal decision on
policy issues depends on whether the mailer falls under the
36 Memormdum of AEreemcnt Between die:En"inlnmcniaJ ProICCtiOD

Ascne:)' and the Dcpanmcnl of die Army, Conc:cmin, Clan Water
Act SeelJon ~,ql (Au, II. 1992) (CorpS·EPA .t04(q) MOA);
Memorudum of Apcemenl Betwccn the Dcpanme:nl oCConunen:e
ud the Ocpanment oC die: Army. Coaccming Clan WalerAct
Section .o.a(ql (Au, I L 1991) (Corps·NOAA .04(q) MOA):
Memorudum of AErcemenl be.wcen the Dcpanmcnt of &he Interior
~II the Dcpanmcn: of the Anny, Concern.n, Clean W~lcf ACI
Sccllon 4041q) (Dcc 21. 19911 (Corps·FWS 4().S(q)MOA).

37 Su ErA Dttd FM'S S,~" Hr ..· SrCljOn 404(ql MOlu With A""y.
"'4l'~ WULANOS!"l"'Sl (En"'!. L ,,,St.). hll.lFeb. 1986.~, 2

)5 Pan I of eae:h !.M~U!;cncyMO" IIsled suprG JIOle)6. con~I"s these
proccd"rcs ~nd SI~nd.lJds

.w E~c"of the MOAs ~e us~nll~lI) the same ." terms of the proccss
and lime holmes fo! clcnuon. the dlffcrencc, bc:IW«1I the: "10,,\
I~r&'h In"o"'e rcfcre:ne:cllo thc sUlulOry IUltlonly ud the S!'«I(je:
rc\uurcc concerns of EPA. the FWS. ~ndNOAA

~U Su r ~. Corps cr,", ~(q) MOA SUI"D "Olt ;lb.~'pl 1.'3
41 Su MOAs '''1''0 nose 36. ~ pi IV. ,e.
4! Coqtl,m'" MO/h '''1''(1 nol' )6. ~. pc IV. 'II

4) S,., MOAs '''l'rG nOI" \6,.I. pi III.'~
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IJ

6-l 40 C f R 12.'0 lOUt)(l991). Su 111,0 3l C.F.R, Il~O ..I(dl
6S Su Dlltt H01I~h Y. '"btsh. 5S7 F. Supp. 74. IIS·86, n ELR 2OGIU.

2061~.16 (I) ,.bu. 19R::!)(rcvcnine iS1U~C of pcmlli. In ....111.
rOC'rllll:rc of Ihe ~otps. as p&tI 0( public interest rc:,·ic..·.10c:nn, ••
''''~I b ..·s oI(recune "''CII~ndsl

G6 S7 r:cd Rc:& 6S91 (I99~1
67 ~~ (' r 1\ ,.,::!(, ..ltC'III~:.

The Corps' regulalions provide for aflcr-the·fact (ATF)
permits in certain circumstances.·' The ATF permits arc
6:! ESA COrTr:lpondenec 1111"" nOte 59. It 1.
63. 33 U.S,C, IIJ62(3). ELR STAT. ~PCA~. proYldes "'~1

The term "Stile" means a SlICe.lhc District of Columb."
IheCommonwuhh or PucnoRico. the Virsin IsI~cb. O..,nl.
Amcncan Samoa.lhcCommonwullh or &he Nonhcm Man·
ana rsllnds. aM lhe Tnlll Territo!')' or che Pacific IsI~d'

E. Aft~r.'h~-Fac, Permits

Section 401 of the: CWA requires.the district enlinCcrs 10
obtain IIccnification (rom tht.~pplicable statt:6J that wIrer
·qualily standards Will not 'be violated as • rr:s:uh of. dis
.dwge of fiJi material, This requirement is reiterated in the
1404(b)(J) guidelines. 64

To implement this requirement. the Corps sends the draft
§404 permit to the relevant state agency (or a determinalion
that the filling of the wetlands in question will not cause a
violation of the state's water quality standards. aThe Corps'
RGL 90.()4" addresses water quality considenlions. The
RGL provides that a state certification of compliance with
applicable effluent limitations and water quality standards
will be conclusive with respect 10water qualiry considera·
tions, unless EPAadviscs the district enBincer of other water

• quality a.spcc:ts that he should examine.
NormaUy, district engineers can presume that a state's

water quality certifICationsatisfies the requirements orcw A
1401, the §404(b)(J) Buidelines, 40 C.F.R. §230.1O(b)(1),
and the Corps' reBulations at 33 CP.R.1320.4(d). However,
the Corps may cake inlo account EPA's objections and
conccms over water quality oUlSidethe· scope of the stale's
1401 certification. indirect impacts on water quality that
the stale'S ccnification does notaadrcss, and mauers in the
certification with which EPA bas a different viewpoint In
those cases where EPA has advi:;cd a district engineer or
"other water quality aspects," the district engineer must
make his own independent judgment regarding compliance
with the §404(b)(J) guidelines and the consideration of
water quality issues in the public interest review process.
but is .ie cO?r4inat~ liis ~clions with the state certifying
agency and EPA. ' .

D. Stale WalerQt.t4lity Certificalion

h.bitat .. The third area where ahe Co~ may enlarge- the
scope orthe ESA '5 review 10 include an entire linear project
is when "the linear project requires lhe Corps to issue such
a significant number of permits, or penn its, authorizing
such. large portion of the project lenglh, that by gnanting
the pennits, the Corps essentially would be authorizing rhc
entire project or segments thereof ." ., Whcn none of these
three situalions are present, the Corps will coniine its ESA
review to the permit area.

[J Enda"g~r~dS"eci~.The Corps ,nust also considei the
effeCt of pennit activities on cndanSercd species. Scccion 7 of
the ESA requires federal agencies to "inswe that any action
authorized, fWKledor carried out by such ageney •• , is not
likely tojeopardize .•. any endangered orduatcncd ~cs."
or 10 adversely aKecl such species' critical habitaL Thus.
the Corps must consider how any listed species may be im·
paeted by issuance of a 1404 penniL ,.
The scope of the analysis of the effects (rom pennit

activities on endangered species Ihat isnecessary (ormaking
1404 permit decisions has caused c:ontroVCSS)'. Generally.
the Corps assesses penni. activity effects only in the pennit
area. • The Corps, however, will assess such effects beyond
the inunediale permit area in three situations. rust, the
Corps will consider activily effects on species that arc physi·

• cally caused ~}:the activily authorized by the Corps. Thus,

)
when the aC:II\'l(yaUlhorized by the Corps has a physical
ef!ect on duealened or endangered species outside the per
mil area, the Corps will look oUlSide this area to evaluate

) these effeclS.·' Second. fhe Corps will consider activity
effe~ beyond the pennit area when the Corps is advised
of a bnear projeet, such as a pipeline, thai will affect critical
habital outside the pennit area and the Corps, through ilS
control over the placement or a river crossing, can reason
abl~' Slcer (he route of the: linear project around the critical
s.a. Su 30 C.F.R, 15004(b)
55. 36 C.F.R. 1800..5(c)(2,.
56 The 001. whkh dec~s ""h,eh propcnieJ ,ain .. lisbnl in the .

IUII.OIWrC:l;'l"el. luI pro,·.ckd In ill ",Illations:

H~"lnE c:omphcd ",i&h l&he1ploc:cdural rcquiremetn(s) che
feder~ Irency may Idopc In)' COlltK 0(KUOII ic bdicvcs is
Ip",opn~te. While &heAd"lsOf)' COUAc:ilCOtnrnmlJmuSI be
u~c:n inlO leeOunl and inlerr.awl inlo !he dccisionmwnl
pT~eu. pro~ram deC:lSlonsrut .....dI she alener implemen,.
1n~ "'C undcrultnE

3e>C F R J60.:!l.Il,
~; 3~C ,. R PI 3~~. Ipp C t IO(~I(199:1).
SS 16 l' SC ~1~~6,ELR STAT E5A 010.
sy Su l..rllcr (,or" M~JorOcn",1 Anhur E.Williams. OiteClOC'orCiviJ

\\ ,,,L. l' S Aml~ Corp\ o( (!"(:Inecn. 10Hon. John Turner. Di.
,c~I"j. US Fuh,nd \\',Idlo(e Sen'lee (No,'. 27. 1991) Ih~ina(lcr
ESA Conn(>oJn.Jcnccl

60 Jl"r ••t ~I::! The f'Crmll "reJ n defined as the immcdi"'e ...,.e~and
"'.II .alU lnuncdl~lr:I~ afCcClcdb~'&herermined .c..YII)'.

)
' St"(. (' ~ • W"'C'rsldc Irrit::lhon Dill. y. Andrews. 751 F.2d 50:1. IS

E~R ::!~'H.lf 10th Clf. 198.5);Wlnneb21:0 Tribe 0( Nebrukl ,', RoI)·.
6.1 f._d ~61J.10 ELR :!O~·.I)(81hCn. 1980). em dnurd. 4.19U.S
8~(1,I '1';0" ;and S3"C lhe U~,. In. , U.S. Ann)'Corps or EnC',s

) 61(1f ~d -'=:. 10 EI.1t 201S~ (Slh CIf 19801. un dr"ird•.s.a9U.S:
1iI'1 I I'I.!\II.

• the National Register of Historic Places.,. and if the pcrmined
activities will have an adverse atrCd on the places. the parties
mUS(aftcmplto enter inlo anMOA"thai contains provisions
specifying how the projecl will be conducted 10 avoid or
miti~ate adverse effccts on the properties.•If no agreement is
reached. the Corps may request comments from the Advisory
Council. However. the Corps can proc:ccd with the action
without accepting the views of the Advisory Council." The
commenting authoriry is extensive, however, and delays
ca!JSCdby reviewing ctrects on historic properties may defeat
a project. In addilion. district engineers may add those pcmUI
conditions wbich they detennine are necessary 10 avoid or
reduce c1fccts on hiscoric properties. n

423t:Lk U.'~lIti
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78, 4S Fed R~g 851)6 (1980) (codIfied al <40 C.F.K. 1230.21
19 33C,F R §)~J6
BO. "OC,F.R U~04J (1992),
BI. u. al i2)0,)(q+1)
8~.u. al U){)"I(b)
S) u.~ 1230 100a)
I" Id 011 U){).ll>\a)(J)
85 Ho"·cy('r. thc ,404(b)( I) I:uidcllru:s do nOI conlatn ~ rresumpU'!)n

Ib;alrrxtlnblr ..hcm.llIYcs CXlSIIf Ittc proJtCl IS",';aICIdcpcmJctll,
Su 4() C F.R f:!)O, 10(~){3).Src atso James CII,- Counl)'. v a ,
U.S.,EnYllonmcn~1 ProleCtlon A,cneJ. 7n f.Juri'. ).19. 21 ELR
20)71 (E.D \';a 1990). DJrd In part ond '~fflDtllkJ. 9S~ F.:!d ~~J
("'" Cit. 199:!)

86 40CFR t:!\O I(kaIOI(I99~1

The guidelines contain a preswnption that a project involv
ing • proposal to fill that is not water depen,dent.(does nOI
require access or proximity to, or siting within, a:wetland) •••
will have practicable, .upland ahernatives, unless clearly
demonstraicd otherwise. IS In addition, where a discharge
is proposed for a wetland, there is a regulatory presumption
Ihal all practicable alternalives 10 the proposed discharge.
which do nOl also involve a discharge into a wetland, have
less adverse impact on the aquatic ecosystem, unless clearl~'
demonstrated otherwise. 16

c
(NJo diseharle or dred,ed or fill ma,erial shan be

pennillcd if there is • prac:licablcaltemalivc '0 the
proposed discharlc which would have less advenc
impacl on the aquatic ecosystem. so long as the aher·
nalive docs nol have:ochersi,nificant adverseenviren
mental consequences.11

o PraCTicable AlterntJrives. The §404(b)(l) guidelines pro
vide a "practicable ~lternatives·· test, which is designed to
assess whether a project tha' depends on filling can be located
etsewhere. The guidelines provide that: . .-._

EPA in conSulta,ion with the Corps, 71 and no §4~ perm.il
can be issued unless the guidellnes arc satisfied. ,.

While the t404(b)(1) guidelines hue been described as
the cornerstone or the §404 permit program, applying th~
guidelines in specific. major cases is orlen ccntrove- '
The crileria SCI forth in the guidelines arc qualitative:, B.
than quanti~live. As such. applying the guidelines requires
the exercise of judgment. which has given rise to differen~
of opirUon on the meaning or the guidelines in partic:L
circumstances.
All wetlands an: considered to be "spccialaquatic: sites·'

under the f404(b)(1) guidelines. 10 Special aquatic sites are
subjcct 10 greater protection than other waters under the
JUi~lines. because of their significant contribution to "the
seneral overall environmental health or vitaliI}'of the entire
ecosystem of a region ..... The guidelines identify the valu
able functions and characteristics of wetlands that Warran(
this special protection. 11
The guidelines also require the evaluation oC practicable

allcmatives 10 any proposal to fill, and establish a presump
tion that'there are practicable. upland alternatives to filling
in wetlands. Under the guidelines, impacts of the fiUing
must be fully analyzed, and the penniued activity may not
violate any other applicable law or cause a significant deg
radation of the waters. Funher, the guidelines establish.
policies 10 mitigale the impacts of fiUing. Each of these
elements is addressed next.

Congress authorized EPA to establish guidelines seuing out
environmerual criteria for issuing permits, These §404(b)(1)
guidelines arc binding substantive rules, n promulgaled by
68 Id ..1 U26.1(b)
69. Id II f326 llt')(I)
70 u. II 1)~6lie)
71 Id .., U261lC:){I)(I~'
7:! Id,,,, tJ:!6 )
73,Su Ql,llnoncs Lopez v, Coeo uloon De....Corp~ 562 F.Supp 188.

Il ELR 20100 (O.P.R, 1983) (5u,wlllng &he issuance of an AFT
pcnnll. IUUc:d .....lttoUIpublic hclnn&:~or StalCCOlsW ZDnCcerufi·
encl. United SUles v. AUe)"nc.4~4 F. Supp 1164 (S.D.N. y, 19781
(hordln, Itt..l .In IlIct:~ dischollCc "'U cnulled 10evidentWybunn.£
on IJIr ~nl,ln of ",'hclttcr an AFT permu should be: issued I.

7~ Untied SUIC' v . Cumberland F.ums or Conn .• Inc••B26 F.2d U~~.
17 ELR :!1:!7(l(hi CIf 19117)

H 1.1 at 1163,17 (LR a121:!76 Sua/'I) ),lC,FR. U26,l(d}lI,
70 n U.S.C tI)U(p). ELR SlAT.FWPCI\ 06~
11 Su 8uUlc~'" Unllcd SUles. 690 F:!d 1170. 1110. 13ELR 200U.

20089 451ttCII 19B~I. Shorehru: Anoes ... Minh, SSS F. Supr
169. 11~. D ELR 2(\J~ I. lOJ22 (0 Md 198)). "lFd. 125 F.ld
677.14 ELR ~O~(,9,.II', C.r 198011

A. The §4CU(bJ(J J Guidelines

The substantive standards for 1404 permits are found in
EPA §404(b)(1) guidelines, the Corps' pubJic interest re
view regulations. and policy memoranda of the two agen
cies. Permits may be conditioned or denied based on these
governing standards. Compliance: with NEPA may also re
suit in imposition of additional pennil conditions.

D.Substaalive Standards Cor1404 Permits

I;. Penni! as Shield

Section 404(P) of the CWA 76 provides that "compliance
with a permit issucd pwsuant to this section. including any
activity carried OUI pursuant to a general permit issued under
this section, shall be deemed compliance, for purposes of
sections 309 and 50S with sections 301', 307 and 403."
Thus, a permit issued under §404 acts as a shield to en
forcement actions, so long as the pennilcce complies with
aU of the terms of the pennit.

addressed as part of the Corps' enforcemenl policy. Thus,
any unpennilled discharge must be invcstigaled by the ap
propriale dislricl engineer;" if the aetivily is still in progress,
a cease: and dcs'isl ordcr is issued." Aftcr consulling with
other fedcral agencies. the districi engineer may either rec
ommend legal action againsl chedischnger, or rcqueslthal
the discharger apply for an ATF pcnnit.1O An ATF pennit
cannol be entertained until the applicant compleleS any
remedial work required by the Corps, and it cannot be issued
ifany enforcement litigation is ongoing. 71
Also. AlF permits must comply with thc §404(b)(l)

pidelines. " There has been limilcd judicial revicw of AFT
pcnNlS. 7l The Fust Circuit Court of Appeals sustained a
Corps' decision to refuse an AlF pennit application until
the discharger complied with the cease and desist ",-der
requiring restoration of lh~ area to its wetland condition. 7.

1becourt held that the Corps' regUlations "clearly require
that remedial work be completed befon: abe Corps will
accept an after-the-fact pennit application. ••" ..



anee, provided in lengchy Optnlons issued when certain
permits were elevaced under §404(q). provides that thr
Corps muse independently evaluace the project purpose in
light or the public interest, rather than relying solelv on the
applicant's view of the purpose and alternativcs ... ·
The courts have held that the Corps has a duty to eon

sider lhe applicant"s view of the project purpose when
applying tbe praC:licable alternatives test. In Louisiana
Wildlife Federation. Inc. v. York.·s che U.S. Coun or
Appeals for the Fifth Circuit stated: ··(TJhe Corps has a
duty to take into account the objectives of the applieanl's
project. Indeed, it would be biurre if the Corps were 10
ignore the purpose for which the applicant seeks a permil
.,.~ 10 substitucc • ~pwpose it flccms more suitable.·· ..
Further. the applicant's purpose mJlS(obelegitimate,·' and
the Corps cannot reject an applicant's genuine and legiti·
.mate project purpose. The Corps, however, isnol required
'co issue a pennit to accommodate incidental components
of a project. " But. the Corps may consider a ponion of
a projcct in light of the entire project." .
Inaddition. the Corps may lef.itimately consider the costs

and logistics to the applicanL III One court has held thai
additional cost alone is a sufficient reason (or classifying
an alternative as impracticable only when compeling alter
natives can reasonably be viewed as equivalent with respect
to technological feasibility,· potential for environmental
harm, and other relevant factors. II. It is important to re
member, however, that the §404(b)(l) guidelincs treat al
ternativcs as practicable even if the alternative involves
property not owned by lh~ applicanL 112 Practicable alter
natives are not limited to those which can be carried eut
by the applicanL til) .

94" Set. t.,..DcpannIcnl or die ·Army. Permil E1cYllion. PlanUlion
Ludin& Rcson,Inc. (Apr. 21. 1989): U.s. Army cOI)ISofEn,inc.c:rs.
Hudquancn FandiniS. Huu Moullwn «)4(q) E1evalion (July 25.
1919): Ocpanmenl of the Anny. Pennit E1eyation. Old CUller 8a\
Associaacs (SepL 13. 1990),: U.s. Almy Corps o( En,inecn. Hcaci.
quancn Review and nndin,s. Twisted Oaks Joint Venlure Penni'
404(q) Elevltion (Mu. 15. 1991).

9S, 761 F.2d 1044. 1041. IS ELR 20614.20616.
96, Id.Ml alsoNational Audubon Soc'y y. Huu Mountain Dc". Corp ..
I. ELR 20724. 207JO.J2 (D.NJ. 1983) (al&emlu"es must .mUI
projcC1proPOD~CU·s·~jectiyes). '

97, Su Friends of.the EanJI v, HlluZ; 100 F.ld 822. 833. 17 ELR 20030. '
20036 (9Ih Clf. 1986).

98, Su Shoreline Assocs. v, MarSh. 55! F. Supp. 169.13 ELR 204~1
(D. Md. 1911),D.6"d. 725 F.2d 677.14 ELR 20269 (41hCrr. 1984,
Clhc Corps' rejc:e&ionor developer's proposal 10 locale lown·
1I0uses near boal llouses and launchin, facililY upbeld. beelule
allemalive sile ellisled for lownhouses, and the boat houses lind
launchin, facilities were held 10 be merely "incldenl~I" 10 the
lo ...nhoulc projecl).

99, Su Sylvcsler y. U.S. Ann)' Corps of En,'n. 882 F.2d 407.409.
I~ ELR 21348. 21341·49 (91h Cit. 1989) (Iolr coutse held 10 be
Inlelral pan of alpine rcson development (or prlcllCable Ihem~'
II"es analysis I.

100 St'rJd. Srr alsDFriends or the EanJ'I\'. Hinu. 800 F.2d 8=1, 8J3·3~.
17 ELR 20030. 20036 (9c.hCrr. 1986).

101 Fnends of the Eanh.· Hill. 693 F. Supp. ~. 946..47. 19 ELR
20298. 20)IS·16 (W,O W.uh,19881,

IO! 40 C.F.R 12l0.10(1I11!1 (1992).

10.\ The Corrs and EPA allow I leu denlllndin, pracllcable ahcmallYC\
leSI lot power pllnl modifications required by the CAA'\ Amend·
menu of 1990. since c.hcapplieanl's cholcc' arc reslllclC'.! h\· ,h,11
I.~·Su RCiL 91·S. Altemallve, AnllYils lInder Ihe S~CIII)"
4().S(bl(l1 Ciuldehnu for Pr0ICCts Sub,CCCIe' Modlr.~ ~llnn Under
c.hc:Clc,1n Air Act. S7 red ReI: 6!11:! (19Q21

)

An aJcanativc is practicable if il is aY&ilableand capable
ui bci". done aiu:r &ak.i1lJ into c:onsideruion cast. cxistin,
U:CMolol,', and lo,islics in Iipt or ovcnJl project pwposcs.me isodlcrwise a pncticableahemaDvc, an area not prcscndy
owned by me applieanl which could n:.ascmabJybeobtained,
utiliud. expanded or manllcd in Order 10 fulfill Ihe buie
purpose of Ihe proposed aetivitYIMY be coasideRd ..

~ C.F.R. fllO.l(l(a)(:!).
90.• S~r Benani v. U.S. Environmenl,1f Prolection Alency,150 F.2d

36. IS ELR 20814 (2d CIf. 1981). em. d~lIi~d, 109 S. Ct. 1556
(1989) (applicanl for pennil 10 build shoppinl mlJl on 2.5 acres
of wellands in southelSl MasSichuselu. was denied iu pennit
(pursuant to EPA's t404(c) velo aUlhority) on "mutet entry"
siandird. becluse there WIS a practicable ahernative ayailable to
it II thc lime it firsl visiled the. un and considered purchasin,
the propeny. Si~niricanlly .•al the lime it finally purchased prop·
eny. there werc no altcrnatives Ivailable).

91. Srr Louisiana Wildlife Fed·n. Inc. y. York. 603 F. Supp. 511. :527.
15 ELK 20620. 20624 (W.O. La. 1984), GJI"din I'dn GNIWJaI,~d
mpan, 161 F.2d 1().&4.IS ELR 20614 (Sih Cir.198S)(clusific:alion
of an lC1ivity as nonwlter dependent does not bu isSUIIICCof a
permu •.bUI necesSIIales I more persuasive showing than OIhcrwise
concernln, the lack of allernllives.). Sre GilD Hou,t! 'II. Manh. :557
F Supp. 74. 8)·64. 13 ELR 20610. 20614·15 (D. Mass. 1912)
(applll:ani ~USI "clearly dcmonslntc" that no nonwctland alcema.
LIve caisu)

9~ Bu~JU Borough of RIdgefield v. U.s. Ann)' Corps or En,·n. 2e
ELR :!1)S7. 21)9) (D.N.J, July 2. I99O)(f&llurc of penni! objector
Ie' Submll sunestc:d allemllll"e sitcs Ind supronine dau durine
pemul commenl penod precluded objector (rom ramn, such alter·
n~u"es before dre coun!

n For eumplc. an aprheanl mll)' define Ihc prOJeclpurpose "'-"'Owly
so U 10 fl' onl~ one P'Oren)', luch liS for c.hcconsllUction of a

....... nunn.l.rcs~uranl,ho.d com,.lu ne.u II ,.~icular walCfWlIy.The

)
'. Corps mlly define Ihe prOJcct pUlJ'O'e very brolldly. and "pMllel)".
as pro,ulon of mllnna servlccs In IItc communlly. lind I res~uranl
and a hotd. Under the lIprhcant's dc...:ripllon. lIUJllInsMe .nlClflllc:d

)
anJ ahemJI,"e\ mu\1 meel ::IIIof the Inlct:rlllc.! emcn". under Iftc
1('0'1'\'deu·nruun. there ....ould be man,' ahem~ll\'e\ for prnVISlon
"f IIIC'unle h.l"" ru'1""f"

89. The f<'04CbXI) pidc:lincs define "pnaicable" u rollows: '

)

" The Corps summarized its consb\lction of chepracticable
allcmatives lcs( for water dependent and nonwatcr dependent

'\ projects in RGL 92-2. " The:RGL noces that even for water
) dependc:nlprojects, 40 CF.R. 1230.IO(a) requires a showing
that the proposed action ischeleast environmentally damaging.

)
lalcinginto account alternatives as appropriate. The RGL uses
eranberry production as an exunple, since it is conceded to be:
water dependent Even (or such projects, cheCorps requires
c:onsidention, of upland alternatives as part of cheregulatory
evaluation oCcnvirorunenlal damage. •
The applicant bears the burden oC demonstrating that

then: are no practicable: alternatives, It and the burden is
difficult to meet. to As mentioned. if a proposed project is
not water dependeDt, it wiU·be p~ that :. p:mcti~b'c
alternative site exists." In order to IUCt N' burden. an
applicant must conduct a survey of aU practicable alterna
tives and submit the results Cothe Corps during tbe permit
process. n To sucCeed in meeting its burden. an applicant
must demonstrate that there are no upland areas Chat can
accommodate, or are available for. the project purpose.
Perhaps lhe stickiest pan of the practicable alternatives

standard has been measurement of the project purpose: how
much weight caDor must the Corps pvc to the applicant's
own description of the purpose of the rroject in dclclmining
whether alternatives arc practicable. - CWTc:ntCorps guid-
17. RGL 92.2. Waw Dependency and Ctanbeny PlUducUaa. 51 Fed.

Re,.3lS.!3 (1992).
II. 14.

6 •• ~.ENVIRONMENTAL LAW IUif'OKTl:.1C.23 ELR 10290
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J 16. 33C.F,.R.132S.4(~)(3) (1992). The Corps auy require !he:.lpplicatll
to post a bond 10 assure satisractory complelion of any rcqUlfed
~rmil condit'on. including mililation. 33 C.F.R. 1325.4(d). Su
DlsD33C,F.R.1J20.4(r)(mlli,"ion as pan ofpublic inlercsl revIe:wt.

117. 40 C F,R 1'508.20 (1992t.
118. The FWS has I mililltion policy as well Su 46 Fed ReI:

7644·6) (198 I).

119. M~morandum or A,rumenl Bet ...cc:n lite u.s. Environmenlal Pro
ICCUonAgene)' and U.S. Oc:pMUnellt of Ihc Anny. Dc..:nnlullon
or MUllallon Under the: Clean WalCl' An t404{b)(U (j,1;j1Idcl&nes
(effccllve Feb 7. 1990)(hercinaCler Mili,.llion MOAI A ",",lUll
challcnglnl !he ISsuance of Ihc Mili'~lion MOA CornOIcompl)'l11~
Widl Ihe nJlcm_lnl proc:cdures oC lhc AdminlsU1ltive Procedure
Act wu dlSmiued as nol ripe rcx judicial review. Su Mllnicip&h1r )
of Anchorase v, Uniled SUlCS.21 ELR 20119 (D. A'asb 19901 ~

120 M'"C.I'tion MO .... S"P'D nOle 119. a, pl. lI(B).
121 57 Fed R~, 52116 (199:!)

Subpan H sets fonh a number of 5tandards 10 minimi
specific: kinds of impacts. These rules have been construe
to encompass a duty to mitigate impacts, nOIonly throul:
proper management of the filling itself. but also by r-'
pensaling (or wetlands destroyed by filling.
Mitigation is also addressed in the Corps' regulallon~

undcr whic:h district engineers have authority 10 impos
permu conditions to mitigate significant losscs. '" l(
dition, the Corps must comply with the regulations Ohd
Council on Environmental Quality (CEQ), which ,Airee
(ederal agencies 10 mitigate adverse environmental im
pacts when issuing permits. 117 In reviewing mitigation
proposals and establishing pennit conditions, the Corps
relies beavily on the FWS. IIIA"pJic.nl~ may find it ad·
vantagcous to worlc:wil& the FW S prior co submitting a
mitigation proposal.
In addressing mitigation. these agencies focus on lhic.e

aspects: avoiding damages, minimizing impacts. and re
placing the ecological resources lost as a result of a §404
authorized fill.ctivity. The government·s currentmitigalion
policy is embodied in anMOA between EPA and the De
partment of Ibc Army concerning miligalion under CW A
f404(b)(1)auidelincs. lit The Mitigation MOA provides that
mitigation is to be approached in the folJowinS sequence:
IivoidDncc. An applicant must mitiS.le the impact of a

project in the fust instance by avoiding the filling of any
wetlands in order to fulfill the project purpose.
Project modifications. If impacts CAMOI beavoided.chey

must be reduced or minimized 10 the extent practicable
through project modifications, such as design changes.
CompeflSlJlion.IfaU practicable project modifications have

been accomplished and the project nonctheJcss wiD result .'-...._
the loss o( wcdilllds. the applicant must compensate (or d. .:»
loss. The CODlpcnsati~ may lake several forms. including
on-site and off-sire restoration or creation of wetlands. C
The goal of eompensation, however, is 10 replace los-..

wetland values or functions. not just to replace wetlands
acre for acre. The Mitigation MOA specifically provides
thaI miligation for wetlands losses ··should provide, at a
minimum, one for one functional replacement (i.e., no net
loss o( values). with an ad~uat~ margin' of safety to reflect
tI_leexpected degree of success associated with the mitiga
lion plan. ··110The Mitigation MOA allows for less than one:
10 one mitigation under certain circumstances.

In 1992. the Bush administration proposed (0 amend
the §404(b)( I} guidelinc requir.emenlS o( sequenlial mit j.
galion for the filling o( wetlands.in Alaska. 111The proposal

o Mitigation or Minimizing Impacts. The §404(b)(l) guide.
hnes require thai filling actj\'itics mUStbe performed to achieve
nummal adverse Impacts:

Chlo d.sc:h;afle of dredged or fiJI malerial shall be
pcmuned unless appropriate and practicable steps have
beentaken wruch willminimize potential adversc impac:ts
o:r the discharge on lite aq\Uuc: ecosystem. Subpan H
rdenillics such possible sleps.IU

Ha.I 51 Fed Re~ 22977 (1986) (EPA vCloc:d a litc inpm because Ihe
Corps conudered an apphullt's autigalion proposal. which resullCd
In a nel InCleASeoC wetland .acru,e. as die Corps' bASISfor finding
lNl OUterahemauves were nOI less damaging),

IO~ Su, c, . n C.F.R tU20 4{b). 3~S4(a). and 5' Fed. Reg 41208
(19ti6.

lOt. .ao C; F R t~30JO(c) (19921
10~ It! .11 ~:!)O "(iI)
lOS IJ ~I t:)O It(bl
HW IJ.11 t:\O II(CI

uo I.! " t: ,1(1 II(d,

I I I IJ,. ~:)OI IfeI
I I: IJ ..; ~:l"II(h)
11,\ 1he .q:ul.lllons ducnbc' Ihc$( polcnll.d Imr.lCISIn ,ruler dclAii.

.. 1111e....mr1cs.to asSIU pcrmll ,,·men. Su 40C.F..R. rlS C.F.
11..1 .lll C I ~ t 1JO.IO(cl (19921
II \ IJ II ~~~(l 100dl

o No SignifiCDnt DegraJDtion. The i404(b)(I) JUidelines
also prohibit permits for discharges of chdgcd or fiJI material
that will "cause or concribute to sipWiCaJd. degradation of the
waters of the United States." 106 FlOdings of significant deg-
radation must be based on: -,

• the effect of the filJ on the water bouom; 107
• the effect of the flU on water flow and eUcula
lion; 101
• the effect of the fill on curbidilYilOP
• the effecl of any contaminantaddcd to the water; JlO
• the effect of fiJJ on the aqualie ecas)'5lem and
organisms; IIIand
• the secondary effects of the fiJI on the aquatic
ecosystems, such as downstream impacts. u2

These determinations provide information on the immediate
physical impacts caused by the fill activity. IU They are
rarely stumbling blocks in obtaining a §404 permit. unless
they support a fanding that the filling will "cause or con
lribule 10significant degradation of the waters of the United
Slates, ••II' based on an evaluation of this information ..

.In wcigfUng whether an alternative might have more
5ignific:anl adverse environmcn~J consequenees chan the
activity proposed by the permit applicant. EPA and the
COrp5 have previously differed on the role of mitigation.
EPA maintains tha' possible mitigation of a project's ad·
verse cffects should nol be considered in evaluating pnac·
tia.ble altcmatives. I.. The Corps has previously considcred
an appt.icant's proposals for mitigation as part of overall
projccl pr0C!sals. which could be weighed againsl alterna
tive sites. I Hi,wevcr, by joining with EPA inan MOA on
mitigation. discussed below. the Corps has adopted EPA·s
policy as an interpretation of ils own regulations.



3l C.F:.R. tl::!O,4(ql (emplwis added)
132. The: _i,h. or each of lheK raClo,s is to be: dClcnnincd by .u

imporunce and releyance for uch proposil 33 C.F.R t)ID 4(.JI{)I
(1992).Su Shoreline Assocs, v. M.vsh. 5SS F. Supp 169. 17S, I)
ELR 2().I::!1(0 Md 195)1

I)). 3lC.F.R. tJ:!04(.lI, (1992),
1)4 .• 672 F.Supp ~61. IRELK 201)~ (0 Man 19S7).IIPfltaldu"uJltd.

141 F.ld..a.JO. 18 ELR 20129 (lsi Cu. 19181.
OS. /d. al 672 F SuM' AI ~6~. 18 B.K .lI120ll(o

, '
'(1')be probable im~'~. illcludin&cumulative 1m

PIIets. of the pro~ activity and its intended usc on
Ihcp"blic ;lItuut.139 '

Inmakins public interest d~erminations, the Corps balances
the benefits that are reasonably expected to accrue Cromthe
proposal against reasonably foreseeable detriments. DO The
Corps' district engineers consider a range of factors in
making public inlerest determinations, including: conser
vation. economics, III aesthetics, general environmental
conccms. wetlands, historic properties. fash and wildlife
values. flood hazards. floodplain values. land use, naviga
tion. shon: erosion. recreation. water supply aad conserva
tion. water quality, mineral needs, considerations o( prop
erty ownership. and. in scneraL, the needs and welfare of
the people. IIISubject to these considerations. and in ae
co~ncc with other regulations such as the f404(b)(I)
guidelines. a pennit will be panted unless a district engineer
detcnnincs that it would be contrary to the public: interest. III
While this public interest review is far-reaching. it has

its limits. In Mall Properties, Inc. v. Marsh, 1)4 the districl
engineer, as pan of his public interest review. considered
the scciceconemie impacts that a shopping mall project in
Norlh Haven, COMecticUl. would have on New Haven,
CoMecticut. The districI engineer concluded that the im
pacts were eentrsry 10 the public imerest and thai the permit
should be denied. IJJ The court, however; held. thaI the
Corp~·.relian:ce en-the sOcioeConomic impacts of the mall
project on New Haven was Dotconsistent with CWA 1404
or the Corps' public inleresl regulations. The cogn held
129. 33 C.F.R. ,320,4(.J) (1992) (emphasis added).
130. Id.
131..,Wilh rc:lard to economics. die rc:lulalions provide::

When priv.Jle enterprise makes application (0(' I pcnnll. II
will ,meral',. be usumed Ih1r approptUie CCOftOnUCevllu.
ations have bceft compleled. Ihc proposlJ is economicaU)
viable. and is needed In the marlr.etpbce.However.1he dllUlCI
Cftlinur in appropriate c:asc:s. rruy make an illdepcncknl
rc:m.... or me Mrd to(' the projcC1 (rom the: pcnpecliwe of
Ihc owcraUpub/.C' i"'rr~"..

The Corps bases its deciSiopS to. issue J404 permits on an'
eVlluation of . . '

seientific values of weUands and the economic: development
pressures (or wetland acres can be eoordinaled and ad.
dressed. However. many issues need 10 be resolved; includ.
ing who will managc the:wetland mitigation bank and hew
rishts to use the mitigalion wetlands will be distributed.
And even if mitigalion bankinG is available, the milillalion
requirements for individual permits will still be subjcci 10
the sequenced evaluations by the Corps and EPA, absent a
change in lovenunent policy.

I~) IJ
1~-1 /J .lI1 .s~'J7
I~~ ""'If:.:IIlIon MOA_ J"I"" n"lc 11\1
12(. \\'htle IIOUIC ""cll.lInd, "'eu Relene. F.:IIelSheel· r'oteclin,

~ A",ertu', WClbn~h IAul: q. 199') tlor nlcn""n ,,'1M mlll&:.Jllon

)
b.:I.nLm, ~~Itcml

:!7. Inlcnnod~1Surflce TUnspon.Jllon ErtiClenC)' ACIof t99l. Pub L
No_ IO~·2.s(l. 10~ SI.1' 191-1(19911

) 1::!Ii. Su l'tlulllI, F(t('I1~lUll,. "'''''11'''' 1oI",£aliDII80111,,,,. NU'L
WtTl_,,"US, Ni "'SI iiin..., L IMI I. bn n:eb 1991

• identities several special circumstances in Alasb to sup.
port aUowing deviation from sequential mitigalion. First.

'\ Alaska has hisloricaUy losl less than one percent of the
J Slatc's wedand acreage. Since mosl potential wetlands

mitigation land is found at degraded wetlands sires, this
low historic loss rate means thaI there is very little po-J lential mitisation land available in Alaska., IIISecond. 40
pcrcenl of Alaska's wetlands are already in federal or stale
conservation units. including parks. refuses. and ether
controlled ownership. 12JThird. because of lopopphy and
the high percentage of land in Alasb that is wetlands,
there are often no practicable alternatives to wetlands
filling for developmenL ne proposal stales that requiring
strict ,niti,atioa for wetlands filling would unduly hamper
developmcat in the state. 124EPA and the Corps recognized
ia their MitiglJtion MOA that some areas. fike Alaska.
might not be appropriate for 'sequential mitigation and
one-to-one wc;tlands mitigation. tJj EPA has requested"
commeDt on this proposed amendmenL
One mt;anS of satisfying wetlands mitigation require

ments is 10establish "mitigation banks." In 1971. President
Bush announced an effort to ereate and encourage the use
of a mitisation banking system. II' In theory. mitigation
banking allows .. developer to create, restore, or enhanee
wetlands as compensation DOl only ror wetland losses and
impacts from a particular project. but also to plan broader
mitigation projec&sthat can be available (0 compensate (or
future wetland losses and impacts. Congress has also shown
an intctest inmitigation banldng. The 1991 Surface Trans
ponation Act included a provision that aulhorizes funding

.) (or state uansponation departments to establish wetland
_ mitigation banles. 127 .

Thc availability of mitigation banking would provide

)
grealer economic and planning nexibility to developers.
and a mechanism to halt the dwindling number of wetland
acres nationwide. For example. mitigation banles could en-
counge the creation. resteration, and enhancement of large
wetland areas, which genenlly have higher sueeess rates
and lower costs per acre than smaller ones. Moreover.
mitigation banking could improve (he success of wetlands
mitigation if wetland banks were maintaiKd in locations
-knewn to be hydrologically and ecologically (avorable to
wedands. such as previously degraded wetlands .. On the
other hand. environmentalis&s and scientists are concerned
that too much emphasis on off-site miligalion banking will
result in destruclion of natural wetlands at project sires,
rather than project alterations to minimize impacts. Because
man~' wetland functions arc site-specific and are lost when
wetlands are destroyed. wetland mitigation projects offsile
cannot replace these values. m

Miti(:ation bankins offers a structure wilhin which the

_"_''',.'..2l ELR .0292



NEPA'~ applies 10 the Corps' decisions on pennit appli
cations and requires the ~nsideralion of broa~ environ·
metatal factors. The CEQ. which is responsible for admin·
istering NEPA, has promulgalcCf implementing regUlations
that the Corps follows. ,<1, Further. the Corps has premul
pled its own NEPA procedures (or the Corps' programs.
including the 1404 pennil program ....
NEPA's primary function is to assure that all federal

ascncies make info~ed. environmentally responsible de
cisions when considCring federal actions that may have a
sipificant impact on the environment. Generally. this reo
quites asencies to evaluate potential environmental eense
qucnccs of proposed actions. For major -(eder.alactions.
impacts are required to be assessed in ass.••5
The Corps' regUlations require that an environmental

assessment (EA) must be trepan:d before the agency can
approve a 1404 penniL' Thereafter. the Corps must
either issue a fanding of no significant impact (FONSI)
or develop more extensive infonnation in the fonn of an
ElS. Most 1404 pcnnits are issued on Ihe basis of EAs
r.alher than full £ISs. 1<1' , "'""

I'-_J

o Environmelllal JUsusments. The purpose:of an EA is tcr-
help an a,eney dclennine whether there is enough Iikelihocx:~
of significant environmental consequences (rom a proposed
action 10 justify the time and expense of preparing an E15.
Although no special fonnat is required for an EA, il should
include. brief discussion of the need (or the proposed action.
theCIIvironmenlalimpacts of the a.ction.polential altcmatives,
and a Jist o( the agencies, interesled groupS,and the public
consulicd. I.. TheEAmay be incorporated inloplanning and/or
engineering reports,and should nol nonnally exec:.cdIS pages.
After a Corps' district reviews an EA, it must decide

whether to prepare a full EIS. If the Corps determines that
an action will not have a significant effect on the human
140. )] C.F.R. tl20.4(b)(4) (1992). Su Shoreline Aisoci. V. Manh. !SSS

F. Supp. 169. 179. I) ELR 20421. 2042S (the Corps upheld 1'"
denyin, pennil based on lindin, "'IIwetlands were imporwlI "'Idun
mcanin, of 33 C.F.R. 1l20.4(b)(2».

141. u. at f320.4(c)-(c).(i).
142. 42 U.s,C. tf·U21-4J7Oa.. ELR Sf"'T. NEPA 001.012
14). 4OC.F.R. nlSOO·ISI7 (1992,.

144 )) C.ER. pl. 2)0. !S) Fed. Re,. )127 (1988,. H CF.R pi )2~.
app. B

'45. 42 U.S.C. 14))2. ElR Sr",r. NErA 00)
'46 )) C.F,R. pI )2!S. _pp. 8. f7. (1992,.

'47. 11Ic Corps Pfocesses approlimalel), 10.000 t* pennus pet yur.~
bal. on a"en£c. Rquires Ibe preparation or EIS, ror lcss lIIan ~Q .
of Ibose permlu Telephone converulion "'1111 Uncc Wood. US
ArmyCorps or En,·I'I. Office of Chief Counsel (0« 9. 199~)

148. )) C.F.R pi J2S. apr B. 17 (1992' \._

benefits of the proposed alleration oUlwei~h the dama
to the wetlands resource. '.0

In addition to wetlands. lhe Corps also ~I.;es into cons;
ention olher ecological concerns in i15 public inter' ....
view, such as rlSh and wildlife; water qualify; hi.
cultur.al, scenic, and recreational values; and marine sam
tuariCS.141 Many of these areas of concern OCcurin well..r'-

(
c. 77r~NalioMI £nvironm~nIQI Policy Acr

t'hat the Corps may consider economic effects thaI are pro.d·
malely relaled 10 changes in the physical environment. bul
il may nol consider and givc significanl weight 10 "eeo
nomic effects unrelaled to the impact whieh a proposed
projecl will have on the environment."I.M The court found
that there was no basis ill either the CWA or the RHA to
support the Corps' expanded view of authority to assess a
permit on socioeconomic grounds not affecting the physical
environment. m Inanother 1987 case, a federal district court
held. in the contexl of • NEPA public interest review. that
the Corps was required to consider the water supply needs
of the receiving community before issuing a pennit for a
walc:z'service pipeline. I,.
Tbc Corps' public intcfe$t regulatio,ns specifically iden

tifya concern for wetlands. These re,ulalions provide that
··most wetlands constitute a productive and valuable pub
lic resource, the unnecessaey alteration or dcsuuction of
which should be discouraged as contrary to the public
interest. .,." Moreover. the regulatiC?ns provide lbat no
permit of any kind that involves the alteration of wetlands
identified as important to the pUblic interest will be
granted. unless the district engineer concludes that the
J36. Itt. .. 672 F. Supp .• t.566. 18 El.R .. 20136.
J37. Id. at612 F. Supp. at566-61. II ELKat 20136-37. The c:oun further

MId dill NEPA docs DOCauthorize Ibe eo.ps' aaalysis O( &he s0-
cioeconomic impacu ill lId. casc.ld.672F. StIpp... 571, II ELR
at 20139. Su MeuopoliWl EdiSOftCo. v. People A,Uuc Nuclear
Enerp. 460 U.S. 766. 773, 774. 13 ELR 20515 (1.983) ('11)0
daenai&e whetber (NEPA) requites COftSidmliOll or • paniculat
dfCCl (,-,., psydlolo,ical or economic:), we IDIISllook at the Ida·
IioIuhip between lllal ef(ect and &hec:hanJe iA&hep/lysicGIDn'inm·
IIIDIt caused by ~ • . . (ederal action. ••• " (Emphasis added.)
NEPA Rquires • reasonabJy close ~usaJ rdalionship belwcen I
chan,e in &he physical en¥ironmcnl and &hecfTeelllissue.). CtltnpiJU
Hou,h v. Manh. 557 F. $upp. 74. 86. 13 ELK 20610 (D. Mus.
1982) (&he CorpJ must consider economic:: impac:u o( proposed
scruc:nuc lUI ~ block scenic: view).

138. NOM Carol'fna v. HW5On. 665 F. Supp. 428. 17 ELR 21260
(E.D.N.C. 1987)..

139. 33c.F.R.§320.4(b)(I)(1992J. 1'bcrqulauons (unherprovidc dial'

Wellands thaI are considered 10perform (unctions impor.
Ian! 10die public ill\Cfesl include~

i.Well.Jnds which serve si,nificanl natura! biolo&ieal (unc- .
lions. Includln, (ood chain production. ,encraJ hab, .. t and
MllinG. spawnin,. rcarin,. and reslin, sIles for aquatic: or
land species;
ii.Wetlands ~ aside (or study of &he aquatic mvironaaenl

or as Slncluaries or fduces;
iiI WctJancb Ibe desuvc:lion or alu:Dlion of which would

afrect deulInenuJl), IUIIUQ) drainale chulctcristitS. sedJ·
men .. ,iOA pauems. salinity distribution. nushin, c:harac·
ItriSlJtS. CWTCnIpauems. or other cnvironmenuJ chuar·
Itnstics;
iv. Wetlancb which arc si,nilicant in Weldin, olber areu

"rom Wive ICt10n. erosion or stonn dama,e. Such wedands
_ o(len ISSOCliledwilb buner beadles. islands. reefs. and
bus;
v. Wellands which serve IS valuable sloD,e ucas (or Jlorm

and noodwau:rs.
VI. WCllanch which _ ,roundwaler disc:harCe ueas ilia.

mallWlln minimum bue: nows imponanllo aquauc Rsources
and dlou which are primc nil ural ruhule atcIS;
"" Wellands "'hich se~e sl£ftilicanl wacc:, purificallon

(uncIIOn\. and
"lU Wellands w'\lch are unique "' nillure or scarcc In

qUAnlll)"10 lIIe "£Ion or local area

Id _I U:!O 4(b)121 (emph.1l5isadded,. CDmp'I'r 40 C F.R. UJOA l
(wtllands .1\ sreclal aquille 'tiCS'

-----~~~



a £nllirontrll!nttJl Impact SltJll!trll!nlS.When an EIS is re
quired (or major wetlands projeclS, thc EIS and the necessary
predicale siudies generally are paid (or and prepared by the
permil applicant. IU The Corps. however, must invc.stiga'e
independently when an applicant's EIS infonnation iscredibly
challenged as inaCC1Ullle.IS' If an intCDgency dispute arises
over the adequacy of an ElS. Ihe mailer can be rcferTed 10 the
CEQ (or review.UI
Many other NEPA compliance issues arise in the 1404

pennie process. Because NEPA applies to federal actions
other than 1404 pcnnining, NEP A cue law involving other
federal agencies may be pertinent to 1404 disputes. How.
ever. Ihis primer identifies only some of the 1404 malters
tbat haYe arisen under NEPA; practitioners sJlould consult
additional sources OD'NEP A Cormore full treatment.
Scope 0/Project Sllbj~ctto NEPA. The Corps' regula

tions provide that an as should evaluate those portions
of a project that are in waters of the United Slates, rather
than loo1c1n1in detail at upland portions of a project . ."
This regulation was upheld by the Ninth CircUit in
Sylvuter v. U.S. Army Corps 0/ Engin~ers.110After up
holding the regulations, the Sylvuter coun held that the
Corps was not required to consider the impact of the entire
proposed resort project in deeiding that issuance of a
pennit to fill only II acres of wetlands (or a golf eourse
did not require an EIS. The coun found that the golf course
and the rest of the reson were not "joined to each other,"
and that the developer's plans to place pan of the ,olf
course in wetlands did not tum the entire resort complex
into a major federal action ••,.
However, projeccs that are segmented or conducted in

discrete pans may require an EIS. The CEQ's regulations
provide in pertinent part that "(p]roposals or pans of
proposals which arc related to each other closely enough
to be, in effect. a single course of action shall be evaluated

12 ELR 20410 (9dI Cit. 1912); Cabincl Mounwns Wilderness v.
Pctctsoft. 615 F.2d 671. 12 ELK 210.51 (D.C. CU. 1912): Environ·
IIICAIaJ Derenlc Fund v. Andrus. 619 F.ld 13611, 1376. 10 ELR
20252. 20255 (lOch Cit. 1980).

156. Su.1hc: Corps' ROL No. a7~5.En~'i!Oftmrnr41 ''''ptJCI SI4rr~n'
(£IS} C4srs TNu Con.St! PtJid.by,1acAppliconl (MIY 28. 1987)
("plied).' .

157. ~~ Van Abbcmll v. FoI'TIeU.807 F.2d 633. 642. 17 ELK 20429.
20434 (7111Cit. 1986); SICfn Club v. SiClu, 6905F.ld9.57, IJELR
20210 (5ch Cir. 1983): Siem Club v. Marsh, 701 F. Supp.11I6. 912.
19 ELR 20692. 20702 CD.Mc. 1988): Lab Eric Alliance: (or che
Protection of the Coastal Quaner v. U.s. Army Corps of En,·n.
S26 F. Supp. 106]. 1072·7] (W.O. Pa. 1911). 4/fd. 707 F.ld 1)92
(3d Cit. 198]). UIT.dll'nied.464 U.S. 91.5(1983); Mluouri CcWuion
(or Environment v. U.S. Army Corps or En,·rs. 678 F. Supp. 790.
802 (E.D. Mo. 19881.

158 40 C.F.R. pc. l.so.s (1992).

1S9. 33 C.F.R, pc. 3205.apJI. 8. ,7fbl (1992).

160. 171 F.ld 817. 821 (9th Cu. 1989). This decision was amcllded at.14 F.2d 194. 19 ELR :20652.

161 171 F.2d 1112) Su ols"Wlnnebl&O Tribe of Nebruh v, Ra)·.
621 F.2d 269.272·7). 10 ELR 2024). 202.u~,S (8th CII 1980)
(upheld lht Corps' dcc'lSion 10 consider. in ill NEPA Inllys ...
onl,. the 1.205miles or nycr eroninc of a 67·milc power hnc. tht
Corps did nOl hive IUrrlClcnl responsibility for enUre proJl:cl1.
Save the BIY. Inc. v. U.S, Arm,. Corpi or En,·n. 610 F.2d n:!.
326·27. 10 ELR 2018S. 20116·87 (5th Cir. 1980) (the Corps'
decision 10 IImil NEPA's anilySIS 10 24·inch outfall p.J't Ind nOI
10 clIplnd 10 cover enllft tllinlum d·o.idc m.nufacturini: raellol,
upheld).

,9.14.
)0. ~~ River Rd, Alliance. Inc. v. U.s. Army Corps of En,'II, 764

F.ld 445. 449, IS ELR 20518. 20S19 (711lCit. 1915) c;rin, Wis·

)
consin v, Weinbc:rcer. 745 F.2d 412. 417. 14 ELR 20744, 207~
(7chCir. 1984): Sierra Oub v,us, Dep'l of Transp., 753 F.ld 120.
126 (D.c. Cir. 1985).

51. ~e Louisima v. Lee. 758 F.2d lOBI. lOll, 15 ELR 20609,20610
(SchOr. 1985). ee«.derti~d •• 75 U.s. 1()..S...a(1986); Jones v, Gordon.
792 F.2d an. 827. t6 ELR 20920. 20922·23 (9&hCit. 1986): Sian
Oub v, U,S. Arm~'Corps of Enl'rs. 701 F.2d 1011,1030, 13ELR
20126. 2033S (2d Cu. 1983): Nalional Wildlife Fed'il Y. MltSh.
721 F.2d 767. 782. 14 ELR 20172. 20179·80 (I IIh Cu. 1981);
Township or Lowcr Allowlys Creel.: v. Public Serv. Eke. I.; Gas
Co.• 687 F.2d 732. 742. 12 ELR 21029. 21030 (3d Cit. 19821.
Howevcr. thc D.C. Circuil joins the Scvcnlh Circuil in applyin, an
abuse of disC'reLionsW\dud ..su Slerrl Club v,U.s. D.cp'lofTransp ..
7S] F.ld 120. 126 (D.C. Cir. 19805,.

52. Ri"e" Rd. AII'4nct. S.,,,"4 note ISO. 11449. 105ELR II 200519.
53. Mississippi u rei Moore Y. MltSh. 710 F. Supp. 1488. 1503. 19

ELR 21266. 21273· 74 (5.0, MISS. 1989). cilln, Friliofson v, Aln
andcr. 772 F.2d 122~. 12)9. IS ELR 21070. 21077 (Sth Cit. 1985,.
Set a/n' People Cl rcl. Van de Kamp y. Mlrsh. 687 F. Supp 49S.
499 (N.D. Cal 1988) (decmon on pin ofthc Corps nOllO prepare:
EIS pnor to ISsuln!: pennllto fill 180 ICfCS of wellands wu untCJ'
sonable. wh6e the Corps merely relied on ochcr alcneics' cyaiu·
lCions of proJCCt's cumulltlye effecl on wetlands and wildlire. and
did not diSCUSScumullt,we Impacts on lir Ind wa.ct qualny. or noise
pollution In 11.$ dec.slOn document)

4. R'~T Rd AII,anu. ,"PTO notc ISO. IC 449. 105ELR al 20519.
.5. Su Okl&hom.1 Wlldhfe Fed'n v. U.S. Ann), Corps of En,·n. 681

F. Supp 1470. 1489.90. 18 ELR 21]57.21)67 (N.D, ou, 19881
(apprOrnolle mlll':ollln,: condlilons ehmi~uI the nud for an EIS
for proJcel 10 tun~rCI rcle ....o"' .... Ier Itom one lakc 10 another for

\_municir.ll and Indunnoll "'oller f'u'l'Dscs). Su Ill", Park Counl)'
";:elOurcc Counerl. In.: ,. U.S. Ocp't of AJ:lk. 817 F.ld 609. 17

ELR 201S1 (l0ih CII 1987): Friends of the Eanh v. Hlnl1. 800
" F.2d 1::!2.836. )8. 11ELR 20030.200)7·]9 (9thCIf 1986): Fncnd~
1or Endani:erul Srcclc •. lnc y, Januen. 760 F.:!d 976. ISELR 2~5~

(9th CIf. 19R~I. f'feu:"'alton CO.l.lition.lnc \', Plcrcc. 667 F.2d 8~ I.

environment, it explains Ihal finding in the FONS!. Eilher
. the EA, or a summary of it, is included with (he FONSJ. I.'
'\ For the most part, the eouru have deferred I~ and upheld
Ahe Corps' decisions that an EJS was not required (or par
, tieular projects. However, there isa split of judicial authority
""f.ver the applicable standard for reviewing a FONSI deei
...,Jion.In the U.S. Court of Appeals for the Seventh and D.C.
Circuits. a Corps' determination to do a FONSI ~ther than
an ElS will be set aside only if it is an "abuse of disere
tion." ISOAlternatively, the Second. 1la.ird,Fifth, Ninth. and
Eleventh Circuics apply a "reasonableness test." UI The
Seventh Circuit has opined, however. that there is little
practical difference between the two tests. In
In detcnnining whether a FONSJ d,..cision sbot,lld be

reversed, one c::ourt has held thai it must ddenuine, based
on the evidence before it. whether "cOntrary to the CotpS'
randing, the project may have a significant impact or the
(Corps'] review of the project was flawed in such a way
that it C&JU'Iotbe said whether the project may have a sig.
nirlC&Dtimpact .•,m
InRiver Road Alliance. Inc. v. U.S.Corpsof Engineers..

however, the court held that a four page EA, which was
supplemented by 17 pages of additional findings, was a
sufficient basis for the Corps' FONSJ regarding the per
mitting of a temporary barge fleeting facility on the Mis
sissippi River. I~ The courts have also upheld the Corps'
detenninations that no EIS was required on the basis of
I FONSI in conjunction with mitigating conditions im
posed by the Corps. u.s



An EPA regional administrator (RA) can initiate a §404(c)
proceeding on a finding that ··an unacceptable adverse
effect'· could result from filling a particular site. m An
RA initiates sucb an action by providing 'written notice to
the appropriate district engineer. the site owner of record.
and the applicant. 114 If the RA is not satisfied within IS
days or providing notice to the district engineer that no
unacceptable adverse effects will eeeur, the RA will pub
lish nOlice of bis proposed determination. m If • permil
is pending. the district engineer may not issue the pcr ---...
until final action is taken pursuant to §404(c) • .,. The'; '"
must give public noSice in the Fed~ral Register and send
• copy to the appropriate district engineer. m ,
The RA then allows a comment period of between i..

and 60 days following the date of publication. During this
period any interested persons may submit wrinen com
ments. which arc to be considered by the RA in making his

IlII1 the: disclw,e of sueb Imlcrials inlD such ara will h.lv, -
an ~c:plablc: advenc dfect on municipal water supplies.
shcll~sti bcds ~ r:ashcry anas ('including sp.wning and
tJree4in, IIC&S).wildlife. or recn:ationalllC&S_Before makin,
such dc:IcrmillJuon. llIe Adminisll'llor shall consul! with &he
Scc:rcwy. The Admininmor shall sci fanh in wrilin, and
mae ~ublic his findin,s and bis re.asons for makin, any
ddemunation under llIis subsection.

33 U.s.C.IIl"{c). ELR STAT. FWPCA 060
169. 40 C.F.R. 1231.3 (1992),

170. EPA·s ~vanced idendfic:allon propam. 40 C.F.R. tllO,,80. IS not
an c:acmsc of t~04(c) VCIOpower. S~~, ..pro Chapter 2(11)(8)

171, 40 C.F..R. IllJ.2(e) (1992).
In Id_

173 40 C.F,R. 1211.3(~) (1992). Su Newpon Galiena Group .. Deland.
6U F" Supp 1179. 16 ELR 200)3 (D,D,C. 1985) "nI"allOn or
1404(c) pnlCcedln,s is nOI final a,ency action and &h"don: not
subject 10jlldiclal 'CYICW),

17.a 40 C,F.R I2l f.J(~.(1992)
17~ Id .1 t2)U'~)(2)
176 A ~~IC aceomp&nyin, 40 C.F.R. 1231.3(1)(21, provides &h;n "I .......

anUClp.lIc:dIll" the: proceduru of llIe t.so.a ,crenal process hc...._..1
diSCUSSIon"'/ra, C;haPl~r6(U(C) will nannall)"' be uhaulled rono!
10an)' renal decISion on w"eUlcr to inihJle a I4(\.I(cl rrocudtn£

177 411C F R f~)1 l(d. (190~1 "-

~y CA~ ~ vdo ~ advance or a specific permk appli
bon. by deslgnaung particular areas as unavailable for filljn~
Inmost cases. however, the §404(c) vete arises in con".....l
with specific pennit proposals. IlD
EPA's §404(c) implemcining regulations define' ...,.

eeptsble adverse effcct·· as an impaci on aquatic or wet I:.
ecosystems that is likely to result in significant dcgra[
or municipal water supplies, including stuface or gri~
water. or significant loss o( or damage to fisherit.s. SIll
rlShing. wildlife habitat, or n:crcational areas. UI The reg
lalions further provide that "in evaluating the unlcccprab
lity of such impacts. consideration should be given to d
relc.vant ponions of the 404(b)(J) guidelines.'· en In (ac
EPA uses §404(c) as .\l:lhUlUy 10P'l'Ii\:cadherence to th
§404(b)(l~ guidelines. Neither 1404(c) nor EPA's regul,
lions provide detailed substantive standards for the vetc
rather. EPA has used its interpretation of the f404(b)(1
guidelines as the basis for most §404(e) vetoes.

2) ELR ic

Although EPA has used its §404(c) veto power infrequently.
thaI authority has presented some of the ~ost conlroversial
issues facing the 1404 program. In practice. the §404(c)
veto bas been invoked when the Corps and EPA have a
major disagreement over whether a discharge of fiU should
be allowed; the permit applicant and both .agencies have
engaged in multiple effons to resolve the disagreement short
of a veto; and. generally, fundamental issues concerning
the regulations and the aquatic envirorunent are at issue. It
should be no surprise that many §404(c) actions have ended
in litigation_
Section 404(c) authorizes EPA to VelO a CorpS' decision to

issue a §404 pennit when EPA "ddermines, after notice and
oppommiry (or public hearings, that the discharge of [drcc:lge
and fill] materials into la specified) areawiu have anwaacccpt
able adverse effect on {five enumerated reso~):·I" EPA
16:! 40 C.F.R, t 150~,.t (19921. Bur s« Hudson River Sloop C:lurwaler.

Inc, v. Depanmcnl of llIe N.vy. 836·F.2d 760, 18 ELR 20C44 (2d
CIf. 1986,.

163 Su NauolIJl Audubon Soc'y v. Hanz Mountain De.., Corp .• f~
ELR 1072~ (D."'J. 1983),

I~ 33 C.F.R. pt. 325. app, B (1992).
16S_s« Friends of IJIe Emh v, Hall. 693 F. Supp. 904. 19Eli 20298

(W.D. Wash, 1988). Su Dis" S,erra Club v. Si,lct. 69S F.ld 9.57.
I) ELR 20210 (5th Cir. 1983) (failure of EIS 10 fully disclose and
arW~'u eosu of such aaivillcs surrieiently wnled the:Corps' pennil
decISIon 10 n,qulre TCvctuJI_ CtnrtpOr~Sic:rn Club v. U.s. Ann\'
Corps of En,·rs. 701 Fold iou. 1029. 13 ELK 20326.20)34-3;
(~dCIf 1983, (colin ma)' nOI nile E1S ,nJdcqllJle if a,ency has
mMe adequ:llr cOmptlalion of rc:lev&nl infonmuon. flu analyz.c:d
II rCUOll.lbl)'.has no! "nored peninenl dau. and has made disclosure
10public)

1b6 Su Loull,slana Wildlife Fed'n ¥, Yort. 761 F.2d 1044. 10SI. IS
ELR 206 I4.206 17(SIlI CIf 1985)(supplemcnw EIS was required)

."7 Id' at IOS2. IS ELR .1 20617.18. ci""1 W,scoctSln ", WClnbcr,«.
7",5 F.:!d .tl:!. -121. I~ ELR 2074-1.20748 ,

J(O!l Sec.."," ~IC' pro"lde~ In Cull'

The Admmisulilor IS~uthonzcd 10prohlbn &he specific.a.
lIOn"nclud,na: &hewIlJldra ....~1of spc.clficalJon) or ~ny defined
UC.I as .II dl$poul SII'. and he is au&honu410 deny or tCS1ne1
Ihr use or An defined ate.a for spc.clficallon (1I1Cludinc IlIc
withdrawal or s('CCllic.tion) as • dispoul SIIC. whenevcr he
dC'!cmllnc~, a(ICf noliCC and oppo"unl'~ (or rubhc hunn(;\,

in a single (EIS}.·· 162 This is a factual delerminalion and
is Cobe made on a ease-by-ease basis, 16)

Adequacy ol,he E1SfNeedlor Supplemental EIS. If an
EIS is prepared, the Corps must review il Codetermine
whether il complies with the CEQ and the Corps' NEPA
regulations. I" As mentioned, a primary purpose of an EIS
is 10 provide decisionmakers with sufficient detailed en
vironmental infonnation to aid in the dccision whether to
take an Iction in light of its enviroqmental consequences.
Thus, the eourts will find an as inadequate when i( (ails
to identify maior environmental consequences of the pro
posed action. "
Eveu after an as is prepared. • supplemental asmay be

needed 1lae passage of time. • change of circumslances. or a
dwlge in the project may result insignificant impacCs OIl the
environment 'thai' were -RO( considered in the original ElS .•"
However. c:ourts have intcrpreled HErA's regulations to re
quire ~ ,the new circumslancc must "prc:sent a seriOusly
different picture of the environmental impact of the proposed
project from what was previously envisioned. - It'

III. The EPA'a f404{c) Veto Authority

NEWS &. ANAL YSI~ •



saehuseus, received considerable publicity. I.. In this case,
the Pyramid Comrany proposed lo develop a shoppinl; mall
on an 80-acre (raet that contained 2S acres of wetland.co
EPA and the Corps disagreed. amon£! ocher lhin~s. on
whether there were available practicable alternative sites
and whether the applicanl's mitigation proposal made the
applicant's prefctTed site environmentally preferable to
other ahernatives. When che Corps released its notice o(
intent to issue a pennit. EPA's Region 1 initiated §404{cJ
proceedings. The developer's legal challenge to che initia·
tion of the proceedings was dismissed as premature. II' After
review by chc RA and headquarters, EPA concluded tha'
the permit should be denied because it wo~ld n~t comply
with the §404{b)(J) guidclin~ due to the availability of a
practicable altcmldve s:ite.
, Pyramid challenged EPA's fmal §404(c) decision in

. BUS4II;.,. U.S. Environmentl2l Protection Agency. III al
. leling chat there was no practicable alternative site avail·
able. and chal EPA's §404(c) luthority was limited to a
determination that the project would have an uriacc:eptable
adverse effect on che five resources enumerated in the
statute. The BerSllni eoun urheld EPA's deeision, and the
Second Circuit amnned. II The couns dOnned EPA's
view chat the available practicable alternatives must be
measured by a markel entry theory. This approach. which
EPA aniculated during the veto process, requi~ an ap
plicant to assess all potential alternative sites for its project
and demonstrate that nonwc:tland sites are not available.
when it enters the market and plans its proposed. project.
The couns upheld the market entry standard as most can·
sistent with che wetland protection features of EPA's
§404(b)(1) Buide1ines, The couns thus aBreed that EPA
had the authority to eonsider compliance with the
§404(b)(1) guidelines in exercising its §404(c) authority.
EPA·s §404(c) veto of. James City County. Virginia.

water project was alse based on its view that less damaging
allemalives were available. Applying the practicable aher
natives test of the §404(b)(1) guidelines. EPA vetoed the
Corps' decision to grant the county a permit to create a
water supply reservoir by damming Ware Creek and flcod
ing adjacent wetlands and Woodlands, which provided sub
stant;:.1 wil~life habitat. The Corps concluded thar.fhe
cOunty should be granted the permit. because no agency.
including EPA. had identified practicable: alternatives to
nQOding425 wetland acres required to create the reservoir.
and the county had taken appropriate steps to mitigate the
adverse impacts. EPA. however. suggested that alternativ
sources of water might be obtained c:ither without any dam
and reservoir, or by conSlJ'UCtingseveral smaller imPound.
menlS inslead of one large dam. EPA did not argue thai
1116. The ¥CIOIS commonl)' rdClTcd 10 al eitll(r lhe: ""Ieboro MoJll or

Sweedcn', Sw.am!, vctO

187, Newpon Gallcm G,OUp v. Oel.and. 618 f. Sup" 1179.16 ELR
20033 (D.DC 1985) Pyumld cned 10oar,uc Chll ef''''' "'U arb.
cury and carr,e.ou, In inili.llin, , "ell), bcC.lUSf Ihere ....l\ no
basIS lor concluding chll "an unacceplablc ,adwcnc effecr" could
rcsull from thc nsvlnce o( Ihe petmil whe:ICIht ,,,,,Iocanl's nuu
Galion plJn wouloJ IflU" In a nel Impn"'c,ncnl (11' Iht .Iqua"c
ccosY5lcm The dC"dopcr's defens( Iud 10 '"'.111unI,l :a(I(1 EPA
complcted liS !,II"'C"

1118 67,. F Surr 4()~. u. l!lK 2()(l()I IS 0 N 'I' IYR1.

189 Ocrl:1111", Hob.ch:sueJ.IlSOf.~d 36 ,::!dC.. I "'ilKI. c''''' d,·...'J. I()Q
S CI 1SSt\( IUSlh

As identified above, EPA's §404(c) regulations lack any
meaningful substantive veto provisions. Rather. most ot the
core issues at stake in §404(c) vetoes have concerned the
application of the §404(b)(1) guidelines. A veto may result
when EPA and the Corps disagree over how to apply the
§404(b)(1) guidelines. or over a project's impacts. This
exposes a pennit applicant 10 the possibility chat an UDCX
pressed difference of opinion between the Corps and EPA
may endanger his or her pennit application. ApplicanlS
'fften feel unfairly surprised by §404(c) proceedings. even
_)Nhcn EPA has commented while a pennit is under review
at the Corps. The fact thaI che veto is used 10 enforce EPA·s

'fnterpretalion of the §404(b)(1) guidelines also makes it
)tifficult to identify, in any meaningful fashion. the circum
stances under which EPA might exercise §404(c) authority.
As mentioned, there have been very few §404(c) ve

toes . .., However, the threat of a veto encourages the Corps
to consider EPA's comments on a proposed permit and to
make considerable effon to accommodate EPA's concerns.
Some observers feel thai EPA has become more willing to
veto permits in reeenr years, A description of a few of th~
vetoes that have:bec:nlitigated serves 10 illustrate the issues
that can arise: under §4~(c).
EPA's §404(c) \'eto of a mall project in Atdeboro. ~as-

Pli. Id 21 ~~~ I .I1oJI
179 Id.ll t~31 .I(to.
180 These lime rcnods mn t-cClIlcnd~ b" EPA Su BenMi ' .. Dclmd

(l.aOF Sup!, 716.16 ELR ::0795 (D· M,au 1986), •
lSI .$() C F,R FlU (199~1
IIi: Id.ll t~.11.6
In IJ
11I.s IJ

'I!~ As of 11191.EPA Iud .,rl«d til( (ollowln, II prO~CIS (I) Nonh
""oJ" .. l3ndfill. nl l).1n 19. 19811. (2) tot A NOlden $ile. Mobile.
AI, lJunc I~.19Sol,. (.\, b,,"Mnb.nL SIIC. Jehouc bl.ll\d. S.C
fAr' ~. 19S~1. •.1. SoI'OU Au, C~s sue, Jdfenon Pansh. La
(0.1 1(,. IYS~I. I~I S..·eedel\s S....Imp sue, "Ideboro. M.a.n 1M"

)
D. IIJSOI"It'l Kv",\ DC"clo!,n1cnl COIJ'O,. ..on sue, H.1"L~nuci.
M~d",,'s. ~ J ("\oJI ::! t. 198111.(71 Hen~' Rem Esul~' ,.IC. USI
E'·~IJ:I.adc\. J:b eJunt IS. 198111.181ukc "I~. "(.aconCOUnl)".

\ Gol lOe: Ie,. IQIlIi,. (91 Wile Crccl. Jamu CII)·Counly. VoJ (Jul~
J 10. 19891. I 101T.. " For", Dol'" I.. Ruel"uu. OenvcI. Colo (No:.

::!;'I. I 'NO I. Ind 1111 8,(:R"'cr Re,cn'''", R I '''br I. 199(11

B. Subsll2ntivcSll2n~'ds

recommended determination. m If there is significant public
inlerest, the RA may hold an informal hearing . ." Within

') 30 days :arrer the c:onclusion of the public hearing or, if no
j hearin~ is held, within IS days after the expiration of Ihe

comment period, the RA will either withdraw the proposed

)
. determination or prepare a recommended determination to

deny the permit or restrict the permit activities. 110

The recommended determination is chen forwarded to
che EPA Administrator (or review. III After reviewing the
RA's rcconunendacions and the record. che Administrator.
wiihin 30 days. initiates consultation with the Corps and
the pennil applicanL IU The Corps and the permit applicant
chen have IS days to notify Ihe Administrator of any intent
10 take eerreetive action chat is acceptable 10 the Adminis
trator to prevent unacceptable adverse effects. tU Within 60
days of receiving the record. the Adminisb'ator must make
.. fmal determination afrannihg. modifying. or rescinding
the RA's rcco~endcd determination. I'"



71

~o"Othct EPA vClon werc upheld an Creprcl" U S Arm.)·eotp\ ~f
Enl:'n, 19 ELR 201:\4 (E 0_ La. 198111and Run,",Dc" COT '
kc"'~. 20 £:LR 2(9)8 (O.N.J. I990".·tlu0' ~n ~hcr-tht,r.;lCi rcnn.1
.apphullon,

~Ol Srr '"I''''' Clur.c,·IIUIt

N.attonal W.ld"'c Fed'n v. MUsh. 711 F:!d 76' (liah elr 198)
(NEPA "uG.;Iuon)

CII." DI A/rnn. JUI"/J no\c 197• .II U6~. 21 fLR JI 20::!.l).}.f

198

The individual Pennit application process is. in most in
stances, manageable and governed by clear regulatory
standards, Major aciions in wetlands. however, are subject
to,a multilayer adminislrative process, requiring c:ompliance
with the Corps' and EPA's regulations, consultation wilh
many other governmenta! units, public panicipation. pes
sible EISs. and sometimes a veto procedure. Many years
?( ad~inistering the process and liligaling the results have
illuminated the parameters of (he major permit require
ments. Th~ process can be cumbersome and. where §40.t(c)
vetoes are Involved, may be unpredictable. The best straleg~'
for apph~ants. as well as other interested panics. is early
and consrstenr communication wilh the Corps and EPA
regarding project plans

IV. Summary of ladi"iduaJ Permits

Georgia. was upheld. This proposal. which called for de
veloping a recreational lake, entailed aimosl Iwo decade:
of cnvironmentallitigation. culminating in EPA's §4~lr._
veto. '" Afrer considerin& a number of EPA's prior r
tions, the court examined EPA's conclusion under §4().. •. J

thaI the proposed lake would have an unacceptable adverse
impacl on wildlife. The vcto resuned from a disagrecm
between EPA and the Corps over the value of the par~
filled or not filled. as wildlife habitat. The Corps fel, {ha,
allernativc wildlife values would be enhanced by the lake.
while EPA put • greater value on the undistW'bcd wetland
habitat. In upholding EPA, the court reviewed the Vj:to
decision by c·xamining the sufficiency of the evidenc:e on
the record. The court explained thai its role was to decide
··whether the Asenc:y considere:d relevant ractors and ar
ticulated a satisractory explanation for its decision.···" On
review, therefore. EPA did not·have tomeet any enhanced
burden to explain why it overruled contrary findings by the
Corps. but merely had to explain its own decision. nus.
the court (ound £PA had done. J!IO '

The cases that address EPA's §404(c) vetoes iIIustrare
the uncertainties that permit applicants (ace under the ad.
ministrative and judic:ial systems governing the 1404 pro
gram. The CWA's compromise enacted in 1972.101 which
established EPA's §404(c) oversight role. bas resulted in
great potential for lengthy disputes between EPA and the
Corps at the expense of private project applicants. EPA has
structured its §404(c) veto role il! a maMer thal deprives
panics of predictabiJity-in a given ease.Onecannot consult
preexisting rules to ascenain whether a veto is Iikely.-While
the goals of the CWAmay be advanced (rom the protec:tions
afforded by 1404(c), surely 20 years after enactment of the ---..
CWA the public should not be surprised eaeh time a vetd, _"
is invoked. Until a §404.(c) process is developed that pro- -
vides an interested entities-the applicant, the Corps, EPA. (
and the public-wilh the eertainty necessary to make plans. \._
this aspect of the program will remain Very controversial.

2) ELR 10:9

II" Id.;ll ::!W. ~~ fIJI JI :!0~69(41h elr 19911
.\j~ fln~1 Delcnnln:IIII.1I'Ion Rem~nd of ahe U.S En"ronmenl.al Preiec

lion Af:enc~ .!. ",UISI.IIII ....dm.n'slr.;llor lor W~le~Pursu.anllo SeCtton
4~(C I of the Clnn \\'~IC:rAct Conc:emln~ Ihc Proposed Wue Creel.
WJlcr Suprl~- Imro"ndmcnl. J.ames C'!)' Counl\. VIrCinlJ. Mvr:h
~7_ 199: .

19~ JJmC'CII"Co"nl~' E"A_No 8Q·lj6,NN4t 0 \'J Au~ ~. '9'}~,
tntcmor.&ndumur I

19(> -'_'Cfk t~l' ~UI,,911~1
10' J.a.a r S"flr nJ(I, ~I ELR ~O:!~6 (S D C;~ 19901 n4~IU

h"I=AIU'"'

19() James CII~ Counl~. \'a ,- u.s Env"onmental Protc:ClIonAge:nC).
7511F_Surr ;\48,21 ELR 20)71 CE-D Va 1990)

191 Id at )~o.~1_ 21 ELR at 20)n·7) Su 4{) e F R. t:!30-IO(.a)m
III: 9~~ F 2d ~~J. 211!1.R :O~66 (4th c« 1991)

these: alternatives nc.c:essarily could be implemented, but
rather concluded thaI there was insufficient information in
the reeord to show that the alternatives were not available.
In short, EPA vetoed the pennil beeause it felt the applicant
had the burdcn of proof 10 disprove the availability or
practicable alternatives. However. EPA's veto did not sur
vive judicial challenge .•to

In Jam~s City County. Virginia v. U.S. Environmental
Protection Agency. the coun found that EPA had employed
II presumption that there arc altematives, unless disproved
by the applicant, The court held that this presumption was
invalid under the circumstances, because the §404(b)(I)
guidelines establish that presumption only for projects that
are not .waler dependent.'" A water' !upply reservoir, of
course. is a water--clependentproject. On appeal. the Fourth
Circuit allumed the district court, but based its decision on
the lack of substantial evidence that there were practicable
a1temativcs."l The COU" remanded to allow EPA to con
sider ahemative grounds for a veto. which had nol been
addressed, and in particuJat~ whether the advCfSCenviron
menta) effects on wildlife alone Justified the veto. It)
On March 27, 1992, EPA issued its decision on remand,

again vetoing the Corps' deeision to issue the pennil, lhis
time based solely on adverse environmental effects.'~ In
its final determination, EPA described the extensive eeo
system values Ihat are served by the wetlands that would
be flooded by the proposed water project and maintained
that its veto would protect both the wetlands and marshlands
that the Chesapeake Bay depends on for fISh habitaL With
respect to thc proposed project's purpose of satisfying the
county's predicted shoJUge of water. EPA maintains thai
water supplies can and should be addressed regionally.
rather than locally. EPA·s decision notes that four muniei
paJities and James City County have formed a regional
water study group that bas identified 31 regional solutions.
This decision was challenged in court, and again reversed .•fl
The district court found that in its second veto, EPA

neglected to properly consider James City County's need
fOf water in cnluaung the acceptability of the reservoir
project. Since: the §40~(c) regulations require consideration
of filling on municipal water supplies, '''the court held that
EPA could not veto a permit solely c:onsidering the envi
ronmental concerns of the filling ..The coun also found that
the:environmema! data in the record did not support EPA's
conclusion thai the reservoir would impose significant ad
verse: impacts.
In City 0/ Alma ~' United Stous.•97 EPA's veto of the

Lake Alma dam and Impoundment projec:tin Bacon Count)\
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The obligations UDder the CWA apply to "person[s)," a term

t. defaned in the $laMe. the regulations. and the case law. Under
the CWA. "pe!SOD" is broadly dct:"mc:d to include:

(A)h individual,eorporalioa. partnershjp. association.
SC&lC,municipaliry,commission.orpoliticalsubdivision
of a State. or any intelstalC body. •

This general defmition applies for purposes or administra·
tive and civil cn(orcemcnL In addition. the CWA includes

. a supplemenlar), defanitioD of "person" for purposes of
criminal co(orcemenL For criminal violations, the term also
includes "any responsible corporate officer.···
Although abe Corps' regulations do not further defme

"person. •• EPA's 1404 regulations do. Under those regu.
1.lio~. EPA uses the same terms as the statute. but addS
that "person~' includes ·'.n agent or employee" of any of
the other organizations identified within the defmition. 10

Under these definitions. any person or entity responsible
(or an unpermitted discharge may be proseeuted for a vio
lation of lhe CWA. 1lUs includes the owner of the preperty,
a nonowner who discharges fill onto the property of another.
and contractors who are employed to conduct physical work
involved in filling. Consulting and design engineers in· .
volved in construction projects also have been held liable
for illegal filling under 1404. II
To determine liability, courts m~y inquire whether tbe

defendant pedonned the work that violated the Act. or .
exercised control over or had responsibility for lhe violative
activities. In United Slates v. Board of Trustees 0/ Florida
Ke}'s Community ColJ~ge.the eoun held a construction
company liable for the CWA's violations in the face of
claims that the landowner was supposed 10 obtain the re
quired permits. nThe court relied on the fact that the CWA
does nol penalize only intentional violations. In United
States v. Mcusk~)' & tlrsocUltes.IlMr. Md.cskey. prcsi-

6. Enforcement MOA. supra note 3. at 11.0.
7. u. al V.S.
8 3l U.S.C.II)62(S). £LR SrAT. FWPCA 064.
9 .. Id at tl]l9(c)(6). ELR STAT.FWPCA~
10 40 C.F.R. tll2.2(m) (1992)_
II, Su United SUICS Y., Soardof TRlSI«s o( Florida Keys Communll,

ColleGe. 531 F. Supp. 267. 274.7S. 12 ELR 20)91.20)9.1.9"' (5.0
Aa 1981'~ Untied SUle,". Weisman. 489 F. Supp IHI. 10 ELR
20698 IM.O. Fla_ 19801: United SUtes Y. Counl)" or Sleams. No .
~.1l9.0616. sill' 01' en "linn Mat_ IS. 1990.

'I:! ,531 F SUPf'. at :!7.t.7S. I:! ELK at :!O)9).Y.t
I.l N" IN·~.t+N.d~rur II: Il VOl ... u~ ). 1~1I1j1

involving unpermined discharges. EPA is also the lead
agency (or special cases, However. if the lead agency de.
ellnes to enforce, the other agency is not prevented fronl
taking enforcement actions. ' Also. the Ett/orcememMOA
~blishes working relations between the lwo agencies to
promote Ihe efficienl use or their joint resources. And ir
does nol give any rights or defenses to propeny owners. 1
For example. a violator prosecuted by one agency caMot
rely on the EnforcementMOA to argue that the prosecution
should have been brought by the other agency.

I, Wbo Mal' Be Dele!Liable Cor Violations?

),A variety of enforcement options are available under
the CWA. Section 404 can be enforced through ad·

ministrative orders and penalties, civil judicial enforcement

)
by the government or by citiuns, and criminal prosecutions.
BOlh the Corps and EPA possess enforcement authorities,
and the Department of Justice (DOJ), which includes the
U.S. Allomeys throughout the country, may bring enforce
ment actions (or wellands violations. For federal court
proseculions, cases may be brought only by or under the
direction of the DOJ. so other agencies must refer cases (0

the DOJ (or judicial enforcement.
Generally. enforcementoflhe CWA"s violations i.llvolv~

ing wedands commences a(ler illegal filling is observed
in·the field: ne Corps' or EPA's pcisonnel may become
aw.re of violations in abe course of other field work. or
because alen citiZens provide information about iIlc,"
activities. The Corps encourages citizens 10 rcpon wet
lands violations. I In addition. fitld personnel from stale
or local governments. and ether federal agencies, such as
the FWS. NOAA. or the SCSI may rcpon violations.
Where egregious violations aresuspecled. trained criminal
investigators (rom the resource agcncies or tbe Federal
Bureau of Investigation may participate. Unlike some pro.
visions in 'other environmenlal laws. 1404 conlains no
routine reponing or monitoring requirements that might
disclose the exi~tence of violations.
After evaluating the information available about a viola~

,tion, the federal government can select among the various
)nforcemenl ~ptions. The government is nol obligated to

.-:pursueone (orm of enforcement before another. or 10elect
among enforcement options. As a matlerof policy. however,

"\~e federal agencies try to provide the appropriate pe.qons
"'ith notice of a violalion. and if possible. allempt to -resolve
violations without using additional enforcement tools. Z

The Corps and EPA entered into an MOA in January
1989.l0 allocate the enforcement responsibilities shared by
the agencies under (he CWA.l The Ett/orc~m~nlMOIi rec
ognizes thai the Corps has greater field resources than SPA
and, thus. will conduct the. inili~1 in~esli8alion ·in mest"
eases. t The investigating agency makes an initial §404
geognphical determination and an initial determination of
whether a violation has occurred. EPA may assume author
ity for geo~phicaJ determinations in problem cases or
where it invokes a "special case" authority. '
Undcr the EnJorum~nl MOIi. the Corps is the lead en

forcement agency for violations of Corps-issued permits,
and EPA is the lead enforcement agency for violations

3] C.F.R. U:!6.1(a) 1199::!1

: Id_':11 f326.3(cHdl
3 Memorandum of A,:recmcnt Between Ihc Depanmcnl or Ihc Army

and lhe En.·ironmcnt ..11 l'rotulion A,cnc)·. Coneemang Fc:.dcraJEn.
forcemenl Inr the SecllOn ~o.a f'roJ,:ramof lhe Clcan Waler ACt(hn.
19. 198YI Ihcrclnafler t:nrorcement MOAI rrl',mud in LA_' or
W[JL"~() RtGULATloss•• 111"41 Chapter I. note 14.,11app_8.Such
an MD" "'as sU£f:eslCd.n a recommendation Included In &heCan.

)
lcrenee R('~n on &heWaIC,Qtt.hlY Aet 1987.amcndinG the CWA
co ~ulhurtlC: a&J,"lftnLr~I"'ercn~lue •.

. ~ [nr ..,eclllenl MOA '"1"11 nl)le J. al II.A

).s IJ a! II H. Su Q"n I~'N MO". Jill"" C1urte, 2(11I(Al(t'l8'" MOA
"n C'e'u!!r.lrl"." J"",,I'.I ...n "r Ihe' t.t()J It"'!:'~",1

Chapter 7. Enforcement of §404
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In the 1987 CWA amendments, Congress.dded authority to
impose administrative penaltiesagainst violators. After reeeiv
ing an administrative penalty order from cilhet EPA or the
C::0IJ'S•.rc:cipients~ .confronted with required steps and time:
linulatlons for obtauung agency and judicial review.

o EPti's Pentlll), Authority. Most of the CWA's enforce
ment authorilY is vested in EPA. including Ihe aUlhoricyto
18. lJU.S,C. 111I9(a)(3). ELR STAT.FWPCA 039.
19 Id al 11)44(s). ELR STAT.FWPCA062.
::!OIJ al ttIl19(a)(4). 1~(S)(2'. ELR STAT. FWrCA 039. 062.
21 Id. al t61319(a)(5)(A).I~s)(2). ELR STAT.FWPCA039.062..

B. Adm;nUlrOl;WPefllJlryOrd~rs

The CWA authorizes the Corps and EPA 10 issue orders to
violators dircc:tinS them to Cease activities or undCl'laJcc:
steps to colTCCt violations. Under 1309(a)(3), EPA may
issue orders requiring compliance wilh theCWA or a state
issued pennit (or falling.I.The COrps is aulhorizcd 10 issue
compliance orders for federal §404 permil violations. "The
.documents EPA issues are entitled administrative oi'ders,
while thc Corps sends documents caUed "cease: and desist·'
letters. Each agency is required 10 provide a copy of any
sueh order or letter 10 the stale in which the violation occurs
and any other states affected by the violatiOn.• The docu
ments must specify both the nature of abe violation and a
deadlinc for complianec. Corps orders must require com
pliance in no more than 30 days; EPA orders gcnClllJlymust
require:compliance within 30 days, but mar. identify a longer
period if the EPA deems it appropriate.2 •
These administrative orders generally remind abe recipi1-----.

ent that failure to comply with the CW~ carnes the potcntia~-....._/
(or civil penalties and even criminal sanctions. However.
the administrative: compliance orders are not independently C
enforceable a,ainsl a violator. If the orders are disobeyed
or ignored, the agencies must refer the violalion 10 the OOJ
for either civil or criminal judicial enfon::emenL
Adminislr.ltive orders and cease and desist leners should

be taken seriously, These documents put the Rc:ipient on
notice: tbal hb or her actions·may violate (edc~I.law. and·
that conlinyed 611mgtrlay be a mowing, criminal act:The

. government has -succ:c:e4edin convincing courts that these
orders arc nol immediately subject to court reYiew,22so the
recipient must either SlOpand apply (or a permit, or rislc
serious proseculion. .

.A. Adm;nistnuiw CDmplit:Jnc~Ordei:s tiM CCllSeaNI DUin
OnJen· "

violation·' is held liable (or remediatin,; thc damage. An.
there may be: circumstances where a subsequent landownc
both bene:filS from prior illegal filling and continues,d(
minimis fillin, on its own. which would warnnl requ'
broad remediation (rom the subsequent landowner. H...
ever, the Norris decision will hold immediate: ramifications
(orpurchasers and lenders in the:Sixth Circuit, and (or orJ-"
purchasers and 'enders in other circuits that might ad
lhe Norris court·s holding. "-

II. AdmialsCrativc £a(orcemeat Oplioas

denl and. member of che board of corporale code(endanl
Bel·Aire. sought to escape liability by claiming chat the
corpora te codefendanl was the sole owne:r of the properly
and concrolled the filling. Mr. McLeslcey c'aimed that any
action he toolc was as Bel-Aire's agent. rather than in his
own capacity. This de(ense was rejected because Mr.
Mc:Leskey actually participatc:4 in the: filling. and because
the: ceun (ound him liable: as presidenl and a member of
the board of dircc:tors o( the corporation. The court relied
on two non-CWA envirorunc:ntal cases, which held corpo
rate officers U.ble for actions by the corporations. 14

Because the discharse of • pollutant without a penniE is
the violative action under theCWA. subsequenl purchasers
of iJlesally fined property should not be liable (or their
ptcdcc:essors' violations. Hewever, illegal fiUing actions
have been described, as ~'continuing violations;' which re
main until corrected by removal of the fin or oCherreme
diation. ISAnd one:court has held that the owner of property
containing illegally filled wetlands must aUow the previous
owner, who pcrfonned the iIIeg~1 fllling, access to enter
and rcmediate the damaged wetlands. even thoujh reme
diation would reduce the v.lue of the land.
In United Stalu v. Norris. IIa landowner constructed an

unpenniued Jevee:to concrol flooding and to facilitate farm
ing., Subsequently. the landowner mortgaged the land 10 a
bank. and after the landowner dcfauJled on the loan, the
banlc acquired atle by foreclosure. MClDwhilc. the federal
government cnlered inlo a sellianent with the (onner land
owner requiring him to restore the property to its wetland
status. The bank appealed the district court's order requiring
the banlc 10 aJlow the restoration work to proc:ccd. claiming
that it had acquired the land without notice of any illegality.
and thus. was under no dUly to let the agricultural value of
the property be compromised.
The Norris court held that the district cou'n had not

abused its discretion ,inweilhing the equilics surrounding
the bank's "Innoeent purchaser" cJaim. The iUegallevee
bad been in place (or five months before the bank acquired
iL" mongage on the land. The court explained that ·'lilf
the bank lent morc than a quarter o( a million dollars
without inspecting the property ... , the bank aCled im
prudently. JI acted no Jess imprudenlly •. , if il saw ahe .
new Ic",'cc and failed 10 satisfy itsel( that the necc:.ssary
permit had been issued," n
Under the CWA. a court must find a person liable (or an

ilJe!;al CWA discharge before any relief can be: ordered.
Thus. a person docs nOI violate tbe CWA by owning filled
land. bUI rather by discharging fill wilbout a permit. In this
conic II. the Norris decision is troubling. because it seems
10CSl.ablisha thrcsbold level of due diligence: (or purchase:rs
Of lenders related 10 iUe~ally filled wedands, based on
equl.ablc principlcs outside the:language of the CWA. The
decision docs nOIafeer the faCI thai under the CWA, only
the person whose mc~al filling caused the "continuing- ~,_..-- - ...-. ----- -... - ......-__;;..._-------_.:::.
I" 5u Un'lcd SUIC\' NOMClSlcm Phannac:culicaJ I.: Chern. Co,.

IiIO F_~d 726. '.n. t7 ELR 2(60). 20611 (8ah Clf. 1916). elm
J..,u,.d .all" u.s a"li (l9R7,. Unllcd SUICSv, Poilu lion Abalcrncnl
sc,,·~ of Ol"·C(!P. Inc., 76:- F_2d Ill. 15 ELR 20}.a) (2d Car.).
an dr""'d, 47.1us 10)7 (l98~).

I" _\u .,~/'.' "'("Ilun (111'1" I C.1dd,cUlnt: ··conltnuin; ",01.11,,,"·· de.
"\1\'"\,

'I. Ill";r ~cI :!,.h (t'lh ell IWI,
I 7 /./.;11 :tiS
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o TIreCorps· P~TUlltyA.uthority. The Corps has authority
under 1404 10 penalize violations of pennit conditions or
violations oC the Corps' orders; violators are subjcct 10
penalties of up to $25.000 per day per violation .• 0 The
Corps also shares authority with EPA under CWA 1309.• '
As a resull, the Corps utilizes the 1309 structure for exer
cising its administrative penalty authority against wetlands
violators. The Corps has promulgated regulations governing
Class I penalties. 4J. . . .

. The Corps' Class I penalty procedures are less fonnal
than Class U.A violltor has 30 days (rom receipt of I Class
I penalty order to request a hearing.4J The public is also
given notice of the order and 30 days toprovide comments. 44

Ifa hearing is requested and held, it is informal and evidence
31. Id.• 1 122.28.
34. u. at 122.29(a). (b).
3', Id. al 122.lO
36. Id. al 1122.11 (intervention and amicus). 22.lO (p.vuclp~uDn In

appeals 10 &he EPA Adminiunlor),
37. S7 Fed Re:,. S320 (1992).

38, .coC,I:.R..t 22.32 (1992). Su 57 Fed. Re:e.S32()'26 (1992) (teehnIC&)
amc:ndmenl5 10confonn penaJl)' .ppc..l proce.dtln:J 10c:subluhmc:nl
of Clc:w EnyironmentAI A!»puls BOlI'd,"

39. .coC.F.R. 122..38(1992),
.co, 33 U.s.C. t 1344(5)(4). ELR SrAT. FWPCA 062.
41. u. at tlJt9(C)(I){B). ELR STAT.FWPCA 040.
41. 33 C.F,R. 112,6.6{I991,
43. Id I. U26.6(b)(2I(v,
~ 14 al 1l16.6(cl

lish procedures (or introducing evidence. conducling hear
ings, and briefine matters to the hearing officer, The har
ing officer is generally an administraljve law judge, bUI
may be another official.
ACtera hearing officer issues an initial decision. parties

may seek to reopen the hearing by filing a motion within
20 days thai provides reasons why additional evidence is
necessary. JJ Appeals of initial decisions may be made to
the EPA AdminislBtor. The regulations also authoriz.c lim
ited grounds (or interlocutory appeals before the hearing is
completed., JoI and allow an appeal as or right (or any rUUlI
penalty order of any adverse ruling. " Appeals must be filed
within 20 days. of chc decision. and must be accompanied
by a wria.cn brief selling forth the reasons (or the .ppeal.
Within IS dRys thm-..ifler. oCh~ paniu may rapon" to the
appellant's briefand argum.ents. EPA autholizet intcrested
parties to intervene and authorizes the participation or ami·
cus curiae in both the bearing and the appeal proc:css.)6
Prior to 1992. appeals to the EPA Administrator were

head by the Agency's chief judicial officer, pursuant to a
delegation of authority. The Agency has now established
an Envirorunental Appeals Board to hear these administra
tive appeals. J7 Any motion (or reconsideration of a Board
decision must be filed within 10 days and does not stay the
elf'ective date of the order, unless such relief is specifically
requested and granted. JI
EPA's supplemental rules address the CWA's require

ments for notification Costates and public notice of Class
o civil penalcy orders. " The supplemental rules also iden
tify the 3O-day period (or filing for judicial review oC a
Class D civil penalry •

27. 4(1 C F R PI :~ (199::!1

25 33 us c t I ,1I91£)(SJlDI. ELR STAT.FWrCA 041
29 .sO C f R pi ::!::! (199::!I Suppleme:nut nllc:s (or &heCWA', CI&u

. II pcn&ltle:,Ut found ~I 40 C F R t:!:!,;18 •• ddrc:sslng. unique: pro.

)
vJSlon, for Ihe CW A', pcnlluh

lO, .coCFR t:~1\ (IQQ~I

)1. Id ~I t~~J71~1

) 3:! Id a. f~~ I~

)
)

assess administrative: pen.hies (or violations involving the:
unpenniltcd filling DC wetlands. The 1309 administrative
pcully authority applies to any violations oC the CWA. The
sutute establishes two classes oC penalties. wilh Class J
available for less egregious conduct, and Class lI.nilable
(or more serious violations.
Class I administrative pen.hies may not exceed S10,000

per violation, with a maximum amount not to exceed
$25.000. For example. a Class I penalcy order may identify
several violations. but the total penalty is "capped" at
$25.000.1be violator must receive wna.cn notice and has
a right to request. hearing within 30 days of receipt. The
CWA does not require a formal. trial-type bcuina. but does
require anopportunity to prescnt evidence. Uludicial review
oCa Class I penalry must be filed within 30 days after final

. is$wutce oC the penalty order, in either the U.S. Distriet
Court for the District of Columbia or the Ceden) district in
which the vio.lation occurs. 24 -.

Class II penalties may not exceed $10.000 per day "for
each day during which the violation continues." with a
maximum amount or "cap" at $125,OOO.USipificantly,
the maMer of describing the duration of a violation differs
for Class I and Class II penalties; the phrase used in Class
IIexpressly recopizes that a violator may be penaIized (or
each day that a violation continues. Recipients of Class 0
penalty assessments are entitled 10 notice and the opportu
nity (or a hc:aring "in accordance with Section 554 of Title .
5."» That provision of the APA requires adjudicatory or
trial-type hearings before a hearing officer. EPA bas prom
ulgated regulations governing these hearings. including dis
covery rights. ~7 A Class D penalty may be appealed to the

.)
U.S. Court or Appeals (or the District of Columbia Circuit.
or any other (edcr.al circuit court of appeals in which the
recipient resides or (toes business. 21 A petition for judicial
review of Class II penalties must be filed within 30 days
of fll1al issuance of the penalty order.
EPA's regulations Cor assessing CWA Class n penahies

arc incorporated in the Agency's Consolidated Rules of
Practice Governing the AdministrativcAssessment or Pen
ahies.'· These are comprehensive procedural regulations,
which address each or the steps of the administrative:
penalty process. When an administrative complaint is is
sued. the respondent has 20 days to file an answer and
request a hearing if desired, )0 Failure to answer, appear.
or respond 10 motions can result in a defaull order, which
is due and payable "without further proceedings" 60 days
after the default.:" EPA encourages senlement through
preheaTing con(cr~ncc:s.)1 The regulations further estab-
:n, 3J USC 'OI9(£){:!)(AI. ELR STU, FWPCA 040. sp«iries

Ih~1 Ihe pfocee.dtn~' do nol hive 10 follow 5 U.S.C .. 11.554. 5.56
(Ihe APcAl

24, J) USC f I )19(JKS)(A). ELR STd. FWPCA 041.
25.ld II U1IQU:)(2)(B). ELR STAT.FWPCA 040.
26 IJ

2l ELK 10,)00



The D01.and its ,u.S .. Attorneys' offices can file §4p4
civil enforcement actions in federal court upon referral of
~3. 14." 2. B.
504. Id ... 3.
~5. 33 U~.C. ,1311(1). ELR STAT. FWPCA OJa.
56. US. EPA. Rlu'OaT TO CoNOUSS ON CL£ANWAn. Aa E,,·

fO.COCEHT M£CHANlSMS 21 (M ..... 27. 1992).

57. 33 U.s.C. IIlI9(&)(a)(A). (8). ELR STAT.F\VPCA 041,
SI. 710 F. Supp. 1105.21 ELR 2107. (E.D. Tu. 19a9),

S9, 961 F.2d 1310. 22 ELR 211.1 (7'" Cir. 1992).

60. ~~ '''PM Ch&pccr 2(111)(0) (discussin, jurisdiCtional WilletS and
Ihc £WA". authoril)' over isolated w£llialldl).

61. 91$ F.2d lSS4 (7th Cit. 1992).

62. S~~.in/,a C1YplCra(lll); S~~111'(1.~.I". Soulhc:m Pines Auoct: ¥

UIUICdStaleS. 912 F.ld 713. 21 ELK 2003] (.th Cu. 1990) (no
pm:nfon:.cmcftl review or compliance order): Hoffman Group. Inc
v. U.s. Environmental Proccttlon Aleney.902 F.2d S67. 20 ELR
2OSa4 (7th Clr. 1990) (umc); McGown v UnilCdSuCcs. 747 F
Supp. ~39. 21 ElR 20J44(E.0. Mo. 19901 (110 review o(IhcCo'lu·
c:case and delilr order); and FilCcU. II. FIsccll. "', United SUICl
717 F. Supp. 114).20 ElR 20107 (E,O. V. 1989) hamc)

A. General StandardS

m.Civil Judicial EDl'orcemcat

As set out.bovc. the CWA provides (or judicial review of
administrative penalty orders. nHowever. (ew'QSCS have
reviewed §404 administrative penalty ~=ts. In Han
son v. UnitedSUItes.sa the coun upheld a $24,000 Class I
penalty. In Hoffman Homes. Inc. v. U.S. EnvironmclIlDl
ProlecliotlA,enq. Jt a Class II civil penalty (or lUling small.
isolated wetlands was reviewed by the Seventh Circuit Coun .
o( Appeals. The coun initiaUy (oWld that thewetlands were
~ -'waters o( lhe United States·' as de("Uledin the CWA,e
but subsequently vacated its opinion and assigned the case
to a seuJemenl tract. 61 •

Section404adminisuative compliance orders. in conlrlSt.
are not subject to immediate judicial review. The CWA docs
not provide (or the review of such orders, and the: fed~' -"
government has successfully resisted this review on groun&..
o( prcmatwity and.lack of f.pality. ~ttcmpcs 10 obtain ju- _.
dieial review of compliance orders and cease and desist
orders have been rejected by most courts .., (

C. JlldiclGl Review 0/Administl'fJlivc Complionce and
Pett4by OnJen

but returns. business statements. loan documents. or othcl
inscnunenlS. JJ Thus, the burden is on the violator to show
an inability 10 pay abc penalty imposed. In dctennining
culpability, the prime criteria that EPA will consider ......
cludes the violator·s past experience with the pennil
requirements and the violator's degree of control over tne
illegal conduct giving rise 10 the pcnalcy..Sol
Appendix B to the PeNdry Policy provides addidor

,uidance on the relationship of administrative penaltle ..
to oIhu enforcement '0015 and the:administration of 1404.
Significantly, EPA may usc its 1308 information eelleer
in, authority" to demand inlonnation relating 10 ,404
violations. Mosc administrative penalty caSes arc resolved
by settlement. oM , '

o Administraliw Penalty Criteria. The CWA provides EPA
ad cbe Corps with criteria for imposing the admiaistntive
pcaaJtic:s ia 1309(1)(3). The agCDciesare 10c:oasicJcr:

.(IJ- uaare. ciR:umstaDccs. afcDt aad pavity 0( Ihe
~ orviolatioas. ud.willi ~ to the~,
ability 10 pa),. aD)' prior,lus:rory0( such violatioas. Ihe

-, dcpIcoCculpabWIJ.ecoaomicbcocfilorsaviDp(ilaD1)
resuldq &om Ihe violatioa"aDd such ocbct .... 1Ieb U
juscicc ..... y 1aIWn:.4?

Similar crir.cria for the Corps· civil penalty are set forth in
I404(s)(4),Rquiring consideration of: ~

(tJhe saiOUSDCSJ of the violation or violatJoas. Ihe ec:o
DOmicbeocfil (I(an)') rcsuItinl hum the violation. Ul)'
IIistDIy of such violatioas. uy aood-faith cfrons tocom
ply widl1he applicable NqUimDCDIS. the CCODomic im·
pad of 1hepenalry ODthc violator,and such odIcrmaUcn
as justice rna)' 1aIWn:."

EPA bas developed a 1404 ~Ity policy Chat~ds
on the statutory penalty criteria." The Penalty Policy is
designed to obtain a level of uniformity and consistency
amoug the various EPA regions of the country_ It sets
standards for evaluating lhe:covironmental significance and
compliance significance of violations. From chis, EPA has
set initial penalty levels in a ·'gravity-based" matrix, wilh
violations of minor significance assigned low penally levels
while the maximum penalties are available (or major vio
lations.· The gravity-based penalty is subject 10 further
adjustment up or down based on other factors, including
the violator's coopet3tion or recalcitrance. the violator's
ability topay (which can only adjust lhe penalty downward).
~ litigation considerations. ,S!. •

.EPA's PentJ/ryPolicy emphasizes tha. penalties ··should.
at a'minimum, remove any economic benefit resulting from
failure tocomply with the Iaw.'·SlIn this regard. the Penalry
PoUcy requires that the economic benefit of the violation
must be calculated, and gives examples and instructions for
this calculation. If a violator claims an inability 10 pay as
grounds for reducing a penalty. the violator must present
documentation verifying his or her ("",anci.' status, such as
.5. 14 1326.6(11)
<16, 14 '326.6(.)(2).
.7. 33 U.S,C. 11)19(&)(3). ELR ST4T. FWPCA 040.
4a, 14." ,1)44(sX4J. ELR ST4T, FWPCA 062.
• 9, Memorandum from UJIW'I S. Wilcher. AISI. Adminisntot lor

W~. and J.una tot, SlI'OCk.Assl AdnUNSU'alot (ot Enfon:cmcnt.
U.s. EnvisonmcnW PfOCcttionAleney. 10n:pou! ..tminiSlnllon.
CleAnW&IU Act Seellon 404 Adminis(nUvc Pende), Actlons. Guid ..
anl:Con CaJcul,U", Sclllcmcni Amounu (Dcc. I., 1990) Ihc:tcin.
alia PenallY Pohe)')

.so PcnaJIY PollI:,. .",,'11 nOle .9. at 5·7.
51. Id. al p 8.
5:! 14.,~

mlaybe presented orally or inwriting .• J A district engineer
IJUIkesthe decisions. although other ofthc Corps' sgtrmay
be appointed 10 conduct the he.uin&. And there ere no
provisions (or administrative appeals beyond the district
caginccr. Although not required to do so by I.w. the Corps
bas established the policy that if it pwsues an administrative
penalty, it will not refer the case for judicial enforceme:nt
(01' court-imposed civil penalties. ..
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The CWA is a strict liability statute. 'N which means that
viOiatOlSmay be held liable under the law based solely on
the consequences of their actions. Thus, it is not necessary
(or lhc lovcmment to prove that a violator knew about the
law and was aware that particular activities were unlawful.
As explained in Unit~dStatu v. SinclairOil Co.; "17 the
defendant·s intent is irtdevant to liability under the CWA.
The CWA docs not enumerate any statutOI)' defenses.

VioJators seelcing to avo~d liability. however. have at.
tempted to nise a number of defenses. Although many of
these defenses have not been acceptccf by courts indeciding
liabnity, the same evidence involved in asserting the de
fenses is often considered by courts in deciding what remedy
should be awarded. Equitable factors. (or example. may
serve to ameliorate the remccfy.

A violator eannot defend a civil enfereement action. by
arguing thai either the DOJ. EPA. or the Corps lades
authority to enforce 1404. The various enforcement agree
ments among the agencies do not give rise to any private
defen~es. and the courts have rejected claims by. defen
dan~ that'EPA-and the Corps cannol dClegalc and allocate
enforcement duties. ,. The U.S .. Supreme Court has also'
ruled that enforcement cannol be avoided by claiming that
application of 1404 constitules a taldng of property with.
72. 4.1 us,412. J7 ELR 20667 (1987),

7). Uniled SUles v. M.C.C. or FJorida. Inc.• 848 F.2d 1133. 18 ELR
21010 (Ihll Cit. 1988). ult·, d~nftdper alriom•• 63 F.2d 802
(lich Cit. 1989,.

74. S~t. t-l•.United SUIes v. Key Wen Towcn. Inc•• 720 F. Supp,
963. 20 ELR 2000S (S.D. AI.. 1989,: Unhed SUICSv. Kcben. No.
16-86. enlry of judc:mcnl (M.D. Pa. Nov, lB. 1987); United Sutes
v. Hobbs. 736 F. Supp 1406.20 ELR 21299(E.D, Va. 1990,. a,6"d.
947 F.ld ~ I (1991). cert.drttlrd, 112 S. CI. 2274 (1992),

15, Uniled SUlCI ". Moltler. No 89·0107 IE.D. Mo. Apt. 19. 19911
(enu)' o( jud,mcnt),

16,SuoCo,.. UnilCd SUles v, 011i0 Edison Co .• 725 F. Supp. 928. 9.}.a.
20 ELR 20633. 20636 (N.D OhiO 1989,. Uniled Slalel v. Amoco
Oil Co••no F. Supp, Ion. 14 ELR 20533 (W.D.Mo, 1984):Unlied
SUICSY. E.uth Sciences. Inc.. 599 F,:!d )68. )7.~.9 ELR :!O!>.a2.
20S44 (lOch Cir. 1979,; MlnflChw Crect WIscnhcd Disl. v. Ho(f.
m,", 597 F.2d 617. 627. 9 (!LR 203)01. 20331 (81bCIf, 1979)

n, 767 F. Supp 200.21 Ell( 21.'23 (0 Mont 1990~
78_ Su UnilCd States y. Kdcouf\c. 721 f S".".. 1~7:!. 20 ELR 202U8

(D, Mass, 1989) (ErA'i en(orecmlrnt dcle~.allon 10 Ihe Col'll'
'''Ihorfled ,.

B. D~fensu_

the CWA docs nOI provid.: (or jury trials. the U.~.Supreme'
Court in Tull v.U"iudSIQ/~S. : held Ihallhc constitutional
right to a jury trial applies to the CWA's civil enforcement
actions. While the Court Illowed a jury lrill on the issue
o( liabiliry for a CWA·s violation. il also held thaI the
imposition of specific remedies for violations. whether
penalties or other relief. was up to the jUdge. not the jury .
This distinction. whieh has been confirmed in a subsequent
decision. " is significanl because it means thal the jury
will not decide the punishmenl (or 1404 violations. Nor
will a jwy hear eases where the government secks only
equitable relief.
There have been several 1404 jury trials·sq.ce the 'Su

prane. CoUrt·s Tlili decision. In 111051 of these cases. the
go,vemmcnt obtained liability verdicts, " ahbouih one jury
found certain Missouri fannelS not liable (or eonstructin,s
dikes inwetlands to prevent nooding o( Ihcir (annlands.

. cases (rom the Corps or EPA. 'I These Iclions are used
,~o obtain injunctions. eithcr (0 command'a plrty Cocease,ts viol. lions or 10 oblain orders for rCSlontion or other
.~physical relief. Courts mly award civil penallies of up 10
$25.000 per day per violation ... A number of cases have

)eld thai each day illegal fill remains in place is a separate
...Ciayof violation .• s The governmenl adheres to this view
that iUega. fill remaining on a sitc is a ··continuing vie
lalion" (or civil penally purposes.
Civil enforcement actions must be brought in the fccferal

court disuiCI in which the defendant is located. resides. or
does busiDess; generaUy cases are rtlccfwhere the property
involved is located. The only. other statutory requirement
is thaI notice of the actioDmUsI be liven to the .W1'OpriJ.k
stale... there is no requirement that the loveinment must
eJ~ between pursuit of an administrati\lc order or films
of a judicial enforcement aclion. Q Nor docs prior or een
cemporaneous state enforcement preclude federal enforce·
menL" As a aenenl matter, howevcr, neither the fcdcraJ
Dor stale lovemment will expend resources 10 enforce
against violations that are satisfactorily addressed by the
Dthcrsovereign.
'The CWA docs not establish a statute of limitations for

:ivil enforcement. so the courts apply the general five-year
;tatutc of limitations providccf for civil penalty actions ...
=-!owcyer.the limitations period starts 10nm when lhc 10V·
:mment becomes aware of the violation. not when the filling
1CCUITed.10The government takes the position that the five
'car statule of limitations only prevents the assessment of
iviJ pcnallies (or more than five years. but docs not bar
-'position of equitable relief (or illegal discharges that
,4inatClf more than five years previously. 71

) 1404 defendant has a right to a jury trial. Although
As an iaW'n&llovcmmcnw mllt.ct. rdemls from EPA mUSl10 10
she DOJ. and QIIIIOt 10 ditccrJ)' 10an office or Ihc U.s. Aaomey.

~. 33 usc tlJl9(d), ELR STAT. fWPCA 040. Prior 10 Ihe 1987
arDcMmcnu. the CWA luthorized civil penalties or $10.000 per
day or vioillion.

S. Set. Co,.. Uniled Scales Y. Cumberland Farms 0(COMCCIian. Inc~
647 F. Supp. 1166. 1J83. 17 ELR 20301. 20309 (D. MUI. 1986).
II/rd.826 F.2d lUI. 17 ELR 21270 (lsI Cit. 1987). cm. dtnied.
484 us. 1061 (1988); United SUles Y. Tull. 6IS-F. Supp.610. 626
,(E.D. VI. 1983). a.6'd.769 F.ld 18:!. ISELR 21061 (4th Cit. 1985).
nv·4011otl&u 'rDlUIdI. 481 us.412. 17 ELR 20667(1987); Uniled

. Siales v, Ciampilli. 669 F. Supp. 684.18 ELK 20419 (D.HJ. 1987).
III I lawsuil penciln, durin, 199:!. I 1404 dcrcndanl has lI&ucd &hal
&he ··conIDlum, viobdon" principle applies I( mo5I ror calculation
of civil penalties. bul not ror sUNIe or limiLltions purposes. Su
United SUICSv, Windwud PropcnicJ. No. 1:91oCV-348·RLV (N.D.
G&. Feb. 14. 1991).

. 33 U.s.C. U319(b1. ELR STAt. FWPCA 039.

. Su UnilCd SUles v. Eanh Sciences. Inc .. 599 F.2d 361. 9 ELK
lOj42 (l0lh CIf, 1979,.
Su Uniced SCIIC5 ,. Ra)'leCoal Co.• 129 F.R.D. 1)5 (N.D. W.
Va, 1989).
21 U.s.C. t2462 (1988)

Su Uniled Siaies ¥. Hobbs. 736 F. Supp, 1406.20 ELR 21299
(E D Va 1990). aJf'd.947 F.2d 9.a1 (I99It. rut. dtnied. 112 S.
CI_2274 (1992). Nonh CarohnJ Wildlife Fed'n v, Woodbury. 19
ELR 21)08 (E,O,NC 19891. Su ,dso Public Inieresl Research
qroup of Ne.. ' Jer1e~" PowellDuerryn Terminals. Inc .•91) F.2d

!C
. 75. 20 ELR 21:!16. 21220·21 (3d CIf. 1990). cut. d~nird.
IS. CI 1018 (19911. AII,nllC' Siaies Letal Found .• Inc, v. AI
ch S~ci'hy SIcel Corp. 6),S F, Supp. 28,.. 17 ELR 201:!!>

IN,D.N.\', 1986).

~n ro"llon " bc.nf: conlclled In, f4D.l enforcemenl case, W,V'...",J PfDl'u"r,. ,,,,,,,, nOIe'6.\
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86. Suo ~.I..Uniled States Y. Tileon. 70S F.2d <429.13 ELR 20S83
(I"" Cir. 1983): Uniled SUles Y. Ciampitli. 583 F. Supp 483
CD.NJ.1984); United Siaies Y. D'Annolro. 474 F. Supp 220 (0
Mass. 1979).

87.Suo~'I.•Uniled SUles v. Robinson . .570 F. Supp 11S7. 14 ELR
200S6 (M.D. Aa. '91) (restoration plan approved'. United SUICS
v. Bradsluw. 541 F. Supp., 184. 12 ELR 206]0 (D Md 198~t
,approved covrmmcnl reslorallon pian); Uniled Siales v, Wcism~ .
489 F. Supp. 1331. 10 ELR 20698 (M.D. AI. 19801(reslor.lIon of
propen)' 10on&inal condition).

lB. Sec Unlied S~les Y. Huebner. 752 F.ld I23.s.124.5.U ELR 2008).
20081·88 (1&hCu.,. cert, delli~d. 474 U.S. 117 (198". St't' also
Uniled SUles v. SUlon Cove Esutes. Inc .• S26 F.2d 1293, 1)01
(Sih Car. 1976) (feslorallon musl beM an c:qulublc relalton 10 Ih~
decree: usd lund or h.um)

89. Unllcd SUles v Clampilll. 669 F. Supp. 684. 698. 18 ELR 2~19.
20US·26 (D,N'. 1987).

90 720 F Surr 96.\. 20 £!LR :!(JOO~(S.D. Aa 19811t

91. 33 U.S,C. §I)~. ElR SlAT. FWPCA 06S.
y~ J) USC tIJ19ldl. ELR ST4l F\\'I'CI\ oso

(I}heseriousnessof the violationor violations.the eco
nomic benefil (if any) l'CSuhin&from the viobtion. any
hisloryof sucb viollti9ns. 'any1000-flith cfforu'lo eem
plywith the applicable requirements. the economic im
pactof thepcnalry on the violator.and suchothermailers
as justice may require. '1

Civil penalties imposed for §404 violalions vary wjdel)'~' ./
depending on the court and the region of the country.
However. in general. civil penalty award levels arc in- f
creasing and are likely to continue on that trend. The CWA '
establishes criteria for civil penalty amounts. instructing
courts to consider:

violation. Such injunctions .gainsl filling have been enterec
by many courts.' It is also common for the couns 10 impose
restoration ordcl'5 requiring the removal of illcgally plaeee
fill. unless il is infeasible. due to subscquenl eonstruc"~~
or sale or the filled parcel. 17

Courts will give gteal weight to reasonable resloration
plans prepared by govemmenl agencies. In one case, ho...,·
ever, the coun rejected the govenunenl's restoralion ar[
menlS on the grounds that it would be "draconian" to order
destruction of a JO-acrecranbeny bed to restore the parcel. II
Another cour1 would not. in equity. require innocent pur
chasers of filled.rroperty 10 remove the fill as pan of a
restoration plan. . .
Courts have ordered udtigation ot t.hn""ive environ

mental benefits inaddition to. and in lil!u of, other sanctions.
For example, in United Stales v. Key We.srTowers. Inc; ~
the defendant was ordered to dedicate certain propeny for
wildlife babitat and a $250.000 penalty would be awarded
if the mitigation land was not provided.
The CWA specif!cally authorizes emergency actions to

stop pollution. including filling, in the event of an "immi
nent and subs&a..tial end.angennent" to health or public
welfare.·1 However, §S04 docs not authorize EPA to issue
orders. but the Agency may bring suit in federal disuici
court fer an injunction to stop the pollution or for other
relief. The availability of this relief docs not restrict the
government (rom invoking the equitable powers of courts
to support injunctions, ~cr than relying solely on this
emergency power. "-

D. Civil Penallies

7'1 United SUlr~ v, RJveuidc Barvie"" Homes. Inc.. 474 U.s. 121. 127.
If>ELR 20086 (I98S) Su Idsa Uniled SUles v, Moseley. 761 F,
Supp 90 (E D. Mo, 1991) (dllmlsslne ddendanlS' Wr.inls claim).
Su '"l'(I CbJlPICf9 (addressln, &heukin,s issue).

8(1 Su.,.t .Unlled SUICSY. 8occanruso. 882 F.ld 666. 19 ELR 21388
I:!d CIf ,98911e5loppel ddensereJecled); Uniled SUles v, Huebner.
7S~F.:!d 1:!3S. J2.a.t. IS ELR 20083. 20087 (71h Cir.) (esloppel
dcfcnu' reJccled). un dc"ttd. 474 U.S..117 (l9IS); Uniled SUles
.. CumberlAnd F.ums of Connectlcul. Inc~ 826 F.2d 1UI. 11ELR
.:!1:70'(tsl Clf. 19S7).cm.d(,lIltd.484 U.S. t061 (1988).

81 Sr«. ~1.Unucd Su~es v, Hobbs. 736 F. Supp. 1406. 1410.20 ELR
~t~99. 21](I().01 tE (\ v~ 1990l

Ii: Ju US Er,\. RE.POU TO COHO.US ON CLEA'" WATER ACT
1:""OIl(E"II":1 M£CHA",ISII4S21 (Mil, 27.19921.

11\ SrI'. 1',. Un'I~4 SUI~S Y RI"~f" To"es. 6S6 F. Supp. 2SI. 17 ELR
~OSIrrn r R I. Dff'd. 826 F:!d lSI. 11ELR 212BS (lSI Cir. 19871:
tintled SUICS,. C.JInlp.u •. S8l F. Supp 483 (D.NJ. '984)

II" U~..cd SUIU v 8~,.sbore ASlocs .• Inc,. 9]4 F 2d 1]91. 21 EI.R
~I;:".\(bill CIf 1~911

Ii" )t'(' Unu~d SUI~S' MAI.bu Buch. Inc .. 711 F. Supp 1301. 19
II ~ ~I:·n(0" J 1989)

When feasible. the federal government will seek injunctive
orders requiring the restoradon of illegally filled wetlands
by remova! of the fiJI and such grading or planting IS is
appropriate: to reston: the wellands. If restoration is no\
feasible. inwhole or in pan. a remedy may require mitigation
of the physical hann and establishment of compensatory
wetlands. Although there is considerable flexibility in wbat
the government will seek and what a coun will order. the
objective will be generally to restore the physical environ
ment to a s~tU5 that replicates the contribution or the wet
lands prior 10 being filled. a:
The courts have been willing to impose remedies thaI

meet these objectives. Courts have entered preliminary in
junctions preventing defendants from conducting any fur
ther illegal filling pending resolution of the enforcement
action. UAlso. a temporary restraining order to stop illegal
acuvity has been upheld." The courts have even imposed
preliminary injunctions ordering the defendant 10 remove
iIIc~al fill. prior to further trial of the enforcement case."
It is customary for courts to enjoin violators from any

further filling after they have been found liable for a §404
--------------~------------~------------------------------------~--

. C. A vaiiDble Injunctive Remedies

0111 just compensalion. ,. A defendant is not excused from
compliance with Ihe law because he or she may suffer
economic losses as a result. A challenge or claim for
compensatory relief must be broughl separately. and is
nor a defense to enforcement
General equitable defenses have not fared well in 1404

en(oreemenl actions either. Defendants' claims that the gov
ernment should be estopped from enforcing lhe law have
generally been rejected. Although defendants have claimed
that lhe govem."11ent'sconduct led them to believe Ibal their
filling was acceptable, the:law imposes a heavy burden on
someone raising an estoppel defense against the fedenl
government. and these claims are usually unsuccessful. 10

Ad~itionaUy, several courts have declined to apply the equi
table defense of laches to the government's c:nf'orcement of
1404 .• 1·However, since equitable: defenses depend on spe
cifie racts and circumstances. individuals shculd be careful
in considering whether these prior, pro-government ho\d.
ings applY'IO their situations. .

___------n~..~~Af'AL" SIS'""



108.Su K.\\'. Thompson Tool CO.Y. Uniltd SUICS.656 F. Supp 1077.
1084(O.N.H. 1957).IJ.6'd.l36 F.ld 721. 729(151 Cir. 1988). Unned
Stale, Y. Phelps Dodge Corp~ )91 F. Sapp. 1111. 1184. 5 ELR
20301. 20)09 (D. Ariz. 1975): UnilCd SUIC' ,. Frcua Brus . 461
F. Supp 266.2611.9 ELK 20131J(Jl.O. Pa '''''HI. tJffJ. 1002F.2d
1121. 1116.9 ELR 20556 (3d Ci,. 11J791.rer« d,n"d. u.a US.
107.1(19801.

107. Id. al 11319(c)(4). E1.R STAT. FWPCA ~O

105 Id. al IlJl9(c:)(2). E1.R STAT. FWPCA 039,

106. u. ~I tlll9(c)(3). E1.R STAT. f\\'PCA 0)9.

10]. Penally Policy. llIprll noce 49, &I 4.

IOJ. ]J U.S.C. 11l19(cJ{l). ELR STAT, FWPCA 0]9

. .Prosecutors in.~ CWA's ciiminal'enfarccment'aciions'
have additional en{orccme;u lools available. because ICU
illegal under the CWAmay also violate other fcdcnal crimi
nal bws .. For example. 18 U.s.C. 11001 may be used to
penalize submission of any false reports to the U.S. gov
cnun~nt.. Lando~crs should take seriously any warnings
or neuees concerntng wetlands or filling activities, because
of the: potential for criminal enforcement. Moreoyer, .11·
though administnatiyc orders and civil aClions arc not man
datory prerequisites to criminal enforcement, 1111 filling after

Wetlands prosecutiOltS hne iDm:ascd~incc the fcdetallOV
cmmeat apaaded its eavironmental crimiaaJ enforcement
efforts in the mid-1980s. Criminal enforcement'is used in
cases involving cpegious conduct. such as significant en
vironmental bum. abusive conduct. contiriued illegal con
duct .f&cr wamings, and in cases involving other serious
knowing, and willful violations. •
The 1981CWA amendments strengthened the statute's

criminal enforcement provisions. The CWA allows prose
cution for Dc,li,ent violations. loa IcnowinC violations. IllS

~d for "lcnowinCendangerment." which is placing another
person illdanger of death or injury. INNegligent violations
c:any misdemeanor sanctions, including penalties from
$2.soo to $25,000 per day and imprisonment of up to one
year. Knowing violations are felonies. carrying fines of
$5,000 to $50,000. per day and imprisonment o( up to three
years. Persons convided of knowing endancerment may be
punished with fines o( up to S250,OOOand imprisonment
of up to 15 yeus, anr;lorganizations can be fined up to
51.000.000. It is also • felony to make ··any false matcriai
statement·' on applications. records. reports, plans, or other
documents filed under the CWA. False statements are sub
ject to fines up t~ 5~0,OOOand imprisonment of two years;
subsequent convIctions are subject to 520 000 fines and
imprisorunent o( ~p to four years. IO! '

..IV, Cri81iDaJ EDI'on:emcnt .

layed costs by obtaining an .fter·che-face permil; avoided
costs, such as costs or upland disposal rather than weIland
disposal or dredged maleriais; profie from use of iUesaUy
filled property. such as (or crops; or profit made by the
contractor conducting the filling. 'OJ This policy provides •
that sevenal measures of economic benefic may be appro
priaee and can be combined (a delermine the ovel1ll1eco
nomic benefit o( lhe violation. Even though couru do nOI
have 10 (oIlow EPA's policies. they o(ten rand them per
suasive. In any event. EPA will invoke this policy in ne
gotiating civillitiption under '404.

)
)

ThcsC judicial penally criteria arc very similar to chestalu
lOrycrileria for administrative penalties. tJ EPIt. 's §404 Pen
olry Policy" is .lso used by the A,ency in civil judicial
cases. EPA strong Iy rcsisu scttlinS court cases wilhout some
level of civil penally.
The highest civil penalry imposed in a 1404 case came

in a settlement with • company developing a gol( reson on
Guam. The violator paid a $1.3 million penalty, gave an
additional $200,000 10 two wedands funds on Guam. and
in~ additional e:ltpen5CSof approximately $300.000 to
restore and mitigate for the impads 0( Chc illegal actions. IS
m United Sttltes y_TIIII." the defcadant was ordered 10 pay
$75.000 incivil penalties and anldditional $250,000, which
was slJspCndcdOIl the c:onditioa tbal the fdled property. be
n:st~red. t7·And in anOlhcr laqe pcaalty ate. a coun im·
posed a $540.000 penalty. with S3PO.OOOto be remitted if
the damaged WClJandwas satisfactorily ft:Slored. IIEach of '.
these penalties 4 weu below Ihc statutory maximum ahat
could have beeil imposed under the CWA op • per day basis
for each day the fill remained. .
As a general rule, courts hive broad discretion insetting

penally levels in en(orcement cases," CoW1Sof Appeal
will not lenenlily "second-suess" federal district courts'
1404 penally awards .• og On the other hand. courts have
withheld civil penalty .wards wbere fairness or other
considerations so wamat. F9f' ,example. in United Slatu
Y. Lambert.••01 the coun ~lined to award any penally
against a woman who was a joint property owner with
her husband, but who bad Dot bcca personally involved
inthc illegal filling. And in United Statu Y. BrtJdsluJw••01

)
no penalties were awarded asUnst • defendant who
stopped iUelal filling upon receipt of a Corps' cease and
desist notice.

) 'Application of the penalty factors to each case requires
an individual calculation.lncrcasingly. the government em
phasizes the need for higher penalties to deter violations
and 10 recoup the economic benefit a violator may have
obtained (rom avoiding legal requirements. The case law
derIDing "eeonemie benefit" in the wetlands contcxt is in
iu early stages o( deyclopment EPA's §404 PefJDlryPolicy
~u88es~ thaI economic benefit from • viobtion may ·in-.
clude~ Ulcrc.ased propc:tty value rcsuJtins from filling; de-
93. Su Ill. al 111319(&)(3). l~sX4}, E1.K STAT. FWPCA 040. 062.
9~. SuSllp~tllexNa] cliscuSJionolEPA's PaWl)' Policy accompaIIyin,

roolnoles 47 Ihrou,h 56.
95. Unhc:d SUlCI Y. Sumilomo Corp., No. ~30 (D. Guam Kille·

menl filed Ma)' 21. 1990. cnlc:n:d AUI. 27, 1990). Su U.s. OOJ.
Record Scu.lemcnl Reached in Guam Wetlands Cue (May 21. 19901
(~u Rclc.alc).

96. 615 F. Supp. 610 (£.D. Va. 1913).11/1"14,769 F.ld 112. 15 ELR
21061 (4th Cu. 1915). ,~'tl Oft "~r ,,.,,IIII4J. 411 us, 412. 17
ELR 20667 (1917).

97. 1lIc T"II pcwUes wen: subscquenll)' IalCloIil!ed allcr the U.S.
Supn:mc Coun reversed on I.Iac: ,rounds dul.jury trialwas required.

98 Unl!ed SUlCI Y. Cumbe,land Fuml or Connc:c1icut. Inc.. 644 F.
S~pp 319,17 ELR 20310(0. Mass. 1980),IJJ/'tl. 826 F:.2d IISI.
U ELR :!1270 (hICit. 1917). een. .ulli~d.484 U.s .. 1061 (198.).

99 s~~.~,.Uniled SUlCI Y. m Conlinenul Sakin, Co .• 420 us

)

2.3 .• 30 n.6 (1975).
Su WCIUmaM v. Disuicl EA,iac:ct. 526 F.ld 130:!. 1306.6 ELR
20~ 19.20221 (5th Cir. 1976).

~Ol. 559 F. Supp 366.374. 14 ELR 20511.20591 (M.D. A~ 191.1
)O:! SA' F. Supp. 110. 12 ELR 20629 CD.Md. 1981). "IJ~dld.S41 F.

SUPI' 88.1. 12 ELR 20630 (19121.
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The CWA authorizes enforcement actions by cilizcn.~(••.'
recUy .gainst violators. Under 1505. any citizen mlly sue
any person alleged 10 be in violatioD of the act or a
pcnniL lit District courts .ma~ •en~ .~jUDctio~. and{~r
peoalties against violators an C1UZC,! ~ts. ~aJ~g CIU
un pl,;ntitrs may be awarded theu costs. IDcludml at·
lOmeys fees. in abesc actions. 120

Citiz.eD cnforcemeot is intended oaJy as a supplemeDI to
gOVClDJDcalalcuCorcemeot. 01The CWA provides that citi
zensmay not sue unless (I) they give DotiCC o(theu intent
to sue to the violator and abeSlate and federal govct1UDents
60 days prior to suit, and (2) neither the federal or stale
government is prosecutiog the violation. u:a The 6O-dayno
tice provision is coasidCRd jurisdictional. aDd thus isman
datory. IU U the fedenl or state lovcmmcat prosecutes, the
citizen may intervene in the case as • matlel' of right U the
citizen sues, • copy of the complaint must be sent to the
government; 12' abe govCI1IDlentalso must be given any
proposed consent judgment and be allowed 45 days to
review it IV Through these mechanisms. the ,ovenunent
can monitor Lbesuit aDd review possible sett.lemcats to
preteer against misuse of the citizen suit provisions. To
gether. these proc:cdures aredcsi~cd to allow govenunental
eruoreement rU'Sl, and RSerYeciuzen cn(~rccment for (host"
cases where government resources will no« be used.
The objective of citizen enforcement is the same as gov• ./

enuoentaJ enforcemenL Courts have viewed these actions
IS "private anomey general" suits. and have held that the
purpose of the suits must be to protect the environment,
rather than to promote private interests. 1MThe CWA·s citi
zen suit provision enhances citizen participation in enfore
ing the law. but docs not create a cause of action for private
damage recoveries. 127. . .

A few cases have considered what constitutes ·:diUgent
prcsecution" by the state or federal government suffieilcnJ
to preclude a cilizen suit Slate administrative action has
been held not to constitute diligent prosceution. ill Also.•
municipal enforcement has been held not to preclude citizen
III. 18 Cr. 37S CD.Colo. Feb. 7. 1989).
J 19. JJ USc. ,IJ65(.)(I).(0. ELR STAt. FWPCA 065.
120. Iii. at IH6S(d). ELR STAt. FWPCA 065.
121.Su Save OW"Sound Fishc:rics Ass'n v. CIlIaway. 429 F. Supp

1136. 7 ELR 20488 CD.ILL 1977).
122 J) U.s.C 1136.5<,,).ELR STAT. FWPCA 06.5.
12l. Su Nauonal EA¥\!. fOUftd. v.ABC Raj, C'0fJ! .• 926 f.2d 1096. ~I

ELaR20800 (I lilt Cit. 1991).
124. 40 C F.R. fllS.I·.J (1992).
I~S Jl U.S C 11)6.5(c)(]). ELR STAT.FWPCA 06S.
126 Su Pcnn'"I" .... En¥\!. Odcnsc Found ". Bcllcfon~ BOl'Ou,tI. ..,IIIi

F Supp ~1I. 20 ELR 202'6 (M.D. Pl.. t989)_
127 Su M.ddtcKI County Sewcnse Atll" v.N.mrW Su CI.ammrr r

Au"n. 45.1U.s. I. 17. II ELK 20614 (1911),
12B "II&IIIICSu~s Le,,,, Found. II. Uni ...cnal Tool" Swnpln, Cu.

7)\ r Surr I~. 20 ELR 211S2 CN-O Ind. 1990)

v.Citi1ea Earorc:clDcat

relicf against a wetlands violator. In United Slalts v. Bil
L WaltersCos.•II. a criminal plea agrcemenl and eivi
scCtlement were reached. In the criminal aerion. a SIS.OO<
rane was imposed, and restoration of the property ,".,,~
ordered in the civil settlement.

reeeipi of an adminisctarive otder may well be uealed as a
knowing and willful violacion.I09
There have been a number of well-publicized wetlands

criminal prosecurions. In one case. the. federal gove~enc
was criticized for criminally proscc:ucJngJohn Pozgat, an
inunigranl who fiUedwetlands on his property. 110~lthough
the filled property was relalively small, ~r. Po~g.1 re~l
edly ignored lhe Corps· .wamings that his fiI.b~g activity
was illegal. and even continued to fill after recclVUlga ~
and desist order and a court ordered temporal)' restraanmg
order. The egregiousness of the conduce was the basis (or
the criminal prosecution and severe sentence. III

A substantial wetlands criminal enforcement action was. "...J.. J, 112resolved by a plea agreement an ..,tuteQ~1I"u ". ones.
The owner of Tudor Farms, a large property in coastal
Maryland, failed to obtain a 1404 pennit to comme:ncc
filling activities to develop hunting and recreational uses
of the parcel. The pica a~ent _inc!uded• $1 mUlion 'Fe
and a $1 million payment an restitution (or the destruction
of wetlands and endangered species habitat, to be held in
trust for the purchase and management of habitat for tht
nearby Blackwater National Wildlife Refuge. The land
owner also agreed to • restoration plan developed by the
Corps and recorded a conservation easement for 2.500 acres
of the property.
Subsequently, the project manager of the Tudor Fa~s

development, William Ellen, was prosecuted. In UntIed
Stares v. EIl~n, III the project manager's conviction was
upheld againsc a number of challenges. In particular. Mr.
EUen claimed that the government's methods of estab
lishing wetlands jurisdiction were unconstitutional. Spe
cifically, Mr. Ellen argued that the government's use of
the 1989Joint Manual II.for the charged violations. which
had occurred in 1987 and J988, was improper. Mr. Ellen
.rgued that this constituted an ex post facto law. The
Fourth Circuit disagreed, finding that the 1989 Joint Man
ual was not a law but rather guidance. which did nol have
the force of law.
Other significant examples of wetlands criminal en

(orcement actions involve cases brought in New Hamp
shire. lIS Florida, II' and Massachusetts. III In Colorado,
the fedcr..1 government obtained both criminal and civil
109.Suo~.I.•Unllc.dSUI(:$ v, POl'~. 757 F.·Supp, 2J C£'D. Pa. 1991)

(di5cussCAf.nf'o),
110. UnnCAfSUIeS v. Pou,ai. No. 88.()()450 CE.O.Pa. ~. 30. 1988).

GJrd. 1197F.ld 524 (3d Cir.). cet«, d~,.;~d. III S. o. 48 (1990),
I t I. 1M ddendanl was convktc.d and sentcncCAf10 dvcc yeatS impris.

onmenl &lida S200.000 linc. &lidordcrCAf10 rcstorc &he filled wcl·
·I&IIds.Subsequcntly. Mr. poz,ar s ~UCSI rOf an:duc1ion of scnlencc
..... 5 dcnlCAf.757 F. Supp. 21. 22 ELR 205J6 (£.0. Pa. 1991).and
Ihr Thud CIrCuli afranncd IItc pnson Icnn. bul n:vClSC:d&heS200.000
pcnlll~' &lid rCl1W\ded lor a hunn, on &he cldendanl·s abiln)' 10
pa) ••No 91·120J. 22 ELR 22JSJ (36 Clf. Oct. 16. 1991)..

II! No S.90.o216(0.Md."by24. '9901.
III 961 F 2d "6~. 22 ELK 21282 (4th Clr 1992).
114 Su 'lIp'G Chlplcr 2(JI)(C, (addleHlftg Ihr 1989 JOINT MANUAL

on dehnColunt: ..,cll&llds,
II ~ Unllcd SUICSv umben. Inc .• No B9·S).Q1102·L (O.N.H. hn 2~.

19Q(Illonc )'ur Impnsonmcftl. 5\Osrendcd.IWOfurs probauon and
no fmc In hGht o( SIOO.OOOsrenl on reSiorallon)

1111 United SUlCI ....Mdli. No IIR·O)IOO.wEA (N.D. Fli Jan.2S.19891
(21 monlJls pnson. SIO.SOOIn flncs. ~ lullrCSlOB'ion).

117 UIlIIc:4SUICS .... Ocun SprlllYCflnbemes. Inc .• No. sa·n.N (0
Mus Dcc. 20. 1988) (pica a,rcemenl willt S4OO.000 fine and
S100.000 Imrrovcmc:nts 10 "cw~r:c "C'~I"'rnl (acihly as rcslltutlon)
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137. S6 Fed ..Rc, 240B. 2414 (1991); S7 Fed. Rc" 6SB9. 6S9-1 (199:!)
131. S7 Fed. Rc:,. 6S19. 6S9S (1992).
1)9. Id. at 6S96.

140. EPA·S ,CO,tlIphICenfOfCCmetllpriorities lor wetlands in 1991 "'cre
ReCion l-soulhc:m Moline. southem Ne,.. H.llmpshtrc. Burhn~lon.
Vermonl MCoII.cutem MUSKhustlls and ~pc: Cod. co.tu.lll Con·
necticut and Han(ord. Connecticut Mea; Rcgion II-New 't'orkINc ..
JCrKY IDCtropohWlMea; Region 1ll-Chc:upc.a1;c 801)'"'oIlcnhc:d
Pocono and nonh"'cslcm rcgions of Pcnnsylvanla. Chlncnlc.llgue
VuSintol. DcbwMC Inland aa1S. and Dela"'Mc KJver ...ctland~,
Re,lon IV~o.tsul oIrcu of Ccor,loI. Alolbama. and Ronda; Rc,.on
V ~rC.II1 Lakes shoreline and all stolndud mctroroh,," 1i00IIIIICoII
arcas: Rellon VI-coolSial Louili~n' and lowcr tohullSlrP' V.aile).
Rc(:ion VII"nonlles SCIb,. ~'ctlands inwcnlOf)': Rc~inn VIII
rroli"c PolIIole reS:lOnand moraine (mOf...nc ..,CoIIIlit ,colo,ic.al
confi,uralloM resultln, trom ,Ixler mO"c:mcnl, an.! urb.tn ..·el·
l;andli. KC:S:IORIX-soulhem and ('c:ntrollCahronul "nJ Ihe S.tn
l:rlnCISCl'B..~ 1IC.1. and Ke,lon X""""1'nOnllC:s,el h) IC>UUrcC "llue
lin.! ItulClIr;aRCc of "l)IJlor

• cases involving disCharges into biSh value wet
lands, such as those on • regional priority wellands
list;
• C&5c:$, where a bigh deterrence vaiue may exisl by
focussing on an industry that engages in filling aetivi
ties; or
• cases involving repeat or flagrant violators. such as
persons who fill after being denied a pennit. I~'

In an atlacrunent to the notice (or she wetlands enforce
ment initiative entitled. Guidance on Judicial Civil and
Criminal Enforcement Priorities. the government identified
certain priority factors for consideration in wetlands en
(orccmenL Theguidance describes the following significanr
factors in cn(orcement decisions: (I) quality of the waters'
affeclcd; (2) impaCI of the disCharse; (3) culpability o( the
violator; (4) deterrence value; (S) benefit tc discharge from
the violation; and (6) equitable considerations. Ut

The types of wetlands and the roles they play in aquatic
and wildlife habitat vary around the country. Each of the
)0 EPA regional offices has established focus areas for
wetlands enforcement, to which they will devote enforce
ment resources. EPA provides this information in annual
reports on the CWA's enforcement accomplishments and
priorities. 1'0 However, the establishmcnt of enforeernent
priorities docs no! bind the government to prosecute only
eases ~ithin the priority categories. Rather, it provides only
some indication of the goals of the wetlands enforcement
program, and the kinds of violations that arc likelv to be
o( interest to enforeement personnel, •

Although the govcrnment pu~ues a number or objectives
thtouSh its enforcement of wetlands laws, it is fair to sav
that a significant goal is to compel property owners to obtai~
permits before filling and to restore damaged wetlands
caused by illegal filling. In 1990, the Corps, EPA. and thc
001contemplated. wetlands enforcement initiative. IJJThe
Corps published memoranda describing the "Larget eases"
for this wetlands initiative. which the agencies circulated
to their regional and field offices. These memoranda provide
insight on the f~eral enforcement priorities .under §404.
The wetlands enforcement iniliative identified ·(he (01-

Jowing kinds o( cases for wetlands enforcement prierities:. ' .

129, Nc:~' "'ork Pub lnlcrtSt Research Group ". Llmco MI, Corp .• 697
F. Supp, ~8 (E.D.KY. 1987),

130. COIUICCIICUIMInd lor die Env·, w, Job P1~"n, Co .• 623 F Supp
207. 16 ELR 20S96 (0 Conn. 19851

131. II U.s.C. tl)6S(a){I). ELR STAT, FWPCA 065
132,Stt G~'ahnc:y of Smllhfic:ld. Lid v Chc:urcuc: 8.t}' Found. Inc.•

484 U.S, 491. 18 ELR 201"l (1987,
I)). Stt HoInnon Cove Condominium Au·n v, MoInh.,81~ f.2d 9.19, 17

ELR 20747 ()IS Cu 1987•• "'Issoun Coahllon 'Of the En.',. U.S
Corps of EnG"u. 678 F Surr 790.19£LR!O~SICCO 1.10 19861.

~

Gird. 166 F.2d IO!~. 19 ELR :!Ossa; (11h Clf,l. eerr drn,rd. 49.'
us, 820 (1989,

34 .~t in/ra Clurter 8(111
)lS 71S F Supr -I.ll.!(I [I.R ~0~R6 (M () PJ I"S~,
136 9()9 f.:!d I:',~O. !O ELR ~lUlU (91h C'II IQ~II

actions. lit And actions laken by I state aCtcra citizen suil
isfiled havc been held not 10preclude the citizen's lelion. no
A series of CISCS has limited the scope o( the citizen

enforcement authority. The CWA allows a citizen suil
against a person ··.lIeged to be in violation" of the law. III

:'\ This phrase, in conjunction with constitutional principles
) of Slanding. has been held generally to limi! citizen enforce·

ment to cascs where there is an actual. on-soing violation;
Slated alternatively. citizen suits are not availablc in siru
ations where the only violations have occurred in the past. IJ2
HowevCl",this issue has not arisen as an obstacle to citizen
enlorccmcnt of wetlands violations, perhaps because of the

. ' case law bolding that iUepl fill constitutes a continuil'1l',
violation until it is conectcd.

. . Citizens also have,tried to usc §50S to fcm:e the govern
ment to undertake cn(orcement action. In part. because the-,
citizen can bring his or her own suit it lbc government
declines to CRIorcc, these attempts have been larsely un
sueecssful. '.u These decisions also rely on the proposition
that enforcement by the govenunent is discretionary, nol
mandatory. The citizen suit to compel government action
is onty available to compel mandatory duties. ,,.
The federal govcmment uses its authority to intervene or

present amicus briers in citizen suit litigation to address
maue~ that impact law enforcement generally. Any litigant
ina citizen suit may request that the govcnuncnt participate
by writing to the Environment and Natural Resources Di
vision of the DO]. The govenuncnt has entcred into suits

~ in this way to address the scope of relief, arguing. (or
) example. that civil penalties collected must bedeposited in

the U.S. Treasury. For example, in Pennsylvanio Environ-

)
mentor Defense Foundation v. Bellefonte Borough, us the
district court accepted arguments by the government and
declined to enter a consent decree that imposed no penalty
and provided only for a S3S,000 payrnem 10 an environ
men~t group. On the other band, in Si~ro Club \'. Electronic
Controls Design, Inc., 1)6 the court disagreed wilb the gev
ernment's position lhat certain payments 10 an environ·
mental group were civil penaliies that had 10 be deposited
in the u.s. Treasury. The decision authorizes a citizen suit
.consent decree in which funds are used for environmentally
beneficial purposes, even if there is no civil penalty, This
will remain an ara o( concern (or the government, not only
to proteet the U.S. Treasury. but to avoid unsupervised
"sweetheart deals" in which citizens obtain private. rather
than public, benefits from their enforcement actions.

VI. Fcderal Earorccmcnt Objceli,·cs
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(

that they will face from the unpermiUed fiJlinC of wetland
Environmental groups and concerned cilizens also must b
aware of thc citizen suit provisions available 10 them an
the limitations on such suits, After yean of establ~"""""
enforcement precedent. the govenunenl and the court
proach enforcemenl of the CWA very seriously and priVJlI
parties must do the same. C

"

"

, "

The govenunenl"s .ulhorilY to enforce §404 was enhanced
by the 1987 CWAamendments. which added adminiSCnljve
penalties and greala' criminal sanctions. nus, an increase:
inenforcement activity should be expected. Propenyowners
and developers must be aware of the enforcement exposure

vii.Summary or Enrorccmcac
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The CWA·s citizen suit provision authonzes persons to
bririe suit against EPA lor ·failure 10 perfonn mandatory
duties under the CWA. "'Like citizen suits apinst viola
tors, n the mandatory duty suit requires thaI 60 days· notice
be given to the government prior to suit. I.Courts are author
ized to award the costs of litigalion, including anomeys
fees and expert witness Ices. to any ··prevailing orsubstan
tially prevailing·· party, upon a determination that "such
award is appropriate..••I.

These '·mandatory duty" citizen suits are no( availl~e for
.routin~Judicial re~ew·of agency action. Rather, ciliz.c:nscan

. . sue to Ioree the agencY.to perfonn nondiscrdio~· actions.
Such actions arc subject to a court ordercompelling the agency
to perfonn a clear duty, such asmeeting a statutorily prescribed
.deadline for promldgatine regulations. The citizen suit section
II. Suo e.,..N.IIuaI ~ Defense Council Y.Calb"'·I)'. 39:! F

Supp. 61.5.5 ELK 20115 (DD.C. 197.5).
12. Su J..mc, Cily County. Va. Y. U.s. En.ironmcn&al P'OlCA:uon

Acme)'. 1.5. F. Supp. 348.21 ElK 2037J (E.D. Va. 1990). oJrJ
;11plm. '~ed. 9SS F.ld ~ (4111CU. 1992): Cuy of Alm~ ,
Uniccd ScaICS.744 F. Supp. 1546.21 ElR 20126 (S.D. 0 a, 19901.
BetS.lni v..U.S. Environmental Prolection Acme,. 67001F. Supp
.as. 18 ELR 20001 (N.D.N.Y. 1911).oJJ'd. ISO F.2d 36. 18 ELR
2OB1.a(2d Cu, 1918). een. denied. 419 us, 1019 (1989).

13, Su.,.t·.James Cur COUnl)·.V....... u.s. Environmcncal r'OleCI,,,n
Aa:cftc)·.9SS f.~d 254 (4th eir. 1992t. SiclTl Club v. 51,lc,. 6Y~
F.2d 9S7. 980a (SIh Cif. 1913).

Ie. S U.S.C. 1706. ELR STAT. ADNll'I. PIOC. 007, ll~ Itt 190:
AtI~'JC. Lad v, Hudson. 574 F. Supp. 1381 (E.O. VlI 19S),

IS. Su ChiC'l,o I;. flo: W. T....nsp. Co.•. United Swcs • .514 F.2d 92{,
(7th Cit. 1978,

16. 3) U.S.C tI36SflK:!). ELR STAT. FWPCA 06~
17. Su s"I'''' ChollflCer7(V). Cilizen Enforcemenl
III Id " tlJ~~b)(:!I. ELR Sf"T. FWrCA O(,S
IY Id ..I tIJ6}(dl. ELR Sf4T. FWrCA tx.)

D, Citina Suit Rcvie,,'

EPA's and the Corps' rClulalions implementin~ the
§404 program havc been subjecl 10 judicial rc\·ic\\."
EPA's pennit vetoes under §404(c) arc also subject 10
review under an arbitrary and capricious standard in fcd·
eral district couns. 12

A reviewing court generally has limited remedies avail·
able when f404 pennil decisions or regulations are chal·
lenged. prin.arily because the court docs not issue permits,
change pennit terms. or revise the reguiatJons. Rather, i( a
cOurt rands"an error by theCorps.thc remedy mos&Crequently
entered is a declantioft ~(the; ~nOtS.l~'_'~ o( lhi::&jenc),
decision. and. A remand of the action to the agency (or
revision in light of the coWl'S fmdinp. U This remand
remedy is based OD the APA. which authorizes reviewing
courts to ·'set aside" unlawful agency action. but does nol
authorize those courts to undcrtalee the aclion in lieu of the
agency. 14When a pennit or other decision, such asa §404(c)
veto, is remanded, Ih~.Corps or EPA is able to reconsidcr
its action. and either.changc the decision or develop a new
RCOrd basis for the same cb:ision. U Privale parties need
10 be aware that a "victory" in judicial review eenerally
sends thc maner back to the "defeated" lede~1 agency for
another round of administrative procc:cdings.

L».e lilt,· ·,II,..nc:e (or the l"OICCI,OIl of LII('CO~SI~IQII.vu:r w. U 5
Arnl~ (''''l',,,f f!n,:·u. S:!6 f 5111'1' 1000l (W.O r~.19811.afTd.
7117 r ~.I I "J: Ild CII 193:11.urr dr"t~J. 4(>.1 U.S. 91~ (l9Jlll

) 10

)~

s Su B"II('~ .. Unlled SUitS. 641 F. Supp 44. 17 ElR 10.501 (0
Id.lho I-"S",. """yelles Sportsmen" Lu~ve. Inc. Y, M..nh. 71~
fo'.:!d1191.9UJ·OS. 13 ELR 209-a:!..209.&S(StlaCu. 1983): Shoreline
,,\S~s ,. M:arsh. SSS F. Supp 169. I] El.R 20UI (D. Md I98J).
II/T.t. 7=~ f.:d 677. 14 ELR 20269 (41h Clr. 1984).
S,.,. ~~. Sl('nli Club "'. SI~la.53:! f SIIJ'P 1122. 12 ELR :!.03S1
(s.n Tn IYS~I. alff! in film. m·'d III I'lJN. ,rtfIIUIIJ~d.695 F,ld
Y!o7. I ~ t:1.~ 20')1U (Slh CIf. 19H~1

2. :!8 U.S,C ~031 .
3 'J) U.S.C. 11319(1)(8). ELR STAT. FWPCA 066. Su s~prtl
. Ch~pler 7(11J(CI,

4 Su 33 t:.S.C iI369fb). ELR STAT. FWPCA 066.

S, Su.~.~.Fnends of the Eanh •. Hinu..IOO F.2d 122. 17 ELR 20030
('hh Clr. 1956.

6 3:; C.F.R pi 325. apr. A (1992).
1. Su t.tor"~11,. W..uer, 7lB f.Supp. lei]. 20 ELR 10731 (D.l4Wlo

19891.• :'huolln COAlilion (or die En"', ....U.s. Anny Cexps of
EnJ;·n. 67J1 F. SUPl' 790. 19 ELR 20.511 (E.D. Mo. 191.): 190:!
"&I..nIlC. LId v, Huebon . .514F. SUJlP 1)11. 14 ELR 1002] (E.O
\'lI 198;\1.Stern Clutt v. U.s. Ann, Corps of en,·B. 101 F.2d
11111.I:'ELK 20326 (2d Cir 1953)

-.1. 5 u.s.C 1706. ELR STAT. ADMI":, '.oc.OO7.

The Corps' final decisions to grant Dr deny a pennit .p
plication are'reviewable in federal district couN.S If the
Corps grants a pc:nnit,the applicant's acceptance (siping)
of the pennit eonstitutes acceptance of aU conditions in
the penn it. • As a result. the applicant cannot challenge a
pennit decision unless he or she declines to accept tbe

. pcnnit. Other panics may challenge a permit. assuming
they can meet judicial standards (or maintaining an aClion
in federal coun.
A Corps' permit decision may be ovcnumed only if if is

arbitrary and capricious, or otherwise not in accordance
with law. 7As a general maner.the Corps' permit decisions
are reviewed on the administrative record. and'not Vlith a

~') de neve trial in fedcral coun. • Review on the record means
~ that a coun will not hear testimony. but wili- only review

ahe administrative record developed while cbe Corps was

)
c\·.luatinr; thc pennia application. The government almost
,*I",'ays argues thai review should be limited to the admin
istrative record. However, couns sometimes talee de novo
evidence in challenges to the Corps· decisions.' This is
proper if it is done to evaluate whether the record was
complete in a pertinent respect. 10buejudges will sometimes
go beyond this limiled area.

. . .
• . L PenDits aad RcplatoryDccisioDS

Many Corps and EPAadminisll3tiveactions undercWA
§404 are: subject Co judicial review in the (ederal

couns. n.e CWA docs not, however. provide for judicial reo
view or wetlands decisions. Rathcr, such review is available
pursuant to the standards o( thc AdminisU'ativeProcedure:Act
CAPA), • and is based on ,eneral federal qUCSlion jurisdiction, 2
"dminislntive enforcement penalties under 1309 are the only
weclands.rclatcd actions for which dlc CWA expressly pro·
vides review. J Section 509(b) cstablishc:15 federal court of
appeals review (or many administrative actions saken by EPA,
bul docs DOl apply ao actions under 1404"· .

Chapter 8. Judicial Review of §404 Wetlands Actions
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Unlike many other federal environmental statutes, Jl the
CWA contains no statutory lime limit for filing a challenge
to wetlands actions taken by EPA or die Corps. Other
common sense factors generally conuol the time for filing
lawsuits and most wetlands cases are brought quickly.
before pbysical changes occur, The general six-year stalU' ---..,
of l~itations for civil actions against th~ United States <:>
applies to court challc:nges '10asency actions under §404.
There are also no special CWA provisions conceming(

abc righlS of ether parties to intervene in wetlands actions. )&

Such interventions are judged by the nonnal standards o(
abeFederal Rules of Civil Procedure. 15 It is (auly common
(or I pennia applic:anl to intervene in lawsuits challenging
26..Stt. c.; ••RoUte:!6 i.md Dev..Ass'ri'''' Uniled Stales. 7S3 F. Supp

53~. .541 (D. DeL 1990).' •
27. SC'~.c., .. Hoffman Croup. Inc. If. U.s. Environmenw ProiCClion

AlCftCy.902 F.2d 567. 20 ELK 20114 (7d1 Cir. 1990).
28. St~ Fisc:ell• .t Filcella y. United SUlCI, 717 F. Supp. 11,43. ::!O

ELR 20107 (E.O. Va. 1989); btl' se« Swanson v, Unjled SUlCi.
600 F. Supp. 102 (D. Idaho 19I5,. tt/l'd. 719 F.2d 1368 (9lh CII
1986): Baile), y, U.S. Anny Corps of EnG·s. ~7 F. Supp. ~ (0
Id.lho 1916),

29. Stc. c., .• Nan Wildlilc Fed'n y. Hanson. 623 F. Supp. 1.539. 16
ELR 20311 (E.D.N.C. 1985,.

30. Sc~.~.,.•Tabb Lacs. Lid. v. United Swcs. 715 F. Supp 726. 19
ELK 20672 (E.D. Va. 1988,. ttJrd .oi,,,,,,., Dpinion. 885 F.2d 866.
20 ELR 20008 (4111CIf. 1989); Swanson y. Uniled Slates. 600 F
Supp, 10:! (D. Id.dlo 1985), IIII'd. 189 F.ld 1368 (9&11 CII. 19861

n. SC{ Leslie Salt Co. y. Untied Slates, 660 F. Supp. 181. 17 ELR
21006 (N.D. Cal, 1987).

)2. Su, ~.,.•die lime bars ror judtciaJ review in 3) US C.11369(b)( I'.
ELK S'AT. FWrCA 066 (other CWA Nics). oil:! U,S.C t96IJIU.
ELR STA'. CERClA 038 (Supcrfund rules); oiI2U,S,C ,691&1:a1.
ELR S'Al. RCRA O~6 (RCRA haz.vdous W.lle rules)

]) 21 U.S ,C. 12oi101(., (1988'
).a. Bur Itt .",,'0 Chapter 7(VI (discunlRl: srccial Inttrvcnllon ncht1

in CUllen suilS!
)S Stt FEO R Cli~. ", :!..a

IV. OCherProcedural Matters

apply for a permit. If a permit is issued, the disrute ""il
disappear: and ir il is not issued, the propertv O""ner car
raise all dispules in an appeal of the permit'denial. The
gov~mmenl has succeeded in persuading courtS that·· ....
time and expense or going through a permit proeee'
does nol juslify immediate judicial review of a eemes,..d
wetlands dccermination. U
As discussed above. the government has also successf,,

resisted review of adminisllative enforcement order.;. eL
where the recipient is complaining INt the frropc:ny in question
is DOl wilhin the jurisdiction of the CWA. 1The Corps' eease
and desist order Icn.crs are also 110( reviewable. 21
Where an·.gcocy's CWAjurisdictidnal decision is neg •.

tive. &h.egovernment has not resisted judicial review of
fandings thailbeCWA does noC,apply to specific activities.
because Ihere arc no further administrative steps to be taken,
Where courts have reviewed these negative jurisdictional
determinations. Ibey have done so on the administrative
record. " For the most part. even cowts that have reviewed
afrumative ~ic:tional determinations over govcnunent
objections, have conducted the review on the administrative
record. JO However. some couns have held trials on tht
CWA's jurisdiction. ,.

:!3 ELR 10)'"

The government has mounted a suong campaign to limit
judicial review of many agency actions involving wetlands
by arguing that federal couns lackjurisdictioD over inter
mediate agency decisions. For example.. the government
resisls judicial review of affirmative wetlands jurisdic
tional detenninations, arguing that the aggrieved pany
should apply for a permit before complaining about the
jurisdictional determination.

The case law (a\'ors the government by findin, that the
CWA impliedly bars precnforccmenl review. • These
cases n:Jy on the related doctrines of finality of agency
action. statutory preclusion of judicial review. ripeness.
primary jurisdiction. and exhaustion of administrative
remedies. The Corps" decision that an activity requires an
individual permit and does not qualify for a nationwide
permit bas been held not subje~1 10judicial review,2S The
government will likely ~ontinue 10&SSenthat agency de.
cisions under the CWA. other than permit decisions,
should not be reviewed, on the basis that the only conse
quence of such decisions is that the propeny owner must
20 . .Mt.c.". Colden Colle Audubon Soc'y.lnc. v.U.s. Anny Corps·of.

En,·n. 700 F. Supp. 1S49. ISS3. 18 ELR 20992. ~,9S (N.D,
. Cal, 1988, (citIzen suil .I111nsl die Corps lor lail~ 10 exercise
relulollloryjunsdl'-:llonJ. N.l1'1Wildlife Fed'n v. Hanson, aS9 f.2d
313, II ELR 21509 (4d1 Cir. 1981) (du&cft luil _lIorneys fees
a""anScd a,ainsl Corps, where Corps and EPA named in suil).

::! I .Mt.c., .. Nal'l WIldlife Fed'n v. wlKchcr, 662 F. Supp. ~8. S50.
17 ELR 20892 (S.O Tu. 1987,; Sicrn Club Y. TRin. 557 F. 2d
485.7 ELR 20670 (5d1 Cir. 1977,: but Itt Sou&h Carolina Wildlife
Fed'n Y. Aleunder. oil57 f.Supp. 111.1 ELR 207S7 (O.s.C. 1971,.

:!:!. Stc Humon Coye CondominIum Ass'n v. Mush. liS F.ld 949.17
ELR'207oi1' (ld Cu. 1917,.

13 Su Maradlon 011 Co ". U.S. Enyironmenw ProcccUon Ale~y.
~ F.2d 125) •."dI CII 1977,

2.&Stt Soulhcm PInes AmICI y. Uniled SUles. 912 F.ld 713 (4d1 Cu,
1990,. Roule 26 1.JJ1" Dev Ass'n v. Unned Slales. 7.53 F. Supp.
532.21 ELR 2'190 (DOd. 1990,; Hamplon venlurc No, One v.
Uniu:d SLlles•.76S F Supp 17..1(E,D. Va 1991). Scr IdlO Fercom
Aquaculture COil' ,. Unlled Slates. 740 F. Supp, 736. 20 ELR
:!1~31 (E.O Mu 109(1" USII'roreniesCofll y.US.Enyironmenla'
P'OltCUOn",en". ~'7 f SUPf' IUS. II ELR 20971 (O.P.R. 19JIJ

~S ""ella" l'!' "nn~ CUll'S or En,'n. 20 ELR 20920 (S.D, Fla
19901. DO"J. Qlb r::!If n..21 ELR 20542 (1Id1 Cir, 1990). Lou
RCt\II~Cu , lInnC'J SI.lIC'S.7.n I: SUPJ' 692 U!.O. Va. 1990,

•also authoriz.c5suil only a,ainsr the£PAAdministralor, but nOC
apinst officials of the Corps. In limiled circurnscanccs. some
c::ouruhaveallowed theCWAmUidatorydury suits against the
Cocps. nocwi~ndin, Ihc plain language of Ihc 5CaNte. 20
However, m~ o( the EPA's and the Corps· functions in
administering §4001 are discn:tionuy, rather &han mandatory.
Thus the mandatory dury cause of action should nO(be viewed
as a routine means of obcaining review o( §404 actions.
The courts have generally rejected citizen SUilsclaiming

that EPA or the Corps has a mandatory obligation to enforce
Ihe CWA against 1404 violators. JI Whether and how to
cn(orce federal law is considered a maner o( prosecutorial
discrdion. U Because Ihe enforcement function involves
·government discretion. it is not mandatory and ~MoC be
compcUed by a citizen suiL ~oreovcr. since a citizen can
bring suit on his or. her own' if the government fails to
cn(orce. coUrtshave been unsympathetic to efforts to compel
the govcmmcnt to prosecute violators.2J

~. Limitations OD Judicial Review



4 ..... ''.

(ederal district courts. The government resists fCview prior
to permil issuance or denial. (or what it considers 10 be
inlcnnediate decisions. Ifa d"ision is reversed, the matter
will be remanded 10 the applicable aseney to be rcasseUcct
and revised in accordance with the court's decision. This
means that the "successful" liligant wins the privilege of
facing another administrative proceed;nl with the Corps
and/or EPA.

...

)
o

)
"I

) V.Summary of Judicial Review

The Corps' and EPA's final decisions arc reviewable in

•, the Corps' d"ision to issue a pcrmiL Similarly. citizens or
, public inleresl JrOups of len inlervCftCCohelp defend the
) Corps' decisions 10 deny pennits when challenged by un·
• successful pennil applicants.

5-93ENVIRONMEHTAL LAWREI'ORTER'23 ELR 10310
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Takings claims also arise in cases where §404 pennies have
been denied. The §404 program is an obvious candidate for
takings claims, since denial of a fill pennit ma)' greatly
diminish the economic use value of a piece of property.
nus diminution of value forms the basis for landowners to
claim that the govenunent hasrendered the property uselcss~
for which compensation should be paid.
For the most part, older 1404 cases raising takings

claims were generally decided in (avor of the United
States, while more recent decisions have awarded com
pensation to owners who were denied permits. The early
cases. arising in the 19705 and early 19805, reOect a
willingness by the courts to allow considerable land use
regulation and restriction without requiring eempens: ......
tion. • These cases turned, in part, on courts finding thi. ..,
the pennit denial did not deprive the landowner of all •
economic use of his or her property. In these cases. parts(
of the property, such as uplands, remained (ully usable. -
and sometimes alternative uses were available for the
regulated wetland ponions as well. ' In addition, courts
accepted that wetlands regulation carried out the valuable
function of protecting water quality. so that government
.c.ontrol of discharges into wedands was 'vitwcd' as the:
exercise of a ~wer to protect against pollution. 10.

By 1990, however, the Claims Court had held. in a parr
6. Uni&cdSlItes 01. Riverside Bayvie... Home,. Inc.. 474 U.S. 121.

126-27. 16ELR 20086 (1915).
7. S~r FiR. en,lisb Evanlelical Lulheran Church or Glend&lcv.

CounlyorLosAnlelcs. "82 u.s. 304. 17 ELR 20787(1987);Nollan
v. CaJifomi.Coas&aJCommon. ..13u.s. 825. 17ELR 20918 (1987).

8, Cases inOlol¥in,pcrmh denials. in which no latinlS were found,
include Smilhwickv. Alcundcr.12 ELR 20790 (E.D.N.C, 1981),
0.6"4. 673 F.Zd 1317. 12 ELK 20432 (..Ih Cir. 1981). Dehon.1
Corp. v. Uniled Stiles. 657 F.2d 11141.II ELR 20905 (Cl, o.
1981). c~t't.4~,,;t4. "~5U.S. 1017 (1912); Jenl&en v. Untltd
Slaies. 657 F.2d 1210. II ELR 20910(CI.CI. 1981). cen, dtlflcod•
..5S U.S. 1017(1982),

9. For a dlsculsiocaor Ihc "cconomic:impKt" s&andard.sec ,ent, .. I,
PcnnCent. TrMIp.Co, v.e,ly oCNewYOft.. ")8 U.S. 1001.8 ELR
20528 (1978);Connolly v, PensionBeneliaGuar. Corp.•47S US
211 (1986).

1(1 For. discunion or prvacctin, public heal'" intcn:su. compatcPenn,
sylvania CoalCo, •. Mabon. 260 U.s. .l9J (192lJ wi'" l'e:rlIOn-= "-
BitumInousCoal Ass'n v. DcBC1\edicli,.480 U.S. 470. 17 ELft I
20.u0 (1987).Su Glltt MUllet 01. KMsu. 123 U.s. 623 (11187,• ._./
Goldbla" 01. Townor HempslCad. 369 u.s 590 (19621.Vance:,"
United Sute" 91S F.ld IS34 (Fed. Cir. 1990j

A. Emmplu 0/1404 Takings Qua

The current. increased interesl in regulatory ~kjngs is t.
eralfy anributed to several U.S. Supreme Coun decisions
in the mid-1980s. In • significanl CWA use, the eq-
specified ahar regulation may effcct a compensable laIC.
if it "goes too far." depriving a property Owner of in
economic use. ' Other cases in the same period recognized
the right to pwsue • Iakings remedy based on the cl.im
that government regulation depriv.cd an owner of the use
o( his ot her property •., There l'CII)ains, however:. ongoing
judici.1 evaluation of when a w...,ulltion j~ \.00 ta' and
'",Us" propcny. '

I. SelectedTakincs CasesD uring the 19805. inCRUed judicial and public policy
a..ention was given 10 whech~ the regulation of wet

lands under 1404 constituted a compensable .. ting under the
U.S. Constitution. Property owners who were denied pennics
to fill and develop wetlands sought to ICoCOvertheir economic
losses by claiming Chatthe government should pay for pre
serving wcduds on private propeny. Establishing what con
stitutes • regulalOr)' r.alcing is pan of an ongoing judicial. and
perhaps legislative, process. This section is nOl intended to
provide a comprehensive cullliNtion of .. Icings law, but
nlher 10identify a few or~ issuC51haure pertinent to 1404.
TaJcia&sbw involves significant c:onstitutionaJ p,inciples.

The Fifth Amendment to the U.S. Constirution provides
that "oo( J .• '. private property (shaU) be taken for public
use without just compensation.··· nus phrase. mown as
the Takings'Clausc, enables property owners 10 seek pay
ment when the government taUs their property for any .
public purpose orprojecl, such as building a road. expanlting
a park. or constrUcting offices-In routine takings situations,
the entire propeny is physically laken away and the gov
ernment must pay. 2However, constitutionally compensable
talcingsmay also occur when .govemmentregulatory action
restricts what an owner may do with private property, even
though the government docs not physically seize the land
or lake legaJUlle away from the property owner. Such an
action may constitute a taking of that property (Of which
just compensation must be paid. These are called regulatory
takings. However. the mere existence of environmenlally
prolccti ve regulations docs not constitute a laking, but nther
the propcn)' owner must show that the regUlations were
applied to his or her proFny in a way that -.00.." the
propeny for a public use. ..
A takings claim is not a defense to a 1404 regulatory or

enforcement aetien." The propcny owner subject to 1404
must comply with the CWA and the regulations. He or she
may. after a permit is denied. seck a compensation remedy
aBainst the United States. Takings claims seeking over
$10,000 in compensation must be filed in the U.s ..,Claims
Coun. ~ Generally, a lakings claim is not considered ripe
for adjudication until the government has made a finai
determination concerning restrictions on the plOpeny.
1 U.S, COHn. amend. V. d, 4.
~ These .Ire re(encd 10as "physical invaSion" lakinp. Generally.

dlere is no quesllon !h.11!he prgpen)' was laken by !he ,overn.
mcnl. bUI IlIil.1lion m.1)·mse over die level or compcnulion.
Usu.1l1ydie ,o"emmenl :acquirespropen)' by purchue or eminenl
dom.1ln.bUI phl"Slc.11winlS ma)' eeeur under emerecncycircum.
SI.1ncnor .ISa resull or odler unplanned cvenlS. However. Ihe
,o"Cf"menl may We :III cascmenl Of odIer cNte which " less
!hln Ihe full fcc IImple.

) Su Hodel v VUlina. SurfKc Mlnlnl and ReclamationAss·n.04S2
U,S 264. IIELR 20~ (1981)

.. Su UnlledSglCSv.RiveRideBI)'v,e... Homes. Inc_ 474U.S, 12I.
16 ELK20086(198S).s~uIsCJ t902 AtJanlic.Ltd, 01.UniccdSgles.
)1 En,,'1Rep,Cas (BNAI 122SCCICI, 1990) (no res judicag or
collller" cSloprcl 10 JlfCOlentrelllll:atm, IU.inls claim): if 1902
"11.1ntle.LId v. Hudson• .s74F. Supp, 1381. 14ELR 2002) (ED.
V.1 1981)_

~ TIltTuckerAct.28 U.s.C,ItIlC6. 1491.veslSuclusiwc jurisdiction
In W CI.atmiCOlInfor claiml over $10.000;un4kr 110.000.juns.
dlcllon IS sJutcd "'1'" w (ede,aI district COlIN

Chapter 9. The Takings Issue
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Although nol I §404 ease, the standards for regulatory
takings were recently addressed by the U.S. Supreme
Court in Lucas v.SOllth CarolintJ Cocula/ Council. 10Lucas
purchased property on the Isle of Palms. near Charlcston.
South Carolina. in 1986. In 1989, South Carolina enacted
legislation designed to protect and manage beachfronl
areas, which had the effect of prec:ludjng Lucas from
building on these lots. Lucas-sought takings compensation
under the U.S. Constilution, although he sued Soulh Caro·
lina in state c.ourt. The $outh Carolina Supreme Court
denied Lucas any compensation. finding thaI the new stale
law was based on protecting a valuable public resource
from harmful consequences. The court denied a takings
remedy under the precedent Ihat compensation is not re
quired when the government acts to thwart or abate a
public health nuisance.
A divided U.S. Supreme Court reversed and found th~1

16. OdIcr ruenl rclulalory ukin,s cases include Ciampcll. v, Unlltd
SUles. 22 O. CI. 310. 21 ELR 20866 (1991) (lind in, no WIft(:
bc:ausc propcny owner W.lS .Iware of rclulalory (ondll.on, and
recovped IIlnificani economic value from propenyl; Hendler ,.
Unilcd SUlCS. 952 F.2d 1364. 22 ELR 20646 {Fed CIf 19911
(winJ:s Jovnd In lhc placemenl of .I moniloring well :II, rJl1 or
s:ovcmmcnl l\uatdous ,"'.Ililec1uJlupl

t7 ~) ELR 10lOJ (CI CI. 0" :!. 199:!1
18 Tabtl u\;eli. Lid, v Unlled SIJleli. 715 F. Supp, 726 ([ 0 \'.1

19881. Dffd, III~ F,2d 11M, (4th Cu. 1989) (IJblel Su ."I'rD
Chapler l(lII)(C),

19. ju al••> Dubu .. Untied SUIt\.. ~~ CI CI 156 (19901, aJr.I. y~(l
F,2d (.77 (Fed Cn 19911(I:IIlth:llcwen e.uendc.J unIC ncceh~' II'
abUtn .l pemlll do,", nul C""IiI,lule .I lCnll"'r;ory 1:1","(: 1 '

~O :!~ELM :!11Il-l!U.S JUlie ~'1.1"9~1

C. Supreme COlln's lUcent Lucas Decision

A uJcings claim can arise from a lemporary deprivation. In
lhe §404 context, parties have broughl Lalcingsclaims based
on the delay in oblAining a pennit. and based on the delay
thai resulted from the Corps issuing a cc:asc and desist order.
which was subsequently set aside. A party claiming a tem
porary taking due to steps in the §404 regulatory process
must meet a very heavy burden to prevail. .. .
In TQbbLoIcu:"Jnc.Y. Uniltd StQUS, ., a land developer

.sought compensation "for In" ~lIegc:d td.:itia dur'ing ihc
. period of time between the: COl'JIS° issuance of a eease aad
desist order and final judicial resolution or die Corps'
authority. This temporary takings case involved isolated
wetlands over which the Corps asserted jurisdiction, based
on a nexus to interstate commerce by usage of the wetland
by migratory birds. 'I The Claims Court rejected Tabb
Lakes' claim that it suffered complete economic loss dur
ing tbe period that the propeny was considered by the
Corps to be a regulated wetland. The court found thai
even while the Corps maintained regulatory jurisdiction
over the property, Tabb Lakes was able to sell Iets and
.continue economic uses oC the property_ Because thc
Corps' actions did not constitute any deprivarion of eee
nomic usc, there was no taking. "

lhat 'he Corps denial was the "stopper;" warranting pay
ment of just compensalion. '6

Thu deculon h~~ ;11\0I>cen.:Iprc.:llc:dSu Lowe!.:!.J.csIIvbo r. Inc
• Umted St.llCi. (10:(1 ~ t. ~O...U (I'e..t elf ",pfJCJIfiled I:eb IS. 199It
(bnch In the JrfIC~1 .lrt 1.I'.=C\I'.1 ;al ::! ~ J:LR 6ell -I,l. 661-1S.... nll
66::!O,l, Wf su Ln U ... ..tell

)
)

II. ~I CI CI 161. ~OELR ~ 1~01 (19901 The case had been appuled
10the Fedcul CirCUlion MI eMller wan,s lindin, and was retried
In pm on remand Su 791 F.ld 89). 16 ElR 20671 (Fed Ctr
'9"61.un d"l"d. -179 US lOS) (1987\

I~ ~ !;O~emlMnl hn arJ't':IIled Ihlli deClli,on Flonda Rock Induli ..
Un,led SUlCi. No 91.~1~61I-cd CII appeal filed SePI 10.19911

11 :!I CI CI I.\~.~O(;lR :!I :!07110qOI The IUlndarddor IIJ1..nc
"'Cle Jho JddlCHe.l In an C,1Ihc. 0r,n,un In thll acucn Su
lo'-elad,c' Ib.N'ir. Inc ~ Unllc.! Sl~"Ii, IS CI Ct 181. '9 [;LM
~00v~(J98S)

I .

of seminal §404 cues. Ihal denial of a §404 pennit eonsti
IUleda compensable raking. In FloridtJ Ro~t IndlUlrit:s v.

) United suues. IICheplaintiff sought eompensarien .(Ier the
- Corps denied its penni! applicauon (or filling associated

wilh a limestone quarTY in a wetland. Mining the limestone
'" beneath the wetland convened marshland to an acidic lake.
I,) The eoun found that Florida Rock's planned activities were

I'Dt a public nuisance. and discounted the Corps' finding
that the filling associaled with limeslone mining caused
sitnificant pollution. In large measure. the court followed
its own view of whelher the discharge of fill material con
stituted pollution. nlher than ac:c:eptingthe prohibition on
discharging fill expressed ~ the CWA. The court also found
thar because there was a 9S percent reduction in property
value without the pennit. the penn it denialtoolc aUeconomic
Usc'oCthe Propenyl warnnting compensation. An award of
SI.029.000 plus interest was entered. 12

The same year, compensation for a taJcingwas awarded
in Lowl4diu Harbor, Inc. \': Uniud Slalu. I)Loveladies
Harbor had developed the majority of a lSD-acre residential
parcel prior to the CWA's requirement 10 obtain a pennit.
When the plaintiff was denied a §404 pcnnit to fill a reo
maining I1.S·acre segment. it sought compensation. The
court found that the filling would not constitute a nuisance
or violate water quality standards. In addition, the court
looked solely at the 11.S acres to decide whether there was
any remaining economic use in lhe property. rather than
considering the landowner's return on the entire, original
investment. or even on the remaining property. which in·

"eluded upland as well as the 11.S-acre wedand. The court
) concluded lhat the "alue of the property was diminished by

99 percent. and awarded $2.658.000 plus interest. 14

) Subsequently in Formanek ". Uniud StaltS, U the Claims
Court follo~'ed its decisions in Florida Rock and Lo,,~l4d;ts
Harbor by awarding a Minneso~ landowner $933.921 in
compensation ,arler he was denied a §404 permit. Much of
the evidence discussed ir, Formanek concerned whether the
property could have been developed for industrial uses even
if the: Corps had issued a §4~ permh, The government
defended its denial by challcnging the. plaintifrs claims
based on the: "highes. and best use:of the property." which
is Ihe legal s~ndard designed to replicate property usc in
the marketplace. In short. the government maintained that
thc §4~ permit denial 'was nOlthe reason why the property
was undevelopable. Thc court rejected arguments thai in
dustrial development o( the:wetlands would have been eon
lra~' 10 slate:and local plans, laws. and regulations. findinG

5-9)ENVIRONMENTALLAWR£PORTER.lJ ELR 10312
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While the SupremeCourt was addressing~gtalatoryUlkings.thc
fc:deral uccutivc br.Inch establishcd. policy in Ihc mid.1980 ....-
regarding the relationship betwc:c:n go\lC'.ftlliM;l\taction and coml..._
pc:nsation to property owners. In 1988.President Reagan sIgned
£0. 12630,which requiresfcdetalasenc:ie$loessess the poccntial
for their ICgWatoryactions 10 im~ private property ~,
RSUltingin • c:omcitutianallalcing. £0. 12630has come to be
bown as die "7aJcingsExecutive Order,"'andwas 8ccompanicd
by an aaalysis or the pUt and emerging taJcinp case law. /u a
mallet of CUlCUtivebranch housekeeping, £0. 12630 RqWrcs
(ederalagcncics to establish procedures. subjc:d to review by the
DOl. to assure that the pocaatial for eft"ccdnga taldng bec:omcs
put0( regulardecisionma1cing.To this end.agenc:iesaretoprepare:
• latangs impact analysis (1lA) to accompany !Ujor regulatory
actions. evaluatingthe IikeJihood of a lalcingand the liJcdy CU5l if
a taJcins is found. While £0. 12630 does not upressly direol
(cdcralagcncies toavoid implementinga regulation dlatwilln:sWt
in a taking. it does inslruct those agencies to lalcethe impacts on
privatepmpeny intoaccounlto the utenl permissiblewith other
appUcablelaw.However,£0. 12630docsnot create any private
rights;private partiesc:annoc compel the govenunent to preparea
11Aor challenge the adequacy of a 'J1A.
Congress has also ventured into the ICgulatory takings

arena. Senator Steven D. Symms (R-ldaho) sponsored leg
islation during the 102d Conpe.ss 10 codify B.O. 12630.
",jlh the additional mandate that federal agencies should -.,
minimize the potential for their regulatory actions to result I,
in compensable lakings.21 Although the Symms Amend- ...../
ment passed the Senate as part of the Senate Surface Trans- C
ponation Efficiency Act. 29 it was deleted in conference. )0

Among the wedands biDs that have been introduced in
Congress. several address compensation for property owners
that are denied permission to fill or alter wetlands on their
property..Although advanced on the theory thaIthegoverrunenl
should -'look before it leaps" -and Understand the fUUrascal
consequences of re~latory actions, there arc questions con
cerning whether the bills provide appropriate compensation. n
26. for cltlmple. FloriIJDRock and LDveilul.es Norbo,. pcadin& re",c:'"

in the Fedc:ralCircuit (lee IUPrtJ notes II and 13) will be among
CIIc rust poSI.U,CIJJ decisions.

27. Elec. Order No. 12630.3 C.F.R. ISS4 (1989)(Govcmmenul I.e·
lions And Inlerf~nce with Constitutionally Prolecud Propen~'
RiChts).

21. S. SO. 1Old ConCMhI SCSI. (1991) (Privale Propen), RI,hl5 AeO
SimiJu bills were introduced in the House durin, the lsi SCUIOI'!
01 thc t02d Con,~ss; H.R. 90S (McEwen). H.R. 16.50(Solomon).
H.R. 3092 (Hansen). and H.R. 1$72 COlin).

29. S 12~. I02d Con, .• 2d ScSI. (1992).

)0 As passed. the Inlcrmodal Sunace TrMlsponalion EfficlcnC)' "'I.
Pub.. l.·No 102.240. lOS SUS. 1914. did nOI include the S)'mm~
Amendmenl

)1 Eum"le' Include H.R. Res ~. 102d ConI:. lsi Sen 1199!~
(conSIlScrallon of pri,,~tc prOf'Cny c:oncerns requlrcd 10 be added HI

lhc re!:ulaloty (.a.:lon cvalu,1Cd under CW A 14()..1). II. R. Res. I) JO.
102d Con!: .• lsI Sen. (1992). and liS companion bill S. 1"6). 102d
Con!: .• lsI ScSI (1992) (eOmf'Cns,Jljnn ..·jlll • nlore ,!'Ce.rle re~lmc.
~ ..in, as an c:arrcned rohC'y the:bJI~Clnt: of pubhe ~nd pnulc
Inlercsu In wCllands) Su olio U.K. 1no. 102d Conj: . IiI SC\\
6!(bl (I~~)

U. Executive aad Caacressioa.1 Action Regardinc
T.kiacs

doubt. be among the c:ascs decided under these emc:rginc
standards for regulatory takings. 26

- .. '--" ..._'. ~
therl: could be a taking in these circumstances. f* The Coul'1
reiterated the standard that when a regulation deprives a
real propeny owner of aUeconomically viable uses. a taking
has occurred. Although prior case law allowed governmenl
regulation to withstand Ulkings claims if the governmenl
WAS protecting public health ~rom a percc~ed da~get,. the
majority rejected this as a basis for evaluating which regu
lalory actions will and will not constitute takings. Instead.
the Coun focused on the state of the law at the time the
landowner took title. In this way. the takings inquiry loolcs
at what expectations of regulatory restrictions were rcason~
ably pan of the proscribed uses at the time the landowner
made his investment. This does not mean that every regu
latory restriction imposed· after propcny acquisition. is per
se a taking. since some changes in regul.~on. froln time to
time, are to be "pected.
InLuau" the Court remanded the case to the South Carolina

Supreme Court for reevaluation in acc:ordance with the stand~
ards articulated: The lower COWf wiD have to ddennine. as a
maner of state law, whether rcgulatOf)' c:on.sttainlSsucbas those
imposed by the 1989 state legislatiOl}.were contempJat.ed in
state nuisance and property law, inorder 10anow prohl"bition
or Ihe uses of private property. The Court summarized:

Weemphasizethat 10win itscaseSouthCuolina must
do more:Ibanproffer the le,isllture:'s declarationIMt the
uscsLucudcsiralreinconsistent withthepublicintcl"C:S1,
or the conelusory assertion that they violatea common
lawmaxim.••. Instead, as it woaddbe required to do if
it soulht to rcscrain Lucas in a common-law action for
public nuisance, South CaroUnamust identify back
pWld principles of nuisance and properly law Ibat
prohibit the uses henow intends in the citcumstancesin
which the propcn)' is prcsendy found. Only an this
sho~..in, can the Slale fairfy claim thaI, in proscribingan
such beneficialuses. theBeach/rontManagementAct is
laldng nothing..:: .

While it remains to be seen bow lower courts will respond
10 lhe Lucas decision. which has generated considerable
commentary" l) one lower court has assessed the Lucas
Courr's decision. In Tabb Labs,l. the Claims Coun de
scribed the Lucas test as a two-part standard: if the regu
Iatory action deprived all economic' use, a laking eceurred;
but if less than all value was removed, a court has to consider'
.lI ra'n~e of factors to determine if a compensable taking
occurred.:' This aniculation of the takings standard is nol
particularly different from pre-Lucas case law.
Others sec: the Court's new Lucas test (or regulalory

takings as more demanding and fear that many regulalory
programs will nOl be ahle to satisfy this standard. Takings
cases over the:next few years will establish the parameters
of the:Lucas standard. through application to specific state
and federal enactments. Seclion 404 pennit denials will. no
~I FI"c JuS;ICCSCRc:hnqulSI.While. O·Connor. Scaba. and Thomas)

JOined In the:maJonl)·. Jusuce Kennedy filed a eoncurrinc optnlon.
Jusllcn Blackmun and Slevc:ns filed dissents. and Jusbce Souler
filc:.oja separale sUlcmen~. cqulvah:nl In conlenl 10 , clissenl.

., ~ LMclJJ U'I"O note 20. II :!1111.
:!J Suo ~ ~ 8&n)' M Hanman. Lucas .. South C.arohn~Coasul Coun

CIl Th~Tol'"1J Tn' T"ms0 Co",,,. :!) ELR 1000) (1993). ~nd
B~ I Pcnhkow 4; Robe" F. Housman. /.. rllr Woke'0/ LucAS ,.
So..,,11 C.arohna Co~sul Council: A C''',C'olLool 0' Su Q"C'SI.OIlJ
/"OCIII,O"US ShD"ld Be AIL"I. ~) a.R 10008 (1993,

2..1 H ELR 201()..1tCI CI Ocl. 2. 199:,
::!~ Id II 20111
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Broad predictions (or futwc judicial, executive, and legislati\·c
actions widt raped CD takings law arc or-limited value in
asscssinc individual siruations. A5 a result of the: Lucas deci.
sion.,congressional interest. and E.O. 12630.many observers
aped CWOn:sults: resulalOry agencies wiU Weely aCCmore
QudousIy in cIen)'ins pcnnilS; and a pealc:t number of appJj.
canes will pursue cakings claims after a permit is denied. The
individual &aldnp case. however. remains a highly faca-spc.
c:UICmaller, whcft success or failurewill him on riner nuances
of taJcinp law 1han can be addressed in this section,. . .

DI. Summ.,.,. of CheT akines Issuc

)
)

.)
)

. .. .

• Under chcsc bills. all (ederally n:gulaccd weclands an: 10 be
,classified as one of chrec types. based on their value. Type A
)wetlands arc or critical signilicanc:c. while Types B and C

,/ rcprc:scnt wetlands that are less valuable. Moreover. under the
bills. designation of a wetJancl asType Awould be declared 10

a talcing; if the properlyowner obtained compensation. title
would pass 10 theUnilcd States. TheownerofT)'pC AWdIands
would nat DCCd to apply foc. permit Wore puzsuinJ this
talcinp remedy. In 1992. Congress held • number ofhearings
on this legislation. but no legislation was enacICd.

5-9)EN'''IRONMEHTAL LAW REPORTER • ~23 F.LR 103J4
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attorney general must certify that the suu: has the aUlhC''''
to carry out the described program. It
EPA·s regulations elaborate on the submissions rcqtl.. ,••

for ~n approvable slate program. U EPA will not approv,
partial stale programs. However, a Slate ma)' be author
even i(it declines 10 adminisu:r CJtisting federal Bencr~
nationwide pcnnits. U Inthose circumstances, activities lltdl
would have been subject 10 a federal general or nationwide
pennit will be subject to individual pamit review in the
authorized sCale. In addilion. a stale"s possible inability to
administer a pennil prop,m on 'Jndian lands is not consid
ered 10 be • partial approval. If: .While s"'~ Iba} adopl
programs of broader scope than lhe federal program. onl)'
the portions consistent wich the federal prorm will be part
of the federally approved state program. -
The CW A r'C4uireschata state with an approved program

must provide EPA a coPY.of every permit application it
receives. and of every general pennit it intends to promul
gate.16 EPA must circulate these pcnnits to the Corps and
the FWS. The federal govenunent has 90 days to decide
whether lOobject to a state permit. and the permit cannot
be issued if EPA interposes an objection. If a state docs nol
revise the permit CO meet any federal objections. the author
ity 10 issue that permit reverts 10 the federal government. ~,
To assure daY·lo-day coordination between the Corps'

authority over traditionally navigable waters and a sute's
authority under its approved state program, the state must
enter into an MOA with Ihe Corps prior to program ap
proval. II The MOA will clarify the respective roles and
responsibilities of each pennit issuer. To address EPA' -...
oversight authority for the §404 program, the .uthoriz~,_.,
Slate must enter inlo an MOA with the appropriate EPA
RA. which will describe procedures for enforcement ande
periodic reporting. and whic:h sets forth the classes of per
mits lhat EPA will review. 19

Because Michigan is Ihe only state to receive authori
zation to adminisler the federal §404 permit program.
there have been very few cases addressing the state pro
gram authority., One case' arose in connection with the
Homestead Resort projee:1in Glen Arbor, Michigan. after
EPA reviewed a fiJI permit thaI Michigan had intended to
issue under its approved §404 program. EPA's Region V
objected (0 issuance of the permit based on impacts to
natural resources, including the Crystal River. which flows
through the project area and into Lake: Michigan. The:
objection was reviewed at EPA headquarters by the: As
sistant Administrator for Water. who reversed. and eon
c:1udedthat (he penni' should be issued.
ThaIdecision was challenged in Friends o/Iht Crystol R,,~r

II u » tl).a.4(Ct(I), ELR STAT,fWPCA 061

12 40 C,F_R. pl, 211 (19921

13 Su',"prDChapler SUIIl (describln, die leneral permll propJrn)

14 4{)CF,R, t213.l(bl(199::!1

I~.III .lIU3J,I(c).

16 H us C. tl'l.a.4(JI. ELR S'",T FWI'CA Ott:?
17 Su II/Stt 40 C F R t~.nSO ~3 (teder;al ovcrsl,hl) )

I" 40C,t:.R. t~n,I" (IQ9~1

19 /11 .11 t:!H I;lU,)

EPA adminislers state program authorizations, although
e:onsultation with the Corps and the FWS is mandatory. 4

The CWA es~blishes conditions under which stale gover
nors may request authority to administer the §404 program. S
Section 404(&)(1) provides that slate authorization may not
include traditionally navigable waters Of waters seaward of
the high watermark. 6And EPA must act on a stale's requcst
within 120 days; EPA·s failure to acl within the presc:ribed
time period is deemed approval of the state program. '
To be appro\'ed, a state program must include authority

to issue permhs that apply the same requirements and stand
ards as federal permits. In particular. states must show that
they ,,:ilI assure: compliance with the standards o( the
§404(b)(1) guidelines," The term o( state permits must be
(or no more than five years. and states must have the author
ily to revoke or modify permits on the same grounds that
federal penn its can be lerminated or modified. ' Other re
quirements for stale programs include; inspection and mont
lorinS provisions analogous to federal standards; oppcrtu
nit~ (or public notice and public hearings on permil appli~
cations; noriee to other affected states: assurance that per
mits which interfere with navigation will nOI be issued;
suffiCIent enforcement authority, including civil and crimi
nal penalties; and e:oordinatlon with federal and federal/state
~cr.relaled pl.nnint: processes. 10 In addition. the Slate

I 3J U_S.C U~SI(b,. ELR STAT.FWPCA 003
: -'0 C F,R t2)).60 (t99::!1

J FOI ~ Ihoruu~h 5IIl"'C'~'of sUle ..'C'''~nds I~w,.. sec ,C'ner~II)' LAw
01 WULASDS RI:GUlAno:-., S"P'D Ch.lplcr I.nolC 1-'

4 }J U'S C. tU.a.4(CI(:!I. ELR ST",'. FWPCA 061
~ IJ ~I t1J621,n ELK ST"" FWrCA ~ ··SUIC··Includes IhC'so

~1.l1t" ~~ wcll .u An'en'~p S~rno;). die Cornrnon"'ul,lu or die
"",,nhcm M;uun;)s ~nd PUC""R"",Ihe Ol5ln,",of Columbl.l.,Gu;)m,
'hr Tn", Temlo~ of die t'.Ie,ric hl;uuh. ~nLfL1,e VirgIn hl~n'h
IJ

I. I': ~I ~Ll.a.4I1:11l1,[LR SI_I F\\'J'C" (l(,1

1.1 ~I tl )""Ihllil 1\', f.LR SfA' FWrCA (1(,1

" tJ ~~§0.a.4lhlclICAI.lLKS1"T F\VrCAlJ{.1 SUI",,,,,Ch.er1e•
(.UIIIA I Cd,,,"u,\,nj: Illhe~JI~fblll t ~uldchnc~'

4J 1.1 ,u tl,\.a.alhlll""""I, '''''. (;LK S'AI f'\'J'CA 0(,1
tt! 1.1 ~ t11.a.4U'11I11I1I(lit I] K SlAT FWrCA 061

I. Process for State Autbonz.tioll

Embodied in the CWA's statement or policies is Con.
gress' inlen. to encourage slate implementation or the

permit programs. II The CWA establishes paralic' regimes
by whie:hslates can obuin authorization to administer (he
federal NPDES program under 1402 and Ihe federal 1404
permit program. Most stales have assumed NPDES' author~
Ity. bUIonly M;chigan has received authorization 10 admin
islcr the federal 1404 program.' While man)' ~tes have
their owa wc&landslaws. l this Primer docs nOllly to catalog
stale programs. Ralher. this seelion presents a summary of
the.CWA•sprocess availab'e to stales to obtain authorization
10 administer the 1404 permit program. Apan (rom·the sLlte
propm authorization process, the CWA preserves Slate
aulhority' and is nonpreemptive.

Chapter 10. State §404 Program Authority

:!~ ELR IO,H_____ ~ .~'f__+, .... ,,",.~' ....,~



De §404 stale program process has been underutilized,
notwithstanding expressions of inlerest by the federal gov
cnunenl in authorizing scates to administer 1404 pcnnits.
RegUlated persons should be aware that even though only
one state is currently administering the federal program.
many sLlte and local laws arc:not preempted by the federal
5CaMe and will govern activilies occurring in wetlands.
Good practice dictates that indiViduals must be aware of
their local laws when underuldng aClions in wetlands.
2S. Id. .I1 fl344{I), ELR STAT. rwPCA 062.
.26. S" Trice Y. SUIt. 712 S.\\'.2«1 142. &46 (TC1, C; App 19861.

~e!1 Y. Swe. 284 N.\\'.ld 834. 837: 10 ELR 2011i:;. :!018~
(MillIS. 1979). .

27. 3~ U.s.C.II25I(C). ELR STAT. FWPCA 00),
28.ld.
29. Set Uniled SUles v, Akers. 78S Fold 814. 820·21.16 ELR ~05JIi.

20~1~2 (91hCit .. 1986). em.d~n;~d.479 U.s, 826 (1986) RI"
erside Irri,'lion Disi. Y. Andrews. 7S8 F.2d 508. SIJ. IS' ELR
~Oll). 20n,s·]S (10th Cit. 1915).

m.Summary of State Pro&rams

Costates. Seelion 404(1) specifically preserves lfa\· ahilih or'
slales 10 regulate discharges or fill: .

Nolhin& in tbisscclion shall preclude:or dc'IY rhe tielll
af any SLalcor inlCfSLllca,cney la COnlrOllhedl~h";f:C'
or dred.:cd or lill malerial in any portion ohbe n.ll"'{::II ble
walcr5 within lhc: jurisdiclion or such Stale. ineludin~
any activify or any Fcdcnla,cncy ..•. This seelinn sh.II
ftC)( be consuued as .trcccin, or impairin, the authori,y
afthe Seere&ary 10mainLain navi,.don.:

Thus, no arg~ment can be maintained thaI the existenee of
the federal §404 program in any way pn:cmpts state laVo'
lo~ng the disc~lIe o~ fill. malerial. This has been
conranned in the courts. " "
Moreoyer. CongresS made.clear that it did ~Ol inl~rtd auy

elements of the federal CWA, including t404, 10 interfere
with traditional slate control over Wiler allocation. Section
101(&).mown as thc WDIIopAm~ndm~nt after its sponsor,
providc:s that the water allocation authorilY of states "shall
not be supersedc:d. abrogated or otherwise impaired by"
the CWA.nne section goes on to provide specific pro.
lcetion for private waler users under stale alloeariens: "Ie
is the fwther policy of Congress thaI nothing in Ibis chapter
shall be construed 10 supersede or abrogate rights 10 quan
tities of water which have been established by any Slale ." :&

De relationship between the 1404 program and Slale water
rights has been recopUzed by the courts. Z9

)
)

The CWAaddresses two olher concerns of panicular inleresl

zo !,,,, I 9~.CV;J::!S. 199::!WL 14:!240 (W.D~ Mach.. JullC 9. 199:!)'
lorde,' (WD. MIl:h_ J~nc ~. 1992) (opinion).

21 ~~ L".SC tl~(I). ELR STAT, FWPCA 061.
2~ 4(1C.F,R f:!33.SJ (199:!),

:n, ~~ l,I 5 C t I~(el. Su JUP'(I Chlp1e:rSCm) (describinl-,enera!
~rmlnl

2.: ;,~ L' S C tl~fcl(ll. ELR STAT,FWrCA 060

II. Prcscn'ation of Olbcr Slale PO"'crs

•
". U.S. En'ironmentIJl Protection Agency. JII The coun re-

)
yersed, holding &har Ihe CWA requires thar penni(-issuing

. authoriry revens (0 Ihc (edenl govcnuncnr under §4D.a(j),
where EPA objects COa Slale-issued permit and the stale docs

)
nor accepl EPA's comments. ByWtue of EPA 's objection and
lhe passage of time, the state lost: authoriry over &he permit,
which authoriry had passed back 10 the Corps. As a result, the
EPA Assistant Administtator (or Wacer Iac:Itcd authority CO
decide that thcscatecould, in (act,issuc1hc pcnnjt. Thus. EPA 's
a~pc 10 c:orrec:t an error by its region was Ihwaned. The
coascqucnce 0( Chc decision is dlat projed applic:ardSmust
pwsuc their permit application with the Corps.which will add
more time 10 the process. .
Approval of a scate program can be withdrawn if EPA

determines 1M' a state is nor administering the proaram in
accordance with the federal stanclarcls.21 States must be
warned of any deficiency. and giYCIlup 1090 days to correct'
iL EPA has ~tablished procedures that afford the states
opportunity for. hearint when the Agency seeks 10with-
draw program approval. .
To encowage pcarer state participation in §404 matters,

the C:orpshas considered the issuance or statcwide general
permits under the authority of §404(c).» Under this ar·
nngcmenr. a federal. statewide general permit would es
tablish a category o( filling activity for which the issuance
of • stale pennit would be deemed to satisfy f404; The
state pennit would not have to be part of an authorized scatc
program. but would have to satisfy any criteria set forth in
the federal general penni,. Such scatewide general pennits
would be equivalent 10 authorizing Slate pennit issuance

) (or a dcfined Cllegory of discharges of fill. or course, 10
_,' qua1i(y under Ihe §404(e) federal general pennil authority.

the authorized filling would have to meel the Standard of
) "minimal adverse envirorunenLlI effects" and "minimal

eumulative adverse effect on the environment ••,. No such
statewide Jenera I pennits have, as yel, been issued..

'.ENVIRONMENTAL LAW IlEPORTER23 ELR 10116
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Administrati ve Procedure Act
Agricuhural Stabilization and Conservation Service
after-lhe-(ac( (permit)
best management practices
Coastal Sarrier Resource System
Council on Environmental Quality
V.S. Anny Corps o(Enlinccrs
Clean Water Act
Coastal Zone M.... sement Act
Depuwent of ,the Interior'
Department of 1ustice
environmental llSSC$SIDent
environmental impact statcmcm
executive order
Environmental Protection Agency
Endangered Species Act
Federal Emersency Management Agency
Farmer's Home Administration
fanding of no significant impact
Food Security Act of 1985

•.- FISh and Wildlife CoOrdination Act
FISh and Wildlife Service
General Accounting Office
Memorandum of Agreement
Memorandum of Undcrslanding
National Academy of Sciences
National Environmental Policy Act
National Historic Preservation Act
National Oceanic and Atmospheric Administration
national-pollueant discharge elimination system
National Park Service
National Technical Committee for Hydric Soils
Office of Tcchnology Assessment
predischarge notification
regional .dministrat~r . . .
Resource Conservation and-Recovery Ace
regulatory guidance lener
Rivers and Harbors Act
record of decision
special area management plan
Soil Conservation Service
Surface Mining Control and Rcclamation ACI
Slatement of findings
takings impact analysis
United Stales Defnrtment of Agricuhure
Waler Bank Act

APA
ASCS
ATF
BMP

CBRS
CEQ
Corps
CWA

CZMA
001
001
EA
£IS
EO

EPA
£SA

fEMA
FmHA
FONSI

FSA
FWCA
FWS
GAO
MOA
MOU
NAS

NEPA
NHPA
NOAA
NPDES

NPS
NTCHS

OTA
PDN
RA

RCRA
RGL
RKA
ROD

SAMP
SCS

SMCRA
SOF
TlA

USDA
WBA

Glossary of Abbreviations and Acronyms
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Executive Order 11·988 - Floodplain Management
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)

)

)

Souac£: 11I~ provqio:u 0' Euc1lliv~ Ofdcf 11911or MI,. 24. 19ii •• p~lr .1 ~2 Fll
l69SI. l Cfll1971 Comp~p" Ill, unless olhc~ noted.

By vinue of .he Illlhori.}' vesled in me b~' the CO!lslil:JtJonI:ld SIal·
utes of the Uniled StllCS of America. :and as Presidenl of lhe t:nlted
Sallcs of America. in (urlherancc of ttc Sational En"'ironme:nla! Polic),
ACt of 1969. u amended (42 U.S,C. ~lll .el .seq.)•• he: ~aljonal Flood
Insuranee Ac( of 1961. IS amended (~l t,;.S.C. .aool ~I s~q.).Ind the
Flood Oisuler Proleelion ACI~ of 19;3 (Public L.1w S~-:34. 87 SCSI.
915), in order 10 I\toid 10 'he ute!U possible Ihe long and short term
adverse impacu assoecle;J with the occupancy 3nd modific:allon of
noodpl&ins and 10 :woid direcl or indirect suppon of noociplaln devel
opment wherever there is a prlcti~:lble :ahe:n:ui'li·e.it is herel-y ordered
u~~~ .

SECTJOS 1. E:ach Ileney sha!1 pro"'ide le:sdershlp and shall lake
Iction 10 reduce th: risk of nood loss. to minimize (he impacl of noods
on bum:an gfe:y, hC3:lh and weJfue. and to r~fOrt .lmL.p!~s~rv~!he
!,alu~l..~nd be"fcfiQ1J_~hl.csserve~ by noodp ains in a.rr ytnl out iu
re.sponfibiJitics Dr (I) lequirin,. mana,in,. &lid -disposinS of Feder~1
'ands. and flcilities; (2) providinl Federally under:aken. financed. or as
sisled cOMtruction and improvements; and (3) conducting Federl' IC'
ti\ilics and prc,r.uns afTeclina land use. iDcJudir.1but nOI limiled to
wlter and related Jl!ld r:sources pllDnins. rcguillin,. and li:::r.sin, ae
Ii\,ilics.

SEC. 2. in arr),in, out the acrivit:cs dcscnoed in Section 1 of Ihis
Order. clich :agency hn :! rcsponsibm:y 10 CV&JU2tC (he poteDtial eF.eclS
of any Ictions it 1r.2)' like ir. I floodplain; to ensure thar iu plmaing
proirams and budget request renect consideration of nood !\a:ards :and
nooc!pl&mmana~cment: :and 10 pr:seribc i'rocedures to implement li:e
poiiclCSand requirements or thu Order, &s follows:
(I) (I) Before l:lkinJ In acdon. each 12tncr JhJ.l! Jic:crm;ne wh":h£r

t~e pr~rQst~ Action will.oc:suz:..~Il._a,..O\.:JaplaL"J-formajor Federal IC
lions SjJr.Jficlnlfy arr~Ctjnl die c;ual:ty o( the human envircnment, the
e"'aluIllon required bciow wi'! be in~!uded in any Slaltme:ll preparce
under Scctkm I02(2) (C) of tb=: ~a:io~d Envirc·:-.:::e:'l1alPolicv Ac:.
TIus DClerm:n:llion shall be ma~: ac:orcinl :0 I DeparlC1enl or"Hous·
ing and tirb~n Development (iiU~) nt'Odpiain-msp or a !::!Jr: detailed
m~p of an area. if av&iJable.If such m:apsarc nOl a\·.iJabie. (he 'seney
shall make s de(ermin:lion of tbe loc:nion of the floodplain bascd on
the bCSlav&:!ablc information. The Water ResourCe! C(\un~iJ shall :nue
g:lidanc:con thIS infor.:l2tion not later than Qcto!:J:r I, 197i.
(2)rcIfin 'Ieney has delmn;ntd ICt, or proposes 10. ccnd&lc:t.surpon,

or 11ow an action 10 be locate(! in I nOodplain. ~enc:v shal con.
sider ~hcm~tiv.C1..tP....:Jxojdadve~~ eff~Q. and j,!c.Q.J1lpatibieJ~cverop.
menl 1ft uhe ROodpJauu. ITmelu:aa of the Ilency finds diat the onJ~·
prlclic:sble allenalivc consistent with ~e law and with the policv set
forth in Ihis Ordcr requires siting in a noodpbin. the agenc)' shall. prior
to ~I action. (i) dCS~ or m~ i~_ac,~~ ..in order 10 minimile
po(er.ual harm I" or WI D thc lioodpwD. c0ft5I!Ient with regulalions
usued in accord with Section led) of this Order, and (ii) pre:-are and
cireui.lc a notice conwrunl an cltplanarioD of why the ac:ion is pro
posed 10 be locatec! in the noodplain.
(3) For programs subject 10 the Office of Management and Budget

Circular A-9!i. the ag=:ncy shall send the J:otice. not to uc:e:d three
pages in Jcnglh includins I .location map. 10 L'IeSUle and uaw!de A·
9!iclearinghouses (or the leographic arCJ.Saffected. The nOlice shall in.

)

Executive O,eI., t 1711-Floodplain manage men'

EXECUTIVE ORDER 11988 - FLOODPLAIN MANAGEMENT
)

)



(

(

C

95

clude: (i) the reasons ""hy the acnon is proposed to be located In ,
floodplain; (ii) a Slalement indic:uing ""hether the action conforms to
applicable Slate or loal noodplain protection standards and (iii) a list or
the alternatives considered. Agenclcs shaU endeavor (0 aUo"" a brief
comment pcnod prior to laking any action.

(.) each agency shall also provide opponunity for earl)' public
review or any plans or pnlposals (or :actions in noodplains. in accord·
&Dcewith Secdon 2(b) or Executive Order ~o. 11514. as amended. in
duelina Ihe de\o'elopment of procedures to :1ccompli·h this objecti"'c for
fcdcNL actions whose impact is net signifiant enoush 10 require the
preparation or' an environmental impact stalCClenl under section
IOl(2)(C) o( the National Environmental Policy AC1 of 1969. as
amemded.
(b) Any requcsts (or new ~ulhoriUlior.s or appropriations transinitted

10 the Office or Management led Budget s}w1 indicate. if an action to
be proposed wDl be located in a floodplain, whether &he proposed
action is in accord with this Order. .

Cc)Each Ilcncy shall take floodplain maDagcmtnl intO account when
formulatina or eva!uatina any waler and land usc: plans and shall re
quire land and water rC5C)urccs use appropriate 10 abe dearcc of hazard
involved. Aaencies shall include adequte provisiOD Cor the evaluation
and consideration of nood hazards in the regulations and operatin, pro
cedures (or Ihe licenses. penniu. loan or Jt&Du.in.aid ProlraJDS that
they administCf. Aaeocies shall also cocourase and provide appropriate
auidancc: 10 applicants 10 evaluate the effects or their proposals ill
Ooodpll.ins prior to submitting applications for Fedenl hc:=:u;es. per-
mits. loans or ,rants. . ..
{d}As allo\\-cd by law, each agency shall issue or amend cmtinl reg

ulations and procedures within one year to comply with (his Order.
These procedures shan incorpo.ate the Unified Nalional Program for
Floodplain Manasement of the Water Resources Council and shall ex
plain the me:ns lha: the agency will employ 10 pursue &he nonhazar
dous usc of riverine. coastal and other noodplains in connection with
the activiries under its authority. To the extent possible, existing proc
esses, such as those of the Council on Environmental Qudity and the
Water R.esources Council. shall be utilized to fulfill :he requirements or
this Order. Aler.;ics shall prepare Iheir procedures in ::ODSuhatioQ with
the Water R.esources CounciL the Director of the Federal Emer,cncy
Manasemenl Agency, and &he Council OD £oviroDmenw Quality. and
stWl update such procedures as necessary. .' ..
(Sec. 1 amClldedby EO 121" of Jady lO. 1979.... At "lU,. 1 en. 1979 Comp" p.
412) , .. ' '.. ,. .
SEC. 3. III addition 10 the requirements of Section l. .aenc:ies wit."

res~nsibjJjties Cor Federal real propcny aDd .facilities shall take ~e (oJ·
lowm, m:asures: .~, ". ".~"" "..,' -... . -~-
. CI) The "Iulldons and procedures established under' Section l(df of
Ibis Order shall. at a miaimum; require the c:oDSIruc:tiOll or Federal
structures and fac:i1ities 10 be in accordancc with abe sundards and eri
leria and 10 be COasistCDt with the: intenl of those promwsated WIder
the National flood Insurance Program.. They shall deviate cnly to the
"tCDI &ha Ihc: standards of the FJood Imurana Prolfam arc demon·
suably inappropriate: (or a aiveD lypc of sUlIc,ure or f.ality. - ._.•'" a... ... ~ ~.._.._ .• -

, i



)

)

(b) If. dler compliance wllh the requiremenlS of Ihis Order. new con
struction of Slructures or facilllles are to be localed in a floodplain, ac
cepted flood;lroofing and other flood prereeuon measures shall be ap·
plied to new construction or rena~i1itation. To achieve nood prorec
lion. uencles shall, wherever pracllc2t-le. elevate structures above .he
b3SeflOodlevel r:ltner Ih:m fillin, In land.
(c) If propcny used by the len:raJ public has sulTered n~ danuge

or is located in an ide: tllied flood nanrd area. the responsible agency
shall provid: on structures, 3nd other pl2ccs where ar.,ropnate. con
SPICUOUSdeli,eation o( P:lSt Jnd probable flood height In order to en
hance pUblic.\;,·areness or and kno",:ledgc about flood hazards.
Id) When proFC"Y in flooodplains is proposed (or lesse, essemem,

1'iSh:·or·"'"aY.or ~:sposaJ to non'F:cderal public or privatc partics, the
Federal :lgency shall (J) ref~renc:cIn Ihe conveyance those uscs that are
res:rrc:tcd under idendfied Feder21. S13te or local floodplain rcgulations:
~nd (2) altach other appropriatc rcstrictions to the uses or propenics by
the grantee or purc:h2Ser :lnd any successors, eJeept where prohibited
by Jaw; or (3) withhold such propcnies.from conveyance.
SEC.4. In·.additioa to an~' rC5ponsibiJiciesunder this Order and See

tions 102 and 205 of the Flood Disaster Prelection Act of J973. as
amended (42 U.S.c. 4106 and '&121). agencies which ,uaranlcc. ap
prove, re,ulale. or insure any financial uansaction which is related to
an area localcd in I floodpJain shall. prior to completin, Iction On such
UI=:~cuon. inform any private panies participating io the transaction of
the huards of loc:ating Struclures in lhe floodplain.
SEC.~. The h:ad or each IlenC"! shaJJ submi: a repon 10 the Council

on Envirc~mcnw QuJil~' :tnd to the Waler Res~urc:es Council on June
30. 19;8. relardin, the SUtus oi their procedures znd the impact of Ihis
Order on rhe 'Iency's ope!'alionJ. i'here.(Ier. the Water Resource,
Countil shaJJ periodically evaluate a!e:1cy procedures and their e!fcc·
(IVeneSi.
SEC.6. As used in this Order:
(aj The term "3i;cncy" shall have Ihe same meanin, as the term "E~·

eeutive :l~ency" in Section lOSof Tide 5 of Ihe United Slales Cl)dc and
shall include thc military ~epanmenlS: the directivcs contained in this
Or~:!'. howevc:,. :\!'cm~:ln' :0 3pply only te :hose ",encies whiehper
form Ihe 1Ctivuies described in Sccti:m I which arc located in or affect·
ing noodplains.
(b) The [erm ·'base nood" shall mean that flood which has a one per

ecru or I~eater chance of occurrence in any given year.
(c:) The term "noodplain" shall mean lhe 10""'Jandand relatively nal

UU.S adjoinin, inJand and coastal ",,·.ten includina floodpronc areas of
olTshorc isla..,ds.includinB at a minimum. thaI are. subject to a ODeper
cent or srealer chance of nooding in &:ly,iven year.
--"SEC. 7. E."ec:udve Order No. 11296 of Au,ust 10. 1966. is hereby re
volted. AU actions. procedures, and issuances u.ken under that Order
and still in effeCt shall remain in efTea until modified by appropriate
aulho"t)' under the terms or !hi! Order.
SEC. I. Nolhin, in this Order shall apply to assistance provide:! for

emergency work CSSCDtia! to save lives and protect propeny and public
health md safelY, performed pt.:rsuant to sections 305 and 30E or the
Disaster Rdier Act of ]97" (88 S~t. 141, "2 USC. 5145 and 51.6).

I,
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to private panies for activities involving wetlands on
noa-Fcdcral propCny.

SEC. 2. Ca> In furtherance of Section 101(b)(3)
of thc National Environmental Policy Act of 1969
(42 U.s.c. 4331 (b) (3» to improve and coordinatt.
Federal plans. functions, programs and rcsour=s to
the cad chat the NatioD may atWa the widest range
of beneficial uses of the CDWoDDlcatwithout deg
radation and risk to health or safety, each agency,
to the extent pennined by law, shall avoid under
takiD& or providing assisWlce for new construcUOD
located in wetlands ualcss the head of the agency
finds (I) that there is no practicable allCmative to
such construction., and (2) Ihat the proposed acti_oD
includes all practicable measures to minimize bum
to wetlands which may' result from such usc. In
making this finding the head of the agency may take
into ICCOUIIt economic, caviroamcDtal and other
pcniDcat factors. . -,.

eb) Each agency shall also provide opportunity
for early public review of any plans or proposals Cor
Dew consttuction in wellands in accordance with
Sc:ctioa 2(b) of Executive Order No. 11514, as
amended., including the development of procedures
to ICCOIIIpUshthis objective for Fcdenl actions
wbose impact is DOt significant CDOUghto require

By virtue of the authority vested in me by the
CoDStituUon and statutes of the Unilcd States of
America, and as President of the United States of
America, in funberucc of the National Environ
mental Policy Act of 1969, as amended (42 U.s.C.
4321 ~ seq.), in order to avoid to the extent.
possible the long and short term adverse impacu
associated with the destruction or modification of
weda.ads aDd to avoid direct or indirect suppon of
Dew coDStrUcUonin wetlands wberevCf there is a
practicable altemative. it is hereby ordered as fot
lows:

SECI10fl 1. <a> Each aJCDCY shall provide leader
ship and sball take actiOD to minimize the dcsuuc:
lion. loss or degradatioa of wetlands, and to pre
serve and enhance the natural and beneficial values
of wetlands in canying out the agency's respoDSibil-

• ides. for (I > acquiring, managing, and disposing of
Federal lands and facilities; and (2) providing Fed
c:ra1ly uadenakcD. finUlCed. or assisted mDSU"UCtion
aDd improvemcnu: and (3) conducting Federal ac
tivities and programs dectinS land usc. including
but DOt limited to water aDd related land resources
planning. regulating, and liccasing activities.

(b) This Order does Dot apply to the issuance by
Federal -Scacies of pcrmiIs. licenses, or allocatioas

41 F~ /t~I.26M1 (1977)
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iled by law; or (c) withhold such propenics Irol
disposal. (

SEC. S. In carrying out the activities describe ,n

Sectioa I 01 this Order. each agency shall coni
factors relevant to a propou.J's effect on the surv.vt
and quality of the wetlands. Among these Iaetor
are:

(a) public health. safety. and wetrarc. includin
water supply. quality. recbarge and discharge; pol
lution; 800d and stonn hazards; and sediment ani
erosion;

(b) maintenance of natural systems., inc1udin;
conservation and long term productivity of cltistin!
flora and fauna. species and habitat diversity an<
stability. hydrologic utility. fish. wildlife. timber
and food and fiber resources; and

(c) other uses of wetlands in the public interest
including recreational. scientific. and cultural uses.

SEC. 6. As allowed by law. agencies shall issue 01

amend their existing procedures in order to campi)
with this Order. To the ellttent possible, exislinl
processcs. such as those of the Council on Environ
mental Ouality and the Water Resources Council
shall be utilized to fulfill the requirements of Ihis
Order.

SEC. 7. As used in this Order:
(a)Thc term "agency" shall have the same mea ...:.

ing as the term "Executive agency" in Section l{
of Title S of the United Stales Code and shall
elude me military dcpanments; the directives co'n~
rained in this Order. however. are meant 10 apply
only 10 those agencies which perform the :lctivities
described in Section 1 which arc located in or aftecl'
jng wetlands.

(b) The term "new construction" shall include
draining. dredging. channelizing. filling. diking. im
pounding. and related activities and any structures
or facilities begun or authorized after the eftectivr
date of this Order.

(c) The term "wetlands" means those areas that
arc inundated by surface or ground water with a f re
quency sufficient to support and under normal cir
cumstances does or would support a prevalence: c"
vegetative or aquatic life tbat requires saturated or
seasonally saturated soil conditions for growlh and
reproduction. Wetlands generally include swamps.
marshes. bogs. and similar areas such as sloughs.
l'Dtholcs. wet meadows. river overflows. mud flats.
and natural ponds.

SEC. 8. This Order does not apply to projects
presently under CODSuuction. or to projects (or

• I
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the preparation of an environmental impact state
ment under ~tion I02(2)(C) of the National En
vironmeuw Policy Act of 1969. as amended.

SEC. 3. Any requests for new authorizations or
appropriations transmitted to the Office of Manage
ment and Budget shall indicate, if an action to be
proposed win be localed in wetlands. whether the
proposed action is in accord wi!h this Order.
SEC. 4. When FederaJly-owned wetlands or por

tions of wetlands arc proposed for lease. casement.
right-of-way or disposal to non-Federal. pubfte or
private panics. the Federal agency shall Ca) refer
ence in the conveyance those uses that arc restricted
under ideutified Federal. State or local wedands
regulations; and (b) attach other appropriate re
strictions to the uses of properties by the granlCCor
purcbaser and any successor. except where prohi~

The peregrin falcon.
an etultm,ered spedu



wetlands through draining, dredging, filling, and
other means· has had au adverse cumulative impact
oa our natural rao1UCCS and on the quality of hu-
man life. ' .

The problem of loss of wetlands arises mainly
from unwise laud use practices. The Federal Gov
ernment can be. responsible for or can influence
these practices in the construction of projects. in the
manllc:ment of its owo properties, and in the pro
visions of financial or technical assistance.

In order to avoid to the extent possible the long
and shan term adverse impacts associated with the
destruction or modification of wetlands and to avoid
direct or indirect suppon of new construction in
wetlands wherever there is I practicable alternative.
I have: issued an Executive order OD the protection
of wetlands.

)

The Nation's coastal and inlaud wedands are vital
natural resources of critical importance to the pe0-
ple of this country. Wetlands arc areas of great na
tural productivity, hydrological utility, and environ
mental diversity, providing natural flood control.
improved water quality. recharge of aquifers, ftow
stabUization of streams aud rivers. and habiw for
fish and wildlife resources. Wetlands contribute to
the 'production of agricultural productS and timber.
and provide recreational. scientific. aad aesthetic re
sources of national interest.

The unwise use and development of wetlands will
destroy many of their special qualities and imponaut
natural functions. Recent estimates indicate that the
United States has already lost over 40 percent of our
120 million acres of wetlands inventoried in the
1950'5. This piecemeal alteration and destruc:tion of

)

Statement by the President
.Accompanying
Executive Order 11990

The White House.
May 24, 19n.

JIMMY CARTER

2 and S of this Order an: applicable to projects
covered by Section 104(h) of the Housing and Com
munity Development Act of 1974, as amended (88
Stat 640, 42 U.s.C. S304(h». the responsibilities
under those provisions may be assumed by the
appropriate applicant, if the applicant has also as
sumed, with respect to such projects, all of the re
sponsibilities for environmental review, decision
making. and action pursuant to the National
Environmental Policy Act of 1969. as amended.

which aU of the funds have beea appropriated
through rascal Year 19n, or to projcc:ts and pro
grams for which a draft or final environmental im
pact statement will be filed prior to October I, 1977.
The provisions of Section 2 of this Order shall be
implemented by each agency aot later thao October
I. 1977.
SEC. 9. Nothing ia this Order shIll apply to as

sistance provided for emel'8cncy worlc. essential to
save li~ ·and protect propeny and public hc:aJth
and safety. performed pursuant to SectiOD lOS and
306 of tbe Disaster Relief Act of 1974 (88 StlL
148,42 U.s.C. 514S and 5146).

SEC. 10. To the extent the provisions of Sections

)'
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By Ibe authority v.. tecllDme a. PmldeDt by the Constitution and law. of the
United Stela ofAmertca. ad Inorder to enlUle that lovemment actions are
undertaken alia weU-rea,olled bam with due regard for fiacaJ accounlabUity.
lor the fln~ndaJ Impact of the ObUptlOll8 J!npo.ed on the Federallovemment
by the Jutt Compenaatlon CI..... of the Fifth Amendment. .nd for the
CollItitutioa. it Iahereby ordered al foUOwI:
Sedloo t.Purpose. (a) The Fifth Amendmelltof the UnJtedStale. Constitution
provtde. that private property .b.n D9tbe t.ken for public Ule without jUit
compeDiatioD.GcwenuDeat hfllOdcaltT hal Uled the formel exercise of the
power of emiDlIlt damafD. which providea orderly proc.u .. for p.yins jUit
compeautloa. to acquire pltva... propvIJ for pubUc UH. Recent Supreme
Court declllou. however. Inrea!BmdDathe fund.mental protection of private
property rf&bts provfded by the FIftIIAmaa.dmeat and In ...... iDa the nature
of lovemmental actlODI that haft aD Impact all conatitutioDaUyprotected
property rlabll. have also reaJBrmeclthat loveramatal actions that do not
formaUyInvoke the condemnatiCHIpower. lDdudlna nplationa. may result in
a laJdlll for which IUlt~mpeDiation II.requJted.
(h) RelpoDilble fiscal manqement and fundamental princfplu of lood 10V
emDlenl require daalSOVenuDlDt dedaloD-maken evaluate carefully the errect
0( their admJnl.tralive. npIatory. aad lest.laUve eeUoDion conltitutfonaUy
protected property rf&bta.ExecuUvedepartments and alende. Ihould revtew .
their actiODlcarefulIllo preveat wmece.lary talcJnssand should account in
dedslon.malcJns for tho.e taldnp lIlat,are neces.Uat.d by .tatulory mandate.
(c)ne purpo•• of IhII Order I. to au'st Federal departments and asenele. in
UDdertaklna.uch reviews and lDpropo.ins. p.annina. and Implementin, ae
Ilona with due reprd for the conatltutlona) protections provided by the Fifth
Amendment and to reduce the rilk 01 undue or inadvertent burdens on the
pabBe ftac re.ultlng from lawful loverumental action. In furtherance of the
purpo.e of this Order. the Attomey General .hall. consi.tent with the princi.
p.a .tated benlD aDd lD consultation with the Executive departments and
8senda. promulpte Gu1de1lDetfor lb. Evaluation of RiJk and Avoidance of
Unanticipated Taklnp to which .ach Executive department or agency .han
reler in maJdna the evaluatioDi required by thI. Order or in otherwise laking
any action that Is the .ubject of thIa Order. The Cuidelines shall be promulgat
ed no later than May 1. 1988.and .hall be elI•• eminated to all unit. of each
executive departmeot and agency no later than July 1. 1988. The Altorney
General .halL al necal.ary. update theae suidelines to reflect fundamental
chanin In taktnp law oc:cumn, a. a re.uU of Supreme Court decisions.
Sec:. 2. Ihfin;llon •. For thti purpose of W. Order: (a) "Policies that have
,.klnp implication." ref.rs to Federal regulations. proposed Federal regula
tions. proposed Federallestllation. comments on proposed Federallegislation.
or other Federal policy It.tements that. if implemented or enacted. could
effect a lakins. .uch a. rule. and rqulalion. that propose or implement
Iicen.ins. permltlfns, or other condition requirement. or limitationa on private
property use. or tha' require dedJc:atlonaor exactions fromowners of private
property. "Policie. that have takinp implicalion." does nol include:

)
)

l'he PresideDI

Executive Order l2I3I of Marcia11. 1_

GoverameDtal Actloll8 aDd IaterfereaC8 With Constitutionally
Protected Property RIghts
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(8) The placement of mUilaryfacilities or military activilles involving the use
of Federal property ~one: or
(7) Any military or forelp affaln functionl (including procurement functions
thereunder) .but not fndudJns lbe U.s. Army Corp. of Enaineers civil works
program.
(b) Private property nfel'l to aUproperty protected by the Just CompensAtion
aaUN of the FIfthAmendmenL
(c) MAcdona"refen to propoHd Federal resu1ationl. propoaedFederallesisl ••
lion. comment. on proPOledFeder.llealllaUon. .PfllcauolII of Federal regu
lattona to .padRc property. or Federal sovemmanta actiOnt phYlically Invad
Ins or occupylna private property. or other policy ,tatemenll or action. related
to Federal replatlon or dlrect physical invallon or occupancy. but does not

. 'lndude:
(tJ AcUon. iii which' ~e ;,ower of eminent domain II fonnaUy exercised' •
(%J Actio. taken with respect to,propertJe. held In trusl by the United State:. _0"
or In preparation for or durins treaty negotlatlonl with foreisn nations: _
(3) Law enforcement actions lnvolvf.., leizure. for violation. of law. of\..._
property for forfeiture or a. evidence in criminal proceedings:
(4)StudJel or limilar efforts or planning activities;
(5) Communlcationl between Federal agencies or departments and State or
localland-UH plannins agenciel regarding planned or proposed State or local
acUons resuJaUIl8 privete property rqardless of whether such communica
tion. an IniUated by a Federal agency or department or are undertaken in
response to an invUalion by the State or local authority;
(8) The placement of military facilities or military activities involving the use
of Federal property alone: or
(1) Any military or forei8J1affairs functions (including procurement functions
thereunder). but not includins the U.S. Army Corps of Engineers civil works
program.
Sec. 3. General Principll!$. In (onnul.tins or implementin8 poliCiesIhul have
takins' implications. each Executive deparlment and agency shall be guidfOd
by the followinggeneral principle.:
(a) Govemmental.omelals.should be sensitive to. anticipHte.and accoum lor.
Ihe oblisaUonl imposed by the Just Compensation Clause of the FifthAmend
ment in planning and arrying out sovemmcnta' actions so that they do nol
result in the impOSitionof unanticipated or undue additional burdens on the
public (i,e.
[b] Action, undertaken by go,vemmentJlIomdu's thai result in a phys..:i.1
invasion or occupancy of private property. and regulalions imposed on privcol
property thai substanttally affect its ""JuP.", use. mOlYconstitute It ...kin~ l ~

,i
!~

(1) Acdon. aboll.hl.., rquJaUon.. discontinuing sovemmental prosram.. or;...-,
modlfyl.., regulation. In a manner that JeSiens interference with the use (
private property:
(2) Action. taken with respect to propertiel ht:ld in trust by the United Stalel
or In prepafatton for or durinS treaty negotiations with (oreisn nations~-
(3) Law enforcement actlona involving seizure. for Vlolatlonl of law. oi
property for forfeiture or a. evidence in criminaJproceedin8s:
(4) Studiee or limUar efforts or plannins activities:
(5) Communl~lion. between Federal a8encies or de",artments and State Of
local.and-ute plannins aBencie. resardins planned or proposed State or local
action. resutaUns privale property resardless of whether luch communica
tion. are initiated by a Federal .. ency or department or are undertaken in
relponse to an Invitation by the State or local authority..
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properly. Further. lovemmenta' action may amount to a laklns ",ven though
the aClion relults in Ie.. than a complete deprivation of aU UN or value. or of
all separate and d.iltinct interest. in the .ame privale properly and even i( the
action con.tilullns a taking Is temporary in nature.
[e] Government official. whOle actions are taken specifically for purposes o(
protecting public health and sarety are ordinarily siven broader latjtude by
court. before their action' are considered 10 be takings. However. the mere
assertion of a public health and lafely purpose is insufficient to avoid a
taking. Action. to which thil Order applie. asserted to be for the protection of
public health and .arely. therefore. Ihould be undertaken only in response 10
real and .ubltanUai threats 10 public health and sa reIy. be designed to
advance .ipificandy the·bealth and lafety purpose. and be no srealer lhan is
necessary 10 achieve the health and Afety purpole.
(dJ While normel SOvemmenlal procetses do not ordinarily effect lakings.
undue deJays In decllion-mak!na during which private property use if inter
fered with cany· a risk of beias held to be takinp. AddiUonaUy. 8 delay in
procesling may increa.e sisntncandy the lize or compensation due it a takins
il later found to have 0CCUJTed.
(e) The 'uII Compensadon Clause Is self·actuating. requiring thai eempensa-,
lion be paid whene,!" 8D!e~ental action ·results in·a takins of private
property l'ef.ardie.a &fwhether the underlying authority for Ihe aclion contem
plated a taking" or authorized the payment of compensation. Accordingly.
lovemmental· actloDl that may ha"e a eisnificant impact on the use or value

-.of private property .should be ICnItlnfzed to avoid undue or unplanned bur-
delll on ebe publlc.fiIc. +

Sec. CoDepartment and AgenCY Acti~ Inaddition to the fundamental prtnei
pIe. lei forth in Section 3, Execudve departments and asencies .hall adhere.
to the extent permitted by law. 10 the following criteria when implementins
poUdes that bave taIdngIlmpllcationc
(a) When an Execullve department or .s~ncy requires .- private party 10
obtain a permit In order to \andertalce a .peciOc use of. or action with respect
to. private property. any conditions Imposed on the lfanUns of a pennil shall:
(1) Serve the .ame purpose that would bave been served by a prohibition of
the use or action: Ind
(2) SubslaDtiaJly .dY8Dce that purpoee.
(b) When a propo.ed actioa would place a restriction on a use of prinle
propetly, the restriction Imposed on the ule sh&1Inol be di.proportionale 10
the extent to which the. use contribute. to the overall problem Ihat the
restrictfon it imposed to redress.

(c) When a proposed action involve. a permiUins process or any other
ded.lon-maJdna proce .. that will interfere with. or otherwise prohibit. the use
of private property pending the complerion of the procell. the duration of the
Proc:al .han be kept to the minJmum nece.,ary.
(dJ Before undertaking any propo.ed action regulatins private property use Ior
the protection of public health or lafely. the Executive department or agency
involved .haU. in internal deliberative decuments and any submissions to the
Director of the Office of Man.semenl and Budsel thai are required:
(1) Identify clearly. with 81 much specificity as pOlSible. the public health or
saCety risk created by Ihe private property use thai il the subject oC the
pro POled action;

(2, Establish that such propoled action .ubstantially advances the purpose or
preteeting public health and safety asainst the speCifically identified risk:

(31EsCabU.h to lhe extent pOllible that the restrictions imposed on the private
property are not disproportionate to the extent to which the use contribules to
the overall risk; and

)
)

...
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(4) &Umate. to the extent po_ble. the'potenUal co.t to the lovemment In Ibe_..._
event th.t • cow1 later determine. thai Ihe aellon oon.lituted • lakin'
In lnataneel in which there t. an immediate threat to health and .arety thai
eon.titule. an emergency requiring immediate response. thi. analYlil may be
done upon completion of the emergency acUon. r
Sec. 5. Ex~l/ve Department and Agency Implemenlation.(a) The head or"""""
each Executive department and asency shall de.isnate an official to be
respoulble for enswiDa oompUance with Ibi. Order with respect to the
actions of thai department or Bsency.

(b) Executive department. and agencies ahall. to the extent penniUed by law,;
Identify Ihe taklnp Implications of proposed regulatory actionl and addrell
Ibe merit. of thON action. in light of tJie identified takinss implication •• if any.
in all required .ubmJ .. iou mad. to the Office of Manasement and Bud,eL
SlP.ifi~nt tUinp ImpUcatio~ .h~t4d allO be i~enlified and discussed in
notices of propoa~ rule-maklns and messases transmittins legislative propos,
.al. to the Conpess•.•tatJ,ng,the departments' and asencies' c:.onclusions on the
takinp i.sue ..

(c) Executive deparbnenll and asencies shall idenUfy each existing Federal
· .rule end resulatlon qainat which a lakinss award has been made or against
which a laldqu:lalm it pending includlns the amount of each cllJim or award.
A '"takings" award ha. been mad. or a "Iakinas" claim pendina if the award
wa. made. or the pandl .. claim broushL pursuant to the ,ust Compensation
Clause of the Fifth AmendmenL An itemized compilation of all such awards
made inFIscal Ye8l'8198S.1988. and 1987 and all such pend'ns claims shall be
submitted to the Director. Omce of Mana8ement and BudaeL on or before May
18. 1988.

· (et) Each Executive department and aseney shaU submit annually to the
Director. Office of Manqement and BudgeL and 10 the Attorney General a~----...
It.emiud compilation of aU awards of Just compensation entered againsl th
Unit", Stale. for takfnss. includtna awards of inlere.t 8S well as monies paid ..
pursuant to the provlsioni of the Uniform Relocation Assi.tance and RealC
Property AcquJsition Policies Act of 1910. 42 U.s.c. 4601.

(e)(1) The Director. Office of Management and Budget. and the Altomey
General.baU each. to the extent permitted by law. lake action to ensure that
the pollcie. of the Executive departments and Hgencies are consislenl with the
principles. criteria. and requirements stated in Sec lions 1 through 5 of Ihi'
Order. and the Office of Management and Budset shall lake action to ensure
that aU takinas awards levied asainst agencies are properly accounted ror in
asency budget submiSlions.

(2) In addition to the Suidelines required by Section I of Ihis Order. the
· Attomey General shalL in consultation with each Executive department and
asency to which this Order applies. promulgate such supplemental guideline,
al may be appropriate Cothe 'pecific obligations or that department or agency.

Sec. .. Judicial Review. Thil Order is intended only to improve Ihe internal
management of the Executive branch and is not intended to create •.tIl}. right or
benefiL substantive or procedural enforceable at law by a pltrly aJl~inst the
United States, its agencies. ita officers. or any person.

1-'
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. -.1111Cor;h III Wf1,o.'.:"J!l\ ilh ti,l· tnlNIAl

rm,,! C;~.IIdC!;,"es.h.n I' prompted 8
re\ i~I(1r;hI t~.~cGUIIJ,lines Thl PrupoSI'~
r......s-on aI lC'm"I\'d 10 reorgilnll(' t!u'
CaltjellOt:~, to ma!." .1rlea,,:r ,·..hat hltd'0 be t:ons:cit~rt'drn ~lcllu"flns a
dlschar8f und what ""ell:"1 shoa!d be
IlI\·eo to such conSiderations The
prcposed re\'ision ~Iso tightened up tliu!
requirements for the permiU,"1;
authorit,··s documentation or the
applic:aiion 0' the CUldehnes
Aller extensive C'onsuhlllion with thl:"

Corps. lhe propnsed revisions were Pllt
oul for public comment 144FR 54:22"
Srplclllberl6. 19';'91E......has reviewed
and .."ftcr addltio:llli con:-ulcution wllb
Ih!!Corps. re\'isec! Ihe rropo(';al in lighl
of thest' commenls This prcambl-=
addressr.s the si~niJlc:antcommenls
received. e...plains the changes made In
the rellulation. lind auempts to elear up
seme misunderstandln!s which were'
revealed br the commenls. Response to
SiBni£icant Comments
Regulatioll l'e1'$us Guide/me
A number of commenters objected to

the proposed Guidellines on the IlfOunds
that they were too ~regulatory.~ These
commenter!. ';'1lued Ihat the term
"suidehnes" which appears in section
404Cblll) requires .. document with less
binding effect than a rel'llalion. EPA
disaBrees. The Clean Water Act does
not use the word "guideline" to
distinguish adviso!')' information rlOm
regulator), requirements. Section
404(b)(2) dearh' demonstrates lhal
Congress contemplaled Ihat dischalies
could be "prohibited" by the Guidelines.
Seclion 403 (""hich is a modelEor the 404
(b)(I) Guidelines) also provides for
"lluideUnes" which are clearly
rellul.tory in nalure. Consequentl)·. we
have nol changed Ihe rellulalion to make
it simpl)' ad,·i.or)·. or course. as the
regulation itself makes clear. a certain
amoun~ of nexlbility is still intended.
For example. ""'hile the uhimate
conditions 01 compliance are
'"rellullllory·'. the Cuidelines allow some
roem ror judgment in determining whal
musl be done to arrive al a conc:luslon
thaI thosr. conditions have or ha~'e no!
been met. See. ror uample. I230.6 and
i 230.60. and inlfOouC:lon'sentence in
1230.10. -
Statutory Scheme and Ho\,' the
Cuidelines fit Into It
A number or commenters with

objections appeared confused abaut
EP...·s role in the seclion 404 pfOgram.
Some "'ondttred why EPA was issulhll
Cu;delines since El'A could stop an
unacceptable discharse under seelion
404(c). Olhers were uncertain ho'" the
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tnc- Army ochoS tt.fO!.IJ:hthc Chic! 0'
Ef!J:i:1cers10luue permils specir~·inr.
d~~J.lo~alsUe! in .ccordanc~ with the
,cellon 404(blll) Cuidclines, Seelion
41l4IbJ(2).Uowed IlheSecretar.'· to issue
p~rmUs other"'.s!! prohibited by tht
Guidelmes. bued on considcr.lion oJ
the f:conomics or anchoragc and
n",·illation. SecUon 4~(c) authorized Ih,t,
Adminislr.to; of Ihe En"ironmenlal
Protection Agenc~'10 prohibit or
withdraw the sper.ificalion of a sile.
upon a delerminalion that U5eof the lite
would have an unacceptable adverse
eUecl on municipal water supplies.
Ihe'Uish beds and fishery areas
(including sp.wning and breeding
areas). wildlife. or recreationa' areas.
Under section 404(bJ(I,. the

Cuidelines are to be bllsed on criteria
comparablc to those in section 40l(c, of
the Act. for the territorial .eas.
contiguous %One.and oceans. Unlike
403(c). 404 applies to .11waters of the
Uniled Slates. Characterisllcs of w,ters
of the Unlled States vary greatly. both
from resion to relion and within a
region. There is a wide range of size.
now. substrate. water quality. and use.
In add.ltlon. the materials to be
discbarsed. the methods of dlscharae.
and the activilie. associated with the
discharae·also vary widel)·. The.e and
other variations make It unreali.tlc at
this time to arrive a' numerical criteria

. or .tandard. (or toxic or hltardou.
substance. 10 be applied on a
nationwide basis. The susceptibility 01
'the aquaUc ecosystem to degradation by
purely ph~·.ical placement of dredsed or
fill material further complicates the
problem ol.rrivin8 al nationwide
standards. As a result, the Guidelines
concentrate on Ipecifying the tools to b,
used in e,'.luatins and teslinl the
impact of dred,ed or fill material
diswrses on "'alers of the United
States rather t~.n on simply Jisling
numerical pass-fail points.
The first .ection 404(b)(lJ Guidelines

were promulgated b)· the Administralor
in interim final form on September 5.
1975. arter consultation with the Corps
or Engineers. Since promulgation of the
interim final Cuidelines. the Act has
be!!n substantiall}' amended. The Clean
Water Act of 197,. established a
procedure for transferring certain
permiUins authorities to the states.
exempted cenain discharses from any
section 404 permit requirements. and
gave the Corps enfo:cement authority.
These amendemenls also Increa.ed the
importance of Ihe lection 404(blll)
Cuidelines. since some of the
exemptions are based on alternative
Will~'Sof applying the Guidelines. These
changes, plus lhe experiencc of EPA and

SUMMARY:Thr.404(bJ(1)Cuidcilncs nre
the slIbslanlive crileria used In
enlUalin! dlsdulr,e5 of dredRed or fill
material under section 404 of the Clean
Water Act Then Cuidelines te\'ise and
ch"ily the September 5. 1975 Interim
final Cuidelines tCsarding dit'ichar8eof
drcc!sed or fillmaleriallnto waters of
the United States in order tu:
(1) Renectlhe 1mAmendments or

Section 404of the Clean Waler Acl
[CWA,;
(2) Correct Inadequacies in the interim

final Guidelines by mU:tggaps in
explanations of unacceptable adverse
Impacts on aquatic ecollystems and by
r6quiring documentalion of compliance
"'ith the Culdelines: and
IIIProduce a final rulemaldntl

document.
tFF£CT1V£OAT£:These Guidelines will
appl)' to aU404 pcrmit decisions made
aher March:3. 1981.In the case or eivil
werks projects of the United States
Army Corps of EnBineers invoh'in, the
discharse or dredged or fiJI material for
"hich there is no permit application or
pe:mit as such. these Guidelines will
apply to all projects on which
construction or dredging canlraCCSare
issued. or on which dredging is initialed
for Corps operations not performed
undr.r contract. after October 1. 1981.In
the case of Federal construction projects
meelinll the criteria in seclion 404(r'.
thesl! Cuidelines will apply to all
projects for which a final en\'ironmenlal
impact statement is filed wUh EPA after
April 1.1981.
FORFURTHER'NFORMATIONC:OftTACT:
,oseph lCri\'ak. Director. Criteria and
Stanclards Di\'i,ion (WH-585).
£n\'ironmenlal Protection Agenq'_ 401M
Street. S.W~Washinglon. D.C. 20.00.
telephone °1202175~100.
SUPP&,£MENTAft\' .NFORMATIOH~
Background
The secllon 404 prol!ram for Ihe

evaluation of permil5 for Ihe dischllrgc
of dredged or nil materilll wa, oril:i~alllir
enacted as part of the Federal Water
Pollution Control Amendments of 19n.
The section authonz.ed the Secreh.ry of

.0 CFR Part 230

(WH-FAL".7~7)

Guidellnu for Speclfic:Jltion 0'
Disposal SlCes for Dredged or Fill
Ma,e~'"
AGENC\,;Env;ronmenlal Pro,lechon
Aaenc)·.
ACTION:Rule.

ENVIRONMEHT Al PROTECTION
AGtNCY
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of either kind nf \,;ol.Iion, althouah they
m"'~'repre.enl Ihe buis for parliculilt
permil condllions which are viola led.
l'ndc:r the Corps' procedural relulalions.
Ihe Corps may accept an appllcalion ler
.n Ifter·the·rlci perm.l. in lieu or
immediately commencing an
enrorcement aclion, Such arler-Ihe.facl
permits may be issued only if Ihey
comply w,lh Ihe 404(bJ(lJGuidelines IS
well a. olher requlremenlS sci oul in the
Corps' reBulalions. Criteria and
procedurea for exercising the vdrious
enrorcemenl optionl Ire oUlside the
seepe of the lection 404lb)ll)
Guidelines.
Some commenlers SUBlested Ihal we

f!ither include speci!ic permit processinl
procedures or thai we eress-referenee
regulations containing Ihem. Such
procedure. are delcribed in 33CFR Pari
320-311 (Corps' procedure.) and In 40
CFR Plrt 122-124 (minimum Slate
procedures). When Ipecific Stale 404
prosrams Ire approved. their resulations
.hould .1.0 be consulted.
How Future Chanles In the TaUnl
Provision Relale to Promullaliaa or Tbl1
Final Rule
The Seplember 18.1918.proposal

conlalned testina provisions which were
ellenlillly the same al thole in Ihe
Inlerim Final rqulltion •. The Preamble
to thll propo", exphlined that itwas
our intention 10propose ch.".el in lhe
tesUng provillon •• but that a propola'
was not yet ready. Consequently. while
we ha ve been revisinl the resl or tbe
Guidelines. we have also been workin,
on a proponllor reo"anwnl and
updltinS the leslins provisions. Now
thai we have finalized the rest of the
Guidelines. two options are Ivailable 10
UI.Fint. we could delay inuins Iny
finll revllions to our 1919proposal uOlil
we could propole • revised lestina
packa,e. consider commenls on it. and
finalize the leltinl provisions. We could
then pul 10Betherthe Guidelines and the
revised tel(jnl seclion in one final
fe,ulatioa. The 1915 Inlerim fioal
Guidelines would apply in their enUrety
untillhen. Second we could publish the
final Guidelines (wllh the 1915 tesling
pro\'isionl) and limultaneously propose
changu to lhe lesling provision. It is our
presenl belief thai proposed chanse. 10
tbe lelting provision would not arrecl
Ihe rest 01 the Guidelines. bUI the public
would be aUowed to comment on any
inconsistencies II saw between the resl
of Ihe Guidelines and Ihe testing
proposal.. Then. when the comments to
the lestins proposal hid been
considered. WI! wDuld issue a new final
regulation incorporaUng both the
preViously promulaated final Guidelines
and Ihe final revised te.tins provision.

no

,.It' or r,..lrll:1 ils use. b)t (0110win, the
IlrCu:,,,"ur"~lei nul In leclion 404lcl. ir he
dclo,::rmon,·sIh., disch"'J!:C:would hllve
Hn un"':O""plableillJversc effeci on nsh
""d "lu·llf'5h ItUS (includins spawning
.r.d brel!din8 areesJ. municipal WIler
supplies. wildlife or recre.lion areas. ti(!
mil)' du so in ad\'ance ur a planned
lJlsc;hllrRenr while a permit appliCiI"on
is 1.t!lngevaluated or even, in unusulill
citc..:mslances. atler iSSUAnce01 a
permit. {Seepreamble to 4(1 eFR Pari
%31.44 .'R ~16. Oclober 8. 1918.) If the
Adm:nislralor ule. 404(c).he may 1Iinck
the iuulnce of a permit b), Ihe Corps or
1I StAle404program. Where Ihe
AcJmu.iS".lor has exerci.ed hi. section
.-04lc)lIuthorily,10 prohibit. withhold. or
rellricl Ihe specification of a .ile for
dillpoul hil acUon may net be
overridden under leclion 404(b)(2,. The
fici Ihal EPAhili 404(C)authority doc.
nol lellen EPA'. respon.ibilily for
developina the 404(b){tjGuideline. lor
ule hy the permillins authority. Indeed.
If the Guideline. are properl)' applied.
EPA will ruely hue to Ule it. 404(c)
vC'to.
The Clean Water Acl provides for

.everal ules of the Guidelines in
IIddltion 10 the Individual pennlt
application review procca described
above. For example. the Corp. or an
tlpprovt!d .llle may II.ue Gen~ral
permils for a calqo". of .Imilar
activilie. where It detennines. on lhe
b"si. 01 the 404(b)(1)Guidelines. lhat
Ihe aClh'lties will cauSt!onl), minimal
adve"" environmenlal effect. both
individulllly Ind cumulalively (Section
404(e) and (J)(l)).ln add ilion. .ome of
lhe exempt'ionl from Ihe permll
requirements involve applicMlion of the
Guidehne .. Seclion 404(r) eJtl!mpl1
dlschalles .. socia ted wllh Federal
construction projecil where. among
other t~lna" lhere i.In Environmenlal
Impact Statement which conllders the
404(b)(1)Guidelines. Secticm 404(f)ll)(F)
e:aempll dischallles covered by best
manlBement pracllces (BMP'sJ
approved under .eetion 208{b)(4J(B)and
Ie), Ihe approval of which is bued in
pari on consistency with the 404(bJ(1)
Guidelines,
Se\'erill commenlers asked for a

lIalemenl on the applicability of the
Guidelines 10 enforcement procedurel.
Under .eetions 309.4Ot(h)(lKG). and
404(1).EPA.approved Stales. and the
Corps all playa role in enforcins the
secllon 404permit requirem~ntl.
Enforcement Ictions are appropriate
when lomeone il discharains dredsed or
fill material ,,'ilhoul a required permit.
or violales lhe lerms and conditions of a
permit The Cuidelines al IUch are
gener.lly irrelevant 10 a determination)

)

)

Cu.dc:hnes r~II.I~dIn olhcr ICc"nn 41H
"'flululiuns.
Thft Clt!"n Wilier ACIproJhilli.. Ih"

dlscharg~ or dredgcd or r,l: n.,lerllli
~1r.cc:rlin comphance wllh secllon 404
SecJlon 404 uls up I Jlroc:~durelur
illSuinl permltl specilYlnEdllcharge
IiI':', Cereain di.chargcs [e II.emer"eney
repairs. eerlain larm and lorest roads.
end olh!!r dilehlll'flcs idenllfied in
aeclion. 40410 lind Irtl are uenlpled
from Ihe permit requiremenls, The
pcrmillina aulhorily (eicher Ihe COfPIof
Ensineers or an approved Slate
pro,rlln,) approve. discharges al
parlicular lile. through IIIpplic,lionof
Ihe HClion 404(bUl) Guidelinel. which
are the .ubll.nlive crileria'for drcdRed
end fill mlCleri.1disch'lIel under Ihe
CIP.8nWaler Act. The Corps .Iso
conducel a Public Interell Review.
which ensurel thflt ehedischarae will
cnmpl)' with lha applicable
requiremenll of other Iialule. and be in
Ibe pubJic incerell The ColITISor Ihe
Slate. al Ihe cale mlY be. must provide
an opportunlly for a public hearing
before making Itl decision whelber 10
approve or deny. U Ihe COrpl concludes
Ihal Ih~dllcharae doel nol comply wllh
thl!Guidelines. II may .till issue Ihe
pennlt under 404(bIl2J If II concludes
thai 1Meconomies of nllvi,allon Ind
anchorase walTant. Section 404(bJ(2)
,Ivel the Secretary. limlled ,ulhorily Ie.
issue permits prohibited b~'the
Guidelines; It dOH not. II lome
cummenler~ suaesled. require Ih~
Guidelines 10 consider the economies of
rul\'igation and anchorlse. Conversely.
ber.aule of 404(bIl2), Ihe facl Ihalll
dll'chafJe of dredsed malerial does nol
comply with lhe Guidelines does "(II
mean lhalll can ne\'er be permUled. The
Ad recOJnlzes Ihe concerns of porls in
seclion 404(b)(2,. not 404(bllll. Many
rellders apparently misunderstoud Ihis
point.
EPA's role under .eclion 404 is

several·fold. First. EPA hIS the
responsibility for developins the
404(blll) Guidelines in conjunction with
Ihe Corps. Second. EPA reviews permit
IIpplicalions Ind gives iu comments Ii(
an)'} 10Ihe permiUins authoril),. The
Corps mal' Issue. permit e\'en if EPA
comments adversel)·. arter cOllsullation
tlkb place. In lhe eale of Iiale
prosrams. lhe State direclor IMy not
issue a permit over EJ'IA'sunresolved
objection. Third. EPA has the
responslbllil)' for approving and
overleeing State 404 prosrams. In
addition. EPA has enforcemenl
responsibilities under sechon 309.
Finall)'. under eilher the Federal DrState
program. the Administrator ma)' also
pruhibit the specification or I discharge

)

.'",
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Cuidelinel lhat toxic pollutantl on the
leelion 307(a1l1l tiS' are presenl tn 'b~
aquatic environment unle..
demonstrated nol 10 be. and Ih.t such
pollutant. are biologlc.II), available
unless demonstrated otherwise The'l!
commftntera a'lllted Ihat rebullina .he'l!
presumptionl could involve individual
teltina for dozenl of substances every
time a dilcha'lle i. proposed. imposing
an onerous task,
The proposed regulation attempted 10

avoid unnecessary .eltina by providing
that when the I 23O.Z2(bl"re8l0n to
believe" proceas indicated that toxic.
were not prelenl In the dl.charge
material. no leltins wal required. On
the other band. contaminant. olher Ihan
toxles required leltina If that ~ame
~reaaon 10 believe" proceSI indicaled
they misht be prelentln the di.charse
material. 11Iil i.in lact a di.tinctlon
without a ditrerence. In practical
application. toxic and Don-toxic
contaminants are treated the same: II
either may be tbere. telt. are performed
to let the informaUon ror lhe
determinations: if It II believed they are
Dotpretent. no tesUng I. done. Becaule
the additional prelumptlon for toxic.
did DotactuaUy ,~rve a,purpo.e. and
becaulI! It was a po::slble source of
confusion. we have eliminated it.and
now treat "Ioxles" and other •
contaminants alike. under the "reason to
believe test" (I 230.60).We have
provided In I230.3 a definition of
··conlaminants" which encompllsses the
307(a)ll) loxies:
Water Dependency
One of the provisions in the proposed

Guidelines which received the mosl
objections was the lo-called "water
dependency test" in the proposed
123O.10(e).Tbis provision imposed an
additional requirement on fills in
wetland, associated ,,·ith nen-wsier
dependent aeth·ities. namel), a showin8
thllt the activity "'al "necellary." Many
environmentalists objected to whllt they
iii'" a. a substantial weakenina of the
1975version of the water dependenc)'
lest. Industry and dl!velopmenl-oriented
groups. DnCheotber hand. objected 10
the "nec:ellary·· requirement beclluse it
was too subjective. and 10 lhe pronslon
as a whole to the extent thai it seemed
desianed to block discharges in
wetlands automalicall)·.
We have re\.'iewed the water

dependency tesl. its original pUrpU51!.
and its relationship 10 the rest or Ihe
Guidelines in lisht of tbese comments
The orisinal purpose. "'blch man),
commenlters commended. WIS 10
recognize the special values or wellands
and to 8\'oid their unnecelsary
deslruclion, particularly when

111

permil. ""he,e environmental concern.
make IIappropriate. For example.
cumutarive impacll ma!' tum out 10 be
more lerious than predicted This
regulation il not intended to eltablish
the procedurr:s lor iuulnee of Ceneral
pennitl. Thai Is Ihe responsibility of the
permitting authority in accordance with
the requirements 01 .cclion 404.
Burden of Proof
A number 01 commenters object'cd to

the prelumption in the replalionl in
seneral. and In propoled I 23O.1lc)In
particular. that dredged or fill malerial
Ihould nol be di.charged unlels II is
demonltraled that the planned
discharge meets the Culdelines. These
commenten thought that it was unfair
and incon.lslent with .ectlon 404(c}of
the Acl
We disasree with then objections.

and have retained the prelumption
as.IRlt dilchalle and the exlsUn.
burden or proof. However. the leotlon
bal been rewritten for darity.
The Clean Water Act atlelf declares a

natlonalsoal to be the elimlnaUon 01 the
di.cha'1e of pollutantl into &he
naviSable waters (Iectlon 101(a)[I)).
Thisaoal ilimplemented by lection 301.
whiCh Ita tel that auch dJlCbargel are
unlawful except in compliance with.
inter alia. .ecllon .cot. Section 404 In
tum authorizel the permltUns authority
to allow dilchafles or dredsed or fill
material IIthey comply with the
404(b}(1)Cuidelines. The statutory
scheme makes It deat tha. discbarges
shall not ,ake place until they h....'e been
found acceptable. Of course. thili findinB
may be made throqh the Ceneral
permit procell and the statutol')'
exemptions as weD as throuah
Individual permits.
The commenters who allued that

section 404(c) shlftl the u.ual burden 10
the EPA Administrator mllunderstood
the relationship between leclion 404(c)
and the permit tins process, The
Administrator's authority to probibit or
restricl a slle under .ecUon 404(C)
operates .independently of the Secretary
of Ibe Army's permittlna authoril)' in
404(.). The Administrator mal' USI!
404(c) "'h!!lher or not a permit
applicalion IIpending. Conversel)'. the
Secretary ma)' deny a permit on tbl!
basis of the Guidelines, whether or nol
EPA initiales a 404tc) proceeding, Ulhe
Administrator Ulel bis404lc} ··velo."
then he doe I have the burden 10 justify
his action, but tbat burdeD does not
come into play until he begins a 401(c)
proceedina (See 40 CFR ParI 231).
Toxic Pollutants
Manr commenters objected

str!!nuousl)' to the presumption, in the

We hIve .elected the second opIum
bec.usf! thi. approach en.ure, thllt
needed Improvements to the Cuideltne.
arc made errecllve at the earhest
possible dlte. It .ive.the public ample
opporlunil)' to commenl on the revised
testing lectlon. and It matnt.ins the 1975
testing requirements in effect durins lhe
Inlerim which would be the case in any
evenL
O,!ideline Ol'lanlzatioa
Many readen objected to the lensth

and complexity of the Cuidelines. We
have lubst_nUally reollanazed the
reaulaUon to eliminate duplicative
material and to provide a more loalcal
lequence. Thele ch-naet Ihould make II
ealier lor applicants to undentand the
crileria and lor State and Corp. permit
evaluaton and the Administrator to
apply the criteria. Throuahout the
document. we bave allo made numerous
minor languase chaRle. to improve tbe
darity of the reaulaUonl. often al the
,uaesllon of commenten.
Followlna.eneral Introductory

material_nd the _ctual compliance
requirements. the re.uI_Uonl are now
ollanized to more dOlely follow the
steps the permlttfna authority will take
in arriving at lUI ultimate decllion on
compliance wltb the Culdelinel.
By reorganizinl the Cuidelines In this

rashion. we were allo able to identify
and eliminate duplicative material. For
example. the propoled GuideJines listed
ways to minimize impactl in many
leparate .ections. Since there was
substantial overlap in the specific
methods suaested In those sections. we
consolidated them into new Subpart H.
Other indi\'idual seclions have been
made more concile. In addition. wi
have decreased tbe number or
comments. movina them to the Yreamble
or making them part 01 the Regulation.
ali appropriate.
General Permill
When issued arter prop!!r

consideralion of the Cuidelines. Ceneral
permits are a useful tool in protecting
the en\'ironment "lith a minimum of red
tape and dela~"We expect tbal lheir use
""iII expand in the future.
Some commenters were confused

about how Ceneral permit. work. A
General permit will be issued only after
lhe permia'tingauthoritl' has applied the
Guidelines 10 the class of discharges to
be covered b)' tbe permil Therdore.
thrre is no need to repeal the process .,
the time a particular discharge covered
by the permil take. place, or course.
under both the Corps' reaulalions and
EPA'. reaulations lor State proarams.
the permitllng autbority ma)' suspend
Ceneral permits Of require individual
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misunderstanding or whll the proposedpr"cllcalll~ ahernillves were 1,-.lIlible In addillon, Ihl!'19:'5provIsion
In non,·lIqualic .rt:as to lIchle\,1!'the CrrecUv,,'I)'~reated II spetla!. all.m.l1ives anllys!s required,

) b..slc purposes or the proposal. We 511:1 irrebutllbre presumpllon thai Thererore we hive decided to crarih'
)IIppnrt thiS 80al. lIul we hive chlngt:d ..ht!rnativI!'110wetlands were IlwII)" the regulltion, bul hive nol changed'llS
the wller·dependency te,,110beuer 1~1I6dllma,ins 10the aqualic ecosysrem b.sic thrust,
achie\'e it Becluse our experience Ind the Section 403(c)clearly requires that
Finl. we agree with the comment. comments Indicate that Ihis Is not alternatives be considered. and rrovidu

from both side. thlt the ··nccen.ry" telt always the case'. Ind becaule there the basic le•• l basis for our requirement
imposed by the 19711proposal II nol could be lubst_nlial impacts on olher While the atltutory pro\'ision leaves th~
"kttly to be workable In praclice. Ind I!!ementl of the environment Ind only Agency lome discretion 10decide how

minor Impact. on wellands. we hive ahernalives Ire 10be considered. wemay spawn more disputp.I than It settlea. chosen ins lead 10impole an explicit. but believe Ihatthe policiel and goals of theHowever. If the "necellary" lesl il rebuttable. presumplion thai Act... well IS the olher luthoritie.limply deleted, section 230,10(e)don alternlltives to discharges in Ipecial ciled in the Preamble to Ihe propolednot provide any specilll recopition of or IIqullic .lte. are less dama,lnlto the Guidelines. would be bell .erved by theproteclion for wellands. and thu. aquatic ecolYltem and are Ipproach we hive laken.defeats ill purpose. Furlhermore. even if environmentally preferable, Of course. First. we emph.slze that the onlythe -necellary~ Idt were relalned. the Ihe leneral requirement thai Implcts on alternalives which must be consideredprovision -prli~1 only In di.charges of the aquatic eCO.Yllemnol be are procticablll IlIemllJve •. Whallsfill m.terlal. nol dischallles of dredgea unacc:epla!"le .150 'pplies, The practlce!"le depends on COSI.technical.mlilerial. a disli:lclion which Itt.. en. the leaislalive history oC Ihe Clean Water lind 10BislicC.ctors,.We have changedeffectiveness or the provision.,Thus. we Acl. ~ecutJye Order 11900.• nd I I.rge the ward "economic" 10"cost". Ourhave decided. In accordance wllh the body of scientific Inlonn_lion support inlenll, 10consider those ahem.livel l
commentJ. thai Ihe prop~sliis this prelumpllon. which .re rellonable in terms oCtheunsali:.f.clory. Apart from the laclthlt IImlly be overall ICOPe/COIIof the proposed
We ha", therefore decided 10focu. rebulled. till. lecond pre.umplion projecL The term economJc milhl be

(In. round oul. and .trenRlhen the reincorporalH the key elemenll of the construed to include consider. lion of
approach of the so-called "waler 1875 provi.ion. Moreover. iI.tren,then. the applicant'. financialslandins. or
dependency" provision of the 1975 IIbecaule the recognllion of the .pecial inveslmenL or market sh.re. a
rl!gulation. WI! have rejected the environmental role of ""'edands now cumbersome inquiry which il nol
sUillcstioh lhal we simply 'A back 10 the applies 10all dilChllrge. In 'pecia' necessarily material to the obJectives of
lVi'S lahiulle. In part becau.e IIwould aquatic IUtj•• whether of dredled or fill the Guideline •. We consider It impliCit) nol melh easily ""'Uhthe fe\·I.ed leneral materiaL and whether or not waler that. to be practicable. an alternative
provision, of Ihe Guidelines. Instead, dependenL AI lbe same time. this mUIt be capable of .chleving the basic
our revised "waler dependency" presumption. like the fUll one described purpose of Ibe proposed actMty.

) pro\islon creates a preaumption lbat above. retalhllUfficienl Oc:xibllil)'to Nonetheless. we have made this explicit
there are practicable altemalivHto refleet the ci~lstances of unusual to anal' widespread concern. Both
"non-water dependenl" discharges case •. "internal- and "external- ahematives.
proposed Jar .pecial aquatic .iles. "Non· Consislenl with the ,enera] burden of as described in the September lB. 1979
wlter dependenl- discharge. are those proof under Ihese Guideline •. ",,·herean Preamble. musllatisfy the practicable
associ. led with activlli~s ""'hichdo nol applicanl proposes to dischilrge in a lest. In order for an "extemal"
require accel. or proximity 10or .iting Ipecial aquatic Iile il il his allemative to be praclicable. it must be
wilhin the special aqu.tic site to fulfill relponlibUlly to persulde the pennitting rea.onably available Droblainable.
their basic PUrpOI•. An example is I fill authority that bOlhof Ihe.e Howe\·.r. the mere flCI of ownership or
to create a reltlurant site •• ince presumptions have cleatly been rebuued lack thereof. doel not necasarill'in order to pa .. the alternatives portionrellaurantJ do nol need 10be in of these Cuidelines. delennine reasonable awilabiblY. Some
wetlands 10fulfiUIheir basic purpose of Therefore. we believe that the new readers were apparently confused by
feeding people. In the cale of such § 230.10(a)(3). whiLhreplaces proposed the Preamble 10the Proposed
aClivities. it is reasonable 10auume 23O.10(C').wUlJh'e special protection 10 Regulation. which referred to the fici
Ihere will leneraUy be a practicable sUI! wellands and other specill aquatic sllel the National Environmental Poliq' Act
a\'lilable upland or in a Ie,. vulnerable re~ardle .. of material dilchal'£ed. alllY (NEPA) may require conslderalion of
part of the aquatic ecosyslem. The mere industry's concernl aboul the _courses ,ofaction belfond the authorilY
raclthat an altemalive may COlt "neceISary" lelL recognize the of the a,enq' Involved. We did not
somewhat more doe I not necesllrily possibility of impacts on lir IDd upland mean 10'UlSell that the Guidelines
mean it i.not practicable (aee systems. and ackr.owled,e the were nece"arily Imposins such a
t Z30.l0(aH2J and discus.ion below). variabilllY among .quatlc silu Ind requiremenl on private Individuall bul.
Because the applicanl may rebut the discharge activities. rather. 10llIaesl that ""'hal we were
presumption throulh a clear sbowins in

AlleniaLivel
requirina was weDwilhin the

a liven cale. no unreuonable hardship alternatives analyses required by NEPA.
should be worked. AI the lame time. Some commenters objected allenlth Second. Once these practic.ble
this presumption Ihould hllYethe effecl 10 the Icope of altl!mltlves wt.icb the alternatives have been Identified in Ihis
of (arcing a hlrd look al the feasibility Guideline. require 10be considered. and fa.hion;the pennllting authority Ihould
of uling environmentally preferable to the requirement lhilla permit be consider whether any 01 them. including
.ile •. This presumption responds 10 the denied unless the leasl hllrm'ul .uch land disposal oplions. are less
over",helmihi number of commenters allemltive were selected. Others "",rote environmentally hannful than the

) ""-hoUlBed us to retain a wat'!r 10 urae us to retain thne rl!quiremenls. proposed dilcharge projecL Of course.
dependenc)' lesl to dilc:our_ge In our judgment. a number of the where Ihere is no .ipificanl or easily

)
avoidable disch_llIel iD wetlands. objections were based on a identifiable dirTerence in impact the
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• TIMCotuoolld.led Pemllll ...... lion. eaclud.
ufUlin"'••,. Ift.lmrnl ')'.'"",'tonI waleft0' Ih.
Untied s..,••.n act IcnIuI 0' III,•• adu.iOft a~
u"'e,.ollll IeduUcal "t.I_ .nd .... ,apK1.d 10
eM •• hartl)' ..Fot thl. ,.a_ cheMCuldelinu a.
pullli.heel do 1'01Cl'ftl.ln 1Mcadll.lon •• 0",,,,,11,
warded In 1M Con.oolJdalCdPeralllltJtIlallonl.
WhH pullllahed. III, corftC1ed uduliotl williappl,
10 Ihc C..ldetlMtl•• w..U.. lb. ConlOlidalM ""M,iI
R.... lall_.

(

ddlPllton of "Willers of the Unllt'd
SIllies" because .. wu -"l'lIedl) oulsldc.
the SCOpl'of Ihe Clean WOllerACI or of
Ihe Conslilutton or because il was nor
identical 10 the Corps' der~niholil.We
h.n"e retained the proposed delinjlliOIl
wilh a rell\'minot chanses for c1an:I\' for
several rea'ORl', First. a number' or .
courts have held thaI this basic
rldmition 0' waters of chI.'Uniled S'aln
reason"bly implemenls ... etion SOl(71 or
Ihe Clean Waler Act. and thaI if is
con,litulional (e., .. Uniled Sioies v,
BJ·rd.609 F.2d 1204. 7th Cu: 1919. Lesh«
So/I Company v. Froehllre. 578F.2d '42.
9th Cir. 111181. Second. we agree thai II is
prelersble 10have a uniform definition
for walen of the Uniled States. and for
all re,ulillions and prolrams under the
CWA. We have decided 10 u.e the
wordins in the recenCCORsolidaled
Permit Re,ulalion •. 4l fed. Rei. 33::90.
May 111. 1900. as the Itandard.·
Some commenten IUB8ested lhat the

referenee In the definflion to waters
from which fish are tlken to be .o!d in
Inlersl.te commerce be expanded to
include areas where such filh spawn,
While we have not made Ihls chanBe
beeeuse we wi.h to malnlain
consistency with the wording of Ihe
Consolidated PennlC re,ul.lions. we do
noCinlend Coluasestthat I spawnin,
area may not hIve liBnlficance for
commerce. The portion of the derinition
aCissue Lilts major example •• not 011 the
~ay. which commerce may be Involved.
Some reviewere que.lioned the

statemenC in proposed i 230.72(c)(now
I230.11(h)) that acthoities on rastland
created by a dilcharge of dred,ed or fiJI
malerlalare considered Cobe in walers
of the United Stalel for purposes of
chele Guidelines. The propoled
la",uaBe wa. mille.dins and we have
chansed it to more accurately renec' our
inlent. When a portion or the Waten of
Ihe United States ha. been le,ally
converted 10 laiC land by a discharse of
dredBed or fill maCerial. II does noC
rem.... waCen of the United Stales
lubject to lection 301(a). The dilcharse
may be JeBII because ilwas authorized
by a pennil or becaule itWISmade
before there wa. a permil requiremenL
In the case of In utesal di.chal'le. the
fall land may remain subject Cothe
jurisdiction of the AcCuntil the
sovemlQent determines noC10leek
restoralion. However. in aulhorizin, a
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dellr Ihal where allC!mlllivesh.ne lIeeR
rt'viewC!dunder anolher process. Ihe
permillin. aulllonly .h.1l consider such
anal)'sis_ However. If the prior anal)'sis
is net u complete as the ahemali\ es
analysis required under Ihe CUldelmes.
he musl .upplemenl It as needed 10
delennine whether the proposed
dlscharae oomphes with the GUIdelines
Seclion 23O.10(a)(4)reco,nizl!S that Ih~
ran,e oCalternatives considered in
NEPA documents wiD be lufflcienl for
ICclion 404purposes. where the Corps is
the permillinseuthorily. (However. a
,ruter level of detail mal' be needed in
particular ca.es Cobe adequlle for the
404(bJ(1)CUideline. anaIYI;s.) This
dIstinction between the Corps and Siale
permillin, authorilies Is based on the
fact that ills CheCorps' policy. in
carryin, out Its own NEPA
responsibilities. to .upplement ( or
require a lupplement 10) a lead agency',
en\'ironmental asse.smenl Dr impacl
"atement where IUch document docs
not contain Iufficient Inronnatlon. Stale
permiltins I,encies. on the ether hand.
are not lublecl to NEPA in chis manner.
We have moved propo.ed
I23O.10(a)f1)(iii). concemina "other
particul.r volumes and concentrat10ns
or ~lluIanls at other Ipeclfic rates",
from the lilt of alternlCh'es in IZlO.10to
Subpart H.Minimizin, Adverse Effeccs.
because Itmore properly belon,s Ihere.
DerudlioDi (I 23G.3J
A number of the lerms defined In
i 230.3are .1.0 deli.ned In the Corps'
regulations al 33 CfR 323.2.applicable
10 the Corps' relulalol)' program. The
Corps bas recently proposed lome
revisions to those re,ulations and
expects 10receive comments on Che
definitions. To ensure coordination of
thele cwo leis of relulations. we have
decided to reserve the definitions of
"discharae of dred,ed material."
·-disch.rae of fill m.'lerial. " "dred,ed
material." and "fill material." which
olherwise would have Ippeared a'
t 230.3 10. (I). (j). and (I).
A1thou,h Ihe term ~waten of the

United Slatel~ also appean in the
Corps' regulaCions. we hive reulined a
definition here. Inview of the
importance of this Itey jurisdictional
Cermand the numerous oomments
received. The defmilion and the
comments Ire explained below.
Until new definitionl are published.

directly or by reference 10 the Corps-'
revised reBulations. ulers of these
Guidelinel Ihould refer to the
defmilions In 33 Cf'R 323.2(exceplln the
case of .tate 404 prosrlrnt. to which the
definitions in 40Cf'R i lu.J Ipply.1
Wate ... of the United Stales: A

nurnber or commente" oblecced to the

_I"ernalive need no. be con50ldeled10
have "le... advels!!" impAel
Several commenlen queltioned 'he

le,al ba.il for requirin, the pennjllinB
aulhorily to .clee' the leas I damaBInB
ahemalive ..(The u.e or Ihe lenn "select"
may have been mllleadlnS Smelly
apeaking. the penniilina aulhonl)' does
nol aereel anylhins; he deniel the pennil
Jr the ,uideltnel requirementl have nol
been complied with.} A. mentioned
above. the atatute leaves to EPA',
discretion the exact implemenlation or
the ahemalive requiremenl in .eelion
403 or the Act. In Jar,e part. the
approach .aken by the.e resulationl il
very similar to thaI taken by Ihe recent
section 403(c) re,ulltions (45FR 65942.
October 3. 11180). There is one difference;
the Guidelines always prohibit •
discharael where there i. a practicable.
lell damalinl ahernalive, while the
seclion 403(c}relulalions only apply Ihil
prohibition In lome cales. This
difference renects the wide ranse of
waler ay.teml subject t.o404 and the
extreme aensUivUyof many of Ihem to
physical delCruction. Thele wa'ien fonn
a priceIe.. mosaic. Thus. Jr destruction
of an area of waten of the United States
ma)' reasonably be avoided. It Ihould be
8\'oided. or eeurse,where a cale,ol)' of
404 discharau il 10 minimal In it.
efiects lhatit bas been placed ullder a
ltenerel pennia. there II no need to
perform a can-bYoCa.e alternatives
analYIls. Thi. feacure corre.ponds. in a
lenle. to the categol)' of dlscharaes
under .ection 403 for which no
ahemaCives analysis is required.
Third•• ome commenters were

concerned th.1 the .ltemalive
consideration WIS unduly focused on
water qUlllc),. and chi, a beller
.ltemalive from I water qualily
.tandpoint ml,hc be lell desirable lrom.
58)'. an air qUllity point Drview. This
concern overlooks the explicit pro\'ision
that che existence of In alternative
which i. leIS dlmasin, Cothe aqualic
ecos)'stem does nol di~qu81i1}'a
dlSchlrae if that ahelT.ative has other
.isnificant advene en·tironmental
consequences, This la:11provision lives
lhe permlUingauthorit), an opportwlit)·
to take into .ccount evidence or damaBe
Coother ecolYllems in deciding wbether
there is a "belter" altemllive.
Fourth, I nwnber of commenten were

concerned lhat the Guidelines ensure
coordination with plannins processes
under the Coastal Zone Management
Aca. I20tI of the CWA. and other
program••We a,ree that where an
adequate ahemacives analYlis hal
already been developed. it would be
wasteful nol to incorporate It int.othe
404 proce.,. New I23O.10(a)(5)makes it
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1mpolled dudhne. EPA iuued III'tat
ConsolidAted Pennit Re,ullhnm. wMle
Ihe 404(bJl1JCuidelines rulem~king was
still pendina- These Consolidated Pe:-mil
ReJUlalions contained a new deflnihon
of fill maleria' which eliminated Ibe
primary purpose telt and included 85 fill
malerial all pollutanls which have the
effect of fill. thai il. which replace fllrl
of the waten of the United States with
dryland or which chanse the bottom
elevation of a water body for any
purpose. This new definilion is similar
to the one used before 1977.
DurinGthe seclion 404(b)(1)

""lema kin,. the Corps has railed eenain
questianllaboul the implementalion of
such a definition. Because or the
Importance of makin, Ihe Final
Culdelines avanable without further
delay, and because or our desire to
cooperale with the Corps in resolvinS
their concems aboul fiUmaterial we
have decided to temporarily reserve
i ZlO.3(l} pendina further discussion.
Thll action does not affeCI the
cffeellvene .. or the ColUlolidaled Permil
Regulations. Consequently. there Is a
diJcrepeney between those re,ulalions .
and the Carpi' felulationl. which still
con lain the old definition.
Therefore. to avoid any uncertainty

(rom this situation. EPA wishes to make
clear Its enforcement policy ror
unpermitted dischallles of lolid was te.
EPA hIS authorit)· under section 309 of
the CWA 10 issue administtllive orders
a,alnsl violations of section 301.
Unpermitted dischalllel af lolid "'ute
into walers of the United States violate
section 301.
Under the present circumstances. EPA

plans to issue solid wllte administrative
orders with two basic elements, First.
the orders will require the violator to
apply to the Corps of En,ineers for a
seenen 404 permit within a specified
period of time. (The Corps has Alreed to
accept these applications and to hold
them until it re.olves its position ODthe
definition or fill material.,
Second. the order will cODstrain

further discharges by the violator. In
extreme cases. an order may require
Ihal diJchallles cease immediately.
However. because we recol"i%e thai
there ""ill be a lapse or time before
decisions are made on this kind of
permit application. these orders may
expressly allow unpennilled discharres
10 continue subject to specific conditions
sel forlh b)' EPA in the order. These
condilions will be desilned 10 avoid
further environmental damasc.
or course. these orders will nol

influence the ultimate issuance or non·
issuance or e permit or delermine Ihe:
conditions Ihat may be specified in such
• permit. ~or wiJI such orders limit the

In lurlsdlchonal delerminalions. As we
develop luch mllt!riaI5. we will male
them avail.ble to the public.
Other commenters IUlluted lh.t we

upand the hst of eumples in the
second lentence of the wetland
definition. While their luuesled
IIddilioni could leGllly be added. "'''e
have not done 10_The list is one or
examples only. and does nol serve .. a
limitation on the basic definition. We
are reluctant to start expandinlthe list.
lince: there are many kind, of wellands
which could be i.icluded. and the Iisl
could become very unwieldy.
In addition. we wish to avoid the

confusion which could resule from listinl
IS examples. not only areas which
lencrally fil Ihe wetland definitions. but
also areas which mayor nol meet the
definition dependinl on the particular
circumslances of a liven sUe. In sum. U
an .rea meets the definition. II iJ a
wetland for purposes afthe Clean Water
Act. whether or not It fans into one of
the lis led examples. Of course. more
often than noloit will be one of the Iisled
examples. .
A lew commecters cited anesed

Inconsistencies between the definition
or wetlands In I230..3and I230.42.
While we see no Inconsi.teney. we have
shortened the latter .eelion as part of
our rffort to eliminale unnecessary
comments.
Unveaetaled Shallo",s: One of the

special aquatic areas lilted in the
proposal was "unvqetated Ihallows"
(§ 230.441. Since special aquatic areas
a:e subjecl to the presumptions In
i ZJO_10(a)(3~It il important tbal the)'
be clearly dmned so that the permitting
authority may readily know when to
apply the presumptions. We were
unable 10 develop. al this time. a
definition for unvegetated shallows
which was both easy to apply and nol
100 inclUSiveor exclusive. Therefore. w~
have decided the wiser course is to
delele un\'e,etaled shallows (rom the
special aquatic area classification. or
course. as waters of the United Stilies.
the}' are still subject to the rell of the
Guidelin~s_
"Fill Material": We are temporarily

reserving I230.3(1). Both the proposed
Guidelines and the propoled
Consolidated Permil Re,ulaUqns
defined fill malerial as material
dischafled (or the primary purpose of
fI~placingan aquatic area with dryland
or of chanling Ihe bollom elevation of a
waler bod)'. reservinalo the NPDES
protlram disehal'Jel with the same effect
which are primarily (or the purpose 0'
disposinl of walle. Both prorosals
solicited comments on this dblinction_
refefTed to as thl! primal)' purpose: Irsl.
On May 19. 1980,aCling under I r.ourl·

)
)

d;sch.rGt which will crule rUllands.
Ihe ~m1lllina lulhoril), 5hould consider.
in addllion to the dltcCI errecls ollbe 1111
inself. the errecls on the .qualic
environment ol.ny reason.bly
loruee.ble IIct"'ities to be conducted
on t"at rasl land.
Seclion 230.54 (proposed 230.411 deal.

with impacts on parks. nallonill .nd
historical monumenll. nalional sra
shores. wildeme:1I areas. research sites.
and similar preserves. Some relden
"'ere concerned Ihat we intended the
Cuideline. to apply to activities in such
preserves whether or nol the aClivities
look place in wlten of the United
States. We intended •• nd we think the
ctJntexl makes IIclear. thai Ihe
Guidelines appl)' only 10 the
spedficalion of dischallle sUes in the
w..len of .he Uniled States. al defined
in i 230.3. We have included this lection
becaUIt: the faci that a ",.Ier of the
Uniled Stales may be located in one of
Illcse preservel II sipllicanl in
ev.lu'lilll the imp.cls of a dischallle
into that w.ter.
Wetl.nds: M.ny wetlands are waters

of the United States under the Clean
Water Act. Wellands are also the
subject or Feder.1 Executive Order No.
11990, and various Federal and Slate
laws and re,ulations. A number of these
ether programs and laws hne
developed s!i,hlly dirferenl wetlands
definitions. inp.rt 10 accommodate or
emphasize speciali~ed needs. Some of
these definitionJ include. not only
wetlands IS these Guidelines define
them. but also mud Oats and vC8etated
and unvesetated shallows. Under the
Guidelinl!llome of these othefareas are
srouped with weUands al "Special
Aquatic Sites" (Subpart E, and as such
their values are liven special
recollnition. (See discussion of Water
Dependency sbeve.] We agree with the
comment that the Nationalln\'enlory of
Wetlands prepareo by the U.S. Fish and
Wildlife Service. while nol necessarily
exactly colncidinS with the scope or
waters of the United St.les under the
Clean.Waler Acl or wetlands under
these replationl. may help avoid
construction in wetlands. and be a
ule£ullona·term planninltooL
Various commenlers objected to the

definilion of wetlands in the Guidelines
as too broad or too value. This
proposed definition hilS beea upheld-by
the courts IS ruson.ble and consilient
with the Clean Water Act. and is beinl
retained in the final re,uwlion.
Ho",·ever. we:do asree thai' eleLMth'e
~uides and other backJ:round malenal
mily be helpful in appl)'lnS the definilion
in th~ field. EPA and th~ Corps are
fll~dged 10 \\'or~ on joinl research to aid

)
~
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EllecuUve Order 121M4

A number of commenlers teek the
pOSItionthQIElto:ecuh\'cOrder 12044
requttu EPA to prepare II "rellulatory
"01l1"5is··an connechon Withthese
resuiations. EPA disagrees. These C
re,ulahon, are not. strictly sp~..kln,.
new re,ulalions. They do not Impose
ne'" standards or requiremen15. bUI
r.ther lubstantially clarify and
reorganize the eXIStinginterim fmat
re,ulations
Under EPA's criterja implementin,

Executive Order 12044.EPA will prepare
a ReBulator)' AnalYSis for any resulahon
which imposes additional annual costs
tot.lIi", $100 million or which 11\;11result
In Il total additiOllal cost of production
of any major product or lervice which
exceeds S,,_ of its lellins price. While
many commente"', parlieularly
memben of the American Associalion
of Port Authoritie. (AAPA). requested a
reBulatory analysis and claimed that the
reaulaUons were too burdensome, none
of them explained how that burden was
an addiliollal one attributable to Ihls
reyisi~n, A clese comparison of the new
resulalion and the explidt and implicit
requlremenls in the interim fUlal
Guidelines reveall that there has been
very little real change In the aileria b)'
which discharges are to be fud,ed or in
the lests that must be conducted:
therelore. we .Iand by our oriBinal __
detennlnaUon that a regulatory anal~'sis
is not required. ......
Perhapi the mostsi,nificanl area in

\\'hieh the regulations are more explicit C
and arguably Itricter is in the
consideration of alternatives. However.
even the 1975 regulations required the
pennilling authorit}' to consider "the
availability of alternate siles and
methods of disposal that are leu
damaging to the environmen'.~ and to
avoid aclivities which would hav!'
siBnlricant advene effects, We do not
think that the re\'ised Guidelines' mort'
explicit direclion 10 avoid advene
effects that could be pre\'ented through
selection of a clearly less damaging site
or method is a'chanBe imposing a
substantial new burden on the reluilited
public.
Because the revised reBulalions are

more explicit than the interim (inal
regulations in some respects. it is
possible that pennit reviewers will do a
more thorough job evalualin, proposed
dischaflel. This may result in lomewhat
more carefully drawn permit conditions.
However. even it for purposes of
aflument. !he possible cost of compl~'ing
with these conditions is considered an
oddiliollal cost. there is no reason to
believe that it alone will be an}'where
near $100 million annually,. - ....
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• EPA"'Ir I_clo~ Ihe"Ie 01I ..Ie II,
lUeralin,in.uthorie, und", ,CCI,on_leI 'Th.
.d,·,nee idmllricallonrclcrred 10 in IhltMclion ..
nol I ~cllOn -leiprohlbilion

includin, the Coas, ..1Zone Management
Act. However. since lome planntn,
procelles do not deal with specific
projects. their considerlltion of
altemllives ma), not be lurrU:';Ic:ntfor the
Guidehnes. Where another Ihematlve
analysis is less complete than that
contemplated under leclion 404. i'ma)'
nOIbe used to weaken tbe requirecments
of the Guidelines.
Ad'llanced Identification of Dredzed or
rillMaterial Disposal Sites
A Ilrse number of commenters

objected 10 the way proposed I230.70.
new Subpart l. had been chal1#!edfrom
the 1975 relulationl, A few ob,ected to
the section itle1(. Most or the comments
also revealed a·misunderltandins about
the sisnlficance of identifyin, an area.
Flnt. the fact that an area has been
identified as unlultable for a potential
discharae sUe doel not mean that
aomeone cannot apply for and obtain a
permit to discharge tbere as long as the
Guidelines and other applicable
requirements are laUsmed.· Convenely.
the fact that an area has been identified
al a potential slle doel not mean that a
permit Is unnecescary or Ihallone wiD
automatically be forthcoming. The intent
of Ihis sec lion wa. to aid applicants by
g"'in, advance notice that they w~uld
have a relalively easy 0'difficult lime
qualifyina for a pennit 10 use particular
areas. Such advance notice should
facilitate applicant planning and shorlen
pennit processing t.ime.
Mosl of the objectors focused on

EPA's ··abandonment" of it' "aulhori.)"·
to identify sllel. While that "authority"
is perhaps leas "authoritative" than the
commenters suggested (see above). we
altree that there is no reason to decrease
EPA's role in the process. Therefore. we
have changed new I230.80(a) to read~
"Consi.tenl wilh these Cuidellnes.EPA

and thepl'nnillin, aulhonly on their OWII
iniliabve or at the reque.t or an)' olh!!!fPili")'.
and artercon.vitalion "'ltII In)' aneC1rdSlale
thai i. not the penniUinltaUlhoril)·..ma,.
Identifylile. which willbe c:onsideredas -
We have also deleted proposed
I230.10(8)(3). because it did not seem to
accomplish much. Consideralion of the
poinl at which cumulative and
lecondary impacts become
unacceptable and wa"ant emergency
aclion wUlBenerally be more
appropriate in a pennU·by·permil
context. Once that poine hIS been so
determined. of coune, the area can be
identifIed as ~unsullable·' under the new
I230.80{a)(2).

Administrator'. authorit)· under section
309rbJ or the ,i,hl or a citizen to bring
suil againsl a viola lor under lection SOS
or the CWA.
PermiUlRgAulhorily: We have uled

the new lerm Hpermitling .ulhori'),:·
inslud of "District En,ineer.h
throu,hout the,e ,egutalions. in
recognilion of the ract that under Ihe
l{1n amendmenls approved Slales ma)'
also iSlue perqlits.
Coaslal Zone Manasemlat Plans
Several comment en were concerned

about Ihe relationship between section
404 and approved Coaslal Zone
Management (aM)plans. Some
exprelled concern that the Cuidellnes
might luthorize a di.charge proMblled
by a aM plan; othen objected to the
fact that the Culdellne. misht prohibll a
.di.charge which was consistenl with a
CZMplan.
Under aection 301(b) of the CZM Act.

no Federal pennUs may be Illued until
the applicant furnllhel a certification
that the discharge is conslltent \\ith an
approved CZM plan. if there is one. and
the State concun in the certification or
waive. review. Section 325.%(bJ(2) of the
Corps' re,ulation. which appUe. to aU
Federal 404 permU•• implements thll
requirement for aectlon 4OC. Becaule the
Corps' regula tiona adequately address
the CZM con-Iltency requirement. we
have nOlduplicated I325.%(b)(2) in the
Guidelines. Wbere a Slate issues Stale
404 pennits. Umar. of course require
consistency with its aM plan under
State law.
The lecond concern. that tbe 404 .

Guidelines might be stricter than a aM
pian. points out a possible problem with
CZM plans, nol wJlh tbe Guidelines.
Under 301(1) of CZMA. all CZM plans
must pro\'ide for compliance with
applicable requirements of the Clean
Water Act. The Guidelines are one such
requirement. Of course. 10 the extent
that a CZM plan is Beneral and area
wide. ,t may be impossible to include in
Its development the same project.
specific consideration of impacts and
ahematives required under the
Guidelines. NonetbelelS. It cannol
authorize or mandate a discharge of
dredJed or fill material which fails to
compl)' with the requirements of these
-Guideline •. Ohen aM plana contain a
requit'ement that aUactivities conducted
under It meet the pennit requirements of
the Clean Water Act. In IUch a case.
there could of course be no canRiel
between the CZM plan and the
requirements of the Guidelines.
We agree witb commenters who urge

that delay and duplication of effort be
avoided by consolidating ahematives
studies required under different statutes,
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ch..nl!ed (<<,linrent'cl our eliminahon of
the uliflcial di~llnetion betwten Ih~
seetion 30:'laUllluxics and other
contOliminanlS,Second. we have
ehmanated propoled (0 (8ioI08ic,,1
A\·ailabi1il)'I. sinee the necellary
inform. lion will be: provided by (d) and
ntw (e). Propesed 10 was inlended 10
rtneCI tht pruumplion thai toxies were
presenl and biololically avail.ble. We
have m(ldlfic:dpr"polfd (I'. now 10. 10
focus on the!lize or the dispo.allite and
Iht sizl! and shapr of the mil,in, zone.
The specific requiremenl to documenl
the lile has been dele led; where such
Informallon IIreh:vant. it will
automatically be considered in makins
the other delerminations. We have al.o
delelf'd proposed (b) (Special
Delerminationl) lince it did nol provide
an)' u.eCulinformeUon which would nol
alreod)' be conlldered inmak1nl the
ether faclual delennination ••
FinaUy. in re.ponle to many

cammenll. we have moved the
provision. on cumulative and lecondary
impaci to the Factual Determination
.eclion to live them further empha.is.
We asree that aaeb impacts are an
importanl conlJderation in e\'alualinl
Iht acceptability of a dischal'le III.e.
Waler Qual1ty Staadardl
One CODUnenlerwu concemad thai

the reference t Z30.10(b)to water
quality standards and criteria
"approved or proMulgated under lection
303" might mcoma. penni! aUlhorit.ies
to isnore other water quality
requiremenll. Under section 303. aU
Siale water quality standards are to be
submitted to EPA ror approval If the
submitted ltandards are incomplete or
inllumeienlly .lriD,ent. EPA may
promulsale standards to replace or
lupplanl the Slale Standerdl.
Disapproved Ilandards remain in effeci
until replaced. Therefore. 10 refer to
"EPA approved or promutaated
slandardl" is to ignore thole Siale
standards which have been neither
approved nor replaced. Wt have
Iherefore cbanled the wording'of this
requirement al foUOWI:NO 0 0 an)'
applicable Slate waler qua lily
slandard. N Wt have also dropped the
reference 10 "aiteria". 10 be consist!!nt
wilh the Arency's seneral position tJut
w~ler quably critaia are nol regulalory
Other Rtquiremenll for Dilcharse .
Section 230.10{c)provides thaI

discharaes are not permit led if they will
have "Ii,nificantly" adverst eRecls on
valious aquatic relourus.1n this
conlext. "significant" and ".iSDilicanlly'"
mean mort than "trivial". that is.
lisnilicanl in a conceptual rather than a
Italislicallense. Not allerrecls.which
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12311.10.wllhoul requlflnjl hi,h", til)'
deparlments to specl'y to Id"lnc,;e Ihe
spe~lfl~ borrow Illes to be used.
Conlultalion With Fish and Wildlife
"Bencie,
One commenler wanted us 10 put in a

"Hlemenl Ihal Ihe Fish .nd Wlldlift
Coordinalion Act requires con!'ullalf:m
...·ith fllh and wildlife a,encies. We havr
nol added new lansu.,t because (1) Ihe
Fish and Wildli!e Acl only applies 10
Fedtrol permiUins a,encies and nullo
SllIlr permitting "Iencies. and (21 the
Corp~' rt',ulltlions alrud), provid-=for
such consultation by the onl)' Federal
4~ permlUinl .senc)'. Howe\·er. we
"cree wilh the commenter lhl'll Federal
and Staie fish and wildlife a,cncies mil)'
"rlen provide "aluable assislance in
evaluatlns the Impacls of discharg" of
dredsed or fill matcrilll
The ImportaDce or Appropriale
DocumeDlalion
Specinc dOMimenlalion is imporlanl

to ensure an understandin, of the basis
for each dtci.ion 10 allow. condition. or
prohibit a dischl'le throush applicalion
of the Guldtlines. Documentation or
Inrormalion II required for: (1) Cacl. and
dataltalhered in the eVlluaUon and
teltlnl of the extraction IUe. the
malena! to be discharaed. and the
dilpolalille: (2) factual delerminations
reFardin! changes thai can be expecled
al the dispolOallile lithe dischArge is
madt 8' proPOStd: and (3) findings
reaardins compliance with I230.10
conditions. This documentation pro"ides
a record of actions tsleen that can be
evalualed for adequlcy and accuracy
and ensures consideralion or an
importanl impacts in the evaluation of a
propoled discharge of dredged or fill
malerial
The lpeclfic informalion documented

under (1) and (2) above in any liven
cale depends on the level cr
inve.tigalion necessa,y 10 provide for a
rea.onlble unoerslandin, of the imPlct
on the aquatic ecosysltms. We
anticipate Ihal • number of individual
and 01011General pCrmilaRPJicalions
will be for routine. minor activities with
little polential for 'Ignificanl adverst
envlrcnmenlal impacls, In such cast'S.
the permiltins authonlY ....i11 not blve to
re:;uire exlensi\'~ leslln8 or analysis to
make hi. fUldinSS or compbance. The
level of documenlation shoula renect
the lilnificanct and complexily of Ihe
proposed discharBt aCI"·lIy.
Factual Determinalions
PropoSfd sechon :30.:0. ··factual

DetenninaUons- Inow ~230.111has
been lilniricantl)· rtorf!anized in
response to comments FirSt. we: have

)
)

)

WI: alsn llcloe\'1!Ihlll il is IIppropridle
lu rrcog"'u lI.e re~ula"o~' bl:'nefils from
th .. "r mor~ urp.fulh· draftcd finOiI
re~ula hon~ 8lteitus~ they IIII! much
clearer ahnUI ""'hal .hould be cnn5ldrred
and documenled. WI! expecl.lhrfC ",·iII
lot'lewer delll)'s in rf'\'If'\vlnl!pf'mlill,
n:1d Ih..t in.lililldecilluM In iuue
permlls aff' h:u lil<l!l)'10 he ;!ppr.ltll!d10
hi«her aulhority, Tht'se benp-fusare
espected 10 offset al:)' polenlial ee-t
inlrease.
Some commelilers sUAested Ihal

du(:umc:nlation requirements would
,c:ncrall! lin IIdditional cost or
Op(:ul!lonS,The Corps' procedurlll
rellu'aliunli al 33 erR 325.8and 3~.11
aires")' le~..ire extensive
dur.umcillation for Indh·idu.1 permlls
bein" denied or beln, rerernd to hiah!!r
lIulhorily rDrrelolution of a connicl
l'C'lween asencici.
,"conomlc Factors

A. nunaber1lf commenlersa.ked EPA
10 Include conllderaUon of economic
fildors in the Culdelines. We believe
thai the reculaUon already recosnizu
economic Cllclorato Ihe extenl
conlemplated by the Itatule. First lhe
Guidelines explicitly include the concept
of "pracIiCilbUity" illconnection with
Lulh oltematlve. and .tep. to minimize
Impacls.1f an alle.ed altem.tive il
unreasonably expen.lve to the
IIppBcant. the altemlltivt is not
";"acIiClible.·· In addition. lh~
Guidelines also consider ecunomics
indireclly in that they are .lnIctured 10
I!\'oid Ihe expense 01unnecessary
teslins throu,h Ihe "realon·to·believe.
leSI." Second. the statute expressly
rrovides that the economics of
anchorale and navl,allon may be
considered. but only after appUcalion of
Ihe .ection 404(b)(1)Guidelines. fSe-e
Jection 4D4(b)12).)
BolTOwSlles
A number 01hilhway department.

objected becaun they CeltlfIe
Guidelines would require them to
identify specific borrlJw .IIes at the lime
of application. which would dlsrupl their
normal contraclinl procell and increale
cost..Thele oblectit'nJ were based on a
misunderslandin, of tbe Guideline's
requirementl. Under Ihose Guidelines.
the actual bnrrow sites need not be
i:J~nlified. if the application and the
pl'rmil .pecify that the discharte
mlterial must come from clean upland
siles ""hich are remo\'ed from source. of
conlamination and otherwise latisfy the
rellon·lo-believe teal A condition that
the material come from luch a .lle
would enable the permlltinl a.:thoril), to
make his determinations and find
compliance ....ilh the conditions 01

)
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Subpart A-General
Sec.
230.1 Purpole and policy.
230.2 ApplleablJlly.
230.3 Deflnltionl.
ZlO.4 O'llniution.
23(1.$ General procedutCIto be followed.
2lO.6 Ad."tab.iJlty.
230.7 General penni...
SlIbpartB-Compllance WIth 1M Guldelinel
ZlO.10 Reltriction..on dlscha'le.
%30.11 Factu.1 de'ennlll.tiolll.
:30.12 Findl",1 ofcomplianceor n_

compliance...ith the rtltrictianl on
dl,wrae·

Subpart (:-Potentlll! Impact, on Physical
and Chemical CharaC1ertlUcaof tM
AquaticEcolptem
2JO.20 SubSirlle.
ZlO.21 Suspended particulate5Jlutbidiiy.
:30.22 Water.
230.23 CurrentpaUems and waler

c:irculatlun,
230.2.. Nonnal waler nuctualiolll.
:30.2$ Sllinlty ,radients.
Subpart D-PotentJaltmpactl on Biological
Charact.rilllci of the AquaUcECOlystem
:30.30 11Irtalened and endan,ertd Ipecies
230.31 Fllb. ClUstacealll.mollulkl. and

other .qu.tic orsanllml in the foodweb
230.32 Other wildtire.
Subpart E-PotentJallmpactl on Speclll
AquaticSitea
:30.40 Sanclu.ries and rerules.
23O.4t Well.nds.
UO.4: Mudnals.
230.43 Ve,elaled ,hallows.
:JO.•" Coral reds.
no 45 Rirne and pool complnel.
Subpart F-Potent .. t ENectl on HumanUae
Characterilllca
:JO.so Municipaland privatewater

supplies.
2l0..\1 Recreation.1and commercial

fllheries.
%3(t5:!Watel·related recrealion.
ZJO.SJ Aelthelia.

PART 23O-SECTION COC(bJ('J
GUIDELINES FOR SPECIFICATION OR
DISPOSAL SITES fOR DREDGED OF
FILL MATEAtAl

c
-applicable waler qualit)· s.andards in

order to maintain Ihe desired improved
...·IIlerquality.
lSI When a signiricimt ecoloSical

chanse in Ihe aquatic en\'ironmenl is
proposed by the di.charJe of dredSl!d or
fill maleria!. the permillins authority
s!.ould considl!r the ecosystem Ihal will
be lost as well .. the Icnvironmenlar
benl!rits of the new sys(em.
Daled.December12. 1NO.

Dou,la. M.Cotlt••
Ad",in;·"'IO'Dr. En~',ronm~n'tJlPtv'«I'on
A~nCJ··
Pari 230 is revi.ed 10 read as follows':
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achievement or which I. attempted by
manipulilUns design and implementation
of the acllvity. This model or stlndard
should be ba.ed on characteristic. of a
natural ecolystcm in the vicinil)' of a
proposed activity. Such u.e or a nalural
ecos)'ltem ensuns Ihal the developed or
nstond area, once eSlablished. will be
nourished and maintained phYSically.
chemicall), and bloloBicall)' by natural
procellCS. Some examples of n.tural
ecosystems include, but ale nol Iimiled
to. the followina: lalt m.rsh. callilil
marah. lurtle sral. bed. amall island. etc.
Habital development and resloration.

by definition. should have
environmental enhancement and
maintenance aa their Initial purpose.
Human ulel may benefit bul they are
not the primary purpo.e. When such
projecls are not founded on the
objectlvCl of maintain Ins ecosystem
function and Inlearlly. lome ,'alues may
be favored al the expense of others. The
ecosystem .rreeted mu.t be considered
in order 10 achieve the delired nsult of
developmenl and rei lora lion. In the
final analysis. lelectlon of the
t!COl),slemto be emulated i.of crilical
importance and a loss of "alul! can
occur if the wrona model or an
incomplele model is aelected. Of equal
importance is the plaMlnsand
manalement of habitat development
and resloration on a ca.e-by-case basis.
Spedfic measures to minimize

impac15on the aquaUc ecosyslem by
enhancemenl and restoration projecls
include but are nol limited to:
(1) Setecli"l the nearell similar

natural ecosystem as the model in the
implementation of1he aclivil~·.
Obviously desraded or sittnificanlly

less productive habitats ma}' be
considend prime candidales fOIhabitat
restoration. One viab~1!habitat.
however. should not be IIIcrificed in an
attempt to create another. Le.. a
productive vcsetated shalla\\' water
all!a should nol be destroyed in an
attempt 10 enate • wetland in its place.
(2)Us"" development and resloration

lechniques lhal have bel!Rdemonstrated
to be errecti"e in circumstances similar
10 those under consideration wherever
possible.

(3) Where development and
restoration techniques proposed for use
have not )'el .d,·anced to the pilot
oemonstration or implementalion slase.
initiate their use on a Imall scale to
allow corrective aclion If unanticipated
adverse impacll occur.

(4) When Federal funds are spenl to
clean up waters of the u.s. tbroutth
dredSins. scientificaD)' defensible levels
of pollu&antconcentration in the relurn
di.ch_rsc should be aareed upon with
Ihe fundins authority in addition 10 any

en .tetilUcally .!,nlflcanl in the
laboratory an slsnificantly adverse In
the field.
Seclion 3ZO.10rd)UIUthe tenn

"minimizc" to Indicate Ihat all
re .. onable nduclion in impactl be
obtained. A. Indicated by the
"appropriatc and practicable" provision.
atep. which would be unreasonably
cosily or would bc Infeallble or which
would accompllih onl1inco~cqucnlial
reductio". in impacl 'nced nol be laken.
Habi .. t Developmeat aad Re.toralion of
WaterBodl ..
Habitat development and nstoralion

involve chanle. In open waler and
wetlandl tba' minImize adverse effects
of propo.ed chanse. or thai neutraliu
or reverse the errectt of pall chanaes on
the ecoly.lem. Developmenl may
p'roduce a new or modified ecological
Ilate by dilplacemenl of aome or aUof
tbe ed.tlna environmental
characteriltica. Relloratlon has 'he
polentialto retum de"..ded
environmentl to their rormer ecolosical
Ilale.
Habltal development and restoration

can contribule 10 the maintenance and
enhancement of a viable aqutic
ecoly.lem at the dilcharre .Ite. From an
environmental point of view. a project
involvlna the di.chal'le of dredaed and
fiU material .hould be de.iped and
manqed to emulate a natural
ecosYltem. Retearch, demonstration
projec15. and full scale implementation
have been done in many categories of
development and restoralion. The US.
Fish and WUdUfeService has programs
to develop and re.ton habitat. The US.
Army Engineer Waterways Experimenl
Stalion hal publl.hed ",idelines for
using dredaed material to develop
wetland habl"l for establishing marsh
veselalion. and for building islands that
aUracl colonies of nesting birds. The
EPA has a Clean Lake. proaram "'hich
lupplies funds to Stales and localilies to
enhance or relton desraded I.kes. This
ma)' involve dndslng nutrienl-Iaden
sediments from a lake and enswing Ihal
nulrient inflow. to the lake are
controlled. Reltoralion and habitat
development lechnlques can be used to
minimize adverse impact. and
compensate lor deltroyed habllal.
Restoration and habitat developmenl
ana)' aiiO provide .t!COndarybenefits
auch a. improved opportunities for
outdoor recrealion and positive USI! for
dredaed materials.
The development and resloralion of

viable hablta" in water bodies requires
plannins and construction practice, that
inte,rale the new or improved habUac
inlo the exialins environment. Planning
require. a model or Itandard. the
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Pub L 9=-500, as IImen~d by r'uh L
9:>-:17.33 U.S.c. 12S1. et seq.
fbl11lc term Wadjacenr'means

borderill" conliguous. or ncigt,boflr'l:
Well.nds separaled from olher ""alers
of lhe United Siales leyenan'made dll.fis
or barriers. nalural river berms, beacil
dune •• and the Iti.e are ~.djacenl
welia:'lds,"
lc) The lerm, ~.quatic envi.ronmenr·

end "aquatic eco.yslem~ meaDWalers
of Ihe United Stales. inclUiJin8wellands.
Ihat aerve as habitllfor interrelaled and
interaclins commun.iliu and populalions
or plant a and animals.
(d) The lem "c;atrier or conlammanr'

meanl dred,t!d or fill maler'al !htll
contains contaminanls.
Ie) The lenn "conlaminanl" means a

chemical or bioloRicaJlub.'ance in a
form that can be inCDrporaledinlo, onto
or be inse.led by and thaI banns
aqllaUc o'l!anisms, cor.awnen "r aqua lie
·O'1ani.ms. or usen of thr aquatic
environmenL and indudes bUIis not
lintilt!d to the .ubsances on the
3Oi(a)(1) lilt of toxic pOUUlanls
promw,aled on JanuM), 31. 11178143Fit
, 41(19).

(f) IRe.erved)
(8) IRelervedJ
(h) The term "dischalle raint" mean,

the polnl wltlrin the disposal site at
which Ihe dred,ed or fill material i.
released.

(iJ The tenn ~dispolallllt!" means
Ihat portion of Ihe "waters or Ihe Uniled
State," where specific disposAl
activities are permitted and cnnsisl or a
bottom surface Irel and Iny 0\'e:-I~'in8
volume of waler.In Ihe case of well.nd~
on which Jurl.CI! water Is nol present
Ihe disposal sile consis:s or Ihe weIland
surface area.m (Resen·ed)
(k) The!term "exlraclion silr." means

the place from which Ihe dredlled or fill
material propose!! ror discharae is'lo he
removed.
(I) (RHervedJ
(m)The term "mixir.Rzone" means a

limited volume or ""aler sen'ins as a
zone of inilial dilution in Ihe imlDedialt
\'icinlly of a discbarre point ""here
recefvin, water qualily may nolmeel
quality Itandards or olher requiremenIs
othe""'ile applicable to the receiving
water. The mudnl zone should be
considered as a place where w.stes and
waler milt and not as I place where
emuent, are treated.
(nJThe lem "pennitling authority"

mean. the DlSlriCIEngineer of che u.s.
Army Corpl of Engineers or such other
individual as may be desi,nated b)' the
Secrelary of Ihe Anny 10 issue or deny
permits under KcLion 41)4of the Act or
the Stllte Direclor or I permit prosram
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For purposes of thil Part. the
foUowin. lerms ,hall have the meanin,s
indicated:
(a) The tenn "Acl" mean. the Clean

Waler Act (also known as the Federal
Water Pollution Control Act or FWPCA)

t 2)0.2 Appficabfllt,•
(a) Thele Cuidelinu h.ve been

dev..loped by Ihe Administrator or the
En~ironmcnull Jlrolechon Asene)" In
conjunction wilh the Secrelary or !hill
Army aCtanl Ihrousb tbe Chler (If
EnGlnccn under section 404(bJ(1tor !he
Clean Water Acl (33U.s.c. 1J44J T~
Guidelines are .pplicable 10 Ihl!
speciflcalion or dispellal liles 'or
djlcha"el or dredsed or fill material
into \v.ters of the United St.les. S,tel
may be specified throu,h:
(lJ The reaulalory prolram or tbe u.s.

Army Corp. or En,ineen under aections
404(a) and eel or lhe Acl (aee 33CFR
320.323 and 325):
(2) The civil worles pro.ram of the U.S.

Army Carpi or En,ineen (.ee 33 CFR
209.145 and .eelion 15Qof Pub. L 94-587.
Waler Resource ..Development Acl or
1976);
(3. Permil prosrams or Siale.

IIpproved by the Administrator of t.!le
Environmenlal Prolection Aseney In
IIccordance with lecllons 404(,) and (h,
of Ihe Act (lee 40CfR 1:!2. 123 and 124):
(fJ Sialewide dred,ed or fill material

regula lory progam. wilh be.t .
man.,ement practices appro\'ed under
.eclioh 208{bH4)(B) and {CJof Ihe Acl
(see 40 CFR 3S.1560J:'
(5) Federal conslnlction pruject.

which meel criteria specified in section
404(r) of the Act.
(bJ These Culdeline. wUfbe applied

iDthe review of proposed di.cha'l!Cls of
dredlt!d or fm material into navi,ablc
,,·.ters which lie Inside the baseline
from which the terrilorial SC!II is
measured. and the disch.rae of fill
m3leri.1 into the territori.1 sea. pursulnl
10 the procedures refernd to in
para,r.phs (a)(ll.nd (a)(2) above, The
discharae of dredJed material inlo Ihe
territori.lse"· is governed by the Marine
Prutection. Research. and Sanctuaries
Acl of 1972. Pub. L512-532.and
relulations and criteria issued pursuanl
thereto (40 CFR Part 2lO-:!.Z8).
IcJ Cuidance on inlerprelina alld

implementing these GuioelinH may be
prepared jointly by EPA and !toe Corps
al the nalional or relional ~vel frolll
lime to time. No modifications 10 the
basic application. meanina. ar intenl or
thele Cuidelines ,,'111 be In.de wilhoul
rulemalcina by the Admini.tralor under

. the Admini.trative Procedure Act (5
U.s.c. 551 eI6eq.).
1230.3 0ef1nft1oM.

)
)

Subpart A-Gene,..'
I ::fl.1 Purp- .ncI POtier,
(aJ The purpoae of thele Cuidelines is

10 reslore and maintain Ihe chemical.
ph)·sicaJ. and biolo$licalinlellril)' or
"'aters of the United States throuBh the
control o( dischal'Jes or dred,ed or fill
material.
(b) Con,reJS bas eltpressed a numbt!r

or poltcies in the Clean Waler Acl.
Thele Guidelines are Intended 10 be
consislent with and 10 implemenl those
policies.
(~) Fundamental 10 the.e GuideliDes is

the precept that dred,e'd or fill malerial
should not be dih-harped Inlo the
aqualic f!cos~·slem.u"liess IIcan be
demonstrated thl: , ..cis a discharge will
not have an unaccertlble ad"erse
impacl eiCherindh'fdually or in
combination "'Ith known end/or
probable ImplCl1 of other aclh'ilies
afleeling the-ecosyslems o( concern.
(d) From a nalional perspeclive. the

de,,.daUon or destruclion of Ipecial
.quilic Iiles. such u tillin, operations
in wellabds. is considered to be among
the most leven! envlronmenlal impacls
covered by theae Cuidelines. The
,uidin, principle Ihould be thll
de,radation or destruction or special
siles mey represenl an irre\'enible loss
or valuable aqullic reSOW'Ces.

)
)

Subpart H-AclIon5 to lIotialrnlzeAdverH
Efteeu
no 70 Acliollt concernl.. Ihr 1oca ..Ol1 fir

the dilch.,.e,
230.71 Actlonl concemil'llthO!maleri.llo be

dl.ch.,.ed.
1lIl.7Z ActiO".conlrallinllhc ft,alenalafler

d,.ch.,.e.
ZlO.7l AClion.aneall'll themethodof

di.peraion.
ZlO.'4 MUons related 10 technolDRY,
2JO.;~ AClion.arrecllnapl.nl and a",m.1

popu!.lian.,
:30.71 Aclionl ."eclln, ham.n UK.
ZlO,77 Otheractionl. '
Subpartl-Ptlinnlng ToShonen '.rmtt
'roeeaalng TIme
Z30.IO Advanced Idllftllficatlnn ordi.pD•• 1

• re.,.
AulharirJ; ThiJ re,ulalian I. II.ued under

.ulhoril), at Sections4CMlbland 5011a'or lbe
O.an WeIer Ad or1r.7, u U.s.c. i 1:w4(b1
and 11le1(aJ,

2lU r.o Cencr..1c\·al... l.un01dr,d,~d 0' ',II
malcro.l,

230 61 Chemical bi(llolic.1.and phy"c ..1
evalu.lion .nd IUllnl,

S('C
.210M P., .... n.hon.1 .nd hliloroc

m(lnumenlS,n.IIOrI.' 't',,~ho,••.
wilckmcil uc •• , rt'lrarch 'Ut, ."d
.,mil.r P"'C.c"'ea,

Subpart G-E"a'uatlo" a"d TUling

)
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,·..Iues due to dllcharl!n or dredlltd or
1.:1matenal. SubpRrt C preserrbes a
number 01 physical. chemin I. lind
bluloll1cal evalualions and testing
proccderes 10 be used in rcachlRl! the
n,qulted ractual delermm,lhons_ Subp:!tl
H~elails the means 10 prevent or
mimim~te adverse eflltcts_Subpart I
concl'm. advanced idenufical.on ur
disposal.reas ..

t :130.5 Generat ,rocedurn 10be
'ollowed.
In evaluating whl'lher a partlt.ulitr

dlscha'lle sile mR)' be sper:i[ied. the
pt'rmillin, aUlhorit)· should use Ihf:sl'
Cuidl'lines in the follo~'in, lequenc;e,
(a) In order 10 oblain lin everview or

Ihe principal re,ulat(l!,), pro\~isions of the
Guldelinel. re\'iew the:restrictions on
di.dIOl'lle in t :3O.10{a)-(dl. the
measures to mimimlze adverse Im.,ac:tof
Subparl H. and Ihe required Jach;,,1
determinations of IZ30~11..
(b) Determine ir a Ceneral prrmil

(I230.7) il applicable: if 10. the
applicant needs meretly 10 comply "'lUb
lis lerms. and no further action by the
pemlillins authorily is neces5ary.
Spr.C:IS!"",nditlons for evaluation of
proposed Ceneral permils are conillin~d
in § 230.7. II the discharae is nol cO\'er~d
by ~ Ceneral permit
(c) Examine practicable altemath'es

10 the proposed discha'lle. tha t is. not
dischal'Jing into Ihe walers of the U.S, or
dischllrging inlo an altemative aquatic:
sile with potentially less damaging
consequences U 230.10(a)).

(d) Deline.le the candida te di$posa~
site consislent with the criteria and
evaluations of 1230.11(1).
(e) Evaluate the various physical and

chemical component. which
characterize the non-Ih'ing environment
or LlJecandida Ie sUe, the lubstrale and
Ihe water including its dynamic
characteristics (Subpart C).
(I) Jdentify and evaluate any specia~

or critical characleristics of the
candidale disposalslle. and surroundln,
areas "'hieb bliShl be anected b)' use (If
,uch site. relaled 10 their livin,
communities or human uses (Subparls D.
£. and Fl.

(B' Review F6CluaiDelerminations in
i 230.11 10 determine whether the
inronnation in Ihe project file is
sufficient to provide the documenla~ion
required by t :.30.11or to perrorm the
pre-Iesli", evalu.tion described in
i 230.80. or oaher inrormation is
necessary.
(hi Evaluate the material to be

discharged to determine the possibilil}'
of chemical contamination or physical
IncomplJtibility of the material to be
discharged U Z30.60).
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§230.4 Organization.
Thi Cuideline. are dh'ided into ei,llt

subparts. Subpart A presents those
provisio ... of ,eneral applicability. such
8S purpose and definitions+ Subpart B
establishes the four conditions which
musl be .atisfied in order to make a
finding that a proposed dischal'le of
dredsed or fill material complies with
the Cuidelines. Sec lion 230.11 of Subpart
B. s"ts fortb faclual delerminations
which a~ 10 be considered in
delerminlng whether or not a proposed
dischal'le salisfies Ihe Subpart B .
c:ondiliionsor compliance. Subpart C
describes the physical and chemical
componenls or a sile and proVides
guidance as 10 how proposed discharaes
of dredged or fill maleria~ may anect
these components. Subparts D-F delail
Ihe special characteristics or parlicular
aquatic: ecosystems in lenns of their
'·alues. and the pos!l'ble I,ossof Ihese

131All other walen luch 85 intrastate
lakes. riven. llream. (includlnS
intermillenl ..Ireamsl. mudnuts.
landRIII_ wetland,. slou,hs, pratrie
potholes. wei meadows ..pl")'a lakes ..or
nlltural ponds. the usc. deBr.dation or
destruction of which could arrecl
inlersta~e or (orei,n comml'rot inc:ludin,
any luc:hwalen:
iiJ Which are or could be used by

inlerstate or forei,n travelers lor
recreational or other purposes: or
(ii) Frum which fish or .hellfish are or

could be taken and sold in ~nterslate or
forei,n commerce: or
(u.' Whiichare u.ed or could be used

Ior industrial purpofes b)' industries in
inlerstate commerce:
(~)All impoundments of waters

, otherwise defined as wulers of the
•United Stales under this definition.

(5J Tributaries or walers idlmUfied in
para.grllphs UH4) or this seclion:

(61The temtorlal.ea:
(':'I Wetlands adjacent 10 walers

(olher than waters thai are themselves
,,'etlands) Identified in para,taph. (I)
(lH6) or Ihis aectlan: "'Dsle lrealmenl
s)'Slems. induding Ireatment ponds or
lal(oons deslsned to meet the
requiremenll ofCWA (olber Ihan
cooHna ponds as defined in 40 CFR
t 423.1l(m) which allo meet Ihe criteria
or Ihis defmition) are not waten of the
United Slates. .

(I) The lerm "wellands" means thosc~_
areas Ihal are inundated CIr salurated by
surface or ,round water at a frequency
and duration sufficient to support. and
tbat under normal circumstances do
support. a prevalence of ve,elaUon
typically adapled for life in saturated
so~1condilians ..WeU,mds ,ene:rally
inc:ltldeswamps. marshes. bo,s and
similar areas.

apJ:'roved by El"A under' 404(S) and
• 404(h) or his delelfated representallve.
,(II The term "pollutant~ meanl

dred,ed spoil. aolid "·alle ..incinerator
residue. lewase. sarbaltc. sewalle
..Iudsc. muniliona. cht'mical wastes.
biololtical malerials. radioaclive
materials nO'ieevered b}·the Alomic
EnerJ)' Act. heal. wrecked or discarded
equipment. rock. aand. cellar dirt and
industrial. municipal. and a,ricultural
waste dlschal'led inlOwaler. The
le,lslative history of the Act ~neci' thai
"r.dietaclive malerials" 8S included
within t~e definition of "pollutllnr' in
se':lion :;oz of Ihe Act means only
radioactive materials which .~ nol
encompassed In the definllion of source.
b~·producl. or special nuclear materials
as defined by the Atomic Eners)' Act of
1954. a. amended. and re,ulated under
the Atomic Enel'8YAct. Example. of
radioaclive materials not covered b)' the
Atomic Eneray Acl and. therefore ."
included within Ihe term "pollutant", are
radium and acceleralor produced
isolopes. See Ttoin v. Colorado Publi&
InlClY!sl Res#!Orr:hCroup. lnc: 426 U.s. 1
(19161· .
(p) The lerm "pollul~on" me.ns the

man·made or mlln·lnduced alleratlon of
the chemical physical bioloBical or
radioloBical integrit)· of an aquaUc
ecosy.tem.
(q) The lerm "praclicable" me....

aIIailllble and capable of bel", done
after laking inlo consideralion cost.
exislin,lechnololD'. and logistics in lighl
of overall project purposes.

(q·1) "Special aquaUc sUes" means
those sites identified in Subpart E. The)'
are geosraphic areas. lal'l~ or small.
posseSSing special ecoloBicam
characteristics or producUvlt)'. habilal~
wildlife prolection. or oaher importanl
and easil)' disrupled ecoloBicaWvalues.
These area, are Benerally recognized .5
s~gnlficanlly ~nuencins or positively
contribulins to the ,eneral overall
eR\'ironmenlal health or vilallty or the
entire eco.ystem of a resion. (Se.e
23O".10(a)(3)) .
(f) Th~ term "teMilorial sea;" means

Ihe belt of the .ea measured rrom the
baseline 8.deter"'i~ned in .ccord.nce
wit*' the Con\'enton on Ihe Territorial
Sea and the Contiguous Zone and
exleqdi", seaward a dislance of three
miles_

(!O' The term "walen of Ihe unlled
Slales" means:
(1) All walen which are currently

used. or were used in, the pasl. or ma)'
be sUlceptible to use in inlentate or
(oreisn commerce. including aUwalers
which a~ subjecl 10 Ihe ebb and Dow of
the lide:
(2' All inlerslale walers indudiRJ

inlerslate wetlands:
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shallsel forth in Writing an evaluahon of
the polenhallnd.vidual .nd cumulative
.mpact, of thr cate,ory of activih('s to
be r('gulelcd under the Ceneral permll
While some or the inlormalion
necessary for this evaluation can be
obtain"d from pOlential permittees and
others Ihroul!h the propoill of Ceneral
permits for public review, the evalualion
must be compleled belore lin)' Ceneral
permit is issurd .• nd the results must lie
published With the final permit.
111This e\'aluation shMIIbe based

upon consider.tion of lh~ prohihitions
listed in • 230.10(b)and thr ractnrs
listed in I230.10(c).and Ihallinclude
documenled inform. lion lupportinS
each factual determination in f 230.1101
the Cuideli;'es (consideration 01
ahematives in I230.10(.) .re not
directly applicable to Ctneral permitsl:
(ZIThe ev.luatlon .hall include a

precise description of the .ctivitirs to lie
permitted under the General permit.
explain In, ",hy they are sufficientll'
similar in nature and In environmenlal
impacl to warrant reptilian under a
single Cener.1 permit b.sed on Subparts
C-F or the Cuidelines. Allowable
diCferences belween activities which
will be regul.ted under the same
Ceneral permit shall be Ipecified.
Acth'ities otherwise limilar in nature
m.y dirrer in environmentallmpaC1 due
to their Jocation In or near ecolo,ically
sensitive oareas.area, with unique
chemical or phYSical characteristics.
areas containing concentrations or toxic
lubst.nces. or areas reButated for
specific human usel or by lpecific land
or water.man.gement pllm (e.g_.• reas
regulated Wlder an approved Coastal
Zone Managemenl Plan). If there are
specific geo8f8phic are .. within the
pun'jew of a proposed Cenerll permil
(caned a draft General permit under a
State 404 progtam). which are more
.ppropriltely replated by individual
permit due to the conslderalions cited III
this paraaraph. they shan be cle.rly
delineated in the evaluation and
excluded from the pennlt. In addition.
the permillinB .uthority m.y require an
individual permll for any praposed
.ctivity under a Cenerll permit where
the nalure or localion or the activit\·
makes an individual pennit more .
appropriate.
(3) To predict cumul.tive errects. the

ev.lultion shall indude the number of
individual discharge activities likely to
be reguillted under a Ceneral permit
until its expiralion. including repetition)
of individual discharge .ctivities a' a
lingle location.

uo

1mplementins the Cuidellnes. musl
recogniZe!Ihe dirterenl levels or errorl
Ihal ~hould be associaled with varyinJ:
df'srces of impact and require or prepare
commensurate documenlation. The level
or documentaUon ,hould renect the
I.,niricance and complexit}' of Ihe
discharge activil)'.
fcl An elSenti.1 part of Ihe evalualion

procp,ss Involves malein! determinations
IS to Ihe relevenee of any porlion(11or
the Cuidelines and conducting further
enlUBlIon only .s needed. However,

, where portions 01 the Cuidelines review
procedure are "short form" evaluations.
there still must be lufficient information
(includinGconsideration or bOlh
Indh'iduII Ind cumulaU\'e imp.cls) 10
support lbe decision of whether to
speclly the sUe.lor di!lposa' or dredged
or 1111material and to luPPOrt the
decision to curtail or .bbre\·llte the
e,·.luatinn process. The presumption
.LllIinst the dilchlrge In I230.1 .pplies
10 this declslon·makln,.
[d] In the cale of .cllvities covered by

Ceneral permits or 2n8(b)(4)(B)and fCI
Best Manslement PraCticel. the Inalysls
and documentation required by the
Cuilleline, will be performed at the lime
of Cener.1 permit IlIu.nce or
2OII(b)(4){B)and (C) Besl M.naSement
Practices promul,ltion .nd wiD not be
repe.ted when .ctlvities are conducted
under I Ceneral permit or 2OII{b)(4)(BI
.nd (C) Best Menasemenl Practices
control. Theile Cuidelines do not requil'f'
reportl", or rOnDalwritten
communication at the lime Individu.l
acti\'llles ate Initialed under a Ceneral
permil or 208{b)(4)(1Jllnd (C) Besl
Management Practices. However. a
particular Cener.1 pennil may require
appropriale reporting.
t 230.7 Gene .... permits.
(I) Conditions for the issuonce 0/

General permits. A Cener.1 pennil for a
calegofY or .cllvllies invoh'inS the
disch.rse or dredsed or fill mllerial
complies "ith the Cuidelines if II meets
the applicable restrictions on the
discharae iAI:3().10and if Ihe
pennlttins authorit)· determines that:
(1) The activities in such clltel!ory are

simillr in n.tun and similar in their
impact upon w.ter quality .nd the
.quatic environment;
(2) The .ctivities in such category will

hive only mlnlmal.d\·erse effects when
performed srparatel),: and
(3) The Ictivilies in such cflegory will

have only minlmll cumulalive advrrse
errects on waler quality Ind the .quatlc
en\·ironmenl.
(bl Evaluation process. To reach the

determinations required in parasraph (.)
or this section. the permilling authority

t 230.5 Adlptat»lllt,..
(a' Thf!manner in which these

Cuiddinc:s an: ulcd depends on Ihe
Jlhysiclil. biolOflcal. and chemiclil nature
of the proposed extraction sile. the
materilll to be dlsch .... ~d. and the
candidale disposal.lle. indudin, any
nlher import.nt components or Ihe
f.'coltystemlIeing evalual~d+
Documentation 10 demonslrale
knowledge .bout the exrraeuen sue,
materials 10 be extracted .• nd the
ClIndldate dispolll sile is In essenlial
component of ,uideline application.
These Cuidelines allow evaluation and
documenlation for a v.riety of activities.
ranLlins from those with larae. complex
impacts on the .quatic environment to
those for which the imp.ct is likely to be
innocuous. II is unlikel)' th. t the
Cuidelines will apply in their entiret)' to
.ny one activil}'. no mailer ho,,'
complex. 11is .nticlpated that
substantial numbers 01 permit
.ppllcations will be for minor. routine
aCllvilie. that have little. if an)'.
potential fat significant deJTIdalion 01
the aqualic environment. 11generally is
not intended or expected that extensive
testing. evalualion or analysis will be
needed to malee findings of compliance
in such routine cases. Where the
conditions for Ceneral permits a~ met.
.nd ",here numerous applications for
similar activities are likel),. the use of
Ceneral permits will eliminate repetiti\'e
e\'aluation and documentalion for
indh'idual discharges.
fbI Thr Cuidelines user. kcluding the

agency or agencies rrsponsible ror

)

~I!:f Ihrr~ is II reaseneble prnhab.lily
uf c:ht.-:Tllc..' conlaminalion. cnnducl th~
"r'I,fc!,n.te tests accordlnilio th~
5t!C1101I on EV4lluaiionlind Teltlng
H 23\) !iJ'
lJ! Idcnlify appropriate and

praLllcilble chanses to Ihe project plan
10 minimize the environmental impaci of
Ihe c.schllllle. lIased upon the
specialized methods of minimiution of
''''pacls in Subpar' H.

11.) Maleeand document Factual
D~lcrminations in I230.11.
(il Maleeand document FindinS5of

Compliance U 230.121b)' compliring
FIIClu:.1Determinalions with the
requ!re:nents lor dischallle 01 f 230.10.
This oulline 01 the step' to follow in
u~jn8_theCuidelines Is simplified fur
purposes of illullfation. The actual
proc~ss rullowed may be Iterative, wilh
the resuhll 01 one slep 1~.dinB 10a
r~examjnDlion of previous 'Ieps_ The
permillinB authority must address all of
thl: ielc\'ant provisions of the Culdelines
In reachinB I Finding of Compliance in
an indj\-idual calC.

)
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I230." Fectual determInation.. __".
The permining aUlbority shall

determine in writing the potenUal short. (
term or Ions-terra effects 01. proposed \.._.
dischll'le of dredged or fill maleri,.r on
the phYlic.l. chemical. .nd biological
components of the aquaUc en\'ironmenl
in light of Subp.rts C-F.Such factual
determiriations shall be used in f 230_1:!
in makinB findIngs of complilnce or non
compliance with the resuu:lions on
di.chal'le in 1230.10. The evaluation
and tesllng procedures descri:'ed In
t 230.80 and t Z3D.e1or Subp.nt C shall
be u.ed II necess.ry 10mike. find shall
be described in.• uch detennin.tion- The
delemalnatio!11 of effects of each
propolCd discharge shall include Ihe
following:
(a) PIIl'sicol substrott: de/t:nn;nol;ons

Determine the nature and deBree of
ecreet lIl.t lilt: propo.ed dischllrge wm
have. indiVidually and cumul.ti\'e1}', on
lIle charaeleri.tics of lIle .ubslr.te al
lIle propoled dilpol.1 .ile.
Consider.tion .ball be ,iven to the
similarily inparticle .in. Ib.pe .• nd
deBree of comp.clion of the malerial

--...

Subpana; B ."d C.• 'Ier !;oruiderltholll ur
Subparl' c-r.with special ~mpha~ls on
the per,illence end perm.nence 01Ihe
ellecl. outlined in thoit' .ubp.rt, Undrr
,heae Cuidelinel, e,rect, contnbulins It'_
.isni!ie.nl des,ad.1lion considered
IndIvidually or colleclivrly. Include
IIISiBnificanlly .dverse erreCl101 the

disch.l'le 0' pollutant, an human huhh
or weU~re. indud!ns bUInOIIImiled 10 (
ef'ect. on municip.1 w.ter .upplies.
plank Ion. rilh, .heJllish. wildlrf.e.and
.peci.1 .qualic site •.
(Z) Signific.ntly adverse effecls of the

di.ch.rae of pollut.nt. on life Ilages 01
aqu.tie life .Dd other wildlife depelldenl
on aqu.tic ecolyslems. including the
.... nder. concentration .• nd Ipread of
pollul.nl. or their byproductl outSIde of
the dispo.al .ite throuSh biological.
phYlical. and chemical procell!!':
(3) Significantly .dvene effects of the

di.chal'le of pollut.ntl on .qoalic
eco.y.tem diversity. productivity. and
Itability. Such eUect. mlY include. bul
ate nollimited to. lOll of Ii.h lind
wildlife habit.t or 10.. of the clpaciry of
a wetland 10 a.. imilale nulrientl, purily
w.ter. or reduce wave energy; or

(4) Sisnificantiy adver.e effect. of
di.ch.fle of poDutan'l on recreational.
ae.thelic. and economic values,
(d) Except a. provided under

t 404(b)(2). no dischal'le of dredBed or
fill m.terial Iball be permit led unless
appropri.le and practicable steps have
been laken which wiJIminimize
potential .dverse imp.cII or the
di.ch .... e on the .quatic ecos)'slem_
Subpart H id~ntlfiel such possible sleps_
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'4J FO'racllOIllS ,ubjecl to NEI'A.
where the Corps of EnBiD~en is the
pennillinB asency. the .n.ly.i. of
ahem.tive. required for NEPA
environmental document •. Includins
lupplemenlfll Corpl NEPA documents.
will in 1I10ltca.e. provide the
Inlonnallon for the ev,lu.lion of
ahem. live. under thele Cuidelinu- On
occa.ioA, lhell! NEPA dDcument, m.y
addre" • bro.der ranse of .Itemalive.
than required to be con.idered under
this par.BT.pb or may not bave
con.ideted the altemaUves In .uffident
detaU 1.0 te.pond to Ibe requirementl of
the.e Culdelinet. In the latter cate. it
may be neee .. ary to .upplemenl thele
NEPA doc:wnenl. with thi•• dditlonal
'nformation.

(5) To the extent that practicable
altemative, b.ve beeD Identified and
ev.luated under a Co•• tal Zone
M.nqemenl proJfam. • t zoe program.
or other plann!na procel ••• uch -
ev.luation .hall be con.ldered by the
penn.lltins authority a. part of the
consideration of altero.Uvet under lIle
Guideline •. Where .uch ev.lu.lIon is
Ie.. complete thu tha' contemplated
under thi•• &ab.ection.It IDWitbe
auppJemenled ac:cordinsly.•
(b) No di.chUJe oC dtedsed or rm

material .haJJ be permllled if It:
(1) Cau.e. or contributes. arter

con.lderatioD of dilpolal .lte dilution
and di.penion. to vlolatloOl of any
applicable State waler quality Ilandant;

(2) Viol.te. any applicable toxic
effiuent .tandard or prohibition under
leclion 307 of lIle Act:

(3) Jeopardizes the continued
exi.tence of .pecies lilted al
end.nsered or thre.tened under the
End.nsered SpeCies Act or 1973.as
amended. or reluhl in likelihood of Ihe
deltruction or adverse modification of I
habitat which IIdetermined by lIle
Secretary of lDterior or Coaunerce. as
appropriate. to be a aitic:aJ habitat
under the Endansered Specie. Acl of
ltl73. a. amended. If an exemption·has
been sranted by the End.nBered Species
Commiltel!. the lerm. of luch exemptJon
.han apply in lieu of thislubpar.,raph:
(4) Viol. tel .ny requirement imposed

by the Secrelary of Commerce to protect
any marine .anctuary de.iBnated under
Tide W of the Marine Protection.
Re.e.rch, and S.nctu.arilll Act of lin,
(c) Except as provided UDder
I4Ot{b)(2).no di.chafle of dredaed or
rillmaterial .h.U be permUted which
will cau.e or contribute to 'ianificant
deBT.d.tion of lIle waters of the United
State •. Findinsl of lisnificant
deJfad.tion related to the propoJed
eli.ch'l'Ie .b.n be ba.ed upon
appropriate f.clual determin.tions.
e\ aluation •. and te.t. required by

SUbpart 8-CompUanceWIth 11'1.
Qulcklln ..
• 230.10 R_McflonI on .. ct.,.,.,
Noll.-kcaule olher .. w. lilly .pply ID

p.NiCIII.,died1.... ' •• nd bee .... e Ihe Corp.
or Enfjneen or SI.11r 40C.~nc)' mer h. ye
.ddrtioaaJ pl'OOedur.t and lub•._,,"
requin!_nll. I diac:lt.ute c:amplYIII,.. 11111M
retlUin!lDeDI0' theH CWdel~. will nOl
.ulorallicaUy ~c:clft • permlL
Ahhcnashall reqwl'I!rDent. ill IZlO.10

mu.1 be met. the compli.na ev.lu.tion
procedure. will vuy 10 reflect tbe
IeriOUlnell of lhe polential for .dver.e
imp.cll 00 abe aqu.lic ec:ocy.lem.
po.ed by .pec:lfic dted,ed or fiJI
m.terial diac:batse aclivlUeL
(.) Excepl al provided WIder

t 4Ot(b)(2).DO ditchafle 01dredred er
nilm.leri.1 Ihan be penN lied If lIlere i.
a practicable altem.Uve 10 the propo.ed
di.chafle which would have Ie..
advene impact on lIle aqu.tic
ec:o.y.lem. 10 10Dla. the altemalin
doe. nol have olher .. iJn.Ilicanladver.e
environmental con.equencel.
(1) Far the pwpole of lIlit

requirement. practicable allem.live.
Indude. but are not limited 10:

(I) AcUvJtiel wbich do not Involve a
di.chal'le of dtedpd or fill m.teri.1 inlo
the w.ten of the UnUed St.te. or ocean
waten;
(II)Dilch.l'les of dredpd or fill

m.terial at other locationl In waten of
lIle United State. or ocean waters;
(2)An altematln I. practicable if it I.

available and capable of beiDl done
.fter tuilll into consideralion cost.
eqUns t2chaoIOBY.and lo,iltics in hght
oC overall project purpo.es. J( It is
otherwite a practicable ahemati~e. an
are. Dotpre.ently owned by the
.pplicant which could re.sonably be
obtaiocd. utilized. expanded or mane,ed
In order 1.0 fulfill the b.sic purpose of
the propoled activity m.)· be
considered.
(3)Where the activity assod.led with

• dilchal'le which is proposed ror a
Irpec;jal.qu.tic alte (a. defaDedin
Subpart E) does aot requite accel! or
proximity to or .llinS within the special
.qulltic .ite In que,Uon to fulfill its basic
purpo.e (i.e.. I. not "water dependenl").
practicable .ltemaUves Ihllt do not
Involve .pecialaqu.tic .ites are
pre.umed to be av.il.ble. uNeli clearly
demonllr.led olherwile. In .ddition.
wbere a di,ch.rse i. propoled for.
,pedal.quaUc .ile. all pr.cticable
alternatives 10 the proposed dilchartre
which do Dol iDvolve a dischal'le into a
.pedal 'qWltic .ite are pre.u.med to
bave'le ... dvene impacl on lIle .qu.lic
eco.y.lem. unle .. de.rl), demo.lrated
otherwi.e.



(iiI Currenl velocity. direclion. and
variability al the dilpo.al .He;
(iii) Desree of turbulence:
(~vlStratification allributable 10

causel such •• obltruclions .• alinity or
densily profilel at the dl.posal Itte,:
(v) Di.Cha,..e vellel ,peed and

dinction. if appropria Ie:
(vi) Rate of di.charsc:
(viiI Amblenl concentration of

conltiluml. of Inlerest:
(viii) Dredled malerial characteristics,

particularly concentrationl of
con.tltuenl •• amounl or material. type of
material (.and, silt. clay. etc.) and
aellllni velocitie.:
(Ix) Number of dilchafle actions per

unit of lime;
(x) Other facton or the di.pos.llile

that affect the ratu and pallerns of
mlxl...
fa) IRt~rminalion II/cumuJaiive~n~cuan the aquatic ectnY6tllm. (11

Cumulative impact. are the chanle, in
an aquatic eco.y.tem that an
attributable to the collective errecl of a
number oCindividual di.chlfl" of
dredaed or fill materiaL Althouah the
Impact or a particular dischal'le may
constitute I minor cheRIe in Itsell. the
cumulaUve enect Drnumerous IUch
piecemeal chanaea ean result in a major
impairment or the water resourcel and
interfere with the productivity and
water quaUty of exl'tina aquatic
eco.y.tems.
(2) Cumulative errecll attributable lo

the discha .. of dredsed or fill material
in waten oCthe United States should be
predicted to the extent nuonable and
practicaL The permltUns authorilY ,ban
coUect in(onn.tloll and .olicit
infonnation from other sources aboul
tbe cumulative impacl' on the aquatic
ecosYltem. Thl. information .hlll be
documented and considered durins the
decislon.makinl procelS concerninl thl!
evaluation of individual permit
applications. the issuance of a Ceneral
permU. and monilo~ng and enforcement
of exi.lina pennlts.
(h) IRlermino,ion of s~ondar)'

rfl~ts lin the aquatic rCDsyslllm. (1)
Secondary errecl. are effecls on an
aquatic eco'Yltem lhal are associated
with a dilcharse or dredsed or fill
material,. but do not resull from thl!
actual pSacemenl of the dredaed or fill
material. InCormation aboullecondary
effectl on aquatic ecosysteml shan be
conaidend prior to the time fmllsecllon
404aclion Is taken by permlUinS
aUlhorities.
(2) Some examples of seconda'l'

eRects on an aquatic ecosy'lem are
fluctualinl water levels in an
impoundmenl and downslream
associaled with the operation of I dam.
leptic tank leachins and surface runon
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Con.ideration .hould al.o be ,iven to
the pollible 10.. 01environmenlal
VIIlue.(I230.211end to action. for
minimizina Impact. (Subpart HI.
Conlld~ration .han include the
propoltd method. volume.locatioln. and
rale of dilcharse. a. well a. the
Individual and combined effect. or
currenl p.tterns. water drculaUon and
nuctualionl. wind and wave acUon. and
otber physical fadotl on the movement
of .u.pended particulatel.
(d) Contaminont determinations.

Detennlne the desree 10which the
material propoled for dilcharse will
Introduce. relocate. or increa.e
contamlnantl, Thl. determination Ihall
con.lder the material to be dllchl"ed.
the aquatic environment at the proposed
dispo.al .ite, and the availability oC
contamlnanll.
fe) Aqua/k: «:Dsplem Gnd IITBanism

determinolions. Delermlne the nature
and delree DC effect that the propo.ed
dilcha"e will have. both individuaUy
and cumulatively. on the IlnIctun and
function of the aquatic eco.y.tem and
o,.anllm •. Conslderatian .hall be liven
to the effect at the proposed di.po .. 1
.lte of potential chaftlll!l in lub.lnte
char8cteruUCI and elevaUon. water or
.ubltrate chemistry. nutrients. curren ...
circulation. nuctuation. and .. Unity, on
the recoronlullon and existence of
Indllenou. aquatic o"anllms or
communlliel. POlilble lOll or
environmental value. (I 230.31).and
action. to minimize Impact. (Subpart H)

•• hall be examined. TulJ a. described in
t 230.81 (EvlluaUon and Tellin.'. may
be requlred to provide fnfonnation on
the effect of the dilcharae material on
communitiea Drpopulations of
0flanl.ml expected to be exposed to il
(I)Proposed disposal sil~

det~rminotions., (1)Each dl.posal .lte
.han be .peclfied throuah the
application of these Guidelines. The
mhdna zone .hall be confined to the
smaUnl practicable ~lIe within each
specified disposalsile that Is consistent
with the type of di5pemon determined
to be appropriate by the appUcation of
lhell! GuideJinl!l. Ina rew .peclal cases
under unique environmental conditions.
wbere there it adequate justificalion to
.how that wide.pread dilpersion by
natural mean. wiDrelUlt In no
slsnlficanlly advene environmental
effect'. the discha'1ed material may be
intended to be spread naturally in a nry
lhln layer over a la'1!e ana of the
.ubstrate rather than be contained
within tbe dilposalslle. +

(:!) The permitting authority and the
Regional Administrator .hall consider
the followlns ractors in determinlns the
acceptability Dra proposed mixln. zone:
(i) Depth of water at the di.posalsite:)

)

)
)

proposed for dilcha,..e and the material
conlti'u'inllhe lubslrale a' the dilpoul
slle. and an)' pOlenlial chanle, in
lub.tra'e elenlion and bouom
contoun. incJudina chanlel outside or
the dispo .. l lite which may occur as a
nlult or erolion •• Iump.,e. or olher
movement of the dilcharsed ma'erial.
The duralion and phYllcal extenl or
.ub"r8te chanles shall allo be
considered. The po.sible lOll or
environmental value. (I 230.201 and
actions to minimize 'mpact (Subpart H)
.hall alao be considered in m.king then
delermlnations. Potential chanles in
.ubltrate elevation and boUom conloutl
.hall be pndlcled on the basis Dr'he
propoled melhod. volume: loCation. and
rate of dllcharse. II well a. on the
IndlYidul and combined effeclJ of
currenl patterns. water drculaUon. wind
and wIVe aCtion. and other phYlleal
factors that may arrect the movement Dr
the dbcharsed material.
(b) Water ci'rculation. Puctuolion. ond

.olinllY determinations. Determine the
nature and de,ne of errect thai the
propo.ed discharse will heYe
Individually and cumulatively on wlter.
current paUems. clrc:ulation Indudina
doWlUlream flo"'" and normal water
fluctuation. Conllderatlon Ihall be liven
to water chemistry •• alinlty. clarity.
color. odor. ta.te. dillolved,.a.levels.
temperature. nutrients. and
eutrophication plul other appropriate
characteristiCi. Conllderatlon Ihall also
be liven to the potential diverlion or
obstruction of flow, alterallona Dr
haltom contours. Drother 'ilnilicant
change. iD the hydrolOSicre,ime.
Additional considera!ion of the possible
lOll oC environmental values (i230.23-
.2S,and actionl to minimize impacts
(Subpart HI. shan be uJed in makins
then determinations. Potential
.i,nmeant effecll on the current
palleml, water circulation. normal
water Ductustion and nlinic" ,hall be
evaluated on the basis of the proposed
method. volume. location. and rate of
discha"e.
(c) Suspended particulate/turbidity

determinatiolls. Delennine the nBture
and delree or errect tha' the proposed
dlJcharse will have, IndividullI)' and
cumulatively. in terms of potential
chanres In the kind. and concen'ralions
of suspended partlevllte/turbidlty in the
"iciniay of the dilposal lite.
Consideralion shall be siven to the grain
lize DC the materill proposed for
dilchllrse. the shape Bnd .ize 01 the
plume or suspended particulates, Ihe
duration or the dischlrse and resultIng
plume and whether or not the pntenhBI
changes will caule violltions of
applicable water qua iiI)' Ilandards.

)

)
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last long enough. Sighl-dependent
species may suffer reduced feeding
abilily leadins to limiled growth and
lowered resilClnce to disease if high
fevel. of luspended partIculates penist. (~
The blol08icaland chechemical con.ent
of the suspended malerillllllay reacl
w.th th.. diuolved o~yaen in the water.
which eMn relult in oxyaen depletion.
TOllicmetals and organics. pathosens.
and viruscs absorbed or adsorbed to
r,ne-grained particulale. In the malerial
mllYbecome bioloBically avanable to
orllanisms eilher in the waler column or
on the .ubltra.te. Significant increases In
luspendr.c! particulate levell create
lurbid plwnes which lire hiShly "jlible
and lIutheticaUy dllpleutng. The
exlent and persicttr.ce of these adverse
impact. caused by discharau depfnd
upon the rr-I.live increase in suspe:"J-=d
pDrtlculatu above ahe amount occurring
naturally. the duration oJ the hiaher
levels. tbe current paUem •. Wilierlevel.
and fluctuations present when such
dischaflles occur. the velume, rate. lind
durlltion or the discharge. parUculatc
deflosllion. and the seuonal timing of
lhe disch -,e.

I230..22 Wat.t.
(aJ Wllter is the Pllrt or the .qullllc

ecosystem In which organic lind
Inorgllnic con.Utuenllllre dissolved and +-,
luspended.1I conslitutes pari of the .'
liquid phase and is contained by the \
subs Irate. Wllter Jorms Pllr1or II .-
dynamic aquatic life-supporting system
Water clarily. nutrients and chemical C
con lent. phy.lcaland biolollical content.
dissolved gal levels. pH. snd
temperature contribute 10 its li(e-
sust.inins capllbililies ..
(b) Possible lOISof envlronmentall

characlerillics and vllluel~The
discharse of dredlled or fill malerilll can
chllnge the chemistry and the ph)tsi::a.1
characteristics or the receiving waler at
a di.posal site through the introduction
of chemical constituenl. in suspended or
dis.olved fOnD.Chan,es in the claril)·.
color. odor. and taste of waler and the
addilion of contaminants can reduce or
elimInate the suitability or water bodIes
Jor populations or IIquatic organisms.
and rOt human consumption. recreation.
lind aeslhetics. The inlroduction or
nutrients or organic material 10 Ihe
waler column al • result of the
discharae can lead to a blSh biochemical
oxygen demalld (BOD,. which in tum
can lead 10 reduced dissolved oxygen .
thereby pOlentially anecting the survival
of many aquaUc organisms. lncreue5 in
nutrients can favor one sroup or
orsanism, such as alBae to Ihe detriml!l~'
of olher more desirllble t)·pes such as
submerged IIquatic "eSllalion. ~\
potentially causing adverse health •J
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t 230.20 Subalr.te.
(a) The lubslrale of the IIqualic

ecosYltem underllel open Wilen or the
Uniled Statel Ind constitutes the
surface of wetland •.• 1consists of
olllanic and inorganic loUd materials
find inc;ludeawater and ether "quid, or
S.le. thllt fill the space, between solid
particle •.
(bl POllible lOll of en"ironmenlal

characterlsti" and vlllues: The
dilcharge or dreqed or fill material ClIO
re.ult in vllrylns deJM!esof chanBe in
the complex phYlical. chemir.Ml.and
bioloBical charlcteristlcs ul Iht'
subllrate. Oi_charge, which ohf!r
substrate elevation or contours can
result In chanae. In water circuilltion.
depth. current pallem. water fiuctualion
and waler temperature. Discharge. may
ad"enely affect bouom-dwellinl
urganisml at the lite by smotherinl
Immobile forms or lorcins mobile form.
to misrate. Benthic form, present prior
to a di.ch.rae are unlikely 10 recolonize
on the dlsch.raed material if It il very
dillimilar from that or the disch_rae
site. Erosion. .Iumping. or laleral
dlspillcement or .urroundiRJ bOllomof .
such deposita can adversely .ffect area.
or tbe substrate outside the perimeten
of the dilposalille by chansins or
destroyinS habital. The bulk and
composition of the discha"ed material
and the location. melhod. and timins of
dischallle. may all inRuence the de,ree
or impact on the substrate.
f 230..21 Suspended partlc:uleltu/,utbldlty.
(a' Suspended particulates in the

aquatic ecosystem con~i,stof fine·
srained mineral padictes. usually
Imllller than lilt, and orranic particles.
Suspended Fart.iculates may enter waler
bodies as a resull of land runoff.
fioodins. vegetative and planktonic
breakdown. reJuspension of boUom
,ediments. and man's activities
Includins dredsin, and fiWns.
Particulates may remain suspended in
the water column for ,'ariable periods of
lime a. a re.ult of luch (a,tors IS
agitation Dfthe water mass. particulate
spedfic IreviCy. partide shape. and
physical and chemical properties or
parlide surface •.
(b) Possible loss of enviroDmenlal

characteristics and values: The
discharge of dredged or nil inaterial can
resullin sreatly elevated levels o(
.uspended particulates in the water
column for varying lengths of time,
These new levcls may reduce lisht
penelration and lower the rale or
photos},nlhesis and .he primary
productivic), of an aquatic area if they

fUlua' delermin.lfonl and Ihe flndlnll' of
c...mp....nce 01 non.comph ..ner In SU"'P"" B

from residential or commercia'
df!velopmenls on fIll. end luchllte lind
runoff Irom a .anilllry IlIndrilllucllted In
wlllcrs of the US. Acliville. to be
cOJnducledon felt land ereated by the
cJische~e or dredged or liIIma lerilll in
Wilier. of the United Slete. mly fla"e
lecondary impacts within thou waler.
which Ihould be considered in
evalultil1l the impact of creating tho.e
,.. ,llInds.
I230.12 Finding. of compflllnc:eor non
comp'lance ",lin the r.at,lCtlone on
diac:llarv"
(ilIOn the basil of thel" Cuidelin!!.

(Subparts C Ihroujth Ct the propasecJ
dilpolallliles for the discharse or
dredged or fill mllerial mUlt be: +

(1) Spedfied III complyin. with the
requirements of these Culdeline.: Clr
(Z, Spedfied IS complyins with the

requirements of these Culdelines with
the induslon of appropriate and
practicable dlschllrge conditions (~I!I!
Subpart H, to minimize pollution or
advene effec.. to the affected aquatic
ecoly.tems: or
(3, Specified as fallins to comply with

the requirements or these Culdeline.
where:
(I) There is a practicable altemalive to

the propo.ed discharge that would have
less adverse effeCIon the aquaUc
ecosyslem. so Ions os .uch aliemllUve
doel nol have other signmalnt adverse
environmental consequences: or
(ii) The proposed discharae wjIJ resuh

in sisnmeant degradation or the aquatic
ecosy:olem under I230.10(b)or (c): or
(ili) The proposed discharae does not

indude all appropriate and practicable
me85urllolto mmimize potential harm to
the aquatic ecosystem; or .
(iv) There does not exist sufficient

Informalion to make a realonable
judgment as to whether the proposed
discharge will comply with these
Cuidelines.
(b) Findings under this section IhaH

be set forth in writing by the permillins
authority for each proposed discharae
and made available 10 the permit
applicanl These fhldings shalllDclude
the ractual delermll~ations required by
t 230.11. and a brief explanation of any
adaptalion of these Cuideline. to the
ac!i\'ily under consideratton.ln the ease
of a Ceneral permit. such finding. lhall
be prepared al the lime of issuance of
that permit rather than for each
•ubsequent discharge under the
lIulhority of Ihat permit.

Subpart C-PotentlallmpaCb on
Physical and Chemlcat CharacteristiCS
of the Aquatic Ecosystem
Nole.- The cf(~c(Sdescribed in Ihtl

luboart Ihould be cONiidered in maldl\Rthe

85350 Feder~1 Re~ister I Vol. 45. No. 249 I Wcdnes.day. December 24. 1~60 I Rules and Ref(ulalions



t 230.:11 flail, crua18c:eanl.mollusks.nd
ather aquatic organlamsln the roodweb.
(a) AquaUc 0flani.mJ in the food web

include. but are nollimiled 10. finfish.
cruslacean •• mollu.b. inlecls. _nnehds.
planktonic oflanilml. and th~ plants
and animals on which they feed and
depend upon for their needs. All forms
and life .talU of an oflanism.
lbrouShoulltlleosraphic ranBe. are
included in tbl. cale,ory.
(b) Possible lOll 0 values: Thr

dilcharse of dredsed or fill malerial ciln
variously arreel populations of fISh.
crustaceans. mollulb and other rood
web orsanilms lhrou,h the release of
contaminant. whieb adversely affeCI
adultl. luvenile •• larvae. or eg5. or
naull in the ellablishment or
proliferalion of an widelirable
competitive specie. or planl or animililtl
the expense of lbe desired resident
species. Suspended particulates lellhnl!
on attached or bur.ed ea' can smolher
the cal by limllins or sealins off Iheir
exposure to oxy,enaled water.
Dischafle of dred,ed and fill matcriill
may result in the debOilalion or death of
sedentary oflan~m. by smolherina.
exposure to chemical conl.minanls In
dil$olved or suspended form. exposure
io bi,h level. of suspended parhculales.
reduction in food lupply. or alteration of
the lub.trate upon which they are
dependent. Mollu,kJ are particularl)'

[b] Pos~ible loss of ,...Iues: Thl' major
potential impacl' ORthrealened or
endanserl!d 'pecies from the disch.rae
of dredled or fill mlterial include

(11Coverins or otherwise directly
kilhnllspeciu;

121The impairment or destruction of
habitat 10 which thele species are
limited. Elements of the aquatic habitat
,,-hich are parlicularly crucial to Ihe
continued survival of lome threatened
or endanseted apecie, include adequltte
sood qUlllilywater. Ipawnina and
maturation area •. nellin, .reas.
protective cover. adequlte and reliable
food .upply. and rellins area, fot
misratory Ipecie •. Each oCrhese
elements can be adversely affected by
chanael in either the normal wlter
conditiDn. for clarity. chemical contenl.

• nutrient balance. cfjssolved.oxysen. pH.
temperature. '1IIinlly. current pallems.
cln:ulatlon and nUCluaUon.or the
physical removal of habitat; and

(3) facllilatins incompatible aCli\'ilies.
(c) Where conlultalion with the

Secretary of the Interior occurs under
Seclion , oC the Endanaered Species
Act. the conclusions of the Secretary
concerni", the impact(.) oC the
dlschafle on threatened and end_nleted
species and their habitat shall be -
considered final.

12,4,

Subpart O-PotenUallmpacts on
Biological Characteristics of the
Aquatic Ecolystem

'NDle.-The ImpaCl1de.cribed in this
,ubplrt ,hould be consideredInmaldlllihe
ractua' delenninllton. Ind Ihe Iindln,l of
complianceor ntln-complianceinSubp..rt B.
f 2:10.:10 Threatened and endangered
lpecieL
(a) An endanlered Ipecies Is a planl

or animal in danser of extinction
throuahout all or a slsnllieant portion 01
its ran,e. A threatened species isone in
dan,er or becomina an endan,ered
species in the foreseeable future
throu.bout all or a liplficant portion of
lis ran,e. Ullinls of threatened and
endanleted .pecies as well a. trilical
habitats are maintained by lom~
individual Slatel and by the-u.s. Fi.h
and Wildlife Service or the Dep.rtment
oC the Inlerior (codified aMually at 50
erR t 17.11). The Department of
Commerce has authority over lome
threatened and enda",ered marine
mammals. fi.h and reptiles.

t 210,25 s.tlnlty .acHenl •.
IIISllrnily "adien" form where lilt

water from the ocean meers and milles
wllh frelh water from lanci
(ltl Possible Iou of environmental

characteri,'ics Ind valuea: Obstructions
which divert or re.trict flow or either
Irelh or sail watet may chinle existinS
salinity Ir.dientl, For example, parli.1
blockina of the entrance to an estuat')· or
river mouth th_t slanlliandy reslrict.
the movement of the ._11water inlo and
out 01 thai arel can eRectively lower the
volume of .. It water available for
mixi"" ",,'lIhlnthat estuary. The
downstream mi,ralion of the aalinlly
Iradienl an occur. dilplacing the
maximum ledimenlatlon zone and
requiri"l •• linlly-dependentaqualic
biota 10 adjult to the new conditionl.
move to new location. IIpOlilble. or
perish, In the freshwalet %one.disch_fie
opera lion, in the upstream telfoRs an
have equally adverse Impacts. A
sianincant reducllon In the volume of
fresh water movilll into a.nestuary
below thaI which IIconsidered normal
can alleet the 10caUonand type of
mixllll thereby chaftllna the
characteriltic .aUnlty pattern •• The
re.ullin, chansed drcuJatlon paUern
can caUIe the upltream milraUon of the
salinity vadlenl dlsplacln, the maxJmim
.edimentalion zone. Thl. mlsraUon may
aflect thOle 0flani.ml thai are adapted
to fre.hwater environments. IImay allo
aRect municipal water supplies.
Nole_Po .. lbleactionstominimize

adyerse impltt&rel.ntinl,lte c:blrlCleri.t1a
Cln be foundInSubpartH.

)
~

)

eUects, ob,ectionable tutes and odors_
and other problems,

§ :UO,21 Curr~t paherns and .aler
circulation.
IIICurren. pillerns and wlte:

circulation are the physical movements
or water in the aquatic ecosystem,
Currenls and circulalion respond to
nalulallorcel as modified by blSin
lihape and cover. physical and chemical
characteristics of waler "rati and
maues. and eneflY dillipati", laclon.
(bl Possible loss of envlronmenlal

charllcteristics and values: The
dischllttle of dredsed or fill malerial can
modify cumnt pi Items and waler
circulation by obstructi"l nuw. chanainS
Ihe direction or velocity 01waler now.
chllnsinl the direcllon or velocity of
water now and drcullilion. or otherwile
chllnlinathe cfjmensions 01a Wiler
body. A. a relull, adverse chlnses can
occur in: location. .tructure. and
dynamiCi 01aquatic communities.
shoreline and labstrale erosion and
depollton rates: the depolition of
suspended particulatel: the rate and
exlenl of mlxi"l of dillolved and
suspended ,:omponentl 01 the waler
bod),,:and waler slratification.

1230.2. Normal.ater ftuctuattOftL
Ca)Normal waler nuclualions in a

nDluralaquaUc ,yslem consist or daily.
sealonal. and annual tidal and nood
nuctuations In water level. Biolosical
and phYlical components of such a
system are either attuned to or
charaC1eri%edby theu periodic water
fluctuations.
(bl Possible loss or environmenlal

characleristics and values: The
dlsc:hafll! of dredaed or fill mat~rial an
aher the normal waler-Ievel nuctualion
pillem of an area. resultins in
proloRaed periods or inunda tion.
eugerated exlreme. of hiBh and low
""'ater. or a italic. nonOucluatin&water
le\·e).Such wllter level modificalioRII
"'2.)' chanse sllinlty p"Uems. alter
erosion or sedimenlalion rales.
aura\'lte waler tempera lure extremes,
and upset the nutrient and dissol,'ed
oxreen balance or the aqualic
eco~)'ltem, In addition. thele
modific.tions can alter or destro)·
communities and populations of aqualic
animals and veaetation. induce
populations of nuisance oflanisms.
modU)' habitat reduce food suppltes.
restncl movement of aquatic fauna.
destroy spawni"l areas, and chanae
adjacent. upstream. and downstream
areas.

)
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f 230..2 Mudft."
(I' Mud Oltl are broad nat .re.s

.Ionl the lea coast and in cOlstal rivers
to the head of tidal influence and in
inland lakes. ponds. and riverine
sy,tems. Wben mud nats are inundated.
wind and wave action lI1ayresuspend
bottom sediments. Coastalll1ud nats are
exposed at extremely low tides and
Inundated at hilh tides with the water
table at or near the surface of the
substrate. The .ubstrate or mud nalS
contains olllanic material and particles

t:
._

(31Wetland vegelahon cl)nsists of
planls Ihat require salurated sOlb 10
Jurvlve (obllgale wetland planhl as ~ell
as planls. includlR, cerllin trees. thaI ,,_
8ain 8 competitive advlntaae over \.....
olhers because they can toler. re
prolonled wet .oil condilions and th"'Ir
competitors cannot. In addition 10 pIan.
populations and communities. we.lands
Ire delimited by hydrological and
physical characteristics 01 the
environment. Theil! chlr.cletisllcs
should be considered when ,"'ormallon
aboul them is needed 10 supplement
informaUon a,".il.ble about ve8elallon.
Drwhere wetland vegecation has been
removed or is donnant.
(b, Possible 1011of values; The

dilchallle or dred,ed'or fill malerial in
wetland. Is likely to damage Drde"ro~'
h.bit.t and adversely arrect the
biol08ical productivity of wellands
ecolystem. by smotherins. by
dewaterin .. by permanently noodlng_or
by .herinl.ubltrale ell!v.lion or
periodicity DCwater movement. The
addition ~I dred.ltd or fill Jnaterial may
deltroy wetland veletatlon or result in
advanc:ement of succession to dry land
.pecies.1t may reduce or eliminale
nutrient exchanalt by • reduction 0' the
syslem's productivity, or by altering
current pattern. and velocities" .---...
DisNption or eliminlUon of the wetland
system can delrade water qualitr by
obstNCtins cfrcul.Uon p.lterns that
Oush lallllt expanses of weiland
systems. by interrerins with the
filtr.tion lunction of wetlands. or by
changil"ll the aquifer rechallle capabiht)'
of a wetland. Disch.... es can also
chanle the wetland habitat vslee for
fisb and wildlife as discussed in Subparl
D. When dilNptiolll ir. now and
circulation patterns occur. Ipparenliy
minor loss of wetland acrea,e may
result in m.jor losses througb secondarr
impacls. Discha ... ins lillmaterial in .
wetlands as part of municipal. industrial
or recreational development may modify
the capacity of wetlands to retain Ind
store OOOdwllers and to serve 15 a .
buffer zone shieldl~g upland areas from
wave actions. storm damagc .nd
erosion.

125

t 230."0 $enc.uI"" and re'ugea.
(41) Sanctuaries and rerules consist or

area. de,i8nated under State and
Federal laws or local ordinance. to be
managed principally for the preservation
and uSP.of fish and wildlife resources .
(b) Possible loss of v.lues:

Sinctuaries and refuses mal' be anectl!d
by dischallles of dredled Dr fall m.lerial
which will:

(1) Disrupt the breeding. Ipltwnlng.
migralory movement. or other critical
life requirementl of relidl!nt or transient
nsb and wildlife resources:
(2) Creete unplaMed. eu)' and

incompltible human access 10 remote
aquatic arc.s:

(3) Crute the need lor frequent
mainten.nce activity.
(4' Result in the establishment of

undesirable competitive species of
plants and animals:
(5)Chanae the balance 01water and

land areu needed to provide eever,
food. lind other nsh and wildlife habUal
requirements In a way that modifies
,anctul")' or refule management
practices;
(6) Result In any of the other adverse

impe::tl discussed in Subparts C and D
a, the)' relate to a particultr sanctuary
or refuse.
t 230 .• 1 WeltandL
(.Ul) Wedands consist olarell that

.re inundated or saturated by ,urface or
8round water at a frequency and
duration lufficienlto support. and that
under norm.l circumstances do support.
• prevalence of veltetation typically
adapted for ure In a.turaled loil
conditions.

(2) Where wetland. are adjlcent to
open water. they 8enera1ly consUtute the
trans ilion to upland. The marsin
between wedand and open water can
best be established by specialist.
fammar with the local environmenl
particularly where ell1ersent veletalion
me... es with lubmeraed vegel.lion oVl!r
• broad .rea in IUch places"as the
lateral m.... in. of open water.
headwaters. rainwater catch bllins. and
8roundwater seeps. The landw.rd
marlin of wetlands allo can belt be
identified by specialisls familiar with
lhe local envlronment when vegelation
Cromthe two regioDs lI1ellle. over a
broad area.

Nale.- The nnp.ctl del~d in Ih..
lubpa,1 shavld be considered inmakin.the
'actu.' drlerminalian. and the linliinas or
c:ampU.nce or nan<amph.nc:e In Subpan B.
The delin,toon of .peci.1 aqualic: lile. il
found In • 2lO.:Jlq-tJ,

Subpar1 E-Potent~1 Implcta on
Special Aquatic Sites

sensitive to the dlScharac of m.tenal
durina perlodl of reproductIon snd
arowth Ind development due primarily
to their limited mobility. They cen be
rendered unlit for hum.n consumption
by t.lntina. by production .nd
accumulation 01 toxins. or by !fI8estion
and retention of pathogenic 0lll.nI.ms.
virulu. heavy metals or perl istent
.ynthetic o.... nlc chemicals The
dischallle or dredled or liII material can
redirect. delay. or stop the reproductive
and reedinl movement, 01lome specie.
of (ish and CI\Istacea. thus prevenlinl
•heir .arel.tion in aeeustemed pl.ces
such a•• rawnina or nursery grounds
and potentially lelding to reduced
populaliolll. Reduction 01detrital
reedlna specie. Drother representatives
o! lower trophic levels can impair the
now of energy Irom primary consumers
to hlaber trophic levels. The reduction or
potential elimination of rood chain
o.... nlsm populations decreases the
over.n productivity and nutrient export
cap,bllily of the eco,ystem.

t 230.32 Other wldHf••
(a) Wildille associated wilh aquatic

ecosystems are resident and transient
mammals. birds. reptiles. and
amphiblalll. .
(b) Possible 1011of values: The

dischallle 01dred.ed or fill m.teri.1 can
result lD the 1011or chanle of breeding
and nestlnl areas. escape cover. 'ravel
corridol1l.and preferred food sources for
resident and transient wildlife spede,
assod.ted with the aquatic: ecosyltem.
These advel1le imp.ct. upon wildlife
habitat may fault from ch.nles in
water levels, w.ter now .nd cifQJlaUon.
salinity. chell1ical cootenl .nd substrate
characteri.tics and elev.tion. Increased
water turbidity can Idve"ely aUecl
wildlife SjJ~cieswhich rely upon sisht 10
feed. and dlsrupl the re.piration and
feedinl of certain aqu.Uc wildlife and
food chain o.... nisms. The Iv.i1.bility
or contamin.nts from the disch.rse of
drcd.ed or fill material may lead to the
bioaccumul.Uon of such cont.minants
in wildlife. Chanles in such physical
an4 chemical factors of the environment
mly r.vor the introduction of
undeslr.ble plant and animallpec:il!s 8t
. the expense 01 residl!nt species and
communities, In lome aqultic
environmenillowerin8 planllnd animal
species diversity may disrupt .he normal
function. of the ecosvstem and lead 10
reductions in overall'biologic.l
productivity. ,
Note.-Pouible aclion. tonlinimiu

adverwe impscts te.anil", cb.r.ctcri'lie- of
biala.leal c:amponenu ollhe aquatic
ceasy.tcm eaa be round inSubpan H.
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§230.50 MIHMCtpaIand privale ",.Ie,
euppJ;eL

(8)Municipal and private "'ater
suppliu consill ollurfa« waler or
gtound water which il directed to the
in lake of a municipal or privale waler
supply Iyslem.
[b] rossible lOll of \'alues~ Discha'1les

can arr~ct the quallt,)' of water .upplies
with respect to color. taste. odor.
clIemical conlent and suspended
particulate concentration. In such a wa)'
a. 10reduce the nIne .. of the ,,'ater for
consumption. Water can be rendered
unp.latable or unhealthy by the
IIddition or IUlpended parliculales.
vlrusellnd patholenlc ol'Jlnilms. and
dissolved materiall. The expense of
remo"inB IUch lubSlancel brfore the
water il delivered for coalumption can
be bi8h- Dllcharsea may also arreel the
quantlly of wlter Ivailable for
municlplland private water supplies. In
addition. certain commonly uled water
treatment chemicals have abe potential
for combln1na with lome IUlpended or
dissolved lubltancel from dredled or
fill material to form other products thal
can have I toxic effect on coMumers.

1230.51 RKnlatlonal and commercial
fisherieL
'a) Recre.tlonal ud commercial

fisheries con.lst or harvestable fish.
crustacean •.• hellfi,h, and other aquatic
orsanilm. uled by man.
(b) POllible 10.. of values: The

dilcharse of dred.ed or fill materiall
can affect the lultability of recreational
.nd commercial r"hina punds al
hablt.1 for popul.tlons of consumable
Iquatic orsanismJ. Discharses can result
in the chemical contamination of
recreational or commercial filheries.
They may alia Interfere with the
reproductive luccess of recre.t1onal and
commerclaU,)' importanl aquatic Ipecies
throulh disruption of milr.tion and
spawni", areal. The introduction of
pollutants It criticallilRCI in their Sife
cycle may directly reduce populatiom C'f
commercially importantlquatic
o'1lanisms or Indirectly reduce them by
reducin, orsanilms upon which they
depend for food. Any of these impaell
can be of Ihort duration or prolon,ed.
depend in, upon the physical and
chemical impacts of the discharse and
the biololical availability of
contaminants to Iquatlc ol'Janisms.

Subpart F_potenUa' Eft_ell on
Hurn.n Use Charaeterlltlca

NOlc-- The erreclSdelcribf'd In Ihi'
aubp.rl .hould be c:an.idered Inmillin, .hr'ICI"'~drltnnin.lionl .nd Ihe rindin,. of
compl,.ncr or nonoCOmplianain Suhp." 8

126

incrullnS the level of IUlpcnded
pa"icuilles. Cor.1 oraanilm, Ire
ea;lremely lenlUive to even sliShl
reductionl in light penetration or
incre.. e, in IUlpended particulale,.
Thue adverse errect. "'i11 caule! a loIS
of productive coloniel which in tum
pro\'ide habil.tlor many 'peciel 01
hilhly lped.laed aquatic O'1lanisms.

I2)11.«5 fUtna and pool complex ...

(a) Steep lradienl lectionl of slteams
are lometlmel characlerized by riffle
and pool complexel. Such Itream
lecUon, are recolnluble by their
hydrauliC characteristics. The rapid
movement of water over. coarse
lubltrate in rimes telull. In a rough
Dow.• turbulent lurface. Ind hlSh
dilsolved oxypn levels in the water.
Pools are deeper area. allocl.ted with
rifflel. Pooll are characterized by a
slower .lteam velodty. a Iteamin, now.
a smooth lurface. and a finer .uhstrale.
Rime .nd pool complexes are
particularly valuable habltal for fish and
wildlife.

(b) POilible lou of values: Discharae
of dredaed or filUutetial can eUminlte
rime and pooIareli by dilplacement.
hydrolo,lc modification. or
ledimentalion. Activities which .ffecl
rime and pool lrea. Ind elpeciaUy
rime/pool ratlol. mlY reduce the
aerallon and filtratloD capablliliel at the
disch.rse ,lte and downstream. may
reduce .tream habitat diversity. Ind
ma,)'retard repopulation of the disposal
Ille and downstream waters lhrouSh
ledimentation and the acatlon of
un.ultable habUat The dilcharse of
dredged or fill material which alters
stream hydrololY may cause IcOUri", or
sedimentation of rimel .nd pools. •
Sedimentation induced throu,h
hydrological modification or as a direct
relult of the deposition of
uncoMolidlted dred,ed or fiUmalerial
may clos rime and pool arelS. destroy
habltatl. and acate anaerobic
conditionl. Ellmlnatins pools and
meanders by the dilcharse of dredsed or
fill material can reduce weter holdin8
capacity of streams and cause rapid
runoff from I watershed. Rapid runorr
can deliver larse quantities of nood
water In a short time to downstream
areas re.ultlna in the deslnlctlon of
natwal habitat. hiab property loIS.• nd
the need for further hydraulic
modification.
NOle.-PolSlblt actiON10minlmiu

advent Impact. on Ille ormlleri.1
chl,.cleriitiCi can be foundinSubplrl tt

)
)

)
)

Imllicr In .in thIn I.",d. The)' In!
eilhr.r unveleilled or ve8el.led on1)'by
IIRIIImIl,.
fbi pouible 101' or valuu; 'nIe

di,charae of dred,ed or rill malerial can
caule! chan,n in water circulalion
pillemi which may permanently nood
or dewalet the mud 1111or dl.rupl
periodic inundation. te.ultin, in an
inere•• e in tbe rale or erollon or
aa:retion. Sudl chan,el can deplele or
eliminate mud nal biola. forasins areas.
and nursery area •. ChangCl in
Inundallon patlern. can arrecl the
chemical and biolo,ical cxcha",e and
decompoliUon procell occurring on the
mud nal and chanse the deposilion or
SUlpended material .rrccUnS the
producllvlty of the area. ChanB&!Imay
reduce the mud nat', capaclly 10
dissipate ,torm surse tunon.
12~ .•3 Vegetated aMno...
(a) Veletlted Ihallows are

permanently Inundated areas that under
normal circumltance, IUPPOrt ,
communities of rooled aquatic
veBetalion. IUcb a. turtle .r .. 1and
eel.ra"in eltuarine or marine Iystems
as well al a number of frelhwater
.pecles in rivers and lake ..
fb) POlslble 10111of values: The

discharae of dmlsed or fill material can
Imother veptalion and benthic
oraanisms.lt may also crea,te unsuitable
condltionl for their continued visor by:
(1) chansinl water circulation patterns;
(2) relellina nutrients that inaelle
undesirable 11galpopulations: (3)
releasinE chemicals thlt adversely
arrect planll and animals: (41 increasing
,turbldHy levels. thereby reduciJII U,bl
penetration ud henc:e pholosynthesls:
and (5) cha",inB the capaclly of a
vegelaled shallow to stabilize bollom
materills and decrease channel
shoalinS. The discharse of dredsed or
fill mlterial may reduce the value of
vesetated shallows as nelUna.
Ipawning. aunery. cover. and forase
areas. a, weUas their value in
protecting Iborelines from erosion and
"'ave actions. 11may .110 encourase the
Irowth of nuisance veselalion.

1230... COrll'reef ..
(a) Coral reefs consisl of the skeletal

depolil. usually of caicareoul or
sllicaccous malerials. produced b}' the
vital .clivities of anthozo.n poi}'Psor
olher invertebrate orsanisms present in
srowinl portioM of the reef.
(b) POllible 1011 of values: The

di.ch .... e or dredsed or flUmalerial can
adversely arrecl colonies of reef building
oraanisms by bUl)'insthem. by relusins
contaminanll such as hydrocarbons inlo
the WIler column. by reducins liSh!
penetration through the WIler •• nd by

)
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c

121Pertinent relults 'rom lutl
previously earned out on Ihe m.leri.11I1
the extraction lite. or carried oul on
limilar m.terial ror olher pennilled
projects in the vicinily. Materials shall
be considered .imilar ir the sources or
contamination. the phYllcal
configuration of thr lites and the
lediment composition of the matetiall
are comp.rable. In !iShl of water
circulation and .tratification. lediment
accumulation and senerll .ediment
characteriiticl. Test. from ether sitea
may be relied on only if no chanllcs
have eeeurred at the extrllction lites tCl
render the re.vlts ilTClevant.

(3) Any potential for lisnilicanl
introduction of persi,tent pesticidel .
from land runoff orrercolation:

(4) A,nyrecords 0 spilrs or disposa' of
petroleum producls or substances
de.i,nated as hazardous under section
311 of the Clean Waler Act (See 40 erR
116):
(5) Information In Federal State lind

local records indicaUna lisnmeant
introduction of pollutants from
Indu.lrie •• munieipalUIe•. or other
sources. Includin8 type. and amounts of
wast!: r.;-terialli dischareed alons the
potential routes 01contllminants to the
extraction Iile: and
(6) Any poasibility 01the prelence of

substantial aalural depollts 01miner"ls
or other lub.lances which could be
telea.ed to the aquatic environment in
harmful quanUUes by ma;'l·induced
di.chal'le activitiel.

(e) To reach the detenninalions in
f 230.11 invoh'in, potential effects of the
discharse on the Characteristics of the
dispo.8'lite. Ihe narrative ",idance in
Subparts C-F Ihall be used Ilong with
the Jeneral evaluation procedure in
f 230.00 and. If necessary. the chemical
and biolo,ical testing .equence in
l :30.61.Where the discharse sile 15
adjacent to the extraction site and
subjeclto the same sources of
contaminaDts. and materials at the two
sites are .ubstantizlly similar. the fact
thllt the material to be discbal'!ed mllY
be • cerrier of contaminant. is not likei\'
to result In degradallon or the disposal'
sUe. In such circumstances. when
dissolved malerial and suspended
parlkulales can be colltrolled to prevent
ca!1yin, pollutants to less contaminated
lireas. tesling will not be required.
(d) Even if the 12.30.fIO(b) evaluahon

(previous tests. the presence of polluting
industries and InlonnBUon about their
dischal'le or runoff into waters of the
U.S.•bioinventoriel. etc.) leads to the
conclusion thaI there i.a hi,h
probability that the material proposed
for discharse is a carrier of
contaminants. testing may not be
neceli.ary if constraints are available to

U7

S"bpart G-Evaluatlon end Tenlng
t 230.60 G_,.. eVIIUIIl10nof dredgedor
fill rnatertel
The purpose of these evaluation

procedure. and the chemical and
bioloSical tesUns aequence outlined in
1230.61 il 10 provide Information to
reac." the delerminations required by
I230.11. Where the relu'" of prior
evaluation •• chemical and biological
telts. .cientlfic relearch. and experience
can pro\ide Information helpful In
making a determlnaUan. these Ihould be
used. Such pribr relults may make new
testina UnDecealary. The inform. liDO
used .hall be documented. Where the
lame irlIormatioD applie, to more lban
one determination. it may be
documented once and referenced In
Jater determinations.
(a) u the evaluation under paragraph

(b) indicate. the dredsed or fIJI material
II not a carriet of contaminantl. then tlIe
required determinations pertainins to
the prelence and effect. of
contaminants can be made without
testing. Dred,ed or faJlmaterial Is most
likely 10be free from chemical
bioloSical. or other pollutants wh.n: ill.
composed primarily of .and. gravel. or
other naturally occurrinslnert material.
Dredsed material 10 composed i.
generally found in areas of hiSh current
or wave energy .uch as streams with
la,.,e bed loads or coa.t.1 areas with
shlftins bars and channels. However.
when such material is discolored or
contain. other indic-lions that
contam1nants may be presenl. further
inquiry should be made.
(b) The extraction .ite Ihall be

examined in ordl!r to assess whethl!r it
Is .ulfic.iently removed from ,oun:es of
pollutioD to provide reasonable
assurance that the proposed discharge
material is not a carrier of
contaminant •• Factors 10 be considered
include but are not limited to:
(1) Potential routes of contaJninants or

contaminaled lediments 10 thl!
extraction .ite. based on hydrosrapbic
or other maps. aerial photo,Nph),. or
other malerials that .how watercourses.
IUnlCe relief. proximity to tidal
movement. private and public roads.
location of buildings. municipal and
industrial areal. and as:icuhural or
foresllands.

educational. historical. recreational·
and/or scientific qualities therebv
reducing or elaminatin, the usel (or
which iuc.h site. are Irt aside and
·manased.

Nol •. -Po••IIJ1cec:llon$ 10minimIZe
.d"cl'u i:np.cl. tea.rd"" .Alc01'm.lcrillJ
char.Clcri.llcs can be found in S"bp.rt II.

J 230.52 Weter~."t.cl r.cr.atlon.
Ie) W.tet·~llled ~creahon

encomp • .,es activities undertaken ror
amusement and ~Iaxation, Activitiel
encomp'" two breed categoric, 01ule:
t;on.umpllve. e .... harvesting resourcn
b)' hunting and fishing; anci non
comsumptive. e.g, c~lnoei", and .fihl.
.er:ing.
fb) PolSibte 1011 01 values: One of the

mon: Importan! direct imp.ci. of
dr.dged or fill dispo",1 i.to impair or
dellroy the relouree. which .upport
,..c~alion activities. The dillrol.1 of
d~dsed or fill material may adverlcly
m,dify or deltroy water ule for
recreation by chan,ir:s turbidil),.
•uspended particuilites. temperature.
dillolved oXYSf'n.di.. olved mlllerilll•.
toxic maleriall. pathOllenic 0l'luni.ml.
quality of habltilt. and the aesthetic
qualities of sisht. t.. 'e. odor. lind color.
e 230.53 A.. 'helIe&.
(a) Ae.thetic:l a.. oeiated with the #

aquatic ecosystem consl.t of the
perception 01beauty by one or a
combination of the .enses of .I,hl.
hearins. touch. and smell. Aesthetics of
aqu,tlc eco'ysteml apply to the quality
of life enjoyed by the ,eneral public and
property ownera.
(b) Polilble 1011of values: The

discharse of dredged or nnmaterial cae
nlar the beauty of natural aquaUc
ecosystems by degradins water quality.
aeatlns diltractins disposal siles.
inducins Inappropriate development.
encoura,ing unplanned and
incompatible human access. and by
destroying vital elemenll tbat contribule
to the compositional harmony or unity.
visual distinctivenell. or diversity of an
area. The discharse of dred,ed or nil
material can adverselv aflect the
particular fealUres. traits. or
characteri.lics of an aquatic area which
make it valuable to property owners.
Activilie. which degrade water quality.
disrupl nalural lubltrate and
vesetatlonal characterislics. deny
access to or vi.iblUty of the re.ouree. or
result in chanses in odor. air qualify. or
noise levels may reduce the valut! or an
aquaUc area to private property owners.

t 230.64 Pa"',. nallonat and tli&tortcai
monj.Imenll. nationat .. aahora.. wUdeme ..
area.. ~an:h alte.. and alma.
prelet'¥ft.
la) The.e presel"'es consist or areas

de.isnaled under Federal and Stale
lawl or local ordinances to be mana,ed
for their ae.thelic. educationaL
historical recreational. or scientific
value.
(b) Possible lou of values: The

discharse of dredsed or fill material into
such areas may modify the aesthetic.
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Nolc.- Thereare man)'actions "'hid! un
bl: undetlilkenin response10 § 203.10(c!) 10
minlmlu the ad,·e,.e effeclsof disch_fits or
dredred or fillmalerial.Soml.'of the.e.
"ouped by t)·peor acti\·ily.are 1IIIedin Ihls
.ubpart,

f 230.70 Actionsconcerning the location
elf the dilchlrge.
The effects oCthe discharge can be

minimized by the choice of Ihe dispOSAl
sile. Some of the Will'S 10 accomplish
this .re b)':
'a) Locatins and confinins the

discharge 10minimize smothering of
organisms:
(b) DesirninB the dlscharae to a\'oid a

disruplion of periodic Willer inundation
plillems: .
Ic) Selecting I disposal sile Ihal bas

been used pre\'iously for dredged
material discharae:
(d) Selecting a disposal sile al "·hich

the substrate is composed or material
similar to tha, beiRSdischarged. such as
discharsins sand on sand Ofmud on
mud:

representing cumn~u"lly components
culoniZlng VlltlOU5sublUra'e ')'pes
within the sites should be identified as
possible bioassay organisms ir tests for
tOlticlI),are required Community
structure studies should be performed
only when they will be of value in
detenninins discharsl! conditions. This
is particularly .pplicable to la"e
quantities of dredJled mllerial known to
contain adverse qu:anlities or loxic
materials. Community studies Ihould
include benthic orsanisms such 8$

microbiot. and ban'est.ble shellfish
and rinfish. Abundance. dlversit~·,.and
distribution Ihould be documented and
correlated with liub~trate type and olher
appropriate physical .nd chenlical
environment.1 chltacleristia.
Id) Phy.ieal tesls .nd eVllluation. The

eRect of a dilch.rse ohtredBed or fill
maleriAI on phYlicalsubslrate
charlicterislic:s .1 the dispos.1 ,Ite. IS
well as on the w.ter circ:ulaUon.
fluctulltion .•• Iinity•• nd luspended
particulates content there. i. important
in mak1ns ractual delennin.lion. in
t 230.11. Where Informalion on such
erreCII" not otherwise .v.il.ble to
make theae f.ctual detennin.tions. the
pennillins .uthority shall require
appropri.le phYllcal tests and
ev.lu.tionl as .re justified and deemed
necess.,,'. Such lelts m.y include sie\'e
tests. lellleabll1ty lells. compaction
tests. mix1ns zone .nd suspended
particulate plume determinations. and
site assellments of waler now.
circulation, and salinit), chlltBcleristics.

SubpartH-Actions ToMinimize
Adverse Effects

1.29;

obtained rrom bioilssa},s in lieu or
chemical tests,
121Waler column el/ecls, IiI

Sediment. norma II)' conlain c:onllituent,
that exist in various chemical fnrms and
in various concenlrations in .everel
locations within the sediment ..An
elutri ..le test may be uled to predict the
eRect on water quality due to releue or
contllminants from the .ediment 10 the
water column. Howelver. in the cale of
fill mlterial orilinalins on land which
m.y be a carrier of conlamlnants. a
water le.chate lelt is appropri.te.
(ii) MII;or consUtuentl to be an.I)f%ed

in the elutriate are those deemed critical
by the penniltinB authority. after
enlu.tins .nd cons;derins any
comments received from the Relionlll
Admlnlltr.tor. and ·considerln, relults
of the evalu.lion in t 230.60, Elutri8le
concentration. should be compared to
concentr.tions of the .ame conlmuent.
in water from the di.posal.lte. Re.ults
should be ev.luated In UBhtof the
volume and r.le or the Intended
dllch.rse. the type of dlsch.rse, the
hydrodyn.mlc reBlme al the dllpol.1
slle. and other Infonnallon relevant to
the Impact on water quality, The
pennluina autbority Illouid consider the
mixln, zone In evaluatlnB w.ler column
errects. The pennillini .uthority m.y
specify bio.a •• ys when such proceJures
wiDbe of v.lue,
(3) EI/ccl$ DII benthos. The permlUins

authority may ule an .ppropriate
benthic blo •••• y (Inc:ludinl
bioaccumulaUon lests) when .uch
procedurel wiU be of "alue in alleilins
ecolollcal effects and in establilhins
discharse conditions.
Ic) Procedure for comparison of lUes.
(l) When an inventory of the tot.1

concentr.tion oC contaminanlS would be
or value in comp.rins sediment a' the
dredsins sUe with sediment at the
dispos.1 .Ue, the-permillins authorlt}'
mlly require a lediment chemical
anaJ)'sis. Markedly different
concentr.tlons or contaminanll between
the excavaCion .nd disposalslles m.y
.id Inmaklns an environment.1
.ssenment of the proposed disposal
operat~n. Such differences should be
inlerpreted in tenns of the potenCial Cor
harm a. supporte·d by .n)' pertinent
scientific literature ..

(2) When an anal)·sis of bioioBical
community structure "'i11 be or value to
alless the potenlial ror adverle
en"ironmental impact at the proposed
dispoSMIsite. a comparison of the
biological ch.racleristics belween the
excavation and disposal sUes may be
required by the permitting authority.
Biological indicator species may be
useful in evalualing the exlstinS deBree
of stress al bOlh sites ..Sensitive species)

)

)
)

reduce contaminallon to acceptablr
levels within the dlsposal_lte and to
prevent contaminantli from beins
transported beyond the boundarie~ or
the dlspolialsile. ir luch constraintli are
acceptable to the permillins .uthority
and the Regional Adminilitrator .• nd ir
the potential dllch"'aer il willinS and
able to Implement IUch constraints.
However. even if lesls are not
perfonned. the permillins authority must
_till determine the probable impact or
the operation on the recelvina,aquIUc
ecolYltem. Any decision not to telt
must be explained in the detenninatioPli
made under I230.11.
i230.6' Chemical.biological, and phyaicat
.va'uallon and taaUng. '
Hole_The ....enq· II todayprapoli",

n\,i.ed Ie""" ,uidellnel. Theevaluationand,
telUna proeedlUel In Ibl•• ectlon are b.. ed
on the 1875 I404(b1(11Interlmnnal
Culdelinel and .h.11remainIn eRectunlll the
revi.ed le.lInl ",ideline. are publisheda.
rin.1repliliona.
la} No sinBle test or approlch can be

applied in all cales to evaluale the
eRects of proposed dl.ch.rses of
dred,ed or fill materiall. Thll aecllon
provides lome ,uld.nce lJ\ determlnlnB
which telt .nd/or evaluation procedure,
are appropri.te In • slven cale.lnterim
,uidance to .pplicants concernlns the
applicability of Ipecllic appro.ches or
procedures will be rurnllhed by the
permllUnBauthorlt)'.

(b) ChemiCDI-biolDgicolin/erocli"e
effects. The principal concerns of
di.ch.rse of dredged or fill m.lerial thai
contain contamin.nll .re the pOlenlial
effects on the water column .nd on
communlliel of aquaUc orsanllms.

(1) Evaluation 0/ chemicol-biologicol
inleractiJ'e effects. DredBed or fill
malerial rna)' be excluded from the
el\'aluation procedures specified in
paralf.phs (b)(2JInd (3) or this lection
Uil is detennined. on the basis of the
~\'alualion in t 230.60. thatlhe
likelihood of contamination bv
contamin.nts is .cc:eplabl)' 10',,", unless
the pennitlins authority •• fter evaluating·
and considerinB any commenls received
from the Regional Administrator.
detl!rmines that these procedures are
necess.ry. The ReBionalAdminislrator
ma)' 'fquJre. on a case-by-case b.sis.
testing approachel .nd procedures by
Slating ,,·h.t addition. Iinfonnation is
needed throu,h further analyses .nd
how the results of the Bnall'ses ",ill be
of value in e\'BIUalingpotential
enl'ironmental effects.

If the General Ev.luation indicates the
presence of a sufficiently larsl! number
of chemicals to render impractical the
identification of all contaminants by
chemical testing. infonnation mal' be

)
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leI Emplo)",", Ifppropriale machinery
and melhnds of Irllnsporl 0' Ihl' maler; ..1
'or ~lschBr8~.
,230.75 Action. a".c:tlng plantand
animalpopulatIOn.,.
MlOlmlz.llllon0' IIdvers,!effeclS (In

pO~IUhllion:i"I rlants lind _Plmals CIIn
lie IIchl~nd by;
III'A"oidin, chan,es InWilierCllrrel'lt

lind (.u.cullltian parteml which would
interfere with the movement of animals~
(bl Selecting lites or m.n.sing

dilr.hargel to prevent or IIvoid crealin8
h.bitlll conducive to the develapmenl of
undesir.ble prf!dators or species which
have a eompetilh'e edge ecologiCIIlly
0'er indisenaul "Iantl or IInlnlilll;
[e] Avoiding .iles hll\'inS unique

habitat or ather value, including h.b'.al
of threatened Dr endftnaf!l'f!dspecies:
Id) Usln, pJannin, and conltNclion

prllc;tices to instltule hllbitllt
development and relloraUon to produce
a new or modified en\'lronmenlalstale
of hi~hcr ecological value by
displar-.ement af snme or all of the
e'\1l1lin,enviranmenlal characteristics.
Habitat development and reslorlltion
lechniqul!5 ean be uled 10minimize
adverae impacts and to compensale for
destroyed habitat. Use techniqut!l thftl
have been demonslrvled to be effeclive
in circum.tancCl .imilat to Ihose under
coftllideraUon wherever possible. Where
proposed develapmentllnd rellotillion
techniques have not yel ad\'anced 10 the
pilot demonstration slaae. initiate their
use on a Imall .cal~ to IIlIo~'corrective
action ir unllnticipated ad"erse implicis
ocr.ur.
(e, Timing discha"e 10a\'oid

spawnins or misr.tion se.sons and
other biologically critical lime penods:
{O Avoiding the destruction of

remnant nalurelaites wUhin areas
already arfecled by developrnent_
t 230.76 Actions atfeetlng humanUlt.
Minimizatian or adverse effects on

human use potential may be achieved
by:
_ fa) Selecting discilaflle sites and
follOWingdischarae procedures to
prt'veln.1ar minimize any pOlenllial
dlmage to the aesthetically pleuin8
features of the aquatic sile (e.s.
viewscapes), parlicularly "'ilh respect to
wlter quality.
Ib) Selectin, disposal sites which are

nOIvaluable al nalural aquaUc areas;
Ie' Timin, the discharse 10 a"oid the

seasonl or periods when buman
recrealional activity associated with the
a"uatic sile Is mosl imporlant~
(d, Followin8 diseharse procedures

which lIfoid or minimize the disturbance
01aesthetic feature. of In aquatic silt' or
ecosyslem.

129

'a' When environmenhlUy dcsltI,ble.
d••tribulln, the drc:Jgcd malp,,..al \\'1C:lI'I'y
In • Ihm layer at the elilpoul Ille Co
maintain nalural substfille (lonlours.lind
(:Ievlltiun;
[b] Orienti"lt a dredsed or f,1Imillf'rlilJ

mound to minimize undu"able
obstruction to the waler Q,lrrl'nl or
circulation pllttem. and utillzJl1Sniliural
bonom contours to mtnim.ze the SI&eof
the mound:
lel Uling lilt screens or other

apprupriate methods to conf,"e
suspended particulate'tu:-bidily to a
sman area where sellling or remo",,' can
occur;
Id) MHklnsule "f correnti! lind

circuilltion patterns 10mill..dilpr.Ple and
dilute the dilchllrje;
leI Minimizing wat ..r column turbidity

hy u.illl a .ubmeraed diffuser sf.tem. A
similar effect C&D be accomplished by
aubmerainB pipeline discharsel or
olherwise relea.lna materials near the
bottom;
(f) Selecllna lite. Drmanalllll

disch_tiel 10 conrcne and minimize the
rel~a.e of suspended partic:ulatel to sive
dec:re.. ed lurbldlty level. and ta
mHlntain lipl penetration for ol1anisms;
(a' Sellilll limltatlonl on the amount.

01maleriallo be di.c:hal1ed per unit of
time or volume of recelvilll wllter.
t 23o.7~ Ac:tIona related to technology.
Discharse lechnology .hould be

adapled to (be needs of ear.h lite. In
det~rminlna whether tbe dilchargll
operation .ufficlenlly minimius adverse
environmental impactl. the lI;»pllcane
Ihould consider.
la) Usinsappropriate equipment or

machinery. incJudina protective devices.
and the ule of IUch equipmenl or
machinery in acllvlties related to the
discharae af dredsed or fill mllerial:
(b, Employilll appropriate

mainlenance and operltian on
equipmenl or machinery, includins
adequate tr_lnlns. .taffing. lind working
procedures:
(c) UlinBmachinery and techniques

thaI are especially desiBned to reduce
damage to wetlands.. Thil may inehlde
machine, equipped with devices that
acaller rather than mound excavated
material •• machines with specially
desiJned wheell or tracks. and the use
of mats under heavy machines to reduce
wellind lUfface compactian lind rutting:
(d, De.i,nina access ra.ds and

channel IpaMi", Itruclures.usins
culverts. open channels. and diversions
that will pa.. both law and hiBhwaler
nOWI, accommodale nuctuating ,,'ater
levels. and maintain circul.tion and
faunal movement;

f 230.71 ActIoNCOftCeml"1ltM matenat
to INdiacflalllK
The errf!ctl of a dilcha'lle can be

minimiz-:d bi' trentmenl of, or
limi1l1tiun.on Ihe mllterial ilieU. such
liS:

(ill Di,poslIl of Jredged maleri.1 in
SilichIImanner thai "hYliochemlcal
eoaditi,ml are maintAined and the
pOlency and aVldlability of pollutanls
.r~ reduced.
[b]UmlUna the solid. liquid. and

,alieous components of malerialto be
dischal1ed al a particular slle;
[e]Addllll treatment lubslonce. to

.he dilchal1e malerial;
fd, Ull)izing chemical noccuhlntl to

~nhllnce the depasltion of suspended
p,lIrlicul..tel in diked dispolll areal.
I230.72 ActlonacontroWngthe material
aft~ dlacflarge.
The eaecta or the dred,ed ar nil

nl~lerial after dllcharae may be
cnntrolled by.
Ill' Selecting disch-rae methods and

disposalaite. where the polential for
I!rosinn.• Iumping or le.chins 01
mllteria1s inlO the lurroundi", aquaUc
~c:osystemwill be reduced. These .Iles
CI' melhods include. but are not limited
to·

(1) USioa containmr.nt levees. sediment
hllsins. and cover crops to reduce
erosion;

(2) Us'n, lined contllinment areu 10
reduce leachina where leachilll of
chemical con.tituenls from the
discharaed materia' is expected to be a
problem:
Ih, Cappllll in-place contaminated

material with clean mllterial or
sl!lectively di.chargin, the most
c:onlilminaled mllterial first to be capped
with the remainins material:
tel Mllinlaining and conlainllll

disch.raed malerial properly to prevent
poil1land honpoinl .aureel or pollulion:
(dl Timing the discharse to minimize

impact. lor Instance durinS periodl 01
unusual hiah water nows. wind. wave.
lind tidal actionl,

t 230.73 Actionsaffecting themethod 0'
d••perslon..
The effects of a disch_rse can be

minimized b)' the mantler in which IIis
dispersed, IUch as:

,'" SclcchnB the dllpol.1 lile. the
dllr.h"rlle pomt. end the method 0'
d15rhll'lle to min~mi~ethe ulenl 0' uny
plunll!;
til OClj;mn, the dllch.rse 0' dred,ed

Ut '111 meicriliito minimize or prevenl
Ihe ere_lion 015tand,ns bod Ie. of w.ler
in Itr(!:1IIof normally nuclulltlina wOlter
I"vell, and minimi&eor pnvenl the
dr~lIno8eof areas Iubjeet 10 5ueh
nuctualion •.
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(dJ To previde tile basis for advanced
identification of dispoSlI a,eas. and
area. unsuitable for dispoaal. EPA and
the permitting authority ,hln consider
the likelihood that use of the Irea in
question for dred$ed or fill material
dilposal will comply with these
Guidelines. To facililate this Inalysis.
EPA and the pennilling authority should
-review available water resources
mlnalement data includin, dati
aVlilable from the public. other Federal
and State alencies. and informalion
from approved Coaltar Zone
Manalement programs and River Basin
Plan •.
(e) The permitting luthorlty Ihould

.maintain a public record of the
IdenUned area. and a wriflen Itatement
or the b.. l.for identUication.
... DIIc.~ J'IIodu_ 14 •• '
eIUJNG COOlE ._, ...

)
)

(el Selecting sites thaI will nol be
\lt1ldrncmlalor increase incompalible
humlln IU;lIdl}' or ",quire the need for
frequenl dredge or fill maintenance
tlcl.\.it)' in remote rish Ind wildlife
Ire.,:
(r) Locating the disposal sUe outside

of thc viciniil' of I public water supply
intake,

t 230.77 Otheractions.
(a) In the case of fills, controlling

runoff and other discha,.es Irom
Ictl\'lliel to be conducted on the fill:

(b) In the cale of dam •• desllnlng
""'ater releases to accommodllte tile
needs of filh and wildlife.
(c) In dredalna project. funded by

Federal asenele. other than ihe Corps or
En,lneell. maintain desired water
quality of the return di.ch.,.e 1hro1l8h
alZl'Cementwith the Federal fundins
authority on lcientifically defensible
pollutant concen .... Uon level. In
addllion to any IppUcable water qUIllty
Itandards.
(d) When a .isnlficanl ecolostcal

chanse In the aquallc environment is
propoled by the discbarae of clred,ed or
nilmaterial. the permllUqauthority
.hould consider the ecosystem that will
be 10ltuwell a. the environmental
benefits or the new Iy.tem.

Subp.rt I-Plannlng TD Shorten Permit
Processing Time

t 230.10 Adnnc:ed ldentJflcalJon of
disposalareas.

(II) Consistent with thele Guidelines.
EPA and the permitting authority. on
their own initiative or at the request or
any 'other parly and arter consultation
with any.fJected State that i.not the
pennlltin, authority. mly Identify siles
which will be colUldered a.:

(1) Possible future disposalsiles.
includinB existing dispo .. 1slles and
non·sensitive areas: or
(2) Areal sene rally unsuitable Icr

disposal ,lte specification:
(b) The Identification of any arell 8S •

possible future disposal site should not
be deemed to conltilute a permil ror the
discherse of dredged ot fill material
wilhin"uch arel or a speelncallon of I
dispo.al sile. The identification of area.
that senerally will not be available for
disponlslle Ipecllicalion .hould nol be
deemed al prohibiting applications ror
permits to dlscha,.e clred,ed ar fiU
material In IUch area •. Either type of
identificalion constitute. information to
facilitate individual or General permit
application and processing. .
(c) An appropriate public nollee of the

proposed Identificaliou of IUch aNa •
•h.1l be luued:

)
)
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thl! .otfbJ(lJ ",'de line.. ""Ie .. th~
economic impact OD navil.tion and
anchoralf neccI.IIIIII penni! l"ulJlce
punuanl '0 KCllOD.ot(b)IZI 01 the
ClCln Wiler Act. AJthoulh no 404
permil can be i..ued unle.. cOlQplllnl}e
with the 4Ot(bJ(1) ,wdelinel i.
deraon.traled ,i.e" compliance i. I
prerequilile ta i..uance), the 4Ot(bJfl)
evalulUoD II conducled limultaneoully
wUh the pubhc inlere.1 review le~ forth
11133CFR 3lD.4(a).
4. Proposed Pennit FDrmReall/olions

On May Zl. 2MS. we published (50 FR
21311) propoaed revi.ion. 1033CFR Part
32S ,Appendix A). which conlainl the
Itand.rd penn.l~fOhnuled for the
... uance 01Corp. pennltl and the
related provilionl concernil1l lpecial
conditioRl. nul pl'Opolal proVided lor
the complete reviliaD or the pennillorm
cd Ita reilled provllioRi to make them
ea.iu lor permittee. to undentand.
CeDeraJ permll condilionl were written
Inplain Ensliah and "eaely reduced 1ft
Dumber: unneceaaary material w••
deleled: and material which i.·
Infonnalional in natun WI. refonnetled
under a "flJRniER~'FORMAno,,"
headina. We received 2e commenls on
thl. propo.al. .
I.Propos.d R'llllla,lons 10 Implem~nl

1lI~NOllDnolFi.lring Enhoncem~nt Act
Dll~ (NFEA).On July 2£. l1BS. "'e
pubb5hed (50 FR 30(71) propoled
resulatlonl to implemenl a portion of the
Corp. resulatory resp0Jl51bilitiei
punuanl to the NFEA.Specialized
proccdllres relativ! to the proceninr 01
Corp. permit. for artilicial reel' were
proposed 'or inClulioDin Plnl 322and
3%5. E.hl al'Janization. commented on
the.e propo,ed replalions. The N'FE.A
alao authorizes the Secretl!,)' 01 the
Anny to a .. e.. a civil penally on any
pe1'lonwho. aher notice anc!an
opportunity ror a hellina. is fou.,d 10
have violated any provision o! Ii J;tmllt
laued for an artificial reel. rr.,,,durl!l
for implementina such ch'jJ pen.htes
wW be propoled ailialer dale. In
.ddltion, we are here b)' nOlif)'ins
potenlialapplic.nts for aMilicial reef
permill thai the proe;edu:e. contained UI
Part 323 relatina to the dilchel'Je or
dreqed or fill material, and tho.e tn
Part 324 relatilli to the transportation of
dreqed material for the pUrpOICof
dumpina in ocean "'alen wiD be used in
the procellina 01artifici.1 n:er pennhs
'WheDapplicable.

6. PlOposed IUBulotions (Purtion 01
Port :JZ3and All 01POrf326, On March
zo. 1186.we publilhed (51 FRU691)a
propo.ed chanse to 33 CFR3Z3.2{dl.
prcriouely 323.2(jJ. to reneC:1the Annr"1
policy re,ardins de minimis or
incidental ,oil movements occurtinll
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dftc:ted thl!AnDy to reduce IIDOertalDty
and delay. Jin thl! atafe. more audaorit)'
and re.ponllbllfty. reduce conIlic:tina
and overlappin(l polic:ie.,ea:pud thl! IIII!
of ,eneral penni II. and redefine cd
clarify thl! lCOpeor the pennll prop'1lm.
Sancc their re",latioRi propoaed
cha~& to OUTea:.lllin8nalionwida
permitl and the addition or two Dew
nationwide permit ••a public heartna
w.. held ill W.. hinrton. DC. aD
Oclober 22. 11183.to oblain collUDenb00
the.e propoled cha••. ~ a-re,uJt 01
the pubUccommentl received. nearly
500 in response to the propolcd
replaUonl and 22 at the public hearin.J.
we hne delermined thai lome of the
propo.ed revillon. ~houJdbe adopled
and lome Ihould nOI.We have adopled
lome 0' the provision' lbat were
desipned 10 clarify policiee lor
evalua,"" pennI! appllcaUona. to revile
certain pennil proc:elliQI procedllre" to
add additional condltioRi to Cld'linI
nationwide permit •• and tomodify
cerlaill nationwide pennll procedllrel. •
We have nol adopted lome 01cheochu
propoltd chan,es. includllll the two
propoled ne'" natlon"'ide pernlili.
3.Setl/er.:enl Aglftmelll Finlll

Reaulllti'Dns.On October 5. lIN. 'We
published (49B 39t111Jfmal rquJatiolU
10 implemeDta let dement .pement
reached ina suil filed by 10
en\'ironmentaJ orsanLuUoRiIn
December of 2982 .,alnll the
Department 01 cheAnn)' and the
EnvirolUllentarProtection Asenc:y (NWF
Y. MDrslr)concernlna leveraE provilioDl
of the July Z2. 1982. interim ranaJ
repl.tions. The court approved the
lettJemenl a"eement on Febrv."..lO.
1884. aod on March %9. 111M,we
pubU.hed (ti f'1l12660) che
implemenlina propo.ed leSUlationa.We
~ceived ov" 150 commenl. aDchen
propo.ed resulalions coyerina a full

• raDle of viewa. Thole cammentl which
were applic.ble 10 the provi.I01UIof the
March 211. 111&1. proposal. were
coDiidered and addre.led in che fiDal
re,waliool publi.hed on October 5.
1084. The remawns commmtl bave
been coRlidered in the developmenl of
Ihe final repJaliolU we ate ' .. ulna
loday. •
In the Octobe, 5. ION, final Nle there

'Wereaeverll Dewprovi.I01UIrelalinllo
the 4CM(b)(1),wdeline •. InS30'1l .
320.4(a)(1) we clarified the fact lbat DO
40f permit can be Illued uralCi. it
campliel with the «N(b)(1) pldclinel.
1:a propoled aetlon comptie. wich the

pidelmCJ. a permit wJUbe iI.uel!
unlels the diltricl qincer determine.
that IIwill be contrary to the public
incereSLIn IIaR 3%3.6(.)we .tated
thai district enBineen will deny permlll
for disch_raes which ran to comply wlch

.""'11&",.: We are hereby illuina '.nal
re,ulatianl for the replatory pro"am 01
the Corp, 01En,lneen. Thele
re,ulalianl conaolid.te earlier 'inel.
interim linal. end certain propoled
re,ulatioRi alona wllh numeroul .
chal1lel rellulUns lrom the con.ideralion
01 the public commenll received. The
major chanse, Include modiliCitiona
tha' provide for more efficient and
effective manasement of the decision
maldn, procellel. darifiCition. and
modilic.tionl 01 Ihe enforcement
procedures. modllic.tion, 10 the
nationwide permll prorram. revision or
Ihe permillorm.and implementation 01
apedal procedures lor artificial reefl a.
required b),the National Fishin,
Enhancement ACI011984.
EFFECTIVE DAn: JanUAry12. 19B;.
"0" "'lITHE" INFOIUolATIOH CONTACT:
Mr. Sam CoUin.on or Mr. Bernie Coode.
HQDA COAD:-CWO-Nl. '\\'ashinSlon.
DC 2OJ1~1000. (202) %72~199.
.U"I'LEMENTA"" 'NII'O"IIAnON:

Cao.olidalioo of Carpi PemUl
RquJalioDi .
ThelC final resulation. coRiolidate

and complete the lla foUo~ofna
rulemakins event. alleclin. the Corps
re,ulatol)' pro"am:
1.In~rlm Finol R~uIQlions" These

resulations contained Pa'" 320-3'0 and
were publilhed (41FR 31184)on July Z2.
2882. to incorporate policy and
procedural chan,e. relulams from
le,i.lalive.judicial. and administrative
action. thai had occurred lince the
previoul fanal resulations had been
publilhed in 1m.BecaulC It had.been
almolt fWoye.,. lince we hid propo.ed
chan.e. to the 1m reBUlatioRl.we
pubUshed the 184%regulation. a.
Hinterimfmal- and allted for public
commenta. \\Oereceived nearly 200
commenls.
~ Proposed Regulotory Re/orm

Reall/alions. On May 12. 1983. we
publ'lhed (4e FR 21406) propolCd
revillon. to the interim final resulatJon.
10 implement Ihe May 1. 1882. darectivel
or the PrCli!iential Task Forcr on
RCIUI,.to:yRelic'. The Ta,k Force

CollI' of Enol_,... Department of
the Arm,

33 CFA Pert. 320. 321. 322. 323. 324,
US. 326. 327. 321. 329 and 330

'net Au" for A-eu1etory Prog,..m, of
the Corpa of Englneera
AO&Nt:l': Corpl 01Ensineen. Anny
Department. DOD.
Act1CN1: Final nale.
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and/or lOCAlauthorization or
cet1mca,ion h.. beell den~d..
$«bon J2IM/pl: Some COllUDealera

lell thai cnVU'Oameot.1corulldelltloru
Ihould 'Ikr pre~deDce owe"Olbe',f
ractora. Olbet co_en len ~lIeved thll
pidanc.r .bowd be Jiven •• 10wbo
determiDe. wbether there arc
cnyirocunenlll benefilIlo a project.
Mlny commenlen incUcated thai the
replation doci not defane the pOSilble
rlnae 01 I:D vironmenIII benel ... Ibll will
be considered. uvirorunenl.1 benefil.
are determined by the di.lnct cnalneer
and the eli.trict 1.. 1f baaed ODre'pon.e,
received from the ,eoeral pubLlc".pecIII
Intere.1 poups. other ,ovenunenl
I.encie. and .tlrr evalultion 01 the
propo.ed activity. Definina the pouible
"1liiie or environmental Haefils "'ould
be IlmO.t bnpollible to cover in the
nile. In lufficie..,t detili. alnce
circum.lances vII')' considerably lor
elch pennlt application. Aller
con.iderinS all the comment. we hIve
decided to mIke the chlnae I. propoled
on MIY 12. lH3.
~clilJn DO.I{q): Some commente,.

beUeved that thil rule would dillort
review criteria b)' inlCrtlna
Inlpproprilte economic a.aumption,
Ind minimWnl environmentll crileria.
Some COlDInenlenluuested thl' the
Corp. revile this p.,."'_ph to Indude I
provilion to chaUenp In appliclnt',
economic d.tl Ind thll or rovemDlenlol
l,endH a. well. Other coaunenlen
belit've th., economic facton do nol
belona in theae replltion •• ince the
intenl of the Clean Wiler Act is: "10
I"etlore Ind mlinl.to the CilCDIicl1.
phy.ical. Ind bioloBical intesrity or thr
ultion'l WIlen"; there lore, Iny
re,waUon under the CWA .hould hZ\'e,
&I It.primar)' objecUve. pro\;,ions
which live nvironmental facion the
lfelte.1 weis)lL Tht')' were concemed
lb.1 this Plt1 m.,. be Ipplied 10alia ..'
economic beDefi" to oU1C1ncaillve
envirol1lDen&a1eflects. Some
coromeDlera. boweyer. bellt'Ved tha' the
Corpl .bould a.llUDe that projects
proposed by .... te and local
,Clvemmen&aJiDlerellI and privlle
industry &Ie econonucaU)' vi.lIlt' ud
are needed iDthe marketplace. They
al.o bebeved thltthe Corps and other
,Oyemmenlal .,eneie. Ibould nOI
enSl,e iD detailed economic
t'v.lualioAl. Economic:a h.. been
included in the Corpl b.t of public
interes' futors lince 2970.Ho,,·ever.
there hIS never heeD I Ipeeiflc polley on
ecocolDia In the rqul.Uon •. The Corpl
leneraUy ac.cepll an Ipplicant'.
determinalioo thll a propo.ed activit)' i.
needed ud wiU be econolDlClJly,iable.
bUImakes ill own decillon 00whether
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conllderlt.ion. Some conamcoletl
lupportcd removal or the "Pit we.i&ht··
.lllemenl e_pecci"lle .. value would be
';"en ri.h Ind wildli(r I,eoey viewl. It
ia nol OUI intenhon 10 reduce or dl.count
the vllue or CJlpct1ileo( fisb Ind
wildlife aaeney comment. or thou o(
.ny olber expct1. in Iny field.
Coaunenll alIa varied frora 'uppot1 01
10objection to the deletion 01 the "rrell
wcilhr' .Ialemenl from the other polley
Illtemenl' .ach a. enerzy .nd
nav"llion In 1320.4. Therelore. we
added I new plra".ph fln3. 10dlrify
our pOlilion on how we con.ider
commenll from the public:.indudin,
thou from penon. or aaendel with
Ipecill cxpcrtiee on particular Ilclora In
the public Interl'.t review.
~ctiDn VIU{b)(l): One commcnler

obiected to lite placement 01 the word
-.ome" in thl. pa,."lph ••• rewrite of
£.0. l11KaOwhich place. no qUllifier on
"wetland." incUealinathlt aUweiland.
art vitll. We hne found IhroUlh
experience in acimini.terin, the Section
40Cperm" prosrlm thlt wedlnda ",ary
In "'Ilue. While .ome ere vitll are •••
othen hlye very little ",alue: bowever,
mOil are iznportanl. We recoplze thl'
"lome wetland. are vital ••• -" beina
read by lome people II "Some wetlanda
Ire iznponant • • ." nitWI. Dolour
intent. To I,void thI. confusion we have
revi.ed thI. pa",rapb b), delelini
-IOIDewetlanda are vitalarel •.•• "
and indieatins thai "lIIo,t" weLlud. art
impol1&nL
S.cli''tJn320.4(b)(2J(vjJ; We blve

induded iJI the UIIor importanl
wetland. thOit' wetlands thlt are
lJ'Oundwlter dilch."e arta, thaI
Inaintain minimum bl.eOow. iznpot1anl
to aqu.tic reloun:cl. ScicnUfic rceearch
DOWindica Ie. thlt wetland. more ollen
lerve I. ch.chll'le lrea, thao rechl,!e
lreas. Thole diJchal1e arcu which arc
neussary to maintlln llIIinimum
bile flow DeCCIIII)'for the coDlinued
existence 01aquIUc planll and Ulimll.
are recopir.ed I. ImponanL
SeClilJ1l31/).4{b)(2)lviiij: We hAVe

Included iDthe lI.t or important
""etland, thOle which Ire u.nique in
Ilarure or .carce in quantity 10the relion
or low area. .
Section 320.4{d):We have reviled lhiI

plragraph to dlrify that impacta from
both point 10uree and non.point .ouree
pollution Ire conlidered iDthe Corp.
public interelt review. However. KctiOD
2011or the Clean Wlter Act pro~'ides lor
control 01non·point lourcea 01poUution
b)' the .lltea.
Section J2lJ.4(JJ(IJ: C1aril)-inaIIDllllle

b" beeo added to thi. lecuon 10
eliminlle conlu.ion ",Irdinl demll
proccdufu when another Federal. Iiale.)

)

du.rin. nomlll drediin8 opentioD. end a
propo.ed. complete revilloD or the
Co",' of tn,ineen enforcemenl
proc:cdure. (33 CFR Pirl lZ6) Snentcen
commenl letler. were received on then
propo.ed replation •. The'f coaunenll
and the re.ulti"l chln.e, renected In
the rUlII repllUon. ror , 3Z3.2(dJend
Pat1 32e are cfj.cullcd iJI delail below.
EavintlUJll'o&aJDoc;waIO ... tioD
We have determined thll lhil aclion

doea nol conltitute I mljor Federll
acllon .fl1'lficantly arlectm,the qualIty
of the humin environment Appropriate
eavironmentll documenillion baa been
preplred for aU pennlt deciJion•.
Environmental alaellmpnll for each of
the nltionwide permit. previou.ly
illued or beina modified loday are·
aYlllable from the Corpl of EnaineCJ'S,
You ma), obtain theae a••ellmeau by
wrttina to the addre .. li.ted In Ihi.
.preamble. CoAllderina the poteatlaJ
ImpacU, we blve delermlned that none
required en environmental Impact
.t.temenL
DilCU.1Ioa 01Public Commeall ud
ew.,..
Port ~n~f'QI &gullJlDry Polides
~clion UO.l(oH6):Inorder to provide

daril)' to the pubUc:.we have added.
provilioD to codUy ex.!ltia; prlctice thlt
when I district eqlneer mu.e. anaiD
dctermJnaUcmt under thelt' rquJltiana.
the public caD rei), on thll
delerminltion II I Corp. fin,1 a,eney
ICtiOn.
Seelion 321J.3{lJ):Tbe Nationll Fi.hina

E..,chlncemenl Acl 01 lG&4bl. been
added to the list 01rellted Ilw, in
131.0.3.
S~ctjlJ1ll2tJ.4: In the MIl' 12. 1083.

propoled rule and the Mlrch 29. 111&t.
propolld nail' we propoled chanael to
It 320.4(1)(1}-public inlere.t review.
3Z0.C(b)(5>-fJeCl on wetland"
320.4(c}-filh and wildlife. 320.f(J}
con.ideration 01property ownenhip.
and 320.4(j~ther Federal. Illte or
local requirementa. Challice to the.e
parlSJ'llpha Weft adopted in the October
!I. lG&4.final rule. Tbe yario", collUDent,
rel.tins to the., propo.ll. hive been
fulJy di'CUlled in the October 5. 11184
finll rule (48fR 39C78).
~c1ilJn l2'U(D)(JJ: Mlny commenten

o~leCled. .ome Itronal)" 10the deletioo
b1the October 5.1Nl. final replatiolV
of the lerm "pcat weisht" from
I3lO..C(c).the plrqnph coDccruin8 the
concideralion Dropinion. exprelled by
fi.b and wildlife aauciH. Mlny IllIed
th.t nih and wildlife Ipnoes had the
cxpertile and kDowledse to know the
impact or work in weiland.; there lore.
their opiniOlVIhould be Jiven .trona

)
)
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compen&alOI")'mld,llioo in e.ce •• or
-..

a projecl .hould oc:c:W'In w.te" or Ihe require minor projecl Inodilication •.
U.s, The dl,lriCI engineer m.y even lboUlh Ih.1 projecllDlY •• ti.1y .11 the .mounl needed 10 find lb.I lhe
determine Ih.I the imp.CI. or. Je,.1 requirement •• nd Ulepubhc project i.nol contr.ry 10 the publiC:
propond projecl on the public inleretl Inlere.1 review lecl wtthoul thou "'lere.l. Ihe dlltrict eng1neer cen
m.y requi'remore th.n • cunory modification •• Incorpor.le a perinI! condihon 10 Cc\"Ilu.tion or the need ror cheproject For applicallolU Involvina Seclion 404 implement Ih.tlnlti,IUon II the
The deplh or the ev.lu.tion would applicant'. requelt,
depend on .he 'irnlficance or the auIhOril)·.mltillalion conllderaUona are

Port 321-P~nnils for Dams ond Dillerrequired a. part or lhe Secllon CCMCb)(l)Impact. and In unulual c:ir'CVmltance. ,,"deline, analy.i.; permit condition. in NDf'igab/e Wa'en 0/ the Unitedcould Includr .0 Independent economic
anlly.i._ The Corp. will bal.nce che requlrina mlllS.tion Inu.t be .dded SIDle.
economic need lor. project .'on, wilh when nec:e.ul")' '0 Inlure ch.ta projecl The Secretary 01 the Ann)' dele,lled
other laCIOTlor chepublic Interell. complie. with Ihe l'Iidelinu. To hl&authorily under Seclioo , or the
Accordinaly .• 32D_4(q)h.. been emph.. lze thil. we hive Included a Riven and Harbo" Act or 11S1V.33
modified from the propoled nile to loomole to I3ZO.4(rtre,ard1na U.s,C.401 10 the A.. i.tlnl Secret.." 01
proVide chll the dl,trict enalneer m.y mlll•• lion reQuiremenl. ror SeClionCCM. Ihe Army (CivU·.Worka),'TheN.I.I.nl
make an Independent review 01the need Cliln W.ler Acl. pennil acUona. Some Secret.". in llUDdele,lled hi•• uthoril~'
for. project from Ihe pe"pecllve 0' the type. of mld,alion mea.ure. are under SecUon I for .lNcture. in
public 'ntere''- enumerated In Subpart H of the intraltale nevillble wale" of the

,wdeliDel. Other )fIw. IUch a. the United Slate. to the Chief of Enaineert
S«liDn 320_4{r);Mlny colMlenl. Endqered Species Act may al.o lead and hil authorized reprelenl.Uve.

were offered a. 10 the inlen!. .cope and 10aaJu,aUon requiremenll in order to Di.trict Ullinee" h.ve beeDauthorized
implemenlaUon or the propo.ed en.ure th.t the propo.al complie. with in 33 CF1t 3Z5.1to Illue or den)' permit.
mHi,ation policy. Commenll were Ule l.w.1n .ddition to the InIUsation lor darn. or cWte. In intraltate DlViaable
almolt equally divided between tho.e developed In prupplicalion Wile" of the United States" under
"'ho fell thaI chepolicy .hould be conlulaaUon, and lhroUlh application of Secllon e of the Rive" and HarboTl ACI

'\

ClCp.ndedand chon th., lelt lI.hould tM CCM{b)(1),wdeline, and ocher law•• 01Jug.TbJ.Melion of the replalion
be more limited. The i..ue. that were thele rel'llations provide for further and It 325.5(d) and 325.1(.) hIVe been
,alted include: mltiB.lion should not be willa lion Ihould the public Inlere.1 revi.ed 10reOect this dele,.tion.
ulCd to outwei.h ne.ative public review.o indlc.le.
Intere.' laClara;mitis' lion ahould nol be One lorm of mltl•• tlon il Part 322--hnnils fDr SII'Ut:lun:~or
fntel'lled inlo chepublic Interesl ··compenaator)' InIU.atlon." defined all WorA in DrA/fet:I;1II Noviaable Waters
review: mltilltion should be on·slle 10 40CfR 1508.%O(e)to Ine.n of thl! Uni~ Sloles
the aiaXUnWII exlenl practicable; off-.ile "compena.tina for the imp.ct by ~clion R22/o}: We have reviled !he
mlli8.Uon exlend, the ratlle of coucem. repl.clna or providinS lublUtule lenD ·'navia.ble w.ten of Ihe Unlled .--...
beyond !hOle required by SeeliODCCM,A resources or environments." Federel end 51. Ie." to reference 33 CFRPart 329
wide ran,e or "Iew, were cxprelled on stile n.tural re.ourcc e(llftcies .Ince it and .11 other terml relatins to ..._/
oW'propo.ed mih,.Uon policy. bUI lometimes aslc the Corp. 10 require the .eoFApbfc lcope of the Seclion 10
virtUIl)y an commenle" expre.. ed need pennU applic.nts to compen.ate lor prosram are defined 1133 CFRPart 329_ Clora policy_The Corpl b•• been wetlands to be destroyed by permUled Section 322.Z(bJ:Commenten on therequirina mihll.tion a. pennlt conditiona .ctivities. Such compen •• 'ol")'mili,llion deranftioDof ItnaCturel Indicated tha'for many yean b.. ed on our replltion, Inillhl be provided by c:on.lnJctin. or leveral lerma Deeded furtherand !he 404(bJil) truidehnea. Be~ulf 01 enhendna I wetland: by dedicatinS amplification. Itwal lugelled thll !hethe app.renl confusion on Ibi, m.ller. wellind .eft'lIe for public ule: or by term "boom·' be defined 10 exclude awe h.ve decided to clarif)' our e.illin, contributina to the conlttuclion. floal boom. a, would be uled in Ironl ofpolicy all32D_4(r), enhancement acqui.llion or •• plllw.y. ne term wal not redefined
The concepl of "mili,ltion" t. many- preservation of such -mlll,ation lands,· becau.e thOle dam. constructed In

Ilceted. a. reflected in che definition Compenl.tol')· u1itiSIUonof this type II Seclion JO Wale" do require a pennillor
provided in Ihe Council on often reremd 10a. ·'off-Ille" mltisation. a fioat boom. However. m0111d.m. In
(Environmen111Qu.III)· (C£QJ NEPA However. It can be provided either on· che Uniled Slate. are con.tructed in
relul.tion, al 40en 15O&.ZO.Viewina .ite or off-lite. Such aaJu,ation can be DOD-Section20waten and do not
"mltisation" in It. broadest lenlt. required by permit conditions only in require a permit ,fora boom Cnoalina or
practically an)' pennit condition or be.1 compliance wilh 33 CFR 325.4.and otherwbe) UDJe.. II iDvolve.the
rnanasemenl praclice deligned 10 .void apeaf:cally with 33CfR 32s.4(a)(J), In diachal'le of dredJed or fiD mllerial. II
or reduce Idvene erfects could bl! addldon 10diose re.trictiona. the Corp. wal IUBle.ted that the term "obi tacit or
cohlidered "u1iliS.tion," MUi,.lion ha. for many ye." declined to ... e. and obltnaelion" be modified co reillltitule
cohlideratiohl occur throuahout the doe. DOWdecline toUic. the public the lequap from the July 18.1177. final
penni' application review procel' and IDle,"' review 10 require permit repJaUona. We have adopted the
are conducted in con.ultalion with II.le applicallll 10 provide compeauatol")' .uucJtion which wtlI darify our intent
and Federala,encie. relponltblr lOT mfU,aUon unle .. Ihat rnlliJalion u tha' ab.taclCl Drob.trucUona, whether
fish and wildlire re.ourcel. DJ.trict required to enlun tha' an applicanl'. permanenl or DoLdo require a permit; II
ensineeTl wiUnormaUy dilcull propoled activity i.not CODlJ'aty10 the wtlI .1'0 a •• i,t ill jurildictiona1
modificalions 10minimize projeci public interesl U an appJicant refute. 10 deci.iona on enlorcemenlll WI'
impectl ,,-ida appliC&nll at prf'- provide compenillory IntU,.tion "'hieb IUBlnlcd thlt "boat dock." and "boat
applicatioh meelln,l (held ror larae and the dJ.lriCI engineer delermines to be ramps" be Included iDIhe li.1 oJ
polentiany controve"I.1 projecll) and necellary '0 cn.ure 1h.1 the proposell .ttuCturel. since then are frequently
durin, Ihe proc:ellm, of applications. AI acth·jty i.nol CODlraryto the public propo.ed .tnacture•.Theil! b.ve been
a Tflult of Ihele dilcuSlioni. di.trict inlere.l. the permil must be denied. U an included. It w•• lUUetled ch.l~the lerm
cn,ir~e" ml)' condillon permUI to appliclnl vclunlarill' orr,n 10 pro"ide "artificial arnel illand" be added, as

-J
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be ClUed,011, or objective •• and'
leverel eOllUDente,..ald thaI more
.pecific ,uideltnu or erieeri, are needed
to evelulle propo,ed vtm~l~ retr.
a.ain. the Iland.,d, or .0.... Secllon
204 of the Acl .tale. thai the
DeparUDenlof Commerce will develop I
National Artificial Reef Pilo which will
be cohlilt~nt with the Itandud.
eltablished under SectioD203. and ,,;U
include criteria rell tina 10 lilina,
con.truetiDI. mOnilo""" and mana'LQa
.rtifiCial reef•. SpecUication or .uch
crileril in the.r nil.. would be
Inlpproprilte in view of the inlent or
Conl"e .. to have the Depal1lDentof
Commerce perform thil function..The
National Marine Ftlhetie. Service
(NMFS).. aclina (or the Department of
Commerce. ha. conlulled with u. In
developina the Nltianal Artifici.1 Reef
PJan. and we will continu~ to colllull
with them to elllure permit. are illued
con,IItent "'Ith the criteria eltablished
in thai plan. Th~ Departmenl or
Commerce aMolUlced the availability of
the NaUonal Artificial Red Plan in lbe
Federal Re,ilter on November 14.1915.
The U.s.eoast GUild wa.

particularl,' concerDed thai thue ruies
be more lpecffic with resard to
inlormatioD and criteria that wiDbe
used to enlure nl\;,alion IIfet), Inc! tht'
prt'vention of DaYi,atioDalob.ln.Icllons.
SectioD204 of the National Fi,hina
Enhancement Act requirel that the
Department 01Commerce consult ..'Ie·
U.S. eoast Cuard iDthe develop,aent of
the Nltionll ArtUicial Reef PIIUI
re,ardina the criteria 10 be esu,blJ,bed
in the pl.n. Doe of the .tand.,dl with
which the criteria must be consisleot IS
the preventiODof unreasonable
obstructions 10 olvi,.tio~ in addition.
the elillliel crlfineer Ihall cooluh with
an)' loverrunenlll a,ency or interested
party. al approprilte. in ilSllina permits
for artificial reer•. Thil includes pre
application consuJtatioD"'ith the U.S.
Co.. t Guard. and pllcina conditiotlJ in
permit, reco~ended by the U.S.Coasl
Guard 10en.un navi,ationalllfet)·.
&clion322.5(bJ (2/ond (3J: These

aeetioD' ltate that the district cnsmeer
will consider the National Artificial Reef
PlalL IUId thai be will COD.wl with
lovertunental aBendel cd interelled
partie •. al neCClIlf)·. inevaluaUna a
permi! application. Two commente:s
lupporled thl' coordination. The ~
requested notification of deci.ionl to
issue permit. whicb either deviate haUl
or comply with the pian. Pararraph
(b)(Z} require. the chlttict e"liDeer to
nolHy the Deparunenl "rCommerce of
any need to devilte frolUthe plan. In
additiol"'. Ihe NMF'Sreceives a monthl)·
Iisl o! P~"TI1Iapl'hclotions on which tto,
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enou.h to d~v~lo" .. ridlclory leneraJ
permltl, Tht'rrror~ we have decided nol
to adopt thil proposed chan,e. Becn.~
leveral definition. previously 'olUld in
Part 3'::3hive been moved to PUI 328.
I323.2(nJhal been rede.ipated
I323.2(11J.
S«I;Dn 322.2{6J; This a.ction add, the

derUlllionof the term ··a"lfici.1 reef."
from the National Fubina Eahancerneat
Act and darifie. wbat activities or
.Iructures th~ tenn doel nol &Delude.
Two commenlen .qae.led
modllicationl. or darificationl. 10 W.
defmition to en.ure that old oil and la.
productioa platform. can be conaidered
for ule al artificial reef.. We IJrCe with
their lugeltion. The definition ""auld
include the uee or lOme production
plat{orml. either abandoned In place or
relocated. •• artificial reef. a. lo... a. •
they are evaluated and permitted a.
Ineelin.the .tandaru 01SeC!iODZOl of
the Act
S.aion 322.2(iI): Thi. leclioDw..

propoled 10 add the defUlflioa01 the
lerm "ouler coolinenlal IheU" from the
Outer Coolinental Shell Landi Act
(OCSl.A).Two commenteJ'llllllelled
tha' the tenitorial lea off the GuJICo.. 1
of Florida and Teu. i.pelter chan
thrH Dautieal mile. from the COI.lline,
We have determined lbatW. il nol the
ca.e. and have decided nol 10 iDcludea
defimlioo of the term ·ouler contiDental
Ihelr' ill thele re,waUana cd to rely
wle.d 00 the definlUon01 this lerm
that ia already ill the OCSLA.
SeCUON3Z2.3(o}ond 322.4; Activltie.

which do not require a "ermit have been
moved frum I322.3 and Included in
1321.4. Tbe Iimhltion of lbe
I,pplicabllit)' 01Section 1Mof the Walrr
ReIOurce Development Act 011976 in
certain wlterbodiel h•• been deleted
becaulC no lucb limitatioDexllts in thai
Act
~cliDn322.5(b): nil leetion

addrclles the policie. and procedure.
for procell"" artificial reel
application., One comlDenterluue.led
tha' the opportunity for a ,eneral pennit
Ibowd not be preeluded by thi. lection..
A leneral permit tor artificial Iftf. i.
DOtprecluded by this reauJltlon chanae.
FW1hermore. th~ opportunity lor the
Illuaner 01,eneral permill may be
~nced wflb the implementltion of
the National Artificial Reel Plan bl' the
Departmenl of Commerce.
&ction322.5(bJ/1J: Thi. ledion citel

the atlndlrdl elt.bti.hed under leclion
203or the National FIShi...
Enhlncement Act. These .tlndards are
to be mel in the .itins ~ndco"struc:ion.
and aubsequent monilorina and
manalina. o( a"ificial reers. Two
commenlen inSisted Ihat thes.. ,hould)

)

)

Conrrr", by Sedion .(~Jof th~ Out~t
ContinentI I Shelf ....nd. Act of rasa,
ulend~d th~ regulltory ProSTa",te th~
Ouler Conlinenlal Shell. and .pecmc.Uy
eued Irtificial 1.1.nds at fllltng under
S~ction 10 juri,diction. Thil type or
Iln.Icture i. al.o constructed on .tlle
land. within the terrilorial .UI,
Ac:cordin,ly. areificial i.land. hIVe been
Included.
SectiDn 322.2(c/: Two COD'l"'~nl~fI

dilculled the definition of "worl<~;one
Ilaled that II wa. 100 broad and the
other that It Ihould be expanded. The
pretent delinltioo of the lerm "'war""
h.. remained unchan.ed lor mlny ycen
and hll achieved ,eneral acceptance by
Ihe regula ton and those requilin, a
permit. The prelcnl JaGaua,e hal been
retained.
~CljDns 3z2.2tn(2) Imd 3Z3.2(nJ{2J;

Both 01thele leclionl arc concerned
with the definition of seneral permitl_
Several commenlen exprecled .upport
for the additional criteria contained in
the May 12. 1183 propoled rule. Other
commenten exprelSed concenl that the
propoled criteria were UJe.al. Som~
commenten believed thai the propolal
wouJd amaunt to a dele,a'ion of the
Secllon 404 prosram to the I.. tel. and
tha' thil is nol a prero,alive 01the
COrpl of En.ineen. Many commenten
exprelSed UriOUI eeneem Ihat .tale
pro"ams were not comprebelllive
erioup 10 properly repreaent the public
Intere.t review. SliU olbert objected to
the pnlpolal becaule there were no
"Iutlnces thlt ~e Itlte approved
projects themselve. were "similar in
D.lure~ or would hive "minimal adverse
environmental ellecu"; thole objectiolll
extended to the propoilito aUUI the
Implctl of the differencel in the Stltel
Corp. decisionl, Some commenlera
luuealed thaI an aulomatic "kid·oul"
provision. whereby coocemed a,enciel
could caule the Corpl Corequire In
IndividualapplieatioD on a cale·by·caae
bui •• may provide lufficient IIfeauard.
for the propDlal to 10 forward. Some
commenlen '''lBelled that a preferred
approach 10 redudns duplication would
be for the Corpl Coexprell.1n Its
rqulatiohl. direction for hi chstricu 10
vi,oroully purlue joint proceisins.
permit consolidation. pre.application
consullalion. joint applications. joinl
pubJic notice. and special I:rel
mana,emenl pl.nDin •. nis chan.e wa.
propoled In 1983, AI that time we
believed that additional nexibility in the
lypel of leneral permltl which could be
developed w.. neceuat}' to errectively
administer the tesullitory prO£1'ilm,Our
experience since then ha. ,hl'~ ..n thll
the existins definitions of ,eneral permit
at bnth or these lecti~ns is nexlble

)
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drediinl operation aDddr mlnlmi,
when compared '0 the overaD qUUltJtiea
relDoved. U thcre are lc.ba Inyolved. we
believe they .bowd relale to the
dredilnl operalo(. Inleal and the relull
of hi. drecfsUIIoperatioaa, if the intent
u to n:lllove IIlIleriai bom the w.ter
and the relulla IUpport lhi. inlenl. then
the acllvfty iIIvolved IIIU.tbe c:on.ldercd
al a "honnal dredsinl operlhon" thai i.
nol .ubject 10 .eetion .04.
Ba.ed on the Ibove di.c:u.. ion. we

hIve Doladopted In)'of the
reCDZDJDendlUonaftlltina to the
revi.lon DrdeleUon of Ibi. provilion for
the purpO'e of bl"iqlq aboul the
ft,watioD of "D0"!lll dredBinl
opera tiona" In vuym, deJT'eel. We hIVe
repllced the "or" betweeJI the worda
"deminimi," aDd "inddenll'·· w;th •
coauna to more dead)' reDect the fa,1
thll the Inddenl&) faUbld from I
-normal dredalna Oper8UDn"I.
considered to be d~minimi. wheo
compaftd to the overaU qUlntitiel
removed.lD IdditioD. we hive deleted
the example. 01dredaUla equipment II
the end of the propo.ed provi.ion 10
make It dear that de minimi, or
Incldenlal .0U movemeot oc:cwrina
durina onY"nonnai dredatnl operation"
IIDOta "di.cbarse of dredaed mlteril!."
However. we wi.h to alao mue It clear
thll dli. prori.lon 1"lIel onl)· to Ibe
IncIdentll faUback oc:cumna durinB
"normal dredaina operationa" and nol to
the dJ.po.aI of the dredsed mllerill .
involved. Jf thl. mlterill I. di.polCd or
In I WIler of the United Sllte •. by
.idea.1ia& or by other lDelD•. thi.
dJ,po.II will be coD.ldered to be I

. "clilcharae of dredaed mlteri.I" Ind will
be .ub;ec. 10ftruilUon undet .ection
4Ot.
Section 32:J.4:We have mlde .ome

miDor~orrecUoDlto thl•• eetion to be
coMI.teal wtlh EPA'. permll exemption
re,wafioa. al .aO'R Pan 233.
Pan 324--OceonDi.poso!
S«lion :l24.#{c}:The aaa,ua,e of thai

eec:tioD 00 the EPA rniew procesa h..
beea rewrilteD to darify Ihcproudures
the di.trict ensiDeer will foUowwhen
the ReBional AdmlDi.tr.lor Id,'i.e. thai
• propoled dumPUlsactivity doe. nol
compJ)' with the criteril establilhed
parlulDl to uetioa 10Z(1) of the Mlrine
Protec:tlOD.Re.earch ADdSlnetuarie.
Ad (MPRSA).or the re.trictionl
eatabU.bed punuaat to .eclion 1D2(cl'
thereof. illaccordaDce with the
provtliona of 40 O'R ZZ5..z(b).
PrITt 3Z5-Pvrnit Ptot:asing
Several minor chUlie. hIve been

made in thi. part. Theae chaqea iDvo've
requeltina addjtionaJ information (~m
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Secupn :uJ.2(dJ-Pnt'iDuJly:uJ~(jI:
The propoeeit lDodifieatioDof lhi.
para(Etaph.blle. th.f "de minimi, or
Inddenta' 101l1ll0vcmeDt oc::cutrins
dwinB Dormaldredsina operatioDI"'1
hO*I "chlcha,.,e of dredsed ITIlterill"
the telm defined by lhia paragraph .
£ashl CDlNDentenra~.ed CDnc:eml

ftl.tina 10 thJ, provt.lon, Mo.t of the.,
aupported the re,wlbon of "deminimi,
or incident •• IOUmovemenl 0CCWTina
dllJint Dormll elrect,tna operationl- in
.al'Yinl dqree •. Two lpec:ilicaJly
expre .. ed I belief thll the IIJlbad from
dredsinl operationl CDnatitutedI
diacbl,.,e witbiD the Inlenl of netion
4(M of the Clean Wlter Act.One of
theee .ta~ed thll the propoled provi,'oa
WI' CDntrl". to a blndiaa ded.loa by
the U.S,.Di.lrict Court for the Northern
Di.lriel 01Ohio InReid y.Menb. No.C
IJ-GSIO (N. D. Ohio. 111M). Another
coznmenler objected 10the provilion on
the bl,l, thll IIwould force .tatel thlt
perceived I Deed 10re,wlte dredpns
operltion. to repllte .udl Ictivilie.
under their Nltlonll PoUutantOi.chl,.e
EliminIUon Syatem authority. The
ftCDmmendltioDi of the lbove pup of
commenlert included the repllUoa of
dred,lna aclivUlel on an Indjvidual or
,eneral penNI bull or on I ,elecUve
bl.i. thll would tlke into lCeDunl the
acope. Ind anticipaled effecu of the
projecla involved. Two commenten
exprelled coac:em over the flcl that
eli.charse Ictivilie •• udl I' the
Iideclitina of dredaed mlterial miah1be
CQn.fdered ",oil movelDenl" thll· wa.
"incideat.l" 10a "Dormal dred8inl
operalion. " The finl' concern railed
related 10the li., of dredpns equ.ipznent
cited II examplel. Thi. li.1WI. ICeD.
ahemaUvel)'. II 100 limited or a. n01
limited enollSh in rderence to the type•
of equ.ipmenl thlt may be uted In I
"nonna) dredainl operlaon.- Four
CDllUDenlen.upponed the propo.ed
provisioD I. a re•• onlble inlerprelllioD
of the ,eetioD 40t authority of the Corp•.
Seclion 40t dearly chreClathe Corp.

10ftrulate the discho'Be of dredaed
material nol the dredrina ItlelL
Dredsina operationl CADDolbe
performed ,,'ithoul .ome flUbac:lt.
However. if we were to define W,
'aUbld I' a "di.chUJe of dredpd
Iftlterill" we would. illeffea. be addina
the rquJ.tioD of ciredainllo KCtiOD40C
whJch we do not believe w•• the IDteat
of Con,rell. We have con.i.lently
provided pidlDu to our field office.
alnce tm th.t iDcident.aJfaUblck " Dot
an activity re,waled under lecdon .oc.
The purpOI. of dredainB i.to ftDJove
mlleri.1 froID the water, Dot to
di.chl ...e malerial into the Wiler.
Therefore. the IIUback in I "'nonnll
dredsina operation" il incidentaillo the

cit,biel cn,ineet lIa. taken fU1l1action,
'fbi, .hould be ''''''Icienl Dolifiation lor
tho.e permll. which do nol dev1ale f~m
the pl.n,
xcllon 322.,$(11/(4/, Althou,h .ome

eommenlen .lronal, aupponed thi.
• ec;Uonde.c:nblna the li.bilil)' 01
pennlttee. authorized 10 build artificial
reel,. levera' exprelled CDnc:emth.,
W. p~vt.ion wa. nol dearly written or
required .pecllic aileri. 10 a.. l.t the
dl.biC1 en,meer In detenulnina fin.nd.1
li.bllity,.1bJ. para"aph h.. been
rewritten 10 cotre.pond do.ety wtth the
wordina ill the National Fi.hina
Enhancemenl ACl and examplel of
way. an applicanl an demonstrlte
financlll re.ponalbillty have been
.dded.
xcIiDll3ZZ.$(IJ:We blVe rni.ed lhil

piralllph em cana" and other artifici.1
wllerwlY. by ellm1n.Una procedurll.
oDly provi.lo", wblch are redundlnt
wtth requiremenl. In 33 CFR Parll 325
and 32e,
xctiDn U2.$(/);. A new .eetion on

falrw.y. and anchorale .re .. haa been
added. nu. leetion WII fonner'y 10UDd
I' 33 CFR209.135. We are movtna chi.
provi.lon to CQn.olidlle .11 of the permit
re,wIUon. on .lNclure, 10 thll part.
We will delete 33CFR zog.135by
lep.rate noUce In the Federal ReaP'ter.
PrITt 323-P~rmiulorDischDrges III
DredledorFillMe'~nGllnIDWeters01
tile United~tcs
SecliDII 323.2:Sever.1 commente!'l

lupported movins the dertnllions
ftlatiq 10WIlen of the United Statel 10
a .eplrate parl3"ph. A. pro?oled on
MIl' U.lAl. we hive moved the term
~"'Iten of lh~United S"'e." and III
other terml reilled 10 the ,eor-Iphic
•cope of juri. diction of Section 40t of
the CWA to 33CFR Pan 32.8which i.
aUed "Definition of the Wltert of the
United Stllea. - We belaeve thll. by
tellin, theae defuUtionl IPlrt in •
.eparlle IDd di.linct Part 01 the
rerulltioa and including in thlt Plrt In
of the defiDftloDIof terml "Iocilled
with the .cope of the Seclion 40t permil
proF'1ID.we are better able 10darily
the .cape of our Juri.diction. We hIVe
Dotchenaed any exi'linI definltioDl nor
added any definition. propoled em MIY
1Z. 11113. CollUDealarellted to thue
defiDUionaare Idelre•• ed In Part 32.8
below.-
We have Dolchanaed the definilioDof

61J material II IlZ3.2{e). However. the
Corpl ha, eDtered into I Memorandwn
of Apef'menl with the Environmenlal
Protecf. -Il ",eoC)' tD beller Identify thl!
differeDce between .eetion 402 Ind
lectioD 40t di.chl,.,e, under the C1eln
WIler Act
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I 320.401(4) in addition to I320-4Wlll
The adopted para,raph reference •• '"e
and local dcci.ionl in both or thelC
paraITaphl.
S~Clion'Z5..2(bJ(lJ/ii} The ""y 12,

108l. propo.ed resulatians lought to
.peed up the preee .. by reducln, the
.llndarel eo day comment/wllver penod
to 30 day. lor Itate wI'er qUllity
c:.erdficetion •. Cammenlera on thi.
paraITaph offered I complete 'pectnlm
of view. from Ilion, IUpport ror ahe
propolcd chan,el to Itronll opposition
to the propo .. l,Comments within thi.
Ipcctnlnllncluded opinions Ih.t· It. lei
mUlt h.ve eo day.: certlficl"on time
abould be the .Ime a. Illowed by EPA
(i.e. e monO,,); the proposall. iIIe,al: it
connict. with lome Itlle wlter qUlllty
c:.ertificatlonre,wltion. Ind proceduret;
and IIwould ftduce Illte Ind public
input to the ded.lon·malr.ins procell,
MOlt Ita Ie. objected to thil ftduclian
with many dlina ellabli.hed wlter
qUlllly certification procedurn required
by Itltute and/or ftplltionl which \
ftquire notice to the public Inann,lIy 30
d.y.} Ind which allow ftqueat. for
pubtic he.ri",. which ClMol be
completed within ahe»d.y period. We
blve. theft fore. fttalned the 60 dlY
period in the July 22. llMSZ. ftplltion •.
Some Corp. di.tr1cU hive developed
fonnal or Wonnll apement. with th~
.t.tea, which identify procedure. Ind
lime limlU for .ubmittal of wlter quality
certlficatlonl and waive,., Where these
are in effect. problf:ft'l. I .. acialed with
certificationl are minimized.
Mlny commenten objected to tht'

MIY lZ. IH3. proposil to delete from
the July Z2. lGa2. regulations the
.'alement. '7fte requut for certificalion
must be mlde in accord.nce ~'ith the
ref'll.tion, of the certifying a"enc)·."
Deletins thi •• tetement will not delete
the ftquirement thai valid requests for
certificallon mu.t be made m
accordance with State Ilws. Howewer.
we hive lound that. on a ca.e·by-cnf
basi. In .ome Itetes. the Itlte certifying
a,eney Ind the diltrict enHineer hive
found it benefid.IIO have .ome
flexibility 10determine what constitultl
I valid requc.1. Fwthennore. we beheve
thlt the .Iale hIS the ftlponsibililr to
determine if il hal ftceive~ I valid
ftque.L 11thil "alement were retained
in the Carps relulation. IIwould require
the Corp. to determine If I Rquest hll
been .ubmlUed in accard.nce with 11.le
law. To Ivoid thia problem. we h~ve
decided 10elaminate this It.lemenl.
~etllm J~.2,dJ(2J:Numerou.

comment en expre.lIed concern with
comment period, of leu thin 30 dl)'s.
They were concerned thlt. in order to
expedite plOcPlsins 11"'''_-. 1Sday
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ph.u orahe pennit proce.. -At .ny rale,
th~COUI Cuard will receive p"blu::
nolleel of permit appllcationl, and IDly
mike recommendation. 10 en.ute
nlvllalionall"etyon a cale.by-c.ale
b.... Approprlile condlhon. can be
added 10 permit. 10 pro\'ide lor .uch
"'ety.
Seeliotl :us.1(e}: Sever. Icommenlen

ellprelled concern with 1'"",I,e
ch.nlel requirina onJyadditionll
infonnalion "e.. entililo complete an
ev.luluon'· rather than the fonner
requirement for lnfonnllion 10 "a .... I in
eVllultion of the Ipplication. M They felt
thll chlnae would reduce the dala b.. e
on which deci.ion. would be made.
Tht'y indiclted fw1her Ih.1 without
neee .. l". .ddilionalinformltion,
di.ll'ict en,ineera would not be able 10
mIke I rellOnable deci.ion. the public'l
ability to provide melnlnrful COlDDlenU
would be limited. and ftlOuree I,enele.
would hIVe 10 lpend mote time
contlcLin, the Ipplicant and ,Itherina
Infarmltlon. The), felt thi. could
increlle delay. rlthet than limitins
ahem.Several commenten a.ked thai
the replltionl be aheftd Coapecifically
require lub:nlilion of lnromation
neu"l". for I 4OI(b)(1)evalult.ion.
Similar concem. were exprCl.ed with
the chan,e Itltin, thlt del.iled
enlineerins planl and Ipedficatianl
would not be requited lor I permit
Ipplicalion. Commenlen advlled thl'
without adequale plan. or the Ibillty to
routinely require IUpplementll '
infonnltion itmay be impollible to
inlure complilnce with Ipplicable wltet
qUllitl>c:iteril or mike realonlble
permit decilioRi. Other conunenten
win ted harther relll'ictioni pllced on
the diltricl cngineer'l ability 10 ftquul
IdcUlionll Wormllian- Suaeltion.
included .herina the reptltionlto
.peeify the tl'Pe. need fot. and level of
dellil which could be ftquuled. Ind
requirin, the dlltrict enBlneer to prepare
an InalYlis of COil. and benditl of aueb
inronnalion. Some commenten objected
to requitemenu fot providini
inlonnation on project ahemalivn and
oc the 10uree and compolition of
_died or fiUmlteriat
This parlrraph hal been Willed I.

proposed. The intent of thi. chInle WI.
to a .. we thllinformllion neee .. l". to
make a deci.ion would be obtlined
while ftquClu for ncn-ellentill
informltian Ind dela)" ... ociated with
.uch reque.ls would be limited.
~elion 325.2(oJ(6J;The new

requirement 10 docW1lenldlltricl
cnBineer deci.ion. contra')' to Illte Ind
loca: decision. WI. IIdorted ellentially
IS proposed. The rererence 10Itlle or
IOCilIdecisions in the mIddle of this
par.,reph incorrecll~' did not reference)

)

)
)

en .pplicant, providina lor. R .. onable
comment penod. combinl", pennie
documentation, and documentina illue.
or n.tionllimportanu-
Seeliotl 325.I(b};Th" .cetion h•• been

rrwrillen 10 cI.rify the pre'lpplicehon
con.ullation plOce.. lor major permit
.pplication.- No .I,ruticent ch'nae.
h.ve been mlde In lite content of th"
lection.
Sectiotl :u5.I(dHIJ:One comrnenter on

Ihi. conlent ol.pplicatianl p.r.,rlph
.,ked th.t where. thtou,h cxpeflence. II
h.. been found ihal .peellic item. 01
additianllinlonnltion .re roulinely
neee .. l". lar pennI! Rview, the dilll'iet
cncineer ahould be Illowed to develap
lupplementll Wormation lonna.
Another obaerved th.t ft.ll'ielina
production of locallomu mly inJUblt
JoiDtpermit application proce.It •. llit
become. nece"ary Coroutinely ftquClt
addition.: Wormltion. the CGrp. can
chln,e the appllcetion form. but thai
mu.t be dene II Corps heldqulrten
witb the approval 01 the omu of
Mlna,ement and Budsel ThI, chan,e
doc. Dol pllce anyaddiIJonal
ft.Uictiona on developinB low forml.
h I.now the cale. local fonn. may be
developed lor Joinl proc:ellinB wilh I
Federal or Itate a,eney.
~ctitm m.l(d)(8): ThI. II a new

.ectiODftqu1rinl an applicant to include
J"O\'Illoollor .Irias. CODltnlctiOn.
monltorina and mlnilina the artificial
reef II put of hil application lor I
pcrmJLOne commenter .ugelled thel
the criteril for accompli.hl", then
activilie. mu.l be completed In the
Nltional ArtiJidal Reef PI&n before
e.tabli.lunenl of IUch reef. can be
enca:2a ed. Another recommended tha'
the re ltion duaibe more IpedliClUy
the ormlUon to be .upplied by an
applicant ~ith reSlrd to monltorinl and
mainrlwas an artificial reef, 'Theplln
include. ,uera) mechanisml and
methodoJolie. for monltorina the
compliance or ftef. with penni I
requirements. and manlBinl the use of
thOle reefl. It can be uaed al I pide for
the informlUon to be lupplied by the
permit appUcanL Specific conditionl for
monltonna Ind manlBinl. al weDal for
maintainlna artificill reef. aenerally
need to be Illc'lpeclfic and IhouJd be
developed durinl permll proc:e"ins.
The u.s. CoIl~Gulrd requelted that

"'cy be provided copiel of permll
applic:atiORi for artificill redl. Ind thlt
a permittee be ftquired 10noUfy the
Coall GUlrd Di.Uict Commander when
reef cORitruction beJinl and when IIi.
completed 10 timely Informllion CIInbe
included in notice. to mlrinen. The
diltrict en,ineer m.y elecI to conluh
with the ea.lt Guard. when
appropriate, durina the pre.application

)
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wor.l..ad ..01ju.1 for&hefill, il'lI,1ol'ved.
A commenl we •• 1.0 received
'uge.li", che' we bemore 'peeifle on
wh.1 dl.ch."e •• re covered by pcnnn
au&horiulionl. We 'II"er with the.e
pOlnl. and have m.dr .ppropnale
chlnse. 10che in.trvclionllm.ten.I'
rel."na 10pro;cct de.alpHonl.
CeneraJ Condllion.
General Cond,tiDn 1:Seyer. I

commente,. ,taled Chllche .pecified
thl'ft month lead time on th. reque.1ins
of permit exten.loM w.. too Ions. We
'lI"ee with the.r commenle,. and have.
therefore. reduced chi. lead time from
chl'ft 10one month.
General Condition Z:One COllUDenler

recommended thll the wordi", of thi.
condlUon. relatina to the mlintenanu or
luthorized work. be modified to indica te
•th.t re.toration ml, be required if the
permlUee fIll. to complywith the
condition. We qree and hive Inodllied
the condition acc:ordlnaly.Another
colDInenler .lIled that Itwould nol be
rellonable 10 enforce W. condition
when I permitted underpound facility I.
abandoned. We ,eneraUy alfeC with
&his.tliemcnL Howevcr. we believc the
procedure. ,o"enllna the enforcemenl
of permll condltioQ' are flexible enoUlh
to aUow I rea.onlble approach in luch
litultion.. .
WJal!ralCondition 3:One commenter

Indicated that Ibl.condition .howd be
modJfied 101'equlre the permillec 10bIll
worlcthll could dIm I.e dilcovered

• hi.loric relouree. and to prolecl tho.e
re.ouree. from inadverteul damllr.
·Th.t commenter al.o Indicated thl'
WIdercertain circum.tlnce. It would
not be neee ... ". 10 nolify the Corp. or
10hIli work. Thi. notification
requirement h.. been til eBecl ·.ince
11182.and the continultion of WI
requirement provide. for the Corp. to be
notified in a UlneJyIDlnner. With Ihl.
nolihcllion. the Corp. C&D relcl qulc:Jd)·
10delermine the approprilte coutU of
Iclion. We belieVf ahi. approlch bl'
proven to be "atieflclory. Therefore. thi.
condition is beina Idopled I. propo.ed,
Proposed ~nelTll Condition I: In 0111

proPOlll. we specificaUy reque.ted
coaunenCI on tN. condition. which
would require recordins the permit on
thr property deed. More than hlU the
comment. received were on thil
proposaL All but one 01 the commenle,.
who addreaaed thi. condition ~'ere
allical of it to Ilfelter or le.. er delree.
InIlitulional inlere.1 ob.erooedthatlhi,
condition would only add to their co.lI.
,tnee once land. were purchaled they
were .eldolD aold. blJatutional and
indus trill intere.ts ob.crved thl'
pennUa ollen rela.e to ca.emenll and
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10be 1II0~ definItive .. 10ch~mLeri.
for maki.naa decilion a. 10the
catel0rie. of actJvitie. eillibll! lot
authori&llUonunder &heLOP. and Ihe
Ildt or coordinlllon wHI! Feder.1 .nd
.'ale re.ourc:c a,enele., A few
commenle,. were concemed &hll&he
notice in the MIY 12.lNl. Propo.ed
Rille. w•• in.ufGdent beClule U did not
live Ihe acope and 1000tionor the work
10be covered. lbe conunenlina ••a*e.
al.o indica led lb.'1 the nottce Will
in.ulrident lor waler qUllity
cetlificatiODand COI.!&I zone
con.l.tency detennln.lion pUrpol".
Other COlDlllenle,.were concemed ch••,
while LOP'. would be coordinlted ~;th
Federal and .tate fi.b and wildlJfe
a,endn. other ftIOW'Ct Ipnae. IUch
a. EPAmould aI.o review Section 40t
LOP'I. Baled oD·thecommentl on che
proPOled 40t LOP procedure •• we have
dedded nOI10adopl the 40t LOP
proc;edure. II propo.ed. We Ire nal
chaa,ins t 3Z5.S(b)(Z),LOP formlt. not
are we chaqiq the .ecUon 10LOP
provialons. Rather, we blve revi.ed
I3%5.2(e)(l)10 dnc:ribe I .eplrale
tection 40t LOP proce... Unlike the
.eellon 20LOP proce .. , the tcctJon 40t
proc:e.. lnvolve. the IdentificaUon of
calelOrie. 01di.chlJle. and I senerie
public DOUce.TbJ. LOP procel' III type
of abbreviated penoil procca. which
could and hal been developed under the
,uly 22. lRZ.lnterim final re,wllionl.
Then procedurel wilJ avoid
unnece .. aty paperwork and delay. for
IDL"Iyminor section 404 projecl' in
accordlnce with the intent of Seclion
JOl(1) 01 the Clean W.ler Acl
S«liDn 3ZS.7(b):We hIve added.

provi.ion thlt. when conlider!n ••
modification to a permit. the dilmct
cn,ineer wW coruull with re.ource
asencie. when con.lderin& I chantte 10
Cennl. conditions. or feltW"C.in which
that agency hal cxprelled • lipificant
InlereaL
Section 3ZS.#:One commenler

senerally .upported thi. lection on the
eIi,trict engineer', IUthOrity 10 detenninr
,uri.dictioD bUIindicaled th.1 I3ZS.iI(e)
.hould Dolbe adopted becaule II
renecu the provi.ions of I
Melnorandum of Unde,.tlndina (MOU)
with EPA and would nol be applicable if
the MOU iJ reviaed or deleted. We have
determined thll tNs plr.,...ph IInol
DOW needed and hive decided nOI10
adopllI.
Appeadix A-Permit FOI'lllIlldSpecial
CoadiliDDl
A. Pennil Fonn
Project Description: A coawenl ...-1.

received atatina thaI inlcnded Ule
.bould be .pecified for.U penni lied

noUul would becolne ch~DOI"III.Tb~.~
c:omm~nl~" .I.'~d cha' 15da,. WI.
inliuflic;,enl,~ prepare nlb.l.nth"e
c:ommen', ,n~ would no•• llow che
pullhc adequ'le participI"on in the
permit proceu 'f m.nd.led b)' Sectlon
101 01 ch~elVA.SI.le .,enaci nOled
Ih.t. with jn,lem.1 and externalmaU
requirina .. much al a weel .ach lor
the Corpl end &he.tatc, 15 dly, would
nol pro"ide .n)' lime for c:on.idera1!ion
or. pro;eet. Se,·er.1 colNnenlen noted
th.1 .uch e..-pcdfted review time. mi,ht
Ict ... IIl·be coWller·produclive•••
Federal .nd .Iale "enciea milht
rollllnely OppOIeproject, and requc.1
penni I denill .0 chal they would chen
h.n .uRicienl lillie to review I project
and 10worlcwilh .n .pplicanl to re.olv
conflicts. We recosnizc &hat15 da)'1l.. I
vel)! .hort commenl period con.lderina
intemlll,encyprocellinlind mall
time. We expect tha~col1llDenlperiod.
a•• hort II 15 dlY' would be uted oDty
'or minor projeetl where elCpCrienceh..
IhOWDthere would be Ullieor DO
conlrove,.y. $olne diltricts have been
routinely &IIinscomment period. of Ie..
than 30 dl)'1 (20 and 25 dIp) while
othe,. hIve ul~d .uch procedure. In
om, a limiteclDumber d' lpedal ca.ea.
In Idoptina thit proviaion. we blve
modified the Ma, 12.1983.propo.. 1to
require the districi cAlineer to coNlder
the Dllun o. the propolll md time, the
need 10obtain comments froIDremote
lrea •• COllUDenllon .inUJar propo.. l..
and the need for .ile.\'iliu before
de.isnIU", public:noUce period. 01 Ie..
than 30 day •. Addltionall)" Ifler
coftJiderfns the le",th of the oriBinal
commenl period II "'feUa. thOle ilem.
nOled abo\·e.,the disbici en,ineer mIl'
extend the commenl period an
Idditional 30 dlya Ifwarrlnled. We
believe this provide. the desired
nwbUil, ~'ith the necellUY re.trainl.
on ~'hen 10 ule commenl periodl 01Ie..
thIn 30 dlYs.
. ~ctiDns 32$.2(1!)(1}and 32$.5(bJ(2}:
ColDJllenleTlsuppol1ins the u.e 01
lette,. of permiuion (LOPJ for minor
lection 40t Icli"Uie. llated thai
applicants ~1J rellize • .,...meanl time
.. vinS' for minor reque.I. while chere
wiUbe no lou in en\ironmenllJ
prolecliOD.ObjecloTl believe thai the
Corps" s.. kinllldministraUvc
expediency al the cosl 01environmenl"
prole~ion. I"uel rai.ed by commenle,.
include: the le,ality of the 40t LOP
procedure withOUIprovidins lor nolice
and OpporturUl, lor public hearin,
(Section 4Ot(a) of che CWA): the lelality
of iSlulnSa pemul which would become
eUecliYeupon the receipt or wliver d'
401 certification and/or I consillency
eertiLtcalion under the CZMA: the need
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be deleled In 'U enlirrl}' While II'j, t"'r
Ihat .ome courtl h.ve found Ihe Unltt'd
S, .. tel b.ble (or dlmllel lu.l.ined b)'
the ownen ~r.perm~"ed st"'clures or b)·
indlvldu.l, Inlured In lomr w.y by
Ihose .Iruc:lure•. II h.. nner been Ihr
inlenl of IheCOrpl '0 .IIume eilher Iyp"
o( lI.bibly or to in.ure th.1 no
inlerlerence or daml,r 10• permilled
It.ruc:lurewill occur ,'Ier il h.. been
buill. In pennittina .Iruc:tures willlln
nl\til.ble wlten, the Corps docs nol
• .. ume .ny duly to IUlrlnlee Ihe .. rrlv
or thlt .Iructure from dlm',tI Clu.ed
by the per:niltee·. work or b}'other
aUlhorized activitiel in the Wiler .• uch
II chlnnel mlinten.nc:e dredlinl' Thl5
i. viewed I. In accepa-ble hmi'llion on
thr privilele of con.'Nctinsa privlle
.ITUClurefot privlle benefit In a public:
w,lerwlY. plrllcul.,ly linee in.urance
.. reldil, aYlnlble to proieci the
permittee from any dam'le his Itruclure
mly lu.llin. Accordins'y. the lan(!uale
In hem 3 bl' been Nrther cillrified to
preclude any inference thll Ihe
Covernment a.. uma Iny lilbillt)' for
interference with or damlle 10 •
permilled Itructure al • reluh of "'ark
undert.ken by or an behlU of the United
Stilt. In the pubUcinterellt
RI!I!"o/ualioll,,/ hrmit Dl!c;,ion:One

commc:ntcr recommended Ihll "
reevllu.liolU be limited 10 the three
clrcunullnce. lilled. Although we
belitve that the valt mejorily or the
reeltalualiant required will qualify
WIderone of the three lilled
circumstances. we cannol exclude the
possibility of non-quIUlyina. Wlique
'1lUllions wbere the public'. load m.~·
requite. reevllultion of I pennil
deCISion..Therefore. we hlvr relalned
daewordins which .tlttl Ibll
ret'\'lluation. "'ill nol necessarily be
hrmled 10the circumstance, listed.
Another commente, ,ecomtnended thai
we add to thilitem dall we hive the
authority to i.. ue adminillirative ordrrs
to require cocnplilnce with dar lenns
and conditiolU of pennit. and to inilille
le,ll IctioN where approprilte. The
procedure. pvemm, thell Iction. are
contained ill33CFR 326.4 and 326.5and
reference WI. mlde to thell procedures
in the propoled wordins. However. we
liree dalt IIwould be helpful 10lIIodify
the propoled wordill8 to provide
permittee. with a betlet undent.ndins
or our enforcement optiON; we have
modified the text acc:ordins'y.
B. Speclol CDnditions
One commenter luuested thlt

Special Condition 5. which requin:.
permittees lulhorized to perform certlin
type. of work 10provide Idvlnce
notificltlon. 10the N.Uan •• OCCIn
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the tranderence oflhe pennil with the
property. be modified 10 proVide for
nolice .nd approv.1 'rom the Corp,
berore the permit i, Irln.rerred. The
re•• on siven 'or lbi. 'ugf'llion WI. thll
Ihe COrpl ml" hIVe .peclliitnowledse
of the plrhcul.r trln.feree·, hi. lOryand
clp.billllU Ind may WIShto modif,. the
lerml Ind condllion. or the permil
.ccordi",ly. The .uue.led ch.n,e
would require the illui", office to
conduct. review .nd PrePlre deci.ion
documentllion every lime property i.
tranlfen-ed Ind there is • COrpl pennit
Involved. We beheve th.t nch I revirw
in eyery c..e involvinl the "Inder of.
permit would conslilUle .n inefficienl
u.e of aVlilable re,ource •. Under the
proudure. cont.ined In 33 a1{ 315,7. I
permit fa .ubject 10.u.penlion.
modlfic.lion. at revoCilion It any lime
the Corpl delenninel.luch Iction il
warranted" We believe thi. 'II bellet
appro.ch. and hive. therefore. ret.ined
the propo.ed wordina of thl. condition.
Cen~1Tl1Co:!diliDn 5 (Pl'DptJ.~d

CenelTl/ CAndition 61:One commenter
recommended dall this propo.ed
condition. which relltel to compliance
with the provilion. of the Wiler qUllily
certJficalion. be chanled to provide for
the modific.lion of the COrpl pemU if
EPA promul,llel I reviled Section 307
.tandard or prohibition which applies 10
the pe.mflted activity. We asree thlt
permit. mUlt be modified when
circwD.taneel wln-Int. Procedure.
,ovemfnt modifiation. are contained
in 33 CFR 325.7. and we Idvi.e
pennltleu of the.e procedure. iD lIem5
(RelY.tuation of Permit Decision) under
the "Further lnfonnl1ion" hcadins ..
Therefore. lince we believe thi.
polenUal requiremenl for pennil
modilic'ltion. is adequllely covered
under the ""further In(armltion"
heldins. we bave relained the proposed
wordin, of thi. condition.
Caneml ConditiDn IS (Proposed

Genua} Condition 1J;One commenter
Doted that complilnce inspectiON
.houJd be conducted dUMBnormal
worklns boW'S.AI I lenetll rule. this
oblen'aUoD aeem reasonable.
Howlvlr. lince we believe thai
compUanc:ein.pections ,,_,illbe
.c:hcduled durins Dorm.' wotkins houn
when pollfble. we hive nol mlde any
chanae. to the propo.ed wordins of this
coDdilion.
Further Infonnllion
lJmils ,,/Fed~1'D1Liobjllt)·: One

commentlr luae.ted th.t tbe
Government could. under ceria in
circwnltanc:e •. be held lilble lor
dlma,el aUled by acthille. lutharil:ed
by the permit and .uuelled thalilem 3,
which limit. the Covenunent'. Ii. bUllY,

not 10lu IImplf' ownership and thaI
complllnCf' with thf' propond condlllon.
in luch '1IUllionl. would nol be pouible
or mumnafulln .ome loc.tionl. One
commenter .t.ted th.1 • recorda lion
condllion ,hould nol be necen'I)',
pro\'ided permilleel complied with
propo'ed Cener.1 Conc!illon 5, which
require. o"'nen to notify the Corp,
when proP!!rtyI,nnllen-ed. To
.trenathen the property tran.'er
condillon, we hlYe modi'ied the
.I.tecnrnl prreedin, the tr.nsferee',
lipalure to _peci(r thlt the requircmrnl
to comply With the terms Ind condlhon.
of the pennil move. with the property.
One commenter Itlted thll I pnuII
condition requirins recordltion ..'here
pauible would be un!a Ir. lince " would
nal be uniformly Ipplicsble to aU
pennHleea. Further coordinltion wilh
our field offlUl indic.te. thlt
compli.nce wilh lind use of the
propoeed condition prob.bly OCCW'I
on')' in. few locltion •. Thl.
coordination a'.o indic.tes thlt for
lome jurildictionl. where record.tion i.
palSib'e. 1M cost of record.tion may be
10 "cat dalt IIexued. the benefitl.
Civen thlt recordation ml)' not be
prllctic.' or approprilte for all Co:p.
permili. we have deleted Ihilleneril
condition from the pennit form and
rer.umbered the remainlnl ,eneral
conditions Iccordins'y. On the other
h.nd. the recordllion requirement I.
aFProprilte .nd useful for many Iype. of
.ITUClurelneedinl Corp. perm Ill.to
pro\'ide fu..,d.mentll faimel' towlrd
fUI"'~purcbuers of real propert)' and 10
facihllte enforcement of permit
conditions aSlin.t future purcbalerl.
Fa: ulmple. if the Corp. were to iuue
II pem'lillot I pier. that re:mit would
requIre the c:wner to mlintaln the piet in
loa~ conditIon And ito conformance witb
the lenni a:td condition. of the penni!. If
the builder of the pier .. ·ere to aUow the
ple~ 10 deleri')rwle, he could ealily
tTu.s!ef Ihe pirl and associlled property
"'lth 1:0no:i;:-eto the purcha.er of the
le53: obi'F'1I110I'Ih.' re..-ir and mlintlin
the pIer .·',:"u th~ pel'1llitwere
rec"~::!ec;...t'I!lC ,,·;.h the ~itledocument,
relll~J to l!:" lS5ol:ilt~d property. This
,.ilure :" S:\le nolice to prolpec:tive
purchllers would be unf.ir. and would
inaelle the FederAl Covemmenr.
difficulty in en'"rcins permit conditionl
_.II:t.: future purcnalr.rs. Because of
this Importlnl nolice function. we bave
added I recordltion condition under B.
SpeclIl Condilion •. for UIII! wherever
~cordllion ia found 10be rea.onably
prlcllcable Ind appropriate.
Crn~rol CDndition 4 (PropDsed

CcnrroJ ConditIO:! 5).'One cODUl'lenler
na.resled that thu condition. relltina 10
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relloratlon. and 10 puni.h "iolalo" ••
chr purpo.e ot lJIe Corpl enfOl1Cemen.
prolrlm_ In thel wr refer in Ihll
plr.".aph 10unauthorized aC:~IVJIIIiUWC'

an reneelm. c,,~'ael IJIlt Ihese
acllVitiel Ire un.uthorized .nd 'Ut..ICCI
10enlorcement Icllon. punu.n. '0 Ihe
le81' lulhonlle. eiled .t the ilellnn,"" of
Ihi. Plrt. Further. the olher
recommen-ied eh.~,,, ",·ould.~mply
dllpJiC:OleIhe dJlc:u.. ionl of enforcemt'nt
melhod. and procedures alreldy
containeel ~ t t ~26.3.326.4.and 3l6~
Ho"·e,,er. we h.ve added. ,I.temtnl 10
th" provllion 10 reneel the Ilcl dll"
EPA h.. Indepl'ndenl entOtUmenl
aUlhorilie. under ane Clean Wall!l Acl
and thus. diltnet en,inren .hould
nonnally coordin.te wilh EPA.
Section J26.3;bJ: One commenler

recommended thll thi. par.,raph be
amended to require the estabh.hment of
numbered me Iyslem. for viol.tion •.
MDII Corp. dillriC" alreldy a.. i,n
c:onU'oInumbe", to enforcemenl .chon,.
and Iince lbl. I.an adminlllflUve
function. we haye determined thll it
would be Inapproprille 10include thi.
requirement in a Federal rei'll. lion
de. lined 10 pro\'jde enforcement policy.
Sect/oil J26.3lcJl~J;One commenler

.uqC$led re"'ordina of thil p.,lp_ph '0
mIke it clear Ihal I viol.llon in"oh'inB a
completed ac,h'lIy mayor may not be
retolved throUib the i••uanu of. Corp.
pennlL n,r reference In the propo.ed
wordina to hot lnitialing·an), Iddl1ional
worL.before oblain.ins required
Dep.:lmenl of-the Armyauthorizltions"
apparently led to the commenter
mi.unde",llndina thil Plragraph, The
intenl ofW.wordiDi relaled 10 w.min,
a Violalor nol to inltille work on other
projecl' belore oblaini", required Corp.
penni". Sincc the violalol i. in the
procell of beina made aware of the
Jelal requirementl lor oblawllI Corp,
penni ... we b.ve detenuined that thIS
"'amin, i. unneee .. aJ')'and b.ve,
therefore. dele led It
S#!ctiDnU6.3(c)(3J: One commenter

recommended thaI &hi. p"l~raph be
amended to indicate lblt th,:
informlLioDrequClled "iU al:" be ..,ed
for delenninina "'hether le,.1 .clion it
appropriate illaddition 10delcnninins
whal ini"al COtre!:tive!Dealures mlY be
required. We ape th.llhe Inf.,rmllion
oblained hom Viol.lors mly provide a
bui. lor enforcemenl dedllon. other
Iban thOle rel'linlto interi.-nCOrTeclive
mealurel. Therefore, ~..e have revieed
thil provi.ion to provide for notifyi",
violalon of pClenlial enforcemenI
conclquenc:e. and (or tl:e more
.eneralazed ule or the iDlonnaUon
provided b)' \'iolalo", in Ole
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definJllon. 'or the word ~)'Ou"and ...
deny.uve. and Ihe lena "thi. offlu" al
thr bt-,lttn'"80' the penni' fonn. w~
hlvr lub,liluled Ihe tenn "thl. omcc"
lor rt!ferrnce. 10 Ihe dislrict rn,ineer
thtoll,hout Ihe form.
rut lzr-Enforcemrnt
C,.r.crol,Thre...eommenlefl objecc",d

10 ",hall Ihry percej'"ed a. a I.ck of
.pecilie: requir~r.Jer.l. and ncoulmended
'~51 the word ",hou'd" be chanard 10
",hal;~ IhroU8bou. Pa'" 3t6.Another
commenler .lalr.d L'lallhe proposed
flrliulauons "'ere 100 lpealle and
reCG:nmendedthat a II,r;.Ui::antamounl
of the procedure. ill thi. PI'" be de'eled
and addrl!l.ed in inlernal pldlnce. The
word ··5bould."where Uled. Illow.
district ensineefi '10 b.. e their
er.rorcement action. on an all,ument
of "'hat i. :hl' bes' approach on a ca.e
by-«:an bD.la. The word "ilIaU"would
require dillTlcl enaineen 10Implement
lpec:ff"d aClions even tholllb .uch
action. mIl" be obvioully inappropria Ie
in reillion to I p.rticular c.. e. We
believe Ihis nexibilily ,. appropriale and
hIve. therelore. reta'ned the word
",hoa:'d" in mOil of the pla.ce. whr.re it
occurred in the propoud relulaliona.
However. the "·ord --WW",. used at
varinUI P'lceS Inthi. Part where
Cexlb1hly il nOI appropriale. We beUl:ve
thai the propo.ed Janaua.e achieve. a
proper balance beh\.'eell the providins of
r.ecun", pldlnce and OexibllJry.
Finally. one commenler .uae.ted that

ParI 326 be rewritten 10include only IwO
requiremrnl!\; orde", for Jaunediale
n'loralion of filled weiland. and
refeITal. for le,allacLion U the.e orden
are not complied wilh. When Congre••
eslabll,hed the Corp. reaw.tory
author:';". It aUo"'ed for Ihe illuance
of permit'. To ,,"ore the illul.DCC01
permits alone mean. of re.oh·ina
,.,olallon. "'ould be inappropriate.,
Sect,Dn 326.1:AI a reluh or further

interna' c:oordinaUon. we haye
determined Ibal it would ~ appropriate
10mllleeit d,ar thai DOIhIna ill thi. Pan
elllblishes a Don-dJlc:reliana." dUI)'OD
Ihe pan o! I diltrict ens'neel. Further.
nOlbins inlhi. Panabould be
considered a. a ba.l. for a privlte riShl
of action a,ainll a di.lriclensineer.
Therefore. we h.ye modified thi.
pa,.".ph acc:ordinaJy,
SectiDn 326.2:One COllUDenter

recommended Ibal this Itatemen.t of
lenerall enforcement policy ~ elCpanded
to provide priorit)' JUidanc:eon
enforcemenl action ••Two olber
commelnlers recommended
'lrengthenins of Ibi. pa,al"l"". with
one recomDIrndina thaI it cile the fann
and fair enforcemenl of the JIWto
prohibit and deler dlma8e. 10require

M"ICC and Ihe Corp, ~Ion bes.Mina
work. Hchanaed 10 allow ve.bal
nollr.lt.•• lons followed by wrillen
conf.rmalion •. W~ h.ve determined thlll
1I.,s,uOrl'ion. if adopled. would
l,e.ll,. Incre.se the chance of enUfl in
nO'lee do['umcnll pubh.hed by 'he
Go\'ernmenl and would not be .Inthe
b",: '"'erU' 01m.,;ne",. Two "'eeh
a.h .nee nolice al , realonllL'e period 01
I,me beI:n 101con..'",ct'on ,ched""ft,
.. r:d I;).Covemmenl noul'.(,tIlionlit
m.nnell. Therdore. we h,,·c nOl
adullied 'Ioil IUllc,llon,
(me tIJmmenler IU"eiled th.11I

aJH:c;a'condition be Idded. tor lise
,,-hen Ippmpri.lt:. 10require Ihe
perm iller :0 eaITYoul a 'ustorit
preJrf\·.lion p'.n ell"hed 10the pennil.
'b~,,·.m!'"1i of fpec:I' condllion' are
nOfln,'!iyoie:enniped on IIcau·b)··calC

• bISIS. Cn1yOlDiethlt Ire uud ollen
and are s"bjeet 10standlrdlzed wordi",
are lisled in Appendl. A (B. Sped ..1
Cond,tioJls).While "e a,ree chI. special
eondilit':ls or this n",,,e rna)' be
required. ""e du :\01belie"e the)' lend
themse'ves ,ufficie:tiJy to sund"dized
"'nr~inl to wI"lnl addin, I .peelfic
.peciel ~ondition to Appendix A.
Three colNJlenls we.ret&!ceivedwhich

re!4lled10Cener,,1 CJnditton rn)on the
previous ;>e.-milf:nn.11:iF condilion
reli;ti.ed I"e pe:-:::;;l1eeto nOli.)''the
blains cff;ce of Ibe date ""he!!the work
authorized would ,tart and of In)'
pro!onaed ."spen.lon •.before the worlt
"-o!l c(ll'l1plele.Two of the CDmmenlen
rctor:.m~nded thaI this pro\'ision be
retained ... a le:\erat conditior., and one
co:nmenter recommended th~1il he
apeclfied as a 'recial condition Our
research indiclte. that IhillCO"d~lion.II
• general conliitlnn applicable 10In
prr:nilled ac:thitles. hIS been vinu.lly
u"en'orceable In mo•• are.s Ind of
limiled u.e at a pennil monilorin, 1001.
We a@reethltsJ:ecial conditiO"'
requiring pennltlee. to nolily the Corps,
In Idvlnce. of the d.tes pemllllec
aClivitieswill ,Iaft. are approprille in
cerlaln Ill"atlonl, Two of these
.lIuaUonl are co\'ered hy Specill
Condition 3 (malntenfln:e dred"nllJ Ind
Special Condition 5 (eberlin, of
lIe:tivitie,by Nalion.1 Ocean Sen·jcc).
Since we believe our field oCfic:e•• re in
the be.t po.iLion 10identify an)" olher
1:lualioftl in which Ibnilar Ipeeill
c:ondilion. would be approlmale. we
hlvt nol adopteo their
recommend.lionl.
As disculsed under Proroled Ceneral

Condition .. abo "e. we b.ve added.
,h.th .peeiel ret'.QrdaLionconll:llon for
U~l'where retordallon il found to be
n;a,onably praclicable_
Cen~lOl:Inaddilion to .e"eral

edltori.I chanle,: we have added
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.hll thr procell In, 01an aller.lhe.IICI
permil IppliclCion will nol be neceu.ry
"when" detrimental imp,cl. h.ve bern
ehmlnaled by relloratlon One:
commenler recommended th.. dlslricl
enlIlneen be required 10 conlult ""llh
I:PA bero!'e delermlnmllh", rellor.lion
h.. been compleled Ihlt ellmln~lei
currenl and lulure delT1menlalimpICIS"
WI! havl! addre .. e this comment by
modifying' 3M2 and I326.3(,110
prOVideror luch coordlnalion whrn the
dlstricl engineer IIaware of an
enforcemenl aClion bein, considered by
tv,\ under iI.Independenl eniorceml'nl
authon"C!I. Another COmme:'ller
oblerved that the word "when-
appeared 10 be In elTOrand
recommended lublthulin, Ihe "'ord
"unle"." Tbil would ind,cale Ihllthe
Corps .houlCiprocell an aller·the-retl
pennil.pplicallon onl)' afler re.lolllion
hae!taken place and there II no work
requirins a permit. This obviously would
net be reasonable, Inview of Ihe abo\'e '
dilcunion, we hive retained the
propo.ed word ins of thil provision.
~c"'on 326..3(~J(lJ(iHJ-PIOPOS~dos

326.J(~JfIJ(jl'): One commenler
recommended thai a prOVisionbe added
to W. para".ph to prohibit the
acceptance olan applic:etion ror a Corps
permit where an activlly is nOIin
complilnce with other Federal. Iiale. or
10CII.uthorizationl 01certlficalions, In
ellence. this amounls to requiring
distriCl enlinee,. 10 lalte steps to
enforce the tenns and conditions of
another a,ency'l authOrization or
cerlification. We believe this is Ihe
iuuln, alency'l re,ponsibilil)' and not
the reiponsibility of the Corps. Of
course, "'hcrt! that other aBencr has
denied a requi.ile authoriulion, the
Corpl would not ac:c:eptan applicallon
for procell ins.
Stction 326.J(~}(I}(w}-Pf'OPD$t!dos

326.3(t)(I)(l'Jo Two commenlers
recommended rewordina of this
para"aph to prohlbll the acceplance or
proce.sins or any afler-the·ract permil
application when the Corp. h aware or
lilisation or other enforcement actions
thai h,ve been inllilted by olher
Federal•• tlle or local .genciel. We
believe the Corps lhoulci. in appropriale
lll'Ualion•• be able to take pOlition' on
ca.e. thaI are in conflici with the
viewpoinl' of other IStnees. Thererore.
we have relained the wordtn, of thi.
par..... ph euenti.II)' al propo.ed.
However •• inee EPA ha. independent
enrorcemenl authoritie •. we have
provided for coordination with EPA in
11l26.l and 326.3(8)·
S~ctjDn 326.3(6); One commenter

Indica led tha' thai paraaraph .hould
delineate EPA'. relponsibilil)' over
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dllCUUlon. we h.vr rellined the
propo.ed wording ollhis parlgraph
5.ction 326,JldJl2J:One cornrnenlrr

recommended Ihlllh" parlgrlph be
deleled on the basi. thll It prOVidedIhe
dIClncl enBineer with 100much
dllcrelion Ind quulioned the cron
reference 10 I326.3131.This parlSTaph
WI. Intend~d 10 pro\'ide fUidanee 10
diltrict engineen in lilullionl involvin,
prior Inilialionl or lili,.lion or denials or
euen:ialluthoriulionl or Ce"iliCllionl
by olher Federalllile or 10calagenciCl.
We believe districl enlineers Ihould
have the discretion.ry luthorily 10
delennine whal il a re.. enable and
prlc~ical COUTaeor action lor t!.. Corps
under Ihe.e"circumslancel. H<lwf've:,
we have reviled this par.sraph to
clarify Its Intent and 10correct the crOll
rererence.
~cJiDn 326.:I(d)(J): A. a re,u11or

further revie'" wilhin the Corpl, we
Mve delennincd tha' the provillon
propoeed a. I326.31eJ(tJ(iJ.wbich Itele.
tha' It il not neee .. lry 10 ISlue I COrpl
permil/or InUial corrective meal~',
.hould be movcd 10 I326.3{d)10more
appropriately reneCl the .equence or
enlorcement procedure •. Tberdare. we
have modified thil provilion and
eltabU,bed it as new I326.3(d)(3J.
~cliDn 326.3{~}:One commenler

objected to the a/ler·the·racl permit
procell. and obtetVed tha' the procell
was ,meraU), lun al a mechanism to
Ivold complilnce with the la",.
Ex::eptionJ to the proccllilll or afler
the·lacl permUaFpJicalionl .re
conlalned in I3Z6.3(e)(i-h·).Howe\'er.
in mOil cales, the public p.rticipatlon
a .. octaled ""Ith the procell ins 01an
applic.tion IIne« .. ary before a
violation can be appropri.tely relolved.
~ctiDn 326.3(~)(I):One commenler

recommended thai thl. para"lph be
amended 10 speclf)' the aiteril for le,al
action and to require that public noilcel
&ssociated with afler-the·rael pennit
applicatioM de.rly Idenlif)' thai a
violalion i. involved. The criteria for
lesal actions are Jiven in I326.5(1).and
permit de~iOhl are baled on whether
an activUy compliel with the laction
4Ot(b)(1)Cuideline ••where applicable,
and 011whether It il or iInol found to be
contrary to the public inlere.&"Pennll
decilioM are not blled on whether a
penntr application i. before or after-the
ract. We have. therefore. retained the
propo.ed wordins of lbll plravaph.
Propcned ~ction 326.3/~NIHjJ:We

have deleted thil proviiion here and
have moved. modified venion or 1110
new I3Z8.3(d)(3}: .ee dilcullion u~er
I3Z8.3(d)(3).
&clion J26.3(~){IJ(i}-Propol~d CIS

326.3(~J(lJ{ii): Thi. provision indica Ie'

)

)

idenlilicahon or I pprop" I Ie
enforcement meuure •.
Sf!ctkm 3Z6.JlcJ(4J'One eemmenrer

recommended that IJ", provilion be
reworded to indlc:ele Ihlllh, IImlllhon.
on unauthorized work or .n eme'llency
nalure arc to be c... bli,hed in
conjunction with Federl! and Itlle
relouree asenciel. We believe il II
underwland.ble th.t aclionl ollhi. type
will be compleled on an expedited bui.
wilh the procedurel in I3Z6.lrc~J beil'l8
followed concun'enlly. Since I3Z8.3(dJ
already provide, for inleraaency
consultations, in appropriale caiU.we
do not believe il il necessary 10
duplicate Ihal,uldance in Ihi. provilion.
~ctjon J26.3(d}(I}:Onlt commr;nter

recommendf!d thai "jnilia' comclive
lIIe•• urei" be ddined al mea.urlt.
"which lub,lantiany elminele aU
cumnt and lulun detrimental impacl.
relwUna from the unauthorized work,"
Thl. commenler al.o recommended that
the proced~. in 33CFR 320.4and 40
Cf'R Part Z30 be referenced CorUle in
delerminin, wMt "wtid corrective
lIIea.ure." are required, ElienliaUy. thil
coaunenler i. recommendln, thai aU
violators be denied a Corpl
authoriuUon and required to undertalce
lull correcUve Glellaue. in the inilial
Iiale or an enforcemenl aclion. TbJI
would nol be a reasonable or pracUcal
approach. .ince it would eliminate
pubUe participation .nd "'Ould relult in
the removal 01work thai Gla)'have been
pennltted under nonnal circumslance •.
Another commenter objecled to the
alatemenl thai fw1her enforcemenl
actioD. "Ihould normally" be
wmeceuary if the initial corrective
lIIeuW'e. lubllintially eliminate .11
current and Nlun deLrimenll1impacu.
Tbi. commenler see. thi. pro\i.i01l ..
barrin8 lesal action in Ippropriale caUl
.ucb a. thou in\'olvina wilUuI. nlarant.
or repe.led violation •. nl. i.nOIthe
cue. To I.Y thai .uch comclive
mea.W'C. -.bowd normaUy- resolve a
violation doe. nollllelD thll they "'i11
-alwaya- re.olve a violation. Another
c:ammenter 'lated chat conawtalion.
with the Fi.h .nd Wildlife Servia and
the Nationa! Marine Filherie. Service
abowd be made lIIand.tory in thil
paresraph pUl'lU4nlto the Filh and

, WildIJfe Coordin.tion Act..The reuon
Jiven wa. tha, this pro''ision would
relull in the illulnce of penni .. wtuch
would require .uch conJultationl. Thil
p.rap'aph deals with InJtial corrective
mealW'CI .nd not with the illuance 01
penni .... These asencies will be siven an
opportunity to commenlin respon.e to a
public notice before any decision i.
made Onan alter-the-faCl permil
application. in view of the lbove

)
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para".ph 10require thai COple.be
provided 10 EPA or Corp, referTal. 10
local u.s. Atlomey •. We behrve II
would be more appropriate 10 addn"
mlltlera ~Ialing '0 the detailed lapeCI.
or inler.,ency coordination in
Inlere,enc), a."eemenll nefclo~. we
hU'e relained Ihe propoaed ,",ordlnl 01
lhi, pa",raph.
Section J26.S(d}IZ}:A. a re.vll or

further Inlemal coord:nltion. we hav~
determined thol Iit.,alio'l calU
Involvin, i.ol,ted waler no 10lller need
to be ~ferred 10the WllhinalOn level
an a rouUne bill." Therefore. Wehnll!
deleled thi. provi.ion,
$retio,. 3.."6,,5(~)~One comeenter

ftt:Ommended thallhe word ~lnl~'" be
repl.ud with the word. ~f!:.coura,ed
10" in the provl.lan relaunE 10.endll1i
IUisalion reporvlo the Omce of the
Chief al En,in~n when Ihe dlltrict
e"lineer delenotne' thaI an
enforcemenl ca.e WlrTant•• pecial
aUeDlion and the local U.S. Anomn
h.. declined 10like le.,,1 actIon. W~
avee with Ihil ~c.ommend.:ion and
have Inade the ehan,e .
Another t:Ommmler l\l8Bcsled thlll

wordl", be aided 10Ihil p"l ...aph 10
addre" cJrc:wn.tanc:e,in "'bicb pennill
are nal rec;Wrod.The facl th.t a le,lIl
oplion may not be av.ilable doel not
mean that a pennie •• nol required, trlht
district e."lI;ineerchaole. to dOle the
e.ae record. the activity In quulion wiu
.IIUbe unluthorized and therefore
lIJe,itJ. Such unauthorized aclhitiea will
be laken Into ICt:Ounlif Ihe responlibl~
partie. become JnvO"'ed in future
viollaUonl. One commenter .u"tlted
th'I Corp5 allomey. iniUate leBal
aclion. al an altemalivelo.cllon.by
local US.Allurney ••Ho,,·e\'er. the
Corp. do,... nol hIVe the .ulboi'Uy under
exi,Un, Federal law. to Jnllilit lelal
aclioru 00 ill O¥io'1L
Another eoaunenler recommended

thaI this parap.pb be modified 10
pro"ide lor joinl federal/ltlle
proaeculion 01violiion. Since IlUs
invol"'l disCl'fltioftUydecilionl on the
part or the Depar1!neDtof Ivsllce. '1
"'ould nol be appropriate to includt I
provl.ion o( :hil nalure in the Corp.
enrorr.emenl rep).1ionl.
Pan 32&-Definlcjnn or Walel"lof thr
Unlled Slaie.
Thi. pan il beinS added in order 10

dllrify the .cope of the Seclion 40C
pennlt pro.raln. Thll pin "." addtd In
direct re'ponle 10many concem.
expre .. ed by both the public and the
Pft.id~nlial ... Ie Force on l'epl.lol,
Relief. We have nol anade I:h~",e. to
e_,.lin& definlCiont:ho,,·e\·er.we hue
pro\:ld,.d clarifica,ioll by .,mply .l'lblllll
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le,al acliona mandalOry. Another
commenler ft!commendt'd that
.u.pe"~lonl revoc:ahon procedure. or
lesal .ct,on. be made mandatory II.
\101al0r rail. 10comply with a
compli.nee order. The iuu.nct' or I
compliance order IIproVided for in
aection 404(., or the Clun W.ler Acl•
and in mOl' caae •• we believe till I'the
methodl available (or oblaininl:
\'olunlary t:Ompllanee.hould .,. u.ed
before d.,crehona,>, coruideratiun t.
,iven to u!llnaIhe Corps lu.pen.ionl
"vocalion procedure. or Inilialina le8111
aclion.
Anulher wmmenler ob;ec:t.ed10 the

lerm "Fian!ficantly .eriuuI to require an
enlorc:elntonlacrion" on the basi. thaI IU
violation. are worthy 01aome
enforcemEnt action. Minor deviation.
from Ihe lemu and condillona of a
Corp. pemalt may nol .Iway. warTanl
an en'orumenl adlon. For examrle.
""ould • dock authoriud 10be
conslnlcled with. lenrth 0150 feel bUI
Inadverlent}y cun,trvcled wilh a len,th
or ~1Ice I COR.tltuleI viola lion
"'arrantinS an enforc:emenl adionT We
• ,ree there may be extenuaUng
circumiraRu, .• uch .1 the additional
len,th of the doc:Jcbeina ju.1 enough to
Impac:1the waler acu •• of a neiJhbor.
However. thl. II a ,udgmenl th.t i.be.1
INIde b)· the di,lricl cn,inecr Involved.
One Commenter ob,ecled to the term

-mutuaUy asreeable aolution~ on the
bal'l that .uch a .0luUon could
in\'alidale the prior reault, of
colJrdlhalion "ith n.ourc:e a,ende ...
Sinu thi.. term rcfen 10brin,i", the
permiUe~ aclivily inlo compliance or the
n.olul;on o( the violalio:l wilb a permi~
modmcallon u.lnS the medificalion
procedpre. in 33Ct-'R3%5.7fll}.• uch
resolution. would nol invalidole prior
coordination. Inview of the above
disc"uion. we have rellined the
propoled word.ns of thi. para,rllph.
Secl:on 326.5(0); One commenter

. requested that the word. "wilUul··and
~repealed" be deleted Irom thi.
para,Taph. the rationale beJn,.
.ppa~nt)y. thai mo.t violaIon a~ nol
repeal or willful offenden and thaI the
Corps should lake the oce opponunify II
ba. 10bring lesal action .. ainal then
one· lime viola lora. We do nol:atuft
""ith thi.. approach al beina either
realouable or practical. Another
commenler recommended IdelinS
'iohltionl Ihat reluh in lub.lanhal
In,.,.el. to thr: Iall of "iolatiolll Iha.
ahould be con.idered approprilile for
le,al aclion, We aSTeewilh thi.
rccommendillion and have modified the
wordin, of thi. pro\ision acc:ordln,ly.
Section 3Z6.5(c):One commenler

rc:cl'lmmr.ndedrewordina of this

rcco,nu:ins .nd ~portins unpt!rmitled
diach'I1JcI. This par'lIr.ph dula only
wl,h canl ,,:he~ EPA il c"n.idetin,.n
enforcemenl ulion. The reportins or
v,o~liona il covered under I326.3('1·
I\nolher commenler ~c:ommendcd tha'
Ihis para,raph be reworded lu ensure
•hnl Corp' ac.jom: under Part 326Ir,.
nol in t:OnOiclwith EPA enrorcemenl
aclionl, Anolher r.or.unenler••• Iale
I,:ency. luae'ted thar this pm\'isfl':lI~
f'lCpanded10reqlli~ aimilar
c:unlUhallon. wilh Itale alu:ncie. Ihal
have 'nililled enrorcemenl Mclion•. The
~ .. on we have provided 'or
t:On.ulh.ljoni wilh EPA In this
puagraph i.due 10the racl tha~both Ihe
Corp, and EPAhave overlapplns
aulhorilie. punuanl to the Clean Waler
Acl. Thil '1 nol the calC wilh al.le
a,ende •. Neverthele ... we believe
dillricl eDilneen wiU wi,h 10con.ulr
wflh .Iare .. encie. ii,appropriale
circ:umsranu •. Inany evenl. al we
.1~led in our dilcullion relarin, 10the
wordinll of I3Z&.3(e)(iv).we bilie\'e the
Corpl .hould have Ihe ri,hl to lAkea
po,lIion thaI ma)' conflicl "ilh anolher
a,ency', viewpoinl However. we have
~vfaed Ihi, provi.ion 10emphaaJ~e that
di.lricl enJineen should c:oardinate
with EPAwhen Ihey are aWllre o(
en(orcemenl aetloDSheins conllrlered
by EPA under III independenl
enforcemenl authoridel.
Section 326.4(HJ: ~I IIrelull of

furlher inlemal coordinalion. we hive
del ermined lhat I3Z6.4(a}should ",ake
11 clear thai district en,intlen have the
di.c:relionary authorilY to delermlne
when the jn.pect;on of permilled
acU"lliea is appropriale. We have
modified I326..•,a, acc:ordin~I)'.ln
.ddilion. we han added. new
I326.4(b) ro furlher di.cu •• inlpec:lion
limillitionl,
Section J26,4;d}-PTYJpus~d QI

326 4(c}: One commenter. I .Iale a,enC)'.
objecled 10the provilion" in thll
para,raph (or auemplins 10oblain
volwual"Ycompliance bc:lore il.ulns a
formal comJlliance order. Tht' ralionale
,iven was thaI tht' .baenc:e ola lormal
order would make c:oorameliun belween
the Corps and the stale diCliculL
Another , .. Ie a,ency ncommended
coDJuhalioDi with Itlte agencies and
wilh EPA The propoled. non·
compliance proudutel do DOlprobibil
early coordinatiDn with olher re,ulalo".
a,encie •• when appropriale. and
prc:.umably. U the permill~ quickly
brinS• .li. work into c:ompliance•• uch
coordinaUon .hould nol be neuI'.""
One commenler objected 10aUowina

a dIStrict e..,meer to nlue a c:ompli.nce
order and to nOImakinSlhe UIC of Corp.
.u.pen.ion/revocaUon pror.~durel or
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commenle" IndIcated th.t the COlll5
Ihould eI."ry it, Inlended uscoor Ih,s
leellon. Ind one questioned Iht need 10
"d"5cribt" unIque areu 1ft the Fedcral
Reri'ter. A number of cammenlers
indICated that crllena should be
&prClfled'or detenninln, well.nd Iypes
to be Included as uniqur Itear.. Some
commenlen ,t.led Ihat clole
coordination between the Colli' and the
EnvIronmental Protection A,ency will
be nrceulry when lelecllna unique
areas Ind developin, procedure. lor
makina wellind detennination. in .uch
areu. since the Environment. I
Protection Arency ha. the fln.1
authorilY 10 detennine the 1C0peof
"Wlten of the United Silltn."
While we believe tha' lupplemenlll

duiliclion of unique arul will be I
po.itive .Iep In clarif,in, the leope 01
'uri.diction under the leclJon 404 permil
pro,ram. we ha\'e delemUned that .uch
lupplemenlll clarification can be done
under exillina rqulation. of the ,
Environment.1 Prolccllon ",enc~' and
the Corp, and therefore hive deleted
this &cc:tion.
Pa,t3Z9-Definition or NlYia,ble
Waten of the United Slatu
We are currently pllMina 10propose

a complele revillon or Pa,. 329 In the
near future, to simplify and clarHy the
procedurel Involved. while relainin, the
ellenli.la.pecta or the rel,,·.nt policy.
In the interim. we are makin, the t",,·o
minor chaRlet diacuued below.
·5~ction 329.11:This leclion hu bten

modified 10clarify thaI the II"rll exlent
or jurildiction In rivers and lake.
extendl to the ed,e of all luch
wlterbodiea a. IIdoel in baYSand
esluariel U lZII.12(b]l. -
SeClion329.12(D): This seclion hal

been coJTecled to reOeet lhlt the
tenilori.llea" fot the purpon of RIvera
and Harbors Act of 1899;urJldiellon.
exlend 3 ,eopproc miles evef)'Where
and Ire Dleasured from the bile line.
Plrt ~NIUonwide Pennits
We are reluulnalhe 26 nllionwide

pennit. al I33O.5la)as modified and
condllioned. The nationwide pennies
wiDbe in effect for 5 yearl be,iMi.ns
with the efCectivedate of this regulation.
unle .. IOOnerreviaed Ofrevoked.
Stction 330.1: Thil .eclion was

reltructured .nd updated in order to
improve ils readability and techmcil
a:curacy. The defmUion concemllllthe
division en,ineer·. dilc:retionary
authorily ",",u deleted from Ihis .cellon
lince limilar I.ngullse erpt.an in
IZ3D~ "Ddir.itions." The dlsculsion
concemihB :he Dppticabi!II~'or
nSlicmwidr pennit' I'the)' rellite to
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[d] Artil,cill reneetinB 01 IWlmmln8
pee .. or other Im.1I ornlmenlll bod",
or wiler crelled by ea.eav.hnB and lor
dikin8 dry I.nd 10 ret'ln w,Ier rOt
primltil}' I"thelte rellons
[e] W.lerr,lled depreulonl cre.led in

drv I,nd incident.1 to conllruction
.eiivity Ind Pit' eJu:,vlted In dry I.nd
'or Ihc purpose 01obtaininalill. land. or
",avel unle.. and until the construction
or .. cavallon opera lion il .bandoned
and Ihe re.ullina body 01Wiler meets
the defInition or "'aterl of tht United
St.te. (lee 33 CFR321.3(1)).
The tenn "nevi,lble wlten of Ihe

United Statel" hili not been added 10
thi' section lince It i. defined in Pari
329.
ADumber of commenls were received

coacemilll the pl"Clpoledchu,e to the
definition of the terms ··adjac".nt~and
the propolCd defwtionl (or the tenn.
."inundation", "Ialurated-, ·'prevalence-,
and "typically adapted." A number or
commenlers believed thai the.e terms
may beuer define the lcope of
jwildiction of the leclion 404pro,ram,
bUIIUch definition. Ihould more
ri,htCully be within the province of the
Eftvlronmenlal ProlectJODAaency in
order 10 remain COC&iatentwith the
opinion of Benjamin CiviJelti.AUomey
General (Seplember 5. 10111).Thele
defmlliolll would require the prior
approval 01 the Environmenlal
ProlectioD Atenc),. "'hleb hal nol been
forthcominl. Therefore. the.e new
propoaed defanlUon' wiDnol be adopled
.1thia time.
To relpond to requli!ltl for

clarification. we have added a definlUon
for "tid.1 waters." The definition i.
consistenl with the "'ay the Corpl hu
IrldiUonaU)' interpreted Ibe term.
~Clian 328.4.'Limits ol/uri.diw"on.

Section 328.4(c}(1)defane. the laleral
limit of jurildiction innon-Lidal ,,'atefl
as the ordinary biSb waler mark
provided the jurisdic:lion is not extended
by the prelence of wetlandl. Therefore.
ilIbould bf' concluded thlt in the
ablence of wetJanda the upstream limit
or Corpl juri.ciiclioa a1.a Itop. WMD
the ordiDary blah wlter marie is no
lou,etperceptible.
~ctian 328.5:Chonges ill Limits a/

Waleno/I.b~UnitedSlDte', Thil
leCtion wa. c:hansed to n!Dect both
natural and man-made chansu to the
limlt&of walen of the United Sllte ..
Thi. chanse was made ror cJarificat'ion
and relu)led from consultalion will: the
Environmental Prolec:ion AlenC)',
~clian 326.6:Supplemental

Ciari/;cotion. MOJtcofnmenter. fllvored
the Corps plans to ,ive .pecial
eonlideration 10uniquf' IIreu luch 1:'
I\rclic Tundra thel do nC'teuilv fit the
seneric" welbr.dl ddlr.ition. S~verall

)

thcomIplrt in I Ufoarate and dllllnct
rul 32801 the rcollula"on.
The lonnat lor Put 328hn been

chan,ed slightly Irom the propoled
r"ru'ation in o~drt to Improve clarity
and reduce duplication The eenrem 01
the prorosed 1326.2 "Cenetal
DefInition," ha, betrn par1lally
combir.ed with I3l6.3 "Delinitions.
Tncoremainder h.. been rrellabli,hed
a. I328.5.-Chan,el In Limits 01Waten
01 the Uniled Slate&,- Section 32.8.2hal
been estlbliahed as "Ceneral Scope.
The propoaed I.328.4and 32U have
been combined inlo I3Z8.4and renamed
"Umitl or Jurildiction.-
A number of commenCe,. Ippeared 10

heve milinlerprcted the intent 01 this
pan. Manl'lhou,ht we Were lI)'inllO
reduce the ICOpeof jurildiction while
othen believed we were tryina 10
expand the lcope 01 jurildiction. Neither
IIthe cale, The purpOie w.. to darUy
the lCOpeof the 4().; prosram by defmilll
the tennl In accordlnce with the WIY
the pro,ram '1presently bein,
conducted.
5«I;on 326.3:lh/ini:ions. 11Iil lecUon

Incorporalelthe definitions prevlou.ly
found In I323.3(a). (c). (d). (f) and lJJ.
Para.,aphl fc},(dJ. (f) and (I) were
incorpotated "ithoul chan,e. EPAhas
clarified thaI waten 01 the United Sialel
at40 CfR 328..3(1)(3)aJlo Include the
foUowinawail,.:
a. Which are or would be uled al

h.bilat by blrdl protected by MiJr'lOry
B&rdTre.tler. or
b. Which are or would be uled al

bll~lt.t by other D'lirratorybirdi which
era" .tate linel: or
c, Which are or would be used a.

h.hnalfot endl~ered Ipecies: or
d. Uled to irrialle crop. laid in

interstate comme:'ce.
For clarification it .howd be noled

thlt we leneraJly do nol consider the
foUDWinlwate:'1 to be "Walen of the
United 5'.1'....However,the Corp.
relerve. the ri.hl on a c... ,-b)·-c:ale
bUll to determine tha•• particular
wllerbody within theac CltClOri" 01
wa!en I. a water of the United Statel.
EPAalao has the ripl 10 d,tcnnine ODa
caae-hl'·c... e b.lb if any cr these
wlten are "wlten of th, United
Stltel. ..
fl) Non-tid.1 drain'le Ind irri,ation

• ditche. excav.ted on cby land.
(h) Artificially ImSlted .re" which

"'owd revert to upllnd if the itri,lItion
ceued.
(c) Artificial lake. Dr pond, en.ted b)'

n:anlinB and/or diJc.ina dry lind to
col!~cl and retain w.ter and "'hieh are
used excluslvel)' for .uch pUrpOI" a.
Ilod waterinl. irrililion. "lilinS
buin •. or rice Iro"inS'

)
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$l!ctiO" 33D.5(b)OIJ and /11J These
condltionl ""e~ adopted al propoled
The)' pro\·.de notitlcatlon to the publiC
th.t, within certain "ate, ..lulhonllhon
for die activity ml)' hIve been denied
without prejudice a•• re.u~t of .lltt' 401
waler quality certification deni,,1Ot
nonconcwrcnce with Co"'11 Zone
Manasemenl conllalency. Thear
condition, an.,er die provi,ion. or
t I'30.0 and 330.10.
$l!cliDn 330.5(bJ(13): Thi. c:ondihon

"'... added to .Iert the public th.t
reJiona' condftion. m.y bIn been
added b)' the division enaineer in
accordance "'fth 133O.8ta).
Sft:Iion 33D.5(e}:TbeC,.ndretherins

provtllon induded in the October ~.
11M. final repeCioDl expire. on ...prit 5.
ll11e. before the effective date or thele
repladon. aDd I•.tb~lore. no lonser
needed and hal been deleted. A new
par."..ph hal been edded 10 provide
the public further infonnaUon on
nationwide permill a, they relate 10
auch thinp .1compliance with
condftioOl. other required
aulboriJaLion •• propeMyriBhl•. Federal
proJectl. aDd reviacd or modified w.ter
qualJtr ,"ndudl.
S«:fion 33O.s(d): Thil plr.".apb h..

bet:n added 10 dartfy thet the Chief or
Enstnecn ba. the authorilY to Inodif)'.
.ulpend. or revoke any nalionwide
permlL
Some .t.tc. JncUcaledin their

colDmmt. thelth~ .' be othe:
way. 10reduce burdens Dnthe public
wilhlD their Itale other thaD the
nationwide pennlts. One ••alc luue.led
th., II mJ.sh1 be appropriate to re\'oke .U
the nationwide pemillin flvor of
rerionaJ permit. IUbject to iDlerl,ency
review. The authority edlll lor the
Chief of Engineefl 10revoke sOlDeor all
or Ibe nationwide permits within I I'.IC
Th~ are allo edltin5 provilior.J in the
re,wationa for district enpnee" CJ\dIhr
llaleslO develop I pennft 'Y,ten;
deli8ned U'Ound lpecific It.te
euthoritiel. Thele exiltina pro\ision.
!DcIuderqiODal Jenera) penni.,.
prop-a1DDl.UcJCDeraJpermit •. b'aDlfer
cd the 40( prol"UI 'aee 33O"'R 3%3.5).
Joiot proceaaina. permit conlolid.tion.
preapplication coDlultalfon and Ipeaal
area lDaDasement planDinl. Before
adoptina a penult I)'alem delisned
around lpecific .tete authonlie •.•
public notict PI'O\'idins an opportunily
for e public heari."'I&would be iflued
outla.-Unathe propoled pe:mil IYltem
wUhin the .Iale and the propol.IIO
revoke the IUltionwide penni'" If Illth I
'Y"em II de\·eloped. the Chiel of
EnBioeen will consider re\'okiaa aUor
mOl' of the nationwide pennit. ",ithin •
.tll'e.

14,5

~clion 33O.5(oH6}Tbil n.tionwide
permit ror lurvey .,"ville. ""•• clarified
10 .how that it dCH!'not authonte the
drilbns or uplorallon·type bo~ holel
lor oil .nd s.' eltrIO,.hon.
$l!cllon J30.5/oHl}.Thi' nationwide

permil' for oUlfan .tructurel w.'
clarified by .ddlh, 'a"",aBC conccmins
Ininor cltc.avation. (tllanaand other work
which I, roulinely a .. oclilted with the
inltat!allon of inl.b and outfan
.Iructurel.
Section 330.5/0J/18}:ThIInationwide

permit for dllc:ha'1el up to 10 cubic
y...ds wa. clarified by indic.alina that it
dOt:1 nol ,ulhori" dilcha"el for the
pUfpole or Itream divenion. The
loolllole w.. deleled becaule IIwa.
red",,:tanl with the lenni of the
nationwide pennfil illeU .
5«1'-on J3{).5(oJ(19}: nul nationwide

pennil lor dredsin8 up 10 20cubic yud •
wal darlned b,yindicat!na Iball, doel
nOIauthorize the cOlUlectionof cahill.
or other artificial walerwaYI to
.navlaable walen of Ibe United Slatel.

S~clion 33D.$(0}(Z2):TbJ. hlltionwide
pennfllor the ~moval of ob.tnlctiona 10
navi,.lion wa. clarified by indfcatlni
that: It doel Dot authorize malDlenance
dredsi.na.• hoal removal. or riverbank
Inagin,.
Section 330.5(bJ(3}: 1bi1 condftion for

the prolecUoJl or cDdanaered lpeciel
wa. 1n0diCiedto lei forth more dearly
optiohl avan.ble to the dfltric1 en,meer
10.alidy lection 7ollbe "danae~d
Specie. Act when II hal been
delermined th., an activit)' lDay
advenely affect an)' lilted endanae~d
.pecie. or III critical h.bUaL
S~clion 33O.5(bJ(1}: Thil concUuoDfor

the proleclion of wild and ICCDicriven
wal modified 10define more clearly
componen .. of the N.tionaJ Wild .od
Scenic River SYIlem by .bowi", tha' II
includes any Collp'Cliionally
desilllated ~.ludy river.~
SectiDn 330.5(b}(9}:TbiI coDcUtiOOfor

the protection of hilloric propcrtiu wa,
added Inre.ponu 10JlUlDCI'CNI
colD:llents which expre.aed coaceI"D for
an appareullack of con.ideration which
W.I bein. riveD biltoric propcrtie •. 1hia
condition oudinel the proceduret to be
10IJo""edby both Ibe peraUllce and the
diltrict enaineer to provide fo,
modificatioD. .ulpenaioD. or ~VDC&tion
of a nationwide permll or contact with
the "'d';lor)' Counc:1l on Hiltoric
Pre.r.rvation If an actlvll, authorized by
a nationwide pennltmay advencly
.necl an hilloric propeny.
~clio" 33O.5(b)(JO):Thil condition

wa. added al a re.ult 01COmlllent.
whicb exprelled concem that actlvitiel
peno'Dled under the nationwide penni II
could impAir re.erved trib.1 riShu,

olh"r Federll. III te, Ind loull
.ulhoril:l ..onl w•• dele led from Ihll
aechon .nd reloc:.led 10 I33O·~ldl
"furlher InformlUonl"
Section330.2 The definition of the

lerm ··held",·.ten" WI. delelt'd from
Plrl :Ill.nd ~Ioc.ated 10 • :t30.2(bl.
linc:e the definition il uled .. pit' of the
nlliun"'fde permit pro,rlm. The
definition o( the term "nliurellllo:t"
which w., propoled It I330.2lclhili
been deleted, Chan,el to the
..heedw •• enK,.· .. ol.ted ",,'en"
n.Uonwide permit which il found a'
1330.5[a)(26Jheve obvieted the need fOf
thi. definition.
$l!etion 330.5; Inorde, to better inform

the public Dr the allliutory .uthonty
unde, "'hlch nch nationwide permit hal
.been Illued, we hIve added thc
authorily by parenlheticatexprel.lon at
•he end of e.ch nationwide permit.
We had propoled nationwide permil.

lor ac1ivitiel lunded or authorized b~'
another Federal a,eney or depanmenl
and 10' actlvltiel adjacenr to ~rp. or
Enalneen cMI workl projects. Mo.t
comm~ten disculled the two propoled
nationwide pennill to,emer. The IDOlt
frequent conwenta questioned "'~elher
they would cornpl)' with lection 404feJ
or the CWA.They believed then
IUllionwlde pennh. could authorUe I
Widevariely of Tederal prolectl thai
would not be .iualla: in nalure and
projects which could-have lilnffia"I
adveree environmenl.llnpacll on
aQuatic ~IOurcCl. Nurnerou.
commenten .tated that Ihe Corps would
be delelallna UI 404(b)(l) comp.liance
ruponllbUilies 10 other a,enc:if!' and
thl' there I. a naturar tendenC)' or aucb
a,endes to be leU·leMI1I, Men)'
commenlen. lncludins lome llale',
objected thai the public and other
asmciel would not have an oppOr1unl~)'
10 ~view .ome la"e individual prujectl
Many coaunenlen cncoul'1l,ed the
adoption of these nationwide permit,; In
mOl' ca.e. they baled their opinion
upon reduction in duplication and the
expediUn. of project authorization,
Baled on the comments ~ceivcd ~'c
have decided that cillrificalion of
acthitiel that could be covered by
naUonwide penni I.would be neeenary
10inlure proper unde:-Sllndina and field
aprlication. Becaule of the complnity
of dOli", thil and an evalultion of the
commentl received. we have dr.cided
not to adopt these Iwo natlonv.;de
permU•.
~clion 3JD.$(DJ(3f, Thil nationwide

permit for r:palr. rehabilitation. or
replacement or exlltin, .lnIcture. or fill
hll' been clarified 10 .how that bellch
~Itoralion is not authorized b)' thll
nationwide pennlt.
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DoItioawickpcrmh&.Mer coaalckriq
coqwl)' eltabliahrd ill rwliuc:e em th~
DatiODW'idepermlland lilaIthe pubLIc
will In aJIWtelibood rwcctve ample
noliu o( JIf"OPOM'd c:Iaan,e•. ~ beLIeve
tha ( chi. noaibOll period .. boLli
realonable &lid eqwlable. lD additioa. U
a.ceU&l)' 00 • cue.by-c:&M baall we
C&A. "CO Ihou,ll there I.I ~.lhu
provi.iOfL nerc:i.e diacretionary
authoril)' punuaal to 1330~ or modify.
.u.peDd or reyob IDdlwiduII
authoriutioft purtlllUlllo S301( SlS.7.

SID~ CArti/iQ/Jlion0/Nationwide
Penniu
Motlal.l" lane laaued or wiUved40'1

certif'lICItioD and/or ea.ltal Zooe
Mlnl"meDI CODIiltCDC)'COnCWTtDu
for one or more Dr UlctwCD!)'.bc
DIUODwid,permJu. Mey I&.tel haYe
talued I CODdfUonaJcenificatiOlllUld
eome hIVe deAlt'dcertification/
con.i.llncy COOC\ltn:m:c.rmalactloo .. \
.tiD pendiq AD&OIDe Dr the .ta ... bul i.
Immineol lbe prim.".mecha.DWIfor
kccpiq the public lAfol'lftedof abe ."taI
ud/or c:baap.1D atate certUicatiCIDIor
eoa.taJ %oDe J.lu,qcmcal CODIilLeACV
coru:unuce wW be pablic DOUcea
talued by the dlatrid fZIIiDccn wilhiD
abe .ffected atatea. Tbc dillrid
cQliDCCt'l wW be "'uinr public Dotic:CI
CODCW1'Colwith Claepubbcatioo of theae
rqulltioU. SubMqucol DOticelwiD be
b.lled •• c:baaaee OCI:IU. t

IJIted below are thOle .tAICIwhich.
a. or the dllt of thi. priDna,. bave
either dWccl orCODditiou!Jyluut'd 401
cenific:atioo uI./or c:outaJ ~
mU'remeDI CODIlItCDC)' CIOQCIUftDcz
for ODeor more of the aaUOIIwidc
permit •. For ID.OI"I! CWT'CIItud detaUed
lAform.ticm )'eN abouJd r::ann11with the
appJ'Opriatcdil1ric:t QliDetu.
AI.lu. Ca1iIoruJ&.,Ccnmecticut.

florida. Hawaii. DliDoi&, 10WI.
LoWIle&., MaiDc. Maryled.
M.... chu.ettl. Mic:hiam NiAD~t ..
MillwlppL Miuouri. Neb,..lb. New
KampalWe. ~ 'crKJ. N", York.
North Ccrollaa. ~VIDiL Rhode
bland. South Ccroliu.. TCZIIlUl«.
VenDDDI.W•• hiqtOl1. W.I VirJ'iAia
IUIdWia.cDDa1A.
DetcrmlaatiolllllDCler Eu:cutive

Order lZZ1nul.abe Rctulalor)'
I'la:fbWty Ad.nwDcp&nm.cot of the
AnD, budc1am1Ded thaI abe rn'UJcma
ttJ Ib.,rqulatiolll do not cuatalo •
"JOt propouJ rwqaIriaa the prep.antiOD
01. rqWatOf)' ual,..u UDder£'0.
12.ml. The DepIJ'UIICIIIor abcAnDy
ccrtifie&. purnel to aec:tioDeos(b) of
abc Rq\dltory FledbW!)' At:t of lSl111O,
that thelt re,w.tiDD' will DO!have •
ailn1fiCI.D1ecoaOlDlc:Imp.et on •
lubllantial Dumber of enlitie •.
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Sec:tion3lOJI b.. beco .. ocWi~d 10
provide th.l" .... Ie den.in • ~wnd
.at certUicalioa lor. parllcW&r
nationwide pennfllbca .uthonuLton
lor aUdi.ch.l'lel coveted by the
aationwide permlt wtdaiDdie ••• te I.
dca.ird wtUlout prejudice _iii the IllIe
iuue. lUIADdividuiUor lCIIeric:wlte~
quality cartificaliODDr .alvel I" nabl
to do &0. We clIdDoladopt the 30 day
w.lver period but ... ther will re'y on the
lanrulre al t ~J(IJ wb.Ich de fiDe. I
rUlOnable period or lime.nw .retion
w••• '.0 modUird to Dotify the public:
thll thl ditlriC:1eqinccr will iDdude
conditiolll of the 401 Wlter qua Ii!),
ccnificatiOll ., lpedLl COOd.itiOOIof the
Dllioawi~ permlL
S«:u'ollDtJ,$fb): 11Ii. lubtection h..

been Idded 10 aodly the public of the
certificatioD requlrcmeou of I&e"lriOUI
oatJerowidepenolll.
SKtiOll330.1tk A DWrIbcr of co.. lal

atAle. commenled that conli.lltney
delenDinatiOll or wlhrCf thlreof mUlt
have becD obtained prior 10 the
prDmulrltiero of the Dltioawtde penolll.
Some COIDIDenlcn.Iaened that IUch •
requirelDeal I.DOlI .tatatory
prereqwIUe to permll 1.luece. Othen
coatend talt ... umirIIl waiver of
ccttiIicatJoo preempl' &be Indfwidual
.tale·a authority .nd thwatll ,
CoQII'H.ionallnlenl th.1 abepamlt
proccl.involvel overtipl bl tae .Iale
AI weU •• Federal .senaea.
SectiODS3().10h .. bee modified to

It. Ie th.t. iDcenaiD iDatance. wbere I
.lale hi. not conauTed thll a panic:Wu
n.1ioawide permit ucontillenl with It,
co.. tal EOnemlnqemeat plio.
authorizatioo for all acdwitiee aubject to
.ach aaLionwide permll wtlhiD or
.ffectiDa the 1I.le coa.tLl zoae .renc:r'1
&ft. or .uthon,)' u denied withoul
prejudice anlil the applic:ut bas
furui.hed to tht eliltriel tnlinccr 1_
clO.. t.1 zooe mUUllemnl c:onalatc.ocy
delermiDatiDDpurtlJlDIID MCtIooJCr. of
&be Coe.taJ ZoDeMID.lIftZICDIAt:t and
Chc atale ha. either c:onc:an'edm thaI
dclcnDiDatioo or wlived lu riPl to do
eo.
Section .!3O.U:Thi. IUbtectioa WII

added to darify elU.tina proccdlU'el to
ntabUlb • time limit Ia which I
pcrmlnee may reI), on coafinutioo from
die elilbict eDlinccr abal U It:1iwi!),b
COVCftdby. oatioowide permit. and to
lpeclfy procedurel to modify. ntpeDd.
errmolte tbr permince·. riP' to
pruceed under the aatiocrtride pcnnJl
after' the dittriet cpccr ootl&ed the
penDillt'e that tbe Ictmty may prDCftd.
S«:tionW.IZ:Thi. Rbtet:1ion wa.

modified to provide • twelve month
tranaltioo period Cotprolectl which may
be .ffeeted by furun: chi"," in)

)

)

~Clltln 330./1(01.The Clmcqll of c.. t.
by·c.. e ftlionll condltionina ... thonry
ftCItived ovcfWhehnina rupport Thl'
new pa ... gnph .110"'" 1M clIvilion
cl1llnt'er lhrou,b dllc:ntion.ry IUthO"!),
to add Ictivity apedfic condltlont 10
nalionwide permll. on a ca.e·by-c .. e
buia. TlIe clIabid erllineer mlY do the
aame wilen there ta mufti.' .~emenl
with the pe.rm.lllt'eor when condition.
are neu ... ry belled 00 condition. or a
a'ale t01 certification.
Section :Diultel;ni.p....".pb ""..

modif.t'd 10 clarify thlL althouP the
divf.'on e",inee, haa Died diacnlionary
.uthori!)' 10 require individual permill.
be m.y lubleqUftltJy .Uow the .ctivily
Cobe .uthonzed by oltionwide permillf
the Impedimenl Coulinl the netionwide
pe""U. which triaered the di.cnlion.",
authorily. bal been removed.
~etion l3(J.l(eJ(2):1111. p."rr.ph

hal bee lIIodlfied COIUO""dlvi.ion
eftlibcen the dilcretioal.,. authori!), to
ftqulre indh.ojduIIpennlu for caltloritl
of activitiCi or apccJfic:reorrlpJUc: areaa.
nail authority w•• previoul')' ueldled
by the Chid of EQrh,ccn. However. the
Chief of En,ineen il relaininl thil
.uthorily on a alalewide or oationwide
blttl,.
Section330.9: Many commeDlen

objected to tht inuance of n.tionwide
permit. whcn a .I.te deniel 40'1
certification. Their objectiont were
baled Oftthe Cleall Wiler Act
requinmtnl that "No IicenlC or pennlt
IhaU be .,..nled until the cenificabon
••• bl. beCIIobtained or hi. been
waived:' Commenlen e.cprelted aeroQl
concerN lbout the vllidJ!)' of auch
pcnnUa. and .tlted thlt illuance would
CDftttitutea de flt:to trl ntfer of the
.dmin.I.trltion or W, portion of the 404
pennI! Pf'OIT.mto the objectiQlltlle,.
AzJ aUeDd.nl concem w.. that. If .tllea
were unl!llc 10 n:lpond witbin thl! time
.pecJfied by the Corpl. I waiver would
be prnwned. and the n.tionwide permil
would ~ome effective. whether or Dol
W.woald have beeo the iDlcut of the
Ita Ie. Sennecommenlen luge. ted that
.taCe. would be forced to deny
certification. becau'l! of in.dequale
time to CDlure th., propoaed Icti\;tlCI
would 001violale WIler quali!)'
ltaDdlrda. MOlt cC!:mnenlcn oppolt'd

• dillrict cnrineert blvinl dJ.adionlry
.athori!), over conditioD' 10the 40'1
certification One coa:unenter believe.
dU•• uthori!)' caalJicu with .llle"
nah .... Anothcr aQgelted thai the
propolCd .t:1iDDcould prod .tale. iDlo
adoptiJ\a thei•OWDweaJlnd IIWI and
l'C,wa,of)' ~. Sever.1
commenten 11Ipponed 1M propo.. 1.
.1.linS th.llt wei. melN of prelCrvina
the utili!)' or the scnera! pennil program..

)

federal Rep",r / Vol. 51. No. 219 I Tbunday. November U. 1886 I Rwe. aDd RquJ.liOD. (Ul!I

)



l

c

(

Ib1a authoriutioa .h.U c:onltitutr •
Corpt fiDalqeney .ction. NollWla
coDt.lDeet III thil .eetion " tnlendrd to
aRec:1any .uthority aA 11.. under the
Clean Wa'er Act.
(h) Type. of Dcli"iliff' ~uloilld nu,

Pa" and the Paru thll lollow (ll Cf"R
PaN m-:t30) p~.cribe the I'.tutott
lutboritiel. Ind pner" and apec:i.t
policie. and pl"OClldure.apphcablr 10
the reYiew of applicalionl lor
PeparuDenl 01 the Anny IDA)pemut.
for conb'OlIiDlcerclin ae:tivillel in
wlte" 0' the United Sllie. or the
oceanl, Thil pIn Identifiel the variou.
federal llalUlel whieb require th.1 DA
penal" be ... ued belore then achVlbe.
caD be IlwfuUy undcl'Ulhn; and rel.trd
Federal lewl and the ,encrll policill'
applicable to the review or thon
.ctiviUe •. Parta 3%1-324 and nu addru.
.peeial policie. and proc:edaue.
appUc:able 10 the lollowtna .pecific
d..... of Ictivitjel:
(1) Dun. or dike. In n.vi,lble wa'eu

or cheUnited Stalel (Pa" 321);
(2) Other .tnJcturel or ,,·orlt inc:luc!lnl

CXCIvation.dredBina. and/or dilpolil
ac:tfvilie•. 1nnlvil.ble walen of the
UQJtedS.alel (pa" 322):
(3) Activitlel th.1 alter or modify the

COW'lC. condition. locahon. or ClptC.t)
or a D.viaable "'Iler of the Uniled
Statel (pan 322):
,e) Conatru:lion or .,IJCiciallillind,.

InaIIUationa. and olher de\·icr. on lhr
outer coDtinental Ihelr (pan 322);
(5) Dilcharae. of drect,ed or f.U

mlleri.1 into wate" of the Unitec!Stale5
(PartW);
(8) Acthit.ie. IDvolvin, the

tl'u.ponalion or drect,ed mlserial fOI
the purpDH or elilPOllt inocean wilen
(put 324); aDd
(7) Nationwide leneral pennitl IOf

c:ertaiII cale,oJie. or actiYitle. (Pan 3301
(c)Fonns DIouthoflzaliD."'Z.D.~

permita for the .boye deactibed
activitiet 1ft ilaued undrr vanoUl lonn.
of .uthoriz.a tion. Thele inc:ludr
IDdividual perm.lll that are illued
foUowtaa a review of individual
.ppUcationa Ind ,eneral penni" Iha'
authorize a catelory or cateloriel of
activilie. iD .pee:Uic ICoar.phlc.!
reaiOnl or Dltionwide. The tenn
".oeral penni," a. ulrd in these
replltiona (33 CFR Parla ~3301 nlc"
&0 both thON ~"on.1 pennit. i..ucd b)
diltrict or di\iaion e"lincerl on •
re"cmaJ bl.i. and to aationwidr
perm.itl whlch are illucd by the Clucr 01
EqiDee" throqh publication iDthe
Fader" R.p.lar and are .ppbcable
lhroushoutthe Dation, The nlllon""de
permita are found ill33 CFR Pan 330 If
aD activity il covered by a ,eneral
pennJL an .pplication for. DA pcrrut
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5«-
sau Ccn,,"' poladft ,_ .... 'uaa, ~nall

.pplac:all__ .
AaoIMriIy: as u-s.c. tOl ., 1»9.'as U..5.c.

1M4.»usc. UU.
tUG.1 ....,._.,.,~
(.) k,UlalDT)' oppfOtJd of Ill.Corpl

01EnainHIW. (ll The u.s.Ana,. Corpt or
En,ineen be. Mea ""olved In
rquJatlnl cer1aiD actiYitlel In the
nltion'l wlten IlDce 1Il10.UDtillDea.
the prima,." tbnaIt or the Corp.'
rquJatory p~ wa. the protection
of alvia.boD. ,.. I re.uJl 01MvetaJ new
lawl and jueliclal dectllonl. the p1'O".m
b.1evolyed to one lnvolYinathe
coDllderalioD of the full pubbc "lerell
by balancin, the ·Iavorable lInp.ctl
..ainal the detrimeacaJ imPICta. Tbi. I.
known II the ..,ubbe: lDlere.1 review,"
The program IIone whJcb reOecta the·
aational conee"" for both the
protectioD and utWuUoa olamponln'
relow-cel.

(2) The Corpl I. a biahly decentrllized
Oraanizltiou. MDII of the authority for
adJnin.ilterUll the replltory prosrlm
ha. been dele,ated to the dWty.lix
di.tric:t enginee" and eleven cLlvi.lon
ensineers. U I di.tric:t or clivi.lon
en,iDeer malte. I final dec:leion on a
pe:mi' application inaccordanee with
the procedurel cd authoritiel
contained in thele replltiona (33 CFR
Peru :J2O..330). there I. DO
edministretive appeal of th., deci.ion.
(3) The Corpl Meb to avoid

wmecell.ry rel'llatory CGnb'Ob.The
leneral permit program delgibed m 33
CFR PaN 3%5and S30 II the primary
SDethodof elimiDltiq uoneee.a.ry
federal control over ac:tMtie. which do
Dot JUlti'>'lDdi\iduaJ control or which
are adequI,el), replaled by another
a,ency.
(~)The Corpl II Delther a proponent

Doropponent of CT permit propo.at,
Howncr. the Corp, believe. thll
applic&D1Iare duc I timely dec:Uion.
Reducina wmec:eaMl')' p.pcrwork and
dellYI il a contiDma, Corpa roaJ.
(5) The Corp. belieYet IDatalate and

federal rqulltory JII'OIfAJDI IbouJd
complement rather thUl duplicate one
another. The Corpt ue'lCneral pcrmita .•
joinl proceutna procedure .. tDlera,ency
rn;ew. coordinatiou. and autborif)'
tranafers (where aulhorized by law) to
reduce dupbcatioD.

(6) The Corpl hal authoriud 1'1
diltrict eq1Deel"l &0 luue fonnal
delermin.tiona coDCCtll1Dathe
applicability or che aeUl Wltt!r Acl OJ
che Ri"el"l and Harbon Act of 1899 10
aclivilie. Dr tracta of lar,d aDd thr
applicabUlf)' of paeral pel'lDiu or
.tltulOf)' exemptioDI to propoled
activltie,. A delermination p,,"ulnt to

I.e.
sm.) PIupoM and .cope;.
SlD.2 Authoritjel 10»Iue per~'''.
SZO.l bllted YWI.

"._ I_1M Ia,."'Iw- aDd l.. dc,h'ltfn.
.-d..doe.. rqullticru .,. '_"'c and
~d .. _id-nd •• Ipplf'llllO both
.-HaDdfamaJ •.

lUt 0'&ubJactI
3J CF1lPort »0
Envf1'OnmeatalprotecUon.

lnteqonmmentlll relationl. Nlvilatiofl.
Wiler poUution CUDb'OlW.terwa)' •.
3JCF1lPort 321
Daml.lnteqovenunentar rel.tion •.

NavillUolL WaterwlYI.
»CF1lPort U2
Conlincatal l}leU.Electric power.

NavilaliolL Water poUution conb'OJ.
Waterway •.
3J CF1l Port 3Z1
NlYilaU~n. Waler pollution control.

Waterway.. .
»CF1l Pon 324
Wlter pollution control.

3J CF1lPon 325
AdmlnJ.traCfve practice and

procedure.lnterrovemmental relalion •.
Environmenlal protection. Nlvilltion.
W~ter poDuUoa control Wlterwl),"
3J CFR Pon 326
InYClu,aUona.lnteraovemmenlll

relldonl.Law emorcelnenL NaviBltion.
Water poUUtioDco!*Ol Waterw.y •.
3J CF1l PGr1 321
Admini.tntiye practice and

procedure. Navialtiou. Water pollution
control Waterway •.
3JCFRPart 328
Navta.tiou. Waler poUution CODtrol.

'WaterwlYI.
:JJ enPoI1:J29
WaterwlYI.

3J CF1lPon 330
N.vtaltioD. Waler poUution control.

WaterwlY·,
Dat~Noftmber c.. 1111M1.

.... K.Da-.
A..ullln,s.a."'f7I1! tArAnn,le,.-il
Wtri6J.
AcconliQlly. tbe Dep&J1mentof the

Ana),." ft'YiIlDs S3 CFR P..... SlO. ,n.
1%2.323. 324.m. 32:e. 3D. SZII.and 330
aDd Iddina Part sze to read al follow.;

PART S2O-OENERAL REGUUTORY
POUCtES
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of the ArmJ. 011the ncommcodatioD 01
the CUcl of EalLDC'C"_ &II)' ,r&D1
pel'1Di .. iODlor the t.emporvy OCC'Up.tion
or Ule 01any~. waU.bulkbe.c1lclfy.
cW:c.I."er. wharf. pier. or other work
buill by Ihe United St.tel. Thi.
permi .. ion will be vanted by an
appropri.tr real .. laIc WtnuDeatlo
accordan~ wtlh &Ai'1ADe ~al •• late
rerulation •.

(f) Secli0ll4Ot of the Clen W.ler Act
fll U.s.C UoMl(herrinallet "fUNd 10
a. UCtiOD40tJ authonu. the Secrel.ry
or the Anoy. ac;tiJaslhroqh the Cauerof
£niineen. 10 i..ue permiu. afler notice
and opponunlt)' for public bearini. lor
the diada&rle or dftdaed or fill IIDIterill
Into the walen or the Unlled Stille. al
.c1Iied eIi.poul IUeI. (Sec 33 CFR
Part m.J The Jelection and liae of
dLapo.al IUa will br illaccordance with
ruideliDa developed by the
Adminiltralor or EPA iDcoajunc:tion
with the Sccretary of th, Anny and
pubU.hed ill.0en Part no.It then
,wdelina prohibit the .eJection or Ule
or a di,polaJ .1Ie. the Chid of En,ineen
Iban canalder the economic Impact 00
lIevilatioD and aDc:borale of luch a
prohibition iD .... ehiqhil ded.ion.
FuttbenDOtr.1be Adminilcralor can
den)'. prohibit. re.trict or withdraw the
u.e of an)' defifted atel a. a eIi.po.al
.ite whenever be delermiDe•• afler
Doliceud oppol1lmlry for public
bearins aDdafter CODluliatioDwI!h the
Secrellry or the Army.lbllthe
eIi.chelle of ncb malmall Inlo IUch
arca. will have aa unacceptable advene
eHed ODmunidpal waler .uppJie •.
IbeUfiah brd. and fishery arc .
wildlife. or re~.tional are (See 40
aR Pu1%lO).
(I) Scaion 103or Ibe Marine

Protection. Reaearch and Saactulrie.
Ad or 1m al amended (33 u.s.c. 1413)
(hereinafter refcrnd to a. RetioD 103).
authorbe. lbe Secret&:)' 01 the AnDy.
aelias tlvou,h the Chief of EqiDeen. to
'"ue pc:nDill. ,'Ier 1I0ticend
oppommity for public hcatUJa. ror the
trauportltiOD of dredpd IDIIterial lor
the pu1pOH ot dilpotaJ iDthe ocean
wbere it u delctmined that the dilpolI'
will DolUlll'UlODIIblydeFade or
enden,., ~ bealth. weUarc. or
~Ditiea. or the mariDeuviroumuL
ecoJOSicaJ I)'llelllS. or eCODomic
polutialJlia.1lac .electioD of dilpoMl
aile. will br blaecordance with mteri.
d.nJoped by the AdminiIc.lar o! the
EPA illccmaultalion wt!h the Scc:rcl&t').
or the Army aad pubUabed in40 CFR
Puu ~2.211. Howrv.r •• imiJar to the
EPA Administralor'l li:Dinns authontl
c:.iled illpar-Faph (I) of thil "ction. lhr
Admini.tralor can preveDt the u.uancr
or a pt'!rTr.ilunder thi. lulhorify ir he
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w.len 01 !he United SlAte' a .. oci.led
with bridle. aDdeauarway •. (See 33
a'R P.I'1Ul.)
(h) ~clion 10 01 the Riven and

"Urbon AC1.pproved M.rch 3. JaD9. III
U.s.C 4(3) (bcrrin.her rrlel'ftd 10 ••
~Ctioll 10J. prohibiUl!he UDauthorized
obctruct.ioo or aheraLioo or any
Dav.,ablc w.ler 01 the UDiledSt.le •.
The ccnalructioa or any .truclure iD or
over any D'villble waler 01 the Unlled
Siale •. the cxea"atina from 01
depo.ltbq olmalerial ill .uch walen. or
the ac:compl.lhmenl o( an)' other war.
aHeCllnl the courte. locat.ton. condition.
01 capacity of .ud! walen I.waJawfuJ
anJe•• Ihe work ha. been recommeaded
by thf/Chiel or £nrjneen and authorized
boYthe Secrel..,. 01 the Anny. The
IDItnameat 01authoriution I.
dellpated a ~naJL The authority ot Ibe
6cc:relary of the Army to preVIol
ob.truetion. 10D.\illtion InDavilable
walen of the UAitedStile. wa.
eXleoded 10 anifidll ialand••
malaUatioDI. and ather device. localed
OIl the .. I bed. to the lCaward limJt of
the outer C01IliDeDtaJabell. by lec:tioD
4(1) of the Ouler Continenlal SbeULand.
Ael ot 1;53 a. amended (43 U.s.c.
1333(e»).(See 33 CFll Part Ul.J
(e) Section 12 or Ibe RJ\'cn and

Harbon Act approved March 3. 289i. (33
U.s.c. 4Ot). authorize. the Sec:rel&l)'o(
the Azmy to eltablish harbor line.
dUlDnelward of whic:bDOpien.
wharvea. buUchelds. or other worb mlY
be extended or drpOlil.l made withoul
approval of the Seuel&1)' o! the Arm)'.
Effective MI)' ~. 2m. permit. for work
•boreward of thou liae. mUit br
obtlined in ac:c.on1anu with ~c:tion '0
and. U applicable. uctiOD 404 of the
Clean Walet ACI(IeC I320.4(0) or thi.
Panl,
(d) Section 13 01 the RJVr.'l ud

H.rban Act approved March 3. lSV. (33
U.s.c. WJ. pro\"idca thaI the Sc~taIy
or the Arm)'. whenever !he Chief of
EDlinern delermine. thalllDc:borqe
aDd lIaviiatioD will Dolbe Injured
thereby. lIl.y permit the eIi.cnUJe of
"lUIe iDtoDI'1I.ble walefl. ba the
ableDu of a ~rmIL .ud! di,c:bUJe of
rduae iIprohibiled. While the
prohibition of thi•• ection. baWD a. the
JtcfuK Ad. i••till illeBect. the permit
authority 01 the ~~tary of the Anny
ha. beeD .upenedcd b, the permil
authority provided the Adminiltr.lor.
EnvvvDlhCnlal ProIKUon AlenCY (EPA).
and the .t.leI 'aDder,eaion. 40Z and
40S of the Clean Waler ACI.(33 U.S.c.
1342 and 134S,. (See 40CFR Pan. 124
and 125.)
Ie) Section 14 of the R.!,·cta aed

Harbon Aci approved March 3. 1199.(33
U.s.c. 4081. provldel th'l the Secretary

)

)

doe. DOlh.ve 10 be made. III 'lIch CA-e••
• peNOO mu.1 ouIy ClDGlpl,with the
condition. conlained in the ,menl
perml! to •• tidy requin:mrol' of I.....for
a VA pennit In ~nain caee. p~.
DOtUic:ationrnay be ~qllired brfo~
lnit.tIlUnacon.ln.lction. (Sec Sl CFR
SlO..7)
Cd)Cent/ITII ill6tnJctiolU. Geaeral

poli~e. ror .vllluatina permit
application. are round &II Ibi. Pllrt.
Speci&lpolion that ~Iate 10 panicwar
aclivitie. are found InParu 321 throqh
324.The procedure, for proce.. tna
Individual pennll. and teneral permit.
are unlalned in 33 Cf'R Pan 32.5.The
l.nnl -Dlivisable wllrn or Ihe Unlled
Slate.~ and "waten of the Unlled
Stale." are uled frequently throqhout
thele replation •• and II" imp~rtanl
from the outitt Iba' the ruder
undenland the difference brrween the
two. "Navi,lble .. alen or the Ulliled
Statel" are defined In33 CFR Part 328.
Then are walen thaI are uvl,able in
the traditional'eDlr where pemUl.I ~
required ror cerla.iu work or ItruCture.
pursuant 10 SeCtiODIf aad 20 of the
Riven and Harbon Acl or la.
--Walen or the United State." ue
defifted in33 CFR Pan 32&.Then
waten mdude more than lI'vilable
wale:"l or the Ullited Stalel and are !he
waten where ~rmil.l are reqllired ror
the dilch&IJe of dredted or rall Inaterial
plUluantlo Section 404 or the Clean
Water Act.
t 320.2 .t.uIhOtftin to ..._ permit&.

(a) SectioD" of the Riven and
Harbon Act. approved March S. 1899 (33
U.s.c. 4(1) (hereinaflel refel'ftd 10••
lcelion fl. probibhl the CCII.truction01
any dam or di)ceacra •• any Davilable
water of tbe United St.tel iD the
abunce of ConsrcuionaJ COnlenland
appro"al Clf the plana by the Chier oC
En,inftn and the Secrelaf)' of the
AnDy. Where the nnillble portion. of
the walerbody lie ",·hoUywitbiDthe
lbnJlI of I 'iIIIle Iiale. the lUUc1uremay
be buDtunder authority of the
lqillature of ahal lule IIthe locaboo
and plana or any modilicatioD therrof
are appro\'ed by the Chiel of Eqineen
and by the Secretary of the Army. The
Uutnlmenl of authorizltion it

• dealpaled a permil (~e 33 CFRPart
3Z1.J Section 8 allO renain. 10 brid,e,
and caUlewaf' bUIthe authority 01 the
Secretary 01 the Anny aDdChief of
Enfineen with tupetllO bnd,n an::!
cau.eway. wa. lransfe~d IDthe
Sec:r£:aJ'yof Tranlp;Jrtation under the
Departmenl of Tran.ponalion Act of
October 15. 2oe& (48 U.S.c. 11~16J(A)I'
A DA permit pW"nlanl 10HClion 404 of
the Clean W'ler Acl is required lor the
dil:hulle of dred,ed or fill materill inlo

)
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deraned lD16US,.c. "'1. the pian. for
the dam Of othCl phYllcalllJvclure.
.nectinf n.v.,allon mu.t be appl1I"ed
by tile Chier of £a.rinccn and the
Se~.af)' oldall:Ann}', In IUch caeCA.
tile inlel"elll of nlv.,.Iion .boufd
honnllly be protecled by • DA
recoznmend.tlon to fDC for the
ancJu.lon of .pproprlale provi.i,ltlll In
daeFERC licen.e rather !h.n the
I.. u.na ola .epar.le DA permit Wldet
33 U.s.c. ten ~t .eq A. 10 any olher
.cUvitiel in n,v.,lble w.len not
CGnJUlulfnlcon.tnlc:lion and Ihe
operation .nd lD.intenlnu ofphYlicl1
IInIc:lute.licenlCd by FERC under the
Federal Power ACIor llZO•••• mended.
c.heproviliOnJ or 33 U.s.c. 401 C: 6Cq
remain fWlyapplicable. InIII casel
lnvolvina the chlcha'le of dn!drcd or lilt
lDalerial into w.len of lIIeUDitedSt. Ie.
or the IranIponaUon of ~dacd
lD.terilllor the purpo.e or di,po.II in
oce.n walen, aeetion COt or seeuen 103
wiUbe .pplicable.
(I) The N.tion.1 Hialorie P"nerva lion

Act 011_ (11U.s.c. 470Jcreated the
Advilory Colmdl OD Hilcoric
Preservation to adwin lIIePre.idenl and
Contrell 00 mltte:s ,"volvine hil'oric
pre.ervation,ln pcrfonninllu function
the CouncU11 authorized '0 revicw .nd
commenl upon aClivitie. liuDlfd by the
Federal Government which wWbave IfI
effecl upon propert.le. lilted In abe
Nalional ReJiller 01Hi.toric Placel, Of
eli.ible lor aucb Ii.tina. The coneem oJ
Consrell for the pftlC",aCion of
.ianilicanc hi.torical .lIea II .110
uprelled ill thc Pre'el'\'ltion 01
Hi5toricaJ and An:heolOlical De•• Acl
01 18'7C(UI USc. 4011~t.~q..~"'Wcb
&mend.ithe Act of 'lme %7. 1.,. Byw.
ACl wheaever • federal COUItnlction
projecl or federaUy licea.ed projcct.
.ctivity. or pl'OlJ'Ull alten anr terrain
IUch ahat lipificant hi.toric.al or
archeoloJical da .. i. th!'eatcned. tht
Sec:rctazyof thc Interior mly take aet.on
Dece.. .,)' to ftCDVCrand pre.erve the
data prior 10 the commenumenl of tht
projecl
(h)The lDlenllle Land Sale. Full

Di.cJo.W't Ac. (15 U.s.c. 1701 ~: 6t'q.)
prohibit. uy developer or a,enl from
-UiDI or lealina .ny lot in•
wbc!ivi.loD (•• derancd IIIJ5US.C.
1701(1)) unle .. the purcb.ler is
funlithed in adv.nce a prUne&:propert)'
repon CODt.IDinainform.tioD .·hich the
Se~tary 01Hou.illl and Urbar.
Development m.y. by lWCIDr
reruJatiolU. requln lor the Fr4);I'c:tionur
purcha.en. In lht- evenllbe 101in
que.tion I. part of a projt:c:1th.:1:cquirel
DA authorization. the propl'!1:' r'::JOrtI.
requited by Houlina and Urb<:l!
De"elopment ref\ll.hon In I:':.,'·'.el!\e:

149

an Ire•. the Secrelary 0' Commerce
Ihall'"ue I"e,w.tlon. 10 control .ny
.clrvlbc. within the .rea. Activilre. an
the •• nc:tuary authoriZed Wldcr other
authoritiet .re ".Ud only U the
Seaetary of ColDDlerccccrtilic. that !he
acliv'tie. 11"1 conal'l'enl with the
pwpo.e. of nile m of the Act and can
be carried oul within the rqulallon" lor
the .anc:tuary.
(d) The N.llon.1 Environment.1 PoliCy

Act 0'18CW,Co2 U.s.C. 4lZl~)47)
ded.re. the D.UoDal policy to
encowa.e a productive and enjoyable
humony ~'w~m man and hil
environment. Section 102 of th.t Act
direCIi th.t "to the (\aUe.textent
pollfble: (11The policie •• ft,w.lionl.
aDd public: law. 01 the United S•• le.
ahan be Inferpreled and adnWU••eted in
acc:ordanu wUI!the poUciel lit forth III
Ihtl ACl .nd (2) aU I"nde. 0' thc
Federal CoverDlllcnt .haU •• • in.UI"l
that preacnlJ), unquanllfied
eavironmental amenltJel and valuea
m.)' ~ liven appropriate con.ideration
in decf.ion·maltini aloDi willi economic
cd technical con.ideratlon •• • "", (See
Appendix B of 33 cnt Pan 315.)
(e) The Fi.h and WildUlc Act ollg~

(1t1 USc. 742&, ~t6~q.). thc MiIT.lory
Marine Cam~,Filh Act (10 U.s.c. 76Oc~
700s). the Filh and WildUfe
Coordinltion Act (16 USc. tItIl..ee6c)
cd other .ct. expre .. the wiUor
Ccm,rel' to prolecl lIIe quality or Ihe
aquaUc: environme,,: a. ilafJ~C:I' the
COMe",ltion. Improvement end
n'oymenl 01filh .nd wildlife ftlOurcu
Reol'J.Giution Plu. No.• of 18'70
transferred cenalD 1u..,clioDI.indudins
certain filh end wiJdlife.·waier ftIOun:CS
coordin.tion l'uponilbilitiC5. from the
Secretary or thc lnterior 10 thc Secretary
or Conunerce. Under the Fi.h .nd
WlIcWfcCoordination Attend
Reoraanixation Pl.n No.•• an)' feder.1
.,eney th.1 propolel to cor.D'OIor
modlf)' an)' bod)' of "'5tet mu.t first
~uJl wilb lIIe Uniled St.le. Fi.h and
WUdliIe Sen;u or the National Marine
Fiaherie. Scmc:e, •• appropriate, and
Mill the he.d of the 'ppropriate Itate
_,eney exeralina ac!miniatr.dou over
Ibe wildlile relOUl"UIof the IffeC:l~d
atate.

(f) ne Federal Power Act of 18m (16
U.s.c.m. et .~.) .•• &mended.
authorize. the Federal En~'
aepI.tory Alency (FERC) to Illuc
liceuel fvr the CGRl1nIc:dODand the
apeNUOD and mainteD'Dce of dam__
water conduiu+ re.ervoin. po_r
bouu., tranami ... ion un. and other
phyalcal ItruC'ure. of a liydto-p" ...er
project. Howcver, wbcl"I .ucb .tnlClutei
will.fleet Ihe nevill.lIle caplcll)' Drany
Davisable w.ler of the United Statel ~II

lind' th.t the dllpo •• ' of the m.teri.1
will ruuh IIIan unaccept.ble .d"ene
Imp.ct on IDWlicipalw.ter ,upphu,
.helJr.,h ~dJ. wildlife. Ii.hene •. or
recrntion.1 .re••. (See 33 01{ P.rt
324)

ISZO.JR.a-I" .....
f.) SectiODtOJ .,r da~Clean W.ter Act

(33u.s.c. Un) reqllila aJI}' .ppl.unt
for. federalliun.e or permil 10 conducl
any .ctivily th. t lD'y re.lLlt Ina
di.dI .... ' 01. poUut.nC Inlo w.len of
dacUnltcd Slat~. 10ob .. in a
certification from th~Stale In which th~
di.ch.,.e on,in.le, or would oriSin.I~,
or, JI.ppropri.le. from the lDtenl.te
w.l~r poUUUODcontrol .. ency b.vins
Juri.cUc;UODover the .ff~cled w.ten a'
thc poinl wbcl"l thc dilChll1f O",in.IH
or would oriamate. th.t lIIeelI.cb'IIC
wW comply willi abe applicable elOuenl
limll.Uonl and water qu.lity .I.ndudl.
A certUicatlon obl.lned for the
con.lnlcliODDr.ny f.cllity mUI' al.o
pertain to lIIe .ub.equent oper.tion of
the f.cUi.y.
(b) Sec:tioD3O'1(c:) or the Coa••al Zone

Man.,ement Act 011172. .1'lDended
(16 U.s.c. 1C56(c)).require. f~der.1
arendel CDn~uctinSac:tivilifl, lIIc:Judins
dcvelopmenl profectl. directl)· .ffectina
• ,t.te·, co.stal zone, 10 comply to the
maxUDwoextenCp"ac:tJcable willi aD
approved Itlte coa.t.1 ZOlle
.ID.na,em~nCprosram. Indian bib~.
doina work on federal landJ wiDbe
lrelted .1a feder.1 .,eney for the
pwpose 01 the Cout.1 Zone
M.na,emellC AcL ne ACIallO I"Iqwtel
&D)' DOD·federal.pplicuc for a fedcral
licente or pennil to conducl an • cliviI)'
affecam, land or waler ule. lIIthe
atate·. co.. ,.1 zone to Iuroi.b •
certification thlt the propolfd activity
"illcocpl)' with the II.te'. coutal zone
mana,emeD' proll'am. Cener.U)·. no
permit will bc fuued until the .1.le h..
concurred ,,;th the Don-fedcral
.ppllcul'. cenllic.atiolL Thil provillon
become. efft:ctive UPODapproval by thc
SecretaI)' of Commerce of the l'I'e',
coastal Z4JDC In&D&,ementprorram. (See
15 a1t Pan 830,)
CclSeeUoD'OZ 0' the M.rine

Prvlec:tioD.Releareb cd SaRetuarie.
Act 0'11111.al amended (10 US.c.
2432).aulhorUe. the Secretary of
Commerce. alter CODIultatiOllwith other
IDludted f~deraJ a,ende. and willi the
.ppro.al of thc Pre.ida'- to delilJu!lc
.. muibe .&netuarin thon area. or the
DceuaWlters• ." the C~lt I.a).e. and
thdr CODnectinaw.ten, or of other
coI,'al ",.ten which bc detennlnce
Dea-".I)' fnr the purpole of prc.ef'VinB
or ~'lurinl'uch are •• ror their
conservation. ~autional ecoiopcat. or
ulth~Ue .aluel. After de.ipatina IUcb
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civil penally fOIviolatioo 01 any
proviaiDnof a pennllluued for aD
anitioll reef.
t '20.<1 0--- poIoetee '0f' 1Iftg
penni! .,..,ucal6onL

Thr foUowina policiea lb. II be
applicable to the ~vlew or all
appliCillonl for OA pennill, AdciJtiona
policle •• pccmcally applicable 10
certain typel of aclivilie. are Idenlilied
in 33 CFR Part. 321-37.4,
(al Public Jnl~~$1 R~I';e"'·.11)The

decilian whether to jllue e pennil wiU
be baled on an evaluelion of the
problble impact •. indudina cumul.tive
impacll. of the propo.ed activit>"and ill
iDlended UIC on the public interelL
Evaluation of the probable impaCIwhid
the propo.ed activity may have 00 the
public intere.t requil'et I carelul
weilhtna ol.U tho.e laclora which
become relevaat illeach particul.r ale
The bmefil. which realonably IDly be
expecled to accrue frum the proposal
mUll be bal.need .. ainlt it. re,I,lonably
fore.erable detriment •. The dcci.iDD
whether to authorize a propolaJ. and II'0. the conctitionl UDderwhich it will be
aUowed to occur. are therefore
detenmned by the outcome of chi.
,eneral balancm, procel" That dccialOIl
_bould reOeel the natioal concem lor
both protection and utllizltioo of
important re.owu •. All factOrswhich
,mly be relevant to the propo.al mUll be
coDlldered lneJudJna the CUDluJltJve
elfeell thereof: Uloqthose .-c.
coJllen·ation. economies. aesthetic:••
,coer&! eDvil'aamental concerns.
weliaDd•• hiltoric properlie&.fisb and
wildlife vaJuel. flood hazards.
floodplain valuel. land Vie.Dlviaation.
abore erosion aDd accreticm.recreation.
water .uppl)' and coDieNatioD. waleI'
quality. ene'IY Deed.. .. fety. fggd and
fiber productiOn. mineral need••
coDlldentioD. of property ownershir
and. iD,eueral the needs and welfare of
the people. For aclivitiCi involvin&404
disdwJea. a permit will be denied if' the
dilCb&IJe thai would be authorized by
auch permit would Dolcompl)'with the
EnYiranmeDtaIProtection Aaencr·'
4Ot(b)11) ,wdeliDel. Subject to the
preeedinr lenteDce and any other
appliable pidebnel and crileria ilCe
11320.2 and 32.0.3} •• permil wiD b'.:
.,.nted unlel' the di.trict elllmeer
determine. thai it wouJd be conlTar,; In
the public Interelt.
(2) The foUo",inl.eneral criteria ~ill

be conlldered in the ev.lultioD of every
application:
(i}The ~latl\c ntenl of the J:~::::

and private need (or thr profiDseoi
"truclure or "'ork:

ISO

pennll from either the Secretary 01 the
Interior or the Secrelary 01Commerce.
dependin( UpODIhe species 01muine
mammll involved. Such permits may be
... ued only lor purpOie. of acieolilic
re.urch and for public display ilthe
pUrpOIf i.con.istenl wilh the policie. of
the Act The Ippropriate Secret.!,), i.
alia empowered In eerlaln restricted
circumstancel 10waive the
requirement. of the Act.
(I,Section 7(a) of the Wild and Scenic

Riven Act (UIU.s.c. 127' et ,rq,.)
providet that no department or a,ency
of the United Stal" ,haJla"ilt by loan.
.ranl. IicenlC. or olherwiu in the
conalnlclion of an), waler relouree.
project thai would hive a direct and
advene eRect on the valuel for which
auch river was el"bUshed. a,
detennined by the Secrelary cha,.ed
with UI aclmini.ltation.
(m)The Ocean Thermal £DerBY

Converalon Ael 01 llM1O.(42 U.s.c.
aectlon 1101 ~, 6eq.J CltabUlh" a
Iic:eJllinare,une IdmJnlllered by the
Adminf.trator of NOAA lor the
ownerahlp. iCODllnICtiOn.Jocation. aod
operation of ocean thermal enel'lY
con\'enion (One) ladUtie. and
planllhipl. An application for an OTEC
lieenae filed with the Admiaisltator
censtilulel aD appUcalion for aUfederal.
aulhorizatioJII required for owamlUp.
constructlon.localion. ud operation or
an OTEC fadllty or plantlhip. execpt for
certam activftiea withm dae juri.diction
of the ea.lt Guard. Thi. iDdudCl
appliation, for aeetlon 10. ICction 404.
aec:tioo103 aDd olher DA authorization,
which may be required.
(n) Section 402 of the Clean Water Act

authon!e. EPA to luue permfll under
procedure. e••abUlhed 10 Implemenl the
National Pollutant Dilchal1l!
Elimination SYltem (~'PDESiprolram.
The .dJD.ini.ltation of thi, pravam can
be. Ind illmOil calC. hi. been.
deteal!ted 10mdividual .Ialea. Section
.tOZ(bJ(6) ,11'el that no NPDES permtl
will be i..ued lithe Oalef of £nsineera.
ac~ for the Secretary of the Army and
afler eon.uJtIna with the O.s. eoalt
Guard. detenalnea that Dlvia_lion and
aDchoralf in any navi"ble wlter will
be .ub'lanliaUy impaired a. a result of a
propo.ed activity.
(0) The National Filbinl EnhaneemeOI

Act of llNM (Pub. L 1&-823) pro\id .. for
the development of a National Artificial
Reef Plan to promote and facilitate
ftlpODllble and effective efforts to
eltablish anificial ~efl. The Act
cltlblishea procedurea to be followed
by the Corp. in llluint DA permlu for
aniflci.1 reefl. The Acl al.o eawblilhelll
the liebllity of the permittee and the
United St.lle,:, The A:1l\Jrther ere.te. a

)

)

)

)

or not a prnnit lor the development h..
been applied for. i.. ued. or denied by
the Corp' of En;ineerl under .ection 10
or aechon 404.The properly repOrl i.
.1'0 ~qui~d 10 .Iale whether or nol an)'
enforcemenl aclion h" been taken ., a
conlequence of non.applicatlon for or
denial of luch pennil.
Ii) The EndlRlered Speciel Acl 118

U.s.C, 1531~I .r4rq.) dedarel the
inlenlion of the Coftl"tll 10conlerve
threatened Ind endaRlered Ipecie. and
the eco'ylleml on which thOle .pecle.
depend. The Act require. thaI federal
I.encies. in con.ultltion with the U.s.
Filh and Wildlife Service and the
National Marine Filheriel Service. u.e
theil authoritiel in lurlherlnce of iI.
purpole. by c:arryina out prolraml for
the COhle",a:ion of endln.ered or
threatened .peciel. and by tlkJnS.uch
Iction necessary to insure tha. any
action authorized. funded. or carried out
by the Aleney .. nol likely 10 Jeopardize
the continued exi.tenee Gf.uch
endanaered or threatened Ipeciel or
result in the destruction or advene
modification of h.blill of.uch ,pecie.
which I,detennined b)' the Secretary or
the Interior or Cummerce. a.
appropriate. to be critial. (See 50 CFR
Part l1 and 50 CFR Part 402.)
{jJThe Deepwater Pan Act of 1;74 (33

U.s.c. 1501 et 6eq.) prohlblls the
ownership. conltructfon. or opera lion of
a deep"'ater port be)'OI1dthe territorial
.eas without I IlceJlle issued by the
SecretaI')' of Tranlpomtion. The
&crelll")' or Transportltlon mal' ilsue
IUch I licente to an appliant IIhe
detenninel. amana other thintls. that the
con.tructlon and operation of the
deepwater pon}1 m the national
interest and cenlistenl with n_tioDal
lecurity and other nelional policy loals
and objectives. An appliation for a
deepwater port lir.en.e cons.lrutea an
application for.1I federaiauthoriutioul
required for the o""mfUp. conltruction.
and opr-ralion o!• deep"'ater pon.
indudins app!ialions ror leetlon 10.
leetion 404 and lection 103 renalt.
which may .1.0be Rquired punuanl to
the authoritiu lisled in aection 3ZOol and
the policic=!s;»ecified in section 320.4 of
dUIPI~ .
(kJ The Madne Mammal Protection

Act of 1;72 11&U.s.c. 13111et ,eq.J
expfellCl the intent ofCon,rea. that
marine mammals be protected aDd
encclI:rased to develop iDorder to
maintlin the health and .Iabillt)· of the
marin~ eco'Yltem. The ACI impose~ a
perpetual mor.torium on the
harallment. ••unti ... cal'turinll. Of ltiUiru:
or marine mammall and on the
imporlation of marine mlmmals and
marine m.mm.l rrodurll ""llhov! •

)

...
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-_"'~w.of thole a,encie. on lilh and
wildlj'e mlUen In decidlft, on the
IIIUlnce,. denial. or conct.honins of
Individual or ,enerll perml."
fd) WOIt!rquolily. ApphUl~on. 'or

permit. for activiti" which mly
IdverlC'y affect the qUllity of WIle,.. 0'
!he Unitcd Slltet will be evaru.led for
comphance with applicable elnuent
limitation. and waler quaUty I~andlrdl.
durin, Ibe conltnlctlon .nd .ublfquen~
operll'ion of the ptopoled acU"ily. The
evalultion .hould Indudc the
con.ideration or both point and non·
polnl .ouree. of pollution. It Ihould be
nOled. however. Ih.tthe Clean W.ler
Act a .. i,n. ftlpon.lbiUty lor conllol 0.(
non'poinl .ouree. of pollulion to the
.lItfi. Certllicadin 01 compli.nce with
.ppllcable effiurrie limllaUon. and water
quality atandareb required under
pro\oflionl or .edion 401 01 thr Clfln •
Water Act will be considered conclv.i\·e
with re'pec1lo water quality
con,lder.Uon. unle.. the Relio"a'
Adminl.trator. Environment.1 Prolection
,\pney (EPA). advl'l!I of other waler
quality "peetl to be talecn inlO
con,ider.tion.

(e) Historic. cullul'Ol.Icenic. ond
~oliDno/l'Q!ue" Application. lor DA
~nnlt. ma, involve are .. which
polielS recosn1zed hI.lont. cultura!.
.ernle. conleJ'Vatio~. recreational or
.imil., values. FuJIeyalu.llon of the
8eneral public interest require. that due
con.lderation br ,;vano the efTect
which Ihe propo.ed .tnlctue Of actl\'i'I}'
may have on valufll\lch .. lbose
• .,oeiated wilb "ild and .cenic ri"'eu.
hiltoric properties and Nltionll
Landmarlca. Nationll Rive", National
Wildemell Areas. Nation.1 Seuhor" .
N.tionll Recreation Are... N.lioniill
Lalteshore •• Nallonal P.,b.Nation.1
Monumen ... e.tuarine and manne
..nchlarifl. Ircheolo,ical re.DUKes.
incJuclina Indian reliBioul or cuhural
.llea. and .uch o&herarea ... mc,' be
Cltabli'hed under federal or Itlti law
for .imiJar and related purpOIeS.
Recaption of &ho.ev.lurs is often
renected by .tate. re,ion.1. or local land
ae da.,ifications. or by limil.: federal
lXIntrol. or policiel. AChonon penni I
application. ahould. inlof., as possible.
be lXIn.iUent with. ...,d avoid .l",mc.nl
.dyenr cfieets on thr "Iluel or
purpo.el lor wbich tho.. d"lificalions.
control •. or policlel were established.

(I) Effects on limits o/lhe terr;loriO:
.N.SlnIcture. or wo"' afleelina co.... 11

walen rnay rnodify the coa.lline Of
b.. e linr hom which the tenilori.1 .e.
II C'le.. ured for purpole. of the
Subme~ed Land. Act'pnd international
la"". Cener.II".lhe coa.lline or bl ..
line i,the lin~ or ordinar)' low "'~:er OQ
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(vtl, Well.nell whicb ICrvC.i",lficant
.Itcr purification function.: and
(viii' Wedand. wbich are uniqur In

nllun or .can::e In quanti I)' to the relion
or locallfta.
(3) Allhou,b a particular .lcerallon of

• wetllnd may conltllute a minor
chanae. the c:uaaulativeeffecl 01
nWDII!I'OU'piecemeal chanaes can reswl
In a rnalor ilnpatnnenl of wetland
re.oun:e ...,Thu•• the particwar well.nd
IItC for which In applacation i.m.dc
will be evllulted wlih the recornltion
thltll tna)' be pari of a complete and
interrelated wetland arel. 11'1 addition.
the di,trlct el'llineer lilly unde".lte.
where appropriate. review. 01Plrticular
weiland area. InCOnlwtation with the
Rellonll Director of the U.S. Fi.b and
WildUfeService. the Re,tonal Director
of the National Marine F.. herie. Service
of the NaUonal Oceanic and
Atmo.phcric·AdmIni.traUon. the
ReBionalA~lralor 01 the
Environmental Protection Aleney. Ihe
local repre.entative of the SoU
Con.ervation Service of the Department
of Agriculture, and the held of thr
appropriate •.,te .,tnC)' to ••• ellihe
cumulaUve eUec1of acU\;U,,1n .uch
are ...

feJ No permit will be "Inted "'hlch
involYfi Ihe alteration of wetllndl
Identified •• importanl by para,raph
(b)(Z)of Ihl•• ec:t1onor becaulf of
provi.lonl orpuqreph (b)(3). of Ihls
.ection unle .. the eIi.tric. enlineer
concJudea"on the b.. i.of the Inalysi.
required in pa,."aph (a) of IN' ICclion.
Ibll the baefi" of the propolCd
alleration outweilh the darna,e to the
wetland. relource.ln eva)uatin,g
"'hether a partitular dI.ch .... e .ctavily
•hould be permitted. the diltrict
e",ineer Ihall apply the .ection
cot(b)U) ""delinel (40 CFR Pa" 230.
10'1) (1). IZ). (3)).
(5) lDaddition to the polici,.

exprelled In1hJ. IUbparr. the
Con,rellloDaJ policy exprfllfd in the
Eatulry Prolection Act. Pub. 1.. 1IO-fS4.
and .tale re,ulato". Jaw. or pro.,allll
forda..Uicatiou cd protection of
wetlanell wiDbe con.idered.
Cc)Fait GIldwild/ife. IDaccordance

wilb the Fish and Wildlife Coordination
Act (para.,apb 3lO.31e)of tN. nclion)
di.trict eapDeen wiJJ con.wl with the
Resional Director. u.s. Filb and Wildlife
Service. the Rqion.1 Director. Nadonll
MariDeFaahaitl Service. aDd the head
of Ihe .seney relpoll.lble for filh and
wildlife for the .tate in which work II to
be performed. with a view to thr
con.erv.dOD of wildlife re.OW'Cesby
preyentlon of their direct Ind indirecl
JOII and dama,e due to the activit)·
propolfd in a ~rmll application. The
Army will live full con.id:rltion to the

(ii) Where lIte,e .~ unrelolved
conflict ••• to relo""," u'e. lIIe
pr.cClcabllily 01 u.ina rel.onlble
.ltem.llve location •• nd melhod. to
.ccompU.h lite objective ollbe
propoled .tnlcture or work: and
(iii) The e~tent and penn.llenu 01 lite

benellda. end/or demmeDlII enecCi
which Ihe propOied .lnIctur, or wor. il
meJy 10 hav,. .III the public and pri"ale
ue, 10which Ihe area II .uUed.

(3) The .~clllc wei8hl oh.ch rlctor
It determined b, u. importance and
relevance 10 the particular propo.al.
Ac:conlinJly. how Impo"anl. faclor I.
and how much con.ideral[on It duervCl
will vary with e.ch propo.at A .peciric
faclor m.y br liven peat wei,hl on one
propo .. 1.whUe IIm.y not be prelenl or
al Importanl on allo!her. Howrver. full
conllderallon and .ppropriate welshl
will be slven io all comrnenll.lndudiq
Iho.e of feder.l .tale,. and local
a,endel. and other expertl on m.llen
within Ihe" experti.e.

(b) E/lecJ 011 wetlands. (1' Mo.t
wedandl con.Litulr a productfvr and
",Juable public re.owu. Ihe
unnece"ar), alteration or de'lnaction of
which .hould be dl.couraled a.
contra". to the public Intere.L For
project. to be undert.ken or p.rtially or
entirely funded by a federal.tate. or
local alency. additional l1!1lulrementson
wetlands considerations are .taled In
ExecutiYe Order '1111GO.d.led 2'May
11m. •
(t)Wetland. con.ldered to perfonn

function. importanl 10the public
Intere.1 include:
(I) Wetland. which IffYe .iJnfficant

n.tural blolaBicaJ1uncti0nl. iJ:dudinB
food chain production. ,eneral blbi .. ,
and ne.UIIi. Ipawn!na. rearin8 and
re'linI.hes for aquatic or land .pecia:

(Ii) Wetland. 1ft •• Ide for .Iud)· of the
aqu.tic environment or al .. ncluarie.
or refolse.:
(Ui)Weiland. the dCltnlct.ion or

aJteratJ~ of which wowd afiect
detrimentaUy batural dralD.,e
charadm.tica •• edimentation p.Uema.
.. linity d.iltribution. flu.binI
ch.... deri.l.ica. current plUema. or
other enviroDmental characteriltica:
((vj Wetlaad. which are .i8nJficant in

ahJeldina olher area. from wave action.
ero.lon. or ,Iorm darnap. Such
wedaad. are often a"ocilled with
banie1 beache •• i.land •. reef. and ban:
(v) Wedanell which .elYe .. vIldable

atorqe Ire". for .torm aad nood
watCfl;

(vj) Wetl.nell which art pound water
di.chille area. Ihat maintain D'jDilnuJ!:
ba.enow. importanl to aquatic
re.oW'CfI and thoar wbich Ire prime
natural rech.,.e a~".
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01 the Coa.lal Zone Manasement Act t
1872 or I. oihe.rwler necrnary in the
Inlerell or nahonll aecwily Federal
.,enc), and IndIan tribe appllcanl, rOI
DA perroU, are re'pon,ible ror
complyl", with Ih~Collial Zone
M.na,eDlenl Act'. directive. lor
a.. urinl that their aclivl"e. dl~ctly
.rlecLina the coa.,a' zone are c:on.llll!'nl
10 the Dllximwn extent practicable, wilt!
approved 11.le coI.tal zone
mlnllemenl proFam •.
(II Activit;~s ill morine soncIUDri~:s

Applic:eUon. for DA authori&ahon Ier
aclivllie. In • l'IIarine.anctua,y
e.labli.hed by the Secretary of
Commerce under authoril)' 01aecllon
302 of Ihe Marine Protection. Roo.eucl.
and Sancluari .. Act of 1,;2. a.
amended. will be evalualed ror imp..CI
on the tnarine .anctuary. No permit ""ill
be i.lued until the .pplicant pro\'idu a
certllic:elion from the Secre1a,,' of
Commerce the t tht propoled aCII"II)'i.
COrmllenl with the purpO"1 orntie 1I{
of the Marine Prolection. Reltarch and
Sancluariel Act of 1S1Z.as amendtd.
and can be c:anied oul within the
ululationl pramul,aled IJ)' the
Secrelary of Commerce to control
activities wi:hln the marine 'Inctu.,,·,

(J1OIl1e:-Federal, stat« Dr locol •
requirement.s. (11Pruce•• ina of an
application for I DA pe:mit normally
will proceed concurrently with the
proce"ln, of other required Federal.
Illtc, andlor loc:elaulhoriutions or
certifications. Final acLionon the D.o\
permit "'illoormally not be del.)·ed
pendin8 acLionb)' another Federal. ,1.le
Ot Jocal a,eney (Sce 33CFR 325.2Id)I.c)I~
However, where the required Feder,,!.
Ilate and lor )oc:elauthori,alion Ind/or
certificltion h.. betS! denied lor
activities which .bo require a
Department of the Arm)' pe:1J1ilbefore
final action hat been lalten on the A!m)'
permit Ipplication. the di.trict I!niin~er
"ill. after conliderinl the Likelihoodof
aubsequent approval of the other
luthorization and/or c:erufic:elionand
the time and effort remaini", t(l
complele proce"lna \be Arm)' permil
applic:etion. either imrDedialel)' den)' the
Army permit witboul prejudice or
continue rroceuil18 the Ipphe.tion 10 I
conclUlion, If the district enlineer
continue. rroceuin& the application. he
will conclude by either denyinc Ihl
permit as contrary 10 the public inlt:rlf~
or den)ins il without prejudice
indic:elill8 that except lor the othel
Federal. ,l.le or local dccialthe A.-1ft:."
penult c:ou1d,under approrri.:e
conditions. be i.. uecLDenial wi:!;=';'
prrjudlcr mean. lbat there i.I;u
p:ejudic:r to the till ••of tht .pp;:Ci:~' 'c
reinslllf' procellil18 of the Arrn~' ptoml"
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crelle "ndue inlerfrrence with accell
10. or ulr of. n,vilable Wilen. the
authori&allOnwill,cMrally be denied,
Ie)Where ill' found thai the _ric for

which I permil IIde.ired I. in nivilible
Wilen ollhe United State. lee. 33 Cf'R
Part 329!and mly inlerfere with an
.uthonztd feder.l projKt. the apphcant
aho"ld be appriled in wrilin& of the rac:!
.nd ollhe poulbihty that • federal
proj~ct which ma)' be conslNCIed in lhe
vidnlty of the propolCd work mirhl
necellil.le itl removal or
reconlll'Vc!ion.n, applicant .hould
al.o be Informed 'hll the United Statea
will In no ca.r be Ii.bl, Jor an)' dlmase
or injury to thc ,In:clure. or work
authorized by Sf'ction. " 01 10 or the
Riven an,! Harb"rs ACIof 18..1t9 at b)'
"clion 404'of t)le Clean W.ter Act
which ml)' be caused by, or result from.
fUlureopera lion, undertllcen by the
Covemmentlor the conse",atkln II:'
Improvement 01M,i,ltioh er rC'~other
PUrpOlU and no c:!aimsor IiIhl 10
compenution wiU.ccrue Jrom any .uch
dame,e.
(5)Propoaed activille. in the area or a

federal projeci which em.. or il undu
COnllniclia:l "ill be evalualed 10in.un
thaI they are compalibJtowith the
purpose. of the project.
(6)A DA permit doe. nOlconvey an)'

property ri,htl. either in real eslale or
material. or an)' exdulive privlleael ••
Furthenuore. I DA penult doe. nol
authorize .."'~.InJ~ ~o"propetl)' or '
invasion of ri,ntl or an)' iDlrinsernent 01
Federal, .te!e or locall.w. or .
repulltionl. Tne Ippllcanfs lipature on
an 'pplication is an affirmation that the
applicanl poue.us or ""ill po.. e" the
requilite property intere.l 10 undenake
the aCIMIYproposed in lbe .ppliceLion.
The di,tricl mElnrer wiDnol enler inlo
diJpute. but ,,·m rttUnd the appUc:etllof
the .bo,·•.The dispute over property
ownership ,,·ilI not be « ractor in the
Corp. put:.licmlereSI decision.
r&1.Actil'ili~so!frCli", c:oastDIzones.

Appliutionl for DA pmniu for
aetivilie, ..rreetinl the coastal zona of
thou .Istlr' hevin, I cOlltal zone
IIIlllalement propam approved by the
~c:reta,,' or Commerce "'IU be
e\'aluated with respect 10 compliance
wilb thaI prorr:m. :';0permit will be
ilSued to a no~·lecetal applic:ent unlil
certiiicalit'ln hal been prvvided lbal the
propo.ed activil~' compli" "'ilb the
coliial zone man.,elllent proFatn and
the appropriale Itlle a,eney ba.
concurred with the certification or h..
wah'ed its rilhl t~ do 10.Howl!\'er, a
permil may be iuued ftI a non·fedrral
applic:ent if the Secretary of Commerce.
on hi. 0"'" inililtin or upcmappeal by
the applic.nl. fn:d. that the propoJt!d
.cli,'ltl' is consiltent with the "biediv,.)

)

)

Ih~mainland; how~"er. there are
exceplions where there are i.llnd. or
10""lId~ eleVlllon, ofr,ho~ (thl!'
Submerred t.nd, Act. 4J U.S C. 1301(1)
and Un;/~dSIIl/~S v, Co/ifDmill. 381
usC 139 (10651. 382 us 448 (1866)).
Ap"hcation& lor ItNclurl!" or war.
all':clloS coa.lal walen will therefore
bl' ~\·,ewed apeclficall)' to determine
whtlhet the COalt11Mor bue line misht
be a""ed. If It II determined thaI luch I
chan •• mi,h, occur, coordination with
the Allomey General and fhe Solidtor
or thl!'Dep."ment of the Inlerior i.
requIred before linal action i. taken. The
dl.tri~t ensineer wllliubmil a
delalption of the proposed work and a
copy of the "Ianl 10 the Sollcilor.
Depanment of the Inlerior, WalhlnSlon,
DC2O~40,and uquelt his commentl
concemin. the effect. 01the propo.ed
wor~ "n the euler continental riahl' of
the UrJlcc!Sta!el. Thele commenll will
be i:tc!uded in tbe admillistraLive record
01 L;eai'Jllic.tioft. After completion of
Iland.rd pruce"in, procedure •. the
record ,,,ill be forwarded 10 Ihe Chief of
£nalnee,.. The dec:illan on Ihe
appliuUon "illbe made by the
Secretary or the Anny aller coordination
with tite "ltol'MY Ceneral.
(IIConsitkl'tltion 0:PI'tl/HTtJ'

D ...n~~Mp.Authoriution of work or
"n'clurel b), DA does nol convey a
PIOrerl), ritbl.llor authorize any injuJ')'
to proilerty or inva.ion of other riBh...
(11An inherenl lapeel of properly

o"nershlp i.I ri,hc 10realonable
~ri"atc u.e. However. thll ri,ht i.
lubject to ~e IiIhl. and intere.11 or the
public in the lllvi,able and olher walert
or the Uniled Slllel, ineludm! the
federal navililioa servitude and federal
nlulltion for environmental protection.

121Bec:eu.e allndo"ner has the
,ener.: riaht to protect propert)· from
erosIon. applic:etion, 10erect protective
ItI\Ict\&telwiU alually receive IlV0rabl.
conslderation. However. If th.
.,rolrctiv. sUUclun mal' cause dama ••
10 the rropert)' of others. adversel),
arreci public health and IIJety.
adversely impact floodplain or wetland
VAlues.or ctherwl.e appears contrary to
the public inleres" the diltrict e.ltrineer
will fO advise the applicant end inform
him cr pOlSlble ahemalive methods of
prolectins his properly. Such advice will
be ,:ven in term. of aeneral,uidance

• onl)"o as not to compete with private
en,i!lerrillJ rannl nor require undue un
o!,o\'emment re.ourcu,

(31A riPlrian landowner', 8eneral
ri,t:: of acces. 10DeviSlble walen of
the United Siale. is IUbjecI to the
aimil.r ri,hl' of a~ .. held by nearby
ri~ri.n landowncra and 10 the rmeral
pub:'c·. ri,hl of nivililion on the water
lurfl::e. In thr c:elf of proposall wtUch

)
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dlstricl enaineera, •• p." of Iheir publiC
Inter.II review•• hould .vold 10Ih.
elllenl pr.clletoble. lon,.nd "horl term
Ij,r-irlc.nl adve"e ImplCII auoCl~'ed
wilh the ouup.ncy .nd modJrlclhon oj
nllOdpl.inl, •• well'I Ihe drroociand
indirect ,upport of floodpl.1n
development ""hene"er there h •
pr.clicable .llem.liv._ For ,hOIII"
.clivilie' which in the pubhc Inlerrel
must occur in or imp.cl upon
noodplilins. the di.triel cl\(lineer .haoll
enlure. 10 the maximum .. Ienl
practicable. lbal the imp.clI of pOlenll.1
nondin, on hum.n he.llh. ,,'el)' .• nd
weU.re are minim~ed. the nib 0' liood
101le•• re milLimized.Ind. ,,'henrv.,
practicable thr<n.lura) and benefitlal
valuel lerved by noodplain, are
re.lored .nd prelerved.
(3) In .c:cordance with EarcUlJve

Order 11818. the di.trici elllinee, ,boutd
avoid .uthoriUna noodpt.in
development. whenever Jlrlchc.ble
a)lem.th·e. e:"I' oUllide the noodrl.tn
II there are no .uch practicable
.hem.liv ... the di.tnci enalneer IJ.aU
conaider. al a meam 0'mili,.lion.
allemalive. w.thJn the Ooodplair.which,,·m les.~n any .ipJfic:an1 ad"e,.e
bnpact 10 the noodplalD.

(m) lVoler ,upp/y and canlen'olion,
Waler i.an ea.ential relource. blS~c10
humcn .urvfvaL economic pWlh.• nd
lbe Datural enviroNlleftL Waler

• iCODIuvalion requirel the efflcienl use or
waler reSOlU1:e1in .Uaction. which
Involve the .ipllicanl ule of waler or
that .I,ILiJieantly a«ect the .v.iI.bihW
of w.ler for ahemative UIC. illcludana
opportunllle. 10 reduce demand .nd
impro~e effiCiency IDorder to minimllr
new ,upply requlremenll, AClioni
a«cclina w.ter quanlitiCl.re lub,eello
Conarel.ion.1 polley al II.led in Ireliol!
101(1) or the Clean W.ter ACI which
provides that the authorit)' of IIelrs Ie
allocale w.ler quanlitia Ihall no~~p
lupel'Seded, abrol.ted, or othe""'-I$f
impaired.

(n) Ene,." const!rvation end
developmenL Ene,., conlerv'lion and
developmenl are major D.bonal
obfecti\'e •. Oil trier enlineen ~'i11,ive
Jailh priori.), 10the procel.ina of pennil
action. In\'olvins .nefl)' projects.
(oj Not·italion.lll Section 11of the

Rh-ers and HarbDn Act of 1899
authorized ellablilbmcnt of harbor linea
.boreward 0'wbich ao individual
perm'" were required. 8ec:aule h.rbor
line. were eltabli.hed on the ba.i, of
naviJation impactl only. the CO"" 01
£naineerw publi.hed • rquI,dion cr. Z:
Ma, 11'7' 133 CFR %09.150)whict;
declared "'" penNtl wowd the,,:fle.
be require&!for actlvilie. lborewuci 01
the harbor lanCl_Re\iew of .ppliceuoilJ

-

153

enlitled to _b,l.ntial consideration in
Ihe Corp,' public Inle,e,t reVIew,
(5' Where ,eneral pennfl, to eYoid

duplication .re nol praclical. dlS'ricl
englnee,. .hall develop joint proccdurlll
wilh Ihole locat. at. te, and other
Feder.I'Bencie, bavins onaoln, PEnnit
pro"III" for .clivilie •• Iso re,ul'led b)'
the Dep.rtmenl of the Anny. In aue:'
canl. 'pplicatlon. for DA pennlt. mil,
b. procclled joinlly with the .101te or
other federal 'pplicationl 10.n
Independenl conclusion .nd deei'ion by
the dictrict en,ineer an:t the .ppropri.le
Federal or .:.te 'Ieney. (S..e33 CFR
32Ule)_)
(6) The diltrict e..,Ineer IhllU develop

oper.lina procedure. for e.l.blilhinB
o'fidd commurllcalion. with Indian
Tribu wI:lUn the di.trieL 1fte
procedure •• haJJ provide for
appointment of. tribal repre.enl.live
~'ho will receive all pertiDeat puhlic
aoti::el, and re.pond (0 .uch noticel
with the oOicial tribal po.IUon on the
proposed .ctivity. 1ft11procedure ahaU
apply only to thole tribe. which .ccepl
thl. option. Any .dopted opehltina '
procedurel ahaU be di.lributed by
public noUce 10Worm die tribes or thil
option,
(II) So/ely0/impoundmtml.InICIUIff.

To in.ure that.U impoUDCimenl
.tnaclura are dellped lor .. ref)', non
Federalapplican .. lUy be required to
demonstrate that die .tnacture. compl)'
with CllabUshed a.. te dam .afely
criteria or have been de'lined by
qualified penOD. and. La appropriate
casel, Ibat the deaip hal been
Independently reviewed (.nd modified
a. the review would iDdicale) by
.lmiI.,l)' qualified penon •.

(I) Floodplain mana,emenL (1)
Floodplalru polle ... iplficanl n.tur.l
"aluel .nd c:any out DW1Ierou.functionl
imponant to the public inle:e.L The..
Include:

(i) Water relourc:e. "alue. (n.tur.l
moderation 01nood., water qu.li:y
m.inlen.nce. and SJ"Oundwa'er
re:harse);

IUJ LiYinc I'eIOU'ce valua ('i.h.
wildlife, and plant relourcel);
(iii) Cultural reaourc:e "aluel (open

'pa". n.tural be.ul,. adcntific Iludy.
oUfdoor educatiOG.and recreation): and
(Iv) Cullivated re.ource value.

(.pic:uJrure, aquaculture. and lore. try).
(2) A.lthoulh a particular .Iter.lion 10

a floodplain may constitute. minor
ch'Rle. the CUlDuiaUveimpael of .uth
ch.n,e, may relult In •• lpJficant
delfad.tion 0'noodplalD valuel and
funrti,.", lI"Id Ir. tn""'a,ed pot~nti,,1 In.
bann 10 upltream .nd down.b1!.m
aelivili~l. In accordance with the
requirement. of Executive Order 11818.

flU'''''' U.ub.equenl .pprov.1 i.
::!,ved frvm the .ppropri.le Federal.
.1.le and/or lOCAla,eney on •
p~viously denied .uthorinliun .nd/or
certification, Even if offici•• CerUriCAlion
.nd/or .uthoriz.hon i.no~required by
.1.le Of federal law. bUIa Ilalc.
re,lon.I, or I~I 'Ienc)' havin,
jwi.diclion or inlere,t over the
particular aCllvil), comment. on the
'pplicalion. due con,lder.llon .hall be
.iven 10thOle offlci.1 view•• s •
reO.etlon of local r.clora of the public:
tnl.relt.
(2) Th. primary reipon.lblJil)' for

deceJUlinlna&Onlna .nd land un m.llen
reltl with ata'e. 10c.l.nd tribal
fOvemmenta. ne d~lric' enaine.r will
Dorm.Oy accept decilfonl by .uch
lovemment. em thOI. m.llen unlel'
there are liplficanc illuel 0'ov,nidinB
D.tiona) Importance. Such Illue. would
taclude but are Dol neeel.arily limited
to Datioullecurily. nn".lion. DltiOUal
economic:development. w.ler quality.
prelel'Y.tlon ollpeela' Iqullic area ••
tncludiq weIJaDd•. with .ipllicant
Intel'S.. te Importance, .ndnational
enel'lD'Deed.: Whether. flclor bl.
overridinllmport.Dce wIDdepeDd on
the dell'" of Implct ta an indi\'idual
calC. .
(3) A propoled actMty may re.ull !II

conflicUna commentl from .everal
.,enciel WldUo die same st. Ie.Where a
II.w hal 1101a~lp.le.d •• ID,le
relpo:llible eoc;,dinalina .gency. diltrict
enaineel'S wdJ uk the Covemor to
aprea. hi. "'ew. or to desipate one
.1.le qency to repre.enl Ibe offici. I
.t.le po.IIiODiDdie p."lcular calC.
(4) In the ab.eD" 0'ovenidina

D.Uonallaetorw or the public inlere.t
th.t may be revealed dwiDI the
eva)u.tio" of Ibe pennit application, a
permll wlU pnerally be IlIu.d foUo~ina
receipt of a f.vorable .I.te
determi ....tioDpIO\ided the concems.
polide •. Boals. and requirementl '"
nprelled in 33 CF1t Pam 3ZG-3Z4. and
the applicable ... Mel h.ve been
conlid.red and foUowed: e.g* the
N.tional FnYiraDJDenlaiPolicy Act the
fi.h aDdWildlife Coordin.tion Act.;Ibe
Hillorical and ArcheoloBlcal
Prelerv.COD Act: the National Hialoric
PrcservaUODAc:t; Ibe £Dd'Dlered
Spedu Ac:t; the Coa,taI Zone
MaDIr-Dlent Act theMarine Protection.
Releareb and Sanctuariu Aet o[ 1171.
.1amended: the CleaDW.ter Act. the
Al'cbeo'OJical Relourcel Act. .Dd the
American Indian RcliBioUlFreedom Ael.
Similar!;'. a pem~! wiU senff. II)' be
Ia.ur.d for Federal ."d Federally.
authorized .ctlvitiel; another federal
alenc)"·. determin.tion to proceed ,.
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INc
SZl.t er."e,.l.
SZl.2 DCrllll'IClfla.
3:1.3 S,_ul polidc. anc!proccduru
Autlaarily.U use, 401.

,'21.1 GI_IL
Thi. relulltion pre.crfbe •. inIdditlon

10 the acnerll policiCl of 33 CFR Part 3ZO
Ind proc&d:uel of 33 Cf'R Part 325. tholt
.pecial poJiciu. practice-. end
procedure. to be foJlowed b)' the Corp.
of Enaineers inconnecllon with the
''''jew of Ipplicationl lor Department of
the Anny (DA!perml.. 10luthorize the
consttuction of I dike or dam in I
Dl\i,able ""ater of the Uniled Sllttl
purnlnt to lCCIionI of the JlIve.rsInd
Harbors Act ofl_ (33 U.s.c. 4(1). Sce
33 CfR 320.2(1').Daml end dikea in
nl"isable waters of the Unlted'Slltes
also require DA pennits under .eclion
404 of the Cleln Wlter Ad. II Imended
(3l U.s.C.l344). Appliua .. for DA
pennits I::Sderthll Part ahould 11.0 refer
to 33 CFR Part 323 to .ati.,y the
req:Ji:-cmenll or .eclion 404.

f ~2 t.2 DefIntUon&.

for the purpo.e of thia replahon. the
10Uowini term. Irc defmed:
(a) The lerm "navilable wllers c! t);t'

tinned Slltes" Dlean. thou wllers oC
LIltUnited Staltl IMl are lubject 10 the
eb~ Ind flow of the tide Iborewlrd to
.he :Dean hiah water mark and/or Ire
""e.enlly u.ed. or have beeft wed in the
past. or may ~ suaceptiblc to ute to
'rlnlron interstate or foreisn
ccnunen:e. See 33CfR Part 3~ for a
sore complete dermJtJon of thil term.
(b)The term "di1~or dam- meanl. f:H'

ane purpotCl of lection t. any
impoundme!lt.1nlcl1Ift thai compl,tei~'
sp.na a nevil.ble water of the Unlled
Shll,. and thllmlY obltruct j"tentlle
wlte.rbome coaunen:e. The term does
roolindude I weir. Weirs are resul"I!~
FU:SUlllt to .eclion 10of the River ... ...:
lJ.,bars Ad of 11911.(See :!)C!~,Plr:
3%2.)

PART 321-P[RMITS FOR DAMS AND
DIKES IN HAV!GABlE WATERS OF
THE UNITED STATES

humin or aquatic environmenl, A:lo. all
mitiS.tion will be directly related to the
imp.ell ollhe prope.al. approprilte to
the .co~ Ind del"!e of 'hOle impact •.
Ind re.. on.bly enlorceable. Dislrici
enlineen will require alilorm. of
mill,alion. includinS compenlliory
miti,.lion onl)' I. provided in
parelr_phs (rIU) (I) 'hrourh (iii' or thl.
oection. Addit!C'naJmili,alion may be
add,d al tI.e Ipplicanll' requel"
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revirw procell Ind includes Ivoidin, .
minimlzin,. rectllyina. reducing. or
compens.lina for relouree lOll".
Lasns will be Ivoided 10the ulenl
prlcticable. Compennlic," may occur
on'Slll or II In off'lile location.
Milis.tion requirem,nt. ,eneraUy I_II
Inlo Ihree cale,ories,
(i' Pro;ecl modifications to minimize

advene projcct implct •• hould bc
disculled with the Ipplicanl II pre·
Ipphcation DlHIInIJ Ind duriDl
Ipplication pNUninl' AI I res,,1tof
thelc d;lcullionl _nd •• Ihe district
cn,ineer·. eVI'ultion proceedl,the
di.mct enllnlrer mlY require minor
project modification., Minor ,:ro:eci
modification. are thOH thlt Ire
considereCl(e.. ible (COl"
consltUctibiUIy. etc.) to the applicant
Ind thl" If .-iopted. will relul: in I
project &hal,enerall)' meets Ihe
applicanl', purpote Ind neec!.Such
modificatioftl can indude reduction. in
lcope and alze: chanle, in conltruelion
methods. mlterial. or Umln,; and
o~r.tlon and lDIintenanee praclfeet or
other .imllir modificltions ""'It reneet _
aenliUvUy 10e.nv'.ron.""enlllqUllity
within the context of the work propoled.
For examp!e. erosion contn»1fUlures
could ~ required on I rdl project to
reduce .eclimentation Ilnpacu or I piu
could be reoriellred to miniD:iu
nlvil.tlona) problems even thoUlh
thoae proJew mil' 'Itilfy IlIle,ll
requlreJDenli (Pttllflph (fUJl(il) of thli
.eelion) and the pu!:llicinterest review
tesl (patIlfaph (r}(l}(iii)of Ihl, "clion)
"'ithout IUcb modJflCllionl.
(ii) Further mlliaation DlelSUretme)'

be required 10"~Irl' le,:1
requirements. For Section 404
_pplicallons.mlqa:.ion .h.1I be
required to eDlIIft that the projEcl
camptie. with the 4Of(b)(lj Cuideli:l~'.
Sennemlli,ltion meuurel a"
enumerlted It 40 Cflt %30.;0 thro':lh 40
CFR %30.77 (Subp"t IiCIf the 404(b)ll J
CUidelinu).
(Ui) Miliaal10nm~I'"IfU in .ddilion to

thole undu Pltllf'Pi:s Ir'tl) (;) and (Ii;
of this aection may ~ rel(l:.ted a••
'CluJl of the public inleresl review
proce ... (See 33CFR325.4i").)
MitiSltion .bould ~ developed .nd
iacorpor.ted within the pcblic interetl
review proce.1 10the exlenlth.1the
miliallion it found b)' the di"ricl
enpnee.r to be reasonable Ind JUltUiec.
Oufy tho.e lDealures required to en'u~
thlt the project 11Dolcontrar,. to the
public inlerfllmlY be requit,d IInder
thf. lubpatlp'aph. •
(2' All COmpensltory mililation will

be for si,ruficant reaoun;c IOIle. wh.cn
are specifically Identifllblc. rel.on.bly
likely '0 occur. and of imronlncc to the

•nu••,. ,._.I ... _., 1Mip.... poliC)'
-tlidl.&IlI Ie all Corpe of~ "1'1"'''''
.vtJs.n, _red II,IIInI~"1iIINtJJen
... '" JJD-3.IO). II"_,........,l1li .. 1M
IftIliI.1MIn,,".,"_IIU _"". .. _lila ••
pnIIU' .~I_"" _ell.*.,arOeMW.'1t
AI:I COIIIjI"" .. ttfI, 1MMCtiaa -tll.tl c-s.liIw ...
n.cre .. a.rftfIIlJ'a I'lllt'lfC11C7 W"1rII r....,'_cl.o cI~ ,ulda_ - u.,IctMa.UIf
",'I".IIOft r.,........... oIl1w Cv;de1iM9

)
)

)

....ould be buC!d on a rull public Inletell
e ...aluallon anc!hlrbor IInei would urve
as .uidencr ror I"enin, naviSltion
in:=,ICtl,Aeeordm,:y, aCliviliei
construcled shor'''',,,d or harbor linel
pnor 10 2" Ma)' 1;70 do nol requitf
spedf,c au.ho:.u:ion.

(21Th. roller of eonliderins hlrbor
hn"1 IS .o:::!ence for usrllinaln.pectl
on ""vilalior. continue •.
(lJ Prot,ction of nlvilalion in III

n6"i,abl, "'4l1ersor the Unlied Sla'e.
continues 10 be , p:imlr)" concem of lhe
federal ,overnmenl,
(4J O.llrict ensineera should prolecl

nlvilltiona' Inc! anchorll' inlereltl in
connection witl; ll:e NPDESpro.,am by
recor.ur.endinl to EPA or 10 the.ltlte. U
Ihe progrlm has been deJe,aled. IMt I
pennit be denied unless Ippropriate
condilloni can be included to avoid any
cub.tlnUI' jmp~im;ent of nevililion
and Inchorlre.
(p) EnI·ilfJnme:l!DllHne/il$. Some

IcllvJUellhat require Deplnment of the
Anny permill relult in benef&daleffects
to the quality of the enviroJUMnt.The
district en,ineer ""iIl welsh the.e
~r.efit. I' ""ell II envlronmentll
c!eL"imentl110111with other flctors of
the publ:c interesL
(q) £ConDmics. \'\'her. privlle

enterprise make. Ipplication lor I
pe:mit. it wlU ,e.nUIU)· be allumed IMI
Ippropriale econo=nic~\'alullions hive
been completed. the propo.. 1is
economically 'ilble. Ind II needed in
the ml:kel place. However. the district
enainee: in Ipp:opriale casu. mlY
mllee Ir. independent re\iew of the need
for the project irom the perspective or
the overall public interest The economic
benefits of man)' projectl Ire impol1lnt
10 the :ocal comm",.,ity Ind conuibule 10
needed i~Jirovemenll in the local
e:onomic bile. aff~ctinasuch Ilctors II
empIO)'menL '&'11: revenues. community
c.,heslon. community .ervlces. Ind
propen)" nlUeI. Many prolectl 1110
conlribult to the Nationil Economic
Development (!\"ED). (i.e_ the iDaelle in
the net "alu, o! the nllional output or
(lOoda ar:d UrviC'-I).
(r)Mi:ig=!i"n, I (1)Miti,lliml 11an

Imporlant IIPCC:oCthe review end
bal_ncins p",ce!~ on mlny Oepar::tment
of the Anny permit application •.
Consideralion of mlli,atioD will occur
throuahout the pennit Ipplicalion•

)

)

to!
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dt"erminl lion chI' th~ p:opo.ed
liructure or "'or!. i.in the pubhc jnlt, .."
punulnl 10 33en P.rt 320
(I) The tenn ~,.ner.l pennU- me..n, a

DA authoriution thll " Issued on a
naUonwide or re.lonel b".i, for -
cale,o!,), or c:elcioriei of ac.h i!I~J
when:

(1) Thon .cth·lIie. ale lJubllanh.IJ~'
.imtlar In nlture and c:eUIConly
minim.1 individual and c"mula""11
en\i:-on.":lental implc:IS;or
(2) The ... neral permit would rell..h 1ft

avoidlna ur.neeenary dlOplicationof the
replat;)f)' control e.ercind by enolher
Feder.1. .1.le., or Joc:ela,cne)' pro"dcd
IIba. been delennlned thaI the
environmental conaequeneel 01die
action are indi\iduaUy and cumu"IU'eiy
minim. I. (See 33 Cf'R 315.2(e)and 33
CFR Put 330.)
(I)Tne term "arllfjci.1 ree'" meanl a

.'ructure ""hich J. cOhllnlcled 0iIt placed
III the naviaable wafen of the Unilr.d
Sa-Ie. or in the walen o.erlyin, die
ouler coDlinen'ar IheU for .he purpose of
enbandnf fl'hery reloW'ee. and
couunerciaJ and recreationallishi",
opporlWlltJea. The term doe. nol include
ae"Yfliel or .true.ures .uch a. "'in,
deneeIOt5. bank 'lIlblli,allon.,rade
.cabllization .truCNrCl. or low nO"'lc)'
way •• aU of which ma,. be uaefw 10
elabaace faaherie. n.ouree •.
IUU Ac:tWftlln "lIu1rtngpemdIa.

(a) ~1l1Gl. DA pennlUare required
under .ection 10"or .lnIelures and:or
worlt in or affectina na';,abJe ""alers ."
the United Stalll exeep~ •• otbel"\ise
provided ill.322.4 belt"'"' Certain
ac:tivfUe•• pedfied in aJ CFR Part 330
are permUted by th.l replation
rneUonwjde Jenera] pe.-milS"),OdIer
aClhiUel l1li)'be authorized bl' diSlTtel
or division enaineetl OD a :e'lonal ba",.
("reston.l ,eneral pema.il5~).If an
acti"lty i.Dol exempled by section !:::!~
of th" ~aI1 or authorized 0)' • Itnetll
pennlt. an IndividuallJeclion 10 pe::n;:!
"'iII be reqwred for the propollerl
acti\;.),. Slr.lcluna or "·"'fit a:t' ;n
nnilable ",'aleh of the tlmled 5:..:el ir
tbp)' .re ,,·ill.in limil. dd;''Jf!c! in :;:;CF'P.
Part 329. 5truetW'f'~0: \\'o:~ol:aicie
the., limU. are l!:!Jject :0 Ihe pronllc.1S
af law died inP"."lpla ,a) cf t!lis
.eetion. IIthue ."uclures 0' ""0::' ::Jle':l
the course. location. or conditi')n of ,hr
""alerbDdy in such a maMer II. Ie:
i.."1lp.ct on III nUiBlible capadl)', For
purpo.e. or a .ecticn 1:1permit. a tun::el
Drolher .tructure or wor!: under n: «weI
a nadllble waler or the Unflet!,~llIte:;~s
w...idl!."Cd'" h.ve ." " ......Cl .. r. ""c
ftlvi£lble cap.dty C)fthe wate.r;'ud)

(b)Out~rCD/II;n~ntal••':tll.:n/~
pr.nnilJ arc requiN!d rp, th, 'I''''~~'''''' ...,
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or "·on. In or alleclln, n.vi,_ble ",·.Ien0' cheUnited SI.te. Ire 11.0 n,ulated
under o,b.r .ulhorllle. 0' cheDA, Their
indude di.chl,.,e. of dred;ed or fill
m.Cer.. llnlo walen of thc United
Stites, inc:ludin, the lerriiori.1 .e .. ,
p:al"lu.nl 10 .ectlon 404 of 'he Clren
Wllter A\:I(33U.S.c. 1344•• ee 33 CFR
PartlZ3) and tbe tran.port_lion of
dred,ed Inlleria' by ye.. el 'tt, purpo.e.
of dumpin, Inocean walen. f"Ic:ludinll
Ihe tdrilorill .ea •• pUIIU."t 10aectlon
J03 of the Marine Protection. Re".n:h
and SanC:hI.riel Acl or 217%. .a
am..nded (lJU.s.C.1U3; .ee 3:1CFR
Plrt 324). A DA pennil wii•• 150be
required ",.,der their Idditloaal
authorilic. ilthey are apJlIic:eble10
.lrUclurel (\r work in or affecting
navillble "'lien or -theUnlled St.lel,
Appilcanllior DA perinU. under thl.
pel1 .hould reler to the ather died
authorities ud hnplenaenlia.,
re,w"Iiohi ror then addiUoaal permit
requirement. to defermine whether the)'
al,o are applicable 10 their propo.et'J
aetlvilie •.
Im.J DcflnlllonL
For the purpose of thl. ",lIlltion. the

followina tel"lftlan defined:
(a' Th. lema "aavllable walen of the

Uoiled S:.w- and aU other temaa
rel:ninl 10the ,eosraphJe IeOpeor
juri.diction an defined al 33CB Part
329. Geaerally. thC'Jare thOle walen of
the UDitedSIIlW lbal an .ubJed to the
ebb and flow of the tide ahorewud to
the me,n hipwater mark. and/or are
p:'C.enlly Uled. Drh8Ve been u.ed In the
pa.t. DrmlY be ,u,cepUble 10 uee to
nnspol1 inletllale or forelln
coaunerce.

(b) The tenn -.lNclure" .han include.
without litnJlatJaa. any pier. boal dode.
boal ramp. wharf. dolphin. weir, boom.
break,,·.let. bulkhead. reverment.
riprep. jCl1)'~utJIiciaJ 1I1aDd,artificial
fHr. per1na:ieDtmoorina Ilruclure.
power tran,ml .. lon line. permaJl.nlly
mopred OoaMa vCtllel. plJiq. aid to
n.vilolion. or any other abltlf'Je Dr
ob.lnn:d"n.
(e) Tf\e tf..'":ZI -wDtk" .han indude.

",·ill.vulliw.Ualioc.aD)' dredrflll or
di.posal c! drect,rd malerill.
navallon. !illina, or other mudlfic:ellOIl
of • ft"ire!»l. water of the UnUed
5111es.
Cd)The lem "ettr. of pc:miuion

mean'lI t~l'Cof !nttividu.1 pmn!llliuedm acc:ordl~ with lhe .bbre\ilted
proccdures of 33D'RW.2ie}.
leJ The lerm -indi"iduII permU

me.n~ I DA authoriutlun th.I ia iSlued
1;)110" iRlt• c:e.r-b) -.:a.le .".Iullio" ur •
.pedfic strueture or work In accordance
wilh tht procedure. of thl. "_ullltinn
and 33CFRPal1 3%5. and.

Se,
3%1.1 General.
m.2 Dcrmftlon•.
su.s Activitiesnqldtini permll•.
SU.4 Aclhitin DO'rcqwnn, PCnDIlt.
m.s Specill policie •.
Aulllority.J3 U.s.Co 4(,Q.

I,22.' General
Thl. re,walion prellaibe •. in .dd,tion

10 the .mera! polioe. of 33 O"R Pal1 320
and pro:edure. of 33 D"R PlrtlZS. tho.e
I~dal pollcl". pr.clice •• and
procedures to be fallowed t:y the Corpl
al Enai,\em in connection with the
rniew of a~plicllion. for Depanmenl of
l1:e.\nn)' (OA)permit. 10authorize
cerl4.n Ilnll:lure. or work t!1or aflectina
na,i.able "'aten of the United St. Ie.
p.,"Su.nl 10 .cclion 143Drthe Rive" ~nd
Hsrb:ws Acl of 1899 (33U.s.c. 4(3)
(hl!relnerter ref.rred to allJeclion 10).
So!,. Jl CFR 32IUlb). C,,'tllin .In:clure.

I,~u .,_...,poIidH .,.., "'_.._.

The follow"" ad"illonll .pec:111
policic, arid proudure •• han !,e
applic:eblc 10 the cvaluetion o( penni!
application. under thil rel'llation:
,a, Tht' Asailt.nt Secretary of the

Anny ,Ch'iI WorlL.)will deciJe whether
D,s. c"lho:iuUon lor I daDior dile illan
fnlcnnate n_.ieable Wile, of Ihe Uniled
Stalea will be I..ued. .ingo thi.
aulh",!:y ha. no. bet'n delc,'led 10 Ih~
Chic' of En,inee:a. The c:ondillon. 10 be
imroled in any inlwllleni of
authorization will be rec:cnnmendedb)'
.?le di5t1icl rnlineer wben forward in,
the npol1lo the Assistlnl Secrelary of
the Anny (Civil Wotb!. throlllh .he
Chief 01Entinee".
(bl Di.triet eng!neetl are authorized 10

decIde whether DA authoriulion for a
dam or dib in an intr..lale navilable
""aler of the Unlled State. ",·m be i.lued
(aee 33O'R 3ZS.8).
(cJ Proeel.ina a DA appljcalion under

Icction 8wlUnot be completed unliJ thc
approval of the Unflcd Stale. Co.'1ITCII
ha. been ot-taloed IIthe ftOIviBable
water of the Uniled Slate. ja an
Inletllale waterbodl'. or until the
appnn·aJ of the .ppropriale .'Ile
Jelillalure haa !?eenobtained IIthe .
Da';'lbJe Mo'.luof the Unft.ofSlatu I.
an inn.tale walerbody ri.e~ the
Dl\iaabJe portion of Ihe Dl\isable waler
of the U.Ued Siale. I••olel), "'1thin the
boundariel of one It. Ie). The districl
enf'.neer. upon receipt of.luch an
.ppU~IJOD. wllinolll)' lbe applicanl
th.t the consenl of CoABJ'CSS Of the 1IIIe
lea'srature must be obt.ined brlore a
permil can be lilued.

PART 3Z2-PERMITS FOR
STRUCTURES OR WORK IN OR
AFFECTING NAVIGABLE WATERS OF
THE UNITED STATES
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Ip"licanr, pro\'ili!':ts are nol conli.lenl
wrd: tl:Ple "Ind.,d •. he .1:111 deny Ott
pe",,11 If the dls:ric! enSineer decides
lI,oiil In'! pro\·j,i"n •• -e co:.. iclenl wilh
thCl~ s·lr.:llrd~. ar.d If he decidec 10
issue lite permi' l!!tcr the rubl:e interesl
re'·ir ...·.hi' Ihlll m.!:r 'he provi.ionl
"11;~o! the "e:mil.
,:; In • .i~,!,on. the district enainee,

v;l!1 co:n:.!cr L\e 1\.lio!l.1 Artiflci.1 Red
P:.::\ c~"c!nped panulr.1 10.eetion 204
of Ihe :-:.l:on..1r;,!':inl Enhlncement
At:t :o!lSt.4. end if ne c!ecidel 10'"ue
tI,e PC!T.\:t. wm notify Ihe Secre'.!,), of
C..rr."'fr:e o! any r.eed 10 de\li.t~ I~onl
tt,~tDI.n ..
fJ!'The dislric: enainee, will comply

,,·i~~.II! coc;rdinllio!l provllionl
req~urrd by • ",nuen a,reement
bd"·een th( DODand the Federal
IlIeOlClelre'.tive 10a"ificia' reef•. In
Iddi!:on. If Ihl' diluics ensifteer decidu·
th~1iJrthrr conswtalion beyond the
r.:m:I' puh:ic COlla.l1lenlilllprocell is
re~:.Ii,ed to evaluale fully the propol-ed
arlifici.1 teec. he mIl' initiate luch
consult. lion wjt,...a::y Federal I.cnc~·.
Ila:e or JOC:lllov':mfte:11.01ocher
inleres lee! plrty.

(4) The distriCl en,inee' will issue •
per::UI for Ihe p.opcsed artifici.1 ICef
onlr if Ihe a.,pliunl detnon.ttlt,.. '0
the c!:s:rict tr.,!nee~·. "Iiafaclion. th.1
the tide to Ihe ' ....:!Ici.j re~f con.lnlclion
male:;al IIUftlllllbi,,:oU3,lI.a' '
rel,or:lllbllil)' for Jr.llnlenante of the
rer! is cillady ellab:lsbed. anc!1b.1 he
bll :.'1: financial abilil)' to aU~-:le
li.bill1r for all dal1ll,el tital :ni~' a:ise
with rupec: to th~ ;;ror:-.ed ar-.:fiC:el
,ce!. 1. demo:utrallon of finan::ill
re,;:onsibilirl' mlsht includr e\'idence of
lnsu.-~r.ce.'ponlo:shlp. or a,·.i1abl!
asselS.

(!JA persor. 10"'!lom I penr.il i,
IlSue~ In Iccord.nee wjth these
resul.lions and el:)' insurer of Ih.1
pets~n .hall nol be liable fo: d~I:'II,e~
c&lI!ec!by acli\'ilies required to be
undutaken under any term. Ind
cor.ditien. of the permil. U the pCl1Dillee
b in compli.nce with .uch lerm. Ind
conditions

(ii) A pe:aon 10whom a permit II
b.ued in l:cord.:.:e with the."
reJU!.lioDl and an)' m'W1!rof Ihal
petlon ahaUbe I.able. to the extent
delenrJned under applicable 1.",·.for
dam.,ello which paraararh fi} doe. nol
apply.
(ili) An)' person who b•• transfc:-reC:

title lo artificial reef c:onslrucli"n
mllerials to a pert on 10whom a "ennll
is issued in accordance with thele
rerulalions .h.U not be lillble for
aamale. ari'ina hom the use or ••II;i,
m.'erial. in In anJficill reef. U Illch
material. meel .pplicable requlr~mr.nt.
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f 32VI Actlvttw, not r• .,wingpennlt..
'''I f,c:i\'Uies tha' were commenced or

c:c;m;J'etcdsho~"'ud of eillbla.llcd·
Fedcr41h.-b", lin~5belate May 27. 1;"0
'lee 33 CFR 3lO.~loJ!du nol require
I'el'hon JO prnnilll; hOWC'·CI, if ,hell"
.::ltvities involve Ihe d.,cha ...e or
dred.ed or fill m~;eraa! inlo ",,"Ie:-,nf
Ihe Uniled Slates .fler October 18. lv.':!.
a I"clion 4!H J!'Crmilis requi...d. ,See 33
(..TR Pari 323.,
(b, Pursuant 10ICct:on 1M or Ih~

"'Iter Re.ource Developmenl Act 0:
1.. 6 (Pub. L M-587). Dl!parlmcnt of Ihe
Army permit, are nol re=luirec!und-.r
aec!ion 10 10construct whan·e. Ind
pie" fn an)' ~...terbod)'. lor.a:~d ..nlirel)'
"..1:I::n one II. Ie. thaI i& I r:&"'i,able
WIler of Ihe...Unflee!SI.trs IO!C!Y0:' Ihe
basi. of fl. t.iSlorical Ult 10transporl
Inler.lale commerce.
i222.1 Specw' poIc:leL
The Sccre:ary of the Army h••

deleaated 10 the Chier of El1,ineert Ihe
aUlnoril)' Ie illue or deny .cclion JO
permits. Thr. (ollowin, addillcnal
apedal policies and procedures .han
al;o be ai-'pliabk te. the tvaluation or
permit .1'piZcs:ions under thl.
•esaJal:on.
(I) Ct:n~l'GlD.4\ penrJt. are requlre~

for I:ructures cor~..ork in or a!(ectins
r.1I\'11.bJ~w•• e:a of tne United Stales.
However, C.,latn ,:ruclW1!I or ...'ark
lpe:.l!.ied In 33 CFP. Pllfl 330 are
pe:milled bl' Ihal I"CKulalinn.l!a
IJtnlctu.-eor work Is nol perml:led by
that re,clatior .. an individual ar re,;onal
.rellcn 10permit will be required .
(t.)Artificial lI.e~/s.(1) \,,'bcn

cO!lliderin6 an applicalion for an
artificial l"Cef.as defmed in 33CFR
3~(I). the 61tricC en,m!!er will re\'iew
the appiicanl'. provision. for altina.
con,lructlna. morulori",. operalinl.
malnlaininl. and manlsins the proposed
artificial reef and .hall del ermine if
thOle provision. are conllllenl ""llh the
!Ollow1nI.landardl:
(i) The enhucelllcnl of filhe:,)'

relource, to the max1mum exlenl
practicable:
(il) The facilitation of aeeel' and

utilization by United St. Ie. rec:reIUonal
and :ommerciaJ li.hermeR;

(iii) The lDUWDiution 01conOicu
amo", competJna use. of the navigable
wafert or watell overlyins the outer
continental ,belf and of the "'ouree' in
IUch watert:
(iv) The mlnimizalion of

environmencaJ ri.ks and ri....10
JOenonal he.lth and prope"~,;
(v' Cenerally accep~ed p:inci~le. "f

i:llemctionallaw; and
(vi) the prevenlion of In)'

unrealonable Obslruclionl 10na"ililion.
U the diltrict elllliner~ decidu ":.at the

)
)

)

or .rurlCIIIIisl~:'Ids,iIlSI.II.lionl .• ".:1
olher d~,...e~o~ Inc .ubed. 10the
I'elu·....ud J'~'I of t!le ouler conhne~:~1
Ihe:r. ru,~S~':tl 10Jf'clio:: 411) or I:.e
Outer Con:,:nt'"I..J Sht'JrLands ACIAI
Mrn,.ndr.dI~er 3:: CfF. 32l).2IbJ.)
I",A"I;: •,,~S .·fF~df!r:J1Q~f'II('I"~ III

£"r.e;J1.~ !;lec;f'LIUy prO\'ide4 in ~ills
p.lfzgr.ilh. IIc"vllles of Ihe type
dI!Ju.J"ed ,r. parl,r.a,hs (a) .nd (~!(.f
this le:li"n. done by or on t:.e!u.l:c.! an,.
Fec!rre!A~:ncr ,re s,,:'jt'ct 10 tt!e
a"lhoriz •.:1,,:1 rrou.:lures or these
r,.platll.lRs. \1\ or~ or ,t:uctures in or
arrc::hnll !:ot'·:[:lb:.: ",·.Ier. or the Unitcd
Slales u:.~ It:r Perlof Ihe ch·jJ ""orh
aclh·iN·· e" :',. Corps ['I Er'E;nC!ctS"
un:es\ c..., ..,~~clil~a naticn,,"i~e cr
,egion.: t.r.':~M!J:er:nil issucd pursuant
10thele rrrul'l!;.,::i. e~e ,ubjrcllo Ihe
procedure, or fe;:»Pf,;terelu'"lio:u.
A,reeme::1 !or cc::s:rucllon ot
en,ineeri:'l, sen ia! pe:!ormed fot olher
a,encies bl' tI.t!' Corp, of Ensineen does
nol COASlicult'lillbC\rlzalion under thi.
retUlalior.. DI\,fSl('nInd dillri't
en,ineen will Ihe:dore ad":se Federal
a,eotcies ,;cord:n~!y. and cooperale to
the fulleSInlenl in e)Cpec!iliRiIhe
processln. of Ihei: arplicalion •.
(2) CGn,ress ha! delegaled In the

Secretaf)' or Ihe Army in aection 10 the
duty 10al!lh['rize or prohlbil ce"ai!1
~'ork or 1I:-uc.II:resin na,:i,zble WIII"rt
011he United Siales. upon
recomlJ'endation of tht' ct:ie! of
£nsjneefl. The ,eneralle,is'alion !"y
which FeC:,:-aJalencieii are enpo" .."t-d
10aC111!nua:lr is nol considerec! to be
• umcien! a:.t!ho:izlllion by Consren 10
.allsfy the purpos:s or sec lion 10. I; an
a,cnc)' auerts Ihll II has Consrtn!nnal
authorizalion meetins the lest olseclinn
10 or would othen\'ise toeexempt f:t'm
the pro,'isions or seclion 10. the
lelislalive his:ol')' and/or provisi~nl of
the f.CI sl:Drld cle..,I)· den:cnstrate Ih21
(;Gnlfe" "'U .p~r"'·lns the exe::1
locatIon and plans from ""hleb Conrreu
could have considered the err,:1 on
na,·il.ble walen of the Uni:ed SI.I~I or
thai Conroeu inlended 10esemr-' that
asency from the re~"iremenlS or .eclion
10. Very orlen such le,isllllion r.len·es
final approval of F!an. or con,lruc:ion
for the Chief oCEnsineell, In luch castS
evalualion .nd authorizalion under L'Iia
I"Clul.tion a~ lil1liledby the Int•.n: of
the 'CaCulo!'),Janpalc involved.
• 13) The policy pruvilionl .et 01lt in 33
CFR 320..4(jJ rclaun, CoIiale or loeal
cerlificaliC'n. and'o~ uthorizalion,. do
nOIapply 1:1 wod. or .lruclurc.
undertab:. by Federala.encie5. e)...epC
wf.ere con.phlnu with non-Fed,:ral
MutborUallon is required by Federalllw
or Fllec:ulivepolley. e.,., 'eClion 313and
6rction 401 oJ tht"Clean Water Arl

)

..~
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Itmll of Ihe ouler conlinenl .., ahll'lf.a~
.ubiec:' 10 th~ I••nd.rd rw.rmjl
procedul"II' of chil .-qulahon. W!\II'~ .h~
i.l.nd •• In.IIIIII,Uo:\1.nd olher dC-Vice.
lire:lu be con.lrvc'ed on lInd. ""h;ch ,~
under minerallollie (tom the M.ne,.I'
""an"semr.n' Sen'ice. Dt-.,.nmenl of 'Ih~
Inlerio" Iha. 'aeney. in cooperation
"'llh olhe, federal I¥enciea. ""II)'
ev.'ualel cite I'0len.;,,' cll.e, 0' 'he
leuln, pm".em on the to'fil
en\;,onmf!nl. Accordin,IJ· .• he deci'!on
""heChe, 10'nue: a permil on I.nda
which are under m..,er.1 Jease from Ihe
Dep.runenl 0' Ihe In..:rlor will w
limited 10an en!u.l.on or Ihl' impaLlof
the p,upoled wr.rk on D"·i~oIuio.:t..nd
n,Uon.1 'CCllrily.The put-lie:autice "'iII
10 idenllfy .he crlleri•.''l' Cor-DIsondDIAeror.i/lcioJ
wOlerwlrJ's conn,.eteJ,., ncv;,ohlr
wOlen of IA,. Ullllei/ SIDles. A ca:"lll0'
.lmJl., arllficial ""alerwll), .. lubiec' 10
thf! relutalory aUlhcmlies di.euJle.:f In
ISZ2.3. of th.. f'II~,II i.c:':"I~Ii:u!~.,
"."I,ablc waler or lile l'n!h·d SI"lel, or
IfU JI COMee:led10r""'ia!:ble ,,·aler. of
Ihe United SIII«' In a m..noer ""!lich
arrects chelrco~"e, I"""on. condition.
or cup"cir,. or " .1.olne pnilll in 116
co::.truclion or oper.tion it fe.ult. in In
efle:cl on die cou:u, location. ~ndllion.
or capad" of nl\·;,~b'e waten or the
Unilt:d 51.1"•. In .il calea Ihe
coMectlon to na\iaHble ",.:e1l of :he
United St.le. ",quln. a JlCf7hii.Where
the canat illeJr c:orolUIUle.a D.\'~.ble
w.ter 0' the Vn!'ltd Sllles. eulu.lion of
the permitaJ:plicalion not further
ea.ercile af rerw.tor)· auth"rily ",·m be
In acec:rdanc:e "'ith the Ilanda,t
procedures of thele ",pI.tOM. Fa: .11
otl:er canlll., the ellercin of R8111a*ory
authoril, b n.tricted to :hose aCII\'i:,e.
,_'hleb a!fect the ccune, Iu:'lion.
condition. or up_cily oJ the n'\'i&:eble
walera of cheUnited 51.,,,. The cUIlI1CI
cnain«r ""ill cohl!der. fo:,a;»1'1Ic:,';onl
for can51wcd:. a r:opolc:d plan of d:e
cntire develope'aeJ" and che Ioea:,on end
de.uiption of anticipated do""'~. pie"
a"d other .lm.Ilu llruclure' which wiU
be placed illcheunal.
(h) FDc/7ili~sDllAe h.-tiers tll:hr

Unilt:d S,OI,.s. Cl!Tbe CClr"'~I"llon.
opera lion. mlinlcc..:nce. or connection
of fadJitiu .1 thC' burd~r. 01 the li:Uled
Statn are .ubt~cl '0 ueC'.:tlve r..,r.!rul
and NU.tbe .u:.lanrizr.d loy the
Prcsidenl Secretary o! Saz:e. 0: .,!'1m:
delc,aled offiCl.I,

,Z) Application5 for pe:.:;il.s for :I1e
CIln.tnlctiOA.oper•• iun. ~iiir.'cJ:.nce. or
connection al the borde .. .;,! I'" t!nlled
Slatel of "c.ililies for the ta,,:tJr..IUlOn
oJ elccllic merrY be'ween II'e l·"·lI~d
S,ale. and I ror'!irn cou::t")'. 0: for the
ellrorlalinn or impor'lI::cr.'Icf nt.:' .~",
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,d, StrUC;IuIt!S/u, 6ml11!boots. II) In
the .!t.cnee of o~erridinl r:rblic i,;If!I"W!.t
'If\'o:llb'e cfln&iderlflionwill aenerilily
be ..I~en 10applictlllon, from rip.ri.n
O""ers ror pennll' 'or pie,.., bOil' d(,,:~.,
ml)::IIIn.:s, pl",'omll .nc! .imill'
,',u(IU'I:. '01 sm,," b::».tl. ParlicuJllr
'l1~n'ion ""iII be 11\'ento Ihe locallon
and ,e:.erl' del;", of .uch .true:lures to
pre\'enl pOlln"e obJ"",ction. '0
nni'''lion to. Ilh respect 10bnth 'he
Fublll:·. ulleof the ,,·.lerwIlY and Ihe
neis!:bor;na proprielon' acce .. 10the
welcrr"'ay, Ob.truction. c.n n:.ult from
bOlh Ihe uillence 0' the ItruC:IUfC.
plfn;cullrl, In conjuncllon wUhother
aimi!.r "cll!li::a in Ihe immedi••e
'icinil)'. and fromU. inabilit), 10
wi!hs:llr.d ....I!\'C ,clion or olher rorcr..
which c:o.n be npected. Di.lrict
enalneer& ,,·m inform applicant. of Ihe
h.uJds in\'oived and cn_c:our.,e"'CI)·
III Joeatiun. de.isn. and ope... lion.
Disa ie. e!JIineeti "ill encoura,e:
cooperalive or pup u.e fadlilie. in lieu
or indhic!u.1 proprielary ute '"clliliell.

,:!) fl",lIna .tructure. for lra811
reo:n"lional b01i11or other ncreatlonal
purpo~u In I.),;el con::alled by the
C&lrps1)1En,ineers under. ft.outCl!
mltn.lIer a~ nO"'lIdly I\abjeci 10perJr.il
aulhorm~1 c!Il:d !11 I3:2.3. 0' Ihl.
.eellon. wheu thC:II"'filers are fe'Hrded
•• r.n·i."bie "'·s:e,. 0' the United
S~III"",H"we\'er, .ud! .lnaclure. will
nul be .ulhorized und.r W. repl.'ion
bul will be feB\:laled under applicable
rcSl.!h,:io:u of the Chief of En,inc:ers
pub!ll!led In35 CF1t 327.18!f the land
SUI round'.n,lhoiC lake.la under
com.,I'!'leFe::teraio",-nerablp.DMric.
cn£i....f!etJ will deJ'nel'e ilion porUon&
or th, nnil.ble "'alen of the United
SUlles wbere this pro\'ilion i. applicable
I:no POSI nOlicft oJ thil df'.lip.tiun In
the ,·idnl.), of Ihe I.ke n.puree
mlln.,ef. office.
Ie'Allis ~ r.""'i~otion.Th~J:ll1c.in,oJ

filled and noalina ald. 10n3\·i•• llon In •
nl\',sable ...·.Ier of the United SUle. I.
~'i:hin th: j.·!&..""\·iewof Section 10of Ihe
H:ven a::d tlarbon Acl of1_.
Furth:nnore, d:eReald. an of plfrtir:uJar
InlnelllO the U.!t. Cualt Guard be~ulC
Dt ils conlrul or milriJna.liBhlina aDd
s!"ndudtlo.;ttion 0;a:.ac:h DniaaUon aid&.
A Sechon ,., n~lioD_ide penDlt has
bc~n illued for .ud!aiet. pl'O\ided lhey
ale cppro\'ed by. and m.t.Ued in
uc:o:d.nr.e "'id:~hereqWrelDenll or the
u.s. ~ .., Cuvd (33CFR33O.5(a)(1)).
£iectrir aJ .en·ice cable. 10.uch aid. arc
nol inrJu:ted in :!It n.tion"ide permi!.
Ca3 inotn·;du~1or re,ional Secllnn 10
ne'!:til "ill be required), ..
. If) Uu'~' c"fwnellloJ 6he/f. ArtirlCial
ifl.nd!. tn,·.II"lioDl, and other dev,ce.
Joc..,_<d 't!", :11'-.~ .. hed. tn the .ca ...·iltd

Dr.he pl.n pubJi.'led under .eclion ZOt
o! IheN.lion,' Artifici,1 Re-rfP'.n" lind
.re nol olherwi.~ d~lec'h'e -, Ihe lime
.itle I.",n,fund,
fel No,,·Fn~~1d~dll;n, I'"~

nOI·;gotior.. (11The benerl'. ",·hic:h.n
.ulh."iud Feder,1 n.vi,.""n projec'
are inlended to produce will of,en
requ!re .Imilar and rd'ied operalions
II,·nun·Federi.1',encie. 'e.,~ dred'lftJ
.~.ce., e!\lnnel. 10 doc'" Ind I.terthinl
I...:i!itie, or deerenin" .ur.h eh.nnel. 10
f:.uf1:sponttto the Feder.1 proje!:1d1"plh).
Til·Jt nnn·Fec!er,lacth·lIies ,,·m be
c~n"idered I:y Corp. or Enalneen
""'~I ..IJ in pllnnlna .hl' cor..lrolcIiQn
""~ n:air.ll'nlnce or Federcl n.vil.'ion
prr.~ect.and. 10 Ihe mallimum pr.ctic.1
e~lenl. will be coor:!inated with
interested Federal. ,Iate, reaion.1 and
loeal.,enciea"and the ,eneral public:
.Imultaneously "ilb Ihe a•• nci.ted
Feder.1 project •. Non-Federal .cthilie.
"iai:h .rc nol .0 coordin.ted ,,·111 be
indlvidu.lly evaluated In accord.nce
"'Uh then re,ul. tionl. In e\·.'u.linS the
J'llbJicIntere!!tIn connecli"n "'i1h
'pplicali::tn. for permit. for .uch
coordin.led operatirr.t'. equ.1 'reillmeni
wUl be .ccorded 10 the Jullnt e"lf!nt
pOllible to both Flidcr.1 "r.d non·
Federal operations. Permit, fur non·
.',deJal d:-ed,inl oper.Uo:ts ",·m
norm.lly conlain condition. requirin,
the pc.-mll;ee10cOl'IJply"'jlh &he.. me
pr.ctieea Clrrequinmenll utUizr.din
connection "it!lrel.lt!a Federal
dred&inl operaUon. "'Ith r«spetl 10.uch
mailer ... lutbldil)'. water qUlflily.
conlalnme:11of malerial Dllure .nd
lo"'ion of approved IPOUdlJPl)slI1
area. (non.rederal ute or feJe:al
cunlline.:f dispos.1 .rea, will be i:t
accordance "'i&hJaw, authorUlns .uJa
.re~, lin:!re..",lationa ,onming IheiruJe,. e~len' and period of dredl!"'. and
olher 'aclon relatin,lo proleclion of
envir.,nlnenl.1 and ecolOliQI \'Ilues.

(Z,A penn;' for the dnd,inl of.
d.aMel .• lip. or Clther,udl pJojecl for
nnl,ahon may al.o authorize the
rt!riudic Jr.ainlenance dr(d,in. of Ihe
projef"t Authorizalitm procedurel and
limil.tions lor mainleMnr.e dred,.",
,h. IIbe as preaaihed in33CFR32.5.6(e).
The pennil wiDnquire the permi:lee 10
Ih'e .d,'.nce nolice 10 the districl
rn,ineer eadl time maintenance
dre~i", I.I..be performed. Where the
mainlen.na dredsina involves Ihe
di.ch .... e of dredaed 1n.leri.1 inlO
w,len of the United Slates or the
:·.,nsporl.lion of dredsed maleri.1 for
'\e J'urpose of dumPin8 it in ocea ..
"'.ten. Ihe procedure. ID33 CFR P.ns
3:3 &~d324 respf'cUvel, .hall al.o be
rullowed
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(3) Clearances lorc:onununicalion
linel,ltream.asfna cable .. ferry cable.,
and other .erial croSI. are uaually
required to be a minimum of left feet
above dearances required for brid,e ..
Creater clearance. wW be required if
the public intere.t '0 indica III.
(4) Corp. 01InSinelr reBUlationER

lll~2-44Ol pretcriba minImum
vemcaJ dearancu for power and
communication linel over Corpl Iue
projectl.1Il inslance. where both this
ref\:laUon and Eft 1n~Z-4401 ftppl)'.
the Jreater mInimum dearance i.
required.

OJ~plaM O~tatiDns. (1) Stnlclure,
lDnni,able walen 01CheUnited St.tll
allocialed with leaplane opera lion.
require DA pennits. but dale
coordination with the Federal Avi.tion
Admini.tralion (FAA).Departmenl of
Tran,p0l1ation. il required on .uch .
applicationl.'Z,The FM mu.l be noUfied by In
applic:aD1wheDever he propotel to
e.t.bli.h or oper.te • leaplane bllt.
The FAA wiDIhldy the propo .. 1and
adviu the applicant. district engineer,
and other inlerelted panie. aa to Che
cOecta or the pro;tOl~1Oft the Ule of
lirsplce. The diltrict ~n~eer wiU.
therefore. refer any objectionl relardin,
the effect of the propo.al on the UJI of
alra.,lce to the FAA. .nd ,ivr. due

con.lder.tion 10 II. recommendatlt
when eVllualin. Ihe ,en'era' publiC
inlerest.

(3) If the .. apl,ne bue would Ie·
air carrie,. licenled by the Deperlll
or Tranlporlalion. th~ appllcanl mu
receive an airpor1 opera lin. cerlific:
from the FAA. ThaI crrlirll;ale rene,
delermination .nd eondlllonf rel.ti:
the 'nltlll.lion. operllion. and
mllnlen.n::e 01aCt'quale air navi,a
faeililie, and ,"ely equipment.
Aecordin,ly. lIIe diSL-lcten,iner, m,
In enluatin, lhe leneral public inlel
consider .uch mallen to hne been
primarily evalualed bl'lhe FAA.

(4) For re,ul.lion. perllinln. 10
Itlplane :.ar.din,s al Corps of £n.inl
project I. lee !Ie CFR 327.4.

(It) FDreign lrodr zones. The Forei,
Trade Zones ACI,48 5111. "8-1OOl. 1

. U.s.c.11a 1011u, al Inended)
authorizes the eltlbUlbnent 01foreil
trade zone. in or adjacent 10United
Slate. pOrll of entry uruIer term. o~.
.,ant and relUJIUon, prelcribed by t
Fonian·Tr.de Zone. Board. Pertlnen
relUlalions are published ., Title 15 c
th~Code 01Feder.1 ReJU)ations, PolIrt
400. The Secrellry 01 the Azmy is a
member or the Board. and conllructic
of. zone IIunder the lupen'ilion of t
di.trid enafneer.Lawl JO,'e:nint the
uviaable Wilei'll of the Unlled Slales
remlin applicable 10foretan·trlde
zone •• indudiftl the ,enerat
requirementa of these regulltions.
EvatUIUon by a district eftlineer of a
permit application ml~'J1ve recopilil
to the consideration b}' the Board or tJ
,eneral econonic eflects of Ihe zone 01
local and loreip commerce. senetal
location of wharves Ind f.dlities. and
other radon pertinenl to constnlclion
oper.Uon. and mainlenance althe ZOIl

(I) Shipping.o/ety /oi,....·QJ·sond
onchota,r Dteos. DA permits err
required for ItructW'e. locI ted within
.hlppin, lafelY fairways and Inchoral
.rea, e,labUlhed b)' the u.s. eoasl
Guard.

(1) The Department of the Anny wiU
,rant DOpermi" I.,r &heerection of
,tNCIUJ'ef in areal dClipaled al
fairway •• except th.1 dIStrict e",ine~,.
m.y permll tempora,,' anchorl and
allendant c:.able.or chain. for noaling
Kmi.ubmenible drilling riBs 10 be
placed within a 160lrwal'provided dote
followina conditions art met
(i) The instanalior. 01anchors 10

stabilize lemilubmenible drillini rir'
within fairw.y. mull be temporuy an:
diall be aljowed to rerlain only 120
dl~·•. Thil period mlr be e.lended by
the di.trici ell8ineer pro\'ided
reasonlblr cau,,, ror ,ucn eX1C"u.onc;

-_...-.....,--_ ..........

Ire not part or luch I waler power
project. lIIe application will ~
proceued in accordance wj!h the
procedW'e. of theae reau'ltionl.
(2) The followln, minimum durance.

are required for aerial electric power
"."Imillion linel cruuin, nlVl.able
waten of the United State •. Then
clearance. are reliled to the clearance.
over the navl,lble channel provided by
cJU'li"l fixed brid,e •• or the dearancel
which would be required by the U.s.
Collt Cuard ror new fixed bricfae•. In
the vicinity of the propoled power line
crollin•. The dearancea Ire bl.ed on
the low polnl of the line under
condition. which produce the ,realllt
I•••takin, into cotllideralion
tempera lure. load.wind. le~ (lr Ipan.
and 1jIpe of IUPP0rts a. outlined in the
NIUe,"al Electrical Safety Code.

)
)

)

,a. 10Q1 from a loreim country. mual b~
m.d~ 10 the Secrelary 01Ener,y.
(E.J:ecullvcOrder 104a$. September 3.
1853.16 usc, IZ411)(e).15 U.s,C,
1l7(bJ. I. Imended by £Xeculiv~ Or~r
12038. February 3. U7 •• Ind 111cm
Pal1. 3Z Ind l~J.
,3J Applic:elionl lor the landina or

operation of .ubmarine cablel mual be
nUlde to the Federal Communication.
(:Ommis.;on. (Eucutive Order 10530.
.... y 10. IISC. 47 U.s.c. If 10 38. and 47
CFR l.78&).

(4) The Secreta", or State II10 receive
Ipplications for perml" lor the
conllrvclion. connection. operation. or
mllnlenance. al the borden of the
UnUed Slate •. of pipelines. conveyor
belli. Ind limilar fadJlliel lor the
IIIxporialionor importlUon of petroleum
produell. coal •• minerili. or other
product. to or from I lore;p country.
l.dUdel for the exportation or
JmporilUODof waler or .ewale to or
from I IDnip countty. and monoraill.
aerial cable cal'll. lerial tram"'ly" and
limnlr IlelUUeI for the tran.portation of
petlon. and/or th"" •• to or from a
lore;", coUDby. (Execulfve Order 11Ul.
AUlUSt16.1SNSa)-

(5)A DA permit under leellon 10 of
the Rive,.. and Marbo... Ad of 1191J i.
alIo required lor aU01the Ibove
facWtiel which arred the navi,.ble
waten 01 the UnUedStales. butlD each
e.. e in"'bleb a permit u, been issued
a. provided above, the distrid en,ineer,
In evalualinl the ,eneral public Interelt.
may consIder the b•• te existence and
operallon of the facility to have been
primarily examiZledand permitted .,
pro~ded by cheExecutive Orders.
Furthermore. in those casel where the
COftltruction.m&intenance. or operation
at the above l.clliUe. invo)\'el the
diacharp of dred,ed or lillZIIaterialill
waten of the United Stales or the
tr.nsp0rll!ion of dred,ed material for
the purpose or dwnpinlit inlOocean
"'aletl. apj)lOpriale DA authoriuUon.
under leclioD <tOt of abeC1eaaWaler
Act or under leelion 103 of the M.rine
Prolection. Relearch and Sancluarie.
Ad or 1072.at amended. are al,o
required. (See 33 ~ Paris 313 Ind 324.)

(I) Pow., tronsminion lines. (1)
Permltl under .eetion 10 DC the Rive"
and H.rbotl ACI011199are requited for
po\ver traaimiliion line. crollin,
_vilable waten of the United StIle,
unle.1 tho.e linea are pa~ of a waler
power project .ubjecl to the regulatory
authorities of the Depart:nenl of Ener,,·
UDderthe federal Power Act DC 11:0. U
&II appUca:ioD ia received lor I permit
for line. which are part ol.uch • weIer
power project. the applicant wili be
Inllnl!:leci to ,ubmit the Ipplicahon to
the De;Ja:1ment of F.netJ:)·,lithe k':u

)

. ...
Feder.1 Re,iller I Vol. 51. No. Ztg I Thursday. No"vember 13. 1N6 I Rules and Re(NlaUonl



f_)

(

\

(

~'Iriclln. the no",·or I river. IlrCl~. or
tid.1 I~ •• A. used in thil re,ulldon. Ihe
lerm doe. nol Include Irilfici.ll.iIe. 01
pondl r.realed by excaYltinl Indlor
dillin, d'l'I.nd I" colieci and ~1 ..ln
WIler lor luch pUrpoll!1al .IOQ
wllerina. irri,alion. lIulin, buinl.
cooll",. or rice Browin.,
tc) The lerm "dred,ed m.lerilll

mean&mllerilll Ih:lll'S excavlled or
dred,ed from ",'aten of the Uniled
Slltel.
(d) The lerm -dllChl,.,. 01dred,ed

mlleria'- meanl .ny addition of
drcd,ed m.leri.1 inlo Ihe wlte,. of Ihl!
United Slalea. The lerm includea.
without Umit.lion.,the Iddltion of
drcdred m.lerlal 10'a Ipedlied
ditcha,..e IUr.locaied InWilen of Ihe
United Siale. and the runon or CJverno'"
from a ~ontlined land or waler dispCl,,1
arel. Di.ch .... e. or pollutant. inlO
wllera or the United Statea ~lulUns
from the on.bore .ubtequent proces.in,
of d~d8ed m.terilllbil II eX"lcled lor
any commercial ule (olber th.n 1iII,.re
not Included wtlbln thl. term and are
lubject to section 402or the Cle.n
W.ler ACIeven tholllh Ibe ex".ction
and depolit of IUch mlleri.1 ma)'
require a permit from the Corps 01
Enaineers. The lerm doe. nollncl"Jr.
plowiq:, cultivatInJ. leedina Ind
harvealias lor the production of foocL
fiber. and forell prodlldJ (See f 3%3.4
for the def"'ftion of thel~ leflnl). ThP
lenn doet nol include de minimis.
incidentll .0U JIIovemenl occunintr
dudns normal dredatna operation ••

Ie) The term "raJllftlteri.)- me.nl .n)'
mlleri.1 uled lor the primlry purpose 01
rep'lc:ini .n aqualic ana wilh dry I.nd
or of chlQ8ina the bolt om elev.Unn 01
an w.lerbody. The term doe.nol
Indude In)' poUutant di.chlrsed into
Ibe Wiler primlriJy 10dilpole of ..·l\~If'.
a. Ih.t .cli~ity il replated urefer
leclion 402 of che Cle_nW.II:' Ar::.
(I) The lerm ~dilcharlle co; fill

mlterial" mellll the .ddilion of fill
mllerial inlo watera Dfthe Unl.ed
S.. Ie•. Tht term ,cnually indudes.
without limi.. lion. ~e followina
act.ivitiel: Placement.or fiJIth., IS
necelilry for the c:Ollltrolclionof ;a:.,;
Itructllte Ir.a waler of the Un!:e:! SUIII!:;.
the bulldina of .D)' ItNcture Of
impoundmenl requirins rock. I.n". d:rl.
or olher m.clerial for II.construclion:
.llr.cfl!Yclopmcnl fill. for n:~.li('nMI.
indut,ri,d. cof'Dmer~iaLnsidenUII. :1I1(!
olber UICI:cauleWI)'. or "'Id 1m••
dim, Ind dike.: artilidal i.llnd,·
propeny prolectlon and/or ",cll\f:;;111C';~
d..,1ce•• uch .11ripnp. ,,-air£ "~"",'II!~.
brelk"'·aleu. and revetmenu ..Ilel!:h
nourilhment~ Irv.eel: nil lor f:"It'··.~c.
luch aa le"""1I1!1,...I",,"nl' f;"'·:.'~;'•
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PART 323-PERMrTS FOR
DISCHARGES OF DREDGED OR FlU
MATERIAL INTO WATERS OF THE
UNITED STATES
s.c.
UU Central.
J!3.% Definition••
n:1.3 Oi.chl",!!, rcquirin, pennil •.
m 4 Di.m.rp. noc ftquirina penn.c•.
w.s Procram"IM'er to .'.Ie•.
m.6 S~dll polio .. Ind prKcdurtU
Aulllori'r- » U.s.C, 1)44,

, ~23.tGeNt...
Thi. ~",Iatlon pre.cribes. In Iddition

10 the acnerl' poliele. or 33CFR'arl 320
and procedu~1 of 33 Cf'R Plrl 3Z!'.Ihole
lpecill policlel. practlcel .• nd
procedure. to be f"I.lowedby the COil"
of Enslnee,. IncoMection with the
~vllw of applicaUonl for DA permit I '0
toUthorizt Ibe dilchlrp of dredled or fill
mlleriallnto watCJ'l or the Uniled Sialel
pursulnl 10 leclion 4CMof Ihe C'ean
WIler Act lCWA) (33U.s.C.l3+4)
(berelnafter refen-ed to IS nClion 4CMJ.
(See 33CFR320.%(,).)Cerllin di.c:hl,..e.
or dredsed or fill m.terial inlo w.leJ'I of
the United S.. tel are .110 relUllled
under other lu!horiUel of the
DepartnleDt of Ibe Army. These include
d.n.1 and dike. in n.vi,.ble w.le,. or
the United State. p"nu.nlto leclion 8
of the Rive,. .nd H.rbora ACIof Jaw
(33 U.s.C. 401:.ee 33 CFRP.11321) and
cenlin .tructurea Of work in or affect.ina
nlvi,lble wale,. of the Uniled 51. lei
pu:,u.nt to aect.ion 10 of the Rh'era and
H.rbon. Act of 1(199(33U,s,c. 403: aee
33 CFR 'an 322).A DA permit ",·iII allO
be required lInder chele additiona'
.Ul):OritiCI if they a~ app'lcable 10
ac:ti\'ilie, invoMna di.cha,..e. of
drcdsed or emmalerial inlo w.len of
the United S.. tea..Applicanl. Inr DA
permit, under this part Ihould refer to
the olber dIed authorilie. and
implemenlina resWal.icm. for thear
.dditional ~:mil requirements 10
delermine whether the)' ~"osre
applicable 10their propoled ICli\iuei.
1'212 DlfIrIItIoM.
For the PUlpOlCof thl. piri. the

'oUowin, lenni ate defined:
CalThe term -W.len of the United

Slat e.- .nd .U other terml rel.tina 10
the ,eoanaph:c lCOpeof juriadiclion .re
defined .1 33 Cf'R Pal1 32&.

(h) The lerm -l.ke"mel'" I .llndins
bod,. of open w.ter thai occurs in ..
nllurll depre .. icmfed by one or more
a'ream. from which a llre.m ml)' now.
thai ocaan due to the widenin, or
na,urll blcdt.p or cutoff of I rivfr Of
Itre.m. or thll ocain in.n f.oll,,.d
nllur.1 depre .. ion thai il nola pIn or I
.u:f.ce rh'u or airel "I.The lerm .110
includel I Illndin. bod)' of upen waler
creuh!d !». artifici.lly bluckir.1I or

be I!lOwn and Ihe exlension i,olherwl.e
,u&lirlCd.
Iii) Drillin, ri,1 mUll be lllcal' 500

fccl from Iny flirway boundlry or
whllever dillance necel.ary '0 Inlure
thll minlmnum de.,lnce over In
anchor line within I falrwlY will be 115
feet.

(Iii) No anchor buoYI or noa .. or
~1.led rillina will be allowed on the
lurface of Ihe waler or 10a depth of 1%5
feet fro", the lurf.ce. wUhln the
I.irwIY·
(iv) DriUlnari,1 ml)' nol be pl.ced

eleser tha" 2 "Iutical mllel of In)' olher
drilli", ri,lflu.ted .10" a fairway
boWlda". •• nd nol cloler Ib.n :s nautical
mllel to an)' drilling ri,located on the
opposile Iide of the fairway.
(v,nae permUte. mUll nul"", che

di.lrict UIIineer. Burelu 01Land
Mlna,ement. Mineral M.n.,ement
Service. U.s. Col.' Cuard. National
OCllnic and Atmo.pherie
AdlnlnJ•.,.tloJl and the U.s. Nl\'y
H)'droJrlphic Office or the approxJm.le
d.lta (COIDDIeDcenenland complelfon)
the aDCho,. wiU be In pl.ee to WW'l
maxiall:m DoCmcation10marinen.
(vi) NaviaaUcmaldl or dan,er

marltina. mUI' be llllialled a. required
by the u.s. eo.ll CUlrd.
(Z)District qineen may .... nl

permitl fot the etecUon ol.lIVelute'
within .n a~a delim.ted a. art
.nchora.e are•• bul tt(u;umber of
.tnlc:turel wID be limiled by 'padna. a.
follow.: The ceoter of a .trvelure 10be
erected Ib.1l be nOlle .. thin ""p (1)
nlutical mile. from the center of an)'
u.iltina .tructure. InI drillina or
production complex. • .,odatrod
IU'UChU'e1.ball be .1 clole to.ether II
practicable h.vina due con.idenlion for
the •• fely faclora involvet. A complex
of ."ociated .trvCturel. wben
coMecled by w.lkw.y •. IbaJJ be
conlide~d OJ.eIlnJeture for the purpose
of 'Plc:ina. A yel.el fixed in pl.ce b)'
moorinp aDd"led in conjunction wilh
the a .. oalteJ .trvcture. or. clriIlinaDr
productioD complex. .h.nbe coJUlldered
an I"endanl vessel and UI extent .h.U
indude ill llloorin ••. Wheu I drill in, or
production complex includel an
aUendaut yellel and the complex
extend, ,..ore tb.n fiYebundred (500)
Il1rdl from the cenler or the complex. •
ItNt'I",.,. 10be erecled .h.n be nol
cloler Iban two (2) n.uUcal aafle. from
Ihe near outer limit of the complex. An
underwater completion in.llnltion in
and Inchoreae arel .hall be con'id~,.,.d
I .truclure ."d .h.U be m.rked witb •
h!hled buoy as .pproved b)' thp.United
5:.lel Co.,1 Cu. rd.
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Involve no diachlfle or dred,ed or ru;
maleri.1 inlo w••er. DIane United
S••le•. and ••• ueh never require.
leclion 40t permit.):
(ii)The diachl,.,e or dred,ed 01nil

mlleri., for the pU!'pole or in.,.Uin •
cUlchin. or olhel .ueh w.leI c:onltol
'aeililiel ineidenc.1 to pl.nlin,.
cuJtiv.linS· proleclinl. or h.rvc.tina oj
rice. cranberriea or olher wetllnd crop
lpeciU. where theat aC1ivilie~.nd lhe
di.cha"e occur In welera of the Unllec
SI.tel which .re in established Uif for
luch ,,"cultural and .1IvicuJculal
wetl.nd crop produCllon:
(iill The dl.cha'1~ o( dred,ed or fill

malerill lor the purpo.e or m.Dipul.llft
Ibe waler levell of. or repllUna the
now or distributioJl of w.ler ""ilhin.
ex.tllfna impoundmenll which IIlVebee
coMtruc:led Inaccordaace wllh
.ppllcable requiremen .. of CWA. and
which are IIIe.tablilhed Uat for lJie
produclfon of rice. cranbeme •• or olher
wedancf crop aped ... (The pro,ialoDl o.
pln"apb. (a)(l)£lIl){C)(I)(iIl.nd (iill
of thi. lecUon .ppl)' 10area. th.t .re ill
•• tablithed Ule exclullvely for wetl.nd
crop production al well al areu In
atabU.lled uae for conYentlonl1
wetland/non-wetland crop rotation (e.l_
the rotatfOftl of rice and IOybe.llI)
where IUchrotatfO.llreauhl In the
cyclical or Intermillel1l temporary
dewaterma of IUcb area .. '
(ir,The dJlChl"". of drect,ed or rall

material incIdentalta the eme,.,ency
removal of a&Ddban. lRyel bare. or
other IlmJIar b1och(lu which are
fonned durina nood nows or other
evenla. where .uch block'le. dOle or

. c:outrict previou.ly exillin.
dralnaleway. aDd. JJ nOIpromptly
remo\'ed. would re.ult in dam.,e 10 or
lou of alltiq crop, or would imp.ir Dr
prevenl llIep1owlq. leedina. b.rvestina
or cuJtlvltina of crop. aD land in
e.llblisbed Ute for crop prodll:tion.
Such remO\"aJd~ Dolin~ude en:"rti'"
or eXlendina the dimension. of. or
chan,iDalhe bottom eJ~vatio", ollbc
affected draina~way a. IIu.isled prior
10 the f011lUltioIJor the bhic:k.,e.
RemoYal IIIUlI be accompbabed within
one ,ear of dilC(lvery of .uch blo::lta,e.
iD order ta be eJilible for exemption.
/2} Minor dralna,e illWilen of the

U.s. is Jimiled to draiDa .. wilhin areal
thai are pari of UI .a" ..bUahed rarmin~
or IUvicuhure operatio!). II d()l!l no:
indude dralDa.e ... odated willi lhr
immediate or sradual conversion of •
weiland 10 a non-weiland Ie., .. wellind
Ipeele. to uplud .pecie. nol 'ypicall~
adapted 10life in •• tlUlled loil
condaionl). or conver-ion frc,m0••,'
wel)and u.e 10 another 'for elta,..,,:,'
.1Ivic:ulture10 f.rmingl In .ddllic:~ .
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ntenl incxpeditin, the proc:.elli", of
their .pplica.ionl.
122:.... DIechIrgCl not rwqulrtngpermIU.
I.) (AMIOt Eacept al .pedtied 111

pI",r'ptll (b) and (c:J or "'i. leeUon.
• n)' dlJch."f of dredaed or riJImaleri.1
Ihlt mey reluH froIDany or 1M
rollo""'inaac:!i"iheJ " not prohibited by
or othel'll\in .ubjectlo h.ul'lion under
ucllon 401:
(lJIiJ Normal '.rml", .• lIvicuJllUeand

flnchin.aclivilie •• uch al p1ow1na.
aeedina. culliv.Cinl. minor dr.ln.,e .• nd
han;ealif\l lor the producllon of food.
fiber .• nd lore.1 producII:. or upland .oU
and w.ler conee""lion P,.cllcel. a.
defined In para.r.ph la)(lJliii) of thl.
at'Clion.
Iii) To 1.11 under thit exemption. the

acli"iliei lpec:llied in para"lph (a)(l)(I)
of tbI. Hclion mu.1 be pari01an
ealablished (I.e" ozt.lofna) farmin,.
alJvlcuhwe. or nnc:hlna operalloo and
lnuII be fn accordance wilh defmllion.
in I323.4(aK1KUf).Acliville. OD areal
1)'11lI faUow •• pari of a c:onyenllonal
rotational cyde are pari of an
e.l.blilhed operaliun. Activllie. which
briDlan area 11110farmlna. .lIvicuhure.
'or ranchinl v.e are ftOI pari of an
ellabUlhed operation. AD operation
uale' 10 be eltablished when the area
on ""'hlchUwa, conducted ha. been
coyerted 10 another ..Ie or ha. l.in idle
'0 lona thai modlfic.atiollllO Ibe
hydrolDllcal rellme are Mee.aary 10
relume opera lion••U an aCllvity lakel
place ovt.lde the watere 01the Unlled
States. or tf it doe. nollnvo)\'e a
diachlr,e. il doel nol nerd a "elion 40t
permit whether or not II it pan 01an
e.t.blilhed fal'1nin8.• lIviculture. or
,anchina operaticm.
(iii) (AJCuIUvatinimean, plty.ie.1

melhodl of loll treatmenl employed
""ilhln e.tabUahed fannin,. ranchin,
and silyicu!ture lind, on fann. ranch. or
foreSt crop. to aid aot improve their
1fO,,1b. quality or yield.
(8) Ha"'ellin8 meane phy.ical

measure. employed direclly upon farm.
forest or reoch crap. within ellabliaheci
asncuhuraJ and .iJvicullurtd land. 10
brillJ aboul their remt'val from farm,
forest. or nnch land: bUIdoe. nol
indude Ibe c:onltnlclion of farm. fore.t.
or r.nch ro.cb.
(Cj(I) Minor Draina,e means;
(/1The discharwe of dredsed or fill

malerial incidenl.llo connectina upland
draina,e ',dliliu to .. alera or the
Uniled Slale •. adequate 10eRect the
removal of exeell .oilmoislure &om
upland cropl'"ld •. (Conllruclion and
mainlenaace of upland tdryl.nd)
fa:ililiu. such t:: 1lId.:n, fondtHins
incidenli,.llo the pla~lln,. cultivating,
prOlecting. or harveJlllljt or crop•.

)
)

)

,,

!nl.lle end DutraIIpipe. a.aocilled wi'"
power plln" and lubaqueou. ulllily
lanel; Ind Irlificial mIl. The .enn don
nol include plowina. c:u..ivaUnl- teedi",
and h.rveslin,lor the produc:uon 01
rood. (,ber. and fore.1 produCII (See
1323 4 'or .he defanitlon of thClClenn:")1.,The lerm "individual pennil"
me.n. I Deplrlmenl 01 the Anny
aulhorizalion thai I.Illued rollowin8 •
cllle·by·caae evalu •• ion 01 •• peeilic
projeci involvina the propoHd
dilchu,e(.) in acc:ardance wilh Ihe
procedurel of thla pari and 33CFRPari
325 and a deleminalion thai lhe
propuatd di.cha,.,e I.In the public
In.eresl puuuani 1033Cf'R p.n 320.
(hJ The lenn ",eneral permll" mean. a

Deparlmenl 01 the Annyauthoriulion
thai I. iuued on a IUIlionwide or
relional ba.i. lor a calelory or
calesorie. DraClivUie. when:
• (1)Tho.e aeUvfli_e.are .ub.l.nUally
.imil., in nalure and caUIe only
minimal individual and cumulaUve
environmenlal Impacla; or
(Z)The .enerat permit would re.ull In

avoid"" unaeullary duplication of
repialory control exerciaed by another
FederaL Iiale. or local a.eney provided
If hal been delermined lhal Ihe
environmental c:onHquencu or the
action are indh,1duall)' and cumulaUvely
IIlinimaJ.(See 33 CfR 3Z5.2(e)and 33
CFR Pari 330.)
1,23.l Dlecblr," requlrtngpennItL
'a) c.lI~1'G/.bupl a. provided In
I3ZU of this Pari. DA penalla will be
required for Ibe discharae 01dredted or
fiUmalerial inlo walen of Ibe Unlled
SlIle •. Certain dJlcharaea .pedfied in
33 CFRPart 330 are pennilled by 1b.1
re,u1ation ("nationwide pennJtl"). Other
dl.ch.,., .. may be .ulborized by districl
or divilion en,ineen on a reJion.) bUll
("reJion.1 penni""), U.di.char,e of
dredted or fin maleri.1 i.DOle.empled
by i 323.4of thi. Pan or permitled by 33
CFR Pari 330 .• n individual or relional
leclion 40t pennit will be required for
the dilc:harae of dredted or fiUm••erial
Into w.len of the Unlled State ••
(b)Acli ..ili~s0/F«I~rologen&i~s.

Dilcha,.,el of dredaed or fiJImalerial
1n10w.Cers of Ibe Uniled Statea done by
Dron behalf or any Federal a,ency;
olher th.n Ibe Corp. of £DaiDeen (.ee
33 CFR Pari 209.145).are lubject 10 the
authorization proudure. of then

• relul.lion •. Apeement for conlaruction
or en,ineerilll .emu. performed for
other a,eneiee by the Corpl of [naineen
dOl!Inol conalilule authoriulian under
the rqul.l.ion •. Diviaion .nd dillriec
en,ineer. will therefore advin Federal
.,encie. and IllItrumencaliliet
.ct'.f'~di",I)· and (.'Ooperace10 the fulle.1

)
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nero.chmenl of lnIUI. Ir.clOrl. .
bulldozen. or olher huvy equipmenl
with,n w.lers 0; the Unjted S•.Iles
linc:ludinl .dj.cen' wellinds) th.1 lie
outside Ihe Iller.1 bound.net ot .he rill
illeU;
(vi) In desilninl. conllNclins. Ind

rr.linllintnS road" verelalive
dl••urbance In the ,nte" ollhe U.S.
Ih.1I be !lepllo I minimum:
(vii) The desirn. conslNclion and

mainlen.nce of Ihe rOld CI'Ollina.han
nlJl dilnapl the misr.lion or olher
movement of thOle lpetitt ol.qll.lie
life inh.blUn, the Wiler body:
(viii) Bonow mlleri.1 sMII be l.ken

from upland lources when~ver feuible;
(ilt) The di.chlr,e Ihln not I.ke. Dr

Jeoplrdize the continued elU.tence of. I
threllened or end."lered 'pecic, II
defined under the Endl"lered Speclel
Act. or .dve,..ely modify or dCltroy the
critical blbll1ll o( .uch 'pecie.:
(x, Dilc:l:llles Into breedin, .nd

nestina lre.1 (or miFltory wlterfowl.
.p.wnins Ire ••• Ind weIland •• hlll be
avoided" pr.cllcaIIJlem.lIvCl exl.I:
(d) The dilch.,., Ih.!1 nol be located

In the proximity of I public water lupply
intlke;
(xiI) The di.ch."e Ih.1I not occur in

Irel. 01 concentrlted Ihellfish
production;
(dll) The dJsch .... e ,hili not occur in

• component ollhe Nltionl' Wild Ind
Scenic IUver S)·.tem:
(dv) The di.chl,.e oCmateria'shlU

conilit of ,uUlble mlteriel free from
toxic poUu.ab,,1n toxic Imount.: Ind
(xv) All temporar), ftll•• blll be

removed in their entirety Ind the are.
re.lored 10 ill oriSinl1 elevltion.
(b)U Iny di.ch.rae of dredsed or fill

m.terial re.ultina from the aelivilies
li.ted In pltlarlphl (., (lH&) of thhJ
"CIiOh r.onllinl Iny loxic pollullnl
Ii. led under acction :507of die CW A
,uch dlleJalrp .h.JJ be .ubjec:. to .n~·
Ipplicable toxic emuehl .tandlrd or
prohibition. and Ihall require I Sec••on
40t pennll. '
(c) Any dischl"e DCdredsed Drfill

ml'eri,llnlo Wile,.. of the Uniled St.les
Inciden .. ' to Iny of the aClivitiCi
Idenlified in plrar-Iph •• IJ (lH6)of
W. leclion musI.dllve a permit if It i,
part of an Ictivily wbole purpoae i.to
convert an Ire. of Ihe wale,.. of the
Uni'ed StatH inlo • Ule 10"'hith IIWIS
not previousl)' .ubjeet. where the now
cr circulltign of walen of the Uniled
Slltes na)' be implired or the 'eE~hof
lUeJawate,.. reduced. Where th~
propoled dischl,.,r. wiUre.ult ,~.
"pilian' discpmihle .II"!rlltlor:' II"
~ow or cin:ul.hon. the pre.um!.~lon II
tn.t now or circal.;!ion mly bF '':1:a;oired
b)' luch III:erllion For eumpi,' ..
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fm malerill tnto wlte~ oll"e US. The
term "cor.sln.:cllon sue" refers to .ny
lile inv"Mnll tne erechon of buildin,I.
rOld •. Ind 011;" d,s:rele struCfun:SInd
I"e tnstl""~lon of lupp:;rt f,eiJi:ies
neces,.ry lot conslruction .nd
utlhzalion of nch slructures, The lenn
.110illcludes .ny other Iln:i .,~.S
Which In\'oh-e Ilnd·dislurl:ins
e.cav.tion ,CI'vllljes. including
qUIlTyin, or olher mlnin, .clivi!ies.
where an inctease in the NnOrr of
ICdfment is conlrolied Ihrouah the use of
lempor.l")· 'l'dimenlalion ba.in.,
(5) Any I:'h'i')' "'<ith,e.;teel 10whleJa

I .llte hlll.n approved pr;»"am under
ICclion ztt8(b:14)of Ihe CWA ""hich
meell 'he requiremenl. of "clionl
208(b)14) IB! Ind (C).

(6) Cons:Nclion or mlintenlnce of
I.rm rOlds. forell rold •• or temporlry
roads lormovin, minina equipment ••
where .uc:h ro.d. Ire construcled Ind
mllnl.ined In accordance with bell
mlnl,ement pr ...1h:e. (BMPs) 10 Issure
thll now .nd circul.Uon plltem. Ind
chemical Ind biolo,ical chlrlclerislic:.
of walera of the United St.te, Ire not
Implircd. Ihll the reach 01 the wlters of
the Uniled S:II .. is nOIreduced •• nd
th.t any .dverse ~lfeci on the Iquilic
envlronmenl "in be otherw;'e
minimized. These BMPs whieJamu,t be
Ipplied 10IItls'y thi. provision .halt
Indude those detailed BMPs de.cribed
In the Itlte'. Irproved program
description pursulnt to the requiremenll .
0140 CFR PI:1 233.2%(1).and .h.n 11.0
Include the 10110""", blseline
provisions:
(I)Pennlnenl rOld, (for fannina or

lorestry .clivitie.). temporary .ccu.
road. (lor mininl. fore,try. or fann
PUrpOlel) and Ikid trail. ,for 10uinsJ In
wlten of !."ae U.s. sh.n be held 10 Ihe
minimum feasible nwnber. ~id:h .• nd
10111)enl.h cunsi.lenl with the pwpOJe
of 'pedli.c I,rmina. ,ih-:cwlurll or
minlna(operalio1'" Ind It'cl'IOPOFlphic
and clinl.:;c condilions:
(iIJAll rold •• temporlry or

pennlnent Ihlll be localed lufficiently
far from l&relm. or other wlter bodiel
(except for portions of .uch road. which
mu.t cro.s Wllpr bodies) to minimize
cfjsch.... " of drcd,ed or fill ma'eri ..l
into Wilen 01 the U.S.:
(jii) The ro.d fill .hlll be bridaed.

c:ulverted. or otherwilC dCliped to
prevent 'he restriction or expected flood
nowl;
(iv) The fill Ihln be prope~!)'

.t.bilized l:ad mlintlined dunna and
followin, ccnslnlclion In prr.\·er.t
erClsior.:

(v) [i'll::"'~'Uof cir~d..ed OtfiU
matene) into wzlfrs nf Ih~United Stiles
to cons::-.IclI ,oiod lill .hln ~ mede in
,. m.m~er (h,' If'inil:'izClllte

mInordr.in.tle does not include Ihe
construclion of .n)' can.l. dItch. d,Jte or
olher ,,·.terw.y or slruclure which
dr.inl or olher"''11e si,::nific.nllv
modifies I .trum. I."e. Iw.mp·. bOB0'
.nr olher well.nd or IQUlriC.re.
conlUlull"l "'Iters of Ihe Unlled Stiles ..
Ally dischl'le 01dredlled or "" mlle".1
mlo the w.len or Ihe Uniled Slilles
incidenla'io the construction ol.ny
such IINciure Drw.le",·.y requites I
permit.
(DJPlowln, me.n. IU forms of

prim.ry tilla,e. includl~ moldboard.
chilel. or ,,·ide·!lI.de p'o",·in,. dllCin,.
laanowin, .nd limilar ph}·.ic.' means
utilized on fArm.foresl or rlnch lend lor
.he bre.kinl up. cUllin,. ,ulT,in, ever, Dr
llirrina of loil.o prepere U lor .he
pllnU", of crops. The lenn does nol
indude Ihe redistribulion of loil. rock.
.. nd. or other lurficil' milerie'l in •
m.Met whith ch.nlel an), lrel of the
",.Iera of the United Slale. 10 dry lind.
For example. the redistribution of
lurface mllerill. by blldln,. Fldina. or
olher means '0 fill inweiland are" is
not p10winl' Rock crusbin, aclivlliea
which re.ull in the lOll of nllur.'
drafn.,e eJalrlcleri,tics. the reduction
oC waler .toraae .nd rechille
cep.bilitie •• or the overbutden of
nllutal Wiler Jlltrllion cap.clliea do not
constilule plo,,·in,. Plowln, I. delcrlbed
Ibove wiUne\'cr involve. disch.... e of
dredsed or fillml'eri.l
(EJSeedina means the loWIna oCICed

a:td pl. cement of lCedlin,. to produce
f.nn. ranch. o=,"fO'llt Crop. Ind Indud"
the pllcement of soil beds lor leeds or
.eedlln" on es.ablished farm Ind forest
llnds.
(2) Mllnlenlnce. lncludln. emellency

~con.truclion of reFently dlma,ed
Plrtl. 01CUrTenllylerviceable .tNCtUteS
luch IS dikes. dams. levees. JTOfns.
riprap. breaJewlters. causew.y •• bridle
.butmenls or approlches_ Ind
tr'%lsporl.lion Itructure •. Mlinlenlnee
dOel nOIindude In)' modlficetion thl'
cbenaes the chlrlcler •• cope. or Ilu of
the ori"n,1 fill de"ln. Eanellency
reconstruction musl occur within'
rellonlble period of time .Iter dame,e
occura In order 10qUllify for thi.
exemption.

(3)Conltruction or mlinlenlnce of
lann or .todc pondi or irrl,ation ditche ••
or the mlinlenance (bul noE
construction' of dr.in'ae dilches.
Di.eh."r.. luodlled with .iphons.
pumps. held,ll ... wlngwlns_ weirs,
divem;»n .tructure., and IUch otlter
fleililiCl II .re appurtenant and
function Illy rela led 10 iniI' tion ol*cnes
are included in Ihi. exemptaorL
(4' ConslNclion of temporlry

... d,menl.tion basin. on I constn;c1,.)n
sil, "'hiclt dM' nol include pl.(.e;n~nl of
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to 33 CFR '.rt 3%210 1.Ii.fy the
requirement. or Seelion 10.

It2U Dellnfaon&.
For the purpole or thi. ·re'I:llIhon. I

loUDwin, lerml Ire definrd:
,., The lerm ~ocean waters" mean:

lhose w.le,.. of the open .,..1 Iylnll
.. a,,·..rd of the bale line rr.,m ""'hieh I

terrilorillill' II mel lured. I' provid(
lor in the Convention on the Terriluril
Sea Ind tile ContiJ;uou, Zone (151:51
1I0Il: T1AS 563i).

(bJ The lerm ~dredied mlileriao'"
means .ny m.lerill exc:alt."d or
dredled from navia.ble waters or Ihe
Unlu,d 51. lei.

(c:) 11Ie tenn "transportH e:
"Ir.lnsportalion" ref",.. to Ibe
c:on"eyance and reI. ted handlin. or

. dred,ted material by a "ellel or olh_or
vehicle.

I J2U ACIfwtUHrequIttftg pennltl. \
(II) C~neI'DLDA permit. are tltQui:d

lor the era",portaUon of dred,ed
malerlal for abePwpOJl or ds:mpm, il I.
ocel" Wlten.
(h)Adivltie. 01FederalDlenci~s.(1)

11Ie IransportatJon of cired,cd material
for die purpo.e of dl.po.a' in oce.n
",,'ate'" dane by or on bebaJr of any
Federal IJency other than the acli,;ti(:t
of ~e Corp. 0(Enaineera 11 .ubjecl to
the procedwu of thl& rqula:ion.
Apeemenl for conltruction or
enPneerin, lemen performed fer o:hel
I.endel by the Corp, of Enaineer, dOCJ
nat cnn.titute authoriuhon under these
reluialium. DivlIion and districi
en;i:tec,.. ""iU therefore ad vile Feder.1
qan::ie. accordinaJy and cooperlltt 10
Ihl' rullelt exlent in the expe:ihiDU!
procell in, or their CppliCllionl. Tt.e
1IC:lh'fti~1of the Corpa of En.int,.rs L"tlll
inva"'e the "a",port.tion or orec!,f'd
mlleri ..1fo, dilpogl in«"lIn \\';'I:e....
.re 'Cl'ulaled by 33Q'R :!(~,H:i-
(l) The policy pruvilianl lei out In 33

CFR 3%O.4UJreJatina 10Iiale Ot Iceel
au.horizations do not apply la ,,·C'tilor
Itr.lCture. undcrtuen by Federa'
apneies. ntl'pl whe~ compUa.:uewith
non·Fedelal authorization is r,.qul:~:I by
Fedf!u.llaw Of £J:eculh'e !"':.,.)' fl'der.1
.,.ncl=, Ire re,poRJible for
conrurmance with .uch laws .nd
poli,,;es. (See EO l2OBd.Oc'nbl:~ lit
2sr7•. J Fedtrala,enc:iel ,,,,. ::0: retu:ircd
to obllin .nd pto\ide certiru;.::"n of
compJianct' with emuent h",ita:lonl :lnl.
wa'et q... lity ... ndards frum fhllr o~
inlerstale wlter pollution C.".:..·1
a,e:1cie. in connf!ctlon wiL't ,:II\"I:;",S
anlt.,l\inglhe transport 01drtji<:~
muterlil' for dumpi", btu "r"!:ln ~·..I~'..
I...'.)'n:ld Ihe lemlona' f.r.iI.

1.62

This reBUlatianpre'Lri~. in "dd':ion
to lhl' ,eneral poliae. of 33 CFR Part 120
Ind procedlU'H of 33 CFRPart :t:S. tbote.
lpeci.1 policies. practicel and
procedure. 10be foUo,,'ed b.)·the Corpa
or Ellpr.ecn in r:onneClion""ith the
,e\iew GfIpplication. for DeplIrtmenl of
the Army (DA)per:nhs 10authome the
transportation 01dred.r:d mateti.d by
"C5Iel or oL'Ier"chicle Jor Ibe purpOIl!of
dumpinl it In ocean "'Dle,, al dumpm,
liu" de.ip.led "1..I~r4' CFR P.u1 :ua
pursulnl 10lIr.tic-" ~D.1of Ihe Marine
Protce'Ja.1. Rht-.rch and Sanclu.rie.
A;I or 11171.a...~II',jOndt:di33 U.s.c. 1413)
(h&!ft'illiflu refa:m:d tu al 'M:lion 103).
ftc.!33 C}-'R 3ZO.2Ih). ACli,+ili&:.in\'olvtnB
lhe "lIn'purtllion of drcqr.d JRllerial
rDrthe purpon of dam'Jlir.1in the ocean
Willen ."0 requIte DA fermil. unde,
See:ion 10of the Rillen aond•i..,hatt
Act or 1MIII u.s c. ..,,3) for Ihe
dred,tlnlln nllVi,..ble ,,·.ter. o! dll!
lJniled 51."~' Applicanll lor DA
permiu undrr .his ....11 Ihn":.! : t." n!r.:,

b)' lhe Admlnl.tr.tor, EPA. undl'r
authorll), of "CIiOD4Ot(b'Il) or the
CWA. ,Itt 40CfR Part Z30.) Subjecllo
corulderation of an, econamJc Impact
on nl""alion and anchan,e purillani
10leclion 4Ot(b){2J•• pennll will be
denied if the eIi.ch..... thaI would be
a"thorized by .uch a permll would nol
comply with the .ot(b)(J} ,wdelines. If
the dJ.tricl...,lneer delermine' Ih.t the
propoaed dilcha .... would comply with
Ihe 404(b)(1)auldeIIDe•• he will ".nllhe
permll UDJellIIIUlnea would be
conlrary 10the public Intere.I,
(h) 11IeCorpl wIDnOlluue a permII

where the rqIonalldminf.lralOf of EPA
hI. nodlied abedi.tl'ict en.lneer and
applicanl in wriUna punuanl to 40 CFR
231.3(a)(l) thaI be Inlmdi to lilue •
public noUce or. propoltd
delenzalnaUon 10prohibit or withdraw
the lpedflcalfon. or 10deny. re.triCl or
withdraw the UII! lor .pedfiClllon. of
any defUled are. a. a dilpotal Ille 'n
accord.nce wJlh .ectJon 4Ot(c)or the
Clean Waler Act. However abe Cnrp.
will conlinue 10complete the
aclmlnlSlrative p""celltna of Ihe
Ipplicatlon while the HCtion .otIc)
procedure. are underway Indudina
comp'elian or final coordination ",,-jIb
EPA under 33en Part 325.

PART~4-HJUI1TS FOROCEAN
DUMPINGOF DREDGED MATERIAL·
Sn:.
U4.1 General.
l:4.2 Drlinili_.
2:4.3 Aeti~;~nrlrClllirina "ernllll,
3:!U S".citl pracedaru
AullMlrit)'~Jll.!.s.c. 141:1

f 22~_1 GeNra

f U2..1 Spea.1 poI~ anet~urn.
(I)The Secretaty or the Arm)' hu

del",.Ied to the CJ.iel of En,inee,.. 1lIr.
aulh"rily 10i.lue or den)' .ecUon 404
~"" The district eQlinecr wfU
ret'lew application. for permitl for the
glscha,..e of dred.ed OfflUmalerial inl"
wlten or the Uni;.·d Slale. in
• ".r.ntdence with , ..idelines promul,aled)

)

ptrrmil will be requlnd lor &he
cnn\'~rsion 01• C)'Prel' Iwamp 10 lome
olher un Of Ihe convInion or a weiland
from si1vicullur.'lo ."'cuJluraJ 11.1
when there I•• d"chl,..' or dred."d or
nilml.eril' inlo WI'en or the Uniled
Siale. in conjunction wllh conltNclion
or dike •. draina,e ditche. or other
worb or liructure. a.eeI 10ellect .ach
cun\·el'llon. A c:on"enion 01 I Seclion
40t wetland 10a non-wethlnd ...
chln,e In Ule of an are. of ""'11Ie" of Ibe
United SlIlel. A dilcha ...e which
ele"ald the bonom of wa.en or th,
United 5lale. withOUIconvertlna II...
dIy land doe. not thereby reduce the
reach of. bul may Iller the now or
drcul.lion of. waten of.the United
SI.I~,
(d) Federal ptoject. which quaUfy

under the criteria conllined In .. clion
4OC(r}of the CWA 1ft exempt from
'Iclion 40t perm.. requlrementa. but
DUly be .ubjeClIO other llale or Federal
requirement •.

'2u.1 'roor-m 1raMf.,to .......
SecUon 4Ot(b) of the CWA anow. the

Admlniacrator or the En\ironmellial
Pra!ect!oa Apncy (EPA) 10"aruler
Idminl'''ation of the leclioh 40t permit
propam for dilcharaea into certlin
... Ie,. of Ihe United StalH to qualified
11.les. (The prolflm ClMot be
trInIferred for lhoIe wII ..,.. which are
pres.ndy Qed. or lIP. !u&cep"t-'-' 10ule
In tbr.iT nalur.1 condilicm C'rby
fta5o~ble Improvement al • me ...,. 10
1IInirort inten!l!h: or rore.lp commerce
Ihoreward to their ardinuy tush water
DUlrLlncl;,dln,.11 WAI",.. ""'hichare
.ubjt.!ct to the ebb and Dow cr the lide
.hara:ward 10 the hiah lide line.
lndudin, wel"lnd~ a:tjlcent there'a,"
See ., CF1t rarts 233 and 124 for
pruc ..dUrll' relfulationJ for tranererrin,
Scaiur: CDCp!."I"alDl to .laIH. Om:e •
.IDIe"" :OC ptoPZD I. appro\'ed and In
efJl'cl. the Corpl Gf£Dsineen will
.u!~hd ptoceSlinl uf Hclion 404
apphr.ati.'ns in da,. .pplie-ble WIle"
and ""ill transfer pendin. applications 10
lhl: Iiale IlIenl."Yre'pcm.fble lor
.dmini&tf!nn&the ptop-am. Diltrict
enainecn wiU "li.1 EPA IDd the ItllH
&II &:sy wa)' pracliClt.le 10errecl transfer
anc! __til dueJop appropriale procedure.
10 ensure orderly and upedilioul
traonsfel.

)
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po'enlill Ipplicen., to (Onillci Ihe
diltricl enalneer or the re,ulatory alarr
element to reque,' pre·applicalion
cor:,"haIlO:"l.Upon receipl 01luch
requesl. thr di,'ric' en£meer will usurr
the cond"cl or an orderly proc:eu whlcb
mil' in,·"lve olher 1111111 elemen'l ..nd
arrecled .senCie' (Federal. Itale. or
local' and .he p!lbllc. Thil early proCeS:1I
.hould be briel but .horoulh 10 Ihat tI.e
porent•• 1 applicant m.y be.ln '0 aileSI
.he via~i"'y of lome 01the:more
O!"rioul porenU.1ahernalives in the
application. The di&lricien,ineer wiU
endu'.:or .• ' this It ..,e. 10 provide the
potential applican' WithaUhelpful
infonnalion necessary In punuin, .hl:
application. Indudln, flClOrswhich the
Corpl must cOllJider in Its permit
deci.lon malti", process. Whenever thl!
diltrict en,lneer beCtJmes.wa'_' of
planninB lor work which mlY require a
DApermit and wbich lI'IayInvolve the
preparation oCan en\'ironmenlal
doc:umenLhe ,h.1I CtJntac' the
prindpal. Involved to ad'ile them of the
requIrement lor the permlt(,) and the
aflend.nl public interell re"Jew
IndudinB the development ol.n
en"ironmental document. Whenever a
potenlial Ipplicant indl:::alel the In.ent
to lubmit an application (or worlewhich
m.l' require the preparation of an
environme:1t.1 document. a sm,le point
of contact .han be de.ipated within the
di,tricrl re,walory Itlff to effectively
cocrdinlte the relulat0rY process.
indudlnr the Nation.' E,w;ronmenlal
Policy Act (JII"EPA)procedurel .nd all
attendanl re\;ewi. meeim,s. hearines.
and other actions, indudinathe .copins
process If .ppropri.le.leldm, to a
decision by tbe diltrict enpneer. Ellorl
devoted to this procell Ihould be
commensurate with Ihe likeUhoodof a
pennll application actually beiDl:
lubmilled '0 the Corp., The reBullu'~
Illrr coordin.tor .h.1I mlln .. ir.en ope:")
relalionship with each pOlential
.pplicant or his con.ultanls 10a. '0
assure that the potenUal applicant ••
fully awart of the lubl.ance fbo.h
quantil.tive aad qualhaUve) of the da.a
required by the district enBineer for UII!
in prep.rina an environment.1
anelamenl Dr an environmenlal impact
stltemenl fElS, in accordance with 33
CFRP.rI ZJO. Appendix B.
(c)App/iCtltion fDrm.Applicant. for

.11individual DA pennits mUI' use !he

.Iandard application form (ENe Form
4345.OMB Approval No.OMB 4~
R!M2O).Local varia lions of the
applica.ion form for purpOteS of
l.cilitaUn, coordination with rederal.
llate and local a,encies may be undo
The .ppropria'e rorm may be nbt.ineci
!r.omthe dislrici office h.1Itna
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Sec.
US.l A;.pliCllioN for permll'.
us.z Proce... lnl of application,.
US"" "'blic notice.
UU Conditioni... 01penni Is.
W.5 FonDI 01permlta •
UU Ovrllionof pennlt,.
m.7 ModifiClliun. ,u'peMion. or

N\'OUUI)n01penn" •.
325.. Authority10' .. ue or den)'pennil'.
US.. AvthorilJ 10de.ennine juri,dic;lion
:m.l0 "'bJief.)'.
Appendi. A-Permll FormInd !\peci.,

Condllicma
Appendix ~Reac",ed (ForFUlureNEPA

Reld·lion'
Appendia C-Reterved (ForHIStoric

Prope,.ic. RefVlIl.lonl
Aulllori'y.11 U.S.C.401rl "1;.;331!.s C.

1344.11 USC 1413.

f 325,, AppllAUor.1for permit..
(a) Crn~1GI.The procellllll

proc:edure. of lhi. Pari appl)' to a!'l)'
DepltUDent of the Army (CA) pennil.
Special procedure. and additional
information .re contained ill 33 CfR
Partl 320 Ihrolllh 324.327and P.rt 330.
Thi, Part i.erranled in the ba.ic timilll
lequence lind by the Corp. of
£nalnee,., in procellina a"plications (or
DA pennit •.
(b)Pre-opp/iCtllitJII COlUullation (Dr

IIIDjor GppliClJliofU. The dll met ata ff
elemen' hi villi responsibility lor
aclminilterin .. pracessln&. .nd enlorcina
fed.rall.wl .nd resuJations relatina to
the Corp. of Enllnecn replaco')'
proJl'am Ih.1I be available to advile
votential applicantl of atudiel or other
intonnaUon loreleeably requirfd {"r
laler Ic:fere! .ction ..The dis.rici
qineer will r,.ablilb local procedure.
and policies includina appropri.te
publicity pr0l:r.ms which will .110...·

for further coordinalion wllh the
Admlnistra'or, "EPA.and deci.ion. The
reportlorwardln, the Clse will con lain
the analYll1 of whether there .re olher
economically feasible m~th"d~ or siles
1V6Uabieto dispole 01 .be dred,ed
mlleriAI.
(d,C/tirf DfEnlineers review. The

Chiel of EnJineen Iball evalul'" .hr
penn It .ppllcatlon and ma"e a decision
to deny th~ pennfl or rtcomm~nd It!
I..uanee. IIthe deci,ion of the Chief 01
EnJineen i.thai ocean dvmpln, althe
proposed dilpo .. 1.lIe II required
becau.e 01 the ""availablli.y of
economically feallble allem,twel. he
shallao certily and rtqves. Ih.tll:e
Secretary of the Army ltd. a ...·.Iver
lrom the Admlni"r..alor, EPA. 01 the
criteria or of the criticel.lte desiln.lion
in accordance with 40 CFR 225.4.

PART 325-PAOCESSING OF
DEPARTMENT OF THE ARMV
PERMn'S

I314.' Specie'ptOCflfure ..
l11e Secrel ..r)"of.he AmlYh..

dele,alrot '0 Iho:Craief01En,ineers the
authority I!)'IStI~or deny ncUon 103
perini". Thr lol!t'",inl ..ddj.ion.1
procedllrel shllll .110 be .pplicable
uncler .hil re,-.d•• :on.
fa) Pub/I..' n'lIce. ror .1I.ppJiceljons

for .ec.ion J03 J:cnni••• the di'tric'
enl:ineer ,,·m j~sue • public no.icr which
,hall con:ain .he information Ipeciried
in 33 em 3ZS~.
(b)£"tJ/utJlic.'I AppJicatiuns lor

perm:!, lor .he tr.nspor.ation 01 dred,ed
m"e,~,,' lor .be :'C'1l05e01dumpilll i. in
OCelli "';d~:s wll: be evaluated to
de.~r:::!r•• '. "r:."er Cbeproposed
durnp=:>i>;m u~l~ason.bl.7 delrade Dr
end."f:o!r Jlur.:~nh:tallh. wallare.
.meni'ic!. or the mol;;n. environmc:n•.
ccoloSica! f)','em, or economic
po.enth:liric:i. Cos.ricl ensi!'lcera will
.pply the m!eril ~ltlbUlhed by the
Acimfnisualor of EP,'\ pU:lu.nt '0
accUon 10:01 t!;~M"rme I'rotecliun.
Relearch and s..nc.tuari~. Act of 1972 in
makinBIJoJIeYllluation. (S~e 40 CfR
P.rts ~22CJ) \""here ocean dumpln, il
detennined 'v be r.c:e.:.ory, the dislric.t
enlineer "'iII.to U:ee:cte:1CfEasible.
• pP'Qfydilp" .. 1~i~u UI!q the
recommend.!io:"ll 01 the Acimin!.tr.'or
purlUant to seclion lOZ{,)of the Act.
(c) Er"'A I'e"irw. Wbel3 the Relion.1

AdmlniluAtor. EP,~. inaccord.n~ "'hh
40 CFRm.l(b,. advises the district
ensineer. inwritir;ll. t!,atlfte proposed
dumri." will co~pl)' "'it'h the cr....ri•.
thE district en,ir.eel will complele hi.
ev.luaUor. 01 the aptlUcation un;ler Ihi.
pan .nd 33CFR Part, 320 and 325.Jr.
howf\·er. the Regional AdmJni,u.tor
ad,·ile. the dlslricCen(lneer. in "'Titin,.
tha! 'fir prcposed dumpina doel nol
c:om~')' ,,;Ih th,. cri.eria. the distric.
enflineer wiUprt'ceed al follo"'I:
(l) The c!istric. en,incer "'ill

determine whIther then il .n
ec:onomically leadble .UemativP.

+ lI'Iethodor 'lie ",.i1able other thin the
proposed ocean dispo.al site. Jr there
are other fealible ahemetJve methods or
altel avail.ble. the diltrict eqineer will
evalu.le thl!m in accordance willI 33
CFRPI'" 32D. 3~ 3Z3.and 325 and tl:i.
Part. al appropriate.

(ZJ u the diltrict cflllneer detenninel
thlt there i. no economically fe.. ible
.ltenplive method or life avanable. and
the propoled pr"i~ct i.otherwi., found
10be not contrary to the public interelt.
he will .0 .dVlsP.the ReJional
Administralor seltilll forth hll realon.
f.. ,uch de.ennination. If the Relional
,..dminilU".lor hal no. renloved hil
objection within 15 daYI. the diJtrict
enBineer "'10 subml. a report 01 hi'
delennin.nion 10 th,. Chief 01En,ineen
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dumpln, criteria. Such Iddltion.1
Inlonr..tion ml)' include ~nvironment.1
dill and inform. lion on Iltemlt~
method. Ind I!te••• m.y be necnll",
for Ihe preplretlon of the required
environrnentll doculMnt.lion.

fO Fet!s. Fee. Ire required lor penni ..
under .ection 40t of the Clean Wiler
Act. leclion 103 of the Marine
Protecllon. Rueerc:h and Sanctu.ne.
Acl of lV72. II amended. and leclion. t
.nd 10or Ihe Riven and H.rbon Act or
1_. A fee orsuJO.oo ,,'m be ch'ra~d
when the planned or ullimete purpolC 0'
Ihe profect i.commercl.1 or indu.trill In
nlture and Jlin .upport oloperltlon •
Ihal C.J\;jrl.for the prodUction.
di.ttiLeuli:lnor .ale or 1D0e"or .. mee •.
A S10.:lO It:ewill be charafl! lor permll
.prticatlon. when lhe propo•• d work I.
non-commercial Inn.lure and would
p::wid, perlonal bend .. thai hIVe no
COMection"'Ith a commerci.I
enl~,,,ri.c. TIw finll decillon a. 10 the
basil ,.,r a fee (commercial VI. n('n·
COD:r.lerclal,.haJJ be .olel,lhe
re.pott.lbilll)· 0' the dl.tricl ensineer. No
lee "'111 be cha,.ed lithe applican.
wi.hdr.,,', the appllCition at any lime
prior 10 Illuance of the permit or If llIe
permit .. denied. CoUeclionof the lee
wlll be delened u,,"ltllthe propn.ed
actMty hu b.en ddennlned to b, no:
contrlry 10 the public inlerelU.tuJllplerea are DOl IQ be cha,.ed If more than
one,law il l;ppIIClble. Any modification
IlplDClnt Inouah 10require publication
or • public notice "ill al.o require a fee.,..;~'re will be asulled wllea a permit I.
tranaferTCdfrom one property owner 10
.nollle,. No leel "'ill be charred for time
ell:tenslonl.,eneral perml.. or lellers of
pcrmlilion. Alendell or
iDltn&mentaUtie.of federal .• tlle or
locil .oyemments will not be required
to pay Iny fee in connerlioo wilh
permill.
e 225.2 ",_,sing of appllCltlOnL
,.) Siandord prot:~t!uns, (II Whe.. an

.ppllcellou 'or. permit it received th,
diltrict elllineer .hlll immedialtly
alllip II• number 'or It:!entifiullon.
awowle. receipt thereot ~nd .d,·i.e
the Ipplicant 01 th.. number alS'sr.ed 10
It. He Ihall riYiew thr a",pllcation lor
completenell. and if the Ip.,iication iI
incomplete. reque.' from the apphclnt
within 15 cUYIof recelpl of the
application Iny a:ldillonel informl""n
ncce ... ry for further proc .. liJij:
(2)Within 15 «bYI or receipt of .n

.ppiaCllion lhe districl ensineer WI:I
either delemune th,t the applicallo" i.
complett (,ee 33 CFR lZS.I(d)191ano
issue. public notice as rlucrtbeo t~
I 315.3ofW. Part. un!ell ,pecir.clI!J~
f'llempled by other provisionl "r t',..
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deKriplion mu•• include Ihe "ee of. and
'pcr.iric .Imcture. 10be erecled on. the
lillor "Iatfonn.

1&) If Ih~ Ictiv"y would involv~ Ihe
consl,uclinn of In ImpoWldmen'
IIn:cture. die Ipphcent mlly be required
tn d~mor.'I,.te that the etruc.ure
cumplie. wilh ~Itlbli.hed ct.I, dam
,,'el)' criteri. or thaI Ihe structure hi.
been de.lped by qu.Ulied persons and.
ill ."propr;ltc: ca.e., IndeperuSenlly
n:\'icwed (and modified II th~ review
would Ir.diclle) by 'ImJllarlr qUIlUred
pt!tIOnl. No .pecific dnian uileri' Ire
10 .,_ pre.cribed nor II an Independenl
delliled en,inee:ln, rc"iew to be mlde
br the di.trict eRRineer.
Ii)S/R:rt1lun 0.'1 tlpplicCJlion.The

.ppbcallon mull be liped by Ibe
penGn "'hD dClirel 10unde:tlke Ihe
propoled acllvi.y (I.e. tbe Ipplicant, or
b)' ~ dul)' aulhor'07.edapent. When the
appllcenll. represenled bl an Isenl.
tt:a: Wormatloll wJtl be included in Ihe
Ip¥ce prodded on the appliCitlon or by
•• eparalf wrillen ltatement. The
.Ip.ture or llIe aprllCint or the .,ent
will be an amrmlUon thet the applicant
po••e,lle. or will i)nlle .. Ihe requi.lle
. pnrpen,. Interel' 10 "nderukc Ihe
Idlntr p:opolCd In the application.
caap. "'I:e,e the land •• re WI~er the
control of Ib Corpl 0' Enslneen, In
which calel the dlltric1 In,ln~r win
coordr.,,'e Ihe tra"de: 01 the real elillte
and the permit action. An applicalionm.,. Inch.de the IctMty of more than
one OWMrprovided the c.':ar.cter of the
Icthity of each owner i••I:nilar and in
the s.me Icnetal area Ind elch owner
lubmltl a .lltemenl duilnltins the
'Ime IlenL

(a) If Ih~ activit)· would in"'olve the
constructi"n or placemenl of fin .rtlficial
reef. al defined in 33CFR 322.2(.). in Ihe
n.vi,.hle Wilen of the Uniled Slllei or
in the Wilen overl)in, t.lzeouler
r.onlinenl:lllln~lr. the'lpplication mUll
include p:ov"iona 'or .iti",.
constructln8. monltorihl .• l1dmanll;.n,
tbe .nllicil! reef.

(IIJ Coml,:ele orl'licotioll. An
.pplicalion will be determined to be
corr.r.lctl! "'I;('n • .:ffident informalion il
"'C'ei"ed tn i.,ue I s:ublit nDtice (Sec 33
O"R ~.':!Jj.:;d 315.3(1).)The juu.nte
of a pub!I'- notice ,,·m not b~ dela)'ed to
obtain ir.i.mn.tion necesSIty to 1
nalulte In application.
(~)Add,:ionDJ i:r/onnalion. Inaddition

to tite information indica led in
paraBtGJ'h (dl or thi. ICClion.llIe
applicanl .. ,II be required to tunulh
only IVLh1~.tion.J Inlormation a, 1M
C:illric:tensinur deem. es.ential 10
,,",~L.eII pnhl!t ;ntr::reltdeler.ninllion
Includ,ng, "'Ju:rt' I&pplicable.I
d~terminallon or c"mph.nce ,vilh llIe
flection 404(blll) I,.:dl!linel or oce.n

)

)

jllrisd.ction over the Wilen in "'hich the
Icl,vl:y It proPOlfl! 10be loaled.

• ~rl.ln activitiel hive been authorized
by leneral permll. and do nol require
lubmiuion of In apphCllion lorm bUI
may require •• eplrale notification.
(dJ Conl,nl o/lIpplicolion. (1) The

• "plicalion mUll ir.elude I complele
delaiphon or the propolCd IClh'Jly
includlJ1l neeenary drewln" .• .lu:lcbel,
vr pl.n •• ulI.cienl lot public noli"
(dcllliled e~.ineeril1l pl.n. lind
'pecilica lioroSlire nol ,equired): the
lou""n. pulpoae 11M need lor Ihe
prop.)lc:d lell"Il: Ichrdul:n, ollb"
leth"ily; Ihe nlomeaand .ddre ••e. or
• djoJininaproperly o\\"nel"l:Ihe IncatJon
and d;I.Ie::,,:o,:i 01 Idinenl uru::lurcs:
•",d • hll r.! luU..,r'..zaUor.lrequired by
olher re~C!rll.inlent'lle. "lIle. or ICK:II
I,er.cilfl r&o: LlaeworL.,Jncludins III
.pillO"':' ,ecel"eJ or den••" "reody
milde, See 13%5.3 for Informllion
required te be In pilblic noticc~. :llstrict
and divllion en,inf!en lire nol
au:horized to dC!\"t:lopadrillion.:\1
in!ormo:tion 'OnDI bul Inl,. request
.pecific I::formltion on I clle-by-c: .. e
buil. 'See I3:5.1!e)). ..
j:) •..n aelivilles "'hlch the applicant

plana IQ undu:;alce ""hich are
reA.oMb:)' relAted 10 ,I.e .. me project
anti for ,,:hic.~a D.~permit "'uuld be
re:ouJredshould le In::kded In Ihe I.me
permit apj)iitlti:nl. Dutrict en,ineerI
.ho\:!d rejec!. al !ncomplele. ac,. permll
application w,..!c~f;lIl. to comply witb
lh!J requlremenL For example. a pennlt
• ~pUcelion for a marina "ill include
dre~.inl ,equired lor &&;cel.at well al
an}' fillalloeilted ""jlh con'lruction 0'
the marina.
,l) If the ac1h"ltywuuld la"o)\'e

dredJin. in n'''·"Ible .. ·.'en ollhe
United Stltel. Ihe application mu.1
include" description 0' the type,
composilion and quantity or lbe materill
to be dred,ed. the method or drcdlin,.
and the .lle and pian. for dilpo ..al of the!
dredaed mllenal.
(4) If the ICllYil,.would includr the

d;achl,.e of drcdsed or fillmaterial inlo
Ihe walers of Ihe United St. Ie. or the
lIInlportation 01 d~edsed m.lerill (or
I~e purpOH 0'dispolins 01 II br ocean
""Ie:'l Ihe application InIt.I include the
.ource or the mlle"al: the PUlp"&!of
the diseha,.e. I ducription of the I)'pc.
compositjon and qUlntlty of the

• m~te"at: the method of "In.port.lion
.cd disposal 0' Ihe m.,er'll: Ind the
localion of the di.pos.lsl:e.
Certificalion under ,eelion 40t of the
CI... n \\·.Ier Act il requl~d lor luch
d:sch."e. Into wltera or Ihe United
~:I!e-S..
I~I If the IClh'ily ",.uld inc.ludl!Ihe

•....Ias;"'c~!ond. filled are. or pill!!nr
R:)II'lIupporled plalform the Proll!ct

)
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llron, public Inlere.' In Ihost cales
where the applic.tion " forward~d Inr
decilion In the lonn.t prescribed b)' Iht
Ctllef 01Ensineers. Ihe report will terve
•• Ihe SOF' or ROD.OlSlrlct en.inters
will,enerally combine the sor. (r
environmental a.. eumene. and rtndJftS'
of no liBnllie.nl imp.c' (FONSlj.
4oc(b,U) ruideline IniIYlil. Ind/of Ihe
criteria lor dumpll1l of dred,ed ml~eri.1
in ocean w.lers Into I lin,le docum~nl.
(7) If the final drclsion i. to den)' the

permit. the applican' "ill be Idvl,ed in
"'TiU", of the reason(s) for denill, 1IIhr
fin.' decision il 10Illue the permit and
• It.ndard individual rermil form will
be u.ed. the,ollluinl offiCialwill forward
Ihe penni. 10the .pplicanllor li,n.'ure
accep.ins th~ condition. or the permit.
The pennil I. no. v.lid untillianed by
the illuinl officill. Lel:er. of pennillion
requl~ only the .ipatun 01 the ilsulns
official rin.1 Iction on the pennit
applicalion Is t.'.e .Ipllu~ on !he lener
nOlif)'inSthe appliclnt of !he denial 01
the pem:it or lip. lure of !he illulnS
officill on the authoritin. document.
(at The di.'riet enalneer "'ill publilh

monlhly I list of pmDil, ilsued or
denied durinsabe pre\'ioul month, The
IIsl will idl!n!lf)' each Iclion b), public
nolice number. nlme cf Ipplit.an1. and
brief description of Ic!i\'ily involved. It
will also I':otethlt rele\'lnl
environl:'len'll documenll and !he SOrl
or ROD'. Ire IVlillble upon ~'rilten ----..
requ~s: and. ""here applicable. upon !hr
payment or admlniltraUve I~el. Thi. Jilt -...._/
",·m be cbst!ibUled 10III penonl who (
may h,,'p an interet: in Iny of !h~
publac noticel Ii'ted.

(9) Copie. of penni" will bot h1nulhed
to o!her Iseneie. in appropn.h: ea.eI II
'oUo,,":

Ii) It the letivit)· in\'olvel the
CO:'lll1\lctlon01artificial Island,.
Insl.llalionl 0: other de\'ices C::I .he
ouler continentalll,elf. 10the DI~.:tor.
Defense Mappil1l A,cnC)'. Hydrosraplli::
Center. Wuhin,ton. DC203510
AUen'liion,Code NSl2. and to the
Charting Ind Geodetic Services, NI
CCm. National Oceln !>erviu NOAA.
Rockville. Maryland 2Oes%.
(ii) II the .ctivity involves 'the

conltrue:ion of .lNcturel to enhance
fi.h propllation le.l~ fishinl reers)
lion, the cout. of !he United St.te~. ,,,
the Oefenle M.appinaApncy.
tfydrosrlphic Center and Nalion.1
(lcean Service al in paraar.pb (a)19I1i)
of thi. uction and 10 the Director. OffiCI!
or M.ri,,~ Recreltional Filherie •.
NeeiDnalM ,'!"II!Filhcri ~ServlCC,
\\'.,n'l\elo ... Ut.: 2Dll~.
(iiiIIf the Ictivily invnlve. the

ereclion of an arrill "Insmi.siol! iine.
IU':-'IIel'Bedcable. or luomerJed J.ij\l!l:n:
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.lIlemenl unleSi II i. inrJ\:ded within a
Clle,oric:al ellelusion,
(5)The di,"ie' ensine", will allo

ev.aluate the Ipplic.IiDn 10determine
the need (or. public hea"." pursuanl to
33Cf1lPart 327.
(II)After all.hove acUon. have been

completed. tbe dis.rict en,ineer will
delenrune in Iccordance wilh .he record
.nd appliCtlble relulation. whether or
nol thr permillhould be IlIue~. He Ihan
prepare a Itatemenl 01findil1l1 (SOy)
or. where an EIS hI. been p:epared. a
record of decilion (ROD),on IU permit
decilion., The SOF or ROD Ih.n
indude the diltricl enaineer'l view. on
abeprobabl" efCeclof the proposed work
on abepublic fnterellindudini
conformily with the pidelines publilhed
for the daschlrae of dred,ed or fill
anllerill 'nto walen of the Untied Slal~1
(40enPlrt 2JO) or with !he crtteric lor
dwnpil1l of dredsed analerial in oc~an
walen (40 CFR Partl 220 to Z.29). if
applicable. Ind the conclullon. of the
diltrict ena'neer. The SOF or ROD Ihln
be daled. Ilped. and included In the
record prior to flnllactlon on the
application. Where th~ dj,lrict e."lneer
h.. deJe'lted luthorilY to 'il" pennit.
lor and 'n hil brhllf. he mly Ilmnarl),
delrsate the .il"inl of the SOF or ROD.
If a district enalneer mlkel a deci.ion
on I permit Ipplication which II
con"aiy 10 .... Ie Drlocal decilion. (33
en 31Um"IZJ. (4)J.the dlltrict
ensineer ,,'m indude in the decision
docu."nen.the .fl"lficanl nltionalil,uel
Ind explain h~w the)' ate overridil1l in
Im~ort.n:e. If I permit il "'·llTlnled. !he
diltrict ~ns!neer will determine the
.peeial condition •. if an)', and duration
""hich d:ould be incorporated inlo the
prrmiL In accordance wilh the
authoritiel arecified in Section 325.8 of
Ihi. Part. the dllUlct enlineer will take
final .cllon or 10""'ard Ihe eppliCition
wuh II! pertln~nl commen's. rec"rds,
Ind Iludiel. inclucLns!he fInal EJS or
en\·iror.mentll IIISllllment. throu,e:
ch.Mel. 10 the officialau!horized 10
m.ke abe final decsion. The report
forwlrmn, the .pplicalion !;)r deci.ion
will be 'n a f~nnal pre.d&,,,d b~'the
Chief of Ensineen. Diltrict ..nd dh'lliol'
e""nee ... wlU nollfy the Ipplicanl and
Interelted federal and stale asenciel
Ibal thr IppliClticm hi. been forwlrded
tu hi,her headqulrten. The dislrict or
division ensineer miY. II hi. option.
dilclose bi. recommendltio:'l to abe
nt-WImedii and o!her inlerest~d plrli~s.
with the Clution thai it it nnl. a
I'P.commen"ation and not. f,nal
dedsi"n. Such dISclosure" encow"l'eoJ
in pennlt ca.e~ "":-'ichhave become
contro\'ersial and havr. been !he subfecl
of Itonel in Ihe mt>di. or have 8enl!r.'e!l

re,ul.';on ot 'h,,' il is incomplete .nd
notir~·th.· err""'"' or the inlorm;tion
neren",,) fClta cOI.~pl"te.pplication,
The ci.slrlCIeR,mee, ""il!,lSu" •
su",I~menl.l. rev,nd. or correcled
pub"c neuee if in hiS\'jew there i••
ch.nlle in Ihe ap~llcalion dal. !h.1
would Illee' the public's ~vjew 01 .he
proPOS1l1.
(l) The d,strict en,ineer will consider

III co:nmenll rec;eived in responle '0 !he
public notice in hi•• ublequenl .elions
on the Fermil Ipplicllion. Receipl 01 !he
comments will be .ck.nowledsed. If
.ppropri.te.lnd the)' ""ill be made.
p.rl of .he .dminis" .... e record of !he
.pplicanon. Comment. received Ii form
letters or pelilion. ml)' be
IdtDowled,ed .1I .roup to the penon
or or,lnixllion responlible for the lorm
Ieuer or pelillon, II commenll relate to
m.allerl within the .peci.1 expertiae of
another feder.al .,eney. the dl.tricl
enslneer ma)' aeek Ihe advice olth.t
.,enc),. II the di!lrict el1lineer
delermine., based on comment.
recelved.thlt he must hne the viewl of
.he .pplican' on I plrticullr inue 10
mab a public intereSI delennin.tion.
!he Ipplic:.n! will be ,iven Ihe
0l'portunll)' to fumish hil viewl on such
issue 10the dIStrict en,lneer (see
I325.2(d)(5)).AI the earliest practic.ble
lime oaber luLlllnlive comments will be
f::mllhed 10the Ipplicant lor his
Inlonnltion and III)' view. he ml)' ""ilh
Ie offer. A lummat)' of the co:nments.
Infr IClu11leiters or por.ions thereof. or
rrpreser.talh'e comment l~n~:I may be
fumilhed 10 the at:~llcant. Tlte applicanl
n,a)' voluntarily rll'ct 10con!lcl
objeclon in an aUtmpl to resoln
objectionl bUI".'•." r.OIbe required 10do
I::. District en,inerrl "ill enlwe I~U:IIU
pllrt,el are Infor.:':ed d.lIl the Corps
alone is resl'o:Jsible f"r ruchlntt a
drcisiun on the r,eri:, ClfIn\'
ap~':icihon Tne dj~'r.cl eniineer mlY
all;) offer C:-f1)S,e~:.I~IO'1·Iliff to be
present al mnlln~5 t,!,ween appliClr.ts
and oblrCIDf!. wher~ appropriate. to
pro"ide :r.for.r.ation on ab~process. to
m~,il.:e tI.i!uences. or 10 ,ather
in!urma.lo:; Ie a,d in the deci.ion
prDcrlS. T!1edistrict en,ineer Ihould nol
delay proeP-lSing01abeapplicalion
unle!S the applicant requelts I
~relSonable dele)', normall)' nolto
e.ce~d 3U d.a)'s. 10provide additional
infonnallon or comm~ntl.
(4t The d,strict enBin~er"'ilI follow

Ap~endill R of 3l CFR P.rl 2JO for
environmental procedul'Cs and
doe""'~"·.hon r~qu!-edbr t"~ ...:..',,,na'
r.nvlronme",.1 Pohc), Act of 1969-A
dteis,on 01' • permil appllcalion wiil
require either an e:wironmental
ISsessmrn: or an en\-ircr.mrnlal implct
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Ih~d••lric' en,ineer IhlU nOlmike a
finll deci.ion on Ihe application unlil
Ihe dillareein. plrtiea hIve hid an
opporlWlily 10 ulili" the procedure.
.pc:cified by the CZM Atl for reaolvlftl
IUch dl.l.nemenla.
Iii) .f .he applicanl ia nol I federal

Isencyand the Ipplicahon involvel an
aClivil)' aaechJIIlhe CO.llllzone, the
di.lricI eRlineo'erIhaU obtlin from the
appJiClnl a certification lhal hi.
propoaed aelivUy complin with and wiJl
be conduCled In a mlnner thll i.
con.i.lenl with the approved .1.le aM
Pro.,lm. Upon receipt of the
certlfica lion. the di.tricl erllineer ""ill
'arw.,.d I copy 01 the public notice
(which will Include Ibe applicant'.
certUicalion alilement, to the "lie

• coulIl zone a,enC)' and request III
concurrence or objection. If the 1IIIe
.,ency objectl to the certification or.'1""" I decilion lndicalina thillhe
propo"d activlly require, further
review,the di.tricl enaineer .hall nol
••Iue the permit unlJJthe Iiale concurs
with the certiliCllion ,lltemenl or the
Secrelal)' of ColNhlrct delermlne. thaI
Ihe proposed activUy il con.islenl with
the purpD,e. 01the CZM:Atl or I.
fteCnlal)' in the inletell 01 n.lional .
lec:urily, U the .lIle a.eney fail. 10
concur or object to a certificahon
"Itemenl within Iht monlh, of the .IlIe
aJeDC)". receipt of the certification
Italernc:nLIII Ie l.enC)' concurrence
with Ihe certification 11.lemenl .hall be
condu.inly presumed. DtitriCI
enainee,. will lel:k IJTI!emenl. with
.1.le aM .,eneies that the .senc)".
failure 10provide commen.. durin! the
public notice cOlNhenl period will be
t'oDn.idereda, a concurrence with the
certific:atiO!lor waiver Df the n,hl 10
concur or non-concur.

(iii) If the .pplicanl i.requuli", •
penn it for work on Ind.ln reserv.llon
lind. ""hleb 1ft indie coII:al1one, ch!
districI entineer IhaU t:'ell tht
appliClttoD in the lame manncr II
pre.cribed lor a Federal.pphcant in
p.ra"apb (b){2)(i)of thi. aection.
However, U. ~e appJiClnll. requulina •
permil on Don·aultlnd.an Ialld•. and
the .tate CZM .,enCl' bn decided 10
a"en juri.dicttODover .uch land•. the
di.trict en,ine., .baP treal the
application in the .ame manner ..
pre.cribed for a non-Federal Ipph':ln:
in p"aar'ph (b)(2)(ii) of tJW .echor. ..

(31HIS,oric nopertit:l. If the prepoted
activil)' would involn Iny propeny
lisled or eli.ible for Ii.tins in Chf
Nltionll Rqiller of Hilloric Piece'. ::It
di'trirl "nsin~erwU! procred ill
accord.nu with Corp. National
Hillonc Pre,enillion ....cl impl~mC'nli'.{
re8\l1,Uons.
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nece""yln In.ure complilnce wilh
IPrli,... ble ""aler qUllily requiremenls. If
Ihe impcKilronor condillon. caMol, tn
Ihe dll,riCI en.ineer. opinion. inlure
luch compliance, he wiIJdeny Ih..
pennil.
Iii' No permit will be "In led unlil

required certification h.. been obcalned
or hi. been wllved. A waiver mly be
e.pliclt. or wUIbe deemcd 10occur II
the certJr,"" a.. ncy fIn. or refuse, to
lei on I requell for certlfiCllion within
Ilx'y dlY. a'ler recelpl of IUcha requell
unlell Ihe ditlrict eJllineer delermlne. a
,harler or IOJllerperiod I.realonable
lor the IllCe to act. Indeterminina
whelher or not a waiver period hal
commenced or waiver h.. DCCWNd. the
dl,triel eJIIlneer will veriI)' that lIIe
certllyiJllaaeney ba. ftcelved a valid.
ftque.1 for certification. It, however.
lpedal drcumllance. IdenlJfied by the
di.trict e",lneer require thai Idlon an
In Ippllr.allon be laken within a moft
JlmJledper'od 011Jme.the di.trict
enalneer lbaD determine a rea.onable
It'ller peri.xl of time, advlle the
certifyln,t .pney of the need lor action
by a panlcular dlle. and that. U
certification IInol received by thaI dale.
IIwWbe col:lidered that the
requiremenl for certJfication h.. beCtI
",'alved. SimUarly, U Jl .ppea,. Ihal
dn:umstancel may re.lneably require a
period of time lonaer than Ilxly d6ya,
the di,bicl eQlinee:. baled on
Information pro,·lded by the ccrlilylna
I.eney, will determiDe e lonaer '
realOnable period 01 time. nol to Dceed
one year. at which lime. waiver wm be
deemed to occur.
12lCoaSloJZone ManoJlenl~nt

Co~u~nCJ'.lf the propo.ed IClivil), II
to be undertaken in a IClle oper.hn,
under a coastal zone meatemenl
pro".m approved by the Secrelary (lr
Corr.merce purlulnl to the Coutll Zone
Manalemenl (CZM) Act (see 33 CfR
320.3[bJl, the dl'lric:l eDi:neer .hlll
proceed •• follow.:
(i) If the applicanl ita federal qenc)'.

and the apphcatlcm tnYOlve.a federal
Ictivil, in or affeclillf lIIe co•• tal zone.
tJ-eelillrict ~nee: abaUforward a
copy 01the public notice 10 the .,encr .
of lLe .lIle relponaible for reviewinB
the amailteftC)' of federal Ictiviliu. The
fedeni aSency applicanl .haU be
relpo1UibJe 10Jcompl)'inl with the CZ\.t
Act'. directin for ellluM. th.t redc:,.J
."enq activitie.are adenaleen in a
mlnntr wbich IIconlillfnl. 10 th.
maximum eXlent pracdcable. WI:b
Ipprov,.d aM Pro,raml. (SH 15CFJ\
P.rl 830.' U th~ slile ."... Iotlzon!'!
aseney obj~c11to the propo,ed federal
activity on :he bali. Ofit..mconlillency
with the II.Ce'l applo.e~ CZM ProFaen.)

)

l

)
);
I

..croll a n..villablt "'·.I~' of Ih~Unll~d
S...."•. 10 Iht Ch."in, _nd Ceod~'lc
~·\·Ic:e. N/CC:22. Nlhonll Or:e.n
!-.elvic~NOAA. Rockville. MAryland
.u.e:!
(h" IIlhe aC1i\";'"i. lilted in

plr',lIphl (I)(g) (it. (il), or (iii) of Ihil
.eclion, or involv~1 Ih~ 'I'IIn'portllion or
dred,ed m.,.ri.1 for Ih~purpOIe of
dumpin. tt in ocean wilen. 10 Ihe
Ip;woprille DislriCIComm.ndet, U.s.
Co"'C,,anl
(bl Proceduns for pot1icu/or Iypes 0/

permit .ituotions -(1) Section 40J
Woter Quo/iIJ' Certlficotion. If Ihe
di.lrict enalneer delermlne. thll waler
qUllify certlficalion for Ihe propoled
acUvily .. nece .. ary und.r the
provilloni of .ection 401 of the Cun
Water Act,·he ihan 10notlly the
app!lcant and obtlln from him or Ihe
certlfyin, IrenC)' I copy of .uch
certlficatlt'n.

(I) The public nOlice for 'Ueb actlvlly.
""hleb wiDconlain I ,Iatement on
cel1Jfication requirement. (.ee
I3ZU(a)(ln, ",'IU .erve al the
nodlicalion 10 the Aclmlnl'lntor of the
En,iroftmenlll Prolectlon A,eney (EPA)
purluant 10.e:tlon 4OJ(a)(2)Drthe
Clean Water Act. I(EP.... delermlnH thaI
the ;tropO.ed discharae mlY affed the
quailly of the wale,. of an)' IIa'e other
than the illte In which th, dllch."e
wiD orilinale. IIwill .0 noUfy luch other
lillIe, the di.trict ,,,,ineer, and the
applicant, If .ueb nolice or • reque •• for
luppJemcntal iD'o~alion i.Dol
received wllhin 30 day. or iuuance of
rhe public nolice. the dillricl enaineer .
Moilla .. ume EPA h.1 made. ne.allve
delermln.tion with re'pecl 10.eclion
401(al(Z).lf EPA delf':nninel Inother
Sllie'. Wllers ml)' ~ anecled. IUth
slille hll eo da)" from recelpl 01EP....·,
noliee 10det~nr.lne if the proposed
disch'rae w!ll arrecl the qualilY or II.
Wile,. .DI' to violaIe any waler
ql:,dit~ requiremenl in luch .11'e. 10
nolir)· EPA Ind Ihe dilnicl enpneer in
"-rilina of its objection 10permU
i.IIS&DCI, and 10 reque.1 I public .
helrin •. If luch occun, Ihe diltric1
ensineer ""ill hold. public hearina in
the objeclina slile. £.xceP! II .taled
below, the hearins "'i11 ~ conduCled in
Ic=!'danc. wUh 33 CF'R Part 3%1.The
Plluel 10 be considered al the public
hurin. '" III be limited to waler quality
impacl" If ....will.ubmll U. evaluation
and reconunendltion •• t the he.rin.
wl~hre.pec1 to the l'lle's obleetion to
permfll .. ulnce. Ba.ed upon the
recommencUlionl 01 the objeclins Ilate.
EPA. and any .ddllionl: ~.;Jence
pftlltnted II the hearing. Ih~ di.lncl
e"rineer will condilion the pennit, U
issu!'!d,in .uch I mlnner I. mil)' ~

)
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DA penni! application. Permit. ,"n'~d
prior to olher (non-prerequilliel
authoriulionl by olher ."ncau ..houlc:'
where appropriale. be conditioned In
.uch manner II 10 ,i"e tholr othrr
aUlhorilies an 0pPoMunil)'10undefldr
their revie,,' withou~the 'ppl.canl r
bjt.lna .uch review by mal.1n8 (
.ub.lantial re.ource wmmllmenl, on
the ba.i. DrIhe DApermil.ln unu.ual
celt. thr di.lricl enaineer m.), deCide
that due '0 the nature or .copr of I
lpedfic propo.al. II wowd be pNcirnllo
deler lakina final action unlil .nolher
alt!ncy hal aCled on III aUlhoriZilion In
IUch caUl. he may ad"i" the other
.,ency of ~i. po.llion on the DApermil
While dele.':'inahi.final decillon.

(5) The applicenl "'111 be ''''en •
rea.onab'e time. not to Cllceed30 da)'a_
10relpond to requelt. of the dlllnCI
.",ineer. The di.lricl eqinecr ml)
mIke auch requests by certiried lelie:
and clearly Worm the applicant 1~..1I1!
he dotl nol ,e'pond with the reque.~e'"
Information or a jUIt.iflcelionwhy
additional lime IInece.. ary. then Iu,
.pplicetion wiU be con.idered
withdrawn or • fin.' dea.ion will be
made. wblchever is .ppropriale. U
additional lime il requllted. thr IiIsErlcl
eDJincer wiUeilber "anl the time.m.ke
• r",al deci.lon. or consider lhe
appiiceLion a. withdrawn.
Ie)The Limereqwements In theSt

re,watJolII are fa tehlll of calenddr
daYI rather than in term. of workin, ..-....
dey.. •
(e) .4/ll!moli"e pl'OC.'edll~s.Divillon '-r

and diltrict enainurs are authonztd 10
uac ahemallveproc:ed:an.alfollo ....SC
(1)Uilitn tilptl"l:lIssion. Lelle,. or

permiuion are a 1)11' of pennit ilS":Ird
throua)l .n abbrevialed procellln~
prGcedure wlUchincludeJ r:oo~chn~lion
with Federal and .lIle fish a..d "'i!cllfe
a,encie,. a, required toy the fish .r.c!
Wild:lfe Coord",abon Act.• neiC"U~!i~
interell ,,·.Iu.tion. bUI~'llhoJutc: t
publishi", o. an indh-:dual pubbc :lollce
nle JeUerof permission "'II! no: br uted
to authorize the "'nsporla1l0n of
d.redaed Ift.IIlerialfor thl' PUll'Cilr ,:
dumpina It In ocean wall"~S.~lIers of
pennlliiori·lnaY be uled:
(i) It. &JIOICtalel lubjt!CI10=e;;~hm:0

of the Riven and H.rb.,n Ac' ~. 18:'"
wben. In the opinion of lbe dls"'c:
e"llneer. the proposed work wouid i..•
minor. ~'ouJd Dolbave 'iBni:.c.,;-;1
indIvidual or cwnulati"e :m"a~l. Dn
environmental "aluCi. and Ihoul~
encounler DOappreciable oppotil.:m
(ii) In thOle caael Il!hjeel 10ltellDII

40t 01t1.~Clun WOo:.:r/ •• 1 .rl':l
(A) 'IlIe di,trict ensineer_ tLrt'I&.+"

CQnlult.llon with Federal and ".:1 f.s!·
.nd wildlife asenclCs. the 1:",•.•.•.a,
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may eltprell their vJew. concern!", the
permit. 'IlIe comment period should not
be more Ihan SOd.YI nor Ie.. than 15
d.YI from the dale of the nolJce.• fore
desillnalinl comment period. Ie•• than
30 dl"'. the diltrict en,ineer will
consider: (i'Whether the propo&al "
rouli ••r or nonconlloverllal. fil) lIIall
"me a"d need lor comment. from
remole area •. (iii) comment. from
similar propolal •• and (Iv) the need lor I
.ite vilit. Afler con.ldeM, the le",t" or
the ori"nal comment period. p.ralraph.
IIJ(2) (i) Ibrou,h (Iv) or thJr .ection. Ind
other pertinent faeto,.. the di.trict
,,,,Ineer may .. tend the comment
period up to an addlUonal30 day. Jl
w'lTanled.
(3' Distriet eJllineen will dec:.ldeon aU

applic.alion. Dot laler than eo dlY. after
recelpl or a complete applicelion. unle ..
(II precluded ••• mailer of law or
proce~ure. required by l.w rICebelow).
(ii, the celt mUll be refer-ed to hi,her
authori,), rlee 1325.8 of thi. Part). CUi)
the comment period I.extended. (jv) a
timely lubmiual of inform. lion or
comment. tl nol received from Ihe
a.,plicanl. (v) the pro~ .. lna II
luspcnded at the requClt of the
.ppUcant. or (vi) inform.lim needed by
the dJltricl eDllneer for a decl.lon on
the application caMOt rea.onably be
obtai:te!! "ithin the eo-d.y period. Oace
the ceuae for prt"enlins the deci.lon
from beinl made within the normal eo- .
day feriod ha. been sall.lied or
eliminaled. the eo-dlY dock wlJl Itart
running .,.in from where IIwal
lu!pe:tded. For example. If the ct'lNIlent
penod is extended by 30 daya. the .
di.tr.cl eJllineer will. ablenl other
re&traint., decide on the applicefion
within 90day. 01 receipl or I complete
Irplicalion. Cert.ln lewl (e., .• the Clean
Waler A~t. the c:!M Act. Ihe National
En\'ir:»nmental Policy Act. the National
Historic Prete",ation Act, the
Preservalion of Hi.lnrical end
ArcheolOJiul Dal. Act. the Endah,ered
Species Act. the Wild and Scenic Rivers
Act. .nd the Marine Prolection.
Relearch and Sancluarica Acl) require
procedure •• uch al 'late or other federal
",eney certificelions. public bearinas.
environmental imp.et .Iatement ••
consuJtation. apedal .Iudiet. _d tetUna
which may prevent eli.arict ensineerl
from "ein, able 10deade cert.in
applicalion. within eo dIlY•.

(4) Once the district en,sineer ha.
,,,mclentlnformation to make bil publiC
intere.I ~elermtnatJon. he Ihould decide
l!le permit apph~tion ever. thoUSh..Itoet
..senci.:. ,¥hich may h._, resWalorl
,urisd •.:lion have nol yel #ramed the;.
aUlhonnlions. except where .uch
aulhori:utlom are. by federal law. ,
prereQui.ite to maluRlta deci.ion on the'

[4J .4cU"ilie6 .4uociOled ..,;1/1FedelTll
PIOJ~cls.If the propo,ed Iclivlly would
con.I.1 01 the dred,ln, ol.n .Ccel.
chalilneland/or ber1hin, flcility
a .Ioci.led with en luthoriud federal
nni,.tion project. Ihe ach\'by w~1Ibe
included In the plaMin, and
coordinalion 01 the con.truclion or
maintenance of the lederaa projecl U) the
maximum exlent lelllbJe. Separale
notice. h~arinl. Ind environmental
documentaUon will not be required fOf
IcllvUlea ao included and coordinated.
Ind Ihe public notice II.ued by the
di.lricl en,ineer for Ihele federal Ind
I .. ocial ..d non ..federar aclivilie. will be
Ihe nOlice01Inten. to il.ue permlll for
Ihole Included non-federal dteqin,
acllvlties. The deci.ion ~'hethcr to illue
01 deny .u~ I pennil ~.!Ube con.i.lent
with the decillon on the fedctal project
unle ••• pea.1 con.ideration. applicable
te the pro!,nll!d acU"lty a~ identified.
(See f 3%'-5:=).)
(S)Endalllel'r!d Species. Applicetionl

will be reviewed lor the pOlential impact
on Ihreatened or enda!lBered .peciel
pursuant 10 .eetion 7 01 the Endanaered
Spec:.leaAc;1al amended. The di.trici
en,ineer wIDinclude a .tatemenl in the
public notl~ of hil cum!!1 Icnowled,e of
endan,ered apecie. baaed on his inhial
review of the applicelJon (see 33 CFR
3ZU(a)(ZJ).1f the district en,ineer
delermines. tMt the proposed acthil)'
would not.afiecil Jisted .pecies or their
critical habitat. he ~ill include a
Ilelement 10thll effect in the puLlie
notice. If he finds the proJlolcd atll\il)
m~' affeci an endansered or threatened
Ipeciea or their critical hable." he win
initiate formal consultltioll procedurel
wilh the U.s. Fllh and Wil:f:ife Service
or Nation.1 Marine Filherin Se,,;ce.
Public notice' forwarded 10the U.S. Fi!h
and Wildlife SeMce or Jl:ationlJlMarine
Fisheri" Service ",,;J1 ,en'r as the
requell for informl'tion on whether an)'
lisled or propoud 10be listed
endanleled or thrutened species mlly
be present in the area ~'hich would bl!
affecled b)' the propo.ed a:tivilr.
punuant 10 lecLion 7Cc)of the Act.
Reference •. definitions. and conlluhltion
pr.,cedurcs are found In 50 CFR "In 402
(c) (Reserved)
(d) Timi"6 DI pNCessilll (II

oppliCQliDIIS. The districi en,ineer will
be ,wded by the folio.. ,", time lIr.liis

• for the indicated rtcps in the rVlluation
process:

(1) The public notice wil: be juued
within 15 days of receIpt of.1I
informatioD required 10be .ubmilll!d b.'
the applicant in auordance with
p4ro8~lIph 3%S.t.(d).,f thi ...Pa••
(2!The Cl)mmenlperiod 010the Jlubhc

nolice .hould be for a reasonable period
o' lime wilhin whir" interesled partie.
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of the propo.ed IlnICture. tClthe .111nr
the Implcled waterw.), Ind depth of
water in the lrea;
(7J JI the propo.. d activiry would

occur m the lelTitorial .ea. Drocean
WIlen. a dncriplion 01 the IC:liviry·.
relalion.hip to the b.. e1ine h-om which
the temtoria' .eI ,. lIIe•• u,.d;
(I) A u.I or other ,oyemm.nl

authorizatioftl obcained Drreque.led b)"
the applicanL indudina required
certifieallOftl relative to __aler qUIlily.
COIata' tone manalemenl, ormarine
aanctuariea:
(I) U appropriate. a .talemenl that the

actlvlry it a CIIte,orical exclualon lor
purpo.e. of NEPA (.ee parl.,.ph 7 of
Appendix B Co33 CFR Part 230);

(10) A '1ltanent or the cli.trict
aqInnr', aurent Jcnowledre on hi.loric
propertler.

(11) A Itltement 01 the dl.lricl
enaincer'. CUlTCnlknowledai on
endanJCftd .pede. (.ee ISZS.2(b)(5U:
(12)A a.. tetnenl(.) on evalualion

'acton (lee I3lS.3(c)):
(13)Any other available Infonnalion

which ml)' ... 1.1inlereated partie. In
."aluallna lbe likel)' imPlct of the
propoled activity. If an)'. on faCIO,.
a"eetlna the public inlerest;
(14)The CClWftentperiod blled on
IS25.2(d)(2):
(15)A .lalemenl that lUIypetaon m.y

reque.L In wriLina.within.the comment
period Ipeclfied in the nollce. thlt a
public heanna be beld 10consider the
application. Requuta for pubhc helrinll
.hall ltale. with particularity. the
realOftI ror holdinl a public heari",;

(18) For non·federal appliClLionl in
.&ate. with an approved CZM Plan. a
.talemenl on cotnpliance with the
approved Plan: and
(11) IDaddition. for acelion 100 (ocean

dumpinaJ Ictivities'
(I) The ,pecifie location of the

propOleci dispo.al ,ite and U. phYlieaJ
boundarie.:
(il) A ltatement I. 10whether thl!

proposed dispoJlI.Ue ha. been
dealpated for ule by the Adnm:l.trllor.
EPA. panuanl to .eclion lUlie' 01 the
Act ...
(iiil IIthe propoled dilpGs.' .ite h..

.not beln de.ianated by the
.AclrDJndtratof. EPA. a deaeriplion of lbe
ellaractm.tiCi of the propo.ed dilpose~
.lle and en explanation al 10why nc;
previoUily de.ipa.ed di,pollilite .,
fea,lble:
(Iv) A brief dClcriplion of known

dredaed macerial di.cha,.,e. at the
IlI'Opo.ed dilpo.aJ IUe:
!.~[xlatence and documented ene.::~

of otht: luO,oriud dilpg •• la lb.1 h",,;+
been mad .. in the di.pgaalarea Ie., •.
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(tJ Eme,.,~ntj·pf'DUdurr •. Divi.ion
c"linecn are luthorized to approve
_pedal procelll", procedure. in
emeraeney Illuation •. An "cmeraeney"
it I .iCuatiOI!which would re.ull In an
unaccepllble hlurd 10 life. a .i,nific.ant
lOll 01property. 01 In immediate.
uniorelCen. and .irnificanl econonale
hard.bip II corrective action requiri", a
permili. nol undertaken within a lime
period Jea. thu the nonnal time needed
to procell the a:r.phcatlon und.r
.tandard proc::e urea. 1ft emeraeney
.ilUilion •• Ibe dJ.trtcl cnain.er will
explain Ibe cfrcwn.tance. Ind
recommend .peelal procedure. to the
divi.ion eftliDeer wbo will in.lnIct the
dialricl enalneer a. 10further procelllnl
01the applicatiOD."Ev,n Inen eme'leney
.llUalioD. reaaooable elfortl wUl be
made to receive comment. from
Inlere_ted Federal. Ita te, and Jocal
apndea ud the affeCied pubUc.Alao.
ulice of eny tpeelal procedure.
authorized and their raUonale II to be
appropriately pubilihed a. lOOna.
practicable.
122U .....Ic naUcL

_ _ (a) wneroJ. The public notice I. the
primary method of ac!vi."" aU -
mten.ted partie. of the propl).ed
activity for which a permit "lOU,ht andor IOlidtiq commentl aDd information
aecesllJ)' 10eyaluale the probable
impac1 on the public Inlere.L The nolice
must. thererore,lftclude .umelenl
information to Jive a clear
undc:wtandina of Ibe nature end
mapltude of the activity 10JeDerale
meaninBful commenL The notice .hould
lnclude the foUDWinlllema of
Information:
IlJ Applicable .tatulory authority Of

auth:triliel:
(21Th, name and addre.s of thr

applicant _
(:IIThe name or title, adcire.. and

telephone nWllber of the CClrpl
empl:Jyee from whom additional
wormation concernlnf the application
may be olttained:
(4) The location o! the proposed

actl\ity.
(5)A brief deicripUon of the proposed

activity. iI.purpa ... and Intended u.e.
ao a. to provide lumdent information
concemina the n.11U'C01 the activity Co
pnerate mcaninlfu) coaunent.. .
Indladi", a dcaeription of the t~ of
'lnIcturea. II any. to be erected 011 filh
or pDe c;.rDo.'·.uprtOrted plalfo:mJ .• -:.~
a de.cripUon of u,,, type. compo.itio ..~
and ~anUf)' of material. to be
ditchal1lM or &Ii.puaedoJ In the oceal~~

(8) A plan and eley.tion drawln,
Ihowm, Ib:: .,cneral and a"ecific lilt:
locaLiDt)and character of all propoaed
al:ll""ie •. Indudina the Ilu relation.hip

)
)

)

\
)

Adminiltl'ltor. Environmenlal Protec1IC11!
"acney. the It.te w.ter qu.lity
certify"" I,eney. Ind." appropri.'e.
the .'I'e CClI,'al Zone Man.,ement
"'eney. ckvelop. a "., ClrcateJOrie. or
IclivUie. propgled lor authoriution
under LOP proccdlU"Cl;

fBJ The dlilrict e"lincer I..ue. a
publiC:notice Idy.rtilin, the propoeedIi.,and the LOP procedures. requealinl
conllnenl. and ofte"", an oppgnunlty
lor publJe buri..,: Ind
fe) A.oJ certificalion hi. be.n Illued

or waived and. II approprille. aM
con.i.'eney conc:wn:nc:eobtained or
pre.umed either on a I.neric or
lndlvidual bui •.

(2)R.~ioIlQI~rmiu. Reliona' permit.
are a I~ ol,enel'll permil a. dcfaned -
In33 CFR322.Z{1) Ind 33 OR 323.2(n).
1MymlY be illued by a divillon or
dlltriC1enfineer ah.r compliance with
the other procedure. Drthi' reJUlalion.
Aller I relionll permil ha. beeD ' .. ued.
Indlvidual aC1ivitiel 'aUina "ithin tho.e
calel0rie. that are authorized by .uch
nlional permil. do not have 10be
fw1ber authorized by the procedurel of
1hJ. re,w.tion. The tllUina authority
will delennine ~d add approprilte
condltioftl 10protect the public Intere.L
When the iSlulna luthority del ermine.
on a calf·by"",, b..i. 1Mt the
concemslor the aquatic: en,1nmmenl .0
IndJc.te. be mayexereilt di.creUonary
authority 10override the relionaJ pennll
and require an Individual application
and review. A re,iooal pennil may be
revoked b)' the i••"""authorfl)' II it i.
detennlned lb.t II it contrary to the
public lnterell provided lbe procedure.
af I3Z5.7of &hi. Part are followed.
Followinlt revocation. applicatiaftl lor
lunare activitie. in area. covered by the
resionll pemit .b.U be procu.ed a.
.pplicalionl lor lncbvidual pennill. No
reaJ:maJ per.nil .ban be illued far 8
period of moiC lhan five yea,.. _
(3J1Dinll',,"~dunsDiVisionand

district enr-neen are .ulhorized Ind
encour,.,ed to dcvel'lp joint procedure.
wilh Italel and other fed..,ala,encie.
with on.Joina permit prorraD!1 for
activitin ItsO replated by the
Department of the Army. Such
J:I'OcedlU'C.mly be lubllituled ret' the
proef'dllre! in para",aph. (1)11) throUSh
(8)(5) of thi. nelion provided that the
.ub.tanti"e requiremenll of thOle
aectioDl are maintatned. D1vi1ionand
.di.tric1 qineen are alao eneouraled te.
develop manlRJnenl techniques .uch a~
Jointapney review lDeelinJ' tr
expedite the deci.lon·mlkina procell.
However. in do~ 10. the Ipplican",
nabtl I" • full public inlere.1 review and
mdepenc!c.tt d~CI .. b,· ~ diatriet o.
dh;,i ..,n "-"neer !'I'I"I' be'I"Clly
obh,~..d.· .

)
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helVYmetll baclJ"Ound readi", Ind
o'llnlc carbon conlenlJ:
(vi' An e.limlte of the len,lh of time

durin, which dilposal would continue II
the propo.ed ,ile; Ind
(vii) InformaUon on the chlr.cleri.lia

and compo. ilion 01!.hedred,ed
malerill.
(b) Public notice /0'pneml permits.

Diltrict enaineera will publi.h I public
nolice for aUpropond reaiona' ,eneral
permits and lor .iJnUicanl modifiAlion.
to. or rei.. uance of. elUltina re,ional
pemtlu within their area of juri,diction.
Public noticellor .1.lewide re8ional
permlll ma)' • ISlued jointly by the
anecled Corp. dillricII, The notice will
Jndude aU applicable iDlonnation
"ecessary 10 provide a dear
undentandinl of the propo.al. In
addition. the nOlice willl'ate the
avanabilily ollntonnation althe di.trici
office which revell. the Corp.'
provilionaJ delenninlLion thai the
propaled ac:tivllies compl)' with the
requlrementl for issuance or leneral
permill. Di.trict enSineera wiD publi.b a
public nolice lor nltionwlde permil' In
accordance ""jth 33 CFR 330.4.
(c)E"D/u:1lion!DctolS. A plraaraph

de.cribiDlthe yariou. evaluation Ilctors
on which decillonl are ba.ed Ih.1I be
•nduded ia .very public nolice.
(1) Except al provided in paraITaph

(c)(3)of thl•• eeuen, the followina will
be Jnduded:
-n.e·dedaton wbtth.tt to 1.lue. penn[!

will be baled on In tv.lultlon of the
probablelIn,.CI ineludillJCUIIIuluive
lInpae.. of lIIep,,!p!"ed ~ctiV1t)'on the public
inlere.l. ThaI cleClllonWIll ftnW the
"llioMI concern fo, bothprolrelionInd
uliUZllionof lInponlllt ftIOlln:rJ.The benefit
which ftl.cn.bl)' 1Itl, be eapeel,d to ."",r
hm Ihr pro"o.11",ull be ball"crd .,Iinlt
til relson.bly forntCible delritnent•. All
fletors whichml)' be Rlr~·.nl to the
p:vpolIl will be considr:d ancIudlll,the
Cllll\ulllivreffeell thereof;.n:o", thOleIre
colllervlholl, rconomlCol.• "thetia. ,enerat
environmenlll concernl.weIland.. hi.torie
properties.n.b Ind wil:Uifr"lluCI.Dood
hUlrd •. noodpl~in....Iurl. land ule.
Daviallion..horebne ero.ion .nd .ccretion.
recrw.llon... ·.Ier luppl)' .nd conltrvllion.
w.ter qUlllly.en"f1)' :leed._Ilfect·.food Ind
fibe, produr;:l;on.lIWIeJ&1"redi.
con.iclerleionl0' propeny o"'1Ie"hlpInd. in
acncral.the nreda .nd welf.re of thr people.-
(2)U the activit)' would involve the

discha'le of dredled or 611mlleri.l inlo
the wilin of Ihe United St.les or the
'ra"'pan.lIon of dredsed mltenll for
the J.urpose 01disposin, of il inocean
waltrs. the public notice .h.ll al,u
indiclle thlt the eVlluation or the *npaci
of th~ ..c;II\·ilyon the public inleresl wi!;
include application or the ,uidelines
promul~'led by Ihe AdminiSlrllor. EPA.
(40CFRPar; 230) or of Ihe criteraa

(

c
AIIIstlnl Secrell". of Delente
(Manpower. In.tIUation., Ind Lo,i.tici
(ASD(MJ6LJ).WlIJUnctOn.DC 20:no.
the Direclor. Defenn Mlppi", Alency
(Hydtoar'ph.ic Cenler) W•• binBloa. DC
ZDJSIO. Attenlion. Code NSIZ;and the
Char1,ln, Ind Ccodetic Servicel. NI
CCm.. Nallonll Ocean Service NOAA.
RocJcvjffe.Maryland D52. .nd 10
affected mJlitlry wllllalion. Ind
actMlin.
(iii) lithe activity involve. the

con.truction of .truCIW'C.10enhance
fi.h propllilion [e.•~ li.hina reef.)
Ilon,&he coa.t. of the United Slllea. 10
the Direclor. Office of Marine
Recreational Foherie .. National Marine
Fi,herie. Service; Waltun,lon. DC
ZOZlS.
(Iv) lLJhe aclh'lty involvel the

conltruction of .uucture. which mly
aUKI alrcrafl operation. or lor pwpole •
a .. odated with lelplane operltion •• to
the Reslonal Direclor of the Feder.1
Aviltion Admlni.cratlOJL
(v) If thc activity would be In

colUlectionwith a loreip·crlde lone. 10
the Executive Secretary. ForelJII.Trlde
Zone. Board. Depanmtnl of CotnDlerce.
Walhlnlton, DC 2OZlO and to the
approprilte Diltrict Director of CU'lom.
a. Resident Repre.cnlalive. ForeiJD'
Trade Zonel Board.

(3) It II prnUnled thai IU intere.'ed
plrtiC' and a,cnde. wiU wi.h 10
re.pond to public noticel: therefore. a
lack of fe.ponae will be Inlerprelcd II
melnAnl thll there I, ao objeclioo 10 the
propoled project. A copy of the public
notice with the li.~ of the addrcllee 10
whom the notice wa, lent will be
Induded in the record. If a que.tion
develop. with re.pccl to an aclivity for
which Inother .,eney ha, re.pon.ibiliry
Ind thai other aseney ba. nol re,pondcd
10 the F"blic notice. the distriCIenJIneer
mly requell ill commenls. Whenever a
re.ponlC to a public notice hll been
received from a member orConsre",
either in beblU of I conititulenl or
himulL the di.trict eQBineerwil~inform
the member of Conarell of the final
deci.ion.
(4)Dillrict enaine~1'Iwill updlle

public DoticemliJina tilll II "'1" once
every two ),ca".
Isu... CondIUonIng" permh&.
(a) Di.lrici enaineen will Idd Ipecial

condition. 10Departmenl or the Anny
pennit. when IUch condition. are
Decellary 10 .lli.ry ltlal requirement'
or to otherwi.e •• ti.ry &hepublic
inlere.t requiremenL Pennil cond.tiona
wUlhe direCII) relal~.1to the ~m""c:.G~
the P!'OP05l1.approprilte lolbe fCO",
and dearee or tJ,ole ImPICli. a~d
reasonabl~· enforceable.
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e"lbli.hed under luthorUy of Icction
102(1)of tile Marine Protection.
Re.urch and Salctulrie. Acl of 1172-
II amended f40D'R Pans UD to m!. I.
approprilte. fSee 33CFR P.ru 3Zl Ind
324).
(3) In A.e. invo'vtna conlb'Ucljon of

anilidal illandl. wtall.rion. and other
deYice. on ouler conlfnen•• ' Ihe" land.
which are under mlnem lelle from the
DepartmeDt Dfdae In~erior.the notice
will conlaln the lollowtn, Iialemenl:
&"be deci.ion .110whether' I permit
wiJJ be 111"edwiU • hlled on an
evaluaUon of che Impact of the propoeed
work on naviaatlon and nationll
lecurlly."
fd)Distribution 0/public nolius. (1)

Public notice. wW·be diltJibuted for
po.tina In po.' office. or other
Ippropriate public placel Inthe vicinity
of the lite of the propoled work and win
• •enl to the applicant. to appropriale
dry Ind counfJ affidall. to IdjolaUna
property owne .... to appropriale IlIle
I,enciel. to approprilte Indian Tri•• or
tribal repre.entalivea. 10concemed
Federal alencieIJ. to local. ",iODal and
nationlllhippiq and other concerned
bu. inc.. and couervaUOIl
ol'llniuUo ... ; to appropriate River
BuiIlCoavafIlJODI. to Ipproprilte .llle
and area ..ide de.tina hOUle. a •
prelcribed by OMS CircuJu A-eS. 10
local new. lDedi. and 10any other
inlerested party. Copies or public
noticel wiD be aeDt to aUpartiel who
have IpecifiAUy rcque.led copies of
public notice •• '0 the U,S. Senltora and
Repre.entative.lor the area where &he
work " 10be pmormed. the field
repre.enlative of the Secrelary or the
Inlerior. the ReSioaal Director of the
Fjsh and Wildlife Service. the Re,ion.1
Dareclor of the N.tional Park Servic.e.
the Relion.i Adminiltr.lor of the .
Environmental Prolection Alenc)" (EPAI.
the Rellonal Director of the Nlti:;,nal
Marine Filberie. Service of the Nltional
Oceanic end Almo.pheric
Admini'lralion (NOM). 'he bud of the
.tate alency relEpDn.iblefor n.b and
wildlife re.ouree •• the Slait Hilloric
Pl'etervaUon Officer. and the Dillricl
Cormnander. U.s. Colli CUlrd.

(1) In addition to the leneral
dJ.trib&:tion01public notice. ciled
.boYie.DOtice.wUJ be .entlo other
adclrellt!e. inapproprille Aiel a.
followl:
(i) If the aclivil), would In\'olve

S1niCturelor dredJins .'an, Ihe shores
of the .eal or(;rell Lakes. to the
CoI.lal Eqineerina Re.earch Cenler.
W.shin,lon. DC 20010. •
fii) U tne acti~1y would In\·ol.....

conslruction of fixed 'InIClum, or
ardfir.ial islandl on thl! ollle~conlinentll
shelf or in Ihe temlo;ial.Cls. 10 the



inddlnlle durelion wilh no e.pl""on
d.1C died. However. where I lempnr-'"
.tructure i. aUlhoriz·:d.or where
rClloralion Dr. wllerwl)' II
con tempi. led, the permit will be 0'
limited dur.lion with. definite
expitllion d.le
(c) WDrk,. Penni I. ro, conslructian

worlr.. di.char,e 0' dredled or fill
1n'leriaL or other IClivily .nd .n)'
con.truc:tion period for a liruciure wilh
• permit of indefinile durllion under
par •• rapll (b) of thi, aeclion will s~ci'y
time Iimill forcomplelin,lhe wor" or
.cllvity. The pennit mly al,o Ipecify •
date by which the work mu.1 be Itarted.
nonnally within one year from Ihe dlle
or IIIUlnce. The date will be ClI.blished
by the iltuiftl oUidallnd will pra\'ide
re'lonable limes ba~d on Ihe seope
and nalure 01the wark involved. Permill
luued for the ltaftlport of dred,ed
m.lr.riallor the purpol! of dilpolln, of
It Inocean Wollenwill .pecUy I \
completion dale for Ihe dispou' nol 10
exceed three yean from the dale of
pennll "Iunee.

(d) £Atensions ollim~_All
authorizatlOft or construction period "ill
automatically expire U the pennillce
laOs 10 requesl and reefive .n utension
of lime. Exten.iona 01lime ma)' be
pnled by the district ensiMer. The
pemUuee taut requeslthe extension
and explaill the bali. of the requflL
which wiD be ".nled WIle.. Ihe dlstrici
eRlineer delermlnes th.I an eXlenSion
wauld be contrary to the public interesl.
Requells for extensionl will be
proce .. ed in accordance "'ilh Ihe
rquJar procedures of t 325.2 01 tl1l5Pili.
includina 1.lUanee of I publiCnollce.
excepl that .uch processinlls nol
required wbere the districi enginter
delerminu that there hue been no
.IBllifieanl ch.", .. in the luendanl
c:ircumllancel lince the IUlhanzah:ln
w•• i.,ued.
(e)MlIllllenDnc~dr~dpn: If l:'r

authorized work incJ:.Jdesperiodl:
maintenance dredainJ .• n e..::irllll)n
dale for the authorizalion of thll
m.inlCDlJlce dredginawill be included
in the permiL 'The eXflirll;on d.le. which
In no evenl u to exceed ten vClr~ from
the dale 01 iuulnce of Ihe permit. ,,-ill
be .. tabli.hed by Cheilluinl officill
after evaluation of the proposed melhod
or dred.lna .nd di.poul of the dredged
DUlI,rill in accordance wi!h abe
requiremenll af 33 CFR Pa,U 320 to 325.m .uch ca.es. the district en.inee, .hall
require noUlicatian of tile mllnlenanCl
dredsina I'rior to .elual performance I~
Insure continued camphlnet willi Ibe
~qulrelDenll cf Ih.i. re,ul.tian !lId :::
CFR Part. 320 to 32(.1' Ihe ~rm:llee
deairu 10 continue lIIainlenlln~c
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.pfciliC Iclivily will be included in the
permit .. neclilary to prolecI the public
inlen:I' in accord. nee wllh Seclion 32$.4
of Ihi. rl rt,
(b) l"di"iduDI ~rm;U-(l) StolldDI'd

~rmit$,. A Ilar.dlrd permil il one which
h.. been praeeued Ihrou.h the public
inleresl review procedurel. indudi, ..
public netiee and receipi of commenls,
described throu,houl this Pari. The
.tanchlrd individuII permltlba" be
iuued UII"l ENe Form 17%1.
(2)Ullin 0/~rmj .. iD/I.A leuer of

pennlilion wllf be '.. ued where
procedure. of p.,a".aph 32.U(e)(1}have
bun followed. IIwiD~ In leller form
aDdwUI identif)·the penalUe,. tht
.uthorized work and location of the
work. the' ItalulOI)' .uChorlly•• ny
IimUalion. OD the work. • construcUoD
time limit and. requlremenl far a report
of compleled "'od:, A COP)'of .he
relev.Dllenerl' cundltiona 'ram ENe
Form 17%1wnt be attached and will be
IDcorporaled by relerence inlo the lener
af pcnrJlllon.
(e) lAnerol.Hrmil.J-{l) &,ionDI

~rmjls. Rellona' pennill are a l)'pe or
,elleral permiL 'Theymay" I.sued by a
division or di.lricl eftllMer .fler
compliance with the other procedure. or
thi. re,waUan.1f the public inlerest .0
requires. Ihe Ilium, authority mlY
condltian the rellonal permillo require
a ca.e·l;l·-c:ase reportina and
.cknowledgmenl .y.lem. Ho,,·ever. no
separale .pplic.llon. or ather
.uthorizatlon documenll wiDbe
required.

(2) Na'iDn...·idt permilS.Nationwide
permllI .re a Iype or anet.l permit and
reprelenl DA .uthorizallons thaI have
"CD i..ued by the repillion (33 CFR
Part 330) for certain .pedfied activities
nationwide. If certain condltians .re
meL the .pedfied ac:tiYIlie.can lalce
place without the need frr. an Individual
or rqion.1 permiL

(3)Pro~rumr.ro/;C,wrmilS.
PrOJlammalic permlll are a type of
leneral pennllfounded on an exl.tina
Ita Ie. local or other Federallaene)'
pro".m Ind dellped 10 avoid
duplicalion with thaI prarram.
fd) S«tion , penniu. PermilJ for

.truclure.in inlet'llale narialble w.len
of the United St.te. _er section' of
the J\jven and Harbon Act of 11S19will
be drafled at DA level.
I325.1 D.ntJof'l or pennlt.a.
(a) lAMml. DA permit. may

authorize bOlh the work and the
reaultinl UIC. Permil. COftt&nuein erreel
ur.til thf'Yautomatically l!X;.in or Ire
modified. .uspended. or re\·oL.ed.
lb) Structures. Penn", f..r the

existence of I .truclure or olJ.. r activIIY
of. Vermaneroln.tu". Ir~ ull:aU)' ror an

)

III Le,.1 requlremenll which m.y"
.. hdled by me.n. 01Corp. pennI!
condilion. Indude complilnce wllh Ihe
404rblUI fUidelinel.lhe EPA oCCIn
dumpin, crileria, the Endlftlert!d
Specie. ACLand requlremenl. impoaed
by condllion. on .llle leellon 401 w.ler
quali Iycertifica lionl.

(2J Where appropriale. the dillticl
enainrer may I.ke Inlo aCCDUnlthe
exi.lence or conlral. Impo.ed under
other federal .1.le. or local prolf.ma
"'!lich would .chleve the objeclive 01
the deli red condition. or lhe exl.lence or
.n eruorce.ble .,reemenl belween the
•pplicanl .nd .nolher ".rty concerned
with the re.oW'CCIn question. in
delenninin, whether IiprapoII'
compliel with 1M 4Of{b)(1) IUldeline•.
oce.n dumpiftl crileri •• and other
applicable 11.lules. and iInol contrary
1.0 the public Inlere.L In .uch cale •• the
Deplnmenl 01 the Anny permil will be
conditioned 10.1.le IUt m.'er;.1
ch.",el In.or I I.nure 10 implement .nd
enforce .ueh prOlf&mor .,reemenl. wiD
be pundt for modllylna. ,ulpendinl. or
revoldna Ihe permlL

(3) Such conditionl m.y be
accomplilhed on·.lle. or may"
accomplished oll'lile for mltiaation of
aipJncanl Jolle. wlUch are .pecUieaJl)·
Idenlifi.ble. re•• onably likely 10occur.
a:.d of importance 10 the hum.n or
aqu.tic euvUoQJDCDL
(b) DJ.tricl enrineera are ,ulhorized 10

.dd .pecial conditlonl. exclusive of
par'lfaph 'I) af thl. lection. .1 the
applicant'. requul or 10clarify the
permil application.
(c) If the dillric:t enalneer determines

thallpeclal condition •• re nece"ary 10
insure the propo.a' wlU nol be contr.ry
to :he public interest. bUI thOle
c:ondllionl waulc!not be ~'Jonably
impltmentlble nr enforceable. be will
den)' the pennia.
(d) BDnds.If the district enaineer hIS

rtlSo)n tu consider th.1 the pelT.'litlee
mi.ht be prevenled from completing
WOI. which I. necellary to prolect Ihe
public Interell. he may require the
pe:miUee 10pOSI• bolld o1.tdficient
.moWlI 10 indelDRifythe lovenvnenl
.,IIn.t.ny lOll •• a ~.ull of co:rrctive
.ction IImi,ht II.e.

t '25.5 FonN of penWta.
(.) C~nertll discussiDn.(1) DA pennlll

'UJlder thil replalian will be in the formDr individual permlll or ,eneral penni".
The basic fonn.1 Ib.1I be ENC FOnD
11%1. DAPermit (Appendix A),

,2!T'I1P leReral r.ondllions included in
E.NC ronn 17%1are normally applic3bl.
10 aUpermit,: however •• ome condition:.
may nol apply It' certain permits and
ma)' be deleled by the illuin. omur.
S~r:i,,1condilions .pplicable 10the

)

~)
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involved. .ueb •• Iot Cllqoria of
acUvirie. orF•• phlc .rea •• the
Wonnal eli'CU.. JDDII provided In
p.rearaph (b) af Ihi. leetion m.), be
waived aDd an)' written DoWic.alioanlY
be made throlll:h the ,ene,,! public
notice procedure. of thJ. rc,w.lion. U.
realonal permil if re"oked. any
pennlltee m.y then apply for In
individual pennil which .b.U be
procc .. ed In .ccord.nee with the.e
reauilUonl.
Ius.. A4IIf*"'Y to .._ Of .._, ... "",,-

fa) Cenel'Dl. Except al otherwite
provided In this reauJalion. the
Secrelary of the Anny. tubilcl 10 .uc:h
condJtioDl a. he or hi. authorized
rept'eteDt.tiVI may from Ume10lime
Impole. hI. authorized the ClUefof
lJ1aIneen and h!' authorized
repre.enlaUvel 10illue Drdeny penni,.
for daau Dr dikelln Intraltale w.len of
the UnJted Stalel punanl 10teelion "
of the Riverrutd Harbon Act of 1899;
lor CODllnlctiODor other work 1a or
Ilfe~a 1UI¥iI.ble walen of the United
Siale. punuant to .ection 10of the
JUvell and HarborI Act of 11199:for the
dI.c:bal'8e of dreqcd or fiD lIIaterial into
wlten of the UaJled Stale. punvant to
nctlon 40Cof the Cleu Water Aet; or
for the tranaportallon of dred,ed
malerililor the pldpO.e of eIi.polinll of
II Into ocean walen punuanl to nction
103 of the MariDeProlection. RelCarch
aDd Sanctuariet Acl of 1S17Z.a •
alDended. The IUthOrityCoIllue or den)'
permi.. in Interstate navialble wlten of
the UDJledState. pUfluanl la IcetioD "
of the Riven and Huboll ACIof MireD
3.1_hal not bceA delqlled to the
Chief of EnsinHfI or bit avthorized
.reprelenla tivel.
(b)District t:lI8incer'l lIuthon'W

Di.tricI eJllillHrS are authorized to
illue or deny penni .. inaccordance
wilb thele reauJation. punuant 10
.ectiont " and 10or the Rivefl and
Hlrbo,.. Act of 11199:.eelion 404 of the
Oean Waler Act: and .eetion 103of the
MuiDe Prolection. Re.elreb and
Sanctuarie. Act of 1S17Z." amended. in
all ca.e. nol required 10be relcft'Cd 10
biper authoritY (IH below). It if
ellential to the le,.llty ola pennit th.t
It contain the nlille af the di.trict
ensmeer a. the iI,uina officer. Howe,·er.
the pmIlit need nol be liped by the
di.trict eJllilleer in pelion but may bE
.ig;1ed for and b heh.lf of him by
wbolllPver be dcalp'alel. InC8'el where
penni" arc de:ded lor .reIiODl other
than lIa''1l1ltion or faUure 10 obl.iT.
required local•• t.le. or other fedrral
appro"lb Drcerti(.cabOIa. the
Stalement of Flndinp lIIusl conc:!:J5j\'cl)'
Ius!ify I den:al dlcision. Diltrir:1
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Immedille nlpen.ion II nol wlrnnled
bul the di.trict ""Ineer delerminel Ihll
thc permll .hould be modified. be will
notify the permlllee of thc propoled
modification and rellonl therefor. and
thllt he may rcquellllDectinl with the
di.lricl cnrineer and/or a public
bcarin,. The modificelion will become
effective on the d.le let by the di.tricl
en,lneer which ahaU be Illelit ten d.YI
.'Ier receipt of the Doliee by the
permittee unleal I hellinl or meelina II
reque.ted within thll period. If the
permittee f.lI. or reru.el 10colllply with
the 1II0dJfiCltiOn.the dlltricl erllineer
will proceed In accordance with 33OR
Par' 3Z0. 'De di.lrie' eqineer .hln
con.ull 'rith reloura '.encie. before
modlfYInaany permJllel"llll or
conditionl. th.twouJd rlClullln ltCater
ilDpaela.lor I project .boul wb.lc:bthll
.. enC)'cxprelled a Iqpuficantlntere,1
In the term. conditioD. or leature belna
modified prior 10permil "'UUlce.
(c) Sus~nsiDIL The dJltricl CRllneer

DlI)' .uspend. permU afler preparina I
writtCD determlnaLiou and findiDi lbat
1mmediale 'UtpenaiODwould be in the
pubUc lntere.L 11M diltrict eqfDeer wID
notify the permiltee m wriLinab)' the
mo.1 expeditious meana IvaUlble thll
the pennJt b•• beeD .Ulpended with the
realOM therefor. and order the
permittee to Itop thOle activltie.
previously .uthorized by the auspended
permit ne permlnee wlllaJlo be
adviacd thai rouowm,th1I IUlpeJUllonI
decl.ion wiJIbe aade to either relnfllte.
modify. or revDke the permll. and that
be may within lO daY' of receipt of
DoUceof the ,,,,pCDIlolL requesl a
meetina with the di.b'ict enaineer and!
or I public bealinl to pre. eDt
InfonnltioD in thil maUer. U. beerm, f.
rcquelled. the procedure. prescribed in
33CFR Pan 3D will be followed. Aller
the completion of the IIIHtina or be'rina
(or withir. • rea.onable period of time
.fler illuance of the notice 10the
pemUuee tha. the peflllit ha. been
IUlpended if DO bearinl or meetins is
reque.tcdJ. the eliltriel eQliDeerwill
take Iction to reinllalc. modify. or
revoke the penoiL
(d) &VDCtItion.Followina completion

of the lu.pen.ion procedure. in
para".pb (c) of this .eeboIL if
rev0C8lion 0' the permil illouod to be iD
the public "'tere.1. the authority who
made-the deci!!ion on the oriJinll pennit
mly revoke It.The penniUee will be
advi.ed inwriti"l of the final decision.
Ie) /fffliDnol pt!rmits. The '!luin,

official may. by foUotl'in£ the
.,rocedure. of ltli. lection. ",,'Oke
reBiontl pennits for Individullaclh;Ue ••
calClor;ef of. ctlvitil!5. Of ,eolfaphic
areel. W!!e,e trTOU,1 of penniUees .re

dreclaaaa~yond the e_pl,..tloo d.le, he
IDUIIrequuI a new perD"l. The
pennlttee .hould be advlled 10.pply for
the new pennil ,i.month. prior to the
lime he wilhef 10 do Ihe ",alnlco.nec
work.
1225.7 Modlflc:aUon., ~ ...
,.~tlon of pennlta.
(a) wnerol. ne dUlric:t enaineer III'"

Iee\'alualc thc c:i11:wzglaDce.ud
condition. of an" pennll. mdudinl
relional pennill. either on bit OWD
mOlion.al thc l"eque.1of thc pcrmillce.
or a third p6r!". or •• the re.ull of
periodic pro"esl In.pection •• aDd
Inllla te aclion to lIIodlly•• lIIpeDd.or
revolu: I pennll a. IMI be m.de
DeCCII,r), b)' con.ideralioftl of thc
public inler!,I. In the ca.c of l"CIionaJ
pennUs. this reev.luation may cover
Individual DCli\iliel. C8tqcnie. or
acth'lUes. Dr.e.aphlc IIUI. Amoa,
the f.cton to be conaldered are the
extent of the pennlllH'. compliance
with thf: term. and condJUon. of the
pennll: whether or nol ciraunJlUcea
rel.tina to Ihe authorized .clivity bavc
chanacd lin:r. the pennlt wa. I.. ued or
extencicd. aed the c:onlJnuina adequacy
of or need lr.t the permit condilioDl: any
afar.fficant abjectlonl to the authorized
activity which were nol earlier •
considered; revi.ion. to applic.ble
at.tulory and/or reptory IUtbOritie&:
and the extenl to which modiGC8tion.
.u,pen~IGn. or other action wouJd
• :lvellely .trect planL inve.tmenl, and
actions the permitlee hal ,easoDabll'
made or laken in reliance on the penn~t.
SiJRificanl increascs In lCOpe of I
permitted activity will be procened II
new applicalion. ft'r pennits in
accordlnce "ith I3Z5.2of this Pan. Ind
nol II modificatlonl under Ws .eelion.

(b) Modi/icotlon. Upon request by the
pr.nninee or. II a re,uh of ree\·.lultion
of thc cln:wn.tancel and conditiom of I
permil. the dislricl e",inHr lIIay
delennme L'IatIhe pubJje interesl
requires a ",odification of 1Mlerm. or
conditions of Ihe penNI. In lUeb casef.
the Q,triClenaineer will hold infonnll
comuhaUoM with the permUlee 10
'Ieenain whether the terms Ind
conditionl can Lemodified by mUNa)
aFeement. If a mulual altCemenllf
relebed on modificalion of the lerml
and condition. of the permit. the district
cn,int:er will live the permittee "Tlllen
notice of the 1II0difiC8tiOn.which will
then become effeclive on such dat, al
dlc di.tricl eDlineer may e.tabUsh. In
the evenl • ,",ulual altCemenl caMol be
relch~ hi lAcdi.trict enBineer and the
rermitlee. the dl.trict engineer ,,·ilI
procced in accordance wiih pal1ll"lph
(c) of this lechon If immediate
suspension is "·I"lnled. In uses ,,·here
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Jt."'1 Caad,lionl:
General CaadlUon •.
1. 11M Iha. I"all lor cacnpl.Uq lhe .DR

authOl"iUdIncl. 00 . U ,ou rUM!
thaIYOllIIHd ..... IUDt 10 complel. the
a.dloriaed actIYiI,..• ub.11)'OW rrque.llor a
lie. IIIIn1ion 10thi. oft'occ 'or conlNle,.lion
al lea.l __ dIbe,_ lhe abo". dalt ..
reaelMd.
2. Yo. """1_btlain the acti'ril,.

authoriud II,dail",.,1Inpod cond.iLicnl
.nd All coaI_a"ce withlhe ICf1DI .nd
~I"_ II dU. pennlL Youare nol rehlud
01 dI" requite.. enl II)'OUabandon lb.
pennilledactIYiI)·.IllhclI.,hJaU lIIay_., a
toocI 'alth "1111'1110 a tbInI part" In
compliancewldlCent,a' Condllion4 bela.....
SlIouldrou wtlh I.cea., 1o.. aintaln the
aulhorizld actlvilyor .hllilidJau deelreto
abandoll" wllIlo"I• pod 'alth lnI"dft.10U
lIIu,' obtai" I IIIOdllicallon.f thi. permit
fntlll thUolrace. which ... ,. ~ulre
rrltoration 01dli lrel.

o ,. tr )'011disco"., Inr previoualyunk_n
h'atorit or ardtHIOIiClIri_1na whllt
lUOJIIPbahiftsthe Ictlvll)' lutharized by dli,
Jlenatt. JOIIlIMIltInIlllldlaielynoUIr lIli.
olIiet 01 wfltl )'OuhIVe'ollnd. w ",·W \
"'lIlal, the FIMrl1 Ind ••It, coordlftllion
requJred toMlermJneU ~ relllallUW&Jfuli
I "COYtJ)" effortDrU die .111II eJiafblr '01
11.1."" III die NatioftaJRqt.lu orHieIOric
Jllacn.
... U)'OIIHI thl pntpeMyaACldltedwilh

dU. pellllll. JOtllllu.1obtai1lth, .""alure of
thl ".w oWllerindoeIpaCtplOvide:lInd
forward. copyof thl penall 1othi. llruce10
"alldale the IraDIferoIlhi. luthorizatiolL
LUI caadtlJoaldwater qu.1I1)'

cerUllCllJoa.a. been I••vedfor :rour~l'ct..
)'OuIII_I COIIIpI)' withdie condiullni
apeclftedIIIthe certificationI. apedal
condiliona10daU penaiLFor),our
conveNellce.I co". 0'dli urtlfic.tllioni.
'''Iched " ItCOII"'III IUch condition•.
I.You .... t .!low reprtlmlllJ,," from "'i.

omce to InIpect the audlorizedaC:li\;I)'al
Iny I!medHllled "ecelilry toea.ute th.1 il
I.belna or b. beln Icconlpli.h,d in
accordlnce wldlthe Ie"", .nd condihDU' of
lOW' penniL
SpecialCondItion,! fAddapeall

conditio", a. ~w,.d in th" 'rur ,'.•,'1
~Ierenc:e10, conllr:1l11iot1.bul If
necn""..,
FvrthetWormaUon:
1.Coqre.llonll AulJloriliea.YUlIlin,

been authoriud 10uncIertakr",. aC:liYily
deacribedabovepUII.. nl lOt
, , Section 10o( Ibe KiwenInd H.rbo,.

ActcI J_ (33US.c. 403).
I.,Section4(N 01I)"CleanWiller loCi III

C.s.c. lMC).
I J Section 103ollhe Mlrine Prolection.
b...rch aDdSaneluarill Acl011872III
U.s.C.'U.).

%. Ulllil, oIthll alltborizalion
•. Tbi. penn" doe. nolob';lIe IheMed '0

IIb'lin othu Fed,nt "lIe. or Ioc;al
1lUlIIoriuliontNquired II)' ......
b.Thil p.nnlt dOH1MI1.,an!':'I. p~nr

n,hll ItTuchniw, ,riviler'
c n.il pennltdoe. nol auth.",,,· r:I~'injur.

10liar ~oilerll' 0' tl2hll ofotJoer:

17.2

by Jaw from talU",linllaCIion on the
Ipplication.
f :l2S.' AuIhomy to del."..,.
~
Dl,mcl en"neetl Ire luthorized to

determine the arel defined by the lenn,
"nlvi,lble Wilen of the Uniled SIal,,"
Ind -Wilen of the United Sllle.
except;
el) When I deleminllion of

nlVi.lbility it Dllde purlulnl 103l CFR
32t.14 Idivilion en,lneen have thil
luthority): or
(bJ When EPAmlkel I .ection 404

juri.dictlon detenninllion under Itl
lulhorlty.

1325.'0 'ubfldty.
Th, di.lrict en,ineer will e.tlblilh

Ind maintain a proJTlm to a"ure thai
potential Ipplicant. fOf ~nnlls Ire.
infonned of the requirement. 0{ thi.
tepl.llon Ind Dfthe IIttPI required to
obtlin permltl fo: acth'llfel In"'llen 01
the UnJtedStale. or oceln Wilen.
Whenever the districl e"lineet becomH
aware of pll'" bema developed by
either privale or public enlities which
mi,"1 require penni .. ror
implpmenlatlon. be IhD'JldIdvile the
poienUII applicant in writin, or the
I'. tutory reqwtII!mentsAndthe
pro'''isionl or thll replilion. Vt"henever
the district enafneer is aware or chln,eI
in Corpl or Enaineerl repillory
jurilldicUon.be willillue appropriale
public noUcel,
Appendix A-Pennlt Fonn and Special
CODdltioD.
A Pemil rom
Dcpaftlll.Ol0'IkAmI)' '.rmll
Ptmillet -----------
Permll Nil ------------
"su'''I0mu
NOII,-TM If"" -"OU· IJIcI iu deri"lln-n.

a. lIud III~,' permit.mUMdoepe:-mlttn or
Iny lvillfP lran.rcrn. The Ifr.ll "dollO!TIU
~r'n 10!he IPprOpri.. , c!'.slrict or IitWlSian
olTlCto!die Corpa 0' f:npIrul he~inI
jUI'tdiclion0", 1Mpermined1~liyjty01' ~
app:-opnllloftlall 0' IMIOIrIU lI~tiJIIunder
the luthorlly0' Ih. coavna"dinlorlicer.
You I~ ludoorized10pcrfOnllwork In

OC:COrdinctwitllth, t,nn_ and co"chlionl
.pt'cifiedbelC'W.
PtvllctDacriplion: (De.cn'btthl

pe:miuedaCllvil,.and '" IntendedUIIwilb
~ferencc. to ans luadoed pl.n. ordrawi",.
thaI IN co:alid.rrd to be I rart 01dI. projKl
drscr:,lioft. Includ, • dtlcripliOIl0' Ib, type.
and quantities0' dnrd,ed cr IiII.. at,rial. 1111
br d••chI,..d injurisd,ction.1wllen.l
Ptvj.cll..oullon. IWbc~ ,pprvpn.I,.

pro"Id, W namel 0' I~ Iht 1000lIoni011the
wilen .·heft Ih, petrDlllld'lIcti"il)'aM I"),
off·slltdiSVOtll.willltoU pl,cc.Also.U"",
Illilme. d••tancr.• nt4 dt"Cclil'ft.Ir~lII"tv
pemullld aelh·.I)· In IT'rltner la a ",..rlJy
I.ndm••!. "",rh •• , ..... '" ~ clly.,

)
)

)

)

cn,lneen a,. .udtorized to deny
pennlll withou,llluma I public notice
or 'Iklna ollter procedurll .Iep. where
required local. I'ale. or other lederll
pennlt. lor the propo.ed IctJvlly h.ve
been denied or where he delennine.
thai the activity will dearly Interfere
willi n.'i,.lion cx~pt In.Uea.e.
required to be refemd to biaher
authoril)' (lee below). Di.ltict enrineen
are allo authorized to .dd. modify. or
delete .peci.1 condition. In pennit. in
accordance with I3%5.401thil Part.
except lor thOle condillon. which DllY
have been impoled by hi,her nlhoril),.
and to modify•• ulpend and revoke
permUI ICcordin,lo the procedurel of
I3%5.7of this Pari. District enaineen
will refer the followin,application. to
the divillon enllneer lor resolution:
(1) When a reletrlll i. rec;u!red by I

written alreem~nl between the head of
I Federal 'Iency and the Secretary of .
the Army.
(2) When Ibe recommended decilion

i. contrlry 10 the wrillen pollllon 01 the
Covemor 01 the Iiale m which the "'orlc
would be perfonned:
(3) When there it IUMllnllal doubl a.

to authority. Jaw, re,wltiont. or policiCi
applicable 10 the propoICd activity:

(4) When hi,her luthorily requelts the
.pplicatlon be lorwarded lor decillon:
or
(5)When the dlltrict en,meer II

precluded !»,. Ilw or procedurel required
by Itlw from takJn, fanll action on the
applicalion (e.,. leetlon " of the Riven
and Hlrbon Act of legg, or territoriI I
.el baleline chln,ell).
(c) Di.·isiD1I~lfIi1leer" culhDrilJ'.

Dh"lion I!hBineen "ill review and
e\'llulte all pennlt Ipplications referred
by di.lrict e",ineefl. DMlion en,ineers
may authori:e the ululnce or den.ill of
pennitl punulnl to lIeclion10of the
Rivers arodHlrbors Act o! 1899: .ectioc
404 of the Clean Water Act: and .eellon
103 of the Marine Prolection. RHf:.rch
and Sanctuarie. A~ of 1972. I.
Imended: and the indusion of
condJlJolU In Iccordance ,,-jth I325,4of
thil PI" InIU ea.e. nol required to be
referred to the Chief of En,inll!en.
Di,·"ioh e",lneen will refer the
folloM"I applicationl to the Chill!fof
Ena~lI!ers fClrrescllulion:

(1) When I referrliis required by I
written al'Cement belween the held of
• Federal I,ency and the Secretary of
'the Army.

(%)When there i••ub.tanlill dOUbta.
10IoIthorlt)·.II".. replltionl, Drpoliciel
applicable t~ 'he prop ~Ied activit)'.
(3)When bi,her luthorfly requestl thO'

application be forwudll!d for decilion:
or
(4' When the d"'ilion en,ineer is

precludeci b)' llw or procedures rf'quired

)

'4
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'a) SU1"Vf!iIlDnt:e.To eletec'

WllIlllhorize:,: IctMlirt reqllirillB
pennial. districl eUliaeen Ihowd m,ajcr
the be,1 u," c-r ,lIavail,bll! re.ourcr.;-

(

'-,

1121.1 ....,.....

TbJa Part pre'~1 afon::emenl
poJide. (I ~) ud procedures
applicable to .ctivfliel performed

.., wUhout required Drplnmenl of the
AnDy pcrmUI U 3ZU) and tD ICliviiiel
1101ira compllaDce _ith the tennl and
conditJema of itlued Departmenl of the
AnDy permJla (1316.4). Proc:cdaue. for
lnItlatinllqll.ctiOfti Ire pre.cribed in
f 326.5. Nolhini contllned In thi. Plrt
Ih.U eltablilh a Don-dl.cretlonlry duty
on the pariof diluict en,ineell nor Ibln
drviaUon from theae preceelurel Jive
rill! 10 a privale ri&ht of Iction a,llnlc I
diltrict eII,Ilbeer.· .,UU PoIcJ.
EnrorcemenL .. put of abe overlU

repJatory propam of the Corp•. ia
ba.ed ODI polier of rquJatinB the
waten 0' the UDited Stlte. by
dilcouralina activitiel thlt hive not
beea properly aathorized and by
requirins corrective Inea.ure •• whete
approprilte. to ensure tho.e watera are
Dol miau.ed and 10 lMinllin the
iralelrill' 0' the proJfam. Tbere Ire
leyeral methods diJculied in lbe
remainder of Ib1Ipart wbich can be
u.ed either linal)' or iracomblnl Lion 10
Implement chi. pollcy.while maid", the
mo.t effective lUe of the enforcemenl
relOurc,. Iv.Llable. "- EPA hal
Indepeii8ml enforcemenl authority
under the"Cean Water Act for
IIDIlllhorhed di.cbaqe••the lliltrict
eDli'leer .houlel DormlJJy coordin.te
with EPA 10determine the Ino.t
effecLive and dlicient lMDDer by wbich
re.olulioD of. aectiOll4CMwioleUolt &;In
be achieved.

""US.1 ""","e.
~ Palicy .
JZIU UDlutltoriaed Ic:U¥lliea,
US.. SupmtWon of .uthoriud .ctivilitt
Ja.S ""aI Iction.
Au.... tr.J3U.s.c. cot II ..".:31U.5"C.

1M«;Sllt.S:C:l41J.

You .... 1.... e ..... cdoe. requAred'D
fKOnf dUe pennlt wt .. lIIe"eti'lrlf DIDud.
• other .ppropre.ll ollidel chalpd wllh 'h~
,"poII.lbW')' I•.. illtelnllllrecord. or Ude
10or Intcre.llll ... , propert,.
Appeadix B-fJleNrwdJ (For futw.
HEPA R.,watioa)
AppeDdix c-pleemt.rJ (For Hi.'oric ("
Prop.rti" ReruJatioa)

'ART'~HFORC£MEHT
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S.11I, candllioo belDw will be lIIed whal •
Carpe ...-1Ilitlaoriu •• n arUfidel reer.all
"rialtrualDllllOD line. a ,ublllQJed cable
CII'plpelUle.Of •• ncture ftD the OIlier
_liaattal .heU.
NatioDal OctIAServtcw (NOS)ba. beat

DDtU'wd or IhIa a.ChoriutioD. You _ul aotl"
NOS and du. omce tilwrililll- at .... 1twe.
_b belonrou be"" won aod upOD
CDlllpieliODof the acti"lt, authoriaed by daiI
paalL Your noWicaUoo of _plclioo _1111
Ind.. a drawilla wbldl ccrU6" the IocatiOD
udcaalpntiOD of the complete" acdYi')' la
oatl&ed permll ....... ma)' be uecS).
NotllicatJou t.o NOS _ill be .eollD Ibe
foUowf.Da.ddrna: 11IeDirector. NatlooaJ
Ocelli &emCIe (NIce lUI.RDc:bIlIe.
Waryiud 208S2.
.. 11I.IoUowq CODdiUIIII ,bouId be ued

lor "11'7 penDll when: .... 1.e.ordatiotl .r
liIe penall would be rulcmably pncUuhle
and recorda lion could put a 'I:bteque.t
Dun:h.. er or OWft.n c:!proPll")" 00 ftDIiu D'
f-Cnn1tcondi!'ofta.

fDate} .
B.Spedal CoDdIUcma.No 'pedal

c:andlUOIIIwill be prepsinled a &he penalt
Iann. 11Ie roiloWl", and odler ,pedel
condJU.. Ib .... d be .deled. ••• ppropriat ..
jn the 'plc:e prOyIded Ifler the ,eneraJ
conditlou Of lIDa relerenced coolin_lion
,1Ie.t:
1.Yoar lilt 0' the pennllled acttvt')' IftUlt

no' Interfere with the public'a riPlto free
n"'''IUoo on aU .""able wa_era of die
Ural_cdSII' ...
~ YIN_ut "we • copy 01"", pennli

a".lIabl,_ &he "..,el UICd '0' tht
.udlortzed 1raDaportilioD and di.po.aI 0' .
dre1Ipd .......

SoYOGa .. t aelwlN dale ollic:e IIIwrt_ .1
....Itwoweeb bef_ JOU 'lin .
mallllr.llnce dredafalactivtlill under the
ludlorfryof dall peralL .
.. YIN_vallD,1I11 and m.lntalA. II )'OW

.xpav~ an, MleryU,h" and .!pal'
pre.cribed by die u,u.. d S'IIII Coa.t Ganf
(USCG). throuah reflliallon, or olberwllc. Oft
)'OIU' autbonud f,dllliel. nae usee l1li)' be
re.dled It Ibe foUDWinIadelft .. IIId
lelepJaoaeD_beT.

(D.II)

Wh.n the ,I"lelurn D1'won luthonad b)'
thI, pennli are lllU In lanlence II the 111M
die property Ie nur.miI. dIl ..,.. .nd
CDDdlllon,01..... pennll will conlinul IDbe
bllldillllllllM IMWowneti.) D' th. JII'OIIII'I)'.
To ".Udal. th. nn,'er of dIt. pa=1t and &he
... od.led UabIlIU., a,.oci.led wtth
compliance wtdl ." _""" and condiUona.
ha"l th.n",'e," lip and dill bel_•

(D1.trict En,inHr)

(DIle)
Tbl. pennil becom" .nlc:t.lwe w_the

f.denl olridaL dniIMlH 10 .ct I. da.
Se""~a,,. 0' &he AnD:r•••• al",ad bcl_.

('Pt!nralltH)

II. nl. penalt don DOlIUIIaoriu
"'ImelWllCllrwtdl an, nil_' or prvpoMd
fHeral pro;ect.
1.lJmJt. 01F.deral U.bUlty.1n '"vlna thll

pmIIiL the Federal ~tnl doe, no'
1.._ all)' liablli')' 'Dr thr 'ollowt",:
a.D._I" to 1Mpcnn'"ed protect or •• e.

thereof •• a ewe"1 of odler paalued or
_pennlltecf activt"" Dr ItoIII aelural ca_ •.
•. De ...... to dw ,.,.sned project ., UICI

dtereof al a tnUJi of currenl • future
acavtll .. UDdcrtun b)' ... behalf of lite
U.lled sea... Indie public:Inleretl
e,D'_I" 10pawona. proP«"1. or to other

,.,.sited • Wlpermllled .caYiUe. or
Itnlcturet caued b)' thr aedftl)' autborUed
b)' daI, ,."L .
II.0.... COIIItluCllon defldelldn

... octated wtth thl pamltlld work.
I.u...,.daIIu allOdal.d wlda '0),

future 1DOCWica.ian. 'Ulpcae_ Dr re Uoo
of daiI penDlL

C.Reliu.:. 00AppUc:aaI'. Dat.: 11Ie
deleralDatioll of daI, oBic:e 1b.1lIlU1Me of
dale penDlI .. 801 coon". to Iht pubUc:
Inleral wu .. de IIIreU.III» em the
Wormed. rou pnmded.
i.Ren.I_dOD oflle""l Dec:lIton. 'nil.

oIfi.:. .. )'nev"uale t" ded"on emdaI,
penaJl II IDlJtilDe th. c:In:uIIIatanc:e1
wanaaL an:.auta_ thai c:ouJd reqaJr. I
tM"cluaUoa ~ bul Ire nOlllaailld 10.
the 10UOtdftr:
.. You Iall to COIIIpl, wtlll the lenM Ind

c:oncUlione01thJI pmIIl&.
b. Tbe WcmaaUoa ~cf b)')'1111 III

Iuppot1 01pili'penall IppUcalloo JII'D"I' to
•• ". ... faIIc."'_plete. Of 1Daccun ..
(See f .bon).
~ Slplllcual~_lIoa ,ad.on

~c:Ia &bli oIIice cld aotCDDIlderIDruchlaa
the onpaaJ public: tnlaal ded,toa.
Sudla NeWelvaliDO l1li)' ... uJllIl I

decenamatlOD altai ,.11 Ippropri ... to .. e Ibe
napenaI-. -.odi&catioo. aod rnocatiOD
proced_ CDDtaIMd IIIS3all SZ5.7 Of
CIIIorceIDlIIlproc:ed_ Ilidl a, dlGle
cootatnecllll S3G1l JZe.4 ud SZIIU.11Ie
refereaced nlOR1I1DCIII proced_ proYIde
,. die lllUUCe of all .dmlnlalr.tI" order
~)'IIIIIO comp)J with lite tmu ud
CDndIdozu of)'Ourpenall lad for the
tntUIUODof Ie." action where aPP"Opriale.
Yov will be reqlliJ'ed ID poI:rfor0)' c:onwctJwe
.euana ordered b:r ttu.aIIicc.and II )'011
faJJ 10COIDp))'wtth .1Ida directlY«. thJI 01Jiu
.. )' ID cen.ID """lioN (.udI a.dIOIe
apedfied III S3O'R •. 170) ICCD&pUeb die
CIOI'I'eCtl" ....... b)' coatracl. olherwile
ucf bID 7011 'Of die coaL
.. Extculona. General _dllSoa1

.... bU.. I tIlDe Iimll for die completion of
1M ac:Uvttyautlaorbetl by aw.pamJL Unle ..
dIere 1ft dn:IIIullDCft reqldrq debar I
pnapt COIDplelia of die audlDrized Ictivil)'

• 0'" I fte,raI .. tlon of tile p1Ibbc IllterHl
liedli .. tk Corp. will ..... U,at"
fawonble CIOIIIidentioD 10 • requetl'CII' III
mculOD 01.... tIJw tiaIt.
y,., .IpaNte bel_, a. penaJnec.

... d.......... , YOII._,tafId .pee 10
co., ~.. "",. tIw ImIP and CDDdIU_ of I).;.:.
pcnII'.
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f.e' permll IPpl,caUon I. prohlbiled or
conlidered no: approprille purauanllD
I 3Z6.3(eHl' liiiHiv' below. However.
auch ardera will be Illued onl)' when Ihe
dis"ic:1 en,!nee. h.. reached an
indt-pendenl df:terminaUon th., .uc:h
mea.urel .~ nece.. lr)' and
apprapri.le .

,31 It will not be nece.ury 10luue •
Corp. permil in conneclion wllh initial
correclive mealure. undertaken I' Ihe
direction or the dilttict ensineer.
(e' Alt~r.'M·/otl~rn,il applicoli'ons.

(1) FoUawin, the completion of Iny
required initial corncllve meuurea. the
diitrici en,ineer wiDaccept In aher.the
fact permit application unle•• he
delerminel Ihat one or the eltceplian.
lilted in .ubparl"lIph. I-Iy below II
applicable. Application. lor afler-the·
fact permltl will be proce .. ed in
ac:cordance with the applicable
procedurn In 33 ~ Part. 3ZG-3~.
Situations where no permit applicaUon
will be pracelJed or where the
acceplance 01. perinll applicalion mUlt
be defmed are .1lollows:
(I) No permit Ipplication will be

proeelled when reatorallon of the
'!'falm 01 theUnJted Stale. ba. been
completed th.1 eliminale. cumnl and
future detrimental Impacts 10 the
.aUalaction o'the diatrict enafneer.

(ii) No permit application will be
.ccepted In conneclioDwith a violaUon
where the dlltricl eftllneer determine.
thaI Ie." action b .ppropriate
U SZI.$(a)Juntil .ueb' le,lllctlon hll
been completed.

(III) No permit appllcallon wIDbe
accepted where a FederaL .tate. or local
authorization' or certification. required
by Federal law. h.. already been
denied.
(Iv) No permll application wi:1be

accepted nor will the proceuina of an
application be conlinued ~'hen Ihr
district enlineer IIaware of
eruorcemenlliti,at!on thai hili i.eer.
inillated by other Federal. .tlte. or loJcai
rqutllory aamele •• unle .. be
dea.ermlnel that concunenl proceuina el
III after·!hf'o(lct penallapplicalion il
clearly.ppropriaa.e.

1%)Upon completion or hi. review in
accordance with 33 CFRPam 320-315.
the dillrict e",ineer will deleraainr. ila
permit .hauld be '"ued. with Ipec;ai
conditionl Irappropriate. or denied. In
reachina I deci.ion ID b.ue, be mUI'
delermine that the work involvr.d il 1101
contrary to the public interel" and it
section 404il applicable. that the won.
al.D compile. with the EnvirDnrDentat
ProleClion A,enl:)'·. aeetion 404(b)ll!
luidellne •. If h~ d~lerm1ne, ths I• deJ::;':
it WafTanlea. ru. "l'UhU.10r. ..; ..:...n;~.
.hould p,..lcribe aDYfinll crn tc:i\'C
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accordance wllh the procedure.
contained in thia p.rt
f5) When In unauthorized actiyity

requlrlnl I permit ha. been underlaiten
by American Indian. lincludin, Alaskan
n"live •. Esklmol. and Aleul•. but nol
indudina Native Hawlillnl, on
re.ervation land. or In punult or
•peciC,elleat)' "£htl ••he di.lrict
e",ineer ahould Ule approprilte mean •
to coordinate propo.ed directive. Ind
orden with the Allllllni Chier Counael
lot Indiln Allain (OAEN-COJ-
(0, When an unauthorized activity

requirin, a permit h.. been undertalen
b)' an orficl:1IacUna elft behllf of a
'oreim ,ovemment. the di.trict enain~r
.hould ule appru.,rille Iftean. 10
coordinale. propo.ed directlnl and
arden- willa&heOffice. Chief of
Enlineen. ATI'N: DAEN-CCK.

Cd) IniliaJ t:D".cti.,~/MDSUreS, (1)The
di.trict enalneer .bould. In appropriale
ca.el. dependm, upon the natute 01 the
impaCIl a .. odated with the
unauthorized. compleled work. aolicll
the view. 01the Environmenl.1
Prolection Aieney. the U.s. Fi.h Ind
WlJdlUeService: the Nillonal MlriM
F'lherie. Service. and other Federal
'Iale •• nd localqenele. 10 facllilile lUI
decl.ion aD what initial corrective
Dlea.ure. are required. U the di.tricl
enJineer detenninela. a relul, oChi.
inve.li.ation. coordination. and
preliminary evaluation thaI initial
correclJve meuwel .re required. he
&bould~.. ue aD appropriate order 10the
partin rapoDllble lor the violaUon.ln
delerminlna whal initial correclive
mea.ure. are required. the di.1rie1
e"lineer abauld conlider wbether
aenou. jeopardy 10 life. property. or
wportaDl pubUc re.ouree. (lee 33 CFR
Part 320.4)may be ,ea.oDably
anticlpaled 10occur dunn, the period
required f:2fthe "1U..,,.leresolution 0'
the violation.lD hit :lrder. the district
e,.,meer will.pedty the inWai
corrective mealUtel required and the
time limilllor compll!tinllhil work In
unu.ual ca.e. wbe~ illl:;al corrective
measure. lubttantiaUl' eliruiMlc aU
cunent and future deb'imental impac:ll
re.aJtina (toni the un.uthoriud work.
"further enlot'C:leJDHlaclion.ahouId
norma It,.be unnece .. al'). For IU other
c.. el. the di.b'ict :",ineer'. order
.houJd DOrmaUy.pec::ifytha. complilnce
~ilh the order wiD nlll f~Jon the
eo"emmenl'. option. 10wOlle
IJ'lpropriate le.al .elian ", to liter
require the ,ubmiuion of • permil
application.
II) An order requirins i"itlal

corrective mea.urn thlt re.olve tttr
\"':»J~tl.... r.ta,. also be i·:·,'!d tow Ihr
di.lrict en,ineer in .it'lallON "'herr tJ.t:
acceplance or procell. 1\1of In aher-the-

)
)

Corp. employeeS!mcmbrn of the
publiC; and rep~senlalives 01 .Iale.
local. and odIe, Federal a,encies should
be en~u,.,ed 10 reporl lu.pecled
vl(lI.lion •. Addi!iona"),. dl.lrlcl
en,inter& should con.ide, developln,
ioinl .urveillance procedures wilh
Fed~rat .• Iale. or local a,encies havin,
almil., re,ul.lory re.pon,ibililiu.
• pecia' experliae. or intere.1.

Ib) Initiol inlfcslilD'iDn. Di.lrici
en,ineen .hould lake .Iep. 10
1n\'Hti,ale .a.pected viola lion. In •
limely manner. The .ehedulin, of
tn"esli,ationl will renecllhe nalu~ and
localion ollbe luspeeled viola lions. the
.nticipated imp.ctl. and lhe mOil
effective un 01inapeelian relource.
.,·ailable 10 Ihe di.tricl en,lneer. Then
Inve.II,alionl .hauld confirm whether-.
,,'iotalion exilil. and If10.will IdeaUly
the extent 01 the vialalion and the
JMrtieI reapon.lble.
Ic)FDrmalnDti/iCDlialtl10ptll1ies

nsponsible lof' riolOlions. Once Ihe
district enalneer hal determined thai a
"'Iolallon exill •• he .hould take
IIppropriale .tepa 1(\ noll/y the
relpon.lbJe partie ••

(1) U the violation ,"volvet a project
thai IInol complele. &be districi '
e",lneer'. nolification .hould be lit the
form ola cea.e and delill order
prohlbltinl an,..lurther worit pendinJ
re.olulion or the viola lion in accordance
with the procedarea conlalned in Ihi.
part. See para.,aph (c)(4)of thl •• ection
for exception to IhiI procedure.

(%) IIthe violltion involve ••
completed project. a cease and'desist
order .bould DOtbe nece.. ary. '
However. the di.b'ictenaineer .hould
.liD nolily Ihe relponllble parti .. of the
violalioD.
(3) All noUJicalion•. punuMnllo

plra_'aphl (c) (1) and (2)or !hi•• eetion.
.hould idenUfy the relevant .tllutory
authorities. indicate potential
enrorcement consequences. Ind dlrecl
thl! responsible parti .. 10 .ubUliI Iny
additional informalion Ihal the distncI
ensineer may need II thai timl! '0
cielPrminewhal coune 01Iction be
,hould pursue in re.olvins thr ,,;ola'ion!
further information mar be reguelle;!. !It
needed. In the fullUl!. .
(4! In iitulliona which -..oula,Ua

violaUon were not involved. qualif)' for
eme'1ency proc:edw'tl pursuanl 10 33
CF'R Plrt 315.2(e)(4),the di.trict enaineer
•DI.)'decide itwould not be Ipproprilte
to direct thll the unauthorized work b.
stoppr.d. Therelorc.ln .uch .ltUlllians.
the districl enaineer Ina)'. al hi.
di.CfeUon. allow &hework to continue,
sub,eci to lippropnale litnll.tion. an.~
condition- a. he mMYpre.cribe. wbile
the viol.tion il bei", re~oh'ed in
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he and the local U.s. AlComeyh.ve
mUlually .,reed 10, which contains an .-.,
.nlly"s of the inronnaUon obl'lnrd
durinl his invrstisalion of the v;ol'IIO•.
or durin, the procell in, of. permil
application and a recommendalion or
appropri.te lea.' action. The lililllion (
repOI1or allemalive documenlalion will
.110 recommend what. If any.
re.toration or miliSlt"'e mUlures are
required Ind will provide the ralionale
lor any such recommendation.
(c)~/e"l'Ollo lhe /oco/ U.s.Atlorn~J·.

Elitcept al provided in paral"aph [d] or
thi. seclion. dIstrict en,ineefl are
authorized 10 nler case. dlreelly 10 Ihe
U.s.Attorney. Becaule of the unique
lc,al Iystem in the Trusl Terrilories. IU
casel over which the Dep.rtmenl of
JUltlce hal no authority will be referred
10 the Altomey General lor the trus'
Territories. Jnfonnltion copies of an
leuetl of referr.l .hall be forwarded 10
the appropri.le divilion counsel. Ihe
Office. Chief 01En&lnecfI.A ITN:
DAEN-CCK. the Office of the Anisllnl
Secreta". of the Anny (Civil Workt). \
and the Chier of the Erlvlronmenlll
Defense Section. Landi Ind Natural
Resources Divilion. u.s. Deplrtmenl :>1
'ultlce. .
(d) kferrol to the Office.Chief of

EnliIlH"~District enlineen will
forward llti.llion repa'" with
recommendaUons throulh diviSion
omce. to the Omce.Chief of Enlrinee~'....
It.TTN; DAEN-CCK. for all tases Ih
qualify under the follo"'in8 cr~leri.: ._.,

(1) SianlfiClDIprecedenti.1 or
conuoversial questionl of law or IICI;(

(2) Requests for elevation 10 the
Washln,ton level by the Deplrtmenl 01
Juslice:

(3) VioJationl of aection 9 or Ihe
Rivetl and Hlrbotl ACIof 1899;

(4) Violations of lection 103 Ihr
Marine Protection.'"Relearch and
Sanctuarie. ACIof 1972;
(5)All ca.e. Involvin8 viol. lions br

American Indiana (orilinal or hli,.uon
report to DAEN-CC with copy to
DAEN-CCK) on reaervalion land, or In
pursuit. of 'peeifie trcaty riGhls:

(6)'AlI clles involving violilions t,).
officill. actina on behalf of loreign
,ovemmenl •. and .
(7) ealCI requirina action pursue:!. :

para".ph Ie' 01 thil .eelion.
Ie) u8DI option"ot ovoiloble. In

cales where the local U.s. A"omf~'
declinel 10 take leral aclior•. IIwou:o
appropriale ror the di.U'icI en,in~~r ~l

cl0.e the enforcement case recor:!
unleu he Lc!ine5 that the cast
warrant. lpecial a"enlion-In Ih,t
.Ituation. he is encouralled !o fon\~;.:
lili,.lion report to Ihe Office.ctm' •
Enginel:f!.,AITX. DAEJ'\-CC":. i,,;
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fe) Ins~cl;on f!llpf!ns~••,The expenle.
incurred in connection with the
inspection or permilled Ictivltle. will
nonn ..lly be plid by the Feder.1
Covemment unl... daily IUpervillon or
olher unusu.1 expense. are involved. In
.uch unusuII cales. the d,.Irict enaineer
may condtlion permltl to require
permilleel 10ply Inspection eapen.CJ
punulnt to the authority con~.ined in
Seclion 8701 of Pub L 87-U8 (l3 U.s.C.
8701). The collection and disposition of
In.peelion expenle fund. oblained 'rom
applic;anll will be .dmini.lered in
accordance wilh the relevant Corp.
naul.lions lovernl", .uch fundi.
td) NDII:compliollce.U a district

en,ineer efetermine. thaI a permittee ha.
violated the term, at conditlOM of the
pennI! and that the violation II
.ufficlently .eriou. 10 require an -
enforcement action. then he ahould.
unle ... t hi. discretion he deem. It
In.ppropriate: (1) Fital conlaet the
pennl"ee: (2) reque,1 comcted pian.
reneetlna actual work. IIneeded: and (3)
aUempt to re.olve the viola lion.
Re,oJution of ~-'riola"on m.y take the
fonn of Ihe pennlUed project beina
voluntarily brou.ht Into compli.nce or
of a permil modification (33 CFR
325.7(b)).tr I mutually arree.ble
,olutlon eaMot be reached. a writeen
order requlrinl compliance Ihould
normany be Jllued and delivcred by
perlon.lacMce. II.u.nee of an order il
not. howeyer. I prerequi.lte to le,a!
action . ., an order i,Illued. Itwill
.peclly a time period of not more than
30 daYI for brinain. the permUted
project into compliance. and a copy will
be lent to the appropriate .t.t~ o",cial
pUrlunl to leclion <lOC(.)fZ) 0' the
Clean Water Act. Jr the permi.,.ee flil.
to comp!)' with the order within the
'peeified period of time" the districI
enalneer mlY conllder ulilllthe
.u.pension/revocation procedure. in 33
CFR 325.7(c)Ind/or he may recommend
Je,al aCliODillac:cardance with IlZa.5.
I~ LagaI KtIot\.
(a) G;nf!ro/. For calC. the district

enaineer delerminCl to be approprille.
he will recommend .:rimlna. or ch.-U
aclions 10obt.in pen.ltie. for
,·loJalions. compliance with the orde,.
and directive. he bIa. ISlued pURuant to
11326.3 and 326.(, or other relief a,
appropriate. Approprilte cases for
criminal or Clvilaelion include. but are
not I!mited to. violationl whict.. in the
d.stricl ensinecr·. !pinior. .• re ",·ilIfu1.
re~~.:l!d. r..,ra ..I. or C'r~uNt.:ttial
Impact.
(b) Frrparotlilll n/ t:DSf!.If l!te diitrici

enlino:e: df':c-rmin&'11tha: !~8.1action i!
apprC'prial~+he "'iI! prepa!T I! liti,Ption
rer-ort or such other' docL.r::ler.~at.onIhal

actionl required. Hi, noliltca1ion .hould
also ~st.bli5h • re .. on.bl~ period 01
lime lor the .pplic.nl to complete luch
action, unlell h~ delennine. Iha' furlher
Inlormalion il required before Ihe
comclive me.,ure, can be 'pecir,ed. If
further information I.required. the l.n.1
corrective me.lure. m.y be ,pecifled a'
a I.ter d.le. If an applicant reluus to
undertake prelc:ribed corrective action.
ordered subsequent to permit denia' or
refuse, to accep' a condilloned permit.
the distritt enBineermay 'nltlate le,al
acllon Inaccordance wllh I3%6.5.

(I) Ctlmbinilllileps. The procedural
atep' In thl' aectlon are in Ihe nonna'
aequence. Howner. theu re",la'ions
do not prohibit the .treatnlinlnl of Ihe
enforce""enl proce.. throu,h tb~
comblnlnl of .tepl.
(8)OKItdillollall twlb EPA. In all

caae, where the district enBfneeril
aware that EPA I.conllderi",
enforcement action. he Ihould
coordinate with EPA to altemp' to .vold
canfllc, or duplicatJoo. Such
caordlDltion applies to interim .
protectiVe mealures and dler·the-r.cl
pennltlina. a. well as to appropri.le
Je,al enforcement .cUonl.
IUU ~Ion of ~ecf
eetMt ....
(a) IfIS~&lions. Diltrict enlinecrs wOl.

at their discretion. take rea.on.ble
measures to inlpect permUted aclivUie••
II required. to_en.ure that these
activities comply with lpecmed tennl
and condiCfona.To .upplement
lnapecliona by their enforcement
perlonnel district en,lneetl should
encourale their other penoMel:
memben of the pubJic; and interested
Itate.locil. and other Fedel'll arene)'
representative. to report luspected
violation. of Corp. permits. To 'adUtlte
lnapections. di.trict ensinufl will. in
appropriAte ca.es. require that copies of
ENC Form 4336 be posted conlpicuou.ly
at the lite. of authorized Ictivitie. and
wOlm.ke avallable.t.o.&1Jintere.ted
perlon. information Oft the term. and
conditions of Islued permits. The U.s.
Coal' Cuard wiD",spect permll1ed
ocean dumpinl activit.ie. pUr5ulnl to
aecllon l07(C) of the Marine Protection.
Relearch and Sanctulriel Act of 1972.
a. amended.
(b, Jnsp«liDn limilDlions. Section

326.C doe. not eltab!ish I non
dilcrelionlry duty to inspect pennitt,d
actlVltiea for .afety. lour.d enaineerin,
p·ractices. or interferenc! with "ther
penniUed or unpennineu .;ru ..' ....~' 0:
USei in the aru. Furd.t-r. the regulatiGns
implement;"a the Corps re811lalory
prottram do no'~I!!'tablillhI n"n·
discretionary dut;· 'I' ~:lSl'f!;;1permilled
At'lur~tili !or Dn}t't!.er rUIi't'fe

-.
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_!\Iapc.r or other qu.III'ed pe"on I.
prelidil1l OfrlCCf.In ca.e. of IUIUIUII
inlere.t. Ihc Chief 01En,lneen or th,
d,vllion en,lneer lilly Ippolnt ,uc:h
pelion a. he deem. IIpproprille '0 I,nor
II Ihe prelldln. office,-
fb) The pre.idin. officer .hlll indude

in the Idmini.trlli\'e record of the
permltlclion the requelt or reqlle.l. fOf
the huri", Ind any dill or .... teri.1
lubrnUted in ",.Uticallon thereot
Inaterial •• ubmltted in oppo.ilion 10or
In .uppon of thl propolCd action. Ihe
he'rina ....nacripL Ind .ud!other
malerill II m.y be relevlnl or pertinenl
to Ibe .ubjecllnltter 01 Ihe heeri",. The
IdminilttlUve record .hall be IVlilable
for public In'peclion with the uc:eplion
of malerial exempl from disclosure
under the Freedom of lnIoft:lllion Act
.,27" Leplldwll.r ••
AI elch public heann,. the di.trict

caunle' or hil de'llnee DlI)' .el'Ve I.
le,al Idvi.or 101M preaidil1l officer. In
Ipproprilte citcunullnc:el. the diltricl
eRiineeTDI.Ywllve the requiremenl ror
a le,al Id\i-ar 10be preuflL

t '27.7 "epNllnlaUor\.
At the public himn,. Iny peraD1lDlay

Ippelr on hll own behlU. or lilly be
reprelented by coun.el. or by other
repreaenlilivei.

f 22J.I .~ of "'''''''L .
(a) The praidinl omcer IhlU lUke In

Dpe!lina lI.lcmenl outJinJnr the purpole
Dfthe he.rina Ind prelcrib,", the
,enerll procedurel to be 'ollowed.

(hJ HIIM,••hllUbe conducled by Ihe
pre.idinr olficer in In orderly but
cxpediliolll mlMer. Nty peraon .hall
be permitted 10lubrnft oral or written
·.... trment. coftcemin, the lubject
matter ollbe helrina. to caD ,,-Itnelle.
who m.y_present orll or written
Itl,ementl •• nd 10pretent
recommend,Iion.1S 10ID appropriliit
decision. Any p':'Inn In.)' presenl
,,'ritlen .tltements for the belnn,
recurd p:ior tu tJlI lime the helrins
record il dOled 10publtc .UbnLi.lionl .
and !nI)-pruenl proposed findinp Ind
recommendlliona, The pre.idin, officer
Ih.1I Ifford plrliepantl I renonlble
opportwUly for rebut ....
(c) Tne preaid:", officer .hall hive

dis:relion 10e.labitsh lYuon.ble limi"
up:m ~ time .Ib,,·cd for .Iatemenll o!
willl&'sses.for .,,:amentll of plrties or
the;r cu!:nJeI or represenllli"". IJId
upon 1henumber of rebullall.
ld) Cro,,·eXlminltiu" or wiUlel.es

.h ..u nol be permitted.
Ie) AUpubhc hun It,. 1I1I.. li I~

reponed '·crbllim. Copie. of the
'r.nscriptl of proceedin!:. mlY be

1.76

(el Federal project D'lun •• Corpl of
En,inee" project (worl. or ICtlvlty 01
Iny n.ture for Iny PUlpOIt which II 10
be performed by the Ch,ef or En(:ince"
pUrlulnl 10Conpuion.1
luthorizalion.) invoh,in, the dllch.=1Ie
01dred,ed or lill mlleri.1 into Wile,.. o(
the Uniled Slllel or the transportlhon
of dredpd mllerial for the purpose 01
dunlp1nr It In oee." wltetl .ub,eci to
.ecUo .. 40f of Ihe Cleln Wlter ACI.or
ICction 103 of IheMPRSA-
I227A Gefta .... policies.
(.) A public heeril1l will be held in

connection wllh the conliderllion 01.
DA pennit Ippliulion or I Federal
pt'Ojeclwhenever I public hel rinl i.
needed lor mllii~ I decillon on IUcll
pennillpplialUon-or Federll proJect. In
Iddltion. a public helrin,lnl)' be held
"'hen III. propoeed Io.modif)' or revoke
I permlL (See 33CFR 325.1).
(b) Unle.. Ihe public notice lpecilie.

thai a public belrinl will be held. any
perlOn mly reque.t. Inwrltm,. wlthi"
the commenl period lpecUied in the
public noUce on I DA penall Ippl!cII'lon
or on I Federal project. &hlla publiC
helrina be held 10con.lder thl malerill
millerl aH.lue In the permll -
application or with relpect 10FederA'
project Upon receipt of an)' .uch
reque.t. III lin, with p.nicullrll~ the
Hilum lor holdiflll public he.flnll. the
diltrict ~nalneer mly·npeditiou.h'
luemp'j to fCloh'e the illUH Inrorm~lI)'.
Othen..iae. he .hlU promptly .el • lime
Ind place for the public hurlnl. ~nd .
live due notice &hereof.II prelcnbed In
I327.11 of thil Part. Reqllelll for.
public hearinl under thi. parl,l'Ipb
shlU be ,ranled. unle•• the di.trict
enaineer delermines Ihst the illues
rlliled Iff in.ubltantial or thlte il
olhen..·;se no vllid interesllo be •• ,,·ed
by I heirinS' The district e"lincer will
miLe ,"::h I delerminltion in "Tlltn•.
and commu:t!ate hi' reliOD. thefelor 10
III requeSlins plrtie •. Comments
rer-eived II fonn le:ters or petillon, mil'
be IclcnowledJed II I ,fOUPto Ihe
person or o:rllnizltion respon.iblt for
Ihe form leuer or pelllion_
(c) In a.e of doubt I flUblichelnr:1I

.hlll be held. HQDA ha. the
dllcretion.". power 10require hul'Ul,s
in .nrease.
(d) In fixln. the lime and pllce for I

h.. rina. Ihe convenience Ind neCI'5511)·
of the interested public ,,:ill be duly
considered.
I:127.5 ~~ otncer.
II) The di.lricl e",ineer. in .thu"

district I "\lIfter ari.el. Ihlll n"r.nllll,\
.etve .. lhe Jire.idinll offIcer. When Ih,.
dislriCI el1llneer i. un.bl" 10 Ie,,·e. he
ml)' deli,Mle tn. deput)· dlltr,cl

Sec.
m.l Purpo.e.
3r."..z AppJiClbllil)"
J:7..J Defanltion•.
3r."." Gene,,1 pollcin
227.s P'tlidina o(l.ce,.m.' t.q.lld,·i.er.
22:'.7 Repn.enl.lion.m.. Condur.tolb,.nnp=... FlIiA,or I,..n.cripl of Ihepublic

hurlnl,
~.10 AUlhorltyohhe pr"lldin&officer.
:v7.11 Public nolier.
Authority:33usc,1)44:33 us.c,141:1.

1227.1 ",," ...
Thil rqulltlon prescribe. the policy.

pracliu Ind procedure. to be followed
by Ihe US. Ann~'Corp. or En,ineen in
the conduct of public helrin,.
canducted in Ihe eVllultlon 011
propoltd DA permit Iclion or Federll
project II defined in I327..J of this P.rt
Jne1udinr thOle held pursulnt to ICction
40t of the Cleln Wiler Act (33 U.S.C.
l:u4) and ICc!ion 103of Ihe Mlrine
P:vteclion. Research Ind Sinciulrie.
ACI(MPRSAI. IS l!mer:d..d (33 U.S.c.
1<4113).
f :l27.:J AppUclblllty.
Thi. reaulltion Is Ippli.;Mble to III

dhisions and dislriCII relp,onsillie lor
the conduci or public he.Mn81.
1:327.3 o.finltlonp.

(II) Public heerir.! muns a pubilc
pro..-eedin, C".onductedfor ~ pU:pDse.ol
• cqL:iri"l inlormalion or C\'ld~nce whIch
will be considered in evlIUII"" I
pt'Opo.~d DA "ermit IClion. or Fed~ral
project.. Ind which Ifford. the public In
opporlunity to preJenl their \·ie,,·,.
oJlinions. Ind informltion on .aueb
permil aclion. or Federal prolee".
(bJ Permit ICtion. II \lsed here~n.

mllnl the eVllullion of Ind deClllon on
lin application for I DA pennlt pursuant
10ncUona 9 or 10 oJ th..Rh'na and
HarbOR Act of 1819,,ection 404 of the
Clel ...Wlter Act. DrSl!C"tionI"" o! Iho:
MPRSA. .1Imended. or the
modification. IUlpen.ion or rrvoahon
ollny O~ permil (ICe33 Cf'R 3:!.S.7J

)

direct eoordinauon I"rolol,hthe Office or
the Alli.t.nt Se~llry oflhe Ann)'
(Civil Worls) wilh !he Deparlmenl 01
JUlllce. Furlher. the aile record .hould
nul be dOled Ir Ihe dillrict cn,ineer
Inticipales th~' further Idmini.lrAlh·e
enforcement Iclioni. I.ken In
Iccordlnce with !he procedures
prelcribed in thi. part. will Identily
remedial measure. which. If not
complied with b)' the p.rtiel relpon,lble
'or Ihe \·iolaUDn.wIDre.ult in
Irpropri.le le,.laclion .t I lIter dlte.

PART ~27-PUBLIC HEARINGS

)
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confusion wllh other Corp. or Engineer
rr.ul.lo~· progr.ml.lhe lerm ~""'Ie" -
Ihe Vnilcd 5111""'. uud throu,~ot.:1
CrR Partl JZO-J30. Thil 'eclion do)e~r,..
Aplp1r10 lu:horiciel under Ihe RU"era -
Ind Harbofl Act of 1199ncept thl:
lome ur Ihe lime Wiler.. mly be ("
re,ul;)led under both IIlIule. (Itt 33
crn Par" 322 Ind 3Z9).

13:t'.2 a_ref aeope,
Wllers of the United Sllle. include

tholt wlh:nlilted in t 328.3(a" The
IMlerA!limit. of juri.diction in Ihose
""alera may be divided inlo Ihree
c.le,01le5. The clle.orie. include 1~1t
le,,;loria: sell', tid.1 ,,-.Iers. Ind non·
lidal waleli·(.ee 33 CFR328.4II). (b).
and te], respectivelyJ.
I321.3 o.lIn:II.",..
For the purpose or thi. re,ulilion

thelll! .erm. Ire defined II folio".,:
(a' The lerm "w.len of the Uniu:d

S~'lel" means
(1)All wICerswhfch are curre::lh'

"ted., or were uled In the pI.I. or m;,Y'
be susceptible 10UII: in Inlersllte or
loreisn commerce.inc:ludlns aU,,·.Iell
which are .ubjecllo cheebb Inc! now or
the lide:

(2) A!I inlenllle watera includml
interstate welllndl~
(3) All other ",.lers luch II InUlliale

lakes. riven, ,cream' Iincludins
'nlermittenISltelmll. mudnat., ..--..
landnst., wetlands •• Iou,hs. p.airie
po.holes, weI meadows. play. J.kes. 0
nalural ponds. the UIC,de,rad;:ion or .-'
~estruction of which coutd IUec:
interSlace or foreII" commerce includll'll (
Iny ,uch walen: . ....
Ii) Which are or could be uSte!b}

inlerSllle or roreian Irl1:elen fo•
recreational or ulher purpnlu; or
Iii) From which filihOf shellfish If:or

CDuidbe tllten and "Ie! in,inll:~!111ror
forf.'igncommerce.;or
(iiiJ Which are usee!or couli be cse:!

for induslri.1 purpose by industries tn
intersllte commerce;
(4) All impoundments of __..alers

othef"'i.e defined .. w.len of the
United Sllttl under the drflnllion;

(5) Tributaries of waters identified U1
par.,raphs 'a) 11H4Jof Ihilsection .
(6) Th~ temtolial .el.:
171Wellindl adjacenl to ",""rs

(other thIn waters Ihll are themselves
""etJands) idenlifscd in plr~"aphs Ie'
(1)-(6) or ,hi•• eelion.
Wlste trelwent .y.tems, induding
trealment ponds or IISoon. desi,ned 10
meet the nquinmentl of CWA (other
than coolina pond. II defined i..., 40 C~
12J.ll(m) which 11,0meet the crileria of
this definition) are noC",at~:1 of th,.
United Sllles.

177

Sec.
321.1 Purpon,
ua.z Cener~l.copt".
S28.3 Ddinllioru.
W.4 lI.uu 01jurildlction.
ua.s Cban,u iD hmlu orWile" ollhe

UaJced Sllte_,
Audaorify. 33U.s.c. 1344.
IJ21.1 1IurpoM,
ni.aeelion define. the term "wlten

of the United StIce." a. il Ipplies to the
jurildlclionallim.ll' of the .uthorit)' or
the Corpl of Engineen under the Clean
Water Act. It prelcribe. the poliey.
practice. and procedures 10be uud in
de termini", the eJelenlo( jurisdiction or
the Corp. of £naineen c:nnccmina
"wlten 01 the United Stiles." The
tcrminololD' uled by It,I=tion404or the
Ora"Water ....ct includes Mnlvi,lble
waters~ which I. cieilned I' leCllon
502(7)of the Act al "waters of the

. Uniled Scalel including the temlorill
lUI." To provide claril,.·and to aVOid

PART 321-DEFINITION OF WATERS
OF THE UNITEDSTATES

receuin" reconvenin •. and
adjournment .hereof; and
[b] To take any olher action necen.,.)"

or aprroprilte to the dische'le or Ihe
dUllCIves:e~ in Ihem, coni islen Iwilh
the .Ialutory or other authority under
which tht Chid or Engineers functionl.
and with the pollcies and dincth'" or
the Chid of Enrineer. Ind the Secretary
01 the Army.
I327,t1 ,u=tllc noU:e,
(I) Public nolice .hlll be liven or any

public hearing 10be held pursulnl 10
thi. re,ulation. Such noUce Ihould
normally provide lor a period or not Jell
than 30 da)" followinathe dale of public
nollce durin, which time Intete.led
parties may prepere themlel\'CI lor the
heArthS' Nolice .hln 11'0 be ,Iven 10 an
Federal a,encie. arlected by the •
propostd action. Ind to .tlle and local
qencles and other rlrtiel hnihl an
intere.t in the lubject matler of the
hearin8. Nolice .haU be lenl to a!1
penona requMUna I hearing and shall
be pOlled lsi appropriate ,o\'emmenl
bulldinp and provided 10 newsPlpers of
,eneral circulltiollior publication.
Commenll received a I lorm Ielien or
petitiona m.y t-e adcnowledled al I
IfOUP 10the penon or o.... niz.lion
re.ponslble for the lorm lener or
petition.
(b) The notice .h.il conllin time.

pl.ce. and nlture of hearina: the le,.l
authorit)' and juri.diction u.,der whlc:h
the helring is held: and location of and
availlbillll' of the draft en\'ironmencal
imPlct Italemenl or environmental
a"ellmeftt.

pun:hllltd b)' any pcrson from the Corp'
or En.inee.., or the reporaer of .uch
heuin •. A copy will 1M IVAilible ror
public ir.,peclion :lCIhe omce or .he
Ipr;rop:ille dl"rlc' en.ineer.
(0All "Tillen "Ilemenls, cheri,.

I.bua-lions. Ind .imUar dllil orlerrd in
evidenee II liar heari", ,han •• ubject 10
excl"sion by the pre.idinl officer '"r
rc.. en. of redur.dl:1ey, be received in
I!\'iden:e and shill conllilule I pari of
the reco.d.
(lJ The prl!lidln, officer .hall allow I

period 01noc lell thin 10day. Iller che
ciolt ollhe public hearin, lor
.ubmirsiun of wriuen commenl •.
(II) In Ipproprille calCl. the dillricl

enRfnrer mlY puticiplle in jolnl public
he'rinfs will. olher Federal or .llle
a,encies. pr:)\ided the procedures of
those htl.in.s meel the requlremenc. 01
this nr.Jlltion. In those cale. Inwhich
the olher Federal or Itlte 'seney allow.
a CfOlSoCxlmlnaUonInfl. public
hearinS. Ihe districl en,lneer mlY ,liII
plrticipale in Ihe jolnl public hearins
but shill nol requln croll examinllion
a. a rl:1 or his participation.
t ~27" 'ling ef tfl_ "'nacrtpCof 1M
pWIic ".I"n"
Where Ihe presidin, officer i.the

1:1illal,clicn authorilY. the tranlcript or
t.o,epublic helri",. tOlether wUh all
e\idence introduced It the public
hearir.,. ,hlJJ be mlde a Plrt of the
Id:mniscralive record o( the permil
action or Federal project. The inilill
action luthorily .hall fully con.ider the
mllle:s discussed at the pubUc hearinl
in arri~;nl It his initial deci.ion or
recor.L"I1endltionand shlUlddrelS. in
hi. decision or recommendltion, all
•"bllan:ial and valid Illue. pnsenled It
the hearina. Where a person other than
the Initill aclion authority .erves IS
presidins officer•• uch penon Ihlll
forward the cr'"ICript o! the public
hearir., and all evidence received In
connection therewith to the inllill action
authority toaether with a report
luanmlminl the ,"uel covered at the
hearins. The report o( the presidin,
officer and the trln.cript of the public
hearin. and evidence .ubmUted therelt
• bellin .uch c.. el be fully con.idered
by the inltill IctioD authorily inmulns
hi.decision or recommendation '0
hi,her authorilY a. to .uch nermilaction
or Federal project.
I~21,lD Authoftty of 1M prealdlng o"lc»r.
Prelidinl office'.., 'haU hav" the

'ollc"'inl IUthOrit~
(a) To ngulale the cOlU1leo( the

hearinllncludinl Ihe order of ell
ICISion5 .nd Ihe IIcheduUnathereof.
Arter an)' inillal.elSlon. and the
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I5K
3211.11 ecoraphk and juritd",ho~1 ItmilS

.f ""en .NI I••••.
1Z9,U CcOltlph,c and iunld,chDn., Itm...0'_aniC IlldI,da' ." ..n.
1D.U GeOf"ph.1: hm'.I· .hlilln,

bou"d,nn,
1Zt14 l)elfflllW'''''' of",":.abil")'
l:!lll.1I Inq"it_ ~.,rdlnadel~"'I".tion.
lZll.11 UMand "",nl.lI.na 01' .... 01

d~.""ln'hnll'
A" ... rily:ll U5.C. 401,., .rq

t nl. I ""'PO'"
Thil relU~ lion define&the It-rm

"navi,able .... ttrs of the United Sllles"
•• ill' u.ed 10 define lulhoritiea of the
Corp. 01En,ineetl. '1 .1,0 prescribe.
the pulic)·.practice and proeedurt 10 ~
uaed in delemuninlthe ulenl or the
'uri.dictioa of tbe Corps 01Eqinrefl
and In anawerinl !nquine, concemin,
"nui,able "'llera !Jf 1M United Stalel.~
Thil definition doea nol apply 10 •
authorltle. under the Clean Wiler Acl
which defanillon. are deauihed under 33
CFR Pir" 323 end 3%8, \

t 22t.2 ApptIcabUltr.
Thi. replatiun i.aJ.'pJIC:.bJtto all

Corpa of E""n~etl diltricU and
dlvillon. huin, civil ",·or...
relpon.lbilitiel.

t '21.3 G.narae poIIdaL

PrecUe definitions 01 "nanl_ble
walen oflbe l!:liled Stlles- or··n"....biUty.. are ullim'lely dependenl
on 'udici.nnlerprelaUon and taMOl be
made conclu.lvely by .dmini'lrative
.,encieL HoWeyef,the policies and
criteril conllined in this reBWltion ar.
In dOll' CGD(ormance"ith the ItllIUJed
by Federal COurti and determin.tions
made under this re,ullUon are
considered hindi", in re,ard to Iht
.ctivlliCl 01 the Corpl of EnIlneeu,

t"... GenetaIftflnlllon.
N,ni •• ble waters or thl' United SI..I:~

are those " .. len th.l Irc subjtel 10 ,h•
ebb and now of the tide and/or Ire
preaently Uled. or bave been usrd in the
pilL or IDI)' be lusceplible fo~V'l~10
tranlport Intenl.le or foreip
commerce. A delCtnJinllion of
nevi.ability. once made. applie.
laterally over the entire SUrfllCtof the
wllerbody. IDd is nol exllnp!shed by
1.ler actions Drevenls which Impedr or
de.tnJy aavillbl, capleil),.

f S21.J o.n.r.a ecope of oetarmlMtton.
The anerat faclon which must bl!'

examined when makinl' delCrminlllOII'
whether I walerbod), II" n."isable
"'aler of the Uniled S'.les a:-: :!;,:~!~~.
in de,.II below. CenerlUy. lh~ rollo"'~n~
condillons mUll be .alidil'c!

178

s.c..
321.1 J'I&rpon.
m.z Appbcabibl)',
321.3 Generalpohe,n,
321.4 Ge-r,1 defllliliona.
USI.5 CeM,.1 KOIM of delermiu,",n.m.. "'letll •• e 01 flll'Yip COIIUDeree,
3Zt.:" Intr.".,. 01 intcral"1 Ullin o~

""Ie~.)'.
32'J.. Impro\'edor n.I..,..1 c,nd':'rn. or ah~

w'lfI'bo::l1·
l2Sl.J Time.' ...·h,ch_mere. e'".U or

drlrm'llnalloni._dc.
)"",10 [,uSI.nu ofOb.tr\JLIIOIU

fb) Tidol Wolel7 of 'he UnitedSlfI(~.
Tht I.ndwlrd IImil. of juri.d,clion In
lidlll wiler.:
Cl)Exlend. tn tht hi,h tide fine. or
(2) When Id,acent non·aidal ,,'.Iets of

the United Slllea are present. Iht
juri.diction utendI 10 the limits
identlr'ed In p.r",r.ph (c) o( Ihi.
.ection.
Ic)NDII' T,dD/ WOIII!'I'1of 'he U:I;/~d

SIDles. The IImll. nf jurisd,ction in non·
lid.1 wlters;
(1) In Ihe Ibsence oladjatent

wetl.ndl, lhe jurisdiction eatend,-. 10 Iht
ordinary hllh ,,',Ier m.rk. or
(2) When Idjlcent wellind. are

present Ihe juriadiclion exlend. beyond
Ihe ordinary hllh w.ler mark 10Ihe limll
of the adjMcml wellanda.
(3)When Ihe ,,'6ter 01 the United

Stalel con.isll only 01wellands L"e
lurladic;lione,.lend. 10 the limit of Ihe
welllnd.
• 2a... Ct\I",.. 1ft limit. of walen of 11M
UnIted SIIIn.
Permanenl ch.nl" Or!ht .horeline

1C0ftfiaur.tlonreault in limn.,
allerlliion' of !he bound.ries of "'lle"
of the Unlled 51.lei. CraClualdI.n,CI
"'hlch are due 10 natural cau.. s and arc
perc:epUbieonly o"'er lome period 01
lime collft!lule chlJ18Cl in abebed oJ a
"'llem'l)' "'ruch al.o chanae tl:e
boundaries of the Wiler, of the Uniled
SllleI. For ",ample. chlhSln, "Ile"ell
or sublldence or lind DIal'caUIe lome
area. to become waters of the Uniled
Slales "ill:e siltation or I chInle in
dr.ina,. mly remove In area from
WIlen of the Uniled Stalel. Mln-mlde
chln,es m.y aneel the limit. or waters
of Ihe United SI.tes~ however.
penn.nenl chln,es should not be
presumed unlil the particular
circumlllnc" hive bten eumined and
verified by tht cbstrict enlineer.
Verifu:alion of ch.nles 10 the lalera.
limitl of juriadictlon ma)' be Ohl&lned
from the dlStricl eAlineer.

PARTUt-D£FINmON OF
NAvtGABLE WATERS OF THE UNITED
STATES

)
)

)

)

)

(b, The term "weiland." mean. Ihole
are .. tha. are inundated or .. t"rated b)'
.urlllce or J'Ound watcr al • frequency
and duration .uFlicien! 10 ,upport. and
th.t under normal circum,Clncel do
supporl. a prevalence of "elelalion
tl'Pic.lly adapted lor 'ife in •• Iurated
loil condilion•. Weiland. ,r.ne,.Uy
include Iwampl. m."he., bOMS,Ind
.inlil"r .reu.
Cc)The lerm -.d;.cenr· mun.

burden" •. contiguous. 01nei,hborinl
Well.,nds sep.,ated rrom other Wilen
or Ihe United Siale. bl' m.n,made dibs
or b.rriere. natur.1 ri"cr berms. belch
dunes and cbe like ~re "Idi_cerlt
we!bnd~."
.Id) The term "hi,h lide linc" nluns

Cheline 01 interseclion olcbe lind with
tbe ,uter', IUrfice II the mlximum
hel,ht relched b~'a rilinllide. iM hi,h
.ide line mlY be determIned. in the·
• b'f!nce ollctual data. by a line 01oil Of
Icum alona sbore object., a more or Ie..
continuous deposit or rine .hcll or debris
on the lore.hore or berm. other phy.ical
marki"" or characterillics. "elelltion
linel. lida' fllel. or other luUable

··means thai delineale the ,eneral hei,hl
reAched by a rlslr., tide. The line
enr.ot:lplUeslprina hlah lides and olher
hllh lides th.1 DeCur"'ith periodic
frequency bul doel nol fndude .Iorm
_"'lIS in "'hJch there il I de.,.rturt
.from Ihe normal or predicted reach 01
,the Iide due 10 Ihe pllinl up or WIltf
.,alnll I COISIby Itrona "1nds such IS
those .ccompan)ina a h:miQne or
olher Intenn slenn.
Ie) The lerm hprdinary hi,t: weIer

mark- mClnl lhat line on :he lholf
esla~li.hed by the fluClu'liuRI 01"'Iter
end indica led by physical
characleristics such as clear. nillurli
line Impressed 0:\ Ihe bank. shehinl.
chanres in the charocler olloi1.
destruction or lerrellri.1 ve,elliion. Ihe
ptes~nct olliller and debris. or olher
• pprosmale mlll"1 thai consider the
char.cteri.tics of thl' lurroundins arelll.
COThe lerm -tidal wllers- DleaRS

those "'Ilers thlt rise and rau in I
predictablt and measurable rhytlun or
cycle due to the gravil.tional pullJ or
til" moon and lun. Tidal walers end
where the rise Ind I.U of the waler
surlace can no lonrer be p,.cticaU)'
melllured in • predictllble rh)'lhm dut 10
." •• kinl by hydroloaic. wind. or other
errect.

122•.4 UInIu o. jclftadlctlon.
,.) T~"iIDriD'~,,$, The IImil or

jurisdiction in .he terrilorial.e., is
mUlured lrom the bneline in a
I,.",,·ard d,rection a diltlnce of lhrel!'
"".1111'111miles. (Se.: II CFR l~.l:1

)
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I "relsonlble" improvemenl is II""IYS I
m,lIcr or de,ree; Ihert' mUll be I
balance belween cosllnd nerd all
lime when the improvemenl would be
(or would have been) uarfu!' Thul. if In
improvcmenl wert' "realon.ble~ II I
lime of pul ule. Ihe waler WI' Iherdore
nlvigable in law from thai lime forward,
The chllnle. in enaineerina praclicu or
the comin, of new induslries wilh
vlrying CIUICI of'reilht may Inect the
Iype of Ihe improvement: those which
mly be entirely rea,onlble in a Ihlckly
populaled, hi8hl)' developed indusl"al
relion m.y h.ve been enlirely 100COSII)·
for the ume relion in the da)'s of the
pioneerl, The determinalion 01
relaonable improvemenl I,DIlenSimilar
10 the COltanalyses presently made in
Corpl or En,ineers studies.
IUI.I TameII wftIctI co__ •• 1111 or
llellrmlnallon II mad ••
(I) Post ule. A waterbody which W,.s

navisable in its nlturll or improved
Ila'e. or ,,-hlch wa, sUlceptible of
rellonable improvement (a. dilcussed
in plr."lph 3ze.a{b)of this Part) rellin.
ils character I. "navi,able in la",'" even
thou,h III. nol presently uled for
commerce. or i. presently incapable of
such use becaun of chanled conc!:II~ns
or the presence of ob.truclions. Nor
doC5 absence of I:ICbecause 0' ch~:;Jed
economic conditiona affect the leail
characler of Ibe waterbod,'. Once
hl"'in, aUalned Ihe ch.:-acter o.
"navisable in law.~ the Federal
authorfl), remains in existence. and
cannot be Ibandoned byadminlslralh'e
off.cers or courl action. Nor is 1tJC1t
ina"enlion or ambi,uo", IClion b.r
Contt:ell lin Ibandonmenl of Federilll
control. Ho,,·ever. express Slahl'lOry
declarltion. by Congrell Ibal ciescribed
portions of a waterbody lire non,·
na,·I,able. I)rhive been abandonrd. arr
blftd.nR upon the Department 0' the
Anny. Each Itltute mUll be carefully
examined, Ilnce CoJ1lfCSIoflen rese"',,
the power 10 amend the Act. or assisns
apecill dutJel of lupervision Ind control
10 the Secre'ary of Ibe A.rm)·or Ch1ero'
Ens'neers. .

(b) Fulure orpO'l!ntiol use,
Navl,ablllty mlY .110 be found in a
waterbody'l Iusceplibillty ror use 1f1liS
ordinary condiLionor by rellonable
improvemenllo transport intersllte
commerce. This may be tllher in Its
nltural or improved condition. and r.tIY
thUI be edclentalthouab there has beer.
lie) aClu.1 UIC to d.11!.Non-ule in the
p.. t therefore doe. not prevenl
recognition of Ibe polenlial for lulur!'
UIC.

119

f lll.1 Irnprov" OfMiura' concf"~ of
I!W .alettHMfr.
Determin~lions arc nOllimlled to the

natural or ori,inll condilion of Ihe
,,·alertiody. Na"i,abih,y may al,o be
found where art.ficial lidl have been or
may be used 10make Ihe wllerbod)'
aUillble for "Ie In nlvi8ation.
(I'£Ai.,;".impro"ements: orlificlol

tIIIoll!rbodies.(JJ An arlificial channel
may often coQstilule a nevi.able "'aler
of the United Stalel. even thou,h It has
been privaii1y developed and
maintained. or pa.les throll,h private
properly. The lell il lenefllly 15
developed above. thai is, whether the
walerbody il capable of ule 10 tran'p"rt
inlerslale comme""A!.Canal. which
connett Iwo navi,lble wllers of the
United Slltes and which are used for
commerce dearly fall Within the t.l.
and themJelve. become navi,able. A
canal open to nlvilable waters of the
Uniled Stale. on only one end I.Ilielf
navis,lIle where It In facllupporta
Inlerslale commerce, A clnll or olber
anlfidal.waterbody thall' lubject to
ebb and Dow of the tide IIclso a
navi,able Wiler of the Uniled Stalel.

(Z) The artJficial wllerbody mly be I
major portion of a river or harbor area
or merely a minor blckwash. Ilip. or
tumlnaarea (.ee pa",raph 329.12(b)or
Ibi. Part).
(3) Private ownership 01 the land.

underl)ina Ibe wlcerbody. or of the
llnds lhroulh which ta nlhS. does noi
preclude a findlna of uvi,abllily.
Ownership doCl become a «:an&ro!lin,
flclor Jf a "rivately coMuucted aDd
operated canal is0,,1used 10transport
Inlerslate commerc:eDoruled by the
public::it is then Dol considered to be a
na'iaable water of the Un;,lel!Sllte •.
However. a privale wllerbo;!y. even
thouSh nolillear nnil.ble. lDay10
.nect the naviaable cap.city of nearby
wlter. a, to neverlheles. be ."bjeci to
cerlaln re8ulatory authorities.
(b) Non-culi", improvements.pall

Drpotential. A wlterbody lDayal.o be
considered ftni,lble dependana on the
feilibilily of uar to transpDtllnlersla."
COllUnetu afler the con.uur::llon of
whltever -nlsonlt-I," iDlprovemer.l~
may potentially be mICe. The
improvemenl need nol nilt. be plaftfll'~,
nor eveb aUlhorized: iIit enouSh thai
po~enlially Ibey cou'.dbe mlde. What Its

nlviaable connecllon IcrOSS• st. te
boundl,>,. \I\'here a wllerbod)' CIIlends
throuah one or more 11,les. bUI
subsllnlil' portion" which Ire cI"lble
or belring mtersl.le commerce. Ire
lOCIled in onl)' one of the .llle., the
enhrel)' or Ihe wale",,'illYup 10 the held
fur=,cr limil, of navi"lion I,.ubjeci (0

Federal jurildiclion.

t 121.7 tnll ...... or Int_tate _tuN of
.. II .... )'.
'A waterbody may w enli~Iy wilhin a

Iiale. yel .tillbe c:ap~ble of canyina
Interstate commerce. Thi. ic apedally
dear when iC ph)'Sica1JyCOMect. with a
lenertlly Icknowledged avenue of
inlerstlte «:ammerce. IUch a. Ibe ocean
or one of Ibe Creat Labs. Ind IIyet
wholly within one "ale. Nur il U
necel.lfl· 1!h~1there be I physica~ly

fa' Pall. pfI:scnl. or polenlia' p~lence
or inlerllale or foreign commerce.
(bl Phl'lIcal capablll"el for ule by

commerce al in patalraph (., of IhIS
aecflon.lnd
fc) Defined gec.,raphlc limils of the

wllerbody.
,'21.1 Inl.t......Of 'Of.lon _tee.
tl,Nolurr fI/ commt!~t!: type.meons.

ond ~Jtlenlof use.The I)'pel of
commcrc:.el ule of I wlle""'IY are
extremel), varit'd Ind will depend on Ihe
characler 01 the re,ion. itl products. Ind
the dlfijcu'IiCl or danlen 01navi,llion.
'I i.the wllerbody'. capabilily 01ule by
the public for pUrpOSCl01 tranlporl~lion
of commerce which il the delerminative
faclor. and nol the lime. exlenl or
manner 01 thai usc. A. dicculled in
1,329.8 01this PlrL It iii surricient to
e'llblish the potenliallor commercial
use II an)' pI.L present. or fulure time.
Thus •• uflicienl commerce mlY be
ahown by hislorical use of canoel,
bateaux. or other frontier crafl, as lon,
IS thallype of boal wal common or
well'lulled 10the place er:d p"riod.
Similarly. the particular Hems01
cornmetu may vary Widely. dependin.
a,aln on the re,ion and period. The
,oDd. involveof mi,ht be Ira in. furs. or
other commerce 01 the time. Lo,. are a
common ciampI!!: transport.tion of 10,.
has been a lub.lantid Ind well·
recopUed commercial use of many
DniBlble waters ohbe United Slllel.
Note. however. Iba' the mere presence
01DOlling10,1will nol of itself make
Ibe river ""aviBable": the 1081mllst hive
bem relaled 10a commercial venture.
Similarly. Ibe pre.ence of recrellionll
crafl may Indicat!! thaI a w.terbody i.
capable of bClting lome form. of
CODUr.erce,either pruentl)·. in Ihe
future.or It a pili point in time..
(bJNDturr Dfcommerce: ;nterstote

and inL'YI.tote. In,lersaale commerce may
of course ~ existent on an Intrallate
vOYI,e which o:r::un onl), be*ween
placCl wilhin Ihe .ame "a !C.It i.only
necessary that good! may be brou,bt
from. or C\'e~lullly be destined CD 80 to.
anolhf:~6i~te. fFo::-purpo.el of Ibi.
rer.:i'lilln. '!-Ie term ~inlp.:stlte
commercc" h,.rein&!ler include. "foreiJn
commerce" a. wen.)
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ThuI.l'ldual chenlea which Irr dur 10
nalurel CIIUH. and .~ percepublr only
over lomr period of time conllliule
chanlle' In the bed 0' a walerbody
which 1110chln,e Ihe .horehne
boundlnel of the navi,able Wlletl of
the Uniled Sllles. Howev~,. an arr. will
remlin hnl'li •• ble in law." even Ihoqh
no 10"ler covered with ,.,ller. whenne.
Ihe cheRIe h.. occurnd auddenly, or
wa. cau.ed by artificial force. intended
10produce thet chln,e ..For .. ample.
Ihiflm, ,.nd bars wilhin I river or
e.tulry remlin part of the nniBlble
Wiler of the United Stete •. re,lrdles.
that they mlY be dry at I particula,
point In time.
I121. ,C o.,emMnatiOft of ....... blllt)'.

(a) Elfect 0-'1 delerminolioflS. Altho",h
conclulive determination. 0'
nl"".bility cea be made only by
federal Court., thole made by rede,,1
a,enelel are Deverlhele .. aecorded
lub.llntlal wel,ht by the courts, II il
therefore nece"lry that when
juri.dlclional queldoNl lri.e" diltrict
penOMel carefuUy inveitilile thOI.
welen which mlY be lubJect.o federal
repl.tary juri.diction WIde' Iuidelinea
eel oul abo"e •• 1the relullins
delemination may have .ubslanUal
impact upon a judicial bod)"'. Officill
delerminatloNl by an I,eney mlde ill
Ibe pall cen be revi.ed or revened as
nece •• .". to reOect chanaed rulu or
inlerpretltiona of the Ilw, '

(h) Pmcedul't:. D/deletminotioll. A
determlnltion whether a wllerbod)' I. I
..a"'pble ",ate, of the United St_lea
will be mlde by the di\iliar. ensineer.
and ~iUbe ba.ed on a report 0' find.",.
prepared al the di'tric:l level In
eecold_nee with the crileril lei out in
thil replltion. Each report of findin,1
will be prepared by the dIStrict engineer.
accompanied bJ an opinion 01the
district counteland Jorward,.1j1(, th~
divillon enllneer lor final
delerminlfion. Each repa" of ftndlnll
will be bl.ed lubstanUaU\' on
appliCible POrtiOIUof the·fonn.1 in
par."lph (c) of thil IcclioD.
(c) SIIItes1ed /ormol D/repoT10/

/indinll,'
(1) Nlme 01waterbod),,:
(l) Tributary to:
(3) Physical charlelerilliel.
(iJType: (';"er, ba)', .loUlh, lIluArr.

elc.)
(ii) Len,lh:
(iii) App.oximate dilchl,"e \'o!U::lIJ'

Maximum, Minimwn. Mlln:
(I,,) FaUper mile:
(v) £Xlent of tidal inCiuen':L
(vi'Ran,e between ordi..lr; n:~r..n~

ordinlry low weter:

180

IS2I, " Geo9r11pNc lind ..,,_,1CtIof\M
IImIUI 0'_.Nc ~ acMI •• I....
'a) Delon ar.d COOllal wolen. The

nl"'ilable w.lers of the Unlled Slllel
over which Corp. of EnJineen
,elulltory jurisdiction exlends include
an oeeln .nd coaslel wlten wilhin I
zone three leoarlphic (neutical) mile.
leow.rd from the b.leline (The
Terrilorill Sea.]. Wider &onelere
recognized for lpedal replatory powetl
e.erased over Ihe oute, continentll
shelf. (See 33 CFR 32Z.3(b)) •
(1) BoseJine d~pnftl. Ccnerell)'. where

the Ihore directly cont.cl. the open .ea.
Ihe line on the .hore relched by lhe
ordinal')' low tJdel r.ompri.el the
blleline from which Ihe diltance of
Ih," aeorraphlc mU.. IImea.ured. The
blleline h... ipiJicance for both
domellic and Intemalionalllw and II
.ubiecI to preclle definflfohl. Special
problem. ari .. when ollihore row.
illand •• or alher bodie. ed.t.and the
baseline Day have to be drlwn lea ward
of .uch bodies.
(2) S/Ja~wQtd Jimit ofjurisdiClitm.

Repl.,ary Jurisdiction in caa.lal area.
eXlendl to the line on the Ihore reached
b)' Ihe plane of Ibe mean (averale) hi,h
w.%er.Where precise delerminatian 01
the actualloation of the line become.
necenary ... m".1 be e.labli.hed by
lurvey ~ith reference 10 the avail.ble
tidal datum. preferably averlsed over a
period 0118.6 yean. Lei. precise
methods. IUeb a. oblervaUon 01 the
~applrent Ihoreline" which i.
determined by reference to physical
markin,s, lines o(veselallon. or ebanlll
in type of ve,etllian. may be used only,
where In ellimate IIDeeded of the line
reached by the mean hi,b wlter.
Cb)Ba,'" olld estuaries. Re,ulilory

jurildlctian extend. to the entire lurflCIl
and bed or .nwlterbadie. lubject 10
tidlJection. Jurildiclion thUI exlendl 10
Ihe edle 'II determined b)' pI,.",lph
(a)(2) of thil 1eC'llon)of aUIUch
walerbodie •. even thou,h portlanl of
the "'aterbody mly be extremel~'
.b.llow, or ob.tnscted by Iholls.
veleillion. or other burien.
Mlrshland, and limilar areas are thul
considered -navilable II: llw." but only
I:) far a. the arel i. lubiecl to
inund.tion by the mean hi,h Wiler •.
The relevant telt I. therefore the
presence of the mean hlah tidll wlten.
and nol the lenerallelt dllmbed
above, which ,enerally applies 10inland
ri"cr, and la"el.
1320.13 GeogtSflflic IImIle:shttIlng
lIoun.::lartcL
Pennl'"enl duml" "f doe phnreline

conf.,uralion relult in Ilmill'
alterallons of the bound.riet 0' the
n"-Isablt wllt'n of Ihe (tniled S:lle.

)'

I221'.10 l.a.,.nee of oIMlNCaon&.
A .Irum ml" be n.villbl~ d~lpl'e

the e ..iltenc~ or rill., repid., lind b.,..
bridjl~s. portllel" shUlln, CUlTent•. or
.imller obslrucllonl. Thul. I "'11~rwIY
in It.ori,lnal condition millhl hlV~hid
lubsllnhll obltruclion. which were
overcome by fronller b0111Ind/or
port.I~"end nevertheleu be I
-chennel" of coaunerce. even Ihou,h
bOfitl h.d 10be removed rrom Ih~ "'Iler
in lome Itrelchel. or 10,. be brou,ht
• round .n obl'ruclion by m~lnl of
.rtllicill chule •. However, Ihe question
il ultimately e miner of delree. and It
mUll be reCOfllited Ihll there il .ome
poinl beyond ,.,hich nlvi,lbUily could
not be establilhed.
I ::121.1t GeOOrllpNc: end ,urt.dic:llon.l
limite 01 rtwera end .. III..
(a)/uri,dictiDn o"~r ~lIIirr bed.

Federal repletory jurildiclion. Ind
powen'o! Improvemenl ror "I\ililion.
extentS 'alerally to the entire w.ter .
luneee and bed of. nevislble
",.Ierbody. which indudes IJlth~ lind
and "'Iten below the ordinary hi,h
,.,ater mark. Jurildiction thUI ext~nds to
the edle (a. determined .bove) of all
luch wlterbodles. even thou,h portionl
01 the ~'aterbody may be extremely
ahaUo~·. or ob.tructed b~'shaill.
velelltion or other barrien. Mlrshlands
and similar are81 are thus considered
na\'liable in law. but only 10 fer el the
area Is .ubject to inundation b)' the
ordinal)' hiIh ~·.Ien.

(1) The ·ordinary hilh waler mark- an
nan-tidal riven Is the line on the shore
eltabllshed by the nucluationl of water
and indicated by physical
characteriltics .uch al • dear. natural
line impreued on the bank: shel\in,:
chaflles in the character of loll:
deltnsctian o( terrellri.1 ve,etltion: the
pre.ence of Ulter and debris: or other
appropriate mean. tbat consider the
eharacteri.lies of the lurTOundin, areas.

(2) Ownenhlp 01a rh'er or lake bed or
of tbe landl belween hiSh and low
"'Iter mariti will vary accordinSlr> .tale
II~-: however. privlte ownership of the
anderlrina land. hal no beIrina on the
exillenee or extenl of the dominanl
Federll Juri.diction O\'erI navil_ble
waterbody. .
(h) Upper limil 0/no,·igobi/iIJ·. The

charuler of. river will. alsome point
alons ill1en,tb. chan,c from nnil_ble
10 nan,nevi,able. Very oflen thlt point
~'i11be at a major fall or rapids. or oth~r
place ~'hete there il a marked decrease
in th.. nlvilable capacity of the river.
The upper limit will therefore often be
the lame polnl traditionilly ff'':Opited
a. the heed of nltvi,llIan. but may.
under fome of the tilt. de.cribed above,
be at lome pclnl yet ferther upstreem.

)
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rnodirlcalion•. If Iny. 10the n.llon ...·ldt
.pennit. can be obtained ',om the
appropriate dillrict cn,ineer.
NationWide permitl are desl.ncd 10 f
allow _certlin acliv;tltl 10 occur wtth ~
liltle. If Iny. dela, or plperworlt..
Nationwide perm... are valid only ,r thr
condition. Ipplic.ble to the nabonwlde
permits are met. Failure to comply " ..ilh
a condilion doe. not necru.,ily m~an
the activity cannot be authorized buc
nlther thl.the IClivity can onl)' be
authomed by In indlviduol or re(l.on~l
permit. Several of lhe nllionwide
permit. require notification to Ihe
di'triCI enllneer prior to commeftcenlen10' the luthoriz.ed Icth·try. The
procedures tor thll notification are
located a' t 330.7of lhl' Part.
Nationwide pennltl can be luued to
a,tldy the requirementa of lection 10 or
the Rivers and Harbors ACIor 1899.
.ection 404 of the Clean Water Act
and/or aeetion 103of the t.-IIrine
Proteetion. Research and Sanctuaries
Act. The applicable authorilY is
indicated at the end of each nationwld,
permit.
I3JD.2. Dtflnltlona.
(a) The definitions of 33 C~ Par,s

321-329 ere applicable 10 the terms used
in thll PIn.
(b) The term "headw.Jte,,·· me....s the

poinl on I non-lidalltrtam abo\'e ""h"h
the averale annual now illel. than fwe
cubic' feel per accond. The dil1rict
'Rlineer ma)' ulimale this point from {
Ivanable dill b)' ulinlthe mean ar:nul
area preciph,tion. arel drainase basIn \
Dlaps. Ind the Iverase runoff coefficient.
or b)' 'imil., meanl. For 'trelms thaI
are dry lor Ion. periods of the yen.
ctiltr1ct elJlineers may establisb the
"heldw.te,,- al that polnl on Ihe
Itrealn where a flow of five cubic lett
per accond il equlled or exceeded so
percent of the lime.
(c) Discretional'')' authority means the

autborlty delt,"ed to di\'lsion enlmters
in • 330.8of this par1 to override
provilions of nalionwide pennits. 10 Idd
re,iona! conditions. or to require
tnd"idual permit .pplic.tiolll,
I2lO.3 Adlvltieeoccvrnr:; ,,~,o,.cClUln
Ck:e.. -

The followin, activities Wert
permitted by nlt.ion",ide permits iu"ed
on Jul,. 11.lin. and unit .. modified do
DOtrequire lurther pennitUna;
(a) Di,chl,," of dred,ed or fill

material into Walers of the UnUed 5,.,,,
outside the limlu of n.vis~b1e Wile,. or
the "oiled !iIIICi that occurred b~lort
the phale-in dales which beSar. lul~'25,
1875.and extended .ection 404
juri.diction to all wllers 01 che Unllrd
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llier.
S3(U Cene,.!.
~ Definilions.
23O.J Ac:tivilil!lOCCU""I bdorc unaln

datu.
230_. PIIbbc:nOllce.
330.5 Jl:At,on..;de penn:ll.
330.6 "'IM.tlMnt pracllcu,
330.7 NotlflCl:aonprocedure •.
230.b DIICfthOnal')'AVfho:,,~',
330.' S'I:e ..·.lterqUI"'" :rrtir'cI::or.
330.10 eo_"11 ZoneMlnlfCliIcr.'

cllr.sittena·dt'tel"llll,,'IIIOft.
330.11 N.lion~de pcm.il ".rifiulian_
»0.12 upitllion orftallonwide pcr.nU,.
Au"oril)":33l'.s.c. 401.ll&Cq~»U.sc.

1)44:33U.s.C.1U3.

f 330.1 Generll
The pllrpCse of this "Iulalion il to

dp..c:rib, the Deparunent 0' Ihe Ann)".
lOA)nilionwide permi1proa,a:n and to
li't all curre:.1 nationwide permits which
he\'e been issued b)' publ:eetion herein •
A n.tion~'idc perm,c is I (,,"n of ,enerat
pc!rmi1which ms) IUlnorize Icli1f:llielli
throu[!bout the nalion_ (Another type of
' ..n,.,.' .... .,..,iti,I "rea.onal ~rn"tH
and is iuucd by dl"ifl:ln Gr dlltl'it1
e:lBinct~\ (On_ rctlion,1 basil in
ac.:o,J.nco! wuh ltl CFRFlrt 325'.
Ct'pies of ,,.!It,nal c,·nrtlliorr anti

DeperlmenC.whether luch acllonl occur
wilhin Of outsldt' the nlvI,lblr are.l.
Ie) Specific inqulnea re,,,dlR8 tht'

jurisdiction of Ihe Corps or En"neen
can be Inswered only a'ier I
drlennlnation ""hether 11) Ihe watell
Ire nlvip.bJe """ers o. the Uniled
StIle. or 121 i' nol n.vlplble. whelher
the propoaed Ilope 0' achvil, ml,
nevertheleIS IC1 arreet tht' navilible
walers of the United5,"" .h•• the
a ••ertion of repll'ory jUrl,diction i.
deemed neu ... ~·.
• 221.11 UN and IN;ft,.M,_ of .... of
"'.""",-llon,.
rl) Tibullled iii'S of ,InaI

delerminltion. of na''1,lbilily Ire to be
maintained in elch dlstrlel office. and
be upc»ced lS,nece .. nated by court
deciaion•. 1uril:dictional inquiriu. or
other cha",pd condition •.
(b) II 'howd be noted thlt the Ji'tl

repreunt onl}·thOIe ",·.terb"diea for
which de'ennlnltiafts hive been made;'
ab.ence from that lilt ,hou:d not be
laicen al an indication thll the -
wlterbody is nol navi@~ble.
(c) Delelions from the li" 6re not

authorized. If I chan,e in slatu, of I
wlterbod), (.om nlvi,It.le to non
navi.able i.deemed ntCPsslry. an
updated findinllbOl:ld be 'orwarded 10
the divilion en,lneer. eha",!!, are not
conlidered 'inll until. determinalion
has been made b~·the c!l\'lslonenJineer.

PART 33O-NATIO,.WIDE PERMITS

(vII' Delcriplion or improv~m~nl. 10
nni"lian nol lisled in pI"lrlph (cllS,
of thi. 1t."Clion:

14'Nltur~ and loc.tion or li,nlficlnt
ob_tIUcllonl to navi,lUon in portianl of
the w.l~rbody u.ed or potenlially
cap.ble of ute in intenla'e commerce;
(5) Authorized projectl:
(i) Nature. condition and localion of

any improvement. made under projecci
authorized by Con,r~ .. :
(ii) Description of projec', lu,horized

but nol ~nllrUcled;
(iii) Ult of known lurvry docwn~ntl

or reporll d~.cribin. Ih~ walerbody.
16) Pa•• or present ;llUerstate

commerce;
(i) Cenerlltypes. extent. ... d p~riod In

time:
(ii) Docwnenl,Uon IInecellary:
(7) Potentill Ule for Inl~"I'le

comm~'ce. if applicable: .
(i)Uillnuural condition:
(ii) If Il:'Iproved:
(8)N"I;:e of jurisdiction known to

hIve been ellen:i'ed by Federal
a.encies if an)':

(9) Stile or Federal cour1decillon.
relllinllO n.vi.abilily of the
wIlerbody. if an),:
(10)Remarb:
(12)Findina of navi.,blllty (with dllel

and recommend..tioDfor delennlnation:
I:121.11 InquIi1nNpl'dlno
"terminatIoN.
(a) Findinal anddetermination.

Ihould be made whenever _ question
arilel rellrdina the "avi.abllity of a
waterbody. Where no determination has
been made. a repor1of fmdinp will be
prepared and forwarded to the di,i.ion
enaineer. al described above. inquiries
Inly be Inswered by an interim reply
which indic.le. that a fmal a,ency
determinllion mUlt be Dlade by the
divilion enlineer. If.need de\'eloJ:1 for
8JI eneraency determination. diltrict
engineers may let in reliance on a
findilJl prepared al in Section 329.14of
this "'rt, The report of findinll Ihewd
then be forwarded to the dlvilion
en.ineer on ... expedited b•• II.
(b)Where delerminations hU'e been

Inl~e b)' the division eDJinter. inc;uirie~
rella~di~ l!ie n:IS'igabilitJ' of specific
portions of wlterbodle, CDveredb)'
thele determination. may be an,wered
as folio",'"
Thil Department. In the

.. dministrltion of the laws enacled b}'
ConFess for the prolection and
preservation of th\: nnigable wllert of
thr United Stilet. hal delermined Ihat
__ (River) IBI)') (Lalcr.. elc-~,& I
n'\'iijlb:e WIler of the United Statel
r;.,,1"1 __ to _ Actions "'hich
mod,,,· 0: "thenvise affect t~o,c wlltel'll
Ire Iui-Itce to ah.. jurisdiction or Ihis
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,

lep.ration .cherne (where .uch limlll
have not been deli",.ted or where .
chan,el Ire .nticip.ted. d'llticl
e",ineen will con.ider r:econun~ndinB
the di.cretion.ry aUlhonty proVIded b)·
330.1of WI PIn. and further .ubjecl to
the provi.ion. of che lairway rerulation,
tn 33 CFR 32.Z.S(11lSeclion 10).

(01SINClure. pllced within Inchor.lle
or neelina are•• to I.cilit.te moor.,e of
vellell where IUch .re •• h.ve been
ell.bU.hed lor Ih.t purpole by the U.S.
eoa.1 Guard. (Seclion 10)
(10, Non·corrunercial. .i",le·boll.

Inoorin, buoYI. (Section 10)
(11) Tempor.ry buo,., and m.rken

pl.ced lor recreation.1 uae luch I.
w.ter .klIn, and boat rleina pro\'ided
th.1 .be buoy or marker it removed
within 30day. a'ier ill use h.. been
ditcontinued. AI Corp, of En,ineen
re.e",oin. the reae",oir manaser mUlt
approve each buoy or marker
Indl\idually. (Seclion 10)

(12) Ditchalle of m.leri.llor b.ckfill
or beddlna for utility linea. indudina
outfall and intlke .tNcturel. pro\;ded
there it no chanae in preconslNCtion
bollom conloW"l(excelS maten.I IIIUlt
be removed 10 an upland dispo!.ll a~I),.
A HuUlityline" il defined al any pipe or
pipeline lor the tran.portation of .ny
,a.eoul.liquid. liquifiable. or IIu">,
,ub'Iance. for any purpose •• nd Iny
cable. line. or "'ire for lhe trantmillio!!
lor my pwpose of electrical e.ne1lY.
lelephone and teler-aph measlfCi. and
radio and television communication,
(The utiliI)' line and ol:"all aJN! inl.h
ItNclure. will require I Section 10
pennll U In n.vI,.ble wltera of the
Unlled Slaies. See 33 erR Part 322. See
.1'0 pararr.ph (1)(7) of Ihl. le:tion),
(Section 4Ot)
(Il} aank slabilization lleth'ities

provided:
Ii) The blnk Ilabilizalion aclj,;jt)' iF

Jess than sao leel in lenath:
(ii) The activity is necu,,,!')' for

erosion prevention:
(iii) The aclJvily it limited IDleu Ibiln

an avera,e 01 one cubic yard per
nwai.ns foot placed alon. the bank
withl.n walera of the UnJled StIles;
(Iv) No IDlterill i.placed in exce.s 01

cheminimwn needed for erolion
protection:
(vi No material ilpl.ced in anr

weUand area;
(vi) No material i.placed In ar.r

location or in any IDInner .0 al lc
imp.ir alilface wlter now inlo or out of
uy weLland are.:
(vU)Only dr..n DIIlerial free "IW"a~

melal products. orsanic rnlleri,d:.
wuilhUy debri •. elc. b uled; r:r.r.
(viii) Tbe Ictivlty i•••in.I, z!:ri

complete projecl. {5ectioru ':(. r.n~ (.(04:
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. (3' The rep.lr. rehibilll.tion. or
~placement 01 any previoully
aUlhorind. currently le",iu.ble.
ItNclure or fill. or or any currently
le",lce.ble .truclUJ"eor fill conllnlcted
prior to Ihe requirement lor
aulhoriz.lion. provided IUch rep.ir.
reh.bilitalion. or replaument doel nol
relul! in • deviation Irom the pIan. 01
Ihe orilin.I IlnIcture or fill. and funber
pro\'ided thll the Itruelun or rtll hi' nol
been pul 10Ulel dirlerina Irom UICI
.pecmed ror IIin .ny pennlt .uthoriuna
ttl ori,in.1 conl1nlClion.Minor
devi.tlon. due 10 chlnael In mlleri.l.
or conslruction leehnique, and which
.re necell.ry to m.ke repair.
rehabilitation. or repl.cemenl are
pennilled. M.intenance dred.ina .nd
be.ch Tlltor.lion .re not authorized by
thil nationwide 'permil. (Seelion 10 and
fOt)
(4) F"lIhand wildlife harvestiq

devicel and activities .uch .1 pound
nets. crab tr.p •• eel pot•• Iobller tripl.
duck blinda_ .nd dam and 0Yller
dilll",. (Section 10)
lSI Stall,.,el. tide ,.pI.wlter

recordiRl de\'icel. Wiler qu.lity le.lins
anc!improvemenl devices. and limilar
Iclentific .truclures. (Section 10)
(61Sun'ey activities includillflcore

IImplina. lelsmlc: exploraiory'
operations. and plu",n, ollellmit Ihol
holes and other exploratory-type bore
holes. Drilli", 01 exploratioM)'pt bore
holes for all and ,IIexploration is not
authorlud by thl. nationwide pennia;
the pluglna ol.uch holel J. au:horized.
(Sectionl 10 and 4fI4).

(7) Outfall'tNttutel ..nd .Isoci.lt:d
intake .tnJcturel ""nere the emuent from
th.t outfall h.1 been permitted under
the National PoDul.nt Diach.".
Elimln.tion System pfOlt.m (Seelion
402 of the Clean Wlter Act) (.ee 40 en
Part 122)provided thaI the di.trict or
di\'iJion e"llneer m.ke. a delerminalion
thai the i.ndividualand cumul.tive
adverse envlronmentll effectl of the
,tNctun It.elf are minimal In
accordance with 1330.7 (c)(2, and rd,.
Inllke .lnIchu'rs per Ie are DOl
induded-only thoae dlrect1y auoci.ted
with an outran .lnIcture are covered by
thil n.tionwide permiL Thi. permit
inclUdes minor excavatioll, fillina ana
other work a.locilled with lattall.lion
01 the lntake and outfall .lnIctW'Cs,
(SectiOt1l10 and 4Of)
(I) SInICIureJ lor the exploration.

production. ud traDlporta'ion of oil. ,.1.and mineral. on the ouler
continental abeU "'ithin are .. lelled for
IUch PUl1lOlet by the ~panmenl of
Interior. Mineral Mlna.ement Service.
provided thote .lnIeture. are no. pl.ced
within the IimUI "r Iny duisn.ted
Ibippins,,'ety fllrway 01 trlffic

St.te •. (Theu ph .. e·tn d.le •• re~A'ler
July 25. lV7's. d;Ich.,.e • .nlo navi,lable
w.len ollhe United Slale. and
adjacenl wetland.: ,'Ier Seplembe, 1.
1816. dilch"'lIel inlo n.vi,lble w.len
or the Unlled St.te. and cheil prim.ry
tribul.riel. includin, .djlcenl well.nd •.
.nd into n.IW'.llalce'.I'Uler Ih.n S
.cres in lurl.ce are.: .nd .ller luly 1.
1877. di.ch.raes Inlo .Uw.leu Ollhc
United Slale s.) (Section 4Of,

(b) SINelurel or work comrie led
belore December II. 1811.01 in
w.lerbodies over which the dillrici
enJineer h.d not .lIened juri.d.clion .1
the lime Ihe .cliwlCyoccW'led pro,·ided.
In both Inslancel, there is no
tnlerference with navi,.tion. (Seclion
10)

1330.. PutlliC nota.
f.)ChI~1DIEnljn~n. Upon propoled

IlSuance 01 n~ nltionwide permils.
modirication 10. or rei•• "ance ot
exi'Iina n.tionwide pumfl •• the Chief 01
Enafneera will publish a noUce in the
Fed.ral Resilter aeddn, public
comment •• nd indudina the opportunily
for a public hearins. Thil notice will
•atate the .\·allabIlUy 01 Inform.tion al
the Office of the Chlel of Enaineers and
.t aU diltrict offices which re,·.. 11the
eorps- provisional delerminltion Ihlt
the r-roposed aelh'ities comply wilh the
requirementl lor issuance under ,ener ..1
petmll authority. The Chief of En,lineers
will prepare this Jnfomation which will
be supplemented. U appropriale. by
division enlineua.

(h) District~III;n~~n.Concum!nl
with publication in the Federal Repsler
or proposed. new. or reillued
nation"ide permlll by the Chief of
Enlineers. distriel en,lineers ",if) 10
notify the knt'''"" inlerested public by ,:1
appropriate nolice. The notju will
.ndude re,liona! conditiont. ir an)'.
developed by the dJvilion enaincer.
t :130.5 Nationwide,,_rmIll..
la) AuthoT.zed activities, The

followinSlclivilies are hereb)' permitted
pl"Clvidedthey meet the condition, hsted
In parqraph (b) 01 thi. aectiun and.
wbere required. comply with tht'
notification p:ocedure •• of I330.7.
(lJ The pl,cement ol.ida to .

naviSIUon and relulalory m.rken
which are approved by and installed in
accordance with the requirements of the
U.s. eollt Cuard (33en Pitt 66.
Sukhlpler C). (Section 10)

(2' SlruClU~1 constnaeled in .rtificial
canals ,,·it"in pnncipalJ) residenli.1
df've:opm~nl' where the conneclion of
the cal ••1to • nlvlalble waler of Ine
United St.te, lui. been prn'iously
authorized (lee 33CFR Par1l22.Slsll,
fSeclion 10)

)
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(Z3) Activitlel. work. and dllchl'1cs
,,,,dertaken. a'li,ted. authoriud.
reruJated.lunded. or financed. inwhole /
or in p.rt. by anoCherfeder.1 I,eney o,r
d~par1D\en~where that aleney or (
deparonenl h.. determaned. pur,uanl to
CheCEQ Re,utltion for Implernenllna
the Procedurll Provisionl of Che
Nltional EnviroDDIentalPolicy ACI(40
CFR Pal11500 etltq.,.thIIChe Ictivily.
work. 01 dischlrae is cale,orically
excluded froID environmental
docuIDcn111i0nbecaule il il included
within a calel0l)' of actions which
neither iDdividuaUynor cumuJlllvely
hive. lipllieanhfiecl on Chehuman
environIDcnt. aDd the OUlce 01 the Chief
of En,ineerS (AnN; DA£N-CWO-N)
hac been furnilhed notice of the
alency', or department'. appliCition for
the Cl1elorieal uclu.ion and concun
with thlt detennfn.tion. Prior to
.pprovl110r pUrp01t1of thi, nlUonwide
pennlt of any 'acncy" cal~oric.l
ClItlcu.ions,the Chief of Ensineell will
lolici~ comments throvSh publicltion in
the Federal Resister. (Section, 10 Ind
4(4)

(2A) Any acCiv"ypermitted by • ,tlte
admi.nJ.tmn, it, own Section 41H permit
prol'.m (or die di.charse or dr~d,ed or
fill mlterial authorized II 33 U.S_C,
1344(&)-(1)j, permitted pUlluantlo
aeelion 10of the Rive... and Hero.,n Act
of legg. nOle aett""Uel which do not
involVe a .ec:tion 404 Itate permil .r~
not includl!d in Ihi.nationwide permi~ #'
but mlny wiDbe exempted by Itction (
15401p..:b. L 1M-581. (Sec 33 eFR
322.3(a)I%)).(Section 20)
(ZS,Di.cha'll! of concrete into Usbtly

.ealed f01'llllor cells wbeIC thr concrele
i. used a, a Itruelural Dlember which
would not otherwile be ."bjeci to Clean
Waler Act jurisdiction. (Seclion 4(4)
(Z6)Dischlrle. of cired,ed 0' fill

malerill inlo die wate,. lasted in
p.,lsraph, (1)(2.6) (i) and (iiJ or Ihi'
leclion exCepl tho.e which caUl' the
lOll or lubllaJlti.J adverse modirlcalioh
of 10 acre. or more olluch wale ... or the
United Stale., Ulcludil'l8wetland •. For
di'charau which "Uat the Jail or
lub.tantiaJ·.dverae modificltion of 1 10
10 acre. of ncb wa'era. including
wellanU. notification to th~ dj.triLI
encin~er i.required in accordance "'itll
acelion 330.7of this ,eetion. (Section
4(4).
(i, Non·tld.1 rivera. Ilream •. and thri.

I.ke. and Impoundments. includlft.
adjacenl wetlandl. that are locateci
above the head_·..tefl.

(i1) Odler Don-tidal waten or Ihe
United Sllte •. incJudins adjacenl
wetlands. tha. are nol pan of " 'I'..fac~
tribullry '!'Slem to intern,le W"~:~-Ill
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Includel the fill II hcenled by the
Federll uno' Relulltory Commi.. ion
(F'ERC, under CheFede,al Power Ac. 01
lU20.u amended; hi. I 10t.l,eneralina
"PI city o( nol more Chin1500kw (1.000
hOrlepower). qUllifiel for the Ihort·form
licen.ina procedure. of the FERe (lee 18
Cf'R 4.fl, .• nd the diltrict or di\'j,ion
enc1neer Dllh. a determinaUon thlt the
iDdividual and ewnuJltive .dvene
efiecl. on the environment are D~inim.1
In accord~ce with t 330.1 (c)(2Jand (d).
(Section 46tJ
(llJ Dircha"e, 01dred,ed or fiil

mllerial into all WIlen of the United
Slllel other than wetland. thll do Dot
exceed ten cubic yard, a. part of a
linrle and ~!1'plcte projecl provided the
malerill i. not placed for the pupole of
Ilream div~rsion. (Section. 10 Ind 4(4)
(Ill) Drcdgin, of no more than ten

cubic yard, from nlViSlble watera or
thr United Stlte •• t pan of a li~~ and
complete project Thil permit doc,Onot
authorize the connection of canals or
other artificill waterwlY' to nlvirlble
Wltell of th~ Uniled Slltes (lee Seclion
33Cf1t 3Z2.5(J}J. (Section 10)
(20) SlnIcturc" worle.and discharte.

lor the contlinment and clean.up of oil
and hazardou •• ubsl.nees wbich are
.ubject to the Nltional 011 and
Hazardous Sub.lances Pollution
CoDlinIeney Plan. (40CFRPart 300).
provided the Resional Re.ponle Team
which i.activated under the Plan
concun with the propoled containment
and cleanup action. (Sections 10 and
404)
(11) S1nIcrurcs. work. di.ch.,..e.

a.lOdated with .uriace coalmirdna
activilie. provided the)' were authorized
b)' the Deplllr.leni 01 the Interior. Office
of Surface Mini",. or by .lltel with
approved proF_ma under Tide V o( the
Surface Mlnins Control and Reclamation
Act or JIl77; the Ippropri.te district
enpnecr i,,I"e:l the opportunity to
review the Tide V permit applicahon
and aU relevlnt Ofilce of Surface
Minins or .tlte (I. the ca.e hI.y be)
documentalion prior 10any dea.ioD on
that application: Ind the diltrict or
division _npnee, Inaltc. a determinltion
th.t the individuII and cumulltive
adve,.e effect. on the environment from
.uch ItrvCture•. work. 01di.charae, IU'C
minimal in accordlnce with tI330.7(e)
(2) and (3) and (d,. (Section. 10 and 4(4)
(U) Minor work. lills. or temporlr,),

.tNeture. required for lbe removal or
wrecked. ablnd"n~d. or disabled
Io·eli.el!.or the ,.moval of man·In.de
obstruction. to n"·;Sltion. 'nUl permit
does not .uthorirr In.intenance
d~Edgil\S.shoal rrrnl.'\'I!. or river blnk
,na!:Bing. (Sectk-ns 10 Ind 404!

(14JMinor road ere •• ina fills indudln,
an aU~nd.nl feature •• bolh temporary
and petman~nl. Ch.t are p.rt or a lin,le
and compl~le projeci 10' crollin, or •
non.tid.1 waterbody. provided .... t Che
crol'i", Ie culvcned. brid,~d 01
otherwi.e deliJl1ed to prnenl Ihe
restriclion of. and to ,,·ilh.t.nd.
expected hi,h nowl and provid~d
fut1Jlerthlt di.charres inlO Iny
wetlands Jldiacent to the wllerbod)' do
rootell1endbeyond 100 fect on either
lide of the ordinat)' hi,h waler mlrlt of
Chat,,·aterbody. A "minor road crOll in,
flU- il defined al. crollinl thlt
inYOlvesthe dilchl,.e of Ie.. L"ln 200
cubic Ylrds of IiU mlleria' below the
pllnc of ordinary hiSh watet. The
erol.in,m.y require a permIt from Che
US Coasl Cund ir loealed in n.vislble
watCh of th~ United States. Some road
fiUImay be eligible for an exemption
from dle need lor a Section 41H permit
altolethe, (1ft 33 CFR323.4" Diltrict
enJin~e ... are authorized. ""here local
dl'CUlnltanC:C1indjcat~ lhe need, to
deline the term "expected hl,h now,"
for the purpOIe of e.tabli.hi".
applic.billty of thil nationwide permit.
(Section; 10 and 404J
(15) Di.charae. of dredaed or fill

- macerial indden~lto the coMb'uction of
bridae' aero.1 naviSlble waten 01 the
UDitedStates. includins cofierdams.
abutmenu. foundation leals. ph~ra.and
temporary conlttUction and acceSi fins
provided IUchdi,chara~ has bern
authori%edby the US Coa.1 Cuard as
pari01 the brid,e pennit. Call1ewIY.
and approach fiU. arc not included in
this nltionWide permil and will require
an indhidull or re,ionlr Section 404
permit. (Seetion 404,
(16)Return wate, from an uplane!.

contlin~d drcc!,ed malerial disposll
are. (sec 33CF1t 32l.2(dJ) provided the
Itate ha. illued a .Ue .pedfic: or ,eneric
certification under .eclion 401of the
Clean W.ler Act (.e~ also 33CFR
325.2(bJ(lJJ.The dtcdBina IUell requirel
a Section 10 permit if located in
na''iflble watera of the Unil~d Stltes_
The return wlter or nanofi from a
cont.lned dispo.. lareals
adminlltrltiveJy deraned al I dilcba,.~
01dredafodDllteril' by 33em 32l.2(d)
even thoulh the dispolallt.elf occun on
tt.e upland and thus does not require a

• .ection 404 permit. Thil Mtionwjd~
permit lati.fiCJ th~ technical
requirement for. seetion 404permit for
tb~ rei,,", water wh~re &hI' quality o( Ih~
ret"nl we:er iIconlro!led by lhe slelc
t!uo,"oghthe .ection 401o:eniflCSlicm
procedure •. (Seelio:'!404,
(17, Fil:. a"ocil,ed "ith .m~1I

hydro~ower projects II e.:isling
rele:~'oira "'here the prn~c' wl;ir-h
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or a cale,ory 01WIlen by rrquirin,
Individual or rerional permitl: or
revokillll In authorizallon on • c.. e·by.
calf b.. i•.Thi. authorilY f. nol limited
to conctml for the IquaUe environmenl
II il the dllcrelioMI")' luthority in
1330,8.

I~.' ~pnc:ac.L
ta) In Iddilion 10 the conditioll.l

Ipecified in I330.5 of thil Plrt. abe
rollowin. manaacmtnt practiu •• h.U
be 'ollawed. 10 the mlximum extent
practicable. illorder 10mini.ruJe the
advene .nect' 01 these dilchaflrs on
the aqultic environmenl. flilure 10
comply with these practice. mly be
caule for the di.tricl en,ineet to
recommend. or the divilian e"linter 10
talce. dilCtrlionary authorily ICI reBUllle
the activity on an individuII or re.ional
ba.11 pUrlulnl 101330.8or WI PIn.
(I)Di.chal1C1 or dredaed or fill

malerial Inlo waten of the Unit.d Siat"
IhaU be Ivolded orminimiud throurh
the use of other pr'ICUcalaltemlttyel.

(2) Di.cherat. in lpawnln, are.1
during Iplwni", lealonl .hlll be
avoided.
(3) ~araH ~IJ not reltrtct or

Impede the movemeat of aquatic Ipecie.
lndlaenoualo the walen or the pall'lf
of normal or expected hiah Rowl or
eluse the relocalion or the Wiler (W\leu
the primary purpose of the IiU I. 10
ilr.pound ~·Iter.).

(4) IIthe diac:Jwp crea'n an
impo.:ndmenl of water. ad"eru imp.Cll
on the aqultic IY'lem caulfd by the
accelerated pulise of WIler and/or the
rutrictioll or II.flow ,ball be
minimized.

(5) Dilcharae in ,,·ed.ncb Ifea •• hlll
be I\'oid~.
(~)Hel,,· equlpmen! "'01iUna in

wetllmd, sh.U be pllced on mall.
(7) Di.chcrJel Into breedinSlrref lor

mi,ralo:)' wller.owl ,hall be I\'oldt'd
(e: All tempore:,), fill •• hlll be

removet in tJ.eir entirrty.
C ~.1 NoUfIcaIIonprocecNr9L

'") The JCneral penniltee .haU nol
be,ln diacba:-ael requiriRl pre·di.chartr
notification punulnllo the nalion"idr
permit al 133O.5(1)(2e}:
(l) Until nollfied by the dielrict

en,,"Ieer that the worlc.may proceed
WIder the nalionwide pennit ~ith .n~·
lpea.1 conditions imposed b}'the
dittrid or division enlineer: or

(%) Unotified by the di.llici 01
dhision e~inecr that an Inl!:vic!:a!
pennil may be required: or
(;'/lInl.SI 20day •••• v. pa5 ..cd fr:::.:

receipt or the nolific:eU.,nb)' Ine dlllflCl
f!n,lneer and no nntice has bce:t
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eRlineer. lithe dlltricl e"lineer
dell'nnintl lhll luch hillorie properlie.
may be Id"efJely .flected. he will
proVide the AdvlIOry Council on
Hlltoric Preservation an opportunil)' to
comment on lhe erIec•• on .uch hi.loric
pruper1ies or he "'i11 c:onlid"
modillcahon. Iuspen,ion. Of revocllion
In Iccord.ncf ""lIh 33 eFR 32S.7.
fur.herrr.ore. thaI. if the permittee berore
or durina proleculion or the wor"
authorized. encounten I historic
properly 0-.. 1h•• nol been Iii led or
delennined eliSible for li.tin, on Ihe
Nallonal Rqillef. bul which may be
eli.lble lor 11111"1 In the National
Rt!RJller.he 'hIli immediltely nolil)' Ihe
distriCI ~:t,ineer:

(10) Th.u the conSlr.lction or opelliion
or the acthily will nol imp.ir reaen'ed
trib_1 ri,hll. indudin,. bUInot limited
to. I"!lefVedwlter rilhls and treaty
(I,hinl and huntinJ ri,bll:

(11) ThaI incertain IlltH.. an
Individual Itlle "'Iler qualit}·
certification mUll be obla!ned or "',h'ed
(See I330.51);

(12) Thll illcertain Itllel. an
indhoidulillate COl.IIIzone
mana.ement conlillency eeneurrenee
mUlt lie obtained or waived (S,e
1330.10):
(13) Thll the acli\ily ",111comp')' with

reSigna' cor.ditjOJUwhich mal' hne
been added by the divilion e",ineer
(Set! 1330.8(1)): and
(1..) ThaI the manllemenl p~lclicei

Jilled In 1330.& of thi. part Ihall be
fallowed 10 the maximum extent
practicable. .
rcl Furt.~eTin!c::tJarion. (1) Discnc:t

enlineen Irr luthorized to deler::aine If
an aClivity compIle. with the tenns and
cr.::diliofls or. nltio""'lde pennI! unle..
thll deCision mUll be In.de br the
d.:vision enBineer i:t accordance \\,,;Ih
1330.7.
(2) NaUon"'idc: pennill do nOIol:\;ale

t);e need to oblli:! other Feder.1. .Iale or
lo::alluthorizalion. required by I.,,'.'

13} lI:ation,,;de pelJllilS do nOIpint
In)' property ri,hts or exclulive
p"vilef.eI.
rot}Nlltio:l"ide permitl d:JnOl

authorize an)' injury I:Jthe properly or
righlS 01other ..

I$J N.tion,,·ide pennlt' do nol
au!..'::»rizeInterference wilh an)' nj'tin,
or proposed federal project.
(d)MDdificDtlOn. Sus~nsi'on Dr

&vtx:Dtion of NQ:iDnwid~ P~m,i'rs.The
ClUerof En,ineer. may modify. IUIi)end.
otr-evoke nllionwide pemill in
accordance "'id: the relevlnl
procedure. or 3:i CfR 32&.7.SlIch
authnrih' indudes. but is nol hm."d 10:
addir", iitdi"idull. rrlio:\_!. or
n:uion",de condilion,: 1Y,·r.king
.ulhori2'llinn for a calc:r~I)' of Ir:"'i!ies

nevi,lble wI.en of ~ Unl.ed Sll'e.
,t.e, ... 011led weter,). .
(bl CDnd,tiDn•. The follu",·in. 'pecil'

cond:'lon. mUll be followed In order for
the n.:ionwidt pennits identified In
p.,a,raph fa) c;fIhi. Ifclion to be \'Ih&

(1) Thll any di.ch"le or dred,ed or
lillmateria' will not occur in Ihe
pro,"il!"lilyor I public WIler lupply
inllb.
(2) Thll In)' di.charJe or dred.ed or

fill mlterial will nol occur in lreas of
concenlraled IheUr..h production unlelS
the dischl'le il direclly rellted 10 a
Ihelilish harve.tina acli\ojly IUlhorized
by parallrlph (alft) of this lection:
ell Thlt Ihe IClivit)· ",ill not

jeopardize a Ihreelened or endlnaered
lpecies as Identified under Ihe.
Endlnserrd Spede, Ad rESA).or
dl:litro)' or .d\·ersel)· modiry Ihe crilicltl
habilat or such apedel. In the CI.e of
feder~l Ipnciea. IIi.Ihe .,enciel·
re.ponslbllity 10 compl)' wilh the
requlrementJ or the ESA. If the Icll\'ity
ma)' ac!\'e1"lel)'affecl an)' Ii. led 'peettl
or crillcal hlbitlllbe dls!ricl e"llncer
must lnililte Section 7 consultltion In .
accordlnce ,,;lh the £SA. In .uch case ••
the dl.trict enBineer may: ,

(I) InUiate secUon 7 con,uhalioll end
then. upon compleliun. luthorize the
.eli\·i.)' undc:, Ihe natio:lwidr permit by
.ddin •. tr ap~roprial', IClhill' .pedfic
conditions. or

(U) Prior 100: concurrenl with .ection
7 c:on.ulta:ion he may recommend
dlscrelionll")' authorit)· (See Itc:lion
'33O.8) or ule modificaU"n. IU.J'en.lon.
or fe\'ocatio:l procedures (Se' 33 CFR
325.7).

(4) ThaI the acti\il)' ,h,1I not
.Isnificlnlll· dinupl :he mO\'emenl of
thole .peeies or Iqu~!ic life indiacnou,
to die "'lilelbody (unle .. Ihe primary
pur"on of Ihe fill il '0 impound wl.er).
(5)1'hlt any dilchll1e of dre~ed or

rill r::etl!ri&1shall consist of .uillbll!
mllr:iallrre from loxic pollutlnll rlee
.ecli:»n 307 or the Clean Wiler Act) in
10:lticamounl.:

(61 nal an)' .true.urr or (ill
authorized .hall be propp-rl)'m.lntli:ted.

(7) nal the activity ,,;11 nol occur in a
co:nponenl of the National Wild Ind
Sc.:llc River Sy.lem: nor in I ri\'er
omcially desipllied by Consr-II a. a
••••udy ri~er" for pOlSible inclusion in
the 1)·IIem.while the ri"e, is in an
ofiicillitudy Ita I".:
te) nal the activity shin nol caUIe an

unlcceptabJe intulerenu ,,'i:h
n.,·i,IUon:

(91nal Jf the Iclivll)' may adverseJ)'
.ne:. hiataric propertie, "'hich the
Nal:'lnal Park Service t,IS ... Ied un. or
delermined e1l,lble for lillin, on.• he
N't:onll Reai.ler of Hisloric Pilleel. the
",.::nillee wiDnolif), IhC!I!ir.tricl

)
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b•• ed on concern, for Ihe IquaUc
environmenl .1cltprelled in the
8'lidellnel publ"hed by EPA pUfluant 10
.cclion 4OCCbJll),(40 em Part Z30) t
t.) ActiVllj' S~cil;ct:tmdjtioll~

Divilion engIneers Ire IUlthorizcd 10
1D0difynallon",;de ~rmil' by Iddinl
individuII condition. 00 • ca.e·by·c;an
b.lil Ippllcable to certain .clivilin
,,'iabln their dhision. Activity Iped'ic
conditionl In,)'be Idded by the Dilinci
Ensineer in Inll.nu, .·here there il
mUI"all.ree:nenl belween the dislracl
enSineer and lhe pennillee. Furthermore.
di.lriCI en8lneer&will condition NWP.
with condition, which hIVe been
impoled ODI .Iale .ecLion 40J waler
qUllily cerliflCIl'lon iasued punuant tel
'330.9 oflhis P.rt.
(b) Reg;oncl c.onditions.Divi.lon

enaineefl Ire ."tholUed to modi~'
nationwide pen:liu by.ddin,
conditions on a ,enerie ba.is applicable
to certain aClh'ilies or .pedfic
leo,raphle .rea. wlthia their dhisions.
IDdevelopi..., ulional conditions.
divilion and dlllrici eqineerl will
follow .Iar-dud permit proceuin,
procedures is Fre.crlbed in 33 CFR PII1
325 'pplyin, the evaluilion crileria 0133
Cf1l Plrt 3::!Dand approprilte parts of 33
Cf1l P.rts 321.32Z.323.Ind 324.
Divi,lon and dj,trJct enaineefl will lake
approprille mea.we.to inform the
public 01 lhe .dditioa.~ conditions_

(c) IndividuoJpennits-{l} Cos~-by.
Colt. Innltionwide permit ca.es where
additional indhidual or re,tonal (
conditiorUnllD.Y not be lumeienl to
address concern. for lhe aqullic
environment or where lhere II nol
,uffic:ient time 10 develop .ueb
condition! under Plrearaphl (II) or (b) 01
this .ection. the divi.ion en,ineer may
.u.pend usc 01 the nltionwide pennil
and require In Indhidual permit
applic;alion on IIe&le-by·coIIeb.s:s ThO!'
di.1ricI enr-neer will eVllul:e Ihe
.pplica tion and wiUeither tuue or den)'
I pcnnil. However. if al any time Ihe
rel.on lor lakins di.cretionarl' aUlhorily
1&.Ili.fied. Iben the dlvi.ion ensineer
lilly reDlove lhe .u.penslon. reac:ti\'ltinS
authority under the Dllionwide permit,
Where time is 01the ellence, lhe dislrici
ensmeer m6)'lelephonle&lly recommend
lh.1 the di\ision enaineer a .. en
discretionary authority to ftquire an
~dj\·idu.! pernail .pplication for.
lpecific .c:tn"i:y. if tJle cfi\'ision enBineer
cant!:..... he C'lIYorellr .ulhuriz:e Inc
.so'lricl enr::leer to implement that
lIulhurity. Oral luthodzation Ihaul.i bt
followed b) ""-:-!"r.n ".onfir.nali"n.
(2)CO/~!~.,·.Addition.Us. &i:~:

notice alid c;;:portunit). for publIC!
helrin,. o;'.,,;ion e"glneers m::r dt.ci:l..
.ha' 1n12i\1c!:I.1 prtr.il applicalion«
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l08cthcr with a ."Ielnen~ of the flc:to...
pertinenl 10 • dClennln.lion of the
c~yj::»nmenlal eUec:t.of t.bepropolCd
di.chll1lefl. indudin. lho.~ leI forlb iD
the 4(N(b)(lJ SUidel,inel.and hi. view.
on the 'pecific pointe rlli.ed by thOle
l.encle. '

(3) If L"'enltionwide permil II
'3JO.5(I)(21) i.involved Ihe dl.tncl
enlineer willsive notice to the
En\ironmenlal Prolec:tionAreney and
the "ppropriate .llte water qUllhy
18enCll-Thi. notice will include II I
minimum the information requind by
para,raph Ib) of thi. acetion.
(d) Di"is;on f!lIIin~r ~vjf!tII· 01

notiflCDtion.The divi.ion en,lneer will
review aU notifieltion. rererred 10 him
in Iccordance ~ith paraSf.ph (cUll or
(c,(2) of lhis .ection. The divi.ion
ensineer "ill require .n individual
pennlt when he delermine. lha. In
.ctivity doc. nol comply "ith lhe 'erml
or candiliona or I n.tionwide pennit or
doel nol Dleel the definition or a leneral
pennit (.ee 33 CfR 32Z.2(1}and 323.2(n))
indudina di.chIFle. unde.t the
nltionwide penuilall 33O.5,a)CZ6)
which h.. ve more th.r. minimal adverle
environmenlal efrecte on the aqultic
environment when \;ewed ellher
CllmulaUvelyor .eperalely.1n reac~ins
hil dec:i5ion.he ~ill review f.ClOri
pertinent 10• determiDltion o! the
environmen.al errec" of the propoled
dischal'le, indudina thOle .el fort.b ill
the 4Ot(b)(1)SUldelinl!'. and wiU Jive
fuU consideration '0 the view•. If any. of
the federal .nd •••• e nllural resource
apneie. identified in parasr.ph (c) or
thi, aection. IIthe divi.ion enpneer
decides thll aDindividual per:oil is not
ftquired. and I feder.1 or .ppropriale
.lIle na,ur.1 fe.ouree Iseney hIS
indiC5led in wrilln8 th.1 an Ic.h"t)' ml,.
re.ull in more thin minimalldverle
en\·ironment.1 impacil. be "ill prepare
I wrillen .I.Iemena. .vlil.bl" to the
public on requCla. ,,'hich ntl forth h11
re'ponle to the .pecllic poin" rai.ed b)'
the commenLina I.eney. Wben the
division eqineer re.che. his decilion
he will DOUlythe eli.tricl eDtd-Deer.~'hc
"'ill immedi.tel)· notlly the SfDer.1
penniuee of lhe division e~ecr'I
deci'ion.
I:130.' DtKrello!\lty authorfty.
Except .s pUlvided in p.r ..... phl {;)

(2)and IdJ of thi, leetion. dl\''lSlon
en,i."Ieera on their own iDili.livf or upon
recommend.r:on or I dllttlc:t en,ine&:r
I~e aulhorited 10mocli)' nltion"'idt
permi" by Iddias re,i,nill condil~=nsor
10 nvemde n61ionwid, permits b)
req'lirins in;in'idu.1 penait I!i)phclIrionl
or. • c,.ase·bY·CI.eblsis. (or I c'"ca:n~:
of .ctivi.ics. or in spccirit: 8ru~. .:Ipt:1[
":~IISDJSc.:~tion.ry I"thor::~'" ·l.be

rec~lved from the di.tric:t or divi&ion
e"linecr.
(b) Notification punulnl to the

nationwide ~rmJl II I3JO.5(1)l26)mUll
be in wrUin(!Ind include the
information Ii.led below. Notification iI
not In Idmil.ion thaI the propoled
worlt would re.ull in more thin minimll
ImPlctl to wilen of the United Sialel; It
.impl,. Illow. the di.trict or divillon
elllineer to eVlluate .pecilic acUvitie.
for compliance with renerll pennit
crileril.

(1) Name. Iddre ••• Ind phone nllmber
01 the .merll pennitlee;
(2)Locltion of the planned worle:
(3)Brief de.cripuon of the propoted

work. ii, purpOIe. and the Ipproximate
liZ! of the waten. includina wetland ..
which would be leMlor lub,llnUally
advenely mDdified a. I re,wt 01 the
,vorlc: .nd

(4)Any .peclfic Worm.tioD required
by t.beD.tionwide permil Ind IDYolher
Wormation that the perm.illee believe.
i.appropriate.

(c)Di'stni:t e",incf!r I'f!vif!W0/
notifu:olit1n.Upon recelpl of
nOlificalion, the di.trict engineer "ill
prompaJy·teview the .enerll penn.ittee'.
notificalioa to detenniae whic:bof lhe
roUo"iDa procedure. mould be
roUowed:
(1)If the nltionwide permit .t
I330.5(1)(28)II involved and lhe district
enrinee: determtnn eit.be:. (i) lhe
proPGsed ac:tJvitj faU. wilhin a dill of
di.ch.l'le. DrwiD occur in I calegol")'of
""alen which bu been pre\iously
ider.:i&ed by the Rqional
AdminisU-Itor. EnviroomeDIal ProlectioD
Asene)': the ReJionaJ Director. Fish and
Wildlife Service: lhe Re,iunal Direc:tor.
Nalional Marine Filherie. Service; or
lhe bead, of the appropriale ,talc
r..tuRl re.ouree asendes a, beinl or
rarticular inlerel' to thOle I,mdu: or
(ii) the particular ditch.rae bl' Dolbeen
previously Identlfied but he believe, II
ma~' be of importance 10 those lreneie.,
be ~il1promptly forward lhe
notification to the dlvi.ion engineer Ind
th~ bead anc!appropri.te ... 0' omeill.
o! thou a,enael to Ifford thole
18~Dciel aD adequlte opporh&Ditybefore
IUch discharse OCCW'I to coD.ider .ueb
notification and expre•• their vi~I, if
an)'. to the di.trict engineer conceminB
whether individual pennUI .hould be
reljwred.

• (2) if the nationwide permitl at
: 3~.5(a) (7). (17). or (21)are invoh'ed
I:!:I!t!l~ EnvirONnelllal Prule::lion
"s.;~~';j'.the Pi.h Ind Wildlife Se:v're.
dlf ;'\~lion.1 Marine FI.hr:riel ~en'iu or
!!"c:;ppropri.le .t.te DI:1:111rcs:,\urce or
",'a!er qu.ltly I,enci!!' fon':ard concer.)1
1(' :"" disl:ict engineer. tit wm forw.rd
It"H' concerns 10 Ihe c!I\';"t'n fnl<inet~

, ,
C1%S8 Federal Regi.ter I Vol. 51. No. 21S1I Thunday. November 13. 1886 I Rwe& and Re~ul.lion'



con.I"enC)' delermin.tion i.requlnd:
Di.lrid en,ineen wW nOlprocell 'lny
permit .ppltcation for an aCllvity which
h•• been denied without prejudice
under the nlUo"lwide penn" prosrarn.
However. If the dlvi.lon e"lineer
delermlne, .... 1It would atherwill! be
appropriale to rurdae bis dilcrelionary
luChority. pwnant to I~.a. 10
override the narionwlde pennlt or
permill in que.lion. he IDa),do 10•• nd
the di.lrict eRllineer l1li)'proceed with
the procell In. 01Indlvidu.1 pennl!
appltClllona.
t ~.11 "'lIonwtd. penNI "rtflcallon.
la) Gene,,1 permittees may. and in

.ome calel musl requelt from I di'II'ICI
e"liMer confirmation thaI an aclivn),
compliel with the lemu and condit'ens
of a naLionwlde permit. Di.mci
en,lnHn will ,elpond promptly 10 such
requu\l.. The relponlC wiDIiale that
the verinie tion i. valid 10' • penad of
no more Ihan Iwo yearl or a lesser
period 01 time If deemed appropri.le,
Section 3311.12 lake. precedence over
this .,ction. therefore, IIII incumbenl
upon the pennl:IH 10remain Informed
of chana .. 10nllionwide pennit •.

(b) II thl districi enaineer decides thll
an activil)' d(.... not co:nplJ' with the
lenns or conditions or a nationwide
permit he will 10 notlfJ' Chepenon
de.irlnlto do Ihe work .nd IndiClI' Ihlll
an individual permit i. required (unleu
covered bJ' a re,i::rul pennlt).
Ie) If the district enaineer deddt!1 L'l.I

an aCIJvilydoel comply "itb the lerr."
and conditions 01a nlUon"ide permi.
he will 10nOliI)' the leheral permittee.
In such casel. II with a!l)' acthitl'
"'hleh qu.Jifiel under a aalionK'ide
permlL the lenerel permlnee'. nlhl 10
proceed "ith the activilies undt' Ihe
nlUon,,1de pennit ma)' be modified.
''''pendeli. or re"okec! c:.ly in
accordance with tht: procedures 01z;;
CFR 325.7.

t 330.12 Eapl,.lJon of nallonwtd. ",",,11••
The Chief of £n,ineen will revie,,'

ufjonwide permits on a continua] buis.
and wUIdeac!e to either .edlfy. reinuf
'exlcnd) or revoke the pe:mitl al 12IS1
evel)' five years, If I nationwide pennil
il not modified or reissued ,,;lhin fwe
yean of publica tiDe in the Foderal
Rl!Jiater, II aUlomatically I!II.pire,and
becoml!l null and void. Authorizalicn of
activities which h.ve C:JtnJlleneedOfare
under contraCI 10 commence in relilnce
upon a Dltion"ide p:nnll wiD reml1ft in
elCcciprovided lbe activity i.;:ompleleri
within !weh'l! months Dr lbe dille I
nationwide pl!rmlt h.l expired or ".; •
revoked unless di,crelion.ry permil
auChOril,h.. been exercilcd ill

186

pre.umed, Upon receipt of an Individu.1
or Itf!Mriccmifiulion or I waiver of
certification. the propo.ed worlt I•
.uthorized under the nlhon""ide permiL
III.Iate i,suea a condilloned indlvidu.l
cerUlic:allon. Ihe dl.trici eRlfinerr will
indude thoec conditions Ihal comply
...·lIh33 erR 3ZS,4 as .pecial condillons
of Chen.tionwlde pemail (IH 33 erR
p~"330,I(.n and noUly the apphcanl
thai the work is ,ulhorized under Ihe
nalion"ojde pennil provided III
conclitinn. are met.
(b) CertiliCllion "qulremenla ror

naUon...ide permil' ,.II'nio the
'0110",'1",lener.1 c:altIOriCl:
(1) No c.ni/l.:oliIJII ,..quired.

Nationwide permll. nc.;mbered1. 2. 4. 5.
I. R. 10. 11. and 11'do nol involvl!
aclivitie. which m.y ,elull In a
discha,..e and Iherefore 401 c:erUflUlicn
il nol applicable.
IIICl!rti/icDI;on.Qm~tJmft trqulr.d,

Nation.,,·ide pennits numbered 3. , 7. 11.
20, %1.12.and 23 eacllln\'olve varioul
actl\iliee .• ome 01whi.:h may ,es~ll in a
dllcha,..e a~d require certifj~lion. and
others 01 "'hleh c!onot. Siale de"i.1 01
certification for ar.y Ipealic nalior.,,·ide
pennflln thil cale301")'affeclS onl), thou
activities i"voh'in, dilcharpe,. Thou
not ,"voh<jnl dilcharll!l rt:m.in jn
effect.
(3) ~.-ri/ico:ic::nqIlI.~J.N.,Iio:''''·lde

permit. numberl!d 1•• H. 15, 16, 11.18.
ZA.25. and :6 in\'~h'C!.::h'!!iel which
would re.uJr in dilcha;~es &lidthereforl!
401 certifJcalion is aquirfld.
Ic) DillriCi enll:'l!e,. r.'JI ukc

appropri61e me.,Utu Ie IniOn:! the
public Dr which "'a!erbcd,el or ~eSlo:,s
~1thln the .Iale. end for which
nation"'idl! pe:mlls. an Individllal 'ttl
water quality ce"iflcalion IIrequired.
J 330.10 CouLl:ao"e man.""manl
conal... ,,'"Y delermlnIUCln.·
In jnslu,~l:S ,~hert a flair hll nOI

concunrd Ihi.t .. ~erucular ft.Ilion""jdt
permil i. eonsille:11 with an aJ.'prond
co.sI ..1zone man1re:nenl plln.
authoriuticn for all e':liviliel ,ub~eI'I 10
.uch nationwide permi! ,..ithin or
allecm-.a :hI! 'ta'e coulal zonl! .,emfl
area of au:horlty is denied wlth"al
preJudiu &on!:) L"e IPilliean, h••
fuml.ftl!d 10the diltrlCt enjJinHr •
coasl,1 zonc m.no,!:z;ent ~nliltl!::C)'
deI£..-mir... tiuc punueDt 1&.1 JecllO:13()i of
she ~ .. Iat Zone Mal.alemr.nl Ael and
thp .II!Ie hu concurred In ILIf a 1~l:le
doe. not ... 1on .In aJ'pU,... nl'.
conlilleney 'I_ ~clT.er.1"1lhin .t. r::Oftth.
dler recrip! by lh! ,Iale. con!is:e~cy
.h.1I be presumed, Da,:"r.I en,lneers
willl,"e ajlpro;lri ..lC lr.'ICu·I!' 10infoml
Ibe publi«:or ....hid: w'Ic::bo3ir, or
resien .... ·jlhin the II'I~. and ler "'bieh
nationwide pe:mlu.. ~"dl ir-ii~·jd;Jal

)

J ,UD... 51:,;,w.I", 1;1I.I"r ur1lflcalloft.
(..I51.:le"'z!er quail'), ce"lfi~tion II

,equir~d f('! r.,:icn"ojde permlis "'hlch
mil)' restllt In 'lny dbch."e inlo "'lle:r
of Ihl!l:nll~d SI~Icl. IIIII II.le ISSU!!I a
"'lIler ql:r.!I1~cc,,;fiClltkln v:hlch
Incl••d ... -w.hl' cu:-.ci!tions. the d!slric.t
er.;;i:leer "''111 Idd Ihl'se cundllionl AI
c"n;;~l:~:t~nf Ine na1jl)n",idc permil in
lIIiI'~l.:le,Ho""~\·cr. il IUch c"ndllion.
du ::.,1 emuply ,,'llh the prO\'llioR! of 33
C"-R J~.~ or If •• I.:e de."i~1a required
..o~clmficalion lor a particular
n:'lmr..,·iOepermit. authorization lor all
OIIo:t:oII'FI!JItn\'ered bl' Ihe nation~'ide .
pl!:r.:il "-"'Ihi:. Ihe 1~le is denied withoul
prrj ...:s,Ct u::'lI the llale 111U1l1an
inc!n'il!uille: ,eneric w.ler qualilY
cu:i:'I(..;~on or "·AI".. II. rifhl I" du,u,
A =·~t·:Cltn,inler "'i11 nol procell an
ir;~'\'I~::i) permit lilpliullon !n~an
l,m'll\' !Ol ...·hleb authoriution has
be~r. denied ,,1thoul prejudice under the
nalio:'!widt:permll proJl'lm. HeweYt!l. if
Ihl! d!vi.ion enalnellr,dc:termir.es ,bll II
wn"ld' olt,erwiae be aJlP~opriale 10
e,.ercise hil d~.c:relionlU1·a"lhClrily.
pur ... anl 10 I330.1. 10override the
nztionwide permit or permils in
qut:slior•.h~may do '0. anJ the 'C!i,L"'cl
Inllineer may proceed with the
pr~ce.. inl Gr individu.1 pennI!
a~phc:Allionl.In mla.nce, wllere ~ ,'a'e
h •• drnied Ihe 401 water qualil)'
CE'1ifiCIIlion(or dischal'lc, under a
p.,l:culu ntUonwidl rern,h. aj:.'pltcanlS
mU41fur:a'Jn Ibe district en,inen willI.11 Indl\'i~u.1 or IfallPric 4l)J cf!,,;f;calion
or • ~o;:,.01I!II.appiic~;!iG:\10Ihe Ita II
for Ihe certification. II••I&ller.i!110aCI
...·ilh!n • rt .. onable pr.rio:l oft;mc: (.ee
t :1)~ llb)!l Mil)). a ,,·a.j,·er ,·;iil..,..

)

.huuld be requlnd lor Cllelorie, or
acti"lIic:1.or in .pecllic ,eOll,aphic
• reu !'10wevet,onl)' Ihe Chief 01
£n(Iin..erc m.l' modi'" •• u.pend. or
,e"ol.e nahunwide permit. on a
"ale",ide or nationwide b•• il. The
divillon enllnee' will aMounce the
decillon tu perlon. aUected.by Ihe
Iclion The dlltnet e",ineer willihen
'ellul.le the ICUvUyor ,cliviliea by
procellsi", an 'ppliCltlonf') for an
indi"idual permit'l) pun"anl to 33 en
Part 325.
(dl For the nlUonwide permit found .1
I3JO,~I.)(Z61•• lle, Ihe appliClble
pro\'ilion, of I330.7,.) (1) and (31h.~e
been .alllf.ed. the pcnninu', rilhl 10
proceed under the lener.1 permil may
be modified. aUlpended. or revoked only
in acc:ordanu with tbe procedure Ict
rUMn in 33 CFR 325.7.
(e) A cop)' 01an modiliClllon, or

re\oc.honl 01acllvitiCl covered by
nali::m"'ide pennill wIDbe'forwa,ded to'
Ihe Orliee or the Chl~f 01£nainecn.
A~: DAES-CWO-N.

)
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..

.acorduIce widl • 330.80' dar. P.rf or
a.odIIicaUoa. .... peauloo. or ftyocaUon
procedllN. are lnJdalcclln .CICDrd.nce
wllh Ihcmncat proYi.iOGl of 3:1O"R
sz.s.7. AcUvtliu c:omplct" undu the
aulhortuliOD 0'• oalionwide pcl1IIit
which we. iD dec. at die IUMthe
ac:tlYftyw•• compleld c:outinue to be
authorized b, that oatioDwide pennia.
(PR Doc.~ FUed 11-u-e8; &:tS 1m)~OIXIC"_
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discharges Include discharae. or
pollutantl intended to rill a resultlted
wetland to create fa.1 land for
development. The Carpi' definition
excludel pollulanu dilcharaed wilh the
primary purpo.e to dilpo.e of Wallel
which. under the Corp.' definilion.
would be reBulaled under Section 402.
Under EPA'I denni lion of "fill maleriel:'
aUluch solid waite discharaes would
be regulated under Secllon 404.
regard lea. of the primary purpole of the
di.challer. The difference complicated
the resulatory program for lome solid
wastel dischal'led into waten of the
US.
The MOA providel an interim

arrangement between the agencies for
controlling thell! dischallea. In the
lonset lerm EPA and Army asree thai
consideration siven to the control of
discharsea of aolld waite both in wateas
of the U.S. and upland Ihould lake into
account the reluhl of studie. beins
implemented under the 196t Hazardous
and Solid Waite Amendmentl to the
Re.ource ConlerYation and Recovery
Act (RCRA). The main focus of the
interim arrangement il to enaure an
effective enforcement program under
Section 309 of the Act of controlling
di.chal'8e. of loUd and lemi'lolid
was Ie. into waters 01 the U.s. for the
purpole of dllPoal of wa.le. When
warranted. EPA wiD nonnally initiale
section 309 action to control such
unauthorized dtlchal'le •. II it becomes
necessary to determine whether Section
402 or 404 applies to an ongoing or
propoaed disch_rae. the determination
will be bued upon criteria in the
asreemenL "'bich provide. inter olio. for
certain homoseneoul waites to be
regulated under the Section 402 Pro8ram
and certain heteroseneoul wastes to be
resulated under the Section 404
Program. subject to certain criteri •. Thil
agreement doe. not affect the regulatory
requirements for material. discha'led
into walen of the u.s. for the primary
purpo.e 01 replacina an aquatic area or
of cbanaina the bottom elevation of a
waler body. Discharae. listed in the
Corp. defmltion of "di.chal'le of fill
material" (33 CFR 323.2(1))remain
lubjecl to Section 404 even if they occur
in "Iociation with dischargel of waste
meeti1l8 the criteria in Ihe agreement for
Section 402 dischal'les.
Unlets extended by mutual

agreement. the MOA will expire atluch
time u EPA hal accomplished .pecified
Iteps in ill implementation of RCRA. In
the meantime, thele regulationl limply
repromuJaate EPA'. existina definition
01 fiDmaterial.
Section ZJZ.Z (qJ ond (r):Several

comment. were directed toward the
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Thirty-ei,hl commentl were recelved-
15State .gencle •• ]0 envirol\lmental
,roups, e indu.try ,roups, 4 Federal
agencie,. and 3olhen.
The comment. covered the full range

or view •• ranging rrom tho.e which
indica led tha' more ItreamJining il
required to thOle which indicated that
.be proposed regula lion. increased
Oexibilily at the expen.e or
environmental protection.
J~ addition to the more ligniGcant

revilionl de.cribed in the preamble, we
have made minor editorial and content
changes from Ihe propolal. We have
al.o renumbered the leclion, inPart 233
to elole the lal'le glpl in numbel'ing in
the propolaL '.
It i. the agency', intent th.t 40 CFR

Part lZC no longer appliel to 404 State
programs. We will be publl.hing
technical conformins replations in the
near future.
The following summarizes the major

comments and EPA'I response to them.
Responle to Commentl and Explanalioa
ofGhanS"

Part 232--101 Progrom Definitions.
Exempl ActiviUn Not Requiring 401
Pennia
Section 232.2(b): In relponse to

commenL we have revised the proposed
defmition of "application" for darity.
Section 232.2 Ie} ond (0:The

definition of "discharae of dredged
material" and ~'dischal'8e of fm
materia)" were modified for consistency
with the Corps regulations {33CFR 323.2
(d) and (f}).
Section 232.2{j):We received

comment that our definition of "seneral
permU" II different from the Corps'
definition (33CFR 323.2(n)}.The
propoled defanltion was taken from the
Act (404[eJ[lJJand. therefore. hal been
retained in the final regulation.
Section 232.2(i):Under Section 404 of

the AcL the Corps (and Statel approved
by EPA) IIlue permit. for discharae. of
dredsed.and fin material into walen of
the u.s. Under Section 402. EPA (and
SIBte. approved by EPA) i..ue permit.
for dilchallel of an other pollutanll into
waten of the u.s. In January 1988 the
Corpl and EPA entered into a
Memorandum of .Agreement (MOA) to
relolve a lonastanding dffierence over
the appropriate Clean Water Act
prosram 10 resuJate certain dilcharse.
of solid waltel into waten of the U.s.
The Corp. tuued III definition of "fill
material" in1m,which provided that
only thole lolld wa.tes dilcharged with
the primary purpole of repJaclns an
aquaUc area or of chansina the bottom
elevation of a waterbody are resuJated
under the Corpl' 404 program. Thele

'UMMARY: We are hereby ilSuing final
rulH containing 404 program definilion.
and 404(1)(1)exemption. and the
procedure. and criteria used In
appnwina. reviewing and withdrawing
approval of State 404 programs. Part 232
contain. definitions and exemptions
related to both the Federal and Stat~run
40f program and Part 233 deals "ith
State programs only. The revilions in
theae rule. will provide the Stales more
nexibllity In program design and
admJniltra!lon while .till meeting the
requiremenb and obiecUve. of the
Clean Water Act (the Act).
EFFECTIVE DATES: Thi. final rule il
effective on July e. 1988. In accordance
with 40 CFR 23.2. thi. regulation shall be
coJUlidered glued for purpoles of
Judicial review all:OO p,m.. Eastern time
on June 20. 1988.
FOR FURTHER .NFORMATION CONTACT:
Lori Williams. Office of Wetland.
Protection (A-10tF). U.s. Environmenta)
Protection Agency. Washinglon. DC
2Ot60, (202) 382-5043.
SUPPL.£MEflrARY INFORMATION: This
fmal rule contain. the 404 program
defmitions and 404(1)[1)permit
exemptions in addition to the.
procedures end criteria u.ed in
approvins. reviewing and withdrawing
approval of 404State program •. Part 232
baslcaUy recodifiel the exislinB 404
program dermitionl and 404(1)(1}permit
exemptions in a new. leparale part of
eliminate eny confusion about their
applicability. Part 232 appliel 10 both
the Federal and Stale prograhl •. Part 233
revisel the procedures and crileril used
in approvifta, reviewins and
withdrawina.pproval of 404 Siale
programs. Thele final rule. provide the
State. more Oexlbility in program design
and administration while .un meetins
the requirementl and objectives of the
Act .
Thil ruJe wa. proposed on October 2.

19M at 49 FR 39012.The notice in\';ted
public commenll for a eo-day period
endins December 3. 19M. On December
10, 196t (49 FR 48064), the comment
period wa. extended to January 2. 19as.

40 CFR Parts 232 and 233

(FRL-3216-1,

caean Water Act Section .04 Program
Definition. and Pennlt Eaemptlone;
Section .04 State Program
Reg .... Uon.

\G£NCY: Environmental Prolection
_\lency (EPA).
ACTION! Final rule.

ENVIRONMENTAL PROTECTION
AGEtlCY
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We received leveral commentl
expressing concern lbat the proposed
resuJatiolLl would weaken Federal
relponslbiJiliel. IUch as those In the
Fish and Wildlife Coordination Act.
Endangered Species Act. and National
Envlronmenlal Policy Act When. State
allume. the 404 pennillinl
respon.ibility. thele 'Iatules uluaUy no
longer apply, .ince thele Italut,s only
apply to Federal actions. When a Stlte
a.. umel the prosram. the pe:mlt
decllion i.a State action. nol a Federal
action. However. a Federal oversl.ht
role il dearly eslablished by lecllon
404(j) o( the Act. There(ore, lhe altered
Federal role after prosram approval is a
(uDction of the statutory Icheme. nol
thele regulationl.
S~ction 233.1: Several comments were

received on parti.1 State programs.
ranslng from the view that partial
prosranu .howd nol be allowed 10 the

Pori233-$late Sectian404ProltOm
/assumptiDn Regulations

"one year (rom (ormltion" in
i 231.2(d)(3)(iIC01.which exempl. 8S
minor drain.,e cert.in disch.rge of
dred,ed or fill materi.' incidental to the
emergency remo\'a' or .. ndba", Bt~I\'el
bars. or other limilar blockese •• Thil
rule alia includel the reviled itriaalion
ditch provision which WII Ihe subject nf
a leparate rulem.kin. (40 CFR
233.35(a,(3). December 20. 1984),
Additionafly. we have m.de the note
followlns I2J2.3{b)more explicit to
clarify that a conversion of wetlands to
non-well.nds il (and hu been)
considered. "chanse in use," Aplrl
from thele chanses, IIappears. based on
the commena. received. that the
re.ulated leclor i. familiar with lhe
existing lansuale .nd that no additional
clarification or improvement I. now
needed.
One commenter .ugelled thallhe

Besl Man'Bement Practicel (aMP.) for
the exempli'on from pennlttina for
conalnlctJon or maintenance of farm
road., rorelt roadl or temporary roadl
for movinl minIDs equlpmenl are
complex and dIfficufl to admlnllter and
.hould be lere to negotiation between
the State and EPA for inclusion In the
Memorandum of Aireement (I 233.13).
Theae BMPs are the .. me 8MPI that are
required ror exemption from Federal
permittina requlrementa. Thele BMPs
were promulsated in ltaO and have not
been tbe aubject of .IBnlficant commenI
or complaint .Ince then. A dilchal'ler
under an approved Sla Ie prosram
should meel the lame requirement •• ,
under the Federal prosram,
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ca.e. that typically are or are not
conlidered "wate,. ohhe United
Slate s."
"Wate" of Ihe United Stales"

typically include the followins w.len;
• Which.re or would be uled as

habitat by bird. protected by Misratory
Bird Trutiea: or
• Which Ire or would be u.ed II

habitat by other misratory birds which
era .. Stlte lin": or

• Which are or would be used al
habUit (or endan.ered Ipeclel: or
• Uled to arril.te cropl laid in

intentate commerce.
For cllrification It should be noted

thai we senerilly do nol consider the
followlns waters 10 be "willen of the
United Slatel," However. EPA reservel
Ihe fi.hl on I cale-by-ca.e bisl, 10
determine th.t a particular waterbody
within thele cateaoriel of waten II a
water of the United Slate •• Punu.nt to
agreements with EPA. the permlttln.
authorit)· alia hal the rf&ht10 determine
on a case-by-cale balll if IIny of these
waters are "wilers o( the United
States."
Non·lidll drainage and inig'lion

dltchel excavlted on dry land.
• Artificially iniaated aru. which

would revert to upland if the itri.aUon
cealed.
• Artificial lakes or ponds created by

excavating and/or dlkina dry land to
collect and retlln wlter and which are
used exclusively (or IUch purpole. a.
.tock waterina. irrigltJon. .eltlina
bl.ins. or rice .rowinS,
• Artificial renectina or Iwimmln.

pools or other .man ornamental bodies
of water crelted by excavating and lor
dikin. dry land 10 retain water for
primarily aelthetic re.lona.
• Waterfilled depre .. ionl crealed in

dry land incidental 10 conltruction
acth';ty and pits eUllvated in dry land
for the purpole o( obtainias fill, .and. or
,flvel unle .. Ind until the construction
or excavation operation II abandoned
and the relulting body of water meea.
the definition of "'Iten of the United
statel.
Section 232.3:The 1917Clean Water

Act pro\'ided for tpecific exemption.
(404(0(1)) from pennltllna requirement •.
EPA·.liSO CORiolidated Pennlt
Reauaations promul.ated replations
Ipellin. oul the lCOpe of the exempted
.etivilie •. The October 2. 1St&(
publication propoled several
lub,lanlive re\;sionl to the 404(0(1)
exemptionl. as wen al organlzationll
challlet. Thil rulemaldng finalize. the
organizational chan.et. but flnalizel
only one of the propoled lubstantive
revillonl, ThaI revision lub.titute. "one
year rrom discovery" (or the previous

)
D

')
D

definitions 01 "w.ten ollbe United
51. Ie," .nd well.nd .... The commenlon
,uuelled th.I these definition. exceed
the orisin.1 inlenl 01Congre ...
The lesillalive bislory 01 the Act. from

both 1872 and 1877. emphasize.
Congre .. • inlent that the juri.diclion of
the Act over walen of the United Stale.
reneet the maximum extenl permi&lible
under the Commerce CI.use of the
Con.Utution. The .pecific definilion of
wetland. u.ed in thele resul.tion. wa.
ori.inaUy promuisaled in 1m (prior to
the tll77 Amendmenta to the Act) and
ha. been .pproved in numerou. court •.
malt recently by the Supreme Court in
U.s. v. Riv~rs;d~Bayview HomesInc.
(208 S.CL 455 (Dec. 4. 1985)).The overall
definition o( waten of the United St.te.
ba. 'allo been approved by the courll.
bOlh In III currenl articufation and In
urller venlon •• There(ore. we see no
need to chanse the.e definition. to
narrow their covera.e.
Several qUHtiONl have .ri.en about

this appllcatJon of WI definition to
bola ted waten which are or could be
used by miJratory blnit and endanlered
.pede •• ~ the Aaency explained In an
opinion by the Ceaeral Counsel dated
September 12. 1985, I( evidence
nllonably indIcate. tha' isolated
walen are or would be used by
m..... tory bird. or endansered .pecie ••
they are covered by EPA'. refUlation. Of
coune. the dearelt evidence would be
evidence .howinB actual Ute in at least
a portion of the waterbody. In adition. if
a particuJ.r waterbody ahare. the
characleriltics of other waterbodiel
who.e use by and value to misrltory
birdl al well established, and tbose
characterillic. make It likely that the
waterbody in question would allo be
uled by misralory birdJ. Itwould 11.0
seem to (aU clearly "ithin lhe definition
(unless, of coune. there il other
infonnation tbat indicatel the particular
wa'erbody would not in (act be 10
uled). Endangered 'peciel are. almost
by definJlion. rare. Therefore. in the cale
of endansered'speciel.lf there il no
evidence of actual ule of the -..·.terbody
(ouimilar walers in the area) by the
speci~ in question. one could .ctually
a .. ume thaI the walerbody wa. not
.ulceptible 10 use by .uch lpecies.
notwilhstandilll the particular
characteriltic. o( the wlterbodv.
However, ineach cale a speCific
detennination of jurildiction would have
to be made, and would tum on the
particular facta.
For clarity and consiltency. we are

addina the (oJlowina I.nsuage (rom the
preamble to the Corps' regulations
publJ.lted on November 13. 19M (51 FR
41211). Thisl,nguase clarifiel lome
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delcription is ellenlia"or determining
the adequacv 01 a Sllte', prollram.A
Slile'. pro.am mu,1be alleul u
Itrinsent and extensive •• the Federal
program. In response 10 these commenls.
we have specified cerlain inrormation
that must be Includedin the Icope and
slructure of the Slale's program;The
delcription of the Icope and slruclure of
the Slale', prollrammust includea
detailed deacription of the extent or Ihe
Slale's juri.diction. scope or the
activitiel regulated as well as the scope
of pennil exemptions (if any),
anticipaled coordination.and the
environmental permit reviewcriteria.
Section 233.11(h)clarifiesthe

requirements (or a -descriptionof the
State's juriadiclion.As part of Ihe
prosram delcriplion. tbe Slate mUll
describe .ep ..... ely the walen It will
aSlume arler programapprovaland Ihe
waten retained by theCorps,This
ahould make it easier for the public to
undentand the split jurisdiction
between the Stale and the Corps. "
We do not concurwith the commenl

thal. in addition to a descriptionof
fundin8 and manpoweravailable lor
prOSfamadmlniltration. the program
description should includeformal
.ssurance from the Governorthat Ihe
level of funding is sufficientto provide
lor an effective proBram.However.we
have reinstated the existins requirement
Ihal the State providean estimate of the
anlicipated workJoad.This should
provide the informationneeded to
determine if the State has sufficient
manpower 10adequately administer 8
good program. If Ihere is insufficienl
funding or manpower for an adequate
program. this will becomeevident either
in review of the proBramsubmissionor
in the annual review of an approved
program.
S«tion 233.13: In response 1('1

comment. we have specifiedthaI. if
more than one Slate agencyhas
responsibility for proBram
adminiltralion •• Uthe involvedState
aBencie. musl be parties to the
Memorandum ofAsreement (MOA)
belween the State and EPA'sResional
Admini.trator. This requirementis in
the eldsUns resulations, bUIbad been
eliminaledin the proposal.Reslorins
thil requirement ensures thaI aUSiale
asencie. responsible forprogram
implementalion are fullyaware or their
re.ponllbilities.
One commenter sU88estedwe use the

MOA to establisb procedures to
withdraw. pennit fromStale processinB
prior to any Slate aclion on the
application. We do nol .gree witb this
,ugeltion. Except for one situation
provided lor inSection 404(j). onty the
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The cun-enllanguaBeis derived from
the requirement. Foran approvable
NPOESprogram.However. State 404
programsIhould nol be held to the lame
connicl of interesl slAlndardl.1Stale
NPDESproBram.becaule of factual
dirrerencesbetween the two programl.
NPDESdilcharses are usually Ions term
dllcharaes. often fromcertain lpecific
types DC indullrial or municipal
dlscharse,.. Discha'lle, authorized by
lection 4041typically tend to be one lime.
of shorter duralion•• nd by a wider
range of dilcharae,. than NPDES.
,anBingCromprivate citizens to larae
corporalions. fromsmaUfiUslor boat
docltl or erosionprevention to major
developmenlprojects.Therefore. an
absolute ban on anyone with a rmancial
intere.1 in a permit fromaervlng on 1&
board that approves permit. la likely10
be more difficult10comply with under
the 404program than under lite {IlPDES
program because under tbe NPOES
criteria. 10many people would be
conlidered to be financially interested
In404 permits Ihat the pool 01potential
404 board memberswould be
unrealonably .mall InaddiUon.-
because of the nature .nd Ilze 01the
discha'lle, 404 dilchlU'lers wiDolten
have les. at .take financially than 40Z
discha'lletl.
Therefore.we have simpllfiea'the

conflict of interest .eclion fromwhat
was proposed.The final rule doe. not
prohibit a person with an interest in a
404 pennit decision fromgenerally
participating on a board which makes
decisions on permit issuance or denial.
However. anyonewith a direct personal
or pecuniary interest in a particular
permit decisionmus' make IUchinterest
known and mustnot participate in that
permit decilion. This new language
allowl more latitude In who may serve
on a board. but ltill provides that there
not be a confliclof intereal or
.ppearance of conDictof interest in any
parlicular permil decision. Thil
language effectuates the basic intenl of
the NPDEScrileria. by ensuring that
board members are disintere.ted
decisionmakers.
Section 233,JO:In responle to

commenl.we have clarified our o.al
intent that copiesof Slille .tatutes and
reaulalionl lubmitled .. part of a
Slate'. submillion include .tatutel and
reBulationsconcerning the State'.
applicable adminiltrative procedure..
Section 233.11: Several commenll

addrea.ed the need for additional"
information in the program de.cription.
Thele conunenton were concerned that
lhere may be insufficient information
available to determine a proBram·.
adequacy, Thele regulationl reDeet
EPA'I view that a complete prosram

view Ihal IIis desirable 10 approve '
partial pro,ram•. The commenlon
identified partial pro,rams in term5or
aeol(l'aphicextenl or .cope of activities
rqulaled. EPAinterprel. the Act .s
requiringSlate program. to have full
seographic and activities jurisdiction
.Iubject to the limitation in leclion
404(1)), While specific authomalion for
partial programsunder leclion 40ZWill
enacted In the Waler QualilYAct of
1987.no similarprovisionwas added for
aeetion404.Accordingly.partial 404
programsarc Dolapprovable.Because
of the apeeial atatus of Indianl, a lacitof
Slale aulhorily to reBulaleacllvlties on
Indian landl will not cauae IheState's
progr'llmto be considered I partial
ProBram.
We encou,.se Stales to besln working

with the Federal land-oWftI,.,a,encie.
(i.e~Forell Service.Bureauof Land
ManqemenL and National Parle Service
to name a few) early in the program
developmentstase. This should
eliminate or reduce any confu.lon that
may develop.aince lublequent to
programapproval. the State wIDa.. ume
40Cperm!"lna responsibility io thele
landa.
In reaponle to comments.we have

darified thaI Slates may hne a proBram
that ismore stringenl or exlensive than
what ia required for an approvable
program.Under Stale law, and not al
part of III approved program.Slatel
may alao resulate discha'lles iolo those
waters over which theCorps retains
juriadiction.Thole parts of the State's
programthaI go beyond the .cope of
Federal requirements for an approvable
programare not subject to Federal
oversightor federallyenrorceable,or
course, wbile Slates may impole more
strinsent requiremenls the)' may not
compensate formakins one requirement
morelenient than required under these
regulationsby makinganother
requirementmore stringent than
required.
StN:tion233.3:One commentor

requHted that we limil confidentiality
only to that informationthai doel not
relate to adverse effecII on the aquatic
environment A.. thele regulalionl
conformto EPA'lgeneral reBulationson
confidentiality or information(40 en
Part 2).we did not make the requested
change. +'
S«tion 233,4:In the preamble10 the

propo.ed rulema~ we specifically
lousht commenton the conOid of
internt .ection. Several commentswere
received on tbi' lopic. the vasl majority
or which lupported the need for.
conDictof interest provision.However,
.everal commenton did suggest tbat
.ome Dexibllilyshould be added into
this section
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end Ortice of Ceneral Counlel. This
should ensure the desired nalional
cnnsislency. . .
EPA has added language 10m~kf' it

explicit that programs shall be Ipproved
or disapproved based on whether the
Siale', program rullills the requiremenls
or Ihis rt!8ulatlon and the Act.
Thil rule also clarine. thai EPAwill

use existina Slate, Corps. FWS and
NMFS mailina lisll as the buis for
mailing noticel about Ihe Slate's request
for proaram approval.
A ,ummal)' or significant comments

received and response to these
comment. will be prepared b)' the
Regional Admlnl'tra tor prior to decision
on I Slate'. program. Since there are
already specific requirements ror public
notice and public hearing. there is no
need Cor(and we have deleted Ihe
requirement Cor)the respon.lveneSl
summary It.elC to describe the public
parUc[paUon activUie. or matters
presented to the public.
SectiDn 233.18:nus rule clarifies that

It i.the State'l obll,a Uonto keep Ihe
Realonal Administrator InCormedof any
proposed or.ctual chanlfs to the
State's approved program.
We rejected the luuelUon thai ir a -

Stale must.amend or enact new
JegislaUon t~.comply with any
modlflcation IIIFederal regulaUon. the
chanle mu.l be promulaated ,,1th[n one
yelr of the modification. A two year
time period wal chosen because many
Stale JegJ.latW'es do nat meet every
year. A one-,ear deadline for these
Statel would be Impolslble to meet.
We al.o do not agree with the

suuestion that minor revisions to an
approved Slate program should underso
a. much review and/or coordination a.
IubstanUar program revisions. As the
name (minor revision) Implie•• these
program chan.e. will nol have a
significant impact on the program or the
environmenL or coune, ICthere [I
que.tlon In EPA'I mind aboul whether a
proposed revi.[oD is minor or
lubstanUaL the revIs[on shaU be
considered lubstantlal and underao full
review spedfied for an original
application.
Sect;Dn Z33.21:Several commentotl

que.tioned the leaality of State Issued
@eneralpermltl. Sections 404 tal, (h) and
Ol oC the Acl authorize this type oC State
permiL
Many commenters were received on

general penn[lA. Slate. have Ihe option
of "Iuming administration of Corps'
exisllng leneral pennlts. If they choose
to exercl.e this option. the State Is
respoRllble for ensuring discharaes
comply with any exlsUng pennlt
condition. and any reporting. monitoring
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mes for these gener.1 permils from the
Corps to Ihe Stale, Thi. will faeilUale
SllIle oversiBhl or sueh Beneral pennils.
One commenlor was concerned thai

the reaul.tion, eliminated a provision
for procedures 10 ensure the Stllte did
nol approve pennlts on the basi. of
incomplele applicalion. tran.rerred by
the Corpl. This provision Wal deleled a,
unneee .. ary, Once I Siale ... umes Ihe
program, It i. re.ponsible for CuUillins.11
pennillin. requiremenl., Indudin.
public nOlice. The reBUlltion require.
Ihat .uCficienl information be available
10meet "'e information requirements ror
public notice and for aSle •• lnlthe
impact. of the ~ischal'8e. Thercfore. the
Stale must eUher deny Incomplete
application. or take steps 10 aet Ihe
complete infonnation.
Sect;QIJ233.1S:The Act estabUshes a

12O-day time clock CorEPA decls[on on
a Stale'l request Corprollram approval.
The final replation clarifies that thll
slltulorily mandaled time period Itartl
on EPA'I receipl of a complete prosram
submission. If the State sl,.,mundy
chanael its lubmission during the
review period. Ihe time clow Ilartl
over upon EPA's receipt of the reviled
submission. The review period may be
extended upon asreemenl oCthe State
and EPA. .
We caMOt agree to the .uauUon

thai the regulation lengthen the public
comment period and noUce or public
hearing for decision on a State prosram.
The Act Is vel)' specific on the
timeCrame for this decslon. tr a decsion
is not made within the 120 day.
timeframe. thE State', prosram I.
automatically approved. EPA caMot
malce a decision within the mandated
120 day. of receipl if these time tramel
are extended. OCcoune, a. noled
earlier, a State may agree 10extend the
time period for program approval: in
that event. additional lime could be
provided lor public partlelpIUon w[th[n
that Siale. .
EPA will make itl decl.ion to approve

cir dilap'rove the St_te's program within
Ihe statutorily mandated Umeframe.
However, If approved. the State'l .
program will not be errective until the
notice of appro,'al is published in the
Federal Resiller.
Many comments were received on the

delfsaUon of authority to the Regional
Adminlltrator to approve/disapprove
State prop'ams. Most comment Drswere
concerned about national conllstency
among the Sialel' prop'am •. The
Delelation Manual. which formallz ..
lbll deleaauon of aulhority, requlrtl
that the Regional Administrator
approvtns a State program mUll obtain
the concurrence or two EPA
headquarters office,-Office of Water

)
D

)

D

Stale may i!llSUI!a penni! (or dischal'8e.
in Siale regula led walers.
We do not agree wilh Ihe commenl

thlll the proposal rails 10 ensure
adequate coordinalion or EPA and State
enrorcement activities, as II requires the
MOA 10 adelre•• Slate and EPA roles
and coordination on compilance
monitorinl and enrorcement activitie •.
The purpo.e of ronnalizlnl this a'pl!cl or
the State'. prosram in an MOA i. 10
a .. ure adequate coordinaUon on
compliance monitorinl and enforcement
activitie •• A. part or the SIale'. program
lubmillion. thi. MOA i.subieci to
public commenl. If there i.any question
on the adequacy or a particular program.
it .hould become apparenl during
Federal alency and public rC!view,
Many c:cmmentorl exprelled concem

about the provision Corwaiver DC
Federal review, Many were concerned
that the waiver provision would be
abused and that environmental
protection oC the retlource. would sufCer.
Several commentors 'Vere concerned .
thai Inappropriate cateaories would be
waived. We Ceelthai use oC thil waiver
provision wfU reduce workload and
paperwork and CocusFederal resource.
",here they are mOlt needed and
appropriale. Specific waivers will be
available Corpublic review and
comment prior to program approval
Thil fmal regulation ellmlnale. a

leparate lection on sharing of
informalion (Cormer40 CFR 233..29).
since the MOA wllh the Reaional
Administralor [. already required 10
address SLale lubmilLaI oC [nrormation
10EPA and EPA access to Stale records,
reports and file. relevant 10 the
proaram. We feel this adequatel), .erves
Ihe purpose of 40 CFR 233.29.
~ct;Dn 233.14: In response to

comments. we have, as in the previous
section. now .pecUied thai all Siale
agencies responsible for program
adminlstra lion must be parties 10 Ihe
Memorandum of Asreement between
the Slate and the Secretary.
EPA has also added a note

encouraaing States to u.e this MOA to
eltabJish procedures for joint processin,
of Federal and Stale permits. Several
comments requested thai Jo[nt
procel.lns be made mandatory. While
we agree that lolnt permll procell!ng
may be very benefielalto the regula led
public. we cannol malee thi. a condition
to an approvable program. However, we
will continue to .tronaly encourage
Siale. 10 look lnlo Ihe possibility of Joint
procelllna·
In relponse to comment, we have

relained the exJ.tina requlremenl lhal, If
Sialel plan to assume existing Corp.
seneral permltl, th[s MOA mUlt Indude
orocedure. ror lransrerring the lupport
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to invoke di.crelionary authority for
other realonl under State law. Once the
Director notllies • dilch.IlIer tnat he
will exercile discretionary authority to
require an individual permit. the aCli\'ily
i.no longef authorized under the
,eneral permit. 1£ the activity continue,
after notification, the di.charger i.
subject to enforcement action.
Section 233.22: In reaponse to

commentl requelling more speciric
permit condition •• we have clarified Ihat
emerseney permits. to the extent
pollible, .bould incorporate all
applicable perml! condition. U 233.23).
Includina restoralion of the Iile. We
have allO retained .the provision that
emellleney penn Its shall be limited to
duration oC time needed to complete the
authorized emel'8ency action.
-We do not agree with the comment

that the Regional Administrator mUlt
show ClUle to terminate an emersency
permit The ReSional Adminiltrator
never terminatel permltl. The Director
may terminate an emersency permit ir
he detennine. aucb an action i.
nece •• aty to protect buman health or
the environmenL
Section 233.23: Each permit shall have

conditions which assure compUance
with all applicable statutory and
regulatory requirementa. If any of these
requlrementa chanae. the pennit
conditions mua' be modified a. needed
to a .. ure compliance with the revbed
requirements.
Inreaponse to commenls. we have

added a requirement that the permi:
contain conditions which a .. ure that the
discharae will be conducted in a manner
which minimizes adverse impactl on Ihe
physicaL chemical and biololical
intearily of the waters of the United
Statel. This is • relteralion oCthe
requirements in the 404(b)(I) Guidelines
{I 230.10{a)).Restoration and mitigation
may be considered a, mechanism5 for
reducing adverse impacts in appropriate
circumstances.
One commentor exprelsed concern

aboulthe proposed deletion of the
permit condition referrins to BMP's
approved by a Sl.tewide 208(b)(4J
asency. Ifa Slate hal an approved 20B
prosram. thele requirements would be
covered by t 233.23(8).which requires
the Director to e.tabU.h conditions
which .llure compliance with all
applicable Ilatutory and replatory
requirements. so there is no need for a
•Itlparate reference to the BMP·s.

Inresponse to comment. we have
retained the requirement for a permit
condition explaininB thai a permit
violaUon i.a violation of the Act as weU
a. of State .Iatute. or regulations, a.
thl. reminder may enhance compliance.
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provision. are appropriate to ensure
compliance wllh the 404(b)(1)
Guideline •• we will .0 .tate in the
Federal comment. to the State. Thi.
en.uret that noUfication requirement.
will be included where In ract
appropriate.
The Department of the Interior

requelled that we require a 3O.cf.y
prenotificaUon requirement on any
di.challle punuant to a senera' permit
that may impact unUs of the National
Parlt Sy.tem. National Wildlife Refule
Sy.tem. Nallonal Fish Hatchery.
Reclamation projectland •• lndian
Raetyation and Trult lands. and public
land. under the juri.dlction of the
Bureau of Land Manalement. We do not
feel al this time that there is a basil ror
automatica1ly requirina IUch
prenotification. If there i.a need for
prenotification for a plrticuJar permit. it
may be specified throUSh the Federal
comment on the drart penni" and will
therefore be included in the b.ued
leneral permit in accordance with
1233.50.
Several commentora requested that

we retain limit. on any linale operation
conducted under a Beneral permit. We
agree that Ihia il appropriate.
Subsection 233.21(c) (1) and (2) require
each leueral permit to have timlts on the
lize and location and type of flU for any
linale operation. sumcient to ensure
minimal adverse environmental effects
when performed separaiely and minimal
cumulative advene efrecls. a. required
b)' Section ..04(e).
One commentor was concerned that

we' had deleted aU the .tandard permit
condition. (1233.23) for senetal permit ••
Section 233.21(c}(1) and (2J recapture
the main items of t 233.23(c)(1) IUch as
.peciOc description of activltiel
authorized includinS limitations for any
.ingle operation and precise description
of seographic area to which the general
permit applies inc;ludins any limitation,
where oper.tiona may be conducted.
The only part of 1233.23 (permit
conditions) that doe. notappl)' for
general permita il 1233.23(c)(1). which i.
not applicable becau.e it refen to item.
that are pertinent only to individual
pennits (e.g. name and addres. of
permittee,.
Several commenton .uuested that

the Director .hould .bow cau.e for
invokina di.cretionaty authority to
require aD individual pennit. This ..
replation 'p:cllie. that discretionaty
authority may be baled on coneenu lor
the aquatic environment includina
compliance with the.e repJaUona and
the 404(b)(t) Guideline .. Section 510 of
the Act pre.erve. the Director's right to
ImpOIe 1R0reIlrinaent requiremenll. i.e..

or predi.challle requirementl. The COrpl
Ih.1I provide the State copiel of the
lupport file. for any senera' permit.
a.sumed by the State.
One commenlor questioned the

advi.ability of EPA approving transrer
or .ome existina Corp. seneral permit.
10 a State. EPA ClMol ignore Seclions
404 (aKI) and (bJ(5) which provide for a
Slate to .Isume extstina general
-permits. If a Slate with an approved
State program propolel renewal or any
permit. that have nol worked weU. EPA
will comment/object :0 Ihele proposed
permits. II appropriate.
Several commenlon expressed

.otisfaction with the Corps' exilling
Beneral permlta. These commenton
expre.sed coneem about the States not
alluming IUch exi.tins seneral permits
and about their opportunity for
participation in such a decl.ion. It is the
State', prerogative not to as.ume any of
the edsUnsgenera. permit •. However.
iI.at the time of initial program
8IlumptiOn. the State does not intend to
.... ume exiltina Corps leneral permits.
this will be noted wfthia the program
submillion and will be aubject 10 public
comment and public hearina a. part of
the approval proceu. 'anure to assume
editing Corp. leneral permits doea not
constitute a partial program. since the
Stale wWproc:es.'iIldividuaJ {H!nnU
applications for thOle dlachargel
previously authorized by Benera) permit
Juty Corp, senera) permil not alsumed
by the State will remain in efrect for
purpOle. of the Clean Water Act Wltll
Its normal expiration date., unle ..
revoked or modified SOOnerby the
Corps under U. procedures. If
subsequent to program approval the
Stale decide. to revoke or modify a
general permit II bas allumed. the
normal revocation procedures will
apply.
Many comments were received on

predischallle nollfication requirement'
for general pennUI, Some commenters
agreed tha' noUficalion .hould be
determined on Ii permlt.by·permft basis;
others felt that IUch notification Ihould
be required on all Beneral permits. This
nale adoptlthe propo .. l thai
notification requirements be established
on a pennit.by.permit bali •• For
instance., prenotification or reporting
may be required in area. where there i.
a likelihood for individual or cumulative
advene effect on the environment
becau.e of di.chal'8e. conducted under
a leneral permit All draft general
permits will be reviewed by EPA and
the other Federal review agenciel a.
well a. the ..Beneral public. If during the
review of. particular draft general
permit. EPA determine. that notification
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We el.o have expanded I 233.23(c)(6, 10 procellel. wilhoul allemplin« to h'l lime. nonnally thirty day. but not less
require the pennillee to provide the .uch proce .. e•. Thete planning and Ihan mleen day. from dale of mailing."

D Dlreclor infonn.tion to determine review procH,e. may include. but .re Today's rules 'peelfy -. • • a
whether cau,e eJt.i.t. for penn it nol limiled 10.coa.I.1 zone managemenl reasonable period or time. nonnally 30
revocation or terminalion a. well a. plan,. 208 Ireawlde pl.n •. Continuing d.y s." and allow, apprO\';nl a program
modification. Pllnnin, Process rt 3OJ(eJ).and thai allow. lell Ihan a 30 day public
We concur with the conunent that the advanced identification (40 CFR 230.80'- comment period If the Regional

Director or hi. authorized repre,entative The coordin.lion procedure, will likely Administr'lor delenninel thai
,hould have proper identilicalion before vary from Slate 10State. The 51. Ie'. ··,ufficient public notice i,provided ror:'
they can enter the premi.e. or In'pect anlicipated coordination .h.1l be The Relional Admini.trator mu,t
any recard •. We believe thi. i. included in the prosram description. carerully con.ider aU aspect. of a
reasonable .nd have added this to the EPA will carefully .crulinize the State'. program In regard to public
nnal rqulation. anticipated coordinaUon tq alsure II is involvement. including how extensive
One commentor requesled th.t the adequate. the Slate'. mailing list ii, whether notice

regulation require more Ipecific Commentl were receiv~d lugesting il published in arel newlpapen. what
identification of the dispolal lite. W~ thlt we require Sl.tu 10 Incorporate the actual length of the commenl period
Ieel Ihat b~tween the exilling inlo Chelrprosraills Inrormalion is. whelher the Ihorter lime period is ror
rt:quirements ror pemUl application. developed by FWS' Nallonal Wetlandl aU project. or just certain categories of
public nolice and pennil conditioDi. the Invenlory CNWJ).While we a",ee that dilchal1e. We anticipate thai comment
disposallile will be adequalely this InformaUpn would be very useful In periods would not be Ihorttfr th.n 20 .
identified. However, as a lale,uard, we admlni.lerfns I Sllte', program .nd days, and we will carefully .crulinize
have added that Ihe delcrfption or the encourage Slatel to take adnnla,e or iI. any thll are lesl than 30 daYI.
project on the illued penni! mUll "should nol bemandatory for States to Several comments on the content of ,
include a description of the purpole of incorporale this Inrorm.lion in their the public notice. were allo received.
ChedischalllL programs. The NWI wal nol developed These commenl, objected 10 the lack ofSectiDn233.2# rEDeel olDpermit}. for regulatory purpole •• Additionally, 'pecincity of the InformaUon required to
Thil .eclion h.1 been deleled as the FWS did not UII!EPA'I definilion or be induded in the public-notice. In
unnecelsary. The ,Calements In thll wetl.nds In the NWt lherefore, the response to these commentl. the
leclion were ,impl)' facti which do not "NWI wetlands" and the "404 wetlandl" Infonnation requirements for public
need to be induded in relulatioRi to be mal' Dot always coincide. notice have been chanBed. Thesein errect. Several commentors were concerned reaulations incorporate much of theSection 233.3D:M.n)' comments were thaI the lack or lpecificily of languase In the Corps' cxfltlOS

" received on the Slate application fonn. coordin.Uon requlremenll would rqul.lion. (33 CFR 3"'..5.3.) Therefore.) A number exprelled concern that there weaken Slate programs. While these there Ihould be no net chance in the
.' would not be enough Information .lqulaUonl do notUl1 specific en lilies infonnaUon avanable to evaluate a

D available 10evaluale the potential (asenciel) that mUlt be coordinated proposed dischallle from the eXistingimpacls of Ihe dischallle acli\·ily. We with. we will carefully e\'aluate Ihe Federal program to an approved Stalehave accordingly revised this section to coordination aspects of e,ch Stale',
senerally renect the lame application proGram prior 10 decision on approval/ program.

We·have modified the requirement oninrormation requirements contained in disapproval While we anlicipale Ihat who musl aulomatically be mailedthe Corps' current regulations (33 CFR the Siale's pennittinsalenq' will notice or a permit application. While thePari 325). Under thil approach. Stale coordinate with St.te filh and game notification may vary depending on theassumption of the progfilm Ihould not agencies. this is not required b)' the Fish
result in any change in either the kind of and Wildlife Coordination Act (FWCA)_ I)'pe and location or Ihe projeci. certain
information available for re\')ew or the Once a State assumel the 404 pennillins nolifications. such as the local
burden upon the applicant to supply the responsibility. thaI Act no longer applies Bovernmental asency •• hould be routine.
information. In addition. a requirement in Ihe permitting process slnee Other notificatioRi that may be userul
lor certification that aU information pennilling becomel a Stile (not Federal) include historic preservation and coastal
contained in Ihe application is true and action. The FWCA will It ill require zone manalement office ..
accurale has been added 10 coordination with FWS whenever a In response to commenll. we have
i233.30(b)(4). State·issued permit is '"ued 10 I also darified that anyone may requesl
Several commentors requesled that Federarageney odacility. Howe\·er.1I to be put on a mamos IIslto receive

we include Ihe publicity and pre- must also be remembered that States copies of public notices.
application consultation requirements in must assure compliance with the One commenlor lugelted that we
the_regula lions. ~ noted in the 404(b)(1) Guidelines which provide ror make it clear thatlnfonnalioD obtained
preamble to the proposed rule. we alree protection of filh and wildlife resources. in response to the public nolice will be
that publicity and preapplication EPA II responsible for loliciting taken :nto consideralion as part of the
consultation are beneficial: however, comment. from the Corps. FWS. and environmental a .. ellment to delennine
Ihey are not required ror an approvable mas. and commenting to the Slates. if .n en\'ironmental impact statement
program. We will continue to encourase ~iDn 233.32: Many comments were (£)5) should be prepared. We have nol
Sialel to indude Ihem in Iheir programl. received on proposed f 233.82.(public included this languale IInCe. once a
~cljDn 233.31: In re.ponse 10 notice). lome in IUpport of and others SIlte aSlumes the pennlUm,

comment. this aeclion has been opposed to Ihortenlns the public responsibilit)'. the National
simplified rrom propoled I233.61:it comment period. The final rule provide. Environmental Policy Act (NEPAl no
now ,imply require. coordination wilh for a public comment period at least longer applies. NEPA applies t(' Federal

) other Statel whOle waten mly be comparable to that under Ihe Federal actions. When a Stale alsumes Ihe
impacted by the dischallle and - pro,ram. The exisling Corp,' regulations prolram. Ihe pennlt decision is a Stale

D
coordination with Federal and Federal- (33em Part 315.3) .pecify a public aclion. not a Federal action. While many~
Slale water related plannlnl 'lind review nolice period or "A reasonable period of Stltel have a Slate law equivalent 10
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incorporalel the algnalory requirement.
contained in the Corp.' current
regulalioCUI(33 eFR 325.1).Thus. there
will be no chanse from the existing
Section 404 requirements when a State
•• sumes the program ..
The certification that .11.tatemenl,

contained in the application or other
documents are true and accurate and
that there are penallje. for lubmitting
falae information hal been removed
from thi. section to I133.30 (Application
for a permit). Section 233.41(a)(3){i~iJ
alia addres.el this certification in Ihal it
providel lor authority 10 aeek criminal
lines against any person wbo knowingly
makel false Italemenll in any
application. rec:o~Cf.report. plan or other
document filed or required 10 be
maintained under the Act. Ihese
regulations or the approved Stale
prosram.
SectiDn 233.38: One c:ommentor

requesled thai if a StIle permit
application has been lubmilled in a
timely manner. an existing Federal
pennie should be continued beyond ils
expiration date until a State permit is
issued. The pro\'ision in the
Administrative Procedures Act for
continuing Federal pennill does not
apply in this seUins. Therefore. such
continuation may be accomplished only
through State law. These regulations
aDow bUI do not require the State to
hne such authority. We cannot
mandate that this be a requiremen~ for
an appro\'able program.
S~ctiDn 233.40:The compliance

e\'&luation provision has been rewritten
from the existing regula Lionto simplify il
and to provide additional nexibilil)·. We
conlinue 10 believe thai compliance
c\'aluation is an importanl componenl 01
an effective Section 404 program.
Therefore. the previous provisions (40
CFR 233.27 (1984)) should be considered
as guidllnce in interpreting the new
streamlined langU&8e.
We do nol agree "'ilb the comment

that Slate asency authority te ?" • •

enter an)· site or premises subject to
regulation" is excessive or may violate
civil rights. This provision does not
o\'erride applicable warrant
requirements or other leteau.rds. or
course, if Slale requirements 10
constrain the Siale's right of entry lhat
the State lacks meaninsful aulliority to
inspecL the pfOJram "'ould not be
approvable. (We are nol presenlly
aware or any States where there would
be Ihis problem. however.)
Section 233.41:Many comment. were

received on the proposed alternative
requirements for authority to aSS!!IScivil
and eriminal fines of a lpecific amount.
The comment. ranged from approval of
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The 402 Stale program reBul.tion.
handle modlficalioCUIdifferently u..n
these 4CMState Program Regulation,. 40
CFR 122.82provide. an exclusive Ii.t of
grounch which juaU!y the modification
of a '402 State permit. Section 133.36
doel nol Thil difference between the
two program. i. appropriate for the
lollowins rea.ona. First. the 402 program
h.. a long history of IUisalion
concerning reopener and the five year
maximum pennlt 'ena: the 404 prosram
does not. Second. the 402 program
seneraJly regulatea continuous
dilcharses: consequently. there il sreal
concern with balancing the permittee's
need for certainty and continuity aBainsl
the program's need to impose more
slringeal atandardS: 11Ie 404 prosram.
however. tends 10 Rgulate shen-term
discha..,e •• and thus the permittee's
need for continuity ia much Ie.. than II
is in the 402 prOSf8m. Consequently. the
404 programs may fadUtate permit
modification by States wbere tbe 4{)2
proaram can not. .
One commeoter exprelled concern

about ute or abbreviated review
procedures for modification of pennitJ
for minor modification of project plans
Ihat do not "siJnlficantly" change the
character •• cope and/or purpose of the
project or result Insignificant change in
environmentallmpacL The commenler
was concemed that the use of the word
"sisnificanl" was too vague and aDowed
a procedural loophole to avoid public
and agency review.11Ie key word in tbis
sentenee it "minor" modification.
Thinss that will be evaluated in makins
the decision on whether the projecl
modification isminor are whether there
is any change in project purpose. or any
chanse that increases tbe amount of
dredsed or fill material. or any change
that emarses the scope of the project.
We anticipate lhal.if there is any
question about the need for public and
agency rev.iew of a project modification.
the Stale will initiate full review
procedures.
Section 233.31: In the preamble to the

proposed resulation (49 FR 39015)we
noted thai the requirements concemina
~'bo mUlt lip may not necessarily be
appropriate for the 404 program. The
lanpase in the proposal was the result
of a .eulement agreemenl (NRDC v,
EPA, and consolidated case. (No. 80-
1607 (D.c. Circuit))). All the comments
received on this subject agreed that the
proposed .i,nature requirements are
appropriate for NPDES di.charies. but
are too inflexible and are not really
appropriate for 404 discha..,es. lince
malt 404 dlscbarses are a one lime
discha..,e and on a relatively .maU
acale. We concur with the.e comments.
Thererore. thl. final regll11aUon

NEPA. It I. nol Ihe runc.1ionof the.e
regul.tions 10 addre .. £IS requiremenl.
under .uch State I.ws.
Section 233.33: This provision ha.

been rewrilten 10 cl.rify how the
tr.n.cript of public hearinBs will be
made available to the public.
Section 233.31:Several commentorl

exprelled concern that requiring the
State to prepare a written delerminalion
lor each pennit i.excellive paperwork.
We do not concur with thi. view: we
feel that a wrllten determination ~
needed lor each permit decision to
en.ure proper evaluaUon and to
lacililale subsequent review. Therefore.
these regulation. conlain the
requirement thai lhe Director mu.1
prepare a wrillen determination for each
permit applicalion outlining Ihe decision
and tbe rationale for the decision. Of
eeurse, in accordance with i230.6 of the
Cuidelines. the level of detail may be
tailored to the circumstances.
Anl' Stale environmental review

crileria musl be alleasl equlvalenlto
the 404(bJ(1)CuidelinCJ for an
approvable program. The 404{b)(1)
Cuidelines were the .ubject of an
Advanced Notice of Proposed
Rulemaking (ANPRM) (47FR 3(798)
publisbed Ausust 23. l~ to solicit
comments and examples of alJesed
problems with thele Cuidelines. At this
time. EPA basnot lound lufficient balil
for reviSing the CuidelinH. Therefore.
States must assure compliance with the
current Cuidelines. as required in
sec lion 404(h)(1)(A)(i).
We do not concur with the .ugestion

thllt we establish specific deadlines for
State decision on an application. The
only deadlines in tbis regulation are
those wt.fch relate to the statulorily
mandated limeframes for Federal
review of an applicalion.
Sectiem ~3.35: The final regulation

simply requires signa lure by both the
applicant lind the Direclor. and does nol
specify the sequence in which they lisn.
However. EPA !lnlicipates thaI. if the
projecl is controversial or if the pennil
condilions are restrictive, the Direclor
rna)' wish to require Ihe applicant to sign
the pennit to indicate acceptance of its
lenns prior to the Director's lignature.
Sectiol' 233.36:These regulations .

simplify the procedurel for modification.
suspension and revocation or permits.
Slale procedures to bandle Ibe.e
sUuations shall be approved if there i.
opportunity for public commenl.
coordination with Ibe Federal review
asendes. and opporlunlty for public
hearing. Lansuase hal been added
U 233.38(bll specirying that permit
modificalion must be in comptiance with
t 233.20 (Prohibitions).
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carried oul under the altemative
pro\·i.ion.Themanner of reporting will
be e51abJishedas part of the SIBle·.
submission in theMemorandumof
A8reemenlwith the Resiona.
Admini.tralor. Thil reportin,
requirementwill enable EPA10clolely
monitor the effectivenelSof the State'l
enforcementproaram and to determine
any need forEPAoyerfilinlln Stale
enforcementcasel and/or action under
Seclion 309.
In respon.e to comment.we have

retained Ihe requirement thai the burden
of proof forSlate enCorcemenlcales
shall be no srealer Ihan the burden of
proof required of EPA.
One co.rnmenlor.uae.ted that any

Interventionin a Stale enforcement
actionmull indude .ome .bowln, of
ju.tification. Thi. regulaUonadopt. the
propo.al which allows intervention
... • • by any citizen having an intere.1
which 11or may be advenely afleeted.
We feel this adequately aa.wetl Ihe
.ugestion. .
One commentorrequaled that EPA

prelcribe procedurel for any affected
penon to Inillate le,al action InSlate or
Federal court as_lnlt the Director, the
pennittee, or ayone operatiDsIII
noncompliancewith a Stale proaram.
Thil would be compatable to the citizen
.ull provision in Section 50S of the Act.
While IUcha provi.lon mllht strenlthen
a State proaram. there I. no such
statutory requirement for an appro\'able
program.However.we do anticipate
that many States will have some fonn of
citizen suit provi.ions.
Subpart F-Ovenipt Policy
ManyFederal environmental

pro"am. were dealgnedby Congressto
be administered at the State level
wherever possible. EPA's policyhas
been to transfer the administration or
national programs to Stale Bovemments
10the fullelt extenl possible, consistent
with .Iatutory inlent and 100d
manasement practice. The dear iDtent
of thl. desisn Is to u.e the strength. of
Federal and State 80venuaenll in •
partnership 10protecl publichealth and
tbe nation'. air, waler, and land. Slate
sovemmenll are expected to assume
primary responsibility,whiJeEPA is '0
provideconsistent environmenlal
leadenhip at the national level.develop
leneral pro"am frameworks. eSlablish
'Iandard, al required by the le,lsla tion.
a.slst State. in preparina to a.. ume
re.ponsibllily for program operallon.
provide lechnical IUppOrtto Stale, in
mainlalnina highquality program•• and
ensure nationel compliance with
environmentalquality standards.
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the environment.deter fulureviolations.
and pen.lize the viol.tor.
A key alped that IheRAnlust

con.ider in determiningeffectiyenels il
whether the ahem. live programhIS an
equivalent deterrenceeaecl a, would
a.. ellment ofmonelarypenallie•. The
allemalive approachmu.t be .trons
enoulh 10 caule • violator 10 ceale any
and all ilIelal aetivilies. Itmusl al,o
deter othen fromviolaUn,lhe Stale'.
pennI!program.Howerrectivethe
allemaUvemechanllmwillbe in
preventins and restorinl any
environmental damale willallo be
considered by.theRA in maklnl a
decision on approval/denial of a Slale'.
ahemallve enforcementprogram.
The enforcementauthoritywhich a

Slate mu.t have In order ror a Section
404 prosram to be approved I.
ellenUaUy the .ame enforcement
authority it mUltheYeto administeran
NPOES programunder theAct. Ifa State
lacks authority to recoverpenaltle. of
the levels requiredunder
I 233.41(a)(3J(IHlII).EPAwill review a
State'. authority to a.HSS penaltia in
lilhl oC the Stale', _bllity to provide
other incentive. to complianceand
deterrence to noncompliance.EPA
intend. that penlilia forvlolltiona of
Section-4Q4programswillprovide
leneral and IpedfiCdeterrence.
Penahle....... ed in State admlni.tered
prolrams .hould persuade the violator
to take precautions alalnlt falli", Into
noncompliance a,aln. deler \iolalion.
by olben, .nd restore economicequity
to regulated parties whohavecomplied
with Section 404 requirements.Penalties
a"e.sed in a State prosram .houlcl at a
minimulll.recapture the economic
benefit that a \iolator has wronafully
obtained. In .upporl or III application
ror pro"am approval.a State may
provide inform,tion te,ardinlill
authority to obi.in moneyjudgment.
fromSection 40Cviolatou under
equllable theoriel such al restitution
and unjUitenriclunenL
Any propo.ed _Itemativeenrorcement

mechanism willbe available forpublic
comment •• pari of the Stale', prosram
.ubmiJ.lon. We are coneemedabout
national consi.lenC)'in administration
and eUectivenea. ofState program•.
Therefore. we mu.t slr"et.that approval
of an allemate enforcementtneehanlsm
will nol be undertaken lishtly.Slate.
Ibould conlinue to try tomeet the
existing monetary penalty requirementl.

In the.e rqulation. we haveadded _
reportlDsrequirementforState. usi",
the altemative enforcementauthority.
Under final I233.41(d)the Statemust
leeepthe Rqlonal Administrator
Informedof an enforcementactionl

the .llemative concept 10 concern abeut
wukeninll Stafe enforcementcapability.
Thi. rqulaUon promultlale. the
propo.ed lub'ec:t.ionaUowin, approval
DCa State proaram wilhoul the lpeciflC
monetary penalty authority if it hal a
demonltrably effective alternative
enforcement mechanllm.
We are interested in eMUrinathai

Slate prosram. have .trona enforcement
capability, .iDce " it not delirable for
EPA to con.lantly overflle iDSlate
enforcement actioM. Becau.e the Act
doe. nol 'peclfy that. Slate mu.1have
penalli" equ.llo the Federal penalties
or al any other particular level for .n
approvabJe prolram. EPAhal
lub.tanUal di.eretlon Indecldinl what
Is .umcient SCaleenforcementauthority.
The.e rqulallcm. e.tabUsh monetary
penaille. for which the State mUllhave
the authority to ... ell; they need not be
... e.led by the State lor every
violation. Thele amounll are
approxlmately baU thOleEPAil
aulhorized to auelL
Ifa State CaDDotCulfiUthele monetary

penalty requirements, IIcan Itdl have an
approved pl'OlfUDIfEPA11 .alllfied
thai it ha. "an altemate. demonltrably
errectivemethod oCeJllwin,
compliance." However, evea under lbe
ahemallve cnlorcement prosram
provision. Statel mUit .ti1J hive lbe
authority to a.. eal both civO and
criminal penallie.. althousb the amounll
may nol equal tho.e required by
t 233.41(a)[JHUl).
Before approvinl an)' altemale

enforcement mechlnilrn. theRe,ional
Administrator (RAJ will carefully
evaluate the State'. proposed
ahemaUve enforcementmechanismto
a.certain the eO"ecUvene.. of the
propo.ed altem_Uve.The State's
prolram mu.t have. dear billory of
demonstrated eflecllve deterrence.
while also h.vlna direct punitivevalue.
Prosraml wW have to be in effect for .t
Ieast one year prior to rormal
application rot prolfam approyal in
order 10have a lufficient It_a record
for evaluat1as errecUvenesL
An eUectJve..trona re.toration

prasqam iI the type of enlorcement
pro,tam that would be Jivea serious
consideration a. an alleruative under
this pravltioD. Beina of a loUdnature,
404dilchalle. tend to Itay where
on,inally placed. makin, reltoration of
lllelaUy nued area. more feasible for
404di.challe. a, compared to 402
disehal'lc" Most 4tH dilcharael are a .
one time eli.chelle. of relatively .horl
duration. and on a relatively lmaJi lcale.
Thll lend. more credence to restoration
wor1dnsa. a altemalive eaiorcement
mechani.m wbich can .erve to protect
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Resional Administralor notified Ihe
Direclorwithin 30days of recC!iptof Ihe
public nolice that there is no commenl.
hemay reserve Ihe right to objectwithin
90days of receipl of Ihenoticebased on
new infonnalion broughtoul b)' the
public during the commentperiodor a' •
hearins·
Contrary 10 severa' comments

received. the relulation already
provides Ihat the Slate shall pro\'ide a
copy of every isaued pennie10 Ihe
RegionalAdministrator (I 2l3.5O(a'{4)J.
Theae Issued pennftl willbe reviewed
for compliance with Ibe requiremenlsfOf
an approvable program.as part of EPA's
overall oversight.'.
One commenlor augsested lhal our

provision for the RegionalAdministrator
to consolidate commentl for the Ftderlll
agencies conDictedwith Section
4Ot(h)(1)(HJ,However.Section404(jJ
specifically assigns Ihiscoordination/
consolidation role to EPA'sRegional
Adminlltralor. This sectionclearly
establishe. EPA', Regional
Administrator a. the Federal focusfor
approved State programs.After "full
consideration" of the commentsor Ihe
Federal review' asenclel, EPAwill
prepare and transmit the Federal
commenton a permilapplication to the
Slale.1f appropria~eand/or useful.EPA
may transmit copies of the other Federal
agencies' comment to the Stale as part
of the official Federal commenLThose
asencies are, of coune. also free 10
furnisb information copitl of their
comment. to the State at the same lime
the),submit them to EPA.
Section 233.51:This lection receh'ed

man)' comment., whichranse &omthe
view that Federal reviewhas been
waived far 100much to one thai Federal
review haa not been waived for enough
categories of dilcharge. Other than lhe
few catelories never eligibleforwaiver.
waivers wiD be developedon a Slate
by·Slale basis. Each State hal unique
resources that mu,1be considered in
developina calegoriel or discharge
eligiblefor waiver. These categorieswill
be developed in consultationwith the
Federal review asencies and will be
open to public commenLWe anticipale
that use of this waiver mechanismwill
reduce unnecessary paperwork and
direct the Federal presenceto where it is
most needed and appropriale,
The propoled rule specifiedthat

seneral pennib are nol eliJlble for
waiver of Federal review,Theproposal
intended that droltsmerel permits are
not elisible for waiver of review.This
h.. been clarified in the final rule.
In response to comment.we have

reinstated the provision that discharges
InloNaUonai and historicalmonumenti
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the detennina lion of what changet 10
,uch review would be appropriale.
5ft:lion 233.50: Several commenlofl

exprel.ed concern that 100 muchUmei.
allowed forFederal review of Stale
permit apprications.The fin.'
reguillion. relain lhe proposed time
ffllmesbecause they are baaed on
-SectiontOfU) of the Act. However. the
regulalions do anow for the times to be
Ihortened by mutual agreement of the
Federal agencies and the Stale.
Several commenton queslioned why

EPAreceives the public notice from the
State and distributes the noiice 10 the
Federalagencle~.The Act eSlabUshe.
EPAaa the Federal focus of contact with
the Stale. However: if the Slate. with the

. goal of ItreacnJininS.wanta to provide
copies of the public nolice directly 10 all
the Federal agencies, this can be
accommodated wflhin the Memorandum
ofAgreemenlwith the Regional
Administrator (I 233.13).In eith2r case.
the commen.. from the Federal review
agendea wUI be forwarded 10 EPAto
conaolidate the Federal comment 10 the
State.
In addition to the public notice and

draft senera1pennlt, the Regional
Administrator .haD forward to tbe
Corp., FWS. and NMFSany other
lnlonnaUonpertJne~t to makingan
Informedcomment that the Siaies
makes avanable to him.
Thil regulation eliminates the

requirement that Statea prepare drarl
individualpenni ... Draft seneral permits
must be prepared (I ..OtU) refers 10 a
copyof each proposed general permit)
but there is no comparable slatulOf)'
requiremenl for draft individual permit•.
Moreover,draft permits are not
prepared a. part of the current Federal
program.Public review of indi\'idual
permitapplications is currently based
on the public notice; public review
subsequent 10 State assumption will
al.o be based an public notice.
Therefore. there wiU be no subslantial
chanae fromexisting procedures.
One conunentor questioned why the

publicnotice was circulaled to EPAfor
Federal review instead of Ibe permit
application (14OIU)).The public nolice
Uluallycontains all the pertinenl
informaUonin the permit applicalion
(IZ33.3Z(dJ).Under the Corps
.dminislered program. public and
Federal review il normally baled on the
pUblicnotice: therefore. there will be no
.Ignificant change fromcurrenl practice.
In addition. under either the Federal and
Slate prosraml, EPAcan requell a copy
of a particular application if it ha. a
need ror IL .
• In response to comment. we have
reln.tated the provl.ion Ihat Jf the :

The relationlhip betweenEPAand the
S1atel under assumptionof the Seclion
404 Programi. inlended 10be •
parlnership. BothEPAand the States
h.ve conlinuina roles and
responsibilities under a.. umedSlale 404
programI.EPAremain. responlible to
the Pruldent. the Congre.. and the
public for prosre.. towardmeelina
national environmentalloall and for
enlurina thai the CleanWaler Act I,
adequately enforced.Thul. EPA'apoJicy
10 transfer managementresponsibilities
for environmentalprosraml to Slate
lovemmenls carriers with 11a
correspondingEPAresponsibility 10
assure lhe objec;'lvesof the Federal law
are achieved.
Evalualion of approvedSlate 40C

programswilileneraJly focul on overall
programperformanceand fdenlifyiDa
patterns of problems.However.there
will be some cates whereEPA(and
other Federal agency)participationman
individualSlate permit decisionwill be
appropriate. Seclion4Ot(j) IpecificaUy
provide. for Federal commenton .
individualpennit applicatian..
However.baled on our senera) policy

and oUrspecificexperiencewith
Michigan'sSectionCOt program. the
provision forwaiver ofFederal review
(t 4OC(k))willbe exerdled to focus
pennil~specUicoversightprimarilyon
propoled dischargeswith potentiaJly
Ieri(!iUSadverse environmentalimpacta•.
ReviewofMichigan"'assumed program
dearly dlultratu that Federal review
was waived in the vast majorityof
cases. In 1985.approximately1'" of the
pennll applications receivedFederal
re\'iew: in 1986.approximately1.5"'.
We expect to ilsue guidanceon

Federel oversightof approved Slate
programsunder Ibeaeregulations.Thi5
will includeguidanceon identifyingand
delcribing categoriesor activities
eligibleand appropriate for waiver of
Federal review, empbasizinsrealonable
waiver initially. followedby1ncreaslna
waiver over time based on experience
with the Slale 40CProgram.Thus, al
experiencedemonstrate. that a Slate II
eRectively'adminislerinails approved
program,10al to complywith aU
naUonaJ"requfremen",IIis expecled
thai additional waiven willbe
developed. repladna more individual
permit review with periodic
programmaticreview,This periodic
reviewwill ulually be conducledon an
annual basil, but may be more frequent.
.. necessary or approprilte. EPA .'
inlends thai other Federal agencies with
relponsibnUyunder Section404wID"
have an opportunity to participate In .
Stale prasram review acU"il~esan4 m
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Sec.
Z3Z.1 Purpale and lCOpeof tbi, part.
23Z.Z Deranilionl.
23%.3 Activities not requlrias permitl.
Authority:33USc. 1)""

1232.1 ~ and .cope of this part.
Part 232conlains definitions

applicable to the SeCtiOD40Cprosr.m
for dilcharau of dredaed or fatlmaterial
Thele defiDllioncapply to both the
Federallyoperaled programand State
administered prosram. after program
approval.Thll pari also delcribel those
aclivltie. which are exempted from
rqulation. ReJUlationsprescribiaa the
lubalantive environmentalcriteria for
iJluance ofSection40Cpermits aplleu
at 40CFRPart 230.Re8ulations
establisbins procedurel 10 be followed
b)' the EPAIndenylna or l'e.tricUC18a
disposal site appear at 40CFRPart 231.
Reaulationsconlalrons the procedurel
and policiel used by lbeCorpl In
administerins the 404pJ'08f8lDappear.t
33CFRParts 3~330. Regulatioal
.pecffyina the proceduresEPAwiU
follow,and the criteria EPAwiUapply
In approving.monitorina.and
withdrawingapproval ofSection404
State prosrams appear at40 CFRPart
233.
1232..2 Deflnttlons,
(a)Administratormeans the

Administrator of the Environmental
ProlectionAgencyor an authorized
reprelentalive.
fb)Applicotion mean. a rormfor

applyinS(or a permUto dischalle
dredged or fillmaterial into walers of
tbe UnitedStales..
(c)Approved program means a State

proaram wbich ha. been approved by
the RegionalAdminilltralorunder Part
233of this chapler or ....hieb is deemed

\.

Ult of Subject. in co CFRPart. 231and
%33

Administrativepractice .nd
procedure.Reporlinsend recordkeeping
requirementl. Confidentialbusiness
tnfonnation.Waler pollutioncontrol.
Indian land•• Intersovernment.al
relation••Water ,upply. Walerways,
NaviSIIian.Penahiel. Wetlandl.
Dated: Mayzr: ,tit,
'- ....n_••..
AdmillisuolDr.En IIironmenlDlPtol«lion
A~ney.
For Ihe reasons .el oUlln the

preamble. 40CFRPurt 232is amended
al eet forth below.
1. Part 232Is added to read as rollow.:

PART232-404 PROGRAM
DEANmOHS; EXEMPTAcnvmEs
NOT REOUIRING~O~PERMITS

problem. with anyone of the criteria
lpeclfied in t 233.53[bJ(2)and (31 i.no'
aufficientgroundl (orprosram
withdrawal. Wecannot concurwith this
luaution. Whilewe do asree tha.
prosram withdrawal will not be talcen
lightlyand thai prosramapproval will
not be withdrawn (orminor reason•.
continued non·performanceo( any of the
criteria apecffiedcan be graunds for
iRiliatinsprogfamwithdrawal. Eachof
the criteria lilled i. a vital part or an
approved pragram and continuednon
perfonnance or any of these would
resull in a prosram thai no lonser fulfills
the requirements ror an appro\'ed
program.
These resulations provide that the

Adminil.,.tar ,hall relpond in writins
to any pelltion to commencewithdrawal
praceedJnal. One commenlar'Ullested
that thil exceeded the public
involvement requirement.. We believe
that IUchwritten relponae il
nonethele.1 sood policyand publilh the
nile al praposed.
ExecudveOrder 12291
Since the-aerules are revision. which

pro\tide reaulalory relier b)', Corthe enost
pan, Inereoi", OexibilUl'InState
pro"..m desian and acbDinl.ttation.we
have determined thai they are not a
major nile requirina a ReaulatoryImpact
Analysis under ExecutiveOrder U291.
Thil rule has been reviewed by the
Officeof Manasemenl and Buct,etin
accordance with the requirementsor
ExecutiveOrder 12291.
Replatory FlexiblUlyAct
This final nile ...... reviewed under

the Reaul.lory FlexibllityAct of 1180.
Pub.L D6-3S4.which requirel
preparatioa or a regulato!,,)'nexibility
analysis for any rule wbich is likelyto
have sipi.6caat economicimpacton a
subllanlia] nWllberof small entitiel.
Since this re\'ision to 40CFRPart 233
wiUreduce paperwork, reportin,
requireenenlJand applicalion
information requirements. thil linal rule
will be beDeficialto small entitie•. Thul.
no Re8uJ.tary FlexibilityAnalysills
needed.
Paperwork ReductioaAct
The Officeor Managemenland Budset

(OMB~ba. approved the infarmation
collection requirementsconlained in thi.
final rule under the provi.lons or the
Paperwork R~ductionAct 44U.S.c.
3501et 't:q.and ha. assisned OMS
control numbers:
2090-011.
20Il0-012.
2090-013.
2090-(115.

)
J

are nol elisible for waiver of Federar
review. in liShtof the 'pecial Federal

I interelt Inthem.
We anticipale that exis"", Corp,

nalionwlde perm'ts will be used a. a
basi. fordeveloplns cat.sories to
discharareelisible for waiver of Fedenl
review. PreviousFederal asencie.'
comment. (or no comment) can also be
used indetenninins activities eli(liblefor
wllivc:ror Federar review. Where EPA
ha. u.ed the advanced identification
procedure with the Corps or the State
under 40CFR23O.ao.or on it.own
inlliative under Seclion 4OC(c){40CFR
Part 231~,the result. or that procell will
be used 10 delermine tho.e area. and
catesoriet ordischalle Ihat Ihould be,
and/or tho.e thallhould not be.
considered forwaiver or Federal review.
Cateaaries of activities eUslbleror

waiver DrFeder.1 review in a pllrticular
Slo1le"'i11be developed after
consultation with the Corpl. FWS,and
NMFS.Theaecatqories wlUbe
described In the Stale'l lubmissfon for
prosram approval and thereCarewill be
subject 10 public comment.Activltiel for
which Federal review la waived are also
subjecllo annu.1 review. U, al any lime.
any of Ihue cateaoriel oC acth-itiel are
deemed inappropriate Cor continued
WAiver,they can (and wiU)be
withdrawn fromthe waiver provision
and become lubJect to Individual
"-,,"iew.
Seclion 233.52: In response to

commentl. we have added a
requirement that the Slate's dr.(t annual
repon to be made available (or public
inlpt!ction.
nU! annual report [I a mandato!,,)·.net

a discretionary. requirement for an
approved program. In response to
comment.we have added to the
Inronnation thlll shall be included in the
annual report the number or sUlpected
unauthorized activities reported to the
Sllle and the nature of the SlIte·. aclion
on thea. reported actlvitie.: added that
the State Ihall report the numberof
\'iolations identified al well as the
number and nature or enforcement
actions taken: end the number or permle
applicalian. received bul not yet
procelsed.
Conlfery to comment on Ihe annual

reporting requirementl. Ihe regulation
doe. require the Direclor to respond. ia
the nnal report. 10 the Regional
Adminilttator's comment. and
queltion. about the draft report.
&ctlon 233.53:One commenlor

luaesled that programwithdra"'al
should be initialed only where a Slale'l
program. on the whole. ha. repeatedly
railed to complywith the requirementl
for an approvable program.Thil
commentar .uuesled that conlinued

'1
D
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t 232,3 AcUvlUelnol requlrinopennlt.•.
Except as speciFied in plr.sraphs la)

and (b) oC this section. any discharse of
dredged or fill material thll may resull
{rom an}' of the activilies described in
paragraph (c) of this section is nol
prohibited by or otherwise subject 10
regulation under thi. Part.
(a) If any discharae of dredged or fill

material resulting from the activilies
lisled in paragraph (c) of this section
contains any toxic palutant listed under
Section 307 of the Act. such discharsl!
shall be .ubject to any applicable toxic
emuent standard or prohibilion. and
shall require a Seclion 404 permit.
(b) Any discharae of dredged or fill

malerial inlo waters or the United Slates
iiacidental to any of the activities
identified in paragraph Ic) of this Icctian

(

(

121All interslale walerli inctudlns
interslale wellandli.
131All other walers. such a, intraslalf!

lakel. rivers. slreams (includins
inlermittenl lIre_mil. mudOals.
lendnels. wellands. slough •. prairie
potholes. weI meadows. plaYIIlakes_or
natural ponds. the ule. degradalion. or
deslruction of which would or could
arrect inlerslale or foreign commerce
including any such walers:

(lJ Which are or could be used b)'
interstale or forelp travelers for
recreational or olher pUrpOSI!I~or

(iiJ From which fish or shellfish are or
could be taken and sold in inters late or
loreisn commett: or
(iiiJ Which are u.ed or could be used

for industrial purposes by Induslries in
interstate commerce.

(4) AU Impoundments 01walers
etherwise defined al walers of the
United Slates under this definitioru
(5) Tributariel of walers identified in

parllsraphs (&)(1)-(4) of this section!
(6) The territoriaillta: and
(7) Wetlands adjacent to waters

(other than waters thai .re Ihemsel\'es
wellands) identified in paragraphs
IqJIIH6) oC this lection.
Wasle treatmenl s,llems. includins

treatment pondl or la800n5 designed 10
meet the requirements of the Acl (other
than coolins pondl as defined in ..0 CFR
123.1l(m) which allo meel the criteria of
this definition) are not waters of the
United State ••
Ir) W~tlandsmeans those areas thai

are inundated 'Or.aturaled by surlilce Of
sround water at a frequency and
duration sumcient to sUJlPort.and llal'
under nonnal circumstances do support,
a prevalence of vegetation typically
adapted for life in salurated soil
conditions. Wetland. senerall~' inctudr
Iwamps. marshes. bogs. and sbnilar
areas.
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(il Fillmaterialmeana any Mpollulanlfi
which replaces portionl of the "walen
or the United Slales" with dt)' land or
which challies the bottom elevation or a
water body for any purpole.
(j) Generalpt!rmilmeanl a penni!

authorizins a category of dischllllu or
dredsed or fill malerial under the Act.
Ceneral pennlts are pennils for
catesories of dilc:haf'8l!which are
limilar in nature. will cause only
minimal adverse environmenlal effect.
when perfonned aeparalely. and will
have only minimal cumulative adverse
effecl on the environment.

(Ie) Own~rDrOpel'OtDrmeanl the
owner or opel'lltor of any activity
subject to ~gulaUon under the ..1M
program.

(I) hrmit means a written
authorization ISlued by an approved
State to implement the requirements of
Part 233. or by the Corps under 33 CFR
Parla 320-330. When used in these
reSu!atioDl. "'pcnpit" includes "Ienenl
perml ..... weD as individual permit
(m) Penon means an individual.

association. partnership. corporation,
municipaUty. State or Federal agency. or
an agent or employee thereof.
(n) R~ional Administrator meanl the

Regional Adminiltrator DC the
appropriate Regional Omce of the
Environmental Protection Agency or the
authorized representative of the
Relional Adminiltralor.
(0) Secretory means the Secretary of

the Army actina through the Chief of
Engineers.

(P) Stat. regulated waters meanl
those waters of the United States in
which the Corps suspends thl! issuance
of Section 4Dt permits upon approval of
a Siale's Section 404 pennit program by
the Admini.lr.tor under Section 4IM(h).
The prop-am cannot be iraDsferred for
thole waters which are presently used.
or are susceptible to use in their natural
condilion or by rea.onable improvemenl
as a means to tranlPort interstate or
foreign commerce shoreward to their
ordinary bigh water mark. includlns aU
walers which are subject to the ebb and
now of the tide shoreward to the high
tide line. includina wetlands adjacent
thereto. All other waters of the United
Stetel in a State with an approved
program Iball be under jurisdiction or
the Stale program. and Ihan be
identified ill the program description a.
required by Part 233.
(q) Wal~rsof the UnitedSlo~s

means:
(1) All wlters which are cW'Tl!nlly

u.ed. were u.ed in the past. or may be
lusceptible to us in interstale or foreign
c~erce. including all waters wbich
are subject to the ebb and Dow or the
tide.

approved under Section 404(hJ(3J.33
usc, 1344(hJ(3).
(d) B~SI mQnal~m~'"pl'OcliCl!s

.(BMPs) meanl Ichedules of activities.
prohibitions of practices. maintenance
procedures. and other manasemenl
practicel to prevent or reduce the
pollution of waten of the United Statel
from diac:harses or dredsed or fill
material. BMPI include methodl.
mealurel. practicel. or dellan and
perfonnance siandard. which facllitale
compliance with the Section 404(b)(1)
Guidelines (40 CFR Part 230). emuent
limitations or prohibitions under Seclion
307(a). and 'pplicable water quality
standards.
(e)DischQrg~of dredg~dn,at~rial

means any addition of dredsed material
into waten of the United States. The _
tenn include •• withoutlimitaUon. the
addition of dredsed material to a
specified discharse .ile located In
waten of the United States and the
runoff or overflow from a contained
land or w.ter diaposalslle. Diac:harses
of poUutan.. into waters of the United
States res"'tins (rom the onshore
lub,equent pracelsins of dredsed
material that is extracted for any
commercial use (other than fill) are not
included within this tenn and are
subject to Section 402 of the Act even
thoUShthe extractioD and depolU of
such materi.1 may require a permit from
the Corps or the State Section ..1M
program. The term does not include de
minimus. incidentalloil movement
occumn8 durins normal dredsins
operations.
(f)DischargeD//ill materialmeans

the addition of filt material inlo " .. ters
of the United States. The tenn generally
includes. without limitalion. the
foUowins activities: Placement of fiU
that is necessary 10 the construction of
any structure: the building of any
liructure or impoundment requirins
rock. land. dirt. or other malerials for itl
construction; lite-development fills (or
recreational. industrial. commerciaL
residentill. and other uscs. causeway.
or road fills: dams and dikes: artificial
illandl: property proleclion and lor
reclamation devices luch al riprap.
groins. leawaUs. breakwaters, and
revetme'bts: beach nourishment levees;
filt for structures such as sewage
treatment (acililies. intakc and outfall
pipes allocialed with power plantl and
subaqueous utility lines: and artificial
reef,.
(8) Dredgedma/erial means material

that" excavaled or dred8ed from
waters of the United Slales.
(h) Effluentmeans dredged material

or fiUmateriaL including return Dow
from confined .ltes.
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f.r f,om .treama or other wlter bodies
(except for portions or such raid. wbic'
mu.1Croll waler bodieslto minimize
dischlr,es of dredlled or fm millerial
inlo W81ersof the Uniled S'ale.;
(iiil The road fill.hall be bridsed.

culverled. or otherwise desllned to
prevent the restriction ofupected nuod
now.;
(ivlThe fill&hallbe properly

.llbililed and maintained 10 prevenl
erosion durinl Ind following
construction:
(vi Dischal'le. of dredged or fi!1

materiai !nlo waters of the UnitedSletes
to construcl a r~d fill ,hall be made in
• manner that minimi!es the
encralclunent of trucks. Iractors.
bulldozers. or ether heavy equipment
within the walen of the UnitedStlte.
(indudlng adjacent wetllnds) Ihat lie
outside the laleral boundariel of the fill
it.elf: '
(vi) In desillnina.conslrucUns.and

mMintainlnlroad•• velelalive
disturbance In the walen Drthe United
State•• hall be kepI 10I minimum;
(vII)The delign. constructionInd

mlintenance of the road cro.llng shall
not di,rupt the migrationor other
mO\'ementof those species or aquaUc
Ufelnhabltins the water body:
(viii)Borrowmaterial shin be taken

fromupland laurces whenever feasible:
(ix)The dischal'le Ihall not take. or

ieopardize the continued exislence of.a
threatened or endangered specie. as
defined under theEndangeredSpecies
Ace.or advenely modiryor destroy tbe
critical habitat of such species:
(x) Dilch'l'Ie. into breedinBand

nesURfarea. formilfalory waterfowl•
'pawninB lrea., and wetlands shall be
avoided if practical alternative. exi.t:
(xi)The discha"e .hlll not be located

in the proximity of a publicwaler supply
intake:
(xii) The di.charse .hall not occur in

area. of concentrated ahelUish
production:
(xiii)The dl.charse shill not occur in

a componentof the National Wild and
Scenic RiverSystem:
(xiv)The di.charse ofmlterill .hall

con.i.t of .uUable material free from
toxic pollutants in toxic Imowstr. and
(xv)All temporary fills shall be

removed in their entirely Ind the area
restored to III orilinal elevation.
(d) For purpose of plraJraph (c)(l) of

this .ectian. cultivlting, harvesllna.
minor draina,e. plowl",. and seedinl
are defaneda. follows: '.
(1)CulllvatiDamean. pby,icat

method. of loll treatment employed
within eltabU.bed fannifll. ranchlna
and silvicullure land. an lann. ranch. or
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abulmenl. Drapproache•• and
Irlnspnrtalion .Iruclu,el. Maintenance
doe. not includeany modification tha'
chan,et the character. acope. or lize of
the orisin" filldHign. Emerpncy
reconstructionmu.1occur within a
rea.onable periodof time after damlse
OCCUtlin order to qualify for thl.
exemption.

• (3)ConltructionDrmlintenance of
rann or stock pond. or 'mBllian dilches
or the ma'ntenance rbul nol
con.trucUonlof drainage dItch...
Dischal'leallocialed with .iphons,
pump••held,ale ••winswall•• wiers.
divetlion struclurel. Ind .uch ether
facilillel al are Ippurtenant and
functionallyrelated to Imlilian ditches
Ire 'ncluded in thi. exemption.
(4)Conltructian of eemporary •

aedlmentationbasins an a con.truclian
aile whichdoe. not include pllcement of
fillmaterial into waterl of the United
Slatea. The term"construction .lte"
refers to any .ite involvingthe eiecUon
of buJldifll" roads. and ather dilcrete
.truclure. aDdthe inltaUallODof lupport
flclliUe. necelilry for conltructlon and
utilizationofIUch.tructurea. The tenn
Ilso lDdude. Iny other land area
which involveland-dislurblnl
excavltian activltie•• lncludlnl
quarryin&or atherminingactivltie..
where In-'Inerel.e in the runoff of
.edlmentl. coatroUedlhrou,h the use 01
temporary .edimentation ba.ln •.
(5)Any acli,,;tywith respect towhich

a State hi. an approved proanamunder
Section 2OB(b)(4)of the Act which meel.
the requirement. or Section208(bJ(4)(B)
and (e).
16}Constructionor malntenlnce of

farm roads. foreatroada. or temporary
rolds formovinaminlnl equipment.
where .uch rold. are conltructed and
maintained in accordance with best
manl,ement practice. (BMJlI) to IlSure
that na~; and circulationpatterns and
chemical and bialo,ical chlracIeri.tic.
of walen 01theUnited Stites are nol
Impaired. thluhe reich of the wlten of
the UnitedState. I. nol reduced. and
that any Idvene effecton the aquatic
environmenlwill be otherwise '
minimized.TheBMPI whichmust be
applied to .atldy thi. provillon include
the followinl bl.eline provi.lana:
(i) Permanentroads (for larmlna or

fore.try acUvities).temporary Ieee ••
roads (formlnm,. fare. try. or firm
purpo.H) and .kid Irail. (rot login,) in
waten ollhe UniledState•• ban be held
to the miniinumfea.lble number.width.
and tOlallengthcon.iltent with the
purpo.e of apednc llrming•• ilvlcultural
or miningoperation., and local,
toporraphlc and climaticconditions:
(II)All rolds. temporary or

permanent. ,hall be located .ufficiently

must have a pemllt if it i,part of an
activity whose purpose i.to canvert an
area of the waters or the UniledSlalel
into a use 10which il was nol previously
subject. where the now or circulalionof
walers of the UniledSlale. may be
impaired or the reach of IUchwaten
reduced. Where the proPOleddischarse~'!Ilrelult in siRnificantdisccm,bk I
iliicr,Ugns 10now or an;II',t;nn. the :
presumplion is Ihal nowor circulation
may be impaired by IUchallel'lltion.
INotl.-For exa",ple.I pennllwill be

requiredfortheconversionof. eypre..
,wa",p 10 lomeolherule or theconvenionof
a weilandfromIilvicuhuflllO.,ntuhure'
use_'henthereis • diacharpofdncI,ed or
fillmaleria'inlow.len oftheUnited511lei
in coniunctlon"lIh conlluclionof dl1o.
dralnaaeditchelorotherwor....orIt"'cture.
uaed10eflec.IUch convenion.AClDnvenion
ofSection404 wetlancllo• non·welJ.ndil I
challle In aaeofan are. ofwalenof theU.s.
AdIKh.... e whichelev.lel thebouomof
watell oftheUnitedStIle. wilhout
convertbqit todrylInddoe. nolthereby
reducethernch of.butml)'alterthenowor
drculatlonof.wlletl of theUnitedStalo.1
(c)The followinBactiVllle.are exempl

fromSecllon 40. pennI!requirements.
except Is Ipecified Inpara.,.phs (a)
and (b)of thi•• eclion:

(1)(1) Nannal fanning. .lIvicultureand
ranchinaactivities such al plowins.
seeding. cuJtlvlUnl.minordrainale. and
harvealing for the productionof foad.
fiber. and faresI products.or upland .oil
and water conservation practices. IS
defined in paragraph (d)of this section.
(ii)(A)To faUunder this exemplion.

Ihe activlliel specified in paraJrapb
(e)(l) of this .eelion must be Plrt of an
eseablished (i.e" angonl) fanning.
•lIvlculture.or ranchingopel'lltion.and
musebe in accordance with defanition.
in pal'll".aph (dl or this .ecllan.
AcUvlCiesan areas lyingfallowIS part
of a conventional rolalional cycleare
part oC In est.blished operation.

(BJ Activities which bringan area inlo
fannin!:. sl1vicuhureor rlnching use Ire
not part of an eSlablishedoperation.An
operaUan ceases to be establishedwhen
the area inwhich il was conductedha.
been convened 10 anolher ule or ha.
lain idle 10 lonl that modificaUOnito
the hydrol05ic:a1reaimeare nece... ry to
relume opere'lan. If an activity lakea
place outside Ihewaters of the Ua.lled
Slate ••or if It does not involvea
dllcharse. It d••l'!snol need a Section40t
permil whether or nolll wa. pan of an
e.elblished lanning.• ilvicuhureor
ranchinl operation.
(2) Mainlenan~. iDcludhJ8elDerseney

reconltruction of recentlyd.mased
nart•• of cunently .emceable .truchare,
IUchal dike•• dams, leveea.pins..
riprap brea)cwalers.cau.eway.. bridae
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SUbpart A-General

t 233.1 Purpo .. and ~
(a) 1'bil Part .pecifiel the procedurel

EPA will follow. and the aileria EPA

SUbpwtA-General
Sec.
Z3U Purpo.e Ind .cope.
233.2 Definlliona.
Z33.S Confidentillily or IlIlormllion.
233A ConOict of Inlere.L
SUbpart &-Program Appt0Y8l
233.10 Elemenll or. proaram.ubmitsion.
233.11 Pro,ram descrlplion.
233.U AUomey General' •• talemen!.
233.13 Memorandum of Apeemelu "'jlh

Reslonsl Admlnl.lralor.
Z33.lC Memorandum orApeemenl with Ihe

Seaet.ry.
233.15 Procedu.e. lor 'pprovl", Stlte

pro.... mI.
Z33.11 Procedurel lor reviliOD of Slate

pJ'OlflIM.
Subp8rt c-Pennll RequlNmenll
233.20 ProhlbitiODl.
Z33.2l General pennU••
233"U Emersency permi ...
%33.%3 Pennll condiliona.
$ubpert D-Program 0pefatI0n
%33.30 Applleatloa lor. permlL
Z33.31 Coorc!jn.lIon .equlremenl •.
233.3% Public noUce.
233.33 Public he-rilll'
233-" Malein'l dec:l.loft on thepermit

Ipp)lealion. _
233.35 I•• uence and errectin d.te ol pennu,
Z33.311 Modlfieation. .ulpen.ion or

teYocaliOD ol permili •
233..37 Slpllu.e. on permll appliCl~iDnl

and .eportL
233.311 Continuationofexplrilll permits.
SUbp8rtE-COmpllance Evaluation.nd
Enforcemenl
%33AG Requl.ement. for complilnce

evaluation Pl'Olram•.
233.•1 Requlremen .. lor enforcement

authority.

SUbpart F-Federal OversIght
233.50 Review of Ind objection to Stlte

pcmlili.
233.51 Wllver of review.
2l3.52 Prop.m .eportlna.
233.53 Withdrawal orprol"lm ~pprov.l.

•

(

2. Authority cUation for Part ~J
continue. to read a. follow.:
Authority:II U.s.C.1344.

3. Part 233 i.amended by revisins
Subpartl A. B. C. Eo and F and by
redesignatihl Subpart 0.1 G and Inc
.eclion number i.changed from "233.42"
to "233.80" and by addi", a new
Subpart 0 10 reid a. follow.:

PART23~04STATEPROGRAM
REGULATIONS
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or exlendi", the dim enlion. of. or
chang;", the bollom elev.tion. of. the
affecled draina,eway I. IIexi.ted prior
10 Ihe forma lion DC the blockage.
Remove ImUlt be accompli.hed wilhin
one year a'ter IUch bloclca,e. are
di.covered in order to be elisible for
exemplion.
(ii)Minor drainase in walen of Ihe

United Siale. i. limited to drlinese
within area. that are part of an
established fanning or Ii)vicullure
opera lion. It doe. not Include drainage
a•• ociated with the immediale or
Ifadual conyenion of a wetland to a
non-wetland (e.... wetland 'peciel to
upland .pecie. not .,.,Ically adequate 10
life in laturated loll condition.). or
conversion from ODewetland ule to
another (for example. Illviculture to
fanning).
In addition. minor drain_se doe. not

Include the COhltruCtion of any canal.
ditch. dike or other waterway or
.tructure which elrama or othetwi.e
.ignificanlly modifies a .tream. lake.
IWBmp.bog or any other welland or
aquaUc area cohlUtUting waten of the
United St.tes. Any cDach_rse of dredsed
or fillmaterial into the waten oC the
United State. laddentalto the
construction of any auch .tructure or
walerway requJrea a permit.

(of)Plowing meahl all forms of
primary tillqe. Including moldboard.
chisel. or wide-bl.de plowing. discing.
harrowing. and .imlIar pbysical mealll
used on farm. fore.t Dr ranch land for
the breaking up. cutting. turning over. or
atining of IOUto prepare it lor the
plantihl or cropl. Plowins does not
include the rediltribution of .oil. rock.
aaod. or other .dcial material. in a
manner which chanael any area oC the
walers or the United St_tel to cbyland.
For example. the rediltrlbution of
•wface materials by blading. grading. or
other means to rill in weiland area. II
not plowtni. Rock crushing activitiel
which re.u11 in the lOll of natural
drainase characteristics. the reduction
of water Ilorase and recharse
capBbililie •. or the overburden of
natural water filtration capacilia do oot
constitute plowing. Plowing. al
delcnbed above. wiD never invDlve a
di.charse of dredged or fill material.
(5) Seeding melUUlthe lOwing of .eed

and placement of .eedliDal to produce
farm. ranch. or forelt crop. and includel
the placemenl of IOUbed. for Iteell or
aeediinS' on eltablilhed farm and forelt
lanell.
(e) Federal proJecli which qualify

under the criteria contained la Seel.lon
4OI(r) of the Act are exempt from
Seclion 40t permit requlremenll. but
may be .ubject to other State DrFederal
requirement •.

rore.1 cropl to aid and improve their .
srvwth. quality. or yield ."
(2) Harve.ting meanl phy.i"1

mellurel employed directly upon farm.
fore.l. or ranch cropl within e.labli,hed
.,ricultural and .llvtculturalland. *0
brina abouCtheir removal from farm.
foreat. or ranch land. but doe. not
Include the con.lruction of farm. rore.1.
or ranch roaell.

(3)(1) MinDr draina,e meam:
(A) The di.charse of dredJed or fill

malerial incidenl.llo connectihl upland
draina,e ladlUlel 10 waten oC the
United. State •• adequlte 10 effect Ihe
removal or eJltce... oil moilture from
upland croplanell. Can.lruclion and
malnlenance of upland (dryland)
lacllJUu •• uch al dllchihl and tilinB.
incidental to the planting. cultivatihl.
prolecling. or harve.tiDg of cropl.
involve no dllcharge of dredged or fin
malerial into waten of the UnJted
Slale •• and .. IUch never require a
Section 401 permit:
(B)The dllcharse or dredaed or fill

material fOrthe pulpole oCin.talling
ditching or other water control racllilie.
incidental to planlfnl, cultivating.
prolecling. or harveati." of rice.
cranberriel or other wedand crop
apeele .. where thele acUvitie. and the
discharae occur la waten of the United
Stalel which areola atablilhed use lor
IUch aJricullural and Iilvieultural
welland crop production:
(e)The dilcharse of dredJed or rill

material for the purpole of manipulating
the water levell of. or regulating the
Dow or distribution of water within.
exislihl impoundmenll which have been
con.trueted in accordance with
applicable requiremenll of the Acl. and
which are in e.tablished u.e for the
production or rice. cranberries. or other
wetland crop species.
INoae-The provi.ion. ofplra"aph.

(d)13J(11IB) and (e) of Ihl •• ectioll .pply 10
a.ea. th.1 are inutablilbed IIUexdualvely
forwetland crop producUoa u well ••• reu
in.. t.bU.bed ae for.amyenlionel wetlandl
lIon-wetJaod crop rot.lion (e.. ~ the rotatiODl
of rice and .oybe.... )where Ilia rotllion
raul .. iD the cyclicalor Inlermillent
temporary clew.tenn, of aucb area ••)

(D) The dilcbarse 01dredsed or fiD
materialoineidental to the emersency
removal of sandban. IfIvel bars. or °

other similar bloclcasel which are
formed during nood nowl or other
eVeRl•• where .uch bloclc.ase. clole or
coaltricl previou.ly extlting
drainaseway. and.. Ifnolpromptly
removed.. would rault in dame,e to or
lOll of exilUus croPI or would isnpair Dr
prevent the plowing. leedina. herve.1ing
or eultivalh-, of crop' on land in
establi.hed ule fen: crop production.
5~ch removal doel not include enJarsinB
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Subpart 8-Program Approva'
I233.10 Ee.-nll of I prograftl
aubml",On.
Any SI.te that aeek. to admini'ter I

404 prosram under this Part IhaU lubmil
to the Resional Admlniltrator I' leall
three copiel of the lollowins:
(a) A leller from the Governor of Ihe

SI.te requeslina pr08ram approval .
(b) A complele prosram de,cription.

al let forth in I233.11.
(c) An Attomey Cenerar •• lltement.

al let forth in I233.12.
(d) A Memorandum of Agreement

with the Resion.1 Adminillrator. al let
lorth in I233.13.
(e) A Memorandum of Agreement

with the Secreta"., al ,Ief (orlh in
1233.14,
(0Copies DraU applicable Stlte \

llatules and regulltion •• fncluding these
lovemin, applicable State
adminl.trative procedurel.

'2A 11 Prognm ctescrlptJoA.
The pro8l'a.mdescription a. required

under I 233.10 .hall include:
(a) A description of the seepe and

.ttucture or the Stale'. pro8l'am. The
deacription ,hould include extent of
Stlte', jurisdiction. .cope of activities
re.ulaled. anticipated coordination.
.cope of permit exemptions if any. and
pennlt review crileril:
(bJ A description of the St.te·.

permitting. adminlstralive. judicial
review. and other applicable
procedures:
(c) A description 01 the basic

oflanization and Ittucture 01 the Sl¥Ie
a,eney (agenclel) which will have
responsibility for adminlsterinl the
prosram. IImore than one Slate agency
is responsible for the administration of
Ihe program. the delcription shall
address Ihe responsibilities of elll:h
agency and how thl! asencies inlend to
coordinale administration and
evaluation of the proaram;
(d) A description of the lunding and

manpower wbich will be availabl~ for
program administration:
(e) An estimate 01 the anl;cipated

workload. e.B~number 0' disch8f1es.
(I) Copies of pennlt ~pplic:ation rorms.

pennit forms, and rc:portina ronns;
(s) A descriptiun or the State'.

compliance evaluation and enforcement
prosrams. indudin,a description oC how
the Slate will coordinale its enforcement
.tratelY with that of the Corps and EPA:
(h) A description or the waters of the

United Slatel within a State over which
the Slate anume. juri,diction under the
approved prosram; a de.cription of Ihe
waten or the United State. within a
Slate over which the Secretary retain'
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Any public officer or employ~~ who
has a direct penonel or pecunilry
intl!relt in any DlaUer that is lubiecI to
decision by Ihe Iseney Ihan make
known sucb intere.t in the omciel
recordl of the aseney and shan refrain
from participalins in any manner in IUch
decilion.

t 233.4 Conflicto. Inle,..L ..

asency of two or more Statel havin8
subllanlial powers or dutie. pertainina
to 'he control of pollution.
(e' NMFS means the National Merine

Filheriea Service.
(I) Stote means any of the 50Statll.

the DistriCIDrColumbia. Cuam. the
Commonwealth of Puerto Rico. the
Vi'Sin Islands. American Samoa. the
Co'mmonwealth or the Northem Mariana
Islandl. and the Trult Territory of the
Pacific Islands. For purpo.es of thil
regulation. the word Stale allo Include.
any interstate aseney requestlng
prosraDl approval or admlniliering an
approved program. .
(8)Siole DireclDr (DirecIDr)meanl the

.chief administrative officer 01any State
or Inlerstale aleney operating an
approved pro.ram. or the delesaled
representative Drthe Director, If
responsibility is divided amo", IwOor
more State Drfntentate agenclel,
Director means the chiel administrative
omcer of the State or intentate a,ency
authorized to perform the particular
procedure or (unction to which reference
is made.
(h) Siole 4tHPIOlIVm or Stole

program mea", a State prosram which
hal been approved by EPA under
Section 404 01 the Act to regulale the
discharse of dredged or rm mlterial into
certain waters as defined in I23U(p).
J 233.3 ConfldentJalltyof Infonnation.

(I) Any information submitted 10 EPA
pursuant to these regulations mal' be
claimed as confidential by the submitter
at the time or ,ubmittal and a finll
detenninalion a, to !halclaim will be
made in accordance ,,·ith the procedures
of 40 CFR Part 2 and parasraph Ie) 01
this lection_
(bl Any infonnation submitted 10 Ihe

Director may be claimed as confidential
in accordance with State law. lubjectto
paragraphs (a) and (c) of thil seclion.

(e) Claim. or confidentiality for the
following infonnation will be denied:
(1) The name and address of any

permit applicant or permittee.
(2) Ernuent data.
(3) Permit application, and
(4) Issued permit.

)
J

D

will apply. ;n approvina. reviewin .. and
withdraw;n8 approval or State pros,ama
under Section 404 of the Act.
(bl.Excepl as provided in 123:.3.the

Slate prosnm musl re8Wetl! eU
dilcharsel of dredged or nil materiat
into Slate re8u1ated walen. Pertial State
prosram. are not approvable under
Section 404. A Stale'a decilion not to
• s,ume existins Corps 8eneral pennUa
does not constitute a partial prosram.
The di.charsel previously authorized by
8eneral permit will be re8ut.ted by State
individual penn ill. However, in many
cales Statel will lack aulhorily to
regulate activltie. on Indian ·Iand•. Thll
tack of authority doe. nol impair a
State'. ablllty to obtain full program
approval ill accordance with thil Pan.
I.e.. inability of a State to re8ulale
activltle. on lneUan lands does not
conslilute a parUal pro8ram. The
Secrelary wUl admlnlsler the prolram
on Indian landl It the Siale does not
have authority to relulate aclivitiu on
Indian lands. . . --
(e) Nothlna in this Part preclude, I

State from adoptlna or enforeinB
requirements which are more stringent
or from operaUn. a program with
,reater ICOPe.than required under this
Part, Where an approved Sllle pro8ram
has a areater .cope than required by
Federal I.w. the additional covera,e Is
nol Pitt of the Federalty approved
proJ:ram and Is not ,ubjecl 10 federal
oversighl or enforcement.
Note_State allumptlon of the Section404

pro,ram lilimitid to cerUiinwalen. al
provided in leetion 4CMlIJllJ.The Federal
prol,am apefliledby the Corpl orEnllinee"
conlinues to apply to 'b~ remaini"l wale" in
IheSI81eIven after PI'OI,amappro'·al.
However.thil doel not reitrici Siaies (rom
resu1llina dilchlflll of dreqed or rill
maleria' into Iboll!Wllers over ",-hichIhe
SecreulI')'retalnl Section 404 juri.diction.
(d, Any approved Stat~ Program shall.

al all tim~,. be conducted in accordance
with the requirements of the Acl and of
this Part. While States may impose more
stringent requirements. the)' may not
impose any les. Itrir\8e~t requirement.
for any purpose.

t 233,2 OeflnltJons.
The definitio", in Parts 230 and %32a.

well a, the following definilion. apply
to Ihi. Part.
(a) Act mean, the Clean Water ACI

(33 U.S.c. 1251 el seq.'.
(b) Corpsmeans Ihe U.S. Anny Corp.

or Ensineen.
(c' FWS mean. the U.s. Fi.h and

Wildlife Service.
(d, In/~"kJl~ OIency mean. an agency

of Iwo or more States e.taLlisbed by or
under an agreement or compact
a.,prove~ by tbe Cor\8res •• or any other

"'j

D
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(31An idenliricalion or all general
permit' i.lued by the Secretary the
lerms and conditions or which the Slate
intends to admini.ter and enforce upon
receiving approval of its program. Ind 8
plan for tranaferring responsibility for
Ihe.e leneral permies 10 the Siale.
includins procedure. for the prompl
transmission from the Secrelary to Ihl!
Director of relevant information nol
a.lready in the pOlSelllon of the
Director. includin8 support files (or
permit is.uance. compliance reports and
record. or enforcemenl aclions .

1233.1S Proced ...... for approving Stale
programL
(a) The 120d8_y atalutory review

period ahan commence on the dale or
receipt of a complete Siale prosram
.ubmiliioD as sel oul in • 233.10 of this •
Part, EPA shall determine whether the
.ubmi.slon ia complete within 30 days
or receipl of the lubmlssion and shall
noUfy the State of its delermination. If
ErA rands that a Slate's lubmisslon i.
incomplete. the statutory review period
Ih.1I not begin until aU the necelsary
information i. received by EPA.

(hJ IC EPA determine. the Slate
significantly c:baosel illsubmission
dwinB the review period. the statutory
review period .haU besln again upon the
receipl of a revised .ubmission.
(c) The Stale and EPA may extend the

.latulory review period by agreement
(d) Within 10 days of receipt oC a

complete Slate Section 404 program
submission. the Reslonal Administrator
shall provide copies of the Stale',
submll.lon 10 the Corpl. FWS. and
NMFS (both Headquarters and

• appropriate Regional organizations.)
(e) After determinins that a Stale

program .ubmislion is complete, the
Regional Administrator shall publish
notice or the Slate', application in the
Federal Register and in enoUShof the
largest newapapen in the Siale to
attract .tatewide attention. The
Regional Administrator shall al,o mail
notice to peraoD;l~known10 be interesll:d
in .uch matters. Existing State. EPA.
Corps. FWS. and NMFS mailins lills
shall be u.ed as a balil for this mailing.
However. failure to mail all such nolicer;
shall not be srounds for invalidatlns
approval (or disapproval) or an
otherwile acceplable (or unacceptable]
program. Thi. notice shall:

(1) Provide for a commenl period or
not Ie.. than 45 days durins which
interested memben of the public may
express their views on the State
program.
(2) Provide for a public hearins within

the State to be beld not leIS than 30
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Administrator. The Memorandum or
Asreemenl ,hall beeeme effective upon
approval of the State program. When
more than one aleney within I Slate hi.
relponlibility (or adminilterin8 the
State proaram. Directotl of each of tne
relponsible State a,encies shall be
partiel 10 the Memorandum or
Agreement.
(b) The Memorandum of Agreemenl

shall set cui the Stale and Federal
responsibilities ror program
.dminlltralion and enforcement. Thele
•hall include. bul not be limited to!

(1) Provisions specifyilll elalle, and
categories or permit applications lor
which EPA will waive Federal review
,allpecified in t 233.51).
.(2) Provialonl specifying the frequency

and contenl or reports. documentl and
other inronnation- which the Slate may
be required to submllto EPA in addition
to the sMual report. •• weU •• a
provision estabUshlns the aubmlasion
date for the &Mual report. The State
sban alia allow EPA rouUnely 10 review
Stllte recordl. reporta and fale. relevant
to the.admini.tration and enforcemen~
of the approved program.
t3) Provision. adelre.slns EPA and

State roles aod coordination with
respect to compliance monilorinB and
enforcement activilieL
(4) Provisions addressins modification

of the Memorandum of Agreement.

I233.14 Memorandum of Agreement wtlh
the Secretary.
(a) Before a State program il approved

under this Part. the Director shan enter
into a Memorandum of Agreement with
the Secretary. When more than one
agency within a State has responsibility
for administering the State prosram.
Directors or each or the relponaible
a@C!nciesshall be parlies of the
Memorandum of Agreement.
(hJ The Memorandum of Agreement

Ihallinclude:
(1) A description of waters of the

United Stalu within the State over
which the Secretary retains jurisdiction.
as Identified ,by the Secrelary.
(2) Procedure. whereby the Secretary

will. upon program approval. transfer to
the State pendins 404 pennlt
applicationl for di,chafles in State
resu1ated waters and other relevant
informalion not already in the
pOI.e.sion of the Director.
NOIe.-Wherr a St.t. permit pro,ram

includel ccwera•• or thalle traditionally
nevilable waters inwhich only the SecretaI}'
lnay lalUI!Seelion 4CNpenni ... the Stale i.
encourapd 10 e.tlblilh In this MOA
procedure. fot lointproutSl", of Federal
and State pennit•. includina lo.nl public
noUec. and public:h~arina'

jurhldiclion .ubaequent to proaram
approval; and a compariaon of Ih~Siale
and Federar definitiona of w~llands.

Not•. -5l1le •• hould obl.in from Ihe
Secretary an Identiric.etion of those wile,.. of
the u.s.within the St.le oYerwhIch 1M
Corps rel.in. authorit), und~f Seelion 404(11
of the Acl.
(i) A delcriplion of the Ipecific bes'

manasement practices proposed 10be
used to satisfy the exemption provisions
of Section 404(f)(1)CEJ of the Act for
construction or maintenance of farm
roads, forest roads, or temporary roads
for movins minins equipment
f 233.12 Attorney GeneraTa atat~menl
(a) Any State thai seeks 10 administer

a program under this Part Ihalilubmila
s'alement from the State Aflomey

. Ceneral (or the aUomey for tholl! Slate
or interslale asenciel which have
independence lesal counsel'. that the
lawl and replationl of the State. or an
Interata'e compact. provide adequate
authority to can)' oul the program and
meet the applicable requirement. of IUs
Part. This II_lemen' shall cite specific
.lalules and administrative resulations
which are lawfully adopted at lhe time
the statement i. signed and which shull
be fully effective b)' the time lhe
program is approved, and. where
appropriate, judicial decilioDs which
demonstrate adequate authority. The
attorney signins the statement required
by thia section must han authodty to
represent the State agenc)' in court on
all mailers pertaining to the Slate
program.
(b) If a State seeks appro"al of a

program covering activities on Indian
lands. tbe stalement sball conlain an
analysis 01 the Stale', authorit)· over
such acti\·ities.
(c) The Slale Allome), Ceneral's

statemenlshall contain a 'elal anal~'sis
or the effect 01Stale law rl!larding Ihe
prohibition on taking private propert)·
"'ilhout just compensation on the
successful implementation 01 the Siale's
program.
(d) In those States where more than

one alenc), ha, responsibilily ror
adminislerinl the Slate program. the
statement must include certification that
each ageney h.. full authorilY to
administer the program within ill
category" of jurisdiclion and that the
State. a. a whole. has full authority to .
administer a complete Slate Section 404
program.

I233.13 Memonandumof Agreement wtlh
R~lonai Admlnlaltlltor.
'a) Any Stale that leeks to administer

• program under thi5 Part sball .ubmila
Memorandum or Asreement executed by
the Direclor and the Relional
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Subpart C-Permlt Requirement.
I233.20 ProhlbHlona.
No permit shall be issued "y the

Director in the following circumslancel:
fl, When permit does not comply with

the requirement. of the Act or
regulations thereunder, Including Ihe
Section 404(b)(1) Guideline. (Pari 230 oC
this Chapler) .
(b) When the Resional Administr.tor

ha, objected to issuance or the permi I
under I 233.50 and the objection has nol
been resolved.
(c) When tbe proposed discharges .

would be in an area which has been
prohibited, withdrawn. or denied as a
disposal .Ue by the Administrator under
.Sectlon 404(c) or the Act. or when the
dillcharge would fail to comply with a
re.triction imposed thereunder.
(d) If the Secretary determines, afler

consultation with the Secrelaf)' oCthe
Deplrtmentln which the Coast Guard is
operating, that anchorase and
naviaation of any oC the n.\'isable
waters would be subslantially Im"aired.

1233.21 General permit••
(a) Under Section 404(hJ(S)of the Act.

States may, after program approval.
administer and enforce seneral permits
previously issued by the Secretary in
State Rlulated waters.
I\Io'e:IfSI.les Inlend 10 as.ume exilllng

,enera. permits. theymust be .ble to ensure
compllante wllhed'iins permit cDndilions
an any repor1lns monitorinl· or
prenollfication requirements.
(bl The Director may issue a general

permll for categories or similar aeuvrues
If he determines that the resulated
acth'ilies will cause only minimal
adverse environmental erfecB when
performed separately and will have only
minimal cumulative adverse effecls on
the environment. Any seneral permit
issued shall be in compliance with the
Section 404(b)(1) Guidelines.
le) In addition to the conditions

specified in • 2J3.21. each general
permit shall cont.in:

(1) A specific description or the
type(s) of activities which are
authorized, includins limitations for any
sinsle operation. The description .hall
be detailed enough to ensure that the
requirements of parasraph (b) of this
leclion are met. (This parasraph
supercedes I133.13(c)(1)for 8eneral
permits.)
(2) A precise description of the

seo,raphic area to which the seneral
pennit applies, including limilations 0'1
the type(s) of water where operations
may be conducted sufficient to ensure
thaI the requlremenls of paraaraph (bl tlf
this seclion are met.
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fbI Any Ipproved program which
requirel revilion becaule of a
modification to thil Part or to any other
applicable Federal .tatule or regulation
shaU be reviled within one year of the
dale of promulgation of .uch regulation,
Cltcept that if a State mu.t amend or
enact I .tatute in order to make the
required revision, the revision .tiaUtake
pllce within two yea,..
. fc) Statel with Ipproved proSram,

.hln nollfy Ihe Regional Adminislralor
whenever they propole to tranllfer ali or
part of any prosram from the approved
State aSency 10 any other State aseney.
The new asency i. not authorized to
adminllter the..program until approved
by the Regional Administrator under
paragraph (d) of thl. lecllon.
(d) Approval of revilion of a Stale

pro,ram Ihall be Iccompllshed II
follow.:

(1) The Director shaJllubmUa
modlCiedpro"..m description or other
documents which the Relional
Administrator determines to be
necellary to evaluate whether the
program compliel with the requirements
of Ihe Act and thi, Part.

(2) Notice of approval of program
chansel "'hlch are notlubstanlial
re\'islo", may be liven· by leuer from
the Regional Administrator 10 the
Covemor or his de.isnee. .

(3) Whenever the Regional
Adminiltrator detennlnes that the
proposed revision is lubstantial, he shall
publish and circulale notice to those
persons known to be inlere.ted in such
mailers, provide opportunity for a public
hearins, and consult with the Corps.
FWS. and NMfS. The Rellonal
Administrator shall approve or
disapprove program revisions based on
whether the program fulfills the
requirements of the Act and this Part.
and .hall publish notice of his decision
in the Federal Reliller. For purposes or
this parasraph. substantial revisions
include, but are not limited to, revisions
that affect the area of jurisdiction, scope
of activities regulated. criteria for
review of permits, public partfcipation.
or enrorcement capability.
(4) Substantial prosram chanses shall

become effective upon approval by the
ReSional Administrator and publication
or notice In the FedealRqister.
(e) Whenever Ihe Resional

Administrator has rea.on to believe that
circumstances have chlnsed.with
respect to a Sllte', proaram. he may
request and the Stale .hall provide a
supplemental Allomey Ceneral's
Itatement. program delcription, or such
other documents or infonnaUon as are
necel,ary to evaluate the program's
compliance with the requirements of the
Act and this Part.

day' .fter notice of heatins i, published
in .he Federal Regilter:
f31lndic:ale where and when the

Siale's .ubmiuion may be reviewed by
the public:;
fe} Indicate whom an interesled

member 01 the public with queslion.
should conlact: and

(5) Brieny outline the fundamenlal
.speclI of the Slate', proposed program
and Ihe procell lor EPA review and
decision.

(I') Within 90 days of EPA"sreceipl of
a complele program submission. the
Corps. FWS. and NMFSshan submillo
EPA any comments on the Slale',
program.

(G)Within 120 day. of receipt or I
complete program.lubml.,ion (unlen an
extension Is asreed 10 by the Slate). Ihe
Resional Admlnistralor .hall approve or
di.approve the program based on
whether the State's program fulfills the
requirements of this ParI and the Act.
taJdns Inlo consideration 11111 comments
received. The Relicnal Administralor
Ihall prepare a respon.lvenel •• ummary
oC lilnilicant commentl received and his
.... ponle to these comment •. The
Regional Administralor Iball respond
Individually to comments received from
the Corps, FWS, lind NMFS.
(h) If the Reslonal Administrator

approves the State's Section 404
program, he .hall notlry the Stale and
the Secretary of the decision and
publilh nolice In the Federal Register.
Transfer of Ihe program to the Slate
shall nol be considered effective until
.uch notice appears in the Federal
Register. The Secretary shall suspend
the issuance by the Corps of Sec lion 404
penn its In Slate regula led walets on
IUch ecrective date.
(i) If the Regional Adminisltator

disapproves the Slate's program based
on the Stale nol meeting Ihe
requirements of the Act and this Parl.
the Relional Administrator shan nOlify
the State of the rea so", Corthe
disapprovarand of any revisions or
modmcalions to the State's program
which are necessary to obtain approval.
If the Slate resubmils a program I

submission remed)'ing the identified
problem areas, the approval procedure
and Itatutory review period sh.1l begin
upon receipl of the re\'ised lIubmission.

1233.15 Procedurel for ",vision o' State
prool1lma.
(I) The State shall keep the Regional

Administrator full)· informed of any
proposed or actual chlnses 10 the
Stale's statutory or regulalot)' authority
or any other modifications which Ire
significant to administration of the
program.

)
)
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where records mUlt be kept under the
conditions or the permit,
(ii) Have acce •• 10 and COpyany

record. Ihat mUlt be kepi under the
condilions of Ihe permit,
(iii) Inspect operations re8u1ated or

required under the permit. and
(iv) Sample or monitor, Ier the

purposes of alsuring pennit compliance
or a. otherwise authorized by the Act.
any lubltancel or par.mete,. at any
location.
(9) Conditions ••• urin, Ihal Ihe

discharge will be conducted in a manner
which minimizes adverse impacts upon
the phy.ical. chemica! and bioloBical
inle8rily of the walers of the United
Statel, luch·li .. reqUirements for
reatoration or mitigalion.

Subpart D-Program Operation

I23UO Application for a pannIL
(a' Excepl when an activity il

authorized by a leneral pennil Iisued
pursuanl to I233.21or il exempt from
the requirements to obtain a penn It
under IZ3U. any penODwho propOSeI
to disch8J8l! dred,ed or fiJI material into
State regulated waters .baJJ complete.
sip and submit a permit appUcatlon to
the Director. Persona Propolinl to
di.chBrJe dredaed or fillmateria) under
the authorl%aUonof aleaera! penn it
mu.1 comply with any reporlin,
requirements of the general pennit.
(b) A complete application shall

include: -
(1) Name, addresl. telephone number

of tbe applicant and name(s) and
addre.s(es) of adjoining property
owners.
(2) A complele description of the

propoled activity indudlng necelsall"
drawinls. sketches or plan, .ufficient
for public notice (the applicant Is no'
generally expected 10 lubmit delailed
enlineerinB pian. and Ipecificatlons):
the location. purpole and intended use
of the propo.ed activity; schedullnl of
the activity: the location and dimension.
of adjacent .tructures; and a list of
authorizations required by other
Federal. inlerstale. Siale or local
asenciel for the work. including all
approval, received or denials already
made.
(3) The application musl include a

deScription of the Iype. composition.
aource and quantily of the malerial to be
diou:halled. the method of dischlU'le,
and the sUe and plans for disposal or the
dredaed or nu material.
(4) A certification that aU information

conlained in the applicatioa i.true and
accurate and acknowledging awareness
or penalties for .ubmilUng false
information.
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permit. A copy of the written permit
Ihall be aent to the Regional
Administrator.
(f) Notice of the emellency permit

ahall be pubU.hed and public corumentl
aoUcited in accordance with I%33.32 II
.oon a. pOllible but no later than 10
days .fter the Iisuance date.

I233.23 Pennhcondition&.
(a) For each pennilthe Director shan

eltabUlh condiUon. which assure
compliance with all applicable atatutory
and rqulatory requirements. Including
the 404(b){1) Guidelines. applicable
Sect~on 303 water quality Itandard .. and
applicable Section 307 emuenl
Itandards and prohibition ••

(bJ Section 404 penn!ts .hall be
effective for a fixed tenn not to exceed 5

•yean.
(c) Each 404 permit shan include

conditions meetins or implementins the
following requirements:
(1) A 'peeific identification and

complete delcription of the authorized
activity indudins name and addrell or
permittee. 1.ocaUonand purpole or
dischalle, type and quantity of DlBleri.l
to be dilchalled. (This ,ublectioll il not
applicable 10 ,eneral permits'.
(2) Oo1y the activitia Ipecifically

described in the permit are authorized.
(3) The pennllte.e shall comply with aU

condUjoft5 of the pennit even if that
requires halting or reducins the
permitted activity to mainlain
compliance. Any permit violation
constitutes. violation of the Act as weD
as of State statule and/or replation.

(4) The permittee ,hall take aU
reasonable steps to minimize or prevent
any dischalle in violation of this permit.
(51The penniltee shaD infonn the

Director of any expected or known
actual noncompliance. -
(6, The penniUee ,ball provide such

inronnation to the Director. as the
Director requllsts. to determine
compliance Itatus. or whether cause
exists for pennft modification.
revocation or lennination.
(7) Monitoring. reportlns and

recordJceeplnl requirements as needed
10 lafeguard the aquatic envirorunent.
(Such requirements will be detennined
on a cale-bYoC8Ie ba.II, but .t a
minimum shall indude monitoring and
reporting of any expected leachales.
reportinl of noncompUance. planned
chan,el or transfer of the pennit.)
(8) Inlpectlon and entry. ne

permillee .haU allow the Director. or hi.
authorized repreaealative, upon
prelentation of proper identification. at
reasonable timel to:
,I)Enter upon the permittee'l premllel .

where a rqulated activity is located or

,dl Prediac:halle notification or other
reporting requirementl may be required
by the DirecCoron a permlt.by-pennlt
b.,is .1appropri.te to enlure that the
acneral permit will comply witb the
requiremcat (~Uon 4OI(e) of the Act'
that the resulated activities will caule
only lRiDimaladvene environmental
errects wben performed lepantely and
will have only minimal cumulative
adverte errecll on the environment.
Ie' The Direclor IDly. without

revoJUna the aeneral pennie. requIre any
perton aulhorized under a leneral
permit to apply lor an individual pennft.
This discretionary authority will be
based on conceml lor the aquaUc
environment indudins compliance with
parasraph (b) of thil lection and the
4OI(bJ(1)GuideUnel (40 CFR Part 230.)

(1) Thil proVision in no way arrect.
the IqaUty or activilJel undertaken
pursuant to the leneral pennft prior 10
notification by the Director or such
requirement
(2' Once the Director noUfies the

dischaller of hi. decision to exercise
discretionary authority to require an
individual pennit, the dischafler',
activity is no longer authorized by the
general permit.
f 233.22 Emergency permits.
(a) NotwUhstandins any other

provision of this Pari, the Direclor may
issue a temporary emellency permit for
a discharge of dredged or fiDmaterial if
unacceptable harm to life or severe loIS
of physical property is likely to occur
before a pennit could be issued or
modified under procedures normally
required.
(bJ Emellency pennits shall

incorporate. to the extent possible and
not inconsistent "ith the emellency
situation. all applicable requirements of
1233.23.
(1) Any emel1ency permit shall be

limited to the duration of time (typically
no more than 90 days) required to
complele Ihe authorized emerseney
action.
(2) The emel1ency permilshall have a

condition requiring appropriate
restoration of the sileo
(e) The emel'8ency pennll ma,. be

tenninated alany time without procell
(I 233.38J if the Director delennines thai
tenninalion i. necelSary to protecl
human health or the environment.
(d) The Director shall consult in an

expediUou. mlMer. luch al by
telephone. with the Regional
Administrator. the Corp., FWS, and
NMFS about illuance or aD emel'8eney
pennlt.
(e) Tbe emerseney permit may be oral

or wrtUeo. Iforal II DlUltbe followed
within! daYI by a wrlllen emelleney
~
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compo. ilion and quantity of malerials 10
be discharaed.

(51 A plan and eleyation drawing
shOWinglhe 8enereland ipecific .ile
location and characler of all propoled
activilies. inciudinB the lize relationship
of Ihe proposed .tructures 10the .ize of
Ihe Impacted waterway and depth 'or
waler In the area.

(81A para,raph delcribin8 the various
evaluation factors, including the
404(b)(1) Guldelinl!' or Sllte-equivalent
criteria. on which decisions are based.

(1) Any other information which
would li.nlficantly assisl interested
parties In evalualinB the likely impact of
the proposed activity.
(e) Nollce of public hearins IhlllJ alia

conlaln tlte followin8 informalion:
(1) Time. date. and place or hearinB.
(2) Reference to the date or any

pre\'ioul public notices relalins to lhe ,
permit.

(3) Brief delcription of the nature and
purpole of the hearins.

f 233,33 PubUc hearing.
(a) Any interelted person may request

a public bearinJ durins the public
comment period al .pecified In I233.32.
Requelll .han be in writins and .hall
.tate the nature of the iuues propo.ed
to be railed at the hearinB.

(h) The Director .ban hold a public
hearin. whenever he delermines there is
a lignificant desree. of public inlerest in
I permit application or a draft general
permit. He may also hold a hearinB. at
hil discretion. whenever he determines
a hearinB may be useful to a decilion on
the permilapplicalion •.
(cl Ata he_rins. any person may

lubmil oral or wrillen statements or
data conceminB the pennil application
or drafl Beneral permil The public
comment period ,hall automaticall)' be
"IClended 10 the close or any public
hearing under thil section. The presiding
officer may allO extend the comment
period althe hearinB.
(d) All public hearinBs shall be

reported verbatim. Copies of the record
of proceedinBs may be purchased by
any penon from the Direclor Dr the
reporter of IUch beann., A copy or the
tranlcripl (or if none il prepared. a lape
of the proceedings) .hall be made
available for public inspection al an
appropriate State omce ..

I233.34 U.kl"" a clectslonon the permit
application.
(a) The Direclor will review aU

appliealion. for compliance wilh the
404(b)(1) Guldelinllandlor equivalent
Slate environmental criteria as well al
an)' other applicable St~te lawl or
reBulations.
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(iY)Scheduling ola public hearing.
(vi Juuance of an emeraency permit.
(21Public notica. may de.cribe more

lhan one permit or action.
(bJTiming.
(1) The public notice .hall provide a

realonable period of lime. normally at
Jeal130 day •• within which inleresled
partie. may expre •• their view.
concemins the permltapplicaUon.
(2) Public no lice of a public bearing

.hall be Biven allealt 30 day. before the
hearinB·
(l)The ReBional Administrator may

approve.a proSram with ,horter public
notice timing if the Re8ional
Administrator delerminel that .umcient
public notice il provided lor.
(cl The Director lhall Bivepublic

notice by each of the folJowins method.:
(1) By mamns a copy of the notice to

the folJowins person. Canyperson
otherwile entitled to receive notice
under thl. pl.l1l8f8ph may waive hil
rightl to receive nolice for any da.le.
or cate,oriel of permit.):
(iJThe applicanL .
(Ii) Any a.eney with Jurildiction over

the activity or the di,polal lite. whether
or not the aseney illUti a permit.
(iii) Owners of property adjoining the

property where the reBulated activtty
will occur•.. ·.
(Iv) All persona who have 'pecifically

requelted copies of public noticel. (The
Director may updale the m_llinsll.t
from time 10 time by requestinB written
indication of continued interelt from
thole li.ted. The Director may delete
from the lilt the name of any person
who faib to relpond to such a request.)
(v) Any Stale who.e Wilen may be

affecled by the propo.ed dilcharge:
(2) In addition. by providins notice in

at lea.t one other way (such al
advertilement in a newspaper of
sufficient circulation) reasonably
calculated to cover the area affecled by
the activity.
(d, All public notices Ihall contain at

least thdollowlng information:
(1) The name and addrels of the

applicant and. if dureren" the address
or location or the aclivity(iesJ re,ulaled
by the permit.

(2) The name. addrel'. and telephone
number of a person 10 contact for further
information.

(3) A brief description of the comment
procedures and procedu~ 10 request a
public hearing. indudins deadlines.
(4) A brief description or the propo.ed

activity. itl purpole and intended u.e.
10 al 10 provide .ufficient information
concemina the nature of the activity to
Benerale meaninsrul comments.
indudins a delcription of the t)'Pe of
,truClurel. if any, to be erecled on filli.
and a description of the type.

(5) All aclivilies which the applicant
plans 10 undertake which are
reM,onably related to the lime project
should be Included in the lame permit
applicalion.
Ie) In .ddltion to the information

indicated In I233.3O(b).the applieanl
will be required to lumi.h such
additional inlonnalion althe Direclor
deeml appropriate to alsill in the
evaluation or the application. Such
additional informalion may Indude
environmental data and information on
alternate methods and Iitel as mlY be
necc •• ary for the preparltion of the
required environmental documentation.
(dJ The level of dellUlhall be

reasonably commenlurate with the Iype
and lize of dilcharge. proximity to
critical areal. likelihood of leins-lived
toxic chemical lub,'.nce •• and potential
level of environmental desradallon.
Nole:EPA encou,.,e. Slltu 10provide

permit Ippllcanu ,uidance rea.nil", the
leyel or dehllJof Inrormilionand
document. lionrequired under tht.
lubtectlon. ThIe ",fdance can be provided
either IhrouP the application formor on an
Individualbull. EPA al.o encourapl the
Slate to lDalnhllna pro,...m 10 Inform
polentlal appllcanu forpermit. or the
requlJeJDenuor theSlate propm ana or the
Ilep. required 10obtain permiu foraellville.
In Sllle rquJated walera.

t 233.31 CoonI.. Uon raqulrementa.
(a) If a propoled dilch_rae may affect

the biological chemical or physical
lnteBrity of the waters of any Slale(.)
other than the State in "'hieb the
dilcharge occurs. the Director .hall
provide an opportunity for .uch Slater'J
10 .ubmit written comments within the
public comment period and to lugelt
permit condlliolU. Ir these
recommendationl are not accepted by
the Director. he Ihan notif)' the affected
Slate and the ReSional Administrator
prior to permit issuance in writing of hil
failure to accept these
recommendations. together with hi.
realon, fot '0 doins. The Resional
Administrator .hallthen have the time
pro\'ided for in §233.5D(d) to comment
upon, object to. Drmake
recommendations,
(b) State Section 404 permill ,ball be

c:oordlnated with Federal and Federal
Stale water related plannin, and review
procel.el.

I233.32 Pubac noUce.
(a) Applicability,
(1) The DireClor ,hall ,ive public

notice of the followins actionl:
(I) Receipt of a pennit application.
(ii) Preparation of a drart .eneral

pennit,
(III)ConllderaUon of a major

modification to an issued penniL
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I 233.37 SIOnatur., on pennll application,
and ,epon •.
Tbe application and any require )

reports musl be .iBned by the perso ..
who de.ir .. 10undertake the propo.O
activity or by thai penon'. duly
authorized asentlf .c:companied by a
s'atement by that persen desisn.ting ~II(!
asenl. In either ease, the sisnature of the
applicant or the agenl will be
underslood to be an .mrmaUon thai he
pOlleasel or reprelenll the penon who
posse.ies the requisite property interel'
to undertake the Ictivity propoeed in the
application.

'233.38 -COntinuation 0' aaplrtng penni...
A Corps 404 permit doe. not continue

in rorce beyond U.expiration date
under Federal law if.at that time. a
State ie the permittins authorilY. Statee
authorized to administer the 404
Program may coulinue Corps or Slate
issued permits until the effective dale of
the new p~rmlt., IIState law allowi. \
Otherwile. the discharae is beins
conducted without a permit from the
time or explraUon of the old permit to
the efleetive date of a new State-is.ued
permit. ifany.

SUbpartE~mpUlnee Evaluation
and Enforcement

f 233.40 Requlrementafor complianC9 )
avalUaUon praorama.
(a) In order to abale violations 01 theo

permit prosram. the State .hall mainta!
a program deslsned 10 identify penons
8ubject to regulation who have failed to
obtain a permit or to comply with pennie
conditions.
(b)ne Director anll State officers

ensaged In compliance evaluation. upon
presentatioD of proper identification.
shall have authority to enter any .ile or
premiles .ubject to resu1ation or in
which records relevant to program
operation are kept in order to copy 8ny
records. inspect. monitor or otherwise
lnvestilate compliance with the State
program. -::
(c) The State pro .... m shall provide

for inspections to be conducted. eample&
10 be laken and other information to be
lathered in 8 mUlDer thai will produce
evidence admissible in an enforcement
proceedins·
(d) The State .haD maintain a progr.tm

for receivlns and ensuring proper
consideration of Wormation iubmilled
by the public about violations. _

t 233 ... ' Requtraments for enforcement
authority,
(a) Any State 8seney adminil;terins II -)

proBram shall have authority: f
\~o
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havins more than minimal indh:idual or
cumulative .dverae eUect on the
environment. or that the pennitled
activitie •• re more appropria'ely
regulated by individual pennilS;
14)Circum.tance. relalins 10 the

authorized activity have chanBed .ince
the permit was illued and jllslify
chansed penni! conditions or temporary
or permanent ee.. alion of any discharae
controlled by the permit:
(5) Any sianlf'icant infonnation

relatlna to the activity authorized b)' the
permil if IUch information wa. not
available at the time the pennit wal
issued and would have justified the
imposition of different permit condition.
or denial at the time or I.suahlce;

(6) RevisIon. 10 applicable slatutory
or rqulatory authority" incJudins toxic
elnuent.tandarda or prohibUions or -
water qualily standards.
(b) Limitations. Permit modification.

IhaU be in compliance with t 233.20.
(cl Proc«IUI'ft •• (t)The Director shall

develop procedurel to modify. IUlpend
or revoke permJlI Ir he determines cauae
existl for .uch Iction(l233.36(aU. Such
procedure. shall provide opportunity for
public comment (I 233.3Z),coordination
with the Federal review agencies
(I 233.50).and opportunity ror public
heatin, (t 233.33)followins notification
of the pennlttee. When permit
modification II proPOled. only the
conditioQS lubject to modification need
be reopened. ,
(ZlMinor modification of permits. The

Director may, upon the consent of the
permittee. use abbreviated procedures
to modify a permit to make the followlna
correctionl or allowance for chanses in
the permltled activity.
(i) Correcl typosraphical errors:'
(ii) Require more frequent monitorins

or reportinl by permittee:
(iii) Allow for a chanse in ownership

or operational control of • project or
activity where the Director determine.
that no other chanle in the permit i.
necessary. provided that. written
all'eement conlalnina a specific: date for
transfer of permit responsibilily.
coverase, arid liability between the
current and nevI permittees has been
lubmllted to the Director:
(iv) Provide for minor modificltion or

project plans thaI do nolsipificantly
chanse the character. lCOPe.and/or
purpole or the project or result in
sipificant chan,. in egvironmental
bnpact •
(v) Extend the term of a permit. 10

Ions a. the modification doe. not extend
the term of the permit beyond 5 yean
from ill ori,inll effective date and doel
not re.ull in any increa.e in the amount
of dredsed or fill material allowed to be
disch.raed•

(bJ The Direclor .hall consider all
comment. received in re.pon.e to the
public notice. and public hearin8 lC a
hearins is beld. All comment •• a. well a.
the record 01any publIChearinJ. ,haU
be made part of the oHicial record on
&he applicatioa.

(e) Arter the Direclor baa completed
his review 01 the application and
consideration of commen ... the Director
will determine, in accordance with the
record and all applicable re,ulltiona.
whether or not the permit .hould be
i.. ued. No permit shall be iSlued by the
Director under the circumstancel
desaibed in 1233.20.The Director Ihall
prepare a wriUCQ determinalion on each
application outlinina his decision. and
rationale for his decision. The
determination shall be dated. ligiaed and
included in the official record prior 10
final action on the applicallon. The
official record shill be open 10 the
public.

I233.35 ' ..... nce and effective date of
pennIt.
(a) If the Reslonlll Adminiltrator

comment. on'a permU application or
draft senera1 permit under I233.50. the
Director .hall follow the procedure.
specified In that lection in Issuins the
permlL
(bJ If the Reslonal Adminlltrator doel

nol commeat on a permit application or
draft leberat permiL tbe Director .hall
make 8 final permit decision arter the
close or the public commenl period and
shall notify the applicanl

(1) If the decision is to is,ue a permit.
Ihe permit becomes effective when II is
signed by the Director and the applicant
(2) If the decision I. to deny the

permit. the Director will notify the
applicant inwritlns of the rea.on(l) ror
denial

t 233..36 Modification.aulpeMlon or
revocation of penni...
'a) Genera/.The Director may

reevaluate the circumstances and
conditions of a permit either on-his own
motion or at the request of the permittee
or of a third party and iniliate aclion to
modify. luspend. or revoke a pennit if
he determines that sufficient call5e
exists. Amona the facton to be
cpnsidered are:

(1) Permittee', noncompliance with
any of the terms or conditionJ of the
permit
(Z)Permittee', rallure in the

application or durinS the permit
i"uance procell 10disclose fully all
reievant racts or the permittee'a
misrepreseDtatioD of any relevant facll.,the lime;
(3) Information thlt activities

authorized by a general permit are
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nol accepl these recommendalions
(IZJ3.3Z(a".
(bl Unle.. reviewh.. been wah'ed

under 1233.51.the Resiona'
Admini.trator shaJJprovidea copy 01
each public:nolice.each drart tenera'
pennit. and other inlormalionneeded rOi
review of the application10 theCoJ"fls.
FWS.and NMFS. within10dlY. of
receipt.The.e alencie •• hall notiry the
RellionalAdmlniltratorwithin45 days
01 their recelpl II theywi.h to comment
OR the publicnoticeor draf. sener.1
permll.Such_senelel shouldsubmit
their evaluation and commentsto the
ReBionalAdminl.trator within50 da)'s
or auch receipt.Tbe finaldecision to
comment.object or to require permit
condition. Ihan be.madeby the
Resional Admini.trator. (TheseUrnes
may be shortened bymutualagreement
of the aCrectedFederalIgencles and the
Stllte.) \
Ie) If the informationprovided is

inlldequlte to determinewhether the
permit Ippllcallon or draltleneral
permitmeets the requirementsor lhe
Act. thele replations, .nd the 4Do1(b)!t)
Culdelines, theReslonalAdministrator
may. within30 days oCreceipt. request
the Directorto tran.mlt to the Relional
Administrator the completerecord of
the permilproceedi.... before the State.
or any portion. of the record. or other
Information.Indudins I supplemental
application. that theRellonal
Administr.tor determinesnecessary for
review.

(d) If the Reslon.1Administrator
intends to commentupon.object to. or
mllke recommendaUon.with respect to
a permit application.dr.ft seneral
permit. or the Director', failure to accept
the recommendationsofan anected
Siale .ubmitted pursuant to 1 233.31(a).
he ,han notify the Dlreclorofhis intenl
Within30day. of recelpLIIthe Director
hal been '0 notiRed.the permit,hall not
be ilSued until after the receipt of such
comment. or go day. of the Regional
Administrator', receipt of the public
notice. draft seneral permit or Director's
response U233.31(a)).whichevercomes
Ill'lt. The ReBion.1Administratormay
notify the Directorwithin 30days 01
receiplthlt there II DO commentbut thai
he reserve. the rilh, to object ~'ithin 90
days or receipt. ba.ed on any new .
informationbrouahtout by the pubhc
dunns the commentperiod or at I
hearinB·
(e) IIthe RegionalAdministratorhas

siven notice to the Directorunder
parasraph (d)of tid. lection. he shall
submit to theDirector,wi!hingo day. of
receipt oC the publicnollce. draft general
permit, or Dlrector'l reaponse .
U 233.31(a)),. written statrment of hiS
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Subpart F-Federal Oversight
1233.50 Reviewof andobj_ctlonto State
penni'"
(a) The Director shall promptly

transmit 10 the ReBionalAdministrator:
(1)A copy of the public:notice for any

complete permit applications received
by the Director, except those forwhich
permit review ba. been \\'aived under
1 233.51.The Slate .han lupply the
Relional Administrator with copiesof .
public notice. forpermit application. Jar
which pennit review ha. been waived
whenever requested by EPA.

(2) A copy of a draft senersl permit
whenever the State intends to iSluea
seneral permit.
(3)Nolice of every .ipficant action

taken by the State aseney related 10 the
con.ideratlon of any permit application
except thole for whichFederal review
has been waived or draflleneral permiL
(4)A copy of every b.ued permiL
(5)Acopy of the Director'. respon.e

to another S~te'a commenll/
recommendallona. If theDirectordotl

only if the ReBionalAdminiltrltor
determine•• alter evaluatins a record of
at least one year Jor an altemalive
enrorcementpro"am. thai the St.te h..
an Iitemate. demonatrablyeffective
method of en.urina compliancewhich
ha. both punUiveand deterrenee effecil.

(Z) State. whale pro8ram. were
approved via waiver oC monetary
penaltie. Ihan keep theReBional
Administrator inlormedofall
enforcement action. taleenunder any
altemative method approvedpUl'luant
10 para"aph (d)(l) of lhi. lection. The
manner of reportins will be eSlablished
In the MemorandumofAgreementwith
the Regional·Admlni.trator (1233.13).
(eJAny State administerins a pro,ram

Ihan provide for publicparticipationin
the State enforcementprocell by
providinaeither:
(1)Authorilywhich allew

Intervention of naht Inany civilor
admlni.tratlve action 10 oblain remedie.
Ipecmed Inpara".ph (a)(3)ollhis
section by any citizen havins an interest
which I.ormay be .dvertely arrected..
or

(2) ~Iurance that the Stale ageneyor
enforcement authority will:
(I, InveaUs.te and providewrillen

relponle. to aUcitizen complaints
.ubmltted pUl'luantto State procedurel:
(II) No' oppOleInterventionby any

citizen when pennl.llve Inlerventlon
may be authorized by Itatute. I'\Ile,or
r~ulation: and
(m) PubUlhnotice of and provideat

lealt 30 day. for public commenton any
propo.ed lettlement of a State
enforcement action.

)
D

"

,
,

[t] To re.train immediatelyand
effectivelyany person fromenga8ins in
any unauthorizedactivily;

(2) To .ue to enjoin any threatened or
continuin8violationor any pro8ram
requirement;

e3JTo ... e" or sue 10 recover e1vll
penaille. and to seek criminalremedies.
as follows:
(i, The a8eney Ihan have the authority

10 ... e•• or recover civil penallie. Jar
di.ch_rae. or dredaed or fill material
without a required permit or in violation
or any Section404 permit conditionIn
'an amount or at least SS.DOO per day or
auchviolalion.
IIi)The a,eney shan have the

authority to leek criminal fines a,ain't
any pereonwhowillfullyor with
criminalnesli,ence dischal1e. dred,ed
or fill material without a required permit
or violate. any permit condition lllued
under Section40C Inthe amount of at
least $10,000 pet day of IUchviolation.

(iii) The lIeney .hall bave the
authority to leek criminal fine•• salnat
any pereonwhobowi",ly makea 'alae
stalements. repreaentalion. or
certlficatioQIn any application. record.
report. plan. or other documentIlledor
required to be maintained under the Act.
these reBUIationaor the approved State
pro8ram,or who f.lalfie., tampen with.
or knowina1ymnders inaccurate any
monitorinadevice ormethod required to
be maintained under the permit.In an
amount of atlea.t SS,OOO for each
instance of violation.
(b)(l) The approved maximumcivil

penalty or criminalfaneahall be
assessable lor each violationand. if the
violation Is continuous.shan be
aSlessable in that maximumamount for
each day of violation.
(2JThe burden DC proof and degree of

knowledge or Inlenl required under
State law ror ellabli.hinS violations
under paragraph (.)(3) of this section.
.hall be no ,reater th.n the burden of
proal or desree of knowledgeor Inlent
EPAmUltbear when IIbring' an action
under the Act.
(c) The civil penalty a.. essed. souaht.

or agreed upon by the Directorunder
paragraph 'a)(3)of this .ection shall be
appropriate to the violation.
Nate_To the eilitentlh.t St"e ,udimenl' or

le"lement' provide pen.llie, In .lftOIInll
whichEPA believeltobe lubt••nU.lly
Inadequate incompan,an to the amoualt
whichEPA wouldrequireunder limllarfacu.
EPA m.y.when aulhoriudbySecllon 30!1 of
the Act. commen~ leparate actionfor
penahiel.

(d)(l) The Reliant' Administrator
may approve a State proaramwhere the
Slale lack. authority to recover
penaltiel of the levels required under
paraBraph. 'aU3J(IHIIIJ~l thl. leclion

..'
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~hall be addressed in the annual report
mclude an a"ellment or mhecumul ...·.j
impacts of Ihe Siale', permit prosr
the integrily or the Stlte reBulated
waters: identification of areaa of
particular concern and/or inlerest n
within the Shlte: 'he number and nalu. _
of individual and leneral permit. iSlued,
modified. and denied; number of
viola lions identified and number and
nalure of enforcement action. taken:
number of IUlpected unauthorized •. _
activities reported and nature or action
laken: an estimate of extent of activili:e.
regulated by general permits~ Ind the
number of permitapplicalions received
but not yet procelSed.
Ic) The Stale .ban make Ihe dr»f.

InnuII report available for public
inspection.
(d) Within 60 day. of receipt of the"

draft annual report. the Regional
Administrator will complele review of
the draft report and transmit commenlS.
questions. and/or requests for
additional evaluation ad/or
information 10 the Director.
(e) Within 30 dayi of receipt oC the

Regional Administrator', comments. the
Director will rmalize the annual report.
incorpol1ltinl and/or responding to the
Relional Admini.trator', comments. and
trlnsmit ~e rmaJ report to the Regional
Administrator. .
(I) Upon accept~nce oC Ibe annual )

report. the Regional Administrator (
publish notice of availability of the I.~
annual report. ~
f 23153 Withdraw.(0' progfllmapprova..

(aJ A State witb a proBram approved
under this Part may voluntarily transfer
program responsibiJitiel required by
Federal law to the Secretary by 'akins
the following actions. Or in such other
manner 81may be asreed upon with the
Administrator.
(1)The State .hall sive the

Administrator and the Secretary 160
days notice of the proposed transfer.
The State shall also .ubmit a plan for
the orderly trlnsfer of all relevant
program infonnation not in tbe
pouession of the Secrelary (sucb 8.
permits. pennit filea. reports. pennit
applications) which are necessary lor
the Secretary 10 admini.ter the program.
(2) Withir. 60 days of receiving the

notice and transfer pian. the
Administrator and the Secretary shall
evaluate the State's transfer plan and
sball identify for the Stale any
additional information needed by the
Federal sovemment for program
administration.
(3)Al leas, 30 da)'" before Ihe transfer

is to occur the "dminislra.or shnU
publl,b noU" of .. nsf., ••, n'rod,-6
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f 233.52 Progrem reporting
(a) The Itarting dale for the annual

period to be covered by reports shall be
eatablilhed In the Memorandum of
Agreement with the Regional
Administrator (I %33.13.)
(b)The Director sh8Ulubmilto the

Regional Admioistratot within 90 days
afler completJon of the annual period. a
draft annual report tvaJuatins the
State'. Idmim.tratlan of its program
identifying problema the State ha.
encountered in the Idministrali"n of it.
program and recommendalions for
relOlving the.e problema. Item, that .

(jJ fa Ihe eventthatlhe Director
neither .. Ii.ne. EPA', objection. or
requiremenl for a pennil condition nor
deniel the pennit. the Secretary .hall
procell the pennit application.
1233.51 WaI.,.,of rwvlew.
(a) The MOA with the Resional

Adminiltrator aballapecify the
categoriel of dilcballe fat which EPA
will waive Federal review of State
permit appliaticms. Afler program
approval. the MOA may be modified 10
reflecl any addiUona or deletionl of
categoriel of dilcharge for which EPA
wiU waive review. The Regional
Adminiltrator IbaU consult with the
Corp.. FWS. and NMFSprior to
apecJCyingormodifying auch Cltegoriel.
(b) With the following exception •• any

category ohfilcharae IIelisible for
consideration for waiver:

(1) Draft. seneral permi .. : .
(2) Dilcharze. with rea.onable

potential for afleclinl endanleted or
Ihreatened lpecies al detennined by
FWS:
(3) Dischallel with reasonable

palential for adverse impacts on waters
of another Stlte:
(4) DilchalWes known or suspected to

contain toxic pollutants in toxic
amoun" (Section 101(8)(3)of the Act) or
hazardous 8ubstances in reportable
qualities (Section 311 of the Act):
(5)Dischifle. located in proximity oC

a public water .upply intake:
(6) DischalWes within critical area.

ulablished under State or Federaflaw.
includins but nOllimlted to National and
State parks. fish and wildlife
sanctuarie. and refuges. National and
historical.monumentl. wilderness areas
and preterYel. aile. identified or
proposed under the National Historic
Prelervalion Act. and components of the
Nalional Wild and Scenic Rivers
System.

(cl The ReBional Administrator retains
the right to terminate a waiver II to
future pennit Ictions 81aoy time by
.endina the Director writeen nonce or
termination.

commenta. objectiona. or
recommendations: the realons for the
conunentl. objections. or
recommendaUon£ and the actions that
must be .aken by the Director in order to
eliminaie any objectionl. Any IUch
objeclion shan be baled on the Re8ional
Administrator"s detennination lhat the
proposed pennil il (1) the .ubject of an
inleratate dispute under IZ33.31(a)and/
or (2) outside requirementl of the Act.
these resulation .. or the 4Of(bJ(1)
Cuidelines. The Resional Adminiltrator
Ihanawke available upon requelt a
copy of any comment. objection. or
recommendation on a pennil application
or draft ,eneral pennit to the pennit
applicant or to the public.
(I)Wben the Director bas received an

EPA'objection or requirement lor a
permit condition to a permit applicatiOD
or draflseneral pennil under thil
lection. he sball not itsue the permit
unless he has taken the Itepi required
by the Reslonal Admlnittrator to
eliminate the obiection.
lsl Within 80 daYI DC receipt by tbe

Director oC an objection or requirement
for 8 pennie condilian by the Rqional
Administrator. the Slate or any
iuterelled pereon may requeat that die
Regional Administrator hold a public
hearins on the objeclJon or requiremenL
The ResialUlJAdminittrator ahaU

conduct a public hurlna whenever
requested by the Slate proposina to
jSlue the permit. or if wamnted by
significant public inlerelt based on
requesll received.
(h) U a public bearing is held under

paragraph (I) of thillection. the
Regional Administrator Ihall. followina
that heariDB.reamnn. modify or
withdraw the objection or requirement
ror a pennit condition. lind notify the
Director of this decision.
(1) If Ihe Regional Administralor

withdrawl his objection or requirement
ror a permit condition. the Director may
ilsue Ihe permil
(2) If the Regional Administrator doel

pol witbdraw the obiection or
requiremenl for a pennit condilian. the
Director must issue a permil reviaed to
satisfy che Regional Administrator'l
objection or requirement for a pennit
'COndition or notify EPA or its inlent 10
deny tbe permit wilbin 30 days of
receipl of the Regional Administrator's
nolifialion.
(i, If no public hearing is held under

para,raph (g) of Ihis aection. the
Director within 80 dayt of receipl of the
objection or requirement for a pennit
conditioD shall either islue the permit
revised to .atidy EPA'I objection. or
notif,· EPA of its inlentto deny the
pernlil •."
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expire. on a Saturday, Sunday or
Federallesal holiday, the Ita led lime
period ,hall be extended 10 include the
next busine .. day.

(2) Extensions of time.The
Admlnistralor. ReBional Administrator,
or Presidina Officer, a. appropriate. mlY
,rant an e:Clenllon of lime for Ihe filing
of an)' pleadins, document. or molion (,1
upon timely motion of a parly 10 the
proceeding. ror lood cau.e .hown and
after consideration of prejudice 10 olher
partie., or rill upon hil own molion.
Such a molion by. party may only be
made after notice to an other parties,
unless Ihe movant can show Bood cause
why .ervinl notice is impraclicable ..The
motion shall be filed In advance ollhe
dale on "'hleb the pleadins, document or
motion IIdue to be filed, unles, Ihe
failure ola party to make timely molion
ror eXlenslon of time was the result of
excusable neslect. \

(3) The lime ror commencement of the
hearinsshan nol be extended beyond
the date .et in the Administrator', order
withoul approval or the Administrator,

(S) Ex parte dlacullion or proceeding.
Al no Ume afler the Issuance of the
order commenciDI proceedinSI .hall the
Administralor, Reslona) Administrator.
Judicial Officer, Regional Judicial
Officer. PresldlDS Omcer, or any other
person who illlkely to advise the ..
officiall in the decisions on the cale.
discuis ex parte the meriu 01 the
proceedina with an)' inlerested person
outside the Aseney. with any Aseney
st.rr member who penorms a
prolecutori.l or investisative function In
IUch proceedins or a ractually related
proceeding. Drwith any representaUve
of such perlon. Any ex p.rte
memorandwn or other communication
addressed to the Administralor.
Regional Admini.tralor, JudiCial Officer,
ReSiona! JudiCial Officer, or the
Presidins Officer during the pendency of
the proceedins and relating 10 Ibe merit.
thereor, by or on behalf or any party
shan be reg8rded al al1umenl made in
Ihe proceedina and Ihall be served upon
all other partiel, The other parties shan
be slven an opportunity 10 reply to such
memorandum or communication.
(e) Inlervention.
(1)Metion. A Dlotion for leave to

intervene in any proceeding conducted
under these rule. of practice musl set
rorth the grounds ror the proposed
intervention. the pOlilion and Intere.t 'f
the movanl and the lilcely impact thel
intervention will have on the
expediliou. progress of the proceedina·
Any penon already a parly to the
proceeding may file an answer 10,a
motion to inlervene, making apeclfic
reference 10 the ractora eet forlh in the
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exists to commence proceedin.s under
lhi. plrasraph. The Administrator'.
order commencins proceedin,. under
this paraaraph .hall fix a lime and place
for the commencement or the hearing.
.hall specify the Illealtion. l,ain'l the
Stile which are 10be considered at the
hearing, and .hall be published in the
Federal Regilter. Within 30 days Arter
publication of Ihe Admlnislrator'. order
in the Federal Regist.r, the State shan
admit or deny Ihe.. alleallions In a
'M..rillen an,wer.
The party aeekins withdrawal of the

Sllle', program .han have Ihe burden of
coming forward "'lIh Ihe evidence In.•
hearins under this parasraph.

(2) Definitions.For purposes 01 this
paragraph the definilion 01
"Administrative Law Jud8e," ··Hearins
elerk," and "Presidins Officer" in 40
eFR 22.03 apply in addition 10 the
rollowing:
(i) "Party" means the pelltioner, lhe

SllIe, the Aseney, and 8ny other person
whale requelt to participate as a parly
Is sranted. .
(Ii) "Penon" mean. the Aseney, Ihe

Siale and any individual or ol1anlzatloD
having an interelt in the lubject matter
or the proceedina"
(fII) "Petitioner" means any penon

"'hale petition lor commencement ol
withdrawal proceedings has been
.,.nted by'the Admlnlltrator.

(3) Proc«Juns,
(i)The roUowin, provilions of 40 eFR

Part 22IConsolidaled Rules or Practice)
are applicable 10 proceedinas under tbi.
para.,.ph:
(A) Section 22.0Z-{use or numberl

aender):
(S) Section 22.04-(aulhoritie. or

Presiding Offi.cer):
(e) Section 22.06-{mins'setvice or

rulinss'and ordera):
, (0) Section 22.09-(examination of
filed documents);
(E) Section 22.111(a), (b) and (c)

(prehearing conference):
(F) Section 22.Z2-{evidence):
(G) Section 22.23-{objeclions/orren

olprool):
(H) Section 22.25-(filinsthe

transcript: and
(I) SecUon 22.26-(findinss/

conclullonl).
(Ii) The followina provisions are allo

applicable:
(A) Computation and extension of

time. • '
(1)Computation.In computins any

period of lime prelcribed or anowed in
these rul.. of practice, except a.
otherwi.e provided. the day or the evenl
from which the delignated period begin.
10run .hall nol be included. Saturdays,
Sunday., and Federallesal holiday.
shan be included. When a staled time

Reel'ler and In a sufficient number of
the la'1e,' new'paperl In Ihe Siale to
provide .latewide coverase, and .han
mail notice 10an perml! holden, permi!
applicant" olher re.ulaled pel'lons and
ether inlerelted perlonl on appropriate
EPA, Corpl and S,ate mailins 1i"I.
(b) The Adminil'ralor may withdraw

program approval when a Slate program
no longer compliel with Ihe
requiremenls or this Part, and Ihe Siale
fail. 10 lake corrective aclion. Such
circumslances Include the follOwing:

(1) When the Sta,e'llesalauthori,y no
longer meellihe requirement' of this
Pari. Includlna:

(i). Failure or Ihe Siale '0 promulSlte
or enact new authorities when
nece .. ary: or •

(Ii) Aclion by a Stale legislature or
court 11,llcinsdown or limilins Stale
8uthorillel.

(2) When the operation 01 the Siale
program rail. to comply with the
requirements 01 this Part. including:
(iJ F.ilure 10 exercise conlrol over

aclivlties required to be regula led under
Ihil Part. includina failure 10 i.. ue
permits:
(ii) Isluance or pennll. which do not

confonn to the requirements of thll Parc
or
(iii) Failure to comply with the public

participaUon require menta of thi. Part.
(3) When Ihe Slate'. enforcemenl

prosram rans 10comply with the
requlrementl of this Part. includina:
(i) Failure to aet on vlolatlona of

permil' or other program requirements:
(iI) Failure 10leek adequate

enforcemenl penalties or to collect
administrative fine, when imposed, or
10 implemenl altemative enforcemenl
melhodl approved by the Admlnistralor;
or

(iii) Fanure to Inspect and monitor
acUvllies subjecl to regulation.

(4)When the Slate program fails 10
comply with the lerms of Ihe
Memorandum of Agreement required
under 1233.13,
(e) The rollowing procedures apply

when the Administralor ordera the
commencement of proceeding' to
detennine whelher 10 withdraw
approval or a State program:
(1) Order.The Administrator may

order the commencement of withdrawal
proceedlna' on Ihe Adminlslrator'.
Inltlallve or in respon.e to a pelition
rrom an interested penon aUegina
railure of the Slale 10 comply with the
requirement. of Ihis Part a. ICt rorth in
lub'eclion (b) of thl. leclion. 111e
Admlnistralor .han re.pond in writins'0 any pelltlon to commence withdrawal
proceedins •. He may conduct an
informal review 01the allegaUons in Ihe
petilion to detennine whether cause
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Presiding Omcer. but he/she m8~' not
otherwile particip.tf! In the pil'oceerl.tl.,8
. (6)RighlS 0/parties. Ii)A~Ipar' )
_he proceeding may:
~'A)Appear by counselor ether

reprelent.live in all hellring and n
prehellrins proceedings: ', )

rBJ Agree to ltipulatlons ar racts -
which Ihall be made a part ef the
record.

C7I Recommended decision. (i)Within
30 days afler the JilinRof propoled
findinRI and conclusions and reply
brief •. the Presidins Officer IhaU
evaluate the record before him/her. the
proposed rIDdingl and conclusions and
any brief. med by ahepartiel. and shall
prepare a recommended decision. and
shall certify the entire record. including
the recommended decision. to the
Administrator. •

(Ii) Capie. of the recommended
decision shall be served upon all parties_
(iii) Within 20 days after the

certification and mins of the record and
recommended decllion. aUpartiel may
file with the Administrator exceptions to
the recommended decision and a
supportinS brief. .
(8) DecisiDn byAdminislrDtor. (i)

Within 60 day •• fter certification of the
record and fillns of the Presidins
Officer'. recommended dedslon. the
Administrator .haD review the record
before him and iSlue bil own decis; ' ..
(U)If the Administrator conclude. )

the State hal administered the progra&rl
in confonnit), with the Act and this PO
his decision ehaH constitute "final
agency aetlcn" within the meaning of 5
US.C.704.
(iii) If the Administrator eencludes

that the State bas not administered the
program in conformity with the Act and
rqulations. he Ihaillisl the deficiencies
In the proRram and provide the Stale a
reasanable lime. nol 10 exceed 90 days.
to take IUch appropriate corrective
aclion as the Administrator detennines
necessary.
(Iv)Within the time prescribed b)' the

Administrator the State Ihall take such
appropriate corrective action as
required by the Administtator and shall
file with the Administrator and all
partie. a slate'Dent certified by the State
Direclor that appropriate corrective
action has beeD taken.
(v) The Admingtrator may require 8

further showina in addition to the
certified Itatement that corrective action
has been taken.
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(3)Decision. The Adminiltrator shan
rule on all motione filed or made aller
service of the recommended decision
upon the parties. The Presiding Officer
shall rule on all other molion •. Oral
al'8ument on motions will be permitted
where the Presidins Officer. Regional
Administrator. or the Administrator
considell IInece.sary or desira ble,

(4) Record 0/proceedings. (/1 The
hearlnR .hall be either litenosraphically
reported verbatim or tape recorded. and
thereupon tran.cribed by an official
reparler de.i,naled by the Presiding
Officer.
(ill All orden i.lued by ~hePresidinR

Officer. 'ranscripta of testimony. written
statement •.of position. stipulations.
exhibits. malions. brief •. and other
written material of any kind submltted
in the hearins .han be a part of the
record and .h.n be available for
inspection or copying in the Office of the
Hearing Cleric. upon payment or costs.
lnqulrie. may be made at the Office of
the AdminiltraUve Law Judges. Hearins
Clerk. 401 M Slreel SW.•Wasbinaton.
DC 20460;
(ilil Upon noUce to aU parties the

Presidina Officer may authorize
cOlTecliona to the aranacript wlUch
involve mattera of .ubstance:

(iv) An orisIll8l and twa (2) capiel of
all written lubmiasloDS to the hearing
shall be filed with the Hearing Clerk:

(I') A copy of each .uch submission
shall be lerved by the person makins
the submission upon the Presidins
Officer and each pany or record. Service
under thi. paragraph sballtake place by
mail or personal delivery:

(VI) Every .ubmission shall be
accompanied by ackncwledgement of
service by the person served or proof of
service in the form of • slalement of the
date. time. and ataMer of service end
the names of the persons served,
certified by the person who made
lervice: and

(1';') The HearinR Clerk .hall maintain
and furnisb to any person upon request,
a list contalnina the name. serviee
address. and telephone number of all
parties and their attorneys or duly
authorized zeprea ent a lives.
(S) Participation by a person not a

party. A persoa who i. not a party may.
in the discretion oC the Presiding Officer.
be penuitled to make .. limited
appearance by maldns an oral or
wrinen Itatement of his/her position on
the issue. withiD such limite and on
such conditiohl al may be bed by the

loresoins aentence and paragraph
(bIl3)(iiJlct(3) of Ihis sec~ion. wilhin len
(10) days after aervice or the molion lor
leave to intervene.
(2) However. molions 10 inlervene

musl be filed within 15days from the
dale the notice of the Adminiltrator'.
order is published in the federal
Regisler.
(3) Disposition. Leave to intervene

may be Inm.ed only if the movant
demonltratel that (I) hil prelence in the ".
proceed ina would 'not unduly prolons or
otherwi.e pre;udice the adjudication of
the riRhta of the orisinal partiel: (Ii) the
movant wiD be adver5ely affected by a
final order. and (iiI) the interests of the
movant are not beirll adequately
represented by the oris ina) parties. The
intervenor Ihall become a ful) party te
the proceedina upon the Rranlins of
leave to intervene.
(4) Amicus curiae. PersODSnot partiel

to the proceedinR who wish to tale brief.
may so move. The motion Ihall identify
the interest of the applicant and .han
Itate the rea.ons why the propoled
amicul brief il desirable. If the molion is
granted. the Presidins Officer or
Administrator shall issue an order
settinR the time for mins such brier. An
amicus curiae is eligible to participate in
any briefina after his motion II pnted.
and shaU be .erved with all briefs. reply
brief •• motions. and orders relaUns to
Issues to be briered.
(D) Motions. (1) General. All motions.

except those made orally on the record
durins a hearina. shalt (I) be in writing:
(il)state the grounds therefore with
particularity. (iillset forth the relief or
order lought: and (iv) be accompanied
by any affidavit. certificate. other
evidence. or Iqal memorandum relied
upon. Such motionl shall be eerved as
provided by paragraph {b}(4}of thil
seetten.
(2) Response to motions. A party'.

response to any wriUen motion must be
filed within ten (IO) day. after service of
such molion. unless .dditional time is
allowed for .uch response. The raponse
shaD be accompanied by any affidavit,
certificate. other evidence. or legal
memorandum relied upan. If no
response is filed within the designated
period. the parties may be deemed to

• have waived anyobjection 10 the
sranlins of tbe motion. The PresidinS
Officer. Resional Admjniatralor. or
Administrator, .s appropriate, may aet a
Ihorter time fat relPonse. or make .uch
other ordel'll conceruias the disposition
of motions a. they deem appropriate.
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IFR Doc. U-1Z832 Filed 6-3-111: 1:45amJ
tIUJMQCClIII: ........

• • •••

(vf) If the .tate r.ll. to tlke
appropriate correctl"e action and file •
certified It.tement thereofwithin the
Umeprelcribed br the Admlnlltrltor.
the Admlni.tretor .han I..ue I
lupplementary order wflhdrawins
appro"al of the SlIte prop.m. U the
State tak.. appropriate corrective
action. theAdminlltretor ,haUllsue a
lupplementU)' order ,taUnt that
approval of autholity IInot withdrawn.
(vii) TheAdminiltrator',

lupplementary order .han con.titute
flnal Asency action within the meanlna
of & us,104.
(d)Withdrawal of authorization under

this .eetion and theAct doe. not relieve
any penon fromcomplylnawith the
requirementl of State law. nor doe. it
affect the validity of actions taken by
the S,ate prior to withdrawil.
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Clean Water Act Regulatory Programs; Final Rule
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ad.dna"sed In the (ollowlng l'p.::tinn:o:of
th,s preambl •.
Several com:nantol'$ eXt\resso:J

conee;n Ulftt the .,aneias -had ag~..ed 10
propose theA revision!' as pan of a
MIUament egreemenl ""ith piRtntiU.. in
the Tulloch lawsuit Tile~1'icemmemors
folt that this procedural posture faT the
rulemaking impaired the agen::ies'
ability to conduct the rulemaking
ilr.putjaUyand based uoon e good fai:h
consideration of all pUblic comments. as
ntqu1red by the AdJriinistrelive
Procedure Act. Tha,commitments the
IseDcies enterad in the settlement of the
TuUoc1tQlA·have not. in Iny wa) ..
bound the agencies to reach a
predetermined outcome in this
rulemaking. The agencies agreed in the
.. ttlemeat agreement to propose certain
revisions to their regulations in
exchange for the plaintiffs' agreement to
stay thet IItisation. The settlement
agreement in DO way binds the agdncies
to an outcomelD tha final rule. but
provides that the plaintiffs in the
lawsuit will dismiss their action if the
line) rule u "substantially similar" in
language and effect IS the proposal The
agencies do not view the settlement
'BJ'IIement as nlU1'Owingour disaetion
inany mann.. to adopt IIfinal rule that
best ...Oec:tlralevant legal and policy
consideratioDJ UDder Section 404.
Because this rutem-klng is or great
oatlo&\alsignificance to the Section 404
program. EPA ad tha Corpsbave
pursued this ndemaking based upon
c:areful cooslderatioD.of all the policy
issuu raised in the proposal and
addressed by public comments. The
asancie, would not adopt policies in
this final rule that we do not believe are
appropriate merely to avoid reinitiation
or liligatlon in the Tulloch lawsuit. As
reflected by. the discussion in this
pf8amble. the agena_as have fully _ , -
considentci all the public comments
, received on the pioposal. and we have'
tJlereiore fully complied with the
procedunl ntquirements of the
Administrative Procedure Act.
Several commentors recommended

that no decision OD ths final rule be
made :.IntUa wetland definition wes
Bt;reedUPO&by Congress. Two
commoators stated that the wellands
definition was too broad and that it was
nol applicable IlQ'OSS the country.

. Similar)y. two commentors Slated that
because the rulemaking regarding the
""dands delineation manual was not
yet complet~. it was inappropri~te to
propose changes that would expand
a.."tIvities in wetlands covered under th.e
program. tha:aby inae8Sing uncertainly
about the Federalsovemment's
regulation of wetlands. Several •
mmmentors were concemod about bow
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D.G8De1".1 Call"..":\e:l!s aD the Proposed
Ruie
Several commenlcn: n:isad le~aral

issues with rClgardto the proposed rule.
These commenlS are addraued first
below. Comments relating to the
specific componenlS or aha rule are

Co: F('brusry 26. 199:!. the Federal
!':1\··--.:zr.::r.1asr!l~d:e s!HI" a lawsuit
~tc:~~:.i;'flrl:S Not.h Carolina Wildlife
F~~":~I:".1IU1dt!:" ~aticnlSl Wildlife
t~··•-';:';C;, IN.,r.:: C-.:;rOJ'milWildJi(~
;:~(_..:..:~;;;.e; 0,', \, T;:;;n=it.Civil No.
C',~.-:-1~-CJ\'-5-90 !E:.D.~.C. 1992))
.., ~'.~1., ::.:: CWA :.~::.u~":'40~ lISil
Uf::du:o ':l cartAin IaC"J\1tio. in walers of
t!:...ii!!i:od Stlte5. InacconWlC8 with
til" ~91:Jdmentd;:ment. the Corps and
1:;0.-. poposad gello their

:. ; .... l:grouDd

40 CFR Par1. 110,112. 116,111.122.
230. 232 lind 401

AGENCY
ENVIRONMENTAL PROTECTION

Corec of En;:ne~ra

regulation. an '~e16. 199Z to clarify
that mechanized lendcleorins. ditcb1na.
channelization. and other excavatioD
a::tivities involve dis:ha'lBS of dradpd
material wenn plt:formed in waters of
u••United Scates. and that the ..
activities ~ould be regullited under
Stction 404 of the CWA when they have
or would have the effect of destroying
or degnding waters of the United States.
including wetlands. 57 FR 26894. Ia
addition. the Corps and EPA ...,.cI to
propose to incorporate1nto the Section.

~, W Ie Act R I t Pro 404 regulations the substaatiw....ean _8 t egu a Dry gram. pro\isionsofCorps Jt.Isulltary
AGeNCIES:U.S. A:my Corps of CuidanceIMtter (RGLt 90-8 to clarify
,£n~inlters. Deparlmenl of the Arm)', the circumstances undar which tha
DOD: and £n\'ironmenlal Prol.etlon plaC&mlnt of pilings haw the effect of
AgeliCY. "fill material" and '- subject to
AcnON: Final rule. regulation UDder Section 404. The

'BRcies stated that the proposal would
SUMMARY:The U.S. Army Corps of DOtafFect. Inany manner. tfut exlsting
Eng!ne91'$(Corps) and the statutory exemptions for normal
Environmental Protection Agency (EPA) farming. ranching •.ad aUvicultwe
are issuing today final regulations that activities in Saetlon 404(0(1).
implement the following actions with In addition to the changes proposed
regard to the Clean Water Act (CWA) in accordance with the .. tdement
Section 404 regulatoJ}' program: (1) eptemeat. the Corps udEPA proposed
Modification of the definition of to incorporate into the Section 40f
"dischU&tI of dredgild material:" (2) regulations the substantive provlsIoaa of
clarification of when tha placement of Corps RGL90-7 to clarify that prior
pilings is • discharge of fiUmaterial; conVertedaoplaacls .... potwalen of
and (3) codificatio."l of the CW1'Intpolicy the Uaited Stat .. for purp0s88 arthe
th£1 prior converted croplands are not . CWA. EPA also propOsed conformlnS
wate:s of the UDiled States. EPA isalso c:baages to the deftaltloaa of"w.ters of
imtinR confonr:ins changB$ to the the United 8:atas"and "Davipble
defll:ition of "waters of the Uaitad waters" for aU other CW", progruD
Stalin" an:l"D8'igable waters" in other nplatioas contained in 40 Q'R partJ
CW..\ prog:am regulations. The first two no, 112.116.117.122. ad 401 to
cb~nges implement tiro!! settlement provide consistent definltiOD.l in aU
.... ament in North CarolinG W;ldlif~ CWA pftlgJam regulatiDDL
F«J'~rolio:rv, Tulloch. Civil No. OlO- ev.r.u: the .. change. were proposed
7l~~-5-BO (E.D.N.C. 1992). in order to promote national
EFF.E:nveDAn:This rule becomes consistency, more clearly notify the
eli'tI:tive on r:nsert 30days from the public of regulatory. requirements.,
pu~iicetion in the Federal Resister). ensure that the Sadlon 4~ regulatory
F:>q FURTHERINFORMATION.CONTACT: program is mo!" equitable to the .
t.~;.Micha!!l Davis. OWca of the regulated pUblic, e~h~ce ~e prolelclion
,~.:-.o,sti!n~5e=I!~:"\'of the Army for Civil of ~aters ~f the UDl!ed St~tes. and
h z~a:.~iH (703)695-1376 or Mr. Sam clarify ,!blch ~s an sgncultunl aop
Cc=:in.;:m !Corplt) cf (:!C2) 272-0199 or - p~ductiOD wo.u~dnot be regulated IS
:C.' - :~.ro20:Yf'ack (:;;PM or Ms. lia%el 'waters of the (jnlled SllItes. .
G:!:'r.iii:ltEPA) a: (202) 26(l-7799. The proposed ~!.Q8es were published

in thl Federal KeSlal.ron June 16.
1992. for public comment. The
camment period closed ODAugusl 1;.
1992.We receivea over 6.300
comments. Tae significant issues raised
by public commenlS 6Dd the changes
that he,'" be:JDmade from the proposed
rcle &.." ciiscussed beslow.
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destroy or degrade wetlands was
conlnU'y to the requlraments or the
CWA. .

Fidull contentions r.ised by
comm.nton centered on objections
the finding in the proposed rule the
machanized landelearing. ditcbing.
channelization and other a"cav.tiol
alway. result in a dlschqe of dnd
material. Some commentors conlen,
that the agende. had fafled to com):
au'adequata factual record 10suppa
this Ilndiag. and a rew com~entors
dilCU&S8dact.ivfUes which they belit
did nol result in a discharge: Some .
commenton allO objected to the
rebuttabll presUmption in the propo
rule that m8cbanized landclearing.
ditching. cIwut.UzaUon and other
excavation destroy or desrade wetlar
or other watera of the United States.
COmmanto ....luu.,ted .pacific
activiti .. that they believad should b
excluded from the "'SUJ.tion 00 tha
grounds that they did not cause such
efl'ecb. Cooceml were also raised iJl
public comments that the term
"degrade" was not adequately define
by the a_gencl... -
BuIKI upon public comments. the

agencies have made certain changes t
the Jansuaae ill the regulaUon deflnirJ
"dJsclWp of dndsed matadel.·'
Howevw, th. basic thrust of thl
proposal had Dot chansed. Under the
6rual riale, any addiUOQor redeposlUo
of dndpd material wociated with II
activity, tDdudlnS mechaulzed
landde.ariDl. dJtcbing. channelization
and other excavation. that destroys or
degrad .. wat.,.. of the United States
requlru a SectIon 404 pennlL
The ag8Dcies beve mOdified some 01

tha lansuase and Itrudura of the 6nal
rule to improve clarity. since lOme
public comments (ound the proposed
nalalaaJUIIII hard to (oUaw. In ,
res~onse to' p~~lic commants; we bay"
deaded to mClude definitlons or the
temu; "destroy" and "degrad." In the
final rule. TheN chang85 are diJcuued
in section,D.l. below.
Inresponse to public comments. the

agenda have deleted th. Irrebuttable
presumpUon in the proposed rule that
aU mechanized landclearing. ditching.
channelizaUon and other excavation
relult in a dlschqe or dndsed
material Thi. chanse is discussed
further In section C. below.
The agandes bava modified the

strudun of the final rule to provide the
any addiUon. including redeposit. o(
dredged material associated with any
activity. induding mechanized
IandclearlnB. ditching. dwmelization
and other excevation. constitutes a
disclwge of dredged matllriel. The fin.:
rule stales. howeyer. that a SectIon 404
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EPA and the Corps do not beUeve that
the opportunity lor m_nlngful public
Input or the _sena .. • undentandinB o(
pubUc comments would heve beeD
materially advanced by the holding or a
pubUc bearing .
Several commeDtors reque.ted that

the Corpa cl1aricb work with Joc:aJ
regulatory ageode. to avoid dupUcaUon
of affort. We agree and encourage
dlItrictJ to develop regiODal seneral
permits to avoid duplicaUoD of effort for
ihON activiUa. with minimallmpactJ.
m.llnWou to DefiDitioa or
"DiIIcIwp o(Dncipci Material 33en.
323.z(d)ud'. G'1t 232.z(e), .
We hav. organized the DumeroUS

commenJ,l on the definlUon of dlIcharge
of dredged material into .."eral issues.
Our dIlCUlllon o( the comm.ntsll
provided below.
A. SwJumuy of MDJorbsues and
eM",.From the Proposal
The ~ ofth. rula which

eD88Dd.r.d the moll pubUc comment
WII the proposed revi.iODl to the
defiDltion ol"discharge of dredsed
m.t.rial." Many commentora supported
the ~poaed nvlliou onthe srounda
that ~ would better achieve the pis
of the ·SecUon 404 program. and help
8DIUN more equal treatment ordifferent
~ of dviU .. that adv.uly impad
'W8tlaada.

Opponents of the c1i1Dpl chalJensed
the~ropriateD ... of the propoMd ruJe
on Ilpland fadual pounda. In
their .epIl11JWDents. maay
commentora coDtended that the
propoA) conatituted a change in the
Corpa, 10Dgstanding approach to
raguJatlna landclaaring and excavaUon
activiU ... and that the qend. bad
failed to explain adequately the .... lOn.
for chaniiDs the exisUna approach; .,
required by the,Admr~lstraU~
Procedure Ad.Commen'ois,alSo
contended that EPA and the Corps
1acbd the authorily under tha CWA to
regula.. incidental disc:lwp. '
auocIated with mechanized
landdeariDs. ditching. channeUzaUan
and other eXCIvaUon on the grounds
that aucb Incidental discJwsu do not
consUtute an "addition" of·'dndged
material·' to waters of the U.S. within
the mean inS of the Act. Th ...
commatora .lso contlnded that the
propoud rule would impermiuibly
IegUlata ·'activities" rather than
"disc:I:wps.'. IOmething they argued

. was beyond the asendes' jurisdiction
UDder the .. atute. Other cornmenlors
argued that the proposed rula·1
establlshment of I presumpUon that
mac:b'niud IandclearinS. ditching.
chaaneUzation and other eXCIvaUon

th.1unctiona and valu. ohntJauda
would beaddreued or requested that a
wetland deuificetion .,stem be
developed. Some commenlon requested
that no decision be made untillUch a
•ystem wa. develo~d.
We do not agree that th... concerns

should dalay promul,auon ofthJ. rule.
With tha exatpUon 0 tha priOr
converted (PCJ aoplaud upect of thfa
ndemaJdug. thi. rule adclrlUel the
scope of activiU .. regulated UDder
,Section 404.Th. question orwhat
activiU.. result in a cIitcIwp of
dredged or filJ material II diltJDd and
.. parat. from the wue o~what UNII
constitute wiliands. or how Mtlaud.
functiona and values anCODIJdaredin
the permitUng proceu. Today'. rule wiU
eDable the Corps and EPA to malee
appropriate d.tenninationa II to
wltelber au activity oc:cuniDa blwat.n
of the u.s. II IUbJect to NlUlaUoo UDder
Section 404, bowever wMlaads are
d.fined. Th.refore. there II DOreuon to
dalay thlI rulemakias peDcUas
completion of the,del1n .. Uon maaual
ndeDWing. With reprd to the PC
aopland porUODof thIa rule, the
IpDci. do Dot beUeve that completioD
of thlI rulemalclnl should awalt
CDDdUliaa or the manual ruhlmak1ng.
The propoAd revllloDi to the
dalbi"UoD maaual did Dot aI"r the
polley 8adins III Corpl RGL10-7 that
PCcropland II not w.tlaDda UDder the
Act. Since the appllcabWty orSectIon
404 to PCaopl&Dd II nol an Juue in the
delin"UoD manual rulemaJda.l.
delayins completion olthll nsfe II nol
wanantecl. III any ceN.EPA and tha
Corp. are both curreatly makfas
wetlands deUn.Uona ualns the 1987
Corp. Manual. Corps ofEnglaeera
Wetland Delin .. tion Mlnual ffec:bnical
ReP-Ort4-37-1.Deputmeat of the Anny,
Corps of Eogineera. Waterwa;' _
~riment StaUon. Vicbbws. MS). WI
believe that the guidance in tJiat Manual
is entirely consistent with our statutory
and resulatory authoriti .. under lbe
CWA.
Several commentora reque .. ed tha'

the commeot pariod be exteaUd. W.
beUeve tha' a GO-daycomment period
WII IUfficienl UlDeto provide an
opportunity for the pubUc commeDt. II
reOacted by the fact that we han

, received over 6.300 comment. OD the
prop_. At least ooe commentor
requ8Iled that the qand •• bold.
public hearing 00 the proposaL The
qencies bave declined to do 10.The
comments on the proposal addressed
many lepl and fadual tau. that were
preseated III great deta1lin writ .. o
wbmlsaioDi. and tha agenci .. bave
fully coDlid.red th. lubmlttaci
documents in developing the final rule.
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EPA ad the Corpl .,.U... that theM of the Act. thelr.ugeated .... ding of lb.
commentl ... unfOunded. for .. vera! t.nD ..~ material" would INld to
reuonl. Flnt, th ... commentl are la . 1.D0maIOWlIWUltI that .. believe could
fact not relevuat to this rulemaklos. for botun been Intended by Congress. For
they do Dot addrea the revillODl the example, under their ICBnario. materi.1
asend .. are maklag to the definltioD of tIlCDlvatedfrom a .. turated wetland
th. tana "dlachup of dredpd p...wnably would,.ot qualify ••
mat.rlaI." Rether, th ... commeotl "dredged mat.rial" under Section 404.
cbalJeap.la effect. the agend .. ' However, the eli'poNl of that material
d.fiaitJon of the term "cIrecIpd into watera of th. U.S. would
materiaJ" which lncIud .. Nany material nonethelea require a permit under lbe
dredged or ucavated from waters of the Act..mea the material, even ifnot
U.S." (see 40 CFR Z32.2(g) aDd 33 CPR meeting the d.finitJon of "dredged
323.2(c)).PrelWll8bly the 'COIDJiaentorl matariat" would .10 iny cue constitute
bell.". that tbJl d.6nitJon "ould heve .. ~ "poUutant" within the meaning of the
been revised so th.t It would be Umitad ..Act (lee section 502(6) of the Act.
to material excavated from waterbodiel de6n~011utant to include .... nd ..
such .. harbors, riverwnd channell. and • ") .•Th. disposal of such
However. EPA aDd the Corps haWl not material. thlll8fore, would require •
proposed to revise this I~ding parmlt imder Section 402 of the Act. a
aefiaJtioa fa any respect intbb ieguJatory provision IU-sufted for
rulamakinS, andJhil commeot b aulhDriziDB such diJcIwps. Inour
th .. fara not relevant to the proposal 00 vilrW,It.. clearly more consistent with
which we IOlldtecl publlc COIIlDl8DL ~~onalintent that allmaterial
EY8D if theM COlDDleDtawere rel.vant cIrecIpd from and redeposited inwaters

to this rulem_klns. bowever. EPA and ofthit u.s. be regulated under a single
the Corps diIqree with the CIODUDIIntorsregulatory acbeme-SediOll 404 of the
that the _tutory term"dNdpd CWA. Rather than draw the ubitrary
mat8dal" wu up~y limited by dlsUactlona .ugpsted by these
~ to mean matanal dredsed from coDUD_tora.~. des' deJlajtion of
the bottom of waterway. ncbu lakes, the bam.. a tforward end logical
riven or cbanDail. WblJe the NnarroW" laterpnttatlao of • atalutoly lanSUap
and "aPecific" d.6nltion of tb1a term . InSec:Iion 404 that .. CODllltlml with
raV1lnNlby'" comm8Dtorl Appears iD the jwUdlctlonal NaCb of Section 404 to
the Webster'l dicticm.uy.lt .. not aU ..... of the Unlt8d States.
CODtaiaed Inany proviafOll of the Clean WhIle the leglalative biItary of thew.... Act. Coagresa there_left to the 1972 Amendmenta to the a..nWater
epnc:I- -dmiaisteriaa Sec:tloa 404 th. AclnOecl8 Congressional CODceM
diac:retiDli to deb.·tb!a lena.Slace reprdIus dir;posal of material dredged
reguJationa Wltrelint promuIpted from waterwe,. to malDtaJa navisalion •
ImplameatJns Section 404. the Corps EPA and the Corpl do not mad that
baS .Ioterpreted the Wm "dredged legblatiw history udemODStratiDg
material" to mean any materiaf Congreutoaallateat to limit IWI'OWly
excavated from waten sublect to the IuD the egaades' dilla'8tJOIl to de&ae
jwisdJctional raacb of the CWA (... 39. drecIpd material so ~t It Includ .. any
Fa 12119, Ap~J 3, 1974). ~d the material ~vat.d from wa... ·ofth.
cummt J.aagUqe-in thll epncI_' .' U.s. 1beagendes' Jonptaaclq
de6altion Iiu 6een inexilt8oc. since . defiDltioo of thb term ill reuoDable and
1971 (He 42 Fa 3n45,July 19. 1977). . funy cousisteat with the language and
ThUlongstand.iag de6nltiOll of the term .pwpoaes of the Clean Water Act.
"dredged malarial" Is a S1raIghtlorward .
and ....an.bl ..... dina of the .... tutory 2. "Addition" of Polluteatl to Wat ... of
IaaRuue usedbyCoD8J'8IL the U.s.
11aeCommeators' approach to Soma COIDJDan~orsarsued that the

definln.l dredged material. iD contrast. activttJ. that would be subject lo this
would draw ubltruy dlstJactiODl in reguIalion are beyond the ICDp8 of
bow the CWA I1tIU1at.. ideaUcal types Section 404 because they do not result
of material buecfupon whether the in the "addltJoo" of poUutantllo U.S.
watedJody from which It was IIXCIIvatad waters. u required by the deflnltJon of
met 80IDe vague standard ofwetn... "dIsc:Iwp" matained In NCtlaa 502(6)
and water depth (i.•••materlal acavated of the Clean Water Act. According to
from the bottom of a "lab" would these commantors. no such NadditJon"
qualify .. dndpd material but qJ8leriaJ oa:un wban the m.terial to be
excavated from a "drier" water such u excavated falla back lalo the very .. me
... turaled wetJand would not). Such water belnS dredBed. An "addition"
distiDctlona .... without any aupport In only taba pa.c., these CODIIDenlors
thelquase or ItrUctureof the CWA. bellew. wlieN material "~vated
Because the commentors' approach from one .. t... of the U.s. and fells lutu

d08l aot reuoaably reDact the strudure Huother" water. "outslde" th. area

B. Commlfntson ",encies' Legal
Authority To Promulgate This
R~ulat;on
Several comm.ntors argued that EPA

and the Corps lack leplaUlhority under
thtl Clean Watel Act to lssue the
proposed regulation. Each oftha bases
for commentorlt' assertion b.dcbassed
below.
1. DefinitiolS of ''Dredged Malerl.I"
Several commentors argued that the

tenn "dredged material·· baa_ IWIOW
aod specific m.anins u used by
Congress in the Clean Water Act. and
that Congress never Intended inddental

. discharges associ.ted with landcleariag.
ditching. cbann.UzatJon and other
• xcavation 10 be ragulated as dredged
malerial under Section 404.
These commentors dt.d • dictionill)'

oefinition orth. vetb "to dredge" ..
meaning "to sather aDd bring up with.
dt.Mige.a. oysters: to clear out or deepen
~'iUt a dredge. as a chann.I.·· and the
definition of lb. noun·"dredp" u "a
c:lntrivanr.e for sathering objects or
material from th. bed of a river. lab or
!lwor. by dragging alons the bottom
• • •. "New Webster'. DictJonlll)' of
the Englisb Languege 301 (1984).
AccordinS to these commentors.
l"erefore. the t.rm "dredged material"
in Section 404 is limited to material
taken from the bottom of a harbor. river
0: channal and cannot be construed 81
extandin" to material ndeposiled la the
course of activities takiag placa in other
waters of the United Slates. such as
wstlmds. While these commllDlora
..'"Sued thai the meaning of the statutOJ}'
1t!Dl!uaC'was so clear that recourse to
the l"8islalive bistory W8I not
necessary. they contended that the
legiJleti,'8 biltory of the 1972
Amendments of the Clean Water Act
a;So supports their view.

permU b not required for aD activity •
that would Dot destroy or degrade .
walers of the u.s. becau .. It would heve
onl)' a de minimis effect on IUch waters.
Undor the final rule. mechanized
IlU'Idclearing. ditching. dwmeUzatioD
..nd other excavetion .ctivltiel relultiag
in a redepositJon of dredged material
associated with a dlscharp of dredged
melerial require a Section 404 permit
unless the dischallef demonstrates to
the satisfaction of lbe Corps. orEPA u
appropriate. prior to the cliscbup. that

. the.activir)· will not bav. such an .ffect.
Unallr the tntal rul•• tha discharger
bears the burden of demon~tlDg thai
its mocbaniz:ed limdcle8ring. ditching.
channelization and other .xcavatJon
acti\·it)· wiU not destroy or degrade
waltlrs of lbe United States.



..
Feci............ I VoL 58. No. 183 I Wednesday. August 25. ,993 I Rulu and RegulaUO.1lS 4~, bel, excavated. Tb .. commeDtOI'l camtltuted a ·'dllCbarP·' of 8U 3. RegulaUon of ..ActfvlU..... Not

dte al lup~rt the ded.lou In material). United States Y. Idecof ··DiICbars....
NaUonal MIldJife FederaUon v. Florida. Inc ••772 F.2d 1501 (11th Cr. Many commeators argued that til

~

Consumers Power. 862 F.2d 580 (8th 1085) (holdlas that redec:uou of pro,losed rule Wet ouuid. the agerlCr. 1988): National Wildlife Fedetal v. ... bed materiu. by tug- t propellel'l au ority UDderthe CWAbecause tGorsuch. 893 F.2d 158,174-15 (D.c. on adjacant INpuIbacia wu an errects-based test for determiningCr. 1982): ad U.S. v. Lambet1.18 Env't "addiUDD" 0(cUedsed tpoU). whethee an activity ~ujres I Secti~ Cu (BNA) 12D4(M.D.Fl.1881), Som. commeato .. augeeted that the 404 permit imcrmissf Iy regulatllsa 'd 695 F.2d 538 (11th Clr. 1983). appropriate tAIl in thia coatext mould "activities," w ems the statute onlIa CollSUDlen Po'Wfll'aad Gorsuch. hitwh.th.,. dNdaed matarialll moved authorizes ragulaUoD·of "dischargelenvironmental pupa chaUanged EPA', from "ODeplacl to aoth.,." or "from Th ... commentol'l also USUed thatloDptand1ns iDterpreteUODof the CWA OD. water to anoth ... " U the material fa the .,encia were to ado~t the proplthat Imt;':ODwater ~ty ad Bah Dot moved la thla DWUler, these nll • .-EPAand the Corps would beClluud the OparaUCUlof dama ware c:ommanton USUed, Itdoe, nol tri~ JimJted by Section 404 of the CWA IDot coverwd by the CWA becauu the Sactiaa 404. 'l'be •• aci.. do Dot be ieve coDlidering the environmental effeedlLlDldid Dot cauae an "addiUOD" of diat nch a VIgue tell would be a Issoc:iated with the discharge itself.pollutant •• EPA'. Jaagheld view Wet meaoiDgruJ or appropriate DDeto .d0L!
that impact. NIUltiDs from the passage in this riale. IfcliWclPdmaterial must the activity with which the discharg,

U50Ciatad. Commeators dted theof water through the dam did Dot "moved"'from ODe "locaUoD" to another dacUloo of the district court in Reidcooltitute an "addiUoo" because in ordee to triger SectIon 404, the Marsh, 20 Env't Rep. Ca•• (BNA) 133ponutanll did Dot enter the water "from questloa ariaa as to how fer the •
the outaidli world." _Sea Gorsuch. 893 maieriaJ mUll be mavad. 'lbe qaDci .. (M.D.Ohio 1984) as supportiog this
F.2d at 165. The CollSllDlelS Power and .. amoDI potantial for drawing ~aaL
Gorsuch COUIU dlfmwd to EPA's ubltruy distiDctfODl-DDS actlviU.. A and the Corps .,. with the
admiD1stieUvalaterprataUOD of the that may ha JdeDUcallD termJ of the polDt made by thase commeotors thIa
CWAand upheld It u reuaaahle. amount of 1011redeposited ad their lbe presenca of a "discharse II into
Commeatol'l U1Ued that the .. holdiop aJfecta.OD the aquatic ICOI)'Item, but watars of the U.s. I. an absolute
prevent EPA ad the Corp. from ftndJDS dUfer only la terma of th. diataDca the =ulsfte to an .... rt1on of regula"
that redepOlltloo of ioU incidental to IOUII moved.. EPA and the ~ cUoo UDder SectloD 404. Bued
mach'Dized landdllriDg. ditch1oc, ~ do Dot view aucb. dJjtJoctiDD DDthe dear laosuage In Nctioo 301(.
dwm.l1zatioo ad other axcavaUoo III y compeUed by the Clean Water bfth, CWA, thl. has bean the agencia
CODltitu... aD "addiUoo" ofpoUutaata. Act. 1000000cllng pOlJUoa. and we' an not
W. do Dot haU." that the aoalyaia of Commenton also cited as wpport ror alteriDa that view'In thia rulimUJng.

)
the Gorsuch and Consumer.r Power their posltioo the decia100 of til. district For the nason, uplaJo.d lD'this
declsioDi II c:ontroWoa h.re. Th ... court In us.y.l..ambetf. EDv't RIIr.' preamble, the ageod .. beUeve that
CIII8I did Dat addn .. what CDDStltutel . CUeI(BNA) 1284 (M.D.FIa. 19S1 ,oD'd, addition or redepaslUoo of dredged

D an additioD Df~ed material to 80s F.2d 138 (11th Clr.18S3J, which materla11n the COUlll of actfviti •• sue
watars of the Ual States. Iaour view, held that ''back.. pW'' of dredged u mec:hmized IandclaariDg, ditching.
itwould Dot be nuaaable to nquJra material Into the ... from which It was dwmllJDUOD ad other excavation
that dredged materialeDlar waten of the Ixcaval8d could DOt be coaaidared to be m.. lI the dischUSe requirement of
U.s. "from the oullid. world" aioca an "addiUoo" of a poUutanL Notably, secUoD301(a). Because this rule will
dredged matarial, by deliDitioD, fa howevee. the Lamliert cue wu daclded oDly regulate actfvfti .. where the
contaiDed in the watl" themselve •• btlCorethe Supreme Court decision in JurUdict10nal pranqulsite of a '
Thi. wu the CODchwoa of the Fifth ChlM'On U.s.A. Y. N1lDC, 487 U.s. 837 "discharge" is present. EPA and the
Circuit in Avoyella Sportsmen's Lear.e (1884), which DOWastablishlll. Corp. d.lsapee with commentors who
v.Morsh. 715 F.2d 897 (5th.Clr. 1183 , defereaUal standard of review of agency argued ~ this rule is-ouuide the seol
which addresaed lhe.appUcabiUty of the ectJoaa where ~int .. huDO~ of the ageaqas' authority wid"r Sectiol
Gorsuch cue to milClWJized speclficallyaddnUed an-issue. EPA 404.
landcleuins activiUu. While the court and the Corp. do not beUeve that CoaUnentors an therefore '11aUy
did not rule OD!:.:JUastiOD whether Coojress has speci.6caUy mandated in Incorrect that this rule would trigger
those activiUe, ted in a discharp aal.'roYlsion of the CWA that SedJoo 404 jurisdiction over a
of dredged material (liDding that a I'll &osition of dradSed miteri.l is ouly :=re based UPODthe eovironment.
ditcharge of fiUmaterial bad occurred), ~ ted If it fa "moVed" from on. • the associated activity. Uader
the court rejected th. DotiODthat p ca" to "another." RIIther than focus today's rule, the &resaDca of cartaiD
dredged malerial fa oDly regulated If it simply ODthe spatJal relationship . envUoDmental e ectI fa Dot a
eaters waters flom the "outaide world." betweeD where the excavaUon IDd prerequisite for Section 404 jurisClictiori
Sinca dre'1f:ed matarial com .. from the redepolition occur as the decidiDg rather, this ruleloob to the
.. eter lUI ,1M court coDcluded that fector determlDiDs regulatory envfronmeDtaI err~ for purpOIeS of
wch an Interpretation "would juriJdict10n under SactJon 404, this rule autJos an excepUoD to the Section 404
effectively remove the dredga-aod·611 will regulate an activity (involving I permitUag nquiremliDt that would
provision from the atatute." 715 F.2d at d= to uy part of waten ofth. otherwise apply to the dlsdwge.
294, D.43. Sea.lao U.s. Y. SincJairOU U.S.) DBinto account the effect of Consideration of such errec:ll i.
Co., 761 F.Supp. 200 (D.MonL 1980) the activity on the aquatic eDvironment. appropriate in order to eosure th.t the
(di'tinsuilhing Gorsuch and Consumers The agendlll beUeva that this approach aeaUoD DCa de mInimis exception is
Power cues putJalZ ODthesround. fa aotintly CODIi.teDtwith the language coDlistaot with the toals and objectives
Ibat they ware deci ad UDderthe of the CWA. and betlar .ffectuate, the of Sectiaa 404. See lCUNion in 1IICti0n

) "separate regulatory framework" or. enviroDmental protacUoDBaals of the D, below. Sinca the ageDdes clearly
Section 402. and holdiag that .tetute than the approach suggested by bave the authority UDderSectioo 404 to

J
redistributioo of riverbed materi.ls commenlors. SeeCWA IItCtion 101(a). regulate all dlscharglll of dredged
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activity. For the ... 50ns Doted above.
howevef. Reid AI.imply not rele\'lut: te
thi5 r.demaking. sinc&da.",18 lriKI(~!
undor this ruleIer asse:".In~5.,::tIO(, -m.:
jutisJi=t.lon i.llIe prosonc!l ai .;
"dischal'!:. 0: :l.-edjt9c!.maul:k!." 1m';
tho agonci(:. thGreiuf'One'i.'CCa:tar
6utilo:it!· to re8uI3" the acti\'itifoS
coverc:i by ttlQJy s nole. field did nu~
cddress ill lIl'Iy mltnl'ltf ~:!!s::op!! of ~i!l:
888Dci8Ji' aUUletit,)' to "s:aLlish e de
minimis 8xceoLion unciG:St::!Jon ..O".
In my ~~ we do n;,t \'le",' .!hll ifmJ

decision as preciudins EPA and tile
Corps iroarcJDsilierin:: the e!ie::ts of
adi~'itie:i a;so::int.d wllh e discharge of

. dredged matorial in the ~::ii:);! .;:r.:.
permitting 0::'V8t~.proctI'n.r..c:.,~:\·.
lleiJ was decided Daiore tile !i:."I~ml!
Cow1 decision In·tJ,esTOtt U.5.A.v,
A1WCwhich ..... djscussed praviow.i~·.
DOWma..,~at8.l that cou.'1$ ciait!r to any
reasonabie agency inteipra[8UO' n 0;D
scatuta it admini"ers unless Congrfl<lS
has .peclflC8.l1y .pOkeD to tn. question
at laua. IDe Reid opinion faiJed to cite
any provision of the Clean Water Act as
pracludi~ the Corps &om loo~
beyood the effects or the disch~
itself; oor did Reid disaw at aU the
w.n-estabUsbed adminlstraUv.
interpretation in the Guidelines that
seccmduy .ffecta must be coDSidered in
'UsuiJ'lg pe:mlta UDder SectiOb 404.
Since Ute C\\'A does 'DotreOect specifie
Congrassionalintent that £P.' and thlD
Corps be precluded from co:lSldering
secondarY eff~ under S~on 404. the
qeoci_ !Blain broad dis'cretiOD in
deciding whether such aD approach is
eppropriale. EPA and the Corps believe
that considering the primary and
s~nGuyeff~ofadbchU1.~
cl....ly consistent with the language and
intent of Section 404 to ensure
plOtection ~fthe aq1J8ticsystem from
effects assoCiated With the discharge of
d,ridg~d and fillmaterial.
Inaddition. the Reid decision is at

odds with th9 decision of the Tenth
Circult in iUvemde krigation District ".
Andrews. 758 Fold 508 (10th Cu. 1985).
In Ibi.case. the Corps denied
nationwide pennit coverase ror the
constructioo of. dam, the operation of
which would haft resulted indepleted
stream flow. that would adversely affect
habitat of an encfauaered species. EveD
though the discbup of fill ID8terial
ibelf to coostruc:t the dam would oot
bave bad an _vane impact. the cow1
held that the CWA authorized the Corps
to consider th. total enrinJDmental
impact or the ~.Including
indirect effacta ncb u the impact of the
operation or the dam OD BOWl
doWDStream adaaoc:Iated wiJdUf.
impacta.
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commenton bave misinterpreted th.
reason wby tho aBBncies citod SectJon
404(1)(2J in the p:ellmblo to the
proposal. W. agroa with thli
coma-enlo,,' polnl wat Section 404t1)(2'
dOo:; net expuad the 5~p~ ot activlUs5
subjDC!to Sed.ii)n 404. How61.er. tile
"gAacies do not reiy 011Section 404(0{2'
for sud: a proposiUon. Rather. we
believe ~t Section 4o.i(0(2) contradicu
the aIIum.utthet Q)ngress intended to
preclude .EPAad the Corps from
CODiideringWider Sac:tion 40' th$
effecta of a::tivities a&sociat.d with .
·disclwges of drooJged or fill m.sie:id.
such as medlaniUKlllndcle:uing.
ditdUDg. cla"nneJiZIltio:l end otiler
oxcava.UC!t:. InSection 404(0'2).
Ccmcnw exI-:'4!&sJyrequ!:ed EPA and
the Corp!: te lmplement tno statutcll}'
exempdons Dasud upon cons:dereticn or
110t on)y the eff'ects or lb. diiCbalge .
itself. but aiso the effects of th. IICtivity
"incidental .. to the discharge, BecaUS9
Congress expraasly ~uired the
asencies to comsldar web .fled5 under
Section 4(14(0. we do not beUeva It
would be reasonable to conclude that
Congress noa8lbaless ioleoded to
pJOhJbit EPA and the Corps from
otherwise CDDSideriDSsuCh effects
under Section 404.
Mcmw •.EPA',10D8staDdin8

interpreration of Section 404 ...
roOected in the Section 404(b)(1)
Guid.Unes. demonruat_ that EPA end
the Corps are not limitaci to amside:'ing
sol.l\, th. anvironmentaleffecta of the
disaiarza ItseH. The Guidelines
expressly require consideratioa of
•.~ effects." which are defined
as
aft'eds OD aD aquatic CCOS)'Ste:D lhal are
UIOdaced with IIdilCbluJe of dredl~ or lUi
mattrials. bul cianat nsull from the actual
piaca:neul Dftbe dndpd or liU maleriaL
';0 ~ ::30.11(hJ. Where an aCtiVity
such es mechanized landc1earin8. '.
ditching. channelization and 'othr. '
ex;:avetion activities are perfonnec! in
waters Df the U.s. and result in a
dischL~ of cUedged mamiallo those
waters. we balieve that such acti,1ties
are clearly "usociated with·' the
dischars., within the meaning of
Section 230.1I(h), and therefore
considering the affects oi those activities
i,properly within the scope of Section
404.
Commentors nonetheless dte the

decision inReid v. Marsh.which
addressed the Corps· authority to
regulate dredsing activities UDder
Sectioa 4(}.t.This case held that the"
Corpa was limited under Sec:tiDD 404 to
evaluating the .ffect 01the d1scIwge
itself. and that the QnpIcould ool look
at the elfec:ts of the ov8nll dIecfain8

",al.r.a •• ntG w.t .... of tile UnJled
Stales, wlt.bOUI resard to errecU on the
t..qu!lti:: eQ\'fro!1mor.l. "". feil tD ,e8 l'~~w
OUI dncisicn In lbt,: r..:!omat:ine:to
tf\~ul~c a sum-c' l'!lhase ac:"j;rlties
:;;uirf cOflceivGi:I·,btl flve~u:'ppjn1: our
tf';:~:!'iI"!'Y !luthorHY ur:tic:, Section 494.
t-tCuuj;O the ol"lly .i.,tu~r.:-y c:lndilion fOlr
ft.i,:.si:s:ionundor Se::1io!1 4fJ4 is tltfl
prl:iflnC!:"ie ··ci::;=-~!..'3e/·c:tImmentors'
£!..~!!\C!ll.l !l~":t~.. ti::':o;:,s of
'!8\'in'nmental efff'd1; Uist CIU1ha
mm:ide~ under Secti:m4.01 ...
t:Tl!j!\'.n~tD tJ:e ftliding~tha! '£PI.L"ld
::,~ Cof}:$ In...~~!ti~S te $UPf-0rt todey"
r~I". .
T·.., :!.Il :-r.o.aillcor.~r.tO:i argutd thar

!:P..~a.;'.~tit, Corr-.;: ~ ,0:1Jy cc:-.siciil~
;;~~~n-.ircmmantei £!f<x:tS ollbe
t:.~;h!l-a;~ll5vlf 11:admioiilerins SettiO:l
~.~ (i.e••m the .~:ps:p1'~~:tini
!."j~,~~,.or £PJ\ a) ,)~C:Uon11N(CJ
r.t;I.:c.~i.S"..ach comments al': %:0:
iu!f.'il::lt ,!) lhi~ rt.ioODCkinj;.'~'!lich
.!.::in,tss~<:tho circur.lStancei '" hen IS
d.~::z.:'J!t: or are:!flo:! macer.al ~'ilI
req:·:r~c.5&?::'Joc(04 p.:mit. no~ bow
tnll d!l'::narge: ""HIbe addrassed in the
~!'r::!iUi:1SO!' 'Il~4!cJ prOC!ss. Ina"y
~. howOIver.£(JA end 1.118Ct'rp5 wish
co O:I~riCy11:., cObsic!erelJon of the
en\'ironmuDli1, effects of act!vities
lU!i~t.d ~dtQdischarges covered by
:his r.lI.: i5wan Yo'ilhulthe agencias'
''i.lt.mlrity w atrryi.&g out wau
autbrllia» unGar Section 404. Because
::18~ps or Uteepncias' authority to
-;:.:lS!tier811V=.roD:D8:lt:leffects i:l Ddl
ri!llr/~t to) Cia;:'authority to issue :his
r':1". till: r"llc;~ir06di51xssio:J isnol
'p~\'ided z.~:1 iei!3' jl:StHicati~n DC
t~ilf$ : ..it!. but rr.:het es 8:'1altempllo
hei., ~iH.cublic UIlri~rsumd iI~\\'w=
a,;t;;::I~I~: the S6::!i;.!n';0.1 prograc,.s;ene:a.n·
Co:mriez:to~' extremely i1arro~~'

tE:!~h:,So! tt~~~~cj~' authority ii nr~
::::i!';i,;tY:':.£ language of Section "O-lm

, -:f O,;!". Act. "'hie!: W85 djs~C! in lb.
rr::~':.~!9~othepr:Jposed rule. ,s,dion.~.;~n~tJex.:'mpts ~rtIlin aci\'iUes f:'om
:hI:,'f':;l:i:~:nent to obt5in e Section 404
+J6;'7'ut SBC"Jon404(i)(2}. however.
:'IIqui:i!sthat a permit nonatheless be
lbuined r~"any disclwie of dndgod
lr 5!! meSIl':,ial into the navisable walers
ncldenr6! lO any activit)'" which has
he pu:-pose of changing the waler's use
.nd lb! effect of impairing Ibe water',
10"'" or circulation, or reducing ilS
'!ach, Comnaentors criticized the
italian of Section 404(0{Z) in the
'nsamble to the proposed rule. Tbey
rgued that this pJ'OVisioo mesel,
-!Capturesactivities that are exempted
oder Section 404(1)(1). but that it does
ot expand the IUlderlyins scope 01
~vlti .. covered by the permit
iCluil'ementof Section 404(a). Tbese



Althousb thi. new rule will regul.,
number of projecta that previously
might have. escaped Section 404
regulation. it is important to realiu
the Corps ha. baen regulating man)

Croiects involving mechanized
and clearing. ditching. channelizati
mining. or other excavation in wate
the U.S. for yell'l because those pro
frequentJy involv.d substantial
diaCharses of dndged or fill maleri.
into watera 01the U.S. For example.
many drain .. ditch.s.in wetlands
traditionally be!. baen dU8 by
lid.casUag the excavated material it
'the wetlands; those activities bave
always been regulated UDderSectioJ:
404. Similarly. DWly channalization
miJUng. and other excavation activit!
In U.S. watera hlV. been regula tad
und.r Section 404 over the yevs.
because they lavolved substanUal
disc:barRes through disposal or
.,Jtocltplfinl of the excavated material
waters of the U.S., or "sloppy" ,
excavation practices, or othar
subltaatial ii1scb...... AIwe shall
explain below. the Corps bas gradu81
ch&nsed III poUcy and pnctica to
inaeue our resulation of mechanizel
IaadcllllrinB .ctiviti .. over • period ,
yean.n....this final rule is Dot an
.brupt chanp iDpoUcy,intarpretatio
or practica. that would suddenly begi
to nsulate a11landcleariag, ditching.
cbanDeUzation. and other excavation
activities inU.s. waten for th. first
time.
Nevertheless. this fiDal rula does

represent both a clarification of agene:
JUidance and a change of agency
prectice regarding a sub-class of
excavaUon·type activities Inwatars of
the U.S.: I,•.•those th.t would tab
placa with relatively small-volume.
"inddental" discharges of dredBed .
materiallbat unav"idably accompany
.uch excavation operations; Until the
Corps and EPA undertoOk this/resent
rulemaking. n.ither apucy ba ever
promulgated written luidanca explidt
and specifically addressing the questiCl
whether CWA Section 404 could or
should resula1e ditching.
channelization. mining. or comparabl.
excavation acUviU.. iD waters of the
U.S. buecl eol81y on their incidental
discbars .. of dredged meterial.
However. moll o,rpl districts Dormalll
followed 1Mprectice of not regulatiog
such activities 10~onJ es their
diac:ba.rps of dndged meterial were
limlled to amall-volume. "incidental ..
dischUS8L
This practice by most Corpl districts

was pnerally consiltent with the
informal poUcy of the Department of th
Anny during much of the 19801. whlch
narrowly construed th.-acop8 of SectiOI
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"l'8CI'88tionalanaL" Thel'll 1. DO
lanp.,. in Section 404 indicating that
the adverae Impaets to these other
.quaUe functions U'8 only remediable
under Section 404 if tha impacts result
directly &am impactJI to chemical watar
quality. .
Similarly. Congress directed that tha

Section 404(b)(t) GuideUn .. be based
upaa ai_ria comparabl. to the DCINII
ditcbuse aiterla contained in Sectioa
403(e) of the Act. s.ct1on 403(e) stat_
that guideUae. for ocean diacbarpa
Ihall iDclude consideration "ofimpectl
of. discbarp on "mariae ecoSystem
divenity, piOcIuctivity. and atabiUty;
and aped .. aad community popuJ8tion
c:banses." Aseln. there la no lansuaae in
Section 403(e) umfUaS the
c:oaaid.ration of auch impacts solely to
those deriving directly frOmchanses to
chemical watar quellty ltAlL Therefore.
the Un. that aome commantOl'll8llk to
draw around EPA's and the Corpa'
ability to protact the .quatie
enviroament la limply Dot on. that bas
been drawn byCongress. •
nees8Dd .. • iDlerpretaUon or

Sectioa 404, as reDacted la the Section
404(b)(1) Guidella .. , rNfBnnI the.1r
rnpon.IlbWty to candder impacts or
diICbupI OD the broader aquatic
.ecosystem, ad not just water quaUty
ItIIlf. For uampli. 40 CFR230.10lcl
prohlbill any dlac:hup of dredpd or
Illmeterial that would cause
lip1ficantly adveru effects on .
8COI)'StaDl diversity. product1~ty and
atablUty auch as loU of fiIh and wildUfe
h.lbltaL See a1ao 40 CFR 230.32
(duaiblng wildlife values that must be
consld.red iDthe permitting proceu)i
40 aR230.41 (describing bow
cIisc:hus" of dredged or fillmeterial
m.y damage or destroy babltat and
adveruly effect the biol08ical
produi:Uvity-of wetlands,.
5.Revenai o'(Apncy Position ,
CqrDmanten argued thai tha proposed

rule wu ubll(aly because it represented
an abandonment and reversal of an
allegedly lonptan'aing agency
interpretation of the CWA. and because
the agand .. aJIegadly bad failed to
provide ID adequate explanation of the

ch:=~ this final rule
represents a cUnse in Corp. regulations
and poUcy, but eome commentara
seemed to overstate and exqgarate both
the exteDt and the ..abtuptn ..... of that
change. The Corps ana EPA expect that
the Det errect of this rule will be that
mOlt proJeclI Involving mechanized
landcleuing. ditching. channelization,
mining, or other excavation activity in
waters of the U.S. will require
authorization under CWA Section 404.

Several commentora dted cu.. under
.. etion 10 or the Rivera and Haibol'l
Act. the NeUonal Environmantal Policy
Act (NEPA). and Section 402 ortha
CWA as supporting their argument that
EPA and the Corps are narrowly
constrained to evaluating the effects of
the disclwp itself. For the reuons
diJcuasad previously, th.se c:uea are
limply not on point bac:auu thia rul.
properly trigera Sectioa 404
,urildictJoa baed upon the pl8l8nce of
• "dischuze of dted8ed material." and
argum.nla about the proper acopa of
environmental review UDderSection
404 are th.refore not relevant to thh
·rulemaking. In aay case. for the raasoDl
explained above. we disagree with
CODUDentorathat EPA ancI the Corp. are
limited to considetiD8 only the diNct
effedl of d1JchUSes themselv .. in
implemenUag Section 404.:
4. Authority Umftad to RagulatiDg
Impacts on Water Quality
A few commenton contended that

EPA and tha Corpl could only conaider
"degraaation" ofwatan ofth. U.s. 10
terms of the impacts of aD activity on
ch.mical water quality. Som. .
commentors dtR lor support for this
arpmat the dec:blon of the Sneath
Circuit Court of Appeals IDHoffman
Homesv. EPA, 861 F.2d 1310(7th Cit.
11191).reb. sranted and OplniODvacated.
35 ENV'T Rep; CasH (BNA) 13%8(7th
Cit. SepL 4.ta2). .
EPA and the Corps beUeve that this

comment II .mlnea .... First, the •
decision iDHoffman Homes reUed upon
by some commenton bas since been
vacated by the Seventh CircuiL A new
opinion iSlUed by the Court in this cu.
contains no support for th_ comm.ntor's
argument that the CWA isonly intended
to address impacu of an .ctivity on
ch.mlcal water quality (Hoffman Homes
v. EPA.No. IIIG-B810 auty 19. 111193)).
We beU.ve. IDol'llov.r. that thel'llla DO
support in the CWA as a whole or in
Section 404 for the proposition that
impacts to the aquatic 8C05)'Stemunder
Section 404 U'8Umited to lmpactl on
chemical water quaUty. as oppo.ed to
impacu on other functiODlIUch as Dood
Itorage and wildlife babitaL
First. the lansuase in SectiOD 404

• itself repudlales the Dation that EPA
and the Corpl may only evaluate
impacts of a discharp on chemical
water quaUty. For example, Section
404(c) authorizes EPA to deny or restrict
spedfication of a disposal lite far
dredged or fill material if the disposal
would have aa unacceptable adverse
effect on a range of aquatic system
values, includiaS "abeOom bed and
fish.ry areas (including apeWDinSand
breeding areu)." "wildlife." or
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debe. "normal dnKISing operatJons:'
u quoted above.
As noted above. over the years Corps

diltrid officea bave developed
IOmewbat dHferinS approaches to how
'they J'II8'UIIlethe yarious activities that
produce Incidental discharge, of
dnKIpd material. To sample this
diversity. the Q»rps conducted an
informallUrVllY of .18V8D Corpl district
omces. The Ccnpll8leded the districts
aurwyecI in order to obtaln e aoss
l8Ction or Ukely prectfcea among district

•. .,f6cea. 1baCorp. did not Intend.
lI~, for thl.·tobe. ·~.:ienUfic"
SUI'V8)'steU.Uc:iallyreprel8DtatJve of
pracUcea acroa the country; the Corp.
_ply WllDted to ~tain anecdotal
information l'II8ardlng the nose of
interpretations and practices among the
dlstric:tl.ln the IUI'YI)' the Corps found
that many cIlstrieta cummtly regulate
lOme of the ICtJviti.. covered by lh1I
nale, AlthoUlh lb. Corpa Ja not aWU8 ot
any dJatric:t that ngulalel all the
activiU.. IUbJect 10 the rulemakiDSin
thelllllDllD8DDel that t~ ruI.
dicta .... thereUIaeveral eta that
regulata on. or more of thB18actJviU..
In the AID.1DIDDerUprovided for
UDdertbJa rule.
SInce the Jauance of tbe1990 RGL on

bndclearJns (RGL 90-5). the clJstricta
haft been much more CODI1steDt Inhow
~ resuJate Iandcleulng.1D abe
abaimce of comparable guidance OD
dltcb1ns. clwuie.UzaUGD.and m1DIns.
Ibe earp.dJatrIcu have ahOWD • peater
dlYll'lity In Ihelr regulation of thBI8
activiti ... By IIXIImiDiaglbe iDlarmal
survey resuJu on u acUvity-by-ecUvily
baaJa. thIJ dlYll'lity becomas l'8Idlly
apparaat.
Virtually aU of the dJatrieta 5W'Veyed

regulate dltcbJns actiyitl .. that involve
.aiClecutiDs. At a...t one of the districts
,urveyed NgUlate. 'dItchiDS actJviUei
that produce GDlyincideDtIiJ discharges. ,
'Ibilae iDddental discbarsas ware
'!ljically in the form 0!n':ff:S' or
fiback &omdI= lIlY,Anolbar district les ditching
based on thue AIDe inddaatal
discbarg-. but only if lbe water of lbe
U.S. being dltcbad Ja covered by _me .
type of vegetaUon that the district could
UI8 10 cIu&lfy the activity u
IandclearinR. and thus. apply the
guidanca .in RGL80-5.
Several Corps dlstridllUJV8yed

regulate c:hannelJxaUaDactivities hued
on incidental dlscIwps. Thill districts
tend to focus on thOle cbannelizaUoQ
openatiODl that employ draa lin•. At
least ODeof these districts will only
regulate thB18c:lwmelizaUOD activities
if lbe activity 11conducted in water •
At least thIee of the eleveD districll

ltUVeyed regulate mining ectJviUe. in
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404 juri.dlctlon over th... ectJYltJ...
Th. prectlca of Dot J'II8'Ulatf.n8.mall.
Incidenlal discbarges w.. al.a viewed
by many Corps dlltricu .. consistent
with the tbrust of guidanca de tins from
the late 1970&regarding deminimis
dlschVSes associated with normal
dredging activities. ThJ. precticaled to
lbe adoption by lbe Corp. in 1986 of the
cwrent langue,. in the de6nJtJon of
"dJsc:barse of dnKIged material," wblcb
excludes from regulation "d"minimis,
incid,ntal .oJ) mlMllDent 0CICW'l'iq
durinS normal dredgi"l operations.,. 33
O'R 323.2 (1986) (empbasi. added).
This language was explained in I8V8I'al
pm,rapbs In the preamble to the Corpl'
1986 rule. wblcb aome commenters who
oppose today's Nle quoted to support
their poslUoa. It stales:

By prvvidIDS WI deOnltJOD. the '
Corp. ad EPA bope to lubstantJaUy
reduce the mcon.ilt,ocy amool CoIlM
DI8trid officec u to ICOpeof the de
minimis exclulon fordiscbarges of
dnKIged melerial.
Much of the inconsistency amons the

Corpl diRrict offices on thi. lasue
resulted from the decantralized natura
of the C'mpL Ilemgnizina that
coudltJou ad aituatJODI dlff.r
tremeadoualy acrou the COUDtry.the
Corps CIODfen a luge &mOUDtof
diaCretlou upoa each or ill dJstrJct
qtaeers to operate lba t8JUlatory
pJ'08l'Ul In a reuoaable lDIDDer.Each
dJatdct .. eer mutt tlwwfare CODIider
local and nglcmal {acton in applying
naUoD&)atandarda. lbbapprDida -
eaabl .. the prosram' to remain flexible
enoush to interpret one standard Nt orSec:tloo404 cJe.rly dinIcU Ill. CcIrpI to JeSUlAUou _ that it appU.. towidely

nplatelll' dildwp of dredpd lDIItaml, _..d..R -'onal Deeda and
not Ihe cIndaiIIIu .. lLDred&Jlt6opetVtioM .... "....... AL_I_
c:uaDOt be pedanDedwithout __ Wlblck. • cirCllmtMDceLlD carrying out .......
HowtMIr If.. '""' todeau Ih1r faIlbIck napouibWU .. , dUtriCta IIsve therefore
u. "diad..rp of dnIdaed -1.I!rIU. .. .. had 10Interpret btnDI used (but DOt
would.1D .ffect. be .dcHaa the ...,wallaa of defiDecQin the 1986 ngulatlGD, mch u~.oSec:tlaa 404 wblcb '" do DOt '·d.mlnlmII," "lDcI.deataJ. ".and
believewu lhIiDteat oI~ ''nDnllAl drecfsias operat1QD1" in
51 FR ClZl0 (Nov, 13. 1988) (emphasis rupaDII to ~c ~jecII, altuatlou.
added). ' , ad nglomlDeed811i:ul th_
Whlle lOme In the Corps (alcmgwith Inl.elpletallaaa have dlfIitred IOID8What

lOme commenlon oP$l:th& nale) ecroa th, CDUDtry,
have Interpreted this u . Cmps .beacIquarlen did Dot intllCld.
indicatJq that the Corps dIDot intend to baH the edoptlGD or ..... nryias
to regulate fallback associated with any InterpretaUGDI'1OIcmsuthlJ did not
activity. the Corps bas Dever In fact c:onfBc:t with the Flahi wordS of the
adopted writllD guidance cluifyiDs the ,.w.tlOD&. ne anpa bualwa,YI
scope of this edusian. or defiDlns the piovided .ts dJJtrictJ with the flexibility
term, "norma) dradgins actIviU.. " to Interpnl the Corp.' rtKUlaUon'lO
Moreover. theJ'8 II no expUcit indication Ihat they IDaY be nNISOD8blyappUedto
that the laaJUIP of the Nle, or the varyiDs cln:w:DstaDces.So lonl uthe
explanation statement Inthe preamble, dUtric:ia abided by Ibe nsulatory
.ppUes sanerally to mechaDlzed Ianguap InSectJon 323.1(d). that
laridcleariag. ditching, c:lwmtUzsUaD. Indlcat .. that the term "dJacharp of
or other exca\'atio;' activities In the dredged material. • • d08l Dot .
waters of the U.S. M disawed further include deminimis. mcidenW.aoJl
below, an infonnallRlJ'Vey DC Corps • movement occuning dwina normal
districts sbows that. in fact. the dU;trida dredging operetJoDS.,. dJstrieta were not
bave varied iD lbeir approec:b to prohibited from developing their OWD
regulating activities involving only operating interpJ'8tetiOnJ oClOdt!
incidental diac:hargas. indicating tbat minimis." "incidental.'· and "normal
the language of lbe 1986 rule ud ciradgiDg operations,"
praamble was nol as de6niUve u IOD\8 Today', rule aims to rectify the
commentors bave suggested. ambiguity inherent in the 1986 rule'.
Today'l Nle therefore represeull lb. lltallllmenli on "de minimis IOiI

first time tbat lb. Corps and EPA bave movement" ad "normal dredging
clarified lb.~~ing of ~e te,?D operations," .&sI:.bimakiDg It clear .. t
"nonnal dteagmg opereUons, wbicb th. exclusion from Section 404 of
"'e bave du6ned as: "incidental movement" of dredsed
C:et!~;nllfor nfWiplion to rtlWi~ . material ODlyepplies to such movemeot

MIl6nof file UnitMIStates•.. thet term I. oa:uniDS in the COWHof "nDl'lDa)
C.5D~ in P~:1JZgorlhis c:h.aptet. wJIIl dnKIging operatioos": all otbar
proper authorization fromCoqreu aadlor incidental disclwges of dnldpd
Ibll Corps pwsuaat to Part 322of thi. material UDderthis rule caD be.
Caeplll:: however. cbi. lI~plloa is not considered a dilCbarp of dredged
• pplicabl. to dl'ttd&i"8 adMw6 ill -clandl. ...••_..:_1 ~laled under Section 404.u thellenD iIdefined It Sedioo 321.3DrdW _ ....uu
Chapter. (ElDpbuis Idded). Second, t ay's Nle for the first time



developen who seek to convert wlten
Orthe U.S. to uplands without being
wbject to the Section 404 regulatory
program a. previously administered bJ
the agencies. Aa the Suprame Court
recently provided in Rust v. Sullivan. _
"agency. to uS88e in inrormed
rulamaldDs. must consider varying,
InlerpntaUona and the wisdom or its
poUey DO • continuing basis." 111 S. C
1759.1789 (1991). quoting Chnronu.s.A., Inc. v. Natum/ Resources
Delena Coundl.ln,c ••467 U.S.-837.
863.:.&1.104 S. Ct. 2792. Tbe Court
further axp~~ed that esenci,es must be
provided the DexfbiUty to " 'adapt
IthelrJ rul. aDd policies to the demand:
of chanM c:lrcumstanees.· .. Id.
Such Chin8ll. whether dramatic or

.lisht. must be consistent with the
authorizing .teluta and be hued aD a
.. 'nuon8d analysis.· .. Id. quoting Molm
Vehlde Mfrs. AmI. of the United Slates
v. Stotfl Farm Mutual AutomobUe 1M.
Co••483 U.S. 29. 42, 103 S. Ct. 2856. '
2866 (1983). The Corp. aDd EPA both
atroJll}y beUeve that the ngulatory
mancfalel axpreued in todiy', rule ere
wlthlD the aUthorlUes provided to our
: .. PUl'SUUltto Sectlon 404 of the

Wa .. Act. Furthermo .... w. feel
that. to whatever extent toda)". naI.
c:onatitut .. a chanae of previous
prectlca, rucb a cIWlp iswariuted. for
the I'IUODI we bave .xplalned 1D the
preamble. .
The Co~ regulatory program over

the YltlllSwr-d to be remarkably
adaptable to 881 that hu occUrred
In our appreciation of wetland functions
aDd valu .. and In our increued
undel"lltaDdillB or the eflects or certain
.ctfviti. on wetlands. Ever .inee the
(Arp. wu 6ntBiven authority to
regulate dllCbup. or dndged Dr 60
malariallDto waters ofthe.U.S ••the
Carpi ilDCIEPA have been shaping and
de6nla8 the nsuJatory program with
the hroad disaWtion granted to the
agencies by the CWA. Today's rule
embodi .. many changes that we have
sradueUy adopted through Ie.. rormal
guidance over the past two decades. and
incorpo ... tes lOme rafinementl and
clerification. to our policy that are long
ove~ue. '
In anta1n raspects. end (or every

(Arpl district. today'. rule win bring
about change. in our previous pnctice;
however. w. believe that INch Chang..
are WlJ'l'Ulted in order to ensure that the
SectIon 404 program can effectively
protect our aquatic nsources from the
desndation that can result from
unregulated mechanim landclearing.
ditcbiDg. clwuuiUzetion. and other
excavaUon activities. ~ discussed
further below. w. baveteamed
inaeasiDgly over the lest decade bo_
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that pUlq of beeI. bnWa aDd Ilumpa
with d.mJlIimh unounte of IOU
attached or gathered in the pitina
o.,_.Uon did not neceuuily conllitute
• SectJoa 404 dbchup ual... Itwould
totally or partiaDy 611 in ,lough. or leval
the lind. the RGL also statid that the
fillins of dump hole. I. normaUy • de
mlnlmJs d1Ic:lWp because of the de
minJJJIU neture of the InddutallOll
mOYltlD8DL
EPA aDd the Carpa acbowledse that

th.lnterpntetJon of the .ppUcablllty of
SectJon 404 tei mach.nlqd lmdcleariDB
dviU. contained In the .. two_ller
RGLI wu more narrow than'that
reDected iD today" regulation. RAther
than view today'. rule u • aherp
deputure orour put poaltion. hOW8Yllf.
wa beUave that tJi.... hubeen aD
avolutioa So the qend .. ' treatment of
mech'n'pd laodclearlng UDder Section'
404. wblch hugradually hrought mora
aDd mora machInized landcleeriD8
acUviU. under regu1aUoo by the
Sectloa 404 program. The 1982 RGL
mOlt nmowly COIIItrued the .
appUcabWty of Section 404 to theII
activlti .. wblle the 1885 RGL
~ addltiooal c:IrcwDItaDCIII
wb_ mw:h.nIMd lIDdclearina would
trigpr SectIon 404 juriIdict1aD. Flnally,
almost three )'8UIl8o. the Qups laued '
RGL 80-5. wbleb toOIc the position that
meb,",'. laodcl~ aCtIvltI..
pnerally UH'8pIlalad under Section
404 becauae they result In the . .
redeposition of Cindged material.
Today'. rule is therefore entirely
CODSlItat with the gulducalaued by
the ~ iD 1980.
ThUl, wb11eour pOlfUon hucbmged

over the COurllor the last decade
reprdiDs the appUcabiUty of SectIon
404 tomKbanized landcleartns
.ctIvi,u ... we do no~agreewith_the .
COJDIDIDton wbo USU8d that today'l
rule is aD "abrupt" m.... 9f our
10ngsteDd1DsposiUon. The
Interp ... tetioD of Section 404 contained
In the lUldcleering portion of today"
nile is th',posltion that hu been tabn
by the Corp. since 1990.Thb position
reDedI. moreover. th'sraduallaaease
In our appr8ciatioD of the aavare .dverse
environmental efl'ectJ associated with '
mecb·nlm landclearing that baa led us
to conclude that regulation of th ...
activiU. under Sectloa 404 II
warranted.

Even Ifone wera to conaldel' today',
rule an "abrupt reversal" oIa
IODplUlding .gency posiUon, bowever.
the Corp. and EPA beUev. that such a
change II warrented in Ught of our
iDaeued understanding or the .. vera
uvironmentU efl'ec:b oftu auoci.ted
With the actlviti. covend by th, rule.
aDd the inaeulD8 IOp~caUon of

,.,..

the waten of the u.s. Two of th ...
diatriCb an currently reguJatlag the ..
activiti .. in virtually theume maDDer
u they wiD .,. regulated under Ioday·.
rule. Other districta only regulate
m1ninS activiU .. U the material
ramoved i. in water. Vet aDother di.trict
regulate. the dilCiDS of peat bop. wbJch
fa nqu1nd 1D the_mJ.o.iDs of peaL
~ explaIDed above. mecbaD'pd

ludcleeriDg II being regulated la a
. fairly COoaisteDtauum.r byall earp.

distridJ dueln luse ~ to the ari..
of ragulatmy pldaDce letten that hava

. beau lasued by the (Arp. over the put
decad •. Th .. fa. however. ~.
!ncoDJistaDCY'!Dhow tha mOlt r.c.Dt
RGL (RGL90-5) Is curnDtly balq
appUed by lOme distrida. At leut oDa
district. as axplalDed aboVll.wU th.
RGL 110-5to iegulala cliIcberpa -
lnddutel to dfichlng. u long u the
..... hal 10m.type 01vegetaUon on IL
Some depee 01InCOlUlatelu::yaalcms

tha (Arp. diltricta'ln ..... tJ.as
ditchio8. c:Iwul.IizaUon. m1nfns. aDd
even laodcleariDg is therefore evident la
th.l'II1I1t1 of our 1UJ"V8)'. 11la Corp, wfll
,raacWyCODCede thatct=caJly fI'IfJrY
distric:t will have to 10m.
Dumberofthalr'~tory ~ to
c:onfcmD to today', rule. Hownar. the
allepUon that todaY'. rule npnRDtI a
sudda aDd radical deplltul'l from a
loaptaDdiD8. of6c1&llntarpntaUDD of
OW'Sactimi 404 nsuJatmy )urlldictfoa
aub8taDt1elly oventalal th. cue.
Comm.nton 'pedflcally dted leV.ral

RGLt on laodcleeriDg. tha only writteD.
national p.idaDce th. earp. b.U Juued
conceminS any or the .. actlviU ... u
evidence that the Carp •• by
promulsatlDs IhiI rul •• anesadly is
drutic:aJly departing from put apney
po.ftioDl. The commenton focu.Nd
mainly. on the RGLI that wa... Iuu.d hy
the (Arpa in 1982 and 18SS that'more
narrowly CODStnJedthe extant to wbJch
mechanized IUldclaariDg 8diviU.. '
would be subject to Section 404. RGL
82-5 ltated that Section 404 did not
cover "(mJiDimal '''de miDlmls"
movement or dirt. inaDd or IlIIl!,
incidental to ",moYaI of plantiD8 of
vesetaUon." Under thi. RG!.. wch
activity would be covenld If
"accompanied by a Iud levaling
Opt¥'8Uoowhich altem the t~blC
features or a 'water of theU.S. •
signi6caot movement or lOll" Aft8r ,
dadaion wu wued by the 5th CircuJt
in Avoyalles. the Carp. tuued RGLas-
4. wbich provided that mechanized
landc1euiDg ectirille. required.
Section 404 permit if "the activity
would Involve burying IOSI or buryins
bum relfdue. or totally or putially
Silins in .Ioughs or low areu. or
levelIng the land." Thb ReL alto ltalad

')
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Commantofl' expressed merDl
concerns with this .pproach. rust..
co:::tmentors &r!Ucd !hat the tenns
"mechanizad lanC;ciearing.,'· "dltchir.~."
··chlinnolizstion·· and "excavation" are
vague. and therefore do nat provide
clear guidanca to the regulated public as
to whether lbeir activities would require

1.Public Commants IUldChang!!;; tQ
PropOS&dRule

C. Presumpl.ion That M«honiud
LtJndcl~ring. D;t~hing. Chonneli7;Gfion
and Other &covotiori Result ill .
Discharges .
Tnl' prod'osed rule contained langu3ge

thaI woul hsve estatiUsh£d an
irrebuttable pras:,mption that
m~~r.i%ed landclusring. ditching.
channeUzaUor. Dr other exca\'a!ion
e:ti\'ities in waters of the United Stat~
result in the dis:barge of dradged
m:le:i~l (prop:!Slld 33CFR 3~3,2(d'(2t
and 4"erR Z3:,2(eJ!2J).
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mechlUlized landclearing operation to mltis.,., .dverse tln\'ironment.l.ri.::ls.
regulalion. PwlIuant to lodey', nale, Pr.coalnt .." Ian untaual and r"lcliveh'
thltSO lendcl!lDnng activities punued by rare type r.r wedsnd found 0:;1....in t!1I:
me devttloper would certeir.ly dCltrcy Southe.,.:. Owinr. :&!tlr a,;ic:t:occ te po:)!
or degr.dE the \Yetland!; anti m6re:or;, drslpG!le and abWlda.~. r"lnf~n.
reauire Se::tion 404 .~thOrizal'(lD. pocosi~s lypic"U:' s!lrve i:nriJ:ta:l't
Second. the developer per(o:med two vllttsr qualil}' and grouna""elo:- rechltr(i!1'

t)-pe5 of excavation act!vities in the functions, and ofton nTO\·ide b:;;,iIGt icr
wotland •. HlleXCllvated some areas to r&J'II plants and animals. Be::luse of th(t
create naw ponds and excavated s:lpnisticated me:hcds lIzr.pioy~d. tlds
drain.s, ditches. Tne excavation we. developer WL'I able to evade re,;:.amation
performed U5ingdngline, (in the under the Section 404 prolU8m while
ponds) and backhoes. which had sealed destroying tilese ecoiogicelly ~8luliblo
buckets. The soU excavated was eimor wetlUlds. ,. .
placed directly on uplands or placed in . It is cl .... that llie methods used by
so.led containers restlDg on the beda of 1he-developer were expressly chCJsen
4·wbeel drive and ~wheel drive tnaeb because.lbey would noid triggering thot
or pans. The excavation. lor the most need to obtain. Section 404 permit. The
put. wu performed in such • mumer developer"' representatives me;
that only clrippiDgJ from the buckets of repeatedly v.ith the ltaff at the
the excavation maChinery were allowed Wilmington District to determine what
to fall back into the wetland. the District believed wu. the exact
Using computer modelm,. lbe. extant of its regulatory jurisdiction ever

developer's consultant determiDed that watland excavation. It was only after the
by excavatins dJtdles four feet deep developer wu confident that it could
evel)' two hundred feet. the wetlands in sua:essfully evade Cmps regulation Iba'
the first conversion area could be • it would proceed with the Dext
drained, eUminatfnalbe presanca of destructive portion of Its operation.
welland hyclrolosy and'walland ItIs prad .. ly because ofoperations
VegetaUOIl, and thereby muovinS the like this development that the Corps
..... ~m Section 404 juriadlction. Mer and EPA hav. decided to promulgate
these ditch. were completed and the this rule. At ODe time itappeared to be
water tabl. had dropped suf&dently. sufficient to base the regulation of
the Wllmlngton DisIrict .. leased the ditchlag on aldecut maletial. This. as
tract from jurildiclJon. The dltYllloper weD .. other .lmilar projects, have
used this technique in aeveraJother demonstrated that this Is no longer the
tracIs wblch were also later released CUll.It tha Corps and EPA U8 to
from ~sdiction. perform their assigned missioD under
The de\-eloper also excaveted meny theCW .... "to protect and restON the

.C1'8S of the wetlands in order to create chemical. blolOSlcal. and pbystcaJ
approximately eigbty.five acres of open intesrity of the waters of the U.S.•'"we
water ponds. He also inundated believe that modification of eutier
portioru: of the wetlands aaaage to practices and policies is D8C8ssaJYand
creale addJtional open weter ponds. The appropriate •.
work was accomplished by constructing
wooden piers that the Wilmington
District did not find to be an activity

- that was NgUlated under'Section 404.
During tne course of the ricavati~n

operalions. the Wilmington District
a~le:mincd ilia! these activities we:1!
not subjec; to ~ulatior.. B~'usinF,
so:.le£!buckcl$ ana contDinertnl~ks,L'te
dO\'el~pcr was able to substcDti:lly
r&duc~tbe r.rno~t c;! drod~~ material
beins rode?osiled in the wotbm:!.
AltdlJu~h the WilT.ingto:t Dis:rict later
adopted a m(1te 5:.ri~ rositicr. r(:Scrd!ng
excavation £cti\-ilier. in wetlantb, thp
Di.._--:ctiniti61ly determino:1 thet !t
wculd not requite the daveJopC!rto
socure a DermUb.i:!sodon th~
"cinpp.:ng,,·· aiCT.1g.

As £ resull cf this IiP!mltiOr.. ,,"undreds
of aQ'er. cf t'!.. ~·i:onmciltaUv va!ua~le
pacosi:. wetlands have be4!nconverttld
into a reiidsnlia! .:If'velopment and a
@;llf COI:l1i8 without bei:ag re~ulated.
eUminating op?ortunlties to avoid end

th~ activities can Sflverely impact OUf
nfti.un·r, tlGuatic relOUJ'CC'.and we
the:1l~'o ~.C\•.' todr-v's naif' a. an
imponl!n: mtu:.n:: of ..::Waving the
oi,ie!:ti\·..~uf 0,(1CWA te ":e;;I"", end
mc.inl~jr tner d.omiC6i. po)'sical and
blolog.c ....: \r.l~:i!r"o!those reS:lUl'OOS.
Tnl! IOpP.f".iiic .~cts of the CDM thsl led

10 the iniuation a! litigation i:J tho
Tulloch lawsuit provides a (UKphic
exampla of l:ow mechanized. .
Jondcfe!Jriog and ditching actJVUles
advl'l'StIlyafflICttile. aquatic
envi:onment. and cf the inequities that
have-resulted unaer tha previous
policies f~r retlulating tiJlt:'e activities.
nUI.(41ct5 in Tulluch help demonstrate
tbo:necessity ofthi.; nale by revealiog
how Ol'lltldeveloper with the technical
e,,-pcrus. and financial reaour'CIIswas
able, under past asency policies, to
avoid the requ1J'ement to obtain a
Section 404 permit for environmentally
ciesuuctive activities in waters of the
United Slates.
Tilfl TullochCIIS8involved an 1800

acre development project in Naw
HronoverCount)'. North Carolina. called
the Pembroke Jones Par ... In 1987. the
Corps determined thel about 100acru
of the slte were wetlands. lb.developer
pe:formod n1mJerous acthities in the
wtttiomds that "dllsUoYecior degraded"
them. yot theWilmington District
repeatedly determined. based on their
undorstccding of the polities of the
Co,..,.. U.a: the! da''elop.r's activities
SilOOlJd nol bs t8(Eulate.dunder Section
·404.

Tae dll\'e!:lp£: originally appJied for II
pt'rrnil for dicl.uJitll as.o:ocia'edwith its
c!f'\·lIiopmsr.:.bUI witbdtel\' thtl
a!'piic:atiol, ra light of ceneerns among
the Corps and rescu..~ attendes about
the sitlmfu:!lD1 ad"!!rse sfie:::ts likeiy to
0- C.l;:s~::nr to'!!! dE!vE!~op::ten:.n:e
de\·l:br.:lr SUb!>4:;!lIm:l;o'me, repeatedly
,,·:~b111::~"li;min~'t~Di!!!i::!01 the
c..::!rr~,pr'~s..ntin~:1 ,,:~t~· ;ur
C!l:U5t:u~l..g ell" s::r.t,~p:vr,::t wi!hou!
d:~Ut!t!~hl obtr.::: ~!.~..:tior. -!!ri oermi!.t:,.~..!nf d!''J-:!upc,:, la:::i c!':l:ed ·1r.:Jch
c: 1..... Wt:l!Aa;c. .::rt·~':!Tb.i ~.!'I'
- ..r-"'~uh :'e~ -,\L tI~"'::I" 15 ve"-·~'Icn~.."'.":.:..: :~:*.~,_......L •• ~: '_: ~ ...

... 1••• .:.1 .:!,,_f.:_ o:.r:h·,\, llnun~o .•
r-i~::r::t :.! !·;·a.'.='I···~tL -:: !'.:r~!' t.'te
.. 4_, •• 4 : ,~;' ~, t:~..\~.':; '!:! ~~.~\·!.~!~~tion
.:.:.i. .... ;:':..a !:~t ,~~.:O:;~~:'::-c!.! !rifle!.this
&..:;~;~~,~;~ •.:: .:~. r~q~:!i!~5;.'::tl09 404
;....~r :i~..,
r :Jt.t~:_.itl~'I·c. ~:!".i:,:'4!,; were

:: _::....:"~:,;l:';~~ ::.C' J.:r,,~.ulg1::D:1or
I~_..: '. ~~ t;;!t~""i:._::,·ili~ ~'outQ
•• '-. , '4-';·':11 !....:c:... U·d.....-.. ..-.~ _,.o.' iI". C~!l'''.!:••' .~...r
L•. :.:1.. ;...:~"._-:- _'._ :, ....Q!rt rb!l::r.g
r.;::~.• !I. ru,,~,c f U.. !rt'cI:;"';: tile}' wore,. ·f.'" ~j !tO~l tho r=:JLJn.!.in IilU! of
i·.···~:.".·;J...:dCCil..~!;U;i:!i!discba.::e of
or: ':~'ed moteri31 tillt \\'ould suhjcct the



fallen VIS.tatiOD with a buHdazer 01
limilar equipment). then a pennit
would be required.
UnUke certain commenlors. howe

w. do nol .... d SaveOur WetlandsI
holdins that EPA and the Corps are
pl'llcluded under the CW A (rom
regulatinslandcleerins unless itWOI
result ina conversion of Wilen of th
U.S. to uplands. Thll deCision did nl
construe thl 1C0pe of the .sencies·
~tulory luthority under Section 40-
but rether turned on EPA~Iand the
Corps' ·regulatory definition of disclu
of dredpd material. The court held tJ
the .ctivities in thlt case did nol
conatitute I disch_rae of dredged
material under the egendes' regulltol
definition because the activity would
not convert wetlands to uplands. An
activityUlvolvinS I disc:harp of
dredsld·ml'eriallubject to lodey's ru:
however. would require. penilit if it
would destroy or degrade I wlter of t}
United States. W. do not read Save O.
Wetlands .. Iddressing. inmy respec
the agend .. •IWtutory euthority to '
adoptth. reauJatory Ipproach .. are
takiDg ben.lod .. d. di.court up.......
noted lD Ita opinion that Coosreu l.ft i
EPA and the Corpa how to define the
term "dncIpd or fiU materi~. to Id. al
847. -
2.Description of Macbaniied
lAndclearins. DitchinS. Channel1zatioll
and Other Excavation Activities
Tbel8eudes provide below I detan.

descriptioD of the .ctual proceslll
Involved inmechanized landclearing.
ditching, cblon.U:z.etion and other
.xcavation. Thil discussion IIlntended
to be flJustrltive of the major typll of
landclNring and excavation techniques
currently uaed, and II not lnteuded 10bI
exhaustive, or -Umit iJl any lDanner the
1C0pe orapplicability of th.5oahule.
-Weare p~iding thil,descriptioa iD .
order to illustrate the manner in which
these types of Ictivities cause inc:idental
1011movement. whieb resulta in
addition, or redepositioRl of dntdaed
material.
, a.Mechanized Jande/earl,.,. In the

mechanized landc:l.. ring process. the
eddition or redeposit of dredged
mlterial can occur .everal w.ys. For
.xample. implements used lo the
mechanized landcl .. ring process are
scraped Ilon8 the lurflce of the ground

_ or pushed into the pound and then
mov.d througb the soU. u.u.lly by
buUdozers or loaders. Brushrakes.
rootnbs, chunbakes. disc hanow,.
root piowi. rippen. bulldozer plows.
and many types of shearing blades are
c:harecteristic of the type of equipment
which operate in this wey. BrushrlbJ.
for example. have tin~s wbich aaape
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Several commentors stated thlt the
term "mec:hanlzed landclearios" daould
not bedefined to Include operation.
sucb .. the moving or cuttiDg of
vegetation wb.re IL. activity occurs It
or abe.... thl lOiV.. diment line. Some
commeDton wanted the Corps and EPA
to c1arily which landclearing ad.lvities
will be resuJated UDder thi. rula. We
agree that not allmacbanized operetions
lDvolvlDsthe removal of vegetation iD
waUandl and other w.tan or the Unlt.d
StaIB should IJe nguJated ~UII not
allth ... op.ntionu .. u1t lD a.discharge
of dredpd or &Umaterial. ~ .
Ia ... potl .. to th ... comments. the

definition of dbcbarg. of dredsed
material in th. final naI. expressly
uclud .. "activiU .. that involve only
the cuttina or removing of vegetation
.bo....the srouad ('.8 ••mowiq. rotary
cuttinS. or chainaawiJigJ whent the
.ctivity nllther substaDtiaUy disturb.
the root l)'Stem nor involv ..
mechanIzed puhfnS. drlging. or other
IimlIar activities that redeposit
excavatad 1011material." Under thi,Ian"", a dlIc:lwp oDlyoc:cws when
m..... JItd landclurinl act1viUas
occwrinl in waten of tb8 U.s. cause
lOlls and oth.. excavated dNdpd
materials to be added or ncI.posited In
such wat ... So Ions .. all work OCCUJ'I
abovesued level. and root l}'It.ms are
not llaUy dlaturbacl.1he cutting
of vegetation. whether UliDI hand·helCJ
equlpment or equlpmant mOunted on
heavy machinery, would not cause ,
either th. addition or the redeposition
or dredpd material. For example.
mllintenance clearing of existing
powarllnes and chippiDg cut wsetation
iDplace or shearing vetetation .bove
thelOilllne where the v.... tion " not
subsequently windrowed or otherwise
pushed would not usually cause I
~ reg1,Ilatedund.r Section 404.
Seveial coQ'IInentors. however. ,

appeared to USUe iIl.t maint.nance1)f
utili!l;::;rridors would never result
in a e of dredsed or fill _
material. These comm.ntors dted the
decision or the Fifth Circuit in Save Our
Wetlands,supra. which held th.t
cutting of trees with a chain .. w and
windrowing of the vegetation did not
result in I dilCbuse subject to Section
404. AI noted above. tad.y'. rule
.xp ..... ly exclud .. from the definition
or··dfsch .... ofdredpd material" the
cutting of vegetation lbov. the ground.
Under todlY'. rule. ifvegetation i.cut
above the .urface and then lifted into
windrows without causing redeposition
of excavated meC.rill. then no Section
404 permit is required. If.however,
windrowinJ II Iccomplished ia a
manner that would redepOSit dredged
material (lor example. by pushing the

a pennlt under the rule. CommaDton
uped. moreover, that the asende. bad
not presented factuallnronnation in
justify the conclu.lon that the ..
activities invariebly result In discharses.
They conlended that it fl po.. ible in
lOme cases to conduct lOme or these
activities without causfns my rallback
Drredeposition or dndpd material.
Ia re.poDH to th... comments. and In

order to enaUfl that the fiDal rule Is
clear and understandable. the Corps and
EPA Have made cert.alDc:hanses in the
6nal rule. The Ipnd .. have deleted the
,proposed rule lanpse thet would beve
established the ine.,ultabl. presumptioD
that the Jilted actiriti .. Will ruult in
discbus. or dredsad material. AI
explained in the preamble ta the
proposed rule aDd explaiDad further
below. we beUeve that ItIIvlrtuaUy
impolSlble to conduct mecbenind
ludcleariDg. ditcb.ias, cbannelizatioD
or excavation iDwaten of the United
States without causfns Inddenlal
red.pOlftion of dreqed maWial

+ (however small or temporary) in the
proc»lI. However. the ..... dea cannot
Jule out the poaaiblUty that. lD I blahly
uauaual cue, or with Jloval tKbnoTogy,
ODeor more of th ... lCtivlU.might be
accamplllhed without such a dllCbarse.
Moreover, since the aaad'" _
juriadictiOD ov.r I ~ activity
can only be tria"" by tha preHDCI or
a cliJcb&rs. lD the specific cue, the
IS.Dd .. declined tomab • categorical
6ndiDSin this regullti~ that the listed
Klivitias .Iw.ys result lD clisc:IwJes.
That determinatioD, by Its nature.
depends on the Cacti of a Puticular call.
However. the asendultJ'ongly
admonish any party conaiderins
coaductinsany one ofth ... activities
without obtaining I permit that they
mlY be proceeding .t the riak of -
vioJaUng Section 404 alnOl, under
today', rule. a pennlt " required in any
case wh.re any indd.nlal redeposition
of dredpd material (bowever small or
temporary) is cauaeln connection with
an activity that would destroy or
degrade waters of the United States.
unless olberwi .. ~xempt.d under
Section 404(1).
Because this rule does not make a

finding that mechanized landclaaring.
ditching. chlJUleUzetion and other
excavation will always IUUllln
dischuaes. commentor'. concems about
the factual IUpport for such a finding
ate no longer relevant Section C, balow.
however. provides. detailed
description of how mechanized
landclaaring. ditching. chann.lization
and other excavation activitie. can
relult in the redeposition of dntdpd
m.t.rials.

D
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bucket is11l1.dwith loll or secliments
ad Ul\edfrom the water or orr the
ground and dropped or sldeca$l Dr~
adjacent grounds or into ,"ohideli ~'i:.I;''''
Ills moved to another dij:?osal site
B;acbt dntdsiDS fo::-ditcbing and
channelizatior. projects is commonly
done with 8 dzagline. Draiil!ines. or GUa!!::"
equipmant ofthi': 1:inc!.operate by
dropping the budet into tilt! scll or
sediment and then drag~ing it throlOgh
the soU or sediment until it is filled_
With a dipp.1r. as wJth a backhoe. a
bulldozer or 100dor p;Jih9S the scoop 0,
~hoe throu,h the soil or sediment in
--order to"fi.l up_the diPP8:. The dipper '
is tha:i moved off the beu om and the
collected sediments dis:>osed of as the,'
are with buckets. ,- -

MaDy ItrHm dianneUzalion D~'~cts
are aa:omplisbed by usin~ a bUlidoze:'
to pUBb uaimaats. including cobble,
gravel and I8Dd. &om e particular polnt
in the stream to auothr.locaUo:t. To
complet8aucb work. the buUdo%l'r
blade Is lowered Iota the bottom of the
stream and then moved in a forward
direction which results in the pWbing
of Adiments to auother location in the
st8llDlor to an upland area.
Because of the pbysical processes of

lOiI mOY9Dlentlaberent in the act of
dredJing.the use of bulldozars;
,draSllniS. dippers. and baci:hoas. or
other equipment of this kind v.il!,
except In UmJtad situations. result in
some additiou or redeposition of
dredged material, nae addition or
redeposit of dredged material occurs as
soils Md I8dimenls are piebd up and
moved duri118the excavation pl'OC8SS.
For UBID~e. wben a dragliiie or

backhoe is d thro soils or
sedimenl5, su soils anTsediments are
displaced and redeposited to various
distances from the iniUal excavation
point"" the implement used in the
,eiu:u:ation p~Rathan; the dredged
material. This Ame type of -
displocement and 18depositioo or.curs
as a bulldozer pushes sediments duringa sln!am channelization project. Also.
",hen the ciragline or iJackhoe stop,:
moving along the bottom aud tile budee
is raised. edditional additions or
redaposils of soils or sedimenlt; occur as
such malerial ra~ls&om the bucket.
1 be cull8!'hued dredge is the most

commonly used bydrauUe dredger. It
oper8tk by winG a rotating cutter to cut
into the .. dimen15. Th. rotating CUller
is .Uacb.d to a luction line "'hieb suds
in the mGtenal as it is boiog cut.
Typically. IIcutterhaaci is ustsd to break
up tho _diment and mix it into a sluny
IUJdlbeo pum? it through a pipe to e
disposal area, Ar. the euttemead moves
through toe boUo:n. it pushes th.
sediment arot:nd Thtl addition or
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bee Iplitter uses a V-abaped blade.
which b usually about 18 to 20 reet ill
lenath. Aa the tJwe pUibar ar bee spliner
knocks the lr88 down" the rool5 are
usuaUy ripptd up out of the ground,
Any roots remaiDi.ng are then typicall)'
removed &om the ground by the
buUdozar', blade. Nat all equip meet
used to remove trees disturbs root
systems. or pUlbes. dngs. or otherwiA
er;B~be: aD activity which results in
a e of dredged material. Some
tree &bears ar tree pinchars. for example.
may be operated in IUcb a mumer IQ
that lbey do nol CIIusa a discharge or
dredged material.- provided 'the
vegetation il cut above the ground whil,
leB\'in~ the lOils and rooa intact.
b.Olldring. channeli:uJtionand other

aCU\'IItion. During excawUon. matsrial
in either a solid or S8mi~lid form is
removed fror.t the wataa of the UDited
States. A5 mtterialls IIXCIlvatedfrom the
waters of the United States. the addItion
or redeposit of dredged matarial occurs
througb soil ar sediment spills.
drippings. aud moving or displacing of
sails and udimaDts as the dredging
equlpmaut moves through the soil or
secumeots.
DitclUng aud channelization are two

types ofaxcavaticm actMties wbich
often ClCCW'in wvtlancb aud In other
waters of the Untied Staw. /t$ we usa
the tanns bare. dltcbina is~ act or
creating ditches (i.e••tnacb.or
troUBhs) by excevaliDs th.earth.
CbannelizaUoD is the modification
made to. within. or adjaceDt to au
existing stream channel. as well as the
18routi118of a steam cbaJmel. Both
ditching and chanaellzatiDD are usad to
convey weier. often for inigatioD or
drainage pwpOS8S aud can be
aa:omplished by using the ssma
equipment.
Most ditching and channaUzaJjon

. acUvitIas are ctompltSbed lIIing
excavation equipment bf'som. type,
which is usuaJiy characterizad oy the
use of some form of budet or lCO:Jpto
excavate so;J tmd sediment. •
-MechaniaJ dredging equipment

typically conSists of. backhoe, a
bulldozer. a dipper. or a buckel. A
backhoe is a boe-type or pull-type
&bovel usualiy ettached to the back of D
front loader, A bsckboe, wbich sbovels
and then lifts soil or ICldiments from
waters of the United States. is often
used during tit!! construction of ditches
or far .ue.u:. channelizaUon Prolects. A
clipper and bucitet oparate at the end of
8 boom.wbich is attached to e cnuut or
oilier vobiel •• Buckets are suspenolld
frorn G cabl. and dippers are fixed
directly to the boom. TypiCllliy. & enn.
drops the bucket into the soil or throUSD
tne water column to the bottoln, Toe

b.dow the gnJWJd level to sather and
stockpile slash and loose rOck:
chunkral:es heve bowl shaped blades
iMqusnlly up to two feat ar more in
dlSlfa8tsr. which cut into the ground and
C;ufithe soU: dis:: harrows knock down.
chop lin:! parti!llUybu.,. weeds, brush.
..,d sma11saplings hy using CODcaV8
dise, two fuet or more in mlllDeter. with
sharp scalioped edges; root rU8S
remove roots and stumps by UIII of a
fClrk-Ukeblade pushed through-the soU;
sh..a~illgbladu are uactor-moWJted
shaats wbich canweigh up to several
thau5end pounds and can mova large
amounts of dMJris. loil and roots If they

, CClmoved al,JOB the s~ofaca of the '
flrowui. fUpplirl and ci~P'flows are
::;t:~i8i':along below the soi surface to
brp3k u? hard pAlas or other stiff lubsoil.
'Ilie a.~ weich aUacbei them to the
[,:JUanar or loedar drags through the
$::Iil scriac£, mo,,-ins soil aside and
thereb}"cau~:nf! a discharge,
'When the implements used in

r;leciu.r.iztJd lancciearmg mova along
Wool ~~unQ or tb.-ough tile soil. they
serspe, pk.k up. movE'or atherwise
c!isJllacudabris and soil (inclucing lear
laltllr ..ad humus) and usually have a
Il'voiing effect on the ground by moving
debris &om higb areas to law areas.
Wlaen soils are pIcked up. moved. or
Cltllerw:sedispliu:ed. they are added or
redeposh&::I.to waters of the United
Snl1t!Cat \"L"iousdistances from the
eXCll~'l!ti:mpoinlas the implements
used in the mechanized landclearing
pro::e!;E movo th.-oush waters of the
.Uniterl States, Durlng the cUscing,
ti::in,.. 0::' n;.kinfl:process. for example.
!'!'Iii "'II! ridl! in fnmt of the dis::, line.
er :ak.~ it the cii~ tine. or rake S::r8oes
::. ~n~traees the ground. resulting in a
d:3plucement end ndeposiling of soils
end sediments.
The addiU:Jn or redeposit of dnKiSod

:::ai!l:ialal!lo occurs wben equipment is
.;,1II:f COkncr..k00"'0 tnIaSand rip up
~'';;::S)'Stem5eV8:Iiltbe aquipmant used
rl...e;' net. in i:se!l, scrape aaoss or
~.'n!llmte die Rround. Wilen stumps ara
;;t1:I~.1cut o! the " .. ters of the United
t'£!!.~ttS,soils and lemments ere added or
r~a!!p05il8d beck into the weters of the
Vr.lll!d States. Also. boles and
:h',:noS5io05ilra created in the ground
"·:llLi. an>typically filled by using the
n.!,:cic whleb removed die trees and
:h!llr roots.or subsequently by other
'-bh:::i.~0;'equipment This filling 0:
~oi".I!l:lihDn would CDlI$tiluhta
l:::~!a=ni:;:in addition to thsl "'hlch
;:.:cu._,,; ay tbe removel of the stumps
:'l<::;&!'e:\'e!O_TI1Iflpushe" and tree
5?hUllfS ant exa:npl'" of equipm&nt
\\ m:;u normaUy operate in this wa~·.A
II"" I,u,;;her usus • bar mo:.!nted to the
::.•.•!of a bulldOZllr or loador while II
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...... that convenloa ora wet1aDdor It will be degraded. The.e comme,
oth.r water oCthe U.S. to anoth.r type did not belleVl I mere change in
of wat.rorth. U.S. (e.g.•conVlnlon of VlSetativecomposition automatica
a wetland to open water .uch u a lake) results in degradation. AI a m.IUlS
does not necessarily "destroy" • water beUlr clarifying the term "degrada!
oC thl U.S.•• uch I change could iACact .. v.ral commentors suggested that
"degrad." Ul area by .dversely alTecting definition nf.r to In "Identifiabl.
et Jeut ooe ofth. aquatic function. oC adv.,.. elfect that the proposed.eI
the ate. AI diacuued further below, II Ubly to hive on waters of the U.
wbll. ther.may be IOml euvironmental States." Two commenlors suggestet
benefib uaodated with such a project. replacing the word "identifiable" "
aDyadvane effect on aD}aquaUe "significant" aDdone commenlor
functioa would mean that aD.ctivity recommended changing "identi·fiab
required.a Sedloa 404 ptlrmil:-Whil. decrease" with ....ppreci.bl. deerea
suChUl activity maywell recalve • , Because there WIS confusion amo
permit beAd bn consideratioa of the the pubUc.bout the tenn "d.pde"
Carpi' pubUc int.re" reviewUld the have chOMDto include a definition I

Sectioo 404(b)(1) Guidel1A.. ,we do Dot degradation ADthe final rule that
beUe". that It would be .ppropri.te 10 iacorporat .. sugestions made by 10
excludelUCh activities from the CODlDleutOra.Uoder the final naI.,U
COV8I'8I' of Section 404 eqtirely. For activity ruulb in degrldaUon when
cJarity.we bave added the definition of WDuldheve more tIlUl a deminimis
destroy to tbeiinal nale (... 33 CFR effect on th...... by causiDSan
323.2(d)(4); 40 Cf'R 232.2(.)(4)). identifiable individual or CUlDUlatiVl
By far,matt commeotOl'l.dclnlsslng adv.rseelfact on any .quatic fuacti'o

th... termt were conCll'lledwith the AI discussed fwth.r beJow.this
de8oftioa of "desrad." contalDed10the standard 1Ia threshold rordetermi~
preamble to the proposal u "en wh.ther an activity requires a SectiOI
idllDtifiabledec:reue 10the functioaal 404 permit at .U.10wa beU.v. that·a
val.... ofwaters of the UDitedStates." .dv ..... elfect to any aquatic functiOD
'111. COllUll8Dtorsatawd that th. site would constitute "degradatiol
·'ldentitllblt dec:reue" Uld "fuoctfODll under the ftaal nale.Evaluation of the
valu." were VIBU. terms. which were project ud Itt.overalI impacts"uDd.r I
not ~tibl. to mlUW'tlmant.aDd" "Sectfon 404(b)(1) GuldeUnesud the
that .doption of th... tenna would ooly Corps' public interest reviewwould
contribute to IDCNUed confusion aver occur d~ the J)!rmit procell •.
the Stctioa 404 raplatol)' procus. as a This dafililtioa Changeshow the ter.
result of subjective det.rmination. mad. "de minimIs" 11Ul8d in the nale from
byCorp. or EPA penoaael. Two" the way it baa been used previously ill
colDmaotoll felt that the term the deftaltion or "disc:harse of dredge,
"functiODalvalu.... was inappropriate material." Inthe previOUSrull. the tan
and should be replaced with "functions "de minimis" referred to the 1JD0unt0
ud vuu.:' to be judged Aparetely soil moved during Donnal dredging
Ilnce functiODJare measurable and .ctivities. aDdthe proposed nal.
valu.. are sur,jectiV8.A f.w " IimUarly used this t.rm to ref.r to the
COmmID10l'lrecammlDded that UDOunt~CIOUmo,:.d iq the process ·01
regulated.waters be s.n .... ly classi6ed, niechaalz8d landclearing. ditching.
Iccordiilg to 'potential functioDiand " chUlneUzatioDand other .XClv,tiod.
v.lu.; ror their respective posrapblc The d.finition of depadltloD in the
....... while two others felt functions final rule usu the term "de minimis" tl
should be dlnctly related to the science nfer to the degree of environmental
of water quality. Severel commenlors .ffects usociat.d with these activities.
stated thit the.. 11no establiahed Thil chan.. makes 18058 (orAveral
methodolosy to evaluate fuactlonal . reuonl. First. using the term "de
values for impact usessm.nL Therefore. minimis" to refer to environmental
they recommended that the Cazpsand effects is coDilatentwith the intent of
EPA develop. methodologyand/or thiJ nalema~:t~hich is to ensure that
Identify a/referred m.thod to provide incidental d es associ.ted with
a cl.... en "preciseIlandard to meuure mechanized land earing. ditching.
degradation. Further, two ofth... cbann.Uzation Uld other excavation
commentors also ...It that the I8Iec:ted triger Section 404 wbere those
methodologymould be implament.d ad.ivities would have certain affectson
ooly after promulgation through notice- waters of tha U.S.Establishing a de
and-c:ommentnalemakin.. minimis errectt lest.lao comports with
Severe!commentors dasasraedwith the structure and goals of Section 404.

the exampl. presented in th. proposed wblch focus on providing protection of
nale. i.e., that if the hydrologic resim. of waters of the United Stales from .dverse
a wetland is alt.red .nough to chang. .ffects associated with discharges of
the vegetativecomposition 01the 1U'8II. dredS.d or fill material.

I'IId'polit or dredpd material oa:un ..
the whirUABof the cutter .UnS. lOmeof
the dredsedmateriel away from the
.uction of the pump either .. dJacret.
clumps or iAluapeOaJODand add. or
I'IIdepoaibIt at varioua poiAtt from
where the cutterhead moved through
the bottom.
D.Elfecu 01MecJraniud LandcJearing.
DItilUng. Channeli%tJtionand Ofher
Excovation

'111• .,.Dd .. received substutial
pubbc c:oauneAt,resardinswhether the
activiti.. that would be covered by tbia
nale iAfact destroy"ordegrade waten of
the U.S.Manycommeotors dted
activities that they beli.wd did not
C&U18 such an effect.Then was alao
CODluaJoa reprdiDg themND10sof
"depade" in the propoAd rule. Some
almmeutors alao Objectedto the "
pruumption 1D the propoHd rul. that
th ... activiti.s demoy or degrade
watlands, and questioned the factual
bu1a for such .p=tioa. '111...
COD1Dll!Duare adl below. ,
1.DeliDJtiODof "Destroy" aDd
"Degrad."
Th. propoaeclrul. did not contaiD

d.liDJtiODJof the tarma, "ct.troy" and
"degrade... In the preamble to the
propOlal,howaver, th.l8IDde. '
IOlidted public comment OD dtlD1ns
destructioa U"alteiins an .... "10 IUCb
a way that Itwould no 1011811'be I water
of the U.s." and deflDiDSdegradation u
oc::cwrios when a cI1sc:buse"ruuJts in
en Identifiabledeere... 10the .
functiooaJvalues of the water of the
U.S." 57 Fed. Res••28888.
Severe!commenton supported the

definition of "destroy," atatiDs It wu
clear lAd concrete. It. few comm.nton
recommended that the definition of
"destroy" be modi6ed to clarify that it
isoaly aaceSAl)' to determine whether
there is destruction in areas cuneotly
beiDgdeliA.ated es waten of the United
States.Two commenton felt the
destruction threshold wu inadequate
and thai destruction would &lao oa:ur
when a wetland or other .pecial aquatic
lite iJ converted to open waterbody. "
IUchU conversion of a wetland to •
retention pond. Another comm.ntor
,disagreed and argued thet thiJ type of
activity did not destroy. lAd pOl&ible
did Doteven depde. waten of the
Unit.d States.We belleve that the term
"destroy" is suffici.ntly clear that DO
change in the proposed .pproach is
appropriate.
W. apHwith cornmenton that the

jurisdictionalllatus ofan area beCore
and after en activity lakes place should
be baNd aD current IgeDCYsuidance Cor
making such d.tenninationl."WhiIe we

..
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SeMCI eoucun iu writing in this
finding. then the .ctivit~· would not
"degrade" the water within the: I'IlllIMing
oCtada)"s rul,. and no permi! would bf. ~
required. If.bow."e r, eill!!!:,llll.'Sorps }
or the Se~'ice believes ~'Il the ef;ect is .
Ubly to be edvers9.liJen 8 So;:twn 404
Jl6m1It..".iil be roquired for L'teacth·ity. 0
Other examples of ed,·er.;a efitlcts on

OR)' aquatic function 'Io\'ouldbe ar:
adverse altGration of the ftftlil'S
bydrolOSic mgime. or of &hetype,
distribution of diversil\' of ~gat8lion.
fish and wildlifs that depend on such
waters. Asain the threshold of e!iect
under the final rule is • low one. It '
would not be nscessary (or a discha.:6e
activity to remo"e or sisnlfica:-:.~l·:
im~ wetJand-hydrololSY to c"i;J;"er the
pemllt requirement. An activil}' Lh~l
would. for .xample, likely reduce the
dUJatioD of inWldaUon or satWlltion of
a poJtion of well and would "degrade"
the wetJand within the meaning of this
-rule, Indeed. in same casas. Increasing
th. duration of mundation or saturation
may have .n adverse effect on an
aquaUc function. Similarly. alteration of
the Yegetati\'8 composition of a water of
the U.S. does no! require that aU
vegetation be mmoved. or that the
vegetative mmposiUoo be 10
significantly altered that the area would
DO longer meet the hydrophytic
yegetation aiteria for dellDeaUng
wetlancb. A lesser change to the
vegetaUon of an area can. for uample.
have an impact on Ibe function of a
watland as a food source or u babltat
for a species ulilizin8 lbe IU'8L
AdiviU .. such as walking. bicycling

or driving a yehide throup a wetland
wouJd have de minimis effects except in
extraordinary situations, and the
agencies do not intend to devote scarea
resourcas to ~lating such ,typically .
ionocUous activities.·

. . :·10~onsa to commenton who
, tho~ht that the egenallS shouJd
establish a higher effects threshold in
this rule (e.g., activities would be
regulated only when they have a
"significant" effect on the environment) •
we wish to emphasize that the d~
minimis exception is nec:essarlly a
narrow one. limited to "biDing" or
"inconsequential" eflects (see Alabama
Power Co. v. Castle.636 F2d. at 360 (DC
1919). Moreover. the evaluation of
effects under this rule ie for tba purpose
of determining whether an activity is
subject to regulaUoD under the CWA at
aIL When an activity poses more than
de minimis effects on the aquatic
environment, the se".rity of those
effects wlU be avaluated to determine
whek. for exampl •• a dauof
IICtivW .. would han minimal efl'ecb
ad therefore could be ·authorized by a
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III lbe apnei .. •ngulatory definltJon of
"dlscluup of drwdged ma'erial. " Thi.
rule Is clarifying, and nanowing lbe
effect of. this pre-existinS exception.
Moreo\·ur. as cUscussed further below.
EPA and the Corps have includod
provisions 10 the rule to belp ensure
that only truly d~mirumis aeli \1ties are
exempted &om the Section 404 projp'IUD
by requiring that cli~rs engaging
in mechaniz.ed IandcJ ..... ng. ditching.
channelizatioo aod other excavation
ebtain a flnding by the Corps. or EPA as
appropriate, prior to their ciischa.q;e.· •
that their activilies do DO' require a
pennlt. . '
\Ve wish to emphuize that the

threshold of adverse effects for the de
minimis CXCOpUODIs a very low one.
Under the fulal rule. an identifiable
adverse individual or cumulative effect
on any aquatic function Is sufficient to
subject an activIty to Section 404
jurisdiction. Some activities mey ceuse
certain adverse efleds on the aquatic
ecosystem while having other beneficial
effects. For example. an activity alt.ring
the hydrology of a wetland may result
In restoring pre-exlsting hydrology. or
may improve habitat value or water
quality In the long-term. Jl the activity
would result In lOme loss or identifiable
reduction of any aquatic function to
ach1ave this result. however. the activity
would "degrade" waters afthe U.S. and
a permit would be requbed under .
today', rule. For example,lfe clisc:harge
activity would have any adverse impact
on the suitability of lb. area ISbabitat
fa;any spedesutiUzlng the area. a
permit would be required. It is nat our
intent. therefore, that the positive and
negative effects or the activity be
balanced and (0 require a permit only in
those cases where the net effect is
adverse. Rather, ao .dverse eflect on any
ODeaquatic fum:t.ion. even i{it is
temporary. wou~d be sumcient uodltr
the fin.l JUle to triggeithe Section 40-4
permil requiromeot.
In the case of andangered or ,

threatened species. any effed or an
. activity on such species would trig;et
an inquiry by the Corps as to the nature
of that effect. and whether Ibe activity
would destroy or degrade waters of L'le
U.S. within the m.aning oftaday's rule.
Uthere isan effect on endangered or
threatened..,.aes &om an activity. the
Corps In mnsultalion with the Fish and
WilClUre Service or the National Marine
Fisheries Service (dependinB on the
agency "'ving jurisdiction over the
species) under Saction 1of the •
Endangered Species Act. will delennloe
whether the activity is Ubly 10
.d.... lyaffect the species. If the Corps
bck thAt the actlyity itDot libly to
adversely affect the species. and the

EPA and lb. Corp. belie". that lbe de
minimis exc:eptJon c:ontaiDed In today'.
regulaUon is within lbe agencies'
auiliorUy under Section 4CK. The
un dar lying focus of Section 404 is on
.,,·a!ulIting and, where possible,
tIId:;;:ir.C lind aV:Jidin~ ad'''srs9 effects to
tho aquatic em'ironmont da;8 to
diSC".horgeso~d:~ed or fill material.
Section 404'5 focus on environmental
.rrects is e"iaent in numeroul aspects of
th!~ stiitutO:'}"pmvlsion. For example,
Saction 404(c)o:.llborizes EPA te
prohibit. dany or restrict the
5pocificaHon of an)' she for the
dischc;ge of drodgfld or fill material if
.it would h::ve "un,acceptable edverse

. (!l6Ct~"on mwdcipal water flupplies.
shellfish beds and fishery U8a!:.wiJdlif.
er m::rentiond areas. A eimUar focus on
:Dvironmental efiects is evident in

. 56ction ~04CO(2).which "recaptures"
licth·Wes o:herwise exempt .under

• Section 404(1)(1) whe:e the acti\ities
havo the purpose of changing the use of
sn rila ci waters of the United States.
and ha\'e the errect of impair.ng the now
er cilCUlotion. or redudns lbe rea:h. of
walers o!lbe United Slates.
Tbw;, the very purpose of SectioD 404

is to conduct an envlronm.ntal review
of dischUJ9S of dredged or fin material
in order to determine lbe gravity of the
endronmenlal h.um assodated 'Io\iththe
disclwi;o. and evaluate ways in which
that hanu can be redllced or a\·olded.
The focus of Section 404 on effects of
dischaoi:es !s renected throughout the
Sedion 404(b)(1) Gufd.Unes which. for
example. prohibit disclwJ •• where a
pra:ticsble alternative would hava lass
"adv6rs9 impact" on the aquatic
«:osystem. where a.discharge would
cau:a Drcontribute to significant
degradation of the aquatic environment
or where appropriilte and precticabls
$lops have not been laken to minimize
"adv~ effects of the dfschUJe on the
aquatic e;:osystem:' See 40 CFR 230.10
(a), (c). and (d). See also 40 CFR 230.11
(Usting t)'p9S of effects that must be
r.onsidered in the permitting process).
Therefore. subjecting d~minimis

activities to re\'iew under section 404
would be a needless paper exercise that
would div.rt Iimitod agency resources
hom focusing on dischargos associated
with environmentaleffeets of concern
under Section 404. Given the clear focus
of Sactiqn 404 emregulating acti"ities
based on their environmental effects. we
view an exception for dischaJses of
dredged material having d~minimis
.flects lIS a 1001for advandng the goals
and objectives of Section 404. See
Alabama PoIlnt'Co. y. CostJe. 636 F.2d
323 (DC Cit. 1879).
We note that the excaption addressed

by this rulecnakinS was already present



229

pueral permlLs..CWASectJoo4DCee). th. permJttiDgproceaawhen the Carpi Two commenters beUived that u
Th... verity ofeffectaI•• Iaoevaluated determID.. whether a dledlarp determinaUoo of degradaUonshou
during th. individual permltUns compU.. with the Sec:Uon404(b)(1) the ruponslbUJty of the State asen'
process to detennlD. whether a permJt CuJdeUn••, and what type and level of .niure compUUlcewith Sta'a wate
should be issued ad. if10.with what milisaUoni. n8C8SS1U}'to compensate quality standards. Wedisagree.sin
conditions. Wherethe qu.. Uon. for the impectl of a project.Wedo not the Corp. and EPA.... chuged wit
howevar. " whether a activity nquJrae viewa d,WJed coOlideraUonof values admlolstering the reguletory
authorization at all. webelleve that the of a area to be Dec:usuy for the Corp. respOD.lbillUe.of CWASection 40,
threshold mould be a low ooe. or EPAto determine whether an activity Moreover. desradaUon of waters of
consistent with the Datureof the I.gal would simply have ao ".d ...,.. .ffect" u.s. will DOtDecessarilybe limited
de minimis umpUoo. on a water of the u.s. _ coOI1deratioDofState water quaUt}
Th. term ".isaI6caot fmpacU" by Ooe CODlDlentarugued that the rul. 1taDdarda.

contrast.Benerally.ug.... a IIvere Ihould l1It the apcl6c KtlviU.. -that 2. Presumption That Activities Dest
adve,.. environmental .ffect.M usad require a Sectlon 4DCpermit bued GO .
in"th. National Eaviroamental PoUcy the -.l~tion. aod mOWD impact of or Dep_ade ' '
Act n.n:'DA).ao action 1-1.6 ~~.. th ·1.... - d Thit p~-d rule allo would hl\,........ • actlviti.. and a1Jo poul identify --r-
afJect1n8the .aviroamenl trisgen e "deminim;s ....ctfviti.. that will not establiSheda rebuttable preswnpUol
most rigorousof enviroomeotal revi.ws. require &Section 404 permiLWhile that mechanlzad landclearing. ditchi
an environmental fmpact statement INCha lilt mJahtbe fcfeal&am the c:banneUzaUaoand other excavation
Similarly.UDderthe Sect10n 404(b)(1) ~ted CODlDlunity'.ItaDdpoint. the would .. ault 10the desbucUon or
CuideUna••any diJcharse.tbat would ~ of actIvitill that involve. degnda#on of wat.,. of the tJnited
"sign16caotly"degradewatel'llof the dIIcbarge and would dastroy or depad. State.. s..33 CFR323.2(c)(2)i40CF
U.S." prohibited. Such • bJah waters of the United States are too 232.2(.)(2). Som. commentel'll
tbreahold IIDOtappropriate wh.... u numerous aod vui.d to list de6nftively. IUpported the proposed rebuttable
bere. the question" whether an activity n., 8eneralJymUll be evaluated on a presumptiODb8causa they telt th~
mould be IUbjectto regulatoryac:rutiny c:ue-by-cua hul&.However.today'. actIviti.. vIrtuallyaJways causa advI
UDderSection 4DCat all. ruI.doea8:rovid•• xampl.. of .. veraJ im~dI to the aquatic ecosystem.
BeceusacomDIentol'llexp..... d ctlviti 1 I Other commentol'lloppoied the

confusfon~ the .ppllcatlon of a .. t require • ..- tUD... PNlUDlptioil10the proposal on the
tb L. o. ID&';"'ctl-_I the ~ demonstrates they would POWldJthat th.lovemment mould
• p~ ec:reue lUll u.... Dotdestroy or degrade wat.rs of the U.S. bar favalu.... that was fDduded in tha (I.... mech.nlpcf ludcJ ft .. cUtchfnl. the burd.. or demonstrating thl

proposed rule. ~.fhrase Is Dot It baa jurildJctlon over an activity.
IDcJudedIn the rule.Neverth.I.... clwm.UzatioD and other excavaUctn10 These commmtors dted the discussil
an evaluation of thelunctfODlof. water waters of the United Statal. - ' Inthe pl'l&lllbl. to the I'ropOAd
f th US .- bvl-·_I I t to Several commmtal'l ugued that the 1'ItVb10D1to th. wetJaoCb del1neationDe. . .. 0 uuaayre eYID ~encies bad failed to '"'vathe publlcdetermln10gwhether an dvily may It" maouaJ.1n which th•• ovemment stat

cause an advel'l8effecton waters of the equate noUceof the meaoJns of the that ft bon the bunten of demonstrati:
h tenDI "d--" and "de-de" u .L._. L.__ hi __-,__11.... ,u.s. For example. an 011 ---I 0"- U&a It UIIII8IOIJ'&p c fllnauH;uonove

functions Includ. " UcmMI'viD& a required by di.AdmiolatJaUve • spec:iftc.,.. UDderthe statu•• These
a food 1OW"C8or habitat formigratory Procedure Act. We cIJusree·De&ofUona commentors argued that IUch• burde]
waterfowlwould IUfJera decreue 10 of the tmaJ "destroy" and "desrade" mould aIao fall aD th•• ovemment he:
th.t function by the alteration or • were dllcussed 10the p~bJe of the Sam. commmtors contended that the
.. movalof vegetation.However. It fs not proposed rule. along with a requ.st for presumption would impose
our IDt.nt to pl.ce on the Corpsor EPA public commlDLThe de6n1tioDlof UDJ'IUonableC05tJ aDproject
a heavy burden of conduding. detailed "destroy" 'and "degrad." 10the &0.1 proponen"IHldng to .. but the
evaluation of aha water~.fuoctiona and _rule NOectthe .p~posaland ~. public p~p~~~ Comm.ntors ~ UJUe~
velues_and documenting hoWthey comments I'IIC8IVid. Webelieve Ibet the , tliat the PreaumpJ,lODWal bAsed.uponI
would be Impeded by an actlvity. Such .. ndes tilve fully complied wi~ the tactual finding 'that these 'activiUes
an Inquiry" more .. levant to the- Administrative ~dure Act', . virtuallyalweys destroy or d.pde
evaluation condud.d by the Corps rulemaking reqw.. ments. wetJaoda. y.t the asencie. have Dot
under the Section 4DC(b)(1)Cufdelin.. One commentor felt that th., provided record .upport for IUcba
and Carp. regulatioDiIn the penn1tt1og definlUoDlof "destroy" and "degrade" conclusion beyond the reference to the
PI"OC8SS ItseU.Agafn. we empbulze that contn.dided Section 101{R)of the CWA. "experience" of the agendes 10
this is merely the threshold laquiry of It 11.ntlrely UDclearto ushow this rule adailolsteriJlg the Section 404 program
whether an activity should be JUbJect to conceivably would be Inconsistent with 'W. belleve that theie commentol'll
regulationunder Section 404 at all.We SectJon101(g).which provide, that have milCOnstruedthe nature ofand
beli.ve It " IUflicientfor this purpOM Stat. w.ter rip"will not be huIs of the approach 10this

• that the Corp. or EPA... appropri.te. IUparseded.abropted. or Impaired by nalemakio•• 1n the proposed nale. the
evaluate the ava1lable1oformationto the CWA. ThII aped ofthe rule .Imply &lend .. alated that. 10our experience.
make a reasonable Judgmeotof whether .ddreuea what activlU.. result 10 mechanized ludclearing. ditchfnB.
an activity will advel'l8lyaffect waters clfaclwB.. of dredied material requiiiag cbannellzation end other excav.tion
or the u.s. • pmnil under SecUoa4DCof the Act. virtually always destroy or degrade
For similar "UODI. wa.lao dfJagrae MerelylUbject1ngactIviUesto tha wateN of the United Stat... While this

with comment.,. who lUlBested that Section 404 permitting requirement statement ICCUnItelydualbe. our
the agead .. lhould lltablilh a sch.me canoot.1n and of IlIIlI ... suit In any experience•• e are Dot.. Iyfna on IUch
forcJauifyiDa tha "alues of wetland impad on allocation ofwater rish'" The a factual fiDdins to .upport the
anu for putpoAS of thfa rul.. Th. IUbstanU... aitma forprocessing approach 1ntha final rule. Rath.r, we
"valu." of. water of the U.S. Is epin Section 404 permi" .... DOtalteJ8d10 view the Rnal rule as legally .ppropriatl
IOmethlnSthat Ihould beCODIidered10 any •• y by thl, rule. - 10llght of the lusuase and strudure of
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SectIon 404. which prohibits the. Given tbelllDguage and structure of Some eemmenrers obJected to the
discharge of dredpd or fill matenal the Act. we believe that the approach proposal of regulating only aeli "hie,
e.cepl in compUance with a permit adopted in the final rule ,. appropriate. that are as,ociated with incidenlal
under Section 404. la our viaw, the Under the CWA. a party wl.hlng to discharges where those activities
addilion or redeposit of any dredgod dischUie dredged matarial into walen produce certain environment!!1 efJects.
materie' into wale,.. ofth. U.S. of the U.S. can only do so lilt obtains These commentors fe!t that the eg(!:tcies
associeled with mechanized a Section 404 permit. unless otherwise should regulate any addition 0:-
Jandclearing. ditching, channeUzatoD exempted. Therefore. If such e redepOSit associeled with mechanized
and othor excavation conatltutn a disclwpr conducting mechanized landclesring. ditching. channelization
"discharp." and is therefore prohibited IlDdcleariDs. dJtchLDg.channelization and other eJtQlV8tion.regardless of its
ifno pennit is obtained UDderSection or other exaavatioD desires to proceed impact on the aquatic eD\'ironment. Wa
404. unless otherwise exempted UDder without Section 404 authorization. wa do not believe. bowever. that it would
Section 404(n. believe that it beboo\'8S the discbarger be an effective use of limited agenC)'
The approach laken by the l8encles In to obtain lID affirmative &ndlDg from the re~~$ to e!imi~.le Completely the de

this rule is to carve oul a nsnow Corps or EPA .. approprf':.te, prior to • IDlrunu.langu8ge In. the current
exceptior. to the Section 404 permitting the dJduse. ~t the ~ is definlU~!1 of "di~rge. of dredged
requirement for certain di.athuges that subject to the de minimis exception. lI!aterial so that aU inCidental
IIJ'8 associated with acti\ities that have ~ d1sch.arIers to bear the burden ~es would be regul.ted. without
only de minimis environmaDtal effects. of demoDltraUng that ill activities do regard ~ thair environm8D~ erred. The
We do not view this exception es Dot requ1n a Section 404 pemdt does underlymg p~ of Section 404 !s to
compelled by the Act.There is no DOt.UlODlemmmentOfl haw.assmtad. avoid, wh~.pOSSlbl~. the degradation
express de minimis exception inSection plac. lUIunreasonable burden on the o~our Dation s aquatic resoW'C8Sd~e to
404. IUIdit would therefore be perfectly ilUc:hupr Rather aiDea the dJscbarser discharps of dredged or fiU matanal.
consistent with the statutory aeme tu would oth~ be ~ to obtaiD a IIDdIt isillkeeping with that gos! to
raquire that any penon diJchargiDg permit for ita ect1v1ties.we believe that fOCUIUlDlted agency IllS0W'C8S on
dnidgad material in the course or it bebocmJl the cl1scbupr to ~viti~ that bave more than a de
mecb·niud landclearfng, ditching. d affirm I aha minlDUS affect on those waters. See
channelizatioD. other excavation or ID)" emODltrate ativa y t Alabama Potn:l' Co. v. Costle.636 F.2d
other activity to obtain a Section 404 m..... nlm IanddearlDg. dltchiDa, 323. 357-380 (DC CU. 1979).
permit. without regard to the effects of c:JwmeUzation or other BlCCIlfttion We also do Dot agree with one
the associated activity on waters of the activiU_lhould be exempted from tha commllDtor that thare should be aDu.s. Nonetheless, the .. nei_ believe ~ttIDs nquiremeuL Moreover.EPA opportunity for an appeal to ID
that the better approach in this cue is and the Corpswould Dot lee) ••• =d8D8Ddeul pID81 of. decisfon to
to maintaiD a DU1'OW exception for those c:omfcntable estab~ a de BUlUIJUS a Section 404 permiL The CWA
activities that have only a de IfIlnimis ~on lormecbanWtd Jaadclaa:ing. grants the Corps or EPA. as appropriate.
effect DOwater5 of tha u.s.This ditdifDs. c1wm.Uzation or other the authorit)' to datermJna that • c::ertain
exception. as expl.Ined above. Is excavatiOD activities without the activit)' Is subject to the Sectiau 404
consistent with Section 404 and wiD procedural protection. of requfriDB lID pennlttiDg requirement. Allowing ID
belp imprD\'e the efficieney and a.ffi.rmaUveftDcliDs pnor to the "appeal" at .uc:h a preliminary stage in
efi"cliveness of the program by focusing dIscharp by EPA or ~e Corps ~ the the permlttlng process "+auld not be in
limited agency resources on activities exception is jfPropnate lD • particulu accordauce with the aBencies' roles
having more than inconsequential CUlt.ThIs wi IIDSUJ1I conslstaney in the under the statute, and would be
e:Jvironmental eff8CUl. appUcation of the exceptioD ~d wasteful of Umited l8aney ruourC&S.
lbe langu.ge and structure of the ",arm," that the excaption IS • Many commeDto,.. recommended that

final rule have been modified to refiect mterpreted illa manner consisteD! With the Corp. apeeify the mechanism by .
the basiS for the agencies' approach. ::.f~ of thl! C\VA.UD~er tile 'which,project proponents may .
Firs'.. the ruJe states that any addition or . rula. cl1sdwsen co~ductiDg demoDSlnlte that their acthity" does not
redeposit of dredged materials into activities .other ~ mecb.niD~. require. Section 404 permit. The Corps
waters of the U.S. incidental to any IandcleanD8. ditching. channelization district engmeer and 'EPA Region. as
4cchity. includin~ mechllDized or other 8XDI\'ation which.would Dol app:opriate. will .,.quire the minimum
landciearing. ditching. channelization destroy or degrade waters of the United information DIIC8SS&.,,)·to conduct an
~d ether IlXCIIvationconstitutes a Stetes (e.8.•walking and vahlcu1ar adequate evaluation of an activity' •
•':iischarge of dred[l!ed material" 33 a:R b'afJic) do Dot require a prior finding by impacts. The submittal to the Corps
3::.2(d)('l)liii); 40 OR 23Z.2(eJ(lJUiiJ. the relevant .. ney that the aclivi:'y can district ensineer wiU include. as
Tht: nde therefore pro\'ides that a proceed without obtaining a Section 404 n8C8SSlU}'.the following inrormation: A
S!':'it:n ..Ooi !lermit is required for the permlL The apncies do nol balievethat ,,'fitten descriDtioD Dfthe project.: the
!r.::ia~n'6i dlsciaarge unless the it would be pl1lctica1, or an efficia:u use ~~:c I:mddearing. ditching.
=~!:=i..:rgarde:nonstrlltes to tha Corps. or or limited agancy resources, to require. elization. or excavatiDn
!F':. a..t::'t- ropriale. prior to the prior datarmlDation Insuch cases. techniques tobs used: the equipmeDt to
c:.i!.:~e(l. ti;a: the activit)' associated However. should anye:livity- be used; tho acreage and type of wetland
wiL'; t!:!1 ais::hlU'ftlGoes not have or including activitias other than or other waters of the U.S. to b!I affected.
\·':::.:l~:1'1:: !:al'e t.,e enee! of destroying mecbUlizad 1andclearing. dikhing. the extant ar:d type of impacLs
c; .•jt:=:..d:u:; cny are3 or waters of the channeliz&tioD or other excavatidn- projected; thlt change or loss of wetland
t';l'.!:: StIlU~S.u::.der tiJe fin". r.lle. a undertaken by c discharge: ill fad O:lVa iWlctimu and VaiU8S that could be
~:~!J!,>e: lM.arsthe burden of mol'S tIu:n a de minimis effec: on ,,'8Iel"5 anticipated from lbe acti\ity; a project
ili-!:l:ms::atang ~at sur_aa activities "iii of lbe United SCAte. that discharger is location-vicinity mop: tha Dam••
DO~destroy or aO&f8detho wl:ters of the subject to anforcemeat action or ciU:en address IDd phone Dumbo!' of the
U.S.• includ,in£ ,,·etlands. 33 CFR. suit for ~'8ing without" Sedlon appliCUl~: and other ute-specific
323.2tdI(3}hl: 40 CFR 232.2(e)(3)(I). 40-1permit. inJurmatioD requested by the district
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qtn..r. Based ODtbJ. InformaUoD, the
Corp. distrld eosIn.. r or EPA ReglOD.
II appropriate, wiU determIne,withJn •
nNlIODableleap of lime, wheth.r a
Sectlou 404 permit I. required.
00.CQJDIDutor recommeuded that

the lauguqa of the propo .. d rebuttable
presumptioa bemodfJied to bave the
Datun and extent o£ the Jmpad .... aad
duriDs the Individual permit revi.w
pl'DClHl. W.... with thelnteat of tbJa
tugattiOD: howwnr. DOcheap "
Dacessuy. Ifan Individual Sactioa 404
permit appUcatioo llaubmilled. the
Corp. ~U evaluate the Dature and
exteDt of the Jmpacta of the Ictivity and,
Ifappropriata. ntwu the .ppUcation U
DO PInalt IInau1red.
tbaaUy. we GODot beUave th.t •

detenalaatloa by the earp.or EPA that
. • dIIc1wpr mutt obtala I permit UDder
today'. nil.would be tubJad to judicial
review, alDca ~fon:emeDt review II
Dot .vUlable UDderthe CWA. See • ., ••
Avella v. PJrpI. 20 ELR 20820 (S.D. F1a.
lVOO).a/fd811 F.2d 721 (11th Clr.
1880) lholdlaa that Corp. fiadlag that a
diacIwpr coUld DotprOceed uaaer I'
seaeral permit and ad to obtain an
individUal permit wu Dotsubject to
JudJdIl nvlewJ.
3.WhtIther s~c Act1vitl.. Will
DNtrojor Depade Wa... of the U.s.
IDiU,iwaDble to the p~, we

aoUdtaCl P.UbUC COllUDeD' on wheth8l'
th ..... cmala catesod .. of
lldivitl. wblch, II a paeral rule. did
Dot deiiiaj or d.pade watan of the U.S.
and wbJdi tharetin would Dol come
.with1D the Ieope of tbJ. I'8KU1atlOD.We
adclresa below COmm8DlItliat were
submitted on thllluue.
Maay COmDlnlOn fait that the

modl&c:atioa of th. defiD1tlon of
"dischlllJ8 of cbwdpd material" WII too
expaas1Ve and woUld result In the
ragulatloD of aucb actfvitlll II walkiag.
graziaa, vehicular traflic. IIDd boating in
waten of the UDlWd Stat ... Several
other CODllD8DtorS lDdlcated that they
baU... vehicular traflic should be
regulated. /u indicated above, UDder
today" nale, we ueDot regulatlag every
diacIwp aaoclated with activiti .. in
walen of the U.s••butoaly thOle
fSIOdatad with activities whieb have or
would hav. the .frect o£destroying or
degradins any aNaof a water of the
United Sta .... We beUave that activitie.
such II walking. paziag. vehicular
traffic and boaUDg (excluding prop
dredsiDS) iDw.t .... of the UDiled Slates
would Dot paarally be regulaled UDder
this rule beca..... eva if they do resull
IDdilClws", they senereUy do bol
destroy or degrade wlten of the UDited
Stales./u disCuuedpreviously.
activities .ucb u these do Dol require a

)
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they WDuld .... ult In Incidental
dildwpsthrough ndeposiUon of sojJ
and the activity would destroy or
degrade wlters 01 the United Slat8S"Fo' ~
this reason. we do not agree with the )
commentor who suggesled inclusion of J

lUI additional qualifier (i.e .• snegging 0
only includes removal of trees or tree
paN where they are likely to obstruct
normal ...... flow'.
While today's rule may affect those

flood control projects that involve
snagging operations that result in
dischar8es of dredged material by

. requiring" authorization under Section
404, some'Sueb activities may already
be exempted under sections 404(I)[1J (8J
and (C). and othea may be covered by
cummt seneraJ permits .•Also. in some
cues,po_raJ pennits may be developed
where the adverse environmental .crects
of certain=::operations that
involve. e of dredged material
into weterB of the United States are
determined to be minimal.
Several commentors expressed

"conc:ems that the regulation of
excavation would affect DonnaJ
drain .. practices around small isolaled
wet1aoCls that allegedly have little or no
value. It is unclaar wbat this comman'or
means by normat drainage practices.
Section 404(1)provides en exemption
for maioteoaoce of existing dra1ria8e
ditches, and such practices would
therefore Dot be affected by todaY's rule.
To the extent the}. are not exempt. sueb
activities m smalllsolated wetlands
may also be authorized'by natioDwide
permit number 26 or other general
permits. Insen.ral. bowever. we believe
that the approach suggested by the
commentor is overboard. Smell isolated
w.tlllDds can be of great cumulat1\"8
importao~ to the equatic ecosystem.
Categorically' exempting drainllge
activities-in thU8'areas from Section"
404 of the Act wouJd thenfore net'be
wartanted or appropriate.
Two commentors stated that it was

unclear how commerciall4nd and
gravel dredging operations would be
regulated and wanted exemptions for
such operatioos."Several commentors
wanted mining exemptions for the ,
removal of overburden and sand and
srav.l mioIDS operations in intermittent
stream.. While we appreciate these
concerns, we believe that an exemption
would be inappropriete for this type of
activity since sand and HJ1lvel
operaticnu do Iovol"e excavation
activities lo waters of the U.S. and there
is DO buls to coaclude categoricalJy that
these activities will nol destroy or
degrade waters or the U.S. Indeed. most
miniDs activities result in sisnificant
.Iteratioo of the aquatic environment
since their very purpose is to 18D10V8

determined to h:lve only mlDlmal
lndlvidualand cumulative advene
effecb.
Several commentora addreued

discuuion in the pnamble to the
proposed rule regarding ·'sna!l~in"."
which we staled included "the remoyal
of trees. partsof trees. or the like. &om
• water. tJody to prevent their Interfering
with Davigation ." We concluded that
auch actfviti .. generally would Dot
nault In • ditcharge and therefore
would Dot be aubject to SectJon 404.
unl ... in a particular cue, the anagging
operatioa would result in a discharge
through redepositioa' of soli and would
destroy or degrade a water of the United
States. Some commeDtors agreed that
magmg operations. such as the
removal of trees and tree pam from
.streIUllS, should be regulated. Two
commentors stated that all snagging
operations should be regulated. Another
commentor asserted that megiog.
especially in waters oDly aubject to
Section 404 jurisdictioD and where
Section 10permits·.,. DOtnqulred.
should be regulated because It involves
• cl1scbarse and will result inaJgnificant
adve,.. Impacu to wed8nds and water
quaUty. ODe commentnr augested that
Ibe ucluaJon for snaafng shOuld be
mon narrowly defin8a toallow removal
of tree and tree parts oaly where there
Is Interference with aavigation or where
they arelibly to obstruct normal stream
flow. Several commeators expressed
concem that the new proposed rules

..would n.egativeJy affect flood control
activities, fUeb as maggias and
dndpng. by requiring Section 404
permits. Two commentors stated thel an
exemption to Section 404 is Deeded for
tho maintenance of flood control
projects that involve the removal of
vegetation.
We have carefully cons.derifd these

commants and believe that qualifying
the lerm "snagging" in the proposal to
includ. ~Iy the removal of trees and
tree puUwhere that removal is to
prevent their interfering with naYigation
Is not appropriate. Therefore. for
purposes of 10dey'S preamble, wa are
eliminating that qualification (i.e.,
prevention of interference with
naviption). The determination or
whether an activity involves a discharge
of dradged material is not based on the
Iotent of the activity: instead. that
determination turns on whether there is
any addition or redeposit of dredged
material into wlters or the United
Stales. Where only vegetation is"
removed during a snagging operation
and no discharse of dredged or fill
material occurs. a permit'is obviously
not~ubad.Consequently,~ng
operation. will only be regulated when

material or whether It will destroy or
degrade waters of the U.S. ActJvftie.
associated with the maintenance oC
natural or mitigated wetlands might
have an overall pUlpOIe oCbene6Ung
the environment. but may nonetheless
cause certlin edverse effects warranting
review under Section 404. Such
activities may be addteaed through
genel'lll permits trthey would have
minimal environmental impecu.
Similarly. w. do not believe thet there
Is a buis for concluding that the other
activities listed by this commentor will
not destroy or degrade waters of the
United States. However, IOma of these
acti"itiils are authotimd hy existing
nationwide and regional general
pennits. In addition, to the extent
constructioD or rapair ofwatar diversion
structures involve the constructJon or
maintenance of iJriptioa diiches or the ..
maintenance of drainap ditches. such
actJvilies may be e".mpt und.r Section
40.;(1) of the Act. Furthermore. we do
not beliEve that today's rule will patly
burden the regulat.d public because, to
the extent they involve mln1ma1
environmental impacts. the Corps will
consider issuinggeneral permits tD
regulat. those activities.
Two commentors requestad that the

nationwide pennita ftot be subject to the
presumption and demODItraUon
requirements of Section 323.2(d)(2).
They recommended adding to
S323.2(d)(2). as follows:""(2) For the
purpOStlSof paragraoh (d)(t),
mechanized landcltiaring. ditching.
channelization. or other excavation
activitie~ in waters of the United States
result in I! discharge of dredged
material. Further. ~'bere such activities
eceur in walers of the United Stales and
are not authorized under the .
Natipnwide Permit Program at part 330.
th~a~:~'ily is presumed to' result in
dUjl:truf":;I~:l·• • .•!We do not agree
wit.'l tlu~thrust of this comment. The
~ests in this rule go to the question
whether an activitv results in a
discharge of dredged mat.rial nlquiring
a permit under Section 404. By
dflfinition. activities already covered by
a Section 404 permit (including
nationwide ponnits) are subject to
regulation. The scope. applicability and
potential usa of nationwide pennits is
not affeCled by today'. rule. Those
excavation activities that destroy or
degrado waters of the U.S. but only have
minimal adverse environmental effects
may qualify for coyerage under a
nationwide permit. Corps districts are
encouraged to develop seaeral permits
for those cllSS8Sof mechanized
landclearing. ditchins. ciwmelization.
and other excavation that are



cummtly replatad under Sact.ion40
unl~ such actlvities qualify (or a
Section 404{f)exemption. Acth·ili., '
involve replacing eld.Ung fillid dra:n
tiles where the replacement does not
Incraese the extent of drainag!lbayon
that provided by l.I:. originllililing
would generally qualify (or such an
exemptltm.
E. Normal Dredging Operations
Many commenlolSsuggested that al

discharges of dredged materi.1 shoulci
'be regulated. stating that it does nol
".m reasonabl. or·consist.nt to
exclude dischargesJncldenlol to)
"Dormaldredging operations" for
. navlsation. while reguleting eX!:2\'lltiu
for non-naviBationpuryoses. On'!
commentor stated thai the proptlsal \VI
extremely confusing because.whUethl
preamble discussed eliminating the df!
minimis exe:nption. the propoSednale
mentioned .xemptions for certain de
minimis actlvltles. The commentor ,
Itated that the proposed rul. has craale
a disparity with respeclto excayation il
weten of lbe United States versus .
normal dndging op.rationa in navigabl
wei.... of theiUnited States. Sev.ra1
commentol'Sstated that. contrary to the
axpluatlon that norm" dradgins
operatlou ..gen.... lly do not alter the
reach DrOowor circulation of the
watera. nor do they CODVltrt weters of
the United States into diy land or
degradewetlands." these,operatlon. do
in fad have negative impaeta. These
corum.ntors further citad specific
examples. lncludins increuad .
sadlni.ntetion. changes in salinity. loss
of habitat. alt.ratlon of 00\\'1.changes in
circulation and lowered diuolved
oxygen concentration•. Two
commaotors stated that the exemption
for normal dredging oparadonsrto
~~~tain ".visation is.aaceptabl. 10
long as the taim "nlvisation chumel" ~
clearly d.fined as that type of chann.l
capable of c:anylng commerciAltraffic.
However. thOsecommentol'l stated that
the extltDlionor d"pening of
navisaUon channels ahould be resulltad
under Section 404.
. ' Today'. rule clari6es that "normal
dradgIna operations" will continu. 10be
exclUded &omthe d.finitloa of
"dlsdwp of dredged mlterial."
"Normal dredgins operations" are
d.fined as "dredsing fornaviption in
n,vlpbla WIlt.... of the United Stat... al
that I.nn is-de6ned In part 329 of thb
Chapter. with proper authorization from
lb. Cangress and/or the Carps p\lJ'1RWlt
to part 322 of this c..pter: how""".
thia axcepUon Is nol appUcable to
clradslna Ktlvitl .. in wetJancis. uthat
tanaa Is deBned at.S328.3 of thi.
OuIpter" (33aa 323.2(d){3)(U)).
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wetlaDdor other waten of the United
Stet•• would not. la and of Itself.
necessarily rasull in a discharge of
dntdged matarial. See Save Our
Communityv. EPA. 971 F.2d 1155 (Sth
Or. 1992).However. If excavation
would.be necessary to aa:ompUsb the
pumping and the actlvlty would destroy
or d.grade a water of the UDitedStates.
then the dilcharga activity would be
repla .. d under Sectlon 404. Further. 11
the pumping resulted 10 • discharg. of
other pollUlaDti to a water of the United
Stet.s. such a discharg. would be
resu1l1edunder SeictJon402 of the
CWA- Sactlon 404 covers only " "
dischargesof dredged 01611material.
We do not beUev. th.t simply piecing
a pipe into. water ofth. UnJtld Steles•
p.. II.would necessarily involve a
,.ulatad discharge.
One commentor indiClltedthat the

.d.. panfag and widaa1agof exlst.lng
ditc1lasmould be regubited.
Maintenance of exflllns drain.,.
ditches aN .xempted &omthe permit
~ment under SedJon 404(1)(1)(C).
provided the 0Jislnal dIm.DIlons of the
ClraiDaga ditches are not Incrused.
Those excavation adJvitf. In drain.,.
ditches that d~ or widen aD exflliag
~ ditch ~d the orfslnal
dimeDllcin do Dot qualify for aD
exempdon and. ifthey Wouldexpand .
the c:myiq cepacity of.th. ditch. would
libly aflerth. hydrolOJic:alregim. of
adjacent areas. and tharefore result In
degradatiOD.
Som. commeatol'llndicated thar th.y

beUevethat meny .xcavadon activities
aN bene6cial to the environment and
result in increased Iqultlc functions
and values. including excavation for
purposes ofstormwltar maoqament
and maintenance of ditches. and we,.
concemed thl' mlny such activities will

• be ragullted ~der Section 404.
However'.&:vantb,",gh th... IICtiYitiu
may hava 10m. beil.ficial.aects •.they
can 11111 have .dye .... effecta by.·for .
.xampl •• Ill.ring the hydrologyofan
.... of lbe water of lbe U.S.Therefo,..
they may be coyered under this rule.
Howey... the Corp. will CODIiderthe
UMofpo.ral permitl whe.. such
environmentally beneficill actlvlties
otherwise ..... It in minimal impaeta. In
addition. particular casel wh.re lbe
.ppUcant can demonstrate that th.
activity would nol destroy Drdegrade a
water,of the United Slalel would not be
"'IUlated under s.::tioo 404.
One commenlor indiceted that the

preambla should clarify that the
excavadon of wetlaacb 10place drai....
dl.. abould be regulaled under Sectlon
404 Iinc:a thb lDvolYela cliacJws. and
d8llrOyawetlands. The excavationof
wetland. to place drainage til .. i.

overbwden and subltrate m.t.ri .... and
web activlUesgenerally would
tharalore hev. an idenUfiabl. adv.rse
Impacton the aquaUcenvironment.w.
heve, hOw(l·... r, decided to Include.
g:-sndbther provision formining
e::tivitiel th.t hGvenot baeD regulated
prior to the adopUonollhls rule 10
aUowtimo foroperators to obtein the
nece5.QJ')·pannUs and for the CClrp. to
consider development and IlIUltu:aof
general pennfts formining activities
that h....e minim.1 individual and
cumulative impacts..
On.commento: e"PralSed concam

lhfltthe :ule would regulete "nonnal.
r.58rvoir operations." Such a~vitiltl
below the ordJnuy high water muk of
.. reservoirwill often requJra Section
404 autborization: however. districts
m.y develop regionalgeneral permitlto
flUthO:ize certain activltm with
minimellrnpacts, uappropriate.
On.comm.ntor exprillsid concern

that the new reguladons would
discouragedevelopers fromcreating
stormwatermanasement ponds through
the excavationofexlstins wetlands. The
apndeshote that today'. rule Is not
meant to "discourese'· ectivid.. that
comply,,'Ith the SectIon404(b)(1)
Culdelines. includ1ns th•.coDltnldJon
of appropriate 1I0rmwatermuapm_t
ponds. Under today'. ruI•• the creation
of 1I0nnwet~ manapmeol ponds will
be&'qulat.d under Section 404 10the
ext<mlthat such aaadon Involves•
discharge of dredged matariallncidental
te excavation activities which destroy or
degradewetJandsDrother 'walers of the
United Stat.s. However, this does not
mean these activities are prohibited.
or:l~'that th~y require Section 404
.'Jthoriz.a:io:J.M put ofib. permit
eveluation process. the asencies will
evaluatewhether the proposal to
ex.:avalean axistlng wetland to aut. a
itonnw.ter man'Bement pond b'the
leastenvironn:aentellldamaging
prat.1i::abtealtemativ•• and ~hath.r all
appropriete adions have ~ taken to
minimize impeell to the aquatic
ec~system.and whether other Section
404 permitting crit.rie are met.
Moreover.to the extent autlon of
stormwatermanagem.nt ponell requi..
the construction of dikes or benna. such
activities would be regulatedas a
dischargeof fillmalerial..ragardlesa of
today's rule.
SeveralcommeDton indicated we

should ,.ulate the pumping of water
because pumping water froma w.tJand
has the same aaect udraining. and.
according to tbia commentor. ··the
impad or draining would beCODIlderad
an identifiabl. decreue" la functions
and values of walen of the U.s. We
believe that pumping water &om a

. ,
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404 il specfficaI1y addressed in the
Corps' resulaUonsat 33 CFR 323.2,
Since 1977. the Corps bas consistently
held that SecUon 404 does not appl)' to
incidental soil movement during norm,,1
dredging operations. Wei continue 10
believe that "normal dredging
operations" to maintain or deepen
navigation channels in the navigable
waters of the United Stales. with proper
authorization from the Congress and/or
the Corp. under Sect.ion 10.will n01
result in.significant environmental
impacts affecting the reach or flow or
drcul.UoD of1&e watel'5. DOrdo they
convert waters of the United Stalee into
dry land. The definition of ·'normal
dredging operations" axcludes dredging
that tabs place inwetlands. We made
this exclusion to reflect the fundamental
purpose of the normal dredging
operations exception. which is to aUow
for the mabitenance of navisation
channels. We believe itwould be a rare
and exceptional clrcumslaDce for a
party to propose dredging wetlands for
purposes of navisation. If such an
exceptional cue were to arise. however.
we believe that the activity should be
evaluated UDder Section 404 iD light of
the special functJons and values of
wetlands that Section 404 is sJ*ijicalJy
designed to .dchu.,
As we stated in the proposed rule. it

is our desire to avoid duplicative
regulation of dredgins half in waters
within the jurisdictional scope of the
Rive~ end Harbors Act.Normal ,
dredging operations in the navigable
waters will conUnue to be regulated and
evaluated under Section 10 oftha Rivers
and Harbors Act or 1899.
F.Section 404(fJ(1)(A) Exemptions
Several commentors expressed

concem that the JansuaBe of th. .
proposed ~8 might he construed as'
wt¥kening the exemptions provided for,
norma) farming. silviculture. and
rancb1ng activities under Section
404(1)(1)(A),A few commentors urged
the continued exemption for Donnal
fanning and forestry practices as
provided in Section 404(f), Many
commentors requested clarification that
the 404(0(1) exemptions would not be
affected by the new regulations and
SOmBrequested that the rollowing
lansuage be added to the rule: ""The
term 'discbup or dredged material'
does Dot include activities defined in 33
CFR 323.4(.)," One commentor
requested assurance by sug_sUag
cbangias S323.2(d)(2) to state that the
existing exemptions of Section 404(0
are not presumed '0 have the effect of
destroying or degrading w.le ....of the
United State .. A few commentors stated
that S323.z(d)(1) be amended to read
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the EndangeNd Spede. Act. the Flab
and Wildlife Coordination Act. the
Marine Protaction Research and
Sanctuarie. Act. and all other applicable
Federal environmentallawa are
complied with prior to pliog a
Section 10 pennit.
Consedenog these various types and

levels of review. the Corp. and £PA
have concluded thet Itwould not be in
the public interest to require that the
Corps, other Federal lIenaes, and
private entiti .. also be required to
secure a Section 404 permit for ~ch
nonnal dredgins optmltion. l'bis process
would be resource inleqsiva and
duplicative. and would only serVe to
divert limited Corps and El'A resources
away from permit applications that
deserve our carefullCnlUny.
AddJtionally. the Corps and EPA

believe that this is an appropriate
approach because, as a general rule.
normal dredging OptmltiOlll which have
heen subjected to the above regulatory
process and usociatad environmental
safeguard.t do not bave a substantially
adverse eBed on the aquatic
environment. It may be true. as some
commentotl have stated, that normal
dredsins operatiODtlam. In.ome cues.
causa change, insedlmeDtation,
salinity, habitat. Rows and circulation
patterns, and dissolved axypn
concentntioD. However, the Corps and
EPA believe that these impaeta are
adeq_uately addressed as part of the
regulatory and congressional review
processes described above and do not
warrant the additional IClUUny of the
SectioD 404 regulatory process.
As stated above. two commentors

agreed that nonnal dredgins operations
conducted in Federal (Corps of
EDgineen) nevisation channel. .hould
not be resulated upder SecUon 404;
however. these c:OmmenlQrsargued that
any deepening or extensiOD of these
channels should beT8gulatad under
Section 404, We di5lgre&. and 188no
reasoD to.distinSUisb between nonnal
dredsing operations. on the ODeband.
and channel deepening or extensions.
on the olbar hand. For one thins,
Congress must authorize any major
extensions of. and any deepening of.
any Corps Federal navigation channel,
Throup this authorization process.
CoDgraU is rasponsible (or determining
wbether It it in the public interest to
conduct these activities. Moreover •.
Federal agencies and non-Federal
entiti .. mUll apply for a Section 10
permit for any project to extend or •
deepen a Federal uavi,ation channel.
The Corps' and EPA s position that

iocidentallOll movement ulOCiated
with DOnna! dredsiDS operations doe.
not cansUtute a dilCbarse under Section

There are leveral nasons for
conUnuing to exclude jnddental soli
movement occurring during "normll
dredging operations" &om the
regulatory definition of "discharge of
dredged materiel." The overriding goal
is to ensure that discharges of dredged
or fiUmaterial into the waters oC thu
United Slates are regulatfld in a
51lisCactor)'manner. In light of this goal.
the Corps. as " .. U as aU other Federal
or private dredging enUties. fully
comply wilh the regulatory
requirements of the Section 404 process
for any and eU dispoRI of the dredged
material romovsd from the nevigltion
chonnl:t :iunnJ' dradging and disclwsed
in the ""'''t~1'Iiof the United Stales.
wDei.her that dred~ material bu been
generated by Corps or other dredging
operations. Furthermore. the Corps
applios fnr state Section 401 water
quality Ctlrtifications and any iequired
state pennits for these disposal
acth·ities.
The CGrps bas establisbed a two-part

regulatory ffalpeworlc. for the actual
dredging porti:tn of Jts own normal
dre~in8 operations. Prior to conducting
any normal dredging operations for
Corps dredging proj8Cl5. the Corps must
comply full)·with itsOperations and
Maintenance dredging regulations. (33
CFR 202. 335.336.337. and 338,) These
ng".1utiOI15 ,,''':8 de,'oloped by the
CGrps in 1986 lpeclfica!ly to address
eD\'iron;nental and ether aspects of
normal dredging operal1ons on the
waters oi the United St&tes. Pursuant to
thes~r&guiaUons the CoTFS must fully
compJ}' "'ith NEPA. the Clean Water
Act. including Se::tiO:1 401. the Coostal
Zone Manasement Act. the Endangered
Species Act. the fo'ishand Wildlife
Coordination Act. the MariDe Protection
Research and Sanctuaries Act. and all
other applicable environment.llaws.
Furthermo.re: each time a federally
amhorized na"igation channel is
desiGOaled or modified. Congress. in
9fTect.conducts a public interest review
:brcmgh tho authorization/lOC8ss. This
?ro ....ides another safllgUM that the
subsequent normal dredging operations
.0maintain these channels are in the
:JeSt interllsts of the Nation.
The procedure is differant for those

aormel dredginf operations conducted
Jy othor Federa as-neies or nOD
?'ederal entilies. The Corps requires that
.hese dredgers epply for a Section 10
~ve:s and Harbors Act permit, The
jection 10permil process includes an
J~ltlnsiye public interest review
,ursUllnt to which any adverse impacts
,r the proposed dredging are fully
Jiscussed and analyzed. The Corps
nust ensure that NEPA. CWA Sedion
101, the Coastal Zane Management Act.



to the followlns thr.conditione: (t)
The UCltVaUODactivit)' ilof • type tlu
OCCW'I on an oDaDingbasis. either
contlnuO\lll), or periodically (e.g.•
.. uon.II,); (2) the discbuger SUbmits
completed Individual pennit
application to the Corps within one y.
from the date of publicaUoD of this fin,
nal.; aud (3) the total time period with
whlcb the excavation activity proceed:
subject to thi. grandfather provisioD
doel Dot axceed three years from the
date of pubUcaUoD of today's rule, The
l8aucies recogni'ze that the' ~viS8d
definiUon oC "discharge of dredged
maa.rial'~ illikely to apply to some
persoDl who have baeD enBl8iog in
DDloiDSeXCllvaUonactivities, such as
1OID.1DiDiDs or MIld and pval
OperatiDDI,which RiveDtheir ODgOlng
nature on either a conlloual or periodic
bull, will Dot be .ble to be completed
within one year from the date Dr
pubUcation of today'. rule. Therefore, I
Iituaticma where persons engaged In
IXC&Ylltion.ctiviti .. occurring on an
ooaoiDsbull have acted in load faith
by submlttins a complet. individual
~t appUcaUon a8ekiDa Section 404
authorization for aucb actiYlti.. DOlate
than oae year from the date of
pubUcation of th.b rule, the .eDde.
bell""lt Is appropriate to ntaio
aufBcfut OexibWty to eDlW'l that such
persaDI are not prevented from
Pl'DCllldingwith th ... 1XC&~.tion
.ct1viU.. pea ding the evaluatiOD of a
SectIon 404,permit application for the
diacbus_·UIociated with the activity.
The epacl.. have further detel"lDiDed
that a IPUldfath .. pllriod DOtto exteDd
beyond three yean from publicatioD of
toclay" rule it .UmdeDtJy IOD8to
8DJUI'8 fair and equitable lJ8atment DC
the replatedCOIDJDUDilyina lDIIIIDer
c:onlbteot with the,environmental ,oW
ofthll nalemaking Uld tb.Cleu W,ter
Ad. Moreover, d1scbara..... odated
with activities that were regulated by a
particuler Corps district prior to the
promulpUon of thi. rule win Dot be
subject to the grandfather proviaion in
the resulatiOD. Ifa dlscbarger iI
UDDlrtainwbether ill activity was
regulated by the Corpl district In which
the diJcharse would tabplace, the
dlacJwser mould contact the o,rps
district. Finally, the paodfather
provision dOet not apply to IaDdclearinli
activities, siDce the o,rp. bas
IIIterpreted current regulatory
provisions ucov.rinS mechanized
IaDdclaaring under the Section 404
prosram since 1990. See ReL 90-5.
H. Cen~rulP~nn;tComm~nts
We invited public comment to

identify mechanized landclearing.
ditching. channelization, or other
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relt .... that today-. rula. Inclucl1.na
deleUoa of tbb .. nteace, bu no elrect
with regard to the acope ad
appUcabiUty oC the Section 404(0
exemptions. This iIfurther empbasized
La the rule at S5 323.3(d)(3)(iv) and
232.2(e)(3)(lv). Under Section 404(0(1),
discharges oCdredged or 6J1 material
uaociated with C8I'taiD activlti8l,
Includ1ng Dormal fanDinS, raacbiDg.
and allvicultun act1v1ti.. , are exempt
from the Act" permit requirement,
provided abatlhtry are Dot "recaptured"
UDderSectIon 404(f)(2).
C. Grand/ather PrtJvision
NwneroUi eommentoMl requested thet

the o,rps and EPA iIlciude.
srandfather proYialcmupart of the
reviled de8alflon of "discharge of
dntdgad mlterial. e' In I1&bt of these
CDlDmentaand coasistaDt with past
Corps prectlce. the Corpt and EPA have
incfudiKl such a prOvisIon iD this part of
the fl.nal NI ••
By induding a paodfather provision

here, the CoJp• .ad EPA are lotending
to avoid appOcation of the reviHd
d.8altlon of ,eclbchalp of cbedSed
material··IIIa mumer that would
fruItra .. the ...aaable ~tiODl of
~ who. uexplained below,
fuJUftably reUad on the pnviOUI
deJlDitiODoCthat pm..e _loterpreted
by the regulatory epnd ...Jd th8 same
tim•• hOWlYIf,we are al.Iomtndful of
the JOlla Dftoday.'s rulead the overaU
~ of the Clean WaterAct.
'lberefore. we han dllY8loped

procedUl'el to 'EE' dfatb .. " c:artaio"diIc:barIet of malarial" that.
III .ame Q,rpI ell,were not
CDDIideredto be subject to resulaUon
under the prevloua d.finition DC that
term. UDder th .. procedures, Section
404 authorizaUon Will not ~ required .
for diacharges of dredged materW· .
uaoclated With dit~, ~itlizaUon,
and other 'XCllvation ..uvlti .. illwltera
of the UDited Stlte, where such
cl1Jchuses were not previously
nsuiated aDd wbere IUch IIClivlUu had
commenc:ad or were UDderconlnlct
prior to the date of pubUcaUoDof thi.
finaJ Nle iD the Fed.raI ReP-ter, aud
where such IctJviUes 111'8 completed
within one year &om the date of
pubUcation of the final rul •. Thl,
provision dOlI Dohpply to discharges
UJOciated with mec:h.!Dlzed
Iandclauing becauae the Q,rps CWTIIot
policy (reDacted In ~ 90-5) baa
generally subjected this activity to
Section 404 reguletion. To further
8DIUI'II that implementation of the
revised de6DiUon proceedJ In • fair and
equitable manner, the Corp. will be able
to eJl1end the ona-year grandfather
provillon on a cal8-by-cue buls subject

"the term does Dot IIIclude the IICtIviU_
defined In §323.4(a)(1H8):' We
disagree that any further cIarl6caUon ,.
necessary. M indicated iD the Preambl.
of the propoaed rule, thi. rul. d~. DOt
change,ia any way, the mllDDeraD
which the Corps and EPA d.termine
wbether l1li activity ,. exempt Wlder
Section 404(0 of tfaeCWA. Therefore,
thi. regulaUODwill Dol, iDUly way,
affect the exampUoDi for normal
agriculture, .Uviculture or raacblas

_. activities now provided by Section
404(O{1)(A)of the CWA, or aDy of the
other exemptioDS foUDdLa SectiOD
404(0(1).
As part of today'. Nle, the qenc::i..

blve also made an addiUow miDDr
revision to the Corps' definition of
"dischlll"ge or dredged material" which
would make EPA'. and Corp.' .
definition CODsistat with each other
and confonn the deftn1Ucmato the
Iangu88e and, intent nf Sectio,n 404(f}.
lbe EPA' pre-exlsUnS definition
expressly exclud .. "p1owinS,
cultivating, seedins and barvestiDg for
the protectiOD01 fOOd. fiber ad forest
products.·· 33 CFR 323.2(d). EPA',
CUI1WIltdeftolUon, by contrast. does Dot
contaio thla uclualon .... 40 Q"R
232.2(e), althcrugh the $pDI&l would
have added the 0,' in
EPA', definition. ;r.IDa N a deletes '
thi, exclusion entirely from the .
definltioD of "discbaise of dredsed
mal.rial" because it hAs created
coDfusion with regard to the effect of
today'. rule on th. Section 404(1) ,
exempUoDS.
lbfs exclusion III the Corp.'

regulaUon predate. the adoptioD of
Section 404(0 10 the 1177 Amendmenll
to the CWA. Cleeil Wlter Act oftl77,
Public Law No. 95-217,11 Stat. 1566
(ametldlng 33 U.s.c. 1251-1376)~
Section 404(f)(1)(A) e~re .. ly Ultl these
activitiei as example. of normal
farming, silviculture, and ranchin8 '
activities exempt from Section 404,
unless the activities would be
ntCIIplured under Section 404(f)(2). The
exclusion of these activiUe. from the
definition oC"d1Jcbarsa oC dredged
metariaJ" is broader than the exempUon
in SecUon 404(f}because, UDderthe
o,rps' regulatory definition, th ...
activiUes would Daver require I Section
404 penalt, e''IID if they would heve
.ffects "recapturing" the activiU..
UDderSection 404(f}(2).Since Q)opeu
expreSlly ateted in Sactioo 404(f) abat
discharges associated with these
activities require a penalt if they would
be recaptured under Section 404(f)(2),
we beUeve that the exclusion in the
CWTIIntrule Ihould be deleted in order'0 be consistent with Congressional
intenl in this area. The Corps and EPA
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u.. pUlnp in • manner that does not
I1Ilult in th. eame physical effect as !hI'
placement of fill material.
Conaequently. the finel rule noles thaI
placement of pilings for these projects
(i.e., linear projects. piers. wbaf\"ss. and
individual bouses on stilts) gensrally do
Dot bave the eCfectof. discharge of fill
materi.l and therefore a Section 404
permit wiD pnerally not be reqUired for
these projects. ne Corps and EPA.
nevertbeleu, rase",. the right on e case-
by-cue basi. to determine ~at the
proposed placement of pilings to .
support a partictaler linear project or a
.particular pier. wharf: or individual
borne on sUIts does have or ,,"ould bave
the eflect'offill material and thereCore
requires Secdon 404 authorization.
B. Need lor Reguloting Pilings Having
file Effect 01Fill •
The Corps adopted ReL90-8 ia order

to addnu proJects placed on pilings in
w.t .... of the U.s.lbat would havelbe
kinds of adve,.. environmental
consequences senarally usoclated with
c:lisclWs" of fill material. but which
ware not subJeet to any environmental
review UDder s.ction 404 to avoid or
mitigate those .dverse effects. For
example, 1Don. case, a developer
proposed alarp, multi·use high rise
weterfroilt complex which woUld bave
covered over 16 acres oC the EastRiver
toNaw York..1'h8developer proposed
an unconventional construction
method. usins pWngs fI:1steadat solid
611to support th. 16 acres of structures.
The developer apparently pursued this
course of action 1Dorder to try to .void
the necessity of obtaining a Section 404
pennit. To provide the necessary
structural support. the pilings would
bave been so lUge and so dosely spaced
that they wouldbave rhysically .
. displaced av~r 20~ 0 the bottom: .
surface area and the water mlWllD. In
additioa to the physical displacemont of
. aquatic habitat due to the
extraordinarily dense "pacing. the
protect would bave substantially altered
cuneDt and sedimentation p.tterns such
that at least some of the covered aree
would have silted in and eventually lost
its character as a water of the U.S.
In another case, • 13·acra hotel/office

development project was proposed to be
constructed in palustrine fOl1lsted
wetland inNew Jersey. This wetland
was identified as habitat CormON than
80 species of birds. including numerous
migratOJ}'birds that bid witnessed
deaeasinS populaUon numbers due to
fragmentation and Joss oC babUal The
developer originally proposed th.t the
project be built ODfill material. which
would have required a Section 404
permit, but subsequently proposed to
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.eneral pennlts wJJJbe proposed hy
public aoUce to obtain public comment
beEol1la decision i, made wbether to
issue ,uch nltionwide or ntgionaJ
Beneral permits.
IV.R.eriaiOD to Definition ot "DiKharze
of FiJIMaterial:" 33crlt lZJ.l(c) ad
40 0'1.Z3z.z(r)
We have oqanized the numerous

commen .. on the regulation of pl!inp as
fiDm.terial into several issues. Our
discussion of the comments isprovided
below.
A. Summary of Major Issu_esand
Changes From tile Proposal
Many commentors supported the

proposed revisions on the grounds that
the rasulatioD of the placerbeat of
pllinp ua diKbarse of 6nmaterial
was necessary WIder Section 404 to
tlnswe that aaverse impacts to wetlancb
cd other aquaUc resources are
minimized. Many of these cammeators,
all explained inmON detail below. also
argued that the placemenJ,:!l=.
,bould he resuJ&ted as a . of fill
m.terial in ti1I drcumstaDces, and that
the proposed .. visions contained
unuec:assuy aDd unjustified limitations
aDd axceptiODl. Other COIDDleators
contended that EPA and th.Corpa
lacked the authority UDder the CWA to
regulate the placeDUlnt o~f!,Unp as fiU
material. eou!eru were nbed by
comlDlIDto... that th. tmu used ill the
proposed nwisloDS were not adequately
defined by the epndes. .
Based upon public comments. the

agencies have made certain cbauges to
the language in the regulations to clarify
wben the placement of piling.
constitute, a discbUSe of fill material
subject to regulation under Section 404.
Undar the final rule. the placement of
pilings inw.ters oC the United.States
shall require'a ·Section 404 permit when
such placement has or would have ~e
physicalefred of. discharge of 611
material
Thel8endas bav. made two major

changes to the rule in Nsponse to public
commenls. r......we bave deleted the
"functional use and efrect" test in the
proposed rule. In .ddition. the final rule
does not contain an exception for
structures "traditionally construded"
on pilings. For the reasons explained
further below. we agree with
commentors who argued that the
pbysicalefleet of the placement of
pilings (as opposed to its functional use,
or whether the structure was •
traditionally placed on pilings) should
be the focus for determining wben
placement oC pilings constitutes a
discJwse DCfill material We recognize.
however. that lOme projects lenerally

exc.vaUon activities thet would
pn.rally heve minimal environmental
impacts and there(ore be polenUal
candidotes for authorization under
880lira1permit!!;.Severel commentors
suggested activities thet IU'8 either
exempt from resulation or already
covered under the nationwide general
permit program. Severa) commento~
suggested that activities having minImal
environmental impacts should be
authorized by general permits. but they
did not give spncific candidate. .
activiti ...s.Another commentor mdJcated
that·anactiviUes should be regulated on
a cll.',p-h'·-ClS8ba~is. Several activities
'wen' su~tlsted !or authorization by
1l'Jlltlr..!permits; Thes~ include an .
motdl!1mzedlandcl.,.rmg: mechanized
landcl.!arinJl in sVll50neUydry or &ozen
wlltland,; wh..,. brush and timber .
currin.: OCCUI'$ ebov!! the soli surface:
Jandc:J.anris for aa.tJon and
meintenanca or utility lin. or overbead
transmission line corridors: water
diversion structures constructlld to
exercise water rights: activities when
slates already hav. effective regulatory
conuois: dischUS85 incidental to
dredging or excavation to improve fish
and/or wildHfe babitat or to restore
previously filled wetlands: excavation
in dn· streambeds: use oC a hydroax to
deai vagelAtion: creaUon of stormwater
retention/detention basins for
residenlial construction: and ADd and
gravel mining acth'ities having minot
impacts,
The general permit program is an

extremely important regulatory tool
used by the Corps to regulate effectively
activities \\ith minimal impaclS on the
aquatic environment. The Corps does
nOI baye the re~otLPQlSto regulate aU
act:vities on a case·by-cese individual
permit basis. Thel'9fore. we must focus
our resources on those activities with
mere than minimal impacts. Moreover.
gener,,! pen:lits are very effecti"e iD
proiocti:18 the ac;uatic environment.
bc'C!"lU58 lhoy IIfs issuad with stringent
con:!i:,cns thl' limit authorized
aL"ti\'i;il'>te thosu W!!h minimal adverse
6Cf"cts.This fCgulltion may increase the
number of disc:harGes regu1eted by the
Corps naUon,,·ide. In order to
aDminister reasonably the regulatory
program and protect e~fectively the
environment. the Corps will identify
those activities with minimal impacts
ani! pursue development of general
permi!!;. We appreciate the suggestions
m!lds and will consider them for
p,)ssible issuance as nationwide or
rogional general permits in the near
future. An)' proposed nationwide
permils will he publisbed in the Federal
Re,ister and any proposed region.l



that pilinS- are by definiUon "fill
material" and therefo,. must be
regulated In an caleS.Numerous
commeators ware concerned that th.
proposed rule was arbitrary since it
would regulate the placement of pili,
based OD wbat type of structure is bu
on the pilinsl. Asserting thai the
functional use of thl piUnp is
lmtllVant.NVeral commenlon
IUgested that the agencies rely .01e1J
on the pbysical effect test to determil:
wben the placement of piling. ",culd
coDStitute fill m.terial. Other

. commenton disagreed •• upportiag th,
Inclusion of a functional use and .rree
lest. .
W. agree with commenlors who

ugued ibat It 11not appropriate to
detMlline wbether Section 404 applie
lo·th. p~cemut of pUmp solely on t1
basi. of1he functional use of the pilJn(
or wbetber the structures on the pilinS
bay, traditJonally been built inthis
fuhion. AI cUacussed earliar, the
agencies ha". deleted the "functional
use aDd effect" test .. t forth in the
proposed rule. We agree with carlaio
commeators that thla test wu vague,
aDd that IocusIas on th, UH of the
plllnp atructura 11Dol appropriate
whe .. our paramouot, coac:am ~ the
.ffect of the placement of pUlap oa the
aquatJc enYiroamanL Our priDWy
moU".tioa in adopting the plliaP RCL
InDecember tll90 ancflD propOllns this
rule, baa been to adcfnss the powing
practice &mODBlOme project proponenlt
ofbuJlding Wje.development projects
00 pWnp. even though they would
normally ba". been placed on top of fill
material. In these cases. th, projects bad
I clear adverse impact 00 the aquatic
environment. yet DO permit wu being
required for the activity. WhIle the typeor structures built on top of plUna' can
be indicaU~ of.bow ~e piUDp ~UI
alfect the ~qu,tie enVironment:,
ultimately it is the effect ofth. plUngs
that .. of concern 10 us. FOCUSing IOlaly
on those effeell will therefore simplify
implementation of thiI ratnllation.
For the .. me reasons. tJie final rule

provides that the placement of pUmp
wiU not be excluded &om regulatJon
under Section 404 based on whether the
structures they IUpport are traditionilly
constructed OD pilings. The final rule
will Nqulre a Section 404 permit wben
the plaCement of piUngs bas or would
hav. the errect or a dieclwJe of 611
mlteri.l: this test will be .ppUed lDaU
circumstllOces. The final nale allO
provides eumpl .. of activitJ .. that
generally bave lb •• rract of a discharge
of fiU material; Including the following;
projectl where the pilings are .0closely
spaced that sedimentation rates ,would
be inaeased; projects io "'hieb the
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and purpDNI oftheCWA. We have
mad. wh.t w. believe to be a vary
.traishtlorward determin.UOD he,. thel
placem.nt of piliap .. a discharge of 611
m.terial when it would beve the eflect
of 6U material on w.ters of the U.S. The
agenci •• belie". that thi. approach is
entintly COD.i.tent with the language of
the Act. and help. effectuat. the
Wldedyiagloel of the .tatute of
protactln& our DatJon', .quIUe
NIOurcea.
SeverU commentors requested thlt

we Dot punu. thla nalemaking but'
instead wall to ... bow Congress
.ddra .... pllinp lDthe upcoming
nauthorizatJon of the CWA. BecaUA
thla nale 11entirely CODSisteotwith
exiatlDg ,latute, we ... DO reuon to
delay promuJaltlnS this rule.
00. colDDlentor Uguad that there 11

DO luatlficadon lor ngulatlDg certalD
plliDp under Sact.iDDto of the Riven
and HuborI Act, but Dol reauJatlng
thlm u"au" under the Clau.Water

. Act, wbea the piUnp are placed in
watUl.ubJect to jwUdlctiOD of both
Acta. 1'hia commlllltor aJaonaested
that SectIon 10 juriadiction douDot
IUbltltute for Sectlon 404 juriadictiOD.
Today', dedafon to de6ne flU material
UDderSectIon 404 to locIude the .
plac.ment of cerlaio plllDp II 00110
i'~r ... Ia~ to the NplatJon of
p UDderSeCtJoa10. Section 10
.... b .. an lDdepaadaDt rep1atOl)'
program that resulatu aDywoIt.&moal
other thlnp,lo Davlpble walen that
dedi the nevigable capadly of thOM
waten. ReSUlatory juriadlctioD under
Sectioa 10 doe. Dol depend to any
d..... on whlthar the work lDvolv.. a
"diac:lwp of fill mlterial. "nerefore.
we do Dol bell .. e... this cammentor
does. that thelCOp8 of activitJ ..
regulated under Section 10 of th., River.
and Harbon Ad and Section 404 of
CWA must be the ~ ....
D. Establishment o/"E/fec:ts" Tests ond
Exceptions to the Regulation 0/ the
Placement 0/Pilings as Fill Material
The pro:rOl8d rule contained lanauage

that woul have regulaled the
placement of pilinp whare the pilings
were essentially equivalent to a
discharge or fill material in physical
errect or in functional use and effect. In
addition. the rule would have provided
excepUons to the regulation of the
placiment of pilings u 611101terill in
circum.tIIOces involvinglineer projects
or projects wbich bavI traditionally
been constructed on pilings. ,
Commenton expreSsed 18veral

concerns with thil approach. First.
AVlral commentors contended that .11
pilinp. without exception •• bowd be
regulated. One commentor allO argued

C. Comments on Agencies' u,oJ
.,\uthority To Ptomul80te This Aspect 0/
the Regulation '
Slveral commenlorsargued that EPA

and lb.Corps IlIck lesal aulbonly under
the Clean Water Act to lUue the
proposed rog'J)aUon. nesa
~mmeDtors. ho\vever. did not cite any
provision of the statute Drdi&cussion in
the legislaUve hIstory to 5l!pport this '
contention: they .imply I1118rtedthat
placement or pilings hiving the .lfect of
fill wu not the same thing u a
tilscharge (Of fill ma~erial itself. We
belie,·e. however. that loclay'. rula is.
reasonable e"erase of our authority
under the stellule.
The CWA due. Dol define the term.

"fill material." Nor d08:l th. CWA
specifically address. In -=y manner
,,·h.tsCtlve:. ""bether the placemeDt or
pilings in wft!e:s of the U.S. I. a
discharge of fin material .ubject to
Section 404 of the Act. Therefore. It1.
up to EPA aDd the Corp. to determine
• ",uonable regulatory approach to thi.
ectivity. consistent with the language

build vtnuaUy the IdenUcal proJect OD
12-16 inch diemeter plUnp. WhUethe
pilings did Dot need to be .paatd
densely 10 .upport the 'lrUctwa. u ill
the East River situation, the platform
supporting the 13 aO'8 development
would bave rested &om 3 iDch.. to
approximalely one foot ahovethe
weiland. The project would therefore
have prevented IUOUght &om reacb.iDg
almost all of lbe 13 acres of wetJandJ
Wldem .. th the atructw., thereby
makjng wetland veptatJoo powU1
impDISibl. IIOdcausiDg the .... to 1018
virtu.uy aU of ita wlllfUf. habitat value.
The project also would ha". contributed
to lOiJ erosion by killing vegelatioo that
provide .011stability,...wUDa lD
lnterrerence with the ilia', Datura! Oood
protection function, IIOdimpairment to
downstream water quality. Ultimately,
the daveloper decided Dotto·purau. th1a
project.
In both of these CU8I. the

environmental effects of the proJec;t.s
would ha". been NV... comperahlelD
many respects to tha effacta lliat would
ha'" resUlted bad the projeda been built
on fiUmateriaL AdoptJon of RGL80-1
reDected the Corps' beUef that allowtas
such projects toproceed without aDy
enviroDmeatal review WIder SectlDD
404 would not be c:ousfllaDt with the
goal. and objectivel of the CWA or
~DD4~.~~tlDgp~wbu
the project wouTd have the .ffect of fiU
will therefore belp insure that
potentially damasiDB IdivitJ.
constructed on pilings m waters of the
United Stites are reviewed under
Section 404:
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vegetatiaD and lulLlblUty of the llI1!aas
wildlife habitat.
Althoup UI individual home on

pilinp u ,.nerally not "Unear" III
desjgn.1t po@rally sbares many of the
same etlributes a, linear projects so thai
we believe tbat It senerally will not
have the effect of fill material. Most pile
supported individual houses ... quire
neither closely .paced nor laqe pHings_
An individual home elso generally does
Dot cover luge areas. Some commentars
objected to the tenn "single-family"
houses contained in the proposed rule,
We agree that tbis tenn was somewhat
vague and confusing. We bave
substituted the word ·'individual" for
"&ingle-family'!. in the final rule in order
to more eadvely exclude luger
Itnlctur8tl (••S., a development or
multiple single-family houses) tbllt may
indeed have the effect of. dischuge of
fill matarial. as outlined above.
W. do not tab the position that pile

supported linear projects and an
individual house on pilings can never
hav. any adverse effects on th, aquatic
acosyatem. Obvtoualy, aquatic life
located wbere a .lngle piling is placed
wiD be crushed by the placement of the
pWng. Similarly. ,ven less-tban-massh'e
structuras on widely spaced pilings
have some effects on th. aquatic
environment. We, however, IJ8
concerned witb the caseswbere the
pilings and muctures they support
cause impacts on th. aqU:8Uc
environment comparable to those which
occur with the di5charse of fiDmaterial
(l••••by displ1dnS many or all of the
aquatic functians of au area). Today's
rule will ensure that such effects do not
oa:ur without undergoing
environmental review under Section
404 of the CWA.· .··w.do ndt agree·wttlacomm.Dtors .
who agued thae we sbould expand the
proposed exception. to indud.
"commercial and industrial structures
interrelated to wharves. piel'S and
marinas." Such a broad categol)' of
structures could certainly inClude those
with large area coVeras. or those built
on luge or closely ·spaced pilings:
therefore we cannot find lIS a general
matter that these types of structwes
generally would not have tba eaact of
fiUmat.ri.l.
Several commentors ..xpressed

concern over the manner inwhich the
effects test. wera defined. Some of these
commeDtora .ugs_ed that the rule
.hould be consiatent with the test
proposed for determinins whether e
cH.cbars. of cbedged material occws,
1••••the rule should clarify that the
placement of piUnp mould be
replated as a discbarse of fill material
only when the activity would destroy or
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addiUonallllWDpJIII of actJvlUe,
involving the placement of pilings that
Ihould not be coolidered a discha.rse or
fill matarial. In particular, several
commenlo" IUSBe'ted that the
examples of structures that would nat
requi ... a Section 404 permJt due to their
having beaD traditionally constructed on
pilinp .hauld be expand.d to include
"commercfal and industrial structures
interrelated to wbarves. pie,., and
marinas. 0' Finally, onl commentor
suggested that all non-water dependent
activities inwaters ofth. United States
be regulated und.r SecU4n 404.
We believe that linear project

conslnlctJoD on pilings wiU generally
not have the phyaica1 Iffect of fill
material. W. recognlze.howaver. the
posslhlUty that such projects coulcl, in
certain casas. have the affect of fiU
material and tbe fore should be subject
to Section 404.n fore. the regulation
does Dot establish a definitive rule that
linear projectJ will never have the .ffect
of&ll materiaL
Nonetheless. we believe that It wUJ be

a rare casa when pllinp used for linear
proJecb have the .ffect of fill material
and require authorization under Sectlon
404. The most liplficant facto,. in
determinbis whether placement of
ptllngs buthe eaect of fiDmaterial are
how denlaly th. pilei are placed. the
Iizaof tha pillnp. and the sround
dell'Ulce of the mucturas built onPw.. and tb. overall areal coverage of
the Structural built on pilings.
Closely apaced pilings of oy size, for

example. can heve th. effect of
substantially raplacing an aquatic antL
Very luge pilinss, regardless of their
spadns. may also substantially replace
an aquatic area. Large or closely spaced
pilings can also .tract .~ol·pattems .
aud sedimentaUon rates. Tbe above- _
groWJd clearance. and the overall areal
coverage of the structures built on
pilings, affect lb. suitab.llay of the area
underneath for vegetation and wildlife.
The losses of aquatic and wetland
functions and values under these
circumstances can be lbe same as would
ocx:ur from the discharge or fill meterial
itHlf.
Most linear projects (piers, wharves,

bridSlIii,elevated roads and pipelines, •
etc.) do oot requtnr either closely speced
pilings or ov.rly large pilings since they
senerally do not aupport massive
structures requiring 8J'8IItsupport. Also.
allboup .amelinear projects (e.8~.
bridges and elevat.d roads and
pipelines' may be quite lon8. tbey
880lrally an Dot very wide, and
therefo ... would generally Dot result in
the 0VIIfaIJ areal cov.rage that can result
in substantial adverse effects on

pilings themselve. effectively would
...place the bottom of a waterbody;
projects involving the placement of
pilings that would ... duce the reach or
impair the now or circulation of waters
of the United State,,; and projects
involving the placament of plliogs
wbich would ... sult in tha adverse
alteraUon or eliminaUoD of aquatic
functions.
We disagree. however. with the

commentor who -sued that the
placement of a pUiDa fa hy definiUon a
Clischargeof filf material inaU cases and
that all pilings must the ...fo... be
regulated 1;Ulder~on 4!)4. As
discussed above. the CWA does Dol
define fill malerial. We believe that it is
...asonable to defiDe the placement of
pilings as IIdiscbUBe of fiD material
when such placement would have the
effect of fill material. This commentor
appuenuy believes that EPA od the
Corps ant compelled to regulate the
placement of. piling in waters of the
United States u a diScbarge of Jill
material. ev.n whe ... the placement
would Dot have effects auociated with
discharges of Jill material We ... DO
pro\isioD of the Clean Water Act that
would compel the adopUon of such an
approach. Wehave tabu what we
belleve to be a stJaightforwud and
common-18DSIIapproacl1 to dafiniDg
when the p1ac:ement of pllings Isa
disc:harJleof fillmaterial, sa approach
that webeli.ve is enUrely consistent
with the CI.an Water Act.
. Severa! commentors raised concern
ovar the exception for the placement of
pilings in linear projects. Some
commentors suggested deleting the
.xception based on their CODcernsthat
adverse impacts to the aquaUc
ecosystem would occur as a result of the
construction of linear projects. One
commen'or sU88ested that linear
projf'cts not be exceptad if the project
would "significantly alter the now of
water or increase NdimenlaUon so that
the quantity and quality ofbabitat is
reduced." One commentor also
sugg9sted that Ibe exception for projects
tilat bave traditionally been constructed
on pilings be elimjnated. wbile another
commentor wu concerned that
delonnining what constitutes. pier or
marina is lubject to "elastic
interp ...talloos" and ther.fo ... mould
not be exempted. Oth.r commentol"l
suppon.d the exception for linear
projects. and one comm.ntor requested
lbat ··hot-oU" pipelines constructed in
Alaska', North Slope be included in th.
list of linear projects wb .... the
placement of piJinp would not requi ...
a Section 404 permit. Some commentors
argued that the proposed exceptions
were too nUTOW.and suggested



v.RnilJoa '0 the Defia1tiOD orWalel"lor Ibe Ualled Stat .. to Exclude PriDl'
Cao .. rted Croplud
A. Background and RaUonale lor the
Final Rule.
lb. qeoci .. proposed to add

laoguagi lD the defiDfUoDof waters of
the U.s. provldiDg that the term dON
Dot lDelude prior CODverled("PC") .
cropJaocLudefine4 by the National
Food Security Act Manual (NFSAM)
pubUahed by Ibe Soil CoaArveUoa
Service (SCS).PC cropland Ia defined by
SCS II.,... that, prior to December 23,
IUS. were dralaed or otherwiseID&D1Cted for the PwpoA. or havlDg
the • ofDI&kJas prOducUoa of a .
colDIDodi~ aup poulbJ .. flC cropland
lalDundat8d for DO more than 14
CODI8CUU.. days dwiq the powIDs
MUaD ad .xcJudee potbold or playa
wetlaada. EPA and th., Corpa stated ja
the preamble to the propoal that we
ware propDlSlq to codify existlq
polley. II nfleCted inRGL 80-7.that PC
croplaad II DOtwet .. of the Ualted
Sta.. to halp 8dal.ve CODJiJtacy
amoDl vulOUI federal propalDl
aff~ wet1aacla." .
Som. COIDIDlDlDI'IlUPPorted the

propOJed c:haap. Th.y felt that It was
1m~t for EPA. the Corps IUd the
Departmtlllt of Agriculture to follow
coDslateDt procec1W'81lJ1d policies.
because to do otherwise undermiDea the
c:ndIbWty ad .ffeetlv .... of federal
wetlands protect10D progruna. Other
commtllltors oppoaed the cbaage lDIta
nUrety or took laIUI with .pacific
&Specb of the PC copland d.flDIUoo
that they beUeved were iDapp~'"
W.~ d~ded to retala the approach
contained iD.die proposedrul& The ,
re&IODI far thia approach ad nspoases
to anum.," ~Ppo.lnB the proposal"are
dJlCUIIed below.
A. stated lDthe preamble to the

proposal, we .... excludiaS PC aupJaad
from the definlUon of waten of the u.s.
lDorder to achieve coaslstauey 1Dthe
mlUlDerthat vuiOUI federal prognma
addJeu wetlaDda. OD. commeatar
8JlUed that INch consisteaey fa Dot a
"Soal of the CWA.H ad that itwu
therefore Dot appropriate to base
weUaads poUey OD this consideration.
We beUeve. however, that effective
implementaUoa of the wetlaods
provislou of the Act wiabout unduly
confuslDg the pubUc and reguleted
commuait)' II vital to acbievios the
environmlDtaI protection Boal, of the
Clean Water Act. The CWA i,not
admiDlaered inI vacuum. Statut ..
other than the CWA and asenciel other

proJectI, such a. bridSes. W. '81'"With
thla commeaL
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part of the propDMd rul.without
modification.
w...... with Ibe CODcemexpre"8d

o.. r the UNof the tenD !'larse" wbeD
referring to .tructW'l'. aad have deleted
It from the 6nal rul •. W. have oot .. t
.pecf6c ItaDduda or thnlhoJda to10_ the phya.lcal.ffect of plUap u
aua-ted by commeota, II we beUeve
the circumJtaDcea related to each
IftuaUoa are 10divar18 that..was
.pec:Uic ataodardl would be
inappropriate. lDatead. we belleve the
datermlaaUoo of ab. effect of the .
placemaat of pWnp Ihould be
detlU'llllDed oa a case-by-cue bull
CODIideriq tIM facta of each Jadlvfdual
c:ua. W. qree with the cnmmeator that
"8IMDtJally" the ameli uodear, ad
we haft deletad UNof the term
"..... tJalJy"lD the fIDel rule:
B. Additional Commenu
A lew commeatora expreued the

Deed toDote apecUicalJy that aIatJag
aatlODwid. permJta are Dot a&c:ted liy
thia NM &ad that acliviU .. delmnlDed
Dot to be IUbject to Sect.loa cot
,..w.uoa ma)' .uuaeed a Sed10D 10
permJt whta undeItabA lDIJIdltlaaally
DI.bl,waten olth. UaIteds.....
With npnI to th. &ntpolot. today'.
rul.dOlI Dotmodify,lD &aYID&DD.,
CWNDt l1ltbarizatloaa plOridecl by
nfItlDs aatloawtde pel1Qlta. Hawevw,
the Corps wW .... mln. theMIdfar .
addlt1DD&l...,al pID'IDltl UDder
Sectlao tot for thou proJecb JavulvfDS
the placam.,t of pWop that have 1_
thaa mlD'ma' adverse ealCtJ OD the
eaviroDmeDLID addiUoa, II apecl6.cally
provided for m today'. rule. the·
placlment of pWap m andiUoaally
Davipble ..... of the Uoited Stat ..
remaiDa subject to autharizaUoa und.r
Sect10D100ftlie Rivers aelHarbors
Act.' + •• •

Another commeotor .xp..... d -
coau:ern thai the regulaUoa wlU prohlblt
coDJtnacUoo of aay IlnIcturea lD
wet1aodJ (either on au material or OD
pilings). Thla fa clearly not OW' mtnl
lbeCorp. authorizes thousands of
projectllDvolvfDS fiUmaterfal every .
year. ad the Carps .xpec:bto authorize
8CtiYitia ODpillnp where appropriate.
ODe colDDlentor proposed that a 181of
quaoUfimle atanduda be developed for
how and where atructuntlsuch as decks
may be buill We beUave that aaUoaal
.taadarcb for pile supportfd atnu:tures
.... iDapproprfate; IDstaad. these
doterminaUDDI are more properly
addreued ODa cu.by-cuebasil In the
permittiaS proceas. One commentor
suggested Ibat piliap ahould be defined'0 include pile cap .. colWDllI. piers and
abutments which .... part of linlar

degrade eny U'IIoI of Witen oflbe UaJted
Stete •. One COauDeatorwanted thet
the propaN. to ,.wate the plecement
of plUngs as 611materfal wben I project
ua.lgnlfic::antlyall ... or .Umlnat ..
.queUe functioa. aad valu .. ••wu too
vagua. Another commenlor wu
concerned that the propo_ tedof
whether the "piliDp an so doaely .
spaced that I8dimenlaUaa rat.. are
iDcnNIIed" would be diflicult to .
implement given teclm1cal dlfBculU.
IDpredfctingl8dim.otaUou rat ..

• Commeaton also requested that WI
develop .peclfic thnIsholda, such II
Dow/temperatura. Drvolume cbaDge. to
determine i!pllinp have the am.
ph}'lical DrfuDctiooal.Bact II flU
material. For exampl., OD. commeotor
recommended MttiDs alltaDdud yolume
of pnee to be used inODe project below
which a project would Dotbe ftl8U)ated
because th.re would be "m'DlmiJ
eaviroamentallmpact." One commeotor
suspated that UN of the phrua
"lIU8DtiaUy the ame .&eta II flU" WIllvasu., ad ·Iea o,.a questloaa of how
IlDillar the .ffect would ... tobe lD
order to be "ell8lltla11y the laID.. "
Thl apociee dlsqrIe with the

commtlllts that suallteel th.lDcluoa
of the IIUIUI ·'destroyor depad." tat .
propDHd for the de8DJtlcm of
"dlicbars. of dndpd maIedal...W.
Dote that thl definiUou 01"cIUdwp of
dredged material." unI1b that of tIiI
"d1Kbarsa of &1lmateriaL" historically
has coutaiDed a exclUIIODJar d.
minimisdhchup. uaodated with
"DormaJ dntdaiDg openUoaa. .. oM part
of today'l rule. the apaa. are
narrowinS that exclUlloa lDa maDDer
that WI beUeve curiee out the pwpOl8l
aod objectives of Ibe CWA. There', DO
comp .... bl.la.ogu.ap lD the .eacfee'
defiD1Uoao'''d1IcIiuB.of flUmateriaJ"
aod we ... 00 JustJ6caUODfor addlaa
aucb languqe. . . \
10 respool8 to the commlDl that

".igni6caatly alten or elimlaatal
Iquatic functioo. and v.lu .... wu too
vltgUe.w. have deleted the lana
"sJgnificaatly." Wel(P'll that thia
qualifier would add cOaCusioa to thll
determinatioo of wbether the placement
of pilings should be regulated u flU
material. aod is unoecauuy. We qree
wiLL the commeDt that precf ..
predictions would be dilJiculL We
believe. bowever. that Corp. &ad EPA
slaff are able to make seoera!
predictionl ntgardiag aedilDaolaUan
rates that may l'Biult &OID the placement
of pilings. Moreover, w. believe that
such generalized fiodinp would be
sufficient to determine whether •
placement of pilinSl would have the
enect of. discharge of flU malarial.
Consequently. we have retained thi.
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bydrology due to Inundated or .. turaled I clear technical answer, to make the
1011conditions. difficult distinction between those
W. believe that these commentors agricultural areas that retain their

have oversimplified the relationship wetland character sufficiently that they
between the SCS de6nitJon of PC should be regulated under Section 404.
cropland IIJIdthe wetlands de&nition and those areas that been so modified
under SectJOD404. In fact, except for a that they .bould faU outside the scope
brief period of time after the adoption of of the !:NA. As is inevitable whete the
the 1989 Federal Manual for Identifying government engl881 in such line-
and DelineaUng JurisdJctJonal Wetlaads drawing. we recoplze that the
(1989 Manuan, the Section 404 program particular Una we have chosen to draw
has generally not considered suCh Is Dot perfect. Two ueas that are
farmed anas .. m .. ting the regulatory Inundated for 14 dlYs and 15 dlYs a
definftion 01wetlands under the CWA. -' HUon nspectively may not, in ract.
IJ:t 1986, the Corps issued RGL8&-9, differ matenally.in tenns ofth~ir
which Interpreted the phrase "normal function and values. This aiticism.
drcumstances" in our iagulatOJ)' however, could be made no matter
definiUon of wetlands as nferrlDg to an where we chose to draw the line
1l'88', characteristics and UlSIn the between wetlandi' Uld noo-wetlands.
present and recant-past. Under this W. beUeve that the distinctioDs under
interpretation, aopped erea did .not the Food Security Act between PC
constitute wetlands where hydrophytic aopland and fanned wetlllJlds prevides
vegetation has been removed by the a reasonable basis for distinguishing
agricuJtural activity. ID thelS8S between wetlands and noo-wetlands
Manual, EPA and the Corps modified under the !:NA. IDaddition to the bct
this approach and lIValuated wbether I that we beUeve this cIlstinction is an
aopped uea retalaed wetJaad . .ppropriate one based on the ecological
hydrology to the extent that walland pls and objectives of the CWA,
vegetaUon would "tum if the copping adopting the SCS approach in this area
CI8&Ad. Under th. 1989 Manual, wiD alsci belp achieve the very
therefore, the pbrue Mnonut important policy ,aal of achieving
c:ircumstances," .. appUeel to coaai5tency among f.deral prop-ams
agricuJtwaJ an... meaDt the afrectinswetlanda.
dn:umstances that would be present
absent qricu1twalactlvlty. The Corps C.Ro/e of scs PC Cropland
ceuad using the 1989 ManUIIIn DettuminatJons
Aupst, 1991 at abe cliredfon of Inabe pnamble to the proposal, we
Congress (Eaergy and Water stated that jurisdictional determinations
Development ApproprialJons Ad of unCler the CWA can only be made by
1992, Publ 1.. 102-580) and basaa using EPA and the Corps. While we stated we
its earUer 19S7 Corps of Engineers would accept and concur in SCS
Wetlands Delineation Manual (1987 detenninations to the extent possible.
Manual) for wetlaads dalineaUons. EPA this rule does not alter the final
~sCIUJ'IIDtlyalso using the Corps'1981 authority of EPA regerding CWA
Maual in implementing Section 404 jurisdictJon.
(See 58 FR 4995, January 19, 1993). This discussion in the preaplble was
While the 1987 Manual does not aiUdze4 by commentors &om·several
address Ipplication of the '~lionn.l· '~gles.·.Some commentors were
circumstances" phrase .. fl relales to concerned that the proposed rule
areas in agricultural production, both efiectively "delegated" EPA's and the
qancies continue to follow the Corps' authority resardfng CWA
guidance provided by RGL90-1,wbich jurisdiction to SCS. Some of these
interprets our reguletOJ)' definition of commentors ursed that SCS be required
wetlands 10 exclude PC copland. to oblalD Corps (or EPA) concurrence ror
The evolution over the laSt several the purposes of mliking PC cropland

years in the EPA and Corps policy for determinations. From the other side.
deUneaUng wetlancb inagricultura) commentors argued that EPA and tha
areas attests to the difficult technical, Corps should Dot be allowed to make an
legal and policy coasiderat.ions that bear independent Judsment at a ,Ue, and
on thb issue. We therefore clisasree with should be required to derer absolutely to
commentors who ... med to believe that SCS determinations.
ascartafninS the jurisdictional status of ID re'ponae to these comments, we
PC cropland is I cut-and-dried technical note that today', rule does Dot
qUestiODreadily resoJved by refeienC8 to "delegale" EPA's ultimate authority ror
senn)yaa:epted d.lineation delermiDiag the scope oCseograpbic
methodolosies. IDutiliziDg the SCS jurisdiction under the CWA. At the
definition of PC cropland lor purposes same time, we believe It is critical that
of Sectioo 404 of the CWA. we are duplication between the SCS', wetlands
attempUns. inan area where there is not program Uld the CWA Section 404

than EPA and the Corp, bave becom. an
'nleg ...1put of the r.d .... 1wetlands
protection effort. W. beHev. that this
effort wUJ be most effective if the
egencies involved bav., to the .xt.nt
possibl., consist.nt and compatible
approaches to insuring watlands
protection. We believe that this role
achieves this policy goal in a DWlDer
consistent with the language and
oblectives of the !:NA.
Moreover, we believe that excluding

PC cropland from the de&nition of
WIIters of the U.S. b colWJtent with
EPA's end the Corps' paramounl
objective of protectiog the nation',
aquatic resources. By definition. PC
aopland has been signlfiCADtly
modified 10 that it no Jonger exhibits its
aetwal bydroJogy or vegetation. Due to
thi5 ~ipulaUon. PC cropland no
lODgerperforms the functjo~ or bas
values that the area did in its natural
condition. PC cropland has therefore
baen signlfiCADtlydegrade!! through
humllJl activity and. for this reason,
such IIl'88S are not beated as wetlands
under the Food Security Act. Similarly,
InUght of the degraded nature of these
1Il'88S,w. do not beUave that they
should be treated as wetlands far the
purposes of the !:NA-
Ibe altered nature of PC cropland was

discussed in RGL90-7, in whiCh the
Corps concluded that cropped
condltioDs conltitute th. "nonnal
drcumstances" of such areas. IDe Corps
contrasted PC croJJland with "fanned
wetlands, " define(! by SCS as potholes
and playas with "/or more consecutive
days of inundation or 14 days of
saturation during the growing season.
and other areas with 15 or more
cons.cuti\·e days (or 10 percent of the
growing season, whichever is less) of
inundation during the growing season.
Because the bydrology of farmed
wetlands has been less ~calJy
aite:-ed than it has for PC cropland, the
Co:ps stated in RGL 9~7 that farmed
wotlands continued to retain their basic
soU and hydrological characteristics.
and that such areas should therefore be
considered to be wetlands.
B. Technical Validity of Excluding PC
Cropland From Regulation Under
Section (04
Several commentors argued that it

was not tkhnically valid to beat aU PC
cropland as non-wetlands. These
commenton pointed aut that the SCS
definition oCPC cropland excludes 81'88S
that are inundated for more than 14
consecutive days a year. lind they
argued that this nquirement was
inconsistent with EPA 'a lind the Corp.'
regulatory de(iQition of wetlanda, which
includes areas that have wetland



dOCWDentat1ou.iacJuding an £IS wheD
requJntd, II p,..p .... d by the Corps for .11
pennll decisions.
VD. EDcuU .. Order 1%291and the
ReplatOl'J' Flexibility Act
Numeroua commentors indicated thet

e resulatory impact analysis under
Executive Order 12291 sbould be done
becaUN the ruI.would allegedly causa
aD increase in the Corps' workload and
in costa to pennit applicants IIDd
becaUN the rula will alJesedly result in
edditiouaJ encumbrances or burdens on
the public in the fona of tax iaaeues.

_ project delaya. pro')ec:tsautinj' and
inawued project costs. One commentor
felt that agenq raouras would be
diverted &om ~er, more significant
projedl by thII nile. EPA and the Corps
do not beDeva that this regulation moets
the definition or. malor rule under'
ExeCuUve Order 122g1. and we
therefore hava Dot prepared a regulatory
impact anelyall for the rule.
Some colDDlmtora also argued that!h• .,end .. were required to perform a

RquJatory FlexiblUty Analysis for this
regulation UDder the Regulatory
Flexibility Act. 5usc,801-612. EPA
IOd the Department of the Army certify.
pun~t to Sectlaa 8D5(b) of the
ReSUJatary FJexibWty Act of 1980. that
this regulaUon will Dot hay. a
aipUlamt impact OIl • substantial
DUmber of enUU ... Therefore we have
Dotprepared a regulatory OexibiUty _
ua!Ys1l for this rule.
EPA end the Corp. do Dot belleve that·

thiI regulation wflfhave a significant
impact on a substantial number of small
mtiU .. &rst because mOlt of the
components of th1a rule merely codify
current ageney poUdas and thesa
aspects of the rule will therefore not
.result in lOy .lJ\aWued_regulatory _
buiden OD die pubh.c, includiJlg man
busin_as. Slnca J9iO ..the Corp. has
followed the polley under RGL9O-S or
regulating m8cbanlzed landclearing
activities under Section 404. Similarly.
RGL90-8 established. in December
1990. the Corp. polley of regulating the
placement of pllinp when the activity
would have the effect of discharge of fill
m'terial. The amendment of the
definiUon of waters of the United States
In today'. rule also codifies the
agencies' current poliey of not
regulaUng prior converted cropland
under Section 404, .... Oected by Corps
RGL90-7. RGL g0-7, moreover, eased
the regulatory burden of the Section 404
program by excluding" prior converted
cropland &om coverage under this
provision. ,
EPA and the Carpi believe. moreovar.

that coverage of diJc:hargft associated
with ditchina. channelization and other
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halbed UMd and wiD continu. to be
used for the production of aD
apicultural commodity ia a commonly
used rotaUoDwith aquaculture, grasses.
legume. or p•• lure production.
H. Gmnd/ather Clause
OoeCODUDantarAid that RGL90-7

results III the retroactive srandfatheriDs
of Wepl dnJDqe acUviUe. between
1977 and 1985. It hubean and
continu .. to be the position of the Corp,
and EPA that unauthorized diJchup
activity cannot .liminate SectloD 404
jurisdiction. Th .... fore. wetlmds that .
were CODY(:neQto prior coDvened
cropland betWHO 1972 and 1985 as a....wt of unauthorized diJclwsu of
dredged cr. ii1l matorial do not CoDstitute
"prior couverted cropland" within the
meaning of today" rUle IOd remaf.n
''waterl of the United States" subject to
SectIon 404 resulaUon.
VL EDrironmeD'" DocumalaUoa
Some commnton wantad the Corpl

to prepare an Environmental Impact
Statement lEIS), arsuJng that thi.
ru1emakln8 CODSlitulal• major federal
action slsriiftcantly affect.lns the quality
of tha human environmltDL Some
commenters felt that IiDce thue rul..
protacU.QWGuauOs. en ElSwould be
needed w cietmniDe such
eavironm~rita1efiedl .. mosquito
infestauo:l, odors.lDd ..... Others
wanted an £IS prepared because they
f,lt that tilase ruler would reJUlt Ina
loss or ~,-:iands. One commentor
requested liIat the Corp. prepre IDEIS
for fanntn:t. foresby IIDdrancllil '
distwbances and other GUestion Ie
wetland 1m!:lac:tsbefore proceeding with
fwther rul9maJdag. ,
, Section 511(e) or the CWA provides
that. ex"apt for certain acUODfnot
relevant here. nG.action by EPA
constitutes a major federal action' '
significantly affecting thl quaUty of the '
buman environment with the meaning
orNEPA.ln this jOint rulemak1ng by
EPA and the Corps, these two agencies
ant making substantively IdeDUcal
revisions to their reguiatiODf inorder to
better c:any out the purposes or Section
404 arthe CWA. EPA is axempt from
NEPA under SactJon sn(c).and w.
beUeve that, under the circumst&ncas or
this foint natemaking. the Corps is
exempt u well.
Nonetheless. the Corps has prepared

an environmental assessment and
detennined that there will Dotbe.a
significant impact on th. qUellty of the
human environment. This assessment is
contained in the record for this
rulamaking. Consequently, an £IS has
not beaD prepared by the Corpr.
Furthermore. appropriate .nvironmental

the use of prior conval1ANlaoplmda for
non-agricultural UNS.One commentor
objected to the Cactthat there t. no
mechanism providing Cor"recapture"
into Section 404 jurisdiction oC those
prior converted aoplandl that revert
bad: to wetlands. ODe commentor
objected to the requirement that a prior
coDverted cropland i.cooalderecl
abandoned unle" ituuNCIfor lbe
production oCan agricultural
commodity at a regular IIlterval, ltatlDg
that It should include use for any
agricultural productioD,lIlcluding hay
and' pasture land.
Tne Corps and EPA will use the SCS

pro\-ishms on "abandonment," thereby
ensuring that PC aopland that Is
abmdoned wHhin the meaning of thosa
provisions and which exh.Ibit wetlands
characteristics wUl be considered
wetlands sub;eclto Section 404
,..gulation. While wa agree that ses',
abandonment provisioDi may be
complex. SCS has been applyiDg these
provisions"for se\'eraJ years in
implementing the Swampbuster
prosram, and farmers hava beeoma
familiar with the standards used to
determine whether a property has been
"abandoned." If EPA and the Corps
ware to use different abandonment
provisions in implementing today',
rule. we bt.lieve the resultiDg
inconsistency batwHn the two
rei'llatory p~s would serve only to
aftate confusion 81 to which standards
ue applicable to the slUlleparcel of
prop&n\·. In response to commentors
who opposed the usa ofPCaoplands
for non-agn:ultura! uses. the agencies
:l01!! thot today's rule centers only on
whethei L"'I area is subiect to the
peographlc scope ofCWA Jurisdiction.
ThIS oetermination or CWA Jurildiction
15 mads regardless or the types or _
impacts of.tho activities that may occur
in those areas. The agencies also Dotl
that todsy's rule will proVide a
mechanism for "recapturing" into
Section 40-1 jurisdiction those PC
cronlands t.'1a,revert back to wetlands
where the PC cropland bas bean
abendoned_ Finally. in response to the
raGuest tha' a PC crophtnd nol be
censldered abandone:! if the anta is
used fo:-an~' agricultural production.
ragerdless of whather the crop is an
af!ricultunal commodit)·. we nota that
SCS's abandonment provisions do
racosniUl thftt an area mey be used for
other 4gricuhuralactivities and not be
considered abandoned. In particular. PC
.~opland whicb now meets wetland
u·ileria is considered to be abandooed
unless: For onca in every five yean the
area bas been used for the production of
an agricultural commodity. or the area

\
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lbeae commenlera ltated that most SCS need to be able to meintain consisten .. ,
PCcropland delenoinatioos alii mad. with ses in the future when revisi:u ,
basad 00 aerial photos, and they aJBued are made to the NFSAM; incorpor.uir, .
that aU. visits were nscs5S81)' to one versioo orUls manual, Into EPA·j;..
accul'&tely delineate w&tJands under and the Corps' re~!ation;; would imJl
Section 404.•As di5CUSlisdearlier. the OW'ability to foUow fulW'ftrevtsrens II~-'
ses" In co!1llullAtion with the Co:ps and the NFSAM in adminislering Sacli::ln
EPA. 18workins to improve the 404. The fiDal rule. therefore, CQntihlllBs
consistency of it. prior converted to exclude prior con ,·ectad cropland
D'Oplaad determinatioos. from the definiUo:J of waters of ilia

United StatN. bUIdoes net ~pecifi;:a!ly
D. Expand Exdusjon '0.411Agricultural iocorpol1lte by re!et8o:JC8th6 pra\'lsions
Areas of the NF'SAM. EPA and the C":Pl= will,
Some CDDUDentDnalBued that lbe bowever, hnplemO:'It this aAClusion in a

.xclusion 01 agricultural ares· mould _manDai follo,,·ir., the guidance"
not be 'limited to land that meelS the contained in the NfSAM and
SCS definitioD cifPCaoplaad but-fhat appropriatejield delinealior.
the exclusion .hould apply to any techniques. and win contio:ue I~ ~:y, to
agricultwd ... that bDot Inundated. the extend approp:iate. on
for more than 14 coosacutive daY' detarmiDatioDS made by SCS. The Carps
duriug the srowiD& season. Whila thasa and EPA will continue ta work with
commentors belieVed there would be ses aa procedures for implam"nUng
advantages to treating all agricultural the prior converted cropland porti~n of
areas limllarly in this manner. we the NFSAM. We will also issue policy
belie" that such consideraUDDS are guidaoce directing our field staff to
outweighed by tha importance of uUl1ze the guidance in the NFSAM
achieving the soaI of conIistency with wheo determining the prusence of
the PC definition under the Food wetlands on agricultural lands.
Security Act. By codifying our existing policy that
E.lncorporation 0/ NFSAM Into EPAI prior converted cro:rlands are not wat.rs
CD1p$ Regulations ' of lbe U.s., the fin rule Idrengthens the

Several comment - made the regu1alOry buls for not regulating these
.... areas under Section 404. The lact that

proc:8dural ergument that adoption of . we have not incorporated by reference ~
the NFSAM by refel'llDC8iDtoEPA's and the actual provisions or the NFSAM il! ).
the Corps' ngulatians vlolUed the our rules does not undercut our ability __ .
AdminlstratJve ~dure Ad. These to maintain this consistency. Rather. as0
commentors paanted out that the explained above WI believe that
NFSAM had not yet gooe through utilizing the NFSAM lIS a guidance
nalemaJdng when itwas adopted by SCS manual, uIt is used by SCS. will
and they arsued that reference to the enhance consistency in the
NFSAM in the proposed rule was not administration of the Food Security and
legally adequate. Other commenters Clean Water Act programs.
questioned the appropriateness of
incorporatiDg the "''FSAM Into EPA's F. SecUon <104(PExemptions
and the Corps' regulatory provisions Some comment Drsexpressed concern
wbeD the 88fDCYthat d~e1oped the· thai codilyiDg ~guJ.tary Guidance
manual (SCShsas it as a guidanql . lAtter ~7 would elimlaate.U ..
documeoL' ~~8 commeotOrs also felt exemptions for 8gncultw.1 aCtivities
that EPA .nd the Corps sliould retain under Section 404(O(1)(A) of the :Act.
the BexibiUty to fal~ow future revisions Other commenlors felt that the rule was
to the NP'SAMmade by SCS. not needed and that prior converted
~ explained above, 008 of the croplands should be considered exempt

pnmuy reasoos that EPA ad the Corps under the Section 404(Q Dorm.llarming
are&macling the definition 01~ters of activities exemption.
the United States to exclude pnor As previously Slated in this preamble.
converted croplands is to ensure today'. rule will nol eliminate or in any
~ in the ~y various fedaral way effect the exemptioos lor Dormal
agenaas are regulating wetlands. We farming. rancbing. or silviculture
beli.ve that consistency with SCS activities in Section 404(0(1). Moreover.
policy will best be achieved by our the exemptioD5 apply only to discharge.
utillzlnJ the NFSAM in the sam. ad DOt to the issue ofwbether au area
manner .. SCS. i.•.• as • pidaoca iswithin the gaosraphic scope of
document used In conjunctioo with Sectioo 404.
other appropriate technical guidance
and field testins techniques to G. Criteria for Abandonment
determine whether an IU'88 is prior Some commentors expressed _J- .
converted aopland. W. abo apee with concema that the abandonment rule WI
lbe commentors' arsumenb about the Dot clear. A few commentorl.opposed 0

program be IIIducad.1n that regard, we
believe that farmers should generally be
able 10 lilly on ses wetlnDda
delermlnations for pwpOSH of
co:nplying with both tho SW&mpbusler
p~gram and tbe Section 404 program.
Ia order to mal:e this raliance possible.
we are working with SCS to develop
appropriale pr.x:adUl'lll. including
monitoring. for coardlDatiDg wetland
determinatioDS by tha agencies. We ere
also Y;orking with SCS to develop field
euirWtce for implementiPg the 1987
Corps Manual to clarify procedures lor
identifying weLlands iD areas managed
ior agrio..lud''8. and are expediting
CU:":'8ntefiorts to rema lb.SCS'i
~'FSAMto proYidtl sruter co:lSisteDCY
between our wetlaads deliDeatioD
procedures. Moreover, w. are also
doveloping liD iPtaragaDCYtrai.a1ng
!l:a~ wHh SCS and othar agencies to
aD5Ul'8th3t agency field ,taJr are
properly treiDed, and that 5landard.
acreed-upon methods are uUlized in
roiling wetland determiDetiaDS.
nawever. inorder to clarify the ,
relationship between determinations
made by SCS and the Corp, or EPA. we
have add.d )anguage to tlie rule it5&U
Qting that the 1in81authority regardiDg
c\VA jurisdictiaa nmainlwith EPA.

We also disagree with commenters
~·ho statad that SCS mould be required
t:l ob*.aioEPA or Corps CDDCUJrancein
th!!i: PC cropland detarmlaatiaos. First.
",inca SGS is Uteadmin1stE:ring -seney
ueder the Foed Security Act. we do not
baiieve it would be appropriate to
:eq.1ire that SCS oblaln the coocurrence
Df other faderalll8eDpes barore making
dr.orminatiaas unda: that statute. +

~.1"reover. requiriog EPA/Corps
concurrence ODevlll)' PC designation
made by the SCS would be lID _
ineffideol use of our limited resources.
since '-site beiDg evalUated by SCS may
not ~ Doewhere a regulated activity,,,,ill occur (i.•.• a discharge of dredp~
or fill material DOtexempt under
S8Clioo 404(0). In those cases, a Sectioo
404 delineation will Dot be necassary at
all, and expeDding our resources on
delineations in such cases would be a
waste of taxpayer money. ID light of
EPA's ultimate statutory responsibility
for determining the scope 01CWA
iW'ildiction, w. cannot satisfy
commsntors who argued that we should
be required to defer absolutely to SCS
delerminatious. However. rec:oguizing
SCS'. expertise In IDIIkiDg these PC
cropland detarminatiana. WII wiD
continue to rely pneraUy aD
detenuiDatiaas mada by SCS.
Many commentOrl expressed

CODcemsabout the alleged W:k of
amsistency aud .. liability la SCS prior
converted cropland determloatlou.

I

Feder.lllegfater I Vol. 58. No. 163 I Wedne.day~ August ZS. 1993 I Rules and RegulaUoQS45033



(d)(t) EXcept u provided below la
..... ph (d)(2). the term discllaIJe 0/
dredgedmat«iaJ mee.,. any addiUon of
dredged matWl into. iDcIud1ns lOy
redeposit of dredged material within.
the wel8rl of the United States. The
term includes. hut it not limited to. the,
follo'!ins: .. ', .,-m the'addltion ofClredgedmateriel to
a specified clisdwp aUelocated in
waters of the UnlteCIStates:
(ii) the runoffor overflow from a

contained land ar water di.poSlI area:
eod

(W) any addiUon. iDcluding any
redeposit. of dredged matarial.
iDdudiDS excavated materill, into
waters of the United States wbieb is
incidental to any activity. including
mechaDiz8d landcleeriDg. ditchiJ18.

• channelizstion. or alb.. excayaUon.
(2)The term dischalJe 0/dredged

matftrial dOlIDOt include the following:
J1) dlscharRes of pollutants inlo waters

of the Ualted States resultins &om the
onshore subuqueot processing of
dredged material that is .xtracted Cor
My commercial use (other than 611).
These diacIwps an subJect to lIClion
402 of the Clean Weter Ad even though
the extrection and deposit of such

• • •••

40Q'R1'otf61J0. Ill. U6.'U7. 122.
230.232,Gnd40J
WetlaDds. Water pollUtion control.
Deled: A.upaC 1I.11K13.

CanlN.a..-.
A~. Bnvitonmetntal Pmtmion
A&fJnCT.
C. Edwanl Dk:bJ.
AcU",NNtanl Sec:retotyoffhCtAlmy(a,
Worb].DtIpoI1mellf "flJltl Army- .
Accordlagly, 33O'R ~ 3~l ad

328 and 40 O'R paN 110. 112. 116.
117.122; 230, 232 ad 401 are amend,
as ,follClWS!
33 CFR Qapkr II-CerpI or ED,ineen.
.,........II...AnD,
PART ~EAMlTS FOR
DISCHARGES OF DREDGED OR AU
MATERIAL INTO WATERS OF THE
UHrTED STATES
1. The authority citation for put 323

CODtioues to nacf as follows:
AaIIa.ftr- 33usc 13....
z. SectIon 323.2(d) I. nvised to read

es set forth below.
3. SectIon 323.2(e) is amended by

addlas al8D_c:e at the end that reads
uJet fOltb below. _
4. Section 323.2(Q Is amended by

addlas a-"Dtenc:e at the end that readsuJet forth below.
13Z3.2 DeftftIIIaM.

243

NlvisaUoa, Water pollution control.
WaterwlYs.
33 CYRPrm 328

excavetioa IIdJviU.lhat would d8ltrDy
or desrad. waters of th. United Stat ..
mould not .. ult la a mp.I&ceat impact
00 a .ubstaaUal number of IID8ll
entiU... Prior to today'. rule. the Carpi
bas uaJformly regulated th ... adJviU ..
wh.re they w... accomplisbed by
excuat1ng dndged material and
aidecut1Dg the material inadjecaDt
waters of ili.Ua.ited States. CoDdudiDs
these ect1viU.. without eidec:utlDi:
dredpd material it~=" cWlicult
and Co.tly, and operatan Ie or
unwiWng Ia pay the com to perform
their M:tlviU.. la thb lIWlDer ban
therefore alrNdy been subjeCt to th.
Section 4CK program. In addiUcm.1ha
pract.icls of Carpa ci1stridJ uYe varied
iD this area. with 10m.dlstridJ alnIady
regu)aliDa ditchiDs, channelizaUOD and
olLer excavaUon IIdJviU.. where
dredged iDal8rial was nDt aidecuL
Therefore, 1ft do not beUe" that the
Uu::remental .. p1atcny burdIm
usoclated with this aspect ofebe
reKWatioD Ihould be silDi6canL
Moreover. EPA and tlieCarpI 11."

Included. provision In thIs riplatian
that would mlnlmiz;e any lacNued
ftIIIUlatmy burd8n that may NSUlt from
sub~ IOIIUI acUviU.. ta Sedlcm 404
jurisdicdoa for the first lime. The nail
does nol resuIata did ..... of drec:Ipd
material usociated with acUviti. that .
would Dotdestroyor d.~ watsn of
the United States. Establis.blDg this
threshold for requ1rlaa a Sect10u 404
permit mould be relevant for mnalI
enUUes in most iDstaDces. linea they
may be more likely thm Ierp _
operaUons to enSII8' in minor activiUes
b.a\inS only e de minimis Impec:t 0Jl the
aquetic 8COI}'Ste1D. Some COIDDIenlol'l
believed that there would be nplatOl)'
impada an the public due to resuJatlas
Ictivities JUcb as mowiDg. C8rt.aiD,
sn.giDl .aivities. pumpins, Gd
vehicular traftic. While such act1viU..
mil' occur inwaters of the Uait.d
StatlS. they seneraUy do nol lawlYe a
discharge of dredsed meterill or would
not bave th. eflect of destroyln£ or
degradins a water of the United Stales
and therefore would Dot triaer the
requirement of a Section 404 ~L
IneddiUon. as dilCU'ud elSewhere in

this preamble. the Corp. int8Dds to
iuu. general permits (regional or
natioDwide) for Dewl, replat_
activities thet would beYe a minimal u.toCSubjec:U
indiYidual or cumulativ. imped an the
aqueUc eDvironmenl.Issuance of 33 CF1f Part 323
88Deral permits should furthlr redu::e
any regulatory burdeD associated with
complying with today', rule.
Finally. one primary purpose ofth.

Regulatory Flexibility Act is to
encourage IIS.Ddes to explore reguletory Naription. Water poliutioDCODb'oL
altematiy •• tblt would minimiu Waterways.

Im.,.cta of the regulatory lCbeme ..
amalJ .Utl... See 5U.S.Co804(.)(2)
(requ1riDs that fiDall1lltUlatory
OexJbWty mull,.ls IDcIude "a
d8la'ipUoa of eaeb of the IIgnUic:ant
allemaU ... to the rule· • • deslped
to minlmi.8Dy sipific:aat ecoaomic
Impee2 of the nale oa analJ ..,UU .... ).
Th. onIy1au. addressed iD thiI
naI..... kfna, howner. iswhether a
d1tcIwpof dredpd or &U material will
require. SectlOD 404 perm1L UDder
SectiDD404.th .. an th.refore Daly-two
resuJatory "a1tllnlaU... " avallabl. Ia ~.
qeDd .. : either a·Section 404 permit b
required or Itb DolSection 404 does
nat aulh~ 8Dy other "intermediate·'
repJato". ambol mechanisms for
regulated d1scIwps that the lISend ..
could coDlider estab1iJh1ns for Jmall
.mUU... Because. under Section 404, the
requlmDent to abta1n a JMInDlt is the
101. tool ror nsuJaUDs acUviU.. covered
by thiI proYiIloa. we do nat beUeve that
there an less burdensome altemeUves
available ta acbJeve the ob)ect1ves of
thb rulemak1q. Rather. we beUav. that
th. approprllte forum far exploriol
IDUDS of ndudDi impectJ oa smaIl
bullD_ IItJuaush th. penDlttiq
pl"OCllSS ._11(LB••tbroush iauac:e of
pDeraJ permlts where appropriate. and
by taIloriq pemdt requirements Ia the
.. verity ofi6e eDvIroDmental hum.
which InturD maymrrelet. with th.m.of the .. Uly uadertakIDg the
project). ,.. explained previously. the
agendas uYe coalidered in tbiI
rulemeking alta'DaUves that may.
indirec:tly, have .. ulted in less of a
regulatory burden on ana)) entlUes (•.g.•
by ncludiDs from resulaUon activiUes
usodated with a discbarg. of dredpd
material that would not beva a
"Jipificant", elfect aD the eaYironment).
For the ftIISODS explaiDec$ in thb , .
preamble, how1Mtr,'we 'njllcteC!these_
eltemaUyes unol being consistent with
the lanSlJa8II. Soals azullor objectives of
Section 404. Th.refore. we beUavetha.
the final rule renedl a regulatory
approach that appropriately mea.. the
requirements nf Section 404. .
Nota t_Tbe I8nD "be" aDdIII derivatins

wed IIIcbae nplatioDJInIaeaeric ud
.b.ould be CIODIldareduapplyllJl to both
ma.. aod .... 1a.
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40Cf1tCiulplu I-EDviraamaalel
ProlectJaa ApDq+

PART 110-0ISCHARGE OF OIL
1. The authority citation for part 110

continues to read as fo11ows:
A=' .33usc, 1321 (bJ(3.andIbU..1

and 1361(e ;33 U.S.c. lS11(m)(3).

2. Section 110.1. definition of
.navigable walers. is amanded by adding
three new sentences of concluding text
at the end of the definition to read as
r.,l1owl:

1110.1 Deflnldona.

•••..

(a)· • •
(8) Waters of the Unit.d Slates do not

jnclude prior converted cropland.
Notwithstanding the determination of
an area's status as prior convertad
.cropland by ~y other federa1l!gency.
for the purposes of the Clean Water Ace
the final authority regarding Clean
Water Act jurisdiction remains \\-'ilb

. EPA. .

•..•••

"
6. The authority citation for part 328

continues to read as follows.:
A~ 33usc, 1344~
7. Section 328.3(a) is amended In

adding a Dew paragraph (a)(8) that 'read!i
as fonows:

1328.3 Deflnltfona.

projects involving the placement of
plUngs that would reduce the rllach O~
impair the Dow or cirCl.:lation oi .....:•..,
of the United Slales: and projects
involving the placament of pilings
which would result in the adverse
alteration or .lImination of aquatic
functJons.
(2) Placement of pilings in waters of

the United Slates thar does not have Ol
would not have the effect of a dischalie
of fin material sball not require a
Section 404 permit. Placemant of piiln~~
for linear projects. such as bridges.
.elevated walkways. and powerline
. structures. Ben.rally does not have till'
effect of a discharge of fill material
Furthermore. plecement of pilings in
waters of the United States lor piers.
wharvel, and IUl individual house on
stilts g.nerally does not have the effeCl
of a dischlllBe of fill materia1. All
pilings. however. placed in the
na~1pbltJwaters0/ the United Stall!!5. I~
that term is defined in part 329 of thts
cbapter. require authorization under
sectJon 10 of the Rivers and Harbors Act
Df1899 (... part 322 orthil chapter).

PART 328-0EFlNmON OF WATERS
OF THE UNITEDSTATES
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•..••

5. Section 323.3(c) is added"to read as
follows:

• ••••

to dlsc:lwges usodated with
mechanizad landclaaring. For those
excavation ectivities that OCICW'on an
oDgoing basi' (eIther continuously or
periodically). e.g .• mining operations,
the Corps retains the authority to Brant.
on a case-by-case basis. an extensIon of
thi. 12-month grandfather provision
provided that the dischlllB.r has
submitted to the Corp. wftbiD the 12-
month period an individual permit
application .eking Section 404
authorization for such excavation ..

, ·activity. In no ev.nt can the piUldCather
period 'UDderthis paragraph ext.nd
beyond August 25.1993.
(iv) certain discharges. nch as thosa

associated with normal farming.
silviculture. and ranching activities. are
not prohibited by 'Orotherwise subject to
ftlsuIation under Section 404. See 33
aR 323.4 for dischargas that do nol
required permits.
(4) For purposes of th.fa l8dioD. an

activity associated with a discharge of
dredsed material destroys an &!88 of
waters of the United States If it alt.rs
the area illIUch a way that It would DO
10na8rbe a water or the United States...IN.Uuuthori.zed d1scIwps Jato waten
of abe United Stites do DOt elliD1DateClAD
Water¥I furiJdJdioa. 8Y8DwbenllUCb
UDauthori.zedd1acb.1UJ8I have the effectof
desaoJi.uBwaten of the UDfted States.J
· (5) For pwposes of this Iecllon. an
activity usodated with. disclwse of
dredged material degrades an &!88 of
·waters of the United States If it has more
thaD • de mir,imis (i••••iIlconsequentia))
.ffiJdaD the .,. by causing an
identifiable individual or cumulative
adverse .ffect on any aquatic function.
(e)· • • See §323.3(c) concerning the

replation of the placament of pilings in
waters of the qnited States -. ' .. '
(f). .. •see 1323.3(c)uDceming the

regulation of the pladli'm.nt of pilings in
waters of the United Stat.s.

matarial may require a permll from th.
Corps or arpUcabla stata Section .04
program.
(ii) activitias that involve only the

culting or removing of vegetation above
the ground (e.g.•mowing. rotary cutting.
and chainsawing) wha,.. the activity
neither substantially disturbs tha root
system nor involves mechauized
pushing. dragging. or other similar
activities that redapodt excavated soil
material.
(3) Section .04 authorization is not

nHJufred for the following:
(i) any incidental addition. including

redeposit. of dredged material
associatad with.a.ay.ctlvity that does
not have or would Dot have the effect of
destroying or degrading lID are. of
walers oCthe United States udefined in
paragraphs (d)(4) IIDd (d)(S) of this
.. ction: howe\'Sr. this exception does
Dot apply to any person preparing to
undertake mechanized Jandclearing.
ditching. channelization and other
excavation activity illa w,ter of the
United States. which would result in a
redeposit of dredged material. unless
the person demonstrates to the
satisfaction of the earpl. or EPA as
appropriate. prior to commencing the
activity involving the disclwRe. that the
activity would not have aha .tiect of
destroying or degrad.lns any area of
waters of the United States. u defined
in paragraphs (d)(4) and (d)(s) oflhis
secticn. The person proposing to
undertake mechanized Imdclearing.

. "ditching. chllDDelizatiODor other
excavation activity bears the burden of
d.monstrating that IUch activity would
not destroy or degrade any area of
waters of the United States.
(ii) iDcidenlal mov.ment of dnlCiged

material «:cwring during nonnal
drodging operations. defined 8S
dredging for navigation in naVigable
wateorsof the United. Stoles. IIIthat tenn
is .defined in part 329 of this chapter.
\\-;tb proper authorization from the
Congress and/or the Corp. pursuant to
pa:t 312 of this Chapter: however. this
eXQlptioQ" not appJicable to dredging
activiti'lS in wetlands. as that term is ,3213 ""chargee requlrfng pennltl.
defined at section 328.3 of this Chapter. •
(iii) thosa discharJ.s of dredged (e) Pilings. (1) Placem.nt of pilings in

material associaled with ditching. waters of the United States constitutes
channelization or other excavation a discharge of fill material and requires
activities in waters of the United States. a Section 404 permit wh.n ncb
including wellands. for which Section placement has or would hay. the errect
404 authorization wu Dot previously of a discha."'8e of fill meterial. Examples
requU'8d. as determined by the Corps of such activities that haye the effect of
disL~ct in which the activity occurs or a discharge of fill malarial include. but
wou!d occur. provided that prior to are not limited to. the following:
August 25. 1993. the excayation acti"ily Projects whe,.. the pilings are so closely
commenced or was under contract to spaced that sedimentation rates would
commance work and that the activity be inaeased; projects in which the
will be completed no later than August pilings themselves effectively would
25. 1994. Thil provision does Dot apply repleCII the bottom of a waterbody:



.DIst:Iuup af dretl,ed matmal. (1)
.Exceptuprovided below lDpangrapb
(2),the tenDdidarge 0/dredged
matsial means _y addition of dredged
materiallnto.1Dcludina m)'redeposit 01
tlrBQed material withUa. the waters of
Ibe UDltecl StaleL Th. tenD lDclud .. ,
but IaDot l1mited to. th. followins:
(UThe addition of cIred8ed mal8rial tCi

alpeCifled cIJscbGp lite focated In
waten of the UntIeSIateI;

(1JJThe nmoff or cmtrflow. UIOCiated
with a cINcWn.I apentlOD, from a
contained amcfat ... terdbpoMl .... ;
IOd, .
(W) AsJ)' adclition, iDdudlng an)'

nd8poaIt. of dJadaed material,
InclUdlDa acavated maIerial. blto
waten ofdw UDlted Stalet which Ia
Inddental to any activity. Including
mechea'Md laaddeariDg. dltch1ng.
dwm.Uution. or other excavation.
(2)n.tenD dischlllBII 0/dredged

matedGidOlI DDl;lnclude the foUowiDg~
. (ilD1si:barps of pollu~ta iota·
wat .. or.the UDited Stat .. .resultiDs .
. &om the ouhore subsequent processiDg
of dredged malerial that .. extracted for
aD)' colDIDerdal use (other Ihau liD).
111... diJcIwsu are subject to section
402 of the CIlIA Water Act even though
th. extnctlOD and deposit of mcb
material may require a permit from the
Corp. or applicable stile.
(U)Adlvlties that involve only the

cutting or removinS of vegetatiOD above
the pound ,..... mowiq. JOtary cutting.
and chalnaawiDg) whera the ectirity
Deither subslADtially distwbs the root
system oor bivalves mechanized
pushing. dregiog. or other similar
activiti .. that redeposlt ucavated .oil
material.
(3) Section 404 authorization is oot

required for the following: ,
(I)Any Inddantaladdition. Including

redeposit. of dredged material

PART232-ccM PROGRAM
DEFINmONS; EXEMPTAcnvmES
NOT REQUIRING 4D4 PERMrrS

1. Tb.authority dtaUOD for part 232
CODtinU" to read AI foUo",s:
A..aboriI)': 33 usc 1344.
2.10 §23Z.Z ..the defiDltion of

dischtllp 0/dredged materitJ/ is revileCl
to read uAt forth below.

3. 10 S%32.2, the dellnltion or
d~tup o/fill mat~dGlls revised to
IUd .. Mt rarth'below.

4,'10 S231.2. the d.6Ii1tioD of wale,.,
oj theUnlll!d Slafa I.amended by .
add.lns twoDewMntencu of
conc1udiDs tat at the end olthe
defiDJtioo to reed uset forth below.

IZI2.2 DefInItIona.
• • • • •
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• • • • •

Waten 01the United Stales do oot
Include prior CODV.rtedcropland.
Nolwithstandiag the determination of
an area', status as prior"COnverled
cropland by any other federal qeaey, .
for the pwposes 01 the Clean Water Act.
the final authority regardiDg Clean
Weier Act jurisdiction remains with
EPA.

• •• • •

PART23D--SECT10N404(bX1)
GUIDELINES FOR SPECIACATIONOF
DISPOSAL SITES FOR DREDGED OR
FILL MATauAL. ..... ..
1. The authoitty ptatioa for pert 230

continues to reed .. foUows: .
AlIIhorlty: 33 U.s.c. 134.C(bJMd 1381(~J.
2. Section %30~(S). definitioD of

wal.,., 0/ the United Stoles. is emended
by add1D, three o.w MDtence. of
concluding text at the end of the
definition to IUd u follows:

1230.3 Deftntliona.

• • • • •

• • • Waters or the UDlted Stat .. do
nollnc1ud. prior caanrtad cropland.
Notwltlmandlq the delmlliDation 01
lID .,.', statui ~CODvwttd
I!l'OPlmd by 10)' Weral apDCy,
far t;:.~urposeIof the Clean Water Act.
the authority nprdlDs oeu ,
W.... Ad juriIdlctioa remabu with
EPA.

• • • • •

PART 122-EPA ADMINISTERED
PERMIT PROGRAMS:THE NATIONAl
POLLUTANT DISCHARGE
EUMlNATION SYSTEM
1.Tbe Illthority dtatloo for put 122

contlnu .. to read as 1oll0Wl:
AUIIurir- :13U.s.c.1251 .,. Rq:
Z. Section 122.z. d.BnltiOD of waren

oltlt,UnitedStatal. lallDeDded by
aCldins tbne new IIDtencet at the eDd
of the coacludJDs tat of the dellnltlon
to read ufotlowi:
'122.2 1WInIIIanL,

• • • • •

Ne\igable walers do Dot iaclude prior
coav8rted cropland. Notwithstandiag
the determiDatioo of an ....... ItatUi ..
prior converted cropland by any other
We,.t qency, for the ~ of the
CleID Wa.. Act, the fliW authority
reprdJns Clean Weter Ad jurisdldloo
Nmaiae with EPA.

new HD..... c=- of caadud1aS blxt -' the
.nd or the deftnltiOll to .... d u follow5!
,"7.1 DeftnJtJona.
• • • • •

PART 117~ETERUINAnON OF
REPORTABLE QUANTITIES FOR
HAZARDOUS SUBSTANCES
1.Thuuthority citallon for part 117

conlinues 10 raad .. follows:
Audaoril)': 33 U.s.c. 1251 tit I«l.
2. The definition of navigable waters.

S 117.1(i).is amended by addinB three

NaVigable waten do 001 Include prior
converted cropland. Notwithstmdiag
the determinetion of aD area'. statUi IS .
prior converted croplud by any other
rederal apney. for the purpos .. of the
Clean Water Act. the finaleuthority
regarding Clean Water Act Jurisdiction
remains with EPA.•• • • • •

••• • •

PART11I--DESlGNATION OF
HAZARDOUS SUBSTANCES
1.Th. authorlty dtation for put 11&

continues to read .. followa: .
AalharilJ: 33 U.s.c. 1521 ef seq.
2. In §116.3, th. d.J1nltion of

navigable waters Ia amaaded by addias
three neW JeoteoC8S of concludlDg text
at the end of the definition, as Nt forth
below. and th. de6nftioos .. placad In
alphabetical order.

111U ~rlllltJona. ,

. . . . ...

Navigable wat.n do nollnclud. priGI'
converted cropland. NotwithltaDiIlDs
the deteriDlDation of an lIIM'aNbaa ..
prior cooverl8d cropland by any oth.r
fed.rall8eDCJ,lor the p~ of the
ClMDWalarAct. the BDalauthorlty
ntgardlJII Clean Water Act juriadldlt:Jo
remalDs with EPA.

• •• • •

PART111-01L POLLUTION
PREVENTION
1.Th. authority dtatiOD for part 112

continues to ned .. foUow.: .
AaIboriI)':33 usc 1251. 189·
2. Sect10'; l1Z.ZtJe), deBDltion of

navigable wateIs. Ia am.nded by addias
three new MnlenC8' of concludiD,Rtut
.t the .nd of the dellnltion to reecf ..
foUows: .

t112.2 DefirIItIone.

• •• • •

Nevigable w...... do not IDclud. prior
converted cropland. NotwtthslaDd1Dg
the detertninatiolrofan area·. status as
prior converted croplud by any other
rederaleseney. for the pwposec afthe
Cleen Water Act. lbe final authority
regarding Clean Water Ad ,urisdiction
ramains with EPA.

. .
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••••

(IJ. • • Navigable waters do nol
include prior converted cropland.
Notwilhstandins the determination or
en area's status 81 prior converted
cropl.nd by any olber federal agency.
for the PurpGHS of the Clean Water Ad,
the finel .uthority regarding Clean
Water Act jurisdiction remains with
EPA.

••••

1. The authority citation for part 401 .
continues to read ufollows:
Auth~rity; 33usc .1251ats~.
Z. Section 401.ttti). definition of

navigable weters. isamended by adding
two new sentences at the end of the
definition to mad 1$follows:

•• ••,•
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.aocf.ted with any Ktivily that d08l period UDder lbl. paragnpb extend the ... c:b or Impair the now or
aol bave or would not have th. effect of beyond Auguat 25. 1996. circulation of wate,.. of the United
destroying or de".ding an .... of (Iv) Certaln c:lIcchal'8es•• uch u those Stet .. ;ud projects involvinB tho
waters of the U.s... defined in associated with normal fuming. placemenl of plUog. which would result
paragraphs (4)end (5) of 1hJ. definition. .Uvh;ultun. ud ranching actJvities. are in the adverse .lteration or elimination
however. this exception does not apply nol prohibited by or otherwise lubject to of .quatic functions.
to any parson preparing to undertake regulation under Section 404. See 40 (I) Placement of pilings in waters of
mechanized landclearing. ditching. aa 232.3 for discharge, that do not the United States that does not bava or
cbanneUzation and other excav.tJon require parmft.. would not have the effect of. discharslt
activity in• water of the United States. (4) For purpOl8' of thi, lIClion. u 018ll material shalJ not require a
which would result In • redeposit of activity aUocI.tecf with • dJ.sclwse of Section 404 parmlL Placement of pilings
dredged material. unl.,. the penon draclPd material destroY' an ..... of for liDear projects. such as bridges.
demoDllrates to the .. tlafact1on of lbe wat .. 01the United Stat .. Ifitallers . elevated w,all:ways. and powerUne
Corps. or EPA as appropriate. prior to the .... In .uch • way that It would no ItruCtUJel. generally does not have tha
commencing the activity InvofvlDg the longer be • water 01the United States. -.ffect of IidisctlatJe of' fill mete';al. .
discbalJe:that the activity would not Note:Uaeutborized dilCbupllDto"ten Furthermore. p"cement of pilings in
heve the effect of destroying or or the Uolted states do DOt .llmlDate CAll waters of the United States for piers.
degrading any 11'88 of wat .. of the Wet""Act JwtId1ctlo1l. eYeD_baa auch wharves. Uld 10 iDdividual bouse on
United States. as defined In paragraphs WIIuthorized cIlscbarps haw. the etJect of sUIts 88Derally"does not have the effect
(4) and (5) of IhJs definition. The peJ'lOD destruyill&.. tara 01tile UaJted States. of. discharge of fill m.terial. All
proposiDs to undertake mechanized (5) For purpOlBS of lb1sMCtion. an piliDgs. bowever. placed in the
Jandclearing. ditching. clwmalization activity aSsoci.ted with a d.isclwie of navigable waters of the United States.-as
or other excavation .ctivity beu's the dredged material degrades an area of that tena isdefined in 33 CFR pert 329.
burden of demonstratins that such waters of the United States Ifitbumore nquire .uthorization under section 10
activity would not destroy or dear-de than • deminimis (f••••,Inconaequential) of the Rivers and Harbors Act of 1899
any area of waters of the United States. effect on the ... by causing u (see 33 CFR part 322).

(U) Incidantal movement of dredsed identifiable individual or cumuleUve (iJ) (Raserved)
materi.l oc:curriDg durlDs normal .dv ...... ffect on any aquatic functJon. • • • • •
dre.''':DB operations. defined as . DischGllfJ o/fiD material. (1) The tena h' ,'th., d

... _Lf dischargeD/ fillmaterialm8IDI the "ate" 01 e u,!ite States.· • •
dredging for navigation In navigCUlle eddition of 8U material Into waleD of W.te ... 01the United States do 110t
weters D/ the UnitedSlIlts. as that term the United States. The term generally include prior converted cropland.
ildefined in 33CFR put 329. with iDcludes. without Umftation. the NotwithStandins the detenajnatJon or
proper aulborizaticm from the Congress following activities: Placement of 8U an ..... , status IS~rior converted
or the Corps pursuant to 33 Q'R put .1.._. 1- fi th ctJ f land b '_..I322; however. this exception is not WIlt g nec:eauy or e coDSbU on 0 crop y my a er ftlUam qency.,

lOy structure In • w.ter or the UDlted for the purposes of the ClBID Water Act.
applicable to dredsing activities In Statal: the bulld1Da of any atructuna or the final authority regarding CleaD
wetlands. II that term J, defined at impoundment requiring rock. sand. dirt., Water Ad JurisdictJon remains with .
§232.2(r) of this Clapter. or other material for Its construct1on~ EPA.
(Ill)Those discharges of dredged lite-development fills for ncreetJonsl.

materiel usociated with ditchlns. industrial. commercial. residential. and
channelization or other excavation other uses: Cluseways or road 61ls; PART401-EFFLUENT GUIDEUNES
activities in waters of the United Steles. dams and dikes: arti6cial islands: AND STANDARDS
including wetlands. for which Section property protection udlor reclamation
404 authorization was not previously devices such II riprap. groins ... awalls.
mquil'1ld. ISdelenained by the Corps breakwaters. and reveunentJ; beach
district in .which the activity oa:urs or . nourishment; levees; fill for structures
would occur. provided thet prior to. such IS sewage tnNItment fadlities.
AU8~ 25. 1993. the excevation actJvity intake and outfall pipes associated with
commenced or was under contract 10 power plants and subaqueous utility
commence work and that the activity lines; Uld.artificial reefs.
will be completed no later that August (2) In addition. placement of pilings
25. 1994. This provision does not • .,ply in waters of lbe United States 1401.1t a.Mqj deRnltlona.
to discharges associated with constitutes a disc:lwBe of fill material •
mechanized landc!tJering. For those and requires. Section 404 permit when
eXClvation adivities that occur on an such placement has or would have the
ongoing basis (either continuously or effect of. discharge of fill material.
periodically). e.g.• mining operations. Examples of such activities that bave
the Corps retains the euthority to grant. the effect of. disclwp of fill material
on a cese-6y-case basis. en extension of include. but are Dot UmUed to. the
this 12-moDth grandfather provision following: Projects where the piUnSS are
provided that the discharser hu so closely spaced that sedim811tation
submitted to the Corps within the 12- rates would be increased: projects in
month period an individuel permit which the pilings themselves effeCtively
epplication seeking Section 404 would replace the bottom ala •
auihorlzatJon for such excavaticm waterbody: projects involVing the IFRDoc. 93-20530 flied 8-24-93; 8:45eml
activity. In no evenl can the grandfalber placement of pilings that would reduce IIUMQCOOl! ......
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Clean Water Act
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2. Whereas Section 301 of the Clean Water Act
prohibits the discharge of any pollutant into waters of
the United States except in compliance wi tb Sections
301, 302, 306, 307, 318, 402, and 404 of the Act, and

3. Whereas EPA, and States approved by EPA, have
been vested with authority to pe~it discharges of
pollutants, other than dredged or fill material, into
waters of the United States pursuant to Section 402 of
the' Clean Water Act that satisfy the requirements of
the Act and regulations developed to administer this
program promulgated in 40 CFR 122-125; and

4. Whereas the Army, and States approved by EPA,
have been vested with authority to permit discharges of
dredged or fill material into waters of the united
States that satisfy the requirements of the Act and
regulations developed to administer this program
prolDulgated in 33 CFR 320 et seg. and 40 CFR 230 .!!
seg.; and

5. Whereas the definitions of the term -till
material- cont.!l:ned in the aforementioned regulations
have created unc~rtainty a. to whether Section 402 of
th. Act or Section 404 i. intended to regulate
di.charges of s~li~ waste materials into waters of the
United States fer t~e purpose of disposal of waste; and

)

•
bail as its
restore and

biological

Act
-to
and

t~ereas the Clean Water
objective the requirement
the che~ical, physical,

of the Netton's waters, and,

1.
principal
maintain
integrity

A. Balis of AgTeement

HEHORANDUH OF AGREEMENT BETWEEN THE
AS~ISTNJT ADMINISTRATORS FOR EXTERNAL AFFAIRS AND WATER

U.S. ENVIRONMENTAL PROTECTION AGENCY
AND THE ASSISTANT SECRETARY or THE ARMY FOR CIVIL WORKS

CONCERt~UIG REGULATIOtJ OF DISCHARGES OF •
SOLID WASTE UtJDERTHE CLEAN WATER ACT

J .1n u a r y 17, 1986
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1. When either agency is aware of a proposed or
an unpermitted discharge of solid waste into waters of
the United States, the agency wi11 _not1fy the
discharger of the prohibition against such discharges
as provided in Section 301 of the Clean Water Act.
Such notice is not a prerequisite for an enforcement
action by either agency.

2. Normally, .if an activity in B.l above
warrants action, EPA will issue an administrative order
or file a complaint under Section l09 to control the
discharge.

3. In issuing a notice of violation or adoinis
trative order or in filing a complaint, it is not
necesaary in order to demonstrate a violation of
Section-30ICa) of the Clean Water Act to identify which
permit a permItless discharge should have had.
However, after an enforcement action has commenced f a
question may be raised by the court, discharger, or
other party as to whether a partl~ular discharge having
the effect of replacing an aquatic area with dry land
or of changing .the bottom elevation of a water body
meets the primary purpose test for -fill material" in
the Corps definition' (33 CFR 323.2(!c))•. Por example,
such question ~ay be raised in connection with a
defense, or it may be relevant to the relief to be
vranted or the terms of • settlement.

8. Procedures

7. ~~erea. Interim control of such dischargea ia
necesaary to ensure sound management of th~ Nation's
wat.ra end to avoid' complications in enforcement
actions taken against persons di.charging pollutants
into vaters of the Onited States without a permit; .

8. The. undersigned agencies do hereby agree to
use their respective abilities cooperatively in an
interim _program to control the discharg•• of solid
waste material into waters of the United States.

Conservation and
(RCRA) require thet
the control of 80114

6. Whetefts the Resource
Recovery Act Amendments of 1984
c.rtain .teps be taken to improve
",a.te;.and

- 2 ..
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D
d. The discharge is heteroqeneous in nature and

of the type normally associated with sanitary landfill
discharges.

S.. On the other hand, in the situation in
paragraph B. 3., a. pollutant (other than dredged
material) will normally be considered by EPA and the
Corps to be subject to Section 402 if it is a discharge
in liquid, semi-liquid, or suspended form or if it 15 a
discharge of solid material of a homogeneous nature
normally associated with single industry wastes, and
from a fixed conveyance, or if trucked, from a single
site and set of known processes. These materials
include 'placer minin9 wastes, phosphate mining wastes,
ti tanlum mini ng wastes, sand and gravel wastes, fly
ash, and dr i 11i n9 muds • As appropr i ate, EPA and the
Corps will identify additional such materials.

6.. While this document addresses enforcement
cases, prospective dischargers who apply for a permit
will be encouraged to use the above criteria for
purposes of project planning: If a prospective
discharger applies for a Section 404 permit based on
the considerations in paragraph B.4., or for a Section
C02 permit based on the considerations in paragraph

a. The discharge has a. its primary purpose or
has as one principle purpose of multi-purposes to
replace a portion of the water. of the United States
vi th dry land -or to raise the bottom elevation.

b.. The discharge results from activiti'es' such a.
road construction or other activi ties -where the
material to be discharged is generally identified with
construction-type activities ..

c. A principal effect of the discharge i~
physical 1055 or physical modification of waters of the
united States, including smothering of aquatic life or
habitat.

4. To avoid any impediment to prompt resolution
of the enforcement action, if such a question arlse~, a
di.charge will normally be considered to meet the
definition of ·fl1l tnaterlal· in 33 a'R 323.2 (k) for
each specl fie calle by con.idera t ion of the follow! ng
factors:

1 -D
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2. In non-enforcement situations, the agency
receiving an application shall determine whether it
meets the criteria in paragraphs 4 or 5, as the case
may be. If the agency determines that the criteria

• applicable to its permit program have not been met, it
will ask the other agency to determine whether the
criteria for the latteres permit program have been met.

1. In enforcement ~ases, where a question arises
under paragraph B.3 as to which permit would be
required for a pe~ltless discharge, the enforcing
agency will dete~ine whether the criteria in paragraph
B.4 or 8.5, if either, have been satisfied, with
concurrence from the other agency. If the enforcing
agency concludes that neither set of the criteria has
been met and additional analysis is required to
determine which Section t!pplies, or if the nece!l5sary
concurrence is not forthcoming promptly, the Division
Engineer and the Regional Administrator (or designees)
viii consuit and dete~ine which permit program is
applicable.

-')

o
o 5 the application ",Ill normally be ~ccepted for
p;o~; •• ing. If a prospective discharger applies for 6
404 permit tor discharge of materials that might be
hazardoUS, he shall be advised that discharges of
wa.t.s to waters of the United states that are
hazardous under RCRA are unlikely to camp!y wi th the
S.ctlon 404(b) (1) Guidelines. To facilitate processing
of applications for permits under Sections 402.or 404
for discharges covered by this agreement, an
application for such discharge shall not be accepted
for processing until the applicant has provided a
determination signed by the State or app~opriate
interstate agency that the proposed discharge viii
comply with appUcable provisions of Stat.. law
lncluc!ing applicable water quailty standa,rds, or
evl"dence of waiver by the State or interstate agency.
As mandated under the Clean Water Act, neithe-r a 402
nor a 404 permit will be issued for a discharge of
toxic pollutants in toxic amounts. prospective
applicant. for Section 402 permits shall be advised
that the proposed discharge will be evaluated for
compliance with the Act, in particular with Sections
101(a), 301, 303, 304, 307, 402, and 405 of the Act.

C. Determination of Per~it
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E. Effective Dates

1. ~his agreement shall take effect 90 days
after the date of the last signature below and will
continue in effect until modified or revoked by
agreement of both parties, or revoked by either party
alone upon six months written notice.

2. ~his agreement automatically expires at such
time as EPA has submitted its Report to Congress on the
Results of Study of the Adequacy of the Existing
Subtitle 0 Criteria and has published a Notice of
Proposed Rev islon8 to the Subti tIe 0 Criteria In the
Federal Register, unless the agencies mutually agree
that extension of this agreement Is needed.

)

D

o. publication in the Federal Reqister

Since this Hemorandu.'Ilof Agreement clarifies the
definition of fill material with respect to discharges
of solid waste into waters 'of the Dnited States, the
parties in this agreement shall jointly publish it in
the Federal Reqister·withln 45 days after it has been
signee!•

If neither agency rlctermines that the criteria for its
permit program have been met, the Division Engineer and
the RA (or their designees) ahall consult and determine
which ~gency shall process the application in question.

- 5 -')
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Memorandum of Agreement Between the Department of the Army
and the Environmental Protection Agency Concerning the

Determination of the Geographic Jurisdiction of the Section 404
Program and the Application of the Exemptions Under Section 404(f)

of the Clean Water Act

Section 2

PART IV - MEMORANDA OF AGREEMENT



256

It shall be the policy of the Ar~ ~nd EPA for the Corps to
continue to PQrform the mejority of the geographic jurisdictional
detcrminatioDa and determinetions of the applicability of the
exemption. under section 404(f) as part of the Corps role in
administeriDg the section 404 regulatory program. it shall also
be the policy of the Army and EPA ~hat the Co:ps shall fully
implement EPI. guidance on determining the geographic extent of
section ~04 jurisdiction and applicability of th~ 40Hf)
exemptions. •

C,ase-speci fie .determi nations m!de purscant to the terms o!
this MOA"'ill be binding on the Government and r~prese~t the
Go~ernmentfs position in any subsequent Federal action 0:
litigation regarding the case. In making its determinations, the)

i>

II. POLICY.

The Attorney General of the United States issued an opinion
on September S, 1979, that the Administrator of EPA
(Administrator) has the ultimate authority under the CWA to
determine the geographic ju:isdictional scope of section 404
waters of the United States and the application of the section
404(f) exemptions. Pursuant to this autho:ity and for purposes
and effecti~e administrati~n of the 404 prograM, this Memorandum
of A;:eement (MOA) sets forth an appropriate allocation of
responsibilities between the EPA and the O.S. A:my Corps of
Engineers (Corps) to determine geographic jurisdietion of :he
section 404 pro;:am and the applicability of the exemp~ions unde=
section '04(£) of the C~ ••

)

D

The Un!ted Sta tes Departr.tent of the Army (Army) and the
United States Environmental Protection Agency (EPA) hereby
establi5h the policy and procedures pursuant to which they will
determine the geographic jurisdictional scope of waters of the
United States for purposes of section 404 and the application of
the exemptions under section 404 (f) 'of the Clean'W~ter Act (Cft'?;.

I. PORPOSE AHD SCOPE.

MEKORAHD~ Of'AGREEKBHT
BETWEEN THE DBPARTMENT or THE ARMY

AND THB EMVIRONHBHTAL PROTECTIOH AGeNCY
COHCERHIHG THE DETERHI~ATIOH OF THE

GEOG~'PHIC 30RISDICTIOH OF THB SECTION 404 PROGRAM
AYD THE APPLICATION OF THE EXEMPTIONS

OUDER SECTION 404(f) OF THB CLBAH WATZR ACT

")
,

D
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A. Regional Lists. Each regional administrator (RA) shall
maintain a regional list of current designated special cases and
speci a1 404(f) matters within each region, inclucHng
documenta tion, if approp riate, that there are no cur~ent
designated special cases or special 404(f) matters in the regIon.

B. Sc-ecial 404(f) Matters. A special 404(f) matter is a
circumstance where EPA makes the final dete!mination of the
applicability of exemptions under section 404(£) of the CWA.

A special 404(f) matter may be designated in qeneric or
project-specific situations where significant issues or technical
difficulties are anticipated or exist, concerning the
applicability of exemptions under section 404(£), and where
clarifying guidance is, or is likely, to be needed. Generic
special,40'(f) matters will be designated by easily identifiable
political ~ geographic subdivisions such as township, county,
parish, stat., EPA region, or Corps division or district and by
speci fic 404(f) exemption (e.g., 404(£) (1)(A».

IV. PROCEDURBS.

Special cases may be designated in generic or project
specific situations where significant issues or technical
difficulties are anticipated or exist, concerning the
determination of the geographic jurisdictional scope of waters of
the Dnited States for purposes of section 404 and where
clarifying guidance is or is likely to be needed. Generic
special cases will be designated by easily identifiable political
or geographic subdivisions such as township, county, parish,
state, EPA region, or Corps civision or district. EPA will
ensure that generic special eases are marked on maps or some
other clear format and provided to the appropriate Oistrlct
Engineer (DE).

A. Special Case. A ·special case is a circumstance where
EPA makes the final determination of the geographic. jurisdic'
tional scope of' waters of the United Sta tes for p':lrposes0 f
section 404.

III. DEFINITIONS.

Cot'ps wi11 implement and ad!'le:eto the "Federa 1 Manua 1 for
Identifying and Delineat,tng Jurisdictional Wetlands," EPA.
guidance on isolated waters, and other guidance, interpretations,
and regulations issued by EFA to clarify EPA posi:ions on
geographic jurisdiction and exemptions. All future programmatic
guidance, interpretations, and regulations on geographic
jurisdiction, and exemptions shall be developed by EPA with :nput
from the Corps; however, EPA will be considered the lead agency
and will make the final decision if the agencies disagree.'



~.
~ •. foz::: those projects invol vi ng a current desi gnated

special ca6a OE special "04(f) matter, the DE shall request that
the .RA malt. the final determination of the geographic juris
dictional scope of waters of the United States for purposes. of
section 404 or applicability of the exemptions under sectlon
40" (f). The RA shall make the final determination, subject to
discretionary review by EPAHeadquarters, and transmit it to the
DE, and to the applicant/inqui:er.

(1~, Special Cases/Special 404(f) Matters.

C. ,Project Reviews. The DE shall reviev section 404
preapplic~tion inquiries, pe:mit applic~tions, and other matters
brought to his attention, which involve the discharge of dredged
or fill material into waters of the United States to determine if
a current designated special case or special 40"(£) matter is
involved.

1

D

The RA shall create an initial regional list and t r ans mr r it to
the appropriate DE within 30 days of the date of the last
signature on this HOA. In order to be eligible for a regional
list, the designated special cases and special 404(f) matter must
be approved by the Administrator. (NOTE: Those geographic areas
designated as current special cases pursuant to the 1980
Me:norandum of Ur.C!~:standin9 on Geographic Jurisdiction .of the
Section 404 Program, may be incorporated into the initial
regional lists without additional approval by the Administrator
based on township, county, pari sh, state or other approp ria te
designation, as described in paragraph III. A. of this HOA but
will no longer be designated by forest cover type.)

. B. Changes to the Regional Lists. Changes to the regional
Ii sts shall be proposed by the RA and approved by the
Admini st rator and may i ncl!Jde addi tions to, amendments to, or
deletions from the regional lists. When the RA proposes an
addition, amendment, or deletion to the regional list, the RA
shall forward the proposal to EPA Headquarters for review and
approval. When the RA proposes an addition or amendment i~
writing or by phone to the appropriate Corps DE, the Corps will.
not make a final geographic jurisdictionel determination withi"",
the proposed special case area for a period of ten working days
from the date of the RA~ notification. The Corps may proceed to
make determinations in the proposed special case' area after the
ten day period if it has not been frovided final notification of
EPAHeadquarters approval of the R~s proposed changes. Deletions
to the regi onal list do not become e~~ecti ve unti 1 a rev! sed
regi ona1 Ii s e , approved by EPA Headquarters, is provi ded to the
appropriate DE.

D
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D. Determi na ti on of Speci al Cases or Speci a1 ..04(f)
Hatters. When the special case or special 404(f) matter has been
desi gna ted on a project-speci fi e basi s , issuance of the fi na1
determination by the RAwill serve as guidance r"elevant to the
specific facts of each particular situatio"n, and will terminate
the special case or special 404(f) matter designation. When the
special case or special 404(f) matter has been designated on a
generic basis, EPA Headquarters will develop, in consultation
with Army, relevant proqrammatic: quidance for determining the
geoqraphic jurisdictional scope of waters of the United States
for the purpose of section 404 or the applicability of exemption.
under section 404ef). Special cases and special 404efl matter.
deSignated on a generic basis remain in effect until (1) a
deletion from the regional list is proposed and processed
according to paregraph IV-S of this MOA,or (2) EPAHeadquarters
issues programmatic 9ui~ance that addresses the relevant issues --)
and specifically deletes tne special case or special 404(f)
matter from the regional list(s), whichever occurs "first. "D

E. Uncertainties Re9arding Special Cases/Special 40~(f)
Matters. Should any uncertainties erise in determining whethe: a
partlcular action involves a current designated special case or
special 404(£) matter, the DE shall consult with the RA. Opo..
completion of the consultation, the RA will maKe the final
determination as to "whether the action involves a current
designated special case or special 404(f) matter.

F. Compliance Tracking. In order to track the DE's
compliance with EPA guidance, the DE sh~ll make his files
available for inspection by the RA at the district office,
including ~14 notes and data sheets utilized in making final
determi nat.l,eiu a. veIl any photoqr aphs of the 5i te tha t may be
avai lable. ·~O:Ipies of final geographic jurisdictional determi n-
ations will be provided to the RA upon request at no cost to EPA
unless the sample size exceeds 10 percent of the number of
determinations for the sample period. Copies in excess of a 10
percent sample will be provided at E~A expense. To ensure that
EPA is aware of determinations beina made for which notification
is not forwarded throuqh the public notice process, the Corps
will provide copies to EPA of all final determinations of no
geoqraphi e juri sdiction and all final determinations that an
exemption under Section 404(£) is applicable. Should EPAbecome
aware of any problem trends with the DE'5 implementa tion of
guidance, EPA shall initiate inceragency discussions to address
the issue.

For t~ose projects riot involvi:19 a current
designated special case or special 404(f) matter, the DE shall
make flnal determinations and communicate those determinations
without a requirement for prior consultation with EPA.

(2) Hon-Special Cases/Non-Special 404(f) Matters.
o
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A. All final determinations must be in writing and signed
by either the DE or RA. Final dete~mination of the DE or R~ made
pursuant to this MOA or the 1980 Memorandum of Onderstandlng on
Geographic Jurisdiction of the Section 404. Program, wil~ _be
binding on the Government and represent the Government's pOSItIOn
in any ~bsequent Federal action or litigation concerning that
final determination.

VI. GEHBRAL PROVISIOBS.

....
c. 4~) Actions. EPA may elect to make the final

determinat at the geographic jurisdictional scope of waters of
the Dnited .tat •• for purposes of section 404(c) of the C~.

II. Enforcement Situations. For those investigations made
pursuant to the 1989 Enforcement HOA between Army and £PA
concerning Federal enforcement of section 404 of the CWA, which
involve areas that are current designated special cases, the RA
shall make the final determination of the geographic juriSdic
tional scope of waters of the United States for purposes of
section 404. The RA's determination is subject to discretionary
review by EPA Headquarters, and wi11 be binding regardless of
which agency is subsequently: designated lead enforcement agency
pursuant to the 1989 Enforcement MOA. For those investigations
not involving special cases, the agencies will proceed in
accordance with the provisions of the 1989 Enforceme-ntMOA-.

For those investigations made pursuant to the 1989
Enforcement HOA between Army and EPA concerning Federel
enforcement of section 404 of the c~, which involve current
designated special 404(f) matters, the RA sha11 make the final
determination of the applicability' of the exemptions under
section 404(f). The RA determination is SUbject to discretionary
review by EPA Headquarters, and is binding regardless of which
agency is subsequently designated lead enforcement agency
pursuant to the 1989 Enforcement MOA. For those investigations
not involving special 404(f) matters, the agencies will proceed
in accordance with the prOVisions of the 1989 Enforcement HOA.

B. Advanced Identification. EPA may elec~ to make the
final determination of the geographic jurisdictional scope of.
waters of the Onited States for purposes of section 40', as part
of the advanced identiflcation of disposal 5ites under 40 erR
230.80, subject to discretionary review by EPA Headquarters, and
regardless of whether the areas involved are cur.rent designated
special cases, unless the DE has already made a final geoqraphic
jurisdictional determination. Any determinations under this
section shall be completed in accordance with paragraph IV of
this MOA.

RELA~ ACTIOYS.v.

')
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?~h'.~~
~ Robert Rebecca W• .Hanmer~O } lstant S r ary of the Acting Assistant Administrator

Army (Civil Works) for Water ~~
!'~'lIIijlil!.~iO·.:;;'ui!>i" .•"":';';;' (4t..tdA:jC·~~ha.~~Alo;;,;.....0

JII,_y Ii, t1'1 ~~ 19, 14i4
Date te a

~)
o

o. This agreement sh~ll take effect and supercede the
April 23, 1980, Memorandum of Understanding on Geographic
Jurisdiction of the Sectio"n40~ Program on the 60th day after th-e
date of the last signature below and will continue in effect for
five years, unless extended, modified or revoked by agreement of
both parties, or revoked by either party alone upon 5ix months
written notice, prior to that time.

diminish,
regu"latory

is intended to
statutory or

C. Nothing in this document
modi fy, or otherwise affect the
authorities of either agency.

each agency
appropriate
procedure~
in the MOA

B. The procedures and responsibilities of
specified in this MOA may be delegated to
subordinates consistent with established agency
Headquarters procedures and responsibilities specified
may only be delegated within headquartets.
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Effects of the Amendment to the AtmylEPA Geographic Jurisdiction
Memorandumof Agreement on Wetlands Delineations and Pending

Enforcement Actions (1-14-93)
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PART IV - MEMORANDA OF AGREEMENT
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Inaddition, EPA is hereby adoptiDg. on an interim basis, the Corps'
October 7, 1991, and March 6. 1992, guidance OD applying the 1987 Mauual (copies
attached). We invite your specific written comments on the Corps' guidance in order to
detennine what revisions, if any. will be necessary. Please provide your comments to
Greg Peck. Chief of the Wcdands DivisioD'sWetlands and Aquatic Resources

~. Regulatory Branch before leua!)' 27, 1993.

D

On Jauuary4, 1.993, the Assjstant Administrator for Water and the Assfstaat
Secretary of the AnDy for CiviJ Works signed the •Amendmeut to the lu1W)' 19, 1989, .
Department of·the ArmylEDvirmunelltai Protection Agent:y Memorandum of Agreement
Concerning the Determination.of the Geographic Jurisdiction of the Section 404
Program aud the Application of the ~PtiODS under Section 404(f) of the Ceao
Water Act' (copy attached). AccordiDgIy,you are hereby directed to begin usinS the
1987Coij!S of Engineers ,Wetlands Delineation Manual fD making wetlaad ,

. deten:niJlati~ under the Clean Water Act. thereby achieving consistency with the Corps
of EDgineetS.
•

Water Muagemeat DiYisioD Directors
Repons L D, IV. V, vm. IX. X

Eaviroamental ServicesDivision Directors
Repomm, VI

Assis., RegfoDalAdaWaiStrator for Policy and
~ement. RegiOllVB.

Effects of the Amendment to the ArmylEPA Geographic Jurisdiction
Memorandum of Agreement 01J Wetlaud Dclineatious aucl Pending
Enforcement Actions .

Rebert II.WayIucI. m,~ ~~~tJPI!A'--
Office of WedaDds. OCUDSand Watersheds

Frederick F. Stiehl JA/~ d~
EIlfarceII1ent Coansp(for .Water BDfofCelllCllt
Office of EAforcemeut

)
).

TO:

FROM:

SUBJECT:

MEMORANDUM

JAN I d 1993

UNrTEDSTATES ENVIRONMENTAL PROTECTlOH AGENCY
WASHINGTON. D.C. 20480

)
D
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Atlacbments

cc: Office of General Counsel
Regional Wetlands CoordinatOl$
Of&ce 'of.RegfoDaJ Counsel (Section 404 AUomcys)

2) For administrative cases. the Region shall evaluate the jurisdictional status of
the property under Ole 1987Manual and clearly documeut this evaluatioa in the
admillistrative record. .

We look forward to working with you to minimize any potential disnlptions that
lDay be associated with this change.. Please feel free to caJJJohn Meagher, ·Directorof
the Wetlands Division. if you have any questiODJ.

1) For judicial cases that have been referred for civil or crimiDallitigation. the
Wetlands Division. Office of Enforcement, and the Department of Justice should
. be notified imDlediately for consultation and a case-by-case determination.

We auticipate that there wiUbe questions regarding the effect of this amendment
aD pending EPA enforcement actions. In that regard. in any EPA enforcement action
(judicial or administrative)'that was pending OD January 4, 1993. and where the 1989
Manual was used for tbe delineation. the following steps should be taken:
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Memorandumof Agreement Between the Departmentof the Army
and the Environmental Protection Agency Concerning Federal

. Enforcement for the Section 404 Program of the CleanWater Act

Section 3
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A General. It shall be the policy of the Anny and EPA to maintain the integnry
of the program through federal enforcement of Section 404 requirernents. The basic
premise ofthis dian is to establish a framework for effective Section 404 enforcement
~'ilh very linle overlap. EPA will conduct initial on-site investigations when it is
efficient with respect to a\"ailabJe time, resources andior expenditures, and use itS
authorities as provided in this agreement. In the majority of enforcement cases the
Corps, because it has more field resources, wi!) conduct :n.itial investigations and use its
authorities as provided in this agreement. This ",ill allow each agency to playa role 'in

• enforcement which concentrates its resources in those areas for which its authorities and
expertise are best suited. The Corps and EPA are encouraged to consult with each
other on cases involving novel or importam legal issues and/or technical situations,
Assistance from the U.S. Fish and Wildlife Service (FWS). the National Marine
Fisheries Service (l\''MFS) and other iederal, state, tribal and local agencies will be
sought and accepted 'when appropriate.

II. POLICY

The United Stales Department of the ~.rmy (Army) and the Unite.d States
Environmental Protection Agency (EPA) hereby establish policy a,nd procedures
pursuant to which they wjll undertake federal entorcement of the dredged and fiJJ
material permit requirements ("Section 404 program") of the Clean Water Act (CWA).
The U.S Army Corps of Engineers (Corps) and EPA have enforcement authcrines Co:
the Section 404 program, as specified in Sections 301(a), 308, 309, 404(n), and 404(s) of
the CWA. In addition, -the 198; Amendments to the CWA (the Water Quality Act oi
1987) provide new administrative penalty authority under Section 309(g) for violations
of the Section 404 program. For purposes of effec:h'e administration of :t:esc statutory
authorities, this Memorandum of Agreement (MOA) sets fonh an appropriate
allocarion of enforcement responsjo~~~_between EPA:~8nc,the Corps. The prime goal
of the MOA is to strengthen the-Section '404 enforc.e:ncnt program by using the
expertise, resources and initiative of both agencies in a manner which is effective and
efficieru in achieving the goals of the CWA

I. PURPOSE ANDSCOPE

~IE~10~,'DL"M or AGR£DtE.;'"
BE'IWEEN THE DEPARTMENTOF THE AR.\1YAND

THE ENVIRONME~-rALPROTEcrION AGENCYCONCERNI~G
FEDERAL ENFORCEMEl\'T fOR ras SEcnON 404 PROGRAM

OF ras CLEA.\' WATERACT

)
D
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A. Flow chart. The attached flow chan provides an outline of the procedures

III. PROCEDURES

E. Environmental Protection Measures. It is the policy of both agencies to avoid
permanent environmental harm caused by the violator's activities by requiring rernecial
actions or ordering removal and restoration. In those cases where a complete
remedy/removaJ is not appropriate. the violator may be required. in addition to other
legal remedies which are appropriate [e ..g.• payment of administrative penalties) to
provide compensatory mitigation to compensate for the harm caused by such illegal
actions. Such compensatory mitigation activities shaU be placed as an enforceable
requirement upon a violator as authorized by law.

D. Lead Enforcement Agency. The Corps ~il1 act as the lead enforcement azencv
Cor aU violations of Carpi-issued permits. The Carps wiUalso act as the lead - .
enforcement agency for unpermitted discharge \-:olations wroch do not meet the critena
for forwarding to EPA. as listed in Section III.D. of this MOA. EPA wiUact. as t~C'
lead enforcement agency on all unpermitted discharge violations which meet these
criteria, The lead enforcement agency \\;11complete the enforcement action once an 6
investigation has established that a violation exists. A lead enforcement agency decrsion
with regard to any issue in a particular case, including a decision that no enforcemeai
action be taken. is final for that case. This provision does not preclude the lead
enforcement agency from referring the maner to the other agency under. Sections
111.0.2 and 111.0..4of this MOA

C. Violation Determinations. The: investigating agency shall be .responsible for
violation determinations, for example, the need for a permit. Each agency will advise
the other of any problem trends that they become aware of through case by case
determinations and ininate interagency discussions or other action to address the issue.

B. G~ogrophic Jurisdicuonal Dererminarions. Geographic Jurisdictional
determinations (or a specific case wIIJbe made by the investigating agency. If asked for )
an oral decision. the investigator will caution that oral statements regarding junsdlct:on
are not an official agency deterrmnauon. Each agency will advise the other of any 0
problem trends that they become: aware o( through case by case determinations and
initiate interagency discussions or other action to address the issue. (Note: Geographrc
jurisdictional determinations (or "special case" situations and interpretation of Section
.104(f) exemptions for "special Section 404(f) matters" will be handled in accordance
with the Memorandum of Agreement Between the Department of the: Army and the
Environmental Protection Agency Concerning the Determinauon of the Geographic
Jurisdiction of the Section 404 Program and the Application of the Exemptions L'nder
Section 404(f) of the Clean Water Act.)



1. EPA will act as the lead enforcement agency when an unpermitted acti\iry
involves the following:

D. Lead Enforcement Agency Selection. Using the following criteria. the
investigating agency will determine which agency will complete action on the
enforcement case:

_ ... C. Immediate Enforcement Action. The investigating or lead enforcement age:1:Y
should inform the :esponsible panics of the violation and inform them that aU megal
activity should cease pending further federal action. A notification letter or
administrative order to that effect "'ill be sent in the most expeditious manner. If time
allows, an order for initial corrective measures may be included with the notification
letter or administrative order. Also, if time allows. input from other federal, state,
tribal and local agencies wiU be considered when determining the need for such initial
corrective measures. In all cases the Corps "ill provide EPA a copy of its violation
letters and EPA win provide the Corps copies of its §308 letters andlor §309
administrative orders. These communications will include language requesting the other
agency's views and recommendations on the case. The violator "ill also be notified that
the other agency has been contacted.

B. Investigation. EPA. if it so requests and upon prior notification to the Corps,
will be the investigating agency for unpermiued activities occurring in speciaUy defined
geographic areas (e.g., a particular wetland type. areas declared a "special case"' within
the meaning of the Memorandum of Agreement Between the Department of the Army
and the Environmental Protection Agency Concerning the Determination of the
Geographic Jurisdiction of the Section 404 Program and the Application-of the
Exe~plions Under Section 404(0 of the Clean Water Act). Timing of investigations
""till be commensurate with agency resources and potential environmental damage .. To
reduce the potential (or duplicative federal effort, each agency should verify poor to
initiat!ng an investigation that the other agency does not intend or has not already
begun an investigation of the same reponed violation. If a violation exists. a field
investigation report will be prepared which at a minimum provides a detailed
description of the illegal activity. the existing environmental setting, initial view on
potential impacts and a recommendation on the need for initial corrective measures.
Both agencies agree that investigations must be conducted in a professional, legal
manner that will not prejudice future enforcement action on the ease, Investigation
reports will be provided to the agency selected as the lead on the case.

EPA and the Corps will follow In enforcement cases involving unpermitted discl':ar~~~.
The procedures in (B.). (C.). (D.). (E.) and (F.) below are in a sequence in which they
couJd occur. However. these procedures may be combined in an eCConto expedite: the
enforcement process.

)
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G~ After~-FQcr Permiu. No after-the-fact (ATF) permit application shall be
accepted until resolution has been reached through an appropriate enforcement
"response as determined by the lead enforcement agency (e.g., until aU administrative,
legal and/or corrective action has been completed, or a decision has been made that no
enforcement action is to be taken).

F. Resolution. The lead enforcement agency shall make a final determination that
a violation is resolved and notify interested parties so that concurrent enforcement files
within another agency can be closed. In addition, the lead enforcement agency shaU
make arrangements for proper monitoring when required for any remedy/removal,
compensatory mitigation or other corrective measures.

E. Enforcemenr Response. The lead enforcement agency shall determine, based on
its authority, the appropriate enforcement response taking into consideration any views
provided by the other agency, An appropriate enforcement response may include an
administrative order, administrative penalty complaint, a civiJ or crimina) judicial referral
or other appropriate formal enforcement response.

4. Wbere EPA requests the Corps to take action on a permit condition
violation, this MOA establishes a "right of first refusal" for the Corps.
Where the Corps notifies EPA that, because of limited staff resources cr
other reasons, it will not take an action on a permit condition violau!ln
case, the EPA may take action commensurate with resource availability.
However, a determination by the Corps that the .activity is in compliance
v-ith the permit '\\ill represent a final enforcement decision for that case.

The Corps wiUaCI as the lead enforcement agency (or Corps-issued
permit condition violations.

3.

The Corps '\11,;11 act as the lead enforcement agency in aU other
unpermitted cases not identified in Pan III D.l. above. Where EPA
notifies the Corps that, because of limited staff resources or other reasons.
it wiHnot take action on a specific case, the Corps may take action
commensurate with reso",~ce availability.

..,

a. Repeat Violator(s);
b. Flagrant Violation(s);
c. Where EPA requests a class of cases or a particular case; or
d. The Corps recommends that an EPA administrative penalty action

may be warranted.



C. Nothing in this document is intended to diminish. modify or otherwise affect
the statutory or regulatory authorities of either agency. All formal guidance interpreung
[his MOA shall be issued jointly. .

B. The policy and procedures contained within this MOA do not create any rights.
either substantive or procedural. enforceable by any party regarding an enforcement
action brought by either agency or by the U.S. Deviation or variance from these MOA
procedures will not constitute a defense for violators or others concerned with any
Section ~04 enforcement action.

A. The procedures and responsibilities of each agency specified in this MOA may
be delegated to subordinates consistent with established agency procedures.

v. GENERAL

C. Data Information Exchange. Data which would enhance either agency's
enforcement efforts should be exchanged between the Corps and EPA' where available.
At a minimum, each agency shall begin to develop a computerized data list of persons
receiving ATF permits or that have been subject to a Section 404 enforcement action
subsequent to February 4, 1987 (enactment date of the 1987 Clean Water Act
Amendments) in order to provide historical ccmplianee data on persons found to have
illegally discharged. Such information y,iUhelp in an administrative penalty action to
evaluate the statutory fCittor concerning history of a violator and will help to determine
whether pursuit of a criminal action is appropriate.

B. Corps/EPA Field AgreementS. Corps Division or District offices and .their
respective EPA Regional-offices are encouraged to enter into field level agreements to
more specifically implement the provisions of this MOA

A. InteragencyAgreements. The Army and EPA are encouraged to enter into
interagency agreements with other federal. state, tribal and local agencies which will
provide assistance to the Corps and EPA in pursuit of Section 404 enforcement
activities. For example, the preliminary enforcement site investigations or post-case
monirormg activities required to ensure compliance with any enforcement order can be
delegated to third parties (e.g.• FWS) who agree to assist CorpslEPA in compliance
efforts. However, only the Corps or EPA may make a violation determination andlor
pursue an appropriate enforcement response based upon information received from a
third party.

[V. RELA rm ~lATTERS
)
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iI"'~ ht J~-v\..)',_.li

Rebecca W. Hanmer (Date) '"
Acting Assistant Administrator
{or Water
U.S. Environmental Protection Agency

.-.

D. This agreement shall take eirect 60 days after the date of the last signature
below and will COntinuein effect for five years unless extended, modified or revoked by \
agreement of both panics. or revoked by either party alone upon six months written 0)
notice, prior to that time.



* Enforcement procedures tor permit condition viol~tion cases
are set forth at Part 111.0.3. and 111.0.4.

** Procedures for investigating unpermitted activity cases are
set forth at Part III.B.

*It_ Examples of situations in which "C" , "0" might arise
include cases which are important due to deterrent value,
due to the violation occurring in a critical priority
resource or in an advanced identification area, involving
an uncooperative individual, etc.

NO
V!OLATIC?N

"~~--------------------~

LEAD AGENCY SZLECTIOU***
ACTIVITY INVOLVES ONE OF THE FOLLOWING:

Yes A. REPEAT VIOLATOR 110
r-- B. FlAGRANT VIOLATOR(i.e., obvious prior -

knowledge)
C. EPA REQUEST THE CASE OR
D. CORPS P~COMKENDS ADMINISTRATIVE PENALTY

EPA FOLLOWS C'WA
SECTION 309 PROCEDURES

CORPS FOLLOWS
33 CFR 326 PROCEDURES

~,

+-YES

.OU INVOLVESa
r-----"'""'4A.A WATER OF THE U.S. AND

B. A SECTION 404 DISCHARGE AND
C. AN UNPERMITTED ACTIVITY AND
D. AN ACTIVITY NOT EXEMPTED

BY SECTION 404(t)

NO INVESTIGATING AGENCY
ISSUES C'D/AO (copy
to other agency)

INVZSTIGA~ION*. YES.
ACTIVITY REQUIRES:
A. IMMEDIATE ACTION OR
B. INITIAL CORRECTIVE MEASURES

NO

VIOLATION REPORTED TO OR
DETECTED BY THE CORPS OR EPA

""I
I

D

COP.PS/EPA ENFORCEMENT PROCEDURES
FOR secnos ~ lfh'PERM/1TE!) YIOLA770NS·
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Clean Water Act Section 404
Administrative Penalty Settlement Guidance

Section 3a

PART IV - MEMORANDA OF AGREEMENT
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Office of Wet1ands Protection
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!![PA and the Corps of Engineers are developing a Section 404 Enforcement
Memorandum of Agreement (MOA). This MO" may outline procedures regarding
EPA and Corps response to detected violations regarding 309{g) jurisdiction.

The following describes the relationship of administrative penalty actions
to other Section 404 actions.

RElATlONSHIP OF ADMINISTRATIV[ PENALTIES TO OTH[R SECTION 404 ACTIONS

It is important to recognize that enforcing the requirements of Section 404
is somewhat complex due to the unique informational needs required, such
as establishing that proper federal jurisdiction exists on "a particular
site. In addition, quantit~tfve criteria and standards have not been

_"~~tablished by·regulation upon which to evaluate the appropriateness or
amounts of monetary penalties for violations of Section 404. Therefore,
in addition to this guidance. Regional staff must use best professional
judgment when seeking administrative penalties.

As the Regions' experience with administrative penalties grows, this guidance
will help to ensure that the Agency's use of the authority develops in a
standardized and consistent manner. COnsequently. a certain level of
routineness should develop over time. In r~spons~ to the evolution of
standard approaches and consistency, the Agency may revise this guidance
as experience dictates.

. - ....

Section 309(g) of the Clean Water Act (as amended by the Water Quality Act
of 1987) authorizes the Environmental Protection Agency ([PA) to assess
administrative penalties for. among other thfngs, discharges resulting from
dredge an,ffill "activity not authorized" by a Section 404 permit. or vfolations
of a State-issued Section 404 permit. This document provides internal guidance
for EPA staff on settling agency administrative civil penalty claims under
this new authority fn the context of:Sectfon 404 violations. This document
does not establish a rigid system governing the use of this authority. but
instead provides guidance whereby EPA staff may exercise discretion in arriving
at specific administrative penalty settlement amounts for particular enforcement
cases while establishing consistency on a national basi~ among Regions on use
of this new enforcement tool.11

INTRODUCTION

)o
CLEAN WATER ACT ADMINISTRATIVE PENALTIES:

GUIDANCE fOR USE BY THE SECTION 404 PROGRAM
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Mitigation plans required as part of an administrative order or placed as
a condition in an after-the-fact permit sAould be pursued regardless of
whether an administrative penalty is imposed. The costs incurred by a
violator under a mitigation plan will not necessarily reduce tbe amount of
the appropriate administrative penalty for that violation. An administrative
penalty should not affect a Region's decision to require mitigation action
(i.e., on-site restoration or off·site compensatory mitigation) of the
violator.

Mitigation

In most §40( violation instances, the immediate goal should be to correct
environmental harm resulting from the illegal discharge. This normally
can be achieved by issuing a S309(a) administrative compliance order (AO)
requiring, for exa~~le. removal and restoration or cessation of discharge.
An AO for removal and restoration has been a common enforcement tool used
by the 404 Program and should continue as such because it affords immediate
enviroQmental protection to a resource impacted by illegal activity. An
administrati~e penalty should be sought separately in addition to actions
required under a compliance AO when the Region determines that an adminis
trative penalty is the preferred course of action (i.e •• rather than 2
judicial referral) for violations of the Clean Water Act. (Also see
-ADMINISTRATIV£ PENALTIES IN CONJUNCTION WITH ADDITIONAL ACTIONS· below.)

A S308 letter is a tool whereby the Region can require information from
an alleged violator to determine the existence and/or extent of violation.
Section 309(g) of the CWA specifically allows for assessment of an admini
strative penalty for violations of 5308 of the CWA. Therefore. if a person
violates S308 (e.g., fails to respond to a S308 request for information
regarding an alleged 5404 discharge), the Agency ~y assess an administrative
penalty for such violation. The S308 letter should notify the recipient of
this potential for a S309(g) penalty assesSment.

Administrative Orders (AOs)

5308 Information Letters

Under Section 309(g)(6). payment of an administrative penalty forecloses
any possibility of judicial action in the future for civil penalties for
that specific violation. This fact 1s of particular importance if the
Region fs attempting to build a case for eventual referral by documenting a
history of violations. Therefore. an administrative penalty should not be
pursued by a Region if a subsequent judicial action for civil penalties Is
desired. For example. when a violator has received economic benefits from
the violation whfch exceed $125,000 (maximum administrative penalty allowable),
1t would be preferable to pursue a judicial action incorporating civil penalties
recovering more'than the fllegal economic benefit: both types of actions cannot
be pursued.

Judfcfal Actfons



2/ See footnote 1. The HOA may s~bstantial1y change the ATF permit process
and its relationship to a federal 404 enforcement action. The reader
should refer to this MOA when finalized for information on joint procedure~ .J-~
for handling violations where there is a potential for ATF permit issuance. c:>
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Generally. administrative orders requiring removal and/or restoration should
(and in a practical sense, would) b~ issued well In advance of an admini
strative complaint for penalties under 5309(g). Moreover (and again fn a
practical sense). as the goal of removal and/or restoration requirements
is to ameliorate enyiron~ntal harm as quickly as possfble. we would not
wish to subject these requirements to the inherent delays involved with

• penalty assessment (e.g•• request for hearings).

Also, the Region should refer to RGuidance on 'Claim-Splitting' in Enforcement
Actions Under The Clean Water Act- with regard to questions on parallel pro
ceedings or simultaneous administrative penalty proceedings.

When imposing penalties in addition to taking other enforcement action. care
should be taken to separate the penalty action from other administrative
actions. These actions should remain separate and distinct but may be
issued at the same time. Regions should refer to a separate guidance
document entitled ·~elationship of $309(a) Co~~liance Orde~s To 5309(g)
Admini~trative Penalty Proceedings.-

ADMINISTRATIVE PENALTIES IN CONJUNCTION WITH ADDITIONAL ACTIONS

The StrategiC Planning and Management System (SPHS) identifies certain
categories of violators/violations as Significant Violators (SVs). The
administrative penalty authority is another tool to be used in address~ng
SV actions. _

" .. -...... . _...

SPI~S

Issuance of an ATt permit legalizes a di5charge of fill from the date of
issuance onward. It does not cure the period of violation prior to
issuance of the permit. Consequently. an administrative penalty may be
assessed for each day that the illegal discharge exists prior to issuance
of the·ATF permit. Regions may wish in some instances to apprise ATF
applicants of the possibility that an administrative p'enalty may be imposed
regardless of the outcome of the ATF permit process.21

Spe.c.ia l..,Area.Actions

If the Region has identified a particular area or resource as valuable and
vulnerable, for example, u~Her a 5230.80 Advanced Identification effort
or in the regional priority wetlands list, the Region should ensure that
there is an adequate enforcement presence in that area. The administrative
penalty authority is another enforcement tool to be used in conjunction
with other tools available to help ensure that the area is protected.

After-the-Fact Permits
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~/ EPA administrative penalty action against violations in States which have
assumed the 404 Program (i.e., Michigan) may be dependent on the approved
State program. These situations will therefore be handled on a case-by
case bash.

..

If the answer is yes to these two questions, it is likely that an adminis
trative penalty is appropriate for the violat10n. To ascertain whether a

,Region's limited enforcement resources should be utilized for,a particular
case, the Region should apply the following questions to the specific case:

o Administrative Penalty Goals. Will an assessment of an administrative
penalty serve lne general goals described above?

• Economic Benefit. Is the economic benefit to the violator less than
$125,0001

• Swift resolution of environmental problems;

• Fair and equitable treatment of the regulated community_

When decid~ng whether to impose an adm~nistrat1ve penalty, the following quest;o:
should be considered:

• Deterrence;

Regional staff should bear in mind the general goals of using this authority:

. .
As with any enforcement action under Section 404, the Agency first must estab
lish that it has jurisdiction (i.e •• a water of the U.S.) and that a violation
has occurred (e.g., a discharge of dredged or fill material in the absence of
a required Section 404 permit). That done, a decision must be made about what
act1on(s) to pursue against the violator. The specific circuAstances of each
violation will detenm1ne what action 15 warranted.

A basic discuss10n on when to use administrative penalt~es in Clean Water
Act (CWA) enforcement is provided in a separate 9uidance document entitled
-Guidance On Choosing Among Clean Water Act Administrative. Civil and Criminal
Enforcement Remedies.- In addition. for violations wh1ch occurred prior to
february 4. 1987 (Water Quality Act of 1987 enactment date). Regions should
refer to the separate 9uidance document entitled -Guidance on Retroactive
Application Of New Penalty Authorities Under The Clean Water Act.- The
following discussion makes some specific points in the context of CWA enforce
ment relating to dredge and fill activity.3/. -.

WHEN ARE ADMINISTRATIVE P[NALTIES BY EPA APPROPRIATE

./

D
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The threshold for the decision to pursue a 309(g) penalty should be relatively
low. for.examp;e. penalties are appropriate for punitive/deterrent purposes
even when the fill 1s removed. The §309(g) administrative penalty serves as
the monetary penalty for the violation of the Clean Water Act. regardless
of any other actions which are required of the violator under the Act (e.g.,
removal and restoration under.§309(a». To provide other examples. it is
likely that an administrative penalty would be utilized most commonly in
the following situatfons:

• Section 308 violations

• Illegal discharges which likely would receive a 5404 after-the-fact permit

• Illegal discharges where an AO for removal and restoration is not sought

• Illegal discharges where an AO is issued but other factors warrant a
penalty being levied on the violator

The first situation occurs where a Region utilizes its 5308 authorfties to
obtain information and the recipient of the 5308 letter fails to respond as
required by the Act. The second situation deals with violations arising
from activity which likely would have received some authorization under a
permit had one been applied for. By issuing an administrative penalty in
such ca~~. the Region will help to dispel any belief that it is -easier
to get t~9iveness than permission- (i.e .• discharge illegally now and
have the discharae leoalized later by obtain;ng an after-the-fact permit

• Significance of the Affected Resources. Are state or federally listed
endangered or th~e~tened species impacted? .~_the~~te or geographic area
of the violation designated as crftical habitat of special concern under
state or federal law? Is the site fncluded fn the Region's listing of
priority wetlands? Is the site contained in an area for which the Region
has conducted an advanced identiffcatfon? Has the area been subjected to
other violations or discharges such that cumulative impacts are a concern?

• Signi·ficance of the Ofscharge. Does the discharge exhibi t a trend whi ch
may be developing in a particular industry? Does the dredged or fill
material discharged contain toxic substances? Does the discharge evidence
a neEd for establishing a 404 enforcement precedentl deterrence?

If the answer js yes to any of the questions above. the violation most
likely would be considered an SV UDder the EPA Operating Guidance SPMS
enforcement definitions and thus. an enforcement action would be consistent
with national enforcement priorities.'w. Therefore. a Region should consider
an administrative penalty action against the violator as long as a judicial
action is not warranted for other reasons. Again. Regions should refer to
the separate guidance document entitled -Guidance On Choosing Among Clean
Water Act Administrative, Civil and Criminal Enforcement Remedies.-

• History of the Violator. Is there evidence that the vfolator had )
preVl0US experience wlth the section 404 process? rs the vfolator
attempting to circumvent the regulatory program? Has the violator 0
refused or exhibited reluctance to take independent action to correct
the adverse effect of the violation?



In determining an appropriate administrative penalty settlement amount, Regions
should initialfy review the separate guidance entitled "Guidance on Effect of Clean
Water Act Amendment Penalty Assessment Language" to help determine the
maximum administrative penalty amount authorized by statute. Class I penal ties
carry an overall maximum of $25,000 while Class II penalties carry a maximum of
$125,000.

BASIS FOR DETERMINING APPROPRIATE PENALTV SETTlEMENT AMOUNTS

Prior to assessing an administrative penalty, the Act requires that the Region consult
with an appropriate State agency regarding such assessment. For the Section 404
program, the appropriate State contact will be the agency administering the State 404
program or, where the State has not assumed the 404 program, the State §401
certification agency, unless another State agency is agreed to by the Region and the
respective State, thr~ugh an existing StatelEPA Enforcement Agreement (which
addresses §404) or some other formal agreement with the State. The procedure for
such consultation should be discussed and decided upon by the Region with their
respective State contact, consistent with -Guidance on Class I Clean Water Act
Administrative Penalty Procedures· for Class I penalties and ·Rules of Practice
Governing the Administrative Assessment of Class II Civil Penalties.Under the Crean
Water Act" fo~Class If penalties.

STATE CONSULTATION

rather than pursuing the required §404 permit application review process). The third
situation refers to those violations where an AO for removal and restoration is not
appropriate because removal of the illegal fill would result in greater environmental
harm than allowing the material to remain at the site. In a sense, the appropriateness
of an administrative penalty would increase if a removal action would have been .
required if it were environmentally feasible, cannot be performed. The fourth situation
amounts to those situations where a region determines that particular factors warrant
an administrative penalty 1) in addition to actions required under an AO or 2) as a
penalty for previous and continuing violations even after EPA issues an AO...•. that
§309{g) administrative penalties may be sought for the unknowing violation of the Act
which leads to the issuance of the AO; however, such penalties are not authorized for
non-compliance with the AO Derse. .

Again, in considering the above factors and in particular the goals of using
administrative penalty authority, the threshold for deciding to pursue an administrative
penalty should be relatively clear. If Regional staff determine that the violation
requires an action with a minor deterrent effect, then reconsideration should be given
to referring the case for judicial enforcement action.

)
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Economic benefrt to the violator: The Region will need to make an
assessment of monetary gain which the violators derived from the illegal
discharge. In many cases, economic benefit may not be readily or
initially verifiable (e.g., violator fails to provide information to EPA
regarding potential monetary gain received as a resurt of discharge). In
such cases, the Region should use best professional judgement in
detennining the economic benefit, which accrued to the violator. When
detennining the economic benefit, the Region should assess the full
economic gain obtained by the violator for any discharge ultimately
remaining in place (e.g.• increased land value of filled area, profits
realized from any improvements located on the illegal fill). as well as the
increased economic value gained with respect to the surrounding
property as a result of the fill. Keep in mind that the amount of economic
benefit to the violator may be directly related to whether EPA demands
and obtains complete removal and restoration. For example. if a violator
discharges fill into a wetland but then entirely removes the fill voluntarily
or under the terms of an AC. the violator may receive no further illegally
obtained economic benefit resulting from use of the site once the fill is
removed. Economic benefit to the violator may still be present but lower
than originally anticipated. There will be some cases, however, where
removal of an illegal discharge does not reduce the economic benefit.
For example, an illegal discharge for the purpose of stream
rechannelization may be removed by the violator in order to comply with
an AO for removal; however. the removal activity by the violator does not
restore the stream to its Original flow patter (i.e., the illegal activity
pennanently changes the course of the waterway even though the illegal
discharge is removed). In such cases, an economic benefit to the
violator may still be present even though removal of the illegal discharge
has taken place. In all cases where the Region seeks removal. a

•

• Nature. circumstances. extent and gravity of the violation: These factors
depend largely on scientific assessment of impacts. the Significanceof
the resource(s), general national environmental goals. program priorities.
and professional experience. Again, Regions should refer to EPA
Operation Guidance and SPAS S enforcement definitions for consistency
on a national basis. .

As general guidance, Class I penalties are likely the most appropriate where the
violation is of the nature where a penalty probably would have been issued authorizing
substantially the same kid of discharge had an application been submitted and "..-\
economic benefit to the violator is less than $25,000. )

As specific guidance, Section 309(g)(3) of the Act addresses some factors to consider 0
when detennining an appropriate penalty settlement. These factors include, with
respect to the violation. the nature of circumstances. extent and gravity of the
violation(s) and. with respect to the violator. ability to pay, any prior history of such
violations, the degree of culpability, economic benefit or savings (if any) resulting from
the violation, and other matters as justice may require. Thus, in detennining
appropriate penalty settlement amounts. Regional staff should specifically bear in mind
these factors as follows:



It is suggested that, as a general rU1e, the Region may wish to quote the
statutory language with respect to the maximum penalty allowable under a
particular Class of administrative penalty (e.g., ·up to S10.000 per
violation-) when designing the complaint. rather than claim a specific.
lesser amount. The need to design a complaint in this manner may occur
DOre often than not for Section 404 violations as information regarding
~he extent of environmental damage and other pertinent factors may not be
fully ~ilable to the Region at the time that the complaint is prepared.

• Degree of cul,ability: This factor includes the extent to which the
violator's 11 egal.conduct is reprehensible or blameworthy (including
moral blame) and whether the impacts could have been anticipated and
avoided. If criminal conduct is alleged. the Region should consider
a criminal judicial action.

• Other factors: An example of other factors as justice may require is
where the state has imposed a penalty and/or a removal and restoration
'order on the violator. These costs may be considered when determining
the appropriate penalty. In lit1gation. this factor may weigh heavily
in a -fairness· argument. However, be aware that the burden is upon
the violator to show an inability to pay.

• Prior history: Tnis f!ctor deals with the violator's previous
knowledge/experience with 5404 requirements along with previous
compliance history. Prior history infor~tion should be obtained
not only from EPA experience with the violator. but from appropriate
Corps Districts and other federal agencies' knowledge and records.
[If the violator has a history of Clean Water Act violations. the
Region should consider federal contractor listing procedures as well.
See 40 eFR Part IS.J

_5',

recalculation (if any) of economic benefit for administrative penalty
purposes should not be made by the Region until after the violator
~ctually removes the illegal discharge material.

(Note: The Region should re-evaluate its enforcement strategy
in any 5309(g) administrative penalty action where (1) the Region
considers it essential for the violator to remove the fill, and
(2) a SJ09(a) AO and the potential penalties of the S309(g)
action fail to induce the violator to carry out such removal.
In this event the Region would have to decfde whether to continue
the administrative penalty action. or to dismiss it and file a

. S309(b) civil action for injunctive relit{ (also including any
,claim for civil penalties under S309(d».:J .

• Ability of the violator to pay: This factor is self-explanatory. The
Region shou1d request whatever documentation 1s needed to ascertain
the violator's financial condition where this factor is an issue. Any
statements of financial condition should be appropriately certified.
Case law supports the proposition that th~ factor is worthy of con
sideration only to the extent that paying a penalty is likely to pur.
a discharger out of business.

D
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The following penalty calculation matri.x contains the reconvnend~d penalty
ranges for EPA to accept in settlement of administrative penalty enforcement
actions pursuant to consideratlon of the factors above. EPA will in virtually
all cases seek higher penalty amounts if 2 violator fails to settle and the
Agency has to litigate its claims administratively. Absent exceptionaJ .
circumstances largely relating to litigation considerations or a vfolator·s
abilit~.to pay. a settlement amount calculated from this matrix should
always be greater than the calculated economic benefit to the violator.
Although mitigation actions required by an AD should not be used to offset
economic benefit (e.g•• cost of providing off-site compensatory mitigation),
compliance vith an AO requiring complete removal of the illegal fill may
~ecrease or eliminate the actual economic benefit accruing to the violator
(e.g., a profitable enterprise planned for development on illegal fill
.will not be constructed on that site if the fill is removed, therefore
illegal profits expected from the development enterprise will not be
realized by the violator). The amounts are based upon 1) the significance
of factors relating to the violation and 2) the signiffcance of factors
relating to the violator. -

The criteria described below are used as a general basis for defining the
range of penalty which the Region may wish to pursue in settlement. The
-Environmental Significance- criteria relate to the violation factors
under the Act and the ·COmpliance Significance· criteria relate to the
¥iolator factors under the Act.

PENALTY SETTLEMENT MATRIX

In these types of circumstances. it may be wise to claim up to the maximum
penalty 1n the complaint $0 as to allow for a situation where the Region
will need to propose the"st.atutory maximum should the case go to a he·arf.ng
where the information recefved by that time indicates that the maximum is
appropriate. Considering that multiple violations may occur on each day
with each violation triggering a potential S10,000 adminIstrative penalty
(~egions should. refer to the separate guidance document entitled -Guidance
On Effect Of Clean Water Act Amendment Civil Penalty Assessment language·)
and that' each day that the illegal fill remains in place may constitute
another S10.000 penalty • .it is likely that most 5404 cases will reach the
statutory maximum for each Class of administrative penalty rather quickly.
In any event. Regions at least should claim a penalty amount in the admin
istrative complaint that allows for some room for negotiation as facts
develop during negotiations •.

., ,

~
.I

For eAample. ft may not be possible to verify the e~act number of days on c=>
which the violator discharged or how long the illegal discharge has been
in place. or a scientific assessment regarding the individual/cumulative
ir~act$ of the illegal discharge may not be completed (the lack of specific
criteria and standards for wetlands discharges lengthens the time and
effort required to determine such levels of impacts). or the existence of
contaminated materials may not be known until a laboratory analysis of-a
site sample is performed •



4/ Please note. however, that even though a violation may be considered
'minor' due to its likelihood of being permitted. the range of penalty
may be 'major' within the context of its compliance significance. for
example. when the violator knev of S404 requirements and decided to risk
an enforcement action rather than Droceed legally with the 5404 permit
review Drocess.

The penalty matrix exhibits a range of compliance significance of minor.
moderate and major. Examples of thes~ terms could include the following
scenarios. A person who has had no previous experience with Section 404

Oefining particular discharges·as -minor, moderate or major- has been
attempted 1n the past withfn the context of various 404 management tasks.
These attempts have met with difficulty as a particular type of discharge
may have variable effects on different types of ecosystems or, conversely,
a particular ecosystem may react differently to various types of discharges.
Overall effects of a discharge may depend on such factors as the amount
of discharge or the content of the discharge material. In addition, the
size of the ecosystem impacted fs not appropriate for determining the
range of environmental significance. A specific wetland of three acres or
less may be of higher environmental concern to a Region than a particular
wetland of SO acres or more. _this may be ~rue, for exa~ple, when the
smaller wetland has unique environmental characteristics or is a scarce
ecosystem within the particular Region's geographic area. For these
and other various reasons inherent in such attempts to define discharges
as minor, moderate or major. clear examples cannot be given in this
guidance. However. as a rule of thumb. those 111egal discharges which
would have been unlikely to receive a 5404 permit (had the discharge
been proposed in a permit application) would be considered as one of
'major' environmental compliance significance: those discharges which
likely would be permitted with little or no changes to the actual discharge
which took place illegally would be considered 'minor'. 4/

·Compliance Significance- Criteria

• History, knowledge and intent of violator
• Oete~rence value regarding future violations by violator
• Deterrence value regarding future'vfolations by others
• Relationship to program goals in Agency Operating Guidance and SPMS

SV definition

-Environmental Significance· Crfterfa

• Slgnfficance of fmpact under the 404(b)(1) Guidelines requirements
• Sfgnificance of area affected (prior to violation)
• Severity of Individual. secondary and cumulative environmental impacts
• Duration and/or permanence of environmental impacts '
• locatfon within a special area (e.g•• 5230.80, priority wetland)
• Size of area affected (subsequent to v10lation) .
• Existence of contaminated discharge materials
• Relationshfp to program goals fn Agency Operating Guidance and SPMS

SV definition

D



• Good faith efforts to resolve the violation
• Promptness and completeness of restor-ation actions by violator (if applicabl~),
• Efforts to educate other-s on i~ortance of protecting the Nation's waters ( )1

through compliance with S404 requirements '~O
• Consideration of Corps. other agenr.ies and public Co~ents (if applicable)
• l;~r,et;onconl;de~et;o~!
• Ot~ unioue factors.

The specific amount ~hich EPA would aecept in settlement also may be
adjusted in consideration of the following factors:

Significance

Hinor Moderate Major,

l1inor S500 - 5000 $5.000 - 15,000 S15,000 - 40.000 _

.
Moderate $5,000 - 15,000 S15,OOO - 40,000 S25,000 - 15,000

Major S15,OOO - 40,000 S25.000 - 75.000 S75.000 - 125,000

CompHance

Environmental Significance

SECTION 404 PENALTY SETTLEMENT MATRIX'

The above crfteria are not necessarily exclusive of other "justifiable con
siderations whfch the Region deems appropriate under the Act. Also. these
criterfa are not in any order of priority nor are the examples intended to be
all inclusive or mutually exclusive regarding the range of penalty to be
pursued. Undoubtedly, Regional staff will encounter violations with circum
stances which do not allow a direct application of these criteria. For those
situations, the Regions have the discretion to pursue higher penalty amounts.
Moreover. minor, moderate and major are relative terms to be used within the
.context of violation's addressable through administrative penalty actions.
EPA will be utili:ing these classifications only within the context of an
enforcement actfon it deems appropriate to handle througb.n administrative
penalty action.

--requirements who is unlikely to perform such tllegal actfvities fn the 01
future probably would be considered a violator of minor complfance
sfgnificance. How~ver. ff the illegal activity is commonplace in the
community and a strong sfgnal is needed tn order to deter other potential
violators. the violator may be considered of moderate significance. If
t~e violator actually had known of 5404 requirements prior to discharging
illegally but discharged to avoid a permit process ~hfch could have
resulted in denial or modifications to the original discharge plans ,
this violator would be tn the major compliance signfffcance range. (Of
cour-se. the Region may decide" that a civil or criminal judicfal referral
1s the mor-eapproprfate enforcement course to follo~ in·the -major-
violator case. dependent on the particular facts of the case.). .



Orie final point on settlement of administrative penalties relates to
the second factor listed above. ·Promptness and completeness of restoration
actions by violator-. there may be cases where the Region will wish to
include deferred penalty payments in a settlement to reflect a violator's
willingness to correct the environmental harm resulting from the illegal
activity. The deferred penalty payment tool would be used for an adminis
trative penalty settlement based on a violator's commitment to conform to
a compliance order (i.e., 5309 AO). Although the terms of an AO must be
fulfilled by a violator. the Section (04 violation is unique in that there
is a greater chance of recovering the impacted resource if removal of illegally
discharged material is achieved in an expeditious manner. The overall mandate
given to this Agency to achieve environmental protection of the Nation's
resources may be well served by use of deferred penalty payments.

The commitment of a violator to conform quickly to the AO could be
e~odied in a consent order settling the administrative penalty proceeding:
a fixed penalty could be assessed, and then a certain additional portion
could be assessed for past violations. The deferred portion would be i~ediately

DEfERREO PENALTY PAYMENTS

Staff negotfatfng administrative penalty claims for Section 404 related
violatl0ns should be aware that there have been substantial judicially
assessed penalties (or such violations. See. e.g.: U.S. v. Cumberland
farms of Connecticut, Inc•• 647 f. Supp. 1166 (0. Mass. 1986). aff'd.
farmland by filling without permit; $540.000 civil penalty. of which
$390.000 is to be remitted if the defendant satfsfactorfly restores the
wetland as ordered by the court): U.S. v. Ciampitti. 669 F. Supp. 684
(D.N.J. 1987) (developer held to be in contempt of judicial order pro-
hibiting furthpr filling of wetlands: $235.000 penalty); U.S. v. Phelps
Dodge Corp .• Civil Action No. 85-507-GlO-WDB (0. Ariz. 1980) (consent
decree entered requiring payment of Sl.000,000 civil penalty to United
States. and S50.000 civil penalty to Arizona. for unpermitted discharges
of mine overburden and acidic mine drainage from open pit mine; see. 51
fed. Reg. 31849 (Sept. 5. 1986»; U.s. v. Conrad, 19 E.R.C. 1736. aff'd.
7(5 F.2d 70 (11th Cir. 1984) (SlOO.OOO for unlawful discharges of till
material). See also: U.S. v. Tull. 615 f. Supp. 610. bench trial. ordered
discharger of fill material to pay $75.000 ·penalty or civil fine- and restore
wetlands at three properties. and ordered discharger to either restore a
canal which had been filled or pay an addftion~l ·fine- of S250.000). rev'd
and remanded (on grounds that liability. but not amount of penalty. should
have been determined by a jury). 481 U.S. -- (1987); U.S. v. Marathon
Development Corp.• No. 87-129-MC (D. Hass.) (development company and corporate
officer indicated for illegally filling wetlands; see. 17 [Current Developments)
Env't Rep. (SNA) 2129 (Apr. 17. 1987»; U.S. v. Barker, Ho. CR86-127R (~.D.
Wash.) (company and corporate officer indicated for illegally discharging
dredg~d spoils. see. 17 [Current Developments] [nv't Rep. (BNA) 71 (May 16.
1986».

These factors wfll be considered during the settlement or negotiatfon stage.
Whatever penalty ffgure a Region proposes in a complaint, a Regfon has the
discretion to settle at a lower amount than that proposed in the complaint.
provided such penalty settlements are still consistent with this guidance.

)
J
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Memorandum of Agreement Between the Environmental Protection
Agency and the Department of the Army Concerning the

Determination of Mitigation Under the Clean Water
Act Section 404(b)(1) Guidelines (2-6-90)

Section 4

PART IV - MEMORANDA OF AGREEMENT

)
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JStandard permits are those individual permits which have been processed through
application of the Corps public interest review procedures (33 CFR 325) and EPA's
Section 404(h)(I) Guidelines, including public notice and receipt of comments. Standard
permits do not include letters of permission, regional permits, nationwide permits, or
programmatic permits.

D

This MOA provides guidance to Corps and EPA personnel for implementing the
Guidelines and must be adhered to when considering mitigation requirements for standard
permit applications. The Corps will use this MOA when making its determination of

, compliance with the Guidelines with respect to mitigation for standard permit applications.
EPA will use this MOA in developing its positions on compliance with the Guidelines for

Although the Guidelines are clearly applicable to all discharges of dredged or fill
material, including general permits and Corps of Engineers (Corps) civil works projects,
this MOA focuses on standard permits (33 CFR 325.S(b)(l)Y. This focus is intended
solely to reflect the unique procedural aspects associated with the review of standard
permits, and does not obviate the. need for other regulated activities to comply fully with
the Guidelines. EPA and Army will seek to develop supplemental guidance for other
regulated activities consistent with the policies and principles established in this document.

The United States Environmerital Protection Agency (EPA) and the United States
Department of the Army (Army) hcreby articulate the policy and procedures to be used
in the detennination of the type and level of mitigation necessary to demonstrate
compliance with thc Oean Water Act (CWA) Section 404(b)(J) Guidclincs ("Guidelines").
This Memorandum of Agreement (MOA) expresses the explicit intent of the Army and
EPA to 'Implement the objective of the CWA to restore and maintain the chemical,
physical. and hiological integrity of the Nation's waters, including wetlands. This MOA is
specifically limited 'to the Section 404 Regulatory Program and is written to provide
guidance for agency field personnel on the type and level of mitigation which demonstrates
compliance with requirements in the Guidelines. The policies and procedures discussed
herein are consistent with current Section 404 regulatory practices and are -prnvided in
response to questions that have been raised about how the Guidelines are implemented.
The MOA does not change the substantive req-uircments of the Guidelines. It is intended
to provide guidance regarding the exercise of discretion under the Guidelines.

~ "

L Purpose

MEMORANDUM OF AGREEMENT .r,~OIrT...~
BETWEENTIiE ENVIRONMENTAL PROTECTIONAGENCY;-- ~ '\
AND TI-fE DEPARTMENT OF TIlE ARMY CONCERNING {~a ~
mE DETERMINATION OF MmGATION UNDER TI-lE -c.1 j
CLEAN WATER ACT SEcnON 404(b)(l) GUIDELINES ~+J''''L".pCJ

-

D



JSection 230.3(q) of the Guidelines reads as follows: "The term practicable means
3\'ailnhle and capable of being done after taking into consideration cost, aLftU.g teclJll%fJ',
and /ogi.<tia in 6gI., of nI'C171Hproject f'UTPl'S6.. (Emphasis supplied) 'o
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.1(except where Section 404(b)(2) applies).

B. The Clean Water Act and the Guidelines set forth a goal of restoring and
maintaining existing aquatic resources. The Corps will strive to avoid adverse impacts and
offset unavoidable adverse impacts to existing aquatic resources, and for wetlands, will
strive to achieve a goal of no overall net loss of values and functions. In focusing the goal
of no overall net loss to wetlands only. EPA and Army have explicitly recognized the
special significance of ,the nation's wetJa_!1dsresources. This special recognition of wetlands
resources does 'noi in any manner diminish the value of other waters of the United States, S'
which are often of high value. All waters of the United States, such as streams, rivers. ;
lakes, etc., will be accorded the full measure of protection under the Guidelines, including
the requirements for appropriate and practicable mitigation. The determination of what
level of mitigation constitutes "appropriate" mitigation is based solely on the values and
functions of the aquatic resource that will be impacted. "Practicable" is defined at Section
230.3(q) of the Guidelines:' However, the level of mitigation determined to be appropriate
and practicable under Section 230. )O(d) may lead to individual permit decisions ,whichdo
not fully meet this goal because the mitigation 'measures necessary to meet this gmtI are
not feasible, not practicable, or would accomplish only inconsequential reductions in
impacts. Consequently, it is recognized that no net loss of wetlands functions and values
may not be achieved in each and every permit action. However, it remains a goal of the
Section 404 regulatory program to contribute to the national goal of no overall net loss of
the nation's remaining wetlands base. EPA and Army are committed to working with
others through the Administration's interagency task force and other avenues to help
ach ieve this national goal.

A. The Council on Environmental Quality (CEQ) has defined mitigation in its
regulations at 40 eFR 1508.20 to include: avoiding impacts, minimizing impacts,.rectifying
impacts, reducing impacts OYer time, and compensating for imJ!acts. The, Guidelines
establish environmental criteria-which must"t>e met for activities to be permitted under
Section 404.1The types of mitigation enumerated by CEQ are compatible with the
requirements of the Guidelines; however, as a practical matter, they can be comhined to
formthree general typcs": avoidance, minimization and compensatory miiigation. The
remainder of this MOA will speak in terms of these more general types of mitigation.

II. Policy

proposed discharges and will reflect this MOA when commenting on standard permOi'
applications.



"Special aquatic sites include: sanctuaries and refuges. wetlands. mud flats, vegetiltt=d
shallows, coral reds and riffle pool complexes.

"Avoidance as used in the Secuon 404(b)( J) Guidelines and this MOA does not
include compensatory mitigation.

·~Itis important to recognize that there arc circumstances where the impacts of the
project are so significant thai even if alternatives are not available, the discharge may not
he permitted regardless of the compensatory mitigation proposed (40 CFR 230.JO{c».

I

~-

1. Avoidance:' Section 230.JO(a) allows permit Issuance for only the least
environmentally damaging practicable alternative.' The thrust of this section on
alternatives "is avoidance of impacts. Sect inn 230.1O(a) requires that no discharge shall
he permitted if there is a practicable ahernative to the proposed discharge which would
have tess adverse impact to the aquatic ecosystem, so long 85 the alternative does not have
other significanl adverse environmental consequences. In addition, Section 230. JO(a)(3)
sets forth rebuuable presumptions that 1) alternatives for nun-water dependent activit ies
that do nOI involve special aquatic sitesO are available and 2) alternatives that do not
involve special aquatic sites have less adverse impact on the aquatic environment.

In determining "appropriate and practicable" measures to offset unavoiduble impacts.
such measures should be appropriate to the scope and degree of those impacts and
practicable in terms of cost. existing technology. and logistics in light-of overall project
purposes. The Corps will give full consideration to the views of the resource agencies
when making this determination.

D

C. In evaluating standard Section 4(14 permit applications. as a practica] matter.
information on all facets of a project, including potential rnitigatinn, is typically gathered
and reviewed at the same time. The Corps, except as indicated helnw, first makes a
determination that potential impacts have been avoided to the maximum extent pracucabte:
remaining unavoidable impacts will then be mitigated to the extent appropriate and
practicable by requiring steps to minimize impacts and, finally. compensate for aquatic
resource values. This sequence is considered satisfied where the proposed mitigation is in
accordance with specific provisions of a Corps and EPA approved comprehensive plan that
ensures compliance with the compensation requirements of the Section 4U4(h){])
Guidelines (examples of such comprehensive plans may include Special Area Management
Plans, Advance Identification areas (Section 230.80). and State Coastal Zone Management
Plans). It may he appropriate to deviate from the sequence when EPA and the Corps
agree the propnsed discharge .is necessary to avoid environmental harm (e.g., to prmect
.1 natural aquatic community from saltwater intrusion. chemical contamination. or other
deleterious physical or chemical impacts), or EPA and the Corps agree that the proposed
discharge can reasonably be expected to result in environmental gain or insignificant
environmental losses.

D
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Mitigation banking may be an acceptable form of compensatory mitigation under
specific criteria designed In ensure an environmentally successful bank. Where a mitigation
bank has been approved by EPA and the Corps for purposes of providing compensatory
mitigation (or specific identified projects, use of that mitigation bank (or those particular
pn~ects ic; considered as meeting the objectives of Section 1I.C.3of this MOA. regardless
of the practicability of other forms of compensatory mitigation. Additional guidance on

• mitigation banking will he provided. Simple purchase or "preservation" of existing wetlands
resources may in only exceptional circumstances be accepted as compensatory mltigation.
EPA and Army will develop specific guidance for preservation in the context of
compensatory mitigation at a later date.

In the situation where the Corps is evaluating a project where a permit issued by
another agency requires compensatory mitigation. the Corps may consider that mitigation
as part of the overall application for purposes of public notice. but avoidance and
minimization shall still be soughL

3. Q)mpensatciry- Mitigation. Appropriate and practicable compensatory mitigation
is required for unavoidable adverse. impacts which remain after aU appropriate and
practicable minimization has been required. Compensatory actions [e.g., restoration of
existing degraded wetlands or creation of man-made wetlands) should be undertaken.
when practicable, in areas adjacent or contiguous to the discharge site (on-site
compensatory mitigation). If on-sire compensatory mitigation is not practicable, off-site
compensatory mitigation should he undertaken in the same geographic area i( practicable
(Le., in close physical proximity and, to the extent possible. the same watershed). In
determining compensatory mitigation, the functional values lost by the resource to be
impacted must be considered. Generally, in-kind compensatory mitigation is preferable to
nut-or-kind. There is continued uncertainty regarding the success of wetland creation or
other habitat development, Therefore. in .determining the nature and extent of habitat
development of this type. careful cOnsideration should be given to its likelihood of success.
Because the likelihood of success is greater and the impacts to potentially valuahle uplands OC
are reduced, restoration should be the first option considered.

2 Minimization. Section nO.tO(d) states that appropriate and practicable steps 10
minimize the adverse impacts will be required through project modifications and permit
conditi(ln~. Subpart H of the Guidelines describes several (but not aU) means for
minilnizing impacts of an activity~

Compensatory mitigalinn may not he: used as a method to reduce environmental impacl:_(
in the evaluation of the: least environmentally damaging practicable: altemanves for to
purposes of requirements under Section 230. JO(a).

".4
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'For example, there are certain areas where. due to hydrological conditions, the
technology for restoration or creation of wetlands may not be available at present, or may
otherwise be impracticable. In addition. avoidance, minimization. and compensatory
mitigation may not be practicable where: there is a high proportion of land which is
wetlands. EPA and Army. at present, are discussing with representatives of the oil
industry, the potential (or a program of accelerated rehabilitation of abandoned oil facilities
on the North Slope to serve as a vehicle for satisfying necessary compensation
requirements.

/

B. In achieving the goals of the CWA the Corps will strive to avoid adverse
impacts and offset unavoidable adverse impacts to existing aquatic resources. Measures
which can accomplish this can be identified only through resource assessments tailored tn
the site performed by qualified professionals because ecological characteristics of each
aquatic site are unique. Functional values should be assessed by applying aquatic site
assessment techniques generally recognized by experts in the field andlor the best
professional judgment of federal and state agency representatives, provided such
assessments fully consider ecological functions included in the Guidelines. The objective
of mitigation for unavoidable impacts is to offset environmental losses. Additionally (or
wetlands. such mitigatio_n should provide, at a minimum, one for one functional
replacement (i.e., no net loss of values). with an adequate margin of safety to reflect the
expected degree of success associated with the mitigation plan, recognizing that this
minimum requirement may not be appropriate and practicable. and thus may not be
relevant in all cases, as discussed in Section II.B of this MOA.7 In the absence .of more
definitive information on the functions and values of specific wetlands sites. a minimum of
I to I acreage replacement ~ay be used as a reasonable surrogate for no net loss of
functions and values. However, this ratio may he greater where the functional values of
the area being impacted are demonstrably high and the replacement wetlands are of lower
functional value or the likelihood of success of the mitigation project is low. Conversely.
the ratio may be less than ) to 1 for areas where the functional values associated with the

D

A. Potential applicants (or major projects should be encouraged to arrange
preapplication meetings with the Corps and appropriate federal, slate or Indian tribal, and
local authorities to determine requirements and documentation required for. proposed
permit evaluations. As a result of such meetings, the applicant often revises a prorosa I
to avoid or minimize adverse impacts after developing an understanding of the Guidelines
requirements by which a future Section 404 permit decision will be made, in addition to
pining an understanding uf other state or tribal, or local requirements. Compliance with
other statutes, requirements and reviews, such as NEPA and the Corps public interest
review, may not in and of themselves satisfy the requirements prescribed in the Guidelines.

III. 0tJu:r PrrJadurt:s

"
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4w- s. ~ .qI¥Jt7
Wuana S. Wilcher (date)

A...sistant Administrator for Waler
U.S. Environmental Protection Agency

Raben W. Page (date)
Assistant Secretary of the Army

(Civil Works)

G. This MOA shall take effect on February 7, 1990. and will apply to those
completed standard permit applications which are received on or after that date. This
MOA may be modified or revoked by agreement of both parties, or revoked oy either
party alone upon six (6) months written notice.

F. Nothing in this document is intended to diminish, modify or otherwise affect the
statutory or regulatory authorities of the agencies involved. Furthermore, formal policy
guidance on or interpretation of this document shall be issued jointly.

"E. Mitigation requirements shall be conditions of standard .Section 404 permits,
Army regulations authorize mitigation requirements to be added as special conditions to 6
an Army permit to sath;fy legal requirements (e.g., conditions necessary to sati~fy the .
Guidelines) (33 CFR 325.4(a»). This ensures legal enforceability of the mitigation
conditions and enhances the level of compliance. If the mitigation plan necessary to
ensure compliance with the Guidelines is not reasonably implernentable or enforceable, the
permit shall be denied.

D. Monitoring is an important aspect of mitigation. especially in areas of sciemific
uncertainty. Monitoring should be directed toward determining whether pennit conditions
are complied with and whether the purpose intended to be served by the condition is
actually achieved. Any time it is determined that a permlttee is in non-compliance with
mitigation requirements of the permit, the Corps will take action jn accordance with 33
CFR Part 326. Monitoring should not be required for purposes other than these, although
information for other uses may accrue from the monitoring requirements, For projects to
be permitted involvingmitigation with higher levels of scientific uncertainty, such as some
forms of compensatory mitigation. long term monitoring. reponing and potential remedial.
action should be required. This can be required of the applicant through permit
conditions.

area being impacted are demonstrably low and the likelihood of success associated with (
the mitigation proposal is high. 0

C. The Guidelines are the environmental standard (or Section 404 permit issuance
under the CWA. Aspects of a proposed project may he affected through a determination
of requirements needed to comply with the Guidelines to achieve these CWA
environmental goals.
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Guidance" Regarding Memoranda of Agreement between U.S. Army
Corps of Engineers and the Environmental Protection Agency, and
Departments of Commerce and Interior Establishing Policies and
Procedures to Implement Section 404(q) of the Clean Water Act

Section 5

PART IV - MEMORANDA OF AGREEMENT
D
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1. The White Howseest:a.blisheclpriorities ~ar the initiatives .
inc~udedin the President's Watland Plan issued 9 August 1991: .
One o~ the top priorities Was-to S!%eamlina th~ Regulatory
process l:3y revising the Sectiou-404(q) MOA'sWl.th 1:ha :
Environmental Protection Aqancy (EPA)I the Department ot commercct
(Natl.onal Marina Fisheries Servi~.) and the Department of
Interior (Fish andwUdUre Servic:e).

2. The Assistant Sec:ra1:a:yo~ t:lIe ~ ~or d.vil works (ABACCW»
has signed. Section 404(q) MOA's with EPAand. ecmmerca (copy
enc::losa<S).. We ex:p&CC to co=plete ane! fo:varcl to the field the
:Interior MOA very soon. Each HOA is at.tacti.v... o~ th. elate of
the laat signature. Rov.ver, ~WI. at unavoidable delays in
implem.e.ntat.ion, the AS&(~) has determined that the graJldrathar
pt'OVisian c:ontainacl in the last sentence of Part X, paraqraph 9
rill 12.basedon sept:eJabe.r 8, 1992,·rather than the last
siqnature .date of each MOA (i.e., the 15 day period. ends on
september 23, 1992). .. .

3 • The intent of the MCA'.is to provide t:ar tlle COrps, a.c tha
dacisioa1akar, to reach tilDely pe%mit: c!ClCisionsin aD af~ic:i8Dt
manDe.r Wbile qivinq full consid.aration to Z'8Source aqancy views.
Lac:aJ. coorclination procedures that are ctavel.opedmust ~acw: on
these principl.as. The KOA'aalso provide a mechanism~ar
Z'eSQlvinq policy 1ssua clisagreemants and in cert:ain cases allow
the J:uource aqencias to request el.evation o~ an Arluy COrP.s·o:f
Eoq1.nears c1acision ~or review ),y big-her authority in the Corps or
ASA(CW). 'l'he 1.985 BOA's resu.U:e4 in len~y and unreasoDable
c1el.ays ror a.pplicants .where·a rasourca aqency bad initiated the
404(q) el.evation process. The revised MOA's are. intendec1 t:a
lIli.n.ilzlize suCh delays by providinCl tbat the 404(q) alevation
process wi1·1.onl.y ))e initiat.,d (i.e., ].attar s1gnGc:lby the
~i.onaL Administrator/Director in paragraph XV.3(b» in cases
"'here there are S\ZJ:)stantial ancl unaccClptable impacts to aquatic
resources ot: national importance•

MEMORANDUMFOR ALL MA.10R stmOlUlDfA1'E COMMANDS, OISTRICT COMMANDS

SOBJEC1': sec:tion 404(q) Memoranc1um or Agrcumen1: (!fOA)

D

Ce.OARTMENT OF THE ARMY
u.s. Nrny CarDS or "'flnHtS

V/,uHfHG7'ON.OoC. 203,,·'000
~.
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.
e. Final action on a pezmi.t will proceed while any po~icy or

pracedara1. issus is a.levated.for resa1ution pursuant to Part II]; ..
IfoVaveJ:',for a case specUic: al.evation, the c1is1:rict enqineer's
~inal. ac:t:J.CJDis' hald. in abeyance pencHD9' headqUarterl s level
revi~w pursuant to Part IV.

s.. We believe that the encl.ose4 MOA'swill subst:ant~al.l.y redUce
unnecessazy c:1elays in tba ~s Reqalatoey Pragraa and ~er
c~arj,fy that the Corps is the decisicnm2l)'er, while mai.ntaininq
posi.tive and professi.oruU. rolationships with the Fec1eral.resource
.aqencies. Youshould ensure that the intent to mini.mizedelays

,CJo

b. The elevation process for policy :issues anc!permit cases
are sepm:ate and distinct. The pollcy is:sue process can be .
initia'Ced lly &qencystaff, while the elevat;ian o'f specific cases .
can onl.y be initiated by a letter s.igned. qy the resource agf!llC:Y
Rai;ional. Administrator/Director. -:

c. ~e coxps, in addition to the resource aqencies, can
al.ava:cegeneric issues (Part :en, Puaqnph 2) using the
proced.ures in Part In.. 'Elis incluc1es abUse o~ the Part IV
el.ava1:.ian process ..

ct. Part XV contains prac:ad.ures~or case spec~ic elevation
whiCh must involve. substantial. 8114unacceptable impacts to
aquatic ras6urcas o~ national. impo2::'taJlOca. Aqaatic resources ot:
national. importance are a SU):aseto~ special. a«;tU&ticsi.tes and
other vate2:'So~ the Unite4 states. WeiJ:rtaDci that this term will
be 1IlQJ:'8 completaJ.y c1e:-iDed t:hrouqb admiD.ist:ra.ti.ollat! the
Req\tlatary Praqram under the MOIL's. Althouqh cue speC:ific
elevation is included, the process is very efficient. .

4.. Ear cl.arity, 1:!1eMOA's are divided. into four dis1:inct
pa:cts: Part I - BacJcqround,Part Il: - coordination Procedures,
Part XXX - E1evution Qf Poliey Xssuas ana Part IV - E1.vation at!
Ind.ividual. permit Dec:isions ..

4. The 1.992MOA's have several advantaqes over the' 1985 MOA's in
that:

c
o

C~CW-OR
StJB.1ECT: Section 404 (q) Memorandumat Agreement (:-fOA)
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_-.1I!6Au~.:=~Gez)eral CP), USA
Director of Civil Works

Enc~
as

and redUCe the number ot cases subject to inJ.~i!l.t.ion of
'the elQvation process is realizQd. I~ yeu ))elieve this is not
oc=zrrinq, you should elevate ~at as an issue (see paragraph
4 (c) aQClve).

FOR TSE COMMANDER:

D
CECW-OR
SUBJEcr: section 404 (q) Memorandumof Aqreement (!fOA)

'\
I
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Memorandumof Agreement between the Environmental Protection
Agency and the Department of the Army Establishing Policies and
Procedures to Implement Section 404(q) of the CleanWater Act (8-

11-92)

Subsection Sa

PART IV - MEMORANDA OF AGREEMENTD
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.
• <

1. The Anny Corps of Engineers is solely responsible for making final permit decisions
pursuant to Section 10, Section 404(a), and Section 103, including final determinations
of compliance with the Corps permit regulations, the Section 404(b)(1) Guidelines, and
Section 7(a)(2) of the Endangered Species Act. As such, the Corps will act as the project
manager for the evaluation of all permit applications. As the project manager, the Corps
is responsible for requesting and evaluating information concerning all permit
applications. The Corps will obtain and utilize this .information in a manner that moves.
as rapidly as practical. the regulatory process towards a final permit decision. The Corps

PART I - BACKGROUND

5. Organization: This .Memorandum of Agreement (MOA) is subdivided into four
distinct parts. The procedures for each part 'arc specific to th~t part
and do not necessarily relate to other parts. For example, different
signature levels are established for Parts Il, m. and IV.

D.

4. General Rules: Policy and procedures for the Department of the Army Regulatory
Program arc esta~lished in 33 CFR Parts 320 through 330. and 40
CFR Part 230. ..-..

3. App6cability: This agreement shall apply to Regulatory' authorities under: a)
Section 10 afthe Rivers and Harbors Act of 1899; b) Section 404 of
the Clean Water Act; and c) "Section 103 of the Marine Protection,
Research and Sanctuaries Act.

1. Purpose: Establish policies and procedures to implement Section 404(q) of the
Clean Water Act to "minimize, to the maximum extent practicable.
duplication, needless paperwork and delays in the issuance of
permits. •

1. Authority: Section 404(q) of the Clean \Vater Act, 33 U.S.C. 1344(q).·

D
MEMORANDUM OF AGREEMENT BETWEEN THE
ENVIRONMENT AL PROTECTION AGENCY AND

THE DEPARTMENT OF THE ARMY
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5. This agreement docs not diminish_either Army's authority to decide whether a
particular individual permit should be granted, including detennining whether the project
is in compliance with the Section 404(b)(1) Guidelines. or the Administrator's authority
under Section 404(c) of the Clean Water Act.

4. For .projects of other Federal agencies and Federally assisted projects for which a
Federal agency takes responsibility for environmental analysis and documentation, Army
will accept, where appropriate and legally permissible, the environmental documentation
and decisions of those agencies.

2. It is recognized that the EPA..has an important role in the Department of the Army
Regulatory Program under the Clean Water Act, National Environmental Policy Act, and
other relevant statutes. When providing comments, only substantive, project-related
information (within EPA's area of expertise and authority) on the impacts of activities
being evaluated by the Corps and appropriate .and practicable measures to mitigate
adverseimpacts will be submitted. Pursuant to its authority under Section 4Q4(b)(I) of
the Clean Water Act, the EPA may provide comments to the Corps identifying its views
regarding compliance with the Section 404(b)(1) Guidelines. The comments will be
submittedwithin the time frames established in this agreement and a~plicable regulations.

3. N~tional or regional issues relating to resources, policy, procedures, and regulation.
interpretation, ~ be elevated by either agency to their respective Washington
Headquarters for resolution as prescribed in Part m - ELEVATION OF POLICY
ISSUES. Individualpennit decisionsWin not be delayed during the policy issue elevation
process. Elevation of issues related to specific individual pennit Cases will be limited to
those cases that involve aquatic resources of national importance. Procedures for (~
elevation of such specific cases are provided in PART IV - ELEVAnON OF -
INDIVIDUAL PERMIT DECISIONS. 0

..

l.~
o

wiU not evaluate applications as a project opponent or advocate -- but instead will
maintain an objective evaluation, fully considering all relevant factors. The Corps will
fully consider EPA's comments when determining compliance with the National
Environmental Policy Act, the 404(b)(I) Guidelines, and other relevant statutes•
regulations. and policies. The Corps will also fully consider the EPA's views when
determining whether to issue the permit, to issue the permit with conditions and/or
mitigation, or to deny the permit.
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2. District Engineers and the Regional Administrators are encouraged to develop, within
six months of the date of this MOA, written procedures to ensure effective interagency
coordination and to discuss issues, expedite comments. foster strong professional
partnerships and cooperative working relationships. These professional partnerships will
bC: based on EPA providing substantive. project specific comments and the Corps giving

I. Purpose: The purpose of Part II is to provide and encourage communication and full
consideration of each agencies' views concerning proposed projects within the resource
limits of each agency and the·time constraints of the regulatory process.

PART II ..COORDINATIONPROCEDURES

._..'.

9. The Memorandum of Agreement between the Administrator of the Environmental
. Protection Agency and the Secretary of the Army· on Section 404(q) of the Clean Water
Act dated November 12, 1985, is terminated. Those permit applications which have been
elevated to the Assistant Secretary of the Armyfoe Civil Works (ASA(CW» under the
November 12, 1985, MOA shall be processed according to its terms. Those permit
applications for which Notices of Intent to Issue have been sent by the District Engineer
in accordance with paragraph 7.b. of the November 12, 1985, MOA shall be governed
by that MOA. All other permit applications shall be governed by this agreement. For
permit applications where the basic or extended comment period. hu closed before ·the
signature date of this MOA the Regional Administrator has IS calendar days from the
date of the last signature below to indicate which individual pennit cases will be governed
under Part IV by se~ing the District Epgineer the letter required in Part IV, paragraph
3{b).D

8. This agreement is effective immediately upon the date of the last· signature alKlwill
continue in effect until modified or revoked by agreement of both parties. or revoked by
either party alone upon six months written notice.

7. Days referred to in this MOA are calendar days. (f the end of the specified time
period falls on a weekend or holiday. the last calendar day will be the first business day
fol!owing the weekend or holiday. The end of the specified time period shall mean the
close of the business day on the last day of the specified time period.

D

6. The officials identified in this MOA cannol delegate their responsibilities unless
specifically provided for in this MOA.

·•
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3. 1be Regional Administrator will inform the Distric, Engineer, in writing, of tile EPA
officials who are authorized to provide offi<;ial EPA comments, including, where
appropriate, by category of activity or geographic area. All official EPA commentswill
be signed by either the Regional Administrator or the designated official or an individual
acting for the Regional Administrator or acting for the designated EPA official. Two
officials will be designated in EPA Region' X to provide for special circumstances in
Alas~. Comments signed by any of the abOvementioned offici~ will be considered
EPA's response in accordance with Part U of this MOA. Notwithstanding the above,
certain actionS described in Part IV require the ac:tua1signature of the Regional
Administrator or Acting Regional Administrator.

,4. The Corps will ensure the timely receipt ,(within 2-3 days from the date.of issuance) (_~,'
of public notices by EPA. EPA comments will be submitted in writing during the basic 0
comment period specified in the public notice. To the maximum extent practical. EPA
will immediately provide the Corps project manager with a faxed copy of its signed
comments. Where the basic comment period is less than 30 calendar days and the
situation is not an emergency, the District Engineer (or designee) shall, upon wrinen or
electronically transmitted request of an official authorized to provide official EPA
comments, extend the comment period to 30 calendar days. An extension beyond 30
cale.,rlar days from the date of the public notice. must be requested in writing by the
Regional Administrator or designee. The written request must be received three calendar
days prior to the end of the basic comment period and must demonstrate the 'reason for
the extension (e.g.. a joint coordination meeting occurs near the end of the comment
period and EPA needs additional time to prepare substantive comments). The District
~ngineer or ~is designee will respond. in writing, within three calendar days of receipt

(~
oa. interagency pre-application consultation with prospective applicants;

b. interagency site visits;
c. interagency mecting(s) with applicants;
d. cooperation in acquiring and conveying site specific information needed by

either agency to fulfill its responsibilities;
e. consistent with the lime frames sctforth in this MOA, an informal process

for the timely resolution of issues at the field level to ensure that the'permit
evaluation proceeds as rapidly as practical.

full consideration to EPA·s recommendations as the Corps makes its determination of
compliance with the Section 404(b)(1) Guidelines and the decision on the permit
application. The procedures will encourage. to the extent appropriate:
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3. In the context of Part In of this MOA, "resolve" means to review the issue, obtain
the views of the requesting party, discuss those views as appropriate, fully consider those

2. If either agency co~iders that the nature of an action or series of actions raises
concerns regarding the application of existing policy or procedure, or p~ura1 failures
in agency coordination. the District or Division Engineer, or Regional Administrator (or
designee) may initiate policy implementation review between the District andlor Division
Engineer (or designee) and the EPA Regional Administrator (or designee) through written
notification. The written notification will describe the issue in sufficient detail and
provide recommendations for resolving the issue. The District Engineer or Division
Engineer (or designee), depending on the level of the issue. or the RegionalAdministrator
(or designee) will resolve- the issue within 60 calendar days of receipt of written'
notification to initiate policy implementation review.

1. Purpose: The purpose of Part m is to provide procedures for policy issue
coordination 'and resolution.

PART m - ELEVATION OF POLICY ISSUES

6. The Corps may, iii certain cases, request additional comments from or discuss issues
relevant to the project with EPA after the close of the comment period ~oeither clarify
matters or obtain information relevant to the permit decision.

7. Consistent witfi Part IVwif the Di$trict Engineerwsdecision is to issue the pennit over
the objections of the EPA Regional Administrator or- to issue the pennit without
coriditio~ recommended by the EPA Regional A-dministrator, the District J:ngineer will
send a copy of the decision document to the EPA commenting official.

5. Consistent with the procedures in Part IV, at the conclusion of the comment period•
•he Corps will proceed to final action 011 the permit application. The Corps will consider
all comments submitted by EPA pursuant to Part IV, paragraphs 3(a) and 3(b).

of the request letter. If the District Engineer or his designee denies the request for
extension within three calendar days prior to the end of the basic comment period. the
EPA will have five calendar days from the receipt of the denial letter to submit final EPA
comments. The maximum comment period. including extension. will not exceed 60
calendar days, unless sought by the applicant.

D
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1. Purpose: The purpose of PART IV is to provide the exclusive procedures for the
elevation of specific individual permit cases. The elevation of specific iddivjdual permit
cases will be limited to those caseSthaI involve aquatic resources ofoational importance.
For example, cases that do not meet this resource value threshold cannot be elevated
under this Part over a dispute concerning practicable alternatives. More specifically, the

PART IV - ELEVATION OF INDIVIDUAL PERMIT DECISIONS

7. Upon resolving a particular policy or procedure, the Corps will determine if the
policy is of sufficient importance to warrant public comment. AU decisions will be
implemented pursuant to the requirements of the Administrative Procedures Act,
including public notice and comment rulemalcing as necessary.

co

6. At no time should individual permit decisions be delayed pending resolution of policy
issues pursuant to PART m of this MOA. Similarly, chanps in policy (i.e., new
policies) that occur as a result of PART m should not affect applicants who have
submitted a complete permit application prior to implementation of such policy change.

S. Either the AAOW or the ASA(CW) may in,itiate,infonnal or fonnal consultation
concerning unresolved regional issues or national issues by meeting within 30·ca1endar
days of receipt of notification under parigraph 4. above. or within 30 calendar days of
receipt of notification of a policy or procedural issue or issues raised directly' at
Headquarters level, Within 60 calendar days of that meeting. the agencieswill agree to
provide direction. guidance, or joint guidance (e.g•• general guidance on the Section
404(b)(1) Guidelines), where appropriate in response to the issues raised in 4., above.

- .

(
o

4 .. If during consultation. the Regional Administrator (or designee) or the Corps (District
Engineer or Division Engineer. or designee) determine the issue cannot or should not be
resolved at the field level. or that an issue has broader implications beyond the Division,
the RA and Division Engineer will so notify the Assistant Administrator. Office of Water
(AAOW) and the ASA(CW). through the Director of Civil Warles, respectively. in
writing. Such notification will describe the nature of the issue and the reasons why the
issue cannot, or should not, be resolved at the District or Division level or Regional
level. (e.g., national policy issue)

views, and then make the final determination, in writing. regarding the particular
resource. policy, procedure. or regulation interpretation.
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..

(a> Within the basic or extended comment period the Regional Adminisb'ator '(or
'designee) must notify the District Engineer by letter that in the opinion of EPA the
projeetJDIXresult in substantial and unacceptable impacts to aquatic resourees of national
importance as defined in paragrapb 1 of this Pan.

(b) For those individual permit caseS identified in 'paragraph 3{a), within 2S
calendar days after the end of the basic or extended comment period the Regional
Administrator must notify the District Engineer by letter (signed by the Regional
Administrator) that in EPA's opinion the discharge Ell have a substantial and
unacceptable impact on aquatic resources of national importance. The opinion will
clearly state in detail: (1) why there will be substantial and unacceptable impacts to
aquatic resource of national importance as defined in paragraph 1 of this Part and; (2)
why the specific permit must be modified, conditioned, or denied to' protect the aquatic
resource of national.importance. The opinion, which should explain how the agency
determination was made, should be based on site specific infonnation and relate directly
to matters within EPA's authority.and expertise. A signed copy of the EPA letter should
be immediately faxed to the Corps regulatory project manager.

FJELD LEVEL_PROCEDURES

elevation of individual permit cases should be limited to those cases where the net loss
(i.e., after considering mitigation) from the project (i.e., within the scope of impacts
being evaluated by the Corps), will result in unacceptable adverse effects to aquatic
resources of national importance. As a basis for comparison, these cases will cause
resource damages similar in magnitude to cases evaluated under Section 404(c) of the
Clean Water Act. The final decision on the need to elevate a specific individual permit
case and any subsequent case specific policy guidance rest solely with the ASA(CW).

2. Because delays associated with the process described within this Part IV can be costly
to the regulated public, every effort will be taken to ensure thaI the process under
paragraph 3(b) of this Part will be initiated only when absolutely necessary. Generic
issues concerning the use of this Part .IV may be elevated by either party using the
procedures in Part Ill,

3. The foll~wing procedures will be utilized for the elevation of specific individual
permit cases: •

(

[)-

D

D
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(e) When the Regional Administrator requests elevation pursuant to paragraph
3(d)(2) of this Part the District Engineer will hold in abeyance the issuance of a permit

(2) the Regional Administrator has forwarded the issue to the AAOW with
a recommendation to request review by the ASA(CW).

(1) the Regional Administrator will not request higher level review; or

(d) Within 15 calendar days from receipt of the draft pennit under paragraphs
3(c)(1) or 3(c)(2) or notification under paragraph 3(c)(3), the Regional Administrator will
notify the District Engineer by faxed letter (signed by the Regional Administrator or the
Acting Regional Administrator) that: .

(3) Alternatively, if the District Engineer. prior to reaching a decision on
. the permh (e.g., the final decision is pending resoluuc;mof issues not related
to the concerns raised by EPA), detcnnines that the project has been
modified or conditioned sufficiendy so there are no longer substantial
adverse impacts on aquatic resourceS of national importance; the District
Engineer will notify the Wedands Division Director, by letter including
such project modifications andlor conditions that resolve EPA's concerns 6
raised in paragraph 3(b). .

(2) If, following the receipt of the notification in Pan IV paragraph 3(b) ,
theDistrict Engineer believes that his proposed decision resolves the written
concerns raised by EPA pursuant tO,paragraph 3(b). the District Engineer
~ill.within five calendar days of his proposed decision. ~orw~ a copy of
the drift permit and decision document by overnight mail to the Wetlands
Division Director. ... .

draft permit and decision document by overnight mail to the Wetlands
Division Director.

(1) If, following the receipt of the notification in Part IV paragraph 3(b). C
the District Engineer's proposed permit decision is contrary to the statedo
EPA written recommendation in paragraph 3(b), the District Engineer will.
within five calendar days of his proposed decision, forward a copy of the

(c) Notice of Intent to Proceed:'
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(h) The ASA(CW) will immediately notify the AAOW in writing of its decision
in paragraph 3(g) above. The EPA reserves the right to proceed with SeCtiOR404(c).
To assist the' EPA in reaching a decision on whether to exercise its Section 404(c)
authority, the District Engineer will provide EPA a copy of the Statement of
FindingslRecord of Decision prepared in support of a permit decision after the ASA(CW)
review. The permit shall not be issued during a period of 10 calendar days after such
notice unless it contains a condition that no activity may take place pursuant to the permit

(3) make the final permit decision in accordance with 33 CFR 325.8.

(2) inform the District Engineer to proceed with final "action in accordance
with case specific policy guidance; or

(1) inform the District Engineer to proceed with final action on the permit
decision; or

(2) request the ASA(CW) to review the permit decision document.

(g) Within 30 calendar days from the AAOW's request for review, the ASA(CW),
through the Director of Civil Worles, will review the permit decision document and
either: .

(0 notify the ASA(CW) that the AAOW will not request' further review
(the ASA(CW) will immediately. notify' CECW-OR of the. AAOW's
decision, CECW-OR will immediately notify th~ district regulatory chief);'
or

(f) Within 20 calendar days from the Regional Administrator's letter notifying the
District Engineer of the intent to request higher level review (paragraph 3(d)(2», the
AAOW will either: .

AGENCY HEADQUARTERS REVIEW (AS NECESSARY>

pending completion of the Headquarters level review outlined below. Further. the
District Engineer will provide CECW -OR and ASA(CW) a copy of the Regional
Administrator's letter notifying the District Engineer of the intent to request higher level
review.



30B

Page 10Clelln WilierAct Section 404(q) Memorandum of A;nement Between
The Environmenltll Protection Agenc] and The Department of the Ann,

6

•

Date

~d~~~

~~Assistant Administrator for Water
CEnvironmental Protection Agency

At.~&
for Civil Worles

Department of the Army

- It ~ 11fz....-
Date

(o

until such lOth day, or if the EPA has initiated a Section 404{c) proceeding during such
10 day period, until the Section 404{c) proceeding is concluded and subject to the final
determination in such proceedlng.
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and the Department of the Army Establishing Policies and

Procedures to Implement Section 404 (q) of the Clean Water Act (8-
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Subsection 5b

PART IV - MEMORANDA OF AGREEMENT
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.
1. The Army COlpSof Engin=rs is soldy responsible nx-maJcjag final pennit dedsions
pursuant to Section 10, Section 404(a), and Section 103', iDclnding 6ml detemJinalioDS
of compliance with the Corps pennit mgulations, the Sedioll 404(b)(1) Guidelines, and
Section 7(a)(2) of the Endange:ecl Species Act. ~ ~ the Corps wDl act as the project
manager far the evaluation· of allpennit appliC3lions. As'the project manager, the Corps
is responsible 'for requesting and evaluating information concerning all pennit
applications. The COIl'S will obtain and utilize this information ina manrJCrthat moves,
as tapidly as practical. the regulatory process towards a final pemUt decision. The Corps

S.Organi?ation: 'Ibis .Memoranclwnof Apement (MOA) is subdivided into four
distinct partS. The p.toczdures for ~ part are specific to that part
and do not necessarily reIale to other parts. For example, diffetent
signauue levels are established for Pans ~ III, and IV.

PART I - BACKGROUND

)
D

4. General Rules: PolicY and procedtzres for the'Department of the Azmy Regulatory
P.togram are established in 33 CFR. Parts 320 through 330, and 40
CFRPut230. ..

3. Applicability: This agreement shall apply to Rcgulatary authorities under: a)
Section 10 of the RivetS and Harbors Act of 1899; b) Section 404 of
the Clean Water Act: and c) Section 103 of the Marine Protectiony

Reseuch and Sancl:uarle3 AJ:t.

1. Authority: Section 404(q) of the Clean Wazu Act. 33 u.s.c. 1344(q).

2. Purpose: Establish policies and procedures to implement Section 404{q) of the
Clean Water Act to "minimize, to the maximum extent practicable,
duplication. n=iless paperwork and delays in the issuance or
permits." . _

MEMORAl'IDtM OF AGREEMENT BETWEEN THE
DEPARTIdENT OF COMMERCE .~
THE DEPAR1'MEl~ OFTHE ARMY
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s. For projecu of other' Fede:nl agencies and Fed=aUy assisted projcccs for which a
Feclcrcd agency takes.l'eSponsibility for euvironmental analysis aud.docu.mentation, ..Army
will. accept, when: appropriate and'JegaD.ypermissible, the environmental documentation
and decisioQS of those ag~cie3". .

...

4. National or regional issues reladng to resources, policyt procedures, and rqalation .
intetptetarion, can' be elevated by either agency to their' u:spective Washington
.He8dquarters for resolution as prescribed in Part m - ELEVAnON OF POUCY
ISSUES. Individual pennit dcd.sions will not bedelayed during the policy issue elevation
process. Elevation of issues related to specific individual permit c:ases will be limited to
those cases that involve aqualic resau:rces of national impo113ucc. Procedam:.s foe
elevation of such specific eases lIe provided in PART IV - ELEVAnON OF
INDlVlDUAL PERMIT DECISIONS.

~

o

2. The Nalional Marine FISheries Service (NMPS) within the National Oeeaalc and
Atmospheric Administration (NOAA) will be the point of CODtICt for DOC and NOAA
for- fic1d discussions and permit coordination.

3. It is recognized that the NMPS has an importaDt rolC in the Depa.rt:ment of th~Army
Regulatory Program under the FISh and WtlcWfe Coordination A~ the Clean Waicr ~
National :Environmental Policy Act, EndangeleCi Species Act, Magnuson FJSheries
Conservation and Management Act, Marine Mamma! ProteCtionAct. Marine. Protection,
Research and Sanctuaries Act, and other relevant statutes •. When providing comments,
only substaDuve. project-mlated informatioa (within NOAA's area of expertise and
authority) On.the impactS of activities being evalWl.b:dby the COIps and appropriate and
practicable llleasuteS to mitigate adverSe impactS will be submitted. The comments will
be submitted. within the time frames established in this agreement and applicable
regulations. .

will not evaluate applications as a project opponent or advocate - but instead will
maintain an objective evaluation, fully considering all relevant factors. The COil'S v.rill )
fully consider the Depanment of Commerce (DOC) comments when determining
compliance with the National Environmental Policy Act, the 404(b)(1) Guidelines. and 0
other mevant statuteS. regulations, and policies. The Corps will also fully consider the .
DOC's views when detennining whether to issue the pennit, to issue the pennit with
conditions and/or mitigation, or to deny the permit.
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1. Pmpose: The purpose of Part II is to provide and cmcouragccommunication and full.
consideration of each agencies- views conceming. proposed projects within the resource
limits of each agency and the time constraints of the regulatory process.

PART II-COORDINATION PROCEDURES

10. The Memorandum of Agreement between the Secretary of Commerce and the
Set:reta:ey of the Army on ScetiOIl404(q) of the ClCapWater Act·dated Much 26, 1986,
is tem1inatcd.. Those pcmUt appliCatioas wbic& have been elevated to the Assistant
Secretary of the Army for CivilWorks (ASA(CW» UDder the March 26, 1986, MOA
sha1I. be processed according to its terms. Those permit appIicmons for which Notices
of Intent to Issue have been sent by tile Distrlc; Engineer in accordance with pua.gt2ph
7.b. of the March 26, '1986,MOA shall be gavemed by that MOA. All other-permit
appl..icationsshall be governed by this agreement.. :Forpermit applications where the basicor exn:ndeQ comment periodhas closed before the signature daie of this MOA the NMFS
RegiOnal Director bas 15 calendar days from the ~ of the last. signature below to

- indicat~.,which individual pemJit cases will be governed under Part IV by sendinl the
- D~et Engineer the letter zeqaiIed in Part IV, paragraph 3(b).

D

7. -The officials identified in this MOA cannot delegati: their responsibilities unless
specifically provided for in this MOA. 'I'h:e Under Secmary of Commerce for Oceans
and Atmosphere may delegate signature aUthority, whexever applicable in this MOA, to
either the Assistant Secretary for Oceans and Annosphere or an individual acting fat the
Under Scc:tetalj'. .

8. Days refeaecl to in this MOA are calendar days. If the end of the specified time
period falls on a wec1ccndor holiday, the last calendar day will be the first business day.
following the wecbnd or holiday. The end of tbe specified time period shall mean the
close of the business day on the last clay of the specHiCct time period. :

9. This agreement is effective immediately upon the date of the last signatare and will
continuo ineffect until modified or revoked by agxecment of both parties, or revolceciby
either puty alone upon six months written notice.

6. This agreement does not diminish Annyts authority to decide whether a particular
individual pennit should be granted, including determining whether the project is in
compliance with the Section 404(b)(l) Guidelines.

)

D
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.
3. The NMFS Regional Director will iDform the ~ct Engineer, inwriting, of the
NMFS ofliciaIs who are authorized to provide at1ic:ial NMFS comments, inclu4ing.
where appropriate, by Category of activity .or F08DlPhic area. All ofticial DOC
comments will be signed by either the NMFS Regional Director or the desipaSed Official
.or an iDdividual adiog for the Regional P~ctor or acting for 'the: desigaarcd DOC
official Comments signed by any of the above mentioned oBiciils will be considered
DOC·, ~ponsc in accoIdance with Put II of this MOA. Notwithstanding the above.
certain acdons described ~ Part 'N IeqUire the actual signature of the NMPS Regional
Director orActing .Regioaal Director.

4. The Corps will ensure the timely x=pt (widUn 2-3 days from the date of issuance)
of public notices by NMFS .. DOC commenti will be submitted in writing during the
basic comment period specified in· the public DOUce.,To the maximum extent practical,
NMFS win. immediately provide the Cmps project maoagt:r with a fued copy of its
signed. comments~ WheI:e the: basic comment.period is less than 30 calendar days and the
situation is not an emergency, the District Engineer (or designee) ~ upon written or
e1ec:ttollicaiIy transmitted request of an offic:ia1 audlOIized to' provide official DOC
commentS, extend the: comment period to 30 cal=dar days. An extension beyond 30
calendar days from the date of the public notice, must be requested in writiDg by the

a. intcrapnc:y pre-application consu1tct:d.onwith prospective zppticants;
b. in=agenc.y site visits;' .••
c. interagency mceting(s} with applicantS; .
d. coopetatiOD in acquiring and conveying sUe specific: infonnation n~ by

. either agency to fulfill. its responsihiliti«FS;
e. consistent with the time frames sctforrh ,in this MOA, an informal process

, for the timely resolution of issues at the fidc:lIevel to ensure tltat the permit
evaluation proceeds as rapidly as pradicaJ. .

2. Disaict Engineers and the NMFS Regional Directors (or their designee) ~
encouraged to develop, within six months of the date of this MO~ written procedures -.)
to ensure effective interagency coordination and to discuss issues, expedite comments, and
foster strong professicnal parmerships and cooperative working relationships. These 0
professional partnerships will be based on NMFS providing substantive, project specific
comments and the Call's giving full consideration to NMFS recommendations as the
Corps makes its dete.""minatian of compliance with the Sccrlon 404(b)(1) Guidelines and
the decision on the permit application. The procedures wiU encourage, to the extent
appropriate:
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..
2. If eitber agency considers that· the nature of an action. or series of actions raises
conCcmS reguding the application of existing policy or procedure, or procedural failures'
in agency COordination; the- District or Division EngiDee.r,or NMFS Regional Dheaor
(or' designee) may iaitiate policy implementation review between the District aDJ1Ior
Division Engi.nccr (or cfesisnee) and theNMFS RegionalDirector (ordesiguee) through .
written notification. no wriaen notification will describe the issue in sufficient detail
and provide recommendations for ICSolving the issue. The District Engineer er Division
Engineer (~ designee)., depending on the level of the issue, or the NMFS Regional

1.' impose: The pu1pOse of Part m is to provide procedures for policy issue
coom;narion 2md resolution .

PART m -ELEVATION OF POUCY ISSUES

..

6. The Corps may. incertain cases, IeqUest additional comments from ardisc:uss issues
relevant to the project with NldFS after the close of the comment period to either clarify
ma.aen or obtain information rc[ovant to the pemDt decision.

1. Consistent with Pan IV., if the DistrictEngineer's decision is to issue tho permit over
the objections of the NMFS RcJional Director or to issue the pemit without conditiQ~
recommended by. me NMFS Rcaionu Director, the Distdcl Engineer will send a copy
of the decisioD.document to the NMFS commenting officiaL

NMFS Regional Director or designee. The written request must be received three
calendar days prior to the end of the basic comment period and must demonstrate the
reason for tho extension (e.g.! a joint coordination mc:cting occurs near the end of the
comment period and NMFS needs additional time to prepam substantive comments). The
Disaict En~ or his designee will respon~ in writiu,., within three calendar days of
receipt of me request letter. If the District Engineer or his designee denies the request
for exteDsion within tfuee calendar days prior to the end of the basic comment period,
the NMFS will have five c:a1cndardays from the receipt of the denial letter to submit final
NMrS comments. The nwdmum comment period, including e;cICnsion, will not exc:ccd
60 calendar days, unless sought by the applicant.

S. Consistent with the proc:cciums in Part IV t at the conclusion of the comment pcri~ •
the Corps will proceed to final action on the permit application. The Corps will consider
any additional commentS submitted by NMFS pursuant to Part IV, paragriph 3.(a).
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7. Upon resolving a panicular policy or pnx:ed~t the Coxps will d~ if the
policy is of sufficient impomnce to wuraut public commeraL All decisions will be
implemented puxswmt to the requirements of the AdmiDistradve Proccdnn:s Act,
including public notice anel comment rulemaking as necessary,

....

s. Either the USOA or the ASA(CW) may initiate infonual or fonnal coDSUltation
coDccming ~ved. regional issues or national issues by meeting within 30 calendar
days of receipt of notifi.cadon under paragraph 4. above, ~ within 30 calendar days of
n:ceipt of notification of a pa1icy or procedUR1 issue or issues Taised diIcdly. at
Headquarters level. within 60 calendar cl&ys of tbat meeting. die agencies will agree to -)
provide direction, guidance,. or joint guidaace (e.g•., genen1. guidance on -the Seeliou --- '
404(b)(1) Guidelines), where appropriate in response to the issues raised in 4•., above: 0
At the discretion of the USOA or the ASA(CW)., resoludon of issues r.Used pursuant to
paragraph 4 may be dc:legared to the Assistant AdminisaatOr for r1Sherie.s or theDixecror
of Civil WorJa. teSpeCtively.

6. A~~o time should individual permit d~ons beddaycclpending resolutionof policy
issues pursuant to PART m of d1is MOA. Similarly., cbiDges in policy (i.e.. dew
policies) that occur as a. result of PART m should Dot affect applicants who have
submitted a complete pc:mUt application prior to implementation of such policy change.

4. If during consultadoD, the NMFS Rcgioual Director (or designee) or the Corps
(District Engineer or Division Engineer, or designee) determine the issue cannot or
should not be resolved at the field level, or that an issue has broader impJications beyond
the Division, the m4FS Regional Director and Division Engineer will $0 notify ~.
Under Sec:mary for Oceans and Atmosphere (USOA) and th~ASA{CW). through the
Assistant Administrator for FJSberies and the DirectOr of Civil Works, xespedively, in
writing. Such notification will describe the nature, of the issue and the xeasons why the
issue cannot, or should not, be resolved at the District or Division level or Regional level
(e.g., national policy issue).

Director (or designee) will resolve the issue within 60 c:.:Ucndardays of receipt of written _\
notification to initiate policy implementation review. I

3. In the context of Part m of this MOA. "resolve" means to review the issue, obtain 0
the views of the rcqaesti!1g party. discuss those views as appropriate, fWly consider those
views, and then make the final detcnnination. in writing. regarding the particular.
resource, policy, procedure, or reguWion·iDrcrpretarion.



316

Par' 1Clean Waur Act SecdDn.4(}4(f}MDlUJITUIIlIIm Df AveDllDrt Between
The DqIUtnU!lU Df OJmmut:~and 771~DqtUfm.fnt of the Ann;y

."r-

FJELD LEVEL PROCEDURES

(I) vr.1thin the basic orexreacIed commem period the NMFS Regional Director
(or designee) must notify the District Engineer by letrer that in the opinion of NMPS the
projec;t.lJlIX rault insubstantial and unacc:eptabloimpacts to aqaalic IeSOUIt:eS of national
importance as defined in paragtClph 1 of this Part. .. .

, (b) For. those individual permit ~ idemified. in paragrzph 3(&), within 2S
calendar da~ after the end of the basic or exterided comment period the NMFS Regional
DirectOr must notify the.District Engineer by lett=' (signed by the Regicma1 Director or
Acting Regional Direcror) that in the NMfS's opinion the discharge l!ill have a
substantial aud unacceptable impact on aquatic resources of national importince. The
opinion will clearly State in detail: (1) why there will be substmtial and UDacceptable

, .
2. Because dcJa.ys associated with the process described widJin this Part IV can be c:ostly
to the regulated public, every effort will be tab:n to ensure that the proc:ess under
paragraph 3(b) of this Pin will be iDitWed only when absolutely necessary. Generic
issues C9ncerning the use of this Part rv may be clcva1cd by either party using the
procedures in Part III.

3. The faIlowmg proc:eduIes will be ~ljzp;d for the elevation of specific incfrAdU2l
'permit cases: .

1. Purpose: The purpose of PART rv is to provide the exclusive procedurt:s for the
e1cva.ti.onof specific individual permit cases. De eleyation of $,pectic individual pennit
xues will be limited to thoR cases thar involve aquatic resources of national jmpQtTAgce.ror example., cases that do not meet this' resource value threshold cannot be elevared
uader this Part over a dispute concerning practicable alternatives. More specifically, the
elevation of individual permit cases should be limited to those cases where the net loss
(i.e., after considering mitigation) from the project (i.e., within the scope of impacts
being evaluated by the Corps), will result in uDa~l2b1e adverse effeets to aquatic
:reso~ of national importanee. As a basis for comparison, these cases will cause.
resource damages similar in magnitude to cases evaI1Wed under Section 404(c:) of the
Clean Water Act. The final decision on the "Deed to e1evare a specific individual permit·
c:ase and my subsequent case specific policy guidance rest solely with the ASA(CW).

PART IV - ELEVATION OF INDIVIDUAL PERMIT DECISIONS

)
D

-,

)

D
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(1) If, following the receipt of the n~c:ad.on in Part IV paragraph 3(b),
the District Engineer's proposed permit decision is contrary to the 3tateA..
NMPS written recommendation in paragraph 3(b), the District Engineer

. will., within five calendar days of his proposed decision, forward a.copy of
the draft permit and decision document by overnight mail to the NMFS
Regional Director.

(2) If, following the receipt of the notification inPart IV paragraph 3(&)"
theDistrict Engineer bclievcs that his proposed decision resolves the written
concerns rahed by NMPS pursuant to parapaph 3(b)., theDistrict EngiDeer
will, within five calendar days oilds proposed dedsion, forward a copy of

the dnft: pe;nnit and decision document by overnight mail to the NMrs . ---_).
Regioual D~r .

.:.. (3) .Allcmatively, if the District Engineer, prior to ~ching a decision on 0
the pemrlt (e.g., the final decision ispeoding xesolarionofissucs not rdat=l
£0 the concerns nised. by NMFS). ·demrmincs that the project.has been
modified or conditioned sufficiently. so tb=e are no longer substantial·
adverse impacts on aquatic resow:ces of naticmal importance, the Djstrict
Engineer will notify the NMFS Regioaal Dimctor, by letter iududing such
project modifications ancllor COJldiIions that resolve NMFS's cona:ms
raised in paragraph 3(b).

(cl) Within IS calendar days fi:om receipt of the cbft permit under paragraphs
3(c)(l) or 3(c)(2) or notifiCation under paxagraph '3{c)(3). the NMFS Regioual Dira:tor
will notify the Pistrict Engineer by .5ed letter (siped by !be Regional DireCtor or the
Acting Regional Director) that:

(c) Notice of InteDt to Proceed:

impacts to aquatic resource of national importance as defined in paragraph 1 of this Pan
and; (2) why the specific permk must be modified, conditioned, or denied to protect the -;
aquatic resource of national. importance, The opinion, which should expl~n how the
agency detennination was made, should be based on site specific infonnation and relate 0
directly to matters within NOAAts authority and expertise. A signed copy of the NMFS
Regional Director's letter should be immediately faxed to the Corps regulatory project
manager.
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(2.) infonn the District Engineer to proceed with final action inaccordance
with case specific policy guidadCC; or'

(3) make the final permit dcdsion in accordance with 33 CFR 325.8.

(I) iDform theDistrict Engineer ttlproceed with fiDa1 action on the permit
decision; or .

.
(g) Within 30 calendar days from the USOA's requeSt for 1'CView, the ASA{CW),

through the Director of Ovil Works, will .ceview dle pennit decision dOClUDefttand
.either: .

(1) notify theASA(CW) that the USOA will not request fUrther review (the
ASA(CW) will immediD.telynotify CECW-O~ of tho USDA's deeisionp

CECW-OR will immediately notify the distdct IegulatOry chiet); or
~) request ~e ASA(CW) to revit:w the permit docision docwneDL

AGENCY HEADQUARTERS REVIEW (AS NECESSARY>

(f) .Within 2.0calendar days from the·NMFS Regional Director s letter notifying
the District Engineer of the intent to !eqDeSthigher level review. (pangraph 3(d)(2», the
USOA will either:

(e) When the NMFS Regional D~tor requests elevation pursuant to paragraph
3(d) (2) of this Pan the District Engineer will hold in abeyance the issuance of a permit
pending completion of the HeadquarterS level review outlined below. Further, the
District Engineer will provide CECW..QRaDdASA(CW) a copy of the NMFS Regional
Director's· letter notifying the District Engineer of the intent to request higher level
review.

(1) the Regional Director will not request higher level review; or

(2) the Regional DirectOr has forwarded the issue to the USDA with a
recommendation to request review by the ASA(CW).

)
D

)

D
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Jo

Date

- _-

Assistant SeCretary of the Army
far Civil Works

DepartmCDt of the Army

/J Lrrer?= Iff;~
Date P

.ui=Seaewy~k
an Atmosphere
Department of CommeteE

(h) The ASA(CW) will immediately notify the t1S0A in writing of irs decision
in paragraph 3(g) above. )

o
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Memorandum of Agreement between the Department of the Interior
and the Department of the Army Establishing Policies and

Procedures to Implement Section 404(q) of the Clean Water Act (12-
21-92)

Subsection 5c

PART IV- MEMORANDA OF AGREEMENTD

-
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1. The Army COIPS01EnJincen ilsolely rClponalble for nWin,1ina1 pennit deciJionl
pursuant to Section 10. S~on 404(1). and Secdon 103, inc1udiq final d!tenninatioas
of coltlpUancc with tho COrpl permit Rsuladons. the Soction404{b)(l) Guidelines, and
Sectio1\ 7(1)(%) of the EndAngered Specie. Ace. As such. &he C:mpl will act u the project
manager 'for the evaluation of all permIt applications. AJ the project maD4ger, the Corps
b responsible for requcstin, and evaluating lnformation concmdn, all permit
appli~atigns. The Carps will obtain and utili%ethis information in a mannu that movea.
as rapidly as practical, the regulatory praceu towards. final permit decision. The Corps

PART- I • BACKGROUNl)

I.OI1In1zatioau TIlIl Mlmotl11dum of A&mmcnt (MOA) iJ subdivided Imo four
dlatinct parU. TIle ptOCedurel far eachput ItO tpOclfic to that pen
and do qot necel.arily relate ~ odler patl. POt example, dif(erent
'lJftlU1re levels arc ostlbH.bed for Paun, m. ancS IV. .

ThlJ agreemenc ahlll apply to ~ep1atory auchoriclea under; a)
Secdan 10 altho ~ and HJrt.,arl Act of 1899; b) Socticll404 of
tho Clws Water Act; and c;J Sectloll 103 ot the Marino Protecdon,
Reloarch QcI SUOUlari•• ACt.

4, GtlaeraJRuI.,; PoU')' IDd pto=luru for tht. DepartmeDt of the Army lleJUlatmy
PrO,ltlDl are urabUthed in33 Cl'I.I'Iru 320 throuJb 330. IJKI 40.en Puc 230. '.

.t.
3. AppUeabWty,

.- . ~.:~..
-SstabUah poJiciea ~ procedurea COimplement S=tioD 404(q) of the
CIOl11WarM Act to ·minlmlze. to tha DWdmum cxceJlt practi;able,

. duplication. needlo.. paponvork and delay. ,In the. i'llIa=; of
pennita.-,

- .
$ec:non 404(q) of dle elGin Water Act, 33 U.S.C. 1344(q).1. Authority:

2. Purpose:

.
MEMORANDUM' OF AGREEMENT BETWEEN THE

DEPARTMENT OF THE INT~OR AND
THE DEPARTMENT OF THE ARMY

• •

-

D

-D

D
---
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6. The offi~iaI, identified in this MOA cannot d~leBlte chair rcsponlibilities unIcs.
speeifieally provided (or in this MOA.

S. ThIs agreem01'lt dOe~ not dimfmjh Army'. authority to decide whether a particular
Individual permit Ihould be IJ'IDted, inc1udlni delerminina whether the proje~t is in
compliance with the S,ction 404(b)(1) GuidoUnc •.

4. For projects of ocher Federal Ilencie. and Federally asPlted projects for which I
Federal agency takes l'Clponlibillcy tor onvironmcdw analytil and documentation, Army
will accept, where appropriate and lcg.uy permissible. the environmental documCDWlan
and dcciJions of thoae qenciCl. .

(~
........ /o

2. It is rcc:olnized that !h~Dol hu an important role in the DopanmCDt of the Army
Regulatoey Pro~ under the Pith and W11clHfeCoordination Ad, the Clem Water Act.
National Bavironmellw Policy Aot. Endaniered SpecW Act. and other :elevut .tatutcl.
Whell providlnJ ~~lDenll. only nablWlt1ve, proJCGt..re1ated Information (wJthin DOl'.
area of CI.rtiJc and authority) an me impaQtlof actiVities heiDi .valQ&ted by lhe Ccnpl
and appropriate and prJl~ble measure. 10miulate advmc lmpacu wUIbe ."bmlttcd.
The comments will be submitted within d2c dme tnJnes "tabU,hed in chb agreement anel
appllcablo reauladoftJ.

3. Nadonal or reBiaqll Jlsuetnlatiq coresow"., policy, ptocedurea. aDd regulation
incorprctatioJl. QIJl be elevated by either apDC)' to their mpectivo Wuhfqtan
Headquaner.. tor retalutioft II prescribed ia Part m • BLBVAnON OF POUCY
ISSUES. IndlYfdualpennl'decI.lonl will no, be delayed durin, the policy Jllue elevation
proceu. BJevadoft oliul1el relacod to lpec1fic individual permit cuea will boUmicedto
chole ;uo. thar invclvo aquatic reaourcci of national ImpolUnce. Praceduret for
elevation or such lpeciftc wei are provided in PART IV • ELEVATION Of
INDIVIDUAL PBlWIT DECISIONS.

will no, evaluate applications as a prqjCCl opponent or advocate "'. but ill5tead will
maintain an obje~ve evaluadon. fully cOnJidering all relevant factors. The Corp. will
fully consider the Dep&nrnellt of Interior (DOl) comments when der.ermininl cC'!IlpUance

'"' with the NatioDll En\Pironmenw Policy Act. the 404(b)(1) Guideline,. and other rolovant
staw~l, ieBwatiollJ,and poDde,. The Cotpi will .. so fully conaldor the 001'. views
when detcnnininl whether COillue the pennit. 10 Issue the permit with condJdODI and/or
mitigation. or to deny the ponnit.

~..
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1. PurpOJe: The puzpo•• of Put n II co praYide and CftCOuragocomm\UliealioD and full
conJlderadon of each apncle,' view. coftCOtfthliproposed ptOjcd:l wI~ the rc.ourco
limits of each a,eney and the time constrainu ot the ~J\IlatOl')' pro=J.,.

2. The Auistat1t Secretary for Ash"and WildUte and Pub. II the di1'ection of tha
Secretary of the lacorlor. will be the point of contact for coordination with 001 and will
provide commcntl, thrau,h the Director of th. Fish and Wildlife Service, on behalf of
DOl on ~nnit lppllcatioftl evaluated through the Army Regulatory Propm.

3. District Engineer. and the FWS Reponal Directors a. rcptelOfttativO. of DOl win
direct the development, ~d approve, within Jlx 1Il0Dthsof the dato of thia MOA. written
procedures to ensure effocrivc intua,ency coordination and to clilcuu Jnu~, cxpedirc
cemmenu. and falter altOng profe.sQorW pArtner.hip. and cooperative worJdn,

PART II .. COORDINATION PROCEDtJRBS

9. Th' Momotandum ol~JlOOm=tbetween the Secretary of the lmerlor and tho
SeQ'OCU)' of che MmJ on Section 404(,,'01 the Clean Water Acr dated NOYlmbe: 8,
1985,lllCrminaced. Tholo permltappUcatlonl wJUch have beell elevated tel the AlsltC8Dt
Secretary of the Army 1MCivil Works (ASA(CW» under the Novembor 8, 1915, MOA
shall be prgeea.ed aeconUn. to its c.nnl. Those permit applicatioftl for which Notice.
of mWlC to I.IUO have been .eat by the Dlltrict BnJiftar m accordance with paraP"lPh
7.b. olthe November 8, 1'85. MOAsIIall be JCWemed by that MOA. All otlserpRmit
appJicadQ121.ball be ,oyerMd bythb qreemel1l. Po:pNWt .ppllcado41where the buic
or extended oommem period hu eloted botore the .ipaCUte date 01 thfI MOA the PUb
Ind WI1dU!e Service (PWS)Re&foul J:)1Rctor baa I!ca1eDdar dl)'l fromlhe date of the
lUla,natu:. below ta iI1diaate which lar:!iVldUllpermitClIeIwD1 be IOvemed underPan
IV by .end1n& tho Oiatri;&Enalneer the Ie_ reqglmllD Pat rv, parasraPh 3(b).

7. Days referred to in this MOA are ~deDd&rday.. If ~ end of the specified time
pori04 falIt on I woebDd of hollday, che luc calendar day will be the firlt bu.lae.. day
falloMP.17 the weobnd or hoUdiy. The end ot the lpecifled dine period lhaU mean th4

" ·close ol'lhe bUllftUI day on the lat day of the,specified lime period.

S. Tbi, aareement is effecdve immediately upoft the elate of the Iut IilnatUfO ami will
continue In effect until modified or reYobd by agreement ofboCb pll1ies, or revoked by
olther party iloIlOupon 30 ca10ncbr dl)ll wrJctcn notice. .

, ~

"

-
D

D

D
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4. The PWSReJlonalllirRtor wW lalarm the ])latrict Ea,meer, 1ftwritUt •• of the FWS
offiellls who U'C avthoriled ro provide aBidll DOl coemC4ta. iDducnn" whele.
Ippropriace. by cltegoty at activit)' 01'geo8f&Phio 1IeI. All official DOl commeall wlli
bo sfped by e1thor the 'WS Beponal Director or the dlllpaled afftclal: _Comments
.iped by 111)'of Ihe above mafttioned offtdalI wiJI be cGlllidoted DOl', Jelporue in
accordance wills 'an II of thl. MOA. NatwlthlWldiIll the abow. certalD aedoZIJ
described In'lft IV~ulre the _=al sJlMtulW altha ,WI Repoaal~.

S. Tho Corp. will ensure &betimely receipt (within 2·3 days from the date of is.vance)
of public notice. by PWS. 001 comments wJll be .ubmlttcd ill wridq durin, the buic
~omment period ,pecbied In the p1bUc notice. To the mulmum extent pracdcal. DOl ;
will immediately provide the CorpJ project manlier with I faud copy of DOl lisncd .
commCDtI.! Whe~ the buic: comment period I. lea than !O calendar days and dte
situation is not an emergency. the Distri,t Eftlineer (or clesianee) shall, upoa written or
e1"trorUcally trantmlned teqUeil of an official audloriz.ed to provide oftldal DOl
commentl, eXlOndtho comment period 10 30 Wcndu day••. ~n extension beyond 30
;a1ondu days from chc dare of the publle ft~dCcr mUlt be reque.tttd in ~ting by the
PWS Reslonal ~, DepUty R.e,JorW Dilcctor, or A.sJatant· ReJioDal
Difcc;torllnh&l1_cemcnt.11"he written. request must bo received three ~ondu daY' prior
to the eed of the basic; comment period and muat demoDlfrIUe the reUOD for the extension
(e.g .• a Jaint coordlnatioD meetin, occurs neat the end of the commenl period and DOl
Deeth additionaltime to PRParc su~tantive ~mment3). The DiAtrict Eosin*' or his
designee wll1 respond. ill writin,. within three ca1eDdardlYs of receipt of the tequut

c
orelationship.. 1"helc ptofclJional pllttftcnhiPl will be bued on DOl providin,

lub.tandve, project specific comments and tho Carpi pvin, full conait1cratlon to PWS
recommendatiana as the COrpi makes ib dotonninatian of complia.oce with the Section

4 • 404(b)(1) Guldelinea and the dcdJion OD tho permit Ippli~QD~ The pro*ul'el will
enc:ourap. to the ~XID1U appropriate:

I. inter_llncy pre-application comwtatiorl with prospective applicants:
b. interaleDCy arc vidu: :":'.
C. iacen"ncy -J!l~dq(.) w1dl·appUcafttl: .
.d. c:oOpeti.tio"n ~ acquiriDa and =JaYIYbtI.it& .•pcc:i1ic information Deeded by

eithc:t a,eaC)' 10NIfil1 iu RlpoJSIlbilJtiel: .
c. corWslOnc with lite time frlmes letfcrth in rhl.MOA. In informal proce!'

lor the dme1)' resa1udoll of lIlUel at the field lcvol to .111U1'e that the pennlt
evaluadoD proceedJ II rapidly .. ptacticaL
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2. If elmer ilene), coMiden that rho nature of an ICtion or teries of action. rWCI
concerns tC,uding cheapplicatian of emuns policy or proced~. or proc:edural failures
in.alency coordinadon. Ihe Di.tftcc or Divi.lon Iftlineer. or FWS Roglonal Director
acting Oft behalt of DOl, may ilIidate policy imp1emenradon review b~tween the District
andlor Dividen Eplinter (or cfeafpee) and the FWS Regional Dimtor. Deputy Regional
IlJreecor. or Assf.stanc Reriond DlrectorlEnhaneernent. throu.ehwrincn notiftcation. Th.a
written notification will dlUcribc the issue in .u:ffic:lent detail and provide
racommc:ndationl far r'esolvin, rhe issue. The DIltric:c Engineer or Division Engineer (or

1. Purpale: Tbe PUlpO" of Part m it to prvvidc pfOQedurea for policy lIIue
coordinatioQ and fC!olution. :

PART m·ELEVATION OF POLICY ISSUES

letter. If the DPtriCl Engineer or hi. delipeo d~nic. the request for exteftSionwithin
three calendar clayl prior to the end of the basic: comment period. the FWS will hav.o five

• c:alel1du da)'l from the receipt 'otChedenial ~ttu to subm1t fiMl DOl commellU. The I

mulmum comment period. includlq ."ten.lon. wW not exceed 60 calendar days. unlcs.
8o\lght by the appHoanc. ~

6. Consll=nt with the procedures illPart IVt It the conclusion of &he ~ommC:Dtperiod.
the COIpI WiD proceeclcc fiftal action Oft • permit IpplieadoD. The Corpa will comider
all commonts ~ubmi~ ,~)'..POJ pumaant to Part IV. paraFlph,9(1) ~ 3(b)i

... f.. ,...1

1. TheCotp.ma,.: la ccitiiI cuea, "quest addldoul co_a from or d1lcult isluoa
relevant 10 the project with 1)01after tho dOH of the comment poriod to either darify
,"alten or obtain InformltioA relevant COtil. permit decidoD.

I. ,(~onsJ.tefttwith PUt lV. ffdaolJlltftet Bqiaeer" decisionis to'.iouo thepermit over
theobjecdoN ofD91or to III.the pormit without ~nd1doDJ rec:ommcnc!ed by tho DOl,
the Dismer Eqineer wiD lend. copy of the decfJl0itdocument to theDOl eommendn,
oflicial.

9. NotwithatandiDlu)' other provlllon of thlllJROmonr. aotblna in thI•. IJtOOmenl.hall
be oanstrUOd to aftecl the respoftlibWt1 ot the COIp' of Bnsineen to wmpl" with the
ptovision.t of SeedOft 1(1)(2) of the JndtftJered Spedel Act, lndudlq me procedural
provWoas for in&onpftcy c:olllultatlon esu.blbh~ In 50 CPR 402.

D

D

r
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,
3. In the ,onr-XI of Pan m of tbb MOA, ·molvc· mean. to re~w dle is.uo, obllin
the vJOWJ ot the reque.dna pal1y. discu.s tho.e view. u appropriate, fuUy coDiider thOle
view.. and then make the final detenninatloft. In writin,. reSardift, the putiCulu
resource, policy. praecduro, or rcplldon 1mcrpret&don.

4. If durins co_tition;·. iWS Rlaionll DIrector. De~ Kellow Ditcctot, or
Ald.tant Relional DJri:ccotIEDhanccmODt, or the Car.PI (Dfltriot EDIIneer or Di'YllioD
Eqineor. or delipee) determine the lllue CIIUlOtor MOuldnot be tt.olveci at the field
IMd, or thlt ulJlue hu broader lmpUcadoftJ beyond choDlYitlon. the PWS ReJionll
Diroctor and ,Division EngiBMr wW 10 notify the Asaiatut Secretary for Pish and
WDdUfe and Parb (AlS-PWP) and the ASA(CW), throush &he Dilectot of Pish aDd
WUdlifo ServiCdl and the D~tor of Civil Workf, rupecdvely, JII writina. Such
notification wU1 describe the aature of tho 11__ Iho teUODI wbJlhI blUe ClJUlaC. at
.houJd nor, be resolved at the Dlatdct Of DMJloll level or ae"oullevcl (e.I., DIdod&l
polley i..ue).

s, Either the AlS·PWl or me ASA(CW) may inltiata informal or fonDa! c:oolulration (---
~neemJDI unraolycd :ClionaJ I.sues Dr nadoftll iasuos bymeed." withiD 30 calendar o.:»
daya 01 receipt of nodficatloft under pUlJl1PII 4. above, or wichift 30 calendar day. of
r,;oipt of notlficadon 01 I policy ot procedural ja.ue at illue.l raisId dfrecG)' at
Headqu.artera level. Within 60 calendar day. of thal mccan,. the alonde. wUlagm: 10
provide diracdon, JUldance, or Jo1ftt JU)dane. (e.g., lencral,uidance on the Section
404(b)(1) Guldellnes), whore appropriate in response to the luues taIJed In 4., above.

6. At no time ahould individual permiC dcci.ions be delayed pc.ndina resolution ofpolioy
Issues purl~t CO PART m of thia MOA. Simllarly, ;banIM ID policy (i.o., Dew
policies) that occur I. I te.uJCof PART m should noe affect applicants who have
submitted a completlSpermit appIicadon prior to Implementation of such policy chID".

1.' Upon relolvillg • particular pollc)' or procedure, m. Corpa will determine if the
policy is of luttide~C lmponancc to wan-ille pubJj~ CD'nunem. AU decisions will be
implemeDted purlutnt to the rcquJromenu of the Adm1ni.trative Procedufe,t Act.
includlol publlc nedee and tamment rulemUlftl u neliOcuary.

dc::lignee), depending on the level of the il4ue. or theRaBi~ D~tor, ~eputy ~Jional
Director at AJaistanl Reiland ,Di1ectotIEDhaDcoment. will rctolve the ulue Witb14 60

• ~endar' c1&y, of teco1pl of written notification to Initiate poli~ fmplClmcntatioDreview.
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"(I) Within tho buic or exten.dedeomment period die PWS RcJional D~ctor (or
de5iJl1U) must notify theDi.aiet E~r by leu.: thatm the opfnJoa alDOr the project
max rclWI in sublllndal and unacaptable impuu to ~uatic .reaOurCCI of national
imponanc;e .. de.ftned In paraJl'8ph 1-of lhi. Fan,

(b) -Por thO!e individual permit wea idemiftcd in parapapb 3(a), within 25-
calendar days after Che'end of the buic or e.uended comment pericd the pWS ReJional
Di'reccOt must notify the Dutrict Engineer by lelia' (dlflCd by .the PWS Resional ·
Director) that in the DOl', opinion the disohar,e ~ hive a lubstantlal and unacceptable
impact on aquatic: resource, of .natJoJll1importance. The opiniOD will clearly state in
detall: (1) wh)' there will be substantial and UMC:CCptable Impacts to aquadc resource of
national importance &J defined in paragraph 1 of thiJ P&r1and; (2) why the specific
permit must be modified, conditioned. or denied to protect the aquauc resource of

•It

2. Bee.,," deJays ulOciated with the preCOlI d~cribed within thiJ Pll11V can be coatiy
co tlle reJUlaced pubUc, evClY effOlt will be tabll to eAJUto dill tho PI'CXCSS wu!er
paragraph l(b) of thiJ p&:\ will be iIItlated only whoa ulOlule1y fteeoetlt)'. CJeneric
I. lues conc:emin. the use of tbit Pift IV may be elevated by cithot party uJing tho
ptoGcdurea in Part m.
3. The lollowins procedure. will be udJlud fgr the tlOVltiOft 01 ipedfic Jndi't'idu,a1
ponni& casll!

PART IV • ELEVATION OF INDIVIDUAL PERMI1' DECISIONS

.- • .1. Purpo!e: The purpolO 01 PART IV is to provido the excluuvt proc;edurel tOr.tho
clcvati~n of I~cilic Individual pe~t .caJO'. ~:oa'" win be UDlirc4 to tIwI. ege, Ib.rtaglB __ ,__ .--~_e ~ •
Por clCInlplc. QJeI thaI do not meet this rcaotUCavalue threshold e&mlotbe elevated
under "chit Part over a diJpum c:oncemlna practicable altem&tiVCI. MOte tpecifica1ly, the
elevation of Jncllvid\lal ~t CUNmould be Umlred td those ""I whore tho net 10''
(I.e•• after COl\~eridl mid,atioD) from the projoct (i.e.• within the .cope of imp,,"
bdn, evaluaaed by me Corps), wD1 mult in unaoeeptable adveno offecu to aquacie
rClour=. of ~on~ lmpOiUaca. The find dec1IicmOCI the need to =vate a IPOcl:ftc
individual ~rm1t eu. Iftd Ill)' lubleqUlnt casa specific:policy luldancz rut solely with

, th~ASA(CW)•
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(2) the rWS Rcponal Director hu forwarded tho iuue to the A/S-FWP I

(2) If, followiq the reeolpt of Ihe notIfJcalion1ft Pm IV p&r8IrIph 3(b).
tho DltCricl Eqlneer belieYellhat hit piopoted clecJaiollresoivot tIIo written
eoneems rifled by :DOl punullllG puqra.Ph S(b), rho D!ttdcI BnJb=
will. wldda ave calondar day. ~ hi.propoted ~on. forward IWP)' of
tho draft pennie aacI clecl.icm documetlt by overm,ht man to the PWS
Rollond DItectot.

-(3) Alternatively, If the DJ.tric:& Ea,mccr, prior COreachln. a deeidOft on
the pennit (e.,., the final dedslODitpeadlq resolution offs.ue. Dot relit=
to the concensa railed by DOl), detmDiMl that the projee& Jw been
modified or condicioMd .ufficiencly 10 then are no loaser substantial
advenc impaca on equlti!: rclOurces of nadolll1 importa=. 11= Dl.cnCl
Bqineu wm notify the PWS ltoJioui Director. by letter includlna such
project modificationsandlct condidons Ihat molvo DOr, con=ns raised
in PUlJ1'lph 3('0).

(d) Withill 15 -calendar day. from receip' of the draft pennle u~r paraaraplu
3(c}(1)or 3(e)(2) or Dotificatioll under pItIsraph 3(c)(3), thePWS ReafonalDirec;tor will
notify tho Dbtrlct BngirJUt by faxed l.euer (slgDed by tho PWS Reponal Director) that:

(1) tho FWS lleaional pircctor wf1l not reque.t hiaher level reviow; or
" '

.f.

C
Dationa11mportanea. The OJ)lnlon, which .hoWd explain how Cheagency detcrmination 0
was made "-should be bued on sltc: specific information and rolate d~y to matten

• WithinDOl's luthorit)' and experti... A tla'- eopy of the PWS Reponal DJrector·.t
letter should be immcdlare1)' laud COthe COIpIrcplatol)' ptOjCCE ~al;r,

(c) Nadc:e of Inten&10Pro=od: i

(1),1f. foUowln& the RQeipt 01 the aodficatloa in Part IV pirqraph 3(h).
the DI.Cri~ Iqiaeet'. propotod ponnlt deddob it comta!)' to the .wed
1).01wtitws recommendation 10puqrapb 3(b). the DlatrJctHqiae« wlll.
within Jive edeDdar daY' of hit ptOl'O* dedJioa, torwatd & CCJ1 01Che

o clraft pennit Incl deoWon document Ity ovemiaht manto tho PWS Kepat1ll
Director •
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(1) inform the District En,meu to proceed with final acdon ia accordance
with caso lpecific policy luicWlcci or e,

(3) malcc the final permit decision in agcordance with 33 CFR 32S.B.

(1) Inlonn the DJsUlctEqincer to pracee4 wilh final action OD the pe.rmlt
d.ccislon; or .

'.

(2) requc't the ASA(CW) to tCYiew the permit derision doownenc.

(g) Within 30 calendar day. from the AlS-J:WPls roqueal for review, tho
ASA(CW), throu,h the Directot of Clvll Worb. will review the permit decision
do~umentand either:

(1) notify thl ASA(CW) thai the AlS.FWP will not :eque.t fiuthot Rview
(the ASA(CW) w1l1 Imm~ !lOtff)' CECW.Qa of tho Als-FWP',
decWoa, C'lCW-OR wID im.rely notffy me diltrid rcJUlltoty chief):
orD

(t) Within 20 calendarda),.!ram tho PWS RaJiona1Direc~'llctternotifyiJl' eM
Dfiuict BftJiDNt of the intent corequest id,hef level teYiew (patasraPh 3(dJ(2». the AlB
PWI will either:

-
AQINCY HiAPQ.tlABllUl$ gymw CASNiCISSAUl

•. (e) When che PWS Regional D1reaar reqUet~ elCVllion pursuant 10pc.graph
3(cI)(2)of thla Part the J)iltrict Eqlneu will hold in aboyaa the istuu;o of. permU
pendiq completion of the HeadquarterS level reviow outlined belo'N, Punhet. tile
District Enaineu wl11ptovide CECW-OR and ASA(CW) I con of the PWS ReJioaal
Director's lettAr notlf11q the District ~ of the intent to request hi,her leva!
review. .,'~ i>'~'~' .. .

throu,h the Cilec:tor of Ihe Pish and Wildlife Service wilh •
fCQOmmendation ~ requcat review by the ASA(Cw).

D
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•

..

(~

o

4'&-r(Al~
A.abut S=ctary Of the Army
forCldWorb

DepatmeDt of tho Amy

I' z::a..c. q.iL._

. .
co(h) The ASA(CW) will immediace1ynotify thoAlS..fWP inwritlns of lu decision

in puapaph J(J) abovo.
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D

Memorandum of Agreement Among the Department of Agriculture,
the Environmental Protection Agency, the Department of Interior and
the Department of the Army Concerning the Delineation of Wetlands
for Purposes of Section 404 of the Clean Water Act and Subtitle B of

the Food Security Act (1-6-94)

Section 6

PART IV - MEMORANDA OF AGREEMENT



The purpose of this MOA is to specify the manner illwhich wetland delineations
aDd certaiD other determiDations of waters of the United States made by the U.S.
Dep&l1ment of Agriculture (USDA) unw the FSA ..m be relied upon for
purposes of CWA Seelion 404. While this MOA wilI(!JQlllote COIlsisteDCY
~etween CWA _andFSA wetlands p~ it IS Dot intended in any way to
diminish the protection of tficse important aquatic resources.. III this regard. all
signatory agencies to this MOA will ensure that wedands programs are
administered in a manner consistent with the objectives aDd requirements of
applicable laws. implementing regulations. and guidance.

PURPOSEA.

I. BACKGR.OUND

The DepanmeDts of the ~r ~c:ultur_e. ud the IDterior._lDd the l!o_¥iroDDIeDtal
l7_Qtccdon.&~ey (EPA) recopize fuDy that the fratectiOD of the Natiog's re"'liBiDg
weduds is au impodallt·,objective that will be supPOrted through tile implemeDtadoD of
the WedaDd CoDJel'\'&tiOD (Swampbustcr) ~ of the Food Secaiity At:t ~A) and
Section 404 Of tho Clcaa·Water Act (CWA). ne aaeJJcics ~ recopize ud value .
the impol1aDt CODtributiODof apiculblrat· ptoducen ID our JOCi~t)'.oar ecauomy, aDd
our enviroumcllt. We are committed to .easuriq that Federal wetlands programs are
administered .in a maDDer that minimizes the iIIlpac1s aD affected IaDdowDers to the
fullest possible extent con.sisteDt with the impolUDt leal of proteetiDs wetJauds. We arc
also committed to minjmjzing duplication aud iDcoDsistencies betweeu Swampbu&ter and
the CWA Section 404 program. OD August 24. 1m, the Adm.iDistratioa announced a
comprehensive packaseof reforms that wiD jIII])I'Q!e both thumtocti.oa of wetlands and
ake we~ds Pl~~ more fajr pd_flexi'ble for-laDdowners. iDcJudiDg the Narion's

agriculture producers. 1bisMemorudum of ApeemeDt (MOA) implements one of
over 40 componentS of the AdmiDistratiou's W~dlnds Plan.

II~ PURPOSE AND APPLICABILI'IY

MEMORANDUM or AGREEMENT

AMONG THE DEPARTMENT OF AGRICULTURE, THE ENVIRONMENTAL
PROTECI'ION AGENCY. THE DEPAltTMENT OF THE INTERIOR. AND THE

DEPARTMENT OF 'I1IE ARMY

CONCERNING THE DELlNEA110N OF WETlANDS FOR.
PURPOSES OF SECI'lON 404 OF THE CLEAN WATEK ACI' AND

SUBTITLE 8 OF THE .rooD SECURITYACf

)
v
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,
A. In accordance with the terms and procedures of this MOA. wetland deliDeatioDs

made by SCS OD agricultunil lauds. in consultatioD with FWS. will be accepted by
EPA and the Corps for the purposes of deteODiniog Section 404 wetland
jurisdiction. In addition, EPA and the Corpswill accept SCS wetland delineations

IV. ALLOCATION OF RESPONSIBILJTY

B. .,Agricultural lands· do not include range lands, forest lands, wood Jots, or tree
farms. Further., lands where the Datural vegetation has Dot been removed" even
though that vegetation may be regularly grazed or mowed aud collected as forage
or fodder (e.g.,Wlcultivatcd meadows and prairies. salt hay), are not considered
agriculturallaods for the pUrposeI of this MOA.

Other definitioos·for the purposes of this MOA are listed below in Section VI.

For the purposes of this MOA, the term -. cultural ,lands- means those lands
intensively used aDdmaD.led for the actioD of or tWcr to the urent that the
!latural vegetation has been rem and~ot be uecI to determine whether the area
meets applicable _!lydrophydc \>egetatioa critirii inmimi a wetland delineation.

A. Areas that meet the above d~OD may include intensively UieCI and managed ..
cropland, hayland, pasture ~ on:lwds. Wa~ and areas which support
wedand crops (e.g.•cranberr.ies, taro. wa~ rice). For example. lauds )_.
intensively used and maaaged for pasture or hayland where the natural vegetation -
has been removed and replaced with planted grasSes or legumes such as I)'egnass. 0
bluegrass. or alfalfa. are considered agricultural lauds for the purposes of this
MOA.

2. The ~tary of the USDA. acdDg tbroup the .chief of the Son .
ConservaboD $Cii"YiCi ~), has the ~IIim.t!' authorif¥ to detenniJl~_the
geographic~ of wetlaDds for FSA pll'J)OSC$! aad to mate delineations
iCJiiive to the FSA. illconSultation With the Department of the Interior.
Fish and Wildlifc ScMce (~).

III. DEF1N1TION OF AGRICULTURAL lANDS

t)
o1. The ~dministrator of EPA bas the uldmate authority to determ_ine_1l!e

geographic scope ofwat.e[S of the .'Ynjt.ed States subject to jurisdictio..!_
under the CWA. including the Section 404 regulatory program., Consistent
With a current MOA between EPA aud the Department of the Army. the
Army Corps of Engineers (Corps) conducts jurisdictional delineatioDs
associated wid.Llhc day~to--aay-administratioD of the Section 404 program.

APPLICABILITYB.
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G. A final written wetland delineation made by SCS pursuant to the terms of this
MOA will be adhered to by aU the lignatory agencies aad will be effective for a
period of five years from the date the delineation is made final. unless new
information warrants revision of the delineadOD before the expiration date. Such
DCW information may include. for cumpJe. data 00 landscape chaoges caused by a

F. In the spirit of the agencies' commitment to develop ageed upon methods for use
inmaking wetland deliaeatioDS. subsequent revisiODI or amendments to the Corps
1987 manual or portions of the NPSAM affecdDg the wetland delineation
procedures upon which this agreement is bued wiD require the concurrence of
the four sipatOl)' agencies.

E Delineations on "apiculturallaDds" must be performed by pe!SODDelwho are
trained in the use of the NFSAM. DeliDeatioDS on other lauds and waters must
be pctformed by pcrsoDDelwho are ttainecl ill the use of the 1987 Corps Wetland
Delineation ManuaL This MOA includes provisious for the appropriate
inferageD~deliDcaticm traiDiD, below in Section V.E.

c. scs may.~ducc deliDeatioas of other waters far the purposes .of SectioD 404 of
the CWA. mch as labs. ponds. 8Ild streams, in coordiDalicm with the Corps. or
EPA as appropriate. OD lauds OD which SCS Is otherwise engaged in wetland
deHneatioDSpOlSUlDtto paragraphs IV.A or IV.B of this MOA. Delineations of
wother waters- will not be made until the iDtcrageucy oversight team coDvened
pursuant to Sectiou V.B.2 has agreed on appropriate local procedures aDd
auidaDcc for making such dclineadODS. .

D. For agriculturaiJands. the sipatol)' agencieswill use the procedures for
cleliDeatiug wet1aads as dac:ribed ill tile Nadoaal·Pood Security A«MauuaL
11drd EditiOD (NFSAM). For areas that are not ·.,naaJturallaDcls, ~ will use
the 1987 CoIp& Wetland Delineation ·Manua),with cumDt Datioaa! Corps
JUidance, to mate wetland delineations applicable to Section 404.

00 Don-agricultura1181lds that are either narrow bauds immediately adjacent to, or
&maU pockets interspersed among, agricultural laads. SCS is responsible for
making wetland delineations for a&ricuJturaJ lands whether or Dot the eersoQ who
2_wus, manages, or operates the !!rulis a participant in USDA programs.

~ds OWDedor operated by a USDA program participant that are not
agriculrurallands and for wJUcha USDA program participant requests a wetland
delineation. will be debeated by SCS in coordinatiOIl with the Corps. or EPA as
appropriate, IUld illconsultation with FWS. Final wedaDd delineations conducted
by SCS pursuant to the requiremeDb of this paragraph shall Dot be revised by
SCS eGept where an opportuni1;Yfor coordination and couultation is provided to
the other signatory agencies.

8.

)
D

j

D

)

D
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1<. For those Iuds where SCS has Dotmade a fina) wriUea wetland deliueatioD. and
where the Corps or EPA is pwsuiug a potential CWA violation. the lead agency
for the CWA eBfon:emeut action will conduct a jurisdictioaal delineation for the
purposes of Section 404 and such deUncatioDSwill be used by SCS for
determining Swampbuster jurisdiction I.IIdpoteatial Swampbuster violations. For
those lands where the Corps has Dotmade a final writteD wedand deliDcatioD,
and where SCS is pursaiDg a potential Swampbustcr violation. SCS will make a
final writtell wetland delineation consistent with Sections IV.A, IV.B, and JV.e of
this MOA ud provide copies to the Corps and EPA. Such dcliDeatiqns will be
used by the Corps and EPA for the purpose of determiDiDgpotential violations of
the CWA. In circumstances inwhich either die Corps or EPA is pursuing a
potential CWA violatioa on land that is subject to aD ODgOingSCS appeal. a
wetland deliDeatioD will be conducted by tb!, Corps or EPA in consultation with
SCS and FWS.

"~

o

major flood, or a IaDdowuer's Dodfication of iDleDt to &baDdoD agricultural use
and the return of wetland coDditioas on a prior CODvenedcropland. Ia -', '
accordaace ~th SectioD 1222 of the FSA, SCS will update wetland delineations }
OD this five-year cycle. ,Circumstances under which SCS wetland deUneatioDs
made prior to the eff~e date of this qrcement will be coDSider~das fiual for 0
Section 404 purposes are addressed in Paragraph V.c.

H. Within the course of admiuisteriog their Swampbuster respoDsibilitics. SCS and
FWS will provide laadowaen/opcratDrs leDeraJ wriUClliDformatiOD (Le••
SPA/Corps fact sheets) regarcfiDgthe CWA Section 404 program permit
requirements, gcucra1 peamits. and exemptions. lbe sa ad FWS will not,
however. provide opinions regarding the applicabilif;f of CWA Sec:tion 404 permit
requirements or exemptio~s.

I. USDA will maintain docuill~ntation of aufiDal writteD sa wetland delineations
and-record the,appropriate label and boundaJy lDformatiOD GOa official wetland
deliDeatioamap. USDAwill make this information avdablc to the sipatol)'
ageDCicsupon request.

Inpursuing enforcem.at activities. the .atoJy .. ~cs will reJ, upon
deliDeatioas made by the lead ageacy. as clarified below, providiDg a single
Federal deliDeatiou for potential violatioos of Section 404 or Swampbuster.
NodUDg ill this MOA will diminish., modify, or otberwise affecc exis1iDg ePA aad
Corps eaf'orcement authOrities uader the CWA aDd cJarifiecl in the 1989 .,
"EPNArmy MOA GoucomingFederal Enforcement for the Section 404 Program
of the ~ Water AI:t.. EPA. the Corps. and SCSmay pther informatioD
based on site visits or other meaDS to provide additiOllal cviclentiuy IiUpport for a
wctJaud dcliDcation wldch is the subject of a potential or oagoiag CWA SectiOD
404 or SwampbUstcr enforcement actioa.

J.
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4. Agreed-upoD mapping convcDtions developed at the state level will be
documented aud submitted, for each state, through the Chief of SCS to the
Headquarters of each of thc sipatorY. agencies. State-level agreements
will be reviewed 'by the Headquarters of the signatory agencies for the
purpose of eDSUringDational consistency.

3. Onee iDtera&eucy concurrence on mapping coDventions is obtained, such
mapping amventioDS will be used immediately in place of the earlier
'mapping conventions.

1. Each SCSState Conservationist will take the lead iD convening
represeatatives of the Corps, EPA. FWS, and SCS ,to obtain the written
COllcurrea~ of each of the lipatory 28eDcies. witbfD 120 C8;lendardays of
the effective date of this MOA, OD a Jet of mapping convcaticml for use in
IDamg wetland detinadons. 0DIy mapping ccmveudons concurred upon
by aD aipatmy .euci,. wi1l be used by SCS for wetland delineations.

2. If intengency.CODSOIlsus on mappm, conventiOllI is Dot reached within 120
days of the date of this MOA, tile State Conservatiouist wiI1 refer
documentatioD of the unresolved issues to the Chief of SCS. The Chief of
SCSwill immediately forward copies of the State CoDSelV&tioDist's
docwneutation of UDlesolved issues to the Corps Director of CMI Works;
"the EPA Director of the Office of Wetlands. Oceans, aDdWatersheds; and
the FWS Direcrar. Immediately thereafter, the Chief of SCS or au
appropriate designee will lead DUesSal)' discussions to achieve interagency
CODcurrence au resolution of outstanding issues. aDd will forward
documenlatiOD of the resolutiOll to the Stare Conservationist and the
appropriate Headquartets of:6ees of the sipatoly agencies.

Accurate and consistent wetfaDd delineaumas are critieal to the success of this MOA.
For this reason, the sipatory agencies will wort cooperatively at the field level to:
1) achieve interagency COIlCIUTCDceon mapping CODventiOJlSused by SCS for wedand
deliDeauODS011 agricultural lands, 2) provide EPA aDd Corps prop-ammatic review of
SCS detineatioDl, aJld 3) certify wetJand.d~eatiOlll in acoorcIaDcewith Section
1222(a)(2) of the FSA. as amended. The foDawfD, sectioDs describe the procedures that
will be followed to accomplish these objectives.

A MAPPING CONVENTIONS

v. PROCEDURES

IDmakiDgwetland deliJleatioDS.,the agellcies recognize that discharges of dredged
or fill material that are not authorized under Sectiau 404 C&IlIIoteliminate Section
404 jurisdiction. and that wetlanck that were COIlVCrted as a result of unauthorized
discharges remain IUbject to ScctiOD 404 rcpJadoD.

L.').
D
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B. DELINEATION PROCESS REVIEW AND OVERSIGIIT

1. 1bis MOA .tmphasizes the nced to cDlUre consistency in the manner in -)
which wetlands are identified for CWA and FSA purposes, and provides a 0
number of mecbanisms to increase meanmgful interagency coordiDatioD
and consultatiQDin order for the age.acies to work toward meeting this
goal. In this regard, the agencies believe it is aitic:al that efforts for
achieving coDSistencybe carefully Dlolli1Ored aDd evaluated. Consequently.
this MOA establishes a monitoring and re1fiewprocess that will be used to
provide for contiuuous improvement in the wetland delineation process
specified in this MOA.

2. EPAwill lead the sigaatory agcades in establishing interagency oversight
teams at the &tate level to conduet period:fc reriew ofwetland delineations
conducted under the provisioDSof this MOA. These reviews- will include
defiDeations done by SCS pursaaut to SeetiODS IV.A, IV.B, and lV.e of
this MOA and deliDeatioDS dODeby EPA or the Corps putSuaDt to Section
IV.K. of IbisMOA. These reviews also will iDelude changes to wetland
delineations resulting from the SCS appeals process. as weD as
disagreements regarcling aUocatioa of responp'bmt,. These reviews will
occur, at a mjnimum, 011 a quarterly basis for tbe lint year, on a semi
annual buis for the seccmdyear, acl &IUIuallythereafter. In additioD, a
review will be iDidated whenever ODeor Dlore of the sip.tol)' agencies ..
believes a sigDjficaulissue Deeds to be addressed. De purpose of each
review will be to evaluate .the accuracy of an appropriate sample of
wetland delineations. When feasible, this will iac::lude actual field
verifications of wetland delineatioas. Should the iDtcragency ovenight
team identify issues regardiDg implementation of this MOA or wetland
delineations conducted under the provisions of this MOA, the team will
work to resolve those issues aad reacb .greemeat 011auy Decessary
corrective acDODI. Each review. and any Deces&i'1)' corrective actioD.will
be documented in a report to be distributed to the sipatol)' agencies'
appropriate field and Headquarten officea.

3. In situations in which the iDteragency oversight team identifies and repons
unresolved issues concemiDg wetJaad delineatioas conducted UDder the
provisions of this MOA. including chaqes 10wedaud delineations resulting
from the SCS appeals process, the Headquarters offices of the sigualOry
agencies will wonnally review the issue and wort to reach agreement on
any nec:cwny corrective aenoas. 'Ibis informal process notwithstanding.
the EPA Regional Administrator or the Corps District Engineer may, at
any time. propose to desiguate a geographic area as a -special case".
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4. Similar to the tenDs of the current Memorandum of Agreement between
the Department of the Anny and the EPA Concerning the Determination
of the Geographic Jurisdiction of the Section 404 Program and the
Application of the Exemp1ioD.~under Section 404(f) of the CWA. the EPA
Regional Administrator or the Corps District Eogineer may propose to
designate a ,eographic are~ or a particular wetJaDd type within a
desipated geographic area, as a special case. A special case may be
designated oaly after the interagency oversight team (EPA, Corps. SCSI
aDd FWS) has reviewed the relevut issues and been unable to reach a
consensus on BD appropriate resolution. Special c:ases will be designated
by an easily identifiable political or geographic subdMsioDt sucb as a
township. COUD1¥, parish. state, EPA Region. or Corps division or district.
and will be marked on maps·or usiD& some other clear format and
provided to the appropriate EPA. Co~ FWS, aDd SCS field offices.
Proposed desipatioDs of spec:ial cases will Dot be effective uDtil approved
by EPA or Corps Headquarters, as appropriate.

S. Upon proposing a special cue, the EPA Regional Administrator or Corps
District ~gineer. as appropriate, wiD notify the appropriate SCS State
CoDSel'YatioDistinwriting. FoUowmgllotification of the proposed
designatiOD, SCS will Dot mate wetland delineations for the purposes of
CWA jurisdicdcm withiD the proposed special ease for a period of 20
working d.,. from the date of the Dotification. SCS may proceed tomalee.
wetland delineations for CWA pu!pO&CSin the proposed special case after
the 2O-day period if'the SCS State CODSelWtiODisthas Dot been notified by
the EPA RepouI Administrator or Corps Distriet Engineer of approval of
the proposed 'JIecial case designation by EPA Headquarters or the Corps
Director of Civil Works, as appropriate.

6. Following approval of the proposed special C3Sey the Corps. or EPA as
appropriate. will mate final CWA wctJand de.catioDs in the special case
area, rather thaD SCS. In addition. the referring field office (i.e., either
the EPA ReponaJ Administrator or Corps District Engineer) wiD develop
draft guidance relevant to the specific issues raised by the special case and
forward the draft guidance to its Headquarters office. The Headquarters
office of the a,ency which designated the special case will develop final
guidance after consultingwith the Signatory agencies' Headquarters offices.
EPA concurrence will be required for final guidance for any special case
"4esignated by the Corps. Special cases remaiD in effect until final guidance
is issued by the Headquarters office of the agency which designated the
special case or the desigaatioD is withdrawn by the EPA Regional
Administrator or Corps District Engineer. as appropriate.

)
D

D
,
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As part of the certification effort, sa will establish priorities to certify
SCS wetland dcliueatioas. Inadditioo to responding to requests from
iudMduallandowDCI'S who feel their origiDaJ wetland detenniDatioDSwere
made in error, SCS will give priori1¥ to certifying those wetland
delineatious where at least two of the four sipatoJy agencies represented
on the interagency oversight IeaID CODVcucdpUl'SlWlt to Section V.B.2 of
this MOA agree that SCS wetland deliDeatioDSin IIparticular area, or a
generic class of SCSwetlaud dcliDcaUODSin a particular area, raise issues
regarding their KCllracy based on current guidance. These priori,¥ areas
will be identified ollly after mappiDg COIlveutionsare agreed upon pursuaDt
to Sectiou V.A of this MOA Identification of these hip prioriI)'
certification needs shall be made at the level of the SCS State
Conservationist. FWS Regional Director. EPA Rcgional Administrator.
and the Corps DisUict Engineer. Following identification of these high
priority certification Deeds. the SCS State Coascrvationist will immediately
DOtify the affected laudowuer(s). by letter. that the relevant SCS wetland
deIiDcations have been identified as IIbigh priori1)' for being certified
UDderSectioD 1222 of the FSA. Ia ~tioD. the notification will inform
the landowaer that while previous wedaud dclineatiODS remain valid for

3.

1. Section 1222 of the FSA, as amended by the Food Agriculture
ConSClVaDonand Trade Act, pnJYida that SCS will certify SCSwetland
delineations made prior to November 28. 199o. ne iDtent of this process
is to ensure the accuracy of wetland deliDeatioDsconducted prior to
November 28, 1990, for the purposes of the FSA. 'Ibis certification
process also will provide a useful basis for establishing reUaoce on wetlaud
delineatiollS for CWA purposes. AD certificatioas done after the effective
date of this MOA that arc done using mappiDl convcalions will use- the
agreed-upon mapping convcutioDSpursuant to Sectiou V.A of this MOA.

2. Written SCS wctland dcliDcatiODi for lands identified in Section IV.A of
tJiis MOA couductecl prior to the effective date of thiS MOA will be used
for pulpOSOSof establishiDJ CWAjuri&dictioD. subjecc to the provisfous of
Section V.c.3 below. If sum sawetlaad delineatioDS ue- sabSCCfUcntly
modified or revised through updated ceJ1ificatiOD, these modifications or
revisions will supersede thc previous dcli:lleatiODS for putpOSeSof
establishiD8 CWA jurisdictiOll._ W.riUeasawetland deliDeatioDSfor lands
idcatificcl in Sec:tious IV.Band lV.e of this NOA cooducted prior to the
effective date of this MOA will require coonfiDatiOliwith thc Corps. er
EPA as appropriate. before be!Jlg ustd for pwpases of detenDiDiDg CW~
jurisdietioD.

RELIANCE ON PREVIOUS SCS WE11..AND DELINEATIONS FOR CWA
PURPOSES

c.
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2. "The iDterageacy wetland cleliDeadoa trainjng will addreu agenC)'wetland
delineation ICSpODsibilitia as defiued by this MOA, including SCS NFSAM
wetland deliaeaticm proccclures.

3. Fieldoffices of the sipatoJy ageDcies are eacouragecl to provide
supplemental iaterageacy wetland delineation traiDing (ie., in addition to
that required illparagraph IV.E), as aeaosyry. 10 prepare SCS field staff
for makiDg SectiOD 404 wetland deliDeatiaaa. For traiain, OD the use of
the 1987 Corps Wedand DeliDcatioDManual, such supplemental training
will rely 011 the ttaiDiD, matcriall used for thc Corps deliDealion training
program and wiD provide au equivalent level of iDstnac:tiOD.

scs, inadclidOD to FWS-884 EPA. will caatiDue to participate in the
interagency wetland deUneatiau trainiDg. spoDSOI'ed by the Cozps, which is
based on the .IIICSt aureat mmualusecllO delineate wetluds far purposes
of Section 404. Completiaa of this training will be a prerequisite for field
staff of aU sipatoJ)' ageDcieswho delineate wetlands on Don-agricultural
lands usiDg the 1987 Corps Wetland Delineation Manual

1.

Landowuers for whom SCS mates wetland deliDeatioDSfor either Swampbuster' or
Section 4()4.wiD be afforded the apportuDif¥ to appeal such _tImd delineations
through the SCS appeals process. .In circumstuces where aD appeal is made aDd
the State ~~0Dist is CODSideriq a cbaDle ill the ariPDai detiDeadoll, "the
State Consenadanist Will notify the Corps District EDgfaeerand the EPA
RegioDai AdmiDisIrator to provide the oppollllDif;y far their partfcipatioa and
input ODthe appeaL FWS also will be coasalted coasisteat with the requiremeats
of current reguJaticms. The Corps aDd EPA resave the riPt, 0Jl a case.by-case
basis, to determine that a revisccI dcUacation resultiDg frOm aD appeal isDot valid
for purposes Of Sodiar. 404 jurisdicdOll.

E. TRAINING

APPEALSD.

." .

purposes of the FSA until certification or certific:atiOD update is completed.
the lanclowaer wiD need to coataDt the Carpi before proccediDg with
dischaqes of dredged or 6IJmaterial 1biscommunication by thc
laDdOWDerwiD euabIe the Carpi to review the wetlaDd delineatioD to
establish whether it caD be used for pu!pOSeSof CWA jurisclictioa. The
SCS State CousemdODist will illitiate, within 30 calcDdar days of
landowner Ilotificatioa, corrective measures to resolve the wetlaDd
delineadon accu.racy problem.

D
\
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B. NothiD.&ill this MOA is intended to dfmiD' .... modify, or otherwise affect
statutory or regulatory authorities of uy of the signatoly agencies. AD formal
guidance interpreting this MOA and background materials upon which this MOA
is based wiD be issued jointly by the agencies.

•

J\. The policy and procedures contaiaed witIdD this MOA do Dot create any rights.
either substantive or proceclural, enfonxtablc by aD)' party reprdiDg aD

enforcement action brought by the United States. Deviation or variaDce from the
administrative procedures included in this MOA will Bot CODStitute a defense for
violators or others coucerned with auy Section 4(M enforcemeut actioD.

VI. DEI1NmONS

A. "Coordjp.~tion· mea.u that SCS will coatact the Corps. or EPA as appropriate, ")
and provide an opportuuitJ for review. comment. aud apprcwal of the findings of
SCS prior to mating a fiaal deliueatioa. The Corps. or EPA u appropriate. will 0review the proposed deliaeatioD and rClpOlld to SCS reprdiD, its acceptability
for CWA SectiOD4CWpurposes within 45 clays of receipt of aD necasiU)'
informatiOll. SCSwiD not is&uea final deliaeation uti] agreement is reached
between SCS and the Corps or EP~ u appropriate.

B. ·CoD&Ultatiou'means that Scs. consjsteDt with cuaeat prorisioas of the FSA.will
provide FWS oppol1wait¥ for full pu1ic:ipatiOD iD the actioa beiD& taken and for
timely review and COIDIDeDton .0.fiactiJlSSof SCS prior to a fiDaI wetland
detiDeatioD PUlSUBDt to the n;quiremCD~ of the FSA

c. A "wetland deliDeatioll·is any detenDiBation of the presence of wetlands and
their boundaries.

D. A -special case" for the purposes of dds MOA refea to those leographic areas or
wetland 'Weswhere the Co!ps or EPA wiD mate filial CWA wetland
deJineatiOllS.

E. ·Sigaatozy agencies" mealS the EPA and the Depumleats of Army (acting
througll the Cmps), Apfculturc (acdDg duough SCS), aud Iaterior (acdDg
through FWS).

6F. ·USDA program partic:ipant' meaDSindividuallaadownen/operators eligible to
receiYI: USDA program benefits covered under 11tIc XU of the Food ~ri1J Act
of 1985. as amended by the Food, Apiculture, Conservation and Trade Act of
1990.

VIL GENERAL
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Implementation of Wetlands Delineation
Memorandum of Agreement in San Francisco Bay (1-

6-94)D

Subsection 6a

PART IV - MEMORANDA OF AGREEMENT
D
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Recognizing the need to minimize duplication and
inconsistencies between Food security Act (FSA) and Clean Water
Act (CWA) wetlands programs, our agencies have entered into a
Memorandum of Agreement (MOA) on January 6, 1994, that makes th~
Soil conservation Service the lead federal agency (or delineatinq
wetlands on agricultural lands. We are committad to the

Marvin L. Plenert
Regional Director( Region I
Fish and Wildlife Service

TO: Harry Seraydarian
Director
Water Management·Division
Environmental Protection Agency, Region IX

Calvin Fong, Chief
Regulatory Branch
u.s. Army Corps ot,Engineers, S~ Francisco District

Henry Wyman
Actinq state Cons~atlonist, california
Soil Conservation Service

D

SUBJECT: lDiplamentation of':wet1ands Delineation Kem~ru4W1'of
Agreuont in San ~anc~ •.co Bay

FROM: R01Hart: B. Warl,ed, III
Director -, "'
Office of Watlands, ocaan:a, and WatersHed
~v~DIlen~ Prot~~~~~ ~ ,
Michael L. Davis y~~~.
ASsistant tor Requ~,atoxrAff.ira

-, offica of the Assistant· SecretUy .
of the Axmy (Civ!l,Works) .

Department· of the Army .

P~ul J~,. Chi~f' ~:....~ ~ ~~s .
soil COnservation'servIce. . .

, Depaz:mant ~ ,AtjrLcul.~. -:-L? fi /.
~chae1 01. sptaS . ,~.,;, ~
. Asai~tant Dinctar. ~or"~[09ical Services .

Fish andWildlife Service

January 6, 1994

...._
.' .D
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RecOgnizing ~ese difficulties, we have aqree4 that it would
be·inconsistent with the objectives of the KOA for SCS to.take
the leae! in mald.ngCWA wetlands delineations on agricultural
-lands in the San Francisco Bay area until EPA aneS the Corps can
resolve these outstancling legal, technical and policy 'issues. .
~herefore, .the San Francisco Bay area vill be the sole area where

.the Corps an4 EPA wUI retain respOnsibility tor ClfAwatland
jurisdictional delineations on all lands, including agricultural
lands, until such ~i.me that the HOA'. signatory agencies have
resolved the San Francisco Bay area'.·jurisclictional issues and
it would be appropriate· to lIIakescs the lead agency for making
wetland delineations on lancSs identified iD paragraphs IV.A., B.,
and C. of the MOA. That is; '~or this 1ntar~ period, paragraphs
:IV. A., B., and C. of the KOA vill not apply to the San Francisco
Bay area. This interim actiPn does not affect SCS'. ability to
continue to make wetland delineations tor the purposes at the FSA

.in the San Francisco Bay arcaa. Moreover, consistent with the
MOA, the agencies will fully coordinate all wetland delineations
for the purposes of the CWA or the FSA.in the San Francisco Bay
area prior to making those delineations final in order ,to ensure
consistency to the fullest practical extent. ~h. agencies will
develop local procedures to provide for coordination in making
wetland delineations during this interim period. Tho agencies
will also coordinate in the San Francisco Bay are consistent with
the other provisions·of the MOA, such as developinq mapping
conventions, certifying delineations, training ancl so forth, to
ensure the goals of the MOA are achieved.

It is important to note that the need to maintain the corps
and EPA as the lead agencies for making wetlands delineations in
the San Francisco Bay area at this time is based, in large part,
on.the unique history of the Bay. For example, it .is estimated
that over 2,200 square kilometers of tidal marshes once existed
in the San Francisco, San Pablo, and Suisun Bays, and that
approximately 95t ot these wetlands hav~ since been destroyed by
various activities; leavinq today only 125 square kilometers of
tidal marsh. During the late 1900'S and early 1900's, extensive

. However, as you are aware, ·the Anly corps ot Engineers
(Corps) and the Environmental Protection Aqency (EPA) have
historica~ly encountered siqnificant difficulty in making.
jurisdict10nal determinations in the San Francisco Bay area for
tbe purposes of cw.A Section 404 and section 10 of the Rivers and
Harbors Act ot 189'. The.. difficulties have involVed
contentious debate and litigation concerning questions of
historical navigation; ef~ects of constructed d~k.. on
jurisdiction, and the relationsbip between section 404 and
Section 10 jurisdiction. ,. . '".

.' .

underlying principles o~ this new MOA, and look forward to
workinq with our new partners to make our wetlands programs more
fair, flexible, and effective. .'.
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areas within the San Francisco Bay system vere diked to
facilitate agricultural actIvities and salt production.
Moreover, much of the·arg' oriqinal1y d,ikedtor qrazinq, pasture
and cropland has been subsequently cunverted to solar evaporation
ponds for salt production. ..

In addition, many of these diked a~eas are st!ll below the
mean hiqb tide line today and retain watlancl characteristics.
Factors affectinq the. wetland character or ~e&Q diked areas
include current land usa, condition of the dikes, elevation,
exposure to·tidal exchange, freabti&~r input f~.pondiDg of
rainwai:er,and aecU,.eDt salinities. These ~actor.directly
affect bydr.alogy, salls anetvegetation characteristics which, in
turn, directly influence the tecbnic:ai considerations required to
determine the presence of wetlands under the CWA.

!'hase. factors i !D. c02lJ)inationvi th numerous policy
considerations that are relevant to the d.~erm1nation of cw.A
jurisdiction, have a180 pre.ented·difficulties in determininq
jurisdiction in the San Francisco Bay area.. For example, EPA and
corps CWAimplementing regulations detine "waters or the united
stat'as" to include all vaters that, are.currently used, or vere
used in tbe past, or may 1)8 susceptil:»le to future use, in
interstate or foreign Qammerce, including areas subject to tidal
influence. CWA jurisdiction over-_tars of the United states"

malso explicitly inclu4e. w~ands adjacent to.vaters that ware,
are, or are susceptib~. tor Wle 11\ interstat~~9r foreign
comaerce.. Coincidentally, the COrps J:'e9Ulationsdetining the
scope of waters unclerthe jurisdiction of Section 10 of the
Rivers and H~rbors Act use~ almost identical languaqe, leavinq
.the Corps almost always in·the position of cletermininq .
concurrently the scope'of federal jurisdiction in the San
Francisco Bay area under both programs. FUrther, historical
tidal influence over broad areas in tbe San Francisco Bay area,
past and current land use patterns involving aqriculture aqd salt
production involvinq interstate commerce questions, extensive
diking 'and other hydrological modification that affects tidal
reach and influences adjacency determinations, are a few of the
practical policy considerations that, complicate virtually every
jurisdictional determination under both the CWA and the Rivers
and Harbors Act in the San Francisco Bay area.

The difficulties associated with making jurisdictional
determinations in the San Francisco.Bay area have made this issue
one that has also been subject to numerous legal challenges~ One
recent case finally decided in the Ninth Circuit Court of Appeals
explicitly considered federal jurisdiction over wetlands and
isolated ponds in San Francisco Bay area (Leslie Salt Co. v.
United States, 896 F.2d 354, ~. denied, 111 S. ct. 1089
(1991). This case provides a clear example of the extensive and
complicated technical, policy and legal factors involved in San
Franci~co Bay area jurisdictional determinations. In reaching

D
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6~.

Representatives :tJ:01Il 'the four H~quartera officeS will
immediately initiate conversations with.you to defiDe ~e exact
qeoqraphic scope of those areas of the San Francisco Bay where,
on an interim basis, the corps ancl EPAwill retain responsibility
~or CWA watland juriacS1ct1on~~-claliil-.tiona.1'hes~ope vill be
defined ))y easily identifiaJ:)le bounclaJ:iesto anaure rull publiC
understancUng. Walook forward to working v1th you to minimize
problema a•• ~iate4 witb this i~sue &Cd to' resolve the
outstanding jurisdictional question.'" as expeditiously .s possible
so the BOA !=aD 'be ~lly implemented in tb~ San Fran9Isco Bay
area. .

The aqancies vill need tQ continue to coordinate 1ft an
effort to clarify the crit:eria fo~«etermininqjurisdiction over
waters in the San Francisco Say area. A number ot ~ical and
'policy issuesvill need to be fU1~ar el~itied in ~e context at
existinq' regulations and case law and as we expamS our: scientific
~d~rstancU.Dqof the UDiqu.ephysical, ch.. 1.calara4 bIological
characteristics of SanFrancisco.Bay area wetlands. once these
issues are resolved, the KOAwill be tully impleaante4· and the
SCSwill assumethe lead ~or making'Wetlands delineations for
lands i4enti~ied in paragraphs IV.A., 8., .and C. ot. the HOA'in
the' San Francisco Bay -area. . . .. . . ~~ .

ita decision, the court considered ·issue. involv!n9 the
de.onstration ot federal interest under the cona~itutlon's C-
cOlDDlerceclause" technical.questions involvinq the presence of
vegetation "under noraal circumstances,· and poligy 0--
considerations atte~tinq juriSdiction over create~ and man-made
waters.
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. . .
federal programs to' protect the Nation's wetlauds have beeD the focus of CODSiderable
CODttovClS}' in recent years. Much of the aaentioD focused UPODthe 1989 IDterageDCYWellaods
Delineation MlDual (1989 MaDual). The 1989 Manual was prepared joiDdy by lIle u.s. ADDy
Corps of EugiDccrs (tbe Corps). the Environmental PrOtectiODAgency (EPA). the FISh aDd
Wildlife SelVice (FWS) of the Department of the Interior. and the Department of Agriculture's
Soil Conservation Service (SCS). It was developed in response to criticism that Federal agencies

n.A DMSlVE DEBATE

. . .
Notwithstanding the importance of wcdaDd resources, cffmts 10 pIOtcCI wetlands have caused
CODSidcrablecontroversy. It is estimated that 7S pcn::cut of the NadoD's wedaDds ill the lower
48 States arc located ODprivate propcny. It is. therefore, imperative 10 ~pJzc aDd CODSidcr
fully lIle impacts of wetlands protectioD policies au iIIdividuals who OWDwctlaad property.
Statuto!)'. regulatory, ud policy objectives should be acx:omplishcd ill • maDDer that avoids
UDDCCCSsaey impacts UPODsuch laDdowuer5.

Given the cavUoDDlCDtal and ccoDomic significance of wedlDds, abe alarming rate of wctlmds
loss, ad conCCIDS for private landoWDCIS. the Interagency Working Group OD Federal Wedmcls
Policy began developing a comprehensive paelcage of iDitiadves ill June. The policy positiODS
CODtainedin Ibis paper stroDgly supporclhe effective protectioD ad rcstomtiOD of the Natiou's
wedauds, while advocating much-needed IdOIlDS to increase the faimcss ad Oexibility of
Federal regulatory programs.

.
The NadOD's wctlmds perform mmy fuDCliODSthat ~ impoltaDt 10 society, such as improving
water quality, rcc:bargiDggrouadwatcr, provicIiDgDatura! flood CIODtrol,ad supporting a wide
variety of fish, wildlife and pImts. The CCODOmie importaDce of wedaDds to commcrc:ial
fisheries aDd rcc:n:ati0Dal uses is also CDOrmous. 1bcNation has lost Deady half of the waJ.uid .
acrage that czislcd in the lower 48 Slates prior 10 European settlement. 1hcNatiOD's well_Dds
coadDue 10 be lost at • rate of hundreds of tbousIDds of acres per year due 10 both humID
accivity md natural processes. "Ibis CODtinucdloss occurs at p:aI cost 10 society.

The CiDton AdminisuatiOD is proposing _ c::om~ClJSive package of improvemeuts to the
Federal wedaDds program that reOCdS a Dew broad-based CODSCDSUSalDODJ Federal 8&CDcics.
For years. many have argued that the Federal go"!cmmc:nrbadly Deeded 10 improve its .wetlaadS
program 10 make it fairer amt more effective. But for 100 10Dg, 'CODtndicaOl)' policies from
fcucti", FcdcrII agcucics have blocked progress. c:n:atiDg UIICCItaiDty ad CODfusiOlL 1bis
wctJlDds pacbge reflects a shaIp bleak through the past gridlock caused by waning Federal
aaCDcics and CIODWDs• ballDccd. c:ommOD SCDSC. workable set of improvcmc:Dtsthat will make
the program simpler, fairer, better coordiDatcd wj~ state md local efforts and more cff~e at
protcctiDg wctl'Dds. .

L INTRODUcnON .

PROTECI1NG AMERICA'S WETlANDS:2
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After listening to this broad lUge of interests, the working group began its policy deliberations
by establishing the following five priuciplcs that serve as the framework for the Administration's
comprehensive package of wedands refonn initiatives.

The working group sought the views of a broad DDge of stakebolders n:prcscutiDg aU
perspectives in the wetlands debate. For example, the working group bas received presentations
that have included: a bipartisan group of eight members of thc u.s. Congress; rcpf'CSCDlativesof
Stale and local government; cDvironmentaJists; the development commUllity; agricultural interests;
scientists aud others.

The Administration convCDedthe Interagency Working Group ODFederal Wetlands Pollcy in
early June with .the goal of developing a package of CiDtODAdministration initiatives to break
the deadlock over Federal wetlands policy. The group bas been chaired by t1leWhite House
Office on EDviroDlDental Polley and has included the participatiOD of the EPA, the Almy (the
Corps of EDgiDcclS),the Office of ManagemCDtand Budget, and the DcpartmCDtsof Agriculcurc,
Commerce, Energy. Interior, Justice, and Transportation.

m. THE INTERAGENCY WORKING GROUP ON FEDERAL WgJ'LANDS POUCY

~ ,,'"
As both sides voiced their strongly held opiDiODS, the debate over FcdcraJ wcdaDds polley
became iDaeasiDsly divisive. The opposition ihat developed to both the 1989 and 1991 MaDuJIs
dcmoDSttated the pollcy deadlock that had developed. Wetlauds polley has become one of the
mOStconb'OVcrsiaICllviroDmCDtaIissues !aciDgthe FcdcnI govcrmDcut. just as Congress embarks
upon the reauthorization of the aCIDWater Ad.

But rather thaD alIcviating conccms about iDcoDSistCDCY,the 1989 MaauaJ only further fueled the
controversy. Critics daimed that the 1989Manual represented a major expansiOD of regulatory
jurisdic:tioDwithout opportunity for public participation. In 1CSpODSC. the Bush AdmhUstmtion
embarked upon a doscd-door effort 10 RVisc the 1989 Manual. 'Ibis process resulted in the
IcdmicaUy flawed 1991 MaDUal that wouid hz'Ve cb.mIatically aatd iadclc.r4ibly reduced the
amount of wetlands subject to procediOD. The pzoposed 1!;91Manual eeaeratcd WCD furtber
controVClS)' aDd resulted in eYCD peater polarizatiOD of the debate on Federal wetlaDds poUcy.

In addition to assailing tbc 1989. Maaual, aides of Federal wedaDds regulatory progi'ams .
effectivcly characlerized those pmgrams as UDfair. iDfIexiblc. iDcoasistCDt, and coafusiDg.
Supporters of wctlands protection RSpOnded- with equal effct"tivCDess- by cmphasiziDg the
environmental ad CCC?nomicbenefits associated with protectiDRthe NadOD's wc:daDds.

were Dot using a single set of common procedures to ·deliDeate· - or ideDtify - wetlands
under the jurisdiction of programs administered by these agencies.

3A FAIR, FLEXIBLE, AND EFFECI1VE APPROACH')
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• Toamrm ItscommitmeDt to coDSemag well.Dds raouras, Ibe AdmlDlstratiOD
will issue aD Executi'feOrder embradDg the laterlai coal or DOoyeralillet lossoflbe
NadoD's rema.a.ag wetlaDdsresearee base. aad a long-Ierm goal of IDcreasingthe
quality aDd quaDtlty of Ihe Nation's wenaads;

The reform package IDeludes the rollo"log IDitiatiyes:

BuDding upon these prinCiples, the working poup has developed a comprchCDSivepackage of
initiatives thatwill significandy ~fonn Fcdcral wcdaods policy. whUe maintainiag protcction of
this vital DahIral ~urcc. 'Ibis package iDcludcs JCguIatoJy ~forms aDd iDnovative, UOD
regulatory policy approaches; it includes admiDisttadvc adiODSdUllwill takc effect immediately,
ad Icgislativc rcCOIDDlCDciatioDSfor Cougrcss to consider during the.reauthori22ltion of the aeau
Water Act. Thc CiDtODAdministration looks forward 10wortdDg dosely with the Congress to
implement this DCW approach to Federal wetlands polley. In addition, the AdmjniSbaioD will
csrablish an oagoing intCRgCDC)'worting group. to be c:baircd by thc Office on &lviromnental
Policy, to monitor thc implcmCDtatiOD of the iDitiativesCIOntaiucd ill the rcform pickage.

v. A COMPREHENSIVEPACKAGE OF REFORMS

S) Federal wetlaDds policy should be based UpoD the best sciCDtific information available.

4) lbe FcdcraIgovCrDlDcntshould ~ parmcrships with State, ThDal, ad local pvcmmCDts,
the private sector and individual dtizclls and approach wcdaDds protection and rcstorati~ inaD
ccos)'Slemlwatcrsbcd CODtmj and .

2). Regnlltmy progrmDS mUSC be efficiCDI, fair. flcxlble. aDd pmtiCCllble. ad must be
admjnjstcJcd ina manner that avoids 1IDDCCCSSII)' impacas upon private property adIbe~pIarcd
public. and minimizes those effccu that CIDDOt be avoided. while providiDg cffec:dvc ptOCecticm
lat wcdaads. Duplication amOD) regulatory agencies mUSCbe avoided aud the publlc must bavc
a dear ~ of segulatory ~mCD!s and.various I&CDC)' JOles;

3) NOD-regulaeor)' projramS. such as advaace planning; ·wedmds JatoradoD, iDvcntory. aDd
. research; aDd publiclprivate coopczativc cfCons must be cucourapd 10 ICduce the Federal
lovernmcnt's reliance upon ~guIalory programs as the priDwy means to· protect WdJaDds .
~ IDd 10 accomplish long-1CIDlwedaads ,.ms; .

1) Thc Oiaton Administration supports thc'interim goal of DO overall aet loss of the Nation's
JCmaining wetlands, and thc long-term goal of i.aaQsing the qualily and qwmdly of thc Nadon's
wcdauds I'CSOUI'CC base; .' .

IV. DVE PRINCIPLES FOR FEDERAL WETlANDS POUCY

PROTECIlNG AMERICA'S WETlANDS:4
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• To pro't'lde efredJ't'e iIleeotJves for f.armers Co restore weUaads ODtheir property,
the AdmlnistratioD "m coodDue Co support IDerased fuadIDg for ClaeUSDA's
WenaDd Rese"e Prognmi aDd

• To reduce the CODDiet thai ClD resul't between wetlaDds protectioD aDd
developmeDt "beD decisloDS arc made on I permlt-by-permlt basis, the
Admlalstratlon strongly supports IDceDtiveSfor States aDd locaUties to capge ill
watershed plaDDmg;

• To Increase ClaepreclfctabDlty aDd eD't'iroomeDtal eft'ectJveaess or the CUD Water
Ad regulatory program aDd Co belp attaID liIe DO o't'eraU Det loss goal, Ibe
Administration endorses the use or mlliptioo baDkr,

• To' ensure conslsteDCY lad fairness, the Arm)' Corps of EagiDeen, the
Euvlronmeotal Protectloa AgeDCY,the SoDCoDSenadoD Se"Ice, aDd the Flsb aad
WllclJlfe Se"lce "OJ IU use the same procedures 10 Ideotlfy wedlad aras;

• To emphasize Ibat all "edaads are DOtor equal yalue. 1esterda, EPA aad the
Corps Issued guldaace to Beld starr blghlightlD& the BexlbWty Chat exists 10 appl,
less Ylgorous penalt re't'ie" Co small projects with mlaor CD't'iroameDtal Impacts;

• To dose • loophole Chat has led to abe deeradatioD aad destnldloD or "etlaDds,
)'esterdaJ the Corps aad EPA Issued a fIDaI regulatlOD 10 duffy the ICOpe or
activities" replated UDder the Ceao Water Act;

o , •)

• To mereue faIrness III CbewedaDds permlttJag process, the Corps will establish
aD admlDlstntin appeals process 10 that IaHoWDen caD seek l"eCOunemort or
golDg to cOurt;

.. To luerase falrDesS aad eMcleocylll the "etIaDCIS permiUlac process, abe Corps
wIiJ est~bllshdcadUDesfor "elIaods permlttla& dcdsloDSUDderthe Oean Waler Act;

~ To l"educe uacelialDty for AmericaD farmers, ,esterda,li1e Corps aad £fA Is:nM=d
a final regulation easuriag .....t approma.telJ 53 mDUoa acres of prior CODYertecI

•. .. cropland - areas "hlch DOlonger ablblt wetiaads charaderlstJcs - will DOt be
subJcd to !,etlaDds regulatJODS;

• To reduce duplfcatJoa aad iDCODSisteDcylor Americaa lanDers, Ibe SoD
. CoDSelfttioD Semce ,,01 be Claelead Federal "CJ respoaslble lor IdeatifJlal
"etlaDds oa agrlcultunl laads UDder both die Ceaa ~a!er Act aad ClaeFood
~ricy~ .

5A FAIR, FLEXIBLE, AND EFFECI1VE APPROACH
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.Dt Adoption of lUIA,ptIIls hocus WitbiD ODe year, the Corps wDI develop an
admiDistrative appeals process ander the ScdioD 404 ICplatoIy program. 1bc ~,
which.wiIl be implcmcarcd' Iller • public nalematms. d be ~pcd to allow for
~ve appeals of the Corps' detc:nnmatioD dlat it has rcplacory jurisdiction OYer
a particular parcel of property, permit denials, and atlmillistrative pcoaItics. 'DIe process
will allow third parties 10 participaac in appUcane appeals of pennit dmials aDd will
require that applicants exercise their right 10appeal before iuiriating jucticiaI actiOD. The
AdmiDistratioD will strollgly support the additional personnel aDd fuDding aecessary 10
implement successfully the appeals process.

Admlnktndon Position: 1bc CintOD Ac:ImbIistIation believes that· die .Federal
M ~ - ".

govcmmCDChas a IapOlisibUity to the public 10 CODduct such replatozy prosrams ill a
m"""'Z that is efficiCDt, rcspoDsivc: IDd fair. 1beref0R, Ibc AdmiuisIutiOD supports the
fol1owiDg ICfonDS thaiwill. reduce the impacr of regu1atiOJl.on thc public, whIIc meetiDg
our objectives 10 piotC:ct wetlands:

.Dltulliiau fDr Pe_nniIktiDn Within ODeyear the Corps will mocnrY its regulations.
duougb a public nalc:makiDg process. 10 establish regulatory dcad1iDcs for rcaChiDg
decisions regarding pcrmiC applicatiOllS. The regulati~ will gCllctally KquUe the Corps
to reach pennie decisions within 90 days from the date of isswmcc of the public mticc,
unless precluded by other Jaws. such -as the Nadoaal &1viroDDlcutai Policy Act. The
AdmiJUstratiODwill stroDgly support the additiOllll persoDDc1. ad fundiDg DeCCSAI)' to
meet Ihesc dcadliDcs for permit acdOll.

Issue DdIaItJoa: The program that regulates wctlaDds UDder Section 404 of the aCIDWater
Act has bcc:n criticized as being slow, unpmfictablc.aad UDfair. For czamp1c. if.has bceD daimcd
that pczmics tab: 100 Icmg to obWD; that wcdaDds deliDeatiODS are lOIIledmcs slow, iDIccuratc,
and iDcoDsistc:Dt; and tbaC it is UDfair tbal the Corps docs DOt provide a process by which
JandOWDelS CaD appeal a jurisdictional dctc:rmiDatiOD or the dcuiaJ of. wetlands permit short of
suffering Ihc cxpcDSC of 10iDa 10CGUn.

"
A. ADDRFSSING lANDOWNER CONCERNS

.
The complete package of refom initiatives follows. (Some iDitiadvcs arc listed UDdct mem Chan
ODeJaeading for the sake of clarity.) By proposing an approach based upoD cffcdivc proccctiOD
ad rcstODdOD of the Nation's wetlaDds. wbile adoptiag much~ reforms 1O..iDcn:asc the
fairness aDd fle.xibiliey of rcgulalory programs. the AdmiDistradOD's rcfOlDl packap offers a.
b'emeudous opportunity 10 movc bcyODd the divisivCDess thai has characterized the wetllDds
policy dchatc ill recent ~ •_ .

• To auala die IODl-term coal or lacreaslag die quaadCJ aDd quality or the N.tJODtS
wed.Dds. die AclmlDlstntJODwW prolDote die RStoradoD orclamageelwetlaad areas
tbroup Y01untar.J. DOD-ftI1IIatOr.J programs._

PROTECTING AMERICA'S WE"l'lANDS:,
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In CODtrast. advance plaDDing, particularly comprehensive pllDDing CODdUdcd on a watershed
basis, offers the opponunity 10 have strong participation by Stale, Tribal. aDd loc:a1governmcots
and private citizeDs in designing and implcmenting specific solutions 10 the most pressing
environmental problems of that watershed. Advance planning generally involves at least the

Issue DefiDitiOD: Typically, decisions affcc:ting wet1ands are made on a projcd-by-projed,
pcrmit-by-pcrmit basis. This often precludes ~ eff~ve ~dcmtioD of the QUDulative
effects of piecemeal wetlands loss aDd degradation. It also hampers thc ability of State, Tribal,
~giona1. aDd local governmcDts to integrate wctlauds conservation objccdves iDto the planniDg.
managemcDt, aDd ~gulatory lools they usc to make decisions n:prdiDg development and other
naruraI resouree issues. This can ofteD result in inconsistent aDd incfficicnt efforts amoDg
ageDdes at aU levels of government. aDd frustration _ COnfusioD among the public.

B. ADVANCE PlANNING AND WATERSHED MANAGEMENT

• ProtnDte YDlunlll11,CDo/HTtIIi't'ePrIllI'IIIIU. With 75 pcrcczdof theNation's Rm.iniug
wetlands in the lower 48 States located GIl privately owaed property. it is. clear that
cooperation with the private sector ill implcmeutatioa of wet1amds protccdon aDd
restoratioD actiVities is critical. Advucc pJlUlDing(see DCXt issue) offers an excelleDt
opponumty to involve the public in IcucraJ, ud pIOpCr1y OWDCIS ill particular. ill
developing and implemCDtiD, wed" proccctiOD aDd JeStcntiOD" plaDs. 1be
AdministratioD will support pIIDn;n, activities that iDcJude ooopcratjve activities with
propcny owners. and will iDcreasc support for programs that usist laDdowuClSiD the
implementation of such plaDs throup n;storation. technical assistance aud iDformatioD
programs.

. .
By requiring bainiDg of Federal deliDeaaOlS, jurisdic:dODll detcrminltlODS CID be dane
mOR accurately ad comisteDdy across the COUDtIy. Byeucourasm, the powth of. pool
of certified private sector wetlands amsultlDts, jurisdic:dODal cictcnniD1tlcms CID be
performed far mo~ quietly than if the job is solely the respoDSIDllityof FcdcraIIpDC)'
pc!'SOnnel. Ia addition, the Qxps will streamljne the process ·bywbJch it CODSidcas and
accepts dclincaticms performed by certified wedlDCk COIISUItaDts•

'. Delineation Trtdninl I11IIICArti/icIItiIm All employees Df Fedc:raI ageucics who
coDduct wedaDds dcliDeatioDS will be required to complete the iurengCDC)' tVctllDds
delillcation traiDiDg program to improve acc:uracy aDd consisteucy ill ddiDeition iD
Federal wetlands programs or have comparable uaiDing ud cxpcricucc. As IppI'Opriatc,
State ad Tribal a,CDCieswill also be eacoungcd to putidplle ill tLc Fedc.ral tn.iDiDg
program. ID addition. by the ax! of 1993, abe COIps wfU propose RgulatiODS for
implcmcutiD, a catific:adon program ~ private leCtor dcUDeatOll.

The USDA already has an appeals process ill place and IaDdOWDerswill be able to appeal
SCS wetiUlds deliDcations through that administrative process.

7A FAIR, FLEXIBLE, AND EFFECTIVE APPROACHD
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• Prtwidelor Gr,at,r Inl'lf'II1iDn 0/MVIlIIc,PltmninllnID 1MS~dion 4D4RqulidD'1
Program. The AdmiDistIation will support efforts to·better mtegrate advauc:c pllDDiDg
mto the SectiOD 404 RgulalOI)' PIOp'UD. iDcIuding appropriate local or waleIIbccI-bascd
categorization frameworks and Rgioualizcd improvelDCDtsto implcmeatadon of the
cxistiDgNationwide Pennit 26 inheadwaters and isolated watClS. Such opportunities arc
apccted to grow as States. Tribes, aDd ~gioual aud loeal lovcmmCDts pmgress on
watershed plaDs, State Wetlands CoDscJvation Plans, and other wc:tlaDcIs-rdllcd plBDDiDg
JkoccSscs. Where Stale. TnDal. RJiODal. or local govcmmCDts JIIve approved walc:rsbcd
plans thai address wetlands. EPA and tbe Corps will give high priority 10 assisting with
the development of atlegorization of wetland ~ for the purpose of Scc:tiou 404~
CategorizatioD approacbes should be local or ~giooa1 illDalUrC. ad !CDed the fuD lUge
of impaClS and funcliODS that affed wetlands wjthin the watersbed or planning area.

.
4dmiDlstrltlOD PosWon: ToCDCOUraIepaler useof comPl~ advaDcc pinning.
particularly. with State, 1iibaJ, re&i9D11.and local mvolvcmcm, m;Id to Idt:JIdfywcdaads
.procec::dou and restoratioD IlCCds, oppodUDities, aDd coaCCDIS, the AdmiDistradOD supportS
Cbc foUowUig actions: • - , ..

• Provid, Incent&a/Dr Sttztu/LtH:tJisto InUgrtIU WGt,r.rAedllllll Wetlan4s Pllmning.
1bc Ccan Wacer·At;t sboula authorize the dcvdopmcat of State watershed protcc:dou
programs. which should include loc:allDd RgioDII iDvolvcmCDtIDeS Fodclal approval of
the Scate procrams. WedaDds sbouId be incorporated into the overaU watershed approach,
with minimum staDdards for wetbmds protecriOD aDd restoraticm pl.ming. Approved
watershed plaDs would RCCive a high priority for tcclmical IDd ~ support for
activities such as mitiptiOD bankine. advance idaltificaticm, ad watershed-based
categorization UDCIet the Section 404 n:gulatory propam. 1bcrc would also 'be •. high
pz1ant)' given. to devdopiD, Propamnildc: GcucraI Pc:apfts that defer to. local RgulatOry
piograms implcmCDtiDg appnwcd watershed pllDs.· ..

• Eiulors, Stat,/TribIIl Wetlan4s CotulfWlliDn PIIuu. Ccm~ should CDcIorsc the
development of Statetniba1 comprcbCDSive wctIaad plaDs, with the goal of IUpponiDg
State and TnDal cffons 10pmtcd and maaage their wcdaDds 1'CSOUrCCS. EPA is c:un=tly
fuuding the devc10pmCDlof 22 State WcdaDds Omscrvation Plaas; CoDgRSS mould
provide EPA the authority to usc its Wetlands Gluts program to fuDd both their
devdopmCDt and implementation .

identification, mapping, aDd pn:limilwy &sscssmcut of relative wetland Cunctioas within the
planniDg arC&.More comprehensive advance planning may idclltify wetlands tbar merit a high
level of prolecdoD and othClS that may be considered for dcvc1opmc:ut.and may also incorporate
werllDds conservation mto overall IaDd USC planning' at the local leVel. Advance plazmiDg CID
provide pater prediCtability and ccrtaiDty to property OWDCIS, devc.lopezs, projecr ~cn. ad
loc:aI govCOUDCDts.

PROTECIlNG AMERICA'S WETlANDS:8
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• PromDt~ VoiuntDty, Coop~rtIIi."tPrognzms•. With ~pproximatel)' 75.pctcent of the
NatioD's remaining wctlands in the lower 48 Scates located on privately owucd property,
it is clear that cooperation with the private sector ill implementation of wetlands
protection and restoration activities is aitical. AdvlDce plBDDing offers an exceUeDt
opponunity to iuvolve the public in geDeral, and propcny owners in particular. in
developing and implementing wetlands protection and restoration plus.. The
AdministratioD will support planning activitics·.tbat iDdude cooperative activitics with
property owners, and will increase support for programs that assist landowuc:rs ill the
implementatioD of such plans through restoration, tcclmical assistance, and education and
information programs.

• Klligation Banldng. Wctland mitigatioD banking refers 10 the restoration, creatiOD,
cnhaDcemeDt. ad, ill certain de~cd circumstaDces, preservation of wct1ads expressly
for the pUlpOSe of providing compensatory mitigatioD in advance of discharges into
wetlands authorized undcr the SectiOD 404 regulatory program. Advance pJaDDingam
be used to ideDtifyappropriate locations for, aDd uses of, mJtigation banks. EPA aad tbc
CoIpS have issued guidance to aheir field staff that darifies the mBDDerinwhich wetl'rids
mitigatioD banking fits in the SectioD 404 regulatory program. CoDgress should c:ndcme
the appropriate use of banking. with environmental safeguards, as a com~tOJ)'
mitigatiOD OptiODunder the SectiOD404 regulatory program, aDd explicitly allow usc of
the State Revolving Fund to capitalize mitigation banks .

, .
• ImprtlV~ NlZIiDnwideP~rmIJ 26 77uoul" RqiDllllliztdlDn. fa order to improve the
implcmeD~ioD of cxistir;ag Nationwide Permit 26 (NWP 26) ill isolated waters IDd iD
headwater areas, the Corps, ill coordination with appropriate fcdcn1. State, aDd Tribal
ageDcies, and with the OPPOnwUty for public DOtice and commcm, will andertake • field
level review of NWP 26 to develop regional dcscripdoDs of die iypcs of walczs. 8Dd the
aature of activities in those waters that will"DOtbe subject to autboriatiOD UDder NWP
26. Advance planning effons that have assessed the fcmcrioDSand values of local isolated
wetlands and bcadwacers, and have coDSidcrcd factors such as cumulative losses ad
scarcity of paniadar dasscs of waters, will be used to facilitate this effort.

• Program1fUllic G~,.~1'tIIP~nnils (pGPs) Under~dion 404. The Corps will issue
guidaucc which spcc:ifics the circUmstaDCCS under which State, Tribal. regional. aDd local
gOVCrmDcutswith existing regulatory programs may assume a more active role hi
wetlands protection· while rcduciDg dupUcation with Fcdc:ral programs. PGPs arc
extremely useful ill rcduciDg UDDcccssary dupUcatioD. bclwceu Federal and DOD-Fcderal
regulatory programs and in 8CDcraUycnhaDciDg the role of State and local lovc:mmCDts
ad of 1Ji;,"ID~ pianning. ill decisioDS reprding wcdallds ad other aquatic 1'CSOC.UCeS.
The Administration recommends thai Congress amCDdSection 404(e) of the Qc:anWater
Act to provide apUcidyfor issuance of POPS, with appropriate CDViroDmcutai safeguards,
for approved State,. Tribal, regional, and lOcal regulatory proJramS.

,A FAIR. FLEXIBLE, AND EFFECl1VE APPROACH
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lhc Administration bas identified a Dumber of actionS that can be taken to reduce the
impact of these two wctlands protection programs ODAmerican agriculture. At thc hean
of this effort is a commitment on the part of all Federal agencies iDvolved '0work close!y
and cooperatively to coordinate their work under these two statutes so as to increase
efficiency. minimize duplication, and reduce inconsistencies between the programs.

AdmlglstraClon Posltiog: Thc AdmiDisttalioo recognizes thc valuablc contribution of
agriculnual producc:rs to the Nation's CCODOJDyand more JCIICI'IlIy to the American way
of life. We also appreciate thc chaJlcnges faced by farmcD as dIcy by to comply with
wcrlands !'Cplalions, as well as other' caviroDlDental ~UcmCDts affecting farm
opcaations. As a result, the Adm.inistration is commincd to CDSUriDg that Federal wetl.nds
programs do DOt place unncoassary RStrictious or burdens OD farmcD aDd other
1Udowucrs, whilc providing uec:essary caviroDmcutal safeguards.

C.AGRICULTURE

Issue DeDaldoa: Two Federal statutes Rgulatc cataiD ..actiyitics in wcdands OIl apicultural ~O
lands. 1bc Food Security AI:1 WcdaDds CoDSCrVation provisioD, which is baOWD as thc
Swampbustcr plogram, is 8dmiaistcred by the SoB ConscrvatiOD Service (SCS) of the U.s.
DcpamnCDt of Agriculture, in consultation with the FISh and Wlldlifc Service of the Departmcot
of the lDtcrior. Thc Ccan Water Aa Section 404 program is adminiSlercd jointly by the
DcpanmCDl of thc AnDy and the EDviroDmcutal Protection Ascocy. American fanncD have at
times bccD subjected to Deedless duplication IIDd frustJatiDg incoDSistcncyin the implementation
of these two staNtcs.

)
I

"o
, "

.. Revise the Executive Otrler 011 WdIIur4s. The existing Executive Order on wcdands
(E.O.ll99O) will be revised to c:Iirec:c the Federal agencies to take a watershed/ecosyStem
approach to wetlands protection aDd restoration. ID addition. it will require Fcdc:raI
ap:uc:ics Chat condud or asist with muld-objecdve uaIUrBJ 1CSOwt:eprarm;ng to
iDcorporatewctlaDds protection imo their propa, t~ the c:xtcDt pmdicable. .

.. l'rrwI4c Ik&r IIIIll CDonIinIdetl·lltformllliDn II,1II/ Teclul/e;tdAsAstImce OH W«1an4
lmIa. The Federal &gCDdes will coordinale efforts to provide States. Th"ba, RgioalJ
ad local PVCl1UDCUts. and the public with timely, CODSistc:at iDformatiOll COJlCC:IDiJIg
.. lads programs. 1be agencies wDJ develop a sttateJic pJaa for deliveriDg iDformaticm
011RpJatory pro~, and cucourage the dcvclopmCDt of iImovadve educ2tion and
oaIn:aCb matcrials and juj~vcs to assist the public illunderstanctiDg wetImds issues.

1bc~on will also direct the Wetlands sUbcommittee ofthc Federal Gcopaphic
Data t))!Dmincc to completc J'CClODciUationand intcgation of all Fc4eral agc:DCJWetland
iDvadory acdvitics. III addition, theAdmIzUstradon will coordiDacc wcd8llds leStOl'ation,
Iaan:h, iDvcotol)'. moDitoriag. coopcniivc progams, IUd information ad education
IICIividcs. .

-.. ;
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361

. ,

-GrellllJ IncrellSt FllI'mtn' ~t1DinIJ in Age!"C1 Decisions. The Corps. in
coordination with EPA. SCSI and FWS, will propose a Nationwide General Permit
for discharges associated with -minimal effects" aDd -frequeotly aoppcd with
midgation" conversions determined by SCS and fWS to qualify for exemption

. Guarantee Consistency in DtlineatiolU 011 Agricullurtll L4nds. In order to
ensure consistency in idcntifying wclllDds on agriculrural lauds. cbc Corps, EPA.
SCS, and fWS will all use the same procedures to dcliDeaae wetlands. The
agencies will develop field guidance for implCIDCDtingthe 1987 WedlDds
DclineatioD MlDuaJ to establish procedures for identifying wetlands in areu
managed for agriculture. The agencies will also expedite current effortS 10 revise
the SCS Food Security Aa MaDuallo eliminate inCODSistcnciesbdwCCDwetlands
delineatioD proccd~ in the fSA Manual and the 1987 Manual.

•Mw 1MSCStht L«I4~ellq 011~ticultunl1 LIln4s. 1bc ses, the Corps.
EPA. and FWS will develop procedures 10provide that SCS wctIaDd dcliacatiODS
will represent the fiDaI lovClDment position on the eDent of Swampbustcr and
Ccu Water Ac.tjurisdiction on agri~tunJ lands. IDteragcucy baiDin& programs
will.be developed to CDSW'C that alCDCYfield staff are properly traiDed. that
Standard, agreed-upoD methods are utilized in making delineation and mitiptiOD
determinations, and that EPA and the Corps, coDSistent with their statutory
authorities, have the ability to monitor SCS determinations OD a programmatic
basis. SCS, EPA aDdthe Corps will also 'coordinate cmorccmeut responsibilities
OD agricultural IlDds to CDSUreiliac the federal govemmcut's activities arc
equitable, and consistent.

.. PrilIr OJII'tIerteilCroplJUul RulellUllcin,. EPA and the Corps have just completed a
ndemaking which assures American fanuelS that an estimated S3 milliOD acres of prior
CODVCI1edaoplaud will DOtbe subject co regulatiOD UDder SecdOD 404 of the CCIDWiler
Act. These lads were CODverted from wedaDds to aopImds prior to the passap of. the
Food Security Ad of 1985, whicb cstablisb~ the SwumpblkstCf pror..m. adDO iaager
cUJbit wctJlDds charaderist.ic:s. The AdmiIIisbation is also rccommeudiD& that 0Japas
include in the aCID Water Ad a dc6nitiOD of "watCIS of the UDitcdStates- that c::xplicitly
acludes from aean Water Aa jurisdicdoD 8RIS detcrmiDcd to be prior Q)DVcncd
cropland .

• A PIIdul,t to El1miIIII1tDuplktItiDlI IUIIllllcolUisUtu:J
The SCS, EPA. the Corps, and fWS signed an intemgc:ncy agreement ODAugust 23, 1993
ahat will reduce cxistiD& overlap and iDcoDSistencies in the implemCDtldon of Fedenl
wet1mds propams affecting agricultural IaDck by 1IDdcrtatiD& witIUD 120 days. the
foUowiD&initiatives: .

The following inidatives demonstrate our commitment Coproted and restOte theNatioD's
wetlands and dimioate unnecessary impadS ODthe farm community:

11A FAIR, FLEXIBLE, AND EFFECJ1VE APPROACH
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AdmlnfslnCion Position: While c:oncepcuallyIIpriori categorization and ranking may
seem anrac:dve, its tccJmjcal. fiscal aod caviloDmCDtalimplications mate it UllWorbble.
For example, simply mapping the lower 48 States at a scale suitable for detailed
regulatory usc would iavolve a mammoth undcrta1dD& yicldiDg aearly 14 million maps
and costing in excess of SSOOmUliOD. Assessing the- fuoctions of every wecland in the
COUDtrywould be a far larger aDdmore complicated task and would require staffmg and
fuDding many times that DCCCSsary 10complete mappiDgalODe.

One proposed approach would require that aU of tbc Nation's wetI.ads be mapped ad
c:alegorizcd ·up front- as either -mgh_-, -medium-·, or 'ow-value.- The raaJc:iDg based upon
this Qpriori categorizatioD would, in tum, govena the regulatory JCSpODSe at the time o.f a specific
permit application.

Issue DeBaJtfoa: A pcmstcat ciiticism of the SectiOD 404 regulatory program is chat the permit
process is iDflexjble to the extcut that -all wetlands arc tn:ated the same- from a regulatory
pcrspcc:tive. Such criticisms have led to calls for a nationwide calegorization system co rank
wctJands based upon their relative function and importance to society.

D. CATEGORIZATION

from Swampbustcr provisicms. 'Ibis will provide lfCIIer c:crtaiDty to the Nadon's '--'"
fumers that riley caD rely 00 SCSIFWS mitigation determiDatiODS. While the 0/
Nationwide permit will include appropriate conditions to protect valuable
wcdaDds, aD individual "view by the Corps and EPA wiD ICDCDlly DOt be
~

.. CIiuU1 t/ud 0ItIJln JIIm.-MIIIlI! Wetlmufr An NDI Jur&4ictitlllll/. The CoJps ad
EPA will iDcorporateCJ:.mptcs of ccrtaiD IDID-madewetl.ndsr such as DOD-tidal dmma,e
and inigation ditches CZClvat~ on uplaDd..aud ilrigatcd lands dillwould rcval 10upland
if iaiption ceased. mto.their rcgulatioDs to clarify the Iypcs of waters thai arc &CDCIally .
DOt subjcd to aCID Water At::t jurisdicdon bccIusc they arc created out of upland

• Wl!tJmuls Raene Protnun. The WctJaDds Reserve PlOpam (WRP) offers a
sipifiCldlt opportuDity to asist WmClS who are iDtcrcsted in rescOriDa wedauds OIl their
JXOPCd). Rcspcmsc by Wmczs to the aiDe State.pDOlprogram was ovcrwbdmina;. with
proposals for 250,000 acres of restoratiOD by OYer 2300 fum'Crs. 1be 1994
Appropriations CODfcrcucc report provides for 15,000 DCW acres to be emoUcd ill the
WRP•.Whcu passed this will mfm thaD double - to 20 - the Dumber of scates where
producers CID participate in the program. The IeCCDI Midwest flood lias created a
panicuJarly pressiDg Deed to assist Wmea in the voluntarylaCoration of wcal.ds that
have historically provided valuable flood potcc:tiOIL ~ should fully fun~ the
AdmiDistration's budget requests fOr the war in 1995, aDd should. a:paDd the program
ill the 1995 Faml BilL

.I.
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• Issu« Section 404(b)(I) GuUl~linesFlezibililJ Guidluac~. EPA and the Corps have
issued guidance 10 their field staff co clarify and standardize implemcntation of the
flexibility afforded by the 404(bXl) Guidelines to make regulatory decisions regarding
the analysis of project alternatives based ODthe relative severity of the environmental

The Administration recognizes that ·all wetlands arc DOl the samc· and Ihar permit
applicants deserve a timely and predictable regulJlory n:sponse that is appropriate for the
projed being proposed. To this end. the Administration proposes thc following actions:

ID the context of individual permit reviews, the Section 404(bXl) Guidelines aurcDdy
provide the Corps and EPA witb die flexibility co appropriately scale-tbc regulatory
response. to reflect tbe relative function of tbe affedcd wetllDd. the character of the
proposed discharge, and the probablc enviroDlDental impaa.

In contrast to natioDWideIIpriori cate,orizadou. opportunities exist to provide ~er
prcdidabUity and ccnaiDty ill tbe regulatory proccs:s while illaasiDg participation II tbe
State and locaIlcvcls. Loc:aI or regioaally developed advucc plllll1ma8l the watasbed
level caD pzovide a SCientifically sound and wolbble framework for early CODSidclalion
of variations in wetland functions within the Section 404 program. Appropriate fuDctioDaJ
assessment tcdmiques can be appUed 10all wetlands within the bouDdaries of. particular
watershed or planning area, and. reasonably forcsccable dcvelopIDcot needs CaD be
supctimposcd upon this inventory and asscssmeDf to ·idcntify approprialc replatory
responses in advance of specific permit applications. Highly fwlctional and ecologically
significant wetlands can be idcntified as deserving a very bigh standard of protection;
convcrsely, wetlands with limited fuDctiOD and ecological significance, pr activities that
would cause minimal environmental harm, can be idcntified as appropriate for general
permits or other regulatory strcamliDiDgmethods.

....
FmaIly, aD'lIpriDri cate,orizatiOD aDd Am. approach would DOt provide for
consideration of the iDdiYidul impactS associated with specific projec:cs. This makes little
sense from the standpoint" of citJler development or wr-t11nds protccdoa. For enmp\e,
small projects with minor impacts would be arbicmrily prevcuted from proceeding in a
-high-value· wetland area. At the same time. lIrse and cnvinmmCDtally daDllging
projects would be automatically approved if they were loc:aIed in -low-value· wedad
Ircas. A uatiouwide IIprfot'l categorization scheme would further compUcate the Section
404 program and would CODfljct with Ihc AdmiDistration's .~ of admin;steriDg a
scieDtifically sound regulatory program that is emden!, predictable IDd UIldc:ISlaDdable.

There is currcndy no scientific basis for a nationwide nnking of fuuctionally clittiDd and
diverse wedand types; uy such scheme would be atrcmcly difficult and require many
years to develop. The suggestion coutaincd in one legislative proposal that Ihe Federal
lovcnuDent buy all ·high-value· wcdaDds would be iDfcasible from a bu~&ctary
standpoint. The Congressional Budget Office estimates the IaIWsitiOD costs alone for the
1tIv\-n 118States to range between $10 biWOD and S4S bBlion.

13A FAIR, FLEXIBLE. AND EFFECTIVE APPROACH
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Issue DefiDltloa: Dellneatioa Maaual
As previously indicated, Chen: has been a great deal of CODtrovcrsysurrouDding the manuals that
Federal agcncies use in the field 10 delineate wetlands. The 1989 Manual was stroogly aitic:ized
by some who claimed that it was an attempt by the bureauaacy Co greatly apand the geographic

The tenD -geographic jurisdiction- encompasses a ret of wcdaDds issues that COOCClD thc
dccenniDatiOD of which waters fall within the jurisdiction of thc Scc:tion 404 program of the
Oeau Water Ace. These issues iDcludc thc dcliDcatioD llUlDuaI that specifics the methodology
by which wetlaDds are idcurificd; die dcfiDitioDSof -wedaDds. aDd -walCd of thc Uaited SCatcs;·
·artificial~ wcdands; and isolated waters. (For ·.DcIiDcariOD naiDiDg aDd Catificadou· ICC
ADDRESSING lANDOWNER CONCERNS.)

E. GEOGRAPmC JVRISDICItON

..
• Eneo",.",e Mwmce PIIuuiJ,.~FJ/orts. 1bc.apDCics wDI plOVidetcduuc8J aSsistance
for adYaDcc planning efforts addressiDg wctIuds couscrvatiou.lDd wiUCOUDSCl plamUug
participaDts emmcthocls to link local or ttsiODll planning with Section «M replatory
decision mating WcdaDd calcJorizatiOD will be supported within -the CODtcXt of aD
app!OWd advaDcc ~ to provide IaDdowDc:rs with early idczatificatiOD and
cbaractcriDtion of wctlaDds .OD their plopcrty. arcamliaed pc:rmit JeView, ad mOle
flexible midpdon sequencing where eppropriatc. .

• RqIoIIIIIiu Chllmzl p~ lor ~ In IN,/iII<<I CtItegDriG 01 WGtn:r. 1bc
Section 404 program aJrady embodies a form of wetlands catCJOrizadOD duoup usc of -j_
Nadouwide PcImlt 26 (NWP 26). • -category of walC:IS- gc:ucral pcnnit that autborizcs U
ctischargcs mto isolated waters and hcadwatcls. 1bc Corps wDI UDdcrtakc, ill dose
coordiDation with Jelevaut Statc aad Federal agcacics, a field Icvd m'iew and evaluation
of NWP 26 for die purpose of regionalizing aDd improving its usc. Cbagress should
amend Sccdcm 404(e) to rccopiz:c thc concept of "gionaJi7l:d -category of WIlCrS·
gcDcral pcrmi~.

impad of. proposed discharges. This guidaDcc clarifies that small projedS with minor 0I

impacts arc subject to less risorous permit review thaD larger projects with mon:
substantial cuviroamcntal impacts .

.. IJndDp I.pm. ~ Tools lor Wctland.sFunditJIfIIl MsUSIMIIL The'
agcDCicswDl expedite dcvdopmCDf of a DCW IpptOICh for wedmd fwicdoaal assessment
boa as the Hydrogcomorphic Cassificaticm System (HGM); '!be HGM mdhodolOJY
is heiDI developed by tbc agcDCies aud the lcademic commUDIty as au impmved
aalyticaJ tool to matc timely and accurate assessmCDts of wedmd fuDctioas. TbIs tool
will asjs( the ageuc:ics ill assessing the Jdadve scvcrlty of aMromaCDtal irnpI~ of
proposed discharges to cIctcrmiDe au appropriate regulatory response CDDSistaat with the
.f04(b)(1) GuidcUDes.flcxJbDity pidaDce refam:cd above•

PROTECTING AMERICA'S WETLANDS:14



365

The EPA/Corps definition of ·waters of the United States· explicitly includes recently
promulgated language clarifying thai "prior converted croplands" are not waters of the

Admipistration Posltiop: The Administration recommCDdsthat Coupal incorporate the
defmitioD of "waters of the United States· coutained in existing EPA and Corps
implemeotiDg regulations. To provide additioaal coDSistCDC)'among acan Water At;t aDd
Food Security Ad prognms. Congress should also iIIccnporatc the definitioD of
·wetlands· coDtaincd in the aCID Water Ad regulatory definitions, which is CSSCDtilUy
identic.aJ 10 the wcdands definitiOn in the 1990 Farm Bill. (lbe Qcao Water Ad
regulatory dcrmitioD of wetlands is preferable because some States have used the
definition in State wetlands statutes. To adopt a differeDt defmicioD at Federal and State
levels of government would only create further confusion in the regulatory program.)

Issue Definition: DennlDg ·Waters or the V.s.· and ·Wedands·
The aWl Water Act regulates discharges to ·DavigablewatcIS,· which are defined in the statute
as "waters of the United Slates.· However, the Ad does DotCODtaina definitioD of "watClS of
the United Slatcs.- Similarly. while the AcIrefers 10 "wedands,·the stahltc does Dot dcfiDc the
lerm. Explicit definitioDS of these terms in the statute, coDSistClltwith IODptaDding regulatory
defmitions, would clarify CoDgressiouaJ iDtca'with regard 10 the scope of geographic jurisdiction
UDder the Ad.

AdmlnlstntloD Position: The OiDton Administration supports the lISe of the 1987
Wetlands DcliDeationManual by the Corps. EPA. SCS, aDd lOWSpend;", the evaluation
of the HAS study. (Sec ·Guarantee CoD$istency in Dc1iDcatiODS on AgricultuJal LIDds·
UDder AGRlCUL1URE.) The usc of the 1987 ~ by the Qxps ad EPA lias
increased CODfidCDceaDd coDSistcncy in idc:olifyiDg wetllnds aDd has diminisbed the
CODtrovcrl)' associated with the 1989 aDd 1991 m,!",llls. U the Federal a,cades JolDdy
couelude that the 1987 Maaual should be seviscd to respond 10·rccommCDdatioasof the
NAS, 8Dy proposed cbanscs will be the subject of a proc:cD- tbaI will provide full
opportunity for public COIIUDeut. In "additioa, .y proposed c:haDseswill be field lested
by the agencies prior to fiDaI adoption to detcrmiDe their impact m the rcaJ world.

To increase public confidence in the SectiOD404 replafol)' program, the AdmbUstratiOD
reeommCDds that the Congress endorse the continued use of the 1987 Mmual ill the
reauthorization of the Ccan Water Ad, pending JeCOJDmCDdatioDSthat may result from
the NAS study.

jurisdiction of wedands regulation without opportunity for public invOlvCDlCDt.The proposed
1991 Manual that followed was roundly criticized by those who claimed thai it would Jrcatly
reduc« the scope of geographic jurisdiction applied 10 wetlands. In an attempt 10 resolve this
coutt'Ovcrsy, ill the fall of 1992 the Conpcss direded EPA 10 fund • Nalicmal Academy of
SciCDce(NAS) study of wetlands dcliDcation. 1bat study is cxpcctcd to be completed in the Fall
of 1994. Since JaDUUY1993, both the Corps and EPA have Idopccd the 1987 MaDaaL which
was in usc in some parts of the COWltry prior au the JswaD~ of the 1009 MmnW.

15A FAIR, fLEXIBLE, AND EFFECI1VE APPROACH
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. .
Administration Position: The sequentia! approach to mitigation provides a logical,
predictable, and reasonable framework for mitigating impacts associated with proposed

MidgatiOD _king refclS to a wedand restoration, aeation, or enhaDcemc:at effort UDdCltlken
expressly for abc purpose of compeusating for uaavoidablc wetland losses in advance of
developmcat ~iODS, whca compcusalory mitigation is DOt appropriate, practicablc, or as
environmentally beneficial at the development sitc. Uaits of restored or acated wcdaDd are
expressed 'as ~c:n:dits-.'and acasmulatcd credits arc subsequently withchawn to offset -debits
incurred at the development site.

Issue DeDaltJoa: MitiptiDI the harmful cffCdS of necessary dcvelopmCDt actiODS on the
NatioD'swaters is • central premise of Federal wcdaDd regulatory programs. 1bc Section 404
regulatory program relies upoDa sequential approac:b to DJitiptiDg these harmful cffccu by first
avoiding UDDc=ssaJy impacts, then minimjzing cnviroDmcutal hanD, and, fiDaIIy, compem.ating
for ~mammg UDavoidabJed1m"c to wetlands and other waters ChIough. for cxample. the
rcstOrariOD or creation of wcdands.

F. Ml11GA110N ANDMIl1GA'nON BANKING

, .
Uniccd States for pwposcs of the Ccaa Water Act. Omgrcss should mclude this
darifyiDg language in statute as well. .

the AdministtadOD also recommeads that Omgrcss. add CDlDplcs of -isolated waters
(e.g., pairie potholes. vc:maI pools, and playa Jakes) to the ItatutOty dcfiDIti~ of
waluds. Froma scieutificstaDdpoiar, isoIatccI wetlaDds perform IIWIY of the 1liiie vital
fuDcdolis performed by other ~c an:as widely accepted as wetlands. sucla as flood
COJItJol ad SJOUDdwatcr RCbarge. as wdI 8$ pmvidiD& c:rJdc::al halJirar for mJpatoJ_y
waterfowl ud other wDdUfc, aod co.atributc to achieviDg the objectives of the Clean
Walcr Ad both iDdividually and as a class. '

IssUe DeIIaIdoa: •ArdfIdaI· Wdlancls
Neither the Oem Water Act Dot its JmplcmCDtiDg~P.latiODS disdDpishes bctwcal DaturallIDd
created wetlmck. HowevCl'. cataiD .artf6c:ia1. wetJaads do DOt DOaDaJly- exhibit the values IIDd
func:dODS typically attributed to aatura1 wedaads. These artificial ~IJDds ~ 'CftIIcd
, iDadvcnaW)' from upland by buman activity adwould revert 10 uplaDd if iuch activity c:asccl.
1bc fact that these areas arc Dot sptdficalJ)' excluded from the jurisdiction of the aCID Water
Act ill either statutc or regulation has caused c:oafusiOa.

Administration PqsftfQp: 1bc EPA aDd chcCmps will iDcoIporate examples of artificial
wetI'Dds, such asDOD-tidaldraiDagc and irriptiOD ditches excavated on UPland. iDto their
repladODS 10clarify the types ofwatczs ~." ,~y DOIlUbjCCfto CCID·WarcrAa
jurisdidiOD because thcy are Cleated out of faPfiDd. . .. - .

PROTECl"lNG AMERlCA'S WEnANDS:16
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• Dev~lop Improv,d ArudytiClll Tools. The agencies will expedite cunent effons being
coordinated by the Corps Waterways Experiment Station to develop an improved wetland
functional assessmeDt tool, the Hydrogeomorpbic Qassification System. to assist in
conducting impact analysis and determining appropriate and effective mitigation measures.

• Issue Mitigation lJ4nIdng Guidlurc~.EPA and the Corps, incoordiDation with fWS,
NMFS, and SCS have issued pidance to their field staff to clarify the mADDerm which
wetlands mitigatiOD banking is appropriately used within the Section 404 regulatory
program. This guidance provides inlerim ctircction pcudiDg the results of additiooal
studies, but will encourage, within eavironmcntally sound limies, the usc of mitigation
banks for compensalory mitigation under Sccti~ 404.

Rceognizing the advantages offered by mitigation banking 10 compensate for wetlands
losses, Congress should endorse the appropriate use of baDldng IS a compensatory
mitigation option UDder the Section 404 regulatory program, within environmentally SOUDd
limits. Congress should also explicitly allow use of the Scate Revolving Fund by States
to capitalize mitigation banks •

• En4Drs~th~Us, 0/MiJiptiDn llImIdng VNl~r" &t:litJn4IJ'f ~ hoIrmn.
While a Dumber of tedmical ad procedural quesdom rcpntiDg tile C:saabUsbmCDl ad
longterm IDIDBgcmCDtof mltipdOD banks l'CIDaln, coaccptuaUy mJdption banana. with
appropriate cuvironment afcpards, offczs IIIUIICI'OUS advantaacs. Banldng provides for '
palcf certaiDty of successful c:ompc:usatory midpdoD illthe permit pJOCCIS by rcquidDg
mitiptiOD to be established before permits arc issued. Baab are oftcD ecologicaUy
advutagcous because they COIISOlidatcfragmented wetland mltipdcm projecu into ODe
larae C!C)Ddguous parcel that cau more effectively .. lice the last wedancf f'uDctiODS within
the watershed. MitigatiOD banks also provide a framework for fiDaDciaJ l'CSOurCes,
plumiDg and tcclmical expertise 10 be brought together in • fashion oftcn DOt possiblc
with smaller mitiptioD projects.

• bSII~ Klli8atiDnPlluuainl GuidlUle~.1bc Corps. hi coordination with EPA. FWS,
SCS, and the Natioaal MariDc F'lSberies Service (NMFS), will issue pidaDce to their field
staff 10 clarity the zequircmClles for dcvdopina compeusatory mitiptiOD CODdidcms in
Section 404 pczmits. 'Ibis gui~ is iDtCDdcd to iDcn:asc the success of mJtipdoa .
projects m offsettiDg impacts to wcdlDds aDd other waters JaUltiq from pcrmlUed
activities. 'Ibis auidaocc will assist permit appliCIDIS by providiDg grcate:r c:oDSistCDcy
and ccrtaiDty with regard to how Section 404 mitiptiOD rcquircmcots arc applied.

The Administration is proposiDg the foUowiDgactions to ensure that midprioa of
envUoDJDClltaI impICIS within the Sec::doD 404 program is effcc:dvc, prediccablc, ad
consistent with a watershed managemcnt pcupcc:tive:

development aaioDS. The Administration supports the usc of mitigation banking in
appropriate circumstances as a means of compcnsatiDg for authorized wetland impac:u.

17A FAIR, FLEXIBLE. AND EFFECTIVE APPROACH
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• Promote WdlDnds R'storrmon tlat'DUlh Yo/unIIIty, CoopelYllW' l'roftrJIIU IIIIIl
Outrllleh Adiriti,s. Wetlands cooseIYaciOD efforts have historically focused largely OD
wetlands regulation and acquisition. These programs coDtmue to be essential to a

ID support of a broad-bascd effort to n:scorc • portion of the Nation's historic WdlaDds
base that has beea destroyed or degraded in the past, the AdmiDistratiOD proposes to take
the foUowiDg acbODS:

• Wdlantls Res,,,,, PrrIpzm. 1be fiscal year 1994 Apicultun: Appropriatious
CODfcsmce IqX)rt provides for 75,000 DCW acres to be cmollcd iii the Wetlands- Reserve
Propam. Wben passed this willllso more dam double - to 20 - the DUlDbcr of Slates
digible for panicipadOD hi die program. 1bc AdmiDistradoa will also use this plogtlm
in die Midwest to restore wctlaDds ill the coarse of providiDg financial assistacc to
fmDm aDd improved flood pIOCcdioafor a111bosc affected by the ICCCDt fJoodina 1bc
AdqIiDistrariOD will also pulSUc fuU fuDdiDg of the PruidcDt's budget request {or the
WctlaDds Reserve Prognm m FY 1995, aad will seck to have dais program cxpmdcd hi
the 1995 Fann Bill .

... . 0Admlnfstntloo PO$IUop; RestoriDg some former wetlands tbat have bcc:D drained
p&YiousIy or otherwise destroyed to fimcdoraia& wetl-nds is by to acbieviD& the •
AdmiDisttatiOD's iDtcrim soal of DO overall lid loss of Ihc NatiOD's mD,ining wetlaDds,
aDd lis IoDg term aoaI to increase the quality aDdqumdty of the Nation's wedaDds base.

, .

The Sec:ticm 404 legulatoty propam UDderthe Ceu Water Ad aud the Swampbuster pmvisiODS
UDder tbc Food Security Act arc attempts to stem·this loss of wedlllds. At best, the n:pJatory "
approd can CDSUrC DO further 0YCAIl lid loss. But to achieve • positive iDczasc iD the Nation's
wetlands will ~ the n:storatiou of some damaged wedaDC1s,

; "

Our ability to zestorc wedaDds. particularly iDIIDdwctIaDds ill .,nculturaJ uas.1uIs .,. wdl-
cstabUshecl over the last 4ccedc. A DUmber. of private ad pvcmmCDtal adides have
successfully n:st0Rd dcpadc:d or lost wedlDCls to productive status. Far CIA1Dplc, the FISh IUd
WDdlifc Service, iD coopcl'Idon with private laDdowuas 8CIOSS the NadOD, has lmpIemCDtcd
9.500 n:storadOll projedS ,ffecdng 200,000 acres. last year•• SO,OOO ICre pUot of tile USQA
WcdaDds Reserve Program n:ccfved proposals, from 2,300 farmcss to ~ 500.090 ICR:S.

Issue DefIalUoD: 'Ibis Nation has lost Dearly half of the wetlaDd aaagc that existed in the
lower 48 Scates prior to Europcau. sealcmcnL Much of this loss was due to Federal poUcies from
aD carUcr CIa that CDCOUnged the cb.iDage of wed_nels. 1be effect of this wetlaDd loss' is
leDected illdcdjnm,popuIadODS of fish, waac:zfowl, ad other IiviD& thiDp dcpcDdcDI upoD the
.cpsadc covhoumeot; illdepadc:d water quality; ad. most nc=tIy, ill the CX1CDt of 600cfiog hi
the Midwest.

G. RESTORAnON

PROTECl'lNG AMERICA'S WETlANDS:18
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• Continu~Impltm~nIJJIionDf th« 1992 Inttrarency Section 404(q}MOAs. EPA. the
Corps, FWS, and NMFS have issued guidance to their field staff 10 improve interagency

The AdministratioD is committed 10 providing for effective ad timely participation by
the agencies witb roles in Federal programs affecting wedaads while empbasiziag the
ultimate role of a single Federal agency dccisioaraatcr. This iDacased mordination
amoDg the Rlevant agencies will be accomplished through the following mri.nism:

AdmlolscnCiQD Position: The Administration is initiating steps to strcamIine the
implementation of Federal wetlands protection programS by ~uciDg duplication, overlap,
and delay. For "example, a mcmoraDdum of agreement has rcccutly bedI-sigued to give
the Soil ConservatioD Service, in CODSUltatioDwith the rlSb and Wildlife Service, the lead
.genC)' for making wetlands delineations andmitigation decisions on agriculturallaDd (sec
AORICULnJRE).

Issue neDaJtloD: Public support for Fcdcra1wcduds protectiOD programs. such as ~ aean
Water Act SectiOD404 regulatory program and the Food Security Ad Swampbuslcr program, has
suffered during receD!years from a perceptiOD that multiple AgenC)'roles in the AdministratiOD
of these programs has contributed· to confusion, delays, ovedIp, and a gcucral SCIISC that DO
single agcuC)' is -in charge·.

R. ROLES OF FEDERAL AGENCIES

• Rnlse tIu Ezeeuti.e 0nI,,. 011 WdlmuIs. 1bc cdstiDg executive order on wetlands
will be revised to iDcorpomte the AdmiDisttadon's interim and lema tam wetland soaJs
ad to establish wetlands restoratioa as aD essential vchide for FcdcrallDd quasI-FedcrII
.encies to achieve those goals thJougb a volumary appoacb.

DJ

The UDiVClSC of restorable fOnDer wcdands is Iftdom.iuntly·oo private lands. ad tbc
AdministratiOD presendy has ill pIace.a DUIIlba' etCFederal PIOpImS tbar focus ODor
inc:cnporatevoluntary, c:oopcrativc cffods IORSton: wetlands ODprivate tads (e.a.. fWS's
PartnCrs for Wildlife program, Bay adEstuuy propam,lDd North American Wltafowl
MmagemcnfPlaD Joint Veuturcs; USDA's WetIaDdsReserve. Water Bat.W.acr QuaUIy
Incentives, Forestry IDceDdvcs, ad Stewardship. IDccDtivcs pl'OJiams.) 1hc
AdministratiOD will review cxistiDg Federal pmgraDIS thal ICCt to RStorc we«INMk "..
through cooperative, voluntary agreemCDts ad outreach effortS with private ad other
Don-Federal laDdowuClS, aDd will examme opportunities to expand such pmgrllllS,
mduding education and outteacb ac:dvidcs•

comprehensive strategy for achieving the Administration's wetlaDds goals. However,
stemming the Det loss or the Nation's wetlaDds base ud ac:hieviDg • 1000-ccrm inaease
inwetlaDcIs acreage is depcDdcot upon RStoriDI walucls that have been &aiDed. diked,
or otherwise destroyed in the past.

19A FAIR, FLEXIBLE, AND EFFECI'IVE APPROACH
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• Pnwid, Inc,ntill's IDr Stilt's, .Trib,s, IUIII R"iOlUll IIIIIl LDc.td Gtw,mm,nts to
Im"rtII, WIIl,nh,d IUUlW,tlDnds Pllmning. The aWlWater Ad. should authorize the
devc1opm~Dtof Statc/fribal watersbed protection programs, requiring local and regional

+oAdministration PosItion: The AdmiDistradOll is committed 10 iDc:reasiDg State, lhbal,
and local lOvCl1UDcut IDles in Federal wedaads protccdOD and RStoratiOD effcxu. To
iDcrcasc CODSistcDcy and clarity aDd reduce the confusion gencrared by the ameDt
relatiODSbipbcCwccu the Fcdcn1 gOVcmDJcnt and State, lhbal, and local govcmmeolS in
wcdands protection ad restoratiOD, and 10 bring dccisiOll mlki", to more appropriate
levels, the Administration is taJdnS the following ac:tioDS:

• Assist SttItu, 7Wba, I11IIILoarl aor,nunents in TIllcin, II Strong". RDle in Wd1Gn4s
Prot,diDn. The AdmiDistradOD will provide tcdmica1 aDd tiDancial assistaDCC ad
guidance 10 ,&alcs, Tribes, aud local govcmmmlS to assist them in taking m«* of •
leadership rolc inWCIIandsprorccdou, e.g., Ibrough State/Dibat assumpdou of Section
404. development of comprcbcosivc Statetrnbal Wedud Q)OSCrvadOD PlaDs, appUc:alion
of Scalctnibal SectiOD 401 Ccrtificalioa autboril)' CO wcdaads, dcvclopmcut of
Prognunmatic General Pennies under SectiOD404, and bcacr coordination bctwccD Stale,
lhbal. and local permit programs and the SectiOD 404 prosram.

Issue DeDaltJOD: Dedsioas ODwhere aDd how to protect or,leStore wetlands QD be often most
approprialcly made at State, Tribal, or local levels. However, the CUll'CDt ScctiOli 404 repWory
program is IUD at the Fcdcrallcvcl, except for c:ertaiD watas ill ODe Slare (Mjcbipn). MaDy

• Scates, nibcs, and local sovemmCDtS have their'owu wcdands prolfllDS, which often cwcitap,
arc iDc:oDsistCld with. or are simply distinct from Federal pmpams. 1bis has n:sultcd in
inefficicacy. fnastmtion by thc regulated public, and sipificaot COIIfusion.

L ROLE OF BrAT£, 1'RIBAL. AND LOCAL GOVERNMENT

CO< : • ,:astiOD pmccdures established in the 1992 Mcmoraada of Agn:cmcut UDder Section "'\
40 •;...j. Tbcsc MOAs define • process for expedited review ud resolution of -scuey 0)
COOccrDS reprdiog iadividual pcmUr dccislous. The MOAs also establish pIOCCCIu:rcs for
n:soIviDg CODccmsiDvolviDg the implementatiOD of SediOD 404 program polley that can
be 8CCOmplis,bcd without de1ayiDg individual penDir dec:isl0DS.

1bc ageacies will CODtiDue10 usc the 1992 MOAs ad, based on this apcricDcc.
daam.iDc whether DlitiODal pidancc or revisious 10 tile MOAs an: DCCeSSf.ry. It is
aidcaI 10 Ibc ultimate cffec:tivCDCSS of dac Sec:tiOD «N p1)JI'BID EO JRIC:IW the
IapOJISibilidcs of FcdcraJ n:sourcc agcac:ies such as the EPA. FWS IDGNMFS to Rflcd
tbcir rcladvc cxpcttisc ad authorities while reduc:iD& dupUcatiOD, overlap, and ~y. II
is equally cridcal to RCOJIUze aDd ~ Ibc: Q)qIs' leadership and fiDal.decisioD
makj." mle as -pzojcct mluger- !or the evaluation of pcrmi! appficaticms UDder the
ScaioD 404 RpJatory propm.

PROTECI1NG AMERICA'S WETlANDS:20
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• Etlcourrzle Stal~rrribtzllUsumption 0/S~ctiDII404.Congress should provide EPA the
authority to usc its Wetlands Grants propam 10 fund both development IIDd
implementatioD of Stare lSSumptioDof the ScdiOD 404 program. III additiou. Coagress
should authorize partial assumptiODof lbe SectiOD404 program by States aDdTribes as
au interim step toward full assumptiOD. By authorizing par1iaI assumption of discrete
areas within State or Tribal jurisdictioD. the &at~bc can get experience with the
program as it develops fun statutory equivalency. IIDdthe Fedc:ral goverDment CIDdefer
.10 the State/rribc as early as possible.

• PrtniIJe Sttzlesrrrib~s with Acuss to W~tlands Delineo.tion Trllinin,. State aDdTnDal
agencies will be encouraged to participate in the Federal interagcDCYwetlands delineation
training and certification programs 10 streDgtheD their abilities to coDdud wetlands
delineations, and to improve consistency in wetlands identification among State and
Federal wetlands programs. -

The usc of PO},s is dcsiped to inacase the IOles of Statc. Tribal, regioual, ad local
governments in wetlands protection. provide aD iDccDtivefor 1'IItirsbcd plannjnj effons,
and reduce rcdunclaDcyaDdoverlap berwccu these programs aDd the Federal Section 404
program. The AdministratioD recommends that Cougres:s amend Section 404(e) of the
Cc.an Water Ad to provide aplicitly for issuance of PGPs with appropriate
CDvironmental safeguaJds for approved State, TnDal. resiODll, aDd local JeplatOJ)'
programs .

• EndDn~ StDt~1TrlbaiWetlluutsCDIU,mitiDn PIIIIu. amiras should CDdorsc the
development of State/Tribal comprcbCDSivewetland plllDS,wftb the loal of supporting
State aud Tribal efforts to protca and manage their wct1aDds1'CSOUrCCS. EPA is cwrcntly
fuDding the development of 22 State Wetlands CousclYatiou Plans; Congress should
provide eA the authority 10 usc its Wetlaods Grants program 10 fund both their
developmcut and implemCDWioD.

• Itlc,«u~ lHJ~nM~ IDStiztc,Tribal, R~giIJlIIII,IIIIIl UN:tdWdImuls IHddtHunlddng.
The Corps wW issue JUidaDce which spcci6es the c:ircumstUICCS UDder whicb Slate,
Tn"bal, regiODal. and local programs can effectively Rplatc SectiOD404 1CtivIdes,
through issuance of Programmatic General PamJts (PGPs). The JUldaDccwDI aIJo cIadfy
the safeguards required to CDSUrc that these proJiams adequately protect wetlands ad
other watClS.

involvement and Federal approval of the StatdI"ribaJ programs. Wetlands should be
incorporated into the overall watershed approach. with minimum requiremems for
wetlands protection aDdrestoration pllDDing. Approved watersbed plans would ~e
a high priority for Icclmica1~ fiDaDciaJ suppozt for activities such as miliptioa henkin.&
advance identification, aDd categorizatioD under the Section «M regulatory pIOgJaID.
There would also be a bigh priority given to dc:vclopiDg Programmatic Geuerat·Pamits
that defer to local regulatOJ)' programs implcmCDtiDgapproved watc:rshcd plaDs.

21A FAIR, FLEXIBLE, AND EFFEcnVE APPROACH'l
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1be foUowiDg acdcms will result ill beaer poteC:dOD of WdIIDds, ad Jmpmve the
faimess, predidBbiUty. and coasistc:Dcy of Ihe Section 404 p!OpBlll•

• ClIuU1Ih/i111Ji1m 0/ ·Discluzrr~11/DmI,u MtttniIIL· UDder the fiDaI me. this
tenD is defiDed to ~ fhat·cfiscbarBes into wcdauds ad other watcIS of ~ Ullited
States will be"CODSIstcDdy reJUiated wheu tbcy are assoCiated with acavadcn"acdvitics.
such as ctitdJiDs, c:baDDeUzation,or mechanized IandcleariD& that have eavinmmeutal
effcds of cona:m. The nile explicitly cxduclc:s from Section 404 regulation ctischarges
associated with 8Ctividcs that have ODly de mWmls. or ~CDIial. cuvUoDDleutal
cffec:ts. In aD effort to reduce the impact of these changes on the regulation of minor
ICdvitics with onlyminima! adverse CDViIOamcntaleffects, tile Corps will coordiDaIe with
EPA to develop additicmal general permits authorizing such minor acdvitics. The revised
definition docs IIDt affed the existing cxcmpdODS in SectiOD 404(f) for ODgoing&aning,
auc:hing, and silvicultural acdvities •

• ClIuU1 Deflllltion 0/ ·Discluur~ of Fill MIIl~ritJL·1be agencies also arc: clarifying
tbe definition of .discIwge of 6U material- to CDSUR that adivities in waters of the
Umtod States that iIlvolve the DOD-traditional usc of piUDgs(e.g.. shopping mans. partiDg
prages) will requiR Oem Warcr Act autborizadon. In aD effort to reduce the impact
of these cbauges on the "plation of minot acdvities with ODIy minimal adverse
caviroDmeDtaI effects. the Corps will c:oonliDalewith EPA 10develop additional geucra1
pennits lhat authorize such activities.

AdmlplstratloD PosIUOD: The AdmiDistratiOD has issued. fiDaI "gulatioD.1Dd is askiag
Qmgrcss 10 take concspondJDg legislative ac:don. to dose these regulatory loopholes by
cIarifyjaa the typesof activities that iDvolve &cbarges Of dred,od or &lllIIIIerial subject
to Secdoa 404 review.

1be c:avimamCDtal effects of these projedS on waluds are DO diffCl'eDt tbm less sophisticated
projects iDvoIviDg dJscbaIFs of dredged or 611material.which have bceD regulated UDder SectiOn
404. Also. these loopholes have led to fDcoDsjstcacies illhow the Section 404 pogam his bcCu
JmpJemCDtcd 8I'01IIId the poumry.

Issue DdIaIdOD: The Ceau Water Ad Section 404 program regulates -discharges- of dred,ed
ad 6U material to wcdaDds aDdother waferS of the Uahed Stites. III the past. these lams have
bc:ca ~ ill •way that aatcd RgulltOf)' -aoopholes- UDder which cataiD pzojeQs C9Wd
be cbiped, usiDg ~ ad sophisticated mcrhods, so that they did DOl RqUR SecdoD 404
autbari7.aticm. '

}oJ. SCOPE OF REGUlATED AC'I1VI11ES

PROTECl'lNG AMERICA'S WElLANDS:
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• The proposed rule would hiDdcrmanagcmcut efforts for several Fcdc:nlly listed or proposed
tluatcoed and CDdangered species that utilize Alaska's coastal wetlands, as well as hasteDiDgthe
IistiDgof addidoaal c:udidate species .

• Although full bl-Jdod compenation is often DOt possible or practicable, opportwUtics do exist
for restoration or rcbabWtadOD of disturbed areas in proximity to a proposed dcvclopmcmt that
have the potential to benefit affcc:tcd fish and wildlife popuIaticms. ••

• There is enough 8exibilicy in the existing Section 404 Rguillory program 10 respoad to ,
AlaSka's unique conccms administratively. During the last 20 yem, of the approximately 4,000
permit applications received by the 0Hps' Alaska Districc. ouly 108 (2.7 pc:rccDt) were denied;
the remaining applications were either issued as iDdividu" or general permits, or withdmwn. or
the more tban 3,000 individual permits issued, ODIy 15-(0.5 percent) n:quircd compcusllory
mitigation.

K.. STATE OF AlASKA

Issue DefIDIdOD: the exaCllt and DIlUre of Alaska wcdads rc8ed, in pat. dimatologicallDd
pbyslopphlc CODdfdODS fouDd in DO other Slate. More tbaa 99 perCCDI of Alaska's werl.Dds
remain. admuch of the State's developable IUds are wetIIDds. 11Us .'adncc of wetlmds in
combJDadOD with Alaska" sbon buDdiDg seasou. leads lOIDe to claim that the Seedon 404
progrGD places a heavier burden 0JiAlaskans tbaa on the rat·of the COUIItry.

The previous AdmiDistiatioa &ucmp,ed to addresS lOme of these conccms by proposiDg the
-Alaska 1~ mle· wblch wouldhave exempted wctJlDds in Alaska from mJdptiOD zequfrcmc:DIS
until ODe perccot of Alasb's wedaDd resources had bcca developed. 'Ibc -AJasb 1" nilc· was
pubUshed for JXlblic commcat in November 1992,ad 83 perCCDt of theOver 6,500 commCDts
~ecI objecacd to the rule. JaisiD& CODCCnIS about its poteDdal impvt OD the czavDomaCDt.

ObjectiODS to the proposed nile focu~ on sevcml by CODSidaadcms:

• ADadditiODlll.5 mDUODa=sof Alaska's wedaDds would be destroyed before the ODe pcnzDt
tlueshold would bemet, inducting potentially aU of Alaska's 345,000 acres of ~bcmely valuable
coastal wctIaDds. Wetluds lossesm AJaska have ~oricaUy been patest in ~ areas ~
the Stare's populatiOD is CODCCDtratcd. For eumple,-Iosscs of hip valuc coasta1 wctlaDds near
the cities of Anchorage and Juneau arc estimated to exceed SO pcrccDt of their historic basco

• lAglsllzli"e OIuifu:tdiDnof ScDpe 0/AdiPIIks RlpIDI_ Under ~diDn 4fU.
Q)ngress should amcod the Cean Wiler Ad to make it coasistc:nt with the ascocies'
rulemaJdDg.

A FAIR, FLEXIBLE, AND EFFECTIVE APPROACH

,
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MaDy activitics undcrtakcD on wcthmds either arc DOt replated at all, arc expUcidy
cxempted from 'regulation, or are authorized by general permits. In situatiODS where
individual permits arc requiR:d, the Federal agcncies can WOlt with permit applicauts to
design projedS that meet the n:q&IRmcnts of tbe law Ud protect the CDvironment and
public safcty, while protccdng the propcny rights of the applicut.
However, in rare instances lhe public iatcrcst in CODSCzvingwetlands may substantially
intcrfere with the: rights of landowucrs. In such instances, federal action will be based

Administration PpsldoD; '!be Administration strougly su~ privatc propcJ1y rights.
1bc equitablc administration of ay FcdcraIregu1atory program involves more dum IIrid
Icclmical coDSideratioDS and must iDdude SCDSitivity10 tbc rights ad apedatiODS of
citiZens. ImplcmcutariOD of Cbc Scc:don 404 program often requires a ba1aDciDg of
cuvUoumcutaI protccrion, public iDtcrests. aud individual iDtcrests.

!
Issue DdJaICfoa: -Somc aides of the Section 404 regulatory program .1Iavc asserted that Federal
cffons to protect 'wcdaDds constitute • ·taIdDs·of private property aDd lequire compc:DSldon
UDder the FifthAmcudmcut of the Coastitutioo. aides of the program have proposed Icgislation
that would charactcrize permit deuial decisions, and other Scdion 404 regulatory acdODS. as
etakiup· requiring compcDSation.

LTAKINGS

JJI additiOD. the AdmiDistradon is proposing • IIUDlbcr of acdom to Improve
impJcmCDtadon of the Section 404 regulatory program uadODWide (c.... issuiD& piclmcc
011flexaoWty inIhc ScctiOll404(bXl) Guiclcliries.midptioD haotin&. mi6pdou plannin&
advucc phmning. propmmatic ,cnc:raJ pcnDits; cstab1kbj"lllD admbUstrativc appeals
process; plOVidiD& for more explicit CODSidcradonof wedaDd factiOUS; and re,;onaJiziDl .
Nationwide Pemail DUmber26.SecearlierctiscussioafordcUils).11aeacdODS.in
combiDadonwith my Alasb-specific poposals developed as • n:suIt of the process
oudiDcd above. should contribute sipificaody to addrcssUt& AIasb's aHlCCllLt with
implemCDtadon of the Scc:don 404 regulatory pmgram. .

i

nc EPA ad the Corps will. within CheDcxt 90 days. Ioitiaa meeti.,. with the Fedenfl .
RSOUrCc apDCics.Statc ad local sovcmmcat llcucics. reprcseutatives of DItivc vDJaacs.
iDdusaIy croups iDcIudiDg onad fishing iDtacsts. ad cuvboDmCDIIl JIOUPS. io coasidct
odIC:r caviRmmcarally appropriate meaDS to ~ replatory 8cxib11ity aDddie_"bJlky .
of altcnudivc pamittiDg procedurc:s in AIab.

Adm'nld,..tlgn Posltfgn; Because of the sipifiCaDt advcn:c euviroumentaJ CODSeqUeuccs
dw ic would allow, the -Alaska 1~ rule- will be withdrawn. Thc best way 10 address
Alaska-spccific concems "garding the Sectioo 404 program is through targedug the
specific areas where questions about program policies or implementation havc bccD Jaised.
FinaJfzjng thc proposed -AJasb 1~ rulc· would havc far broadcc and avoldablc .tvcrse
eaviroomcutai COnscqUCDCCS.

PROTECTING AMERICA'S WEnANDS:24
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The supporters of wetlands protection have also performed a servicc by belpiDg to inform the
Nation oC the environmental and economic importancc of wetlands, a vital DIrural resource that
was oncc routinely destroyed. Their strong commitment to protccdDg IDd n:storing this vital
resource is also reDec:ted in this package.

There will, DO doubt, be individuals on each side of this divisive debale who will Dot be entirely
pleased with every element oC tbis reform package. But our approach provides effective
protection of an important natural rcsourcc in a manner that is both fair and flexible, thus
recognizing both the value of wetland resources and the peed 10minimize regulatory buJdcDS.

The critics of the wetlands regulatory program have performed a sc:Mcc to the COUDtry by
bigbligbtiDg the Deed for meaningful reform iDthe administtadon of wetland regulatory programs.
MIIDYof the much-Deeded reforms contaiDcd in this package - such as pemait dcadliDes, 8D
appeals process,' tb~ usc of mitigation banks, and incrcasiDg the mle of State and local
govemmcnt in wetlands regulation - have been proposed by critics of the current regulatory
program.

'Ibis comprcbCDSJvc:ICfonD package ICprc:seDts a trcmCDdous oppoiftmity to move beyond the
umc:cessary polarization that bas characterized the wetlands poUcy debate in rec:eut years. While
divisive, that debate has Dot been without value.

VI. CONCLUSION

In those situatioDS where the DeccssaI)' ~ctiODS on usc amount to a IaIdDg of tbc
propetty. the OWUCl will. of course, be CDtided Co comp-madOD. Moreover, wbcrc.a
property OWDCl believes that IOVCIDIDCUlaction amounts to a tHing. the c::omts are
.v~iJ",b'~ to Jr-view cuch cI,;ms Imd 10determiDe wbether compcDSation is due. Due ec
the UDique DI1tUre of eac:h situatiou, these issues must be CODSidcR:d on a c:asc-by-casc
basis. 1bcrc:forc, the Administration docs DOt support alegisladve approach 10this issue:.

The Aclm.iDistmion is strongly CODIIDittcct 10rcdudng the impact of the 404 program em
IandOWDczS. MaDy of the Administration posidODS that have bcaidcscnDed in cbls paper
arc designed to make the program as ef6clCDt, predictable. CODSiSCCZIt. and 'equitable as
possible (scc ADDRESSING lANDOWNER OONCERNS, AGRICULTURE IDd
CATEGORIZAnON).

on the proposition that restrictions on the actions of the property owners in question are
called for in order to protect the property rights, safety. CDviroDmental or CCODOmic
interests of other individuals or the commUDityat large.

2SA FAIR, FLEXIBLE, AND EFFECIlVE APPROACH

D

'.
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VD. rosrsCRIPT: LESSONSFROM mE FLOOD -')
~,

The catirc Nation shares the pain of those Americans experiencing the pbysical destruction and 0
economic loss caused by the disastrous Hoods that have devastated the NadoD's heard.aDd. Many
lives have been lost, and billioDSof doUars in da.zUge have bccD caused to property and ClOpS.
In Ihc short term, we must use the tools avallable eo us to assist those SbUggJiag to deal witb
SCVClC ccouomic hardship due to the floods. We must CODCCiltDteour attentiOD em belpiDg
people rebuild their lives by protecting our rivcrfioDt c:ommUDidesand providing assistaDcc to
businesses ad abc agricultwal commUDity"versely affcded by the floods. .

We must also look to the finurc, and lcam from these floods how to more effectively protect
bumu health aDd safety, property, and the caviroDmem. 'Many scieDtists have conduded that
past JDIDipulatiOD of the riveJS in the ~dwest has contributed to the CUlI'CDt level of dev_dOD .
by sepuatiDg the river clwmcls from their natural floodplains, eliminating JDilIjQDS .of acres of
additional flood storage capacity •. Wetlands within the floodplain aDd bigher in the watded
reduce floods by absorbing raiD, mow melt, aDd floodwaters aDd rclcasiDa it slowly, thereby
reducing the severity of dowustream flooding.

We must be cautious Dot to repeat policies ad practices which may ha~e added to the
destructiOD caused by these floods. One way to assist IaDdOWDezswhile alleviating some flood
risks is throup fuading wetlands n:scoratioD.1DdacquisitiODprogams targeted to help those in
1l00d-avaged areas. Programs such as the USDA WetlaDds Reserve PJOgram psovidc farmers
with much Deeded support and increase the quantity of flood-absomiDg ~ands iII'this ~giOD.

Of course, we recognize that wetlands and river system restoration ad protectiOD alone will Dot
sufficc. It will be critically important that we quickly rebuild many of the flood control
struemres, However, we have learned the importance of also looking at altcmative DOD-structural
measures that may provide as much or better Hood damage rcductiODat the same or lower cost.
Such measures would include usiag more natural river corridor systems and wCllands. III the
longer term, it is important that all potential flood amtrol measures, both structural and Don-
suuaural, be considered and evaluated from a pragmatic and cost-bcDefit standpoint.

It isDot a question of whether 10 protect cities and farms; it is a question of how beato.protect
Ihcm. In the case of rivemoDt commUDitics, protective levees may be the oaly n:asouable
answer, but in other circumstances, Don-structural measures may make more SCDSc. We CIID
idCDtify ways 10 protect and restore our river and wetlands systems so that Cheywork lor us,
integrated with structural flood control measures. Of course, wetlands that provide flood control
generally will also provide other importaDt fuDctioDS,such as fisb and wildlife habitat, watcr
quality ~provemcnt •.and rccrcati~naJ opportuDides. IDour response to IbisHood-borDe tragedy,
the AdmiDistratiOD will pursue measures that arc the most effcc:tive means 10 prevent Chis
ca!astrophe from happening again. Doubtless this will involve a combination of n:pair aild
constructioa of Oood control structures together with restoration of natural flood aneDuatmg river
and wetlands systems.

PROTECI1NG AMERlCA·S WETlANDS:
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A. The wetlands plan was developed by an interagency workgroup chaired by the
White House Office on Environmental Policy. The workgroup included
representatives from EPA. Army. USDA, DOl. DOC. 001, DOE. DOT and

~e Clinton Administration's Aupsl 14,1993 Wetlands Plan - Qs Ind As Page 1

Q2 What process was used to develop the wetlands plan?

(5) Federal wedands policy should be based on the best scientific infonnation
available.

(4) The Federal government should expand partnerships with state, tribal, and
local governments and the private sector and approach wetlands protection

._.__ ,.II!~..!CSto~~c?'!Ij~ ,an ~Y~~!D/,!atc~hed context; and:..-..... _

(3) Non-regulatory programs, such as advanced planning and wedands
restoration, are a vital element of meeting wetlands goals;

(2) Regulatory programs must be efficient, equilabIe, flexible, and prulictable
and administered in a manner that avoids unnecessary impacts upon private
property;

A. The Clinton Administration's wetlands plan is based on the foUowing fiv~
principles: ~

(1) The Administration supports the Natioria!Wetlands Policy Forum's interim
goal of no overall net loss of the Nation's remaining wetlands and its 10ng
rerm goal of increasing the quality and quantity of the Nation's wetlands
base;

,

Q1 What is the fundamental basis of the Clinton Administration's wetlands plan as
articulated in the paper !Protccting America's Wetlands: A Fair, Flexible, and
EffCctiveApproach?·

GENERAL

Questions and Answers

"PROTECTING AMERICA'S WETLANDS"
THE CLINTON ADMINISTRATION'S AUGUsr 24, 1993

WETLANDS ANNOUNCEMENT
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PagelThe Clintoo Admioistratioo's August 24,1993 Wetlaods Plan - Qs aDd As

A. The ~S status and trends study indicates wetland losses of 290,000 acres/year
between the mid-1970's and the mid-1980's. Approximately S4~ of these losses
resulted from agricultural conversion. 41~ have been due to -other- causes
(including silviculture, related forestry activities, and I'UI1I) development). and 5 ~
were lost to urban development. The USDA National Resource Inventory showed
average wetland losses of 120,000 acres per year on nonfederal nualland during
-the period 1983 to 1987. The same inventory i~cates that there has been a
declining rate of conversion to agriculture, with an average loss rate on nonfcderal
rural land of 41,000 acres per year between 1982 to 1991..

QS What is the current estimate of annual wetlands losses and the primary causes of
these losses?

.
A. According to the FISh and Wildlife Servicc's Wetlands Status and Tends study,

in the mid-1980's there were 103.3 million acres in the lower 48 States. At an
average annual loss rate of 290,000 acres/year, the 1993 estimate would be 100.7
million acres. The current estimates for Alaska and Hawaii ~ an additional 170
million and 51,800 acres, respectively.

Q4 What is the current estimate of the Nation's remaining wetland acn:age?

A. As highlighted in the interagency paper, the Clinton Administration 2uflp!tlts .Iac
interim goal ofna overal1net loss of the Nation's remaining wetWKis,and 1long
tcnn goal ofincrcasing the quality and quantity of the Nation's wetlands resource
base. In that egard, this plan attempts 10 .&Iress existing gaps in Federal
wetlands policy which prevent the nation from achieving the goal. While the
Administration recognizes that the IO$S of some individual wetlands will be
unavoidable, specific provisions within the plan, such as guidauce to improve
mitigation under IheClean Water Act Seclion 404 egulatory program and support
for wetland restoration under the Department of Agriculture's Wetlands Reserve
Program, have been proposed to ens~rc that unavoidable wctIand losses are
appropriately offset and that the wetlands base increase over time.

Q3 How docs the plan advance the -No Net Loss BaaI?-

OMB. In developing the final wetlands plan the workgroup received the views of
a diverse group of staJceholders (e.g., members of Congress. the ~evelopment,
agriculture, and environmental communities as weD as ltate and local
governments).
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Page 3

A. The USDA wetlands reserve program will provide for the acquisition ofpcrmancnt
casements and the associated implementation of wetlands restoration features.
Autho~ in the 1990 Fann Bill, the program's original goal was the restoration
of 1.000,000 acres by 1995. The FWS, through the Partners for Wildlife

ine CIioloD Admialstratiou's Augusl24, 1993Wetlands Plan - Qs and As

QI0 What wetlands restoration programs arc available to help private landowncn who
have an interest in restoring wetlands?
•

A. Even under the most optimistic assumptions of wetlands protedion and mitigation
success, continued losses will occur through either natural or man·induccd causes.
By including a wetlands restoration component in the ovcrall plan for wetlands
conservation, these losses can be offset, and wetlands increases will be possible.

Q9 What role does wetlands restoration play in achieving the no-net loss goal?

Q8 Has the Administration consideRd the financial IaOUI'CC n:quirements associated
) with implementation of the Clinton Plan?

A. Yes. We recognize that many components of the pJan come with a price tag (e.g.,
administrative appeals). The Administration will take a compmheasive look at its
wetlands budget and make necessary adjustments in light of the plan.

"'

Several by components of the plan WCl'C signed on August 23, the daybe~ the
plan was announced. These include the -excavation rule, - mitigation banJdDg
pidance, mitigation sequencing flexibility guidance and an interagepcy
memorandum on agriculture. Depending on the action, other administrative
components of the plan will be compleCcd in the next two to twelve months,
depending on the need for notice and comment rulemaking. ~The legislative
recommendations will bediscussed during upcoming debates over Clean Water Act
reauthorization. .

A.

Q7 When will the Clinton Wetlands Plan be implemented?

A. While a total estimate is difficult to obtain at this time, approximately 900,000
acres were restored or enhanced during the period from 1983 to 1992. The Fish
and W'ddlife Service estimates that since 1987. 200,000 acres have been restored
under its Partners for Wildlife program. These range from complete to ~
restorations. .

Q6 What is the cunent estimate of wetlands gains?
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Pace 4The Clinton AdministratioD's August 14, 1993 WetlaDds Plan - Qs aDd As

•

A. Yes, the E.O. will be revised to reflect the Clinton plan. We hope to have a draft
E.O. completed within the next 120 days.

Q14 Will the Adminisntion revise the executive order on wetlands (E.O. 1.1990) and
if so, when?

Q13 How does the Clinton Administration envisioD measuring its success in meeting
abe no net loss of wetlands goal? -

A. The FWS Wetlands Status Trends study is a yardstick tomeasure overall progress. d
This inlonnadon is prepared using a stratified sampling techuique for the entire
countly, and is updated every 10 years as mandated by Congrc;u. Interim reports
ODtrends in selected regions or national estimates will also be possible beginning
in 1995. NOD-regulatory wetlands restoration gains will also be trackal separately
by USDA for the Wedands Reserve Program, and by FWS for its restoration
efforts. In the context of the Section 404 regulatory program we will more closely
track wetlands losses and gains by using a Corps of Engineers regula~ry database.

A. Yes. An example includes the initiatives being undertaken through the Coastal
Wedands Planning, PrOtectiOD and Restoration Act.

.
Q12 Is anything being done to stem the natural loss of wetlands, such as in coastal

u~~ ~

Qll Will natura) wcrIandr. losses be f&ctoad into the no net loss plan?

A. Natural wetland losses (or conversions) are tracb:d in the Fish and Wildlife
Service's Wetland Status and Trends study. Losses due to landslides. beaver
activity or natural succession. eee., would be included in the study .

)
/o

Program, works with private landowners to restore wetlands and other habitats of
importance. This is. voluntary pr08ranl, and there is no purchase of land rights.
Since inception of the program in 1988, over 200,000 acres have been restored in
cooperation with approximately 10,900 landowners. Under the North American
Wetlands Conservation Act. • variety of wedands acquisition, protection,
enhancement and restoration activities are also unde~n on public or privarc
lands.

.. .,.
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Page 5~----------------The COnlonAdministration'S Aupst 14, 1993 Wetlaods Plan - Qs and As

A. 1be Clinton plan offers a truly balanced pacbge of administrative initiatives and
legislative recommendations that will improve the protection of wetlands, reduce
unnecessary "regulatory burdens on the public, promote more state and, local
government involvement and facilitate a comprehensive watershed planning
approach to the protection and restoration of wetlands. The Bush plan focused
almost exclusively on rcfonning the Section 404 regulatory program in a manner
that would have substantially reduced wetlands protection.

Q17 How does the Clinton Wetlands Plan differ from the Bush Plan?

4) DirectinB Federal agencies to conduct wetlands projects or activities on a
watershed basis.

1) Establishinga short-tcnn national goal of no overall net l<m of the Nation's
remaining wetlands &JKI a long-term Baal to restore and create wetlands, where
feasible, to increase the quality and quantity of the Nation's wetlands;

2) Establishing a wetlands mitigation policy for ~~~ agency pro8J'8llls,
including regulatory programS;"" , .

3) Directing Federal agencies to protect, manage, and where possible, restore
degraded wetlands on FedenIly owned land, and include wetlands in their
planning, construction, operation and maintenance programs; and

A. On May 24, 1977, the White House issued Executive Order lim II!ProIcdionof
Wetlands.· The purpose of this· E.O. was to reduce Federally lubsidized
destruction of wetlands by encouraging Federal agencies to consider wetlands in
their decision-maldng. The E.O. docs not, however, establish a clear Dalional goalfor wedancls protection. It docs not recognize Ihc importanCe of wetlands
RStombon or set forth meclwUsms to measure actual implementation of the E.O.
Key elements that should be considered as the E.O. is revised include:

Q16 What is in the current E.O. and what key components should be included i~ a
revised order?

A. Yes.

~,
D QlS Will the revised E.O. apply to the Section 404 CWA regulatory program?
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Page 6The CliDton Administration's August 24,1993 Wetlands Plan - Qs aDd As

Q24 .Who can appeal COIpS actions?

A. We wiD propose that individuals receiving detenninations that their property
contains wedands, pennit applicants receiving .. pennit denial, and individuals

A. The process will be developed through the public Mcmaking process. The final
process will require, however t that appeals be dcci~cd at a level higher than the
permit decision maker.

Q23 What wiD be the administrative appeals proces~?
---------------------------------

A. We will propose regulations that allow for the appeal of wetlands jurisdiction
determinations, pennit denials, and administtative penalty enforcement actions.

Q22 What Corps actions can be appealed?

Q21 How and when will the Cmps establish an administranvc appeals process?

A. The administrative appeals process wiD be estabUshed.af\er a public. rulemaldng
process. We expect to complete the regulation within one year and implement the .~
appeals process as soon IS necessary personnel arc hired and trained. 0

A. staDdaid individual permits.

Q19 What will the deacllines be?

A. While the actual deadlines cannot be set until after the public rulcmaking process,
we will propose a deadline of 90 days for reaching permit dedsioaS. The fiaaI
deadline wiD have appropriatccxtcnsion clauses based on die ~~ of odieI'
laws r ...ch as the National Environmental Policy Act.

Q20 What pennit decisions ~ subject to these deadlines? ~

A. The pennit deadlines will be established after a public rulemaldng proc:as. We
expect to complete the regulation wirhin one year.

Q18 How and when will the Corps establish regulatory deadlines for reaching decisions
regarding standard permit applications?

.-, ADDRESSING lANDOWNER CONCERNS
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Pace 7

A. At this time, it is uncertain whether Federal personnel involved in wetland
delineation will be required to be certified; however, all employees of Federal
agencies who conduct wetland delineations will be required to participate in the

t}) The Clintoo Administratloo's August 14, 1993Wetlaods Plan - Qs and As

Q28 Will Federal agency personnel be required to be certified?

A. There is currendy an interagency wedand delineation training program involving
both students and instructors from the Corps. EPA. SCS, and FWS. The class is
managed by the Corps and offered through its training division at Huntsville,
Alabama. Sessions are held around the country and cover an array of wetland
types and difficult delineation scenarios. The week-long class covers the Corps

·1987 Manual --and includes both 'Classroom and field lectures iDd' exerciSes.
Attendance at all sessions is necessary for successful completion. The class is
currently not mandatory for agency staff. '

Q27 Does the government currently have a wctIands delineation training program? Is
it mandatory?

The WDCP is being developed by the COJPS, in accordance with Section 307(e)
of the Water Resources Development Act of 1990. Section 307(c) authorizes the
Secretary of the Anny to establisli a pro~ for the training and certification of
individuals as wetland delineators. and to carry out demonstration projects in
Corps districts prior to establishing the woep nationwide. -The intent of the
WDCP is: 1) to improve the quality and consistency of wedand delineations·and
2) to streamline the reg~tory -:pl'OCCS$by ~FY~oping procedures for-expediting
consideration and acceptance ofaclineations Performed by certified delineators.

A.

.
.. ,II

Q26 What is the Wetlands Delineation Certification Program (WDPC)?

Q2S Wby is the Administration proposing the appeals process?

A. Currendy. expeuivc And lengthy judicial action is the only recourse available to
land"ownerswho wish to challenge permit dcniaIs. An administrative appeals
process will provide landowners with ~m~m for. timely hearing when they
receive certain regulatory decisions.

assessed an administrative penalty will be allowed to appeal these decisions. We
also anticipate that third parties that participated in the public review process for
a pennit or enforcement action may also participate in the appeal of that particular
pennit determination. or enforcement action.
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PaleSThe CliDtOD Administration's August 24, 1993Wetlands Plan - Qs and As

Q32 What are the benefits of watershed planning?

A. Watershed planning allows Fe'c:Ieral, state, local or regional governments to work
together in a comprehensive and cooperative manner to identify common wetlands
conservation objectives and strategies through advance planning.

A. Watershed planning is integrating resource management planning on a watershed
basis. This means integrating·wetlands regulation, protection and restoration
activities with water quality, water supply, floodplain management, habitat
protection and other activities on a geographic, watershed basis.

ADVANCBD;PLANNlNGANDWATERSB. MANAQ~Nf

Q31 What is watershed planning?

Q30 When wiIl die WOCP program go into effect? .

A. The WDCP is scheduled to be issued as a proposed rule in the Federtll Register
during the Fall, 1993. Public comments wiD be accepted and considered in the
development of the final nile, wJifdi is antiapated· to become effedive in
March, 1994.

Q29 Are the wetlands delineation certification and interagency wetlands delineation
f:raining procedures similar? Equally rigorous?

A. The procedures for both are very simillr. During development of the proposed
nate for implementing the certification program we will consider developing
equivalent certification procedures for private individuals and Federal agency .taff.
Opdons will be pJeSenteciin the proposed rule soliciting public input on the WDCP
prior to nationwide implementation. ~

interagency wetland delineation training program. 'This will improve accuracy and
consistency in Federal wetland programs by ensuring chat agency III.ff have
comparable training and experience in wetlands delineation.
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Page 9
)

)The ClintoD Administratiou's August 24, 1993Wetlands Piau - Qs aDd As

•
A. Yes, SCS's wetland, fanned wetland, and prior converted cropland delineations

will be used for both programs.

Q37 Does all of this mean that fanners and ranchers will receive a wetland delineation
from SCS that. will satisfy both Swampbuster and the CWA?

A. Yes, an interagency agreement will be developed to allow EPA and the Corps to
rely on SCS wetland delineations on agricultural lands for both Swampbuster and

. the Clean Water Act. In making such detenninations SCS will worle closely with
FWS pursuant to the requirements of the 1990 Fann Bill.

Q36 Will SCS wetland delineations be accepted for Section 404 purposes?

Yes, the agencies will use the same procedures to delineate wetlands. Interagency
training programs will be developed to ensure that agency field staff are properly
trained and that standard agreed-upon methods are uriJiud inmaking delineation
and mitigation deterininations.

Q3S Will. the Co.tpS, EPA, FWS and SCS use the same procedures to deliaeate
wetlands for FSA and CWA purposes?

Q34 Which delineation manual will ~CS Use to delineate wetlands under Swampbuster?

A. SCS will use the Corps of Engineers 1987 Manual supplemented by criteria and
procedures contained in its Food Security Ad Manual for iden~g wetlands
intensively managed for agriculture.

AGRICULTURE

A. The Administration will provide financial and technical assistance to encourage
watershed planning. For eumple, the Clinton Plan wiD provide state and local
governments with the opportunity for areater involvement in the Federal regulatory
program through mechanisms such as progntmmatic SCncmJ permits.

Q33 What incentives will be provided to encourage state and local participation in
watershed planning?D
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A. Yes, the same areas excluded under Swampbuster will continue 10 be excluded
• under the Clean Water Act.

Q42 Are prior converted croplands excluded from Clean Water Act jurisdiction?

A. Yes, wedands with a cropping history are nonetheless still wetlands andmany have
high functions and values. Cropping history alone is not an adequate determinant
of functions or jurisdictions. Landowners will be allowed 10 maintain but not
increase the scope of any drainage systems in place prior to December 23, 1985,
on fanned wedands. Farmers will be able to rely on SCS's farmed wetland
detenninations for both Swampbustcr and the Clean Water Act.

Q41 Will frequently cropped farmed wetlands be subject to Federal jurisdiction under ~j
Swampbuster and the Clean Water Act? 0

Q40 What is a prior converted cropland?

A. Prior converted croplands were wetlands chat were drained, dredged, filled,
leveled or otherwise manipulated before December 23, 1985, for the purpose and
having the effect of making the production of an agriculture commodity possible.
This applies to areas where commodities were produced prior 10 1985 and the area
has not been abandoned.

Q39 What is the role of the FWS n:latcd to Swampbuster and how does it change under
this approach?

A. The FWS provides technical biological wetlands expertise to the Swampbuster
program. Consultation between SCS and FWS, pursuant to the 1990 Farm Bill,
occurs in such actions as wetland identification, minimal effect determinations, and
minimal effect mitigation actions. 'I1Ie close cooperation between SCS and FWS
will continue to be an integral and required jNut of the program.

-;
oA. Yes, SCS will use the same appeals process for Section 404 delineations that it

uses for Swampbuster.

..'Q38 Will landowners have an opportunity to appeal SCS wetland delineations under the
Clean Water Act?
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A. The Clinton Administration recognizes that wetland functions and project impacts
vary from case to case and pennit applicants deserve a timely and predictable
regulatory response that is appropriate for the project being proposed. In
response, EPA and the Corps have issued guidance to emphasize further flexibility
.which allows agency field staff to tailor regulatory reviews accordingly.
Specifically the guidance clarifies that the level of regulatory review should be
commensurate with the severity of the proposed environmental impad and should
consider both the functions of the affected wCtland and the character of the
proposed discharge. The plan also encourages the rcgionaiization of general
permits to authorize activities that would have only minimal adverse impact.

Q47 How docs the plan ensure that the relative differences in the functions and values
of wetlands are taken into account in the Section 404 permit review process?

CATEGORIZATION

Yes, our restoration efforts will help ensure that wetlands existing prior to the
flood will be protected. Landowners will be given opportunities to restore
wetlands converted to agricultural uses if interest exist and funds are available.

+

Q46 Will farms impacted by the 1993 Midwest flood be given an opportunity to
participate in wetland restoration?

.
A. Yes. A Nationwide General Pennit-will be proposed to .uthorize the discharge

of dredged or fill associated with these actions.

Q45 Will the WetlaDdReserve"Program continue to be supported?

A. Yes, the 1994 Agriculture Appropriations Billwill provide up to 75,000 additional
acres and willmore than double the number of slateSparticipating.: Congress will
be asked to expand the program in the 1995 Farm Bill. .;.

Q44 Will SCS's -minimal effects- and -mquently cropped with mitigation
determinations be accepted under Section 404?

A. Yes, the existing exemptions in Section 404(1) are not changed.

'\

D Q43 Will normal on-going fanning, ranching, and silvicultural activities continue to be
exempted under Section 404(1)1
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A. The Hydrogeomorphic Classification (HGM) system is an approach to wetlands
classification that uses the principles of geomorphology. hydrology. and
hydrodynamics to identify functionally similar wetland classes. It is hierarchical
so it can be easily modified for use in different geographic regions. and at different
scales. The HGM provides a means for identifying functionally similar classes of
wetlands that exhibit a relatively narrow range of variation with ~ to the
characteristics that fundamentally influence how they function.

QS2 What is the Hydrogeomorphic Classification System and when will it be
completed?

A. Many functional assessments are cummdy based on the professional judgment of
field st&ff. In some situations a more fonnal analytical approach is used (e.g., the
Corps Wetlands Evaluation Technique or the FWS Habitat Evaluation Procedures).
Because both have proved to be problematic, Federal agencies arc developing a
new functional assessment technique which is based on the ·Hydrogeomorpbic
Classification System.·

QSO What are the benefits of this type of categorization?

A. At the scale of a local or regional watershed plan, categorization can provide a
scientifically sound and worbble framework (or early consideration of wetland
functions. This could be translated into specific regulatory responses depending
on thc functions of the resource. For example, for wetlands with limited functions
and minimal ecological significance, general permits may be issued to streamline
the regulatory process.

QS 1 How are wetlands functions and values assessed?

Q49 Under what cimlmstlaces is categorization appropriate?

A. In the context o( comprehensive watershed/wetlands planning efforts.
categorization of wetlands may be appropriate.

A. No. We believe that the fiscal and environmental implications make IUch an
approach unworbblc. There is no scicntific basis (or a nationwide nmking
scheme, and the approach proposed does not provide for the consideration of thc
impacts associated with specific projects.

Q48 Does the administration support the Qpriori categorization approach in H.R. 13307
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A. The 1987 Corps of Engineers Wetlands Delineation Manual. For wetlands
manager for Jgriculture, the SCS's Food Security Act Manual procedures will be
used. As part of the Clinton Plan the affected Federal agencies are developing
Commonprocedures to ensure consistency between the 1987Corps Manual and the
SCS Food Security Act Manual.

--- _-_ .....•---
Q55 What manual is the Administration using to delineate wetlands for detcnnining

CWA jurisdiction?

GEOGRAPHIC JURISDICTION

Corps districts will undertalce, in coordination with Jelevant State IDd Federal
agencies, a, field level review and cvaluafion of fIJWP 26 for.the purpose of
developing ~lional conditions on the types of waters, and the character, size
and/or locatioD of activities in those waten, subject to NWP 26 authorizatioD.
Based on this field level review, the Corps will rCvise NWP 26 through the public
notice-and-comment process required for the issuance of general pennits.

A.

. .
QS4 How will NWP 26 be revised?

A. No. NWP 26 will be re-evaluated and revised, however, to control more
effecth'~ly the environmental impacts associated with discharges into isolated
waters :mel headwaters. The primary emphasis of the revision process will be on
developing regional conditions to protect valuable aquatic ~ .

QS3 Will the Corps revoke NWP 267

A IeChnicaJ report describing the Hydrogcomorphic Classification will be available
(or distribution in October 1993. To request a copy call 601..634-2349, and aslc
(or •A HydrogcomoIphic Classification of WedaDds,· Wetlands Research
Program Technical Report WRP-DE-4. Regional assessment methods based on the
Hydrogcomorphic Classification arc currcndy underway. The efforts are being
coordinated under the Evaluation WorleUnit of the Wetlands'Research Program
at the Corps of Engineers Waterways Experiment Station. A procedural document
and specific functional assessment methods will be .'Yan.ableduring the II1ttcrpm
ofFY94.

)

D
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A. TIle term ·wetlands· means those areas that arc ,inundated by surface or ground
'water at a frequency and duration sufficient to support, and ahal under Donnal
circumstances do support, a prevalence of vegetation typically adapted for life in
saturated soil conditions. Wetlands generally Include swamps. marshes, bogs, and
similar areas,

A. Ratification of the current regulatory definitions of ·wetlands· and ·waters of the
United States- would affirm Congress's intent with regard 10 the scope of
geographic jurisdiction under the CWA. This would promote consistency and
potentially reduce litigation.

Q61 What is the current CWA regulatory definition of wetlands?

Q60 Why do we need to define legislatively ·wetlands· and ·waters of the United
States- in the CWA?

, .
, . . ~t • ~

A. Yes. Once die' NAS has completed its evaluation, a Federal ~on manual
will be adopted after the public lias an opportunity to review and c:ODunent on the
final proposal.

QS9 Will the public be given the opportunity to review and comment on the final
wetlands delineation manual before it is adopted? .

A. The Academy intends to complete its work by September 30, 1994.

QS8 When is the NAS study scheduled for c:ompl~tion?

Q57 IfChe 1987 Manual is working so well, why is an HAS study necessary?

A. 1beHAS study will provide an opportunity for anew. indepe'''u lout It die
conttoversial issue of wetlands delineation. While this "viewmay affirm that die
1987 Manual is an accurate and efficient method for determining wetlands
jurisdiction, the review may rcsull in m:ommendatioDS for improvements. The
HAS will be specifically evall;l&ting certain areas where additional guidance.is
needed, such as areas disturbed by agriculture activities.

Q56 How is the 1987 Manual working?

A. The 1987 Manual has worked very well and has almost completely diminished the
controversy over wetlands delineation and, identification.



PagelSThe Clinton Administration's August 24, 1993Wetlands Plan - Qs and As

394

A. Mitigation sequencing involvcs three basic steps: avoidance of impacts;
minimization of impacts; and finally -compensation for remaining unavoidable
impacts. When evaluating a proposed activity, the Corps must first determine
whether the impacts to aquatic resources can be avoided - whether there exists a
-Icss environmentally damaging practicable alternative. The regulatory concept of
practicability takes into account cost, existing technology, and logistics in light of
the overall purpose of a project. If such an aI~mative does not exist, the Corps
must next consider whether the impacts may be"minimized or reduced (e.g .• by
~nfiguring the project or adjusting the construction schedule). Finally, to the
extent appropriate and practicable, compensation for all remaining impacts must

Q65 What is mitigation sequencing?

MITIGATION AND MITIGATION BANKING

Q63 Arc these areas regulated under the CWA?

A. Gcnerally no, IS explai~.d in the preamble to the Corps regulations.

Q64 What are -isolated wetlands- and whY.should they be protcctcd?

A. ISolated wetlands are those wetlands which are not Partof a surface water tributary
system, and include prairie potholes, playa lakes and vemal pools. Isolated
wetlands perform many of the same vital functions performed by other wetlands
adjacent to waterbodies, including flood and erosion conttol, groundwater
recharge, and critical habitat for migratory waterfowl and odIer wildlife. For
example, the prairie pothole region is widely recognized as the most important
duck breeding habitat in the coterminous United States. The CWA Section 404
regulatory program affords protection to chose isolaced wetlands that have an ~frcct
or couIc;I·.havean effect on interstate commerce.' The agencies' regulations' and
guidance provide examples of what constituteS the requisite oexus to interState
commerce (e.g., an area that is used or could be used by migratory birds,
endangered species, or interstate or foreign travelers for recreational or other
purposes).

Q62 What arc artificial or man-made wetlands?

A. Generally artificial wetlands are those wetlands that have been c~ted from
uplands by human activity that would revert to upland if such activity ceased.

D
\

·.~
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A. Mitigation banking provides for the restoration or creation of wetland functions in
advance of development impacts reducing thereby the uncertainty of mitigation
'success. As such, mitigation banking may expedite the pennil review process for
projects that qualify. By consolidating compensation requirements, there may be
ecological advantages accrued, as weDas economies of scale relating 10 planning,
monitoring, and management. .

Q69 What are the benefits of banking?

A. Mitigation banking is generally defined as wetland restoration or creation'
undertaken expressly for the purpose of compensating for future unavoidable
wetland losses. Mitigation banking may involve the consolidation of compensation
requirements for multiple project impacts on a single site, where units of restored
or created wetland arc expressed as •credits ,• and where accumulated credits are
subsequently withdrawn to offset ·debits· incurred at the project site.

Q68 What is mitigation banking?

We need to improve our capabilities to restore, create and enhance wetlands to
compensate for uoavoidable wetIaads losses. The Administration supports efforts
to increase our scientific and technical knowledge to enhance our mitigation
capab~ties. We will also tab steps to assure that· mitigation, mtubed of
permitccs, to.compensate for unavoidable losses is successfully accomplished.

A.

Q67 What will the Clinton Administration do to improve our scientific capabilities to
mitigate wetlands losses? ,#'

Q66 Is dlere flexibility in how die sequence is applied?

A. EPA andAnny issued, on August 23, joint guidance dlat emphasizes the flexibility
found in the current regulations and guidance. Specifically, the guidance clarifies
that die level of regulatory review Ihould be commensurate widl the severity of the
proposed environmental impact. considering bodl the functions of the affected
wetland and the character of the proposed discharge. For example, a landowner
proposing a small project in low-value wetlands, where environmental impacts
would be minor, should not be required to undertake a rigorous analysis of
alternatives. . .

be undertaken (e.g., restoring, enhancing. or creating additional wetlands). The
Clinton Administration endorses the concept of sequencing.
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A. No. However, the Administration will take .steps to emphasize a single
decisionmaker to streamline the various Federal wetlands programs and reduce
duplication, overlap and deJay.

Q73 Is the Administration proposing major changes in the respective roles of various
Federal agencies involved in wetlands prolCClion?

A. Yes. These MOAs define a process (or expeditious review and resolution of
agency concerns regarding individual permit decisions and policy issues. The
agencies will continue to monitor its use to detcnnine whether additional guidance
or revisions are necessary.

Q72 Will me Administration retain the 1992 Section 404(q) MOAs?

ROLES OFAGENCIES

,
D

Any individual, corporation. or P:Jblic or private entity desiring to establish a
mitigation bank should first contact the local Corps of Engineers District
Regulatory Office. Conceptual plans indicating the location and current condition
of the proposed mitigation an:a and the proposed plan for creating, restoring,
andIor enhancement of the mitigation site should be available for discussion with..
the Corps and appropriate agencies. Generally. a memorandum of agreement will
be signed by the mitigation bank proponent, the Corps, EPA. Peden! and State
resource agencies. This agreement should specify the plan for establishment,
management, maintcnance. and monitoring of the mitigation~. PrOcedures·for
establishment of,-C2CIitsand de6its.Will also be included in .the' .,feement. A
Department of the Army perlnit mat-also be 'leQuired if the mitigafiQll bank is
located in an area that is presendy a watcr of the United States.

A.

Q71 How does one go about establishing a'mitigation bank?

A. No. Within the policy framework articulated in the AnnylEPA guidance,
applicants will be required to avoid and minimize impacts before using credits
from a mitigation bank. Because of the advantages mitigation banking has over
case-by~ compensatory mitigation associated with individual projects, it can
actually result in positive environmentaillins.

\

D Q70 Does mitigation banking encourage unnecessary wetlands destruction?

.'
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• concerns regarding Federal requirements and oversight;

•• limit on Stateffribal assumption to -non-navigable· waters;

• lack of available funding to nan the program;

Many States have expressed a number of reasons whYlhCjliive not ·more actively
pursued assumption. These include:

New Jersey formally submitted its request to assume the program in June, 1993.
The State has requested an extension to the 12O-day application review period in
order to better consider issues raised by the FWS, Environmental Defense Fund,
Homebuilders Association and ochers. EPA is currently conducting Section 7
(Endangered Species Act) consultation with FWS on New Jersey's application.

A. The Adminislration is committed to increasing state, tnDal, and local government
roles in Federal wetlands protection and restoration. 1be Administration wiD
provide technical and financial assistance and guidance to .tates. tribes, and local
governments in several areas, including: assumption of Ihe Section 404 program;
development of comprehensive wetland conservation programs; incn:asing Section
401 Certification authority; development of Programmatic General Pc:nnits; and
better coordination between state. tribal. and local pennit programs and Ihe Section
404 program. _ .

Q7S What has the experience been to dace wich State assumption of Ihe Section 404
program? ;

A: Michigan assumed the Section 404 program in 1984. To clare, Michigan is the
only State that has assumed the Federal permit program. Until the spring of 1992,
the relationship between the State and Federalagencies was very positive and there
was general agreement that the' State's Sedion 404 program was effcdive' and
efficient. While EPA Headquarters and the Regional ,office participate in State
program oversight, there has been significant disagreements in only two cases .:)
since 1984. U

Q74 How will the Administration increase the roles of state, tribal, and local
governments in wetlands protection?

STATE ROLES
."



- . Q79 -One criticism of the Regulatory Program bas been that many activities that destroy· .
or degrade wedands have not been regulated by the Federal government. Does the
Clinton Administration propose to close this loophole?

A. Yes. The Corps and EPA are issuing revisions to their regulations which clarify
the rypes of activities that involve discharges of dn:dged or fill material subject to
Section 404 regUlation. This clarification will reSult in the consistent regulation
of many excavation activities that previously were not regulated. In addition, the
regulation promotes consistency between Swampbuster and the CWA.

Yn..CJiaton Administration's August 14,1993 Wetlands Plan - Qs and As

SCOPE OFACTIVITIES REGUlATED

No. The Federal regulatory authority remains with' the COIpS. Programmatic
general permits, with appropriate safeguards, provide the Section 404 permit
authorization when a Federal, State, Tribal, regional, or local permit is issued
under an approved permit program. The Corps retains the authority to modify.
suspend, or revoke authorization of any activity qualifying for a programmatic
general permit when necessary to protect the environment.

Q78 Do PGPs delegate Federal regulatory auth~ly to stateltriballlocal governments?

~ A.

Q77 What are programmatic general permits?

A. Programmatic general permits (PGPs) are general permits that authorize, with
appropriate Section 404 iafeguards, activities that qualify for approval under a
Federal, state, tribal. regional, or local permit program. These program IQ_
prorcct wetlands and other waters of the United States at a level equal to or greater
than Section 404. .

Q76 How would partial state assumption of the Section 404 program work?

A. The Admini.!tratioo is lequcsting that Congress amend the CWA to allow States
to assume part of the Section 404 progams as an interim step toward fidI
assumption. Partial assumption could ··be geographic or programmatic.

• Ihe controversial nature of regulation of wetlands and other aquatic resources ..

• the availability of alternative mechanisms for Stateffribal wedands protection;
and

,..

•• ,p
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A. No~ However. the Corps and EPA believe that it is virtually impossible to
conduct mechanized land clearing, ditching, channelization. or excavation in
waters of the U.S. without causing incidental redepositions of dredged material
(however small or temporary).in the process.

Q85 Are there provisions for grandfathering previous and ongoing activities affected by
the fina) rule?

A. ·Yes.

Q84 Is a permit required if an applicant can excavate in watcrs of the Unircd States by
removing material without any incidental discharge of dredged material?

A. Yes. TIle Corps intends 10propose gene~ permits for discharges associated with
excavation activities that have minimal impacts on the aquatic environment.

A. Incidental discharges of dredged or fill material associated with mechanized
landclearing, ditching, channcliz.ation. and other excavation activities that destroy
or degrade waters of the United States .

.Q83 Will somc of these activities be authorized by general pcnnits?

.-Q82 What excavation activities· will now be regulated?

A. The final regulation takes cffect 30 days from the date of its publication in the
Federol Register.

Q81 When will thc final rule lake effect?

A. 11ae final regulation contains three clarifications of the existing regulations: I) the
discharge of dredged material subject to Section 404 regulation includes discharges
incidental to mechanized landclearing, ditching, channelization, or other excavation
activities that destroy or degnde waters of the United States; 2) die discharge of
fiJI material subject 10Section 404 regulation includes activities that involve
non-traditional usc of pilings; and 3}prior con,'crted croplands are not waters of
the United States.

Q80 What is included in the final rule?
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A. Generally two types of activities are not regulated under Section 404: I) the
placement of pilings for linear projects, such as bridges, elevated wallcways, or
powerline structures; and 2) the placement of pilings for piers, wharves, or an

Q90 What piling activities are excluded from regulation under Section 4041

A. The placement of pilings in waters of the United States will require a Section 404
permit when such placement has or would have the effect of a discharge of fill
material. Examples of such activities include, but are Dot limited 10, the
following: where the pilings are so closely spaced that sedimentation rales arc
increased; where the pilings themselves effectively replace the bottom of a
waterbody; where the placement of pilings would reduce the reach or impair the
. flow or circulation of the watcrbody; and where the placement of pilings would
result in the adverse alteration or elimination ·of aquatic functions.

Q89 What piling activities would be regulated under Section 404?

Yes, The Corps has regulated the placement of pilings in certain circumstances
under Section 404 for a number of years. The Corps issued Regulatory Guidance
Letters in 1988 and 1990 to clarify this issue.

~~....

Q87 How is the final rule different from..the previous definition of -discharge of
dredged material·?

A. Theprevious Corps definition of discharge of dredged material excluded de
minimis, incidental soil movemept occurring during normal dredging operatioll$.
This test was based on a quantity approach which was not clearly defined. The
re~ exclusion is based on an effects test (i.e. whether the actirity will destroy
or degrade a water of the United States)~

Q88 Was the placement of pilings previously regulated under the Section 404 program?

A. It is the responsibility of any person preparing to undertake an excavation activity
to demonstrate to the satisfaction of the Corps, or EPA as appropriate, that the
activity would nol have the effect of destroying or dcgnding any Wlter of 'he
United StateS. . .

Q86 For activities involving a discharge of dredged material, who is responsible for
proving whether this activity would have the effect of destroying or degrading
waters of the United Slates?

')

D

. -
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,Yes. A proposed rule was published on June 16, 1992 in the Federal Registt!r.
We received over 6,300 comments. Most of these commenCerswrote in support
of the proposal to regulate incidental discharges associated with mechanized land
clearing, ditching, channelization and other excavation.

Q94 Was the excavation rule subject to rulemaldng?

-
A. The finaJ rule clarifies that Donnaldredging operations ~ defined as dredging for

navigation purposes in navigable waters of the Unircd States with authorization
from Congress and/or the Corps under Secdon 10 of the Rivers and Harbors Act
of 1899. Considering these existing reviews aDd approvals, the agencies concluded
that it would Dotbe in the public interest to also require a Section 404 permit for
-normal dredging- operations. '

Q93 How does the Corps define -identifiable adverse impacts- to wet1ancls?

A. There is no specific definition of this term, It will be determined by the Corps,
or EPA as appropriate, on a case-by-case basis. The standard of identifiable
adverse impacts is intended to be very low (i.e., very minor adverse impacts will
trigger regulation). It is based on the loss or identifiable reduction of any single
aquatic function and is not balanced with other beneficial effects (i.e., not the net
effect).. Some examples would include, but not be limited to, an adverse alteration
of an area '5 hydrologic regime or alteration of the type, distribution, or diversity
of aquatic vegetation,

..

individual house on stilts. Such activities, however, will lequire authorization
under Section 10 of die Rivers and Rubon Act if located in navigable waters of "'\
the United States. d

Q91 What does the phrase "degrade a water of die Uniled States- mean?

A. An activity associated with a discharge of dredged material degrades an area of
waters of the Uniled States if it has more than I deminimis (i.e., inconsequential)
effect on the 8I'C8" causing an identifiabJe individual or cumulative adverse' eJfcct
on any aquatic function. It is the responsibility of any person preparing to
undertake an excavation activity in a water of the United States to demonsb'ate
dearJy dlat degradation will not occur:

Q92 Why is the Corps excluding normal dredging of naviPble waters from the final
rule?
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A. Yes. The Corps and EPA will, within 90 days from August 24, 1993, initiate
.meetings with the Federal resource agencies, State and local government agencies,
representatives of native villagcs, industry groups (including oil and fishing
interests) and environmental groups, to consider other environmentally appropriate
means 10 ensure regulatory flexibility and the feasibility of alternativc permitting
procedures in Alaska. Such Alaska·spccific proposals, combined with nationwide
changes to the regulatory program, should significandy address many of AlaSka's
COncerns about implementation of the Section 404 regulatory program.

A. Relu:ed pcnniuing requirements under the ·1S rule· would allow 1.S million
acres 'Of wCtlands to be.fiucd bcfOle the 1S threshold would be met, which cbUld
jnclude aII_iof Alaska's ~mely valuable coastal wetlands. This 'would oceur
even in situations where more e..wonmcntally appropriate altcmativcs UtdIor
compensatory mitigation was clearly practicable. Additionally, Ihe proposal could
hinder management efforts for several Federally lisced or proposed threatened and
endangered species.

Q98 Docs the Adnunistration have a proposal to address the Alaska issues?

A. No. The proposed rule will be withdrawn.

Q97 What aspects of the Alaska 1S rule does the Clinton Administration consider
inconsistent with its wetl.ands policies?

Q96 Does the Clinton Administration intend to finalize the 1S rule?

A. The proposed ·1 ~ rule· would have allowed any state with historic wedand
10SM".s of 1 S Of 1cM. lD circumvent the avoidance and compensatory mitigation
Rquiremcnts of the sequencing policy. Only the State of Alaska has experienced
losses of less than 1S. .

Q9S The previous Administration proposed to exempt of Alasb's wedands from the
mitigation sequencing requirements (AJasb 1S rule). What was the proposed IS
Me?
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A. Impacts of the extensive flooding in the Midwest this summer heightened public
awareness of the value of wetlands and the potential consequences that may JeSuit
from cheir loss. Many of the provisions included iiithe Administration's plan will
help facilitate federal assistance to farmers, business owners, families and others
adversely affected by the flooding, both in the form of immediate relief and in the O-:J
long-term as we work togclher 10 repair the damage and identify opportunities to
minimize the potential for a reoccurrence. Particularly for farmers who may not
be able to farm their silt-covered lands for many years, funding for programs such
as the Department of Agriculture's Wetlands Reserve Program m~y provide
essential financial support in this time of need, while having the added benefit of
increasing the number of flood-absorbing wetlands in this part of the country. As
the country moves 10 provide flood control in the Midwest and elsewhere for the
future, we must identify ways to proted BOO restore our nver -iii(J waraDdS---
systems so that they can work for us, integrated with structural flood control
measures, where appropriate and cost-effective.

. ..
QIOO How did the flood affect the Inacragency Workgroup Report? What does the

Report mean for flood rcaJvery?

TaEFLOOD

Q99 How do die rccommcndalions address die takings/private property rights issue? a
A. The Administration strongly supports private property rights, and is committed to

reducing the impact of the Section 404 regulatory program on landowners.
Although we believe that -takings- claims arc best addressed on a case-byooClSC
basis through the court, the Clinton Administration's package ofrefonns includes
a Dumber of measures dial will protect the landowner's property interests. These
measures include establishing deadlines for permit actions, creating an appeals
process for jurisdiction and permitting actions, andmandating delineation training
and certification programs for Federal employees responsible for making pennit
decisions.

__ ,
TAKINGS
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Sincerely.

b:I._~
THOMASF. KUEu.£R
Chief. Regulatory Branch

Please see the attached Public Notice for more guidance regarding
implementation of the 1987 Manual.

Other wetland delineation methods. particularly the 1989 Manual, may
continue to be used by state and local lovernment jurisdictions.

In addition. all first time delineations. from August 17, 1991 until
revisions to the 1989 Manual are finalized, will be made with the 1987 Corps
Manual. In these cases. use of the 1987 Manual 1s aancilatory.

Individuals who have pending permit applicatio~ with the Corps will be
notified in writing of their options of redelineation under the 1987 Corps'
Manual. After consultation with appropriate parties, the Corps will aake the
final decision on the appropriate wetland boundary, which will be binding for
the particular application.

The transition from the 1989 Manual to the 1987 Manual was directed by the
1992 Energy and Water Development Appropriation.Act, sisned by President Bush
on August 17, 1991.

Until rev~slons Co the January 1989 Federal Manual for Identifying and
Delineating Jurisdictional Wetlands (1989 Manual) are finalized, the U.S. Army
Corps of Engineers (Corps) will apply the 1987 Corp of Engineers Wetland
Delineation Manual (1987 Manual) to identify and delineate wetlands regulated
under section 404 of the Clean Water Act. A copy of this manual is enclosed
for your use.

September 16, 1991

DEPARTMENT OF THE ARMY
SEATTLE DISTRICT. CORPS Of' ENGINEERS

P.O. BOX 3755
SEATTLE. WASHINGTON •• , Z.·ZZSS

...... " 9.,."..", .....
D
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c. Appendix C: Sections 1 and 2 - These sections are replaced witn the
May 1988 National List of Plant Species That Occur in Wetlands and associated
regional lists (U.S. Fisn and Wildlife Servi~e, Summary 88(24) and Biological
Reports 88(26.l-26.l3}}. Tne referenced lists will be used to determine the
wetland indicator status of plant speCies and any subsequent updates will be
adoptedj

b. Appendix B: Use of the data sneets provided is recommended, but is
not mandatory;•

a. Appendix A: The definition of "under normal circumstances" provided
in this glossary is modified pursuant to Regulatory Guidance Letter CRGL)
190-7;

until revisions to the January 1989 Federal Manual for Identifyino and
Delineating Jurisdictional Wetlands (1989 Manual) are finalized, tne u.s. Army
Corps of Engineers (Corps) will apply the 1987 Carps of Engineers wetland
Delineation Manual (1987 Manual) to identify and delineate wetlands
potentially subject to regulation under section 404 of the Clean Water Act.

Tne transition from tne 1989 Manual to the 1987 Manual is directed in part
by tne 1992 Energy and water Development Appropriation Act, which provides
Corps funding for civil works projects and its regulatory program. The act
was signed by President Bush on August 17, 1991.

Permit applicants and individuals with enforcement cases who have pending
actions with the Corps as of August 17, 1991. will be notified in writing of
tneir options of redelineation under the 1987 Corps Manual. After
consultation with appropriate parties, the Corps will make the final decision
as to whether a substantial difference exists between delineations under the
1987 and 1989 manuals. Also, all first-time delineations from August 17,
1991, until the revisions to the 1989 Manual are finalized through rulemaking,
will be made with the 1987 Corps Manual. Copies of the 1987 Corps Manual may'
be obtained by contacting the National Technical Information Service at (703)
487-4650. Guidance concerning the implementation of the 1987 Manual Is
available from your local Corps office.

Use of the 1987 Hanual is mandatory, however, the Appendices are modified
as discussed below:

-D

AUp1St 30. 1991

Subject: Use of the 1987 Wetlands Delineation Hanw

Regulltory Branch
Post Office Box 3755
Seanle.Washington 98124·2255
Telephone (206) 764·3495

D

~iCJJ1
hbJic N(f)tice

US Army Corps
of Engineers
Seattle c.strict---.
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oAll other current policy considerations concerning wetlands in general

(e.g., RGL1s) remain in effect during interim use of the 1987 Corps Manual.

The proposed revisions to tne 1989 Manual were published in the August 14
Federal Register, beginning a 60-day public comment period, whiCh closes
October 15, 1991. Copies of the proposed revisions may be obtained from your
local Corps office or Dy calling the EPA wetlands Hotline at (800) 832-7828.

In addition to restriction on the use of the 1989 Manual, the
appropriation act also disallows use of funds for the implementation of tne
proposed regulatory fee structure." as puol1sned in tne October 11 f 1990
Federal Reaister. -The Army will take no furtner action. at this,time. on the
proposal to amend regulatory fees. .

u. ,...,..,"".IW." _.' - - ~ -- _, - -
States list developed by tne U.S. Department of Agriculture, Soil Conservation
Service (SCS), will be used to determdne if a particular soil nas been
designated as hydric by the National Technical Committee for Hydric Soils.
Tne current nydric soils list was published by SCS in Ju=. 1991 and any
subsequent updates will be adopted. ,qqO
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Memorandum, u.s. Arm'y Corps of Engineers,
Clarification and Interpretation of the 1987Manual

Section 2
D

PART VI- FEDERAL MANUAL FOR IDENTIFYING AND DELINEATING
~ WETLANDSI



•
)). Tho 1." Manual p~ovicS.s ~at the 3 ao.t cSOIDinant

.paoi•• be •• l.otea from ••db .tratum (select 5 tro. ••oh stratum
it only 1-2 .trata are pre8&nt). How.ve~, alternative
eooloqically baled method. for aelectin, dominant apeele. from
eaoh .tratua are al.o acoeptable. The doainana•• e~04 d••cribed
in the ltag 1nteraqanoy manual i. an appropriate alternatiVe

1. The P~Q •• o~ thi•• 8mo~anc!WIli. = provid.e acldli:ional
clari!ication and quidanee conc.~nin; the applioation 01 the
Corp. pf Inqin.... NieMI QtliMotian "null, Teohnical Report
y-a7-1, .1&ft~ lt87, Pinal Repon (liS' Manual). A8 diaou.llad
in .y 10 pe.bn1.aqo 1992 m~oran4um, FOoac!~ •• fo~ the
identificatioft aDd delineatioftot wetland. must ~ tully
con.i_tent with both the 1187 Hanual and ~. Que.tlon. and
Anavera 1••u.d , ootober 1111. The tecbnia.l and p~ural
p,idanQa contained in paraCJ~Qh. 2 ~ • below has been pl-epazea4
by the waterWar. JXperiment Station (Wl8) and i. ~Ld.d a.
further VU14aDce. ft. fol1owinv guidance i. con.i4_e4 -to be
oonai.tent with the 1181 Kanual a~d the 7 ooto~ QU•• tiona and

D Aft."ezoa. fUttbu, ~1. pidanoe vil1 be pt•••ntad ift til
upeoa1n; aavulato~tv wetland8 delineation traininw ••••1on. in
FY '2. !be alternativ. tOChn!cal method. of data 9atb.~ing
di.au•••d below are accepta~l. as lon9 a. the be.io decision
~1 •• (i•••, ~ltar1a an4 indicator., ·.8ta~11.he4in the 1987
Kanu.l are applied. Also enolo.ad i. a reviaed da~a fon Whloh
may be u.ed in lieu of the routine data .h••t provided with the
1"7 Xanual, i~ d•• ired. A. disou••ad in my 20 ~.bru~ 1t92
_..oran4ua to the field., zeeqional approaches and/or alternative
dA~a sh••t• .uet ~ reviewed and approved by HQUSAei (CBCW-oa)
priOJ: to r~ional 1Japlaantat.ion. Kotwithatan41ft9' ttll.
requirem.nt, •• encourage int.rsgency coordination and
cooperation on iaplementation ot the 1'81 Manual. auOb
oooperation oan tac111ta~ethe oontinue4 .uooaaa ot our u•• of
tb. 1917 Xanual.

2. V~etatian:

.4. Ba.ic rule: Mor. than 50 percent ot dominant .paei ••
frOll all ..tr.ta are 08L, Jl'ACW,or I'AC CexclucSinq rAC-) on the .
appropriate P1.h and Wildlife service reqional 1i.t ot plan~
.pec!.. that occur in wetlands.

KEICORANDtJMPOR lIB D%S'1'llIBU'l'%OH

SUBJICT: Clarifioation and Interpretation of the 198' Hanual

.. .• MAR 199Z
CZCW-OR

-CI'I.Y TO
ATf'CHTION 01'.

DEPARTMENT OF THE ARMY
u.s. Army Co,..,. of .",In."

WAIJi,NQTON. D.C. 20114-1000



411

••thOd. (19" Manual, p~ " pare. 3.')

o. T.b. 4 V89atat1on strata (tre., aapl1nq/ebrUb, barb, and
wo04y vine, 4eacrlbe4 in the 1987 Maftual are app~opr1at••
HOVev.,! a S-.tratum epproach (tree, ."plinq, shrub, berb, aftd
woody Y ft.) 1. an .oc.ptable alternative.

d, Th. 1'87 Kanualstate. on page " that hr=:r:10
ve9.t.tlon i. pre.ent if 3 or more doainant _,.010. it
aorphologlc.l adaptations or have known Pbraiological adaptations
tor vetland.. '!'hi. rule sboUld bo \1884 only after the ba.10 rule
i. applied, UN "autioD with adapta~lon. (e.f., 8hal1ov -root.)·
that oan develop f= Huon. o1:b.c than ".tn.... Furthermore,
the ao;pholorioal adaptation. ."at bO o~.ervedOD .o.t
individual. of the doiinan~ epeele••

e. In aZ'... vbue Ue available evidence Of wetluda
hy4&-01OV or ~drlQ .011 1. weak (•• g., ftOpr~ 1NtiaatoZ'8 of
hyck'ology), the Paaultetlv. Xeut.ral (PACnauual) op\i=
_y M a.ad to belp Cluiey a wetland delineation. Va. o~ the
lAC neutJ:al option i. explained in paragraph 35(.), pap 13,
ot the 19'" Manua1. V•• of ~h8 rACneutral option i••~the
d1.=.tlon Of the Distriot. l'Uz:'thu, the' 'I.e Ilouual optioft .. t:
eaimot ~ U84 to exol1148area. tha~ meet th. "baa10 vegetation
rule" ADsl ~. hy4l'OlO9Y cm4 l1y4&-10 .oil ",equiramen~••

, • RycSrolo;y:

a. Area. which aro .... onally inundated and/or •• turated to
tho surface f~ a ooneeoutive number of daye tor mo~e than 12.5
pe~cent of the grow1n9 seaGon a~. wetlan4., provided th. sail and
vegetation par...ters are .ot. Areas vot ~tv.an 5 p~.nt and
12.5 ~ent of the grcw1n9 e••eon in most yoar. Ca•• ~abl.5,
page 36 of th. 1187Manual) aay or .. y not be w.tl~. ,Area•
••turated to the .urtaoe tor le.. than 5 peroent ot the grOWing
•••son are non-w.tlands. Wetlan4 hydrology exi.ta it field
indioato"aare pres.nt a8 4••orl~d her.in and in ~h. enalo.ad
&Sata Iha.t.

b. To Gvaluate hrc:trolOf10 4at. (••f., trOlD stre.. 9&988 or
grouqdwatar wella) ~owlnq .ea.on date. are required. soil
ta.perature regi•• (1•••, period Of the year when 8011
tempuoature at 30 inch.. belcntt:bo.urtaae i. above 5 C) i.
the pt'i.ary "etinition or CJrowin9 ce••on,·but. dau are zou.ly
av.il.~le ~or individual .it... Broad re9ion. baaed on 8Ot1
te.peratur. regim. C•• q., •••io, th.rmia) are not 8uftioiently
.ite-.pooitia. For v.~1and4.termln.~ion., qrowin; sea.on O~ be
••timat.4 from oltmatoloqioal data given in mo.~ see COUft~r .011

eECW-OR 6SUBJZCTr Claritication and Interpretation of the 1087 Manual
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a. The most rooent version ot National Teohnioal coamittee
for Hrd~ic Soi18 hydric 80il ~iteria will be u.ed. A~ thi.
writift91 criteria published in the .TUna1"1 Hydric Soil. ot the
onit*d 8tates ara current. The•• orit.ria .pacify at le.at 15
con••autiy. day8 Q~ aaturation or 7 day. of inundatlon during the
orovin9 ••alon in moet year••

b. LOcal ui.t. of Hydric Soil Happing Units r.centl~
d.vel9Pad by 80S and available from county or stat. sea of~ioe.
qive 100al intor.mation about pre.6n08 of hydric 8011. on a site.
Whenavailable, theae local li.t. t.ke preoedenoe over tbe
na~1onal list fer hydric soil dataraination ••

o. lOS is currently dev.lop'1n;regional indicators o~
siqnificant 8011 saturation. uneil tinali.ad an4 adopted, the8e
india.to~. mar not be u.e4 for hydrology or hydric .011
cS.tenaiftations.

d. The .tatemant (p. 31 ot the 1987 J(.llnual) that 9layecf and
lOW-chroma colors must J)e observed If i1lllacU:at.ly below the
A-horizon o~ 10 inoh•• (whichever i•• hallover)" i. intended
a. 9.naral guidanoe. Certain problem .oil•• ay dlfror.

.urv.y. (u.ually in Tabl. 2 or 3 o~ modern soil aurvef.)·
Crowing .8.000 .tartinq and endinq datas will qenerally be
4.t82:'Jline4 !)a8e4 on the "a8 degree .. F or lower" temperature
tbr.abold. at a l'requengyof "5 "are in 10." Xnthe eouth, at -
the dl.oretion ot the district, it may ~ .ore appropr!a~. to u••
the 32 degree p thre.hold.

. a. In qroundwater-drL van .yet_, Whichlack .urfae.
indioato~. of·wetland hydrology, it 1. aooeptabl8 to u•• lOCal
Soil Con••rvation Service (SeS) .011 survey information to
evaluate tba hydrOlogy puamoter (p. 37 in the ,Manual) in
oon~Wlot:idn with othc intoX'lla~10n,tlUoh a. the PAC neutral test.
Ut. pout'pn in «~ea. that "'1' have 1)een ~.canf:ly 4J:oainecl.

d. OXidized rhizo.pller•• 8UZ'zoOUDcU.n9 living ~oo'ta are
acceptablo hydrology indl0.to~. on a.oa •• -b.Y-oa•• basi. and may
J)e u•• rul in ;roun4watar "yet.. a. V•• caution that l'hi&Olph.1:'88
u. not relict. of paat hydl:olO9Y. JUlieo.pb~ •• should.1.0 be
reaaonably uundant and w1thin the uppeJ:' 11 inoh.. of ida. 80il
p~of11e. Oxidized rbiloapher.. mu.t ~ .uppo~te4by other
ln41oa.tor. ot hydt'Ology such a. the PACneutral optIon if

--- hYUQ10V .Yideft~e i. w.ak, - --

D 4. &oil4

,

D CBCW-OR
80BJBCTI Clarification and Interpretation ot the 1987 Manual
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DISTRIBUTION:
(SU PAGB 2 , 3)

U/~ ,Oi;:;~14
.f;.,~ ~. W%LUAX8

Major General, USA
Directorate ot Civil Wo~k.

Enol

5. Method.:

a. ~ .tat.4 in the li87 Manual (footnote, p. 76),
alt.~natiYa plot siz•• an4 do.inane. me••ur•• are acoapt_bie.

b. For oomp~ehan.ive doterminations 1ftvolVin9a patChy or
diverGe h.r.blayer, a .ingle, centrally loo.~e4 3.28 x 3.28-
foot quldr.t alY not viva a r.pre.entative .-.pl.. A. an.
alternative, the multiple-quadrat p~oge4ure pr••ented in the
1'" Manual Cpa 43) i. raco_aneSad.~
G. Probl.. ~ •••

a. Pa,e '3, puap-aph 78 of the 1"7 KanWll abt... that
atailar p~l" .ituation. may occ~ in other wetland typ•• ,
ther.fo~e, probl .. ~~ •• are not limited to this li.t.

)). PntlJl... oil .'tultion. Jlention.4 elsewhere in the
Manu.linolude 80il. 4~ived from red parent ..t~i.l., .om.
Enti.oll, BOlli.ol., and Spodo801a.

7. QUestion. Gonc.rning this intormation ahould ~ direoeed ~o
Ha. Karen A. lCoobenbaab, HQVSAOE(CICW-olt), at (202) 272-1784, or
Hr~ J.... B. _&kaley, WBS, at (601) 134-3702.

CECW-OR
SUBJECT: Cl.riticat1on and Interpretation ot the li87 xanual
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_ Recorded Deta (Describe In Remarks': Welland Hydrology Indicato,.:
_ Stream, Lake, or Tida Gauge Primary Indicato,.:
_ Aerial Photographs _ Inundated

- Other _ Satulated in Uppel 12 Inche.

- No Recorded Data Available _ Water Marks_ Drift Unes
_ Sediment Deposits

Field Observations: _ Drainega Penalns in Wallands
• Secondary Indicacors (2 or more required,:
Depth of Surface Water: Cin., _ Oxidized Root Channels in Uppar 12 Inches_ Watar·Stained taaves
Depth to Free Water in Pit: (in.' _ Local Soil Survey Data_ FAC·Neutrel Tast
Depth to Saturated Soil: (in.' :_ Other (Explain in Ramarks'

I
I

Remarks:

HYDROLOGY

.. .
Q!i!!!!!!!!1t f!!lnt §1Z!s:ie! §!llnlm l!J5(iet2r Qominent Plent §1Z1Si!!!! §sr!n!fn l!!S(iatS!1
1. 9. -
2. 10.

I3. 11.

4. 12.
S 13•.
8. 14.

7. 15.
8. .. 16• ..
Percent of Dominant Species Iha~al. OBL,FACWor FAC
(excluding FAC-I.

Remerb:

I

VEGETATION

Project/Site: Date:
Applicant/Owner: County:
Investigator: State: .
Do Normal Circumstances exist on the site 7 Yes No Community 10:
Is the site significantlv disturbed (Atypical Situation)? Yes No Transect 10:
Is the area a potential Problem Area? Yes No Plot 10:

(If needed, explain on reverse.)

DATA FORM
ROUTINE WETlAND DETERMIPJlATION.,

(1987 COEWetlands Delineation Manual)

D

D

D
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Hydrophydc Vegelation Presentl' Vas No (Cllde) Card.,
Wedand Hydrology Pr.sentl' Y•• No
Hydric Soils Pr••• ntl Y•• No Is thia Sampling Point Within. Wetl.ndl Y•• No

Remarks: ..

• • .
. ApprovlIIIby .iJmz

.,

WETLAND DETERMINATION

MIIJIUnit Neme
(S.rie. end Pha.e.: Oraineo. CI••• :

Fi"dOb.ervelions
Taxonomy (Subgroup.: Confirm Mapped Typ.l Ve. No

Profile O.s2d2tIOnj
Oepth Metrix Color Monte Colo,. Monte Texture. Concr.tiona,
D!!!!he!! H2!izon IMunse" Moist! (Muns." Moiat! Abundancll&oDlf!as Slll!!i!lUf!.etc,

-- ..

.
I

Hydric Soilindicato,.:

Histosoe - Concretions=Hladc Epipedon _ HighOrgenic Content In Surfece uyer In Sandy Sol.
I Sulfidic Odor _ Organic Streeking In Sendy Sob

- Aquic Moisture Regime _ UsteCion Local Hydric Sol. Ust
Reducing Conditions _ Usted on Nadona( HydrictSoil. Ust=Gleyed or Low:Chloma Colora _ Other (ExplainIn Reme")

~
Remerka: tt...

SOilS



84

Charactertzed 8y:------------------
4. Uetbnd Hydrology? Ye' No _

1. Previous Hydrololy: ~ _

(Attach documentation)

2. ECCect on HydroloIY: _

4. Hydric: SoUs? Yu No _

C. HYDROLOCY:
I. Type of Aleeratlon: _

J. Previous Solls: _
(Attach documentation) _

2. Effect on So11s: ~~~~ ------------------~
D

4. Hydl'ophytic Vesetatlon? yes. No. _

8. ~:
l. Type of AlteratlO1l:, --------------

J. Previous Vegecaclon: ___

(Attach docullencation) _

2. E(fect on Vegetatlon: ---------------

A. VECETATION:
I • Type of Alee uClon : _

Date: _Plot Number: _Locat Ion : _

Project
NaNe: _

Appltea e lon
Number: _

Appl1cant
Name: _

DATA fORH }

ATYPICAL SlTUATIONSD

1987 Corps of Engineers Wetlands Delineation Manual
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, This data formcanbe used lor Ihe Hydric SoilAssessmentProcedureandIhePlantCommunity
AssessmentProoedu ...

2CluslflcaJlon MlCOrdlng 10 ·SolTaxonomy.-

.JURfSOICnONAL OETERMINA 110N AND RA110NALE

Is the site a wetland? Yes No. --Rationale forjurisdidionaldecision: _

Is thewetlandhydro~y emerionmel? Yes NoRalbna~:.._ .._. _,. _,. _,. _
•

HYDROLOGY
Is thegroundsurface'nundated? Yes_ No_ Surfacewalerdepth: _
Is theaol .aturJied? Ves No
DepchID f,...5tanding waler in pilIsoUprobe hole: _
Ust DIllerfield evidenceof surfaceInundation orsoil saturation.

Serleslphase: Subgroup:2 _
Is the aoaon the hydric aoftslist? Yes No Undetermined__ ~ _
Is lhe aoa. His1oaoI1Yea_ No_ Histicep~n present?Yes_ No_
IslheaoU: Lfons.cr1 Ves No_Gleyed1 Ves_ No_Matrix Color: - UoIIJe Colors: _
~er~~soD~o~:---------.-..-.----------------------------------------.-. .....
Is the ~dric sol criterionmet? Yes_ NoRdonm.: __

SOILS

Percent 01domJMnt 8p8cies thal ... OBL FACW. and/orFAC _
Is Ihe hydrophytic vegetationcrterion met? Ves No _~:-------------------------------------------

1.2. __
3. _

~.-------------
~ ------------
L ~-----------
~ --------------8. __
9. __

1~ ~-------------

Ind"c.lor
Status Stratum DominantPlant Species11. _

12. _
13. _1~. _
15...... _

16.~---------------17. _
18. _
19. _

20.----------------

Dominant Plant Spec:ie.
Incfcator
si"tua Stratum

VEGETA110N
---------------------------------------------------

Do nonnalenvfronmentalcondition. existc 1Mplut commu~
Ye. _ No _ (If no. explainon back)
Hu the wg.tallon. .oIs. 8IVJIor hydtology been algniflC::8ntlydisturbed?
Y.. _ No_ (If yea. e.pain on back)

--------------------------------------------------.

DATA FORU
ROtmNE ONSlTE DETERMINATlONMEnfOD1

field tnw.llgator(.): Oat.: _
PJOJec;:USII.: State: County: _
AppIcanUOwner: Plant Community'/Name: __ -::-- _
HoI.: I. mot. dec-lied all. deaaiption is neceasaty. UH the back of data formor a r..1dnotebook.

1989 Delineation Manual

D
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5. CHARACTERIZATIONOF SOL prr:

OEPlli HORIZON UUNSa.L GLEYED? 1I0nt..ED?1 ROOTOIST. HYDROLQGYI
IN PIT NAME SOIL COLOR 1I0tn.E

. TEXTU~EIEHf
(IN) COLOR COUMENTS

I I I I I I
I I I I I I

I I ... I I I I
I I I I I I

I .I I I I I
I I I I I I

I I I I I I
I I I I I I a

6.00MMEHlSlSKETCH:

)o
I. Ptr 1.0CATIOtWl.OT .: ---------------------------------
2. A. SOil TYPE NAMEIORDEAlSUBOROeR:'-- _

8. SOILSUAVEY NAME & 0A1E:.__ · _

3. IS neE soa.. TYPEON lME HYDRIC SOI..S usr FOR rue
A STATE(VOR N)1 8. OOUNTY(Y OR N)? C. ornER (VOR N)

-1. REGARDlESS OF WHE'rnER rrs ON A STATE OR COUNTY UST. IS THE SOIL A ....,VORIC'" SOIL?(VORffl ~ _

·,- ...." ....."·'-::r:r-: ..... 0''''''''



1This data fonn can be used for either the Intarmediat&-laval Onsile DetannJnation Method or the Comprehensive
Onsite Determination Method. 1ncf'lCatawhich method Is used. •.

Percent of dominant species that are OaL. FACW and/or FAC _

Is !he hydrophytJcvegetation criterion met? Yas No ___

Isthe hydric soD criterion met? Yas No __

Is the wetland hydrology criterion mat? Yes No _

Is the vegetation unit or plot wetland? Yas No __

Radonale for Jurisdictional decision: _

1~-------------
15. -----~---
18. ---------
17. ---------
18...... ------------
10.---------------
~.------------------_________ 21.----~~----------

___ 22. ----------------

----- ---- ~.------------------24._

~.-~---------- --- ~.----------------

Incffcalor
Stalus Stratum1. __

~ ----------------a ~ __
. 4. _

~ --------------a - __
~ -------------a _
~ -----------10. __

11. _
1~ __
13. __

DominantPlant Species

Do normal environmental conditions exist at the plant community?
Yes _ No _ (If no, explaJn on back)
Has Iha vegetation. sOlis•.and/or hydrology been slgniflCanlly disturbed?
Yes _ No _ (If yes, explain on back)

Indicator
Status Stratum _DominantPlant Spades

---------------------------------------------------_.

DATA FORM'
INTERMEOlATE·LEVEL ONSITE DETERMlNAnON METHOD OR

COMPREHENSIVE ONSITE DETERMINATION METHOD
(Summary Sheet)

FJeld Investlgator(s): Date: _
ProjectlSita: State: County: _

~~~r.----------------Inl8rm8dlate-lawl 0nsIta Oetenninalion Ma!hod __
ConiprahanslYe 0nsIt8 Oelenninalfon Method __
Transact • Plot' Vegetation Unit.mama: -:-~-:- ~~_
Not.: If a mora detailed sila description is nacessaty. usalha bad< of data fonn or a field notebook.

1989 Delineation Manual
.... 4··

,
,I

D
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1This data fann can be used for both the Vegetation Unit Sampling Procedure and the Quadrat Transect
Sampling Procedure of the 1n.,.rmedfare.Levef Onsile Determination Method, or the Quadrat Sampling
Proc:edura of the Co~hensive Onsits Determination Method. InolCale which method is used.

2 ClassirJc:alion according to ·SoDTaxonomy.· ...

Comments: _

Additional hydrologic indicators: _

aWater-stained leaves
Surface scoured areas

_ Wedand drainage patterns
_ Morphological plant adaptations

_ OxlcflZed root zones
Watermalks
Drift Ones

_ Water-borne sediment deposits

Is the ground surface inundarecf? Yes _ No _ Surface water deplh: _
Is the soUsaturated? Yas NO__
Depth to free·standing water in pitIsol probe hole: _
Mark other flBld incflCalors of surface inundation or soil saturation below:

HYDROLOGY

Serieslphase: Subgroup:2 _
Is the soil on the hydric: sois fist? Yes . No Undetermined _
Is the sol a Histosol? Yes _"_ No _ Histic epipedon prasent? Yes _ No_
Is the soli: Mottled? Yes __ No __ Gleyed? Yes_ No_
Matrix Color: MotileCOlors:"------------- _Other hydric soil indicators: _
COmmen~: __

..SOILS--------------------------------------------------

Field Investigator(s): Date: _
ProjecrlSile;," Stale; County: _
App~~ner. ___

Intermediate-fevel On;sile Determination Merhod
Comprehensive Onsile Detenninalion Melhoc:l __
Transect.· Plot' __
Vegetation Unit '/Name: Samp!e II Within Vag. Unit: __
Nots: If a more deraifed site description is necessary, use the back of data form or a field notebook.

DATA FORU 1

IHTERMEDIATE..tEVEL ONSITE DETERMINATION METHOD OR
COMPREHENSIVE ONSrre DETERMINATION METHOD

(Salls and Hydrology)



Indicator
Status

DOMINANT PLANT SPECIES

Indicator
Herbs CBryophytBS) Status sapnngs
f. 1. --- _

2. 2._--------- _3. ----, 3. -- _
4. 4. _ __

5. 5.--------___ _ __
a ~ ~------------- _7. 7.- _

a 8. ~-------------- _a ~ ____
10. 10. _
11. 11. _
12. 12. _
13. 13. _

Shrubs '.~j Trees
1. ------------ ---- 1. --------------- ---
2. ------------ --- 2. -------- _
3. ------------ ---- 3. ------------ ----4. -------------- 4. _ __
5. ----------- --- 5. ---"'------- --
6. -------------- ---- 6. ---------------___ ---
~ ----------- ---- 7. ----------------- ---8. --------------- ---_ 8. - _
9. ----------- ---- 9. ------------ ---
1~ ---------------- --__ 10. --------------- ~--
11. ----------- --- 11. ----------------- ----
12. ------------- --- 12. ---------------- ---
13. 13.-------------- ---
WoodyVanss
1. ------------- ------
2. ------------ ----
3. ----------------- ---
4. ------------ --~5.-------------- ----
6. ------------ ----
7. ---------------- ----
8. ------------- ---
9. ---------------------- -----
10. ---------------------- -----
11. ------------- -----
12. -------------- ---
13. ---------------------- __
Percent of dominant species that are eBL FACW, and/or FAC _

-------------------------------------------------.

Field Investigator(s): -:- _
ProjectlSite: Dale: _
AppllcanUOWner. Stale: County: _
Transect' Plot, _
Nots: If a more de.aBed site description is necesscuy. use the back of data form or a field notebook. _

DATA FORM
INTERMEDIATE·LEVEL ONSITE DETERMINA110N METHOD

QUADRAT TRANSECT SAMPLING PROCEDURE
(Vegetatlan Data)

)
D



, Cover cfasses (midpoints): T<1% (none): f - 1-5% (3.0); 2 - &'15% (10.5);3.16-25% (20.5): 4 - 26-50%
(38.0): 5 - 51-75% (63.0); 6 .76-95% (85.5); 7 - 96-100% (98.0).

2 To determlne1he dominants. ~t rank the species by their midpoints. Thenalmulatively ,um the midpoints
of the ranked species untIJ ~ of the Iotaf for all specie, midpoints is Immediately exceeded. AI species
contriKlting 10that cumulative local (the dominance threshold number)plus any addilianaJ spedes having
20% of the total midpoint value should be considered dominants and marked with an aterisk.

-----------------------------~~------------------
Sum of Mldpolnts

Dominance Threshold Number Equals 50% x Sum of Midpoints -----

Midpoinl1
of Cover
ClassSpecies

1• .-. --- __

~ .-.---------- ------3. ---------- ---_

~ -------------- -----5. - --
6. - _

~ ----------------- -----8. ---_

9.----------------- ----1~-------------------11. __
1~ _

13. ---------------- ----1~ __
15. __

1~------------- __1~------------------ --_18. - -------
19. _ __

20. ----------------- ---21• .-. ---

~ -------------- ----
23. ------------ ---24. _ ___
25. __ __
26. --______________ -----

2~ ----------------- -----28. ----
29. -----
30.-- -----
31. -----

32. ----------- -----33. -__________ -------
34. -____________ ----

35.-------------- ----•.--------------- -----

Pen::ent
'nalCator Areal . Cover1
Status Cover Class

-------------------------------------------------

")o
DATA FORM

INTERMEDIATE-lEVEL ONSITE DETERMINATION METHOD
VEGETATION UNITSAMPUNG PROCEDURE

(Herb. and Bryophyte.)
rIGid Investigator(s)! Dale: _
ProjadlSite: State: County: _
AppIic:antlOwner. Vegetation Unit ,/Name;..' _
Note: If a more detailed site de~don is necessary. us. the back of data fonn or a field notebook,



, Cover classes (midpoints): T<1tt. (none): 1 - 1-Stt. (3.0): 2 - 6-1S%(10.5): 3 - 16-25". (20.5): 4 - 26-50%
(38.0): 5 - 5'-7S% (63.0): 6 -76-95% (85.S); 7 - 96-100% (98.0).

Z To delermlne the dominants. fllSt rank the species by their midpoints. Then cumulatively sum the midpoints
of the ranked species until SO% 01 the lotal for aI spedes midpoints Is immediately exceeded. All species
contributing to that cumulativ.1OCaI(the dominance threshold ....mber) pAls any additional species having
20% ~ the total midpain! vWe should be considered dominants and marlcedwith an asterisk.

---------------------------~--------------------

Midpoint'
of eaver
Class

Midpoint'
alCover
Class

Sum of Midpoints
Dominance Threshold Number Equals 50% x Sum 01Midpoints

Cover1
ClassSapling Species1. __

~-------------------- -----3. - _
4. -- ___
S. - _

6.-------------------- ----
~ ------------------ ------8. ---- __

9. ------------------- ----

Percent
IncflC8tor Areal
Status Cover

Sum 01Midpoints
Dominance Threshold Number Equals SO%x Sum eX Midpoints

Cover1
ClassWoody Vine Species

1.------------------- __~------------------3.-------------------- --__..---------------------- ----5.-------------- -- _

Percent
Indicator Arlal
Status Cover

------------------------------------------------

Rank2

Sum of Midpoints
Dominance Threshold Number Equals 50% x Sum 01 Midpoints

Midpoint'
of Cover
Class

Cover'
ClassShrub Speci.s

1. --- ~_

~ -------------------- -----
3. ---~--------- ---_
~ --------------- ---
s. ---------------- --
~ ----------------- ---
~ --------------------8. ~____ __ __
a -------________________ __

10.-- _

Percent
Indicator Areal
Status eaver

------------------------------------------------

DATA FORM
INTERMEDIATE-LEVEL ONSrTE DETERMINATlON MElMOD

VEGETATlON UNIT SAMPUNG PROCEDURE
(Shrubs, Woody Vin .. and Sapflngs)

Field Invesligalor(s): Dale; _
ProjectlSite: Slat.: County:
AppIicanlJOwn.r. Vegetation UnilllNam.;;.,.·-:- -_-_-_-_-_-_-_-_-_-_-_-_-_
Nol.: " a mor. detailed site d~ion is necessaty.use the back 01data form or a field notebook.

d

D
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1Cover dasses (midpoints): T<1% (none); 1 - 1-5% (3.0); 2 • 6-1~ (10:5); 3 • 16-25% (20.5); 4 • 26-50%
(38.0); 5.51-75%(63.0); 6.16-95%(85.5); 1. 96-100% (98.0).

2 To determine the dominants. first rank the species by thair midpoints (or basal area). Then cumularively
sum the midpoints (basal area) of the ranked spacias untilSO% of the total for all species midpoints (or
basal area) is Immadialely exceeded. All species contriJUling to that cumulative total (the dominance
ttnshoId nunmer) plus any additional species having 20% of the Ictal midpoint. or basal area. value
should be consider8d dominanlS and marked with an asterisk.

3 The basal area for a species (on a per acN basis) isdetannined by dMdlng the total number of
Individual trees taIIiad for at tally alBas by the number of tallies and multiplying by the basal alBa factor•...

--------------------------------------------------

Basal Area Fador (e.g., Prism Used) _

Total Basaf Area of All Spades Combined
. Dominance Threshold Number Equals 50%of Tetal Basal Area

Bu.id3
Area RanJt2

lndIcalor Taly Total
Status 1 2 3 4 5 6 18 TreesTree SpecIes (Basal Area Option)

1.----------------~------~------------3.-------------------4.------------------- ------
5.-----------------~----------------~------------------8.--------------------9.-------------------10. __

Sum of Midpoints
Domlnance Threshold Number EquaJs 50% x Sum of Midpoints ------

Rank'2

Midpoint'
01Cover
Class

Covert
Class

Percent
Indicalor Areal
Status CoverTree Species (Percent Cover Option)

1. ------

~ ------------ ------3. ------

~------------------ -----~--------------------- -----a---------------- -----~-------------------- ------

----------------------------------~---------------

)
o

DATA FORM
INTERMEDIATE-LEVEL ONSITE DETERMINAnON MElltOD

VEGETA nON UNIT SAMPUNG PROCEDURE
(Trees)

Reid Invastigalor(s): Dale: _
ProjadlSite: State: County: _
AppflcanLOwner: Vegetarion Unit lIName,_· _
NOle: If a mora detailed site desaiption is necessary, use the back of data fann or a field notebook.
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Excerpt from "Protecting America's Wetlands,"
Current Policy on Use of 1987Wetlands Delineation

Manual

Section 3

PART VI - FEDERAL"MANUAL FOR IDENTIFYING AND DELINEATING
WETLANDS

D



To increase public confidence in the Section 404 regularory program. the Administration
recommends that the Congress cndmsc the continued usc of the 1987 Manual in the
reauthorization of the Ccan WaCerAd, pending rccommendarioDS thai may result from
the NAS study.

Administration PosICloo: The ainton AdministradOD supports the usc of the 1987
Wetlands Delineation Manual by the Corps, EPA. SCS, mdFWS pc::oding the evaluation
of the NAS study. (Sec -Guarantee Consistency inDclincadoDS 011Agricultural Lauds
UDder AGRICUL1tJRE.) The USC of the 1987 Maoua1 by the Qnps ad EPA has
increased CODfidcoce and coDSistency in idCDtifyiDg wedaDds and has diminished the
CODtroVClS)'associated with the 1989 aud 1991 m~uaJs. If the Federal .gcodes jOintly

• conclude that the 1981 Manual should be revised to respond 10·rccommcodatioDS of the
NAS, auy proposed changes will be the subjcd of a PJ'OCCSS'" tbat will provide fuD
opportunity for public comment ID'addition, any proposed changeswill be field rested
by the agencies prior to final adoption to derCl'lDilletheir impacc in the n:aI wodd.

jurisdictioD of wetlands regulation without oppornuUty for public iDvolvClDcnL The proposed
1991 MaIIual that foDowed was roundly criticized by Ibosc who claimed thai ir would gratly
,educe the scope of geographic jurisdiction applied to wcdaDds. In an attempt to resolve this
CODtroversy. in the fall of 1992 the Coogrcss dircdcd EPA 10 fund a NaliODalAcademy of
Science (NAS) study of wetlands deliDcadoD. That Shadyis apcctcd to be complCCedin the Fall
of 1994. SiDce Jauuary 1993, both the Qxps aud EPA have adopccd the 1981 MaDuaJ. which
was in USC in some par1S of Ihe COWltJy prior ~uthe ~ of the 1mM:muI.

D

Issue Defialtion: DelIneation Manual
As previously iodicatcd, there has been a great deal of cootroversy surrounding the maDuais that
Federal agencies use in the field to delineate wetlands. The 1989 Manual was stron"gly criticized
by some who claimed that it was au attempt by the bulQucracy 10 greatly t!XJHlM the geographic

The tenD ·,cogJ3phic jurisdictiOD- cncompasscs a set of wetlands issues that cooccm the
dctermiDalioo of which watClS fall within the juriscfjcdoo of the Sec:doo 404 program of the
aCID Water Act. These issues include the delineation manual that spcci6es the methodology
by which wetlands are identified; the definitiODS of -wetlands- aod "watelS of the Umted Statcs;
-artificial- wetlands; aud isolated watClS. (For -Delineation TrainiDg aod Certificatioo- ICC
ADDRFSSING lANDOWNER CONCERNS.) "

E. GEOGRAPmC JURlSDICI10N

--"D Excerpt from IIProtecting America's Wetlands, II Current Policy on Use
of 1987Wetlands Delineation Manual
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A. Ratification of die current regulatory definitions of ·wetlands· and ·waters of the
United States· would affirm Congress'l intent with regard to the scope of
geographic jurisdiction under die"CWA. This would promote consistency and
potentially reduce litigation.

Q60 Why do we need to define legislatively ·wetlands· and ·waters of the United
States- in the CWA? .

A. The Academy intends to complete its work by September 30, 1994.

QS9 wm the public be given the opportunity to review and comment on the final
wetlands delineation manual before it is adopted?

A. Yes. Once the NAS has completed its evaluation, a Federal delineation manual
will be adopted after the public bas an opportunity to review aJI(I comment on the
final proposal.

..058

DeNAS study will provide an opportunity for • new, illdependeut look at the
controversial issue of wetlands cleJjneation. While chis review may affirm that die
1987 Manual is an accurate and efficient method for dctennining wcdands
jurisdiction. the review may JeSuIt in recommendations for improvements. The
NAS will be spccificaDy cvalyating certain areas where additional guidance is
acc:dcd. sud> u ueascIisIurbed by agrialllUl!' .cIiviIics. 6
When is the NAS study scheduled for compl~on?

A.

QS7 Ifthe 1987 Manual is working so weD, wby is an HAS study neccssuy?

A. The 1987 Manual has worked YCJYwell and has almost completely diminished the
controversy over wetlands delineation and identification. .

A.

What manual is the Administration using to delineate wetlands for detennininL'
CWA jurisdiction? {)

The 1987 Corps of Engineers Wetlands Delineation Manual. For wetlands
manager for agriculture, the SCS's Food Security Act Manual procedures will be
used. As part of the Clinton Plan the affected Federal agencies are developing
common procedures to ensure consistency between the 1987Corps Manual and the
SCS Food Security Ad Manual.

QS6 How is the 1987 Manuai worldng?

QSS

GEOGRAPHIC JURISDICTION
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..

D

A.. Isolated wetlands are those wedands which are not part of a surface water tributary
system, and include prairie potholes, playa lakes and vernal pools. Isolated
wetlands perform many of the same vital funcdons performed by other wetlands
adjacent to waterbodies, including flood and erosion control. groundwarcr
rechargc, and critical habitat for migratory waterfowl and other wildlife. For
example, the prairic potho,c region is widely recognized as the most important
duck breeding habitat in the coterminous Unitccl States. The CWA Section 404
regulatory program affords protection to those isolated wetlands that have an effect
or couJd have an effect OD .interstate commen:c-. The agencies' regulations and
guidance provide examples of what constitutes the requisite nexus to interit&re
commerce (e.g., an an=a that is used or could be used by migmtory birds,
endangered species, or interstate or foreign travelers for recreational or other
purposes).

-

Q64 -What are ·isolated wetlands· an4 why should they be protected?

A. Gcnenlly no, Uexpl&i~.d in the preamble to the Corps regulations.

Q63 An; these areas regulated under the CWA?

Q62 What are artificial or man-made wetlands?

D A. Generally artificial wetlands are those wetlands that have been created from
uplands by human activity that would revert to upland if such activity ceased.
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Regulatory Guidance Letter No. 88-6
Nationwide Permit Program
US Army Corps of Engineers

Section 1

Part VII - NATIONWIDE PERMITS

D



b. NWP12 (33 a'R 330.5(a) (12». Authorizes the discharge of backfill
or becHirig for utility lines. 'l11isNloP is not re~tr~cted to "crossing"
situations as is NWP14. 1hat is, a utility line can1Beplaced through a
wet1arxi .r;:arallel. to uplam areas, aoo is not restr ictEd to situations where
streams or other waterways with an ordinary high water mark (aMi) nust be
crossed. The cootrol over adverse impacts to the aquatic environment is
through the requirerent to restore the si te to its actual preconstruct ion
bottan contours. 'Ibis ~uthorization does include the tenporary side-casting
of material that occurs with normal construction practice provided the best
managementpractices at 330.6 are complied with to the maximumextent
practicable. In particular, the distumance from sidecasting nust be
minimiZed to the extent practicable am all sidecast material JDlst be entirely
rerroved or returned to the original tren:h. 'l1le sidecast material may be used
to construct tenporacy cofferdams, ao:ess roads, etc., but no additional fill,-D

a. NWP 7(33 aR 330.5(a) (7». Provides authorization for outfall
structures am associated intake structures where the outfall has an NPDES
perndt. section 405of the Water Quality Act of 1987 ex~ts stormwater
outfal1s from the requirement to obtain an NPDES permit until October 1988.
This exemption provision of the Water Quality Act of 1987 is considered
adequate to satisfy the NPDES permit requirement of this Nationwide Permit for
stoDnWateroutfalls. Therefore, outfall structures which gualify for this
exemption am meet the other terms are comi tions. of NWP7 are author ized by
this NWP. After October, ooiy those storrrwater outfalls with discharges
receiving an NPDES pecnit can be authodzed Unler this NWP.

.:»

D
3. NATIONWIDEPElUiITS(33 ali 330.5) s :

,
1. '!he purpose of the Corps of En;ineers Natioowide Permit Program is to
authorize activities that cause only minirtal irdividual am cunulativ~
enviroorrental effe:ts with little, if any, delay or paperwork. '!be NWPswere
SQbject to plblic amnent thrD.lgh the rulemaking process am appropriate·
d8c:unentation was developed prior to their issuance. 'therefore, FOAsshould
make evecy effort to minimize overall effort on each action.. Too rrucheffort
expended on any cne action defeats the goal of the p~ogram.

2. SeVeral questions have surfaced regarding specific provisions of the
Nationwide Pennit Programas pratUlgated on 13 November1986. The follO'.Jing
guidance is provided to address those questions.

SUBJB:T: NationwidePerrnit Program

CEIJol-OR

Dale 27 June 88 Expires 31 DINu. 88-6

US Army Corps
of Engineers
Office. Chief of Engineers

D

Reg~jlatory
Guidance Let,
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d. NWP26 (33 CFR330.5(a1 (26». Authorizes minor f~lls~in the head~.
waters'of streams arr.! in isolated waters, sonetimes-·involving'~thepredischarge
notification prCX:eduresat 330.7. J'u(9nent RUstbe used in determinin; "loss (
or substantial adverse modification" of waters of the u.s. Asubstantial
adverse noc1ific~tioo occurs whena discharge eliminates or greatly reduces t."le0
principle valuable function(s) of a water of the U.S., including wetlands.
The inpacts factored into this determination oust be the direct (i.e., area
covered by the fill) or closely related indirect (i.e., change in vegetation
such as might occur after flooding a portion of forested swaiTp by constructing
a damand thereby ki lling all of the trees), and RUst be substantial. Arrj
indirect inpact factored into the determination oust similarly eliminate or
greatly impair the principle valuable functions (e.g., water quality
enhancement, fishery nursery area, wildlife habitat, f1000 storage, etc.) of
the water of the u.S. In the exanple above, a judgmentnust be madeon what
are the.principle valuable functions provided by the forested swamp in its
preseflt state. As an~exanple, assurre that the pri.m:ipal-:ttmction of forested
swanp is wildlife habitat. Backfloooing mayor maynot be a "subsbntial
adverse mooification" depen:Hngon the extent to which it im,EBctsthe overall
wetland. While it :ray be an adverse inpact to certain types of wildlife
·currently inhabiting the impact area, it could increase diversity of habitat
and bprove the value of wetland overall for wildlife. As another exarrple, a
fill could iruirectly eliminate the principle valuable function (s) by blocking
backfloo:Hn1 uf a wetland that previously provided floud storage or water
quality renovation, thereby reducing or eliminating the watlarrl "s value for
these furrtions.

tenporary or permanent, is authorized under t.'1is NWP. Alsu, this NWPdoes notO
authorize tile drains or other drainage works where the wetlarrl through which
the pipeline is being construct ..~d is being drained. The NWPdoes authorize
pipelines conveying drainage collected from other areas.

c. ~~ 14 (33 CFR330.5(a) (14». Authorizes md~or road fills that are
single arrl conplete projects for crossing. Aontidal waterbodies. -·--In order for'
this Nh"Pto apply, the road RUst cross a surface waterbodywith an OtMii tiat
is, a lake, pam, river, strean or ··otheropenwater area. The fill material
discharged into wetlands adjacent to the waterbody is limi ted to a naxi:rumof
100 linear feet in wetlands on either side 'of the QiWM on each side of the
waterbody. In cases whez:ewetlands exist waterward of the OHWi,the total
encroachment into wetlams, both above and belo.r the aMi, CXl eitner side of
the open water channels, is limited to 100 linear feet. Measurerents should
be Dadealong the centerline of the roadwaycrossing the water of the U.5.
The discharge is further limited by 33 CFR330.6, best nanagenent practices,
which require the minimization, to the extent practicable, of disturbance of a
water of the U.S., including wetlands, as c:o:rpatible with sound road
constructioo practices.

cn::w-~
SUBJECT: NationwidePermit Program



f. Ouantities: several N~s authorize certain cubic yardages of
material to b! dischargea or excavatea (i.e., 13, 14, 18 and 19). In all such
cases, the velUReis to be determine:! by the naterial that is disoarged or
excavated bel.cu the plane of the 0HWi in non-tidal waters, or the high tide
line in tidal waters. For exanple, if an average of 2 cubic yards of material
is placed for bank stabilization per running foot, but of that total only 0.8
cubic yards per runnil'l3foot are below the plane of ~ h~gtl tide line, the
proj~ct wruld be author ized by NWP 13 (provideOsir:other afoot tions are net).
Furtherm>re, the material placed landward of the otn~, even though it is belo'""
the plane of 0fHi, is not included in the volune neasuremelt, nor is backfi 11
naeerial placed in areas excavated channelward of the OHWi. For exanple, the
area adjacent to the waterway (abow the aMi) maybe excavated for placement
of base material for a minor road crossing. SUchexcavations maybeccne
flooded am are tenporari ly bela", the plane of..the QJWM extended. Hater 131
plaCl!d in sua. excavatioos does not count in tne volurre rreasurenents. In
addition, for NWP13 are 14 the neteria1 is limited to the purpose stated
(i.e., for the road crossi~g or bank stabilization).

CECW-OR
SUBJECT:NationwidePeronit Program

Areas excavated and areas affected by the excavation should not be
lactore:i into the acreage as lost or substantially modified, unless the
permittee cannot practicably emdect the excavation without the discharge that
is subject to the NWP.fUrthecnore, inpacts resulting fran increased use by
hwmns of a wetland area as a result of a snell fill sho.lld not be included.
Ho",ever, such imirect impacts mayconttibute to tile the msis for asserting
discretionary authority if they involve concerns for the aquatic environaent
as outline::1 in 40 CFRPart 230. Indirect inpacts such as bac::kfloodingare
.3ewatering are nore strongly related to the discharge and should be CQ"lsiderE!d
if they are likely to result in substantial, long-term damage.

. (e) Si~le and conplete ·project: Linear projects by their nature will
likely have minimal iupacts on several different waterbodies (i.e.,
trib.ltaries, ponds and isolated waters). Districts should be careful when
determining what constitutes a separate waterbody. InH vidual channels in a
braided stream or individual arms of a large, irregularly-shaped wetland or
lake, etc., are not seJ;Brate watm:bodies. For linear projects, the single am
canplete project requirenent for individual mi»s will be applied to a
waterbody crossirJi1at a single lo::ation. 7bat is, each waterbody impacte:1 by
a roadwaywill be considered a single and complete crossing at that location.
Wherea roadwayintersects a single waterbody, such as a mean:3eringriver at
separate but distant locations, each crossing is Calsidered a single and
c:orrplete crosslng. '!be purpose of the "siD3le am conplete project" language
is to preclude' situations where one project will repeatedly crisscross one
waterbody whensuch multiple crossings can be practicably avoided. It was
also meant to preclude CCXlStructin:l a crossing and adding lanes later. This
approach nay result in nultiple application of the NK»on a lengthy project
that crosses several rivers or tributaries to a river, or a sin3le, large
river at severa! distant locations.

D

-

D
-
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(1) Use of Multiple NationWidepermits in a Single Project: It is
entirely appropriate to combire two or more nationwide permits to authorIze an
activi ty. For exanple, a project that in::ludes both a minor road crossing and
downstream bank stabilization work could be authorized under NltPs113 am 14
provided that the modi tions of t.."losepeoni ts are net. Likewise, a project
that involves a fill resulting· in up to one acre of iapacts above the
headwaters as well as a ~or-road crossing fill, is authorized under.a
combination of N~s 26 am 14 without the requireme'lt for a pre-disc:harge ( <,

notification (ro~). In other words, the acreage limitations of NWP26 do not .»

include the acreage that maybe impacte::lby other n3tiorr.dde permit -
authorizations which nay be part of the sa:te project. Hwever, N~ 26 camotO
be "stacked" ,OIl itself; that is, NWP26maynot be used nore than once on a
single project. Acreage limitations should be figured on a per project basis.
For example, where fill for an industrial park would substantially impact a
cumulative total of more than 1 acre of wetland, even where spread bet*een two
or more ~tlaoos, the PDNshould be triggered. This does not, hC1..rever,apply
to linear projects.

(2) Cl:xtbiningNationwide Pennits with Individual Pennits: It maybe
appropriate, in somecases, to allow indepeJ'rlent plrts C)fa larger project to
proceed urrler the authori ty of the nationwide pgrmi ts.J(hi+e evaluatif13 an
in::1ividual permit appl ication for other portions of the sane project.
However, portions qualifyirr;r for a Nl\l' should be able to function or neet
their purpose without the portion requiring an irdividual permit.

(3) Whether or not the activi ties qualifying for nationwide permi ts
are author ize:3 to proceed seplra tely or are incluc1ed in an i ooividual permit
application, the decision docurrentation r§lating to the individual permit will
include a discussion of the rationale for the co~rse of action taken. Also, a
discussion on th2 total inpacts of the entire project (i .e., both the portions
authorized by iooividual am nationwide permit) will be included in the
individual oermi t docuaentation •..

g. 0fM1: The OHWiis the physical evidence (shelving, debris lines, 0
etc.) established by normal fluctuations of water level. For rivers are
streams, the Ofnol1 is meant to mark tre within-channe1 high flows, rot the
average amual flood elevation th3t generally extems beyond the channel.
wetlands oftEn extend beyore the ClfWi. However, for the sake of defining the
applicabili ty to NK'>s13, 14, 18 am 19, volumemeasurenents are measured
below the OtMi and do not include the volune of nsterial placed in wetlands
unless these wetlands are located channelwam of the afWM•• "'!tie+N\'IIshave
other limitations that govern the "aJrOuntof fill placed in wetlands (e.g.,
NWP 14 is limite::l to no nore than 100 linear feet of fill in ~tlams on
ei ther side of the open water ,channel, and NWP13 does not allow any placenent
of fill in wetlands).

h. Multiple use of NWPs.

COCW-OR
SUBJEX:T:Nationwide Permit Program
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(2) Infomation needed: Upon receipt of an application, regulatory
staff will, when revie.dng the application, determine \I.lether or not the
activity nay be covered by a general permit, including nationwide permits. If
an application has adequate inforrration to be considered as a POOit will be
so considered. Whena district engineer determines that infonation in an
application or PDNis insufficient for the ~OOproc~ssL h~~..uequest that
infornation prior to starting the 20-day clock: Sudl request Rust be nade
imrediately and only for ad:3itional infornation needed to meet the mininun
requiJ:ements of 330.7(b). Information provided by the permittee, relatin;J to
the extelt of waters of the United States to be impacted bj the proposal, will
be reviewed by tte district and nay, in SOite instan::es, require amfirnation
through a field inspection. This review RUst take place within the werall
20-day timeframe for PONreview. Whenverifyitlg that an activity is
authorized urDer a N~, the district should noUfy the permittee that if the
information he sulxnits and on which tb! Corps bases its ~ and jurisdictional
determinatiuns is later foorD to be in error, the author ization maybe subject
to modification, suspension or revocation.

(1) "Maybe required": 330.7(a) (2) states that an applicant shall
not prcx:eed if the district engineer notifies him that an individual permit
tlmay be required." This was not intended to be used by a district to ootify
the applicant that more than 20 days would be needed for review and nay not be
used in that fashi on.

-:........_ e-: . ·m~26:D

4. predischarge notification procedures (33 CFR330.7):

a. Signature authority: Signature authority ccn be delegated fran the
district or division engineer to any appr~riate level within the district or
division, respectively.

b. Distri ct ergineer and resource agency conments: Wnenthe district
forwards a POOto the division under either of the two provisions of
330.7 (c) (l), it" wiii provide a recomnendation On which the division can base
its decision under 330.7(d). This reCommendationcan be either before or
after re:eipt of resourCe agency ccmnents by tb! district. Hwever, the
district should be aware of the concerns the agencies ate liRely to express to
the divisicn engineer and respond to toose con::erns in its reccmnendatiori,
especially where the district thinks the activi~ should be authorized over
agency reconuendatioos to the contrary. In any event, the resource agency
conments nust be fonerc1ed to the division so that they can be considered and
addressed bf the division engineer. This entire evaluation process must be
conpleted within the 20-day limit. In coordination with the resource agencies
the district engineer should establish a ~asona~e date ~ which the resource
agencies RUStsubmit their C:OUllIentsin order to be considered within the 20
days. If the date is missed by ttl! resouree agencies the division engineer
need not address those cortmentS pursuant to 330.7 (d)•

~---'" .. , -. -

Ca:w-OR
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8. Cmrulative Inpa::ts. This office prepared an envirorurental assessaent for
• each N~ prior to their reissuance in 1986. As p3rt of that assesSJnf3lt, we
con' '-1ered the potential curru1ative inpacts of each Nht'. It is, therefore,
not '":essary for the di st::ricts to assess the potential cwrulati ve impacts of
each c..d every actioo authorized under each-.~. H~ever, in situations where
the district engineer believes that application of several nationwide permits
to one project or application of one nationwide permit repetitively by several

7. Enforcing coroplia~ce with NWPs. With the exception of b;e division or
district engineer's discretionary authority at 33 CFR330.8, only the Olief of
En;ineers can nodify, suspend, or revoke a Ni'2P.Ha...rever,the district
engineer can use the appropriate procedures of 33 CFR326 am 33 CFR325.7 on
a case-by-case basis to ensure conplia.'1Cewith the terms and conditions of a
specific authorization issued under a NWP,including those conditions that he
or the d~vision engineer ~y have added. Thedistrict ergineer should require
only those correcti ve a::tions needed to bring the "ischar~ into conpliance
with ttl:! terms and conditioos.

5. Discretionary authority (33 CFR330.8). Olscretionaty authority can only'
be exerted as a result of coocerns for the aquatic environnent as expressed. in
the 404(b) (1) Guidelil'2s. '!be district engineer is authorize:) to add .
condl tions to the NWPson a case-by-case basis when the applicant agrees to
the coalitions. If no nublal agreement with the applic;ant can be reached, the
divi,sion ergineer may require c:onditiQ'ls on a case-by-case basis. If a' ,
categorical or regional restriction to the N~ is needed, it should be
accomplished b¥ the division engineer asserting discretionary authority and
adding the appropriate comitions through evaluation procedures in 33 CFR325.
Divisions should rot restrict a Nl'i' thtough discretimary authority then
develop a regional general permit for the activities formerly covered by the _
lof.-2P since any protection or allowances afforded by a regiooal permit can be
placed on the Nl'i' through regional conditioning.

6. State Water Ouality Certif!cation (33 CFR330.9). If a district t:eceives
a roN for Nl.iP2~ in a state which has denia:l 401 certification for NiP 26, it
noCnally should defer the PD:!lprocess pendirl3 'fhe~"Statels conp1etion of its S-',
401 action unless the division engineer determines that, even with a 401
certificatioo, the discharge will likely have !ll.)rethan minimal adverse
imfScts on the environment. In this case, he should conplete the roN and
l'Xltify the applicant that an individual permit is requir.ad even before he
recei ves ·the 401 certification.

CB:W-OR (
SUBJECT: Nationwide Permit Program

When a landowner proceeds with a disdlarge without going through the pO
process (where require:]), the DEshould, in cootdination with the appropriate
agen:ies, determine the best wayto proceed. Options include: whether to
author ize the proj~ under NWP,seek discre tiona ty author i ty aod require an
after-the-fa:t permit applicatioo, or initiate an enforcerrent action.
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peeni ttees in· a defined area ~uld result in note than rni ninal currulati ve
impacts on the aquatic environme."lt, as determined under the 404 (b) (1)
Guidelines, it is appropda te to exert discretionary authori ty. Moreover, we
have asked districts to, from tine to time, con:1uct monitoring swdies of the
inpacts of NWPsin their areas. The districts should periodically review a
sarrple of aetioes ocOJ.rring under NIrP,pemaps through a compuison of their
files to state, regional, or nunicipal files (i..e., ~tland regulatory
program, planning am zoning, nuni_cipal building permits, etc.) or throogh
aerial-Ploto interpretation. --+ .. _--, .. ,-_.-- --.

9•. Trus c:JUidanceexpires 31 Da::ember1990 unless sooner revised or rescinded •

D
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Quick Reference List of Nationwide Permits
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1. Aids to Navigation· .

2. Structures in Artificial Canals
3. Repair and Replacement Activities
4. Fish and Wildlife Harvesting Devices
5. Scientific Testing Devices
6. Surveying Activities
7.OutfalJswith NPDES Permits and Approved Intakes._.

D 8. Oil and Gas Exploration Structures
9. Structures in USCG Approved Anchorages
10. Individual Mooring Buoys
11. Temporary Buoys
12. Utility Line Crossing
13. Bank Stabilization
14. Minor Road Crossing
15. Fill Associated with USCG Approved Bridges
16. Return Water From Hydraulic Dredging
'17. Fills for Small Hydro Power Projects
18. Discharges Less Than 10 VD3

19. Dredging Less Than 10 VD3

20. Discharges to Clean Up Oil Spills
- 21. Surface Coal Mining Activities
~ 22. Removal of Obstructions to Navigation

4lq

Throughout the United States, as many as 26 Nationwide Permits (NWP's)
may exist in a state, depending on the state's issuance of water quality
certification andlor certification of coastal zone consistency

QUICK REFERENCE LIST OF NATIONWIDE PERMITS

Section 2D



Council on Environmental Quality Adopted Categorical Exclusions
for Federal Agency Activities
State Administered 404 Programs (404 g)
Structural Discharge Into Sealed Form or Cells
Discharges into Headwaters. Isolated or Intermittent Waters
Wetland Restoration Activities
Modifications of Existing Marinas
Reserved
Reserved
Reserved
Completed Enforcement Actions
Temporary Construction and Access
Cranberry Production Activities
Maintenance Dredging of Existing Basins
Boat Ramps
Emergency Watershed Protection
Cleanup of Hazardous and Toxic Waste
Reserved
Farm Buildi"ngs

23.

D
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.

-..,

~
36.
37.
38.
39.
40.
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Highlights of Proposed Nationwide Permit
Regulations
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8. Revised NWP 7 (Outfall Structures) clarifies the fact that the permit covers outfall
structures and associated intake structures where the effluent from the outfall is
authorized, conditionally authorized, specifically e~empted, or is otherwise in
compliance with NPDES regulations. .

) 9. Revised NWP 12 (Utility Line Backfill) includes a provislon allowing material from
D trench excavation to be temporarily sidecast into waters of the United States. provided

7. Revised NWP 3 (Maintenance) allows replacement of recently destroyed structures
in addition to currently serviceable structures. It also explicitly allows upgrading to
meet current safety standards.

6. Under the previous PDN process, the Corps was to coordinate its decision on
whether the acitivity Qualifiedfor an NWP with federal and state resource agencies
and respond to the application within 20 days. The new regulations allow 30 days and
relieve District Engineers from the need to coordinate with the federal and state
resource agenCies.

5. In deciding whether a project requiring a PDN qualifies for an NWP, the Corps will
consider the effect of mitigation on a project's impact. Aceptable forms of mitigation
include mitigation banking and contributions to a mitigation trust fund.

4. In making a determination of whether an individual permit will be required, the DE is
allowed to consider matters of ·public interest· in addition to EPA's 404(b)(1)
Guidelines. .)

D

3. The authority to determine whether an indicvidual permit should be required is
delegated to the District Engineers (DE). This authority was vested in the Divisional
Engineer. It is mandatory that Des require an individual permit whenever they
determine that the proposed action would have more than minimal individual or
cumUlative adverse impact on the aquatic environment.

2. A predischarge notification (PDN) is required for certain NWPs that did not require
such notification, including minor road crossings, Coast Guard approved bridges,
hydropower projects, minor discharges and activities categorically excluded from
environmental documentaion by another federal agency. PONs are also required for
new NWPs involving hazardous and toxic waste and agricultural discharges.

1. The number of NWPs is increased from 26 to 40. Significant new NWPs include (i)
dewatering of construction sites, (ii) small docks, piers and boat ramps, (iii) temporary
construction access, (iv) maintenance dredging of existing basins, (v) cleanup of
hazardous and toxic waste, and (vi) certain agriculture-related discharges.

Highlights of Nationwide Permit Regulations)
D
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19. New NWP 32 (Completed Enforcement Actions) authorizes activities in waters of
the United States which are required by civil or eriminal judicial actions brought by the
Corps or EPA.

20. New NWP 33 (Temporary Construction and Access) allows temporary
construction access fills with 30 days notice to the DE and a restoration plan.

18. New NWP 31 (Small Docks and Piers) authorizes small private docks and piers in
•navigable waters.

17. New NWP 30 (Dewatering Construction Sites) allows dewatering of construction
sites with temporary cofferdams, provided certain conditions are met.

15. Revised NWP 19 (Dredging in Navigable Waters) increases the maximum
allowable removal from dredging activities in navigable waters from 10 to 20 cubic
yards.

16. Revised NWP 26 (Headwaters and Isolated Waters) replaces the previous 20-day
PDN with a 30-day PDN. The ·'oss or substantial modification· criterion is measured in
terms of the area filled andlor- flooded or drained.

14. Revised NWP 18 (Minor Discharges) increases the maximum allowable fill from
10 to 25 cubic yards and allows placement of such fill in wetlands in addition to other
waters of the United States.

12. Revised'NWP 15 (U.S. Coast Guard Approved Bridges) is -expanded to include
approach fills that are reviewed and approved by the Coast Guard.

13. Revised NWP 17 (Hydropower Projects) removes the small hydropower project
limitation and appfies the permit all Federal Energy Regulatory Commission (FERC)
licensed hydropower projects (although a 3O-daynotice to the DE is required unless
FERC has exempted the project under Section 408 of the Energy Security Act of
1980).

11. Revised NWP 14 (Minor Road Crossing) allows minor road crossings in wetlands.
The previous NWP 14, and associated Regulatory Guidance letters, make it clear that
it is only valid for crossing open water bodies (Le., lakes, ponds, rivers and streams).

10. Revised NWP 13 (Bank Stabilization) includes a new provision allowing
stabilization activities involving more than 500 linear feet or greater than one cubic
yard of fill per running foot if 30 days notice is given and the DE determines that the
activity complies with the terms and conditions of the NWP.

there is little or no flow to disperse the excavated material. The new language also
states that the top 6 to 12 linches of the trench should generally be backfilled with
topsoil from the trench.



27. New NWP 40 (Farm Buildings) authorizes discharges for foundations or building
pads for farm buildings or other agriculturally related structures necessary for farming
activities in wetlands that are currently in agricultural production.

-.

26. New NWP 39 (Agricultural Discharges) allows discharges necessary for
agricultural, silvicultural or aquacultural activities in ·farmed wetlands· (i.e.• those that
were both manipulated and cropped for agricultural commodities before December 23.
1985).

25. New NWP 38 (Cleanup of Hazardous and Toxic Waste) authorizes specific work
needed to contain. stabilize or remove hazardous and toxic wastes, provided such
work is done. ordered or sponsored by a government agency with appropriate
authority.

24. New NWP 37 (Emergency Watershed Protection) permits certain discharges
associated with emergency water protection projects done by or funded by the Soil
Conservation Service under its 7 CFR Part 6224 regulations.

23. New NWP 36 (Boat Ramps) allows small boat ramps in non-wetlands.

21. New NWP 34 (Cranberry Production Activities).

D 22. New NWP 35 (Maintenance Dredging of Existing Basin) authorizes maintenance
dredging of existing basins, canals, boat slips, etc.
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Index to Regulatory Guidance Letters Issued by the CorE
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Index to Regulatory Guidance Letters Issued by the Corps of/

'-- EngineersD
Number Subject ~ Expires

82-2 Clarification of Normal Circumstances in the 2111/82 .12131/84
Wetland Definition

82-11 Regulatory Jurisdiction Over Vegetative Operations 9/16/82 12131/84
'.

82-12 Phase-in of Changes to 33 CFR 326 (Enforcement) 9/22182 12131/84
.

82..13 Public Notice Comment Period 9/22182 12131184

82-14 Section 10 Jurisdictional Umits in Non-Tidal 10/26182 12131/84
Rivers and Lakes

82-15 Permit for Bridges and Causeways in or over 12107/82 12131/84
Navigable Waters of the U.S.

........... 83-1 Nationwide Permits, General Issues 1/17/83 12131/85

r 83..2 . Implementing Procedures for Section 404(q) MOA's 2125/83 12131/85-
w~h Dept. of Agriculture & Dept. of Transportation

83-3 Section 103 vs. Section 404 in the Territorial Seas 2128183 12131/85

83-4 Distribution of Public Notices for Activities 3/4183 12131/85
Involving Agricultural.Conversions

83-5 Nationwide Permit at 33 CFR 330.5(a)(23): 4/12183 12131/85
Categorical Exclusions

83-6 Endangered Species Act - Regulatory Program 5/17/83 12131/85

83-7 General Permits for Reducing Duplication 5/20/83 12131/85
(State Program General Permits)

83-8 Nationwide Permit Program: 6/B/83 12131/83
Monitoring Activities •

83-9 Marking of Aerial Power Transmission 7/13/83 12131/85
Lines, Cables and Structures

83-10 Recision of RGL 82-1, Navigability Studies 8/26/83 12131/85



84·1 Regulatory Jurisdiction over Vegetative Operations 1/10/84 12/31/86

84-2 Criteria for Individual Permit Review of 2124/84 12131/8C'-'
Discharge Activities Subject to Certain 0Nationwide General Permits

84·4 Application of Section 404 to Dredging Projects 3/23184 12131/86

84·5 Rfth Circuit Decision in Avoye//es vs. Marsh 3/26184 12131/86

84-6 EPAls Role in Determining Compliance with 3126/84 12131/86
Section 404(b)(1) Guidelines -,

84-9 Permit Decision Documentation 7/26/84 . 12131/86

84-10 Considerations of Fairness and Equity in 8/8/84 12131186
Implementing the Discretionary Authority
Under 33 CFR 330.7

84-11 Nationwide Rivers Inventory 8/16/84 12131/86

84-12 Public Notice Requirements: Nationwide Permits 9/11/84 12131/86

84-13 Permitting Activities Associated with 9/17/84 12131/86 (
Corps Planning and O&M Projects

(~

84-14 33 CFR 330.8 Discretionary Authority 9/18184 12131/86 ./

84-15 Nationwide Permit #26 - Procedures for 9/18184 12131/86
Designation of Classes of Discharges & Categories
of Waters of Concern to Resource Agencies

84-16 Conditioning of DA Permits to Comply with 9118/84 12131/86
Section 401

84-17 Permits for Activities Which May Modify or 10/26184 12131/86
Encroach on Constructed Congressionally
Authorized Federal Projects

85-1 State Transfer Authority 1/18185 12131/87

85·2 Permit for Bridges over and Causeways in the 1/18185 12131/87
Navigable Waters of the U.S.

85-3 Contractor Reports 12128/85 12131/87

(..,
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51]
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D 85-4 AvoyelJes 3/29/85 12131/87

85-5 Referral Provisions of 33 CFR 325.8 4/22185 12131/87

85-7 Superfund Projects 7/5185 12131/91

86-1 Plowing 2111186 12131/88

86-2 Nationwide Permit at 33 CFR 33.05(a)(23): 1117/86 12131/88
Categorical Exclusions

86-4 Projects Involving Both Individual and 5/23/86 12131/88
General Permits

86-5 Implementation of the Section 404{q) MOAs 5/23/86 12/31/88
with' the Dept. of Interior (001). the EPA and Dept.
of Commerce (~OC)

86-7 Projects Involving Both Individual and 7/25/86 12/31/86
General Permits

86-8 Summary of Decision in River Road Alliance v. 8/21/86 12131188
Q Corps of Engineers

86-9 Clarification of ·Normal Circumstances· in the 8/27/86 12131/88
Wetland Definition (33 CFR 323.2(c»

86-10 Special Area Management Plans (SAMPs) 10/02186 12131/88

86-11 Ac~nowledging Public Notice Comments 11/18/86 12131188

87-1 Streamlining the National Environmental Act 3/02187 12131/89
(NEPA) Process

87-2 Use of the Word ·Significant· in Permit 3130/87 12131/89
Documentation

87-3 Section 401 Water Quality Certification 4/14/87 12131/89•

87-4 Use of Alternative Dispute Resolution in 4/14/87 12131/89
Regulatory Actions

87-7 Section 404(f)(1)(C) Statutory Exemption for 8/17/87 12131/89
Drainage Ditch Maintenance
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87-8 Testing Requirements for Dredged Material 8/19/87 12131/89
Evaluations

12131Cf87-9 Section 404 (1)(1)(C) Exemption for Construction 8/27/87
of Maintenance of Farm or Stock Ponds

88-3 Wetland Jurisdictional Determinations 4/4/88 12131/90

88-4 Enforcement 4nl88 1,2/31/90

88-5 Applicant Responsibility for Providing Information 5/16/88 12/31/90

88-6 Nationwide Permit Program 6/27/88 12/31190

88·7 Certification of Compliance with Permit Terms 7/5/88 12/31/90
and Conditions by Permittees

88·8 Regulation of Artificial Islands, Installations. 7/20/88 12131/90
and Structures on the U.S. Outer
Continental Shelf

88·9 Corps Civil Works Projects 7/21188 12131/90

88-10 Regulation of Waste Disposal from ln-Stream 7/28188 12131/906.
Placer Mining

89..1 General Permit NoUfications 211/89 12131/91

89·2 Extension of Regulatory Guidance Letter 85-7 6/10/89 12131/91

89-3 Activities within Superfund Sites 8/29/89 12131/92

89-4 Consideration of Public Comments: 10/16/89 12131/92
Mandatory Public Notice Language

90-1 Nationwide Permit Verification 1/14/90 1/13/92

90-2 Permits lor Structures and Fills which Affect 1/24/90 12131/92
the Territoriaf Seas

90-3 Extension of Regulatory Guidance letter 87-8 1/24/90 12/31/92
subject: -Testing Requirements of Dredged
Material Evaluation-

90-4 Water Quality Considerations 3/13/90 12131/92
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90-5 landclearing Activities Subject to Section 404 7/18/90 12131/92
Jurisdiction

D 90-6 Expiration Dates for Wetlands Jurisdictional 8114190 12131/93
Delineations

90-7 Clarification of the Phrase "Normal Circumstances· 9/26190 12/31/93

90-8 Applicability of Section 404 to Pilings 12114/90 12131/93

90-9 Wetlands Enforcement Initiative 12117/90 12131/93

91-1 Extensions of Time for Individual Permit 12131191 12131/96
Authorizations

.

92-1 Federal Agencies Roles and Responsibilities 5/13192 12131/97

92-2 Water Dependency and Cranberry Production 6126192 12131/95

92-3 Extension of Regulatory Guidance letter 86-10 8119192 12131/97
subject ·Special Area Management Plans"

92-4 Section 401 Water Quality Certification and 9/14/92 1/21/97_.
Coastal Zone Management Act Conditions

D for Nationwide Permits

92-5 Alternatives Analysis under Section 404(b)(1) 10/29/92 12131197
Guidelines for Projects Subject to Modification
Under the Clean Air Act

93-1 Provisional Permits 4/20/93 12131/98

93-2 Guidance on Flexibility of the 404(b}(1) Guidelines 8/23/93 12131/98
and Mitigation Banking

93-3 Recision of Regulatory Guidance letters 90-5, 9/13/93
90-7 and 90-8
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Clarification of "Normal Circumstances" in the Wetland
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The regulations now in force cover the actual discharge of
dredged or fill material into "wetlands," as they are a part
of the "waters of the United States.u However, these regulations
do not discuss what effect the conversion of a wetland to other
uses· (i·~e.·'agricultural) has upon regulatory juris'd'ictionionce
the land-use conversion has been accomplished.

1. Nonetheless, the preamble to the current (19771 regulations does
indicate some basic parameters of the intended scope of regula~ory

• 'l'heterm "wetlands" means those areas that are
inundated or saturated by surface or ground
water at a frequency and duration sufficient to
support, and that under normal circumstances do
supPort, a prevalence of vegetation typically
adapted for life in saturated soil conditions.
Wetlands generally include, swamps, marshes, boqs
and similar areas.

+

2. The current definition of "waters of the United states"
delineates :wetlan1s" as follow~, at 33 CPR 323.2~

1. This letter will serve as guidance regarding Corps policy
on land-use convors1on as it concerns regulatory jurisdiction.
Specifically, the guidance addresses situations involving changes
in the physical characteristics of a wetland which cause the area
no longer to be a part of "waters of th~ United statesM tor
purposes of the Section 404 regulatory program.

SEE DISTRIBUTION

SUBJECT; Regulatorv Guidance Letter 82-2. Clarification of
"Normal Circumstances" in the ''''etland.Definition +
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Tho use of the word "normally" in the old
definition generated a great deal of
confusion. The term was included in the v

definitions to respond to those situations in
which an individual would attempt to eliminate
the permit review requirements of section 404
by destroying the aquatic vegetation, and

:
Furthermore, the following remarks are made in reference to

.the substitution of "under normal circumstances" for "normally"
in the ne.w..definition:

We do not intendJ by this clarification, to
assert jurisdiction over those areas that once
were wetlands and part of an aquatic system,
but which, in the past, have been transformed (..-~
into dry land for various purposes.

The discussion on the definition of wetlands concludes' with (_J
these observations, at p. 37129:

Finally, to respond to those who expressed
concern that our definition of "wetlands"
may be interpreted as extending to abnor,mal
situations including non-aquatic areas that
have aquatic vegetation, we have listed
swamps, bogs, and marshes at the end of this
definition to 'further clarif our intent to
include only tru y aquat1c areas, emp asis .,added) •

4. It is important to note the following qualification found
at p. 3.7128of the Federal Register vol. 42, no. ·1·38:

t
• • .14

Our inlent under section 404 is to.£egulate
discharges of dred9Qd or fi~l material into
the aquatic system as it exists and not as
it may have exis~ed over a record period of
time. The new defin1tion is designed":to
achieve this in~ent. It pertains to an
existing wetland and requires that the ~rea
be inundated or saturated by water at a"
frequency and dUration sufficient to supPort
aquatic vegetation. .

OAEN-CCE/OAEN-C~"O-N
SOBJECT: Regulatory Guidance Letter 82-2, Clarification o'f" r,···.·

"Normal Circumstances" in tho Wetland Definition \_

jurisdiction. In discussing the newly revised definition of 0
wetlands, the preamble contains the following statements, at
p. 37128 of the Federal Register vol. 42, no. 138:

j .
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DISTRIBUTION:
(See page 4)

~~~
Brigadier General, USA
Deputy Director of Civil works

FOR THE COl-IMANDER:

7. This guidance expires 31 December 1984 unless sooner revised
or rescinded.

6. This policy is applicable to Section 404 authority only, not
to Section 10.

s. Many areas of wetlands converted in the past to other uses
would, if left unattended for a sufficient period of ti~e, revert
to wetlands solely through the devices of nature. However, such
-natural circumstances" are not what is meant by "normal .
circumstances" in the definition quoted above. "Normal
circumstances· 1s detormined on the basis of actual, present use of
an area. Thus, it is the corps· policy that once a.wetland area
has h~~" cQD,\'er'tod - tQ anC5"ther un-' wllich 'aJ.tersl.CS ~t:ran.d .
characteristics to whe,re'it is no lonqer a "water of the UnJ.ted
States," that area will no lonqer come under the corps' reaula.
torv jurisdiction. ~owever, if thD~rea is abandoned and over
time in fact reverts to "wetlands" meetinq our def1ni~1on at
13 CFR 323.2(c), then ~he CorDs' reaulatory iurisdiction has been
restored.

to those areas that are not aquatic but
experience an abnormal presence of aquatic
vegetation. Several such instances of
destruction of aquatic vcgctation in order
~o eliminate Section 404 jurisdiction ~ctually
have occurred. However, even if this
destruction occurs, the area still remains as
part of the40verall a9uatlc system intended to
be protected by the section 404 program.
conversely, the abnormal presence of aquatic
vegetation in a non-aquatic area would not be
sufficient to include that area within the
Section' 404 program. (~rnphasis added).

This policy remains in effect, regardless of the substitution
of "under normal circumstanc~s" for "normally.1I

D

DAEN-CCE/DAEN-C\'10-N
SUBJECT: Re9ul~tory Guidance Letter 82-2, Clarification of

"Normal CircumstancesU in the Wetland Definition,
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Regulatory Guidance Letter No. 86-9
Clarification of "Normal Circumstances"

in the Wetland"Definition (33 CFR 323.2(c))

Section 3

PART VJJI- REGULATORY GUIDANCE LETTERS
D
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3. As was stated in Ra. 82-2, it is our intent under Section 404 to regulate
Qischarges of dredged or fill material into the aquatic-systl:m'="2!F"it exists and
not as' it mayhave existm over a record period of time. The wetland
definition is designEd to achieve this intent. It pertains to an existing
wetl4rD aoo requires that the area be inun:1atedor saturated by water at a
frequency and duration sufficient to support aguatic vegetation. We do not
intend to assert jurisdiction over those areas that once were wetlaoos am part
of an aquatic systen, but which, in the past, have been transfoaned into dry
lam for various purposes. Neither do we intem ~he defini tion of "wetlands"
to be interpretai as exteooi~ to abnocnal sibJations including non-aquatic
areas that have aquatic vegetation. 'Ihus, we have listed swamps,bogs, aoo
marshes at the end of the definition at 323.2(c) to further clarify our intent
to include only truly aquatic areas.

The regulations nowin force cover the actual discharge of dre::3ge::)or fill
material into "wetlams," as they are a part of the "waters of the
Onited States." However,these regulations do not discuss what effect the
conversion of a wetland to other uses (e.g., agricultural) has upon regulatory
jurisdiction, once the lam-use conversion has been accanplished.

'!be te:cn& UWetlands"neans those areas· that are inundated or
saturated by surface or ground water at· a frequeoCy·'and
duration sufficient to support, and that tmder notmal
circumstances do support, a prevalence of .vegetation
typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs aoo
similar areas.

1. This letter will serve to continue the guidance originally issued as RGL
82-2, regardi~ Corps policy on land-use conversion as it corx:ems regulatory
jurisdiction. Specifically, the guidance addresses situations involving
changes in the physical characteristics of a wetland which cause the area to
lose or gain characteristics which~ld alter its status of "waters of the
Onlted States" for purposes of the Section 404 regulatory program.

2. '!he current definition of "waters of the united States" deI.ineates
"weUands" as follows, at 33 CFR 323.2(c):

DAEN·CWO·N
SlB.m:::T:Clarification of "NannalCircunstances" in the Wetland Definition

(33 CFR 323.2(c»

E~plres 31 Dec 88Date 27 Aug 86No. 86-9

Regulatory
Guid'ance Lettel

m"'lis Army Corps
of Engineers
OUlce,ChIef 0' EngineersD
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(.. ~
\J

1mf'~.J. CFFRING.
rigadier General, U5.\

DeputyDi~ector of Civil Works

•

-..-
"""'FORTHE aUEF CF ENGINEm5:

7. 1his guidance expires 31 Decanber 1988 unless sooner revised or rescimed.

s. Manyareas of wetlams converted in the past to other uses would, if left
unattended for a sufficient period of time, revert to wetlands solely through
the devices of nature. However,such natural circunstances are not what is
meant by "noenal circll1LStancesliin the definition qUotedabove. "Nomaal
cirC\DStanc:es"are determined on the basis of an area' s characteristics aoo
use, at present and in the recent past. '!hus, if a former wetland has been G
converted to another use (other than by recent unpetmitted action not subject '. '1J

to 404(fl or 404(r) exenptions) and that use. alters its wetlam character istics
to such an extent that it is no longer a "water of the United States," that
area will no longer cane under the·.co;ps re;Julatory jurisdiction for purplses

• _, ~ .... ..,..-.+~.", ~.".-. ••
of SectIon 404. However,If the area IS abaroone:iaOOover tlllle reqalns
wetland characteristics such that it meets the defini tion of "wetlands," then
the Corps 404 jurisdiction has been restored.

6. '!his policy is' applicable to Section 404 authori ty only, not to
Section 10.

4. '!he use of the phrase "under nocnal circunstances" is meant to respooo to
those situations in which an iodividual wouldattenpt to eliminate the peonit
review requiranents of Section 404 by destroying the aquatic vegetation, am to
those areas that are not aquatic but experien:e an abnocnal presence of aquatic
vegetation. Several instances of destruction of aquatic vegetation to
eliminate Section 404 jurisdiction have actually occurrEd. Because.~se areas
would still support aqbatic vegetation "under no:cnalcircunstances," they
ranain a part--of ·'the overall aquatic systan -Interrled' ·to -be protecte:i by ~
Section 404program; therefore, 404 jurisdiction still exists. Q1 the other
hard, the abnonnal presence of aquatic vegetation in a non-aquatic area would
not be sufficient to include that area within the Section 404 program.

Oo\DI-cwo-N 27 Aug 86
SW.nx:T: Clarification of ·'Nannal Circunstances" in the WetlandDefinition

(ll CFR l23.2(c)
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Regulatory Guidance Letter No. 87-7
Section 404(1) (1) (C) Statutory Exemption for Drainage Ditch

Maintenance

Section 4
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Enc1s

1. D:lclosed for implanentation is a quidance statanent on the 404ef) (1)·CCl
exanption for drainage ditches. This guidance was developed by EPAin
cooperation with the Corps. ., ,

2. 'Itlis guidance expires 31,DecenbeF ~89 unless sooner revisen or rescinded.

FOR THE OfIEF OF ENGINEERS:

SUBJB:T: Section 404CfJ(1) (C) Statutory Exsnption for Drainage oi tch
Maintenance

Expires 31 Dec 89Date 17 Aug 87No. 87-7

US Army Corps
of Engineers
Office. Chief of EngineersD

Regulatory
Guidance Leite

r.'Z"r.1
l!.:.!.:.:J



".b) maintenance includes the removal of accumulated sediment and debris.

c) Unlike Section 404(f)(1)(A). there is no ·ongolng- requirement
associated with Section 404(f)(1)(C). However. facts relating to
the current use of an area could be relevant under Sectfon 404(f)(2),
and therefore pertinent to whether or not an exemption applies. \- 0

526

...
4. In order to conclude that a given discharge activity associated wltb

ditch maintenance is exempt from regulation, it must be detenmtned
both that the proposed activity falls within Section 404(f)(1)(C) and
that It fs not recaptured under Section 404(f)(2).

5. For purposes of detenltning whether or not a proposed actfvity falls
under the provision for ditch maintenance at 404(f)(1)(C), the following
fnterpretatfons will ·apply:

a) maintenance of a drafnage dftch means the physical preservation
of the original, as buflt conffguration of the ditch. (The Dfstrict
may wish to consider issuance of a General Permit to allow for
alteratfon of ditch side slopes in order to provide Best Hanagement
Practices to protect water quality. Such General Pennft would
allow this construction 1n assocfation wtth exempted maintenance
so long as the bottom depths and widths of the ditches are not
othe~se altered.)

s

SUBJECT: Section 404(f)(1)(C) Statutor.y
Exemptton for Drainage Ditch Maintenance

1. The discharge of dredged or ffll material In waters of the Unite~
States associated with specific agricultural and sflvlcultural actlvfties
Identified In Sections 404(f)(1)(A)-(F) is not prohibited by or
otherwise subject to regulation under Sectton 404, 301, or 402 of the
Clean Water Act (CWA) except; (1) as provided under Section 404(f)(2),
or (2) If a discharge resulting from a 404(f)(I) activity contains a
toxic pollutant listed under Section 307 of the CWA.

2. Section 404(f)(1)(C) specifically provides that dredge or fill discharges
for the purpose of maintenance (but not construction) of drainage ditches
are exempt under Section 404.

3. Section 404(f)(2), referred to as the -recapture provisfon,- provides~
that any discharge of dredged or ffll material in waters of the United
States fncidental to the mafntenance of drainage dftches (or other
activities listed under 404(f)(I» must be authorfzed by penmit if
ft fs part of an activity whose purpose .fs to convert an area of the
waters of the United States to a use to which it was not previously
subject, where the flow or clrculatfon of such waters may be impaired
or their reach reduced •

DEPARTMENT OF THE ARMY
O,.,.,C:C OP' THIECHllEP'OP' IENGIH"".

WAeHINGTOH. D.C. ;&OJ'.

1 7 AUG 1987
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON. D.C. 20.60
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-
c) where the proposed discharge will result in significant discernible

alterations to flow or circulation. the presumption is that flow
or clrculat~on may be impaired by such alteratfon.

D

d) Because the statute clearly does not exempt ·constructlon· of
drainage ditches from regulation under the CWA, ditches being
built for the dual function of frrigation and drainage are considered
drainage ditches and their construction is not exempt.

6. For the 404(f)(2) recapture provision to apply, both the ·change fn_use
requirement and the Nreduction In reach/impairment of flow or clr~u
latlonN requfrement must be met.

7. For purposes of detenmlntng whether or not the 404(f)(2) recapture
provision Is triggered. the following Interpretations will apply:

a) the discharge of dredged or fill material ttself does not ne'ed
to be the sole cause of the destruction of the waters of the
United States (e.g., wetlands) or other change tn use or the
sale cause of the reduction In or Impairment of, reach, flow
or circulation of such waters. The discharge need only be
·incidental to· or ·part of· an activity that Is Intended to or
will foreseeably bring about that result.

b) A dtscharge of dredged Dr fill material which converts a Section 404 '
wetland to a non-wetland is a change tn use of an area of the waters
of the Unfted States (33 eFR §323.4(c». For purposes of determining
whether a discharge associated with the maintenance of a drainage
ditch 15 recaptured under 404(f)(2), it Is necessary to detenmlne
whether such maintenance activities would convert wetlands to a use
to which the area was not previously subject'. Determining the
previous use requires a case-by-case assessment which appltes a
rule of reason to the facts. For example. if an area has been
fanned following ditch construction and an effort has been ~de

.to fanm the land within the originally constructed dftch drainage
area on a regular but not necessarily continuous bas's. the fact
that wetland vegetation has temporarily reestablished does not
mean that a continuation of farming after ditch maintenance w111
result tn bringing the area under a new use. That fs. the temporary
establishment of wetland vegetation wfthin an area benefitted by
original ditch constructton does not automatically mean that the
use to which the area was previously subject should be consfdered
Uwetland.· On the other hand, a discharge whtch results 1n the
fanm1ng of wetlandS for which there is no reasonable evidence
that they were ever farmed or where fanming was abandoned following
original ditch construction, will be considered a new use even where
such land was withtn the original drainage area. For the purposes
of this paragraph, an area will not be considered abandoned where
fanm1ng has occurred on a regular but not necessarily continuous
basfs.

D

-2-
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~t_; Davia

Director
Office of Vetlands Protectiom
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U. S. Arrq
Civil "orka

8.

C
In .ituationa where the potential applicability of a propo.ed di8charle<=)
to the exemptiao under Section 404(f)(1) (C) has been raised to the
Diatrlct. and where the Dlatrlet cannot uk •• cSeterminatlODcSueto a
lack of pertinent factual information, it 1. incumbent on tho••
ae.kina exemptioa to pravlde the documentatioD nece88ary to establish
the fact. on • ca.e-by-c••• b•• i.. -
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Regulatory Guidance Letter No. 90..5
Landclearing Activities Subject to Section 404 Jurisdiction

Section 5

PART VIII - REGULATORY GUIDANCE LEITERS
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4. Tr~s interpretation alters in some respects the guidance
.provi6ed by previous Requlatory Guidance !.etters (RGLs) on
Landclearing (in particular RGL 85-4) and FOAs should exercise
appropriate enforcement discretion with regard to properties
whose ~wners have previously been informed that no permit is
requir£d for such landclearinq based on the prior RGLs. The
guidance in this RGL should apply to property which has not been
clearet, unless the owner can demonstrate that he has committed
substantial resources towards the clearing, in reliance on
earlier Corps guidance, to the extent that it would be
inequit3ble to apply this guidance.D

2. In Avoyelles sportsmen's League. Inc. V. Marsh, 715 F.2d 897,
923 - 24 (5th Cir.1983) the court stated that the term
ndischargen-may reasonably be understood to include "redeposit"
and concluded that the term "discharge" covers the redepositing
of soil taken from wetlands such as occurs during mechanized·
landclearing activities. Although the court in Ayoyelles did
not ~2cide whether all landclearing activities constitute a
discharge, it is our position that mechanized landclearinq
activities in jurisdictional wetlands result in a redeposition of
soil that is subject to regulation under section 404. Some
limited exceptions, may occur, such as cutting trees above the
soi~'s surface with a chain saw, but as a general rule,
mechanized landclearing is a regulated activity.

3. As with any discharge subject to section 404, each case must
be reviewed to determine if the discharge qualifies for a
regional or nationwide permit, or for an exemption under section
404(f). This guidance is not intended to alter the exemptions
for normal farming or silviculture activiti~s under section
404(f) • .. - - --,,-

D

1. The purpose of this quidance is to interpret the statutory
and regulatory definitions of ndischarge of a pollutant" CCWA
.section 502(12) and 33·CFR 327.2(f» ~o the effect that land
clearing activities using mechanized equipment such as backhoes
or ~ulldozers with sheer blades, rakes, or discs constitute point
source discharges and are subject to section 404 jurisdiction
when they take place in wetlands which are waters of the united
States.

SUBJECT: Landclearing Activities Subject to section 404
Jurisdiction.

CECW-OR

No. 90-5 Eltpires 31 Dec 92Date 18 Jul 90

USArmy Corps
of Engineers
Office. Chief of EngineersD

Regul'atory
Guidance Leti~

;~~ ---I
• I •
I'.'•
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_____..,Q
P. ORE

Chief, Operations.,COnstructi.onand
Readiness Division

Directorate of Civil Works

FOR 1'HE DIRECTOR OF CIVl:L WORKS:

5. This guidance expires on 31 December 1992 unless sooner
modified or rescinded.

C'o
CECW-OR
SUBJECT: Lanclearinq Activities Subject to section 404
Jurisdiction
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Regulatory Guidance Letter No. 90-6
Expiration Dates for Wetlands Jurisdictional Delineations

Section 6
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D
As specified in the 20 MArch 1989, Memorandum of
Agreement Between the Department of the Army and the
Environmental Protection Agency Concerning the
petermination of the Geographic Jurisdiction of the
Section 404 Program and the Application of the
Exemptions Under Section 404lfl of the Clean Water

Cd)

~_- ... ~~.
(b) Written wetlands jurisdictional delineations made

before the effective date of this guidance, with a
specified time imposed in the Corps written
delineation, will be valid until the date specified...

(C) Oral delineations (i.e., not verified in writing by
the Corps) are no longer vAlid as of the effective
date of this RGL.

(a) written wetlands jurisdictional delineations made
before the effective date Qf this guidance, without
a specific time limit imposed in the Corps written
delineation, will remain valid for a period of two
years from the effective date of this Regulatory
Guidance Letter (RGL).

4.

3. The purpose of this guidance is to provide a consistent
national approach to reevaluating wetlands delineations.
This provides greater certainty to the regulated public and
ensures their ability to rely upon wetlands jurisdictional
delineations for a definite period of time.

2. Since wetlands are affected over time by both natural
and man-made activities, we can expect local changes in
wetland boundaries. As such, wetlands jurisdictional
delineations will not remain valid for an indefinite period
of time.

SUBJECT I B~Lraeion Dates for Wetlands Jurisdictional
Del1neatlons

1. Recently, questions have been raised regarding the
length of ;ime that wetlands jurisdictional del~neations'
remain valid. In light of the need for national consistency
in this area, the guidance in paragraph 4(a) - (d) below is
provided. This guidance is subject to the provisions in
paragraphs S., 6., and 7.

CECW-OR

Expires 31 DEC 93Cate 14 AUG 90No. 90-6

US Army Corps
of Engineers
OffIce. Chief of EnganeersD

Regulatory
Guidance Lefte
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6~ When making wetlands jurisdictional delineations it is
very important to have complete and accurate documentation
which substantiates the Corps decision (e.g., data sheets,
etc). Documentation must allow a reasonably accurate
replication of the delineation at a future date. In this
regard, documentation will normally include information such
as data sheets, maps, sketches, and in some cases surveys.

Act (MOA), all wetlands jurisdictional delineations
(including those prepared by the project proponent
or consultant and verified by the Corps) shall be
put in writing. Generally this should be in the
form of a letter to the project proponent. The
Corps letter shall include a statement that the
wetlands jurisdictional delineation is valid for a
period of three years from the date of the letter
unless new information warrants revision of the
delineation before the expiration date. Longer
periods, not to exceed five years, may be provided
where the nature and,duration of a proposed project
so warrant. The delineation should be supported by
proper documentation. ~enerally the project
proponent should be given the opportunity to
complete the delineation and provide the supporting
documentation subject to the Corps verification.
However, the Corps will complete the delineation and
documentation at the project proponent's request,
consistent with other work priorities.

5. The guidance in paragraph 4(a) - (b) above does not
apply to completed permit applications (33 CFR 32S.1(d)(9)]
received before the effective date of this RGL, or where the
applicant can fully demonstrate that substantial resources
have been expended or committed based on a previous Corps
j~risdictional delineation (e.g., final engineering design
work, contractual commitments for construction, or purchase
or long term leasing of property will, in most cases, be
considered a substantial commitment of resources). However,
district engineers cannot rely upon the expenditure or
commitment of substantial resources to validate an otherwise
expired delineation for more than five years from the
expiration dates noted in paragraph 4{a) - (b). At the end
of the five year period a new delineation would be required.
In certain rare cases, it may be appropriate to honor a
previous oral wetlands delineation when the applicant can
fully demonstrate a substantial expenditure or commitment of
resources. Ho~ever, the presumption .i§~ha~~l
delineations are not valid and acceptance of such must be
based on clear evidence and equities of the particular case,
This determination is left to the discretion of the district
engineer.

SUBJECT: Expiration Dates for Wetlands Jurisdlct10naL
Delineations
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Ch , Operations, Construction
and Readiness Division

Directorate of Civil Works

FOR THE DIRECTOR OF.CIVIL WORKS.

9. This guidance expires on 31 December 1993 unless sooner
revised or rescinded.

B. Each district shall issue a public notice on this
guidance no later than 1 September 1990. The public notice
shall contain the full text of this RGL.

7. This guidance does not alter or supercede any provisions
of law, regulations, or any interagency agreement between
Army and EPA. Further, this guidance does not impair the
Corps discretion to revise wetlands jurisdictional
delineations where new information so warrants.

CJ:;(.;'W-UR
SUBJECT: Expiration Dates for Wetlands Jurisdictional
Delineations
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Regulatory Guidance Letter 92-5
Alternatives Analysis Under Section 404 (b)(1)

Guidelines for Projects Subject to Modification Under the
Clean Air Act

Section 7
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2. lJ.'hia pJ,dllnC* expires 31 Dec~ 190'1unle_ .oGftC revi.~
or l"uc1aded. .

FORmz DlUel'Ol'l 0' ~IVIi WOUl I

C!CW-OR

st1BeDCTI Al~arnatives Analy.is tJn".r the &action40"'(b) (1) .
Guidal1ne~ ~or Projects Suh~.ctto Hodi£ication undar ~. ct••n
WatQ'" Act

R
No. 92-! Olt' 2' Oct 1992 IJcplm 31 Dec 1997

illS. I _ r F--

Regulatory
Guidance Letter

lrE:'IJ
usArrrry Corps
of Engln•• rs
Otfic;o. eni.r of '''gfneffl
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.
JUAl~QRfS JOINI MEMORANDUM FOB THE f1E1D
SUBIECI': Altemadva AlIabU v..adcrthe Sccdoa 404(bXl} Gv.ideJDaa tor Proj@
Sabj.ct to MocUfio&tian UDder th. Clean Air Am. .

1.ne 1mCJec Air Act (eM) liID~ts recpUre mQ;t dectdc aueraciaa pb.nts
to reduce tltDiMicm. of mUut dlaQde.~ plwa beginpm, ill 1995ad~ fan
compl.ia.Qce b)' 2010. The CoalI'C"iaoal uclanolPqt at ~ iDdaIto'., abiHty Ia IIlect

. the m~' effective ~ancc method (e.,..m.1tur diodcJc JCnIbbert, low mJfu CCIIl. or
otller JI1ethods) reco the eipe11'lse of the iDdumy ill fit.. CIIeIud.ill a
lulc!amcJltal elcmut fa tlae CAA m&tbe-baecf poJhtllosa c:cm1rolpzapaa. GIve. the
D~ for ooaIiDa water•• DSbitudd Dumbel of eJectria power ~ plalaa are
located adjace:Dt, at ha cbe prorJsair,. to watus gf dae UDit.ecl Slata, m=diq
ndudl. 0epezscUq OIl the method cIlOSCll by the plalala to Rdaoa GDitliOlll, ..
expect that the. fIclIida wiD be applylztg for Clcu WaJar N:t SecdOI ~. petmitl for
certaiD p~ acrMdes.

2.n.aulyIb gel NUlItlOil Wlder ScctiOli 404 of tIM a.u w.. Act of ilCddti .. 1a
waWl of tlae thdted Statu ccadac:Wd by IpCCific power plma1D CQlDPly ... tbe lJ90
Qeu .Air Act amcaclmeuts mut a.al1'e protecdcm. at die aqud= CYD'aaiaM'at Scoa"''''with th6 NqIinImfaCs of theQtaWater Act. n.mSett of. ap,p1Icaticm lor
.. ,tojecU will ArIly coaicler. OOIIIiIteat witJa requirem03lU1ld« the ~
404(b){l) Gvidelbt .. aD pradbblc ahenl&tiVes inchacibaSDOll.... al~ fof
pl .. d cijldlaIJef IIIociatod wida the DHtlaod NJec:Ced by dlt vtiH'1 fa ~p1¥ with
the 1990OWl Air Aet amenduserdl. Em:.!Jae~ at IU SortfoI ~
G1IideliDu IDalpi" dat project PIP- wru &ltj)ODutat .redudlt;m method HlCdIJI
by the permit aPl».~t

3. For camp~ a u1iHtrmay have clecide4 to m.tallwl&t cHadda ~bbeB 01au
edstiD, power plant In otda'so mcet the ncw 1m ClCIDAIr Act.staDc:lardl. ne
PfOPOC6d OODIfNcticm of !lac aubben_ trwmOllt pcmck uul & barF~ ~
cauJd fmpKt wetIuad8. lD thIIeue. the Section 404 rovitw wwlcl ewh&ata pracdaab1e
&1lcmative locadODI ud cou1fauJ1ltl~ 1M the a:nabbm. ~cIt ael of tllc dcQiJ',
faciliti-. The aualysis wfl1 &110 caalidot practicabJ~aiten1ltNa wJdcIl aUaty.. project
p~ (i.e••wraUi"'l JaUbhtn) but 1riUcb haWl ~ Jcs adYene imP"" OIl ~ ~

• eD\1roDme.Dfor donot ~ disdalflcs iDto Wl~'"of die UniW Beata.. fI~. ill
order CD~ eifecrlla~ C~oAIl isU~Dtre.fJcdcd iu Cie eMmat cJeordo adUriea
~talzl tlcdbility to reduce sulfur diaJ:ido epUsRons in the mOIl ooA cfrecdve m.IUlCt th.
SectiQII 404 review should not evaluate altcma~ methoda 0{~ with til.Clean
Air M ICIDdards DOl selected by the appliQllI (e.,.. ill tlUI mmple usc 0( low IUlNr
ooaJ).

United StatesDepartment of theArmy
u.s. Arm1Carpi of EnJintrm

WuNnstor\ D.C 20314
29 October 1992

ucnQr Ul nll;;\&anas. uc:e,RS ana yurtnnCQs
W,1Shlnlf0n, D.C. 2P460

;. .
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Robert a.W&)iaDd, Dncfot
omce of WetJaa~ <>cetu ad Watameds. .
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• lsi CllfUia•..--. It-r"asi«
10CUIII!u pnctlclWUrJ s- pote& au.
.,. ....... pcillc ....... CDatnlL ......rwpa-a., m.. _ ofIttcealelrurt CD.ld _
precrlcabl.. lsi Nda _ die att.m.a ~I,t ..
me, .pproftNlety "'InaU.d toGUlf. option.onl~.

b

the IIppliQllt .nd the reauiatoty qencles ,
8y Initi.lly rocusinl the .hllr1l..Uve, .... ,y..:~
on the queshoDof Impact. ODlb. lqu.Uc
ecosY11elD.It mey be pOllibl. to limit lor $~

some Instancn eliroiD'" ehasethnl Ule
number of .Jlemillives thlll have to be C
ev.I'uated lor pnlCliCllbility.
'"ilWhen It i.detenuioed tJ..t lben! 1$ .

idenllfia_ble or disc:eraible d.iffe~Da 10 f\
..dvene Impact 00 the envitoDlDeDt belw~J
che applicanf. propoted IIhem,UvI end .In
·other pnlcficlble IIheralti" ... theD the
IppUcliaf. Iltem.,i". il aJDslde~ IS
satllfyiDB the requireroeDts af SeclioD
230.10(.).
(Iv)E".D whmr I prKticable "t~l.~ ..~

exists thet would ba". I•• edva· .... illlj)«.i. < 'II
the aqUllticK'CMIyItlm.lb. Guidelill_ allow
il to be rejected If Iewould bll". "o~er
lipifiCllDt edrine eaYiroameallll
CDDMqueoc:n.... 40 CfR 230.10(1). As
explained ID da4t pr.mble. thi. altow. (or
CDosidcntJODor"flVideaa of dameaes 10
other KDSystems III dedd.... whether there
is a "bene,' ahanaative. ..Hace. IaIpptyina
the allenaU".. eoUywllnqWredby the
CuldeliDel, II II DOt IppropNlI to .elect lin
alcana.U.,. wben mJDar ImpKII 00 the ..
equade eaYitoGmeDt ..... wided I' the cosl
ollUblWaUaI imJIKII to odMr utural
eovinlameatal YIlu...
(v, ID cueeor a'lllllble ar trivt.1 impecu

(..... IIDIIIJ dildallJiee flOCIID.cnad lDdiwSdu.l1
dri--ywJ. Itma,lie pouible to coadude
thIt DO alt:aaedve IocIUoa a:JUId I8UIt La
... 6dverw impeca OIl the aquatic
ea'ViroamsatwicbJa die ..... alDI of the
CuJdellDe&. fa IUdt c:e.&.It IDaYDOCbe
DeC»lltll'J'IOcaaducaa o&lle alcameUves
....)'IIabat I.atII..cI requbw oalJmy
pncdQblll out.. m'a'mlndoa.
11aiIauicIaoCII ~ ..,p1k:1t1cm oC thSSecIAoD 4Ot(bX1' CulcleUaelIO prvIectI wi

m1Dar Im.,.a.. ~ whida lDaya...
IDaIWdwimioot' Iml** mlbe ~c
eaYiroameDt. .,ther IDcIIYtdu8IIyar
cwaulaUwely.lbouJd .. subfected to.
proportjoaeCIIly man decIIlIed _I of
i.aaJydI to cIetermlZMI campllaaDl ar
ooacamplLlDce with the CuIde1Iaee. Pro;.as
wbkh aue IUbstaa~';C';' iD
puUcuJar.mut( be naJuated
lIuvuP the IWWIerdpamJt ewlUlUoa
p"'" to detanaJDe _pUuc. with all
proriIloaa0I1be QaJcWiDee.
b. a.ledoDlla1p betwwu the Scope of

ADalysll ud lite Scapet'CoIt of 1MPropoMd
ProfKt; Tbe CuJcIttllDeIpnmde tbe Corpt
IUldEPA with cIiIc:Ndoa: far determiaio& the
~ Inwl 01aaaIysIIlD support a
cuaclusiou _ 10wbecber CX' DOIID
III... tiw II pcwcUcIbie. rr.ctSable
alcarutivw .... Ibc..alr.ra.u.,.. thet are
- • .,.lIable ud CllPlbleol", cIoaeafter
cak1aa iDeoCOIlIS_tIoIlcat.a1ICiq
1KIuIo1CV.ud IapcIcI illu,bt of ovenll
pro~ PwpGIIL- 40 era 230.10(&1(1).Tbo
",_.,.. fD the CuJdeIl .... prowideI
duifiatloa OIl t.owCIOIt Ie tID be aJDllde~
in tho cIef.omWaeUoIl 01pncdcIIbUlty:

54.2

proposed diSCb.... ea.ista f.Kapt .t
pro"lded for WIder geCtaon ~04IbJ(:ZIl.
l. Dlscvssooa: Tbe CUldelian IIR. " noted

.bove. bindllll rqul.lion,. '1 i.Unpon~1 ID
~ogn.,.. bowever. th •• this ~aulalory
,1<1lusdoes oot hmilihe Inhe~nl nellib,hlly
provided ID the CUldehoes for lmplemenllns
Ihe'll: p!'OvISiODl. The preambl. 10 the
GUidelines is "ery de ... ID IJus reaw;
Of course. liSthe rqulaflon itselr m.ke,

cI~.er.e at1l1illlllDounl or neKlblhty is stili
,atended.. For ellllmple. while the uillmate
~OdIUODSof compli~a! ani "rqutalory··.
the CUldeliDeS IIlIow some room ror
Iudgment illdelemJiniDI wbllllUlst be don.
to uri"..1 • COIIrJustOlP dNal thosI: CIODdilioDS
have CIt h.w DOC Deea lDel
Guideliaft plUmb ... -ReguJ.tion versus

Gu.deliDeS". 45 FR 15336 (December Z4.
1980•.
Notwilbm.adlaa this fleaibUit)'. the reaxd

must CDotam sul6deal iDromwdoa to
• demODltnteliult &be JRpaMd ditdwp

allapUes with the requlremeats of Sectloa
230.10(11'of lbe Cuid.liaes. The emouat or
inbmaliolllleeded to make IUCh •
detenaiaalloa ud the lnel of ICNUa)'
required by the Guidelines IICDIZIIDeoswate
with the IeYatty of the nv1raameotal
impact , .. determta.d by the fuDctioasof'the
IIquatic NIOUrCI aDd &be aature 01 the
propoted ecdYity)ud &be ICDp./CDIt of the
project.
LAu.,.. Aaoc:IatIId with MillarImpecll:

TbeGuldel ... do DOlCOIltwlDpla.. tta.t the
AIDe inlnlllJ 01.....,. wUlbe nqulnd _
all typa gf proIeaI bUt lutMd eavisioa •
am.latlaa IIetw.a the ecope oItbe
.,,1I1uctiaa aDd the pocndel cxteDt or eel.....
lrapeCII GIldae....uc eoYlramDalL TIae
lntnxluctioa toSKdoa23CUO(aJ reoopl,..
that the ..... of aaalyill required IIIIIJ yery
with the D.ItUN ud compledty 01 eech
lDdlvidual c:.r.
Altboup all requ1nmeob IIIS230:10 must

be met. the oompll.uce .".luedoa
procedww wiD way tomica the
.. "OUID .. 01the pocat1el foracfverw
impacts oa the equeUc eco.ystllml poNd by
specific cbwcfaed CX' I1IJ IIIoIterllI cIisdacp
ecuritln.
40CYR 230.10
SimUufy. Secdoo 230.6 (-Adaptability")

meta d .... thee Ihe CuJdellDes:
Allow naJuaUoo IIDddocumeotatJoa for.

variety 01acUriUn. raDPaa Inathoee willa
I.... mmpla impec:bl GO the equedc
eoviloluDelle to thoee b wbJda cbe aped II
libly to be iAoocuous. .. II UDIIUJy thd tbe
Cuidebon will apply illIheir cadNry tID .. ,
aile ectivity. DO IIIoInetbow CDlDpla:.lt II
IIDtldpeted thet IUbrteatial DWDbwIi 01
pmailllpp1icedou wUJ be for mlDor. rauUIM
acaviCi.. thet ba". little. II lID,.palatial for
siplfieut desrecbUoa of the IqU8tic
eDvlloa.meDl h pneraJly .. not intended or
up«ted dlGt erteruiwlatin.. _,1uG1kna Dr
analysis will".PftIdttd III .nzUo findin&t 0/
cumpliGrlce in ,uch routiM aues.
40 CYR 2JO.6(0) 'eropea-sis .dded)

Sac:tiOD 210.0 also emphlislJllf chaewbea
ra .. JDI determ.iaetJoCUI01 compllllDDI wlda
thl! Cuid.rliDn. UG'I;
MIlS' reaJSPiz.e the dilJereat level. of efixt

dla. should be UlOdliCed with vuytq



Ina. CDrpe01E",I_lAIdna" far w.,.~,_, ..., ...... rtwrt,., eI ~ J07!dl at
IbeW O' I, IAa.,l ..
undaftll ... GIS t hv _.,... aDd."aAulioa._ -' .. ,,- ~
IIItta. .s...""_, _iond poIk:r - dI"c-.n..1 ~....,.. I.. dM
.-,,, of 1InI ,a.-01_ . .....,.. act-kIW
tot cOlaf' I... WIcilia.

Siped &-Zl-9J
Raben H w.rt.nd. III.
D,~'or. on.tt t"f Wrf/ands.(keDn,. ond
Wo'el1"~s. U5 Env''''n~nfal PrulccllfXl
."I.vnCII
S"",e.: &-Zl-9)

Michael L DeVil.

OffIce of 1M ,",sSlSlonlS«mol')' of rile .-\nny
(C,v,1Worb/. Deporuraenlof theAnn,

MO.l\I siped FebnM,., 5. 19YO.bY 'be
Env~ Proca::!_ A&encr Md 'be
Oapu1_tol,h. Ama,. .uobllSlaa
mll'lll'ion ~ In.. I. ul8d In Ihe
..... lu.uOCl 01 a.adl";duel pemllt apphahons
Under Ihll ~CI. IU .ppropnate ..nd
pnctu:.abl. "epa IIIU" be undendea by Ibe
applicantlD fine .void and thallDlnam.1IC
.dverse ampecuID tbe aquatictlCD5ystcm.
Rem.ln'"I une".,.d .... e .. peC1S!111m 'hen be
offMt throush campen.tory m"apuon to 'he

MentorUld~ '0 the Field fIlltent appnapriate Ind pgcuc.able.
Sub.ec1 Enablisbmeal Ind use of we'~nd Requirenwnllior compensatory "II'III'Ion

mlllP"on banu in the cean Wiler Act ml,. be satisfied throu&h lhe Ute or wetland
section 404 rwgul.tory prusram- mltlplion benka. 10 lona It thel' Ll5e IS

1. This memol'llndwn provad. (ptfI"" consilleni .,elI allndard pnGlices (or
i;lId.'"as ~ .he estaDlishmeDt and ust: "i evllu,lIIint COIDpeftSllOr)'1IIIIIIIIlon
well.ud mihlatioa budt. in Ibe "ean VI,le' ptopoliis oulliaed in t.be Miliplion MO.l\ II
Act seenee 404 ,.Iatory pt"CIInal. nail is .~~Rt to emphasize wt.I,veD
memorandum serves u inlerim SUidana mllapUoa Jequenc:. nsq"i~ments de$Cl'lbed
pendina c:omp&dioa 0( P'II.aIII of by tbe· .boy •• permit applic:anu should uot
CofPC of £Gain .... ~ lor WIC« anticipale th"t the cst.blisbment ar. or
Resources ,,114,011 wwtIaDd rrair ~icipatioa iu. a wetland ID.tiption b... k
bankina '. It which time this pi will Will ultimatel), lead to I detemunation or
be reviewedand Iny Ippropriate revisions compUIIICt with the SactJon 404(bI(U
will be il'lCDC'pORlediDto 6aaJ JWdeU- C;"lclell.. witbout edequtte demonstration
2. Fcc ~ a( thlJ ptidaace. wetlud that imptdl a_iated with the proposed

miliption banana refen 101M lISIOtMioa. dlsch.,. have been avoided and minimIZed
crutio'o. ,uhancemeat. aad. in uaptlonu to th •• 1IlIG' prw:tiClbla.
cin:umstlDCtl. prtIRrvadoD of wetlands or 4. The 1(J'8Gd •• pre_nee tor on-sile. in-
olh« aquatic bablClits~11 for the kind com ..... 'MY mhiptiaD does nOI
purpoae of pc'OvicliqCOIDpae.. tary preclud. the UN of walaad mitipdon benks
IDldpdoa ia .dvaDClt orciiIdI.,... inlO where It bas been determlDed b), die Corpl •
wldaads penDltted UDder. Sec:tioa 404 or other appnJprilC'permlnin& apncy. iDreaulalort prDIIWD. W.t!ud lDitipdoa coonlioatioo witb tbe Federal ~ .
bUbc:u..... sewraI"'wuIqU O¥W' apadea tbnJa&h tbe standard penD1t
indiridual aaiClptioa proIed&. some orwhich ev.lualKMl ptoCIISl. thai the UH of a
enlisted below:. putkuI .. ml.... doa beuk .. CDrIlpensatiDn
(al CompeaAtory mltlpticHI can be lor propoaed wedancl1mpacls would be

Implemeat.d aed t'uftcdaaiDlla .tftIICIIof eppcvpria .. b ofhattjlll impacts to the
pcoiecl impecU ~ ... ~ .... -I ~uatic ecGII)"IlWd. fa cnakina such•
10.-of ad fImcIicxIa ;d~ty deeenainatiotL cal'ltlul CDa.iclentioa must be
OWl'whet 1n1~ wtll be siwa 10 ...eland "octioftI.llndlClpl
IUll:mUNi illotr.enq wedand ao.-. . posltloa. end .ffectad .pedeI populations II
(bIle m.,. be __ Cla)JosiCIII), boda the baped led lDitiplloa benk liles. In

.dvanllpOUllor maia.camlaa the iDtqricy or Mtditioa. ~ioft - ... llnd impacts
tbe aquatic 1CDI)'ltemlocoa.ond.ata .bou~doa:ur•.wbere approprilte.ad
campeGAtIXY adtiptioD for bDpactI to IDIny prctic::abl•. WllblD tIM same _tl!flhed IS tbe
.mallar. iIoIated or 64fDented babitIIts iDtD uuped .tc..Where alDltlptlOD beDk. ilbeing
• sinsl•l .. paoli .. CDIHIpOUl .,..".. d.... oped iacoajuDdioft with I.nd
telDrweJop_t of • ...dmd aaltiptioa rwsowatpi_I. talded .. ( Specill

... caD tid,. qecJIs' ftaancial ~ Area MaDapmIId .... Sc.te Weiland
aed plaanilll aad .a.ati"~ DOC Cooeervadaa ~I to .wy pu1iculer
pnctjceble 10 IDIDY iDdiridual ~ weCIancIl ....... 11OllabjeclMs. tbe pemlinina
propouls. Tbi. cornoJid.alioa of retOUImI .. nc:y will decMmloe. 1ft coonliaatioa with
caD IaawaI the poceadal fcc tbe dae f'8denJ naource ~. wbllther 1.1'"or
establishmellt &ad 10ac-1.emI~t or cbe but -.oulcl be COUIderedIII.
successfal mitipdoD. Ippropriaea fana ~rCDlDpensalOCym ili,.noo
(d,Watllnd IUiripdoa bukJaa propaaa. rot tmpedl oc:aunos witbin die same

may redUCII ftIISUltcory IIIICIertIiDty end _18nhed....
provide mom CDIC..tIac:r:i.. CDIII.... 1DfT 5. WedllDd nnt .. tion benb .hould
milipdCla opfICIItIIIUcieI. 1I"'~lIy be place met functional bero".
3. Tbe.s.:ooa .04(b1(l' (iuideW.i awdlts ..,. be ~ 10 olhec permitted

(CwiW.IU-l. .. deriiM .".• ...ciaad. "-- nD ea_. it mar be
"Memorudwa 01 ~~ tbe ~"IO .tlow iDcnmeDc.I dilCributioa
Determiaedoa of Miliptioa UDder che cncbtII ~ .. to the approprilte
Sectioa 404(b1t tJ CuIUlioa" (M1tiptioo .... of suc:x..tuf .-bIidunaDtor _diadf..ncrianI _1. nriIbItr miliptioD

... Iioa (awdir 10~ watland
~.., be aachc:ircu~
10 rerfec:t the wed.ad iaDctioa' aaaiaed .c •
b&ak Ii pxtiadar paW io 0-. FDI'
aaJIqIie. nao. would .. requited
...... b.Dk ia .. ,.. fully !lnl1ioaal .t the
time awdIcI_ ..... ..w..-.
6. UtBWiIbmeat0I-=fa aaitipUoa -

,bouAd be eccampalded br die dcweIopmeol

D

Our U1~t U &0 t:;GIUKkr111_ fl/rrmGI~'
..,I"clt flf'C ,__bk .11IlI:rm.of lhe ovetVll
fCOpe/CV$lof IIIr propoRd Prot«"' Thr Irrm
CCOllonlle [for "'hreh ~ rrtm "cos'" "'G~
Jubsr"urrd '" rhr flltDI N/r/ m'llh• ~
conSfn.M 10 ",dudr CVIISldrrouon of ,lor.
appl,cant's (iftGrtnni stondrn" or '",'nrmrnl.
or mariet:f ,Itore. a Cu"'110~ mqu.rv
whreh " nor nccl!'UOnlymol~al ra rlor
obrecftwrJ of ~ CAllrkilftlfS
GUlde"n_ Pre.mb.c •. .AI'em.llves".U

FH IISJJV (Oea:mber 24, .CJaOllcmpnasls
added'-
Tbcnlfore. 'hc Icvel oC .n.ly'5u required rot

d~emlln.n, which .lIenulllv~ are
prac1Ic::ablewill vat')' depending on Ihe '},pe
of project propoeed. The d~enmultion at
wlwt constitutes an unreasonable upense
should aenenlly consider whether the
prolC'CtedCIOCt i.,ut.t.nriIUy peeter th.an
the CDSt. nannelly anociated with the
poInicuiattype 0( pro;ect. Cenenlly ... the
JalpeiCDIt 01 the pcujDcI jacreues. the level
01analr-i •• bould .1., inaeue. To the
elltnt &he Corps obcaiDi iDformatton on the
COIUauoc:Llled witb the project. such
information mil)'be considered wben making
a detenninalion or what conltitutes an
ulV8UONble expense.
The pmrmble to the Cuidelinet Iiso ltatcs

lhat ··IUran "!qed .Iternatlve is
unnmonlbiy expensive to the IppUant. die
• Itemath~ it DO( .pneticIbIe .•" Guldeli...
"-nIbi ••"'&:oooal1c:FIOOft". 45 n 15343
(December 24. 11801. n-ercn, to the 81d11at
eMf iadividual laomeow1len and IAMO
businCSMIIIIUI)'E)'picaUy be ....aated with
srult proiedIwitb miDOr'impKtL tIM ucunt
of the applicaa. may .110 be • relevaat
considerafioa io det.enttiniJl& what
constitulell • prKtJc:able .ltemadve. IIg
impcmaatlo cnpb•• lze. bowever. that it i.
not I pan1cu1ar appltClDt's finandalltandln,
thit is the primary con,identiou lor
d~ennini", pnc:tic::atriliry. bul rather
chancteriSlia of tbe project aad what
c:ocutilU_ I ".uoD&ble ecpealC for tha.
prolllCU dlallftllDOlt .. Jev.ot 10
prKlic:abiliry dawmiaaUona.

4. The burden 01 JMOOl to domoucnce
compliuxe with tbe CuideliOOl r..u with
tbe applicaat: wbere iuu&icieDl iDlormatioD
is provided 10deCenniae complialKZ. dae
C;uidelines nlquite thai no petTOilbe i,tued.
40aR ZJO.12(IIUl{ivl.
S. A rnsonable. amunOQ serue IPPf'Od

in IpplY;n& cbe n!qUinmleats o(tbe
C;uidelinew' .Imnlll-malysl. it full,.
consislenl wid! aoun4 _ftroatDeatal
prolect~OQ.The ewcw.... daarty
conllOlplan! chll, ..we dilC'etioa
should btl Ipplled t.sed 011tIM allfUle ol cbe
aquilic remwce Ind poc.rGtial impacts oll
pro~ activity iD decermiAq axap"-al
witJa tbe .lIer1llLlvcs teg Such aa ap~
enC'OW'l&cseffectivr decislOomakiaa aa.d
foslers I beeterunderltaadiaa lad "nbaDCeCl
confideoOt io tbe SectiDu 404 plUplllU.
6. Thit piduc:e i,coasimml wilb tbe

FebnJary 6.1990 "MemonDdwu of"".meat Becweea dte Environmental
Proc.ecnoa ApIII:)' .Dd tt..~ of Ibe
AnDy CoatJll'lliaa dJ. o..nainatioa of
Mil.lption ueder lbe C"-t W.rt:t Ad SectioD
404tbl( tJ GWdelin ... "

-..
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not limit the responsib.lil~ ohhc Sct;,ion 404
permittee fot" saliafyinl .lIlepl requ.~rMnts
nhhe penni •.
S'aned ~23-9J·

Huberl H. WayJlnd. III.
OllV:CIOl'.Ollict:0/WeI/anti. Ckeons. and
~"olers"eds.U S £n",ro"_nto/Pro,~,on
A&I!'!I!C')' •.
Sisned ~23-93;

Mi(haeJ L. DaYIS.
Olliee 0/ 'heAssistont S«relOry0/ the"""1
IC,,,,,Wcrisl. ~portmenr 0/rMArmy.
IrA Dac. 93-22172 Filed 9-9-93; e 45 ami
.1lUIIG COOlm......

of. (onae' wriUena.,..ernenl 'e·I·.
memor.ndvm o( .,.emenl' unO", Ihe
Corps. EP.... olher ,.Iev..n, tftOUIQ .genc.c~.
and those perli., who will own. develop ..
openlle or otherwise pu1ici .... in 'he biiin~
The purpose of .he ~meDI II to eSlabiISh
clear IvideUnes for establishment and use or
Ihe miCiption bIInL" we1lancb millgahon
bank mlY liso be established tJuoURh
issuance ofa Section 404 pennil where
establishinl ~he proposed bank 'nvol~·r.s a
disc .... of dredpd or fill material ~n1C)
wlters of the United Stales. The bankm"
agreemenl or. where applicable. s~lal
conditions of Ihe pennil estlblishins the
bank should Iddreu lhe followins
considenlUons. wllae Ippcopriale;
fall.oQlion or the milla.tion bank
fbi CoIls Ind objectives for the mitiption
benl: projects:

fel IdeotifiCilion of bank sponsors Ind
pII1iciplnlS: .

(dl Development aDdmaintenance pilI\;
fel Eqlullion methodolOS)' aa:eptable to III
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assess bank suc:assln aieetinstlle project
palslnd objectives:
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trac:1i1ll awdltiaa anel clebiUQa:

(JJ Ceasraphic .... or Ippllc:abiUty.
(hi Moaltorial NqIIiremea .. ad
nsponsibUides;
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responsibilities or tIw -seadeL
7. AIIappropril"IHtbodo..,. acceptable

to III sipa&aria. sJaouJd .. &d8ll1UlecI Uld
used to ... 11&IIetIw SIICII:eIt of wMlaad
restoratioa aad cratioa efforts wlthiA the
milipdOD bank ad to identify the
approprilte SI8por dnelopmenl for iuuilll
mitiptioa credit&.A IuIJ ..... or wetJaad
fuDctioas sbould bIIaaeued. FUDcIlonl1
evaluaeiou or datimlli&ltioa buak should
pnerally be c::oacIuctec[ by • multi·
disciplinary team 1'llJlCWCltiD& iavolved
nsourm and replltary asact .. adather
:t:,ruprilte parties. The samemethodolOS)'

Id be used to deeermi_1be func:tiou
and qlues 01 both cedi .. and debits. .... 111
altern.tive. a.llu aad debi .. CIabe baed
on acres or vuiout IYPCSofwetJuds (e....
National Wetland laventory cJauesl. Final
decmninations repnlinl debitsand erecti ..
will be made by the Corps. ex acber
approcriaee permittiDl epnq. ia
COQSU .. tionwith Federal .-.rClllldCia.
e.Permie appliaatslllllY dnIw upon the

avaiilbl~ creeli .. or alhinl put)' mitiption
bank ("e .. a baal: developed adop.nr.dby
ID entity OCher thaa che penaie appliaat}.
The Section 404 permit. boweYer. awsl SlaCe
e.plicicly chic the penIIiltn rwIIIIIilUl
responsible for ~na that abc mitipcioa
requiremeats'" _1iJr.ed..
t. To eosure Ieplenforarabilily or &be

miUplioa coadiciou. UMof DIltipCioa bank
erectils must be coaditioned ia cbe Sectioa
40t permie by reCereoc:ina che bUlkinl
~l or Sectioa 40t penalt establishins
dr.. beak: however. such a pnwision should
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Criteria for Identifying Prior Converted Croplands
(PC) Converted Prior to December 23, 1985

Section 1

PART IX - CLARIFICATION FOR 'CROPPED WETLANDSD



(180-V-NFSAM, Second Ed., Amend. 6, May 1991)D
512-18

(ii) have not been abandoned, and

(iii) do not currently flood or pond seasonally.

commodity, and
(i) have been used to produce an agricultural

(4) Hydric soils that met only the water table
(saturation) criteria, if prior to December 23, 1985, they were
either drained or otherwise manipulated or had the woody vegetation
removed, and:

(2) Areas other than potholes or playas that were
manipulated prior to December 23, 1985, to make possible the
production of an agricultural commodity.

(3) Flooded and ponded areas that are less than
seasonally flooded that have been drained, diked, or otherwise
altered so that they do not flood or pond for extended periods
during the growing season.

D

.(1) Potholes or playas that have been drained to"make
possible the production of an agricultural commodity and no longer
meet the hydrology criteria or hydrophytic vegetation criteria.
Potholes and playas that were drained before December 23, 1985, by
ditches or tiles are prior converted cropland if the ditch or tile
was installed at an elevation or grade below the bottom of the
wetland sufficient to remove water so that it no longer meets
wetland hydrology criteria. These prior converted croplands are
subject to abandonment criteria.

(a) Definition. Prior converted croplands were wetlands that
were drained, dredged, filled, leveled, or otherwise manipulated
before December 23, 1985, for the purpose, or to have the effect'
of, making the production of an agricultural commodity possible.
This applies if (i) such production was not possible before the
action, (ii) an agricultural commodity has been produced (planted)
at least once before December 23, 1985, and (iii) the area has not
been abandoned. This includes the'following:•

512.15(a) (4)(iii)

[) (512.15 criteria for identifying prior converted croplands (PC)
converted prior to December 23, 1985.

Part 512 - Wetland conservation
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512-19

b(180-V-NFSAM, Second Ed., Amend. 6, May 1991)

(2) Other wetland areas that are seasonally flooded or
,ponded and were manipulated before December 23, 1985, to make
agricultural production possible, but otherwise continue to meet
wetland criteria, are not prior converted croplands. (With
maintenance considered and documented as outlined in 512.35(c) (6».

5(iv) they have not been abandoned.

(b) Areas not considered to be prior converted croplands.

(1) Potholes and playas that were manipulated prior to
December 23, 1985, but otherwise continue to meet wetland criteria
shall not be determined to be prior converted croplands. Where
potholes and playas were drained prior to December 23, 1985, to
make possible the production of an agricultural commodity by
ditches or tiles, they ~ill be determined to be prior converted
cropland if the ditch or tile was installed at an elevation or
grade below the bottom of the wetland and has removed the wetland
hydrology. These prior converted croplands are subject to
abandonment criteria.

and

(5) Areas of hydric soils that were manipulated prior
to December 23, 1985, to the extent that they did not and do not
currently meet hydrology criteria, but were never cropped, are
considered non-wetland (NW). The abandonment provision applies to
such lands, even if they have not been cropped, and they are
considered wetland if wetland criteria are met after the
appropriate period of abandonment. However, areas that meet the
wetland criteria and where crop history cannot be documented are
considered wetlands (W) and not prior converted cropland (PC).
These areas can be farmed under natural conditions if it is not
necessary to manipulate or remove additional woody veg~tation
(including stumps or brush)"after December 23, 1985.

(6) Pocosins and other similar areas are prior converted
cropland only if prior to December 23, 1985:

(i) the woody vegetation was removed,

(ii) a drainage system was installed that altered
the hydrology to the extent the Wetland criteria is no longer met,

(iii) an agricultural commodity has been produced,

S12.15(a)(S)

subpart B - Wetland Criteria



(1S0-V-NFSAM, Second Ed., Amend. 6, May 1991)
512-20D

(c) The conversion of a wetland for any purpose other than
vineyards, shrubs, fish production, trees, cranberries, roads, and
buildings is considered as converted for crop production.

(1) Wetland converted for pasture or hayland is
considered a converted wetland because it is assumed a conversion
to allow the planting of grass or legumes also would make the
production of an agricultural commodity possible.

(512.16 criteria for identifying converted Wetlands (CW+year)
after November 28, 1990.

(a) Converted wetlands after November 28, 1990, will be
determined using the criteria for converted wetlands in 512.14.

(b) Persons who convert a wetland after November 28, 1990, for
the purpose,' or to have the effect, of making possible the
production of an agricultural commodity will be ineligible for USDA
program benefits.

(ii) states, with·NTC concurrence and in
consultation with FWS, are authorized to determine locations where
extended periods will be longer than the definition above. Such
determinations will be based on the degree of ponding or flooding
required to protect seasonal wetland wildlife values. The purpose
of defining seasonally flooded or ponded areas as wetlands despite
previous manipulations (e.g., clearing woody vegetation, planting
an agricultural commodity) is to maintain remaining seasonal
wetland wildlife values.

(i) Surface water must be present for extended
periods in the growing season to qualify as seasonally flooded or
ponded. "Extended periods" is defined as the continued presence of
surface water for at least 15 consecutive days or 10 percent of the
growing season, whichever is less under average conditions (50
percent chance of occurrence using all existing precipitation
records). Growing season is defined in Hydric Soils of the United
States.

512.16(c) (1)D
Part 512 - Wetland Conservation-..
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(lSO-V-NFSAM, Second Ed., Amend. 6, May 1991)
512-21

(iv) The use of mitigation banks is permitted under
the guidelines in 512.22(a)(S) (iv).

(i) Wetlands converted as a result of a mining
permit require a wetland reclamation plan that provides for the
restoration or replacement of all wetlands converted as a result of
the mining activity.

(ii) The operator holding the surface rights will
be permitted to resume agricultural production without loss of
benefits when the wetland reclamation plan is fully applied.

(iii) The restoration or replacement of wetlands on
mined areas does not have to be located on prior converted
cropland.

(7) The following apply to wetlands converted after
November 28, 1990, by mining and other major land disturbing
activities:

(6) Construction of dugouts or other ponds in wetlands
resulting in fill being placed in a wetland, cause the area to be a
converted wetland if effects are not minimal.

(5) Construction of outlets through wetlands in order to
maintain prior converted"cropland, farmed wetlands, and farmed
wetlands pasture causes the wetland to become a converted wetland
if effects are not minimal.

,
(4) Clear cutting when stems and stumps are r~moved

prior to replantinq trees requires prior approval as outlined in
512.17.

(3) The removal of brush and stems from wet areas that
have not been maintained in the past 5 years, making it possib~e to
plant grasses or legumes, causes the area to be a converted
wetland if the actions are not minimal effect.

(2) If trees and stems are removed only in part, but
grasses and/or legumes are planted, the area is considered a
converted wetland unless the planting is approved in advance by
sese

512.16(C) (2)

Subpart B - Wetland criteria



(1BO-V-NFSAM, Second Ed., Amend. 6, May 1991)D
512-22

(1) Persons who plan to do maintenance on hay1and,
pasture, or other wetlands that will not lead to a land use change
must also get prior approval under this section by indicating
intent on an AO-1026. •

(a) Persons who plan to convert a wetland for purposes other
than production of an agricultural commodity or forage crops must
have such plans approved before the conversion takes place. The
plan must be approved by the SCS in consultation with FWS. Any
person who converts a wetland is considered to have converted the
wetland for agricultural production unless the person got prior
approval for conversion. Persons'must indicate on the AD-1026 that
a wetland will be converted for non-agricultural use. The wetland
will be labeled nCWNAn exempted converted wetlands,'
non-agricultural use.

(512.17 criteria for converted wetlands for non-agricultural
purposes (CWNA).

(9) Manipulation of a wet area that makes production of an
agricultural commodity possible will cause the area to become a
converted wetland.

ef) Wetlands converted after November 28, 1990, will be
labeled CW plus the year in which the conversion took place or was
found.

(e) All converted wetlands that were not PC on December 23,
1985, and that~re found after November 28, 1990, on farms enrolled
in USDA programs for which an AD-1026 is signed, will be presumed
to have been converted after November 28, 1990, and therefore must
be restored in order for the persdn to regain eligibility for USDA
program benefits. The person will be issued a determination of
CW+year, which the·person may appeal. Request ASCS to provide an
ASCS-569 form, SCS Report of Conservation Compliance for Spotcheck
Purposes. SCS will consider changing the CW+year determination if
the person can document that the wetland was converted prior to
November 28, 1990. If the area has been planted to an agricultural
commodity, or the person provided incorrect information, inform
ASCS.

(d) The person will remain ineligible for all programs and all
lands which the person has an interest, for that year forward, if
the land is not ~estored. Any other person will become ineligible
in any year in which the person plants an agricultural commodity or
forage crop on the land.

S12.17(a) (1)

D

Part 512 - wetland Conservation
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(180-V-NFSAM, Second Ed., Amend. 6, May 1991)
512-23

(4) The DC will siqn the plan.

<512.18 criteria for Converted Wetland Technical Error (CWTE)

Incorrect wetland determinations made by SCS officials will be
corrected any time such incorrect determinations become known. The
new determinations become effective when made; however, no person
shall be adversely affected by actions based on a prior
-determination. Promptly notify the land owner of the corrected
determination.

(3) Have the person sign the plan and inform them that
not following the plan will cause the area to become a converted
wetland and be in violation of the FSA provision.

(2) The DC will review the plan and note any additional
conditions for the conversion.

(1) The plan must include present condition, planned
alterations to the wetland, planned land use, date of conversion,
date the plan will be fully implemented, and the planned cover for
subject area.

(3) Before approving a plan, scs will advise th~ p~rson
that 404 or other wetland-related permits may be required.

(4) scs will conduct an annual review of all wetlands
that are converted for non-agricultural use, until the planned use
is installed •. At any time that the plans are no~ being followed,
or a hay, pasture or agricultural commodity is planted on the area,
the area will be changed to a converted wetland and will be.in
violation of the wetland provisions.

(b) Persons who plan to convert wetlands for non-agricultural
uses must check yes to appropriate question on form AD-I026 and
must submi~ a plan to SCS for approval before converting the
wetland.

(2) For purposes of this section, agricultural
production includes the planting of any crop, hay, or pasture.
Fruit trees, trees, vineyards, shrubs, fish production, and
cranberries are not considered agricultural production if the
conversion follows an approved plan.

512.17 (a) (2)

Subpart B - Wetland criteria



(180-V-NFSAM, Second Ed., Amend. 6, May 1991)
512-24D

(g) If an agricultural commodity is planted or the action
related to the conversion of a wetland takes place after SCS
informs the person of the error, or if the person knew or should
have known that the determination was in error, no exemption is
allowed.

efl If a substantial investment was made to convert the
wetland, label the area "CWTE" (converted wetland technical error),
and permit the person to plant agricultural commodities and
maintain existing drainage in the future. Any additional
conversion of the area would result in a loss of benefits unless
the. action were determined to be minimal.

(e) If a small investment was made to convert the area, the
person shall not be considered in violation for past actions, but
will not be permitted to plant agricultural commodities on the area
in the future unless the wetland is restored.

Cd) The state conservationist must approve relief granted for
actions taken because of incorrect determinations by ses in .
conSUltation with FWS. The documentation provided by the field
office and reviewed by the area office must include a reviewable
record, consisting of:

- Data supporting incorrect information provided to person.
- Date conversion was started.
- Date conversion was completed.
- Total cost of conversion.
- Total amount spent on conversion as of date correct

determination was provided to a person.
- Explanation of the events and circumstances leading to the

error.
- Statement of actions taken to correct the error and prevent

reoccurrences.
- Documentation of FWS consultation.

(c) If wetlands have been converted as the result of good
faith reliance upon misinformation from ses or if conversion has
commenced before the person receives the corrected determination,
the person shall be granted relief for the actions taken based on
the incorrect determination. Any further conversion activities
would result in a loss of benefits unless the action were
determined to have minimal effect.

(a) If the person has taken no actions to convert the wetland,
label the area wetland and all USDA policies apply.

(b) Obvious wetlands will not be exempt.

512.18(g)

Part 512 - wetland Conservation
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512-25 b
ClSO-V-NFSAM, Second Ed., Amend. 6, May 1991)

•

(2) A person may provide a written declaration of a
decision to cease cropping, management, or maintenance operations
and allow the land to revert from cropland, farmed wetland, or
farmed pasture or hayland wetland to natural wetland. Indicating

(1) cropping means the use of the area for the
production of an agricultural commodity, but also includes the use
of the area for aquaculture, grasses, or legumes, or pasture
production in a commonly used rotation related to the production of
an agricultural commodity. Management or maintenance means
carrying out those operations that support the production of the
agricultural commodity, hay, or pasture.

(a) Abandonment is the cessation of cropping, management, or
maintenance operations on prior converted cropland (PC), farmed
wetland (FW), or farmed wetland pasture or hayland (FWP). If
cropping, management, or maintenance operations have ceased for 5
successive years, prior converted cropland, farmed wetland, or
pasture or hayland wetlands are considered abandoned if wetland &
criteria are present, unless it is shown that there was no intent
to abandon: however, if there is no crop production for 5
successive years, the land is abandoned if it meets wetland
criteria.

(k) E~ch state conservationist must report quarterly to the·
Director, Conservation Planning Division, the cumulative number of
CWTE exemptions granted as of that quarter and the number of acres
converted due to technical error. Reports are due April 15,
July 15, October 15, and January 15; .negative reports are required.

<512.19 criteria for abandonment.

(i) Inform the producer that section 404 permits and other
federal, state, and local permits may still be required.

(j) within 15 days after the state conservationist decides
that misinformation was provided, forward the entire reviewable
record to the Director, Conserv~tion P.lanning Division;._

(h) FWS must be consulted on all misinformation
determinations.

co512.1S(h)

Subpart B - wetland criteria



(180-V-NFSAM, Second Ed., Amend. 6, May 1991)
[J 512-26

(1) the farmed pasture or hayland wetland has not been
used~ managed, or maintained, and has not been harvested (hayed,
cropped or grazed) at least once in the preceding 5-year period;
and

(3) the person indicates an intent to abandon. However,
after 5 successive years of no crop production or participation in
USDA set-aside or similar programs, the area is automatically
considered abandoned regardless of intent. The farmer may request
a reconsideration or appeal of the wetland determination based on
the inability of the farmer to maintain production on the area due
to circumstances beyond the farmer's control, such as where
production on the area has been abandoned and not used as set-aside
due to lack of maintenance of a related drainage facility by the
drainage district or county. Using the information provided by the
farmer, with the concurrence of the Fish and Wildlife Service
(FWS), the DC may determine that the presumption of abandonment has
been rebutted by this showing of an intention not to abandon.

(c) Farmed wetland pasture or hayland (FWP) is considered
abandoned if wetland criteria are met, and

[)

(2) it was not enrolled in a USDA set-aside or similar
program of conserving use or wetland restoration approved by FWS or
a state wildlife agency. However, if it is clear that the are~ was
not farmable for the preceding S-year period and was not farmable
at the time it desiqnated as set-aside, the area is considered
wetland (W). The DC will request ASCS to determine whether the
land was eligible for set-aside when it was designated, and ASCS
will document its determination. The DC should inform ASCS, the
farmer, and the state conservationist, through appropriate
channels, that the area is now determined to be wetland due to
abandonment of crop production, or

'.
(1) the prior converted cropland or farmed wetland has,

not been planted to an agricultural commodity for 5 successive
years: and

(b) A prior converted cropland (PC) or farmed wetland (FW) is
considered abandoned if wetland criteria are met, and

an intent to sell or develop land for non-agricultural uses does
not constitute an intent to abandon, without a written declaration •.

512.19(c) (1)D
Part 512 - Wetland Conservation
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(lBO-V-~FSAM, Second Ed., Amend. 6, May 1991)
512-27

Cd) Primr converted croplands, farmed wetlands and pasture and
hayland wetlands that SCS determines are abandoned and reverted to
wetlands are classified as wetland and all wetland provisions
apply_ For lands that have been abandoned and meet wetland
criteria the district conservationist will change designation~ to
wetlands C~) upon becoming aware that such conditions exist.
Persons may produce agricultural commodities on abandoned wetland
only if water regimes are Aot altered or woody vegetation removed.

met.
the requirements of 512.19 (b) (2) or (3) are also Co(2)

S12.19(c) (2)

Subpart B - Wetland Criteria



D

Regulatory Guidance Letter No. 90-7
Clarification of the Phrase

"Normal Circumstances" as it Pertains to Cropped
Wetlands

Section 2

PART IX - CLARIFICATION FOR 'CROPPED WETLANDS'D
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While "normal circumstances" has not been defined by regulation,
the Corps previously provided guidance on this subject in two
expired IInormalcircumstances" RGLa (RGLs82-2 and 86-9). These
RGts did not specifically deal with the issue ot wetland
conversion for purpose of crop product~on~

3. Wben the Corps adopted the Federal Manual for Identifying and
Delill·,Atinq JurisdictiRDll wetlMds (ManUAl) on 10 January 1989,
the Corps chose to define "normal circumstances" in a manner
consistent with the definition used by the Soil Conservation
Service (SCS) in its administration of the Swampbuster provisions
of the Food Security Act of 1985 (FSA). Both the SCS and the
'Manual interpret "normal circumstances" as the soil and
bydrologic conditions that are normally present, without regard
to whether the vegetation has been removed [7 CFR 12.31(b)(2)(i)]
[Manual page 71]. •

1. The purpose of this regulatory guidance letter (RGL) is to
clarify the concept of "normal circumstances" as currently used
in the Army Corps of Engineers definition of wetlands (33 CFR
328.3(b», with respect to cropped wetlands.

2. Since 1977, the Corps and the Environmental Protection Agency
(EPA) bave defined wetlands as:

"areas that are inundated or saturated DY surface or
groundwater at a frequency and duration sufficient to
support, and that under normal circmm'tances do support, a
prevalence of vegetation typically adapted for life in
saturated soil conditions•••" (33 CFR 328.3(b» (emphasis
added)•

SUBJECT: Clarification of the Phrase "Normal Circumstances" as
it pertains to cropped Wetlands.

CECW-OR

Expires 31 DEC SDale 26 SEP 90No. 90-7

US Army Corps
ot Engineers
Office. Chiel o' EngIneers

D
Regulatory
Guidance Lett.

-
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CECW-OR
SUB.1ECT: Clarification of the Phrase "Normal Circumstances" as
it pertains to Cropped wetlands C
4. The primary consideration in determining whether a disturb~
area qualifies as a section 404 wetland under "normal
circumstances" inVOlves an evaluation of the extent and relative
permanence of the physical alteration of wetlands hydrology and
hydrophytic vegetation. In addition, consideration is given to
the purpose and cause of the pbysical alterations to hydrology
and vegetation. For example, we have always maintained that
areas wbere individuals have destroyed bydrophytic vegetation in
an attempt to eliminate the regulatory requirements of section
404 remain part or the overall aquatic system, and ~ subject to
requlation under seotion 404. In such a case, where the Corps
can determine or reasonably infer that the purpose of the.
physical disturbance to bydrophytic vegetation was to avoid
regulation, the Corps will continue to assert section 404
jurisdiction.

S. The following guidance is provided regarding how the concept
of I·normal circumstances" applies to areas that are in
agricultural crop production:

a. "Prior converted cropland If is defined by the SCS
(Section 512.15 ot the National Food Security Act
Manual, Auqust 1988) as wetlands Which were both
manipulated (drained or otherwise physically altered b
remove excess water from the land) and cropped before
23 December 1985, to the extent that they no longer
exhibit important wetland values. Specifically, prio
converted cropland is inundated for no more than 14
consecutive days during the growing season. Prior
converted cropland generally does not include pothole
or playa wetlands. In addition, wetlands that are
seasonally tlooded or ponded tor 15 or more consecutive
days during the growing season are not considered prior
converted cropland.

b. "Farmed wetlands" are wetlands which were both
manipulated and cropped before 23 December
1985, but which continue to exhibit important
wetland values. Specifically, farmed
wetlands include cropped potholes, playas,
and areas with 15 or more consecutive days
(or 10 percent of the qrowing season,
Whichever is less) of inundation during the
growing season.
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d. In contrast to "farmed wetlands", "prior converted
croplands" generally have been subject to such
extensive and relatively permanent physical
hydrological modifications and alteration ot
hydrophytic vegetation that the resultant cropland
constitutes the "normal circumstances" for purposes of
section 404 jurisdiction. consequently, the -normal
circumstances" of prior converted croplands generally
do not support a "prevalence of hycSropbyticveqstation"
and as such are not-subject to regulation under sectio~
404. In addition, our experience and professional
judgment lead us to conclude that because ot the
magnitude of hydrological alterations that-have most
often occurred on prior converted cropland, such
cropland meets, minimally if at all, the Manual's
hydrology criteria.

e. If prior converted cropland is abandoned (512.17
National Food Security Act Manual as amended, June
1990) and wetland conditions return, then the area will
be subject to requlation under section 404. An area
will be considered abandoned if for five consecutive
years there bas bean no croppinq, management or
maintenance activities related to agricultural
production. In this case, positive indicators of all
mandatory wetlands criteria, including hydropbytic
vegetation, must be observed.

t. For the purposes of section 404, the final
determination of whether an area is a wetland
under normal circumstances will be made pursuant
to tbe 19 January 1989 Army/EPA Memorandum of
Agreement on qeoqraphic:jurisdiction. For those

c. The definition of "normal circumstances" found at page
71 of the Manual is based upon the premise that for
certain altared wetlands, even thougb the vegetation
has been removed by cropping, the basic soil and
hydrological characteristics remain to the extent that
hydrophytic vegetation would return if the cropping
ceased. This'as.~ption i. valid for "farmed wetlands'
and as such these areas ~ subject to regulation undel
section 404.

CECW-OR
SUBJECT: Clarification of the Phrase "Normal Circumstances" as
it pertains to Cropped Wetlands
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~~'KEU
Maj or Gearal,
Director ot eivi

FOR THE COMMANDER:

cropped areas that have previously been
designated as ·prior converted cropland" or
"farmed wetland" by the SCS, the Corps will
rely upon such a designation to the extent
possible. For those cropped areas that have
not been designated "prior converted
cropland" or "farmed wetland" by the SCS, the,
Corps will consult with SCS staff and make
appropriate USe ot ses data in making a
determination ot ·normal circumstances" tor
section 404 purPoses. Although every effort
should be made at the field level to resolve
Corps/SCS ditferences in opinion on the
prop.r designation of cropped wetlands, the
Corps will make the final determination of
section 404 jurisdiction. However, in order
to IIOnitor implementation ot this RGL, cases
where the Corps and SCS tail to aqree on
designation of prior converted cropland or
farmed wetlands should be documented and a
copy of the documentation torwarded to CECW-
OR.

6. This policy is applicable to section 404 ot the Clean water
Act only. c-
7. This guidance expires 31 December 1993 unless sooner rev<=J
or rescin4ed.

co
CECW-OR
SUBJ"ECT: clarification of the Phrase "Normal Circumstances" as
it pertains to Cropped Wetlands
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Policy of the Clinton Administration with respect to
Cropped Wetlands

Section 3

PART IX - CLARIFICATION FOR 'CROPPED WETLANDS'
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The AdministratiOD bas identified a Dumber of actions thaf CID be taken to reduce the
impad of these two wetlands protcdion programs on American agriculture. At the bean
of this effort is a commitment on theparr of all Federal agencies involved to work closely
and cooperatively 10 coordinate thcir work under these two statufr.c: e" .... " :--:---
efficicocv. mioimi7" Allft"-.~ 'our eommitlllCDt to poted aDd restore Ihe NalJOD's
1bc following initiatives dcm c. _t"J~ on the (ami commUDity:
wetlands and eUmiDateusmcccssary 1DIr--

• EPA and the CoIpS have jUSl amlplct~ •
.. Prior ConvertedCropllln4 ~ellllJ]dllg. that a estimated 53 mDIiODacres of poor
IUlcmaldng which assures Amcn~ farmcrs 'ODUDder Sccdou 404 of dlc aeanWater
converted aopland will DOC be subjcd to=!: 10 aoplaDds prior to the passage of the

These laDds WCI'C converted from SwD.mpbastcr prosr..m, and DO loDger
~ Security Ad of 19~, ~bicb cstabl~ ~ is also recommending Ihal CoD~
exhibit wetlands charadcriSUcs•~=of theUnited·StattS- ~ ~~J
iDcIudc inthe acan Water Al:J • :.,..;Micdon.arca5 ddc:nDiDcd to be pnor gmv~~
excludes from Oc:an Water Ad J....- .

cropland.

Administration PosfUon; The Administtadon rcc:opizcs the valuable contnbutiOD of
agricultural producers to the NatiOD's economy and more scucraUy 10 lIIeAmericau way
of lifc. We also appreciate the c:haIICDJCS faced by WmClS as they by to comply with
wetlands regulations. as wcU IS other' coviromnCDta1 ~cots. affecting fum
opcntions. As a result, the AcfmiDistra60n is commined Eo CDSUriDgthat Federalwetllnds
prognaDS do Dot place UDDeccssal)' J'C5IrictiODSor burdcDs on fumCIS and Other
landowners. while providing DCCCSSII)' covironmCDtaI afcguanis.

Issue DellaJdoa: Two Federal statutes regulate catain -,~tics in wctIauds Oil agriadtural
1aDds. The FOod Security Act Wetlands Conservation pmrision. which is bown as the
Swampbustcr program, is administered by~tbe Son~Couscrvation ScMcc (SCS) of the U.s.
Dcpartmmt of AgrlCt}1turc, in consultation with the FIShadWDdlife Scm~ of the Department
of the IDtcrior. The Oem Water Ad Section 404 pmgraDl is. administered joindy by the
DcpartmCDt of the Army ad the EDviroDmCDtaI. ProtectiOD Agency. Amcricm fumelS have at
times bccu subjected to Deedless duplication and frustrating,iDcoDsistcncy in the implementatiOD
of these two statutes.

C. AGRICULTURE

Excerpt from ·Protecting America's Wetlands·

Policy of the Clinton Administration with Respect to Cropped Wetlands-_

D



Yes. OU~restoration efforts will help ensu.re that ~edands existing prior 10 theb
flood wall be protected. Landowners wall be grven opportunities to restore
wedands converted to agricultural uses if interest exist and funds arc available..

A.

046 Will fanos impacted by the 1993 Midwest flood be given an opportunity to
participate in wetland restoration?

Q45 Will the Wetland Reserve Program continue 10 be supported?

, A. Yes, the 1994Agriculture Appropriations Billwill provide up to 75,000 additional
acres and willmore than double the number of stares participating. Congress wiD
be asked to expand the program in die 1995 Farm Bill. .~

A. Yes. A Nationwide Genen! Permit will be proposed to authorize the discharge
of dredged or fill associated with these actions.

Q44 Will SCS's -minimal effects- and -frequently cropped with mitigation
detenninations be accepted under Section 4041

Yes, the same areas excluded under Swampbuster will continue to be excluded
under the Clean Water Act.

Will nonnaJ on-going fanning, anching, and silvicultural activities continue tober~
exempted under Section 404(1)1 . 0
Yes, the existing exemptions in Section 404(t) are not changed.A.

Q43

A.

Q42 Are prior converted croplands excluded from Clean Water Act jurisdiction?

Q41 Will frequently cropped farmed wetlands be subject to Federal jurisdiction under
Swampbuster and the Clean Water Act? - .

A. Yes, wetlands with a cropping history are nonet4e1essstill wetI8.ndsand many have
high functions and valu~. Cropping history alone is not an adequate determinant
of functions or jurisdictions. Landowners will be allowed to maintain but not
increase the scope of any drainage systems in place prior to December '23, 1985,
on fanned wetlands. Fanners will be able to rely on SCS's farmed wedand
detenninations for both Swampbuster and the Clean Water Act.

Prior converted croplands were wedands that were drained, dredged, fillcd.C
leveled or otherwise manipulated before December 23, 1985, for the purpose and _
having the effect of making the production of an agriculture commodity possible.O
This applies to areas where commodities were produced prior to 1985 and the area
has not been abandoned.

A.

What is a prior converted cropland?Q40

- .... _ .._--- .----- -
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Excerpts From Section 404(f){1) & (2) Exemptions 40
CFR 232.3 "Actlvltles Not Requiring Permits"

Section 1

PART X - SECTION 404(f) EXEMPTIONS TO AGRICULTURAL
ACTIVITIESD



(II)(A) To fall under this exemption,the activitiesmust be part of an established
(Le. on-going)farming,silviculture.or ranchingoperation.

(1)(1)Normal farming.silviculture.and ranchingactivitiessuch as plowing,seeding,
cultivating. minor drainage. and harvesting for the production of food, fiber and
forest products or upland soil and water conservation practices. as defined in
paragraph(d) of this section.

(c) The following activities are exempt from Section 404 permitting requirements
except as specifiedin paragraphs(a) and (b) of this section:

[Note. For example, a permit will be required for the conversion of a cypress
swamp to some other use. or the conversion of a wetland from silviculture to
agricultureuse when there is a dischargeof fill material into waters of the U.S. In
conjunction with construction of dikes. drainage ditches, or other works or
structuresused to effect such conversion.A conversionof Section 404 wetland to
a non wetland is a change in use on an area of waters of the U.S. A discharge
which elevatesthe bottomof waters of the U.S. without converting it to dry land
does not thereby reduce the reach of, but may aJterthe flow and circulation of
waters of the U.S.]

Where the proposeddischargewill result in significantdiscemable alterationsof flow
or circulation.the presumptionis that flow or circulation may be impaired by such
alteration.

(b) Any discharge of dredged or fill material into waters of the United States
incidental to any of the activitieslisted in (C) of this section must have a permit if it
is part of an activity whose purposeis to convert an area of waters of the U.S. into
a use to which it was not previously subject, where the flow and circulation of
waters of the U.S. may be impairedor the reachof such waters reduced.

(a) Dischargeof dredgedor fill materialwhich contains a toxic pollutant listed under
Section 307 is subject to toxic effluent standards and shall require a Section 404
permit.

EXCERPTS FROM SECTION 404 (f) (1) & (2) EXEMPTIONS

40 CFR 232.3 - "ACTIVITIES NOT REQUIRING PERMITS"
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(3) Minor Drainage in waters of the United States is limited to drainage within
areas that are part of an established farming or silvicultureoperation. It does not
includedrainageassociatedwith the immediateor gradualconversionof a wetland

(2) Harvestingmeans physical measures employed directly upon farm, forest. or
•ranch crops within establishedagricultural or silviculturallands to bring about their
removal from farm, forest, or ranch land. but does not include the constructionof
farm, forest. or ranch roads.

(1) Cultivating means physical methods of soil treatment employed within
established farming, ranching, and silviculture lands on farm, ranch, or forest
crops to aid and improve their growth, quality, or yield.

(d) For the purposeof paragraph (c)(1) of this section, cultivating, harvesting,minor
drainage,plowingand seedingare defined as follows:

(6) Construction or maintenance of farm roads, forest roads, or temporary C.....
roads...when constructed in accordance with BMP's and flow" chemical. and
biological characteristics of waters are not impaired and reach of waters not 0
reduced...

co

(5) Any activity with respect to which a State has an approved program under
Section208(b)(4) of the Act•..

(4) Constructionof temporary sedimentation basins on a construction site which
does not includeplacementof fill materials into waters of the UnitedStates...

(3) Constructionor maintenanceof farm or stock ponds or irrigationditchesor the
maintenance(but not construction)of drainage ditches...

(2) Maintenance...of currentlyserviceablestructures such as dikes, dams,'levees...

(8) Activitieswhich bring an area into farming. silviculture. or ranchinguse are
not part of an established operation. An operation ceases to be established
when the area in which it was conducted has been converted to another use or
has lain idle so long that modificationsto the hydrologicalregimeare necessary
to resume operation. If an activity takes place outside the waters of the United
States. or if it does not involve a discharge. it does not need a Section 404
permit whether or not it was part of an established farming, silviculture or
ranchingoperation.



(e) Federal projects which qualify under the criteria contained in Section 404(r) of
the Act are exempt from Section 404 permit requirements,but may be subject to
other State or Federalrequirements.

(4) Plowingmeansall forms of primary tillage...used on farm forest, or ranch land
for the breaking up, cutting, turning over, or stirring of soil to prepare it for the
planting of crops. Plowingdoes not includethe redistributionof soil, rock, sand, or
other surficial materials in a manner which changes any area of waters of the
United States to dryland. For example...

(5) Seeding means the sowing of seed and placement of seedlings to produce
farm, ranch, or forest crops and includesplacement of soil in beds for seedlings
on establishedfarm and forest lands..

to a non-wetland,... or conversion from one wetland use to another (for example
silvicultureto farming).

In addition, minor drainage does not include the constructionof canal, ditch, or
other waterway which drains or otherwise significantly modifies a stream, lake,
swamp, bog, or any other wetland or aquatic area constituting waters of the
United States. Any dischargeof dredged or fill material into waters of the United
States incidental to the constructionof any such structure or waterway requiresa
permit.

D

D
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Draft EPA Region IV Guidance on
Agriculture and Silviculture Exemptions

Section 2

PART X - SECTION 404(f) EXEMPTIONS TO AGRICULTURAL
ACTIVITIES



•On-going activities are events which are included in a managementplan for a
property and are currently being performed on that property. They are activities
which are part of a conventionalrotationalcycle for that property.
On-going activities on a wetland site might change the biological compositionof
that site; such activities are exempt provided that the activities meet conditions2
(a) through (d) given above. Any activity which results in the conversion of a
wetland site to an uplandsite is not exempt since it does not meet condition2(d)
given above.

3. WHAT IS AN ON·GOING FARMING, SILVICULTURE, OR RANCHING
OPERATION?

d. Is not part of an activity whose purpose is to convert an area of waters of
the United States into a use to which it was not previously subject, where the
flow or circulationof waters of the United States may be impairedor the reach
of waters reduced.

A filling activity is exempt if the dischargemeets the following conditions:

a. Is a normal farming. silviculture, or ranching activity such as seeding,
cultivating,minor drainage.or harvesting;and

b. Is part of an established (ie. on-going) farming. silviculture. or ranching
operation: and

c. Does not contain any toxic pollutant listed under Section 307 of the Clean
WaterAct; and

2. WHAT DISCHARGESARE EXEMPTEDOR OTHERWISENOT SUBJECT TO
REGULATIONUNDERSECTION404?

A Section404 permit is required for the discharge of dredged or fill material into
waters of the United States. Certain~dischargesare permitted under Nationwide
Permits (44 CFR 330); other dischargesmay be authorizedon a regionalbasis. If
a dischargeis not exemptor permittedunder a nationwidepermit, an individualor
regionalSection404 permitwill be required.

AGRICULTURE AND SILVICULTURE EXEMPTIONS

1. WHAT ACTIVITIES ARE REGULATED UNDER SECTION 404 OF "THE
CLEAN WATER ACT?

DRAFT EPA REGION IV GUIDANCE OND
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No. A conversionis not exempt if it brings an area of waters of the UnitedStates
into a ,use to which it was not previously subject, where the flow or circulationof
waters may be impaired or the reach of waters reduced.Although the biological
conversion is not a change in use since the land is still used for silviculture,the
conversion is not exempt if adivities which are used to clear, prepare or plant the
site result in an impairmentof flow or circulationor reductionof reach of waters.

Thus. althoughan activity may be on-going (see condition2a above) it is exempt
only if it meets conditions 2 (b-d), given above. If biological conversion is
accompanied by a hydrological change at the site which results in the site no
longer being able to be classifieda wetland, then an area of waters of the United

• States will have been converted into a use to which it was not previouslysubject
since a conversionof a wetlandto an uplandwill have taken place. Conversionof
wetlands to uplands are never exempt, even for on-going adivities using normal
practices. .

Yes, provided certain conditions are met. A biological conversion can be part of
an on-going silviculturalactivity. The conversionof a diverse forestedwetlandto a
monotypic stand of pines is a conversion of community types. However, this
conversion is a normal silvicultural activity and could be part of the management
plan for a particularpiece of property. The property is in silvicultural usagebefore
and after the clearingand planting and thus, no change in use will haveoccurred.

7. IS THE CONVERSIONOF A FORESTEDWETLAND TO A PLANTED PINE S
PLANTATION ALWAYS EXEMPT IF THE CONVERSION IS PART OF AN
ON-GOINGSILVICULTURAL ACnVITY?

6. CAN THE CONVERSIONOF A FORESTEDWETLANDTO A PLANTEDPINE
PLANTATIONBE PART OF AN ON-GOINGSILVICULTUREACTIVITY?

When a property changes ownership and the new owner continues the
managementplan of the former owner and the activities of that plan were exempt.
the adivities of the new owner are part of the on-going operation and are' also
exempt. If the new owner changes the managementplant for that property and
the new activity results in a conversion of waters into a use to which it was not
previously subject. the activity does not meet condition 2(d) (given above) and is
not exempt. .

An operation ceases to be on-going when the area on which it was conducted 0
has been converted to another use or has lain idle for so long that hydrological
modificationsare necessaryto resume operations. 0

5. HOW DOESA CHANGE IN OWNERSHIPAFFECT ON-GOINGAcnVITIES?

4. WHEN DOES AN OPERAnON CEASE TO BE ON-GOING?



Many normal silviculturalactivities result in rutting or piling of dirt. These activities
are not exempt if the change in elevation is permanent and results in a
permanent alterationof soils or vegetationor hydrologywhich is significant enough
to result in the conversion of a wetland site to an upland. If the activities are

12. WOULD ANY CHANGE IN ELEVATION OF A WETLAND SITE RESULT IN
THE IMPAIRMENTOF FLOW OR CIRCULATIONOR REDUCTIONIN REACH
OF WATERSOF THE UNITEDSTATES? •

b. The beddingdoes not impair the flow or circulationor reduce the extent of
each of waters of the UnitedStates.

a. It is performedon a property that is part of an on-going silvicultural activity;
and

Bedding is a normal silviculturaJ activity and is exempt from permitting
requirementsif:

11. IS BEDDING A NORMAL SILVICULTURAL ACTIVITY WHICH IS EXEMPT
FROM PERMITTINGREQUIREMENTS?

Bedding is part of site preparation in silvicultural operations. Beds are mounds
which are constructed from surroundingsoil resulting in adjacent and alternating
moundsand furrows.Pine trees planted on preparedbeds generallyexhibit better
survival and growth than seedlings planted on wet sites which have not been
bedded.

10. WHAT IS BEDDING?

No. Any discharge is exempt if it does not result in the change in classificationof
a site from a wetland to a non wetland area. A discharge which elevates the
bottom of waters of the United States, without converting it to dry land, does not
reduce the reach of waters, but may alter flow or circulation of waters and
therefore may be subject to permitting requirements.

9. MUST A DISCHARGE RESULT IN THE IMPAIRMENT OF FLOW OR
CIRCULATIONAND REDUCETHE REACH OF WATERS IN ORDERTO BE
REGULATED?

If filling activities. includingnormal silviculture.agriculture.or ranchingactivities.on
any wetland site. includingsites which have on-going activities, would result in a
change in hydrology.soil characteristics.and/or plant communitystructure so that
the area can no longer be classified as a wetland, the filling activities are not
exempt. Activities which result in a conversion of wetlands to uplands are not
exempt.

S. WHAT IS THE TEST USED TO DETERMINE WHETHER FLOW OR
CIRCULATION OF WATERS HAVE BEEN IMPAIRED OR REACH OF
WATERS HAVE BEEN REDUCED?

D

D

D
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b. The proposedactivity is part of a managementplan which was preparedfor
the property and the activity is consistent with the normal rotation cycle of that
plan.

The attached Flow Diagramsare provided to help understandthe decisionprocess
in evaluationagricultureand silviculture activities.

A property owner must demonstratethat activities on his land will not:

a. Result in the conversion of an existing wetland to an upland by bringinga
wetland area into a use which it did not previously serve, where the flow or
circulationof waters of the United States is impairedor the reach reduced;and,

15. IN SUMMARY, WHAT MUST A PROPERTY OWNER DEMONSTRATEIN
ORDERTO QUAUFY FOR THE AGRICULTURE,SILVICULTURE,RANCHING
EXEMPTIONS?

Road construction is exempt only if construction and maintenance is in
accordance with best management practices which assure that flow. circulation,
chemical and biological characteristics of waters of the United States are not
impaired. that the reach of waters is not reduced, and that any adverse effect on
the aquatic environmentwill otherwise be minimized.

14. IS THE CONSTRUCTIONOF A··FARM OR FOREST ROAD AN EXEMPT
ACTIVITY?

Ditching is a normal silvicultural activity and is exempt if it is minor and is part of
an on-going operation. Minor ditching does not include drainage associatedwith
the immediateor gradual conversion of a wetland to a non wetland. It does not
include construction of any structure or waterway which drains or significantly
modifies a stream. lake. swamp. bog, or any other wetland or aquatic,area
constitutingwaters of the United States.

13. IS DITCHINGAN EXEMPTACTIVITY? co
temporary and/or minor so that the site can still be classified a wetland, then no
impairment or reduction of hydrology has occurred.
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Exempt trom permi t t ingrequ(red

yes no

permit is required Will the discharge result in a
convers ion ot use, where t low or
circulation or waters are
impaired or reach reduced?

yes

Does the di scharge can ta in
a toxic pollutant?

permit is required

no

Is tbe activity part ot
an on-going operation?

yesno

permi t is

Is the activity a
normal practice?

No permit requir.ed

Will the activity result in a
discharge ot dredged or till

material into waters ot the U.S.?

\yes
\

/
no

/

DECISION PROCESS TO EVALUATE ACTIVITIES
FOR EXEMPTIONS UNDER SECTION 404(C)D
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no

le~e"Pll
yes

Will new activity result in a
change in reach or impairment
ot flow?

no

exempt
(ongoing)

no

Does current owner have
same management scheme as
prevIous owner?

Does owner wish to
change management plan?

Has property changed ownership? .

co

noes

exempt
(on going)

not exempt

Was previous management
plan exempt?

yes

Inot exempt]

/no
/

Has property been managed tor
agriculture or silviculture?

\yes

DECISION PROCESS TO EVALUATE EXEMPTIONS
WHEN OWNER CHANGES MANAGEMENT PLAN FOR PROPERTY

OR PROPERTY CHANGES OWNERSHIP
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Letter of Clarification on the Application of the
Section 404(f) Exemptions to Agricultural Activities

Section 3

PART X - SECTION 404(f) EXEMPTIONS TO AGRICULTURAL
ACTIVITIES

D



DISTRIBUTION
(SEE PG. 2 , 3)D

44'..(J/ _
J.1.i....... :f-Io' KELLY

~~~" or General, USA
Director of Civil Works

Encla

1. Enclosed is a Memorandum for the Field that waa jointly
prepared by the Environmental Pr~tection Agency (EPA) in
conjunction with the Army Corps of Engineers and the Aa.1.tant
Secretary of the Army (Civil Works). ·Tbis~memorandum provides
'c1arification on the Corps and EPA administration of the section
404 program for areas subject to active agriculture and clarifiea
the section 404 requirements for conversion at existing unfarmed
wetlands to agriculture (i.e., wetlands that are not now subject
to active agrioultural production).

2. This memorandum was prepared in response to misunderatandinq
and concern expres8ed by Congres8iona1 interests and the public
reqarding application of the section 404 program to agriculture.
We believe that the clarification in this memorandum confirms the
manner in which the districts have generally treated agricultural
activities in the past.

3. In addition to providin9 clarification to the tield ottices
of the Corps and EPA, this memorandum can provide valuable
information for the aqricultural community. such information is
desperately needed to reassure the agricultural community that it
is our intent to continue to administer the Section 404 program
in accordance with the exemptions at section 404(f) and in a
manner that is sensitive to the needs of the agricultural
community. In this reqard, I request that you publiah a special
public notioe that includes the enclosed Memorandum for the Field
as an·enclosure. The special public notice must be issued not
later than 11 May 1990. We have also enclosed language that we
sugqest for the ·special public notice:

4. Points of contact on this issue in my Regulatory Branch, are
Mr. Zell Steever (202)272-1780, Kr, Michael Davis (202)272-0201,
and Mr. John Studt (202)272-1785.

D

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT: Clarification on the ap~lication ot the section 404(t)
exemptions to agricultural activities

CECW-ORD
,,£....v TO
ATTCNTION 0"

~ MAY 1QQ1

/.' ,.III .'1.--,
DEPARTMENT OF THE ARMY

u.s A.,.,y CO'OI 01E",,,,~,,,,
waSHING lON. D.C. '0) \.' '000
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Memorandum: Clean Water Act Section 404
Regulatory Program and Agricultural Activities

Subsection 3a

PART X - SECTION 404{f) EXEMPTIONS TO AGRICULTURAL
ACTIVITIES

D
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The Federal Water Pollution Control Act·Amendments of 1972 established the
Sccdon 404 Regulatory Program. Under this Act, it is unlawful to dlscbarge dredged or
fill material into waters of the United StItes without fint receiving authorization
(usuaDya permit) from the Corps, Unless the disch8[8c is covered under an acmption.
The term "waters of the United States" defines the ClCtentof geographic jurisdiction of
the Section 404 program. The term includes such waters as rivel'S. lakes, streams, tida)
waters, and most wetlands. A discharge of dredged or fiJImateri
placement of soOt sand, gravel, dredged material or other such m

What is Section 404?

What arc nonna1 fanning activities? Who makes that determination? Can
agricultural producers plant crops in wetlands areas that have been farmed for many
years? These are questions that have generated significant confusJon and concern in
the agricultural community. This memorandum will explain the extent of the Section

. 404 program and clarify some misunderstandings that may exist in the field. Therefore
we encou_rageyou to widely distnoute this memorandum.

A number of questions have recently been raised about the applicability of the
Oean Water Act Section 404 Regulatory Program to agriculture. This memorandum is
intended to assist Section 404 field persennel In responding to those questions and to
assure that the program is implemented in a conJlstcnt manner. At the outset, we
should emphasize that we respect and suppan the underlying pmposes of the Cean
Water Act regarding the exemption from Seetlon 404 permitting requirements for
"norma] farming" activities. The exemptions (at Scction 404(f) of the Act)
recognize that American asriculcure fu1fi11s the vitally important public need for
supplyins abundant and affordable food and fiber and It Is our inlent to assure tbat the
exemptions arc appropriately implemented.D

SUBJBCI': Cean Water Act Scedon 404 Regulatory Program aDd Agricultural
Activities

MEMORANDUM FOR THE Fml.D

t a MAY tSGiI

United States Department of the Army
Offla! of the AssiItant Sec:reta.ry
Washington. D.C. 20310-0100

United States Environmental Protection Agency
Office of Water

Washfngton. D.C. 2OC60

D
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In determining whether an 8ctivjty is part of an established operation, several
poinu need to be considered. First, the specific farming activity need not itself have
been ongojng BS long as it is introduced as pan of an ongoing fanning operation. For
example, if crops have been grown and harvested on a regular basis, the mere addition
or change of 8 cultivation technique (e.g., di.scing between etop rows to control weeds
rather than using herbicides) is considered to be pan of the established fanning
o{1er8tion. Second, the planting of different agricultural crops as pari of an established
rotation (e.g.. soybeans to rice) is exempt. Similarly, the rotation of rice and crawfish
production is also exempt (construction of fish pond, is not an uempt activity and is
addressed on page 5 oC this memorandum). Third, the resumption of agricultural
production in areas laying fallow as part of a normal rOlational cycle are eensldered to .
be part of an ~blished operation and would be exempted under Section 404(t).......... .....

.,

What is tbe -normal farmiD( activities exemption?

The Ocan Water Act exempts from ihe Section 404 program discharges
associated with normal fanning. ranching and forestry actMties such as plowing.
cultivating. minor drainage, and harvestins for the production of food, fiber, and forest
products, or upland soil and water conservation practices (Section 404(f)(1)(A». To be C~
exempt, these actividc5 must be part of an established, ongoing operation. For _
example. if a farmer has been plowing, planting end harvClting in wetlands, be can 0
continue to do so without the need (or a Section 404 permit, 10 Jong as he dOC$not
convert the wetlands to dry land. Activities which conyen a wetland wlUch has not
been used for fanning or forestry into such uses are not considered part of an
establishcd operation. and arc not exempt. For example, the conversion of a
bottomland hardwood wctland to crop production is not exempt,

of the United States. Section 404(f) exemptions, which were added in 19n, provide
thai discharges that arc part of normal farming. ranching, and forestry activities C
associated with an active and continuous ("ongoingft) farming or forestry operation •. .~
generally do not require 8 Section 404 permit. 0

With this background in mind, we can now tum to the issues that arc the focus
of concern. As previously noted, Section 404(f) exempts discharges of dredged or fill
materia] into waters of the United StatCi associated with certain normal agricultural
activities. Of course, activities that do not involve a discbarge of dredged or fill
material into watell of the United Statcs never require a Section 404 permit. Further,
as provided in the Interagency fpderal Manual (or Jd;nti(yjDS Bnd D;]ineatfpi
JurisdictioDal Wetlands. while a site is effectively and legally drained to the 'extent that
it no longcr meeU the regulatory wetlands hydrology criteria (as interpreted ~y the
Interagency Manual), it is not a wetland subject to juriscfiction under Seedon 404 of thc
aean Water Act.
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Section 404(1)(2) provides that discharges related to activities that change the use
of the water, of the United States, includinB wetlands, and reduce the rcac.b, or impzili
'he flow or circulation of waters of the United S(Illes are not exempted. nus
"recapture" provision involves B two-pan test that' results in an activity being considered
D.Q! exempt when both parts arc met: 1) does the activity represent a "new use" of the
wetland and, ..2) would the activity result in a "reduction in reachJjmpairmenl oC flow or

When the normal farming activity exemptions do DOl apply

Recognizing area and regional differences in normal farming practices, EPA and
the Corps agree to develop additional definitions of normal farming praeuees in
consultation ~;th the designated Land Grant Colleges and the Cooperative Extensjon
Services. We also further encourage our field staffs to utilize the expertise in these
colleges and agricultural services in the ongoing implementation of the Section 404
program.

However, if a wetland area has not been used tor farming for so long that it would
require hydrological modifications (modifications to the surface or groundwater flow)
that would result in a discharge of dredged or 6U material, the farming operation would
no longer be established or ongoing.

As explained earlier, normal fanning operations include cultivating, harvesting,
minor drainage, plowing. and seeding. While these terms all have common, everyday
definitions, it is important to recognize tbat these terms have specific, regulatory
meanings in relation to the Section 404(f) exemptions. For example, plowing that is
exempt under Section 404(f) means all mechanical means of manipulating soil, including
land levelling. to prepare it tor the plantiitg of crops. However, grading activitiea that
would change any area of walers of the United State" Including wetlands, into dry land
arc not exempt. Minor drainage that is exempt under Section 404(1) is Ji.mjtcd to
djscharge. associated with the continuation of e~tablished wetland crop production (e.g.,
building rice levees) or the connection of upland crop drainage faenities to waten of
the United States. In addition, minor drainage also refers to the emergency removal of
blockages that close or constrict emting drainageways used as pan of an established
crop production. Minor drainage is defined such that it does not include discharges
associated with the construction of ditches which drain or sipficantly modify any
wetlands or aquatic areas' considered as waten of the United StatCi. Seeding that is
exempt under Section 404(f) includes nOI only the placement of seeds themselves, but
also the placement of soil beds {or leeds or ieedUngs on established farm or forest
lands. Cultivating under Secdon 404(1) includes physical methods of soil treatment to
aid and improve the growth, quality, or yield of established crops. Ex"cept as provided
under Section 404(f)(2) as explained below, construction or maintenance of irrigadon
ditches or maintenance of drainage ditches is also exempt,

-
D
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In an April 19, 1990 Jetter responding to 8 request from Senator Patrick J.
Leahy. Chainnan. and 11 members of the Senate Cqmmiuee on Agriculture, Nutrition,
and Forestry, we stated our position that discharges 'Of dredged material associated with
the construction of rice levees (or rice farming in wetJands which are in eSLBblishcd
agricultural crof production are "normal farming activitics" within the mcaning of

Questions have arisen rcgarding the relationship of the Section 404 program to
rice fanning. We understand these concerns. and recently have initiated actions that
will allow farmers to understand better the regulatory program and provide more
efficient and equitable mechanisms for implementing provisiom of the Section 404
program:
•

Rice farming

Even if a farming activity is one that does not faD under aD ~emptioD and a
permit Is required, some farming activities are cligjbJe for General Pennitl. Section
404(e} of the Act authorizes the Corps, after notice and opponunfty Corpublic hearing.
to issue General Permits on a Statct regional or nationwide basis for certain categories
of activities involving a discharge of dredscd or fiD material in waters of the United
States. Such activities must be similar in nature and cause only minimal adYerlc
environmental effects. Discharaes lutb"rized under B General Permit maXproceed
without appJyim~ to tb, Cams for an indiyidugl penDlt. However, in 1000e
"ircumstances. conditions associated with a Oeneral Pennit may r!;gulf' thaI persons
wjSbJDI to discharge under that pennit must notify the Corps or gIber desjanoled StBte
Of loca) alenc;y before the disch,ae takes place. A Iilt oC current Gencral PennilS is
available from each Corps District Office, as weU as information regarding notification
requirements or other relevant conditions,

What are General Permitl?

However, discharges that are not exempt arc Jl2! necessarily prohibited. Non·'
exempted discharges must fint be authorized either through a general or indMdual
Section 404 permit before they are initiated:

circulation\' of waters of the United States? Consequently, any discharge of dredged or
fill material that results in the destruction of the wetlands character of an area (e.g., its r:
conversion to upJands due to new or expanded drainage) is considered a change in usc \.~
of the waters of the United Sta tes, and by definition. a reduction of their reach, and is 0
not exempt under Section 404(f). In addition. Section 404(1)(1) of thc Act provides
that discharges that contain toxic pollutants listed under Section 307 are not exempted
and must be permitted.



limitations of the Section 404{t) Exemptions

D It should b~ cmphasized that the use oC Section 404(t) exemptions does not
affect Section 404 JurisdictJon. For example, the fact that an activity in wetlands il

It should be made clear. however. that the Sectlon 404{f) exemption lor "normal
farming activities" and the General Permit being developed for fisb ponds apply only to
the use or wetlands which are already in use for 'agricultural crop production. These
provisions do not apply to 1) wetlands that were once in use for agricultural crop
production but have Jain idJe so long that modifications to the hydrologic regime are
necessary' to resume crop production or, 2) the .ecnverslon of natura1Jy vegetated
wetlands to agriculture, such as the conversion of bottomland hardwood wetlands to
agriculture.

We are developing 8 General Permit authorizing discharges of dtedsed or fiJI
material associated with the construction of levees and ditches for the construction of
fish ponds in wetlands that were in asricu]turaJ crop production prior to December 23,
1985. A draft General Permit has been developed by the Vicksburg District, Army
Corps of Engineers and Ihould be issued by June 1, 1990. This General Permit should
serve as a model permit for other areas of the country and thh activity will be
considered for a nationwide General Permit

FlSb pondsD-

Land levelling for rice farming in wetlands which are in e5tabIished crop
production' also is a "normal farming activity" within the meaning of Secdon
404(1)(1)(A) and Is therefore exempt from Section 404 reguJadon.

• the ~8tcriaJ to be c:tischaracd Cor levee coD5truction should generaDy be .
derived ~cJusively from the distn"bution of .oU immediately adjacent to
the constructed levee. .

2) consistent with current agricultural practices as.ociated with rice cultivation, .

• the height of the riee JeVee£ should ieoem11y not exceed 24 inches above
their base; and

Section 404(f)(1)(A) and are therefore exempt from Section 404 regulation under the
following conditions:

1) the purpose of these levees is 1iJDjtcd to the maintenance and manipulation oC
shallow water levels for the production of rice crops; and

D
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Robert W. Page
Assistant Secretary of the Army
(Civil Works)

W a a S.Wilcher
Assistant Administrator for Water
U.s. Environmental Protection Agency

Proper implementation oC the Section 404 program is an issue of extreme
importance to the nation. We 'encourage you to distn'bute this memorandum not only
to your stam but to the public at large so that there wm be a better general
understanding oC the prograED and how it operates. If you have any questions regarding
this memorandum, please contact us or have your staff contact Suzanne Schwanz in
EPA's Office of Wetlands Protection ae 202·475·7799, or John Studt in the
Headquarters' Office oC the us, Army Corps of Engineers at 202·272-1785 (temporal)' (~
number 202-272-1294). a

Conclusion

Given that the normal farming practices as descr:ibed above are exempt from
regulation under Section 404, neither EPA nor (he Corps will initiate enforcement
actions against farmers or other persons for engaging in such normal farming' activities,
Further, there will be no enforcement against actions that meet the description of
activities covered by, and any conditions. contained in. general permits issued by the
Corps.

Enforcement

exempted as normal farming practices does not ButhorU.c the filling of the wetland (or
the construction of buildinps without 8 Section 404 permit. Similarly, a Section 404
permit would be required for the discharge of dredged or fill l1laterial associated with r
draining 8 wetland area and converting it to dry land. \_

o
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Part XI - EPA Guidance on Preparation
of 404(b )(1) Alternatives Analyses.

Pursuant to 40 CFR 230.10(a)
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Memorandum: EPA Guidance on Preparation of
404(b)(1) Alternatives Analyses Pursuant to 40 CFR

230.10(a)

Section 1

PART IX - EPA GUIDANCE ON PREPARATION OF 404(b)(1)
ALTERNATIVES ANALYSIS

D



The Guidelines recognize that water-dep~ndent rr~j9cts, by their
very nature, are more likely to actually require dredging and
fi l1il1gof the nation's waters than non-wat.er+dependenc projects.

Under the 404(b)(l) (uidelines (40 CFR 230), the primary screen
ing mechanism to det(rmine the necessity of permitting a dis
charge of dredged or fill material is the analysis of practicable
alternatives [see 40 CFR 230.l0{a)]. The Guidelines prohibit all
discharges of dredgec or fill material into regulated "waters of
the United States" (:ncluding wetlands) unless a discharge, as
proposed, constitute~ the least environmentally-damaging prac
ticable alternative to achieve the basic project purpose;
however, even if a proposed diSCharge constitutes the least
damaging alternative, it may be prohibited by other portions of
the regulations.

The goals of the Clean Water Act are to restore and maintain the
physical, chemical, and biological inte9rity of the nation's
waters through the elimination of discharges of pollutants.
Among those discharges considered pollutants under the Act are
dredged or fill materials. Inasmuch as the Act also identifies a
goal of eliminating all diSCharges of pollutants after 1985,
there is little question that Congress intends the federal
government to strongly discourage discharges of dredged or fill
materialS.

THRU: Loretta Barsamian, Chief
Wetlands, 0geans and Estuaries Branch

THRU: Philip Oshida, Chief~~~
Wetlands Section J

"

SUBJECT: EPA Guidance on Preparation of 404(b)(1) Alternatives
Analyses Pursuant to 40 CFR 230.10(a).

FROM: Thomas G. Yocom, Regional 404 coordinator~~

TO: Harry Seraydarian, Director
Water Management Division

April 11, 1989

MEMORANDUM

D
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION IX

215 Fremont Str.. t
San Franci.co. Ca. 94106
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~ll discharges, ~hether or not a prQject is water-dependent or
proposes discharges of dredged or fill material into a "speCial
aquaeic site". mus t const itut.ethe lea!:t-d.a.~3gi~; artc:-::z~ i '/2 : c
be considered for permitting under the regulations. ApplicantS
should realize that the impact of the "water-dependency" deter
mination has more to do with the burden of proof than it does

Projects which avoid discharges of dredged or fill material into
"waters of the United States", inCluding wetlands, are generally
assumed to be less damaging environmentally than projects vn icn
require fill in such "waters". Similarly~ projects which propose
to fill fe~er acres and/or which avoid eCOlogically significant
areas are generally assumed to be less damaging than those
projects or project alternatives which do not. These assumptIons
'may be rebuttable in individual cases.

1. What does "least environmentally-damaging" mean?

EPA's 404(b)(l) Guidelines are the federal regulations that
govern the issuance of permits to discharge dredged or fill C~
material into "waters of the United States" under Section 404 of
the Clean Water Act. Under these regulations, no permit may be O·
issued unless the discharge, as proposed, is the least
environmentally-damaging practicable alternative to achieve the
basic project purpose. An alternative is practicable if it is
available and capable of being done, taking into account cOSt.
logistics, and overall project purposes.

INTRODUCTION

It is t·hisdemonstration by the permit appli-cant which has been a
signiricant source of frustration to applicants and regulators
alike. It is an area where formal agency guidance has not been
provided, despite the agency's strong reliance upon the alterna
tives analysis to screen the permittability of proposed dis
charges. In the absence of such formal Guidance, this memorandum
is an attempt to summarize the general guidance which EPA Region
IX has provided to the regulated public over the past 4 years.

Again, the general rationale is that discharges of pollutants
should be eliminated and that only those discharges which are ab
SOlutely necessary should be considered for permitting. ~

In distinguishing between water-dependen.t and non-water-dependenD
project purposes, the Guidelines recognize that certain areas
regulated by the Clean Water Act ("special aquatic sites") are
deserving of special protection because of their ecological sig
nificance. Thus, under the Guidelines, there is a regulatory
presumpt ion that if a project is I) not water-dependent and .2)
the project proposes to dicharge dredged or fill mater\al into a
"special aquatic site" there i..s. a less environmentally-damaging
practicable alternative unless the applicant clearly demonstrates
otherwise.
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~other important reason that EPA rejects the concept that
mitigation take precedence ov~r avoidance is that mitig~
tion proposals frequently fair to offset the impacts they
are designed to mitigate. It ha~ be~n our ~xperience n~
tionally that compensatory mitigation (efforts to replace
nab ltar values through habitat creation or ennanc emerrt) is
uilsuccessful for many hrtbitat types.-

D

EPA'S 404(b)(l) Guidelines ·are written sequentially to as
sure that maximum efforts are made to achieve the intent
of the Clean Water ~ct and the goal of Congress to
eliminate all discharges of pollutants into the nation's
vaters, Discharges of pollutants which can be avoided
reasonably should be avoided [see preamble to EPA's
404(b)(l) Guidelines -- ~lternatives -- 40 CFR 230J. TIle
basic premise is that no compensatory mitigation proposal
can turn an unnecessary fill into a necessary fill. To
allow such mitigation proposals to determine the accept
ability of a proposed discharge thwarts the intents and
goals of the ~ct. Accordingly, EPA, generally will not
discuss the appropriateness of compensatory mi~igation
measures until the least environmentally-d~~aging prac
ticable alternative has been identified; this is the prac
ticable alternative that results in the least environmen
tal damage and the damage results from unavoidable im
pacts.

~pplicants often contend that their project, with proposed
mitigation measures included, has no net adverse impacts
and that, therefore, there are no less environmentally
damaging alternatives. These applicants argue that no
on-site or off-site alternatives which might reduce or
avoid discharges of dredged or fill material will have
less impact than their proposal, which has none. EPA
strongly disagrees, and rejects alternatives analyses
which are based upon these assumptions.

a. If the project, with proposed mitigation measures, does not
result in a net loss of aquatic resources, is it necessary
to look at other alternatives? .

Whether or not a project is water-dependent, it must fully comply
with the remainder of the regulations; if a project does not
fully comply with the regulations, it may not be permitted,
regardless of this water-dependency issue and regardless of
whether the project is the least-damaging practicable alterna
tive.

witt, any inherent permittability ~f water-dependent versus non
water-dependent projects. The applicant proposing a non-Water
dependent project in a wetland. for example. will have the burder.
of clearly demonstrating that there are no less damaging prac
ticable alternatives.D
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"Available" means that an alterna:ive can be obtained
reasonably. Available sites may include property already
owned by a permit applicant as well as properties which could
be obtained. In evaluating the availability of alternatives,
a "look back in time" may be con~idered appropriate under the
Clean t-.raterAct regulations, part icuLari y when a project.has
a long planning history; in certain cas~s. it may be deter
mined that an alternative which was ava:.lable in the planning
phases of a project, but which is no longer ~vailab!~ a~ the
time of permit application, may be, nonetheless, practicable.

a. What does available mean?

C~.o
The regulations define "practicable" as available and capable of
being done, taking into account cost, logis~ics, and overall
project purposes. For example. an alternative for a commercial
project that is so costly as to be unprofitable would not be
practicable under the regulations. Similar!y, an alternative
site that is seismically unsound may, logis:ically, not be a
practicable alternative. even though the site could be obtained
reasonably. However, a project alternative ~hich aChieves a
smaller return on investment than the applicant's preferred al
ternative may be considered practicable for the purposes of Clean
Water Act permitting, even though tha: alternative may not be
financially acceptable to a particula~ applicant.

2. What does practicable mean?

In an increasing number of cases, permits are requiring
that successful mitigation measures are being required to
be implemented before project construction proceeds.
Thus, projects which may 'require extensive and complex
mitigation measures may prove very Costly in terms of
costs and delays. Clearly, a proposal which avoids dis
charging fill into "waters of the United States" avoids
all costs and delays associated with the Clean Water Act
permitting process.

In this regard, permit applicants should realize that be
cause of this fairly dismal record, mitigation proposals
that are included in Department of Army permits are beco~
ing much more complex and expensive. Often an applicant ~
may not only have to buy mitigation property and deed it
to a third party, but may have to fund extensive gradingO
planting, and hyrdological modifications, as well as
monitoring studies to assure that certain performance
standards are met. In addition, the applicant may have to
post bonds to provide for remedial actions if the mitiga
tion proposal is not successful, and to pay for long-term
operations and maintenance costs, of the mitigation in per
petuity or over the life of the project.
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It is the legal opinion of EPA Region IX that the term
"overall project purposes" means the basic project purpose
plus consideration of costs and technical and logistical
feasibility. The term "overall project purposes" does not,
for example, include 1) project. amenities, 2) a part icu ior
return on investment (unless a certain minimum return can be
snovn to render a project impracticable -- i.e. it negative
benefit/cost. ratio), J) "h!~heSJ:and best use of land", or 4)
certain desired size requirements. "Overall project pur
pOS~~1I may also not include a ~arket-area '_'hiehis so narrov
as to only include an applicant's specific desires, such as
"upsc~le" housing.

c. What are overall project purposes? Do they inClude all
proposed project features?

"Capable of being done" means that the site for the projecc
can be obtained and that the project can be built there.
Construction of a dam in a site which is seismically unsound
would not be considered practicable, for example. Building a
housing development on pilings may be less environmentally
damaging, but not engineeringly feasible and not, therefore,
practicable.

b_ What does capable of being done mean?'

In addition, sites with existing development could be con
sidered practicable if the existing development could be con
verted (or removed) to accomodate the basic project purpose
and still make a profit. ~~en considering the costs of 1)
filling a regulated site, 2) developing the site, and 3)
mitigating unavoidable impacts, use of a previously developed
site may be less environmentally-damaging and practicable
financially. .\

In evaluating the availability of otf-site alternatives, it
may be appropriate to review city and county records to
determine whether upland sites upon which the proposed
project could be built have been bought or sold within the
planning period of the proposed project. In many cases, ap
plicants cite zoning restrictions as rationales for eliminat
ing alternatives sites as impracticable. In certain cases,
zoning may, in fact, be a legitimate measure of prac
ticability. However, in areas where zoning variances or
zoning changes are common , the ,factthat.a,parcel is zoned
for a different use than proposed by the applicant may carry
little weight in determining the practicability of using that
site under the Clean Water Act regulations.

In general, this "look back in·time" is limited to that
period during which the Corps has required full compliance
with EPA's 404(b)(1) Guidelines.
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Again, EPA is not suggesting that a destination resort or
pla....iiedcommun i ty arc not valid purposes from the applicaut's
perspective, or t~at they are not sound business proposalS.
EPA's regulatory role is rather to evaluate whether

Nultiple-pu'pose projects are somewhat more complicated. In
some cases, the basic project purpose is that activity which
is driving .he project financially. A planned community
development, for example, may be essentially viewed as hous
ing. even though lt seeks to in£lude recreational and commer
cial facilities. Similarly, a "~orld-class destination
resort" may. for regulatory purposes, be viewed as a hotel.

a. How are muI".iple-purpose projects analyzed?

In adopting a generic viewpoint. EPA is not questioning the
validity of an applicant's business decision, nor is EPA suggest
ing that an applicant adopt a different project purpose. Rather,
EPA is seeking to evaluate whether o.rnot an activity has avail
able options, preferably not in "waters of the United States", in
order to comply with ~he goal of the Clean Water Act to eliminate
all discharges into t~e nation's Waters.

EPA is not, therefore. questioning that a waterfront restaurant, (J
for example, would likely to be a better business opportunity
than the same restaurant on a site not on or near the water. In
stead, EPA must provide a means to screen projects to assure that
only projects which absolutely need to be sited in "waters"
and/or "special aquatic sites" receive what amounts to a "waiver'i
from Congress' rlesireto prohibit all discharges after 1985.

3. What is the basic project purpose?

Although defining the basic project purpose would seem obvious,
this determination has been among the most controversial portions
of the analysis of alternatives. EPA consistently treats the
basic project purpose as the generic function of the activity.
For example, the regulatory .basicpurpose of a res"fdential
development is to house people, whether an applicant has proposed
1) "water-oriented housing" with fing~r piers, 2).upscale,
single-family housing, or 3) resort housing with a golf course.
Similarly, the regulatory basic purpose of a restaurant is to
feed people even though the applicant may be proposing a
waterfront restaurant (see preamble to EPA'S 404(b)(I) Guidelines
-- Water Dependency -- 40 CFR 230.].

Thus, in simple terms, the least environmentally-damaging prac
ticable alternative is that project proposal whose discharge Ofe
dredged or fill material into "waters of the United States" a)
has the minimal adverse environmental impact, b) achieves the '
basic project purpose, and c) has a positive benefit/cost ratio 0
(ie. is profitable).



There are no basic project purposes which are invalid under
the 404(b)(1) Guidelines, but many unacceptable ways of
defining them. As stated earli~r, EPA does not, for example,
consider "waterfront housing" to be an acceptable basic or
overall prcjc== ~~rpcse under ~he Guidelines. Similarly.
"development" cr "redevelopment" is not a valid basic or

a. Are there unacceptable project purposes?
•

Obviously, projects are ultimately designed to utilize par
ticular parcels of land. If that parcel happens to be on, or
in, the water, it may be wise from a developer's perspective
to incorporate ~ater-oriented facilities and/or amenities to
maximize the use and potential profits from chat parcel. It
should be equally obvious, however, that to consider these
site-specific facilities and amenities as the basic purpose
of the project for regulatory purposes would elirrinate con
sideration of any alternative sites or configurations that
were not in, or near the water. The result is tc reduce the
scope of alternatives to "wat~rs of the United States", in
cluding wetlands, the very areas that the Clean Vater Act
seeks to avoid as discharge sites.

Even if an applicant can demonstrate that certain elements of
a multiple-purpose project are necessary to financially sup
port other elements, the alternatives analysis will assume
that this financial support can still be provided if certain
project elements are relocated to upland sites. In other
words, financial linkage does not constitute the functional
linkage justifying permitting the entire project in a "water
of the United States". Unless there is a compelling func
tional reason that the projects be on the same site, the
analysis of alternatives will consider other sites which
could accomodate the entire multiple-purpose project and/or
smaller, individual project purpose elements.

Certain mUltiple-purpose projects really are multiple
projects. For example, a race track might be proposed in as
sociation with a hotel convention center, an amusement park,
and a light industrial complex. In such a case, the alterna
tives analysis may have to be structured to evaluate options
for each of the project purposes separately. ~s a general
rule, separate project purposes which are not func~ionally
linked will be considered separate projects for the purpose
of the 404(b)(l) alternatives analysis. The rationale is
that if some of the proj'ec.tpurpcaes can_be practicably built
in uplands, they must be.

discharges of pollutants into tne nation's waters ShoUld be
permitted, particularly if the activities can be practicably
relocated into uplands.D
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4. What is the geographic scope of the alternatives analysis?

The geographic scope of analysis will. to some extent, be deter-
·mined on a case-by-case basis and may vary, depending upon a num
ber of factors. For example, the basic purpose of a project will
in many cases serve to set the reasonable scope. The constraints
that are inherent to siting a nuclear power plant are obviously
different !rc~ thoze govc~~:~g t~e siting of housing or res
taurants. In general, the scope ~ill include all areas that
would be reasonable to consider in the industry.

Finally, there are instances where the "no-project" or "no
action" alternative may be considered a pract.icable means of
achieving the basic project purpose. This situation may
arise in cases where the basic project purpose is defined by
the applicant as expansion of an existing, profitable opera
tion. From a regulatory perspective, it may be considered
practicable to achieve the regulatory basic project purpose
without the expansion.

To do otherwise leads to an unworkable situation, since vir
tually any project that requires fill in "waters of the
United States", including wetlands, is placing that fill forC'
the main purpose of raising the base of the project so that
the project does not flood. Taken to the extreme, one could <:)
argue ~hat all fill projects are flood control projects.

An example of another di'fficult purpose to evaluate is flood
control. In general, EP~ considers flood control to be a
valid project-purpose yhere the proposed activity is designed
to protect existing upland development._ However, if the
project is being built in order to enable development in a
floodplain or wetland, EP~ will generally consider the
project purpose to be the basic purpose of the enabled
development, rather than flood control. Thus, if a stream
corridor is being channelized with flood control levees to
allow a housing development to be built in the floodplain,
EPA would consider the basic project purpose to be housing.

overall project purpose for regulatory purposes, being too
general to allow an applicant to conduct a meaningful search
for alternative sites or configurations. C
"Making money" or ..increasing a tax base" or ,.,generating 0
revenues for redevelopment" are further examples of inap
propriate basic project purposes under the Guidelines. Given
that there are an infinite number of ways to "make money", an
applicant proposing an undefined project to achieve this
basic project purpose would have to consider all alternative
ways to achieve this purpose and all available sites where
money COUld be made. Such an analysis would be impoSSIble,
and the applicant could not obtain a permit.



.
In general, the "sunk COSts" associated vith one site cannot be
assigned ~~ alternati~es. fv~ e~~..~la, i~ a de~alope~ has in
vested in site-specific architectural designs, or has installed
infrastructure on a regulated site, these costs cannot be added
to the costs of developing a less-damaging design or site. The

6. Are costs incurred in seeking to develOp the applicant·s
preferred site assignable to costs associated with alternatives
analyzed under the 404(b)(I) Guidelines?

In determining which alternative constitutes the least
environmentally-damaging practicable alternative for Clean Water
Act permitting, any project which achieves the basic project pur
pose practicably should be considered. Thus, a housing project
which can ~void or reduce impacts by alteration of its configura
tion ("foc:print"), reduction of units, and/or relocation to an
alternate site or sites and remain practicable will not be per
mittable 23 originally configured by the applicant. By regula
tion, onl~ the least-damaging practicable alternative can be con
sidered fcr permitting.

How is the sc~le and configuration of the project assessed?s.

In cases where a local or county government seeks to sponsor
a project, the basic project purpose will generally determine
the appropriate geographical scope. Thus, if a city is seek
ing a permit for housing as part of a redevelopment plan, the
scope of alternatives will be similar to that which would be
required of a private housing developer and may include sites
outside of the city boundaries.

---.

If the applicant is a local or county government agency, is
it appropriate to limit the geographical scope of the
analysis of alternative sites to only those properties within
the limits of their jurisdiction?

a.

A developer seeking to build housing within a certain community
may be forced under the Clean Water Act regulations to consider
sites somewhat far removed from that community, should the
developer propose a project in a regulated yetland site.
Clearly, there are no Clean Water Act regulatory concerns if the
developer selects a site yithin the desired community Yhich has
no regulated "waters of the United States" that would be filled.
If, however, a regulated wetland site is proposed, the developer
may be required to consider other communities within which' hous
ing could be built practiCably without filling wetlands or other
"waters of the United States", or where such filling would have
less adverse environmental impacts.

Certain projects may entai 1 'very large geographi~al scopes, if
.the project purpose is one that could be practicably built almost
anywhere and/or which cannot be reasonably tied to any particular
market.
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EPA'S Guidelines do not consider the "public need" of a project,
but rather its environmental impacts and its practicability.
Thus, a proposal to build a warehouse in a uetland in a market
where 90\ of warehouses are vacant may comply with EPA's
Vuidelines, but may be found to be contrary to the public inter
est by the Corps~

8. Is there a relationship between the 404(b)(I) alternatives C
analysis and the Corps' public interest determination? • ~.

In granting a permit pursuant to Section 404 of the Clean Water c=:
~ct, the Corps must determine that the project complies fully
with EPA's 404(b)(I) Guidelines and that the project is not con
trary to the public interest. Therefore, a project which the
Corps may find to be in the public interest will not qualify for
a permit if it fails to comply with the Guidelines. Similarly. a
project which does comply with the Guidelines will not receive a
permit if the corps determines the issuance of the permit to be
contrary to the public interest.

~ccordingly, a developer who has inSUfficient resources to ac
quire an available upland site upon which the project could be
built profitably will be unable to obtain a permit for the
project on a wetland site. Similarly, a large, multi-national
development corporation will generally be asked to consider the
same market area and constraints as a local developer seeking to
build for the same basic project purpose.

In general, the financial standing of an applicant is not con
sidered applicable in determining whether or not the basic
project purpose can be practicably achieved. The Guidelines
state specifically that the term "cost" was used in defining
"practicablell so as to avoid construing the term to ".•• include
consideration of the applican~'s financial standing, ,or invest
ment, or market share, a cumbersome inquiry which is not neces
sarily mater~al to the objectives of the Guidelin~s" [see
preamble to EP~ts 404(b)(I) Guidelines -- ~lternatives -- 40 CFR
230] •

developer assumes a certain risk in-moving forward financially
for a project which requires Clean Water Act authorization. This
risk cannot be transferred to the costs of another site, nor can
these sunk costs be used to justify a finding that another site C·· .

is not practicable on the basis of costs_ ~

7. Is the financial standing of the applicant considered in <=)
dete~ining what alternatives are practicable?
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EPA policies or actions that lessen Interference with
the use of distinct property interests are excluded.
Examples include but are not limited to: (1) polIcies
or actions that authorize, ltcense. or permit the use
of distinct property interests where such use but for
the EPA policies or actions would be completely
prohibtted by Federal law; (2) EPA policies or actions
that amend existing policies or actions in a manner
that lessens interference with the use of private
property or increases the uses of private property: or
(3) EPA policies or actions that will reduce public
health or safety risks in a manner that Increases the
use or value of distinct property Interests.

B.

To supplement the exclusions set forth In Section 2(e) of Executive
Order 12630 and subsections II.B. and II.C. of the Attorney General
Guidelines. the following EPA exclusions are provided:

A. State. Local Government. and Indian Tribe Policies and
Actions.

Policies and actions taken by a State. local
government or Indian Tribe under the authority ~F any
Federal law or regulation administered by EPA are
excluded. Examples Include but are not limited to:
(1) State or Indian Tribe environmental programs
authorized by EPA statutes or regulations: (2)State.
local government. or Indian Tribe projects funded under
Federal grant, cooperative agreement. or contract; or
(3) any other cooperative activities or communications
carried out with a State, local government, or Indian
Tribe.

EPA Policies or Actions Reducing Federal Restrictions
on Use of Private Property.

The purpose of the EPA Supplemental Guidelines is to implement EKecutive
Order 12630. S3 Fed. Reg. 8859 (March 18. 1988) and to adopt the Attorney
General Guidelines, dated June 30, 1988. where specifically incorporated by
reference in these Supplemental Guidelines.

These Supplemental Guidelines together with Executive Order 12630 and
the Attorney General Guidelines apply to EPA policies and actions that
directly affect the value and use of distinct property interests and shall be
construed to neither hinder or alter the carrying out of statutorily
authorized responsibilities nor to impair the exercise of ·the Agency's best
professional judgment as to how to administer its laws.and regulations.
Rather. they are to be used to inform, where appropriate. EPA decistonmakers
as to any likely or significant taking implications.

II. EXCLUSIONS

I. PURPOSE OF THE EPA SUPPLEMENTAL GUIDELINESD

EPA SUPPLEMENTAL GUIDELINES
FOR THE EVALUATION OF

RISK AND AVOIDANCE OF UNANTICIPATED TAKINGS
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c.o

G. Ancillary Exclusion.

Any policies. 'act tons or comments by. to, or from EPA
related to or implementIng an exclUSion authorized by
Executive Order 12630, Attorney General Gutdelines. or
EPA Supplemental Guidelines are excluded. Written EPA
recommendations or comments that are not required by
law to other federal agencies are also excluded.

F. Pending or Imminent Litigation. Enforcement Actions
Seeking Statutorily Authorized Penalties. Debt
Collection. or the like.

In addition to the excluded activities specified In
II.B.9. of the Attorney General Guidelines. enforcement
actions (civil or admlntstrattve) seeking equitable
relief; administrative adjudicatory actions or
proceedings authorized by Federal law. regulation,
Executive Order. Office of Management and Budget
Ctrcular; or any other administrative remedy that must
be exhausted as a precondition to filing suit in
Federal court are also excluded.

co

D. Agency Plans and Studies.

Preliminary data gathering and evaluation act'vities as
set forth in II.B.4. of the Attorney General Guidelines
are excluded. Examples of preliminary data gathering
and evaluation activities are studies. plans. reports.
requests for Information. list~ng of distinct property
interest Id'entlflers. etc. that:wi 11 be-used by EPA to:
develop. analyze. or implement a proposed policy or
actton~ This exc~usion focuses not on the type of
activIty but rather upon the timing. Hence. this
exclusion does not cover a proposed policy or action
other than a policy or action to gather and evaluate
preliminary data once It has advanced beyond a
preliminary stage unless the proposed polley or action
recognizes that additional preliminary data gathering
and evaluation actlvitfes are necessary.

E. Federal Property and EPA OperatIonal Activities.

EPA pol'cles or actions that relate to federally owned
or leased property are excluded. EPA operation~l
activities such as internal Agency practices and
procedures. regulation of personnel. procurement
activities. and financIal assistance activities are
also excluded.

C. Seizures of Distinct Property Interests~

All policies or actions inv01ving seizures of distinct
property Interests by EPA pursuant to statutory
authority are excluded. For purposes of this exclusion
the term "seizure" means the taking of legal possession
of any distinct property interest by court order.
administrative order. subpoena or any other legal means
for use in a civil ~ criminal or administrative
proceeding or action.



2. Establish a lawful rule or standard through
rulemak1ng that: (a) does not involve dIstinct
property interests; notwithstanding. that the
subsequent applicatton of the rule or standard to
distinct property interests may affect the use or
value of such property interest (Id.; Penn Central
TransportatIon Co. v. New York City, 438 U.S. 104,
125 (1978) (Constltutio~.Drotects only those

A. "Agency": "Agency" as used in these Supplemental
Guidelines \s the United States Envtronmental
Protection Agency or EPA.

B. "Designated EPA Takings Offtcia 111: The "Destgnated EPA
Takings Offtcial" Is the Assistant AdmInistrator for
the Office of Policy, Planning, and Evaluation (OPPE).

C. "Deputy Designated EPA Takings Officials": Assistant
Administrators other than for OPPE and Regional
Admintstrators are designated as "Deputy Designated
TakIngs Offt cIaIs".

D. "Distinct Property Interest": A "Distinct Property
Interest" f s an exhtlng and specifically known private
property interest that Is owned by a person or persons
and that's dtrectly Identifiable and legally
recognizable by law at the time EPA is proposln~ or
applying a poltcy or actton.

E. "Policies and Actions That Have No Taking
Implications": "Policies and actions that have no
taking Implications" Include EPA regulations, proposed
EPA regulations. proposed Federal legislation related
to EPA statutory authorities, EPA comment on any
proposed Federal legislation or any other EPA policies
or actions that:

1. Establish a lawful permIt or registration system
Including program approval requirements. with
respect to subsequent uses of private property
(U.S. v. Riverside Bayview Homes. Inc., 474 U.S.
121. 126-27 (1985) (Here act of establishing permit
system not a taking; taking can occur "(o]nly when
a perm't 'S dented and the effect of the denfal is
to prevent -economfcal'y viable' use of the land 1n
question".»;

In addition to the definitions provided in Ewecutive Order
12630 and the Attorney General Gu'del'nes, the following
deftntttons are to be used for EPA policies and actions.

IV. DEFINITIONS

-, Executive Order 12630 appl'es to EPA. The general
princtples and assessment factors contained 'n the Attorney
General Guidelines generally apply to EPA. These Supplemental
Guidelines have adopted the Attorney General Guideltnes
implementatton, management. and special reporting requirements as
appropriate to conform with EPA statutory authorities.

D

III. AGENCY APPLICABILITY
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4. Reduce a public health or safety risk In a manner
authorized by and consistent with specific Federal
law or regulation or where the property Interest
owner has or may have caused or contributed to or
has or may have any other legal responsibility for
such risk (Keystone Bltumtnous Coal Association v.
DeBenedictis, supra at. 1243-46, 1243 n. 17. 1245
n. 20. 1246 n. 22; See also Id. at 1256 (Rehnqu'st.
J .• dissenting»; or

5. Result In a temporary physical occupation,
Invasion, or deprivation of a distinct property
Interest or a delay 1n the dects'onmaklng processes
related to the use or value of "a distinct property
Interest where: (a) such temporary physical
occupat'on. 'nvaslon, or deprivation or delay tn
association with other related governmental action
affecting such dlst'nct property interest 1s not a
denial of all economically viable uses of such
distinct property interest; (b) such temporary
physical occupation. 'nvasion. or deprivation Is

Cd

co

"interests that ... constitute •property' for fifth
Amendment purposes.">: and Hodel v. Virginia
Surface Hlnlng and Reclamation Assoc'atlon. Inc .•
et al .• 452 U.S. 264, 295 (1981) (Takings analysts
must be conducted with respect to specific
prop~rty.»: (b) does not regulate all uses of a
distinct property interest or does not deny all
economically viable use, eIther in domestic or
tnternatlonal markets, of any distinct property
interest, considered tn appropriate circumstances
separately or In relation with other commonly owned
disttnct property interests (Nollan v. Caltfornla
Coastal Commtsslon, U.S. , 107 S. Ct. 3141,
3146 (1987); Keystone Bituminous Coal Association
v. DeBenedtctis. U.S. , 107 S. Ct. 1232,
1242 (1987) (Regulatory action that substantially
advances legitimate State interest constitutes
taking only if it denies owner economically viable
use of property); Id. at 1248-51 (consider rights
In parcel as a whole): Penn Central Transportation
Co. v. New York City, 438 U.S. at 130-31; and
Andrus v. Allard, 444 U.S. 51, 65-66 (1979»; or
(c) collects Information or data pursuant to
statutory authority (Ruckelshaus v. Monsanto
Company. 467 U.S. 981. 1007 (1984) (Collection and
use of confidential business Information consistent
with statutory authority's not a taking.»:

3. Issue, deny. modify, or cancel a permit or
registration or apply a rule or standard that does
not regulate all uses of a dIstinct property
Interest or does not deny all economically viable
use. either tn domestic or International ma~~£ts.
of any distinct property Interest. considered tn
appropriate circumstances separately or tn relation
with other commonly owned distinct property
Interests (See cases cIted In paragraph 2(b)
above.>;
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. A. Regulatory Taklngs.

In revIewing a policy or actton that may give rise to a
"regulatory takings". a key consideratIon is whether a
distinct property Interest'is being affected. If the
policy or action does not involve a distinct pr~~~rty
Interest. there are no taking Implications. However.
If the application or Implementation of such policy or
actton may later Involve a distinct property Interest.
there Is no compensable taking If the government polley
or action substantially advances legitimate
governmental interests and is not so severe as to
prohibit all economically viable uses of the owner's
property Interest. Keystone Bituminous Coal Ass'n v.
DeBenedictis. supra at. 1235 (1987) Hodel v. Virginia
Surface Mining and Reclamation Association. Inc .• et
al.• supra at. 294-5 (1981). and Aglns v. Tiburon. 447
U.S. 255. 260 (1980). If the policy or action involves
a distinct property Interest. then the Agency must
consider the economic Impact of the government action.
Its Interference with reasonable Investment-backed
expectations. and the character of the government
act'on in add,t'on to whether the policy or actton
substant'allyadvances legitimate governmental
interests. Penn Central Transportat'on Co. v. New York
City. supra at 124. These factual 1nqulrfes must be
conducted with respect to distinct property Interests.
In addressing the factual inquiries, the statutory
framework can be used to define some of the

F. "Statutes Havtng a Publ'c Health or Safety Purpose":
The following Federal statutes administered by EPA have
a statutory public health or safety purpose: Clean
water Act. Clean Air Act. Safe Drinking Water Act,
Resource Conservation and Recovery Act. Comprehensive
Environmental Response. Compensation and Llabil'ty Act.
Superfund Amendments and Reauthorization Act of 1986.
Toxic Substances Control Act. Federal InsectIcide.
Fungicide and Rodenticide Act. Marine ProtectIon.
Research and Sanctuaries Act and AtomIc Energy Act.

V. SUPPLEMENTAL GENERAL PRINCIPLES AND ASSESSMENT FACTORS

Imposed by court order or administrative order or
subpoena authortzed by Federal law; or (c) such
temporary physical occupatton. Invasion. or
deprivation Is necessary to determine or reduce a
public health or safety rIsk in a manner authorized
by and cons'stent with specific Federal law or
regulation or where the property interest owner has
or may have caused or contributed to or has or may
have any other legal responsibility for such risk.
(Id. First English Evangel'cal Lutheran Church of
Glendale Y. County of Los Angeles. California.
U.S .• 107 S. Ct. 2378. 2384-85. 2388-89
(1987».

-
D
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In examining the economic impact. one major
~onsideration is whether the poltcy or action singles
out one property interest owner to bear the sole burden
of remedying a problem to which the property interest
owner had not disproportionately contributed. An
examInatIon of the economic impact of a governmental
actton on a specific property owner should not focus
solely on the burden the action imposes on that owner.
Each citizen Is burdened by restrictions society places
on Individual conduct. but all citizens "benefit
greatly from the restrictions that are placed on
others." Keystone Bituminous Coal Ass'n v..
DeBenedictis. supra at 1245. For th's reason, the
government need not "calculate whether a speciftc
Individual has suffered burdens!'from a particular
government actton that exceed that action's benefits to
that indivIdual. Id. at 1245. n. 21. Moreover. when
the actions of an Individual property owner. either
alone or. cumulatively. In conjunctIon wIth the acts of
other property owners. substantially contribute to a
problem. no taking occurs when the government addresses
the problem by regulatIng the acttons of the IndIvidual
property owner. Nollan v. CalIfornia Coastal
Commission, supra at 3147. Where this Is not the case.
singling out a particular Individual to bear a
disproportionate share of the burden of efforts tn
remedy a problem may violate either the Takings Clause
or the Equal Protection Clause. Id. at 3147 n. 4.
Where the property Interest owner as well as the
public shares the benefits and burdens of the potIcy or
action. such benefits must be considered along with any
dimInution In market value that the property Interest
owner may suffer as part of the econom'c Impact. Agtns
v. Tiburon. supra at 262.

8. Actions to Protect PublIc Health and Safety.

for the past one hundred years, the courts have
recogntzed that the val1d exerc'se of poltee power to
protect public health and safety's not a taking.
Mugler v. State of Kansas, 123 U.S. 623 (1887). The
government may adopt a wide variety of regulations that
affect the uses to whIch an owner may put hts property
without compensating the owner. Sierra Club v. EPA, 540
F.2d. 1114, 1140 (D.C. Clr.) (air pollution controls);
Smoke RIse. Inc. v. Washington Suburban San. Com., 400
f.Supp. 1369. 1382-83 (D.C. Md. 1975) (moratorium on
sewer hookups). Property owners may even be required
to destroy hazardous property wtthout compensatIon. or

co

requirements that are part of the reasonable
Investment-backed expectations. and In certain
cIrcumstances a statutory requirement or compliance
wtth a statutory requirement can be used as the sole
factor in addresstng the taking question. Ruckelshaus
v. Monsanto Company. supra at 1005 (1984).



Neither First English Evangelical Lutheran Church of
Glendale v. County of los Angeles. supra. nor Nollan v.
California Coastal Commission. supra. addresses the
issue of whether a taktng may have occurred tn the
context of a regulatory action to protect public health
or safety. The First English and Nollan opinions are
not so broad as to modtfy the treatment of public

The special status of this type of governmental action
was recently articulated in Keystone Bituminous Coal
Ass'n. v. DeBenedictts, supra. In"Keystone a statute
prohibiting the mining of coal beneath certain
structures was challenged. The statute was enacted for
the protection of "the health, safety and general
welfare of the people...by providing for the
conservatton of surface land areas...• to atd tn
protection of the public. to enhance the value of such
lands for taxation, to.aid in the preservation of
surface water drainage and public water supplies and
generally to improve the use and enjoyment of such
lands...". Id.• at 1242.

The Court found that the Commonwealth was acting to
protect the public Interest In health, the environment
and the fiscal integrity of the area. Such mining
would lead to subsidence of the surface and was
therefore "akin to a public nuisance." Id., at 1243.

The Court then analyzed the long ltne of cases where
the exercise of police power to combat a public
nutsance was not found to constitute a compensable
taking. Mugler v. State of Kansas, supra; Miller v.
Schoene, 276 U.'S.272 (1928); Goldblatt v. Hempstead.
369 U.S. 590 (1962). The Court explained that
restraints on uses of property that are tantamount to a
public nuisance are "properly treated as part of the
burden of common citizenship". Id., at 1245, citing
KImball Laundry Co. v. United States. 338 U.S. 1.5
(1949). Property's held under the implied obligation
that the owner's use of It shall not be Injurious to
the community. Id., at 1245, citing Kugler v. State of
Kansas, supra. "(T)he Takings Clause did not transform
that principle to one that requires compensat'on
whenever the State asserts tts power to enforce it."
Id., at 1245-1246, cit'ng Mugler v. State of Kansas.
supra. In a footnote, the Court adopts Professor
Epstein's conclusion that litheIssue of compensation
cannot artse until the question of justtflcatton has
been disposed of. In the typ'cal nutsance prevention
case, th's question Is resolved against the cla'mant."
Id.• at 1246. n.22.

the government may itself act to eliminate or destroy
the property that poses the risk. Jarboe-Lackey
Feedlots, Inc. v. United States, 7 Cl. Ct. 329, 338-39
(1985) (seizure of meat implanted with prohtbited
drug). The nature of the government's authority to
respond evolves to meet the changing threats to public
health and safety. Nashville, C. & St. L. Ry. v.
Halters, 294 U.S. 405, 415 (1935).

D
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To protect against a public health or safety risk,
a governmental action can deny a property owner all
economically viable use of a dtstlnct property
interest without effecting a compensatory taking
where such dental substantially advances a
legitimate state public health or safety Interest.
Mugler v. State of Kansas, supra~ For other
activitIes. the Supreme Court has unequivocally
stated that a governmental action regulating
property use can constttute "a taking only I If •..
[itl does not substantially advance legitimate
state interests .•• or denies an owner economically

.viable use of his land.'" U.S. v. RIverside
Bayview Homes. 474 U.S. 121, 126 (1985) quoting
Aglns v. Tiburon, supra at 260; see also Nollan v.
CalIfornia Coastal CommIssion. supra at 3146;
Keystone Bituminous Coal Assoc. v. DeBenedictis,
supra at 1242 (both quoting same language). Thus
government actIon Is not considered a taking unless
and unttl there Is no "economtcally vtable use" of
the property left to its owner. The Court has
"recognized. tn a wide variety of contexts. that
government may execute laws or programs that
adversely affect recognized economic values ..•
[or] real property Interests." Penn Central
Transportatton Co. v. New York City. supra at 124-
25. An owner can be deprived of the best use of
his property w\thout compensation. Goldblatt v.

1. How Much is Taken

co
health aneJ safety acttvit1es by the courts. In
contrast, Keystone has reInforced the long line of
cases holdIng that such actions do not constttute
compensable takings even where the impact on the
property owner Is very severe.

Where the health and safety purpose ts clear from the
Agency's statutory authortties. the Agency does not
need to undertake any further analysts to tdenttfy the
public purpose for whtch a poltcy or action ts being
carried out. In Keystone. the publtc purpose was
reflected in the legislature's conclusion that existing
mine subsidence legislatIon had fat led to protect the
public interest. Having examined the operative
provisions of the statute, as instructed in
Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922) .•
the Court agreed with the lower courts that the
"leglslative purposes set forth in the statute were
genuine, substantial. and legitimate." Id •• at.1242.
Hence. the legislative purpose is a critical element in
determining the public purpose.

C. Property Interest.

In analyzing a dtsttnct property interest, how much is
taken and what property Interest Is taken must be
considered.



The Supreme Court has recognized that it is
"critical~ to define the unit of property that must
be analyzed to determine how much value has been
lost In a takings case. Keystone Bituminous Coal
Assoc., v. OeBenedictis, supra at 1248.

In Keystone, plaintiffs asserted that they had been
denied two types of economically viable use. They
first argued that they had been denied all
economically viable use of the particular tons of
coal the challenged statute prevented them from
mining. Noting that zoning ordinances often "place
limits on the property ownerls right to make use of
some segments of his property," Id. at 1249, the
Court held that the specific tons of coal did not
"constitute a separate segment of property for
takings law purposes," since they could not
properly be viewed as separate from the entire
parcel of coal the plaintiffs owned. Id.

The plaintiffs also noted that PennsylvanIa law
recognlzei a "support estate" as a distinct
property Interest giving Its owner the right to
mine coal even when the mining might cause surface
subsidence. They therefore asserted that a statute
limiting subsidence deprived them of that property
Interest. The Court rejected this argument as an
attempt to draw "legallstlc dlstlnctions withln a
bundle of property rights.II Id. at 1250.

The Court's analysis Is consistent wIth Its
reasoning In prior cases. In Penn Central the
Court characterized the proper framework for
analysis as follows:

IIITaklngljurisprudence does not divide a
single parcel Into discrete segments and
attempt to determIne whether rIghts In a
particular segment have been entirely
abrogated. In deciding whether a particular
governmental action has effected a taking. this
Court focuses rather both on the character of
the action and on the natur~ of the
interference with rights 1n the parcel as a
whole......

Hempstead. supra. The extent of the diminution of
value Is not dispositive. and even a substant'al
diminution may not be a taking. See e.g. Hadacheck
v. Sebastian. supra <reduction tn value from
$800,000 to $60,000); Euclid v. Amber Realty Co.,
272 U.S. 365 (1926) <75~ diminution in value). See
generally Penn Central, supra at 123-27.

What Interest is Taken2.

)

)
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A. EPA Implementatton.

1. If an EPA proposed polley or action 1s not within
an exclusion or the above definition of "ponties
and actions that have no tak1ng.lmpUcations" and
the proposed policy or action may directly affect
the use or value of a distinct property interest.
then the EPA proposed policy or action may be
subject to evaluation as described in paragraph 5
of this section.

VI. EPA IMPLEMENTATION. MANAGEMENT. AND SPECIAL REPORTING
REQUIREMENTS

The Court has consistently followed this approach,
evaluating takings claims only tn the context of
the entire property Interest of the claimant where
the governmental purpose is for the public benefit.
Government actions that have completely deprived
owners of their interest In using their property tn
certain ways have not been found to constitute
takings. In Penn Central the Court found that no
tak.lng occurred when a property owner was denied
the right to erect a structure above an existing
buIlding (air rights). In Andrus v. Allard, a
complete denial of the rIght to sell certain types
of property legalJy In the owner's possessIon was
lIkewise found not to constitute a tak.lng because
that dental was "necessary to [an] environmental
protection regulatory scheme". Hodel v. Irving.
U.S •• 107 S. Ct. 2076. 2084 (1987). See also
Mugler·v. Kansas, supra (deprivation of right to
brew beer In a brewery was held not to be a
taktng>; Mtller v. Schoene. supra. (deprivat1on of
right to have ornamental trees harboring an
organism harmless to them but harmful to nearby
apple trees was held not to be a taking).
Goldblatt v. Hempstead. supra (State ban of
excavations below water table that effectively
prohibited continuation of well-established
business was held not to be a taking>. See
generally Penn Central Transportation Co. v. New
York CIty. supra at t2~28 and cases cited
theretn.

Id. at 65-66. Quoted in Keystone Bituminous, supra
at 1248.

c
oUwhere an owner possesses a full 'bundle' of

property rights. the destruction of one
'strand' of the bundle is not a taktng because
the aggregate must be viewed in its entirety.~

renn central 'Transportation Co. v. New York ctty.
supra at 130-31. quoted In Keystone Bituminous Coal
Assoc. v. DeBenedictIs. supra at 1248. Slm'larly.
in Andrus v. Allard. 444 U. S. 51 (1979) the Court
noted that:



(a) Physical Intrusion by permanent or temporary
physical occupation. or invaston will be
subject to evaluation. .

(b) For other policies and actions that at the time
do not Involve a distinct property Interest but
may involve a distinct propert interest later
In applying or implementing the policy or
action. the only ta~ings question Is whether
the property Int.erestowner '5 denied all
economically viable uses of the property
Interest. If the answer is yes. then the
policy or actton Is subject to evaluatIon. If
the answer's no. see IV.E.2. and E.3.

(c) For other pol'ctes and acttons that Involve a
distinct property tnterest, the character of
the EPA action. tts Interference with the
reasonable investment-bac~ed expectations, and
Its economic Impact (factual tnqutrtes) are to
be conSidered.

3. In considering the factual 'nqulrtes described in
paragraph 2.(c) above, the first step is to look to
the EPA statute for guidance.

(a) The statute may define requirements that must
be included In the conslderatton of the
reasonable tnvestment-bac~ed expectations.
Some examples of such statutory requirements
are meettng standards. obtaining permits, or
using property In a manner to avo'd caus'ng a
public health, safety or environmental risk.
Where the proposed policy or action is legally
consistent with the statutory requirement,
there ts per se no tnterference with the
reasonable Investment-backed expectations
irrespecttve of when the distinct property
Interest was acquired. In such instances, this
factor disposes of any taktng Implications
without the need to examine the other two
factors, and no further evaluation's required.

(b) In Instances where the pro~osed poltcy or
action Is carrying out a statutory requirement.
then the character of the EPA action may be
determ'ned from the statute (I.e.• protecting
public health, safety. or the env'ronment)
without further inquiry. See IV.F. above. If

}

r5

2. To determine whether such proposed policy or action
as delineated in paragraph 1 of th's section may be
subject to evaluation. it is important to
distinguish between physical intrusion and other
policies and actions that either involve a
distinct property interest or do not involve a
distinct property Interest at the time but may
later.

D
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LII'C: ,-"0' D'-L'l:1 VI "lit!! lJr-oposeaPOI1CY or actIon
is to protect against a public health and
safety risk. see IV.E.4. above.

(c) It is unlikely that the statute will be helpful
in determining the economic impact of the
proposed policy or action. This may require
additional analysis. Where such analysis is
needed, it must be done only at the point if
and when a distinct property Interest can be
identified. In considering the economic
impacts. an important factor is whether the
property interest owner .is being singled out to
solely bear the burden of a policy or action
where the property interest owner has not
disproportionately contributed to the problem
being remedied by the policy or action. Where
the property interest owner as well as the
public shares the benefits and burdens of a
poltcy or action. the benefrts a"reto be"
considered together with any dIminution In
market value of the property Interest. See
V.A. above for additional guidance.

4. Where the statute does not provide guidance tn
analyzing the factual Inqulrtes, polley and action
evaluation criteria are provided In the Attorney
General Guidelines at pages 17-19. In addition,
where a proposed polley or act,qn Is Intended to
protect against a public health and safety risk
without a statutory reference. assessment criteria
for such polley or action to be given public health
and safety deference Is provided tn the Attorney
General Guidelines at pages 15-16.

5. For those proposed pollc'es and actions subject to
evaluation, a Takings Implication Assessment (TIA)
must be prepared. The TIA 'S descr'bed in the
Attorney General Guidelines at pages 21-23~

B. EPA Management.

1. The Designated Takings Off'cial Is the EPA contact
for EPA Implementation of Executive Order 12630.

2. The Des,gnated Takings Official may assign the
Deputy DeSignated Takings OffIcIals any necessary
duties to assure compl'ance with Executive Order
12630 and to support any cert'flcat'ons required to
be made by the DeSignated Takings Official 6

3. Except as provided In paragraph 4 below, the
Designated Takings Official shall approve and the
General Counsel shall concur on any EPA
determtnatton that:



)

C. EPA Reporting Requirements.

1. Only significant taking Implications are to be
discussed In proposed rulemakfngs published in the
Federal Register. All other discussions related to
EPA implementation and determinations are not
requtred to be discussed tn rulemaklngs published
In the Federal Regfster.

2. To the extent permitted by the Freedom of
Information Act. all documents related to EPA
Implementation and determinations are entitled to
be protected from disclosure.

(a) a spec~fjc regional policy or action has no
taking implications; or

(b) a specific regfonal policy or action Is not
subject to evaluation.

S. In developfng a TIA. each Assistant Administrator
and Regional Administrator should coordinate with
the DeSignated Taktngs Offfcial and General
Counselor Regional Counsel as appropriate. The
TIA requ'rement for an estimate of the potent'al
financial exposure to the government should be
prepared only In those instances where the General
Counselor Regional Counsel has determined there fs
a lfkely expectation or probabfllty of a Federal
court finding the proposed polley or actfon to be a
compe-nsatory tak.1ng.

6. The General Counsel with the concurrence of the
Designated Takings Official shall review and
update these Supplemental Gufdellnes as necessary.
and both are to provide implementattonal guidance
in their respective areas to ASSistant
Adminfstrators and Regfonal Administrators as
needed.

,

J

4. Each Regional Administrator shall approve and the
Regional Counsel shall concur on any EPA
determination that:

Where appropriate, Assistant Administrators and
Regional Administrators can seek such approval and
concurrence on a program-wide basis.

Ca) a policy or action has no taking implications;

Cb) a policy or actton is not subject to
evaluation; or

), Cc) a policy or action has significant taking
Implications.
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Date

Lee H. Thomas
Administrator

C-·.-o

_ , .. ~ ft" t ,,",'V'VI Utua-.'C GIIU

transmit all reports except for EPA budget
subm'sstons required to be submitted to comply with
Executive Order 12630.

4. The AssIstant Administrator for Office of
Administration and Resources Management will comply
with any budget submission requirements requ'red by
Executive Order 12630.
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Commerce Clause Jurisdiction in Isolated Waters
(Army Corps of Engineers)

Section 2

PART XII - MISCELLANEOUS GUIDELINES
D



4. ~ the other hand, quidance provided at psraqraph 3.a. of the RIM is
correct and appropriate. The distinction between an ephemeral puddle and a
true waterbcdy must be made•

. s. Youshould review RIM'85-07 and any'other guidance dealtng with this
susject and modify it consistent with the EPAmanorandan on isolated W!ters.
In addition, you should notify your districts that,. effective imnediately, all
waterbodies which are or reasonably could be used by migratory birds are
waters of the Onited States an:! should be reg!llated as such for all ongoinq
are future discharges of dncged or fill material.

3. Based on the EPA memorarrlun, I must nowconclude that the guidance
provided in your Regulatory Infomation Memo(RIM) No. a5-07 , dated
2 April 1985, is no longer appropriate. Specifically, I find that quidance
provided at paragraph 3.b. on significance of effect on c.ailierce conflicts
with the EPA legal opinion on the subject. Note that waters which "are or
could be used" by migratory bUds which cross state lines are subject to GlA
jur lsd'lction.

D

2. Youwill recall that on 8 Novenber 1985, I transi tted to all field.
operating activities (FOA) a legal manorandumon ao. jurisc1ic:tions over
isolate:i waters which had been prepared by the Enviromlelltal Protection Agency
(EPA). '!hat dooxnent clarifiB3 for the first time the factors which are
irrlicative of a connection to interstate caunerce for purposes of the G1A.
While the limits of sane of those factors need clarifications, am will be
addressed"when a national policy is finalized, COrPs FOAs should implement'the
quidanc;e provided it:l the EPA msnorandl%n for jurisdictional calls on isolated
water bodies.

1. On 2S Q:tober 1985, the Assistant SeCretary of the A:cny(Civil ~rks) was
notifiB3 purSuarit to Section 50S of the Clean Water Act (0lA) of an alleged
violation of Section 404 of the ~ The notice specifically identified the
isolated waterbody knownas Pord 'No. 12 within the boundaries of the GUveston
Oistrict~·· en 15 January 1986, 'a fomal canplaint was filed in the D'litec1
States District Court, Southern District of Texas. 'l11ese actions caUSEdus to
analyze the particulars of the case, precipitated a field investigation of the
area, and induced us to review existing policy am guidance on the subject.

Qmnarrler, SOuthwestern Division

D
SUBJECT: Catmerce Clause Jurisdictim in Isolated Waters

11 rEa sas
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PATRIClCJ. mLY
Briqadier General, O~
Deputy Director of Civil WOrks

6. Because other FOAs ate wrestling with similar questions, I aD forwarding a
copy of this letter to all divisions. Questions on this letter should be
addressed to DAEN-CX>-N (AT1'N: Robert PierCe; 272-1786).

FCB THE C'CJfi.\NDER:

DAEN~o-N
sus.:rEX:T: CCmnerceClause Jurisdiction in Isolated Waters
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(1) Cyclostomala, including. bllt not limited I
hagflShes and lampreys;
(1) Elasmobranchii. including but not limited 1

sharks, states, and rays; and
(3) Pisces. including but not limited to trol

perch. bass. minnows, and catfISh, including al
pan. product, egg. or orrspring thereof, or II

·FI£h· means a member oC any or the followi
classes:

·Endangered wildlife· means any wildlife lisled
117.11 or § 17.12 oC this subchapter.

·Direaor" means the Direaor of Ihe United Sial
rl£h and Wildlife Service, Department oC I
Interior, or his authorized representative.

·Crustac:eanW means a member or the d
CnIstacca, including but not limited 10, aayfi
lobsters, shrimps. crabs, barnacles, and 10
terrestrial Corms; including any pan, prodUd, e
or orrspring thereof. or the dead body or pa
thereoC(excluding fossils), whether or not inclucl
in a manufactured product or in a processed fo
prodUd.

·Countl)' of origin· means tbe country where
animal was taken from the wild, or the count!)
natal origin of the animaL

·Country of exportation· means the last cour
flOm which the animal was exponed ber
importation inlo the United States.

·Birds" means a member of the class A'
including any pan, product, egg. or off-spJ
thereof (excluding (0ISi1s).whether or not inclul
in a manufactured prodUd or in a proc:esscd (I
product.

·Animal· means an organism or the ani
kingdom, as distinguished from the plant kingd
including any pan, product, egg. or olrsp.
thereof, or the dead body or parts thel
(exrluding fouils). whether or not included i
manuCactured product or in a pl'OCCl5ed (i
product.

·Aircra(t· means any contrivance: used (or nigl
the air. ·Amphibians· means a member or
elass, Amphibia, including. but not limited
(rags, toads, and salamanders; including any I
product, egg. or offspring thereof, or the c
body or parts thereof (exrluding rouils), wbe
or not included in a manufactured prodUd or
processed Coodproduct.

110.12~finllions..

Rev. (11/23/90)

In addition and subjCd to definitions conlained in
applicable Sfatules and lublcquenl pans or
$Cctions of Ihis Subchapter B. words or Iheir var
iants shall have the meanings ascribed in this
subpart. Throughout thili Subchapter B wolds in
Ihe singular {arm shall include the plural, wolds in
the plural (orm shall include the singular, and
words in Ihe masculine Corm shall include the
feminine.

110.11Scope oC definilions..

Subpart n-D.finilions

(38 FR 2..'015, Aug. IS. 1973, as amended at 39
FIR 1IS9, Jan..4. 19741

(b) Pnmiu. The regulations in chiliSubchapter
B shall apply to any permit application received
aCter the errCdive dale of the appropriate regu·
lations in this Subchapter Band, insoCar as
appropriate, to any permit wbich is renewed arler
such errCdivc dale.

(a) Civil pmalty pmc«dinlf. Except as
othe rwise provided in 111.25, the civil penalty
assessmenl procedures contained in Ihili
Subchapter B s.hall apply only 10 any proceeding
instituled by nOlice:oCviolation dated subsequent
to Ihe erredive date or these regulatiOns,
reprdlcss or when the act or omisiion which iiithe
basis oC • civil penalty proceeding occurred.

The ~gulations oC this Subchapter B shall apply to
all mailers arising after the crrCCl~ date of such
~gulations, with the followin, ezceptions:

1lOA Whln rqulations apply.

No statute or regulation oC any State shall be
construed to relicvc a person (rom the rc5tridions,
conditions, and requirements contained in thili
Subchapter 8. In addition, nothing in Ihili
Subchapter B, nor any permit issued under this
Subchapler B. shall be construed 10 relicvc a
person rlOmany other requirements imposed by a
statute or regulalion of any State or oC the Uniled
States, including any applicable health. quarantine,
agricultural, or customs laws or regulations, or
other Service enfon:ed statutes or regulations.

I 10.3 Other applicable laws..

that the pans must be construed with reference to
each other.

~WS/LE REG_ 10

The various pans of Ihis Subchapter n are
rrclaled, and panicular note should he taken

§ 10.2 Scope or rqulations..

(38 FR 2..?OIS.Aug. IS. 1973. as anlended at S3 FR
6649. Mar. 2. (988).

Lacey Ad, 18 U.S.C. 42-
Lacey Ad Amendments of 1981. 16U.s.C 3371-18.
Migratory Bird Treaty Ad' 16 U.s.C. 703-71L
Bald and Golden Eagle Protedion Act. 16 U.s.C.
1.s.C. 668a-668d.

Endangered Species Ad or 1973. 16 U.S.C. 1531-
1543.

Tarirr Classification Ad of 1962, 19 U.s.C. 1202.
(Schedule 1. Part ISO, Headnote 2(d), T.S.U.S.)

FIShand Wildlife Ad or 1956, 16 U.s.C.
742a· 742j-J.

Marine Mammal Protection Ad or 1972. 16U.S.C.
1361-1384, 14'1-1407.

.-.... Subpart A - Introduction,
....,10.1 Purpose or rqulallons

~e regulations or thili Subchapter B are
promulgated to implement the (ollowing statutes
enCorced by the U.s. rl£h and Wildlife Service
which regulate the taking, possession,
lransportation, sale, perehase, barter, exportation,
and importation of wildli(e:

Source: 38 FR 22OlS, "ug. IS, 1973, unless
otherwise noted.

Authority; 18 us.c 42; 16 usc 703-712; 16
usc 668a-dj 19 U.s.C 1202, 16usc, 1531-1543:
16 usc. 1361-1384, 1401-1407; 16 usc, 7413-
742j-l; 16 usc, 337)-3378.

10.21 Direaor.
10.22 Law en(oreement offices.

Subpan C-Add~s

10.11 Scope or definitions.
10.12 Definitions.
10.13 List or Migratory Birds.

Subpart B-~nnIUons

10.1 PurpoK oC regulations.
10.2 Scope or regulations.
)03 Other applicable laws.
10.4 When regula lions apply.

Sec.
Subpan A-Introdudlon

TITLE 50, CODE OF FEDERAL REGULATIONS, PART 10
GENERAL PROVISIONS
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The spcc:ies are listed two ways. In thc first pan
of the list species are arranged alpllabetic:ally by
English (common) name poupi, with the sc:ientirlc
name followinl the English (common) name.

[38 Fa %2015,AUG. 15, 19'73, as amended al 42
Fa JUn, June 24, 1977; 42 Fa S9l5B, Nt:Ii-
1977, 4S FR S6673, Aug. ~, 1980; 50 FR
Dcc. 26, 1985) •

I ULI3 LIst 01M..... tol)' Binil 0
Thc folloMn, is a list of all species of mipatory
birds protected by the Micratory Bird Treaty Act
(16 U.s.c. 703-711) and subject to tbe regulatiOns
on micralory birds contained in this Subchapter B
of ntle 50 CPR. The spcc:ies listed IR thOK
protcded by the Conventioa for the Protection of
Migratory BUds, AUgust 16, 1916, United
Statcs-Great Britain (on behaICof CUada). 39
Stat. 1102, T.s. No. 628; the Convention for the
Protection of Miptory Birds and Game
Mammals, February 7, 1936,United Stales-Mexico,
50 Slat. 1311,T.s. No. 912; the Conveotioll for the
Protection of Miptory Birds andBirds inDanger
of Extindion, Ind Their EnvironIDCnt, March 4,
1972,United States-Japan, zs U.s.T. 3329,T.IAS.
No. 7990; and the O:invcntion for the Coascrvalion
of Micratory Birds and Thcir Environment, United
States-U.s.s.R., November 26, 1976,9ZStat. 3110,
T.IAS. 9073, 16 usc. 703, 712.

"Whoever- means tbe same as penon.
"W"ddlirc·means the lime as rash or wildliCe.

·United Statcs" means the several IlItes of the
United Statcs of America, the Distrid of
Columbia, tbe CommollW'Caltbof Puerto Rico,
American Samoe, the Vuzja 1sJaads, lad Guam.

"Traasponacion" ":'eIns to ship, COIl1IC)'. carry or
traaspon by Iny means whatcvcr, and ddMr or
receive ror such shipment, con~, carriage, or
transponation.

"Take" means to pUl'$ue, hunt, Shoot,wound, kill.
trap, capture, or collcc:t, or lucmpt to pursue,
bunt, sboot, wound, kill, trap. capture, or coiled.
(With reference to marine 1I*11Inlll" see Part 18
of this subchapter.)

other cruslac:Cln; or Iny pan" product, r- "'r
offspring thereof, or the dead body 0

thereof (excluding fossils), whetheror not i _...J
in a manuflctured product or in a pnxcssed food
product. 0
'Statc' means any State 0( the United States, the
District of Columbia, the CommOftWellth of
Pueno Rico, American Samoa, the Virpa lslands,
and Guam.
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·ShellflSh· means an aqullic invenebrate animal
having a shell. includin" but not limited to, (a) In
oyster. clam, or oJhcr mollusk; Ind (b) a lobstCl'or

"Service' means Ihe United States FISh and
Wildlife Service, Dcpanmcnt or ehe hllerior.

·Secretary" means the Secretary of thc Intcrior or
his luthorized representative.

"Reptilc' meaM a member 01 Ihe clul, Reptilia,
incJudin, but not limited to. tunics, snakes, lizards,
crocodiles, and alliptol'$; includin, any pan,
product., eg. or offspring thercot, or the dead
body or parIS thereof, whether or not included in
a manuflctured product or in a proc:esscd food
product.

"Public" as used in referring to museums,
zoolopc:al parks, and sc:icntific or educational
institutions, refcrs to such as are open to the
general public and are either established, main·
tained, and opcrated as a govemmental service or
are privately endowed and orpnizcd but nOI
operated for profit.

'P!lI!ISeSSion'means the detention and conbOl, or
the manual or ideal
custody of Inything which may be the subject of
Propeny, for one's usc and enjoyment, either IlIi
owner or as the proprielor of a '1U1lif"'1Cdri&ht in
it, and either beld penonally or by Inother who
eJlercises it in one's place and name. Paaesdon
includes the act or stlte or pcacs5ing and that
condition or faClSunder which one can escn:isc his
power over a corporulthlnr; at his pleasure to ~he
CJII:lusionof all other pcrsons. Possession includes
constructive possession which means not actual but
assumed to exist, where one claims to hold by
virtue of some title, without havinglctual custody.

'Plant" means any member of the plant kingdom.
including seeds, lOOts and other parIS thereof.

·Person" means any individual, firm, corporation,
association, pannel'$hip, club. or private body. any
one or all, as Ihe context requirCL

'Permil" means Iny document designated as a
"pcrmit, • "liccnsc.,- "cenificate,' or any other
document issuedby the Service to aulhorizc.lind~,
or describe activity and signed by In authorized
official of the Service.

"Mollusk' means I member or the phylum,
Mollusca, including but not limitcd to, snails,
mussels, clams. o)'$tel'$, scallops, Ibalone, squid,
and octopuses; including any part, product, e", or
orrspring thereof. or the deld body or pans
thereof (eJlduding fossils), whether or not included
in a manufactured product or in a processed rood
product.

FWS/LE REG. 10

'Migratory pme birds"; Sec § 20.11 of this
subc:hapter.

'Migratory bird" means Iny bird, whatever its
origin Ind whether or nO( raised in captivity, which
bclonp to I Ipcc:ics listed in f 10.13, or which is a
mutation or a hybrid 0( any such species, induding
any pan, nest, or ell of Iny such bird or any
product, whethcr or not manufactured, which con
sists, or is compalCd in whole or pan. of any such
bird or any pan, nest, or eythereof.

·Mammal" means I member of the clus,
Mammalia; inc:ludin, any pan, product. e", or
offsprin" or the dead body or pans thereof
(excludin, foails), whether or nOI included in I
manuflctured product or in a processed food
product.

'Injurious Wildlifc' means any wildlife for which a
pennit is required under Sub-pan B of Pan 16 of
tbis 5ubchapter before bein, imported into or
Ihippcd betM:cn Ihe continental Unlled Slates, the
District of Columbia, Hlwaii, the Commonwealth
of Pueno R1co, or any pcmcs.sion of the United
StalCL

'Impon' means to land on, brinS into, or
introduce into, or attempt to land on, brin, into,
or introduce into any pllce subject to Ihe
jurisdiction of Ihe United States, whethcr or not
such landin" brinling. or introduction constitules
an imponation wilhin the meaning of the tarirr
laws of thc United StatCi.

"Fo5siI" means the remains of an Inimal of past
plopcaJ ages which has been prcseJVCd 'in the
canh's crv.st Ihrou&h mineralization of Ihe object.

"Foreip commen:c' includes, among other .hinp,
any .ra_dion (I) betwun persons wi.hin one
foreip country, or (2) between person's in two or
more foreip coun.ries, or (3) between I pcnon
within lhc United States and a person in one or
more foreip countrics, or (4) betwecn pcnons
witbin lhe United Stales, where tbe f"'lShor wildlife
in question are moving in Iny counlry or countries
oUlSidc the United SlaleL

"rlSh or wildlirc' means Iny wild animal, whethcr
aiM or dead. including without limitation any wild
mammll,bird, reptilc, amphibian, f"'lSh,mollusk.
~, anbropod, coelenterate, or other
i_ncbralc., whether or not bred, ha.ched, or
bona in captivity, and includinl any pan, product,
eg. or offsprinsthereof.

dud body or pans thcreor (cxcluding fossils),
whethcr or not includcd in a manuractured product
or in I processed rood product.
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American BIacItDude,.An4s rubript:I
Burnehead, ~qMa14 tIIbeolIl
Canvasback,A)'t/I)'a "'IlIisinriJ
Eider.
Common, SDIrfIIUtitlIllOllisJimG
King. SoIlUllelitJ lp«IIIbilis
Spectacled, SoItUllDl4 fischtri
Steller's, PoIystkta SIeIItri

Oadwall, AntIS strtpera
Garpncy, AntIS q~
Goldeneye:
BalTO'W's,BuctphD/DIsIandicD
Common, ~ephoIa danguIa

Harlequin Duck, HulriDnicus hisIriDtIi&us
Hawaiian Duck,Anos ~
La)'Un Duck, AIIIU Iaysanmsis
Mallard, Anas plIlcyrhytldw
Masked Duck, O%yura tIominiaI
Merpnscr.
Common. Mergus mtTfD1U6
Hooded, LophodyrG cucullalus
Red-breasled. Mergus sm'tJI()r

Mauled Duck, AIIIU ftdvigula
OkSsquaw, ClIlngulll hyemaJJs
Pinlail:
Nonhem, AIIIU DCUIII
While<heeked, AIIIU baJuunensis

Poc:llanl:
Bact's, Aytlrya bIltri
Common, Aytlrya !tr'ina

Redhead. Ayrlrya Ilmtricano
Ring·necked Duck, AytJrya collaris
Ruddy Duck, O;ryufQ jamaiunsis

DUCKS

.Common, Cucu/US<lllf«llS
Hawk (sec Hawk Lizard Cuckoo)
Mancrove. CocC)'DU minor
Oriental, Cucului sallUtIlIU
Yellowobilled,CocC)'DUGmD'ic4nus

Curlew (sec Wbimbrcl):
Bristle.thighed, NUIMIIius IlJhidmsis
Eskimo. NIIIMnius bomIIir
Fu Eastern, Nummius ~
Least, N~ tniINItKs .
Loncobilled,Nummius GmD'ic4nus

Dickcissel, SpizA americanIl
Dipper, American, CincIus mcrticIJmu
Dolle~l. Eurasian, ChIltadrius ItUJI'iMIIIls
Dove:
Ground (sec Ground-DoYe)
Inca, CoIumbintJ inaI
Mourning. ZmaidD mIlCTDUnJ

Quail (sec Quail·Dove)
White-tipped, LIptod/4 vmm&ai
While-wingccl.ZDuIidIJ llSiatica
ZcMicla, ZmaidD IllIriuJ

Dovekie,Alk aile
Dowitcher.
Long-billed. LimnotltrJnws scoIopa&au
Sbon-billed, LimnotltrJnws grisGIs

Pueno Rican, lAzigiJlll ponorictnJis
Bunling:
Indica, Passninll cyantll
Lark, CalQlQospizamelanocorys
Lazuli, PtuUrinll amoeno
McKay's,PI«aopMlUU Iryperborrus
Painted, Posstrina ciris
Reed (see Reed-Bun ling)
Rustic, Embtrim nuUcll
Snow,Pl«trophDuu niwIIis
Varied, PDSX1ina w:nkdDr

Bushtit, PS41tripanu minimum
Canvasback (sec DUCKS)
Ca,.ca,., Created, PoIyb«us pIanaIs
Cardinal, Northem, CardinDIis CIIIdiNJIis
Carib, Greea-throatcd, Eullmrpis ~
Catbird, G,." Dlunelellll CDIOliMnsis
Chal, YeJlow-b~ted.IClDia virrns
Chickadee (see Tit): "
Black-cappc:d.PIltUS atriatpilIIIs
Boreal, PQfUShudstJniau
Carolina. Porus clll'Olinmsis
Cheslnut-backed, Porus rufosutu
Mexican. PIlI1IS sclaUri
Mountain, PIlI'US gambdi

Chuc:k-will's-widow,Ozprimulgus ClIIDIiMtuis
Condor. Calirornia, G)mnom;Is CIlIifomianus
Coot:
American, Fu/ica QlQtricana
Caribbean, FulictJ C4ribGeil
Eurasian, FulicQIlIrtJ

Cormo,.nt:
B,.ndt's, PhIlIaaot:IJ,.pDfid/IIJIUS
Double-crested. PhDIat:tocortu IIIITiJIu
Great, PhDlllcn1ClNfU etubo
OliYac:cous,Phalar:rt1Cl1l'tlJtoIivacau
Pelagic, Phalaaocorru pt!Iagiau
Red-raced, PhDlllcrDCarru ruiJe

Cowbird:
Bronzed, Mo/OIJrrus tUnau
Brown·beaded, MohnhnIs attr
Shiny,MoIolhtus OOnaritnSis

Craltc;
Com,Crucra
Yellow-brcasted, PonIlntl flavivmltr

Crane:
Common, Grus grus
Sandhill, Grus canadmsis
Whooping. Grus amtricana

Creeper. Brown, Cmhia QlQmcana
CrmsbiIJ:
Red, lAzia curvirostra
Wllile-wingcd, Lt»da /tllcopura

Crow:
American. Corvus btrlchyrhynchas
FISh. COtVUSossifragus
Hawaiian. Cot\'IU hDwaiimsis '
Mexican. Con'IU impartltJIS
Nonhwc5lem, COtVUScaurinus
While-necked, COtVUSItuct1paphalus

Cuckoo:
Black-billed, Coccyzus trythropthalmus
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Accentor, Sibcrilln, Prunella mtJllfaMlIlI
Albatnm:
Black fOOfed,Dionwlea nigripu
Laysan, Dionudea immuUlbilis
Shon-tailed, Diomedea tJIbamzs
Yellow-nOled, IJiom«UG dJlDI'Orlrynchos
Anhinp, Anhinga anhinga

Ani:
Oroove-b'iIIcd, CrotophDga su/cirosrris
Smooth-billed. CrotophDgaani

Auklec
Cassin's, Prychortunphus a/euliclis
Crested, Aethia aistQlel1a
Least,Atthia pusilia
Pa,.kect, Clyclotrltytu:luu Ptillacula
RhinocclOl, CDrxIIlnaJ mtJllocmzla
Wbiske.red,Anllia pygmMtl

Avoa:l, American, R«urvinJstra QlQtricana
Barn-Owt, Common, 7)rta alba
BcanlIcss-Tyrannulct. Northern, CamptoSlDm4

..··wbnM
tard, Rose·throated, PllclryramplulS aglaille

-..JIllern:
I ,American, BoltwrUS louiginosus
JChincsc:,lmlN)tchus sintnSis

Least, b:abrychus cd/is
Sch~nlt's, /ztJlN)tchus eurlrylhmus

Black·Hawk, Common, Buln1fallus IInlhrtlcinus
Blackbird:
Brewer's, EuphDgus cyIInoctphallls
Red-winged,AgelaiusphMicnicnu
Rusty, EuphDgus carolinus
Tawny-shouldercd, Agelllius hummz/is
Tricolored, Agelaius mcolor
Yellow-headed, XtJllthDCephalus :r.anthactphlllUS
Ycllow-shoulde~, Agdaius JrDnlhomus

Bluebird:
Eastern, Sialia sialis
Mountain. Sialill cUmlcoidu
Western. Sia/ia maicana

Blucthroal, Luscin;1l swcica
Bobolink, DolichDnyx oryzivorw
Booby:
Blue-footed, !MIll ntOOu,;;
Brown, Sula ItilcogtlSltr
Masted. Sula dQctyllltrD
Red-rooled, S"IIl mla

Brambling. Fn'ngilla momifringillo
Dranl. Brantll bemie/a
Buffiehead (sec DUCKS)
Bullfinch:

,rasi..n. Pyrrlul/a pyrrhula

L ALPHABE11CALUsnNG

_..' .... It:to

:11 species of ducks an: lisled logelher under Ihe
_ .lIeading ·Ducks·, In the second pan of the List,

species are listed by scientific IIame arranged in
nomic order. Taxonomy and nomenclalure

(ollows the American Omithologists' Union's
Check-list of Nonh American Birds (6th Edition.
1983).
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Grebe:
Eared, Podic¥ nigricollis
Homed, Podkrps llllritus
Leasl, TaclrybapltlSdominicus
Picd-billcd, Podilymbus podiceps
Red-necked, PodicqJS ~
Western, A«IImophotus ~

CireenCinc:h,Oriental, C~ sinicll
Greecu;hank, Common, Ttingd ne6u/Qria
Cirosbealc
Blact·headed, Phnlcikus mdIInocrphlllus
Blue, GuiraCII c~ .
Crimson-collarcd, RhotIoIIIrtJupis cdMnlJ
B1II:ning.CoccotJraustes vupmJntu
Pine, Pinicolll ~

Rme-breascecl. Phnlc:tkus buJavidIInus
Yellow, Pltduaicus chtystJpqJIus

Ciround·OOIIC:
Common, CdwnbinII~
Ruddy, CoIumbinllllllpllcod

Ciuillemot:
Black, Crpphus gryIIe
Pigeon, Cepp/uIS columbo

Gull:
8onapane's, lAIIIS phiIIulelph/ll
California, LDIw califomkus
Common Black-headed, lAnIs ridibundus
Franldin's, LIIrus pipi»Clln
Cilaucous, LDnu hypf!I'bomIs
Glaucous-winged, lAIIIS g/IIuuscms
Circal Black-baclted, LDtus rrurrinus
Heermann's. LollIs h«!mIIIIIni
Hemng. Latus tIIpIIIIlUS
Iceland, Latus gklllCQida
Ivory, PQgoplrillldIumftt
Laughing. lAtus al1idllll
Lesser Black-backed, LanIs fuscus
Little,lAtus minunu
Mew, lAtus CQIIUS
Ring-billed, lAtus dtklwormJis
Ross', Rhodosuthill rrJSINJ
Sabine's, XrmIJ sabini
SJacy.backed,LDrus ICIristis4gus
Thayer's, lAtus thaytri
Western,lAtus oc:cidmulUs
Yellow-rooted, LDnu Iiwns

Ciydalcon, Falco rusdcalus
Hamer, Nonhern. CIrCUS cyanau
Hawfinch, CoccOlhraUSla COCCIIlIrnIMsta
Hawlc
Asiatic Sparrow, Accipiter gulllris
Black (see Black-Hawt)
Broad-winged, Butro P/tnyptm4S
Cooper's, Accipiter cooperii
Ferruginous, BUleo rrgalis
Ciray,Butro nilidru
Harris', PQrQbUftounicinclJU
Hawaiian, Butto solittuius
R.cd-shouldercd, BUleo IwlllJU
Red-tailed, ButM jQmaicensi.r
Roup·legged, Buteo lagopus
Sharp-shinned, Ac:cipltrr striIItus ,~
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Dusky, Empidol'UU oberhDtsm
Dusky-capped, Myi~hus IJIbrrculiff!T
Fork·tailed, Tyrannus SQ\I'QIIQ
Ciray, Empidonax wrigNii
Gray-spoiled, MuscicDpD gri.seistiCIll
Great Crested, Myillrchus ainiIus
Hammond's, Empidonaz hllnrmDndii
Least, Empidonox minimus

Narcissus, MuscicDpll tUUdJsina
NUlling's,MyiDrchlls IUUlingi
Olivc-sided, Contopus bortalis
Pueno Rican, Myituchus andIIIInIm
Scissor·tailed, 'l}rannruforIicDba
Sulphur-bellicd, MyiDtJynastes bueiwnITis
Vermilion, PyrocrphllJus IIIbinus
Westem, EmpidOIUlX difJidlis
Willow, EmpidOIltu traillii
Yellow-bcllied, Empidonax JlIIviwnIris
friptebinl:
Cireat, Frqatll minor
Magnificent, FTtgtUII magnificms
Lesser, FTtgtUII ariel

Fulmar, Nonhem, Futmlll'llS glacilllis
Ciadwall (sec DUCKS)
Gallinule, Purple, Porp/ryruIIIIIUII'dnicQ
Gannct, Nonhern, Su14 bIIssIInus
Ciarpney (sec DUCKS)
Cinatcatcher.
Black-capped, Poliopd/II nigriaps
Black·tailed, Polioplilll me/tuuu'tl
Blue-gray, Polioptilll camlka

Ciodwit:
Bar·tailed, UmOSD 14pponica
Black·tailed, LimOSD /im(ISII

Hudsonian, LimOSD IrIImIIISIkII
Marbled, Limasa frdoa

Golden·PIOIICr,Lesser. PIuviDUs dominiCII
Goldeneye (see DUCKS)
Goldfinch:
American, CQrdu~1is IIisds
Lawrence's, Cart/urlis IIIwrmcd
Lesser, Cardudis psaltrill

Goose:
Barnacle, Srllnlll leucopsis
Bean, Anser fllbDlis
Canada,Brllnla clllUldmsis
Emperor. CMn Cllnagica
Greater White-fronted, AMf!TIIlbifrons
Hawaiian, Ntsochm SIIndvicensis
Ross', CMn romi
Snow. CMn CQrruiucms

Goshawk, Nonhc:m, Accipiter gentilis
Cinlckle:
Boa.·tailed. QUUclllusmajor
Common, QUUclllusquisculll
Great-Iailed, QuUclllus maicaRUS
Greater Antillean, Quiscalus niF

Grasshopper·Warbler, Middendorfrs: LDcusztlla
ocholemis

Grassqul.:
Black·(aced" Tums bicohx
Yellow·Caced.TlIIrisoIivactQ
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Dunlin. OIlidrisalpina
Ea&le:
Bald, Ha/iamus leucocephQlus
Golden, Aquila cNysilelOS
Sea (sec Sca·Ea&lc)
White-tailed, HaliaeelJU albicilla

Epel:
Caccle,Bubulcus ibis
Oinese, EfPllo eulophotes
CiRaI, CAsmmHlius albus
Plumed, EgrrlUl inttrmdia
Reddish, Egrrlla rufescms
Snowy,Egntta thula

Eider (sec DUCKS)
Bienia, Caribbean, ElamiD morrin/ca
Emerald, Pueno Rican, ChloroSlilbo" l1IIJugaeus
Euphonia, An.iIIean, EuphOniDmunclI
Falcon;
Aptomado, Flllco fmroralis
Peregrine, FtJlcDpnrgrinus
Prairie, FtJ/co mmcanus
Fieldfare, Turdus pilllTis

Finch:
Cassin's, CllrpodtJCt"
House, CtUpOdacus mmctJnus
Purple, Cllrpodacus Pu'1'umu
RDsy. UucOSJit!lr ArclOG
Flamingo, Grealer, Phomicoptmu 111M
Flicker. Nonhern. Colaplu aUTQfUS

Flycatcher.
Acadian. EmipidontU ";rrscrns
Alder, EmipidontU alnorum
Ash·lhroaled, Myiarchus cinmucens
Brown-cresled, Myillrchus tyrannulus
Bull·breasted, Enrpidonax fuMfrons

ENDOFDUCKS

Scaup:
GRater, Aythyo marlla
Lesser, Aythyo affinis

Sooter:;
Black,Me/tlIIilla nigra
Surf,MeitlIIltla penpicil/ata
Whi'e-winged, Me/anula {uKa

ShOllCler,Nonhem, AnM clypeata
Smew,Merge/Ius albellus
Teal:
Baikal, Anczr fonnoSil
Blue-winpd, Anczr discon
Onnamon, Anczr cyanoptmz
Fabled, Anczr falcata
Cireen-winged, AnM Cl'«ca

Tufted Duck, AytIryo jitligu/ll
Whistling·Duclc
Blael(-bellied.Dmdroc:ygtuztlUlUmnplis
FulYous,Dmdrocygna bicolor
West Indian, Dmdrocygna tuIJoml

Wigeon:
American, Anczr americana
Eurasian, Anczr /Nnelope

Wood Ducic, Aa sponsa
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Merlin, Falco columbarius
Mockingbird, Northern, Mimus poIypHlos
Moorhen, Common. GaIIiIIultI chlorDpIIS
Murre:
Common, Uria QQ/gt
Thiclt-billed, Uria Iomvia

Murrelel:
Ancient, Synth/iborampIuI turliquus
Cra~ri'" SyIIlIrIibortmrphus aawri
Kittlitt's, IJnJdr)'nunphIl ~
Marbled, BracJryramphus mamrDnIlUS
>CantUl', ~ Irypokucus

Needle .. il, Wbite-Ihroated, KIIIIItdtIpus
caudllauus

Night-Heron:
Black-crowned, Nycdcana nyctkana
Japanese, Nycticoraz goisagi
Malay, NyaieOlW mtlaMlophus
Yellow-aowncd, Nyr:JiaIra viDlauus

Nlghthawlc
Antillean, Chorddks gund/IlI:Ni
Common, ChorrJeiIGminor
I...esscr, ChonkiIes aCJllipmnis

Nightjar:
Buffoeollarcd. CDpriinuJpsridpa)ti
Jun&le, C4primulps indkus
Pueno Rican, Cllprinrulps noctiIhmIs

Noddy.
Black, Antms nrinUlUS
Bluc-gray, Proctlsuma ct1Uktz
Brown, Anow SIDIidlIs
I...esscr, dnous tmUirosIris
Nurcnctcr, Cark's, NucifragG ~

Nuthatch:
Browa-beadc:d, SiIuI pusi/Ia
Pygmy, Silla pygmutI
Red-breastcd. SituJ CIInIldtllSis
Wbite-breasted, Sina earolinensis

Oldsquaw (see DUCKS)
Oriole:
Alcamira, IClmu gularis
Audubon's, Icttrus graduaeaudll
Blaclt-cowtcd, ICltlllS diHrlinit:tnSis
BIac:It-wnted, Ictmu WGgltri
Hooded, Icttrus cucuJlatus
Nortbem, lcurus galbula
Ol't'hard, IctmlS spurius
Scott'l, IClDWparisonmI
Stn:ak-bactcd, ICltlllSpl'SfllIalus

Ospn:y, PlJlldion hDliattUS
Ovenbird. Sdunu tJllrocapi//us
Owl:
Bam (sec Bam.Qw1)
Bam:d, Strix varia
Boreal. Atgolhu [unemu
Bunowing. Arhtnt cuniclllaritJ
El(. MicratMM whitney;
F1ammulated, Orus /lammtolus
Greal Gray, Strix ntbulosa
Great Homed, BIlbo virginianru
Hawlt (see Hawk..()wJ)
Lon,-earcd, Asio OlUS

Kingbird:
Cassin's, Tyronnus !IOCiftrans
Couch's, T.)NIInus couchii
Easlem. 7}nznnus tyrannus
Gny. 7}rannus dominictnsis
Loggerhead, 1}nrnnus caudifasc:iatus
Thick-billed, 1}nuurrucrassiIosIris
Tropical, 7}rannusmtlanchDlicus
Western, l}nmnus IIOticaJis

Kingf"ashcr.
Belled, Ctryle alcytNr
Green, ChJfJI'DCtrYk amtricQIUI
Ringed, Cyeyle UNqIUUll

Kinglet;
Golden-crowned, Regullls SDtrtJptI
Ruby-crowned, Regulus ealmdula
IOskadee, Grear, Pitangus sulp/IUl'tUUr

Kite:
American Swallow-tailed, ElDn4ides lorfiauus
Black, Milvus migrans
Black-shouldered. El4nus Cllmdau
Hook-billed, Chont/rohitrtJJtuneinDrus
Mississippi, ICliniIJmississippimsis
Snail, RDstrhIunus sodabiJis

Kiuiwake:
Blac:k.leged, Latus rridDayIa
Red-legged, LDrus btMrr1SIris

Knol:
Great. Calidris lenuirosrris
Red. Calidris canutus

Lapwing. Northern, Vanellus wureUus
Lart. Homed, Enmophila aJpestris
Limpkin, Aramru guQI'QUna
Lizard-Cucltoo, Pueno Rican,
SaurrJlhml !lidllad

Lonppur:
Cbestnllt-collared, Ca/coriru omarus
Lapland, C4IC1l1ilu lopponicru
Mc:Cowrt's,Caicariru mccownu
Smilh's. Calconus piC1US

Loon:
Al't'lic, Gavia arcliea
Common, Gavia immtr
Red-throaled. Gavia Slt/lalll
Yellow-billed, Gavitz odamsii

Magpie:
Black-billed, Pica pica
Yellow-billed, Pica nultalli

Mallard (sec: DUCKS)
Mango:
Anlillean. Anl/Jracolhoraz dominicus
Green. Anrlrracolhoraz lWidis

Manin:
Caribbean. Prognt dominictnsis
Cuban. Pmgnt cryptoltllca
Gray·breasled. Prognt chD~a
House (sec House·Manin)
rurple. Prognr sltbit

Meadowlark:
Easrem. SlIImtllQ magna
Wc:slem, Smmtllo neglreltl

Merganser (sec DUCKS)
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~hon-lailed, BUlm brachyurus
SWilinson's,BuitO SWQiruon;

""'\ While'lailed, BUI~oalbicaudallts
LI Zone·tailed, BUlm albonOlalllS

Hawk·Cuckoo, Hodgson's, Cuculus fugaz
Hawk-Owl, Northem, SumiIJ ulula
Heron:
Grear Blue, Ard~ herodills
Green-bac:lted, Bulotides sailI1US
lillie Blue, Egmto camdm
Night (see Nipt-Heron)
Pacine Reef, Egmta SDCTQ

Tricolored, EgmlD tricolor
Hoopoe, Upupa tpops
House-Manin, Common, Dtlichon urbiCll
Humminz;bird
(see Carib, Emerald Mango, Slanhroat,
Woodstar, Violel-ear):
Alien's, S~lasphDnlS SIJSin
Anna's, Calyple anna
Anlillean Crc5red, OnhtNlrynchus criszalus
Berylline. Amazilia bnyllina

Black-chinned, AlThilochus alexondri
Blue·throated, Lampomis cltnl~neiIJt
Broad-billed, CynantJrus latirosnis
Broad-tailed, SelasplrDnu plaryc~us
Buff-Bellied, AnltuiliIJ yucalantnSis
Calliope, Sid/uia CIlllioF
Costa's, Calyple costae
Lucifer. Cololhortu luciftr

- '~Ignificent. Eugtna fulgtru
,uby-lhrDIlI:d, AlThilochus colubris

- ltufollS, Stlasphotus f1IJus
Violet-crowned, Amari/iIJ violicqu
hile-eared, Hylocharis /tucotis

Ibis:
Glossy, P/qodis lalcintllUS
St'arlel, Eudocimus f1Ibtr
While, Eudocinrus a/bus
While·faced, Plegadis chihi

Jabiru. Jobiru mYCltria
Jaeana, Northern. lacana spinosa
Jaeger:
Long-tailed. SI~orarius longicalldlls
Parasitic. SltrCorarillSpoTtUiticus
Pomarine. SltrCorariru pomarimlS

Jay:
Dlue. CyanociuD cristala
Brown. Cyanocora:c moria
Gray. PmsortUS t:a"ad~nsis
Gray.breasled. Aphelocoma ll/lTQnlarina
Green. Cyanocora.'f yneat
Pinyon. Gynmorhintls cyanOCtphallll
Scrub, Apht/~",a cotnt/CSCCIIS
Sieller's, Cyanocilla Slellm

lunco;
Dark-eycd. Jllnco ~molis
Yellow-eyed. Jllnco phnconOIllS
«slrel:
Ameriran. Falco spnlwrills
Eurasian, Falco l;nnllncul,1S
'Ideer. CharodrillS l'(x:ifm,s
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Eastern, 0tuI osiD
Puerto Rican, Oau nudipa
Westc:rn, 0tuI kennicotdi
Whiskered, Oms trichopsis

Sea-Eagle, Steller's, HQ/iQ«IIIS pe/DfjaIs
Sccdeatcr, Wblt~llared. SpompIrlkJ ~
Shearwater:
Audubon's, Puffinus Ihenninleti
Black-wnted, PuJlinus opisthomdos
Buller's, PuJlinus buIIDi
Christmas, Puffinus IUIIiviIIzIUS
Cory'&,CaIon«Irls ~
F1csb-rooted, PuJlinus CIJTtIdpt:s
Greater, PuJlinus gravis
Little, PuJlinustmimiIis
Manx, PuJlinuspuffinus
Pinlt-footed, Puffinus CINIDpUS
Shan-tailed, Puffinus tenuirosIris
Saol, PuJlinusgrimIs
Townsend's, Puffinus lJIIricu/Qlis
Wedge-tailed. PuJlinw pot:iJicus

Shoveler (sec DUCKS)
Shriltc::
Loggerhcad.iAnius ludoviclonus
Nonhern, Lanius Qrubilor

Siskin, Pine, Cordudis pinus
Skimmer, Blac:k,Rhynchops niger
Skua:
Great, CtUlraracroskua
South Polar, CtUhoroctomacconnidd
SkyIatlt, Eurasian, Alouda 0I'VDfSis

Smc:w(sec Ducks)
Snipe:
Common, Callinogo golliluJgo
JICk, LymnocryptQmiJlimus
Pin-tailed. GaI/iMgo st~nura
Swinhoc's, GoIIiIuJgo megala
Solitaire, Townsend's, Myadesus tIIWrISeIJdi

Sora, Ponono ci11'OliM
Sparrow:
American Tree, Spizello .llIIiOtN
Bachman's, AimopIriIa aestivaIis ( •
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Rock, CaIJdrisptilocMmis
Semipalmatc:d, CaIidtis pusiJ/a
Sharp-tailed, Calidris acumbuua
Solitary. TringG soIitaria
Spoonbill, Eutynorlrynchus pygtMUS
Spotted. AWtis mocuImia
Slilt, CaIidds IIinuuuDpus
Tcrek, Xenus ciMmts
Upland, &nrturtUz ImrgiaJudD
Western, CaIidris m4IIri
Whlte-Nmped, CaIidris fusdcollis
Wood, Tringa ghIrto/4

Sapsucker: .
Rcd-brasted, SphyrDpicw rubtr
Williamson's. Sp/¥apicus IhyrOidau
YeIJow-bc:Ilir:d,Sp1ryrapicus variu.r

Saw-wIIet Owl, Northern, Aego/iIIs«tJdicus
Scaup (sec DUCKS)
Scotcr (sec DUCKS)
Sc:rcc:c:h-Owt:

t.---o
Piping. Charadriusmelodw
Semipalmated, ClJQIQdriussemipo/matw
Snowy, ChorodriusaltlUUldrinuJ
Wilson's, ChamdriuswiIsoni4

Poehard (ICC DUCKS)
Poorwill, Common, PM/4tItDptilus nuIlIZIIii
Puffin: .
Atlantic, FrtJUta114 llI'CIica
Homed, Ft'GIeI'CUIG comkIdaUJ
Tufted, FrGIDaIIa ciTrIrtJItI

Pypny-Owl:
Ferruginous, Glauddium INdsiIianum
Northern. Gloucidiumgnmno
Pyrrhuloxia. CorrJin4Iis ~

Quail-Dove;
Bridled, Geottygon tn}ISf«ttl
Key West, Geot1ygon chIysia
Ruddy, Gtaaygon trUNIIIJII4 .

Rail:
Black, 1Au:nIIIIu jamoicDuir
aapper. RDIIus Iongitosais
King. RoJJuselepns
Sora (ICc Sora)
Virginia, &11us limkokl
Yellow. CDlllmaps IfDIItbt'acmsU

Raven:
Chihuahuan, ComaayptoIeucus
Common, Corvufc_
Razorbill. Alca IOtdG

Redhead (sec DUCKS)
Redpoll:
Common, CardIuIls fkzrnmH
Hoary, C4trIIIdis IttJmemaIuII
Redshank, Spoiled, Tringa erythropus

Redstan:
American. S$phDga nuidIJa
Painted, Myiobona piclUS
Slaty-throated. Myioborw miniatus

Rccd.Bunrins;
Common. EmberizD schomkulus
Pallas', Emberiul palIasi

RoadNnner, Greater, Gtococcy:c cQ}J/omi#nus
Robin.
American, Turdusmiporius
Oay-colored" 7'unIusgray;
Rufous-backed, 7'unIus tII/opaIIiDIus

R.oscfinm, Common, Corpot/Dcw erythrinus
Rough-winacd Swallow, Nonhern, SulgUloptnyl'
smipmnis
Rubythroat, Siberian, L.uscinia callio~
Ruff, Philomocluupugnox
Sanderling. Calidris allHI
Sandpiper:
Baird's, Co/idtis boirdU
Broad-billed, LimicDlD /Gicindlus
Buff-brusted, Tryngius subnlficollis
Common, AclilU hypokucos
Curlew, Calidris /muginN
Least, Colidris minUli/la
Marsh" Trin,a JUlgtuUiJis
Pectoral, Calidris melDnouJs
Purple, Calidris nuJritimo
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Pypny (ICe Pygmy-Owl)
Saw-wllet (ICe Saw-Whet Owl)
Screech (ICc Screech-Owl)
Shon-cared, Asio /lammftU
Snowy,Nyclttl scandi4ca
Spotted, Sm occidmllJlis

Oystercatcher:
American, HattrlQlopuspoIliIJuu
BlIck, HGml4ttJpus_IIman;

Panda:
Nonhern, PGnl/Q ammcQ/UI
Tropical, PGnl/Q pidtzyumi

Pauraquc, Common, NyctidrrJmlU albicollis
Pelican:
American White, Pd«1UIIlSeryrhrorhynchos
Brown, Pd«QlfIU CJCCidenUJlis

Petrel:
Black_pped, PrmNIrotnGhasitQla
Bonin, ~a lrypoIeuca
Bulwcr's, BuIwm4 bulwmi
Cooks's, Pmodtoma coolcii
Darlc-Nmpcd, Pt~' pNJttlpygia
Herald, PlnodIoma arminjoniona
Kennadec, Pmodroma negl«a
Mottled, PlnodIoma ~ta
Murphy'S,PtmHlroma ultima
Storm (ICC Storm-Petrel)
White-necked, PtmJdroma f!IltmIQ

Pewee::
Greater, ConlDpuspnrinax
Lesser Antillean, Contopuslotirostris
Wood (ICC Wood-Pewee)

Phainopcpla, PhaiMptpla nileJU
Phalarope:
Red, Phaloropus jWicaria
Red-necked, PhaUmJpus IoIHlIUS
Wilson's, Pha/4roplUtricolor

Phoebe::
Black, Sayomis nigrkQIIS
Eastern, SoyomisphINw
Say's, SayomissayG

Pigeon:
Band-tailed, ColumlHl/asci41a
Plain, ColumlHl inonulU1
Red-billed, CDlumlHlfkzvirostris
Scaly naped, CoIumlHlsquomosa
While-c:rowned, ColumlHlleucocephala

Pintail (ICCDUCKS)
Pipit:
Pechora, Antluu gwtavi
Red-throated, AnthllS CervUrlU

Spraguc's, Anthus spNgudi
Tree (ICc Trec-Pipit)
Waler, Antluu ~inolelto

Plover.
Blaclt-bellied, Pluliolls squotorolo
Common JUnged.ChomdrilU hiDtjcu/o
Gollkn (see Golden-Plover)
Greal Sand, Charadrius leschmoultii
Utile Ringed, Charadriusdubiw
Mongolian, Charodtius mongo/us
Mounlain, CharodriusmonlQlfllS
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Gra)'"Checkcd, CIIIhatvs minimus
Ha_iian, PhD~ obscIII'US
Hcrmit, ClIIhIuus plllUJlS
Red-Icged, TunJus pIumbtus
Small Kauai, PhGtomis pa/nu!fl
Swainson's, CIJlh4na IUIIIkuus
Varied, /zDmls ItIIMus
Wood, Ify/«idrJtI minimG

Til, Siberilll, PtInlS cinctus
Titmouse:
Brided, PtInlS wolIwdJtri
Plain, Pona iIIomtuur
Turted, PIIIUS b/c()/Qt

Towhee:
Abert's, PipiIo abtni
Brown, PipiIo Jiuau
Green-tailed, PipiIo cIIIorunIS
IWCous-sidcd, PipiIo tI)'tIrtopIIIhI
Tree.Pipit, OIive,.Anthru hDdp:Jni

Trogon:
Eared,Eupd/olIu ncQlrIrIIUS

Elegant, ~ tJtrans
Tropicbird:
Red-billed, P/Uulhon atthI!mu
Red·tailed, P/Uulhon rubtiaJIultJ
White-tailed, Phatthott lq1tunu

Turnstone:
Black, ArmatiII mdanoctphala
Ruddy. Armaria lntDptcs
Veery, CIUhtuvsjiIscocms
Verdin, Autipcznu flavktps
Violct-Ear, GreeD, CDIibti IhtJI4ssinus

Vireo:
Bell's, Vno btlIiJ
BJack-cappcd, Vno IIIricIlpiIbu
Blact-wllistcred, Y'R'OaJdIDquus
Gray, Vno vidnIor
Hutton's, VR'O hultDnl
Philadelphia, VIm1 phiJIIIIt/phiQIs
Pueno Rican, V"1m1 Iatinu:ri
Red-cyed, VIrt'O oIivactuS
Solitary, V"1rtO soIitarius
Warbling. VIrtO giIvus
WhiIC-e)'Cd,VU'tO grimu
Yellow-throated, VR'O flavifrotu

Vulture:
Black, Coragyps IIIrtIlUS
Turkey, CalhlurQ aurtI

Wagtail:
Blac:k-backcd,MOl4ciJ/Q Jugpu
Gray. MOIQciJ/QciMTtG
White, MotaciIiIJ Q/bQ
Yellow, MOl4eilla J1ava

Warbler:
Adclaidc's, Dtndroica ad~/aidat
Amic, Plrylloscopus bomJ/is
Bachman's, VmnivorG bachmanii
SiIIy-breaslcd,DentJroka castanttJ
Black-and-wbite, MniotillQ varia
Black-throated Blue, Dmdroica ctJtruitsCtnS
Black-throated Gray, Dtndroica nigrtscmr
Black-chroated Green, Ihndtoica virms

Tree. Tachycin~la bieolDr
Violet'p'Ccn, Tachycintta thDIassina

Swan:
Trumpctcr. C.nnus buccbuuor
Tundra, C.nnus eohlmbU:utus
Whoopcr, C)pau qpus

Swirl:
Anlillean Palm, T«htJmis pIwOnkobill
Black, CypsdtJldes nip
Oimncy, ChMtunJ pdagk4
Common, Apus apIU
Fork-tailed, Apuspacificus
Needle·tailed (iCC Ncedletail)
Vaux's, CMttuf'tI VGUJi
White-callared, StrqHOprOCIIe ZDnD1is
White-throated, Ammaula sazaIIIlis

Tanager:
Hepalia, Piranga fIIIVG
Puerto Rican, Ntmpinps sp«JJIi/enu
Scarlet, Pinurga diwlcetJ
Stripc·headed, SpindGIis una
Summer, Pinurga rubra
Wcstem, Piranga lwl<1vkiDna

Tanler:
Gray-tailed, Httt1'DSUlus bnvipu
Wanderin&. Httmuulu.r incanus

Teal (sec DUCKS)
Tem:
Aleulian. Simta altlIl
Arclic, Simta partUlisDetJ
BlICk. Chlidonias f1i~
Black-naped, SltmQ sumalTtllUl
Bridlcd, Sinna 4JIIUIhttus
Caspian, SltmQ ctupitJ
Common, SltmQ hirundIJ
Elegant, SltmQ tkgtuu
Forstcr's, Simta lomen
Gray-backed, StmuJ IunalIJ
Gull-billed, SltmQ nilotica
Leasl, SltmQ anlil/arum
Lilllc, Simla alb/frons
Roseatc, Sltrna dougalJii
Royal. Simta mtuima
Sandwich. SlmtlJ sandvictnsis
Sooly. Sinna ~ata
While. Gyp albG
While-winged, Chlidonias ltucopurus

Thrasher:
Bendire's, TCttOSIomGbtndird
Brown, Tamstoma rufum
Caliromia, TCttOSIomartdivivum
elissal, TOJrDstDmacris:sIJk
Curve-billed. TOJrDstOmQclllVitostrt
Le Conlc's, TOJrDstomaI«onll!i
Long-billcd, TDXOSIDmQ Iongirostn
Pearly-cyed. Margarops ~IIIUS

Sage. Or~oKopln montanus
Thrush;
Altcc. Ridp'ayia pinicola
Dlue Rock. MomicolG soli/arius
Dusky. 7im/llS ntUlmann;
Eyc-browcd, Turdus abscuTUS
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laird's, Ammodramus bGirdii
Black-chinncd, Spiztlltl atrogll/aris

""\ Black-throatcd, Amphispizll bilu'talQ
LI Bollcri'" AimopIUIQ bOIlm;

Brewer'" SpiulllJ IJtrwm
Cas.sin's,Aimophila ea.mnii
Qippin&. SpiuJIa ptmmna
Oay<Olorcd, SpiuUIa pal/ida
FICici,SpiuJIa pusilla
F~"'tripcd, Amphispizo quinquUlriDIQ
F~ PtUSmlla iliaaJ
Goiden-crowncd, Zotunric/IiQ atricapi/la
Gnwhoppcr, AmmtJt/ramus SQVanntUllm
Harris', ZonoIric/IiQ qumlla .
Henslow's, Ammodranws henslowii
Lark, Chondesus grammaau
Le Conic's, Ammodranws /«onltii
Lincoln's, MdospizIJ lineolnii
Olive, Atrrmmops ruJivirgams
Rufous-crowned, Aimophila ruiJietps
Rufous-winged, Aimophila CtJlpIJlis
Sage, Ampllispiza belli
Savannah, PlISSG'CulusS4IIdKieMnsis
Seaside, Ammodmmus mmilimus
Sharp-tailed, Ammodrantus caudaculus
Son&.Mtlospiza mtJodiD
Swamp,MtlospizJJ georgiana
Vesper, POO«tla grtJminnu
WhilC-crowned, ZonorrichUlltueophrys
Whilc-throated, Ztmorrichia albicollis

-Vorthen's, SpuelllJ K'Offhtn;
.iOnbill, Roseate, AjaiD ajaja

~(arlins:
hy,Siumus cintraaus

Violct-backed, SlJImUS phiIipptnsis
Starthroat, PJain<apped, Htli"lfUUtlr consrandi
Still, Blact-necked, Hhnanlopus mmeanus
Slint:
Little, CtJlidris minUlQ
Long-loed, Calidris mbminula
Rurous-necked, Calidris ruJicollis
Tcmminck's, Calidrls Itmminckii
Slork, Wood, MYCltriIJ amtricana

Slonn-Pel rei:
Ashy, Octanodroma hDmochTDtJ
Band-rumped, Detano/homa etlStl'O
Black. Octanodroma mtlania
Fork-tailed, Octanodroma fu~OltJ
Leath's, Octonodroma ItucorhDa
Least, Octanodroma microsamo
SooIY,Octanodroma rristrami
Wedge-rumped, Octanodroma Ittlryf
Whilc-raccd, P,!ogadroma marina
Wilson's, Octanila «tanieus

SlItrbinl, Aphriza virgala
Swallow:
Bahama. Tachycintla cyann1\'iridis
Bank. /lJpana riporia
Oam. Hi'nllldo rust;ca
Cave. I/Jrundo fuh'l1
'1irr. lIintndo pYrThDnola

ugh-wingcd (sec Rough-wingcd Swallow)



Sula dactylaJra, Maskc.d Booby
Sul4 Mbouzii, Blue·rooled Booby
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Family SUUDAE

PhDl!thon IepIUfllS, While·tailed Tropicbird
PhDl!thon at!ther1!tlS,Rcd-billed Tropicbird
PhDl!thon rubricauda, Red·tailed TropicbinS

FamUy PHAETHON'IlDAE

Order PELECANIFORMES

Oct!onill!S oceanic:us, Wilson" Slonn Petrel
Ptlogodroma marilul, White·faced Slonn-Peliel
Ocl!.anotlmma furcakl, Fork·tailed Stonn-Petrel
Oct!lUlOdroma Iau:orhoa, Leach's Slann·Petrel
Oceonodroma homoc!rroa, Ashy Stonn-Petrel
OctanodrtJm(J Ca.rtIV, Band-rumpc:dSlonn·Petrel
Ocl!anodroma II!Ihys, Wc:dge-rumpc:dSlonn·Petrel
Ocl!tUlodrotrUI melanitl, Black Slonn·Petrel
Ocl!anodromaIristrami, Sooty Slonn·Petrel
Oceonodroma miavsoma, Least Stonn-Petrel

Family HYDROBADDAE

Fulmarus gIociaUs. Northern Fulmar
PtmJdrtJm.tl hosiuua, Black-c:appc:dPetrel
PtmJdronuJ phDl!OpygUz,Dark-rumped Pelrel
PtmHlromQ euema, White-ncc:kedPetrel
Ptnodroma ~ Mottled Petrel
PtmNIronuJ ultima. Murphy'S Petrel
PtmIdroma nql«la, Kcnnadec Petrel
Pterodroma anninjoniDiuJ, Helllid Petrel
PterodromQ cooldi, Cook', Pelrel
PtmHlroma hypoIeIu:o. Bonin Petrel
Buiwma buIwt!rii, BUM'" Petrel
Calonl!Clri.s diom~ Cory', Shcarwater
Puffinus c:muopus> Pink.fOOledShcarwaler
Puffinus camdpa, Flcsh.fooled Shcarwaler
Puffinus gravi4 Greater Shcarwaler
Puffinlll pacificus, Wedp-tailed Shcarwalc:r
Puffinus bulrm. Bulle"s Shcarwater
Puffinus griMu. Soory Shcarwater
Puffinus tnwirostris, Sbort-tailcd Shcarwater
Puffinus tuUiviuIlis, CbristmaS Shcarwater
Puffinus puffinus, Manx Shcarwaler rf:_
PuIJinus opisthtmrelas, Blaa"'VCntedShea
Puffinus awiculotir, TOMISCnd',Shcarwa
PuIJinus assimiIis, UUIc Sbcarwater 0
Puffinus IhmniniI!ri, Audubon', Sbcarwatc

Family PROCEU.AlUJDAE

Dioml!dl!a oIbalrus, Short-tailed Albat.../'"\
Diomt!dl!Q nigripes, Black·footed Alba.;~J
Diomedea imnuIuIbiJis, Layun Albatross
Diomedea chlortXIryn&hos. Yellow·nosedAlbalrol

Family DIOMEDEIDAE

Order PROCELIARUFORMES
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Tachybaptlll dominicus, Least Grebe
Pach1yrt,blll podlCqJS, Pied-bilted Grebe
Podictps allri",s, Homed Grebe
Podicl!ps griSl!gl!na, Rcd-ncc:kcdGrebe
Podictps mgncollis, Eared Grebe
Acchn,ophoms occidrlllolis, Weslern Grebe

Family PODICIPEDIDAE

Ord", PODICIPEDIFORMES

CO";,, stt!lIalQ, Red·throated Loon
GQl'ia arctica, Arctic: Loon
CQl';a inrmcr, Common Loon
Cavia adamsi;, Yellow-billed Loon

Family GAVlIDAE

Ordl.'rCAVlIFORMES

II. Taxononlic lisUnc

Woodpecker:
Acorn. Mr/annpa formicivonu
Black-backed. Pieoidl!S arcliC:1lI
Downy"Picoidt!s pubt!scms
Oila, Mdant!rpU uropygiolis
Golden.(ronted. MeltllKrptl aurijiTJns
Hairy, Picoidl!S "i1losus
lvory-bllled, Campephilus principtJlis
Ladder-backed, PicoidG scalDris
Lewis',Mt!lantTpl!S lewis
NUllall's,PicoU/a lIUIIaJIii
Pilealed, Dryocopus pi/HIus
Pueno Rican, Mrlmwrpu ponorieensis
Red·bellied, Mela.nt!tpl!S CQtO/inus
Red-c:oc:kaded,PkoidG bonaJis
Red-headed, Melont!tpl!S erythroct!phDhu
Slrickland's, Picoida strickJandi
Three·toed, Picoidl!S IridIJctylus
-While·hcacfed,PicoidG albolarwuus
Woodstar, Bahama, OJIliphlax C\'I!~
Wren:
Bewick's, Thryomanu bt!wic:kii
Cactus, CanrpylorhytrchllS brullne;capiJlJl$
Canyon, Calherpa mericanUI
Carolina, ThryolhorushuJovidDnus
House, Troglodyra cwJon
Marsh, CistOlhorus polustris
Rock, Sa/pinelu obsQlnus
Sedge, Cislolhorus p14tmsis
Winler. Troglodyrl!S trog/Qdyu:s
Wryneck, Eurasian. lynx lorquiI14

Yelfowlegs:
Greller, Tringa ml!lanoll!UCIJ
Lesser. Tringa flavipa

Yellowt:i'"oal:
Common, Gl!OIhlypis Iridaas
GIlIy<rowned. Geothlypis potioct!phtJItJ

Dlad(blimian, lkndroica fusca
Blarkpoll, lkndroica striata.
Blue.winged, Vm",,,ora pinllS

Canada, Wi/sonia canadl!nsis
Cape May, lkndroica tigrina
Cerulean, Dt!ndroica cl!Tlllea
Cheslnut-sided, Drndtoka ~iclJ
Colima, Vmnivoro cris.mlis
Connecticut. Opotomis Ggi/is
Elfin Woods, Dt!ndroica angl!lDl!
Golden-c:heeked,DendroiCQ chlysoparia
Golden-c:rowned,&siIt!Ul1!nIS cUIiClvorus
Goiden-winged, VermivotG chlysoplml
Grace's, Dt!ndroica gracitu
Grasshopper (see Grasshopper-Warbler)
Hennlt, lkndroica occkkntalis
Hooded, Wilsonia citrUuJ
Kenlucky. Oporomis fonnosw
Kirtland's, lkndroica kinlandii
Lucy's, Vmllivom Illcitu
MacGillivray's, Oporomis IQ/mil!i
Maplolia, Dt!ndroica mQgnolilz
Mourning. Oporomisphiladelphia
Nashville, Vmnivon:! ruficapillD
Olive, PftJcl!dromus tatniQtuS
Olllnge-c:rowned,Vermiwmr celata
Palm, Drndroica polnuuum
Parula (sec Parula)
Pine, Dendroica pinlll
PllIirie, lkndroica di$t:Qlor
Prothonolary. ProtOnotMa cina
Red·farcd" CDrdl!llina rubrifrotu
Rufous-c:apped.Basilnumu ruJijiTJtu
Swainson's, Umnothlypis swainsonii
Tennessee, Vmnivon:I pengrina
Townsend's, Dendroica II1WfISmdj
Virgina's, Vmnivom vil'gUrUl1!
Willow, Phylloscoplll aochilus
Wilson's, Wilsonilz pusillD
Wonn-c:ating. Httmilht!ros ~ivonu
Yellow"Dcndroica pt!Ift:hia •
Yellow.rumped, Dt!ndroiea coronala
Yellow·lhroaled, Dt!ndroica dominica

Walenhnash:
Louisiana, Scillrus motacilla
Nonhern, Sci'lnlS nOVl!borocl!tlSis

Waxwing:
Bohemian, &nrbycilla ganu/Ill
Cedar, &mbllcilla cl!drorum

Whealear, Nonhern, (knantM OI!nQnthi!
Whimbrel, Nunrcnius phDl!Opus
Whip-poor-will, Coprimulgus vocifmu
Whistling·Duck (sec DUCKS)
Wigeon (sec DUCKS)
Willel, ColOPtrOphonls gnripo/nraUls
Wood·Pewee::
Eastern. Contopus 'mns
Western. COIIIOP'1Ssordiduills

Woodcock;
American, Scolopa;c minOT
EUl1lSian,Scolopa.t TUSlicola
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Polyborus plancus, Crcsacd Caraara
Fako ,;nnunculus, Eurasian Keslrel
F"leo spGlWrius. American Keslrel
Falco columbarius, Merlin
Falco femol"tJlls,Aplomado Falcon
Falco ptrtgrinus. Peregrine Falcon

Family FALCONIDAE

Pandion haIUmus, Osprey
Chorldrohitraz undIrtJIur, Hook-billed Kite
E/tJJroitUs {rKficllIus,American Swallow-tailedKi~
Elatrw catnllDa, BW:k-lbouldered Kite
ilDsrrhlurws SQCitlbilis, SaaiI Kite
IClitriD missmippiDasis. t.rllSissippi Kite
Milvus migrans. Bladt Kite
HalitJ«tus kucoctp/ll2hls, Bald eape
HalitJ«tus albicillll, Wbite-taiJcd SaJlc
HalitJ«tus ptlDgialS, Steller's Sea-each:
Circus C)'QIIGl.r, Northern Harrier
Accipiur guImis. Asiatic Sparrow Hawk
Accipiur.srricuau, Slwp-shianed Hawk
Accipilw c()()ptlii. Cooper's Hawk
Accipiur gtndIis, Northern GclhawIt
Buteogalhls ontIrrr1dmu. Commoa Black-Hawk
PtlTtJbuuo IUlicinl:Dls, Harris' Hawk
Burl!D nitidus, Gray Hawk •
BuII!D lintlJlUS,Red-shouldered Hawk
BUII!Dpl4typttna, Broad-winged nawk
Buleo bnJcJryutus. Short-tailed Hawk
Bu/to s,,",oinsDni,SwainsoD', Hawt
Bull!D albicaudlJlUS,While-tailed Hawt
BUlto albonOl.DllU,Zone-tailed Hawk
BUlto soIilonus, H.... iian Hawk
BUll!o jamaictnSis, Red-tailed Hawk
BUlto rrgalls, Fcnuginous Hawk
Buteo logopus, Rough-Ie. Hawk
Aquila chly$lmOS. Golden Ea&le

Famll, ACCIPrI'lUDAE

CortJgyps ~ Bladt Vulture
CtUhtJnts aunJ, Turkey Vulture
Gymnogyps CQJifomilJllur, California Condor

Family CATHAmDAE

Order FALCONIFORMES

Clongul" ~malis, OldsquI"
Mtlonilta nigra, Black Smler
Mtlaniua ptnpicillDta, Surf Scoter
MtlanillQ fusca, Whitc-wingcd Scoler
Buctphalll clIJIIguIa, Common Goldeneye
BuctpholD islDndica, Barrow's Goldeneye
Buctpholo aIbeoIII. Bufl1chcad
M~us olbdIus, Smc:w
LDphodytes clIClIlhrmr, Hooded Merpnscr
Mtrgus ~ Common MefPJISCr
Mtrgus scmuor, Red-breasCcd McrpllliCr
Or)um jDnuzictnSis, Ruddy Duck
Or)um dominicD, Mulccd Duck
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Dtndrocygntl bicoIoI; Fulvous Whistling-Dud:
Dtndrocygna alllUmlllJlis, Blaclc-bcllied
Whistling·Duck

Dtndrocygntl arbtna, West Indian Whistling-Dud:
Cygnus columlJiGmlS, Tund,. Swan
Cygnus ~ Whooper Swan
C)pus buccinatDr, Trumpeter S_n
AllUl'laballs, Bean GOQIe
AtrseT albiJrons, Greater Wbite·froated CiooIc
Chnt coerulescms, Snow 000Ie
Chm rossil, RaG' GOOIC
Chm ClJllogiCD,Emperor Goose
BranUl btmidtI, Brant
hnro ItucoPJis. Barnacle Goose
Bnznracanadtnsis, Canada Goose
NtSDChl!nsantMctnsis, Hawaiian Ooose
A", sponsa. Wood Ducic
Anas cm:ca, Oreen-winged Teal
Anas IDmtQSQ, Baikal Teal
Anas lakllla, Falc:.ted Teal
Anas rubripa. American Bladt Duck
Anas fuJviguhz. Mottled Ducic
AlIas platyrhynchas, Mallard
Alras ~1U1, Hawaiian Duck
Anas I~ Layun Duck
Anas bahammsis, White-chccked Pintail
Anas oCllra, Northern Pintail
Anas qJlerfluedulD" Glrpney
Anas discol'J, Blue-winged Teal
Anas cyanopltrD, Onnamon Teal
Anas Clyptala, Northern Shoveler
Anas srrrptra, Old_II
Anas ptntlope. Euruilll Wigeon
Anas lJII.triCIJlla, American Wigeon
Aythya fmna, Common P«hard
AyrJrya "alisinma,Canvasblck
Aythya ammcana, Redhead
Aythya bam. Baer'1 Pochard
Aythya collons. Ring-necked Duck
Aythya fllligula, Tufted Ducic
Ayrhya marila, Oreater Sc:.up
A_vrhya alJinls, Lesser Scaup
Somo/L'rio mollissima, Common Eider.
SomalmiJ SJ'«rabills, King Eider
SOmalma fiscMri. Spcc:taClcdEider
Polys/iela ntllm. Slcller's Eider
Histrionicus histriDnicus, Harlequin Ducic

Family ANATIDAE

Order ANSERIFORMES

Family PHOENICOPI'ERIDAE

Order PHOENICOf'TERiFORMES

Jabiru mYCIrriD,Jabiru
MYClmaammc"na, Wood Siort

Family CICONIIDAE
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~d«inlUs alblll, While Ibis
Idocimusruller, Scarlet Ibis
~adis falt:inclllll, Olossy Ibis
,'todis chlhl. While-faced Ibl5
'aia aja}. Roseate Spoonbill

•
.mlly THRESKlORNITHIDAE

I , .. Am· B'_..,U11LS.tnflgrtrDSUS, encan lIIern
"'~hus f!Idlis, l.easI Bittern
~hus sinmsis, Chinc:scBitlern
fDbtychus turhythmau, Schrenk's Bittern
Irdeo /Jerodias, Greal Blue Heron
':asmtrOdiusalbau, Great Egret
~gmtatulopholn, China.: Egret
:gmtasacra. Plcific Reef Heron
pia inltmJtdilJ, Plumed qret
:grtlla lhula, Snowy Epi
pita CDtnlltlZ,Utile Blue Heron
Fila trieolor,Tricolored Heron
'grtlla ruftsCtns, Reddish qret
ubulcus ibis, Catlle Egret
ulorido strialus,Oreen-blcked Heron
'yclictNtJZnyclicortU, Bllck-crowned Night-Hcron
'ycr;cOI'I11' mtlanolophuS, Malay Nighl·Hcron
'yaicora:r goisDgi. Japanese Night-Heron
'yctieora.r~ojolacftlS,Yellow-crownedNight-Heron

::......lIy ARDEIDAE,

Jrder CICONIlFORMES

Ftrgalamagnifictns, Mapificent Priptcbird
Frrpla min«. Oreat Friptebird
F'n'pla wI, Lesser Friptebird

Flmlly FRECATIDAE

IfnhingtllJllhinga, Anhinp

Flmlly ANHINGIDAE

Pholacroconu carbo, Great Connoranl
PholacroctNtJZaurilla, Double-crcsted Cormoranl
Phoillcrocorax oIivdcau, Olivar:eous Cormorant
Pholacrocorax ptllidllcuus, Brandt's Cormorant
Pholacroconu ptlDgicau, Pe"pc Connorant
Pholacrocorax wrile, Red·faced Connoranl

Family PHAIACROCORACIDAE

Ptl«anus nytIrrorlrynchos, American While Pelican
PtI«anus «cidtlltalls, Brown Pelican

·.·.ndly PELECANIDAE

; kucogasttr, Brown Booby
.a sula, Red·fooled Booby

..'" 10 ba.uanau, Nonhem Ciannel
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StercorrIIius pomatinus, Pomarinc Jaeger
SUmJrrzriIIs panlSiIku.r, Parasilic: Jaeger
StercorrIIius /QngicQlldus, iDnl·tailed Jaeger
C4IIIarGcla ~ Great Sba -
C4thatGcta maccomtldd, South Polar Slcua
Latus atriciIIa, Laughing Gull
Latuspipblcan. Pcanldin's Gull
LatusminIItu.\ Utile Gull
Latus ridibundus, Common Blactbcadcd Gull
Lants phiIaddphi4, Bonaparte'S Gull
Lants h«rmturni, Heermann's Gull
Lanu cturlU, Mew Gull
Latus dt/mWlrensis, RiDtbillcd Gull
Lants caIi/onaicus, California Gull
Latus ~ Herring Gull
Lants ~ Thayer's GuU
LaTUsg/4IIcoIdts" Iceland Gull
Lants Jiucus, Leaer BIact-backd Gull
Lants schistisagus, Slal)'-backcd Gull
Lants IiwN, YeUow....ooled GuU
Lants occIdtntalis, Western Gull
Lants glauetsCtns, Glauc:oUl1rinpd GuU
Lants hypttbomu. Caucous Gull
lAnumarlnus, Grcal Blllct-baded GuO C
.~lridactyla. Blact·leged Kittiwake .-
Rissa bmVostris, Red-Ieged Kitdwatc . ..
RhDdosuthia ro.sea. RoG'GuU 0
Xmra sabin/, Sabine'. GuU
Pagoplrilll tbllt7letJ, 1\01)' Gull
SID7I4 niIotico. Gull-biUed Tern
Suma CIISpia, Caspian Tern
Sttma mo;ximo. Royal Tern
SID7I4 dtgans, Eleganl Tern
Sitma SGlIdvit:tnsis, Sandwich Tern
Sttma dwgaJJli. RoKale Tern
SID7I4 hinuado, Common Tern
SID7I4 pamdisato. Arctic Tern
SItm4 alnltico. Aleulian Tcrn
Sitma I~ Porstcr's Tern
SlD7I4l111li1latum, Leul Tern
Stm14 albifrons, lillie Tern
SItmQ swnatnJIIo. Blark-napcd Tern
Sltma IIInasa, Gray-bac:ked Tern
SItmQ IJIIUIhttus, Bridled Tcrn
SItm4 fuscruo. Sooty Tern
ChIidDnias kuCDptmu, Whilc..nnpd Tern
ChIidonku niger, Blark Tern
AnoIU JloIidus, Brown Noddy
AnousminllllU,Black Noddy
Anous ItlllliroSlris, Lesser Noddy
Proctlsttm4 cnulea, Bluc-Gray Noddy
Gygis alba, White Tem
Rynchops niger, Black Skimmer

Sc%paz tuSticoI4, Eurasian W~k C
Scolapaz minor, American Woodcock
PhDl4rop14 rric%r, Wilson's Phalarope
PIflIlDIopus Iobatus. Red-necked Phala~
PhDlIuopIIs folicalio, Red Phalarope V
Fandly LUUDAE
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Tringa ntbultuio, Common Gn:c:nslutnk
Tringa mtl4noltuco. Greal" Ydlowlep
Tringa f1avipts. Lesser YeUowIep
Tringa $llJgruuilis. MaISb Slndpiper
Tringa tryt/IIoJ1US, Spotled Rcdsbank
Trin,agI4I'tolD, Wood Slndpipet'
Tringa soIiUJritI, SoIital)' Sandpiper
CIJtopItophDtus smIipGInuuIIs. Wallet
Ht.tmBctJus incanur. Wandering Tauler
Httm1SCtJusbmIipa, Gray-tailed Tatller
Aclitis 1rypoItuCDS, Commoa Slndpiper
Aetitis matrlllDrUl. SpoUed Sandpiper
Xtnus cintmll, Terc:t Sandpiper -
IJanramia longicauda. UplandSandpiper
NllmtnUu minllllU, Lcut Curtew
MuritnUu bomzJis, Eskimo Curtew
NllmtnUu phIKopUs. Whlmbrel
Numtnius UJhitimsis, Bristle-thighed Curlew
Numtnius madagascarimsis. Par l!utern Curlew
NIUIIDfU.u amtricanlU, Lonc-billed Curlew
limosa Iimosa, Black-tailed Godwil
UmDsa hDmrastieo. Hudsonian Godwit
l.imosa /apponico. Bar-tailed Godwit
Umosa Itdoa. Marbled Godwit
Annoria inlnptrs, Ruddy Turnstone
Artnaria md4noctphD/lJ. BJact Turnstone
AphriZIJ virgala, Surfbird
Calidris ttnllimslris, Great Knot
Calidris cturUlJlS, R.cd Knol
Calidris aIbD, Sanderlin,
CaIidIU pusiJIo. Semipalmated Sandpiper
Calidris ~ Western Sandpiper
CaJidris '"fico/lis, Rufous-necked Scint
Calidris minllta, lillIe Stint
Calidris ttnltrlincJcii, Temmindt's Slinf
Calidris subminutll, Lon,-tocd Stinl
Calidris minulilJ4, Least Sandpiper
Co/idris fwcicollis, White-rumped Sandpipet
Calidris bQirdii, Baird's Slndpiper
Calidris mtlanO/os, Pectoral Sandpiper
Colidris aCllminata, Sharp-tailed Sandpiper
Calidris maritimo. Purple Slndpiper
Calidris ptilocntmis, Rock Sandpiper
Calidris a/pino. Dunlin
Calidris /rrruginto. Curtew Sandpiper
Calidris hinuuttopus, Still Slndpiper
EurynorlJyncluu pygmnu, Spoonbill Slndpiper
Limicola /akiMllus, Broad-bilkd Slndpiper
7iyngitts wbtuficoUis, Bufl'-breasled Sandpiper
PhilomQcluu pugntU. Rufl'
Umnodromus gristus. Short-billed Dowitcher
UmnodronJllf scolopactus. Long-billed Dowitchcr
Limnocryptts minimus. Jack Snipe
Gallinago gallilutfrJ, Common Snipe
Go/Unago Sltnllrtl, Pin-tailed Snipe
Gallinoga mqtJIo. Swinhoc'. Snipe

Fllmil,. SCOLOPACIDAE

lacona rpinouz, Northem Jaana

Famll, JACANIDAE

FWS/LE REG~10

Himllnlopus mcdclJIUU, Black-nc:c:kedSlill
RI:r:~ tllMJ'icano. American Avocet

Family RECuaVIROSJ'RJDAE

HatmQlOpus JNIIIituus, American Oyslemltcher
Hamunopus bachmani, Black Oyslemltcher

Family HAEMATOPODIDAE

V~ 'IIIIMIIus. Northem Lapwing
Pluvi4liI ~ BIack-bellled PICMr
PIwi4Iis dImtinicII, Leae ..Oolden-PlCMr
CMrtubius mongolus. Moaplan PlCMr
CharrJdrius IeschDllwlliJ, Greal Sind PlcM:r
CharrJdrius alDtIJndrimu, SnowYPlover
CharrJdrius wilsoniD. Wilson's PICMI'
CIwtJdrius hiIuiaIJo. Common Rinpl PlCMr
CMradrius snnipaJnuJ4u. SemipalllUlted Plover
Chamdrius mdotbu, Pipin, Plover
Chtuadrius dubius, Little Rinsed Plover
CIwtuIrius vocilmu. Killdeer
C/lDnJdrius monUJnus, Mountain PlcM:r
ChanuIrius morindlus, Eu"'n DoueRI

F...uy CllARADRiIDAE

Ortler CllARADRiIFORMES

F... U, GRUJDAE

Gnu CIIIUIdmsis, Sandhill Crane
Grus gnu. Common Crane
Grus tllMJ'iClllUl, Whooping Crane

.AmmurgutuGUIUI, Limpkin

Family ARAMIDAE

CoIunrlUJps ~ Yellow Rail
lAImlIlus jam4iunsis. Black Rail
CiG aat Com Crake
&JIus 1ongimJtris. Cappel' Rail
&JIus ~ KiRlRail
RDJJus UmicoI4. Virpnia Rail
PontInG CII1OIiIuI. Sora
Pontma~ YeJlow-breasted Crakc
PotpIrynII4 mllltinico. Purple Gallinule
GalIinuJ4 chI«opw. Common Moorhen
Fu/k.tJ C2Inl, Eurasian Cool
FlllicIz ~ American Cool
Filii", CQribQea,CanDbean Coot

FamUy RAWDAE

Order GRUIFORMES

Fal", lWIicolus, Gyrfalcon
Falco mcrklJlUU, Prairie Palcon
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JyNllorquilia, Eurasian Wryncck
M~/annpa lewis, Lewis' Woodped,er
MC'lannpa ezythroctphlJlus, R.cd-headed
Woodpecker

M~/annpa ftJrmicivonu, Acom Woodpecker
MC'lannpa U1OJ1JIialis, Gila Woodpecur
MC'lannpa Dllrij'rOtu. Golden-fronted Woodpecker
M~/annpa carolinus, R.cd-bc:lIicdWoodpcc:ker
MC'lonerpesparJDrictnSis,Pueno RicanWoodpecker
Sphyrapicus~ Ycllow-bellied Sapsud:er
Sp/ryrtlpicusrubtr, Rcd-brculed Sapsucker
SphyrapicuslIryroidrus.Williamson', SapsUCker
Picoidn Ka/oris, Ladder-Backed Woodpecker
Picoidu nUlla/Iii, Nultall', Woodpecker

Family PICIDAE

Order PICIFORMES

Ceryle lorquaIlI, Ringed KingfISher
Ctryk akyon, Belted KingfISher
Ch/lNcnyk amttkantI, Green KingfISher

UPUpd tpOpI, Hoopoc

F...n" ALCEDINIDAE

Famn, UPUPIDAE

Order CORACIlFORMES

7ivgon dtgaM, EJepnt Troaon
Euptilctus ~ Bared Troson

F..aIIy TROGONIDAE

Order TROGONIroRMES

AntlrnleDlltotra viridis, Green ManlO
EuIampis halDsDictuS, Green-throated Carib
0rthDr1rynt:Jwsctiaatus, Antillean Crested
Hummingbird

ChJDroszilbon IIIflIlgGeUS,Pueno Rican Emerald
CynantlulS ItuitosIris, Broad-billed Hummingbird
HyIodtaris kut:Dtis, While-cucd Hummin&bird
AmaziIJIJ btIyIIina, Bezylline Hummingbird
Amarili4 ~ Bufr-bc:lliedHummingbiJ
AmDziJJ4 violiups, VlOlet<tOWlledHummingbirt
Lampomis c~ Blue-throated
Hummingbitd

EufOlG fu/gms, Megnirlcent
HeIiomDst6 con.standi, PJain.apped Stanhroat
C4JIiphltsx ~ Bahama WoodItar
CalDlIrtJra% Iudfor, Lucifer Hummincbird
ArchiJochusCDlubl'is, Ruby-throated Hummingbir
Arr:ItiJ«husakmndti, Blaclt~iMed Hummincbis
Calyplt DIUIG, Anna', HummillJbird
CJIypu co.sra~ Costa's Humminp,ird
StelJulll calliope. Calliope Hummiftlblrd
SdIlJphanIspllllyt:en:us, Broad-tailed Hummmp,il1
StIlupharw rufus, Rurous Humminp,ird
SdIIsph«Us S4Sin, Allen', Hummincbird
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Colibn lhalassinus,Green Violet-car
AnlhrtlcothorlU dominicus,Anlillean Manso

Family TROCHILIDAE

Cypstloid~ nigw; Blaclt Swifl
Strtploprocn~lonaris, White-c:ollarcd Swirl
ChatlUrtIJNlagica,Chimney Swirl
Chatlllrtl \!Qua; Vaull's Swirt
HimndQPuscaudacutus.White-throaled Nc:cdletail
Apus apus,Common Swilt
Apuspacificus, Fork·tailed Swift
Atronauln SlLfalalu.White-Ihroaled Swift
Tachamis ph«nicobia, Antillean Palm Swift

Famll, APODIDAE

Order APODIFORMES

CMrdtiJ~ acudpmnis, Lesser Nighthawk
Chord~Uesminor, Common Nighthawk
ChordtUes gund/adrii, Antillean Nighthawk
Nyclidronuu albicallis, CommOIlPauraque
Phakltnopdhls nulllJlliJ"Common Poorwill
Caprimulguscarolinmsis, Ollac:k-will's-widow
Caprimulgusridgwtl1, Bufr-collaftd NisJlljar
CQprimu/guslIOCiferus,Whip-poor-will
Caprimuigusnoctithmu, Pueno Rican Niptjar
CapritnulgusindIcus, Jungle Nightjar

Family CAPRJMULCIDAE

Oau jIIuruMoIus, Flammulatcd Owl
Oau asiD, Eutem Scr=cb-Owt
Oms kennic«liJ, Western Sm:cch.Owf
Otus trichDpsis, Whistcred SaeedI-Owt
Otus IIIldipG, Pucno RicanSm:cch-Owt
Bubo ~ Grat Homed Owl
Nycra sauuliaca, SnowyOwl
Sumia ulllla, Northern Hawt-Owt
G/aucitUumpoma, Nonhern Pypny- Owl
G/QucidiumbttuiIianum. Ferru&inous fIyp1y Owl
Micrruhen, whilllq4 ElfOwl
AtlItn~ cun;culDria,Burrowin, Owl
Strix occid~nlalu. Spotted Owl
SlTiz varia, Barred Owl
SlTiz ntbulDsD, Grat Gray Owl
Asio ~ Lon,-cared Owl
Asio JIltmmau, Shon-carcd Owl
AqoIius tun-u. Boreal Owl
Atgolius aaulkus, Nonhem Sa.....met Owf

Order CAPRlMtJLClFORMES

ramll, STRlCiDAE

Tyto alba, Common Bam-Owl

ramlly1Yl'ONIDAE

Order STRlCIFORMES

S/LE REG. 10

uell/"s canan/So Common Cuckoo
lieUills SaIUTQluS,Orienlal Cuckoo
ueulus fugaz, Hodgson'5 Hawk-Cuckoo
xcy:us trylhroplhDlmus,Black·billed Cuckoo
xcy:/ls ammcanlls, Yellow-billed Cuckoo
xcy:us minoT, lI(angrovc Cuckoo
rococcyxcali/om;anus, Greater Roadrunner
rurolhtra "itillof~ Pueno Rican Lizard·Cuckoo
'Olophagaani, Smooth-billed Ani
'OlOphagasulcirostris,Groove-billed Ani

andly CUCUUDAE

Infer CUCULIFORMES

":olumbasquamosa. Scaly-naped Pipon
:otumba ItllcoctphDl4, White-c:rowned Pipon
":olumbaflavirostris, Red-billcd Pigeon
- 7,ba inomala, Plain Pigeon
j,ba /ascialQ, Band-tailed Pipon

Q:.aida asi4tica. While-winged OQOlle
, aida auma, Zenaida DO\IC

ida mtlcroura, Mournin, OQOlle
:olumbina inca, Inca DO\IC
'oIumbinapassmna, Common Ground-DOYe
OIumbintl lalpacoti. Ruddy Ground-Dove
qJlolUa vtrl'tllwi, While-tipped DOYe
:ron,.gonchtysia,Key Well Quail-[)oye
;tOl1ygonmyslaua, Bridled Quail-Dove
:tOnygonmontana, Ruddy Quail-OO\lC

raml'y COLUMBIDAE

Jnfer COLUMBIFORMES

I~talit, OO\lCkie
""a aalgt, Common Murre
iJria lonlvia, Thick-billed Murre
Aka lorda, Ruorbill
Ctppluu ('YIlt, Black Guillemot
Ctppiuu calumba. Pigeon Guillemot
Brachyrampluu mamJorDlIU, Marbled Mum:let
8nJchyrampluu ~ Kittlitz', Mum:lct
SynlllJibonunphus hypolnlaa, Xantus' Mum:let
S",lhliborrvnphus mzwn. ~ri', Mum:let
Synlhlibonunphus antiquus, Anciene Murrelet
Prychommpluu alauiaIs, CIIIin's Auklet
CyckNrlrynchus psiullcul4, hratccc Auklec
..ethia pllSilla, Least AukJet
"tlhia pygmata, Whiskered Auklet
-cethiacristalt//a, C~ed Auklet
r:rrorhincamonocmJlll, Rhinoccl'Ol Auklet
r:raltrrula cilrluua, Turted Puffin
I:raltrrula arc,;ca, Atlantic Puffin
I:raltrrula comicu[ala, Homed Puffin

)lly ALCIDAE



Luscinia CIIllJope. Siberian Rubythroat
Luscinia ~ Bluethroal
MoruiaJI4 soIiuriIs, Blue Rod; Thrush
OtIltJlllM DtIIIIIUJw, Northern Whearc:ar
Siolis siGIiI, Eastern Bluebird
SilIlism~ Westem Bluebird
Siolis Qll'fUcoidG,Mountain Bluebird
Myadates IDWnsmdi, Townsend's SoIicaire
Photomis ~ Hawaiian Thrush
PhMr1mis poImeri, Smau Kavai Thrush
0UMnu {ust:ocms, Vcc:ry
0UMnu mininuu, Gray-checkcd Thrush
CtUhonIs IIst,,'aDu. Swalnson', Thrush
0UMnu guttotus, Hemit ThJ1l5h

Page 12 O~" ..)o

SublamJIJ TVRDINAE

Muscicopo grisdstiCUl, Gray-spoUed Flycatcher
MIUCiCDpo IJIlI'CissinD, ~rcissus Plycakher

Subfamily MUSCICAPINAE

Loa,1IdkI ocholttuIs, Middendodrs .C....·.<,
Grasshopper-Warbler

PhylkJlCOpUI borNI4 Arnie Warbler
P1ryl/Dscopus II'OdrJIus, Willow Warbler 0
Regulus ~ Golden-crowned Kinglet
Regulus CilknduIIJ, Ruby-crovmedKinglet
Potiopti/.a ClItI'UktJ, Blue-gray Gnateatcbcr
PoIiopdIo mtltuulm, Black-cailedGnacCatcber
PoIi0pdJ4 nJgriceps, Blaclt-capped Gnataltcber

Family MUSClCAPlDAE

Subr.mJl.y SYLVIINAE

Cindus maicllllUJ, American Dipper

CompyIorlrynclrus bnuurdcopilJus, Cactus Wrelt
Solpincta obsoIetus, Rock Wren
0U/IDpG maicllllUJ, Canyon Wren
ThtyoIhorus IudoviI:iI»Nu, Carolina Wren
T1rtyoI"fflJMS bftviddi, Bewick" Wren

. Trog{Qdyta atdon, House Wren
1ioglod,ytcr ~ Winter Wren
Cistcnlronls ~ Sedge Wren
Cistothotus pobIstris, Marsh Wren

Family CINCUDAE

FamJl, TROGLODYI1DAE'

Family CER1lIIiDAE

F_IIy SITI1DAE C.
Shla c:tIJIIJdmsis, Rcd-brcastcd NUlhalc~
S;IIQ ctJl'Olinensis,White-brcasted Nuthatch
Shlo pygmottI. Pygmy Nuthatch 0
Siuo pusiIIa, Brown-headed Nuthatch
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PSlJilriptlTUlminimus, Bushtir

Family AEFrIlIA.UDAE

AuriptlTUl Jlovictps, Verdin

F_lly REMIZIDAE

Porus tIlI'icopil/lls, BJac:k<appc:dChickaclc:c:
Pan.u ctJl'Olinmsis, Carolina Chickadc:c:
POIW sdOltrl, Mexican Qicbdec
PtJrusgtlmbtli, Mouncain Qicbdec
Pan.u cinclllS,Siberian Til
Pan.u hudsonicus, Boreal Qickadec
Pan.u rufacms, Cbestnut-backcd Chicbdee
Pan.u woIltWbtri. Bridled TItmouse
Pan.u inOlJUlIllS,Plain TIlmouse
Parus bicolor, TuCled Tilmouse

FamilyPARIDAE

Pcri:st1mu CDlIIIIhtuis, Gray Jay
Cyonociuo SIt/1m, Sidler" Jay
CyonocifltJ aistoID, Blue Jay
~ yncm;. Green Jay
CyonoconumtJrio, Brow Jay
Aphtl«omo CDtIUIGcms, Scrub Jay
Aphtloco"", uIIn2marina, Gray-brcastcd Jay
Gymnorhilllls~ PiR)OD Jay
Nudfraga columbituuJ, Qark', NutcnlCkc:r
Pieo pica, BJact-bllled MalPie
PiCD 1UUUIlI~Yellow-billed Magpic:
Cmwr brochyrlryndl4S, American Crow
CCHWS courinm, Northweslem Crow
CCHWS ltucDglJllphobu, While-nc:ckcd Crow
CcIMu imJKl1TlllU, Mc:xic:anCrow
CoMu tnSi{raps. FISh Crow
CCHWShowolimsis" Hawaiian Crow
Cmws ayptDItuau, Chihuahuan Raven
CotVW CCJnU, Commoa Raven

Family CORVIDAE

Pro",t subis, Purple Martin
Prognt cryp,oltuca, Cuban Martin
Prognt dominicensis, Caribbean Martin
Propt cholybea, Gray-brcasted Martin
TQchycintlo bicolor. Tree Swallow
Tachycintlo IhtzI4.uino, Violel-green S-alow
TllchycinttD cyaneovitidis. Bahama Swallow
SltlgUJoplt:ty1l ~ Northem Roup-winged
Swallow

RipotiJJ ripario, 8aDk Swallow
Jruwulo pynhtIIu1UI, omSwallow
HimndQ {uJwI. Cave Swallow
Jrlnllldo nutiaz, Bam Swallow
~lichon UtbiCII, Coaunon House-Madia

Family HIRVNDINIDAE

FWS/LE REG. 10

Akluda orwnsis, Eurasian Styli'"
EmnophilQ olptstris, Homed Lart

F_J1y AlAVDIDAE

F_lIy1"'YlW'fNIDAE
£Junia nraninicII, Caribbean Elacnia
C4mptm1Dtr14 imberbe, Northern
Bc:ardleu-Tynnnulel

ConlOpUS bortaJis, OIM-5ided flycatcher
ConIOpUS peniIuDt. Greater Pewee
ConlOJHUsordiduIus, Western Wood-Pewee
COIllOPUS Millo Eastern Wood P_
COIIIOPUS 14titostris, Lesser Antillean Pewee
EmpidOllQJCJl4Vivmtris, Yellow-bellied fI)'CItcher
EnrpIdonaJc vituun.I; Acldian flycatcher
EmpidOllQJC1lInDtum, AJder Flycatcher
EmpidtNuIx I1GilIii. Willow flycatchcr
EmpidOlltlZ minimus, l.cut flycatcher
Empidoluu hammtmdii. Hammond', flycatcher
EmpiI/onII% oba'holsm, DU5ky Flycatcher
£mpidofUU wrighli~Gray Flycatchcr
EmpidOfUU difJicilis, Western fl)'Clltcher
En,pidolllU foMfrons, Buff-brcasted fl)'CItcher
Sayomis nigricans. Black Pboebe:
Soyomis phDdIt. &Rem Pboebe:
Sayomis SQ)'G. Sly's Phoc:bc:
Pyrrxephabls rubinus, Vermilioa flycatcbc:r
Myia1rhlu IIIbtm1lif~ Dusty.cappc:d Fl)atcher
Myiarchlu cbJmucms, "sh-lhroaled flycatcher
MyiarcJuu nUlling;, Nuuingts flycatcher
MyilIrchlu criniIus. Great CrcIIed flycatcher
Myiarrhus ryrunnulus, Brown<rcsted flycatcher
Myiarchlu 1llUiJ1tuum, Puerto Rican flycatcher
Pitmrgus sulphurtUUs. Greal Kiskadee
Myiodynt1Stalulmatns, Sulpher-bellied flycatcher
7}nwr1tJ mtiDnchoticlls, Tropical KinJbird
TyronnltJ couchii, Couch', Kingbird
Tyronnur V()CiltrtJr&S, Cassin', Kingbird
TyrtlnnltJ crassirosnis, Thick-bllJed Kingbird
Tyronnur vmicalis, Weslem Kingbird
Tyronnur I)TQnnus, Eastern Kingbird
Tyronnus dominicmsis, Gray Kingbird
TJ"I"nus caudifDSCialUl,Loggerhead Kingbird
Tyronnus fOlficQlus, SMsoNailcd Flycatcher
7}rannus JIMUIa, Fort-cailed flycalcher
Poclryrumphus lIgIoUle, Rose-throated Bceard

Pico;du pubucens, Downy Woodpecker
Picoidu villosus, Hairy Woodpecker
Picoida SlridrJandi, Strickland', Woodpecker
Picoida bomltis, Rcd<ockaded Woodpecker
Picoida Q/boIQlVdIus,While-headed Woodpecker
Picoida ll'idactylus,Three-toed Woodpecker
Picoida an=dcus,BJack-backed Woodpecker
CoIIJpla aunuus, Northern flicker
Dryocopus pilmIus, Pileated Woodpecker
CampephiJlu principalis, Jvory-biJled Woodpeeker
Order PASSERIFORMES
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Arrrmanops tuJivirgatus, Olive Sparrow
Pipi/D chlonuus, Oreen-tailed TowIIee
Pipi/D tTythrophthalmus, RuroUHided Towhee
PipiJo fuseus, Brown Towhee:
Pipllo abmi, Aben's Towhee
SparophiJa lorqUto/D,While~llarcd Secdeater
naris oIivac~D,Yellow-faced Orauquit
TIDrit bicolor, Black·faced OrauqUil
l.ozigiUo ponDricMSis, Pueno Rican Bullfinch
AimophiJa outivalis, Bachman', Sparrow
AimophiJa bo"trii. Botteri's Sparrow
Aimophila cassin;;' Cassin', Sparrow
Aimophilo carpolis, Ru(ous-winged Sparrow
Aimophila rufictps, Rurous-c:rownedSparrow
Spiztlla QrbonD, American Tree Sparrow
Spiulla passtrinD, Chipping Sparrow
SpiullQ pallidD, Oay-colorc:d Sparrow

Sub'_I, EMBERlZlNAE

RhodDllrnJupiscdamo, Crimson-collarcd Omsbc:a
0JrdinaIis amJinaIs, Northern Cantinal
CanIinaIis sinuatus, Pyntaulaxia
PheucIkus cIrIysopq1lus, YeUowGl'OIbeat
Pheucliau Iudovicitmus, RoR-breuled Omsbc:al
Phalcdcus ",~/Qnoctpha/Jls, BIaclthc:adc:dGrDibc:a:
Guimca canv/~a, Blu!; Grosbeak
Passtrina amoena, Lazuli Bunting
ptI.JSI!Iina I:)'QfIra,Indigo Bunting
Passmno vmicolor, Varied Bllnting
PtI.JSI!Iina ciris, Painted Bunting
Spim ammctVIa, Dickd5se1

Subramll,J CARDINALINAE

Spindalis tma, Stripc-headed Tanager
Nmspingus sptculiJttus, Puerto Rican Tanager
Pimnga jltzva. Hepatic Tanager
Pimnga rubra, Summer Tanaacr
Pimnga oIivacta, Scarlet Tanqer
Pimnga bultIVicimuJ. Western Tanager
Euphonia musiu, AntiUeu Euphonia

Subramily mRAllPJNAE

Oporomis !onnosus, Kentucky Warbler
Opotomis agi/is, Connecticut Warbler
Oporomis philod~/phia, Mouming Warbler
Oporomis toimiei, MacGillivray, Warbler
GeothJypis rriclrtu. Common Yellowthroat
Geothlypis poIiocqJhaJa, Oray<zowned
Yellowthroat

Wdsonia ciDiluz, Hooded Warbler
W"dsonia pusiIIa, Wilson" Wamle,.
WilsonitJ t:lUUIIlMSis,Canada Warbler
CanJelliNl rubrifroM, Red-rac:edWarbler
MyiobtmIs pictus, Painted R.cdstart
Myiaborus miniDIus, Slaty-Uuoaled Redstart
&IsikutmIS culicivorus, GoIdcn<rOWnedWarbll
B4si1eulmu rufifroM, aurous-cappcd Warbler
Icttria ~ Yellow-brcuted Chat
P~edronzus tamiatus, Olive:Warbler
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VtrmNonI bachmaniJ, Bachman" Warbler
Vmniwml pinus, Blue-wingedWatbler
VmJlNora chrysoptt:ra,Golden-winged Warbler
YmJ'iwIra p6f8rinD, Tennessee Warbler
YemliwJrac~/atQ,Orange<rOWnedWarlller
VtrmivonlruficopillD, Nashville Warbler
Vmnivom virginiM, Virginia's Warbler
Ymfllwra airsalis, Colima Watbler
Ymnn.wa ludu, Luc:y'sWatblu
Paru/a ammcanD, Northern Panda
Paru/a pidayunr4 Tropical Patula
INndroica pettchia, Yellow Warbler
DmdroiUl peruylvtznkD, Chestnut-sidc:d Warbler
Dmdroica magnolia, Magnolia Warbler
DmdlOka lipD, Cape: MayWarbler
Dmdroico conv/Gems. Blact-throatc:d BJue
Warbler

Dmdroica coronOID,YelJow-nmpc:d Warbler
Dmdmicanigracens, BIac:k-lhroatedOrayWarbler
Dmdroica lDwns~ndi,Townsend', Warbler
Dendroica occidenlais, Hermit Warbler
Dmdroico vinns, Black-throated Green Warbler
Dendroica chrysoparia, Oolden-c:bee:kcdWarbler
Dmdroica fuseD, Blackbumian Warbler
Dendroica dominica, Yellow-throated Warbler
INndroiUl gmcia~, Grace', Warbler
Dmdrolca adeJoida~ Adelaide', Warbler
Dendroica pinus, Pine Warbler
Dendrolca kinlandi;, Kinland', Warbler
Dmdroica discolor, Prairie Warbler
Dendroico palmarum, Palm Warbler
Dmdrolca ClUtQflta, Bay-breuled Warbler
INndroica sn10tD, Blac:kpollWarbler
Dmdroica cnvlta, Cerulean Wamler
Dmdroica ongtla~, Elfin Woods Warbler
Mniotilta variD, Black-arut·While Warbler
S~tophago rutlcillD,American Rcdstan
Protonotario cirrta, Prothonotary Warbler
H~/mitheros l'trmivorus, Worm-cating Warbler
Umnothlypis SM'fJinsonii,Swainson', Warbler
S~iurus aUl'OCapillus,Ovenbird
Sdurus novtOOrlJctnsis,Nonhem Watenhrush
Sdurus fIIoradllD, Louisiana Watenhrush

Family EMBERlZIDAE

SlIbfamll, PARVLlNAE

VUl'O griseus, White-eyed Vireo
V"trta lotimtri, Puerto roean Vireo
V"WO bf!llii,Bells' Vireo
V"ITtOarricopUlus, Black-cappc:dVireo
V"rno vicinior, Gray Vireo
V"1TttI so/ilariIU, Solital)' Vireo
V"1TttI/lavifrvns, YelJow.throated Vireo
V"1TttI /rutumi, Hutton', Vireo
V"Ul'O giJvus, Warbling Vireo
V"1TttI phUtuklphkus, Pbiladc:lphia Vireo
V"1TttI oIivaceus, Red-eyc:dVireo
V"Ul'O altUoquus, Black-whiskc:rcdVireo

Family V1REONIDAE

yiS/LE REG. 10

rllmllSphilippensis, Violel-backed Starling
'limus cincroc~lIs, Ashy Starling

'anlily STURNIDAE

.anius t!Xclibitor,Nonhc:m Shrike

.anius /udovicialJlls, Loggerhead Shrike

'amily UNIIDAE

'hDinopepla nitens. Phainopcpla

~.mnypmWCONATIDAE

lonrbycilla gaml/us, Bohc:mianWaxwing
10nrbycillaC~drorulll,Cedar Waxwing

~amll, BOMBYCILUDAE

'cilia /lava, Yellow Wagtail
., ilia cin6rD, OI1lYWagtail
ilia alba, White Wagtail

. ilia lugnu, Black-backed Wagtail
-illthur hodgsoni, Olive Tree-Pipie .
-inthus gustavi, Pechon Pipit
'inthus cavinus; Red·lhroatc:d Pipit
1nthus spinOltRa, Water Pipit
1mhus spragueii, Spnguc:'s Pipit

Family MOTACILLIDAE

PruneDamonttVI~/JD,Siberian Accentor

Fandly PRlINEWDAE

DummllD carolinrnsis, Oray Catbird
Mimus poIyg/OftDS,Northern Mocldngbird
Orroscoptts momanus, Sage Thrashc:r
To:wstoma tufum, Brown Thrasher
To:wstoma /ongirostrr, Long-billed Thrasher
To:wstoma bf!ndirei, Bendire', Thrasher
Tozostoma culVirosrn, CUJ'\'e-biliedThl1l$hcr
To:wstonJo ndivivum, Califomia Thl1lSher
To:wstomo crWale, Crissal Thrasher
To:wstoma /«ontei, Lc Conic', Thrasher
Margarops fuseatus, Pearly-eyed Thrasher

FamU, MIMIDAE

~ocichla mUSl~/inD, Wood Thrush
.rdus p/umbf!us, Red-legged Thrush

...T'urdusobscurus, Eye-browed Thrush
)rdus naumanni, Dusky Th",5h

~rurdus pi/aris, Fieldrarc
Turdus grayi, Oay-colorcd Robin
Turchu ru!opalliatus, Ru(ous-backed Robin
Turdus migratorius, American Robin
lxonus naftlious, Varied Thrush
RldgwayiD pinico/a, Aztec Thrush
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Colorado, Kansas, Montana, Ncbnsu, Nonh
Oalrota, South DaJu»a, Utah, and Wyoming
(Repon6):

P.O. Box 2S486
Denver Peden! Caller
Oenvt:r, CO 8OZ2.S
Telephone: (303) 236-7540.

P.O. Box 129
New Town BraDCh
Boston, MA 022S8
Telephone: (617) 965-2298.

Connecticut, DeIftoaR, District or Columbia.
Maine, Maryland, Maaac:husctu, New HampshiR.
New leney, New York, PenasyIvaoia, Rhode:
bland, Vermoat, Virpnia, and West Vupnil
(Repon 5):

P.O. Bale4S
Federal Buildi"" Pon SacUiag
Twin Cdc$. MN 55111
Telephone: (612) 72$.~. r:
Alabama, Mauu. florida, GcoIP. ~~
louisiana, MisIiaippI, North ~{ P
Carolina, TeaDCSSCC,Puerto Rico, and the'-.lgir
IsIaads (Rc&ioa 4):

P.O. Bale4839
Atlanta, GA 30302
Telephone: (404) 331-5872.

Illinois, indiana, Iowa, Mlchipn, Minnesotl
MisIouri,Obio, and Wisconsin (RcJloa 3):

P.O. Bale 329
Albuquaquc, NM 87103
Telephone: (.505) 766-2091.

Arizona, New MCIIic:o, Oklahoma, and TeD
(Rcgioa2):

CalifonUa. Hawaii, Idaho, NcvacIa, ORIO
Washinl'oa, Americao Samoa, Guam, tl
MaRIIaU Islands, Northe:rn Mariana Islands, ar
tbe Trust Territory of the:PacifIC Islands
(Repaa 1):

EastsIde Federal ComplCi
911 N.!!. 11th Awenuc
Portland. OR 97232-4181
Telephone: (503) 23106125.

·Assistant Rclional Director
Division or Law enrorcement C.·u.s. Filii and Wildlife Servia:
(appropriate addrca below)-:

AREAS OP RESPONSIBIUI'Y ANDOle
ADDRESSES

632
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Semc:e law enforcement offices and (beir areas of
rcspoR5ibiJilYCallow. Mail should be addreucd:

f 10.22 Law Enforcemnt oRlce....

ISS PR 488S1, Nov. 23, 1990)

OIief, Offia: of ManaFment Authority
U.s. FISh and Wildlife Servia:
4401 Nonh Pair(u D~
Room 432
Arlinl'0n, VilJinia 22203.

(b) Mail rOlQrdcd to tbc Oircc1or weth
reference 10 pcnnilS should be addressed:

OIief, Division of Law &forcemellt
u.s. F",h and Wildlife Semc:e
P.O. Box 3247
Arlinl'on, ViIJiDIa 22203-3247.

Ca) Mail fOlQrdcd to tbe Dircc10r Cor law
enCorcement purposes should be addrase4:

f 10.21 Director.

Subpart C..tdclnues

(SOPR 13710, April .s, 1985J

~ arctoa, Rosy Pinch
Pinicol4 DUICI«uor, Pine OI'Cllbcak
Ctupodacus et)'I/rrinus, Commoa IloKfiada
Oupod4au pu1pIlI'nIS, Purple Fiach
Ct11pDdJJcusCIUJini1, Cassin', FlRch
0up0diIcus maicanus, HOUle F'aac:h
/..4ziQ ~ RedCIoabIU
/..4ziQ /eucoptml,Whitc-winp! CroabiU
OurbIdis jlarnnwa. Commoa RedpoU
Catdudis 1rommumni, Hoary Redpoll
Catdudis pinus, Pine SisJdn
CtlTdudis ps4Iaia, Lesser Goldfmdl
0znbIdIs ~ l.aw!eaee's GoIdrmch
Ozrdudls eisIi4 American OoJdrmcb
Cardudis sink4, Oriental Grcenfiach
PyrThukJpyrrhuIo, Eutuian Bullfia
COCCOlhtrJIISICS ~ Bvcniq Oro&bcH
Coccothtwutts coccfJthnulsus, fbwfinc:h

SubtamUy c.uDVEUNAE

Family FRlNGIWDAE

Subramo, FRlNGIWNAE

letnus gularis, Altamira Oriole
letnus grudlUJetJUda,Audubon', Oriole
letnus galbula, Nonhern Oriole
/Clnus parisDnim.. Scott'. Oriole

FWS/LE REG. 10

DoIichDnyz ~ Bobolink
AgekJius phoenieeus, Red"'NiDp! Blackbird
Agdoius ait:DIor. Tricolored Blackbird
Age/oius IrumetrJlit, Tawn)"'lhouldercd Blackbird
AgeJaius mnthomlU, Yellow-sbouldercd Blackbird
SmmeOa mil"",, Eastern Meadowlark
StumdkJ ntgl«lJJ, Western Meadowlark
XOlllhocephlJlus XDIIlhocephlJlus,Yellow-headed
Blackbird

Euphogus carotinlU, Rusty Blackbird
Euphogus cyonoaphalus, Brewer'. Blackbird
Quiscalus metricanus, GIat-tailed Grackle
QuiscQlus major. Boat-tailed Grackle
(1uiscalus quiscula, Common Grackle
Quisctlhu niger.GIater Antillean Grackle
MofDthnls bonorimsis, Shiny Cowbird
Molothnu omeus, Bronzed Cowbird
MolDlhnls oter; Brownhcaded Cowbird
/CtmlS dominicmsit, Black_led Oriole
IClmlS wagftri, Black_nted Oriole
IClmlS spurilu, On:hard Oriole
IClnus cu,u/lotus, Hooded Oriole
IClnus pustu/tuus, Streak-backed Oriole

SpizeJla brtwtri, Brewer', S.,.now
SpiWla pusiIID. FICIdSparrow
Spiu/kJ wonhml, Wonhen', S".nvw
SpizelkJ alTOgu/aris,Black~hinned S".rrow
POO«6a gramiMus, Vesper S".nvw
CMndntts I'fIIMItICIU, Lark S".now
Amphispiza bililtftua, Black-throated Sparrow
Amphispim belli, SaF S".now
Amphispim quinquatrial4, F'Ml~riped Sparrow
C4ItJmMpiz4 meJmwcoryJ. Lart Buntina
P~ SIIIUIwichDuis, Savannah S".now
AnImDdnImus bainIii. Baird'. S.,.rrow
Ammodnunus savannarum, Grasshopper S.,.rrow
AItUIIOdTamIu hensIowiJ, Hcnslow', Sparrow
Ammodnzmu.r I«onldi, Lc Contc'. Sparrow
Ammodranws mudclcuau. Sbarp-tailed Sparrow
AItUIIOdTamIu maritimus. Scuide Sparrow
p~ iliaca, FOIl:Sp.now
MeJosipza mdodia, Sona Spurow
MdospizD Iincolnii, Uncoln'. S".nvw
MeloqJiz4lftNriana, Swamp S.,.now
Zonotrichia albicollis, White-throated S".rrow
ZontxrichiIJ DlJ'icapilJa, Golden-erowned S".fIOW
ZonotrichiIJ imcop/l1ys. White-erowned Sparrow
ZDnoaichiIJ qutru/a, Harris' Sparrow
JUMtJ IrymuzIis, Dart-eyed Junco
JUMtJ pIltuonotus, Yellow-eyed Junco
Emberiza nurica, Rustic Buntina
Emberiza paUasi, Pallas' Reed-Buntina
Embniza sdtomieulus. Common Reed-Buntlna
Clllauius mccowrrii, McCown'. Lonppur
CIIIazriIu lapponiclU, upland Lonppur
Calauius pktus, Smith's Lonppur
CIIIurius~ OIestnut-coilaRd Loappur
Pl«1lTJ~ niwJIls, Snow Bunt,",
PI«trtJphmax ~ MeKay's BuntJnc

Subramo,lCl'ERlNAE
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Page 15 of 15Rev. (11/23/90)~S/LE REG. 10

(Pub. L 97-79, 9S Sial. 1072; 16 U.s.C 3371-3378)
[48 FR 1313,Jan. 12, 1983; 48 FR 37040, Aug. 16,
1983, as amended at 49 FR 31291, Aug. 6, 1984;51
FR 23SS1, June 30, 1986; 53 FR 6649. March 2,
1988; 55 FR 488S1. Nov. 23, 1990)

P.O. Box 32A7
Arlington, VA 222OJ.32A7
Telephone: (703) JS8.1949.

Any foreign country (Washington Office):

DP.O. DoIl92S97
AnchoRF, AK 99509-2597
Telephone: (907)786-3311.

Juka (Region 7):



634

Endangered and Threatened Wildlife and Plants

Section 2

PART XIII - SUPPLEMENTARY INFORMATION
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that the references in Ihe "Special rules"
column list all the regulati'ons of the two
Services which might apply to the species or
10 the regulations of other Federal agencies
or State or local governments.

(g) The lis ling of a parucular taxon
includes all lower laxonomic units. For
example, the genus Hylobatu (gibbons) is
listed as Endangered throughout its entire
range (Olina, India. and SE Asia);
consequently, all species. subspecies, and
populations of that genus are considered
listed AS Endangered for the purposes of the
Act. In 1978 (43 FR 6230-6233) the species
Ho/joeetu.s leucocephalus (bald eagle) was
listed as Threatened in "USA (WA.OR, MN,
WI, Ml)"' rather than its entire population;
thus, all individuals of the bald eagle found
in those five States are considered listed as
Threatened for the purposes of the Act.

(h) The "Llst of Endangered and
Threatened Wildlife" is provided below:

EdItorial Notes This is a campilatioDaad lpecia
reprint DC SOCFR 17.11 and 17.12aDdis current
as oC the date shown all tbe cover. Minorc:hlDges
and correclions 10 the OClober1, 1991,compilatioD
oC SOCFR bave been incorpora1edill tbis priDting.
as _II as a" publisbed Gnalrules thai have
subsequenllyappeared ill the Fedlnl Reaister"
Otherwise 110 &:atr)'ill these lists bas bee.
significantly affected. This lisl hIS buD prepared
by the staff of Ihe Divisionof Eadallaered Species,
U.s. FISh and Wildlife Service, WashingtoD,D.C.
20240. Raders are requested to advise the Service
of any enors in tbis lisLCopias are available Crum
the Public:atiollUlli.. U.s. Fish and Wildlife
Service, 130-WEBB,WasbiDgtoD,D.C. 20240.
Special Rlprillt Symbols!To aid readers ill

comparine this list with previous reprints Ind the
last codificatioDof litle 50, the Service bas
inserted symbols in Crulltof ceruill eDtries.These
symbols and their use are as follows:

+ -entry has been added by I publisbednile;
see the "When Ustcd" number Corcitltioll.
• -entry has been amended by I publisbed rule;

see the laSl. 'When Lis1ed" number for citation.
'These symbols Ire nol included ill IbeIDDual

codiliation and are being used here ODI trial basis
Corthe CiI'$I lime. User response will be monitored
10 sec if this informationwill be included in future
special reprints or these lists.
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without public notice: the spelling of species'
",Imes, historical range, foolnotes, references
10 cerlain other applicable portions of Ihis
litle, synonyms, and more current names, In
any of these revised entries, neither the
species, as delined in Jl<uagmph (b) of this
sed ion. nor its status may be changed without
following the procedures of Part 424 of this
title.

(e) The "historic range" indicates the
known general distribution of the species or
subspecies as reported in the current scientific
literature. The present distribution may be
greatly reduced from this historic range. This
column does not imply any limitation on the
application of the prohibitions in the Act or
implementing rules. Such prohibitions apply
to all individuals of the species, wherever
found. "

(1)(1) A footnote to the Federal Register
publication(s) listing o~ reclassifying a
species is indicated under the column "When
listed:' Footnote numbers to UI7.11 and
17.12 are in the same numerical sequence,
since plants and animals may be listed in the
same Federal Register document. That
documcot, at least since 1973, includes a
statement indicating the basis for the listing,
as well as the effective datc(s) of said listing.

(2) The "'Special rules" and ""Oitical
habitat" columns provide a cross reference to
other sections in Parts 17,222,226, or 227.
The "'Special rules" column will also be used
to cite the special rules that describe
experimental populations and determine if
they are essential or nonessential. Separate
listing will be made for experimental
populations, and the status column will
include the following symbols: •'XE" for an
essential experimental population and "·XN··
for a nontSSential experimental populalion.
The term "'NA·· (not applicable) appearing in
either of these two columns indicates that
Ihere are no special rulcs andlor critical
habilal for that particular species. However,
all other appropriate rules in Parts 17, 217
through 227. and 402 still apply to that
species. In addition. there may be other rules
in this title tb.,t relate to such wildlife, e.g.,
port-of~ntry requirements. It is nol intended

SubpartS-Usts

f 17.11 Endangeredand threatened
wlldll'e.

(a) The list in this section oontains the
names of all species of wildlife which have
been determined by the Services to be
Endangered or Threatened. II also contains
the names of species of wildlife treated as
Endangered Or Threatened because they are
sufficiently similar in appearance to
Endangered or Threatened species (sec
§ 17.S0 eJ .seq.).

(b) The columns entitled "Common
Name," "Scientific Name," and "Vertebrale
Population Where Endangered or
Threatened" define tbe species of wildlife
within the meaning of the Act. Thus,
differently classified geographic populations
of Ihe same verlebrate subspecies or species
shall be identified by their differing
geographic boundaries, even though the olher
two oolumns are identical. The term ""Entire··
means lhat all populations throughout the
present range of a vertebrate species are
listed. A1lhough common names are included.
they cannot be relied upon for identification
of any specimen, since they may vary greatly
In local usage. The Services shall usc the
most recentty accepted scicnti6c name. In
cases in which oonfusion might arise, a
synonym(s) will be provided in parentheses.
The Services shall rely to the extenl
practicable on the intl!rnot;onol Codl!of
ZoologiCilINomenclature.

(c) In the ·'Slatus·' column the following
symbols are used: "E·' for Endangered. ""T"
for Threatened, and "E (or" (SJA)"' for
similarity of appearance species.

(d) The otber dala in the list are
nonregulatory in nature and are provided for
the information of the reader. In the annual
revision and compilation of this title, me
following information may be amended

••D
PART 17-ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

Title 50-Wildlife and Fisheries
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Ce)The '"Hisloric range" indicates lhe
known genenl distribution of thc species 01
subspecies as reponed in the curren. scientil
Iilerature. The present distribution may be
greatly reduced from this historic range. 1bi
column docs not imply any limitalion on ,he
application of Ihe prohibitions in the Ad or
implementing rules. Such prohibitions appl)
10 all individuals of the plant specics.
wherever found.
(1)(1) A fOOlnole10 tbe Federal Register

publicalion(s) listing or redassifying a
species is indicated under 'hc column "Wile
listed." Footnotc numbers 10§f 17.11 and
17.12 are in the same numerical sequence,
since planlS and animals may be listed in the
same Fedenl Realster documenL That
doc:umenl,at least since 1973. includes a
statemenl indicating the basis Cor the listing,
as well as Ihe eff~ve dale(s) oC said listing
(2)The "Special rulcs" and ·'critical

habitat" columns provide a aoss reference'
other sections in Parts 17,222, 226. or 227.
Thc "Special rules·' column will also be use
10 cite Ihe special rules which desaibe
experimenlal populations and determine iC
lIIeyare essential or nonessential. Separate
lislings will be made 'Corexpcrimenbll
populations, and lhe slalUScolumn will
include 'he following symbols: "XE··for an
essential experimental population and ")(N"
Cor a nonessential experimental populatioo.
The lenD "NA" (not applicable) appelriDg il
either oC lbe:se two columns indicates that
there are DO special rules Ind/or aidcal
habitat for thai particular species. However,
all olber appropriate rules in Parts 17.217
Ihrough 227, and 402 slill apply 10 that
specics. In addition. there may be other rules
in this tiue that relate 10 such pllnts, e.g.,
port-of-enuy requirements. " is not intended
Ihal 'he references in the "Special rulcs·'
adumn list allllle regulations oC ,he two
Services which might apply to the specics or
10 'he regulations of ether Federal agencies
or Siale or local governments.
(g) The listing of a particular taxon

includes all lower taxonomic unilS (see
f 17.11(g) for examples).

(h) The "Ust oC Endangered and
Threatened Pllnts" is provided below:
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..•

t 17.12 Endangered and Chr.atened plants.
(a) The lisl in Ihis seelion contains Ihe

names of all species of plants which IuIve
been dclermincd by the Services 10 be
Endangend or Thrcalencd. IIalso conlains
the names of species of plllnts belled as
Endangend or Threa'ened because they are
sufficien'ly similar in IIppearance to
Endangered or Threatened species (see
§ 17.50eIM:q.)
(b) Thc columns en,hled '"Scientific

name" and ··Common name" define the
species of planl within the meaning of the
Act. Although common names are included,
they cannot be relied upon for identification
of any specimen, since lhey may vary greatly
in local usage. The Services sluiUuse lhe
most recently accepted scientific:Mme. In
cases in wtlich confusion might arise, a
synonym(s) will be provided in parentheses.
The Setvices shall rely to Ihc extent
practicable on the /nlcTtUltioNlICoJc 0/
Botattictll Nomencllltun:.

(c) In the ··Stalus·' column lhe following
symbols are used: '·E··for Endangered. ··T"
for Threateacd. and ··E[or 1'] (SlA)" for
similarily of appearance species.

(d) Thc olher data in the lis' are
nonreguialory in nature lind are provided Cor
Ihe information of the reader. In Ihe annual
revision and compilation of Ihis title, thc
following infomalian mily be amended
wilhout public notice: the spelling of species'
names, hislOrical range" footnotes, references
10 cerlain other applicable ponions or Ihis
litle, synonyms, lind more current names. In
any oC Ihese revised emries, neilller the
species, as defined in paragraph (b) of Ihis
section, nor its sla'us n1aybe changed without
following the procedures of Piln 424 oC .his
title.
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426-56 FR 28349; June 20,1991.
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V 177-50 FR 16682; April 26. 1085.

1711-50 FR 111373;May 8. lOSS.
1711-50 I·U 111377;May II. IQS5.
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(5) Other natural or manmade faclors
Affectingits continued existence.
(d) The fAClorsconsidered in delisling a

species arc those ,n paragraph (c) of lhis
seeilon as Ihey relate to the dcCinillionsa~
endllngcred ar threatened species. Such
removal must be supported by lbe bcsl
scientific Andcommercial data availillbk
the SeactAry after conducting a review ~ the
status of the species. A species may be
deJisled only if such data substantiate thattl
is neither endangered nor threatened for one
or more or the following reasons:
(I) EztinCl;on. Unless all individuals of the

listed species had been previously identified
and located, and were later found to be
extirpated from their previous range. a
sufficient period of time must be allowed
before deJisting to indicate clearly that the
species is extinct.
(2) R«ow:ry. The principal goal of the

U.s. Fish and Wildlife Service and the
National Marine Fisheries Services is to
return listed species to a point at which
protedion under the Act isno longer
required. A species may be deJisled on the
basis of recovery onlYiCthe best scientific
and commercial data available indicate that ~t
is no longer endangered or threatened.
(3) Orig;fUll Jata lor cllu.siflClJ/;on in error.

Subsequent investigations may show duttbe
best sc::ient.i(icorcommercial data available
when the species was listed, or the
illterpretallon of such elata, wen: in error.

The following list or wildlife removed
rrom the list at f 17.11 is provided for
inronnAtional purposes only and is not
oodified in the Code of Federal Regulations.
Only species complelely removed from tbe
Jist are included below. In cases where only
a portion or the verlebrate species is deJisted,
the entry remains In f 17.11 In the modified
fonn with the cilAtionto the Federal
Register indicaled under "When listed."
The Service's lisling regulations at SOCFR

424.1 I(c) and (d) are as follows:
(c) A species shall be listed or reelassi(jed

if the Secretary determines, on the basis of
the best scientific aad commercial data
available aner condUding a review of the
species' status, lhatthc species is endangered
or threatened because of anyone or a
combination of the followiog Cactors:
(1)The preseat or threalened destruction.

modification, or curtailment of ilS habitat or
range;
(2) Overulilizatioa for commercial,

reaeational, scientific, or educational
purposes;
(3) Disease or pRdItionj
(4) The inadequacy of existing regulatory

mechanisms; or

510-58 FR 40551; July 28, 1993.
511-58 fR 41383: August 3, 1993.
5l2-S8 FR 41391; August 3. 1993.

SPECIES REMOVED FROM THE
ENDANGERED AND THREATENED
LISTS

448-56 FR 55785; October 29,1991.
450-56 FR 57849; November 14, 1991.
451-56 FR 60937; November 29, 1991.
452-56 FR 60940; November 29,1991.
453-56 FR 61182; December 2. 1991.
457-57 FR 1403; January 14,1992.
458-57 FR 2053~January 17,1992.
460-57 FR 14653; April 22, 1992.
461-57 fR 14785; April 22. 1992.
463-57 FR 19819; May 8. 1992.
464-57 FR 2OS88; May 13, 1992.
46S-57 FR 20592; May 13,1992.
466-57 FR 20595; May 13,1992.
467-57 FR 20187; May IS, 1992.
468-57 FR 21564; May 20, 1992.
410-57 FR 21574; May 20,1992.
411-57 FR 24199; June 8, 1992.
412-57 fR 27858; June 22. 1992.
473---57 FR 27863; June 22,1992.
474-57 FR 27867; June 22, 1992.
476-57 FR 30168; July 8,1992.
471-57 FR. 44340; September ,25, 1992.
418-57 FR 44708; Seplember 29, 1992.
480-57 FR 46339; October 8, 1992.
481-57 FR 46344; October 8, 1992.
482-57 FR 46747; October 28, 1992.
490-58 FR. 8242; February 12, 1993.
491-58 FR llSS2; February 26,1993.
491-58 FR 18035; April 7, 1993.
498-58 FR 18041; April 7, 1993.
SOD-58 fR 25754; ApriI27,1993.
501-58 FR 25758; April 27, 1993.
504-58 FR 32311; June 9, 1993.
S06-S8 fR 35891; July 2, 1993.
S07-58 FR 37443; July 12, 1993.
509-58 fR 40547; July 28, 1993.
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PM•. Presence ofralox c:oac:entraticms as DOdulesor
concretions pealer Ihan 2mm illdiameter
oc:cupy more than 2 percent ofwlume within
upper 30 em and matrix chroma is Jess than 2.

(

PMl. Directly heDcath cpidpedon having chroma
less than 2 and 1hi~ of30 em or Jess. 60
pcn:cDI or moreoIthematrix illaD layers. to I
depIb of35 em or more. bashue2.5Y 01'
yellower IDd redox CODCeDIrIdoas.YIlue. or
more .. chroma "6. as massesOIl peci&ccs
aDd iDlcriors.

PM%.- Prescncc otredox CODCCDtradoasas disdDCI or
promiDcDt pen1iDiDas.YaJue • Of more aDd
dIroma 6 or more, occupy more than 5
pcrtCIlt or more of the soD wJume in • matrix
baWlg domiDaDl hue ofn,5GY. 5G, 5BG.
58orN.

c.teaory PM. Otber Mineral lOBs: •

PM!. Hue is .5G.58G. 58 Of N or aJoaa DOD-liviD&
100( channels wilbia 30 em 0I1he IIIdace 01
Ihc upppermosl miDeralla)u.

(

D

PS2. Presaace01. c:ootmous zoae.,3 em or more
dUc:Ic,ofiron aaiDin& havill, value • or more
an4 chroma 6 or more aDd 3 em or more dUck
oc:auswilhin 15em of the sur&c:e ofahe
uppenDosa minenIswfac:e. 1bezone is
immediately below • horizon illwhich
ironlmanganesc oxides haw been stripped
from the matrix exposingthe prinwy base
color of sill.nd sand grains having.

PSI. Presenc:c of hue 5G. SBG. 58 or N within 25
em andwuIcrlaiD by hue or5Y or redder.

Category ps. Sandy soDs:

P01.0assjfies as • HisIosoJ. except Folisls

Cateaory PA. Aay soD:

PAl. Preseac:e ofbyd.roaeD sulfide odo, within 25
em of 1he surface of the uppermost mineral
layer or witbiD lIlY orpnic layer aboYe the
IIliDaaI contact.

Category PO. Organic I~U:

FIELD INDICATORS OF SATURATED HYDRIC sons
in

PE&GELIC TEMPERATURE REGIME REGIONS
of theUNITED STATES~

Testing Version February I, 1994
D
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CM". Presence olredox COnc:entJatioDSas nodules or
concrelions pealer than 2mm in diameter
ocx:upymore than 2 pcn:cnt ofwJume within
upper 30 em andmatrix chroma is2 or less.

o

CMJ. DiRcdy beneath cpidpedon haYing cJuoma ol
2 or less aDd 30 an or Jess thick. 60 pc:rceul or
more oldie IIIItIix ill aU layers. 10 • depth or
3' em or more. has hue 2.5Yor ~ aDd
redox c:onceDtrations" value " or DJOie and
duoma 6, as masseS OD'peeI faCes aDd .
interiors.

CMl. Prcscacc 0( redox coDCeSlUationsas disWIct or
promiacDl pole 6niDp. _uc" ormoreaDd
chroma 6 or more. occupy more dIaD ,
pm:ent or IIKRoIlhe soil 'VOlume ill• maIrix
baWlg domiDaDl hue oI5V. 'GY. '0.580.
'BorN.

,-
Catq0'l' eM. Odaer Mi",·.raI .OW:

Odl. Hueis50.me;.morN or aJoaa 1IOD·lMog
root c"armds "idIiD 30 emoldie IUIfIcc or
the upppcrmosa miDerallaya'.

~-"

CS2. Presence of. continous zone. 3 em or more
thick. of iron stainin, hmo, value " or more
aad cbromI.6 or more and 3 em or more thick
occursWilhm l'em oflhe sudice ofthc
uppermost mineral surface. 'Jbe zone is
immediately below I horizon in which
iron/manpnese oxides have been suippcd
from &he matrix exposing lhe priDwy base
coJor orSilt and sand grains having.

Category cs. Sandy soils:

CSI. Presence or hue 'G, SSG, 'B or N wilhin 25
au andUDduIaiD by hueof 5V or redder.

COl. Classifies IS • Histosol. exccpI Folists

Category CO. Organic soD:

C2tqO" CA. Aay loil:

CAl. Presellce alhydrop:n sulfide ador withiu 15
em rldle IIJIface.

o
, .

FIElD INDICATORS OF SAnJRATED HYDRIC sons
in

CRYlC SOn.. TEMPERATURE REGIME REGIONS
orille UNITED STATES
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fMJO. In depressional basins in California, Oregon
aDdWashington. 60 percent or more of&be
matrix in Ihe upper 15 em 0( the soil. is
depleted of iron in aU layers and bas:

L value 5 or more and chroma I or Jess. or
b. value .. or more and chroma 2 or Jess IDCI.•

distinct or promiacDl redox c:oaccmlnlioas IS
iroamtms

less. overlies a mollie epipedou ~ &be
oaihoe vegetation is grass.

686
D

fM9. Presence of a surface layer of mucic. J em or
more thick. value less than 3 and chroma I or

fM7.Directly bena1h • MoDic epipedon that is Jess
than 30 em thick; 60 percent or more of &he
matrix inall layers, 10I depth of35 em or
more. has:

L hue JOYR or redder, value 5 or more and
chroma J or less. or

b. hue 2.SY or yellower, value 6 or more and
chroma 2 or Jess, or

Co value .. or more and chroma 2 or less and
distinct and prominent redox concentnltions.
or

d. hue SOY, 50, 580, 58. ,
FMS.A zone with an acaunuJation of calcium

c:arbonale, or calcium carbonate equivalent,
occurs within 30 em of the surface. The zone
isO\"CI'lainby I layer having duoma 1 or Jess
and is underlain by a layer where 60 percent
or more or the matrix bas:

a. value 5or more and chroma I or less. or
c. wlue 5 or more and chroma 2 or Jess and has

distinct and prominent redox
concentrations as iron masses.. or

b. hue 2.5Y or yelJower, value 4 or more and
chroma of Ior Jess, or

d. hue 2.SY or yellower, value .. or more and
chroma 2 or less and distinct and prominent
redox concentrations. or

Co hue SOY, 5G, SSG, SS.

D

FM6. PresaIce of distinct or promiDaU Rdox
c:oac::enuations. on pcd faces or peel interiors
occupy more dwt 2 perc::cDloIlbc soil
wlame "ifmn & moe IDOIe thaa 10em rbi:.k
ill!beupper 30 em ot1he IlliDmlIOiI ad
lias:

a. IIIIIrix value 013 or less IDd chroma J or less
and redoxCODCeDlDtiODSas masses willl
'Value 4 or mon: IDd chroma 4 or more.or

b. DWrix value 013 or Jessad chroma 2 or Jess
aDd redox coDCeDU1tionsas masses with
value 4 or more and chroma 5 or more. or

c. matrix wIue 4 or more and chroma 1 or less
aud black or reddish black fcrromanpnese
saains.

FMS. PIcscnc:e of redox COa"l(:CAtnllionsas masses
and DOduJes 01concretions peater than"] nun
iadiameIcr occupy more than 2 percent of
wlume within upper 30 em ofMol1ic
cpipcdoD.D



o

FM4. Presence 0( redox concentntions as distind or
prominent POle linings, value 4 or moreandmma 6 or more. oc:cupy more thaD 5
percent 0( the soil volume within the upper 30
em and the matrix bas chroma 1or Jess.

FMl. Directly beneath an ochric or umbric cpipedon
having chroma 2 or less and thic:kDess 0( 30
an or less. 60 pcn:enl or mo~ o( thematrix is
depleted 0( iron illau layers, 10 a depth o( 35
c:m or more, aDd has:

L value 5 or more and chroma I or less. or
HOle: Requires aD additional Fidd Indicator

b. value 5 or moreand chroma 2 or less and has
distinct or prominent redox concentrations as
iron masses,or

c. hue or5Y or ydJowcr, wJue 4 or mo~ and
chroma 2 or less and bas distinct or
prominent redox concentntions as iron
masscs,or

d. hue 5GY. 50. 5BG, 5D.

o

Ca. ego." FM. Otber Mineral soDs:

PMI. Praence ofI layer ofmuck. value less than 3
- and chroma I or Jess, 10 em or more lhick.

overlies aD albic. ochric or UIIIbJk horizon.

FMl.Presenceofmuck eidler on die sur&ce 01 ill
the miDeraJ swface layer 1aavin,1combined
ahidaJess of 10 an or more.

~ ..PraaIcr.01cdJric w umbric ~ipedm. )0 em
or men lhick. hIvinI maui.c vaIur. 3 or bs
and cIuolDl J 01 less. dc:ramincd 011abe
Individual silt and sud pas c:uw:red or
mlsked witb orpaic material. AlIcuI70
peiceDI oldie pains IIIUSI be aMrCd to
rtpreseal diematrix color.
NOTE: 1M IIUJIrl:x color Dfllle /Q)W
Immedlalely bell1W the dtriSlItfaa must he
chnHtul2 or leu.

o

685

FS3. Presence ohlbic horizon in which
iron/manganese: oxides have been stripped
(rom the maUix a-posing the primary base
color or silt and sand grains with value S or
more and chroma 2 or less. Translocated iron
rorms a diffuse splotchy pattern of two or
more colors having value' or more and
chroma 3 or 4 within 15 em of the mineral
surface.

Nole: Requires on oddilional Field /ndic:olor

FS2. Presence or I layer o( mucic7 em or more
Ihidc. value 3 or less and chroma I or tess. on
the mineral surface and UDdera root and leaf'
mal

Category FS. Sandy soils:

FSI. Presence ora layer oCmuck Icm or more thick.
value Jess than 3 and chroma I or less OD die
surtac:e whea no root or leaf mat isprcseDL

Category FO. Organic soil:'

FOl.Classifies as I Histosol. except Folists

FAl. Presence or muck ill the mincIa.I sudace byer
that is5 em or mo~ thick.

c.t~ory FA. ADYlOiI:
'EAI. Presence of hydrogen sulfide odor wilhia 30

em or me swfacc.

FAl. Hue is5GY, 5G, or 5BG within 30 em oCabe
surface.

FIElD INDICATORS OF SATURATED HYDRIC SOlLS
in

FRlGID and IS()"FRJGID SOIL TEMPERATURE REGIME REGIONS
otthe UNITED STAlES

Testing Version February I, 1994
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MM9. Indepressional basins in~omia, Orcgoa
aad \:VasbiDg&oa, 60 pen:cDl or more oIthe
matrix in theUpper 15em oftbe soD. is
dcplCled ofiJoD inaD Jaym and bas: (

Lvalue 5 or mote IIId duoma I or less. or
b. value .. or IDOR IJId duoma 2 or less and
distinct or prominent redox concentrations IS
iron masses.

MMI. Presenc::e ofalaycr of muck. 1em or morc
thick. value Jess than 3and chroma 1or less,
overlies Imollie cpipedoD where the native
vcgeration ispus.

MM1. A zone with aD acaunuJatiOD or calcium C
carbonate. or calcium carbonate cquivaJCDt.
occurs within 30 em of the surfac:c. II is
CMrlaio by Ia)'m having chroma 2 or Jess IDd
isUDderlaiD byI.wbeR 60 pcIt'CDI or
more or the matrix bas:

a. value 5 ormore and chroma 1or less. or
b. value 5 or more aDd chroma 2 or less _

cfistiDd aDd prominent R:dox c:oac:cotratiom
u iroD misses.or

c. hue 2.SY or yellower. value .. or more aDd
chroma of 1or lea. or

d. hue 2.5Y or yeUower. value .. or more IDd
..' chroma 2 or Jess and distiDCt and promiJicDt

redox c::oDCalUltioas. or
Co hue SGY, 5G. SSG. SS.

684

MM6. OircdJy beneath IMollie epipcdon having
chroma 2 or·less and thic:kncss ot30 em or
less. 60 percent or more or tJtematrix inall
layers. to. depth 0135 em or more. has:

a. hue 10YR or redder.value 5 or more and
chroma Ior less. or

b. hue 2.n' or )"elJower,value 6 or more and
chroma 2 or Jess. or

c. hue SY or yellower. value .. or more and
chroma 1 or Jess. or

d. hue 50Y. 5G• .5BG.'B.

MMe. Preseuce of redox conccnuadons as masses
willi DOdulcs or concretions pater thaD 2
111m indiameter occupy more tIwr 2 ptrcull
oIwJume withiD upper 30 em orMollic
epipedoo '''lh matrix chroma Jess IhaD 2 less.

MMS. PJeseoc:e ordislinct or promfDml n:dax
c:onc:cntratioas. 00 peel fac:cs or peel iJderiors
occupy more thaD 2 perccDl orlht: sail
'VOlumewithin • zone more thaD 10 em thick
in the upper 30 em of the miDcraJ roil and
has:

.. matrix value of 3 or less and chroma 1or less
and redox concenll3tions as masses with
value .. or more Ind chroma .. or more. or

b. matrix vaJue of3 or Jessand chroma 2 or less
and redo.~COnccnuatiODSas masses with
value .. or more IDd chroma 5 or mare.

c. matrix value .. or more and chroma 2 or less
Ind black or reddish blac:k ferromanpnese
stains.

MMl. PmcDc:e of redox conc:enuations as distinct
or promincut pore IininlS. value .. or more
and chroma 6or more. occupy more thaD 5
pc:rc:cnt of soil volume in matrix having
dominant chroma 2 or Jess witbiD upper 30
em.

D

D

D



o

MMl. DiRCtly beneath aD ochric or umbric
cpipeclon having cIuoma 2 or less and
thiclcness or 30 em or less. 60 pen:cnl or mo~
of the matrix is depleccdof iron in aD layers.
to a deplb oflS an or more, has:

a. value 5 or mOle and chroma I or Jess, or
Note: Requiru an addllional Field Indicotor

b..value 5 or mOle and chroma 2 or less and
ctistinctor prominent redox conccnlRlions as
iron JJWSCS. or

c. hue of SY or ydJower. value 4 or more and
chroma 2 or less and has distinct Of
prominent Rdox concenlRlions as iron
masses. or

d. hUeSOY. 5G. SBO. 5B.

oCategory MM. Other Mineral soDs:

MMI. Presence ora swface layer ofmuck. wJue Jess
Ihan 3 aad chroma J 01 less. 10 em 01mom
thick. overlies an albic.oc:bric 01 ambri~
horizon.

MS5. Presence inthe upper 15 aD ofmaIrix 60
perc:cnI or more depleICdof ironwith \'aloe 5
or mom aadc:hrvma 2 or less aDd distiad or
prominent n:dox CODceliuations as iroD
mIsses

M~. PrescDce orocbriccpipcdoa.lO em.more
dUck orD umbric cpipcdon..lImD& maldx
wluc 3 or less I11d chroma J or lea.
dcIcnniDcd on Ihe iDdividuaf liltadSIDd
pains covered Of maskedwilla cquic
maIcrial. At Jc:ast 10pcn:eDI 01dieYisible
paiDs must be CIMtCd 10rcprescDl thematrix
color.
NOTE: 171, IfUJIrlz t»1Df'0/tIr, layer
Immediately 6eltIW llrt danSlllfa« must be
duoma 2Of' Ius.

683

MS3. Presence of albic borizon in which
iron/manganese oxides have been stripped
from the matrix: eA-posingthe primary base
color of sill and sand grains with value 5 or
more and chroma 2 or less. Translocated iron
(orms a diffuse splotchy paaem of '\\'0 or
more colors having value S or more and
chroma 3 or 4 within JS em of the mineral
surface.
-Not«: Requires an addilional Field Indicator

Category MS. Sandysoils:

MSI. Presence or. sumcc layer ofmuck I em or
mom lhide. on the swface wilen no root or
leaf mal ispresent

MS2..Presence of a layer of muck 3 em or more
thick. value 3 or less and ehroma J or less. on
the mineral surface and under a mac or leaf
mal

Category MO. Organic soil:

MOJ.Classifies IS a Histosot. except Folists

MAl. Presence of muck in the mineral surface layct
thai is S em or more thick.

Category MA. Any soil:

MAl. PRseoce oIbydroseu sulfide odorwitbin 30
aDoIlhe sudicc. .

MAl.Hue is SGY. 5G. or 5BG within 30 em of abe
sud'ace.

FJELD INDICATORS OF SA11JRATED HYDRIC SOILS
in

MESIC and IS()'MESIC SOn.. TEMPERATURE REGIME REGIONS
oflhe UNITEDSTATES

Testing Version Febnwy 1. 1994
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D

1M8. In depressional basins in California, 60
percent or more of the matri:<in the upper IS
emof the soil. is deplelCdat iron inaJllayers
and bas:

a. value 5 or marc and chroma 1 or less. or
b. value .. or marc and chroma 2 or less and
distincl or prominent redox COnc:entradoDSas
iron masses.

(

TM6. Directly beDea1h • Mollie epIpedoa having
duama 2 or less and lhiclcness ot30 em or
less. 60 pen:all or more 0( abe matti~ is
depleted iD iron and in all layers. to. depth
oilS em or ~ has:

a. hue 2.SV or redder. value 5 or more and
chroma J or less. or

b. hue 5Y or yeJJower. value 6 or more and
chroma 2 or Jess, or

c.value :4 or more and chroma 2 or Jess and
disIi~ or promiDenl redox CODCeDuaaions. or

cl. hue 5GY. 50. .5BG. 58.

D TM7. In theMississippi Delli (MLRA 131). more
than60 pcrc:enl of malrix haswJue .. or more
and chroma 1or less in a zone ,YiIbiD the 15
10 15em zone.

(ofwJwne within upper 30 em and abe
ebroma is 2 or Jess.

'INS. ~ 0( distinct or prumincDl redox
conccDlJ3dons. on peel faces or peel interiors
occupy more thaD1perteIII ottbe soil
wlume within a zone meR tbaa 10cni thick
inlbeupper 30 em of abe miaeraI soil and
lias:

~ matrix wJuc 013 or Jess aad dIroma 2 or less
ad redox coDCaltaliaas arlDlSSeS ,,;1h
value" ar moreand chroma 6or IDOR,or

b. IIIIIrix value " or more andduaIu 2 or less
adblact or reddish blacklenomanpnese
IIaias.

D



~4. Presence of redox concentrations as nodules or
concretions 2 ~5 mm in diameter and baving 0
diffuse boundaries occupy more Ihan 2 percent

o

o

1M3. Presence 0( redox coooentnuions as distinct or
promincnl pore linings, value 4 or more and
chroma 6 or more. ocx:upy more Ihan ,
pm:enl of soil volume iD matrix having
dominant chroma 2 or less wilhiD upper 30
em.

Category 1M. Other Mineral IOils:

1MI.PracDc:.eora 1I)cr of muck' emor IIICR
lhic:k.value less chaD-3 aDd chroma I or less
ORebe mineral surfiIc:c and under a lOOt or leaf'
mal

TM2. Direc:lly beDcatb aDochric or umbric epipedoD
haYing chroma 2 or less and thiclalcss of 30
em or less. 60 percent or more 0I1hc matrix is
depleted o(iron iD aIIlayen. 10a depth of35
an or more. and has:

a. value 5 or more aad chroma I or less. or
b. ,"alue 5 or more aad chroma 2 or less and 5
percent or more distinct or prominent
ralox concentrations as jron masses.

c. value 6 or more and chroma 2 or less.
Noll!.:Matrix color o/E horizons an ududed
unless they contain ndoximorphic ftaturu.

TS5. Presence 0(orpnic aa:redODS (orpuic bodies)
approximacely leo 3 em in diameter wilhin
upper 15an.

TS4.Plaag ofodlric:_ DJDbric epi~ 10c;:m
«more dUc:t.1ImD& mauix Yaluc J Ol If.a
and chroIDIl -less. cbcrmiDed 08.
iDdividuaIliit adSIDd &aiDs covacd or
masked with orpnic material. Allasl 70
pciceDl ofthc visible pains must be awcred
10rcprcsad the IDI!rix color. "NOTE: 'I7Ie
mtltrlz t»Ior0/* It:rysolmmedltllely _I(/tII
thedri JUtftlCl! .1ISt be ch1Ol1Ul 2 IN Ius.

681

TSl. Presence of albic horizon in which
iron/manganese o.udes have been stripped
-(rom the matrix e.~ng the primary base
color of Sill and sand grains willi value 5 or
more and chroma 2 or Jess. Translocated iron
fonns a diffuse: splotchy pauern of two or
more colors having value 5 or more and
chroma 3 or 4 wilhin 15 em oCme mineral
surface.

, Not~: Requins an additional Field Indicator

TSl.Presence 0( a layer ofmuck 1 an or more
thick. value less than 3 and chroma 1or Jess.
on the mineral surface and under a root and
Jcafmal

Category TS. Sandy soils:

1'51.Presenceor. Ia)'er ofmuct. value less than 3
and chroma J or less. aD the surface when DO
rool or leaf mal ispresent

-

Category TO. Organic soil:

TOI.Classifies as a Histosol. except Folists

TAl. Presence o( muck in the millCl3J surface layer
thaI is 5 em or more thick.

TAl. Hue is 'GY. 50. or 5BG wilhiD 30 em of the
IWfiIcc.

C.!~ory TA. ADfSoil:

TAl. Pn:seDcc oIhydtogeq sulfide odor wilhin 30
em 01die surface
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HM6. Din:dly beneath • MoDic epipedon blving
chroma 2 or less and lhidcDcss 0(30 em or
Jess. 60 pen:eut or moR oIlhe matrix is
depleted in iron in aU layers. to. dcplhor35
emor more. has:

L hue 2.5Y or redder. woe .5 or moR and
chroma 1or less, or

b. hue 5Y or yellower. mue 5 or more and
chroma 2 or less. or

c. hue SOY. 50. 5BG. 5B.

HM7. Prcsenc:e in the uppermost miaeralla)'Cr or
marl, ICXbIre in &he florida Peninsula.

..

(HMS.Presence of distinct or promiDCDl redox
conc::eDtrations. on pcd races or peel inleriors
occupy moR dian 2 pm:en1 of dae soil
'VOlumewithin a zone mOR thaD 10 em !hick
ia die upper 30 an of lhc mineral soil aDd
lias: •

LJnIlrix value of 3 or less and chrDma 2 or less
and redox concentrations as masses "ida
wJue 4 or IDOR and duoma 6 or more.or

If. IDIIrixwi. 4 or more and daromI 2 fit 1t.55
ad black or mSdisb black fenamanpncst
IIIiDs.

D

D

D



o

HM4. Presencc of redox cxmCCnLralioDSas nodules or
concretions 2 -'nun in diameter and having
diffuse boundaries occupy more than1
percent oftbe soil wlwne within upper 30 em
and the chroma is 2 or less.

o

IIMI. Praencc 01a layer of muck 2 c:m or mote
dUck. value Jess than 3 aDd chroma J or Jess
OD diemiDeraI surtEc:.

11M2.DiRcdy beneath an oehric Drumbric cpipedon
baviDCdaroma 1 or less and thic:bess 0130
em or Jess. 60 perceDl or more oldie matrix is
depleted ofwn in aU Iaym.10a depth of35
em or morc. bas:

Lvalue' or more aDd chroma 1 or less, or
b. value 5 or more aDd duoma 1or less and 5
percent or more distinct or prominent redox
concenuations as iron masses.

c. value 6 Drmore and chroma 2 or less.
Not«: Motrix coltJl'0/E horizons lin excluded
unless they COlI/Dinndoxlmorphlcfooluru.

HMl.Presence of redox concenualions as distinct or
prominent pore wungs. value " or more and
chroma 6 or more.. occupymore than 5
percent of soil volume in matrix haviDg
dominant chroma 1 or less within upper 30
em.

Category 11M. Otber Mineral soDs:

HS6. PRSCIICC flstmified Iaym and Illelsl ODe
. . bycr ccmtaiDS orpDic Dwc:riaJ iadie upper 5

em. MoredIaD 70percent otllle ~Je pins
must bec:ovaaI or masked iadie Ia)uthat
containsorpnic mab:rial.

HS5. Pn:seDce ororpaic .c:aeaioas (0IpIIicbOdies)
~ 110 J ar. indi.tnJeja \1o'idtUl
upper 15cm.

•
"S4. Presence ofa layer 10 em or more thick.

having matrix value 3 or less and chroma I or
less. as determined on abe iDdividual silt and
sand grains covered or masked with organic
material. At least 70 percent or the visible
grains must be covered 10represent the
matrix color.

HS3. Presenee of albic: borizon in whicb
iron/manganese oxides havebeen stripped
from abe matrix c.\-posing the primary base
color of sill and sand grains with vaJue 5 or
more and chroma 2 or less. Translocated iron
forms a diffuse splotcby pattern or two or
more colors having value 5or more and
cJu'gma 3 or 4 within J5 em of the mineral
surface.

HS2. Presence ora layer of mucic I em or more
dUck.wJue Jess than 3 and chroma 1or Jcss,
on abe mineral swfacc and WIder a rool or leaf
maL

Category DO. Organic soil:

HOI.Classifies as a Histosol. except Folisls

Category BS. Sandy soils:

HSI. Pra:eace ofa Ia,cr ofmuct. value less dWl3
and chroma Ior Jess, on Iheswface when no
root or JcaCmal ispresenL

HAl. Prc:sencc of mucic in the mineral surface .,
that is5 em or mOR dUck.

HAl. Hue is 5GY. 5G. or 5BG wilhin 30 em oflhe
surface.

Category BA. Any soD:

HAl. PR:sence orhydJoscn sulfide odor wilhiD 30
em ofthe surface.
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Please retumsuggestions for modifications
• and supportive doc:umenuujon regarding

Joc:aJized excepl.ionsto these field Indicators
10:

Chris Smith. Soil Scientist
Northeast NalionaJ Technical Cenler
USDA - Soil Conservation Service
160 East 7th SUCCI
Chester, PA 19013
215-499-3959

The partially decomposed byprodUClS resulting
from the anaerobic decomposition of organic
maner may eJuviaICwilhin the organic layers
until reaching the muck layer at the mineral
interface or move inlo the pore space of the
uppermost mineral byer.

Muck rd'ers ID1 substanc:e composed or lOlleD
putrifled orpnic malcrials fonned iD
anaerobic environments. Muck basMunsell
color wilh lower chroma. typically I or less.
bigher bulk density and lower pore space IhaD
aerobic:aJJydecomposed organic mawiaJs.
When moist or MUer. muck bas massi\'e
strudUrC. IIoften consists of sapric materials
"ilhout rubbing. Advanced fiber
decompositiOnand a reduced Dumber ofplanl
roots and fungal hyphae. produce a liquid
consistence when wet and a sreazy
consistence when moist

D

To documenl 1hydric:soil, first remove all
loose leaf maner and organic mal~
aeedles, bark ud ocher easily identified pIaDt
pans 10expose !be smfacc. DiI.1 plllO at
least 50aD indcplh and ~ a soil
clescripliou iDcIudiDl iDCormauooabout each
Iaya'. DqJd!.s ased in Ihc IDdicaturs IR
measured from the miami surface.UDJcss
0Chcnvise specifted. All colors rd'cr IDmoist
MunsdI colors. Compare the soil
charac:teristics observed inthe soil 10 those
recorded in dac soil profile description for ..
compJeteDe5S. Usiag the cOmpleted soil
description and comparing the soil fcahUeS
required by each field Indicalor. specify
which Indicators ha\'e been matchedwith the
CODdilions observed in the soil.

)
dar. collection by direct measumnenl or by
other means.
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Current soil morphology is assumed to be in a
Slale of dynamic: equilibrium with current soil
fonning processes. When natural c:hanges in
the landscape happen. such as river
do\\'n-cutting or lake lo\\'ering. or human
induced activities. significant dreas on soil
fOnning processes influenced by groundwater
may occur, Because soil morpbology is slow
to adjust to shifts, loc:alized exceptions to
-these field indicators may occur where the
new balance o{ soil forming fattors is not yet
reflected in the soil's morphology. When soil
morphologic features remain in the soil after a
relatively rapid shift in the balance of soil
{onning factors. those features arc nOI
indicauve of present conditions and should be
identified as ·relic- and should be documented
as local exceptions. Use or the term -relic· is

The Field Indicators arc based OD the soil
developing diapostic morphologic featun:s
associated with the anaerobic decomposition
oforpnic maner and the reduction of iron as
evidence that saturation has caused rcdudng
conditions in the upper pan or the soil.
Unless nOled. the presence o{a single Field
Indicator identifies a soil that has been
saturated and reduced.

Indeeply plowed sou. fiJImaterial or recent
fluvial deposits. soil formiDl proc:csses restan
after each major disaurbance. The lime
required for. soil to develop iron depictions
and concentrations resulting from saturation
and reduction. or CD I'CIDCWCevidence of
previous wetness. isbighly variable.
Cultivation may dCSUO)'1he opponunily to usc
c:ertaiD Fidd Indicators cIependiDs on the
depIh and amount ofmixin& aswell as the
period since the Iasl cIisrwtIaDcc.

The Field 1Ddicat0rs arc -.at positiw· methods
to identUYmoslhydric soils with • minimum
ordata collection. Except as noted above. the
features listed are nearly always associated
with bydric: soils. The Field Indicators do
NOT. howcivcr. identify every hydric: soil.
Some bydric soils. for example, are fonned in
red, bigh chroma parent materials and may
have JUghamounts of iron n:sistanl to
reduction. Low cbroma sandy parent
materials may not exhibit Rduction due to a
Jowamount of iron and/or a low 'amount
organic maner. Soils with clark surface layers
can occur in both anaerobic and aerobic
enWonmenlS. In the anaerobic environment.
redox conccnlr.ltions of iron masses may be
masked by bigh amounts ororganic:macr. in
&he aerobic environment. the redoximorphic
fearures an: not present. When soil conditions
are difficuJt 10 intClpret or sc:cm inconsistenl
with the vegetation or hydrology. ilmay be
n~ 10obtain the assistance of aJl
c.\'])Crienc:edsoil scientist It is expected that
occasions will arise wbere confirmation of
salUJ3tiODand reduction. as RqUired by the
hydric soil definition. will depend on intensive

Soil terms that are used in the Field Indicators
are defined in the Soil Swvcy Manual
(.f30-V-1993). National Soils Handbook
(.f33·VI.1992). Soil Taxonomy and
RecIoximorpbic: Features for Identifying Aquic
Conditions (North Carolina Slate Universily
Technical Bulletin 301).

iDappropriale wbcD desaibinl fcarun:s caused
byMlnf'Slbal.rcmNn illUK'mil afta tbe
WIler table bubeen lowcrcd by ditcbcs and
subswfac:e drains or by down cuttiDl ill small
arams.

The "Fidd Jndicators ofHydricSoils ill!he
UDiled States- (Fidd Indicators) is • IocM10
help identify hydric: soils in the fidd TIle
)Ddicators arc DOl intended 10 replace or
rdieve the requirements c:omaincd in the
definition of. hydric soil. The use or1he
Field Indicators presupposes knowledge of
soils and soil survey. ~

FIELD INDICATORS OF SA11JRATED HYDRIC SOILS
in the
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