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Is the lost, destroyed, or altered item electronically 
stored information (ESI)?
FRCP 37(e) applies only to ESI spoliation. 

For more information on spoliation of non-ESI evidence, 
see Practice Note, E-Discovery in the US: What is ESI?, 
Practice Note, Document Discovery Case Tracker: Spoliation 
of Hard Copy Documents or Physical Evidence, and 
Spoliation Sanctions by US Circuit Court Chart.

Did the party have a duty to preserve the ESI at the time it was lost?
Factors include:
�� Whether litigation commenced before 

the party lost the ESI. Courts typically 
conclude that parties have a duty to 
preserve relevant evidence once litigation 
has commenced.

�� If litigation had not yet commenced, 
whether the party reasonably 
anticipated litigation when it lost the 
ESI. A court must perform a fact-based 
analysis to determine whether a party 
reasonably anticipated (or should have 
reasonably anticipated) litigation when it 
lost the ESI.

�� Whether the lost ESI was either 
discoverable under FRCP 26(b)(1) or 
reasonably likely to be requested during 
discovery. A court must look at the 
circumstances known to the party at the 
time it lost the ESI and consider whether 
the party had notice that litigation was 
likely and that the ESI would be relevant 
(2015 Advisory Committee Notes to  
FRCP 37(e)).

For more information, see Practice Note, 
Sanctions for ESI Spoliation Under FRCP 37(e): 
Duty to Preserve ESI Must Have Existed.

NO

Sanctions Under FRCP 37(e) Flowchart
A flowchart to help counsel determine whether Federal Rule of Civil Procedure (FRCP) 37(e) 
applies to the loss, destruction, or alteration of electronically stored information (ESI) in a 
case. Specifically, this flowchart demonstrates the elements required for a court to sanction 
a party in federal civil litigation under FRCP 37(e) for ESI spoliation. For more information on 
FRCP 37(e), see Practice Note, Sanctions for ESI Spoliation Under FRCP 37(e): Overview.
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Sanctions Under FRCP 37(e) Flowchart
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Did a party take reasonable steps to preserve ESI?
This is a fact-specific inquiry, and a court may allow additional discovery on 
the timing and circumstances surrounding a party’s preservation efforts to 
determine the party’s reasonableness. 

For more information, see Practice Note, Sanctions for ESI Spoliation Under 
FRCP 37(e): Failure to Take Reasonable Steps Caused the Loss of ESI.

Can the ESI be restored or replaced?
A court may allow additional discovery to determine whether 
the lost ESI can be restored or replaced.

For more information, see Practice Note, Sanctions for ESI 
Spoliation Under FRCP 37(e): ESI Must Be Irretrievably Lost.

Did the party act with the intent to deprive another party from using the ESI 
in the litigation?
This is a fact-specific inquiry. However, the spoliating party’s negligence or gross 
negligence is not enough to establish the requisite intent under FRCP 37(e)(2). 

For more information, see Practice Note, Sanctions for ESI Spoliation Under 
FRCP 37(e): Intent to Deprive Under FRCP 37(e)(2).

The court may sanction the spoliating party under  
FRCP 37(e)(2) by:
�� Presuming that the lost ESI was unfavorable to the 

spoliating party.
�� Issuing a permissive or mandatory adverse inference 

instruction to the jury.
�� Dismissing the spoliating party’s claims.
�� Entering default judgment against the spoliating party.

If the requisite intent exists under FRCP 37(e)(2), a court 
need not separately determine prejudice (2015 Advisory 
Committee Notes to FRCP 37(e)(2)).

Even if a court finds the requisite intent under 
FRCP 37(e)(2), the rule does not require the court to 
impose any of these severe sanctions. A court may 
instead impose a lesser sanction under FRCP 37(e)(1), 
or a combination of sanctions under both FRCP 37(e)(1) 
and (2).

For more information, see Practice Note, Sanctions  
for ESI Spoliation Under FRCP 37(e): Sanctions 
Enumerated in 37(e)(2).

Did the loss of ESI prejudice another party?
A court has wide discretion to make this determination based 
on the circumstances of the case.

For more information, see Practice Note, Sanctions for ESI 
Spoliation Under FRCP 37(e): Burden of Establishing Prejudice 
Under FRCP 37(e)(1).

The court may sanction the spoliating party under FRCP 37(e)(1). 
The court may order measures no greater than necessary to cure 
the prejudice, so long as these measures do not include or have 
the effect of the severe sanctions listed under FRCP 37(e)(2).

For more information, see Practice Note, Sanctions for ESI 
Spoliation Under FRCP 37(e): Sanctions No Greater Than 
Necessary to Cure Prejudice Under FRCP 37(e)(1).

YES NO

FRCP 37(e) does not apply.
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