
Village Council
Regular Meeting Agenda

November 20, 2018 
At 7:00 PM

Bal Harbour Village Hall • 655 - 96th Street • Bal Harbour • Florida 33154 

CALL TO ORDER/ PLEDGE OF ALLEGIANCE

REQUESTS FOR ADDITIONS, WITHDRAWALS AND DEFERRALS

PRESENTATIONS AND AWARDS

2018 Police Semi-Annual Review 

CONSENT AGENDA

C6 - COUNCIL MINUTES

C6A October 16, 2018 Regular Council Meeting Minutes
RegularCouncilMeetingMinutres_Oct16_2018.pdf

C7 – RESOLUTIONS

C7A BHI Basketball Interlocal
A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; APPROVING AN INTERLOCAL AGREEMENT WITH THE TOWN OF BAY
HARBOR ISLANDS; PERMITTING THE TOWN TO UTILIZE THE BAL HARBOUR
PARK BASKETBALL COURT TO PROVIDE CHILDREN’S BASKETBALL
PROGRAMING DURING THE RENOVATION OF THE TOWN’S BASKETBALL
FACILITY; PROVIDING FOR IMPLEMENTATION; PROVIDING FOR AN EFFECTIVE
DATE.
Item Summary - BHI Basketball Interlocal
Council Memorandum - BHI Basketball Interlocal

https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/267977/RegularCouncilMeetingMinutres_Oct16_2018.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268010/Item_Summary_-_BHI_Basketball_Interlocal.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268009/Council_Memorandum_-_BHI_Basketball_Interlocal.pdf
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3ED1104-Revised_Resolution_Approving_Interlocal.DOC.pdf
Attachment 1 - Interlocal Agreement with Bay Harbor Islands

C7B Liquor License - Viva on the Ocean
A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; ACCEPTING THE DETERMINATION OF THE VILLAGE BUILDING
OFFICIAL THAT THE VIVA ON THE OCEAN APPLICATION TO THE STATE OF
FLORIDA DEPARTMENT OF ALCOHOLIC BEVERAGES AND TOBACCO FOR AN
11C LICENSE IS COMPATIBLE WITH THE VILLAGE ZONING REGULATIONS;
PROVIDING FOR IMPLEMENTATION; PROVIDING FOR AN EFFECTIVE DATE.
Item Summary - Liquor License - Viva on the Ocean
Council Memorandum - Liquor License - Viva on the Ocean
Resolution - Liquor License - Viva on the Ocean
Attachment 1 - License Application

C7C 2019 South Beach Wine and Food Festival
A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; APPROVING ENTERING INTO AN AGREEMENT WITH THE FLORIDA
INTERNATIONAL UNIVERSITY BOARD OF TRUSTEES / FOOD NETWORK &
COOKING CHANNEL SOUTH BEACH WINE & FOOD FESTIVAL FOR BAL
HARBOUR VILLAGE TO SERVE AS A SILVER SPONSOR OF THE 2019 SOUTH
BEACH WINE AND FOOD FESTIVAL
Item Summary - SOBE Food and Wine
Council Memorandum - SOBE Food and Wine
Resolution - SOBE Food and Wine.pdf
Attachment 1 - SOBE Food and Wine Sponsorship Agreement (Draft)

R1A - MANAGER's MEMO

Application for Site Plan Amendment - Bal Harbour Shops
Manager's Memorandum - Application for Site Plan Amendment - Bal Harbour
Shops
Attachment 1 - Letter from ShubinBass regarding BHS Amendments
Attachment 2 - BHS Application For Site Plan Approval

R5 – ORDINANCES

R5A Accessory Use in Rear Setback - Second Reading
AN ORDINANCE OF BAL HARBOUR VILLAGE, FLORIDA; AMENDING THE CODE
OF ORDINANCES BY AMENDING CHAPTER 21 “ZONING,” DIVISION 9 “RM-5
MULTIPLE FAMILY RESIDENTIAL DISTRICT,” SECTION 21-268 “ADDITIONAL
STANDARDS FOR GRANDFATHERED APARTMENT-HOTEL PROJECTS” TO

https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268214/3ED1104-Revised_Resolution_Approving_Interlocal.DOC.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268013/Attachment_1_-_Interlocal_Agreement_with_Bay_Harbor_Islands.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268019/Item_Summary_-_Liquor_License_-_Viva_on_the_Ocean.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268020/Council_Memorandum_-_Liquor_License_-_Viva_on_the_Ocean.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268021/Resolution_-_Liquor_License_-_Viva_on_the_Ocean.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/267131/Viva_On_The_Ocean_DABT_ABT-6001_Nov9_2018.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268136/Item_Summary_-_SOBE_Food_and_Wine.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268144/Council_Memorandum_-_SOBE_Food_and_Wine.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268216/Resolution_-_SOBE_Food_and_Wine.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268135/Attachment_1_-_SOBE_Food_and_Wine_Sponsorship_Agreement__Draft_.docx.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268548/Manager_s_Memorandum_-_Application_for_Site_Plan_Amendment_-_Bal_Harbour_Shops.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268548/Manager_s_Memorandum_-_Application_for_Site_Plan_Amendment_-_Bal_Harbour_Shops.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268555/Attachment_1_-_Letter_from_ShubinBass_regarding_BHS_Amendments.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268551/00_b_BHS_ApplicationForSitePlanApproval_Oct22_2018.pdf
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ADDRESS THE USE OF STRUCTURES IN THE REAR SETBACK; PROVIDING FOR
DEFINITIONS, SEVERABILITY, INCLUSION IN THE CODE, CONFLICTS, AND FOR
AN EFFECTIVE DATE.
Item Summary - Accessory Use
Council Memorandum - Accessory Use
Ordinance -Accessory Use (Second Reading).pdf

R5B Setbacks in Residential Districts - First Reading
AN ORDINANCE OF BAL HARBOUR VILLAGE, FLORIDA; AMENDING CHAPTER 21
“ZONING” OF THE CODE OF ORDINANCES, BY AMENDING SECTION 21-1
“DEFINITIONS AND RULES OF CONSTRUCTION,” SECTION 21-127 “SETBACKS”
[IN THE R-2 DISTRICT] AND SECTION 21-354 “PROJECTIONS INTO SETBACK
AREAS,” ALL TO ADDRESS ENCROACHMENTS AND PROJECTIONS INTO
SETBACKS OR YARDS; PROVIDING FOR SEVERABILITY, INCLUSION IN THE
CODE, CONFLICTS, AND FOR AN EFFECTIVE DATE.
Item Summary - Setbacks in Residential Districts
Council Memorandum - Setbacks in Residential Districts
Ordinance - Setbacks in Residential Districts.pdf

R5C Bal Cross Ordinance
AN ORDINANCE OF BAL HARBOUR VILLAGE, FLORIDA; AMENDING CHAPTER 21
“ZONING,” ARTICLE III “DISTRICT REGULATIONS,” DIVISION 11 “B BUSINESS
DISTRICT,” SECTION 21-320 “TRAFFIC LEVEL; APPROVAL OF TRAFFIC
ANALYSIS” OF THE CODE OF ORDINANCES TO REMOVE RESTRICTION ON
ACCESS; PROVIDING FOR SEVERABILITY, INCLUSION IN THE CODE,
CONFLICTS, AND AN EFFECTIVE DATE.
Council Memorandum - Bal Cross Ordinance
Ordinance - Bal Cross Ordinance
Attachment 1 - 1120 BHS - Bal Cross

R5D Business District Parking Amendments - First Reading
AN ORDINANCE OF BAL HARBOUR VILLAGE, FLORIDA; , AMENDING THE CODE
OF ORDINANCES BY AMENDING CHAPTER 21 “ZONING,” ARTICLE V
“OFF-STREET PARKING FACILITIES;” PROVIDING FOR SEVERABILITY,
INCLUSION IN THE CODE, CONFLICTS, AND FOR AN EFFECTIVE DATE
Ordinance - Off-Street Parking Amendment
Council Memorandum - Offstreet Parking
Attachment 1 - Walker BHS Parking Report Update 
Attachment 2 - Walker Off-Peak Demand Memorandum

R5E Noise Ordinance - First Reading (Final)
AN ORDINANCE OF BAL HARBOUR VILLAGE, FLORIDA; AMENDING THE CODE

https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268103/Item_Summary_-_Accessory_Use.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268102/Council_Memorandum_-_Accessory_Use.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268236/Ordinance_-Accessory_Use__Second_Reading_.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268030/Item_Summary_-_Setbacks_in_Residential_Districts.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268029/Council_Memorandum_-_Setbacks_in_Residential_Districts.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268240/Ordinance_-_Setbacks_in_Residential_Districts.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268093/Council_Memorandum_-_Bal_Cross_Ordinance.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268091/Ordinance_-_Bal_Cross_Ordinance.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268411/Attachment_1_-_1120_BHS_-_Bal_Cross.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268513/Ordinance_-_Off-Street_Parking_Amendment.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268514/Council_Memorandum_-_Offstreet_Parking.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268510/02_BHS_ParkingReport_Update_10_18_2018_ParkingDemandAnalysisUpdate_Oct22_2018.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268557/Attachment_4_-_Walker_Off-Peak_Demand_Memorandum.pdf
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OF ORDINANCES BY AMENDING CHAPTER 11 “NUISANCES,” ARTICLE II
“NOISE,” SECTION 11-32 “CONSTRUCTION NOISE IN THE “B” BUSINESS
DISTRICT;” PROVIDING FOR SEVERABILITY, INCLUSION IN THE CODE,
CONFLICTS, AND FOR AN EFFECTIVE DATE.
Item Summary - Noise Ordinance (First Reading)
Council Memorandum - Noise Ordinance (First Reading)
Ordinance - Noise Ordinance (First Reading).pdf

R5F Medicare Supplement Insurance Policy
AN ORDINANCE OF BAL HARBOUR VILLAGE, FLORIDA; AMENDING CHAPTER 2
“ADMINISTRATION” OF THE CODE OF ORDINANCES, BY AMENDING ARTICLE II,
“VILLAGE COUNCIL,” SECTION 2-27 “MEDICARE SUPPLEMENT INSURANCE
POLICY,” TO EXPAND MEDICARE SUPPLEMENT INSURANCE COVERAGE
ELIGIBILITY TO ALL VILLAGE COUNCILMEMBERS WHO LEAVE THE COUNCIL
AFTER COMPLETING TWO (2) FULL TERMS; ESTABLISHING ELIGIBILITY FOR
THE EXPANSION OF MEDICARE SUPPLEMENT INSURANCE COVERAGE;
AUTHORIZING VILLAGE OFFICIALS TO TAKE ALL ACTIONS NECESSARY TO
PROVIDE POST-SERVICE MEDICARE SUPPLEMENT INSURANCE COVERAGE TO
VILLAGE COUNCILMEMBERS; AUTHORIZING THE EXPENDITURE OF BUDGETED
FUNDS; PROVIDING FOR SEVERABILITY, INCLUSION IN CODE, CONFLICTS, AND
AN EFFECTIVE DATE.
Item Summary - Medicare Supplement Insurance Policy
Council Memorandum - Medicare Supplement Insurance Policy
Ordinance - Medicare Supplement Insurance Policy

R7 – RESOLUTIONS

R7A First Amendment to Bal Harbour Shops Development Agreement
A RESOLUTION OF BAL HARBOUR VILLAGE, FLORIDA APPROVING A FIRST
AMENDMENT TO DEVELOPMENT AGREEMENT BETWEEN BAL HARBOUR SHOPS,
LLLP AND BAL HARBOUR VILLAGE; AUTHORIZING THE VILLAGE MANAGER TO
EXECUTE THE FIRST AMENDMENT;  AUTHORIZING THE VILLAGE MANAGER TO
EXECUTE ANY DOCUMENTS NECESSARY TO IMPLEMENT THE FIRST
AMENDMENT; AUTHORIZING VILLAGE OFFICIALS TO IMPLEMENT THE TERMS
AND CONDITIONS OF THE FIRST AMENDMENT; AND PROVIDING FOR AN
EFFECTIVE DATE.
Council Memorandum - First Amendment to the BHS Development Agreement
Resolution - First Amendment to the BHS Development Agreement
Attachment 1 - First Amendment to Development Agreement v1
Attachment 2 - Redlined Amended BHS Development Agreement

R9 – NEW BUSINESS AND COUNCIL DISCUSSION

https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268123/Item_Summary_-_Noise_Ordinance__First_Reading_.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268125/Council_Memorandum_-_Noise_Ordinance__First_Reading_.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268246/Ordinance_-_Noise_Ordinance__First_Reading_.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268522/Item_Summary_-_Medicare_Supplement_Insurance_Policy.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268521/Council_Memorandum_-_Medicare_Supplement_Insurance_Policy.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268523/Ordinance_-_Medicare_Supplement_Insurance_Policy.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268534/Council_Memorandum_-_First_Amendment_to_the_BHS_Development_Agreement.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268541/Resolution_-_First_Amendment_to_the_BHS_Development_Agreement.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268542/Attachment_1_-_First_Amendment_to_Development_Agreement_v1.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268533/Attachment_2_-_Redlined_Amended_BHS_Development_Agreement.PDF
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R9A Discussion on issues of mold and fire safety raised at The Plaza - Mayor
Groisman
Discussion Item - Mold and Fire at The Plaza

R9B Discussion Regarding the placement of the mobile mats on Bal Harbour Beach
- Councilman David Albaum
Discussion Item - Discussion Regarding the placement of the mobile mats on
Bal Harbour Beach
Attachment 1 - Mobi Mats Supporting Material

R9C Discussion Regarding Upcoming Meeting Dates - Village Manager
Discussion Item - Discussion Regarding Upcoming Meeting Dates
Attachment 1 - Council Meeting Dates 2019

R9D - PUBLIC COMMENT

R10 – VILLAGE MANAGER REPORT

R11 – VILLAGE CLERK REPORT

R11A Lobbyist Report
R11A1_Lobbyist Registration Report as of November11_2018.pdf

R12 – VILLAGE ATTORNEY REPORT

END OF REGULAR AGENDA

ADJOURNMENT

One or more members of any Village Committee/Board may attend this meeting of the Council and may discuss
matters which may later come before their respective Boards/Committees.

The New Business and Council Discussion Section includes a section for Public Comment. On public comment
matters, any person is entitled to be heard by this Council on any matter; however, no action shall be taken by the
Council on a matter of public comment, unless the item is specifically listed on the agenda, or is added to the
agenda by Council action.

Any person who acts as a lobbyist, pursuant to Village Code Section 2-301 (Lobbyists), must register with the
Village Clerk, prior to engaging in lobbying activities before Village staff, boards, committees, and/or the Village
Council. A copy of the Ordinance is available in the Village Clerk’s Office at Village Hall.

If a person decides to appeal any decision made by the Village Council with respect to any matter considered at a
meeting or hearing, that person will need a record of the proceedings and, for such purpose, may need to ensure

https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/267626/Discussion_Item_-_Mold_and_Fire_at_The_Plaza__November_18_.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/267430/Discussion_Item_-_Discussion_Regarding_the_placement_of_the_mobile_mats_on_Bal_Harbour_Beach.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/267430/Discussion_Item_-_Discussion_Regarding_the_placement_of_the_mobile_mats_on_Bal_Harbour_Beach.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/267937/Attachment_1_-_Mobi_Mats_Supporting_Material.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268148/Discussion_Item_-_Discussion_Regarding_Upcoming_Meeting_Dates.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/268155/Attachment_1_-_Council_Meeting_Dates_2019.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/267931/R11A1_Lobbyist_Registration_Report_as_of_November11_2018.pdf
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that a verbatim record of the proceedings is made, which record includes the testimony and evidence upon which
the appeal is to be based (F.S. 286.0105).

In accordance with the Americans with Disabilities Act of 1990, all persons who are disabled and who need
special accommodations to participate in this proceeding because of that disability should contact the Village
Clerk’s Office (305-866-4633), not later than two business days prior to such proceeding.

All Village Council meeting attendees, including Village staff and consultants, are subject to security screening
utilizing a metal detector and/or wand, prior to entering the Council Chamber, Conference Room, or other meeting
area located within Village Hall. This is for the safety of everyone. Thanks for your cooperation.





























1 

 

RESOLUTION NO. 2018-_____ 
 

A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE, 
FLORIDA; APPROVING AN INTERLOCAL AGREEMENT WITH THE TOWN 
OF BAY HARBOR ISLANDS; PERMITTING THE TOWN TO UTILIZE THE 
BAL HARBOUR PARK BASKETBALL COURT TO PROVIDE CHILDREN’S 
BASKETBALL PROGRAMING DURING THE RENOVATION OF THE 
TOWN’S BASKETBALL FACILITY; PROVIDING FOR IMPLEMENTATION; 
PROVIDING FOR AN EFFECTIVE DATE. 

 

WHEREAS, Bal Harbour Village owns and maintains a basketball court at Bal Harbour Park; 

and  

WHEREAS, the Town of Bay Harbor Islands provides an after-school basketball program 

on the Town’s basketball courts for the students of Ruth K. Broad Bay Harbor K-8, a program that 

includes students from the Village; and  

WHEREAS, the Town’s basketball courts will be unusable for a period of time due to 

construction; and 

WHEREAS, the Village agrees to enter into an Interlocal Agreement to allow the Town to 

have access to and use of the Village Basketball Court for the Town Basketball Program, subject 

to the terms and conditions set forth within the Interlocal Agreement; and 

WHEREAS, the Town will allow the Village’s senior residents to access all of its facilities 

at the same rates as Town residents for the duration of the Interlocal Agreement; and  

WHEREAS, the Village finds this Interlocal Agreement to be in the best interest of the 

Village and its residents. 

 NOW, THEREFORE, IT IS HEREBY RESOLVED BY THE VILLAGE COUNCIL OF BAL HARBOUR 

VILLAGE, FLORIDA, AS FOLLOWS: 

 Section 1.  Recitals Adopted. That the above stated recitals are hereby adopted and 

confirmed. 

Section 2. Village Approval.  That the Village Council hereby approves the Interlocal 

Agreement in substantially the form attached hereto as Exhibit “A”, and incorporated herein.  



 
 

2 

Section 3.  Authorization of Village Officials. That the Village Council authorizes the 

Village Manager to finalize and execute an agreement in substantially the form attached.   

 Section 4. Implementation.  That the Village Manager is hereby authorized to take 

all actions necessary to implement the purposes of this Resolution.  

 Section 5. Effective Date.  That this Resolution shall take effect immediately upon the 

adoption hereof. 

 
 
 PASSED AND ADOPTED this ___ day of November, 2018. 
 
 
 
              

Mayor Gabriel Groisman 

 
 
 
 
ATTEST: 
 
      
Dwight S. Danie, Village Clerk 
 
 
APPROVED AS TO FORM AND LEGAL SUFFICIENCY: 
 
 
 
      
Village Attorney 
Weiss Serota Helfman Cole & Bierman, P.L.  
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ACCESS AND USE AGREEMENT 
 

THIS ACCESS AND USE AGREEMENT ("Agreement") is made and entered into 
by and between the Town of Bay Harbor Islands ("Town") and the Village of Bal Harbour 
(“Village”) on this _______ day of _____________________, 2018.  
 

WHEREAS, Village owns and maintains a basketball court at 701 96th Street Bal 
Harbour FL 33154 (“Village Basketball Court”) ; 

 
WHEREAS, Town provides an after-school basketball program on the Town’s 

basketball courts for the students of Ruth K. Broad Bay Harbor K-8, which program 
includes students from the Village (“Town Basketball Program”); 

 
WHEREAS, the Town’s basketball courts will be unusable for a period of time 

due to construction; and 
 
WHEREAS, Village agrees to allow the Town to have access to and use of the 

Village Basketball Court for the Town Basketball Program, subject to the terms and 
conditions set forth herein. 
 

NOW THEREFORE, in consideration of the covenants and agreements 
contained herein and for other good and valuable consideration, the receipt and 
sufficiency of which is hereby acknowledged, the Town and Village agree to enter into 
this Agreement, based upon the following terms and conditions:  
 

1. Recitals. The foregoing recitals are true and correct and are incorporated 
herein.  

 
2. Town Use. Town may use the Village Basketball Court for the Town 

Basketball Program on Mondays and Wednesdays between the hours of 2:30 p.m. and 
5:30 p.m. beginning on January 7, 2019 through May 29, 2019 (“Town Use”). Town 
residents utilizing the Village Basketball Court shall be treated as guests of the Village 
Basketball Court and subject to any applicable rules and regulations of the Village. 
Village agrees not to schedule conflicting programming on the Village Basketball 
Court during the hours which the Town 

 
3. Village Use. Village senior residents shall have access to all Town facilities 

at the same rate as Town senior residents during the term of this Agreement. For the 
purposes of this section, senior residents shall be defined as residents aged 65 or 
older.  

 

4. Program Cancellation. Village reserves the right to cancel Town Basketball 
Program dates in the event of unforeseen circumstances. Village shall provide notice 
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to Town three (3) days prior to the Town Basketball Program date or as soon as 
practicably possible in the event the Village exercises its right to cancel programming, 
whichever date is sooner. 

 
5. Termination. Either party may terminate this Agreement by serving 10 days 

notice to the party designated to receive notice under Section 12, Notice. 
 

6. Indemnification: To the extent permitted by law, Town agrees to defend, 
indemnify and save harmless the Village from all claims and lawsuits, provided that 
such claims and lawsuits are attributable to bodily injury and such claims are caused by 
a negligent act or omission of the Town in connection with the Town Basketball 
Program (“Indemnification”). However, in no event shall Indemnification constitute a 
waiver of the Town’s sovereign immunity or otherwise require the Town to be liable 
to Village or any third (3rd) party for any amount in excess of the limitations set forth 
in Fla. Stat. Sec. 768.28 and any other laws applicable to municipal sovereign 
immunity or municipal limitations applicable to tort actions.  
 
 

7. Control of Property. Repair and Maintenance.  At all times during the Town 
Use, the Village shall maintain its jurisdiction and all its property rights over the Village 
Basketball Court and be responsible for all repair and maintenance applicable thereto.  
 

8. Prevailing Party Attorneys’ Fees.  In the event of a dispute between the 
parties that arises out of or relates to this Agreement, the prevailing party shall be 
entitled to recover against the non-prevailing party all reasonable legal fees and costs 
incurred by the prevailing party on all levels and proceedings including all trial courts 
and appellate courts. The prevailing party shall also be entitled to receive from the non-
prevailing party all attorneys’ fees and costs incurred in connection with a 
determination by the court(s) as to the reasonable attorneys’ fees and costs to be 
awarded pursuant to this paragraph.    
 

9. Venue.  The parties understand and agreed that this Agreement was 
executed in Miami-Dade County, Florida and that all payments for services rendered 
shall be made in Miami-Dade County, Florida. The parties further agree that, 
irrespective as to whether venue may also lie in any other county or jurisdiction, the 
exclusive venue for any action arising out of or relating to the instant Agreement shall 
be Miami-Dade County, Florida. This Agreement shall be governed by the laws of the 
State of Florida. The parties understand and agree that the instant paragraph is a 
material inducement for the execution of this Agreement.  
 

10. Waiver Of Jury Trial.  TO THE FULLEST EXTENT ALLOWED BY LAW, THE 
RESPECTIVE PARTIES HERETO DO HEREBY WAIVE TRIAL BY JURY IN ANY ACTION, 
PROCEEDING OR COUNTERCLAIM BROUGHT BY EITHER PARTY HERETO AGAINST 
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THE OTHER PERTAINING TO ANY MATTER WHATSOEVER ARISING OUT OF OR IN 
ANY WAY CONNECTED WITH THIS AGREEMENT. 
 

11. Counterparts.  This Agreement may be executed in a number of 
counterparts and transmitted by facsimile or email as a .PDF attachment, each of which 
shall be deemed an original and all of which shall constitute one and the same 
Agreement. 
 

12. Notice.  All notices shall be in writing and sent to the parties’ via certified 
mail, return receipt requested, or an authorized delivery service (including Federal 
Express, United Parcel Service, USPS, or DHL) to their addresses set forth below: 
 
 

If to Town:    Town of Bay Harbor Islands  

        9665 Bay Harbor Terrace 

        Bay Harbor Islands, FL 33154 

ATTN: Town Manager 

With a copy to:  

Frank C. Simone, Esquire 
FRANK SIMONE, P.A. 
701 Brickell Avenue, Suite 1550 
Miami, Florida 33131 
 

 
If to the Village:   Village of Bal Harbour 

655 96th Street 
Bal Harbour, FL 33154 
ATTN: Village Manager 
 
 

13. Merger. Entire Agreement. Amendments.  This Agreement constitutes the 
entire agreement between the parties, and there are no other covenants, agreements, 
promises, terms, provisions, conditions, undertakings, either oral or written, between 
them concerning this Agreement other than those herein set forth.  No subsequent 
alteration, amendment, change, deletion or addition to this Agreement shall be 
binding upon the parties unless they are in writing and signed by both the Town and 
Village. 

14. Authority. Each party represents that all requirements for the approval of 
this Agreement have been undertaken and performed including, but not limited to, the 
approval of the Agreement by each municipality’s council, and that each manager has 
the authority to execute and bind their respective municipality to this Agreement.  
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WHEREFORE, the parties hereby executed this Agreement on this  _________ 

day of  
 

_____________________, 2018.       
 

TOWN OF BAY HARBOR ISLANDS  VILLAGE OF BAL HARBOUR 

 

 

 

By: __________________________  By:__________________________     
J.C. Jimenez,   Jorge Gonzalez,  

            Town Manager   Village Manager 
 









































 

Bal Harbour Village – Resolution No. 2018-  1 

 

RESOLUTION NO. 2018- 
 

A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE, 
FLORIDA; APPROVING ENTERING INTO AN AGREEMENT WITH THE 
FLORIDA INTERNATIONAL UNIVERSITY BOARD OF TRUSTEES / FOOD 
NETWORK & COOKING CHANNEL SOUTH BEACH WINE & FOOD 
FESTIVAL FOR BAL HARBOUR VILLAGE TO SERVE AS A SILVER 
SPONSOR OF THE 2019 FESTIVAL; PROVIDING FOR 
IMPLEMENTATION; PROVIDING FOR AN EFFECTIVE DATE. 

 

 

WHEREAS, Bal Harbour Village continuously explores opportunities to create strategic 
partnerships that fortify the Village’s efforts to be positioned as a high end destination to live, 
work, and play; and 

 
WHEREAS, in 2018, the Village was a first-time sponsor of the South Beach Wine and Food 

Festival (“Festival”) and found that the sponsorship provided the Village with an excellent 
opportunity to formally participate in a major local culinary event and to capitalize on the positive 
public relations associated with this sponsorship; and  

 
WHEREAS, in exchange for Village sponsorship, the festival will create a three (3) part 

feature of the Village entitled the “Bal Harbour Series”, provide sponsorship recognition 
throughout the entire festival, and place the Village logo on prominent banners and insignia 
throughout the event; and 
 

WHEREAS, this Council has determined that it is in the best interest of the Village to 
approve the agreement to continue to serve as a Silver Sponsor for the festival in the amount of 
thirty thousand dollars ($30,000); and 
 
 NOW, THEREFORE, BE IT RESOLVED BY THE VILLAGE COUNCIL OF BAL HARBOUR 

VILLAGE, FLORIDA, AS FOLLOWS: 

 
 Section 1.    Recitals Adopted. That the above stated recitals are hereby adopted and 
confirmed. 
 

Section 2.   Agreement Approved. That the Agreement to serve as a Silver Sponsor for 
the festival is hereby approved in the amount of thirty thousand dollars ($30,000). 

 
 

 Section 3. Implementation.  That the Village Manager is hereby authorized to take 
all actions necessary to implement the purposes of this Resolution.  
  
 Section 4. Effective Date.  That this Resolution shall take effect immediately upon the 
adoption hereof. 
 



 

Bal Harbour Village – Resolution No. 2018-  2 

 

 
PASSED AND ADOPTED this ____day of November, 2018. 

 
 
 
              

Mayor Gabriel Groisman 

 
 
 
 
ATTEST: 
 
      
Dwight S. Danie, Village Clerk 
 
 
APPROVED AS TO FORM AND LEGAL SUFFICIENCY: 
 
 
 
      
Village Attorney 
Weiss Serota Helfman Cole & Bierman, P.L.  
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Bal Harbour Village 
SPONSORSHIP AGREEMENT 

 

Sponsor:   Bal Harbour Village 

Address:  655 96th Street, Bal Harbour, FL 33154 

 

The Florida International University Board of Trustees, a charitable governmental unit qualifying for Federal tax exemption pursuant 

to Internal Revenue Code (“I.R.C.”) section 115(1) (“FIU”), as administrator and co-producer of the Food Network & Cooking Channel 

South Beach Wine & Food Festival (collectively, the “Festival”), thanks Sponsor for its commitment as a Silver sponsor of the 2019 

Festival.  This Sponsorship Agreement (the “Agreement”) shall commence as of the last date signed below (the “Effective Date”) and shall 

continue through and including May 1, 2019, unless otherwise terminated pursuant to the terms hereof.  In consideration of the terms 

outlined herein, the parties agree as follows:  

 

I. SPONSOR’S CONTRIBUTION (please put N/A if not applicable): 

A.  Cash Contribution: $30,000 Payment Due Date: November 30, 2018 

B.  In-Kind Contribution: N/A 

 

II. SPONSOR’S SPONSORSHIP BENEFITS (please put N/A if not applicable): 

A. Level: Sponsor will be recognized as a Silver sponsor of the 2019 Festival. 

B. General Festival Recognition: Sponsor will receive tiered level logo recognition on the welcome banners at the Grand Tasting 

Village. 

C. Participating Event(s): 
1Event 

Appendix #: 
*Event Name: Event Recognition: 

# of 

Credentials: 

A 
Shabbat Dinner hosted by Einat Admony, Amos Sion, 

Zak Stern & Adeena Sussman 

Supporting Sponsor 
N/A 

A Dinner hosted by Brad Kilgore and Dan Perretta Supporting Sponsor N/A 

A 
Dinner hosted by Matthew Accarrino, Evan Funke and 

Ryan Hardy 

Supporting Sponsor 
N/A 

*The above-listed event(s) shall each be known individually as an “Event” and collectively as the “Events.” 

 

 

  

                                                           
1 The Appendix for each above-listed Event and/or Opportunity (as applicable) is attached to the back of this Agreement (under the related Appendix #) and 

is hereby incorporated by this reference.  Sponsor acknowledges, understands and agrees that, in addition to the terms of this Agreement, the terms outlined 

in each Appendix shall govern Sponsor’s involvement in the related Event and/or Opportunity and Sponsor agrees to abide by the terms outlined therein. 
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III. TERMS AND CONDITIONS. In addition to the above-listed Event Appendices and Opportunity Appendices, as applicable (each, an 

“Appendix” and collectively, the “Appendices”), Sponsor’s involvement with the Festival shall be governed by the following terms and 

conditions: 

 

1. Entertainment 
A. Benefit Package. The Festival will work with Sponsor to create a customized package of hospitality benefits from a variety of 

Festival-provided options that will include tickets (at retail prices, plus tax) to relevant Festival events valued at an amount not 
to exceed six percent (6%) of Sponsor’s Cash Contribution (“Ticket Credits”). Seated Events, such as the Tribute Dinner, will not 
be included in the Benefit Package.  Ticket orders should be placed with the Festival’s Internal Ticketing Manager as soon as 
possible to ensure availability of first choice; exact ticket allocations are subject to availability. No ticket orders will be accepted 
by the Ticketing Manager, and no Ticket Credits may be redeemed by Sponsor, after Wednesday, February 13, 2019. 

B. Ticket Purchases.  Additional ticket purchases, including for Seated Events, may be purchased at cash value by Mastercard 
credit card or other charge card payments, subject to applicable 7% Florida Sales Tax.  All ticket orders are subject to availability. 

C. Complimentary Tickets.  In addition to the aforementioned Benefit Package, Sponsor shall also receive the following 
complimentary allotment of tickets:  
o Four (4) tickets to each of the Events specified on the front page of this Agreement. 

D. Distribution.  No tickets shall be distributed until Sponsor’s Contribution has been paid in full and/or all elements of Sponsor’s 
activation plan and design are approved.  Subject to the foregoing requirements, tickets will be distributed 2-3 weeks prior 
to the Festival. 

 

2. Credentials 

The Festival provides credentials for operational working personnel directly related to the activation of Sponsor’s footprints for the 
day(s) and Events that Sponsor has a Festival approved activation, footprint or build out.  For example, executives and sales personnel are 
not eligible for operational working credentials and must be ticketed.  Terms related to Sponsor’s receipt of any credentials are as follows: 

A. Sponsor will receive credentials for working access to each Event in the amount specified on the front page of this Agreement.  
Sponsor acknowledges that such working access does not grant the bearer a seat at any seated events; seats are reserved for 
ticketed guests. 

B. All credentials for set up and breakdown personnel are included within this allocation of credentials to Sponsor; the Festival will 
not allocate separate credentials for set up and breakdown personnel. 

C. IMPORTANT NOTICE: CREDENTIALS ARE ISSUED ON-SITE AT THE FESTIVAL.  NO CREDENTIAL SHALL BE ISSUED 
UNLESS SPONSOR’S CONTRIBUTION IS PAID IN FULL.   

D. No person shall be granted access to the Event site without a valid credential or ticket. This requirement will be strictly enforced. 
All workers, including those assisting with load-in and set-up, as well as any private photographer, videographer or other media-
type personnel working directly for the Sponsor, must visibly display a valid credential at all times beginning on Wednesday, 
February 20, 2019.  

E. If Sponsor desires to utilize a photographer and/or videographer for Sponsor’s own purposes (e.g., to document Sponsor’s 
activation), such photographer(s) and/or videographer(s) will not be considered to be press and must utilize Sponsor’s tickets 
and/or credentials to gain access to the Event; Festival shall not permit any other access.  Additionally, Sponsor must fill out 
the appropriate form(s) (links provided below) to notify the Festival of such plans by Friday, January 25, 2019. Sponsor is 
responsible for communicating Festival’s photo/video/filming guidelines outlined on the form(s) to any such 
photographers/videographers.   

Photography:  http://corporate.sobewff.org/forms/2019-sobewff-photo-permission-form/ 
Videography: http://corporate.sobewff.org/forms/2019-sobewff-filming-permission-form/ 

F. Additional credentials (over and above Sponsor allotted amount) may be available and must be requested prior to the Event. 
Sponsor acknowledges that the Festival is not responsible for and cannot guarantee the availability of credentials for any reason, 
whether for purchase or otherwise. 

 
3. Press 

A. Press Registration.  All press must apply for access to the Festival through the Festival’s Public Relations department no later 
than Monday, January 14, 2019 (http://sobewff.org/media/press-access/). Due to legal guest capacity and/or inventory control 
limitations, Festival will not have guest lists at registration and will not provide access to any members of the press or other guests, 
unless they have been previously approved and ticketed or credentialed by the Festival.  

B. Press Access.  If Sponsor desires to use its tickets and/or credentials to invite press to cover the Festival, Sponsor must submit 
the press names to the Festival’s Public Relations Director for approval no later than Friday, February 1, 2019.  Sponsor must 
receive the Festival’s approval prior to any transfer.  Additionally, due to the Festival’s overarching policies regarding filming of 
content at Festival events, all press video/filming access plans are subject to the Festival’s review and approval. 

C. Attending Media List.  Attending media list shall be released ten (10) days prior to the start of the Festival. 

http://corporate.sobewff.org/forms/2019-sobewff-photo-permission-form/
http://corporate.sobewff.org/forms/2019-sobewff-filming-permission-form/
http://sobewff.org/media/press-access/
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4. Print and Media Recognition 

A. If this Agreement is executed prior to Monday, October 29, 2018, and Sponsor has timely submitted its logo to the Festival per 
paragraph 8 (Logo and Sponsorship Acknowledgement Guidelines) of this Agreement, Sponsor will receive the following 
recognition in the editorial pages of the Official Guide to the 2019 South Beach Wine & Food Festival: 
1. Logo recognition (or line listing, as appropriate, as determined by the Festival) on the sponsor acknowledgement page. 
2. Logo recognition (or line listing, as appropriate, as determined by the Festival) on the event-specific pages for the Event(s) listed 

above. 
B. Festival will secure the opportunity for Sponsor to purchase an ad in the Official Guide to the 2019 South Beach Wine & Food 

Festival at a discount off the published rack rate.  See Exhibit A attached hereto for details.   
C. Sponsor’s logo or line listing (as appropriate, as determined by Festival) will appear with logos or line listings of all major sponsors 

in one full-page “thank you” advertisement running the weekend of the Festival in a newspaper publication of major circulation 
such as The Miami Herald. 

D. Sponsor will receive recognition (logo or line-listing as appropriate, as determined by Festival) in select print advertising in local 
and national publications.  

E. Sponsor will receive recognition (logo or line-listing as appropriate, as determined by Festival) in select print promotional materials 
distributed to local, national and international media. 

F. Sponsor will have the opportunity to produce press releases promoting its participation in the Festival, however all such press 
releases must be approved in advance by the Festival. All approved press releases shall be housed on the Festival’s website in 
the press room. 

 
5. Electronic Recognition 

A. Sponsor’s logo (or line listing, as appropriate, as determined by the Festival) will appear on the following pages of the Festival’s website, 
with a link to the Sponsor’s website: 

 Sponsor Level: Silver 

 On the event-specific pages for the Event(s) listed on the front page of this Agreement, if applicable. 
B. Sponsor’s logo or line listing, as appropriate, as well as Sponsor’s contribution of a mutually-agreed upon auction item, if any, will 

be placed on the Festival’s Online Auction website pursuant to the terms outlined throughout this Agreement, and at any one of the 
following sites: 

 The Holiday Online Auction, taking place from mid-November 2018 through mid-December 2018. 

 The Main Online Auction, taking place from January 2019 through March 2019. 
C. Any logo recognition and link will remain on the Festival website from the Effective Date of this Agreement until May 1, 2019. 

 

6. Gifting.  Sponsor will receive the following gifting opportunities: 

A. Trade Day Gift Bag Inclusion – the opportunity to include a promotional item or sample to be included in all 5,000 Trade Day 
gift bags distributed to attendees. 

B. Grand Tasting Gift Bag Inclusion – the opportunity to include a promotional item or sample to be included in all 12,000 
Grand Tasting gift bags distributed to attendees. 

 

Weight and size restrictions will apply.  Limited placement opportunities available.  Paper materials (e.g., pamphlets, promotional 
literature or brochures) are strongly discouraged.  Whenever possible, printed pieces should be produced using 100% recycled 
materials, and they should not exceed two (2) ounces in weight. All promotional/gift items should not exceed eight (8) ounces in weight.  

All items must be approved in advance by the Festival no later than Monday, January 14, 2019. 
 

7. 2019 Festival Auctions.  Sponsor will have the opportunity to donate a mutually-agreed upon auction item to one of the Festival’s 
Online Auctions. Sponsor’s logo or line listing, as appropriate, as determined by the Festival, as well as a full description and photo of 
the Sponsor’s auction item, will be placed on one or more of the Festival’s Online Auction websites during these time frames: 
A. The Holiday Online Auction will take place from mid-November 2018 through mid-December 2018. 
B. The Main Online Auction will take place from January 2019 through March 2019. 
Festival warrants and represents that its Online and Silent Auctions will be conducted in accordance with applicable law, including but 
not limited to the auctioning of items that contain alcohol content. 

 
8. Logo and Sponsorship Acknowledgement Guidelines. 

A. All recognition to be received by Sponsor in accordance with this Agreement, including but not limited to Electronic Recognition 
and Print & Media Recognition, shall be subject to and in accordance with these Guidelines. 

B. The Festival shall be entitled to reject any logo submissions which do not adhere to the requirements outlined herein, without any 
further liability to the Festival. 
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C. Sponsor must complete a “sponsor intake form” (which includes Sponsor’s logo submission) within two (2) business days after 
execution of this Agreement.  The form can be found here: http://corporate.sobewff.org/forms/2019-sobewff-sponsor-intake-
form/.  Within two (2) business days after the Festival’s receipt of the Sponsor’s completed intake form, Sponsor’s logo recognition 
benefits will be included in all applicable formats which are still available to Sponsor (i.e., website recognition, other electronic 
recognition).  Sponsor will not receive any such benefits until the Agreement is finalized and the completed form (and logo) are 
received by the Festival.  Sponsor acknowledges that Festival shall not be obligated to provide recognition benefits to Sponsor for 
which recognition deadlines have already passed.  Any requested logo changes by Sponsor submitted to the Festival after Friday, 
January 4, 2019 will not be guaranteed to be used for printed materials. Any reprinting costs associated with a Sponsor’s logo 
change shall be the sole responsibility of the Sponsor. 

D. Sponsor shall utilize the following pre-approved verbiage when acknowledging their sponsorship of the Festival:  
1.  “A proud sponsor of the Food Network & Cooking Channel South Beach Wine & Food Festival.” 
2. “[Sponsor] is honored to support the 2019 Food Network & Cooking Channel South Beach Wine & Food Festival.” 
3. “[Sponsor] is honored to support SOBEWFF®.” 
4. “[Sponsor] is honored to support the 2019 South Beach Wine & Food Festival®. 

 
9. Festival Licensing Rights. 

A. Grant of Rights.   
1. Festival Marks.  Festival shall provide Sponsor with the limited, non-exclusive, right to use Festival marks and logos, as 

provided to the Sponsor by the Festival (“Festival Marks”) on a royalty-free basis, in promotions, advertising and website 
identification for the purpose of Sponsor leveraging its sponsorship position.  Sponsor must obtain the prior written approval 
of Festival as to all proposed promotional, advertising, identification or other materials prepared by Sponsor pursuant to this 
paragraph prior to their publication, circulation, or display.  Sponsor shall place the indicia “SM” or “TM” next to each use of 
any Festival Mark. 

2. Sponsor Marks. The Festival shall have the limited, non-exclusive right to use Sponsor’s trademarks and logos, as provided 
to the Festival by Sponsor (“Sponsor’s Marks”) on a royalty-free basis for the exclusive purpose of implementing the various 
sponsorship benefits set forth in this Agreement, including, but not limited to, providing Sponsor with logo recognition in 
promotions, advertising, website identification or other Festival-related materials.  The Festival will not use Sponsor’s Marks 
for any purpose other than those set forth in this Agreement. 

B. License Duration.  This limited license is granted for the duration of the 2019 Festival or as otherwise specified in this 
Agreement.  All rights and privileges granted to each party by this limited license shall immediately expire on the date of expiration 
or earlier termination of this Agreement. 

C. Goodwill. Sponsor and the Festival recognize the great value of the goodwill associated with each party’s intellectual 
property.  Each party acknowledges that the other party has an interest in maintaining and protecting the image and reputation 
of its respective intellectual property, and that the other party’s intellectual property must be used in a manner consistent with the 
standards established by that party. 

D. No Assignment. This limited license and all rights and duties hereunder are personal to Sponsor and shall not, without the 
written consent of the Festival, be assigned, mortgaged, sublicensed or otherwise encumbered or transferred by Sponsor or by 
operation of law. 

E. No Joint Venture. This Agreement does not authorize Sponsor to do business under the name of “South Beach Wine & Food 
Festival” or "Florida International University" or any name similar thereto, or to enter into any contracts or agreements of any 
type in the name of, or on behalf of any of these parties. The Sponsor is not empowered to state or simply imply, either directly 
or indirectly, that Sponsor or its activities, other than pursuant to the limited license permitted herein, are supported, endorsed or 
sponsored by the Festival and upon the direction of the Festival shall issue express disclaimers to the effect.  Nothing herein shall 
be construed to place the parties in the relationship of partners or joint venturers, nor shall any similar relationship be deemed to 
exist between them. 
 

10. Other Provisions 

A. Opportunity Deadlines. The Festival shall notify Sponsor of all deadlines for any “opportunity” outlined in this Agreement 
(including all appendices) which does not provide a clear deadline.  Deadline notices shall be provided to Sponsor in writing, which 
may include e-mail. All opportunities must be accepted or rejected by the deadline provided, or Sponsor risks losing such 
opportunity.  

B. Preferred Vendors.  Festival will provide access to preferred décor/activation and catering vendors, attached hereto as Exhibit 
B.   

C. Confidentiality. 
1. Sponsor agrees to keep confidential the terms of this Agreement (including, but not limited to, financial terms) and not to 

reveal such terms to any third party that is not under Sponsor’s common ownership and control, with the exception that (i) 
disclosure of the terms hereof to Sponsor’s legal and financial advisors shall not be a breach, provided that such advisors are 

http://corporate.sobewff.org/forms/2019-sobewff-sponsor-intake-form/
http://corporate.sobewff.org/forms/2019-sobewff-sponsor-intake-form/
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expressly made aware of and agree to be bound by this confidentiality agreement, and (ii) Sponsor shall be entitled to make 
disclosures to the extent required by law or appropriate court order.  Notwithstanding the foregoing, Sponsor may make 
incidental reference to the fact that it has entered into this Agreement to the limited extent necessary to activate the 
sponsorship benefits conferred herein. 

2. The Festival agrees to keep confidential the terms of this Agreement and any of Sponsor’s information provided to the Festival 
and the Festival shall not reveal such terms to any third party, with the exception that (i) the Festival shall be entitled to make 
disclosures to the extent required by law or appropriate court order, and (ii) such information shall only be considered 
confidential to the extent permissible pursuant to law.  Notwithstanding the foregoing, the Festival may make incidental 
reference to the fact that it has entered into this Agreement to the limited extent necessary to activate the sponsorship benefits 
conferred herein.  

D. Public Records.  The Festival is subject to applicable public records laws as provided by provisions of Florida Statutes Chapter 
119, and the Festival will respond to such public records requests as required by the law.  This provision shall survive the expiration 
or earlier termination of this Agreement. 

E. Loss/Theft.   Sponsor is solely responsible for the security of all goods, property, equipment, materials, product or any other items 
(“Sponsor’s Property”) that it or its contractors, agents, or other representatives bring to the Festival. The Festival shall have no 
obligation or liability whatsoever for any loss, misplacement or theft of Sponsor’s Property. 

F.  Compliance with Applicable Laws & Permits.  The parties shall comply with all applicable federal, state and local laws, rules, 
regulations and ordinances, and all other governmental requirements, in performing under this Agreement. Sponsor acknowledges 
and agrees that Sponsor has and will at all times maintain all applicable governmental permits, licenses, consents, and approvals 
necessary to perform its obligations under this Agreement.  The Festival agrees that it will obtain in advance all state and local 
event permits and licenses that the Festival is required to obtain to conduct the Event(s), including all alcohol beverage permits or 
licenses. 

G. Alcohol Beverage Law Representations. 
1. If Sponsor is supplying and/or serving alcohol (including beer, wine and/or spirits), Sponsor, warrants, represents and agrees 

with the following statements: 
i. This Agreement is entered into solely for the marketing and promotional rights described herein and that Sponsor’s rights 

under this Agreement is in no way conditioned on any agreement or understanding that any person, firm or company 
affiliated with or otherwise related to the Festival will be required to purchase or sell any alcohol beverage produced, 
sold, offered for sale, or served by Sponsor, or refrain from purchasing, selling, or serving any competing products.  By 
entering into this Agreement, Sponsor does not agree, expect, or intend to induce the purchase of any alcohol beverage 
produced, sold or offered for sale by Sponsor. 

ii. Sponsor has no agreement with any alcohol beverage retail licensee related to or respecting this Agreement.  
iii. All tickets sold as set forth in this Agreement to the various events are for the benefit of the Festival only. 
iv. Any alcohol served or visible on-site must be approved by the Festival in advance and must be distributed by Southern 

Glazer’s Wine and Spirits of Florida.  
v. Sponsor acknowledges that any and all alcohol beverages donated in connection with the Event(s) that remain unused 

at the end of the Event(s) shall be immediately disposed of by Sponsor and/or removed from the Event Location(s) within 
the assigned breakdown time, as detailed in the appropriate Appendix. Absolutely no alcohol beverages may remain at 
the Event Location after the assigned breakdown time.  Should the Sponsor wish to keep any unused product at the 
conclusion of the Event, it is the responsibility of the Sponsor to make arrangements in advance for any unused product 
to be removed from the site within the assigned breakdown time, and to clear those prior arrangements on site with the 
Festival’s Supplier Coordinator.  The Festival has no responsibility or liability to the Sponsor for any unused product once 
the Event has concluded. Festival policy does NOT permit the solicitation of on-site sales by sponsors; no cash and carry 
activity will be permitted at any time. 

2. The Festival represents that no monies paid for the sponsorship rights identified in this Agreement are intended to be or will 
be passed on by the Festival to any alcohol beverage retail licensee as an inducement to any such retailer to purchase any 
alcohol beverage produced, sold or offered for sale by Sponsor, nor will any such monies be used to defray any costs that 
any alcohol beverage retailer would incur in the conduct of its business, including, but not limited to, the purchase of 
advertising.  The Festival further represents that it is not a licensed retailer of alcohol beverages and that no money paid by 
Sponsor shall directly or indirectly be paid to a retailer of alcohol beverages. 

H. No Third Party Rights.  This Agreement does not and is not intended to confer any rights or remedies to any party other than the 
parties to this Agreement.  Sponsor acknowledges that no branding or benefits relating to the Festival shall be made available to 
any entity other than Sponsor, except upon the Festival’s advance written approval. 

I. Indemnification.  Sponsor shall indemnify, defend and hold harmless the Festival, FIU, its Board of Trustees, the Florida 
Board of Governors, the State of Florida, and their respective directors, officers, agents and employees, from and against any 
and all damages, losses and all claims, counterclaims, suits, demands, actions, causes of action, setoffs, liens, attachments, 
debts, judgments, liabilities or expenses including, without limitation, attorney’s fees and legal costs, by reason of any claim, suit 
or judgment arising or alleged to arise from, or relating to: (1) any breach by Sponsor of any term or provision of this Agreement; 
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(2) any negligent acts or willful misconduct of Sponsor, its employees, agents, representatives,  contractors, or subcontractors; 
or (3) any claim or liability involving fraud, misrepresentation, patent, copyright, trade secret, or trademark infringement in 
connection with Sponsor’s Marks, product(s) and/or service(s), as applicable. 

J. Governing Law.  This Agreement shall be construed and governed in accordance with the laws of the State of Florida and any 
dispute arising hereunder shall be resolved in the State courts located in Miami-Dade County, Florida. 

K. Payment.  All payments due from Sponsor, if any, as outlined on the front page of this Agreement, shall be in the form of wire 
transfer, checks, Mastercard credit card or other charge card payments made payable to “Florida International University” and 
shall be due on or before the Due Date listed on the front page of this Agreement.  If Sponsor fails to make payment by the 
Due Date, Sponsor agrees to pay a late fee in the amount of 3% (three percent) of Sponsor’s Cash Contribution.  Additionally, 
should Sponsor fail to make payment prior to the start of the 2019 Festival, Sponsor shall not be permitted to access the 2019 
Festival or any Festival Event(s), including those for which it is involved, until payment is received by the Festival.  If the 
Festival and/or any applicable Festival Event(s) conclude without the Festival receiving payment from Sponsor, Sponsor agrees 
to reimburse the Festival for all costs incurred by the Festival related to Sponsor and for all marketing/publicity benefits received 
by Sponsor. 

L. Failure to Make In-Kind Contribution.  If Sponsor is making an In-Kind Contribution, if any, as outlined on the front page of this 
Agreement, and Sponsor fails to make such In-Kind Contribution prior to the start of the 2019 Festival, Sponsor shall not be 
permitted to access the 2019 Festival or any Festival Event(s), including those for which it is involved, until the In-Kind 
Contribution is received by the Festival.  If the Festival and/or any applicable Festival Event(s) conclude without the Festival 
receiving the In-Kind Contribution from Sponsor, Sponsor agrees to reimburse the Festival for all costs incurred by the Festival 
related to Sponsor and for all marketing/publicity benefits received by Sponsor. 

M. Notices.  Any notices to be made hereunder shall be made in writing and shall be sent by hand delivery, email, overnight 
courier or certified United States mail, return receipt requested, with postage prepaid. Each party may, by notice to the other party 
as provided herein, change the address to which notices or payments thereafter shall be sent: 

 
Notices to Sponsor shall be sent to: 

 Bal Harbour Village 
655 96th Street, Bal Harbour, FL 33154 
Attn: Jorge M. Gonzalez, Village Manager 
Phone: 305-993-7321; E-mail:jgonzalez@balharbourfl.gov 

 
 Notices to the Festival shall be sent to:  
 Florida International University 
 c/o South Beach Wine & Food Festival HQ 

1600 NW 163 St. Miami, FL 33169 
Attn: Kristen Sofge, Associate Director, South Beach Wine & Food Festival 
 

N. Waiver & Amendments.  The failure of either party hereto to insist in any instance upon the strict performance of any 
provision of this Agreement or to exercise any election contained herein shall not be construed as a waiver or relinquishment for 
the future of such provision or election. No waiver, modification or amendment by any party shall have been deemed to have 
been made unless expressed in writing by such party. 

O. Severability.  In the event that any provision of this Agreement shall for any reason be held to be invalid, illegal or unenforceable 
in any jurisdiction, such provision shall be ineffective as to such jurisdiction solely to the extent necessary to render such provision 
valid, legal and enforceable, and without invalidating or affecting the remaining provisions hereof or affecting the validity, legality 
or enforceability of such provisions in any other jurisdiction. 

P. Force Majeure.  If either party is unable to perform any obligation hereunder by reason of any event beyond such party's 
reasonable control, including, but not limited to, fire, flood, epidemic, earthquake, explosion, act of God or public enemy, riot or 
civil disturbance, strike, lockout or labor dispute, war (declared or undeclared), terrorist threat or activity, or any federal state or 
local government law, order, or regulation, order of any court or jurisdiction, or other cause not reasonably within either party's 
control (each a "Force Majeure" event or occurrence), such party shall be excused from performance if and so long as it is 
prevented from performing such obligations, except for payment obligations.  In the event of an actual or threatened Force Majeure 
event, the defaulting party shall nonetheless exercise its best efforts to avoid and timely cure such default. 

Q. Insurance.  Sponsor shall, at minimum, have and maintain the types and amounts of insurance that cover the Sponsor, and if 
applicable, its subcontractor’ exposure in performing this Agreement.  The Festival, as a part of FIU is a public body corporate 
entity, warrants and represents that it is self-funded for liability insurance; the Festival is not required to obtain additional insurance 
for this Agreement. The Festival is not liable for the acts of third parties or the consequences of the acts of third parties. 

R. Representations.  Sponsor represents and warrants that it is not on the Convicted Vendor List (see Florida Statutes 
§287.133(2)(a)). Sponsor also assumes such risk with respect to the willful or negligent acts or omissions of Contractor’s 
subcontractors or persons otherwise acting or engaged to act at the instance of Sponsor in furtherance of Sponsor fulfilling 
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Sponsor’s obligations under this Agreement. 
S. Sovereign Immunity.  Nothing in this Agreement shall be construed as the Festival 's indemnification of Sponsor or as a waiver 

of sovereign immunity beyond that provided in Florida Statutes §768.28. 
T. Signatures.  The parties hereby acknowledge and agree that this Agreement may be signed electronically and that such electronic 

or facsimile signatures shall be deemed an original for all purposes.  The parties represent and warrant that any person signing 
this Agreement electronically or causing this Agreement to be signed electronically has the authority to do so and that such 
electronic signature shall be sufficient to bind the respective party under this Agreement.  

U. Authority.  Sponsor represents and warrants that the Agreement has been duly authorized, executed and delivered by and on 
behalf of the Sponsor and constitutes the valid, binding and enforceable agreement in accordance with the terms hereof.  If the 
Agreement is signed by the Sponsor’s representative or agent, such representative or agent represents and warrants that: (1) it is 
duly authorized to act for and on behalf of the Sponsor, (2) that it is authorized to enter into the Agreement, and (3) that it shall be 
jointly and severally liable for any breach of the Agreement. 

V. Entire Agreement.  This Agreement, along with any and all exhibits and appendices attached hereto, sets forth the entire 
understanding between the parties and supersedes all prior agreements, arrangements and communications, whether oral or 
written, with respect to the subject matter hereof.  No other agreements, representations, warranties or other matters, whether 
written or oral, shall be deemed to bind the parties hereto with respect to the subject matter hereof.  Sponsor acknowledges that 
it is entering into this Agreement solely on the basis of the agreements and representations contained herein. 

 
SPONSOR ACKNOWLEDGES AND AGREES THAT THE FESTIVAL SHALL NOT CONFER ANY SPONSORSHIP BENEFITS 
WHATSOEVER TO SPONSOR UNTIL SUCH TIME AS A FULLY EXECUTED CONTRACT BETWEEN THE FESTIVAL AND SPONSOR 
IS IN PLACE. 
 

By signing below, Sponsor represents that Sponsor has had the opportunity to review this Agreement and agrees with all of the 
terms and conditions contained herein. The duly authorized representatives of the parties hereby execute this Agreement as of 
the Effective Date. 
 

AGREED:  AGREED: 

Bal Harbour Village  The Florida International University Board of Trustees: 

 DO NOT SIGN THIS DRAFT 

  

Jorge M. Gonzalez  Christina Jardim 

Village Manager  Director, Enterprise Development 

Bal Harbour Village  Florida International University 

Date: 
  

Date: 
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 EVENT APPENDIX A 

 
The Event(s): 
 

Event Name: Shabbat Dinner hosted by Einat Admony, Zak Stern and Adeena Sussman (an “Event”) 

Description: Sea View Hotel, 9909 Collins Avenue, Bal Harbour 

Location:  

Date(s) of Event: Friday, February 22, 2019  Time of Event: 7pm – 10pm 

Price Per Ticket: $275  Event Capacity: TBD 

 
Event Name: Dinner hosted by Brad Kilgore and Dan Perretta (an “Event”) 

Description:   

Location: The St. Regis Bal Harbour Resort, 9703 Collins Avenue, Bal Harbour 

Date(s) of Event: Saturday, February 23, 2019  Time of Event: 7pm – 10pm 

Price Per Ticket: $250  Event Capacity: 120 

 
 

Event Name: Dinner hosted by Matthew Accarrino, Evan Funke and Ryan Hardy (an “Event”) 

Description:  

Location: The Ritz-Carlton Bal Harbour, 10295 Collins Avenue, Bal Harbour 

Date(s) of Event: Saturday, February 23, 2019  Time of Event: 7pm – 10pm 

Price Per Ticket: $250  Event Capacity: 90 

 

 

Terms related to the Event(s): 

1. Supporting Sponsorship. Sponsor will be recognized as a supporting sponsor of three (3) Events that the Festival will 
produce at mutually agreed upon Bal Harbour Village venues. The Festival will separately contract with each venue for the 
details of these Events. The Festival will manage all aspects of the dinners not provided by the venues. 
 

2. On-Site Recognition. Sponsor will receive recognition on all relevant signage related to this Event, and in any verbal 
recognition of the Event’s sponsors by host or Festival representative. 
 

3. Gift Bag. Sponsor shall have the opportunity to distribute a branded gift bag and/or branded takeaway to all attendees of this 
Event. 

 

4. Resident Discount. Sponsor will have the opportunity to promote and distribute a discount code for its residents that will 
entitle them to a 15% discount on tickets to these three (3) Events. The code will be BALHARBOUR15 and will be valid 
beginning on Monday, October 22, 2018 until the events sell out. 
 

Festival shall reject any elements of Sponsor’s activation that utilizes product that is in direct conflict with a Sponsor 
receiving category exclusivity at the Festival. Festival shall notify Sponsor of any exclusive sponsorships that may be 
applicable to Sponsor’s activation as early as practicable prior to the activation deadline. The Festival’s title partners 
Food Network and Cooking Channel shall retain the right to display any Food Network or Cooking Channel branded 
elements within Sponsor’s footprint(s) regardless of category exclusivity. 
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ORDINANCE NO. 2018-____ 

AN ORDINANCE OF BAL HARBOUR VILLAGE, FLORIDA; AMENDING THE CODE OF 

ORDINANCES BY AMENDING CHAPTER 21 “ZONING,” DIVISION 9 “RM-5 MULTIPLE 

FAMILY RESIDENTIAL DISTRICT,” SECTION 21-268 “ADDITIONAL STANDARDS FOR 

GRANDFATHERED APARTMENT-HOTEL PROJECTS” TO ADDRESS THE USE OF 

STRUCTURES IN THE REAR SETBACK; PROVIDING FOR DEFINITIONS, SEVERABILITY, 

INCLUSION IN THE CODE, CONFLICTS, AND FOR AN EFFECTIVE DATE. 

 WHEREAS, Section 21-267 of the RM-5 Multiple Family Residential District standards in the 

Bal Harbour Village Code of Ordinances currently allows one-story garages and Servants’ Quarters to 

be located within the first 25 feet of the rear 30-foot setback, and Section 21-1 defines the accessory 

use of Servants’ Quarters in relevant part as “accommodations for such number of servants and other 

employees as are required by the main occupancy, which accommodations may be detached and 

may or may not include separate cooking facilities. . . .”; and 

 WHEREAS, Section 21-268 “Additional Standards for Grandfathered Apartment Hotel 

Projects” establishes development standards applicable only to grandfathered apartment hotel 

projects in the RM-5 district; and 

 WHEREAS, the Village Council of Bal Harbour Village (“Village”) desires to adopt an additional 

standard for the grandfathered apartment hotel use in the RM-5 Multiple Family Residential Zoning 

District; and 

WHEREAS, a grandfathered apartment hotel project is redeveloping an existing RM-5 

apartment house which includes Servants’ Quarters located within the rear setback pursuant to 

Section 21-267, and desires to use the Servants’ Quarters for accessory spa and fitness facilities; and 

 WHEREAS, the Village Council finds that such use will enhance the apartment hotel project, 

will not be incompatible with surrounding uses, and will generate less parking than Servants’ 

Quarters; and 
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WHEREAS, the Village Council, sitting as the Local Planning Agency, has reviewed this 

Ordinance at a duly noticed hearing on October 17, 2018, and recommended approval; and  

WHEREAS, the Village Council conducted a first and second reading of this Ordinance at duly 

noticed public hearings, as required by law, and after having received input from and participation by 

interested members of the public and staff, the Village Council has determined that this Ordinance is 

consistent with the Village’s Comprehensive Plan and in the best interest of the public health, safety 

and welfare. 

 NOW, THEREFORE, IT IS HEREBY ORDAINED BY THE MAYOR AND VILLAGE COUNCIL OF BAL 

HARBOUR VILLAGE, FLORIDA, AS FOLLOWS: 

 Section 1. Recitals Adopted.  That the above stated recitals are hereby adopted and 

confirmed. 

 Section 2. Village Code Amended.  That Chapter 21 “Zoning,” Article III “District 

Regulations,” Division 9, “RM-5 Multiple Family Residential District,” Section 21-268 “Additional 

Standards for Grandfathered Apartment Hotel Projects” is hereby amended to read as follows: 1 

  

                                                           
1 Additions to existing Village Code text are shown by underline; deletions from existing Village Code text are 
shown by strikethrough. Changes between first and second reading are depicted in double underline and double 
strikethrough. 
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CHAPTER 21. ZONING 
* * * 
ARTICLE III. DISTRICT REGULATIONS 
* * * 
DIVISION 9. RM-5 MULTIPLE FAMILY RESIDENTIAL DISTRICT 
* * * 
Sec. 21-267. - Setbacks. 
 
No Building or any part thereof, except a second and third story balcony overhang of four feet, may 
be erected in the RM-5 Multiple Family Residential District nearer to the front line, which is Bal 
Harbour Boulevard, than 50 feet, or as otherwise shown on the recorded plats of the Residential 
Section of Bal Harbour, and Resubdivision of Lot 21, Block 12 and Tract F of the Residential Section of 
Bal Harbour, or nearer to the side lines than 25 feet, or nearer to the rear lines than 50 feet, except 
that one-story garages and/or Servants' Quarters may be erected within the rear 30 feet of the Lot, 
but not nearer than five feet to the side or rear lines. All lots in the RM-5 Multiple Family Residential 
District except Lots 1 to 3, inclusive, Block 12A, shall be regarded as fronting on Bal Harbour 
Boulevard. Lots 1 to 3, inclusive, Block 12A, shall be regarded as fronting on Baker's Haulover Inlet. 
 
Sec. 21-268. - Additional standards for grandfathered apartment-hotel projects. 
 
(a) Minimum landscaped open space. There shall be a minimum of 20 percent landscaped open space 
per project.  
 
(b) Management. At least one management representative shall be working at the project to serve 
the needs of hotel guests 24 hours a day, seven days a week.  
 
(c) Security. Security shall be provided in accordance with a written security plan, as approved by the 
Village Manager or designee. 
 
(d) Accessory uses in rear setback. Structures erected in the rear 30 feet of the Lot, not nearer than 
five feet to the side or rear lines, may be used for one-story garages, Servants’ Quarters, and facilities 
for the exclusive use of guests of grandfathered apartment hotel projects. Guest facilities may include 
business centers, fitness facilities, gyms, meeting rooms, spas or other similar uses approved by the 
Village Manager or designee or spa and fitness facilities.  
 
* * * 
 

Section 3. Severability.  That the provisions of this Ordinance are declared to be 

severable and if any section, sentence, clause or phrase of this Ordinance shall for any reason be held 

to be invalid or unconstitutional, such decision shall not affect the validity of the remaining sections, 

sentences, clauses and phrases of this Ordinance but they shall remain in effect, it being the 

legislative intent that this Ordinance shall stand notwithstanding the invalidity of any part.  
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  Section 4. Inclusion in the Code.  That it is the intention of the Village Council, and it is 

hereby ordained that this Ordinance shall become effective and made part of the Village Code; that 

the sections of this Ordinance may be renumbered or relettered to accomplish such intention; and 

that the word “Ordinance” shall be changed to “Section” or other appropriate word.  

  Section 5. Conflict.  That all sections or parts of sections of the Village Code, all 

ordinances or parts of ordinances and all resolutions or parts of resolutions in conflict with this 

Ordinance are repealed to the extent of such conflict.  

  Section 6. Effective Date.  That this Ordinance shall become effective upon adoption. 

  PASSED AND ADOPTED on first reading this __ day of October, 2018. 

  PASSED AND ADOPTED on second reading this __ day of November, 2018. 

 
         _________________________ 
         Mayor Gabriel Groisman 

 
ATTEST: 
 

____________________________ 
Dwight S. Danie, Village Clerk 
 
 
APPROVED AS TO FORM AND LEGAL SUFFICIENCY: 
 
 
 
____________________________ 
Weiss Serota Helfman Cole & Bierman, P.L. 
Village Attorney 
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ORDINANCE NO. 2018-____ 

AN ORDINANCE OF BAL HARBOUR VILLAGE, FLORIDA; AMENDING CHAPTER 21 

“ZONING” OF THE CODE OF ORDINANCES, BY AMENDING SECTION 21-1 

“DEFINITIONS AND RULES OF CONSTRUCTION,” SECTION 21-127 “SETBACKS” [IN 

THE R-2 DISTRICT] AND SECTION 21-354 “PROJECTIONS INTO SETBACK AREAS,” ALL 

TO ADDRESS ENCROACHMENTS AND PROJECTIONS INTO SETBACKS OR YARDS; 

PROVIDING FOR SEVERABILITY, INCLUSION IN THE CODE, CONFLICTS, AND FOR AN 

EFFECTIVE DATE. 

 WHEREAS, Section 21-1 of the Bal Harbour Village Code of Ordinances (the “Code”), provides 

definitions applicable to Chapter 21, “Zoning”; and 

 WHEREAS, Section 21-127 of the Code addresses setback encroachments related to pools in 

the R-2 Zoning District; and  

WHEREAS, Section 21-354 of the Code addresses allowable projections in the required 

setbacks throughout the Village, including the R-2 Zoning District; and 

 WHEREAS, the Village Council of Bal Harbour Village (“Village”) desires to address limited  

pool encroachments and the projection of architectural features and balconies into Setbacks and 

Yards in the R-2 Zoning District; and 

 WHEREAS, the Village Council finds that allowance of such encroachments and projections in 

the R-2 Zoning District will not be incompatible with surrounding uses and will create an architectural 

opportunity for creative design approaches; and 

WHEREAS, the Village Council, sitting as the Local Planning Agency, has reviewed this 

Ordinance at a duly noticed hearing on______________, 2018, and recommended 

_____________________; and  

WHEREAS, the Village Council conducted a first and second reading of this Ordinance at duly 

noticed public hearings, as required by law, and after having received input from and participation by 
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interested members of the public and staff, the Village Council has determined that this Ordinance is 

consistent with the Village’s Comprehensive Plan and in the best interest of the public health, safety 

and welfare. 

 NOW, THEREFORE, IT IS HEREBY ORDAINED BY THE MAYOR AND VILLAGE COUNCIL OF BAL 

HARBOUR VILLAGE, FLORIDA, AS FOLLOWS: 

 Section 1. Recitals Adopted.  That the above stated recitals are hereby adopted and 

confirmed. 

 Section 2. Village Code Amended.  That Chapter 21 “Zoning,” is hereby amended to read 

as follows: 1 

CHAPTER 21. ZONING 
 
ARTICLE I. - IN GENERAL 

Sec. 21-1. - Definitions and rules of construction. 

* * * 

     Apartment Unit means a Room or suite of Rooms occupied or suitable for occupancy as a residence 
for one Family, and in which complete living accommodations are provided. The existence of or the 
installation of a sink and/or cooking facilities within a Room or suite of Rooms shall be deemed 
sufficient to classify such Room or suite of Rooms as an apartment or dwelling unit.  

     Balcony means an unenclosed platform that projects from an opening in the wall of a Building and 
has a parapet or railing. 

     Building means a Structure, the use of which demands a permanent location on the land, built for 
the support, shelter and enclosure of Persons, chattels, or movable or stationary Property of any kind; 
or anything attached to something having a permanent location on the land. 

* * * 

ARTICLE III. DISTRICT REGULATIONS 

* * * 

Division 3. – R-2 SINGLE FAMILY RESIDENTIAL DISTRICT 

                                                           
1 Additions to existing Village Code text are shown by underline; deletions from existing Village Code text are 
shown by strikethrough.  
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* * * 

Sec. 21-127. - Setbacks.  

(a)   Front and rear. No Building or any part thereof may be erected in the R-2 Single Family 
Residential District beyond the front Setback lines of 30 feet as shown on the recorded plat of 
the Residential Section of Bal Harbour, or nearer than 15 feet to the rear Lot Lines. For every 
additional foot in Height of the Building above 18 feet, there shall be one additional foot of rear 
Setback for that portion of the building over 18 feet in height. Notwithstanding the above, the 
rear setback requirements provided by this Section shall not prohibit up to one-fourth of the 
length of the outside walls of any building, regardless of Height, along the rear property lines 
from being situated not less than 15 feet from the rear property line. This provision shall serve 
to create an architectural opportunity for creative design approaches while promoting the 
beneficial purposes of building setbacks in the District.  

(b)  Side. The minimum side Setback shall be ten feet for single-story construction up to 18 feet of 
structure Height. For every additional foot in Height above 18 feet, there shall be one additional 
foot of side Setback for that portion of the building over 18 feet in height. The additional side 
setback requirement for buildings over 18 feet, provided by this Section, shall not prohibit up 
to one-third of the length of the side walls of such building from being situated in compliance 
with the minimum ten-foot side setback, but not fully conforming to the additional setback 
requirement. This provision shall serve to create an architectural opportunity for creative 
design approaches while promoting the beneficial purposes of building setbacks in the district.  

(c)  Pools and pool decks. Notwithstanding the above, the following shall govern pools and pool 
decks. 

(1)  Nno swimming pool may be constructed within ten feet of the rear and side Setback or Yard 
lines.  

(2)  Oon corner lots no swimming pool may be constructed nearer than 20 15 feet or 30 feet to 
the side platted Lot Lines adjacent to any vehicular right-of-way, as shown on the recorded plat 
of the Residential Section of Bal Harbour.  

(3) Pool decks shall not be included for purposes of determining the Setbacks.    

(4) Pools and decks shall be obscured by a decorative wall, fence, hedge or other equivalent 
screening five feet in height supplemented by a landscaped screen. 

* * * 

ARTICLE IV. SUPPLEMENTARY DISTRICT REGULATIONS 

 
* * * 
 
Sec. 21-354. - Projections into Setback areas. 
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(a)   Chimneys. Chimneys may project into side and rear Setbacks and Yards a distance not to exceed 
24 inches, provided that a clear space of not less than 88 inches is left between such projection 
and the Lot Line adjacent. The horizontal dimension of the chimney at right angles to the 
projection shall not exceed six feet.  

(b)  Outside stairs, stair landings. No outside stairs or stair landings over three feet six inches in 
height above the Grade of the centerline of the Street shall extend into side, rear, or front 
Setbacks and Yards. Stairs or stair landings not exceeding 42 inches in height may be railed, 
provided that such railing shall not exceed in height above Grade that specified for walls or 
hedges in that district, and further, that there shall be a clear, unobstructed passage of not less 
than 88 inches between such projection and the Lot Line adjacent. Platforms or terraces not 
exceeding 42 inches in height may extend across side and rear Setbacks and Yards, provided 
that there shall be ramps or steps at least 36 inches wide on opposite sides to provide 
unobstructed passage over such projections.  

(c)   Areaways, steps to basements. Areaways, steps to basements and similar features will be 
permitted in side and rear Setbacks and Yards, provided that no part of such feature shall 
exceed, in height, 42 inches above Grade of the centerline of the Street, and that the projection 
shall not exceed 24 inches, and provided further that there shall be a clear, unobstructed 
passage of not less than 88 inches between such features and the Lot Line adjacent. Steps 
extending not more than four feet from the main Building and not more than 42 inches in height 
above Grade, leading to the basement or ground floor, may be constructed in the side Setback 
and Yard on the street side of a Corner Lot.  

(d)  Fire escapes. Where permitted under the provisions of chapter 6, open-type metal fire escapes 
may project 48 inches into side and rear Setback and Yard areas, provided that the bottom run 
shall be counter-balanced and that when the bottom run is up, there shall be at least nine feet 
clear headroom below it. The bottom run shall be adjacent or parallel to the Building and shall 
be so arranged that, when down, there shall be at least 88 inches of clear, unobstructed passage 
between it and the Lot Line adjacent. 

(e)  Architectural features. No main walls of any Building shall encroach on the Setback or Yard 
areas, but architectural features such as canopies, cantilever slab projections (open balconies), 
cornices, eaves and similar features may project into the side and rear Setbacks and Yards 
subject to the following:  

(1)   In the Ocean Front District, balconies and other ornamental architectural features above 
the first story may be extended not more than four feet into the Setback or Yard areas, 
and there shall be not less than ten feet of clear headroom under the lowest such 
projection.  

(2)  In all other zoning districts, architectural features may project into the front, side and rear 
Setbacks and Yards not more than 36 inches, and there shall be not less than seven feet 
of clear headroom under any such projection. 

(f)   Terraces. Open terraces projecting into front and side Setbacks or Yards shall not exceed, in 
height, three feet six inches above the Grade of the center of the Street, and the railing of such 
terrace shall in no case exceed the height specified for walls in that district. Where necessary 
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to provide access through the side yards, terraces shall be provided with steps or ramps and 
gates not less than 36 inches in width.  

(g)   Mechanical equipment. Mechanical equipment shall not be placed in required side Setbacks or 
Yards. 

(h)  Balconies.  In the R-1 and R-2 Zoning District,the flat roof of a residential Building  may serve as 
the floor of a Balcony. Where there are multiple roofs, the highest roof may not serve as the 
floor of a Balcony. Such Balconies shall meet all of the folllowing standards: 

(1)  Balconies located on the front or rear façade may not extend more than three feet into 
the Setback or Yard.  

(2)  Balconies located on a side façade may not extend beyond the face of the exterior wall of 
the Building from which they project.  

(3)  Balconies must be accessed from the interior of the Building from which they project. 

(4) Balconies facing a lot line abutting another residential property may also be accessed 
from an exterior staircase, provided the staircase does not encroach in any Setback or 
Yard and complies with Section 21-354(b). 

* * * 
 

Section 3. Severability.  That the provisions of this Ordinance are declared to be 

severable and if any section, sentence, clause or phrase of this Ordinance shall for any reason be held 

to be invalid or unconstitutional, such decision shall not affect the validity of the remaining sections, 

sentences, clauses and phrases of this Ordinance but they shall remain in effect, it being the 

legislative intent that this Ordinance shall stand notwithstanding the invalidity of any part.  

  Section 4. Inclusion in the Code.  That it is the intention of the Village Council, and it is 

hereby ordained that this Ordinance shall become effective and made part of the Village Code; that 

the sections of this Ordinance may be renumbered or relettered to accomplish such intention; and 

that the word “Ordinance” shall be changed to “Section” or other appropriate word.  

  Section 5. Conflict.  That all sections or parts of sections of the Village Code, all 

ordinances or parts of ordinances and all resolutions or parts of resolutions in conflict with this 

Ordinance are repealed to the extent of such conflict.  
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  Section 6. Effective Date.  That this Ordinance shall become effective upon adoption. 

  PASSED AND ADOPTED on first reading this __ day of November, 2018. 

  PASSED AND ADOPTED on second reading this __ day of December, 2018. 

 
         _________________________ 
         Mayor Gabriel Groisman 

 
ATTEST: 
 

____________________________ 
Dwight S. Danie, Village Clerk 
 
 
APPROVED AS TO FORM AND LEGAL SUFFICIENCY: 
 
 
____________________________ 
Weiss Serota Helfman Cole & Bierman, P.L. 
Village Attorney 
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ORDINANCE NO. 2018-____ 

AN ORDINANCE OF BAL HARBOUR VILLAGE, FLORIDA; , AMENDING THE 
CODE OF ORDINANCES BY AMENDING CHAPTER 21 “ZONING,” 
ARTICLE V “OFF-STREET PARKING FACILITIES;” PROVIDING FOR 
SEVERABILITY, INCLUSION IN THE CODE, CONFLICTS, AND FOR AN 
EFFECTIVE DATE 

 WHEREAS, Article V of Chapter 21 of the Village Code addresses off-street parking 

facilities in the Village; and 

WHEREAS, the Village Council of Bal Harbour Village (“Village”) desires to modify 

the required number of parking spaces and other off-site parking regulations applicable 

to the Special Business Improvement Area, and to the screening requirements for “B” 

Business District properties; and 

WHEREAS, the Village Council, sitting as the Local Planning Agency, has reviewed 

this Ordinance at a duly noticed hearing on ______________, 2018, and recommended 

_____________________; and  

WHEREAS, the Village Council conducted a first and second reading of this 

Ordinance at duly noticed public hearings, as required by law, and after having received 

input from and participation by interested members of the public and staff, the Village 

Council has determined that this Ordinance is consistent with the Village’s Comprehensive 

Plan and in the best interest of the public health, safety and welfare. 

 NOW, THEREFORE, IT IS HEREBY ORDAINED BY THE MAYOR AND VILLAGE 

COUNCIL OF BAL HARBOUR VILLAGE, FLORIDA, AS FOLLOWS: 

 Section 1. Recitals Adopted.  That the above stated recitals are hereby adopted 

and confirmed. 
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 Section 2. Village Code Amended.  That Chapter 21 “Zoning,” Article V “Off-

Street Parking Facilities,” is hereby amended to read as follows: 1 

Chapter 21 – ZONING 

ARTICLE V. – OFF-STREET PARKING FACILITIES 

* * * * * 

Sec. 21-385. – Design and maintenance.  

* * * * * 

(q)  Special Business Improvement Area. These provisions shall supersede any other 
provisions in this section which may be in conflict.  

(1)  Number of spaces.   

a. Permanent Parking Ratio. 2.1 permanent parking spaces for each 1,000 square 
feet of 90 percent of gross floor area.   

b. Flex Parking Ratio. Recognizing the seasonal nature of population, tourism, 
business activity and parking demand in the Village of Bal Harbour, parking plans 
whereby spaces designed and normally used for self-parking may be converted 
to valet parking layout and operations to increase the parking ratio to 2.9 parking 
spaces for each 1,000 square feet of 90 percent of the gross floor area and 
higher. The capacity of the parking facility in the valet parking layout shall be used 
in determining the adequacy of the parking supply. The valet layout need not be 
striped or have bumper guards or wheel stops. In the event the property owner 
intends to utilize flex parking for more than six continuous months, the property 
owner shall provide written notice to the Village Manager of the scope of its 
intended use.  

c.  Reductions in Permanent and Flex Parking Ratios. The permanent parking ratio 
may be reduced below 2.1 but no lower than 1.8 permanent parking spaces, and 
the flex parking ratio may be reduced below 2.9 but no lower than 2.3 flex 
parking spaces, upon presentation of a professionally acceptable parking report 
by a parking expert demonstrating that over the immediate prior twenty-four 
consecutive months, parking utilization in the facility remained below the 
permanent and flex parking ratios 85 percent of the time. The analysis of the 
permanent parking ratio shall exclude peak season (peak season is defined as 
November 1 to April 1, excluding the week of Thanksgiving, December 16 to 
January 2, and the week of Art Basel). 

                                                           
1 Additions to existing Village Code text are shown by underline; deletions from existing Village Code 
text are shown by strikethrough.  
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 (12) Off-site location. Within the Special Business Improvement Area, during 
periods of construction which temporarily reduce the availability of on-site 
parking, required parking may be provided on a Lot other than the Lot on which 
the Structure or use served is located, provided that:  

a.  The number of required parking spaces located off-site shall not exceed 25 
percent of the required parking.  

b.  The off-site parking shall be located within a reasonable walking distance 
(1,320 feet) of the land use served, or if outside a reasonable walking distance:  

1.  A dedicated shuttle service appropriate to the needs of the parkers at the 
off-site facility shall be provided, or  

2.  Valet parking service shall be provided on-site.  

An agreement assuring that the spaces will be available to the land use must be 
executed if the spaces are owned or controlled by a party other than the property 
owner of the land use served. Such agreement shall be terminable only upon 
approval of the Village Manager, which shall be granted upon a showing that 
sufficient on-site or alternate off-site parking is available to meet the parking 
requirements of the primary use, and shall be approved as to form and content by 
the Village Attorney and Village Manager.  

(2)  Flex Parking Spaces:  

Recognizing the seasonal nature of population, tourism, business activity and 
parking demand in the Village of Bal Harbour, parking plans whereby spaces 
designed and normally used for self-parking may be converted to valet parking 
layout and operations to increase the parking ratio to 3.62.9 parking spaces for 
each 1,000 square feet of 90 percent of the gross floor area and higher. The 
capacity of the parking facility in the valet parking layout shall be used in 
determining the adequacy of the parking supply. The valet layout need not be 
striped or have bumper guards or wheel stops. In the event the property owner 
intends to utilize flex parking for more than six continuous months, the property 
owner shall provide written notice to the Village Manager of the scope of its 
intended use.  

 (3)  Ramps. A maximum grade of six percent shall be permitted for sloped portions 
of sloping floor garages where ramps provide direct access to stalls. Interfloor 
ramps and ramps to and from the established Grade of any Street shall not exceed 
14 percent, and no parking shall be permitted directly off these ramps. For any 
ramp over ten percent, a transition ramp at least ten feet long and at least half the 
slope of the main ramp shall be provided.  

(4)  Marking. Individual stalls shall be marked with permanent lines, four to six inches 
wide. Plaza areas which are used for parking part-time need not be so marked and 
are not required to have bumper guards or wheel stops.  

(5)  Bumper guards and wheel stops. Every surface parking facility shall have bumper 
guards located adjacent to any Building or Structure, wall, fence, hedge, walkway, 
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landscaped area, property line or parking stall, to protect Persons, Property, and 
other vehicles. Bumper guards and wheel stops may be removable and are not 
required in Plaza areas.  

(6)  Minimum dimensions. Parking layouts shall conform to the minimum 
requirements of this section.  

Definitions (see also Figure 1): . . . . 

* * * * * 

(7)  Valet Parking Layouts: When parking spaces are employed in a permanent valet 
parking operation, or in a Flex Parking operation as defined in this article, they 
shall be not less than eight feet three inches wide and the stall length shall be not 
less than 17 feet six inches. The aisle widths for valet parking must provide 
reasonable maneuvering space for the valet operation, but need not conform to 
the requirements for self-parking contained in Table 1.  

At least 80 percent of obstructed stalls must be arranged so that no more than 
one vehicle needs to be moved in order to retrieve another vehicle. In no case 
shall more than two vehicles need to be moved in order to retrieve another 
vehicle.  

(8) Mechanical Parking:  Mechanical parking, including mechanical lifts and stackers, 
shall be permitted and shall count towards permanent or flex parking ratios.  
Mechanical parking may not be placed in surface parking lots located along 
Collins Avenue or 96th Street. Mechanical parking structures shall not be 
interpreted to be structures as defined by this Chapter, and shall be subject to the 
screening requirements of Section 21-386. 

Sec. 21-386. – Screening. 

(a)  Required on certain Lots. On any Lot in the Ocean Front (OF) District and the Business 
(B) District where surface parking facilities are provided, all parking facilities, including 
any rooftop parking facilities, shall be effectively screened from any adjoining Lot and 
from any adjoining Street.  

(b)  Location. Screening provided in compliance with this section shall be located on the 
perimeter of the parking facility, within the required Setback areas.  

(c)  Type. Required screening shall consist of a fence, wall, trellis, pergola, or other similar 
screening device or appropriate Landscaping and hedges, and shall be continuous, 
broken only for driveways and walkways. Screening devices shall not be interpreted to 
be structures as defined by this Chapter.   

(d)  Screening plan required. A plot plan, drawn to scale, which accurately shows the type, 
location and amount of screening, shall be submitted to the Building Department for 
approval.  

(e)  Minimum height.  
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a. In the Ocean Front (OF) District and the Business (B) District, required parking 
facility screening shall be from three and one-half feet to six feet in height; 
provided, however, that in no case shall screening required by this section 
exceed three and one-half feet in height within fifteen feet of the nearest point 
of intersection of any access driveway, Street, or alley, measured at the Property 
line.   

b. In the Business (B) District, required parking facility screening shall be from 
three and one-half feet to twelve feet in height; provided, however, that in no 
case shall screening required by this section exceed three and one-half feet in 
height within fifteen feet of the nearest point of intersection of any access 
driveway, Street, or alley, measured at the Property line. 

(f)  Exceptions to height requirements.  

(1)  Parking facility above Grade.  

a. Where the surface of the parking facility is raised more than four feet above 
the center of the adjoining Street, the required screening shall not be less than 
three feet in height nor more than six feet in height, measured from the 
finished Grade of the parking facility.  

b. In the Business (B) District, where the surface of the parking facility is raised 
more than four feet above the center of the adjoining Street, the required 
screening shall not be less than three feet in height nor more than twelve feet 
in height, measured from the finished Grade of the parking facility. 

(2)  Parking facility below Grade. Where the surface of the parking facility is below the 
ground level of the adjoining Property, the required screening shall be not less 
than four and one-half feet in height above the ground level of the adjoining 
Property.  

(g)  Visibility. All screening shall be at least 80 percent opaque when viewed horizontally.  

* * * * * 

  Section 3. Severability.  That the provisions of this Ordinance are declared to be 

severable and if any section, sentence, clause or phrase of this Ordinance shall for any 

reason be held to be invalid or unconstitutional, such decision shall not affect the validity 

of the remaining sections, sentences, clauses and phrases of this Ordinance but they shall 

remain in effect, it being the legislative intent that this Ordinance shall stand 

notwithstanding the invalidity of any part.  
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  Section 4. Inclusion in the Code.  That it is the intention of the Village Council, 

and it is hereby ordained that this Ordinance shall become effective and made part of the 

Village Code; that the sections of this Ordinance may be renumbered or relettered to 

accomplish such intention; and that the word “Ordinance” shall be changed to “Section” 

or other appropriate word.  

  Section 5. Conflict.  That all sections or parts of sections of the Village Code, all 

ordinances or parts of ordinances and all resolutions or parts of resolutions in conflict with 

this Ordinance are repealed to the extent of such conflict.  

  Section 6. Effective Date.  That this Ordinance shall become effective upon 

adoption. 

  PASSED AND ADOPTED on first reading this __ day of _____________, 2018. 

  PASSED AND ADOPTED on second reading this __ day of __________, 2018. 

 
         _________________________ 
         Mayor Gabriel Groisman 

 
ATTEST: 
 

____________________________ 
Dwight S. Danie, Village Clerk 
 
 
APPROVED AS TO FORM AND LEGAL SUFFICIENCY: 
 
 
____________________________ 
Weiss Serota Helfman Cole & Bierman, P.L. 
Village Attorney 
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ORDINANCE NO. 2018-____ 

AN ORDINANCE OF BAL HARBOUR VILLAGE, FLORIDA; AMENDING THE CODE OF 

ORDINANCES BY AMENDING CHAPTER 11 “NUISANCES,” ARTICLE II “NOISE,” 

SECTION 11-32 “CONSTRUCTION NOISE IN THE “B” BUSINESS DISTRICT;” PROVIDING 

FOR SEVERABILITY, INCLUSION IN THE CODE, CONFLICTS, AND FOR AN EFFECTIVE 

DATE 

 WHEREAS, Section 11-32 of the Bal Harbour Village (“Village”) Code address construction 

noise in the “B” Business District; and 

 WHEREAS, based on the experience of the Village and property owners and tenants most 

affected by Section 11-32, the Village has received a request for changes to Section 11-32 so that 

violations of the noise regulations and the related penalties are more aligned with the responsible 

party, while still holding the property owner responsible as well; and 

WHEREAS, the Village Council, sitting as the Local Planning Agency, has reviewed this 

Ordinance at a duly noticed hearing on______________, 2018, and recommended 

_____________________; and  

WHEREAS, the Village Council conducted a first and second reading of this Ordinance at duly 

noticed public hearings, as required by law, and after having received input from and participation by 

interested members of the public and staff, the Village Council has determined that this Ordinance is 

consistent with the Village’s Comprehensive Plan and in the best interest of the public health, safety 

and welfare. 

 

 NOW, THEREFORE, IT IS HEREBY ORDAINED BY THE MAYOR AND VILLAGE COUNCIL OF BAL 

HARBOUR VILLAGE, FLORIDA, AS FOLLOWS: 

 Section 1. Recitals Adopted.  That the above stated recitals are hereby adopted and 

confirmed. 
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 Section 2. Village Code Amended.  That Chapter 11 “Nuisances,” Article II “Noise,” 

Section 11-32 “Construction Noise in the “B” Business District” is hereby amended to read as follows: 

1 

Chapter 11 – NUISANCES 

ARTICLE II. – NOISE 

* * * * * 

Sec. 11-32. – Construction Noise in the “B” Business District.  

(a)  Definitions. For the purposes of this section, the following terms will have the following 
prescribed meaning unless the context indicates otherwise:  

(1) Permit Applicant means the person who hired or will serve as the contractor or company 

to perform the construction activities. 

(12) Noise Receptor Site means a Lot which is the recipient of Construction Noise emanating 
from outside of the Lot's property line or, in the event that the Lot is part of an approved 
site plan, outside of the boundary of the site plan, regardless of whether that Lot is located 
in the Village.  

(23) Permitted Decibel Level means the maximum decibel level permitted for Construction 
Noise.  

(4) Violator means the general contractor, subcontractor, company, or person performing the 

construction activities in violation of the provisions of this Section. 

(b)  Regulations. Construction Noise in the "B" Business District shall conform to the following 
regulations:  

(1)  Prohibited Hours of Construction: Construction Noise is prohibited from 4:00 p.m. Saturday 
through 8:30 a.m. Monday, and all day on New Year's Day, Independence Day, Labor Day, 
Thanksgiving Day, Memorial Day, Veteran's Day, Good Friday, Yom Kippur, Rosh Hashanah, 
and Christmas Day. Construction activities that occur completely within the exterior walls 
of a Building may occur within the prohibited hours of construction so long as Construction 
Noise does not exceed 55 decibels when measured from a Noise Receptor Site.  

(2)  Permitted Decibel Levels: The Permitted Decibel Level of Construction Noise shall not 
exceed the following limits during the specified times, when measured from a Noise 
Receptor Site:  

                                                           
1 Additions to existing Village Code text are shown by underline; deletions from existing Village Code text are 
shown by strikethrough.  
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a.  Night: 55 decibels from 6:00 p.m. Monday through Thursday to 8:30 a.m. the following 
day, and from 6:00 p.m. Friday to 10:00 a.m. Saturday, and  

b.  Day: 80 decibels from 8:30 a.m. to 6:00 p.m., Monday through Friday, and from 10:00 
a.m. to 4:00 p.m. Saturday.  

(3)  Measurement of Permitted Decibel Level: The Permitted Decibel Level of Construction 
Noise shall be measured outdoors using a calibrated Sound Level Meter at the property line 
of the Noise Receptor Site of a complaining party outside of the Lot or site plan from which 
the noise is emanating. If there is no complaining party, the measurement shall be taken at 
a location that is no less than 65 feet from the property line of the Lot from which the noise 
is emanating. If such Lot is part of an approved site plan, the measurement shall be taken 
no less than 65 feet from the boundary of the site plan. The measurement period shall be 
no less than five minutes in duration and shall be in accordance with current ANSI standards.  

(4)  Mitigation Practices: The Noise mitigation practices required by section 11-29(c) shall also 
be followed to mitigate Construction Noise in the "B" Business District.  

(c)  Mitigation Conditions to Address Complaints. If complaints are received from residents who live 
adjacent to or near a construction site, the Village Manager or his designee may attempt to 
resolve such complaints by coordinating and attending meetings between the owner, owner’s 
representative, general contractor or project managerPermit Applicant and/or Violator, and the 
affected citizens or their representatives. As part of the resolution of such complaints and 
regardless of whether any citation has been issued or violation has occurred, the Village Manager 
may impose reasonable conditions on construction activities that will mitigate the Construction 
Noise.  

(d)  Deviations. An applicant A Permit Applicant may seek the prior written consent of the Village 
Manager to make Construction Noise for a limited time during the prohibited hours or in excess 
of the Permitted Decibel Levels. Such consent, which may not be unreasonably withheld, may 
be granted by the Village Manager if an applicant a Permit Applicant submits documentation 
establishing that the activity producing the Construction Noise, by its very nature, cannot meet 
the Permitted Decibel Level or be mitigated to meet the Permitted Decibel Level, or the activity 
cannot practically be performed during the permitted hours, or for other just cause as deemed 
reasonable by the Village Manager. The Village Manager may impose appropriate conditions to 
mitigate the impact of the deviation on the Village.  

(e)  Enforcement. This section shall be enforced by the Village Manager in accordance with the 
following procedures and standards. The Village finds that Construction Noise violations are 
irreparable or irreversible in nature as a matter of law, and the penalties for such violations are 
established as follows in accordance with F.S. § 162.09(2).  

(1)  Verbal warning. If the Village Manager finds a violation of this section, he or she shall issue 
a verbal warning to the vViolator requiring immediate correction of the violation.  

(2)  Civil penalties.  

a.  First citation. If the violation is not corrected immediately after issuance of the verbal 
warning, the Village Manager shall issue a citation requiring immediate correction of 
the violation, and shall impose fines in the amount of $500.00 against the owner of the 
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propertyboth the Violator and Permit Applicant, and shall notify the Property Owner of 
the violation.  

b.  Second citation. If the violation is not corrected immediately after issuance of the first 
citation, or the violation recurs within a 60-day period, the Village Manager shall issue 
a second citation requiring immediate correction of the violation, and shall impose fines 
in the amount of $1,000.00 against the owner of the propertyboth the Violator and 
Permit Applicant, and shall notify the Property Owner of the violation.  

c.  Third citation. If the violation is not corrected immediately after issuance of the second 
citation, or the violation recurs within a 60-day period, the Village Manger shall issue a 
third citation requiring immediate correction of the violation, and shall impose fines in 
the amount of $2,500.00 against the owner of the propertyboth the Violator and Permit 
Applicant, and shall notify the Property Owner of the violation.  

d.  Continuing or recurring violations. In the event that the violation continues after or 
recurs within 60 days of issuance of the third citation, the Village Manager shall revoke 
the ability of both the Violator and Permit Applicant to make any Construction Noise 
between 6:00 p.m. Monday through Thursday to 8:30 a.m. the following day, and from 
6:00 p.m. Friday to 10:00 a.m. Saturday for seven consecutive days, and may impose 
an additional penalty of $5,000.00 against both the owner of the property Violator and 
Permit Applicant. The Village Manager may revoke the ability of both the Violator and 
Permit Applicant to make any Construction Noise between 6:00 p.m. Monday through 
Thursday to 8:30 a.m. the following day, and from 6:00 p.m. Friday to 10:00 a.m. 
Saturday for periods of time in excess of seven consecutive days, in the event that the 
OwnerViolator or Permit Applicant has more than three violations in a six-month period 
of time and the OwnerViolator or Permit Applicant has failed to address and resolve 
the violations.  In such event, the Village Manager may also impose a penalty of 
$5,000.00 against the Property Owner if the Property Owner is not the Permit 
Applicant. 

e.  Future violations. If no other violation occurs for six consecutive months after a 
violation is complied, the enforcement procedures of this subsection shall reset as to 
all parties and any future violations will again result first in a verbal warning, followed 
by the escalating progression of citations and penalties as set forth in subsections a—
e.  

(3)  Criminal penalties. In addition to or in lieu of the civil penalties set forth above, any person 
violating with respect to any of the provisions of this section, the Violator may be arrested 
and punished by imprisonment in the county jail for a period not to exceed 60 days.  

(f)  Appeals.  

(1)  Appeals of Mitigation Conditions: The property owner (or other party responsible for the 
violation pursuant to subsection 11-29(d)) may appeal to the Village Council the Village 
Manager's mitigation conditions imposed pursuant to subsection (c). An appeal shall be 
submitted on forms provided by the Village within ten calendar days after the decision of 
the Village Manager, and shall set forth the basis on which the mitigation conditions are 
alleged to be unreasonable. The Village Council shall hold a hearing on an appeal within 30 
calendar days of the filing of such appeal, unless an extension of time is consented to by the 
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applicantappellant. Mitigation conditions imposed by the Village Manager shall remain 
effective during the time that the Village Council is considering the appeal, and the Village 
Council shall uphold the mitigation conditions if they are reasonable. The decision of the 
Village Council as to the appeal of a decision of the Village Manager shall be final.  

(2)  Appeals of Citations or Violations. The property owner (or other party responsible for the 
violation pursuant to subsection 11-29(d)) may appeal such determination to the Village 
Special Master in accordance with the procedures set forth in chapter 2, article V "Code 
Enforcement" of this Code. The Special Master shall only review whether the citation or 
violation was properly issued with notice, and is not authorized to adjust the penalties set 
forth in this section or override any revocations issued by the Village Manager.  

* * * * * 

  Section 3. Severability.  That the provisions of this Ordinance are declared to be 

severable and if any section, sentence, clause or phrase of this Ordinance shall for any reason be held 

to be invalid or unconstitutional, such decision shall not affect the validity of the remaining sections, 

sentences, clauses and phrases of this Ordinance but they shall remain in effect, it being the 

legislative intent that this Ordinance shall stand notwithstanding the invalidity of any part.  

  Section 4. Inclusion in the Code.  That it is the intention of the Village Council, and it is 

hereby ordained that this Ordinance shall become effective and made part of the Village Code; that 

the sections of this Ordinance may be renumbered or relettered to accomplish such intention; and 

that the word “Ordinance” shall be changed to “Section” or other appropriate word.  

  Section 5. Conflict.  That all sections or parts of sections of the Village Code, all 

ordinances or parts of ordinances and all resolutions or parts of resolutions in conflict with this 

Ordinance are repealed to the extent of such conflict.  

  Section 6. Effective Date.  That this Ordinance shall become effective upon adoption. 

  PASSED AND ADOPTED on first reading this __ day of _____________, 2018. 

  PASSED AND ADOPTED on second reading this __ day of __________, 2018. 

 
         _________________________ 
         Mayor Gabriel Groisman 
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ATTEST: 
 

____________________________ 
Dwight S. Danie, Village Clerk 
 
 
APPROVED AS TO FORM AND LEGAL SUFFICIENCY: 
 
 
____________________________ 
Weiss Serota Helfman Cole & Bierman, P.L. 
Village Attorney 
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RESOLUTION NO. 2018-_____ 
 

A RESOLUTION OF BAL HARBOUR VILLAGE, FLORIDA 
APPROVING A FIRST AMENDMENT TO DEVELOPMENT 
AGREEMENT BETWEEN BAL HARBOUR SHOPS, LLLP AND 
BAL HARBOUR VILLAGE; AUTHORIZING THE VILLAGE 
MANAGER TO EXECUTE THE FIRST AMENDMENT;  
AUTHORIZING THE VILLAGE MANAGER TO EXECUTE 
ANY DOCUMENTS NECESSARY TO IMPLEMENT THE 
FIRST AMENDMENT; AUTHORIZING VILLAGE OFFICIALS 
TO IMPLEMENT THE TERMS AND CONDITIONS OF THE 
FIRST AMENDMENT; AND PROVIDING FOR AN 
EFFECTIVE DATE. 

 
 

WHEREAS, on May 16, 2017, the Village Council adopted Resolution No. 2017-

1077 approving a major site plan for the expansion of Bal Harbour Shops (the “2017 

Site Plan”); and 

WHEREAS, on May 16, 2017, the Village Council adopted Resolution No. 2017-

1076 approving a Development Agreement between Bal Harbour Shops, LLLP (the 

“Applicant”)  and the Village (the “2017 Agreement”) for the purpose of mitigating any 

potential impacts from the proposed expansion of Bal Harbour Shops described in the 

2017 Site Plan; and    

WHEREAS, the Applicant is now seeking to amend the 2017 Site Plan and has 

submitted an application for a site plan amendment (the “2018 Site Plan Amendment”); 

and 

WHEREAS, the Applicant and the Village wish to amend the 2017 Agreement in 

order to address the impact of certain changes made to the expansion of Bal Harbour 

Shops by the 2018 Site Plan Amendment; and 
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WHEREAS, the Village has considered a First Amendment to the 2017 

Agreement with the Applicant (the “First Amendment”) at two public hearings, in 

compliance with Section 163.3225 of the Florida Local Government Development 

Agreement Act; and 

WHEREAS, the First Amendment is consistent with Village’s Comprehensive 

Plan and land development regulations; and 

WHEREAS, the Village has determined that it is in the public interest to address 

the issues covered by the First Amendment in a comprehensive manner at public 

hearings, in compliance with all applicable laws, ordinances, plans, rules and 

regulations of the Village, and to allow the Applicant to proceed with the development 

of the Project as amended by the 2018 Site Plan in accordance  with the terms of the  

2017 Agreement as amended by the First Amendment; and  

WHEREAS, the Village Council finds that it is in the best interest and welfare of the 

residents of the Village to approve the First Amendment between the Village and the 

Applicant. 

 NOW, THEREFORE, IT IS HEREBY RESOLVED BY THE VILLAGE COUNCIL OF 

BAL HARBOUR VILLAGE, FLORIDA, AS FOLLOWS: 

 Section 1.   Recitals. The above recitals are true and correct and are 

incorporated herein by this reference.   

Section 2.   Approval of First Amendment to Development Agreement.    The 

First Amendment to the Development Agreement between Bal Harbour Shops, LLLP 
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and Bal Harbour Village, Florida, attached as Exhibit “A,” including all exhibits attached 

to the Agreement,  is hereby approved, together with such non-material changes as 

may be acceptable to the Village Manager and approved as to form and legality by the 

Village Attorney. 

Section 3. Execution of First Amendment to Development Agreement.

 The Village Manager is authorized to execute the First Amendment on behalf of 

the Village.  

Section 4.  Execution of Other Documents.   The Village Manager is 

authorized to execute on behalf of the Village (i) all ancillary agreements required by 

the First Amendment, including but not limited to a revised Sidewalk and 

Encroachment Agreement;  a revised Agreement Regarding Parking Surcharge and 

Police Fee; a revised Escrow Agreement for the escrow of deeds; and an Escrow 

Agreement for the Rent Assignment ; (ii) any documents necessary to implement the 

terms and conditions of the First Amendment; and (iii) any documents required to 

effectuate the property transfers contemplated by the First Amendment. 

 Section 5.   Authorization of Village Officials.  The Village Manager and Village 

Attorney are authorized to take all actions necessary to implement the terms and 

conditions of the Agreement. 

Section 6.  Effective Date of Resolution.  This Resolution shall become effective 

immediately upon adoption hereof, and the Agreement shall become effective 

pursuant to its terms.   
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 PASSED AND ADOPTED this ___ day of _______, 2018. 

ATTEST: 

______________________________ 
 Gabriel Groisman, Mayor  
______________________________ 
Dwight S. Danie, Village Clerk 
 

Approved as to Form and Sufficiency For Use and  
Reliance of Bal Harbour Village 
Only 
 

______________________________  
Weiss Serota Helfman Cole & Bierman, P.L. 
Village Attorney  
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This instrument prepared by: 
Gail D. Serota, Esq. 
Weiss Serota Helfman Cole & Bierman, P.L. 
2525 Ponce de Leon Boulevard, Suite 700 
Coral Gables, Florida 33134 
 

Folio Numbers: 
12-2226-006-0020 
12-2226-006-0060 
12-2226-006-0061 
12-2226-006-0070 
12-2226-002-2343 
12-2226-002-1440 
12-2226-032-0010 
 

 
FIRST AMENDMENT TO BAL HARBOUR SHOPS DEVELOPMENT AGREEMENT  

 
 This First Amendment to Development Agreement (“First Amendment”) dated 

_______________ is between BAL HARBOUR SHOPS, LLLP, a Florida limited liability limited 
partnership (“Owner”) and BAL HARBOUR VILLAGE, a Florida municipal corporation (“Village”). 

RECITALS 

 On May 16, 2017,  the Village Council adopted Resolution No. 2017-1076, approving a 
Development Agreement between the Owner and the Village the (“2017 Agreement”), and 
Resolution No. 2017-1077, approving a major site plan for the expansion of Bal Harbour Shops 
(the “2017 Site Plan”).  The purpose of the Original Development Agreement was to mitigate any 
potential impacts from the proposed expansion of Bal Harbour Shops described in the 2017 Site 
Plan.   
 
 The Owner is now seeking to amend the 2017 Site Plan, and has submitted an application 
for a site plan amendment (the “2018 Site Plan Amendment”). 
 
 Owner and Village wish to amend the 2017 Agreement in order to address the impact of 
certain changes to the proposed expansion of Bal Harbour Shops (the “Project”) contemplated 
by the 2018 Site Plan Amendment.  
  
 This First Amendment makes changes to the 2017 Agreement which address the future 
development of the Project.  It does not delete any provisions from the 2017 Agreement which 
reflect events that have already occurred. 
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 The sections of the First Amendment have been numbered to correspond to the section 
numbering in the 2017 Agreement.   in amended sections and subsections, deletions are shown 
by strikethroughs, and additions are in bold and underlined.  

 This First Amendment is intended as an amendment to a development agreement 
pursuant to Section 163.3237 of the Florida Local Government Development Agreement Act,    
Florida Statutes Sections 163.3220-163.3243. 
 

In consideration of the mutual covenants herein contained, and for other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Village 
and Owner hereby mutually covenant and agree as follows: 

AGREEMENT: 

1. Recitals.  The recitals set forth above are true and correct and are hereby made a part of 
this Agreement. 

2. Exhibits.  The following exhibits either replace exhibits to the 2017 Agreement or are 
added to the 2017 Agreement. 

2.5. Revised Exhibit E – Revised Sketch Showing Locations of Buildings (replaces 
Exhibit L to the 2017 Agreement). 

2.12. Revised Exhibit L – Revised Public Use Areas (replaces Exhibit L to the 2017 
Agreement). 

2.13. Revised Exhibit M – Revised Project Encroachments (replaces Exhibit M to the 
2017 Agreement). 

2.15.  Exhibit O – Bal Harbour Village Resolution No. 2018-_____. 

2.16. Exhibit P -  Site Plan Amendment approved by Bal Harbour Village Resolution 
No. 2018-_____. 

3. Revisions to Defined Terms.  Terms used in this First Amendment which are defined in 
the 2017 Agreement will have the meanings set forth in the 2017 Agreement, except for 
the following terms, which are revised as follows: 

3.1. Final CO.  The date upon which the CO is issued for the last building permit 
outstanding for the Project first two floors of Buildings F, G, H, and Z as shown 
on Revised Exhibit E. 

3.2. Final TCO.  The date upon which the TCO is issued for the first two floors of  the 
last of Buildings F,G, H and Z to be constructed 

Additional Defined Terms.  The following defined terms are used in this First Amendment. 

3.23 2017 Agreement.  The Development Agreement between the Owner and the 
Village dated July 27, 2017, approved by Resolution R2017-1076,  and recorded on July 
28, 2018,  in Official Records Book 30632, at Page 3661, of the Public Records. 
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3.24. First Amendment.  The First Amendment to the Original Development 
Agreement. 

3.25. First Amendment Effective Date. The date the First Amendment has been signed 
by Owner and Village. 

3.26. Agreement.  Collectively, the 2017 Agreement and the First Amendment. 

3.27. 2018 Site Plan Amendment.  Collectively, amendments to the 2017 Site Plan 
approved by the Village by Resolution No. 2017-1077. 

3.28. 2018 Text Amendments.  Collectively, the amendments to (i) Article V Off-Street 
Parking Facilities of Chapter 21 Zoning, and (ii) Section 21-320(a) of Division 11 “B” 
Business District of Chapter 21 Zoning, in the Village Code of Ordinances. 

3.29 New Village Hall.  The Village municipal center to be constructed by Owner in 
accordance with the Agreement. 

3.30. NVH Garage.  The parking garage for New Village Hall to be constructed by 
Owner in accordance with the Agreement. 

3.31 Rendition Date.  The date upon which all of the following have occurred: (i) the 
Village Council has adopted the 2018 Site Plan Amendment, the 2018 Text 
Amendments, and the First Amendment; (ii) the ordinances adopting the 2018 Text 
Amendments and the resolutions adopting the 2018 Site Plan Amendment and the First 
Amendment have been duly signed and attested; (iii) the First Amendment and any 
exhibits to the First Amendment requiring signature have been duly signed by the 
respective parties; and (iv) the Village Clerk has filed the aforementioned ordinances 
and resolutions  in the public records of the Village.   

3.32. 96th Street Garage.  The new parking garage to be constructed by Owner on the 
96th Street side of the Project. 

4. Owner’s Representations. No changes. 

5. Description of the Project.   Section 5.3 of the 2017 Agreement is amended to read as 
follows, and Section 5.4 is added. 

5.3. Parking Improvements.  The Project will achieve a final parking ratio of not less 
than  1.8 permanent spaces per 1,000 square feet of 90% of the GFA, and a flex 
parking ratio of not less than 2.3 spaces per 1,000 square feet of 90% of the GFA.  

5.4. Phased Development.  The development of the Project may occur in phases. 

6. Summary of Owner Contributions. The following subsections of Section 6 – Summary of 
Owner Contributions, are amended to read as follows:  

6.2 New Village Hall Parking Garage.  Construction and delivery to the Village of an 
underground parking structure to be located under the Fairfield Property (“NVH 
Garage”). 
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6.4. Infrastructure and Beautification Improvements.  Construction and installation 
of infrastructure and beautification improvements on public property and on 
portions of the Shops property adjacent to public property at a cost of 
approximately $9.375 million, as shown on the Bal Harbour Shops Enhancement 
Plans prepared by Zyscovich Architects, Project No. 1120BHSE, dated January 9, 
2017, as same may be amended during the Village approval process.  and 
amended by _______________________________________.  

6.7   Modification of Police Department Lease in Bal Harbour Shops.  Within three 
Business Days after the  Rendition Date, Owner and the Village will execute and 
deliver a Second Modification of Police Department Lease in the form attached as 
Exhibit G.  The Second Modification provides for an extension of the existing lease 
of space in the Shops to the Village Police Department at no cost to Village for 
rent, CAM, or any other charges, until  90 days after conveyance of the New Village 
Hall to the Village.   The existing lease, as amended to date, will remain in effect 
until the earlier of the Rendition Date or March 31, 2028. 

7. Development Approvals.  The following subsections are added to Section 7 of the 2017 
Agreement. 

7.6 2017 Minor Modifications to Site Plan.  Letter _________ 

7.7 ARB Review of 2018 Site Plan Application.  Advisory review by the Village’s 
Architectural Review Board of Owner’s minor site plan application for the 
Project in accordance with Section 21-322(d) of the Village Code 

7.8 Site Plan Approval.  Approval of the Minor Site Plan Amendment and the related 
First Amendment to the Original Agreement. 

7.9 2018 Text Amendments.  Approval of the 2018 Text Amendments in connection 
with the 2018 Site Plan Approval. 

8. Comprehensive Plan Amendments Based on the Evaluation and Appraisal Report. No 
change 

9. New Village Hall.  Sections 9 and 10 of the 2017 Agreement, regarding New Village Hall 
and the NVH Garage , are replaced in their entirety as follows. (Note: because of the 
extensive changes, strikethroughs and underlining have been omitted for readability). 

9. New Village Hall.  Owner agrees to cause (i) the design and construction of New 
Village Hall and NVH Garage on the Fairfield Property, and (ii) the conveyance of 
the Fairfield Property,  New Village Hall, and the NVH Garage to the Village as 
expeditiously as possible in accordance with the following terms and conditions:  
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 9.1. New Village Hall Timeline.   

9.1.1. Preliminary Design.  The Village will have six months from the Final 
Approval Date (the “NVH Design Period”) to deliver  to the Owner 
design plans and renderings for New Village Hall  and the NVH 
Garage (the design plans and renderings for New Village Hall and 
the NVH Garage are collectively the “NVH Design Plans”).  The 
Village may work with Zyscovich Architects, which is the Owner’s 
architect, or with an architect selected by Village, to develop the 
NVH Design Plans during the NVH Design Period.  Whether the 
Village works with Zyscovich or another architect, the cost of the 
NVH Design Plans will be paid for by Owner.   Within three months 
after the end of the  NVH Design Period, the Village will hold up to 
five public meetings to review and discuss the NVH Design Plans, 
and the Village Council will review and approve the NVH Design 
Plans in its proprietary capacity.  The Village’s failure to complete 
either (i) the NVH Design Plans during the NVH Design Period, or (ii) 
Village Council review and approval of the NVH Design Plans, within 
three months after the NVH Design Period, will not be a default 
under this Agreement.  Instead, any of the remaining deadlines for 
the construction and completion of New Village Hall will be 
extended for the same period of time as any extension of the NVH 
Design Period and/or the review and approval period for Village 
Council approval of the NVH Design Plans. 

9.1.2. Construction Plans.  Once the NVH Design Plans have been 
approved by the Village Council in its proprietary capacity, and 
through the Village’s regulatory process, Owner will have a period 
of 18 months to prepare the construction plans and specifications 
for the approved design (collectively, the “NVH Construction 
Plans”) and submit them to the Village Manager for preliminary 
review and approval. The Village Manager will provide comments 
to the NVH Construction Plans within 10 Business Days after receipt 
of the NVH Construction Plans. Owner will revise the NVH 
Construction Plans to address the Village Manager’s comments. 
Thereafter, Owner will comply with the Village’s standard 
regulatory process for approval of the NVH Construction Plans. 

9.1.3. Design and Construction Standards.  Owner will design and 
construct New Village Hall as a sustainable building meeting the 
standards of the Florida Green Building Council or similar 
standards.  New Village Hall must be rated to withstand a Category 
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5 hurricane, and must be designed, planned and constructed as 
Class A office space. 

9.1.4. Use of Fairfield Property for Staging.  Owner may use the Fairfield 
Property for the staging of Project construction prior to the 
commencement of construction of New Village Hall.   

9.1.5. Commencement of Construction.  Owner will commence 
construction of New Village Hall and the NVH Garage (i) after 
Village approval of the NVH Construction Plans and issuance of a 
building permit for New Village Hall; and (ii) within 120 days after 
issuance by the Village of a certificate of completion for the 
demolition of the Owner’s existing parking garage, but no later 
than 30 months after commencement of construction by Owner of 
the 96th Street Garage.  The date that construction of New Village 
Hall or the NVH Garage commences will be the “NVH 
Commencement Date.”  

9.1.6. Duration of Construction. Owner will complete construction of 
New Village Hall and the NVH Garage no later than 30 months after 
the NVH Commencement Date, subject to extension due to Village 
change orders as described in Section 9.6.2.    If, however, the 
design of New Village Hall or the NVH Garage causes the estimated 
construction time to be longer than 30 months, as determined by 
the average timeframe of construction bids received by Owner, 
then the parties will reasonably determine whether to extend the 
construction time period, or modify the design of New Village Hall 
and/ or the NVH Garage, or both.  Owner acknowledges that the 
timely commencement and completion of New Village Hall and the 
NVH Garage is of the utmost importance to the Village, and is a 
significant inducement for the Village to enter into this Agreement. 

9.1.7. Failure to Timely Complete New Village Hall. If Owner has not 
obtained a TCO for New Village Hall within 30 months after the NVH 
Commencement Date, the Village may, at its option, make a claim 
under the payment and performance bond for the construction of 
New Village Hall, provided that the Village first sends Owner 
written notice that Village intends to make a claim under the 
payment and performance bond if the TCO has not been obtained 
within 90 days Owner’s receipt of the notice.  In addition, if the TCO 
for New Village Hall is not issued within 30 months of the NVH 
Commencement Date, Owner shall assign to Village the liquidated 
damages set forth in the construction contract for New Village Hall, 
as required in Section 9.3.     
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9.2. Cost of New Village Hall.  Owner will be responsible for all costs and 
expenses for the design and construction of New Village Hall, up to the 
“Owner’s NVH Cost” defined below. 

9.2.1. Owner’s New Village Hall Cost.  Owner and Village agreed in 
February 2016 that the cost of New Village Hall would be $9.6 
million.  The $9.6 million cost was based on a construction cost of 
$281.00 per square foot, and a building square footage of 34,164. 
Because the timing for the construction of New Village Hall has 
changed, Owner and Village agree that the cost of New Village Hall 
will be the 2016 estimated cost of $9.6 million, as increased (but 
not decreased) by the percentage change in RS Means Building 
Construction Cost Data for Commercial Office New Construction in 
Miami as shown on the RS Means website between the first quarter 
of 2016 and the most current quarter information available at the 
time Owner submits the NVH Construction Plans to the Village for 
issuance of a building permit (“RS Means Percentage Increase”).  
The estimated $9.6 million cost of New Village Hall, as increased by 
the RS Means Percentage Increase, is the “Owner’s NVH Cost.”    
The 2016 per square foot cost and square footage of New Village 
Hall contained in this paragraph are included only to show how the 
$9.6 million 2016 cost was calculated and are not to be used in 
determining either the cost per square foot cost or square footage 
of New Village Hall  at the time the increase to the $9.6 million 2016 
cost of New Village Hall is calculated.  If RS Means no longer 
provides the information necessary to calculate the increased cost 
of New Village Hall at the time the NVH Construction Plans are 
submitted to the Village for permitting, Village and Owner shall 
jointly agree upon an alternative index. 

9.2.2. Items Included in Owner’s NVH Cost.  The Owner’s NVH Cost will 
include the following hard and soft costs only: architect and 
engineering fees incurred after the Final Approval Date; 
mobilization costs; construction costs; furniture, fixtures and 
equipment costs; landscaping and site improvement costs; and the 
cost of the Village Representative (defined below).  Owner will 
keep the Village informed of any changes in the cost of New Village 
Hall.   

9.2.3. Items Not Included in Owner’s New Village Hall Cost.  The Owner’s 
NVH Cost will not include any application fees, permitting fees, 
legal fees, accounting fees, financing fees, overhead or any other 
fees or charges.  The Owner’s NVH Cost will not include the costs 
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of constructing the sidewalks abutting New Village Hall.  However, 
the Owner will be responsible for paying the cost of such sidewalks 
as part of the Revised Public Use Areas shown on Exhibit L. The 
Village will be responsible for the application and permitting fees 
for New Village Hall. 

9.2.4. Finalization of New Village Hall Cost.  If at the time Owner is ready 
to sign a construction contract with a general contractor (“NVH 
Contractor”)  for New Village Hall and the NVH Garage (“NVH 
Construction Contract”), the actual cost of New Village Hall is 
higher than the Owner’s NVH Cost, Owner will cause the NVH 
Contractor to propose value engineering alternatives to lower the 
cost of New Village Hall to the Owner’s NVH Cost.  If the Village 
Manager does not wish to accept the value engineering 
alternatives proposed by the NVH Contractor, the Village Manager 
will have a period of  60 days after receipt of the value engineering 
alternatives to schedule a Village Council meeting for adoption of a 
resolution whereby the Village either agrees to pay the excess cost 
of New Village Hall or authorizes changes to the New Village Hall 
construction plans to  reduce the cost of New Village Hall to 
Owner’s NVH Cost. 

9.2.5. NVH Cost and Construction Information.  During the period of 
construction of New Village Hall, Owner will keep the Village 
Manager informed of all construction and cost-related issues.  
Owner will promptly provide Village with copies of all requisitions, 
change orders, and any other documentation affecting the cost of 
New Village Hall. 

9.2.6. Reduction in New Village Hall Cost.  If the construction of New 
Village Hall costs less than Owner’s NVH Cost, Owner will pay the 
excess funds (i.e., the difference between the Owner’s NVH Cost 
and the actual construction cost of New Village Hall) to the Village 
at the time of the transfer of New Village Hall to the Village. Village 
may use the excess funds for any purpose desired by the Village. 

9.3. Construction Contract for New Village Hall and the NVH Garage.  Prior to 
issuance of a building permit for the construction of New Village Hall 
and/or the NVH Garage, Owner will submit to the Village Manager for the 
Village Manager’s review and approval a copy of the NVH Construction 
Contract.  The Village Manager will not unreasonably withhold or delay his 
approval of the NVH Construction Contract as long as it provides for the 
construction of New Village Hall as a Class A office building; provides 
appropriate assignable construction warranties; provides for the 
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assignment of delay damages to the Village;  and establishes construction 
standards, guidelines, and procedures appropriate for the construction of 
a public building abutting a major public right-of-way. The Village Manager 
will review and either approve or request changes to the NVH Construction 
Contract within 10 Business Days after receipt.  Owner shall cooperate 
with the Village Manager in order to address any reasonable changes to 
the NVH Construction Contract requested by the Village Manager.  

9.4. Construction of Improvements.  Owner will ensure that the construction 
of New Village Hall and the NVH Garage is performed in a good and 
workmanlike manner, in accordance with all Governmental Requirements 
and the NVH Construction Contract.  

9.5. Village Representative.  The Village will designate a representative for the 
construction of New Village Hall and the NVH Garage (“Village 
Representative”), who may, during normal business hours, visit, inspect, 
and appraise the construction of New Village Hall, the NVH Garage, and 
any materials, contracts, records, plans, specifications and shop drawings 
relating to New Village Hall or the NVH Garage, whether kept at Owner’s 
offices or at the construction site or elsewhere.  Owner agrees to notify 
the Village Representative of meetings among Owner, Owner’s 
representative, the general contractor, any subcontractors, or any subset 
of this group, and the Village Representative will be entitled to attend such 
meetings.  Owner agrees to cooperate with the Village Representative, and 
to make available to the Village Representative, upon request by the 
Village, daily log sheets covering the period since the immediately 
preceding inspection showing the date, weather, subcontractors on the 
job, number of workers and status of construction.   

9.6. Change Orders.  

9.6.1. Village-initiated Change Orders.  Village will have the right to 
request changes to the design or construction of New Village Hall 
and the NVH Garage by submitting a change order to Owner.  All 
change orders must be in writing.  Owner will submit Village’s 
change order to the NVH Contractor to obtain a cost for the change 
order and the amount of additional construction time, if any, 
required as a result of the change order. Owner will notify Village 
of the cost and additional time required to implement the change 
order.  If Village elects to proceed with the change order, (i) Village 
will be responsible for the additional cost resulting from the change 
order to the extent that it increases the cost of New Village Hall to 
more than the Owner’s NVH Cost, and (ii) the deadline for the 
completion of New Village Hall and the NVH Garage will be 
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extended by the additional time required to implement the change 
order.   

9.6.2. Owner-initiated Change Orders.  The Village Manager’s written 
approval will be required for any change order other than those 
requested or initiated by the Village. Village Manager’s approval of 
Owner’s change orders will not be unreasonably withheld or 
delayed, but such change orders shall not increase the cost of New 
Village Hall to the Village or extend the time for completion of New 
Village Hall or the NVH Garage. 

9.7. Resolution of New Village Hall and NVH Garage Design and Construction 
Disputes.  

9.7.1. Negotiation.  In the event of any dispute, claim, question, or 
disagreement arising from or relating to the design and/or 
construction of New Village Hall and/or the NVH Garage, the 
parties will use their best efforts to settle the dispute, claim, 
question, or disagreement. To this effect, Owner and Village agree 
to consult and negotiate with each other in good faith and, 
recognizing their mutual interests, attempt to reach a just and 
equitable solution satisfactory to both parties.  

9.7.2. Mediation.  If the parties are unable to negotiate a resolution of 
their dispute within a period of five Business Days, then, upon 
notice by either party to the other, the parties agree to try in good 
faith to settle the dispute through an expedited mediation process 
administered by a mediator agreed upon by both parties before 
resorting to litigation. If a party fails to respond to a written request 
for mediation within three Business Days after service or fails to 
participate in any scheduled mediation conference, that party shall 
be deemed to have waived its right to mediate the issues in 
dispute.  

9.7.3. Litigation.  If the mediation does not result in settlement of the 
dispute within five Business Days after the initial mediation 
conference, or if a party has waived its right to mediate any issues 
in dispute, then any unresolved controversy or claim arising out of 
or relating to the design and/or construction of New Village Hall, or 
this contract shall be settled through court proceedings. 

9.7.4. Time is of the Essence.  Village and Owner agree that time is of the 
essence for all decisions regarding the design and construction of 
New Village Hall and the NVH Garage.  The parties agree to avoid 
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costly and unnecessary delays related to any dispute, and agree 
that any dispute resolution process regarding New Village Hall will 
be conducted on an expedited basis.   

10. New Village Hall Garage.  In Section 10 of the 2017 Agreement, regarding the NVH 
Garage, subsection 10.4  regarding Excess Parking Spaces in NVH Garage is deleted in its 
entirety, and subsection 10.5 is renumbered as 10.4 and revised as follows:  

10.4. Temporary Parking.  During the period of time between the issuance of a building 
permit for the construction of the Waterfront Park by the Village and the 
conveyance of the NVH Garage to the Village, Owner agrees to provide 40 parking 
spaces free of charge in the Shops parking garage then in operation for use by 
Village employees who currently park on the Waterfront Park site.   

11. Conveyance of Fairfield Property, New Village Hall, and NVH Garage.   In Section 11 of 
the 2017 Agreement, regarding the Conveyance of Fairfield Property, New Village Hall 
and NVH Garage, subsections 11.2, and 11.3, and  11.5 are amended as follows, and 
subsection 11.6 is added:  

11.2 Title Commitment.  Not less than 90 days prior to the conveyance to the Village 
of the Fairfield Property, Owner will provide Village with a title commitment 
(“Title Commitment”) for an owner’s title insurance policy (“Title Policy”) to be 
issued by a title insurance company and title agent designated by Owner and 
acceptable to Village,  insuring the Village’s title to the Fairfield Property, New 
Village Hall, and the NVH Garage in an amount equal to the sum of (i) $10 million 
for the Fairfield Property,  and  (ii) the final cost of New Village Hall and the NVH 
Garage. 

11.3. Due Diligence. Not less than 90 days prior to the conveyance to the Village of the 
Fairfield Property, Owner will provide Village with all of the due diligence 
materials for the Fairfield Property that would be required by a prudent 
purchaser of commercial real estate, including but not limited to, a Phase I 
environmental site assessment (“ESA”) certified to the Village; a Phase II ESA if 
recommended by the Phase I ESA; and a current survey showing all 
improvements certified to the Village.  If the ESA for the Fairfield Property  shows 
evidence of any environmental contamination, Owner or the Owner Subsidiary 
will be responsible for the removal of the contamination at its sole expense in 
accordance with applicable Governmental Requirements. 

11.5 Easement for Egress  from the Fairfield Property.  At  the time of conveyance of 
the Fairfield Property to the Village, Owner will  execute and record an easement 
agreement  granting to the Village and to the public a perpetual non-exclusive 
right of egress from the Fairfield Property over and across the  Owner’s property 
south of the centerline of Bal Cross Drive.   
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11.6  Post-Closing Access Agreement for Staging.  Prior to the conveyance of the 

Fairfield Property to the Village, the Village and Owner will enter into an 
agreement which will include the following terms: 

11.6.1 A  grant to Owner of a temporary right of access  to certain portions 
of the Fairfield Property for staging (parking, storage, etc.) until 
completion of the Project, provided that such access by Owner does 
not interfere with or impede in any way the use or operation of New 
Village Hall or the NVH Garage, or present any risk of injury or 
damage to persons or property; 

11.6.2 Confirmation of Owner’s obligation to remove all construction 
materials and debris from the Fairfield Property, and to complete all 
landscaping of the Fairfield Property in accordance with the site plan 
for New Village Hall within a specified period of time;  

11.6.3 Owner’s agreement to maintain liability insurance in amounts 
satisfactory to Village to insure against any all claims arising out of 
Owner’s use of the Fairfield Property after it has been conveyed to 
the Village, and naming Village as an additional insured; and 

11.6.4 Indemnification by Owner of the Village, its council members, 
officers, employees, agents, and contractors (only when acting in 
their respective official capacities) (collectively, the “Village 
Indemnified Parties”), from and against all liabilities, actions, 
obligations, damages, penalties, claims, costs, charges and expenses, 
including, without limitation, Attorneys’ Fees (including those 
resulting from the enforcement of the foregoing indemnification), 
arising from, or which may be imposed upon, incurred by or asserted 
against one or more Village Indemnified Parties by a third party, by 
reason of any work or activity performed by Owner or any authorized 
employee, agent or representative of Owner performing work or 
rendering services on behalf of Owner on or about the Fairfield 
Property after it has been conveyed to the Village. 

 

12. Conveyance of SunTrust Property.  Section 12 of the 2017 Agreement regarding the 
conveyance of the SunTrust Property is amended in its entirety to read as follows: 

12.  Conveyance of SunTrust Property. 

12.1. Timing of Conveyance.    If all of the  Development Approvals have 
become final and non-appealable by January 15, 2020, the Owner will 
cause the Owner Subsidiary to convey to the Village good and marketable 
title to the SunTrust Property by special warranty deed, free and clear of 
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all encumbrances other than those set forth on Exhibit K.  Village agrees 
that  upon the termination or expiration of the existing lease of the 
SunTrust Property (the “SunTrust Lease”), the SunTrust Property will be 
used for municipal purposes only.  

12.2.   Assignment of SunTrust Property Rents.  If all of the Development 
Approvals have not become final and non-appealable by January 15, 
2020, Owner will cause the Owner Subsidiary to assign to the Village the 
rents due under the SunTrust Lease, with such assignment to become 
effective as of January 15, 2020, and remain in effect until the 
conveyance of the SunTrust Property to the Village. If, however, (i) the 
Development Approvals have not become final and non-appealable by 
January 15, 2023; (ii) Owner provides written notice to the Village that it 
is not going to develop the Project at any time in the future; (iii) Owner 
withdraws any building permit applications submitted for the Project, 
(iv) Owner files an irrevocable waiver of the 2017 and 2018 site plan 
approvals, as amended,   and (v) the Development Agreement is 
terminated by the parties as to any future obligations to be performed, 
then the assignment to the Village of the rents due under the SunTrust 
Lease will terminate, and no conveyance of the SunTrust Property will 
occur.   The assignment of rents due under the SunTrust Lease will be in 
a form reasonably acceptable to the Village Attorney, and will be 
accompanied by an estoppel certificate signed by the tenant of the 
SunTrust Property stating the amount of rents due under the SunTrust 
Lease, the rent payment dates, and whether there are any uncured 
events of default on the part of either the tenant or the landlord under 
the SunTrust Lease.  

12.3 Title Commitment.  If all of the Development Approvals have become 
final and non-appealable by January 15, 2020, then on or before February 
15, 2020,  Owner will provide Village with a title commitment (“Title 
Commitment”) for an owner’s title insurance policy (“Title Policy”) to be 
issued by a title insurance company and title agent designated by Owner 
and acceptable to Village,  insuring the Village’s title to the SunTrust 
Property in the amount of $12,750,000.00.  
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12.4. Due Diligence.  If all of the Development Approvals have become final 
and non-appealable by January 15, 2020, then on or before February 15, 
2020, Owner will provide Village with all of the due diligence materials for 
the SunTrust Property that would be required by a prudent purchaser of 
commercial real estate, including but not limited to, a Phase I 
environmental site assessment (“ESA”) certified to the Village; a Phase II 
ESA if recommended by the Phase I ESA; and a current survey showing all 
improvements certified to the Village.  If the ESA for the SunTrust Property 
shows evidence of any environmental contamination, Owner or the Owner 
Subsidiary will be responsible for the removal of the contamination at its 
sole expense in accordance with applicable Governmental Requirements. 

12.5 Maintenance of SunTrust Property. Prior to any conveyance of the 
SunTrust Property, Owner will enforce the provisions of the SunTrust 
Lease regarding the maintenance of all improvements on the SunTrust 
Property in the condition existing on the Effective Date.   

12.6. SunTrust Lease. Owner will not allow or agree to any modifications of the 
 lease encumbering the SunTrust Property (“SunTrust Lease”) between the 
 Effective Date and the outside date for any conveyance of the SunTrust 
 Property to Village unless such modifications are approved in writing by 
 the Village Manager.   

12.7.  Closing Deliveries. The closing on the conveyance of the SunTrust 
Property will occur within 90 days after the delivery to the Village of the 
Title Commitment and the due diligence materials.  At the closing on the 
conveyance of the SunTrust Property, Owner will cause the Owner 
Subsidiary to do the following: 

12.7.1. Assign to the Village the SunTrust Lease and all rents due under 
the SunTrust Lease;  

12.7.2.   Deliver to Village an estoppel certificate in a form reasonably 
acceptable to the Village,  signed by the tenant under the 
SunTrust Lease. 

12.7.3  Transfer all security deposits under the SunTrust Lease to the 
Village; 

12.7.4 To the extent that there are any service contracts or 
maintenance agreements in effect for the SunTrust Property to 
which the Owner Subsidiary is a party,  Owner will cause the 
Owner Subsidiary to assign to the Village such service contracts 
and maintenance agreements  acceptable to Village (with 
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Owner Subsidiary to terminate or cancel any such contracts or 
agreements not assigned to the Village);  

12.7.5  Deliver to the Village all construction manuals, keys, codes, and 
other documents and information required in connection with 
the use and operation of the SunTrust Property;  

12.7.6  Execute, deliver and record all closing documents required by 
this Agreement and by the Title Commitment; and  

12.7.7  Pay all closing costs in connection with the conveyance of the 
SunTrust Property (other than the Village’s Attorneys’ Fees), 
including the cost of the Title Policy. 

13. Waterfront Park Contribution and Site Plan.  Subsections 13.3 and 13.4 are added to 
Section 13 of the 2017 Agreement, and subsection 13.4 is renumbered as 13.5.  

13.3 Waterfront Park Construction Plans.  Within 30 days after the First Amendment 
Effective Date, the Village will notify the Owner whether the Village wishes to 
have the construction plans for the Waterfront Park (the “Park Construction 
Plans”) prepared by Zyscovich Architects (“Zyscovich”) or by an architect 
selected by Village. If the Village elects to have Zyscovich prepare the Park 
Construction Plans, Owner will immediately contract with Zyscovich Architects 
to prepare the Park Construction Plans, and will cause Zyscovich to complete the 
Park Construction Plans.  Owner will deduct the cost of the Park Construction 
Plans from the Waterfront Park Contribution.   

13.4 Assignment of Park Construction Plans.  Owner shall immediately deliver the 
completed Park Construction Plans to the Village, along with an assignment from 
Owner and Zyscovich of all of their respective rights, title and interest in the Park 
Construction Plans.  The assignment will include a provision granting to the 
Village the right to use the Park Construction Plans in whatever manner the 
Village wishes. 

13.5 Construction of Waterfront Park. Village will be responsible for paying for and 
performing the construction of Waterfront Park.   

14. Parking Surcharge.  Sections 14.1 and 14.2 are amended as follows:   

14.1. Payment of Parking Surcharge to Village.  The Parking Surcharge will be 
implemented within 30 days after the issuance of the TCO for the 96th Street 
Garage. The Village will use the Parking Surcharge funds for parking and 
multimodal mobility initiatives or any other municipal purposes, at the Village’s 
discretion. The Village will at all times have the right to review the Owner’s parking 
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reports to verify the amount of the Parking Surcharge being remitted to the 
Village.  The Parking Surcharge records provided by the Owner will be reviewed 
by an independent auditor and will be handled in a manner similar to the handling 
of Resort Tax payments by the Village. The Parking Surcharge will survive the 
expiration or earlier termination of this Agreement as long as any portion of the 
Shops Property continues to be used for commercial uses.  If the Owner ceases to 
charge customers and public users for parking, the Owner will no longer be 
required to collect the Parking Surcharge or remit Parking Surcharge payments 
to the Village.  If, however, the Owner resumes charging for parking after ceasing 
to charge for parking, the obligation to collect and pay the Parking Surcharge will 
be reinstated.   Prior to the final approval of the First Amendment at a second 
public hearing, Owner and Village will amend the terms of the Agreement 
Regarding Parking Surcharge and Police Fee previously agreed upon by the 
Owner and the Village to incorporate the changes in this First Amendment.  The 
Agreement Regarding Parking Surcharge and Police Fee will be executed by the 
parties and recorded by the Owner within ten days after the Final Approval Date.  

14.2.  Owner Retention of Portion of Parking Surcharge.  Owner may retain up to 50% 
of each quarterly payment of the Parking Surcharge due Village to offset the 
Owner’s cost of constructing the  underground portion of the NVH Garage up to 
a maximum amount of $6 million, after which 100% of the Parking Surcharge will 
be paid to the Village. 

15. Traffic Improvements.  Subsections 15.1 through 15.5 of the 2017 Agreement are 
amended in as follows:  

15.1.  Realignment of Collins Avenue.  As one of the initial elements of the first phase of 
the Project, Owner (with assistance from the Village) will work with FDOT to seek 
approval to reconfigure the southbound lanes on Collins Avenue from Founder’s 
Circle through the 96th Street intersection in order to ensure a continuous and 
uninterrupted flow of traffic. Upon approval by FDOT, Owner will undertake the 
reconfiguration at Owner’s expense and in accordance with FDOT requirements. 

15.2.  Traffic Improvements.  The following Traffic Improvements will be completed prior 
to the issuance of a TCO for the  96th Street Garage: 

15.2.1.   AIA Crosswalk.  Construction and installation of an  enhanced two-
stage pedestrian crosswalk in the 9700 Block of State Road A1A 
(“A1A”), in the location where a crosswalk currently exists.   

15.2.2.  Collins / Harding Signal Removal.  Removal of the existing mid-block 
pedestrian signal on Collins Avenue and Harding Avenue north of 96th 
Street after completion of the two-stage pedestrian crosswalk on A1A. 
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15.2.3.   Loading Area and Service Driveway.  Construction of a new loading area 
and service driveway for the Shops on 96th Street at Byron Avenue to 
handle truck traffic. 

15.3.  15.2.4.  Signalized Driveway at North End of Shops.  Construction of a new 
signalized driveway at the north end of the Shops to handle the traffic 
that currently uses the driveways on Collins Avenue and Harding 
Avenue, in order to eliminate backups from the driveways that 
interfere with traffic flow on Collins Avenue.   

15.2.5. Premium Valet Parking Entry.  Conversion of the existing driveway on 
Collins Avenue and Harding Avenue into an “Entry Only” driveway for 
premium valet parking. 

15.2.6.  Premium Valet Parking Exit.  Conversion of the secondary driveway 
adjacent to the pedestrian crossing signal immediately north of 96th 
Street to an “Exit Only” driveway for premium valet parking. 

15.3.4. 15.2.7.  Retiming of Traffic Signals.  After completion of the new 
driveway at the north end of the Shops and the new service driveway 
on 96th Street, development of new traffic signal coordination plans to 
optimize signal operations, taking into account the improved signal 
spacing and other changes to the street network.  

15.3.    Monitoring and Signal Retiming.  Throughout the development of the Project, 
Owner will monitor traffic changes and  develop and implement interim signal 
retiming plans to address the changes in traffic flow that  may occur. . 

15.4.  Additional Traffic Improvements after Project Completion.  The parties 
acknowledge that the Owner is not required to provide any additional traffic 
mitigation for the Project other than as set forth in the foregoing subsections 
regarding the Traffic Improvements. Owner agrees to fund and implement the 
following additional traffic improvements (“Additional Traffic Improvements”) 
prior to issuance of the Final TCO.  In the event that other Governmental 
Authorities will not approve the Additional Traffic Improvements, the Owner will 
be released from any further responsibility related to the Additional Traffic 
Improvements. 

15.4.1.  Harding Avenue / 96th Street Intersection.  Installation of sensor loops 
and pedestrian pushbuttons to the signals controlling the eastbound 
and westbound traffic.  This improvement will allow signal operation 
to respond more effectively to variations in eastbound traffic. Signal 
time not needed by the east/west traffic on 96th Street can be 
transferred to Harding Avenue to reduce southbound delays and stops. 
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15.4.2.  Collins Avenue / 96th Street Intersection.  Installation of sensor loops 
and pedestrian pushbuttons to the eastbound movement, and if 
possible, provide a connection to the eastbound loops at Harding 
Avenue.   This improvement will allow the intersection to work in 
concert with the signal at the Harding Avenue / 96th Street intersection, 
and to transfer unused green signal time from 96th Street to 
northbound Collins Avenue. 

15.4.3. 96th Street at 500 Block.  Addition of a two-stage pedestrian crossing 
to provide a safer crossing of 96th Street by pedestrians and to reduce 
delays to traffic on 96th Street. 

16. Infrastructure Improvements.  Section 16 of the 2017 Agreement is amended to read as 
follows: 

 
16.  Infrastructure Improvements.  Owner will be responsible for the cost of 

installing, connecting, or relocating and reconnecting, any  and all public and 
private utilities required to facilitate the development of, and meet any capacity 
requirements for, the Project, New Village Hall, and the NVH Garage.  Public and 
private utilities include but are not limited to:  water distribution, wastewater 
removal (sewer), stormwater drainage, electricity, gas, and  
telecommunications (telephone, cable, internet, etc.). 

17. Collins Plaza Public Space. Subsection 17.2  and the first sentence of subsection 17.3 
are amended to read as follows: 

 17.1 Use by Owner.  Upon  issuance of the Final TCO, Owner agrees to use Collins Plaza 
on a periodic basis as determined by Owner for appropriate commercial uses such 
as retail, food, and beverage sales, or for non-commercial uses such as temporary 
artwork installations, farmers markets, or special events, which uses are 
compatible with the operation of the Shops. Owner will have the right to 
terminate its use of Collins Plaza after consultation with the Village if Owner 
reasonably believes its use of Collins Plaza to be unsuccessful.  

17.2. Use of Collins Plaza by Village.  Upon  issuance of the Final TCO, the Village will 
have the right to use all of Collins Plaza (including the parking spaces) up to six 
times per calendar year for special events, at no cost to Village, on dates and at 
times mutually agreed upon by the parties. 

18.  Residential Gate.  The following sentence is added to the end of subsection 18.2: 

  If the Village elects to perform the Gate Work as part of the development of the 
Waterfront Park, the Owner will reimburse the Village for the Village’s cost of the Gate 
Work up to $30,000.00. 
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19. Public Use Areas. The first sentence of subsection 19.3. is amended to read as follows: 

19.3. Easement, Encroachment, and Maintenance Agreement.  Prior to final approval 
of  the First Amendment at a second public hearing, Owner and Village will  review 
and revise, if necessary, the terms of  the previously negotiated agreement 
(“Easement, Encroachment, and Maintenance Agreement”) to be recorded 
within ten days after the Final Approval Date.   

20. Public Safety.  Subsection 20.2 and the first sentence of subsection 20.4 are amended to 
read as follows: 

20.2.  Off-Duty Police Services.  From the date of issuance of the first permit for any 
portion of the Project until issuance of the Final CO, Owner will be required to pay 
to the Village an annual “Off-Duty Police Fee” in an amount equal to the cost of 
4,500 hours of off-duty police service at the rate then being charged by the Village 
for off-duty police service.  The Off-Duty Police Fee will not be more than 10% 
higher than the rate then being charged by the City of Miami Beach. Owner will 
pay the Off-Duty Police Fee in advance in quarterly installments, with the first 
installment due on the first day of the calendar quarter (January, April, July, or 
October) following the date  of issuance of the first permit for any portion of the 
Project.  After completion of the Project, the Off-Duty Police Fee will be reduced 
to the cost of 3,500 hours of off-duty police service.   If the Shops’ operating hours 
change in the future, the number of hours used to calculate the Off-Duty Police 
Fee will be adjusted accordingly. Owner and the Village Manager will mutually 
agree upon an appropriate schedule for the off-duty police officers to be present 
on the Shops Property.  If Owner requests off-duty police officers for Shops events 
or construction during a year, the services requested will be counted as part of the 
4,500 hours (3,500 hours after issuance of the Final CO)  paid for by Owner. The 
Off-Duty Police Fee will not apply to either (i) the police services required under 
Section 20.1, or (ii) off-duty police services requested by tenants of the Shops. The 
Owner’s obligation to pay the Off-Duty Police Fee will survive the expiration or 
termination of this Agreement.  Prior to the final approval of  the First 
Amendment at a second public hearing, Owner and Village will  amend the terms 
of  the Agreement Regarding Parking Surcharge and Police Fee previously agreed 
upon by the Owner and the Village to incorporate the changes regarding the Off-
Duty Police Fee set forth in the First Amendment. The Agreement Regarding 
Parking Surcharge and Police Fee will be executed and recorded by Owner within 
10 days after the Final Approval Date  and will impose on the Shops Property the 
obligation to pay the Off-Duty Police Fee in perpetuity as long as any portion of 
the Shops Property is used for commercial purposes.   
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20.4 LPR Cameras.  Within three Business Days after the Rendition Date, Owner will 
(i) donate to the Village two license plate recognition cameras (“LPR Cameras”) at 
a cost not to exceed $25,000.00, and  (ii) grant to the Village a perpetual easement 
for the installation, maintenance, repair and replacement of the LPR Cameras. 

21.  Building Department Fees and Services.  Section 21 is amended in its entirety as follows:   

 21.  Building Department Fees and Services. 

21.1. Payments in Lieu of Building Permit Fees.  In lieu of paying the Village’s 
standard fees for building permits for the Project, Owner agrees to pay 
Village   the following voluntary contributions (each, a “Voluntary 
Contribution”) ”).  

21.1.1. Payments in Lieu of Permit Fees for First Phase of Project.  For 
all portions of the Project other than the third levels of 
Buildings D, E, F, G and H,   Owner agrees to pay Village a 
Voluntary Contribution in lieu of permit fees in the amount of 
$2.5 million* in five equal installments, according to the 
following schedule: 

 

 

  

21.1.2. Payments in Lieu of Permit Fees for Third Levels of Buildings D and E.  
In lieu of paying the Village’s standard fees for building permits, 
Owner agrees to pay Village a Voluntary Contribution in lieu of permit 
fees for the third levels of Buildings D and E in the amount of 
$150,000.00, with $75,000.00 to be paid upon submittal of the permit 
application, and $75,000.00 to be paid prior to the issuance of a 
building permit.   The Voluntary Contribution in lieu of permit fees for 

First Payment of 
$500,000* 

Due at time of submittal of the first permit 
application for construction. 

Second Payment of 
$500,000* 

Due prior to issuance of the first building 
permit for construction 

Third Payment of 
$500,000* 

Due on one-year anniversary of Second 
Payment. 

Fourth Payment of 
$500,000* 

Due on two-year anniversary of Second 
Payment 

Fifth Payment of 
$500,000* 

Due prior to issuance of Final TCO for  the 
second level of the last of Buildings F, G , 
H and Z. 

*NOTE: All amounts set forth in this table are estimates subject to 
adjustment as set forth in Section 21.1.4 and 21.1.6. 
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the third levels of Buildings D and E will be subject to the “true-up” 
adjustment set forth in Section 21.1.6. 

21.1.3. Payments in Lieu of Permit Fees for Third Levels of Buildings F, G and 
H.  In lieu of paying the Village’s standard fees for building permits, 
Owner agrees to pay Village a voluntary contribution in lieu of permit 
fees for the third levels of Buildings F, G and H in the amount of 
$250,000.00, with $125,000.00 to be paid upon submittal of the 
permit application, and $125,000.00 to be paid prior to the issuance 
of a building permit.   The Voluntary Contribution in lieu of permit 
fees for the third levels of Buildings F, G and H will be subject to the 
“true-up” adjustment set forth in Section 21.1.6. 

21.1.4. Voluntary Contribution Contributions Based on Estimated 
Construction  Costs.  The Voluntary  Contributions and payments set 
forth in  Sections 21.1.1, 21.1.2 and 21.1.3 are estimates only.  Prior to 
the issuance of the  respective building  permits for construction of (i) 
the first two levels of Buildings F, G , H and Z;  (ii) the third levels of 
Buildings D and E; and (iii) the third levels of Buildings F, G and H, 
Owner will provide the Village with a copy of the construction contract  
applicable to each respective phase of construction  or other 
documentation acceptable to Village showing the anticipated cost of 
the respective phase of the Project.  The amounts of the second 
through fifth payments for the first two levels of  Buildings F, G , H and 
Z will be adjusted based on that cost so that the total of the five 
payments equals two percent of the anticipated Project hard costs up 
to the first $1.0 million, and one percent of the anticipated Project hard 
costs after the first $1.0 million. 

21.1.5.  Items not included in Voluntary Contribution.  The calculation of the 
respective Voluntary  Contributions do not include any of the 
following: (i) the value of any permits required for New Village Hall; (ii) 
the value of any permits for work done by tenants of the Shops, which 
must be applied for and paid for by tenants; or (iii) the amount of any 
charges collected by the Village on behalf of other Governmental 
Authorities, which charges must be remitted to Village by Owner.  

21.1.6.  True-up of Voluntary Contributions.  Thirty days prior to the issuance 
of each of the following: (i) the Final TCO for the last of the first two 
levels of Buildings F, G, H and Z; (ii) the TCO for the third levels of 
Buildings D and E, and (iii) the TCO for the third levels of Buildings F, 
G and H,  Owner will provide Village with an updated calculation of the 
actual Project construction cost. Any required adjustment  of the 
Voluntary  Contributions based on the Owner’s actual construction 
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costs will be paid by Owner or refunded by Village, whichever is 
applicable.   

22. Security for Owner’s Obligations.  Subsection 22.1 is amended as follows, a new 
subsection  22.2 is inserted after subsection 22.1, and the remaining subsections in  
Section 22 are renumbered. 

 22.1. Escrow of Deeds and Assignment of Lease.  Prior to the execution of this 
Agreement by the Village, Owner shall deliver to the Village Attorney original 
executed special warranty deeds conveying the Fairfield Property and the 
SunTrust Property to the Village (collectively, the “Deeds”), along with an original 
executed assignment of the SunTrust Lease (the “Lease Assignment”).  The 
Deeds and Lease Assignment must be reasonably satisfactory in form and 
substance to the Village Attorney. The Deeds  and Lease Assignment will be held 
in escrow by the Village Attorney according to the terms of an Escrow Agreement 
to be entered into by Owner, each Owner Subsidiary, Village, and Village Attorney 
prior to the execution of this Agreement by the Village. The terms and conditions 
of the Escrow Agreement must be agreed upon by the parties prior to the 
execution of this Agreement by the Village. 

 
22.2. Escrow of Assignment of Rents.  Prior to the execution of the First Amendment 

by the Village, Owner shall deliver to the Village Attorney an original executed 
assignment of the SunTrust rents to the Village (the “Rent Assignment”).  The 
Rent Assignment must be reasonably satisfactory in form and substance to the 
Village Attorney. The Rent Assignment will be held in escrow by the Village 
Attorney according to the terms of an Escrow Agreement for the Rent 
Assignment to be entered into by Owner; Bal Harbour Shops Tract A, LLC; the 
Village, and Village Attorney prior to the execution of the First Amendment by 
the Village. The terms and conditions of the Escrow Agreement must be agreed 
upon by the parties prior to the execution of the First Amendment by the Village. 

23.  Taxes.  No changes. 

24. Transfer Fee. Subsections 24.2.1,  24.2.2, and 24.2.4 are amended as follows: 

24.2.1.  Prior to Building Permits for 50% of the GFA.  If a Transfer occurs prior 
to the issuance of building permits for 50% of the Expansion GFA,    
excluding the third levels of Buildings D, E, F, G, H and Z, 100% of the 
Transfer Fee will be due and payable to Village on the closing date of the 
Transfer. 

24.2.2 Prior to Building Permits for All of the GFA.  If a Transfer occurs prior to 
the issuance of building permits for 100% of the Expansion GFA, 
excluding the third levels of Buildings D, E, F, G, H and Z, 90% of the 
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Transfer Fee will be due and payable to Village on the closing date of the 
Transfer. 

24.2.5 Prior to Fifth Anniversary of the Final TCO.  If a Transfer occurs prior to 
the fifth anniversary of the Final TCO , 50% of the Transfer Fee will be 
due and payable to Village on the closing date of the Transfer. 

25. “Look Back” Reporting and Mitigation.  Subsection 25.1 is amended as follows, and 
subsections 25.5 and 25.6 are added. 

25.1. First Look Back Reports.  Twelve months after tenant TCOs have been issued for 
75% of the GFA of  the first two levels of  Buildings F, G, H and Z, Owner will pay 
for and provide to the Village reports prepared by consultants approved by the 
Village Manager regarding traffic, parking, acoustical matters, loading docks, and 
public safety at the Project (collectively, “First Look Back Reports”). 

25.5 Third Look Back Report.  In the event that the third levels of Buildings F, G and H 
are converted from parking area to retail space, then 12 months after tenant TCOs 
are issued for 75% of the GFA for the third levels of Buildings F, G and H, Owner 
will pay for and provide a parking report and an ingress/egress analysis, including 
an intersection queuing analysis for any vehicular entrance to the Project 
(collectively, the “Third Look Back Reports”). 

25.6 Third Look Back Mitigation Required.  If any of the Third Look Back Reports 
objectively demonstrate that Owner has not properly mitigated the impacts to 
parking,  ingress or egress,  or queuing at intersections caused solely by the 
Project, Owner will provide additional mitigation (“Third Look Back Mitigation”) 
in accordance with the recommendations of Owner’s consultants for the Project, 
and as approved by Village.  Owner will provide Village with a proposal for the 
Third Look Back Mitigation within 30 days after issuance of the Third Look Back 
Reports.  Upon Village’s review and acceptance of the proposal, Village and Owner 
will enter into an amendment to the Agreement setting forth the terms and 
conditions for the performance of the Third Look Back Mitigation by Owner. One 
year following the completion of the Third Look Back Mitigation, Owner will 
provide one or more reports to the Village demonstrating that the Third Look Back 
Mitigation has resolved any of the items identified by the Third Look Back Reports.  

26.  Indemnifications.  No changes. 

27. Insurance.  No changes. 

28.  Default, Opportunity to Cure, and Remedies.  No changes. 

29. Notices.  The address for Katz Barron in subsection 29.1 is changed as follows:  
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Katz Barron 
2699 South Bayshore Drive, Seventh Floor 
Miami, Florida 33133 
901 Ponce de Leon Boulevard, Tenth Floor 
Coral Gables, Florida  33134 
Attention: Howard L. Friedberg and Michael D. Katz 
Telephone: 305 856 2444 
Facsimile:  305 285 9227 
Email: hlf@katzbarron.com and mdk@katzbarron.com  

 

30. Multiple Ownership of Shops Property.  No changes. 

31. Term of Agreement.  No changes. 

32.  Enforcement of Agreement.  No changes. 

33. Authorization to Withhold Permits and Inspections.  No changes. 

34. Development Rights.  No changes. 

35. Miscellaneous Provisions.  Subsection 35.6 is amended as follows: 

35.6 Conditions of Resolutions and Site  Plans. The conditions set forth in Village 
Resolution No. 2017-1077; a copy of which is attached as Exhibit H, the Major Site 
Plan attached as Exhibit I;  Village Resolution No. 2018-_____attached as Exhibit 
O; and the 2018 Site Plan attached as Exhibit P are hereby incorporated into and 
made a part of this Agreement. 

36. Waiver of Jury Trial.  No changes. 

 

[SIGNATURE BLOCKS ON FOLLOWING PAGES] 
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IN WITNESS WHEREOF, Owner and Village have executed this Agreement on the dates set 
forth below their respective signatures 

 

 

Witnesses: 

Signature___________________________ 

Print name:_________________________ 

Signature:__________________________ 

Print name:_________________________ 

OWNER: 

BAL HARBOUR SHOPS, LLLP, a Florida limited 
liability limited partnership 

By:_______________________________________ 
      Matthew Whitman Lazenby, General Partner 
 
Date:___________________________________ 

 

STATE OF FLORIDA 
COUNTY OF MIAMI-DADE  

The foregoing instrument was acknowledged before me on ______________, 2018, by 
Matthew Whitman Lazenby, as the General Partner of Bal Harbour Shops, LLLP, a Florida limited 
liability limited partnership, on behalf of the limited liability limited partnership, who is [  ] 
personally known to me or [  ] has produced a valid driver's license as identification. 

    

 

NOTARY SEAL 

 
_____________________________________ 

Notary Public, State of Florida 
 

Print name:___________________________ 

My commission expires: _________________ 

 

 

[VILLAGE SIGNATURES ON FOLLOWING PAGE]  
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Witnesses: 

Signature:  _________________________ 
 
Print name: _________________________ 
 
Signature: __________________________ 
 
Print name: _________________________ 

 

     

 

VILLAGE:  

BAL HARBOUR VILLAGE 

By: ______________________________          
Jorge M. Gonzalez, Village Manager 

Date:_______________________________ 

 

ATTEST: 

 __________________________________  
Dwight Danie, Village Clerk 

  

APPROVED AS TO LEGAL FORM AND SUFFICIENCY 
FOR THE USE AND RELIANCE OF THE VILLAGE ONLY 
 
By: Weiss Serota Helfman Cole & Bierman, P.L., Village Attorney 

_________________________________________________ 

 

STATE OF FLORIDA 
COUNTY OF MIAMI-DADE  

The foregoing instrument was acknowledged before me on _______________, 2018, by 
Jorge M. Gonzalez, as Village Manager of Bal Harbour Village, a Florida municipal corporation, on 
behalf of the Village.  He  is personally known to me. 

    

NOTARY SEAL 

 
_____________________________________ 

Notary Public, State of Florida 
Print name: ___________________________ 

My commission expires: _________________ 
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This instrument prepared by:
Gail D. Serota, Esq.
Weiss Serota Helfman Cole & Bierman, P.L.
2525 Ponce de Leon Boulevard, Suite 700
Coral Gables, Florida 33134

Folio Numbers:
12-2226-006-0020
12-2226-006-0060
12-2226-006-0061
12-2226-006-0070
12-2226-002-2343
12-2226-002-1440
12-2226-032-0010

AMENDED DEVELOPMENT AGREEMENT

between

BAL HARBOUR SHOPS, LLLP, a Florida limited liability limited partnership

and

BAL HARBOUR VILLAGE, a Florida municipal corporation

dated July____, 2017
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AMENDED DEVELOPMENT AGREEMENT

NOTE: This document is solely for purposes of reviewing the proposed changes in the context
of the entire Agreement.  The changes will be incorporated in a separate document to be
entitled “First Amendment to Development Agreement.”

This Development Agreement (“Agreement”) dated ________________________, is
between BAL HARBOUR SHOPS, LLLP, a Florida limited liability limited partnership (“Owner”)
and BAL HARBOUR VILLAGE, a Florida municipal corporation (“Village”).

RECITALS:

Owner is the owner of the real property located in Bal Harbour Village, Miami-Dade
County, Florida, and more particularly described in Exhibit A to this Agreement (“Existing Shops
Property”). The Existing Shops Property is improved with a high-end shopping center known as
Bal Harbour Shops (“Shops”).

Owner is also the owner of the real property located in Bal Harbour Village, Miami-Dade
County, Florida, which was formerly the site of the Church by the Sea, and which is more
particularly described in Exhibit B to  this  Agreement  (“Church Site”). Owner wishes to
incorporate the Church Site as part of the Shops.

BHS-FM, LLC, a Florida limited liability company owned and controlled by Owner, is the
owner of the real property located in Bal Harbour Village, Miami Dade County, Florida, and more
particularly described in Exhibit C to this Agreement (“Fairfield Property”). The Fairfield Property
is a vacant, unimproved parcel.

Bal Harbour Shops Tract A, LLC, a Florida limited liability company owned and controlled
by Owner, is the owner of the real property located in Bal Harbour Village, Miami Dade County,
Florida, and more particularly described in Exhibit D to this Agreement (“SunTrust Property”).
The SunTrust Property is improved with an office building.

BHS-FM, LLC and Bal Harbour Shops Tract A, LLC are each an “Owner Subsidiary.”

The Existing Shops Property and the Church Site, are collectively the “Shops Property.”

Owner has submitted a major site plan application to the Village for approval to expand
the Shops in accordance with Section 21 of the Village’s Code of Ordinances (“Village Code”). The
proposed expansion of the Shops, including modifications to the existing Shops facilities, is
referred to as the “Project.”

Pursuant to Section 21-322 of the Village Code, Village requires Owner to enter into this
Agreement in order to mitigate any potential impacts that the proposed Project may have on the
Village.
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This Agreement is a Development Agreement pursuant to the “Florida Local Government
Development Agreement Act,” Florida Statutes Sections 163.3220-163.3243.

In consideration of the premises and the mutual covenants herein contained, and for
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, Village and Owner hereby mutually covenant and agree as follows:

AGREEMENT:

1. Recitals.  The recitals set forth above are true and correct and are hereby made a part of
this Agreement.

2. Exhibits.  The following exhibits (each, an “Exhibit”) are attached to and made a part of
this Agreement:

2.1. Exhibit A – Legal Description of Existing Shops Property

2.2. Exhibit B – Legal Description of Church Site

2.3. Exhibit C – Legal Description of Fairfield Property

2.4. Exhibit D – Legal Description of SunTrust Property

2.5. Revised Exhibit E – Sketch Showing Locations of Buildings

2.6. Exhibit F –  Value of Owner Contributions

2.7. Exhibit G – Second Modification of Police Department Lease

2.8. Exhibit H – Bal Harbour Village Resolution No. 2017-1077

2.9. Exhibit I –  Major Site Plan approved by Bal Harbour Village Resolution No. 2017-
1077

2.10. Exhibit J – Fairfield Property Title Exceptions

2.11. Exhibit K – SunTrust Property Title Exceptions

2.12. Exhibit L – Public Use Areas

2.13. Exhibit M – Project Encroachments

2.14. Exhibit N – Grant of Park Drive Utility Easement

2.15. Revised Exhibit E – Revised Sketch Showing Locations of Buildings, replaces
Exhibit L to the 2017 Agreement.

2.16. Revised  Exhibit  L  –  Revised  Public  Use  Areas,  replaces  Exhibit  L  to  the  2017
Agreement.

2.17. Revised Exhibit M – Revised Project Encroachments, replaces Exhibit M to the
2017 Agreement.
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2.18. Exhibit O – Bal Harbour Village Resolution No. 2018-______.2018 Site Plan
Amendment approved by Bal Harbour Village Resolution No. 2018-_____.

2.19. Exhibit P - 2018 Site Plan Amendment approved by Bal Harbour Village
Resolution No. 2018-

3. Defined Terms.  Terms used in this Agreement are defined in the section or subsection
where the term first appears.   The following defined terms are used throughout this
Agreement.

3.1. Attorneys’ Fees.  All reasonable attorneys’ fees, expenses, and costs incurred by
a party in connection with any matter arising under this Agreement, including,
without limitation, paralegal fees, in-house attorneys’ fees, and all fees, taxes,
costs and expenses incident to trial, appellate, bankruptcy and post-judgment
proceedings.

3.2. Building Department.  The Bal Harbour Village Building Department.

3.3. Business Day.  Any day that Bal Harbour Village Hall is open for business.

3.4. CO.  A certificate of occupancy issued or to be issued by the Village.

3.5. Development Approvals. The Development Approvals referenced in Section 7 of
this Agreement.

3.6. Effective Date.  The date this Agreement has been signed by Owner and Village.

3.7. Expansion GFA. The GFA being added to the Shops.

3.8. FDOT. The Florida Department of Transportation.

3.9. Final Approval Date.  The date upon which all of the Development Approvals
become final and non-appealable.

3.10. Final CO.  The  date  upon  which  the  CO  is  issued  for  the  last building permit
outstanding for the Projectfirst two floors of buildings F, G, H, and Z as shown on
Exhibit E.

3.11. Final TCO.  The date upon which the TCO is issued for the first two floors of  the
last of buildings F,G, H and Z asto be constructed (these buildings are shown on
Exhibit E.).

3.12. Force Majeure.  Any strike, lockout, act of God, inability to obtain labor or
materials due to governmental restrictions, riot, war, act of terrorism, hurricane,
flood, declaration of a state of emergency under Florida Statute Section 252.363
affecting the geographic area of Bal Harbour,  or similar cause beyond the
reasonable control of a party.

3.13. Governmental Approval.  Any license, permit, certificate, consent, authorization,
or other approval issued by a Governmental Authority, including any Development
Approval.
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3.14. Governmental Authority.   Any  federal,  state,  county,  municipal  or  other
governmental department, entity, authority, commission board, bureau, court,
agency, or any instrumentality of any of them.

3.15. Governmental Requirement.  Any law, enactment, statute, code, ordinance, rule,
regulation, judgment, decree, writ, injunction, order, permit, certificate, license,
authorization, agreement, or other direction or requirement of any Governmental
Authority now existing or hereafter enacted, adopted, promulgated, entered, or
issued.

3.16. Gross Floor Area (GFA).  Gross Floor Area, as defined in the Bal Harbour Zoning
Code.

3.17. Public Records.  The Public Records of Miami-Dade County, Florida.

3.18. Reasonable.  With respect to conduct under this agreement, the efforts that a
reasonable person in the position of the applicable party would use to engage in
that conduct effectively.

3.19. Substantial Completion.  Completion (of construction or of any other task)
sufficient to achieve the essential purpose of the task.

3.20. Substantial Compliance.  Compliance with the substantial or essential
requirements of something (such as a statute or contract) that satisfies its purpose
or objective even though its formal requirements are not fully met.

3.21. TCO. A temporary certificate of occupancy issued or to be issued by the Village.

3.22. Village Manager.  The Village Manager of Bal Harbour or his or her duly authorized
designee.

3.23. 2017 Agreement. The Development Agreement between the Owner and the
Village dated July 27, 2017, approved by Resolution R2017-1076,  and recorded
on July 28, 2018,  in Official Records Book 30632, at Page 3661, of the Public
Records.

3.24. First Amendment.  The First Amendment to the Original Development
Agreement.

3.25. First Amendment Effective Date. The date the First Amendment has been signed
by Owner and Village

3.26. Agreement.  The Original Agreement as amended by the First Amendment.

3.27. _________ Site Plan Amendment.  Collectively, amendments to the Major Site
Plan approved by the Village in Resolution 2017-1077.

3.28. 2018 Text Amendments.  Collectively, the amendments to (i) Article V Off-Street
Parking Facilities of Chapter 21 Zoning, and (ii) Section 21-320(a) of Division 11 “B”
Business District of Chapter 21 Zoning, in the Village Code of Ordinances.
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3.29. New Village Hall. The Village municipal center to be constructed by Owner in
accordance with the Agreement.

3.30. NVH Garage.  The parking garage for New Village Hall to be constructed by Owner
in accordance with the Agreement.

3.31. Rendition Date.  The date upon which all of the following have occurred: (i) the
Village Council has adopted the Minor Site Plan Amendment, the 2018 Text
Amendments, and the First Amendment; (ii) the ordinances adopting the Text
Amendments and the resolutions adopting the Minor Site Plan Amendment and
the First Amendment have been duly signed and attested; (iii) the First
Amendment and any exhibits to the First Amendment requiring signature have
been duly signed by the respective parties; and (iv) the Village Clerk has filed the
aforementioned ordinances and resolutions  in the public records of the Village.

3.32. 96th Street Garage.  The new parking garage to be constructed by Owner on the
96th Street side of the Project.

4. Owner’s Representation.  Owner hereby represents that it is the sole owner and holder
of  fee  simple  title  to  all  parcels  of  land  that  are  the  subject  of  the  major  site  plan
application submitted by Owner to the Village for approval to expand the Shops in
accordance with Section 21 of the Village’s Code of Ordinances.  There is no other
property owner or other party (including mortgagees, lienors, or tenants) whose joinder
or consent to the site plan application or to this Agreement is legally required.

5. Description of the Project.  The Project includes the following components:

5.1. Shops Expansion.  Expansion and enhancement of the Shops with the addition of
up to 350,000 square feet of GFA, so that the Shops will include a total of up to
860,000 square feet of GFA.  The expansion may include an expanded Neiman
Marcus, a new Barney’s, additional in-line boutique retail space, additional
restaurants, and additional parking.  The Project includes the incorporation of the
Church Site into the Shops, and will result in a floor area ratio not to exceed 1.22.
Building heights will be in accordance with the zoning of the Bal Harbour B
Business District.

5.2. Traffic Improvements.  New access points to the Shops from Collins Avenue and
improved circulation on Collins Avenue and 96th Street; traffic and roadway
improvements to both Collins Avenue and 96th Street; and improvements to the
public rights-of-way around the Shops, including the sidewalks, landscaping and
other associated improvements.

5.3. Parking Improvements.  The Project will include a minimum of 2,400 permanent
parking spaces above and below grade in order to achieve a final parking ratio of
not less than 3.1.8 permanent spaces per 1,000 square feet of 90% of the GFA,
and a flex parking ratio of not less than 2.3 spaces per 1,000 square feet of 90% of
the GFA, and no less than 385 additional flex parking spaces.
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5.4. Phased Development.  The development of the Project may occur in phases.

6. Summary of Owner Contributions.  Owner agrees to make the following contributions
(collectively, “Contributions”) to the Village.  The value of these Contributions is set forth
in Exhibit F.  Each of these Contributions is addressed in detail in other sections of this
Agreement.

6.1. New Village Hall.  Construction and delivery to the Village of a new municipal
center (“New Village Hall”) on the Fairfield Property.

6.2. New Village Hall Parking Garage.  Construction and delivery to the Village of an
underground parking structure to be located under portions of one or more of the
following: (i) the Fairfield Property, (ii) the Shops Property, and  (iii) Bal Cross Drive
(“NVH Garage”).

6.3. Conveyance of SunTrust Property.   Conveyance  to  the  Village  of  the  SunTrust
Property, including assignment to the Village of all leases of the SunTrust Parcel.

6.4. Infrastructure and Beautification Improvements.  Construction and installation
of infrastructure and beautification improvements on public property and on
portions of the Shops property adjacent to public property at a cost of
approximately $9.375 million, as shown on the Bal Harbour Shops Enhancement
Plans prepared by Zyscovich Architects, Project No. 1120BHSE, dated January 9,
2017, updated ____________________, as same may be amended during the
Village approval process.

6.5. Waterfront Park.  Contribution to the Village of (i) the sum of $3.5 million to be
used by the Village for construction of a waterfront park on property owned by
the Village (“Waterfront Park”), and (ii) preparation and delivery to the Village of
a site plan for the Waterfront Park.

6.6. Art in Public Places Contribution.  A contribution of $1 million to the Village to be
used for the installation of art in public places.

6.7. Modification of Police Department Lease in Bal Harbour Shops.  Within three
Business Days after the Final ApprovalRendition Date, Owner and the Village will
execute and deliver a Second Modification of Police Department Lease in the form
attached as Exhibit G.  The Second Modification provides for an extension of the
existing lease of space in the Shops to the Village Police Department at no cost to
Village for rent, CAM, or any other charges, until  90 days after conveyance of the
New Village Hall to the Village. The existing lease, as amended to date, will remain
in effect until the earlier of the Rendition Date or March 31, 2028.

7. Development Approvals.  The development of the Project will require the following
reviews and approvals (collectively, “Development Approvals”).   The date upon which
the last of the Development Approvals become final and non-appealable will be referred
to as the “Final Approval Date.”
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7.1. ARB Review.  Advisory review by the Village’s Architectural Review Board of
Owner’s major site plan application for the Project in accordance with Section 21-
322(d) of the Village Code.

7.2. Comprehensive Plan Amendment for Church Site.  A small scale map amendment
to the Village’s comprehensive plan in connection with the change in use of the
Church Site.

7.3. LPA Recommendation.  Recommendation by the Local Planning Agency (“LPA”)
on the comprehensive plan amendments and the text amendments.

7.4. Major Site Plan Approval.  Approval of the major site plan and the related
Development Agreement for the Shops Expansion.

7.5. Text Amendments.  Approval by the Village Council of the text amendments to
the Village Code to allow for the development of the Project.

7.6. 2017 Minor Modifications to Site Plan.  Letter _________

7.7. ARB Review of 2018 Site Plan Application.  Advisory review by the Village’s
Architectural Review Board of Owner’s minor site plan application for the Project
in accordance with Section 21-322(d) of the Village Code

7.8. 2018 Site Plan Approval.  Approval of the Minor Site Plan Amendment and the
related First Amendment to the Original Agreement.

7.9. 2018 Text Amendments.  Approval of the 2018 Text Amendments in connection
with the 2018 Site Plan Approval.

8. Comprehensive Plan Amendments Based on the Evaluation and Appraisal Report.  The
parties acknowledge that the Village will be required to adopt amendments to its
Comprehensive Plan based on its Evaluation and Appraisal Report (“EAR”), and file those
EAR-based amendments with the Florida Department of Economic Opportunity prior to
issuance of any building permits for the Project.  The Village agrees to schedule the EAR-
based amendments for a hearing within a reasonable period of time following the
adoption of the Development Approvals.  The parties are not aware of any impediments
to  the  adoption  of  the  amendments  to  the  Village’s  Comprehensive  Plan  within  a
reasonable period of time. The parties do not consider site preparation and construction
of a boundary wall on the Existing Shops Property consistent with the Village Code and
existing Comprehensive Plan to be affected by this paragraph.

9. New Village Hall.  Owner agrees to cause (i) the design and construction of New Village
Hall and NVH Garage on the Fairfield Property, and (ii) the conveyance of the Fairfield
Property and the,  New Village Hall, and the NVH Garage to the Village as expeditiously as
possible in accordance with the following terms and conditions:

9.1. New Village Hall Timeline.

9.1.1. Preliminary Design. Upon issuance of a building permit for the final
building of the Project to be permitted, Owner will send notice to The
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Village that Village has 24will have six months from the Final Approval
Date (the “NVH Design Period”) to deliver construction to the Owner
design plans and renderings for New Village Hall  and the NVH Garage
(the design plans and renderings for New Village Hall. and the NVH
Garage are collectively the “NVH Design Plans”).  The Village willmay
work with either Zyscovich Architects, which is the Owner’s architect,
or with an architect selected by Village and to be paid for by Owner, to
develop design and construction plans within the 24-month period.
After issuance of the building permit for the final building of the
Project, Owner will provide to the NVH Design Plans during the NVH
Design Period.  Whether the Village oneworks with Zyscovich or more
setsanother architect, the cost of renderingsthe NVH Design Plans will
be paid for the proposed design and appearanceby Owner.   Within
three months after the end of the  NVH Design Period, theNew Village
Hall. The Village will  hold up to five public  meetings to review and
discuss the proposed designNVH Design Plans, and appearance of New
Village Hall.  Thethe Village Council will review and approve the
preliminary design of New Village HallNVH Design Plans in its
proprietary capacity prior to the processing of the design plans in
accordance with the .  The Village’s standard regulatory process. failure
to  complete  either  (i)  the  NVH  Design  Plans  during  the  NVH  Design
Period, or (ii) Village Council review and approval of the NVH Design
Plans, within three months after the NVH Design Period, will not be a
default under this Agreement.  Instead, any of the remaining deadlines
for  the  construction  and  completion  of  New  Village  Hall  will  be
extended  for  the  same  period  of  time  as  any  extension  of  the  NVH
Design  Period  and/or  the  review  and  approval  period  for  Village
Council approval of the NVH Design Plans.

9.1.2. Construction Plans.   Once  the design of New Village Hall hasNVH
Design Plans have been approved by the Village Council in its
proprietary capacity, and through the Village’s regulatory process,
Owner will have  a  period  of  18  months  to prepare the construction
plans and specifications for the approved design (collectively, the
“NVH Construction Plans”) and submit them to the Village Manager
for preliminary review and approval. The Village Manager will provide
comments to the NVH Construction Plans within 10 Business Days after
receipt of the New Village Hall plans.NVH Construction Plans. Owner
will revise the plans and specificationsNVH Construction Plans to
address the Village Manager’s comments. Thereafter, Owner will
comply with the Village’s standard regulatory process for approval of
the construction plans and specificationsNVH Construction Plans.
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9.1.3. Design and Construction Standards.  Owner will design and construct
New Village Hall as a sustainable building meeting the standards of the
Florida Green Building Council or similar standards.  New Village Hall
must be rated to withstand a Category 5 hurricane, and must be
designed, planned and constructed as Class A office space.

9.1.4. Preliminary Prep Work.   Owner  will  make  a  reasonable  effort  to
prepare the underground portions of the New Village Hall site and the
NVH Garage site for construction at the same time that the Owner
prepares the underground portion of the Shop’s proposed north
parking garage shown on Exhibit E.

9.1.5.9.1.4. Use of Fairfield Property for Staging.  Owner may use the Fairfield
Property  for  the  staging  of  Project  construction  prior  to  the
commencement of construction of New Village Hall.

9.1.6.9.1.5. Commencement of Construction. If the Village timely approves
the design of New Village Hall and issues the building permit for New
Village Hall, the Owner will commence construction of New Village Hall
upon the and  the  NVH  Garage  (i)  after  Village  approval  of  the  NVH
Construction Plans and issuance of tenant TCOs for 85% of the square
footage available for lease in buildings F, G, H and Z (as shown on
Exhibit E),  but  no  later  than  eight  yearsa building permit for New
Village Hall; and (ii) within 120 days after issuance by the Village of a
certificate of the first building permit for any portioncompletion for the
demolition of the Project.Owner’s existing parking garage, but no later
than 30 months after commencement of construction by Owner of the
96th Street Garage.  The date that construction of New Village Hall or
the NVH Garage commences will be the “NVH Commencement Date.”

9.1.7.9.1.6. Duration of Construction. Owner will complete construction of
New Village Hall and the NVH Garage no later than 30 months after the
NVH Commencement Date, subject to extension due to Village change
orders as described in Section 9.6.2.    If, however, the design of New
Village Hall or the NVH Garage causes the estimated construction time
to be longer than 30 months, as determined by the average timeframe
of construction bids received by Owner, then the parties will
reasonably determine whether to extend the construction time period,
or modify the design of New Village Hall and/ or the NVH Garage, or
both.   Owner  acknowledges  that  the  timely  commencement  and
completion of New Village Hall and the NVH Garage is of the utmost
importance to the Village, and is a significant inducement for the
Village to enter into this Agreement.

9.1.8.9.1.7. Failure to Timely Complete New Village Hall. If Owner has not
obtained a TCO for New Village Hall within 30 months after the NVH
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Commencement Date, the Village may, at its option, make a claim
under the payment and performance bond for the construction of New
Village Hall, provided that the Village first sends Owner written notice
that Village intends to make a claim under the payment and
performance bond if the TCO has not been obtained within 90 days
Owner’s receipt of the notice.  In addition, if the TCO for New Village
Hall is not issued within 30 months of the NVH Commencement Date,
Owner shall assign to Village the liquidated damages set forth in the
construction contract for New Village Hall, as required in Section 9.3.

9.2. Cost of New Village Hall.  Owner will be responsible for all costs and expenses for
the design and construction of New Village Hall, up to the “Owner’s NVH Cost”
defined below.

9.2.1. Owner’s New Village Hall Cost.  Owner and Village agreed in February
2016 that  the cost  of  New Village Hall  would be $9.6 million.   The $9.6
million cost was based on a construction cost of $281.00 per square foot,
and a building square footage of 34,164. Because the timing for the
construction of New Village Hall has changed, Owner and Village agree that
the cost of New Village Hall will be the 2016 estimated cost of $9.6 million,
as increased (but not decreased) by the percentage change in RS Means
Building Construction Cost Data for Commercial Office New Construction
in Miami as shown on the RS Means website between the first quarter of
2016 and the most current quarter information available at the time
Owner submits the construction plans for NewNVH Construction Plans to
the Village Hallfor issuance of a building permit (“RS Means Percentage
Increase”).   The  estimated  $9.6  million  cost  of  New  Village  Hall,  as
increased by the RS Means Percentage Increase, is the “Owner’s NVH
Cost.”    The 2016 per square foot cost and square footage of New Village
Hall contained in this paragraph are included only to show how the $9.6
million 2016 cost was calculated and are not to be used in determining
either the cost per square foot cost or square footage of New Village Hall
at the time the increase to the $9.6 million dollar 2016 cost of New Village
Hall is calculated.  If RS Means no longer provides the information
necessary to calculate the increased cost of New Village Hall at the time
the building permit for the final building of the Project is issuedNVH
Construction Plans are submitted to the Village for permitting, Village and
Owner shall jointly agree upon an alternative index.

9.2.2. Items Included in Owner’s NVH Cost.  The Owner’s NVH Cost will include
the following hard and soft costs only: architect and engineering fees
incurred after the Final Approval Date; mobilization costs; construction
costs; furniture, fixtures and equipment costs; landscaping and site
improvement costs; and the cost of the Village Representative (defined
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below).  Owner will keep the Village informed of any changes in the cost
of New Village Hall.

9.2.3. Items Not Included in Owner’s New Village Hall Cost.  The Owner’s NVH
Cost will not include any application fees, permitting fees, legal fees,
accounting fees, financing fees, overhead or any other fees or charges. The
Owner’s NVH Cost will not include the costs of constructing the sidewalks
abutting New Village Hall.  However, the Owner will be responsible for
paying the cost of such sidewalks as part of the Revised Public Use Areas
shown on Exhibit L. The Village will be responsible for the application and
permitting fees for New Village Hall.

9.2.4. Finalization of New Village Hall Cost.  If at the time Owner is ready to sign
a construction contract with a general contractor (“NVH Contractor”)  for
New Village Hall and the NVH Garage (“NVH Construction Contract”), the
actual cost of New Village Hall is higher than the Owner’s NVH Cost, Owner
will cause the NVH Contractor to propose value engineering alternatives
to lower the cost of New Village Hall to the Owner’s NVH Cost.  If the Village
Manager does not wish to accept the value engineering alternatives
proposed by the NVH Contractor, the Village Manager will have a period
of  60 days after receipt of the value engineering alternatives to schedule
a Village Council meeting for adoption of a resolution whereby the Village
either agrees to pay the excess cost of New Village Hall or authorizes
changes to the New Village Hall construction plans to  reduce the cost of
New Village Hall to Owner’s NVH Cost.

9.2.5. NVH Cost and Construction Information.  During the period of
construction of New Village Hall, Owner will keep the Village Manager
informed of all construction and cost-related issues.  Owner will promptly
provide Village with copies of all requisitions, change orders, and any other
documentation affecting the cost of New Village Hall.

9.2.6. Reduction in New Village Hall Cost.  If the construction of New Village Hall
costs less than Owner’s NVH Cost, Owner will pay the excess funds (i.e.,
the difference between the Owner’s NVH Cost and the actual construction
cost of New Village Hall) to the Village at the time of the transfer of New
Village Hall to the Village. Village may use the excess funds for any purpose
desired by the Village.

9.3. Construction Contract for New Village Hall. and the NVH Garage.  Prior  to
issuance of a building permit for the construction of New Village Hall and/or the
NVH Garage, Owner will submit to the Village Manager for the Village Manager’s
review and approval a copy of the NVH Construction Contract.  The Village
Manager will not unreasonably withhold or delay his approval of the NVH
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Construction Contract as long as it provides for the construction of New Village
Hall as a Class A office building; provides appropriate assignable construction
warranties; provides for the assignment of delay damages to the Village;  and
establishes construction standards, guidelines, and procedures appropriate for
the construction of a public building abutting a major public right-of-way. The
Village Manager will review and either approve or request changes to the NVH
Construction Contract within 10 Business Days after receipt.  Owner shall
cooperate with the Village Manager in order to address any reasonable changes
to the NVH Construction Contract requested by the Village Manager.

9.4. Construction of Improvements.  Owner will ensure that the construction of New
Village Hall and the NVH Garage is performed in a good and workmanlike manner,
in accordance with all Governmental Requirements and the NVH Construction
Contract.

9.5. Village Representative.  The Village will designate a representative for the
construction of New Village Hall and the NVH Garage (“Village Representative”),
who may, during normal business hours, visit, inspect, and appraise the
construction of New Village Hall, the NVH Garage, and any materials, contracts,
records, plans, specifications and shop drawings relating to New Village Hall or the
NVH Garage, whether kept at Owner’s offices or at the construction site or
elsewhere.  Owner agrees to notify the Village Representative of meetings among
Owner, Owner’s representative, the general contractor, any subcontractors, or
any subset of this group, and the Village Representative will be entitled to attend
such meetings.  Owner agrees to cooperate with the Village Representative, and
to make available to the Village Representative, upon request by the Village, daily
log sheets covering the period since the immediately preceding inspection
showing the date, weather, subcontractors on the job, number of workers and
status of construction.

9.6. Change Orders.

9.6.1. Village-initiated Change Orders.   Village  will  have  the  right  to  request
changes to the design or construction of New Village Hall and the NVH
Garage by submitting a change order to Owner.  All change orders must be
in writing.  Owner will submit Village’s change order to the NVH Contractor
to obtain a cost for the change order and the amount of additional
construction time, if any, required as a result of the change order. Owner
will notify Village of the cost and additional time required to implement
the change order.  If Village elects to proceed with the change order, (i)
Village will be responsible for the additional cost resulting from the change
order to the extent that it increases the cost of New Village Hall to more
than the Owner’s NVH Cost, and (ii) the deadline for the completion of
New Village Hall mayand  the  NVH  Garage  will be extended by the
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additional time required to implement the change order, if agreed to by
the parties.

9.6.2. Owner-initiated Change Orders.  The Village Manager’s written approval
will be required for any change order other than those requested or
initiated by the Village. Village Manager’s approval of Owner’s change
orders will not be unreasonably withheld or delayed, but such change
orders  shall  not  increase  the  cost  of  New  Village  Hall  to  the  Village  or
extend the time for completion of New Village Hall or the NVH Garage.

9.7. Resolution of New Village Hall and NVH Garage Design and Construction
Disputes.

9.7.1. Negotiation.  In the event of any dispute, claim, question, or disagreement
arising from or relating to the design and/or construction of New Village
Hall and/or the NVH Garage, the parties will use their best efforts to settle
the dispute, claim, question, or disagreement. To this effect, Owner and
Village agree to consult and negotiate with each other in good faith and,
recognizing their mutual interests, attempt to reach a just and equitable
solution satisfactory to both parties.

9.7.2. Mediation.   If  the  parties  are  unable  to  negotiate  a  resolution  of  their
dispute within a period of five Business Days, then, upon notice by either
party  to  the  other,  the  parties  agree  to  try  in  good  faith  to  settle  the
dispute through an expedited mediation process administered by a
mediator agreed upon by both parties before resorting to litigation. If a
party fails to respond to a written request for mediation within three
Business Days after service or fails to participate in any scheduled
mediation conference, that party shall be deemed to have waived its right
to mediate the issues in dispute.

9.7.3. Litigation.  If the mediation does not result in settlement of the dispute
within five Business Days after the initial mediation conference, or if a
party  has  waived  its  right  to  mediate  any  issues  in  dispute,  then  any
unresolved controversy or claim arising out of or relating to the design
and/or construction of New Village Hall, or this contract shall be settled
through court proceedings.

9.7.4. Time is of the Essence.  Village and Owner agree that time is of the essence
for all decisions regarding the design and construction of New Village Hall.
and the NVH Garage.  The parties agree to avoid costly and unnecessary
delays related to any dispute, and agree that any dispute resolution
process regarding New Village Hall will be conducted on an expedited
basis.
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10. New Village Hall Garage.

10.1. Timing of New Village Hall Garage.  Owner will construct the NVH Garage at the
same time as it constructs New Village Hall.  Owner acknowledges that the timely
commencement and completion of the NVH Garage at the same as New Village
Hall is constructed and completed  is of the utmost importance to the Village, and
is a significant inducement for the Village to enter into this Agreement.

10.2. NVH Garage Cost.  Owner will be responsible for all of the costs and expenses for
the design and construction of the NVH Garage.  The NVH Garage will consist of
approximately 40,000 square feet of underground parking, containing a minimum
of 85 spaces.  Owner anticipates that the cost of the NVH Garage will be $6 million;
however, Owner will be responsible for all costs of constructing the NVH Garage
other than those resulting from change orders requested by the Village.

10.3. Cost Savings on NVH Garage.   If Owner is able to complete construction of the
NVH Garage with 85 spaces for less than $6 million, Owner will be entitled to the
benefit of any cost savings in the construction of the NVH Garage.

10.4. Excess Parking Spaces in NVH Garage.  In the event that the NVH Garage and the
Shops North Garage are connected to each other and more than 85 parking spaces
are constructed in NVH Garage, Owner may utilize the excess spaces and count
them as part of the Shops’ required parking spaces.

10.5.10.4. Temporary Parking.  During the period of time between the issuance of a
building permit for the construction of the Waterfront Park by the Village and the
conveyance of the NVH Garage to the Village, Owner agrees to provide 40 parking
spaces free of charge in the Shops parking garage then in operation for use by
Village employees free of chargewho currently park on the Waterfront Park site.

11. Conveyance of Fairfield Property, New Village Hall, and NVH Garage.

11.1. Timing of Conveyance.   Owner will cause the Owner Subsidiary to convey the
Fairfield Property and New Village Hall to the Village within 10 Business Days after
issuance of the TCO for New Village Hall.  If a TCO has been issued for the NVH
Garage prior to or at the same time the TCO is issued for New Village Hall, Owner
will convey the NVH Garage to the Village at the same time as the Fairfield
Property and New Village Hall are conveyed.  If the NVH Garage does not have a
TCO at the time the TCO is issued for New Village Hall, Owner will convey the NVH
Garage within 10 Business Day after the TCO has been issued for NVH Garage,
subject to all other provisions of Section 11.  The Owner Subsidiary will convey
good and marketable title to the Fairfield Property, New Village Hall, and the NVH
Garage  to  the  Village  by  special  warranty  deed,  free  and  clear  of  any
encumbrances other than those set forth in Exhibit J.   Village  agrees  that  the
Fairfield Property will be used for municipal purposes only.
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11.2. Title Commitment.  Not less than 90 days prior to the conveyance to the Village
of the Fairfield Property and any other property upon which NVH Garage has been
constructed , Owner will provide Village with a title commitment (“Title
Commitment”) for an owner’s title insurance policy (“Title Policy”) to be issued
by a title insurance company and title agent designated by Owner and acceptable
to Village,  insuring the Village’s title to the Fairfield Property, New Village Hall,
and  the  NVH  Garage  in  an  amount  equal  to  the  sum  of  (i)  $10  million  for  the
Fairfield Property, (ii) the value of any additional land upon which the NVH Garage
is located, as reasonably determined by Owner, and  (iii and  (ii) the final cost of
New Village Hall and the NVH Garage.

11.3. Due Diligence. Not less than 90 days prior to the conveyance to the Village of the
Fairfield Property and any other property upon which NVH Garage has been
constructed , Owner will provide Village with all of the due diligence materials for
the Fairfield Property and any additional NVH Garage property that would be
required by a prudent purchaser of commercial real estate, including but not
limited to, a Phase I environmental site assessment (“ESA”) certified to the Village;
a Phase II ESA if recommended by the Phase I ESA; and a current survey showing
all improvements certified to the Village.  If the ESA for either the Fairfield
Property or  for  any  additional  NVH   Garage  Property,  or  both,   showshows
evidence of any environmental contamination, Owner or the Owner Subsidiary
will be responsible for the removal of the contamination at its sole expense in
accordance with applicable Governmental Requirements.

11.4. Closing Deliveries. At the closing on the conveyance, Owner or Owner Subsidiary
will do the following:

11.4.1. Assign to the Village all construction warranties;

11.4.2. Deliver to the Village complete sets of the as-built plans and
specifications for New Village Hall and the NVH Garage in both paper and
electronic formats;

11.4.3. Deliver to the Village all construction manuals, keys, codes, and other
documents and information required in connection with the use and
operation of New Village Hall and NVH Garage; and

11.4.4. Execute, deliver and record all closing documents required by this
Agreement and by the Title Commitment.

11.4.5. Pay all closing costs (except for Village’s Attorneys’ Fees) in connection
with the conveyance of the Fairfield Property, New Village Hall, and the
NVH Garage, including the cost of the Title Policy.

11.5. Cross EasementsEasement for Ingress, Egress and Access.  In the event that the
NVH Garage and the Shops North Garage are connected to each other, atfrom the
Fairfield Property.  At the time of the conveyance of the Fairfield Property to the
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Village, Owner and Village will enter into a crossexecute and record an easement
agreement betweengranting to the Village and to the public a perpetual non-
exclusive  right  of  egress  from  the  Fairfield  Property  over  and  across the NVH
GarageOwner’s property south of the centerline of Bal Cross Drive.

11.5.11.6. Post-Closing Access Agreement for Staging.   Prior  to the conveyance of
the  Fairfield  Property  to  the  Village,  the  Village and the Shops North Garage.
Owner will enter into an agreement which will include the following terms:

11.6.1. A  grant to Owner of a temporary right of access  to certain portions of the
Fairfield Property for staging (parking, storage, etc.) until completion of the
Project, provided that such access by Owner does not interfere with or
impede  in  any  way  the  use  or  operation  of  New  Village  Hall  or  the  NVH
Garage, or present any risk of injury or damage to persons or property;

11.6.2. Confirmation of Owner’s obligation to remove all construction materials and
debris from the Fairfield Property, and to complete all landscaping of the
Fairfield Property in accordance with the site plan for New Village Hall within
a specified period of time;

11.6.3. Owner’s agreement to maintain liability insurance in amounts satisfactory to
Village to insure against any all claims arising out of Owner’s use of the
Fairfield Property after it has been conveyed to the Village, and naming
Village as an additional insured; and

11.6.4. Indemnification by Owner of the Village, its council members, officers,
employees, agents, and contractors (only when acting in their respective
official capacities) (collectively, the “Village Indemnified Parties”), from and
against all liabilities, actions, obligations, damages, penalties, claims, costs,
charges and expenses, including, without limitation, Attorneys’ Fees
(including those resulting from the enforcement of the foregoing
indemnification), arising from, or which may be imposed upon, incurred by
or asserted against one or more Village Indemnified Parties by a third party,
by  reason  of  any  work  or  activity  performed  by  Owner  or  any  authorized
employee, agent or representative of Owner performing work or rendering
services on behalf of Owner on or about the Fairfield Property after it has
been conveyed to the Village.

12. Conveyance of SunTrust Property.

12.1. Timing of Conveyance. Upon completionIf all of permit-ready construction
drawings for the Waterfront ParkDevelopment Approvals have become final and
non-appealable by January 15, 2020, the Owner will cause the Owner Subsidiary
to convey to the Village good and marketable title to the SunTrust Property by
special warranty deed, free and clear of all encumbrances other than those set
forth on Exhibit K.  Village agrees that  upon the termination or expiration of the
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existing lease of the SunTrust Property (the “SunTrust Lease,”), the SunTrust
Property will be used for municipal purposes only.

12.2. Title Commitment.  Not less than 90 days prior to the conveyance to the Village
of the SunTrust Property,Assignment of SunTrust Property Rents.  If  all  of  the
Development Approvals have not become final and non-appealable by January 15,
2020, Owner will cause the Owner Subsidiary to assign to the Village the rents due
under the SunTrust Lease, with such assignment to become effective as of January
15, 2020, and remain in effect until the conveyance of the SunTrust Property to
the Village. If, however, (i) the Development Approvals have not become final and
non-appealable by January 15, 2023; (ii) Owner provides written notice to the
Village that it is not going to develop the Project at any time in the future; (iii)
Owner withdraws any building permit applications submitted for the Project, (iv)
Owner files an irrevocable waiver of the 2017 and 2018 site plan approvals, as
amended,   and (v) the Development Agreement is terminated by the parties as to
any future obligations to be performed, then the assignment to the Village of the
rents due under the SunTrust Lease will terminate, and no conveyance of the
SunTrust Property will occur.   The assignment of rents due under the SunTrust
Lease will be in a form reasonably acceptable to the Village Attorney, and will be
accompanied by an estoppel certificate signed by the tenant of the SunTrust
Property stating the amount of rents due under the SunTrust Lease, the rent
payment dates, and whether there are any uncured events of default on the part
of either the tenant or the landlord under the SunTrust Lease.

12.2.12.3. Title Commitment.  If all of the Development Approvals have become final
and non-appealable by January 15, 2020, then on or before February 15, 2020,
Owner will provide Village with a title commitment (“Title Commitment”) for an
owner’s title insurance policy (“Title Policy”)  to  be  issued  by  a  title  insurance
company and title agent designated by Owner and acceptable to Village,  insuring
the Village’s title to the SunTrust Property in the amount of $12,750,000.00.

12.3.12.4. Due Diligence. Not less than 90 days prior to the conveyance to the Village
of the SunTrust PropertyIf all of the Development Approvals have become final
and non-appealable by January 15, 2020, then on or before February 15, 2020,
Owner will provide Village with all of the due diligence materials for the SunTrust
Property that would be required by a prudent purchaser of commercial real
estate, including but not limited to, a Phase I environmental site assessment
(“ESA”) certified to the Village; a Phase II ESA if recommended by the Phase I ESA;
and a current survey showing all improvements certified to the Village.  If the ESA
for the SunTrust Property shows evidence of any environmental contamination,
Owner  or  the  Owner  Subsidiary  will  be  responsible  for  the  removal  of  the
contamination at its sole expense in accordance with applicable Governmental
Requirements.
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12.4.12.5. Maintenance of SunTrust Property. Prior to any conveyance of the
SunTrust Property, Owner will enforce the provisions forof the SunTrust Lease
regarding the maintenance of all improvements on the SunTrust Property in the
condition existing on the Effective Date.

12.5.12.6. SunTrust Lease. Owner will not allow or agree to any modifications of the
lease encumbering the SunTrust Property (“SunTrust Lease”) between the
Effective Date and the outside date for any conveyance of the SunTrust Property
to  Village  unless  such  modifications  are  approved  in  writing  by  the  Village
Manager.

12.6.12.7. Closing Deliveries. The closing on the conveyance of the SunTrust Property
will occur within 90 days after the delivery to the Village of the Title Commitment
and the due diligence materials. At the closing on the conveyance of the SunTrust
Property, Owner will cause the Owner Subsidiary to do the following:

12.6.1.12.7.1. Assign to the Village all leasesthe SunTrust Lease and all rents due
under the SunTrust Lease, with rents to be prorated between Owner
Subsidiary and Village as of the closing date;

12.6.2.12.7.2. Deliver to Village an estoppel certificate in a form reasonably
acceptable to the Village,  signed by the tenant under the SunTrust Lease.

12.6.3.12.7.3. Transfer all security deposits tounder the SunTrust Lease to the
Village;

12.6.4.12.7.4. To the extent that there are any service contracts or maintenance
agreements in effect for the SunTrust Property to which the Owner
Subsidiary is a party,  Owner will cause the Owner Subsidiary to assign to
the Village such service contracts and maintenance agreements
acceptable to Village (with Owner Subsidiary to terminate or cancel any
such contracts or agreements not assigned to the Village);

12.6.5.12.7.5. Deliver to the Village all construction manuals, keys, codes, and
other documents and information required in connection with the use
and operation of the SunTrust Property;

12.6.6.12.7.6. Execute, deliver and record all closing documents required by this
Agreement and by the Title Commitment; and

12.6.7.12.7.7. Pay  all  closing  costs  in  connection  with  the  conveyance  of  the
SunTrust Property (other than the Village’s Attorneys’ Fees), including
the cost of the Title Policy.

13. Waterfront Park Contribution and Site Plan.

13.1. Contribution.  Within 90 days after the Final Approval Date, Owner will pay to
Village  the  sum  of  $3.5  million  by  wire  transfer  to  the  Village’s  account
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(“Waterfront Park Contribution”) to be used by the Village to construct the
Waterfront Park.

13.2. Site Plan.  Upon request by the Village, Owner, at Owner’s expense, shall cause
Zyscovich Architects or an architect designated by Village and to be paid for by
Owner (“Architect”) to develop a site plan for the Waterfront Park.  The site plan
will include elevations, landscaping, colors, and materials.     The Architect shall
attend the following public meetings pertaining to the design of a site plan for the
Waterfront Park:

13.2.1. An initial workshop where three design options for Waterfront Park are
presented, feedback is received from the public, and a preferred design
is identified;

13.2.2. A second workshop where the architect presents a site plan for the
preferred design, and feedback is received from the community and the
Village Council;

13.2.3. A final workshop for public review and comment on the site plan;

13.2.4. An Architectural Review Board meeting where the site plan will be
reviewed; and

13.2.5. A Village Council meeting where the final version of site plan is presented
to the Council for approval.

13.3. Waterfront Park Construction Plans.  Within 30 days after the First Amendment
Effective Date, the Village will notify the Owner whether the Village wishes to have
the construction plans for the Waterfront Park (the “Park Construction Plans”)
prepared by Zyscovich Architects (“Zyscovich”) or by an architect selected by
Village. If the Village elects to have Zyscovich prepare the Park Construction Plans,
Owner will immediately contract with Zyscovich Architects to prepare the Park
Construction Plans, and will cause Zyscovich to complete the Park Construction
Plans.  Owner will deduct the cost of the Park Construction Plans from the
Waterfront Park Contribution.

13.4. Assignment of Park Construction Plans. Owner shall immediately deliver the
completed Park Construction Plans to the Village, along with an assignment from
Owner and Zyscovich of all of their respective rights, title and interest in the Park
Construction Plans.  The assignment will include a provision granting to the Village
the right to use the Park Construction Plans in whatever manner the Village
wishes.

13.3.13.5. Construction of Waterfront Park. Village will be responsible for paying for
and performing the construction of Waterfront Park.

14. Parking Surcharge.  Owner will impose a $1.00 parking surcharge (“Parking Surcharge”)
on  each  parking  transaction  at  the  Shops;  (i.e.,  each  parking  ticket  issued  to  a  visitor
entering the Shops parking garage).  The Parking Surcharge will only be applicable to BHS
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customers and public users of the garage.  It is expressly understood that the Parking
Surcharge will not be applicable to Owner and its family members, employees of Owner,
tenants of the Shops, employees of tenants of the Shops, or tickets validated or otherwise
waived by either the Owner’s executive offices or the Church.  The Parking Surcharge
amount is a fixed rate and cannot be unilaterally modified by the Village.

14.1. Payment of Parking Surcharge to Village.  The Parking Surcharge will be
implemented within 30 days after the issuance of the TCO for the new parking
garage structure fronting 96th Street Garage.  The  Village  will  use  the  Parking
Surcharge funds for parking and multimodal mobility initiatives  or  any  other
municipal purposes, at the Village’s discretion. The Village will at all times have
the right to review the Owner’s parking reports to verify the amount of the Parking
Surcharge being remitted to the Village.  The Parking Surcharge records provided
by the Owner will be reviewed by an independent auditor and will be handled in
a manner similar to the handling of Resort Tax payments by the Village. The
Parking Surcharge will survive the expiration or earlier termination of this
Agreement as long as any portion of the Shops Property continues to be used for
commercial uses. If the Owner ceases to charge customers and public users for
parking, the Owner will no longer be required to collect the Parking Surcharge or
remit Parking Surcharge payments to the Village.  If, however, the Owner resumes
charging for parking after ceasing to charge for parking, the obligation to collect
and pay the Parking Surcharge will be reinstated. Prior to the final approval of
this Agreement the First Amendment at a second public hearing, Owner and
Village will negotiateamend the  terms  of an instrument to the Agreement
Regarding Parking Surcharge and Police Fee previously agreed upon by the Owner
and the Village to incorporate the changes in this First Amendment.  The
Agreement Regarding Parking Surcharge and Police Fee will be executed by the
parties and recorded by the Owner within ten days after the Final Approval Date
imposing the Parking Surcharge on the Shops Property..

14.2. Owner Retention of Portion of Parking Surcharge.  Owner may retain up to 50%
of each quarterly payment of the Parking Surcharge due Village to offset the
Owner’s cost of constructing the parking provided for New Village Hall (whether
on the Fairfield Property or in the NVH Garage) up to the actual cost of the parking
spaces provided, but not to exceedunderground portion of the NVH Garage up to
a maximum amount of $6 million, after which 100% of the Parking Surcharge will
be paid to the Village.

15. Traffic Improvements.  Owner must fully fund and implement all of the traffic
improvements described in the traffic study prepared by Fandrei Consulting, Inc., last
updated January 2017 (collectively, “Traffic Improvements”), including but not limited to
the Traffic Improvements listed in Sections 15.1 through 15.4 below, in order to improve
ingress and egress to and from the Shops, and to provide improved traffic flow for
through-traffic on Collins Avenue, Harding Avenue, and 96th Street.  The Traffic



21

0027.109/Bal Harbour/Amended BHS Development Agreement v2

Improvements will be constructed during the time designated for each Traffic
Improvement identified below.  The construction of the Traffic Improvements is subject
to the approval of other Governmental Authorities, and Owner will be responsible for the
cost of any additional studies and improvements that may be required by other
Governmental Authorities.  The Village agrees to provide any reasonable consents or
documentation required by other Governmental Authorities to implement the Traffic
Improvements, but no changes may be made to the Traffic Improvements without the
prior approval of the Village Manager, which approval will not be unreasonably withheld
or delayed.  If the Village Manager finds that any requested changes to the Traffic
Improvements negatively modify the Level of Service approved by Fandrei Consulting, Inc.
and the Corradino Group (“Approved LOS”), Village Council approval of the changes will
be required. If the Village Manager finds that the requested changes do not negatively
modify the Approved LOS, the changes will be handled administratively.

15.1. Realignment of Collins Avenue. As one of the initial elements of Phase Onethe
first phase of the Project, Owner (with assistance from the Village) will work with
FDOT to seek approval to reconfigure the southbound lanes on Collins Avenue
from Founder’s Circle through the 96th Street intersection in order to ensure a
continuous and uninterrupted flow of traffic. Upon approval by FDOT, Owner will
undertake the reconfiguration at Owner’s expense and in accordance with FDOT
requirements.

15.2. First  Set  of Traffic Improvements.  The following Traffic Improvements will be
completed prior to the issuance of a TCO for the new parking garage on the
Existing Shops Property96th Street Garage:

15.2.1. AIA Crosswalk.  Construction and installation of an interimenhanced
two-stage pedestrian crosswalk in the 9700 Block of State Road A1A
(“A1A”), in the location where a crosswalk currently exists.

15.2.2. Collins / Harding Signal Removal.  Removal of the existing mid-block
pedestrian signal on Collins Avenue and Harding Avenue north of 96th

Street after completion of the two-stage pedestrian crosswalk on A1A.

15.2.3. Loading Area and Service Driveway.  Construction of a new loading
area and service driveway for the Shops on 96th Street at Byron Avenue
to handle truck traffic.

15.3. Second Set of Traffic Improvements.  The following Traffic Improvements will be
completed prior to the issuance of the Final TCO.

15.3.1.15.2.4. Signalized Driveway at North End of Shops.  Construction of a new
signalized driveway at the north end of the Shops to handle the traffic
that currently uses the driveways on Collins Avenue and Harding
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Avenue, in order to eliminate backups from the driveways that
interfere with traffic flow on Collins Avenue.

15.3.2.15.2.5. Premium Valet Parking Entry.  Conversion of the existing driveway
on Collins Avenue and Harding Avenue into an “Entry Only” driveway
for premium valet parking.

15.3.3.15.2.6. Premium Valet Parking Exit.   Conversion  of  the  secondary
driveway adjacent to the pedestrian crossing signal immediately north
of 96th Street to an “Exit Only” driveway for premium valet parking.

15.3.4. AIA Crosswalk.  Construction and installation of an enhanced two-
stage pedestrian crosswalk in the 9700 Block of State Road A1A
(“A1A”), in the location where a crosswalk currently exists.

15.3.5.15.2.7. Retiming of Traffic Signals.  After completion of the new driveway
at the north end of the Shops and the new service driveway on 96th

Street,  development  of  new  traffic  signal  coordination  plans  to
optimize signal operations, taking into account the improved signal
spacing and other changes to the street network.

15.4.15.3. During All Phases.  Ongoing monitoring of traffic changes
duringMonitoring and Signal Retiming.  Throughout the development of the
Project, and development Owner will monitor traffic changes and implementation
ofdevelop and implement interim signal retiming plans throughout all of the
Phases to address the changes in traffic flow that willmay occur during the
development of the Project.

15.5.15.4. Additional Traffic Improvements after Project Completion.  The parties
acknowledge that the Owner is not required to provide any additional traffic
mitigation for the Project other than as set forth in the foregoing subsections
regarding the Traffic Improvements. Owner agrees to fund and implement the
following additional traffic improvements (“Additional Traffic Improvements”)
prior to issuance of the Final TCO.  In the event that other Governmental
Authorities will not approve the Additional Traffic Improvements, the Owner will
be released from any further responsibility related to the Additional Traffic
Improvements.

15.5.1.15.4.1. Harding Avenue / 96th Street Intersection.  Installation of sensor
loops and pedestrian pushbuttons to the signals controlling the
eastbound and westbound traffic.  This improvement will allow signal
operation to respond more effectively to variations in eastbound
traffic. Signal time not needed by the east/west traffic on 96th Street
can be transferred to Harding Avenue to reduce southbound delays
and stops.
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15.5.2.15.4.2. Collins Avenue / 96th Street Intersection.  Installation of sensor
loops and pedestrian pushbuttons to the eastbound movement, and if
possible, provide a connection to the eastbound loops at Harding
Avenue.   This improvement will allow the intersection to work in
concert with the signal at the Harding Avenue / 96th Street intersection,
and to transfer unused green signal time from 96th Street to
northbound Collins Avenue.

15.5.3.15.4.3. 96th Street at 500 Block.   Addition  of  a  two-stage  pedestrian
crossing to provide a safer crossing of 96th Street by pedestrians and to
reduce delays to traffic on 96th Street.

16. Infrastructure Improvements.  Owner will be responsible for the cost of installing,
connecting, or relocating and reconnecting, any water, sewer and stormwater
improvementsand all public and private utilities required in order to facilitate the
development of, and meet any capacity requirements for, the Project, New Village Hall,
and the NVH Garage.  Public and private utilities include but are not limited to:  water
distribution, wastewater removal (sewer), stormwater drainage, electricity, gas, and
telecommunications (telephone, cable, internet, etc.).

17. Collins Plaza Public Space.

17.1. Design of Collins Plaza.  Owner is redesigning the existing surface parking area of
the Existing Shops Property located on Collins Avenue (“Collins Plaza”)  with  a
pedestrian walkway and  valet parking facilities. In order to prevent cars from
inadvertently entering the pedestrian area of Collins Plaza, Owner shall install a
landscape buffer to set off the pedestrian walkway from the valet areas and travel
lanes.    The landscape buffer may include planting areas, fountains or other
physical barriers approved by the Village.

17.2. Use by Owner.  Upon receiptissuance of the Final TCO, Owner agrees to use Collins
Plaza on a periodic basis as determined by Owner for appropriate commercial uses
such as retail, food, and beverage sales, or for non-commercial uses such as
temporary artwork installations, farmers markets, or special events, which uses
are  compatible  with  the  operation  of  the  Shops.  Owner  will  have  the  right  to
terminate  its  use  of  Collins  Plaza  after  consultation  with  the  Village  if  Owner
reasonably believes its use of Collins Plaza to be unsuccessful.

17.3. Use of Collins Plaza by Village.  Upon receiptissuance of the Final TCO, the Village
will have the right to use all of Collins Plaza (including the parking spaces) up to six
times per calendar year for special events, at no cost to Village, on dates and at
times mutually agreed upon by the parties.  Village agrees that the Village’s special
events will not take place during peak periods of demand for parking.  If Owner
reasonably  determines  that  Village’s  use  of  Collins  Plaza  is  detrimental  to  the
operation of the Shops, Owner shall notify Village in writing, and Village shall have
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a period of five days after receipt of the written notice to modify its use of Collins
Plaza.  If Village fails to modify its use of Collins Plaza to a use which, in Owner’s
reasonable opinion, is not detrimental to the Shops, Owner will have the right to
terminate Village’s use of Collins Plaza upon five days’ written notice to Village.

18. Public Improvements.

18.1. Art in Public Places.   Owner  agrees  to  contribute  the  sum  of  $1  million  (“Art
Contribution”) to the Village to be used solely for the temporary or permanent
installation of works of art on public property.   Within 30 days after the issuance
of the first  building permit  for  any portion of  the Project,  Owner will  deliver  to
Village a check in the amount of $500,000.00, constituting one-half of the Art
Contribution.   If after the Final Approval Date, Owner installs new artwork in the
Project which is visible to or easily accessible by the public, Owner will receive a
credit against the Art Contribution in an amount of up to $500,000.00 based on
the value of the artwork installed by Owner.  The Village encourages Owner to
install artwork that is integrated into the design of the Project. Upon issuance of
the Final CO, Owner will pay any outstanding balance of the Art Contribution to
the Village.

18.2. Residential Gate.  Owner agrees to pay for (i) the redesign of the residential gate
entry on Bal Bay Drive near the Village Hall Property into a two-way entrance, and
(ii) the replacement of the existing gate with a new residential gate (collectively,
“Gate Work”).  Owner will not be required to spend more than $30,000.00 for the
Gate Work. No land owned by Owner will be used for the redesign of the entrance.
The Village will be responsible for obtaining all approvals required for Gate Work.
Owner  agrees  to  complete  the  Gate  Work  within  six  months  after  the  Village
obtains the necessary approvals for the Gate Work. If the Village has not obtained
the necessary approvals by the date of the Final CO, the Owner will be released
from its obligations regarding the Gate Work.  If the Village elects to perform the
Gate Work as part  of  the development of  the Waterfront Park,  the Owner will
reimburse the Village for the Village’s cost of the Gate Work up to $30,000.00.

19. Public Use Areas.

19.1. Sidewalks.  As part of the Shops Expansion, Owner will be widening and improving
certain sidewalks on the Shops Property along 96th Street and Collins Avenue, as
well as portions of the publicly dedicated rights-of way along 96th Street and
Collins Avenue.  The portions of the Shops Property and the public property to be
widened and improved are shown on Exhibit L (“Public Use Areas”).

19.2. Encroachments.   As part of the Shops Expansion, Owner will be constructing
parking spaces, fountain areas, paved driveways, and other Project improvements
shown on Exhibit M (“Project Encroachments”), some of which may encroach on
the public rights of way.
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19.3. Easement, Encroachment, and Maintenance Agreement.  Prior to final approval
of this Agreementthe First Amendment at a second public hearing, Owner and
Village will negotiatereview and revise, if necessary, the terms of anthe previously
negotiated agreement (“Easement, Encroachment, and Maintenance
Agreement”) to be recorded within ten days after the Final Approval Date.  The
Easement, Encroachment and Maintenance Agreement will be a covenant running
with  the  land  which  will  (i)  survive  the  termination  or  expiration  of  this
Agreement; (ii) be reasonably satisfactory to Village in form and content; and (iii)
include the following:

19.3.1. Grant of Easement.  Grant by Owner to Village of a perpetual, non-
exclusive easement allowing the public to use the Public Use Areas that
are located upon the Shops Property;

19.3.2. License for Encroachments.   Grant  by  Village  to  Owner  of  an
irrevocable, non-exclusive license permitting the encroachment onto
96 Street or Collins Avenue of the Project Encroachments;

19.3.3. Maintenance Obligation. A covenant by Owner to maintain the Public
Use Areas and Project Encroachments in perpetuity at Owner’s
expense (in clean and safe condition, and in keeping with the
maintenance standards of the Shops) and to repair, and replace, as
needed,  all Public Use Areas and Project Encroachments; and

19.3.4. Landscaping along Park Drive Wall. A covenant by the Owner to install
landscaping along the Park Drive side of the wall to be constructed on
the Shops Property and to maintain the landscaping in perpetuity.

19.4. Pedestrian Access during Construction.

19.4.1. Collins Avenue.  Owner shall maintain safe pedestrian access along
Collins Avenue throughout the construction of the Project.
Intermittent closures of pedestrian access on Collins Avenue will be
permitted, subject to the Village Manager’s reasonable approval.

19.4.2. 96th Street.   Owner  may  partially  close  pedestrian  access  to  the
sidewalk on 96th Street during construction as long as Owner provides
a safe and reasonable alternative acceptable to the Village Manager
and the Florida Department of Transportation.

19.5. Park Drive.  Owner hereby agrees to grant to Village a utility easement in the form
attached as Exhibit N  over, across, upon, and under Owner’s underlying fee
simple interest in the portion of Park Drive abutting the Shops Property up to the
centerline of Park Drive.  Owner will execute and deliver the utility easement to
the Village within 10 daysthree Business Days after the Final ApprovalRendition
Date,.  Within 90 days after the Final Approval Date, BHSOwner shall execute a
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waiver of any claim of ownership it may have to Park Drive in a form reasonably
satisfactory to Village.

20. Public Safety.

20.1. Safety During Construction.  Owner recognizes that during the period of
construction of the Project, activities at the Shops Property will generate a need
for additional public safety services and personnel to protect the health, safety
and welfare of Village residents.  Throughout the construction of the Project,
Owner will pay for off-duty Bal Harbour police officers to be posted at each
construction site entrance and exit during the hours that construction is taking
place. The Village Manager may, in his reasonable discretion, require additional
police coverage for the Project at Owner’s expense.

20.2. Off-Duty Police Services.  From the date of issuance of the first permit for any
portion of the Project until issuance of the Final CO, Owner will be required to pay
to the Village an annual “Off-Duty Police Fee” in an amount equal to the cost of
4,500 hours of off-duty police service at the rate then being charged by the Village
for off-duty police service. The Off-Duty Police Fee will not be more than 10%
higher than the rate then being charged by the City of Miami Beach. Owner will
pay the Off-Duty Police Fee in advance in quarterly installments, with the first
installment due on the first day of the calendar quarter (January, April, July, or
October) following the date  of issuance of the first permit for any portion of the
Project.  After completion of the Project, the Off-Duty Police Fee will be reduced
to the cost of 3,500 hours of off-duty police service.   If the Shops’ operating hours
change in the future, the number of hours used to calculate the Off-Duty Police
Fee will be adjusted accordingly. Owner and the Village Manager will mutually
agree upon an appropriate schedule for the off-duty police officers to be present
on the Shops Property.  If Owner requests off-duty police officers for Shops events
or construction during a year, the services requested will be counted as part of the
4,500 hours (3,500 hours after issuance of the Final CO)  paid for by Owner. The
Off-Duty Police Fee will not apply to either (i) the police services required under
Section 20.1, or (ii) off-duty police services requested by tenants of the Shops. The
Owner’s obligation to pay the Off-Duty Police Fee will survive the expiration or
termination of this Agreement.  Prior to the final approval of this Agreement the
First Amendment at a second public hearing, Owner and Village will negotiate and
finalizeamend the  terms  of an instrumentthe Agreement Regarding Parking
Surcharge and Police Fee previously agreed upon by the Owner and the Village to
incorporate the changes regarding the Off-Duty Police Fee set forth in the First
Amendment. The Agreement Regarding Parking Surcharge and Police Fee will be
executed and recorded by Owner within  10  days  after  the  Final  Approval  Date
imposingand will impose on the Shops Property the obligation to pay the Off-Duty
Police Fee in perpetuity as long as any portion of the Shops Property is used for
commercial purposes.
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20.3. Construction Staging and Parking.  Prior to the issuance of a building permit for
the first principal structure of the Project, Owner will submit a construction
staging plan and a plan for maintenance of traffic to the Village Manager for
approval.  The proposed maintenance of traffic plan will require the Owner to take
all reasonable actions necessary to minimize disruption of traffic along Collins
Avenue and 96th Street during construction, and will require coordination with the
Village in advance of any construction activities likely to impact traffic along those
thoroughfares.  Owner agrees that the staging of construction and the parking of
all construction vehicles and equipment, including cranes and dumpsters, will
occur entirely within the Shops Property and the Fairfield Property.  Construction
traffic between the Shops Property and the Fairfield Property will traverse Bal
Cross  Drive,  if  possible,  and  not  enter  the  Collins  Avenue  right-of-way.   All
construction traffic must be managed to ensure pedestrian safety at all times.
Owner shall maintain Bal Cross Drive in as clean and safe a condition as reasonably
possible until the Fairfield Property is conveyed to the Village.

20.4. LPR Cameras. Owner agrees toWithin three Business Days after the Rendition
Date, Owner will (i) donate to the Village two license plate recognition cameras
(“LPR Cameras”) at a cost not to exceed $25,000.00, and to(ii) grant to the Village
a perpetual easement for the installation, maintenance, repair and replacement
of the LPR Cameras.  The easement will allow the LPR Cameras to be installed in
locations acceptable to Village and Owner, including on buildings which will not
be impacted by the installation, on light poles, and upon other facilities located on
the  Shops  Property.   Village  agrees  that  the  LPR  Camera  will  be  used  only  to
monitor traffic on Collins Avenue and 96th Street, and will not record the license
plates of Shops patrons on the Shops Property.  The Village agrees to indemnify
Owner against any action brought against Owner as a result of the LPR Cameras,
subject  to  the  limitations  of  liability  set  forth  in  Section  768.28  of  the  Florida
Statutes.

20.5. Noise Meters. Prior to issuance of the first permit for any portion of the Project,
Owner shall provide to Village, at Owner’s expense,  two noise meters, one to be
installed at a fixed location and the other a portable meter.  The noise meters shall
be a brand and model reasonably satisfactory to the Owner and the Village
Manager.   Owner shall install the Village’s fixed noise meter at Owner’s expense
in a location on Park Drive to be designated by Village.  Village will be responsible
for calibrating the noise meters, but Owner will be responsible for maintaining,
repairing and replacing the noise meters at Owner’s expense until the conveyance
of the Fairfield Property to the Village.

21. Building Department Fees and Services.

21.1. Payments in Lieu of Building Permit Fees.  In lieu of paying the Village’s standard
fees  for  building  permits  for  the  Project,  Owner  agrees  to  pay  Village a
contribution in lieu of permit fees in the amount of $2.5 million* (“the following
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voluntary contributions (each, a “Voluntary Contribution”) in five equal
installments, according to the following schedule:”).

21.1.1. Payments in Lieu of Permit Fees for First Phase of Project. For all
portions of the Project other than the third levels of Buildings D, E, F, G
and H,   Owner agrees to pay Village a Voluntary Contribution in lieu of
permit fees in the amount of $2.5 million* in five equal installments,
according to the following schedule:

21.1.2. Payments in Lieu of Permit Fees for Third Levels of Buildings D and E.
In lieu of paying the Village’s standard fees for building permits, Owner
agrees to pay Village a Voluntary Contribution in lieu of permit fees for
the third levels of Buildings D and E in the amount of $150,000.00, with
$75,000.00 to be paid upon submittal of the permit application, and
$75,000.00 to be paid prior to the issuance of a building permit.   The
Voluntary Contribution in lieu of permit fees for the third levels of
Buildings D and E will be subject to the “true-up” adjustment set forth in
Section 21.1.6.

21.1.3. Payments in Lieu of Permit Fees for Third Levels of Buildings F, G and
H.  In lieu of paying the Village’s standard fees for building permits,
Owner agrees to pay Village a voluntary contribution in lieu of permit

First Payment of
$500,000*

Due at time of submittal of the first permit
application for construction.

Second Payment of
$500,000*

Due prior to issuance of the first building
permit for construction

Third Payment of
$500,000*

Due on one-year anniversary of Second
Payment.

Fourth Payment of
$500,000*

Due on two-year anniversary of Second
Payment

Fifth Payment of
$500,000*

Due prior to issuance of Final TCO for entire
Projectthe second level of the last of
Buildings F, G , H and Z.

*NOTE: All amounts set forth in Section 21.1 and in this table are
estimates subject to adjustment as set forth in Section 21.1.4 and
21.1.6.
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fees  for  the  third  levels  of  Buildings  F,  G  and  H  in  the  amount  of
$250,000.00, with $125,000.00 to be paid upon submittal of the permit
application, and $125,000.00 to be paid prior to the issuance of a
building permit.   The Voluntary Contribution in lieu of permit fees for
the third levels of Buildings F, G and H will be subject to the “true-up”
adjustment set forth in Section 21.1.6.

21.1.1.21.1.4. Voluntary Contributions Based on Estimated Construction
CostCosts.  The Voluntary ContributionContributions and payments set
forth in SectionSections 21.1.1, 21.1.2 and 21.1.3 are  estimates  only.
Prior  to  the  issuance  of  the firstrespective building permitpermits for
construction of (i) the first two levels of Buildings F, G , H and Z;  (ii) the
third levels of Buildings D and E; and (iii) the third levels of Buildings F, G
and H, Owner will provide the Village with a copy of the construction
contract for the Projectapplicable to each respective phase of
construction  or other documentation acceptable to Village showing the
anticipated cost of the respective phase of the Project.  The amounts of
the second through fifth payments for the first two levels of  Buildings F,
G , H and Z will be adjusted based on that cost so that the total of the
five payments equals two percent of the anticipated Project hard costs
up to the first $1.0 million, and one percent of the anticipated Project
hard costs after the first $1.0 million.

21.1.2.21.1.5. Items not included in Voluntary Contribution.  The calculation of
the respective Voluntary Contribution payments under this provision
doesContributions do not include any of the following: (i) the value of
any permits required for New Village Hall; (ii) the value of any permits
for work done by tenants of the Shops, which must be applied for and
paid for by tenants; or (iii) the amount of any charges collected by the
Village on behalf of other Governmental Authorities, which charges must
be remitted to Village by Owner.

21.1.3.21.1.6. True-up of Voluntary Contribution.Contributions.  Thirty days
prior to the issuance of each of the following: (i) the Final TCO, for the
last of the first two levels of Buildings F, G, H and Z; (ii) the TCO for the
third levels of Buildings D and E, and (iii) the TCO for the third levels of
Buildings  F,  G  and  H,  Owner will provide Village with an updated
calculation of the actual Project construction cost (including the cost of
the NVH Garage).. Any required adjustment of the Voluntary
ContributionContributions based on the Owner’s actual construction
costs will be paid by Owner or refunded by Village, whichever is
applicable.
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21.2. Expedited Plan Review and Inspections.  In consideration for Owner’s payment
of the Voluntary Contribution, Village agrees that from and after the first submittal
of an application for a building permit for the Project, Village will initiate plan
review and schedule on-site inspection services as quickly as possible.  The Village
agrees to use best efforts to maintain adequate staff in the Building Department
to promptly provide Building Department services.  Village’s agreement to review
plans and perform inspections does not obligate the Village to approve any plans
or inspections.  Owner understands and agrees that throughout the term of this
Agreement, any official inspector for the Village, or a duly authorized agent of the
Village, will have the right and privilege at any time during normal business hours
to enter upon and investigate the use of the Shops Property to determine whether
the Shops Property complies with applicable Governmental Requirements.

21.3. Use of Private Provider.  Owner will at all times have the right to hire a private
provider under Section 553.791 of the Florida Statutes.

22. Security for Owner’s Obligations.  In order to guarantee the performance of the Owner’s
obligations under this Agreement, Owner hereby agrees to (i) place in escrow with Weiss
Serota Helfman Cole & Bierman, P.L. (“Village Attorney”) the special warranty deeds for
the conveyance of the Fairfield Property and the SunTrust Property and an assignment of
the SunTrust Lease; and (ii) deliver to the Village the payment and performance bonds
described in this Section 22.

22.1. Escrow of Deeds. and Assignment of Lease. Prior to the execution of this
Agreement by the Village, Owner shall deliver to the Village Attorney original
executed special warranty deeds conveying the Fairfield Property and the
SunTrust Property to the Village (collectively, the “Deeds”).”),  along  with  an
original executed assignment of the SunTrust Lease (the “Lease Assignment”).
The Deeds and Lease Assignment must be reasonably satisfactory in form and
substance to the Village Attorney. The Deeds  and Lease Assignment will be held
in escrow by the Village Attorney according to the terms of an Escrow Agreement
to be entered into by Owner, each Owner Subsidiary, Village, and Village Attorney
prior to the execution of this Agreement by the Village. The terms and conditions
of  the  Escrow  Agreement  must  be  agreed  upon  by  the  parties  prior  to  the
execution of this Agreement by the Village.

22.2. Escrow of Assignment of Rents. Prior to the execution of the First Amendment
by the Village, Owner shall deliver to the Village Attorney an original executed
assignment of the SunTrust rents to the Village (the “Rent Assignment”).  The Rent
Assignment must be reasonably satisfactory in form and substance to the Village
Attorney. The Rent Assignment will be held in escrow by the Village Attorney
according to the terms of an Escrow Agreement for the Rent Assignment to be
entered into by Owner; Bal Harbour Shops Tract A, LLC; the Village, and Village
Attorney prior to the execution of the First Amendment by the Village. The terms
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and conditions of the Escrow Agreement must be agreed upon by the parties prior
to the execution of the First Amendment by the Village.

22.2.22.3. Payment and Performance Bonds.  Owner, at its sole cost and expense,
shall obtain and deliver to the Village two separate payment and performance
bonds (each, a “Bond”).   Each Bond must be reasonably acceptable to the Village
in form and content; must be rated A+ or better, and must be written by a
reputable surety licensed to write bonds in the State of Florida.

22.2.1.22.3.1. Bond Securing Completion of Project.  If the Owner is required by
its lender to obtain a Bond in connection with its financing of the Project,
then, if the lender permits,  Owner will use reasonable efforts to make
the Village a third obligee under the Bond, subordinate in all respects to
the Owner’s Lender.

22.2.2.22.3.2. Bond for Construction of New Village Hall And NVH Garage.  Prior
to the issuance of a building permit for New Village Hall, Owner will cause
the  NVH  Contractor  to  obtain  a  Bond  to  secure  the  completion  of
construction of New Village Hall and the NVH Garage, with the Village
named as the second obligee.

23. Taxes.

23.1. Minimum Ad Valorem Taxes.  Owner guarantees that the municipal portion of
annual ad valorem taxes paid by the Owner and tenants of the Shops during the
construction of the Project will be no less than the amount that results from the
resolution of the pending challenge regarding the amount due in the 2016 tax year
(currently estimated at $384,000.00) (the “2016 Municipal Tax Payment”).
Owner agrees to pay to the Village on December 1 of each year a sum equal to the
2016 Municipal Tax Payment less the municipal portion of the ad valorem tax bills
for the Project due on March 31 of the same year (including tenants’ tax bills).
Owner’s obligation under this paragraph will terminate upon Final CO.

23.2. Minimum Resort Taxes.  Owner guarantees that during the construction of the
Project,  the  aggregate  annual  amount  of  Bal  Harbour  Resort  Tax  payments
generated by the tenants of the Shops will be a minimum of $880,000.00. Owner
agrees to pay to the Village by October 31 of each year a sum equal to $880,000.00
less the total actual Resort Tax payments from the Project for the preceding fiscal
year ending September 30. Owner’s obligation under this paragraph will
terminate upon Final CO.

24. Transfer Fee.  Subject to the provisions below, Owner will pay Village a one-time fee
(“Transfer Fee”)  equal  to  1%  of  the  gross  sale  price  of  the  Bal  Harbour  Shops  upon  a
“Transfer” (as defined below) of all or substantially all of the Shops Property that closes
after the Final Approval Date. The Transfer Fee will be calculated as follows:
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24.1. Definition of Transfer.   Each  of  the  following  events  will  be  considered  a
“Transfer” for purposes of this Agreement.

24.1.1. Sale of Fee Simple Interest.   A  sale  or  lease  in  excess  of  50  years  of
Owner’s fee simple interest in 50% or more of the Shops Property.

24.1.2. Sale of Controlling Interest of Owner.  A sale of the Controlling Interest
in Owner.  For purposes of this Agreement, the “Controlling Interest” in
Owner is the ownership of (i) more than 50% of the voting rights of the
general  partners  or  (ii)  more  than  50%  of  the  general  partnership
interests in the Owner entity.   On the Effective Date, the general
partners of Owner are Stanley F. Whitman, as Trustee of the SFW
Revocable Trust, Randall A. Whitman, and Matthew Whitman Lazenby.
Owner shall notify Village of any change in the Controlling Interest of
Owner which would trigger the Transfer Fee within 10 days after the
change occurs, until the expiration or termination of Owner’s obligation
to pay the Transfer Fee.

24.2. Calculation of Transfer Fee.  If the closing of the Transfer occurs after the Final
Approval Date, the Transfer Fee will be assessed only upon the first to occur of the
following Transfers:

24.2.1. Prior to Building Permits for 50% of the GFA.  If a Transfer occurs prior
to the issuance of building permits for 50% of the Expansion GFA,
excluding the third levels of Buildings D, E, F, G, H and Z, 100% of the
Transfer Fee will be due and payable to Village on the closing date of the
Transfer.

24.2.2. Prior to Building Permits for All of the GFA.  If a Transfer occurs prior to
the issuance of building permits for 100% of the Expansion GFA,
excluding the third levels of Buildings D, E, F, G, H and Z, 90% of the
Transfer Fee will be due and payable to Village on the closing date of the
Transfer.

24.2.3. Prior to Final TCO.  If a Transfer occurs prior to the Final TCO, 75% of the
Transfer Fee will be due and payable to Village on the closing date of the
Transfer.

24.2.4. Prior to Fifth Anniversary of the Final TCO.  If a Transfer occurs prior to
the fifth anniversary of the Final TCO for the Project, 50% of the Transfer
Fee will be due and payable to Village on the closing date of the Transfer.
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24.2.5. More than Five Years After Final TCO.   No Transfer Fee will  be due in
connection with any Transfer that takes place more than five years after
issuance of the Final TCO.

24.3. Events Not Constituting a Transfer.  The following events will not be considered
a Transfer under this Agreement, and no Transfer Fee will assessed upon these
events:

24.3.1. Transfers of Entity Interests.  One or more Transfers to unrelated third
parties which in the aggregate total less than 50% of the interests in Bal
Harbour Shops, LLLP;

24.3.2. Mortgages.  The grant of a mortgage or security interest to a third party
(“Secured Party”) encumbering all or a portion of the Shops Property,
the Project, or the Owner entity;

24.3.3. Deed in Lieu.   A transfer of all or a portion of the Shops Property, the
Project, or the Owner entity to a Secured Party, bankruptcy trustee, or
receiver, by deed in lieu of foreclosure; or a transfer to a purchaser at a
foreclosure or similar sale;

24.3.4. Transfers by Secured Party.  A transfer by a Secured Party to any third
party;

24.3.5. Family Transfers.  Transfers to any of the descendants or relatives
(including by marriage or adoption) of Stanley F. Whitman, Dudley
Whitman, or William Whitman;

24.3.6. Transfers for Estate Planning.  Transfers made for estate or estate tax
planning purposes;

24.3.7. Transfers to Affiliates.  Transfers to any parent, subsidiary or other entity
affiliated with Bal Harbour Shops, LLLP or any of its present or permitted
future owners; or

24.3.8. Eminent Domain.   Any  conveyance  to  a  Governmental  Authority
pursuant to a taking in eminent domain or in settlement of such taking.

24.4. Notice of Transfer.  Owner shall provide Village with written notice of a
contemplated Transfer at least 10 days prior to the closing date of the Transfer.

25. “Look Back” Reporting and Mitigation.

25.1. First Look Back Reports.  Twelve months after tenant TCOs have been issued for
75% of the GFA of the first two levels of Buildings F, G, H and Z, Owner will pay for
and provide to the Village reports prepared by consultants approved by the Village
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Manager regarding traffic, parking, acoustical matters, loading docks, and public
safety at the Project (collectively, “First Look Back Reports”).

25.2. First Look Back Mitigation.   If  any  of  the  First  Look  Back  Reports  objectively
demonstrate  that  Owner  has  not  properly  mitigated  the  impacts  to  traffic,
parking, acoustics, loading, or public safety caused directly and solely by the
Project, Owner will provide mitigation (“First Look Back Mitigation”) in
accordance with the recommendations of Owner’s consultants for the Project,
and as approved by Village.  Owner will provide Village with a proposal for the
First  Look  Back  Mitigation  within  30  days  after  issuance  of  the  First  Look  Back
Reports.  Upon Village’s review and acceptance of the proposal, Village and Owner
will enter into an agreement setting forth the terms and conditions for the
performance of the First Look Back Mitigation by Owner. One year following the
completion of the First Look Back Mitigation, Owner will provide one or more
reports to the Village demonstrating that the First Look Back Mitigation has
resolved any of the items identified by the First Look Back Reports.

25.3. Second Look Back Reports.   Three  years  after  the  date  of  the  First  Lookback
Reports, Owner will provide a second set of reports to the Village regarding traffic,
parking, acoustical matters, loading dock issues, and public safety (collectively,
“Second Look Back Reports”).

25.4. Second Look Back Mitigation Required.  If any of the Second Look Back Reports
objectively demonstrate that Owner has not properly mitigated the impacts to
traffic, parking, acoustics, loading, or public safety caused directly and solely by
the  Project,  Owner  will  provide  additional  mitigation  (“Second Look Back
Mitigation”) in accordance with the recommendations of Owner’s consultants for
the Project, and as approved by Village.  Owner will provide Village with a proposal
for the Second Look Back Mitigation within 30 days after issuance of the Second
Look Back Reports.  Upon Village’s review and acceptance of the proposal, Village
and Owner will enter into an amendment to this Agreement setting forth the
terms and conditions for the performance of the Second Look Back Mitigation by
Owner. One year following the completion of the Second Look Back Mitigation,
Owner will provide one or more reports to the Village demonstrating that the
Second Look Back Mitigation has resolved any of the items identified by the
Second Look Back Reports.

25.5. Third Look Back Report.  In the event that the third levels of Buildings F, G and H
are converted from parking area to retail space, then 12 months after tenant TCOs
are issued for 75% of the GFA for the third levels of Buildings F, G and H, Owner
will pay for and provide a parking report and an ingress/egress analysis, including
an intersection queuing analysis for any vehicular entrance to the Project
(collectively, the “Third Look Back Reports”).

25.6. Third Look Back Mitigation Required.   If  any  of  the  Third  Look  Back  Reports
objectively demonstrate that Owner has not properly mitigated the impacts to
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parking,  ingress or egress,  or queuing at intersections caused solely by the
Project, Owner will provide additional mitigation (“Third Look Back Mitigation”)
in accordance with the recommendations of Owner’s consultants for the Project,
and as approved by Village.  Owner will provide Village with a proposal for the
Third Look Back Mitigation within 30 days after issuance of the Third Look Back
Reports.  Upon Village’s review and acceptance of the proposal, Village and Owner
will enter into an amendment to the Agreement setting forth the terms and
conditions for the performance of the Third Look Back Mitigation by Owner. One
year following the completion of the Third Look Back Mitigation, Owner will
provide one or more reports to the Village demonstrating that the Third Look Back
Mitigation has resolved any of the items identified by the Third Look Back Reports.

26. Indemnification.

26.1. Owner’s Obligation to Indemnify.  Owner shall defend, indemnify and save
harmless the Village, its council members, officers, employees, agents, and
contractors (only when acting in their respective official capacities) (collectively,
the  “Village Indemnified Parties”), from and against all liabilities, actions,
obligations, damages, penalties, claims, costs, charges and expenses, including,
without limitation, Attorneys’ Fees (including those resulting from the
enforcement of the foregoing indemnification), arising from, or which may be
imposed upon, incurred by or asserted against one or more Village Indemnified
Parties by a third party, by reason of any one or more of the following:

26.1.1. Approvals.  Any approvals granted by Village in connection with the
Project, and any challenges to such approvals;

26.1.2. Work on Village Property.  Any work or activity performed by Owner or
any authorized employee, agent or representative of Owner performing
work or rendering services on behalf of Owner on or about any property
owned or controlled by the Village;

26.1.3. Negligence.  Any act, omission or negligence of Owner or any or any
authorized employee, agent or representative of Owner;

26.1.4. Damage to Third Parties.  Any accident, injury or damage whatsoever
caused to any person or to the property of any person occurring in, on
or about the Shops Property, which is the  result of the act, omission or
negligence of Owner or any authorized employee, agent or
representative of Owner;

26.1.5. Failure to Perform.   Any  failure  on  the  part  of  Owner  or  any  or  any
authorized employee, agent or representative of Owner to observe or
perform any of the covenants, agreements, terms, provisions, conditions
or limitations contained in this Agreement to be observed or performed
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by Owner or by any authorized employee, agent or representative of
Owner, including compliance with any Governmental Requirements
applicable to the Project;

26.1.6. Material Breach.  Any material breach of this Agreement by the Owner
or any or any authorized employee, agent or representative of Owner.

26.2. Legal Action.  If any action or proceeding is brought against a Village Indemnified
Party by reason of any claim arising out of a matter set forth in this Section 26,
then upon written notice from Village, Owner shall, at Owner’s sole cost and
expense, resist or defend such action or proceeding with counsel and litigation
strategy designated or approved by Village.

26.3. Limitation.   The  indemnification  set  forth  in  Section  26  will  not  apply  to  any
damages resulting solely from the negligence or willful misconduct of a Village
Indemnified Party.

26.4. Survival.  The provisions of Section 26 and the subsections thereunder will survive
the termination of this Agreement.

27. Insurance.  Prior to commencing any work on any property owned by the Village, Owner
will obtain a policy of Commercial General Liability Insurance naming the Village as an
Additional Insured, written on a carrier licensed to do business in Florida with an AM Best
rating of A- or better.  Coverage must include, at a minimum: (i) Premises Operations, (ii)
Products and Completed Operations, (iii) Blanket Contractual Liability, (iv) Personal Injury
Liability, and (v) Expanded Definition of Property Damage.  The minimum limits
acceptable are $1,000,000 Per Occurrence General Aggregate.  The use of an
excess/umbrella liability policy to achieve the limits required by this paragraph will be
acceptable as long as the terms and conditions of the excess/umbrella policy are no less
restrictive than the underlying Commercial General Liability policy.

27.1. Evidence of Insurance.  Owner must provide satisfactory evidence of the required
insurance to Village.  Satisfactory evidence of insurance is either: (i) a certificate
of insurance; or (ii) a certified copy of the actual insurance policy.

27.2. Cancellations and Renewals.  If obtainable, all insurance policies must specify that
they are not subject to cancellation or non-renewal without a minimum of 45 days
notification to the Owner and the Village, and a minimum of 10 days notification
for non-payment of premium.  Owner will provide Village a minimum of 30 days
written notice if any policies are cancelled or non-renewed, and 10 days written
notice for non-payment of premium.

28. Default, Opportunity to Cure, and Remedies.

28.1. Defaults Generally. Subject to notice and opportunity to cure as set forth in
Sections 28.1 and 28.2, if either Owner or Village fails to fulfill any obligation or
covenant set forth in this Agreement, the other party will be entitled to exercise
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any or all remedies available under this Agreement,  or at law or in equity.    Owner
and Village expressly acknowledge and agree that the right of specific
performance  will be available to both parties to enforce obligations under this
Agreement, along with all other legal and equitable rights and remedies.

28.2. Defaults by Owner. If Owner fails to fulfill any obligation or covenant set forth
this Agreement, Village shall provide written notice to the Owner specifying the
Owner’s failure, and Owner will have (i) a period of 30 days after receipt of the
notice to cure or correct a non-monetary failure; and (ii) a period of ten days to
cure  a  monetary  default.  If  the  Owner’s  failure  to  fulfill  any  non-monetary
obligation or covenant is capable of cure but cannot reasonably be cured within
the 30-day period,  then Owner will have an additional  reasonable period of time
as determined by Village within which to cure the failure, but only if (i) Owner
commences to cure the failure within the initial 30-day period and thereafter
continues to diligently perform all actions necessary to cure the default; and (ii)
Owner continues to comply with all other obligations and covenants of this
Agreement.

28.3. Defaults by Village. If Village fails to fulfill any obligation or covenant set forth in
this Agreement, Owner shall provide written notice to the Village specifying the
Village’s failure, and Village will have a period of 30 days after receipt of the notice
to cure or correct the failure. If the Village’s failure to fulfill any obligation or
covenant is capable of cure but cannot reasonably be cured within the 30-day
period, then Village will have an additional reasonable period of time within which
to cure the failure, but only if (i) Village commences to cure the failure within the
initial 30-day period and thereafter continues to diligently perform all actions
necessary to cure the default; and (ii) Village continues to comply with all other
obligations and covenants of this Agreement.

29. Notices.  All notices, demands, requests and other communications required under the
Agreement must be given in writing and may be delivered by (i)  hand delivery,  with a
receipt issued by the party making such delivery; (ii) certified mail, return receipt
requested, or (iii) a nationally recognized overnight delivery service which provides
delivery confirmation.  Notice will be deemed to have been given upon receipt or refusal
of delivery. All notices, demands, requests and other communications required under this
Agreement  may  be  sent  by  facsimile  or  electronic  mail  provided  that  the  facsimile  or
electronic communication is followed up by notice given pursuant to one of the three
methods in the preceding sentence.  Any party may designate a change of address by
written notice to the other party, received by such other party at least ten days before
the change of address is to become effective.

29.1. Notice to Owner.  Notice to Owner under this Agreement must be sent to:

Bal Harbour Shops, LLLP
9700 Collins Avenue
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Bal Harbour, Florida 33154
Attention: Matthew Whitman Lazenby
Telephone: 305 403 9200
Email: mwl@whitmanfamilydevelopment.com

and

Whitman Family Development
420 Lincoln Road, Suite 320
Miami Beach, Florida 33139
Attention: Matthew Whitman Lazenby
Telephone: 305 403 9200
Email: mwl@whitmanfamilydevelopment.com

With a copy to:
Shubin and Bass
46 SW 1st Street
, 3rd Floor
Miami, FL 33130
Attention: John Shubin and Amy Huber
Telephone: 305 381 6060
Facsimile:  305 381 9457
Email: jshubin@shubinbass.com; ahuber@shubinbass.com

and

Katz Barron
2699 South Bayshore Drive, Seventh901 Ponce de Leon Boulevard, Tenth Floor
MiamiCoral Gables, Florida 3313333134
Attention: Howard L. Friedberg and Michael D. Katz
Telephone: 305 856 2444
Facsimile:  305 285 9227
Email: hlf@katzbarron.com and mdk@katzbarron.com

29.2. Notice to Village.  Notice to the Village under the Agreement must be sent to:

Bal Harbour Village
655 96th Street
Bal Harbour, FL 33154
Attn:  Village Manager and Village Clerk
Telephone: 305 866 4644
Email: jgonzalez@balharbourfl.gov and ddanie@balharbourfl.gov
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With a copy to:

Weiss Serota Helfman Cole & Bierman, P.L.
200 East Broward Boulevard, Suite 1900
Fort Lauderdale, Florida  33301
Attention: Susan L. Trevarthen
Telephone: 954 763 4242
Facsimile: 954 764 7770
Email: strevarthen@wsh-law.com

30. Multiple Ownership of Shops Property.  This Agreement is a covenant running with the
land.  In the event that any portion of the Shops Property is conveyed to a third party, so
that there are multiple owners of the Shops Property, each of the additional or
subsequent owners, mortgagees, and other successors in interest in and to any portion
of the Shops Property will be bound by the terms and provisions of this Agreement.

31. Term of Agreement.  The provisions of this Agreement will become effective upon the
Effective Date.  This Agreement will remain in effect for a period of 30 years after the
Agreement is recorded in the Public Records.

32. Enforcement of Agreement.  The Village and the Owner, and their respective successors
or assigns, will have the right to enforce the provisions of this Agreement.  Enforcement
may be by action at law or in equity against any parties or persons violating or attempting
to violate any covenants, either to restrain violation or to recover damages or both.  The
Village may also enforce the provisions of this Agreement through civil enforcement
proceedings pursuant to Article V of the Village Code.

33. Authorization to Withhold Permits and Inspections.  If Owner fails to make any of the
Contributions required by this Agreement, or fails to fulfill any other of its obligations
under this Agreement, the Village will send Owner written notice of the obligations past
due.  Ten days after providing the written notice to Owner, the Village, in addition to any
other remedies available, is hereby authorized (i) to withhold any further permits
requested by Owner for the Project, (ii) to refuse to make inspections or grant any
approvals requested by Owner for the Project, and (iii) to withhold issuance of the Final
CC, until such time as the Owner makes all of the required Contributions and fulfills all of
its obligations under this Agreement. The provisions of this Section will not be construed
to permit any refusal or delay by the Village to process permits, inspections or approvals
requested by tenants of the Shops.

34. Development Rights.  For purposes of this Section, “Existing Zoning” means the zoning in
effect on the Effective Date of this Agreement, which specifically includes the text
amendments approved in connection with the approval of the Project, but which excludes
the Village’s sign regulations.
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34.1. Permitted Development Uses, Building Intensities and Heights.

34.1.1. As of the Effective Date, and pursuant to the Development Approvals,
the intensity proposed for the Project is consistent with the intensities
permitted by the Existing Zoning and are consistent with the Village’s
adopted Comprehensive Plan.

34.1.2. As of the Effective Date and pursuant to the Development Approvals
the uses proposed for the Project are consistent with the intensities
permitted by the Existing Zoning and are consistent with the Village’s
adopted Comprehensive Plan Comprehensive Plan.

34.1.3. As of the Effective Date and pursuant to the Development Approvals,
the heights proposed for the Project are consistent with the intensities
permitted by the Existing Zoning and are consistent with the Village’s
adopted Comprehensive Plan.

34.2. Reservation of Development Rights.

34.2.1. For the term of this Agreement, the Village agrees that it shall permit
the development of the Project in accordance with the Existing Zoning,
the Village’s adopted Comprehensive Plan, the Development
Approvals and this Agreement.

34.2.2. Nothing contained in this Agreement prohibits an increase or decrease
in the density or intensity of development permitted in the Project, or
reallocation of density or intensity within the Project, in a manner
consistent  with  (i)  the  Existing  Zoning  and/or  the  Village’s  adopted
Comprehensive Plan, (ii) any change in regulations subsequently
requested or initiated by Owner and approved by the Village in
accordance  with  applicable  Governmental  Requirements  or  (iii)  any
change in regulations subsequently enacted by the Village that is
applicable by its terms to the Shops.

34.2.3. The expiration or termination of this Agreement shall not be
considered a waiver of, or limitation upon, the rights, including, but not
limited to, any claims of vested rights or equitable estoppel, obtained
or held by Owner or its successors or assigns to continue development
of the Property in conformity with all prior and subsequent
development permits or development orders granted by the Village.

35. Miscellaneous Provisions.

35.1. Adjustment of Deadlines.   Any  deadlines  for  performance  by  either  Owner  or
Village set forth in this Agreement may be adjusted by mutual agreement of the
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parties.  Changes to deadlines must be confirmed in a writing signed by both
parties, and the Village Manager is authorized to sign  on behalf of the Village.  The
Village Manager, in his sole discretion, may bring proposed changes to deadlines
to the Village Council for approval.  If the Village Manager or the Village Council is
willing to adjust any deadline set forth in this Agreement, either the Village
Manager or the Village Council shall determine the procedure for adopting the
deadline adjustment, and either the Village Manager or the Village Council may
require a formal amendment to this Agreement adopting the changed deadlines,
which amendment will require two public hearings in accordance with Section
163. 3225, Florida Statutes.

35.2. Amendments.  The provisions of this Agreement may be amended or modified
from time to time by a recorded instrument executed by the then owners of the
Shops Property and the Village.

35.3. Attorneys’ Fees.   In the event that either party to the Agreement institutes legal
proceedings in connection with the Agreement, the prevailing party will be
entitled to recover its Attorneys' Fees.

35.4. Authority.  Owner represents that it has full right, power and authority to enter
into the Agreement and to perform its obligations and agreements hereunder,
and that the person or persons executing the Agreement on behalf of Owner are
duly authorized to do so.

35.5. Compliance with Governmental Requirements. The failure of this Agreement to
address a particular permit, condition, term, or restriction shall not relieve the
Owner of the necessity of complying with the law governing said permitting
requirements, conditions, term, or restriction.

35.6. Conditions of Resolution No. 2017-1077; Resolutions and Site PlanPlans. The
conditions set forth in Village Resolution No. 2017-1077,; a copy of which is
attached as Exhibit H, and the Major Site Plan attached as Exhibit I,;  Village
Resolution No. 2018-_____attached as Exhibit O; and the 2018 Site Plan attached
as Exhibit P are hereby incorporated into and made a part of this Agreement.

35.7. Construction of Agreement.  The provisions of this Agreement will not be
construed  more  strictly  against  one  party  or  the  other.   In  construing  this
Agreement, the singular will include the plural, the plural will include the singular,
and reference to any gender will include every other gender.

35.8. Counterparts.  This Agreement may be signed in counterparts, each one of which
is considered an original, but all of which constitute one and the same instrument.
This Agreement is effective only after execution and delivery by the parties.

35.9. Entire Agreement.  This Agreement and the Exhibits constitute the sole
agreement of the parties with respect to its subject matter. Any prior written or
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oral agreements, promises, negotiations, representations or communications not
expressly set forth in the Agreement are of no force or effect.

35.10. Force Majeure.  If any performance by either party under this Agreement is
delayed by a Force Majeure, the deadline for the performance (and any other
deadlines dependent on such performance) will be extended for the period of
time that performance is delayed by the Force Majeure.

35.11. Governing Law.  This Agreement shall be construed in accordance with, and
governed by the laws of, the State of Florida.

35.12. Recording.  Owner, acting on behalf of the Village, shall record this Agreement in
the Public Records at Owner’s expense within 14 days after the Effective Date.
Owner shall provide a copy of the recorded Agreement to Village within 10 days
after recording.

35.13. Sections and Subsections.  Cross-references to a specific section of this
Agreement will include all subsections of the Section.

35.14. Severability.  Invalidation of any covenant contained in this Agreement by
judgment of a court will in no way affect any other provisions of this Agreement,
all of which will remain in full force and effect.

35.15. Successors and Assigns.  The provisions of the Agreement are binding upon the
Owner and its successors and assigns, and inure to the benefit of Village.  Nothing
contained in this Agreement is intended to be a dedication, conveyance or grant
to the public in general or to any person or entity unless expressly stated.

36. Waiver of Jury Trial. Each party irrevocably and unconditionally waives, to
the fullest extent permitted by applicable law, any right it may have to a
trial by jury in any legal action, proceeding, cause of action or counterclaim
arising out of or relating to (a) this Agreement, including any exhibits, or
schedules attached to this Agreement; (b) any other document or
instrument now or hereafter executed and delivered in connection with
this Agreement; or (c) the transactions contemplated by this Agreement.
This waiver shall survive the termination or expiration of this Agreement.

IN WITNESS WHEREOF, Village and Owner have executed this Agreement on the
dates set forth below their respective signatures.

[SIGNATURE BLOCKS ON FOLLOWING PAGES]
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Witnesses:

Signature___________________________

Print name:_________________________

Signature:__________________________

Print name:_________________________

OWNER:

BAL HARBOUR SHOPS, LLLP, a Florida limited
liability limited partnership

By:_______________________________________
      Matthew Whitman Lazenby, General Partner

Date:___________________________________

STATE OF FLORIDA
COUNTY OF MIAMI-DADE

The foregoing instrument was acknowledged before me on July ____, 2017, by Matthew
Whitman Lazenby, as the General Partner of Bal Harbour Shops, LLLP, a Florida limited liability
limited partnership, on behalf of the limited liability limited partnership, who is [  ] personally
known to me or [  ] has produced a valid driver's license as identification.

NOTARY SEAL
_____________________________________

Notary Public, State of Florida
Print name:___________________________

My commission expires: _________________
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Witnesses:

Signature:  _________________________

Print name: _________________________

Signature: __________________________

Print name: _________________________

VILLAGE:

BAL HARBOUR VILLAGE

By: ______________________________
Jorge M. Gonzalez, Village Manager

Date:_______________________________

ATTEST:

 __________________________________
Dwight Danie, Village Clerk

APPROVED AS TO LEGAL FORM AND SUFFICIENCY
FOR THE USE AND RELIANCE OF THE VILLAGE ONLY

By: Weiss Serota Helfman Cole & Bierman, P.L., Village Attorney

_________________________________________________

STATE OF FLORIDA
COUNTY OF MIAMI-DADE

The foregoing instrument was acknowledged before me on July ____, 2017, by Jorge M.
Gonzalez, as Village Manager of Bal Harbour Village, a Florida municipal corporation, on behalf
of the Village.  He  is personally known to me.

NOTARY SEAL
_____________________________________

Notary Public, State of Florida
Print name: ___________________________

My commission expires: _________________



AGENDA ITEM _______            

COUNCIL MEMORANDUM

TO: Jorge M. Gonzalez, Village Manager

FROM:Gabriel Groisman, Mayor

DATE: November 20, 2018

SUBJECT: Discussion on issues of mold and fire safety at The Plaza

Please place an item on the November 20, 2018 Village Council Meeting Agenda for a 

discussion regarding the Village’s website.

Thank you.



AGENDA ITEM _______            

COUNCIL MEMORANDUM

TO: Jorge M. Gonzalez, Village Manager

FROM: David Albaum, Councilman

DATE: November 20, 2018

SUBJECT: Discussion Regarding the placement of the mobile mats on Bal Harbour Beach

Please place an item on the November 20, 2018 Village Council Meeting Agenda for a discussion 
regarding mobile mats on the beach.

Thank you.













BAL HARBOUR 
- VILLAGE -

TO: 

FROM: 

DATE: 

SUBJECT: 

COUNCIL MEMORANDUM 

Honorable Mayor and Village Council 

Jorge M. Gonzalez, Village Manager �

November 20, 2018 U

Discussion Regarding Upcoming Meeting Dates 

BACKGROUND 
Section 22 of the Village Charter requires that the Village Council meet at least once each 
month, with the exception of August. For several years, the Village Council has opted to 
meet on the third Tuesday of each month at 7:00 p.m. 

Should it be your pleasure to continue with this practice, there does not appear to be a 
conflict with this pattern in 2019, with exceptions in the months of January and October. In 
January, the third Tuesday (15th) is a regular business day. However, with the Council 
Retreat scheduled for the same week, this would mean Council would have three evenings 
occupied with Village business. Alternatively, other available dates include January 22 or 
29. The October meeting is being proposed for the fifth Tuesday (29th) due to conflicts with
several mid-month holidays. Additionally, since September requires two meetings for the
adoption of the fiscal year budget, the date of September 10 is highlighted as a candidate
for the first budget hearing, which can be determined later in the calendar year.

CONCLUSION 
I therefore propose the following meeting schedule for 2019 for general discussion and 
consensus: 

January 15, 2019 

February 19, 2019 

March 19, 2019 

April 16, 2019 

Attachments: 

May 21,2019 

June 18, 2019 

July 16, 2019 

(August Recess) 

1. 2019 Calendar of Potential Meeting Dates

September 17, 2019 

October 29, 2019 

November 19, 2019 

December 17, 2019 



HOLIDAYS

JANUARY FEBRUARY JANUARY FEBRUARY 
M T W T F S S M T W T F S S 1- New Year's Day 18 - Presidents Day

1 2 3 4 5 6 1 2 3 21 - Dr. Martin Luther King's Birthday

7 8 9 10 11 12 13 4 5 6 7 8 9 10 20-21 - Tu Bishvat

14 15 16 17 18 19 20 11 12 13 14 15 16 17

21 22 23 24 25 26 27 18 19 20 21 22 23 24

28 29 30 31 25 26 27 28

MARCH APRIL MARCH APRIL
M T W T F S S M T W T F S S 6 - Ash Wednesday 14 - Palm Sunday

1 2 3 1 2 3 4 5 6 7 20-21 - Purim 18 - Holy Thursday

4 5 6 7 8 9 10 8 9 10 11 12 13 14 19 - Good Friday /

11 12 13 14 15 16 17 15 16 17 18 19 20 21         Passover / Spring Break Begins

18 19 20 21 22 23 24 22 23 24 25 26 27 28 21 - Easter

25 26 27 28 29 30 31 29 30 27 - Passover / Spring Break Ends

MAY JUNE MAY JUNE
M T W T F S S M T W T F S S 27 - Memorial Day 8-10 - Shavuot

1 2 3 4 5 1 2 30 - Ascension of the Lord

6 7 8 9 10 11 12 3 4 5 6 7 8 9

13 14 15 16 17 18 19 10 11 12 13 14 15 16

20 21 22 23 24 25 26 17 18 19 20 21 22 23

27 28 29 30 31 24 25 26 27 28 29 30

JULY AUGUST JULY AUGUST
M T W T F S S M T W T F S S 4 - Independence Day 15 - Assumption of the Virgin Mary

1 2 3 4 5 6 7 1 2 3 4 10-11 -Tisha B'Av

8 9 10 11 12 13 14 5 6 7 8 9 10 11

15 16 17 18 19 20 21 12 13 14 15 16 17 18

22 23 24 25 26 27 28 19 20 21 22 23 24 25

29 30 31 26 27 28 29 30 31

SEPTEMBER OCTOBER
M T W T F S S M T W T F S S SEPTEMBER OCTOBER

1 1 2 3 4 5 6 2 - Labor Day 1 - Rosh Hashanah Ends

2 3 4 5 6 7 8 7 8 9 10 11 12 13 29 - Rosh Hashanah Begins 8-9 - Yom Kippur

9 10 11 12 13 14 15 14 15 16 17 18 19 20 13-20 - Sukkot

16 17 18 19 20 21 22 21 22 23 24 25 26 27 21 - Shmini Atzeret

23 24 25 26 27 28 29 28 29 30 31 22 - Simchat Torah

30

NOVEMBER DECEMBER NOVEMBER DECEMBER
M T W T F S S M T W T F S S 1- All Saints Day 8 - Feast of the Immaculate Conceptio

1 2 3 1 5 - Election Day 22-30 - Hanukkah

4 5 6 7 8 9 10 2 3 4 5 6 7 8 11- Veterans Day (observed) 24- Christmas Eve

11 12 13 14 15 16 17 9 10 11 12 13 14 15 28-29 - Thanksgiving 25- Christmas Day

18 19 20 21 22 23 24 16 17 18 19 20 21 22 31- New Year's Eve

25 26 27 28 29 30 23 24 25 26 27 28 29

30 31

Proposed Dates

Council Retreat Dates

Tentative First Budget Dates

Holidays

2019
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M E M O R A N D U M  
 
 

TO: Honorable Mayor and Council 
 

FROM: Dwight S. Danie, Village Clerk 
 

DATE: November 11, 2018 
 

RE: Lobbyist Registration Report 
 

 

Name of Lobbyist Principal Represented Date Registered 

Maria A. Gralia – Stearns, Weaver, Miller   Hudson Bay Company/Saks Fifth Ave 01/16/18 

Darrell Payne -  Stearns, Weaver, Miller   Hudson Bay Company/Saks Fifth Ave 01/16/18 

Carolyn M. Travis   Whitman Family Development 01/25/18 

Randall A. Whitman   Bal Harbour Shops, LLLP 01/25/18 

Matthew W. Lazenby   Bal Harbour Shops, LLLP 01/25/18 

John K. Shubin, Shubin & Bass   Bal Harbour Shops, LLLP 01/25/18 

Amy E. Huber, Shubin & Bass   Bal Harbour Shops, LLLP 01/25/18 

Bernard Zyscovich Zyscovich Architects   Bal Harbour Shops, LLLP 01/25/18 

lvor N. Massey aka Nik Massey   Bal Harbour Shops, LLLP 01/25/18 

Michael D. Katz 
Katz Barron Squitero Faust 

  Bal Harbour Shops, LLLP 01/25/18 

Howard L. Friedberg 
Katz Barron Squitero Faust 

  Bal Harbour Shops, LLLP 01/25/18 

Benjamin Elias, Whitman Family 
Development 

  Bal Harbour Shops, LLLP 01/25/18 

Raymond Jungles, Raymond Jungles 
Architects 

  Bal Harbour Shops, LLLP 01/25/18 

Roberto Bezold, Zyscovich Architects   Bal Harbour Shops, LLLP 01/25/18 

Jeffrey Bercow   Bal Harbour Civic Association  01/26/18 

Thomas Robertson   Bal Harbour Civic Association 01/26/18 

Tony Imbesi   Flamingo Way Enterprises  01/30/18 

Joseph Imbesi   Flamingo Way Enterprises 01/30/18 

Morgan McDonough   Saks Fifth Avenue 02/20/18 

Mark B. Fisher   Bal Harbour Civic Association  05/23/18 
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Name of Lobbyist Principal Represented Date Registered 

Yankie Andrusier   Bal Harbour Civic Association  05/23/18 

Dina Cellini   Bal Harbour Civic Association  05/23/18 

Thomas H. Robertson   Bal Harbour Civic Association  09/12/18 

Michael J. Marrero   Juan Roca 09/18/18 
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