
ED 071.195

TITLE
INSTITUTION

SPONS AGENCY
PUB DATE
NOTE
AVAILABLE FROM

DOCUMENT .RESUME

EA 004 796.

Student Rights Litigation Packet. Revised Edition.
Harvard Univ., Cambridge, ractSS. Center for Law and
Education.
Office of Economic Opportunity, Washington, D.C.
Apr 72
450p.
Center for Law and Education, Harvard University, 38
Kirkland Street, Cambridge, Massachusetts 02138
($7.00)

EDRS PRICE MF-S0.65 HC- $16.45
DESCRIPTORS Court Cases; Discipline; *Due Process; *Freedom of

Speech; Legal Aid; *Marital Status; Police Action;
Police School Relationship; *Pregnant Students;
Secondary School Students; *Student Rights

IDENTIFIERS *Corporal Punishment; Married Students

ABSTRACT
This package of materials is designed to be of help

to Legal Service attorneys who are, or who are about to be, active in
the area of student rights in secondary schools..The materials
consist mainly of complaints and supporting legal memoranda from
recent student rights cases. The conception of student rights that
the materials reflect is a traditional one, encompassing primarily
questions involving freedom of expression, personal rights, and
procedural fairness. The typical plaintiff in the cases is a high
school or junior high school student who has been suspended,
expelled, transferred, or otherwise disciplined because of something
he said, or did, or wrote, or because of the way he wore his hair.
While most of the cases focbs on the question of-whether or not
school officials had the legal right to act as they did, some others
are directed more toward the fairness of the procedures by which the
disciplinary action was handled. Often both issues appear in the same
case. (Author)



FILMED FROM ;EST AVAILABLE COPY

Lr's
U.S. DEPARTMENT OF HEALTH.Cr'

EDUCATION A WELFARE
OFFICEr-4

THIS 00CUMENT
OF

HAS
EDUCATION

BEEN REPRO.i--i DUCED EXACTLY AS RECEIVED FROM
THE PERSON OR ORGANIZATION ORIG.f- MATING IT. POINTS OF VIEW OR °PIN
IONS STATED DO NOT NECLSSARILYCD
REPRESENT OFFICIAL OFFICE #11:
CATION POSITION OR POLICY.

SEP 2 9 1972

Student Rights Litigation Packet

Prepared by the
Center for Law and Education

at Harvard University
38 Kirkland Sbeet

Cambridge, Massachusetts 02138
(617) 495-4666

The Center for Law and Education is an
inter-disciplinary research institute
established by Harvard University and the
United States Office of Economic Opportunity
to promote reform in education through
research and action on the legal implications
of educational policies, particularly those
affecting equality of educational opportunity.

The research reported herein was performed
pursuant to a grant from the Office of Economic
Opportunity, Washington, D. C. 20506, but the
opinions expressed should not be construed as
representing the opinions of any agency of the
United States Government.

4 7.0
Revised Edition, April 1972

1



TABLE OF CONTENTS

INTRODUCTION
i

I. FREEDOM OF EXPRESSION

A. Scoville v. Board of Education of Joliet Township High

1

9

28

32

School District 204, 286 F. Supp. 988 (N.D. Ill. 1968)
aff'd 2-1, 415 F.2d 860 (7th Cir. 1969), rev'd en banc
on rehearing, April 1, 1970, 425 F.2d 10 (7th Cir. 1970),
cert. den. 400 U.S. 826 (1970)

1. Complaint

2. Appellant's Brief

3. Supplementary Brief

4. Decision

B. Riseman v. School Committee of City of Quincy, 439 F.2d
148 (1st Cir. 1971)

1. Plaintiff's Brief 45

2. Court's Interlocutory Order 70

3. Casenote 71

C. Eisner v. The Stamford Board of Education, No. 13220

1. Memorandum of Decision 73

D. Letter to Students on Right to Invite Speakers to School '81

E. Letter to Students on Free Speech in Private Schools 83

II. PERSONAL RIGHTS (HAIR AND DRESS REGULATIONS)

A. ACLU Model Complaint and Memorandum on Class Actions

1. Memorandum 85

2. Model Complaint 95

B. Jeffers v. Yuba City Unified School District, Civil No. S-1555
(E.D. Calif., filed April 23, 1970)

1. Supplemental Memorandum of Points and Authorities 105



C. Montalvo v. Madera Unified School District Board of Education,
98 Cal. Rptr. 593 (1971)

1. Excerpt from amicus brief 127

D. Richards v. Thurston, 424 F.2d 1281 (1st Cir. 1970)

1. Appellees Brief on Appeal 137

2. Opinion

E. Hatter v. Los Angeles City High School District, 452 F.2d
673 (9th Cir. 1971)

147

1. Slip Opinion 157

III. PROCEDURAL DUE PROCESS

A. Igaggiliggpja, (Ct. of Comm. P1., Phila., 22 April 1970)

1. Complaint 163

2. Interrogatories 167

3. Brief 173

4. Order 183

B. Owens v. Devlin, Civil No. 69-118-G (D. Mass. filed Feb. 4, 1969)

1. Points and Authorities in Support of
Plaintiffs' Motion for a Preliminary Injunction 185

2. Amended .Rules_and Regulations 221

C. Andino v. Donovan, Civil No. 68-5029 (S.D.N.i. filed

January 1969)

1. Excerpt from Plaintiffs' Memorandum in Support of Motion
for Preliminary Injunction arguing for a fundamental right to

a free public education 225

D. The Public High School Student's Constitutional Right
to a Hearing, CLEARINGHOUSE REVIEW, Vol. 5, No. 8 (Dec. 1971) 231

E. Codes for High School Students, INEQUALITY IN EDUCATION, No. 8,

p. 24 (June 1971) 243



IV. MARRIAGE AND PREGNANCY

A. Johnson v. Board of Education of the Borough of Paulsboro,

255

279

Civil Action No. 172-70 (D.C.N.J., April 14, 1970)

1. Plaintiff's Brief

2. Court Order

B. Perry v. Grenada Municipal Separate School District,
300 F. Supp. 748 (1969)

1. Plaintiff's Trial Memorandum 281

C. N.Y. School Board Memorandum on the Education of
Pregnant Students 297

D. Ordway v. Hargraves, 323 F. Supp. 1155 (D. Mass. 1971)

1. District Court Opinion 299

2. Letter for Plaintiff's Lawyer to StateDepartment of
Education I ,

3. State Department of Education Res,ponse

303

307

E. Michigan Compiled Laws Annotated, Secs. 388 309

V. THE POLICE AND THE SCHOOLS

A. Overton v. New York, 24 N.Y.2d 522, 249 N.E.2d 366, 301 N.Y.S.2d
479 (1969) adhered to, 311 F. Supp. 1035 (S.D.N.Y. 1970)

1. Memorandum of Law in Support of Petition for Habeas Corpus . . 311

B. What Constitutes Your Right to Privacy on Campus,

339
by Roy Lucas

C. Howard v. Clark, 59 Hisc.2d 327, 299 N.Y.S.2d 65 (N.Y.
Sup. Ct. 1969)

1. Complaint
149

2. N.Y. Supreme Court Decision
357

D. Piazzola v. Watkins, 442 F.2d 284 (5th Cir. 1971)

1. Decision
361

v.



VI. CORPORAL PUNISHMENT

A. Murphy v. Kerrigan, C.A. No. 69-1174-W (D. Mass.)

1. CampIaint 367

B. Hernandez v. Nichols, No. C-70-800-RFD (N.D. Cal.
filed April 16, 1970)

1. Memorandum of Law 385

2. TRO 395

C. Note, Corporal Punishment in the Public Schools,
6 HARV. CIV. RIGHTS - CIV. LIB. L. REV. 583 (1971) 399

D. Additional Cases 411

VII. PROBLEMS OF STUDENT DISCIPLINE-AND CLASSROOM CONTROL,
by Roy Lucas 413

VIII. SUITS FOR DAMAGES IN STUDENT RIGHTS CASES

A. Recent cases granting positive relief 425

B. Suits for damages under the federal civil rights statutes . . . 425

C. College Law Bulletin report on Greene v. Ware, Civ. Act No. C-
313-70 (C.D. Utah, Dec. 8, 1971)

IX. FREEDOM OF INFORMATION

A. The right to view, challenge, or control student's
school records

B. The right to receive information about the overall
operation of a school or school system

427

429

430
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CENTER FOR LAW AND EDUCATION

Mailing Address:

38 Kirkland Street

Cambridge. Mascachusetts ort38

617-495-4666

This package of materials is designed to be of help to Legal
Service Attorneys who are, or who are about to be, active in the
area of student rights in the secondary schools. Many offices are
already involved in such litigation, but more Legal Service Attorneys
can and should lend their aid in the conflict now going on in high
schools and junior high schools between students, who have only
recently been recognized as "persons" under the Constitution, and
school officials, many of whom still cling to autocratic notions of
their own power.

The enclosed materials consist mainly of complaints and supporting
legal memoranda from recent student rights cases. The difficulty of
developing truly "model" court papers in this area stems from the fact
that the litigative approach best suited to a particular case is often a
function of a whole range of factors which differ from place to place,
such as state education laws, local school board regulations, the
practices of individual school administrators, judicial precedent within
a given juristiction, etc. There are, of course, recurrent constituional
arguments which can be made in most of the cases and the supporting
documents offer a rather complete compendium of applicable current
decisions. Needless to say, this is an area of the law which is de-
veloping rapidly and close watch should be kept on sources of new
judicial support.

The conception of student rights which the materials reflect is
a traditional one, encompassing primarily questions involving freedom
of expression, personal rights, and procedural fairness. The typical
plaintiff in the cases is a high school or junior high school student
who has been suspended, expelled, transferred, or otherwise disciplined
because of something he said, or did, or wrote, or because of the way
he dressed or wore his hair. While most of the cases focus on the
question of whether or not school officials had the legal right to act
as they did, some others are directed more toward the fairness of the
procedures by which the disciplinary action was handled. Often, both
issues appear in the same case.

While it can be argued that such a civil libertarian approach to
the problems of the schools somehow misses the mark, and that reinstating
a suspended student to a school he may well be better off staying out of
sidesteps the real task of making the schools themselves better places, we
submit that there are sound reasons for lawyers becoming involved in these
kinds of issues.
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First of all, and most obviously, the individual student who has
been disciplined for exercising a constitutionally protected right has
been significantly injured. Suspensions, expulsions, detentions, and
other disciplinary action based on non-disruptive speech, behavior, or
appearance represent the kind of harm inflicted by schools which no amount
of increased money or resources can remedy. The atmosphere which results
in such actions is precisely what is wrong with many schools. The long
hair cases, for instance, may seem trvial, but a student denied his
right to an education because of the way he looks reflects tellingly
on the educational assumptions under which many school officials are
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presently operating. Since the whole notion of public school students
having constitutional rights is relatively recent, many students and
parents may not know where to get legal help.

Second, this kind of litigation often has an impact on the schools
beyond the individual student who has been treated unjustifiably. A

particular plaintiff is more often than not attacking rules orinformal
practices which affect students throughout the school or throughout the
school system. Class actions can be brought. It may often be the case
that the mere threat of litigation will spur reform of unfair or abusive
school practices. When a lawsuit has -been initiated, school authorities
may act to moot the case before a decision is even handed down, as in
Owens v. Devlin (enclosed), where the Boston School Committee agreed to
amend its Rules and Regulations regarding the procedures followed in
suspension cases.

Third, the exposure, through litigation or otherwise, of the means
by which schools deny students their fundamental rights can often serve
as an entering wedge for an attorney to get at other features of the
schools -- discrimination in testing,track&ng, allocation of resources --
which may serve as the focus of separate lawsuits or concerted community

action. Interrogatories used in connection with a straightforward student
rights case may, for example, unearth information necessary to substantiate
other arguably illegal practices. In short, ferreting out the blatant

cases of unfair treatment can be a good way to open up inquiries into a

myriad of other means by which schools deny students their educational
entitlement.

Litigation, obviously, is not the only way for an attorney to

become involved in questions of student rights. Many cases, as mentioned,

can be settled without ever going to court, especially where favorable

judicial precedent or regulations exist; guidelines for suspension hearings
and disciplinary codes can be drafted and lobbied for; student, parent,
and community groups seeking change in the schools can be given assistance.
A coalition of high school students in New York City, for instance, has
recently proposed a bill of rights and is bringing pressure on the school

board to get it adopted. In effect, they are.negotiating collectively for

a contract with the school sytem much like the one their teachers annually

struggle for. In Washington D.C., a congress of high school students has

also proposed a bill of rights, including the right to strike, to form
political organizations, to rrint underground newspapers, to choose their
own grading system, and to have a say in the removal of teachers.

These materials do not by any means exhaust the kinds of suits which

can be brought in the student rights area. They were chosen because of



their representatives. Variations on the particular fact patterns
will certainly abound. It may not be necessary or desirable, for instance,
to wait until a student has been suspended or expelled from school to
initiate judicial action. There are numerous ways, short of suspension,
that school officials can inhibit constitutionally protected behavior --
notations on transcripts, poor college or job recommendations, denial of
access of extra-curricular activities, etc.

The Center will welcome any court papers which have been drawn up
or filed in student rights actions and which would be of use to other
legal service projects. We willact as a clearinghouse for these materials
and thereby, hopefUlly, avoid a lot of duplication and wasted effort.

The resources of the Center are also available to provide assistance
on individual cases. If you believe that there are grounds for legal
action centering around a student rights issue not covered in these
materials, please contact us.

SUMMARY OF MATERIALS

I. FREEDOM OF EXPRESSION

A. Scoville v. Board of Education of Joliet Township High School
District 204,286 F. Stipp. 988 (N.D. Ill. 1968), aff'd 2-1, 415
F.2d 860 (7th Cir. 1969), rev'd en banc on ret07g, April 1,
1970, 425 F.2d 10 (7th Cir. 1970), cert. den. 400 U.S. 826 (1970):
Complaint, Brief on Appeal, Supplementary Brief, Appeals Court Opinion
on Rehearing.

B. Riseman v. School Committee of City of Quincy, 439 F.2d 148
(1st Cir. 1971) -: Plaintiff's Brief; Court's Interlocutory
Order of November 3, 1970; Casenote analyzing Riseman.

C. Eisner v. The Stamford Board of Education, No. 13220
D. Letter to Students on Right to Invite Speakers to School.

E. Letter to Students on Free Speech in Private Schools.

The Scoville case involved, high school students who were expelled
for distributing on school premises a publidation which contained, in the
words of a letter sent to the offenders' parents, "inappropriate statements
about school staff members." The district court upheld the action of
the school officials in an opinion which was originally affirmed by the
7th Circuit C6urt of. Appeals. The case was reheard by that court, and,
on April 1, 1970, reversed.

The Scoville case represents an important new weapon in the legal
arsenal available to the high school student rights advocate, even given
its most narrow construction. The opinion adopted plaintiffs argument
and applied the judicial standard announced by the Supreme Court in



Tinker v. Des. Moines Independent Community School District, 393 U.S. 503 (1969),
to a situation in which students were actively protesting school policies
as well as the practices of certain named school administrators. (The
district court opinion in Scoville was written before the Tinker case
was announced, as was the enclosed brief, although a supplemental memoran-
dum citing Tinker is included.) Tinker, which dealt with students passively
demonstrating against the Vietnam war by wearing blaCk arm bands, held
that only when there existed "facts which might reasonably have led
authorities to forecast,8ubstantial disruption of,or material interference
with, school activities" could the First Amendment rights of high school
students be restricted.

As Judge Kiley points out in Scoville, the Tinker standard is an
extension of a similar rationale put forth in an earlier circuit court
case, Burnside v. Byers, 363 F.2d 244 (5th Cir. 1966). The Burnside
case existed at the time of the district court ruling in Scoville, but
the test put forth therein was not followed. The approach taken by the
first Scoville court is important to note, however, because it represents
a position commonly taken by school officials and courts in these kinds
of cases. That approach assumed that thRre was a certain class of student
expression which per se justified school authorities in taking disciplinary
action -- e.g., speech on school grounds which amounts to an "immediate
advocacy of, and incitement to, disregard of school administrative
procedures" -- and that in such cases it was unnecessary for school
officials or the courts to make a factual inquiry into the question of
whether or not it was reasonable to assume that the activity would
result in material disruption. This approach is wrong. A student's
First Amendment rightto freely express controversial viewpoints can be
restricted only if substantial disruption in fact occurs or can be reason-
ably forecast. The Tinker test is rendered meaningless if some kinds
of speech or writing or behavior can be prohibited absent a judgment
by school officials as to its impact on the rest of the school.

To the extent that the Tinker test protects student expression in
the absence of material disruptions in school activities, a significant
area of protected student expression has been carved out. Although
Justice Fortas was careful to point out that Tinker was not concerned
with "aggressive, disruptive or even group demonstrations," the opinion
taken as a whole lends strong support to the position that neither the
substance nor the means of student expression can, standing alone,
constitute grounds for disciplinary action. Scoville has made it clear
that high school students have the right to speak out on controversial
issues, to criticize school policies and personnel, to distribute literature
on school premises, to publish newspapers free from official censorship --
all subject, of course, to the interest of the school in maintaining
order and to rules and regulations reasonably calculated to maintain order.

Two further points about Scoville should be noted. First, even
though the plaintiff students were eventually reinstated, the case did
not become moot. Relief was also requested in the form of a declaratory
judgment and an injunction prohibiting school officials from making infor-
mation of the expulsions available to colleges and prospective employers
and from noting the expulsion on school records.

-iv-



Second, the Illinois statute which gives school boards the power
"to expel students guilty of gross disobedience and misconduct" was
challenged on the grounds of vagueness and overbreadth, although the
court did not rule on these issues. Most school authorities have grants
of power cast in similar language, and in all these cases the vagueness
and overbreadth arguments should be made. An imrorta decision on this
point, Soglin v. Kaufman, 295 F. Supp. 978 (01.r , is. 1968), aff'd,418
F.2d 163 (7th Cir., 1969) held that a regulation prohibiting students'
"misconduct" was unconstitutionally vague. See also Sullivan v. Houston
Independent School District, 307 F. SUM). 1328, 1343-47 (S.D.., Tex.
1969). Other decisions, notably Esteban v. Central Missouri State
College, 514 F.2d 1077 (8th Cir. 1969)', have come down with contrary
rulings, however. For a good discussion of the overbreadth question,
see Note, The First Amendment Overbreadth Doctrine, 83 HARV. L. REV. 844 (1970).

Given the fact that speaking out on sensitive issues or advocating
change in school policies does, almost by definition, result in some
"disruption," the Tinker test may turn out to be less of a breakthrough
than it appears. It is, however, a beginning. Where previously high
school students had virtually no legal alternatives when faced with the
all-inclusive authority of the school system, they now hsve some breathing
room. The traditional in loco parentis view of the schools seems to be
slowly giving way, in the courts at least, to a view of education premised
on the fact that neither "students or teachers shed their constitutional
rights to freedom of speech or expression at the schoolhouse gate."
(Tinker). The traditional reluctance of the courts to interfere with
the judgment of professional educators in matters of public school policy
is now being eroded. No longer can courts uphold restraints on student
expression merely because such restraints bear some reasonable relation to
"educational goals." The interest which must be balanced against
free expression, by judges and schoolmen, is neither the inculcation of
a particular moral or political viewpoint, nor the fostering of respect
for authority in general. Rather it is the material disruption of school
activities. The arguments should no longer be over the question of whether
the courts have any business meddling in the educational realm, but rather
over definitions of "material disruption" and "school activities."

Sullivan v. Houston Independent School District, 307 F. Supp. 1328
(S.D. Tex. 1969), represents a: Atter kind of case in which a court gave
flesh and bones to Tinker.

In Sullivan two students were expelled from high school by a principal
for distributing a student newspaper, the Pflashlyte. The papers had been
distributed on streets, in a park 'near the school, and in a downtown
shopping area that was frequented by students -but not in the school
itself. Some students brought copies to the school, however, and the
two student publishers were expelled because of a minor school commotionthat resulted.

Citing Tinker v. Des Moines Independent Community School District, 393 U.S.503 (1969), the Court held that students have the First Amendment right



to distribute student published materials both in and out of school, and
that school officials may not suppress such Rapers merely because they
present "expression of feelings with which /school officials/ do not
wish to contend." Burnside v. Byars, 363 F.2d 744, 749 (5th Cir. 1966).
School officials could only prescribe reasonable rules as to the time,
place and manner of distribution, which in this case they had not done.
Moreover, a school rule upon which the expulsions were purportedly based,
which gave the principal the power to make any rules "in the best interests
of the school," was held unconstitutional both because it was so!vague
as not to give students notice of what conduct was prohibited, and also
because it*was so broad as to allow proscription of protected First
Amendment activities.

Sullivan is important for the vigor with which it protects students'
rights of freedom of expression. Whenever students express unpopular
ideas in school, as was the case here, there is likely to be some kind
of reaction by administrators, teachers, and other students, and freedom
of expression for students becomes meaningless if only placid and neutral
expression which invokes no concern, anger, or passion is allowed. In
this case, for example, there were minor instances of disturbance: students
were reading the newspaper in class and in the hallways, some papers were
stuck in sewing machines and in towel distributors in the bathrooms,
some students tried to d:scuss the paper in class, and so on. 11

Court did not allow these minor disturbances to override the free speech
rights involved:

It is also clear that if a student complies with reasonable
rules as to times and places for distribution within the
school, and does so in an orderly, non-disruptive manner,
then he should not suffer if other students, who are lacking
in self-control, tend to over-react thereby becoming a dis-
ruptive influence. Mr. Justice Douglas's famous quote from
Terminiello v.. Chicago, 337 U.S. 1, 4 (1948),is particularly
important to this issue: "A function of free speech under our
system Is to invite dispute. It may indeed best serve its
high purpose when it induces a condition of unrest, creates
dissatisfaction with conditions as they are, or even stirs
people to anger. Speech is often provocative and chal-
lenging. It may strike at prejudices and preconceptions
and have profound unsettling effects as it presses for
acceptance of an idea."

The materials next present two recent circuit court cases which deal

with the issue of "prior restraint" or "prior censorship" of student expression

within the schools. Riseman v. Quincy School Committee, 439 F.2d 148 (1st

Cir. 1971), holds that students may distribute materials within school --

buildings and that,while school officials may prescribe reasonable rules as

to time, place and manner of distribution, they may not require prior

approval of the content of such papers. A Second Circuit case, Eisner v.

Stamford Board of Education, 440 F.2d 803 (2d Cir. 1971), goes the other

way. It holds that school officials may require prior submission of student

materials to determine whether they will result in "substantial disruption"

of the educational process. Eisner does (rather limply) try to mitigate

some of the dangers of such censorship by requiring that school officials

must make their decision promptly so that students will have the opportunity

to challenge it in court. The materials below present (1) Plaiatiffs'

brief in Riseman; (2) An interlocutory order by the court of appeals in

Riseman; and (3) A casenote

-vi-



analYiing and comparing Riseman and Eisner.

Other materials in this section analyze the right of students to
invite speakers to school and the right of students to freedom of ex-
pression in private schools.

II. PERSONAL RIGHTS (HAIR AND DRESS REGULATIONS)

A. ACLU Model Complaint and Memorandum on Class ACtions.

B. Jeffers v. Yuba City Unified School District, Civil No. S-1555
(E.D. Calif., filed April 23, 1970): Supplemental Memorandum
of Points and Authorities.

C. Montalvo v. Madera Unified School District Board of Education,
98 Cal. Rptr. 593 (1971): Excerpt from.amicus
brief filed.by American Civil Liberties Union.

D. Richards v. Thurston, 424 F.2d 1281 (1st Cir. 1970): Appellees
Brief on Appeal, Opinion.

E. Hatter v. Los Angeles City High School District, 452 F.2d
673 (9th Cir. 1971).

School authorities cannot arbitrarily regulate the dress or hair style
of their students. The Supreme Court has never spoken out on the issue, but
the language of Tinker, as well as several favorable lower court opinions,
lends support to any challenge to these kind of regulations. As the court
said in Griffin v. Tatum, 300 F. Supp. 60 (M.D. Ala. 1969): "Although
there is disagreement over the proper analytical framework, there can be
little doubt that the Constitution protects the freedom to determine one's
own hair style and otherwise to govern one's personal appearance."

The opinion in Richards seems to be typical of the approach taken in
most of the decisions which strike down hair regulations. Richards held
that restrictions on hair style violated the Due Process Clause of the
Fourteenth Amendment. ."We conclude that within the commodious concept of
liberty, embracing freedoms great and small, is the right to wear one's
hair as he wishes." Given such a right, the court held that the defendaht
principal had failed to present a sufficient countervailing justification
for the rule. While Judge Coffin did not elaborate on.what factors would
justify such restrictions, it should be argued in these cases that only
considerations of heal 'r safety are constitutionally valid reasons for
regulating hair styles.

Two circuit courts, the Seventh and Eighth , have joined the First
Circuit, (Richards v. Thurston, 424 F.2d 1281), in upholding the right of
students to wear their hair as they please and have rejected conclusory
statements by school officials that long hair "interferes" with the ed-
ucational process. Breen v. Kahl, 419 F.2d 1034 (7th Cir. 1969) and
Crew v. Cloncs, 432 F.2d 1259 (7th Cir. 1970); and bishop v. Colaw, 450
F.2d 1069 (8th Cir. 1971). The Eighth Circuit opinion is interesting for
its rare expression of judicial candor. The Eighth Circuit recognizes
that long hair does not disrupt the educational process so much as it
disrupts school officials themselves and their intolerance:



Much of the board's case rests upon conclusionary
assertions that disruptions would occur without the
hair regulations. It is apparent that the opinion
testimony of the school teachers and administrators,
which lacks any empirical foundation,- likely reflects
a personal distaste of longer hair styles . . . .

Tolerances of individual differences is basic to our
democracy, whether those differences be in religion,
politics, or life-style. Bishop v. Colaw, at 1076-77.

And in Crew v. Cloncs, 432 F.2d 1259 (7th Cir. 1970), the Court's
candor was equally refreshing. School officials tried to justify the
hair rule on the basis that long hair "disrupted" other students and
presented hazards to the health and safety of students -- citing examples
where other students were distracted from their work by plaintiff'
long hair, or where the-hair might get in the way in gymor get caught
in machinery in shop.- The court rejected these purported justifications
as "insubstantial" and noted that somehow the school managed to deal with
the same problems in the case of girls, who also wore long hair and
participated in gym and shop. In another expression which pierced the
political smokescreen thrown up by school officials, the court found
that

Despite the rationalizations offered by defendants,
we believe that their action in excluding plaintiff
from North Central resulted primarily from a dis-
taste for persons like plaintiff who do not conform
to society's norms as perceived by defendants.

It has, then, become increasingly apparent that the "hair" con-
troversy is at heart political. After summarizing the hair cases, a
recent article concludes that

What is disturbing is the inescapable feeling that long
hair is simply not a source of significant distraction,
and that school officials are often acting on the basis
of personal distaste . . .. 84 HARVARD LAW REV. 1702,
1715 (1971).

Unfortunately, however, some courts have, in effect, vindicated
this personal distaste of school officials. In King v. Saddleback
445 F.2d 932 (9th Cir., 1971), the Ninth Circuit,-relying -on wholly
conclusory affadavits by school officials that long hair interfered
with the educational process, upheld a hair regulation,as a reasonable
exercise of school officials' authority to govern the educational
process. And in Freeman v. Flake, 448 F.2d 258
(10th Cir. 1971), the Tenth Circuit dismissed hair cases from three
different states saying that no federal issue was presented: "The
problem, if it exists, is one for the states and should be handled
through state procedures."



There are other possible means of combating hair rules and dress
codes. In Crossen v. Fatsi, 309 F. Supp. 114 (D. Conn. 1970), a district
court struck down a dress code on the ground, among others, that rules
requiring dress to be "in good taste" and "modest" were unconstitutionally
vague. And in Hatter v. Los Angeles School District,No. 26,031,
(9th Cir. Nov. 22, 1971), the same Ninth Circuit, which had upheld
a school hair rule, held that students had the right to engage in first
amendment activities (such as leafletting, button-wearing, and a boycott
against a school "chocolate drivel to protest such dress and hair
rules. In Hatter the students used their own power successfully to
eliminate the school's dress codes, and the court provided legal protection
for the exercise of that power even though it had refused to strike down
dress code rules themselves. There is, then, more than one way to skin
a cat. In Hatter, school officials argued that a dress code did not rise
to the level of an issue protected by the First Amendment, but the court
disagreed:

At issue is the right of students peacefully to protest
policies of their school that serve to restrain their
freedom of action. That these policies may not directly
affect the adult community or concern the nation as a
whole is of no moment.

The ACLU model complaint for class actions challenging hair regula-
tions is designed to avoid the problem of recalcitrant school officials
who feel themselves unbound by decisions to which they or their students
were not joined as parties. The memorandum following the complaint
sets out the factors to be weighed in deciding when to
proceed via a class action. It is applicable to the whole-range of students'
rights litigation. (See also the Jones procedural due process case in
the next section.)

The Jeffers supplemental memorandum is organized on a case-by-case
basis, and summarizes most of the recent rulings.

The materials in the package deal exclusively with long hair restrictions,
but the same legal arguments are applicable to dress codes. Restrictions
on dress should be subject to the same burden of justification as restrictions
on other constitutionally protected rights, to wit, they must be designed
to prevent substantial disruption in school activities. The New York
State Commissioner of Education,- for example, has ruled that school
authorities can only "prohibit the wearing of any kind of clothing
which causes a disturbance in the classroom, endangers the student wearing
the same, or other students, or is so distractive as to interfere with
the learning and teaching process." Dalrymple v. Board of Education of
the City of Saratoga Springs (No. 75947.

A separate 275-page packet on selected Student Codes (May, 1971)
is available from the Center for a fee of $5.00.(free to legal services
programs).



Postscript: As these materials were being prepared, the U.S. Court
of Appeals for the Fourth Circuit invalidated a long-hair regulation,
holding that it violated a student's right to "be secure in /his/
person" under the Due Process Clause. Massie v. Henry, 40 U.S. L.W.
2544 (2/2/72).' The fact that some students reacted disruptively to the
wearing of long hair by others was held insufficient justification for the
rule. Safety, too, was asserted by school officials as a justification,
but the Court held that in laboratories where burners were present,
students could wear hairbands, hairnets, or caps.

III. PROCEDURAL DUE PROCESS

A. Jones v. Gillespie, (Ct. of Comm. P1., Phila., 22 April 1970):
Complaint, Interrogatories, Brief, Court Order.

B. Owens v. Devlin, Civil No. 69-118-G (D. Mass., filed Feb. 4,
1969): Point§ and Authorities in Support of
Plaintiffs' Motion for a Preliminary Injunction, Amended Rules
and Regulations ("Code of Discipline").

C. Andino v. Donovan, Civil No. 68-5029 (S.D.N.Y., filed January
1969): Excerpt from Plaintiffs' Memorandum in Support of Motion
for Preliminary Injunction arguing for a fundamental right to
a free public education.

D. The Public High School Student's Constitutional Right to a
Hearing, CLEARINGHOUSE REVIEW, 'o1. 5, No. 8 (December, 1971).

E. Codes for High School Students, INEOUALITY IN EDUCATION, No. 8,
p. 24 (June 1971).

Many recent cases have challenged the practice of school authorities
by which students are suspended, expelled, or transferred without being
afforded a fair hearing and other procedural safeguards.

The scenarios in the cases are familiar: A student is told that he
has -been suspended (expelled, transferred) from school, often with no
prior warning or indication of the charges against him. His parents
may be invited to attend a "conference" with the principal or some other
administrative official to be told the reason for the disciplinary
action, after which the student may or may not be reinstated. The affairs
are often hopelessly one-sided, neither the student nor his parents
being given the opportunity, or the means, to challenge the accusations
made by the school authorities.

-x-



The Jones case represents a straightforward judicial attack on a
typical suspension arrangement. The plaintiff, representing the class
of all students in the. Philadelphia public schools, challenged a procedure
by which students were suspended from school, often for long periods of
time, without being afforded a fair hearing. The case resulted in a
consent decree under which the class defendants were enjoined from sus-
pending any student for a period longer than five days absent a proper
hearing. The school district was also ordered to establish regulations
regarding the elements of the hearing itself -- notice of charges, notice
of time and place of hearing, right to counsel, right to appeal, etc.

The Owens litigation, while basically a procedural due process suit,
involved several additional issues. Plaintiffs, first of all, were
technically being transferred from their junior high school. Second,
there was an element of racial discrimination involved. Third, the
defendant principal failed to follow even the existing suspension procedures,
inadequate as they were. The case was settled by stipulation, with
the Boston School Committee agreeing to amend its Rules and Regulations
regarding suspension and transfers. (The amended Rules are included.)

As a general proposition, when state education laws or local school
board regulations do provide for some procedural safeguards in suspension
and transfer cases, it may often be possible to argue that those safe-
guards are not followed. The New York State Legislature, for example,
has recently passed a law guaranteeing the right to notice, to a hearing,
to counsel, and to cross examination in suspension cases lasting more than
five days, and the New York City School Board has established procedures
governing the short-term "principal suspension." Both sets of provisions,
however, are often violated by individual principals.

The short exerpt froin the Andino memorandum is included because
the argument contained there should serve as the starting point for any
constitutional attack on arbitrary suspension and transfer procedures,
i.e., that the right to a public education is fundamental and, therefore,
cannot be taken awy without due process of law. (Jones and Owens rightly
begin with this position.) Such a right can be inferred from state
education laws (e.g., compulsory attendance provisions), the Constitution,
and the language of various Supreme Court decisions.

The real controversies to this area involve not so much what elements
of a fair procedure should be required, but rather the point in time when
they should attach. Most existing pfocedures, including those spawned by
the Boston and Philadelphia lawsuits, recognize the distinction between
"short term" and "long term" suspensions and provide for the full:panoply
of due, process safeguards in the latter. The rationale for the distinction
stems from the view that high school principals should have available
a disciplinary tool which can be employed on the spot without the necessity
of notice or hearing. Such short term suspensions are typically limited
to five days. Because it is rare that the maintenance of school order
depends on the immediate removal*of a student, because such short term



suspensions account for most high school disciplinary actions, and because
the procedure is often abused by adding one short term suspension on top
of another, there is a strong argument that all the procedural safeguards
should apply before any student is denied access to school for any length
of time, with exceptions for emergency situations only.

Some recent cases support this view. In Stricklin v. Regents of
University of Wisconsin, 297 F. Supp. 416 (W.D. Wisc. 1969), students
were suspended from the University of Wisconsin for allegedly "occupying"
a university building. The court held that except in a clear emergency
the students had a right to a Prior hearing: "Unless the element of danger
to persons or property is present, suspension should not occur without
specification of charges, notice of hearing, and hearing," and that all
of these elements "must constitutionally precede the imposition of the
sanction . . . ." 297 F. Supp. at 420.

In Stricklin Judge Doyle did not reach the question of whether due
process requires a prior hearing for a "short term" suspension, but
other cases have so held. In Black Students ex rel Shoemaker v. Williams,
317 F. Supp. 1211 (M.D. Fla. 1970), where 100 black students were suspended
for 10 days for allegedly participating in a "walk-out," the court held
that a -10 day suspension from high school requires a prior hearing.
And -in Sullivan v. Houston Independent School District, 333 F. Supp. 1149,
1176 (S.D. Tex. 1971), the court held that a prior hearing must be afforded
a student for any suspension "which is not specifically limited to three
Aays or less at the time of imposition." See also Williams v. Dade County
School Board, 441 F.2d 229 (5th Cir. 1971).

The Sullivan case is not only a strong one for the right to a hearing.
It also contains an excellent discussion of the propriety of the "suspension"
device itself, strongly condemning it.

The suspension is, the court says, in effect, an easy "out" for school
officials who simply would rather put the student "out" than attempt to
deal with him as a human being. Far from solving anything, such a procedure
stigmatizes a student, causes him to miss school and get behind in his
work, and thus serves only to aggravate any problem a student might have.
This discussion on pages 1171-76 of the opinion should be very valuable
to legal services attorneys in persuading a court that even short term
suspensions are serious matters.

Except in the cases of compounded short-term suspensions, students
are rarely expelled completely from a school system. As was the case in
Boston, the disciplinary transfer -- to another school or to a special
school -- is commonplace. The distinction between an expulsion and a
transfer should not be used to justify an arrangement pro-riding for a

fair hearing in one case and not in the other (as in the Madera case in
New York, since rendered obsolete by a state statute). Hearings must
be provided whenever a student is denied, for disciplinary reasons, access
to a school he otherwise has a right to attend.



As mentioned, lawyers can often take a hand in drafting disciplinary
procedures for' local school authorities. The Oakland Lawyers' Committee
Project, for example, has recently recommended extensive revisions to the
Oakland School Board's disciplinary code, including a provision for establishing
school-site disciplinary committees with student and parent representation.
The proposal also contains provisions dealing with the role of police in the
schools, corporal punishment, and drugs, as well as detailed procedures for

'

suspensions and expulsions. The Youth Law Center has done much the same thing
in San Francisco, recommending that on-site mediation committees be established
in all schools to deal with a whole range of disciplinary problems. Both
proposals work within the framework of existing California statutes dealing
with suspension procedures. (Copies of both proposals are available from the
Center in the Student Code packet.)

The Clearinghouse Review article on due process for high school students
and the article on Student Codes, which are reprinted below, summarize and
analyze the case'law in the due process area and the various student codes
which have resulted.

IV. MARRIAGE AND PREGNANCY

A. Johnson v. Board of Education of the Borough of Paulsboro, Civil
Action No. 172-70 (D.C.N.J., April 14, 1970): Plaintiff's Brief,
Court Order.

B. Perry v. Grenada Municipal Separate School District, 300 F. Supp.
748 (1969): Plaintiff's Trial Memorandum.

C. N.Y. School Board Memorandum on the Education of Pregnant Students.

D. Ordway v. Hargraves, 323 F. Supp. 1155 Mass. 1971): District
Court Opinion; Letter from Plaintiff's Lawyer to State Dept. Of
Education; State Dept. of Education Response-.

E. Michigan Compiled Laws Annotated, Secs. 388. 391-94 (Supp. 1971).

Plaintiffs' in the Johnson case were challenging a formal school board
policy under which "any married student or parent shall be refused participation
in extra-curricular activities." Plaintiffs' attorneys argued that the policy
violated the First Amendment rights of freedom of expression and association,
the Equal Protection and Due Process clauses of the Fourteenth Amendment, and
the penumbral right of privacy which has been inferred from the Ninth Amendment.



There was no written opinion in Johnson, but counsel for plaintiffs'
analysis indicates that the trial judge stated that he was striking down the
school board policy on Equal Protection grounds. He held that the rule bore
no reasonable relationship to legitimate school purposes. As the analysis
points out, however, the judge rejected only the particular moral justifications
for the rule which the school board cited in its argument, .thereby implying
that there could exist some moral justification for such a rule. Such a view
is contrary to the thrust of recent cases, notably Tinker. As has been
emphasized, the extent of constitutional rights guaranteed to students is no
longer solely a function of school officials' ability to find any reasonable
justification for their policies. Disruption in the educational process
must occur when a deprivation of an educational right occurs. The desire to
prevent moral contamination is not, itself, enough.

Even, when educational reasons are put forth to justify school policy
.(such as the contention in Johnson that restrictions on married students'

extra-curricular activities were necessary to maintain a high academic
standing), there must be a reasonable relation between the education goal and
the policy itself. The Johnson rule assumed a direct correlation between
4narriage and academic performance and could -well have been strhck down for
overbreadth on those grounds. Further, the rule assumed that grade-measured
academic performance was educationally more valuable than extra-curricular
activities. The brief presents good counter-arguments to this position.

The school board in Johnson assumed that while there may exist a right
to attend school, participation in extra-curricular activities was a privilege --
a privilege whose denial could be accomplished without regard for constitutional
considerations. The brief dispels the distinction. The argument presented
on this point is applicable to a whole range of students rights cases in which
students are not denied an education entirely, but only some part of the total
educational experience. Male students being barred from participation in
athletics because of behavior or appearance is commonplace. As the brief
points out, "the distinction completely disregards the fact that, like
scholastic activities, extra-classroom activities are funded by the state
by means of its taxing power as a significant aspect of the educational process."

The Perry case challenged_a school policy which automatically barred
pregnant girls and unwed mothers from school. The court ruled narrowly that
the exclusion of unwed mothers without a hearing violated Due Process. The

opinion, however, made it "manifestly clear that lack of moral character is
certainly a reason for excluding a child from public education." The court
went on to concede that "the fact that a girl has one child out of wedlock
does not forever brand her as a scarlet woman undeserving of any chance for
rehabilitation or the opportunity for future education."

Even though the plaintiff in Perry may have eventually been reinstated,
the approach taken by the court is too narrow. The possibility of an unwed
mother "morally contaminating" her fellow students cannot, absent a verifiable
disruption in school activities, serve as a justification for an expulsion
from school. :The brief also convincingly argues that the failure to exclude
unwed fathers violates the Equal Protection clause.
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The court had no problems with the policy of excluding pregnant girls."The purpose for excluding such girls," it said, "is practical and apparent."In light of recent,student rights decisions in other areas, however, such
procedures may not appear as practical and apparent as they once did. Theymay well be unconstitutional.

School authorities not only have a legal obligation not to discriminate
against pregnant girls by denying their tight to attend regular classes, they
may also be obligated to provide special services to such students once it
becomes unadvisable, for health reasons, for them to attend ordinary sessions.Many jurisdictions have set up such programs. The New York City School-Board
memorandum reflects a policy which is a far cry-from the automatic exclusion
procedure (a la the Perry case) which existed in that city only a few years ago.

Finally, in Ordway v. Hargraves, 323 F. Supp. 1155 (D. Mass. 1971),
a District Court squarely held that an unwed pregnant girl could not be
excluded from regular high school classes because of pregnancy. The defendant
school officials did not assert, as was alleged in Perry, that the girl's
presence would "contaminate" other students "morally." Rather they attempted
to justify the exclusion as in the best interest of the plaintiff herself.
But the plaintiff presented medical and other expert testimony that participationin regular school activities would do no harm to the plaintiff or her unborn
child and that, conversely, exclusion would probably cause harm. The court
held that "it would seem beyond argument that the right to receive a public
school education is a basic personal right or liberty" and that it could not
be infringed upon in the abselsce of substantial Medical or other justification.

One of the basic problems in the students rights area is that a court
victory only applies to the named defendant, which is usually only an individual
school district. Meanwhile, the rights won in court against one district mayhave no protection in the many other school districts in the state. The
materials which follow the Ordway decision illustrate one possible method of
trying to broaden the impact of a case.

Plaintiff's attorney wrote to the Massachusetts Commissioner of Education
urging him, pursuant to his duty to enforce all the "laws" relating to public
school education, to write a guideline letter to all school districts informing
them of the substance of the Ordway decision and urging them to comply with
the decision as the law of the jurisdiction. This was; done and no exclusions
based on pregnancy have been reported in Massachusetts since that time. The
opinion-letter to the Commissioner and his letter to school districts are
reprinted below.

Lastly, we have reprinted a recently passed Michigan statute which
prohibits exclusion from high school based on pregnancy. Hopefully, similar
efforts to past legislation protecting student rights can be made in other
states.



V. THE POLICE AND THE SCHOOLS

A. Overton v. New York, 24 N.Y.2d 522, 249 N.E.2d 366, 301 N.Y.S.2d
479 (1969), adhered to, 311 F. Supp. 1035 (S.D.N.Y. 1970):
Memorandum of Law in Support of Petition for Habeas Corpus.

B. What Constitutes Your Right to Privacy on Campus, by Roy Lucas.

C. Howard v. Clark,'59 Misc. 2d 327, 299 N.Y.S.2d 65 (N.Y. Sup. Ct.
1969): Complaint, N.Y. Supreme Court Decision.

D. Piazzola v. Watkins, 442 F.2d 284 (5th Cir. 1971).

The Overton case involves the extent of Fourth Amendment search and
seizure protections in high schools. At each step in its rather prolonged
history (see habeas petition), the authority of the Vice Principal of Mount
Vernon High School to consent to the search by police of student lockers
has been upheld. (The officers possessed a warrant which was later held
to be invalid.)

The New York State courts which originally ruled in Overton seemed to
be clinging to a notion that, until recently, has pervaded judicial rulings
in the high school student rights cases; since school officials are acting
in loco parentis, they have the authority to waive constitutional safeguards
which have been held applicable to "real people" in the "real world." The
New York Court of Appeals appears to have retained this notion even after
the case was remanded by the U.S. Supreme Court for consideration in light of
Bumper v. North Carolina, 391 U.S. 545 (1968), which held that a valid consent
to search cannot be given when the consenter has been presented with a
presumably valid search warrant.

The Roy Lucas memo on "What Constitutes Your Right to Privacy on Campus"
offers extensive case support for high school search cases.

The plaintiffs in the Howard case were suspended froM school after
being arrested off school grounds and charged with possession of narcotics.
The-action was taken under a local school board regulation providing for
automatic suspension in such cases.

The court did not rule on any of the Equal Protection or Due Process
issues raised, nor did it question the constitutionality of the New York
State statute setting out the grounds for suspension. Instead, it held simply
that the New Rochelle School Board had exceeded its authority under the state
statute. No brief was filed in Howard, but the constitutional arguments are
outlined in the complaint.

Since Overton,several courts have extended varying degrees of Fourth
Amendment protection to the dormitory rooms of college students, and while
this is not quite the same as a high school student's locker, there are
strong arguments for extending the rationale of the college cases to the
high school situation, as indicated below.
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Reprinted here is the recent Fifth Circuit case of Piazzola v. Watkins,442 F.2d 284 (1971), written by Judge Richard T. Rives. It was Judge Riveswho wrote for the Fifth Circuit in Dixon v. Alabama, the leading case for theright of students to due process of law and fair procedures before beingexpelled or suspended from school. Dixon, though a college case, became thebasis for later cases protecting the due process rights of high school students.Similarly, Piazzola is a college case, but promises to become the leadingFourth Amendment case for high school as well as college students.

In Piazzola, the Dean of Men at Troy State University was informed bylocal police that they suspected certain students of possessing marijuanain their college dormitory rooms. The police requested and obtained Universitycooperation in the search. University officials gave police access to the roomsand participated with the police in the searches of six or seven dormitory rooms.Marijuana was found in the rooms of two students, who were subsequently
prosecuted and sentenced to five years in prison. The case reached the federalcourts through habeas corpus petitions by the two students.

The defendents attempted to justify the search, conducted without awarrant, on the basis of a regulation in which the college "reserved" theright to inspect dormitory rooms and to search them "when deemed necessary."

Citing Katz v. United States, 389 U.S. 347 (1967), and other cases
which hold that the Fourth Amendment protects people, rather than places,from
"unreasonable searches," the court argued that college students should not bedeemed to surrender their Fourth Amendment rights simply because they happento live in college-owned facilities. True, the University could exercise somesupervisory power over college dormitory rooms in furtherance of the 'Vniversity'sfunction as an educational institution." But in the present case school officialshad consented to a search by the police whom they knew were primarily concerned
with gathering evidence for a criminal prosecution. The court held:

The regulation cannot be so construed or applied so as to give
consent to a search for evidence for the primary purpose of a
criminal prosecution. Otherwise, the regulation itself would
constitute an unconstitutional attempt to require a student to
waive his protection from unreasonable searches and seizures
as a condition to his occupancy of a college dormitory roam.
Compare Tinker v. Des Moines Independent Community School District,
393 U.S. 503, 506 (1969) ...Clearly the University had no authority
to consent to or -loin in a police search for evidence of a crime.
(Emphasis added.) Piazzola, at 289-290.

(The cite to p. 506 of Tinker is clearly a reference to the statement
"It can hardly be argued that either students or teachers shed their constitutional
rights to freedom of expression at the schoolhouse gate.")

Two other cases have extended similar Fourth Amendment protection to
college students, and are discussed in the text of the Pizaaola case: People
v. Cohen, 57 Misc.2d 858, 306 N.Y.S.2d 788, and Commonwealth v. McCloskey,
217 Pa. Super. 432, 272 A.2d 271 (1970).



These-afguments should be applicable to'school officials' consent to,
and participation in, an otherwise illegal search of a high school student's
locker, desk or other private area assigned to the student. For example,
in Overton, a student's locker was opened and his coat was searched for
marijuana. Like Piazzola, school officials knew that the whole purpose of
the police search was to obtain evidence of a crime. Clearly, if a high
school student is simply walking down the street his coat cannot be searched
by police without a warrant or probable cause. But students are in high
school because state law requires them to be there, and they necessarily
have to store their coats some place. In most schools, lockers are supplied
for that purpose. To allow a warrantless police search in these circumstances
is, in effect, to provide by law for a situation in which students automatically
surrender their Fourth Amendment rights at the whim of police officers or
school officials. If, as Tinker has held, students do not shed their First
Amendment rights at the schoolhouse gate, it seems incongruous that they should
surrender the right to privacy they would otherwise have. As Judge Rives
stated in Piazzola, "The right to privacy is no less important than any other
right carefully and particularly reserved to the people." Mapp v. Ohio, 1961,
357 U.S. 643, 657 .." 442 F.2d at 290.

VI. CORPORAL PUNISHMENT

A. Complaint in. Murphy v. Kerrigan, C.A. No. 69-1174-W (D. Mass.),
settled by stipulation, June 3, 1970.

B. Memorandum of Law in Hernandez v. Nichols, No. C-70-800-RFD (N.D.
Cal., filed April 16, 1970)i TRO,

C. Note, Corporal Punishment in the Public Schools, 6 HARV. CIV. RIGHTS -
CIV. LIB. L. REV. 583 (1971).

D. Additional Cases.

Murphy v. Kerrigan, challenged corporal punishment in the schools broadly
as a policy violative of the due process guarantee of the Fourteenth Amendment
and the Eighth Amendment's prohibition against "cruel and unusual punishment."
It also argued that-the lack of standards for the imposition of such punishment,
and the lack of fair procedures prior to imposition of-such punishment, violated
due process. Included-in the papers is a model procedure for dealing with

grievances against teachers. The case ended with a consent decree by _which
the Boston School- Committee agreed to ban corporal punishment in the Boston

public schools. The decree expressly stated, however, that it was binding only

for the duration of the term of the School Committee members in office at the
time of the settlement.

The memorandum in Hernandez v. Nichols presents arguments for challenging
corporal punishment solely on procedural due process grounds.



The law review note, Corporal Punishment in the Public Schools, argues
that courts should find corporal punishment cruel and unusual and a denial
of due process of law. It incorporates ideas expressed in a draft of "Cruel
and Unusual Punishment in. Corporal Punishment Cases=` by Carolyn Peck, a former
Center attorney. Eighth Amendment challenges are considered in light of
whether the pnnishment constitutes "civilized treatment" and whether it is
clearly excessive. Alternatively, corporal punishment in the public schools
may be unconstitutional for violating the due process clause of the Fourteenth
Amendment. The punishment is viewed as an infringement on the fundamental
interest of physical integrity. The argument is that courts should test
corporal punishment against a standard similar to that applied in cases
involving search and seizure of the person.

The final materials in this section describe recent cases which have
been filed. Most of them pose arguments similar to those in Murphy.
David Gil's book, Violence Against Children, the most current work on
corporal punishment, is also recommended.

VII. PROBLEMS OF STUDENT DISCIPLINE AND CLASSROOM CONTROL, by Roy Lucas.

This outline of source material on student rights questions was prepared
for the spring conference of the National Association of Teacher Attorneys,
held- May 5, 1970.

VIII. SUITS FOR DAMAGES IN STUDENT RIGHTS CASES

A. Recent cases granting positive relief.

B. Suits for damages under the federal civil rights statutes.

C. College Law Bulletin report on Greene v. Ware, Civ. Act. No.
C-313-70 (C.D. Utah, Dec. 8, 1971).

Gains for damages provide an increasingly useful form of relief in
student rights cases. In Pyle v. Blews, No. 70-1829-JE (S.D. Fla. March ZS:,
1971), the student plaintiff received $100 compensatory damages and costs
after being expelled for long hair. The court ordered that his record be
cleared and that no other students be suspended for long hair. In Tizekker
y. Taylor (Fla. Cty. Ct., Feb. 1972), $18,500 in punitive damages were awarded
a student who had been caned by his school principal. The attorney showed
the punishment to be totally disproportionate to the student's offense of
being one hour late for school.

Nearly every right that has been brought within the due process clause
of the Fourteenth Amendment has also been the subject of a suit for damages
under the civil rights statutes. See Niles, Civil Actions for Damages Under
the Federal Civil Rights Statutes, 45 TEX. L. REV. 1015 (1967).



Greene v. Ware involves a student leafletting in protest against a
fund-raising dinner for Vice President Agnew. Although he had complied with
university leafletting regulations, he was arrested by university police and
searched. Under a 8 1983 action the judge ruled that there had been a false
arrest and the jury awarded general ($1,000) and punitive ($4,000) damages.

IX. FREEDOM OF INFORMATION.

A. The right to view, challenge, or control student's school records.

B. The right to receive information about the overall operation of a
school or school system.

Although over thirty states have some form of freedom of informatioW-
lecislation, the statutes are often weak or do not apply to school matters.
If a student or parent desires access to information allegedly serving as
a basis for school action against the student, attorneys should assert a
right to see and challenge all school records concerning the student.
Van Allen v. McCleary, 211 N.Y.S.2d 501 (1961), held that a parent has a
common law right to inspect his child's school records. The New York State
Commissioner of Education took a significant step further on February 25, 1972
in ruling that even unofficial school records such as teachers' comments or
guidance notes should be accessible to parents. Courts have upheld students'
rights to see and challenge recommendations to college, admissions offices,
but schools' rights to include disciplinary material in such recommendations
haVe also been upheld.

In some cases, attorneys may seek general information about a whole
school or school system, such as racial composition, test scores, tracking,
college access, financial data, and addresses of students or school personnel.
Data not readily accessible may be easy prey for interrogatories, subpoenas
and other discovery devices. The materials list cases outlining pertinent
situations involving access to information.



,

I.FREEDOM OF EXPRESSION



IN THE UNITED STATES DISTRICT COURT
FOR THE

NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RAYMOND SCOVILLE, a minor, and MERRILL )

SCOVILLE, as father and next friend; )

ARTHUR BREEN,"a minor, and JERRY BREEN, )

as father and next friend,
)

)

Plaintiff; )

)

v
)

)

BOARD OF EDUCATION OF JOLIET TOWNSHIP HIGH )

SCHOOL DISTRICT 204, COUNTY OF WILL, STATE )

OF ILLINOIS; ARTHUR L. BRUN1NP, tiVID R. )

ROSS, HOWARD JOHNSON and CLAYTON WINTERSTEEN, )

)

Defendants )

)

C O M P L A I N T

CIVIL ACTION
FILE NO.

EOUITABLE and
DECLARATORY RELIEF
and DAMAGES SOUGHT

I. This action is for interlocutory and permanent

relief for delcaratory judgment and for damages. This

court has jurisdiction by authority of Titles 42 U.S.C.,

Sec. 1983, 28 Sec. 1343, 78 U.S.C., Sec. 2701 and

28 U.S.C., Sec. 2202.

2. Plaintiff RAYMOND SCOVILLE is a minor, 17 years

of ace, a citizen of the United States and the State of

Illinois, and resides with his parents at 925 Oakland Avenue,

Joliet, Illinois. (RAYMOND SCOVILLE is hereinafter

sometimes referred to as "minor plaintiff".) Plaintiff

MERRILL SCOVILLE is the father and next friend of minor

plaintiff RAYMOND SCOVILLE, and is also a citizen of the

1



2 United States and the State of Illinois and resides at 925 Oakland

Avenue, Joliet, Illinois.

3. Plaintiff ARTHUR BREEN is a minor, 17 years of ace,

a citizen of the United States and the State of Illinois, and

resides with his parents at 659 Ross, Joliet, Illinois. (ARTHUR

BREEN is hereinafter sometimes referred to as "minor plaintiff".)

Plaintiff JERRY BREEN is the father and next friend of minor

Plaintiff ARTHUR BREEN, and is also a citizen of the United States

and the State of Illinois and resides et 655 Ross, Joliet, Illinois.

4. Defendant, HOARD OF EDUCATION OF JOLIET TOWNSHIP HIGH

SCHCY)L DISTRICT 204, COU NT; )F WILL. STATE OF 1L%1NOIS (hereinafter

called "JOLIET SCHOOL BOARD"), a a body corporate and politic

created by III. Rev. Stets., Ch. 122, Sec. 10 -I et sec. and at all

;Imes referred to herein, so endowed by said Statute with the right

to sue and be sued; and also so empowered to administer public

education in the City of Joliet, Illinois, and in particular at

a high school known as JOLIET TOWNSHIP HIGH SCHOOLS-CENTRAL CAMPUS

(hereinafter called "JOLIET CENTRAL".) At all times referred to

herein, defendant ARTHUR L. BRUNING was the Superintendent of the

three high schools, including JGLIIT CENTRAL, which were administered

by 'the JOLIET SCHOOL BOAPD; defendar DAVID D. ROSS was the principal

of JOLIET CENTRAL; defendant '<WARD JOHNSON was the junior dean

of j/ILIET CENTRAL, and defendant CLAYTON WINTEPSMEN was the senior

dean of JOLIET CENTRAL.

5. Prior to February 23, 19r,e, minor plaintiffs were enrolled

In the regular day school session at !MET CENTRAL, were above

average students, were membows in good standing of the junior class,



were active in extra curricular activities, and were entitled to

attend said high schbol pursuant to the laws of the State of

Illinois, for the purpose of obtaining a free public education.

6. Prior to January 31, 1969, minor plaintiff RAYMOND SCMILLE

was the literary editor of the high school newspaper published

by JOLIET CENTRAL.

7. Prior to January 20, 1968, minor plaintiffs were both

members of the debating team at JOLIET CENTRAL.

8. The rights and powers to discipline students such as

minor plaintiffs are set forth in the Illinois School Code, III.

Rev. Stats, Ch. 122, Sec. 10-22.6 (1Q67) which provides that

a school board such as JOLIET SCHOOL BOARD, shall have the power:

"(a) to expel students guilty of gross disobedience
or misconduct. . ." (emphasis supplied)

9. Prior to January 15, 1968, minor plaintiffs conceived

and published e literary journal known as "Grass High" for the

purpose of providing a means by which creative writing talents

among students at JOLIET CENTRAL could be displayed and appreciated

by students and faculty at JOLIET CENTRAL.

10. On January 15, 1968, minor plaintiffs distributed 60

copies of the first edition of "Grass High" at a price of 15 cents

per copy. A true and correct copy of said first edition is

attached hereto and incorporated herein as Exhibit 1. Said dis-

tribution was made to faculty and Students at JOLIET CENTRAL.

Where said distribution was made in class rooms at JOLIET CENTRAL

it was done with the express or implied consent of the teachers

in whose rooms said publication was distributed. At no time

did said distribution create a disturbance which did, or could

have caused, any commotion or disruption of classes at JOLIET
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CENTRAL. On January 15, 1968, and at no time prior thereto,

were minor plaintiffs asked to desist from such distribution by

any member of the faculty or administration at JOLIET CENTRAL;

or by any of the defendants.

II. On January 18, 1968, during the second day of final

examinations for the Fall semester, 1967/1968, minor plaintiffs

were instructed not to report for their scheduled examination

but rather to defendant, CLAYTON WINTERSTEEN, senior dean.

Minor plaintiffs did report to said defendant, CLAYTON WINTFR-

STEEN, and were then and there threatened by defendant, CLAYTON

WINTERSTEEN, with retrihution for their publication of the journal

"Grass High."

12. On January 20, 1968, minor plaintiffs were informed

by PAUL HAYWOOD, a teacher at JOLIET CENTRAL, that they would

no longer be permitted to participate in any debate team activity

because of their publication of "Grass High."

13. On January 22, 1968, minor plaintiffs were suspended

from classes for the first five (5) days of the Spring 1968

semester at JOLIET CENTRAL.

14. On or about January 31, 1968, defendant DAVID R. ROSS

sent to plaintiff MERRILL SCOVILLE and JERRY BREEN and to defendants

ARTHUR L. BRUNING and HOWARD JOHNSON, a memorandum purporting to

set forth certain "charges" aaainst the minor plaintiffs resulting

from their distribution of the journal, "Grass High"; said memorandum

recommended that minor plaintiffs be expelled from JOLIET CENTRAL

for the remainder of the school term ending June, 1968.

15. Subsequent to January 31, 1968, defendants DAVID R. ROSS,

HOWARD JOHNSON and ARTHUR L. BPIININP did recommend to defendants



JOLIET SCHOOL BOARD that minor plaintiffs be expelled from JOLIET

CENTRAL for the remainder of the term ending June, 1968.

16. On January 31, 1968, minor plaintiff. RAYMOND SCOVILLE

was notified by defendants that he was no longer to be considered

an editor of 'the high school newspaper.

17. On or about February 6, 1968, plaintiff MERRILL

SCOVILLE and plaintiff JERRY BREEN received a letter from

defendant ARTHUR L. BRUNING stating that he would recommend

the expulsion of the minor plaintiffs from JOLIET CENTRAL at

the meeting of the defendants JOLIET SCHOOL BOARD on February

13, 1968; a true and correct copy of the text of said letter is

attached hereto and incorporated herein as Exhibit 2.

18. On February 23, 1968, at a meeting o4 said defendant

JOLIET SCHOOL BOARD, defendant JOLIET SCHOOL BOARD expelled the

minor plaintiffs for the remainder of the school term ending

June, 1968. Said order of expulsion was contained in a Resolution,

a true and correct copy of which is attached hereto and incorporated

herein as Exhibit 3.

19. Neither minor plaintiffs nor plaintiff MERRILL SCOVILLE

nor plaintiff JERRY BREEN nor any of their representatives attended

said meeting. Rather than attend said meeting, plaintiff MERRILL

SCOVILLE and plaintiff JERRT.BREEN sent a letter to each member

of defendant, JOLIET SCHOOL BOARD, which set forth plaintiffs'

position. A true and correct copy of the text of the letter sent

by plaintiff, MERRILL SCOVILLE is attached hereto, and incorporated

herein as Exhibit 4.



20. As a result of said expulsion, minor plaintiffs

were forced to complete their studies at the night school

session of JOLIET CENTRAL except for the one course which minor

plaintiffs were allowed to continue during the regular day

session of JOLIET CENTRAL. Plaintiffs were required to pay

approximately $40.00 for tuition.for said nighchool courses

though no tuition was charged for their regular day school sessions

in which plaintiffs were enrolled prior to their expulsion.

Further, minor plaintiffs were required to purchase books

and materials for said night school courses in addition to

books and materials which minor plaintiffs were required to have

previously purchased for the regular classes at JOLIET CENTRAL.

Further, the quality of education which plaintiffs have and will

continue to receive at said night school session is substantially

inferior to the quality of education which the minor plaintiffs

would receive during the regular day sessions. of JOLIET CENTRAL.

21. On or about Feburary 26, 1968, defendant DAVID R. ROSS

informed minor plaintiffs that minor plaintiffs could expect bad

recommendations for college applications. Further, defendant,

DAVID R. ROSS stated that if minor plaintiffs were to publish

another edition of "Grass High" it would mean an end to night

school courses and the one day school course in which minor

plaintiffs had been allowed to enroll.

22. The action of defendants in expelling minor plaintiff

RAYMOND SCOVILLE and minor plaintiff, ARTHUR BREEN, was invalid

and illegal fn that it violated the First and Fourteenth Amendments

to the Constitution of the United States of America for reasons

that the standards by which minor plaintiffs were expelled:



(a) were applied by defendants in a manner which was

arbitrary and unreasonable and deprived minor plaintiffs

of their rights of free speech and free press. Defend-

ants' threatened action will also deprive minor plaintiffs

of their constitutionally protected rights;

(b) were not contained in any valid rule or regulation

of defendant JOLIET CENTRAL or defendants JOLIET SCHOOL

BOARD and were in excess of authority conferred upon

defendants by the Illinois School Code, ill. Rev. Stets.

Ch. 122;

(c) were on their face arbitrary, unreasonable, vague,

incapable of reasonable administration and without adequate

guidelines for enforcement.

23. Irreparable daMages have been done in the deprivation of

plaintiffs' rights as set forth herein. plaintiffs have no adequate

remedy at law in that the deprivation is present and continuing and

will 'extend into the future unless the defendants are enjoined by

this court as hereinafter prayed; money damages cannot adequately

compensate plaintiffs.

WHEREFORE, the plaintiffs pray that this court:

1. Delcare the action by defendants, expelling minor plaintiffs

from JOLIET CENTRAL, illegal and unconstitutional.

2. Declare the standards by which minor plaintiffs were expelled,

illegal and unconstitutional as applied to minor plaintiffs.

3. Pending the filing of an answer and hearing to determine

this action, grant plaintiffs interlocutory injunction, without

bond, and subsequently grant plaintiffs a permanent injunction:

1
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(a) restraining the operation of said expulsion order,

reinstating minor plaintiffs as full time regular session

students at JOLiET CENTRAL and ordering defendants to

facilitate minor plaintiffs transition into the semester

currently in progress at JOLIET CENTRAL, with full

academic credit; and

(b) restraining defendants, and each of them, theft'

officers, agents, employees and representatives from

in any way commun'icating-to any school, college, university,

or employer that minor plaintiffs involvement in the

heretofore alleged publication and distribution of

said literary journal, and the events subsequent thereto,

in any way resulted in disciplinary proceedings or

that said publication, distribution and subsequent events

should be deemed in any way a negative reflection upon

minor plaintiffs' character, reputation or qualification,

4. Order defendants to expunge the records of JOLIET CENTRAL

and defendants of JOLIET SCHOOL BOARD of any evidence of any

disciplinary recommendations or actions taken as a result of said

publication, distribution and events subsequent thereto. In

particular, that such records be expunged of the resolution of

defendants JOLIET SCHOOL BOARD dated February 23, 1968.

5. Plaintiffs be awarded, as damages and costs of tuition

fees by plaintiffs for said night school sessions and the costs of

books and amterials which plaintiffs had bee required to purchase

for said night school sessions.

6. Plaintiffs have such toher and further relief as is Just.

7. Defendants pay plaintiffs' cost of this action.
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(Supplement to Scoville Brief)

ARGUMENT

The Trial Court decided this case on pleadings which

affirmatively alleged a lack of "commotion or disruption" in

connection with plaintiffs' publishing of the journal in ques-

tion (Complaint, paragraph 10, App. 3). Further, defendants'

Resolution of Expulsion attached to plaintiffs' Complaint

lacked a finding of "gross misconduct, gross disobedience"

or any disruption (App. 24, 25 and 26). To fill this eviden-

tiary void, defendants attempt to create a series of irrebuttable

presumptions: plaintiffs' opinions are presumed to be disruptive;

and plaintiffs' use of printed words is presumed to be "deliberate"

and "disruptive."

In cases involving First Amendment issues, irrebuttable

presumptions and subjective apprehensions of distrubance cannot

be substituted for evidence. (See Appellants' Brief, page 15

et seq.) Plaintiffs' position is further supported by the case

of Tinker v. Des Moines Independent Community School District,

21 L. Ed. 731 (1969), decided after submission of Appellants'

Brief. That case held that high school students can only be

expelled for the exercise of expression when the record upon

which such expulsion is based contains facts upon which school

administrators could justify a finding that unless the expression

was suppressed, classroom activity would be materially disrupted
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or substantial disorder would be created. The Tinker trial

court, which was affirmed without opinioh by the 8th Circuit,

had held that courts should give administrators broad dis-

cretion and that discipline for expression would be tolerated

so long as au disturbance could be reasonably anticipated.

The Tinker trial court expressly rejected the standards of

Burnside v.-Byars, 363 F. 2d 744 (5th Cir. 1966) which limited

administrators' power of discipline not to "any disturbance"

but only to those situations where the expression 'materially

and substantially interfered with the requirements of appro-

priate discipline in the operation of the school.' 258 F.

Supp. 971, 973. Under the Burnside view, the school's anti-

cipation of any disturbance was insufficient to justify dis-

cipline.4.4 .

The Supreme Court in Tinker adopted the Burnside view

and held that the mere subjective apprehension of disturbance

by the school administrators was insufficient to justify ex-

pulsion for the exercise of First Amendment rights. The

school officials must establish that unless suppressed, the

expression will result in material disruption of class work,

substantial disorder, or the invasion of the rights of others.

21 L. Ed. 731, 741.

Defendants argue that plaintiffs deliberately proposed

violation of "school procedures." There is no evidence in the



3U

record of such "deliberateness" nor of such "procedures;" and

if there were a question of intention; it would not be appro-

priately decided on the motion filed by defendants of the

Trial Court (App. 31-32). Even assuming plaintiffs inten-

tions were deliberate, there is no evidence of the required

finding of disruptive effect unless the court engages in

another irrebuttable presumption. Defendants' argument appears

to be based on a premise that the audacity of plaintiffsl.state-

ments evidences insubordination and it is this insubordination

which justifies findings of "misconduct" and "material distur7

bane." However, the Supreme Court in Tinker considered de-

liberateness irrelevant to the issue of disruption. The Court

found that the expressions in. Tinker were protected even though

they were a deliberate violation of a previously announced

school regulation: "Petitioners were aware of the regulation

that the school authorities adopted banning the arm bands."

21 L. Ed. 731, 736. Also see the discussion in Appellants'

Brief on insubordination at page 19.

Defendants' arguments appear to have as an undertone

the premise that plaintiffs' "crime" was the challenging of

authority and that in the name of training for obedience stu-

dents can be punished for peaceful exercise of criticism.

This view of the necessity of the students' blind obedience to

authority has been recently rejected in Breen v. Kahl, U.S.D.C.,
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W. Wisc., decided February 20, 1969, reported in 37 LAW WEEK

2506, a case-decided after the - submission of Appellants' Brief.

That case held invalid a regulation forbidding long male hair

and ordered a notation of disciplinary action to be expunged

from plaintiffs' records. Judge Doyle stated in that case:

"So far as education of young people in obedience
is concerned, it is important for them toiappre-
ciate the__present vitality of Our prOud_tradition
that althoughlie-respect government_in the exer-
cise -of-itt- constitutional powert,.-we_jealoUsly-
guard- our freedoms fruM-its-attemptato-eXerdise
unconstitutional powers." 37 LW 2057.

Unlike most disciplinary cases which have reached the courts, no

regulation was in effect at the time of plaintiffs' expulsion

forbidding the condutt for which plaintiffs were ultimately ex-

pelled; nor were plaintiffs ever warned that their activity

would be cause for expulsion. Defendants contend at page 20.of

Appellees Brief that plaintiffs should have known that they

were violating "accepted rules of conduct" and were urging stu-

dents to violate "accepted procedures";* and they should have

known that this activity would have resulted in expulsion.

Defendants urge as another irrebuttable presumption that
a tongue-in-cheek urging of the destruction of "propaganda,"
should be expanded in meaning to include all papers, articles,
reports, information sheets and Principal's Reports to
Parents. Appellees' Brief, page 13.
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3n tbe

Einiteb finettef Court of Eppeal
Jot the ebeitti) Circuit

No. 1719O SSPTEMBER TERM, 1969 SEPTEMBER SESSION, 1969

RkiMOND ScairmLE, a minor, and
MERRILL SCOVILLE, as father and
next friend; ARTHUR BREEN, a
minor, and JERRY BREEN, as
father and next friend,

Plaintiffs-Appellants,
v.

BOARD OF EDUCATION OF JOLIET
TOWNSHIP HIGH SCHOOL. DISTRICT
204, COUNTY OF WILL, STATE OF
ILLINOIS; ARTHUR L. BRUNING,
DAV/D It Ross, HOWARD JOHNSON
and CLAYTON WINTERSTI:EN,

Defendants-Appellees.

April 1, 1970

Appeal from the
United States Dis-
trict Court for the
Northern District
of Illinois, Eastern
Division.

Before SWYGERT, Chief Judge, CASTLE, Senior Circuit
Judge, KILEY, FAramm,n, CrmIVINGS and KERNER, Circuit
Judges, en bane.

KILEY, Circuit Judge. The plaintiffs, minors, were
expelled from high school after writing, off the school
premises, a publication which was distributed in school
and which contained, among other things, material critical
of school policies and authorities. This civil rights action
was brought for declaratory judgment, injunctive relief,
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and damages,' alleging violation of First. and Fourteenth
Amendment rights, as well as an unconstitutional applica-
tion of an Illinois statute. The district court dismissed
the suit for failure to state a claim upon which relief
could he granted. A panel of this court, in an opinion
(one judge dissenting) issued September-25, 1969, affirmed
the district{ court's judgment dismissing the complaint.
Subsequently, this court granted plaintiffs' petition for
rehearing en bane. We now- reverse the district- court's
judgment and remand for further proceedings.

The plaintiffs are Raymond Scoville and_ Arthur _Breen,
students at- Joliet Central -High School, one 6f-three high
schools administered by the defendant -Beard pf-Edlication.
Scoville was editor and publisher, and Breen senior
editor, of the publication "Grass High." They wrote the
pertinent material. "(bass High" is a publication of
fourteen pages containing poetry, essays, movie and
record reviews, and a critical editorial. Sixty copies were
distributed to faculty and students at a price of fifteen
cents per copy.

On January 18, 1968, three days after "Grass High"
was sold in the school, the dean advised plaintiffs that
they could not take their fall semester examinations.
Four days thereafter- plaintiffs were suspended for a
period of five days..Nine days after that .Scoville was
removed as editor of the school paper, and' both he and
Breen were deprived of further participation in school
debating activities.

The dean then sent a report. to the superintendent
of the high schools with a recommeilation of expulsion
for the remainder of the school year. The superintendent
wrote the parents of plaintiffs that he would present
the report, together with the recommendation, to the
Board of Education ants nett meeting. He invited the
parents to he present. Scovilie's mother wrote a letter

The period of expulsion has ended and plaintiffs were readmitted
to Joliet Central High School as seniors for the school year 1969 -70.: This
fact renders moot the question of injunctive relief against te-Board of
Education's order. Remaining are the questions of declaratory judgment,
injunctive relief with respect to restraining defendants froni sending
information of the expulsion to colleges and prospective employers of
plaintiffs, and with respect to expunging the expulsions from the school
record.

10211
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to the Board (plaintiffs' Exhibit 2, appended to the com
plaint) expressing plaintiffs' sorrow for the trouble they

-Kt.-.747; had caused, stating that they had learned a
lesson, that they worn worried and upset ahont poqsible
interruption in their education and that the parents
thought the_ boys had already be adequately punished.
Neither plaintiffs nor their parents attended the Board
meeting. The Board expelled- plaintiffs' from the day
classes for the second seostex, by virtue of the Board's
authority tinder T.h. INv. STAT. ('h. 122, See. 10 -22.6
(1967), upon. a determination that..,-they were guilty of
"gross disobedience (and] misconduct." The Board per-
Milted them to attend. on a probationary basis, a day
class in physics, and night school at. Joliet Central. The
snit before its followed.

Upon defendants' motion to dismiss. the district enort
decided that the complaint, on its face. alleged facts
which "amounted to an immediate advornev of, mud incite-
ment to, disregard of school adminislrative procedure;,"
especially beranse the publieatia, was directed to an
immature audience. In other words. the conri implicitly
applied the clear aml present danger test, finding that.
the distrihntion constituted a direot and substantial threat
to the effective operation of the high school. At. no time,
either before the lloard of Education or in the district
court, was the expulsion of the plaintiffs justified on
grounds other than the objectionable content. of the pnb-
Iication. The Board has not objected to ihe place, time
or manner of distrilmtion. The court found and if is not
disputed that plaintiffs' eondnef did not cause any com-
motion or disruption of classes.

No charge was made that the publication was libelous,
and the district Court felt it mtheeessary to consider
whether the language in "Grass lligh" labeled as "inappro-
priate and 41(100(111" by the 111,ard could be suppressed
as obscene.' The court thought. that the interest in main-

The Board found sufficient to justify expulsion that the action of
plaintiffs

(1) constitutes a public lice of Inappropriate and indecent language.
(2) constitutes a violation of established rules. of said school
district, (3) constitutes a disregard of and contempt for the



taining its school system outweighed the private interest
of the plaintiffs in writing and publishing "Grass High."
The basis of the court's decision was an editorial entitled
"My Reply" (a copy of which is appended to this
opinion) whichafter criticizing the school's pamphlet,
"Bits-"of _Steel," addressed to parefits-7urged- the students
not_ to accept "in the future," for delivery to parents,
any "propaganda"- issued -by the school, and -to Aleitroy
it if accepted:

I
Plaintiffs contend that the expulsion order violated

their First and Fourteenth Amendment freedoms. The
same eases are cited by plaintiffs and defendants in sup=
port of their arguments on this contention. The authorita-
tive decision, pertinent to the important' issue- h. fore us,
is Tinker v. Des Moines School District, 393 U.S. 503
(1969).4 Tinker is a high school "arm band" case, but its
rule is admittedly dispositive of the case before us.'

. (Cont.)
authorities charged with the administrat:.*n of said Central Campus
and said school district, (4) encourtigg the disregard and dis-
obv".nce of orders promulgated by the duly constituted authorities
of said Central Campus and said school district, (5) involves other
students as parties to the preparation and distribution of the afore-
said writing who werein fact not parties thereto.

Board resolution, plaintiffs' Exhibit 3, appended to the complaint.
There is a risk with respect to (4) above. "But our Constitution

says we must take this risk." Tinker v. Des Moines School District,
393 U.S. 503, 508 (1969).

The Board relied upon an unwriUen ptiliey which was presumably
applied ex post facto to the plaintifa

3 "High school underground newspapers are spreading like wildfire
in the Chicago area." High School Students Arc Rushing into Print
and Court, Nation's Schools, Jan. 1969, p. 30. Sec also Nahmod, Black
Arm Bands and Underground Newspapers: Freedom of Speech in the
Public Schools, 51 Chicago Bar Record 144 (Deo. 1969).

4The Supreme Court decision in Tinker was not filed until after the
district court decided the case before us and after plaintiffs' original
brief was filed. Tinker was cited and discuss d in defendants' brief and
in plaintiffs' reply .brief.

'The closest case factually which gives support to plaintiffs is the
university publication case of Dinkcy v. Alabama State Board of Ecluea-
tion, 273 F. Supp. 613 (M.D. Ala. 1967)also decided before Tinker.
The fact that it involved a university is of no importance, since the
relevant principles and rules apply generally to both high schools and
universities.

We think the district court should not have been too concerned over
the immaturity of the student readers of "Grass High." Professor Charles
Alan Wright has noted, however: "It is likely that the tolerably limit
for student expreisitin in high school should be narrower that at
college or university level." Wright, The Constitution Has Cow to the
Conpus, 22 Vatte. L. Ma. 1052, 1053 (1060.
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The Tinker rule narrows the question before us to
whether the writing of "Grass High" and its sale in school
to sixty students and faculty members could "reasonably
have led (the Board] to forecast substantial disruption
of or material interference with school activities . . . or
intru[sionj into the lives of others."' Tinker Des
Moines School District, 393 U.S. at 514. (Emphasis added.)
We hold that the district court erred in deciding that the
complaint "on its face" disclosed a clear and _present
danger justifying defendants' "forecast" of the harmful
consequences referred to in the Tinker rule.

Tinker announces the principles which underlie our.
holding: High school students are persons entitled to
First and Fourteenth Amendment protections. States and
school officials have "comprehensive authority" to pre-
scribe and control conduct in the schools through reason-
able rules consistent with fundamental constitutional
safeguards. Where rules infringe upon freedom of ex-
pression, the school officials have the burden of showing
justification. See also Burnside v. Byars, 363 F.2d 744
(5th Cir. 1966) ; Black:vell v. Issaquena Co. Board of
Education, 363 F.2d 749 (5th Cir. 1966); Soglin v. Kauf-
man, No. 17427 (7th 'Cir. Oct. 24, 1969); Breen v. Kahl,
Nos. 17552, 17553 (7th Cir. Dec. 3, 1969); Dickey v.
Alabama State Board of Education., 273 F. Sapp. 613
(M.D. Ala. 19(37); Jones v. State Boar'd of Education,
279 F. Supp. 190 (M.D. Tenn. 1968). There is no dispute
here about the applicable principles or decisional rules.

Plaintiffs' freedom of expression was infringed by the
Board's action, and defendants had the burden of showing
that the action was taken upon a reasonable forecast
of a substantial disruption of school activity. No reason-
able inference of such a showing can be drawn from the
complaint which merely alleges the facts recited in tilt:
beginning of this opinion. The criticism of the defendants'
disciplinary policies and the mere publication of the:,

This "forecast" rule is an extension of the "substantial disruption
or material interference" rule applied in the leading decision of Burma&
v. Byars, 383 F.2d 744 (5th Cir. 1966), in favor of students, and in
Blackwell v. 'moven.; Co. Board of Education, 363 F.2d 749 (5th Cir,
1968), against students' conduct.



criticism to sixty students and faculty members leaves
no room for reasonable inference justifying the Board's
action. While recognizing the need of effective discipline'
in operating schools, the law requires that the school
rules be related to the State interest in the praduction
of-Well-trained intellectswith constructive critical stances,
lest students imaginations, intellects and wills be unduly
stifled- or chilled. Schools arc ine.rensingly accepting
student, criticism as a -worthwhile influence in _School
-adthinistration'

Absent an affirmative showing by the defendantS, the
district mini, faced with the motion to dismiss, inferred
from the admitted facts in plaintiffs' complaint and the
presented exhibits that the Beard action was justified.
However, the district court had no factual basis for, and
made no meaningful application of, the proper rule of
balancing the private interests of plaintiffs' free ex-
pression against. the state's interest in furthering the
public school system. Burnside v. Byurs, 363 F.2d at 748.
No evidence was taken. for example, to show whether the
classroom sales were approved by the teachers, as alleged;
of the number of students in the school; of the ages ofthose to whom "Grass figh" was sold: of what the impact
was on those who bought. "Mass High"; or of .the range
of modern reading material available to or required of
the students in the school library. That plaintiffs mayhave intended their criticism to substantially disrupt
or materially interfere with the enforcement of schoolpolicies is of no significance per se under the Tinker test.

The "Grass High" editorial imputing a "sick mind"
to the dean reflects a disrespectful and tasteless attitude

111.:.considered suppression carries its qwn dangers. For example, inBlackwell v. hsaqueila Co. Board of E(:lication, 363 F.2d at 751, it issaid that three students wore the challenged freedom buttons onFriday. They were taken to the principal who ordered the buttonsremoved. The three refused to do so and were suspended. On Monday150 students wore the buttons.
'The Harvard Law Review states "[R]esponsible student criticismof university officials is socially valuable since in many instances thestudents are peculiarly expert in campus issues and possess a uniqueperspective on matters of school policy." Developments in the Law

Academic Freedom, 81 HAW/. L. Rev. 1045, 1130 (1968). Prudent criticism
by 'seventeen-year-old high school juniors may also have value.

37
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toward authority. Yet does that imputation to sixty stu-
dents and faculty members, without more, justify a
"forecast" of substantial disruption or material inter-
ference with the school policies or invade the rights
of others? We think not. The reference undoubtedly
offended and displeased the dean. But mere "expression
of [the students') feelings with which [school officials)
do not wish to contend" (Tinker v. Des Moines School
District, 393 U.S. at 511; Burnside v. Byars, 363- F.2d
at 749) is not the showing- required by the Tinker -test
to justify expulsion.

Finally, there is the "Grass High" random statement,
"Oral sex may prevent tooth decay." This attempt to
amuse comes as a shock to an older generation. But
today's students in high school are not insulated from
the shocking but legally accepted language used by
demonstrators and protestors do streets and on campuses
and by authors of best-selling modern literature. A hearing
might even disclose that high schoril libraries contain
literature which would lead students to believe the state-
ment made in "Grass High" was unobjectionable.

We believe the discussion above makes it clear, on the
basis of the admitted facts and exhibits, that the Board
could not have reasonably forecast that the publication
and, distribution of this paper to the students would
substantially disrupt or materially interfere with school
procedures.

II

The sole authority for the Board's action is 1.14 REV.
STAT. Ch. 122, Sec. 10-22.6 (1967), which gives the School
Board the power "to expel pupils guilty of gross dis-
obedience or misconduct." In view of our conclusion that
the complaint "on its face" discloses an unjustified in-
vasion of plaintiffs' First and Fourteenth Amendment
rights, it follows that we agree with plaintiffs that the
Board applied the Illinois statute in an unconstitutional
manner.

See Nahmod, Black Ann Bands and Underground Newspapers:
Freedom of Speech In the Public School*, 51 Chicago Bar Record, 144,
163 n.4 (Dec. 1969).
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We conclude that absent an evidentiary showing, and
an appropriate balancing of the evidence by the district
court to determine whether the Board was justified in a
"forecast" of the disruption and interference, as required
under Tinker, plaintiffs are entitled to the declaratory
,judgment, injunctive and damage relief sought.

The cause is remanded for further proceedings.
'Raman aim RIMANDBD.



APPENDIX

MY REPLY
Recently, we students at .Joliet Central were subjected

to a pamphlet called "Bits Of Steel." This occurrence took
place a few weeks before the Christmas vacation. The
reason why I have Snot expressed my opinions on this
pamphlet before now is simple: being familiar with the
J-III Journal at Central, I knew that they would not
print my views on- the subject.

In my critique of this pamphlet I shall try to follow
the same order in which the articles were presented.

The pamphlet started with a message from the prin-
cipal, David Ross. This is logical because the entire
pamphlet is supposed to be "The Principal's Report to
Parents." In this article Ross states why the pamphlet
was put out and the purpose it is supposed to accomplish,
namely, the improvement of communication between par-
ents and administration. He has to be kidding. Surely
he realizes that a great majority of these pamphlets are
thrown away by the students, and in this case that is
Now it should have been. I urge all students' in the future
to either refuse to accept or destroy upon acceptance
all propaganda tliat Central's administration publishes.

The second article told about the Truman Relations
committee which we have here at Central. It told why
the conunittee was assembled and what its purpose is.
It also listed the members of the committee who attend
school here at Central. All-in-all this was probably the
best article in the whole pamphlet, but never fear the
administration defeated its own purpose in the next article
which was a racial breakdown of the Central campus.
As far as T could see this article served no practical
purpose. By any chance did the administration feel that
such a breakdown would improve racial relationst I think
not. This .article had such statements as: Spanish Ameri-
can students were included with the white students. Well,
wasn't that nice of the administration. In other words,



the only difference noted was whether the student waswhite or Negro.

This was followed by an article called "Did you know'!"
This was, supposedly, to inform the parents of certain.
activities. Intertwined throughout it were numerous rulesthat the parents were to see their children obeyed. Quite
ridiculous.

Next came an article on attendance. There's not m::011I can say about this one. It simply told the haggered
parents the utterly idiotic and asinine procedure thatthey must go through to assure that their children will
he, excused for their absences.

Question from the parents was the next in the line of
articles. This consisted of a set of three questions written
by the administration and then answered by the adminis-
tration. The first question was designed to inform the
reader about the background of the new superintendent.
The second was about the paperbacks which were placed
in the dean's Mice. They state that the books were putthere "so that your sons and daughters may rend while
they wait. The hope is that no motneut for learning will
be lost." Boy, this is a laugh. Our whole syntem of (tam-tion with all its arbitrary rules and schedules seems
dedicated to nothing but wasting time. The last question
concerned the Wednesday Que-ins. It was followed by aquote: "Sometimes we, parents and schoohnen must seemcruel in order to b. kind to the children placed in our
care." Do you think that the administration is trying to
tell us something about the true purpose of the Wednes-
day Que-inst

The next gem we came neross was from our belovedsenior dean. Our senior dean seems to feel that the onlyduty of a dean or parent is to be the administrator ofsome type of punishment. A dean should help or try tounderstand a student instead of merely punishing him.Our senior dean makes several interesting statements
such as, "Proper attitudes must be part of our lives and
the lives of our children." I believe that a person should
be allowed to mold his own attitudes toward life, as longas they are not radically anti-social, .without extensive
interference from persons on the outside, especially these

41



who are unqualified in sued fields. Another interesting
statement that he makes is "Therefore let us not cheat
our children, our precious gifts from God, by neglecting
to discipline them t"- It is my opinion that a statement
such as this is the product of a sick mind._ Our senior
dean because of his position of authority over a large
group of -yottng adults poses a threat to our community.
Should a- mind whose only thought revolves around an
stet _Of---discipline be allowed to exert influence over the
yOnitg,mindwof Mir ,eomin unitYIT would _urge
the =:Board_ Of :IPAneation: --to -request- that this --_deaniiniend
hie- thinking: or Teaign._ The-man- -in --the -dean'a7_POsition-
itiustleiktialifieds to the extent-lhaUhili-Cotteern is- to -help
the -stifdents--_rather than_ discipline =or- pnnisk theM._

This pamphlet also-contained an article from-the fresh-
man dean. I should like to say that Dean Fingers, in his
article, shows a- great deal of promise. lie appears to be
genuinely interested in the problems-or-the students en-
trusted to him. All I can say to- him is to keep up the
rood work

The last thing of any interest in the pamphlet was
about_ the despicable and disgusting detention policy at
Central. I think most students feel the same way as I
aboilt this policy. Therefore I will not even go into it.

_

In the whole pamphlet I could see only one really
bright side. We were not subjected to an article written
by Mr. Diekelman.

Senior Editor
Grass High



No. 17190-

CASTLE, Senior Circuit Judge, dissenting. I find myself
constrained to disagree with the majority's conclusion
that Tinker V. Des Moines School District, 393 U.S. 503,
and the other cases relied upon, dictate that in the circum-
stances of this particular case an- evidentiary hearing
was a-..prerequisite to -the- District Court's implicit finding
and conclusion that the disciplinary action taken by the
School! board was justified. Here, there was admitted
action by the minor plaintiffs. through the medium of
their publication "Grass High", calling upon their fellow-
students .to= flaunt the school's administrative procedure
by- dettroying, rather than delivering -to their parents,
materials delivered to the students for the latter purpose.

I perceive no occasion here for the court to hear evi-
dence bearing on the actual or likely success or f%ifect
of. such advocacy as a prerequisite to a "balancing of the
private interests" of these adolescent plaintiffs' "free
expression" against the state's interest in conducting
an efficient system of public schools. )11 my view, plain-
tiffs' advocacy of disregard of the school's procedure
carried with it an inherent threat to the effective opera-
tion of a method the school authorities had a right to
utilize for the purpose of communicating with the parents
of students.

I would affirm the judgment of the District Court.

A tree Copy:
Testa:

Clerk of the United Stales Court of
Appeals for the Seventh Circuit.

OKA MaMN &hese Am% Inc., asicag% Ulinds-44111-4N
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Joliet High School
Asks for Review
of Scoville Case

BY PAMELA ZOOM

Opposing parties in a two-year-old
controversy involving the rights of_hig.k.
school students agree on only"W
thingthere is a need for clear rules
telling high school officials how far their
authority to operate schools can extend
without infringing on students' constitu-
tional rights.

For that reason the Joliet Township
High school board has voted to authorize
Atty. Richard Buck to petition the
United States Supreme court to review
the -recent S-to-1 federal Court, of
Appeals decision against them.

The ciecision held that school-officials
should-not- hive expelled-two_studentt,
RaYmond Scoville and Arthur Breen, in
1965 for distributing a literary magazine,
"Grass Irigh," at Joliet Central High
school if they could not "reasonably
forecast" that a substantial disruption of
'school procedures would result.

Have Since Graduated
Both students were expelled for one

semester, readmitted after they initi-
ated court action, and have since
graduated. Scoville, 95 'Oakland ay.,
Joliet, dropped out of the University of
Chicago after his first quarter. there
because he "didn't like school is
general." He is looking for a job in
Joliet but is "having difficulty because I
have long hair I guess."

Breen, US Ross at., Joliet, is working
for an aluminum processing company.

The magazine the two published con-
tained poetry. essays, and an editoriti
critical of scl- sal personnel that urged
students to either refuse to accept or'
destroy upon acceptance all "propa-
ganda" published by the school admini-
stration. Since their graduation, the two
youths have periodically published other
entices. The last coo was sees at the
school In February.

The appeals court relied on a United
States Supreme Court decision handed
does Feb. 24, 1969, (Tinker v. Des
Moines Independent Community School
district] in which the court upheld the
right of high school students to wear
black armbands on school facilities.

Apply "Tinker Rule"

In the Scoville case, the court of
appeals applied the "Tinker rule" which
they said narrows the issue to whether
distribution of "Grass High" could
reasonably have fed school officials to

"forecast a substantial disruption of, or
material interference with school activi-
ties . . or intrusion into the lives of
others."

"I would challenge anyone to define
what is a real and present danger of
disruption." Dr. Arthur Brunir.g, Joliet
school superintendent, said. "If someone
distributes literature that could preci-
pitate a violent confrontation with
students, should the school wait until the
confrontation- occurs before they take
action?

"We feel the decision goes far beyond
the expulsion.'of: these two ttudenti- and
far beyond Joliet school." Bruning said.
"Therefore we feel it [the case) should
be carried to its conclusion so that the
conduct of all school officials can he
clarified. This poses a threat to the
conduct of schools and there is a great
deal of concern."

Mail Opposes Ruling
The superintendent reported ere

school has ieccived heavy mail r-sr.;,siu-s
the court ruling and several offers from
various organizations and other school
districts to join in the petition to the
Supreme court. He said they plan to
solicit assistance in their endeavor.

Paul Lurie. attorney for the American
Civil Liberties Union (A. C. L. U.l. who
represented the students in the suit.
said, "Were tickled pink that the
district has voted to appeal the decision.
We can't lose. I would be shocked if the
Supreme court disagreed with this
decision."

Jay Miller. head of the Illinois chap:el-
of the A. C. L. U.. said he felt the
Scoville decision was "clear, well
reasoned, and well bid out. It is almost
inconceivable that the United States
Supreme court won't agree with it:'

While Dr. Bruning looks to the
Supreme court to clarify the position et
school officials, Miller feels the courts
have done their job and that it is now
time for boards of education to advise
their principals on current and probable
future court decisions.

The A. C .L. C. has encouraced school
administrators to ern. lc on such a
protram. They feet such action is
needed to inform school officials and to
give to students, who might others ise
risk expulsion, clear notice of what can
and cannot he done in the area of
protest activities at schools.
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STATEMENT OF ISSUES

1. Whether the Circuit Court of Appeals has jurisdiction

over an appeal from a district court order which granted a tempo-

rary restraining order but denied plaintiffs motion for a temporary

injunction.

2. Whether school officials of a public school may prevent

'students from distributing-leaflets and other forms of written

expression within school buildings even if distribution is carried

out in an orderly and not substantially disruptive manner.

3. Whether Rule 4:17 of the Quincy Public Schools is vague

and overbroad and violates plaintiffs' rights under the First and

Fourteenth Amendments.

4. Whether school officials of a public school can require

students to submit to them written forms of expression for approval

prior to distribution within the schools.



STATEMENT OF THE CASE

This is an appeal from a decision of Judge Francis Ford

and the "Temporary Restraining Order" entered upon plaintiff's

motion for a tempbrary injunction.

This action was commenced on July 24, 1970. Jurisdiction

of the district court was invoked under Title 28 U.S.C., Sections

1343 and 2201. The cause of action is authorized by Title 42 U.S.C.,

Section 1983. The plaintiff's basic claim is that he is being

denied his right to freedom of expression guaranteed by the

and Fourteenth Amendments to the United States Constitution by

the defendants' refusal to allow him to distribute leaflets wiLhir .

the school.

On July 24, 1970, plaintiffS filed a motion to proceed in

forma pauperis in the district court. Oil July 28, 1970, the

district court denied the motion without giving any written reasons.

On July 31 a second in forma pauperis motion was filed and denied

on August 12, 1970, without reasons.

On August 25, 1970, a motion for a temporary injunction was

filed in district court. Defendants were notified by mail on

August 20 that the motion for a temporary injunction would he mp,i

On September 17, 1970, an Order to Show Cause issued notifying

defendants that a hearing on the motion for a temporary injunctin

would be held on September 22, 1970.

On September 22, 1970, Judge Francis Ford held a hearing on

motion for a temporary injunction. Counsel for both parties were
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present and argued-the case. Plaintiffs presented Edward Riseman's

affidavit which incorporated the complaint by reference. No other

evidence was introduced by either plaintiff or defendant.

On the same day, Judge Francis Ford denied plaintiffs' motion

for an injunction and granted a temporary restraining order which

prohibited defendants from interfering with leafletting on school

premises outside school buildings. The district court refused to

restrain defendants from interfering with non-substantially

disruptive leafletting within the school building in accordance with

plaintiffs' request for relief.

On September 24 plaintiffs filed their Notice of Appeal and

on September 25 plaintiffs filed a motion to appeal in forma

pauperis in district court. On September 24 plaintiffs moved in the

First Circuit Court for an injunction pending appeal. On September 29

plaintiffs filed a motion to proceed in forma pauperis in the circuit

court. A hearing was held on both motions before the First Circuit

Court on September 29 and the Court granted the motion to proceed in

forma pauperis and the injunction pending appeal.

On April 14, 1970, plaintiff Edward Riseman attempted to

distribute leaflets in a hallway of the Reay E. Sterling Junior

High School in the City of Quincy where he was a student.' One

leaflet announced an anti-war rally which was scheduled to be held

on the Boston Common the next day after school hours. The second

leaflet was entitled "A Student Bill of Rights" and contained

1
The statement of facts set forth herein is taken from the affidavit

of Edward E. Riseman and the complaint herein, incorporated into
the affidavit which were the only evidence presented at the district
court hearing on plaintiffs' motion for a temporary injunction. The
affidavit and complaint are set forth in the Appendix, pp. 6A-- 23A.
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descriptions of rights and privileges which the plaintiff believes

should be afforded students in the public schools. The distribution

did not result in any disruption of regular school activities.

Edward Riseman was summoned frommorning class to the office of

the principal of the school, Arnold Rubin, who took the leaflets

not yet distributed from plaintiff and told plaintiff that he could

not distribute the leaflets in school,} because he had not sought

prior approval. On April 28 Edward Riseman spoke again with the

principal about his desire and right to distribute leaflets in

school. Mr. Rubin agreed that plaintiff had a constitutional

right to distribute leaflets in school, but that that did not mean

plaintiff had to exercise that right. Plaintiff was told he would

have to obtain permission to leaflet from the Superintendent of

Schools or the School Committee. That same day, Edward Riseman

called Dr. Creedon, the Superintendent of Schools, and asked to

appear before the School Committee. He was told his request must

be in writing. On May 1, Edward Riseman put his request in writing

to Dr. Creedon. He received a reply on May 11 which did not set a

date for his School Committee appearance, but referred the matter

to the Coordinator of Social Studies, Mr. Carl Deyeso. On May 13,

Edward Ri an met with Mr. Deyeso and Mr. Rubin and Mr. Rubin said

that further distribution of leaflets would be in defiance of the

School Committee rule and would result in suspension.

Shortly thereafter, Edward Riseman contacted James Bensfield,

an attorney, who wrote on May 19 to the School Committee to request

a hearing for his client. Mr. James McCormick, Vice-Chairman of



the School Committee, responded for the School Committee by demanding

proof of parental consent. Edward Riseman's parents wrote to Dr. Creedon

assuring him that Edward Riseman had their permission to appear before

the Committee.

On June 17, 1970, Edward Riseman appeared before the School Com-

mittee. A question arose as to the type of literature involved but

Mr. Sweeny, a member of the Committee, said that the content was irrel-

evant, and that the issue was whether school policy should be changed

to permit diStribution of material of any kind ihrotigh the school

system without proper approach to the School ComMittee. The School

Committee unanimously decided to deny permission to distribute leaf-

lets on the basis of the existence of Rule 4.17, entitled "Advertising

in the Schools," which provides in part:

pupils, staff members, or the facilities of the school
may not be used in any manner for advertising or pro-
moting the interests of any school or non - school agency
or organization, without approval of the School Zommittee."
(The full text of the rule appears in Appendix p. 21A)

Plaintiff Edward Riseman desires to distribute leiflets and

printed matter pertaining to issues of import and interest in school

during the school year. He is willing to comply with reasonable

regulations governing time, place and manner of distribution.
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ARGUMENT

1. THIS COURT HAS JURISDICTION OF PLAINTIFFS' APPEAL.

On September 25, 1970, plaintiffs filed their appeal to this

Court from the failure of the district court to grant their Motion

for a Temporary Injunction. The appeal was filed under 28 U.S.C. §

1292 (a) (1) which provides that Courts of Appeals shall have jurisdic-

tion of appeals from "interlocutory orders of district courts ...

refusing or dissolving injunctions ...."

Although some courts have held that the denial of a temporary

restraining order is not an appealable order, this Court has ruled

that "a temporary restraining order is included within the meaning

of 'injunction' as used in..." 28 U.S.C. 8.1292 (a) (1), and it

is, therefore, an appealable order. 'Alloyd General Corp. v.

Building Leasing Corp; 361 F. 2d 359, 362 n.10 (1st Cir. 1966).

Moreover, the district court's order, which for some,inexplicable

reason was labeled Temporary Restraining Order, was actually an

order issued after a hearing in which injunctive relief was sought.

The proceedings in the court below were in fact injunctive proceedings

because:

1) the relief sought by plaintiffs-in their motion was an

"injunction". (Appendix p. 3A).

2) the order to show cause, issued by the district court,

stated that the hearing would determine whether an "injunction"

would issue. (Appendix p. 24A).

3) the proceeding in the district court was not ex parte; both

parties were heard and defendants had over one month's

notice (see certificate of service dated August 20, 1970,

attached to Motion for a Temporary Injunction, Appendix p.5A),



and thus defendants had an adequate opportunity to prepare

for the hearing.

4) the order issued by the district court did not, by its own

terms, expire within a short period of time as is usually

the case with a temporary restraining order.

5) the district court did not set a date to hear the motion

for injunctive relief, indicating further that its order

was intended to be the final interlocutory- order issued

prior to a trial on the merits.

Other Courts of Appeals, in cases similar to the present case,

have held that the denial of -a Temporary Restraining order is

appealable when the order is the functional equivalent to the

denial of injunctive relief. Thus, in Dilworth v. Riner, 343 F.

2d 226, 229 (5th Cir. 1965), the Court held that a district court's

denial of a restraining order in a proceeding in which the plaintiffs

had specifically requested a restraining order was appealable in

that the proceeding was not ex parte, counsel for both parties argued

the case, and evidence was presented. In addition, it has been

held that where the restraining order issued by the district court

does not expire within twenty days, as in the present case, the

order is appealable. National Mediation Board v. Airline Pilots,

Assn: Internat. , 323 F. 2d 305 (D.C. Cir. 1963); Pan American World

Airways v. Flight Engineers Internat., 306 F. 2d 840, 843 (2d Cir.

1962). Finally, it has been held that where the denial of a tempo-

rary restraining order determines substantial rights of the parties

,which will be irreparably lost if review is delayed, the order is

appealable. United States v. Wood, 295 F. 2d 772, 778 (5th Cir. 1961).



The criterion set forth in the Wood case -- the determination of

substantial rights and irreparable harm -- are certainly met in

the present case where-the issues concern the denial of First

Amendment rights and-irreparable harm is suffered each day that

those rights are not fully protected. An analagous case, Woods v.

Wright, 334-F. 2d 374 (5th Cir.), involved an appeal from the

refusal_ of the district court to issue a_temporary restraining

order-to prevent a Student ftom being denied a public school ed-

ucation by-his-S4spentiOn from-school without-aihearing. The_CoUrt

held- that :slime :the-hatm-=beitig,:suffeted,_ los$ of school, was irrep-

arable:And-the rights involved were substantial -,= procedural -due

process, the order of the district court was appealable. The _present

case-it-the-reverse side-of Woodt. In Woods-the student had been

tutpendedfrom-schdol. In the-present case-, the student would

have-been suspended-from_school if he had chosen_to exercise his

First Amendment rights; Instead-, the student here chose to remain

in school and to give-up his fundamental rights while-litigating

those rights in court. The student in the present case, as compared

to the student in= Woods, certainly should not have the determination

of his rights delayed Solely-because he chose to litigate-while

remaining in tchool.



II. THE PLAINTIFF WAS UNCONSTITUTIONALLY DENIED HIS RIGHT TO

DISTRIBUTE LEAFLETS IN SCHOOL.

Any analysis of a student's rights within a school must begin,

of course, with Tinker v. Des Moines Independent School District,

393 U.S. 503 (1969). In Tinker, the plaintiffs were expelled from

t
high school for wearing-black armbands in protest to-the Vietnam

_War. The -Court held -that such expression -was protected by -the

First- Amendment and that expulsion of the students was,- therefore,

unconstitutional. in lts-Opinion,_the Court stated that the only

*ttet-_upon-which -echool-Officials may- -act to_restrict_the right

-Ofstudetitt-to_eXpress themselves within the-schools are "facts

-Whith=41ght reatcinabiyh-ave led_:school officials to forecast sub-

tstatitial-disruptiotirlie,matetill_interference with school activities."

Id. Att514.

In the present case, the ,baniMposed by school officials on

=the-tdistribution-oflIteratUre is not based upon any reasonable

lfdrecatt-of 4isruption. It iit=1)Ated_upon-a long standing school

-coilhittee,rUle (Appendix p: 114 against advertising in the schools,

and-that rule applies-to,all literature Irrespective of its contents

(Appendix p. 21A,. 23A). 10t is, therefore, clear, even if Tinker

is read in elresttiCtie manner, that:-defendant's rule, by leaving

no room for evaluation ofAisruption is unconstitutional.*

* Rule 4:17 of <the -School Committee on its face, accords
the Committee an undefined discretion to permit adver-
tising, to be distributed-within the schools. Based
Aim the response to plaintiffs's resdest, it is plain
-that discretion will not be exercised for the distri-
biition of literature perceived ta be political.
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This Court has, on two recent occasions, recognized that a

student's fundamental constitutional rights are not left behind

.

when he enters the school house door. In Richards v. Thurston,

424 F. 2d 1281 (1st Cir. 1970), this Court held school officials

may not constitutionally suspend a high school student for wearing

long hail. In Keefe v. Geanakos, 418 F. 2d 359 (1st Cir. 1969),

this Court held that a high school teacher could not be fired for

using "... a 'dirty' word for demonstrated educational purposes, ..."

Id. at 361. The Court's decision was based upon the principle of

academic freedom which-necessarily was the teacher's right to teach

as well as the students' right to learn. In the present case,

plaintiffs also seek the right to learn; that is, the right to

learn from one another by the free exchange of ideas through the

distribution of literature. That a school system should permit

such activity seems not only desirable, but necessary for the

building in which the students learn to be called "school." As

the Supreme Court stated in Tinker at 512, the established consti-

tutional right of free expression:

... is not confined to the supervised and
ordained discussion which takes place in the
classroom. The principal use to which the schools
are dedicated is to accommodate students during
prescribed hours for the purpose of certain types
of activities. Amone those activities is personal
intercommunication among the students. This is
not only an inevitable part of the process of
attending school; it is also an important part
of the educational process. (emphasis supplied).

In other recent cases, Courts have held that high school

students have a constitutional right to distribute literature

within their school. In the first Court of Appeals decision,

Scoville v. Board of Education of Joliet Township High School

District 204, 425 F. 2d 10 (7th Cir. 1970), the Court held



unconstitutional the expulsion of high school students who sold an

underground newspaper within the school. The Court stated that

distribution of litersiture,'even though severely critical of school

officials, could not be prohibited within the school without a

"showing that the action was taken upon a reasonable forecast of

a substantial disruption of school activity" Id. at 13. The Court

added:

While recognizing the need of effective dis-
cipline in operating the schools, the law
requires that the school rules be related to the
state interest in the production of well-trained
intellects with constructive critical stances,
lest students' imaginations, intellects and wills
be unduly stifled or chilled. Id. at 14.

In Sullivan v. Houston Independent School District, 307 F. Supp.

1328 (S.D. Texas 1969), a case similar to Scoville, involving the

distribution of a newspaper in a high school, the Court held:

Freedom of speech, which includes publication
and distribution of newspaper, may be exercised
to its fullest potential on school premises so
long as it does not unreasonably interfere with
normal school activities. :it! .7

See also, Zucker v. Panitz, 299 F. Supp. 102 (S.D.N.Y. 1969);

Dickey v. Alabama Board of Education, 273 F. Supp. 613 (N.D.

Ala. 1967); Eisner v. Stanford Board of Education, F.

Supp. (D.C. Conn. July 2, 1970). For a general discussion,

see Hahmod, Beyond Tinker: The High-School As An Educational Public

Forum, 5 Harv. Civil Rts. - Civil Libs. L. Rev. 278 (1970).
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ARGUMENT

III. RULE 4.17 OF THE QUINCY SCHOOL COMMITTEE IS SO VAGUE

THAT IT VIOLATES DUE PROCESS AS EMBODIED IN THE FOURTEENTH

AMENDMENT.

Rule 4.17 of the Quincy School Committee reads as follows:

"Pupils, staff members, or the facilities of the
school may not be used in any manner for advertising
or promoting the interests of any community or
non-school agency or organization without the
approval of the School Committee. Exceptions to the
above rule are:

a. The Superintendent of Schools may cooperate
in the many activities of the community pro-
viding such operation does not infringe on
the school program or diminish the amount of
time devoted to the school program.

b. The Superintendent of Schools may authorize
the use of films and materials or programs
where the editcifionA value of the material
considerably offsets any incidental advertis-
ing disadvantages.

c. Appropriate advertising may be sold for the
school publications."

The Rule is entitled "Advertising in the Schools," which suggests

that it might be limited to commercial leaflets rather than clearly

political matters involved here. In addition, the words, "using

pupils", "advertising", "promoting the interests of", and "community"

are ill-defined. A student in the Quincy public schools desirous of

distributing printed materials relating to public issues could

not possibly be put on notice that such activity was prohibited

from a reading of this rule. These is no reference to materials

having to do with non-commercial issues of public import.

In Connolly v. General Construction Co., 269 U.S. 385, (1926),

the Supreme Court set out the test to determine whether a law or

regulation is so vague as to fail to give the notice required by
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the Due Process clause. The Court said:

"...a statute which either forbids or requires the
doing of an act in terms so vague that men of
common intelligence must necessarily guess at its
meaning and differ to its application violates the
first essential of due process of law." =4.r =;r1.1

See also Cox v. Louisiana, 379 U.S. 536 (1965).

The test has also been used to.strike down vague rules and

regulations in an educational setting. In the recent case of

Swain v. Kauffman, 295 F. Supp. 978 (W.D., 1968), aff'd 418 F.

2d 163 (7th Cir., 1969), the Court struck down as unconstitutionally

vague a section of the Laws and Regulatiods of the University of

Wisconsin, which read in relevant part:

"They (the students) may support causes by lawful
means which do not disrupt the operations of the
university..."

In its decision, the District Court stated:

"Neither the element of intention, nor that of
proximity of cause and effect, ner that of sub-
stantiality, for example, is dealt with by its
language. Nor does it contain even the most
general description of the kinds of conduct which
might be considered disruptive of the operations
of the university, nor does it undertake to draw
any distinctions whatever as among the various
categories of university 'operations.'" :.i

Just as the Wisconsin regulation failed to adequately define

the elements of disruptive behavior, the rule of the Quincy School

Committee fails to specify the kind of activity prohibited.



ARGUMENT

IV. RULE 4.17 OF THE QUINCY SCHOOL COMMITTEE IS UNCONSTITUTIONALLY

OVERBROAD.

The United States Supreme Court has voided statutes on the

grounds that they offended the Constitution by being overbroad,

stating that:

"a governmental purpose to control or -prevent
activities constitutionally subject to state
regulation may not be achieved by means which
sweep unnecessarily broadly and thereby invade
the area of protected freedoms. NAACP v. Ala. ex
rel-.- Flowers, 377 U.S. 288, 307 ..." Zwickler v.
Koota; 389 U.S. 241, (1967).

The Court is particularly concerned with the possible overbreadth

of a statute or regulation which operates in the field of the

First Amendment.

"Broad prophylactic rules in the area of free
expression are suspect ... Precision of regulation
must be the touchstone in an area'so closely touching
our most precious freedoms." NAACP v. Button, 371
U.S. 415; 438 (1963).

Rule 4.17 has been applied by the Quincy School Committee

to political expression by a citizen of the United States, however

youthful he may be, which was peaceful and non-disruptive. The

very existence of such a wide-ranging rule in an educational setting

cannot fail to have a chilling effect on free inquiry and expression

by both students, faculty and members of the community at larti.

On its face, Rule 4.17 encompasses almost every activity

which could take place in the school. Supplemental course materials

that were selected by a teacher might have to be submitted to the

School Committee for approval before used in a classroom. Guest

lecturers or debates which-explore interests of different sub-

communities in our nation which a teacher or student organization



might wish to include in a school program are vulnerable to censor

by the School Committee. At best this rule creates a cumbersome

bureaucracy; at worst, a dragnet of censorship over legitimate

school activities.
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V. RULE 4.17 OPERATES AS A CONSTITUTIONALLY INVALID PRIOR RESTRAINT

ON FREEDOM OF.EXPRESSION.

Rule 4.17 requires students to submit material .to the School

=Committee in advance of distribution for approval of content. Such

a requirement constitutes a prior restraint on expression and as

such violates the first Amendment.

The leading Supreme_Court case of Near v. Minnesota, 283 U.S. 697

(1931 -) established that:

Liberty of the press, historically considered and
taken up by the Federal Constitution, has meant,
principally although not exclusively, immunity from
prior restraints or censorship. Id. at 717.

Near details the historical and philosophic underpinings for the policy

against prior restraint.

"The liberty deemed to be established was thus des-
cribed by Blackstone: "The liberty of the press is
indiod essential to the nature of a free state; but
this consists in laying no previous restraints upon
publications, and not in freedcm from censure for
criminal matter when published. Every freeman has an
undoubted right to lay what sentiments he pleases
before the public; to forbid this, is to destroy the
freedom of the press; but if he publishes what is
improper, mischievous or illegal, he must take the
consequence of his own temerity."
Ibid.

Restraint of expression is justified only when there is a clear and

present danger of action of a kind the State legitimately may prevent and

punish. Schenck v. U.S. 249 U.S. 47 (1919); Terminiello v. Chicago

337 U.S. 1 (1959).
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Tinker well expresses the applicability of the first Amendment to

-"tle school environment; both teachers and students retain their rights

to communicate to one another in school. "Mere undifferentiated fear

or apprehension of disturbance is not enough to overcome the right to

freedom of exprestion." Tinket v. Dei Moines Independent School Dis-

trict, op. cit., Terminiello v. Chicago, op. cit.

The principles enunciated in Tint-ter have been upheld in cases

arising in tht educational context. In Eisner v. Stamfotd Board of

'Education, 1.Supp,_ , (D.=Conn.-4U1. 2, 1970), studenti,Were

ipteirented by the Board of Education from distributing a school newt-

:Paper on school premises. The Board of Education had a rule similiar

Eo Rule 4.17 of the Quincy School Committee which required advance

approval by the school administration. The Court held that such a rule

_vas a ptior restraint of speech and press in violation of the First

Amendment. The Court noted that the Board of Education has the right

to punish conduct according to the standard-established by Tinker, op.cit.,

but that:

"this right and duty does not include blanket prior
restraint. The risk taken if a few abuse their
First Amendment rights of free speech and press is
outweighed by the far greater risk run by suppress-
ing free speech and press among the young. The
remedy for today's alienation and disorder among
the young is not less but more free expression of
ideas." Eisner, op.cit.

In Antonelli v. Hammond, 308'F. Eupp. 1329 (D.Mass. Feb.5, '1970),

the Court held that prior submission to the faculty advisory board of

material intended to be published in the student newspaper of a state

college cannot be required without violating the Constitution. There
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the court indicated that the standards of the public forum must be applied in

tht-educational context unless there-is a showing Of so much greater harm that

restrictions are justified. In Zucker v. Panitz,299F.Supp.102 (S.D.N.Y.1969),

a-high school principal was enjoined from interfering with students' rights to

place advertisements of their political opinions in the school newspaper. See

also Brooki v. Auburn University, 296 F. Supp. 188 (M.D.Ala.1969).

-While statutes imposing censorship or licensing upon writings-have-been

held-- to-'be-- unconstitutional on -their ficeildirell v. .Gtiffen,_303-11.Si 444

(1938); Iatkent v. Texas, 318 U.S. 418 (1943) -; Statib v. cit_s, ot_Bakity, 355

U.S =: 313 (1958), the United States Sdpretie Court has allowed that-prior app -

royal may be appropriate for some forma of communication, notably films which

ari==ordinarily scheduled for public viewing far in advance so that a review

proCedure would not delay communication, Freedman v. MAtylandi 380 U.S.51

(1965). Even in that context, "prior restraint comes to the Court bearing a

heavy presumption against its constitutional validity," Bantam Books v.

Sullivan, 372 U.S. 58 (1963). Unlike film, leaflet distribution is immediate

communication, particularly where the leaflets announce a political rally the

next day.

The school administration could not require students to obtain approval

of their ideas before they spoke to their classmates in the halls, lunchrooms,

recreation areas or between classes and study periods about political matters

such as an impending anti-war rally or proposed student rights in the schools.

Leaflets are not analytically distinguishable from that form of pure speech

and likewise cannot be censored.

However, assuming arguendo that prior restraint is permissible, the



procedures of the Quincy School Committee fail to meet Constitutional

!
muster. Id a proper prior review procedure, the censor mutt bear the

burden of showing the expression to be unprotected according to a

specific defined standard, there must be a specific time limit for the

Censor's decision, and there must be prompt judicial review before the

Censor's decision can have finality binding on the communicator. These

Were the standardiestablished in Freedman 4 Maryland, oO.Cit.

The Quincy School tommittee had= -no -time limit for their-review of

EOWard-RiteMatt!s-reqUestIOr=perMitsionitO dittribute-his-ieelets. OVet

-Months eiipsed=lrOMthertiy_tdOttURiteMitilirat-AttiMptid- to commun-

icate with his teachertind-classmatei and_firit requested perMission from

-his principal to the date the School ComMittie heldi hearing and rendered

their decision.

The burden fell completely on Edward Riseman to seek review of the

decision of the principal and to convince the School that his leaflets

were permissible expression. There was no established procedure for

review and at several points additional requirements for obtaining

administrative review were imposed on Edward Riseman. His principal

tad him to request review by the School Superintendent. When he did

that, the Superintendent, Dr. Creedon told him the request must be in

Writing. Although Edward Riseman submitted a request for hearing on

May 1 to Dr. Creedott, no hearing was set. Plaintiff contacted an

I

attorney who requested:a hearing in writing on may 19: The School

Committee responded on May 26 by demanding parental consent before

letting a hearing date. When this was promptly supplied on May 30, the

hearing was set for June 17. There was no showing by the school of
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facts justifying suppression, althoOgh Such an evidentiary hearing is

constitutionally required by Freedman and Tinker.

. 'Plaintiff-was adVised-by letter on June 18 that permission had been

denied because of the Committee's policy prohibiting the-adVertiking or

promoting of interest.of any community and -=that the denial -was -not

_based on an- assessment of-the-- materials.- There vas -no--otherexpll-Cation

Of the standard applied. The SuPreee-CoUrt-hti-Volded censorship-which

applies-intufficientlyrdefitied-standititteit0hAlUritIn4, Inc:- V;

495 -(1052)-._ .-At-no' TOint--1-h-,the-Ptedediiti±=WiecherilfprOViSIOn--for

judicial review,- del-pito the=fact-that4laintitUwei preVented-Item-

exercisinglis right of- expression. The_absende of judicial review as an

-integral part of a-censorship scheme alone is sufficient to- void --the

-procedures.*

The inordinate delays, the uncertainty-and-burden which plagued

Edward Eiseman and prevented_ him from communicating -with his school-

-mates illustrate the dangers Of a system of prior restraint:

*This is not to lay that a SChool-ComMittee_cannot
protect its legitimate interests. It Could- in an
appropriate case, assume -the burden of establishing
that the expression is unprotected and seek judicial
determination in the State Supreme- Judicial or Sup-.
erior-COUrts as-authorizea by-MillitadhUitas General
Law Chapter 214,-SedtiOn 1 and Chipter'231A, Section 1.



-CONCLUSION

1

For the foregoing reasons, the plaintiffs respectfully,iubmit

they are entitled to the injunctive relief sought in the complaint.*

By their attorneys,

MICHAEL_ALTMAN___

UstOn-legal_Atsitance Project
474 Avenue
Dorchester, Mattathuietts 02-121

CAROLYN R. PECK
Center for Law and Education
38 Kirkland Street
Cambridge, Massachusetts

Date Attorneys for Plaintiff

* Plaintiffs request that instructions to the
District Court include directions to allow
plaintiffs to proceed in forma pauperis con-
sistent with the Order of the Circuit Court
(Appendix 35A)
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that =neither the-,diattibOtOtt--nor =ithe-dittributeti :are- then

engaged; or Supposed:- to_---be-engagedi, in-OiasseS; study periods; or -Other
-school- =duties-.. -Nothing: in thisi=order: -shitl.prewerit, the' ,prinCiirat of
!any. _sehotal, fidet procaulga_ting,.reasonable tules setting in detail,
the -times-, _places- within -_the ,anct,Manheri _that 'such-_marter may be
distributed-, =provided that -no,:advanceT aoRrovai -be-='reet4ired=Of
=ibe=-COnteht ,of -.any such _paper-. HO!Overi, the prinditia_,May-l'eauire- that
no - paper be ,distributed-.unless,_ .at' the time the dittribution .Odismences;
-a -=copy thetetiti_ with :where. it isibeingandlOr is to be
-Ediitiibutoc,-1* ft-mai-Shed, *4,00E4.-

By Ate,1Cciiiiti:

444*
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CIACUIT Ouktt- SPlit 'Ow _PRIOR
RESTRAINT OF HIGH SCHOOL NEWSPAPERS
AND POLITICAL PAMPHLETLET- iliiTiiiitit101.111

Riiñari v. School 0)iririiittee of :Cibinek 439
(1ittir.;4/10 r, 11.1971);

itiffier if. "Stain fOni----Bo3k 1:-nkEdueation,-440,- F41d,
804,(2nd-Cii.; Mar. 5-,_191-1):

TheieftWorecent,eaies_invOlve,sahOot,offiCials'
attempt i OriOr-restraints, 460:O.-Student
expression public schools. -Aiseinan,-:,Con-

-deriiiiS,:SuCh:reitraintzErigOolvititepaying_liornage
,to -the-.precious,riatUrefOf the First
goes, -far erriaieillating, it -the crucial
'foruircOf,:the,sChool;

junior`higli7schOorttbderit was
frevënte by his princia! from distrihu1iñ 1ñ.

ISOOOVan,anif;Warleaflet',-arid "-WHigh-tchOottill,
School:

tonirnittee,i6=niakeluitire distribUton S-arid'i-affer
evasion- arid: 14noritlit, of delay. ,nei Mission was
_denie&-on -theibasiS-,o1-a_-"reg-utation-4irollibiting
inschooi

_

distributibri:okniateriat by.iiudents. _

Sued;;_vin,federalfdistridt,court, and:
the tour! restrained.:_schoolauthoritiesifrOni,inter-

jerifig-fith orderly:distributitiri,on t6h-o0Oreiiiises-
outside the scho-iil° _belief -that
some= -minimal_ 'exChange of ideas: _iS- desirable

witl,/nLas-Weltas- WithOUI.--theipublie--sthools-, the
Olaiiiiiff",a136eated:1 ObSereirigthat- iti,task,Wat;the
-',11'regrettably--iiOionger=novellorieLof_securing the
- eke) crse of First Amendment rights Of students

unrestricted -:' -eritrciachhient: by idhO-ol-
:the'do-tirt of i1,0Fieais_.,i-eveised,Iffe'

:ItivirertoUrt-and'hiOadenect:the:restrairiirig7Order:to
include nondisrirj tive'distribution. within school
buildings. Although__it, was =-permissible-forschool`

I "Nothintki-O6this:order---"shall:OteVerit,,the-
of _any, iehbOi -froth - Oro.

inutgating, =feksitiriablei:rules-= -Setting:
'forth :in- detail -;-ther'iiiries.,taladeS

the -sChOtil: and ,inahrier :that- Surth-_.

iiatter, distributed. provide*
r_t ha ad %Ante= -aOlarcivat-

_ required of :die, Content- Of ==a-ny_rsuth,

Iraper. :HOWever,
4eiti.iire-;that-rip-: 'pap* ,distributed
unless. atthe time--that thE (sit ibii-

tinn-cominenCes.rvcotrthererif,,*ith
=hotide-oi,,Qvhere4tAs being aridlOr,-is`to,

tbe,iiiiitribroted; 'ties -fUrniSherdi, liin in

=harid if possible (Order OVihe-:Codit-..
November : 878;cited-in lbOinion,

'39.,',F=Jii34

Eisnè' belga O Muth the Sarni-, as-"Riseinad: high
school students atterriOteit-tO diStribute=a student
nevviOapirer in school. -Although there was -no_

-evidence-Of,trouble, choOl authOrities,StOOtied:the
distribution Widera lule-,prcihibitineutingOupils_

r_ -cOninitiniCatiors."- -Eisner v. Sta inlaid:" 314F.
_

tuOta: ;832; =433 (p:-;Coniy. ,100). The Students,
,Stied: :federal Ott:it-ACourt._ June 23, 1969;
:thereafter /Nov. 48; 1969):-PieSOOQI-tornrhittee
stilt fled Arlie .riOtornmuniCations,rule"and;brifiiight

_forth "Scirne slightly Triore_ .cosmetic regulations.
summarized as fàlIows:

(
1)- No student , may "distribute"
written rhatter-On school grounds or in
whOol ,buildings withOut brhir ab-
Oroval of:-'7_the,,Sehdor

2)Mater,al shall .noti- be approved if;
7eit her 606. con Eehto rby.theinariner

Of'diStributiori itself:" icinterferesiti
ordertv, one ration of-

the hOol, Wilt -cause violence or
-disorder,_ 'r!or witrc0I1Stitttean invasion
Of the rights of " (emphasis=
addedJ

The district held that _these -regulationi:_ _

Were =overbroad and"-COnititUted an, iniialidi_Orior
restraint, On :student expresSion. Moreover; no-
adequate ,protedtit'ai- safegdards, -rbitigated, the
dangers. censorshilii. -It was not towhorn
the ,ritaterials 'had ,:t6 -ober, Stibiiiitted,- for -aptirova1;

there Wait rib definilE lime withiri wKich a decision
had made- nor, was there ary,,-ii§ht=-JO,_a-

f hear ing=m3,;deter_Mine- contested fa dttial,Oirestioris.
nor any toiaPpeal:riUs in 'FilieMan,Jhe diStridt,
court cônduded ti t sah Ool" =Jab tha r could
regUlate",' the, tinie;:_. plate:4a nd, Mariner_ of d

tiO _ Of,_Writterif.- thatEriàIbut COuld,-.00==redbire-

-atiiikriee-;a6OrOy-al, of the conieAt. In the oUrei
view -rnikondilct=- could; 4-whistled: --thiOUgh,
normal school discipline procedures ii--'itf-adtuOy-
OeCurfeci:,a,Slightly,,greateriiik Of-_-iiiitcOndUCti did
nOtrjuStify,OriOrCeriiarihi0:

-risk taken-if, a`lieW,abtiSelheir,

FirStAmendirierirrights'oVfree.speeCh-
npre ss-= -is- -'du by- the (ar

greatEr risk run-
speEch- And ; press arii6 rig = the roung.
[Ehh*, v Stamford Bd of Ed 314 F.
,_Slu60_*02:133671D---tOriri.-1970L

71
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lnEisneiir the 2nd-Circuit-Court -of Appeals
modified the district court s order and as mod

-if ied. affirmed. This modification was so éomplete
however -thai -it àmountedtOaèrj of the
distrt- coi.irl. Theregulatiofl-wasuphelcj

agaiñst
éharges of ovérbreädth. vaguénessend-pricr re-
strainS; except that the word "distribution'had to-
bC changed to 'substàntiaIdjstjjbutjon"tO cx-
éludean exchañ9e of notes between two students.

Citing :Tinkèr v. De. .MoiAis Independent
School DiswJct;393 U&5O3.14 (1969). which
'said in- dictum ihat- student activities -thaybe-
prohibited if school authorities reasonably fore.
cast substantial -disruption "- (èrnphsis
addedj., the Eisner curt 'held' that--The- School
Committee regulation embodied the Tinker rule
and-wàs:therefore Iawful The cOurt further- fOtind
that any vaguenCls àr -overbrCadth iñthe phräsé
iiivasion of the tights of others - which in the

'courts words. "is not- a model ôf clarity Ld
preäiseness" wai somehOw cUred by the' -!àct
thai "the statementdoes notittempito authorize
punishñ,ént Of students who publish literature thit
under the policy may he censored by schOOl
officials." This imoit seems' tb-imply thit the-

couitiiinvitiiiqftUdentsio viôlatC the reulitiôfl.
And is it possible that school officials do not
inènd to punish students whO violate it?

The Court also appeared to find sOlace in its
faiththai school Officials ivOuld-not'act:uñèbniti;
1utiônally no' matter -hOw: -facially broad theli
-régulatioñsañci-no iflat er hOw bad their previous
conduct -with-rCspEth iO- itudeñts-attCmpts tO-
-êxpressjhemsClves:

Although the policy does not
sóCcify-thát-,theforeseeàbje dis-t iOn
be- either iñateriaE or substantiar ái
Tinker requirei we assume that the
Boaid would -nCvCr cOntemplIte- the.
futile- ai well as Unconstitutional
suppression of -miller, thai would
create only- añ-iiirflaterial disturbance.
440 F.2d 803 at 806.

-Contrary 'to the èouit's "asiumptión," howCvCr,
-hool Officials in this vèry case had attémpted:the
futile-and -uñconstituional suppre ionOf-a j.
dent paper when there was no evidence of the
slightest disturbäncé: the illéálity -of the-iup-

essiOn had been coñéded. on- appeal; Qñe may
*óñder=how-"futile" -the supprèssion-wàswhenit
tOok studtOt OvC a -yeaf :to-Obtain relief after
filing suit Doubtless-some students had already

dtiãièd ñdjimely opportuñities-tospeik out
on issuCs-hadbeiñ lost;--Thé-sime frUstration iñd
de)ayhad,occurredln Rimàn. It is:the rule rather
than thé--excepiiOri -where studentsarC-föréed to-

-wage leàlbatlewjth the authorities ãñd résortto
4hedifficult and cumbersome, machinery Of thC-
-courts.

The Court of Appeals agieed,withthe District
Couri- thatthe 'regUlation waspiocidurally defec-
-tive.--Itdisaqreid ihaiC hearing should be required.
howivei-.bicisisC hèiriñ s would be unduly biir-
dens me-On ichool off icialf.and unnecessãtysiñce -

the iuthoritieswould have io justify suppressiOn il
students' chOse to litigate.2 What the COua fails to
recOgnize is--thàt,mOst students never -litigate and
ire -simPly silenced by. the'pienary-p6wer which,
-ichool auihorities'exercise ôvCr their ie; Indeed;
even in rare caiei where students,do initiatCa suit..
it is often of marginal relevance to what occurs in

:thC schoOl each dày.

ThedecisiOn -thus Ieives= studeflts--with little
protCctionag.inst Crbitriry-suppressioñ of-uflpop-

-ular -Or minority viewpOints- the natUral and

-ovCsWhálming tendency of -thOse in official
authority (See e g John Stuart Mill On Liberty
129 (Liberal Arts Press 1956F Emerson Toward A
General The(wy-ofthe First Ameudnent 3-15
Abrams v Unitid -StateL 250-US. 616 (1919)
-(Holmei, J.,-disseniing)J.ii also makes hollOw the
notion ihit- claisröörn- is particularly the
market place of ideas Key.sivan v Board

,of- R!9!vfli.-385 U.S 589 603(1967); One can
-hOpC-:thai. Of the, siiions -iakin--by 'the--twO
cUlts, Rnernan wilIóninte:

Attorneys for the plaintiff in Rsseman weie
Michael-Altman Boston Legal Asstance Protect
474 Blue Hill Avenue Roxbury Massachusetts
02121, md CarOlyn Peck of the Center for Law
iñdEducatión..

Attorneys for the plaintiff in Eisner were Alan
H Levine New York-Civil Liberties Union 84
Fifth Avenue New York City 10011 and MohroC
SilvErman and Stephen M.'SEelig. 25 Banlc=StreEt
Stamfoid. On.thiut.

jeffrey-kobrick-

FOOTNO YES
The $am*ft moVed for. "temporii%rjniunction -in

district court in orderto triQeera prOmpt heariiiq and at

3 U.S.C.-S-1292iaF(1) Couits of Appeals have
on - Of aeils-fromn- "iinerlocutory orderi ,of
courts.; ;refusiflg: or- dissolving -injunctionf"
s idd.cll.in Riinten the Court of Appeils held
hedjuiisdictiOn of plainriffs appeal because:i
' .h.dbeen held,beIOw-:and-a'preImin.W-

, ainsr intefeenCpwith in-shoot distribti-
iied:The. hearing-had consisted Of plaintiff's
-and omaI.rjment of counsel in chimbers. ThE
Appeals thus'takssi Iibei$I view of the,kind of

hat will allOw immediate ppeal-in an !!iu!Ction
ilviii First Aiwind intriah?1-ThosC richts could

gUstt ieli.t at the d strct court level;

2Th. prOcedural modifications iEgu!rid by-the Couri
w,re -ihe- designaiiofl of: the :jcifie person to-whom
mmerisli h.dto -be submittid sed scifioiion:âf a
d"'-" ahcritims limit for dSCisiOn;

11



40N- -EISNER:"

1R4ITEP: :STATES= DISTRICT- COURT.

thISTRICT:=OF CONNECTICUT:

Plaintiffs
CIVIL;

THE:ESTAilt OtirVii0Attp==OF'

z _ befendtilin-

X320

_parties' :crost IsotiOnn- frfor-innmmaryzjudgifient :present- the 4tiestion :,Whetheri

a _student -. 4ietisptper may be ,distribitted=z
_ school ,Without _ :the -= recess =

_ _

'tor rnShCool_ adminintratiOn-,fot:prior itS___ _ _

contents.

-tiiertinent =facts: --are= l'he-;_:plaintiffs,, student tr itippowtia,

High, 'sooii, -a= ,public. Iigh,;sdhOOk S tieford,,:ennikO

eti _of an independent_ :iiiineographed, znevsPaper entitled, -Stailifnict :tree_:pi:00S :11'

Thtr=ne*Oatver in printed : at ,the- Atriaetas. -eiipense, eniiressen :their views= npon

dui-rent controversial= = sub-jectS.. -Three- issues --of the ,-tieVApAper ,were distributed

1A4ident.., 'After thertmas, an ,attempt to. circulate :a

_fOlirt*,ISsne--on=ndhoolalronnds,-,--sOhool of f named .def endatitnlerein,,

the = students th-4,=:Wcititd,lje--_,StiApetictect '.the- ad tiv#y- 'continued. .In-=existence at

the .time= wan t regulation nr-TaSted- `by the-, 'Boar* _cif_ ,Education--liti#k prohibited

-toramnniOationn:" When ;negotiations ,t4tWeen the- students and administra



tion failed to reSo :dispute,_ suit ;3,
Theieafter.,..OziAioyetSker ;18 ';196: 9 the Aoded,-,of Education .restated its

-onl_the=:_hiattet with =the =following= ;enactment

= Distribution ,Cit _Printed=rcir ten-,Matter

-Tne:' -Beard= -to:'encOntage
freedom :of OtprenniOn-.and lfdrentiirity-'sky--
students ,_to_ the
=done::

_ _ _

:No-=OersOn,,shall distribute
;printed; or written_ matter =on =,the
,:gronitire= of an _school
school- building
ib-#46ttrigf Aidve

-int rat

ant ing -:detiyitig- do pto-val the- 'f
guidelines

_156-.:distributed
=Wh content =or -

by the- =-0-fatine-
_

46-11. Antreffere:iVith,the=
operationof!et--dncrrorderly

disc pliine_ =of _the_
,c4ug e -Vii n de2 = t t-[ didordisorders_i,

.

Ondil te :dvjnaiinn-
itherigniS: of_

_
The: -plaintiff d-,,Cont Oct this, Treguiat*.on, -ocintrOrefieS, -itudtddtee,,of treed* of

_ ,

speech,-e-e6h,[andr_'-o_ress- -under- t_the° Yirs The- -delendaht-S the, =Other hand;,
_

,a#4 th:at the Teg0.0i1;011, is =a valid=, ketoiSe,-Ofr tne,113-dardie, Inherent- .p_OtEer to

aiy the **Aloud Of" -dChool:_ch-i-idt.ani,

outset :it: not ,ccji-iteSted:, '4404

The =1plaint f sC tn4ledge: -that: *he.:sCh-OOl- :and= -indeed, roust- at

times;: control the conduct .students: TO '=th i s- enci-; the: Oat the

powers and'the- duty to lifonux-gote-iies=.and ,th-e-Op-roOriate= guidelines= for their



far their -application._ More specifically with '-respect to this case, the plaintiffs

condedo-. the defendants possess the authority to establish reasonable -iegUlationS.

concerning the et*, rexact =place, -in, the School,, anci,-;t4e, -manner of d1stributiont - of

-the ,netiapa0er,,,anci7to--'inti-st that ,-0001.1 Artie le ,idefitify- its author.

Moreover, the plaintiffs do not _power -- ;to, :is Sue

g014014-#W0S:the,Petthi:Saibli:,cOnteritAAHthe-newspaper.- For-eicarigeithey-dn

not =Object' to a p-tOhibitintr;Of- .obscene libelous màtèriá1. They :further- recognize

that the *aril has .thes-,Ciuty-to-,f?pr4sk ticonduot by the student, -class: or out of

it, -which - for any reason whether it stems ftom-;iliaei _place- or -_tyo-e, of _behavior

materially disrupts -classwotric or inVOlves-,Stiataritial_-4Stirder-cor invasion: of the

tigitt-0-=:bf. others Tinker: v . Des Moines School District, 393 U S 503, 511

The' only sue, imfore the-,enUrt ccthcernè : the constitutional validity of the _

requikkient that the content of the literature be for

apprOV-44ri9r---7to-:_diStrOutiOn.., I

,the= reigniatiOn_ filk:=4-neStitin.r-SoielY-- ,its face,, it aeents_,_dlear itc5= the

Conit that the regUiatinli ik classit-,eicamPle of=11:triitir. =restraint Stieechf-anii,_

ipress - =which- constitutes ,:a--Vibiation-, of the -First ;Aisencitenti,

',001,(4.9114_,Tti*'00$)0e:-CO0r1-Statedir

The question is hethér a Statute

restraint of consistent
W-ithf:the:cdon:CeptiOn of çhe liberty of
thez;-icireSaas,`:41.s1-ricali.y;-,0:600e1Sied::
,alid_=litkatanteed.
extent of the_,COnStitittiOn4:proteC=,
ion, it has been:generally, if. not

universally, _considered that it iS
the 0fr,outot:e0fT,tkelg0040tyto,_

'



I

publication The struggle in England,
directed against -the- powér
of the licenser, resulted in renunci-
ation censorship of
The iiheftY:deeined-t&'he:--eetaiiliehed;
was :thus: described by 431a atetone
1144e_ liberty the press indeed
0§§6#4.4:ii,e16; the nature of

-##04Anit-0110:-0#014sjii1041it
no previous -restraints -dphh: publica
t"1.011*-ehOT_hOt_lp-itegOot,from:!6enetfre,
fore criminal matter .zhên publihéd
-,EvetrIteeilehA*,--a-hundohhtedtliht
to lay what êitiments he plêäsés be-
for the to

_-_destroy the freeóm of the press but --
if :=116,-10-14191ehee:,vh4e i improper,

he must- ,take
the äóñsé4ueücebf hi o temerity

4T-'-thei-='44-4114t=100=-'44,-ookty-
45.51.-4tod,,opt- '4-eti4een-ithec-eit-telit__,Ot the

respectfeèdômith -:0,:icensorship
under 6ur constitutional %ytem and

*4--,0-,4060-04#0411&=Aet*ii*, --

1001§01-f04-40i0r..litedli-40**§-064
,t-iikis__=,§t'---10-jo-,,p__6-601--e-----a-t-e-T ;gee: ga1nst

*fib i 46414, ---,they-,-ate,,e-e-Ehtecri,,:;riiit b 14i-sr

of the tieedhiii], of -the= .,pte e;.= teift41--te
it hoh14;_'-ahe éempt hot only from préious
;teet tel.* by the Executivej à in Great

1604tive,-#20104iikr
also " This court said, in Pattesdn

404
404

provisions to;prevent
all such previous zee train te. uôi übli
cations a had bëeñ practièd by other
gôv&rnmeits,' and they,- do,.:not, prevent th
subseAuori:t: punishment of such as may be
deemed contraryi to =the; public lfarê

at

The -gotift -then further d-OhfltMe4 the*: 41.4iberitY-_-of the -Ofee,ei_ historically

-considered -taken up by the- Fëdêral Constitution, has meant, principally aittiougt-

rioi-:-eicahel\relyi **unity- from previous teof:41.40- or censorship



-See-

Aittot*fi:no.-6aSe- precisely ,.on- 'point=

tIiier Set Ong support thiS-=donttt :Opinion .

__:0--4451.-is,-.tsi#q4-FY_-- 6_ 19705

938).-.

4ha-e_n,,,found -OeVetal;_ recentrulingsr

Judge: Garrity in,--a,-teaSOned,,okriion

`halct-_that a,'fson- ley; _advISory-:=1:ioardol _material -iritoded.
,to:*,:publi§hed_ In the student. - newspaper' of =a .state _-o-oli.--e-ge.,danno e-:1* conStitu

tinka-4y

summary -was -,:ktantecil=enjoIhing-A, :high, :school tprincipal from- Inter-teeing:
igieh.:th--e- -Stn-derit-S-,:-en.01--ad-0,,a4V-eititement-S.-= _their = political views .on-.

the :Vietnam =doriflic t- in ,the ,school rri-e-TiSpapet==._

2 -96 ,F,- Stipp:, 188

:stat&r:df_41aijaitta;,.:dariiiot-iloit-oligh ,the,-13te-04-ent regulate- the
content:sorf -the: -IdeaS-:§tuderi4=fa$:hear., do,Sc- is 111 1egalLai d ,=thia,-4naiiStitn=,,:

ticinai:-,,detiSo-Ohity= in its ..taw-eat "form:=" See also-Sullivan _w =. sHouston_Independent

ISdho-nliz,biSti-i-dt; =

e right of etisien freedom of

The -agairnit-Treseri-ctitre.,-regUlatiOnS,-,ak_fiee speeCh,_-_arict=15ee-SS,,,.

2(061),* ,-*aY13-6,-_67.iietcolne- ;O-sT,et411_4Y.;

--faSt--ftate-0%-diecumeeak_ees-'"
_ .

80-tio0 Of Utit110 '.ente§

= and guidelines to- govern ;student= _coi:luct- =wi`th n _the =school:= If there) =IS

f d-onSft4neInnal.q.y--ii_a).-ict

at -54 , ,SenderitS 4inist intrude= on,_

_

§Pecific showing

iteedoth., ;teed, --Slitiedt.-_eo_-:rfenSonahte, teSette-tionS=,-as to_

ancy_-dirtatioh: 382

041965)1: 4:(0-16-niSinfia-= '(19.§)
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1.4

'_40,00-,;pteeeht :Ca§-6.--; the 4eferidanta,:haVe_rhot !prOdhoed1:a.-scintilla Of proof

'whioh,-liOhld;_jiistifY: the infringement of the students' constitutional rights to be
free :of, =prior dattaiht in= their ;writings. The ,Oohtenta, of. oa- iOsuaa Of the

-*AtfordfTtee-BteSe'edhOittektO,-the=Couri_AreAhfihitely_ieSS,oheOtiOhable

than the ihridergrifiund-liet4a-papet.-1!_grata,,iitioi;-!'- involved In Scovillev Board of

Education, F. 2d (7 Cir 1970), and the _terS_ onar conduct '&4:at_ titude of

zthe:0taiht#ka__hereiri,:hatie-,,boti,z:tomideikdOle.;

Moreover, even aSuming tita.,,aefoticiaata-Cartied'E-theik 'hiirdeh and ,demonstrated

the necessity for prior restraint, the regulations provide none of ,the-_trikedural:

sakeguarde.AeSigriectt ify.obviate: -the danger of a= e.cetiShiShip.-_ayatat: freediffah,:ii._ .., _ , .._ . _ _ _ -- _, , . system -. ....

liefilatid:-,_ -360)tti-;_s-. f534:.58 v.;(-1:065)4Cf2i.-1-tiii-e,Lii--._114.iie--d-,-_-461, -,F.-2ct-13-i--44, -0':cir4.-

1968) Among other things, the fegh1atiOnS.,46 jnot-iepedify-ttiefinannet' submission,:

the fexact party to-*h0Mr-thematerial must he submitted, the time a_

deciSicin--rauSt. be -rendered,_ :,nor do they provide for -aff-f4avet-sa-ry.,--pfoceo*t_.0 any

tye or for a right of appeal

v.

_ the Court is that feaShirahle, regulations can be devised to

prevent to prevent diathihandeS-and:-:clietraotiOhe '2RI.Opowar_w High School -a; the

same protect the rights thrstitigh. their__

;aaigapapot_': -Tho-toar4'zeit:!,$0.qatitirOiaSi the düty under =the- teinnectiOht: ,latfiand, the.

right under Tinker, to punish "conduct by the -ethderit, in Llass or out of it,

h1ch for any -,reeeo-h it stems from time, place, %Or-- itytie== of :vbehavior

materially disrupts alasSi;ro#.'-,orihvOlVeS substantial disorder or Invasion of the-

rights of Tinker at 513 But tkia-_400.-::,and duty does not include iAaoket,

_priOr--,reatraiht ;' the Trisk :taken, It a few abuse their- First Amendment .rights y of =tree

Sijeedir_-_=and-:preSS- 1,e 040-40-0,1)-y-,_0_10 suppressing 'tree-

4440#a press among: 00:'--)i-04.*gf f ,Ternlèllov ciicago 337 U.S. i r(1949),-.



-11*-,,*.es:osi_'-for -today :attention: and:;diaUtder !ara' Ont,thm,-yotint ;it= -nOt Aets-but 'mote;
free- -ietprettiOn--.6t .ideas., 141- ki3Ott ,011e- i'iitt-Atienament -tcts-aa; 4i_tafety-

,aridi:tendt'to--decteitte the :resort to violence by :ftustrated;:cititent--. See'=-WhitneY,-=
_

California,_ .274 UPS 35 , 375_- _(1927)= ,(Otandeit ,concurring) -; Abrams v.-
United Stateti :616 -630-(1919) dissenting):, Emerson,

'TOita-td, a-..=,.Genetai-Theory =of:Ithe,_:FitstAmenditent Student -newspapett-_

;a-te.-Vaidable:iedUOittionai tOcitt'i and :altO='tet4e- `school -'administrators
:0641:ding" -theM-;,'Witit=Sty into= ,-student .thinking `and: _student_ -Aii"Obteitt., They
-ate--Valt channels of- _student.-p-rOtett',thioh

-ShOU14=-_--he,encOutage4; not

Accorditigli for thOU-trletehritiintt, ,plaintiffs'
Mot ion:-:f at ,autriatt --jUd -Spent:-

ted-; at -Neii--liaVeit :CoiinetitOut- '2n&rdaf

;_.Robert =C.=;:tatapail-o- _

`Vnited=-States=---Disttitt'r4i440:-



_tey-e----Schri.,04:-Ctet
f66 West Walnut liarx
136-Sitbn.; M 0 2-40:

Dar i=$teito,

As we understand your "ptohleti, --you ; to have an assemblyfor the -_purpose= of _0-retell:tint information- 4064,t- the workings ofthe =draft, opportunities for _alternative service and the 14=W- ofconscientious_ -objection,. _subsequent to :an:4ssemb1:_y_,-it-i_anieci bythe :school: in Which= representatives of the _40neci, force' presentedinformation about opportunities and eett,_-in, the :atrae-cir:for_oet_.
_

Irv-out: --cont-iderect=

NO 1041:. ipto,h-rems, ;are- raise reiejt. -or by -antinvitation to speakers for orderly att-efth=liet-,ok,nwhat-ever : On :guictekinet, ;Of the Commissionerof Education,, S41.14V-04: 't-_tia-cherd):, are ,ap,plitabiTe!. 't her-0 tate that students ,arid Iteachers -_their constitutionalrights At_
ment tights of expressiOn and assembly ittre, Under topic14; t-h=0,*1-114C11.fiet- :note! that teachers :tetpOti_=.--etihratty for -exposing students to the

414kilie;_ithe:-schoo*- department or 10444-ter may lmake_ reason-able-regulations for speakers and assemblies, it is :beyond theirpo"er, without ,c0404-110-g-= justification, to interfere with thefirst amendment rights to .learn, or assemble The :primarytest of such a -iiittirfizda-itiOn.-4041d1 be disruption f the educationalprocesS Your proposal seems --rather to the educational

-=- In your situation, hère echoOl, -authorities have r :alt:eed-Y=organized an assembly : iriforma,4On. _an&viewS on one the issue the `= Ifoktir and conditions ofservice to the =d_o 41t tatto,h-, of differing views and newinformation is -not 1 permisSible, it is =matter of 'fairnessand -6-04 -trita*.; We -that somei1-44--L-t--_yic and for such -AA assembly could not be refused
and i-Fourteenth-:knendFcnt rights -!the: comissioner's guidelines 6) specifically

note that "In caseS of -controversial : or speakers, pre-
sentätion should :1,41.-40doa, terms tOT-.0tie-tingta-e-jot pointS_

_of 4-1-ec4:-:" tuflthet,i ,the- =fed ef_all, within the -context -61 universities
_ and have found :thkt, --",itegi4a=tiOnt,

ã3r not be used --:-etthet the speakers or the Ut-teneet!
equal -protection the =14, discriminating among speakersaccording to the -ofr,,tho-a=oxy= !Of 30-0444,44-,- -,of -their -001:==kt.164-4.,. orstO6it-1 1:University, :106, at 494-School regulations of first amendment expressions must be limitedto housekeeping matterS such =at scheduling man v Quincy



;Cist :March= 1914:4

=4)- -We therefore_ conclude- that yOu- are Withiw your -tights
and obeying iyoUt _teachers- to request,_ with
students- such -an-alsesiblY and that if such -requett -Slakes -prol-
NisiOit for _orderi) ii-Siteibl -Yr-, school -authorities Would, be ex
their== authority it they refUsed to= -makemake time -and=
iii= :these

=Srephen. _-Aruhs_
Attorneys



4-telt*
FifintliOnne Acaderry
930 Brook :Road

Massachusetts

beat

Nancy _':16_01:0, 4- ',04100 at Ao?.:ciosiy:. has Siceli-
t0=:=Wate-yo concerning her constitutional rights to 1001,14eh_ and
distribute literature in the school She is 4-tI-64;0i of the
,0Ohool*agailue Ellipsis and wishes to publish it,:fTeefto_i*.$6hool
censôrshi Shehas 410=o- aked whether she *1-01=ill*ttibutea
tudênt newspaper 4:#0:d0 the .00004+

In uly Ofis-I*Of4 judgment, the First Amendment -Of- the Con-
Aitoted:t0-14-An to publish and distribute in

school both the magazine ,and _ the,pwet_. School ,Otti-o441g,have
no -1q4.1. authority to censor the cofltent of the magazine or
paper or 15f0h1b4 the -1301.44406* Of any ideas no mdtter how
unorthodox §t-1140-11504i those 140- may seem. 0114- totalitarian
ócietie '§4eit to i-1.4004-e ideas or thOoghts. which displease -those
in ãuthorit Such suppression is, of course, anathema to a
410).14,0tat-11- society

--(Ativeieut

(ortitituoa,t_t_On

by student
that S-thclent

recent federal court cases havez-hel4Hti*t the rFirst
plide to Stil-cie-nt§, in ISChoOl. Scovi11v. _

425 F 2d 10 titlt-cl-t, 197,0, for example,-, the federal
that severe criticism of school officials published
In SCh#64',Was protected eicpteeeion. (Scovil-le held
s -0111041-ing the Matelt*Ali-0_01-_clhot-he -,punished or
for iexercising their First

_
-And' te-Cent the highest federal' :c6* nT k_ng00,4 xied

that sdhöol otti4410 may not require that materials containing
t4ent expression be submitted to .school officialspriortq

tli00 4-§-44*114(5-4 in the schobl (although school officials could
reqüfre that they be -0Y4# a copy contempoaneous1y with the dis-
tribution) 11Seinan,_ -Quincy Sdhool Boãid, 1st Cir 4=t_. -ot
Aéa±s, March 12, 19T1

the t,ight to -4-501ish and cfistritivte Siudent_neWapapeta,-th4y ;1)6

_1140te4 only by reasonable regulations as to the time and _place of
Itrg,_:thistkibiltIoh- in the -school .- However, in tnitivan_17--sfiOuttiOn_

,*7
court indicated that trivial disruptions of sdloo-A.__AatIitieSigi).1
not justify school officials in intetfering, With the 'ofderly, ctist_ti&

of stir-dent 'materials. attemi)ted-
to e*pel two high School Students for diairioting, '",RflashArte%

_ , - -
a slettei which etItiCitecL:001061 officials They -passed = out
copies in the halls_,o'k their school between classes, at local
shopping center and at other commercial establishments There was

-,e-Offie= ,evidence that the newsletter disturbed the_,cl*Ser_ooth In
miño ways students 14t copies In the wrong places, -aL_ few _44e4-t-
=Wefe_Toantht reading it dutIng_,OlaSe and teadher-Lzwete.,Often con-
fcatitg cópies. Ihe ttintt xu1e4 that= A) the. school. 'bad_ -qoHboiries

_



-nt-t-autp:ting- to regulate ,and= ni)z the
such litt =le int-erfererice_ with

'the-- learning .that- disciplinary _action- against on-
hutors- was nnWarianted-.- Scoville =_v -Board of = Education=, supra,_
presents- an ..alsiorst identical ,Authorities_.attempteci -to `"take
disciplinary action- gainar 60: -Studenta for in achoOl
of ti_pt4-ss =fieiiiiIett_ek-,they 74-0,
"-federal: court. for the S- eventh= <Circui-t the distribution
was ;Conatitutionally -pro-tected activity and school _off- icials could`
not=not restrict in-_ the, .abeence of Tio-Of. that the actiolr'fonlii
stantially disrupt or- materially- inrerfeie -With, 1-ichol.._pr-OCedure-S-.-n

it is =tine- that -your =School is private. rlthet -than= -a- public
For ,p_nrpciata of -const=itutional requirements_,_ however.,_

this = should -.make, *0--diffekenCe:. Education is,. -thider-'4faltaChnSetta-
-4*,, compulsory_;: and Children- are -recinired--. to =attend :school
by the _state, thl state: _has in: -their
schooling The ;parochia=l school-a_ are carrying, out =public_. funct on,_

,ar=e =therefore= no more frel =to,:diSte-g-aid:,-cOnatItutionAT "re- -_

Aniietienta- iii the frte, -x-er

Sat-_in-tton,:-,2Vidningt-Ont.2-karleingAnittotitY__4_

Turthermore;, '0=e- =Supreme: _Court ,:has- he-en; _.partid-4-latly- leal-Ona-
liroticringj .on -t-441ii-s, of free speeCh= in-sareal,,WhiCk*:ralthOnghi

:priiratelY *heir Ainhlitly 7,_i'-don
rolled= ;cou_nter:parts. _in= which =free; speech= s_f,protected,:= See

=50r-=-(104-4), TotiTtrat-iiy;,0t-Enaa _onnikanyr
191

regarti'ffee-_---a-prlech- :fundamental
00= =they= will ao suf =fer= Ihetailigl the foititlir

happens.

-t0- elief or a _point- =Of
view The=-exercise-_-_Of
rigtir-Shonld=1)e' = encouraged= ,-n- young_ a u afi_ par,
The
to=

nation: ,Cannot =ex-peCt ,fO:cotitrihute-fittlY_

rhl_,workings_ -of_,t11e-cremottritcy,i-11,---0- taught only
parrot. rheir -enterprise- 'shoni-d- -inCouiate,
all those -intetelted= providing

frt- TielPerienteS,_,,-_s. ;000_1,

Sincer,ey ;yours;

ireffity-,w_.:-, °brick_
:Staff= =Attorney.

anc- Fleming=
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Re

:7134- tit
ire4: =10010:

MEMORANDUM;

Legal. =Departaierit

lass, Actions.: in ;Civil = Liberties Cases

We= haves iricteaaingly.-,at;iate- that= our =efforts -0
?defend; -and; 'advarite- civil liberties are at tem:hat/pp keg= -13"y: the-dila-Cult iea
of;= enforcing a, new _principle which _we; aVe ,geetitect.:14-4,4441.611.4t

succeed, -pteaedefaxiihiah igtypt-ect by- ,-sitsi44:4y
_ditifated!- ult.=

Thus;_ : for >` example,_ an= :affiliate= ',takes= =a =case ItiVolViri& aahoOL

tiuteit auaperided, for=- violating a= rule or Oder-- -='00sotib-iii-g--;----0-s-sokt0-1:0-

-appeatariae-., The ,lititatiori .1. =auc aeat ority-irivoiVed' one-! -Schaal

3p_firicipal ttici:, *lie lavoraiii---is-itio-n, -tillebtetidatij-iii

s tat e,deardi a*10 14,,thea judgment. only

tween to it -the:,riekt-_'Sttiderie4*-ci4cipitried:,fot

:1.11.a-_,=atipeararic ev,eve a=_:hy/: the- _ atm- a 064 afficiiar 'at augh-tiote: ,pr ahahly,

at-__diffeten one -zirv-_knothet-sahoot tti 0'4-, ArOl,taut

=litigation. to=:secure :the. ;c=ivil ;liberties of the - second = s`- tudent:

is -ale airitatichiliAftge a-5,U tizok- Of a-14a ,ad tiori-

tOVided= .f :Rules

--,-rriethod';t_af =insuring:-', =that, al.3.41; t a- Via to rie a- *1;4 ,riiit--136,=hrili. Ow, ones=.

-thp di a 0Ve re dr.that despite the :faVat:ab re: fdeai SiOn, :other= ,4 ;ik I:woe,=

tuderit a: tIwashro4gh againat theit'achaari :Minutes of =the-
Novembe "r 0-4 `,1 9 6 9 taitrd. raff :Ditectotsi. Olirtaia ACLU;-



'The--nieniotandini_niges:inCrea-Sect use of the -!!0=hijace0-1,),

class actiOn, and cnbined use of -444_4404o- in

dierta_in-kincia: of :0 tua fettioogn, ,60 _o-tomodhaum_. focuses on,half,and

dress,, the class anti-On. device,--_. course, has apPlicatioa0-

The cii,il rightania-iienment has made effective use of the traditional

c/a4S-aCtiOn,a0i, for example, in bringing_ class suit on 1

behalf of all bradit, school --children in a --Partiatilar area agaist the
official or body reapOnSible,for that :area. In such case, :6ectifidg,,a,

judgment on behalf of the -class : against-Certaini-defendantS, provides

effective- --rerief the defehdaot refuses antnily_with__
decision1 -any--r -the-rithec--,Of the -d-laSS-- thCtigh-_ not 'a: named, party, can ;Seek

relief :again-at 'tlie:Antanciant thoiihãirtisdtutë. á.
de. Thus,. device-_can .Ocintinne_

to 'he fruitfully tietlized when the -conduct complained of stems basically

Oftèñ, however, civil liberties violations 5o oe in the otext : rot

a idespiead pãctice b3r many coordinated, independent_ cif-tfeid-ro,

eicaniple: 2Another -i-i*-Otect raäial Segregation in

414 Alabama prion ãcilities, where a "bilateral" c1as action Ohat

plaintiffs suing as a class =certain prison officials repre-

sentatives of all uch ofiãials is the state) Very sucessful

--Recent óhangei in Rülé 23 suggest that if a class ãtion is to be

It* -ark i :Dreg edel ñl 4 ult =art -OE:- -4 id- taakg
Portland complaining a ,systematic 0burse:-Of'14r,oiietile -conduct by the'
police The defetdãnts ,-*ie--ilie,7Mapiti qhief of Pôlicê and several

:Doe!i;.tiffiders ShOuld the plaintiffs titn-vaqi any member of the-
class thereafterr,abusect-,can-,:hring-_;on--_a-,:ShotivdaUse-,Order to hold,

-_the. -Of fending: ,officer in contempt Also, in Sthithv Hill, 28SF Supp 556
1:9613)-= i-a-s-UdO0t§-fiil,,04§*Aat3:00=:was.-=,hkooght-:;on;thehal4:,of all

Negroes, unemployed, and person within the défiñitin of a local
vagrancy ordinance- to invalidate that Crdinande The court did so, and
it specified that the defe- nda'ntS-- ,46re enjoined,Ititenforning the

t any -Member fot the plaintiff's class_ _



utilized, it -*-sr-_-*e-,_aiw*:titj4g-ooiie',--i:ihere: the --kaC:tk;i14tant,, to bring it

as _provides that all
ineitibets thus, =theik rkilkeeter

_ -jplaintiff 4i 64 on: Consequently, once

_the- dike-6' -action- terê is ncit ati-lppti_ed_tabty t-feacer=_-t*sx"

tio-rinaking, bilateral where appropriate members_. -.. = the

class will -Ipe::)oo_04:,anywey, action fails, suing

the :de fendants as rk,4aee-_-ft401,.-rtialte-.-eritolde-tii0it.,rei*:erakiet if the-
-0404ff wins, each member of the-,41Ortilaritt.s- class (e g , all principals,

all rjailers) i 1)0-'10-Otilid'4si: -the, judgment. In othet w#0.0-;) losing a

iii,teterat =440 action .s nOt muh more disabli than lOsin a plaintiff's

suit, wthüing a bilateral feLteudli-imotk idvalitageote-:,

=Of rcourse, , -the re- -at:or:n*61'o*, if-AC to-tk_ to be considered in dCtermining

whëtherto bring eithe kind of ,class in

Sidete-ct, iñceai1unbers of_ tè ptãñ Wa 614 are
boüd, ñëw suits on the same issue áré rendered improbable A1Co, One

"iff_iiiii,*-ging;=&46:ii, a suit.

Ot the other hand, the tiote-- likely a victOr on the merits, the more

beneficial ,i1407re-oy-Of', a class

proh1;present;

What f011ows is an añãlsis of the ,kek-;tequi.-#teintk=61 Rule 23, get
in the Ofite-ki-_

_ .

-,:otd,4-01--0-§' -of *re'

4- ass ac lãss
could avail 'himself of :a- judgment in

niwould -- --fiat= beeri-=':bound-',by',ffaii-_,titifai.thralcile, judgment-- 'iide-,kliininated-:

87

4



"to- ;apply -4;0.

requires- =a ehOidn-g--eit-`al l the- relaVant: .:fe4niremerita as to both-

and --defendant,,

146-thocie,tiedtren-iida-i: 1960+

,TechnograOh- Printed' Circuits;

iDesignation: Of: C

irf t_ :Class

useful general

.e: 1-thig=heit_ or :ateek code: case,,- tfie most_

students- affected regulation. or, _ttile

br rijr_atieth- of _rather. -than, smatter -stih=Ciaaada-i_ 61101, as

students 400.p liood, for their long7hair. or ,short

islo:tra_ii. The- :fact _that- ,a11--ta--aie--atn-denta:_tii:6t. fteiti merit- -tb,haVe long

air *fen t_ the -ndfa-a-

;fir: 1468)1- bt.itl i4ard,,V-i--2,151-trte-1,1;,=202`t:'84p: 165=

:IA:, 400), :(anit ,on'-'_behalf rof-=,4-1-1:-Women,_erOroyee-sri, ,Chatterigaing

law` regulating :hours of aemployment, class arc t-ionciiinit-tradd)_,,,

befericiantA-a-Jdinaa_ thera' is 'a ,6ity14_1:de-

--regnia anti: ffiarly prohibiting :1700144 or-,eioehiittie_=;., .then -the -pritifte

.defendant, :would' probably: =be -tfie superntendent_o "r 'board =-of -6- cludatt an_

Since- =the =pfohibitiOn stems :frOtti-,a;s1:rie-e=

successful -__plaintiff -6-t-dat faOrion--would reife-f,

:Ofy:the-,cither ;hand t-ih-e--raOre:-13_covi,er- Is:Neat:ed. in= local

=the= more° fruitful it 1:4nnid;h_e' :sue-_eettain ,pri-n4ipa-la:, as -6,1:01,.

the -Court ;iap.-00,_04-dh,e--tiliatedit.dtaa-S_:_aCt--tOiti_,ari

;the: ,plaintiffs- -win;- there will -,b0= _judgment enforceable - against=

.-th-e=rarea =(county;,

In.ei.ther = situation;_ tii-e-,,-a-O-t-nal..,_Oart-lea :must be. tel#1-el .6" ritatiite of

k_the-piaa-a-1 whose interea_t_ they asser=t,_ class- must be, dapnhi-a-

--_-cleffni=tiOri-_---,i-aithz iiia-c-iathe==i:Oh-i,s_



It ,must be` eintihaeitect _ad teillOtect,_

.you_;must :allege that the _=both

Section ,(a)' _.Geaer "a1v.Requirements

This .section _gets forth -.the :mandatory-,Otere.giagites for allowing 'a'

class. -44 i-150'-'

:(1), that the jiiihder _Members

is impracticab'le:.

-the. ipl-ain 'e teaiiireftient- should= e §1mple to: meet:

presumably_ there- will 'he- -rhc*:404- of students _subject to :hair ,regglatiO4.-

,:ilhether- the defehdah-ti.er tfaei, sufficiently Aatgo =deplehOS= oh-the factual:.

-04 tteTot, There- "titay, Ith-e= 1.-0 tritt.

10-0t4:74:14-0b10=!- tiak .example_;. -00= '40404:04-that: order= = iaould:got°

-i'd:f4ged",-tc3=-4-1:OF:a<4-ia§§t,a41-(5-0 -ahli:Sri-,0--1.-k-§tiiclents-.-had.be01,dehied-
t

ti_rotecitat due _-E-chidati-ar-1-;,atitentee§-66-i

279 Stipp. 1-16,

t ere

Tenn i§66)---

L'ai4--ilieek- '33 "Thus;;. Akfeji,,tvoliot: _a-

:handful action:: alone,. =with- a- -1:

rained; °defendants would; the e-ae-,'d§t

,questions--of-awancl,:fitet:Comitici-tietti the.-class.,

any- ;given- area will have regulations

her 44_4ted, iridegenciehrtly::cit. ,itialidatect-frorkfe-Ontrat_ s 6-0 rce_

"IteaeOnable-0'1.-040, N.b44.-orb*--arcli;

- length, -of ::§itteb*rni-. on§tittitifitia4tyi: -of such.

regulations w=ould provide .apr tan -tit§ t -Amendment

The t rue = there--

a <- sizeab=le- 4401b-e_t, :of- students disciplined;
might constitute: a sub= class .wfiich could = raise: additional= :procedural
due =, process issues;

r-



night ultimately 1.?4: differing. factual qIes donS as to eAch member of ,the-

,O1'44; _cannot defeat the -action i_ I 'See Dolgow v. Anderson, _43 Lit_i'R-05-

472- 1968) -(az:Sbit.hY a few small shareholders complaining of

stock ,-,dOrpOraed 7gupritra-

77:

-(3),373The- =C-141.0s,- =Oelief enés o the represent* tiiie3lOarties--ittO4t_ be

typical = '3the,OraiMi,iO4.1060-00=-Of :the

This requirement wou1d bé met -raindathef repreOntatilia-plaintiffs

would be _ASserticigi, tor :_example,. that the First Amendment -guarantees 3 -Of

-tree400, of dicyras06#3,a461,4_,a1:).=_$ttiiientS to -wear 3their3 hair- however .theY-

,Ohohae,t;iithOlit The representative -4-U6h-dataa

itiretahiy_ roarlOn ,hdaii, for :41.00.41.--ine_:and',an- uninterrupted

educational process and argue that long hair -Qactataiirtes3thaat-,ojectli-,os.

(4) The -ratmesaqratiiie._Oattlea3:t414-1:fairly-iatid,=a4qOakely--iiroteor

thejOiereatatifthe,t-lagai.

-3_ This ---_Ortiiii0i-Orr.---ainia,3at-tireVi_eheilig,,-ccillifsirNte----uita-.: '3 a: -adequacy

-____=r0fire-Sleotat plint1f fs óán demontratédby. rehearsing --AOLLf

tOcianta.33arld==

setting :torth- 'the-3_attorrieja,=-t4hO-reiire-aent- plaintiffs

and, any ôthêr organizations. h1ch wi1l bé supPorting. the lititat-ihn._

lir-tadditiO* to meeting of the frequirements : -of section tio of the

Rule, 00-45-00#14L=diat0.-33EtttiOn---tiOSt,achititioria14! come within At 141st

:Otte- of 'ithe : ad:an-4(0'i-

-,Section 33,(0-33(4 f_(40,3=440-to-L4-,--04-0 actiãñ where the prosecution of

separate actIons by ti- -of the class sriatis_

inconsistent adjudications e'otahiiSh144- standards : _Of conduct_

tOr- =the', -4)_arty, -__(1)- ,allow



:lseparate *d_jhdiciati.Tork& 0-1,h43.-Vichia)., -the-04SO';Whee
4014:1, as a 0:00404 ,matter, be dispositive of the interests of the .othet.

members of the,dlatt4 :Subtectibn: --,(A)---taigh&lie-,,akiailahle-- the situation 1

where there Trtile=atni_114410--throtithdotit --a;-idh04_4:10ttiCt

:ehcoitoo4ig,:06"thaOs: two dozen high, ,schools ; and presided over by a single

-superintendent, or -Wheit--ii_rOkle*,*ts.i046060-0ene. districts have a

substantially s1m.lar rule or prohibition Subsection aiguably refers

to the stare decisis effects which the decisioi would have, i-e , a

decision regarding:t1*-dOnst4Woniiitity-_61-1.phOtait- regulations 'would,

in practical terms, because of ltt=:ptetedehtiai impact:An:the, judicial

district, eftle&ayelY resorve the issue as students there1 and

thus the suit should be allowed to proceed as a class action See

;StiSktei=_V-. 13- Oat& of_14rtiSteds,,:eit:_the-itiniiretiirjr_L-Ot.:1111.hoiti, 20. T.:$40,i, ',021

[1968.), (class-ation allOwed on behalf of all university

students to ioid a ban on subversive speakers). Sec tiOn -;(by As

the basis for a bilatexal clati: Tie ,iteney 194 F.Supp 1005

0_68 )4-, challenging radial segregation in GeOrgia prison and

jail. facilities. The plaintIffs sued several 444=44 of 0444 in
their official capacities, ,rand :three- -sheriffs. And wardens As a class

tlefireithtiig-=141.-14affieht:1difd=1-41:0i*.

s-edet-oft, r(0-= the--pAr_O--otipo-strig the_

clasS has acted or refused to act o grinds generally ap1icib1e tO the

:class, -.therehk. 40144g', injunctive or dec1arator e1ief appropriate with

espect to the entire clASS.. iS sub-division is uniquely applicable

to löng-hair suits. Indeed, the AdviSory Cittee on the Federal Rules _

-notes T: sithat cii1 .rIghts suIt are especial illustrative 6E-2I;(h)-: (2),;

and that the -aCtti*:_of -iniiiettorylrefet-teil, to --it deemed diectëd at the
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class even though has taken t-effect .0-tt'idefitttheeatened'-644 with

regard to a feii,-tnieiabera of the-claisi,:tirOviclactit-that_ that taction is based

on it-toi454S, generally applicable :tO:'0*-_ciais -4). Thus, if for :6X-4144.6 the

expulsion ok one :4044' 'f for .4ngt-hatt-:4t4 the threat ttotaa t =s10:40y__

with regard to any other student who lets his haitt,gt*---*)14.d,--1*

tsufficient to invoke Thiatpri5V4SiOn-tittatlao

-Ant=avii4abiettbasit, for the tbilatet4---01ASas-action,,whete the factual

ittiPflaants:t.

Subpart (3), the final tprovision of section t '(b)_,_ A- catch-all--__

allowing :tat sclass --adtiont-vhdh-,::aithougb-noo,-cit the_tdihert-littlyiSioriS_ of

-tsection t -,(h);;-hayet-heeOtttetti_trieiietthelesa the --e-tattnoa-_ques tions têdináte.

over ISStiea-iieki4n1.4_,-to=*ridiViiiuktiat-andtithet,Class ACtiOett,4eviCe:tke=

superior tot:any-Other-methode cot resolution. This is ,restatement t -Of the

previous ule and is ore discretionary with the court. See titeh.

v.-Carlisle arid Jacqueline, 391 ' 2d 555 (2d Cir 1)68) lbemonstrating,

that cinon questions Ottedotiihatei,-1411#,_nOt-t-l)a; to, difficult

The other telement ,requires tshOtiiing`,-, that the ,:dlatia-,-A-Oti-or-cleViae:

is uperior to áty possibl alternatives for protecting right and

resolving the tdispute. In this,kegai-ir- tdourtaJdostnonly- consider four

ipossible altetriatiiies-aticittre_Oire counsel _a class action to

-demonstrate their ineffectiveness. We ,think t can -he- at gi-iedttthat ttkree-
--=

of the alternatives, namely joinder-_ -4..atterVention-anctt,c-onsoliclation, are

tinekkeO_tivattO-Trotect tstudents' first t,Asiet-idsieatti#gt!ta':-_ .thked,

tpresuppose that the individual ,sitidenET-nbEt -tor4yitittossis- that his rights:

have been --Viola tacitthii tt-stanttilab-taf tele& Oiitsêl ôáSét tthealt.

While students ãctually -e*piel.1-05F,140iii.4t-ihAve a sufficient stake--- _to-

ant to tial(e_staa tiOriti, .6 the fa-tail:6 t-_ no-ft:it-a rot-_thOi;- -t6.-pkOceed:*.ifetryei,

as to all other stüdénts a good argument -that they -mould-

obably surrander to authority by cutting their '-hair_ -tot iOt lett-i-41 it
it



-:ta the t-:thaty__inCtit- ,the-eXpente ,an-di4iidenai4h-ich a liaVsiiit.niitht

entail. -Siiide-the:=ptimaty,-ipnipoae of _al roviiiit*-ratai* suit to

facilitate the assertion of lrights -ottthoad--44h6:-;tdi'-teatdria

of economics ,d-therW-ite,WOnid,halie:-:no--othet means of redress, -it is

ittost::_app-tdOtiate:lhete

The fourth .alternative to_,:ptediude,* class suit is the-;,ziviti-/aiiiii=ty

of the test case device. Pieantliabiy., the ,detendants-i4 ont4-airtne, that an

individual test -case on the issue would be sufficient and wont-4, not _involve

the ,procedural di kficultires-;whidh a clasa:_actiOn-_-irOdses- on court 'and-

counsel. The answer is that-,even- one :long-haired prevails

it-fid:=ettatitithes--=the_qtenetal- principle, other students might still have

.to,,:tes or t.-=t-o--,:thei -expense and iñcoñvenjence of litigation titiertifdtde- the

fnewly-created ,againattheir particular' school official Adjoight-
,

precedent._ pcperiendeal.,r10.-th-ladhdOL

boards in ignoring : judicial rdecriainnt,,,edndetn-ing,-*iegtegationyal_74_adhool

--:otty_ert-dahaidist-,make!=one=-sangnine,:iiii_ont:Ithe, prospets

with Indeed ;_the'intit41-4-toy

of the t: case -=deVide,i.itt=r4- .substantial -,nio this-iitemoraridndi

Sect-ion(c) -irAppróvAlAnd&Ucé ,_

-At aidleni-e' 4idint-+Adorr.-ait,ter:- -41e 44, -the- Zanit_-mtiat

specifically cie_tertiline-whe ther the _Snit- can be maintained as a clasS

=404oni_.:and if so, what provisions *oe-noltiCe,Akte ,td:heirititde_-:- The Se040-n

also deali with the Sffect which the:. The

noce 4-60;-ef féct proviSions are intérdependent and in addition -vary= with

the Kinci== :Of_ case

Thus, in a (b) =the---inote,-diadietionat_x-feitriti, the _court_

direct to the members _of the -class the best notice Epracticable i

-iindet--_i_the_=difddatatances,_ indiViduat Enot-lidei=to_-_aillt;eiethefa_-0who
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can be _identified' _thiongh--,reasonib1e-4ffOrt.0 Rtile 23. :(C), -(2). However,

the judgment in such -members

of the etas S 'tinic ;Orcn-iided:::(StidyWho=- ,request

e-xein);inn). t the óthër hand, in:=S- .or::(19:-:(2)_:#ditok, *the r,

are no specific notice requirestents=_and::the,jtidgisent ,describeS,,-4nd .-binds

"those whom the court finds to -beAtieitibees=-of:--01e-tliss-1.4' Section

however, -,empowers- the. court to determi:ne the mànner of notice.

Courtihave frequentiY---=beew,ConcetneUyitivthe _due --gtotes*.probles*-

-i,thith-inay be litesentet;tqi -osa-eciuste-,notice._

iHelier, , in -ii=,nOn..-,Sionetat.Y2-

civil libertieSlinit.-to-estsblish=,or--_enfot-te-,tonstitnt*Onsi rights, notice--

IS less of=1-,probienv-an&-conr-is-ilave---:disOenteit-Vithl-fthe- requirement of= _ _ .,, _

*ctU*lI oticer by reasoning that thëattendant publicity of =C4e-

provides adequate flotice tó tiè members of thé pl*intiff's cl*sá. See,jf Denny v. Health. andISocii1 Services Board, 285F.Süpp $26,

1968)-=-=Sn-yder----tii Board of

1-)t esumith Xy tiori-,_:-at_tnit _notice.

Kelley, supra.

The: above discussion. has-=(ii_t tempted to oütlinC the toy. =fetores
=

governing the -action. Foff,Conrsei,,whete-sttioific

problems arise the aridE,-annotations -- should -consulted. A sample

,iclass - action complaint In-=_,A-,Jmpotheticat _--long-hair : =snit follows. . A

-At taahed-Ait-

the end of the cp1aint. Briëfon the merits are avail*ble iñthe

National Legal Départmén.



,District

Division

mw-m...-....-mw-...: m.,:::-_- _...tm..- -am -am ....- .7.-:;.." ....,-m._.,XI - - , - 1

JOHN :DOE-, _JR.:, ,i0linori,=nt --Iiis,f ather,-a0c1-140it =-FiiOncti,i-
40**'_Doti 'Iticip.itD,:k0E-,__JR-.;-_,a.SinOti,by-hiS,'Fathet'
,anct,-Next-4tienii ,Rioliarti'RoeJOSEPH-_JOE .JR-.' a-
-Minot -by his -Fathet--andT-:,ttext. :tti-enci-- Joseph', Joe= _._

-..

-4--their'-,behalf--:and_ion-=6ehnit-Of- all those---Simi----' .._
latly..altsiltelci,,_ ,..,4

nSintiffs-i-: ,i
rt,

vs._ --._
.:,

SONt$:,, IfliVi--chiiillnclaSStat6==-_COnsiiissiOnet- -'=

;iit-,f-nbtie.:ilEducittion;i41141.01-4ROWN---,,,,,as,-,Siipetinten.-
clent i:!t-'-'bistii. dt--Ntaiibei, :ocierlIthliC .:Schools, ; and :- on
lbehalf i.Otitil,other,-1!Districb,SnOetinte-niiienta, :0141, -
Iaityysituatedli JAMES SMITH, 'as:---;ItinCitial-,,ot:TOnt
'Iiineliighi-,SohOo14.----and-On ,b,Oliiif of all =060_ ,
-,,PtinOtbalt.,:timiiitly-,Sitnittect'-_. --

,--e,
..-

--Iliefenclenti.-_,_ -

--Thia is .-it- civil -action- beek-ing-,,cieCiarative._anii:InjnnotiVe

relief to renjoin the deprivation, under col*: of -State_ ii*,..Ot:piaintiff.b!'

rights, privileges, and Insiinnities--4ncier_ the _United States ,Conatitution.,

jurisdiction to-rblitn-ant -t o 28 11.C.eatiOns--

1:343-(.3-_inicil (4, 11013, and _2104 Title 421_-Or.t. _Sections 1981,

ancli--4975;- and the -Fitt, FOurth, Fifth, -ixth,z:EIghth:kinth, Tenth1 and

Fourteenth Amendments to the tnited-ttatei-donitieuqanas



--

This action seeks a deoiaratory, judgment_ invalidating . as

repugnant ,t0- _the 'COO! titittiOn- -a_ ditecti$, :ptoniulgated hy_ the defendant

:State Commissioner of Puhlic,Education'authOtizing District Superintendents,_

such as --Defendant Brown,_ to adopt. regulations governing ; the -appeetnace_

of high eChoOls. students within. their_ respective Districts,. and the

regulations ,So -adopted by 'Defendant- Brown, and an _unjunctiOn --to,-tescrf#n:

the enforcement, operation and-ekechtion_Of such regulations ; _teitraining

Defeadant-sto-i**4-Othet sigh School principaiS from suspending or

,expeiring-the of:ot--Ottieta- similarly situated for violation

a regulations on the -grounds- that such regulations are Unconstitutional__

under =AO- i:First and Fourth Amendthent.

lisattida

`J., -tbriaintiff 4Ohii -Doe, Jr. is 'a citi.zea.-o -rha United: States

of 5the,-;$tate.:Of-. _ -Ortr-Ot -about 106-11-e-_tiaS

student in :good standing at toet-J'aine -)110 rSchool. Following that date__

he"--Wee,eXpelled from school ite--teSidea,at- _

4 __ka-1.#0.0-ikichard-_ROe_i_ Jr . is a citizen of the United Statee_

-anctio of -the-'State,--of , _ For the period from to

SUS:pended_ from ,attendance at =Torn Paine High School :Oct_

from all school rcurrently student in gooci-Standiag

at Paine High Shool He -tetidee-at-:

5 Plaintiff Joseph Joe, r. is a-:_ditizeii-of iher-tinited-Statear_and _

of the =State_ of He is currently a _student in good -Standing-;

at Torn Paine High School :He wishes to wear fashionable long, to=

r_that it --falls over _hiii==ears-anCil--the-:ediiiit of his shirt. He het -been

deterred _frora-doing-,ao by the -existence of the regulations propounded by

District -Superintendent Brown and -their -acthai.--and--threatened---enkOrceetent_



=

'=hy_17-Pefehdaht Smith. Plaintiff resides at
6. "Defendant -,ThOthaSr,joareaiiI:upOir information and belief a

citizen of the United States and of the =State- Of is
State doStaitsiOhat-crit Public. Education =AS; 0464,-iw 10- *ctioriz:ecEby;=

SeCti.-94-_41,6:E:'ihe==Stikte_,Tc)ii0ificiti,I4h4::_tO,Agtant- =authority' to District

*iperiOtencientS----,t6- rfformulate rules_ -Of conduct for school _students

Vithih_their -diSttiett

'Defendant William Brown, on information and belief a citizen

:4-sither,U4itedLStatei-.aad,,tif:the-Ptate-=Ot _ -superintendent

of District =_Numher One Public Schools. As he is authorized to

tormiie teltiliticins--gOverning_the=fippearande- and _discipliner

of all pubHc school student within the district. He also has the

to_Otiett 6)--t-eviesii-.4!.r-sxput4Ohl,i=thd'J=SUSiietiSiOnS_I-Ot_=high. School 'students.

8. Defendant James Smith, on it fotinatiOh:-*fia-=,,beriiet a c1tteñ of
the-Aiuited=;:ftiateStahci:0-,:ttio,, sts:e:, :Of is PriWcipal of

Tom Paine High School. As such, he is authorized tO implement and éxè-

utè the regulation promulgated y Defendant Brown governing students'

appCárancé and conduct. In his official capacity, he was resp_ohSiblei]kcit-

the===:eictihrikOh--4 plaintiff Doe, the _iiiSpensioh of plaintiff Roe, and the

Ettite-ateheOUSpehsibh-04iiihtiftii00:-

1á1Actiófl-

9. ka--btingi-,this==attiO_Oh, their own behalf and on the ==

,behalf -Of = other individuals _%iiiiilarlysitithated-,__hedzitiSe thei-claSs-i6i--sttidentS,

affected by the _regulations on appearance promulgated y all -ten= -District

Superintendents i and at It sUe-zhetelh_IS--16-hutetOUS that joinder of all

members is impracticable and questions of fact and :raw. exist in coninon_

-ito-the--=Olass. The constitutional _claims of the -0_11iifitiffi- are typical of

the claims of the class, the relief sought _against the named teOtesehtativer

97
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defendants t is typicaL óf 0-0-c--relief =Ought rag-spot: -0-40*-#000-64s and

principals, aid the named defendant's:- ailaadequately protect the interestst

of their class. The representative --,parties --will fairly adequatelyand

protect the interest of all high school students soiectici',to_ the tre-

gulation. The prosecution of separate actions by individual students would

create a riSk óf of ,i.nconsf.stifitt.:0-'7Orying-,-aiijoieatiOair-,With-- -respect

individual tiseniberes-ot the class whichvou1destablish incompatible

titaiiarde; conduct defendant classes.t

10._ _lhe-saamea_defead:aats,_tas-Weti as he classes they f -Lrepresent

,t,have;aateit class,

?--thCrCby making appropriate final 4.-ptju-Oti*erf-lre14.:ef:tOr-teOreepoaiiiairt

liiiitt-orYH-tre fief with _itsrespect t-e--1410:*4. -,11'hete"--_-*fet-tcjiieStionOt-of law

and fact coimnoi

_ ,

to the /Ai 'Set, ,that:-.,:pi-sciiisiinst*-toitei-_-

40-es:tibiii,-;--afte-ctiott-tidiii-i-SalCietiOefit and the clas t .fie- Superior

to other: Available methods- 16i-the- atiii=;effieietitt adjudicationtat-- of

:thet,_zeotitraiaret.-

Facts

=Lt.- -10691=-0*, defendAnt

-State ComeiSsioner of -Public Education and acting -tot--.thet -power;

iconferred üp6n him by SectIon 13 Of the =State! Eduéation lAw, promulgated

the cii.kedtifre

4-qietause of the==ireqiient=-4- tOrbattae
iiiiett-eit6Seit;thiO6rghei-ii_4he::-tifiattk during the 119_61369'

by the dress and appearance
certain students, the Superintendent of each SchoOl
District thin- = the t tate- rieThere6y-authotis ed=it= aiept
-rOgulations-t-Agoverting=thet ap-propriate-tcacaer--of__ dress
and appearance tii4eativ*ithitt7esieh District
and the r_;titethect1=0:--aaaetiOtrtileatifit= those=
student ratee-, such regulationà."



12. pursuant to state-wide --4 on September 15, 119

defendant BROWN ;issued i the *pillo-t; :ing-;"*.etOle tiOn. eptillaah).-e ,_to, all male

stizdentá within District f.Number 01hie

häIr be worn f a Sonah
leho

r eac
traditional qt, elaOt:Oyee the

eyea--Or'!OV4' the ears. t should be tapered in the
bAck. :pideburns_:-shOuld.:nOt-7_1be:belOW:-'thein:fddle2fof
:the- ears. StOdenta:-,ahalt40t*eat,-;beerda---Of- *6616h-ea':

_AnY;-,a tUdent---t-,itio_ in the opinion of his principal has
violated this rule ;eh-44_ be =suspended
from attendance the tOden faatiefaOtO-fity
complies with the rule. Any atodent-A4ho_ fails to
comply-for a periOd of more than tO weCks shall
automatically be expelled for the,_=dOtatiOni---Off tr
.academit---yeirck

11i: This regulation tit- :in, its-Leuhs tantiiieditinitio-u-r.4a
--1. - ,,,

=, { procedural aspects, ilis -s, uhs tanf filly' similar z0-: : to gu i:a tiona_: .-edOti t -0 a-i!ii-t

eaahl--- of the nine other -ij istrit tiftiefitite04-01iittt class

by déféndant BROWN.

14. teiendatit,:_tKITIUth-ae,iii-fokee-crF -6-- -gut* tihn- hy-

expelling, _ thrèatenib with suspension-= the students-

in Torn Paine High School. His

e-Tattein-ot-i-enforcern-ent_'-:thys ,ther- diAje Simiiárly Situated
in District One and in ihe--;i§ ta te

15. On or about _se-fee-0)6f- 0,, _i9-69:--klAifittitfbqi_ Jr. was infOrmed

by Defendant SMITH thai the length of plaintiff "Dot-4:-hair was excess=

Of =_that--,ailowed5r-hy; the District one- regulations that It was not

tionet-i-,1- ',Wien, --Plaintiff TOE _refuted := -tii-haVe- was inmediately

suspended by Defendant _'SMIT#: and told he could :rie turn: to s chool when his

hairwas -"acceptable" to Defendant SMITH. Plaintiff OE refused to alter
his hair style and on October :1969 was expelled: _ft-oins-Tom_laine High

School accordianCe-*ith the -two-week provision of the District One

regii1ation. _



16. Plaintiff DOE desires School His

continued expulsion JeOp-ardeea- the ,possibility ;:hit-elateloOtititIO-0- at a

college in the tali -= of 1910,:- ibelieves that he has ;a, tight, -te-tletermine-

for himself ,'010:460:g.c'h__0-e-t-in44-,Efie=-,i4-ile -,:hil,;_hair--and-:1-that the length
of :a _peraen'-iihaiit is not the proper determination of Defendants SMITH,

;OwOrJONE

17 On or 061.4-1$0-0.4000_f 16, 1969 PlaintIff -±!194 arrived at
Tom - .

-School,._wearing_,:enet ,mustache:-.; Me -was- informed

by Defendant SMITH that

_

he mustache constituted the 'District

One Regulation and ordered;--fikraint4t.te4o home and shave Plaintiff ieft

the school but when he -d-4:-nOt.--rettir-ii: that --day,;:iieketiC10iit SMITH caused his

-;_iipmediat-e-SOSpenaiOn ROE returned i the next day with his mustache, his

father : and his tiiirneYi-, -ah&=dematidOdf

!mustache -- ify Tom Paine

_Oefelidaht-tCSMiTH, stated that ,ffer5ah-Oh--;hearihg-voulit_' atibi4ed-

azid that

_ _

eta, iik-OV:f,,iulgliens_iOw=i4Oil/i1,;-cont:inue'-untirt he shaved his

18

iMiatathe.
_

--0-n--tS4-terither---20'in 49:04 leeritig-;the effect o his Studies as

well as o the Teiti----4aine--ziligiviee-0-aii-- ite-aftiz;of which iiabs-eat5tain-4,

Plaintiff OE shaved his niütâche and returned to chdol, ithereby ending

hii supenion one day before the --adteMatio-.6-44-a-i-on---ride__-i4,6-arci have gone

,111-65- effe-Ot-.

19 Despite his -korced: compliance with

ROE believes he has cieteitiiiie= for -hiniaelf -1-A6iher to wear a

:mustache i and that such a-sdeOitien -should_ not be the _responsibility of

.-Defendants BROWN, or SMITH, or the -eiestes, they_-_rapiesent.

20. On Or -about i October 1, 1969 Plaintiff Jot- appeared at TOM

-ta hie_ High Scheel_ with hits,hair overlapping his shirt collar by rappimti-

;inately -60 e- itch. -fre was infOrMed= -De feiident- SMITH-that -thie_ Via_ in



violatiOn of the i-iii.ettieri-,40-,,Regtileti-ob:-Siict.--,oicleted!_'hefile- :6:)-:i'eniedy: the-

süaon. AgãmnS his Wishes, .=te et-f4117- of :.be 0--,proce-eded:

to have his hair tiliiersect :4-04;:returned','-to_

,schoOl the -foiinigirig,,-dari,'A--4her-e-hie,_eppe-e-i'eride:'-iiee-,,eppirOVect'hy Defendant

41 _ 40040,4604#0a404-0,4..n,gtiOd-,atehding,;aitougt,iout the

_ .-aCedeeiij0_-4?-0year However, desires once again, te), let his hair grow in

violation of the regulation,, but has been deterred fom_doing so by the
existence and threatened use :the, !regulationi

_--Tdause:Otictibm,

22 The District One égulation and sithilar règulatio?tS, fea,

tefefidefit :-pt*Siitgatect =by-, Defendant --004_:enct

;.enfOrced by eféñdant S§Ritft_felfret uñconstitutonal On theif f SO and as

;143703.-ecti :en&fairfieXpreigion,

*air anteett: by the irst and Eourteeith Mnendènts to the United tate a_

23 The RCgu1ãtiOh is unconstitutional ,Orr,r1t-e_ fCcC and as applied

in that it -ii:=OVerhitikt in Viola kioh-,Of the Fist and rourteenth Ainehdifehts.

to,thesthitedtetba,,donSiithfioh.--

24 The Regulation iedeiofia r on its face and as applied:
in that it -violate a, the _right of privacy contained in the =Bill of lighte,

to the _Constitution -=_Of the United States.

the-skegbie tion is uñcofistitutional on it _face and as applied:

in that it violates the rights guaranteed by the Eighth and Fourteenth

Amendments _ -en -the- Mated- ".'8tates_ Constitution that expulsion, suSpension

or -threat -thereof of the pia-Lila-OS= and the -01-es-s- they represent merely for

exercising -their personal tastes in grooming constitute cruel and unusual
101ehteht.



The Regulation is unconstitutional its -*Ade, and as applied

y violating the substantive due process rights of plaintiffs guaranteed

by the, 'Fniirteenth JUnendinenr in --tbat;

unreasonable and not reasonably related mikly the

State has the right tn.,::p-reliene-,ancf,---ritt reasonably related to the valid _

governmental the educational,

27 The 'Regulation is unconstitutional on itsitaca-_ancii-aa,,atiptiacu

in that it violates the right to fair 1:_ti::Cee-di.-bas:-,guiiifariteed-_'by, the -due-_-

,process clause of the -,Fourteenth : Atendment.. 1Iore, particularly,_ it provides

no -terthititt to:e an adversary -`7he afiog.-i4 or the assistance of counsel before :

an impartial adjudicator whereby can be deterafitied-',-inter-ralla.-.whethef

the student's appeáräbcé poses a substantial threat to any interest which

.the-2SahoOl- administration can whether student

olnp on! -.,,kot.-_,-*0,i0ppeaane

28 -the--,plaintik40=-TandlIther-fOraiSr-fthey-:repreSetit_Aiiti, -editor-

ifrepai Obi* 'harm if theyinate:-.n-or

threatened ith ê*ulsioh or suspènaion those Stia penaeitior expelled

are , 'suffering irreparable -injury i ñisCiig their normal ischool atiitieC

sredorcia,marrecli.disal.Ainatkr action

29 Those students iqhO have been threatened 4iith===iiii-dialife, _of

who haVe,--deuiplied,_uliciefiprotesr,_aten:beibg: daused-;10fikahologidat harm and=-_

anguish!

The _plaintiffs and- the faaSS-=th-e-y-repreierit have 1-16=, other

adequate or effective remedy at lai4--tOenthen,harrn or injury -done- or threat-

ened by _befelitiail_tt- BROWN and -BMilli---and-the-dlatada: they represent Such

irreparable injury will continue unless declaratory and injunctive relief

are -afforcied,



-_ctireoting:rhar this titin 1ProOiOci:= -al

prOp:0- ,el:as action on. =both sides,

4001-#14,-,titaeche-,s t W C _airectfe, and

ittiplementitit_:Reguiati:ow-Jare=tiriC'Otis t 44e10-4;--.

(3) i'ojoiso i.0ii;:10ie=idetjeficiahrs: and the =classes'

`they --00-00,0e,foin-,;(41-seitaihitig;:toy=0040-fOr

-ittilatiOtv.;:of:-:sucktiRego.-ationit,

:oidefingy:the-_reinstatement: iif4411-1-fatiicie-Ott'

00504Wpo-4-4,9===.s_opio-cio-dy,1:9-=='--V1,640:010,-:9

.such°= Regulations=,= with reasonable -, _p ovisionst.ao:

(01Y .for-i_c-ii_4-ows

such students =

-=_(6)-= orary-

-ItkattaiiilOti-;-=Orkiir --Oa; =r

rho= De-Pendants ,,arici if Se a, lioni:-_,OlittitO -IA*: or

f did* -any such.
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HAIR CASES

(Thiough--__10447,:i7;. 1970 ISsnc,of-ii8. laW4ieek),

Favorable:

Bréenv Kàhl, 1964%
_ 1.2d

RiChards- i(D.C., :1969)-.4 17

---taChrY.

---:(15-;C:__,Minn:= 1969):-

Iiii-ler:_v-,.;Barrington,_411:- -Schools, -, unreported= -.(p.C. -111._ 1969,, Parsons,,

COrdOya v. ChSñko, ntirePortedF,

,-Ontelported:-

tie '06) `0000_),

_--38=.:11-';81=_;7t_i-ki-:-. 4170-, (D. Mass =(icitiCher.-withs

Finot v Pasadéña City Bd. Of Ed , 58 cal .Rptr:4=r3.20;-=
EWeeki-.265-1,- -(19_67), (..teaCher-;beat(1--= idife,-pro-Cet-S).4-

UrifávOrab le

District, 392 F.2d 697-
(5th Cit. 1968), cert. denié, --393

1,-.-2d= _ (6th Cir. April 8, 1970).

David v. Firmént, 269 E. Stipp. -524, -AEV-d-:, 408-1.2d _1085- -(5th -Cit. 1969).

Crews .--i-r-if_=diOnaS, 303 F Sup') 1370-, (S0. Ind. 1969).

Leonard v.- -School doiriniteee of -A-ttlebOto, 349 Mass. -704, _212: N.E. 2d 468
11965Y.

,1d., 68 -Cal. Rptr. 557-, 36 t.1.-S-.L.W. 2713_ (1968).

-BrOwñlee v. 13rad147--r-Countyr_ld.=, 2567.
IFC-Ontat t thel-Ohin- -affiliate-_-!fOr7fnrthersliifOrniatinti.7-
1/ -affirmed, . _ -(412809), -ati_ek-Cellent opinin which gathers-

together _all the long---theit =Sdliodi __c-aset_. (A- _copy is Inc-hided- in -thiS _package.):
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iNTRObUtaiMNi-

=Counsel: riati-:-.4flitio-ip_ated_ that at 'Soine Point ir

this case, :Prior to final_ SUtntietion; oPpOting-,_COuntel -Wbuld tObtit
,:_ointo -and Authoritie3 covering the law on. wnich-Defenuantts

That -expectation -_was not realized as opposing CoLnsel Waited -Until__

nis final _SUOinatiOn---befOre citing any case ,law, and tiffs .pretentat:ci
---Wat- -then Verbal: Vith no written i'oints'_-enct Authorities_ ,eVer

1-_--Sitibr:riittred-. As -Plaintiffs' counsel were Aniftaitil-4r- with- _-_SeVtiral, of

rhls cited cases, tWo,-casesneVer-,haVing:_:been-,rePorted one -of

!--had ;_ been redetVed, in -OppoSing_tOunsel'i:t office -On r4Ornint,_ o-f="

uthmation

_ = _ _

.tself, it was orêzhat difficult to ade4uately. EreSp-Ofid:

to theSe cases dititin6--tufit-atiOn _-AccOvdln=i-ly

find it desirable to submit a SupPietental__PlettrandUta- Of IN51-nt-8-

and Authoitie to -diSOUts:_tstne---Of- oases raised by oppon

Counsel in his ,silinmation-_ -and- tO -incOrporate: _these- cases = _b_oth- into

SW-lunation= =and :into- our -original _MeiriOrandiati. of _Points;

and Authorities i: triAtt that our Supplemental Met-iorandtitr,

1ptu1 -to the -Court.

_CASES _-kROMTHEI_F-IF_Till:CIRCUI-T

We =start With _the_ Fifth-Cirdult =Where _eight_ of the jOintI

cited _cases were decided. The -firSt decisionsto come down, in
ef14_66, were Burnside v. Byars, 363:iF.2d- 1-114_ (1966), and BlaCkwell---V.

aoilerra-_-Ctlj._Board of -Education; 86._ F_.l2d 749- (19601_ Which

atirioUnded the test to -be -applied in school cases where the FirSt
25,' Aiiiendtient is involved. This test is Whether the regulation is
261
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=

:-"reasonable". The -Pifthirottit -Court: of kip-edit did not defineit=

'-"reasonable" to mean any ltitit--defined-a "-reasonable"-
3 -regulation to -be- one essential in maintaining order and Qiscitline

on the -tehool-_,Orolierty-- -the Opinion state that the =retUlation,
?0.4 t- -60ritribii'te to the.-:".iaint-enance -Of Order and- _dedOrtit.i;

`=-BUrntide_, and-Biatkwe-1-1 'can.be'r-co:ntared__fOr e*aiiiplet of the ,app,iii=
_

:,cation,=of--thi't--:`est=-- In one case the test was 'iet in the ,other it

In -1967,. 'fth Circuit Appellate Court aff.ried _

10 Davis v Flrment, :269 F Supp 824 lifti.id,;iper; curia
11 4O8 F 2d i 6Oti In -A- Ei5er.:-oUriain-dboition-- Davis nélQ that the rignt

12 of free chotjce in -itrooming =-Apia-s. hot_ ftindatientia4, :that =a-=

_-,r_tpretent- -p-artioiliar :and =that_ long:TN:4r 4s: --041.-V4-3.--etit= to

:Mar-Oh-int or :picketing-4_ -14e- titibthit% that ,e_qUating_
=

15 '-ihair'llithi-elear--'iacts_ of -conduct, _ ,E-marching =Pieket_ins--, is an

f16: inaccurate= -characteritation:: If the -wearint=of--blaek: al"" 1 oancs isd
17 akin to -Speeth,_ =tee. sTinker._V-=._,Det

18 District, 89 731,_ 2i. _tiEd. 2d- 731 _(19_69=)4, then- we- t.iotild

-that the wearing ,Of onelt- hair- longs_ is altO Very clOsely donne-OA:6d!
20 = to free speech, in that this is _a _non-verbal expression of rejed-
21-- tiOn--of the =beliefs- and -views of an Older. generation Whic h has set

2

22: -Aacceptable= standards, InVolVing cOnstitutiOnal rights, for young-
.23' =:adUlts-,

24_ Fek-Tell Independent___School__Dittrict, 392. F.2d-
.

25- -697- (5th Cir, 1968)-1 on which =Defendants- strongly rely:, involVed
26 =

= ,

s

A 1,
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2C

21

22;

25

members of a musical group who asserted that they 'nad_ an economic

Interest in _ilea.ring,-IOng hair. hé facts _give_ the strong .imt.,reti,-

:,tion that .th'e _tong hair -itiat-1.1Orn_:as _a =publicity _gimic4 _radio 4risi,

television ne.dt, doverat;e ias even brotit-tht tO- the -School by no,

musicial groups' sagent;',and-:_after _suspension, the groUp :lade_ and

.,:releasea, 'a recordi-ng_ concernIn eyoerience the_ _

(-t0iiciol and the; =haii! issue The _Court .att.uMed- -the ipur_POte.,-ar

the --decision that ,students have a fiandatental .t.4.ght- to t:;ear long
hair 'This ; assumption is -direCtly, -contrary to ,t-he holding_ in

_

.1),Vit that no fundamental right vas tong--

hair The Court _found__tubtantiii dit_ruptiOn -,Ferreli_ .

rtiateriallY interes ,

It-- -c1-ear that the_ =c.".6t; had

returned In Ferrell, to thecturritide-- and =-Elac.ikweli test A_ reason

it- -one: that :etteritiat
on school ,prepertyii_

After ;Ferrell,__ the- -U,-. S -Supreme-- -dotint -decided Tinker ,:ci

:February 24, i959`. The COUrt enUterated several tignifioant

principles applicable to student rights and to authority exercised
y Boards EduoatiOn. The Court .stated. that studts clo not _shedi
...heir constitutional rights to freedom of expression at the school=

=T:house gate, and further:

"That_ -[Boards Of Education] fai,e- educating the
young for citizenship is reason for scrupulous
protection of COnstitutiOnal freedort of the
individual,_ if i+;e rare not to -Strani,-le the -free
Minds _at its source and -teach :youth- _to _dit_coUnt



iMPortant eprineiget of °Ur :government a èreplatitudes." 21 L Ed.2d 733,-, 1181::

=8: -7, Though 'the- COurt redotfnited that "the prOblern por;ect-sIY,,

t T : the resent cãse ttinkeri does not relate to7.--.hair styleok cit4nt:
'0: Ferrell, the broad language Student rights:
-0 17-while- restricting_ the powers -Of Soardt, of I'dUcatien_, clearly is

7 applicable -t_ to cases Well_-1_

7OThe..,=,prindipal US--- -to, -which the :tdhool7t -are:
dedicated is to -aceetniodatie. ttudent_t_ -dUring

9- 7,- :prescribed hours for the-7zpUrpOte of -certain
tyPet-_,6T--_--_adtivitietl., Ara,Ong thet_e-,:adt-i-Viti-esi9; Itt.;-45:ei;;t9iiii fitIteOii4tieti'4i=01 =016fig; zie

2 itUdetit-S--. 7,This- is not -only an iiieVitab71-2--partlti' of the _proeiett-- _of- attendingi_tehoe-I1 it is -Sato,
an iiiipertarit- Part Of the =edUditiOn-a-1_ :process.

127:- 7.- k ;student's= -rigiitztzi therefore,s -616 _not etbiSee
ne-Iy the -CIA-St-root hours .-_ '....'hen :he IS- in tie

1 ?.-1-- i -1.!eterva-i, or Or the :playing: sl:!_- -ield-4z Oron the
-campus zdUrifig_-the SiithOriied-_heiir-Si he=May ekprost714 his opinions, even_76mrderitroVential =Subeett-- 711.e
-the_,_cOnflitt inz-Viet7 _Nat, if -he -does -so Without

15-7i 'materially and Sub-st'antiaily :interfering With
the -requirements of apprOpriate_ _discipline in-

:-.167; the -_Opelattioh- of the- -t-dhool'i- -:and-7Witheitt-dol-liding
-t4ith= the -rittitt -e- -of 7othert. _BUrntider.:V...:SYSrtz-:._iii_ 1 But zconduct by the -tt_udent_l_ in class or -_o_tit:- of

... ii
i it, Which for any re-a-ion,--- whether it _Stets_ fret._ tta; ; time, -place, or 'type- Of-behatrierrtiaterially .

-ditrUpttl _dlastitork- or involve S- tilbttantiti -d.tt-
107- ',, order or InVation- of the rights: Of rothent- it i_; --7:-

;-of =ooiliteil -hot irecognited by the: centtitUtibnal20 i guarantee_ of freedetd, of _speed." of 3-lad-kwell. ir

,- -;--

217-.i 7,,. Clearly in Tinker the iCourt adopted- the "materiel
2. F

2

!:

22 izsubstantial -disruption"

In three of four other hair



.14

2

the DiStricf Court Judges have recogniked the applicability of
?-%

inker and Ferrell and applied-the material and substantial ditrup=

-test. ZadhPY.N. _Bron, 299 F.Supp. 1360 (N.D.Ala.--1969)1

4 decided prior to Tinker, found no disruption and held that the -equa'

5: protection -Clause Of the Fourteenth Amendment prehibits olassifica--

Of students upon an unreasonable basis. The Court, held that

hàir WaS, an;UnreaSehable LaSis on whioh_ to clasSify. Further; the

Court held that the principle Of FePPell applied but that the -dates

9 were on.=their facts.
_

10 Calbillo v. San Jacinto 'Jr. College, 3O F.Supp. 67- .... .1 I

24

-;(S.-Ei_Texat1969)=, a post=Tinker 'beard case, -held that thedefini-

,tien-of reasonable relationship- Was that -stated in Burns±de- and

-but the Court found- he disruption. -CaIbilie held that

the regulatioh,constitUted_a denial of equal protection,_

the

Griffin v. Tatum, 300 F.Supp. 60 (X.D.Ala.--1969),.held

that a student's right to Wear long hair is a protected fundatehtal

_liberty and applied the material and substantial disruption test.

;Griffin dealt with many of the asserted and theoretical disruptions

-presented in our case but held that state interestswere not

sufficiently compelling to outweigh .the fundamental student right

to wear long hair. Opposing Counsel sought to distinguish this

-case by reference to the peculiar and arbitrary hair rule involved

without reaching the primary purpose for which the case was cited,

5narnely, that it toe reaffirmed to material znd substantial

--26;
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1 ',disruption

111

2 Stevenson v. A.lheeler City Board of Education; 106 F.Supp.

0-
. -91 (S.D.Ga.-1901, wasi_a-"clearl shaven" mustache and facia! hair'_

vihere the COurt held, contrary to Ferrell, GrIffln,

5 Wand Calbillo, that students had no fundamental right to chooz---

6 o..zn style of' groontirig. Thus, Ste Venton it the only case in the

7 -Fifth CircUit to follow Davit It is extr emely intortant to note

e that Stevenson was set in the climate of a deorsia school en:a-ed

the-delidate task of integration, cc erne With racial =and
-

10===ethnic overtones, the last vestiges of slavery and dehUmaniation,

11 ad the case mUst_be read_ with_thOse factOrt in mind.

12 In SUmnary, we submit that the great weigh; of authority

13 in the Fifth Circuit establishes that:

1) TO- be Oreatonabler a regulation_ must be
essential in-Maintaining order and

45 discipline on school _property.
Burnside, Calbilio, Griffin, Zachr::.

16 .

2) To be "essential" Means the regulation Is
17 required to, in fact, -prevent material and

substantial disruption. Ferrell, la. l.,
13 Burnside, Calbillo, Griffn, Zachrv.

19 3) The right to wear 1on,7:- hair is a fundamental
rerrc,1, Zachry , Griffin.

23
1) Were there 's material and subst:al

21 disruption, the fundamental liberty is
oUtweighed by the state's iflteresz. In

22 order and disciplirie in the schools.
Blackwell, Ferrell.

23
5) Where there is no showing of material and

24 substantial disruption, the regulation is
not reasonably related to thz- educational

25 process. ZachrL, CTho, Grif:fn,

2,5

.
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Ferrell Burnside.

OTHER COURT_ OF APPEALS DECISIONS

There are two other -Court Of Appeals decitiOns_ in hair

5'- uses,- Breen v. Kahl, 419 F.2d 1034, (7th- Cir.-1969) -Cert. granted_

61 30 Lid 3348, DOkt, 11274, and Jackson v. Dorrier (6th_ Cir.,-,April 64

7: 1970) The _fadts in Jackson are -very similar to the

-facts in Ferrell, The Plaintiffs- -again_ Were mMbert- of a musical

grO0p;- a -COMM-disci-al interett freed6m-o: expressIon_ itterett!,

10 _was being asserted.

11- "Neither of =the student.s testified that his hair
style was intended as an expression of any idea

42 or point of view. We age ee= ith the findings
of the District Court that this record does not

13 disclose that the conduct of Jackson and Barnes
and the length Of their hair were designed as

14 an expression =within the concept of free speech.
Therefor_e Tinker v. Des_ Moines School District,

15 393 U.S. 503 (1969), has no application.'

1 ,drther, in Jackson, by contrast to Breen, there was testimony that-

17 long hair was intended to foster a purely commercial interest. The

18 COurt found that there was no constitutional right infringed by the

19 regulation or its enforcement. Ferrell, in contrast, assumed for

20 the purposes of the opinion that the First Amendment was applicable

21 and specifically found that the growing of hair for commercial

22 purposes was protected by the liberty and property concepts of the

23 Fifth and Fourteenth Amendments. Jackson did not discuss the Fifth

24 and Fourteenth Amendments.

25

26

11

11

Thus, a comparison of Jackson with Ferrel demons traces



. 1

i

L;that while Jackson claims to follow Ferrell, the Sixth Circuit
; 1

Z:-Court did not understand Ferrell and its reasOning. Jackson it_

3ttuch closer to Davis which was implicitly rejected in Ferrell. By

4-=!--dOnaluding, in Jaokson, that no conttitutiOnal rights vere

Court was able to hold that the -Board of _Education had theow::1
;,-

61;;to-make and -enforce the regulation without discussion of the

= 1

Jmat.eriality _and_substantiality- Of the disruption and d.Lst.uroance,
,

and without discussion of less subversive alternat.ives availaole L.°
74,

the School for control of the disruption and disturbance due to

fdbrig

Breen, -oh the other hand, while dealing with a regulatiOn

identical to that lh-the instant case, found no evidence of' aisrup=

a t_ion- or disturbance due to long hair. The Court held that a

141 sperson's right to wear his hair as he likes is an ingredient of

15 Personal freedompreiteCted by the U. S. Constitution, And, thezie-
.

16i:Tbre, the State bears a substantial burden Of justification en it

17eekS to infringe that right. In the absence of evidence of

18 substantial diSruption, this burden is not sustained. Brea:: is

I9 consistent with Burnside, Blackwell, Tinker, Ferrell, Zadh:iy,

20.-Calbillo, and Griffin. Because the Court found that students have

21i:a protected constitutional right tos wear long hafr, it is inco::-

22,,,Si,stent with Davis, Stevenson, and Jackson.

23-

24 OTHER DISTRICT COURT DECISIONS

25_ Crews V. Cloncs, 303 F.Supp. 1370, (S.D.Ind.--1969), is a

25-
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2

District Court decision out Of the Seventh Circuit vihich came to a

conclusion contrary tO Breen - v._ 103t-T7 TE-Cir.--1969

a:Cert. granted, 38 U-3348, DOkt. #1274, bUt on a factual distinc=

4 ti-Or and not because it rejeCted the majOrity test Of mt..tcrial a:Id

5 -SUbStatitiai diarUptiOn. The COurt Specifically found that Plain=

6 tiffa did materially and sUbSta,itiany interfere with the =

7: vents of appropriate discipline in the S6hool- As no exaMples Of

s_4-4tuptionvai!a_given,, however, we- -have only the conclUsary state--

9 Ment t4,-,At disruption and -- discipline problems exi-sted- Since it :gel

-t the _SChoOl authorities- had -;.et thr'burden of justification,

11_ S-howing actua=l ClASSrOoM diarUption-of a Material and sUbstantia

12- :nature, dreS is- _consistent with the majority View and lends no

13

15

16

17

18

19

20

21

22

-_-Sjipport to Defendantal pOsitiOn that all-they need to Show is a

reasonable relationship tO the educational process.

Brick v. Board of Education,Schoc.1 District No. 1,

benver, Colorado, 305 F. upp. 1316, (D.Co,10.--1969), is another

case on which Defendants rely. The facts in that case are signifi-

cantly different from those in the instant case. In Brick the

students played a significant role in the adoption and review of

dress codes, and an overwhelming majority of students wished to

maintain the hair regulations,and not change them. Also, as

4posed to the instant case, there was substantial evidence of

23 disruption and distraction in Brick. In our case, no such evidence

24 was introduced.

25 The Court held in Brick that such symbolic expressions of

26.
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-dividualit=hai-r-ere-tot Wi:thim-the-Fir.8-t-Andmeni, but are

protected by the due process clause of the Fourteenth AmendMent.

3- 'While the language in Brick appears to rely on the

4 m inority view announced- ii. Davis, the analytical frat.eWork is

5 consistent With the Majority View. The Coul,t specifidially found

6, that there was evidence of Material-and substantial diSruption.

7_, =If the- Brick Court -had beisbt it the fact-s of the instant case,

8- the students were hot allowed to play any _role in the adoptier

.,-abdrevieW of male hair regulations, where an overwheaming majority

10-1

11e

12

13-

14

151

16

17

18

19

20

21

22

23

24

25

26

t students wished to aboliSh =male hair regUlations, and where-the

disrUptiVe incidentsl if in fact -there were any, were as insub-

stantial as those brought out in our oase, the Court Clearly weuid

have -held to the contrary.

There are two District Court decisions out of the Eighth

C=ircuit, Sims_ v. Colfax Cor--unity School District, 307 F.Supp. fi

(=S_.D.Iowa.,-January 16, 1970), and Westley_ v. R.6881, 305 F.u,. .

106, (D.Minn.-0-1969). In WeStley the Court applied the material

and substantial disruption test to each of the many arguments

presented similarly in the instant case. The Court found that no

(health hazard was involved as long as hair was kept clean and that

protective devices could be worn where long hair presented a

08sible safety hazard. Answering the arguMent that discipline

and diSruption problems might occur, the Court cited Tinker feg

the principle that undifferentiated fear is. not sufficient to over-

come the right co free expression: The Board of Education
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1 -contended triat it-was concerned-with the pertonal safety of the

2 Plaintiff; the Court answered that acts Of hostility should be

3preented, not expressions of individuality, and that it wzs_

4 -151:6=Intf,,ff'S Chace whether to expo7.e ht=r!l to harant, not

the: SchoOls' business. The Court -held the regulation to be an

61 invasion of private life beyond the jurftdlotiOn of the School.

7 Speaking to the reasonable relationzhip argUtent, the

COUrt said, 'Clearly relying Oh the Burntide and 3lac4well defini-
_

1 -2

13=

14

-Weettley is-definitely in line with the majority on the hair issue:
15

16 While Opposing Counsel sought to dittinguith Stns v.

17 Coiax on the 1round that it involved a rrirl protesting hair

18 regulations, the decision is still significant in that it holds

19 that only thote school rules that are reasonable are permitsable,

20 defining "reasonable" in the same manner as Tinker, Burnside, and

tonEef-11-reaScinable

lieg4Iation of : conduct must-bear-a reasonable
basis to -ordinary conduct- of the teheol_ourridUlUm
Or te-darrying-Out the responSibiiity of the
teheol, NO moral or-to_Oia ill densetUenCet will
result- to =other _

l
student-t dUe to the':pesence or

absende orieng hair-nor theUld it nave any
bearing_on the Wearer Or Othen_studentt to learn
or -to be 'taughtin

21 Blatkwell. In a lengthy analysis the Court indicated the diffevenceS

22 inthe various approaches to the hair problem, and the Court took

-23

24

25

26

the position that the school authorities must show a co7.pelling

reason to infringe upon this important constitut1ona? ri;:hz, namely,

material and substantial interference with t:le educ:zional process.
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i
i

1 .

1 iThe regUlation enjoys no presumptibn of constitutionality and the-
_

2 Lt'ebt applied by the Court was strictly objective: the school

3!authorities have the burden to show that the rule actually prevents

41disruPtion. :.ere condlUsions that long hair 1:-.;';v be disruptive .s

51r-01. the test Of.reatonablenest. Any rule could be justified on

5)=SUch a standard.

71 RiChardsv_._Thurt;t6n, 304 F.SUpp, 449 (19-69),

8: I-50)-,:it a hair decisyon by Judge WYzantki- In this case there-

fOrmal rule and_ no evidence of disCiplitary probletS. r17:1

10 ,Court found that the reason behind the suspension was the arbitrary

11 -prejudice Of the principal; the Court held that personal pre:udiee

12 -teat-not such a rational ground for dictating hair style as to

13--tUPport an official Order interfering with the student's liberty to

14 diprest hiMtelf in. his own way in his search for identity. The

15 tOUrt found that an individual's choice Of hair style is protected

16 151 the Fourteenth Amendment Due Process Clause. In a Supplemental

171 Opinion Judge T;:yzatsi stressed that no rational basis for the

13 suspension was alleged.

19 In a Second Supplemental Opinion Judge ,zanski,

20 cussed Crews v. Clones, observing that the ,Iaintiff was there

21 -barred principally because his hair caused others to be discrderly.

22 judge Wyzanski took the position that a man may not be restrained

23 from doing a lawful act Merely because he knows that his doing it

24 ItAy cause another to do an unlawful act. In n Third Suncle::.ant,.1

25! inion Judge Wyzantkf stressed that the wear'- of 'orIc. is

26
See Appealt Court opinion, infra.
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1

1 rtrof'freedom ot-ekpression or an aspect of ordered liberty.

2 It is clear that Judge Wyzariski's position it consistent

3 With the majority in regard to the substantial and material disrUp,-

4 tiara tot and the reasonable relation::hip tent . It in also canz

with the majority in finding a protected constitutional right,

6- either under the Firtt AMendtent or through the Fourteenth Amend--;

7 *tit Due Procest-ClaUte. Further, Judge WyZanski redognized that

8 long hair doeS not cause disruption by itself_, and therefore,

:_ditrUptive acts- should- -be prohibited=, not long hair. T his vie_

10. supported by Burntide, Blackwell, Tinker, and Terminiello v.

11 Chicago, 377 U.S. 1, 69 S.Ct. 894.

12 In the Ninth Circuit there have been three hair cases,

13 0Iff v. Eastside Union High School District, 305 F.Supp. 557,

14
1

(N.D.Cal.--1969), Neuhaus v. Torrey, (9th Cir. March 10, 1970),

15 and Contreras v. Merced Hir.en School District, (U.S.D.C.--E.D.Cal.--

*16

17

13

19

20

1:968), No. F-245-Civ. In 01ff, Judge Peckham was dealing with a

rule substantially like the one in the instaftt Case. He found the

rule to be Overbroad under the First Amendtent in that particular

circumstances where long hair might be a health or safety probleM

Were not specified. He relied on Richards for the principle that

21 merely arbitrary choices cannot be enforced against an individual's
I

22 serious claims of liberty, and the State must make a strong showing

23 of need in order to curtail a constitutional right. 'He held that

24 the regulation inhibited free expression more extensively than is

25 necessary to achieve legitimate governmental purposes.

26A
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Olff is clearly in line with the majority view as to the-

2 proper test to be applied to school. regulations when free expres-_

3 sign is involved.

41
. NeUhaus v. TOrreY, another c.:::zo on which Defondantz

1

51

1

rely heavily, involved a factual situation radically_ d fereifnt
6 frOm that in -the instant case. There, the hair regulation apolied

7- only- to Members of the school athletic teams, not to the entire

8- *tUdent body, and Judge Harris found that long hair-could adA/ert

-9=:-Affect athletic performance. He -also found that in the athletic

10 ,-t-e-i:;ting there was no cOnStitutional right to wear ion hair, and -he-

11 Stressed that he was dealingg. With the delicate relationship between

12 athlete and coach, a relationship Uniquely character= zed diSci=

13 *'dine and morale factors. If the athlete chose to wear lon:f

14 the consequence was "Merely to forego any athletic c=petl-t4on",

15 -nOt to forego a public education. He held that there was no

15- iMpairment of constitutional prerogatives to require PlaittiffS to

17

18

19

20

bring themselves within the spirit, purpose and intendments of the

rule.

While Judge Harris applied a rational relationship test,

he= was concerned solely with the athletic setting, and it is clear

21 that he did. not intend application Of his.analysis to a hair.

22 regulation applicable to all male students, regardless of partici-

23 pation in formal athletic competition.

24

25 the Plaintiffs had eXcessive absences to the point of bein habitual

26

In Contreras, a pre-Tinker decision, ;he Court found that
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1

2

3

4

-truants; that their hair was not neat, well kept, or decorous; that

the regulation was .reasonable and rational, and that long hair Was

likely to result in disruption and disturbances. The CoUrt

-Ctited, in a closing remark, tht anything that interfere:, with the

5:414ht of the majority and the operation of the school district in

6 I the educational syttem has to give way.. The Court did not find that

7- -d'onatitUtitinal. right was involved, and, in light of Tinker, the

8 CoUtt'S analytical framework Mat:, we Submit,. overbroad, Contreras

9 consistent- only with thcite feW cases which fOund that the wearing

10 I =of long hair was not wotected by the First Amendment nor any. other

11_ = amendment to the U. S. Conttitution_, namely, Davis., Stevenson, and

12 laeksOn. We have already distinguished thote cases.

13

14 STATE CASES

15 ' Two State cases remain to be considered, Leonard V.

16 school Committee, 349 Mass. 704, 212 N.E.2d 465 (1965), and Akin v-

17 Board of :Education of Riverside Unified Sehdol D'atr4ct, 68 Cal.

18 liptr. 557 (1968). In Leonard, the Massachutetts Supreme Court had

19 before it a vague regulation and the Court deal; solely with State

20 law, except for holding that the Fourteenth Amendment Due ?rocess

21 -requirement's were met by the principal's verbal directive to the

22 student and a hearing before the Board of Education. Firs; Amend-

23 rent arguments were not discussed, and the Court applied a simple

24 rational basis test. Note also, that Leonard was a Pre-Tiner case.

25 In Leonard, Plaintiff was a professional musician and the ha'

26
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f that an econoMic interest in hair was not sufficient to raise

2 constitutional claims. This h:',1ding is contrary to the holding in

3 Ferrell that an economic interest does raise constitutional claims

4 uncIor the Fifth Amendment. It ic'intorentine to net,: that the

5 regulation in question would be void in vagueness in California.
,

See Meyers v. Arcata Union High School Dittrict, 75 Cal.P.ptt. 68

7 (1569).

8 Akin_is_an abbrrational_ beard case_, where the- Court

9 found no disruption or-dittraction by the Plaintiff, but that his

10-- beard -did constitute a-disruptive influence in that it lead to

11 teasing by other students and that other students wanted to follow-

12 ,hiS, beard growing exam04. The Court held that the power of the

13 State to control the conduct of children reaches beyond the scope

14 of-dts authority over adults, but it relied or. Ginsberg v. New

151 390= U.S. 629 (1.988). This rationale was laid to rest in Tinker,

16 and no- Other Court has adopted the rationale of Akin. Compare

171Akin with Finot v. Pasadena City Board of Education, 58 Cal.Rptr.

18 520 (1967).

19

20 THE FACTS OF

21

TYSt7LY:71 Cif CE

In reaching a decision in this case we would stress

22 several unique facts that have been introduced into evidence.

23 First, an overwhelming majority (70-835) of the student body at

24 Yuba City High School have indicated that they wish to abolish male

25 hair regulations. The Student Body Government passed a resolution

25
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!

abolish male hair regulations. 'The resolution was vetoed by

2 lithe PrinCipal. Only three disruptive incidents occurred at the

3 School over the past several years. One of the three incident::
I

4. kook placc in a Special Education Cla:!c for the mentally retarded;

5 ;_another involved. "distraction" of a music_ class by a long haired

tAiiSitor in 1968, when long hair stylet were still relatively new-
-1

7 ;-_the third incident allegedly involved a fight in the hall, whien

erp4he teacher -whoitettified did-net -actually see but he _believes came

S about as a result Of- teasing-and long hair. These three incident8

10i,Were well within the control of the faculty, and it can hardly be-

lltargued that they rise td the- level of material and substantial

12 isUSruption, nor indeed ,. that they in any way- match the level of

13piditruption occasioned by evidence of school Sanctioned activities,

1444-Otkeys and goats paraded through the classroem; beard growinz

JOOntests for student8 and faculty; and crazy dress week where

16jadmittedly, little in the way of fermal instruct ion is accomplished.
11-

17 i! Defendants argue that a reasonable basis test should be-

1Vapplied, but they fail to recognize that the overwhelming eitht Of

litUthority defines "reasonable" in this context as those regulations

23*which are essential in maintainin= order and disci'cline on school
9__

2i fproperty. It approaches absurdity to argue that a hair regulation

22;liSlIessential" in a school where the students hive voted overwheit-

23!ingly to abolish that regulation. Indeed, the Plaintiffs testified

29that they have been allowing their hair to grow long since last
_0

2osummer, a period of at least seven months, and they have not been
ft
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%

Itvolv4 in nor observed. any inciqenti of disrur,tion -or disturbance_

2 involving long hair. They have further testified and their records

oear witn'ess to the fact that the long haired Plaintiffs, are well

'.4-4bove avcrase students who attend achool rowalarly and haVc: no
II

cg; disciplinary blemishes on their records, aside from the susloensiens4

e!!

occasioned by their refusal to cut their hair in accordance with

n the school regulation.
"
G '

a

4. _

lvI :pUblic education-Until and unless they cut their hair. At bOttomii,

:I!! they assert that the compelling state interest test (in the schOot

:21-etting,denominated the "material and substantial disruption" test-)=

12' which is applicable when ever a governmental body attempts to

Defendants assert that upon any rational basis they have

the power to deny Plaintiffs and others similarly situatec.a

infringe an individual's constitutional rights, is inano:Icable
ii

134 in= the school setting. Defendants refuse even to consider less

..;_onerous alternatives. Such a position is consti tutionally in

:7 Sherbert v. Verner, 374 U.S. 398 (1963 ),and Shelton v. T;;a:.:e,
P

154 U.S. 479 (1960).

Long hair at Yuba City High School is not the novelty It

20 once was. The fears of the Defendants that long hair will lead to

214-disruption and distraction is an undifferentiated fear not based

22 cAi reality. There are presently many people in the Yuba City area

23 who wear their hair in a style which would be in violation of the
1

regulation at Yuba City High School; thereare many long haired

2L1 students at the Yuba College and at a sister hf.gh school, Y.arysville



A.,nion High School; there are shows on television which feature lon

2_,_ haired male actors; there are news reels, movies, and malrazines

featuring long haired participants; and finally between 70 and

-43.75 of the stItrients at YWia City Hipth Snhcol sumulrt abolitIon

-of male hair regulations, we submitM conclusive evidence that

_Styles are changing, even in the Yuba City area.

_

1=0:1 long hair and no tension or devisiveness ste-r-in,7 from the xearinz sf

COYCLUS7ON

We submit that while there is a split in authority, the

better reasoned cases and the Overwhelmins weizht cf authorities

support the potition of Plaintffs in this case. e clearly are

here dealing with a First Amendment Freedom of Expression Right,

where young adults are expressing their personal identities and

passively, unobtrusively and non-verbally are asserting their

opposition to the standards of another generation. And,the

circumstances at Yuba City High School, including uncontroverted

testimony of .peveral teachers of no disruption from the wearin:: of

"Eta long hair, plus the overwhelming voice of the young adults them-

3! Selves, demonstrates that there is no reasonable basis on -::hich :a

TIA impose a male hair regulation. Clearly, the'a is no evidence of

_22iA=: material or substantial disruption. What we dc have here, Is an

2L intransigent zeneration applying one standard to measure

dealing with activities proposed or sanctioned by the

stration, and another standard when dealing with student-initiate4
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NOTE: This is an excerpt from an amicus brief filed by the American Civil LibertiesUnion of Northen California. The Montalvo plaintiffs lost in the trial court,but the case is now being appealed.



128 INTRODUCTION

Under challenge in the instant case is a regulation

governing student hair length and style adopted by the Board of

Education of the Madera Unified School District. This regulation

proVides as follows:

Hair must be clean and well'groomed. Boys
must keep.their hair neat and trimmed above
the eyes,-ears, and collars. Hair must _be
tapered up from the'neck.

Because the court has expressed its desire that amicus

refrain from taking a protagonist's position-, this amicus brief

is liMited- to a discussion -of -the constitutional issues which

:arite_7-from-atteMpted regulation of hair-Styles-by public school

authorities. This brief sets forth.the constitutional standards

which the'American Civil Liberties Union of Northern California

believes must be applied in all cases involving public 601-661-

regulation of hair fathion; no attempt is Madeto argue how

these standards should be applied under the facts of the instant

case.

I

STUDENT HAIR FASHION IS A FORM OF EXPRESSION
PROTECTED BY THE FIRST AMENDMENT OF THE
UNITED STATES CONSTITUTION

A. Expression by School Children is Entitled
to First Amendment Protection

It cannot be denied that California school officials

have- the authority to mulgate rules and regulations governing

the operation of the schbols.in general and student conduct in

particular. The Constitution of the State of California places.

upon the state legislature'the. duty and the power to maintain a

system of free public education in the state. Cal. Cont,s art.

IX, §1,5. The legislature has, in turn, delegated authority to

local school districts to operate public schools (Pduc. Cod(: t9P1)
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and to_promuldate rules and regulations governing student conduct

and behavior. Educ. Code §10604. These regulations may be en-
..

forced-by suspension or expulsion Of students who refuse or neglect

to obey them. Educ. Code §§10604, 10609; and see generally,

Meyers_ v: Arcata Union School District, 269 A:C.A. 633, 640-641;

Akin v- Riverside Unified School District Board of Education,

262 Cal. App. 2d 161, 167.

However, as. with all rules, regulations,- and statutes

passed-or promulgated by governmental bodies in our nation ,

school rules and regulations must pass 'constitutional muster.

Tinker v. Des Moines independent Community School District, 393

U.S. 563, 89 S. Ct. 733_(1969); West Virginia State Board v.

Barnette, 319. U.S. 624 (1943). Where public school regulations

governinedress and grooming clash with constitutionally protected

rightt of students, the regulations must yield. Meyers v. Arcata

Union School District, supra; Breen v. Kahl, 296 F. Supp. 702.

It is now firmly settled that minors are entitled to,

many orthe protections afforded by the United States Constitution.

In re Gault 387 U.S. 1. The rights afforded by the First and

Fourteenth Amendments have long been recognized to extend to

children as well as adults. Indeed, the United States Supreme

Court declared as long ago as 1943 that the First AMendment

of minors must be protected' from. encroachment by school,aUthoritief

"The Fourteenth Amendment, as now applied to the States, protects

the citizen against the State itself and all of its creatures- -

Boards of Education not excepted." West Virginia State Board v.
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IBarnette, spura at 637. In that case the United States Supreme

Court held unconstitutional the expulsion from school of students

for thier failure to salute the flag of the United States. And'

the Court, per Mr.. Justice Jackson, said:

"If there is any fixed star in our cons-
titutional constellation, it is that no
official, high or petty, can prescribe what
shall be.orthodox in politics, nation:Ilium,
relieion or other matters of opinion cr for
citizens. to Confect: by word or act their
faith therein." Id. at 642.

The United States Supreme Court, in its last term, must

surely have silenced all possible debate as to the availability

of the First Amendment right offreedom of speech or expression

in the public schoOlt. In Tinker v. Des Moines Independent

Community School District, supra, its most significant decision

in the area of juvenile rights since In re Gault, supra, the

Court said at. 506:

"First AMendment rights, applied in light
of the ipecial charaeteristict of the sch661
environment, are available to teachers and
Studentt. It- can hardly be argued that either
students or teacher shed their constitutional
rightt to freedom of speech or expression at
the Schoolhouse gate."

See also, Burnside v. Byars, 363 F.2d 749.(5'Cir. 1966); L. A.

Teacher's Union v. Los Angeles City Board of Education, 71 A.C.A.

572, 57.9; Mandel v. Municipal Court, 276 A.C.A. 788, 805.

The UnitedUnited States Supreme Court held in Tinker that the

wearing by school children of black arm bands protesting the

Vietnam war constituted symbolic speech. The court affirmed

that this exercise of expression by public school students was

entitled tothe protections afforded by the First Amendment.

Amicus believes that; the settled' entitlement of public

school students to First Amendment liberties, as affirmed by

Tinker, must control the determination of the instant case.
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B. Hair Fashion is A Form of Expression

Protected la the First Amendment

Almost as equally well settled, is the proposition that

an individual's right to grooM himself as he pleases is aliberty

guarantedd by the'FourteentW Amendment to the United States

Constitution. This right was recognized in the last century in

Ho Ah Kow v. Nunan, 12 Fed, Cat: 252 (No. 6, 546) (C.C.D.
.

California 1879). In thl, case the sheriff of San Francisco cut

off the queue of a ChIn^se inmate of the -county Jail. The court,

per Field sitting as Circuit Justice, found the sheriff's action

to be "cruel and unusual punishment," saying:

"The cutting off the hair of every male
person within an inch of his scalp, on his
arrival at jail, was not intended and cannot
be maintained as a measure of discipline,
and .can only be a measure of health in
exceptional cases." Id., at 254.

In his note pn the Ho Ah Kow case in 18 Am. Law Reg.

685, Judge Cooley made the following observations:

"There is and can be no authority in the
state to punish as criminal such pra*ctices
or fashions as are indifferent in themselves,
and the observance of which does not prejudice
the community or interfere with the proper
liberty of any of its members. No better
illustration of one's rightful libetty in
this regard can be given than the fashion of
wearing the hair. If the wearing of a queue
can be made unlawful, so may-be the wearing of
curls by a lady or of a mustache by a beau,
and the state may, at its discretion, fix a
standard of hair-dressing to which all shall
conform. The conclusive answer to any such
legislation is, that it 1;(idles with what is
no concern of the state, and therefore invades
private right. The state might, with even
more color of reason, regulate the tables of
its citizens than their methods of wearing their
hair; for the first might do something towards
establishing temperance in eating, while the
other would be simply absurd and ridiculous."
[Quoted in footnote to Ha Ah Kow v. Nunan,
supra, 254-255.]
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Ho Ah Kow is supported by subsequent dic,tum in opinions

of 'the United States Supreme Court. In Kent v. Dulles, 357 U.S.

116 (1958), the United States Supreme Court, in dealing with the

-right of a citizen to leave the, country, observed:

"Freedom of movement acrossfrontiers in
either direction, and inside frontiers as well,
was a part of Our heritage. Travel abroad, like
travel within the country may be necessary for a
livelihood. It may te as close to the heart of
the individual as the choide of what he eats, or
wears, or reads." Id., at 126 (emphasis added).

At the same page the Court also quotes the following

from Chafee, Three Human Rights in the Constitution of 1787, 197

=_(1956):

"Our nation has thrived on the principle
that, outside areas of plainly harmful conduct,
every American is left to shape his own life as
he thinks best, do-what he pleases, go where he
pleates." (emphasis added)

The California courts. have announced that the right of

"individual"freelYchoosehishairfashion is protected by

the constitutional guarantee of freedom of expression.

The right of an adult to wear a beard is protected by

the First Amendment. Finot v. Pasadena City Board of Education,

250 Cal. App. 2d 189,198 (1967), after citing the above quoted

language in Kent v. Dulles, supra; and noting that "A beard was

part of what appellant wore and it obviously was close to his

heart," held that the wearing of a beard is a fundamental liberty

guaranteed by the United States Constitution against state

infringment. There the court ordered the reinstatement of a

public schoolteacher who had been removed from his regular

teaching'duties bicaUse of his beard. The court said:



"It seems to us that the wearing of a beard
is a form of expression of an individual's
personality and that such a right of expression,
although probably. not within the literal scope
of the First Amendment itself, is as much en-
titled to its peripheral protection as the
personal rights established by Pierce and Meyer
with respect to the right of parents to educate
their children as they see fit. It will be
noted that these last mentioned rights likewise
relate largely to nonverbal conduct rather than
to speech itself, but so does, to a significant
degree, the consitiutional right of political
activity established in California by Fort, supra,
and so does, for example, picketing (Thornhill
v. Alabama, 310 U.S. 88 [84 L. Ed. 1093, 60
S.Ct. 736]), and the carrying of a red flag
(Stromberi; v. California, 283 U.S. 359 [_75 L. Ed.
1117, 51 S.Ct. 532, 73 1484])." Id. at 199.

California appellate courts have also held that the

wearing of a chosen hair style by a Juvenile is similarly entitled

to First Amendment protection. The first California case to

recognize this right was Akin v. Board of Education of Riverside!

Unified School District, 262 Cal. App. 2d 161. Although Akin

upheld the validity of a school regulatkon against wearing

beards, the court nevertheless recognized that the wearing of a

beard is a constitutionally protected right of a juvenile. Akin

v. Board'of Education, supra,

In Meyers V. Arcata

where the court struck down a

at 166-167.

Union High School District, supra,

student hair length regulation
$

for unconstitutional vagueness, it was said:

"The wearing of a beard by one engaged in
the educational process is an expression of
his personality and, wearing it, he is en-
titled to the protection of the First Amendment
of the Constitution of the United States
(Citations omitted). Because a long hair style
is indistinguishable from a beard for consti-
tutional purposes, a male affecting it in a
school is entitled to the same protection.
Adulthood is not a prerequisite: the state
and its educational agencies must heed the
constitutional rightt of all persons, including
school boys (citations omitted)." Id., at
01-642.
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The argument that student hair style is a'form of

"expression" protected by the First Amendment has been raised in

recent decisions of at least seven U.S. District Courts. Five

of these decisions found it unnecessary to decide the issue,

chosing instead to invalidate hair length regulations on the

ground that they invaded a constitutionally protected right of

privacy.' Griffin v. Tatum, 300 F. Supp. 60, 62 (M.D. Ala. 1969)

Breen v. Kahl, 296 F. Supp. 702, 705-706 (W.D. Wisc. 1969);

Richards v. Thurston, Civil No. 69-993-,DC.Mass., September 23,

1969; Olff v. East Side Union High School District, Civil No.

52282 W.D. Calif., October 1, 1969; Westley v. Rossi, summarized

in 38 U.S. Lq Week, 1066,D.C.Minn., October 8, 1969.3

However, serious disco union is, given in several of these

-cases to the proposition that hair style constitufms expression.

In Breen v. Kahl, supra, it is said at 705:

"Whether wearing one's hair at a certain
length or wearing a beard is a form of constitu-
tionally protected expression is not a simple
question. Unquestionably, it is an expression of
individuality, and it may be . . . that the
manner in which many younger Veople wear their
hair is an expression of a cultural revolt."

In his very recent opinion 1.n Olff v. East Side Union

High School District, supra, Judge Peckham, observes:

. For our argument that hair style is also constitutionally
protected by the right of privacy recognized in Griswold v.
Connecticut, 381 U.S. 479, see Part III, infra, tai-brief.

2. Thin case also holds the particular regulation involved to
violate the equal protection clause of the Fourteenth
Amendment. 3Q0 F. Supp. 60, 62.

At thP time of writing only the U.S. Law Week summary of this
rieci:;Ion is available to amioue. However, If the summary is
accurate, this decision follows the reasoning of Richards V.
Thurstpn, supra.
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N4
This court holds the regulaticins to

be unconstitutionally overbroad in that they
inhibit free expression more extensively than
is necessary to achieve legitimate governmental
purposes."

Another recent U. S. District Court decision, Crews

y.-Cloncs, Civil No. Ii 69-C-405, S.D. Ind., September 17, 1969,

recognizes that hair style can-be an expression of opinion

constituting symbolic speech protected by theFirst Amendment;

however, that case upholds the school regulation in question.

See also, Ferrell v. Dallas Independent School District, 392 F. 2d

60?, which seemingly recognizes hair style to be- a matterof

expression, but which ne'vertheless:upholds the regulation attacked

At least one U.S. District Court decision holds

Specifically to the contrary. In.Davis v...Firment, 269 F. Supp.

524, 527 (E.D. La. 1967) the court specifically refused to

recognize aligh school student's haircut as symbolic expression

saying:

"A symbol is merely a vehicle by which a
concept is `transmitted from one person to another,
unless it represents a particular idea, a 'symbol'
becomes meaningless."

Amino:; takns issue with this too restrictive definition
.

of symbolism. Symbols do not convey a "partinular" idea but

instead are ambiguous signs whose referrents are elusive.

"People seldbnirealize that a style of
dress, of hair, and of every kind of external
nonconformity repretents a sort of language,
albeit frequently vague and unintelligible.
SO far, no one has compiled a dictionary of
these 'languages' nor researched their grammar
and syntax. Nevertheless, they are forms of
expression.. . . Languages themselves would
have no significance if objects did not possess
a speech of their own. World literature would

hbe meaningless if the human Spirit did not
try to express Itself in the most divergent
possible ways." Singer, "The Extreme Jews",
Harper's MAgazine 55, 56, April 1967.
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Few would take issue with the proposition that a symphon

_score constitutes syMbolic expression entitled to First Amendment

-= protection. 'Yet, it is difficult to argue that the symbols

-Which make up the symphdny score represent particular "ideas"

within the Davis v. FIrmeht definition. The message conveyed

by the affectation of long hair is no less elusive than that

conveyed by a symphony.

To some wearers, long hair may be a specific protest

toward restrictive and inhibitive school and societal restrictions

in many cases long hair worn by male students conveys nothing

more than: "I am an individual;" "I am a nonconformist;" or,

I am a member of a particular sub-group of our society." Yet,

it is submitted that this elusive message is sufficient to

constitute symbolic expression protected by the First Amendment.

In ft/ors v. Arcata Union Him School District, supra:.

"A California court has observed that men
wear beards as symbols (symbols of masculinity,
authority and wisdom or of nonconformity and
rebellion), and that it is the symbolic value
which merits constitutional protection. (Cita-
tions omitted) The symbolic value of long hair
on a male is probably less obvious: we do not
readily accept it as symbolic of masculinity,
for example, and in the modern secondary school
it may bespeak conformity rather than otherwise.
. . . Its symbolic value, however, need not be
judicially assessed: The symbolism is subjective
in the person wearing it. 'A person gets from a

symtp:i the meaning he puts into it, and what '-
is one man's comfort: and inspiration is another's
jest and scorn.' (Doard of Education v. Barnette,
319 U.S. 632 -G33 .7.T. If a growth of hair
means anything to its wearer (including the right
to wear it long), the First Amendment protects
him in affecting it, and this is so whether he
displays it on his chin or on his scalp." Id.,
at 64l-42, footnote 6.

Amicus believes that long hair affected by male students

is entitled to protection as a First Amendment liberty.
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United States Court of Appeals
For the First Circuit

No. 7455.

ROBERT RICHARDS, JR.,
a minor by his father and next friend

ROBERT RICHARDS,
PLAINTIFF, APPELLEE,

V.

ROGER THURSTON,
as Prineipal of Marlboro High School,

DEFENDANT, APPELLANT.

APPEAL FROM.THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NIASSACHUSETTS

Before ALDRICH, Chief Judge,
McErrEE and COFFIN, Circuit Judges.

David G. Hanrahan, with whom William J. Brennan, City Solicitor,
George A. McLaughlin, Jr., and The McLaughlin Brothers were on
brief; for appellant.

Henry P. Monaghan, with whom Daniel D. Levenson, Spencer Neth
and. John H. Henn were on brief, for appellee.

Gerard F. Doherty, on brief for Massachusetts Secondary School
Principals Association, amicus curiae.

April 28, 1970.
COFFIN, Circuit Judge. Plaintiff, a seventeen year old

boy, was suspended from school at the beginning of his
senior year because he refused to cut his hair, which a
local newspaper story introduced into evidence described
as "falling loosely about the shoulders". Defendant, the
principal of the high school in Marlboro, Massachusetts,
admits that there was no written school regulation govern-
ing hair length or style but contends that students and
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parents were aware that "unusually long hair" was not
permitted.

On these sparse facts the parties submitted the case
posed by plaintiff's request for injunctive relief against
the deprivation of his rights under 42 U.S.C. § 1983. Each
relied- on the failuie of the other to-sustain his burden of
proof, plaintiff claiming that -he should prevail in the
absence of evidence that -his appearance had caused any
disciplinary -defeudant- Maintaining- that
plaintiff had -_failed- to carry litsliuidet. of ShOWing: either
thata,-Innaathental---iiiht had been =infringed of that_ de=

-fondant- -had= -not- =been = motivated by -a --legitimate- school
concern._ The district= courtir granted -plaintiff 's requeSt for
a permanent injunction and- ordered plaintiff reinstated.
Richards v. Thurston, 304-- F. Supp. 449 (D: Mass. 1969).

Defendant, apart from his argunient on the merits, in-
sists that the district court erred in-not abstaining pending
consideration by the courts of the'Commonwealth of Massa-
chusetts. We are in entire sympathy with the proposition
that questions involving school board- authority ought to
be resolved whenever possible on a nonconstitutional baiis.1
In this case, however, we agree-with the district Court that
Leonard v. School Cononittee of Attleboro, 349 Mass. 704
(1965), a case containing similar facts, forecloses that
nonconstitutional approach and clearly suggests that the
courts of Masiachusetta would have ruled against plaintiff
on these facts.2

Plaintiff, too, advances a narrow argument for prevailing
the lack of any specific regulation authorizing suspension
for unusual hair styles. We do not accept the opportunity.
We take as given defendant's allegation in his answer that

1 For a thoughtful discussion. see Goldstein, The Scope and Sources
of School Board Authority to Regulate Student Conduct and Status:
A Nonconstitutional Analysis, 117 U. Pa. L. Rev. 373 (1969).

*See Monroe v. Pape, 365 U.S. 167,, 183 (1961); McNeese v.Board of Education, 373 U.S. 668, 671-674 (1963).
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parents and studentsincluding plaintiffwere aware that
unusually long hair was not permitted. Moreover, we would
not wish to see school officials unable to take appropriate
action in facing a problem of discipline or distraction
simply because there was no preexisting rule on the books.

Coming to the merits, we are aware of a thicket of recent
cases concerning a student's wearing of long hair in a
public high school? While several of the decisions holding

3 Decisions holding against the student include the following: Ferrell
v. Dallas Independent School District, 392 F.2d 697 (5th Cir. 1968)9
cert. dcnied, 393 U.S. 856 (1968); Davis A'. Firment, 269 F. Supp.
524 (ED. La. 1967), aff'd, 408 F.2d 1085 (5th Cir. 1969); Crews
v. Clones, 303 F. Supp. 1370 (S.D. Ind. 1969); Brick v. Board of
Education, 305 F. Supp. 1316 (D.,Colo. 1969); Stevenson v. Wheeler
County Board of Education, 306 F. Supp. 97 (S.D. Ga. 1969) (mus-
taches); Akin v. Board of Education,. 262 Cal. App. 187 (1968);
Neuhaus v. Torrey, 38 U.S.L.W. 2516 (N.D. Cal., March 10, 1970);
and Leonard v. School Committee of Attleboro, supra. Several decisions
gave considerable weight to the evidence of prior disruptions of the
school atmosphere caused by unusual hair styles. E.g., Ferrell, Davis,
Brick. The Crews decision relied- on the fact of prior disruptions
concerning the particular plaintiff there involved.

Ranged against these authorities are the following cases holding
for the student: Finot v. Pasadena City Board of Education, 58
Cal. Rptr. 520 (Cal. App. 1967) (First Amendment); Meyers v.
Arcata Union High School District, 75 Cal. Rptr. 68, 72-73 (Cal.
App. 1969) (First Amendment); Sims v. Colfax Community School
District, 307 F. Supp. 485 (S.D. Iowa 1970) (Due Process Clause
protects female student's long hair); Breen v. Kahl, 296 F. Stipp. 702
(W.D. Wis. 1969) (Due- Process Clause), af fd, 419 F.2d 1034
(7th Cir. 1969); ("penumbra" of First Amendment or Ninth Amend-
ment); Calbillo v. San Jacinto Junior College, 305 F. Supp. 857 (S.D.
Tex. 1969) (Equal Protection Clause in a junior college context);
Zachry '. Brown, 299 F. Supp. 1360 (N.D. Ala. 1967) (Equal
Protection Clause); Griffin v. Tatum, 300 F. Supp. 60 (M.D. Ala.
1969) (Equal Protection Clause and Due Process Clause); Westley
v. Rossi, 305 F. Stipp. 706 (D. Minn. 1969) (same).

In Farrel' Smith, F. Supp. (D. Me. 1970), the court
explicitly am, ,..! the proposition that the right to wear one's hair at
any length is an aspect of personal liberty protected by the Due Process
Clause of the Fourteenth Amendment, following the "pro-hair" cases
cited above. However, the court on the facts before it held that the
state vocational school had met its substantial burden of justification
by a showing that neatness of appearance enhanced the employment
opportunities of its students.
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against the student have relied on the prior occurrence
of disruptions caused by'unusual hair styles,' we think it
fair to say that many of those courts would hold against
the student on a barren record such as ours, on the grounds
that the student had not demonstrated the importance of
the right-he asserts. On the other hand, in few of the cases
holding for the student was- there any evidence of prior
disfuptiOna caused by halt Styles. Despite- -the obvious
diSigreement over the proper ,analytical framework,- each
of the "pro.hair" -toting- heid.explieitly or implicitly that
the school failed -to carry their burden of justify-
ing ithe===regifiatiOn =against long hair.

What appears superficially as a dispute over which side
has the burden of persuasion is, however, a Very funda-
Mental dispute over the extent to which the Constitution
protects such uniquely perSonal aspects of one's life as the
length of his hair, for the Viet one takes of the constitu-
tional basisif anyfor the right asserted may foreshadow
both the placement and weight of the evidentiary burden
which he imposes on- the parties before him. For this
reason, we resist the understandable temptation, when one
is not the final arbiter of so basic a constitutional issue,
to proceed directly to an application of -the constitutional
doctrine without attempting to ascertain its source as pre-
cisely as possible..

It is perhaps an easier task to say what theories .we
think do not apply here. We recognize that there may be
an element of expression and speech involved in one's
choice of hair length and style, if only the expression of
disdain for conventionality. However, we reject the notion
that plaintiff's hair length is of a sufficiently communicative

4 See also two Fifth Circuit "freedom button" cases expressly differen
tiated beCause of the disruptive response to the plaintiffs in the latter
case which had not occurred in the former: Burnside v. Byars, 363
F.2d 744 (Sth Cir. 1966), and Blackwell v. lssaqvena County Board
of Education, 363 F.2d 749 (5th Cir. 1966).
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character to warrant the full protection of the First Amend-
ment. United States v. O'Brien, 391 'U.S. 367, 376 (1968) ;
Tinker v. Des Moines School District, 393 'U.S. 503, 507-508
(1969) ; see Cowgill v. California, 396 'U.S. 371 (1970),
Harlan, J. concurring; cf. Close v. Lederle, F.2d
(1st Cir. 1970), filed this date. That protection extends
to a broad panoply of methods of expression, but as the
non-verbal message becomes less distinct, the justification
for the substantial protections of the First AMendment
becomes more remote. Nor do we see the lo_ gic of expanding
the right of marital- privacy identified in Griswold v. Con-
necticut, .381 U.S. 479 (1965), into a right to go- public
as one pleases.5

Our rejection of those constitutional protections in this
ease is not intended to denigrate the undeistandable desire
of people to be let alone in the governance of those activities
which may be deemed uniquely personal. As we discuss
below, we believe that the Due Process Clause of the Four-
teenth Amendment establishes a sphere of personal liberty
for every individual, subject to reasonable intrusions by
the state in furtherance of legitimate state interests"

The idea that there are substantive rights protected by
the "liberty" assurance of the Due Process Clause is almost
too well established to require discussion. Many of the

5That "privacy" has not been generally understood in the latter
sense is indicated by the definition of privacy given by Alan F. Westin
in his wide-ranging book Privacy and Freedom, (1967), at p. 7:
"Privacy is the claim of individuals, groups or institutions to determine
for themselves when, how, and to what- extent information about them
is communicated to others."

e The fact that the "liberty" protected by -the Due Process Clause
includes such a sphere of personal liberty does not require the state
to provide a special forum for the exercise of such personal liberty.
Moreover, having provided a forum, the state may revoke it when
the exercise of personal liberty becomes inimical to the societal interests
affected by such use of the state's forum. Cf., Close v. Lederle, supra.
Of course, when the activity takes on the coloration of a First Amend-
ment right, only a more compelling interest will justify a limitation on
such activity. United States v. O'Brien, supra at 376-377.
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cases have involved rights expressly guaranteed by one
or more of the first eight Amendment? But it is clear
that the enumeration of certain rights in the Bill of Rights
has not been construed by the Court to preclude the exist-
ence of other substantive rights implicit in the "liberty"
assurance of the Due Process Clause. In the 1920's the
Court held that such "liberty" includes he right of parents
to send their children to private schools as well as public
schools and to have their children taught the German
language. Pierce v. Society of Sisters, 268 U.S. 510, 534-
535 (1923); 3Ieyer v. Nebraska, 262 U.S. 390, :199-400
(1923). In 1958, the Court held that "the right to travel
[to a foreign country] is a party of the 'liberty' of which
the citizen cannot be deprived without due process of law
under the Fifth Amendment." Kent v. Dulles. 357 U.S. 116,
125 (1958); followed in .4ptheker v. Secretary of State. 37S
U.S. 500, 505-506 (1964). More recently, the Court, without
specifically ascribing its source, established the right to
travel interstate as a right fundamental to our Federal
Union despite the absence of any specific mention thereof
in- the Constitution. United States v. Guest, 383 U.S. 745,
757, 759 (1966); Shapiro v. Thompson, 394 U.S. 618, 629-
631 (1969). Such a right of interstate travel being more
inherent in and essential to a Federal Union than the right
to travel abroad established in Kent and Aptheker.3 we can
only conclude that such right must a fortiori be an aspect
of the "liberty" assured by the Due Process Clause.

We do not say that the governance of the length and
style of one's hair is necessarily so fundamental as those
substantive rights already found implicit in the "liberty"

See e.g., Schneider v. United States, 308 U.S. 147, 160 (1939);
Cantwell v. Connecticut, 310 U.S. '296, 505.303 (1940); NAACP
v. Alabama, 357 U.S. 449, 460 (1958); Railroad Trainmen v.
Virginia Bar, 377 U.S. 1 (1964).

8See discussion in Guest, supra, and Shapiro, supra, and see
Stewart, J. concurring in Shapiro at 642.643.
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assurance of the Due 'Process Clause, requiring a "corn-
_pelling" showing by the-istate -before it may be impaired.
Yet "liberty" seems to us -an incomplete protection if it

-encompasses only the right to-do --momentous- acts, leaving
-the _state iree---_to=interfere with those- personal -aspects- of
our dives- which -hare- no-direct tearing on the :ability of

--others-to -_enjOy--theit-liberty._As-the.= Court rstated-iii-_Union_

v,Botsforti; VS. 250, -251- (1891 )
"No- right =is held: more sacred,-or 1-s More-carefully

-guarded; ty-the-_cornmou_:law,fthaft-the_-right-,61 every
indiVi-dnal-Ao-the possession-:and-control- of his own
-person, =free front allrestraint or interference of
others,- Unless- by clear and -unquestionable authority
of law. As well said- by Judge-Cooley, 'The- right of
one's- person- may be said -to be a right of complete
iminunity: to-be let alone.' "9

Indeed, arnarrower View -of liberty in--a- free society might,
_aihon&oth-er thingS, allow-a state-to require a- conventional
,coiffure of all its citizens, -a, governmental pOwer not un-
-knOwn in. European history"

-We- think- the Founding Fathers understood them-
selves to have limited- the- government's power to intrude
into this sphere of personal- liberty,_ by reserving some
powers to the people:" The debate concerning the First
-Amendment is illuminating, The specification of the right
of assembly was deeMed- mere,surpluSage -by some; on--the
grounds that the governmenthad'no more power to restrict

9-In more recent cases, the Courtlias_weighed this-right to the control
_over 'one's own_person against- the=state-interest-underlying the state's
intrusion. Rochin v. California,_-342:17.S. 165, 1-72 (-1952); Breit-
haupt- v. Abram, 352 U.S. 432,439 (1957); cf: Schmerber v. Cali-
fotnia, 384 U.S. 757 (1966).

io See W. and- A. Durant, The Story; Of Civilization: Part VIII,
The Age of Louis-XIV,196-4101( 1963) actountiof -Peter the Great's
proscription of_ beards).

4Redlich, "Are There `Certain- Rights ...-Retained By The People'?",
37 N.Y.U.L. Rev. 787, 804412- (1963).
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assembly than it did to tell a man to wear a bat or when
to get up in the morning. The response by Page of Virginia
pointed out.that even those "trivial" rights had been known
to have been impairedto the Colonists' consternation
but that the right-of assembly ought to be specified since
it was so- basic_ to other rights.12 The Founding Fathers
wrote- an- amendment for speech and iassembly; even they
did' not -deem it necessary -to- write an amendment for
persona appearance." We _conclude- that within the com-
modions=_Coneept liberty,=enibracitig freedoms _great and
small,,:is--the=richt,tO-wear one's- -hair as- he Wishes.

Determining =that is involvkLanswers
_only--theiirat tifo;q0eations. -The-second is whether -there
=is,oni-outWeighing state interest justifying the intrusion.
-The answer' -to- this question must take into account the
=natitre--of-lhe4ibeity-asserted; the context in which it is
a-s-Serted;atict the- extent- to which- the- intrusion is confined
to4helegitimateptiblicipterestito be served. For example,
the -right- in---Itlipear au- naturel at home is relinquished
when- one5setslOotott-ihipublic- sidewalk. Equally obvious,
.the== very nature of public school- education requires limi-
,:tations-_on -ones -personht. liberty in order for the learning
process` -to --proceed:- _Finally, a _school rule which forbids
skirts,shotterthan.a=certain-length-while-on school grounds
Would require Jess -justification -than one requiring hair
to'be cht,A('hich,affectaf_therstnident twenty-four hours a day,
seven- ,days=- a--week, nine_=months a year See Westley v..
Rossi, -3051.._Supp.-at--113414,_

12this exchange =is in Irving Brint's The Bill
of -)3411f4. 115:3!-,67, a_965). As,the :author- there pointi out, the refer-
ence to4he= wearing of -hats=ha&Contiderable meaning to the partici-
ritttiofAe -debatesi.__recalling?Williani -Penn's =friar_ for disturbing the
peace. 3Upoti__eittering -the_=courtroom= bareheaded; 'Penn was directed
by a cortirt,offiter co-dpf=hii-=hat, -afternwhich he iiiiifined-by the court
for not:cloffing_his-lhat.

=144Rentarks-_of _Jathet-Maditoti, reported= and discussed in Redlich
article:siteditin n. 10 supra.
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Once the personal liberty is shown, the countervailing
interest must either be self-evident or be affirmatively
shown. We see no inherent reason why decency, decorum,
or good conduct requires a boy to wear his hair short. Cer-
tainly eccentric hair styling is no longer a reliable signal
of perverse behavior. We do not believe that mere un-
attractiveness in the eyes of some parents, teachers, or
students, short of uncleanliness, can justify the proscription.
Nor, finally, doef &Compelled conformity to conventional
standards of appearance seem -a justifiable part of the
educational process.

In the absence of an inherent, self-evident justification
on the face of the rule, we conclude that the burden vas
on the defendant. Since he offered no justification, the
judgment of the district court must be affirmed.

Affirmed.

Ada 011a. 17. i Osaris 11kasisird Prow lat. Swiss. Kim
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UNITED STATES COURT OF APPEAIS
FOB THE NINTI: CHICUIT

StusrA HArrra, a minor, by JANE CORDON. her
next friend and JULIE Jonxszox. a minor, by
CAROLINE (Daxitt..*) Cosxm.. her next
friend, both individually and on behalf of all
others similarly situated.

Plaintiffs-Appellants,

1

Los ANGEL/3 CITY HIGH SCHOOL DI.4TRICT: Los
ANGELES CITY BOARD Or EDUCATION: :VICTIM-It

F. GARDNER (President. of the Los Angeles
City Board of Educations. RICHARD E. FER-
RARO, GEORGIAN-V. HARDY. JELLVN NAVA. Dow-

AIM NEWMAN. and each of }No.both indi- No.26,031
vidually and as members of the Los Angeles
City Board of Education: Jam- P. Crow.ru Ett.
individually and as Superintendent of the Los
Angeles City School District: Roma Ro-
NANKO. individually and as Principal of
Venire High Stitt. -tti: Slum. Hutstin Eno. in-
dividually and as Vie. -Principai of Venice
High School; Jov Lorr ExentcEtt, individually
and as teacher and administrative assistant at
Venice High School Maxt Ronr.rrs. individ-
ually and as teacher at Venice High School,

Dcfeadads-zippellers.

[November 2.19711

On Appeal from the United States District Court
for the Central District of California

Before: MERRILL. BROWNING anti IIUFSTEDLER, Circuit
Judges

MERRILL. Circuit Judce:
Plaintiffs Shasta Hatt!? and .Tulin Johnston. students at Venice

High School in Los Angeles, prottv,ted their school's dress code by

57



!1tt
.10;

0
p
u
n

%
T

h9 tt..i1q hI!11
!
I
K
U
)
 
0
$
 
i
,
i
n
o
a

.Z
11U

O
.\U

.Iti
9
 
I
f
 
I
 
I
U
$

$
1
1
1
 
I

9
 
1
)

111.1.1111 )
If.)! If .

t 'in.si
.)%

U
If

I
IH

 III I I
I

I
X

.
0$ $1 f' !'

I'
*H

l
I I.)

%
 1i.I!1sf

.
1
!

I
I

I
J

.

)II1.I.)$H
.IH

h)
iII!fiI!..I.)IIIIII;.)

titi11.Ii,iip.p fO
 ,I,flI*S

IfII .IIf$ III
I
'
I
1
f
i

.
1
1
.
)

H
fJ,

, .11911111 iH
flhI)) .1 11$)

.
1
.
1
1
1
1
1
1
)

, S
t
I
I
 
)
S
.
I
 
,
i
$

U
.

H
 ffth)If.)S

 J4) I In
i:

f
hIIf.tfl

II! $ I I
1
.
1
1
 
i
l
l

I H
.
i
s
I
i
x

.
i
,
,
.
y
i
s
g
,
j

II
'

H
 $s

S
III.ulll)III liii

f
1
1

!
.)fsuf.

H
 si

,I.,i,uii .,IJ$ tI.l.l.IlIH
,I .11) .%

$ilIIIlIIIIlIh)
Iflif Ill

.1111
1
d
.
I
.
t
 
U

f I.)
1
.
1

ft
$
1
1
1 I

.ItlIl
S

. Ii .11
$
)
4
 
I

.H
.)If

I
:IIH

JJ,
'IIf I

.
I

I
I

I
.IJf .1 !1

I
$

III U
.l p: II

rJ
.
1
5
 
.
1

IU
f

I
I
'
"

I
.1

.
1
1
1
1

.
,
 
I

J
l
 
I

'
i
s
.
.
 
i
o
u
 
i
i

)

ff,f4.1l:.nI
5
1
1
1
.
1
1
1
1
1

I
IH

1
1
1
4
'

IlI I
!
'
I
I
i
 
'
'

,
1
,
1
.
i
f
l
P
s
f
l
s
 
'
'

!'f I hf
(
c
;
'
.
i
t
;

)
:
n
'
.
j
 
t
i
$
 
:
t
:

i1.t;U
l i1110l.

IiilS
Il1ltV

IlI)
(
I
.
i
I
J
1
i
I

X
J
I
I
i
I
a
j
(

X
 
D
(

.t
.
1
 
1
7
1
1
f
J
,

lfS
flI

II
$
$
f
l
)
 
I
)
)

1IItH
I)'I

l
.
I
l
I
'
'
'

.I).%
%

IlI .IIf $
S
1
S
U
(
3

.IIf %
1
I
(
 
)

%
hhlIf $,1.Ilt(t.hII

flit!.
$
1
1
 
$
I
$
I
%
t
h
)
 
J
O
 
I
I
I
)
!
)

.
5
)
1
1
1
)

lIlt 5.151
I
U

$
1
1

t.lS
ljII5

.
1
1
)
 
$
I
i
.
)
M
 
$
1
1
1
1
1
1

%
U
.
%
 
)
'
I
I
b
q

1
U
 
.
1
.
1
.
1
1
1

.
1
.
1
1
 
I
i
!
!
!
!

of
I
 
1
I
I
$
 
I

)4ptI
1
.
1
1
1
(
1
.
)

i
i

,,
t.l.t.)lIth

f1It)I
i
n
n
 
1
n
.
u
1
0

$
s
)

5.III5hl
(
I

8
IH

$.),I
I
U

541$f)
I
I
I
)

5iIt,H
.if)

J
I
)

I..!1iI%
s

tI
1IIo) O

W
5
I
I
l
.
I
f
 
'
i
l
l
S

.lf IIIH
IhiI

I
I
)
 
J
O

1hl)itiS
.),IS

i \.)
0f) 11111.1

$
5
.
1
.
!

4))
.).l.If

)If
,
)
I
)
I

S
f(IH

If.I5
$H

11
I

$.lH
 4)S

fl!
'
$
1
1
1
1
1
;
)

%
.
.
I
 
9
(

.H
f

J
O

U
lfi hI!lll) H

Ifj

.Idf
1
.
1
1
)
 
I
I
I
I

I
I
)

.),ItI.)If))IfI)si P
 
'
I
 
.
U
)

t
1
I
)
!IItIfl!.t

l
j
.
)
I
I
W
 
.
.
l
I
)
J

p.IsuIlIhIf 5U
.

lIll!IIIl,.I5!l)
I
I

.
1
1
)

I
.
)

U
fI)!.%

 sU
.%

11011111 flt),I .hI H
 uhf) ,) II!,)if

'
I
l
l
 
I
O
U

W
.IO

fI
L
!
.
I
.
)
,
I

)Ifj,
.
1
5
0
.
)

.
1
1
(
1

lull
I
l
l

.).l) f
'
Ilot

I
I hi1.).l

I
 
(
.
1
1
 
I
S
 
H

$
$.It)$.),I

'
I
 
S
I
l
f
!
.
l
 
1
1
1
)
1
1
1fulfIl ?

$
.
'
.
I!.f

II
lt.l js.).l

ft I
IIS

fth(.)S
8
1
,

,
f
I
)
 
'
i
(
f
i
(
 
)
I
(

H
)

511
S
I
1
.

f).)JI 1.15.1.111
IIs8i O

l$ lliff ,)hIlt
tiiuissiuii.i.iil liIt)l

lI..%
 8L!tIU

.lfl
I
I
 
I
H
.
)
S
 
I
I
I
)

full.)
I
H
U
 
J
I
)
 
I
l
l
)
!

I
t(f.1

l
M
l

f
 
I

I.i.uls.i.i 141101, iu(it.ia
flu llfO

S
J
O

.
1
f
l
J

5H
.%

IH
IIS

hII(uf (IhlU
 .l.)$iuIf

f
i
)

X
IhIilIiflli.ft41f.

.
1
1
1
1
 
%
I
I

tS
.Ii.5.).l(IlIIi

8
1
(
1
 
.
l
.
I
I
l
I
I

1
.
1
 
l
I
I
)
(
)

$
.
)
i
.
I
 
%
S
l
(

8
q
1
 
i
u
1

s.ut.utk(u
$

V
1
P
h
l
X
.
l
(
I

p
I
a
u
J

!
 
1
I
'
f
l
 
1
8
1
1
1
$
I
'
l
I
 
I

.'.t
u
.
i
u
.
I
 
1
1
1
.
1
1
 
1
)

flli.II.)L) .T
sI$),II) .)If

$
 
'
%
I
I
I
ç

f).tI).)0T
'
i
.
)
.
)
I
I
S
.
)
,
I

eq If
$

hf tl9I,1.),IO
S

ij)
IIIIH

(
I
l
l

fluff 8M
f4.t

.'t'.U
))1181)f.l.))hlc .tU

f
4
,
H
l
 
.
1
1
)

.'.fll.Il.Ihl
J
O
 
i
I
i
i
.
u
i
1
w
 
(
I
I
I
 
S
I
1
.
%

.I.I.ff
uH

f)
It11t(

.1.)Ij
I
.
!hlJ

.)If1
C
I
I
)

I.flhl.lf
8I1.t

I
I
I
)
!$.)hl IIfIIf

,,h1l.I4H
I
1
1
1
.
1
$

0
1
h
1
.

I
O
I
H
U

fi.).l.)f
1
1
1
.
1
.
1

hh.).)I(
1
)
1
1
1
1
 
.
'
S
.
l
.
)
.
%
H
J

%
hII))

0
1
(
)

$
I
I
(
'
$

ifllIftI.1
I
I
I

.
1
1
1
,
1
,
)
.
)

I
I
I

tIt.%
t

1.1 tIn,
1
.
1
1
.
1
 
%
5
I
(
 
I

t(l
IllIf)

.
I
I
u
1
i
$
.
)
I
I
I
)
0

!
'
'
f

8iI($
II( )

$II.)IIl.t't)fsI
I
I
I
.
)

.
1
.
1
1
1
 
I
l
I
f

fflIH
hI&

IH
.S

iI)IfItI
.lI.lffli.I

(II
.
i
.
n
I
s
.
i
j

If II.
.i.)i(tlIf'..ti(

Ii.) $l!.),IIf
'.t I

1
'

111.1.1.1
(lItIIf.114

hItII.l,$
t.tinhtt

-.'IlII
IIi1IIII,),I

III)(S
tlI(l)f

fIhtI
.I.)t%

I'f f
I5II1hihi

II.Iftt$ S
.I.IIIS

H
,llll

.%
,hIl

.111 flfi.)S
if) S

H
lII)f

(
1
8

.
5
l
I
 
.
1
.
1
.
1
.
0
1

fU
It.l.).l

)I4H
tIt.'IIu$hi .)l $

III)

1
,
0
 
j

'
I
.
I
.
t
J
u
(
(

70f$t
)
,
'
,
'
 
1
4
h
,
l
f
l
 
1
,
i
,
)
 
q
 
1
1
u
 
r

-
'
4
-
 
-
-
-
-
-
-
-
-

02 1dIII211
)
O
U

fIh01f
O
M
 
f
l
l
O

'..%
t)!A

..T
fl0U

!
'
P
f
.
t
l
0
u

O
A

t U
O

flS
O

flt)
.
1
t
f

S
8I3!f()t1

1
0
0
1
1
*

li40$O
.U

Ikfll 'If1I3).)n.)(l
,
1
O
0
I
(
;
)

I
I
f
l
!
J
 
f

8.H
hl04

JO
 S

$hI.Iflfl)S
J
O

?q1fftJ
.
)
l
f
l
 
0
1

'$;).4ii).t
If

$
i
.
t
A
'
%
.
l
M
l
.
l
 
3
1
1
1
%
)

2IIihlIl!$lIO
iU

It
(
1
$
 
R
U
.
)

thiS
 14)11(1 U

fl).) W
S

.).t[)
O
q
h
j
o

(Ikl(I.Lt .t0I($)ll
'L)%

l1i.l(*).h Il8.ftf
M
U
l
l
 
S
I
S
I
f
 
4
p
0
.

.
u
$

..11fl
II

O
O
I
U
O
A
 
i
l
l
 
1
1
1
.
1
)
1
1
1

fS
1
1
 
t
%
l
)
I
l
 
S
I

C
il)fS

tIlfflf'
.
1
1
)
1
1
4
.
)
)
 
$
U
f
 
f

.)81f $
I
O
U

)
.
1
.
0
I
S
4
.
1

W
!IfI

1
1
$

III3fII.I 8,$hIhIl
o
i
l
)

I
i

l
.
1
l
)
l
i
l
I
h
I
S

.1.)I'I4ht,,
$
)
0
$
)
$
l
I
1
 
Z
)
.
1
i
I
f
 
$
1
1
1
.
0
0

.t(t)f.).%
.)fl

,
'
.
.
)
I
l

.t%
tlf.)lJ

l
I
h
)
i
S
i
.
)
.
)
L
)

81f$
.
1
.
1
1
1
1
8

)U
If) $84t1hlS

 N
il
f
l
I
l
)
J
8
(
(

s.I.Iff.H
L

.
%
f
t
f
l)t144.I.$IIi

3
.
1
1
1
1
)
.
)

u.)$tIH
.I.I Il.t 1H

II
$

8
.
1
1
)
1
1
1
.
1
 
$
8
1Il!llljnS

pw
)1j85

.
t
'
(
f

$l.1hI.1
$
T
h
)
,
I
 
1
1
)
1
.
1
1
1

O
fli.hfttN

I
 
I
 
I
S

fO
 lInt

I
 
l
t
.
l
 
1
1
1
1
1
1
)
1

.
1
.
1
.
1
1
1
)
 
i
f

tillS
(
I
l
l
)
!
 
I
'

J
0
4
!
 
$
1
1
8

$
'
I
'
 
I
l
l
s
)
.
)
 
5
U
'
 
$
1
1
1
1
1
1
0
 
0
$

n
l
l

II1tI(flI
$
 
i
)

fk)Ø
ifw

IlIl ll4.X
f $II!If

.
)
$
%
)
.
)

58.),If) JIf
.
I
.
)
.
'
,
t
)
 
W
I
l
.
%

.
1
.

l.h
H

 $lS
(*).K

nf.) H
If

I
'fl.lf

I
I
I
.
)
 
f
)
I
l
l
(

tiuiu.Isits
f

IH
If)

I
I
!
 
1
1
8
)
1
1
1

p.t.I,q)ll.0 il.),Ilf
fIllIf

A
'
$
.
l
.
)
.
W
.
l
 
$
1
1
0
,
)

H
If
I
h
1
1
S
l
(
l
 
p
o
j
)
I
I
(
4

-
1
1
1
)
8
 
i
f
 
'
$
S
.
I
i
,
.
f

'sf111
l
H
)
,
l
1

41W
)

I
I
I
)

tIll! I,)uhIrhl, .ltj
I

L! hl.)j)1.l
I
l
l
)
.
)
 
a
l
j

1IV
I,&

1.)l11iftI
I
i
.
i
i
i
.
i
i
i
i
t
l
i
D
,
)
 
J
O
U
?
1
(
j

'
1

p
4
A
t
O
j
)
0
3
r
%
t
l
.
d
0
U
 
I
.
i
f
i
{
,
T
,

(
o
L
;
1

i
h
I
o
.
U
'
f
l
)

(
;
(
1
f
:
t

'cI4IhlS
.i

o
i
t
:

11l.lttlIltt.nuv
.
(
 
p
O
,
1
u
.
I
 
o
q

ott
1
)
1
1
1
1
)
.
)

ff111 IhIilIfl)
I
I
 
.
)
I
:
$
K
 
4
?
)

4
i
 
1
5
3
 
I
I
 
1
1
1
1
(
1
 
f
I
l
l

110.121
)t()

1
1
0

)uti.IhIthi
(
I
)

O
A
I
I
.
)
f

$II4)If IA
t

lilt
1
5
1
1
1
1
1
1
0
.
)
 
1
)
1
1
)
 
$
)
.
l
8
8
i
i
I
l
$
i
1
)

0
%
I
I
I
I
I
(
S

isits
,itt,rti.0

)
.
f
l
u
u
i
r
l
l
r

.lIIII(lllff.l.l(1
1
5
 
4
1
)
3

'%
50itIJ.I,t

,
.
U
!
)
t
l
l
.
t
t
1
1
L

fl.luhI.%
p

1
.
u
l
l
o
i
r
)

'I.lt,.t)S
t,(t

0
1
1
,
1
,

'14)5I)H
j)tfll

5
.
1
2
1
1
1

-Ihilip fIlill
'
1
1
1
.
1
1
1
2
 
1
s
1
1
1
1
1
2
1
i
1

hl4j1l2
i
l
l
)
!
 
f
O
i
l

LIH
IIIf(1fl)S

if) ;)if$
f
l
)
 
U
n
!
 
1
1
1
.
1
1
1
1

It N
f).H

).).l.t
1
5
8
)
1
 
l
O
W
 
1
1
1
1
1
.
1
3
 
8
2
3
1
1
1
1
1
1
 
X

o
;

N
Ilt!0!U

O
 jO

ohj.15 2lt !.t ttth.l.I
.
1
.
I
p
.
l
I
)

lilt
'
s
.
u
i
i
s
u
I

flIl)If.18
3
4
)

I
I
I
S
I
H
I
 
$
1
.
1
;
)

f
l
.
1
5
8
.
)
.
h
I
l

.
I

1
1
1
1
(
3

%
fldthlll.)

1
1
0
 
N
2
1
I
 
$

4
I!O

$t full: sltl
1
1
1
1
1
.
)
 
.
1
1
0
 
8
I
.
I
IItO

f 41II1f1.?
$
5
!f)

(
1
$

'I1lt.1 .U
01f$

3
(
1
 
u
l
)
n
I
M
I
q
O
.
q
)

i
i
 
'
8
2
1
1
1
 
2
1
1
1
1
.
1Il.).t

1
1
,
1
1
1
 
8
 
$
0ff t1.)(

.
1
1
1
1
)

211111.51
n
I

u
s
 
1
0
.
1
1
1

fI
I

,
I
.
I
U
,
H
j

I
I
I

410Il.l.ls)j.t.l$Il!
.li)If

$
.
I
I
I
J

1
8
1
1
1
.
1
5
2
1
1
1

i
l
O
f )l)IIIII'Ihi

1
1
0

'$tj2lIIO
S

cO
lfj,

.
.
)
4
4
d

O
I
I
f
l
 
f
u
l
I
l
l

1(4.1.1118 )h),IJ
3
5
)

eiit2fgo flItluf
I
 
I
I
I
!
 
1
8
0
0
.
)

.tfO
If3

3
4
1

ltW
lW

1flhlf.itlf
Ilffl.IffII

f
§

)
j
)

.
f
.

Jojihhil
U
0
!
3
4
U
 
5
)
4
l
l
1

II llf21flo.Itf t4JJ1, 1111ff,!

'iit,u21it
'
1
!

.hU
.).%

'.
O
f
 
q
i
,
i
.
I
A
)
,

)IIfS
 Jf hIIuiS

ll.lII$tl8
q
 
$
i
A
t

p.utiolht.l.;tfl
1
1
1
1
1
1

0
.
%
%

ltf4 'I4.Ill)tt.I $Iqtlfhtlfll follifos
.
l
 
1
'
1
)
1
 
'
l
 
"
°
'
J

p.)A
O

thlO
.1

S
lIM

2311)o
u
,

'
8
0
l
1
t
f
t
I
.
)
t
)
t
f
)
 
1
)
I
8
I
A
I
)
1
I
I
,

ttit21oS
 I1II1)fI!II1

H
If) ILIuM

 154411 4411 no Z
n

It
.
U
I
I
M
 
%
l
t
l
)
S
I
I
I
I
I
)
1

'.lA
f.lfl ))Itll)4411I.)

H
I
j
)
 
,
)
t
)

I
I
I
'
))li.tt)

.ltfl
.
1
0
,
3

I11l)tI.
I
l
l
O
.
l
J

f
1
.
l
I
l
I
l
.
1
I
I
S
I
I
S
 
S
I
I
.
t
%

.lIf$
'8t1ttIhl).l

Itltf.15
.
h

1
1
1
1
)
1
,
1

81.t),I4l1
.
1
.
1
1
1
.
1
1
1
.
)

1.1.1,118
I
I

1
1
1
1
1
.
1
3

fl)I)I)4S
.
1
.
1
1
)
1

sf 8%
O

f$IlO
f

'
$
1
1
1
)

fE
lS

S
I'IL

.
1
0
)
1
1
1
1
1

.
5
1
1
1
1
1
1
.
1
1
1
1
1
3

111.11)11 $8 $I%
O

f.tit.%
.th,

.oIIoIII
.18111.1 0) po$oIhpIu.o 21111.1sf S

U
M

1f.I!l(.
'
0
4
1
.
1
1
)

.
)$tlfl),IO

If.)
f

U
l
I
I
 
I
C

8
,
I
1
u
I
)
t
l
O
S

.
)
I
j

$
j
l
 
I
.
l
.
I
I
l
f

4
1
$
 
8
$

tI.uf ItU
2
3
1
1
1
2
1
.
1
1
1

'
Y
.
l

j
f
l
 
7
1
 
'
.
I
7
U
/
 
i
1
?
'
I
H
/
,

'
4
-
.
-
-
-
-



Shasta Hatter, et al. vs.

tutional protection only those which it feels are of sufficient social
importance.'

Before us the appellees support. dismissal (and seek further to
distinguish Tinker) on the ground that appellants' actions served
to disrupt. orderly school operations. This fact does not appear
fron the complaint, however. and thus does not warrant dismissal
for failure of the complaint to state a claim. The nature of the
asserted disruption is set forth in affidavits of teachers who found
it. difficult to persuade their students-to confine themselves to their
elassroom subjects since the students wished to discuss the pro-
Paeicd boycott. Appellants- contend that any disruption that oc-
curred was-not- material. that It -was not such a disruption as can
be auributed to thcm. that they did not advocate or foment it,
and .that if it resulted it :ills due to the discussability of the
thoughts they expressed and lack of restraint on the part of the
students=

The issue of disruption thus remains to be resolved by further
proceedings below in which the facts can be more fully developed
and the applicable law ascertained.

'Upon its order of dismissal. the District Court is reversed and
the matter remanded with directions to vacate that order and to
conduct further proceedings.

'See Thomas v. Collins, 323 U.S. 516. 531 (1945) ("the rights of free
speech and a free press are not confined to any field of human in-

2Also presented in this case is the questionraised by the action
taken against Ira:leras to the 4:onstitutional acceptability of inter-
ference by Mau.; eft:eials with protected expressive activity enaced in
outside of school around& whatever the subsequently developing. factual
context of that activity. See r. Moist..tt ?renal Dist.,
307 F.Snpp. 132S. 1140-41 IS.D.Tex. 1969): lInttny r. 2431

F.Supp. 260. 261; iD.Ce4o. 196S); 1 T. Emerson. D. Haber & Dor-
sett. Political and Cecil Rights in the Culled ..7tctes, 1045. 1047 Ktil ed.
1967); Derelopmcnte in the Low Academic Freedom, 81 Harv.LRev.
1045, 1132 (1968).

IEILICAU-WALSIL ran cntm co., SAN FRANCISCO 11-29-71-3SO
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IN THE COURT OF COMMON PLEAS

FOR THE COUNTY OF PHILADELPHIA

LEWIS JONES, by his mother
and natural guardian,
HURLEY JONES, on behalf of
himself and all others similarly :

situated,

Plaintiff

vs. FEBRUARY TERM, 1970

EDWARD GILLESPIE, principal NO. 4198
of Strawberry Mansion Junior
High School, on behalf of himself :
and all other school principals :

in the School District Of
Philadelphia and THE SCHOOL
DISTRICT OF PHILADELPHIA,

Defendants TRIAL DIVISION

COMPLAINT IN EQUITY

1. Plaintiff is Lewis Jones, a minor, 15 years of age, residing with

his mother, Hurley Jones, at 2012 N. 22nd Street, Philadelphia, Pennsyl-

vania; plaintiff brings this action by his mother, on his own behalf

and on behalf of all other students in the School District of Philadelphia.

2. The students in the School District of Philadelphia nunber approxi-

mately 290,000 and therefore constitute a class so numerous as to make

it impracticable to join them all as parties plaintiff, and plaintiff

will adequately represent their interest.

3. Defendant Edward Gillespie is principal of the Strawberry Mansion

Junior High School, with offices in the school at Ridge and Susquehanna

Avenues in Philadelphia, Pennsylvania; defendant Gillespie is sued as

principal of the Strawberry Mansion Junior High School and as representa-

tive of the class of all school principals in the School District of

Philadelphia.



164

4. The principals in-the School District of Philadelphia number

approximately 267 and therefore constitute a class so numerous as to make

it impracticable to join them all as parties defendant, and defendant

Gillespie will adequately represent their interest.

5. Defendant School District of Philadelphia is a political subdivision

of the Commonwealth of Pennsylvania, with offices at 21st and the

Parkway, Philadelphia, PennsylVania.

6. Plaintiff Jones was a ninth grade student at StraAerry Mansion

Junior High School until January 28, 1970, when he was suspended from

school by defendant Gillespie.

7. Plaintiff Jones was remained suspended from Jafivary 28, 1970, to

date, without ever having received any form of hearing whatsoever,

and he has not been advised of any date upon which he will be re-adritted

to school.

8. On January 19, 1970, defendant Gillespie advised plaintiff's counsel

that plaintiff could return to school only upon condition that he not

attend classes and remain in defendant Gillespie's office.

9. Plaintiff's suspension without a hearing, as aforesaid, violates

plaintiff's rirts under: Section 1318 of the School Code, 24 P.S.

section 1318; (b) the Local Agency Law, 53 P.S. Section 11301 et seq.;

(6 the Fourteenth Amendment to the United States Constitution.

10. It is a widespread invidious practice among class defendants to

suspend class plaintiffs longer than temporarily without affording

class plaintiffs any form of hearing or taking steps to permit the

School Board of the School District of Philadelphia to afford them

a hearing, all in violation of class plaintiffs' rights under aforesaid



laws. Class defendants will continue to violate class plaintiffs'

rights as aforesaid unless restrained by this Court.

11. Despite knowledge of the aforeSaid practice of class defendants,

defendant School District of Philadelphia has failed or refused to

take action, by regulation ororherwise, to end the unlawful suspen-

sions and enforce and protect the rights of class plaintiffs under

the laws set forth above.

12. Plaintiff and class plaintiffs have no adequate remedy at law.

'13. Plaintiff and class plaintiffs art suffering and will continue to

suffer irreparable harm from the practices complained of.

WHEREFORE, plaintiff and class plaintiffs; being without

Adequate remedy at law, and being in need of immediate relief, pray

your Honorable Court for the following relief:

(a) That defendant School District of Philadelphia and

defendant Gillespie be preliminarily and permanently enjoined from

preventing plaintiff Jones from attending Strawberry Mansion Junior High

School, unless and until the Philadelphia School Board or a duly

authorized committee thereof decides to expel or suspend plaintiff from

Strawberry Mansion Junior High School after a proper hearing;

(b) That defendant Gillespie and class defendants be prelimi-

narily and permanently enjoined from suspending class plaintiffs for

periods in excess of five days unless such longer suspension is

authorized by the Philadelphia School Board or a committee thereof

after proper notice and hearing.

(c) That defendant School District of Philadelphia be prelimi-

narily and permanently ordered to take whatever action, by promulga-

tion of regulations or otherwise, is necessary to enforce and protect



the rights of class plaintiffs to a hearing before suspension in

excess of five days;

(d) That plaintiff be awarded his costs in this action;

(e) That plaintiff and class plaintiffs be awarded such other and

enrther relief as is necessary and appropriate.

si

DANIEL E. TARMER

s/

MARTHA K. TREESE

s/

CHARLES H. BARON

DATE s/

HARVEY N. SCHMIDT
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IN THE COURT OF COMMON PLEAS
FOR THE COUNTRY OF PHILADELPHIA

LEWIS JONES, by his mother
and natural guardian,
HURLEY JONES, on behalf of himself :

and all others similarly situated, :

Plaintiff

vs.

EDWARD GILLESPIE, Priacipal of : NO. 4198
Strawberry Mansion Junior High
School, on behalf of himself and :

all other school principals in :

the Schodl District of Philadelphia:
And THE SCHOOL DISTRICT OF IN EQUITY

PHILADELPHIA,

Defendants

FEBRUARY TERM, 1)70

INTERROGATORIES TO DEFENDANT SCHOOL DISTRICT

Plaintiff propounds the following interrogatories to defendant

Philadelphia School District, to be answered by Mark R. Shedd person-

ally and under oath on the basis of his personal knowledge or on the

basis of personal knowledge of employees Of defendant Philadelphia

School District or on the basis of information otherwise available

(as hereinafter defined) to defendant Philadelphia School District.

These interrogatories are continuing, and supplementary:

answers are to be filed upon discovery of information which renders the

prior answers substantially inaccurate, incomplete or untrue.

Those interrogatories calling for statistical information are

to be answered for the most recent academic year for which such informa-

tion is available (stating the year in the answer). "Available," as

161



used in--these interrogatories -and- the preamble thereto, -means 6ot-

putable-, coMpilable,_ inferable-, or- otherwise obtainable.

,Inaddition to _their .meanirig* in -ordinary _Ehglish, usage, the

following -terms used herein-have the following
= further specific

IdentifY-_ _State each of the folloWing where- available: title,. atithor.

rialaes- of fsender and recipient,_ date of cOMMunication or delivery,

present place Of custody, name and address -of present -custodian,. and

:form- -number.

Transfer - the transfer other than Upon_ requeSti. of a student,_ .his_

parent or :guardian; 6f attendande froM the StudeneS :present school

to atiendande at any other school including transfer to -a distipli=

=nary schO61.-

Disciplinary_ dhOol .7' Daniel 'BOone, Oliver Cornnian, or Octairius.

Catto- Santa's:,

School a- school of the Philadelphia_-School District.

District - except ,as otherwise imiticatedi, one Of the eight nUmbeited,

noit-statutorY- sub-TdiStriOts Of the Philadelphia School DiStriCt.

School .District - except as otherWiSe indicated, the -Philadelphia

`Stluffol ,District, including the political'entity named-, the Board of

the:Philadelphia School -District, and any==emplOyee.Of ,the Philadelphia

-School_ DiStriCti

DOcument - any Writing or- recording -Of any kind, -Whether Thanclwritten,

typed or _printed; including, but not limited to .letters-,,-meitiOratida,

:bulletins,. resolutions, lboOks computer print,=outS, papers-, paniphie

=notebOOksi =reCordingi taPeS ant=,WireS'.=



.Suspension, - _every- non - permanent- exclusion= -4,- student from school

attendance ,a--School District -einployeei_ 'cif--Whatever

,duratiOn,- and- whether tetanated, readmission; admission to anOthet

school-, adMiSSion to =a disciplinary :School or OtherwiSe.

State the Ilumbet of students suspended from each ,Junior

School and 'High, School, categorizing- them as to duration- into suspen7

-siona-of:

2.

lesa_thari fiVe

-by =more -_than ,_kiVe.rdayA-but- -less than-- ten:-,days,

more = =than= ten-s days: T,1) Ut. .1eSs- -than fifteen

more :than. -fif teen.:-dayA:,

State,_ -for-each--Junior--High Sdhool and:High- School,_ the -WayA in-

-,Whith--Suspensions ,,terminate= -and =state :the- number=-of = suspensions-

_- terminated in-_ each = :addh.:categOry;:

each--,junioIEHigh:SCh061 .and;:ifigh -school- .state the _number of

:SincientA in each- -of the -foll-citizing' tategpties::

rTranSferred to; anOther. school,-

)- -Expelleci,for _thitacindUct,_

Expelled _fOr teasona -other-than MiScOndUct, Stating-

AnCh=-Teason,

d) --tranSferred-:;ter-a,_diaciplitiary-isChOO1,

)- Anr= other transferor exclusion _from,_attendance.

State- the- inforMation--requested in-.-ther foregoing, interrogatOrieS.

:sot Asiegto--atudents= =alone:

-5-, -State the number _of' suspension;- exptilSioir or-transfer _hear ngs=

held before: the,-,SchOol_'Board of defendant_ School District -or -a dormiiittee_

169



thereof, _Ani! describe the:Procedures fdllowad- in such 'hearings:

-6._ State- the number of suspenSion, eXPtilSibn or -tranSfer .hearings

in which the pregidirig. School _Di Strict -employee WaS a ,Principal,

and-deSdribe- the_prodedUreS-:foliotqed in such -hearings.

7. State the -number of -stiSpenSion, -exPrilaion- -or 'transfer hearings

in- which. the presiding- School DiStridt 'empiciyee was a -diStridt -Sufip..r77.

intendant, -and &Scribe the procedures 'followed in such hearifiS.S--:

-8: -State the nuMher of suSpenSion, expulsion -and transfer =hearincz.

in. which --the presiding- School -- District emplOyee was someone other

than- -the School. Board -of -defendant District. a comMittee thereof._

a ,prindipat :SUperintendent; state: who _presided -, and

- describe= =the -prricedures -followed- in su& hearing*.

-identify =and. =Quote verbatim ctit----nt_tnth- the relevant SefitiOna,:of all

-dOdbMentsTromUlgated by' the School_ =District and currently- in fOrdej:

-governing,-,procedures in expulsions suspensions and disciplinary

,trangferS.

lO. State are::tli§tribiltect-any dOetiMentd identified in

to Interrogatory mumher--9-:

IdentLity--all; -dOCumentS :prepared -by defendant 'School :district dori-

tainirigregulationa or administrative directives governing procedures

in - suspensions, eXpulSions--or disciplinary t ranSfetS- _Whidh -haVe-,not

been ,proMulgateci;, quote- verbatim. -or -attach -the- relevant -Section§- thereof

and state -- why `such regulations= or ,directive-S--Were not _prOrailgated---

1'2-. -State -the -nififiber-:of times-- it _has_ come- to the -attention-of _the-Of-fide

of legal: _Affairs, ths-Office- _Of .the -Philadelphia District Superintendent;

or the Office_ Of _Npla Personnel -and-'Counkeling- =that _prindipals-



district _SuperintendentS, wete-not fOIlOwing thre applicable

regulationsr or administration directives governing suspensions,
expulsions or -diSCiplinarY-ttanSlets-.

13 -State- what measures have been taken by -defendant School 'District
'(to ,insure -compliance by principals and district superintendents with
the law, regulations, and administrative directives concerning

,expulsions and disciplinary transfers
14._ IA-entity =every document- containing _ any information relevant to

Aiist40-ting.-the-7foregoing-_intettogdtOtieS.

=0., Identify the documents used -in,_pteiceSSitig_:Sittpensiont_,_ -expulsions:

or =transfers .=

16. State-Vhethek-4riy .Alternative education is

students, and if o-, describe such _education including but
-riot_ fed= -to:

_aY number of ,PerSonS-;to

-criteria for eligibility,

c)I curricula

=ShotilirObjettiOnsa,130._SuStaitied-=-tb----any :interrogatory r -herein--ori-

the:igotirid ,that it 60:4 for excessively bUrdens_orite-

coriipUtatiOri-Ot :Compilation of information, state,. for Jeadh,_StiCh--Obled-4-

=tion-,_ the sources the information sought 4-11:4y. be derived by

,plaintiff and identify--- any =terOM-tit .01:66umerit:§.

tate
-DANIEL E.----FARMER---

:MARTHA -IC: TREESE

:CHARLES_=7H.--EBARON:

Counsel fOr Iaff
0(*UNIT1y : LEGAL =SERVICES,_ INt._

31-3,`SOUth Juni:pet-TStreet
Philadelphia:, :Penna. _19_107- _
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IN THE COURT :OF -CokkON-- PLEAS

FOR THE :COUNTY- OF -PHILADEtPHIA-

LEWIS JONES:, mother -and-
-aattital,
HURLEY JONES, hehalf_

.himself and all others similarly
situated,

P-lá1ntfff. :-

vs. -

ti*AHIY-GILLESPIE-i- Principal
of 'iStrai4berty--ManSion-...inniot
High School on behalf of
himself and all other =Sch061. -
principals in-tho.'SthOoi --
District Of =Philadelphia and
THE SCHOOL DISTRICT, -OF- --
PHILADELPHIA,

Defendants

FEBRUARY TERM, -1970

NO. 4198'

IN- .EQU111

STATEHENTI,OF: THE- -CASE

laintiff tetdS_Jones=44-_-a- ninth-igracia;sattident -at StraWherry

Mansion, Junior_ Nigh School until his suspension -Oir_riannaty 28, 1970,

by the principal of Strawberry Manion, _defendant Edward Gillespie, on

the groUnd that he -allegedly took_ a_ ten cent -hOX__of,cookieg- from a

Plaintiff's mother Waa:itikOrmed-_on February 5, 1970, that 'ter
son =._ would not be then readmitted to Strawberry Mansion, but would

remain -stispended_pending,fnithet:donSideration-,of-the -taae._ Plaintiff

has not had 0 -hearing before the School Board of the Philadelphia

-SohOol_1141Stridt _and remains:,Suapendeditn,date._

.



=plight. 4.0 reflective Ot a -c.iidesPread,=praCtiCe

among class defendants: to arbitrarily suspend students- without hearings

and -keep them =suspended: without heating:S. for substantial periods Of

time at their PleagUre. Defendant School District; vilth-101,knot.iledge

of this :routine deprivation of students' tights; looks on and does

nothing.

ARGUMENT

1., PROCESS REQuIkig. k HEARING 100RE_SDSPENSION EkCE11.
IN EXCEPTIONAL EMERGENCY SITUATIONS = W1itif HEARING MAY BE
PROVIDED: AFt11 SUSPENSION:.

Due process requires = _a =hearing_ whenever substantial rights of

individuals are /affectedby --govetnipefit--445.ory:. The Supreme Court

het& iii ArmstrOn 3S0:4,-S. 545; -552: "(19,45), that 4-_:-heating_

=7Trin4t,-he- g-tat4-ect4 :a -meaningful 'time and an=_a-meaningful sianner. In

the absence of compelling c'ircUmOtance4;, thi:§=-Titeana that the hearing

.must be effoidecis*e_forei the df_ privation oncurs.. 'the Court has upheld

the 0.ght to a hearing before essential interests are distubêd ,1)y!

-state action in _dr variety of -4ituations =Arnie 't.ong-.Manzo';_ supra-

(deprivation of Paatetith-664'; Cole v Young, 351-if.'5=:- :53109565'

from -emPinyment)4 Goldsmith v United States ta-._-(5k-tait

,-A0,56-61§ 27OU.S. i1i ,a92.6), (aceOnntantI4- qUatitinatiOns t-O_ ,pfOctice

before the Board of taic--Appeal);

353 U 5 232 '(19571-) -(ttght tn-take,14r_ examination), Sñaidachv

331- (1960- s(Piejndgment_-garni4hMent),._

Educãtioñ is one of the most vital rights of an -indiVidu41.

As the Supreme Court recognized in _Brown-_11n_toatd_-Of

1
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IOdaV--i education= IS- _perhaps the-MoSt -important fUnetiOn-
-0of state and local governments, In these days, it is .doubtful
that any child- may reasonably be ,expected-tOrSucCeed= in lifeif he is denied:the-ii4ottUnity of _an-education.--

So Important ,dOea the .state deem-kW-ad:On, that it is nOt

only 'y _a tight, but a dotripulSoky, reqUirethent-. 24 P S Section 13-1327

It is,-cleat-therefOte that any deprivation of etete, guaran-

teed and state ;requited', -education- must be _consonant with due_ -titoceSS.

This proposition is well established Dixon v Aiabama=_St._,Board

Education, _294-I.:. 2d -150 -(5th -deft denied, 368 U 5 930 (1961),,_

is ithe-leadirig,caSe- extending_ the tight. of e'heating-_to -atUdenta

expelled from a,-VniVeraity; The Court held that ,edUcaaOti--WaS_,So

-essential that -a, hearings, was -constitutionally required before they

deprivedcOuld be so Accord, -Knight -V. f-State_`Boattl_ot_Education,_

200 F Supp 174 (M Tenn-, 1961) and Esteban v Cetktai_ifiiieSciuti

;State-toliege, -649- :(W 415. ilvio=i _100)

Suspension iS_,a deprivation of a,,-,*04cleht',-d:i0.-ght§ 'With- the

eartle--neceirty of totOteCtion as expulsion ,Stildlairi-,IV.::Itegenta

-:Supt 416, 041.-ii.- Wisc 0684

-e=t-ettip_otet-y restraining order for their immediate

_Teinatatethent-aa-StuCienta._ -the_pialritiffS had been _'SUSpended1,,tedatiSe,

they had engaged in and incited acts of violence -On_-caintius--WhiCh--COn=

stituted large-scale riots The plaintiffs Wete-teMpOrrati4t:SUSpended,

Tending_ -a= -full :heetihg:_,O;Itirther_---disciplinary action, to be held

p,:daya:_later becautetiniiVetaity :of-fiddle reasonably Coridliided that

the -atUderita'- Continued- presence 9u1d lead to further violence

JNevertheless the Court ordered _ the -reinstatement the students, for

A



-!ft -_Conditide-d" that _clue ,Otocee§. requiredTa prelithinary--hearirig_-before_

even a tempôrárysuspéiision, 1.'zheie riu- invosSiiiiiitSi,---Ot-OffreasOria140-

burden in ,hoiding, stiCh-S 13-relithinathearirig.VaS--,shown

The due prOCOSS :requirement of =0: -prior -hearing: applies to
"school as well as college; disciplinary actions ._ -An indiVidUati-S,

interest in receiving _ao-diethentary'-a* se4-bilCi#yrrechicd4oh_ is _more'

essential ,than receiving a college education, . tor without such
-édücátion, an lhdiVfdual darinOt* StfriiiVe. Societi_;_*,-

Wright, 334 Y. 2c1::369-: 1964)-, the Court made no distinction
between - high school and college stUdents tha--'COOrt :granted',a_

restraining order- to reinstate high school -Students- who had been

-SUSPendect-t4thbUt.a=s-Ilea4og- several .tiorys=rbetbra---the,ten-d=-Of rschool-..

-_The-ShortneSS:_ of time before the end of school and the availability
of -school T:Iere=_.#6t- exigencies enough, to justify abrogation of
the students' to -SUSPatidion.,

therefOre-,_ -have=.k. vital têret in -Sediting=

-education which must 1:16,--ProteCted- from arbitrary tiOn by go_i-retntiiie-

off11.to.--§:. interest, a-,hearing must be held bekOrS,

their-,edUdatioh-Zdan---,be- diSrOP tad-.

II. :AN :EMERGENCY JUSTIFIES g0001 &IONE
,puE_TAticts.§'!:itpuIRtsi,,i; .HEARING AS SOON AS PRACTICABLE ASTER
.-SUSP-8118ION.,

it _hid -baan- efthitS-- ,s tate .dapri-va

_ .

:De g= Môé. IficTePendeni Cótnnüflity ChoOtiDiattiCti- 89-
7-33,-(1969):,':fOr example,.-- .reCOgOi4e4=.that-sthoOl _Children -have the
full -:protection- of the firSt-athendment as -again-St action by school
okfidialS
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tiOn-of rights : prior to a 'hearing in the =fade- of -grave -4rict immediate

threat.-of PerioUp inj :to 'peraOlia,or Property. Acnordingly, sus-

pension --hefate.:hParing_couldn condeiy-abiy _be, juatified_139 extremely.
_

1 6:disruptive ,dangerous _behavior t exception,_ however, is a narrow

-ohe,_ for the right abridged pster!t--of justice

ThuP, St1.ëklinv. Aleg-Pate .=of lheld

-Winona- ti-taidnal,-a--11- -day -tetipOrary- auspenaitin_mithout ra: prior- heating_

&en- -thoUgh.the -Court assumed -the--ttath Of -defendalit'-a,tontetitiott-

ditotder -apd==_tiot thteatetied-

.TO=;ESCA'PE-i,CONSTTTUTIONAL. INVALIDITY

$b5T---SE-1,CONSTitutD,=ASI AtitHORIZiNG, stispErisTONt-
100E1:HEARINGS. ONLY Tir, EMERGENCIES REQUIRING' A-
HEARINGWITHIN F-I_VE',DAYS- -AFTER', SUC}1S1fSPENS IONS.

Section 1318 Of the Public -School Code, 24 P S Section

_teaCher -41,nhatz& -of
fP j.

ubi
may on of

-4

disobedience
at iriiianondUnt,-,aridr---pfir principal or teacher suspending any
pupil shall promptly 4-160f:y the diPtrint. auperintendettt,.
supervising principal, or ,aetratat)i::of= the board of school
=directors ._ The board after -4.--Ttopek hearing, suspend
such child for atinh time =PP it -may _determine, Jiik-,litay_-_pet_
manently expel him Such heariñ, suspenPlotii or -eXputaioh-
tifaYibe ,detooteci,t,--to-a nditly:_authoriZed:=.6otrunittee:_bt the

*ThP-distriat superintendent and auperfising,,Priiici-Pal. =referred= to
-dr:P.-not officials of the inUittbered, sub-districts of the -Philadelphia
-Snhobl_ZiPtrinti,-bUt are officials of the whole _ district 24 P.S
-Section 10-1071 D Mark Shedd:: is =iboth Criat _StiPPrilitetiderit -and-
_SenretarY-=_Of. the School -Board =There- is no "=SUperiliaifig-.PrinniPalt-"j



:ThisStatUtèmust bé dohStriied ,66, as to-,conforiii- to th-e-.con-

stitutional requirements of due -process i_ -Sinde,dUe-prodess -re4uites-

,a hearing before suspension, the statute can only be _consistent if

it is considered .ss,-atithotizing:,Shminary-SUSpenSiOnS only in cases

of einergendy.

41--a student must. be-SuinniarilY diiSpended, then-a-_hearing,-nlust

be 'conducted as soon as it is rreaSonable--tO-:Oon-Vene a hearing commit-

tee i ,Since the statute authorizes a hearing before z a- committee ,Of

the School --Board, -a -cotthittee, of one -member of the School -Board--cOhld'

hold the heating: almost immediately Certainly, five days is Endre_

'thaty:adeguate-.

Moreover, 'the--_ptirpOSe-61 the--.StatUte--141.1- be defeated the

,stacjeat:itoainsi-:SuaPended- for-,-e-atibataht4i-Terioct--of time, for the

'feiastatect,stadeat ,t4i# ,a4ket an _uniUat =adadeiriic -penalty_ -due= to his

absence from class Absence_ for longer than five days gravely impairs

-acadditie:-Standihg.-

:Section 3214 (6) of the-110,-IOrk-Sdh6612,-tai;v,gotterna:-stSpeni-

eatabtigheara,triVe- day maximum supension without a hearing.

Sedtibir -320: -_School for .delinquents

-6.- :ShePeneihh,-Ot à. the-,board=ht_ -education-, 1?6-ard
of trustees or-SOle-trUSteei. the superintendent of schools,
or district superintendent of Sah6616--thay-suspehdithe
following minors from -required::=attendance--upon- instructions
,(1),, is insubordinate or disorderly, or--whose
conduct otherwise endangers the safety, morals, ihealth -- -or

_14-61-fare,otOthers
,(2): Arininor-AihO-Se-phYaidat =Or---mehtat=donaitiOnd ,:endangerS-

. _

thelhearth-,--.iSafett,-ot-raokalS-ht'hi*Self or rOt_other-inihorat
it4ho-,.:-as.-detertnihedi_ln_=accordance--_with, the

4#64iSiOnS, et-Ott-One:L.6f this :art-tole,- is -feebleminded to-
the-zeittent- that he :dethiot.-_beneti t from instruction
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-b. -The:,b-oard- of education, board=-Of= trustees, -or:siole
trustee may adopt_ by-lawt, delegating. to the principal of :the---district, -or the printipal -of- the -school where the-ptipil
attends,, the power .to-tiuspend-_a -.!!'or :forr_aiperiodr--riot -to-
exceed= five- -school
c. No pupil_may--he suspended for a =period in excess of
five school idays unless isUch. pupil and the person _in-paren-
tal relation to -sUch-:pnpil-,shall_ haVei:had-am op portUnity
for a--fair=hearing,_ _upon -reasonable notice, at Which such
pupil shall have--the--right: 'of =representation by _counsel,
with the =right to question witnesses against such ;pupil.
Such hearingi-Shall'be:leid.heforn the superintendent of
Schools :,if- the suspensiom-was-ordered by An- appeal
to ,the-holird=-of .education _shall lie from his _dedfliOn upon
suCh, hearing. if -the-six3pension--shall -have been :ordered:
by 'the-i;oarct-ruf education, such learing==shall-be-,before-such-
batird:_k

Not --York City, with -a- school. population:three, times, that of

in--compliance= with the :statute,..developed="hearing-

_procedures , tfor -suspension-caSes Administrative- ',burden cannot,:

therefore-,;_juitifyr_a longer :emergency .- suspension before hearing for

,PIAINTIFFkS' AND.;CLASS7 PLAINTIFFS!
BY SUSPEtiSIONS:_WITHOUYABARINGS=IN' NON.rEMBRGENCY'_SITUAtioNS:
AND BY :SUSPENSIONS._ =EXCEEDiNG',FIVE-DAY$ IN -PIENBNCY==SfilgATIONS
14ITBODT-SilBSEQDENT Mk*.

It has been :established that -due-prOdesi-requireiva-i*icring=

priOr-=0:_ausPensiOn rekcep iri_;graVey_emergericiesnd-,:then a hearing_

MuSt-hS,:proVideCaailionn-__EiaTradtinahle., it_lias.:furthar --hean-restah,

lished-,,that.fivet days-:ia-a*:appropriate-,Maxiiintai.

Yhe.-indiVidnaliplaintift-int,thia,tasituast be reinstated= in

-schooi: Susperis 1.-On _vas :not= Nallif =AS summary

:detendagnt.--dilieSpie, -reasonably =regard=

*SO tion- _3214 covers he- rovittion, -for diEiciplinarY=-_schoo Is: as-;_Wellas:sis1on,.. herice_-i ter :title.
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=his --conduct as, posing a grave-, and isisediate threat to petsOns or

property,:

NoWever =Oen aisuising, -argUendn, that the initial suspension

=was- valid, this continuing_, suspension violates -due proceSso The four-,

weeks- that the -=plaintiff -has--been--Snspended-_clearly exceeds ainy-

resisonabler4erigth-of _time neCesiary---ito -afford= -him, a hearing-.

=Class- defendants have made -a practice- of Violating.the_ due

process= rights of =ales- plaintiff*. 'tUspensionS-are routinely mute_

thciut prior hearings _in -iinn-emergency-situations,_ Ind: in thOte- feW=

-caSeS-Where,=an-emergency-does justify- snasnary tutpension,, the- notice

letUire4_ _under section=-of to 'perrit-tnnvening a _hearing-_Conaiiitee,

of the- School -.Boned_ is not :giVen,- =and'hearings:=are-hot ,held:prontptlyi

-if.:at

Defendant School rDistricti witk:fulL-knoWledge- thete:

practice*, .hat ,doner nothing_ to=,Protect -the tights =of- its_,AtUdentS

=again:it -40i-defendants unconstitutional _practice*, and=,_ indeed,

defendant:-*choOt 1 1:):.!.6 trict has ,-adopt -regUlatinnd Avittedi
_

by its, _counsel ::h--an attempt , ,cure- =the .lawlessness- of class defendants.

CONCLUSION

-The -Courea deOision: will 'halie,,a-_ profound --effidt- on the ,tights-

Of:Estiicientiv is the= ThiladelPhit - School -System_. Our- educational --syliteal_

-should= kit _an - example by r-which -stlident6 learn,-to-:resipect- legal. proce_-_,

-dares and justice: This cannot be_addotpliihed--When the- =sys ton- itself

acts akvittkrily inateaclot just and- fair treatment

-stUderiti. Ent- the_ teationss-stated==herein, plaintiff should= =be- _reinsta-t_ed=



In Straikerry Mansion Junior Hight_ and he and class plaintiffs Should'

be protected against future- suspensions without a. Prier hearing,

-except in emergency situations To insure these rights, the School

idistrict must be ordered to take measures to protect -elaSs-plain-

tiffs.' rights..

All of which is respectfully submitted

--February :26-, 1970 ,

DANIEL. E: FARMER, =ESQ.:

MARTHA ;K:_:-7REESEcTESQ:

fCHARLES..-N;.--13ARON;--ESQ:-
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1.

IN-THE_- pun OF COMMON PLEAS

=FOR- THE -COUNTY OF PHILADELPHIA'

LEWIS-- JONES, by his mother
Ain& natural :guardian-, :-

HURLEY JONES,=_Ori--behalf" of t
-hiiiSelf =and all otheis_.sitsilarly :I

situated,.

:Plaintiff

VS.-

EDWARD---GILLESPIE,_ Pkincipal of ....
strairtierry:MArtkon._JUniOr
--High-SchoO4-Onbehalf-Of
liinitelffraneall=other-_-4chool
Trincipals'in,:.the__School
Distrittof-Philadelphia-inci
THE-SCH001. OISTRICT:=Or_
PHILADELPHIA,.

1.

:Defendants

;

-

FEHRUARy-TER21,, 1.970

NO. 4198

AND NOW, April -22--,_1970.,, :pursuant :tO-'the-Vithin consent of

the parties hereby ORDERED and DECREED rthat-:'

-Defendants, _ their agents, employees, --, and all others

acting in concert with them, are -hereby enjoined froni

,stoonairit-any--_stitdent_:in- the School District of Phila-

delphia tfrOw-school=_Attendance- for .a-:periOct'longei- -that!,

five_ =day* unless such longer suspension is authorized by
_

the :Schwa Board of defendant School District or

thereof -after proper hearing suspension shall

not be =deemed to ---,exceed five daySE:tiherkii,sUSpended=

_stUdent:-hai-beeri,-nOtified'=i0-.retUrn to school before- five:

days but fails to do so through no fault of defenciintS.--

1.



2._ In- furtherance= of- -this ,dected, defendant_ SCheet sbittridt

,shall eStahlish; :by-Written tegulatiOns, -effectiVe. proCe

-dures to-ensure' conformity, tor :the; aforesaid--provisions-

=of thit-,dedree,_,and, defendant_- School District shall, in-_

the-preparation of -Such regulations;_ -consider matters.

inanding_:hOt not limited= -tor lOrmation of the' :hearing-

iimmittee,_ =notice hy the_ principal to- the committee,

tite,_ =0 late; notice - to- -the student,, right -te ;counsel,.

evidence:- to_-he, considered,- fOrM, of ilearinuand,=appeals

therefrok,. and 'contecluentegt-cif "failure_ to--10-41--k-hearing-

--fiVe: -dOys-. :Such regulations-regulations- shall "ht-_ef fettiVe

,te-:later-than-_,SepteinVer_



=.

:IN THE :UN !TEO,: STATESA? I STRICT =COURT

FOR THE Di STR(OT OF =MASSACHUSETTS'

Lc) i oWeNs-i_ ,Et AL._
,)

Ns_ -) CIL ACTION :No. -69i-j 8(1-

BEARPbEVUNeETAL )-

POI NTS= -AND:AUTHOR I Ti ES i I+ 'SUPPORT OF:

110TI ON-';FOR:A ,PREL I Mi NARY 1 NJUNCTI

PRELIMINARY -STATEMENT:

This case Involves -the==di tdha rge by the=-_de fendaht-

predominately ,whiifez!pUbll-idhoo( of foift-

black girls who ,have- attended- that -school ,,Uhder- the open

_--enrollment policy promuiqated by the-defendant ,Boston

School sCoMmittee. The Oir_U-:have-_riatticipatedAn: the open,

:enrollment 44 an- for-.0:eriods, ranging feoniapproXlMate I y,

-three' months to :-=fOur= and =one!..na_if- years.

The:;p I al nt11 fs,-denV-: =i nvol vemeht in the incident which

allegedly ted in the r-rd tdhoe06-feorn, the Taft

School. thk:gtelcg-Weees- di tthatoildr-vilinOut,notite-: of the

specific chatoes=-*&-,:bflthOtit,- the right to__Conl rOnt--thia-

withesk*:a01:60--theth. No hearinq was held J-to--res61Vei

the= :fact-46C
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the-defendantt repond otepi at nt 'Ooh7-

tehti on- that the manner of their Scharge -denies them due

,process ; of JAw: under -the- Fourteenth Amendment by Saying,

-that "cohduct" is a- cOhdition--Of the- lege"- to-attend'

The =dee:Mar-its -assert that

Under the-open==errOrlinent pOl icy a principal'he the author-

to--w i -6d-raw-it ipri viTege, acting solely with in h IS

discretion and:-with-oUt-,referente to ,any- Standards",_ -a_ teari no,-

or -any: -ri'ght-toiy-rteyiew-stif nOtpa

The:0-1:61nfilft-_hote- that- the de fehdantS -have-

applied to them disciplinary -rulet_ and proOedikee different

.ftoni-thoSe applied to StUdehtt:=WhoSe-parents-_;resi de within

the:,geographiti;attehdanOa.iOne- for the, Taft School The

plaintiffs contend that this i an lariyitrary end];_-Oabrielbue

classification which -denies2 them the equal rprotection _of

the fewt,- guarante-,e-by the Fourteenth -Amendment

Ihep 101 nttt_fe ia -rritairi that -terting,atten-t-'

*nde<af-e,-._bubtio'_'SchoOt --dOeS---not; de-Or-hie-

them Of ; the protection of thez;Dife_"Procett-Clauta. Th

TOO i fit-if:4 further assert that the =user of '"Oond,UOr- as-- _a-

Standail-,foe---thes Impositiondisciplinary
sanctions -ihem--'d40-:fir-ocess,Of -law , that '"conduct"-

is vague and -OVerbf-tad_,, vests an ádJudicatory official

-vdth---Urffettered -di :sore-110n, arid,chtri t- -theft-F.-VS+ -Amend-

ment rights of fite-eitbeech-and,=aSSoti_ailont.-
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THE -POL I CY, -OF, THE -DEFENpANTs_i ,WHICH: THE 140- -k
-STUDENT IS flISCIPLINED -- DEPENDS IN THEORY ON WHFRE
HE Lpits:--ANo: I NtPRACT :ON--Fi I S- _FACE -DEN I ES:-THE
PLAINTIFFS THE :EQUAL PROTECTION OF THE LAWS .1 N
VIOLATION OF THE FOURTEENTH rAmErompt- TO THE fC0N-
STA TUTION::OF- THE, -UNITED: STATES.

A. tHE _0! ST I Nctl ON, 1 Si_ .UNCONSTITUT I ()NAL EvEftiF
0-(GAPIOEt)- As-:PpRELY- nEOCRAFH !CAL.

The- -0 a i-ht-1-:4-4e, 1tve-outt-i-de- the -areetrephi-de II

d el:dt of the- t a ft it' eh i be Hi ok School :birt--atte-hd that

school under the =Opeh-=En-rori meht -Policy of the Boetcih.

Sahoso I Conimittee. They, tociether with all other etude'nt-e-

tiahe,fe-rri'noi,to-.sanotheri-,di_striOt within the -Cit4i- of

Boston,* ãr exposed fah, the .delehd-

;ante_ do not iapp-181;eieitia ITy to students : in =hell=

_e-OhoO -tieogratih-i c a district.; The d feliarity, ir.h:-treatrte-ht

east:- =th ree foFms.

First, , the !etanda rd o behavior' -iiii-13-0-e-ed-'0Oir

transfer tuden+s is Vag-uar---ah-cLMOre- yard 'Settid_h.

213(3)=7 _Of the Boston S:06o --COMMit_tee ',R60)4-1 ati one- ,_states-,

that a stLdènt näy be suspended from ChOOI:- ,16r-

"violent or pointed = oppostsOn to authority" or 11.+1

:"continued or :f1 Orrarit violations eOhoO I- -di ed-ipliiTne

ehdE-goo,d-behOiso-r.-" the:-de,fendahltr=aetert that this

provision rapplies :reside 2 _wi th the

geôoFài o0 -at O f" Wh !chi= -they_ _atteheF.

*No questlor is hcre presented h_O--ettendahOe- -at
e-Ohtio l_eiEhot :with ihe; jurisdiction of the P-oe-i-On----Sdhbei
:ComM +tee



They contend.-that transfer .ttdderitattandi h_O :a chOol

under -the,-Open -Erirol;)inent--Oian: do -to- as a 'dri-itElede"-

--for;-writth, ''-condi,c0-1-1t--ra-_''COnd i oh =Oh- th s basis- they

-CI al the: tiCht-tO,Ttnposei_,Oh-t.uCh- -ttuderita I Ohe -t-anCti phi

of all -types--including -tUtOent_toh or total, exclusion fro-en_

the-:tChoo tchi-hey have=:beehr,attehdi flg7-fo read het

of ''Oondudt_.--.'i itOtiduOt"-thus-: effett:anortitiibdt'

-ttandard-app eclort td. transfer ttudentti. _Who- are-

therehy,-denied,-the-_Orrotect ion= of 'Settiori,.1215.(3),i

=The,pile I ht lrffsw Iii thow. -thatIloorlduCt"- Is

!j:ntepeted= by th réspóñ bieoffical tO: ncl_uda:

attitude," TerrvaPparehtly-defined I arga =fiernt,

of the thinking -end,:exO rest iorr,of improper -thoughts-:

Without granting that the ttandards1,61- behavior embodied h

Section 2i-5 -are:-_speOi-ifiC--ehod§h- tO,Ootiptirt with

-the ,iteotire.,ertiehtt of :due' process of law, it may he

-observed ; that that -section -at least makes -clear- that

fa= resident .student, may he tutpenciedi-=on_ionly behavior

-0rasa-fits either a, tevere,'Or=a -,_repeated -_problem r.A-

'resideht student r.may nmt be suspended for "attitude" or

for isolated ThfractiOnreq-uVri_nmi nordI tdi pH nary:

action And _=fitititt be remembered,, ,ent.itely, rt --froth=

the z_fact that the allegations Of =misconduct against the

plaintiffsr-.-ore.:111ague- and unproven, that they are at

,most -Ohargad=-With."-havlhg:i'aicortee-bril-phton--Fiiiih pahool

students mO the



Second, transfer Stiidehtt -thay--be--perrienenti_ji

excluded -from= their school ah,official : no

poivee--o: -to --eXc hide ;Pet i'deht =t+irdehtt._ Sect

which the defendants apply only to resident students,

=States that a _peinci_pei, may -1-rtpebd=-6-0tideht for =three

school days, that a principal -do ihCi-irniAt: forthwith

SChedul,e--e----Conference--wiih, thir.tudehtir-d, parents. :and:

that if the student is not reinstated within three-

tdhoo l days the matter imust be leefeered,-toi'the,:Superin-

tendent ., that -regulation suspension -foe-

itone that three days regares the iaction of two :00 a

theifpeihdipei,. and the,'Sgpeeihteh-dent._

thedelehdatitt:=COnteti&-that for trantfee---_Stii

-dentis no referral to the superintendent ,i--000:e-ed.- They

ourd insteadr,r--Vestu principal with corolète

,authority to impose whatever disciplinary

deems suitable, including -permanent -.exclusion -Of a

child from his school by the,exPediehtiof =6. forced

*ratisier,;-4-i

Third, _theee. TO, impàsed ,oh- teansfe

a -different ,andi-,Otee__,trihgent sanction than that 'which

1S_;placed on resident students. _ appears that

Superintendent iunder f_SectiOn--21'51-34_:0-ktehd: the

suspension resident student beyond three-SOhool- days.

-*the--plaintiffs =deyhot -i.indeettand:ite_,defehderitt--,
position to be that the principal =inay-exclude =a
child from

or
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The-SUSPention,may not,. however, ,b6-1 ndef I n rte. 1Y-

=PrOlonciecr so as to bectinie,-perinanent; for -suck- -a -pUnithiiiett

would require a _Sdhooi:-Cleininli.tee-hearing under Mass ee4

-Levis -c 76 sec. 17 Jones City of -:Fitchburg,_ _2 a -Mass.
;

-06 =(-1 12). This procedure, the defendants cla Frn,_ is rieciu [red-

ohl y-where the-thil 0' tn. quest lon li_VeS:_Within -the -di strict

of =h :school; tranSfer ttUdentS, they :Sayi are 'Subject to

the -special SanCtlory _Of -permanent banishment -by =the pri nc i pal-

:and _Without;

Thus the,:stUdent-=body- at the Taft School s

divided into two groups subject tO--di=sparate--disciplinary-StandardS

sanctions, -660=-procedures ._ =Resident pupils =;are- treated-: as- first-

,claSs,Citlzent---_Of the Scheici_k_!..they*ay he-permanently barred
_ .

from_-attend_i ng it only under the procedures Of Mass. 0.eni L. c. 16

and, since thote--:ProCedUres-__=haye=:not been =invoked : for thirty years

in practice enjoy the right to coinoiete--thei r--educatibn,:=1-n-- their

own school. their disciplinary infractions are de-01+ with

within the framework of the -asSUmPtion-that-they will cont

to attend : their _School and that it is the school's responsibility

to rovidei-thenin-z-,Withi-_Correctilve:=gu I dance as well as scholastic

nStruCtiOri-.,

Transfer students, on the other -hand-i- are _second,.,.class _-_citiienS,

the'y run --= the continual risk of banishment =frOni-thei ridoWn-sChool=._

Their prôbábion us endless, though they may attend Taft and the Taft

nek' z--foe yea eS-,_ S -the=-0-tei err-tiff het- rone, they



are never a iiioWed- toi,be I Ong_ 1'5- theirr ownschôoI. At any

-moment the edict may it lie by which= they are sent away from

thei =sChoo I Matet-.

This -go Ili cy, Airidet-whIth---One- *Opment. of the-t-tudent ',body

1$ -made to Uve -tinder- constant threat of expulsion, , bears
no ref fonal relationship to any reasonable purpose The

importation hto the field of -$-fiUdent-,diSeiprirte-

;Cat; on' (residence) iproperly -pertain ing to the-pOl_i ty of

mi ntai n ing= neiViborhood -school $. is. unjust ab 143; where ;:ã

child lives has nothinc to do with whether he is a fstcanddate

46t-airparticular -the,_00tpOsei=of ,iihy-

,dttCits_rinaty-teguiefi.bn=the--inaintehahce=of-,Totet at school and

the correction of individual behayicit--;brObiem$=-f$'_!uhrkiated-= to the

geographical -classification= according to which the defendants

claim the -,right -tO--apgo-hti oh- dirsdi 011-haty==$anction$--:_ the,'Onr_Y-

reason which has lbeCome-apparent for treating transfer

students differently -is-ther_agpareht donViction-:Of the =defendants,

that they do not belona n the _school, are itete--zon--$1.iffetahte--,

-andCan,neyet :adhielle-equarity-jvii,th-=:it$;"_rightft.il

ications:_deny-the--equai ,protedt_Totr-c4- +he-, laws

In- 0-0i atiorro-tna'FOurteatittl- Amer daint---tO; the-,Conttit0+,1*-Of

the ited-,StateS- .whether they -darzi-ve, angirage-

of 6---:stattite, seèe McLaucjhlln v Fiordà, '3I19_-,U4iSi_ 164= 11964L-

the:-OhaCtitai -app Itcati (in--04' -6- Statise, Herrnändfz v. Tfxas, 341z=

478 C19,4-ii,_-or= the action of an under color of
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64f icial authority even where ithe-bartibUter -jeCtion4-:4 was

not -authorized by state -law," Griffin V4 :Maryland, 378 1!_.S.

i_35 (I064)-4 The test iiSs unilfornit: the cIáificafion

Elli-queSt-iOri must be "Of -Soine- _ratiOnatitry0' and' 11-haVe-SOme

-yance tO--the:;purpoSe for whi:ch= the_=C-1assi:4-idatibn- us rnde,"

Ri nal di Yeager-, 384 4.144_ '305, 368-08_ 1-1960;Addord-i

!Robertson sS:upp 735_,- =(1968):-.- 16-1-Opeati_

the wh011ly -0 i sdi 0-II nary- purpose- of -the---p_cil:k-*-Of 'Orceci transfers

which ft at :issue in 1.1,1s- case :bears-no rational relationship to

the geographical basis on which is is applied

BECAUSE 17S-1 NairtNc( THE =b I St] NctIPN:
=FURTHER VI 0 LATES::THE_ _EQUAL -FROTECTIT-10t!r:CLAt18E,_

When an arbitrary geographical

Stenti along racial :14 -thel:CaSe at the- la ft-

:;Choofi_ :it-iperpetrates.--eyen-ereater-ltijUry_=e0:11s-,:s0Jedt-- tO-eVen:

closer scritiny, -t331:1=1 v Starpe, 341 :U 4S 497, 499 (054

In a school -where r the trariSfo_r-,StUdeptS- re overwhelmingly

-61aCk,:tin_d:`the_ -reSiAint studønts -,c5verwhelmingly-,wh the Opp IT

CatiOe---to= transfer :students of 010-cr.itill_natory standards of

dtscpIine =-_effectively SecireCateS-the-:-SChool, :.internally 'in- et-

least-

=1First, it :invites the .Intrusion of racial and raci_si:- att-

=Info- the dilscpinäry _prodet_S. -endotirefieS thOse_ _Who_



p

-would _treat black- studentS parieht -or as congoi -tot

nary f-pitiiterii*: :Moreover, lh-_ e:i;qhool= In-which they

are-lh -a- diglinct though siihttantialAriinor_ity, It-saddlet-

'b Iodic -students With-the burden-of avoiding-trouble -and -perhaps

inevi-table -raqtai- -friction;_ in :a_ sltUation-,Where- over ninety per

cent---of all black students and less that seven tenths -9_4_= one per

cent of White- students are -subjected/to-the defendants! policy,

the odds are overwhelming that when similar 'rniSqpnduct on the-ipart-

of boifiv-bladc .and:,whi ter will incur

the-heavi-er_retri

Second, the _0114 stiamatizees black schools,
_ black- -neighbor-

hOO4-4. and inevitably acks_ithemSeiyeS:_41114erior-ahri:unde-

sirable It treats ,§hettO-ischoo I s in -lhe,,tUdehtS!' .oWfr=

districts, -frorti--whith-i they may have sought lranSfer=lOr-ia-
.

variety of reasons, as penal nttitOtiohsbanishment to Whidh- is

+he--seyereSt sanction within the principal's-_::poWer-:_ The-g_i_rt le

_of-rad-1'6f =di Sol rti httl on -= fo, the--StUdentS,

had impressed upon him at lhe--oUttet- that the "privilege" of

-attendance at the white -Scheicil=i 1-i OM itioned on his -_-actepti hg_

=second-class : -Status- there,, Ets :constantly: remInded:-hy= the threat

of zexpulsion : expulsion of his fellows)

that, should he N 0 late-the--peqUilae -Standards of _conduct laid

-dowh. for be isent back to-the_]bladk--Schocik_

That =school IS of course no =better _equipped than the white

to deal with the child =and-hi S problems; it I s-Simpty ,a-donvenient-

tirtibo +ó-which -certain dr:ehI-nay =be- bani Shed- When -the :school--Of

193



.

194

their choice-Io -IOngee chbotet---ta have them.

That the words- "-black!' and "-white'' ay hot- -be used: in

destel_bin§= to '-ther_studentirtheie respective -et+atet- it of :no

importarice;' the -eacial- -Inc) dence-:of the ,double -disciplinary standard

t-_Perfactl y plain, -to them. It =it_ as =true-of tdch-_studehts-_Fat :it
was of the_p i hi; fit =1-n :Beown :v. Board of tducat i On, -.347 -483'

:(954), that such:-a,:teparation-=-7generates fee Isi NT:- Of i nferi

as to- the Ur statti the-=COrtriunity -thaf May, affect- th- r

heartt--and-zmi nds 1 raway unli kely;:eyer tohe 'undone' id._ :a+ =4944_

In the -filteen-Veart--_,SinCe;:Brdt0 Ve:haVe:fearned,-MUch-ckbOut _=hOt-

=only 'the= --sfeetil hiji-=of =inferiority, but also r-the

iln-d-zte'sentriiente_ that- suChAiscrimination---Con,!prOdtaCe..,

Tho the policy of the defendahts-

-ottentiblit-cropeaphitaritt- hadence

ninety per :cent of tha:black fstucients,:pt the Taft -.1-0-tot Hioh School

-an& to only three:of'itt,-(tioee, than -466-.White,,ttlideihtir Whether It

=can-be,said such :segregation i I: In

,COnceptiOn-r'oe--ititiothe'r it !, s-Merbly- the of -*ha-

applitetiOry 16:ion,:uebah-_-:coritext of a tpuirious-imoneaphidal:

the Constitution forbids

them:maintenance -,of racially discriminatory _'_ttanaardt-iejihi

an institution is of course as eepumaht to the Equal Protection=

Clause as would the application _t h _standaeds- to two

diffeeen+- schools. -Seer _e-i rih- V._ =Oklahoma=_-State,Reneats,

339

_ _

_

637=11950)4_ where even V. Board of Education,

supra, it was held that ,t black student at 2; predominantly

.

.



white :graduate school- cOU41--not- be- _forced -to -si t, work, and

eat -apart.- And -the z,,p_ecUl I arl _sortie' ling considerations whi ch_

-reqUi re- -the -stri ki hg--zdoWh- of= even a- cOlorably -ration-111.'001-1v/

-where it- ln fact resiii+s: .d tssetins nation- in- theltwbliic

-schOols--havelmteni=wel=1- 'reviewed= i the- extensive

docurented Opt n _rendered' In 'N. -recent-case ot=zijobson V.

Hansen, 269 --Supp:_ -401, 1508: (D. 1;.C.- 1967)4-

f -the, itUa n-Were -one-_=i nVOlving z=reiti a 1- imbalance-
but- in some -facility other than the'szpublziO--School s, or
-unequal = educational opportunity but without --ari_y=Neor0-zor
,Pciverty=impeett---(e.g-.,_ unequal= :school s,,a1_1: within an
ecoharitaliy-"horhogeneaus "wh Ito= -suburb), It might be pardonable_
to-UphOld:-the=:prectise-zOn- -a= minimal showing of rational
'besis. But the fusion -zof these -1Wci---,elehielhts 'I hz--de- --facto,
segregation 1 h-the=_Puh lzio-="schools-f 4zreesi-stiblV -ca 1-171Fr
additional Justification., What supports this call is
,our_hOrrar-zat snflItInq any --further -in jurii:=On- the Negro, the
:degree: to:Which-the:T=00r and the,kegto-,_rnUSt- -re 1 V-on the public
-schools in rescuing -: themselves -irori-the i =e---dep re5sed cul-
tural and economic =cone i tiOn ,-= and also -oUr-zoorwaoh:zneet -for-
the.ltdhoOls-, tO--serve-_-as the public z r§_
,and=. normalizing 2race-- relations in this With these=
interests_ at stake, the court must ask---whethee---the: -V rehijeS-

:sten:thing from the...pollcy. .are compelling-or adequate
Justification the,:cohSiqerable!--evi=ls-zof

_

de lac 6-SeprepatIOn
which adherence -Pol10_ -breedt

'Hobson-==v-._ --HahSen,, : re-,. noted- -that- the OV, i-pii5olrhOOd

school Si' With-=whith-z ing-waS, "not 14evoi d: =rat iohall +=so', "
quoting B Woke -BoartkoziEducitti On, 226 F. $.uppiz 268=-_

964 -NeVertheleis-,_ because-of -the Conti derail-OS-zdi=scussede

the quoted passage, _ the'liobiOn_reourt_ --struck the neighborhood

school -pot-icy _down. The policy at issue in this Oase, discriminates

as truly as did that -=Involved in _zHohsonk = by contrast with the

neighborhoOtr-sch-ool-politii ittel f, -however, the--policy -_461---nel-qhbOrhood_



discipline within -0-=,slritile _school haS--no-rationaii basis_ at ,01-1_,

-.Viewed__a$_:erthee _a -51:00braphidat= or -a -racial distinction, it
cannot be i-:fied; and this Court is respectfully -urged to

:ho 1 that the-poii.dy'S patently. discriminatoryy -den ia 11 -of-

the-!egUa 1. protection of the law to. the lai ffS--arid: their

schoolmates violates the Fourteenth Amendment to the,-ConSti4tition

of the linited-S-tateS.

-THE :PLAINT1FFS-,ARE---ENTITLEt TO ,D1JE'ri"ROCESS= ANDEQUAL

PROTECTiON:-_OF---THE LAWS EVEN= =1 F ()Pk (Nit

CFARACTERIZEDASA =PRO/141:1

Thef=nOtiOn,-that -à- g.o_Yerrimental, -body .may-,SOMehoWr_aVoi:di the

limitations the Du Process: andr_EqUalr-'0_rotedtion -dfaUSet,-dit-

the-United-EStates,--Constitution by label ma the benefit' it -accords

i!ber-i_vvreon ij--an=.--ariathebtitttile. -As Judge Fuhy has stated,,in,

now classic language

,One:indy;;64:51- haye-a oonsti tut right to no to Baghdad,
but the 1Government may _notliprohibit rtrom=goi-ng there
:unleS5-;byimeanS- consonant -Withi-due:-procesS-of- Taw:
-Horner -Ad- =-Richmond, '292,'=F:= -2d= 719,, =Ci r. -1-9611

in a lfnOtt iiiVeryr- area- lflVOIVlflQ: the-di Stri bUti 5n of rzoyernment

") rdeSs" it has -been=:he hd,-that -Due: Process and _Equal= -Protectibn,

Set the. -Outer li mits of -1 egiti inate,-Governniental- -action:

A. -EMPLOYMENT-

NUmerotit Supreme touft cases have held that -_GoVernment is

1-imi ted- in both the manner- -andiieeasont for which it may -withhold=



the benefit of public employment liv:Wiernen= v. :Updearaf ,344:

-183, 1, 2:(1_952 the court :stated:-

we 'neecrn0+-:paute, to consider whether -an-_abstract fight topub! ic-employment exists It is sufficient to say that-constitutional :p- .atedtion- does 4i,iicterid, to -the public _servantwhOsee-xel ut Jan.- pUrsuant to-a -Statute.is:patentiVr.iatbittai.*:

rlif teen- -years latérthecoUr t =re i teratbd= -441-110 :ptoriounce=

lent when It stated i'ti-f<eV_ithian v Board P of Peoentt,_ 385_ _U:S-.

:589, :605' r0 967)k

71:he theory' 'fhat ernOloyment-_whith_ifiiay- 5eden iedialtoqether mey be subjected to any conditions, reqardlessI
of 'hOV-irriteatonablehat-=been-iutillotmly..-tOjected._

See. ;Pickering v 866 rd-of Education,

(1 968), itehail v. Elkins, .184-

(1967)-4, =Ctarrp-,-4-..,,Bstitectr of ,iii_ghet--i-Edutation-,, _368 ::*S._ 278c

-1196 479--(1960)4-4ohotoeLii,_

=Bea-nth:a, ,-2&117; 44th- 1966) ;436ard-of. :TtUttetiSA3f.:

-Arkantat-,-V-i"=_W_C.61_1ege -v._ Davis, 396 _ 2d= -730=-(8th.=01

1968):;-,:eIt-nbaursi:Ari tt_USSel-±, 371- =1960:1_

Parker V. .t:ester-,_ 227 F. 2d 708 (9th Cir., 1455). cf. Sreenei

v.. l'icE 1-to- 360=14S. 4'74-1-1959h-

B :PUBLIC;HOUSING

As tn-the_Catel of pub 11 C-erviOymen, =tis =now clear -that

-'ir.Lpublid--hoUting, _tenant= :itlitotetted-,tiy the _-Due__Procets- and-,Eqtra I-

firotect ion -Clauses of the Fourteenth Amendment. In Madder- v. -United

States, 226 F. 2d:51; 53 (D.C. 1955)-, for example the court

saii+sa
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-
The doVerninent-=as tandlOrd: 1.s ,t+-iit thre;_eoyernfrient.
must not act arbitrarily, for, .unlike -private
landlordSe subject to the requirements of dUe=proaeSS-

-of law. -Arbitrary ac ion IS not -d-Uerotess.

Numerous state dourtS,:haVe=:eeiterated--,fa smilar position

iiiLáWsoñv.Hoiisng -Authority, 27 WIsc. 269, 27$4 7ON.w. 2d

605_,_608-(_1955)-, the, co_i..*:,he

.8: precedent -shou id::be =eStabli shed that -aPy-gOvernmen+61:
agency- =whose' regulation is attacked by -court zactioncan-
-sucdettfully -idefend_rSuOh= on action on the,ground:thet plaintiffis thereby only ly,-of-_a per:0160e, ,anci-not--8
vested right, there :rsextreme--dansp-r- that the= ,11 berties-of
:ny _minority group in our _population, Iarqe or small, m:aht

be swept --aWay---Without-the-!PlOwer of -the---cOUrt---S± to fafforci::bily
protectiori,_

See; thicaed-1 criousinAtitherity=-4i..:81bOkina-n, 3l9,.

524 -(19 -544_ -:1-1oU-Sing :AUthority,v..,3Co-rdsbva,,

130 :2d 883, 279 P. -2-cV 215 21641955Y =-Oert-..-

denied ! 350--U.t-.- '969- (4056)::,-ef:._ Thorpe : v Housinq v'Aiittr..;of Durham,_

386 U.s 670 (1q67) Holmes v New york i-ioutinevAuthoritli; 39Ft-=F._

-2e: 262=-12d Ws!:

C.-GQVERNMENT -LICENSE- ,

it-niinerousOOntextS-, haS-,been-held -that- a_ Governmental body_

-may--not_deny--a= -1-i cenSe--inconsistently with the--bue--Orodets and

Equal Protection Clauses of the Lin ited.-States--Conttitution._ In

Gonzales v Freeman, 334:-F. 2d =570 10-.C.- -Cie., 1964)- a _CorPoratior

was batted from doing -business with the Cotiodity -Credit corp The

court held:

to say- there no "el Oht" to government contracts does not
r.solve the question of justiclability Of-OoUrtei there is no
,,udh: right, but that cannot mean that the, coYernment can -act,
arbitrarily -either substantively-Or -Procedurally-..." lid, at 574



.

See, Hornsby 4. Allen, 326;-F. .2d 605= (5th 1_964)'

i111:Censei: W)11ner V. -COmMitted Character tnesS-,

_373 U.S 96 (1963) (practice of rGoldsmith `,8oardnot_Tajk.

-Aplie-alS-_270---1.4.- 1-13 ,(1927),--(pradtide- as an-accountant)-::

=Schivare,,/:, Board of Bar Examiners, 353 U S 232- (1-937)- ,(practice_

=0f.: law):.

D.. =SOCIALSECUAITY-

:Social- ibehel itt__Were- traditiOrialiy :regarded:-60 Jaz

;benefit upon:_whith,the--,goVernment ,cOuld_L_Oade_ any condition. The

Supreme Court eliminated this notion= in She rbert,v.-- Verner, 374 US

404-11963Z ,when statecit:

It is too= 1 ate in 'the-day-to-douht-rthat -',liberties
religion ion-=isay=;.be-10 f r=ihgad==by= the denial of or

=Placing-F:6f: =condi_fidriir_upcier4A)enefrit; or =priViiecle-i--

1--._-sttLFARE-_

The= la-St =battfotrof- the-__right=gtiVilege-AirStihdtiorf==hiS

:bãen In thilyferea--;of'--abbkic-iierfare._ -NuMerous-,recent cases-_-whi th-

have-'heid-the::oneli--year welfare residency requirement -unconsttIutiohal

haVe discarded E the ri_ight=pri_Viieger=distinction thiS court, in

Robertson -_ V.= Ott,_-284:_F._ Supp-._ 735 ID. -:Mass .4 =1 968 , summarily noted

-Defendants -SAW in their ,brief_ that "no individual= has _a-
constitutionally protected right +6_4FOC:--or-:any--other kind -sof
wel4e-eari,tiaymenft."' -Ali'hot40-th-e--a-ciurt-fmay--agrea-, it does=
not loll-Oil:that:4v state--may;.arbitrariiy:=diSeritihates in making
gratuitouS=:viel_fare-:OynientS-._ --Cf:.- _Sherbert 'Vi-=-Aferner,_1_963,
374 U.S._ -398, 4044_ =83= Stip, =Ct._ 179t,_10:1.--it-_Ed.--
at 313

In Stnith v.,_ikeynoldS, 277 -F. Supp. -65-, 67 -(E.D. Penn-. 1967),

ritobable jurisdiction -noted, 390 U.S. 940 (1968), the court

simi larly stated:

*See also Calibers v. Kelly, 38 U.S.L.U. 4223, March 23, 1970

.
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There- it, Of course, no =cohititutiona 1 right +6 recesi ye Pub 1-1welfare any =.more than there Ti is a constitutional Tight, to_public -education or -even ,police -ProtectiOni if the:State chooses to provide: suoh-:Pubii c -benefit*, !pri VI I eget,and prerogatives, It cannot arbitrarily exclude a segment
of the--_res i dent pop-U 1 ati frorn-thei'r enjOyrnent.

Services 285 Siipp4

526-,1 E--. b. ',wrsc-. =1968);;.-HarreizY. _Tobri_ner,_ 279 F. -5-140p,- 22

-1-967)4.-.0i-Obable-.;jue'isdiOrtop: noted, 390 -U.S:- 946_-

($968)4: ;Ramos v Health and.:-Social ;Services 'Board-, 776 F. Suppi

,474E- (E. D., WISC., , Thompson v. .S hap-1m,, 270 F SUgp_.. 33$

CD Conn 1967), ;:probable jurisdiction noted, C 6 8

"270:--F1- -.0-31-sa)._ _1_061.1.

See also, Kelly v Wyman, F SupP :( 68:o Lir._ 664' =:9:0-.11-;1'. -NoVehiber-

26i_ dh-a-r-three, ji4q§e-couet'hel:c1=--tha+. welfare _,eedigirents-

--aeoi=entitied to a hear1n before thei benefit iz=aro_ rt. h 6te d

F=U -=StlibENtt;

--The--r1 gt-iirTiile§e. distinction 'has -a-isor=beeft=abendoned:--when_the

question of disciplihing i'pObfic school students involved I In

bixon v. =A I abbiriv-State-_:BOard:-.6f:Education, 294 F 2d 1 50- _(5th

-I 9614=,_ the: -court *teed:-

:Wheneve r governmental zbOdy- acts *6_ i nju re_ an I ndivl4uai,
th-e--CO-httittitibn_,requlfre6 thet--the-=-act be consonant with due-drikets id:4a+ 155.

cannOtioond I-flop-A-he granting :of -64efis a _prim; I ege_
tnibh- theiErehunciatioh:,-of thei=conttlIdtiona I right to_

procedural due= prodess . ird, at 156.

See, Wood's v. Wright-, 334 F. 2d 369 (5th Cir. 1961); Knijht v.

State Board of Education; 200 F. SUpp. 174 (N.D. Tenn. 1961 );

Due v. Florida A. & M University, 233 F. Supp. 396 (N.D. Fla. 1963);

Estaban -V.- -Central_ Missouri State_ College, 277 F SOP. 649(W. D. Mo. 1967)-



Woody-V. Burns,, i 88] So.- 2056 1966) z GOldbè r§, v.- -Reaerit

of _Urii Vii et-1+y -elf-_'_Ca lifornia, 57 Cal Rptr 7d 463 (11967) re 1 dwyel___

'v AMen, 54 Misc 7d -94, _281f- N V S 2d '89_9 (1_967 ) See _also,

Brunside V-. -Dyarti_ 363 'F., t 2d 744 =(5th-Ci =196F, )-._,

Oeieaon, for +he- -re le+ i Ve v- recent di ard of f .16,4! i-phti-

privileqe di:0;11;16.'1.1On is based _upon, the -_fact that the distribution

_ot _Governmental benefits ard services'_hasr_ arcwn 'remendously h -the-

ilaStr two decades-._ large 1-v-:becatise-,Of this craWthi_ courts have

-rear i=zed- that -fundamental-, consttutsonaI protectioellmuit

extend re ia tion s-bet wee h-a,dift ilren,=a d'hTt poVerreeh+-::

MOreoVerfli thot-e,stii-ds,o-aSeg whIch i i-C-cii_t'teelf-a-TOVerefenChtq -obti:ga+1Ohs

in terms of r ghtt-,aeld.',Or_i ifietiO_ are analytically unsound Due

PrOdeiatid-_ECuer ;Protection -a are such fund&entaI ' that they

cannot be made to depend =upon The--niarda+e-ot the

-0ourteehth-f fAiiiendirieeit that =GOVerelenerit-ciust act' -tai'rly!=-11:er fit=
't

Arelet_i_oht.fw Hh Itsc I ti tent' r_nes,rtitlit- a lwa0,detiendl=lidoh= ths4

,haturtv-of -the p ubic I nterês't :and .hepri:vate I nterett iriVo i vedi

atd the reasonableness --,ät +he- -C;ove rhhehta I ecti-oh The _rnott

,firhdarrientai- con ions If ri ghtt-of -ibuePeotes§ -and==ECua 1

PrOte- oti certai ni_V-=carinot defSeeldT1.00-h -semen+ -See- Van Al-ttynci

The Deinte- of the= Right_,Pri_Ve1e0e a-stri ntt ion 1 nConti twirl-one I

-Levi-. =81- Ham :I. =Rect. 1-439 (-1968); :Retch:, The New Property-,

73 Yale I J . -733- (1-9601 -Note f Uncont_ 'tilt ona I- Conditions,

73--Harv. L Rev 1595 (1960).

THE_ PLAINTI FFS HAVE iBEEN:DEN_I ED THE 1R-RIGHT TO PUBLIC
-EDUCATION WITHOUT _A HEARING VIOLATION OF THEIR RIGHTS
TO pRoctoukAL,k1E PROCESS, -UNDER THE -FOURTEENTH- AMENDMENT
OF THE UNITEDSTATES: CONSTITUTION.
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The importenCe- of the-private interest In ptibilt -education- hes-

been emphasized by the :Supreme Court in numerous contexts I n-

'EWoWn-=. Ai.,"Board\of±:EducatiOn; -347- U.S.- 483=0-954j-,_ the

Court -,reaff i rrnecrwhat- Is-,noii--&:un I versa 1 IT-accepted:point Of -44,1ein_

Today,. =eduCation- 1 s _perhaPt_the-_--most =iMportant- funCtIon
state : and ,local ,governments. 'Compulsory school attendance-
toWt- and the great _expenditures: education both demonstrate

our =.recognition of the importance of education to our democratic
_Society.- it- Is -required_ 1 in the performance of our most
basic public responsibilities, e4en-s_serviterirn the armed
forces. lt 1-s the:yery _foundation --of -gOod:-=crti zenthlp._ 'Today
It lit -6-:principal instrument in awakening the child : to
cultured 1 ues,in preparinc him for later professional
training, to:nad-jutt ,normally
environment ._ in these days, it 11 doubtful thet::any--child r May
reasona:bry:-be-.-exPitcted1-to succeed in he is denied

_-amred udati on. S. _at

-Cf .-= _=Coiintiv=Sthoor :8oard-,-ofti2rinte--t _r-Va

-.37-7;:U.-S-i- .210=0_964)1=

Relying upon Brown, the Fifth Circuit -I de-nil:fled- the private_

interest ihr-attending _a-,:particular ittativ-dtillege-whenr it

-stated

The precise nature of the private interest Involved , this
-case iS the right to remain at-,a==pUblit:institution of _higher
learning -_,at--_Which- the i ntiffs were students in qood
standing It k an interest of extremely -great-- value Dixon
V: -A 1 ab-ame, State==Boarcl-cit:EciUCatiOn-,_ 294,-F.
_cert. --:den red, _368 _930;11=96

The Commonwealth of i_Massachusetts, through- several -statutory

and constitutional tiOnt, has also affirmed the importance of

the -right otipUb cedUdati on- -1 n- this -sod I ety-. Mass. Gen: laws

Chapter 764-5- -provides:

-Every-chitd shall have the el-grit _to _attend the public schools
-fo- the toWn where--he actually Teti des.

=



-

Nast. en. Laws Chbater 7l Se.c34 i pray itiet':

Every ci ty diownsha Ii -annualty-:prOyi_de- ari-aMoUnt of money:ifficiffofheupört. of the_publ:iO schools:

Mass : Constitution pt. '2 -Chapter 5 'Art, 3 ar.2'_provi des that it is
the duty of legislators and--MagiStrates to support -ah-d= promote

the :Public schools.

14ãv i ng estabfi shed= the :right to -6-,publ'it_,-edudation, the-

Massachusetts General- Court. ha provided a- tort- remedy- if 8 school

-CoMmittee -wrongfUlIV-_excludess-or :refiiSet_ -to ,admit -student to -a

public Schbol::_=Mast: Cen Laws Chapter 76 erI6. Evidence that

.a.ttudent-hati-been-,,exOlvded,: --f_roM-thes:Publl c_ -SchoolS-zW thoUt

heeri ng establihes a prima facie -=date of Withpf -eicclutsion--.

Carr -,V.:1:nhabitant-.rof fown_Of-,b-i_pbton,_:229-Matti '3044, -HA N.E..

-525 (19t8), Bishop v. lnabitañts of Rolley, 165 Mass, 460,

-191- (1 896)±:,

The -statutory- riht :foie :hear; hp= before-a =_st-iideht =i-S-_7perMahetit-ly:

excluded thei-publicl,schoOlS= -i_s:-eStabfithed-byr-Mast-r. ,Gen:

sLaWS--Chapter =76_ =17 _WhhproVi-de_s:

A schoolsãhboi _compiittee- not =PerManently-=eXCIude-- from:
the public schools for aIteedz misconduct without f-i-rst civinc,
-h -andf-hi-s-parent or- guard i an=en-opportiiri ity- -to- be heard.

the-_cOntti tut one right to a _hear; ng- before= a Student-

i -ditmi eted- from-a public echo°, -it_ Well ettabl ithed. _In the

leading caee _of-_01-xon v. Al abartia State--=Boardi-of _Education-, 294 F.

2d. 150 (5+h Cir., 1961), cert. denied 368 U.S. 930 (1961), the

court invalidated expulsions of col -lege students without any notice

or opportunity to appear at a hearing. In doing so, the court

203
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eppli ed- ong.ettabil Shed Criteria of fUndainenter fa I rnett- with; n

the -general' =cOnteSt -of the- Fourteenth 'Amendment to the ConStl-tut i on-

_the--_United States.- Tho :court- stated:

Whenever- -a OVernMenta body.-acts to= es: to 1 hjtire- n
Individual, _l the constitution read; ret- that the =act- be
consonant with due process of =lev:: -The-- 014'0 MUM-cproCedura I,
reCuIremehts-neceiSerY to satisfy due process depends upon -the-
circumstances and the :interests of the .parties nVormed-. 294 -F.

155..

Cf. Joint -Ahti_-,Fascist -Ref upee. Correiittee,:v; 'McGrath 341 Li S. 173

(1951), and -Restaurant :Yorkers v. McElroy, 367 U S 666_

-096

:Professor :Seavey,ivrote,-. --iti-coMment I ng:viJp_On-=what =he--:d4Scri bed:

-as a shocking example of accordino a school= Student -far= less-

protedUrat-iproteCtidn-:i_han--e=fpickPoCket::

Although the -formalities trial 1 h.-a: law court --are= not
=necessary, rand = =a lthough t he exinencies of school or --college
life may require he-TsUtbenS i ein-of one reasonably =thought to
=have violated disciplinary rules, it seems 'fa Fri y--.C1 ear that
student should not have - burden !r,irottingihimself; Innocent
The duciary oblioation of a school to i_tt-,stUdenti=not Eonly
_should =PreVent it frOM-_Seekiing,--to-hUde, the source

hforination, bUt.deMendt_-fhat- 1-t 'afford= the student every
_means of -rehabilitation ihas:not_---dOneE=sO this iopPorfunfh,

thou I d--be given by the courts -Warren =tee-Very, _DISMIttel- of
StUdehtt:- -"Due PrOcete-,_ 76:14arv-. 1:4- -1-407;,_

On the -general question -cf -due.-procetsz-requi reerentS_ whenever

deprivation of _governMent-created: rights is -threatened see Reich,

"The New Property ", 73 Yale--L. J.- 733 (1964).

The Court in Dixon, elaborated at some length to

flesh- out its insistence upon due -procets whenever the right to

public education is at stake. The court described the "minimum

procedural requirements" as_ follows:



They should, We-think', =COMp the 161 lowing -ttandards._
The notice- should contain--- a- stattriEirit of the -specific
charges and grounds which, If proved, *Old justify expulsion-
-under the regul at i ons_,of the :Board_ of tdiket-ion. The nature_ of
the -hearing :thoU-1-d vary _depending= upon- the circumstances of the
.pa rt i cu I ae case. The -Case-_before_-_ut-__reaiii-ret isomething More
than an ,=_i_nforma 1- 1 nterVieW_-Wi with an administrative authority
as opposed to a failure to meet the scholettio standards of the
college, --depends _upon_ -a collection --of-, the facts -Codderni n9- the
-Charged:=Mi sconduct, easiI colored -=-by,-the-po i -V leiv_:o=
the witnesses. -I n:istiCh Vet
the:_Boardi_or the-Admin itt_rati ye= authorities of the -co ftege- an
opportunity: to hear-,hoth Si-detl_in--conti derabl e detail i t-ibertt
:sUited!--to proteet the-rights of al 1,

if =I s. important-to inot&-that Dixon- -has-- teen= lo 1:1-Owed in

-Sutpention-catet--fas-_-_weit as e-xPu I t ien cases,_ :kniCht ,v._ State

Boa-rd- E-diidation--,_ ,200 r P. S.1015 . :134= Ten.- 1:9617-Y.-'In-Knight cotiege-Sttideftit--were -,suspended subject to conditional

re i nstateMent When-and' -if etinvittiOnt-- -for _d F-SorderlY -Condildt---were-

:reVeitte-0-._ But even -there, _where: -the, _ttUdentt-- -had An: lad -I read_

been convicted of a -geiMe-,-_ the court ref used erate---action so-

-drzeitti -tUtpention-=before- a--hear ng-thad_ been, hèld. The COUrt-

=ettabllished that the _stUdehts-, deprived of -a--valuable erant

or -interest" by suspensIon feom-co ere: The -court -added:

It ,required :no _argisment -to-denionttrateithat -ediidation- i s vita I
and, =indeed, :basic to-c i il=i=ied-_soti-ety._ Ttlithoirf- sufficient
education the Djaintiffs would =:not be able to:_earn-_an-
fidelliatds 1 Nell hoodi to- ehjost:14-te to-the= tu Hest, or to
fulfill -as -COmpi erye at possible -duties and responsibilities'ties
of stood citizens . 'indefinite suspension no --the- appeal
of the -Mississippi convictions-.- . :might we1=1: -be for practical
iitirOoes the equivalent of outei_ght eXpul Sion. 200 F. SO_pp. at 178.

The court concluded that due-process required that a heari ng

be had :

the rudiments of fair paly and the requirement of due process
vested in the plaintif f 's right ot be afforded an opportunity
to present their side of the case before such drastic disciplinary
act ion was invoked... Ibid.
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Thus-, it 1 S. clear that -even- in a -suspension ,case,, chid

-process woLird_ require-8 'hearing-. lEitit the due process cOndlusion

that mikh-rtiore inescapable; here because pla_intifft--were- toldi

by the -school' of f ;diets- they would not ever be =re-admittedl to the

Taft; junior-High, SChOOl.

-The:-DiXon- =rationale has also -been app to high SchOol_ cases._

-In1Wocidt-=6. Wright, _334 F 2d-._ the Fifth
Circuit refused to permit suspension of -a =high -school, =Student

-eVen-spending;,hearing; where he had ;been= suspended for -violation= of

The court -recOgrni-ied, the =irreparable

-eadhz=iday_ Of =sbspension-_=e-ritalledo--

Rry_ind,oh,-Dixon, a- federal -di StriCt-tourt: Tin-:=NeW--Yorki

recently -stated fairness dictates that-ii--Student

=_cannot _be-experied:-_froth,a;;public-educational-inttitUtron;twithoUt

notice = and hearing -expulsions and stitpens ions-rfrom-

the _public--schools--are--alto_--conttii_utiona-Ify -reptignent On-

due -process-= :Madera V. Board of Education ;-_Of-the=-City=

of NeW_ YO4, Supp. 356 -(-S:-ILN=iYi-, 19671)

The principles of- Dixon have -also been= adopted in the- recent

New York case, Goldwyn v. Mien, 54 Misc. 2d 94, 281 N.Y.S.

2d 899 (1967). In that case the court held that the-deciSion of

the Board of Fducation to bar a_ high school student from taking

the Stete's regents examination (including col lege and scholarship

qualisficttions tests) without a prior hearing was a violation of

Due ProceSs.

Other recent cases affirming the principle of Dixon include?

Esteban v. Central Mistouri_State Col lege, 277 F. Supp.



649 (W.D. Mo. _I 967.); -Due- v. =Florida-A-UM' UniVertity,_ 233--F.

Supp. 396 -(1,1-.D-. Fla. 1963); -WOody- V._ Burnt-, 188 -So. -2d 56-

(Fla-. 1966); and-_Gpt-clbern-.v.= Reeents =of -University-Of forni a,
-57--da 2d,= 463_ _(I 967-). See _-11 I SOi - -tevelopMenft--in,.the

Law of AcademiC_-FreedOms', 81-_Harvard_t. -PeV. 10454 1134-42 (1968).

Note, -"Student -Richts and -Campus-=-Pu let I-I 54 Cal . L. Pev._ I (=1_966);

Van= Al st_Vne -Student _ACedeinit. :Freedom= and: the =Rule -Making -Powers

of Pub 11 c= Univert1 ties: Sore -Const tUti Ona I= -Conti derail ont,_ 2

Law s In Transit ion- 0.-1- (1965), _School =EXPUltiont-

-Protets,_ -1_41 Ken: L. -.Rev,_ 108= (g5), Notø, School Expulsions =end

tUel-_,PrOcett_,--11: -Indiana =Lecil==FOrtien-413- (Spri ng:1=968)=.-

thEr:noti on- that ischOo I: off it ialt--_must- atcort.; -stu-dehtt-ia-

-hearing prIor to ecluslor fror a public school tneetly the

application Of general pH ncl-ples_rof fundamental fairness as

lieVelOped: in---bnalagout_ areas-._ 1n_ addition: to -Se:boat= Cases= such

as--=Dricon, t -heti _been: held- -that the CoVernme-nt _Mast rht- terri rate_

import4nt tene-fitt -before -offer i_ng-ia= heari_nc, v.

tomittee_ On Character -and -F-istnets, 373- U.S. -96 -(1963)-

fright to =practice _Schviare v. Boerd- Of _Be -Examinert, 353,

U.S._ 232 (1957) _fright tO -prectice-law4 _Gdidsmith- v. Poard -of

ax-Appeals' 270 U.S. -11-7 (1927)- -Cr i-cht to Oract ce_ -et an

accountant-); Gonzales v. Freeman, 334 F. 2d. -57C (D.C. Cir. 1064)

fright to enter into government contracts); Hornsby v. Al len,

326 F. 2d 605 (51.1... Cir. 1964) (ripht to a licuor license);

ly v. Wyman, F. Supp. - 1968) (right to welfare

benefits - opinion is attached in appendix); Birnbaum v. Trussel,
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-371 F. 2d 672- r. -1966)- tri-oht to-'eMplOYMent- at -a state-

hosp board of Trustees. of -Arkansas -A & M Col le-oe V.

4tvit,, 396 E.. 2d 730-1-7th -CI r._ -1968A ght to teach -ait_e- state

=College)._

The-prOcest_-thie the--p la inti l_fS,1n the instant --daSe_-was a-

fair heain9hAfOré they-iyere-AisMitsed-lroM-the--Taft- School

Their interest -in =remaining a+ -ther--Taft andnottobediictaroed
forrfli StondUct IS sUbstanti a 1-. -FI rst,- the I nterrUption- of

,or. -a,g,
their --educat ion_ durina the middle of the school year _would,:haVe

-SeVere.eduCat Etna 1,_-f-pitychol oaical, and social-Teffects. -EVen-

:another school .Were-,madei,avail abe= to them, the -wgu l-d;haVezior

Undergo- the tramat it- adjustment to new teadhert_-,_snew-CUrriculimiTi,

new friends, ett. Secondly,_ the:*SythoiOgice li:and=-educational iirpact

for misconduct Is =:ittipotSible=to-astresi-, but

there Is no qUeiti on that lt-WoUld-JhaVe -a= substantial -e-ffett.

The _private-interest in -a-hearing-to, contest the serious

allegations of -mitconducf Significantly- counterbalances --ariy

=legit ;We public in±erest In _summary =id Scharge. Indeed-, it

is di f-f ;cult- to Identify any l_eultimatepubl iC *interest

served by Summary -discharge. Mgreover,_ the- mandate oi _Mass. Gen.

laws chapter 713 tec, 37C, to 'alleviate =racial' imbalance in the _public

schools, -should require a _predominantly white school to

establish fair procedures-to carefully ascertain the facts

-before discharging an--out-of-di strict black student.

in this case it is cléarthtplCifltiffswere not -accorded

a hearing prior to their dismitsak The plaintiffs-were never

given notice of specific charges of misconduct, never had an

-Opportunity to present witnesses in their chin behalf, never had



in _oPport_Unily to cross-examine witnesses, and never had en

adult represent their -interests:before_ the -decision to discharge

them Was _fine lize,d-on January .21,, :1969.

FOotnbte 'I - The 'holding in-Maderts, supra,_ +6at- pupil could notbe deprived of the right to -counsel at a---,SUipinsi_LOn-i,'hearing -waS-
reVerted =in-z-Midererv-. _Board;-of-iEdUcotion, 1386-',F:=2d -770- (2d-. Cr.
-1967-): Ther-appellate -decision did not-repul late Dixon, however,_
Rather It fouhd the proceeding n ,fMadera, sup re, Tc51-4- factually
d Efferent-and= ogu



RELIANCE_ON_"CONDUCT"-AS THE STANDARD
FOR THE PERMANENT EXCLUSION OF-A-STUDENT

FROM-Al PUBLIC SCHOOL - VIOLATES THE -DUE PROCESS
LCLAUSE OF THE FOURTEENTH AMENDMENT

The defendants assert that the "conduct" of each of the

plainti_f4S- is the ground for withdrawing her "privilege to

attend the Taft Junior Hiah SchoOl Under-the open enrollment

1Xplicy: The defehdantt-lurther-rel,i solely on "Conduct" as the

standard fOr withdrawing- permanently the pri4i-lege-Of out -of

dittrict attendande_=Whithi it It _icOntended, -is =a matter Confided-

exalUtively to the principalls discretion-withoUt any richt to-

notice-of the-chargeS-a=hearing, ConfrOntatiOn-of the witnesses,

or appeal- "Attitude" is an integral part of the "conduct" standard,

according to the defendant-Devl -in, and had "attitude" justifies the

ditmiSsal of students attending the -Taft School under the open

enrollment policy.

The plaintiffs maintain that imposition of such a severe

disciplinary penalty as permanent exclusion from school solely

by reference to so vague a standard as "conduct" violates the

principle of fundamental fairness cuaranteed by the Due Process

Clause of the Fourteenth Amendment. More specifically, the

plaintiffs Contend that the standard of "conduct":

A) is void for vagueness in that it fails to put students on

notice of what behavior constitutes sufficient grounds for

permanent exclusioin;

B) Unconstitutionally vests an adjudicatory official with

unfettered discretion;

C) offends due process of the law in that its vagueness



effectively deprives a -stUdent-threatithet-WICW'pennanent

exclusion of the opportunity to make a defense;

0)_ is overbooad and _impermissibly restrains the exercise

of the rights of free speech and association guaranteed by the First

Amendment._

_A. THE "CONDUCT" STANDARD -IS_ VOID FOR VAGUENESS

it has long- been recognized -that criminal_ _statutes may--be

held unconstitutional: under-the -void- for vagueness doctrine._

lanzette.4-. -New--Jersey; 306 -U.S.__ -451=1-1939)- (voiding_

-a-zttatue=inak I ng _ it a ,_crimes-to---he_ a "garigSter")._ In- Connally iv._ -General

-Construction-Co., 269-U.S. 385, 391 -(1929) the _Supreme-COurt set

forth- both the reasons underlying the void for vagueness doctrine

and the standard by which. statutes were to be imatured:

That- the terms -of pena I= _statue:icreating_ a=new--offense -must
be- sufficiently-eXpl itit to inform -those who_ are- SUbject to
it- what conduct- -On= thei r -part -Will- render theM-I fable' to
its penalties, is ai- Well-recOgri i zed- requirement, consonant
al ike-__with -Ordinary inethOdt of -fair play -and the settled rules
of =law. And a__statue which--either forbids-or-requires the
doing_ of an- act in -terms so= -vague -that men of nonfat-
intelligende-MUst necessarily guess at its Meaning:and differ
as -to its applicatiOn, violates the -first essential of due
process of law.

The Connally Court further noted that constitutional

infirmity was avoided by statues using words having either "a

technical or other specific meaning well enough known to enable

those within their reach to correctly apply them" or "a well-

settled conimon law meaning". Ibid.

While the void for vagueness doctrine originates and finds its
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primary application in the field of criminal law, it has been

held applicable in other areas as well. For, as the Supreme Court

stated in Small Company v. American Super Refinina Co., 261 U.S

233, 239 (1925):

The ground or principle of the decisions wes not suchas to be
applicable only to criminal prosecutions. It was not the
criminal penalty that was held invalid, but the exaction
of obedience to a rule or Standard which was so vapue and
indefinite as really to be no rule or standard at all.

See also,- Champ l i n- Ref i ni Corporation ,CornaiSsioner

of 'Oklahoma, 2136 U.S. 210, 243 (1932).

LawS inhibiting the exercise of First Amendment rights

have frequently been set aside for vagueness. Cramp v. Board of

Public Instruction, 368 U.S. 278 (1961), for example, declared

unconstitutional a statue requiring public school teachers to sign

a loyalty oath as a condition to continued employment. See also,

Bappett v. Bullitt, 377 U.S. 360 (1964); N.A.A.C.P. v. Alabama, 357

U.S. 449 (1958). Significantly, the Cramp Court accepted the

appellant's allegations that he had not engaged in the conduct

proscribed by the statue and loyalty oath and had no fear of

a possible perjury conviction should he sign the oath. The Court

apparently considered the possible discharpe from employment as

sufficiently "penal" to render the statute unconstitutionally

vague.

In recent years the vagueness doctrine - and its corollary,

the requirement of ascertainable standards- has been applied in

areas of the civil law not involving First Amendment rights. It

has been held that the denial of an application for a liquor
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license involves an adjudidative process and that the applicant

must, inter alia, be afforded the...."opportunity to know, through

reasonable regulations promulgated by the board of objective

standards which had to be met to obtain a license." Hornsby

v. Allen, 326 F. 2d 605, 610; reh. den. 330 F. 2d 55 (5th

Cir. 1964); Barnes v. Merritt, 376 F. 2d 8 (5th Cir. 1967).

Gonzalezi.f. FreeMen, 334 F. 2d 570, 579 (D.C. Cir.- 1-964)

held-the Secretary -of- =Agriculture could-hot-bar dealings -with

-the,toOrodUty-Credit-CorporatiOn,absent-inter-elia, "regOlatiOnt

establishing t+andardS--and-procedureS.-,"- _( =The- Court avoided-

decision of the constitutional question be interpreting the relevent

statute in conjunction with the Administrative Procedure Act

to require standards notice of the charges, and a hearing.)

See also, American Airlines v._C.A.B., 359 F. 2d 624 (D.C. Cir.

1966); Overseas Media Corp. V. McNamara 385 F. 2d 308 (D.C.

Cir. 1967).

The only case directly in point is Soglin v. Kaufman,

decided December 13, 1968 by the U.S. District Court for the

Western District of Wisconsin (C.A. No. 67-C-141). (A copy of the

opinion is reproduced in the appendix.). The court held "...-

that a regime in which the term "misconduct" serves as the sole

standard violates the due process clause of the Fourteenth

Amendment by reason of its vagueness, or, in the alternative,

violates the First Amendment as embodied in the Fourteenth by

reason of its vagueness and overbreadth." id at 15-16.

The ,decision in Soglin was limited to disciplinary action

involving expulsion or suspension for any significant period.



Id at 16. In reaching his decision Judge Doyle took judicial

notice of the fact that extended suspension or expulsion"... may e

well he, and often is in fact, a more severe sa ction than a

monetary fine or a relatively brief confinement imposed by a

court in a criminal proceeding." Id at 12.

"Conduct" is no more amenable to precise definition than

"misconduct". Certainly it is necessary for the public schools

to possess a panoply of disciplinary tools which may be used

amarily to maintain order among young children. But is

It not necessary. - and even educationally destructive - to

iMpose.severe sanctions having a permanent impact on a student's future

life and education without reference to meaninnful established

criteria and absent any minimal procedural safeguards.

It is possible to develop student behaviour standards for

the purposes of suspension, expulsion, or involuntary transfer

which are not phrased "... in terms so vague that men of normal

intelligence must necessarily guess at [their] meaning,and

differ as to [their] application." Connally v. General Construction

Co., supra. This principle is recognized in a statement by the

American_ Association of University Professors:

The disciplinary powers of educational institutions are
inherent in their responsibility to protect their educational
purpose....In developing responsible student conduct,
diSciplinary proceedings play a role substantially secondary
to counseling, guidance, admonition, and example. In the
exceptional circumstOhces when these preferred means fail to
resolve problems of student conduct, proper procedural
safeguards should be observed to protect the student from



the unfair imposition of serious penalties. The following
are recommended as- proper safeguards in such proceedt. [footnote
Omittedi

A. Notice of Standards of Conduct Expected of Students.
Disciplinary proceedings should be instituted only for
violation of standards of conduct defined in advance and
published through such means as a student handbook or a
generally available- body -of university regulations. Offenses
should be as clearly defined as possible, and such vague
phaases as "undesirable conduct" or "conduct injurious
to =the best interests of the institution" should be avoided.
Conceptions of misconduct particular to the institution
need clear and explicit definition.

51 A.A.U.P. Bufl. 447 (1965), reprinted in Emerson et al,

Political 8. Civil Rights the United States, 1042, 1045

(3d -ed. 1967).

The plaintiffs request that their discharge from the Taft

School be set aside since it was based upon a standard which was

unconstitutionally vague. Merely providing the plaintiffs

with the hearing required by due process of law is, given the

standard which would be applied in such a hearing, insuffic4ent

relief because "well intentioned prosecutors and judicial

safeguards do not neutralize the vice of a vague law". Baqqett v.

Bullitt, supra at 370 (1964).

B. THE "CONDUCT" STANDARD VESTS AN ANUOICATORY OFFICIAL WITH
UNFETTERED DISCRETION IN VIOLATION OF THE DUE PROCESS CLAUSE

The Supreme Court early dispelled the notion that merely

because the exercise of discretion is often essential to govern,

it may be exercised without reference to atly objective standards.

The Court declared unconstitutional a municipal ordinance regulating

laundries, stating "the power given to them [the responsible
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officials) ts not confied to their discretion in the lepal sense

of that term, but IS granted to their mere will. it is-purely

arbitrary, and ackowledges neither guidance nor restrain,.."

Yick W. v. _HopkinS , I18-U.S. 356, 366-367 (=I886).

The Court-noted that the existence of-suCh-power was anathema in

e demodratic3ociety:

When we- consider -the- nature and theory of our institutions
of government, the principles upon-which_-they_aresuppoSed to

rett,--and_egYiew-the-histoey of-therrdevelopment,iwe-are
constrained -to conclude- -that they do:hot:mean-to leave room,
for thesilan-and-edt10 ofipUrely-eebiteaey,00Wee..=.For, the
very idea that one man may be compeUcd to hold hs life, or
the means of living, or any other material riaht essential to
the=enjoyment-of-11:fe,,et-theme-re:WPIT ofenotheei_teeMt
to be intolerable Theely-coUntey-Wheee feeedOrkpeevailS, as
-being-the eStence of Slavery itteil. Id at-369370.

The-need for "ascertainable- standards ",-Hornsby ,v, Allen,

supra at 612; cf., Beat:lett supra -at 372, to govern

decisiOn-making by admi-nistrative officials -is -- clear: the

operation of "abtoluteend uncontrolled discretion" is an

"intolerable invitation to abuse" Holmes v. New York City Housing

Authority, 398 F; 2d 262, 265 (2d Cir. 1968) (requiring an objective

method for selection of public housing tenants), "a]nd experience

teaches that prosecutors too are human", Cramp v. Board of Public

Instruction, supra at 287; Baps:tett v. Bullitt, supra.- Accordingly,

actions taken by administrative officials without reference to

ascertainable standards embodied in rules or regulations have

been declared invalid. Holmes, supra; Hornsby v. Allen, supra;

Barnes v. Merritt, supra; Sonzalea v. Freeman, supra.

The open enrollment policy is a part of the Boston,School



CoMmittee's plan (required by the Racial Imbalance Act, Mass.

Gen. Law. c. 71 Sec. 370) to alleviate racial segregation in the

Boston public schools and to provide quality education to ghetto

children. The need for such a policy arises from-the effects of

-past racial- prejudice. It would ind ed be "blinking reality",

Cramp,-supraiat 286, nottoecknowledge_ the continued existence of

racial prejudice = in American society and-the=dilficulty-of dis=

cereing,Avhat-dediti-ontere-reciaUly=06thiated. MoreoVer, one

cannot-ignore_the fact-that-the,Radial Imbalance Act hat-met

Tesistance in Boston. SeesSchool_tomMittee of Botton v.

Board of Education, 352 Mass. 695,_227, N.E. -2d 729, appeal

dismissed, 389 U.S. 572-(1967)-

The-defendants-attert-that a-- principal 'has -the power to

adjudicate the right-of students to remain in-his school under

the open-enrollment policy. This power, they= assert, may be

-exercised without-reference to ascertainable standards to guide

and limit the principal's-exercise of his discretion.

The arbitrary or capricious act of a principal in dismissing

a student from his school involves the imposition of a severe

sanction. It may summarily destroy the aspirations of the plaintif s,

their parents, and others like them, as well as defeat the legislative

purpose embodied in Mass. Gen. Law c. 71 sec. 37C, 37D.

It is, therefore, imperative that the defendants establish

standards to limit the principal's exercise of discretion to

legitimate prrposes and to provide a basis for review of such

2re



decisions. See, Bishop v. Inhabitants of Rowley, 165 Mass.

OD, 43 N.E. 191 (1896).

C. THE LACK OF A STANDARD DEPRIVES THE PLAINTIFFS OF AN
OPPORTUNITY TO MAKE A DEFENSE

The plaintiffs are asked to adhere to a standard of "conduct".

This term is susceptible of such vagaries of interpretation and

application that it is in reality no standard at all. The

plaintiffs-have, at most, been charaed with having "escorted"

students from another school into the Taft School or with havino

a "disruptive attitude". In addition, defendants have expressed

an interest in organizations outside the school to which the

plaintiffs might belong or support.

The vagueness of the standard, the charges, and their possible

ramifications deprive the defendants of the opportunity to

rebut the claims of misconduct. See. gee., Joint Anti-EAscist

Ratagaa_CalaWaGrath, 341 U.S. 123, 161-173 (1951) (concurring

opinion). In reality, the defendants have impermissibly shifted

to the defendants an impossible burden of proof: the establish-

ment of "good" conduct and "good" attitude. Cf., Speiser v.

Randall, 357 U.S. 513, 526 (1958); Soglin v. Kaufman,

(D.C. W.D. WIs. 1968) (C.A. No. 67-0-141)

D. THE STANDARD OF "CONDUCT" IS OVERBROAD AND UNCONSTITUTIONALLY
CHILLS THEIR FIRST AMENDMENT RIGHTS

Undeniably, the behaviours of students within the public

schools is an appropriate subject for regulation by the Roston

School Committee. And the power to regulate clearly imples the

power to impose penalties for the violation of school disciplinary



rules. The regulatory power not unrestricted, however, as the

Supreme Court noted in Shelton v. Tucker, 364 U.S. 479, 488,

...even though the govennmental_purpose be
legitiMate and-substantial, that purpose can-
not-be pursued -by means that broadly stifle
fundairental personal liberties when the end
can=be more narrowly' achieved. The breadth
of legislative abridgement -must be viewed in
the light of lessidrattic means for achieving
the same basic purpose,

Overbreadth is inherent in the vagueness of "conduct" as

-a_disciplintry-standard. A-standard= whtch, in its-60011cation,

may include-"attitude-clearly ",..creates a 'danger-zone' within

which protected expression may be inhibited." Dombrowski- v.

Pfister, 380 U.S. 479, 494 (1965). "A rule against 'misconduct'

is so grossly vague that possible involvement of First Amendment

rights cannot be ignored." Soglin v. Kaufman at p. 7 (D.C.

W.D. Wis. 1968) (C.A. No. 67- C -!41).

The plaintiffs are gour young black girls who are in a dis-

tinct racial minority in a school populated and run by a sometimes

hostile white majority. Under the defendants' interpretation of

the open enrollment policy, the plaintiffs' status as students is

far more Tenuous and the possible invasion of their First

Amendment rights is much more likely than the teachers whom the

Supreme Court thought it necessary to protect in such decisions

as Baggett v. Bullitt, supra; Keyishian v. Board of Regents,

385 U.S. 589 (1967); Elfbrandt v. Russell, 384 U.S..11 (1966).

That the disciplinary policy which the defendants have super-

imposed on the open enrollment policy has a constitutionally

impermissible "chilling effect," Dombrowski, supra at 494, on
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plaintiffs' rights of free expression and association is readily

apparent. One need only take notice of the current disputes over

community control of the schools, consider the possibility of

plaintiffs' advocacy of community control, and examine the difficulty

previously encountered by the National Atsociation for the Advance-

ment of Colored People under the guise of legitimate regulation.

See,. N.A.A.C.P. v. State of Alabama, 357 U.S. 499 (1958); Bates v.

Sity.of Little Pock, 361 U.S. 516 (1960); N.A.A.C.P. v. Button,

371 U.S. 415 (1963).

It is not open to the defendants to object that the "conduct"

standard has not in fact been used to impair the plaintiffs' expression

or association: "It is enough that a vaoue and broad statute lends

itself to selective enforcement against unpopular causes."

N.A.A.C.P. v. Button, supra at 435. The importance of the values

protected by the First Amanciment opens to judicial scrutiny the

possible application of the regulation in other factual contexts,

and.it is not necessary that the party raising the issue actually

participate in the privileged conduct. Id at 432.

CONCLUSION

On the basis of the facts and authorities set forth above,

plaintiffs respectfully submit that this Court should grant the relief

requested.

By their Attorneys,

MICHAEL L. ALTMAN
JOHN E. BOWMAN, JR.
Boston Legal Assistance Project

FREDERIC D. DASSORI, JR.
Choate, Hall and Stewart
Boston, Mass.



4113TE: The Owent case was settled by stipulation. The Boston School
Committee agreed to-set up certain procedural safeguards in
disciplinary- proceedings. The 'following excerpt from the new
Boston_PUblic-SChools "Code of:DiScipline" reflectS-the
subitance_=of=the-Owens StipUlatiOn,

* * *

II. Procedures for transfers and suspensions.

(I) Initial suspension and conference with parent.

(8) _Whenever an administrative head decides to suspend
or transfer a pupil- for-disciplinary reasons, he may
suspend the pupil for up to three-school days if the
-pupilis under 16 and up to five school days if the pupil
is over 16 years of age. In such cases the administrator
shall forthwith request the attendance-of such suspended
pupil and the parent or guardian of such suspended
pupil at his office for the pupose of consultation
and adjustment, Within the initial- period of suspension
the administrative head may reinstate the pupil or,
after the conference with the parent or guardian,
he may refuso to do so. Within said,period he may transfer
a pupil lth the consent of the pupil and his parent
or guardian.

(2) Reference of the 'matter to the assistant superintendent.

(a) If the pupil is neither reinstated within three
school days of his original suspension if he is under
16 or within five school.days If he is over 16, nor
transferred within said period, then the matter shall
be referred in writing by the administrative head
to the assistant superintedent for the district in wh+th
the school Is located. The pupil and his parent or guardian
shall be notified in writing by the administrative
head of their right of appeal and to a hearing before
the assistant superintendent and they shall be given
his name, address and telephone number.

221
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(3) Hearing.

Upon request of the pupil so suspended or his parent or nuardien,
said assistant superintendent 0611 hold a hearing in the
matter which shall be conducted as follows:

(a) Reasonable notice of the hearing shall he accorded
611 parties and shall include_statethents of the time
and place of the hearing. Partiet shall have Sufficient
notice of the factt and_ issues involved (-including
a statement of alleged misconduct and-,proposed
disciplinary action) to-aflord theth reasonable opportunity-

to prepare_and=present-evidence and:argument.

(b) -A11-_ parties _shall-haVe:thei-rUght-to-call -And-examine
witnesses to Introduce exhibitt, to-questi on-witnesses
who testify and submit rebuttal -- evidence..

(c) The assistant superintendent is not, required to
observe the rules of evidence observed by courts,
but evidence may be admitted and aiven probative effect
only if it is the kind of evidence on which reasonable
persons are accustomed to rely in the conduct
of serious affairs.

(d) A student shall have the right to-be represented by
his parent or guardian and/or counsel if the student
so chooses.

(e) The decision of the assistant superintendent shall
be based solely upon the evidence presented at the hearino
and shall be in writing.

(f) Any party shall, of his own expense, have the right
to record or have transcribed the proceeding before the
assistant superintendent.

(4) Decision.

The assistant superintendent shall reach a decision in the
matter within six school days of the original suspension if

the pupil is under 16, or within ten school days of the original
suspension if the pupil is over 16. A copy of the decision
shall be delivered or mailed to the administrative head, to
the pupil and his parent or guardian with notification of their
right to request that the superintendent review the decision.
In the event that the decision is not made within the reauisite
period of time, and the delay is not due to failure to appear
or other inaction on the part of the pupil or his parent
or guardian, the pupil shall be reinstated pending the decision.
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(5) Review by superintendent.

The administrative head or the pupil so suspended or his
parent or guardian may request that the superintendent
review the decision of the asssitant superintendent and,
if such a reqUett is-made, the superintendent may, if he
so elects, grant a hearing in the matter.

(6) Review by School Committee:

If such case is not_tettled by the superintendent within
five additional - school days, the-administrative head or
the pupil- so-Suspended or his-parent or-guardian may
request that the School- ComOittee-reyiew the_matter and the

Scho61 ComMittee-May-hold-ii hearing if -it so- erects.

(7) Temporary reinstatement.

In the event of appeal by the administrative head to the
superintendent or the School Committee, pending decision
In the matter by the superintendent or the School Committee,
the pupil shall be temporarily reinstated.

IV. Procedures for exclusions.

Whenever en administrative head recommends exclusion, the
Matter is to be decided -by -the School Committee after a
hearing-to be held in accordance with the procedures for
hearings in Section III.

V. Required reports.

An administrative head is required to report to the superintendent,
the associate superintendent at the proper level, the area
assistant superintendent for the district in which the school
is located; and to the police all cases of assault and/or
battery on school personnel.

VI. Restitution.

Following suspension for wilful defacement, damage, or
destruction of school property, payment for defacement,
damage or destruction shall be demanded. Terms or payment
will be established at the discretion of the administrative
head.

VII. Teacher and pupil appeals.

(1) Any teacher who is not satisfied with the action taken
by the administrative head in a disciplinary case may
appeal the decision in writing to the assistant superintendent,
associate superintendent, superintendent, and School
Committee in proper order.



(2) Any pupil or any parent or guardian of any pupil
against whom disciplinary action is taken who believes
that such action is,unlawful or in violation of these
rules may so indicate in writing to the administrative
head and the assistant superintendent who shall investi-
gate the matter.

,
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;:schools

!of the State of New York and by the Fourteenth Amendment

1;

to the Constitution of the United States. While the local

i:Board of Education is authorized.to make rules and regula-
;;

''tions necessary for the governing of pupils

(Education

!authority

;manner or

Iv. Barnette, 319 U.S. 624 (1943): The federal courts are
i.

empowered, both under their inherent equitable jurisdiction

rand under the Constitution, to rectify injustices wrought by

* * *

I. THE RIGHT TO A FREE PUBLIC EDU-
CATION IS GUARANTEED TO THE
PLAINTIFFS BY THE EDUCATION LAW
OF THE STATE OF NEW YORK, THE DUE
PROCESS CLAUSE OF THE FOURTEENTH
AMENDMENT AND THE FIRST AMENDMENT,
TO THE CONSTITUTION OF THE UNITED
STATES.

The right of a child to attend the free public

is a fundamental liberty protected by the statutes

and teachers

Law, McKinney's Consol. Lawrs, §2503,

may not be exercised in an arbitrary or

in violation of the Constitution.

2554) this

capricious
.

West Virginia

1.abusive exercise of the regulatory authority of the Board

of Education.
t.

The State of New York recognizes the paramount value

ii of education and makes school attendance compulsory on the
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part of children in New York City between the ages of six

and sixteen. Education Law, McKinney's Consol. Laws

ii§11205(i); New York Constit., §1, Art. XI. The law further

hreguires parents to send their children to school and makes

it a criminal offense for parents to fail to do so. Educa-

ition Law, McKinney's Consol. Laws §3212. In addition to

this statutory mandate, the Fourteenth Amendment's concept

11

of liberty guards the rights of school children against un-

lireasonable rules and regulations imposed by school authori-
H

"The Fourteenth Amendment, as now applied to the

:;States, protects the citizen against the state itself and

all of its creatures--Boards of Education not excepted."
11

-!.:West Virginia State Board of Education v. Barnette, 319 U.S.

11

624, 637 (1943).

!included the right to education. In one of the early

education cases, Meyer v. Nebraska, 262 U.S. 390, 399

I.(a case affirming parents' rights to see that their

"Liberty" under the Constitution has traditionally

.

ilchildren are instructed in modern languages), Mr.

',!Justice McReynolds, speaking for the court*, defined this

.:right as follows: . . . Without doubt, it denotes not therely



228
r.

freedoM from bodily restraint, but also the right of the

:individual to contract, to engage in any of the common occu-

pations of life, to acquire useful knowledge, . . . and,

!generally, to enjoy those privileges long recognized at coM-

:mon law as essential to the orderly pursuit of happiness by

'free men." (Emphasis added) If a minor child in this age

1who lacks substantial means is deprived of the right to a

:public school education, his opportunities to learn, to make

la liVings and to-engage in the common occupations will be

!drastically curtailed for the rest 'of his life. Report_of

:National Advisory Commn. on Civil Disorders (1968), pp. 424-

456. The magnitude of this loss to the child prohibits the

Board of Education from denying the right to attend school

.except for the most compelling reasons and in a procedural

-manner calculated to insure a fair decision with respect to

:each child.

The Supreme Court of the United States has described

11 the monumental value of the right to a public school educe-

ktion in cogent terms:

"Today, education is perhaps the most impor-
tant function. of state and local governments.
Compulsory school attendance laws and the
great expenditures for education both
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demonstrate our recognition of the importance
of education to our democratic society. It is
required in the performance of our most
basic public responsibilities, even service
in the armed forces. It is the very founda-
tion of good citizenship. Today it is a
principal instrument in.awakening the child
to cultural values, in preparing him for
later professional training, and in helping
him to adjust normally to his environment.
.In these days, it is doubtful that any
child may reasonably be expected to succeed
in life if he isdenied the opportunity of
education." Brown v. Board of Education,
347 U.S. 483, 493 74 S. Ct. 686, 98 L. Ed.
873 (1954). See also j Pierce v. Society
of Sisters, 268 U.S. 510.

Plaintiffs' right to a public school education is
4

!=also protected by the First Amendment to the Constitution.

The authorities of Brown, Pierce, and the President's Com-
::

i; mission on Civil Disorders, supra, are but a sampling of

i!the vast recognition which has been given to the paramount

',value of an education. In Lamont v. Postmaster General,

1381 U.S. 301 (1965), the .Supreme Court enunciated more

iiibroadly the Fiist Amendment right to exposure to ideas and
t

:'learning. In that case Section 305(a) of the Postal Service

:and Federal Employees Salary Act of 1962, 'requiring the Post-

jaaster General to detain and deliver only on the addressee's

request unsealed foreign mailings of "communist' political

`propaganda," was held unconstitutional. The Court premised
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its decision on a broad "right to learn" protected by the

-First Amendment, in reasoning which is applicable to the

."situation in this case: "The dissemination of ideas can ac-

complish nothing if otherwise willing addressees [students]

are not free to receive and consider them. It would be a

barren marketplace of ideas that had only sellers and no

;buyers." 381 U.S. 301, 308 (Mr. Justice Brennan, concurring

;;opinion). Mr. Lamont's marketplace in which to receive ideas

!!was the public mails; Dennis Andino and Robert Brown's market-.

;Iplace is the public schools. The differences in the market- -

'places or the ideas received there are irrelevant; the right

to receive them is the same.

* * *
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Introduction

The due process clause of the fourteenth amendment
is becoMing increasingly significant for public school
students- throughout the country. A growing trend of
authority is firmly establishing that due process entitles a
public school secondary student to a hearing before he is
subjected to severe punishment such as expulsion or
suspension for the remainder of the semester or school
year. Although the leading case involved a college student
rather than a high school student, together with other
college cases (infra) it established precedents which are
currently being applied to secondary school students.

There is little doubt today that a secondary student is
entitled to a hearing prior to severe punishment. The real
issue now is where the "shadowy" line runs between severe
punishment which necessitates a hearing and minor punish-
ment which does not. Certainly, expulsion is severe
punishment whereas detaining a student after school is not,
but where is the line between them? The line appears to be
drawn at approximately ten-day suspension, with the
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decided cases divided on whether a hearing is requited at
that point.

Significantly, the courts have also delineated the
attributes of the hearing with a fair degree of clarity. For
example, the student must be given adequate notice of the
hearing and the names of witnesses to be called. The
hearing must be unbiased, with the student permitted to
Present his Own defense. There are conflicting views,
however, as to whether or not the student is entitledoo be
represented by counsel or to cross-examine the witnesses
against him.

Ground-Breaking Decisions Held That Students in State
Colleges Must be Given a Hearing Before Expulsion

The leading case is Dixon v. Alabama State Board of
Education' in which, ten years ago, the Fifth Circuit held
that the due process clause of the fourteenth amendment
requires that a student be given a hearing before he may he
expelled from a state -college. The United States Supreme
Court has never directly passed on the question, but it did
decline its opportunity to review the Dixon decision and,
indicatively, cited it with approval in its important opinion
in Tinker v. Des Moines Independent Community School
District.2 (That opinion sets forth the basic liberal rule to
be followed in all cases involving the first amendment
freedom of expression of students in publicschools.) It also
cited Dixon with approval in Goldberg v. tielly,3 in which
the Court held, analogously, that people on welfare are
entitled to a hearing before their benefits may be
terminated.

In the Dixon case, the plaintiffs were blacks enrolled
at the Alabama State College for Negroes in .Montgomery,
Alabama, who held a sit-in to integrate a luncheon grill in
Montgomery. The next day scme of the plaintiffs and

(continued on page 454)
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1. 294 F2d 150 (5th Cir. 19611, cert. denied, 368 U.S. 930
(1961).
2. 393 US. 503 (19691. The Supreme Court ruled that a
student may express his opinions in the public schools, even on
controversial stbjects, if he does so without materially and
substantially interfering with the requirements of appropriate
discipline in the operation of the school and without colliding with
the rights of others. The Court upheld the right of junior and senior
high school students to wear black armbands to school in protest
against the Vietnam War.
3. 397 US. 2134, 262.63 (19691.
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Student's Constitutional Right to a Hearing
(continued from page 431)
others staged a mass attendance at -the trial of one of their
fellow students for perjury, after which they marched
through Montgomery. The following day, several hundred
black students, plaintiffs included, staged mass demon-
strations in Montgomery and- Tuskegee, and a few days
later, the plaintiffs and six hundred other students gathered
on the state capitol steps and made speeches and sang
hymns. Three- days after the demonstration at the state
capitol, the state college president wrote to the plaintiffs
telling them that they had been expelled. The students were
not given a hearing, nor did the president give specific
grounds for the expulsions.

In deciding the case, Judge Rives for the Fifth Circuit
held that "the minimum procedural requirements necessary
to satisfy due process depend upon the circumstances and
the interests of the parties involved." The interests of the
state must be balanced against the interests of the students,
and Judge Rives concluded -that there was no "immediate
danger to the public" which would_ prevent the school from
giving the students notice- of the charges and the
opPOitunity to be heard in their own defense.s

Not to be overruled by a technicality, Judge Rives
also flatly rejected the argument that the plaintiffs had
waived their right to notice and a hearing before being
expelled on account of a state Board of Education
regulation which provided that "the college may also at any
time decline to continue to accept responsibility for the
supervision and service to any student with whom the
relationship becomes unpleasant and difficult." It is easy to
surmise that, at some point over the years, rniny other state
Colleges and universities have issued similar regulations.
However, Judge Rives stated that the regulation was
insufficiently explicit to indicate an intent on the part of
the students to waive notice and a hearing before expulsion,
and, even if it was explicit, that "it nonetheless remains
true that the state cannot condition the granting of even a
privilege upon the reunciation of the constitutional right to
procedural due process."6

Judge Rives then explained what the notice of
charges should be and how the required hearing should be
conducted. The notice must contain the "specific charges."
While the nature of the hearing should vary depending upon
the circumstances, it must be more than an "informal
interview," and "both sides" should be heard. The right to
crossexamine witnesses is not required, but the student
should be given the names of the witnesses against him and
a report on their testimony. He should be permitted to
present his own defense and witnesses or affidavits in his
own behalf. In addition, the circumstances may indicate
that the findings should be presented in a report which will
be open to the student."

4. 294 F2d at 155.
5. Id. at 157.
6. Id. at 156.
7. id. at 158.59.

Claringhouse ROVillW
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She did so and was told that her son was to be expelled.
The whole purpose of the conference was to explain the
punishment. Although both boys had been called to the
principal's office a few days earlier, neither was advised at
that time that disciplinary action would be taken or why
their newspaper violated the school regulations.

The federal district court held that this procedure
clearly failed ?.o meet the minimum standards of procedural
due process. When severe discipline such as expulsion is
contemplated, high school students must be given a fair
hearing and notice of the charges in advance. The court said
first that: "Formal written notice of the charges and of the
evidence against him must be provided to the student and
his parents or guardian"; second, there must be a "formal
hearing affording both sides ample opportunity to present
their cases by way of witnesses or other evidence"; and
third, there can be "imposition of sanctions only on- the
baiii of substantial evidence." 20 Furthermore, the court
perrrianently enjoined-the school officials from "expelling
or stispending -for a substantial-period of time secondary
school' students in the Houston school district who -are
quiliV of any miScondutt without compliance with minimal
standards of due process." 21

In- Jackson v. Dorrier, 22 a Sixth Circuit case, the
plaintiffs were two high school boys who let their hair grow
very long because they played in a band. The principal
warned the boys that their hair was against the rules, but
they ignored him and let it get even longer. Finally, the
principal held a conference with the two boys and
suspended them. He then filled out suspension forms and
sent copies to the boys' parents and to the officials of the
school system. After that, the principal held conferences
with the boys' parents, and an official of the school system
also held a conference with the parents and advised them of
their right to appeal to the Board of Education. The parents
did appeal, and a hearing was held before the Board at
which the parents made full statements of their position
and also questioned the principal. The Board, however,
upheld the suspensions by the principal. The Sixth Circuit
denied the boys the right to wear long hair and upheld the
procedure of the suspensions because of the conferences
which were held and the hearing before the Board of
Education. The court said that the two students were
"afforded a_ mple opportunity to be heard" and "the
procedural and substantive requirements of due process
were met by conferences conducted by the school principal
and by the hearing before the Board of Education." 23 At
another point in the opinion, the court reiterated that there
was- "adequate compliance with due process standards"
since the students were accorded "an adequate hearing
before school authorities and the Board of Education." 24

20. Id. at 1346.
21. Id.
22. 424 F.2d 23 (6th Cir. 1970), cert. denied, 400 US. 850
(1970).
23. Id. at 217.
24. Id. at 218.
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Tibbs v. Board of Education 25 is the most recent

high school expulsion case to come to my attention, and it
presents the hardest kind of facts that could face a court in
applying the hearing rule. Yet, indicative of the fact that
the rule is becoming firmly established, at the behest of
Legal Services attorneys the New Jersey court held that the
high school students involved could not be expelled
without a hearing with proper safeguards. In this case, the
court was faced with a group of high school girls who,
according to the testimony, had beaten up two other girls
who were walking home from school. The two girls were
struck with a stick, jumped on and then kicked, after which
they reportedly ran, crying, to the guidance office at their
school. They were either unable or afraid to identify their
attackers, but a number of other students who saw the
episode did identify them for the school authorities.
However, the- school authorities assured those who made
the identifications that their names would not be released
since there was fear of physical retaliation.

The alleged assailants denied that they were involved,
and the local Board of Education held hearings. At the
hearings, the Board accepted statements that had been
written by the student witnesses, but these statements were
unsigned and the witnesses were not identified because of
the ''terror of retaliation." In fact, the principal testified at
the hearing that the mother of one of the accused girls had
called him, "threatening the life of one of the prospeCtive
witnesses." 26 The Board expelled the girls and they
appealed to the Commissioner of Education. The Cornrpis-
sioner held a further hearing and affirmed the expultiOns,
but the New Jersey Court reversed and set them aside.

The three judges' of the appellate division of the
suoerior court who rendered this decision could only agree
on a brief per curiam opinion, although they supplemented
this with individual concurring opinions. The per curiam
opinion gives "failure to produce the accusing witnesses for
testimony and cross-examination"27 as the reason for the
decision. However, a fuller rationale is given in the'
concurring opinion of Judge Conford, who stated that
identifying the adverse witnesses and supplying the students
with statements or affidavits of the witnesses in advance of
the hearing would be "minimally essential" in an "issue
over controverted objective conduct" in order to "give the
accused a fair opportunity to meet and refute possibly
mistaken or unfounded assertions of fact." Moreover,
"common experience" establishes that "the right of cross-
examination is almost always essential for assurance of an
enlightened determination of a contested issue of fact.""
Thus, the right to a fair hearing with proper safeguards is
such a vital personal right that it will be upheld even in a
situation where the prospective witnesses are afraid to
identify themselves, and students accused of serious
wrongdoing may never be severely punished.29

25. 276 A.2d 165 (Super. Ct. App. Div. N.J. 1971).
26. Id. at 167 (concurring opinion of Conford, J.).
27. Id. at 166.
28. Id. at 169.70 (concurring opinion of Conford, J.).
29. Id. at 171 (concurring opinion of Conford, J.).
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The decisions of the Second, Sixth and Eighth

Circuits .following Dixon clearly show agreement that a

student enrolled at a state or government-supported college
cannot be expelled for misconduct without being apprised
of the charges against him and being afforded a fair hearing.
In Wasion v. Trowbridge,a the Second Circuit held that in
order to dismiss a cadet from the Merchant Marine
Academy, due process requires that "he be given a fair
hearing-at which he is apprised of the charges against him
and permitted a defense."' In Jones v. State Board of
EducatiOn,-I° the Sixth Circuit affirmed a district court
decision. requiring that students be given adequate notice of
charges and a fair hearing before expulsion from a state
university. The district court stated that the rule "that due
process-of law requires notice and some opportunity for a
hearing -before a student at a tax-supported college or
university; may be expelled for misconduct hii now become
well eiiiblithed." u The United_ States- Supreme Court
granted Cirtioterilo consider the free,speech-issUes_invialved
ih-she Jones, case, biitliter disiniiiicilits,grint of-certiorari
at, impkvidently gHinted_lwhen = leaniedAtiai,the-Plaintiff
Was suspended -in-part_for lying at his hearing; Emphasizing
the importance of the heating, Justices DoUglas -and
Brennamdissented from the dismissal of certiorari on the
ground-that the charges against the plaintiff did not include
lying and the plaintiff was "entitled to notice and
opportunity to be heard" on that charge. 12

III-Esteban v. Central Missouri State College," one of
the dittrict courts in the Eighth Circuit held that students
suspended for two semesters from a state college should be
given a_ hew hearing because they had been permitted to
make their explanation to Only one of the persons who
decided on their suspension. The court also thought that
the students may not have received adequate notice of the
grounds On which the school proposed to take action. A
new hearing was then held, and the suspensions Were
reaffirmed. The students then instituted a new suit, and in
the new suit the district court approved the suspensions and
the procedural due process afforded the students. The
Eighth Circuit affirmed, 14 and the opinion was written by
Judge Blackmun, now Associate Justice of the United
States Supreme Court. Blackmun expressly approved the
first decision of the district court as well as the second,
saying that procedural due process must be afforded "by
way of adequate notice, definite charge, and a hearing with
opportunity to present one's own side of the case and with
all necessary protective measures.""

8. 382 F2d 807 (2d Or. 1967).
9. Id. it 812.
10. 279 F. Supp. 190 (M.D. Tenn. 1968), off d, 407 F 2d 834
(6th Cir. 1989), cert. dismissed, 39/ U.S. 31 (1970).
11. 279 F. Supp. at 198. In the Sixth Circuit, see also Norton V.
Discipline Comm. of E. Tenn. State Univ., 419 F2d 195, 21X) (6th
Cir.1986), cert. denied, 399 US.906 (19701.
12. 397 US. at 36.
13. 277 F. Supp. 649 M.D. Mo.1967).
14. Esteban v. Central Missouri State College, 290 F. Supp. 622
(W.D. Mo. 1968), aff'd, 415 F2d 1077 (8th Cir. 1989). cert.
denied, 398 US. 905 (1970).
15. 415 F2d at 1089.
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Since the Dixon decision, the federal district courts
have uniformly held that students in state colleges must not
be expelled or suspended indefinitely or for the remainder
of a school year for misconduct without notice of the
charges and a fair hearing.18 While almost all of the cases
have been in the federal courts, there have been consistent
post-Dixon decisions in the state courts as well. 17

Public High School Students Have the Same Constitutional
Right to a Hearing as College Students

Expelled high school students have also taken school
officials to court, and one can only conclude from reading
these cases against the background of the many analogous
college student cases that public high school students are
clearly entitled to notice of the charges and a fair hearing
before they may be expelled from school.

The first high school expulsion case after Dixon was
Woods v. Wright, 18 decided in 1964 by the Fifth Circuit
the same Circuit which had decided Dixon three years
earlier. The plaintiff in Woods was a black girl who
participated in a peaceful demonstration against segregation

in Birmingham, Alabama in May of 1963. She was arrested
under a city ordinance for parading without a license, and,
shortly thereafter, her principal suspended her from school
for the remainder of the yearwithout any hearing. The
Fifth Circuit reinstated her by reversing the district court's
denial of her request for a temporary restraining order.
This, however, was a preliminary order, and the Fifth
Circuit said that the question whether the suspension
without a hearing violated the plaintiff's due process rights
was not then properly before it for decision.

In 1969, however, a federal court in Texas issued a
clear directive that expulsion of high school students
necessitates notice and a hearing. In Sullivan v. Houston
Independent School District, 19 a public high school prin-
cipal in Houston expelled two seniors for distributing their
own newspaper in which they effectively criticized and
ridiculed the principal and others in charge at their school.

Their expulsion took the following course. The high
school principal advised one's mother over the telephone
that he was being expelled, and this was the first notice to
either of his parents that he was in trouble. As to the other,
the principal requested his mother to come to his office.

16. Knight Y. State Board of Education, 200 F. Supp. 174 (M.D.
Tenn. 19611; Due v. Florida A. & M. University, 233 F. Supp. 396
(N.D. Fla. 1963); Zander' v. Louisiana Stets Bard of Education,
281 F. Supp. 747 (W.D. La. 1968); Schiff v. Hannah, 282 F. Supp.
381 (W.D. Mich. 1966); Barker v. HartaY, 283 F. Supp. 228 (S.D.
W. Va. 1968), off 'd per curium, 399 F2d 638 (4th Or. 1968), cert.
denied, 394 US. 905 (1989); Moore v. Student Affairs Comm. of
Troy Stele University, 284 F. Supp. 725 (M.D. Ala. 1968); Scoggin
v. Lincoln University, 291 F. Supp. 161 (W.D. Mo. 1968); Stricklin
v. Regents of University of Wisconsin, 297 F. Supp. 416 (W.D. Wis.
1989): appeal dismissed os moot, 420 F.2d 1257 (7th Cir. 1970);
French v. Bashful, 303 F. Supp. 1333 (E .D. La. 1969).
17. Woody v. Burns, 188 Sold 56 (Dist. Ct. App. Fla. 1966);
Goldberg v. Regents of University of California, 57 Cal. Rptr. 463
(et. App. 1967).
18. 334 F2d 389 (5th Cir. 1964).
19. 307 F. Supp. 1328 (S.D. Tex. 1989)-



In reviewing these important due process precedents
with respect to expulsions, however, it should be kept in
mind that the due process clause may not be the only basis
for establishing the right to a hearing when a high school
student is expelled. This right may also be accorded as a
matter of state or local statutory law."

The Courts Have Disagreed as to Whether a Hearing is
Required for a Ten-Day Suspension from High School

No one should dispute the dictum in the Sullivan case
(supra) that the right to a hearing applies not only to
expulsions but also to suspension for a "substantial" period
of time:31 However, one should certainly expect differing
opinioni is to what should be considered "substantial."

For example, in Block Students of North Fort Myers
unior-Senlor High School, ex rel. Shoemaker v.

Williams,32 a federal district court in Florida expressed its
opinion= that a ten-day suspention is for "substantial"
period of time. The- high school students had been
suspended=-for ten days-Under a school_board:rule Which
called -.for automatic- suspension of any strident who
participated in a demonstration= or walk-06t. This PrO-
cedutei:ihe court said, could 'riot beiustified on the basis
that -the printipal had seen the:students engaging- in the
misconduct for which they were charged and therefore
knew that students Were guilty. The reason is that due
processi"protects the orderly and the disorderly, even as it
protects: -the innocent and the guilty."" Due process
preventi,school Officials "from suspending a Student for a
substantial period of time Without first affording the
student in adversary hearing." Without qualification, the
court concluded that: "A suspension for ten days is a
suspension for a substantial period of time.""

A-Contrary decision, however, is Farrell v. Joel, 3S in
which earlier this year the Second Circuit held that a
hearing is not required for a ten-day suspension from high
school.- The plaintiff was a high school girl in Clinton,
Connecticut who participated in a "sit-down" outside the

30. In- Connecticut, for example, a state statute so provides.
CONN. GEN. STATS. §10.23411957) states that:

The board of education of any town may expel from
school any pupil regardless of age who after a full hearing is
found guilty of conduct inimical to the best interests of the
school. Written notice of such hearing shall be given to the
pupil and his parent or guardian at twist fire days prior to the
date of the hawing. A mitten report of the action of said
board in expelling each such pupil shall be moiled to 11w state
board of education within fits days of the effective date of
such action.

31. 307 F. Supp. at 1346.
32. 317 F. Supp. 1211 (M.D. Fla. 19701.
33. Id. at 1214.15.
34. Id. at 1216. In flanks v. Board of Public Instruction, 314 F.
Supp. 285 (S.D. Fla. 19701, the court held that hearings were
required in the ease of tenday suspensions from junior high school.
However, the United States Supreme Court recently waned this
judgment and nuranded the case "so that a fresh decree, nay be
entered from which a timely appeal may be taken to the United
States Court of Appals for the Fifth Circuit if the appellant (the
Board) so chooses." 91 S. Ct. 1223 119711.
35. 437 F.2d 160 (2d Cir. 19711.
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school's administrative offices with about 30 other students
in order to protest the suspension of three other students.
The principal requested the group to go to classes and to
designate leaders. Some of them left, but others refused.
Later, the plaintiff and about 300 students gathered in the
same place, and the principal called an assembly to prevent
the possibility of violence. At the assembly, the plaintiff
and others were elected leaders, who met with the principal
a few days later and told him that they planned to present
the whole matter of the "sit-down" to the Board of
Education. The demonstration was discussed during an
open meeting of the Board of Education, but the Board
then voted in a closed session to suspend the plaintiff and
others for 15 school days. This was later reduced to ten
days.

The plaintiff argued that she was entitled to a written
notice of the charges against her, and a hearing before an
impartial official at which -she could confront and cross-
examine any adverse witness as well as present a defense
concerning-punishment. The Second Circuit rejected -this
argument, however.= In holding that the plaintiff hid not
been denied dire process, the court noted that the major
cases such as Dixon in the Fifth Circuit and Wasson in the
Second Circuit had dealt with severe sanctions such is
expulsion rather than with milder discipline such as
suspension for a short time. Assuming "arguendo that due
process applies when a publicly financed educational
institutionwhether college or high schoolimposes a mild,
as well is a severe, penalty upon a student," this only
begins the inquiry. For in school discipline cases, the
"nature of the sanction affects the validity of the pro-
cedure." " Expulsion is st one end of the spectrum, and
being detained after school at the other. The court said
that.

Expulsion would be at one extreme. Near
the end of the other might be a penalty of
staying after school one hour for 'unexcused
tardiness to class or study hall'; in such an
instance, written notice and cross-examination
of adverse witnesses would require inappro-
priate time and effort. Of course, as one
approaches the center of the two extremes of
major and minor discipline the line becomes
shadowy, but the difficulty of drawing it does
not eliminate the distinction between the two.
Moreover, the general age level of the student
group involved might affect determination of
the constitutional issue. A demonstration in
kindergarten, after all, is not the same as one in
college. 39

The court emphasized that the school rule involved
had been wellpublicized and that the principal had read it
to the demonstrators. The plaintiff admitted that the
demonstration disrupted school activity and that she knew
she was violating the school rule. On these facts, the court
concluded that "no constitutionally-required purpose

36. Id. at 162.
37. Id. at 162413.
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would have been served by more formal procedures,"
except perhaps for determination of the penalty, and the
procedure- as to the penalty was not of "controlling
iignificance." The court emphasized that the plaintiff's
actions were "clearly improper and prompt discipline of
some sort was justified." "

Nevertheless, the court was also critical of the fact
that there was "no clear procedure" by which a student or
his parent could either contest a charge that he had violated
a rule- when the material facts were in dispute or argue
against a proposed penalty. Unfairness, the court said,
could be avoided by promulgation of "fair and reasonable"
procedures- for discipline less than expulsion since "this
would give those affected a fair opportunity to question
whether an alleged violation of a school rule actually
occurred and what penalty, if any, would be appro-
priate." 3a The Second Circuit does not say what these "fair
and reasonable procedures" should be, but -they =would
seem to-have to incorporate, however informally, some
notice of-the charge and some opPOrthnity_for the student
to be hear-don hii side of the question.

kten-day suspension of high school students without
a hearing, was ilso approved by- a-federal district court in
Baker v. Downey City Board of Education.° The only
procedural consideration that the students received was
that the-school officials fully discussed the matter with the
stuck-his' parents after the suspensions were imposed. The
court reasoned that if the temporary suspension of a high
school student could not be accomplished without notice
and a hearing, it would be "difficult to maintain" the
"disciplirie and ordered conduct of the educational program
and the-moral atmosphere required by good educational
standards:" 41

These ten-day suspension high school cases are
certainly= not clear cut precedents. Farrell may be distin-
guishable-on the ground that the student involved admitted
the conduct that was prohibited, and a hearing would not
resolve any factual !..lues as to what actually happened.
However, even if all the facts are undisputed, there should
still be a hearing to make the important determination of
what penalty should be imposed. Moreover, in the Black
Students cise, a hearing was required to determine guilt or
innocence before the ten-day suspensions could be im
posed, even though the principal witnessed the misconduct
himself and there was probably little doubt about the facts.
Furthermore, in trying to determine the overall implica-
tions of these cases, one must also'take into account that in
Baker the court appears to have given weight to the
postr.tspension discussions with the students' parents.
While the influence of other factors in these decisions
beclouds the split of authority, the fact that there is a split
of authority and that other factors are of significance
probably means that this is an approximation of that
"shadowy line" between mild and severe punishment in the

38. Id. at 163.
39. Id. at 16344.
40. 307 F. Supp. 517 (C.D. Cal. 1969,.
41. Id. at 522.23.

f;.,

public schools. If this is the case it is highly significant,
because one can then say that longer suspensions from high
school should clearly require notice and a hearing.

The Hearing Requirement Extends to Other Forms of
Severe Punishment in the Public High Schools Besides
Expulsion or Lengthy Suspension

Expulsion and suspension for a substantial period are
most readily classified as severe punishment, but there are
other ways of punishing high school students which should
also be considered severe. For example, in Kelley v.
Metropolitan County Board ofEducation 42 the suspension
of the interscholastic athletic program of a high school for
one year was considered to merit notice of the charges and
a hearing. The local school board imposed this punishment
based on evidence that the high school students had
marched around striking people at a basketball tournament
and had struck and verbally abused the referee and delayed
the next scheduled game.

The federal district court concluded that the right to
engage in athletics is of "Such significance and worth" and
the suspension was "such drastic disciplinary action" that
due process required that the school, through its principal,
should be- given notice of the charges against it and an
opportunity to defend against thecharges at a hearing.43 In
further explanation, the court stated that:

We are confronted here with the denial of
interscholastic athletic activities to an entire
school in all sports for a period of one year, a
penalty affecting the guilty and the innocent
alike. This form of discipline has been correctly
characterized in the record as group punish-
ment. Although the right to pursue an academic
education is not directly affected, the penalty
infringes upon a facet of public school educa-
tion which has come to be generally recognized
as a fundamental ingredient of the educational
process. It would appear obvious that before
such a valuable interest is denied, the rudiments
of fair play would dictate the right to notice
and a hearing."
In a case concerning cheating, a New York court has

held that a high school student accused of cheating on the
New York State Regents Examinations is entitled to notice
and a hearing before being denied the opportunity to take
the examinations again. The sanction was clearly a severe
one because' the student could not obtain his diploma
without completing the Regents Examinations.45

Another court appears to have ruled that the hearing
requirement applies to a transfer to home instruction. The
court held that a suspended student was wrongfully denied
notice and a hearing even though the high school offered to

42. 293 F. Supp.485 (M.D. Tenn. 1968).
43. Id. at 49243.
44. Id. at 493.
45. Goldwyn v. Allen, 54 Misc. 2d 94, 281 N.YS. 2d 899 (Sup.
Cr. 196?).
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provide the student with home instruction which, after
some delay, was in fact, forthcoming."

On the other hand, in the Tibbs case in New Jersey
(supra), one of the judges considered that notice and a
hearing was not necessary "for temporary home instruc
tions." This judge also felt that a hearing was not required
for administrative action such as psychological treatment,
detention or reprimand. To do so, he said, would be "most
inappropriate" and "inimical" both to the educational
welfare of the child and the school community.'" Yetone
of the other judges in that case expressly disagreed, saying
that the constitutional rights of a high school student
should not be dissipated by the local school board deciding
that the penalty will be less than expulsion or a severe term
of suspension."

There is a decision by the Second Circuit which tends
to suggest, but does not hold, that a hearing may not be
required in order to transfer a-public school student to
'another school. In Madera v. Board of Education," a
junior high school student in New York City was suspended
by his .principal after a period of more than a year of
behavioral= difficulties. The district superintendent notified
the student's parents to attend a "Guidance Conference"
with respect to the suspension. The parents asked to have
legal counsel present, but the district superintendent
refused their request pursuant to a rule of the Board of
Education. The purpose of this Guidance Conference would
have been to determine whether the student should be
reinstated, transferred to another similar school, transferred
to a school for maladjusted children, referred to the Bureau
of Child Guidance for study and recommendation or
referred to the Bureau of Attendance for court action.

Judge Constance Baker Motley, for the federal
district court for the Southern District of New York, held
that the noattorney rule violated the student's constitu-
tional right to a hearing. However, the Second Circuit
reversed, ruling that if due process was applicable to the
conference, it did not require the presence of counsel.

It seems clear that the Second Circuit, did not view
the possibility of transfer as a severe sanction, and as to the
other possible results such as court action, there would be
further hearings before the student was subjected to any
serious consequences. The court's opiniDn indicates a liberal
attitude toward transfer which is all that could result
"directly" from the Guidance Conference. Among other
justifications for a transfer to a school for maladjusted
children, the court mentioned their smaller classes, specially
trained teachers, special programs, and more equipment and
field trips. While a 'certain social stigma" attaches to being
placed in a school for socially maladjusted children, the
court said that this is also true of other educational

46. R.R. v. Board of Education of Shore Regional HS. District,
263 A2d 180 (Super. Ct. Ch. N.J. 1970).
47. Tibbs v. Board of Education, 276 A.2d 166,171 (Super. Ct.
App. Div. N.J. 1971) (concurring opinion of Conford, J.1.
48. Id. at 173 (concurring opinion of Kolovsky, J.).
49. 267 F. Supp. 356 (S.D. N.Y. 1967), rev'd., 386 F.2d 778 (2d
Cir. 1967), cert. denied, 390 U.S. 1028 (1968).
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decisions, such as giving a low or failing mark. Moreover, an
effort is made to reduce any stigma by sending the student
to a school out of the neighborhood if potsible. so

There is also authority which implies thata hearing is
not necessary to place a high school student on oneyear's
probation where the probation is subject to frequent
review. sl Furthermore, there is some indication in the case
law that the hearing requirement does not apply where
students are merely denied some of their social privileges.
In one of the cases involving college students who were
expelled, there is dictum that "penalties such as the loss of
certain social privileges" do not have to be protected by the
same procedural safeguards which are necessary in
expulsion or suspension proceedings. S2

It seems apparent that certain administrative actions
(other than expulsion or suspension) will obviously be
severe enough to require notice and a hearing. For example,
denying a student his diploma for misconduct should
certainly require a hearing. On the other hand, it would not
be easy to say- that milder punishments clearly do not
require a hearing. As the administrative action becomes less

severe, whether or not a hearing is necessary really becomes
a- subjective judgment, and the persuasiveness of the
student's attorney and the general attitude of the court,
whether liberal or conservative, may ultimately be
determinative.

The Courts Have Delineated the Elements of Notice and a

Fair Hearing

The courts have covered the elements of notice and a

fair hearing in remarkable detail. While most of this
discussion has involved college students, there is no reatIn
to suspect that there would be any considerable differences
with respect to nigh school students. While it is obvious
that "a demonstration in kindergarten" is "not the same is
one in college, "" that kind of argument should be
counterbalanced or outweighed by the fact that a high
school student may need more safeguards than a college
student because he is less mature and not as adept at
fending for himself. As the federal district court said in the
Suffivon case, "the high school student perhaps even more
than the university student needs careful adherence to
concepts of procedural fairness and reasonableness by
school officials. ""

In considering what the courts have said about the
various elements of fair notice and hearing, it should be
kept in mind that the court's expression of its views
depends upon the particular circumstances involved. "The
nature of the hearing," as the court said in Dixon, "should
vary depending upon the circumstances of the particular
case." " In adhering to the basic principle of fairly

50. 386 F2d at 783.
51. Hasson v. Boothby, 318 F. Supp. 1183, 1188 (D. Mass.
1970). A holding to this effect with respect to college students is
Sill v. Pennsylvania State University, 318 F. Supp, 608, 617 and
624-25 (M.D. Pa. 1970).
52. French v. Bashful, 303 F. Supp. 1333, 1337 (E.D. La. 1969).
53. 437 F.2d at 163.
54. 307 F. Supp. et 1343.
55. 294 F2d et 158.
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balancing the interests of the students against those of the
school, the presence of a number of safeguards may
-Mitigate against the absence of another safeguard. For
example, one court agreed with the student that his hearing
-Should be open to the press. While the school had required
a closed hearing, the court said that this aspect was
"ameliorated" by the fact that the student had been given
the right to have- counsel present and to confront and

-cross-examine the witnesses against him." The student
Certainly had no clear right to these safeguards, as will be
seen below.

It should also be remembered that some of the cases
were reviews of hearings already held while others were

:directives on how subsequent hearings should be- con-
-ducted. It can be expected that if a court-considers a
particular safeguard desirable but not imperative, it will
probably not overturn a- hearing already held simply

---Oeautse-it lacked that-particular Safeguard. However, if-the
_coUrt_Seere_direeting that:aihearing_be conducted or_giving
instructions to school officials- on how to hbid a subsequent

=hearing, the -Court might -order that- thii desirable safeginird
:t?-e-affeitied-to the student.

The Requirements Governing Notice of the Charges

The student must be given notice of the- charges
-against him. S7

Specific Charges. The notice must state the "specific"
charges or grounds for disciplinary action. se It has been

-said that the notice must state the reasons- for proposed
action in "sufficient-detail," S9 and the student should be
given "adequate" notice of the "specificground or grounds
_arid the nature of --the evidence on which the disciplinary
proceedings are based." 6°'

56. Moore v. Student Affairs Comm. of Troy State University,
284 F. Supp. 725, 731 (MD. Ala. 1968).
57. Dixon v. Alabama State Board of Education, 294 F2d 150,
151 and 158 (5th Or. 1961); Wasson v. Trowbridge, 382 F2d 807,
812 -(2d Cir. 1967): Jones v. State Board of Education, 279 F. Supp.
190. 199 (M.D. Tenn. 1968); Esteban v. Central Missouri State
College, 277 F. Supp. 649, 651 (W.D. Mo. 1967); Knight v. State
Bo_ ard of Education, 200 F. Supp. 174,178 (M.D. Tenn: 1961); Due
v. Florida A. & M. University, 233 F. Supp. 396 (ND. Fla. 1963):
Schiff v. Hannah, 282 F. Supp. 381, 383 (W.D. Mich. 1966);
Zanders v. Louisiana State Board of Education, 281 F. Supp. 747,
758 (W.D. La. 1968); Barker v. Hardway. 283 F. Supp. 228, 236
(S.D. W. Va. 1968); Scroggin v. Lincoln University, 291 F: Supp.
161, 171 M.D. Mo. 1968); Stricklin v. Regents of University of
Wisconsin. 297 F. Supp. 416, 420 M.D. Vim. 1903): French v.
Bashful, 303 F. Supp. 1333, 1335 (E.D. La. 1901); Sullivan v.
Houston Independent School District, 307 F. Supp. 1328, 1343
(S.D. Tex. 1969); Black Students of North Ft. Meyers Junior-Senior
High School, ex rel. Shoemaker v. Williams, 317 F. Supp. 1211,
1216 (M.D. Fla. 1970): Kelley v. Metropolitan County Board of
Education, 293 F. Supp. 485, 494 (M.D. Tenn. 1958).
58. Dixon v. Alabama, 294 F2d 150. 58 (5th Or. 1961):
Wasson v. Trowbridge, 382 F.2d 807, 812 12d Cir. 1967); Scroggin
v. Lincoln University, 291 F. Supp. 161, 171 (W.D. Mo. 1968);
Bistrick v. University of South Carolina, 32 F. Supp. 942,950 (0.
S.C. 1971); Woody v. Bums, 188 So.2d 56, 58 (Dist. Ct. App. Fla.
1966).
59. Schiff v. Hannah, 282 F. Supp. 381, 383 M.D. Mich. 1966).
60. General Order on Judicial Standards of Procedure and

Written Notice. Notice of the charges should be "in
writing."'" The -school authorities should furnish the
student ''a written statement"62 or "formal written no-
tice" e3 of the charges,-or they should give the reasons for
their proposed action in a "letter."' However, one court
ruled that because the high school student and his parent
"beyond qUestion" had "full knowledge of the manifold
reasons for his suspension," the omission of formal written
notice would be excuted."

In Advance of Hearing. The notice should be given in
advance of the hearing, and due process includes the right
to be "forewarned" of the charges." The student should
have "ample time before the hearing to examine the
charges, prepare a defense and gather evidence and wit-
neSSeS."67 One court held that a specification of the
charges two days before the hearing was sufficient," but
other courts have ruled that a- statement of the-charges
should be-fumithed at least ten days_prior to the date_of
the 'hearing." Still another court set up a- schedule
Whereby--the student Would_ have- ten days to reply -to the
notice - with:affidavits-and --the- hearing would beheleEten
days after -receipt of the -reply.'es This meant=-that the
notice had to be given at least 20 days prior to the hearing.

Henvever, in-Due v. Florida Agricultural and-Mechan-
ital University, 7' Judge Carswell, then of the -federal
district court for the northern district of Florida, ruled that
notice of the charges given at the hearing is sufficient:This
appears to be an aberration from the trend of authority and
should not be followed, since it does not give the student a
fair amount of time to prepare his defense, gather witnesses
or secure other evidence in his favor.

To Parents.in the case of high sdiool students,as the
court said in the Sullivan case, the notice must be given to
both the-student and his parent or guradian. 72 The court
explained that:

Parents or guardians have legal obligations
to children of high school age and common

Substance in Review of Student Discipline in Tax Supported
Institutions of Higher Education, 45 FRO 133 (1968) (hereinafter
cited as General Order!.
61. Id. at 133.
62. Estaben v. Central Missouri State College. 277 F. supp. 549,
651 M.D. Mo. 1967).
63. Sulliwn v. Houston Independent School District. 307 F.
Supp. 1328, 1346 (S.D. Tex. 1993).
64. Schiff v. Hannah, 282 F. Supp. 381, 383 (W.D. Mich. 1966).
65. Davis v. Ann Arbor "Public Schools. 313 F. Supp. 1217,
1226-27 (E.D. Mich. 1970).
66. Knight v. State Board of Education, 200 F. Supp. 174, 178
(M.O. Tenn. 1961); Bistrick v. University of South Carolina. 324 F.
Supp.942,950 (0. S.C. 1971).
67. Sulliwn v. Houston Independent School District. 307 F.
Supp. 1328, 1343 (S.D. Tex. 1903).
68. Jones v. State Board of Education, 279 F. Supp. 190, 199
(M.D. Tenn. 1968).
69. Esteban v. Central Missouri State College, 277 F. Supp. 640,
661 (W.D. Mo. 1967); Marzette v. McPhee, 294 F. Supp. 562,567
(W.D. Wis. 1988).
70. Schiff v. Hannah, 282 F. Supp. 381, 383 (W.D. Mich. 1986).
71. 233 F. Supp. 396 (N.D. FiA. 1963).
72. 307 F. Supp. at 1346.
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sense dictates that they should be included in
any disciplinary action against their children
which could result in severe punishment. In-
deed it may be even more crucial that proper
written notice of charges be provided to parents
for often they do not know what has transpired
at school:"
Reply by Student. In one case, the court went so far

as .to provide for a reply by the student in advance of the
hearing."

Waiver. A student cannot complain of lack of notice
and an opportunity to be hear_ d if the reason for this is his
failure to keep the school authorities advised of his
address."

The Requirements'As to Notice of the Evidence

The student is entitled_ to know the "nature of the
evidence" -against him in- additiOn_to the=charges. 76 The
courts'ihaire-also _said that the student shotild be "permitted
to- inipect in- advance" of -the: hearing ="any affidaiits- or

_ exhibits"-which the =authorities- intend -z_to_ submit:1" Simi-
larly-, other court= have= -=_Stncient, should be
given thefnames of_the:witnesses -against him and an oral or
written= t-report on the facts-to -Which each witness tes-
tifies-.": -Additionally, in the Sullivan case, the court
required:that formal _written notice of the evidence against
a high---schoOl student be given to the student and his
parenti Olt guardian."

On -the other hand, in Wasson v. Trowbridge, the
Merchant Marine Academy case-the Second Circuit held
that the- cadet was "not entitled to see the confidential
opinioni_ of members of the faculty." This was made
subject =to an important safeguard, hoWever. Because a
cadet ivoill!! be "utterly unable -to defend against unknown
evidence ;" he should not be dismissed "without the holding
of an evidentiary hearing -into the nature of the concealed
evidence.- if any, and the reason for withholding it "

The Coinponents of a Fair Hearing

As the Fifth Circuit said in Dixon, the hearing should
be "more-then an informal interview with an administrative
authority!' The hearing should give the administrative
authorities "an opportunity to hear both sides in consid-
erable detail" and the "rudiments of an adversary Pro-
ceeding" should be "preserved" as However, it is not

73. Id. at 1343,
74. Schiff v. Hannah, 282 F. Supp. 381, 383 (W.O. Mich. 1966).
75. Wright v. Texas Southern University, 392 F.2d 728 (5th Or.
1968).
76. General Order,45 FRO 133,147 (W.D. Mo. 1968).
77. Esteban v. Central Missouri State College, 277 F. Supp. 649,
1151 M.D. Mo. 1967); Marzette v. McPhee. 294 F. Sus"- 562.567
(WD. W4.1968).
79. Dixon v. Alabama State Board of Education, 294 F2d 150,
159 (5th Or. 1961); Marmite v. McPhee. 294 F. SuPP. 562.567
(W.D. Ws. 1968): Bistrick v. University of South Carolina. 324 F.
Supp. 942,950 (D. S.C. 1971).
79. 307 F. Supp. at 1346.
90. 382 F.2d at 813.
81. 294 F2d at 15869.
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necessary that a school "adopt all the formalities of a court
of law,'" nor does due process require "a formal court
type judicial. hearing such as is required in' criminal
cases."13 The hearing may be "procedurally informal" and
"need not be adversarial," according to the Second Circuit
in Wasson."

Before Suspension. The cases emphasize that the
student is entitled to notice and a hearing "before" he is
suspended." Thus, the courts have held that unless there is
danger to the physical or emotional safety and well-being of
the student involved or to other students or faculty or
danger -to school property, there should be no long-term
suspension without a prior, full hearing. However, if there is
reasonable cause to believe that such danger exists, there
may be an interim suspension, provided there is a prelim-
inary hearing. If a preliminary hearing is impossible, the
student may be suspended- for about two weeks on an ex
parte basis."

Nevertheless, in one case, the court did uphold a

procedure whereby -students were suspended- and were
advised that they could have an appeal hearing there-
after." And it has been said as diatum that:

No principle -of= law requires an educa-
tional institution to commence disciplinary
proceedings at a time when the campus is in an
uproar. Appropriate action can be taken con-
sistent with the circumstances -to insure the
temporary removal of students and others who
persist in efforts to reduce the academic com-
munity to a state of permanent chaos. The
hearing of disciplinary cases produced by vio-
lent student conduct may, and probably
should, be continued for a reasonable time
consistent with conditions on the campus."
Impartial Board. The administrative authorities con-

ducting the hearing must be "impartial."" The "disci-

82. Jones v. State Board of Education, 279 F. Supp 190, 205
(M.D. Tenn. 1968).
83. Esteban v. Central Missouri State College, 277 F. Supp. 649,
f51 (W.D. Mo. 1967/.
84. 382 F2d at 812.
85. Esteban v. Central Missouri State College. 277 F. Supp. 649,
651 M.D. Mo. 1967): Kelley v. Metropolitan County Board of
Education, 293 F. Supp. 485, 493 and 494 (M.O. Tenn. 19681:
Black Students of North Ft. Meyers Junion-Senior High School, ex
rel. Shoemaker v. Williams. 317 F. Supp. 1211, 1215 and 1216
(M.D. Fla. 1970).
86. Stricklin v. Regents of University of Wisconsin, 297 F. Supp.
416, 420.21 (W.D. P6s.1969) :-R.R. v. Board of Education of Shore
Regional High School District, 263 A.2d 180,186 (Super. Ct. Ch.
NJ. 1970).
87. Barker v. Harthrray. 283 F. Supp. 228 (S.D. W. Va. 1968).1n
addition, in Banks v. Board of Public Instruction, 314 F. Supp. 285,
291-93 (S.O. Fla. 1970). the court distinguished the public school
situation from he college situation and hell that, in the Can of a
public school student; the hearing need not be in advance of the
suspension. Morrow, the Supreme Court recently meted this
judgment. as explained supra, n. 34.91 S. Ct. 1223 (1971).
88. Scoggin v. Lincoln University, 291 F. Supp. 161, 172 (W.D.
Mo. 1968).
89. Jones v. State Bawd of Education, 279 F. Supp. 190,197
(M.D. Tenn. 1968): Esteban v. Central Missouri State College. 277



plining official should endeavor to maintain a neutral
position- Until he has heard all of the facts."" A "fair
hearing - presupposes an impartial trier of fact," and "prior
involvement in a case renders impartiality most difficult to
maintain?' However, in certain situations the "closeness"of
school life and limited personnel "may at times make it
unduly-burdensome or impossible to secure a panel wholly
lacking - previous- contact with the events in issue, yet the
hearing -must proceed." " Moreover, one court expressed
the view that there is no violation of procedural dueprocess
when a member of a disciplining body ata university sits on
a case-after he has-shared with other members information
concerning the facts of a particular incident. The court held
that the students involved were not denied due process even
though-two members of the-hearing board testified against
them, because they had had the opportunity to show that
the board was biased_ and the court felt that the_ record
"shoWed- dearly" that the board Was not biased or
prejudicial 92

Preientation of Defense. The_student has -the rightto
present his own defense against the charges and to proditte
either= oral testimony -or Written affidavi = of= Witrietteiln
his -behalf," 'The Student- "Mist 'be- gilien_ an-adequate
opportunity to pretent-hit defense-both-from Vie-point-of
view of time and the use of witnesses and -- other evi--
dence?'" Due procest requires that students be afforded
the opportunity to present the following: "their version" as

to the charges," their-side of the case," 96 their "position,
explanations and evidence,'» and their ease "by way of
witnesses or other evidence"" and by way of "affidavits.
exhibitt_and witnesses as they desire?'"

Ircaddition, the student must be permitted to present
his detentes to the persons who will take any disciplinary
action, One court objected to the fact that the person to
whom- the students were permitted to make their expla-
nation was only one of a number of persons who made the
recommendation of suspension. court said that "it is
imperative that the students charged be given an oppor-
tunity to present their version of the case and to make such
showing at they desire to the person or group of persons
who have the authorized responsibility of determining the

F. Supp. 649. 651 (W.D. Mo. 1967); Keene v. Rodgers. 316 F.
Supp. 217. 221 (D. Me. 1970).
90. Sullivan v. Houston Independent School District. 307 F.
Supp. 1328, 1343 (S.D. Tex. 190).
91. Wasson v. Trowbridge, 3132 F2d 807,813(2d Cir. 1967).
92. Jones v. State Board of Education. 279 F. Supp. 190.200
(M.D. Tenn. 19681.
93. Dixon v. Alabama State Board of Education. 294 F2d 150.
15915th Cir. 1961).
94. Wasson v. Trowbridge. 382 F2d 807.812 (2d Cir. 1967).
95. Estonia v. Central Missouri State College. 277 F. Sups. 649.
651 and 652 (W.D. Mo. 1967).
96. Knight v. State Board of Education. 200 F. Supp. 174. 178
.(M.D. Tenn. 1961).
97. General Order. 45 FRD 133,147 IW.D. Mo. 1968).
98. Sullivan v. Houston Independent School District, 307 F.
Supp. 1328;1346 (S.D. Tex. 190).
99. Esteban v. Central Missouri State College. 277 F. Supp. 649.
652 (W.D. Mo. 1967).

facts of the case and the nature of action, if any, to be
taken." 1°°

Legal Counsel. Although there is a definite split of
authority on the issue, a respectable number of courts have
now held that students should be given the opportunity to
be represented by counsel. l01 In one of the cases holding
that students should be permitted to have counsel, the
court limited the counsel's role to advising the students and
would not allow the counsel to question any witnesses
giving evidence against the students. 102 In another case.
the students were held to be entitled to retain counsel but
not to have counsel appointed for them, since the discipline
committee was represented by a senior law student who
was chosen to prosecute because of his familiarity with
legal proceedings. 1°3

In Wasson v. Trowbridge. the Second Circuit ruled
that "the requirement of counsel as an ingredient of
fairness is a function of all- the other aspects of the
hearing." I" The Merchant Marine cadet involved was not
entitled -to counsel because: among other reasons. the
authorities did not=proceed through_ counsel. However, in
rnakig this ruling, the court also took into account that the
hearing -was- "investigative." "non-criminal." and "not
adversarial," and the student was "mature and educated"
and in a position to develop the facts himself. "Taken as a

whole," the court said. "the other aspects of the hearing
were fair." "5 But other courts have ruled, without
qualification, that it is not necessary to have attorneys
either present or formally waived and that the refusal of a,

request for counsel does not amount to a denial of due
process. 106 At the same time, it may be wise for the
hearing board to be guided by counsel. Indicatively, one
judge was led to comment that "it is unfortunate" that the
hearing committee "did not have the assistance of legal
counsel to guide it." I"

It seems that there is now a good chance that a court
can be persuaded to allow students to be represented by
counsel. In addition to the authority of the favorable

100. Id. at 651.
101. Id. at 651.52; Zanders v. Louisiana State Board of Education.
281 F. Supp. 747.752 (W.D. La. 1968): Marzette v. McPhee. 294
F. Supp. 562. 567 (W.D. Ws. 1968): French v. Bashful, 303 F.
Supp. 1333, 1337 (E.D. La. 1993): Keene v. Rodgers, 316 F. Supp.
217, 221 ID. Me. 1970); Goldwyn v. Allen. 281 N.VS2d 899.905
(Sup. Ct. 1967); R.R. v. Board of Education of Shore Regional High
School District. 263 A2d 180. 187 (Super. Ct. Ch. N.J. 1970).
102. Esteban v. Central Missouri State College, 277 F. Supp. 649.
651.52 M.D. Mo. 1967).
103. French v. Bashful. 303 F. Supp. 1333. 1337 M.O. U. 1903).
104. 382 F2d in 812.
105. Id.
106. Due v. Florida A. & M. University. 233 F. Supp. 396.403
IN.D. Fla. 1963); Barker v. Hardvay. 283 F. Supp. 228 1S.D. W. Va.
1968); General Order. 45 FRD 133. 14611968). In Madera v. Board

of Education. 386 F.2d 778 12d Or. 1967). as noted earlier, the
Second Circuit held that ,t was not necessary to allow repre-
sentation by counsel at a "a. dance Conference," but it added that
"what due process nay require before a child is expelled from
public school... is not before us." 1386 F.2d at 7883
107. Scoggin v. Lincoln University. 291 F. Supp. 161. 173 M.D.
Mo. 1968).
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decisions which have directly passed on the question, a

good argument can also be based on the recent decision of
the Supreme Court in Goldberg v. Kelly. 108 In that case,
the Co int required a hearing prior to termination of welfare
payments and expressly ruled that the welfare recipient
"must be allowed to retain an attorney if he desires."
Counsel, the Court said, can "help delineate the issues,
present -the factual contentions in an orderly manner,
conduCt- cross-examination, and generally safeguard the
interesti_Of the recipient." The Court added that it did not
anticipate that this would "unduly prolong or otherwise
encumber the hearing." 109 I would argue that a high
school-education is an aspect-of personal welfare which' is
just asnvital to a young person as welfare payments are to a
qualified:recipient, and that the high school student should
therefore be accorded the same right to counsel. no

=Cross-Examination. Some courts have held that stu-
dents_should be permitted to cross-examine-_the witnesses
againit =them. 111 However, 'Dixon, -the leading_case,_ttates
that -"the- right _ter Cross-examine_ Witnettes" _iSinot "re-
quired,"-112 and there- is -further authoritY Atiai-corifron-
talon = otass-ex m nation Of-- Witnestit-- need not be

113provided for: Again, Goldberg v. Kelly _provides: strong
autheititijifor establishing the right Of cross- examination for
students: The Supreme Court held that Welfare recipients
"must" =be- given "an opportunity to confront and cross-
examine= the witnesses relied on" by the Welfare
Department, 114 explaining that:

in almost every setting where important deci-
tiOns turn on questions of fact, due procest
requires an opportunity to confront and cross-

examine adverse witnesses. us

Non,Public. The courts have stated that the hearing
need not-be public. 116 Moreover, one case suggests that a

closed= hearing will be approved, although in that case the
school officials granted the student's request for an open
hearing. "7

108. 397 U.S. 254 (1970):
109. Id at 270-71.
110. Compare the statement in the Dixon case that: "It requires
no argument to demonstrate that education is vital and, indeed,
basic to civilized society. Without sufficient education the plaintiffs
would not be able to earn an adequate livelihood, to enjoy life to
the fullest, or to fulfill as completely as possible the duties and
responsibilities of good citizens...." 294 F2d at 157; with the
statement in Goldberg v. Kelly that: "For qualified recipients,
welfare provides the means to obtain essential food, clothing,
housing, and medical care...." 397 U.S. at 264.
111. Esteban v. Central Missouri State College, 277 F. Supp. 649,
662 (W.D. Mo. 1967); Marzette v. McPhee. 294 F. Supp. 562, 567
(W.D. Vfs. 1968); Keene v. Rodgers, 316 F. Supp. 217, 221 ID. Me.
1970); Tibbs v. Board of Education, 276 A2d 166 (Super. Ct. APR
Div. N.J. 1971).
112. 294 F2d at 159.
113. General Order, 45 FRD 133, 146-47 (1968); Davis V. Ann
Arbor Public Schools, 313 F. Supp. 1217. 1227 (ED. kfich.1970).
114. 397 U.S. at 270.
115. Id at 289.
116. Zanders v. Louisiana State Board of Education, 281 F.SuPP.
747, 768 M.D. La. 1968), General Order, 45 FRO 133, 14647
(1968).
117. Buttny v. Smiley, 281 F. Supp. 280, 288 ID. Colo. 1968).
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Advice As to Rights. The hearing need not provide

for ''warnings about privileges, self-incrimination, appli-
cation of principles of former or double jeopardy, compul-
sory production of witnesses, or any of the remaining
features of federal criminal jurisprudence." 118 School
officials are not required "to advise a student involved in
disciplinary proceedings of his right to remain silent and to
be provided with counsel." 119

Report and Transcript. The trend of authority indi-
cates that a report of the hearing board's decision should be
made, and the student should be entitled to a transcript of
the hearing if he desires. Three courts have ruled that the
discipline committee should put their findings in a report
open to the student's inspection. 120 Another court has
held that the school official conducting the hearing should
"state in writing his finding as to whether or not the
student charged is guilty of the conduct charged and the
disposition to be made, if any, by way- of disciplinary
action." 121 Moreover, "either side may, at its own expense
make a- record of the events at the hearing." 122 And- in
Dixon, the Fifth Circuit said that "if the hearing is not
before the-Board lof Education] directly, the results and
findings of the hearing should be presented in a report open
to the student's inspection." 123 The opinion of Judge
Carswell in the Due case, that "there need be no steno-
graphic or mechanical recording of the proceedings" con-
flicts with the mainstream of authority. 124 This decision,
however, is conservative in other respects too.

Substantial Evidence. Sanctions may be imposed only
on the basis of "substantial evidence." 123 In addition, each
case should be decided "solely" on the evidence presented
at the hearing: 126

Punishthent. Punishment is a "matter of judgment
and discretion" as long as it is "within the recognized-
limits." There are only two questions to be asked with
respect to the punishment imposed: "Is the punishment
meted out within-acceptable limits, and, if it is, did the
authorities act arbitrarily or capriciously?" 127

118. General Order, 45 FRO 133, 14647 (1968).
119. Buttny v. Smiley, 281 F. Supp. 280, 287 (O. Colo. 1968).
120. French v. Bashful, 303 F. Supp. 1333, 1338.39 (E.D. La.
1969); Marzette v. McPhee, 294 F. Supp. 562, 567 IW.D. Wis.
1968); Woody v. Burns, 188 So.2d 56, 58 (Dist. Ct. App. Fla.
19661.

121. Esteban v. Central Missouri State College, 277 F. Supp. 649,
652 (WD. Mo. 1967).
122. Id at 652; Marzette v. McPhee, 294 F. Supp. 562, 567 (W.D.
Wis. 1968).
123. 294 F2d at 159.
124. Due v. Florida A. & M. University, 233 F. Supp. 396, 403
(N.D. Fla. 1963).
125. Jones v. State Board of Education, 279 F. Supp. 190, 200
(M.D. Tenn. 1968); Esteban v. Central Missouri State College, 290
F. Supp. 622, 631 M.D. Mo. 1968); Sullivan v. Houston Inde-
pendent School District, 307 F. Supp. 1328, 1346 (S.D. Tex. 1969);
General Order, 45 FRD 133, 147 (1968); Sill v. Pennsylvania State
University, 318 F. Supp. 608, 621 (M.D. Pa. 1970); Bistridc v.
University of South Carolina, 324 F. Supp. 942.950 ID. S.C. 1971).
126. Esteban v. Central Missouri State College, 277 F. Supp. 649,
652 M.D. Mo. 1967); Marzette v. McPhee, 294 F. Supp. 562, 567
(W.D. s68).
127. Buttny v. Smiley, 281 F. Supp. 280, 289 (D. Colo. 1968).



242
Group Treatment. The circumstances of a situation

may be such that individual notice and hearing may not be
required for each student. It may be that one responsible

-person may represent a whole group. In the Kelley case, the
interscholastic athletic program of entire high school was
suspended for one year. Hciwever, the court-made it clear
that it was not necessary to have an individual hearing for
each student since the school could be represented by its
principal. The court said that

This Court is of the opinion that under
the circumstances of this case individual notice
and a hearing for each student was not required
by due process of law. In cases of posiible
group misconduct on the_ part of students due
process is satisfied if the notice and °poor,
tunity-to defend are-afforded to a:responsible
person whosezposition requires him to repretent
and speak for the- entire- group. A -school
principal occupies such a position.
Wriitiei. Just -as notice may -be waived,by_a student's

=Conduct,- hit- conduCt7May r alio give-t6 a Wilier_ off his
light to a =hearing..Where a=_high:ithaoi_pupilsand his tither
==_were warned to contact the - superintendent- about- rein-
statement and they refused to do so, the court -held that
their refusal amounted to a waiver Of the right to a

=hearing. 129

Appeal. One court went so far as to recommend that
the school establish a procedure for appeal, saying that "we
recommend that each disciplinary procedure incorporate
Some-system of appeal." If there is an appeal, the court said
that thit may be a hearing de novo. 530

Concluding Comment

In the cases discussed above, the courts are saying to
the public school officials that their idea of the Consti-
tution has been too small. The Constitution extends more
due process protection- to public school students than
school officials apparently believed. On the other hand, the
decisions do not give high school students an unlimited
license to do whatever they please; they remain subject to
discipline if such is found merited at a fair hearing with
proper safeguards.

It is important to remember, however, that the way
the school treats an individual student has a significant
impact on the whole student body. If fairness rather than
arbitrariness pervades the handling of one student or one
situation, other students will have good reason to be more
satisfied with their "system." In the broader context,
therefore, it seems that the courts have enunciated stan-
dards of fairness which, if widely followed in practice,
should tend to diminish students' general feeling of
dissatisfaction and discontent with the "system"an
attitude which concerns us all deeply.

128. 293 F. Supp. at 493.
129. Grayson v. Malone, 311 F. Supp. 987 (D. Mass. 19701.
130. Zanders v. Louisiana State Board of Education, 281 F. Supp.
747,761 and 768 M.D. La. 1968).
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per page:to-cover duplicating costs plus a postage and- handling
charge of -75 -cents for the first_30 pages and an additional 25 cents
for each additional 30 pages or-fraction thereof. All requests should
be addreimed- to the National Cale_ ringhouse for Legal _Services,
North/ahem University School of Law, Abbott Hall, 710 North
Like Share Drive, Chicago, lNinois 60611.

BANKRUPTCY

RetiMment Trust Payments Not Asset of Bankrupt's Estate

6445.= In= re. Byrd, No:_3' 6693 -.(1 Um., Aug. 23, 1971).
(Here reported:-6445A Oider -(6 pp1.)-

A trustee-in bankruptty -filed -a -petition requeiting
the-Were:court:to deter-Mine-the respective righti of the
trustee, the-bankrupt and the administrator of a retirement
trust sponsored by bankrupt's employer. During his em-
ployment, bankrupt had paid 5% of his salary, and his
employer had paid twice that amount into a trust fund.
Under the provisions of the retirement trust contract,
bankrupt's interest in the trust were unassigriable and
immune from creditor action.

The court held that the provisions of the trust are
fully effective under the Bankruptcy Act §70a (5), and
that bankrupt's interest cannot be treated as an asset of his
estate. Section 70a (5) provides that a trustee of a
bankrupt's estate is vested by operation of law with the
title to property which the bankrupt could have transferred
by any means prior to the filing of the bankruptcy petition.
Since bankrupt's interest is not transferable under the terms
of the contract, such interest does not fall within §70a (5)
and does not pass to the trustee.

The ,trustee contended that the private contractual
terms providing that the interest is not subject to the claims
of creditors cannot operate to create an exemption when
none has been granted by state or federal law: However, the
court concluded that the fact that the source of the
protection for the bankrupt's interest is a private contract
and not public legislation is not controlling because the
public policy goals served by permitting exemption of an
interest in a retirement trust are present in either case.

Payment of Filing Fee No Longer Precondition to
Discharge

6537. In re Kras, No. 718972 (E.D. N.Y., Sept. 13, 1971).
Petitioner represented by Morton Dicker and Kalman
Finkel, The Legal Aid Society, 267 W. 17th St., New York,
N.Y. 10011, (212) 691-8320. Of counsel, John E
The Legal Aid Society, 267 W, 17th St., New York, N.Y.
`40011. (Here reported: 6537A Petitioner's Memorandum
(24 pp.); 6537B Decision (21 pp.).)
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Codes For High School Students
By Patricia M. Lines

Growing student activism in high schools seems to
be inspiring the wholesale manufacture of new
rules, regulations, student codes, and statements of
"rights and responsibilities." Many such codes
have been created by school administrators and
teachers seeking to control the school
environment. These codes typically_ presctibe
acceptable standaidt for conduct, appearance -and
speech:=Some--haver been challenged,iiitheicouits
and found but -many: remain On _ the_bookt.
In contrast, --students;_ syMpathetit_leaChersi-and
adniiiiittrators, and-lawyers groups-have also -been
developing codes: Generally, thete: codes
acknowledge the existence of -students' rights,
define and list offenses, outline a fair_ ptocedutt to
follow if a student is accused Of some such
offense, and state specific punishments for specific
offenses.

Whatever its origin, the proliferation of
codes raises several questions: Why should anyone
want a code at all? Where do school officials get
the authority to promulgate codes? What limits are
there on this authority? If thete must be a code,
what should it say? This article aims to provide
some answers to these questions. There is a brief
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discussion of the case law relating to codes, but no
attempt will be made here to provide an exhaus-
tive analysis of students' rights. There is also an
outline of a code _which would recognize both the
constitutional rights of students and the school
administration's duty to maintain a school atmos-
phere which -is- conducive to learning. Finally,
there is a discussion of how- students should
Proceed-if they wish-tO implement suet' a code in
their school or _district:

Why Have a COde?
I. To clarify-1k JAW

At firtt blush, the code seems unnecessary.
Teachers ought to be able to perform their
function as teachers adequately by relying on
already existing laws prohibiting criminal activity.
Serious classroom disruptions threats of vio-
lence, violence, carrying drugs or weapons
would merit a telephone call to parents or police.
Conversely, students possess constitutional rights
whether; or not they are recited in some official
Board of Education document. A code is not
needed, then, unless it requires or guarantees
something which is not clearly already required or
guaranteed.
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Unfortunately, however, the existing law
governing students' rights and obligations is not
very clear or precise. Despite -the Supreme Court
decision in Tinker, upholding the right of students
to express their views by wearing black arm
bands,' lower courts have subsequently undercut
Tinker.2 Despite countless cases upholding the
right of students to determine their own chest' and
grooming styles,3 just as many courts still permit
school districts to regulate these private matters .4
Similar judicial conflicts exist over the validity of
corporal ptinithment.8 A code can, therefore, elim-
inate the gray-areas in the law for both teachers
and students.

2. To create new rights
SeedndlY, Code: could= create- students'

=rights WhiCh have never= been established -by any
Conn. "This- might- include the- right to have a
student g6vernment8 and to participate in deci-
skins affecting student extracurricular activities,
Curriculum, and student disciplinary procedures. It
;thight make available grieVance procedures to
students who with -to bring charges against a
teacher or principal. Or the code might provide for
a student ombudsman.' Any number of processes
could be created which would give studentS a voice

-in decision-making and which provide an oppor-
tunity to learn first-hand how to function in a
democratic framework.

3. To detail offenses
Just as a code can guarantee rights to

Students which are not necessarily guaranteed
under the Constitution, it may also regulate
behavior which is not necessarily culpable under
existing criminal or civil laws. In some cases the
need for the regulation hardly seems to justify the
restriction on the student's liberty. For example,
many recent cases betray the schoolman's pen-
chant for restricting beards, long hair (even, in at
least one case, bangs on females), criticism of
teachers and their ways, and political expression.
To be fair, however, school officials do have
legitimate reasons for regulating some noncriminal
conduct. A good teacher does not allow major and
continued disruptions in his or her classroom, and
he or she will protect students from their fellow
students. Hazing, water fights, firecrackers, and
the like are the traditional foibles of mischievous
students. Respected and effective teachers mete
out fair punishment in these cases. The key to
reasonable rules of this type is their relnance to

the essential functions of the school .8 Of course,
as discussed below, there are constitutional and
other legal restrictions on what any school official
may do. It would be illegal to impose severe
punishment (suspension, expulsion, corporal
punishment) except for the most severe offenses
and then only after procedural due process has
been scrupulously observed.

4. To replace the "unwritten code"
A code which does no more than describe

which activities will get students into what kinds
of trouble may not seem advantageous to students,
but it is better than- an= ambiguous "unwritten
code." A published code at least gives a Student
fair wain*, and is easier to Challenge in the
courts: Thus; even such= a code can; help = prevent
teachers and principals from imposing arbitrary
and ad hoc rules. This protection could be
specifically included in the code. For example, the
1965 Discipline Code of the University of Oregon
provides that "no sanction or other disciplinary
action shall be imposed on a student ... except in
accordance with this code.' Although the
unwritten code probably should be challenged in
court as "void for 'vagueness," the uncertainty
facing' the student before hand makes this a
somewhat more hazardous course. Although it
seems grossly unfair to the student, some courts
have upheld disciplinary procedures, even physical
punishment, executed by a teacher in the absence
of any specific rule."'

S. To spell out procedural due process
The law detailing procedural due process is

fuzzy indeed. Sometimes one or two unfair ele-
ments in a whole process will be tolerated by the
court, but the implication is that additional unfair
actions would taint the entire proceeding. An
unwritten disciplinary procedure may be difficult
to challenge, because its full scope may not be
revealed in any single case. Without a code, school
officials and students must submit to the awkward
and tedious trial-and-error methods of testing and
retesting in order to establish what is fair and what
is not. Worse, time and cost might well discourage
students from asserting their rights, especially
where the punishment is not thought severe, or the
right, not important. Although it seems most
sensible and necessary to reduce disciplinary
procedures to writing, this is not always done, and
such omission has not yet been declared unconsti-
tutional by the federal courts."
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6. To guide teachers and students in democratic
processes

A good code can he instructional. Teachers
and students are not expected to know the fine
points of constitutional law. A good code can
guide teachers in deciding what they should and
should not do when faced with a disciplinary
problem. Converge ly, the same document; if 'read-
ily available to the student; tells him what his
rights are and what procedures he should follow to
assert them. Codes whiCh are intended to be
instructional should be simple in style and organi-
zation, should acknowledge existing laws- and
constitutional requitemehts, and should be widely
distributed. The "Statement. of `Students-=Rights
and ReSpOngibilities" issued _by= the Seattle School

Board fitsithese -criteria, It -is -a single -sheet of
tiapet, MakeS brief references both to existing
constitutional rights Of students and to criminal
=laws, and outlines procedural due protets require-
ments. The code of the University of Oregon,
although somewhat longer, is also clear, well
organized, and widely distributed.I2

More than this, however, a gpod code can
teach students the fundamental principles of
democracy by involving them in the rule-making
and decision-making processes. Order in the class-
room is less easily attained when only school
authorities want it. It -is a natural achievement
where students have the authority to regulate
themselves. Such thoughts lead to codes which
allow students to participate in rule-making, and
to participate in adjudicating cases brought under
these rules. This philosophy is incorporated in the
code promulgated by the Board, of Education of
New York City; which provides that "The student
government shall be involved in ... establishing
disciplinary policies."13 It is also reflected in
Philadelphia's code, which gives students "the
right to participate in the establishment of regula-
tions regarding discipline ... "14 Some universities,
such as Oregon, have established courts (a majority
of the members of which are students) which hear
all disciplinary cases, subject to appeal to a court
composed of half students and half faculty
members.'s The concept of including students in
the actual disciplinary process has been adapted to
high schools in the model codes prepared by the
Juvenile Law Center" and the Youth Council of
San Francisco.!'

26/INEQUALITY IN EDUCATION

Where do School Officials Get the Authority
to Promulgate a Code?

Public school officialsI8 receive their author-
ity to regulate student conduct either from the
legislature or from- parents.° The legislature
expressly delegates authority through general or
specific statutory grants. Parents, on the other
hand, presumably place school. officials in loco
parentis when they send the child to school
public or private. The doctrine has become increas-
ingly irrelevant since the advent of compulsory
education laws, for children may be in school
against the wishes of parents." Thus, to be valid,
school codes must be within the scope of dele-
gated= legislative authority and, as discussed in the
next section, must not infringe on the constitu-
tional rights of students, parents or teachers.

Until the 1930's, the judiciary took a narrow
view of the scope of any government's authority.
This meant that the courts would strictly construe
a school district's statutory authority." Thus,
restrictions on students' social activities have been
deemed ultra vires22 beyond the power of the
school board unless the restriction was confined
to that which would be necessary to assure
performance of studies." Other acts deemed to be
ultra vires in similar decisions included requiring a
child to perform chores," and requiring school
patrols." Excessive punishment could also be
deemed ultra vires, even if the school rule was
itself valid. For example, in a state where the law
required a flag salute in school, the court refused
to permit school authorities to expel children for
failure to comply, because the law provided no
specific punishment.26 This court found it
unnecessary to consider the constitutional
questions. As another example. a state court has
held that school officials have no authority to
withhold the diplomas of students who refuse to
wear caps and gowns in a graduation ceremony,
although they may exclude them from the
ceremony."

This doctrine should not be confused with
constitutional limitations on school authorities. A
school rule might be permissible under the Consti-
tution, but it can still be invalid if the state
legislature has, not delegated power to school
officials to pass the rule. For example, legislatures
might prohibit membership in fraternal organi-
zations by statute," or expressly delegate this
authority29 but school boards, in the absence of an
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express law, may not.3°

The ultra vires principal is not often cited
today,31 but it remains a sound doctrine. Although
Courts today are more willing to imply specific
authority from general statutes, ultra vires may be
a useful ground for objecting to certain school
rulet. For example, although not necessarily
Unconstitutional, it would be 'beyond the
authority of the school board to attempt to
regulate conduct of students in places and at times
Which are totally unrelated to school activities.
Legislatures do not normally give school officials
the- authority whiCh they might give to
palities to police unlawful acts taking place outside
of` school. As stated hi dicta in _a -_1967 cilia in
IOWA:

. it is not within=their powerto govern or
control the individual condikt Of stud_ents
wholly outside the school room or play
grounds. However; the conduct Of pupils
which directly relateS to and affects manage-
ment of the school and its effidiency is a
matter within the sphere of regulation, by
school authorities.32
In effect, the ultra vires doctrine gives

students -a right to be free of school disciplinein
all off-campus activities. If school officials are
uptet by something a student has done when
beyond their official reach, they should handle the
Matter just as they would if an adult had
committed the act. That is, they should complain
to the police or sue the student for tort, libel,
tresspass, or whatever is appropriate.

Constitutional Limitations
Even if the legislature grants school officials

a clear mandate to regulate specific conduct, a
regulation may be unconstitutional. Both legis-
lature and school officials must always act within
the bounds of both federal and state constitutions.
Therefore, for the benefit of future code writers or
revisers, examples of relevant judicial decisions
which are favorable to students are summarily
reviewed here.33 Readers in need of extensive legal
analysis are referred to the bibliography contained
in the Students Codes Packet.

1. The scope of students' rights
The Supreme Court in Tinker declared that

"students in school as well as out of school are
`persons' under our Constitution."34 In other
words, students are people and are entitled to the
full range of constitutional rights granted to any

person. The student, like anyone else, does not
have unfettered freedom to do as he pleases,
however. For example, just as it is relevant to note
that a man shouting "Fire!" is in a crowded
theater,3s so is it relevant to note that a person
may be in a schoolhouse. The fact that the
individual is a student in school does not mean he
is a second-clats citizen. It is relevant only if it
helps establish a clear justification for a restrictive
rule.36 Under the test applied by the courts, before
school authorities may in any way limit the rights
of students, they= must show that the limitation is
"compelling and necessary" to - prevent material
ditruption in the class, Or to prevent the invasion
of theirights Of others 37 In eases involVing both
students' rights and diicipline; the courts
Must :Wake the competing_ concerns- for -the
individual freedom of the student andiregulation
of the "school environment. For example, in some
of the cases discussed below, the courts were more
attentive if the case involved student expression of
a point Of view on a "serious" issue, such as the
war in Vietnam or school operationt. In these
cases, school officials were asked to tolerate minor
disruptions resulting from such activities. The
courts were less inclined to help students who
were seeking protection for expression inareas the
court considered vulgar or trivial (e.g., profanity).
Finally, courts seem most ambivalent where two
important rights must be balanced against one
another. For example, a few years ago New York
City studentt published anti-religious views in a
state-supported student newspaper. A group of
offended religionists brought suit. The court
deciding the case gave religion priority over
speech, and said that state facilities could not be
used to propagate any religious or antireligious
point of view.

2. Freedom of speech and press
With freedom of expression, students, or any

other citizens, have the weapon needed to win
other rights. Without it, criticism of repressive
tactics can be stilled. Few indeed are the situations
where the need for regulation would outweigh the
need for free and unhampered exercise of the
right. The Supreme Court reaffirmed the particular
importance of free expression for students most
recently in Tinker, when it upheld the right of
students to wear black armbands as a symbol of
their disagreement with the Vietnam war. Other
recent decisions have recognized the right of
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students to publish their views, even when they are
critical of the school administration.38 As in the
adult world, freedom of speech extends to free-
dom from regulation of the content of the
speech,3° freedom from prior censorship or
restraint on speech," and freedom to distribute
literature, subject only to reasonable-tinie-and-
place regulations.'" It protects students in a wide
range of activities from public:Ilion of under-
ground newspapers" to the simple wearing of
buttons" or armbands." It includes _the -right to
hear -outSide§peakers" andlead printed matter"
and-the right to obtain_ space in official school
_neWipapeii_ to liublish -the it _vieWs,_ nO:Matter_ hit*

unpopular_ they Might-be."
Mott:Coutti would =also tecogniie_that_sehool

officials--have A--valicrintetett maintaining -order
in the classrooin- during -class hours, _and- in
regtilating the traffic flow in sehool hallways.
Thus, activity which causes a subitantial disrup-
tion to the normal conduCt of the school may be
proscribed. Minot irritations are not sufficiently
disturbing to warrant major punishtrients, how-
ever. A Houston case provides an *ample: An
underground newspaper appeared at _a -Houston
high school, littering the lavatories and inspiring
teachers to confiscate it during class. The court
ruled that this commotion was not a substantial
disruption and school officials could not expel the
student publishers 46

Punishment for something a student has
said, written, published, or distribUted violates not
only the Constitution, but the educational process
itself. Where students, teachers, and other citizens
are encouraged to express their views on any
subject, the free flow of ideas should stimulate
learning in a way that cannot be achieved in a less
open atmosphere. Moreover, students are not
likely to emerge into the adult world and contrib-
ute fully to the workings of government if they
have been taught only to patrot their teachers.
Therefore, teachers and administrators who are
genuinely interested in the education of their
students will encourage them to express their
views in every available medium.

3. Freedom of assembly and association.
The courts have been less clear in defining

the rights of students to engage in demonstrations
free of reprimand, or to gain the blessings of
school officials for student organizations. Where
free speech is not directly in jeopardy, the courts
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seem more willing to allow restrictive school
measures. Of course, participation in a peaceful
demonstration is very much akin to the exercise of
free speech, and is entitled to much the same
protection as free speech." However, where the
demonstration is disorderly, or clearly could
,become ditorderly, the courts will undoubtedly
uphold school disciplinary measures against
demonstrating students s°

The right of students to associate together is
indisputable," of course. However, in a 1915
decision _[Waugh v. Board of Trustees), the
Supreme Cotirt:held -that_ a university could refuse
admiisionlo -anyOne-who-would-not sign a pledge
rep_udiating membership in a fratetnity.s2
Althotigh-tiotnoveribled,:this case has:been distin-
giushecFredently in- the loWer federal courts in a
variety of -Situations. In departing froth Waugh.
couits-fitst of-all -have recruited equal treatment of
student groups, if any are recognized at all. School
officials may not selectively refuse official 'status
only to these grOupS which haVe sponsored unpop
ulat causes. For example, in deciding against
sOuthetn school officials who refused recognition
to a local chapter of ACLU, a federal court noted
that the school recognized other political groups
(Young Republicans and Young Democrats).
Second, as pointed out in another case, political
organisations are entitled to greater protection
under the first amendment than are social organi-
zations, and Waugh is not entirely relevant. This
latter court overruled officials- who had denied
recognition to an independently organized
Students for a Democratic Society. The court
ordered a hearing on the matter, noting that if
substantial evidence was produced to show that
the club- had "violent activism" as a purpose, the
university could exclude it. The court said:

No student group is entitled, per se, to
official college recognition. Rather, once a
college allows student groups to organize
and grants these groups recognition, with the
attendant advantages, constitutional safe-
guards must operate in favor of all groups
which apply. This requires adequate
standards for recognition and the fair appli-
cation of these standards.s4

Although these are cases involving colleges,
the principles apply to high schools as well. If
students are sufficiently mature to desire to
organize a group, school officials should be
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sufficiently mature to state a rational and fair basis
for identifying those groups which will be
"tecognited" by the school.

4. Freedom from vague, uncertain or overly broad
regulations

Worse than a -restrictive regulation, a vague
regulation of uncertain scope might effectively
block the free exchange of ideas which should
flourish in any school. These ambiguous and
uncertain rules are invalid. Thus, a university rule
prohibiting "misconduct" has been held void for
vagueness.55 In another case,:a court held "unduly
-Vague, -uncertain and ambiguous'_' _a dress= -code
-Which :provided that "students are to- be neatly
dieised and groomed, maintaining standards of
modesty and good- taste_-conduciVe to an:educa7
norm! atmosphere. It is expected that -clothing and
grooming not be of an extreme- style and
zfaShion."56 In the Houston case, the only written
rule whiCh school officials could invoke against
students for distributing their underground newt-
Paper was as follows: "The school principal may
make such rules and regulations that may be
necessary in the administration of the school and
in promoting its best interests. He may enforce
obedience to any reasonable and lawful
command."57 The regulation was ruled "void for
vagueness. "58 The court held that students- are
entitled to "a rule which is drawn so as to
reasonably inform the student what spedific con-
duct is prescribed."59

Often this infirmity of vagueness or over-
breadth appears at the statutory level. The laws Of
many States' allow suspension or expulgion from
School for "misconduct," or where student
conduct is not "in the best interests of the
School." Where state laws are this vague, school
officials ought to pro 'ate more narrow and
specific rules defining :isconduct" and "best
interests."60 If they do not, both regulation and
laW should be challenged." The most insidious
Situation of all occurs where there are no regula-
tions at all, but school officials nonetheless punish
students willy-nilly. Few censorship laws could be
More chilling in their effect on free speech than an
"unwritten code" proscribing any expression or
activity which meets the arbitrary disapproval of
an omnipotent school official. Students and
lawyers should examine existing school codes, and

I where needed, obtain revisions so that they pro-
scribe only specific, serious offenses or the

alternative, the codes can be challenged in the
courts.

5. A right to privacy in personal affairs
Inside and outside the school setting, the

scope of an individual's right to privacy remains
mostly undefined. The most frequent instances
within school concern hair .and grooming regula-
tions. Many courts have found that the spirit of
the first, ninth, and fourteenth amendments, when
read together (that is, their penumbra), provides a
basis for recognizing the right of the individual
student to determine his own appearance; hair and
grooming restrictions invade a sphere which is of a
peculiarly personal and private nature, these courts
say.62 Just as many courts have said they do not."
The Supreme Court has refused to hear these
cases, despite the eloquent objection of Justice
Douglas, who found it shocking that school
officials would attempt to control so personal a
matter." The student's right to keep his own
personal space inviolate is likewise unclear. On one
hand, a state court has ruled that a child has a
cause of action for trespass against a teacher who
searched his person on mere suspicion, or if the
search was for the benefit of someone else (e.g.,
another child- who alleged that a theft had taken
place)." Likewise, the right to privacy has been
extended to a student's living quarters so that the
unwarranted search of a dormitory room would
require the exclusion of illegally seized evidence in
a criminal case." At least one court has stated,
"[U] niversity students are adults. The dorm is a
home and it must be inviolate against unlawful
search and seizure."67 On the other hand, however,
courts have been reluctant to extend this protec-
tion to the lockers of high school student's, on the
grounds that the lockers belong to the school, not
the student.68 Until decisions like these are
reversed in the higher courts, students would be
wise to treat their lockers as public rather than
private places.

Intrusions into more personal matters (e.g.,
sexual behavior, family relations, pregnancy) most
certainly seem invalid as an infringement of the
right to privacy.69 However, in view of the
uncertainty of the case law in this area, a student
facing punishment for his private, outside-of-
school life should not rely solely on his right to
privacy. Many such intrusions also violate the rule
against unlawful regulations and the equal protec-
tion clause of the fourteenth amendment. Most

29



cases upholding the rights of students who have
children or who are married or pregnant or both
have been decided on one of these two latter
grounds."

6. A right to procedural due process
The courts have uniformly held that the

rudiments of due process are required before
severe disciplinary action can be- taken against a
student. Generally, due process includes at least
the right to advance notice of charges, and an
opportunity to present a defense. A statement of
minimum requirements was included in Esteban v.
Central Missouri State Cage." According to the
court in Estebandue_process requites adherance
to the following Mei:

(1) a written- statement of the charges
should = be furnished_priorto the date of a hearing;
(2) =-a hearing should- be conducted hefoii Ahe
individual ultimately. responsible- for student
conduct; (3) students should- be permitted to
inspect in advance any affidavits or exhibits which
School officials intend 6) use at a hearing;
(4)- students should be afforded the right- -to
present a defense to Charges against them and to
present affidavits, exhthitt, and witnesses if -they
so desire; (5) students should be permitted to heir
the evidence pretented againstithem, and students
should be allowed to question any witness who
gives evidence against them; (6) the hearing
officer should deterinine the facts of each case
solely on the evidence presented at the hearing and
should state in writing his finding as to whether Or
not the student charged is guilty of the conduct
charged; (7) either side may, it its own expense,
make a record of the events at the heating. The list
in Esteban has been widely accepted by the courts.
Unfortunately, some proceduraLsafeguards which
are available as a matter .of course in a criminal or
quasi-criminal proceeding were not mentioned. As
a result, the courts seem to be splitting hairs in
deciding such items as right to counsel in student
disciplinary proceedings. The court in Esteban
conceded that counsel should be present, but he
was not to question witnesses, a task which was
left to the student. In another case, where school
officials had obtained a senior law student to
"prosecute" other students, the court ruled that
the accused students had a right to have counsel
actively represent them." Some courts have
denied a right to counsel on grounds that proceed-
ings were "investigatory" or "preliminary.""
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Others have found the outcome of very similar
proceedings to be clearly punitive, however, and
have upheld a student's right to counsel." The
Supreme Court in In re Gault ruled that a youth in
juvenile court has a right to counsel, regardless of
the noncriminal nature of the proceedings:" Given
the very serious consequences of expulsion from
school, legal scholars believe that Gault should
logically be extended to school disciplinary
proceedings where expulsion or long-term sus-
pension may be an outcome."

The privilege against self-incrimination has
fared- no better, There seems to have been only
one - -case in which- a- (loud recognized the likeli-
hood that- school- Official: _might intimidate
Stiidenti while investigating- a situation," A
student's confession which is obtainedby an
-insiitenvandioVeibeiringfiehool,offieial-Cannot be
trUittillblbe accurate: Even &the priVilege against
self-incriminitiOn -it not legally applicable in
Student disciplinary- proceedingt, Officers hearing
student disciplinary cases-ShoUld give little weight
to- those -confesSions obtained from students
before they have-had-an opportunity to consult
with alawyer or some other person. Nor should
much weight-be given to the argument that such
techniquei are- not illegitimate-because the _aim is
not punishmerit,-but-the gathering of information
necessary to help the child.

Finally, almost no- attention has been given
to the situation where the same school Officials act
as victim, accuser, prosecutor, judge, jury, and
jailer." Even if due process were limited to
criminal cases, the chances for bias and error in
such proceedings should be examined. It may be a
mistake to distinguish rules of due process simply
because they were formulated in criminal cases.
Where the -rules were developed in an effort to
maintain objectivity and aid in the search for the
facts of a case, they must offer sound guidelines
for student disciplinary proceedings as well.

Drafting a Code
When the time finally comes to sit down and

draft a code, what should be done? First, it seems
eminently sensible for school officials to encour-
age the students themselves to draft the code.
They should have an opportunity to consult with
teachers and lawyers, of course, and they should
examine examples of codes from other juris-
dictions. Student involvement at this initial,
creative stage will foster a better understanding
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among students for the disciplinary process, and
indeed, for the machinery.of governMent. Since
internally motivated discipline is likely to be the
most durable and long-lasting, the student-drafted
code is likely to be more effective than even the
Most elegantly-worded code imposed on students
by school officials. The final result would- not
simply be a- code; it would- be an educational
experience for students; it would give students
stake in the successful enforcement Of the code;
and it could prothote good relationships between
students and school officials; who are rioJonger
viewed as arbitrary authoritarians.

Once the student drafters are assembled, the
next logical step would: be =a survey of the law
relating to students rights, with= emphasis-onithe
local jurisdiction. Lawyert could=be most helpful
if this stage. They can instruct the Students on
such items as the statutory groUnds for expulSions
Or long-term suspensions and the nature of local
judicial decisions. Depending on the state of the
laW locally, it may or may hot be necessary to
spell out certain rights. For example, in New York,
the Courts and the State ComMissioner of
Education have ruled againtt restrictive grooming
codes, and knowledge of these decisions is wide-
spread. Therefore, a general reference to constitu-
tional rights is all that is necessary; a specific
reference to hair length is unnecessary, On the
other hand, if there is a widespread violation of
specific rights, the code would help instruct
teachers and administrators if it contained specific
references to the invalid practice. In this Situation,
legal advisers to the students might supply annota-
tions to be included in the code:

After this initial work has been done,
students and their advisers can begin their drafting.
Generally, the code should be simple and brief. If
it is to serve well as an instructive device for
students and school officials, it must be widely
distributed; a single-sheet leaflet is an ideal size.

The code should contain three basic
sections (I) students' rights, (2) rules of
conduct and sanctions for violations, and
(3) hearing procedures.

The rights section would best begin with a
very general statement about the applicability Of
state and federal constitutions. It seems advisable
not to itemize these rights to avoid narrow
interpretations which are limited to the official
list. It might be helpful to refer to Tinker and
similar cases: if desired, specific rights could be set

forth as examples, or the code might provide that
constitutional rights "include but are not limited
to" those listed in the code. The code could also
guarantee students' rights which they do not
otherwise have. It could provide for an elected,
representative government, and briefly describe
The power and authority of this body. The student
government might be given a voice in curriculum,
extra-curricular programs, teacher evaluation, and
disciplinary proceedings. Finally, reasonable-time-
and-place regulations for the exercise of free
Speech rights without prior restraint-- use of the
school paper, bulletin boards,loud speakers, the
school's- p.a. syttem, hallways etc. should be
indluded.

Sedond, the code should- specify which
misdeeds will get student's -into what kind of
trouble. Severe punishment (expulsion or long-
term suspension) should always be limited to
statutory grounds; these may be more narrow than
state law, but may not be broader. Many educators
feel- that expulsion should never be used and
long-term suspensions should be limited to a few
specific occasions where the student's misconduct
involved serious injury to persons or property and
took place on school grounds or at a school-
sponsored activity. The code might provide for
short-term suspensions for specific disorderly acts
which have created a "substantial disruption" at
the school. Finally, it might allow teacher
suspensions of not more than-one -class hour for
substantial disruptions in a single class. Even if the
code is drafted by students, it must remain within
the confines of the constitution of course. Vague
statements should be avoided. Punitive action for
speaking, writing or distributing literature is
invalid. Therefore, the rules of conduct should
forbid specific acts and no more.

Third, the code should state simply the
required elements in a disciplinary hearing. The
elements of due process discussed above should be
present in any healing where the student may be
expelled or suspended for any length of time.
Right to counsel should be recognized. The
hearing board should be an impartial body which
has not had prior contact with the matter before
them. Preferably, the hearing board would include
student representatives who were chosen in some
fair and impartial manner.

In most situations, students will find some

help in this task from at least a part of the adult
world. In Seattle, the legal counsel to the school
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board requested students in the city's high schools
to prepare the first draft of a code which the
board finally adopted. Students and volunteer
lawyers worked on the final version together and
the city-wide student' government retains the
responsibility for recommending revisions in the
code in the future. In Philadelphia, school officials
encouraged students to participate in drafting a
code in the aftermath of disorders at onelff the
city's schools. In New York City, a city-wide

-student organization drafted a code and success-
fully obtained approyal from the board. In Boston,
sporadic disorders in the schools-led to student
demands for a statement of rights in the school
-environment, At the -suggestion of the school
committee chairman, a task force is going through
initial procedures Of preparing such-a statement.

When a good-draft is= ready, the Code,niutt
be taken_ to-the schOol board -for approval. lithe
drifters have done-their_ Work they_will have
consulted frequently with the board's counsel and
with as many board members as possible.

Sympathetic teachers and administrators will also
'have been involved in the development of- the
code. If this preliminary politicking has been done,
the chances for acceptance on the part of the
board are much greater.

If early attempts to enlist the aid of school
officials has failed, or if past experience indicates
that seeking their cooperation would be futile,
students seeking adoption of a code face a difficult
path. They should consult with the lawyers
advising them and enter into negotiations with the
board. While the board has the power to approve
or disapprove the code, the students have the
power to bring suit, to appeal to the general
public, or to seek support from specific organiza-
tions in the community. If the board i: elected,
the students could move into the political .'rena
and work against the candidacy of the mote
recalcitrant board members. Whether members are
elected or not, students ca_ n certainly unnerve
them with -their potential to organize a major
effort to publicize their grievances. Board
members-who realize_that students can take any or
all of-these actions Will probably find themselves
ready to negotiate with the students long before
the _students find it necessary to appeal to the
public or the colitis.

Copies of codes which are cited here and other examples
of student codes are included in a codes packet, available
on request by writing to the Center for Law and
Education, Harvard University, 38 Kirkland Street,
Cambridge, Massachusetts.

FOOTNOTES

1. Tinker v. Des Moines Independent Community
School District, 393 U.S. 503 (1966).

2. In Butts v. Dollar Indep. School Dist., 306 F. Supp.
488 (N.D. Tex. 1969) the court distinguished Tinker
on grounds that evidence of potential -diuuption
justified the ban. In Williams v. Eaton, 310 F. Supp.
1342 (D. Wyo., 1970), the court did not even cite
Tinker, supra note 1, let alone attempt to distinguish
it. The court never reached the merits, but based its
decision on lack of jurisdiction due to 1) conflict
with the eleventh amendment, and 2) an insubstan-
tial and speculative claim for damages. In so holding,
the court ruled that it would violate freedom of
religion provisions in the state and federal constitu-
tion to allow plaintiffs to protest in this way at a
football game. The court cited only cases involving
religion and not speech. The Williams case has been
appealed, and a decision is expected soon.

3. E.g., Kahl v. Breen. 296 F. Supp. 702 (W.D.
affd, 419 F.2d 1035 (7th Cir. 1969), cert. denied,
398 U.S. 937 (1970); Richards v. Thurston, 304
F. Supp. 449 (D. Mass. 1969) (male hair length),
affd, 424 F.2d 1281 (1st Cir. 1970); Watson v.
Thompson,_.-F. Supp.(E.D. Tex. 1971) (39 LW
2394); Crossen v. Fatsi, 309 F. Supp. 114 (D. Conn.
1970) (beard and mustache); Dunham v. Pulsifer. 312
F. Supp 411 (D. Vt. 1970) (barring lonthaired male
student from athletic activities not permissible);
Rekhenberg v. Nelson, 310 F. Supp. 248 (D. Neb.
1970) (hair or beard growth); Sims v. Colfax
Community School District, 307 F. Supp. 485 (S.D.
Iowa 1970) (hair length of female student); Olff v.
East Side Union High School District, 305 F. Supp.
557 (N.D. Calif. 1969) (male hair length, court relied
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on free speech rights); Walley V. Rossi. 305 F. Supp.
706 (D. Minn. 1969) (male hair length); Miller v.
Gillis. 315 F. Supp. 94 (N.D. 111. 1969) (same);
Hopkins v. Ayres,. F. Supp., No. WC 6974-S
(N.D. Miss. Oct. 25, 1969) (same); Zachry v. Brown,
299 F. Supp. 1360 (N.D. Ala. 1967) (same, equal
protection grounds).

4. E.g, Ferrell v. Dallas Indep. School Dist., 261
F. Supp. 545 (N.D. Tex. 1967), affd, 392 F.2d 697
(5th Cir. 1968) (2.1), cert. denied, 393 U.S. 856
(1968) (Douglas, Dissenting); Griffin v. Tatum, 425
F.2d 201 (5th Cu. 1970) (Court upheld lower court's
finding that hair rule was unconstitutional as applied
to plaintiff (boy with blocked hair) but overruled
part of lower court decision invalidating entire
regulation, leaving longer hair unprotected); Davis v.
Fitment 408 F.2d 1084 (5th Cir. 1969) (per
curiam); Jackson v. Dossier, 424 F.2d 213 (6th Cu.
1970), cert. denied,---U.S.(1971); Stevenson v.
Wheeler County Board of Education, 306 F. Supp.
97 (S.D. Ga. 1969), affd, 426 F.2d 1154 (5th Cir.
1970); Lindsey v. Guillegeau, F. Supp. (N.D.
Ga. 1970); Bishop v. Cady). 316 F. Supp. 445 (E.D.
Mo. 1970); Carter v. Hodges, 317 F. Supp. 89 (W.D.
Ark. 1970); Fare!! v. Smith, 310 F. Supp. 732 (D.
Me. 1970); Brownlee v. Bradley County, 311
F. Supp. 1360 (E.D. Tenn. 1970) (no evidence to
show the hair style in question conveyed an opinion);
Schwartz v. Galveston Independent School District,
309 F. Supp. 1034 (1.D. Tex. 1970); Glangreco v.
Center School District, 313 F. Supp. 776 (W.D. Mo.
1969); Brick v. Board of Education, 305 F. Supp.
1316 (D. Colo. 1969); Crews v. Clones, 303 F. Supp.
1370 (S.D. Ind. 1969).
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5. Compare Murphy v. Kerrigan. civ. action no.
69-1174-W (D.C. Mass.) (consent decree) June 3,
1970 (forbidding corporal punishment in Boston)
with cases cited note 11 infra.

6. See e.g., School District of Philadelphia, Bill of
Rights and Responsibilities for High School Students,
adopted Dec, 21. 1970; City School District of New
York. Rights and Responsibilities of High School
Studenti, Sept. 1970.

7. See. e.g. School District of Philadelphia. supra.
8. This was the "controlling premise" behind the

promulgation of the- 1965 University of Oregon
Code. which began with the general policy that:

The University -may apply sanctions or take
other appropriate action only when student con-
dtict=directly- andisignificantly interferes- with-the
University's (a)_=primary educational-responsibility
of-ensuring the opportunity of all members of the
University= community -to-attain -their educational
objectives:- -or lb). subsidiary- responsibilities = of
protectitiethe:health and-iafety of= peisonS_in,the
University,_cominunity.riniintaining= or _protecting

-property; teeping records; providing living aCCOMO
damns:- and -,othevservices. and .-sponsoring -non=
dassioom activities such -as-kctuiei. concerts,

-athletic events:- and social functions.
Foi.adikussioni5see Linde.= CaMpui-LaW:Herkeley
Viewed from Eugene, 54 Calif. -L. Rev. 40. 67
(1966).

9. Id. at 52.
10. See Indiana State Personnel Boar d -v. Jackson. 244

Ind. 321. 192 N.E. 2d 740 -(1963); Fetich v.
Michener, 111 -Ind. 472. 14 N.E., 68 (1887): Deskins
v.-Gose. 85 Mo,_485 (1885). The School Board had a
statutory-duty to inakt_rules._butfdid=not-He/d; the.
teacher- may punish a child who starts a-fight:on his
way home.
The ten lhas traditionally been whether_a teachers
action -was reasonable. In Andreo.T.Ti_v._Rubano, 145
Conn., 280. 141 A.2d 638 (1968). the court held that
a teacher- may slap a student to restore order, but not
to punish -him, since the rules allowed- only the
principal to mete out corporal punishment.

11. In one federal district court -case, the judges did
acknowledge the wisdom and fairneti of -putting
these rules in writing: "We strongly-recomMend that
disciplinary rules and regulations adopted by a school
board be set forth in writing and promulgated ."
but they upheld the-expulsions of-college students.
Zanders V. Lemisiana_ State -Board of Educ., 281
F. Supp. 747, 761 (W.D. La. 1968).

12. A copy-can be found in Linde.-supra note 8 at 67-73.
13. New York City Board of :Education. Rights and

Responsibilities of Senior High-.School Students,
July, 1970.

14. School -District- of-PhiladelPhia.--Bill- of-Rights-and
Reiponsibilities for -High School-Students, =Dec. 21;
1970, Section 6.

15. University of Oregon. Code of Student Conduct, Part
1, sec. 6, -as amended July 1. 1970, and part F5 as
amended March 4:1970.

16. National Juvenile _Law Center, St. LouiS University,
High-School Disciplinary Statute, Feb._12, 1971.

17. City-wide Youth Council of San:Frandisco, Student
Rights and Respon-sibilities Manual for the San
Francisco Unified School-DistriCt, final diaft (1971).

18. In addition, -the =authority of a -private-school -to
regulate student conduct may be based on a contrac-
tual theory.-See Robinson O. Miami, 100 So,2d442
(Fla. App. _1958): ran.: v. St. John's _University, ,17
App. Div. 2d 632, 231 N.Y.S. 2d_410-(1962). The
contract terms may be found in bulletins and college
catalogs. Stein v.-New-Yeik Educ. Comm r, 271 F.2d
13 (2d Cir. 1959). See also Comment, Private
Government on the Campus -*Judicial Review of the
University Expulsion, 72 Yale L.R. 1362 (1963).

19. See Goldstein, The 'Scope and Sources of-School

Board Authority to Regulate Student Conduct and
Status: A .Voneonstitutional Analysis. 117 U. Pa. L.
Rev. 373, 373-387 (1969).

20. " ... the doctrine (of in loco parentis( is of little use
in dealing with our modern 'student rights prob-
lems." Zanders- v. Louisiana State Board of Educ.
281 F. Supp. 747, 756 (W.D. La. 1%8) (coltw
case). See also Buss, Procedural Due Process for
School Discipline: Probing the Constitutional Outline
-Pa. L. Rev. _(1971) to be published soon). See
also Breen v. Kahl. 419 F.2d 1034. 1037-38 (7th Cir..
1969), cert. denied, 398 U.S. 937 (1970):

"Since the students' parents agree with their
children that their hair can be worn long ... in the
absence of any showing of disruption. the doctrine
of In locci parentis" has no applicability.

21. See. e.g.. Matthews r. Board of Educ., 127 Mich. 530.
86 N.W. 1036 (1901) (striking down 3 school board
requirement- making vaccination -a -- prerequisite to
attending-school in the absence of express statutory
authority); Rhea v. -Board of Educ., 41 N.D. 449.-171
NM, 103=(1919) (same): but cf. Johnson r.
291-S.W.-972 (1927).

22. Dritt-i. Snodgrass._ 66 Mo. 286, 27 Am. R. 343.
(1877) (dicta); 'State =c Osborn. 32 Mo. Op. 536
(1888).

23: Manguril v. Keith; 147 Ga. 603, 95 S.E., 1 (1918).
24. State v. Board of Educ.. 63 Wis. 234, 23 N.W. 102

25. 11p8it5Lion of the Deputy Attorney General to -the
Superintendent of Public Instruction- Re Student
Patrols, 11 Pa. Dist. and County Rep. 660 (1929).

26. Commonwealth v. Johnson. 309 Mass. 476. 35 NE.
2d80141941).

27-Valentine-v. lndep. School Dist.._191.1a. 1100. 183
N.W. 434 (1921).

28. Waugh v. Board of Trustees. 23 US. 589 (1915).
29. Hughes r. Caddo Parish School Board, 57- F. Supp.

508 (W.D. 1945);affd. 323 US. 685 (1945).
30. Wright vs. Board of Educ, 295 Mo. 466, 246 S.W. 43

(1922). But see Coggin: v. Board of Educ., 223 N.C.
763. 28 S.E. 2d 527 (1944).

31. It was cited in Alvin Indep. School Dist v. Cooper.
404 S.W. -2d 76 (Tex. 1966) (exclusion of a mother
of -a child held ultra sires) and applied in Sullivan a.
Houston Indep. School Dist.. 307 F. Supp. 1328,
1340, 1345 n.1 (S.D. Tex. 1969) held, off-campus
activities in distributing underground paper are not
within the reach of the school board.

32. However, the court permitted the school board to
Maintain a rule which barred married students from
participation in extracurricular activities. Board of
Directors v. Green. 259 Ia. 1260, 147 N.W. 2d 854
(1967).

=33.-For-lawyers. seeking= case taw and-authority, a
collection of recent case briefs on students rights is
available from the center on request.

34. Tinker v. Des Moines Indep. Community School
Dist., 393 U.S. 503 (1968). See also, e.g. Scoville v.
Board of Educ., 425 F.2d 10, 13 (7th Cir. 1970),
cert. denied._-z..U.S.--(1971). Dunham v. Pulsifer,
312 F. Supp. 41[1. 417 (D. Vt. 1970):Sims v. Colfax
Community School Dist.. 307 F. Stipp. 485..487
(S.D. Ia. 1970): Sullivan v. Houston Indep. School
Dist., 307 F. SupP. 1328. 1339 (S.D. Tex. 1969).

35. "The most stringent protection of free speech would
not protect a man in falsely shouting fire in a theatre
and causing a panic." Schenck v. United States, 249
U.S. 47. at 52 (1919) (Justice Holmes).

36. Breen v. Kahl.- 419 F.2d 1034, 1036 (7th Cir. 1969).
cert. denied, 398 U.S. 937.

37. Tinker v. = Des Moines Community School Dist., 393
U.S. 503. 513 (1968). See also Aguirre v. Tahoka
Indep. School Dist., 311 F. Supp. 664 (N.D. Tex.
1970) (The wearing Of brown armbands, even with a
few incidents, was protected expression of dissatis-
faction ,in the school's treatment of Chicanos). But
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cf. Esteban v. Central Mo. State College. 415 F.2d
1077 (8th Cir. 1969). cm. denied. 398 US. 965
(1970). where the court refused to extend Tinker to
a case involving "aggressive violent demonstration."
Id. at 1087.

38a Panatella V. Birenbaum, 60 Misc. 2d 95, 302 N.YS.
2d 427 (Sup. Ct. 1969).

38. Scoville v. Board of Educ.. 425 F.2d_10 (7th Cu.
1970). rev x'286 F. Supp. 988 (N.D. IlL 1968). cert:
denied.-U.S._(1971):Aguitre_v. Tahoka !rodeo.
School Dist.. 311 F. Supp. 664 (N.D. Tex.
1970) (brown armbands were worn to express dissat-
isfaction with school policies): Sullivan r. Housum
Indep. School Dist.. 307 F. Supp. 1328 IS.D. Tex.
1969).

_39. Eg Tinker r. Des_Moines- Ind. Communkv School
Dist.. 393 U.S. 503.511 119681.

"Students in school as well as out -of school are
persons Under our Constitution.:They_are possessed,
of fundamental= -rights which the State must
resprct; jusuas they theinselves must respect their
oblkations to the- State.- In 'our -system,=students
mav_ not be regarded-as closed-dn.-Mt:recipients-of
ch..y_ that which the State Choosei to communicate.
They inak:--lioe=lie7confined-ici =the_ expression -of
those sentimentsithat- are_:officiaUY-apprcived, In
-the7absence7olo--spetific,shcrivingrif constitution-
ally-valid reasons triregislife theirspeeih;sttidents
are--entitled` tri_-freedent Of-±e:ipresooti--7,-of-theit
views. rAi=ltidge-TGessin;_sPeakingEfor
Circuit, -said._ schoof _officials = cannot =suppress
' expressions -: of -- feelings_ whit_ which they do_ not
wish trieontend: "

Semi& Board of Educ..-- 425 (7th Cir.
1970),- Two high-school students soldicopies of their
off - campus piper which contained-critical rentarki on-
-school:officials: -Tim- court held Ithat the= teferetice
undoubtedly -offended and` displeased Abe:dealt-7141i-
Mete expressions of-illieStudente,feehligs with which
school Officials do not icit.-Ontend not the
shOwingt_required= by the :Tinker :test= to-justify
expirision,"-_(PtinCtitation-omitted3fid.-Yat 14,==Sonic
ofithe-contentsrif the paper -might have -been
Coniidered:in poor-Aerie. --Scorilk -is _a 4-y0-cal-case
where contents_ of-:_specch disturbed-,:school officials.
See -also. ',liftman v. ,-SiitootqCornmittee.---- 7F.2d
-(Ist-Cir. =1971): Antonelli -Hantmond; -308
F.=SUpp. 1329:1D:-Masco 576):=Suilir-cn-r.-Iforoton
Indep.-School Dist.307= F.: Supp -13281S.D. Tex.
1969):

=40. Cases -cited=_note 39 suPirt sInRisesiterr:r. _Scheid
Comntiitee- F_:2d_ (1'st=Cir.;:Marchi 1. 1971) in
upholding' =the- right- of -sttidents-7to ,be ==.free of

- censorship of, written materials prepared by theM,-the
,First Cis-nitruled that, "noadvance_ipproyal shall be
required- =of the contents-of -any ,such---(student)
paper ..._loij :any written fonns-rifexpressioni.
Set alsoBrooks r. Auburn UrtivertitY.-41I F.2d =1171
(5th -1969). afri-29.6-F: Stitip,.7.188° (M.D; Ali.
1969). The court -enjoined iiiiiversriViofficiali from
barring a speaker who had been United iliY-,:i'stildatt
organtzatiom,_The lowei7.COurfeb*Ived7that--"sPeech'
mayr-not- bc reit rained: i iradinitee except When:there
is- a=clear and u nmista ina tient th at ,the
speakevwill violate the laW at'-197;=Thecirenit
court agreed:

AL Dc Anza_ High ,School_Studenis Agaiitstithe-,Wirr r.
Richmond -- Unified ;School-, Dist.. CaliC -No.
1074.-1971: Mt.--EdartlIligli-School-Students Against
the War 0..HaysCarttlInified:School Ditt..1kl.D. Calif.
No. -1173, 1971:_Rbwe- is CantpbeIVUitiOn /High
Schoot-Dist.-_14: D. - Calil-No:75,1060.71970; 0 'Reilly
i..;SeeFran-cisco:Beard of Education. N:IX_Calif:- No.
5_1427. -1970. TheiCouit---strucIrclown a _state-_-itatute
,andiocalschotil board regulations-Prohibiting distrib-
:Odell- of ;.literattire-;_on -school grounds The =school
boardi_:wercAirected".to -_prepareznew- regulations
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governing first amendment regulations. (A copy of
the new San Francisco regulation is included in the
Student Codes Packet.) See also Sullivan r. Houston
Ind. School Dist.. 307 F. Supp. 1328 (S.D. Tex.
1969). School officials attempted to expel two high
sdtool students for distributing -Pflashlyte." a news-
letter which criticized school officials. They passed
out copies in the halls of their school between classes.
at a local shopping center and at other commercial
establishments. There was some evidence that the
newsletter disturbed the classroom in minor ways:
students left copies in the wrong places and a few
students were caught reading it during class. The
Court ruled that I) the school had no business
attempting to regulate off - campus- student activity
and 2) the on-premises activities involved such little
interference with the leainiag process that disciplin-
ary action against the distributors was unwarranted.

42. Eg. Sullivan v. Houston -Ind- -School= Dist.. 307
F. Supp. 1328 S.D.i Tex. -1969): Scorilk r. Board of
Educ.. -425 F.2d 10 (7th Cir. 1970). cert. denied,
-U.S.-11971).

43. Blackwell Istaquena County Board of Educ.. 363
F.2ds 749 (5th Cir...1%6). _The court -held :that-the
*caring of --freedom:* "SNCC" or_-One-Slaa-One
-Vote" buttons Arms expression and protected -under
the Grit amendment:The:costa= ruled = favor =of
students-Whribad been disciplined_for wearing such
buttont. Hitt' see-4liter,-* r. Brat -363 F.-.2d 744
(5th-r-Cir. -1966): The court found-that the button-
_wearing: had prodtked serious disruption in the
school and upheld the regulation.

44. Tinker r. Dcsr.Voines Community School Dist.. 393
US. 503 (1%8): Aguirre r. _Tahoke Ind- School Disc,
311 F. Supp. 664 (N.D. Tes. 1970): but see/In/we
v. -Maus. 300 F. Supp. 1169 (ED. Pa. 1969).-.-
tiffs wore armbendi hearing the iniaktrion
"humanize education" during graduation ceremonies.
They =were unable to obtain an injunction forbidding
school authorities from =recordingthii event in their
school record and communicating it to colleges.

45. -Brooks r. Auburn University. supra: Stacy r.
WNiems. 306 F.Supp. 963 (N.D. Miss. 1969). 312
F. Supp. 742 (N.D.-Miss. 1970).

46. Cf. !ought_ C. Van Buren Public Schools. 306
F. Supp. 1388 (ED. Mich 1969): A student was
suspended for possession of admittedly obscene
materials. The court held that thelirst amendment
didriot protect him, but after a hearing, the court
overruled the suspension on due proCess grounds. At
the hearing the student's lawyer produced materials
from the school library - including an issue of
Harpers Magazine and Salinger's Catcher in the
Rye -=which contained rite same obscenity ("fuck").
The court could resolve the inconsistency and ruled
foi=the student.

47. Lee's-. Board of Regents, 306 F. Supp. 1097 (K.D.
Wis. _1969). advertising space to publish views on
Vietnam: ZuCkei r. Pernik. 299 F: Supp. 102
(S.D.N.Y. 1969) (same).

48. Sullierin _v. !Murton Ind. School Dist., 307 F. Supp.
1328 (S.D. Tex. 1969).

49. Saunders v. Virginia Polytechnic Institute. 417 F. 2d
1127,(4t1i:-Cir. 1969). The Court held that denial of

schoolibecitise of participation in an
Orderly danoitstiation was unconstitutional.

50.:_See,eg.-- Esteban V. Central Mo. Stab College, 415,
F.2d- 107718th. Cit. 1969). Bert. -denied, 398 US:
965-(1970). The court held that the first amendnient

noi 'Protect "aerial or -Potentially disiiiptive
-conduct. aggressive action, disorder and disturbance.
and acts -of- violence and participation therein ... "
7d-at 1087.

51. Set,e.g.:Shelien v. Tucker. 364 U.S. 479 (1960). A
state= statute ffe_OUiring teacher's to disclose every
,organizariorithey=belonged to in the last five years
'was-held-uitnecessirily_broadlit light of the purpoie
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served. See also NAACP v. Alabama ex reL Patterson,
357 US. 449 (1958): Bates v. Link Rock, 361 US.
516 (1960).

52. Waugh r. Board of Trustees. 237 US. 589
(1915) (Held. state may prohibit fraternities at a
state university. Plaintiff who would not sign pledge
could be refused admission); See also Hughes r.
Caddo Parish School Board, 57 F. Supp. 508 (W.D.
La. 1944), affd. 323 US. 685 (1945) (upholding
state law prohibiting high school fraternities).

53. ACLU of Va. r. Radford College. 315 F. Supp. 893
(W.D. Va. 1970); The court panted declaratory relief
to ACLU. which had been denied official recognition
at the school. The court noted that the college
recognized other poiitical groups (The Young Repub-
lican Club and The Young Democratic Club) and
found that non-recoptition of ACLU violated the
first amendment rights of students wishing to
associate with ACLU.

54. Healy tr. James. 311 F. Supp. 1275. 12C1 (D. Conn.
1970).

55. Soglin r. Kauffman, 295 F. Supp. 978 (W.D. Wis.
1%8).affd 418 F.2d 163 (7th Cir. 1969).

56. Crossen r. Fars/. 309 F. Supp: -114 (1). Conn. 1970).
57. Sulam =r Houston lad School Dist.: 307 F. Supp.

1328, 1345 (S.D. Tex. 1969).
58. Id. at 1344-45.
59. Id. at 1344.
60. Id. at 1344-45. See alsoSmith r. University of Tem..

300 F. Supp. 777 (E.D. Tenn. 1969): The court ruled
void as unduly vague and overly broad certain
campus rules relating to outside speakers. The court
also struck down a requirement that a speaker
invitation and its timmg must be "in the best
interests of the University.**

61. See e.g. Snyder r. Board of Trustees. 286 F. Supp.
927 (N.D. 111. 1968). A three-judge court struck
down as vague and overly broad an Illinois law which
barred "any subversive. seditious, and un-American
organization" from "the use of any facilities of the
University for purpose of carrying on. advertising or
Publicizing the activities of such organization." See
also Dickson r. Sitterson. 280 F. Supp. 486 (M.D.
N.C. 1968) (same).

62. Cases cited note 3. supra.
63. Cases cited note 4, supra.
64. Ferrell r. Dallas Indep. School Dist.. 393 US. 856

(1968).
65. Phillip r. Johns. 12 Tenn. App. 354 (Ct. App. 1930).
66. People v. Cohen, 57 Misc. 2d 266.292 N.YS. 2d 706

(Sup. Ct.. 1968).
67. Id. at 57 Misc. 2d at 373, 292 N.Y.S. 2d at 713.

-68. E.*., People r. Overton. 24 N.Y.2d 522.249 N.E.2d
366. 301 N.YS.2d 479 (1969), habeus corpus denied
sub nom.. Overton r. Rieger, 311 F. Supp. 1035.
(S.D.N.Y. 1970) (appeal pending). Police detectives.
under authority of a search warrant which was later
found to be invalid searched a student's locker. In
subsequent proceedings the youth moved to suppress
evidence (marijuana) found there.. The evidence was
allowed to.stand on the grounds that the principal of
the school had authority to give, and did give.
permission for the search. The Supreme Court had
remanded Overton v. New York 393 US. 85 (1968)
for further consideration in light of Bumper r. North
Carolina. 391 US. 543 (1968). The New York Court
of Appeals adhered to its decision and found Bumper
not applicable; See also Kansas v. Stein. 203 Kans.
638, 456 P.2d I (1969), cert. denied, 397 US. 947
(1970) (A principal opened a student's locker at the
request of police; motion to suppress incriminating
evidence denied); In re Donaldson, 269 Cal. App. 2d
509, 75 Cal. Rpm 220 (Ct. App. 1969) (same).

69. See e.g. Mindel v. U.1 OW Service Commiision, 312
F. Supp. 485 (N.D. Calif. 1970). Held, termination of
a postal clerk's appointment because he was living
with a woman violates his right to privacy.

70. E.g.. Alvin Ind. School Dist. r. Cooper. 404 S.W.2d
76 (Tex. 1966) (exclusion of mothers, held ultra
vires); Ordway it Hargraves. civ. action No. 71.540-C
(D. Mass. Mar. II. 1971) (39 L. Week 2551)
(exclusion of unmarried pregnant girl): John-
son r. Board of Educ.. Court order. civ. action
No. 172-70 (D.N.L. April 16. 1970); Wild. violation
of their right to equal protection to forbid married
students to participate in extra-curricular activities);
Perry r. Grenada Municipal Separate School Dist..
300 F. Supp. 748 (W.D. Miss. 1969). (No rational
basis for excluding students solely on the groun.-1:
that they were unwed mothers); Board of Ethic. r.
Bentley. 383 S.W.2d 677 (Ky. 1964) (hdd.
"unreasonable and arbitrary" to require married
students to withdraw from school for at least one
year).

71. Esteban r. Central Mo. State College. 277 F. Supp.
649 at 651-52 (W.D. Mo. 1%7). affd. 415 F.2d
1077 (8th Cir. 1969). cm. denied, 398 US. 965
(19701. Accord Woods r. Wright, .334 F.2d 369 (5th
Cir. 1964); Vought r. Van Buren Public Schools.306
F. Supp. 1388 (E.D. Mich. 1969); Starts r.
Houston lndep. School Dist., 307 F. Supp. 1328
(S.D. Tex. 1969) Knight r. Board of Educ.. -48
F.R.D. 108 (E.D.N.Y. 1969).

71 Enebsn r. Central Mo. State College. 277 F. Supp.
649; affd. 415 F.2d 1077 (8th Cir. 1969). cert.
denied. 398 US. 965 (1970).

73. French r. Bashful. 303 F. Stipp. 1333 (E.D. La.
1969).

74. Madera r. Boon! of Educ.. 386 F.2d 778 (2d Cir.
1%7). met 267 F. Supp. 356 (S.D.N.Y. 19671. cert.
denied. 390 US. 1028 (1968) (no right to counsel in
guidance conference): Barker r. Haniwey. 283
F. Supp. 228.238 (S.D. W.Va.19681.affd. 399 F.2d
638 (4th Cir. 1968) (per curiani). cert. denied. 394
US. 905 (1969) (no right to counsel in a hearing
before an "advisory" and "investigation" body).

75. Geiger r. Milford lndep. School Dist_ 51 D. & C. 647
(Pa. County Ct. 1944) (expulsion): Goldw.rn Allen,

Misc.2d 94.281 N.Y.S.2d 899 (Sup. Ct. 1967). In
Goldwyn, the State Department of Education barred
a student flom participation in the Board of Regents
examination (prerequisite to a state diploma. and to
gaining scholarships and university admissions) on
receipt of a letter from an acting principal that the
student had cheated in one of the examinations.
There was a review of the matter later by the
assistant superintendent of the district. Counsel was
not allowed to participate. The court ordered the
student reinstated. and her record expunged, because
among other reasons. counsel was denied at a
punitive hearing.

76. In Re God:. 387 US. 511 (1967).
77. See Buss. Procedural Due Process for School Discip-

line: Probing the Constitutional Outline, Pa. L. Rev.
(1971).

78. See Goldwyn v. Allen. 54 Misc.2d 94, 281 N.Y.S.2d
899 (Sup. Ct. 1967).

79. This issue came up in Wasson r. Trowbridge. 382
F.2(1 807 (2d Cir. 1967). The court held that a cadet
had a right to challenge the composition of a panel
which decided to expel him. to show possible bias.
An academy regulation required that members of the
panel be free of prior connections with the case. But
see Jones v. Tennessee Board of Ethic.. 279 F. Supp.
190 (M.D. Tenn. 19681, affd, 407 F.2d 834 (6th Cir.
1969), cert. granted. 3% US. 817 (1969). writ
dismissed as improvidently granted. 397 U.S. 31
(1970) (Justices Douglas and Brennan. disieating).
Two members of the faculty advisory group who
adjudicated the case testified against the students.
The court ruled that this "in itself' was not sufficient
to constitute a denial of due process. Id. at 200. Cf.
Pickering v. Board of Educ., 391 U.S. 563. 578 n. 2
(1968) (dictum) (teacher dismissal).
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STATEMENT OF FACTS

Plaintiffs, Paula and Stephin Johnson, were

Married on the 8th day of July, 1967. They are now parents

of a male child. Paula Johnson was then and is now a student

at Paulsboro High School, Paulsboro, New Jersey. Said school

is subject-to -the rules and regulations of the Paulsboro Board

Education. On or about the 27th day of October, 1964,

:said-Board adopted the ftllowing rule:

Polici #5131: Harried Students

.._ Any married Student or parent shall be
_ refused participation in extra-curricular

activities. When a student marries he
assumes the responsibilities of an adult
and thereby loses the rights and privi-
leges Of a school youngster.

This regulation regarding extra-
curricular activities shall not be
construed to interfere with a married
student continuing his education.

Pursuant to saidrule, Paula Johnson has been denied permission

to participate in the High School athletic program and

forthcoming senior class trip to Washington, D. CI On the

10th day of December, 1969, she received a letter from

defendant Stouffer regarding said Policy, restating to her its

prohibition of her desired participation in said activities.

On the 11th day of February, 1970, plaintiffs filed the

instant complaint with this court. Defendants' timely answer

was received on the 9th day of March, 1970.



QUESTIONS PRESENTED"

Whether Policy #5131 and defendants' actions pursuant thereto

ewe-invidiously discriminatory, and deprive plaintiffs of

tights guaranteed by the equal-protection clause of the

Fourteenth Amendment.

Whether Policy #5131 and defendants' actions pursuant thereto

are unreasonable and deprive plaintiffs of rights guaranteed

by thefreedom of speech and assembly clause of the First

Amendment.

Whether Policy #5131 and defendants' actions pursuant

._thereto are unreasonable and deprive plaintiffs of rights

guaranteed by the due prOcess clause of the Fourteenth

Amendment and the penumbra of civil liberties guaranteed to

the people by the Ninth Amendment..



* **

POLICY #5131 AND DEFENDANTS' ACTIONS
PURSUANT THERETO HAVE DENIED PLAINTIFF
THE EQUAL PROTECTION OF THE LAWS IN
VIOLATION OF THE FOURTEENTH AMENDMENT

The instant policy and practice of the Paulsboro

school officials are patently discriminatory. Students who

-happen to marry or have children prior to graduation compose

-the subjected class and, as members of said class, they are

presently deprived of the right to participate in the entire

scope of Paulsborof.s extra- classroom- program. At present

this includes such activities as sports, clubs and over
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night trips. The discriminatory nature of 'this prohibition

can hardly be questioned. Two classes of students now attend

the Paulsboro school system: those who are married or are

parents and those who are single and childless. Both groups

may attend class but only the latter may benefit from

extra-classroom activities. Plaintiff Paula Johnson is twice

damned: being both married and a parent she is clearly

subject to the penalties of Policy #5131 and, consequently,
_ .

defendants have taken action to see that she does not engage
. _

in sports and does not go with her friends on the annual

Washington trip.

It is clear that the public education_ opportunities

provided by the state "must be made available to all on

equal terms." Brown v. Board of Education, supra, 347 U.S..

at 493. Classifications which deny educational benefits to

some while providing it to others raise serious questions

concerning the motivation of the local school..officials.

M1



(W)here fundamental rights and'liberties
are asserted under the Equal Protection
Clause, classification which might invade or
restrain them must be, closely scrutinized and
carefully confined. Harper v.. Virginia
Board of Elections, 383 U.S. 663, 668, 86

S.Ct. 1079, 16'L.Ed.2d 169 (1966)
(striking down a Virginia poll tax as
invidiously discriminatory).

Although on its face the equal protection clause

appears to bar all discrimination in the enforcement and

operation of laws and regulations, only "invidious" discrim-

Ination is prohibited by the courts. Williarrison v. Lee

p Ica]: of-Oklahoma, 348 U.S. 483, 75 S.Ct..461, 99 L.Ed.

563(1965) (statute regulating medical care of vision).

The test of Ififillidiousness?? in the area of school law has beeri-

articulated above:- the discriminatory classification must

be reasonably tied to.the "maintenance of order and discipline

within the educational system." Burnside v. Byars, supra,

363 F.2d at 748. It must be based on some educational

purpose or need. It may properly rest on health needs, disci-

pline or order. Thus in Brick v. Board of Education, supra,

.305 F.Supp. at 1321, the court sustained a code regulating

hair style because of the "substantial evidence that long-

hair tended to disrupt school activity and distract students-

and teachers-." In Olff v. East Side Union High School,

supra, 305 F.Supp. at 559, no evidence being introduced that

"plaintiffs? hair style is either a health or safety menance

to either himself or other members of the school community,"

the prohibition was enjoined. See also, Westley v. Tossi,

supra, 305 F.Supp. at 713.



The New Jersey legislature has carefully limited the

discretion of local boards to circumvent the right to public

education. Expulsion and suspension are permitted only in

extremely narrow circumstances. Pursuant 'to N.J.S.A. 18A:

40-7 a student may be barred from school for reasons of

health. Pursuant to N.J.S.A. 18A:37-2 a student may be

barred from school for engaging in particular kinds of condilct .

which may be best summarized as conduct which would effectively

disrupt the education process. With the exception of these

grounds, the New Jersey Constitution has mandated that public

education be available to all children between the ages
1

of five and eighteen. New Jersey Constitution, Art. 8, §4,

para. 1.

1. Right v. Privilege:

Although Brown v. Board of Education, supra, 347 U.S.

at 493 has mandated that educational opportunity be equally

provided, it has been argued that extra-classroom activities

are not part of the educational process; that is, that they

are a privilege, and therefore may be dispensed at the

discretion of the school officials without regard to
-

constitutional mandates. The argument has prevailed in flvea-.4t,4!

of the -six states which have reviewed regulations similar to

the instant Policy #5131. State ex rel. Indiana High School

Athletic Association v. Lawrence Circuit Court, 240 Ind. 114,

162 N.E. 2d 250 (1959); Kissick v. Garland Independent School

District, 330 S.W.2d 708 (Civ. App., Tex.1959); Cochrane v.

Board of Education of Mesick Consolidated School District,

360 Mich. 390, 103 N.W.2d 569 (1960) (here the court split
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4-3 against the regulation); State ex rel. Baker v. Stevenson,.

27 Ohio 223, 189 N.E.2d 181 (C.P. OhiO 1962); Starkey v.

Board of Education of Davis County School District, 14 Utah

2d 227, 381 P.2d 718 (1963); end Board of Directors of the

Independent School District of Waterloo v. Green, 259 Iowa 1260,

147 N.W. 2d 854 (1967) : and Estav v LaFouche Parish School.
3Bpard. 230 So.2d 443 (La. Ct. of App., 1969)

S49011,1".of the cases held that regulations similar to"
Policy #5131 were valid. The sole exception is Cochrane v.

Board of Education, supra, where the court split 4-3 on the

Validity of the regulation (the majority held it invalid) but ,

an eighth judge thought the issue moot. Thus, the court was

divided and technically upheld a lower court ruling whiCh

sustained the regulation. It should be noted that in none

of the above cases were the constitutional arguments presented

herein seriously considered and all.of them were decided prior

'to the Supreme Court's decision in Tinker v. Des Moines
-

Independent_ Community School Distridt,"supra.

Every case cited recognized that a school board may

not arbitrarily prevent a student from attending school;

that is, students had a "right" to education which extended,
- _

at least, to scholastic activities and, therefore, students

who are married or have children could not be deprived of

that "right." That is, for the purpose of deciding Min should

or should not be admitted to the public educational system,

it would be arbitrary and invidiously discriminatory to:deny

admission to students solely on the basis of their marital

or parental status. It is certain.that no state policy.has



263.
been recognized which would permit school officials in their

discretion to completely bar students who marry or have

children from school. 'However, these courts believed that

the "right" to public education did not extend to parti6ipatiori

in extra-classroom activities. Thus, enjoyment of extra -

classroom activities was a "privilege" dispensed at the

discretion of the local school board which could, within

reason, discrimtnatorialy dispense said "privilege."

Accepting the right/privilege dichotomy, the courts were then

willing to justify barring such students from extra,.classroom

activities for reasons which they simultaneously refused to

accept as justification foi completely barring them from all

school activities. -State ex rel. Indiana High School

Athletic Association V. Lawrence Circuit Court, supra, 162

N.E.2d at 253-254; Kissick v. Garland Independent School

District, supra, 330 S.W. 2d at 711-712; Cochrane v.

Board of Education of Mesick Consolidated School District,

supra, 103 N.W. 2d at 580, 583; State ex rel. Baker v.

Stevenson, supra, 184 N.E. 2d at 188 (ruling limited to

inter-scholastic sports); Starkey v. Board of Education of

Davis County Sahool District, supra, 381 P.2d at 721; Board.

of Directors of the Inde endent School District of Waterloo

v. Green, supra, 147 N.W. 2d at 860.

The heavy reliance on the right/privilege dichotomy

is well illustrated by the folloWfng ukirdidg'iri-fhe

Starkey case which was quoted verbatim and heavily relied

upon in Green. The court distinguished scholastic from

extra-classroom activity and said of the student involved:
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(H)e has no right to compel the Board of
Education to exercise its discretion to
his personal advantage so he can participate
in the named activities. Starkey v.
Board of Education of Davis County School
District, supra, 3S1 P.2d. at /2-1., Board of
Directors of. the Independent School District
o .Waterloo V. Green, supra, 1 7 N.W. 2d at
I-6571emphasis supplied).

When viewed as a "right," education ismandatory and

the local Board of Education has no udiscreiion" to deny

it except for teasons of health or disturbance. When viewed

as a "privilege," the Board's discretion is invoked and

may be questioned only if exercised arbitrarily, capriciously

or unreasonably. This would seem to be the rule of the

above-cited cases. It seems that the Constitution, although

not stopped at the schoolhouse gate, may only come in part

of the way. Extra-classroom activities allegedly are not

covered by that document. This distinction completely

diseregards the fact that like scholasticactivities, extra-

classroom activities are funded by the state by means of its

taxing per as a significant aspect of the educational process.

Furthermore, it fails to take into account the fundamental

importance of such activities to a well-rounded edudational

expeiience. It is no longer the view that education is adequate-

ly dispensed in the class-room environment.



FILMED PROM -BEST-AVAILA BLE-COPY

-Whatever -the- polity- in -the States_ referred' :to above
-Andmhateyer -the= value of the fight/privilege dichotomy where

constitutional freedOms are involved, the issue it _clearly
moot in the State -_of New Jersey. Nei.7_ Jersey'-t policy with

--regard to- ischOlaStit and extra -classroom_ activities has - been-_:

=clarified. by the Commissioner and, the- State Board: 'both _are

on- -equal footing, both an equally important_ -and- essential

to public education; ,and students' have a -"right" to both.
NeW,,JerSey law,here- is not -presented: in 'support of -a- state
troUnd- for relief. It is, offered= :as_ persuasive
authority for the view ;propounded: by- plaintiffs and seemingly
rejectedrejected =by thePaulsboro _IBOard,' that that extra-
elattroOm-_actiVitieS_ ,are of -utmost importance to--a,

rounded. publit -edUtation. Arid: May not -be- -flippantly curtailed
_-_at _the- whiM_ of the local, school board -merely at the insistence
Of sOine, areaVarents-.

116110-r-of the 'State-.0f, New -Jess:
The supreme _administrative- authority in New Jersey

_with; -tOntr01- -oVer the- public .education _program is- -the- :State-

-Bs:14=rd of .Edutationt-N-.J: 18A:-47.1. The State Board- has-,

seneral supervisory -and -rdle-Making,powers and _is charged-,

with the Maintenance-of -a- "unified, ,continuous =and 'efficient"'

:educational :program.- 'N- J;i-S. A. 18A:4-10 i _15-4. and 16. 'The-

Commissioner -.of :Education-, =Working =directly- Under -the_ 'State_

Board, Supervises all of the ,public schools in the state.
-N.3 .S.A. 18A:4-23. The decisions of the Commissioner and

265
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the State -Etiard'ettabliSh state policy_ in =educatiOna/

atters- and -contrOl =the local boards. New Jersey. state.
= policy -With- regard: .t0 the importance ;Of Ottra,classtootri-

.

activities has been -carefully spelled out in -detail by the-
--_Commissioner and the State -Board of -Education-,. In Willett
v. ,Board_ of __EdUcatiOn5of:the-lotInShip- of _-Colts Neck, 1966

= (CotiVilt_r;. 19602 _aff_rd by the New__Jersey State
Board of Education_ (slip -opinion .April .3 ,1968), the
Commissioner analyzed the importance -Of "field trips" to the
-education.al

Tea-Ching is -effectiveand- learning--
is enhanded-t4heh-it- 1.*:hot- confined to
actions within tic -ciaSs-r_room: and -the-
School =building= but i-iloties---'out thto the=
Ch1100--eriViTronfitent-land -:employs= -actual
-ObSerVatiOn- and experience SUppleitent__
and enrich class procedures....
=trip. is, or should tes, 4-vital learning_

, experience-i planned, carried out, and
felt-606d. up as part of the
course of -Study with clearly 4.indet StoOd-= A

objeetiVeS, in terms of learning.... It is
the classroom made mobile. Willett v.
13-Oard-L-Of11Edue_atio-n-
:Coltt_711eck-;i: _Stpra, 1966-

In -Smith-_-V._.,13Oatd_,Of2Edudat ion of the Borough ;of -Pararttu,_

(slip opinion of the Cothrnrr March 28, 19681, .affid by the

State rBoard of Education (Slip-opitiion--=February41.9.69)

the ,Commis stoner said:

Iii pürsütt of the goo:.
degree of selft,eal-E-tatiOtv_poSSIbIe: ;_for
-each: individual,_ the SehOols,-;haVe_
traditionally sought an even_ greater-
-diversity- than is provided by formal
;classroom 1earnings Thus, _ they ',have-
:provided opportunities for _a=-,wide- ;Variety-

,

-
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of extra-classroom activities in which
pupils are encouraged to explore
and pursue individual interests.
Historically these pursuits became known as
"extra-curricular," unfortunately connoting'
something which was tacked on and of
minor importance compared with the class-
room teaching program. Later, resort
was had to use of the term "cocurricular" in
an effort toestablish the parallel sign-
ificance of these curricular elements.
The semantics are of no moment.- ...school
affairs such as dances, concerts, dramatic
productions, athletic events and the like,
afthough generally referred to as "extra-
curricular" were better designated as
"extra-classroom," and are certainly part

-of the total curriculum. Smith v. BoardITFTde1173T-ough of Paramus,
supra, at page 6 of the slip opinion.
(emphasis supplied).

It dear that eyes of the Commissioner and

the State Boaia,-aisatiininatiOn ai "extra- classroom"

activities'is as Undesirable as discrimination as to scholas-

tic activities. Th'e Paulsboro Board might just as well

prevent Paula Johnson from taking English or Mathematics.

The Commissioner went on to underscore the basic

policy of the State of New Jersey:'

The existence of a broad and'well developed
program of student activities is an essential
factor in the approval or accreditation of
any secondary school. Smith v. Board of
Education of Borough of Paramus, supra, at
page 7 of the slip opinion.

He referred to Evaluation Criteria (1960 edition of the

National Study of Secondary School Evaluation) which--

establishes the basic criteria for accreditation of New Jersey

schools by the Middle Atlantic States Association.of

Colleges and Secondary-Schools -and which clearly outlines

the policy of educators in the field of secondary education:

t
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The school provides for two general
kinds of educational experience, the
regular classroom activity and those
called .extra-curricular or cocurricular.
Together they form an integrated whole
aimed- toward a common objective.
Evaluation Criteria, supra, at 241; as
quoted in Smith v. Board of Education of
the Borough of Paramus-, id (emphasis
supplied

The Commissioner added the following words:

In the Commissioner's judgment, therefore,boards of education are not only permittedunder the law, but have an affirmative dutyand responsibility to develop a broadptOgram of pupil activities beyond formalclassroom instruction as an essential partof the curriculum offered. Smith v.Board of Education of the Borough of
Paramus, supra, at 7-8 of the slip opinion.

ft is clearly the manifest policy of the State of
New Jersey that the concept of "free public teducation'
-connotes -both-clasSroom and_ eXtra-_classtooin= acti-vities -and
that pupils, 'having -the right to one, have the right to both.
-There can be -no reasonable basis for distinguishing between
the two-.- Just as marriage_ per se could -not :be sufficient
grounds to 'bar- Paula :JOhnson from her =English -class-, so-it-

.

-_cannot be -grounds to bar -her from visiting- the_ -Nation' _S

-Capitol on a_ field trip _Sponsored by her school. The

-Consitution-al mandate of public edutatiOn for all InclUdes
-the- right to -participate in :an -school activities.

-The right/privilege dichotomy cannot be seriously
argued. Certainly in -providing for non-segregated educational
facilities in= Brown -, the Supreme Court would -not -haVe_

tolerated segregated extra - classroom -activities iri integrated=
schools._ Monroe v,. _Soard of Commissioners, City- of JackSon,



Tennessee, 244 F.Supp.353, 364-365 (W.b.Terin. 1965),

modified, 269 FiSUpp. 758 (W.D.Tenn. 1965)1, affrd and

remanded on other grounds, 380 F.2d 955 (6th Cir. 1967),

vacated on other grounds,. 391 U.S. 450, 88 S.Ct.. 1700, 20.

L.Ed. 2d 733- (1968). Once the schoolhouse gate is open to

the Constitution, it must. be opeh all the way.

-
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1.

;POLICY-._#513I ANb- DEFENDANTS! ACTIONS=,,
-PURSUANT_ THERETO _HAV_EDENTED: PLAINTIFF
THE -RIGHT TO_ FREE: EXPRESSION1AND
ASSOCIATION IN-_ VIOLATION OF THE FIRST
-AMENDMENT

lloweVer,_ the most insidious -a-Spect:-of Policy 0131
.

has not yet -come_ to 1igh. For -whatever reason it .Was

passed, it Clearly -and- undeniably is an attempt to- curtail
ancis -seVerely inhibit Paula JohnStin-from engaging -in- fre-e'

-discussion and association with her fellow:_students-while-
.

'joining with them in extra-classroam actiyities.

First Amendment rightS, applied in
light of the special characteristics
of the school environment, are
available to- teachers and students.
It. can hardly be argued that either
students or teachers -shed their
constitutional rights to freedom of
speech or expression at the schoolhOuse
gate. Tinker y. Des Moines Independent
Community Schcol District, supra, 39
U.S. at 506.

The .First -Amendment depriVation-therein is far more
serious than that donfronted by the Supreme- Court in Tinker
where the students had been prohibited from wearing black

.

Here,ithere is a:_determined effort to deptiVe
Paula Johnson or the most fundamental aspect Of -Fitt
Amendthent :protection: the right to metely associate with-

-her -frietidS-- in -nbrmal -school adH.-Vities. The- idea -that- she

Carries- with her some _S-Ort Of itife_ctiotiS__moral disease is
wholly =unfounded in= fact and--cleariy 'contrary -to law. The

biases and prejUdicieS of Some parents must not be- permitted

-4`

.



-to -wotk-an extreme- hardship on_ the children_ of -Oti society.

The belief that Paula will in -some- way 6infect" or "pollute"
= her -fellow _StudentS is a clear Manifestation of à- warped

moral-ity_i_ The Clinical and- ecological analogies are net
exaggerated- and should indicate the overkill effect such -a

reat:ionhas on the :Students Which it condemns. They

become' -isolated froth-theft:filet:0_ and- -classmates. In a 'very
teat _sense- they are -marked indiVidUalS- bearing the curse of
Cain in and out of class., The school. board mutt not be

permitted to gloss over the true- significance of Policy #5131.
It is _clearly an, attempt to keep Paula -Johnson_ from even

-the most casual -eonversatien rand _association. Once She: is
.

perMitteditd=_attend- school, Paula must net be rgiven -Setefid--

status. :Such _undercutS-cotiri ftindeitentel --netiefiS,

= of proper- -School _enVirotithetit.

In tiittiiide,V-.iWars_,_ supra, the court Said, that:
_($)__cheol ,Offitia-Icatinot -ignore-
expression-of feelings _ with which they
-de- net wish to -Contend._ They cannot

- infringe upon their -studerittT-- right
to free and unrestrained expression as
guaranteed to them under- the First
Amendment to the -:_Constitution,- --Where=
the -exercise -Of _Such- rights :school
buildings and -schOoIreetS-, do- not
materially and -Substantially- interfere
with the requirements of -appropriate
-discipline in the -operations_ of the
Sdhool. :BUrnside-_',V'.-tyarS_, supra, 3.634
-P_=-.2d= at-

If the -school wishes to -point -otit to StudentS the

-diffiCtilties 'Of teen-_age--tharti-age or _parenthood-,_ it_ mey- do

so within the traditional: confines of the educational process.



(T)here is still a difference, for
example, between conducting a course in/
"Marriage and Family Living," in-mhiChthe dangers of teen-age marriage are
discussed and even inveighed against, and

ry excluding married students from school orfrom- extra-curricular activities as a
means. of inducing the- other pupils tobelieve that teen-age marriage is undesirable.
Goldstein, "The Scope and Sources of School
Board Authority to Regulate Student Conductand StatuS: A Non-Constitutional AnalySis,"
117 IL,Pa. L.Rev. 373-, 391 (1969).

The imposition of the peculiar moral values of an ever -

changing local school board upon ihe student body of its
school system can hardly be tolerated where such imposition.

_ resultS in :both- a serious deprivation ,of -education -experience,
and blatant curtailment of speech and association,
especially where neither school discipline nor diSruption
threatened,,ancr_no -eduCatiOnal pUtp-Ote is -Served-. If' the

- _ .

Pauls:bOto-' School :BOard concerned with student marriage
Or parenthood it may use the very tools which, our educational
syStern purports- to'foster:, :disCussion, learninvlatict teaching:
Where schok discipline and
no reason, constitutionally

disruption are not threatened,
entertainable can be offered for

-disregarding -such= fUndamebtal_-edUcational -tools= for-the-
_perpetration of purely moral values. See' Tinl(er:V. Des

Moinet,-Indefiendent_ Community- School :District, =supra',
at 509,511; -West= Virginia__Stsite'_Board- of EduCation-

Barnette-, supra, 632-.,_6:33- -(enkorded= flag.- -salute=

invalid -but Mandatory- course in civics clearly would have
-been _perMiisible.



As early as 1929, the Supreme Court of Mississippi
firmly rejeoted the notion that a child would be barred
from scbool solely bedause of marriage. MoLeod v. State

ex tel. _2Colmet, 154 Miss._ -468,

Cottt s_ 41- aVe -been

IPoard:-

122 So. 7-37 (1929),.- The

noted by the Paulsboro

-When the- relation- (Marriage): is -enteted
into with correct InOtives_, the- effect on-
the :husband, and wife- is ref thing and-
-elevating-, rather than demoraliting .
Pupils associating in =School_ with a -child__
occupying such -a -relation-, it seems, would
'be benefited- thstead_ -of :hatted'. And,_
ftitthett-Ote). it is -commendable, -in tattled:
_personS, of -school age to desire to further
pursue 'their education, and -thereby -,become
'better_ fitted for the duties of -life,.
McLeod V::State,ek telt:CoItet,_ =Supta,_-122-
So. 3S7:39. -------------
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POLICY 45131 AND DEFENDANTS' ACTIONS
PURSUANT THERETO SHAVE DENIED PLAINTIFFS'
FUNDAMENTAL RIGHTS GUARANTEED BY THE
bUE .PROCESS CLAUSE OF THE FOURTEENTH
AMENDMENT AND THE PENUMBRA OF CIVIL
LIBERTIES RESERVED TO THE PEOPLE BY THE
NINTH AMENDMENT

Defendants have asserted : that Policy -#5131 is a

Omorallr-Matter -passed- at the request of area"- patents_ _not- to

have their children -engage in extra-classroom activities with_
students Who _Marry- or -have _children. But it is imiiossible-
_to- distinguish -participation- in _eXtra--.ciassroom,_aCtiVitites

frOni,:patticipatiOti in._clatsrocini__attiVities. -Defendants,

admit that the Washington trip and iextra-curricular :sports=

are -carefUlly supervised. Noràt1ona1, , tet, Alone reasonable,_

-distinction has been offered to distinguish between curricula_
and extra==dlaaatoom,activitiea. The -court might well tatke-

=note that for -a -studeLiti from -a proVerty- -background,. _a, tTlp

to the Nation's -Capitol_ might well be exceedingly -mote-

-Valuable- than any -number of =hours and days- spent in a_ -}Listoty-

-ot cvics ClaStrodin-e- Surely- =their desire to keep Paula- -Mit-

of school -altogether would not be ihonored. On -what basis

-then should -i their- desire to keep her home while her -friends-

go to the- -Nationta _C-apitol or their desire to keep-_her -out= of

extra,_.dlassroom- -sports. -be honored?:-

It may be argued _ that teen-age marriages are disfavored
-Ai-Kr-not_ to be encouraged and that _other students i must be

-Shielded from _the= influence ôf Studeritt who- Marry or- be come



27$
parents. See State ex rel. Indiana High School Athletic
-Association -V. Lawrence (Circuit Court, s-upra-,_ and- other
cases --cited. _Plaintiffs- contend- =that- if this is not a
sufficient zround_ to bar such students rrOm public school,
then, -it -is not a -- sufficient ground- to discriminate
against --them once they are in -School. Regardless., _plaintiffs

-argue herein:that Tsaid ground- is entirely unrelated to any
educational purpose and is :not sufficient -tO.warrant
=discrimination in -educational oppb431.ti.ty. Furthermore,.
= plaintiffs argue -that the right not. to-te discriminated_
against- because -of marital_ -or -parental: _status- 'with _regard' -to-

educational opportunity is a fundamental -right=- protected-
by =the=,due- process ,clatise-- of the :Fourteenth:-Amendment _and-

the- :dediSiotv whether to -take_ _part_ in- =such_ _a_ program_IS _-a_

right -reterkied-==to the iplaintiff by the Ninth. Amendment.

The -so,__called- -"disfavor'! _with--Which_ the =state-Ariew_s-

teen,age: -marriages_ is =not a legal concept. New Jersey
it-has -reached= judicial cognizance -only= in -terms of za-- per-

missive attitude toward. rgra-ting :annulmentS-: In ~Re_ Anonymous,

32- Super,. 599:, -14 A,_2d -882. (Super-. 1954;
=Wilkins: v-.'Zelithowtki,_ 26 N-,J-._ 3704_ -140%-A.-2d 65 = (1958)=;-

- aka - -L v. _L- 65 -368,_ 1168- -A.2d= _90= -(Super. =Ct

sy :s t a tut e , New Jersey permits males under 21 and
females under 18 to marry with the consent of their parents
or guardians. _Males under 18 and females under 16 must

$



also obtain the consent Of court. U.S.A.J- 37:1,-6. Permissive
nullity is recognized where such--a marriage -has taken place
and the party -Who- was -then -underage did not _subsequently

"ratify!? it or "confirm" it upon .reaching the age of eighteen.
N.J.S.A. -2A:34-1. -It should be, pointed out that_ plaintiff
Stephen Johnson is- now -over 21 -Paula Johnson is now- over 18.

No- New=- Jersey law or colicy loOks with disfavor on -their
=Marriage. They have been happily married for .over _two -years.

Of utmost importance and significance is the_ fact that -they
have done absolutely ndAing. Paula Johnson _is_

=being clearly- -disCriMinate-d against as a- result -of her legal

actions.

This -is- --nOt a- ,case- -where a. -student has- committed -a
crime, is- dangerous -to- -his fellow students_i is_ _tick _or infirm.

Paul; simply wishes to engage in normal relations with her
friends. She wishes to _enjoy the fUll -benefitS: of the
=educational _experience- proVide_d by the _Patiltbero tehool
system. -Surely a -trip to- the_ -NatiiititTs---Cipitoli_ a_-visit to
the-CongreSS Federal_ _84eiii7of Inveitigation,_
-Lincoln -and--WashingtOn monuments -is of significant_ educational
linport._ Surely the -eXperienCe- of eXtraTelassrooth_ Sports_
-activitieS, of' learning to _deal in--a- proper and_ henest_ Way-
in- competitive enterprises-is of significant educational
-import. Tt can -hardly- be argued- that plaintiff Paul -Johnson
is,an- insidious force in -the Paulsboro High --School which
-Must-be carefully' watched and -kept from_ her -fellow _students.



Yet she- is :beint,;-_ treated' as Stich. This Can_ only--have a
deleterious effect on -her- zelatiOns with _those students.,
-her _educ-itiOn and, most imp-o-itantly, -her 'marriage- itself.

The- argument that this is -for- her own- good= Ls also
specioUS._ In the first place, it- _atSumet -that -extra-class-
rOom- aotivities_ are, leSS important than- _clasStoom

-,_an opinion not shared by the State Board- of Education-or the
New Jersey COMmiSSiOner of Educati-on. Secondly,. it assumes
th.at Stephen- and_ -Paul JohnsOn shobld _tick' be allowed to-
make-"this- decision fOr themselves.

This- inVadOt the _zone Of ,marital privacy protected
,'by the- Constitution-. Griswold vs., -Connectiout 381

85- 8-.Ct-. 1678, -14, -L.Rt. -2d -510' -(Conn. 19_6511._
We deal, -With4,-right Of- privacy- older
"than_ the Bill Marriage is
a 'coming_ -t oge ther _fOr -better or for -worse_,-
hopefully -enduring_,_ :and- ..:nt-irrrate t_ o 'the
degree -of being- 'sacred, Griswold V._ Connecticut ,_
Supta_,_ 341 _U-.1S. at -486.

Surely- -the- _preemption= by the_ ,PaUISbOrO-- Set-poi Board-

77

of a dedisiOn best left to the Johtisons is an invasion =of
the 'Privacy of their Marital relationship. The Policy says
that by marrying the student "assumes the responsibility of
an adult.fr UnlesS the -,ard is 'being facetious, it would
seem the decisionto goon the Washington trip or take part
in sports- activities is One which the johnsont are clearly
respontible to make.

It is difficult t calculate the harm caused t Paula
Johnson = "by -reason- -Of- -the- :bOard-f S_ i-egUlation., She is
partially ISOlat6.-.d; fi-on-hei-_- _peer- _=gtoup_, left :to itedeiVe
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second-rate educational experience and forced to view her

own marital relationghip as an encumbrance on her educational

opportunities and friendships. The Paulsboro Board has

perverted the volimboirmir loodesiesiving. of the marital act'

by relegating it to an occurrence -subject to punishment,

- resulting 'in partial isolation and exclusion. This is clearly

unconstitutional.

-.would in- any -way limit plaintiff- -Paula -Johnson= from-

; = participating_ in extraclassroom_activitieS at Paulsboro..

-High :School by reason-of her marital_ and/Or parental status;

'CONCLUSION

For the above stated reasons plaintiffs argue that

Policy #5131 and defendants' actions pursuant thereto are in

violation of the Frrst, Ninth and Fourteenth Amendments to the

Constitution of the United States and, therefore, pray that

this cOurt:

1. delcare that said PolicY #5131 is void as

unconstitutional;

-

. 2. enjoin defendants from taking, any actions pursuant

3. enjoin defendants from taking any actions which

4. grant all other relief as may be necessary and

proper to an equitable adjudication of this action; and

5:._ -award plaintiffs the crAt-_of.--this; action.
RespeCtuflly _sUbetitted-,

On the Brief:
Carl Stephen Bi'sgaier,".

Esq.

-

By:
re 34. ScFunidt,

Of =Counsel

DAVID H. DUGAN, III, DIRECTOR
CAMDEN REGIONAL LEGAL SERVICES,. INC.
Attorney for Plaintiffs



UNITED _STATES =DISTRICT_ -COURT

-FOR_ -THE-

:DISTRICT OF NEW JERSEY

STEPHEN: JOHNSON, individually and :-
as husband= and -next friend of
PAULA JOHNSON,

Plaintiffs,
VS.

,BOARD OF -EDUCATIONI=OF= THE-
BOROUGH OF =PAULSBOR0-:,_ etc. ,
et_ al.-r,

.-DefendhtS_.

.
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Civil Action /22,7a
ORDER

GRANTING =PLAIINT-I_FPS1 Mot-ION
SUMMARY JUDGNENt AND_

DENYING.-DEPENDANTS1- GROSS=
MOTION- FOR SUMMARY JUDGMENT

This -matter -having -:been---opene-d to the 'ecitt-ft by

-on motion for -siittary- judgment --and= -defendants-'

having- =been -heard- -on cross---totio_n: for- summary iudgtent_,_ Cai S.

Bisgaler, --Esquire, o counsel to paVi-d-= 1)-tigari-; I, -Direttor_,

Camden :Regional ,Legal -Services, --appearing on behalf, of

plaintiffs, --and. Eugene P Chell, Esquire, _ of Falciani, Cotton,
Chell and-Stoinski, appearing -on -behalf of the -defendants=, and

= àI1 .fact= necessary to the _determination of these motions haVing

=been- Stipulated- --by the parties = -hereto:-, the -Court ._having found:

that there is ho_ genUine issue -at- to =any-material fact_,

_plaintiffs _ are entitled. to _a -summary judgment as a matter of law_

= and=that,-aS a-tatter of law, defendants' cross-motion for

summary _jzudgment should_ be denie&,_

.

.

.
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IT IS on this the ,/,(Di day of April 1970,
ORDERED- that::

.1. -this COUrt has_ jurisdiction -over this act-ion;
-2. that Policy -151.3i -of. the -Board -o-f =EdUtation_

. .

-of- the Borough- of -Paulsboro,
_ of the State Of New Jersey,_ :entitled

"Married Students", which was revised and adopted by said Board

on the 27th day of October, 1964, is hereby declared to be in
derogation of the Equal Protection clause of the Fourteenth
.Amendment to the Constitution of the United States and is,

therefore, unconstitutional, illegal and Vold;
3. that the defendants, who are charged -withT the

enforcement of the provisions of the aforesaid policy, their
representatives, agents, employees and successors are hereby

,permanently enjoined and rés,trathOdi from taking any action

pursuant to- ;said policy; rand

4. that= the defendants, who -are- charged 'with: the-

enforcement of the provisions- of the aforesaid policy, their

representatives, agents, employees and successors are hereby

permanently enjoined and restrained frot discriminating against

s=tudents as to participation 11th extra- curricular activities

solely on the basis of said students' marital and/or parental
Status rime
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF MISSISSIPPI

WESTERN DIVISION-

trApIE MARIE-PERRY,_,et_ al.,-

P1aitfs,

-vs-.

THE GRENADA MUNICIPAL SEPARATE
SCHOOL DISTRICT, et =el.,

Defehdante.

-CIVIL ACTION-

NO WC -6-736-

PLAINTIFFS' MEMORANDUM
IN _SUPPORT OF THE COURT' S JURISDICTION
_AND TOR,-PERMANENT-INjUNCTIVE --RELIEF('

PAUL IREST-
:REUBEN ;ANDERSON

i-538-1/2- North- Farieh Street

_Jeckscin, Mississippi '3920

JACK GREENBERG
JAMES =N.- 'FINNEY'

10:COlumbus Cirdle-
Nec;.:! YOrk, Islec;.! York 10019-

Attorneys- for -Plaintilke



282

STATEMENT

On -or about September-6,_ 1967, plaintiff Clydie Marie- Perry- attempted-

tO regit ter :to attend the eleventh :grade- at a -sdhcisol taintained. by- deferidatitti

Her adMittion was refused -on- the- ground' that she was -the mother -of

child. Aii_ appeal -was -made on behalf of _plaintiff to the =superintendent -of sChoolt._

By letter dated- September 13, 1967,, the tuperintendentr, :on- behalf -of the Board_-of

Trustees of the school _district informed_ plaintiff -that -her exOlusion_ froM _Sdhool

was: permanent for =the reason-the had-been given, and was consistent With long-

standing

A complaint on- behalf-,of plaintiff was filed- im,thiS -Cotitt- teeking-

deelaratorY':and injunctive- relief oiv-the_:grotindti, inter aria, that the school

-board," t-;PoiicY -of automatic and__permanent -eicciusion- of z_unwed_ tennage mothers- violates

-the-- due- prodett- -and- equal:Protection clauses _the' -tOurteenth- AmendMerit to-the-

Constitution-of the. tatted_ States-. Defendants j/ answer Wat -duly -terVedl-and- filed

on-_September

On =October- 9, 1967-,- -a -hearing- was.:heldi in _thit- COurt- on -plaintiff '-t-motion

for a-prelitninary- injunction -. _tO the commencement -of _thatshearirigibri-Xicition,

A- second. -unwed teenage -Mother, jean_ _add6A as-at plaintiff in this

-action.-

On- December -21,- 1967,_ -thit= COurt,,:per Judge =ClaYton, -tittirigi by special

_designation as -bistrict -Judge-, issued an _opinion- and: order- _defiYing- plaintiff§ ' motion-

: for preliminary However, the Court retained jurisdiction -of the case

in order -that_ it _might -ultimately be 'fully- litigated-_on -a- more- domPlete- record _and'

the =rights of the parties rdeterinined in --A more complete and- permanent way:"
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SUMMARY=_OF___THE EVIDENCE_

The tOare-S. Disciplinary --Po liCY-

It IS the' long=at ending- =policy of =the defendant board-' that a girl ho

has illegitimate child is -automatically and permanently excluded- from attending

any school in the diStrict. =No -hearing or interview is conducted prior to the

exechtiOn Of thi disciplinë The board makes -no effort to determine Whether the

father of the illegitimate Child- of a teenage girl is a -student in one of the-

Sahohla of _the -diStriet, and no male StUdent has ever-been expelled froth School

for -having fathered an illegitimate -child (k=15)

In all other forms of Student -misconduct,,
the -Offendihg,--Student 1$ -given-

-a hearing-_,Or an-interview-mith- either the superintendent of schoolsi or a principal

(R-21,22,23) -cases Of all such other -misconduct there
are -discretionary .degreeS-

Of punishment determined-by 4_.chooi principal or the -superintendent on _the--baSi$_

of _faCtora in extenuation and mitigation, _as for example, _ prior--5-offensea_5, and

overall =character and attitude evaluation fik=20_,,3655._ In all _other forms of -inia-

noncivat, leniency is applied in -cases of a first offense (R=2' ,j),; and suspension "-

eveh for a_ period of -weeks 1$` _applied= only after ihUlt-i-PIe, infractions -(R=2-2)=._

Clydie Marie 'Perry-completed-the-eleventh- -grade inn-1-9651- =since that

year she has not attended school (R=65):._ In -September4967 -5She_ took the initiative-

to:have herself readmitted= (R-65) ._ -She had been =a student in-gooci--tanding =up- to
the time she became pregnant (R-69) She testified that she wanted -to return- to

school because she believed that completing high school was important to her

economic -- future (R=66467) ._

=Clydie -Marie testified -that She:_ha,d- never had Sexual= intercourse -prior
to the experience which led=to-iher pregnancy; that -since that -time-she had not

engaged in intercourse, and did not intend to do sh_ptior to marriage -(k=68) -. iShe

further stated_ that she regretted her _mistake and did not -intend disduaSing-

it Withinther- Children (it=70)-.
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-Enima_ Jean Wilson -Was- fOutteeh_ yeara _of age when she testified at the
-heating ih-October, 1967, and would have entered the ninth grade (R-72)=. Her
child Was--bOrn in January,-_ 1967 in -dhicago, -where _Einma- Jean hid tone from Grenada

-wheh she diScriVered that She was pregnant -(1-74). in, ChiCago she attended _a SpeCial
-School for unwed mothers -both- during her pregnancy _arid- after: the birth of her baby,
_and in--so -doing: she was able to Complete the eighth grade =(1174,75)-. ,On-completing-
=the eighth grade in the Chicago school, -Emma Jean returnedi _to Grenada with the
-baby and enrolled in Carrie- Dotson =High- School in the fall of the I9677-68 school
year (R-75)-. She was in school for three WdekS, When she was called_ into the
-princiPaV-S--Office--and asked= to -withdraw_ because of her illegitimate child (11,.;72_-,-73) .

While in SaboOl Emma Jean - never flunked -- a Tsubject (R-77) and she testified that
she wanted-_ to :complete:her-education_ in order to have -a _good: ecohOtic_-fUthrei,(3.'76)-.

:Emma Jean stated_ that she had had Only the one sexUat_-_experiente-by which
She--becate =pregnant and-- _that -she -did= -riot intend to have- another _Prior tO marriage-
(R76,77):.

Wiinesaes- who knew _di:y(11.e Marie and Emma Jean- were clled Ohe,_

MrS=. _Senora Springfield, a teacher in Grenada_ for twenty- -years-,_ and a neighbor Of

testified- that ,dlYciie :Marie- a--Very-hice=, -quiet girl, and is

regarded ; in the community as a person of generally _good= CharaCter." She further
-testified- that the girl-had-acted_ -ashamed -. of having had _pre-marital- sexual intercourse
and an illegitimate child, and never proud or boastful about_ it (R-43,45)
'Mrs.- Springfield has young niece whom she considers to be _good and decent, and
she testified' that she would have -no zheSitation--in- alloWing-_hei. _niece_ to associate

with--Clydie Marie (R-._=46)".

Another teacher, -gra-. Elizabeth= Brown -Nichols: had instructed= Emilia_ Jean

-during the three weeks of her _attendance in :September, 1967 -(R-49):.- -grs. NichotS,
testified that Emma Jean- was an excellent _student who Seemed- highly _motivated to
learn -(E-0)-. :Emma- Jean', Mrs Nichols further testified, seemed -a little shy -arid-
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=Withdrawn, but -wOrked Other students When- group ta ark was required (R,z51).,

Mrs. Nichols _stated-that -she= did not know -that EMMA Jean had- had an illegitimate
-child -until she was expelled frOni _school (R-51), and further- Stated that, based on
her experiende as a- teadher,-she did not belieVe that Emtha jean WAS the kind of
girl who ta ôuld try: to- adVergelY influence Other children (R-52).

,Mrs. 'Peggy, Joyce :Ross teatified. that she knows _and -has been a rieighbot
-Of both= Clydie Marie and Emma Jean _Since they _were very _young -(R-54,-56)-- -She

-desctibed both_ girls AS "nice" and "Very _quiet" -(R- 54,56). ;She further testified'
that to the beSt Of her knowledge neither girl was, nor hád a rePtitation as
"loose", ptomi-SduouS.,_ =or "iinmoral" ;56) .-

Some: =form- of- ,suspensicin-or- eZclUSIon.-61 Lpregnant school: girls and=-unVed-

-teenag- mothers= is not an uncommon tradition in various localities throughout the
coUntry. The rules permitting girls to return- to .school after the =birth of _their
babies --ate varied : -Sbitiel-_school: districts have rfolloWed-the-prattide of -deciding
oh_-A--dase-by-daSe =basis (Howard, pp _20, 21)=.-- others- have employed- the -Sathe-

;generai_ practice but _requite that_ such a returning -girl be enrolled in a- school
other -than- the one which she previously attended =(RUMSeY, _pi 9),_

Thcreasing):y=i_ school boards which have -employed rules of exclusion
either -Solely .diirin& pregnancy or subsequent to the -birth- Of the baby as -well-,

=_afe- coming to re-,4-amine such policy (Howard, 1340. The -Change is being

spurred 1?-y--4 better appteciation-of-,_as-=Dr. Sarrel =put it, the disastrous con-

sequences which attend illegitimacy ,(Sarrel, p. 12). These consequences have been-

:recognized as medical, psychological, sociological, as Well as educational in

scope- -(Sarrel, -0.- 12)=. -Educationally ,_ -it -haS- -been foUnd= that -lorig periods. Of

denied access to school -"sours: the educational motivation of the girls and ton,:
-tributea-tO- theit hetoming-:-droirouts"--(Sarrel,_ p. 42). :Dr. Sarrel did a study
of 166.teenage-gitlS Who -after A-_first illegitimate child were barred from schOol.
At the end of _five- year-S-, -95 had had ;repeat pregnancies, and 91 of these girls
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Were unmarried, totaling 349 pregnancies- (Sarrel, pp. 12,13). Sixty of _the

-girls were on welfare and the accounted tot a total _Of 246- of the 349 children.

Plairitifit'- experts agreed that the denial of access to -edudaticin, made such

results almoSt certain_ (Sorrel,. P. 4-7.; Howard,. -9 ,10)

The expert witnesses- testified: that in -conimunities- dOrisidering alloWing

unwed niotherS to return to school, there usually were fears that_ they would haVe-

dOntaniinatirig- or= disruptive effects -on their fellow _Students- (Howard, pp-.

Sarrel; p. 19.; Riirnsey_, pi -19). In _stime communities efforts- were made to learn-

whether-any- factual basis- SUPPOrtectilearo -of -the danger- of contamination,- and

-none was found '_(RutSey,_-p-. ±12) °..-loWever-, :doihmunitieS, which -havO'permitted_Ouch-

girla.to retnto-:tO rschOol -haVre -found their -fears of- =contamination- =and -diSttiption-

unfounded- -(Howard; iRums_ey; -pp-._ 14-,15):. Thete repOrta_ dote-froth cominunitie-S,

:and-_-SdhoOi-distridts -various-= sizes- ancLlo-datiOrii: throUghoUt the country-

-(Howard =,, rpt). -31, 32) .

One expert testified that in his opinion- the_presende- Of unwed mothers

Served- AS -an ,effeCtilie -deterrent_ to--otherigio. premarital isekual

intercourse which, in :hie opinion-,- -has led to a decline ln_the-number of illegitimate

pregnancies (Sorrel,. -pi). _30-,-J7). _Though= -all the experts. donsidered _the prograino

throUgh- which girls are- returning- to school _desirable,: there- it- evidence' _that _they

_Ore- not indiSpenSibIe_to-,PoSitiVe reSultS.,

to--the-_adOption- of the - program at Yale, -Sorrel,. for -a -period of

-five years, _followed= -the progreta of 56- girls -Who :had =had- first _illegitimate

child: and= were- allowed to_teturn =to -Sdhool _(Sarrel,_--pp. 28,29). He-= testified -that.

_85% Of theSe -finished_ high- adhool, _and _siX of these: girls: entered college

(Sarrel, 29).
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The argutherits- of plaintiffs, and the opinion -of Judge -Clayton in

support of- the-jurisdietion of this Court, are a matter of record in this case,
arid- need- only be briefly_ reiterated here.

-Plaintiffs, in their complaint, alleged that this Court has jurisdiction

of -this aetion---based- on- the ptovisitfis Of_ 28- s1343. -fn its oPinion,_

after hearing on- plaintiffs' motion for preliminary injunction, -the -District Court,

per Judge -Clayton, Sitting_ by -Special Designation as District Judge, -quoted the

'relevant subsections of Section 134-3:

"The, diStrict_ thurt-ShalI :have-original jiiriadiction_
of any civil --attion-authOrized.-by: _law- to be commenced
by anT,Person:_

-(3)- TO redress -the- dePriVationi_ under dolor Of any
state- law, statute, ordinance, regulation, custom,
or usage, of any right_ -privilege or immunity secured_
by-the tonstibliion -0f -the 'Uniteds=Statee

-(4)- To recover- damages or to secure equitable or-
-othet- relief under any act of =Congress providing for
thelProtectiOn.-of -rights

The cause of action which these _plaind.fts--haVe-- fought was _treated=

and authorized by -Congress in 42 _U-.S.-C. *s1983_ _to :Protect -individual constitutional

tights ,:_asz-waS -Tidied by :the-_DiStriat -Court in its =opinion. Judge -Clayton,

opinion, p 10 The rightst, _privileges or immunities which plaintiffs asserted

are, inter alia, those contained due process and equo:ipfotadtion clauses
--

of the -Fourteenth ': Amendment to the Constitution of the United States-

Defendants do not -deny that they were acting -tinder colors of -state law,

but In their _Memorandum Brief, filed on or :about -October 14, 1967, and on oral

argument- on January 28, 1969, contend the absence of federal district court

jurisdiction on the grounds that, by -stipulation, plaintiffs have dropped their

-claim that the polity -herein -question was enforced on a -racially -discriminatory

basis, and that without -allegations and proof of such racial discrimination, the

jurisdiction- Of -this Court must faLl. This--Oontention- ignores other- aliegations
1.

1.

1.

1.

1.

111

1.

1.
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contained: in _plaintiffs' complaint and- arguments in- plaintiffs' _memorandum- in-
SUpport of _the Court's jurisdiction, filed: on_ Or -about _October 16,_ and--alt-.

further ignores concluSibris of law contained- in the -memorandum opinion of Judge
-Clayton. _Plaintiffs -originally alleged _racial discrimination 1n -the enforcement
of the _subject policY-,_ and: subsequently _agreed, -by stipulation-, to drop said
allegation. However,_ racial ,discriniination- was -btit one of _several alternative'
grOundS. alleged-by-plaintiffs-, either of _which would -be sufficient for the proper
exercise_ Of Jurisdiction-iv-the =federal _district -court.

In their -memorandum:in _support of- jurisdiction; plaintiffs argued,-

"The,rdompraint-avers, that =defendants' -blanket policy -_(dlearlY
a "regulation, custom, -or--usage ") -of denying_ unwed -mothers-
_admission-to-the-schools-deprives.=praintiffs of rights and-privileges- secured -by the _Fourteenth- Amendment to the =- United-
States-_Coristitution--.. Inter_ alia_,_the_ Polityz-Violatet the-due-process clause= of =the- Fourteenth-_--AMendnient beCause- it is =-notreasonably relatedfto any Valid-pUrpose .(VIII),, and because-it- is- enforced- in-_aiy arbitrary and:_capridious-manner-withontreasonable -standards -or-fair -ProcedureS=.(VIII). Inter alia,_the :policy =violates- the equal-protection-- clause-- because-it-creates -an inVidiods discriminating,- against
Unwed :mothertsincatiie- of -their -statut--afid- sek

The District-- Court-, -per- Judge -- Clayton, -- concluded :

"The claims- Of =Plaintiffs of :unconstitutional deprivation -of: rights_Secured -by ithe Fourteenth- Amendment cannot be- classed--as ImMaterial,insubstantial -Or frivolous-.. ThuS,- for 47resent -purposes- only, this-coUrt_now-bolds that ;it does =have jurisdiction: of the-stibjectzmatf,er-of thit-snit and.-of.- -the parties. --A-=host -of authorities- could-=be
tos=support this view, -bur at -thit-tirite,_ no good would-- result=-therefrom." f(Clayton,- opinion, P-. -10) _(emphaeis- _Supplied).

Jurisdidtion has-been- held: proper- in -actions, Wholly-Unrelated; to
,allegations of racial_-discrimination.n_but_nevertheleSs the:_equal

_protection- and-due _procesi -clauses. See-,, e.g-._, -Baker v. Carr, 369 U.S. 186 _(1960_;
:-Haque -v. _CIO,_ 307:_U-.E. 497 11939),;: Monroe-V. :365--O.-S. -167 =(1961)_; DixOn-

-v. Alabama ;State -Board, of ;Education, -29-4-:F.-2d: 150 -(5th_ Cir.), _cert. denied,-
368= _t1.8. 990 -(1961);_-,Olicker,--V. Michigan :Liquor Control Commission -, 160: F-.2d 96-

(6th Cir._ 1947); licCoy -V.___Providence-_ Journal_ Co.--, 196:F.2'd 760= -(1st Cir. _19_ ):,,
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cert. denied, 342 U.S. 894 (1951).

I

The Automatic and Permanent Expulsion of áintiffsFrom School Without Any Preliminary Procedures Vio-lated Their Rights Under the TDue Process Clause ofthe Fourteenth- Amendment.

It is a constitutional principle-of long and -consistent_ tradition- that
"Whenever _a: goVernmentat

:body- acts -so as -to- injure an individual, -the Constitution
requires that. the adt be consonant with. due -process ,of law." Dixon V: -Alabama -State
:Board of Education,

:294 E.2(1_ 150 (5th- Cir:")-, cert denied,_ 368 ---U.S. -990' (1961)-, at
p 155, ariUsee-, e: Joint_ Anti-Fascist 'Refugee: Committee

_v. :McGrath, 341 -b.ST.-- 123
(1951)

The- MiniMuM procedural requirements nedessarY to -satisfy due prodesa
depend _upon the

circumstances and the interests of the- parties- involved. _DiXon,
.-supra. In--Joint= -Ant irFascis t Refutee= CornMittee-V. McGrath, :Mr. _Justice- =Frankfurter,

-in--a doncurring, opinion, :stated:

"It is-noteworthy
that=prOcedural =safegtiarda -cOristitUte- -the--Major portion of Out -Bill of Rights And so, :no-one; nowdoubts- that in the criminal _law, e_r-persen' a :right te:_reaeoni-able-notice of a-charge- against -him, and an opportunity

to -be -heard--iii
-his--defense.- .- Not: is= ;there doubt that-notice and hearing=

are-ipieretuiSite-ro due process in civilproceedings, Coe v. Armour
Fertilizer -WOrks, _237 :U.S-.-413: =(1915)-: . -.= Only the narrowest

exceptions,- justified:by- history' _become- part of the -habits _of= out_:people- or=by-_obvioda__necesaitY _are- tolerated." pp. 164-165:-

The interests of the parties and the circumstances= surrounding the ex-
-Pulsion of -these Eplaintiffs provide no basis_ for an exception

to the due --_prodeSS-

requirement of 'notice and =fair :hearing. -Dixon :_v. -Alabama- State Board of -Education,
supra; _Woods- v. Wright,_

334 F.2d'369 -(5th: Cit. 1964). The tare exception in -whidh-

the---_courts have-permitted -an exception te the- rule--has =been tho-se -ca'Ses involving

_alleged threata-of-immediate danger to the public or to national -security, See, e.
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Ludecke v. Watkins, 335 U.S. 160 (1948)- (narrowly upholding the attorney General's
summary denial of a visa to an alien deemed dangerous to national s.curity); and
see United States ex rel Knauff v. Shaughnessy, 338 U.S. 521 (1950). In Dixon v.
Alabama State Board of Education, supra, a case in which students of a publicly
supported college successfully challenged their summary expulsion, the respective
interests -of the-- parties were--evaluated by the Court of_ Appeals for the Fifth
Circuit.- Finding -that -the State -of Alabama -had' no interest sufficient to justify
summary _expulsion, -the Court said:-

diSeiplining_ of -college studentS there -are no _considerationson immediate danger to -the public, or of peril-to- -the national_seCtirity, Which- should,-ptevent the Board from exercising at leaStthe -fundamental principles _of faiiness bY =giving_ the- acetised- Students=notice Of --the- charges -and an- =opportunity- '=be= -heard in their. owndefense. Indeed,_ the-exaMpleS set by theleat0-in failing so to d6. . . can -- well :b_keak the SpititS- of the expelled students and ofothers -familiar With the injustice; =and:,do inestimable iharm -to theireducation. Dixon, Supra,- :p .

The -opportunity for"--an-education-maY, in -the highly complex- -and.- competitive
society- -of America, _have dome to:-be- recognized _as- a right; Knight v. ._State:Board_-ot
Education, 200 F. -Stipp-. -174- (1T.D. Tenn. 1961)_; Cf. 'Lamont m. ,-PostmaSter Genetal,
381 -U-.S. 301- (1965) (--fight of addess td-rinfolmation),, -tether- than- 'a privilege -.

evNWhatever its :PreciSe_ nature-, its vital impdrtance as a_ private_ -interest ha-s-been

securely establiShed-tot due process purposes. 1 -The- Fifth =CirCuit in Dixon -has -said:

requires -no -argument_ to demonstrate -that eductition- isz Vital-and-,_ baSil to civiliZed- society. Mithoilt sufficient'education the -Plaintiffs, would not be f-atile_-t-O---earli:_an- adequatelivelihood, to -enjoy life to the =-fullest,- or to fulfill =as- -COtripletely -as-- possible the duties _and_ _responsibilities of .good,citizens. "" ,p, 157-.

What -was said in- Dixon -with respect =to_ the importance=-of a _college education
must apply- with even _gteater force faith reSpeCt to _the continuation and -coMpletiori-
ot :high school educatidn.

The --district court in ,Dikon:had-upheld summary expulsion-, inter alias onthe grounds that -plaintiffS= ha-ct no- constitutional right to-attend- a- publicCollege. 186_ , at -p. 950. However:, the due process _requitement ofnetide -and= fair -heating-need- not be ,predidated -on _the -alleged_ Violation ofa= ptidt -cenStitutional right-. _Cafeteria -and keg tautant :WOrkets _ McEltdy ,et :al. , 81 -S_.Ct. 1743 (1961).



-The Defendant's- Rule of AntoMatically -and- _Permanently -Expelling
Teenage -Unwed Mothers: Violates- the: Dtie -PrOCesS and Equal
Protection Clauses- =of the Fourteenth-Amendment Because- It- is=
Inflexible-, -Unreasonable, Arbitrary and Capricious and-has_ No
leasiinable RelafiOn't-clany tralid--PurpoSe.

_

The Fourteenth -AtheridMent requires that -a state regulatiOn "shall
not be unreasonable, arbitrary, or =capticiouti and-- that .the means selected

Shall have areal and substantial relation 'to the object sought to attained._"-

-Nebbia-v._New York, 291 U.S -. '502-, '525 (1934) -; cf. Gulf C: & S.F.R. _V. Ellis,

165 U.S._ 150,= -155 (1898); Panama_Refining- Co. _V. -Ryan, 293= U.S. 388 0.935)-

The reasonabienesS of a regtilatiOn is -to -be detertined uPOn

the-- basis -=of a-careftil examination Of -an_ the- _relevant_ -facts- in a -particular

liebbia,17: New York, supra._ In -this case _the- interest of the State

of- Mississippi in regulating -=the -mOrala of Citizens collides with the

vital interest of the _individual in=- obtaining education. The-criicial

importance- of education_naS =been- recognized -by-the :Fifth- Circuit: in -an- historic

,deoiSiOn. Dixon V:-__AlabahOtate . Education- is :all
the more important to-- unwed- teenage mothers- and their- children -becauSei of the
althoSt certain- disastrous edonotid,, sodial and cultural consequences- Which

-attend- illegitimacy-. The importance :of the= individual intereSts- at stake-

requires =that the-Closeat -serutinY -be- given- to -an infringing state regulation.

At the outset, it is an undiSputed tact that plaintiffs have
been= excluded from school_ solely bedauSe they have given birth to illegitimate
children. It is thuS irrebutably preSuMed that any girl who gives birth to

one illegitimate child IS irtedeeMably corrupt and that the pretence in

School of any such girl treatet suCh a threat of corruption of other students
that permanent "quarantine" is viewed as the only solution. The inferential
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Chain underlying the rule is not -based on even genera' supportive evidences

and is, in fact, at -war with a good- deal of evidence and law to the contrary.

The- prestimptiort that out -of- wedlock pregnancy is- -per _se -proof of- bad

charadter and immorality -has been apedifically rejected. Nutt v. Boatd of

Education- of Goodland, 278 'Pad. 1065 (1929). Similarly, the assumption that

unwed teenage mothers pose -such a disruptive threat that their exclusion from:

school may reasonably be continued after they haVe- given :birth to their children

has also been rejected. Ohio ex rel Adle v. Chamberlain, 175 N.E.2d 539

(C.P. 1961), Alvin Independent School District v. Cooper, 404 S.W.2d 76. (1966).

-The arbiltatineSS- and- CaPriCibUSneSS of -the: rule is- deniOnStrated_ltY- the.

'fadt that its punitive- sanction -applies to only one_ of the offending,_partieS

Le. :the -teenage_ mother._ The defendants have- admitted, student .

has ever been =expelled- under the -rule,: and_'that_ no attempt =haS=eversibeen made

-to- aScertain -the _identity of -even one -- putative teenage-father of-

illegitimate child. Thus- male- Members of: -the- Student_=body=-are left at large

with certain _knoWledgesof irpunity-. In- terms -=of the -- defendants-=- attempt to-

"quarantine" (11=37_, 38)_ -of fending.sgirlS -by- keeping_ them_ away-from= their

-dontemporaries-,_ or vice -versa,_ thei_effidady of_ -the-rule is extremely-

questionable, since plaintiffs have- ample- opportUnity to ass-oci-ate with- their

_Contemporaries _ef ter Sdhool -hours- _during the week and- during- weekends-. More-

over, defendantS have produced_ no -evidence to- support_ the -- thesis that

"quarantine" if necessary in- some- cases- need be permanent in all cases. The-

:Supreme Court has -said that_ where_ :the interest _placed in jeopardy by the .State

regulation is especially vital, the courts will forbid- "broad prophylaCtic

rules" and, require "precision of regulation_'. NAACP v. _Button, 371 U.S. 415,

=438 (1963). The breadth of the "abridgement must be viewed in the- light of



lesS drastic means for achieving the Same baSiC putpose." Shelton V: Tucke.,

364 U.S. 479,_-488 (1960);, Griswold v. Connecticut,- 381 U.S. 479,_485 (196);

APthekei v. Secretary33f State; 378 U.S. 500 (1964).

"A govenithental purpose to - control or ptevent activities
constitutionally subject to state regulation MAY hot be
achieved by means which sweep unnecessarily btoadly and
thereby invade the area cif ptotected -freecloma.0 NAACP V.
Alabama, 377:U.S. 288, 307 (1964)4 SChWare V. _i3oard-__of__,Bar
Examinet§, 353 'U.-S. 232, 239 (1957); Shelton _v. Tucker,
supra, Aptheker v. Secretary_ of _State, supra:

.

Plaintiffs have presented evidence Which contradicts theihaaid

assumptions- -on which the -rule_ is= foUhded-. this: Uncontradicted eVidende_ishoWs

that all teenage_-UnWect_,mothers_ cannot be judged -by=- one standard,

and that,- careful consideration of such- factOrS=-As -a.-girt's general _reputatio,

academic- recOtd-, -andi-aUtrent attitude and motivation for education proVide a_

foi-objective -detertinations -on fa_Case4ycaSei-baSi-S-. -Plaintifka-"

-evidence_ further ShOWS:trhk the impact of- -rettining_teenage_ -*unwed thOthets to-

-school -depends- Upon the- individual girt; _and- that-rgeherally the rettitti of
such- girls has= hot been -folloWed hy disruption-ands increased:

In fact,' experience-:hat-_ShoWn: that -SOme of these _girla have- serve& as

constructive examplealpecause- -of _their -hitik motivation for edubation (Satrel,

pp. -36-'37-) .

On the other hand, the superintendent conceded- that -not all girls

who: might become mothers of illegitimate children if alldWed to return to school

would exert a disruptive Or corruptive influence on their fellow students (R-33)

He- -also conceded that, as he is called upon to do in other cases Of student

infraction of school rules (R-29), he could, if allowed, make a judgment

in -each case, on the basis of character and attitude, as to whether an

unwed -- teenage mothet should be allowed to return to school (R-40).
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The_ fatally defective- rigidity- of the rule- is fUrther- illuStrated

by comparing the pbnitiVe sanction which its- infraction entails--with those

Which -obtain- in other forms =of -student -MisCondtict. In fact,_ no other form

of student iiiisdondUdt-on-or_off .campus gives riSe _to automatic and _permanent

expulsion. In all other instances -an offending _student_ is= interviewed:-before

diSciplinary -action- iS taken. _Usually' the_,sttident -redeiveS ia :Warning; and-

eVetv:teiliPorary suspension- it _retely _resorted- to.

Defendants- -have offered no. -rational ,explanation- for singling out

illegitimacy aS a -form .6t- -thiScOndUdt Sso -grave ,as] to- recniire the-=-Sirigularly

harsh- pbriiShMent-which -it entails. -MoteoVer-, in light_ of_ :the cOUntervailing_

iinportanCe of education tO boili the citizen nand_ the,sstate no- rational_

ekplanation= -spossible.

In ThoiffaS_ V. rliotiaing_--AUthotity-of=_City of ;Lit tle-_ Rock , 282_ T.SupP . -575_

tTa similar rule-of id -publid hobsing_ authority= -was= successfully

-challenged: There, inotheta--of illegitithate -Children_ were -automatidally- batted-

-ftoth_-_publidlY±:sponsored- loW-AnCome- houSing. In in-Validating: the rule on -due

process and _eqOal protettion- grotindS, the Court Stated::

prohibition- of the present- policy la _abSoltite._
It makes no distinction betWeen the unwed i-mother -With- one
illegitimate- -child -and the unwed -mother- With ten such- -children;:
it does not take- intb account -the =eirCumstanceS-of the
illegitimate -birthbr--bitths,- the _age, iknowledge, training
or or the possibility or likelihood
of -future -illegitimate births. . . .

"In the Court's eyes the present regulation is drastic beyond
any- reasonable necessity in the context in which it was promulgated."



CONCLUSION

Plaintiff§ respectfully urge that-the Court has juiSdictiOn -over

this cause, and-that-such_be found-and declared Plaintiffs further urge-

that on the basis of the-uncontested_ eVidence in_this_case they were

permanently barred-from school because Of-A-tide which is- unconstitutional in

two major respects:_ itprOVides Iotautomatit-expulsion,- hUS depriving,

plaintiffs -of notice--and a_kait_and-Impartiai hearing;-fUrther, it is-in

its-SubstantiVe Operarion_oVerbroad-,_ infleXibie, capriciOnS-and unrea§0101e.

Plaintiffs fhaVe-ipregented-UndOntradicred expert evidence -which

casts-lraVe-dOubt6_on_th4-ValiditY of the_ blanketsa§SUmPtiOnS-uhderlying,the-

tqe ===- that- outoE=t4ddio6k prbgnancy is_CoridIUSive-eVidence_Of immoral

_character and in all inStaticeSAU-Stifie§,s0ermanenr_quaratitine.

have-presenred-ntConteStectevidende of their-generally -_good -Charadter,

=de§pite-the-tiStake-Of'illegitimadY each -'has -made. Plaintiffs finally-urge-

the:Court that on the baSisofthe-redord-in this case they ate-entitled_t

an 6rder=enjoining defendants -froth ObStructingtheir immediate readtiSSion to

Sdh661 and _holding -unconstitutional -defendantS' blanket rule of automatic,

permanent expulsion.

Respectfully submitted,

PAUL BREST
REUBEN V. ANDERSON

538 1/2 North FariSh Street
JackSon, MisSissiPpi 39202

JACK GREENBERG
JAMES N. FINNEY

10 Columbus Circle
New York, New York 10019

Attorneys for Plaintiffs
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Special Circular No. 10 1968-1969

BOARD OF EDUCATION-OF THE CITY OF NEW -YORK
OFFICE OF TIE SUPERINTENDENT OF SCHOOLS

ONO

SUPERINTENDENTS AND SECONDARY PRINCIPALS

Ladies and ,Gentlethen:

EDUCATION -OF :PREGNANT STUDENTS

September 27, 1969

7

Iii_xecent years_ _the number of Tregriant girls of :school- age has been
increasing--steadily. These _students ,present a- unique- educational problem
for-whiCh we -have been attempting-td=make-Trovision,

-We haVe setup a number: of centers -for_ continuing their -Lill-tithe_
educatiOn-=and: are developing_ others. Each_ via center- operates under the-
leadership-_of- a -coordinator-of licensed tOpervisory _rank and-=has the same_
-status= -and recognition' as any other school- in- -our -System. It
disciplined-including -8 regUlar :Secondary sChool cUrricUlitm-,With,:proVition-
fer-speCial .Counseling___needt._ -MoreoVer,_ in_-association_4ith
community _and: health- agencies, -a -SpeetrUt_ of-Other necessarynecessary- services is
provided =. ,Suchr_tervices-inCliide =Medical: _Care, as well As--welfare;" social
Vork,, nursing anil_speCial-counseling-As-needed.

Ifiterim-evaltiatiod-of thiSz-prograrii-offspeCial :centers -hat_ -supported-
_our original - projection -that they--Can-:proVide-,more--feffective--ethication than

through_-honit,or -part-tiMe- instrUctiOn--WhiCh- are =also- available
However, they= must -be regarded:_as-one -resource -anking a-ntithber -becaUte- of -the-
laCk--of Apse* andslbeCatiSe-:they :MOY::not be 'the- answer eVery -problem., Our
responsibility -for-the-education- of all school age-:Childreri 1n-eludes_ _the_
--pregnant- teenager._

These--girla --perthitted,t6 remain :in their regular- School program-
ad hing-tisE -their physical= and emotional l_ _Conditiori- permits: An= individual
decision _is m is in -the .best interest_ of _each
-student -foUnd-_ to,:be--Pregnant.- -The-l's_-parents arid: physician should be
consulted in_ deVelOping the -educational- plan -to- fit -her needs.- If -she is ashort time away from completing the -- term's- -work or -from graduation,_ and, if
=her Thysiciari :advised that she 'may- attend classeS,- -she-TshoUld- b e encouraged
to continue--at her -home schoOl. Should-this ConSultation lead-to -the- ton-
Clusion -that -continued- attendance-at the -home =school -mityi-be detrimental -to
her phYsital-or Mental_ well7being, _the -should- be -transferred- rto-ione of the
special centers -or soiher suitable arrangements_ should :be Made _for continuing
her education._ AS_ in other school -matters, -the_ final deci-Sion- rest
-upon the __good judgment of -the_ prinCipal of the home- School who will consider
=a1-1_ the factors involved:.

After deliVery, the young mother is expected to attend school. If she
is= returning to an educational center, she should be transferred to a normal
School situation as Soon as possible. The receiving sada must grant credit
for all of the work completed at the special educational center as certified



298

by the- -records_ forwarded -by that _schoolte -coordinator. '_Some of- these girls
will have completed the_ Course -requireMents-for -school-graduation. The
-guidance counselor of the -special educational Center-Will contact the- aPpro-
priate-sdidance counselor of the -high- school she formerly -attended, and send
her- completed record- for _evaluation. If the requirements for _graditatiOn are
met, the--high school of origin --will issue -the appropriate diploma.

It _is not- possible to- predict -all- the_problems -that may develop in the
-education-of these_- children -. We can expect- that -the principals and guidance
counselors of -high :schools Will cooperate sympathetically -with 'the -Coordinatore
--and- guidance, personnel Of_ the -speCial centers in-resolving situations that
- may--arise in order to encourage and -expedite: the continued- education of :these
children..

-Please- accept ray- appreciation -fOr- your help in -supporting this effort to-
fulfill our -obligation to.-provide-maximum-education -for these_ young, people.

Sincerely yours,

SEELIG= LESTtR

iDeptity -Superintendent
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Olean it3 F.X

The request_todestroY-the remnants'ot
whatever still_reniain-is =denied.

I think_Shakespeare, at the time that he
-Wrote_ some =of hW yarns, -may have ecin,
-templated that--_this case-might come-up
and named t*o= of- them, in regard -to
the evidence that=hai=been diScloiedshere,_
one _Was "A Comedy of Errors " and =the
otherwas "Much Ado-AbOtit Nothing."

That the-findings -of th e= Co ti rt.-tha t-
ii.the decision of the Court.

We will stand adjourned; Mr. Marshal.

HARGRAVES
app. 1155 (1971i

=Osy_ osin*AY,:- bYi---hir _parent.

Robert:HARGRAVES. _Principsitill-North-
Kiddlese-x-Regicinal:!nkhz.school. _et al.

'11-340-C.

-United-States- District-.Cotirt.:
p.:-Mass*chuketti;
-larch

-Attion under -Civil- Rights Act
=brought- on= -behalf- of pregnant_ un-
married. -senior at :high -school: against
school oificials- who -had=- nformed-stu-
-dent_ -that _She_ was- to-stop= attending-
regular- -claSses at high -school The
plaintiff -mik.'ed- for preliminary- in-
junction. The -DiStrict Court. Caffrey.
J., _held-that plaintiff was -entitled 4)
preliminary injunction- requiring school
officials to =readmit -her- on a -frillAinie.
regular-class-hour._ basis. -where -there
was- neither -shoWing of- danger to -her

-physical-or- mental healthiresultant from
her attending -classes during _regular
school- hour§ nor valid eduCational_ or
other re_a-son to-justify requiring her to
_receive educational treatment not -equal
to that given all others in her class.

ReSpondents ordered -to readmit
plaintiff until _further ordered.

1155

1. injunction G=3147
To-obtain. _ preliminary injunction,

_

plaintiff -must =show -that denial -of- in-
junction =will cause certain and-irrepara-
ble: injury- to _plaintiff -and- that =_there_ is
reasonable, probability- that :plaintiff will
ultimately _prevail -in- -the litigation.

-2. Injunction cF147-
Pregnant. unmarried:: high school

senior was- Entitled -to -Preliminary in-
junction- requiring _school officiala -to
readmit her on- a-full,time. regular-cl_ass-
hotir, basis, Where -there_ was neither-
showing =_ of danger to- her -PhysiCal or
mental health resultant -from her at-

-lending- clasieS di-041g regtilai School-
hours-nor -valid echicational or other-rea-
son--to justify -requiring= her to- receive
educational._treatment__nOt_ equal- to that-

_given- an otherk-in)ter- cis*. in--action
'brought- _Under -Civil -Rights= -Ad:: 42.

1983 ; = -1841

-8-Schools and-Schooltlistriet4 CF148-
Right-rtOreceive_Publie sehool educa:-

_ bakte,persorial right =or-liberty.

-4. = Schools and *hail _bistricts _(*170-
BUrden of Justifying any school]

- rule = -or regulation.- limiting or -termi---
_nating, -right -to- recei::e= public school=
education-. is on- school authorities.

Stuart R. Abelson. Carolyn R. Peck.
.

Center for Law and Education. Cam-
bridge. Mass.. for plaintiff.

James E. Shaw. Dunstable, Mass., for
defendants.

MEMORANDUM and _ORDER

CAFFREY. District Judge.
ThiSIS a civil action- brought on behalf

of :al 18-year Old pregnant. unmarried.
-.;lior at the North Middlesex Regional

High School. Townsend, Massachusetts.
The respondents are the Principal of the
High- School. -Robert HargraVes, the
seven individual members of the North
Middlesex -R-egi-onal High School Com-
mittee. and the Schcol Committees of
Pepperell and Town-Send. The cause of
action is-alleged to arise under the Civil

299
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Righti Act, 42 U.S.C.A. § =1983, and
jurisdiction of this court -is invoked
under 28 U.S.C.A. § 1343. The matter
came- before the court for hearing on
plaintiff's application for preliminary
injunctive relief- in- the nature -of an
order requiring reapondebtaitO re-admit
her to the Regional High- School on a
ftill-time,_ regular-class-hour, basis.

At -the hearing,:eight witnessesleati-
fled. On =the basis -of -the- credible -eVi-
Once =adduced at -the hearing, I- find
that -the- minor _plaintiff. Fay Ordway,

=resides at- East Pepperell. MaaSachusetts.
-and-is-preaentlY enrolled as a senior- in
the North MiddleseX- Re_ gional' High
SchoOl: -and that plaintiff informed Mt.
Hargraves, approximately January _28,
_1971,1thatshe_wia pregnant andieXpectedi
to Aó- a_ baby- in =June =1971.
There =is 'Outstanding a -rule = -o the=11e-
g- (Gni!: s-ChOol--,cOinriiittee.:ntithered
821, which -- provides: -"Whenever-an= up,-

iti.-North--Middle-
=a-excRegionati-Iligh-,Schoeshall
lo-ibe-_pregnant._ her -membership in the
schoOl-shalt=be-immediatelY=teithiriated."-
-Beettite -of the imminence= -of_ _certain-
exathinationa- =and the fact that school
vacation =_was,beginning- on -February 12,

ilargraVea-iiriforthed plaintiff-that
-she- -waS: to- -atop -attending -regular
claases= at- the 'high= scho-ol= is of the-dose

-Of-achool on February '12. --This-rinatrtic-
-_tion= =was- confirmed= in -writing -by _a
letter fioin- =Hargra-ve0O- plaintiff's

-mother, Mrs. Iona- -OrdWay,_ dated=
-Febrtiary-12; -1971, in which Mr.
-graves gated= that -the following =condi,

_

tions would goVern_ Fay_ OrdWay's
_relations with- the -schoolfor the _re-
mainder of the school year:

a) Fay will-absent herself-froth school
during regular school- hours.

b) Fay will be alloWed to make- use of
all school facilities such as

guidance, adminittrative,
teaching, etc., on any school- day
after the normal dismissal time of
2:16 P.M.

c) Fay wilt be allowed to attend all
school- functions such as games,
dances, plays, etc.

-d) -Participation_ in senior activities
such -as class trip, reception, etc.

e) Seek:extra help from her teachers-
during .after- school -help sessions
when needed.

f) Tutoring at -no cost if- -necesaary;
_such -tutors- to be -apProVed: by -the
= administration.

g)- Her name:will-remain on the school
_reiste-r- for-the -remainder-- ofn the
1970-71- achOol Year -(to= terminate

-on graduation day-tenIatiVely
scheduled -for-Jime 11,-1971).

h) -ExaMinationa -Will be- taken
periodically -based= upon mutual
-agreement -betWeen- F_ ay_ and- the
respectiVe teacher.

Thereafter. _Plaintiff -retained counsel;
'hearing- was req u 0-Med.:mid _twas= he_ ld-

by- the_ -ichasai- -eothniittee on =March- 3 :-
1971.- The school committee- approved=
the =instructions and proposed =ichedule-
set- out -in Mr. Hargraves' -letter -of-
-FebruarY =22. and -a-icoinplaint-was filed
-iii7thia-court on March -8 ;-

[1) It =is -well,established that in-
=order -to obtain , a,prel iminary_ injunction,
the:iplaintiff must ::atisfY =two- reqUire-
-inenta-, -( -1 ): that_ dettiai Of --theAtijuncticin
will cause _certain and_ -irreparable -in-
jury to -the -plaintiff. Celebrity, --Inc. v.
Trina, _Inc.. 264- -F.2d- 956 41 -Cir. -1959),
and= (2) "that =there -is a -reasonable_
probability that (she) will- ultimately

in -- the =Cuneo :Press
-of XX., _Inc. V. Wetson, 293 F_ .Supp.
112 (D.Mass:1968).

At the -hearing, Dr. -F. Woodward
Lewis-teatified- that--he

-tending physician- and that she is -in
excellent- =health- -to attend school. He-
expressed =the opinion -that the dangers
in:attending school-are no warse-for--her
than for a non - pregnant girl student,
and -that= she- can= participate in all Ordi-
nary school _activities with- the -exception
of violent calisthenics. An- affidavit of
Dr. Charles R. Goyette, plaintiffi at-
tending 'obstetrician, was admitted- -in
eVidenee, in which Dr. GOyette cor-
roborated the_opinions-of Dr. -LeWis and
added-his opinion that "there is no rea
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son -that 'Miss- Ordway -could not con -
tinue -_to school 'until- immediately
-before delivery?!

_Dr. Dorothy- Jine Worth, -a medical
doctor, employed -as Director of -FamilY
Health Services; :Massichitsitts _Depart-
inent-of Public Health, testified that_ in
her opinion exclusion of plaintiff will_
cause -plaintiff mental anguish which
will- affect the-course-of her pregnancy.
She -further testified that _policies
relating to- allthving or- forbidding
pregnant- gi -to attend =high= school' are
;now widely Varying- within the 'state
and-- throughout the- United =- States: She=
teitifiedlthat both-Beiton'ande* York-

-now allow =attendance =of unmarried
pregnant -=stticients in= their _hightchools.

=She further ='_testified--that she was =not
:aware = -of any -why any- health=
=Problems--_which-areSe_during the dar_at,
schoor could- not- =be handled' by -the-
-registered= -nurse on duty at the high_
=achtioL

Dr. :Mary Jane- England;
doctor --and paYch iatriit -ranee heti:to =the=
Staff of- =St: Elizabeth'S -HospitaL_
pressed ==the dpin ion _that--young girls in
plainti f pesitiori--vt.ho, are required=to

-absent themselves= _from Sch:ool-=become_
deoreaied; and that the depression =of
the motherhat adVerse; if fect- on the
child, who =frequently_ is- born-- depressed-

-and- lethargic;_ She further testified
psychiatric--Point- =o1 -view

it is deiirable to keep --à- person -in- :the
-position of plaintiff -in=as -much-contact
With her friends and .Peer- group as-
possible,_ and= that -they Should not be
treated -as _hiving a= malady_or

Mrs. Janice Montague, holder of a
Master's degree in- social *ark from
Simmons Graduate School,- testified
that on -the -basis of her eleven years
experience working with -Crittenton
House, she -has learned that -the_ con-
sensus- among social workers- who
specialize in=working with-pregnant un-
Wed girls is to-give-to the-individual-the
choice of whether to remain in- class -or
to have private instruction after regular
class hourt.

Plaintiff- testified- that her most
-recent- grades -were an -A, a Bplus, and

-C-_-pluses, -and -that she strongly
desireszto attend school- With -her -class
during -regular _school- hours-._ She testi-
fi ed;that_ she=haa =not= been;Subjected==to
any erebarrasimerit by :her- clasimates.
nor has She been involved- in_ any- dis-
rtiptive incidents Of any kind._ She
further testified- that-the has-,not =been
aware- of any -resentment- or any other
change of attitude on the-;part- of the
other =studentS in- -the- school. Thit
opinion -of plaintiff -at=to -he r continit ihg
to _enjoy- a -good:-relationshiP with -her
-fellow-students:was corroborated:by the
=achool_librarian, Laura J. =Connolly:

The remaining witness _for--,plaintiff
was-:Dr._islorthin_ A-. -Sprinthall,_=Chair-
mah_ol=the Guidance_ Program. 1--tarvat-d=

'Graduate: School= -of Edticationi who
testified that ;in--= his_:opinion- the,_type; of
-program-,spelled-:out_in=_Mr.__Hargravds'
letter -of -February- 22 ;- "for _After-hours
instrUCtion.vt'at not educationally- the
equaU -Of' -regular- -clasS- attendance -and-
ParticiPation._

clear,_ 'item the- hearing. -that
--atteinpt bein g made to frmatite

-or-punish-=-Plaintifi- by the tchooLPrinCi=-
Pal or, =for ;that_ =matter._ -by the school:
committees._ :It is- equally- -Clear -that
Were _plaintiff-_married, ,She- would=be- al,
lowed to =remain =in :class duringregular
School :hou-rs_ despite_ :her- pregnancy.
Mr._:Harraves= made -it -- clear -that- the
decision -to exclude- plainti f f_-_*as- not =hit
Personal dedisien.:but_was a; decision -he
felt_ required to make in view- of: -the
policy of-the school cemni ittee -which he
la- required to :enforce as part --of- his
dutiet as Pr --responSe to

-questioning,_ Mr. Hargraves =could not
state any educational purpose_ to be
served by excluding_ plaintiff from
regular class hours. and he- conceded
that- plaintiff'S pregnant condition has
not occasioned any- disruptive incident
nor has- it otherwite interfered with
tamer activities. Cf. Tinker v. Des
Moines -Independent Community Scheel
District. 393-U.S. 503, 514,-89 S.Ct.
740, 21 L.Ed.2d 731 (1969), where the

301
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Suprcrhe Court liniitsd school officials'
curtailment- of claimed rights of _stu,
dents to situations involving "substantial
diSruption of or -material_ interference
with cho.ol- activitieS."

Mr. Hargraves did_ imply. however, his
opinion is thnt the policy of the schociL
committee-might well be keyed-to a-deSire

-on-_the part of the school -committee not
to -appear to condone conduct on -the
_part Of unmarried students -of- a nature
to- e-ause- pregnancy. The thrust Of his
testimony- seems- to be: the regional
school = has both junior -ancl_ senior high
school_ studentS- in- its student pcipula-
lion: he finds the twelve-to-fourteen
age-=group -to-=-be still flexible-in --their
-attitudes -they- might be ledn tó_
lieVe- -that- the :school= authorities- -are:
condoning premarital -telatiOna if they
were-rto-allow-igirlizstudents s

.situation -to remain--in _school:_

-It =she-Lila:be Thoted ithatir concerns -of
thiStnature---were=as Valid- ground for the-
School: committee regulation. -stile _con=
-tents :_cd-,paragraph b), c) -arid=4) -of _Mr.
Hargraves' letter- of -FebrUary 22- -to

_plaintiff'S- -mother substantially- -under=
-cut -thoSe- considerations.

-[2] In -summary, no- danger -to peti,
tiober's- Physical or mental- health re-
sultant -from her attending_ classes
-during regular school-

w
-hourS- has been-

shown: no- likelihood-likelihood that-her preience
will cause any disruption of or -inter-
ference-With school activities- or Pose- a
threat of harm to others has been shown;
and no_ Valid educational or other reason
to justify her Segregation and to require
her -to receive a type of educational
treatment which is not the equal of-that
gi% to all others in her clasS has-been
shown.

[3, 4) -It would seem beyond argu-
me: that the right to receive a public
school education is a basic personal
right pr- liberty. Coniequently, the
burden of justifying any school rule or
regulation limiting or terminating that
right is on the school authorities. Cf.
Richards v. Thurston, 424 F.2d 1281, at

1286 (1- -Cir. 1970), where the court
ruled:

-"In the abience of an -inherent, self-
evident justification on the face- of
the =rule; we conclude that-the burden
was on the defendant."

On the -record- before me, respondents
have- failed -to carry this burden. Ac-
cordingly, it -is

Ordered:
-1. -ReSpondents_are to re-admit-plain-

tiff to -regular attendance at North
Middlesex Regional High =-School until-
further order_ -of--this court.

-2: This order -hill; be_ effectfre:is-Of
the opening of school;- at :8:00 A.M.,-
Monday,- -March 15; 11971.
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July _194- 1971-

Mr:. -Fred -Lewis
Attorney at _Law
Mass. -Dept. -of -Education
1.82- TremOnt St.

Dear Mr. Lewis:

About_ four months ago, the -Harvard Center fbr Law and Ed--ucation- represented Miss Faye- Ordway :, an- unmarried pregnant highschool gitl, who had been preVented from attending _regular- high
-school classes _by the North Middlesex- Regional High School _for_ _thesole -reason of- -her -ptegniney_. The -school committee- had-offered Miss Ordway the opportunity to visit her teachers -af =terschool, _receive free_ tutoting -at =her requelt, Participate in extra=curricular_ activities_, .such as the -high sdhool- yearbook,- and tograduate on-schedule vi-th=:her- class. Miss OrdWay took the positionthat even this non- punitive program denied her-righ-t to -attendregUlar classies and- -to- engage_ in exchange of dialogue with her-fellow -students_ and therefore-denied her first -and fourteenth--amendment constitutional-rights -to equal protection -of _the- -laws.She:proceeded_ -to _b-ring_ in- -the- -Maisachuitetts- lederal :District-Court and -pUt into-evidence- the testimony of a _nusiber- of -extierts--ie the me-dial-1, public _heelth-, -social .Work-, _and_.edUcational'rateaa.'These experts- -- whose testimony it_ Summarized -by -the court in the:opinion attached -,- Ordway-_ Vs._.Hargravet- =Mass-. , =7-1,-540-6,3/11119711, teittied_--tha_t neither =Miss= OtdwaY=inor- the -unborn_ child=ran: -any- undue:physical or medical = risks- by= Nisi -OrdwaY's -partici-patiOn_ -Sdhool =activity- (including- -even= !gym)_ and that theexclusion of a= pregnant girl -froiaessociationi-with- 'net: -peers= -Would=_be- --both cl-emoraliring_ to- the-iyoung itother, _and- -potentially: damagingto the fetus:. Moreover-, -PrOfessor- _Notmen-sSprinth-a-11, AsSo4ate:l';'cifessOt-tif Education-at the Harvard-- Graduate School_ of EdUcatiOn-,_exemined the educationa=l-program Offered= and= -stated that in_ hisopinion-_as: An- eicPerti _an-:_educational program-Which- separated_Miss Ordway -froisihet ordinary classes was at most =a SUpplementand- -not --a-- substitute for,_ :attendance in _repast -dlastes_. Otherwitnesses-, -testified- that -Miss- OtdWay--'s- attendance- et school (shehad remained in _school until the fifth -_month of pregnancy)- hadcaused -Ito- substantial diSruption to- het- school, thereby bringinghet within the "no- substantial disruption" -test of -the famousCase -Of Tinker vs. -. -Des- Moines Independent Community -School District,-393- US -503 --(1969)=

wherein_--the===-Supreme_ COurt limited school officials'curtailment of constitutional rights of students to situationsinvolving- "substantial disruption of or material interference withSthool activities."
Upon heating the evidence, Judge Andrew Caffrey orderedthe respondent school district to readmit Miss Ordway to regularattendance to North Middlesex Regional High School. Applying the1-a0_ to the evidence efote it-, the court said,
It would seem beyond argument that the right to receivea public school education is a basic personal right orliberty. Consequently, the burden of justifying anyschool rule or regulation limiting or terminating thatright is on the school authorities. CF. Richardsv. Thurston,
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424 F.2d 1281 (1 Cir. 1970)-, where, at 1286, the
court ruled- ":(I) =n-the AbienCe_Cf an adherent self-
evident justification on the fade of the ride, we
conclUde that the-burden was on the defendant." On
the records-before me- respondents- have- failed to carry
this burden,

in- considering -the- applicability_ of the7Ordway opinion
to other districts in Massachuietts, which still eXclude unmarried
pregnant high School girls from attendance at regular-classes,
several points shouldihe lept in- mind-. First, the Ordway
opinion- ,-though = technically- applying only to the named- -re-
spondent school dittridt, draws its legal Authority from the
right to control one'sown-perion:, establithe& beyond challenge
in-the First-Circuit Court -of Appeals case of Richards-v.
Thurston, 424 F._-2d 1281 Cir. 1970), (personal- right to control
one's appearance-extends to long- haired males). Second, the
court ruled on_a_retord-where,therespondent-schoOL district.
had attempted- to -provide- an equivalent- educational to_
the_ exClUdedl-girl and suggeits -4 fortiori that- more CoMpre
h insive efforts to deny pregnantgirls -their_ right to_am
e qual =eddcationAl opportunity_,_ 1,e. to =tal would
fail even _more drastically to_confart. tO the_ _reqUirements of
the _Federal _Constitution. It 14 therefore Apparentthat those
S chool distritti-which-persitt in-- excluding ,unmarried pregnant
itigtLfschoC1 girls froM-attindencein_r_egular clAstesAlive
subjected= themselves- to the imminent,possibilitY-of further_
lawsuits- wherethe=outdome=laUtt-be a_VitidicatIon _of the ,iight of-
pregnant- sChOol gleIS to attend_-regular-classet4 In--addition,
the outcome of the Ordway: case= should serveto _pUtischool districts
on_notide that continued:4Xclusion,Cf_unmarried =pregnant high-
schoollirls_ violates their constitutional rights, and creates
a leddral-Action Which-will likely result in Imminent reinstate-
ment of- the girls, with o-r-wIthOut=paYment-of damages under
Section-I981-of the Federal CivilAights Act, The fact that a=
number of Massachusetts school syStems, the largest_ being_ Boston
as=of FebrUary-li 1971, -haveladopted=neW-ToliciettoWard4 prey!
mint high sdhOol girls-giving them-a choice of continued regular
attendence, special_ programs-, or abstentIon from school, under-,
scores-the arbittarinest cf continued_exClusionof girls whose
greatest need and desire iS to carry-on in their regular
educational program.

The Auestion now facing the Massachusettt Board of Education,
and the Commistioner of Education as its executive official, is
whether the Board-of Education his the authority- to adopt a
Statewide regulation embodying the Ordway decision and mandating
the extension Of all Massachusetts sthoOl committee policieS
which exclude unmarried pregnant high school girls from regular
School attendence. Support for such a policy appearsin Chapter
15, Section 1G, of the Mattachusetts General Laws, wherein the
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pur-poses of tht board _are stated _as the duty "to support, serve
and plan-general edlidatiOn in the public schools." Specifically,
Chipter 15, Section 1G states that "the loard shall see to it
that all Schocil committees comply with all laws-relating to the
operation of the _pUblic- -sdhools (our emphasis)." In the-event
of: non - compliance,- the general la4s-mandate that the commissioner
of education "shall refer all Stich cases to the attorney geherai
of the commonwealth for appropriate action to obtain-such
Compliance.' The _general 14'48-alio authorize the Board of
Education to withhold_state_and federalfunds- from school
-committees; which fail to-comply= with the provisions of law
relating to the operation-of the public schools or -any regula-
tion of-said board' authorized_under-Chapiet-i5 Section 1G,
The conclusion is 'inescapable that- the legislatime has-giVen-
the Board of latication-broad_ authority to see to itthat local
school-committees obey-thclaw, In- =the Ordway, case, the-
federal court relit& on federal law-iiv-establishing the Treg-
-nantsi-kr-sright to 4inieducation,-but it is tettled--consti
tutional_ law that the- federal laW-is the "Stspreticlaw_of-the
land" ttid-'applies_ to the states-under tht-supremacy -elitist of

Artiale-_64 -Chapter- 15_4_ Section=1G-o1 the
general_lawt, in-confering- upon the Boar& of lAtca4on,the
authority- to enforce all laWs relating to_the operaticih_of
the-public Sehools, thus= ives the -Board- the authority-to
enforce federtl laws, as =well as,State_laWS. The failure
of the -Board_ to-ste=to it-that local _sehool-ctistridts-fello4
the Ordway- =case would = -amount te -a-dereliction of its legal -duty
under_ Chapter-15; -tection,1G, and its respontibility to-advise,
schooi_committeesof-the present_- State of: =the law:. It is there-
lore our considered-legal-opinion-that the state board- of education_
ihasr the-authority to _adOpt regulations-- requiring Scheel committees
to retain_unMattiect pregnantlirls_in school absent an- actual
showing-of substantiaI_disruption-within-the schools-.

The Harvar&Center =for Law and Zducation_is, =of course,
aware-that the-adoption of neW TegulatiOns-would require
state officials to reform= -to tht_requitements Of the
Massachusetts Administrative- =Procedure Act, General Laws,
Cahpter 30A. StCh_TegUIations, once-adopted, would le
enfOrceable by the department_against Offending school districts.
Cf. Lynch vs. CommisSioner-of ldtcation, 56 ILE-. 2d 896
(Supreme Judicial-COWtt of Massachusetts, Suffolk, 1944);
The- :School Committee Of New-Bedford_vs. Commissioner -of
Education=; -208 N.E. 2d 114-(Stipremt-Court-of-Mastachusetts,
BriSto1,-J965). Given the delay inherent in fully conforming
to the Massachusetts Administrative Procedure Act, the speed
with which MaSsachusetts school committees are voluntarily
altering their polidies along the modelof the Boston School
COmmittee, and the imminent approach of the 1971-1972 School
term-, it seems entirely appropriate to the Center that the
Commissioner issue a guideline letter to all local school
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committees- advising them of the Ordway decision, the present
state of the law, and the sound tedical, pyschological, and
-educational reasons why unmarried pregnant girls should be
given-A choice of remaining _in school, or, at their own
choice -and option, aceepting alternative educational offerings.In the event that abuses persist, it would -then -be time enough
and altogether appropriate for the State Board to proceed to
the Adoption of new regdlations,

There remains a question of considerable practical importance
to the responsible school officials of _our- cities and towns,
that- is- the-question of- liability Of school official:6 for
damages in the;eVent,of injurieato-pregnahtgirld, -Miss Ordway
was, and we recommend that other-pregnant SChool
under a _doetor'a care. :Her,doctorsilh_confermity-With=the
prevailing medical- knowledge in the- area,JOund her to be in
no-danger--of injury in-:- attending the-public schools: Indeed
the -dangers of causing adepressed'TsyCholegical-conditiot_it
theitother by-iatilatingher frotjrienda Whose support -she
.needs_ddringipregnatty-i-and the dangers to the=letus of a
Trolehgetidepressed-condition_inIthemother argue- for inclusion
in regular programs, and Should be of equal or _greater concern
to school offidials than-tharetote possibility- of injury
-Withit the schools- themselves.- Subject to _a doctor'a Super-
visiot of- the pregnancyi there-seems to be no-reason why
-school- officials are held ter their_general student Topulation.
:We-- recommend- thertfore, that the liability insurance arrange-
-tentt, if Any, applied to-ordihary students-,_ including those
who attend School it-wheelchairs or- with broken limbs, should
be applied to pregnant girls withodt the- necessity of special
arrangements, It _shout& alsc be apparent that-the remote
possibility of injury to pregnant students owing to the
=potential of negllgence.of School officials cannot excuse
school officials from extending the full range of constitutional
rightS to pregnant high school students.

A copy of Judge Caffrey's decision in Ordway v. Hargraves
is enclosed.

SRA/baw
Enc.

Yours faithfully,

Stuart R. Abelson
Staff Attorney
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NSW V. SULLIVAN
eareassassos or =women

gLW)mleffmnateadilie/aaaexae#4.

givmenoliede
Atolm,A4m0

avitesti 02/0

May 19, 1971

TO: Chairmen of School Committees
Superintendents of Schools

FROM: Neil V. Sullivan
Commissioner of Education

RE: The right of pregnant students to remain in school.

I am enclosing for your information a Federal
Court decision_by Judge Caffrey, United States District
Judge for the District of Massachusetts "Ordway v: Hargraves,
North Middlesex Regional High School". I think it important
that you bring this information to the attention of your
school committee. You will note that the Court ordered
reinstatement of Miss Ordway despite a school committee policy
that excluded pregnant unwed students.

The core of the decision.is to be found on pages
7 & 8 of the enclosure. The Court states:

"In summary, no danger to petitioner's physical
or mental health resultant from her attending
classes during regular school hours has been
shown; no likelihood that her presence will
cause any disruption of or interference with
school activities or pose a threat of harm to
others has been shown; and no valid educational
or other reason to justify her segregation and to
require her to receive a type of educational
treatment which is not the equal of that given to
all others in her class has been shown.

It would seem beyond argument that the right to
receive a public school education is a basic
personal right or liberty. Consequently, the
burden of justifying any school rule or regulation
limiting or terminating that right is on the
school authorities."

It is conceivable that a different Federal judge could
reach a different result in a similar suit or uphold a
school's claim of exclusion on the ground of either demonstrated



Chairmen of School Committees
Superintendent of Schools
Page 2

disruption of school activities or valid educational reason.
However, a school's legal burden in such cases should prove
difficult to shoulder given the trend in both educational
practice and judicial precedent. The Ordway decision reflects
a widespread and growing concern with the denial of equal
educational opportunity that results from exclusion in these
situations. There is also increasing recognition that the long
run community interest 1.'S not served by excluding a student
from school, diminishing her opportunity for education and
inflicting possible psychological damage, thus affectinT her
future ability to support and care for herself and her child.

In all cases= involving pregnancy it would certainly seem
advisable to insure that the Student is under the continual
supervision of a physician and to ask that he make the
determination that no danger to the student's physical or mental
health should result from her attending school. This will not
only protect the student, it should also offer some protection
to school officials in the event injury does occur. Of course
concern over any such possible liability should be properly
coupled with an awareness that improper= exclusion might also
be the basis for a damage suit under General Laws Chapter 76,
Section 16 or Section 1983 of the Federal Civil Rights Act.

In conclusion, it is my belief that all of the schools
of the Commonwealth should hereafter recognize that students,
married or not, may not be excluded from school solely because
of the fact that they are pregnant. Naturally the privacy of
any student who prefers' to remain at home during her pregnancy
should be respected and partial reimbursement for home or hospital
instruction under General Law Chapter 71, Section 46A remains
available.

NVS/Lr



MICHIGAN COMPILED LAWS ANNOTATED,

Secs. 388.391-94 (Supp. 1971)

PREGNANT STUDENTS-MEW)
Caption Editorially Supplied

: P.A.1970; No. 2420 md.- Eff.- Dee. 30

AN ACT to provide for the education-of:Preintint students.
The-People of the State of -Ilichigan enact:-

888.391 -Expelling:or including prohibited:
A-person,- W1111 ilii§1110t= completed_high-school,-may not-be expelled or ex-

eluded-froti- a-public-achOorbeeallie-of -being pregnant;
P.A.-1970,1 No. :-24:4+1, -Eff.
388.392 Withdrawal-from regular school prograii-

Sea._2. A,pregnant personrwho-is ander_the compulsory school-age may withdraw
from-a-regtilar:pUblic school programAn_accordance with fulei__promulgated by the
state board of education.
P.-A.1070,_No. 242,-4-2, Inid. Eft Dec. 30, 1970.

38&393. Alternative- educational program
Sec. d. A local school district may developAnd-provide an accredited alternative

educational _program for persons_who are:pregnant-and voluntarily_withdravicfrom
th.;_regular public-ache:MI program-or arlocatschoolzdistrict may contract with the
nearei.c intermediate school diStrict offering-an educational program required by this
act. A: local=_school_distriet-shall- be reimbursed-for-these programs in accordance
with section, 12 of-Act No. 312_of the Public Acts (4_1957, as amended, being section

.02 of-the Compiled LawS of 1048.
P.A.1070, No. 242, 4 3, laid. Eff. Dec. 30, 1070.

388.394 Rules
Si'. 4. The state board of education shall promulgate rules to Implement this

act in accordance with and subject to Act No. :108 of the Public Acts of 1969, as
=med. being sections 24.201 to 24.315" of the Compiled Laws of 1948.
P.A.1970, No. 242, 4, had. Eff. Dec. 30, 1070.
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V. THE POLICE ANDTHE SCHOOLS



UNITED STATES DISTRICT COURT:
SOUTHERN DISTRICT OF NEW YORK

x

CARLOS OVERTON,

Petitioner,

VS.

RAYMOND C. RIP.GER, DIRECTOR
OF THE DEPARTMENT OF PROBATION
OF THE COUNTY NOF WESTCHESTER,

Respondent.

X

bq Civ. 4006

MEMORANDUM OF LAW
IN SUPPORT OF PETITION FOR HABEAS CORPUS

STATEMENT OF FACTS

On Decembei 21, 1964, police officers came to Mount

Vernon High School with a search warrant purporting to

authorize them to search, among other places, Petitioner's

school locker. The police showed the warrant to Dr. Adolph

Panitz, the Vice-Principal, and asked him to accompany them

and Petitioner to the latter's locker, where the Vice-

Principal opened the locker at police request. The locker

contained a coat, identified by Petitioner, in response to

a police question, as his own. One of the policemen removed

the coat from the locker, searched its pockets, and dis-

covered four marijuana cigarettes.

311



2

A Motion to Suppress Evidence was made in the Court

of Special Sessions and denied, despite the vacating of the

search warrant. Petitioner then pled guilty to an informa-

tion charging him as a youthful offender, in order to test

the lower court's ruling on his motion to suppress. He was

sentenced to indeterminate pfobation for up to five years

at the discretion of the court.

The Appellate Term, Second Department, reversed. and

dismissed the charge, but_ was-itSell reversed-by a divided

New York Court of_Appeais After remand -to the-Appellate

Term for consideration of Other matters not decided prior

to appeal, Petitioner'S conviction was affirmed. Petitioner's

writ of certiorari to the U. S. Supreme Court followed.

That Court vacated the judgment of the Appellate Term and

remanded for further consideration in light of Bumper V.

North Carolina, 391 U.S. 543 (1968). A divided New York

Court of Appeals reaffirmed its initial decision on remand.

Petitioner continues to serve his sentence on probation.

ARGUMENT

PETITIONER'S-CONVICTION VIOLATED THE
FOURTH AMENDMENT, AS INCORPORATED INTO
THE FOURTEENTH, IN THAT IT WAS BASED
ON EVIDENCE ILLEGALLY OBTAINED THROUGH
AN UNREASONABLE SEARCH AND SEIZURE, PUR-
SUANT TO A DEFECTIVE SEARCH WARRANT.

Before the New York Court of Appeals the State con-



ceded that "tne search warrant was properly vacated ...Landl

also acknowledge[d1 that a search of the locker by the police

alone would be invalid without a warrant." Brief for Appel-

lant in the Court of Appeals, p.4. Yet the Court of Appeals

adhered to its ruling that the search was valid based on

the Vice-Principal's third party consent. This holding that

one may be presumed independently to consent to a search

after being presented with a warrant by police officers

seriously undermined the Fourth Amendment requirement that

warrants be valid and is in plain conflict with the Supreme

Court's decision to remand for further consideration in

light of Bumper m. North Carolina, 391 U.S. 543 (1968).

It is undisputed that the police officers relied on

the search warrant. Officer Pappas testified that Petitioner

"was searched with the search warrant which gave us permis-

sion to search that locker" (R.1231. The Vice-Principal

shared their opinion and agreed that he was "hot,ring the

search warrant" when he led Petitioner and the police to

the lockers and opened Petitioner's locker, as well as when

he first took the police to Petitioner (R.58, 75, 78); At

the time of the search, then, all parties believed it was

* "R" refers to the record
in the state proceedings.
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compelled and authorized by the warrant.

The State's contention that the Vice-Principal acted

in spite of the warrant must be viewed in light of the

Supreme Court's rulings regarding knowing and informed wai-

ver. Where constitutional rights are involved, the Court

has stressed that waiver must "truly be the product of ...

free choice," a choice which is made "knowingly and com-

petently." Miranda v. Arizona, 384 U.S. 436, 458, 465

(1966). Ncre precisely, "a waiver is ordinarily an inten-

tional relinquishment or abandonment of a known right or

privilege." Johnson v. Zerbst, 304 U.S. 458, 464 (1938)..

See 4mos v. United States, 255 U.S. 313 (1921); Johnson v.

United States, 333 U.S. 10 (1948); Gatlin v. United States,

326 F.2d 666 (D.C. Cir., 1963); Waldron v. United States,

219 F.2d 37 (D.C. Cir., 1955). Where it is "petitioner's

constitutional right which was at stake ... and not the

Nice-Principal's1", the Court has viewed consent with

special strictness. Stoner v. California, 376 U.S. 483,

489 (1964).

In Bumper v. North Carolina, supra, the Supreme

Court settled the precise question at issue here. Defendant's

grandmother admitted police to her home after they informed



her that they had a search warrant. There was testimony

that she willingly let the police in, but the Court

announced the rule that when " 'cobsents has been given

only after the official conducting the search has asser-

ted that he possesses a warrant Ew elhold that there can

be no consent under such circumstances." 391 U.S. at 548.

The Court's rationale for the rule is distinctly appli-

cable here:

"When a prosecutor seeks to rely upon consent
to justify =the lawfulness of a, search, he has
06 burden of proving that the consent was, in
fact, freely and voluntarily given. This -bur-
den cannot be discharged by showing no more
than acquiescence to a claim of lawful author-
ity-. sl search conducted in reliance upon a war-
rant cannot later be justified on the basis of
consent if it, turns out that the warrant was
invalid. The result can be no different when
it turns out that the State does not even attempt
to rely upon the validity of the warrant, or
fails to show that there was, in fact, any war-
rant at all.

"When a law enforcement officer claims autho-
rity to search a home under a warrant, he
announces in effect that the occupant has no
right to resist the search. The situation is
instinct with coercion - albeit colorably law-
ful coercion. Where there is coercion there
cannot be consent." 391 U.S. at 548-549.

The Bumper rationale should be applied to this case,

as the Supreme Court recognized when it vacated and remanded

the case for further consideration in light of Bumper. The

:315
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New York Court of Appeals, on remand, however, reaffirmed

its original decision on the theory that its initial deter-

mination was "proper when rendered and is unaltered by

the spirit, if not the language of Bumper v. North Carolina,

supra." People v. Overton, 24 N.Yad 522, , 249 N.E.2d

366, 367, 301 N.Y.S.2d 479, 481 (1969), Appendix, infra, p.3.

The court rejected the Supreme Court's position on the theory

that the Vice-Principal had a "right" to search Petitioner's

locker. According to the Court of Appeals, this "right"

became a "duty" when suspicion arose. This hypothesis was

offered to eliminate the element of actual coercion on which

the Court of Appeals believed the opinion in Bumper rested.

But the distinction drawn between Bumper and Overton

is clearly without merit. The fact that the Vice-Principal

might conceivably have opened the locker on .his own on

suspicion had there been no warrant for a police search

does not affect the coercive impact exerted on the Vice-

Principal by the search warrant actually presented to him.

Justice Bergan pointed out in dissent that:

"Mrs. Leath gave her consent to the search
of her own house in Bumper, as the Supreme
Court of North. Carolina found (State v. Bumper,
270 N.C. 521) but this was not permitted to
cover in the coercive effect of a bad search
warrant which played a part in the resulting
'consent'.

"Even if, on our own independent evaluation
of Bumper, we might think it quite distin-



guishable from the present problem, there
can be no doubt that the Supreme Court saw
an analogy between the cases ... We are
bound to respect this remand." .1ppendix,
infra, p.5.

Furthermore, even if the school has an obligation to

enforce its own regulations, based on.groundless suspicion,

it has an equally important duty to protect its students

from unreasonable searches. To assume that consent would

have been granted in this case is to ignore the tact that

the school can refuse to allow a search where, for example,

police demand to search without a warrant. If the retro-

spective consent approved by the court below is allowable

because there is a duty to consent even to an unreasonable

search, then school officials are to be denied any discre-

tion in protecting the rights and privacy of students

under their supervision.

Moreover, a finding of valid consent in this case

would weaken the force of the warrant as a dependable

instrument which can be relied upon to relieve a citizen

of personal responsibility for a search. A search war-

rant is intended to be obeyed, and the Vice-Principal quite

properly aided the police in their search. But what should

he have done had he understood that his aid and acquiescence

317
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would later be interpreted as a free and independent con-

sent to search? Be might well not have cooperated, fearing

possible censure or even a civil action for infringing the

student's privacy. Under such circumstances, his lack of

cooperation would have been prudent. For the warrant might

be vacated and the search ruled improper, though he indepen-

dently consented to it. A school principal responsible for

the protection of his st.idents cannot be deemed privileged

to accede to every request a policeman makes. The function

of the warrant is to make precise the legal boundaries of a

search. To permit the Vice-Principal's cooperation to re-

place informed consent, therefore, undercuts the power and

function of the search warrant and unjustifiably extends

the force and meaning of consent. Bumper should be reaffirmed

here to protect both the viability of the warrant as a reli-

able authorization to search and the rights of an individual

against consent given after presentation of a warrant - a

"situation instinct'with coercion." Bumper v. North Carolina,

supra, at 549.



PETITIONER'S CONVICTION WAS INCONSISTENT
WITH THE FOURTH AMENDMENT IN THAT THE
SCHOOL VICE-PRINCIPAL LACKED LAWFUL
AUTHORITY AS A THIRD-PARTY TO- CONSENT
TO AN UNWARRANTED SEARCH BY POLICE OFFICERS
IN QUEST OF EVIDENCE TO SUPPORT CRIMINAL
CHARGES, WHERE SAID SEARCH 17AS NOT DIRECTED
AGAINST THE PERSON NOR EFFECTS OF THE VICE-
PRINCIPAL, BUT TO THE LOCKER ASSIGNED TO
PETITIONER FOR HIS EXCLUSIVE USE, AND TO
PETITIONER'S COAT, WHICH WAS NOT REMOTELY
WITHIN THE PURPORTED AUTHORITY OF THE
VICE-PRINCIPAL,

Closely related to_ the issue of the Vice4orincipal's

contestediconsent-to the search-is the substantial-question

whether a public high school offidial could consent in any

event to unwarranted police searches of student lockers and

apparel. It is the student's privacy and liberty which are

endangered, not that of the school official, and in this case

the search did not arise out of any ordinary school inspec-

tions or searches directly related to schoOl activities.

That the locker was a private place is clear from

the record. Each student paid a fee for the exclusive use

of his locker during the school year, and the lockers could

be locked, as Petitioner's was (R. 77). A direct police

search of the locker without a valid consent or warrant

would have been illegal, as Respondent conceded in its

brief in the court below.

17
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In any event, "the Fourth Amendment protects people,

not places .... [Wlhat[ a person] Seeks to preserve as pri-

vate, even in an area accessible to the public, may be con-

stitutionally protected. *** Wherever a man may be, he is

entitled to know that he will remain free from unreasonable

searches and seizures." 'Katz v. United States, 389 U.S.

347,351 (1967). Katz, of course, involved the wiretapping

of a telephone booth without judicial authorization. Cer-

tainly, Petitioner's expectation of a reasonable degree of

privacy in his locker and personal jacket is even more jus-

tifiable than that of a man in a glass booth. For other

recent decisions which emphasize the "basic purpose of [the

Fourth Amendment to safeguard the privacy and security

of individuals ..." Camara v. Municipal Court, 387 U.S. 523,

528 (1967) (administrative housing inspection), see Mancusi

v. DeForte, 392 U.S. 364, 368 (1968); Berger v. New York, 388

U.S. 41, 53 (1967); Warden, Maryland Penitentiary v. Hayden,

387 U.S. 294, 304-05 (1967).

The federal courts, state courts, and the Supreme

Court have bean sensitive guardians of the citizen's privacy

under the Fourth Amendment not only in direct search cases,

but also when a third party purported to have authority to

consent to the search and seizure of another person'S
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belongings. Even where, in administrative cases, authority

to search was claimed by a state official who was not with

the police, courts have not allowed the official invasion

of privacy which the Fourth Amendment was designed to pre-

vent.

One particular line of Supreme Court decisions most

closely relevant concerns efforts by hotel keepers to con-

sent to the search of a guest's room. Stoner v. California,

376- U.S. 473 (1964), for example, held that a night clerk

had no authority to permit a police search of a room, even

though there was " 'implied or express permission' to

[certain persons ] to enter his room 'in performance

of their duties.' " Id. at 489. Mile the clerk had a

right to enter, this right was for certain purposes rela-

ted to his duties only and was not freely transferable to

the police at the "unfettered discretion" of the night

clerk. Id. at 490. Similarly, while a school Vice-

Principal might claim some degree of authority to inspect

lockers periodically for health reasons, or in case of

school emerp,ency, this should not imply that he may

probe about at will. Yet that is the meaning of the hold-

ing by the New York Court of Appeals.
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Stoner is but one of a number of cases which refuse

to permit the drastic invasions of privacy implicit in allow-

ing consent by a disinterested third party. Justice Stewart

recognized this danger in his opinion for the Court in Stoner

when he wrote:

"[Itl was the petitioner's constitutional right
which was at stake here, and not the night clerk's
nor the hotel's. It was a right, therefore, which
oily the petitioner could waive by work or deed,
either directly or through an agent. ***

"No less than a tenant of a house, or the occu-
pant of a room in a boarding house, McDonald v.
United= States, [335 US. 451], agmmt in a hotel
room is entitled to constitutional protection
against unreasonable searches and seizures." 376
U.S. at 489, 490.

See also Louden v. Utah, 379 U.S. 1 (1964) (per curiam)

(hotel keeper may not consent to search a guest's room);

Chapman v. United States, 365 U.S. 610 (1960) (Landlord

may not consent to search of tenant's premises); United

States v. Jeffers, 342 U.S.,48 (1951); Lustig v. United

States, 338 U.S. 74 .(1949). Only in a particularly rare

instance, as when two individuals shared a single duffel

bag, has the Supreme Court allowed a third party consent, .

and that decision was based solely on "plain view" and

"mere evidence" cases. See Frazier v. Cupp, 394 U.S. 731

(1969). Certainly the Vice-Principal in the instant case

was in no realistic sense a joint occupant with joint use
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and interest in the locker. His authority to retain a mas-

ter key was like that of the innkeeper, jail guard, or land-

lord. It was based upon uneven bargaining power and the

strength of authority, not joint interest and use, and

hardly congenial agreement.

Decisions by the federal courts of appeal and district

courts point in the same direction. Holzhey v. United States,

223 F.2d 823 (5th Cir. 1955), held that a married couple had

no authority to consent to a search of their own garage for

evidence against the husband's mother-in-law who temporarily

resided there. Clearly a homeowner has a greater interest in

clearing stolen property from his own garage than a Vice-

Principal has in exploring through the lockers of those stu-

dents who have to leave books and jackets in a locker during

the day. Yet this interest is not of constitutional dimen-

sion. It cannot override the crucial protection afforded

all citizens from invasions of their privacy. The Fourth

Amendment interposes "a magistrate between the citizen and

the police so that an objective mind might weigh the

need to invade that privacy in order to enforce the law."

Chimel v. California, 395 U.S. 752, (1969). A high

school Vice-Principal is no more a judicial officer or

magistrate than is a son-in-law. He is more like the District
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Attorney who issued the subpoena struck down in Mancusi v.

DeForte, 392 U.S. 364, 371 (1968).

Similarly, in United States v. Blok, 188 F.2d 1019

(D.C. Cir. 1951), consent by a government supervisor to search

an employee's desk, over which the supervisor clearly had some

authority but which was assigned exclusively to the employee,

was held not binding on the employee:

"Tie think appellee's exclusive right to use
the desk assigned to her made the search of
it unreasonable. No doubt a search of it
without her consent would have been reason-
able if made by some people in some circum-
stances. Her official superiors might rea-
sonably have searched the desk for official
property needed for official use. But ...
the search that was made .... was precisely
the kind of search by policemen for evidence
of crime against which the constitutional
prohibition was directed. 188 F.2d at 1021."

Again, Blok was a case in which the third party had a greater

interest, for an employee often stands in the shoes of his

employer, doing delegated work for the employer using the lat-

ter's equipment. Yet this interest was held insufficient to

stretch beyond the "civil" incidents of employment. It could

not justify a short-circuit of the essential warrant require-

ment.

The central principles behind the constitutional

limitations on third party consent were succinctly put in



another recent locker case, United States v. Small, 297

F. Supp. 582 (D. Mass. 1969). There Judge Murray invalida-

ted the warrantless search of a subway station locker, al-

though locker company officials cooperated with law enforce-

ment authorities by changing the lock to enable identifica-

tion of its user. In granting the motion to suppress, Judge

Murray pointed out that "the contents of the locker were

not 'knowingly expose[d] to the public.' Katz v. United

States, 389 U.S. 347, 351 (1967), [ and that1 [t] he locker

itself may be viewed as 'an area where, like a home *** and

unlike a field *** a person has a constitutionally protected

reasonable expectation of privacy ***.' 389 U.S. at 360."

297 F. Supp. at 584. He stated:

"It has been repeatedly held that a person who
confers a right to inspect or enter an area,
without conferring an equal or similar right to
the use or enjoyment of that area, does not
authorize the other to consent in his behalf
to a search by law enforcement authorities."
297 F. Supp. at 586. [Citing Stoner and Chapman. ]

See also Niro v. United States, 388 F.2d 535 (1st Cir. 1968)

(landlord's caretaker may not authorize search of tenant's

part of building); Reeves v. Warden, Maryland Penitentiary,'

346 F.2d 915 (4th Cir. 1965) (mother, who lived with defendant

in relative's home, may not consent to search of defendant's

room); Klee v. United States, 53 F.2d 58 (9th Cir. 1931) (ten-

ant at sufference may object to search with consent of land-
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lord); State v. Matias, 451 P.2d 257 (Hawaii 1969) (over-

night guest may object to search authorized by tenant);

People v. Overall, 151 N.W.2d 225 (Mich. App. 1967) (rela-

tive-lessee may not consent to search of parolee's room);

Tompkins v. Superior Court, 59 Cal. 2d 65, 378 P.2d 113,

27 Cal Rptr. 889 (1963) (joint occupant may not consent).

There are further barriers as well to a ruling that

the Vice-Principal could consent to a police search, for

the Fourth-Amendment is by no means limited to the crimi-

nal law setting. Nor is it at all clear that the Vice-

Principal could have justified his search as incident to/

enforcing "civil" or "administrative" disciplinary regula-

tions.

Standards for administrative searches by municipal

building inspectors have recently been raised virtually

as high as standards for criminal searches. Camara v.

Municipal Court, 387 U.S. 523 (1967); See v. City of

Seattle, 387 U.S. 541 (1967); James v. Goldberg, 69

Civ. 2448 (S.D.N.Y. Aug. 18, 1969) (administrative

warrant required for welfare searches); New York State

Liquor Authority v. Finn's Liquor Shop, 24 N.Y.2d 647,

249 N.E.2d 440, 301 N.Y.S.2d 584 (1969), petition for

cert. filed, 38 U.S.L.W. 3055 (U.S. July 23, 1969)

(No. 372) (exclusionary rule applicable to administra-
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It would be anomalous to permit in this case a lowering

of standards for a criminal search because a right to

conduct an administrative search may exist. Indeed,

this Court made plain in Abel v. United States, 362 U.S.

217, 226 (1960) that "[t]he deliberate use by the Govern-

ment of an administrative warrant for the purpose of

gathering evidence in a criminal case must meet stern

resistance by the courts." A housing_ inspector may not

by virtue of his power to enter a building admit a police-

man searching for evidence of crime. The search at issue

here was not a mere search for school purposes but a search

by the police for evidence of crime for which a warrant

had been issued.

Granting arguendo that school officials have super-

visory power which may extend to inspection of lockers

for certain purposes, what is at stake here is the dis-

tinction between inspection of the locker by school offi-

cials for school purposes and a criminal search by police.

Even if school officials may look for violations of school

rules or unsanitary conditions, it may not transfer that

right to police searching for evidence of crime. See

327
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Knowles, Crime Investigation in the Schools: Its Con-

stitutional Dimensions, 4J. Fam. Law 151 (1964). Com-

pare Moore v. Student Affairs Committee, 284 F.Supp 725

(M. D. Ala., 1968) (searches by school officials per-

missible if "reasonable" when noncriminal proceeding will

result); cf. Madera v. Board of Education, 386 F.2d 778

(2d Cir. 1967), cert. denied, 390 U.S. 1028 (1968) (stan-

dard for due process in school hearing depends on serious-

ness of consequences resulting from hearing).

The power of the Vice-Principal to consent to the

search is even more clearly lacking here because the search

was not confined to an inspection of the locker but inclu-

ded a search of Petitioner's coat. Even under its autho-

rity to control school premises, school authorities can-

not be permitted at will to allow the search of the per-

son or personal effects of its students. Courts have dis-

tinguished between the power to consent to the search of

a room and the power to consent to the search of the per-

sonal effects within the room. Reeves v. Warden, supra;

People v. Egan, 250 Cal. App. 2d 351, 58 Cal Rptr. 290

(Dist. Ct. App. 1966); State v. Evans, 45 Hawaii 622

(1962); cf. Maxwell v. Stephens, 348 F. 2d 325 (8th

Cir. 1965) (dissenting opinion). If Petitioner had been



wearing his coat it would clearly have been protected

from a search without a warrant in these circumstances.

Though he had to take his winter coat off inside the

school, Petitioner kept it as private as he could by

putting it in his locker. This Court should not

accept the lower court's rule that a student in school

cannot keep his private belongings private, especially

when, as here, no overriding school purpose has been

shown as to the coat. Particularly where criminal

charges may result, the school should not be held to

have the same power over the personal effects of its

students as it does over school premises.

The decision reaffirmed by the New York court

rested largely on the broad supervisory power of the

school. But the teaching of In re Gault, 387 U.S. 1,

13 (1967), that "neither the Fourteenth Amendment nor

the Bill of Rights is for adults alone," indicates the

limits of this power. If the guarantee against unrea-

sonable searches and seizures "marks the right of pri-

vacy as one of the unique values of our civilization,"

McDonald v. United States, 335 U.S. 451, 453 (1948)

it is unthinkable that minors while attending school

1.9-
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could forfeit these rights and thereby suffer criminal

penalties. One does not waive his tights to due process

by going to school. Dixon v. Alabama State Board of

Education, 294 F.2d 150 (5th Cir.), cert. denied, 368

U.S. 930 (1961); Wasson v. Trowbridge, 382 F. 2d 807

(2d Cir. 1967); Knight v. State Board of Education, 200

F. Supp. 174 (M. D. Tenn. 1961). While Petitioner was

subject to supervision by the school, he retained his

rights against outside authorities which the school

could not 'waive for him or force him to waive.

If the school is to perform its educational func-

tion properly, it must be given authority over what goes

on in the classroom. But where a school official attempts

to delegate his authority to the police, the school's broad

discretion in teaching matters should not obscure the fact

that what are at stake are individual rights against a

search for evidence of crime. Indeed, it was in sustain-

ing a trespass action against a teacher who had searched

a school pupil that a Judge in an earlier time remarked:

"A child in the public schools of the
state is entitled to as much protection
as a bootlegger."

Phillips v. Johns, 12 Tenn. App. 354 (Ct. App. 1930).

Finally, the extensive scholarly commentary on search
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and seizure in the context of secondary or higher educa-

tion has been of one voice in arguing at length that the

student as citizen should have Fourth Amendment protec-

tions under a reasonable interpretation of existing law.

For the major pieces which expand upon this point, see

Van Alstyne, The Student as University Resident, 45 Denver

L.J. 582, 588-89 & n.14 (1968); Johnson, The Constitutional

Rights of College Students, 42 Texas L. Rev. 344, 353-56

(1964); Note, Public Universities and Due Process of Law:

Students'- Protection-AgainstiUnreasonable Search-and-Seizure,

17 Kan. L. Rev. 512 (1969); Note, College Searches and

Seizures: Privacy and Due Process Problems on Campus, 3

Georgia L. Rev. 426 (1969); Comment, 9 Santa Clara Lawyer

143 (1968).

PETITIONER'S CONVICTION AS REAFFIRMED
BY THE NEVI YORK COURT OF APPEALS ON
REMAND, WAS CLEARLY INCONSISTENT WITH
BUMPER v. NORTH CAROLINA, 391 U.S. 543
(1968), WHICH SETTLED THE POINT AT ISSUE
ON FACTS CLOSELY ANALOGOUS TO THOSE IN-
VOLVED Il: THE PRESENT CONTROVERSY

It is well established that rulings of the United

States Supreme Court on the meaning of the Federal Consti-

tution bind state courts in subsequent cases, most'particu-

larly in subsequent litigation of the same case. Sims v.

State of Georgia, 385 U.S. 538, conformed to 153 S.E.2d

331
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567, 223 Ga 126 (1967). The Supreme Court ruled on

the precise question at issue here in Bumper v. North

Carolina, supra, and so recognized when it vacated the

judgment of the New York Supreme Court, Appellate Term,

and remanded the case for further consideration in light

of Bumper. The decision of the New York Court of Appeals

that its initial ruling was in accord with Bumper can not

be allowed to stand.

Bumper is quite explicitly founded on the legal

coercion present in any situation when an apparently

valid search warrant has been presented, and not on the

presence or absence either of physical coercion, or of

the indepeneent authority to grant consent. The Supreme

Court, in teepinr: with its"normal deference to the states,

remanded the. case to the New York Court of Appeals so that

it might render the final judgment in the case rather than

be summarily overruled by the highest court. But in light

of the reasoning in Bumperothe plain meaning of the order

remanding this case for reconsideration in light of Bumper

was that Petitioner's conviction should be vacated. As

Judge Bergen pointed out, the New York Court of Appeals

is bound to respect the remand, and its reconsideration
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To uphold Petitioner's conviction, a Court would

have to rule that the right to attend public high school

can 'be generally conditioned upon waiving the privilege

against compulsory self-incrimination with regard to

searches of a student's. person, effects (jacket in this

case), and locker. Men the student has to allow a

search of his locker for incriminating evidence, he is

forced to incriminate himself in a very direct way. The

power to retain a key differs only in form from the power

to force the student to open the locker himself, remove

the contents, empty the pockets, open all containers,

and explain what the items are. This compulsion is even

greater than that in Spevack and its progeny. Beyond

doubt, it is "the imposition of [a] sanction which makes

assertion of the Fifth Amendment privilege 'costly.' "

Spevack, supra, at 515.

To paraphrase Spevack, "[students ] are not excepted

from the words ..." of .the Fifth Amendment. "[Students]

also enjoy .first-call citizenship." Id. at 516. Indeed,

In re Gault, 387 U.S. 1 (1967), expressly rejected the in

loco parentis notions from which the Vice-Principal forced

his authority and master key upon Petitioner Overton. Not-
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ing that "neither the Fourteenth Amendment nor the Bill

of Rights is for adults alone," 387 U.S. at 13, the Gault

Court squarely applied the full force of the Fifth Amend-

meat privilege to "civil" juvenile proceedings. Id. at 42-

57. It should apply here to curtail the asserted authority

of the Vice-Principal to force a school student to waive

police access to his locker when a school official seeks

toopen it in search of incriminating evidence. For fur-

ther authorl.t7 in the Spevack line, see also Uniformed

Sanitatio Men Ass' n_ v. Commdssioner. of. Sanitation, 392

U.S. 280 ;.?38) =;= Gardner V. Broderick, 392 U.S. 273 (1968);

McCarthy v. Arndste in, 266 U.S. 34 (1924) (per Brandeis, J.).

PETITIONER'S STATUS OF BEING ON
PROBATION FORIA_PERIOD OF FIVE YEARS
CONSTITUTES BEING_ "IN CUSTODY" WITHIN
THE MEANING OF THE FEDERAL HABEAS
STUUTE

Petitioner is presently in the custody of Raymond

C. Meger,'Direttor of the Department of Probation, Vest-

chester,-New York. His probation, which may be revoked at

the discretion of the State court, has a potential duration

of five years, and leaves open the possibility of confine-

ment by the State if revoked. Under the rules of probation

his liberty is restricted to a far greater degree than that

of an ordinary citizen. The case is accordingly appropriate
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for disposition by the Great Writ. See Jones v. Cunningham ,

371 U.S. 236, WA-44 (1963) (parolee "in custody"); United

States ex rel. Xnauff v. Shaughnessy, 338 U.S. 537 (1950)

(excluded alien "in custody" although not in country); Walker

v. North Carolina, 372 F.2d 129 (4th Cir. 1967) (per curiam),

afflp 262 F. Supp. 102 (V.D.N.C. 1966) (suspended sentence "in

custody"); Foster v. Gilbert, 264 F. Supp. 209 (S.D. Fla. 1967)

(custody of defendant's personal attorney nonetheless "in

custody"); Rex v. Delaval, 3 Burr. 1434, 97 Eng. Rep. 913

(K.B. 1763) (indentured 18 year old girl entitled to writ

where assigned by master to another man "for bad purposes");

Rex v. Clarkson, 1 Str. 444, 93 Eng. Rep. 625 (K.B. 1722)

(writ available to woman being kept by guardians away from

her husband). Compare Carafas v. LaVallee, 391 U.S. 234

(1868); Peyton v. Rowe, 391 U.S. 54 (1968).

For the reasons outlined in the Verified Petition

and supporting Memorandum of Law, Petitioner respectfully

urges this Court to issue the writ.

RESPECTFULLY SUBMITTED:

DAVID C. GILBERG
MICHAEL H. GILBERG
22 VEST FIRST STREET
MOUNT VERNON, N. Y. 10550

MELVIN 4.. WULF
ELEA'ANOR HOLMES NORTON
156 FIFTH AVENUE
NEC' YORK, N. Y. 10010

ROY LUCAS
JAWS MADISON CONSTITITIONAL
LAW INSTITUTE

26.WEST 9TH STREET
NEW YORK, N. Y. 10011

ATTORNEYS FOR PETITIONER
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WHAT CONSTITUTES YOUR RIGHT TO PRIVACY ON CAMPUS?

Roy Lucas

I. INTRODUCTION

A. The Problems of Student Privacy

1. Dormitories and Other Dwellings

2. Lockers, Desks, and EnClodures

3. Student Records

4. Reputation and Right to be Let Alone

B. Resolving the Problems to Enhance Privacy

1. Negotiation, Petition, Confrontation

2. AdontiOn of New Codes Protecting Privacy

3. Use of Affirmative and Defensive Lawsuits to

Assert the Various Rights of Privacy

II. THE LAW AND THEORY OF STUDENT PRIVACY

A. Search of the Student, His Dwelling, or his

Parson and Effects for the Purpose of Seising

Evidence to Justify Disciplinary Action

* Director - General Counsel, James Madison Constitutional

Law Institute, 26 W. 9th St., New Yock, N.Y. 10011,

(212) 475-0590. Editor -in -Chief COLLEGE LAW PlILLETIN,

published by U.S.N.S.A.. 2115 "S" St., NM., Washington,
D.C. 20008.
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1. Rights of the Citizen in Criminal and Administrative

Situations to Demand a Search Warrant From the

Inspecting Officer, Issued by an Impartial Magistrate

or Judge, Based on Proof of Probable Cause to Believe

that an Offense has been Committed, and Limited to a

Search for Specific Items

(a) .Criminal Cases!

"Privacy" A Major Value- Protected in All_ of

its--Many -Forms by :the -Fourth Amendment: -
Pitt v. -United__ States,,- 389 -U.S. 347_, .3519_ 359 (1967)

(phone- booth may not be tapped WithoUt prior spedific

authorization by a judge),

"[T]he Fourth Amendment protects people, not

places. [W]hat [a person] seeks to preserve

as private, even in an area accessible to the

public, may be constitutionally protected. ***

"Wherever a man may be, he is entitled to know

that he will remain free from unreasonable

searches and seizures."

Accord, plancusi Deyorte..392 U.S. 364, 368 (1968);

'Writer v. New York, 388 U.S. 41, 53 (1967) 1 Warden

Maryland PenitentiamY. Hayden, 387 U.S. 294, 304-05

(1967).

"Privacy" Not Dependent Upon Owning Premises -

Jones v. United States, 362 U.S. 257, 266 (1960)

(weekend house guest may challenge search by police

officers conducted without a warrant) ,

"Distinctions such as those between 'lessee,'

'licensee,' 'invitee,' ind 'guest,' often only

of gossamer strength, ought not to be determinative

in fashioning procedures ultimately referable to

constitutional safeguards."
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neutral Judicial Officer, Such as Maxistrate. Must

;ague Search Warrant. Not Police. District Attorney,

or Inspector .

Chimel v. California, 395 U.S. . 89 S. Ct.

2034, 2039.(June 23, 1969) (lawfui search of person

on burglary charge cannot render full search of house

valid without specific warrant),

"'Absent some grave emergency, the Fourth

Amendment has interposed a magistrate between

the citizen and the police. It was done so

that an objective mind might weigh the need to

invade the privacy in order to enforce the law.

[T]he Constitution requites a magistrate to

pass on the desires of the police before they

violate the privacy of the home.'"

J4ancusi v. DeForte, 392 U.S. 364, 371 (1968),

"[T]he subpoena was issued by the District

Attorney himself, and thus omitted the indispensable

condition [of].'a neutral and detached magistrate.'"

Accord, Davis v. Mississippi, 394 U.S. 721, 728 (1969):

Spinelli v. United States, 393 U.S. 410, 415 (1969),

rata v. United States, 389 U.S. 347, 357 (1967).

(b) Administrative Insoection Cases:

"Privacy" A Major Value-.

gag= v. Municipal Court , 387 U.S. 523, 528 (1967)

(administrative housing inspection):

"The basic purpose of [the Fourth] Amendment, as

recognized in countless decisions of this Court, is tc

safeguard the privacy and security of individuals

against arbitrary invasions by government officials."

Areckg, See v. City of Seattle, 387 U.S. 541, 543 (1967)

James v. Goldberg, 69 Civ. 2448 (S.D.N.Y. Aug. 18, 1969)

(warrant required for welfare searcher).
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peutril Judicial Officer Also Reouired

Administrative Search Situation', -

See v. City of Septtlee 387 U.S. 541, 546 (1967)

(inspection of business premises):

"[T]he basic component of a reasonable search

under the Fourth Amendment - that it not be

enforced without a suitable warrant procedure -

is applicable in this context-, as in others, to

business as well as_ to residential_ premises."

tamordv-Camara-__v. Kutipieal-Ceort, 387-U.S. 523, 529

(1967).

Other noncriminal cases applying the standards of

the Fourth Amendment includes One 1958 Plymouth v.

Pennsylvania, 380 U.S. 693 (J965)(civil forfeiture case);

poyd v. United States, 116 U.S. 616 (1886); Sailor v.,

United Statea, 374 F.2d 894 (Ct. Cl. 1967)(civilian

Air Force employee entitled to damages where dismissal

based on illegally procured evidence); Berkowitz v.

United States, 340 F.2d 168 (1st Cir. 1965); Parrish IEL

Civil Service Commission, 66 Cal. 2d 253, 425 P.2d 223,

57 Cal. Rptr. 623 (1967).

(c) Third Party Consent to the Search and Seizure of

CJAAkesPrson. Dwellina. and Effects:

Stoner v. Californl4, 376 U.S. 473, 489, 490 (1964).

(hotel-clerk nay not consent to search of guest's

room):

"[It] was the [guest's] constitutional right which

was at stake here, and not the night clerk's nor

the hotel's. It was a right, therefore, which only

the [guest] could waive ...."
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Other court decisions on the question of third

party consent includes Bumper v. North Carolina,

391 U.S. 543 (1968)(consent ineffective where induced

by invalid search warrant); bouden v. U44, 379 U.S.

1 (1964)(per curiam)(hotel keeper may not consent
to search of room); Chapman v. United States, 365

U.S. 610 (1960)(landlord may not consent to search of

search of tenant's premises); United States v.

,Teffers, 342 U.S. 48 (1951)(hotel proprietor):

Lustist vt United States, 338 U.S. 74 (1949)(sams)t
.

Jiro v. United States, 388 ,Fad 535 (tat Cir. 1968);

ItsieVet _v. 'Warden._MarYland_ Penitentiari, 346 F.2d 915

(4th Cir. 1965); liolzhe* v. United - States,, 223 F.2d 823

(5th Cir. 1955); United States v. Blok, 188 F.2d 1019

(D.C. Cir. 1951).; Klee v. United States, 53 F.2d

58 (9th Cir. 1931); United States vj Small,, 297 F.

Supp. 582 (D. Mass. 1969); Purvis v. Wiseman, 298

F. Supp. 761 (D. Ore. 1969); State v. Hestia*.

Hawaii , 451 P.2d 257 (1969); People v. Overall,

Mich. App. , 151 N.W.2d 225 (1967);

Iotmpkins v. Superior Court, 59 Cal. 2d 65, 378 P.2d 113,

27 Cal. Rptr. 889 (1963).

Cases which permit some form of third party consent

still persist, however, and includes Wriight v. United

States,. 389 F.2d 996 (8th Cir. 1968)(roommata);

United States v. Stone, 401 Fad 32 (7th Cir. 1968)

(stetesother); purge v. United States, 342 F.2d 408

(9th Cir.). SKI* denied, 382 U.S. 829 (1965); United

Stsktep v. Grisbv,, 335 F.2d 652 (4th Cir. 1964);

ynited States v. Botsch, 364 F.2d 542 (2d Cir. 1966),

zga, deniect, 386 U.S. 937 (1967).
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For useful'legal commentary end analysis of

this crucial question, see Note, Third Party

Consent to Search and Seizure, 33 U. Chi. L. Rev.

797 (1966): B.J. GEORGE, CONSTITUTIONAL LIMITATIONS

ON EVIDENCE IN CRIMINAL CASES 49-52 (1969 ed.).

2. Right of the Student in Criminal and Administrative

Situations to Demand a Search Warrant From the

Inspecting Officer, Issued by an Impartial Magistrate

or Judge, Based on Proof of Probable Cause to

Believe that a Crime or Disciplinary Infraction has

been Committed, and Limited to a Search for

Specific Items

According to a 1963 surview, 47% of the public

colleges and universities in the United States

allow institutional officials to search a dormitory

room without the student's consent and in the

absence of a justifying emergency. Van Alatyne,

yrocedural Due Process anaState University

Students, 10 U.C.L,A.L. Rev. 368, 369 (1963).

The joint Statement on Rights and Freedoms of

Students, condemns this practice:

"Except under extreme emergency cirismatances,

premises occupied by students and the personal

possessions of students should not be searched

unless appropriate authorization has been obtained:'
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"For premises such as residence halls

controlled by the institution, an appropriate

and responsible authority should be designated

to whom application should be made before a
search is. conducted. The application should
specify the reasons for the search and the
objects or information sought. The student

should be present, if possible, during the
search. For premises not controlled by the
institistion,_ the, ordinary reqUireisents for

lawful search should be followed."

Of similar import are: Van Alatyne, The Student

as -University Resident, 45 Denver L.J. 582, 588-89
& n.14 11968); Johns Oh, The Constitutidnal Rests
of _College -Students, 42- Tegas L. Rev. 344, 351-
56 (1964); Student Conduct and Disci')linen,
Proceedings in a :University Setting 18-20 (unofficial
study published by H.Y.U. Law School, Aug. 1968)1
Comment-, The DOrmitory Student s Fourth Amendment

itiaht to ?rivers: Fact or Fiction?, 9 Santa Clara

Law. 143 (1968): Note, College Searches and

Seizures's Privacy and Due- -Process Problems on

campus, 3 Geo:L. Rev. 426 (1969): Comment,
Public Universities and Due Process of Laws Students'

trotection Azeinst Unreasonable Search and Seizure,
17 Kan. L. Rev. 512 (1969).

Court Decisions are Few 4nd Have Yet to Grasp,

and Grap 1:Laatth the =DifDifficult nt

Questions Involved

Phillips v. Johns, 12 Tenn. App. 354 (Mid. Sec.

Ct. App. 1930)1



"A child in the public schools of the state

is entitled to as much protection as

a bootlegger."

Moore vy Troy State University, 284 F. Supp. 725

(M.D. Ala. 1968)(college rule permitting search

with no warrant held valid where suspicion

reasonable);

Overton v. New York, 20 N.Y.2d 360,_229 N.E.2d 596,

283 N.Y:S.2d 22 (1967), vacated and remanded for

reconsideration in liAht of Bumper v. North

Carolina.' t391 U.S. 543 (1968)3, 393 U.S. 85 (1968),

re- affirmed on rehearing, 24 N.Y.2d 522, N.E.2d

N.Y.S.2d (1969), petition for federal

habeas corpus filed No. (S.D.N.Y. Aug. ,

1969)(in preParation)(public high school principal

held entitled to retain combination and search

student locker at any time);

Donaldson v. Mercer, Cal. App. 2d , Cal.

Rptr. (Dist. Ct. App. 1969)(same);

People v. Kelly, 195 Cal. App. 2d 669, 16 Cal. Rptr.

177 (Dist. Ct. App. 1961)(master of dormitory may

consent to police search of student's room at any

time - case involved emergency);

State v._ Bradbury, N.H. , A.2d (1968)

(search warrant for coed's room does not cover

search of man found there).



B. The Student's Right to Privacy in His Records,
Associations, and Reputation

Joint Statements

Separation of academic and disciplinary records.

Disciplinary records not available to unauthorized

persons, except under legal compulsion or in
emergency.

No records= on political activities and beliefs.

Personal information confidential.

Court Decisions;

Strank v. Mercy Hospital- of Johnston, 383 Pa. 54,
117 A.2d 697 (1955)(expelled nursing student entitled
as of right to transcript for transfer purposes);

Vigil v. Rice, 74 N.M. 693, 397 Pad 719 (1964)
(libel action againit school physician successful

where he reported that 13 year old student pregnant,
but made no correction when proved false - malice);

Everest v. McKenny, 195 Mich.. 649, 162 N.W. 277 (1917)
(President of NorMk1 School not liable for slander -

told student's landlord that she' had loose morals -

no malice fi,a51, but good faith);

Apskett Crossfield, 190 Ky. 751, 228 S.W. 673 (1920)
(President's letter to student's parents privileged);

lei LW Morris v. Rousos, 397 S.W.2d 504 (Tex. Civ.
App. 1965).

347



SUPREME COURT.OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

x

ROBERT TRACY HOWARD, III, an Infant,
by his parent
ALENA HOWARD, and
KELLY SAMUEL RICKS, III, and Infant,
by his parent
MARY RICKS,

PETITION
Petitioners, FOR JUDGMENT

UNDER CPLR
-against-

ARTICLE 78

GEORGE CLARK,
Index No.

as Superintendent-of S_ chools of the
City of New Rochelle, and
JAMES K. BISHOP, DAVID STREGER,
RAMOND D. CALGI, LILA N. CAROL,
FRANK H. CONNELLY, JAMES N. DANDRY,
STANLEY H. GODSEY, GEORGE S. HILLS
and MRS. HOWARD B. KANE,

as Members of the Board of Education of
the City of New Rochelle,

Respondents.

Petitioners, complaining of the respondents, by The Legal

Aid Society of Westchester County, Antone G. Singsen, III, and Bernard'

Clyne, of counsel, their attorney, allege:

1. Petitioner Robert Tracy Howard, III, an infant seventeen

years of age, resides with his mother, Aler.a Howard, at 60 Horton

Avenue, New Rochelle, New York.

2. Petitioner Howard was, until March 11, 1969, a full-time

student at New Rochelle High School in his eleventh-grade year.

3. Petitioner Kelly Samuel Ricks, III, an infant seventeen

years of age, resides with his mother, Mary Ricks, at 81 Winthrop

Avenue, New Rochelle, New York.

349
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4. Petitioner Ricks was, until Wednesday, March 12, 1969,

a full-time student at New Rochelle High School in his eleventh-grade

year.

5. On information and belief, respondent George Clark is the

Superintendent of Schools of the City of New Rochelle and is charged

with the duty, among others, of imposing and continuing suspension

of students from New Rochelle High School pursuant to the Education Law

of the State of New York and the Rules and Regulations of the Board of

Education of the City of New Rochelle.

6. On information and belief, respondents James K. Bishop,

David Streger, Ramond D. Calgi, Lila N. Carol, Frank H. Connelly,

James N. Dandry, Stanley H. Godsey, George S. Hills and Mrs. Howard B.

Kane are members of the Board of Education of the City of New Rochelle

and are charged with the duty, among, others, of making lawful rules

and regulations for the administration of the schools.of the City

of New Rochelle, including, among said rules and regulations, those

pertaining to suspension of students from New Rochelle High School.

7. That this action is brought on behalf of the above-named

petitioner Robert Tracy Howard, fII, an infant, by Alena Howard, his

mother.

8. That this action is brought on behalf of the above-named

petitioner Kelly Samuel Ricks, III, an infant, by Mary Ricks, his

mother.

9. On the afternoon of Monday, March 10, 1969, the petitioners

were arrested in Mamaroneck, New York, by police officers of that

jurisdiction, for criminal possession of a dangerous drug in the fourth



degree and criminal possession of a hypodermic instrument.

10. Neither of the petitioners has ever before been either

arrested, tried or convicted of any criminal offense.

11. On Tuesday, March 11, 1969, a story relating the arrest

of the petitioners appeared in the New Rochelle Standard Star.

12. On information and belief based upon the relation of

petitioner Howard, he was directed on the afternoon of Tuesday,

March 11, 1969, by Assistant Principal Daily not to report to school

on the following day because he had been suspended. Since that day,

petitioner Howard has not been in school and has not been receiving

any education.

13. On information and belief based upon the relation of

petitioner Ricks, he came to school on the morning of Wednesday,

March 12, 1969, discovered his name on the school's "suspension list,"

left school and has not returned. Since Tuesday, March 11, 1969,

petitioner Ricks has not been receiving any education.

14. The petitioners have repeatedly stated that they wish to

return to school at once and that they feel that every day that they

are out of school is a severe, immediate and irreparable injury both

to their present state of education and to their ability to be success-

ful in future education and in life.

15. On Monday, March 17, 1969, a letter to Alena Howard from

Principal Adolf Panitz, stating that petitioner Howard was suspended

from school and that Mrs. Howard should come to see Principal Panitz

to discuss her son's future, was received in the Howard's mail. (A

copy of the letter is attached as Exhibit 2.)
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16. On Friday, March 14, 1969, a letter from Principal Adolf

Panitz, stating that petitioner Ricks was suspended from school and

that Mrs. Ricks should come to see Principal Panitz to discuss her

son's future, was received by mail by Mary Ricks. (A copy of the

letter is attached as Exhibit 3.)

17. On Friday, March 14, 1969, with the assistance of

Mr. Napolean Holmes, Director of the New Rochelle Community Organiza-

tion Program, a meeting was arranged for the morning of Monday,

March 17, 1969.

18. On Monday, March 17, 1969, a meeting was held in the

office of Superintendent Clark. Present were Superintendent Clark,

the petitioners; their mothers, Mr. Holmes, Rev. Andrew Whitted,

President of the New Rochelle Branch of the National Association for

the Advancement of Colored People, and Mrs. Bertha White, Chairman of

the Education Committee of the New Rochelle National Association

for the Advancement of Colored People.

19. At the above-mentioned meeting, Superintendent Clark

informed the petitioners and their parents that the petitioners had

been suspended solely because ofthe existence of criminal charges

against them.

20. Superintendent Clark further informed petitioners and

their parents that the suspension was based solely upon Resolution

No. 69-323, adopted by the Board of Education of the City of New

Rochelle on January 7, 1969, which provides, in part: "...the Super-

intendent shall suspend any student upon his indictment or arraignment

in any court, or upon the institution of proceedings in the Family
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Court, for any criminal act of a nature injurious to other students

or school personnel..." (A copy of the resolution and attendant dis-

cussion before the Board of Education is attached as Exhibit 1.)

21. No trial or hearing has as yet been held on the pending

criminal charges against the petitioners, and no evidence has been

introduced either in the Mamaroneck court or before the Superintendent

to substantiate the charges.

;2. The acts alleged as a basis for the criminal charges

took place off school property, in another town and not during school

hours.

23. No evidence has been offered at any time in any place to

show the relation to school conduct that the acts alleged as a basis

for the criminal charges are purported to have.

24. On information'and belief based upon his own statements,

the Superintendent is acting solely on the basis of Resolution No

69-323, which makes no attempt to require any relationship between

alleged criminal acts and school matters, and which does not require

any investigation into the facts on-which the criminal charge is based.

25. At no time4tas the Superintendent alleged that the

pefitiOners have been insubordinate or-disorderly, or that their physi-

cal or mental conditibil endangers the.health, safety or morals of the

petitioners or of other minors.

26. The suspension imposed'by -Sbperintendent Clark, pursuant

to-the resolutionsAadopted by -the Boarditof Education of the City of

New Rochelle, is unlawful and invalid for the following reasons:
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a. The suspensions and the resolution upon which they

are based violate the Fourteenth Amendment to the Constitution of

the United States and Article I, Section 14, of the Constitution of

the State of New York, in that they deprive petitioners of the equal

protection of the laws to which they are entitled by arbitrarily,

capriciously and invidiously discriminating against all persons,

including petitioners, charged with criminal acts without any proof

that any acts were committed that in any way relate to education;

b. The suspensions and the resolution upon which they

are based violate the Fifth, Sixth and Fourteenth Amendments to the

Constitution of the United States and Article I, Sections 2 and 6 of

the Constitution of the State of New York in that they condemn, penal-

ize and punish all those who are charged with criminal acts, including

petitioners, before they have been given a fair trial according to due

process of law, allowed to confront witnesses against them and found

guilty;

c. The suspensions and the resolution upon which they

are based, for the reasons above stated, are against the public policy

of the United States and the Statt of New York as that policy is
s.

embodied in the presumption of innocence in criminal cases which is

properly protected in both jurisdictions; and

d. The suspensions and the resolution upon which they

are based are beyond the powers conferred upon a Superintendent of

Schools or upon a Board of Education by the Education Law of the State

of New York.

27. No previous application for the relief sought herein has

been made.
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WHEREFORE, petitioners demand judgment declaring Resolution

No. 69-323 of the Board of Education of the City of New Rochelle null,

void and of no effect and ordering the respondent Superintendent of

Schools to permit petitioners to attend New Rochellefiligh School forth-

with as full time students in their eleventh year, and granting peti-

tioners such other and further relief as to the Court may seem just

and proper.
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This is an article 78 proceeding to compel respondents to

reinstate the infant petitioners as full time students in the New

Rochelle High School. The infant petitioners were suspended indefi-

nitely pursuant to the New Rochelle School Board Resolution No. 69-323

on March 17, 1969, on the grounds that they had been arrested on

March 10, 1969, by the Mamaroneck police and charged with the criminal

possession of a hypodermic instrument. It is apparent that the Super-

intendent of Schools relied upon that portion of Board of Education

Resolution No. 69-323 which mandates suspension .of "any student upon

his indictment or arraignment in any court...for any criminal act of

a nature injurious to other students or school personnel..."
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Education Law Section 3214 (6) (a) provides that suspension

can only be invoked upon the following minors:

"The school authorities, the superintendent of schools,
or district superintendent of schools may suspend the follow-
ing minors from required attendance upon instruction:

(1) A minor who is insubordinate or disorderly;

(2) A minor whose physical or mental condition endangers
the health, safety, or morals of himself or of other
minors;

(3) A minor who, as determined in accordance with the
providions of part one of this article, is feeble
minded to the extent that he cannot benefit from
instruction."

The respondents contend that the validity of the challenged

resolution may not be lawfully determined in an article 78 proceeding

and that petitioners have not exhausted their administrative remedies

of appeal to the Commissioner of Education under Education Law

Section 310.

It has been held that mandamus will lie commanding the admis-

sion to classes of an excluded pupil where the controversy turns on

the interpretation of a statute. Crispell v. Rust, 149 Misc. 464,

267 N.Y.S. 656.

The cases cited by respondents are not applicable to the facts

in the case before the court since those cases did not involve the

interpretation of a statute.

The question which is raised in this proceeding is whether

the respondents in suspending the infant petitioners under Resolution

69-323 of the New Rochelle Board of Education went beyond the powers

conferred upon by the Superintendent of Schools and the Board of

Education under section 3214 (6) (a) of the Education Law.



Respondents argue that the Resolution was within the powers

conferred by section 2503 (2) (3) of the Education Law which gives

power to the Board of Education to prescribe such regulations as

may be necessary to make effectual the provisions of the Education

Law for the general management operation, control, maintenance and

discipline of the schools. Since section 3214 (6) (a) Education Law

specifically defines the grounds for suspension of a student, the

powers of the Board of Education are limited in suspension cases

to these grounds.

The respondents allege that the Superintendent of Schools

suspended petitioners for the reason that: "possession by a high

school student of heroin and of a hypodermic syringe for injection of

the drug into the bloodstream regardless of where offense is committed

identified offender as a person whose conduct and mental condition

endanger the safety, morals, health and welfare of other high school

students with whom he would associate in the school."

While the use of heroin by students off the high school

premises bears a reasonable relation to and may endanger the health,

safety and morals of other students, the bare charges against peti-

tioners of possession of heroin do not justify suspension of peti-

tioners on the grounds set forth in section 3214 (6) (a) that they

are insubordinate or disorderly; nor that their physical or mental

condition endangers the health, safety or morals of themselves or

other minors.

The court finds that the respondents have exceeded the powers

conferred upon them by the Education Law in suspending the infant
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petitioners on the ground that they have been accused of possession

of heroin. Until the legislature amends the Education Law, suspension

of a student should be done pursuant to a strict interpretation and

application of section 3214 (6) (a) of the Education Law.

The court need not decide the constitutional issues raised by

petitioners since petitioners are entitled to the relief they seek

on the ground that the New Rochelle Board of Education exceeded its

powers under the Education Law in suspending the infant petitioners.

The application of the intervenors to intervene in this pro-

ceeding is denied. However, since it appears that the infant Douglas

Herman was suspended for five (5) days for being charged with posses-

sion of marijuana off school grounds, and his suspension has termi-

nated, his intervention herein is now moot, but based on the within

decision, the record of his suspension should be expunged from the

school records.

The petition is granted and the Board of Education of the City

of New Rochelle is ordered to permit petitioners to attend New Rochelle

High School forthwith as full time students and the record of their

suspensions should be expunged from the school records.

Submit order on notice.

Dated: March 25, 1969

W. Vincent Grady

JUSTICE SUPREME COURT

TO: THE LEGAL AID SOCIETY OF WESTCHESTER COUNTY
Attorney for Petitioners
56 Grand Street
White Plains, New York 18601

GAYNOR, FREEMAN, GLICK, & PISANI, ESQS.
Attorneys for Intervenor-Petitioners
271 North Avenue
New Rochelle, New York

F. HARRY OTTO, ESQ.
Attorney for Respondents
271 North Avenue
New Rochelle, New York
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deemed such an intelligent and under-
standing waiver as to justify withholding
of federal habeas corpus relief. 28 U.S.
C.A. § 2254.

2. Habeas Corpus C=45.3(7)
Exhaustion requirement for relief

by way bf federal habeas corpus is lim-
ited in its application to failure to ex-
haust state remedies still open to habeas
applicant at time he files his application
in federal court. 28 U.S.C.A. § 2254.

S. Criminal Law C=997(7)
Coram nobis in Alabama does not lie

to enable an accused to have a reconsid-
eration of matters in- issue and deter-
mined by trial court in original proceed-
ing.

4. Habeas Corpus 045.3(9)
Issue concerning validity of chal-

lenged searches and seizures could not be
said to have been presented by prisoners
to state Suprenie Court in fulfillment of
exhaustion requirement for federal habe-
as corpus, where prisoners failed to in-
dude any transcript of eviden,ce in their
appeals, so that review was fiecessarily
confined to record proper. 28 U.S.C.A.
§ 2254.

5. Searches and Seizures C=7(10)
A student who occupies a college

dormitory room enjoys the protection of
the Fourth Amendment., U.S.C.A.Const.
Amend. 4.

6. Colleges and Universities c19
Habeas' Corpus 25.1 ( 2) .

Regulation of university authorizing
entry into students' dormitory rooms for
purpose of making a search was reason-
able, so long as it was limited in its appii-
cation to furtherance of university's
function as an , educational institution,
but once regulation was applied so as to
authorize a search of students' rooms for
criminal evidence. regulation constituted
an unconstitutional attempt to require
students to waive their protection from
unreasonable searches and seizures as a
condition to their occupancy of ;rooms and
entitled students to relief by way of fed-
eral habeas corpus. U.S.C.A.Const.
Amend. 4: 28 U.S.C.A. § 2254. .

MacDonald Gallion, Atty. Gen., Rich-
ard F. Calhoun, As-St. Atty. Gen.. Mont-
gomery, Ala., for respondents-appellants.

. Mcrris S. Dees, Jr.. Joseph J. Levin.
Jr., Levin & Dees, Montgomery. Ala.. for
petitioners-appellees.

Before RIVES. THORNBERRY and
CLARK. Circuit Judges.

RIVES, Circuit Judge:
The district court granted habeas cor-

pus to two Alabama prisoners and or-
dered their release. Piazzola and Marin-
shaw- v. Watkins, M.D.Ala.1970, 316 F.
Supp. 624. The appellants advance two
contentions for reversal: (1) that the
appellees have :not exhauSted the rem-
edies available in the courts of the State
as required by 28 U.S.C. § 2254: and
(2) that the search and seizure which
the district court found to be violative
Of appellees' Fourth Amendment rights
were made pursuant to a constitutionally
reasonable school regulation permitting
such searches and seizures. We affirm.

By separate jury trials, each of the
appellees was convicted of the offense
of illegal possession of marijuana in the
Circuit Court of Pike County, Alabama,
and was sentenced to imprisonment for a
period of five years. Each appealed co
the Court of Appeals of Alabama. but
each failed to comply with Title 1. Sec-
tion 827(1), Code of Alabama 1940 and
to include a transcript of evidence in his
appeal. Necessarily the state appellate
courts were confined to review of matters
contained in the record proper. The
State Court of Appeals affirmed both
convictions without opinion, and the
State Supreme Court granted motions to
strike their petitions for certiorari.
Marinshaw v. State of Alabama. 1968. 45
Ala.App. 723, 221 So.2d 121: 1968. 284
Ala. 4, 221 So.2d 121: Piazzola v. State
of Alabama. 1968. 45 Ala.App. 723. 221
So.2d 404: 1968, 284 Ala. 39, 221 So.2d
404. Their habeas corpus petition to the
federal disdict court was submitted on a
stipulation of facts which included, as
Exhibit 1. a transcript of the testimony
taken in the State Circuit Court on their
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motion to suppress evidence, and which
further stipulated that The only evi-
dence against Petitioners is the mari-
juana allegedly found as a result of the
search described in Exhibit 1."

The district court condensed the tran-
script of testimony into the following
findings of fact:

"On the morning of February 28,
1968. the Dean of Men of Troy State
University was called to the office of
the Chief of Police of Troy. Alabama,
to discuss 'the drug problem' at -the
UniverSity. Two State narcotic agents
and two student informers from Troy
State University were also present.
Later on that same day. the' Dean of
Men was called to the city police sta-
tion for another meeting; at this time
he was informed by the officers that
they had sufficient evidence that mari-
juana was in the dormitory rooms of
certain Troy State students and that
they desired the cooperation of Uni-
versity officials in searching these
rooms. The police officerS Were ad-
vised by the Dean of Men that they
would receive the full cOoperatiori of
the University officials in searching
for the marijuana. The informers,
whose identities have not yet been dis-
closed, provided the police officers
with names of students whose rooms
were to be searched; Still later on that
same day (which was during the week
of final examinations at the University
and was to be followed by a week:
long holiday) the law enforcement of-
ficers, accompanied by some of the
University officials, searched six or
seven dormitory rooms located in two
separate residence halls. The rooms
of bah Piazzola and Marinshaw
were searched without search war-
rants and without their consent. Pres-
ent during the search of the room oc-
cupied by Marinshaw were two State
narcotic agents. the University securi-
ty officer, and a counselor of the resi-
dence hall where Marinshaw's room
was located. Piazzola's room was
searched twice. Present during the --
first search were two State narcotic

agents and a University official: no
evidence was found at this time. The
second search of Piazzola's room,
which disclosed the incriminating evi-
dene. was conducted solely by the
State- and City police officials.

"At the time of the seizure the Uni-
versity had in effect the following reg-
ulation :

The college reserves the right to en-
ter rooms for inspection purposes.
If the administration deems it nec-
essary. the room may be searched
and the occupant required -to open
his personal_ baggage and any other
personal Material-whichris sealed.

Each of the petitioners was familiar
with this regulation. After the search
of the petitioners' 'toms and the dis-
covery of the marijuana. they Were
arrested. and the State criminal prose-
cutions and convictions ensued."

316 F.Supp. at 625.

1. Exhaustion of State Remedies

[1, 2] Appellees' failure to perfect
their respective appeals in a manner
which would have required review of the
validity of the search and seizure, under
the circumstances of this case. does not
support an inference of deliberate by-
passing of the state court system, nor can
it be deemed such an intelligent and un-
derstanding waiver as to justify the
withholding of federal habeas corpus re-
lief. Fay v. Noia, 1963, 372 U.S. 391,
399. 83 S.Ct. 822, 9 L.Ed.2d 837. Fur-
ther, their failure effectively to seek re-
view by appeal was not a failure to ex-
haust "the remedies available in the
courts of the State" as required by 28
U.S.C. § 2254. because that requirement
"is limited in its application to failure
to exhaust state remedies still open to
the habeas applicant at the time he files
his application in federal court." Id. 372
U.S. at 434, 435, 83 S.Ct. at 847.

A petition for habeas corpus is rarely
an effective post-conviction remedy in
Alabama for a habeas petition by a state
prisoner calls for the very limited inquiry
of whether " the court proceed-
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ing and conviction under which the pris-
oner is held are of a court of competent
jurisdiction and are regular on their
face, it is not permissible to impeach the

.court's jurisdiction by parol testimony."
Vernon v. State, 1941, 240 Ala. 577, 200
So. 560, 563, quoted in Johnson v. Wil-
liams, 1943, 244 Ala. 391, 13 So.2d 683,

685;accord, Griffin v. State, 1953, 258
Ala. 557, 63 So.2d682. 683.

[3] The broader Alabama post-con-
viction remedy of writ of error tor*
nobis is not available because "* * *
errors concerning- facts known to the
court with reference _to which the court
acted -at the time Of the trial- are not
reviewable ," Johnson v, Williams. Supra,
-13 So.2d at 686; accofd. Duncan V, State,
1964; 42- Ali.APp. 509. 169 So.2d- 439,
441 Woodard v. State, 1965, 42 Ala.App.
552, 171 SO.2d 462, 463. 468. There are
no new facts to be presented by coram
nobis. The state trial court heard evi-
dence on the claimed illegal search and
seizure and denied the appellees' timely
filed-motion to suppreSs evidence. Cor-
am nobis does not lie to enable an ac-
cused to have a reconsideration of mat-
ters in issue and-determined by-the trial
court in the original proceeding; 24
C.J.S. Criminal Law § 1606(10), pp. 705,
706.

[4] The district court properly held
that the appellees had exhausted the rem-
edies available to them in the courts of
the State of Alabama as required by 28
U.S.C. § 2254.1

2. Validity of Search and Seizure

The Fourth Amendment protects "the
right of the people to be secure in their
persons, houses, papers. and effects.
against unreasonable searches and sei-

I. We do nor. however. agree with one
ground for that holding a% stated by the.
district court: -Furthernitre. it affirm-
atively appears that petitioners have al.
ready raised the illegal search and seizure
issue before the Alabama Supreme Court.
Since they have done it is not neces-
sary that they attempt to do so again
through cotateral proeeding%. Brun u

zures" (emphasis added). The question
is whether in the light of all of the facts
and circumstances, including the Uni-
versity regulation, the search which dis,
closed the marijuana was an unreason-
able search. The district judge made
reasonableness the touchstone of his
opinion as to the validity of the search.
We find ourselves in agreement with his
view that this search was unreasonable.

In a case where the facts were similar,
People V. Cohen, 57 Misc.2& 366, 292
N."Y.B.2d 706, aff'd, 61 1fisc2d 858, 306
N.Y.S.2d 788, Judge Burstein said:

"The police and-the Hofstra Univer-
sity officials admitted that -they en-
tered_ the room in -order to make
arrest, if an arrest was warranted.
This was. in esSence,,a fishing expedi-
tion" calculated to discover narcotics.
It offends reason and logic to suppose
that a student will consent to an entry
into his room designed to establish
grounds upon which to arrest him.
Certainly, there can be no rational
claini that a student will self-conscious-
ly waive his Constitutional right to a
lawful search and seizure. Finally,
even if the doctrine of implied consent
were imported into this case, the con-
sent is given, not to police officials,
but to the University and the latter
cannot fragmentize, share or delegate
it."

Another case somewhat in point on the
facts is Commonwealth v. McCloskey,
Appellant, 1970, 217 Pa.Super. 432, 272
A.2d 271. There the court reversed a
student's marijuana conviction because
the policemen who entered his dormitory
room to execute a search warrant did not
knock or announce their presence and
purpose before entering. In part, Judge

.Ulen. Warden. 344 U.S. 443. 73 S.Ct.
397. 97 L.I:d. 409 (19:.31. 31ti F.Supp.

Iieeause litrinslia and l'iazzola
failed to inlude any traneript of e%i
denee in their appeals. review %as neees
sarily eonfined to the record proper. and
the search and eiits re issue ah
not presented to either of the appellate
court : of State.
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Cercone speaking for the majority of the
court said:

"It was the Commonwealth's position
that the Fourth Amendment protec-
tions do not apply to a search of a col-
lege dormitory room. The test to be
used in determining the applicability
of the Fourth Amendment protections
is whether or not the particular locale
is one ' * * * in which there was a
reasonable expectation of freedom
from governmental intrusion': Man-
cusi v. De Forte, 392 U.S. 364. 368, 88
S.Ct. 2120, 2124, 20 L.Ed.2d 1154, 1159
(1968) (large office room- shared by
the defendant. and other union offi-
cials). See also Sabbath- v. United
States, supra [391 U.S. 585. 88 S.Ct.
1755, 20 L.Ed.2d 828] (apartment) ;
Stoner v. California, 376 U.S. 483, 84
S.Ct. 889, 11 L.Ed.2d 856 (1964), re-
hearing denied 377 U.S. 940, 84 S.Ct.
1330, 12 L.Ed.2d 303 (hotel room) ;

and Katz v. United States. 389 U.S.
347, 88 S.Ct. 507, 19 L.Ed.2d 576
(1967) (telephone booth). A dormi-
tory room- is analogous to an apart-
ment or a hotel room. It certainly of-
fers its occupant a more reasonable
expectation of freedom from govern-
mental intrusion than does a public
telephone booth. The defendant rent-
ed the dormitory room for a certain
period of time, agreeing to abide by
the rules established by his lessor, the
UniverSity. As in most rental situa-.
tions, the lessor, Bucknell University,
reserved the right to check the room
for damages, wear and unauthorized
appliances. Such right of the lessor,
however, does not mean McCloskey was
not entitled to have a 'reasonable ex-
pectation of freedom from governmen-
tal intrusion' or that he gave cnnsent
to the police search,' or gave the Uni-

"1. Voluntary co.,sent must be proven by
clear and positive evidence (United
States v. Smith. 308 _F.2d 657, 663
(2d Cir. 3962), cert. denied 372 U.S.
906, 83 S.Ct. 717, 9 L.Ed.2d 716
(1963)), and the State has the burden
of proof (Bumper v. North Carolina,

391 U.S. 54 3. 85 S.Ct. 178's. 1792.
20 I.E.I.2.1 797. 502 (196s)). Waiver
of Fourth Amendment rights through
eonsent to a search cannot be lightly
inferred. See simmons v. Bomar. 349
F.2(1 3671. 364; .6th Cir. 1905): United
State.; v. cony.. 340 F.11 591. 893
(2.1 Cir. 19;:70. F.vry reasonable pre-
.maption i. aFaiti.t one's waiver of his
oustitutional rights. Weed v. United

States. 340 F.2d S27. 529 (10th Cir.
1965).

versity authority to consent to such
search.:

2. In Stoner v. California, supra. a hotel
clerk allotted the police to search n
gueSt*s room. and -the Supreme Court
there stated : 'It is important -to bear
in Mindthat it was the petitioner's
constitutional richt which was at stake
here. and not the night chirk's nor the
hotel's. It was a right, therefore, which
only the petitioner could waive by
word or deed. either directly or through
an agent: 376 F.S. at 489. 84 S.Ct.
at 893. 11 LEd.2(1 at 860. Many
other cases have held that one in the
position of a lessor cannot consent to
n police search of a tenant's premises,
even though the lessor, himself has a
right to enter the room or apartment.
See United States v. Jeffers. 342 V.S.
45. 72 S.Ct. 93. 96 59 (1951)
and Commonwealth v. Ellsworth. 421
Pa. 169. 215 A.2(1 249 (1966) (hotel
proprietor let pollee into a gueSt's
room) : Chapman v. United States. 365
U.S. 610. Si S.Ct. 776. 5 L.E11241 828
(1961) and Cunningham v. Relate.
352 F.2d 1 (9th Cir. 1965) cert. denied
353 V.5. s6 s.o. 1274. 16 LEI
2d 309 (1966) (landlord allowed police
search of tenant's room)."

Iri the case of Katz v. United States,
1967, 389 U.S. 347, 88 S.Ct. 507, 19 L.Ed.
2d 576, to which Judge Cercone referred,
the Court commented at some lefigth on
the concept of "constitutionally protected
areas":

"The petitioner;lifislatrenuously argued
that the booth was a 'constitutionally
protected area.' The Government has
maintained with equal vigor that it
was not.' But this effort to decide
-s. In support of their respective claims,

the parties have compiled competing
lists of 'protected areas' for our con-
sideration. It appears to be common
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ground that a private home is Buch-
an area, Weeks v. United States. 232
U.S. 383, (34 S.Ct. 341. 58 LEd. 652].
but that an-open field is not. Heger
v. United States. 265 U.S. 57. [44 S.Ct.
445, 68 L.F.A. 898. Defending the in-
clusion of a telephone booth in his list
the petition cites United States v.
Stone. D.C.. 232 F.Supp. 396. and
United States v. Madison. 32 L.W. 243
(D.C.Ct.Gen.Sesq.). Urging that the -

telephone booth should be excluded. the
Government finds support in United,
States v. .Borgese. D.C.. 235 F.Supp
286,

whether or not a given 'arei,' viewed
in the abstract, is 'constitutionally pro-
tected' -deflects attention- from -the
problem ptesented= by this cage" For

'1'5. - IS- true thaV'this Court _lial--ocett=
descilbed its -Conclusionsz in

terns =of constitutionalIV Piotected
areas,' see. e. g., v; United
States, 3651%3.'505. 510.i512. (S1 S.Ct.
679. 5 L.Ed.2d 734): Lopez v. United
States, 373 U.S. 427. 438-139. [83
S.Ct. 1381, 10 L.Ed.2d 462] : Berger
v. New York. 333 U.S. 41. 57. 59. (87.
S.Ct. 1873, 18 -L.E.1.2d 1040]. but we
have never suggested that this concept
can serve ail a talismanic solution to
every Fourth Amendment problem.

the Fourth Amendment protects peo-
ple, not places. What a person know-
ingly expOseS to the public. even in hiS
own home or office, is not a subject
of Fourth Amendthent protection. See
Lewis v; United StateS, 385 U.S. 206.
210 [87 S.Ct. 424. 17 L.Ed.2d- 3123 :
United States v. Lee. 274 C.S. 559, 563.
[47 S.Ct. 746, 71 L.Ed. 1202] : But
what he seeks to preserve as private.
even in an area accessible ttithe public,
may be constitatisaally protected. See
Rios v. United States, 3611:.S. 253 [80
S.Ct. 1431, 4 L.Ed.2d 1688) ; Et parte
Jackson, 96 U.S. 727. 733 [24 L.Ed.
877].

"The Government stresses the fact
that the telephone booth from whiCh

2. One of the "Residence Ball Policies" of
this University provides that -College
men are assumed to be mature adults
with acceptable and established habits."
Another adjures students. "Keep roo':
locked at all times." The University thus
recognized that it cannot exercise that
strict control of its students which might

442 F.20-19

-t

.2(1 281(1971)

the petitioner made his calls was con-
structed partly of glass, so that he was
as visible after he entered it as he
would have been- if he had remained
outside. But what he sought to ex-
clude when he entered the booth was
not the intruding eye-it was the un-
invitediear: He dip not shed his right
to do so simply because -he made his
calls front a place where he might be
seen. No:leSS than an individual in a
business office,10 in a friend's apart-

go Silverthorne Lumber Co. v. United
States. 251 U.S. 3R5. [40 S.Ct. 1S2. 64
LEI. 319).

ment,11 O2' itt-a taxicab,F a person in a

"11, Jones v. United States.362 U.S. 257.
C.40 S.Ct. 725: 4 L.E11.2di697).

"12. Rios=v. UniteUStriteS. 364 U.S. 253.
(SO S.Ct. 1431: 4 L.F.d.241 1688)7

teleiihone=booth may rely uponithe=pro-
tection of the Fourth Amendment.

*,,

389 U.S. at 351-352, 88 S.Ct. at 511.

[5, 6] By a similar process of reason-
ing; we must conclude that a student who
occupies a college dormitory room enjoys
the prOtection Of the Fourth Aniendment.
True the University retains broad super-
visory powers which permit it to adopt
the regulation heretofore quoted, provid-
ed that regulation is reasonably con-
strued and is limited in its application to
further the University's function as an
educational institution .= The regulation
cannot be construed or applied so as to
give consent to a search for evidence for
the primary purpose of a criminal prose-
cution? Otherwise, the regulation it-
self would constitute an unconstitutional
attempt to require a student to waive his
protection front unreasonable searches
and seizures as a condition to his occu-
pancy of a college dormitory 1:30M. Com-

be permitted in a boys' school where an
in loco parentis" standard would be

more appropriate.

3. See the authorities cited in footnote 1
of Commonucalth v. Meeloskey. Aprel-

tjuoted
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pare Tinker v. Des Moines Independent
Community School .-District. 1969, 393
U.S. 503, 506, 89 S.Ct. 733, 21 L.Ed.2d
731. Clearly the University had no au-
thority to consent to+ or join in a police
search for evidence of crime .3

The right to privacy is "no less impor-
tant than any other right carefully and
particularly reserved to the people."
Mcpp v. Ohio, 1961; -367 -U.S. 643, 657,
81 S.Ct. 1684, 1692, 6 L.Ed.2d 1081. The
results of the search do not Prove its rea-
sonableness. This search was an uncon-
stitutional- invasion of the privacy both
of these appellees and of the students in
.whose rooms no- evidence of marijuana
was- found. The warrantless search of
these students' dormitory rooms- cannot
be justified. The judgment is therefore

Affirmed.

CLARK, Circuit Judge (concurring in
part and dissenting in part).

I respectfully dissent from part 2 of
the Court's opinion as to the defendant,
Marinshaw: The college had -a direct in-
terest in keeping its dormitories free of
the specific criminal activity here in-
volvedthe possession of the drug, mari-
huana. The regulation was a reasonable
means of embodying this interest. Cf.
Pratz v. Louisiana Polytechnic Institute,
316 F.Supp. 872 (D.C.W,D.La., 1970),
aff. 401 U.S. 1004, 91 S.Ct. 1252, 28 L.Ed.
2d 541 (1971). Marinshaw was found
to be familiar with the regulation. When
he chose to place the evidence of this
criminal conduct in his dormitory room
he knowingly exposed this material to
inspections by offkals of the University.
He cannot now reinstate as private an
area he had agreed was thus accessible.
A publicly owned dormitory room is not
in my mind the equivalent of a private
rooming house. I concur in the result
as to the defendant, Piazzola, because I
do not believe the regulation can be val-

4. See the authorities cited in footnote 2
of Commonwealth v. McCloskey, Appel-
lant, quoted supra.

idly construed to authorize the college to
consent to an independent police search.

In all other respects I concur in the
opinion of the majority.
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UNITED STATES DISTRICT COURT

FOIL THE

DISTRICT OF MASSACHUSETTS

WILLIE :MURPHY; _ -RACHAEL --RUFFIN , a minor_ , by her-
mother and :next friend,-_ WILLIE:

MURPHY; SS WATTS; JEANNETTE= WATTS- and
WATTS-, _minors, by -their -mother

and next friend,_ AGNES --WATTS; _ROSE-HICKS;

-MARGARET: POPULO, a minor by her mother
and _next. friend, =ROSE -HICKS-.-

Plaintiffs-

va.

JOHN, -T. -KERRIGAN-,, individually, and 1whis
=capacity -as:Chairman==_Of the Boston -School

Committee; THOMAS- S. EISENSTADT, JOSEPH'

LEE, -PAUL -F. -i4cDEVITT and PAUL T. -TIERNEY_

individUally,,, and -in- their :capacity as

members -cif -the Boston :School Comittee ;1

-WILLIAM-OPRENBERGER, individually, and:_in-
hit- capacity ,as-:Superintendent Of -the
Boston Public_ Schools; JOSEPHI-McDONOUGH,

individually,_ and in his. capacity- as
principal of the-_Patrick--F. Gavin School;
an-di HDWARD SULLIVAN, HARVEY BERLIN and- FRANK_

-CELONA, individually; -and in_their-_capadity
as' teachers in -the-_Boston-__school system.

:CIVIL ACTION-

CA-49-1174-W

.367
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AMENDED COMPLAINT

1. - PRELIMINARY .STATEMENT

Ii this civil action, parents and_ students= seek a -declaration that

-corporal punishment in the public schools -is unconstitutional,- and -they seek to
invoke this ,COtrt's equitable-powers to prevent the furthek use -of Corporal pun,.

ishment in the ,Patrick_y_. Gavin Schoo4 a -public_ junior higk_schoolvithin the

-city_ of Boston.

2. JURISDICTION:

The jurisdiction-_-of :this. Court is invokedpursdant te- 28

SS1331, 1343_ -(3)_, and 1343 :(4)-. This action arises- under the First, Fourth,

:Eighth, Ninth, and -FoUrteenthi-Amendthents tothe United:-Statea- Constitution_ and-42-

U.S-.C.A. S1983._ -TheT_Iiatter in-controversy -exCeeds-- the -sum of -$10,000- exclusive-

of _interests=:ancl=cost S. The action =seeks_: injunctive and damage relief pursuant to

IL:S.C.-A. S1983, and- _declaratory- relief :pursuant- _to 28-U: S .A-. SS2201 -and_ -2202.

3.- =PARTIES

A. -Plaintif$:

All plaintiffs are citieene-6f the United States and of the Common-

wealth- Of -Massachusetts and reside in the -city of Boston. All minor _Plaintiffs are

students at the -Patrick F. -Gavin- School.

:Rachael. RUf fin_ _is _a,-Mitter girl and Willie Murphy is her mother

and:_next friend.

Jeannette Watts is -a _minor girl and _James Watts is a- minor boy

and: Agnes Watts is -their mother and--next_friend.

next f riend

(3)- Margaret Populo is a _minor girl and Retie Hicks- is her _Mother and
.
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-B. AdrninistratiVe_ Defendants-

W. 'Defendants Eisenstadt, -Kerrigan, tee, McDevitt and Tierney

are the sole current members of the Boston School
__Committee, the governmental

body charged with general responsibility for -the operation and-management -of all
(

public schools in the City of Boston, M.G.L:A. Chapter 71, Section 35 et. seq.

(2)- .Defendant. William-Ohrenberger is the -Superintendent =of the

BostOn Public Schools .and- thereby the- chief -executive officer of the School

COmMittee, responsible for the general management and supervision of :the BOston

Public Schools. M.-G.L.A.. 'Chapter 71,_ Section_ 59.

(3) -Defendant-,Joseph McDonough: is a Principal duly appointed _by the-

-Hosted sdhOol ,Committee_ and assigned to the Patrick :F.. Gavin School, a public school

under the control and _within_ the jurisdiction of the Boston School -Committee._

-C. Teacher ,Def ettdanta

-(1) ,Defendant_ Edward Sullivan Is a _duly _aptiointectiteacher in the-

16ston_-Sdhool System, assigned to the Patrick F. Gavin School

(2) Defendant -Harvey Berlin ia_a_ duly appointed teacher- in-the-

BotiOn -School _System, assigned to the -Patrick P. -Gavin- School.

(3); 'IDefendant _Frank_=Cslona is a duly- appointed: teacher in the 'BOtton,. _

School -System, :assigned _t0 the_Tatrick:F. Gavin School

-4.. -CLASS

Pursuant to Rule 23- of the Federal Rules of Civil Procedure, plaintiffs

sue on their own behalf and on-behalf_of others= similarly aituated. The clatt-

rapretented_ty-- plaintiffs -consists of approximately 1,235 :students, the parents- of

said students in the Patrick F Gavin school, and all those persons who may become

students and parents of students at the Patrick F. -Gavin_ SchOol. The class is so-

-ntimerons_ that joinder- Of all -members _is liupracticablei_ There-are qUestiont of law-



and fact common to the--class. The representative plaintiffs will fairly -arid-

adequately- protect the 'interests of the class. The parties defendant have -acted-
or refused: to act on grounds- generally applidable to- all -persons within the- &ass,
thereby making- final injunctive and declaratory relief appropriate with respect -to
the class -as --a_ whole. The questions of law or fact common to the members of the

class predominate- over any queations affedting only Individual Members and a class
action is superior ta other available _Methods for the -fair _and _effidient adjudica-
tion of the- controversy.

5. STATEMENT-=OF FACTS

incidents-of corporal punishment-and abuse described in this
complaint- Occurred-at the Patrick =F. Gavin Saida achool was in__seasion. All
-teacher defendants' conduct was undertaken in theitx

k

dapacitY as teachers and under

color- of state law: teacher defendants- inflicted' corpOral pUnishment malicious-
l, in bad: faith, and -With full knowledge that their conduct Violated' SChoO1

department =Regulations= and/or other laws All corporal _punishment inflicted= was

excessive and not a proportionate response to any conduct of the plainti:k atudenta-.

All administrative defendants knew or should have known that corporal _punishment

was and 1..iinflectell in the Patrick F. rGavin School and all administrative -_defendants

tailed= to take appropriate action to insure the cessation of corporal -puniahment.

(A): -0n-_ Arne _5 ,_ 1969, plaintiff Rachael _ihtffin-,-was 13 -years Old-

and, -was -an-eighth- gratrie_atudent at-the-Patrick Gavin 'School.- On Or _about that-

-date, -teacher defendant_ Edward- Sullivan _puehed- and slapped RadhaelzRuf fin allegedly
for school disciplinary reasons.

(13)' -On- or abont_,Jdne 1969, plaintiff --Willie -Murphy met with

defendant _Joseph McDonough, principal of the Gavin School at his office tii-distuaa,

the beating- defendant -Sullivan had given her daughter Rachael -Ruffin the day before.-
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At thiS Meeting, TeAchei defendant -Edward Sullivan,_ in-- the: pteSence of defendant

McDonough, gtabbed and shook plaintiff Willie Murphy and subjected 'her -to verbal

abUSe.

(C) On =06tObet 19, 1969-, -plaintiff -Jeannette Watts was 14 Yeats-
;

old -and a student at the Patrick F. Gavin Schbol. On -ot about that date teacher

defendant Edward .Sullivan struck Jeannette Watts a1i edly for. school diSdiplinary

reasons._

6r _about the same date, teachet defendant Harvey- -Berlin-

roughly grabbed Jeannette Waits and slapped her allegedly fot schoOl disciplinary

reasons.

(E) On October= 29',. 1969, -Plaintiff James- Watts VAS 13' years= Old, and

a student at the Patrick F-, Gavin- School. On or about that date, teacher zdefendant-

Ftank _Celona: struck Jellied Watts -on =-his handS with _a_ rattan allegedly for diSdiplinary

reasons. No principal -or"_ teach waS :preSent -puniththent VAS inflidted._

-(F)- Ott-ot About =the: -same _date; -teacher- defendant = Edward_ Sullivan

Strtick, grabbed,_= pushed -, and verbally- abUse&-James --WattS_ allegedly tot school

disciplinary teaSonS.

r(G)- -On October 29,_ 19694- :plaintiff Margaret. Popnio,-was: 14--yearg__old-

and- a- ninth grade student at :the Patrick F, GaVin SChool. On-or -about that date,

teacher- -defendant -HatVey Berlin- struck Plaintiff' Popillo -allegedly for = school

discipl=inary reasons:-

Teacher defendantS any /or othet teachett- in the Patrick -F=: Gavin

=have- inflicted -aha continue to inflict_ corporal pitnishment-upon other plain=
tiffs Within the clatS. SeCansei c6tpotai -PuniShment -iS and" haS_-b-een -regUlatly

utiliied AS -a- Means of discipline within- the -- Patrick F-. _Gavin-School,_ the- plaintiffs

believe -and- fear that its USA will _continue -unlesS_ thiS Court intervenes- and enjoins

the- future -use 6f- Cotporal _punishtnent._



At all timea-Matetial herein, administrative defendant& haVe

authorized corporal punishment-for:- "Diaciplifiary reasons ". :Jim]. extreme dates.-._.

Boston School Committee- Regulations .211-.5-111;1_ (attached: hereto, as Exhibit A and

indorporated -by ieferefice

.Defendants failed to make- available_ any procedural -safeguards

to- Plaintiff _studenta -before inflicting_ idtporal punishment on diet in- this case:

-1._ Defendanta failed. to notify plaintiff students of what, if -any;

misconduct -,they had allegedly engaged in- sufficiently befote any- hearing Co that

plairitiffas might -haVe had time to- prepare their"- defense.

-2-._ Defendants failed- to _give. plaint-ilia-any- opporttinity fot -a

leafing,. howeVer inforMal, to present their Side: of -the alleged-thiScoriduCt before

impartial- referee.

3._ :Defendants 'failed:to :give -pidintiff&-any--Opportunity :to_ present

-witnesses -or-- other. evidence in theif.defenae.

4._ -Defendants failed -t& giVe: ,plaintiffs- any- --oPpoffunity to. queStion

of cross examine_ any- VitheSSes, against- ttie-Tii

,Defendant :fa iled to -give- plaintiffs any-- opportunity -to 14

=represented= -in any hearing bY= attorneyS, -parents:, friends or -any other petsoit.

-6'. Dekendanta tailed-to notify plaintiff students- =that they had- rights=

:to tido t ide, -of -dharget and representation;

6. -CAUSE -0E----ACTION-

Dekendaiita' -conduct in executing-,- permitting, and /or failing to

prevent_ the inflicting of corporal -puniehtnent at the Patrick F. -Gavin School violates

tha:Constittition-_:of the -United- State& _fof the _following- reasons:

A. _The_ infliction =of- corporal pUnialthent bY school- official&

On-iptiblid,=School students on its -face- abridges the''priVileges-_and_ immunities" of
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all such _students as veil as Plaintiff- students on the. -facts in this case including

their rights to physical integrity, -dig4ty of -perSonality -and- freedom from

arbitrary -authority in violation Of the -Fotirth,_ Ninth and Fourteenth Amendments to
the United -States. ConttitUtiOn.

E. The infliction of corporal punishment on its face "deprives" all

public School students as well as plaintiffs on the facts of this -case of "liberty
without- due _process of law" in violation of the Fourteenth Amendment to the United

States_ Constitution since it is arbitrary, capricious and-i.nrelated to achievingl

any legitithate -educational _purpose._ On the contrary, the use of .dOrpotal PUniSh-T

-ment _in the -schools reSults. in a hostile reaction tO authority, breeds further

Violence: and_ interferes_ with the educational prOcess- and acadetic_ inquir

C. The infliction of corporal _ punishment On ipublic school students

on its :face dotistitUtet,-"dritei and unusual punishment" as well as the facts of
this -dade-, -since it was -groSsly;_diSproportionate- to any misconduct plaintiff

-Students may have engaged in, in Violation of the Eighth and Fourteenth Amendments

to the United States_-Constitution._

D. The standards -adopted- _by the defendants --with respect_ to inflicting_
dorporal .putiiStunent :Ott _StUdent§:

1.-- -are arbitrary, not rationally related to any legitimate education-

al purposes- afid---dettructiVe.,of the educational process,E

are vague, fail to provide -students adequate- notice of thd_-prohibi-

ted _ conduct- and- permit arbitrary-enfOrdemetitl

3. are overbroad', Penalize §tudent conduct :protected by the _Eirst

Amendment and -thin: the exercise of First Amendment Freedoms, all in violation of
the Due troceSS clause of the Fourteenth Amendment;
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5. conatittite-nettel and--unustial0 -puniahinent in- Violation- of the
-Eighth and Fourteenth kmencimenta.

:E. Defendants' failure to provide -plaintiff- students in this case
any Procedural safeguards before inflicting -corporal punishment on them, including
adequate notice of alleged misconduct, hearing,, examination and cross-examination,
=representation and .notice- of rights -constituted- -Siumnary punishment ,and_-"deptived"-

plaintiffs_ of -'!liberty- Withotit due process of violationOk the Fourteenth.
Amendinent _to- the_ Milted 'Statea Constitution._

F. Defendants' conduct in inflicting corporal punishment on female

-plaintiffs Rachael Ruffin-, Jeannette -Watts and -Maigaret PopUlo,_ vicilated the
express provisions of _Boston School ,prohibit corporal
punishment of gitis The infliction of punishment on -male plaintiff _James -Matta-

-_also violated these- Regulations lbecause it was ,excessive,_ no faculty -witneas-was

=preaent _and lhiS -cOndUct Waa,-not -'65ctreme.-_0

1. IRREPARABLE- _INJURY_

liefendanta! :past and continuing irifliCtioti: of corporal punishment-

-on plaintiffs and their class caused and will continue to cause great_ and irrepara-

injury to -plaintiffs and their class by :greatly damaging -_ their education,:

-causing -them- severe and permanent physidal and emotional injury, -violating- their
!physical integrity, and destroying their dignity -of-personality -.- -Further,_

defendants' past and continuing infliction of _corporal punishment on -plaintiffs and
-v

their- class Will irreparably injure plaintiffs ftindainental -Conatitutional rights

to be free from arbitrary and capricious _governmental actions and irreparably: injure-,
the public's interest in ensuring that its fundamental laws are obeyed by _goVernment.

INADEQVATE-tEdAL:AisaADMINISTRATIVEAEMEDIES

-Plaintiffa_ilave-ino adequate- legal _or_ _admitilatrative zetedieg.
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WHEREFORE, plaintifft pray, -for _relief -as -follows:

1. That a_ temporarY restraining: order, _preliMinary---and- permanent

injunctionItsUe-, enjoining_ and-rettraining -order, preliminary and :permanent

injunction issue,_ enjoining- and restrairiing_the defendantt, their agentt, servant

and employeet-from- inflictifig-_any form- of corporal punishment upon any -student at

-the Patrick F. Gavin School.

2. That a_ declaratory judgment issue dedlating that the lotirth,

Eighth, -Ninth- and: PoUtteenth -AMendments to -the United- 8tates -Cohttitution prohibits-

_any form-or corporal punishment -upon any student at the -Patrick F. caViii School.

3. -_That this Court appoint a special Master to the i''atriCk F. Gavin-

School- to insure that- _this Court's orders -are -enforce& and- to- insure-that the,-Con--

stitutionar rights: of _the_ plaintifft are -fully respected-

4_. That_ _the :Matter-be -diredte& to implement amedhanitM_-for

receiving -comPiaintt _against teachert along -the_ linet of the plan set- forth in

Exhibit It= attached-::hereto= and incorporated by referende-heretti._

5. -That_ judgment- be =entered _against the defendants, jointly and

teverallY, $25,000 at to- each-_plaintiff -as- compensatory and =-punitiVa damageS,

_plus interest -and =costs.

For =such- -other relief as the-Court _deecit _APpropriate.

-By their -attorneys,_

Boston= Legal Assistance- Project
-482 Broadway

-South Boston,: 'Maas:. 0212T

-26822-72

Gershon -- Ratner-

Botton- =Legal- -A6-61.§tance -Project-

-84 StataiStreet,

Boston-,- Matt.- :02109

742-8930_



Michael L. Altman
Boston Legal Assistance Project
474 Blue CHill Avenue
Roxbury, Mass. 02121
442-0211



EXHIBIT A
Boston School Committee Regulations

in effect during 1968-69 and 1969-70 school years

Strike out Sections 209 to 215, inclusive, and substitute in place thereof
the following:

Sect._ 209.1 Every -pupil must come= to school cicin. in his person -and- proper-
ly dressed. The_ headAsaster -or principal- mayrequire a pupil =to _present himself
in- -such- dress and personal appearance as shall not _be -detrimental to the best.
interests- of= the- school.

2. Theipossession_ of switch--knives, garrison belts, metallic __knuckles-,
firearms, -or -any other -dangerous weapon is _forbidden bY-low. _A pupil who violates
this criminal law =shall-13e -liable to suspension -or expulsion-.

Sect. 210.1 Tardiness, unless- satisfactorily_ explained, shall =he subject
to_ a proper penalty. Tardy pupils -shall -present_ on the next school _Ay an excuse
in writing- -from their -- parents- or guardians, but =shall met be sent home- to obtain
such =an- excuse-. The principal -orteacher--in charge of_ =a-Wilding _may request- -the
presence:A-3f a paratlt-of__a _pupil- who,-is -frequently tardy.-

Sect-. _211.1 Bet-Ore:making- a-_ final decision in _regard to -disciplinary- action-
taken by a teacher, -the head master =or principal_shall consult with= the:teadher
concerned -- and -, -if- necessary, with the pupil and his parent.- In_iproblemS -concerning_
-pupil conduct, the ciastrobm-teacher should exercise the authority proper -to -a--
parent-of judgment. =Although the- head _taster or:principal.- _should-assist the
teacher to-f_meet-IdtsCiplinary ,problems, the responSibility for the Correction of
classrootir behavior -is =the- teacher'--s.

-2. __The confinement _of _puPilS in- a closet _or -wardrobe, or-the exclusion -of
a -spupil -to a corridor-or-any other unsupervised area-, ur the use-On- the part_ of
the teacher= of-- sarcastic or- discourteous language f o idden .

3. No-.Physical restraint of any kind= shall be used in =a- kindergarten-,

A teacher_may-tensporazily: eiclude -from_ the-clidtroom -to :the office- of =the-
head =master -Or _principal za pupil whose continueut- misbehavior_ 1.6- such as to-- prevent
a-teadhirig-learning situation for the class. Such exclusion shall continue, but-
-for -not more -than one school day, -until theihead -master or prinCipal_ has- contulted=
with the teacher regarding-the _pup il's= _status., -A -Pupil -whO-1S- excluded from- the
_classroom- shall rbe-uscorted-ito the_ office -Of _the head--master or- principal- or to
whatever supervised -area- may- be- deSignated- by -the 'head-master or principal-.

5.- =Corporal -punishment _may- be_ administered _for disciplinary- reasons -by any
-teacher or- .principal.- Corporal. ,punishment_ Shall:be restricted = -to -boys in- -day-

-eleinentary- and= junior _high Schools -and the-14. -Certrude Godvin School; shall be
confined to blows--on the-land- with a =rattan- and in- the presence_ of a competent_
witness, whia shall be either the principal -or a teacher- designated -in -sight of
other -ptpilS; =provided-, _that corporal punishment -shall _not be- inflicted- when it
might- aggravate an existing -physical impairnient-or produce -permanent or -lasting



injury; _Provided- fUrthe-r-,__that it shall be resorted to only in extreme cases and
after the- natUre the-offense has -been _fully explained to the, of fending_-pnpil.
-Violent shaking- or other gross_ ndignitieS are expressly forbidden.

Cases Of corporal punishment -shall _be reported -by each teacher on the _dates_
of their- occurrence-,-in writing to the principal of the- district These reports,
Shall state, the name- of the pupil, the name -of the witness, the amount of- punish-
ment, and the reason_ therefor. These reports, together -with _those cases_ of Corporal_
punishment inflicted by the principals, shall be kept on- file _for -tWo- years,- at the
expiration of Which_ time they _shall =be-deStroyed.

T. The number _of- Cases of -corporal- punishment, by whonisoeVer inkliCted, shall
be reported by the respective- principals monthly in writing- -to the_ superintendent
-and to the assistant .superintendent in Charge.

Sect. 212.1 Ai* pupil inay be detained (with- the approval- of the principal)
at _the close of the session- in day"_ elementary or junior high schools for a period-
hot exceeding'. one hour to -make-up imperfect lessonS4 -mit Sikh_ detention shall be-
only on . account of the _pupil's fault or neglect

2._ A pupil maybe:be, barred from = participation in extracurricular activities
if , the Opinion of the:=headmaster_or principal, he has- -failed to ,maintaini a
_Satisfactory standard_-of conduct_ or sChOlarship.

3. Pupils in Latin and day--high sChoolt whoSe--_scholarship or condudt
unsatisfactory may be required to return- to--school after the close of ,the regular
session_ for :a- peribd. _not exceeding _two _hours daily. _

'SeCt. 213.1 _k_liead-lifaster or- _principal, in,:the-_case_-of :under -sixteen
years of age_ Who it- a -chronic _School -Offender-4, may tranSfer_,, -with the- approval of-
,the- Superintendent Sikh_ pupil to ,the_-M. Gertrude GOthritt -School for- continued or
flagrant giOlatioris -of ordinary- sChool :discipline.- and -good behavior.

Sect,. 214.1 9_ -pupil WhO -Shall in -any- manner Wilfully deface or_otherwist-
injdre any portion.-cif _a- school estate t or write- any profane or indecent language:
or -make -any obscene -characters = school _premises;. of -who- shall distribute- or
possess -any obscene_ pictures or any Obscene _material,_ shall be liable-to -stispen,

eXpulSion or other punishment according -to the -nature of the _offense.-

2. A pupil -_who-defaCet, loSes, ot _deStroys _any _book,_ apparatus, or other
propeity belonging tO -the -CitY- Shall-be required -to- replace the same or make good-
thee _Cost -of -such reply

Section 215

215.1 Any Student, after the chronologiCal age of Sixteen years, who fails
tout or more major SnbjectS for three successive- -bi- monthly marking periodS, and
whose condudt is tinsatiSfactorY in the opinion of the headimaster
tnay be suspended, except in those cases where =the failure is due to excused and
legitimate absenoe from school or where there exist extenuating circumstances. If
the pdPil so suspended is not reinstated within five school days from the date of
his Original Stispension, then the matter shall be referred in writing by the head
master or principal to the assistant superintendent for the district in which the



school is located. Upon request of the -pupil -so=_Suspended-or his parent or- guardian,
said assistant -superintendent shall hold- a -hearing- in--the -matter and- render- a_
decision within ten school -days from__the date- of the original -suspension. The
_head master or principal or- he pupil so- suspended -or his parent or guardian may
request_ that the superintendent review_ the _decision of the assistant- superintendent,
and, if- such- -a request is made , -the superintendent- may,, if he so elects grant a
hearing- in =the matter. If such case is -not settled by the -superintendent within
five additional -school days, the head master or Principal -or- the-pupil or -his
:parent _or guardian may requeSt that the' school committee review-the' matter and the
sehool committee may hold a_ heating- if it so elects. In the event of appeal -by
the head- master or principal -to the superintendent or the-School committee and
pending_ dedision -in such- matter by the-superintendent or the_ school comMittee, the_Pupil _shall be- temporarily --reinstated._

215.2_ A head master or principal may suspend a- -school -offender who is over
sixteen years of age- for continued flagrant violations- or ordinary-- school discipline
and good behavior. During the-period_ -of: suspension, the -head master or _principal
may refuse, after conference- with -the -parents, to- reinstated' within= five -school days
frOm the. date- of -his- _original. then: the-matter -shalli be referred in-
Writing by the 'head-master: or _principal to the -assistant_ superintendent for the
district in which the _School_ is -located. Upon- request of -the Pupil_ so suspended
his parent or guardian,_ said= assistant superintendent -shall -hold a hearing in, the
-matter- and, render a deeision--withistew school dayS from-the -date_ of the =original
_Suspension. The head_imaater or principal or the= pupil so suspended or -his- _parent
or- guardian -may request that the _superintendent review the -decision _of the assistant_
superintendent -and, if such -a request is made,_ the superintendent may-, -if he--so-
elects-,_ -grant a =hearing :in_ the matter._ If Such =case: iSinot _settled ;by-the- super7-
intendent Within five additional sehoOl _days, -the- head master -or prineipal -Or- the
pupil or hiS parent or ,guardian -May request that the school conneittee -reVieti -the-
_Matter =and -the =sehool =eonenittee- may ,hold- a- hearing if it- so- eiectS. In -the event
of -appeal bY -the -head -master -or -principal 'to -the superintendent or the school
-ecenmittee and pending -decision in _such- matter by the-superintendent or the _school,
tominittee-, the pupil shall be tempOrarily reinstated.

-2154 A-headMaster or principal may -SUSPend -a school ,offender =who- is -under
sixteen years -of age- ter_ violent_ or _pointed opposition to_ authority or :for continued
or_ flagrant- violationa- of school- discipline and -good -behavior.. In such-eases -the-

:principal Shall -forthWith request the attendance of the -parent or guardian of such
suspended -- pupil -at his_ office for -the -=_p_Urpose_ di- -consultation and adjustment. If
the -pupil so- suspended iS -not reinstated within three'school days from= the- =date ofhis original suspension, then the .matter-Shall be referred in writing by- -head -master
or principal. to-,the -assistant- superintendent 'for the district in Which -the =school
is located-. Upon reqUeSt of the ipupil -so-suspended or his parent or-guardian-, said
assistant-- superintendent shall hold a hearing in -the _matter and -render _a -decision
Within -six: School_ days from- =the- date -of the original -suspension. The -head -master
or principal dr ,the -npupil_-se .suspended=or-hiS =parent_-or guardian_may request that
=the -superintendent_ review the deciSion- of =the assistant superintendent and ,_ if -such-

a request _iS ,made,_ the superintendent- MaY, if =he-So elects, grant_ a hearing in the
tatter. If -such- ease is not settled by the snpetintendent within -fiVe _additional
-school days,- -the = -head master- or -principal or-- the -pupil or ,his parent or guardian _may
request that:the school committee review the- matter and- the school conteittee may
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-hold a- hearing_lf it -SO -elects. -In--the -event of appeal by the- head-Master or
principal to the- superintendent or the school -committee and- pending decision in-such-matter by the superintendent-or

the- schOol committee, :the :pupil- shall -be
temporarily reinstated.

215-.4_ No student over Sixteen years _of _age_ may be transferred-t-O- another. School
or suspended- for- more- than ten school days for disciplinary -reasons except in accor-dance with sections 215.1 or 215.2. No stUdent-under sixteen -years of age may be
-transferredi to another school -or -suspended-for more than -six- School days- for disci-
plinary reasons except in accordance with section _21543.

Ch. III. Duties-of the Nuperintendent

60.1 He_ may review all cases of suspension or- discipline of_ _pupils- Which -are
_referred -to himl-under -Section 215-.

,

-7
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EXHIBIT B

PROPOSED RULES PERTAINING TO GRIEVANCES.
AGAINST TEACHERS

Stateimetit of -Purpose:

These rules seek _t6 -provide a mechanism -for the reSolUtion of -CoMplaints -filed

against persons--who are .employed as -teachers -by the Boston _Sdhool CoMmittee.
The purposes of -theSe- rules- -are- to- insure fair procedures for -teachers- Who are
-complained- against-, to insure :that -a_ complaining_ person- IS able_ to present his
claim knowing-that it wili__be_ -heard and determined:- speedily and impartially,
and _to involve =teachers,__ parents_, and administrators in matters which vitally
concern the educational :proceSS in- Boston.

2. Definitions:

_

A. Major grieVanCe: A complaint which, 'if proved, would a violation_
of the Rtiles of-the BoSton SchOoi Committee or- .grounds fOr the suspension of
-dismissal of -a teacher= under Mass:- `LawsLaWs -Ch. 71 _SS42, =42D:

B. Minor grievance: Any complaint against a teacher in the Boston School
System which does not constitute a major grievance.

C. Complainant: The parent or g_ uardian of any person who i_ s a student in the
Boston School System.

Grievance Board: A board, composed for= each school within the Boston School
System, consisting of the following members :

a. The- ,Dittritt. _Sup -e 'kirintend t:who is= resp_Ontible for the. -diS ct in-
which-the-school 1.6. located'. The District =Superintent shall .aCt as
chairinan of the -Board;.

b. :One_ teacher -selected' annually _by -the -teacher* =of -each school-within_the

Boston -School System;'

-c. One parent sselected-=annUally by the Home anct.__School Association -or
other- organization. which- generally represents- _parents -of -students--within
the=

'3. A CoMpliainant may present -=a- -major- or--minor- grievance -to' the- headmaster or

pal of- the:8Chool tO -.Which -the-.teacher. is _assigned-. The-- grievance -may be presented
-orally-6r- in- irriting, but in-any-case- it :shall' -be, _presented -within -ten :days --of-

the-- date--When the grievance- occurred.- For _good- .cause the -principal or headmaster.
may- accept _ia-EgrieVance-_presented--vithin- a- reasonable time -after- the ten day-periOd_

'has expired-._ -If the=- grievance is:presented= orally-,- -the:principal _or l!eadmaster

shall_ -immediately- reduce the -grievance_ .to =t,Friting and- shall confirm that -the-

grievance is---properly-.stated -by obtaining_ the-signature of the complainant._ A
-Copy of the -written -grievance -shall- then_ be- delivered= -to the- complainant.
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4. Within two school -days after the .grievance= ie reduced_ _to writing_the headmaster
or' principal shall deliver a -copy- of the grieVance to the, -teacher Who has- been
complained against._ The -headmaster :or -prindipal shall not disclose the-Contents
of the ,grievanceto -any ,person outside the school administration without the
consent of the teacher:.

5._ Within- three-reahool -days _after _deliverY -of a _copy- of- the--grievande_ to the teacher,
the -principal or headmaster -shall meet with the-complainant -and the teacher
and attempt to _adjust the igrieVance. The -teacher and- the complainant _shall
have -the -right to- appear at the meeting -with- counsel and shall have the right
to call and-Otamine any witness -who appears at the meeting:

6. If the grievance, is- not adjusted to the satisfaction of any party- to the
proceeding, the- matter _shaIl be referred_ by the principal -Or-leadMaeter to
the Assistant Superintendent-for the 'District Within- two school days- after
the7Meeting:

7. If .the Matter involves a -major grievance,. the Assistant. Superintendent =shall
immediately- notify the other two members of the - grievance board for the__echoal
involved- and-Shall schedule ra: -hearing= ten--school days after -the -matter-
Was referred t -him.,

=The-hearinghefore the _grievance, -board -shall be condUCted-_as- follows:

-Readontible notice- of= the hearing parties. _by _the

=Aeeietant -Superintendent and shall include -etatements =of the-time-and
=place- of_ the hearing. Parties-shall:have suffidient -notice of the facts
and :issues involved to afford -them reasonablei=opporturiity to=-present

=evidence- and-- argument.-

B. --All parties :shall haNie-the--right to Call and examine- witneeees_ intro-
-dude _exhibits, ta-qUeation, witnesses :who- testify and to submit-. ebuttal
-evidende._

-C.- The =grievance hoard- -is-=not" required- to abserVe =the rade= of eVidenCe_
= be=- admitted--and- given-probative-effect only if it is-the--kinct_of

evidence on_ Which reasonable _Persons-are =atcustomed,tt _relY in the conduct
of etiou§: Affairs-,

a. All Partite_ to the -proceedingi-ehall have -the right ta- _be= represented -by
counsel.

E. Any party shall,_ of his own,. eXpense ,_ = have = -the right ,to record-or have
transcribed the proCeeding-_=before,the-4fievance -board-,

The hearing= shall be closed to the- Public_-tinlest- the-teadher Who is cat-

plainecL=Againet-eleets--to _make it a-- public hearing.

G. The decision-- of the grieVanae -hoard -ehall ibe rendered-Within -fiVe- -school days
after the _termination- of the _hearing,, Ahall-be-baeed soley -upon- the

eVidende presented-_,at -the- hearing, =shall n_be- in writing, and -shall inalude
statement of the facts and-a_ recommendation for -disposition. Any -member _of
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the grieVance_loatd may Wiite- his -oWn decisicin either concurring _or dissenting
-ftem -the _drat ision rthe majority.

9. If the :grievance :board recommends that the, teacher be suspended,, transferred-,
or dismissecl'froM the System, the matter -Shall :be referred -to the Superintendent-
of Schools-who Shall take- suCh action :aa he- deems apprdpriate _after giving_-due-
Weight --and donaideration to _the decision -of the grievance-board':

19. Any party to--the proceeding before-the grievance board inaY _Within _fiVe school
days after- eceipt -of notice of the decision,_ request the Superintendent of
Schools to _reView- the dedision of the -bOard- and the.- Superintendent may,_ .if :he
so- elects, grant -A. heating:

11, _Any party to the proceeding -may request the _School Committee -to review -the_
deCision of the Supetintendent -and- the school committee -_May- -hold a hearing if
_it so_ electS.,

12-, If the- grievance _board_ recottends-distiplining_ a teacher in -Such- AWay- that
does not involve- SUspenSion, .transferis -or- diatiSsal, the- ASsistant .SUperinten-,-
&lilt: than, unleSs- the recommend_ atiOn- is reversed by the Superintendent_ -o-t-
Sdhool :COmmittee-,_ carry .'6Ut the recommendation Within -a.-reascinable -petiOd of
.time

/
-1 If the batter involves -a- minor _grieVance,,the-_-Asbistant Superintendent shall

-Meet With all__Parties -Within, five -School -,days -after the mattee4ag. _referred: to
-him. All patties= shall = have= -the iright, to. appear--at the-,meeting with counsel
and shall have the right -to -call -and_-eicamine -any -witness who :appears- at -the
meeting. The Assistant _Superintendent shall use.-his goad.-offices- to = adjust

the- alleged_grievance_ to-the satisfaCtion of all-parties:



DON B-. -KATES,_
-BRIAN PADDOCK,
_DIANE V. _DELEYETT
PETER=1D. _COPPELMAN
Attorneys at Lai,
22-14artin±Street
Gilroy-California-95020
Telephone: (408)-842-8271

AttertkeyS for Plaintiffs

IN THE UNITED STATES DISTRICT -COURT

FOR TBB: NORTHERN -itoISTitICT OF CALIFORNIA

FERNANDO_ HERNANDEZ, -et al.-, )-
)

Plaintiffs, _y- 410._ -C40-,800-RFD-
)

.vs-. ) =MEMORANDUM OF POINTS- AND-
) -APTHoRITTES'INr:SUPPORT OF0-.E-. _NICHOLS-, -et ai.:,-_ -)-- APPLICATION FOR TEMPORARY

1) -RESTRAINING -ORDER
fDekendant b . _-)_

)-

2,.,\AI (3 8-5

ERELIMINARYSTATEMENT

Plaintiff FERNANDO HERNAND4--iA -A thirteen Year old grammar School -student

-Standing fiVe -feet- '1,T1/2I inthed and weighing 103- _pounds. Def endant_ _0 a. .NICHOLS-,

the principal of -Pacheco Elementary- ,School in -Which: -FERNANDO, is -a- student, IS -A
man- of =mature_ years -standing:51-11" and weighing 180 pounds -On_ April 2-, 1970-

defendant =NICHOLS ,,_apPArently in the course of punishing =FERNANDO-, beat =_him about

the head And -face with his fists kicked --him in the rear and Violently- threw him
te _the- ground_ wherehe was again--kicked. :FERNANDO, was never informed- of- the-.

i:frattien of -Whioh -he -was- ACcesed-, much less given the opPOrtunitY to refiite the
acoeSation. 'This-- incident is but the lateSt, And not the most serious, of -a-

Series- of -beatings which-z defendant -NICHOLS-11AS inflicted : upon- -grammar school
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-Students. Such inCidents_ include- at least two occasions on which children were

_knocked unconscious. AlthOugh_ these -aasaulta -were illegal under. California law,

,arid- under- their own regulations,- defendant members -of the Board of_ "Education- -have

refused- all pleas that NICHOLS be disciplined or directed to diScontinue-Such-

illegal -Acta.

In addition to damages, plaintiffs seek temporary and permanent_ injunctive

-relief- forbidding:the follOitirig:-

=(1)- -Kicking-ofzdhildren or -beating them .about the- -heaci- or face-or any other

:part of the 'body except the buttocks, -or any beating, which is of- excessive severity'"

-or which -violates =defendant `-s- own "regulations -on-the -Object

-(2)- The infliction of any- heatingi-without-prior notification -to the child=

arid the: parents of-the- teaSons therefor- -and -an opportunity -to refute -the evidence-

against him and:to--cOnfront-hia raCcUSera t_

-(3) The infliction-of any :beating_-casnaliy-ot the heat of _anger, or =with-,

out the.- concurrence -of- tigo'- adults-other :than =the school -employee Awho- acdUses_ the

-child

(4) -The_ itiflidtion -of -= any -beating -by the-_School_ employee who =accuses the-

(5)- -Failure to- pro_vide an expliciC and- exclusive = list of infractiOns- fOr

whiCh beatings Will:he, inflitted_ along_-with-a schedUle of Inatirtnim=PUnishments.

-ARGUMENT

I. BEAT INGS-1,IKE -THOSE INFLICTED UNPON :P'ERNANDO: ARE REMEDIABLE

UNDER -THE FEDERAL CIVIL RIGHTS_ACTS:-

-Whether- undet -the_ _rubric-of cruel_ and UnugUal__-punithinent, invasion of _a

right to peraotal -SeCurity-or _general due procesa, = it-is clear- that tinjtistifiable

=p*Sical- assault -of citizens -by- public officials- is unconstitUtional -and- iS retedi-

.
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able under the -Civil Rights _Acta. York v. Story, 324 F.-2d 450, 456, n. 12 (9
Circ. 1964), Allison v. 'California Adult Authority, 419 2d822, 83(9 Cir.
1969), Jackson v. Bishop, 404 iF.2d57l (8 Cir. 1969) and cases .there cited. It
is equally _clear that adtiniStrative officials who countenance such activity

by knowingly refusing to talce-steps to protect the -victims -thereof are subject
at least to injunctive relief. ,See- -Schnell \N.:City OfChioagO, 407

1084-- -(7 at: 1969) ("Under settion-1983, equitable relief- is _appropriate In a

situation:Where -governmental. -Officials háve notice of the unconstitutional

conduct of -their subordinates_ and fail to preVent a recurrence of _such_ Titiecon-,

duct.") , _Lankford v. Gelaton-, 364 -F -.2d 197' '(4- 1966)-,_ Holt V. Sarver, 300

F. Stipp. _825 :(E.D-. Ark. -1970):. :See- Pierre, 22_tal. _2d 226,

138-P-ad-12 (1943)!._

In -addition_ to its specific giiaratitee-S,_ the -dile_ 4irodess: clause Of -the

Fourteenth Amendment -generally -forbids- -public =officials :to :act in a =manner -which

shooks the -dOnsciende:Ii- Rodhin--V. :State of California, 342: U.S.- 165_, 169=170-

(1953)..- -Surely the conscience is shocked by the -beating of -a- child- in the manner

described plaintiffs Verified complaint, _Particularly- when it is -thine in the

heat of anger, _without -notice of the accusations against him or opportunity for

the -child to refute i them._ (Nor is the =shock value of the situation-- reduced by

the fact :that-defendants=rhave- never denominated the offenses for which corporal

punishment will be imPosect-br set out a schedule of maximum -punishments .--)-

In discussing this matter, It is worthy of note that -corporal. punishment

in -State prisons is outlawed- per se by _every state--eiccept_ Mississippi and

-Arkansas and_ _hat -recently =been- judicially invalidated_ 'ad:. a ,cruel =and- unusual

-ptiniehthent in the latter-. Jackson v.- Bish6P, :404--F.1d- 571 -(8--Cir. 1969):. It it_
incongruous, to Say_ _the_ leaSt, that gtamatat school_ Ohildren=-Should he subjectedi



treatment considered too harsh, or susceptible to administrative- abuse for
hardened criminals. Plaintiffs do not in this action challenge the constitution-
ality _of corporal punishment for 'grammar school students -per se-. 11 Of course
it might -meaningfully -be Suggested_ -that -Corporal puniShthent-of children is expected-

to be §6_ much less- severe than that -aPpiied -to prisoners -as to--be qualitatiVely
different. Many parents employ- moderate-dorPoral-puriishMent even without

-prodedural amenities- and- -are not considered to have -- violated _societal norms-

-thereby. -But the position --of a-parent, whose- chastisement -Of =the child :will

predictably be restrained is -.very different froth- a =school. Official,

-partioUlarly. one-of -the _character of - defendant NICHOLS.- -After even a

parent Would- ,not=bez _PriVileged to kick-, and heat about _the head, a_ child- of

-gramMar -school age._

-DEFENDANT NICHOL' S: CONDUCT 'VAS -ILLEGAL UNDER CALIFORNIA _LAW_
AND '-UNDER THE-, -REGULATIONS-_-_PROMULGATED--BY THE-NORTH :COUNTY:-DISTRICr.

California- Education -Code -510854: autherized teachers to -impose corporal

_punishment in accordance -with_regtilationa promulgated by -their- local achOol

boards. The regulations of the -School _District-, though meagre, do- require -that

_all -bloWs. _be formally administered with- -a -Paddle to the child'a PoSterior. They

ftir_ther-reciuire-= theJ'prelende of at least--one (Exhibit_ D)-._

The-authorization -of-Edbeation Cede-, S108.54 is by the :provision§-

Of Penal Code 527a- -(prohibiting- infliction= "unjustifiable _physical pain"

a_- child)- as authoritatively construed- in -People -4-.,-Curtiss,_ 116 Cal-.App.-

SupP. 771, _360- Pac. _801 -(101) The court therein upheld- the _conviction of

grammar-- school principal -under 52-7-3a on-the- alternative grounds of iunjustificably

paddling =a excessive- :force Ani-stich paddling.

1) Thia is- not, however, to be construed as an admisaion by rp_laintiffa or _their
counsel Of the constitutionality of the practice. Rather,, it is plaintiff's



personal view; AS layman; that the schools ought to have power to inflict moderate
corporal punishment under adequate safegiiards against injury and- standards ofproCed ural fairness. The scope of this lawsuit is thus circumscribed by plain-tiffs' desire for limited relief, rather than= by the perm:cetera Of constitutionalprotection. _

The court first considered -and rejected- a -line of older cases holding -that a

teacher -has =absolute- diacretion as- to- whether or not _a pupil Should be punished and

as tO the_ eXtent of :the -punishment. On the- contrary., :Penal Code S273a authorizes

the -trier Of- fact to determine _Whether the- punishriient was- '-'_unjustifiable," i.e.

Whether:- (a) any Pliniththent -at ail waS- justified; (b) corporal puniShMeht was

justified "; -(c) if corporal punishment_ Was_ juStified, -the amount inflicted _was=

never thelesS -eateesSive-:

"And_ even- if- it he _conceded- that there- iS :no- _direet testimony =that

punishment" -( irrespective -of degree): =was_ _unmerited ,- --under the__dircum,

stances, we -take it that-the:trial- judge -Iwho--Sat as --f inder of-- fact)-

.was= not, bound to accept- the-opinion- of the appellant :W6E-end-ant]: to the

-effect that it WAS =Merited'._ He could determine the question Irom_ a-

CoriSideration- of the circumstances =under- the punishment was

inflicteiti__and- reach, the -colid-luSion,;=as stated by =hiril-_at the-close- of

the Case-that its infliction- -for- the:-alleged- injury to- another boy -waS=

witheut cause hecaiiSe -the defendant_ '&1(16_4'19-attempt 'to gain. any- facts

in relatiOn -to -the -tatter; She-Preferred- to rely-Upon the unsupported-

statement Made iby -the Mother [of -the other .child who was, -no doubt, more

-6r- leSS agitated by reason_ Of -the -alleged injury inflicted- upon -her boy.-"

(300 Pac- at -80).

AS to the issue-- Of _excessiveness, the- trial -court cOuld-properly- rely -upon

evidencei_of _bruises:on-the child's body and -the testimony of " the child -and his

-brother,_ eVen --though that teatimonyr wasi contradicted' hy that of _teachers: who_ served_
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under the defendant's direct supervision and control. 300 Pad at 805-806.

The Curtiss case appears to be the only construction of Penal Code S273a

with regard to corporal punishment inflicted by a teacher upon a student, or in
relation to Educ. C. S10854.

In subsequentally reenacting S273a in identical form (except to add imprison-
went to the previous provision for a fine in case of violation), the California
legislature -must be deemed to have- accepted the construction placed upon- the

_statute _by -Curtiss,_ See Be lialoornb 21 Cal-.2d 126,_ 130- P2d-. 384, -386 (1942)

("the 'Legislature iS ,presunie&-to =have _knowti- of these decisions-and to-have- had

them_ in Mind When it enacted la_ new statute] in -_Practically the-eitactlanguage of

[its= predecessor-]°. ")_

The =- Curtiss decision (rendered-on -facts-hot materially different from
those- inVOlved in the -present -caSe)- is-relevant in-two respects. _First,_ it _is-

dispoSitiVe- that defendants! conduct is unlawful_ as =al matter of state-laW,-and

therefore -subject to injunction -Within the-andillary jurisdiction of. this _court._

2]' But CurtisS,_ and Penal -Code S273a,i-are- alS6 of Vital_ _importance to- plaintiffs''

federal -alai_ rightS-claimS. In- general,- states -are- -free to impose punishments

or- delegate the imposition- punighments,_ _as-they see- -fit so--long -as; (a)- pro-

cedural fairness -obtains,- 0): punishments- are -not cruel -and-_zimusualt (C)- -the

punitive scheme is-rationally- related:to- Some legitimate state-purpOse. The-

operation of the -sdhools .it a_- matter entrusted to- State- and_ local administrative-

officials, and- one with Shia =the-federal courts- are _loath to- interfere. 3j_ =But,

in, view-A:4 the illegalitY- of- defendant's_-=actS =under=state- law,_ the _foregoing_

princiPles- are inapplitable to this situation-!-or,_ -apply- With reverse - English. It

it_ not _this court, -but rather defendants=, who,_are_ inierfering with,=the- laWful

administration-of the schools. _Plaintiffs ask no =more -than- that thiS- CoUrt

enforde the dictates -of state law against -public officials --who -have flouted -them.
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Nor can it be _suggested- that defendants' conduct is anything other- than Constitu-

tionally arbitrarary_, -irrational -and unreasonable for it is patent that violation

of state -law cannot be justified-as- rationally related to any- legitimate state

objective. Finally, where state legislation -parallels basid requirements of fed4

eral constitutional guarantees, violation of -such- -state requirements is ipso

facto -constitutionally prohibited. Valle v. Stengel, 176 F.2d. '697 -(3 Cir. 1947).

III. TO AVOID VIOLATION OF DUE PROCESS AND THE.PROHIBITION AGAINST
CRUEL AND UNUSUAL PUNISHMENTS, CORPORAL PUNISHMENT MUST BE
ATTENDED BY CERTAIN BASIC MINIMAL PROCEDURAL SAFEGUARDS.

Plaintiffs are not familiar with any federal civil rights case, or indeed any

Case, which has considered the constitutionality Of corporal punishment of school

children: Two recent- district court -opininna dn_ccinsider- the -requieites- of corr,

poral_ punishment of- -state prisoners =for- infractions--of -prison- rules.- -41 Talley

Stephens, 247- -ii-Supp 683 (ED. Ark. 1965)-:, Jackson -v. Bishop, 268:-F.Supp. 804

1(E.D. Ark.- 19671, :rev'11. on- other grotincla---404- F.2d. 571.

The prison_regulations- an&--Prat'ticea _as- they- exiSted_ at _the time of the-ITLaltez-

c-aSe"bore- a xemarkable--resemblance to those- _employed- by defendants in= the present

case. As the court -Said__at -=Pp. 687- 688 of _241-_F._

-"...the "[St ate -Penitentiary] board" adopted= -a =brief resolution= authorizing-

-the corporal puniehment whenevet in_the judgment of _the_ prison -superintendent

it apperaS :that ,such-punithment _it_ necetaary-- to maintain prison diScipline or

to-enforce- res eci =for -Petiitentiar olicieS. The resolution -did retcribe
2]. -See discussion:Infra. ;at p. 10.

3] On the other hand, :the- federal courts- are imperatively -required to-Inter-=
vene -When--school =administratiOn-imperila- the -exerciSe= of federal rights-. "HoweVer

-wide_ the- discretion- of School _Boarda,- it- cannot= be exercised SO--as :to arbitarily_
-deprive persons of their-constitutional -rightS.11- Johnson- . 'Branch,, -36-4- -F.2d_

177, 180 (4 -Cir. 1966). Sne--a160-_Jacks-on-Ar. =BishoP,-,404- F.2d- -5714 577 -(8- Cir.
-1968)=.

4]- As- previously indicated, on appeal from -the-second -of :these- district_ coUrt
decisions -the Eighth Circuit declare& corporal =punishment- unconstitutional peE:Se,_
The loWer court- decisions = assumed the constitutionality of Corporal -puniShment;hut-

-iMpoted- tertainsiinimum, reqUirementa of procedural fairneSt- and Standaida-of physical
safety. Of course the impositien- of -complete-bar to corporal punishinent in--one -area

-cannot justify ignoring -any constitutional safeguards -at all in another-.
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the form of such punishment, or- the extent to which it may- be employed. Its

=administration in practice has been described.

"There= are- no -written rules- or tegdlations: prescribing what conduct

or misconduct will bring- on -a whipping or prescribing how-many blows will

be inflicted for a given act of misconduct. The punishment -is administered=

-suromarily, and whether an inmate is- to be-whipped and--how much he is

to- be- whipped are -matters- resting -within_ the sole-- discretion-of the

prison employee administering the Punishment-, subject- to -the preSent

informal- requirement of respondent that the blows administered for. _a

single = offense shall: not -exceed- ten.'"

In enjoining further corporal puniShmerit until and -unless new, more explicit

-regulatiOns Were issued--by the 'Penitentiary Board, the Court outlined basic=

procedural safeguards_ identical td thoSe which ,Plaintiffs __deem _appropriate. here:

"But , =the Court's =Willingness_ to say= that the -COnstitution forbids- the

imposition of any -and all corporal punishiaent on convicte -presupposes-

that iti= infliction is surrounded by appropriate- safeguards. _It_ mutt

not-be excessive; -it- must -be inflicted- as dispaSsionately. as possible

and by responsible pd&Ple;_ and it must aPplied iti_reference to- re-cog-.

niiable standards whereby a convidt may 'know-what conduct on his tart

will cause rhiii to be whipped and hoWtuch punishment given conduct may

produce ... It is not the function Of the Court to undertake- -to prescribe

appropriate safeguards; that iS the ftinction of the Board or of

respondent subject to the -Board's approval. For the guidance of

those in charge_ of the -Penitentiary the Court= will say, in a_=general

way, that it has particular trOuble -With: the fact that there is no

established Schedule of punishments, that punishments= are inflicted
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summarily and by Assidtafit:Wardens who may or -may not be -men of-

judgment and tempetate nature, and that Talley as an individual has

been subjected_ tO .physioal beatings at the -hands -of Pike. The

Court is. alto- troubled- by the fact that the question of whether a

convict -has- produced "sufficient work " during a particular period

is left_ tOLthe subjective juegment -of- -the Assistant Warden, who

May, at timeS, adt _unctitically--upcii the recommendation or report of

the line rider jpriSoner supervising
- Wotk].--" _(247 F. _SUpP.--at 689-90;

emphasis- added)

When the case -again,-came_ tnfote 'the -district-coUrt two Yeats later, the judges

found it necessary to clarify adumbiate -the Standatds developed -in the==ptevious

opiniOn. -As Was= said =at 268F-. :Stipp-. 815-816:,

"First, more than -one -perSon'a judgment shOuld be required- for a-_ decision

to-- administer corporal puhishMent. This it -implicit in- -the existing

rules Which_ requite Stich--a deciSion to he made by -a -beard of inquiry.

En this procedure, the-- accuser shOutd- not- be:Counted among those whO sit

in, judgment-.

"Secondly, -that circumvention of the rides_ and_ regulations -by -an offidial

in -time of anger is intOletable. Certainly a prisoner charged with a rule

violation is entitled to -and_ should -be provided with an- objectively

reasoned_, dispassionate decision as to-whether or not he should be

:punished.

"Third, that Suamary acceptance - -of -one inmate's report on another without

further investigation in determining whether punishment should:be administered

voids the effectiveness of any rules and regulations.

"And, finally, it is suggested that the Superintendent or an Assistant

Superintendent of the Prison_ participate in or review- any decision to
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inflict corporal punishment."

IV. PLAINTIFFS ARE ENTITLED TO RELIEF ON THEIR STATE LAW CLAIMS.

People-v. Curtiss, supra. is dispositive of -the rectitude of -plaintiffs

substantive claims. -Conduct like that -engaged in -by defendant NICHOLS gives

rise to a-claim for civil assault. Serres -v. South =Santa-Anna School-District,

-10 C.A.2d 152,- 51 _P.2d 893-(1935).

-Furthermore, -Pen. C- S273a, ,as_ a -criminal statute, establishes the -public

policy of- the :State, and, as such, is- enforceable.by equitable -- decree. Petermann-

V. -International Brotherhood_ of Teamsters, 174 C.A.2d 184, 344 F.2di 25 (1959),

Glenn- v. Clearman's Golden-Cock, Inc.- 192 C.A2d 793,_ 13 -CRptr-. 793 (1961)-4

Williams v. International Brotherhood- of-,Machinists- 27----C.2d 586, -165 P.-2d' 903,_

905 (1946)- ( "...where= persons are-Subjected to -certain- cOnduct _by- OtherS which=

is deemed -unfair and, contrary- to public policy,- -the courts have -full power -to

=afford- the- necessary protection.") -. See also =Sapiro- v. Ftisbie 93 =Cal .App. 299,_

270 Pic. 280= (1928)

DATED: April 16, 1970

Respecfully submitted,

By
DON B. RATES, -JR.

Attorney for Plaintiffs



IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

FERNANDO HERNANotz, MARINE
HERNANDEZ, LUPEAIERNANDEZ
ROSEMARY' HERNANDEZ, YOLANDA
HERNANDEZ, AUGUSTINE 'HERNANDEZ
and DANIEL HERNANDEZ, through
their parents and general
guardians MAX and GUADALUPE
HERNANDEZ; GENARD GUTIERREZ,
ORALIA GUTIERREZ and ALVIA.
GUTIERREZ, through their
parents= and -general guardians
JOSE C. and SEVERA GUTIERREZ;
RONNIE ACOSTA, CONRADO ACOSTA,
ARMANDO -ACOST, JOE LOUIS:
ACOSTA and MIKE ACOSTA., JR.
through their parents and
general guardians; MIKE, and
ADELIA ACOSTA; all for them
Selves individually- and for
all other parents and children
similarly -Sitdatuated.

Plaintiffs

vs.

ORVILLE E. NICHOLS, indiv-
dually and as Superintendent
of -the -NORTH- COUNTY JOINT.

UNION SCHOOL DISTRICT; THE
NORTH COUNTY JOINT UNION-
SCHOOL DISTRICT, a public
entity, JOE CONCONI, WILLIAM
HAWKINS, FRED SHARP, LILLY
SHIMONISHI, _and- RUSSELL SMITH,

all individually and as
members of the Board of
Trustee of the NORTH COUNTY
JOINT UNION SCHOOL DISTRICT;
and PAUL RUETER, individually
and as an employee of the
NORTH COUNTY JOINT UNION
_SCHOOL DISTRICT,

Defendants.

NO. -C-40-000-RFP

ORDER TO SHOW CAUSE RE

TEMPORARY RESTRAINING

ORDER_AND- TEMPORARY

RESTRAINING ORDER
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-On---reading the= Verified complaint of plaintiffs on -file in_this -action,
-the affidaVits attached= thereto and -meinorandtim -of points and authorities submitted
-therewith,- -and it -appearing to the -Satisfaction of the= Court that this- is a- proper
case for :granting_ -an Order to ShoW Cause_ and- a- Temporary- Reatraining Order.
A TempOrary Restraining- Order as set forth- below hailing_ been- agreed to

NOW THEREFORE it is -- hereby - ordered that -the above -named defendants and- -each-

of _them appear befOre: this Court_ at -190 litatket Street, San -Jose, California
on April 24th, "1970 at the hoUr of 10_:30 =then =-and- there to Eihosi- cause, if-
any the; have-, -why- they -and each -of them- -and. -their agents, employees-, -alternates-
-sUcceaSors=-or- anyone connected- therewith _Should_.not _be_ enjoined- -and restrained
during- the =_pendency:-Of this action f rom imposing-_ corporal__puniShrient, on 'child
plaintiffs _or _any-child-, sitilarly- situated:- (a)- kecause= of- hia- tatial or- ethnic
background_; - _cruel excessive Manner- or- diapropottionateiy -to-the-
offense;- (c) by blows= with the handa or fisti-or=_feetto,iany -portion- of -a child's
-anatomy- except "his posterior,_-SUch-kloWa to _be,-delivered i-only by -hand-or =paddle=

and not to exceed "five nUmber; (4): -in =-the= =heat= of =anger-or informally-_Or

daSually-;= (e)_ by the_Terson --who brings-the charge= against the-child ;, (I) WithOut

the==prior concurrence 6f_ _at least -t-Wo- -adult achOol employees other than the _peraori-

-WhO-krings- the Charges; against the- child;- -(g) -in--any- -manner not specified- in _the-

-SdhOol =Dittrict_ regOlations--_on this- subject:= (h) -62iceptiaa provided in_ a- list of
offenses for Which. Corporal- punishment will be unposed- which_ shall- &1St) specify

the -maximuta amounts of _such punishments; (i)- --without prior written notice to -the-

parent and and child_ of the charges and possible punishments and _the opportunity_

for- the_ same to be -heard- and for the- _child to confront -his accusers.

IT IS- FURTHER ORDERED that pending the hearing -and termination Of said Order

to_ Show Cause the clef/tn.:Ian-0 and each of them and their agents employees, alternates

and- successors, and_ anyone connected therewith, shall be, and they are hereby,



.

restrained and enjoined from imposing corporal punishment on -the named child

plaintiff 5 Provided nothing herein Shall prevent the defendants from taking

other appropriate- disciplinary action.

DATED: April 16, 1970, at 10:52 a.m.

/s/ ROBERT F. PECKNAM
UNITED STATES DISTRICT JUDGE.
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CORPORAL PUNISHMENTIN THE PUBLIC SCHOOLS
Murphy ii. Kerrigan

-After their= children had been corporally =punished- in a= Boston- public
school,' -several parents brought suit- in. federal court against- members -of
the school committee, the school_- principal-, and- the -teachers who had
inflicted: 'the- ptinishment.2 Plaintiffs challenged the use of corporal

_punishinent- as a- disciplinary measure -in -the public: schools. A -:eonsent-
-decree waS,-entered -by which the -= school system agreed to- ban corporal
punishthent so long as the present school committee is in offiee-The issues
involved were not litigated.

Because- no previous`- cases -had' "_.been -bitnight challenging the
constitutionality of corporal punishment=punishment 3 this Suit: -performed., -a
trailblazing: ilinction: PlaintiffS- _argued' -_use of physical `force

-eonitiinted'-cruel- and_unustiarpunishment= in violation_- of the eighth_
aMonditient-_and --a -depaitioitof-libeity -Without: dtie- proeeis- of- law -in
Aiitilatioty of the foUrteenth_ amendment. _they- 'ASO- contended- that the
abiende;of infticientyprocedtital=safegtiardi _ibefore-inflictiOn of coiptiral
punishment =amounted-to_ a dinial-ot fouiteenth_ainendriietit:piotectionS.1

The .common :law -does- not protect= --stUdents-agaifitt- corporal
thtTadministration, of Which-is gOVerned in many jurisdictions

by state Statute- otschOtii bOaidiregtilatiOn-._NewsJetsey is the only state -to
_prohibit it by -law!!! Statutes _prohibiting cruelty -to_ttildien _andmote
often, _:the ,common -law- of-assault and :batter p_rovide=some_ protection_

For -ralleged' misconduct, Jeannette -Watts, -a -fourteen-year!old _student at:the-
Patrick F. GiVin &Chao! in Rotten; was struck by her teicher_on her cheek and_fell as
4-result of the blOW. Anotherteacher grabbed her by_ the hair,- forced her to the floor;
and: slapped =her in the :Nee. _Foi d iicip linkrY1-= reasons, a- teacher- took- hold of a
fourteen/ear-old "ninth- grader,"Margaret PapWo,-panehed her-in the faCe;ind ripped-

pierced. ear_ rig -off her -ear. Thirteenear-old Janies Watts received two -blows on
the of each -hand with a--bamboo rattan; -causing= shazpititinges,-a-weit,_ and
broken=isIdad vitsels_under-the-skin. Many --other instances of corporal punishment
were also Charged;

2Mtirphy v.:Kerrigan, Civil No.-69-1174-W(D; Mass., filed Nov; 69_1969)-
3Murphy. -v. -Kerrigan, -CM! No. 69 =l 174 -W (D. -Mass., filed- Nov. 7.- -1969)

(Wyranaki, CJ.) (opinion on motion for_temporary_restraining order);
4Since then, another- -case has- been- brought posing -similar- constitutional

argiiinents against-the_ use_of_ corporal punishment:in public schools. Ware _v.-Estes,
Civil No._341.47 -VDCD; Tea:, filed Sept; 4; 1970);

Counsel for MtirPhy also argued that-the standards regulating the administration
of -corporal -punishment were -arbitrary. -vague; and- overbroad, -in- violation of
students'_ fourteenth amendnient righti.- In additionAhey challenged- useof corporal
punishment-on _the grounds that-it abridged -sonic illdefined _children's privileges, as
well as immunities ranted by the ninth and fourteenth amendments.

614. Remmlein & M. Ware, SCHOOL LAW 30311970); see N.J. Stat. Ann. §
18A:6-1-(1968).
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against- abtises: -Courts =have held that corporal- punishment of child_ ren-
must be -administered_ without malice;' -be reasonable in light Of-the age,
sex, size, _and- physical - strength- of the child ;8 -be' proportional -to- the-
gravity of-the -offense -and be-performed to enforce reasonable rulet.' °
In holdings governing corporal_ punishment ,.= some: Courts -have presumed"
-the reasonableness -of the:teacher's -actions.' .Permissible -"unabusive"
-beatings-with -a_ rattan-,=strip,_piddle, or hand, however, as well as beatingt
impermissible under common: law;-produce-degradation and ptycholOgical-
reaetions_ that proVide- the rationale, for declaring =all_ such _pimishments
violative of the eightlyand-fourteenth amendments._

Corpotal punithment in the public schools is ineffective and-harrnful.lf
mildly-and irregUlarly applied, it-is useless in controlling behavior. In_order

-tó prevent the- recurrence= of unwanted_ behavior, r corporal, punishment=
smtitteitherbe:_applied' continually? 2 Or iti_exeniplaty _application must-
have_a---"terrifyiniiind =traumatic" effect.'-s'rNOt_surptitingly, the National-
Education= -ASSOCiation: has concluded; -that, -corporal _punishment is
ineffective-in:reducing probleMS:14 Furthermore,,:in_rEfiglish_
_study :found' that a- deterioration -of .behavior and -an increase -in
delinquency accompany_ increased use of corporal punithinentr.' s

Corporal punishment has furthei deleteriout effects on Insofar
as it-= reliet _= fear, it= disrupts -the _leatning -process = by repressing the
_natural tendency- of children, to exploie:1 6 This .;feat -inay_-be- Channeled=
into aggression-_-against-- the-teacher; againstithe-school, -Or_i4gainstsociety.
At the:extreme, _jtivenile_delinqtiencY = may: re Wit.' ,- and :perhaps,
most seriously, the use of corporal punithment- may =inhibit- the
develOpmenti of self= criticism and self-direction- in the child:- COrPorii-
punishment rthaY-- drive students= to _ Concentra te- their, energies _On _Conflict-

2Stite V.'Penderpsiss,_2 Devereuk and Battle's Rep. 365 (N. CU. 1837)-
!Suits v,GioVer; 263-A1i: 449, 71 -So. 2c1-49, 50 (1954)-._
9E.g., Tinkh- v: -Kole, 252-Io-wi;1303, -110 N.W.2d 25811961); Howijie v.. -St.

Helene hat-School:BC 223--Lai-966, 67-So. 2c1:55311953)-;- Linder v. Seaver, 32
VL-114 11859);Cominonivealtis v. Randall, 70 Masi, (4 Gray) jo (1855).

Nolte & J._Linn,-SCHOOL LAW FOR TEACHERS-219 (1963).
**Drake v.-_Thor.tas;-310 111. App.-57; 33 N.E.2r1 889 (1941); Lander '4; Seaver,12-

-Vt. 114,_ 124-11859);_ see -Note,_ Right-of a -Teacher- to Administer CorPoral
Punishment to a-Student,-5 WA_ SHBURN (1965),

I 2Estes Skinner, quoted in Nash, Corporal Ptinishment-in an Age-of Violence,
13 EDUCATIONAL THEORY_ 296; 302 (1963);

-13Simonds,:quotediri id: at-302.
-14Boiton-Legal: Assistance Project, -NEGATIVE ASPECTS OF- CORPORAL

PUNISHMENT 4 (1970).
2Nash, supra note 12, at 301.

26SOvernian,-Disdpline: Its Psychological and Educational Aspects, 42 MENTAL
HYGIENE-277 (1958).

I 2Kvaraceits, quoted in Nash, supra note 12, at 306.
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with the teacher instead-of encouraging-themto adjust to their classroom
situation.' 8

_While -theoretically_ corporalipunishment need not be brutal, there is no
assurance-That it -will be inflicted moderately or responsibly. In the heat of
anger,,especially if-provokerLby personal abuse.-some teachers are likely-to
exceed legal -boundi. = Moreover, if limited .corporal punishMent were
permitted, controls- would:be_unlikely to prevent the "really unmistakable
kind oliatisfaction- which-some teachers feel in applying the rattan."' 9 'A
total-ban-of:this punishment provide far more-effective contro1.29

Finally, corporal ptinishment underininei human-dignity: Studenti-are
=placed- at-the mercy of teacheri who have the powerio beat them-Without-
explanation orlustification.-In_aninstitution which purports .to -ineulcate
-the value -of- reason in-human affairi and -the worth of-each individual-in
society, it is antithetical to educate by brutality and Unreason.-

Through_ -the fourteenth- amendment 221 the eighth- amendment
prohibition against:cruel_ and umisualipunishmenchasibeen=aPplied-to the
offiCiali -COnduct of =public- school -teachers -=and= administratOrs.F 3 -A
teacher'sresort- to- Oorporal punishment _his=-been= held constitute=
"punishment"- within the -meaning of ihe-aMendment- therefore
subject to constittitionai :iestraints.24- The- gnestionfis- whether. corporal_
ijuoishmetit- is cruel- _and= -Unusual _within -the-, Meaning -of _the eighth-
=amendment.

-18Nish; sot)* note -12, at 304.
93.-Kozol:DEAIRATAN EARLY AGE 164711967).

20A rule-_forbidding all corporal punishment would =probably receive= more
compliance than= tile- common-law- principles bedau se, partici involved are_inore
likely- tor be -awire_-_61.-- it -and itonseious of any=- violation: MIS -would likely be-
-reinforeed bk.thcsadded ease of convicting a -violater. 'simply-by holding the school
official involVed in contempt of a court order, where injunctive relief is obtained.

21Iacksini Bishop, 404 F.2d 571; 579 (8th_Cir.1968).
22SeeRobinson _v. California, _370 (1962);-Jackson 81.1110N-404 F.2d

571-,r576-(8th Cur:1968).
23Cf.=Cooper-v.-Aaron, 358 U.S. 111958).
24IniTroP 356-U.S.-8, 94400 (1958), the Supreme Cohrt;in applying

the eighth -- amendment patishmenes:infliciedi pursuant Ito *,*.penal_laws,7 set
forth two tests to determine -the= meaning- of penal. Tint, there- must be the
imposition of_a=disibility for the-purPose of punishment" Id. at 96. Second, there
must tie the prescription of-a **consequence that will befall one who fails to abide by
regulatory provisions "Id. -at 97.

Infliction of corporal punishment by-public school personnel meets both tests.
The fact that punishment in publie schools may-be-subject_ to constitutional

restraints, while_ punishment -in the homeiisnot._ rests on -the legal and_ practical
distinctions between the two situations. Beeause the mode of diseiPlineprietited-in
the public_sehooli is an expression of state policy and judginent, the law holds-it to a
stricter-standard than-parental punishment. Furthermore, the teacher*S- authority to
administer corporal Punishment stems -frorn his in-loco parentis relationship to the

401
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Although the Supreme Court has not provided any precise definition of
-these words?' it has establithed certain guidelines to interpretation. It has
held -that underlying -the amendment is'nothing-lets than the dignity of
man."28 The Court has-also declared -that the scope of the clause:extends
beyond- the prohibition Of those punishmentt -regarded in 1791 as cruel
and -unusual, holding -that the ainendMent **mutt draW its meaning-from
the evolving standar& of-decency _that- mark theiprogresi of a maturing
tociety."2 7: The-Court has _approSched eighth amendment challenges from
two _perspectives: first. -whether the- punishment- is_cruel--and uncivilized.
viewing, only the punithment itself:28 -and second; whether the

Timishinent is clearly- excessive in comparison to those meted out-
elsewhere fcr similar offetises.29

In-- declaring disciplinary .measures. cruel -and- unusual. -the- Supreme
Colin has-sought--to express-its concept of "civilized ireatment."3° While_

,ehildren.-79 Schools and &hoof Districts § 493 (1952). Because it constitutes
only a temporary_ delegation Of-Parental powers -with few of the responsibilities, and
determinet z neither- the -teacherVprivilege, of = punishment "nor =the -_ extent of tit it-
privilege, the- in loCe parentism-the oty is insufficient-grounds_on= which =to baie the
authority- toipunish sttidents-physiballY. Taylor, With TemperateiRed:-Maintaining
AcadeMic Order in-Secondary-SchoOli.-'56 KY. L. REV.-617,624 (1970).-Atide_from_
thelCgil considerations;_the significance Of corporal punishment diffeis according to
the ecintext-- in _ which it ii-_adininisteredi Normally -the-home provides a more
supportive and secure atmosphere, which may temper -the effecti of -corporal
punishment; while the school is more institutional and impersonal.

5Tr6p v.-Dullei.-356 U.S , 86.99 (1958).
261cLit-:100.
2 7 id. at-1,02: see Jackson v.-BishoP.-404 F.2d 571-, 579 (8th Cis, 1968); Note, The

Eighth= Amendment-and- Our -Evolving Standards of -Decency: A- Time for
-14e-eraluatiori. _3:SUFFOLK U. -L. --REV. 616. 619(1969); Note. The -Cruel- and
11nuniallithishment_Clause and-the SUbstantive-6iminal- Law, _79 HARV. L. -REV.
635.637- (1966):

"tn-Trop_Ai. Dullei. 356 U.S; 86.-19.101r-(1958). the'SupremeCourt held that-
denationalization as a punishment for. deserting the United-States initiMe_ of war: is
barred --- the- eighth , ame nd ment as cruel:and unu Su al, punishment . Jackson v.
Bishop,_404-1F.2d 571_09- (8th--Cir. 1968). then Judge Blackmun declared that
whipping prisoners with a strap:its Arkinias penitentiaries "Offends contemporary
concepts of human decency and precepts of civilization which we_profeiato possess."
See :also- Note,_7heiEffectiveness of the Eighth- Amendment:-An Appraisal of Cruel
and Unusual Punishment, 36 N.Y.U.L. REV. 846;84748 (1961).

29%Vienis v. United States. 217 U.S. 349.380.81- (1910) : see Rudolph v. Alabama.
375 -U.S. 889. 891(1963) (Goldberg.-.1.. dissenting); Robinson v. California. 370 -U.S.
660. 676 (1962) (Douglas. J.. concurring);_ T_he- Supreme Court, 19.67 Term. 82
HARV. L. REV. 63, 10711968).

In presenting -their- cases. -students are likely to make an issue of_gross and
outrageous instances of coporal punishment. Courts would have been likely -to strike
these-cloWn On other pounds in the past. The difficulty ii the leap from declaring a
particular instance of coporil _ptinishment to be_cruel and_ unusual to holding all
coporal punishment impermissible,

"Trop v. Dulles. 356 U.S. 86.99 (1958).
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it has tended to examine "historic- usage of particular punishments.
statutory authorization in othet jurisdictions._ and general public
opinion."31 its inquiry has included "enlightened" as well as actual
standards -of decency-.32. If the context in -which a-punishment -is
administered renders it degrading33-_and subject to-wanton-- irregular and
arbitrary-imposition." then under an enlightened -standard- such

ipunishiiieht_ should be presumedcruel and_unusual.3s
-The-excessiveness "principle36 cOuld =also- serve_ as a basis for-decision.

-Many American -courts have misinterpreted the meaning- of-the cruel and
Unusual clause to prohibit only- "cruel" and-"barbarie" punishments.-while-

-the English history of the-clause- reveals -a general_ policy against
excessiveness -in_ punishments: "" -Altho-ugh- courts -rife- to -a- _principle

to_thezoffense-charged; they- appear reluetant to
31Goldberg-&

'llershowitz. _Dedirinuthe Death_ Penalty. Unconstitutional. -83=
HARV-:1.-REV. 1773, 1780 (1970).

32
Robinson -v. California, -370-1.1.S. 660. -666_ (1962) -(The- Court -held- drug

addiction disease-not -iubjeetrtii-pUnishment); But in light of contemporary
-human knowledge, -a- law Which smade a -eriniinal offence of such_-a _diSeasernwould
doubtless be universally thought to be-an infliction of cruel and unusual punishment
in-violatioti of-the Eighth and__Fourteenth:Ainendinents."-In-Other-words.-the

Courts
was riot:saying that-the generalipubile did condemn ptinishment,for_drug addiction.
but thilit fully informed, it would condemn it: Seetoldbeig & Dershci0Ati supra-..
note 31.-at-1783.

33Weems v.:United- States. 217- U.S. -346,_-366 (1910); Goldberg & Dershowitz.
supra- note 31-. at 1786.

Francis= v. IResweber, -329 -U.S.- 459, -463- (1947)-X-The prohibition- against-
wanton _infliction of -pain has come-into our-liw:from-_the-Bil of- Rights of- 1688 ");
Granticci, "Nor Cruel and _Unusual PunishnientrInflieted:"The Orgind Meaning.-57
CALIF. L. -REV, -839, 858-60 (1 969);-Geldberg_& DershoWitz,_EuPrarnete-31.-at
1789.

3 sCorporal- punishment is not the only-Mode or punishment -which may _under
certain conditiOns be cruel and uncivilized. A severe tongue lashing.-for example. may
have a similar psychological erred. Cruel as verbal abuse may -be, however. it _would
be very = difficult for= courts to draw= azline -between permissibieTand= inipermissible
language. Corpoial punishment. on The other _hand, constitutes an -act easily
recognizable by_students.iteachers, and courts.

3PWechis v.-United States, -217-U.S. 34941 910)._the first Supreme Court case to
view -the-eighth- amendinetit- as a_ progressiVe-anci -flexible doctrine. made use of a
comparative standard to determine- the -proportionality_ of-the punishment to the
crime. See-Turldngion.-Uriconstitutionally:Eicessive Punishments: An Examination
of the -Eighth -Amendment- and,the Weems Principle_ 3 CRISL-L. BULL. 145; 147
(1 967): Although the -Court -implied- a rejection-- of the comparative --criterion for
excessiveness seven years later, Bidder v.-United States, 240 U.S. 39! (1916), three
justices (Goldberg._ Douglas and Brennan) =have indicated more recently that _the
Weems principle is ncit'extinct. Rudolph v. Alabama. 375 U.S. 889 (1963). See Note,
The Cruel and-Unusual Punishment Clause and Substantive Criminal Lam supra note27. at 641.

37
Granucci. supra note 34, at 843-844.
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base conclusions on "that ground." -One reason may be-the difficulty in
determining in a specific context the sort- of- treatment which should be
considered excessive, since penaltiei and their objectives for any given
offense -vary greatly from state to state: The difficulties- of determining
excessiveness-are reduced in corporal punishment=cases; however; ecause
of -the -evolution of society's attitudes.- For example. society -no -longer
authOrizes thecorporal- ptiniihment- of sailors, apprentices, -domestic
_servatits,_women,_and,_more recently, convict S.3 9 The_different_treatnient
accorded -sttidents has -been_ recognized and criticized for _some- time. The

=Suprethe Court of-Indiana declared as long ago as 1853:4°

The = public seem -to cl ng ;to the _ despot isM -in -the government of
schools -which has been diicarded everywhere else, .. The husband
Carr-rib:longer moderately chastiie=his__wife: _ nor. . ,_the_ master- his
servant: or apprentice. -Even-the= degrading cruelties-of -the naval:
service- -have arrested. Why -the person of the-
sthoolboy . . should =b-e_less-sacred irrthe ey_e_of_thelaivithan -that

-of -the apprentioeir the sailor.-is not easily explained.

When _society_ becomes concerned about:a group and begint to recognize
its basic -_ righ t no hinger= subjects- the group --to _ Corporal --TimishMent
During the,pastifew yearsthe-judiciary has become deeply_ involved in the
recognition- of students' rights. School- regulatiOni-and f-prodedures-are
being -Scrutinized intensely 'in- Tinker =v. _Des-INoines independent

-Comitinity 'School- Distriee 2 -the -Stipreme-CoUrtstated: 11) n Our
system, state-operated isehools-may -not, be,,onclaves of= totalitarianism.
School officials do =not: possess absolute- authority over --their students.
Students-, ,_,-are *persons',under- our= Constitution.-_They_:are =possessed of
fundamental rights- which- the_State must:respect ....-43 The -Court hat
reCognized-Lthat- its -view = of= students' righ ts=-- pa rall els- th e-eVolu t ion which_
has -taken place in educationaLphilotophy. Traditionally teen -it objects

39Jackson v. Bishop. 404 F.2d 571. 579 (8th Cu. r 1968); Holt v. Sarver, 309 F.
Supp. 362, 380 (E.D. Ark. 1970); Jordan v:Fitzharris. 257 F. Supp. 674, 679 (N.D.
Cal. 1966); Turlcington, supra note 36. at 156.160.

39Jackson v. Bbhop, 404 F.2d 571, 575 (8th Cir. 1968) (The only state in which
corporal punishment may still be used in prison is Mississippi).

4-9Cooper v. Mclunkin, 4 Ind. 290, 291, 293 (1853).
"See Goldstein._ Reflections on Developing ends in the Law of Students'

Rights._1181.1. PA: L. REV. 61'7 (1970).
"Tinker v.' Des 'Moines Independent Community School Dist.. 393 US. 503

(1968): lee Nahmod, Beyond- Tinker: The High School as an Educational Public
Forum, 5 HARV. CIV. RIGHTS-CIV. LIB. L. REV. 278 (1970).43

Tinker v. Des Moines Independent Community School Dist., 393 US. 503, 511(1968).
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without the-right to question the_ regulations that governed their lives or
the curriculuin -they- were taught, students-are no-longer to be viewed as
"closed- circuit recipients"" in the -educational:process.- While courts
acknowledge the "comprehensive authority's Of -states and- schools:to
regulate-and control - school conduct, they recognize' a student's need-for
"sempUlOus protection"''- of his constitutional-rights. Thus _-th-e -courts
haye protected -students' rights to wear -their hair as they =choose to
=refuse -to salute -the flag- if their consciences dictate," and to -express-
theinselves freely- about-political events." -Courts- should reflect the
enhanced status of students in their-con_ sideration of the constitutionality
of eoporal punishment.

-In applying the eighth aritendinentrcomparisont should:be drawn-not
only to punishments levied in other jurisdictions, but also -to the severity
of punishmentnecessary to achieVe a given end.s°:In Rudolph v;_Akiboma-
three Supreme Court justicet_wished =to _foctis on the justifications ftit and -

alternatives =to a particular- punishment= to -deterinine --Whether its aims
Couidibe achieved _as effectively-by a less.tevere_Method.S'' In the eighth-
ainendments area;: however,_ the =-existence= of-a_ restrictive means is-
probably- insufficient- by--itself to invalidate punishineni,_since-that

_amendment _is directed-at measures which represent -a gross-departUre from
enlightened= community standards; :Nevertheless,. becatite- of the
importance of a_- person' s =physical -integrity;_- once =a _less_ =restrictive
alternative -is denionstrated, courts- should'ilarrowly. confine theEiange of
permissible punishments:

A -court whith decides that corporal:punishment in the public schools
-does not :violate the- eighth amendmen t's p ro tections may: still declare -it
unconstitinional=as a violation' of_ the _due process clause Of the fourteenth
amendment:1f- the -Supreme- Court __were -to -apply -a= limited- standard -of-
review; as -it- does= in cases involving state- economic regulation, corporal

441d.

SM. at 507.
46Wesi Virginia State Bd. of Educ. v. Barnette; 319tU.S. 624, 637 (1943); see

Breen v. Kahl, 296 F. Supp. 702, 708 (W.D. Wis. 196%.
'Breen v. Kahl, 296 F. Supp. 702, 708 (W.D.-- Wis. 1969); Richards v. Thurston.

424 F.2d 1281 (1st Cu. 1970); contra. Stevenson v. Board of Educ. of Wheeler
County, Ga.. 426 F.2d 1154 (5th Cir. 1970), cert. denied. 91 S. Ct. 355 (1970);
ladcson v. Dottier, 424 F.2d 213 (6th Cir. 1970), cert. denied. 91 S. Ct. SS (1970).

s'West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943).
44Tinicer v. Des Moines Independent Community School Dist. 393 U.S. 503

(1968).

s4Cf. Weems v. United Stites, 217 US. 349, 370 (1910).
51375 US. 889, 891 (1963) (Goldberg, l., dissenting, joined by Douglas and

Brennan, 13); Robinson v. California, 370 U.S. 660, 677 (1962) (Douglas, l.,
concurring).
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punishment would probably -be upheld plausible. -nonarbitraly
method of maintaining discipline an order in a ilauroom.S2--But when
the Court-has reviewed state actions that-infringe upon_rights protected by
the first- amendment -or upon other fundamental _interests.lt:has placed-a-
more substantial burden Of justification upon the state.s3

Physical- ntegrity is such an intereSt.,Although:never confronting the
question under the due process clause. -the Court _has suggested in recent
cases challenging searches and seizures thatithe right of physical integrity is
One of- the- underlying -values -of: the fourth amendment.S4 Corporal
punishment, _although- neither_ a_ search nor,.a 1-seizure- under = the fourth

_amendment, does directly_ infringe _upon _this underlying value, which is to-
-be protected against state action.,

The-Supreme Court's-review of the:blood-alcohol-test_ in Schmerber v.
.Californiass and the stopiand4riskin-Terry ._ Ohios-8:illustratei- the
importa nce -at iached -to .the= notion The:search et -in
_both = cases -Were appriivedi under-= the loUrth athendment'sr-standard -of
reisonablenese But ithe-Court considered-them reasonable beeause-they-
ime-reEthought, minimal:And _necessary,intrusions in aid-of crime prevention:
-and detection;

Ifi--SchmerbiT,_the-15upreme-t-Court,held-ithat requiring_a bloodaloohol;
test= from_ an _unconsenting- driver= suspected of =driving- While-;intoxicated-
was- not an unreasonable search Onderi:the, focirth:aMendment-The Cciurt
reached its decision.: however, only ,afterit,coneludecf-ithat-_the_ _pollee
were - confronted with an_ eMergenc-y.- situation-and=thatthotestittelf was
effective and innocuous:. The- -CoUrt declared- that "(t)he- overriding
function= of the -Fourth _Arne fidnie n t; is to proteet personal,: privaCY and_
dignity against unwarranted intrusion by, the-State."s8=Although there was
-probable-cause- to -arrest the defendant, - which- Would usually- ustify -a
warrantless search, the CoUrt stated that, a- warrant _shoiild -normally be
obtained,before- the- police "invade- anther's_ body. ,59 The -warrantless
invasion here was -reasonable because alcohol in -the blood begins -to

s2See Nebbia v. New York. 291 US. 502 (1934): West Coast Hotel Co. v. Parrish.
300 U.S. 379 (1937).

"United States v. O'Brien, 391 US. 367 (1968) (free speech); Griswold v.
Connecticut, 381 US. 479 (1965) (right of privacy).

54 Terry v. Ohio, -392 US. -1- (1968) (stop and frisk): Schmerber v. California, 384
US. 757- (1966) (bloodalcohol test).

55384 US. 757 (1966).
"392 U.S. 1(1968).
51US. Const. amend. IV: "The right of the people to be secure in their persons,

houses, papers, and effects against unreasonable searches and seizures, shall not be
violated .... "

51Schmerber v. California, 384 U.S. 757, 767 (1966).
5 9/4 at 770.

3/4
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decrease rapidly -after- a person stops -drinking. The test -itself- wasconsidered reasonable because- -it- is -"highly effective"- and
"commonplace", "the quantity-of blood extracted is minimal," "for most
people -the procedUre involves _no risk, trauma, or pain", and-the "blood
was taken by-a physicianin a hospital envitonment-aecordirig to Accepted
medical -practice` ° Although the -Cciutt did not foreclose- the Use- of
other reasonable procedures, -it said= that-"10 t bears repeating, however.
that we reach this-judgment only-on the fatts of the present record. The
integrity of_ anindividual's personis-a_therishedivalue of our society.""
Thus even-in _the-- face_ of -a :strong state interest in piotecting life and limb-
-on the _highways-by- convicting-drunken drivers on the basis of seientific
-evidencei-the Court:seemed to be cautioning against anything greater than
a minor, harmless intrusion upon an individual's physical" integrity.

In Tam a:policeman stopped the defendant for invettigition,:fritkeds
_him, found -a-piatol,_and arrested him= for- carrying a concealed weapcin.*2-
The Court =stated that "1-4i/in a litnited_seatch= of the .outerclothing-for
weapons-constitutes- a- sevete, though_ =brief.__ intrusion _-tipori=-. cherished=
personal -,security, and it must-surely-=_be an,annoying, =frightening, and-
perhaps- hinilitatirigeekperience-."63 held -_ the,policenian's patting the=

=petitioner's overcoat to be a reasonable search only the officer hid
a reasonable 'belief that the petitioner was atmectandithat his=safety-and_
that of others nearby might be endangered._

Just as_ with -the taking of blood and= stopind-friski as tourt: sh ould-
impose-a:greater burden than-the mere rationality_;standard upon-the_stite
-to ju-stify-_ the use- ofocirporal- ptinishmen t. -Corporal-- punish-ment,-like a
search -or seit ure,_ -infringes upon -a the- -root -of the fourth
amendmentphysical -integrity._ Insofar=as -the --same values- underlie -=the
foUrteentli- amendment's due-process clause, a court should = test Corporal=
punishment_ againsta_ standard similar-to -thatapplied_in cases involving
search and seizure of the person. Extensive searches are permiisible when a
police officer= arrests an; individual- with-- probable:. cause-because-he-must
protect himself -and look- for_ eViciencerwhich=the = suspect might-desttOy.
Evenin-arrests, however,_physitaVintrusion is limited by the requirements
of- the situation, especially-when the -intrusion -is greater than a mere body
search-.61- In non-arrest_situations, physical-_intrusion is even more strictly
limited.4-s Thus, in Assessing corporal-_-punishment, coats should require
the states to-demonstrate -that thete are no other effective means available

6°M. at 771.
61/d. at 772.
irTerry_

v. Ohio, 392 U.S. 1,5-7 (1968).
63/d. at 24.25.
64Schmerber v. California, 384 U.S. 757 (1966).
6sTerry v. Ohio, 392 U.S. 1 (1968).
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which are less destructive of physical integrity. The burden of adducing
evidence to uphold corporal punishment rests with the state. But to date.
there is no empirical evidence to demonstrate that corporal punishment is
necessary to maintain- order in the classroom or to promote students
educational progress. If anything. the evidence suggests the contrary."

A -less restrictive means test may sensibly be applied to corporal
punishment in public schools. Becasue a state many pursue retribution as
one of the aims of its penal laws. all penalties that do not violate the
eighth amendment- may be valid. Therefore, if a state prisoner were to
argue that- a five -year sentence provided as much deterrence and
rehabilitation as the ten-year sentence he actually received, a court would
be justified in iefusing to declare the longer punishment unconstitutional.
While corporal punishment in the schools is penal, in the sense that it seeks
to correct the offender's future conduct and to deter others from acting in
a similar manner, unlike a state penal code.

_ such punishment is not
properly directed toward retribution. Moreover, where criminal penalties
are- augmented because of the retributive element, such procedural
safeguards as indictment. counsel. and jury trialwholly inapposite in the
school contextexist to guarantee the appropriateness of the penalty.

If corporal punishment is to be allowed at all, it must be administered
only within the constraints of appropriate safeguards.67 Before taking
certain disciplinary measures, public schools must provide students with an
opportunity at least to hear and rebut charges before the proper
authorities. Both colleges and public schools must accord students a
hearing before suspending or dismissing them." likewise, students
subjected to disciplinary transfer 69 denied the right to participate in
interscholastic athletics," or forbidden from taking -a college qualifying
examination," are entitled to hearings. Consideration of the procedural
requisites- of due process which should accompany disciplinary action
necessitates an examination of the governmental function involved and the
private interests affected:"

66See p. 584-85.
67The

very regulation permitting physical correction may violate the dictates of
due process if it is overly broad and vague. Cramp v. Board of Pub. lnstr., 368 US.
278, 287 (1961). Insofar as it fails to provide a clear standard and procedure to guide
teachers in the use of corporal punishment, it may constitute a threat to innocent
children who commit inconsequential breaches of classroom rules, as well as provide
a restraint on gross misbehavior.

"Woods v. Wright, 334 F.2d 369 (5th Cir. 1964): Esteban v. Central Mo. State
Coll., 277 F. Supp. 649 (W.D. Mo. 1967).

670wens v. Devlin, Civil No. 69-I I 8-G (D. Matt. 1969).
70Kelley v. Metropolitan County Bd. of Educ.. 293 F. Supp. 485 (M.D. Tenn.

1968).
"Goldwyn v. Allen, 54 Misc.2d14. 281 N.Y.S. 2d 899 (1967).
72Cafetcria and Restaurant Workers Local 473 v. McElroy. 367 U.S. 886. 895

(1965).
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As against a school's educational function. the interest of the student
who is expelled or suspended is the impairment of his reputation. with
serious economic and social consequences, especially when the action
taken will be noted on his permanent record." The interest of the student
subjected to corporal punishment involves his physical integrity and
human dignity. The interest in each case is equally 'fundamental.
Procedural safeguards in both, therefore, should prevent unwarranted
punishment and those excessively administered.

Because tempers often flare in the classroom. it is important that the
accuser. judge. and executioner not be the same person." The Supreme
Court has recognized that the =emotional involvement of the judge who
declares a defendant in contempt disqualifies him from presiding when the
contempt issue is tried." Similarly. the school official who prescribet
corporal punishment. if it is permitted at all. should not be the one who
applies it: At_a minimum. for any offense = serious- enough to warrant
corporal punishment. a child should-have the opportunity to disclaim or
justify his conduct before a teacher. parent: and impartial school officer.
and the determination of the punishment shcitild result from collaboration
of the adults present. Such a requirement should be maintained because it
is a guarantee of fairness and rationality which should be imported to an
area in which students can be treated harshly.76

The delay engendered by the imposition of procedural requirements
between the misconduct and the punishment need not reduce the efficacy
of the sanction, so tong as the student fully comprehends the reason for
his punishment. Even if the effectiveness were reduced, it might be the
necessary cost of providing fair treatment. Schools would thereby
demonstrate to their students that sound justifications should precede the
use of physical force.

Once prevalent as a generally accepted means of controlling behavior.
corporal punishment is officially sanctioned today only against children.77
It is inconsistent with modern eduational theory and methods, which
have progressed from a strict authoritarian concept of education to one
emphasizing communication and rapport between teacher and student.
The reliance on force, abusive and brutal at times, is a counterproductive
means of achieving order in the schools. With an understanding of the

73Developments in she Law Academic Freedom. 81 MARV. L. REV. 11045,
1138 (1968).

"Mayberry v. Pennsylvania. 91 S. Ct. 499.504-05 (1971).
7s/d.
76Parents have an interest that students not be severely disciplined without, at a

minimum, consultation.
77See Jackson v. Bishop. 404 F.2d 571 (8th Cir. 1968).
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effects of corporal punishment and an appreciation for the recently
recognized status of students, courts should -find corporal punishment
cruel and unusual and a denial of due process of law.

Peter S. Aron
Martin L. Katz
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D. Additional Corporal Punishment Cases.

During the past year and a half a number of other school corporal
punishment cases have been filed. Most pose the same arguments as those
put forth in Murphy, with varying degrees of emphasis on the constitutional
issues. These cases include:

Hardy v. Autauga County Board of Education, No. 36304-N (M.D. Ala.
filed Feb. 29, 1972) (TRO, Mar. 2, 197 -2) -: Attorney Howard Mendel, 112 Washington
Building, Montgomery, Ala. 36104.

Ingraham v. Wright, No. 71-23 Civ-JE (S.D. Fla. filed Jan. 7, 1971):
Attorney Al Feinberg, Greater Miami Legal Services, 395 N.W. First Street,
Miami, Fla.

School Committee v. .West Va. Board of Education, No. 71-29-F (N.D. W.Va.
filed Oct., 1971): Attorney Ed Friend, 180 Chandery Rd. -, Morgantown,
West Virginia.

Sits_V. Board-of:Edudatidfilofindependent_Sdhool District No-i- 22,
329-F.r_SuPp. 678 (D.N. MEX.- 1971), on appeal (from dismissal of complaint)
to the Tenth Circuit: Attorney Donald Juneau, P. 0. Box 306, Window Rock,
Atii.

Ware v. Estes, 328 F. Supp. 657 (N.D. Tex. 1971) (lost on the merits),
on appeal to the Fifth Circuit: Attorney Fred Time, Legal Arts Center,
600 Jackson Street, Dallas, Texas 75202.

The American Civil Liberties Union, which has declared the abolition
of corporal punishment in public schools to be one of its top priorities,
is attempting to coordinate the corporal punishment cases currently pending
in order to conserve energy and resources. Anyone undertaking such a
case should contact Joel Gora, ACLU, 156 Fifth Ave., New York, N.Y. 10010.

The most current work on the negative aspects of corporal punishment
is a book, Violence Against Children, by Mr. David Gil (Harvard University
Press, Cambridge, Mass. 1970 ). Mr. Gil bases hii book, in part, on a
nation-wide survey of reported incidents of violence against children
during 1967 and 1968. Mr. Gil, a professor of social policy at Brandeis
University, testified as an expert in Ware v. Estes.
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PROBLEMS OF STUDENT DISCIPLINE AND CLASSROOM CONTROL

Roy Lucas*

Prepared for Presentation at the Spring Conference
of the National Association of Teacher Attorneys

Tuesday, May 5, 9:30 AM

I. INTRODUCTION

A. Student Discipline and Student Rights

An overview of the kinds of student discipline problems
occurring today in elementary and secondary schools, and
the impact of these problems upon the teacher.

B. Sources of Information

A guide to information and case law on student disciplineissues and student rights:

THE LAW OF PUBLIC EDUCATION, E. Reutter R R. Hamilton,1970, The Foundation Press, Inc., Mineola, New York;

PUBLIC SCHOOL LAW, K. Alexander, Ray Corns, and W.
McCann, 1969, West Publishing Co., St. Paul, Minnesota;

Ent-CATION LAW, G. Johnson,
1069, Michigan State University Press, East T.ansins,
Michigan;

STUDENT PROTEST AND THE LAW, G. Holmes,
1969, Institute of Continuing Legal Education,
Hutchins Hall, Ann Arborn, Michigan;

The Pupil's Day in Court: Review of 19 , yearly research
report, published by the Research Division of the National
Education Assn;
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COLLEGE LAW BULLETIN, published monthly by the
U. S. National. Student Ass'n, 2115 "S" St., N. W.,
Washington, D. C. - Roy Lucas, Editor;

EDUCATION COURT DIGEST, published monthly,
1860 Broadway, New York, N. Y.;

NOLPE SCHOOL LAW REPORTS, published monthly,
N. O. L. P. E. , 825 Western Ave. , Topeka, Kansas;

Goldstein, The Scope and Sources of School Board Authority:
to Regulate Student Conduct: A Nonconstitutional Analysis,

117 LT. Pa: L. Rev. 373-430 (1969);

Abbott, Due Process and Secondary School Dismissals,
20 W. Res. L. Rev. 378 (1969);

Brennan, Education and the Bill of Rights,
113 U. Pa. L. Rev. 219 (1964);

Wright, The Constitution on the Campus,
22 Wand. L. Rev. 1027 (1969);

C. Historical Concepts of Student Discipline; In loco parentis;
Reasonable Rules; Relevant Punishments

D. Sources of Law

(1) In loco parentis - parental rights
(2) Contract
(3) Fiduciary
(4) Constitutional Law
(5) Statute or local. board rules

E. Jurisdiction in student Cases

II. PROCEDURAL RIGHTS OF STUDENTS

A. Right to Hearing Before Severe Disciplinary Action
No applicahle decision oy U. S. Supreme Court or U. S. Court
of Appeals in High School or Elementary School Case



Vought v. Van Buren Public Schools,
306 F. Supp. 1388 (E. D. Mich. 1969);

Sullivan v. Houston Indep. School Dist.,
307 F. Supp. 1328 (S.D. Tex. 1969);

Knight v. Board of Education of the City of New York,
48 F. R. D. 108 (E. D. N. Y. 1969);

Geiger v. Milford School Dist.,
51 D. & C. 647 (Pa. County Ct., Pike Cty 1944);

Woods v. Wright,
334 F. 2d_369 (5th Cir. 1964);

Relevant higher education decisions include:

Dixon v. Alabama Bd. of Educ.,
294 F. 2d 150 (5th Cir.), cert. denied, 368 U.S. 930 (1961);

Wright v. Texas Southern Univ.,
392 F. 2d 728 (5th Cir. 1968);

Stricklin v. Regents of the Univ. of Wis.,
297 F. Supp. 416 (W. D. Wis. 1969), appeal dismissed as
moot, 420 F. 2d 1257 (7th -Cir. 1970);

Marzette v. McPhee,
294 F. Supp. 562 (W. D. Wis. 1968);

Compare Wheeler v. Montgomery,
397 U. S. , 33 U. S. L. W. 4230 (Mar. 23, 1970);

'see Generally Abbott, Due Process and Secondary School
Dismissals, 20 W. Res. L. Rev. 378 (1964); Note, Pro-
cedural Rights of Public School Children in Suspension-
Placement Proceedings, 41 Temp. L. Q. 349 (1068);
Note, 14 Kans. L. Rev. 108 (1965).

B. Rights to Notice of Charges, Offense, Rule Violated, and
Adverse Evidence

See cases cited immediately above.
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See also Hopkins v. Ayres, F. Supp. , No.
WC 6974-S (N. D. Miss. Oct. 24, 1969);

Esteban v. Central Mo. State College,
277 F. Supp. 649 (W. D. Mo. 1967);

Cf. Kelley v. Metropolitan Bd. of Educ.,
293 F. Supp. 485 (M. D. Tenn. 1968)

C. Right to Fair and Impartial Hearing

No decision on impartiality in high school
disciplinary cases.

Wasson v. Trowbridge,
382 F. 2d 807 (2d Cir. 1967);

Compare Pickering v. Board of Educ. ,
391 U. S. 563, 578 n. 2 (1968) (dictum);

But see Barker v. Hardway,
283 F. Supp. 228 (S. D. W. Va. ), aff'd, 399 F. 2d 638
(4th Cir. 1968) (per curiam), cert. denied, 394 U. S. 905 (1969);and
Jones v. Tenn. Bd. of Educ. ,
407 F. 2d 834 (6th Cir. 1968), cert. granted, 396 U. S. 817 (1969),writ dismissed as improvidently granted, 397 U. S. (1970);

See generally Comment, Prejudice and the AdministrativeProcess,
59 Nw. U. L. Rev. 216 (1964)

D. Right to Representation by Retained Legal Counsel

Cl. Madera v. Board of Educ. of City of New York,
267 F. Supp. 356 (S. D. N. V. ), revsd, 386 F. 2d 778 (2d Cir. 1967),
cert. denied, 390 U. S. 1028 (1968) (counsel in guidance conference);
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Goldwyn v. Allen
54 Misc. 2d 94, 281 N. Y. S. 2d 899 (Sup. Ct. , Queens County 1967);

Cf. French v. Bashful,
303 F. Supp. 1333 (E. D. La. 1969);

Zanders v. Louisiana State Bd. of Educ..
281 F. Supp. 747, 752 (E. D. La. 1968);

Esteban v. Central Mo. State College,
277 F. Supp. 649, 651 (W. D. Mo. 1967);

Contra, Barker v. Hardway, 283 F. Supp. 228 (W. D. W. Va. 1968);
Wasson v. Trowbridge, 382 F. 2d-807 (2d Cir. 1967)

E. Right to Confront and Question Accusers

Cf. Esteban, supra;

F. Privilege Against Self-Incrimination

Goldwyn v. Allen,
54 Misc. 2d 94, 281 N. Y. S. 2d 899
(Sup. Ct. Queens County 1967);

Furutani v. Ewigleben,
297 F. Supp. 1163 (N. D. Cdif. 1969);

Compare Spevack v. Klein,
385 U. S. 511 (1967); Gardner v. Broderick,
392 U. S. 273 (1968); In Re Gault, 387 U. S. 1 (1967);

III. SUBSTANTIVE RIGHTS OF STUDENTS

A. Freedom of Expression, Petition, and Assembly

Tinker v. Des Moines Indep. Community School Dist.,
393 U. S. 503 (Feb. 24, 1969);
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West Virginia Board of Education v. Barnette.
319 U. S. 624 (1943);

Burnside v. Byars,
363 F. 2d 744 (5th Cir. 1966);

Blackwell v. Issaquena County Board of Education,
363 F. 2d 749 (5th Cir. 1966);

Jones v. Tennessee Board of Education,
407 F. 2d 834 (6th Cir. ), cert. granted,
396 U. S. 817 (1969), writ dismissed as impro-.
vidently granted, 397 U. S. (1970);

Norton v. Discipline Comm. of East Tenn. State Univ.,
419 F. 2d 195 (6th Cir. 1969). petition for cert. filed.
38 U. S. L. W. 3306 (U. S. Dec. 29, 1969) (No. 1011);

Esteban v. Centraf'Mo. State College,
415 F. 2d 1077 (8th Cir. 1969), petition for cert. filed,
38 U. S. L. W. 3331 (U. S. Jan. 2, 1970) (No. 1026);

Saunders v. VPI,
417 F. 2d 1127 (4th Cir. 1969);

Frain v. Baron,
307 F. Supp. 27 (E. D. N. Y. 1969);

Sheldon v. Fannin,
221 F. Supp. 766 (D. Ariz. 1963);

Butts v. Dallas Indep. School Dist.,
306 F. Supp. 488 (N. D. Tex. 1969);

Compare Pickering v. Board of Education,
391 U. S. 563 (1968); Puentes v. Board of
Education, 24 N. Y. 2d 996, 250 N. E. 2d 232,
302 N. Y. S. 2d 824 (1969);

Brown v. Greer,
296 F. Supp. 595 (S. D. Miss. 1969);

Einhorn v. Maus,
300 F. Supp. 1169 (E. D. Pa. 1969);
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See .generally Aldrich, Freedom of Expression in Secondary
Schools, 19 Cleve-St. L. Rev. 165 (1970);

Note, Symbolic Speech, High School Protest and the First Amendment,
9%3. Pam. Law 119 (1969);

B. Freedom of the Presi and Other Media

Distribution

Note the applicability of cases cited above.

Scoville v. Board of Educ.,
415 F. 2d 860 (7th Cir. 1969), revtd on'rehearing, F. 2d
No. 17190 (7th Cir. Apr. 1, 1970) (en banc);

Vought v. Van Buren Public Schools,
306 F. Supp. 1388 (E. D. Mich. 1969);

Sullivan v. Houston Indep. School Dist.,
307 F. Supp. 1328 (S. D. Tex. 1969);

Schwartz v. Schuker,
298 F. Supp. 238 (E. D. N. Y. 1968);

Dickey v. Alabama Bd. of EdliC.,
273 F. Supp. 613 (M. D. Ala. 1967), vacated as moot,
402 F. 2d 515 (5th Cir. 1968);

Antonelli v. Hammond,
F. Supp. , Civ. No. 69-1128-G (D. Mass. Feb. 5, 1970);

Access

Lee v. Board of Regents,
306 P. Supp. 1097 (W. D. Wis. 1969);

Zucker v. Panitz,
299 F. Supp. 10.2 (S. D. N. Y. 1969);



But see Panarella v. Birenbaum,
60 Misc. 2d 95, 302 N. Y. S. 2d 427 (Sup. Ct. Richmond
*County 1969);

See generally Nahrnod, Black Arm Bands and Underground
Newspapers: Freedom of Speech-in the Public Schools,
51 Chi. Bar Rec. 144 (Dec. 1969); Also: Beyond Tinker:The High School As An Educational Forum, 5 Harv. Civ. Rts.
High School Students are Rushing Into Print, and Court,
Nations Schools, p.30 (Jan. 1969).

C.. Freedom of Assoctation: Political and Social

Hughes= v._ Caddo Parish School Bd. , -

57 F. Supp._ 508 (W. D. La. 1944), aff'd.mem.,
323 U. S. 685 (1945);

Waugh v. Board of Trustees,
237 U. S. 589 (1915);

Compare NAACP v. Alabama ex ret Patterson,
357 U.S. 449 (1958);

Shelton v. Tucker,
364 U. S. 479 (1960);

Bates v. City of Little Rock,
361 U. S. 516 (1960);

-

Rev. 278
(1970)

See generally Emerson, Freedom of Association and Freedom
of Expression, 74 Yale L. J. 1 (1964).

D. Freedom from Vague, Uncertain, and Sweeping Disciplinary Rules

Sullivan v. Houston Indep. School Dist.,
307 F. Supp. 1328 (S. D. Tex. 1969);

Soglin v. Kauffman,
295 F. Supp. 978 (W. D. Wis. 1968), aff'd, 418 F. 2d 163
(7th Cir. 1969);

Scott v. Alabama Bd. of Educ.,
300 F. Supp. 163 (M. D. Ala. 1969);



Meyers v. Arcata Union High School Dist.,
269 Cal. App. 2d , 75 Cal. Rptr. 68 (fist. Ct. App. 1969),
hearing denied mem. (Cal. Sup. Ct. Apr. 9, 1969);

But see Esteban v. Central Mo. State College,
415 F. 2d 1077 (8th Cir. 1969), petition for cert. filed,
38 U. S. L. W. (U. S. 1 (No. );

Norton v. Discipline Comm. of East Tenn. State Univ.,
419 F. 2d 195 (6th Cir. 1969), petition for cert. filed.
38 U. S. L. W. (U. S. ) (No. );

See_generally Note, Uncertainty in College Disciplinary
Regulations, 29 Ohio St. L. J. 1023 (1968).

IV. STUDENT DRESS CODES AND REGULATIONS

Supreme Court Review Denied on Three Occasions

Kahl v. Breen,
296 F. Supp. 702 (W. D. Wis.), aff'd, 419 F. 2d 1035 (7th Cir. 1969),
petition for cert. filed, 38 U. S. L. W. 3348 (U. S. Mar. 10, 1970)
(No. 1274);

Ferrell v. Dallas Indep. School
261 F. Supp. 545 (N. D. Tex. 1967), aff'd, 392 F. 2d 697 (5th Cir.)
(2-1), cert. denied, 393 U.S. 856 (1968);

Akin v. Board of Educ.,
262 Cal. App. 2d 161, 68 Cal. Rptr. 557 (Dist. Ct. App. 1968),
hearing denied mem. (Cal. Sup. Ct. July 10,. 1968) (Peters, J.,
dissenting), cert. denied, 393 U.S. 1041 (1969);

Marshall v. Oliver,
No. B-2932 (Cir. Ct. Richmond, Virginia, Dec. 20, 1965);
cert. denied, 385 U. S. 945 (1966);

Historical Context

Ho Ah Kow v. Nunan,
12 Fed. Cas. 252 (No. 6546) (C.C. D. Calif. 1879);
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Valentine v. Indep. School Dist. of Casey,
187 Iowa 555, 174 N. W. 334 (1919);

Pugsley v. Sellmeyer,
158 Ark. 247, 250 S. W. 538 (1923);

Recent Decisions Favoring Students

Kahl v. Breen, supra;

Sims v. Colfax Community School Dist
307 F. Supp. 485 (S. D. Iowa 1970) (hair length of female student);

Cabillo v. San Jacinto Junior College,
305 F. Supp. 857 (S. D. Tex. 1969) (bearded college student);

Olff v. East Side Union H. S. Dist.,
305 F. Supp. 557 (N. D. Calif. 1969) (male hair length);

Richards v. Thurston,
304 F. Supp. 449 (D. Mass. 1969);

Griffin v. Tatum,
300 F. Supp. 60 (M. D. Ala. 1969);,

Westley v. Rossi.
305 F. Supp. 706 (D. Minn. 1969);

Miller v. Gillis,
F. Supp. , No. 69 C 1841 (N. D. Ill. Sept. 25, 1969);

Hopkins v. Ayres,_
F. Supp. No. WC 6974-S (N. D. Miss. Oct. 25, 1969);

Zachry v. Brown,
299 F. Supp. 13 60 (N. D. Ala. 1967);

Yoo v. Moynihan,
28 Conn. Super. 375, 262 A. 2d 814 (Super. Ct. Hartford County, 1970);

Scott v. Board of Educ.,
61 Misc. 2d 333. 305 N. Y. S. 2d 601 (Sup. Ct. , Nassau County 1969)
(dress code forbidding slacks);
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Recent Decisions Adverse to Students

Ferrell, Akin, and Marshall, supra;

Davis v. Firment,
408 F. 2d 1085 (5th Cir. 1969) (per curiam);

Jackson v. Dorrier,
F. 2d No. 19, 351 (6th Cir.) (pending);

Crews v. Cloncs,
303 F. Supp. 1370 (S. D. Ind. 1969);

Brick v. Board of Ecluc.,
305 F. Supp. 1316(D. Colo. 1969);

Stevenson v. Wheeler County Bd. of Educ.,
306 F. Supp. 97 (S. D. Ga. 1969);

Contreras v. Merced Union H. S. Dist. ,
E. D. Calif. Dec. 13, 1968) (not reported);

Shows v. Freeman,
230 So. 2d 63 (Miss. 1969);

Leonaid v. School Comm. of Attleboro,
349 Mass. 704, 212 N. E. 2d 468 (1965);

Canney v. Board of Public Instruction,
231 So. 2d 34 (Fla. Ct. App. 1970);

See generally Notes, 15 S. D. L. Rev. 94 (1970); 42 So. Calif. L. Rev.
126 (1999); 18 Cleve-Marq. L. Rev. 143 (1969); 17 .1. Pub. Law 151
(1968); 20 Ala. L. Rev. 104 (1967); 37 U. Colo. L. Rev. 492 f1965).

V. STUDENT PRIVACY : SEARCH AND SEIZURE

Phillip v. Johns,
12 Tenn. App. 354 (Mid. Sec. Ct.. App. 1930);
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I

Stein v. Kansas,
203 Kans. 638, 456 P. 2d 1 (1969),
cert. denied, 397 U. S. (1970);
.

Overton v. New York,
24 N.Y. 2d 522, 249 N. E. 2d 366, 301 N. Y. S. 2d 479 (1969),
adhered to, F. Supp. ; 69 Civ. 40006 (S. D. N. Y. Apr. 7, 1970)
(Cooper, J.) (appeal pending);

In re Donaldson,
269 Cal. App. 2d , 75 Cal. Rptr. 220 (Dist. Ct. App.),
hearing denied (Cal. Sup. Ct.* Apr. 2, 1969);

People V. Kelly
195 Ca. App. 2d 72, 16 Cal. Rptr. 177 (Dist. Ct. App. 1961);

But see People v. Cohen,
57 Misc. 2d 366, 292 N. Y. S. 2d 706 (Sup. Ct. , Nassau County 1968);

Compare Camara v. Municipal Court, 387 U. S. 523 (1967);
Stoner v. California, 376 U. S. 483 (1964); Spevack v. Klein,
385 U. S. 511 (1967); Finn's Liquor Shop v. New York State
Liquor Authority, 24 N. Y. 2d 647, 249 N. E. 2d 440, 301 N. Y. S. 2d 584,
cert. denied, 396 U.S. 840 (1969); Colonnade Catering Corp. v.
United States, 397 U. S. (1970);

See generally Notes, 17 Kans. L. Rev. 512 (1969); 3 Georgia L. Rev.
426 (1969); 4 U. San Fran. L. Rev. 49 (1969); 9 Santa.Clara L. Rev.
143 (1968); 4 J. Fam. Law 151 (1964); J. Landynski, Search & Seizure
and the Supreme Court 13-61, 245-62 (1966).
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VIII. SUITS FOR DAMAGES ON STUDENT RIGHTS CASES

Attorneys filing corporal punishment or other student rights cases
should consider adding a claim for damages to their action. Criminal,
equitable, and' administrative remedies rarely provide full restitution
for injuries to students' economic and personal interests. A full
discussion of this approach can be found in Niles, Civil Actions for
Damages Under the Federal Civil Rights Statutes, 45 TEX. L. REV. 1015 (1967).

Two recent cases in Florida, one federal and one state, emphasize
the positive relief afforded by a claim for damages. In Pyle v. Blews,
No. 70-1829-JE (S.D. Fla., March 29, 1971), a student, expelled for
long hair, was reinstated in school by a court injunction. The order
provided the student assistance in compensating for lost school time,
expunged references to the incident from his record, and provided that
no student be expelled or suspended for long hair in the future. The
court also ordered the school principal to pay the student $100 compensatory
damages in addition to $182 for costs and expenses incurred.

In Tizekker v. Taylor, a state circuit court jury in Crestview,
Florida awarded a 15 year old student $500 in compensatory damages and
$18,500 in punitive damages for a caning he received two years before
from his junior high school principal. The principal was the only
defendant. The student's father testified that his son's buttocks-were
black and covered with blood blisters after the incident. The unprecedented
award of punitive damages was based in part on a showing by attorney
Don Dewrell that the punishment was totally disproportionate to the student's
Offense of being one hour late for school. Dewrell also introduced
other evidence attesting to the excessive nature of the punishment.
There were no witnesses to the incident aside from the two people involved.
The student's mother stated that her son 'Ad suffered embarrassment
and humiliation as a result of the corporal punishment, and that he was
fesrful and hesitant about returning to the school after the incident.
/Don Dewrell, P. O. Box 638, Crestview, Florida 32536./

Attorneys bringing suit under the civil rights statutes should note
that nearly every right that has been brought within the due process
clause of the fourteenth amendment has also been the subject of a suit
for damages under the civil rights statutes. Tinker, a long list of
hair cases, and numerous other student rights cases have recognized the
student's clear right to have his constitutional rights protected.
Courts and juries have not hesitated in the past to award compensatory
and punitive damages for the violation of these very same rights.
Basista v. Weir, 340 F.2d 74 (3rd Cir. 1965); Sostre v. Rockefeller,
312 F. Supp. 863 (S.D. N.Y. 1970); Antelope v. George, 211 F. Supp.
657 (D. Idaho 1962).

An award of damages under 42 U.S.C. § 1983 reflects the intent and
spirit of the Civil Rights Acts. Courts have oftentimes commented on the
usefulness and flexibility of section 1983 as a means of providing
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remedies for violations of constitutional rights. The addition of aclaim for damages not only serves as a means of compensating the plaintifffor the harm and deprivation he has suffered, but is also useful as anincentive for many low income clients who recognize that their involvementin major litigation can be an arduous, costly, and time-consuming process.

Under proper circumstances, damage claims can also be useful bargainingtools in efforts to secure settlements, consent decrees, and changesin school regulations.



Reprinted with permission from,
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U.S. National Student Association s

Tort liability
False arrestDenial of civil rights 1 esfletting

S5000 damages against two university police officers

Greene v. Ward, Civ. Action No. C-313-70 (C.D. Utah Dec.8.1971).
Plaintiff is a student at the University of Utah. On Sept. 26.1971. he was distributing leaflets in front of the university'sfootball stadium. The leaflets, given only to those who would

accept them. were an invitation to a "People's Banquet" to beheld in protest against a S100.00-a-plate dinner the same eveningin honor of Vice President Agnew. Plaintiff had complied withuniversity regulations governing the distribution of leaflets oncampus. Two campus police officers after accepting a copy ofthe leaflet. placed him under arrest, pulled him aside for ques-
tioning. handcuffed his hands behind his back, and searched hisperson. (The complaint alleged that. the defendants "verballyassaulted and abused plaintiff with the intent and purpose ofhumiliating and embarrassing plaintiff in the presence of thepublic generally. and particularly the people present at thescene.")

The defendants apparently checket1 with the Student Activi-ties Center and ascertained that plaintiff was lawfully distribu-ting the leaflets. Instead. they arrested him for littering. a mis-demeanor. In order to do so. they had to search the area for aleaflet and eventually found one about 50 feet from where plain-tiff had been distributing them to the public. Plaintiffwas takento the campus police headquarters and then before a justice ofthe peace where a plea of not guilty was entered and bail set. Hewas taken to the city jail's "drunk tank" to be held until re-leased on bail.
The suit. brought under 42 U.S.C. § 1983 and 28 U.S.C. 51343. alleged that defendants had deprived plaintiff of his rightsto freedom of speech under the first amendment. to be secure inhis personal effects. to be free from unreasonable search and sei-zure under the fourth amendment. and to due process and equal

protection under the fourteenth amendment. It sought 55000 in
compensatory and S20.000 in punitive damages for each of twocharges. false arrest and deprivation of civil rights.

Plaintiff was later told by the university that it would dropthe littering charge if he would drop the entire matter. Butshortly after the damage action was filed. plaintiff was notifiedthat trial had been set on the littering charge. Plaintiff's attor-ney then filed suit in federal district court asking for an injunc-tion against prosecution of the littering charge on the groundsthat it was undertaken without probable cause. in bad faith, andwith intent to chill exercise of first amendment rights. The dis-
trict court (Ritter. J.) enjoined the littering prosecution duringthe pendency of the civil rights/false arrest action. At the hear-ing on the injunction, the police officers admitted that they hadnot had probable cause for arrest on the littering charge.

Since the parties were not able to settle out of court (plaintiff
offered to settle for S2500. defendants for S500) trail was hadbefore a jury. The judge ruled that, as a matter of law. there
had been a false arrest. His ruling was based on the lack of pro-! cause since the officers had not seen plaintiff litter nor

t
1

,`

could not be used to suppress the handing out of leaflets. The

i der v. Stare. 308 U.S. 162. which held that a littering ordinance

f had any other person. nor had they even seen a leaflet on the
ground prior to the arrest. The ruling was also based on Schnei-

only issue to go to the jury was the question of damages. Plain-
tiff's counsel stressed in argument to the jury the humiliation

427
(Nov-Dec. 1971)

and embarrassmentof being arrested in front of the many peo-ple in the area where the leaflets were being distributed, plain-tiff's handcuffing,.the fact that plaintiff had been placed in jailand, most importantly, the fact that the criminal charge wouldalways be on his record and would have to be explained to po-tential employers, etc.
The jury returned a verdict of $1000 general damages and$4000 punitive damages. Since the officers were insured only asto the compensatory damages and would personally have to paythe other $4000. the action was eventually compromised atSI000 compensatory paid by the insurance and $1000 fromeach of the officers.

Comment

This case is remarkable as a milepost in student-university
relations since it is not very frequent that damages are awardedin civil rights actions and they are seldom awarded against po-lice officers because of juries'leluctance to do anything thatmight make polite work more difficult. The suit and award alsodisprove the_ presumption that juries. reflecting general publicsentiment, can be expected to be anti-student.
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IX. FREEDOM OF INFORMATION

For legal services attorneys, freedom of information questions arise
in two contexts: (1) the right to view, challenge, or control an individual
student's school records, and (2) the right to receive statistics or in-

- formation about the overall operation of a school or a school system.

State laws governing access to these data are an incredible hodge-podge. Many, perhaps most, have no state-wide policy and leave these
matters to each local school board. Over thirty states have some form offreedom of information legislation, but most are either weak, or do not
apply to school matters. Others confess that they handle their access
to information problems "on an individual basis without formal procedures."

A. Access to Individual-Student's Records

The problem of parent or student access to an individual student's
records may arise in a number of contexts. Most commonly, the right to
view a student's records will arise when some action or sanction has been
taken or threatened against the student. In this instance, the student or
parent desires access to information that allegedly serves as a basis.
for the school's action.

Attorneys confronted with these problems should assert that students
and their parents have a right to see and challenge all school records
concerning the student. School records include both official and unofficial
records of the student. Official records are usually the cumulative
records that accompany a child throughout his school career, such as
transcripts, counseling reports, and some notations of a student's problems --
both academic and disciplinary. "Unofficial" data varies from one school,
district or state to another; unofficial records may include teacher
notes, guidance data, record books, correspondence, reports from social
agencies, clinics, hospitals, psychiatrists and psychologists or any
other data which may be misleadingly dubbed "informal," "temporary," or
"not a permanent part of the pupil's official school records." Any
attorney confronted with an access to information problem should first
scrutinize relevant statutes in his state. Case law in this area is
still relatively sparse. The following list sets out some of the leading
cases.

The leading case, Van Allen v. McCleary, 211 N.Y.S. 2d 501 (1961), by
Mr. Justice Brennan (then a New York Supreme Court judge) granted a
petition for a writ of mandamus and held that a parent is entitled as
a matter of law to inspect this child's school records. In so holding,
the court expressly stated that absent constitutional, legislative or
administrative permission or prohibition (regulation of the state
Commissioner of Education), a parent has a common law right to inspect
the records of his child maintained by the school authorities.



Acting in a case brought by the New York Civil Liberties Union in
behalf of a city pupil and her mother, New York State Education Commissioner
Ewald Nyquist ruled on February 25, 1972 that parents have a right
to see all school recc-ds concerning their children, including teachers'

comments, guidance notes and other informal data that are placed in a
student's file. This ruling is a significant step beyond McCleary, which
expressly stated that the parent's right did not'extend beyond access
to the student's official school records. While the ruling doe.s not have
the binding effect of state law or administrative regulations, Nyquist
has indicated that his ruling represents the firm policy of the Commissioner's
office and the state department of education. The Nyquist ruling directed
that the full contents of the student's records be made available for
inspection by her parents. A fair interpretation of the ruling would
allow parents access to such data as teacher notes, guidance data, record
books and correspondence and reports from social agencies, clinics, hospitals,
psychiatrists and psychologists.

In Creel v. Brennan (Bates College Case), No. 3572, Superior Ct. of
Androscoggin City, Maine (1968), the court upheld the parent/student
right to see and challenge high school recommendations to college admissions
offices. However, the school's right to include non-academic (disciplinary)
material in such recommendations was upheld in Einhorn v. Maus, 300 F. Supp.
1169 (1969). N.B. Elder v. Anderson, 23 Cal. Rptr. 48 (1962), which upheld
a student's right to damages for improper release of information about him.

B. Access To Information Or Statistics About The Overall Operation
Of A School Or School System

Attorneys who represent parents/students in a school related action
often find themselves in need of overall statistics about the school or
school system. Included in this data might be such things as statistics
about racial composition, test scores, tracks, college access, records
of school practices, names and addresses of students or school personnel,
financial data on the school system, and other school records and infor-
mation. The general public has a right to much of this information.
Federal law requires local educational authorities to retain vast bodies
of data as a precondition to receiving funds under various federal
programs. Data to which the public does not have an automatic right of
access may be easy prey for interrogatories, subpoenas and other discovery
devices. Federal Register, Vol. 36, No. 39, p. 3717, Feb. 26, 1971.

The following cases set out some of the situations which have dealt
with access to these kinds of statistics and information.

A New York case, Marmo v. N.Y.C. Bd. of Education, 289 N.Y.S.2d 51
(1968), upheld the parent/student right to classmates' names and addresses
for the purpose of defense in a legal suit.

Board of Trustees of Calaveras Un. Sch. Dist. v. Leach, 65 Cal.
Rptr. 588 (1968), was a case in which school personnel were denied access
to their own personnel records. The court's rationale was that the local

. school district needed to maintain a degree of confidentiality in its
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personnel matters. This decision presumably would also serve as the
rationale to deny parent/student access to school personnel records.

Wexner v. Redmond, 127 So.2d 275 (1960), upheld the right of elected
school board members to obtain the names and addresses of students
from appointed school officials.

In King v. Ambellan, 173 N.Y.S.2d 98 (1958), elected school board
members sought to obtain records and papers concerning an educational
project under the board's aegis. The court upheld the school board's
right to obtain these records.


