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Before STRINE, Chief Justice; HOLLAND, VALIHURA and VAUGHN, Justices; and RENNIE, Judge, *  constituting the
Court en Banc.

VALIHURA, Justice:

I. INTRODUCTION

In a detailed, well-reasoned decision, the Court of Chancery held that a conflicts committee approved a conflict transaction that
it did not believe was in the best interests of the limited partnership it was charged with protecting. In fact, the court found that
the committee—and the committee's financial advisor in particular—knew the transaction was unduly favorable to the limited
partnership's general partner. In its post-trial opinion, the Court of Chancery undertook a detailed analysis explaining why $171
million was a conservative estimate of the overpayment approved by the committee and used that figure as the basis for its
damages award.

But the problem for the derivative plaintiff who won at trial is that, after the trial was completed and before any judicial ruling

on the merits, the limited partnership was acquired in a merger. Under 6 Del. C. § 17–211(h) 1  and analogous judicial authority

governing these situations, 2  the claims brought by the plaintiff on behalf of the limited partnership were transferred to the
buyer in the merger. The plaintiff's standing was extinguished, and his only recourse was to challenge the fairness of the merger
by alleging that the value of *1251  his claims was not reflected in the merger consideration.

The Court of Chancery, however, rejected the defendants' argument to this effect and issued a thoughtful opinion arguing that
the derivative plaintiff's claims, although always treated by him as derivative before the merger was announced, could also be
considered direct, or, even if derivative, should survive the merger for the core policy reason that dismissal would leave the
unaffiliated limited partners without recompense for the general partner's prior unfair dealing.

In this troubling case, we reverse. We find that the derivative plaintiff's claims were and remain derivative in nature. That a
limited partner is often, as is the case here, required to look to the entity's foundational agreement rather than to default principles
of equity law for protection does not mean that every claim for breach of those foundational agreements is direct. Rather, to
determine if a claim is derivative or direct requires the usual examination of who owns the claim.

Here, it is plain under the limited partnership agreement that the limited partnership itself was entitled in the first instance to sue
and obtain recovery against the general partner and its co-defendants for any claim that the transaction was economically unfair
to the limited partnership. That individual limited partners might press the limited partnership's rights as derivative plaintiffs
does not make the claims ones belonging to them individually. In addition, the claims of the derivative plaintiff here were not
dual in nature. We agree that some recent case law can be read as undercutting the traditional rule that dilution claims are

classically derivative. 3  We decline to further expand that case law in the limited partnership context, especially in a case like
this when there was no plausible argument that the transaction had the effect of increasing the voting power or control of the
general partner at the expense of the unaffiliated unitholders. From the start, the derivative plaintiff has sought only monetary
relief for the limited partnership.
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Likewise, we part company with the Court of Chancery on its determination that the merger did not extinguish the derivative
claims. We understand an equity court's reluctance to countenance the possible extinguishment of claims when there is record
evidence suggesting bad faith conduct by persons controlling the limited partnership and by a financial advisor, and when those
persons knew that the public limited partners were relying on their good faith as their only protection from overreaching by the
general partner. But, the question here is whether to change our settled law in a substantial way, a question that requires us to
have confidence that the benefits of departure will outweigh the costs. In most situations, permitting pending derivative claims
to survive a merger would be inefficient and overly costly for public investors. Useful transactions would be deterred or priced
at a lower value because third-party acquirers would find themselves having bought into litigation morasses, the persistence
of which they cannot control.

Under our law, equity holders confronted by a merger in which derivative claims will pass to the buyer have the right to challenge

the merger itself as a breach of the duties they are owed. 4  In many cases, *1252  it might be difficult to allege that the value
they are receiving in the merger is unfair simply as a result of the failure to consider value associated with their derivative
suit. But that reality may also suggest that, even according full value to the potential recovery in the derivative suit (rarely a
guarantee), the plaintiffs still received fair value in the merger. To make the general rule one where derivative plaintiffs can
continue to sue after a merger would thus raise overall transaction costs and barriers to mergers, with obvious costs to public

investors, with no gain substantial enough to compensate them. Thus, we adhere to Lewis v. Anderson 5  and its progeny and
reverse. Along with the rest of the partnership's assets, ownership of the claim passed to the partnership's successor by operation
of law in the merger. The derivative plaintiff's recourse was to file a money damages challenge to the merger and prove that the
failure to accord value to the limited partnership in the merger was somehow violative of his rights.

We conclude that the plaintiff lost standing to continue this derivative action when the merger closed—both as to the direct
appeal and cross-appeal. Because our holding terminates the litigation, we do not reach the other issues raised by the parties.

II. BACKGROUND

El Paso Pipeline Partners, L.P. was a publicly traded Delaware master limited partnership based in Houston, Texas (the
“Partnership”). The plaintiff, Peter R. Brinckerhoff (“Brinckerhoff”), is the Trustee of the Peter R. Brinckerhoff Rev. Tr. U/
A DTD 10/17/97, which was a limited partner of the Partnership. The Partnership's sole general partner was El Paso Pipeline
GP Company, L.L.C., a Delaware limited liability company (the “General Partner”) and subsidiary of El Paso Corporation, a
publicly traded Delaware corporation (the “Parent”). The Parent indirectly owned 100% of the General Partner. The General
Partner in turn owned all of the Partnership's general partner interest, representing a 2% economic interest in the Partnership.
The Parent also owned, either through the General Partner or its affiliates, approximately 52% of the Partnership's outstanding
common units plus all of its incentive distribution rights. The Parent controlled the Partnership through the General Partner and
through the individuals who managed the Partnership's operations, all of whom were Parent employees.

A. The Dropdown Transactions and the First Kinder Morgan Merger

This litigation involves two transactions in which ownership interests “dropped down” from the Parent to the Partnership (the
“Dropdowns”). Dropdown transactions support the typical master limited partnership (“MLP”) scheme, in which a corporation
“sponsors” an MLP by contributing assets to the MLP, which then issues public securities to maximize the market value of
those assets. Over time, an MLP's sponsor sells additional assets to the MLP in transactions known as dropdowns.

The first dropdown at issue in this appeal (the “Spring Dropdown”) involved the sale of 51% of the Parent's interests in Southern
LNG Company, L.L.C. (“Southern LNG”) and El Paso Elba Express *1253  Company, L.L.C. (“Elba Express”). Because
of the conflict presented by the Parent's control of the Partnership, the General Partner formed a conflicts committee (the
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“Spring Committee”) to seek special approval of the transaction pursuant to Section 7.9(a) of the Limited Partnership Agreement
governing the Partnership (the “LPA”). The Spring Committee met five times, obtaining legal advice from Akin Gump Strauss
Hauer & Feld LLP (“Akin Gump”) and valuation analyses from its financial advisor, Tudor, Pickering, Holt & Co. (“Tudor”).

On March 24, 2010, the Spring Committee unanimously approved the Spring Dropdown as “fair and reasonable to the
Partnership” and recommended that the General Partner consummate the transaction. That same day, the General Partner
adopted the Spring Committee's recommendation. On March 25, 2010, the Partnership announced the Spring Dropdown, and
the transaction closed shortly thereafter.

The second transaction involved the Parent's remaining 49% interests in Southern LNG and Elba Express and a 15% interest in
Southern Natural Gas Company (the “Fall Dropdown”). On October 14, 2010, the General Partner reconstituted the conflicts
committee to seek special approval of the Fall Dropdown (the “Fall Committee”). On November 12, 2010, the Fall Committee
approved the Fall Dropdown. The Parent announced the transaction on November 15, 2010, and it closed shortly thereafter.

In August 2011, Kinder Morgan, Inc. (“Kinder Morgan”) offered to acquire the Parent. Kinder Morgan and the Parent entered
into a merger agreement on October 16, 2011, which closed on May 24, 2012. After the merger, the Parent was no longer a
separately traded public company, though the Partnership continued to be publicly traded. Brinckerhoff's units in the Partnership
were not affected.

B. Initial Proceedings in the Court of Chancery

On December 22, 2011, Brinckerhoff filed a verified derivative complaint challenging the Spring Dropdown (the “Spring
Complaint”), naming as defendants the Parent, the General Partner, and members of the General Partner's board of directors,
including the members of the Spring Committee (the “Defendants”). Brinckerhoff, “derivatively on behalf of [the Partnership],”
alleged breach of express and implied duties, aiding and abetting, tortious interference, and unjust enrichment. After a hearing
on October 26, 2012, the trial court dismissed the unjust enrichment claim. On March 6, 2012, Brinckerhoff filed a verified
derivative complaint against Defendants challenging the Fall Dropdown (the “Fall Complaint”). As with the Spring Complaint,
Brinckerhoff brought suit “derivatively on behalf of [the Partnership],” alleging the same four claims.

The Court of Chancery consolidated the two actions on March 4, 2013. Following discovery, the parties filed cross-motions
for summary judgment. On June 12, 2014, the court granted summary judgment in favor of all Defendants with respect to the

Spring Dropdown and denied Brinckerhoff's cross-motion. 6  The court also granted in part and denied in part the Defendants'

motion for summary judgment with respect to the Fall Dropdown. 7  The only *1254  surviving claim was against the General

Partner for breach of the LPA. 8  The court ordered that the case proceed to trial on the remaining claims, and Brinckerhoff
moved for a final order pursuant to Court of Chancery Rule 54(b) to appeal the dismissal of his implied covenant of good faith
and fair dealing claims.

C. The Second Kinder Morgan Merger Followed By Trial

In July 2014, Kinder Morgan met with members of the General Partner's board of directors and offered to acquire the Partnership
(the “Merger”). The General Partner formed a conflicts committee to consider the Merger (the “Merger Committee”). The
Merger Committee was comprised of the same directors as the Spring and Fall Committees and advised by Akin Gump and
Tudor.

The evening before voting to approve the Merger, the Merger Committee considered what impact Brinckerhoff's derivative
litigation would have on the Merger. The Merger Committee assumed that the claim would be extinguished by the Merger and
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decided that its value was “not sufficiently material” to impact the merger consideration. On August 10, 2014, Kinder Morgan

and the Partnership jointly announced the Merger. Brinckerhoff chose not to challenge the Merger in court. 9

Within days of the Merger's announcement, Brinckerhoff withdrew his Rule 54(b) motion and requested a prompt trial. The
Defendants responded that Brinckerhoff's standing would be extinguished by the Merger, but requested that the court defer
decision on the standing question. Instead, the Defendants asked the court to “set a trial date, if at all, cognizant of the reality
that the claims may be extinguished by year-end.”

At a hearing on September 9, 2014, Defendants reiterated that Brinckerhoff's standing would be extinguished by the Merger, but
stated that the standing question was not “properly teed up.” After noting that a November trial date was “consistent with [its]
expectations” for scheduling, the court deferred decision on the standing question, suggesting that if Defendants were to win,
resolution of the complex direct versus derivative issue would be obviated. At trial in November 2014, Brinckerhoff “focused

on proving damages by showing that [the Partnership] overpaid in the Fall Dropdown[.]” 10  He did not introduce evidence of
individual harm to himself or any other limited partner.

D. Post–Trial Proceedings

Shortly after trial, on November 26, 2014, the Merger closed after approval by holders of a majority of the Partnership's
outstanding common units. On December 2, 2014, Defendants moved to dismiss *1255  Brinckerhoff's claims as moot on the
grounds that the Merger had extinguished his ownership and that he therefore lacked derivative standing. Defendants sought to
defer briefing on the motion, arguing that they did not believe it was necessary to brief the motion unless any party indicated
an intent to notice an appeal following the court's post-trial ruling. The Court of Chancery did not respond to or rule on the
Defendants' motion to dismiss at that time, and the parties proceeded with post-trial briefing during December 2014 and January
2015.

On April 20, 2015, the Court of Chancery issued a detailed opinion in which it held the General Partner liable for breach of

the LPA (the “Liability Opinion”). 11  In so holding, the court found that the Fall Committee “went through the motions” and

“did not subjectively believe that approving the Fall Dropdown was in the best interests of the Partnership.” 12  The court found
the Partnership suffered $171 million in damages.

On December 2, 2015, the Court of Chancery denied Defendants' motion to dismiss (the “Standing Opinion”). The court held
that, because the claim for breach of the LPA was not exclusively derivative, Brinckerhoff could enforce the liability award
irrespective of the Merger. In so holding, the court formed two principal conclusions.

First, the court stated that if Delaware law required it to choose between an exclusively direct characterization and an exclusively

derivative characterization, then the court's holding was that Brinckerhoff asserted a direct claim for breach of contract. 13  The

court distinguished Brinckerhoff's claims from Tooley, 14  stating that, in its view, “Tooley does not apply to contract rights[,]” 15

and that limited partners can sue directly to enforce contractual constraints in the limited partnership agreement. 16

Second, the Court of Chancery nevertheless applied Tooley and held that Brinckerhoff had asserted a “dual-natured” claim,
allowing him to litigate the claim directly post-Merger. The trial court concluded that, even apart from the “contractual angle,”
the Fall Dropdown had inflicted injury on both the Partnership and the unaffiliated unitholders.

As to the first prong of Tooley—who suffered the alleged harm—the court acknowledged that the “most obvious consequence

of the Fall Dropdown was the infliction of harm on the Partnership.” 17  The court also found injury to the limited partners in
the “reallocat[ion] [of] value from the unaffiliated limited partners to the General Partner[,]” which “injured all of the investors
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in the Partnership proportionately.” 18  The court determined that “both” the Partnership and the limited partners were harmed
by the General *1256  Partner's alleged breach. It distinguished between third-party and insider transfers where “[t]he insider

gains at the expense of the other investors.” 19  The court reasoned that, because the insider received benefits to the exclusion
of the other investors, the other investors suffered a distinct injury.

As to Tooley's second prong—who would receive the benefit of a recovery—the Court of Chancery stated that recovery by the
limited partnership was the “most obvious” remedy. However, the Court of Chancery decided that, because the Partnership and
the limited partners were both harmed, “either” could recover for the alleged breach. The court expressed concern that, absent
a direct recovery, Brinckerhoff would have to “start all over again” to hold the General Partner accountable. The court allowed
a pro rata recovery by all unaffiliated limited partners, even though Brinckerhoff had litigated the claim derivatively from the
beginning, no other limited partners were joined as plaintiffs, and no class had been certified.

III. ANALYSIS

A. Standing is a Threshold Issue

“The concept of standing, in its procedural sense, refers to the right of a party to invoke the jurisdiction of a court to enforce a

claim or redress a grievance.” 20  Accordingly, “[a]s a preliminary matter, a party must have standing to sue in order to invoke

the jurisdiction of a Delaware court.” 21  Standing is therefore properly viewed as a threshold issue to “ensure that the litigation

before the tribunal is a ‘case or controversy’ that is appropriate for the exercise of the court's judicial powers.” 22  Whether a

party has standing is a question of law that is subject to de novo review. 23

Derivative standing is a “creature of equity” 24  that was created to enable a court of equity to exercise jurisdiction over corporate

claims asserted by stockholders “to prevent a complete failure of justice on behalf of the corporation.” 25  We have observed
that “[a] change in the parties' standing may result from a myriad of subsequent legal or factual causes that occur while the

litigation is in progress.” 26  For instance, in corporate derivative litigation, loss of a plaintiff's status as shareholder generally

extinguishes the plaintiff's standing. 27  Once standing is lost, the court lacks the power to adjudicate the matter, 28  and the

action will be dismissed as moot *1257  unless an exception applies. 29  Accordingly, the question of derivative standing is

“properly a threshold question that the [c]ourt may not avoid.” 30

B. Under the Partnership Agreement, the Partnership Owned the Claim

In the context of conflicted transactions involving master limited partnerships, many of the cases involve “Conflicts of Interest”
provisions which may contain common features, but are often different in nuanced ways. Thus, the prevalence of entity-specific
provisions in an area of law defined by expansive contractual freedom requires a nuanced analysis and renders deriving “general
principles” a cautious enterprise.

The Court of Chancery has characterized Brinckerhoff's allegation as a breach of the LPA's conflicts-of-interest provision

(“Section 7.9(a)”). 31  Section 7.9(a) provides in relevant part:
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Unless otherwise expressly provided in this Agreement or any Group Member Agreement, whenever a
potential conflict of interest exists or arises between the General Partner or any of its Affiliates, on the one
hand, and the Partnership, any Group Member, any Partner or any Assignee, on the other, any resolution
or course of action by the General Partner or its Affiliates in respect of such conflict of interest shall be
permitted and deemed approved by all Partners, and shall not constitute a breach of this Agreement, of
any Group Member Agreement, of any agreement contemplated herein or therein, or of any duty stated
or implied by law or equity, if the resolution or course of action in respect of such conflict of interest is (i)
approved by Special Approval, .... The General Partner shall be authorized but not required in connection
with its resolution of such conflict of interest to seek Special Approval of such resolution, and the General
Partner may also adopt a resolution or course of action that has not received Special Approval. If Special
Approval is sought, then it shall be presumed that, in making its decision, the Conflicts Committee acted
in good faith, ... in any proceeding brought by any Limited Partner or Assignee or by or on behalf of such
Limited Partner or Assignee or any other Limited Partner or Assignee or the Partnership challenging
such approval, the Person bringing or prosecuting such proceeding shall have the burden of overcoming

such presumption. ... 32

Section 7.9(b) is also relevant and provides that “[w]henever the General Partner makes a determination or takes or declines to
take any other action” in its capacity as General Partner, “then, unless another express standard is provided for in this Agreement,
the General Partner ... shall make such determination or take or decline to take such other action in good faith and shall not be
subject to any other or different standards (including fiduciary standards imposed by this Agreement ... or under the Delaware

Act or any other law, rule or regulation or at equity.” 33  Likewise, “[w]henever the Conflicts Committee *1258  makes a
determination or takes or declines to take any other action, it shall make such determination or take or decline to take such other
action in good faith and shall not be subject to any other or different standards (including fiduciary standards) imposed by this

Agreement ....” 34  Importantly, Section 7.9(b) defines “good faith” as follows:

In order for a determination or other action to be in “good faith” for purposes of this Agreement, the
Person or Persons making such determination or taking or declining to take such other action must believe

that the determination or other action is in the best interests of the Partnership. 35

The Court of Chancery concluded that Section 7.9(a) “barred the General Partner from causing [the Partnership] to engage
in any transaction that (i) involved a potential conflict of interest and (ii) failed to comply with one of the four contractual

paths.” 36  In its view, if the General Partner failed to satisfy one of four “contractually specified routes” for handling a conflict of

interest (e.g., Special Approval) set forth in Section 7.9(a), “then the General Partner would breach the [LPA].” 37  Accordingly,
the court concluded that Brinckerhoff's “claim that the General Partner proceeded with the Fall Dropdown without complying

with [Section 7.9(a) ] is thus a direct claim for breach of contract.” 38  The court then relied on this Court's decision in NAF

Holdings 39  to support its view that the Tooley test for distinguishing between direct and derivative claims “does not apply to

contract rights.” 40
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Although the Vice Chancellor's analysis of Section 7.9(a) and (b) presents interesting interpretive issues, 41  we need not address
them here. Instead, we focus on the narrow question of whether the plaintiff had standing post-merger.

The standing analysis centers on the LPA's contractual duty of good faith. In its Liability Opinion, the Court of Chancery
observed that, “[i]n this case, Section 7.9(b) established a known duty: the Committee members had to form a subjective belief

that the Fall Dropdown was in the best interests of the Partnership.” 42  More specifically, to comport with Section 7.9(b), the
General Partner and the Conflicts *1259  Committee had to “believe that [their] determination or other action [was] in the best

interest of the Partnership.” 43  Accordingly, the contractual duty of good faith was owed to the Partnership, not the individual

limited partners. 44  But the source of the duty owed—the entity's constitutive agreement, i.e., the LPA—does not alone answer

the question as to whether Brinckerhoff's claim was derivative, direct, or both. 45

The Court of Chancery read our discussion in NAF Holdings to suggest that Tooley does not apply where the alleged harm

involves contract rights. 46  We believe the trial court reads NAF Holdings too broadly. In NAF Holdings, we held that “a suit

by a party to a commercial contract to enforce its own contractual rights is not a derivative action under Delaware law.” 47

We explained that:

Tooley and its progeny do not, and were never intended to, subject commercial contract actions to
a derivative suit requirement. That body of case law was intended to deal with a different subject:
determining the line between direct actions for breach of fiduciary duty suits by stockholders and
derivative actions for breach of fiduciary duty suits subject to the demand excusal rules set forth in § 327

of the Delaware General Corporation Law, Court of Chancery Rule 23.1, and related case law. 48

In NAF Holdings, we rejected the defendant's contention that Tooley was “intended to be a general statement requiring all
claims, whether based on a tort, contract, or statutory cause of action (e.g., antitrust), to be brought derivatively whenever the

corporation of which the plaintiff is a stockholder suffered the alleged harm.” 49  Thus, in NAF Holdings, the Tooley analysis was
not needed to determine whether the commercial-contract claim was direct or derivative. As we explained there, when a plaintiff
asserts a claim based upon the plaintiff's own right, such as a claim for breach of a commercial contract, Tooley does not apply.

NAF Holdings does not support the proposition that any claim sounding in contract is direct by default, irrespective of Tooley.
Nor does it mean that Brinckerhoff's status as a limited partner and party to the LPA enable him to litigate directly every
claim arising from the LPA. Such a rule would essentially abrogate Tooley with respect to alternative entities merely *1260

because they are creatures of contract. 50  Limited partnerships are governed by their partnership agreements and by the Delaware
Revised Uniform Limited Partnership Act (the “DRULPA”). The partnership agreement sets forth the rights and duties owed
by the partners. The trial court treated the governing instrument of the Partnership as if it were a separate commercial contract,
rather than it being the constitutive contract of the Partnership under the DRULPA itself. The reality that limited partnership
agreements often govern the territory that in corporate law is covered by equitable principles of fiduciary duties does not make
all provisions of a limited partnership agreement enforceable by a direct claim.

Because Brinckerhoff's claim sounds in breach of a contractual duty owed to the Partnership, we employ the two-pronged

Tooley 51  analysis to determine whether the claim “to enforce the [Partnership's] own rights must be asserted derivatively” 52  or

is dual in nature such that it can proceed directly. 53  We have observed that “[t]he Tooley direct/derivative test is ‘substantially

the same’ for claims involving limited partnerships.” 54  While the test may be substantially the same, cases involving limited
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partnerships often present unique facts relating to the provisions and structure of the limited partnership agreement and how it

defines the rights and responsibilities of the limited partners. 55

Under Tooley, whether a claim is solely derivative or may continue as a dual-natured claim “must turn solely on the following
questions: (1) who suffered the alleged harm (the corporation or the suing stockholders, individually); and (2) who would receive

the benefit of any recovery or other remedy (the corporation or the stockholders, individually)?” 56  In addition, to prove that a
claim is direct, a plaintiff “must demonstrate that the duty breached was owed to the stockholder and that he or she can prevail

without showing an injury to the corporation.” 57

Applying the first prong of Tooley, the harm alleged in Brinckerhoff's complaint solely affected the Partnership. The Fall

Complaint alleged injury to Brinckerhoff only in terms of the alleged harm to the Partnership. 58  The “core theory” of *1261
Brinckerhoff's complaint “was that ‘the Partnership was injured’ when the defendants caused [the Partnership] to pay too much”

in the Fall Dropdown. 59  Such claims of corporate overpayment are normally treated as causing harm solely to the corporation

and, thus, are regarded as derivative. 60  In Tooley terms, the harm is to the corporation, because such claims “naturally assert that
the corporation's funds have been wrongfully depleted, which, though harming the corporation directly, harms the stockholders

only derivatively so far as their stock loses value.” 61  The recovery—“restoration of the improperly reduced value”—flows

to the corporation. 62

At trial, Brinckerhoff sought to prove “how [the Partnership] was harmed[,]” and he presented evidence of harm only as to

the Partnership, not to the individual unitholders. 63  The Defendants, at trial, were required to respond to the proof presented.
Based on the evidence presented at trial, the Court of Chancery found that the alleged overpayment “left the Partnership $171

million poorer.” 64  Any economic harm to Brinckerhoff devolved upon him as an equity holder in the form of the proportionally
reduced value of his units—a classically derivative injury. “Where all of a corporation's stockholders are harmed and would
recover pro rata in proportion with their ownership of the corporation's stock solely because they are stockholders, then the

claim is derivative in nature.” 65

The Court of Chancery's analysis in *1262  Gerber v. EPE Holdings, LLC 66  is persuasive. In Gerber, the Court of Chancery
considered a limited partner's claim that an MLP's general partner caused the partnership to purchase an asset for hundreds of
millions of dollars more than its fair value. The limited partnership agreement provided a mechanism for resolving conflicts

using a safe harbor provision. 67  Following a merger, the defendants challenged the plaintiff's standing. The Court of Chancery,
applying Tooley, held that the plaintiff's claims were derivative, reasoning that the plaintiff had “not identified any independent

harm suffered by the limited partners. Instead, [the MLP] suffered all the harm at issue—it paid too much.” 68

Notably, the court in Gerber declined to distinguish Tooley based on the contractual aspect of the plaintiff's claims, reasoning
that, “unless Tooley does not apply to limited partnerships, it is difficult to see how [the plaintiff's] claims are anything other

than derivative.” 69  It observed that “[i]f the contractual rights of the limited partners are ‘independent’ of the partnership's

rights, then the claims will be considered direct.” 70  However, the court saw “no separation” between the plaintiff's claim and
a claim belonging to the MLP, noting that the effect of the MLP's payment of too much was “immediately and discretely upon”

the MLP. 71  Thus, the claim was derivative.

Like the plaintiff in Gerber, Brinckerhoff asserts an overpayment claim. The alleged overpayment resulted in immediate harm
to the Partnership—a reduction in the Partnership's overall value. Here the contract right asserted was not separate and distinct
from the rights of the entity. The “best interests of the Partnership” standard provided “no separation” between the Partnership's
contractual rights and any rights of the limited partners.
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In unique circumstances, this Court has recognized that some claims can be dual-natured—that is, both direct and derivative. 72

Again, we caution that simply because limited partners are parties to the LPA, and duties and rights could potentially flow to
either the limited partners or the Partnership, does not mean that every breach of any provision of the LPA is “dual.”

Here, the Court of Chancery noted that “the decisions in which the Delaware Supreme Court has recognized dual-natured claims

have been controversial and stand in tension with other decisions that have characterized similar claims as purely derivative.” 73

It identified this Court's decision in Gentile as one such case. In Gentile, a corporation's CEO and controlling stockholder forgave
a portion of the company's $3 million debt to him in exchange for additional equity. The applicable contractual conversion rate
was $0.50 of debt per share, but the CEO and the company's *1263  board of directors (which included himself and one other
person) agreed to $0.05 of debt per share. Without disclosing the underlying transaction, the board secured a stockholder vote
authorizing the shares needed to issue the additional equity. The share issuance increased the CEO's equity position from 61.19%
to 93.49%, thereby decreasing the minority stockholders' interest from 38.81% to 6.51%. When the CEO later negotiated a
merger between the corporation and its only competitor, the CEO received a generous put agreement that was not disclosed to
other stockholders. The trial court dismissed the ensuing stockholder litigation after determining that the claims were exclusively
derivative and that the plaintiff stockholders lost standing after the merger.

On appeal, this Court recognized two independent aspects of the plaintiffs' complaint—the overpayment claim and the minority's
significant loss of cash value and voting power. These claims constituted “a species of corporate overpayment claim” that is

“both derivative and direct in character.” 74  This Court concluded that “[u]nlike the typical ‘overpayment’ transaction,” 75

a dual-natured claim “arises where: (1) a stockholder having majority or effective control causes the corporation to issue
‘excessive’ shares of its stock in exchange for assets of the controlling stockholder that have a lesser value; and (2) the exchange
causes an increase in the percentage of the outstanding shares owned by the controlling shareholder, and a corresponding

decrease in the share percentage owned by the public (minority) shareholders.” 76  This Court reversed, allowing the plaintiffs
to proceed with direct claims.

Gentile concerned a controlling shareholder and transactions that resulted in an improper transfer of both economic value and

voting power from the minority stockholders to the controlling stockholder. 77  *1264  Brinckerhoff's claim does not satisfy the

unique circumstances presented by the Gentile “species of corporate overpayment claim[s][.]” 78  Brinckerhoff never alleged
and did not prove that the Partnership's overpayment increased the General Partner's or the Parent's control at the expense of
the limited partners. Brinckerhoff argues that, when the Partnership overpaid for the assets involved in the Fall Dropdown, the
Parent was enriched at the expense of the unaffiliated unitholders. He contends that this “expropriation” constituted a direct
injury to the unaffiliated limited partners.

Although Brinckerhoff concedes that this expropriation of economic value to a controller was not coupled with any voting rights
dilution, he argues that this distinction is “immaterial.” We decline the invitation to further expand the universe of claims that
can be asserted “dually” to hold here that the extraction of solely economic value from the minority by a controlling stockholder
constitutes direct injury. To do so would deviate from the Tooley framework and “largely swallow the rule that claims of corporate
overpayment are derivative” by permitting stockholders to “maintain a suit directly whenever the corporation transacts with a

controller on allegedly unfair terms.” 79

As to the second prong of Tooley, the benefit of any recovery must flow solely to the Partnership. The Court of Chancery

recognized that “returning the full amount [of the overpayment] to the entity” was the “most obvious” remedy, 80  and that

Brinckerhoff sought to recover damages “on behalf of” the Partnership. 81  Were Brinckerhoff to recover directly for the alleged
decrease in the value of the Partnership's assets, the damages would be proportionate to his ownership interest. The necessity

of a pro rata recovery to remedy the alleged harm indicates that his claim is derivative. 82
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In deviating from an entity-level remedy, the Court of Chancery relied on cases involving “insider transfers” of stock and “stock
dilution cases[,]” which it read to permit remedies “at the stockholder level, without any payment to the corporation, such

as an order adjusting the rights of the stock or invalidating a portion of the shares.” 83  As discussed above, these cases are
inapposite, as Brinckerhoff does not claim that the Fall Dropdown affected his voting rights or the Parent's relative control of

the Partnership. 84

*1265  Finally, Brinckerhoff never presented evidence at trial of specific harm suffered by the limited partners, as the Court of
Chancery stated. It follows that the General Partner should not be penalized for failing to defend at trial an element of a claim

(e.g., that the unitholders were directly harmed by the Fall Dropdown) that the plaintiff never attempted to prove. 85

Thus, Brinckerhoff's overpayment claim is exclusively derivative under Tooley.

C. The Merger Extinguished Brinckerhoff's Claim

In Lewis v. Anderson, 86  this Court set forth the continuous ownership requirement. 87  We held that “[a] plaintiff who ceases

to be a shareholder, whether by reason of a merger or for any other reason, loses standing to continue a derivative suit.” 88  This
rule flows from the fact that, following a merger, “the derivative claim—originally belonging to the acquired corporation—is

transferred to and becomes an asset of the acquiring corporation as a matter of statutory law.” 89

Here, Brinckerhoff's claims were an asset of the Partnership. The claims passed by operation of law to Kinder Morgan as a
result of the Merger. The Merger therefore extinguished Brinckerhoff's standing to assert these claims. Brinckerhoff's remedy
was to challenge the Merger, but he elected not to do so.

D. The Cross–Appeal

Given our holding that Brinckerhoff lacks standing as to the Fall Dropdown, the same reasoning applies to his claims challenging
the Spring Dropdown—the subject of his cross-appeal. We therefore dismiss Brinckerhoff's cross appeal.

IV. CONCLUSION

For the reasons set forth above, we reverse the Court of Chancery's decision that Brinckerhoff had standing to continue his
claims following the Merger. We do not reach Brinckerhoff's cross-appeal, which is mooted by his lack of standing.

STRINE, Chief Justice, concurring:
I join fully in the majority's well-reasoned opinion. I write separately just to highlight a reality that this case exemplifies. Gentile

v. Rossette 1  is a confusing decision, which muddies the clarity of our law in an important context. As the majority opinion
makes clear, a claim that an entity has issued equity in exchange for inadequate consideration—a so-called dilution claim—

is a quintessential example of a derivative claim. 2  But, Gentile purported *1266  to recognize a direct dilution claim when

additional equity was issued to a company's CEO who was already the controlling stockholder. 3  The reasoning was that this
diminution in the voting power of minority stockholders somehow gave rise to a direct injury even though they were already
stockholders in a controlled company.
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But, that decision is difficult to reconcile with traditional doctrine. All dilution claims involve, by definition, dilution. To suggest
that, in any situation where other investors have less voting power after a dilutive transaction, a direct claim also exists turns the
most traditional type of derivative claim—an argument that the entity got too little value in exchange for shares—into one always
able to be prosecuted directly. Gentile cannot be reconciled with the strong weight of our precedent and it ought to be overruled,
to the extent that it allows for a direct claim in the dilution context when the issuance of stock does not involve subjecting an
entity whose voting power was held by a diversified group of public equity holders to the control of a particular interest. But,

even in that situation, there is no gap in our law for Gentile to fill. Revlon 4  already accords a direct claim to stockholders when

a transaction shifts control of a company from a diversified investor base to a single controlling stockholder. 5  I agree with
the majority that this case does not require us to consider Gentile's ongoing viability in the corporate law context. Sufficient
for today is that we refuse to extend Gentile further, to a situation where a limited partnership was already firmly under the
control of the general partner and where the transaction under attack had no effect whatsoever on limited partner voting rights.
But, by refusing to extend Gentile to the alternative entity arena, we implicitly recognize that Gentile undercuts the clarity and
coherence that Tooley brought to the determination of what claims are derivative. The lucid majority decision therefore is a
big step in the right direction.
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152 A.3d 1248
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