STATE OF TEX/

. OFFICE OF CONSUMER CREDIT COMMISSIONEI
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A LEY, Commissioner

September 23, 1981 No. 81-21

Mr. Dounald N. Goldston
Cofiee, Goldsron & Vogt
Attorneys at Law

1000 Southwest Tower
7th and Brazos Streets
Austin, Texas 78701

Dear Mr. Goldscton:

This is to acknowledge receipt of your letter dated June 29, 1981 wherein you
. pose saveral questions concerning Article 5069, V.T.C.S., as recently amended by
H.B. 1228,

I will tirst set out your hypothetical example followed by your questions and my
responses thereto. Your example is: .

"A Texas lender and a Texas borrower wish to enter into a contract which
will result in the latter obtaining from the former a closed-end loan for
personal, tamily or household use. Both parties are also willing to enter
inrto & contract which provides for the rate of interest charged againsc the
outstanding principal balance of the loan to "float" oxr vary in accordance
with a lawful index. 1f the loan 1s secured, it will not be secured by a
one to rour family residence or by any residential property in which the
burrower tesides or intends to reslde. The loan will not include any pre-
ccmputed interest; interest will be computed on a simple interest basis."

"Guestion (1): Assuming that the parties will agree co the quarterly
ceilling, may they lawfully agree to fix the interest rate ceiling, until the
loan has been repaid, at the quarterly ceiling in force on the date on which
such contract Is entered into?"

Response: Since in your example you indicate that the parties will agree that
the interest rate will "float" according to a lawful index, I am assuming this to
be a variable rate contract subject to the provisions of Arcticle 1.04(f). ?n a
variable rate contract, we are of the opinion that the ceilingz may not be fixed
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for the term of the contract at, for exampie, the quarteriy ceiling at the time
the conrcact 1s <ntered 1atc. The sszcond sentense o1 Article 1.04(f) states,
"However, tne rate or amount 50 produced may not exceed the ceiiing that may from
itime to time be in efiect and applitadle to the concraszt, tor so long as the debt
is outstanding " This indicates that the Legislacure iateaded that the ceiling
1n a varc:iatle rate contrart cnange if and when tne ceiling rate applicable to the
lontralt changed. Contrast che absva-gastea laaguege to that si article 1 04(e)
whith atlows the parties in a ciostd-end, 1ixed rate JoNT7azl CO aget2e to the
quarterl, celling for the term ot the contract. The difference in languags seems
significant, and 1f the Legislaturs had intended that the initial quarterly
celling in a clused-end, vsriadle rate _oatcact wourd not have t: change on the
Statutory detés they woald not have used the above-guorted wards trom Articie

1 04(r)

"Quesz:ion (2): Mav the same parctizs lawvivily agres in such zonctract to £ix
the interest rate ceiling, un:ll the lcan has deza r2paid, at the guarterly
cerling 1n teree on the date sa whizh suth contract is zaseced into or at
the quarterly ceiling in fucte ca the date >a which the luan 15 funded,
whiltnz=ves 1y highect”

Respensze: 1 would make the same cospoase as tnat given to your f1rst question
since we are of the opinicn that in a variavle rat: csulrtact based upon the
quarteriy t<iling that the ceiling mustine adjssted guartesly and may not be
fixed for the :lfe OI th: cuntiacs I wou.d point out, howszver, Chal th2 partles
Lo a varlable rate .oatcact vased spon Lh: Quaciecly average couid not agree to
one or the othet averages, since the caly one applicasie would be the cne in
efrect at the tim:z the interest acciuzs. Ine cziling agplizadls o the contcact,
1o this Caze the quacrterly, Wwiil Zoulinue o be suviéelrn to vhangs during the Life
ol the zZontract

"Quest.on (3). May the same pac:.is LawLuily agese ia sscn rontract roc the
latsrest ratée ceiling to "rloat" or vary, uaril the loan has been repaid, in
accordance with any “haagss Lu che guactezcly cz1ling?”

Xesponze. 1 believe the above two tespuases indicate that [ believe it mandatory
that ino & vatlable rate contract subject to Article 1.04(x) the ceiling must
[1] 1

floac.'

tvur second hypothetical exampie 1s as= 10, 0ws:

“a Texar lender and a Texas boctowsr wish to entar into a .catract which
wiil result in the tatcec obtalaing fcom the [orm2¢ & - losed-end loan for
other than perscnal, family oc houschold use  Both parties are also willing
to enter 1ato a contract which prevides for the cate of interest charged
against the outstanding principal batanze of the luaa to "float" or vacy In
aclordaste with 4 lawic) index. It che losa i» securza, it waill not be
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secured by a one to four family residence or by any residential property in
which the borrower resides or intends to reside. The loan will not include
any precomputed interest; the interest will be computed on a simple interest
basis."

"Question (4): Assuming that the parties will agree to the monthly ceiling,
may they lawfully agree to fix the interest rate ceiling, until the loan has
been repaid, at the monthly ceiling in force on the date on which such
contract is entered into?"

Response: No. As stated earlier, we are of the opinion that ceilings in vari-
able rate contracts must "'float."

"Question (5): May the same parties lawfully agree in such contract to fix
the interest rate ceiling, until the loan has been repaid, at the monthly
ceiling in force on the date on which such contract is entered into or at
the monthly ceiling in force on the date on which the loan is funded, which-
ever is higher?"

Response: No. The reasoning stated in the response to your second question is
applicable to this question.

"Question (6): May the same parties lawfully dgree in such contract for the
interest rate ceiling to "float" or vary until the ioan has been repaid, in
accerdance with any changes in the monthly ceiling?"

Response: Yes. Ve are of the opinion that cerlings in variable rate contracts
must "float." ‘

Siacgrely yours,

L0

Stm Kelley
Consumer Credit Commi oner



