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THIS AGREEMENT (hereinafter the "Contract" or the "Agreement") is made this 2nd day of December, 2021, by 
and between the People of the State of New York, acting by and through the Commissioner of the Office of 
General Seivices (OGS), whose office is on the 36th Floor, Corning Tower, Governor Nelson A. Rockefeller Empire 
State Plaza, Albany, New York 12242 (hereinafter referred to as the "State" or "OGS") and Southwest Airlines Co., 
having its principal place of business at 2702 Love Field Drive, Dallas Fort Worth, TX 75235 (hereinafter referred to 
as the "Contractor"). OGS and the Contractor are collectively referred to as the "Parties." 

WHEREAS, OGS is statutorily authorized to enter into centralized contracts for commodities and services for 
use by New York State agencies, departments, public authorities, political subdivisions and any other entities 
authorized by statute to utilize its centralized contracts (hereinafter "Authorized Users"); and 

WHEREAS, OGS has identified a need by New York State agencies and other Authorized Users for Air Travel 
Services, as further described herein; and 

WHEREAS, OGS conducted a competitive procurement to identify the bidder(s) which could provide the Air 
Travel Services at the best value, referred to as IFB #23238 (hereinafter the "RFP" or the "Solicitation"), which was 
advertised on July 22, 2021 in the New York State Contract Reporter, as required by New York State Economic 
Development Law and updated on September 2, 2021; and 

WHEREAS, awards were made by City-Pair fares to responsive and responsible Bidders who are able to meet 
the terms and conditions of the Solicitation, and who offer the best value in accordance with the Method of Award 
clause described in the Solicitation; and 

WHEREAS, the State has determined: that the Contractor submitted the best value responsive proposal for the 
applicable City-Pair fares as described herein; that the Contractor is a responsible vendor; and that the Contractor 
is willing to provide the services set forth herein under the terms and conditions contained herein; 

NOW THEREFORE, in consideration of the terms hereinafter mentioned and also the mutual covenants and 
obligations moving to each party hereto from the other, the Parties hereby agree as follows: 
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1. INTRODUCTION 

1.1 Overview 

The purpose of this Contract is to provide air travel services by City-Pair fares to be used by Authorized Users. 
Procurement Instructions describing requirements for Authorized Users to purchase from this Contract is found in 
Section 6.5. 

1.2 Scope 

The services under this Contract shall be available for use by all New York State employees and representatives 
acting in an official capacity to carry out assigned duties of the Executive, Legislative and Judicial Branches of 
government including New York State Public Authorities and Boards, and the State University of New York (SUNY). 
Non-State political subdivisions and others authorized by New York State law may participate in this contract, as 
detailed in Section 6.17 Non-State Agencies Participation in Centralized Contracts. 

State Agencies and other Authorized Users must use the New York State Travel Card or Non - Employee Travel 
Card (NET) Contract (and any amendments or replacements to such Contracts) to purchase tickets. The Purchase, 
Travel and non-employee travel (NET) Card Services Award is available at: 
https://online.ogs.ny.gov/purchase/sntlawardnotes/7900822712can.HTM 
Personal credit cards or other means of payment are not to be used. 

Reservations and tickets shall be available through the authorized travel management services contractor of record 
(and any amendments or replacements to such Contracts) with the State of New York. The Travel Management 
Services Award is available at: https://online.ogs.ny.gov/purchase/sntlawardnotes/7900523211can.HTM 

1.3 Estimated Quantities 

This Contract is an estimated quantity Contract. No specific quantities are represented or guaranteed and the State 
provides no guarantee of individual Authorized User participation. The Contractor must furnish all quantities actually 
ordered at or below the Contract prices. The individual value of this Contract is indeterminate and will depend upon 
the number of Contracts issued and the competitiveness of the pricing offered. Authorized Users will be 
encouraged to purchase from Contractors who offer the Services and pricing that best meet their needs in the most 
practical and economical manner. See Appendix B. Estimated/Specific Quantity Contracts and Participation in 
Centralized Contracts. 

Numerous factors could cause the actual quantities of Services purchased under this Contract to vary substantially 
from the estimates in the RFP. Such factors include, but are not limited to, the following: 

• Such Contract may be a non-exclusive Contract. 
• There is no guarantee of quantities to be purchased, nor is there any guarantee that demand will continue in 

any manner consistent with previous purchases. 
• The individual value of this Contract is indeterminate and will depend upon actual Authorized User demand and 

actual quantities ordered during the contract period. Authorized User demand may be impacted by the COVID-
19 pandemic. 

• The State reserves the right to terminate any Contract for cause or convenience prior to the end of the term 
pursuant to the terms and conditions of the Contract. 

• Contract pricing that is lower than anticipated could result in a higher quantity of purchases by Authorized Users 
than anticipated. 

• Contract pricing that is higher than anticipated could result in a lower quantity of purchases by Authorized Users 
than anticipated. 
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Contractor acknowledges the foregoing and agrees that actual good faith purchasing volumes during the term of 
this Contract could vary substantially from the estimates provided in the RFP. 

1.4 New York State Comptroller Approval 

Pursuant lo the Memorandum of Understanding ("MOU") dated August 15, 2019 between the Offices of the New 
York State Governor Andrew M. Cuomo ("Executive"), New York State Comptroller Thomas P. DiNapoli ("OSC"), 
the State University of New York ("SUNY), the State University of New York Construction Fund ("SUCF"), the City 
University of New York ("CUNY"), and the City University of New York Construction Fund ("CUCF"), procurement 
documents and contracts awarded under the RFP shall have no force and effect and the State bears no liability 
unless such procurement documents and contracts awarded under the RFP are approved by OSC or the pertinent 
pre-audit review period under the MOU has elapsed. 

1.5 Definitions 

Capitalized terms used in this Contract shall be defined in accordance with Appendix B, Definitions, or as below. 

"Agency Representative" shall refer to the authorized representative of a contract using entity. 

"Aircraft" shall refer to a passenger aircraft having a minimum of nineteen (19) or more passenger seats. 

"Airline Reporting Corporation (ARC)" shall refer to an airline-owned company serving the travel industry with 
financial services, data products and services, ticket distribution, and settlement. 

"Airport Code" shall refer to the three-letter code that identifies the specific points of origin and destination for each 
item. 

"Authorized User(s)" As defined in Appendix B. 

"Best Value" shall refer to the basis for awarding a contract for services to the Bidder which best optimizes 
quality, cost, and efficiency among Responsive and Responsible Bidders. See State Finance Law§ 163(1 )(j). 

"Bid" shall refer to a Bidder's complete response to the RFP. 

"Bidder" shall refer to any business entity who submits a response to this RFP. At the time that the Bidder executes 
a Contract with the State for their services a Bidder shall become a "Contractor." See also "Contractor." 

"Business Day" shall refer to Monday through Friday from 8:00 AM - 5:00 PM ET, excluding NYS and federal 
holidays. 

"Capacity Controlled Fare" (CCF) shall refer to the fare offered for a limited number of seats on all flights. The 
fare basis code is _CANY. The number of seats available will be determined by the contract carrier but can be no 
less than 35% of the airlines' economy class seat inventory. The fare will contain no restrictions, i.e. advance 
purchase requirements, change fee, cancellation fee, etc. and will be fully refundable. 

"Certificated Air Carrier" shall refer to an air carrier holding a Certificate of Public Convenience and Necessity 
granted under Section 401 of the Federal Aviation Act. 

"City-Pair" shall refer to the one-way flight in either direction between two designated cities. For cities with multiple 
airports, multiple City-Pairs may exist. 

"City-Pair Fare" shall refer to the fare for a one-way flight in either direction between designated cities. For cities 
with multiple airports, multiple City-Pair Fares may exist. 

"Commuter Air Carrier" shall refer to an air carrier under Section 204 or 298 of the Economic Regulations of the 
United States Department of Transportation carrying passengers on at least five round trips per week between two 
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points according to its published schedules, but which does not hold a Certificate of Public Convenience and 
Necessity granted under Section 401 of the Federal Aviation Act. 

"Connecting Service" shall refer to service between origin and destination points with only one stop and that stop 
involves changing planes. 

"Daily Flights" shall refer to flights which are scheduled each day, Monday through Friday. 

"Direct Service" shall refer to service between origin and destination points with only one stop and that stop does not 
include a change of plane. 

"Domestic" shall refer to all City-Pairs within the fifty states, the District of Columbia, the United States Virgin Islands, 
and the Commonwealth of Puerto Rico. 

"E-Ticket" shall refer to an electronic record confirming the purchase of an airline or rail ticket. 

"FAA" shall refer to the Federal Aviation Administration. 

"Federal Aviation Act" shall refer to The Federal Aviation Act of 1958 and any applicable statutory changes 
incorporated. 

"Global Distribution System (GOS)" shall refer to a system containing information about availability, prices, and related 
services for airlines, car rental companies, hotel companies, rail companies and suppliers, and through which reservations 
can be made and tickets can be issued. A GOS also makes some or all of these functions available to subscribing travel 
agents, booking engines, and airlines. 

"International" shall refer City-Pair routes in this RFP where at least one of the origin or destination cities is not 
domestic. 

"International Airlines Travel Agent Network (IATAN)" shall refer to the non-profit organization that appoints 
travel agencies and travel agents on behalf of its customer airlines. 

"MWBE" shall refer to businesses certified as such by Empire State Development's Division of Minority and 
Women's Business Development. NOTE: Businesses eligible to participate in the program must be owned and 
operated by women and/or minority group members who are citizens of the United States or permanent resident 
aliens. Generally, they must have been in operation for at least one year. 

"n/a" shall refer to the common abbreviation for not applicable or not available, used to indicate when information in 
a certain field on a table is not provided, either because it does not apply to a particular case in question or because 
it is not available. 

"NYS Holidays" shall refer to the legal holidays for State employees in the classified service of the executive 
branch, as more particularly specified on the website of the NYS Department of Civil Service. This includes the 
following: New Year's Day; Martin Luther King Day; Washington's Birthday (observed); Memorial Day; Juneteenth; 
Independence Day; Labor Day; Columbus Day; Veteran's Day; Thanksgiving Day; and Christmas Day. 

"Nonstop Service" shall refer to service between origin and destination points without any stops. 

"Normal Coach Fare" shall refer to the unrestricted economy class fare on an airline offered to the public. 

"Passenger Facility Charges" shall refer to mandatory fees assessed by airports and or cities which airlines are 
mandated to collect for these entities. 

"Passenger Name Record (PNR)" shall refer to a record in the database of a Global Distribution System (GOS) 
that contains the travel record for a passenger, or a group of passengers traveling together 
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Preferred Source Products" shall refer to those Products that have been approved in accordance with New York 
State Finance Law § 162. 

"Preferred Source Program· shall refer to the special social and economic goals set by New York State in State 
Finance Law§ 162 that require a governmental entity purchase select Products from designated organizations 
when the Products meet the "form, function and utility" requirements of the governmental entity. Under State 
Finance Law§ 163, purchases of Products from Preferred Sources are given the highest priority and are exempt 
from the competitive bidding requirements. The New York State Preferred Sources include: The Correctional 
Industries Program of the Department of Corrections and Community Supervision ("Corcraft"); New York State 
Preferred Source Program for People Who Are Blind ("NYSPSP"); and the New York State Industries for the 
Disabled ("NYSID"). These requirements apply to a state agencies, political subdivisions, and public benefit 
corporations (including most public authorities). 

"Procurement Services" shall refer to a business unit of OGS, formerly known as New York State Procurement 
("NYSPro") and Procurement Services Group ("PSG"). 

"Request for Proposal (RFP)" shall refer to the bid document. 

"SDVOB" shall refer to a NYS-certified Service-Disabled Veteran-Owned Business. 

"Shortest Elapsed Flight Time (SET)" shall refer to the shortest total minutes from departure to final arrival for 
flight time and stopover time(s) if any. When there is more than one flight that originates in one day to the final 
destination, then the shortest elapsed time should be selected and entered. 

"Statewide Travel Coordinator" shall refer to the Procurement Services contract manager responsible for the 
development and administration of the centralized travel management contracts. 

"Travel Coordinator'' shall refer to the individual or individuals designated by an Authorized User to coordinate all 
travel activity for that Authorized User. Not all Authorized Users will have a designated Travel Coordinator. 

"Traveler'' shall refer to the person authorized (for official business) to travel using the services included under this 
Contract. 

"Unrestricted Fare" shall refer to (UF) Fares designated YCANY, or other booking codes used by airlines to 
designate unrestricted coach class seats. These fares are available on a last seat availability basis with no restrictions 
and are fully refundable. 

"YCANY" shall refer to the New York State designation for Unrestricted Class fares under this contract. 

1.6 Appendices and Attachments 

The following appendices and attachments, attached hereto, are hereby expressly made a part of this RFP as fully 
as if set forth at length herein. 

Appendix A- Standard Clauses for New York State Contracts (October 2019) 
Appendix B - General Specifications (April 2016) 
Appendix C - Federal Emergency Management Agency (FEMA) Terms and Conditions. 

Attachment 1 - Pricing 
Attachment 2 - Insurance Requirements 

1.7 Conflict of Terms 

Conflicts among the documents shall be resolved in the following order of precedence: 
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1. Appendix A. Standard Clauses for New York State Contracts; 
2. This Contract; 
3. Appendix B, General Specifications; and 
4. All other appendices and attachments to this Contract. 

2. CONTRACTOR QUALIFICATIONS 

Contractor is advised that the State's intent in having the requirements listed below is to ensure that only a qualified 
and reliable Contractor perform the work of this Contract. Contractor shall have the burden of demonstrating to the 
satisfaction of Procurement Services that it can perform the work required. Procurement Services retains the right 
to request any additional information pertaining to the Contractor's ability, qualifications, financial capacity, financial 
stability, and procedures used to accomplish all work under this Contract as it deems necessary to ensure safe and 
satisfactory work. Contractor shall meet the following qualifications set forth below. 

2.1 Minimum Qualifications 

1. Contractor shall be a Certified Air Carrier or Commuter Air Carrier recognized by the United States Department 
of Transportation and other applicable regulatory agencies. 

2. Contractor must certify and provide evidence of certification that they are in compliance with the Federal 
Aviation Administration meeting the stringent standards of the Federal Aviation Regulations (FARS) pertaining 
to commercial airlines (Part 121) for meeting specific requirements to obtain an air carrier operating certificate 
and standards for conducting operations http:lwww.faa.gov/licenses certificates/airline certification/ 

3. Contractor offering a City-Pair shall have received United States Department of Transportation certification to 
provide scheduled service between the cities designated and shall have tickets for sale to the general. 

3. SERVICE REQUIREMENTS 

This Section provides the specifications for air travel services that are required to be provided by the Contractor. 
The Contractor must be able to provide these services throughout the contract term. 

3.1 Service Requirements for Travelers 

Travelers of eligible purchasing entities shall not be subject to any additional purchase or use restrictions except as 
noted under each category below and designated by Contractor in the RFP under "Bidders Questions." Contract 
passengers shall be provided all services and considerations which are provided to the general public including but 
not limited to inter-airline agreements, standard baggage allowance, food and beverage service and compensation 
for denied boarding. 

3.2 Daily Flight Frequency 

Domestic: Item/City-Pairs shall have at least two flights scheduled daily, Monday through Friday, in each 
direction originating between the hours of 6:00 A.M. and 11:00 P.M. 

International: Item/City-Pairs shall have one (1) minimum flight scheduled daily, Monday through Friday, in 
each direction. 

3.3 Stop-Overs 

Domestic City-Pair connecting flights shall not exceed a maximum two (2) hour cumulative stopover time; and 
international City-Pairs shall not exceed three hours (3) maximum cumulative stopover time. 
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3.4 Reservations and Ticket Sales 

Reservations and tickets shall be available through the authorized travel management contractor of record with the 
State of New York. The authorized travel management contractor is certified with the Airlines Reporting Corporation 
(ARC) and the International Airlines Travel Agent Network (IATAN). Contractor(s) must provide contract fare 
information through the distribution and reservation system (GOS) within four (4) business days after the date of the 
contract award, and within two (2) business days after the date of any contract modifications. Reservations for 
passengers shall be confirmed on the same basis that reservations are confirmed for the general public with no 
consideration given in favor of passengers paying higher fees in the same class of service. 

Please refer to the name below of the authorized travel management contractor on the effective date of this Contract. 

IATAN/ARC 
NUMBERS 
07-70527-2 

3.5 Fare Basis Codes 

CONTRACTOR'S 
NAME & ADDRESS 
Knight Holdings, LLC 
1127 Wehrle Drive 
Williamsville, NY 14221 

RESERVATION 
TELEPHONE NO. 

(716) 631-4022 
(800) 543-8616 

The Contractor shall have all contract fares entered in any GOS electronic reservation system in which they 
participate. 

Unrestricted Fare, Column Designation D, Air Travel Services Pricelist 
Fare code YCANY (New York State Contract designated "Y Class Fare") as defined under Section 1.5, Definitions 
shall be established to identify all fares provided at the proposed contract rate. 

Capacity Controlled Fare, Column Designation E. Air Travel Services Pricelist 
Fare code _CANY as defined under Section 1.5, Definitions. (Contractor shall insert the letter in front of CANY to 
indicate the fare code used to designate the Capacity Controlled Fare under this Contract.) 

3.6 Applicability of Fares 

Fares shall apply to all airline flights routinely scheduled and available to the general public for airport City-Pairs listed 
in this Contract or subsequently offered by the Contractor and shall not be applicable to or from intermediate points. 

3. 7 Dates of Travel 

Travel booked and ticketed within the term of this Contract shall be allowed ninety (90) days after the term of the 
Contract. 

3.8 Travel Incentives 

Records of any travel incentives granted to individual Travelers under this Contract shall be outside the scope of this 
Contract. 

3.9 Modifications of Schedule or Flight Frequency 

Contractor may change, increase, decrease, or terminate service to any destination provided the Contractors' schedule 
changes are effective for the general public also. The Statewide Travel Coordinator shall be advised in writing within 14 
calendar days of any changes that result in the overall schedule for that City-Pair item falling below the requirements 
defined under the "DAILY FLIGHT FREQUENCY" or "STOP OVERS" defined in this Contract. 
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In the event Contractor's City-Pair service decreases below the requirements defined in this Contract, New York State 
reserves the right to re-award that specific City-Pair to a Contractor offering the next Best Value service or accept offers 
for replacement service from then-current Contractors without rebidding the Award, in the best interests of New York 
State. 

3.10 Electronic Ticketing 

The use of electronic ticketing (a-ticketing) by the authorized travel management contractor shall be required when 
available. 

3.11 Fuel Surcharges 

Should the State experience volatility in fuel costs, a fuel surcharge may be imposed under the following conditions: 
the fuel surcharge must be approved by the Statewide Travel Coordinator; the fuel surcharge may not be higher than 
that imposed commercially; the surcharge must have been in place commercially for a minimum of 14 consecutive 
days; and the fuel surcharge must be removed from the Contract fares when it is no longer imposed commercially. 
Fuel surcharges may not be added to previously purchased tickets. Fuel surcharges must be assessed at the time of 
ticketing. The Contractor must request the fuel surcharge via e-mail or letter to the Statewide Travel Coordinator. This 
request must include in Excel format, the following information: 

The Contract City-Pair to which the fuel surcharge request applies; 
The effective date of the Contract City-Pair (must be more than 14 days after commercially imposed); 
The dollar amount of fuel surcharges; 
The final Contract City-Pair fare, or fares after the fuel surcharge has been added. 

4. BONDS AND RESERVED RIGHTS 

4.1 Bonds 

There are no bonds for this Contract. The Commissioner of OGS has determined that no performance, payment or 
Bid bond, or negotiable irrevocable letter of credit or other form of security for the faithful performance of the 
Contract is required at any time during the term of this Contract. 

4.2 NYS Reserved Rights 

For purposes of the Contract, New York State reserves the right, in its sole discretion, to unilaterally make revisions, 
changes and/or updates to any templates, Appendices (excluding Appendices A and B) and/or Attachments to the 
proposed contract without processing a formal amendment and/or modification. 

5. GENERAL PROVISIONS 

5.1 Notices 

All notices, demands, designations, certificates, requests, offers, consents, approvals, and other instruments given 
pursuant to this Contract shall be in writing and shall be validly given when mailed by registered or certified mail, or 
hand delivered, (i) if to the State, addressed to the State at its address set forth below. and (ii) if to Contractor, 
addressed to Contract Administrator at the address set forth below. 

The parties may, from time to time, specify any address in the United States as its address for purpose of notices 
under this Contract by giving fifteen (15) days written notice to the other party. The Parties agree to mutually 
designate individuals as their respective representatives for purposes of this Contract. Contact information for the 
designated individuals will be set forth on the Contract Award Notification (CAN) and on the Contractor Information 
page for this Contract, which will be posted on the OGS website. 
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All notices sent shall be effective upon actual receipt by the receiving party. The Contractor will be required to 
forward a copy of the official notice to any Authorized User that is associated with the subject of the notice. 

Written notice of any alleged breach by one party to the other shall provide specific facts, circumstances and 
grounds upon which the breach is being declared. 

5.2 Captions 

The captions contained in this Contract are intended for convenience and reference purposes only and shall in no 
way be deemed to define or limit any provision thereof. 

5.3 Severability 

If any provision of this Contract is deemed invalid or unenforceable, such determination shall have no effect on the 
balance of the Contract, which shall be enforced and interpreted as if such provision was never included in the 
Contract. 

5.4 Counterparts 

This Contract may be executed in one or more counterparts, each of which shall be deemed to be an original, but 
all of which together shall constitute the same Contract. Any signature page of any such counterpart may be 
attached or appended to any counterpart to complete a fully executed counterpart of this Contract, and shall bind 
such party. 

5.5 Entire Agreement 

This Contract and the referenced Appendices and Attachments constitute the entire agreement between the parties 
thereto and no statement, promise, condition, understanding, inducement or representation, oral or written, 
expressed or implied, which is not contained herein shall be binding or valid and the Contract shall not be changed, 
modified or altered in any manner except by an instrument in writing executed by the State and the Contractor, with 
all necessary approvals. Authorized Users shall not have the authority to modify the terms of the Contract, except 
as to better terms and pricing for a particular procurement than those set forth herein. In accordance with the terms 
set forth in Appendix B, Section 26, Modification of Contract Terms, and Section 30, Purchase Orders, no alteration 
or modification shall be made by including terms or conditions on a Purchase Order, order form or other document 
which seek to vary the terms of this Contract or impose new duties or obligations on the Contractor or Authorized 
User, and no such terms shall have any force and effect. 

6. TERMS AND CONDITIONS 

6.1 Contract Term and Extensions 

A. Base Term. The Contract shall be in effect for a term of three (3) years. The Contract term shall commence 
after all necessary approvals and shall become effective upon the date of OSC approval of the final executed 
documents. 

B. Extensions. At the State's option, and subject to the approval of OSC, the Contract may be extended for two 
(2) years, in increments as deemed to be in the best interest of the State. Whether the optional extensions are 
exercised is at the sole discretion of the State. A Contractor shall retain the right to decline a Contract extension 
offered under this section. Any Contract extension will be under the same terms and conditions, subject to any 
additional applicable statutory and policy requirements. Any extensions provided under this section shall apply in 
addition to any rights set forth in Appendix B, Contract Term -Extension. 

C. The Contract term provided for in this section shall extend 6 months beyond its termination date only for 
Authorized Users whose contracts must be registered with the Office of the New York City Comptroller. During the 
6-month period the definition of Authorized User shall be deemed to refer only to Authorized Users whose contracts 

Contract #PS69512 



GROUP 79006 - Air Travel Services (Statewide) PAGE 13 

must be registered with the Office of the New York City Comptroller. This extension is in addition to any other 
extensions available under the Contract. The extension provided for in this paragraph shall be upon the then
existing terms and conditions; provided, however, during such extension an Authorized User, as defined in this 
paragraph, may agree to amend such terms and conditions solely to comply with changes in statutory requirements 
(e.g. changes in minimum, prevailing or living wages, or regulated services). 

6.2 Short term Extension 

This section shall apply in addition to any rights set forth in Appendix B, Contract Term - Extension. In the event a 
replacement Contract has not been issued, this Contract may be extended unilaterally by the State for an additional 
period of up to 90 calendar days upon notice to the Contractor with the same terms and conditions as the original 
Contract and any approved modifications. However, this extension automatically terminates should a replacement 
Contract be issued in the interim. 

6.3 Price Adjustments 

Price adjustment may be made on the anniversary Contract start date based on the change in the Consumer Price 
Index (CPI) Table 1 published by the Bureau of Labor Statistics, of the U.S. Department of Labor. 
http://www.bls.gov/cpi/ Table 1-monthly Consumer Price Index for all Urban Consumers (CPI-U): United States city 
average, expenditure categories for Airline fare https://www.bls.gov/news.release/cpi.t01.htm Price adjustments 
only apply to the original Contract price and do not apply to any additional fuel surcharges. 

Price adjustments using the CPI involve changing the base payment by the percent change in the level of the CPI 
between the reference period and a subsequent time period. This is calculated by first determining the index point 
change between the two periods and then the percent change. The price adjustment shall be calculated as follows. 
Take the CPI value for the 3rd month prior to the current anniversary date and subtract the CPI value for the 3rd 
month prior to the previous anniversary date (e.g.: If the contract begins in March take the 3rd month (December) CPI 
value of the current year and subtract the 3rd month CPI value of the previous year]. That sum is then divided by the 
previous period CPI value for the original 3 rd month prior to start date and this result is then multiplied by 100 to equal 
the percent change which is the price adjustment value. This percentage change (increase or decrease) shall be 
applied to the next contract year, upon release of a Contract Addendum from OGS Procurement Services. The 
following example illustrates the computation of percent change for a hypothetical March 2020 anniversary 
calculation from the Consumer Price Index for Air Transportation. 

CPI for December 2019 

Less CPI for December 2018 

Equals index point change 

Divided by previous period
CPI 

Results multiplied by 100 

Eauals Percent of Adjustment 

252.4 

248.2 

4.2 

248.2 

Equals 0.0169 

1.7 

The Contractor has the sole responsibility to notify OGS Procurement Services that they wish to receive the CPI rate 
change and to submit a request for the adjusted rate on the applicable anniversary date and shall provide a copy of 
the index and documentation necessary to support the increase or decrease to OGS and the Authorized User, as 
appropriate. Should the Contractor fail to make a request and submit supporting documentation to OGS within three 
(3) months after the applicable anniversary date, the Contractor shall be deemed to have waived its right to any 
increase in price for that year, but the State shall not be barred from making the appropriate adjustment in the case 
of a decrease determined in accordance with the above methodology. These price changes will take effect upon 
release of a Contract Addendum from OGS Procurement Services no later than three weeks after receipt of the 
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request. Such adjustment shall be limited to the amount of the increase or decrease and shall not exceed 5% for any 
given year rounded to the nearest dollar. 

Updated Pricing shall be submitted in Excel format. Submissions in any other format will be returned to the 
Contractor. The Contractor shall provide OGS with one (1) electronic copy of the updated pricing. No Price 
Updates will be granted to Contractor if it has outstanding Proof of Insurance or any other documentation that is 
required under this Contract. 

Contractor shall be permitted to reduce its pricing any time during the contract term. 

6.4 Price Structure 

If, during the Contract Term, the Contractor is unable or unwilling to meet contractual requirements in whole or in 
part based on the price structure of the Contract, it shall immediately notify the Office of General Services, 
Procurement Services in writing. Such notification shall not relieve the Contractor of its responsibilities under the 
Contract. The State may, but is not required to, consider an equitable adjustment in the Contract terms and/or 
pricing in the circumstances outlined in Appendix B, Savings/Force Majeure. 

Should the Commissioner in his or her sole discretion determine during the Contract Term that (i) the Contract price 
structure is unworkable, detrimental, or injurious to the State, or (ii) the Contract price structure results in prices 
which are unreasonable, excessive, or not truly reflective of current market conditions, and no adjustment in the 
Contract terms and/or pricing is mutually agreeable, the State may terminate the Contract upon 10 business days 
written notice mailed to the Contractor. 

6.5 Ordering 

Authorized Users may submit orders via phone through the Travel Management Services Contractor's travel agents 
during normal business hours or online via the Online Travel Reservation System at any time. 

6.6 Minimum Order 

There is no minimum order for this Contract. 

6.7 Invoicing and Payment 

All purchases by Authorized Users under this Contract must be made through the Travel Management Services 
Contractor (Group 79005-Award 23211 and any amendments or replacement to such Contracts) using a method of 
payment provided under the Purchasing, Travel, and NET Cards contract (Group 79008-Award 22712 and any 
amendments or replacements to such Contracts). 

The use of personal credit cards or other means of payment is prohibited. State agencies may purchase travel 
services using either the Travel Card or Non-Employee Travel Card (NET). Non-state agencies may purchase travel 
services using either the Travel Card, NET Card or a Procurement Card. 

6.8 NYS Financial System (SFS) 

New York State is currently operating on an Enterprise Resource Planning system, Oracle PeopleSoft software, 
referred to as the Statewide Financial System (SFS). SFS supports requisition-to-payment processing and financial 
management functions. 

The State has also implemented an eProcurement application that supports the requisitioning process for State 
agencies to procure Products in SFS. This application provides catalog capabilities. Contractors with Centralized 
Contracts have the ability to provide a "hosted" or "punch-out" catalog that integrates with SFS and is available to 
Authorized Users via a centralized eMarketplace website. Additional information may be found at: 
https :/logs. ny .gov/procuremenVemarketpl ace. 
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There are no fees required for a Contractor's participation in the catalog site development or management. Upon 
completion and activation of an on-line catalog, State agencies will process their orders through the SFS 
functionality and other Authorized Users can access the catalog site to fulfill orders directly. 

The State is also implementing the PeopleSoft Inventory module in the near future to track inventory items within 
the item master table. Further information regarding business processes, interfaces, and file layouts may be found 
at: http://sfs.ny.gov and http://www.osc.state.ny.us/aqencies/quide/MyWebHelp/. 

6.9 Contract Administration 

The Contractor shall provide a sufficient number of Customer Service employees who are knowledgeable and 
responsive to Authorized User needs and who can effectively service the Contract. Contractor shall also provide an 
Emergency Contact in the event of an emergency occurring after business hours or on weekend/holidays. 

Contractor shall provide a dedicated Contract Administrator to support the updating and management of the 
Contract on a timely basis. Contractor must notify OGS within five Business Days if its Contract Administrator, 
Emergency Contact, or Customer Service employees change, and provide an interim contact person until the 
position is filled. Changes shall be submitted electronically via e-mail to the OGS Statewide Travel Coordinator. 

6.10 Accessibility of Web-Based Information and Applications Policy 

Contractor is solely responsible for administration, content, intellectual property rights and all materials at 
Contractor's website. Contractor is solely responsible for its actions and those of its agents, employees, resellers, 
Subcontractors or assigns, and agrees that neither Contractor nor any of the foregoing has any authority to act or 
speak on behalf of the State. As applicable, Contractor agrees to comply with the Office of Information Technology 
Services policy NYS-P08-005 Accessibility of Web-Based Information and Applications, as may be amended, the 
stated purpose of which is to make State Agency web-based intranet and internet information accessible for 
persons with disabilities. 

Any web-based information and applications development, or programming delivered pursuant to the Contract or 
procurement, will comply with New York State Enterprise IT Policy NYS-P08-005, Accessibility of Web-Based 
Information and Applications as such policy may be amended, modified or superseded, which requires that State 
Agency web-based information and applications are accessible to persons with disabilities. Web-based information 
and applications must conform to New York State Enterprise IT Policy NYS-P08-005. Quality assurance testing 
may be conducted by the State and the results of such testing, if performed, must be satisfactory to the State before 
web-based information and applications will be considered a qualified deliverable under the Contract or 
procurement. 

6.11 Insurance 

The Contractor shall maintain in force at all times during the terms of the Contract, policies of insurance pursuant to 
the requirements outlined in Attachment 2- Insurance Requirements. 

6.12 Report of Contract Usage 

Any reports tracking using entities and dollar volume activity will be performed by the New York State authorized 
Travel Management Services Contractor or through the New York State authorized Purchasing, Travel and Non
Employee Travel (NET) designated Contractor(s). 

6.13 Contractor Requirements and Procedures for Business Participation Opportunities for 
NYS Certified Minority and Women-Owned Business Enterprises and Equal Employment 
Opportunities for Minority Group Members and Women 

I. New York State Law 
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Pursuant to New York State Executive Law Article 15-A and Parts 140-145 of Title 5 of the New York Codes, 
Rules and Regulations ("NYCRR"), the New York State Office of General Services ("OGS") is required to 
promote opportunities for the maximum feasible participation of New York State-certified Minority- and Women
owned Business Enterprises ("MWBEs") and the employment of minority group members and women in the 
performance of OGS contracts. 

IL General Provisions 

A. OGS is required to implement the provisions of New York State Executive Law Article 15-A and 5 NYCRR 
Parts 140-145 ("MWBE Regulations") for all State contracts as defined therein, with a value (1) in excess 
of $25,000 for labor, services, equipment, materials, or any combination of the foregoing or (2) in excess 
of $100,000 for real property renovations and construction. 

B. The Contractor agrees, in addition to any other nondiscrimination provision of the Contract and at no 
additional cost to OGS, to fully comply and cooperate with OGS in the implementation of New York State 
Executive Law Article 15-A. These requirements include equal employment opportunities for minority 
group members and women {"EEO") and contracting opportunities for New York State Certified minority
and women-owned business enterprises ("MWBEs"). Contractor's demonstration of "good faith efforts" 
pursuant to 5 NYCRR §142.8 shall be a part of these requirements. These provisions shall be deemed 
supplementary to, and not in lieu of, the nondiscrimination provisions required by New York State 
Executive Law Article 15 (the "Human Rights Law") or other applicable federal, State or local laws. 

C. Failure to comply with all of the requirements herein may result in a finding of non-responsiveness, a 
finding of non-responsibility, breach of contract, withholding of funds, suspension or termination of the 
Contract, and/or such other actions or enforcement proceedings as allowed by the Contract and 
applicable law. 

Ill. Equal Employment Opportunity (EEO) 

A. The provisions of Article 15-A of the Executive Law and the rules and regulations promulgated thereunder 
pertaining to equal employment opportunities for minority group members and women shall apply to all 
Contractors, and any subcontractors, awarded a subcontract over $25,000 for labor, services, including 
legal, financial and other professional services, travel, supplies, equipment, materials, or any combination 
of the foregoing, to be performed for, or rendered or furnished to, the contracting State agency {the 
·work") except where the Work is for the beneficial use of the Contractor. 

1. Contractor and subcontractors shall undertake or continue existing EEO programs to ensure that 
minority group members and women are afforded equal employment opportunities without 
discrimination because of race, creed, color, national origin, sex, age, disability or marital status. For 
these purposes, EEO shall apply in the areas of recruitment, employment, job assignment, promotion, 
upgrading, demotion, transfer, layoff, or termination and rates of pay or other forms of compensation. 
This requirement does not apply to: (i) the performance of work or the provision of services or any 
other activity that is unrelated, separate or distinct from the Contract; or (ii) employment outside New 
York State. 

2. By entering into this Contract, Contractor certifies that the text set forth in clause 12 of Appendix A, 
attached hereto and made a part hereof, is Contractor's equal employment opportunity policy. In 
addition, Contractor agrees to comply with the Non-Discrimination Requirements set forth in clause 5 
of Appendix A. 

8. Form EEO 100 - Staffing Plan 

To ensure compliance with this section, the Contractor agrees to submit or has submitted with the Bid a 
staffing plan on Form EEO 100 to OGS to document the composition of the proposed workforce to be 
utilized in the performance of the Contract by the specified categories listed, including ethnic background, 
gender, and federal occupational categories. 
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C. NYS Contract System Workforce Utilization Reporting Module (Commodities & Services) 

1. The Contractor shall complete and shall require each of its subcontractors to complete a Workforce Audit 
on a quarterly basis throughout the term of this Contract, by the 10th day of April, July, October, and January. 
To report the actual workforce utilized in the performance of the Contract by the specified categories listed 
including ethnic background, gender, and Federal occupational categories. Contractor shall coordinate with its 
subcontractors to ensure that all workers associated with this Contract are properly counted and reported. To 
prepare the report, Contractor and its subcontractors shall use the NYS Contract System Workforce Audit 
Module found at the following website: https://ny.newnycontracts.com. 

2. Separate audits shall be completed by Contractor and all subcontractors utilized on this contract and the 
Contractor is responsible for ensuring timely submission of the Workforce Audit by their subcontractors. 

3. In limited instances, the Contractor or subcontractor may not be able to separate out the workforce 
utilized in the performance of the Contract from its total workforce. When a separation can be made, the 
Contractor or subcontractor shall complete the Workforce Audit and indicate that the information provided 
relates to the actual workforce utilized on the Contract. When the workforce to be utilized on the Contract 
cannot be separated out from the Contractor's or subcontractor's total workforce, the Contractor or 
subcontractor shall complete the Workforce Audit and indicate that the information provided is the Contractor's 
or subcontractor's total workforce during the subject time frame, not limited to work specifically performed under 
the Contract. 

D. Contractor shall comply with the provisions of the Human Rights Law, all other State and federal statutory 
and constitutional non-discrimination provisions. Contractor and subcontractors shall not discriminate 
against any employee or applicant for employment because of race, creed (religion), color, sex, national 
origin, sexual orientation, military status, age, disability, predisposing genetic characteristic, marital status 
or domestic violence victim status, and shall also follow the requirements of the Human Rights Law with 
regard to non-discrimination on the basis of prior criminal conviction and prior arrest. 

IV. Contract Goals 

A. For purposes of this procurement, OGS conducted a comprehensive search and determined that the 
Contract does not offer sufficient opportunities to set goals for participation by MWBEs as subcontractors, 
service providers, or suppliers to Contractor. Contractor is, however, encouraged to make every good 
faith effort to promote and assist the participation of MWBEs on this Contract for the provision of services 
and materials. The directory of New York State Certified MWBEs can be viewed at: 
https://ny.newnycontracts.com/FrontEndNendorSearchPublic.asp?TN=ny&XID=2528. Additionally, 
following Contract execution, Contractor is encouraged to contact the Division of Minority and Women's 
Business Development ((518) 292-5250; (212) 803-2414; or (716) 846-8200) to discuss additional 
methods of maximizing participation by MWBEs on the Contract. 

B. Good Faith Efforts 
Pursuant to 5 NYCRR § 142.8, evidence of good faith efforts shall include, but not be limited to, the 
following: 
1. A list of the general circulation, trade, and MWBE-oriented publications and dates of publications in 

which the Contractor solicited the participation of certified MWBEs as subcontractors/suppliers, 
copies of such solicitations, and any responses thereto. 

2. A list of the certified MWBEs appearing in the Empire State Development ("ESD") MWBE directory 
that were solicited for this Contract. Provide proof of dates or copies of the solicitations and copies of 
the responses made by the certified MWBEs. Describe specific reasons that responding certified 
MWBEs were not selected. 

3. Descriptions of the Contract documents/plans/specifications made available to certified MWBEs by 
the Contractor when soliciting their participation and steps taken to structure the scope of work for the 
purpose of subcontracting with, or obtaining supplies from, certified MWBEs. 
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4. A description of the negotiations between the Contractor and certified MWBEs for the purposes of 
complying with the MWBE goals of this Contract. 

5. Dates of any pre-bid. pre-award, or other meetings attended by Contractor, if any, scheduled by OGS 
with certified MWBEs whom OGS determined were capable of fulfilling the MWBE goals set in the 
Contract. 

6. Other information deemed relevant to the request. 

V. Fraud 
Any suspicion of fraud, waste. or abuse involving the contracting or certification of MWBEs shall be immediately 
reported to ESD's Division of Minority and Women's Business Development at (855) 373-4692. 

ALL FORMS ARE AVAILABLE AT: https://ogs.ny.gov/MWBE 

6.14 Participation Opportunities For New York State Certified Service-Disabled Veteran 

Owned Businesses 

Article 17 -8 of the New York State Executive Law provides for more meaningful participation in public procurement 
by certified Service-Disabled Veteran-Owned Businesses ("SDVOBs"), thereby further integrating such businesses 
into New York State's economy. OGS recognizes the need to promote the employment of service-disabled veterans 
and to ensure that certified service-disabled veteran-owned businesses have opportunities for maximum feasible 
participation in the performance of OGS contracts_ 

In recognition of the service and sacrifices made by service-disabled veterans and in recognition of their economic 
activity in doing business in New York State, Bidders/Contractors are strongly encouraged and expected to consider 
SDVOBs in the fulfillment of the requirements of the Contract. Such participation may be as subcontractors or 
suppliers, as proteges. or in other partnering or supporting roles. 

For purposes of this procurement, OGS conducted a comprehensive search and determined that the Contract does 
not offer sufficient opportunities to set specific goals for participation by SDVOBs as subcontractors, service 
providers, and suppliers to Contractor. Nevertheless, Bidder/Contractor is encouraged to make good faith efforts to 
promote and assist in the participation of SDVOBs on the Contract for the provision of services and materials. The 
directory of New York State Certified SDVOBs can be viewed at: https://oqs.ny.qov/veterans. 

Bidder/Contractor is encouraged to contact the Office of General Services' Division of Service-Disabled Veteran's 
Business Development at 518-474-2015 or VeteranDevelopment@ogs.ny.gov to discuss methods of maximizing 
participation by SDVOBs on the Contract. 

ALL FORMS ARE AVAILABLE AT: https://ogs.ny.qov/veterans 

6.15 NYS Vendor Responsibility 

Contractors are required to submit Vendor Responsibility information if requested by the Office of General Services. 

The Contractor shall at all times during the Contract term remain responsible. The Contractor agrees, if requested 
by the Commissioner of OGS, to present evidence of its continuing legal authority to do business in New York 
State, integrity, experience, ability, prior performance, and organizational and financial capacity. 

The Commissioner of OGS or their designee, at their sole discretion, reserves the right to suspend any or all 
activities under this Contract, at any time, when they discover information that calls into question the responsibility 
of the Contractor. In the event of such suspension, the Contractor will be given written notice outlining the 
particulars of such suspension. Upon issuance of such notice, the Contractor must comply with the terms of the 
suspension order. Contract activity may resume at such time as the Commissioner of OGS issues a written notice 
authorizing a resumption of performance under the Contract. 
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The Contractor agrees that if it is found by the State that Contractor's responses to the Vendor Responsibility 
request were intentionally false or intentionally incomplete, on such finding, the Commissioner may terminate the 
Contract. 

Upon written notice to the Contractor, and a reasonable opportunity to be heard with appropriate OGS officials or 
staff, the Contract may be terminated by the Commissioner of OGS at the Contractor's expense where the 
Contractor is determined by the Commissioner of OGS to be non-responsible. In such event, the Commissioner of 
OGS may complete the contractual requirements in any manner the Commissioner may deem advisable and 
pursue available legal or equitable remedies for breach. 

In no case shall such termination of the Contract by the State be deemed a breach thereof, nor shall the State be 
liable for any damages for lost profits or otherwise, which may be sustained by the Contractor as a result of such 
termination. 

6.16 NYS Tax Law Section 5-a 

Tax Law § 5-a requires certain Contractors awarded State Contracts for commodities, services and technology 
valued at more than $100,000 to certify to NYS Department of Taxation and Finance (DTF) that they are registered 
to collect New York State and local sales and compensating use taxes. The law applies to Contracts where the 
total amount of such Contractors' sales delivered into New York State is in excess of $300,000 for the four quarterly 
periods immediately preceding the quarterly period in which the certification is made, and with respect to any 
affiliates and Subcontractors whose sales delivered into New York State exceeded $300,000 for the four quarterly 
periods immediately preceding the quarterly period in which the certification is made. 

A Contractor was required to file the completed and notarized Form ST-220-CA with the Bid to OGS certifying that 
the Contractor filed the ST-220-TD with DTF. Only the Form ST-220-CA is required to be filed with OGS. The ST-
220-CA can be found at https:/lwww.tax.ny.gov/pdf/current forms/sUst220ca fill in.pdf. The ST-220-TD can be 
found at https://www.tax.ny.gov/pdf/current forms/sUst220td fill in.pdf. Contractor should complete and return the 
certification forms within five (5) Business Days of request (if the forms were not completed and returned with Bid 
submission). Failure to make either of these filings may render a Contractor non-responsive and non-
responsible. Contractor shall take the necessary steps to provide properly certified forms within a timely manner to 
ensure compliance with the law. The ST-220-TD only needs to be filed once with DTF, unless the information 
changes for the Contractor, its affiliates, or its Subcontractors. 

Vendors may call DTF at 518-485-2889 with questions or visit the DTF web site at https:/fwww.tax.ny.gov/ for 
additional information. 

6.17 Non-State Agencies Participation in Centralized Contracts 

New York State political subdivisions and others authorized by New York State law may participate in Centralized 
Contracts. These include, but are not limited to, local governments, public authorities, public school and fire 
districts, public and nonprofit libraries, and certain other nonpubliclnonprofit organizations. See Appendix B, 
Participation in Centralized Contracts. For Purchase Orders issued by the Port Authority of New York and New 
Jersey (or any other authorized entity that may have delivery locations adjacent to New York State), the terms of the 
Price clause shall be modified to include delivery to locations adjacent to New York State. 

Upon request, all eligible non-State agencies must furnish Contractors with the proper tax exemption certificates 
and documentation certifying eligibility to use State contracts. A list of categories of eligible entities is available on 
the OGS web site (https://www.ogs.ny.gov/purchase/snUothersuse.asp). Questions regarding an organization's 
eligibility to purchase from New York State Contracts may also be directed to NYS Procurement Services Customer 
Services at (518) 474-6717. 

6.18 Extension of Use 

This Contract may be extended to additional States or governmental jurisdictions upon mutual written agreement 
between New York State and the Contractor. Political subdivisions and other authorized entities within each 
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participating state or governmental jurisdiction may also participate in any resultant Contract if such state normally 
allows participation by such entities. New York State reserves the right to negotiate additional discounts based on 
any increased volume generated by such extensions. 

6.19 New Accounts 

Contractor may ask State agencies and other Authorized Users to provide information in order to facilitate the 
opening of a customer account, including documentation of eligibility to use New York State Contracts, agency 
code, name, address, and contact person. State agencies shall not be required to provide credit references. 

6.20 Drug and Alcohol Use Prohibited 

For reasons of safety and public policy, the Contractor's personnel shall not be impaired by alcohol or drugs of any 
kind in the performance of the Contract. 

6.21 Traffic Infractions 

Neither the State nor Authorized Users shall be liable for any expense incurred by the Contractor's personnel for 
any parking fees or as a consequence of any traffic infraction or parking violation attributable to employees of the 
Contractor in performance of the Contract. 

6.22 Formal Disputes Related to Travel 

Formal disputes relating to any travel under this Contract shall be decided in accordance with the Authorized User's 
dispute resolution procedures. 
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CONTRACT SIGNATURE PAGE 

IN WITNESS WHEREOF, the parties therefore hereby execute their mutual agreement to the terms of this Contract 
This agreement shall be executed and shall be a binding Contract between the parties effective on the date of OSC 
approval. The State further warrants that, where Contractor is asked to execute multiple original copies of this 
signature page a ong with a comp ete original copy of the Contract, the approved signature page(s) will be affixed by 
the State, upon receipt of all necessary approvals, to additional copies of this Contract which conform exactly to the 
complete original copy as submitted by Contractor and executed simultaneously therewith. 

CONTRACTOR ~ • 

Signature: • _..k/, ~ 
Printed Name: ~= = -- Signature: 

Printed Name: 

Title: ~ ve~-fz,,__. 
Company Name: ~ . _ sf A. vi+-& $ 

Title: 

Federal ID: 741563240 

NYS Vendor ID: 1100100052 Date: --------------
Date: 11-- { JS /L- t 

The acknowledgment must be fully and properly executed by an authorized person. By signing you certify 
your express authority to sign on behalf of yourself, your company, or other entity and full knowledge and 
acceptance of this agreement, Appendix A (Standard Clauses For New York State Contracts), Appendix B 
(General Specifications), Appendix C, and State Finance Law §139-j and §139-k (Procurement Lobbying), and 
that all information provided is complete, true and accurate. By signing, Contractor affirms that it understands 
and agrees to comply with the OGS procedures relative to permissible contacts as required by State Finance 
Law §139-j (3) and §139-j (6) (b). 

APPROVED AS TO FORM 
Letitia James 
Attorney General 
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Thomas P. DiNapoli 
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CORPORA TE ACKNOWLEDGMENT 

STATE OF } 
ss.: 

COUNTY OF } 

OntheD dayof O,c~ intheyear20'2\, beforemepersonallycame: 

---'~~,,.,\Hf\.+~-=--S.._ _ _.~...,,_JCJ"""'-'\--1,\...z.Y. .... IJ..,.lc-=c:....--'-------------' to me known, who, being by me duly 

sworn, did depose and say that @,she/they reside(s) in 

----::-,1-f'AJ:.~~L...-+-.i,..t.~=--....i_-----------'· that 0)tshe/they is (are) 
(the President or 

othfJOffi:_.er or director or attorney in fact duly appointed) of 

PhfA~ , the corporation described in and 

which executed the above instrument; and that he/she/they signed his/her/their name(s) thereto by authority of 
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STANDARD CLAUSES FOR NYS CONTRACTS 

The parties to the attached contract, license, lease, amendment 
or other agreement of any kind (hereinafter, "the contract" or 
"this contract") agree to be bound by the following clauses 
which are hereby made a part of the contract (the word 
"Contractor" herein refers to any party other than the State, 
whether a contractor, licenser, licensee, lessor, lessee or any 
other party): 

t. EXECUTORY CLAUSE. In accordance with Section 41 
of the State Finance Law, the State shall have no liability under 
this contract to the Contractor or to anyone else beyond funds 
appropriated and available for this contract. 

2. NON-ASSIGNMENT CLAUSE. In accordance with 
Section I 3 8 of the State Finance Law, this contract may not be 
assigned by the Contractor or its right, title or interest therein 
assigned. transferred, conveyed, sublet or otherwise disposed of 
without the State's previous written consent, and attempts lo do 
so are null and void. Notwithstanding the foregoing, such prior 
written consent of an assignment of a contract let pursuant to 
Article XI of the State Finance Law may be waived at the 
discretion of the contracting agency and with the concurrence 
of the State Comptroller where the original contract was subject 
to the State Comptroller's approval, where the assignment is 
due to a reorganization, merger or consolidation of the 
Contractor's business entity or enterprise. The State retains its 
right to approve an assignment and to require that any 
Contractor demonstrate its responsibility to do business with 
the State. The Contractor may, however, assign its right to 
receive payments without the State's prior written consent 
unless this contract concerns Certificates of Participation 
pursuant to Article 5-A of the State Finance Law. 

3. COMPTROLLER'S AP PROV AL. In accordance with 
Section 112 of the State Finance Law (or, if this contract is with 
the State University or City University of New York, Section 
355 or Section 6218 of the Education Law), if this contract 
exceeds S50,000 (or the minimum thresholds agreed to by the 
Office of the State Comptroller for certain S.U.N.Y. and 
C.U.N.Y. contracts), or if this is an amendment for any amount 
to a contract which, as so amended, exceeds said statutory 
amount, or if, by this contract, the State agrees to give 
something other than money when the value or reasonably 
estimated value of such consideration exceeds $25,000, it shall 
not be valid, effective or binding upon the State until it has been 
approved by the State Comptroller and filed in his office. 
Comptroller's approval of contracts let by the Office of General 
Services is required when such contracts exceed $85,000 (State 
Finance Law§ 163.6-a). However, such pre-approval shall not 
be required for any contract established as a centralized contract 
through 1he Office of General Services or for a purchase order 
or other transaction issued under such centralized contract. 

4. WORKERS' COMPENSATION BENEFITS. In 
accordance with Section 142 of tl1e State Finance Law, this 
contract shall be void and of no force and effect unless the 
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Contractor shall provide and maintain coverage during the life 
of this contract for the benefit of such employees as arc required 
to be covered by the provisions of the Workers' Compensation 
Law 

S. NON-DISCRIMINATION REQUIREMENTS. To the 
extent required by Article 15 ofche Executive Law (also known 
as the Human Rights Law) and all other State and Federal 
statutory and constitutional non-discrimination provisions, the 
Contractor will not discriminate against any employee or 
applicant for employment, nor subject any individual to 
harassment, because of age, race, creed, color, national origin, 
sexual orientation, gender identity or expression, military 
status, sex, disability, predisposing genetic characteristics, 
familial status, marital status, or domestic violence victim status 
or because the individual has opposed any practices forbidden 
under the Human Rights Law or has filed a complaint, testified, 
or assisted in any proceeding under the Human Rights Law. 
Furthermore, in accordance with Section 220-e of the Labor 
Law, 1fthis is a contract for the construction, alteration or repair 
of any public building or public work or for the manufacture, 
sale or distribution of malerials, equipment or supplies, and to 
the extent tliat this contract shall be performed within the State 
of New York, Contractor agrees that neither it nor its 
subcontractors shall, by reason of race, creed, color, disability, 
sex, or national origin: (a) discriminate in hiring against any 
New York Slate citizen who is qualified and available to 
perform the work; or (b) discriminate against or intimidale any 
employee hired for the performance of work under this contract. 
If this is a building service contract as defined in Section 230 of 
the Labor Law, then, in accordance with Section 239 thereof, 
Contractor agrees that neither it nor its subcontractors shall by 
reason of race, creed, color, national origin, age, sex or 
disability: (a) discriminale in hiring against any New York 
State citizen who is qualified and available to perfonn the work; 
or (b) discriminate against or intimidate any employee hired for 
the performance of work under this contract. Contractor is 
subject to fines of $50.00 per person per day for any violation 
of Section 220-e or Section 239 as well as possible termination 
of this contract and forfeiture of all moneys due hereunder for 
a second or subsequent violation. 

6. WAGE AND HOURS PROVISIONS. If this 1s a public 
work contract covered by Article 8 of the Labor Law or a 
building service contract covered by Article 9 thereof, neither 
Contraccor's employees nor the employees of its subcontractors 
may be required or permitted to work more than the number of 
hours or days stated in said statutes, except as otherwise 
provided in the Labor Law and as set forth in prcva1lmg wage 
and supplement schedules issued by the State Labor 
Department. Furthermore, Contractor and its subcontractors 
must pay at least the prevailing wage rate and pay or provide 
1he prevailing supplements, including the premium rales for 
overtime pay, as determined by the State Labor Department in 
accordance with the Labor Law. Additionally, effective April 
28, 2008, if this is a public work contract covered by Article 8 
of the Labor Law, the Contractor understands and agrees that 
the filing of payrolls in a manner consistent with Subdivision 3-
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a of Section 220 of the Labor Law shall be a condition precedent 
to payment by the State of any State approved sums due and 
owing for work done upon the project. 

7. NON-COLLUSIVE BIDDING CERTIFICATION. In 
accordance with Section 139-d of the Stale Finance Law, if this 
contract was awarded based upon the submission of bids, 
Contractor affinns. under penalty of perjury. that its bid was 
arrived at independently and without collusion aimed at 
restricting competition. Contractor further affirms that, at the 
time Contractor submitted its bid, an authorized and responsible 
person executed and delivered to the State a non-collusive 
bidding certification on Contrnctor's behalf. 

8. INTERNATIONAL BOYCOTT PROHIBITION. In 
accordance with Section 220-f of the labor Law and Section 
139-h of the State Finance Law, if this contract exceeds $5,000, 
the Contractor agrees, as a material condition of the contract, 
that neither the Contractor nor any substantially owned or 
affiliated person, linn, partnership or corporation has 
participated, is participating. or shall participate in an 
international boycott in violation of the federal Export 
Administration Act of I 979 (50 USC App. Sections 240 I ct 
seq.) or regulations thereunder. If such Contractor, or any of 
the aforesaid affiliates of Contractor. is convicted or is 
otherwise found to have violated said laws or regulations upon 
the final determination of the United States Commerce 
Department or any other appropriate agency of the United 
States subsequent to the contract's execution, such contract, 
amendment or modification thereto shall be rendered forfeit and 
void. The Contractor shall so notify the State Comptroller 
within live (5) business days of such conviction, determination 
or disposition of appeal (2 NYCRR § 105.4). 

9. SET-OFF RIGHTS. The State shall have all of its common 
law. equitable and statutory rights of set-off l11ese rights shall 
include, but not be limited to, the State's option to withhold for 
the purposes of set-off any moneys due to the Contractor under 
this contract up to any amounts due and owing to the State with 
regard to this contract, any other contract with any State 
department or agency, including any contract for a term 
commencing prior to the term of this contract, plus any amounts 
due and owing to the State for any other reason including, 
without limitation, tax delinquencies, fee delinquencies or 
monetary penalties relative thereto. The State shall exercise its 
set-off rights in accordance with normal State practices 
including, in cases of set-off pursuant to an audit, the 
finalization of such audit by the State agency, its 
representatives, or the State Comptroller. 

10. RECORDS. The Contractor shall establish and maintain 
complete and accurate books, records, documents, accounts and 
other evidence directly pertinent to performance under this 
contr.1ct (hereinafter, collectively, the "Records"). The Records 
must be kept for the balance of the calendar year in which they 
were made and for six (6) additional years thereafter. The State 
Comptroller, the Attorney General and any other person or 
entity authorized to conduct an examination. as well as the 

Page 4 

..... 
agency or agencies involved in this contract, shall have access 
to the Records during normal business hours at an office of the 
Contractor within the State of New York or, ifno such office is 
available, at a mutually agreeable and reasonable venue within 
the State, for the tenn specified above for the purposes of 
inspection, auditing and copying. The State shall take 
reasonable steps to protect from public disclosure any of the 
Records which arc exempt from disclosure under Section 87 of 
the Public Officers Law (the "Statute") provided that: (i) the 
Contractor shall timely inform an appropriate State official, in 
writing, that said records should not be disclosed; and (ii) said 
records shall be sufficiently identified; and (iii) designation of 
said records as exempt under the Statute is reasonable. Nothing 
contained herein shall diminish, or in any way adversely affect, 
the State's right to discovery in any pending or future litigation. 

11. IDENTIFYING INFORMATION AND PRJV ACY 
NOTIFICATION. (a) Identification Number(s). Every 
invoice or New York State Claim for Payment submitted to a 
New York State agency by a payee, for payment for the sale of 
goods or services or for transactions (e.g., leases, casements, 
licenses, etc.) related to real or personal property must include 
the payee's identification number. The number is any or all of 
the following: (i) the payee's Federal employer identification 
number, (ii) the payee's Federal social security number, and/or 
(iii) the payee's Vendor Identification Number assigned by the 
Statewide Financial System. Failure 10 include such number or 
numbers may delay payment Where the payee docs not have 
such number or numbers, the payee, on its invoice or Claim for 
Payment, must give the reason or reasons why the payee docs 
not have such number or numbers. 

(b) Privacy Notification. (I) The authority to request the above 
personal information from a seller of goods or services or a 
lessor of real or personal property, and the authority to mamtain 
such information, is found in Section 5 of the State Tax law. 
Disclosure of this information by the seller or lessor to the State 
is mandatory. The principal purpose for which the information 
is collected is to enable the State to identify individuals, 
businesses and others who have been delinquent in tiling tax 
returns or may have understated their tax liabilities and to 
generally identify persons affected by the taxes administered by 
the Commissioner of Taxation and Finance. The information 
will be used for tax administration purposes and for any other 
purpose authorized by law. (2) The personal information is 
requested by the purchasing unit of the agency contracting to 
purchase the goods or services or lease the real or personal 
property covered by this contract or lease. The information is 
maintained in the Statewide Financial System by the Vendor 
Management Unit within the Bureau of State Expenditures, 
Office of the State Comptroller, 110 State Street, Albany, New 
York 12236. 

12. EQUAL EMPLOYMENT OPPORTUNITIES FOR 
I\IINORITIES AND WOMEN. In accordance with Section 
312 of the Executive Law and 5 NYCRR Part 143. if this 
contract is: (i) a written agreement or purchase order 
instrument, providing for a total expenditure in excess of 
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S25,000.00. whereby a contracting agency is committed to 
expend or does expend funds in return for labor, services, 
suppltcs, equipment, materials or any combination of the 
foregoing, to be perfonned for, or rendered or furnished to the 
contracting agency; or (ii) a written agreement in excess of 
S100,000.00 whereby a contracting agency is committed to 
expend or does expend funds for the acquisition, construction, 
demolition, replacement, major repair or renovation of real 
property and improvements thereon; or (iii) a written agreement 
in excess of$ I 00,000.00 whereby the owner of a State assisted 
housing project is committed to expend or docs expend funds 
for the acquisition, construction, demolition, replacement, 
major repair or renovation of real property and improvements 
thereon for such project, then the following shall apply and by 
signing this agreement the Contractor certifies and affinns that 
it is Contractor's equal employment opportunity policy that: 

(a) The Contractor will not discriminate against employees or 
applicants for employment because of race, creed. color, 
national origin, sex, age, disability or marital status, shall make 
and document its conscientious and active efforts to employ and 
utilize minority group members and women in its work force 
on State contracts and will undertake or continue existing 
programs of affirmative aclion to ensure that minority group 
members and women arc afforded equal employment 
opportunities without discrimination. Affirmative action shall 
mean recruitment, employment, job assignment, promotion, 
upgradings, demotion, transfer, layoff, or tennmation and rates 
of pay or other forms of compensation; 

(b) at the request of the contracting agency, the Contractor shall 
request each employment agency, labor union, or authorized 
representative of workers with which it has a collective 
bargaining or olher agreement or understanding, to furnish a 
written statement that such employment agency, labor union or 
representative will not discriminate on the basis of race, creed, 
color, national ongin, sex, age, disability or marital status and 
that such union or representative will affirmatively cooperate in 
the implementation of the Contractor's obligations herein; and 

( c) the Contractor shall stale, in all solicitations or 
advertisements for employees, that, in lhe performance of the 
State contract, all qualified applicanls will be afforded equal 
employment opportunities without discrimination because of 
race, creed, color, national origm, se~. age, disability or marital 
status. 

Contractor will include the provisions of "a," "b," and "c" 
above, in every subcontract over $25,000.00 for the 
conslruction, demolition. replacement, major repair, 
renovation, planning or design of real property and 
improvements thereon (the "Work") except where the Work is 
for the beneficial use of the Contractor. Section 312 docs not 
apply to: (i) work, goods or services unrelated to this contract; 
or (ii) employment outside New York State. The State shall 
consider compliance by a contractor or subcontractor with the 
requirements of any federal law concerning equal employment 
opportunity which effectuates the purpose of this clause. The 
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contracting agency shall determine whether the imposition of 
the requirements of the provisions hereof duplicate or conflict 
with any such federal law and if such duplication or conflict 
exists, the contracting agency shall waive the applicability of 
Section 312 to the extent of such duplication or conflict. 
Contractor will comply with all duly promulgated and lawful 
rules and regulations of the Department of Economic 
Development's Division of Minority and Women's Business 
Development pertaining hereto. 

13. CONFLICTING TERMS. In the event of a conflict 
between the terms of the contract (including any and all 
attachments thereto and amendments thereoO and the terms of 
this Appendix A, the terms of this Appendix A shall control. 

14. GOVERNING LAW. This contract shall be governed by 
the laws of the State of New York except where the Federal 
supremacy clause requires otherwise. 

15. LATE PAYMENT. Timeliness of payment and any 
interest to be paid to Contractor for late payment shall be 
governed by Article 11-A of the State Finance Law lo the extent 
required by law. 

16. NO ARBITRATION. Disputes involving this contract, 
including the breach or alleged breach thereof, may not be 
submitted to binding arbitration (except where statutorily 
authorized), but must, instead, be heard in a court of competent 
jurisdiction of the State of New York. 

17. SERVICE OF PROCESS. In addition to the methods of 
service allowed by the State Civil Practice Law & Rules 
("CPLR"), Contractor hereby consents to service of process 
upon it by registered or certified mail, return receipl requested. 
Service hereunder shall be complete upon Contractor's actual 
receipt of process or upon the State's receipt of the return 
thereof by the United States Postal Service as refused or 
undeliverable. Contractor must promptly notify the State, in 
writing, of each and every change of address to which service 
of process can be made. Service by the State to the lasl known 
address shall be sufficient. Contractor will have thirty (30) 
calendar days after service hereunder is complete in which to 
respond. 

18. PROHIBITION ON PURCHASE OF TROPICAL 
HARDWOODS. The Contractor certifies and warrants that all 
wood products to be used under this conlract award will be in 
accordance with. but not limited to, the specifications and 
provisions of Section 165 of the State Finance Law, (Use of 
Tropical Hardwoods) which prohibits purchase and use of 
tropical hardwoods, unless specifically exempted, by the Slate 
or any governmental agency or political subdivision or public 
benefit corporation. Qualification for an exemption under this 
law will be the responsibility of the contractor to establish to 
meet with the approval of the State. 

In addition, when any portion of this contract involving the use 
of woods, whether supply or installation, is to be performed by 
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any subcontraclor, 1hc prime Contractor will indicate and 
certify in the submitted bid proposal 1hat the subcontractor has 
been informed and is in compliance with specifications and 
provisions regarding use of tropical hardwoods as detailed in 
§ 165 State Finance law. Any such use must meet with the 
approval of the State; otherwise, the bid may not be considered 
responsive. Under bidder certifications, proof of qualification 
for exemption will be the responsibility of the Contractor to 
meet with the approval of the Stale. 

19. MACBRIDE FAIR EMPLOYMENT PRINCIPLES. In 
accordance with the MacBride Fair Employment Principles 
(Chapter 807 of the Laws of 1992), the Contractor hereby 
stipulates that the Contractor either (a) has no business 
operations in Northern Ireland, or (b) shall take lawful steps in 
good faith to conduct any business operations in Northern 
Ireland in accordance with the MacBride Fair Employment 
Principles (as described in Section 165 of the New York State 
Finance Law), and shall permit independent monitoring of 
compliance with such principles. 

20. OMNIBUS PROCUREMENT ACT OF 1992. It is the 
policy of New York State to maximize opportunities for the 
participation of New York State business enterprises, including 
minority- and women-owned business enterprises as bidders, 
subcontractors and suppliers on its procurement contracts. 

Information on the availability of New York Stale 
subcontractors and suppliers is available from: 

NYS Department of Economic Development 
Division for Small Business 
Albany. New York 12245 
Telephone: 5I8-292-5100 
Fax: 518-292-5884 
email: opa@esd.ny.gov 

A directory of certified minority- and women-owned business 
enterprises is available from: 

NYS Department of Economic Development 
Division of Minority and Women's Business Development 
633 Third A venue 
New York, NY 10017 
212-803-24 l 4 
email: mwbecertification@esd.ny.gov 
https://ny.newnycontracts.corn/FrontEndNendorSearchPu 
blic.asp 

The Omnibus Procurement Act of 1992 (Chapter 844 of the 
Laws of 1992, codified in State Finance Law§ 139-i and Public 
Authorilies Law§ 2879(3)(nHp)) requires thal by signing this 
bid proposal or contract, as applicable, Contractors certify that 
whenever the Iota! bid amount is greater than$ I million: 

(a) The Contractor has made reasonable efforts to encourage 
the participation of New York Stale Business Enterprises as 
suppliers and subconlractors, including certified minority- and 
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women-owned business enterprises, on this project, and has 
retained the documentation of these efforts to be provided upon 
request to the Slalc; 

(b) The Contractor has complied with the Federal Equal 
Opportunity Act of 1972 (P.L. 92-261), as amended; 

(c) The Contractor agrees to make reasonable efforts to provide 
notification 10 New York State residents of employment 
opportunities on this projecl through listing any such positions 
with the Job Service Division of the New York Slate 
Department of Labor, or providing such notification in such 
manner as is consistent with existing collective bargaining 
conlracts or agreements. The Contractor agrees to document 
these efforts and to provide said documenlation 10 the State 
upon request; and 

(d) The Contractor acknowledges notice that the State may seek 
to obtain offset credits from foreign countries as a result of this 
contract and agrees to cooperate with the Stale in these efforts. 

21. RECIPROCITY AND SANCTIONS PROVISIONS. 
Bidders arc hereby notified chat if their principal place of 
business is located in a country, nation, province, slate or 
polilical subd1vis1on that penalizes New York State vendors, 
and if the goods or services they offer will be substanlially 
produced or performed outside New York Slale, the Omnibus 
Procurement Act 1994 and 2000 amendments (Chapter 684 and 
Chapter 383, respectively, codified in State Finance Law 
§ 165(6) and Public Authorities Law § 2879(5))) require that 
they be denied contracts which they would otherwise obtain. 
NOTE: As of October 2019, the list of discriminatory 
jurisdictions subject to this provision includes the states of 
South Carolina, Alaska, West Virginia, Wyoming, Louisiana 
and Hawaii. 

22. COMPLIANCE WITH BREACH NOTIFICATION 
AND DAT A SECURITY LAWS. Contractor shall comply 
with the provisions of the New York State Information Security 
Breach and Notification Act (General Business Law § 899-aa 
and Stale Technology Law § 208) and commencing March 21, 
2020 shall also comply with General Business Law § 899-bb. 

23. COMPLIANCE WITH CONSULTANT 
DISCLOSURE LAW. If this is a contract for consulting 
services, defined for purposes of lhis requirement to include 
analysis, evaluation, research, !raining, data processing, 
computer programming. engineering, environmental. health. 
and mental health services, accounting, auditing, paralegal, 
legal or similar services, then, in accordance with Section 163 
(4)(g) of the State Finance Law (as amended by Chapter 10 of 
the Laws of 2006), the Contractor shall timely, accurately and 
properly comply with the requirement to submit an annual 
employment report for the contract to the agency that awarded 
the contract, the Department of Civil Service and the State 
Comptroller. 
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24. PROCUREMENT LOBBYING. To the extent this 
agreement is a "procurement contract" as defined by State 
Finance Law§§ 139-j and 139-k, by signing this agreement the 
contractor certifies and affirms that all disclosures made in 
accordance with State Finance Law §§ 139-j and 139-k arc 
complete, true and accurate. In the event such certification is 
found to be intentionally false or intentionally incomplete, the 
State may terminate the agreement by providing written 
notification to the Contractor in accordance with the terms of 
the agreement. 

25. CERTIFICATION OF REGISTRATION TO 
COLLECT SALES AND COMPENSATING USE TAX BY 
CERTAIN STATE CONTRACTORS, AFFILIATES AND 
SUBCONTRACTORS. 
To the extent this agreement is a contract as defined by Tax Law 
§ 5-a, if the contractor fails to make the certification required 
by Tax Law § 5-a or if during the term of the contract, the 
Department of Taxation and Finance or the covered agency, as 
defined by Tax Law§ 5-a, discovers that the certification, made 
under penalty of perjury, is false, then such failure to file or 
false certification shall be a material breach of this contract and 
this contract may be terminated, by providing written 
notification to the Contractor in accordance with the terms of 
the agreement, if the covered agency determines that such 
action is in the best interest of the State. 

26. IRAN DIVESTMENT ACT. By entering into this 
Agreement, Contractor certifies in accordance with State 
Finance Law § 165-a that ii is not on the "Entities Determined 
to be Non-Responsive Bidders/Offerers pursuant to the New 
York State Iran Divestment Act of2012" ("Prohibited Entities 
List") posted at: https://ogs.ny.11ovnist-cntitics-dctcrmincd-be
non-rcsponsive-biddcrsofTcrers-pursuant-nys-iran-<iivestmcnt
act-2012 

Contractor further certifies that it will not utilize on this 
Contract any subcontractor that is identified on the Prohibited 
Entities List. Contractor agrees that should it seek to renew or 
extend this Contracl, it must provide the same certification at 
the time 1he Contract is renewed or extended. Contractor also 
agrees that any proposed Assignee of this Contract will be 
required to certify thal it is not on the Prohibited Entities List 
before the contract assignment will be approved by the State. 

During the term of the Contract, should the state agency receive 
information that a person (as defined in State Finance Law 
§ 165-a) is in violation of the above-referenced certifications. 
the stale agency will review such information and offer the 
person an opportunity to respond. If the person fails to 
demonstrate that it has ceased its engagement in the investment 
activity which is in violation of the Act within 90 days after the 
determination of such violation, then the state agency shall take 
such action as may be appropriate and provided for by law, rule, 
or contract, including, but not limited to, imposing sanctions, 
seeking compliance, recovering damages, or declaring the 
Contractor in default. 

Page 7 

IPftlllll 

The state agency reserves the right to reject any bid, request for 
assignment, renewal or extension for an entity that appears on 
the Prohibited Entities List prior to the award, assignment, 
renewal or extension of a contract, and to pursue a 
responsibility review with respect to any entity that is awarded 
a contract and appears on the Prolubitcd Entities list after 
conlract award. 

27. ADMISSIBILITY OF REPRODUCTION OF 
CONTRACT. Notwithstanding the best evidence rule or any 
other legal principle or rule of evidence to the contrary, the 
Contractor acknowledges and agrees that it waives any and all 
objections to the admissibility into evidence at any court 
proceeding or to the use at any examination before trial of an 
electronic reproduction of this contract, in 1he form approved 
by 1he S1a1c Complroller, if such approval was required, 
regardless of whe1her the original of said contract is in 
existence. 
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GENERAL SPECIFICATIONS 

GENERAL 

I. ETHICS COMPLIANCE All Bidders/Contractors and their 
employees must comply with the requirements of Sections 73 and 74 
of the Public Officers Law, other Slate codes, rules, regulations and 
c,cecutive orders establishing ethical standards for the conduct of 
business with New York State. In signing the Bid. Bidder certifies full 
compliance with those provisions for any present or future dealings, 
transactions. sales, contracts, services, ofTcrs, relationships, etc., 
involving New York State :md/or its employees. Failure to comply 
with those provisions may result in disqualification from the bidding 
process. termination of contract, and/or other civil or criminal 
proceedings as required by law. 

2. DEFINITIONS Terms used herein shall have the following 
meanings: 

a. AUTHORIZED USER Authorized User shall have the meaning 
set forth in State Finance Law Section 163( I )(k) and includes, but is 
not limited to, New York State Agencies, political subdivisions, local 
governments, public authorities, public school and fire districL~. public 
and nonprofit libraries, and certain other nonpublic/nonprofit 
organizations. 

h. BID A response to the Solicitation submitled by a Bidder to 
provide Products. 

c. BIDDER Any person or entity who submits a response to the 
Solicitation. At the time that a Bidder executes a Contract with the 
State, the Bidder shall become a "Contractor." Sec also "Contractor." 

d. BID SPECIFICATIONS A written description drafted by OGS or 
an Authorized User sening forth the specific terms of the intended 
procurement, which may include: physical or functional 
characteristics, the nature ofa Product, any description of the work to 
be perfonm:d, Products to be provided, the necessary qualilications of 
the Bidder, the capacity and capability of the Bidder to successfully 
cnny out the proposed Contract, or the process for achieving specific 
results nnd/or anticipated outcomes or any other requirement necessary 
to perform work. Where th1s Appendix B is incorporated in negotiated 
Contracts that have not been competitively solicited, the term "Bid 
Specifications" shall be deemed to refer to the terms and conditions set 
forth in the negotiated Contract and associated documentation. 

e. COMMISSIONER The Commissioner ofOGS or his or her 
designce, or. in the case of Bid Specifications issued by an Authorized 
User, the head of such Authorized User or his or her authorized 
representative. 

r. CONTRACT The writings that contain the agreement of the 
Commissioner and the Contractor sening forth the total legal 
obligntion between the panics as determined by applic.iblc rules of 
law, and which most typically include the following classifications of 
public procurements. 

1. Agency Spcdlic Contracts Contracts where the written 
description for a Product or a particular scope of work is 
described and defined to meet the needs of one or more 
Authorized Users. 

2. Centralized Contracts Single- or multiple-award Contracts 
where the wrillen description for a Product or general scope 
of work is described and delined by OGS to meet the needs 
of Authonzed Users. Centralized Contracts may be awarded 
through multiple nwnrds or through adoption of another 
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jurisdiction's contract or on a sole source, single source, 
emergency, or competitive basis. Once established, 
procurements may be made from the selected Contractors 
without further competition or Mini-Bid unless otherwise 
required by the Contract. 

J. Back-Drop Contracts Multiple-award Centralized 
Contracts where OGS provides a wntten description for a 
Product or general scope of work to meet the needs of 
Authorized Users. Bids may be submitted either at a date 
and time certain or may be accepted on a continuous or 
periodic recruitment basis, as set forth in the Solicitation 
Selection of a Contractor from among Back-Drop contract 
holders for an actual Product, project or particular scope of 
work may be subsequently made as set forth in the Contract. 

4. Piggyback Contract A Contract let by any department, 
agency or instrumentality of the United Stales government, 
or any department, agency, office, political subdivision or 
instrumentality of :my state or group of states that is adopted 
and extended for use by OGS in accordance with the 
requirements of the State Finance Law. 

s. Contract Award Leiter A letter to the successful Bidder 
indicating acceptance ofits Bid in response to a Sohcitation. 
Unless otherwise specified, the issuance of a letter of 
acceptance forms a Contract but is not an order for Product, 
and the Contractor should not take any action with respect to 
aclual Contract deliveries except on the basis of Purchase 
Orders sent from Authorized Users. 

g CONTRACT A WARD NOTIFICATION An announcement to 
Authorized Users that a Contract has been established. 

h. CONTRACTOR Any successful Bidder 10 whom a Contract has 
been awarded by the Commissioner. 

i. DOCUMENTATION The complete set of manuals (e.g., user. 
installation, instruct10n or diagnostic manuals) in cllht:r hard or 
electronic copy, that arc necessary to enable an Authorized User to 
properly test, install, operate and en Joy full use of the Product. 

j. ENTERPRISE The total business operations in the United States 
of an Authonzcd User without regard to geographic location where 
such operations are performed or the entity actually performing such 
operations on behalf of the Authorized User. 

k. ENTERPRISE LICENSE A license grant ofunhmited rights to 
deploy, access, use and execute Product anywhere within the 
Enterprise up to the maximum capacity stated on the Purchase Order 
or in the Contract. 

l. ERROR CORRECTIONS Machine executable software code 
funushcd by Contractor \\h1ch corrects the Product so as 10 conform to 
the applicable warranties, performance standards and/or obligations of 
the Contractor. 

m. GROUP A classification ofa Product that is designated by OGS. 

n. INVITATION FOR BIDS (lFB) A type of Solicitation that is 
most typically used for procurements where requirements can be stated 
and a\\ard will be made based on lowest pncc to the responsive and 
responsible Bidder or Bidders. 
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o. LICENSED SOFTWARE Software transferred upon the tenns 
and conditions set fonh in the Contract. "'Licensed Software" includes 
Error Corrections, upgrades, or enhancements, and any deliverables 
due under a technical suppon/maintenance or service contract (e.g., 
Patches, programs, code or data conversion, or custom programming). 

p. LICENSEE An Authorized User who acquires Product from 
Contractor by issuing a Purchase Order in accordance with the tem1s 
and conditions or the Contract; provided that, for purposes of 
compliance with an individual license, the term "Licensee" shall be 
deemed to rcrer separately to the individual Authorized User who took 
receipt of and who is cllecuting the Product, and who shall be solely 
responsible for performance and liabilities incurred. In the case of 
acquisitions by State Agencies, the Licensee shall be the State of New 
York. 

q. LICENSE EFFECTIVE DATE The date Product is delivered to 
an Authorized User. Where a License involves Licens1.-c's right to 
copy a previously licensed and delivered master copy of a program, 
the License Effective Date for additional copies shall be deemed to be 
the date on which the Purchase Order is ellecuted. 

r. LICENSOR A Contractor who transfers rights in proprietary 
Product to Authorized Users in accordance with the rights and 
obligations specified in the Contract. 

s. MINI-BID A document used by an Authorized User containing 
transaction-specific requirements soliciting responses from 
Contractors previously qualified under a Centralized Contract for such 
Products. 

I. OGS The New York State Office of General Services. 

u. PATCH Software designed to update, fill, or improve the Product 
or its supponing data. This includes filling security \'ulnerabilities and 
other bugs, including hot filles, to improve usability or performance. 

v. PRODUCTS Items or deliverables under any Solicitation or 
Contract and may include commodities, services and/or technology. 

w. PURCHASE ORDER The Authorized Usc.-r's fiscal form or 
format that is used when making a purchase (e.g., formal written 
Purchase Order, Purchasing Card. electronic Purchase Order, or other 
authorized instrument). 

x. REQUEST FOR PROPOSALS (RFP) A type of Solicitation that 
is used for procurements where factors in addition to cost arc 
considered and weighted m awarding the contract and where the award 
will be made based on Mbest value," as defined by the State Finance 
Law, to one or more responsive and responsible Bidders. 

y. REQUEST FOR QUOTATION (RFQ) A procurement method 
that can be used m s11ua1mns such as discretionary, sole source, single 
source, or emergency purchases and certain Centralized Contracts. 

z. RESPONSIBLE BIDDER A Bidder that is determined to have 
financial and organizational capacity, legal authority, satisfactory 
previous performance, skill, judgment and integrity, and that is found 
to be competent, reliable and ellperienced, as determined by the 
Commissioner_ for purposes of being deemed responsible, a Bidder 
must also be determined to be m compliance with Sections 139-J and 
139-k of the State Finance Law relative lo restrictions on contacts 
dunng the procurement process and disclosure of contacts and prior 
findings of non-responsibility under these statutes. 
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aa. RESPONSIVE BIDDER A Bidder meeting the specifications or 
requirements prcscnbed in the Solicitation, as determined by the OGS 
Commissioner. 

bb. SINGLE SOURCE A procurement where two or more Bidders 
can supply the required Product, and the Commissioner may award the 
contract to one Bidder over the other. 

cc. SITE The locauon (street address) where Product will be 
deh vered or e'l(ecuted. 

dd. SOLE SOURCE A procurement where only one Bidder is 
capable of supplying the required Product. 

cc. SOLICITATION Writings by the State setting fonh the scope, 
terms, conditions and technical specifications for a procurement of 
Product. The procurement may be undcnaken on a competitive or 
non-compe111ive basis. Such wriungs typically include, but arc not 
limned to. Invitation for Bids (IFB), Request for Quotations (RFQ). 
Request for Proposals (RFP), addenda or amendments thereto, and 
terms and conditions that arc incorporated by reference, including but 
not limited 10 Appendix A (Standard Clauses for NYS Contracts). 
Appendix B (General Spcc1ficat1ons), and identified attachments. 
Where the procurement is undenakcn on a non-competitive basis, the 
term "Solicitation" shall be deemed to refer to all the terms and 
cond1t1ons identified by the State. 

rr. SOURCE CODE The programming statements or instructions 
written and expressed in any language understandable by a human 
being skilled in the an which arc translated by a language compiler to 
produce executable machine obJect code. 

gg. STATE State of New York. 

hh. ST A TE AGENCY OR AGENCIES The State of New York, 
acting by or through one or more departments, boards, commissions, 
offices or institutions of the State of New York. 

ii. SUBCONTRACTOR Any individual or legal entity (including but 
not limited to sole proprietor, pannership, limited liability company, 
firm or corporation) who has entered into a contract, ell press or 
implied, for the performance of a ponion of a Contract with a 
Contractor. 

jj. TERMS OF LICENSE The terms and conditions set fonh in the 
Contract that arc in effoct and applicable to a Purchase Order at the 
time of order placement. 

kk. THIRD-PARTY SOFTWARE Any software that is developed 
independently of Contractor and which may be governed by a separate 
license. 

JI. VIRUS Any computer code, whether or not written or conceived 
by Contractor, that disrupts, disables, harms. or otherwise impedes in 
any manner the operation of the Product, or any other associated 
software, firmware, hardware, or computer system (such as local area 
or wide-area networks), including aesthetic disruptions or distonions, 
but docs not include security keys or other such devices installed by 
Product manufacturer. Virus shall also include any malwarc, adware, 
or other computer code, whether or not written or conceived by 
Contractor, that allows data or metrics to be copied, redirected, or 
modified without the express consent of the Authorized User. 
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BID SUBMISSION 

J . INTERNATIONAL BIDDING All Bids, including all 
mfonnation and Product required by the Solicitalion or provided as 
explanallon thereof, shall be submitted in English. All prices shall be 
expressed. and all payments shall be made, in Unih:d States Dollars 
(USS). Any Bids submitted which do not meet the above criteria will 
be rejected 

4. BIO OPENING Bids may. as applicable. be opened publicly. 
The Commissioner reserves the right at any time to postpone or cancel 
a scheduled Bid opening. 

5. LA TE BIDS Bids must be received at the location designated in 
the Solicitation at or before the date and time established in the 
Sohc1talton for lhe Bid opening or receipl of Bids. 

Any Bid received al the designated location after the established time 
will be considered a Late Bid. A Late Bid may be rejected and 
disqualified from award. Notwithstanding the foregoing, a Lale Bid 
may be accepted in the Commissioner's sole discretion where (i) no 
11mely Bids meeting the requirements of1he Solicitation arc received, 
(11) m the case of a multiple award, an insufficicnl number of limely 
Bids are received lo salisfy lhe multiple award, or (iii) the Bidder has 
demonstrated to the satisfaction of the Commissioner that the Late Bid 
was caused solely by fac1ors outside the control of the Bidder. 
However. m no event shall the Commissioner be under any obligation 
to accept a Late Bid. 

The basis for any detennination to accept a Late Bid shall be 
documented in lhe procurement record. 

6. CONFIDENTIALrrRADE SECRET MA TE RIALS 
11. BIDDER/CONTRACTOR Confidential. trade secrel or 
proprietary malerials as defined by the laws of the State of New York 
must be clearly marked and identified as such upon submission by the 
Bidder/Contractor. Marking the Bid as "confidential~ or "proprietary,. 
on its face or in the document header or footer shall not be considered 
by the Commissioner or Aulhorized User 10 be suffic1cn1 without 
specific juslification as to why disclosure of panicular infonnation in 
the Bid would cause substantial mJury to the compe1111ve posilion of 
the Bidder/Contractor. Bidders/Conlractors intending to seek an 
exemption from disclosure oftbese materials under the Freedom of 
lnfonnation Law must request the exemption in wntmg. selling fonh 
the reasons for lhe claimed exemption. The Commissioner's or 
Authorized User's receipt/acceptance of the claimed materials does nol 
constitute a de1cnnination on 1he cxempuon request, which 
determination will be made m accordance with statulory procedures. 
Properly identified infonnallon that has been designated confidenlial. 
trade secret, or proprielary by the Bidder/Contractor will not be 
disclosed except as may be required by the Freedom of lnfonnation 
Law or 01her applicable State and federal laws 

b. COMMISSIONER OR AUTHORIZED USER Con1rac1or 
warrants, covenants and represents tha1 any confidential information 
obtained by Contractor, its agents, Subcontrac1ors, officers, 
dislributors, resellers or employees in the course ofpcrfonning its 
obligations, including without limilation, secunty procedures. business 
operations information, or commcrc1al propne1ary infonnation in the 
possession of the Stale or any Authorized User hereunder or received 
from another third party, will not be divulged to any third parties 
without the wrinen consent of the Commissioner or Authorized User. 
Contractor shall not be required to keep confidenual any such material 
that is publicly available through no fault of Con1rac1or, independently 
developed by Contractor withou1 reliance on confidential infonnation 
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of the Authorized User. or otherwise obtained under the Freedom of 
Information Law or other applicable New York State laws and 
regulations This warranty shall survive termination of this Contract 
Con1ractor further ngrees lo take commercially reasonable steps to 
inform its agents, Subcontractors, officers, distributors, resellers or 
employees of the obligallons arising under this clause to ensure such 
confidentiality. 

7. PREVAJLING WAGE RA TES - PUBUC WORKS AND 
BUILDING SERVICES CONTRACTS If any ponion of work 
being sohcited is subject 10 the prevailing wage rale prov1s1ons of the 
Labor Law. the following shall apply: 

n. PREVAILING WAGE RA TE APPLICABLE TO BIDS A 
copy of the applicable prevailing wage rate schedule 1s incorpora1ed 
into the Solicitation and may also be obtained by visiting 
www.labor.ny.gov and typing in the search box: Prevailing Wage 
Schedule Request. Bidders must submit Bids which are based upon 
the prevailing hourly wages, and supplements in cash or equivalent 
benefits (e.g, fringe benefits and any cash or non-cash compensalion 
which arc not wages, as defined by law) that equal or exceed 1he 
apphcable prevailing wage rates for the location where the work 1s to 
be performed. Bidders may not submit Bids based upon hourly wage 
rates and supplements below the applicable prevailing wage rates as 
established by the New York State Oepanment of Labor. Bids that fail 
10 comply with 1his requirement will be disqualified. 

b. WAGE RATE PAYMENTS/CHANGES DURING 
CONTRACT TERM The wages to be paid under any resulting 
Contract shall not be less than the prevailing rate of wages and 
supplemenls as set fonh by law. It is required that the Contractor kcc:p 
infonned of all changes in the prevailing wage rates dunng the 
Contract term that apply to the classes of individuals supphed by lhe 
Conlraclor on any projects resulting from this Contract, subJecl to the 
provisions of the Labor Law. Con1ractor is solely liable for and mus1 
pay such required prevailing wage adjustments during the Contract 
term for Its employees as required by law and 1s responsible for 
ensuring any Subcontractors utilized on the Contract also comply with 
the prevailing wage provisions of the New York Slate Labor La\\ 

c. ARTICLE 8 CONSTRUCTION/PUBLIC WORKS 
CONTRACTS In compliance with Aniclc 8. s~-clion 220 of the New 
York State Labor Law: 

I. Posting The Contractor must publicly post on the work Site, 
in a prominenl and accessible place, a legible schedule of thl! 
prevailing wage rates and supplements. 

ii. Payroll Records Contractors and Subcontractors must keep 
original payrolls or transcnpts subscnbed and affirmed as true under 
the penalties of perjury as required by law. For public works contracts 
over S2S,OOO where the Contractor maintains no regular place of 
business in the Slate, such records must be kept al the work Site. For 
building services contracts, such records must he kept at the work Site 
while \\ork is bemg pc:rfonned. 

iii. Submission or Certified Payroll Transcripts for Public 
Works Contracts Only Contractors and Subeonlractors on public 
works Contracts must submit monthly payroll transcripts to the 
Authorized User issuing tl1e Purchase Order for the work. This 
provision does not apply to Anicle 9 of the Labor Law bu1ldmg 
services contracts. 

iv. Day's Labor No laborers, workmen or mechanics in the 
employ of lhc Conlractor. Subcontrac1or or other person doing or 

3 



GENERAL SPECIFICATIONS 

contrac1ing to do all or part of the work contemplated by the Contract 
shall be pcnnitted or required to work more than eigh1 hours in any 
one calendar day or more than five calendar days in any one week 
except in cases of extraordinary emergency including lire. nood or 
danger to life or property. "Extraordinary emergency" shall be 
deemed to include situations in which sufficient laborers, workers and 
mechanics cannot be employed to carry on public work expeditiously 
ns a result of such restrictions upon the number of hours and days of 
labor and the immediate commencement or prosecution or completion 
without undue delay of the public work is necessary in the judgment of 
the NYS Commissioner of Labor for the preservation of the Contract 
Site or for the protection of the life and limb of the persons using the 
Contract Site. 

d. ARTICLE 9 BUILDING SERVICES CONTRACTS In 
compliance with Article 9, Section :?JO of the New York State Labor 
law: 

!. Payroll Records Contractors and Subcontractors must keep 
original payrolls or transcripts subscribed 11nd affinncd as true under 
the penalties of perjury as requin:d by law. Where the Contractor or 
Subcontractor maintains no regular place of business in New York 
State, such records must be kept at the work Site while work is being 
performed. 

ii. Onrtlme Employees of Contractors and Subcontractors who 
work in excess of eight hours in a day or forty hours in a w1.-ck shall be 
paid at the overtime ra1e identified by 1he New York State Depnrtmen1 
of Labor. 

8. TAXES 
11. Unless olherwisc specified in lhc Solicitation, Bid Specifications 
or Contract, the quoted Bid price includes all taxes applicable to the 
transaction. 

b. Purchases made by the State of New York and certain non-State 
Authorized Users arc exempt from New York State and local sak-s 
taxes and, with certain exceptions, federal excise taxes. To satisfy the 
rcquiremenls of the New York State sales ta.'l exemp1ion, either the 
Purchase Order issued by a Slate Agency or the invoice forwarded to 
authorize payment for such purchases will be sufficient evidence that 
the sale by the Conlractor was made lo the State. an exempt 
organization under Secllon 1116(a)( I) of the Tax Law. Non-State 
Authorized Users must offer 1heir own proof of exemption upon 
request No person. finn or corporation is, however. exempt from 
paying the Stale Truck Mileage and Unemployment Insurance or 
Federal Social Security laxes, which rem.iin the sole responsibility of 
the Bidder/Contracior. 

c. Purchases by Authorized Users other than 1he Stale of New York 
may be subject to certain taxes which were not included in the Bid 
price, and m those instances the tax should be computed based on the 
Contract pncc and added to the invoice submiued to such entity for 
payment 

9. EXPENSES PRIOR TO CONTRACT EXECUTION The 
Commissioner and any Authorized Users arc not liable for any costs 
incurred by a Bidder or Contractor in the preparation and production 
of a Bid, Mini-Bid, cost proposal revision, or for any work performed 
prior to ConlTllcl execution. 

IO. PRODUCT REFERENCES 
11. "Or Equal" In all Solicitations or Bid Specifications, the words 
"or equal" arc understood to apply where a copyrighted, brand name, 
trade name, catalog re fcrence, or patented Product is referenced. 
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References to such specific Product arc intended as descriptive, not 
rcstric1ive, unless otherwise stated Comparable Produc1 will be 
considered if proof of compaubility 1s provided. including appropriate 
catalog excerpts, descriptive hteratun:, specifications and test data. etc. 
The Comm1ss1oner's decision as to acceptance of the Product as equal 
shall be final. 

b. Discrepancies In References In the event of a discrepancy 
between the model number referenced in the Solicitation or Bid 
Spcc1fica11ons and the wrinen description of 1hc Products that cannot 
be reconciled, then the written description shall prevail. 

11. REi\lANUFACTURED. RECYCLED, RECYCLABLE. OR 
RECOVERED MATERIALS Upon the conditions specified in the 
Solicitalion and in accordance with the laws of the Slate of New York. 
Contractors arc encouraged 10 use recycled, recyclable, or recovered 
matenals in the manufacture of Products and packaging to the 
maximum extent praclicable without j eopardizing the performance or 
inlcnded end use of the Producl or packaging unless such use is 
precluded due to health, welfare, safety requirements, or in the 
Solicitation. Contractors arc funhcr encouraged to offer 
remanufactured Products to the maximum extent practicable without 
jeopardizing the performance or intended end use of the Product unless 
such use is precluded due to health, welfare. safety requirements, or by 
the Solicitat1on. Where such use is not practical, suitable. or permitted 
by the Solicitallon, Contractor shall deliver new ma1crials in 
accordance with the "W11rrantics" set fonh below. 

hems with n:cyclcd, n:cyclable, recovered, refurbished, or 
rcmanufactured content must be id1.'tltificd in the Bid or Bidder will be 
deemed to be offering new Product. 

12. PRODUCTS MANUFACTURED IN PUBLIC 
ll'iSTITUTIONS Bids offering Products that arc manufactured or 
produced in public institutions will be rejcc1cd. 

13. PRICING 
11. Unit Pricing If n:qu1red by the Solicitation, the Bidder should 
insert the price per unit specified and the price extensions in decimals, 
not to exceed four places, for each item unless otherwise specified in 
the Solicitation. In the evcnl of a discrepancy between the unit price 
and the eKtcnsion, the unit pnce shall govern unless, m the sole 
judgment of the Commissioner, such unit pricing is obviously 
erroneous. 

b. Net Pricing Unless otherwise required by the Solic1tation, pnces 
shall be net, including transportation, customs, tariff, delivery and 
other charges fully prepaid by the Contractor to the destination 
indicated in the Solicitation or Purchase Order. 

c. "No Charge" Bid When Bids are n:questcd on a number of 
rroducts as a Group or lot, a Bidder desiring to Bid "no charge" on a 
Product in the Group or lot must clearly indicate such Otherwise, 
such Bid may be considered incomplete and be rejected, m \\hole or m 
part, at the discretion of the Commissioner. 

d. Educ:11tlonal Pricing All Products to be supplied for educational 
purposes that arc subject lo educational discounts shall be identified in 
the Bid and such discounts shall be made available to quahfymg 
institutions. 

e. Third Party Financing If Product acquisitions are financed 
through any third party financing, Contractor may be required as a 
condition of Contract award to agree to the terms and condi1ions of a 
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"Consent & Acknowledgment Agreement"" m a fonn acceptable to the 
Commissioner. 

r. Specific price decreases: 
(i) GSA Ch11ngcs: Where net pricing under the Contract is 
based on an approved GSA schedule, price decreases shall take 
effect automatically during the Contract lenn and apply to 
Purchase Orders submiued on or after the date the approved GSA 
schedule pricing decreases during the Contract term; or 

(II) Commcrc:i11I Price List Reductions: Where net pricing 
under the Contract is based on a discount from Contractor's list 
prices, price decreases shall take effect automatically during the 
Contract term and apply lo Purchase Orders submitted on or aller 
the date Contractor lowers its pricing on its commercial price lists 
during the Contract term; or 

(iii) Spcci11I Offers/Promotions Generally. Where Contractor 
generally offers more advantageous special price promotions or 
special discount pricing 10 other customers during the Contract 
tenn for a similar quantity. and the maximum price or discount 
associated with such off CT or promotion is heller than the discount 
or net pricing otherwise available under this Contract, such belier 
price or discount shall apply for similar quantity transactions 
under this Contract for the life of such general offer or promotion; 
and 

(iv) Specl11I Offers,'Promolions to Authorized Users. 
Contractor may offer Authorized Users, under either this Contract 
or any other con1rac1ing vehicle, competitive pricing which is 
lower than the net pricmg set forth herem at any lime during the 
Contract term and such lower pricing shall not be applied as a 
global price reduction under the Contract pursuant 10 the 
foregoing paragraph (iii). 

Unless otherwise specified in the Solicitation, Contractor may offer 
lower prices or better terms (sec Modification of Contract TentlS) on 
any specific Purchase Order from any Authorized User without being 
in conflict \\ ith. or having any obligation to comply on a global basis 
with, the terms ofth1s clause. 

g. Cost Propos:il Revisions A Contractor may be solicited prior to 
Contract award to propose the best possible offer for the Product 
being bid on, in accordance with State Finance Law Section 163(9)(c). 
A cost proposal revision must be a lower price than the initial price. 

14. SITE INSPECTION Where a Site inspection is required, Bidder 
shall be required to inspect the Site, including environmental or other 
cond111ons, for pre-existing deficiencies that may affect the installed 
Product or that may affect Bidder's ability lo properly deliver, install 
or otherwise provide the required Product. All inquiries regarding 
such conditions shall be made in writing. Bidder shall be deemed to 
have knowledge of any deficiencies or conditions that such inspection 
or inquiry might have disclosed. Bidder must provide a detailed 
e,i;planallon with 1ts Bid if additional work is required under this clause 
in order lo properly provide the required Product. 

IS. PURCHASING CARD The State's Purchasing Card program is 
designed to be an efficient and cost effective way to expedite 
purchases. The Purchasing Card (also referred to as the Procurement 
Card) is a credit card that enables Authorized Users to make 
authorized purchases directly from a Contractor without processing 
fonnal Purchase Orders. Purchasing Cards are issued lo selected 
employees who are authorized to make purchases for the Authorized 
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User. Cardholders can make purchases directly from any Contractor 
that accepts the Purchasing Card. 

BID EVALUATION 

16. BID EVALUATION The Commissioner reserves the right to 
accept or rcJect any and all Bids, or separable portions of Bids, and 
waive technicalities, irregularities, and omissions if the Commissioner 
detennincs the best interests of the State will be served. The 
Commissioner. in his or her sole discretion, may accept or reject 
illegible, mcomplete or vague Bids, and the Commissioner's dec1smn 
shall be final A conditional or revocable Bid which clearly 
communicates the terms or limitations of acceptance may be 
considered, and Contract award may be made in compliance with the 
Bidder's conditional or revocable terms in the Bid. 

17. TIE BIDS In the event two Bids arc found to be substantially 
equivalent. price shall be the basis for determining the award recipient. 
While prompt payment discounts will not be considered in 
determining the low Bid, the Commissioner may consider any prompt 
payment discount in resolving Bids which are otherwise tied. If two or 
more Bidders submit substantially equivalent Bids as to pricing or 
other factors. the decision of the Commissioner to award a Contract to 
one or more of such Bidders shall be final. 

18. QUANTITY CHANGES PRIOR TO A WARD The 
Commissioner reserves the right, nt any time prior to the award of a 
specific quantity Contract, to alter in good faith the quantities hsted in 
the Solicitation In the event such right is exercised, the lowest 
responsible Bidder meeting the Solicitation requirements will be 
advised of the revised quantities and afforded an opportunity to extend 
or reduce Its Bid price in relation to the changed quantities. Refusal by 
the low Bidder to so extend or reduce its Bid price may result in the 
rejection of its Bid and the award of such Contract to the lowest 
responsible Btddcr who accepts the revised qualifications. 

19. TIMEFRAME FOR OFFERS The Commissioner reserves the 
right to make awards within 60 days after the date of the Bid opening 
or such other pcnod of time as set forth in the Solicitation. The Bids 
must remain finn until a Contract is awarded, but if a Contract is not 
awarded within 60 days or other time period set forth in the 
Solicitation, the Bidder may withdraw its Bid any time thereafter by 
delivering lo the Commissioner written notice of the withdrawn! of its 
Bid. 

20. DEBRIEFINGS Pursuant to Section 163(9)(c) of the State 
Finance Law. any unsuccessful Bidder may request a debriefing 
regarding the reasons that the Bid submiued by the Bidder was not 
selected for award. Requt.-sts for a debriefing must be made within 15 
calendar days of notification by OGS that the Bid submitted by the 
Bidder was not selected for award. Requests should be submitted in 
writing to a designated contocl identi lied in the Solicitation. 

21. CONTRACT PUBLICITY Any Contractor press or media 
releases. advertisements. or promotional literature. regardless of the 
medium, referring to an awarded Contract must be reviewed and 
approved by the Commissioner prior lo issuance. In addition, 
Contractor shall not use, for any purpose, the New York State of 
Opportunity registered trademark or the New York State coat of arms 
without prior writh:n approval from the State. 
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TERMS & CONDITIONS 

22. CONTRACT CREATION/EXECUTION Except for contracts 
governed by Anicle 11-B of the State Finance Law, subject to and 
upon receipt of all required approvals as sci fonh in the Solicitation. a 
Contract shall be deemed executed and created with the successful 
Bidders upon the Comm1ssioner·s mailing or electronic 
communication to the address on the Bid/Contract of: (i) the final 
Contract Award Notice; (11) a fully executed Contract; or (iii) a 
Purchase Order authorized by the Commissioner. 

23. CONTRACT TERM - EXTENSION In addition to any stated 
extension periods in the Contract, any Contract or ponion thereof 
awarded by the Commissioner may be extended by mutual agreement 
of the Commissioner and the Contractor for an additional period of up 
lo one year. Such extension for up to an additional one-year period 
may be exercised on a month-lo-month basis or in other slated periods 
or11me. 

24. OFFICIAL USE ONL VINO PERSONAL USE The Contract 
1s only for official use by Authonzed Users. Use or the Contract for 
personal or private purposes is stnctly prohibited. 

25. PARTICIPATION IN CENTRALIZED CONTRACTS 
a. State Agencies All Slate Agencies may utilize and purchase 
under ;my Centralized Contract lei by the Commissioner, unless the 
Solicitation limlls purchases to specific State Agencies. 

b. Non-State Agency Authorized Users Authorized Users other 
than Stnte AgcnciL'S arc permitted lo make purchases through 
Centralized Contracts where pcmulled by law, the Contract or the 
Commissioner. 

c. Voluntary Extension Purchase Orders issued against a 
Centralized Contract by any Authorized User not provided for in the 
Contract shall be honored by the Contractor at its discrellon and only 
with the approval of the OGS Commissioner and any other approvals 
required by law. 

d. Responsibility for Performance Participation in Centralized 
Contracts by Authorized Users is permitted upon the following 
conditions: (i) the responsibility with regard to performance of any 
contractual obligation, covenant. condition or term thereunder by any 
Authorized User other than Stnle Agencies shall be borne and is 
expressly assumed by such Authorized User and not by the State, (1i) a 
breach of the Contract by any particular Authorized User shall neuher 
constitute nor be deemed a breach of the Contract as a whole which 
shall remain in full force and effect, and shall not affect the validity of 
the Contract nor the obligations of the Contractor thereunder 
respecting non-breaching Authorized Users, whether State or 
otherwise; (iii) for a breach by an Authorized User other than a State 
Agency, the Stale specifically and expressly disclaims any and all 
liability for such breach; and (iv) each non-Stale Agency Authonzed 
User and Contractor guarantees lo hold the Stale, its officers, agents 
and employees harmless from any liability that may be or is imposed 
by the non-State Agency Authorized Uscr·s or Contractor's failure to 
perform in accordance with its obligations under the Contract. 

c. Contract Migration Authorized Users holding individual 
Contracts with a Contractor at the time that Contractor is awarded a 
Centralized C onlracl for the same Products shall be permitted to 
migrate lo that Centralized Contract effective with its commencement 
date. Such migration shall not operate 10 diminish, alter or elimUlatc 
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any right 1ha1 the Authorized User otherwise had under the terms and 
conditions of their individual Contract. 

26. MODIFICATION OF CONTRACT TERMS The terms and 
conditions set fonh m the Contract shall govern all transactions by 
Authonzed Users under this Contract. The Contract may only be 
modified or amended upon mutual written agreement of the 
Commiss10ner and Contractor. 

The Contractor may, however, offer any Authorized User more 
advantageous pricing, payment, or other terms and conditions than 
those set fonh in the Contract. In such event, a copy of such terms 
shall be furnished to the Authorized User and Commissioner by the 
Contractor al the time of such offer. 

Other than where such terms arc more advantageous for the 
Authorized User than those set fonh in the Contract, no alteration or 
modification of the terms of the Contract, including subs1t1ution of 
Product, shall be valid or binding against an Authorized User unless 
authonzcd by the Commissioner or specified in the Contract Award 
Notificauon No such allcralion or modification shall be made by 
unilaterally affixing such terms lo Product upon delivery (including, 
but not limned 10, attachment or inclusion of standard pre-printed 
order forms. product literature, ··shrink wrap" terms accompanying 
software upon delivery, or other documents) or by incorporating such 
terms onto order forms, Purchase Orders or other documents 
forwarded by the Contractor for payment, no1w1thstandmg Authorized 
User's subsequent acceptance of Product, or that Authorized User has 
subsequently processed such document for approval or payment. 

27, SCOPE CHANGES The Commissioner reserves the right to 
require, by wntten order. changes to the scope or the Contract, 
provided that such changes do not materially alter the general scope of 
the ConlracL If any such change causes an increase or decrease in the 
cost of, or the time required for, performance of any pan of the work 
under the Contr.ict, whether or not changed by the order, the 
Commissioner shall, upon notice from Contractor as hereafter slated, 
make an equitable adjustment in the Contract pncc, the deli\ cry 
schedule or both nnd shall modify the Contract. The Contractor must 
assen Its right 10 an adjustment under this clause within 30 days from 
the: dah! of receipt of the written order. However, 1r the Commissioner 
decides that the facts justify ii, the Commissioner may provide an 
adjustment without receipt or a notice from Contractor. In the event of 
a dispute between the Contractor and the Commissioner, such dispute 
shall be resolved in accordance with the OGS Dispute Resolution 
Procedures, provided. however, tl1at nothing in this clause shalt excuse 
the Contractor from proceeding with the Contract as changed. 

28. ESTIMATED/SPECIFIC QUANTITY CONTRACTS 
Estimated quanllty contracts, also referred to as indefinite 
delivery/mdcfimte quantity contracts, are expressly agreed and 
understood to be made for only the quantities, if any, actually ordered 
durmg the Contract term. No guarantee of any quantity 1s implied or 
giHn, 

With respect to any specific quantity stated in the Contract, the 
Commissioner reserves the right after award to order up to 20'!-o more 
or less (rounded to the next highest whole number) than the specific 
quan1111cs called for in the Contract. Notwithstanding the foregoing, 
the Commissioner may purchase greater or lesser percentages of 
Contract quantities should the Commissioner and Contractor so agree. 
Such agreement may include an equitable price adJustmcnl. 

29. EMERGENCY CONTRACTS In the event that a disaster 
emergency 1s declared by Executive Order under Section 28 of Article 
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2-B of the E.,ecutive Law, or the Commissioner detennines pursuant 
to his or her authority under Section 163( I0)(b) of the State finance 
Law that an emergency exists requiring the prompt and immediate 
delivery of Product, the Commissioner rcscr\'cs the right to obtain 
such Product from any source, including but not limited to this 
Contract, as the Commissioner in his or her sole discretion detennines 
will meet the needs of such emergency. Contractor shall not be 
entitled to any claim for lost profits for Product procured from other 
sources pursuant to this clause. The reasons underlying the finding 
that an emergency exists shall be included in the procurement record. 

30. PURCHASE ORDERS Unless othenvisc authorized in writing 
by the Commissioner, no Product is to be delivered or furnished by 
Contractor until transmittal of an official Purchase Order from the 
Authorized User. Unless terminated or cancelled pursuant to the 
authority vested in the Commissioner, Purchase Orders shall be 
effective and binding upon the Contractor (i) in the case of fom1al 
wntten Purchase Orders, when placed in the mail prior to the 
termination of the Contract and addressed to the Contractor at the 
address for receipt of orders set forth in the Contract or in the Contract 
Award Notification or (ii) in the case of electronic Purchase Orders or 
Purchasing Card purchases. when electronically transmitted to the 
Contractor prior to the termination of the Contract. 

All Purchase Orders issued pursuant lo a Contract let by the 
Commissioner must be identified with the appropriate Contract 
number and. if necessary. required State approvals. As deemed 
necessary. the Authorized User may confirm pricing and other Product 
information with the Contractor prior to placement oflhe Purchase 
Order. The State reserws the right to require any other information 
from the Contractor which the State deems necessary in order to 
complete any Purchase Order placed under the Contract. Unless 
otherwise specified, all Purchase Orders against Centralized Contracts 
will be placed by Authorized Users directly with the Contractor.and 
any discrepancy between the tenns stated on the Contractor's order 
fonn, confirmation or acknowledgment, and the Contract tenns shall 
be resolved in favor of the terms most favorable to the Authorized 
User. Should an Authorized User add written tem1s and conditions to 
the Purchase Order that conflict with the terms and conditions of the 
Contract, the Contractor has the option ofrejecting the Purchase Order 
within five business days of its receipt but shall first attempt to 
negotiate the additional written terms and conditions in good faith with 
the Authorized User, or fulfill the Purchase Order. Notwithstanding 
the above, the Authorized User reserves the right 10 dispute any 
discrepancies arising from the presentation of additional terms and 
conditions with the Contractor. 

If, with respect to an Agency Specific Contract let by the 
Commissioner, o Purchase Order is not received by the Contractor 
within two weeks after the issuance of a Contract Award Notification, 
it is the responsibility of the Contractor to request in writing that the 
appropriate Authorized User forward a Purchase Order. If, ther1.-after, 
a Purchase Order is not received within a reasonable period of time, 
the Contractor shall promptly notify in writing the appropriate 
purchasing officer in OGS. Failure to timely notify such officer may. 
in the discretion of the OGS Commissioner and without cost 10 the 
State, result in the cancellation of such requirement by the OGS 
Commissioner with a corresponding reduction in the Contract quantity 
and price. 

31. PRODUCT DELIVERY Delivery must be made as ordered to 
the address specified on the Purchase Order and in accordance with the 
terms of the Contract. Delivery shall be made within 30 calendar days 
:ifter receipt of a Purchase Order by the Contractor, unless otherwise 
agreed to by the Authorized User and the Contractor. The decision of 
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the Commissioner as to compliance with delivery terms shall be final. 
The burden of proof for delay in receipt of a Purchase Order shall rest 
with the Contractor. In all instances of a potential or actual delay in 
dcli\ery. the Contractor shall immediately notify the Commissioner 
and the Authonzed User, and confirm in writing the explanation of the 
delay, :ind take appropriate action to avoid any subsequent late 
deliveries. Any extension of time for delivery must be requested in 
writing by the Contractor and approved in writing by the Authorized 
User. If compliance with the delivery time schedule is a material tem1 
of the Contract. failure to meet such delivery time schedule may be 
grounds for cancellation of the order or, in the Commissioner's 
discretion. the Contract. 

32. WEEKEND AND HOLIDAY DELIVERIES Unless otherwise 
specified in the Contract or by an Authorized User, deliveries will be 
scheduled for ordinary business hours, Monday through Friday 
(e:o1cluding legal holidays observed by the State of New York). 
Deliveries may be scheduled by mutual agreeml?nl for Saturdays, 
Sundays or legal holidays observed by thl? State of New York where 
the Product is for daily consumption. an emergency exists. the delivery 
is a replacement, dl?livery is late, or other reasonable circumstance in 
which event the convenience of the Authorized User shall govern 

33. SHIPPING/RECEIPT OF PRODUCT 
a. Packaging Product shall be securely and properly packed for 
shipment, storage and stocking in appropriate, clearly labeled shipping 
containers and according to accepted commercial practice, without any 
extra charges for packing m:iterials. cases or other types of containers 
The container shall become and rcmnm the property of the Authorized 
User unless otherwise specified in the Contract documents. 

b. Shipping Ch::irges Unless othcnvise stated in the Contract, all 
deliveries shall be deemed to be freight on board (F.O.B.) destination 
tailgate delivery al the dock of the Authorized Usl?r. Unless otherwise 
agreed, items purchased at a price F.O.B. shipping point plus 
transportation charges shall not relieve the Contractor from 
responsibility for safe and proper delhery notwithstanding the 
Authorized User's payment of transportation charges. Contractor shall 
be responsible for ensurini:; that the bill of lading states "charges 
prepaid" for all shipments 

c. Receipt of Product The Contractor shall be solely responsible 
for assuring that deliveries are made to the locations and/or pl?rsonnel 
specified by the Authorized User in the Purchase Order. Any losses or 
delays resulting from the Contractor's failure to deliver Product to the 
spl?cificd locations or personnel shall be borne c11:clus1vely by the 
Contractor. 

34. TITLE AND RISK OF LOSS FOR PRODUCTS OTHER 
THAN TECHNOLOGY PRODUCTS Notwithstanding the fonn of 
shipment, title or other property interest, risk of loss for Products other 
than technology Products shall not p:iss from the Contractor to the 
Authorized User until the Products have been received. inspected and 
accepted by the receiving entity. Acceptance shall occur within a 
reasonable time or m accordance with such other defined acceptance 
period as may be specified m the Contr:ict or Purch:isc Order. Mere 
acknowledgment by Authorized User personnel of the delivery or 
receipt of goods (e.g., signed bill of lading) shall not be deemed or 
construed as acceptance of the Products received. Any delivery of 
Product that is subst:indard or docs not comply with the Contract may 
be rejected or accepted on an :idjusted price basis. as determined by the 
Commissioner Title, risk of loss, and acceptance for technology 
Products shall be governed by the Product Acceptance clause. 
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35. PRODUCT SUBSTITUTION In the event n specified Product 
listed in the Contract becomes unavailable or cannot be supplied by 
the Contractor for any reason (except as provided for in the 
Savings/Force MaJeurc clause). a Product deemed m writing by the 
Commissioner to be equal to or better than the specified Product must 
be substituted by the Contractor at no additional cost or expense to the 
Authorized User. Unless otherwise specified, any substitution of 
Product prior to the Commissioner's written appro\'a[ may be cause for 
termination of Contract. 

36. REJECTED PRODUCT When Product is rejected. it must be 
removed by the Contractor from the premises of the Authorized User 
within ten calendar days ofnotilicatton of rejection by the Authorized 
User. Upon notificauon of rejection, risk ofloss ofreJected or non• 
conforming Product shall remain with Contractor. Rejected items not 
removed by the Contractor withm ten calendar days ofnoulication 
shall be regarded as abandoned by the Contractor. and the Authonzcd 
User shall have the right 10 dispose of Product as its own propcny 
The Contractor shall promptly reimburse the Authorized User for any 
and all costs and expenses incurred in storage or effecting removal or 
disposition nfier the ten-calendar-day period. 

37. INSTALLATION Where installation is required, Contractor 
shall be responsible for placing and installing the Product in the 
required locations All materials used in the installation shall be of 
good quality and shall be free from any and all defects that would mar 
the Product or render it unsound. Installation includes the furnishing 
of any equipment. rigging and materials required to install or place the 
Product in the proper location. The Contractor shall protect the Site 
from damage for all its work and shall repair damages or injury of any 
kind caused by the Contractor, its employees, officers or ngents. If 
any alterauon, dismantling or excavation, etc. is required to effect 
installation. the Contractor shall thereafter promptly rL'Slore the 
structure or Site. Work shall be performed to cause the least 
inconvenience to the Authonzcd User and with proper consideration 
for the rights of other Contractors or workers. The Contractor shall 
promptly perform its work and shall coordinate its activities with those 
of other Contractors. The Contractor shall clean up and remove all 
debns and rubbish from its work as required or directed. Upon 
complet1on of the work. the building o.nd surrounding area of work 
shall be left clean and in a neat. unobstructed condition, and 
everything in sausfoctory repair and order. 

38. REPAIRED OR REPLACED PRODUCTS, PARTS, OR 
COMPONENTS Where the Contractor is required to rep:ur, replace 
or substitute Product or parts or components of the Product under the 
Contract, the repaired, replaced or substituted Products shall be subject 
to nil terms and conditions for new parts and components set forth in 
the Contract including warranties, as set forth in the Warranties clause 
herein. RL"Placcd or rL'Paircd Product or parts and components of such 
Product shall be new and shall, if a\'ailable, be replaced by the original 
manufacturer's component or part. Rcmanufactured pans or components 
meeting new Product standards may be permitted by the Commissioner or 
Authonzcd User. Before installation. all proposL'<i substitutes for the 
original manufacturers· installed parts or components must be appro\'cd 
by the Authorized User. The part or component shall be equal to or of 
better quahty than the original part or component being replaced. 

39. EMPLOYEES. SUBCONTRACTORS AND AGENTS All 
employees, Subcontractors, or agents of the Contractor pcrfonning work 
under the Contract must be trained staff or technicians who ltk.'Ct or 
exceed the professional, tL"Chnical, and training qualifications set forth in 
the Contract or the Purchase Order, and must comply with all security and 
administrative requirements of the Authorized User that are 
communicated to the Contractor. The Commissioner and the Authorized 
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User reserve the right to conduct a security background check or 
otherwise approve any employee, Subcontractor, or agent furnished by 
Contractor and to refuse access to or require replacement of any personnel 
for cause based on profL'Ssional. technical or training qualilicattons, 
quality of work or change in ~"Curity status or non-compliance with 
Authorized User's security or other requirements. Such approval shall 
not relieve the Contractor of the obligation to perfonn all work in 
compliance with the Contract or the Purchase OrdL'I', 111c Commissioner 
and the AulhorizL-d User reserve the right lo rejL"Ct and/or bar from any 
fac1lny for cause any employee, Subcontractor, or agent of the Contractor. 

40. ASSIGNMENT In accordance with Section 138 of the State 
Finance Law, the Contractor shall not assign. transfer, convey, sublet, 
or othenvise dispose of the Contract or its right, title or interest therein, 
or Its power lo execute such Contract to any other person, company. 
lim1 or corporation in performance of the Contract without the prior 
wnttcn consent of the Commissioner or Authorized User (as · 
applicable); provided, however, any consent shall not be unreasonably 
withheld, conditioned, delnyed or denied. The Commissioner may 
waive the requirement that such consent be obtained in advance where 
the Contractor verifies that the assignment, transfer, conveyance. 
sublease. or other disposition is due to, but not necessarily limited to, a 
reorganization. merger, or consolidation of the Contractor's business 
entity or enterprise. 

Notwithstanding the foregoing, the State shall not hinder, prevent or 
affect assignment of money by a Contractor for tile benefit of its 
creditors. Prior to a consent to ussignmcnt of monies becoming 
elTecttve, the ContrJctor shall file a written notice of such monies 
assignments with the State Comptroller. Prior to a consent lo 
assignment of a Contract, or ponion thereof, becoming effective, the 
Contractor shall submit the request for assignment to the 
Comm1ss1oner and seek written agreement from the Commissioner 
which \\ill be liled with the State Comptroller. Commissioner shall use 
reasonable efforts to promptly respond to any request by Contractor 
for an assignment, provided thot Contractor supplies sufficient 
infonnalton about the party lo whom the Contractor proposes to assign 
the Con1rai:t. 

Upon notice to the Contractor, the Contract may be assigned without 
the consent of the Contractor to another State Agency or subdivision 
of the State pursuant to a governmental reorganization or assignment 
of funcllons under which the funcllons arc transferred to a successor 
Agency or to another Agency that assumes OGS responsibilities for 
the Contract. 

41. SUBCONTRACTORS AND SUPPLIERS The Commissioner 
reserves the nght to rcJect any proposed Subcontractor or supplier for 
bona fide business reasons. including. but not limited to: the company 
failed to solicit New York State certified minority- and women-owned 
business enterpnses as required m prior OGS Contracts; the fact that 
such Subcontractor or supplier is on the New York State Department 
of Labor's list of companies with which New York State cannot do 
business, the Commissioner's determination that the company 1s not 
qualified or 1s not responsible, orthe fact that the company has 
previously provided unsausfactory work or services. 

42. SUSPENSION OF WORK Thi: Commissioner, in his or her 
sole discretion, reserves the right to suspend any or all activities under 
the Contract, at any time, m the best interests of the Authorized User. 
In the event of such suspension. the Contractor will be given a formal 
written notice outlining the particulars of such suspension. Examples 
of the reason for such suspension include, but are not limited to, a 
budget freeze or reduction in State spending, declaration of 
emergency. contract compliance issues or other circumstances. Upon 
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issuance of such notice, the Contmctor is not to accept any Purchase 
Orders, and shall comply with the suspension order. Activity may 
resume al such time as the Commissioner issues a fonnal written 
notice authorizing a resumption of perfom1ance under the Contract. 

An Authorized User may issue a formal written notice for the 
suspension of work for which it has engaged the Contractor for 
reasons specified in the above pamgraph. The written notice shall set 
forth the reason for such suspension and a copy of the written notice 
shall be provided to the Commissioner. 

43. TERMINA TIO:'J 
a. For Cause For a material breach that remains uncured for more 
than 30 calendar days or other longer period as specified by written notice 
to the Contractor, Ilic Contract or Purchase Order may be tenninatcd by 
the Commissioner or Authorized User respectively. Neither the State 
nor an Authorized User shall be liable for any of Contractor's costs 
arisini; from the failure 10 perform or the termination, including 
without limitation costs incurred after the date oftcnnim1tion. Such 
tennination shall be upon wrillen notice to the Contractor. In such 
event, the Commissioner or Aulltorized User may complete the 
contractual requirements in any manner it may deem advisable and 
pursue available legal or equitable remedies for breach. 

b. For Convenience This Contract may be terminated at any time by 
the Commissioner for convenience upon 60 calendar days or other longer 
period as specified by written notice, without penalty or other early 
tennim11ion charges due. Such tenninntion of the Contract shall not 
affect any project or Purchase Order that has been issued under the 
Contract prior tti the date of such termination. If the Contract is 
terminated pursuant to this subdivision, the Authorized User shall 
remain liable for all accrued but unpaid charges incurred through the 
date of the tcnnination. Contractor shall use due diligence and fulfill 
any outstanding Purchase Orders. 

c. For Violation or Sections 139-j and 139-k or the S1:ate Fin:ance 
Law The Commissioner reserves the right to 1ermina1c the Contract in 
the event it is found that the certificalion filed by the Bidder in 
accordance wirh Section 139-k of the State Finance Law was 
intentionally false or inlenlionally incomplete. Upon such finding, the 
Commissioner may exercise his or her tennination right by providing 
written notification lo the Contractor in accordance with the written 
norification terms of the Contract. 

d. For Viol:ilion or Scc:tion S-11 or lhe New York Stale Tax Law 
The Commissioner reserves the right to tenninate the Contract in !he 
event it is found that the certificarion filed by the Con1rac1or in 
accordance with Section 5-a of the Tax Law is not timely filed during 
the term of the Contract or the certification furnished was intentionally 
false or intentionally incomplete. Upon such finding. the 
Commissioner may exercise his or her termination right by providing 
written notification to rhe Contraclor in accordance with rhc written 
notification lerms of the Contract. 

e. For Non-Responsibility The Bidder agrees that if it is found by 
!he State that the Bidder's responses to the Vendor Responsibility 
Questionnaire were inrentionally false or intentionally incomplete, on 
such finding, the Commissioner may terminate the Conlract. 

Upon written notice to the Conlractor, and a reasonable opportunity to 
be heard with appropriate OGS officials or staff, the Contract may be 
tenninated by the Commissioner at the Contractor's expense where the 
Contractor is determined by the Commissioner to be non-responsible. 
In such event, the Commissioner may complete lhe contractual 

APRIL 2016 

APPEND/XS 

requirements in any manner he or she may deem advisable and pursue 
available legal or equitable remedies for breach. 

In no case shall such tennination of the Contract by the Stale be 
dcemcd a breach !hereof. nor shall rhc State be liable for any damages 
for lost profits or otherwise, which may be sustained by the Contractor 
as a result or such termination. 

r. Upon Convklion or Certain Crimes The Commissioner 
reserves the nghl to terminate the Contract in the event ii is found that 
a member, partner, director or officer of Contractor is convicted or one 
or more of the following: Bribery Involving Public Servants and 
Related Offenses as defined in Article 200 of the New York State 
Penal Law. Corrupting the Government as defined in Article 496 of 
the New York Stale Penal Law; or Defrauding the Government as 
defined in Section 195.20 of the New York Stale Penal Law. 

44. SAVINGS/FORCE MAJEURE A force majeurc occurrence is 
an event or effect that cannot be reasonably anticipated or controlled 
and 1s not due to the negligence or willful misconduct of the affected 
party. Force majcure includes, but is not limited to, acls of God, acts 
of war, acts of public enemies, terrorism, strikes, fires, explosions, 
actions of lhc elements, floods. or other similar causes beyond the 
control of the Contractor or the Commissioner in lhe performance of 
the Contract where non-pcrfonnnncc, by exercise of reasonable 
d1flgcnce, cannot be prevented, 

The affected party shall provide the other party with written notice of 
any force majcurc occurrence as soon as the delay is known and 
provide the olher party with a written contingency plan to address the 
force ma1eure occurrence. including. but not limited to, specificity on 
quantities of materials, tooling, people, and other resources that will 
need 10 be redirected to another facility and the process of red1rec1ing 
them Furthermore, the affected party shall use its commercially 
reasonable efforts to resume proper performance within an appropriate 
period of time. Notwithstanding the foregoing. if the force majeurc 
condition continues beyond 30 days, the parties to the Contract shall 
jointly decide on an appropriate course of action that will permit 
fulfillment of the parties' obJectives under the Contract. 

The Contractor agrees that m the event of a delay or failure of 
perfonnance by the Contractor under the Contract due to a force 
majcure occurrence: 

a. The Commissioner may purchase from other sources 
(without recourse to and by the Contractor for the costs and 
expenses thereof) to replace all or part of the Produc1s which arc 
the subject of the delay, which purchases may be deducted from 
lhe Contract quantities wt1hou1 penalty or liability to lhc State, or 
b. The Contractor will provide Authorized Users with access to 
Products first in order 10 fulfill orders placed before the force 
majeure event occurred The Commissioner agrees that 
Authorized Users shall accept allocared performance or 
dehvcnes dunng the occurrence of the force ma;cure event. 

Neither the Contractor nor rhe Commissioner shall be liable lo the 
other for any delay in or failure of performance under the Contract due 
to a force majeure occurrence. Any such delay in or failure of 
pt:rforrnance shall not constitute default or give rise 10 any liability for 
dDmagcs, The existence of such causes of such delay or failure shall 
extend the period for performance to such extent as determined by the 
Contractor and the Comm1ss1oner to be necessary lo enable complete 
performance by the Contractor if reasonable diligence is exercised 
after the cause of delay or failure has been removed, 
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Notwithstanding the above, at the discreuon of the Commissioner 
where the delay or failure will significantly impair the value of the 
Contract to the State or to Authorized Users, the Commissioner may 
tenninate the Contract or the pon1on thereof which is subject to delays, 
and thereby discharge any unexecuted ponion of the Contract or the 
relative part thereof. 

In addition, the Commissioner reserves the right. in his or her sole 
discrellon, to make an equitable adJustment in the Contract tenns 
and/or pncmg should extreme and unforeseen volatility in the 
marke1place affect pricing or the availability of supply. "Extreme and 
unforeseen volatility in the marketplace" 1s defined as market 
circumstances which meet the following criteria: (i) the volatihty is 
due to causes outside the control of Contractor; {ii) the volatility 
affects the marketplace or industry, not just the particular Contract 
source of supply, {ui) the effect on pricing or availability of supply is 
substantial, and (iv) the volatility so affocts Contractor's perfonn:mce 
that continued performance of the Contract would result in a 
substantial loss to the Contractor. In the event of a dispute between 
the Contractor and the Commissmner, such dispute shall be resolved in 
accordance with the OGS Dispute Resolution Procedures; provided. 
however, that nothing in this clause shall excuse the Contractor from 
pcrfonning m accordance with the Contract as changed. 

4S. CONTRACT INVOICING 
a. Invoicing Contractor and the dcalers.'distributorsfrcsellers 
designated by the Contr:ictor, if any, shall provide complete and 
accurate billing invoices to each Authorized User in order to receive 
payment Billing invoices subm111ed to an Authoriz~-d User must 
contain all 1nfonnat1on required by the Contract and the State 
Comprroller or other appropri:ite fiscal officer. 

Contractor sh:ill provide, upon request of the Commissioner, any and 
all information necessary to venfy the accuracy of the billings. Such 
infonnation shall be provided in a commercially reasonable maruter as 
requested by the Commissioner. The Commissioner may direct the 
Contractor to provide the infonnation to the Stale Comptroller or to 
any Authonzcd User of the Contract. 

b, Payment of Contr11ct Purchases made by an Authorized User 
when the State Comptroller is responsible for issuing such 
payment The Authorized User and Contractor agree that payments 
for invoices submitted by the Contractor shall only be rendered 
electronically unless payment by paper check is expressly authorized 
by the Commissioner, in the Commissioner's sole discretion, due to 
extenuating circumstances. Such electronic payments shall be made in 
accordance with ordinary State procedures and practices. The 
Contractor shall comply with the State Comptroller's procedures to 
authorize electronic payments. Authorization forms arc available at 
the State Comptroller website at www.osc.state.nv.us, by e-mail :it 
HelpDesk@sfs.nv.gov, or by telephone at (518) 457-7737 or toll free 
(877) 737-4185. Contractor acknowledges that it will not recci\ e 
payment on any invoices submitted under this Contract that arc 
payable by the Stale Comptroller ifit docs not comply with the State 
Comptroller's electronic payment procedures, except where the 
Comm1ss10ner has expressly authorized payment by paper check as set 
forth above. 

c. Payment of Contract Purchases made by an Authorized User 
when the State Comptroller is not responsible for Issuing such 
payment The Authonzed User and Contractor agree that payments 
for such Contract purchases shalt be billed directly by Contractor on 
invoices/vouchers, together with complete and accurate supponing 
documentation as required by the Authorized User. Such payments 
shall be as mandated by the appropriate governing law from the receipt 
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of a proper invoice. Such Authorized User and Contractor arc strongly 
encouraged to establish electronic payments. 

46. DEFAULT - AUTHORIZED USER 
a. Breach by Authorized User An Authorized User's breach shall 
not be deemed a breach of the Centralized Contract; rather, it shall be 
deemed a breach of the Authorized User's perfonnance under the 
terms and conditions of the Centralized Contract. 

b. Failure to Make Payment In the event a participating 
Authorized User fails to make payment to the Contractor for Products 
delivered, accepted and properly invoiced, within 30 calendar days of 
such delivery and acceptance, the Contractor may, upon five business 
days ad\"ance written notice to both the Commissioner and the 
Authorized User' s purchasing official, suspend additional prov1S1on of 
Products to such entity until such time as reasonable arrangements 
have been made and assurances given by such entity for current and 
future Contract payments. 

c. Notice of Breach Notwithstanding the foregoing, the Contractor 
shall, at least IO business days prior to declaring a breach of Contract 
by any Authorized User, by cenified or registered mail, notify both the 
Commissioner and the purchasing official of the breaching Authonzcd 
User of the specific facts, circumstances and grounds upon which a 
breach will be declared. 

d, Insufficient basis If lhe Contraclor's basis for declaring a breach 
is insufficient, the Contractor's declaration of breach and failure to 
provide Products to an Authorized User may constitute a breach of the 
Contract, and the Authorized User m:iy thereafter seek any remedy 
available at law or equity. 

47. PROMPT PAYMENTS 
11. By State Agencies Upon acceptance of Product or as otherwise 
provided by Contract, Contractor may invoice for payment The 
required payment date shall be 30 calendar days, excluding legal 
holidays, from the receipt of a proper invoice, as determined in 
accordance with Stale Finance Law Section 179-f(2) and 2 NVCRR 
Pan 18. The payment of interest on certain payments due and owed by 
the State Agency may be made m accordance with Slate Finance Law 
Sections 179-d et seq and the implementing regulations (2 NYCRR 
§ 18.1 et seq) 

b. By Non.Stale Agencies Upon acceptance of Product or as 
otherwise provided by Contract, Contractor may invoice for payment. 
The required payment date shall be 30 calendar days, excluding legal 
holidays, or as mandated by the appropriate governing law from the 
receipt ofa proper invoice. The tenns of Article 11-A of the State 
Finance Law apply only to procurements by and the consequent 
payment obligations of State Agencies. Neither expressly nor by ony 
implication is the statute applicable to non-State agency Authorized 
Users. Neilher OGS nor the State Comptroller 1s responsible for 
payments on any purchases made by a non-State agency Authonzed 
User. 

c. By Contractor Should th!! Contractor be liable for any payments 
to the State hereunder, interc:st, late payment charges and collection fee 
charges will be dclermmcd and assessed pursuant to Section 18 of the 
State Finance Law. 

48. REMEDIES FOR BREACH Unless otherwise specified by the 
Authorized User m a Mini-Bid or Purchase Order, in the event that 
Contractor fails to observe or perfonn any tenn or condition of the 
Contract and such fat lure remains uncured after I 5 calendar days 
following written notice by the Commissioner or an Authonzed User, 
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the Commissioner or an Authorized User may exercise all rights and 
remedies available at law or in equity Notwithstanding the foregoing, 
if such failure is of a nature that it cannot be cured completely within 
15 calendar days and Contractor shall ha\e commenced its cure of 
such failure within such period and shall thereafier diligently prosecute 
all steps necessary to cure such failure, such 15-day period may, in the 
sole discretion of the Commissioner or the Authorized User, be 
extended for a reasonable period in no event to exceed 60 calendar 
days It 1s understood and agreed that the rights and remedies 
av:ulable to the Comrn1ss1oner and Authonzed Users in the event of 
breach shall include but not be limited to the following: 

a. Cover/Substitute Performance In lite event of Contractor's 
material, uncured breach, the Commissioner or Authorized User may, 
with or without issuing a fonnal Solicitation: (i) purchase from other 
sources; or (ii) if the Commissioner or Authorized User is unsuccessful 
aner making reasonable attempts. under the circumstances thcn
ex1stmg, 10 timely obtain acceptable replacement Product of equal or 
comparable quality, the Commissioner or Authorized User may 
acquire acceptable replacement Product of lesser or greater quality. 
Such purchases may be deducted from the Contract quantity without 
penalty or liability lo the State. 

b. Withhold Paymenl In any case where a reasonable question of 
material, uncured non-perfonnance by Contractor arises, payment may 
be withheld in whole or in pan at the discretion of the Authorized 
User. 

c. Bankruptcy In the event that the Contractor files, or there is 
filed against Contractor, a petition under the U.S. Bankruptcy Code 
during the tem1 of this Centralized Contract, Authorized Users may, at 
their discretion, make application to exercise their right 10 set-ofT 
against monies due the debtor or. under the doctrine of recoupment, be 
credited thc amounts owed by the Contractor arising out of the same 
transactions. 

d. Reimbursement of Costs Incurred The Contractor agrees 10 

reimburse the Authorized User promptly for any and all additional 
costs and expenses incurred for acquiring accept:1ble replacement 
Product. Should the cost of cover be less than the Contract price, the 
Contractor shall have no claim to the difference. The Contractor 
covenants and agrees that in the evcnt suit is successfully prosecuted 
for any default on the part of the Contractor, all costs and expenses, 
including reasonable attorney's fees. shall be paid by the Contractor. 

Wherc the Contractor fails 10 timely deliver pursuant to the guaranteed 
delivery tenns of the Contract, the ordering Authorized User may 
obtain replacemcnt Product temporarily and the cost of the 
replacement Product shall be deducted from the Contract quantity 
wuhout penalty or liability to the State. 

e. Deduction/Credit Sums due as a result of these remcdies may 
be deducted or offset by the Authorized User from paymcnts due, or to 
become due, the Contractor on the s:1me or another transaction. If no 
deducuon or only a panial deduction is made in such fashion the 
Contractor shall pay to the Authorized User the amount of such claim 
or ponion of the claim still outstanding. on demand. The 
Commissioner reserves the right to detenninc the disposition of any 
rebates, settlements, restitution, damages, etc., that arise from the 
administration of the Contract. 

49. ASSIGNMENT Of CLAIM Contractor hereby assigns 10 the 
State any and all claims for overcharges associated with this Contract 
that may anse under the antitrust laws of the Unitcd States, 15 USC 
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Section I, et seq. and the antitrust laws of the State of New York. 
General Business Law Section 340, ct seq 

50. TOXIC SUBSTANCES Each Contractor furnishing a toxic 
substance, as defined by Section 875 of the Labor Law, shall provide 
such Authorized User with not less than two copies of a Safety Data 
Sheet, which sheet shall include for each such substance the 
infomiation outlined in Section 876 of the Labor Law. 

Before any chemical product is used or applied on or in any building, a 
copy of the product label and Safety Data Sheet must be provided to and 
approved by tile Authorized User. 

SJ. INDEPENDENT CONTRACTOR It is understood and agreed 
that the legal status of the Contractor, its Subcontractors, agents. officers 
and employees under this Contract is that of an independent contractor, 
and in no manner shall they be dt.'Cmed employ1.-es of the Authonzed 
User, and therefore arc not entitled to any of the benefits associated with 
such employment. 

52. SECURITY Contractor warrants, covenants and represents that, 
in the performance of the Contract, Contractor, its agents, 
Subcontractors, officers, distributors, resellers and employees will 
comply fully with all security procedures of the Authorized User set 
fonh m the Contract or PurchllSC Order or otherwise communicated in 
advance lo the Contractor including but not limited to physical, 
facility, documentary and cybcr security rules, procedures and 
protocols. 

SJ. COOPERATION WITH THJRD PARTIES The Contractor 
shall be responsible for fully cooperating with any third pany. 
including but not limited to other Contractors or Subcontractors of the 
Authorized User, as necessary to ensure delivery or perfonnance of 
Product. 

54. WARRANTIES 
n. Product Performance Contractor hereby warrants and 
represents that the Products acquired by the Authorized User under 
this Contract confonn to the manufacturer's specifications. 
perfonnance standards and Documentation and that the 
Documentation fully describes the proper procedure for using the 
Products. 

b. Title and Ownership Contractor warrants and represents that it 
has (i) full ownership. clear title free of all hens. or (ii) the right to 
transfer or deliver speci lied hcense rights to any Products acquired by 
Authorized User under this Contract. Contractor shall be solely liable 
for any costs of acquisition assocmted therewith. Contractor shall 
indemnify Authorized Users and hold Authorized Users hannless from 
any damages and hab1hties (including reasonable altomeys' fees and 
costs) arising from any breach of Contractor's warranties as set fonh 
herein 

c. Product Warranty Contractor funher Y.arrants and represents 
that Products, components or pans specified and furnished by or 
through Contractor. whether specified and furnished md1v1dually or as 
a system, shall be substantially free from defects in material and 
workmanship and will conform to all requirements of the Contract for 
the manufacturer's standard commercial warranty period. if 
applicable. or for a minimum of one year from the date of acceptance, 
whichever is longer (the "Product warranty period"). 

During the Product warranty period, defects m·the materials or 
workmanship of Products, components, or pans specified and 
furnished by or through Contractor, whether specified and furnished 
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individually or as a system, shall be repaired or replaced by 
Contractor at no cost or expense to the Authorized User. Contractor 
shall extend the Product warranty penod for individual Products, or 
for the system as a whole. as applicable, by the cumulative periods of 
time, af\er notification, during which an individual Product, or the 
system as a whole, requires repairs or replacement resulting in down 
time or is in the possession of the Contractor, its agents, officers, 
Subcontractors, distributors, resellers or employees ("cxtcmkd 
warranty"). 

Any component or part replaced by the Contractor under the Contract 
warranties shnll be guaranteed for the greater of: (1) the Product 
warranty period set fonh herein; or (1i) the manufacturer's standard 
commercial warranty period offered for the component or part, if 
applicnble. 

All costs for materials. labor, and transportation incurred to rep:11r or 
replace Products, parts, components, or systems as a whole dunng the 
warranty period shall be borne solely by the Contractor, and the State 
or Authorized User shall in no event be liable or responsible therefor. 

Where Contractor, the Third-Party Sofiware vendor, or other third
party manufacturer markets any Product delivered by or through 
Contractor with a standard commercial warranty, such standard 
warranty shall be in addition to, and not relieve the Contractor from. 
Contractor's warranty obligations dunng the Product warranty and 
extended wnrranty periods. Where such standard commercial 
warranty covers all or some of the Product warranty or extended 
warranty periods, Contractor shall be responsible for the coordination 
during the Product warranty or extended warranty periods with Third
Party Sofiwarc vendor or other llurd-party manufacturers for warranty 
repair or replacement of Third-Party Software vendor or other th1rd
pany manufacturer's Product. 

Where Contractor, Third-Party Software vendor. or other thml-pany 
manufacturer markets any Product with a standard commercial 
warranty that goes beyond the Product warranty or extended warranty 
periods, Contractor shall notify the Authorized User and pass through 
the standard commercial warranty to Authorized User at no additional 
charge; provided. however, that Contractor shall not be responsible for 
coordinating scrvic1.-s under the standanl commcrc ial warranty a ficr 
expiration of the Product warranty and extended warranty periods. 

Unless recycled. recyclable, or recovered materials arc available in 
accordance with the Remanufacturcd, Recycled, Recyclable, or 
Recovered Matcrinls clause, Product offered shall be standard new 
equipment, current model or most recent release of regular stock 
product with all pans regularly used with the type of equipment 
ofTcred. Contractor further warrants and represents that no component 
or pan has been substituted or applied contrary to the manufacturer's 
recommendations and standard practice. 

Contractor shall not be responsible for any modification of the 
Products made by an Authorized User without Contractor's approval. 

d. Virus Warranty The Contractor represents and warrants that 
any Product acquired under the Contract by the Authorized User does 
not contain any known Viruses. Contractor is not responsible for 
Viruses introduced at an Authorized User's Site. 

e. Date/Time Warranty Contractor warrants ll1a1 Product furnished 
pursuant to this Contract shall. when used in accordance with the Product 
Documentation. be able to accurately process date/time data (including, 
but not limited to, calculating, comparing, and sequencing) transitions, 
including leap year calculations. Where a Contractor proposes or an 
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acqms1tion rcquin..-s that sp1.-cilic Products must perform as a package or 
system, this warranty shall apply to the Products as a system. 

Where Contractor is providing ongoing services. including but not hmited 
10: (1) consuhmg, integration. code or data conversion, (ii) maintenance 
or support services, (iii) data entry or processing, or(1v) contract 
adminiSlration services (e.g., billing, invoicing, claim processing), 
Contractor warrants that services shall be provided in nn accurate and 
umely manner will1out intemiption. failure or error due to the inaccuracy 
of Contractor's business operations in processing date/time data 
(including, but not limited to, calculating, comparing, and sequencing) 
various datc/umc transitions, including leap year calculations. Contractor 
shall be responsible for damages resulting from any delays, errors or 
untimely performance resulting therefrom. including but not limited to the 
failure or unumely performance of such services. 

r. Workmanship Warranty Contractor warrants that the services 
acquired under this Contract will be provided in a professional and 
workmanlike manner in accordance with the applicable industry 
standards, if any. The Authorized User must notify Contractor of any 
services warranty deficiencies within 90 calendar days from 
performance of the services that gave rise lo the warranty claim. 

g. Surviv11l or Warr11ntics All warranties contained m this 
Contract shall survive the termination of this Contract. 

h. Prompt Notice of Breach The Authorized User shall promptly 
notify the Contactor and the Commissioner in wntmg of any claim of 
breach of any warranty provided herein. 

I. Additional Warranties Where Contractor, Product 
manufacturer or scn.·ice provider generally offers additional or more 
advantageous \\.ilrranties than 1hose set forth herein, Contractor shall 
offer or pass through any such warranties to Authorized Users. 

j. No Limitation or Rights The rights and remedies oflhe State 
and the Authorized Users provid1.'d in this clause arc in addition to and 
do not limit nny nghts afforded to the State and the Authortzcd Users 
by any other clause of the Contract. 

55. LEGAL COMPLIANCE Contractor represents and warrants 
that it shall secure all notices and comply with oll applicable laws, 
ordinances, rules and regulallons of any governmental entity m 
conjunction with the perfomtancc of obligations under the Contract. 
Prior to award and during the Contract term and any extensions 
thereof, Contractor must establish to the satisfaction of the 
Commissioner 1h01 11 meets or exceeds all requirements of the 
Sohc1tation and Contract and any applicable laws. including but not 
limned to, pennits. hcensmg, and shall provide such proof as required 
by the Comrmssioner. Failure to comply or failure to provide proof 
may constirute grounds for the Commissioner to terminate or suspend 
the Contract. m whole or in part. or to take any other action deemed 
necessary by the Commissioner. Contractor also agrees to disclose 
information and pro\ 1dc aflirmahons and ccnifications lo comply \\ilh 
Sections 139-J and 139-k of the State Finance Law. 

56. INDEMNIFICATION Contractor shall be fully !table for the 
actions of its ngents, employees, partners or Subcontractors and shall 
fully defend. mdemnify and hold the Authorized Users harmless from 
suits, actions. procc:cdmgs, claims, losses, damages, and costs 
(mcludmg reasonable attorney fees) of every name and descnpuon 
relating to personal injury and damage to real or personal tangible 
property caused by any intentional act or negligence of Contractor, its 
agents, employees, partners or Subcontractors, which shnll arise from 
or result dm:ctly or indirectly from this Contract, without ljmitation: 
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provided, however, that the Contracror shall not be obligated to 
indemnify an Authorized User for any claim, loss or damage arising 
hereunder to the extent caused by the negligent act. failure lo act, 
gross negligence or w11lful misconduct of the Authorized User. 

The Authorized User shall give Contractor: (i) prompt written nouce 
of any action, claim or threat of suit, or other suit for which Contractor 
is required to fully indemnify an Authorized User, (11) the opportunity 
to take over, settle or defend such action, claim or suit at Contractor's 
sole expense, and (iii) assistance in the defense of any such action, 
claim or suit at the expense of Contractor. Notwithstanding the 
foregoing, the State reserves the right to join such action, at its sole 
expense. ifit determines there is an issue involving a significant public 
interest. 

In the event that an action or proceeding at law or in equity is 
commenced against the Authorized User arising out of a claim for 
death, personal injury or damage to real or personal tangible propeny 
caused by any intentional or willful act, gross negligence, or 
negligence of Contractor, its agents, employees. panncrs or 
Subcontractors, wluch shall arise from or result directly or indirectly 
from the Products supplied under this Contract, and Contractor is of 
the opinion that the allegations in such action or proceeding in whole 
or in part arc not covered by the indemnification and defense 
provisions set forth in the Contract, Contractor shall immediately 
notify the Authorized User and the New York Stale Office of the 
Attorney General m writing and shall specify to what extent 
Contractor believes it is obhgated 10 defend and mdemnify under the 
terms and conditions of the Contract and lo what extent it is not so 
obligated to defend and indemnify. Contractor shall in such event 
protect the interests of the Authorized User and allempt to secure a 
continuance to permit the State and the Authorized User lo appear and 
defend their interests in cooperation with Contractor, as is appropriate, 
including any jurisdictional defenses the State and Authorized User 
may have. In the event of a dispute regarding the defense, the 
Contractor and the Attorney General shall try to reach an amicable 
resolution. but the Attorney General shall have the final determination 
on such matters. 

57. INDEI\INIFICA TION RELATING TO INFRINGEMENT 
The Contractor shall also defend. indemnify and hold the Authorized 
Users harmless from all suits, actions, proceedings, claims, losses, 
damages, and costs of every name and description (including 
reasonable anomcy fees), relating 10 a claim of infringement of a 
patent, copyright. trademark, trade secret or other proprietary nght 
provided such claim arises solely out of the Products as supplied by 
the Contractor, and not out of any modifh:alion to the Products made 
by the Authorized User or by someone other than Contractor at the 
direction of the Authorized User without Contractor's approval. 
provided. however. that the Contractor shall not be obligated to 
indemnify an Authorized User for any claim, loss or damage arising 
hereunder to the extent caused by the negligent act, failure to act, gross 
ncghgence or willful misconduct of the Authonzed User. 

The Authorized User shall give Contractor: ( 1) prompt written notice 
of any ac1ion, claim or threat of suit alleging infringement, (ii) the 
opportunity to take over, settle or defend such action, claim or suit al 
Contractor's sole expense, and (iii) assistance in the defense of any 
such action, claim or suit at the expense of Contractor. 
Notwithstanding the foregoing. the State reserves the right to join such 
action, al its sole expense. ifil dclennincs there is an issue involving a 
significant public interest. 

lfusage of a Product shall be enjoined for any reason or if Contractor 
believes that it may be enjoined, Contractor shall have the right, at its 
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own e"pensc and sole discretion to take action in the following order 
of precedence (i) to procure for the Authorized User the right to 
continue usage (ii) to modify the service or Product so that usage 
becomes non-infringing, and is of at least equal quality and 
performance. or (iii) to replace such Product or parts ther~-of, as 
applicable, with non-infringing Product of al least equal quality and 
performance If the above remedies arc not available, the parties shall 
termmatc the Contract, in whole or in part as necessary and applicable, 
provided lhat the Authorized User is given a refund for any amounts 
paid for the period during which usage was not feasible. 

In the event that an action or proceeding at law or m equity is 
commenced against the Authorized User arising out of a claim that the 
Authonzcd User's use of the Product under the Contract infnnges any 
patent, copyright, trademark, trade secret or proprietary nght, and 
Contractor is of the opinion that the allegations in such action or 
proceeding in whole or in part arc not covered by the indemnification 
and defense provisions sci forth in the Contract. Contractor shall 
immediately notify the Authorized User and the New York State 
Office of the Attorney General in writing and shall specify to what 
exlent Contractor believes it is obligated 10 defend and indemnify 
under the terms and conditions of the Contract and to what extent it is 
nol so obligated to defend and indemnify. Contractor shall in such 
event protect the interests of the Authorized User and attempt to secure 
a continuance to permit the Stale and 1he Authorized User to appear 
and defend their interests in cooperation with Contractor, as is 
appropriate, including any jurisdictional defenses the Slate and 
Authorized User may have. In the event of a dispute regarding the 
defense, the Contractor and the Anorney General shall try to reach an 
amicable resolution. but the Allomey General shall have the final 
dclcrminalmn on such matters. This constitutes the Authorized User's 
sole and exclusive remedy for infringement of a patent, copyright, 
trademark, trade secret, or other proprietary right. 

58. LIMITATION OF LIABILITY Except as otherwise set fonh 
m the Indemnification clause and the Indemnification Relating to 
Infringement clause, the hmit of hab1hty shall be as follows. 

11. Contractor's liability for any claim, loss or liability ansing out of, 
or connected with the Products provided. and whether based upon 
default, or other liability such as breach of contract. warranty. 
negligence, nusrcprcsentation or otherwise. shall m no case e:ueed 
direct damages m: (i) an amount equal to two (2) ltmes the charges 
specified in the Purchase Order for the Products forming the basis of 
the Authonzcd User's claim or (1i) five hundred thous:ind dollars 
($500,000), wluchever is greater. 

b. The Authorized User may retain such monies from any amount 
due Contractor as may be necessary to satisfy any claim for damages, 
costs and the hkc asserted against the Authorized User unless 
Contractor at the time of the presentation of claim shall demonstrate to 
the Authonzed User's sausfaction that sufficient momcs are set aside 
by the Contractor in the form of a bond or through insurance coverage 
to cover associated damages and other costs 

c. Notw1ths1andmg the abo~e. neither the Conlraclor nor the 
Authorized User shall be liable for any consequential, indirect or 
special damages of any kind which may result directly or indirectly 
from such performance. mcluding. without hmitauon. damages 
resulting from loss of use or loss of profit by the Authorized User. the 
Contractor, or by others. 

59. DISPUTE RESOLUTION PROCEDURES 
lt is the poltcy of OGS to provide interested parties. as defined in the 
OGS Dispute Resolution Procedures. with an opportumty to 
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administratively resolve disputes, complaints or inquiries related 10 
Solicitations, contract awards and contract administration. OGS 
encourages interested parties to seek resolution of disputes through 
consulla1ion with OGS staff. All such matters shall be accorded 
impartial and timely consideration. Interested parties may also file 
formal written disputes. A copy of the OGS Dispute Resolution 
Procedures may be obtained by contacting lhe designated contact for 
the Solicitation, the Contract manager, or al the OGS website. OGS 
reserves the right to change the procedures set forth in the Dispute 
Resolution Procedures without sc:cking a Contract amendment. 
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To tilt! exunt the scope of the Solicitation or Co11tract includi:s the 
sale, developftlt!llt, mainte11a11ce, ,,, use of i1tformatio11 tecl,110/ogy 

Products sud, as softwart!, computer components, systems, or 
netll'orks for tilt! proct!ssing, and distribution, or storage, or storage 

of data, tl,e fu/1owi11g clauses shall govern, as applicab/11. 

60. SOFTWARE LICENSE GRANT Where Product 1s acquired 
on a licensed basis the following shall cons1i1ute the license grant: 

11. License Scope Licensee is granted a non-exclusive, perpetual 
license to use. execute, reproduce, display. perform. or merge the 
Product v. ithin 11s bus mess enterprise in the United States up to the 
maximum licensed capacity stated on the Purchase Order. Product 
may be accessed, used. executed, reproduced, displayed or performed up 
lo the capacity measured by the applicable licensing unit staled on the 
Purchase Order (e.g., payroll size, number of employees, CPU, MIPS, 
MSU, concurrent user, \l,Orkstation, virtual partition) Licensee shall 
have the right to use those modifications or customizations of the 
Product that have been purchased by Licensee and to distnbutc such 
modifications or customizations for use by any Authorized Users 
otherwise licensed lo use the Product. provided that any modifications 
or custom1za1ions, however extensive, shall nol diminish Licensor's 
propnctary title or interest. No license, righl or interest in any 
trademark, trade name. or service mark is granlcd hereunder. 

Licensee and Contractor may agree to alternative hcensmg rights (e.g., 
subscription, 1errn, virtual) for specific Producls used by 1he 
Contractor in performing the services, provided such agreement 1s 
reached prior lo Bid, Mini-Bid. RFQ. or Contract award. as applicable. 
Such hccnsmg nghts will be specified m an applicable Purchase Order 
or other document approved by Licensee and Contractor. 

b. License Term The license term shall commence upon the 
License Effecti\e Date, provided, howc\er, that where an acceptance 
or trial period applies lo the Product, the license term shall be extended 
by the time period for testing. acceptance or trial. 

c. Product Documentation Conlraclor shall provide Product 
Documentation clectromcally lo Licensee at no charge. If Product 
Documentation is made available 10 customers in hard copy, 
Contractor shall provide at no charge one hard copy. 

Contractor hereby grants to Licensee a non-exclusive, fully paid-up, 
royalty-free perpetual license m the Product Documcntallon to make, 
reproduce, and distnbutc, cuber electronically or otherwise, copies of 
the Product Documentation as necessary to enjoy full use of the 
Product in accordance with the Contract. 

d. Product Technical Support & M:aintcn:ance Licensee shall 
have the option of electing the Product technical support and 
mainlenance ("maintenance") set forth in the Contract by giving 
wriucn notice to Contractor any time during the Centralized Contract 
term. Contractor shall fully disclose all terms and condllions of 
maintenance available to Licensee, including the C."<lent to which 
updates, upgrades, revisions. and new releases arc included m 
maintenance. Mainlenance terms and any renewals thereof arc 
independent of the expiration of the Centralized Contract term and 
shall not automatically renew 

Unless otherwise provided by wnnen agreement between the 
Contractor and Licensee, maintenance offered shall include, at a 
minimum, (i) the provision of Error Co1Tections. updates, 
enhancements, revisions, Patches, and upgrades to Licensee, and (ii) 
help desk assistance at no additional cost either by toll-free telephone 
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or on-hnc functionality. Contractor shall maintain the Product so as to 
provide Licensee with the abihty to utilize the Product in accordance 
wllh the Product Documentation without significant functional 
downtime to its ongoing business operations during the maintenance 
telTil. 

Licensee shall not be required to purchase maintenance for use of 
Product. and may discontinue maintenance al the end of any current 
maintenance telTil upon notice to Contractor. In the event that 
Licensee docs not initially acquire or discontinues maintenance of 
licensed Product, it may, :it any time thereafter, reinstate maintenance 
for Product without nny additional penalties or other charges. by 
paying Contractor the amount that would have been due under the 
Contract for the period of time that such maintenance had lapsed, at 
then current NYS net maintenance rates. Contractor shall submit 
wnt11m notification to Licensees of the upcoming maintenance end 
date no later lhan 60 calendar days prior to such maintenance end dah!. 

c. Permitted License Transfers As Licensee's business operations 
may be altered, cxpimdcd or diminished, licenses granted hereunder 
may be transferred or combined for use at an alternative or 
consolidated Site not originally specified in the license. including 
transfers within Agencies, bclween Agencies, and pursuant to 
govemmenu1I restructuring or reorganization ("pelTilittcd license 
transfers") Licensees do not have to oblain the approval of Contractor 
for pc1TI11ttcd license transfers, but must give 30 days prior wrinen 
notice to Contractor of such moves and certify in writing that the 
Producl 1s not in use at the prior Site. There shall be no additional 
license or other transfer fees due Contractor, provided lhat: (i) the 
maximum capacity of the consolidated machine is equal to the 
combined individual hccnsc capacity of all licenses running at 1hc 
consolidated or transferred Site (e.g., named users, scats, or MIPS); or 
(ii) if the maximum capacity of the consolidated machine is greater 
than the individual license capacity being transferred, a logical or 
physical partition or other means of restricting access will be 
mainlaincd within lhc compu11.-r system so as to restrict use and acc1.-ss 
to the Product to that unit orlicenscd capacity solely dedicated 10 
beneficial use for Licensee In the event that the maximum capacity of 
the consolidnlcd machine is grcalcr than the combined individual 
license capacity of all licenses running al the consolidated or 
transferred Sile, and a logical or physical partilion or olher means of 
restricting use is not available, the fees due Contractor shall not exceed 
the fees otherwise payable for a single license for the upgrade 
capacity. 

f. Restricted Use By Third Parties Third parties retained by 
Licensee shall have the right to use the Product to maintain Licensee's 
business operations. including data processing, for the time period that 
they arc engaged in such activities, provided that: (i) Licensee gives 
notice to Contractor of such third party, Site of inlendcd use of the 
Product, and means of access; and (ii) such third party has executed, or 
agrees to execute, the Product manufacturer's st.indard nondisclosure 
or rcslricted use agreement. which executed agreemcnl shall be 
accepted by the Contraclor ("Non-Disclosure Agreemcnl''); and (iii) 
such third party maintains a logical or physical partition within ns 
computer system so as to restrict use and access to the program to that 
portion solely dedicated 10 bt!ncficial use for Licensee. In no event 
shall Licensee assume any habihty for third party's compliance with 
the terms of the Non-Disclosure Agreement, nor shall the Non
Disclosure Agreement create or impose any liabilities on the State or 
Licensee. 

g. Archival Back-Up and Disaster Recovery Licensee may use 
and copy the Product and related Documentation in coMection with: 
(i) reproducing a reasonable number of copies of the Product for 
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archival backup and disasler recovery procedures, (11) reproducing a 
reasonable number of copies or the Product and related Documentation 
for cold site storage; (iii) reproducing a back-up copy of the Product 10 
run for a reasonable period of time in con1unction with a documented 
consolidation or transfer otherwise allowed herein The phrase "cold 
s11e storage" means a restorablc back-up copy of the Product not lo be 
installed until the need for disaster recovery arises The phrase 
"disasler recovery" means the installauon and storage of Product in 

ready-10-executt:. back-up col)lputer systems prior to disaster or 
breakdown which is not used for active production or dcvclopmenl 
Contractor shall fully disclose all archival back-up and disaster 
recovery opuons available to Licensee ( e.g .• cold, wann, and hot back
up). including all leJTils and conditions. additional charges, or use 
authonzations associated with such oplions. 

h. Confidentiality Restrictions If any portion of the Product or 
Product Documentation contains confidential, proprietary, or trade 
sccrcl infonnauon, the Contractor shall identify such infolTilation in 
wnting to the Licensee. The lclTilS of licensee's use and disclosure of 
such mfonnauon shall be governed by a written agreement between 
the Contractor and the Licensee, which, in the case of Licensees that 
arc State or local governmental entities. recognizes that lhey arc 
subJcct to lhc New York Freedom oflnfoJTilation Law. 

i. Restricted Use by Licensee Except as expressly authorized by 
the Terms of License, Licensee shall not: (i) copy the Product; (i1) 
cause or permit reverse compilation or reverse assembly of all or any 
portion of the Product, or (iii) export the Licensed Software in 
violation of the Export Administration Regulotions (EAR) or the 
International Traffic m Arms Regulations (ITAR). 

61. PRODUCT ACCEPTANCE Unless otherwise provided by 
mutual agreement of the Aulhorizt.-d User and the Contractor, an 
Authonzcd User shall have 30 days from the date of delivery 10 accept 
hardware Producls and 60 days from the date of delivery lo accept all 
other Product. Where lhc Contractor is responsible for installation, 
acceptance shall be from completion of installation. Title or other 
property interest and risk ofloss shall not pass from Contractor 10 the 
Authorized User unul the Products have been accepted. Failure to 
provide notice of acceptance or rc1cc1ion or a deficiency statement lo 
the Contractor by the end of the pcnod provided for under this clause 
constitutes acceptance by the Authonzcd User as of the expiration of 
that period. The license tcnn shall be extended by the time periods 
allowed for trial use, testing and acceptance. 

Unless otherwise provided by mutual agreement of the Authorized User 
and the Contractor, Authorized User shall have lhc option to run testing 
on the Product prior to acceptance, such tests and data to be specified 
by Authorized User. Where usmg 11s own data or 11.-sts, Authorized 
User must have the tests or data available upon delivery. This 
demonstration will take the fonn of a documented installation test, 
capable ofobscnation by the Authorized User, which sh:ill be mode 
part of the Contractor's standard documentation and shall be covered 
by the Producl warranty 1l1c test data shall remain accessible 10 the 
Authorized User after completion of the test. 

In the event that the documented installation lest cannot be complclcd 
successfully wi1hin the specified acceptance penod, and the Contractor 
or Product is responsible for lhc delay, Authorized User shall have the 
op1ion 10 cancel the order in whole or in part, or to extend the testing 
period for an additional 30 day increment. Authorized User shall 
notify Contractor of acceptance upon successful completion of the 
documented installation lest. Such cancellation shall not give rise to 
nny cause of acuon against the Authorized User ford.images, loss of 
profits, expenses, or other remuneration of any kind. 
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Unless otherwise provided by mutual agreement of the Authorized 
User and the Contractor, if the Authorized User elects to provide a 
deficiency statement specifying how the Product fails to meet the 
specifications within the ti:stmg period, Contractor shall have 30 days 
to correct the deficiency, and the Authorized User shall have an 
additional 60 days to evaluate the Product as provided herein. 

If the Product docs not meet the specifications at the end of the 
extended testing period, Authonzcd User, upon prior written notice to 
Contractor. may then reject the Product and return all defective 
Product to Contractor, and Contractor shall refund any monies p.iid by 
the Authorized User to Contractor therefor. Costs and liabilities 
associated with a failure of the Product to perform m accordance with 
the functionality tests or product specifications during the acceptance 
period shall be borne fully by Contractor to the extent that said costs or 
liabilities shall not have bt:en caused by negligent or willful acts or 
omissions of the Authorized User's agents or employees. Said costs 
shall be limited to the amounts set forth in the L1m11ation of Liability 
clause for any liability for costs incurred al the direction or 
recommendation of Contractor. When Product 1s not accepted, it must 
be removed by the Contractor from the premises of the Authorized 
User within ten calendar days of notification of non-acceptance by the 
Authorized User. Rejected items not removed by the Contractor 
within the ten calendar day period shall be regarded as abandoned by 
the Contractor and the Authonzc:d User shall have the nght to dispose 
of Product as its own property. The Contractor shall promptly 
reimburse the Authorized User for any costs incurred in storage or 
effecting removal or disposition after the ten calendar day period. 

62. AUDIT OF LICENSED PRODUCT USAGE Contractor 
shall have the right to periodically audit, no more than annually, al 
Contractor's expense, use of licensed Product at any Site where a copy 
of the Product resides. Contractor may conduct such ilud1ls remotely 
or on Site. If conducted remotely and if Contractor makes a license 
management program available, the Licensee agrees to install such 
program and use it within n reasonable period of time. provided such 
program meets Licensee's security or other requirements. If 
conducted on Site: (i) Contractor shall give L1ccnscc at least 30 days 
advance written notice, (ii) such audit shall be conducted during 
Licensee's nonnal business hours, (tii) the audit shilll be conducted by 
an independent auditor chosen on mutual agreement of the parties. 
Contractor shall recommend a minimum of three auditing, accounting 
firms from which the Licensee will select one, and (iv) Contractor and 
Licensee arc each entitled to designate a representative who shall be 
entitled to participate, and who shall mutually agree on audit format, 
and simultaneously review all information obtained by the audit. Such 
representatives also shall be entitled to copies of nil reports, datil or 
infonnation obtained from the audit. If the audit shows that such party 
is not in compliance. Licensee shall be required to purchase additional 
licenses or capacities necessary to bring 11 into compliance and shall 
pay for the unlicensed capilcity ill the net pncini: in effect undt:r the 
Contract at time of audit, or if none, then at the Contractor's U.S. 
commercial list price. Once such additional licenses or capacities arc 
,purchased. Licensee shall be deemed tu have been in compliance 
retroactively. and Licensee shall have no further liability ofilny kind 
for the unauthorized use of the software. 

In the event of an on-Site audit, the Software Alliance, Software 
Publishers Association (SPA), Software .ind Industry Information 
Association (SIIA) or Federation Against Software Theft (FAST) may 
not be used directly or indirectly to conduct such audit. nor may such 
entities be recommended by Contractor. 
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63. NO HARDSTOP OR PASSlVE LICENSE MONITORING 
Unless otherwise expressly agreed to by the Licensee, the Product and 
all upgrades shall not contain any computer code that would disable 
the Product or upgrad1.-s or impair in any way its operation based on 
the elapsing of a penod of time, exceeding an authorized number of 
copies, advancement to a particular date or other numeral, or other 
similar self-destruct mechanisms (sometimes referred 10 as "time 
bombs," "lime locks.'' or "drop dead" devices) or that would permit 
Contractor to access the Product to cause such disablement or 
impairment (sometimes referred to as a "trap door" device I, Any 
Contractor access 10 the Product agreed to by Licensee as provided 
above shall be in accordance with Licensee• s security or other 
requirements. Contractor agrees that in the event of a breach of this 
provision that Licensee shall not have an adequate remedy at law, 
including monetary damages. and that Licensee shilll consequently be 
entitled to seek a temporary restraining order, injunction, or other form 
of equitable relief against the continuance of such breach, in addition 
to any and all remedies to which Licensee shall be entitled. 

64. OWNERSHIPrTITLE TO PROJECT DELIVERABLES 

This clause shall apply where Contractor is commissioned by the 
Authorized User to furnish project deliverables as detailed in the 
Purchase Order. 

o. Definitions 
(i) For purposes of this clause, "Products" means deliverables 

furnished under this Contract by or through Contractor, including 
existing and custom Products. including. but not limiled to: a) 
components of the hardware environment, b) printed materials 
(including but not limited to training manuals, system and user 
documentation, reports, drawings), whether printed in hard copy or 
maintained on ell.-ctronic media c) Third-Party Software, d) 
modilications, customizations, custom programs, program lislings, 
programming tools, data, modules, components, and e) any properties 
embodied therein, whether in tangible or intangible form (including 
but not limited to utilities, interfaces, templates, subroutines. 
algonthms. formulas. Source Code, objt-'CI code). 

(Ii) For purposes of this clause, "Existing Products" means 
tangible Products and intangible licensed Products that exist prior to 
the commencement of work under the Contract. Contractor bears the 
burden of proving that a particular product was in existence prior to 
the commencement of the project. 

(Iii) For purposes of this clause, "Custom Products" means 
Products, preliminary. final. or 01herwise. that nre created or 
developed by Contractor, its Subcontractors, partners, employees, or 
agents for Authorized User under the Contract. 

b. Title lo Project Delinrables Unless otherwise spec11ied in 
wntmg in the Purchase Order, the Authorized User shall have 
ownership and license rights as follows: 

(I) Existing Products: 
1. H:irdware - Title and ownership of Existing hardware 

Products shall pass to Authorized User upon acceptance. 
2, Softw:ire - Title and ownership to Existing software 

Products delivered by Contractor under the Contract that is normally 
commercially distributed on a license basis by the Contractor or other 
Thtrd-Party Software vendor ("Existing Licensed Product"), whether 
or not embedded in, delivered or operating in conjunction with 
hardware or Custom Products, shall remain with Contractor or the 
Third-Party Software vendor. Effective upon acccplancc, such 
Product shall be licensed to Authorized User in accordance with the 
Contractor or Third-Party Software vendor' s standard license 
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agreemenl, provided, however, tha1 such standard license, must, at a 
minimum: (a) grant Authorized User II non-exclusive, perpetual 
hccnse to use, eitccute, reproduce, display. perfonn, adapt (unless 
Contractor advises Authorized User as part or Contractor's proposal 
that adaptation will violah: existing agreements or statutes and 
Contractor demonstrates such to lhe Authorized User's satisfaction) 
and distribute Existing Licensed rroduct to the Authorized User up lo 
the hccnse capacity stated in lhe Purchase Order or work order wi1h all 
license rights necessary 10 fully effect the general business purposes 
staled m the Solicitation or Authonzed User's Purchase Order or work 
order, including the financing assignment rights set forth in paragraph 
(c) below: and (b) recognize lhe Slate of New York as the Licensee 
where the Authorized User is a Stale Agency, department, board. 
commission, office or institulion. Where these rights arc not otherwise 
covered by the Third-Party Software vendor's standard license 
agreement, the Contractor shall be responsible for oblaining these 
righls al its sole cost and expense. The Authorized User shall 
reproduce all copyright nolices and any other legend of ownership on 
any copies authorized under this clause. 

(Ii) Custom Products: Effcclive upon crcalion orCuslom 
Products, Contractor hereby conveys. assigns and transfers to 
Authorized User the sole and exclusive rights. title and interest m 
Custom Products, whether preliminary, final or otherwise, including 
all trademark and copyrights. Contractor hereby agrees to take all 
necessary and appropriate steps to ensure lhal the Custom Products arc 
protected agamst unauthorized copying. reproduction and marketing 
by or through Contractor, tts agents, employees, or Subcontractors. 
Nothing herein shall preclude the Contractor from otherwise using the 
related or underlying general knowledge, skills. ideas. concepts. 
techniques and experience developed under a Purchase Order, project 
defintt1on or work order in 1he course ofConlractor's business. 
Authorized User may, by providing written notice thereof to the 
Contractor, elect in the alternative to take a non-exclusive perpetual 
license lo Custom Products in lieu of Authorized User taking exclusive 
ownership and title to such Products. In such case, Licensee on behalf 
of all Authonzed Users shall be granted a non-exclusive perpetual 
license to use, execute, reproduce, display, pcrfonn, adapt and 
d1stnbute Custom Product as necessary to fully effect the general 
business purposes as stated in paragraph (b)(i)(2), above. 

c. Transfers or Assignments to II Third-Party Financing Agent 11 
1s understood and agreed by the parties that a condition precedent to 
the consummation of the purchases under the Con1ract may be the 
obtaining of acceptable third-party financing by the Authorized User. 
The Authorized User shall make the sole detennination of the 
acceptability of any financing proposal. The Authorized User will 
make all reasonable efforts to obtain such financing, but makes no 
rcprt.-sentat1on that such financing has been obtained as or the date of 
Bid receipt. Where financing is used, Authorized User may assign or 
transfer its rights in Licensed Products ( eitisting or custom) to a third
party financing entity or truSlcc (''Trustee") as collateral where required 
by the tcnns of the financing agreement. Trustee's sole rights with 
respect to transfcrab1li1y or use of Licensed Products shall be lo 
exclusively sublicense lo Authonzed User all of its Licensee's rights 
under the tcnns and conditions of the License Agreement; provided, 
further, however, in the event of any lcnnination or expiration of such 
subhcense by reason of payment in full, all of Trustee's rights m such 
Licensed Product shall terminate immediately and Authorized User's 
prior rights to such Existing Licensed Product shall be revived. 

d. Sale or License of Custom Products lnvoMng Tax-Exempt 
Financing (I.e., Certlficatrs of P11rtlclpation - COPS) The Authorized 
User's sale or other transfer of Custom Products which were acquired by 
the Authonzed User using third-party, tax-exempt financing may not 
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occur until such Custom Products arc, or become, uscablc. In the evL-nt 
that the Contractor wishes to obtain ownership rights to Custom Products, 
the sale or other transfer shall be at fair market value dctennincd at the 
time of such sale or other transfor, and must be pursuant lo a separate 
written agreement in a fonn acceptable to the Authorized User which 
comphcs with the lcrms of this clause. 

e. Contnctor's Obligation \\ilh Regard to Third-Party Software 
Where Contractor furnishes Existing Licensed Products as a project 
deliverable, and sufficient rights m.-cessary to effect the purposes ofth1s 
section arc not otherwise provided in the Contractor or the Third-Party 
Software vendor's standard license agreement, Contractor shall be 
responsible for obtaining from the Third-Party Software proprietary 
owner/developer the rights set fonh hen:in to the benefit of the 
Authorized User al Conlr'actor's sole cost and expense. 

65. PROOF OF LICENSE The Contractor must provide to each 
Licensee who places a Purchase Order either: (i) the Product 
developer's certified license confinna1ion certificatc:s in the name of 
such Licensee; (ii) a written confirmation from the proprietary owner 
accepting Product invoice as proof oflicensc; or (iii) other similar 
proof of hccnsc. All proofs of license must be in a form acceptable lo 
the Licensee. 

66. CHANGES TO PRODUCT OR SERVICE OFFERINGS 
11. Product or Service Discontinuance Where Contractor 1s the 
Product manufacturer/developer, and Contractor publicly announces to 
all U.S. customers ("date or notice") that a Producl is being withdrawn 
from the U.S. market or that maintenance service or technical support 
provided by Contractor ("withdrawn support") is no longer going to be 
offered, Contractor shall be required to: (i) notify the Commissioner 
and each Licensee then under contract for maintenance or technical 
support in writing of the intended discontinuance; and (ii) continue lo 
offer Product or withdrawn support upon 1he Contract tcnns 
previously offered for the greater of: (a) the best tenns offered by 
Contractor to any other similarly situated, supported customer, or (b) 
not less than 12 months from the date of notice; and (iii) al Licens"-c·s 
option, and in order to enable Licensee to continue the use and 
maintenance of the Product, provide Licensee with a Product 
replacement or migration path with at least equivalent functionality at 
no additional charge, provided that Licensee is under contract for 
maintenance on the date of notice and Contractor is offering such 
replacement or migration path lo all or ils similarly situated, supported 
customers without additional charge. 

In the event that the Contractor is !ll!! the Product manufacturer, 
Conlillctor shall be required lo (i) provide the notice required under 
the paragraph above, to the entitles described within five business days 
of Contractor receiving notice from the Product manufacturer, and (ii) 
include in such notice 1he period of time from the date of notice that 
the Product manufacrurer will continue to provide Producl or withdraw 
support. 

The provisions of th1s subd1\ ision (a) shall not apply or eliminate 
Contractor's obligations where withdrawn support is being provided 
by an independent Subcontractor. In the event that such Subcontractor 
ceases to provide service. Contractor shall be responsible for 
subcontracting such service, subject to State approval. to an altemale 
Subcontractor 

b. Product or Service Re-Bundling In lhe event that Contractor 1s 
the Product manufacturer and publicly announces to all U.S. customers 
("date or notice") that a Product or maintenance or technical support 
offering is being re-bundled m a different manner from the structure or 
licensing model or the pnor U.S. commercial offering, Contractor shall 
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be required to: (i) notify the Commissioner and each Licensee m 
writing of the intended change; (ii) continue to provide Product or 
withdrawn support upon the same tenns and conditions os previously 
o!Tcrcd on the then-current NYS Contract for the greater of: (a) the 
best tenns offered by Contractor to any other similarly situated, 
supported customer, or (b) not less than 12 months from the date of 
notice; and (iii) shall submit the proposed rebundling change to the 
Commissioner for approval prior to its becoming e!Tcctive for the 
remainder of the Contract term. The provisions of this section do not 
apply if the Contractor is not the Product manufacturer. 
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Authorized users that may want to seek federal funds from the federal funding agencies for the purchase of goods or 
services during a declared disaster are advised that federal funding agencies require particular terms and conditions 
be included in the contract for those goods and services. For the convenience of authorized users, those terms and 
conditions are set out below and can also be found at the FEMA website. 

Authorized users of statewide contracts should consider adding this language to future purchase orders and 
secondary level competitions (often referred to as RFQs or mini- bids), unless the language is already attached to 
the statewide contract. State agencies making purchases to respond to disasters through a vehicle other than a 
centralized contract are required by Section H.6. of Budget Bulletin H-50 IR to include these and other terms into 
their contracts using the Appendix set forth in the Budget Bulletin. 

Federal Funding Agency Mandatory Terms and Conditions 

The following provisions are required by federal funding agencies in order for expenditures by Authorized Users to 
be eligible for federal reimbursement in the event of a State declaration of disaster emergency pursuant to Section 
28 of the Executive Law. 

1. REMEDIES 

Remedies for Contractor failure to observe or perform any term or condition shall be as provided in the OGS 
centralized contract (if applicable), including all appendices. 

2. TERMINATION FOR CAUSE AND CONVENIENCE 
Termination for cause and convenience will be in accordance with Termination, Appendix B, General 
Specifications, if a statewide centralized contract, and Section 5, Copeland Anti-Kickback Act, of this document 
and/or the rules and regulations of your governing authority. 

3. EQUAL EMPLOYMENT OPPORTUNITY 
During the performance of the contract, OGS centralized contract (if applicable) or any purchase by an Authorized 
User, the Contractor agrees as follows: 

A. The Contractor will not discriminate against any employee or applicant for employment because of race, 
color, religion, sex, sexual orientation, gender identity, or national origin. The Contractor will take 
affirmative action to ensure that applicants are employed, and that employees are treated during 
employment without regard to their race, color, religion, sex, sexual orientation, gender identity, or national 
origin. Such action shall include, but not be limited to the following: 

Employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or 
termination; rates of pay or other forms of compensation; and selection for training, including 
apprenticeship. The Contractor agrees to post in conspicuous places, available to employees and applicants 
for employment, notices to be provided setting forth the provisions of this nondiscrimination clause. 

B. The Contractor will, in all solicitations or advertisements for employees placed byor on behalf of the 
Contractor, state that all qualified applicants will receive consideration for employment without regard to 
race, color, religion, sex, sexual orientation, gender identity, or national origin. 

C. The Contractor will not discharge or in any other manner discriminate against any employee or applicant 
for employment because such employee or applicant has inquired about, discussed, or disclosed the 
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compensation of the employee or applicant or another employee or applicant. This provision shall not apply 
to instances in which an employee who has access to the compensation infonnation of other employees or 
applicants as a part of such employee's essential job functions discloses the compensation of such other 
employees or applicants to individuals who do not otherwise have access to such infonnation, unless such 
disclosure is in response to a fonnal complaint or charge, in furtherance ofan investigation, proceeding, 
hearing, or action, including an investigation conducted by the employer, or is consistent with the 
Contractor's legal duty to furnish information. 

D. The Contractor will send to each labor union or representative of workers with which he has a collective 
bargaining agreement or other contract or understanding, a notice to be provided advising the said labor 
union or workers' representatives of the Contractor's commitments under this section, and shall post copies 
of the notice in conspicuous places available to employees and applicants for employment. 

E. The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, and of the 
rules, regulations, and relevant orders of the Secretary of Labor. 

F. The Contractor will furnish all information and reports required by Executive Order 11246 of September 
24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and will 
permit access to his books, records, and accounts by the administering agency and the Secretary of Labor 
for purposes of investigation to ascertain compliance with such rules, regulations, and orders. 

G. In the event of the Contractor's noncompliance with the nondiscrimination clauses of the OGS centralized 
contract or with any of the said rules, regulations, or orders, the OGS centralized contract may be canceled, 
terminated, or suspended in whole or in part, and the Contractor may be declared ineligible for further 
Government contracts or federally assisted construction contracts in accordance with procedures authorized 
in Executive Order 11246 of September 24, 1965, and such other sanctions may be imposed and remedies 
invoked as provided in Executive Order 11246 of September 24, 1965, or by rule, regulation, or order of the 
Secretary of Labor, or as otherwise provided by law. 

H. The Contractor will include the portion of the sentence immediately preceding paragraph (1) and the 
provisions of paragraphs (I) through (8) in every subcontract or purchase order unless exempted by rules, 
regulations, or orders of the Secretary of Labor issued pursuant to section 204 of Executive Order 11246 of 
September 24, 1965, so that such provisions will be binding upon each subcontractor or vendor. The 
Contractor will take such action with respect to any subcontract or purchase order as the administering 
agency may direct as a means of enforcing such provisions, including sanctions for noncompliance: 

Provided, however, that in the event a Contractor becomes involved in, or is threatened with, litigation with 
a subcontractor or vendor as a result of such direction by the administering agency, the Contractor may 
request the United States to enter into such litigation to protect the interests of the United States. 

The Authorized User further agrees that it will be bound by the above equal opportunity clause with respect 
to its own employment practices when it participates in federally assisted construction work: Provided, that 
if the Authorized User so participating is a State or local government, the above equal opportunity clause is 
not applicable to any agency, instrumentality or subdivision of such government which does not participate 
in work on or under the contract. 

The Authorized User agrees that it will assist and cooperate actively with the administering agency and the 
Secretary of Labor in obtaining the compliance of contractors and subcontractors with the equal opportunity 
clause and the rules, regulations, and relevant orders of the Secretary of Labor, that it will furnish the 
administering agency and the Secretary of Labor such information as they may require for the supervision 
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of such compliance, and that it will otherwise assist the administering agency in the discharge of the 
agency's primary responsibility for securing compliance. 

The Authorized User further agrees that it \\-ill refrain from entering into any contract or contract 
modification subject to Executive Order 11246 of September 24, 1965, with a contractor debarred from, or 
who has not demonstrated eligibility for, Government contracts and federally assisted construction contracts 
pursuant to the Executive Order and will carry out such sanctions and penalties for violation of the equal 
opportunity clause as may be imposed upon Contractors and subcontractors by the administering agency or 
the Secretary of Labor pursuant to Part 11, Subpart D of the Executive Order. In addition, the Authorized 
User agrees that if it fails or refuses to comply with these undertakings, the administering agency may take 
any or all of the following actions: Cancel, terminate, or suspend in whole or in part this grant (contract, 
loan, insurance, guarantee); refrain from extending any further assistance to the Authorized User under the 
program with respect to which the failure or refund occurred until satisfactory assurance of future 
compliance has been received from such Authorized User; and refer the case to the Department of Justice 
for appropriate legal proceedings. 

4. DAVIS-BACON ACT. (Applicable to all construction contracts in excess of ($2000) 
A. If applicable, all transactions regarding the OGS centralized contract or any purchase by an Authorized 

User shall be done in compliance with the Davis-Bacon Act(40 U.S.C. 3141- 3144, and 3146-3148) and the 
requirements of 29 C.F.R. pt. 5 as may be applicable. The Contractor shall comply with 40 U.S.C. 3141-
3144, and3146-3148 and the requirements of29 C.F.R. pt. 5 as applicable. 

B. Contractors are required to pay wages to laborers and mechanics at a rate not less than the prevailing wages 
specified in a wage determination made by the Secretary of Labor. 

C. Additionally, Contractors are required to pay wages not less than once a week. 

5. COPELAND ANTI-KICKBACK ACT. (Applicable to all construction contracts in excess of 
($2000) 

A. Contractor. The Contractor shall comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, and the requirements of 
29 C.F.R. pt. 3 as may be applicable, which are incorporated by reference into the OGS centralized contract. 

B. Subcontracts. The Contractor or subcontractor shall insert in any subcontracts the clause above and such 
other clauses as Federal funding agency may by appropriate instructions require, and also a clause requiring 
the subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall be 
responsible for the compliance by any subcontractor or lower tier subcontractor with all of these contract 
clauses. 

C. Breach. A breach of the clauses above may be grounds for termination oftheOGS centralized contract, and 
for debarment as a Contractor and subcontractor as provided in 29 C.F.R. § 5.12. 

6. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT. (Applicable to all contracts in 
excess of $100,000 that involve employment of mechanics and laborers) 
A. Overtime requirements. No Contractor or subcontractor for any part of the contract work which may require 

or involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in 
any workweek in which he or she is employed on such work to work in excess of forty hours in such 
workweek unless such laborer or mechanic receives compensation at a rate not less than one and one-half 
times the basic rate of pay for all hours worked in excess of forty hours in such workweek. 
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B. Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set 
forth in paragraph (b)(t) of this section, the Contractor and any subcontractor responsible therefor shall be 
liable for the unpaid wages. In addition, such Contractor and subcontractor shall be liable to the United 
States (in the case of work done under contract for the District of Columbia or a territory, to such District or 
to such territory), for liquidated damages. Such liquidated damages shall be computed with respect to each 
individual laborer or mechanic, including watchmen and guards, employed in violation of the clause set 
forth in paragraph (b)(I) of this section, in the sum of$26 for each calendar day on which such individual 
was required or permitted to work in excess of the standard workweek of forty hours without payment of 
the overtime wages required by the clause set forth in paragraph (b)(I) of this section. 

C. Withholding for unpaid wages and liquidated damages. The Authorized User shall upon its own action or 
upon written request of an authorized representative of the Department of Labor withhold or cause to be 
withheld, from any moneys payable on account of work performed by the Contractor or subcontractor under 
any such contractor any other Federal Agreement with the same prime contractor, or any other federally 
assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by the same 
prime contractor, such sums as may be determined to be necessary to satisfy any liabilities of such 
contractor or subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in 
paragraph (b)(2) of this section. 

D. Subcontracts. The Contractor or subcontractor shall insert in any subcontracts the clauses set forth in 
paragraph (b)(l) through (4) of this section and also a clause requiring the subcontractors to include these 
clauses in any lower tier subcontracts. The prime contractor shall be responsible for compliance by any 
subcontractor or lower tier subcontractor with the clauses set forth in paragraphs (b )( t) through ( 4) of this 
section. 

7. RIGHTS TO INVENTIONS MADE UNDER A CONTRACT OR AGREEMENT 
All such rights shall be addressed in accordance with Ownershipffitle to Project Deliverables, Appendix B, General 
Specifications. 

8. CLEAN AIR ACT AND THE FEDERAL WATER POLLUTION CONTROL ACT. (Applicable to all 
contracts in excess of $150,000) 

Clean Air Act 
A. The Contractor agrees to comply with all applicable standards, orders or regulations issued pursuant to the 

Clean Air Act, as amended, 42 U.S.C. § 7401 et,seq. 

B. The Contractor agrees to report each violation to the contract manager or the Office of General Services and 
the Authorized User if a statewide centralized contract and understands and agrees that the Office of 
General Services or the Authorized User will, in tum, report each violation as required to assure notification 
to the Federal funding agency, and the appropriate Environmental Protection Agency Regional Office. 

C. The Contractor agrees to include these requirements in each subcontract exceeding $150,000 financed in 
whole or in part with Federal assistance provided by the Federal funding agency. 

Federal Water Pollution Control Act 
A. The Contractor agrees to comply with all applicable standards, orders, or regulations issued pursuant to the 

Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq. 

B. The Contractor agrees to report each violation to the Office of General Services and Authorized User and 
understands and agrees that the Office of General Services or the Authorized User will, in tum, report each 
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C. The Contractor agrees to include these requirements in each subcontract exceeding $150,000 financed in 
whole or in part with Federal assistance provided by the Federal funding agency. 

9. DEBARMENT AND SUSPENSION 
A. This contract is a covered transaction for purposes of2 C.F.R. pt. 180 and 2C.F.R. pt. 3000. As such, the 

Contractor is required to verify that none of the Contractor's principals ( defined at 2 C.F .R. § 180.995) or 
its affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined at 2 C .F.R. § 180.940) or disqualified 
(defined at 2 C.F.R. § 180.935). 

B. The Contractor must comply with 2 C.F .R. pt. 180, subpart C and 2 C.F .R. pt. 3000, subpart C, and must 
include a requirement to comply with these regulations in any lower tier covered transaction it enters into. 

C. This certification is a material representation of fact relied upon by the State or Authorized User. If it is 
later determined that the Contractor did not comply ,,ith 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, 
subpart C, in addition to remedies available to the State or an Authorized User, the Federal Government 
may pursue available remedies, including but not limited to suspension and/or debarment. 

D. The Contractor agrees to comply with the requirements of 2 C .F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, 
subpart C while this offer is valid and throughout the period of any contract that may arise from this offer. 
The Contractor further agrees to include a provision requiring such compliance in its lower tier covered 
transactions. 

10. BYRD ANTI-LOBBYING AMENDMENT, 31 U.S.C. § 1352 (as amended) 
If the OGS centralized contract or any purchase by an Authorized User has a value of$100,000 or more, Contractor 
shall file the required certification. Each tier certifies to the tier above that it will not and has not used Federal 
appropriated funds to pay any person or organization for influencing or attempting to influence an officer or 
employee of any agency, a Member of Congress, officer or employee of Congress, or an employee of a Member of 
Congress in connection with obtaining any Federal contract, grant, or any other award covered by 31 U.S.C. § 1352. 
Each tier shall also disclose any lobbying with non- Federal funds that takes place in connection with obtaining any 
Federal award. Such disclosures are forwarded from tier to tier up to the recipient who in turn will forward the 
certification(s) to the awarding agency. 

A. Required Certification. If applicable, Contractors must sign and submit to the State the following 
certification. 

APPENDIX A, 44 C.F.R. PART 18 - CERTIFICATION REGARDING LOBBYING 
Certification for Contracts, Grants, Loans, and Cooperative Agreements. The undersigned certifies, to the 
best of his or her knowledge and belief, that: 

1) No Federal appropriated funds have been paid or will be paid, by or on behalfofthe undersigned, to 
any person for influencing or attempting to influence an officer or employee of an agency, a Member of 
Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection 
with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal 
loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, 
amendment, or modification of any Federal contract, grant, loan, or cooperative agreement. 
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2) If any funds other than Federal appropriated funds have been paid or will be paid to any person for 
innuencing or attempting to influence an officer or employee of any agency, a Member of Congress, an 
officer or employee of Congress, or an employee ofa Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit 
Standard Fonn-LLL, "Disclosure Fonn to Report Lobbying," in accordance with its instructions. 

3) The undersigned shall require that the language of this certification be included in the award documents 
for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and 
cooperative agreements) and that all subrecipients shall certify and disclose accordingly. 

This certification is a material representation of fact upon \\ hich reliance was placed when this 
transaction was made or entered into. Submission of this certification is a prerequisite for making or 
entering into this transaction imposed by section 1352, title 31, U.S. Code. Any person who fails to file 
the required certification shall be subject to a civil penalty of not less than$ l 0,000 and not more than 
$100,000 for each such failure. 

The Contractor, ______________________________ __ 

certifies or aflinns the truthfulness and accuracy of each statement of its certification and disclosure, if any. 
In addition, the Contractor understands and agrees that the provisions of3 I U.S.C. Chap. 38, Administrative 
Remedies for False Claims and Statements, apply to this rtification disclo~ure, if any. 

Title of Official 

11. PROCUREMENT OF RECOVERED MATERIALS 
A. In the performance of this contract, the Contractor shall mal-.e maximum use of products containing 

recovered materials that are EPA-designated items unless the product cannot be acquired-

• Competitively within a timeframe providing for compliance with the contract performance schedule; 

• Meeting contract perfonnance requirements; or 

• At a reasonable price. 

8. Information about this requirement, along with the list of EPA-designated items, is available at EPA's 
Comprehensive Procurement Guidelines web site, https://www.epa.gov/smm/comprehensive-procurement
guidel ine-cpg-program 

C. The Contractor also agrees to comply with all other applicable requirements of Section 6002 of the Solid 
Waste Disposal Act. 

12. ACCESS TO RECORDS 

A. The Contractor agrees to provide the Office of General Services or the Authorized User, the Federal 
funding agency, the Comptroller General of the United States, or any of their authorized representatives 
access to any books, documents, papers, and records of the Contractor that are directly pertinent to this 
contract for the purposes of making audits, examinations, excerpts, and transcriptions. 

8. The Contractor agrees to permit any of the foregoing parties to reproduce by any means whatsoever or to 
copy excerpts and transcriptions as reasonably needed. 
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C. The Contractor agrees to provide the Federal funding agency or its authorized representatives access to 
construction or other work sites pertaining to the work being completed under the contract. 

D. The State and the Contractor acknowledge and agree that no language in this contract is intended to prohibit 
audits or internal reviews by the Federal funding agency or the Comptroller General of the United States. 

13. CHANGES 

Amendments to this contract shall be in accordance with the terms of the OGS centralized contract. 

14. FEDERAL SEAL(S), LOGOS, AND FLAGS 

The Contractor shall not use the seal(s), logos, crests, or reproductions of flags or likenesses of Federal agency 
officials without specific pre-approval. 

15. COMPLIANCE WITH FEDERAL LAW, REGULATIONS, ANO EXECUTIVE ORDERS 

This is an acknowledgement that Federal funding agency financial assistance may be used to fund all or a portion of 
the contract. The Contractor will comply with all applicable Federal law, regulations, executive orders, FEMA or 
other federal agency policies, procedures, and directives. 

16. NO OBLIGATION BY FEDERAL GOVERNMENT 

The Federal Government is not a party to this Contract or any purchase by an Authorized User and is not subject to 
any obligations or liabilities to the State, Contractor, or any other party pertaining to any matter resulting from the 
Contract or any purchase by an Authorized User. 

17. PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS OR RELATED ACTS 
The Contractor acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False Claims and Statements) 
applies to the Contractor's actions pertaining to this Contract or any purchase by an Authorized User. 

18. FEDERAL DEBT 

The Contractor certifies that it is non-delinquent in its repayment of any federal debt. Examples of relevant debt 
include delinquent payroll and other taxes, audit disallowance, and benefit overpayments. 

19. CONFLICTS OF INTEREST 

The Contractor shall notify the Office of General Services and Authorized User as soon as possible if this 
Agreement or any aspect related to the anticipated work under this Agreement raises an actual or potential conflict 
of interest (as described in 2 C.F.R. Part 200). The Contractor shall explain the actual or potential conflict in 
writing in sufficient detail so that the Office of General Services and Authorized User is able to assess the actual or 
potential conflict. The Contractor shall provide any additional information necessary for the Office of General 
Services and Authorized User to fully assess and address the actual or potential conflict of interest. 

20. U.S. EXECUTIVE ORDER 13224 

Contractor, and its subcontractors, must comply with U.S. Executive Order 13224 and U.S. Laws that prohibit 
transactions with and provision of resources and support to individuals and organizations associated with terrorism. 
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Attachment 1-Price List Southwest Airlines Co . 

.... . .. .. 
2 ALB-All IAUIANY, NY· ATlAHTA GA WN 272 181 

6 ALB•BWI ALBANY, NY . BALT MORE, MD WN 250 137 V 

9 Al&-CHS AlBAN~NY • CHARLESTON, SC WN 222 148 

10 ALB-CLE ALBANY NY • CLEVELAND OH WN 213 142 

14 ALB-DAL IAUIANY, NY • DAllAS, TX WN 249 166 

16 ALB-DEN ALBANY. NY - DENVER, CO WN 240 160 V 

21 ALB-FLL ALBANY, NY • FT lAUDERDALE FL WN 240 160 

23 Al8·HOU ALBANY NV · HOJ STON•HOBBY, TX WN 252 168 

26 Alli-IND AU!ANY, NY · INDIANAPOUS, IN WN 217 145 

29 ALB-LAS ALBANY. NY LAS VEGAS, NV WN 265 177 

30 ALB-LAX ALBANY, NY · LOS ANGELES, CA WN 276 184 

34 Al8-MCO ALBANY, NY - ORLANDO, FL WN 205 156 y 

35 ALB1MOW ALBANY, NY CHICAGO-MIDWAY, IL WN 210 140 y 

40 ALB-MS!' ALBANY, NY · MINNEAPOLIS. MN WN 231 154 

49 ALB-PHX ALBANY, NY · PHO£ND<, AZ WN 264 176 

53 ALB-RDU ALBANY, NV • RALEIGH, NC WN 214 143 

56 ALB-SAN AlBANY, NY · SAN DIEGO, CA WN 275 183 
S1 ALB·SAT ALBANY, NY · SAN ANTONIO. TX ~N 255 170 
!,9 ALB,SDF ALBANY. NY LOU1SVILl.f. KY WN 220 J◄7 
60 ALB-SEA ALBANY, NY - SEATTLE TACOMA, WA WN 270 180 

63 Al8-SJU ALBANY, NY· SAN JUAN, PR WN 255 170 
64 ALB SlC ALBANY, NY SALT LAKE CITY, UT WN 258 172 

67 Al8-TPA ALBANY, NY· TAMPA, FL WN 237 158 
68 ALB TUL ALBANY NY • TULSA. OK WN 243 162 

76 BUF·BWI BUFFALO, NY• BAI.TIMORE MD WN 204 136 y 

79 BUF•DEN BUFFALO, NY DENVER. CO WN 302 160 V 

83 BUFlFlL BUFFALO. NV FT LAUD£RDALE, FL WN 2&1. 160 y 

89 BUF-MCO BUFFALO, NY ORLANDO, Fl WN 183 122 y 

9!; BUF·RSW BUFFALO, NY · FT,MYERS, Fl WN 238 159 

99 BUF-SJC BUFFALO, NY· SAN JOSE, CA WN 267 178 

101 BUF-Sll BUFfALO. NV ST LOUIS INTI. MO WN 217 145 

102 BUF•TPA BUFFALO, NY - TAMPA, Fl WN 233 155 y 

134 ISP-MCO ISUP NY ORLANDO, FL WN 233 155 y 

188 LGA•ATl NYC-LAGUARDIA, NY - ATLANTA, GA WN 178 118 y 

190 GA BNA NVC•LAGUARDIA, NY NASHVILL£. iN WN 180 120 y 

198 LGA·OAL NYC-LAGUARDIA, NY DALLAS. TX WN 245 163 V 

200 LGA OEN NYC LAGUAR!liA, NY DENVER. CO WN 253 168 y 

210 LGA·JAX NYC-LAGUARDIA, NY - JACKSONV1l LE, Fl WN 217 144 
212 LGA-MDW NYC-tAGUAROIA, NY • CHICAGO-MIDWAY, IL WN 212 141 y 

21S LGA-MSY NYC LAGUARDIA, NY · NEW ORLEANS, LA WN 223 149 y 

219 LGA-OAK NYC-LAGUARDIA, NY- OAKlANO, CA WN 279 186 
229 LGA RSW NYC-LAGUARDIA, NY - FT MYERS, Fl WN 282 1S8 

230 LGA·SAN NYC·LAGUARDIA. NY · SAN DIEGO, CA WN 273 182 

231 LGA SAT NYC LAGUARDIA, NY - SAN ANTONIO. TX WN 254 169 

232 LGA-SAV NYUAGUAS!DIA, NY - SAVANNAH. GA WN 143 95 
236 LGA•TPA NYC-LAGUARDIA, NY - TAMPA. FL WN 197 110 y 

249 ROC-BWI ROCHESTEft. NY · BALTIMORE, MO WN 268 135 y 

255 ROC-MCO ROCHESTER, NY • ORLANDO, FL WN 232 155 

262 A·:X -~NA ROCHESTER, NY · ORANGE·COUNTY, CA 'f\N 2f,o i n 
263 SYR-ATl SYRACUSE, NY · ATLANTA. GA WN 237 158 



Group 79006 - Air Travel Services (Statewide) 

ATTACHMENT 2 
Contractor's Insurance Requirements 

Page 1 of 8 

The Bidder shall be required to procure, at its sole cost and expense, all insurance required by 
this Attachment. 

The Bidder shall be required to provide proof of compliance with the requirements of this 
Attachment, as follows: 

• Proof of Workers' Compensation and Disability Benefits Insurance shall be provided at 
the time of Bid submission; 

• Proof of all other insurance shall be provided in accordance with Section B below; 

• After award, the Contractor shall be required to provide proof of all insurance after 
renewal or upon request according to the timelines set forth in Section A.13 below. 

Contractors shall be required to procure, at their sole cost and expense, and shall maintain in 
force at all times during the term of any Contract resulting from this Solicitation, policies of 
insurance as required by this Attachment. All insurance required by this Attachment shall be 
written by companies that have an A.M. Best Company rating of "A-," Class "VII" or better. In 
addition, companies writing insurance intended to comply with the requirements of this 
Attachment should be licensed or authorized by the New York State Department of Financial 
Services to issue insurance in the State of New York. OGS may, in its sole discretion, accept 
policies of insurance written by a non-authorized carrier or carriers when certificates and/or other 
policy documents are accompanied by a completed Excess Lines Association of New York 
(ELANY) affidavit or other documents demonstrating the company's strong financial rating. If, 
during the term of a policy, the carrier's A.M. Best rating falls below "A-," Class "VII," the 
insurance must be replaced, on or before the renewal date of the policy, with insurance that 
meets the requirements above. 

Bidders and Contractors shall deliver to OGS evidence of the insurance required by this 
Solicitation and any Contract resulting from this Solicitation in a form satisfactory to OGS. 
Policies must be written in accordance with the requirements of the paragraphs below, as 
applicable. While acceptance of insurance documentation shall not be unreasonably withheld, 
conditioned or delayed, acceptance and/or approval by OGS does not, and shall not be construed 
to, relieve Bidders or Contractors of any obligations, responsibilities or liabilities under this 
Solicitation or any Contract resulting from this Solicitation. 

The Contractor shall not take any action, or omit to take any action that would suspend or 
invalidate any of the required coverages during the tenn of any Contract resulting from this 
solicitation. 

A. General Conditions Applicable to Insurance. All policies of insurance required by this 
Solicitation or any Contract resulting from this Solicitation shall comply with the following 
requirements: 
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1. Coverage Types aud Policy Limits. The types of coverage and policy limits required 
from the Contractor are specified below in Paragraph B Insurance Requirements below. 

2. Policy Forms. Except as otherwise specifically provided herein, or agreed to in the 
Contract resulting from this Solicitation, all policies of insurance required by this 
Attachment shall be written on an occurrence basis. 

3. Certificate of /11s11ra11ce/Notices. The Contractor shall provide OGS with a Certificate 
or Certificates of Insurance, in a form satisfactory to OGS, as detailed below, and 
pursuant to the timelines set forth in Section B below. Certificates shall name The New 
York State Office of General Services, Bureau of Risk and Insurance Management 
(BRIM), 32nd Floor, Coming Tower, Empire State Plaza, Albany, New York 12242 as 
the certificate holder. 

Certificates of Insurance shall: 

• Be in the fonn acceptable to OGS and in accordance with the New York State 
Insurance Law (e.g., an ACORD certificate); 

• Disclose any deductible, self-insured retention, aggregate limit or exclusion to the 
policy that materially changes the coverage required by this Solicitation or any 
Contract resulting from this Solicitation; 

• Be signed by an authorized representative of the referenced insurance carriers; and 
• Contain the following language in the Description of Operations / Locations / Vehicles 

section: Additional insured protection afforded is on a primary and non-contributory 
basis. A waiver of subrogation is granted in favor of the additional insureds. 

Only original documents ( certificates of insurance and any endorsements and other 
attachments) or electronic versions of the same that can be directly traced back to the insurer, 
agent or broker via e-mail distribution or similar means will be accepted. 

OGS generally requires Contractors to submit only certificates of insurance and additional 
insured endorsements, although OGS reserves the right to request other proof of insurance. 
Contractors should refrain from submitting entire insurance policies, unless specifically 
requested by OGS. If an entire insurance policy is submitted but not requested, OGS shall 
not be obligated to review and shall not be chargeable with knowledge of its contents. In 
addition, submission of an entire insurance policy not requested by OGS does not constitute 
proof of compliance with the insurance requirements and does not discharge Contractors 
from submitting the requested insurance documentation. 

4 . Primary Coverage. All liability insurance policies shall provide that the required 
coverage shall be primary and non-contributory to other insurance available to the 
People of the State of New York, the New York State Office of General Services, any 
entity authorized by law or regulation to use the Contract and their officers, agents, and 
employees. Any other insurance maintained by the People of the State of New York, 
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the New York State Office of General Services, any entity authorized by law or 
regulation to use the Contract and their officers, agents, and employees shall be excess 
of and shall not contribute with the Bidder/Contractor's insurance. 

5. Breach for Lack of Proof of Coverage. The failure to comply with the requirements 
of this Attachment at any time during the term of the Contract shall be considered a 
breach of the tenns of the Contract and shall allow the People of the State ofNew York, 
the New York State Office of General Services, any entity authorized by law or 
regulation to use the Contract and their officers, agents, and employees to avail 
themselves of all remedies available under the Contract or at law or in equity. 

6. Self-J11s11red Rete11tio11/Ded11ctibles. Certificates of Insurance must indicate the 
applicable deductibles/self-insured retentions for each listed policy. Deductibles or 
self-insured retentions above $100,000.00 are subject to approval from OGS. Such 
approval shall not be unreasonably withheld, conditioned or delayed. The Contractor 
shall be solely responsible for all claim expenses and loss payments within the 
deductibles or self-insured retentions. If the Contractor is providing the required 
insurance through self-insurance, evidence of the financial capacity to support the self
insurance program along with a description of that program, including, but not limited 
to, infonnation regarding the use of a third-party administrator shall be provided upon 
request. 

7. S11bco11tractors. Prior to the commencement of any work by a Subcontractor, the 
Contractor shall require such Subcontractor to procure policies of insurance as required 
by this Attachment and maintain the same in force during the term of any work 
perfonned by that Subcontractor. An Additional Insured Endorsement CG 20 38 04 13 
(or the equivalent) evidencing such coverage shall be provided to the Contractor prior 
to the commencement of any work by a subcontractor and pursuant to the timelines set 
forth in Section A.13. below, as applicable, and shall be provided to OGS upon 
request. For subcontractors that are self-insured, the subcontractor shall be obligated 
to defend and indemnify the above-named additional insureds with respect to 
Commercial General Liability and Business Automobile Liability, in the same manner 
that the subcontractor would have been required to pursuant to this section had the 
subcontractor obtained such insurance policies. 

8. Waiver of S11brogatio11. For all liability policies and the workers' compensation 
insurance required below, the Bidder/Contractor shall cause to be included in its 
policies insuring against loss, damage or destruction by fire or other insured casualty a 
waiver of the insurer's right of subrogation against The People of the State of New 
York, the New York State Office of General Services, any entity authorized by law or 
regulation to use the Contract and their officers, agents, and employees, or, if such 
waiver is unobtainable (i) an express agreement that such policy shall not be invalidated 
if the Contractor waives or has waived before the casualty, the right of recovery against 
The People of the State of New York, the New York State Office of General Services, 
any entity authorized by law or regulation to use the Contract and their officers, agents, 
and employees or (ii) any other fonn of pennission for the release of The People of the 
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State of New York, the New York State Office of General Services, any entity 
authorized by law or regulation to use the Contract and their officers, agents, and 
employees. A Waiver of Subrogation Endorsement shall be provided upon request. A 
blanket Waiver of Subrogation Endorsement evidencing such coverage is also 
acceptable. 

9. Additio11al Insured. The Contractor shall cause to be included in each of the liability 
policies required below coverage for on-going and completed operations naming as 
additional insureds (via ISO coverage forms CG 20 10 04 13 or CG 20 38 04 13 and 
CG 20 37 04 13 and form CA 20 48 10 13, or a form or forms that provide equivalent 
coverage): : The People of the State of New York, the New York State Office of 
General Services, any entity authorized by law or regulation to use the Contract and 
their officers, agents, and employees. An Additional Insured Endorsement evidencing 
such coverage shall be provided to OGS pursuant to the timelines set forth in Section 
B below. A blanket Additional Insured Endorsement evidencing such coverage is also 
acceptable. For Contractors who are self-insured, the Contractor shall be obligated to 
defend and indemnify the above-named additional insureds with respect to Commercial 
General Liability and Business Automobile Liability, in the same manner that the 
Contractor would have been required to pursuant to this Attachment had the Contractor 
obtained such insurance policies. 

10. Excess/Umbrella Liability Policies. Required insurance coverage limits may be 
provided through a combination of primary and excess/umbrella liability policies. If 
coverage limits are provided through excess/umbrella liability policies, then a Schedule 
of underlying insurance listing policy information for all underlying insurance policies 
(insurer, policy number, policy term, coverage and limits of insurance), including proof 
that the excess/umbrella insurance follows form must be provided upon request. 

11. Notice of Ca11cellatio11 or No11-Re11ewal. Policies shall be written so as to include 
the requirements for notice of cancellation or non-renewal in accordance with the New 
York State Insurance Law. Within five (5) business days of receipt of any notice of 
cancellation or non-renewal of insurance, the Contractor shall provide OGS with a copy 
of any such notice received from an insurer together with proof of replacement 
coverage that complies with the insurance requirements of this Solicitation and any 
Contract resulting from this Solicitation. 

12. Policy Re11ewal/Expiratio11 Upon policy renewal/expiration, evidence of renewal 
or replacement of coverage that complies with the insurance requirements set forth in 
this Solicitation and any Contract resulting from this Solicitation shall be delivered to 
OGS. If, at any time during the term of any Contract resulting from this Solicitation, 
the coverage provisions and limits of the policies required herein do not meet the 
provisions and limits set forth in this Solicitation or any Contract resulting from this 
Solicitation, or proof thereof is not provided to OGS, the Contractor shall immediately 
cease work. The Contractor shall not resume work until authorized to do so by OGS. 
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13. Deadli11es for Providing /11s11ra11ce Documents after Renewal or Upon Request. 
As set forth herein, certain insurance documents must be provided to the OGS 
Procurement Services contact identified in the Contract Award Notice after renewal or 
upon request. This requirement means that the Contractor shall provide the applicable 
insurance document to OGS as soon as possible but in no event later than the following 
time periods: 

• For certificates of insurance: 5 business days 
• For infonnation on self-insurance or self-retention programs: 15 calendar days 
• For other requested documentation evidencing coverage: 15 calendar days 
• For additional insured and waiver of subrogation endorsements: 30 calendar days 

Notwithstanding the foregoing, if the Contractor shall have promptly requested the 
insurance documents from its broker or insurer and shall have thereafter diligently taken 
all steps necessary to obtain such documents from its insurer and submit them to OGS, 
OGS shall extend the time period for a reasonable period under the circumstances, but in 
no event shall the extension exceed 30 calendar days. 

B. Insurance Requirements: 
Contractors shall obtain and maintain in full force and effect, throughout the tenn of any 

Contract resulting from this Solicitation, at their own expense, the following insurance with 

limits not less than those described below and as required by the terms of any Contract resulting 

from this Solicitation, or as required by law, whichever is greater: 

Insurance Type 
Proof of 

Coverage is Due 

Commercial General Liability Not less than S 1,000,000 each At time of Bid 
occurrence submission and 

General Aggregate $2,000,000 updated in 
accordance with 

Products - Completed Operations s2,ooo,ooo Contract 
Aggregate 

Personal and Advertising Injury Sl,000,000 

Medical Expenses Limit $5,000 

Business Automobile Liability Insurance Not less than S2,000,000 each 
occurrence 

Aircraft Liability Insurance Not less than SS,000,000 each 
occurrence 

Passenger Liability $100,000 per seat for passenger 

\Vorkers' Compensation 

Disability Benefits 
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1. Commercial Ge11eral Liability l11sura11ce: Such liability shall be written on the 
current edition of ISO occurrence form CG 00 01, or a substitute form providing equivalent 
coverage and shall cover liability arising from premises operations, independent 
contractors, products-completed operations, broad form property damage, personal & 
advertising injury, cross liability coverage, and liability assumed in a contract (including 
the tort liability of another assumed in a contract. 

Policy shall include bodily injury, property damage and broad form contractual liability 
coverage. 

• General Aggregate 
• Products - Completed Operations Aggregate 
• Personal and Advertising Injury 
• Each Occurrence 

Coverage shall include, but not be limited to, the following: 

• 
• 
• 

• 

• 
• 

Premises liability; 
Independent contractors; 
Blanket contractual liability, including tort liability of another assumed 
in a contract; 
Defense and/or indemnification obligations, including obligations 
assumed under the Contract; 
Cross liability for additional insureds; and 
Products/completed operations for a term of no less than one ( 1) year, 
commencing upon acceptance of the work, as required by the Contract. 

2. Business Automobile Liability Insurance: Such insurance shall cover liability 
arising out of any automobile used in connection with performance under the Contract, 
including owned, leased, hired and non-owned automobiles bearing or, under the 
circumstances under which they are being used, required by the Motor Vehicles Laws of 
the State of New York to bear, license plates. 

In the event that the Contractor does not own, lease or hire any automobiles used in 
connection with performance under the Contract, the Contractor does not need to obtain 
Business Automobile Liability Insurance, but must attest to the fact that the Contractor 
does not own, lease or hire any automobiles used in connection with performance under 
the Contract on a form provided by OGS. If, however, during the term of the Contract, the 
Contractor acquires, leases or hires any automobiles that will be used in connection with 
performance under the Contract, the Contractor must obtain Businc::.s Automobilt: Liability 
Insurance that meets all of the requirements of this Attachment and provide proof of such 
coverage to OGS in accordance with the insurance requirements of any Contract resulting 
from this Solicitation. 

In the event that the Contractor does not own or lease any automobiles used in connection 
with performance under the Contract, but the Contractor does hire and'or utilize non-owned 
automobiles in connection with performance under the Contract, the Contractor must: (i) 
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obtain Business Automobile Liability Insurance as required by this Solicitation or any 
Contract resulting from this Solicitation, except that such insurance may be limited to 
liability arising out of hired and/or non-owned automobiles, as applicable; and (ii) attest to 
the fact that the Contractor does not own or lease any automobiles used in connection with 
performance under the Contract, on a form provided by OGS. If, however, during the term 
of the Contract, the Contractor acquires or leases any automobiles that will be used in 
connection with performance under the Contract, the Contractor must obtain Business 
Automobile Liability Insurance that meets all of the requirements of this Attachment and 
provide proof of such coverage to OGS in accordance with the insurance requirements of 
any Contract resulting from this Solicitation. 

3. Aircraft Liability /11s11ra11ce. Combined single limit shall not be less than 
SS,000,000 or the equivalent and no less than $100,000 per seat for passenger liability. 

4. \Vorkers' Compensation Insurance and Disability Benefits Requirements 

Sections 57 and 220 of the New York State Workers' Compensation Law require the 
heads of all municipal and state entities to ensure that businesses applying for contracts 
have appropriate workers' compensation and disability benefits insurance coverage. 
These requirements apply to both original contracts and renewals. Failure to provide 
proper proof of such coverage or a legal exemption will result in a rejection of a Bid 
or any contract renewal. A Bidder will not be awarded a Contract unless proof of 
workers' compensation and disability insurance is provided to OGS. Proof of 
workers' compensation and disability benefits coverage, or proof of exemption must be 
submitted to OGS at the time of Bid submission, policy renewal, contract renewal, and 
upon request. Proof of compliance must be submitted on one of the following forms 
designated by the New York State Workers' Compensation Board. An ACORD form is 
not acceptable proof of New York State workers' compensation or disability 
benefits insurance coverage. 

Proof of Compliance with Workers' Compensation Coverage Requirements: 
• Form CE-200, Certificate of Attestation for New York Entities With No Employees and 

Certain Out of State Entities, That New York State Workers' Compensation and/or 
Disability Benefits Insurance Coverage is Not Required, which is available on the 
Workers' Compensation Board's website (www.wcb.ny.gov); 

• Form C-105.2 (9/07), Certificate of Workers' Compensation Insurance, sent to OGS 
by the Contractor's insurance carrier upon request, or if coverage is provided by the 
New York State Insurance Fund, they will provide Form U-26.3 to OGS upon request 
from the Contractor: or 

• Form Sl-12, Certificate of Workers· Compe11satio11 Se/f-lns11rance, available from the 
New York State Workers' Compensation Board's Self-Insurance Office, or 

• Form GSl-105.2, Certificate of Participation in Workers' Compensation Group Se/f
lnsurance, available from the Contractor's Group Self-Insurance Administrator. 

Proof of Compliance with Disability Benefits Coverage Requirements: 
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• Fonn CE-200, Certificate ofAttestationfor New York Entities With No Employees and 
Certain Out of State Entities, That New York State Workers' Compensation and/or 
Disability Benefits Insurance Co,·erage is Not Required, which is available on the 
Workers' Compensation Board's website (www.wcb.ny.gov); 

• Fonn DB-120.1, Certificate of Disability Benefits Insurance, sent to OGS by the 
Contractor's insurance carrier upon request; or 

• Fonn DB-155, Certificate of Disability Benefits Self-Insurance, available from the 
New York State Workers' Compensation Board's Self-Insurance Office. 

An instruction manual clarifying the New York State Workers' Compensation Law 
requirements is available for download at the New York State Workers' Compensation 
Board's website, http://www.wcb.ny.gov. Once on the site, click on the 
Employers/Businesses tab and then click on Employers' Handbook. 
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