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HIGHLIGHTS

• Release 174 features analy-
sis of recent amendments,
including –

• § 213-c. Action by victim of
conduct constituting cer-
tain sexual offenses,
amended via L 2019, ch 315,
§ 3, eff Sept. 18, 2019 to
increase the limitation pe-
riod for a victim of certain
sexual offenses to 20 years
(except as provided for in
CPLR 208(b)).

• § 1602. Application, which
via L 2019, ch 180, § 1, eff
Oct. 20, 2019, added new
subsection CPLR 1602(14),
excluding from Article 16
application, any party held
liable for claims arising out
of the failure to obey or en-
force an order of protection
or a temporary order of pro-
tection issued or modified

under Family Court Act Ar-
ticles 4, 5, 6, 7, 8, or 10;
Criminal Procedure Law §
530.12; Domestic Relations
Law § 240 or § 252; or an
order or temporary order is-
sued or modified by a court
of competent jurisdiction in
another state, territorial or
tribal jurisdiction.

Issues of interest addressed in
this release include the follow-
ing:

VOLUME 1, ARTICLE 2
LIMITATIONS OF TIME

¶ 213.27 Actions by an Attorney

General: Six-Year Statute

A 2019 amendment, added new

CPLR 213(9), providing that actions

by an attorney general pursuant to

General Business Law Article 23-A

or Executive Law § 63(12), are sub-



ject to a six-year statute of limitation.

The legislation was passed in reac-

tion to the New York State Court of

Appeals decision in People v. Credit

Suisse Sec. (USA), LLC, 31 N.Y.3d

622, 82 N.Y.S.3d 295, 107 N.E.3d

515 (2018), which overturned prec-

edent applying a six-year limitation

period. As outlined in the Sponsor’s

Memorandum describing the under-

lying purpose of the law:

• For decades, courts in New

York followed the precedent

that claims brought under

the Martin Act and under

Section 63(12) of the State’s

Executive Law had six-year

statutes of limitation. The

Martin Act is one of the

state’s most powerful tools

to prosecute financial fraud,

and Section 63(12) is the

cornerstone of the state’s

consumer protection laws.

This six-year timeline was

essential to some of the

most meaningful cases that

have reined in Wall Street

excesses, halted fraudulent

practices, and returned mil-

lions of dollars to defrauded

consumers and investors. A

recent Court of Appeals de-

cision overturned this prec-

edent, finding that the stat-

ute of limitations should be

reduced to three years in-

stead of six for Martin Act

violations and fraud under

the Executive Law other

than common law fraud.

This turned on its head liter-

ally decades of case law.

The Court of Appeals ruling

jeopardizes the state’s abil-

ity, through the Office of

Attorney General (“OAG”),

to protect investors and con-

sumers, prevent bad prac-

tices, and hold companies

accountable for fraud and

illegal conduct. It also im-

pairs the OAG’s ability to

recover relief for consumers

harmed by such conduct.

• As it currently stands, a

three year statute of limita-

tions is significantly shorter

than that of many compa-

rable state statutes of limita-

tion. Many states have no

statute of limitations for at-

torney general actions in-

volving consumer frauds,

while others have a six-year

or longer statutes of limita-

tions. Other enforcement

agencies also have longer

statute of limitations peri-

ods. For example, the Secu-

rities and Exchange Com-

mission has no statute of

limitations for equitable

remedies and a five-year

statute of limitations for

civil penalties. A six-year

statute of limitations would

ensure that OAG is able to

operate on equal footing

with other agencies, which

is of paramount importance

given the reduced enforce-

ment activity that has taken

place during the Trump Ad-

ministration. Correcting this

is critical to maintaining



OAG’s status as a preemi-

nent enforcer of consumer

protection and securities law

in New York State.

L. 2019, ch 184, eff. 8/26/2019.

¶ 215.18 Domestic Violence:

Two-Year Statute

A 2019 amendment added new

subsection CPLR 215(9), establish-

ing a two-year statute of limitations

for actions seeking damages for inju-

ries resulting from domestic vio-

lence, as defined in Social Services

Law § 459-a. The amendment notes

that it is not to be construed to

modify any time limitation contained

in CPLR 214 (applicable to causes of

action carrying three-year statute of

limitations) or CPLR 215(8) (crime

victim action toll).

• The Sponsor’s Memoran-

dum describes the motiva-

tion behind the amendment:

• Currently, domestic vio-

lence incidents are treated

the same way as an assault

and civil suits must be initi-

ated within one year after

the incident. This does not

take into consideration the

highly emotional-and ex-

tremely difficult factors in-

volved in domestic violence

situations. Various personal

reasons often force victims

to delay for over a year to

make the very difficult deci-

sion to end the relationship.

Unfortunately at that point

the victim would be barred

from initiating a civil suit.

This bill would recognize

the sensitive nature of do-

mestic violence and afford

victims an extra year.

L. 2019, ch 245, eff. 9/4/2019.

VOLUME 4, ARTICLE 16

LIMITED LIABILITY OF

PERSONS JOINTLY LIABLE

¶ 1602.14 CPLR 1602(14): Ex-

clusion for Parties Liable for Fail-

ure to Obey or Enforce Domestic

Violence Orders of Protection

CPLR 1602(14) excludes from the

application of Article 16, any party

held liable for claims arising out of

the failure to obey or enforce an order

of protection or a temporary order of

protection issued or modified under

Family Court Act Articles 4, 5, 6, 7,

8, or 10; Criminal Procedure Law

§ 530.12; Domestic Relations Law

§ 240 or § 252; or an order or tem-

porary order issued or modified by a

court of competent jurisdiction in

another state, territorial or tribal ju-

risdiction.

The Sponsor’s Memorandum

stressed that the amendment evi-

dences New York’s zero-tolerance

policy for domestic violence and

reads in part:

• This bill gives domestic vio-

lence victims civil remedies

to make them whole. It

gives victims the same ac-

cess to any liable defendant

for full compensation for se-

rious psychological and so-

cial harm that the law now

allows for medical expenses

and lost wages. To deny vic-

tims of domestic violence



recovery for all of the inju-

ries that they suffer lessens

the deterrent effect of do-

mestic violence statutes. In

the last decade New York

State has enacted legislation

to give force and effect to

orders of protection—a

critical tool against domes-

tic violence. The family

court act, domestic relations

and criminal procedure laws

all have been amended to

compel public intervention

to prevent domestic vio-

lence, protect against vio-

lence between family mem-

bers and to hold accountable

those who abuse their fami-

lies. This is a priority for

New York State. It is also

important that public institu-

tions charged with enforce-

ment of orders of protection

be held accountable. Each

year thousands of domestic

violence victims go to court

in New York State to seek

justice and protection. Or-

ders of protection, however,

are effective only if they are

enforced. New York has en-

acted laws and adopted poli-

cies to encourage, even

mandate, police involve-

ment in domestic violence.

The Family Court Act gives

the police the authority to

investigate and arrest a per-

son who violates an order of

protection. FCA § 168.

L. 2019, ch 180, eff. 10/20/2019.

¶ 1603.02 Burden on Defendant

to Prove Equitable Share of Liabil-

ity

A majority of the Fourth Depart-

ment concluded that because of de-

fendants’ representations made when

requesting a severance of the third-

party action—that is, that the third

party defendants’ (who were initially

direct defendants, but upon dismissal

of plainitffs’ direct claim became

third-party defendants) conduct

would not be a topic in the main

action—it would be unduly prejudi-

cial to the plaintiffs to permit the

defendant to assert an Article 16

defense based on the third-parties’

conduct:

• “Defendant’s primary con-

tention on appeal is that the

court erred in precluding it

from asserting the CPLR ar-

ticle 16 defense at trial. Un-

der the unique circum-

stances of this case, we see

no error by the court. Plain-

tiff initially commenced this

action against defendant and

the Elderwoods, and defen-

dant, in its answer, asserted

CPLR 1601 as an affirma-

tive defense and asserted

CPLR article 14 cross

claims against the Elder-

woods. When plaintiff dis-

continued the action against

the Elderwoods, defendant’s

cross claims against them

were converted to a third-

party action. . . . We agree

with the court here that, be-

cause of the representations

that were made by defen-



dant when requesting sever-

ance of the third-party ac-

tion, i.e., that the

Elderwoods’ care would not

be a topic in the main action,

it would be unduly prejudi-

cial to plaintiff to allow de-

fendant to then assert a

CPLR article 16 defense

based on that very topic—

the care at the

Elderwoods—in this case

after plaintiff had rested. We

agree with defendant that

the fact that the third-party

action was severed does not

extinguish a defendant’s ar-

ticle 16 defense. But, in this

case, defendant represented

before the trial started that

the topic of care at the El-

derwoods would not be dis-

cussed. If defendant had not

made this representation,

then plaintiff could have

preempted or otherwise ad-

dressed this anticipated de-

fense through opening state-

ments and plaintiff’s own

lay and expert witnesses in

plaintiff’s case in chief, and

thus could have suggested

that the Elderwoods were

not negligent before resting.

As plaintiff’s counsel as-

serts, he could have exam-

ined his witnesses at trial

differently had he known

that the topic of the Elder-

woods’ care, and thus the

CPLR article 16 defense,

was still on the table.”

Mancuso v. Health, 172 A.D.3d

1931, 100 N.Y.S.3d 469 (4th Dep’t

2019).

ARTICLE 21 PAPERS

¶ 2106.01 Requirements of Affir-

mation in Lieu of Affidavit

Any person who, for religious rea-

sons or otherwise, wishes to use an

affirmation as an alternative to a

sworn statement may do so. How-

ever, to be effective, the affirmation

must be made before a notary or

other authorized official in order that

the affirmant be answerable for the

crime of perjury should he or she

make a false statement.

See Slavenburg Corp. v. Opus Ap-

parel, Inc., 53 N.Y.2d 799, 439

N.Y.S.2d 910, 422 N.E.2d 570

(1981) and Pollack v. Ovadia, 173

A.D.3d 464, 99 N.Y.S.3d 882 (1st

Dep’t 2019) (“Although pro se defen-

dant tenant could submit an affirma-

tion rather than an affidavit for reli-

gious reasons, the document was still

required to be notarized, and there-

fore the motion court was constrained

to reject his unnotarized affirmation

(citations omitted). Accordingly, the

motion was not supported by affidavit

or affirmation of facts, and was prop-

erly denied (CPLR 3212[b]).”). See

also U.S. Bank N.A. v. Langner, 168

A.D.3d 1021, 92 N.Y.S.3d 419 (2d

Dep’t 2019):

• “The affirmation submitted

by the defendant in support

of his cross motion failed to

rebut the process server’s

affidavit because the affir-

mation was not in admis-

sible form. ‘[A]ny person

who, for religious or other



reasons, wishes to use an

affirmation as an alternative

to a sworn statement may do

so,’ but such affirmation

‘must be made before a no-

tary public or other autho-

rized official,’ and the affir-

mant must ‘be answerable

for the crime of perjury

should he make a false state-

ment’ (citation omitted).

Furthermore, an affirmation

from a person physically lo-

cated outside the geographic

boundaries of the United

States must comply with the

additional formalities of

CPLR 2309(c), and must, in

substance, affirm that the

statement is true under the

penalties of perjury under

the laws of New York (cita-

tion omitted). While the de-

fendant’s identity was veri-

fied by an authorized official

in Israel acting in the capac-

ity of a notary, the affirma-

tion itself failed to indicate

that the statements made

therein were true under the

penalties of perjury. There-

fore, the affirmation was

without probative value, and

the Supreme Court should

have denied the defendant’s

cross motion to dismiss the

complaint insofar as as-

serted against him.”

VOLUME 5, ARTICLE 30
REMEDIES AND PLEADING

¶ 3041.07 Bills of Particulars Not

a Disclosure Device

¶ 3042.10 What Constitutes De-

fective Bill of Particulars

¶ 3043.04 Bill Must Provide Fair

Notice of Allegations

In a personal injury or medical

malpractice action, where there are

several defendants, and the plaintiff

serves bills of particulars with “es-

sentially identical” responses “even

though it seems obvious that the

role[s] of the [several] defendants

differed,” the responses will be

deemed insufficient. See Stoddard v.

New York Oncology Hematology,

P.C., 172 A.D.3d 1504, 99 N.Y.S.3d

468 (3d Dep’t 2019):

• “As relevant here, defen-

dants’ demands required

plaintiff to detail ‘[e]ach and

every act of omission and

commission constituting the

alleged negligence and

medical malpractice with

which the plaintiff charges

[the answering defendant].’

Plaintiff responded to each

defendant that he, she or it

was negligent by: ‘A. Fail-

ing to properly diagnose

[decedent’s] DPD defi-

ciency and the effects

thereof in a timely manner;

B. Failing to properly diag-

nose [decedent’s] 5-FU tox-

icity condition and the ef-

fects thereof in a timely

manner; C. Failing to prop-

erly treat [decedent’s] 5-FU

toxicity condition and the

effects thereof in a timely

and appropriate manner.’

Supreme Court did not



abuse its discretion in con-

cluding that the language

‘and the effects thereof,’

without more specificity,

rendered the responses

vague and insufficiently in-

formative (citations omit-

ted). Moreover, although,

‘in a medical malpractice

action, as in any action for

personal injuries, the bill of

particulars requires only a

general statement of the acts

or omissions constituting

the negligence claimed’ (ci-

tations omitted), responses

will be deemed insufficient

where there are several de-

fendants and the plaintiff

serves bills of particulars

with ‘essentially identical’

responses ‘even though it

seems obvious that the

role[s] of the [several] de-

fendants differed’ (citations

omitted). Defendants here

practice in discrete medical

specialties and played var-

ied roles by providing treat-

ment for certain of dece-

dent’s complaints at

different times during her

hospitalization. Because

plaintiff ‘provided general

and nonspecific responses

regarding the negligence of

all defendants rather than

particularizing the acts or

omissions each is alleged to

have committed,’ we cannot

conclude that Supreme

Court erred in holding that

plaintiff’s responses were

insufficient (citations omit-

ted). Similarly, plaintiff

must provide more specific-

ity in her responses to de-

mands where she merely re-

ferred back to these

deficient responses (citation

omitted). Accordingly, Su-

preme Court did not abuse

its discretion in ordering

preclusion unless plaintiff

provides more specificity to

some of her responses in her

bills of particulars.”

VOLUME 7, ARTICLE 32 AC-
CELERATED JUDGMENT

¶ 3218.03 Affidavit Must State

Facts Underlying Obligation and

Indicate Relevant County

CPLR 3218 was amended in 2019

to limit the venue for filing confes-

sions of judgments to in-state debt-

ors, based on where the debtor re-

sided at the time the affidavit was

executed or, if the debtor moved,

where the debtor resides when the

judgment is filed. A non-natural per-

son resides in any county where it has

a place of business. The amendment

exempts a government agency en-

gaged in civil or criminal law en-

forcement against a person or a non-

natural person, permitting the agency

to file an affidavit in any county in the

state.

The Sponsor’s Memorandum ex-

plains the motivation for the amend-

ment:

• Under the current statute, a

confession of judgment is a

written and signed state-

ment, in the form of an affi-



davit, in which a debtor ad-

mits liability and agrees to

pay the sum confessed as

owed to the creditor pursu-

ant to an agreement. A con-

fession of judgment is a le-

gitimate tool that may

facilitate commercial trans-

actions, resolve or avoid liti-

gation, support collection of

moneys owed under an eq-

uitable distribution plan, or

ensure that government

agencies can recover funds

on behalf of victims. When

the debtor does not perform

or pay according to the

agreement, a confession

may be filed as a judgment

with the county clerk, even

in the absence of a pending

court action.

• But, in recent years, credi-

tors, often from out-of-state,

have entered confessions of

judgment in various New

York counties against debt-

ors who themselves are out-

of-state small business own-

ers with no connection to

New York. This practice has

resulted in some unscrupu-

lous creditors using New

York law and procedure to

freeze and then seize debt-

ors’ assets based on a judg-

ment entered in a venue far

from where the agreement

was executed and the parties

reside, making it difficult for

a debtor to contest abusive

conduct by a creditor.

• This measure seeks to cor-

rect such abuse without

frustrating legitimate use of

confessions of judgment

within the State. It limits the

venue for filing a confession

of judgment to in-state debt-

ors, based on where the

debtor resided at the time

the affidavit was executed

or, if the debtor moves,

where he or she resides at

the time of filing the judg-

ment. This approach is in-

tended to prevent creditors

from abusing confessions of

judgment by using New

York courts as a venue to

profit from debtors with no

New York connection.

L. 2019, ch 214, eff. 8/30/2019.

VOLUME 9, ARTICLE 45
EVIDENCE

¶ 4531.01 Affidavit Constitutes

Prima Facie Evidence

CPLR 4531 provides that one who

has served, posted, or affixed a no-

tice, and who is unavailable for trial

by reason of death, mental illness, or

unamenability to subpoena, may sub-

mit an affidavit attesting to such ac-

tions, and that the affidavit is prima

facie evidence of such service. See

Williams v. St. John’s Episcopal

Hosp., 173 A.D.3d 1117, 104

N.Y.S.3d 648 (2d Dep’t 2019):

• “We agree with the Su-

preme Court’s determina-

tion that service of process

on the defendant was in-

valid. The plaintiff failed to

establish that his process

server could not with due



diligence be compelled to

attend the hearing, and,

thus, his affidavit of service

was not admissible into evi-

dence (citations omitted).”

¶ 4532-b.00 Judicial Notice of

Google Maps and Other Web Map-

ping or Global Imaging Website

Via a 2019 amendment (L. 2019,

ch. 223. eff. 12/28/2018), CPLR

4532-b was added, providing that an

image, map, location, distance, calcu-

lation and any other information

taken from a web mapping service, a

global satellite imaging site or an

internet mapping tool, is admissible

in evidence if such material indicates

the date it was created, subject to a

challenge that such material “does

not fairly and accurately portray that

which it is being offered to prove.”

The party intending to present the

image or information at a trial or

hearing, must give notice at least 30

days before the trial or hearing of

such intent, providing a copy or iden-

tifying the internet address. The ad-

verse party receiving notice must

then object no later than 10 days (or

later for good cause shown) before

the trial or hearing. Unless an objec-

tion is made, the court is to take

judicial notice and admit the mate-

rial.

This amendment makes changes to

a similar law enacted in 2018, which

added a new CPLR 4511(c). That law

was repealed and replaced by the

amendment adding CPLR 4532-b.

VOLUME 11, ARTICLE 52
ENFORCEMENT OF MONEY
JUDGMENTS

¶ 5203.01 Priorities and Liens on

Docketing Judgments

¶ 5203.04 Docketing Require-

ment Strictly Construed

¶ 5203.09 Priority Among Judg-

ment Creditors Generally Deter-

mined by Docketing

In Pangea Capital Mgt., LLC v.

Lakian, 34 N.Y.3d 38, 132 N.E.3d

618 (2019), answering a certified

question from the Second Circuit, the

New York Court of Appeals ruled

that CPLR 5203(a)’s docketing re-

quirements did not apply to an en-

tered divorce judgment that had not

been docketed. The Court found that

the equitable distribution of the

wife’s share of the proceeds of a

home sold pursuant to a judgment of

divorce (which incorporated by ref-

erence an agreement providing for

the wife’s share) was not a transfer of

the interest of a judgment debtor to a

judgment creditor. Thus, a judgment

creditor of the husband that had

docketed its judgment did not have

priority over the wife and was not

entitled to the entire proceeds of the

sale:

• Marital assets are not owned

by one spouse or another,

and the dissolution of a mar-

riage involving the division

of marital assets does not

render one ex-spouse the

creditor of another. Courts

are empowered “not only to

make an equitable disposi-

tion of marital property be-

tween [the spouses], but

also to make a distributive

award in lieu of or to



supplement, facilitate or ef-

fectuate the division or dis-

tribution of property where

authorized in a matrimonial

action, and payable in a

lump sum or over a period

of time” (citation omitted).

Andrea therefore cannot

properly be considered a

judgment creditor of John.

Thus, CPLR 5203 (a), by its

plain terms, has no applica-

tion here, and Pangea can

claim no priority. Although

Pangea argues that both sub-

sections (a) and (c) of sec-

tion 5203 require Andrea to

docket her judgment for it to

be enforceable, the clear

language of those provisions

says otherwise. Subsection

(a) applies to transfers of the

interest of a judgment

debtor in real property; the

equitable distribution of An-

drea’s share was not the

transfer of the interest of a

judgment debtor to a judg-

ment creditor. Subsection

(c) concerns only the prior-

ity given to a judgment

creditor as against a lien cre-

ated by a petition in bank-

ruptcy, which is irrelevant

here.

See also David L. Ferstendig, One

Ex-Spouse Is Not Considered the

Creditor of Another, 705 N.Y.S.L.D.

1–2 (2019).

VOLUME 12, ARTICLE 55
APPEALS GENERALLY

¶ 5513.02 Time to Take Appeal

Where the plaintiff served one de-

fendant with an order with notice of

entry by mail, the electronic filing

through NYSCEF of the notice of

entry with proof of service by mail

that followed did not constitute ser-

vice on the other defendants who

were neither served by mail nor

through electronic filing. See JBBNY,

LLC v. Dedvukaj, 171 A.D.3d 898,

98 N.Y.S.3d 221 (2d Dep’t 2019):

• “Pursuant to 22 NYCRR

202.5-b, the court rule gov-

erning electronic filing for

the Supreme Court, a party

may serve an interlocutory

document upon another

party by filing the document

electronically: ‘Upon re-

ceipt of [the] interlocutory

document, the NYSCEF site

shall automatically transmit

electronic notification to all

e-mail service addresses in

such action . . . . Except as

provided otherwise in subdi-

vision (h)(2) of this section,

the electronic transmission

of the notification shall con-

stitute service of the docu-

ment on the e-mail service

addresses identified therein’

(citation omitted). Subdivi-

sion (h)(2), which appears

in a subsection entitled ‘En-

try of Orders and Judgments

and Notice of Entry,’ pro-

vides, in relevant part: ‘[a]

party may serve [an order or

judgment and written notice

of its entry] electronically

by filing them with the

NYSCEF site and thus caus-



ing transmission by the site

of notification of receipt of

the documents, which shall

constitute service . . . by

the filer. In the alternative, a

party may serve a copy of

the order or judgment and

written notice of its entry in

hard copy by any method set

forth in CPLR 2103(b)(1) to

(6). If service is made in

hard copy by any such

method and a copy of the

order or judgment and no-

tice of its entry and proof of

such hard copy service are

thereafter filed with the

NYSCEF site, transmission

by NYSCEF of notification

of receipt of those docu-

ments shall not constitute

additional service of the no-

tice of entry on the parties to

whom the notification is

sent’ (citation omitted). Pur-

suant to the plain language

of the rule, the transmission

by NYSCEF of the confir-

mation notice of receipt of

the documents showing that

the plaintiff served another

party with notice of entry

did not constitute service

upon the Dedvukaj defen-

dants (citation omitted).

Since proper notice of entry

of the June 2015 order was

never served on the Dedvu-

kaj defendants, ‘their time

to answer never commenced

running’ (citations omitted).

Accordingly, the Dedvukaj

defendants did not default in

serving their answer, and

the Supreme Court should

have granted that branch of

their first cross motion

which was to compel the

plaintiff to accept their an-

swer (citation omitted).”

VOLUME 13, ARTICLE 65
NOTICE OF PENDENCY

¶ 6516.01 Successive Notices of

Pendency Only Allowed in Mort-

gage Foreclosure Actions

The Third Department has ruled

that the filing of successive notices of

pendency are permitted in mortgage

foreclosure actions, without limita-

tion, notwithstanding CPLR

6516(a)’s reference only to where the

prior notice has expired or become

ineffective. As detailed in Bank of

Am., N.A. v. Kennedy:

• “In our view, CPLR 6516

(a) clearly and unambigu-

ously creates a broad excep-

tion to the ‘no second

chance’ rule codified by

CPLR 6516 (c), thereby al-

lowing for the filing of suc-

cessive notices of pendency

in mortgage foreclosure ac-

tions, without limitation. Al-

though CPLR 6516 (a) spe-

cifically references

circumstances under which

successive notices of pen-

dency may be filed, such as

when a prior notice of pen-

dency expires under CPLR

6513 or becomes ineffective

for failure to comply with

the time requirements of

CPLR 6512, the Legislature,



tellingly, did not include

any limiting language that

would indicate that those

circumstances presented the

only ones under which a

successive notice of pen-

dency could be filed (cita-

tion omitted). Thus, based

upon our plain reading of

the statutory language,

plaintiff was not prohibited,

as defendants contend, from

filing a second notice of

pendency following the

court-ordered cancellation

of its prior notice of pen-

dency (citation omitted).”

171 A.D.3d 1285, 97 N.Y.S.3d 751

(3d Dep’t 2019).

VOLUME 14, ARTICLE 81
COSTS GENERALLY

¶ 8101.09 Court’s Discretion Un-

der CPLR 8101 May Be Limited

A court that denies costs should

state the equitable considerations un-

derlying its denial. As noted in Fidel-

ity Natl. Tit. Ins. Co. v. Legend Ab-

stract Corp.,

• “Initially, there is no dispute

that Legend is entitled to a

judgment. The only issue on

appeal is whether Legend

was entitled to costs. CPLR

8101 provides that the party

in whose favor a judgment

is entered is entitled to costs

in the action, which includes

disbursements, unless other-

wise provided by statute or

unless the court determines

that to allow costs would not

be equitable under all of the

circumstances. Here, the Su-

preme Court failed to state

the equitable considerations

underlying its denial of

costs (citation omitted), and

we discern no circumstances

that would render such an

award inequitable (citation

omitted). Accordingly, we

agree with Legend that, as

the prevailing party, it was

entitled to an award of costs

and disbursements (citations

omitted).”

171 A.D.3d 705, 96 N.Y.S.3d 536

(2d Dep’t 2019).
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