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I. INTRODUCTION AND EXECUTIVE SUMMARY

A. What Are Punitive Damages?

Punitive damages are damages awarded above and beyond that which is intended to
compensate concrete harms. They are designed to punish and deter egregious misconduct,
particularly conduct that is harmful to society and might otherwise not be discouraged through
the payment of compensatory damages. They “have been described as ‘quasi-criminal’ operate
as ‘private fines’ intended to punish the defendant and to deter future wrongdoing.” Cooper
Indus., Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 432 (2001). Because punitive
damages are said to vindicate society’s interest in deterring misconduct, plaintiffs who seek
punitive damages are often acting in a fashion akin to a private attorney general. See, e.g.,
DeMendoza v. Huffman, 51 P.3d 1232, 1243 (Or. 2002).

B. A Short History of Punitive Damages

Punitive damages originated in the common law.! In 1763, English courts firmly
established the legitimacy of punitive or exemplary damages as a common-law device within the
jury’s province to award. Huckle v. Money, 95 Eng. Rep. 768 (C.P. 1763); Wilkes v. Wood, 98
Eng. Rep. 489 (C.P. 1763). In Wilkes, Lord Chief Justice Pratt announced: “[A] jury shall have
it in their power to give damages for more than the injury received as a punishment to the guilty,

to deter from any such proceeding for the future, and as a proof of the detestation of the jury to

'1 Linda L. Schlueter & Kenneth R. Redden, Punitive Damages § 1.0, at 1 (4™ ed. 2000) (finding that punitive
damages “evolved from the common law . . . to meet certain societal needs such as compensation for mental anguish
or other intangible harms, punishment and deterrence of wrongdoers, and as a substitute for revenge”). Schlueter
and Redden also note that use of multiple damages for these purposes existed at least as far back as the Code of
Hammurabi in 2000 B.C. Id.



Copyright © 2011, The Sedona Conference®

These Outlines are confidential to The Sedona Conference® Working Group 8 on Mass Torts and Punitive Damages
and are not for publication or distribution to anyone who is not a member of The Sedona Conference® Working Group 8
without prior written permission.

the action itself.” Id. at 498-99. Wilkes, which involved a lawsuit by a member of Parliament
who had published a pamphlet critical of the British government for which he had been arrested,
was considered a vindication of liberties by the founding generation in the United States. See
City of West Covina v. Perkins, 525 U.S. 234, 247 (1999).

Soon after Wilkes, American courts began to award punitive damages. See Genay V.
Norris, 1 S.C.L. (1 Bay) 6 (S.C. 1784); Coryell v. Colbaugh, 1 N.J.L. 77 (N.J. 1791). These
early cases established that punitive damages were a prerogative of the jury. In Coryell, as it was
to be in other states, the jury was instructed “not to estimate the damage by any particular proof
of suffering or actual loss; but to give damages for example’s sake, to prevent such offenses in
[the] future.” Id. at 77. Since then, punitive damages “have long been a part of traditional state
tort law.” Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 255 (1984).

By 1851, the U.S. Supreme Court declared the availability of punitive damages to be a
“well established principle of the common law.” Day v. Woodworth, 54 U.S. (13 How.) 363, 371
(1851). The Court acknowledged that it was “aware that the propriety of this doctrine has been
questioned by some writers, but if repeated judicial decisions for more than a century are to be
received as the best exposition of what the law is, the question will not admit of argument.” Id.
The Court added that the jury’s decision to assess punitive damages must be made on the basis of
“the enormity of his offense, rather than the measure of compensation to the plaintiff.”

In recent years, punitive damages, though still rarely awarded, have grown in size and
frequency. In 1996, the U.S. Supreme Court held for the first time that a punitive damage award
was so “grossly excessive” that it violated the defendant’s due-process rights. BMW of No.

Amer., Inc. v. Gore, 517 U.S. 559, 562 (1996). Five years later, the Court determined that
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punitive damages had “evolved,” were no longer considered within the ambit of the jury’s
authority under the Seventh Amendment? but instead an expression of the jury’s moral
condemnation, and that any award was subject to de novo review by an appellate court. Cooper
Indus., Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 437 n.11, 437, 432, 431 (2001).

C. The Purposes and Evolution of Punitive Damages

As traditionally conceived, punitive damages were both individualized and retributive.
They punished a tortfeasor for intentional conduct directed toward an individual plaintiff. Torts
giving rise to punitive damages were personal in nature - libel/slander, assault, malicious
prosecution, false imprisonment, and intentional interference with property.®

Over time, the class of torts for which punitive damages could be awarded expanded,
allowing punitive damages in cases of negligence, fraud, and products liability. Commentators
have observed that awarding punitive damages in cases of reckless behavior and strict product
liability (i.e., cases where the defendant did not act intentionally or willfully) are directed, not at
punishing intentional misconduct, but rather at reducing conduct that poses a risk to the larger
society.* In this sense, punitive damages, when used to deter negligence, vindicate society’s

interests, rather than those of the individual plaintiff.

2 Nonetheless, a court still had to respect any factual findings of the jury. Cooper Indus., Inc. v. Leatherman Tool
Group, Inc., 532 U.S. 424, 439 n.12 (2001).

® Victor E. Schwartz & Leah Lorber, Twisting the Purpose of Pain and Suffering Awards: Turning Compensation
Into ““Punishment,” 54 S.C. L. Rev. 47, 50 (2002).

* E.g., Catherine M. Sharkey, Punitive Damages as Societal Damages, 113 Yale L.J. 347, 357-58 & n.19 (2003).
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With the increase in scope of claims for which punitive damages could be awarded, as
well as larger verdicts, punitive damages awards have come under scrutiny. Scholars differ in
their assessment as to whether punitive damages have become too frequent and excessive.
Nevertheless, in response to a general perception that punitive damages should be constrained,
state legislatures began imposing limits on punitive damages, some by imposing flat caps, some
by limiting such damages to a multiple of compensatory damages, and others by requiring a
higher evidentiary showing.’

Courts and scholars typically agree that punitive damages serve two distinct purposes:
punishment and deterrence.®

1. Retribution and Punishment

Punishment is typically understood to mean the imposition of sanctions to satisfy a desire
for retribution against the defendant. Punitive damages, when imposed to punish, are based on
the reprehensibility of the defendant’s conduct, i.e., whether the conduct was intentional,
malicious, or reckless. Nevertheless, while the conduct giving rise to punitive damages is the
defendant’s, the measure of those damages is based on the community’s level of outrage, not the

defendant’s incentives to act. When used in this manner, punitive damages are similar to

® Kelly-Rose Garrity, Whose Award is It Anyway?, 45 Washburn L.J. 395, 399-400 (2006).

® «“punitive damages may properly be imposed to further a State’s legitimate interests in punishing unlawful conduct
and deterring its repetition.” BMW of North Am., Inc. v. Gore, 517 U.S. 559, 568 (1995). Although
punishment and deterrence represent the consensus purposes of punitive damages, one scholar has
indentified five underlying purposes served by punitive damages: (1) retribution; (2) education; (3)
deterrence; (4) compensation; and (5) law enforcement. David G. Owen, A Punitive Damages Overview:
Functions, Problems and Reform, 39 Vill. L. Rev. 363, 406 (1994).
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criminal fines, which are generally based on the severity of the infraction, rather than injury to a
victim. In this very real sense, the punishment aspect of punitive damages -- even when directed
toward individual harm’ -- reflects social interests.

Current Supreme Court jurisprudence concerning the factors to be considering in
assessing punitive damages emphasizes the punishment function of punitive damages.® The
Court’s use of “reprehensibility” analysis is really just another way of assessing
blameworthiness.®  Similarly, consideration of the wealth of a defendant as a factor in
determining punitive damages makes sense only if the objective is to make the damages hurt.*
Because the value of each additional dollar a person has goes down as more dollars are

accumulated (i.e., money has diminishing marginal value once basic needs are met), the amount

" In Phillip Morris USA v. Williams, 549 U.S. 346 (2007), the Court rejected the notion that punitive damages can be
assessed to punish a defendant for harming persons other than the plaintiff. Rather, harm to others may
only be considered in deciding how reprehensible the defendant’s conduct was when punishing it for
injuring the particular plaintiff.

8 See, e.g., Phillip Morris, 549 U.S. at 362 (Ginsberg, dissenting) (“The purpose of punitive damges, it can hardly be
denied, is not to compensate, but to punish.”).

° Reprehensibility is determined based on whether (1) the harm caused was physical as opposed to economic; (2) the
tortious conduct evinced an indifference to or a reckless disregard of the health or safety of others; (3) the
target of the conduct had financial vulnerability; (4) the conduct involved repeated actions or was an
isolated incident; and (5) the harm was the result of intentional malice, trickery, or deceit, or mere accident.
State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 419 (2003).

19 Wealth is a consideration because the “function of deterrence... will not be served if the wealth of the defendant
allows him to absorb the award with little or no discomfort.” Watson v. Dixon, 532 S.E.2d 175, 178
(2000)(citation omitted). Still, the U.S. Supreme Court has instructed that the “wealth of a defendant cannot
justify an otherwise unconstitutional punitive damages award.” State Farm Mut. Auto. Ins. Co. v.
Campbell, 538 U.S. 408, 427 (2003) (citation omitted).
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necessary to punish a defendant with a high net worth is greater than the amount necessary to
punish someone relatively poorer.*

Use of punitive damages to assign blame and extract punishment may be less justified in
a system where punitive damages are awarded in cases of negligence or strict liability (e.g.,
products liability). Similarly, where the defendant is a corporation or other business entity,
punishment of the organization as a whole, rather than individuals within the organization, has
been questioned by some scholars as unappealing and inefficient, because responsible
individuals may evade punishment, or because the parties actually punished are innocent
shareholders and customers to whom the cost of punitive damages awards are passed through. 2

2. Deterrence

Courts have endorsed the use of punitive damages as a means of deterring undesirable
conduct. Expanding on this objective, the field of law and economics has suggested that punitive
damages are justified by a desire to achieve the proper balance between (1) harm caused;

(2) precautionary measures by defendants; (3) self-protection by plaintiffs; and (4) litigation

1 Varying punitive damages based upon wealth could meet deterrence goals as well. This may be the case if, for
example, poor people are more risk averse then rich people. In that case, the potential damage award
necessary to cause a poor person to cease bad behavior would be less than it would be for a rich person. A.
Mitchell ~ Polinsky &  Steven  Shavell, Punitive Damages, at 775-76 (available at
http://Isr.nellco.org/harvard_olin/214/). Note, however, that varying damages based on wealth is probably
not likely to achieve optimal levels of precautionary behavior, because the cost of safety measures is the
same for both rich and poor.

12 polinsky & Shavell, Punitive Damages, at 773. But see Michael Wells, Comments on Why Punitive Damages
Don't Deter Corporate Misconduct Effectively, 40 Ala. L. Rev. 1073, 1076 (1989) (“*‘economic analysis
does endorse a role for punitive damages. Insofar as corporate misconduct is concerned, their function is to
see to it that the corporation does not undervalue negligently caused accidents for which the corporation
does not pay the full costs in the form of compensatory damages.”). Still, the approaches taken in
individual states to this issue varies. For a survey of state approaches, see Christopher R. Green, Punishing
Corporations: The Food-Chain Schizophrenia in Punitive Damages and Criminal Law, 87 Nebr. L. Rev.
197 (2008).
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costs."® The central idea is that if a tortfeasor bears the full cost of his conduct, he will commit a
tort only when it is efficient to do so -- that is, only when the cost of injury to the plaintiff is less
than the cost to the defendant of not engaging in the conduct, both in terms of prevention (e.g.,
safety measures) and opportunity cost (e.g., lost convenience/utility). So, for example, if I can
get to work 15 minutes faster by speeding, thus billing .25 more hours in the day at $400 an hour,
I will continue to speed unless the cost of an accident times the probability of such an accident
occurring in a given time period exceeds the value of my time during the same period.

Inherent in the deterrence goal of punitive damages is a belief that merely compensating a
plaintiff for actual harm incurred is not -- at least in certain circumstances -- sufficient to cause a
bad actor to refrain from the conduct or take safety measures to prevent his or her conduct from
harming others where doing so leaves society as a whole better off. This can happen for one of a
number of reasons, each of which provides an independent justification for punitive damages.

a. Underenforcement. In a world of perfect enforcement, if a

tortfeasor must pay damages equal to the harm caused, he will only commit the act when it is
efficient to do so.* Defendants will take safety measures only when the cost of safety is less
than the harm caused in its absence. In addition, they will engage in activity only when the

benefit of doing so exceeds the cost of harm caused.

13 Catherine M. Sharkey, Punitive Damages as Societal Damages, 113 Yale L.J. 347, 357-58 & n.19 (2003).

1 This is so for strict liability where the plaintiff is compensated whenever another causes him harm. Where

damages are awarded only if the defendant acted negligently, on the other hand, damages equal to the harm
to the plaintiff may result in overprecautions. Or it could lead to too much activity, because once
precautions are taken, negligence is negated and liability reduces to zero regardless of harm caused. See
Polinsy & Shavell, Punitive Damages, at 766-67. Other scholars have suggested that damages less than
actual harm are optimal, at lease where tort supply is inelastic, meaning that the number of torts committed
does not vary much with a change in damage award. See David Friedman, An Economic Explanation of
Punitive Damages, www.daviddfriedman.com/Academic/Punitive/Punitive.html.
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When not every tort is punished, however, the cost to the defendant of doing harm is less
than the actual harm caused. Crime pays. This can lead to more activity than socially optimal,
or fewer precautionary measures, or both. Underenforcement may result, for example, where the
victim has difficulty identifying the responsible party or the costs of litigation make enforcement
impractical. In this view, punitive damages account for the fact that tortfeasors discount the
harm they cause by the probability of getting caught. Thus, to achieve proper deterrence,
sanctions must be inflated. Punitive damages further address underenforcement by making
litigation more attractive to injured parties who might otherwise be dissuaded from suing due to
litigation cost.

2. Underestimation of Harm. Compensatory damages alone

may be insufficient to deter bad conduct where they fail to capture the total social harm caused.
This may occur where nonpecuniary losses are not recognized in the law or are difficult to
prove,™ or where the activity has externality effects on third parties who lack standing to sue.

3. Socially Illicit Acts. Some conduct, while enhancing the

utility of the actor, may have no social benefit. For example, if | get $1000 worth of pleasure
from smashing the headlights and slashing the leather seats of my cheating man’s car, but it only
causes $500 of damage, that would appear to be a socially optimal outcome. But pleasure
derived solely from harm to others has no real social utility, notwithstanding country music

lyrics to the contrary. Thus, my perception of this activity’s benefit and society’s view are not

B For example, damages for loss of animals is often limited to the market value of the animal. If you

poisoned my family dog, recoverable damages are limited to the market value of a mutt. This would hardly
compensate for me for the loss of my loyal companion and the sadness of my children.

10
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aligned. To keep me from acting in a socially illicit manner, damages must be high enough to
offset my pleasure -- it must cost me more than $1000. Moreover, because society is not
concerned with achieving optimal levels of this activity, setting damages too high is not a
problem from an efficiency point of view. '

At least one law and economics scholar has rejected the socially illicit conduct
justification for punitive damages. Rather than viewing the defendant’s conduct as generating
“illicit” utility for the defendant, Friedman sees this as a transfer of utility from others to the
defendant. The “gain” to the tortfeasor is netted out by a loss to third parties.’” Because the
harm to third parties is not recoverable by the plaintiff, damages do not equal total harm and
punitive damages are justified.'®

a. Encouraging Negotiated Arrangements

Although never endorsed by the courts, another justification for punitive damages is that
they can encourage parties to negotiate rather than unilaterally do harm. The classic example is
patent or copyright infringement. If damages for infringement (adjusted for probability of
getting caught) are less than the benefit of taking intellectual property, the taking will occur.
This is socially inefficient because parties will expend resources wastefully in an effort to protect

intellectual property rather than develop it. Punitive damages, when set to make the cost of

16 Although it could be inefficient if damages were so high that ex-lovers are motivated to bring specious

lawsuits, which imposes litigation administration costs on society as a whole.

7 This might be so if, for example, smashing up a cheating boyfriend’s car has a chilling effect on the pursuit of
relationships by others, thereby costing society at large $1000 worth of happiness.

Friedman, www.daviddfriedman.com/Academic/Punitive/Punitive.html.

1"
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misappropriation higher than the cost of a license, induce parties to reach negotiated
agreements.™® This justification for punitive damages has at least two limitations. First, it would
appear to apply only to intentional conduct, not negligence. And second, there are times when
negotiation is not possible or is highly impractical.

Some commentators have treated the punishment goal of punitive damages as a
vindication of private interests, and the deterrence goal as a vindication of public interests. But
the line between punishment and deterrence is not so clear. Any mother of a four-year-old can
tell you that punishment has a deterrent effect. Scholars have noted, however, that the
magnitude of punitive damages necessary to achieve the punishment and deterrence objectives
differ.® In practice, punitive damages awards strike a balance between these objectives by
taking into account multiple factors directed at both goals, such as vulnerability of the plaintiff
(punishment focus) and frequency of conduct (deterrence factor).

D. Problems Concerning Punitive Damages

1) In recent years, through its Due Process jurisprudence, the Supreme Court has

addressed several issues: the possibility of multiple punishments, “windfall” and
variable distributions of punitive damage awards to individual plaintiffs, and
states’ punishment of conduct outside of their jurisdiction that may be lawful
where it was undertaken. Issues concerning multiple punishment, unfair

distribution, and federalism remain. In addition, through legislation, the States
have actively addressed their own perceptions of issues with punitive damages.

9 In theory, this could be true for other types of torts. If | enjoy smashing my car into yours, | may pay you

to participate in a demolition derby, thereby securing your permission and avoiding suit.

2 If enforcement is low, high damages are necessary to deter. But since the nature of the conduct does not

vary with enforcement, the damages necessary to punish are likely be less than is optimal for purposes of
deterrence. Conversely, where enforcement is high, the magnitude of damages necessary to deter
approaches actual harm caused, and retributive damages will exceed the level necessary for optimal
deterrence.

12
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Thus, for example, some states have limited awards through the imposition of
caps, while others have emphasized policies of optimal deterrence.

a.)

Multiple Punishment

Multiple punishment refers to the possibility that multiple punitive
damages awards may be leveled against the same defendant for the same
acts when a number of individuals or entities are injured by the
defendant’s common course of conduct. See Jim Gash, Solving the
Multiple Punishments Problem: A Call For A National Punitive Damages
Registry, 99 Nw. U. L. Rev. 1613, 1619-20 (2005).

i)

Unlike in criminal law where the Double Jeopardy Clause prevents
multiple punishment, the federal Constitution has no similar
explicit prohibition. See State Farm Mut. Auto. Ins. Co. v.
Campbell, 538 U.S. 408, 417 (2003). Still, the Court’s emphasis
on state-by-state adjudication, id. at 421-22, and awards tied to
individualized harm, Philip Morris USA v. Williams, 549 U.S. 346,
353 (2007), appears to guarantee multiple punishments when the
misconduct affects many plaintiffs and crosses state lines.

The Court has, however, articulated Due Process limitations on
“grossly excessive or arbitrary punishments.” State Farm, 538 U.S.
at 416.

aa.) Courts are to consider three factors in evaluating punitive
damages awards: “(1) the degree of reprehensibility of the
defendant’s misconduct; (2) the disparity between the
actual or potential harm suffered by the plaintiff and the
punitive damages award; and (3) the difference between the
punitive damages awarded by the jury and the civil
penalties authorized in comparable cases.” Id. at 418; see
also BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 575
(1996); Cooper Indus., Inc. v. Leatherman Tool Group,
Inc., 532 U.S. 424, 424 (2001).

bb.)  Reprehensibility is the most important factor, and although
a jury may consider harm to nonparties in assessing
reprehensibility, the jury “may not punish for the harm
caused others,” Philip Morris USA v. Williams, 549 U.S.
346, 355, 357 (2007); Campbell, 538 U.S. at 423
(explaining that such awards “creates the possibility of

13
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multiple punitive damages awards for the same conduct”),
426.

The conceptual difficulty in allowing juries to consider damage to parties who are
not before the court in assessing the overall reprehensibility of a
defendant’s behavior while concurrently not allowing such damage to be
included in determining the amount of an award has been criticized. See
Williams, 549 U.S. at 360 (Stevens, J., dissenting).

ii.)

The two concepts could be reconciled by understanding damage to
non-parties as a reprehensibility factor that could enhance an
award, but not beyond an upper limit imposed by a relationship to
the plaintiff’s compensatory damages. Cf. Elizabeth J. Cabraser &
Robert J. Nelson, Class Action Treatment of Punitive Damages
Issues After Philip Morris v. Williams: We Can Get There From
Here, 2 CHARLESTON L. Rev. 407, 413-14 (2008).

However, constraining the upper limit in this way may limit the
feasibility of punitive damages as an effective economic deterrent
absent aggregation of plaintiffs in litigation. See generally
Catherine M. Sharkey, Punitive Damages as Societal Damages,
113 YALE L. J. 347 (2003).

b.) Unfair Distribution

The Court’s Due Process limitations also address distributional issues that arise in
the award of punitive damages.

i) The Court appears to have rejected deterrence as a policy goal of punitive
damages, see Cooper Indus., 532 U.S. at 438, and instead to have focused
exclusively on retribution for damage sustained by the individual plaintiff,
see Williams, 549 U.S. at 353-55. Yet, the Court continues to
acknowledge deterrence as a goal, if only at its most abstract level. See,
e.g., Exxon Shipping Co. v. Baker, 554 U.S. 471, 494 (2008). Still,

14
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because “States possess discretion over the imposition of punitive
damages,” State Farm, 538 U.S. at 416, deterrence can receive greater
emphasis than the Court has acknowledged. See, e.g., Ore. Rev. Stat. 8
30.925(3) (1991) (making “total deterrent effect” a factor in determining
the size of an award).

By requiring a nexus between the plaintiff’s compensatory damages and
any punitive damages, and by explicitly calling for examination of similar
cases, the Court has taken steps to work toward distributional uniformity
among similarly situated plaintiffs and to limit windfall profits to a
plaintiff for harm inflicted upon non-parties.

But even requiring a nexus to compensatory damages does not ensure a defendant

ii.)

will be able to pay all similarly situated plaintiffs’ judgments.

Litigation arising out of a nation-wide course of conduct, such as products
liability, may make a defendant insolvent. See Gash, supra, at 1625-27.

iv.)  Plaintiffs who do not recover early may not recover at all.

V.) Moreover, conventional economic opinion has suggested that
windfalls are an unavoidable and a necessary consequence of
effective economic deterrence. See Sharkey, supra, at 370-72.
Amounts necessary to deter wrongdoing may not be equal to the
amount of a plaintiff’s loss.

vi.)  Finally, as commentators have noted, not all states allow for
punitive awards to be distributed entirely to the plaintiffs. Some
states distribute a portion of the award to a state fund. See id. at
372-389 (describing state statutory and court split-recovery rules);
Cabraser & Nelson, supra, at 410.

Federalism

15
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The Court has also enunciated limitations on the territorial reach of state-court

punitive damage awards explaining that state sovereignty and comity
prevent a state from imposing economic sanctions for unlawful conduct in
that state with the intent to change lawful conduct in other states. Gore,
517 U.S. at 572.

But courts and commentators have also criticized the Supreme Court’s
jurisprudence for unnecessarily limiting states rights. See Gore, 517 U.S.
at 598 (Scalia, J., dissenting); see also Campbell, 538 U.S. at 429 (Scalia,
J., dissenting); Samuel Issacharoff & Catherine M. Sharkey, Backdoor
Federalization, 53 UCLA L. Rev. 1353, 1421-27 (2006) (suggesting
partial federalization caused by extraterritorial concerns creates
instability).

Going forward, methods for the aggregation of plaintiffs’ claims, such as class
and mass actions, may address these issues in some cases.

a.)

b.)

d)

Aggregation of claims addresses some of the fairness concerns related to
compensating some plaintiffs, but not others, and to compensating
similarly situated plaintiffs unequally, that may arise out of a defendant’s
limited resources. See Cabraser & Nelson, supra, at 421.

Aggregation may also ameliorate the territorial limitations of the Court’s
punitive damages jurisprudence.

Aggregation may also allow for larger awards that could serve as effective
economic deterrents. See id. at 422.

Have recent developments relating to federal class certification facilitated
or hindered attempts to aggregate punitive damages claims?

16
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i.) Following Ortiz v. Fibreboard, 527 U.S. 815, 864 (1999), use of
Rule 23(b)(1)(B) mandatory limited fund class actions has been
curtailed.

ii.) Rule 23(b)(3)’s predominance requirement similarly poses hurdles
to class certification—especially in injury and mass tort cases
where individual issues often predominate over issues common to
the class. See Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 628-
29 (1997).

iii.)  State class actions may provide another viable method of
aggregation, see Cabraser & Nelson, supra, at 427-28, as may the
rarely used “mass action” rules added to the Class Action Fairness
Act in 2005, see id. at 430, but absent statutory revision, these
methods of aggregation may remain of only limited applicability.

E. Differing Views on Punitive Damages

Controversy has surrounded punitive damages almost from the beginning,?* and much of
the criticism tracks age-old criticisms of the institution of trial by jury.?? In the first half of the
19" century, an evidence scholar, Simon Greenleaf, lamented the growth of punitive damages as
illegitimate, describing verdicts containing punitive damages as little more than a form of extra

compensation for intangible or dignitary harms. See Simon Greenleaf, A TREATISE ON THE LAW

21 Smith v. Wade, 461 U.S. 30, 58 (1983) (Rehnquist, J., dissenting) (awarding punitive damages “has been
vigorously criticized throughout the Nation’s history.”).

22 Criticizing juries, based on anecdotal evidence, is a longstanding pastime. In a treatise on the jury first published
in 1852, historian William Forsyth wrote: “It would not be difficult for an opponent of the system to cite
ludicrous examples of foolish verdicts, but they would be a very unfair sample of the average quality; and
nothing can be more unsafe than to make exceptional cases the basis of legislation.” William Forsyth,
HISTORY OF TRIAL BY JURY 376 (1971 reprint; 1878).
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OF EVIDENCE 240-50 (16th ed. 1899). See also Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 25-
27 (1991) (Scalia, J., concurring) (describing Greenleaf’s view).?

4 subscribed to

New Hampshire, one of five states that prohibit punitive damages,?
Greenleaf’s critique, and rejected punitive damages, somewhat luridly, in declaring that the “idea
of [punitive damages] is wrong. It is a monstrous heresy. It is an unsightly and unhealthy
excrescence, deforming the symmetry of the body of the law.” Fay v. Parker, 53 N.H. 342, 382,
1872 WL 4394, *41 (1872). That court went on to note that a “just and manly and honorable
indignation” over a “malicious wrong” is susceptible to being “warped and perverted by violent
hatred of evil and corrupt motives and deeds,” resulting in the award of punitive damages, which
is but “a branch of the law of compensatory damages” and results in “unfairly, as well as
unconstitutionally and illegally, punishing an offender twice for the same crime.” Id. at 3 N.H.
at *40.

As Justice Scalia has stated, the Greenleaf sentiment, so fervently endorsed by the 19"

century New Hampshire court, was and is a distinctly minority position. Haslip, 499 U.S. at 25

(Scalia, J., concurring) (Greenleaf’s view “was not widely shared.”).?® At the time Greenleaf

% In Cooper Indus., Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424 (2001), the Court adopted the view that
“well into the 19th century, punitive damages frequently operated to compensate for intangible injuries,
compensation which was not otherwise available under the narrow conception of compensatory damages
prevalent at the time,” and found that this category of damages had “evolved” into something “more purely
punitive.” Id. at 437 n.11. One modern scholar has disputed the Court’s reading of history. Anthony J.
Sebok, What Did Punitive Damages Do? Why Misunderstanding the History of Punitive Damages Matters
Today, 78 Chi.-Kent L. Rev. 163 (2003).

# The five states are Louisiana, Massachusetts, Nebraska, New Hampshire, and Washington. Puerto Rico also
prohibits punitive damages.

% Indeed, “[s]ince the time of the controversy between . . . Greenleaf and Sedgwick . . . , a large majority of the
appellate courts in this country have followed . . . Sedgwick.” Hendrickson v. Kingsbury, 21 lowa 379,
1866 WL 321, *1, *3 (lowa 1866); Peshine v. Shepperson, 58 Va. (17 Gratt.) 472, 1867 WL 2892, *10
(Va. 1867) (same); Gaither v. Blowers, 11 Md. 536, 1857 WL 3817, *9 (Md. 1857) (same). See also 11
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wrote, Theodore Sedgwick, the leading scholar of the day on damages, took an opposing view
and described punitive damages as favorably “blend[ing] together the interest of society and of
the aggrieved individual, and giv[ing] damages not only to recompense the sufferer but to punish
the offender.” 1 Theodore Sedgwick, A Treatise on the Measure of Damages 53 (7™ ed. 1880),
quoted approvingly in Mo. Pac. Ry. Co. v. Humes, 115 U.S. 512, 521 (1885). Sedgwick’s
description has largely prevailed.

By 1851, the Supreme Court of the United States had found more than a century’s
experience in the courts had settled the issue of the jury’s authority to award punitive damages:

It is a well established principle of the common law that in actions of trespass

and all actions on the case for torts, a jury may inflict what are called exemplary,

punitive, or vindictive damages upon a defendant, having in view the enormity of

his offense, rather than the measure of compensation to the plaintiff. We are

aware that the propriety of this doctrine has been questioned by some writers, but

if repeated judicial decisions for more than a century are to be received as the best

exposition of what the law is, the question will not admit of argument.
Day v. Woodworth, 54 U.S. (13 How.) 363, 371 (1851).

The Greenleaf and Sedgwick debate on punitive damages continues to frame much of the
modern debate. Today, competing and irreconcilable views of punitive damages are expressed
both by the Supreme Court and by scholars and advocates. Thus, the Supreme Court has decried

1726

the fact that the “frequency and size of such awards have been skyrocketing,”* yet also

J.G. Sutherland, A Treatise on the Law of Damages, § 393, at 1284 n.62 (4" ed. 1916) (“a large majority of
the appellate courts in this country have followed the doctrine advocated by Mr. Sedgwick.”).

% TXO Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443, 500 (1993). See also George L. Priest, “Introduction,” in
Cass R. Sunstein et al., Punitive Damages: How Juries Decide 1 (2002).
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recognized that the empirical evidence indicates that punitive damages remain rare and that the
current environment has “not mass-produced runaway awards.”*’

Reflecting a common criticism, Justice O’Connor has noted that there is “no objective
standard that limits the amount of punitive damages” and that, in many instances, juries are
invested with “standardless discretion to impose punitive damages whenever and in whatever
amount it wants.”?® Yet, despite that criticism, after examining available empirical data, the
Court has concluded that “by most accounts the median ratio of punitive to compensatory awards
has remained less than 1:1,”%° thus suggesting that, in practice, most jurors exercise that
discretion reasonably, a conclusion for which the empirical support is substantial.*® Other
scholars have criticized the focus on ratios as misleading and instead have suggested that the real
issue is what they call “blockbuster punitive damage awards” of $200 million or more.!

A related criticism is that juries are too often swayed by passion when the evidence of
intentional misconduct is overwhelming and thus become overly generous in awarding punitive

damages, though a study of awards made by judges and juries found little differences between

their evaluations of what amount of punitive damages was appropriate, with judges being slightly

2" Exxon Shipping Co. v. Baker, 128 S.Ct. 2605, 2624 (2008).

%8 Haslip, 499 S.Ct. at 54, 52 (O’Connor, J., dissenting) (citation omitted). See also id. at 18 (“One must concede
that unlimited jury discretion-or unlimited judicial discretion for that matter-in the fixing of punitive
damages may invite extreme results that jar one's constitutional sensibilities.”).

2 Baker, 128 S.Ct. at 2624.

% See Theodore Eisenberg et al., The Predictability of Punitive Damages, 26 J. Legal Stud. 623, 635-37 (1997)
(summarizing studies on the decision to award punitive damages).

%! See, e.g., Alison F. Del Rossi and W. Kip Viscusi, The Changing Landscape of Blockbuster Punitive Damage
Awards, 12 Am. L. & Econ. Rev. 116 (2010); Joni Hersch and W. Kip Viscusi, Punitive Damages by the
Numbers: Exxon Shipping Co. v. Baker, 18 Sup. Ct. Econ. Rev. 259 (2010); W. Kip Viscusi, The
Blockbuster Punitive Damages Awards, 53 Emory L.J. 1405 (2004).
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more generous than juries.** Another study, though, found that with respect to punitive damages
assessed at $100 million or more, juries were more generous and unpredictable than judges.

Yet another area where differing views are common is the issue of multiple punitive
damage awards. Misconduct that warrants punitive damages often harms more than one person
and, in instances of mass tort, cross state lines. Companies subject to punitive damages complain
that they are being punished repeatedly for a single instance or single series of bad acts by
different plaintiffs and sometimes in different states. Some states have attempted to address the
multiple plaintiff issue through mechanisms that take into account previous in-state awards to
assure that no defendant is over punished.® As for punishment in multiple states, it appears that
this remains a byproduct of the U.S. Supreme Court’s decisions, which prohibit any state from
punishing a defendant for conduct outside that state, while also emphasizing each state’s right to
make its own decisions on what conduct merits punitive damages and in what amounts.*®

Views also differ on what should be done with any award. Some have characterized the

standard practice of letting a single plaintiff collect the entire punitive damages awarded as an

%2 Theodore Eisenberg et al., Juries, Judges, and Punitive Damages: An Empirical Study, 87 Cornell L. Rev. 743
(2002); Theodore Eisenberg et al., The Decision to Award Punitive Damages: An Empirical Study, 2 J.
Legal Analysis 577, 578 (2010) (finding that “judges award[] punitive damages at a higher rate in personal
injury cases and juries award[] them at a higher rate in nonpersonal injury cases,” while speculating that
this may be a function of the types of cases routed to each.).

% Joni Hersch and W. Kip Viscusi, Punitive Damages: How Judges and Juries Perform, 33 J Legal Stud 1, 1-36
(2004).

* In Oregon, for example, both juries (Ore. Rev. Stat. §§ 30.925(2)(g)) and reviewing courts (§ 31.730(2)) are
separately required to take into account the “total deterrent effect” of other punishments imposed for the
same misconduct to assure that awards remain fair and over deterrence does not take place.

% See State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 423-24 (2003) (limiting the extraterritorial or out-
of-state reach of a state punitive damage award); id. at 422 (States “may make their own reasoned
judgment” about the scope and measure of punitive damages); BMW of No. Amer., Inc. v. Gore, 517 U.S.
559, 572 (1996) (a constitutionally valid award is one “supported by the State’s interest in protecting its
own consumers and its own economy.”).
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unfair windfall, while others have praised that result as an appropriate incentive for what
amounts to something of a private attorney general action for society’s benefit. The issue may
have been ameliorated by the U.S. Supreme Court’s decision in Philip Morris USA, Inc. v.
Williams, 549 U.S. 346 (2007), where the Court announced that a proper punitive damages
award does not punish for harm that the misconduct may have caused others. Nonetheless,
because punitive damages vindicate society’s interest in punishment and deterrence, some states
have enacted split-recovery statutes that assign some share of a punitive damages judgment,
upwards of 75 percent, to the State or a specific state fund.

Finally, at least one scholar has questioned whether the various pieces of state legislation
limiting punitive damages and the Due Process limitations imposed by the Supreme Court to
prevent grossly excessive awards has undermined the deterrent effect of punitive damages.*®

F. Summary of the Overall Effort

To be written at the end of the process.

% gee Anthony J. Sebok, Punitive Damages: From Myth to Theory, 92 lowa L. Rev. 957 (2007).
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WGS8 STANDARDS/
BURDEN OF PROOF
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Standards of Conduct and Burdens of Proof for Punitive Damages

The states vary widely in their approaches to the standards for liability and
burdens of proof for punitive damages, but for the most part reduce to two
principal approaches to each issue. As to the conduct required to support an award
of punitive damages, most impose a type of recklessness standard, requiring
wanton conduct, reckless indifference, or conscious disregard of the rights of
others. Three states restrict punitive liability to cases of “malice or “ill will,” while
one state extends punitive liability to acts of “gross negligence.” Likewise, states
vary in whether the analysis focuses on the outrageousness of the conduct, the
defendant’s mental state, or both. With respect to the burden of proof, the majority
of states require proof by clear and convincing evidence, while a substantial
minority apply the preponderance standard.

Level of Culpability

In attempting to precisely categorize the range of standards that courts use, two
problems arise. First, most of the terms that courts use to define the standards for
recovering punitive damages are tremendously malleable and ambiguous. Second,
courts often use the same terms inconsistently. In spite of these challenges, some
amount of differentiation is possible. But the categories outlined below are subject
to the caveat that the boundaries separating them in practice are likely more fluid
than rigid.

Intent or 111 Will

Three states—Maine, Maryland, and North Dakota—explicitly require proof that
the defendant acted with malice, defined in these jurisdictions as ill will or evil
motive. In Maine, malice may be express (motivated by ill will) or implied by
outrageous conduct. * “[M]ere reckless disregard of the circumstances” does not
establish implied malice.?

! Tuttle v. Raymond, 494 A.2d 1353, 1361 (Me. 1985)..
? See id. (citation omitted).
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Maryland and North Dakota use similar definitions. In Maryland, a plaintiff must
prove “that the defendant acted with ‘actual malice,”” which is “conduct of the
defendant characterized by evil motive, intent to injure, ill will, or fraud.”*
Likewise, North Dakota’s punitive damages statute requires that a defendant be
guilty of “oppression, fraud, or actual malice” before a plaintiff can collect
punitive damages.” North Dakota defines actual malice as “an intent with ill will
or wrongful motive to harass, annoy, or injure another person.””

Conscious Disregard for the Rights of Others

Twelve states—Arizona, California, Idaho, Montana, Nevada, New York, Ohio,
Rhode Island, South Dakota, Tennessee, Virginia, and Wisconsin—still require
plaintiffs to show that the defendant acted with a high degree of mental culpability
but do not require a showing of ill will. Five of these states require plaintiffs to
prove malice, but define malice to include willful and conscious disregard for the
rights or safety of others. ® Montana’s punitive damages statute establishes a
slightly higher standard for malice because it requires that the defendant know of
and disregard “a high probability of injury to the plaintiff.”” Thus, these states
require mental culpability that approaches intentionality.

® Darcars Motors of Silver Spring, Inc. v. Borzym, 379 Md. 249, 264, 841 A.2d
828 (Md. 2004) (quotation and quotation marks omitted).

* N.D. CENT. CODE § 32-03.2-11(1).

> McHugh v. Jacobs, 450 F. Supp. 2d 1019, 1022 (D.N.D. 2006) (quoting North
Dakota Pattern Jury Instructions C-72.16) (internal quotation marks omitted).

® CAL. CIv. CoDE § 3294(c)(1); see also NEv. REv. STAT. § 42.001(3); Home Ins.
Co. v. Am. Home Prods. Corp., 75 N.Y.2d 196, 204, 550 N.E.2d 930, 934, 551
N.Y.S.2d 481, 485 (N.Y. 1990); Cabe v. Lunich, 70 Ohio St. 3d 598, 601, 640
N.E.2d 159 (Ohio 1994); Biegler v. Am. Family Mut. Ins. Co., 621 N.W.2d 592,
605 (S.D. 2001).

" MONT. CODE § 27-1-221(2)(a)-(b).
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In Arizona, instead of requiring “malice,” the courts require an “evil mind.”®

Even though the term differs, the concept is essentially the same as the type of
malice described above. As the Supreme Court of Arizona has held, “[t]he key is
the wrongdoer’s intent to injure the plaintiff or his deliberate indifference with the
rights of others, consciously disregarding the unjustifiably substantial risk of
significant harm to them.”®

Wisconsin, without using malice or evil mind, sets out a similar standard.
Under Wisconsin’s punitive damages statute, punitive damages are available only
when a defendant acts “maliciously toward the plaintiff or in an intentional
disregard of the rights of the plaintiff.”*® To fall within the statute, the Supreme
Court of Wisconsin has held that “a defendant’s conduct must be (1) deliberate, (2)
in actual disregard of the rights of another, and (3) sufficiently aggravated to
warrant punishment by punitive damages.”*

In Virginia, punitive damages “are allowable only where there is misconduct
or actual malice, or such recklessness or negligence as to evince a conscious
disregard of the rights of others.”*® The court’s use of the terms “recklessness” and
“negligence” may suggest that the culpability requirement in Virginia is not as
high as the other states in this category. This is probably not the case, however,
because the Supreme Court of Virginia went on to hold that “[w]here the act or

® Linthicum v. Nationwide Life Ins. Co., 150 Ariz. 326, 331, 723 P.2d 675 (Ariz.
1986).

? Id. (citation omitted).

'Wis. STAT. § 895.043(3).

! Groshek v. Trewin, 325 Wis. 2d 250, 270-71, 784 N.W.2d 163 (Wis. 2010)
(quotation and quotation marks omitted).

12 Xspedius Mgmt. Co. of Va., L.L.C. v. Stephan, 269 Va. 421, 425, 611 S.E.2d 385
(Va. 2005).

26



Copyright © 2011, The Sedona Conference®

These Outlines are confidential to The Sedona Conference® Working Group 8 on Mass Torts and Punitive Damages
and are not for publication or distribution to anyone who is not a member of The Sedona Conference® Working Group 8
without prior written permission.

omission complained of is free from fraud, malice, oppression, or other special
motives of aggravation,” punitive damages are not available.™

Similar to Virginia, Rhode Island’s punitive damages conduct standard uses
the term “recklessness” but does so in a way that still suggests it belongs in this
category. According to the Supreme Court of Rhode Island, “[a] party seeking
punitive damages must produce evidence of such willfulness, recklessness or
wickedness, on the part of the party at fault, as amounts to criminality that should
be punished.”** 1t is this reference to “criminality” that seems to elevate Rhode
Island’s standard in stringency above those that will be discussed in the next
section.

Tennessee allows for punitive damages only if a court finds that “a
defendant has acted either (1) intentionally, (2) fraudulently, (3) maliciously, or (4)
recklessly.”™ Tennessee’s definition of “recklessly” suggests that Tennessee’s
standard fits best in this category: “A person acts recklessly when the person is
aware of, but consciously disregards, a substantial and unjustifiable risk . . ..”*

Finally, despite its use of terms like “gross negligence” and “wantonness” in
describing the required mental culpability, Idaho appears to belong in this category
because it emphasizes that punitive damages are only justified when “the defendant
acted with an extremely harmful state of mind.”*” 1daho’s punitive damages
statute also provides support for grouping Idaho in this category. The statute

1 1d. (quotation and quotation marks omitted). In addition, the court stated that
punitive damages “should be awarded only in cases involving the most egregious
conduct.” Id. (quotation and quotation marks omitted).

" Fenwick v. Oberman, 847 A.2d 852, 854-55 (R.l. 2004) (quotation and quotation
marks omitted).

 Hodges v. S. C. Toof & Co., 833 S.W.2d 896, 901 (Tenn. 1992); accord Sanford
v. Waugh & Co., 328 S.W.3d 836, 848 (Tenn. 2010).

1°1d. (citation omitted).

17 See Vendelin v. Costco Wholesale Corp., 140 Idaho 416, 430, 95 P.3d 34 (Idaho
2004) (quotation and quotation marks omitted).
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requires that plaintiffs prove “oppressive, fraudulent, malicious or outrageous

conduct by the party against whom the claim for punitive damages is asserted.”*?

Wantonness or Reckless Indifference

Twenty-eight states—Alabama, Alaska, Arkansas, Colorado, Connecticut,
Delaware, Florida, Georgia, Hawaii, lowa, Illinois, Kansas, Kentucky, Minnesota,
Mississippi, Missouri, New Jersey, New Mexico, North Carolina, Oklahoma,
Oregon, Pennsylvania, South Carolina, Texas, Utah, Vermont, West Virginia, and
Wyoming—require plaintiffs to show willfulness, wantonness, or reckless
indifference.” Although this requires a showing greater than that required for
negligence, it appears to be a slightly lesser degree of culpability than malice.
Instead of using terms such as “conscious disregard,” these states use words such
as reckless, wanton, and indifference. Thus, states in this category appear to allow
the recovery of punitive damages when a defendant’s behavior and mental state is
socially deviant, even if it is not nearing intentionality.

For example, many of these states require that the defendant acted in “reckless” or
“wanton” disregard of the rights of others,?’ engaged in purposeful conduct done

'® IpDAHO CODE § 6-1604(1).

1 Plaintiffs in these states can still also recover punitive damages by proving
malice or fraud.

20 See ALA. CODE § 6-11-20(a), (b)(3); lowa CoDE § 668A.1(a); Miss. CoDE § 11-
1-65(1)(a); N.J. STAT. § 2A:15-5.12(a) (requiring acts “accompanied by a wanton
and willful disregard of persons who foreseeably might be harmed by those acts or
omissions); OKLA. STAT. tit. 23, § 9.1(B); Shearer v. Morgan, 240 Ark. 616, 401
S.W.2d 21, 24 (Ark. 1966) (citing Texarkana Gas & Electric Light Co. v. Orr, 59
Ark. 215, 27 S.W. 66 (1894)); Slovinski v. Elliot, 237 Ill. 2d 51, 58, 927 N.E.2d
1221 (11l. 2010) (quotation omitted); City of Middlesboro v. Brown, 63 S.W.3d
179, 181 (Ky. 2001) (quotation omitted); Taylor v. Medenica, 324 S.C. 200, 221,
479 S.E.2d 35 (S.C. 1996); Fly Fish Vt., Inc. v. Chapin Hill Estates, Inc., 187 Vt.
541, 549, 996 A.2d 1167 (Vt. 2010) (citations omitted); Cramer v. Powder River
Coal, LLC, 204 P.3d 974, 979 (Wyo. 2009) (citation omitted).
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“heedlessly and recklessly, without regard to consequences,”?* or acted with “that

entire want of care which would raise the presumption of conscious indifference to
consequences.”? Courts from other states in this group articulate the same idea in
a slightly different way. They require “reckless indifference” to the rights or
interests of others,” “reckless and outrageous indifference to a highly unreasonable
risk of harm,”% or “conduct that manifests a knowing and reckless indifference
toward, and a disregard of, the rights of others.”?* A few states in this category
focus less on the level of indifference or disregard and look at whether the
wrongful acts are wanton or reckless or done wantonly, recklessly, or
mischievously.?®

Some states come close to requiring the mental culpability described in Part I11.D.2
above but still seem to fit better here. Minnesota’s statute requires “evidence that
the acts of the defendant show deliberate disregard for the rights or safety of
others.”®" This partially echoes the “conscious disregard” language used by courts
in the previous subsection. In interpreting the statute, however, the Supreme Court
of Minnesota has stated that punitive damages “must be based upon conduct

2! See CoLO. REV. STAT. § 13-21-102(1)(a)-(b).

%2 See GA. CODE § 51-12-5.1(b); Kang v. Harrington, 59 Haw. 652, 660-61, 587
P.2d 285, 291 (Haw. 1978) (quotation omitted).

2 Johnson & Higgins of Alaska Inc. v. Blomfield, 907 P.2d 1371, 1376 (Alaska
1995) (quotations omitted); Gargano v. Heyman, 203 Conn. 616, 622, 525 A.2d
1343, 1347 (Conn. 1987) (quotation omitted); Jardel Co., Inc. v. Hughes, 523 A.2d
518, 529 (Del. 1987) (quoting RESTATEMENT (SECOND) OF TORTS § 908, comment
b (1979));

24 See OR. REV. STAT. § 31.730(1).

%> See UTAH CODE § 78B-8-201(1)(a).

2% See KAN. STAT. § 60-3701(c); McClellan v. Highland Sales & Inv. Co., 484
S.W.2d 239, 242 (Mo. 1972); Akins v. USW, Local 187, 148 N.M. 442, 450 (N.M.
2010); Hutchison v. Luddy, 582 Pa. 114, 122, 870 A.2d 766 (Pa. 2005); Peters v.
Rivers Edge Mining, Inc., 224 W. Va. 160, 190, 680 S.E.2d 791 (W. Va. 2009)
(quotation omitted).

“" MINN. STAT. § 549.20(1)(a).
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willfully indifferent to the rights or safety of others.””® Because this language
more closely mirrors the requirements used by courts belonging to this category,
Minnesota should be likewise categorized.

North Carolina is also on the border. Under its statute, courts can award punitive
damages when one of three aggravating factors are present: fraud, malice, or
willful or wanton conduct.?® According to the Supreme Court of North Carolina,
“willful or wanton conduct” is “the conscious and intentional disregard of and
indifference to the rights and safety of others.”®® Even though this comes close to
the standards used by states in the previous category, North Carolina’s standard fits
better here because the rest of the definition of “willful or wanton conduct” reveals
that a defendant need not necessarily know that his conduct “is reasonably likely to
result in . . . harm” but simply should know.*" This suggests that North Carolina
does not require culpability that rises to the level of “conscious disregard.”

Even though Texas allows for punitive damages when a defendant’s conduct
results from “gross negligence,”* part of the statutory definition of gross
negligence requires “conscious indifference to the rights, safety, or welfare of
others.”® Thus, Texas should not be placed in the category to follow—gross
negligence—but should be placed here.

Perhaps the state most difficult to categorize is Florida. Its Supreme Court used so
many different terms in describing its standard that it is hard to pinpoint what the
real standard is. It is clear that the defendant’s behavior must transcend gross
negligence, but it is unclear how far beyond gross negligence it must go. The
court used terms like “wanton intentionality, exaggerated recklessness, or such an

22 McGuire v. C & L Rest. Inc., 346 N.W.2d 605, 615 (Minn. 1984).

%0 Scarborough v. Dillard’s, Inc., 363 N.C. 715, 723 (N.C. 2009) (quotation
omitted).

31 1d. (quotation omitted).

%2 Tex. CIv. PRAC. & REM. CODE § 41.003(a).

% Tex. CIv. PRAC. & REM. CODE § 41.001(11).

¥ Am. Cyanamid Co. v. Roy, 498 So. 2d 859, 861 (Fla. 1986) (citations omitted).
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extreme degree of negligence as to parallel an intentional and reprehensible act.”*°

In the end, the court’s use of vague and diverse terms, along with its suggestion
that a “conscious indifference to consequences, . . . wantonness or recklessness” is
enough to satisfy its conduct requirement,*® suggest that this category is the best
place for Florida’s standard.

Gross Negligence

Indiana appears to have the most lenient standard for recovering punitive
damages. Even though “[p]Junitive damages are available if . . . evidence shows
that the defendant acted with malice, fraud, . . . or oppressiveness ,” they are also
available if the evidence shows “gross negligence” that is “not the result of a
mistake of fact or law, honest error of judgment, overzealousness, mere
negligence, or other human failing.”*’

Punitive Damages Authorized Only by Specific Statutes

Two states—Louisiana and Massachusetts—allow punitive damages to be awarded
only when explicitly authorized by statute.* Louisiana additionally requires the

“strict construction” of any statute authorizes the imposition of punitive damages.*

Four states--Michigan, Nebraska, New Hampshire, and Washington--do not allow
recovery of punitive damages. Peisner v. Detroit Free Press, Inc., 104 Mich. App.
59 (1981) (holding that in Michigan, exemplary damages are compensatory but not

% |d. (citations omitted).

% |d. at 861-62 (quotation and quotation marks omitted).

" Williams v. Tharp, 914 N.E.2d 756, 769 n.6 (Ind. 2009) (quotation and quotation
marks omitted).

% See Ross v. Conoco, Inc., 828 So. 2d 546, 555 (La. 2002) (“[A] fundamental
tenet of our law is that punitive or other penalty damages are not allowable unless
expressly authorized by statute.”) (citations omitted); Gasior v. Mass. Gen. Hosp.,
446 Mass. 645, 656 n.15, 846 N.E.2d 1133 (Mass. 2006) (Punitive damages “are
not allowed in this Commonwealth unless expressly authorized by statute.”)
(quotation and quotation marks omitted).

¥ See id.
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punitive damages); Distinctive Printing and Packaging Co. v. Cox, 232 Neb. 846,
857 (1989) (“punitive, vindictive, or exemplary damages contravene Neb. Const.
art. V11, 85, and thus are not allowed in this jurisdiction.”); N.H. Rev. Stat. Ann. §
507:16; Fisher Properties, Inc. v. Arden-Mayfair, Inc., 106 Wash. 2d 826, 726
P.2d 8 (1986) (holding that punitive damages are not available absent an express
statutory provision).

Mental State vs. Conduct Alone

Courts account for the importance of a defendant’s mental state in a variety of
ways. Vermont recently instituted an innovative approach that requires an
independent analysis of both the nature of the conduct giving rise to the plaintiff’s
cause of action and the defendant’s mental state. As articulated by the Supreme
Court of Vermont, “[p]unitive damages require a showing of essentially two
elements.”* “The first is wrongful conduct that is outrageously reprehensible.
“The second is malice, defined variously as bad motive, ill will, personal spite or
hatred, reckless disregard, and the like.”*

14l

Most states, however, do not require two separate inquires. Some states instead
use a defendant’s conduct primarily to measure the culpability of the defendant’s
mental state. For example, the Supreme Court of Illinois has stated that “[p]unitive
damages may be awarded when the defendant’s tortious conduct evinces a high

“ Fly Fish Vt., Inc. v. Chapin Hill Estates, Inc., 187 Vt. 541, 548, 996 A.2d 1167
(Vt. 2010).

*11d. (citations omitted).

%2 |d. at 549 (citations omitted). Arizona and Wisconsin appear to take a similar
approach. The Supreme Court of Arizona has held that “before a jury may award
punitive damages there must be evidence of an ‘evil mind” and aggravated and
outrageous conduct.” Linthicum v. Nationwide Life Ins. Co., 150 Ariz. 326, 331,
723 P.2d 675, 680 (Ariz. 1986); see also Groshek v. Trewin, 325 Wis. 2d 250, 270-
71, 784 N.W.2d 163 (Wis. 2010) (requiring “actual disregard of the rights of
another” and “sufficiently aggravated” conduct) (quotation and quotation marks
omitted).
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degree of moral culpability.””* The Court of Appeals of New York has similarly
stated that “[t]he nature of the conduct which justifies an award of punitive
damages has been variously described, but, essentially, it is conduct having a high
degree of moral culpability which manifests a ‘conscious disregard of the rights of
others or conduct so reckless as to amount to such disregard.””** Other states
articulate the inquiry slightly differently, requiring that, in order to recover punitive
damages, a defendant’s actions “demonstrate malice or aggravated or egregious
fraud,”* “show deliberate disregard for the rights or safety of others,” *® or
“show ] willful misconduct, malice, fraud, wantonness, oppression, or that entire
want of care which would raise the presumption of conscious indifference to

consequences.”*’

In contrast to the examples above, a majority of states focus more directly on a
defendant’s mental culpability than on his conduct. For example, Delaware and
Pennsylvania use a defendant’s mental state to characterize conduct. Courts in
those states allow punitive damages only when a defendant’s conduct is outrageous

* Slovinski v. Elliot, 237 I1l. 2d 51, 58, 927 N.E.2d 1221 (l1I. 2010). Other states
put the same inquiry slightly differently, requiring that there be “evidence of
malice, willfulness or wantonness,” Growth Props. | v. Cannon, 282 Ark. 472,
477,669 S.W.2d 447, 449 (Ark. 1984), or that the “evidence must reveal a reckless
indifference to the rights of others or an intentional or wanton violation of those
rights,” Gargano v. Heyman, 203 Conn. 616, 622, 525 A.2d 1343, 1347 (Conn.
1987)

“ Home Ins. Co. v. Am. Home Prods. Corp., 75 N.Y.2d 196, 203-04, 550 N.E.2d
930, 934, 551 N.Y.S.2d 481, 485 (N.Y. 1990) (citations omitted). The Supreme
Court of Florida has also stated that the character of conduct “necessary to sustain
an award of punitive damages must be of a gross and flagrant character, evincing
reckless disregard of human life.” Am. Cyanamid Co. v. Roy, 498 So. 2d 859, 861-
62 (Fla. 1986) (quotation and quotation marks omitted).

* OHIo REV. CODE § 2315.21(c)(1).

*® MINN. STAT. § 549.20(1)(a).

" See GA. CODE § 51-12-5.1(b).
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because of “evil motive” or “reckless indifference to the rights of others.”*® Other
states look at whether the conduct giving rise to a plaintiff’s cause of action is “a
result of,”* “motivated by,”*® “attended by,”* “actuated by,” or “accompanied
by”’>? a culpable state of mind. Similarly, some states inquire as to whether a
defendant “acted with” a culpable mental state.> In Virginia, courts cannot award
punitive damages “[w]here the act or omission complained of is free from fraud,
malice, oppression, or other special motives of aggravation.”>*

% See Jardel Co., Inc. v. Hughes, 523 A.2d 518, 529 (Del. 1987) (quoting
RESTATEMENT (SECOND) OF TORTS § 908, comment b (1979)); Hutchison v. Luddy,
582 Pa. 114, 121, 870 A.2d 766 (Pa. 2005) (quotation omitted). The Supreme
Court of Alaska has used similar language, holding that “punitive damages may
only be awarded ‘where the wrondoer’s conduct can be characterized as
outrageous, such as acts done with malice or bad motives or a reckless indifference
to the interests of others.”” Johnson & Higgins of Alaska Inc. v. Blomfield, 907
P.2d 1371, 1376 (Alaska 1995) (quotation omitted).

* See UTAH CODE § 78B-8-201(1)(a); see also Tex. CIv. PRAC. & REM. CODE §
41.003(a).

*% See Volz v. Coleman Co., 155 Ariz. 567, 570, 748 P.2d 1191 (Ariz. 1987)
(quotation and quotation marks omitted).

°l CoLo. REV. STAT. § 13-21-102(1)(a).

°2 See N.J. STAT. § 2A:15-5.12(a); City of Middlesboro v. Brown, 63 S.W.3d 179,
181 (Ky. 2001).

>3 See KAN. STAT. § 60-3701(c); Miss. CoDE § 11-1-65(1)(a); OR. REV. STAT. §
31.730(1); Kuhn v. Coldwell Banker Landmark, Inc., 245 P.3d 992, 1006 (ldaho
2010) (quotation omitted); Williams v. Tharp, 914 N.E.2d 756, 769 n.6 (Ind. 2009);
Darcars Motors of Silver Spring, Inc. v. Borzym, 379 Md. 249, 264, 841 A.2d 828
(Md. 2004) (quoting Owens-Illinois, Inc. v. Zenobia, 325 Md. 420, 460, 601 A.2d
633, 652 (Md. 1992)); Peters v. Rivers Edge Mining, Inc., 224 W. Va. 160, 190,
680 S.E.2d 791 (W. Va. 2009) (quotation omitted); Cramer v. Powder River Coal,
LLC, 204 P.3d 974, 979-80 (Wyo. 2009) (quotation omitted); see also Wis. STAT. §
895.043(3); Kang v. Harrington, 59 Haw. 652, 660-61, 587 P.2d 285, 291 (Haw.
1978) (quotation omitted).

>4 Xspedius Mgmt. Co. of Va., L.L.C. v. Stephan, 269 Va. 421, 425, 611 S.E.2d 385
(Va. 2005). Similarly, North Carolina requires that fraud, malice, or willful or
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Finally, some states seem to mix the inquiry, blurring the line between conduct and
mental state. In some of these states, punitive damages are only available where
the defendant has been “guilty of” oppression, fraud, or malice.> In lowa, the
defendant’s conduct must “constitute[] willful and wanton disregard for the rights
or safety of another.”® In New Mexico, punitive damages are available “as long
as the wrongdoer’s conduct is willful, wanton, malicious, reckless, fraudulent or in
bad faith.”" In Missouri, conduct “justifying imposition of punitive damages must
be willful, wanton, malicious or so reckless as to be in utter disregard of
consequences.”® Finally, in Tennessee, courts “award punitive damages only if . .
. a defendant has acted either (1) intentionally, (2) fraudulently, (3) maliciously, or
(4) recklessly.”™

Burden of Proof to Award Punitive Damages

Of the forty-six states that allow recovery of punitive damages, only one

wanton conduct be present and describes these as “aggravating factors.” N.C. GEN.
STAT. § 1D-15(a)(1)-(3).

> See CAL. CIv. CODE § 3294(a); MONT. CoDE § 27-1-221(1); N.D. CENT. CODE §
32-03.2-11(1); OKLA. STAT. tit. 23, § 9.1(B); S.D. CoDIFIED LAWS § 21-3-2.
Alabama uses a similar articulation, requiring that “the defendant consciously or
deliberately engaged in oppression, fraud, wantonness, or malice with regard to the
plaintiff.” ALA. CoDE 8 6-11-20(a).

*% JowA CODE § 668A.1(1)(a).

°" Akins v. USW, Local 187, 148 N.M. 442, 450 (N.M. 2010). The requirement in
South Carolina is similar: “there must be evidence the defendant’s conduct was
willful, wanton, or in reckless disregard of the plaintiff’s rights.” Taylor v.
Medenica, 324 S.C. 200, 221, 479 S.E.2d 35 (S.C. 1996).

*8 McClellan v. Highland Sales & Inv. Co., 484 S.W.2d 239, 242 (Mo. 1972)
(citation omitted). The Supreme Court of Missouri did distinguish somewhat
between conduct and mental state in holding that “[t]here must be some element of
wantonness or bad motive” to justify punitive damages. Id. (citation omitted).

> Hodges v. S. C. Toof & Co., 833 S.W.2d 896, 901 (Tenn. 1992); accord Sanford
v. Waugh & Co., 328 S.W.3d 836, 848 (Tenn. 2010).
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state, Colorado requires that plaintiffs prove the conduct required for recovery of
punitive damages beyond a reasonable doubt. The applicable Colorado statute
provides that:

exemplary damages against the party against whom the claim is
asserted shall only be awarded in a civil action when the party
asserting the claim proves beyond a reasonable doubt the commission
of a wrong under the circumstances set forth in Section 13-21-102
[the general statute governing punitive damages in Colorado].

Colo. Rev. Stat. Ann. § 13-25-127(2).

Thirty-two states--Alabama, Alaska, Arizona, California, Florida, Georgia,
Hawaii, Idaho, Indiana, lowa, Kansas, Kentucky, Maine, Maryland, Minnesota,
Mississippi, Missouri, Montana, Nevada, New Jersey, North Dakota, Ohio,
Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee,
Texas, Utah, Virginia, and Wisconsin—generally require proof of the conduct at
issue by clear and convincing evidence. Ala. Code 8§ 6-11-20; Alaska Stat. 8
09.17.020; Linthicum v. Nationwide Life Ins. Co., 150 Ariz. 326, 723 P.2d 675
(1986); Cal. Civ. Code 8§ 3294(a); Grad v. Copeland, 280 So. 2d 461 (Fla. Dist. Ct.
App. 4th Dist. 1973) (libel and defamation); Westinghouse Elec. Corp., Inc. v.
Shuler Bros., Inc., 590 So. 2d 986 (Fla. Dist. Ct. App. 1st Dist. 1991) (civil theft);
Aspen Investments Corp. v. Holzworth, 587 So. 2d 1374 (Fla. Dist. Ct. App. 4th
Dist. 1991) (civil theft); Urling v. Helms Exterminators, Inc., 468 So. 2d 451 (Fla.
Dist. Ct. App. 1st Dist. 1985) (fraud); Blaeser Development Corp. v. First Federal
Sav. and Loan Ass'n of Martin County, 375 So. 2d 1118 (Fla. Dist. Ct. App. 4th
Dist. 1979) (fraud); Ga. Code Ann. § 51-12-5.1(b); Masaki v. General Motors
Corp., 71 Haw. 1, 780 P.2d 566, 574 (1989); Idaho Code § 6-1604; West's
Ann.Ind.Code 34-51-3-2 (generally); West's Ann.Ind.Code 34-24-2-6 (the conduct
required for recovery of punitive damages for damage caused by corrupt business
influence must be proved only by a preponderance of the evidence); lowa Code
Ann. § 668A.1; Kan. Civ. Proc. Code Ann. 60-3702; Phelps v. Louisville Water
Co., 103 S.W.3d 46 (Ky. 2003); Tuttle v. Raymond, 494 A.2d 1353 (Me. 1985);
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Owens-lllinois, Inc. v. Zenobia, 325 Md. 420 (1992); Minn. Stat. Ann. § 549.20.1;
Miss. Code Ann. § 11-1-65; Rodriguez v. Suzuki Motor Corp., 936 S.W.2d 104
(Mo. 1996); Mont.Code Ann. 27-1-221(5); Nev. Rev. Stat. § 42.005; Pavlova v.
Mint Management Corp., 868 A.2d 322 (N.J. App. Div. 2005); N.D. Cent. Code §
32-03.2-11; Ohio Rev.Code § 2315.21; Okla. Stat. Ann. tit. 23, 8 9.1; Or. Rev.
Stat. § 31.730; Martin v. Johns-Manville Corp., 508 Pa. 154 (1985); DiSalle v.
P.G. Pub. Co., 375 Pa. Super. 510, 544 A.2d 1345 (1988); S.C. Code Ann. § 15-
33-135; S.D. Codified Laws § 21-1-4.1; Hodges v. S.C. Toof & Co., 833 S.W.2d
896 (Tenn. 1992); Tex. Civ. Prac. & Rem. Code Ann. § 41.008; Utah Code Ann. §
78-18-1(1); Flippo v. CSC Associates I1l, L.L.C., 547 S.E.2d 216 (Va. 2001);
Wangen v. Ford Motor Co., 97 Wis. 2d 260 (1980). The Supreme Court of
Arizona has stated the conventional rationales for requiring clear and convincing
evidence:

As this remedy is only to be awarded in the most egregious of cases,
where there is reprehensible conduct combined with an evil mind over
and above that required for commission of a tort, we believe it is
appropriate to impose a more stringent standard of proof. When
punitive damages are loosely assessed, they become onerous not only
to defendants but the public as a whole. Additionally, its deterrent
impact is lessened. Therefore, while a plaintiff may collect
compensatory damages upon proof by a preponderance of the
evidence of his injuries due to the tort of another, we conclude that
recovery of punitive damages should be awardable only upon clear
and convincing evidence of the defendant's evil mind.

Linthicum v. Nationwide Life Ins. Co., 723 P.2d 675, 681 (1986).

Thirteen states—Arkansas, Connecticut, Delaware, Illinois, Louisiana,
Massachusetts, New Mexico, New York, North Carolina, Rhode Island, Vermont,
West Virginia and Wyoming-- allow for recovery of punitive damages and require
proof by only a preponderance of the evidence. Orsini v. Larry Moyer Trucking,
Inc., 310 Ark. 179, 833 S.W.2d 366 (1992); Freeman v. Alamo Management Co.,
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221 Conn. 674, 607 A.2d 370 (1992); Cathleen C.Q. v. Norman J.Q., 452 A.2d
951, 954 (Del. 1982); In re Arya, 226 Ill. App. 3d 848 (4th Dist. 1992); Rivera v.
United Gas Pipeline Co., 697 So. 2d 327 (La. Ct. App. 1997); LaLonde v.
LaLonde, 30 Mass. App. Ct. 117, 566 N.E.2d 620 (1991); United Nuclear Corp. v.
Allendale Mut. Ins. Co., 103 N.M. 480, 709 P.2d 649 (1985); Kalra v. Kalra, 539
N.Y.S.2d 761 (2d Dep't 1989); Olivetti Corp. v. Ames Business Systems, Inc., 319
N.C. 534, 356 S.E.2d 578 (1987); Taglianetti v. New England Tel. & Tel. Co., 81
R.1. 351, 103 A.2d 67 (1954); Lyndonville Sav. Bank & Trust Co. v. Peerless Ins.
Co., 126 V1. 436, 234 A.2d 340 (1967); Coleman v. Sopher, 201 W.Va. 588, 499
S.E.2d 592 (1997); Campen v. Stone, 635 P.2d 1121 (Wyo. 1981). Courts in six
of these thirteen states—Connecticut, Louisiana, New Mexico, New York, West
Virginia, and Wyoming—nhave explicitly held that proof by a preponderance of the
evidence is sufficient to sustain an award of punitive damages. Neither courts nor
legislatures in Arkansas, Delaware, Illinois, Massachusetts, North Carolina, Rhode
Island, and VVermont have specifically addressed the issue. Accordingly, the
general burden of proof in civil cases applies in punitive damages cases in these
seven states.
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WGS8 BIFURCATION/
PUNITIVE ELEMENTS IN
COMPENSATORIES
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3. Bifurcation in the Punitive Damages Context
4. Examples: State Bifurcation Rules in Illinois, Wisconsin, and Indiana
@) Illinois
(b) Wisconsin
(©) Indiana
(d) [Add Other State Examples]
5. Federal Uniformity As a Model for States

1. The Problem: Confusion Between Compensatory and Punitive Damages

Juries award damages based on their perception of the just measure of the defendant’s liability
and the plaintiff’s injury. Problems arise when a jury’s sense of justice is not necessarily what
the law envisions. This problem is prevalent particularly at the juncture of compensatory and
punitive damages. Compensatory damages “are intended to redress the concrete loss that the
plaintiff has suffered.”® Punitive damages, on the other hand, are “intended to punish the
defendant and deter future wrongdoing.”> Juries are entrusted to compartmentalize these two
distinct purposes, and to determine compensatory and punitive damages accordingly. In reality,
the legal construct that separates compensatory damages and punitive damages is often
breached—what scholars have referred to as the “crossover” or “substitution” phenomenon.*®

The crossover phenomenon occurs in two primary forms: (1) compensatory punitive damages;
and (2) punitive compensatory damages. “Compensatory punitive damages” occur where juries
award punitive damages as a means to compensate the plaintiff for losses that are “difficult to
determine.”” “Punitive compensatory damages” arise in the situation where compensatory
damages, such as emotional distress damages, share characteristics with punitive damages. In
that context, jury awards have an increased risk of overlap and double-counting.®

As Professor Sharkey has observed, “Our judicial system as a whole would seem to have a
vested interest in retaining the punitive-compensatory dichotomy, in large part because of many
policies and doctrines that are built upon its foundation.”®® Courts and legislatures have looked
to several approaches in order to preserve that dichotomy and minimize the tendency of juries to
go astray, including efforts to better instruct juries on the distinct purposes of compensatory and

:‘5‘ Cooper Indus., Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 432 (2001).
Id.
% Catherine M. Sharkey, Crossing the Punitive-Compensatory Divide, in CIVIL JURIES AND CIVIL JUSTICE:
PSYCHOLOGICAL & LEGAL PERSPECTIVES 79, 80 (Brian H. Bornstein et al. eds., 2008).
% See BMW v. Gore, 517 U.S. 559, 582 (1996).
%8 See State Farm v. Campbell, 538 U.S. 408, 425 (2003).
*° Sharkey, supra note 56, at 81.
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punitive damages, restrictions on admissibility of evidence, and caps on punitive damages. One
of the most utilized tools is bifurcating trials into compensatory and punitive stages.

2. Introduction to Bifurcation
@ Understanding Bifurcation

The basic premise of bifurcation is that discrete, often dispositive issues are broken off and
presented to the factfinder independently. The goal of bifurcation is that the early resolution of
an isolated issue will resolve the case, catalyze settlement negotiations, or assist the jury in
digesting the issues.®® When used properly, the device allows for the presentation of issues in a
manner that promotes efficiency and fairness to litigants on both sides. Bifurcation is used often
to separate liability decisions from damages decisions,®! as well as the compensatory stage from
the punitive stage of a trial.

Bifurcation is best understood as the trial of separate issues within a single case.®> This is
sometimes confused with severance,® which is another device used to promote efficiency and
limit confusion and prejudice.®® Severance is outlined in Rule 21, F.R.C.P., and allows any
claim to be severed and tried separately. The key difference is that severance takes one lawsuit
and splits it into two or more lawsuits, while bifurcation separates out certain issues for separate
trials within a single lawsuit.*> Severed cases will result in multiple decisions, made (usually) by
multiple factfinders.®® Bifurcated cases will result in the entry of a single judgment, comprised
of decisions from multiple trials, often called phases, heard (usually) by a single factfinder.®’

(b) State and Federal Use

Bifurcation of issues is permissible in federal courts and in most state courts as well. In
federal courts, Rule 42(b) governs the rules for separation. Rule 42(b) was adopted in 1937 and,
short of a 2007 stylistic amendment, has not changed.®® The Rule gives discretion to the judge,
stating that the court may order separate trials for, inter alia, multiple-issue lawsuits.®® The only
limitations are that the court is advised to separate issues only for “convenience, to avoid

%0 See 9A CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2381, at 5 (3d ed.
2008); MANUAL FOR COMPLEX LITIGATION (FOURTH) § 10.13, at 12 (2004).

%1 John P. Rowley 111 & Richard G. Moore, Bifurcation of Civil Trials, 45 U. RicH. L. REV. 1, 12 (2010).

%2 See BLACK’S LAW DICTIONARY 163 (6th ed. 1990) (“*Bifurcated trials’ are trials in which only some of the issues
of the case will be resolved at one trial, with the rest left for a further trial or other proceedings.”).

% See Houseman v. U.S. Aviation Underwriters, 171 F.3d 1117, 1122 n.5 (7th Cir. 1999) (“Courts generally use the
terms sever and separate interchangeably, they are analytically distinct . . .. Separate trials will usually result in one
judgment, but severed claims become entirely independent actions to be tried, and judgment entered thereon,
independently.”); WRIGHT & MILLER, supra note 60, § 2387, at 87-89.

% See, e.g., Stephan Landsman et al., Be Careful What You Wish for: The Paradoxical Effects of Bifurcating Claims
E(S)r Punitive Damages, 1998 Wis. L. Rev. 297, 298.

“1g

%7 1d. at 299; WRIGHT & MILLER, supra note 60, § 2387.

% FED. R. CIV. P. 42(b) (advisory committee notes); WRIGHT & MILLER, supra note 60, §2381, at 6-7.

% FED. R. CIV. P. 42(b).
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prejudice, or to expedite and economize,” and that the court must “preserve any federal right to a
jury trial.” "

States and state courts vary widely with their approaches to bifurcation. As of 2008, twenty-
one states required bifurcation (or even trifurcation’®) in certain situations.”® Indeed, most states
authorize bifurcation in at least some instances.”> Most states have statutes or rules of court
explaining the state’s specific rules on separation, whereas in some instances the state’s practices
live only in the case law.”

3. Bifurcation in the Punitive Damages Context

Bifurcation in the punitive damages context concerns the separation of compensatory and
punitive damages stages of trial. (Trifurcation separates compensatory liability/damages,
punitive liability, and punitive damages.) Whereas the general consensus is that bifurcation is a
vehicle for docket control, in the punitive damage context, separating issues can be a useful
means of preventing juror prejudice.” The concern is that in a unitary trial where punitive
damages are at issue, plaintiffs’ attorneys may emphasize character-damning evidence that in no
way pertains to compensatory damages. In that situation, juries are unable to block out those
prejudicial facts when determining compensatory liability, which is reflected in the award of
compensatory damages. Bifurcation provides the “acoustic separation” necessary to prevent a
jury from hearing the evidence pertaining to punitive damages until the issue of general liability
is resolved. Additionally, if the jury holds that the defendant is not liable for compensatory
damages, then further proceedings on punitive liability are unnecessary.

While cases involving punitive damages are particularly conducive to bifurcation, the
justifications for bifurcation vary. For example, a finding that the defendant has no
compensatory liability is dispositive, rendering subsequent trial of punitive liability unnecessary,
and the interests of efficiency are served. A court may also view bifurcation as a key to
promoting settlement, knowing that a loss in the compensatory trial will nudge the defendant to
negotiate. Ultimately there may be several reasons—or a combination of reasons—why
bifurcation in the punitive damage context might be beneficial.

1d.

™ “Trifurcation” is a type of polyfurcation—the splitting of a single issue into multiple trials—that refers to
expanding the traditional bifurcation model (splitting issues of liability and damages) to include separate trials for
liability and for different types of damages (i.e. compensatory and punitive). See WRIGHT & MILLER, supra note 60,
§ 2390 at 172-73 & nn.22-23; see, e.g., In re Bendectin Litig., 857 F.2d 290, 309 (6th Cir. 1988) (affirming the
district court order to trifurcate trials for issues of liability, causation, and damages). Some states require trifurcation
in the punitive damage context, such that there are separate trials for (1) compensatory liability and damages, (2)
punitive liability, and (3) punitive damages. See Catherine M. Sharkey, Crossing the Punitive-Compensatory
Divide, in CIVIL JURIES AND CIVIL JUSTICE: PSYCHOLOGICAL & LEGAL PERSPECTIVES 79, 84 n.21 (Brian H.
Bornstein et al. eds., 2008).

72 Sharkey, supra note 56, at 84 & n.21.

® Rowley & Moore, supra note 61, at 8 n.33.

™ Rowley & Moore, supra note 61, at 8 n.33.

™ Avoiding prejudice is the main purpose behind employing bifurcation in the punitive damage context. See
Rowley & Moore, supra note 61, at 12.
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On the other hand, a sort of “reverse prejudice” may result from the separation of
compensatory and punitive damage assessments. While preserving the determination of punitive
damages until after the resolution of compensatory liability may effectively shield the defendant
from prejudice at the first trial, if in fact the defendant is found liable for compensatory damages,
the jury will be assessing the question of punitive damages for a defendant whom they have
already labeled a law-breaker. In other words, the finding of liability in the first trial can act as a
sort of scarlet letter on the defendant, and it may make the finding of punitive liability more
likely. Indeed, one empirical study found that although defendants in bifurcated trials stood a
better chance of winning on the issue of compensatory liability, if found liable, the odds that they
woul% also be held liable for punitive damages increased significantly, as did their overall net
loss.

4. Examples: State Bifurcation Rules in Illinois, Wisconsin, and Indiana
@) Illinois

The history of bifurcation in llinois is complicated.”” The right to bifurcate arose from the
common law, where courts held they had the inherent authority to order a split trial.”® Later,
Illinois courts reversed course and determined that judges could not separate the issues of
liability and damages, as there was no basis for this authority in law.” The Illinois legislature
later contributed to the evolution of the practice, when the 1995 Illinois Tort Reform Act®
created a specific right for defendants, upon request, to have separate trials for punitive damages
claims.®®  However, the Act was later deemed unconstitutional in its entirety,® and no
subsequent legislation has been passed concerning the matter.

Bifurcation rules in Illinois now live within its case law. The general principle is that
bifurcation is available at the circuit court’s discretion, especially when there is a threat of jury
confusion or party prejudice.®® However, the decision in Mason v. Dunn prohibiting a “split

"6 See Landsman, et al., supra note 64, at 329 (finding that defendants prevailed on the issue of compensatory
liability 60 percent of the time in bifurcated trials, as opposed to only 43 percent in unitary trials).

" Compounding the lack of codified practices, Illinois courts also use the term “severance” as a general term that
can refer either to Rule 21 severability or Rule 42(b) separation of issues. See, e.g., Mason v. Dunn, 285 N.E.2d 191
(2d Dist. 1972); Ill. Law & Practice, § 15 (2011) (“The term “sever’ is used broadly, and when a trial court orders an
issue or claim severed, more often than not the court is simply providing for separate trials and not that the claims
thereafter should proceed as separate actions.”).

® Opal v. Material Serv. Corp., 133 N.E.2d 733 (1st Dist. 1956); Lutgert v. Schaeflein, 47 N.E.2d 359, 364 (1st
Dist. 1943) (“The court has ample power to order separate trials where the trial of all the issues presented by the
various parties might tend to confuse the jury”).

" Dunn, 285 N.E.2d at 193.

8 |llinois Civil Justice Reform Amendments of 1995, Pub. Act No. 89-7 (1995); Kirk W. Dillard, The Illinois Tort
Reform Act: Illinois’ Landmark Tort Reform, 27 Loy. U. CHI. L.J. 805 (1996).

81 735 |LCS 5/2-1115.05(c) (1995).

8 Best v. Taylor Machine Works, 689 N.E.2d 1057, 1106 (lll. 1997) (holding that although many provisions,
including 735 ILCS 5/2-1115.05, were not being challenged, the entire Act was deemed invalid on grounds of
severability).

& Atwood v. Chi. Transit Authority, 624 N.E.2d 1180, 1186 (1st Dist. 1993).
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issue trial” at the objection of either party still stands.?* That is to say, it is not clear whether
bifurcation of liability from damages is allowed in Illinois courts absent any authorizing
legislation.®

(b) Wisconsin

Wisconsin is another state that has taken legislative action in addressing separation. The
statute reads as follows:

Consolidation; separate trials. . . . (2) Separate Trials. The court,
in furtherance of convenience or to avoid prejudice, or when
separate trials will be conducive to expedition or economy, or
pursuant to s. 803.04(2)(b), may order a separate trial of any claim,
cross claim, counterclaim, or 3rd-party claim, or of any number of
claims, always preserving inviolate the right of trial in the mode to
which the parties are entitled.

This statute was modeled after Rule 42(b), but, according to the legislative history,
purposefully omitted the right to separate trials for separate issues.®” While early drafts of the
rule included a provision allowing bifurcation of issues, the Judicial Council Committee voted to
exclude the provision, noting, “The rule has been intentionally written to provide that only
claims can be bifurcated and that issues cannot be bifurcated. An exception to that is the
bifurcation of an issue of insurance coverage under 803.04(2)(b).”® Although this received
pushback from many concerned parties, including judges and representatives from local bar
associations, the rule was adopted in 1976 without allowances for bifurcation of issues.*® And so
similar to the situation in Illinois, courts require legislation to authorize the separation of issues,
and do not credit the general case-management discretion of judges as a vehicle for authorizing
bifurcation.*

(©) Indiana

Indiana has codified bifurcation within its Rules of Court:

Rule 42. Consolidation--Separate trials:

8 See Foerster v. 11I. Bell Telephone Co., 315 N.E.2d 63, 66-67 (1st Dist. 1974); see also HON. ROBERT S. HUNTER,
TRIAL HANDBOOK FOR ILLINOIS LAWYERS § 13:10 (2010).

® Note that authorization could also come from the Illinois Supreme Court. Id.

% Wis. STAT. § 805.05 (2010).

8 Waters v. Pertzborn, 627 N.W.2d 497, 503 (Wis. 2001).

8 |d. (quoting Letter from Reuben W. Peterson, Chairman of the Judicial Council, to the Honorable Michael T.
Sullivan, Circuit Court for the Milwaukee County (Apr. 16, 1974) (on file with the Wisconsin State Law Library).

8 \Waters, 627 N.W.2d at 505. Note that Wis. STAT. § 805.09(2) further supports the legislatures intention to
preclude bifurcation of issues, at least to different juries, stating, “A verdict agreed to by five-sixths of the jurors
shall be the verdict of the jury. If more than one question must be answered to arrive at a verdict on the same claim,
the same five-sixths of the jurors must agree on all the questions.”

% Waters, 627 N.W.2d at 906 (holding that Wis. STAT. § 906.11(1), granting authority to judges to control the
general order of trials, was not sufficient to authorize bifurcation of issues).
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(B) Separate trials. The court, in furtherance of convenience
or to avoid prejudice, or when separate trials will be conducive to
expedition and economy, may order a separate trial of any claim,
cross-claim, counterclaim, or third-party claim, or of any separate
issue or of any number of claims, cross-claims, counterclaims,
third-party claims, or issues, always preserving inviolate the right
of trial by jury.

(C) Submission to Jury in Stages. The Court upon its
own motion or the motion of any party for good cause shown may
allow the case to be tried and submitted to the jury in stages or
segments including, but not limited to, bifurcation of claims or
issues of compensatory and punitive damages.®*

Despite this explicit authorization of separation of issues within the Rules (modeled after
Federal Rule 42), and while judges have wide latitude in granting separate trials, Indiana courts
are still reluctant to authorize bifurcation, preferring a unitary trial.” Indiana courts are tasked
with balancing “the interests of convenience and economy against the likelihood of substantial
prejudice to the defendant’s case.”®® On appeal, Indiana courts require an actual showing of
prejudice as a prerequisite to overturn a refusal to separate by the trial court,* lending substantial
deference to trial judges who endorse unitary trials. Nonetheless, the Indiana Rules of Court
specifically highlight punitive damages as ripe for bifurcation. Indeed, this accords with the
thesis of Rowley & Moore’s in-depth examination of bifurcation, concluding that the best way to
promote the use of bifurcation is to “enact legislation recognizing discretionary judicial use of
bifurcation in appropriate civil cases.”*®

(d) [Add Other State Examples]
5. Federal Uniformity As a Model for States

The previous Section, while covering only three states, illuminates a general disparity in
bifurcation rules and practices at the state level. This Section revisits the federal standard in
more detail.

The linchpin of the federal uniformity is that federal judges have absolute discretion to allow
the separation of trials, and they have adopted this authority as a practical and effective means of
managing cases. While either party can request bifurcated trials, the judge has the authority to

°! Indiana Rules of Court, Trial Procedure Rule 42 (2009).

% Kerry M. Diggin, et al., INDIANA LAW ENCYCLOPEDIA § 3 (2011); Elkhart Cmty. Sch. v. Yoder, 696 N.E.2d 409,
414 (Ind. Ct. App. 1998).

% State Farm Mut. Auto. Ins. Co. v. Gutierrez, 866 N.E.2d 747, 749 (Ind. 2007) (quoting Jamrosz v. Res. Benefits
Inc., 839 N.E.2d 746, 761 (Ind. Ct. App. 2005)) (internal quotation marks omitted).

% |d. at 750 (citing Yoder, 696 N.E.2d at 414).

% Rowley & Moore, supra note 61, at 2.
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do so without the consent of the parties.”® The key element to the federal practice is that the
judge’s decision be one of informed discretion, whereby the decision to bifurcate is one that,
considering the totality of circumstances, will achieve the purposes of Rule 42(b).*” And the
Rule states very simply three grounds of consideration that can lead a judge to order separate
trials: (1) in furtherance of convenience, (2) to avoid prejudice, or (3) for the purposes of
efficiency and economy. Punitive damage cases fall primarily under the second prong, where
“the possibility of prejudice, however remote, justifies a separate trial.”®® However, the judge
also considers the general overlap between issues in deciding if the potential prejudice of a
unitary trial outweighs its economy. Federal law is clear that this is a decision properly suited
for the sound discretion of the federal judge.®® While the ultimate decision can be complex, the
Seventh Circuit has implemented a three-step process that illuminates and simplifies the judge’s
decision-making process: (1) whether separate trials would avoid prejudice or promote judicial
economy, (2) whether bifurcation would unfairly prejudice the non-moving party, and (3)
whether separate trials would violate the Seventh Amendment.*®

Perhaps the most common use of bifurcation in federal courts is the separation of liability from
damages, especially in the punitive damage context.™ While the Manual for Complex
Litigation instructs that “particular care” must be taken when considering bifurcation in certain
areas of litigation (such as antitrust), %% the general view is that bifurcation is a discretionary tool
just like any other, allowing judge to effectively manage cases.*®

While the Federal Rule does not explicitly mention the punitive damage context in its
articulation of the rules of separation, federal judges have embraced the concepts behind the
procedural rule, and have exercised it as vital tool in case management. While it seems that
many states have adopted statutes that mirror the language of the Federal Rule, the examples in
this brief survey have shown that with or without an explicit statutory basis for separation, the
practical implementation among separate states is unpredictable.

Zj WRIGHT & MILLER, supra note 60, § 2388.

g

*1d.

190 see Houseman v. U.S. Aviation Underwriters, 171 F.3d 1117, 1121 (7th Cir. 1999). Regarding the Seventh
Amendment concern, this occurs when a second jury reexamines a fact that was tried by an earlier jury. See Rowley
& Moore, supra note 61, at 3-4. While this has been a hot topic for scholarly debate (see id. at 4 n.11), the Supreme
Court has addressed the subject by holding that the trial of separate issues in the same case to separate juries is
permissible as long as the issues are so “distinct and separable” that the second jury will not make factual
determinations already settled by the first jury. Gasoline Prods. Co. v. Champlin Ref. Co., 283 U.S. 494, 500
(1931); cf. In re Rhone-Poulence Rorer, Inc., 51 F.3d 1293, 1303 (7th Cir. 1995) (holding that the proposed trial
plan violated the Reexamination Clause, where one jury was to consider the common issue of negligence while
subsequent juries considered comparative negligence and proximate cause).

L \WRIGHT & MILLER, supra note 60, § 2390.

192 MANUAL FOR COMPLEX LITIGATION (FOURTH) § 30.1, at 520 (2004).

% d. §10.13, at 12.
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WGS8 EXTRATERRITORIALITY/
MULTIPLE AWARDS
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Summary of deliberations by the sub-group on multiplicity of punitive damage awards
and extra-territoriality concerns:

A telephone meeting of the sub-group was held on May 13. Unfortunately, only
representatives from the defense bar, Bill Gary, Sara Gourley and |, were able to
participate. A subsequent call was cancelled for lack of attendance. Nevertheless, we
have been able, as a result of our first meeting and subsequent emails (primarily
substantial input from Elizabeth Cabraser), to put together tentative positions of the
Sub-Group, summarized below.

Issue presented: How to coordinate multi-state and federal/state legislation, so
that early punitive damage awards do not eviscerate a defendant’s funds. The
primary goals are to prevent the depletion of funds that would otherwise go to the
payment of subsequent compensatory claims, and to ensure, as much as possible, that
a defendant is not subjected to multiple punishment for the same conduct.

Approaches discussed:

e Statutes requiring courts to consider prior punitive damages in determining the
availability and amount of punitive damages awards

e The use of Fed.R.Civ.P. 23b(1)(a) to bring all punitive damage claimants in one court

e Joinder and/or interpleader to bring all cases claiming punitive damages arising out of a
single event, product, or common course of conduct before one court

¢ Expansion and change of MDL procedure to allow trial-purposes jurisdiction

e Fund-in-court

Plaintiff Tentative Proposal: Use of existing procedural tools to channel punitive
damages process from initial trial through de novo appeals in single jurisdiction.

Open Issues relating to plaintiff tentative proposal:

e Which procedural tool to use?

28 U.S.C. 1404, 14077
Fed.R.Civ.P. 23b(1)?
Joinder/interpleader?
MDL?

©Oo0o0oOo

¢ Choice of law/due process concerns
e Seventh Amendment concerns

¢ Forum-shopping concerns
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o How do we coordinate state proceedings with a federal coordination vehicle?

Defense Tentative Proposal: Establishment of a fund-in-court, subject to ultimate
allocation among stakeholders and distribution after some pre-determined date certain
or other event related to the anticipated end of multi-jurisdictional litigation.

Open issues relating to defense tentative proposal:

¢ When is fund established?

o0 Upon final appeal of punitive damages verdict?
o0 Upon entry of initial judgment?

¢ Does fund contain only initial punitive damages award, or all subsequent awards?
o Does establishment of fund obviate need for bonds as to subsequent punitive awards?
o What is mechanism for ultimate allocation of award?

o MDL?
o 23b(1)?

o What event triggers allocation proceedings?
¢ Can total amount of all punitive awards be reviewed before ultimate allocation?

o How do we coordinate state proceedings with a federal allocation vehicle?
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WG8 CHOICE OF LAW
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Choice of Law Issues: Punitive Damages in the Mass Tort Context
l. Introduction

Choice of law rules can have outcome-determinative effect in many cases.
Some (few) states do not allow punitive damages, or do not allow them in some
contexts (e.g. statutory wrongful death claims). State courts will apply their own
choice of law rules; federal courts will apply the substantive law of the state in
which they sit, including its choice of law rules, which can result in the application
of another states’ law to the issue of punitive damages. In a mass tort context,
the stakes are high for both sides to select (or secure after filing) a forum where
the choice of law rules will lead to the application of law favorable to that party.

A. For a non-resident defendant, forum law may affect the ability of a
plantiff to secure jurisdiction under International Shoe. Long —arm
statutes, in general, seek to secure jurisdiction to the fullest
(constitutionally permissible) extent. The forum choice of law rules, in
turn, may result in outcome-determinative rulings as to i) the availability
of punitive damages, ii) the burden of proof for an award of punitive
damages (e.g preponderance or clear and convincing), iii) the degree
of culpability required for an award of punitive damages (e.g. willful or
gross negligence), and iv) the level of appellate scrutiny for an award
of punitive damages. In addition, the insurability of punitive damages
may be affected by the choice of law ruling.

B. In a mass tort context, a choice of law ruling can thus result in the
application of law which has broad implications for a defendant.
Choice of law rulings may result in different states’ laws applying to the
same conduct , depending on where the various suits are filed.
ll. Choice of Law Rules: the current landscape
A. Lex Loci

B. Most significant relationship

C. Governmental interest

[1l. What can/should be done?
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Because different states may apply different laws to punitive damages
claims, questions about the legitimacy of such awards in the mass tort context
inevitably arise. If a defendant’s conduct may be judged by multiple standards,
with different effects, the goal of deterrence is more difficult to meet. The
problem may be intractable with respect to multiple state court actions (??), but a
uniform choice of law rule in federal courts (e.g. center of the liability-creating
conduct, or principal place of business) could provide certainty and serve the
goals of punitive damages. If this can be accomplished, it would require a
change in the view that punitive damages rules are substantive, rather than
procedural.
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WGS8 DISTRIBUTION/
SPLIT-RECOVERY STATUTES/
STATE COURT ADMINISTRATION
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Split Recovery Statutes

Split recovery statutes attempt to align more closely the impact of punitive damages
awards with their purpose by maintaining the deterrence effect, but eliminating an arguably
unseemly windfall aspect through redistribution of the award. Acceptance of split recovery
schemes has been slow, based on concern that the statutes raise problems of over-deterrence,
conflicts of interest and the potential inflation of punitive awards. Further, in practice, some
states have found the statutes to be ineffective, either due to poor statutory construction or time
limits on the legislation. Other states, however, have found split recovery statutes to be an

effective means of punishing tortfeasors while distributing money to arguably deserving parties.

L Operation of Split Recovery Laws

Split recovery statutes are not new, nor are they the acts of one or two rogue state
legislatures. In response to a perceived rise in the volume and award amounts of litigation in the
1980s, many states engaged in a wave of tort reform to curb punitive damage awards. All told,
one quarter of U.S. states have experimented with splitting punitive awards between plaintiffs
and the state. Eight states currently require that a portion of any punitive damage judgment be

shared with the state: Alaska, Georgia, Illinois, Indiana, lowa, Oregon, Missouri and Utah. *

1 A ninth state, Ohio, has no split recovery statute, however in the case of Dardinger v. Anthem
Blue Cross & Blue Shield, 781 N.E.2d 121 (Ohio 2002), the court exercised its judicial discretion
to split the recovery between the plaintiff and a cancer research fund. Although Dardinger is
frequently cited for other punitive damages concepts, it has not been followed in splitting any
other punitive awards.
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Five other states formerly had split recovery statutes which are no longer in force: California,

Colorado, Florida, Kansas and New York. (See attached chart.)?

There are a number of differences in the way the split-recovery statutes operate. First,
there is a wide range in the percentage of the punitive award that is given to the state. Georgia,
Indiana and lowa allocate 75% to the state; New York’s now inoperative statute gave the state
only 20%.% Most other states fall somewhere in between, though Utah awards the first $50,000
in punitive damages to the plaintiff and then provides for a 50/50 split of the remainder.* The
Illinois statute is discretionary, leaving both the decision whether to split and the amount to

allocate to each party to the judgment of the court.®

Second, some states differentiate among the types of cases in which punitive damages
may be awarded in deciding whether splitting applies. Georgia's statute singles out products
liability cases for apportionment. In all other statutes currently in force, the split recovery

scheme applies to all cases where punitive damages are allowable.

Third, the funds into which the state’s portion of punitive damages is paid vary. Several

of the states have attempted to direct monies received from punitive awards towards other

2 Cal. Civil Code § 3294.5 (2004) (California); C.R.S. 13-21-102 (1994) (Colorado); Fla. Stat. §
768.73 (1991) (Florida); K.S.A. § 60-3402 (1991) (Kansas); NY CLS CPLR 88701 (1994) (New
York).

% Ga. Code Ann. § 51-12-5.1(e)(2); Ind. Code Ann. § 34-51-3-6(c); lowa Code Ann. § 668A.1;
NY CLS CPLR § 8701 (1994).

* Alaska Stat. § 09.17.020(j) (50% of punitive damage award goes to general fund of the state);
Mo. Ann. Stat. 8 537.675 (50% of award paid into tort victim’s compensation fund); Or. Rev.
Stat. Ann. 8 31.735(1) (40% goes to the prevailing party and 60% goes to crime victims fund);
Utah Code Ann. § 78B-8-201(3)(a).

> 735 1Il. Comp. Stat. Ann. 5/2-1207.
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injured persons whose only recourse may be state assistance, such as Missouri’s Tort Victims’
Compensation Fund or lowa’s Civil Reparations Trust Fund. The funds are not always a close
fit to the harms giving rise to punitive awards -- Indiana’s fund benefits victims of violent

crime -- and some states simply deposit the money into their general fund.

Additionally, the statutes differ on whether attorneys' fees are segregated from the
punitive award before dividing it among the recipients. In most states, the amount allocated to
the state is calculated after payment of all applicable costs and fees, including the plaintiff
attorney's full contingency fee, based upon the entire punitive award. In other states, however,
the state's percentage is calculated before the attorneys' fees and costs are deducted, leaving the
plaintiff to bear the full burden of the expenses of the litigation. And, in Illinois, the trial court
has discretion to apportion the punitive award among the plaintiff, his attorney, and the State of

Illinois Department of Human Services using whatever calculation it deems best.

IL. Pros and Cons of Split Recovery Laws

There are a number of state policy and legal objectives that are advanced by split

recovery statutes. Arguments in favor of apportioning include that split recovery awards:

» Prevent large windfalls to individual plaintiffs, thereby reducing frivolous litigation,

forum shopping and inadequate precautionary measures;

> Recognize that punitive awards are often levied where there is widespread harm to

individuals other than the plaintiff and allow the award to be allocated in a manner that
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reaches more potentially injured people;

» Resolve the disconnect between the societal purposes for which punitive damages are

awarded (punishment, deterrence) and the individualized receipt of such awards;
> Raise revenue for the states;

» Improve the business climate within states by welcoming innovation, which also

increases state revenue;

> Lessen the number and size of awards, and in turn, slow increasing costs and decreasing

availability of liability insurance;

» May address indirect costs incurred by the state in some cases (e.g. increased health care

costs);
> Properly direct punitive damages, which are like criminal fines, to the state; and

» Produce similar deterrence at lower social cost by reducing strain on courts for frivolous

suits.

Split recovery laws also raise a number of policy and incentive issues that some argue

counsel against their use. These issues include:

+«+ Allowing awards to go to individuals not before the court, thus denying parties a full

opportunity to defend;

+«» Lack of fit between the state funds that receive the awards and the harm being punished

means that other potential plaintiffs may not receive funds, while others -- who were
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unharmed by the defendant -- will;

When done in a discretionary manner by judges, it opens the possibility for judges to

allocate to their favorite charities;

Potentially violates Takings Clause of Federal Constitution;

Potentially violates the Excessive Fines Clause of the Federal Constitution;

Potentially violates the Due Process Clause where awards go to court-administered funds;
Jurors may increase awards if they know the plaintiff will not receive all of it;

Encourages jurors to think of people beyond the plaintiff who may have been harmed,

which could lead to larger awards;

Risks over-deterrence, since defendants may also be subject to criminal or civil fines that

are designed to address the same societal harm as the punitive award;

Disincentives plaintiffs and their attorneys from developing case facts supportive of

punitive damages because they will not benefit sufficiently from any recovery;

May reduce the availability of contingent fee arrangements for plaintiffs unable to pay in

advance of judgment;

Forces plaintiffs to settle meritorious claims because defendants need only offer the
plaintiff’s expected share of punitive damages, or offer to divide the amount that would

go to the state;

A few statutes allow the states to “ride in the attorney’s pockets” by recovering an award

without sharing the legal costs.
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The aforementioned concerns do not, however, appear to be the main reason behind the
demise of the split recovery statutes in the majority of the states where they are now inoperative.
Four of the statutes were enacted with sunset provisions that automatically revoked them after a
short period of time. These statutes were primarily revenue raising attempts by the states, with
the California legislature expressly noting in the text that “extraordinary and dire budgetary
needs have forced the enactment” of the split recovery provision. The sunset provisions may
have defeated the very purpose for which these statutes were enacted, however, since plaintiffs
could simply delay filing or drag out their case and hope to push the verdict out past the

termination of the statute.

In California, an effort was made by the Attorney General to extend the sunset provision;
however, it was opposed by the Chamber of Commerce out of concern that it incentivized higher
punitive damages, despite a prohibition in the statute against instructing juries on the split
recovery scheme. The Office of the Attorney General could not substantiate its claim that
revenue from the bill would reach $450 million, and the statute, which was largely viewed as

politically motivated, rather than a sincere attempt at tort reform, was not extended.

Only in Colorado has allocation to the state been repealed due to a direct challenge based
on legal policy. Colorado’s statute apportioned 1/3 of any punitive damage award to the state
general fund, without first subtracting attorney’s fees or costs.® The statute was ruled
unconstitutional by the Colorado Supreme Court in Kirk v. Denver Pub. Co., 818 P.2d 262

(1991) for violating the Takings Clause of the Colorado and United States Constitutions. The

®C.R.S. 13-21-102 (1994).
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Colorado Supreme Court found the statute was a taking as a result of three factors: the state had
no interest in the judgment prior to collection; the lack of a nexus between deterring undesirable
conduct that is punishable by exemplary damages and the forced contribution by the injured
party to the state; and if the payment was viewed as a fee, the fee was grossly disproportionate to
the service provided and was under-inclusive as it did not apply to parties using court services

who were not awarded exemplary damages.

Nevertheless, the decision in Kirk is by no means the final word on the constitutionality
of split recovery statutes. To the contrary, constitutional challenges, including takings, have
been raised repeatedly and been rejected by the supreme courts in several other states.’
Moreover, the Colorado statute suffered from several drafting errors that are not present in most
existing statutes and which could be avoided by future legislation. It did not vest the state with
any interest in the punitive award until after it became due and had been collected by the
plaintiff, making it plaintiff’s property. By contrast, most split recovery statutes provide the state
with an interest at the time of verdict or judgment. The state’s share is paid directly to the court
or state and never becomes plaintiff’s property. Also, because Colorado’s statute did not
segregate attorney’s fees and costs prior to division of the award, the state did not bear its share
of the expense of the litigation and thus was not providing “just compensation” for the property it
took. Additionally, because the state’s share went to the general fund, rather than to a fund with

a closer nexus to the judicial process the Kirk court did not consider the statute to be a proper

’ State v. Carpenter, 171 P.3d 41 (Alaska 2007); Cheatham v. Pohle, 789 N.E.2d 467 (Indiana
2003); DeMendoza v. Huffman, 51 P.3d 1232 (Oregon 2002) (en banc); Fust v. Missouri, 947
S.W.2d 424, 431 (Mo 1997); Mack Trucks, Inc., v. Conkle et al., 436 S.E.2d 635, 639 (Georgia
1993); Gordon v. State, 608 So.2d 800, 801-02 (Florida 1992); Shepherd Components, Inc., v.
Brice Petrides-Donohue & Assoc., 473 N.W.2d 612, 619 (lowa 1991).
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revenue raising mechanism. By selecting a fund that hews more closely to grounds for the

award, a split recovery statute could diffuse this issue.

III.  Split Recovery Statutes - Can They Be Justified After Phillip Morris?

In his note, Recent Developments: Reconceptualizing Split-Recovery Statutes: Phillip Morris
USA v. Williams 127 S.Ct. 1057 (2007), Paul Rietema (hereinafter, “Rietema”) suggested that the
Supreme Court’s decision in Phillip Morris USA v. Williams, 549 U.S. 346 1057 (2007), because
it prohibits the award of punitive damages for harm to persons other than the plaintiff,? stripped
away the primary justification for split-recovery statutes.® The argument is based on two
premises:

1. That Phillip Morris outlawed use of punitive damages to foster society’s goal of
deterrence, “where the focus is on creating full internalization of harm in a world of partial
enforcement”;*® and

2. That split recovery statutes are justified because punitive damages redress both harm to
society and harm to the individual, giving the state an interest in the recovery.

Both premises are open to challenge.

Rietema’s first premise assumes that assessing punitive damages to address the problem of
partial enforcement is the same as awarding punitive damages for injury to third parties. This is
not the case. When a tortfeasor believes the chance of getting caught is slim, she will discount
actual harm to an individual plaintiff by the probability of enforcement. For example, assume
the following:

e | can bill an additional $100 worth of time each work day by speeding on my way to
work, yielding $25,000 more income each year,

e There is a 10% chance | will get into an accident

e The harm caused by the accident is likely to be $100,000

8 «“[T]he Constitution’s Due Process Clause forbids a State to use a punitive damages award to

punish a defendant for injury that it inflicts upon nonparties or those whom they directly
represent, i.e., injury that it inflicts upon those who are, essentially, strangers to the litigation.”
549 U.S. at 353.

®  E.g., Paul B. Rietema, Recent Developments: Reconceptualizing Split-Recovery Statutes:
Phillip Morris USA v. Williams 127 S.Ct. 1057 (2007), 31 HARvV. J.L. & PuB. PoL’Y 1159 (2008)

10 |d. at 1166 (“states may no longer use pinitive damages to encourage socially optimal
deterrence as traditionally conceived -- where the focus is on creating full internalization of harm
in a world of partial enforcement”).
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Under this set of facts, | will continue to speed because the probable discounted cost of speeding
is only $10,000. Underenforcement causes me to take risk because | underestimate the cost of
my conduct on an individualized basis. | do not speed on my way to work on the belief that | can
get into 10 accidents, each causing $100,000 worth of damage but only get sued for one.
Chances of enforcement once | have had an accident are virtually 100%. So punitive damages
are not needed for me to bear the cost of my conduct to third parties. Rather, punitive damages
are necessary so that my perceived risk of experiencing even one enforcement event is enough to
motivate me to slow down.

Let’s look at the same scenario with punitive damages:

e | can bill an additional $100 worth of time each work day by speeding on my way to
work, yielding $25,000 more income each year,

e There is a 10% chance | will get into an accident
e The harm caused by the accident is likely to be $100,000
¢ Plaintiff may recover punitive damages up to 5 times actual damages

Now, my total potential liability is $600,000, which means that even if | discount for risk, the
cost of speeding ($60,000) exceeds the benefit ($25,000).

The notion that punitive damages redress harm to third parties is not really a problem of
underenforcement at all -- it is a problem of underestimation of harm. Harm is underestimated
when the type of injury is nonpecuniary and difficult or impossible to recover. Harm is also
underestimated when conduct has far-reaching externality effects, causing injury to third parties
who lack standing to sue. Phillip Morris does call into question the award of punitive damages
in order to force defendants to internalize the cost of negative externalities, but this is a limited
justification for awarding punitive damages and in no way negates the utility of punitive
damages as a means of addressing underenforcement.

The second premise fails because the state’s interest interest in a punitive damages award arises,
not because such awards compensate for societal harm, but because such awards serve social
goals and exist at the pleasure of the state legislatures.

Certainly, courts grappling with split-recovery statutes have noted that punitive damages serve
societal aims such as deterrence.™ But this is something very different than using punitive

11 E.g., DeMendoza v. Huffman, 51 P.3d 1232 (Or. 2002) (finding that because punitive
damages served to punish and deter egregious behavior and not to remedy and injury, split-
recovery statute did not violate state constitutional provision guaranteeing a remedy "to every
man" only for an "injury done him in his person, property, or reputation”); Dardinger v. Anthem
Blue Cross & Blue Shield, 98 Ohio St. 3d 77 - Ohio: Supreme Court (The award must be

sufficient to persuade Anthem to pay more attention to patient care; to install a system in which
Footnote continued on next page

62



Copyright © 2011, The Sedona Conference®

These Outlines are confidential to The Sedona Conference® Working Group 8 on Mass Torts and Punitive Damages
and are not for publication or distribution to anyone who is not a member of The Sedona Conference® Working Group 8
without prior written permission.

damages to redress third-party harms. Even where there has been no harm to third parties, a
defendant’s conduct can justify a punitive damages award, simply because the conduct is
outrageous.

Indeed, society has an interest in punishing bad behavior -- either because it deems such conduct
blameworthy, or because the gains to the tortfeasor from such conduct are illicit. The goal of
punishment is focused on the conduct of the defendant and is thus divorced from any actual
measure of injury to society.*?

Moreover, the state maintains an interest in punitive damages awards because they exist solely
by virtue of the social construct of the law. Unless one believes that punitive damages are
designed to compensate for nonpecuniary loss that is as of yet unrecoverable under the civil law,
then by definition, such damages are noncompensatory and a plaintiff has no inherent right to
such damages. Rather, they exist -- if at all -- because state legislatures want to punish and/or
deter certain kinds of conduct by permitting larger jury awards. Measuring the size of such an
award by reference to conduct directed toward a particular plaintiff does not change the essential
nature of punitive damages as an award “on top of” being made whole, the right to which can be
altered or even eliminated by the legislature. The windfall may be smaller post-Phillip Morris,
but it is still a windfall.

This begs the question why have any portion of the recovery go to the plaintiff. If, as the law
and economics scholars suggest, punitive damages provide an incentive for plaintiffs to bring
lawsuits that would otherwise be infeasible due to litigation cost and/or size of potential damage
claim, then plaintiffs must be awarded such damages to achieve optimal levels of enforcement.
On the other hand, if large punitive damage awards are causing excessive spending on litigation
(i.e., too many suits), then paying plaintiffs only portion of punitive damages allows society to
maintain the same level of deterrence (by costing defendants the same amount) while reducing
inefficient litigation.

IV.  Looking Forward: Recommendations for Implementation of Split Recovery Statutes

Footnote continued from previous page

appeals are answered, and not purposely delayed; to achieve a system where appeals move
forward on their own merit, and are not dropped because Anthem has outlasted the patient in the
waiting game. The award must respect the fact that Anthem's bad acts were perpetrated on
people who were in their most desperate state. And the award must reflect that, unlike in
Wightman, the central event in this case was not accidental).

12 State statutes capping punitive damages at a multiple of compensatory damages would
suggest otherwise.
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As with any attempt at tort reform, split recovery schemes come with a number of
challenges with respect to shifting incentives and the practicalities of devising a workable
procedure for enforcement. On the whole, though, they may offer a singular opportunity to
mitigate some the excesses and inequities of the current punitive damages landscape without
diluting the power of exemplary awards to promote ethical conduct through punishment and
deterrence. Should other states consider adopting a split recovery statute, we offer the following

recommendations.

A. Types of Cases

Following the majority of states that presently allocate punitive awards, statutes should
be drawn to apply to all types of cases in which punitive damages are available. Since the main
goal of splitting awards is to prevent large windfalls to single plaintiffs, there does not appear to
be any strong reason to treat plaintiffs with differing injuries unequally. Application of a split
recovery scheme should be mandatory in all cases where punitive damages are available, to
avoid the due process challenges and potential for judicial favoritism that occur with

discretionary statutes.

B. Amount Allocated to State

Although several states have awarded a much larger share to the state, we propose no
more than a 50/50 split between the plaintiff and the state. A set percentage, as compared to
discretionary allocation, has the advantage of allowing parties to predict recovery and plan for
settlement, and also avoids the issues attendant to discretionary statutes, as discussed above.

Regarding the amount given to each participant, tilting the numbers too far in favor of the state
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can result in the anomalous situation wherein the plaintiff ultimately receives less money than
either the state or his attorney. By keeping the plaintiff’s share comparable to that of the state, a
statute maintains the incentive for plaintiffs to pursue development of case facts for punitive
damages, and recognizes that it is the plaintiff who has borne the time, effort and general
aggravation of pursuing the case to judgment. At the same time, it leaves a sufficiently sized

share to justify the work required of the state to pursue collection and redistribution of the award.

C. Type of Fund

The selection of a state fund to receive allocations of punitive awards should be carefully
made to maximize fit between the underlying injury and the fund, while still remaining
administratively feasible. Awards to the state general fund speak to revenue raising, not tort
reform, and do little to achieve the goal of matching the award to others who were injured by the
defendant’s conduct. At the other extreme, creating a fund only for victims of the conduct
described in a single lawsuit would require implementation of potentially extensive procedures to
administer the fund, the cost of which would drain fund resources.** Many awards are not large
enough to justify this level of administration. In other cases, uniquely tailored funds could be too
small to compensate all victims, or, there could be money left remaining in the fund that then

cannot be re-appropriated to other worthwhile uses because of the narrow drawing of the fund.

13 Some commentators have proposed reforms that would allow for only one punitive award per
a given set of facts leading to a judgment against a tortfeasor, with a fund created therefrom to
compensate others harmed in a similar manner to the plaintiff. This proposal achieves the
highest level of fit and does the most to prevent over-deterrence from repeat punishment for the
same conduct. However, state sovereignty issues would likely preclude out-of-state victims from
receiving money in a state fund, leading to a reduction, but not elimination of multiple awards.
For this reason a law limiting plaintiffs to a single punitive award does not present an option
superior to nationwide settlement agreements, which are already utilized in many torts involving
large numbers of potential plaintiffs.
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Accordingly, a state’s split recovery portion could be placed in a fund designed to
compensate persons with civil injuries, or, solely tort victims, who are unable to achieve redress
for their injuries for various reasons, such as indigency or bankruptcy of the defendant.
Examples of such funds include lowa’s Civil Reparations Trust Fund and Missouri’s Tort
Victims’ Compensation Fund.** If the statutory scheme directs a fund administrator to place
punitive awards in an interest bearing account for a minimum period of time prior to distribution,

the interest can be used to defray the costs of administration.

Another possibility would be to name a default state fund, but include an option for the
plaintiff to propose a charitable organization to be the recipient of the state’s share. For example,
in a case involving illegal dumping of toxic chemicals, the plaintiff might propose allocating the
punitive award to an environmental group engaged in preservation and clean up efforts. The
statute should prescribe certain qualifications for the organization to ensure it has the capacity to
utilize the money in a circumspect manner and to prevent plaintiff from creating a sham
organization to receive the award on his or her behalf. Such qualifications might include
501(c)(3) status, operation for a certain minimum number of years and a showing that neither
plaintiff nor any close family member holds a controlling position in the organization or its
board. Defendants could be given the right to stipulate or object if there were concerns about

plaintiff fraud or fit between the organization and the injury.

D. Compensatory Awards, Attorney’s Fees and Costs

Segregation of compensatory damages, attorney’s fees and costs from the award prior to

14 Consider also Florida’s repealed statute, which allocated punitive awards from personal injury
and wrongful death cases to a Medical Assistance Trust Fund.
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apportioning shares is pivotal to the success and acceptance of split recovery statutes. This
incentivizes attorneys to accept contingent fee cases, thereby expanding access to justice for
lower income plaintiffs, and to develop fully case facts supportive of punitive damages. It also
prevents the states from recovering an award without sharing the legal costs, thus reducing
constitutional challenges. Some states utilize another fair-minded, though somewhat more
mathematically complex method, and deduct attorney fees proportionally from the state’s
recovery. Ina50/50 split recovery this would result in a slightly higher payment by the plaintiff,

since he or she would also be paying a percentage of the compensatory recovery.

Another key apportionment issue that should be addressed in prospective legislation is
compensatory awards. Several states provide that punitive awards may not be paid to the state
until the plaintiff receives full payment of any compensatory award. This restriction
appropriately ensures that the actual harm at issue in the case is satisfied before ancillary aims of

punishment, deterrence and compensation of other injured individuals is undertaken.

E. Jury Instructions

It has been theorized that if juries know the plaintiff will not receive the entire punitive
award, they may feel greater comfort in awarding larger amounts as punitive damages than if
there is no split recovery. A small number of states have included a jury instruction provision in
their split recovery legislation that is worth consideration. To reduce the temptation to inflate the
punitive award, instruction or argument on the split recovery scheme can be prohibited. This
limitation, in combination with constitutionally required instructions permitting consideration
only of plaintiff’s injuries, should assist in keeping split recovery statutes from an inflationary

result that is contrary to their intent.
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F. Procedure

Split recovery schemes must be drafted with a clear process for vesting an interest in the
state and collection of the award. Otherwise, they run the risk of creating an award that the state
has no ability to collect or distribute. First, the statute should include a clear, mandatory
directive to courts to award the designated amount to the state, e.g. the court “shall enter

judgment providing” or the award “shall be paid to” the state.

Next, the statute should include an obligation for the plaintiff to notify the state Attorney
General of the punitive damage claim. This could be mandated within a certain number of days
from the verdict or, in states where plaintiffs must file a separate motion for punitive damages,

upon filing of the motion.

Third, the statute should specify that the state is vested with all the rights of a creditor or
judgment debtor upon announcement of the verdict. This ensures that the state is named in the

judgment and thereafter has standing to pursue collection.

Statutes should also specify the order of payment of damages and priority of creditors.
To protect the plaintiff, punitive damages should not be paid until after full payment of
compensatory damages, costs and attorney fees. The enactment should require creditors to
notify all other creditors when payments are received so that it is apparent when the state may
begin pursuing collection. In the event that a punitive judgment is not paid in full, the statute
should provide that the state receive its proportion of any amounts over and above

compensatories, fees and costs that are recovered.

Several states have included provisions in their split recovery statues that prohibit the

state from intervening in suits where they have no interest other than the recovery of punitive
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awards. California’s statute also prohibited the filing of amicus briefs by the state in this
situation. The advantage of such a provision is that it prevents the state from pressing for a
higher punitive award to further its own interests in revenue. On the other hand, eliminating
intervention rights may prevent states from collecting awards entered in federal court pursuant to
state punitive damage law since the federal court would not be bound to follow state procedure
on identification of creditors and procedure for collection. We therefore suggest that where it is
possible for state legislators to cooperate with the Attorney General on creating a standing policy
of non-intervention prior to verdict, this may provide a more flexible method for limiting state

intervention, while preserving the state’s ability to collect.

G. Sunsets/Revenue Raising

Depending on the priority given to differing reform goals, split recovery statutes may be
most effective if enacted in combination with other civil reforms. If a state’s aim is to
significantly cut back on litigation, then a combination with a punitive damages cap will have an
even larger impact on number of cases filed in a state, but will diminish the state’s return from
punitive awards. If a state is interested in increasing deterrence and places a higher value on
safety, then additional reforms might reduce deterrent incentives and thus combining with a split
recovery statute would be disadvantageous. Whatever judicial goal is pursued, the one objective
that is least desirable is fund raising. When split recovery statutes are enacted with overt revenue
raising goals, instead of a sincere interest in tort reform, the results are often unpopular and
poorly drafted to achieve the stated goal. Revenue raising measures are often associated with
political figures or parties, whose enactments may be swiftly undone as soon as there is a change

in office. Like sunset clauses, this can lead to statutes that are ended before there has been time
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for the real effects to become clear. Litigants can circumvent the statute by delaying or
prolonging suits, thus defeating the revenue-raising goal. Using split recovery statutes as quick-
fix revenue measures also runs the risk of drafting deficiencies, which increases the potential for
constitutional challenges that could derail the statute and eliminate the benefits it has for the

interests of justice.

V. Conclusion

Split recovery statutes are not a magic bullet to fix all punitive award abuses and achieve
perfect alignment with their intended purpose. They do, however, have the potential to produce
modest reductions in the size and volume of punitive awards, without constraining cases where a
large punitive judgment is appropriate. These statutory schemes also reduce the unease many
feel over giving individual plaintiffs large windfalls, by directing money to others who may have
been similarly harmed. Split recovery schemes achieve comparable levels of deterrence and
punishment as schemes without such allocation, but at a reduced cost to society. With careful

planning they may provide a useful tool for improvement of the judicial process.
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States With Split Recovery Statutes

State

Split amount
state/plaintiff

Fund

Atty Fees
Segregated prior
to Split?

Procedure for collection by state

Alaska

50/50

general

No

“the court shall require that 50% of the
award be deposited in the general fund”

“this subsection does not grant the state
the right to file or join a civil action to
recover punitive damages”

California
(no longer in
effect)

75/25

Public Benefit
Trust Fund

No, but state
required to pay
25% of its share

“shall be paid”

1. Def. pays PI’s costs if awarded

2. Def. pays Dep. Of Finance, which
deposits in fund

3. Def. pays PI.’s atty & notifies PI’s atty
of amount paid to state

4. Fund pays PI’s atty 25% of its share on
July 1 of the next fiscal year

state shall not be a party in interest to
action or intervene or file amicus briefs

Colorado
(no longer in
effect)

1/312/3

general

No

“shall be paid”
no interest in claim until payment
becomes due

30788732v1
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Florida 60/40 Medical No (paid by “shall be payable”

(no longer in | 35/65 Assistance Trust | plaintiff but

effect) Fund (personal calculated only

injury & wrongful on plaintiff’s
death cases) sh are)
General (all other

cases)

Georgia 75125 general Yes “upon issuance of judgment in such a
case, the state shall have all rights due a
judgment creditor until such judgment is
satisfied . . .” state is not a party in
interest
1. payment sent to clerk
2. clerk to pay state w/in 60 days

Illinois discretionary Dept of Human | Yes may apportion to the state

Services
Indiana 75125 Violent Crime No 1. Def. to notify AG upon entry of verdict
Victims 2. punitive award paid to clerk of ct.
Compensation 3. clerk “shall pay” to the treasurer of the
Fund state
4. treasurer to deposit in fund
AG may negotiate & compromise
Interest effective upon verdict
lowa 75/25 Civil Yes “award to be ordered paid into...fund”
Reparations
Trust Fund

(administered by

30788732v1
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court
administrator &
executive
council)
Kansas 50/50 Health Care No? “shall be paid”
(no longer in Stabilization
effect) Fund
New York 20/80 general Yes “shall be payable”
(no longer in 1. Judgment shall order payment to state
effect) 2. all rights of creditor vest following
exhaustion of appeal
3. ct. clerk to send copy of judgment to
Atty Gen. w/in 20 days
4. Atty Gen has duty to collect
5. Cannot collect until after costs,
compensatories & atty fees have been
paid
Oregon 60/40 Criminal Injuries | No (taken from “shall be paid”

Compensation
Account of the
Department of
Justice Crime
Victims’
Assistance
Section

plaintiff’s
portion, up to
1/2)

upon verdict, DOJ “shall become a
judgment creditor as to the punitive
damages portion of the award”

1. PI. provide notice to DOJ after verdict
w/in 5 days

2. Pl to provide notice upon entry of
judgment w/in 5 days

3. Def to pay compensatories, costs and
fees first

30788732v1
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4. then payment is applied to punitives
5. judgment creditors to notify all other
creditors when payment is received

Missouri

50/50

Tort Victims’
Compensation
Fund

Yes

“state shall have a lien....which shall
attach...after deducting attorney’s fees
and expenses”

1. PI. to notify AG after final judgment
2.lien attaches

3. AG serves lien notice on Def

4. state petitions court & notifies all
parties

5. court adjudicates parties’ rights &
enforces lien

6. Atty fees & expenses paid

7. lien satisfied

state has no right to intervene at any stage
except to enforce lien

Utah

1% 50k to PI.,
remainder
50/50

General

No, but shared by
state 50/50

“court shall enter judgment as
follows:...shall be divided equally
between the state and the injured party”
“state shall have all rights due a judgment
creditor”

punitives not payable until after other
award portions are paid

30788732v1
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WGS8 STATUTORY
DAMAGES
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CONSUMER FRAUD AND PUNITIVE DAMAGES

I. Background

Although consumer fraud statutes vary from state to state, there exists an element
of commonality: in one way or another, they mirror the Federal Trade Commission Act
by targeting fraudulent and deceptive acts and practices.” Unlike the FTC Act, many of
these state statutes authorize private causes of action, including causes of action for fraud
and breach of contract.> Most consumer protection statutes are based on the FTC Act,
the Uniform Deceptive Trade Practices Act or the Uniform Consumer Sales Practices
Act.

State consumer protection statutes are advantageous over the common law
because common law fraud is difficult to prove- some state statutes relax or eliminate
reliance while others do not require a showing of causation and injury®. State statutes are
also preferred over the common law because they may provide for enhanced, punitive, or
treble damages and attorneys fees.*

The most relaxed state statute is California’s Unfair Competition law. California

does not require standing nor privity; a plaintiff need not to have been affected by the

! Alan S. Brown & Larry E. Helpler, Comparison of Consumer Fraud Statutes Across the Fifty States,
Federation of Defense and Corporate Counsel Quarterly, (Spring 2005), available at
http://www.thefederation.org/documents/Vol55No03.pdf
2

Id. at 263.
*1d. at 265.
*1d. at 266.
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defendant’s conduct. It is sufficient for the plaintiff to allege and prove the public was

likely to be deceived.”

I1. Punitive Damages: Purpose and Limitations

Punitive or exemplary damages are typically assessed when a tortfeasor’s wrong
is so egregious that compensatory damages are insufficient to redress the wrong.® The
purpose of punitive damages is to reward the plaintiff in cases where compensatory
damages may deemed insufficient, to punish the defendant for wrongdoing and to deter
future similar activity by the defendant or others.

Although states retain discretion over what may warrant a punitive damages
award, the power to award these damages is limited by procedural and substantive
constitutional considerations.” In the past twenty years, the Supreme Court has enforced
these limitations, holding that the Due Process Clause prohibits punitive damages awards
from being based upon the fact-finder’s desire to punish a defendant for harming persons
who are not before the court,® finding that the Due Process Clause prohibits grossly
excessive punitive damages award®, and concluding that the standard of review for

appellate courts reviewing such awards is de novo, a much less deferential standard than

°1d. at 265

® See Kemezy v. Peters, 79 F.3d 33 (7th Cir. 1996) (Posner, J.)

” State Farm Mut. Auto Ins. Co. v. Campbell, 538 U.S. 408, 416 (2003).
® Phillip Morris USA v. Williams, 549 U.S. 346, 353 (2007).

® State Farm Mut. Auto Ins. Co. v. Campbell at 425-426.
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abuse of discretion, which was at one time recognized as the standard of review by the
Ninth Circuit Court of Appeals.*®

In BMW of North America Inc v. Gore, the Court identified the following
substantive limits in making a determination whether a punitive damages award violates
the Due Process Clause of the 4" Amendment: (1) the degree of the defendant’s
reprehensibility or culpability, (2) the relationship between the penalty and the harm to
the victim caused by the defendants actions and (3) sanctions imposed in other cases for
comparable misconduct.™* Other considerations identified by the Supreme Court in this
case were “whether the harm was physical rather than economic; the tortious conduct
evinced an indifference to or a reckless disregard of the health or safety of others; the
conduct involved repeated actions or was an isolated incident; and the harm resulted from
intentional malice, trickery, or deceit, or mere accident”.*? Further, the Court identified a
presumption that compensatory damages made the plaintiff whole, so punitive damages
should be awarded only if the defendant’s culpability “is so reprehensible to warrant the

imposition of further sanctions to achieve punishment or deterrence.”**.

III. State Consumer Fraud Statutes

A. Generally
Legislation or court decisions in several states have narrowed the scope of

consumer protection laws, granted sweeping exemptions to entire industries, and placed

1% Toward a New Standard of Review in Punitive Damage Awards in Arbitration, Brian F. McDonough
(2001). Cooper Industries Inc. v. The Leatherman Tool Group, Inc., 532 U.S. 424, 426 (2001)

1 BMW of North America, Inc. v. Gore, 517 U.S. 559, 574-575 (1996).

2 1d. at 576-577.

" Id. At 575.
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substantial obstacles in the way of initiating suit or provide for low penalties.** For
example, court decisions have rendered Michigan and Rhode Island’s statute inapplicable
to virtually any consumer transactions; Louisiana, New Hampshire and Virginia exempt
most lenders from their statute; utility companies are immune from these laws in 16
states, as well as insurance companies in 24 states; Colorado, Indiana, Nevada, North
Dakota and Wyoming impede the AG’s ability to stop deceptive practices by requiring a
finding that these practices were done knowingly and intentionally; Arizona, Delaware,
Mississippi, South Dakota and Wyoming impose a financial burden on the consumers by
denying them the ability to recover attorney’s fees.™ A significant deterrent exists for
consumers in Florida and Oregon to bring suit- courts have required unsuccessful
consumers to pay thousands of dollars to the business for its attorney fees, even though

the suit was filed in good faith.*®

B. Intent
States vary as to the level of intent required to find a violation of the statute.

Many states require a knowing or intentional violation of the statute. Some states do not
require an intent to deceive, including Alaska, Arizona, Colorado, Massachusetts, Maine,
Missouri, Nebraska, New Jersey and Texas.'” In California, scienter is presumed. In

Tennessee, the intent to deceive need not be shown but the “concept of deception requires

1 Carolyn L. Carter, Consumer Protection in the States, a 50-State Report on Unfair and Deceptive Acts
and Practices Statutes, (February, 2009), available at http://www.scribd.com/doc/14473414/50-State-
Report-on-Unfair-and-Deceptive-Acts-and-Practices.
15

Id.
1.
7 Alan S. Brown & Larry E. Helpler, Comparison of Consumer Fraud Statutes Across the Fifty States,
Federation of Defense and Corporate Counsel Quarterly, (Spring 2005) at 275-276.
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an element of intent.”*® In North Dakota, Illinois, New Jersey and Minnesota, the

plaintiff must prove the defendant intended that others rely on the deceptive acts.*®

C. Punitive Damages
California, Connecticut, Illinois, Maine, Missouri and Nevada are some of the

states that permit punitive damages.”® Nebraska, on the other hand, completely prohibits
the recovery of punitive damages in statutory class actions.?* Delaware allows punitive
damages if the fraud committed was gross, oppressive, if there was a breach of trust and
if the plaintiff received compensatory damages. In Maine, punitive damages are
recoverable if the conduct was malicious and motivated by ill will, and in Nevada
punitive damages are recoverable with clear and convincing proof of suppression, fraud
or malice. Some states cap the amount that may be recovered such as California, Texas,

and Arizona.??

D. Enhanced/Treble Damages
Twenty five states and D.C. allow double or treble damages for consumers.?®

Some consumer protection statutes, such as New Jersey and Ohio, carry an automatic
recovery of treble damages if there is a violation of the statute.?* In other states, treble
damages are allowable if the plaintiff is disabled or elderly. In Massachusetts and South

Carolina, treble damages are limited to intentional, willful, bad faith or knowing

8 1d. at 276.
¥ .
2014, at 279.
2d.
2 4.
2 d.
24 1d. at 280.
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violations.® However, North Carolina does not require intent for an award of treble
damages. New York caps the treble damages and only $1,000 may be rewarded by a

court if there is a willful and knowing violation.?

IV. Conclusion
Although consumers and state agencies have benefitted from the existence of consumer

fraud laws commencing in the 1970’s and 1980’s, the protection of these statutes seems
to be eroding. Not only do the statutes discourage enforcement by making it difficult or
unappealing for a consumer to bring suit, the penalties for violating these statutes are

minimal and thus serve as a weak deterrent for repetitive offending conduct.

25 Id
% |4,

81



FDCC QUARTERLY/SPRING 2005

(test-vr §)
vonejoia 1d 00001$
12 paddes Hpeuad a0

{8001 ‘€001
PTd 165)

Amfur moys

0] $958D 2UWIOS
ur 894119

(06¥
pTd €LL)
100 2y)
0p 01 JuMur
paosu isnf

(69 pzd
068 pue

‘UOTIRIOIA [Y[IM 10] “(06¥ ‘Aressodou (3001 ‘6001 sapnjoad L€z ddag o TTEIby §
(pes1-vp (Le ddug o £08) ped €LL) RINERRIY pTd 16¢) Jou suonouws | g0g) pardun | uuy RIS
mD\r wJ> OZ 01 “CBC_ CZ ma> .5::0: @o/\ .m®>, A>DM— N:/\ x*‘\/\
{(z1)y pue (11)
LLY0S'Sh §)
padewep
IO PIAIIOIP
((ozs pTd ‘pajsiw (1Lv°08°st §
609) pannbar | uoaqg sary 0] ‘1818 BYSBIY)
JOUDIDS Janured anmbar i)
OU “PSIMIIYIO | SUOLOE JUIOS uo109104
(Lesossy §) (Bhiesros sy §) | ((®ses 066y § 1Ly 05 sy §) | ((se508°sp §) Jowmnsuo)
Ared 004 10 sodewrp pue SUOIB[OIA peand sopnyoad ({e)1¢g- pue
Guipreasid Joj 2{gan jo 1ojesd 6771 pEd 61) 10J areand JOU SUOOURS 05-<y §) sadnovId
‘SOA SOA ON ‘Sap B 10] JON IOYLIoU 10y SOX spuap arepuny | LYV
((DX®Io1-61-88)
saewrep 0jqou {c-61-8 §
pue (1)®)01-61-8 §) (8.8 PT apo)) ely)
001¢ 10 soBetwep 08 876 8PT1 10V SO010BI
{))oi-61-8 §) [enpe Jo 101rais ((01-61-8 §) | (c-61-8 §) |pz ddng 1 68) [ (Do1-61-88) | (01-61-8 §) apet],
SR sap ON. AJSuimouy SN ON. SOA aandana( =TV
Jpaainbay
PECET s paxmbay A3 WNSUO)Y Jpamopy U0V JO
SAourony Jsedewe(] pasueyuy asuRyeY PRETLIGIN 0] maey UOLIIY SSBY) | 9SNED) OIBALIJ aneis EXt TN

S3INIRIS PREL] Jownsuo)) jo uosiiedwo)y

290

82



ComPARISON OF CONSUMER FRAUD STATUTES

sieor §
PO AL TBD 01
juensind fesouad
Kouione oeALid B
se 830 5, Aourone
}998 Avur wireo

(LTS PTd €L6)
ou “a81MIAYI0

(809 Wy
ddy 12 g)
PaAIa29P 99 0}
Aja s1o1qnd
ey Ajuo aaoud
1snw yynure;d

198 Jusfnpnesy,,

{(s59
ndy ed LST

me] uornadwos (roozL1 §) (LoLt S| soxd oy pue cozLL §) | (00zLl §
Jrejun ue uj uosiad pajqesip fo SIS {68 PT soBewep apon
syread1d oym uaZ1110 Jo1uas Jsurede 0007 $Zs01 h.sam .uﬂmo.mm 10U JarjRl | J04d W sng
Jinurerd € 1ng S119% JT (3074 0 (161 ndy  |pz ddng g 6 NMM MAWNMM__MW sapnjoaid aaunfur ‘[2D) Me]
{LTs pTd £L6) dn Lyjevad qram e T80 657) 00zLL §) orpunfuy | 10U suonoues pamope | uonipdwo)
1D Jepun JoN oA ON ON 10§ 10N 1YIOU 10y JUBBII| ARALLY | HTRJUf) *x5 VD
((@)08L1 §) opeur ore
s3uipuy] reroads pue
uosad pojqesip 1o .
zom_:oﬁmxﬁmw (v8L1 §) .
HmEc.m.m 51 108 It [BUOTIIDILT _ (OLLT §2poD
OOC.W% 01 dn ‘sof 10U U0nejoIA ACMWN\— 0v ‘AD TNUV
((p)@08LT §) Ji soewep AJUo uojoR JO 10V $2IPOWNY
{(PogL1 § sofewep oanund Jopreme  osnes ogeandior| (1841 §) (e ogL1 §) [e8a7]
SOA SOA ON ON ‘Sap SOA SOA SIPWNSUOD) | 4VD
((Q)(e)cr1-88-r § OV (2301
10] yo1101 9[qeynba Ljuo -8~ § pue
pue (eT1-887 §) (8) % (9)(5) e | (Lor-ss-v §
()®eri-88-v §) ) o) ¢ , _
000°01§ Poadxo (()801-88-1 §) |"(€) “(1(®)L01 _ 88~ §) uuy
01 j0u sonpuad uoHRjOIA 887 8 | ((Deri-gs-r §) Anfur 9poD) V)
({e11-88-1 §) JIAIO [ENpIAIPUI 0] o13190ds Juoiur aarnbad | uonov jo osneo | sepnjoaid 10 9Fewep |10V S90110RL]
2]qrUOSRAS soSpwep [eniow Kjuo | AUO 40§ 1dooxd | suonejola | ojealid Suwq 0) | Jou suoyoues fenjoe j1 apel]
SaA ON ON 2Wog ‘SOA INPIU Y SO oandadac] | ¥V
Jpaanbay
PLERY: | Jpannbay J3UIASUO) LPIMO|Y JUoIIV 0
Shawiony LSeBewie(y posuryuy sIuvIRY PREICIRN 0} wiey HOIIOY SSB) | asne ) djealay EITU R INEE R b TN

$3INJ LIS pne.ay Jownsue) jo uostieduo)

291

83



FDCC QUARTERLY/SPRING 2005

(9¢6z &

-1g52 8
‘9 W uuy
2poD) 1D
((@egse § (ggs7 ) 10V oy ul 10V oY) {cecr & sapnjoald (9901 10y 50011901
$9880 soZewep 21qon juatuannbal Juowadinbai D12 9) 10U suonoues PZ'V §5S) apei],
reuondaox? uj ‘SOA qyons oN yons oN ON JRUjIeU 10y SIA aanndaga(g Petel
({(®)3011-2p & (6201
pue ‘6701 “ddng o (zeT ped Lp1) (Qo11-2¢ §
€871 PLTI PTV 089) FEL pue ssopgo Amfur | (Uot1-zy § uuy reg
SOOURISWINIIND JWOS 98€T ‘€8¢ 10 oy} i a3opje s pue UL "Uuo))
((PY3o11-zy §) | wisaSewep aamund PZ'V 9€9) | wowoanbar | Bor1-zp §) | (@3011-zy §) 1 (Botl-ty §) |10V seonoei
SOA (SOA ON yons onN SIK SOA SAA PRI HBJU( | gsnl)
{(1s01-1-9 §)
ATesso0ou
9A1909p (@er-1-9
031 jUd1Ul ou 1S2491U1 Ul (co1-1-9 §
{(PLZPTA 168) (€11-1-9 §) H(501-1-9 §) 1085000018 uuy
mCOSQm mmm_u syoroe mmw_o E Euoxo SUOiRjoiA B se wESm Jr RIS AYY
ur ou ‘006§ Jo muwss_mc (LL9LT Auvwl 10] ‘ou xmov pue muchoE .o_ouv 0V
WUDET1-1-9 §) 9]qax} 30 J2)e0Id TLT A S0T) | Afruonuapur | (2)¢T-1~9 §) | Jousuonouns | ((1E1-1-9 §) | uonoaol]
SAA um@> Sax JO \SMEBOCM SAX JOUIU Y SAA Jaumsuo) *OU
(svoL1 §
(s1LoLy § {zgoL1 §) PoD JoId B
pue 120L1 §) sagewep sapnoaid sng “1eD)
(zgoL1 §) (Z80L1 §) 21991 (169 PE 9% 1) pawinsaad 10J 594 fuon JOU Su0IDuBS (OLOLL ®) 19V $20110%1]
mu\w hmo\f S2SBI W08 uj M.OZ :u::.?: (:d ON .5~Eoc 0V mo> .:ESD <U
& padmbayy
JRVER Jpaainbay J3wnsuo))y Jpomoyy LU0V O
hm%eﬁhot{ wmvaEwQ ﬁou:m::ﬁ oucﬁm_vv— wuuw:v_uw 0} HLIeyy sc_«udx mmn_u IsNLH u:w\r_a.m 3-3—3@ vﬁwww

S33NIBIS PREL] JoWnsuo)) jo vostiedmo)y

292

84



CompARISON OF CONSUMER FRAUD STATUTES

Loz 108 &)

JUDWYILILD
(08S PT 08 ¥S¥) wsnfun
saFeurep sanund ou 01 pajw| oz 1o¢ §
HSL0T10S §) AI3A0931 uuy
(D117 106 §) | 21815 913 01 201008 [jIM ‘10430 op1) es el
yopdaoxa 205 30 | 000§ Uy 2Jow Luoq 0] anp (r1izios §) - 0V
Waizios § 10U jo Ajyeuad [1A1D UONRIOIA JI uoejoIA B JO SIIORL]
L0108 § "SUOLIBIOIA [TY{}1A JOJ (1L6 H(Lozios §) (g5 (1L6 jjusare se ssof apei],
017105 §) (085 PT 08 ¥SP) PZOS 9LL) uone[oia PTOS 6£€) | PTOS9LL) | BPaRYNSJ | JBjuQ) pue
S9A ON ON AL ON SIA SoA EINTISCRETy g G
(CNS06£-87 §)
sagewep sanund
WAwXDeD (106£-8C §
$06€-87 §) Uy 9po;)
00$°1§ 10 ((roec-gz & (Wro6€-8T §) DWwPY
(@) sageuwrep aqoxn pue 8¢-Ley UoneIoA {(m(nen {nen SaImpadoid
$06£-87 §) Jo soreard €EY PTV pE9) | ouroadsouo | (p06€-87 §) | S06€-8T §) | S06¢-8T §) | uonodjold
SIA ‘SOp ON 10} AJUQ ON SOA SaA nwnsuod | 00
(6901 PT'V T9¥)
sagewep L1ojesuadwos (czsz &
$aA10001 os|E Jynureld (P PTV 90¢ pue L¢3
pue ISl Jo yoralq pue PV 15§)
® SI 2Jay] 410 pajesvi3de ®)icz §) uoroe Jo
10 aa1ssaxddo ‘sso1d uorssIuo ases ajearrd (LS8 PT'V 1SE 1287 &
SI piielj J1 9[qejieAe 10 uoissaiddns 10] S94 sapnjoaad pue ¢z6z §) ~1167 §
(6901 PZ'V 29%) safewep oanund ((®)gisz §) | uawieaduod H(e)cigz §) | 1ou suonouBs pagdewep ji ‘9N uuy
oN SOA ON Jo aseo ayi uj ON IOYIIBU 1OV ‘SOA PO 1A | HQd
Jpeanbay
;5994 Jpannbay JOWNHSUOTY Jpamopy LU0V 0
SAswropny Jsedeweq pasuvyuy IUBIIY PR LTIk bIN 0] ULICE] WOV SSB[ | I5nB) SJUALLY anivis | AwIs

S9INJBIS PRBA] JOWHSHO) Jo uostiedmo))

293

85



FDCC QUARTERLY/SPRING 2005

((01) pue
(6)e-vigy §)

(¢-vigr
uuy 1es

SUOTIR[OIA AY "MBE)
Qp-visr §) oyroads wos | (p-v 18 §) ((B)e-vigr §) | v a0n0eid
Kyred 10V 9y ut 30§ Ajuo o8ewep Jjo sapnpoasd | Jorad aanounfu apul],
Buyjreasad 1oy ((1)e)cr-08y §) Juawasmbag (=VI8y §) | pooyian)l] Ajuo | Iou suooues 107 A[uo aAndana(
SOA SOX yons on oN SON YU Y SR WIoJ LUy «IH
(rss pTA'S
(007-1-01 §) | €L¥) uopoe
((e(L6e-t (WLL PTH'S Amfur oy areand (16¢-1-01 §
=01 §) SUOHRIOIA AJ[IM | Gip) TUDWR[O papruf 103 S04 uuy
(919 PTTS 103 pue “((9)66¢-1 yolesnes K19A0021 10013) (016 PTH'S L9 3p0)) "BD)
pEThoNpUodsII 01§ pue $T PTA'S 955) Ayl ol apipeuoq i | gL7) ongnd pPTH'S $9F  {((B)66e-1-01 §) By
[euoruduL IO SUOB[OIA [RUOTUSIUT | pajerodioous {956 H6¢ wJey oy pur SFewep $20130R1 ]
snordaido o3 10} sagewiep 9[qan S1 90URI[9J PTAS €LY) | renuojod aavy ((®)g6c-1-01 §) 1 Jo Amflurj ssaursng
SN SOA apqensng ON 1S SUONOY oN ‘SOK e,y xrVD
(o) 2 (6)(®)
TLe1-01 §) (oLe-1-01 §
(QeLe-1-01 9 SUOI1e[OIA Uuy 2po))
JS1MIAYI0 aads may [ eXeLe-1-01 &) eD)PY
S190IP 1N0J ssa[un © J0j 1d2ox0 pagewep ((®)cLe-1-01 §) | soeondRIg
(WeLe-1-01 Aned Suipieassd oy 10V 941 Uy ‘((e)cLc 2q 01 A[21} sopnjoatd AJuo Jotpaa apeiy,
Aired 0} $1509 AJuo Juswaimbas ~1-01 8) paau £juo Jou suonoues | aanounfur oy | aandessgy
Fuijreaasd ‘ON. {ons oN ON ‘ON Jaypeu oy Sax wLojiun) VD)
Jpaxinbay
PELLT | Jpaambay IBUINSUOY SDPIMOIY LU0iy 10
Shsulony sSe8ewe(y paousyuy IsuvIIY PREILETRIN 03 ULIBEY OOV SSBD) | asne)) SIBALLJ AMUIS | NS

S3INILIS PHEBL] Sownsue)) jo uosiiedwo)y

294

86



CoMPARISON OF CONSUMER FRAUD STATUTES

(OS11 PTHAN
€19 pue {01
PN £96)

{Apawous Ajuo
uonounfur)

(¢/01s

{Lzg1 ddng podewep aq {¢/01¢ SO §18)
LSL FIL PTAN 01 Ajaxq) aaoad SOTISI8E |10V s001dRId
{€/015 SOOIt S8E “TEEL PTHA'N LES Pyl (€016 posu Ajuo (g sopnpoard pue pg IpBiL
STR) MyEmgt 1 f1go] pz ddng w1 g) | urwowonmbor | §71 618) | /01§ SO S18) Jousuonoues | -ddy 111 907) | sandasag]
‘SOA ON. yons oN oN ON oYU 1DV SIA WIoU) T
((1)809-8% §) (1900
jou) saaniund snjd
000°1$ 10 sjenioe Jo
12e2i3 a1 asooyd Aew 809-8¢ § Jopun (109-8V §
((7)809-87 &) | pwrerd {(1)809-8% §) uo13or speand apo)
Ayred SUOHEB[OIA JuRIgR]) (£09-9% §) Juriq 01 $ax (809-81 § oyep) 1PV
Guireaasd sog 10 papeadai yls (911 pTd §19) | mowf poys | H(909-g7 §) | (1)(809-8% §) | pue 619-8% §) | uonodtoiyg
‘SR ‘SOA ON 10 SMouy| ON SOA SAA JOWNSuo} el
€108y §)
SOOUBISWNIIID
uiepas ut Ayjeuad
000°01$ [eUOnIpPE
{De)ET-08Y §
19pun suonoe (spuno4d
SSE[D U} 2JqR[IRAR (6611 "ddng AUYJO 1O (¢7c1-08% §)
10U ST Wwnuwiui (611 111 PTd | 1 16Y) uon paod ug p a2+ | syoe 2andaoop
000°1$ 109 (£1-08% §) 1 pe9) Jonpuod | -ezijodouow | “I[€] pOC] 1o Jrejun
{(Der-ogr § sofewep 0]qN 10 | sJuepusjep A9 | 6-08% §J0 | PZA LOY pue | J0F SWIE(d (€1-0898 -08% §
pue z-08% &) 000°1$ Jo 1oqeud paonpur og  juonelolA B IO) | (R)C1-08% §) 105 j0u pue (2)z-09y §) uuvy @IS
SOA SR jsnu Amfup | panmbar AjuQ SIA ‘ON ) MY MBH | gsslH
Jpaambayy
599 Jpaambsy JOWNSUOY oPIMOY Juendvjo
SKeurony ;sedewrugy poouvyuy duBIFY PR EILIEIRIN 03 W[ UoIIIY SSR[) | 9sne]y dJvALL] nIvIg | QYIS

$3INJRIS PReLy Jewnsue’} jo uosiiedmoy

295

87



FDCC QUARTERLY/SPRING 2005

9orviL §
uondun{ur 1o

(VALINAVAY
10R] [erolew

JO UOISSIWO

(L9 v1L
§noey
EC@EE v
JO U0IsSIo J0

O JO uolR[oIA 10 ‘uorssoiddns | ‘uorssaxddns (CIR2TR
jeuonuol Jo Aep JUOTIEIOUOD | “WUDWIRIDUOD sopajooid (zzz poD) BAMO])
(SICINAVEY))] 4ora 10J 000 S ueyl 10§ 1dooxo 1053dooxs  {((RND91p1L §) | Jou suondues | PTM N 8LS) 10V pnesy
SOA 2J0W 10U JO A[RUs ] ‘ON ‘ON oN Joypau 1y ON IOWNSUOD) |y VI
{Wr-50-6-v7 §)
Ajsopro st ynurerd (&)y-5'0 {(@-s0 50
JLsaBeuwrep 2jqai1 ing -S54 §) 4T §) -G §
B)W-c 0647 §) ans 0] duipuels 0y £q uuy
((e}p-¢0-5-pT §) | o1 01 Kyeuad A e Jo voniuyop pue (4 apo) "pup)
Aed 10 (@)p-5'0-6-pT §) (€-6°0-5-vT §) 1 oy owrmng | ~¢0-¢-z §) {(e)p-c0 1V sofes
Juipreaaad Joj Ao sadewep fenioe | (p-60-6-p7 §) | AjJruonuaiug s1 Amfut o] fenpialpu £q -7 §) J2UIASUOD)
SOA ‘ON SAA Afdurmous]  puswannbal oy SOA SO aandeda(] «NI
(€S8 PTAN
(879 PTH'N $99 $69 ‘spunoss
‘pawap jpaddo ‘gcey | qayio uo p aai | (p61 PTHAN
(TVTl PTAN 'CTEL PTHIN 8SY PUB | $66 PTHUN | L0O9 pue §[]
L6$) speadde 103 | (8)01/50S SO S18 §) | §L9) uomnesned | pri'N 789) (. PoJowwod
‘$4 H(SINAIY SIFYI0 JO ST oeunxoxd u013doosp ayy 10 april Aue
uoeIdiuuyg Y1 03 ADUIYIPUI ysiqersa uo KJaI SI0Yj0 (33 P 0T | Jo jonpuod,,
YV Z/S0S ‘uopey 10 “QAI0W JIAD 0] 39pI0 Ul 1eY1 JUdUI pue (8)01/S0S | 9y} 0} pajejal
MT/SOS “(D)01 | ylia ouop ‘snopifew st ooueldl 9aoid | pue (7/60¢ {(z/50¢ sopnpoaid SOTISIg ) soonoeid)
/S0S ST SIY) | UOHRIOIA Jidjqe[ieAs | Jsnwng Py | SOTISI8E) | DU SIE) | iousuondpues | padewep ji 21508
SOA saFewiep oAung Ayl Jopun JoN | Ajjeuoiiusiu] ON OyRU 1oy SOA SO SIg s 1]
s paambayy
45004 Jpaambay JOWNSUO)) Jpamoqy PR AR AV
Shauiony s Sadewvg paduvguUy ULy SANTUBG 03 wravyy UOIIIY SSBLY | 9SnB) 93RALLJ ameIs EIEAIN

SIJN}EIS PRBL JOWNSUG)) Jo uostivdwo)y

296

88



ComPARISON OF CONSUMER FRAUD STATUTES

(sovt §
I§ uuy eI
‘A e
>5~A
(V601 § Falvaelit} 1oy 9y ul {(WI6071 § uoi1091044
010U guﬁm u EUED:STE EoEu.::Uo.w Co:um ﬁcm a5 ._o:_Sm:OU
(W¥60¥] &) uone[orA Surmomw] yons yons Aeand 10§ ddng " £16) {(v)6Or1 §) |puesaonoei]
mo\r .:d mowngﬁu v?,_o; OZ ON ,mo> OZ SAA o@m(ﬂr ﬁéCD %%*‘A\ww
(08P PTM'S SLS
(0TT L9¢€ §) passixe
Arsno1aaid auo aroym
sagewep sanund 0 (081°L9¢ §)
1431 U] J0U S30p 10V 93pajmouy (DozTL9e §)
g ‘sagewep sapiund 10V oyl ul ~ Jaysijqnd $80] 0LEL9¢E
(ot Loe §) 01 pe J1osy; Jou owannbay | Aquoneroia | (0L1°29¢ ) [{SLL PT 129)| dlquurenaose it | -011°Log §§
SOA $30P 10V JO UOTIR[OIA {ons on 10y A[UQ ON ON SR S A
{PIreo-08 §
((®)9¢9-0¢ § SUOHR[OIA
pue (9)£9-0$ §) (9.9 pPzd UIBLIDD 10 “SOA
SUOIOR SSBIO U] LS8) paninbai Qpe9-06 §
Lyjeusd ou g “feusd s jo (2)9£9-06 §) (£29-05 §
((2)p£9-05 §) 000°¢$ J0 saBeurep  1((9X(q)£79-0¢ §)! Jood ((7) % Jopun Ajjeuad uuy jels
Ked [enoe 950040 Avw uole[o1A (1)979-0¢ §) [Alo ® uey]) 10y
Suipeasad o3 pourerd ((0)pg9-05 §) ayiads Afgnm ((9)979-05 §) | 10 soFeump {F£9-0¢ §) U01109104¢
(m@ﬁ ON 200 .Zd b:@ ,\mﬁwc;,b:vm ON JBA03321 01 10N m.u\f Jaumsuo) *wvm
paambay
593 Jpaanboy JIWRSUOY Jpamoyy LUoIv o
Shsutony ;Servwmingy peouvyuy AJUBHIY PREIHCIRIN 03 ULIvE UOIIOY SSB[Ty | oSuE)) 3JVALL] IINIIS BIS

S3INJBIS PREA] JOWNSU0)) 3o uostedwo))

297

89



FDCC QUARTERLY/SPRING 2005

(10¢-¢1 §

(16€ PT'V #6S pue ] »e]
{(@80p-¢1 § €€€ "9TE PTV LIS) ((6) 2 (LPYT PV 99| "woD uuy
pue Asoresuadwod Ajomnd (L)105-€1 §) sapnjdaid ‘199 PN SEE | 9pOD PIN)
LY PTY §99) s1 Apawag oyearid {zog-¢1 §) sjoe {(zog-g1 §) | tousuonoues | (@)g0p-¢1 §) Y
SAA ‘oN ON. UIBLIOD JO,] ON Joyiau 0y SOA uonoMold | LN
(04-6901 (z9¢
901 PT'V 859) PTV 72s)
1A [[1 Ag poteAnow Aressaoau
10 snoprjew DATODD (L0Z § ‘s 1L
(607 §) SBAs JBY 1ONPUOD 0] 1uul ou uuy IS
JIS SROJOALL] 10) SNOTI0] U0 Paseq 1V oY) (602 §) sapnjooid AY IN)
pue ((2)¢iz §) UOTO® JI 2]qR|IRAR ur juawasmbay uoIR[oiA (€12 &) JOU SUOTIOUES €1z$ 10V $a011084]
SAA sadewep sAnung yons oN [euonudu] SIA IPyRU VY SOA PRI HBIU() | 445N
((Dzizy §) 8w
~pUBISIapUNSIW {Kjuo Apowrar
10 UOISTUOD €i1z1 §) aanppunfur)
crzr §) (0L-6901 "S901 Jenoe aa04d jou 1npuod awes | (€121 § 01
UOLBOIA [N | PTV §69) [ [ &9 paou (il §) J10] SAIPIUAL MBIILL "UUY RIS
J1 AJU0 JUBPUJOP | PIIRAIIOW JO STOIDIjRUL JTewiep UOWLLOD 23S | "AdY dIA)
jsurede g1 §) sem Jeyl 1onpuod Jo pooyrayy 0s[e Aewi Ing |10V S99110BI]
$2510 [rUOndanxd SNOILI0] UO paseq 10V Ay ug aa01d jsnw sopnpoard | {giz1 §) Jora apeiy
ur Ajuo Kued UCIIOR JI o]qe[ivAR juowannbal (c1z1 ®) (Z)zizt §) | Jousuopoues | aanounfupaop | sandenaq
Bumeassd o, saZetuep aAIUn yons oN ON. ON Ioypau oy SR WOy TN
spaambay
;509 ipaambay JOUNEUO) SPOMOfIY IR T
SAhsuiony ;sedeine(g padsueyuy SIULIPY pREILIEIRIN 03 WABH U0V $SB]) | asne) 3IBALL] ameis | aels

SOINJBIS PRELY JOWNsSUe)) Jo uostiedwon

298

90



CompaRrISON OF CONSUMER FRAUD STATUTES

((ersi-pT-sL §) (61-v2-5L §) (1-pz-sL §
swirepa snojoatyy | ()6 I-tT-6L §) uonoe aeatd ns1-yT-sL § Uy 2poy)
10y 1daoxa gLz | uoneioia sad 000'01$ 1PV oYl 103 A[nym uuy "SSHA) 1OV
ddng "y 1.8) I0A0221 AW DY ut juowannbar pue AFurmouwy apoDy sSUAD | (DS1-vZ-sL §) | uonodgold
oN ‘Inyim pue Sumouy Jj yons oN SOA oN ON SOA PWNSUOD) | 4SIN
(69 ¢7¢€ §) sapnfoasd (1L4sze §)
((riLdsee §) ((@rLasze § ({(1)69dsze §) | Apasogio | (1)69usce §) | tousuonoues | paddesrpuey | 69sze §
SOA 000°01$ 01 dn ON e JUAIU| oN PYHDBU Y | 10 K[9p[o 10, VSN PN
WDesvy §) (60T 90T
soBewep [eryor SUCHOR | PTMN 1Y) {(16°¢rp §
SSB[O Ul {)C7$ JO Sfemok|  payjad aavy ((y) pue SO
Jo Jo1eaid oy asooyd | praos uosiad | (BN1)€06 Sk renpiaipui (106°SPy §
Kew Jjiure]d (., 59550} Jjqeuosesas  |§ pue (])o puw Aq pue uuy
(19¢ Arerunoad o3 payjun| ejeqi moys | (1)PEO6 St (016°sty § smer duo)
PTM'N €9F T6T | 10W,,) 0pg pr "ddng o | opjuemiyns | §) suogejoia STON) (reerr § | UaIN) PV
ddy yotn 981) | ggi 2as g ‘sadewep ‘suonoe oyoads (116 ¢y §) 0y Aq SION) uonINoId
SOA enjoR 0] AN} “ON SSB[O Uy 107 A[UQ oN SO S3X PWNSU0) | 4 IN
(826 PTd ¥9L)
(1 § veo) Aressaoou (1§veeud
UoIR[0lA DALDOIP uuy
Furmouy 1o Jurjjim 07 U0 (D6 § veo) SR "UsD)
(6 § veo pue 10 sefewep [enjoe (80¢1 ou (611 uoljoe SSBIA) 10V
v § Vo) SALUI} OM] UBY) SS9 PTAN €FY) | PTANPOL) | owaudiop  ((2)6 8 vee) (68§ veeo) 011991014
SO j0u 1q “o0uy3 01 dn ON oN ‘SOA SO SOA IDWINSUOD) | wus VIN
Jcpoambay
599y Jpanmbay JIWRSUOTY Jpamopry LU0V O
Shsurony JS9Svure(y padueyuy suBay £ AO3UBIOG 03 ULl UOIIY SSBYD | IsuB) SJUALLY spnIvys | AvIg

sepniBlg pnelg swnsuo’) jo uosprvdmoy

299

91



FDCC QUARTERLY/SPRING 2005

(Kjuo Apawal

sAnounfur)
(¢0¢ pue (zog-L8 §
(11e0e-L8 §) z0e-L8 §9) 1818
uoperoia iad po‘z$ Jo ATRSS202U A "QON)
Apuad [IAID Wnwixew QAI009D 10V $010RI]
HpLop] SIXeT SIS 10V ol Aq 0] Judlul OU sopnjoaid ar apei],
{coe-28 §) 1007) (#)£0¢-L8 §) wowombar  H((e)0e-£8 §) 1 ((R)€0€-L8 §) | aou suonoues | -01'¢0¢-L8 §) | eandasa
Ayied Suijreaarq ON yons oN ON. ON Ry oy Sk WIoJIufy w7 IN
(€o1-v1-0¢ §
{(Degr-v1-0¢ §) Uuy 9pos)
saGewep JUOIN) 1OV
21qo1 prese os|e (€€1-v1-0¢ § (Degr uor904
Kew ((Deel-p1-0£ §) | YW 10V oy Ul uuy -#1-0¢ §) 880 | Jowmsuoy
(oesi-vi-0g &) 006$ 10 sjenjoe juswiainbos juswaambas | (€o1-F1-0€ §) | 9p0D TWON) | 2|qeuielNISE |pue $010RS]
Anred SurpieAssd JO I9realn {ons oON yons oN ON ON 10] “SOA aRjun) wae N
{(gerLor §
AU0jaJ (1 SSe|D
S1 UOHE]OIA (0zo'Lov §
[euonuul {(DszoLoy §) | wg uuy
10V 941 W pue Sumouy ((¢) pum $s0] OW) 1Y
(seoLor § ((NszoLov §) wuewasmbar  E(DOZOLOY §) ((DOTOLOY &) [(D)STOL0F §) | 9jqeureisase | soonovsg Ful
SAA mum.mEmQ AATUN g yons oN ON ON SOA 10] SaA ~SIPURHIIDIA | ++OIN
< paamboy
5334 Jpoxmboy Jaurnsuo)y Jpasolly SU0IIDY JO
Shaurony ;seBeure(y paoueyuy auvoY REITEIRIN 03 MLIBE] UOKIY SSBLY | Isne)) 3jeALid nvIs EIYA N

$3JNJEIS PHEL] I0WnsH0)) Jo uostivdwo)

300

92



TUTES

A

ComPARISON OF CONSUMER FRAUD S1

(1'v-85¢ §
UUY IRIS
((Do1:v-gse §) HN) PY
safewep a1qax) qnym uoH09101d
10 Surmowy S| uorejoIA JDWnsuoy)
norv-gse §) 10j
(01:v-gs€ § Ioreald sy 10y 9 U S901081J
pue 9:y-gge §) | woAayoIum 00 [$ 0 | uswaambar | (Ziv-gse §) | (Tv-8se §)  ((e-01iv-86E §) (D11v-85€ §) | ssauisng JO
SOA sagewep POy 4ons oN ON ON SIA pamfur j1 'so4 | uonenday | «HN
(€560°865 §) (€660°'865 §)
10i1edwos Pa1InIo0 sey
ainfur 07 aauI UOITR]OIA JRY}
{(1)so0 Ty §) sonew JO 20UdPIAD UONRUILLLIAIP
$0 ‘prieqy ‘uorssaxddo jo SI UO1IR[01A 1ae painfur
Jooud Surouiauod pue {z60°86S § suosiod £q 10
J23]0 Y3IM 2]qRIDA0DD] ‘CT60°866 § (LL60'865 §)
(LL60°866 §) | seantund (g£60°865 §) C160°865 §) Apsopyo (£060°86S §
pajqesip 000°01¢ uey Apuanpney pue pajqesip SN
10 ApIopa J1 ‘524 | ssow jou Afeuad Ao pue S[3uimouy sapnjoord A9 (009 1y §) | seanoerg
ooy §) ‘pojgesip 10 Aoppd | {£960'86¢ §) | ‘suonwons | (1L60°865 §) | Jou suoroues LHESIN apeil,
SIA pIesMo] po1daap i oN wog ON Joypou 1oy Kue £q “Sap aandana(y AN
(6091-6S §
TEIS A9 “GON) (6091-6$ §) (1091-6$ §
(609165 § 000°1$ uey} atour ou Aq ons 0} TS A9y
PUB 8091-66 § PIRAE 9SB2I0UL ABWU 1OV Y3 ul (L9¢ Suipuess jo sopnyoald (6091-66 § ‘GoN) 10V
RIS AYY QAN 1ne2 g ‘safeurep JuswoNnbal MN §97) | UOBIULSP OJUL | JOU SUONOUBS | 18IS "AdY "QON)| UOIID9)04]
Aured Fuipreasiy [enor AJuo ‘oN yons oN SIA mng st Amfup | seynsu oy SOA I2WNSUOD) | 4uafIN
cpeumbay
PAELY | ;ponnbay JIWASUOYD SPIMOIY JUsIY jo
Shsuony Jsedeweq poouvyuy IIUBIIY PEENIEIRIN o} maey UO0LIVY SSB[) | Isne) dUALLY £ TV R N I 11 T

$3}R}BIE prEL] Jownsue’) jo uospiedwoy

301

93



FDCC QUARTERLY/SPRING 2005

(9)6r¢ §)
sanfeuad feuomppe

Kppappp 1 ((3)-p5¢ §)

(S001 PTSA'N
6EP) pastw

pue (Y)op€ §) Afjeriorew moys (2-05¢ §) (6v¢ §
BurMouy pue [NJIM I | O] TUDIDLNS ST ans 03 Jurpuers ] sngl uen)
000°1$ 01 dn sadeurep 1 H6Ss pT (vL JO vonuyep (9L (8¥8 AN PY
ajqoa) Areuonoiosip | A ddy 2Z1) | PTAN L) | W OWIIING  \PTSAN LIS) | PTOSIA E11) | uOUOdI0Ig
((Were §) sax SOA SOK ON st Anlug SOA SAX PDWRSUOD) | wxx AN
(spunoud 4ayjo
Uo Num\zkkmxae
{(or-z1-Ls §) (LS8 PTA 088) |'9vE PTA £5L)
108 [uyfjim 295 1mg (V) oN (V) (01-z1-L8 §
10} 0O €S 10 saFelUEp 01-21-LS §) | 01-TI-LS §) uuy
31qan Jo 1a1ea1d 101§ | Jorer diqennba jorjar sfquimba  ((V)o1- (o1 (o1 8 WN)
((eDo1-Tr-L§ §) | Jo spemoe jo Jajeard Bupjeos Ji Fupyoos Ji -8 ) “21-Ls §) Z1-L§ §) |10V seondeld
SON ‘SOA ‘ON ‘ON ON SOA SON aperj arejury | AN
(zoepry
Z09) uoISSIWo
Jo spoe
10] DAT203D
0] Juaqul (61-8:96 §)
pasu Ajuo uonoe
“(zL1 1pdng | meand Sunq o)
Sy PTV L19) (pst PTV LY9) TN P9C 5SSO palagns
Liojepuew K1orepuewt (61-8:9¢ § pUE Z-8:96 §) | oABY JSRUIING (61-8:9¢ § pue | 7-8:9¢ §
“461-8:9¢ §) uury IS T'N) (7:8-9¢ §) o1 sioylo (2-8:95 §)  (£6L PTV 969)| T1'T-8:9¢ §) uuy
SoA sodrwiEp 2[ga)] ‘S9A ON 181 Juolu] ON ON SOA TeIS TN | #aIN
cpannboy
55304 ;paxinboy FOUINSUO LPIMOTY PAULTEAASTH
Shsurony Jsaeure( pasusyuy aduvIY LAY 0] tiaRy UOIIOY SSB[) | asue ) 918ALIg eS| BIeIs

S3}M}EIS PRE.L] JOWNsUe]) Jo usstiedwoy

302

94



R FRAUD STATUTES

COMPARISON OF CONSUME

@UV)E0° 59178
soFewep

J0g s9K (1) (y0's91% §
1V oy (V)eo's91y §) | sopnjoosd 01 10°691% §)
{eocory § ((DWVI€0so1¥ §) | uruowoambar | (Zo'¢9iv §) uonounfuy | sou suogoues | (€0'691y §) | uuyopo)
Ayred Furjreaald ON yons oN ON 10 ON Bt ieligToavs $94 "AY O1YO) HO
(v) (D60 sper § (zosper §
€0'srel §) “Uuy 9po)) “uuy 0poy)
3]qRU0IIS ‘A O1Y()) AY OO
((D60'spel §) soFewmp (79 ~LooUn J0 sadewep o1gail 19V $201108 |
((De0'syel §) | 01991 “djqeuotdsuodun  PZAN €9%) | (€o'shel §) | (60'skel §) Joptoumg | (60°shel §) SN
SAA 10 9A13d229p JI SOA A[Bumous| oN ‘San SAA PUWNSUOD | 4uxHO
(zo-s1-1s §) sopnjoaid
01-51-15 §) (60-s1-1¢ §) (2o-s1-16 §) | Apasropo | (zo-s1-16 §) | Jousuonpues | (60-5[-[S §) | z0-51-1¢ §
SOA SOA ON jey) jusiu| ON Joyou Y SOL 1818 AN | osxCIN
(816 PTHA'S 8€€)
saneoldnp o1e sadewyep
sanund ‘sodewrep
9[gai1 onewone (€49
SPIRME 10 2511e00q PTHS $6£)
{91-64 §) sadewep o3pamouy
91 {7 S1-5L §) AOYS 01 PI2U (1'1-s. §
000°6$ Jo Kijeuad [iar0 ou (101 gl
(1o1-¢L &) “FULMOUY UOTIR[OTA ddng f 68% un 'N)
anes o [esiydr | g1 LTI PTA'S 88¢€) pue {6/ §) 19y $a010RL{
pue yone[oIA 219243 10 9aniund 10y oY) ul SUOIIR|0}A (651 opelj,
uipim 1 19912 IS0 Inq juawaimbal syoads ©1-6L §) PTH'S $5£) 91-¢L & sandase(
‘SOA ‘SaA yons oN 101 AJuQO SOA SOA SaA pue HeJun) | aasdN
spoambay
28334 cpaamboy JIUNSUGY P LU TR LUV O
mm%o:'_sﬁx wmow«sﬁﬁ paduvyuy Ealizdicy: i PRI 0] W]y UOLIIY SS¥ Ty | JS1E) 3vALL] BN e

$31M3¥)S pRe.Lj 1swnsuo)) Jo uospiedwo)y

303

95



FDCC QUARTERLY/SPRING 2005

81LTI SIxa7]
ISIQ TS TO0T
Ul PoLJIIeD

(1-102 §

(P8S vLS sse[o pue (27 €L UL uuy
PTV 6TL) Auo | ((1T-10T § sixo ndy A1) TS Td) MR
{8-10T §) SuonBIOIA | SWIRID QWOS SO} 'S'd €L) BlYd 1661) uo199101d
s sof Aeuad A | 7z srxopndy | SuonRiolA (@Y 6107 §) SUOIIB[OIA JOUWINSUO))
(767102 §) | 000°T$ (@ 6107 §) A0 BliUd [661)  oyioads uorjoe urenoo sof | ((8)7°6-10T §) |pue saondeid
SaA a1qan 01 du “sox ON 0] Aluo  (eteaud Jog AjUQ SOA SAA apei HeJu) | sVd
(€001 pPTd
196) uonesned
1O JUSWIAO UB S8
((1)8£9949 §) oouerpar anmbar {((18E999 §) (809'9¥9 §
aanmund SuoIjR|OIA uornoe RIS ADY I0)
) % stpd 0ozg o [eroe jo awios g arealid Sunig sapnjoasd 10V $a010R1Y
(£) 8€9°9t9 §) oo smofie  F(GLET PT L09)]  OMIWIIM | (8€9°'9p9 §)  sousuonoues | (8E9'919 §) apeiL
Aued Guiieasiy SOA ON aao0ad 1504 SOA YU 10y SIA jymeun 40
(s §) (€5 §
jmns urduiig (vips §) 8L 1 uuy
ul ey peq suorjor orpald 218 BPIO)
ui pajor Jyiurerd ((Dws §) mey 10V oyl W 10y 98ewep sapnjoaid 19V S0110RA]
J1JO UOIBIOIA | UOWIWI0D TR dqR[IeA’ JI | Juswdimbal ¢ §) 01 Ay 10U Su0duLsS (Vs §) apei],
AL J0F AJUQ SOA yons oN soseo owos ul | Jo aFewe(] IDUOU 1OV S3k aandeos | O
(€L § st
HHUUY IeIS
((e)1192 §) wapuoo | YW sapnjoaud TP0) PY
(1’194 &) 21gRUOIISUODUN wowannbal (¢ &) (€5 §) Jou SuonOues (119L %) uoi1293014
SOA 10] 000°7$ yons oN ABuimouy oN JBYNAU 10V SOA wUmsuod | 0
paanbay
osda g Jpormbay JOUINSUOTY S pamoqy ULV JO
SAsuiony Jsadeuie( pysusyuy souriey SABUBG 03 uLivy OOV SSU) | -9SHB) VALY 3710 [N - 114 TN

$33NJEIS PREBA] Jownsuoe)) jo uospedwo)

304

96



ComPARISON OF CONSUMER FRAUD STATUTES

((®)601-81-L¥ §) (101-81-Ly §
Fuimouy] Jo [[[im (601-81-L¥ § | "uuy 9po)
J1 sadewep ojqan (58¢ (16068 “¢8¢ puv 0gel pe VL) PV
((0)601-81-Lt §) | L6Y PTM'S 95L) PTM'S 809) {6 PTM'S €48)] PTM'S 809) ‘ddng o $51) | OO0
SIA sadewep asnund ‘oN ON ON SN SOA 12Wnsuo) #NL
(Ov-yz-L£ §) suonejoia (LT-ve-LE §
(0p-vz-L€ &) §991A108 Jopiaoid pue §-pz-L¢ § (L9% 9-pZ-LE §
SUOIIR[OIA $AO1AI0S JouIdlul 10y KJU0 1PV Yl w O-pT-L€ ) IPTMN 067 pue|  sopnjoaxd smey
1opraosd yowout {201 €01 PTM N ¥8S) | wuowoenmbos  jpeuonuaur puel (([)o-pz-L€ §8) | Jou suonoues | (1¢-47-LE §) pPaLIpoD)
107 Ajuo ‘oN sadewep saniund oN yons oN Fuimouy ‘sap ON JAUIIBU 1OV SOA as £
(®ori-s-6¢ §)
sofewep 0[qar
“Gurmouy Jo nyjIm J1 (0z-s-6¢ §
H011-6-6¢ §) uoneiora (1z pTa's uuy
{18 301 000°C§ ueyl OV i il 91v 1SP) 182301U1 oD DS}
((®)op1-¢-6¢ §) | Ieaas jou Apeusd 11ao | quowoannbar | ddng g 088) | srigndoape  ((B)ovI-S-6€ §) ((R)OFI-S-6€ §) | 10V sadnoRId
SAA SOA 4ons oN. ON. A[9SI0APE IS ON SOX OpRIT HBJUN) | 4xxDS
(0
pue (x1)(¢) (1¢t-9§
“1€1-9 8) sme
()7 e-1€1-9 § Py oy ul SUoIR[OIA (C)rae (&g uaD) 1) PV
Pyze-1er-98) ®zs-1¢1-9 8) wowdnnbay oyads | (1's-1°¢1-9§) | -1€1-9§) 1179 §) u01309}044
SOA SOA yous oN 10§ AjUQ ON SOA SOA IDWNSUOTD | ywn]¥
Jpoainbay
$5934 s paainboy FOWNSUO) cpasmony LUo1IYy Jo
SAsuieny ;Sademeg pasuvyuy SIULYOY pREAIEIRIN 03 ULIBE] HOLIOY 5§87y | Osne) 93eALId IvI§ Ieie

SIINJBIS PRBLY JOUWNISUO)) 10 uosiedwo)y

305

97



FDCC QuUARTERLY/SPRING 2005

(WW0oz-165 §)
000°1 10 saewrp

901 JO J01E0IT “ryf[im (00zZ-1'66 §
JvIroz-1es §) woz-165 §) uuy 9poy
00¢$ 10 soSewep 1OV Ul Ut ans 01 uipurls sopnoaad BA) 1OV
{(w0z-1'6S ) fen1ae Jo JojesId wowannbar | (00z-1°6S §) | Jouomugep | Jou suondues {((V)¥0Z-1°6S §)| uonosaoid
SaA ‘SAA yons oN ON. o g Amfuy | 1ayyieu v SOA IDUNSUOD) | VA
(16 PT'V 8 (15 TV 08¢ pue
pue (@19vz §) | (Q)19¥T §) soTewep (1syz §
JUBPUIJIP 21q043 “popuod uoyuem | (1992 §) ‘6 1L uuy
Buipreaand JO J]IM [T FooiRw uonow sopnpoard ((OWorz § 018 IA)
0130U 304 101 (16 PZ'Y 086) apeand 10 (esvz §)  [(€911 PTV €16)| tou suonodues | pue ()19 §) | Amess prer|
SR SIA SOA ON. oN IaUIaU 10y SAA JOWNSUOD) | gua A
(0z-11-€1 § (-11-¢1 §
(®FIL1-11-€1 §) pue uuy
((Set-11-€1 § UOTOIA 108D (@rp-11-€1 8) 61-11-€1 §) 2poD YY)
pue 105 00S‘7$ 01 dn Jo 10V Y U feuoInuagul soFewep 10y S9o19EIJ
SLI-II~€1 §) | 2uy aanensiuiwpe g | judswannbar | 1o Jurmouy (Li-1r-s1 §) jenioe 10J (61-11-€1 ) BRIEIN
Sax ON gons oN ‘SOA ON SOA SOA PWASUoD | 41N
(0€1 “g11 CIAARY
PCMS 068) | (TISPTM'S won 29 sng
uonesned Jo L7L pue XJL) 1PV
(@os L1 § Jooud pastubar | 861 PE 8S) u013991044
soSewep o[qon 03 dn 0] JUBAS[AJ AIPSSa03U IaWNSuo))
pPos L1 §) PIBAE UBD “Fuimowy J1 | Ing ‘[erjuass? INEREN] sapnoaxd - $991081 ]
Ayred Fuipreaard | QoS L1 §soanmund | jou souetel 0} Ul s L1 §) Jou suomdues | (BSLE ) apely
‘Sax ‘Sap Jo jooid ON SO JDUSU oY SAA aandasoq | «X1
¢ poambayy
PAECY | ;paxinbay JOUIRSUOTY spamey LUV IO
SAduIony ;seduure( padueguy Jsuvay PR ENLE I BIN oy wavH YOOV SSB[) | asue]y 31BALI] Mg | Nwig

$3}N38)S PRed ISWnsuo)) jo uostiedmwo))

306

98



ComPARISON OF CONSUMER FRAUD STATUTES

{1ovsey §)
UOIIR[OIA [T[[1M

10J 000z 01 dn auy

{orogser §
J[QRIDACDDIUN

sanjjeuad
oyy1oads 10049
opi} BUOq

£y §
SI21)0 J0J

10U I0ADMOY

H(10¢°sTy §) seBewep Jonsar pue aXorroey § (Lzy
aapund apnpoaxd 19V O} Ul [eUOIUAIUIUR SUOIB[OIA 12v 88 s
(011rozy §) 10U 590p 11 TRy} uswanbal UoTIE[O1A o1rgzy §) ureao 10J O119zy & | st Py
SaA smels Ajeoijoads 10y yons oN J1InQ ‘oN ON ‘SOA SIA Iowmnsuo)) M
(z6 pTd
£69 €TV PTd
£6C) 9A1003p
(0609861 § 0} Louspus) (0z6'98°61 §
opo7y AVY "ySeM) 10 Ayoedeo (88T pTd (0609861 § | 9pop sy
(06098'61 § | 000°01§ 01 dn saSewep | ay) sey 1oNpPUOd 0£6 pue 1901 | sopnjoord 901 *$SO1 | Usem) 1Y
pue 080°98°61 §)| 91qen Areuonansip | aacxd snw g | (190 ‘FSOL | PS01 PTd 8S8) | Jou suoroues Pz d 8S%) UOI199301]
SIA ‘SO ORI ON | PTd 8S8) ON Sk YA 0V SOA IOWNSUOD) VM
(€89-1°65 §) pvoy Ul (£89-1-65 §) | sapnpad £89-1'65 §§
(£'99-1'65 §) 001$ Jo sadewep juswaambas | (£°89-1765 §) |uonor jeapiatpur | z0u suonoues | (£'89-1°6S §) uuy
SOA jenjoe jo 1ajeaid ‘Sop yons onN oN 101 A[UQ oYU Y SaA IPOD BA +VA
(ovz-T'81 §) rieesl §)
areys Kq [RuonuauY 10
suonoasold pyapur (1912-781 §) sopnjooid (o12-781 %)
2WYIS uolouEs J0U JuawdImbal Suimouwy  |((@Q)sye - 781§ tou suonoues | ((Q)syz-281 §) uuy
prwelid 103 AuQ S20p LI yons oN SO oN pyeu oy ON opoD) ‘ep +VA
Jpaambay
PREEN | < pannboy JIUWHSUOT) Jpamopy JUoHIY o
SAsurony Jsedewin( poyuryquy 3JUBIPRY PR LETRN 01 wLIvy UOIJIY SSB[) | 9818 9JBALIY ANIvIg | wIg

$93MIBIS PN JOWnsU0) Jo uostiedwo)

307

99



FDCC QUARTERLY/SPRING 2005

10V UOISSIUWILO,) ORI, [RIOP,] OY) 0 JBjIWIS S9INBIS
$10V PHRL] JOWNSUOD) YHA SAINIVIS 44

Py +

SI0V SO0IIOR] SO[BS JOUINSUO,) JO apei], 2Andana(] WO 0 JE[IUIS SANIBIS

(101-21-0% §

Uuy 1es
((@gor-z1-ov §) (@®co1 | (WGDEZOr (801 (801 0Am) 1V
UOIoR $SBIO uj {(go1-21-01 §) ((@)801-z1-0v §)| -21-07 §) ~2I-0% §) “Z1-0% §) ~Z1-01 §) U01309104
SOA ON SOA Suimouy SOA SO SaA JOWmsUoD) | 4 AM
or-9-vor §
a1
101-9-V9P §
ULy Po)
A M) PV
«1)901-9-v9y §) (901-9-v9r §) | sopnjoard uo11023014
00z$ 10 soBewep | (Z01-9-vop §) {201-9-vopy §)  soBewep lousuonoues | (901-9-9% §) | pue pas)
ON [en1oe JO 1918aln) Sax ON 10] 208 0] SO IOYNLU 1Y SOA JoWnsuo)) s AM
¢pannbay
PREET Jpsanboy ABUNSUO)Y cpamoyy SUOIIY 10
SAUI0IIY Jsedewu(y padurywy IPUBIPHY PRI EIRIN 01 ULIBE] UOIIIY SSB]) | OSHEB) 91BALLJ nivIg AvIS

SIJNILIS PREBAL JOWNSHE) jo uostvduio)

308

100



Copyright © 2011, The Sedona Conference®

These Outlines are confidential to The Sedona Conference® Working Group 8 on Mass Torts and Punitive Damages
and are not for publication or distribution to anyone who is not a member of The Sedona Conference® Working Group 8
without prior written permission.

WGS8 ARBITRATION

101



Copyright © 2011, The Sedona Conference®

These Outlines are confidential to The Sedona Conference® Working Group 8 on Mass Torts and Punitive Damages
and are not for publication or distribution to anyone who is not a member of The Sedona Conference® Working Group 8
without prior written permission.

ARBITRATION & PUNITIVE DAMAGE AWARDS

Arbitration is strongly favored by the courts as it serves the important public policy of
reducing the burden on the judiciary. As the practice has evolved, so has the type of damages
available in an arbitration award. It is now an established principle that in arbitration, unless the
parties have expressly precluded an award for punitive damages in their arbitration clause,
punitive damages can be awarded.

A. Preliminary Matters

A claimant cannot merely seek punitive damages. Punitive damages are awarded based
on some wrong for which compensatory damages are first awarded.'”® Once compensatory
damages are awarded and punitive damages are contemplated, it should be noted that the
punitive damages are a matter of substantive law as opposed to procedural law. Thus, if a
conflict of laws should arise, the substantive law of the Respondent’s home state should be
applied.

B. Sources of Authority

The harmed party must show that there is some authority for awarding punitive damages.
The arbiter may not act sua sponte. There must be some cognizable authority permitting the
action. Possible sources of authority include a rule, a statute, an arbitration provision, or some
egregious conduct committed by the Respondent which substantiates a claim for punitive
damages.

The American Arbitration Association Rules, R-43(a) states: The arbitrator may grant any remedy or
relief that the arbitrator deems just and equitable and within the scope of the agreement of the parties, including, but not limited to,
specific performance of a contract. Thus, where an arbitration clause is silent with regard to punitive damages and where there is
no state law prohibiting an award of punitive damages in arbitration proceedings, Rule-43(a) is commonly read broadly to justify a
punitive damages award. The U.S. Supreme Court has also concluded that such open ended language, in agreed-upon arbitration
rules supports a conclusion that the parties authorized their arbitrator to award punitive damages. See, Mastrobuono v. Shearson
Lehman Hutton, Inc., 514 U.S. 52, 60-63 (1995).

Additionally, the arbiter must look to the jurisdiction for support. As the lllinois Court of Appeals explained, courts in various
jurisdictions have generally adopted one of three approaches in making a determination of whether arbitrators may award punitive
damages:

(1) arbitrators may award them unless the arbitration agreement provides otherwise; (2)
private arbitrators may never award them because only the state may do so; or (3) arbitrators may
award them if the arbitration agreement expressly so provides. See, Edward Electric Co. v.
Automation, Inc., 593 N.E.2d 833 (Ill. App. 1992).

C. How Punitive Damages Are Determined

In arbitration, punitive damages are determined just as they are in actual litigation. The
awards are granted based on an examination of the Respondents conduct. Conduct that is

109109 Bt see, MedValUSA Health Programs Inc. v. MemberWorks, Inc., 273 Conn. 634, 872 A.2d 423 (May 17, 2005), the
Connecticut Supreme Court ruled that $300,000 punitive damages award should be permitted to stand even without a
minimal compensatory damages award. Hadelman v. Deluca, 274 Conn. 442, 2005 WL 1576485, (July 12, 2005).
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malicious or accompanied by ill will warrants a punitive damages award. The award is to be
in an amount sufficient to punish the bad actor and at the same time not be overly excessive.'"

In 1996, the U.S. Supreme Court decided BMW v. Gore, 517 U.S. 559 (S.Ct. 1996). There,
the Supreme Court determined that the amount of a punitive award could be so grossly
excessive that it would violate the Due Process Clause of the Fourteenth Amendment''.
Accordingly, when punitive damages are at issue, the arbiter must strike the proper balance
between the State’s interest in limiting the burden on the judiciary and violating the due
process rights of its citizens. Probably the most common factor cited in BMW v. Gore is the
ratio between the actual harm inflicted on the plaintiff and the amount of punitive damages
awarded. Referred to as the “reasonable relationship” test, the Supreme Court ostensibly
endorsed the notion that compensatory damages should have some reasonable relationship to
punitive damages.

Also in 1996, the National Conference of Commissioners on Uniform State laws adopted a
Model Punitive Damages Act (1996) and recommended the Model act for enactment in all
states. However, the Model act does not define the types of cases for which punitive damages
may be granted. Some of the provisions include:

e Allowing the trier of fact to award punitive damages only if there is clear and
convincing evidence that the defendant maliciously intended to cause the injury or
exhibited a conscious and flagrant disregard of others in causing the injury;

« Identifying nine factors to be considered in determining a punitive award, such as the
defendant’s financial condition and any adverse effect of the award on innocent persons;

o Determining whether the punitive damage award is disproportional to the punishable
conduct and therefore excessive.

119 But see, MedValUSA Health Programs Inc. v. MemberWorks, Inc., 273 Conn. 634, 872 A.2d 423 (May 17,
2005), The court found that The Gore due process analysis is not implicated in the absence of state action because an
arbitration award does not constitute state action and is not converted into state action by the trial court’s
confirmation of that award, “regardless of how excessive the award may be.”

1 U.S. Const. amend XIV, §1 states “[n]o State shall make or enforce any law which shall...deprive any person of
life, liberty, or property without due process of the law.”
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By 2001, the clear and convincing evidence standard had been adopted by 31 jurisdictions
including:

Alabama; Alaska; Arizona; California; District of Columbia; Florida; Georgia; Hawaii;
Indiana; lowa; Kansas; Kentucky; Maine; Maryland; Minnesota; Mississippi; Missouri;
Montana; Nevada; New Jersey; North Carolina; North Dakota; Ohio; Oklahoma; Oregon;
South Carolina; South Dakota; Tennessee; Texas; Utah; and Wisconsin.

By way of example, in New Jersey, NJSA 2A:15-5.12., the Punitive Damages Act governs
the award of punitive damages. The Act indicates that punitive damages may be awarded to the
plaintiff only if the plaintiff proves, by clear and convincing evidence, that the harm suffered was
the result of the defendant's acts or omissions Further, under New Jersey law such acts or
omissions must be made with “actual malice or accompanied by a wanton and willful disregard
of persons who foreseeably might be harmed by those acts or omissions.” The New Jersey statute
is clear that an award of punitive damages requires far more than negligence. The Act states
“[t]his burden of proof may not be satisfied by proof of any degree of negligence including gross
negligence.”

The New Jersey Statute also provides guidance with regard to the type of evidence the arbiter
should consider when making a determination of whether punitive damages are to be awarded.
The Act indicates, the trier of fact shall consider all relevant evidence, including but not limited
to, the following:

(1) The likelihood, at the relevant time, that serious harm would arise from the
defendant's conduct;

(2) The defendant's awareness of reckless disregard of the likelihood that the serious
harm at issue would arise from the defendant's conduct;

(3) The conduct of the defendant upon learning that its initial conduct would likely cause
harm; and

(4) The duration of the conduct or any concealment of it by the defendant.

Once the trier of fact operating under New Jersey law has determined that punitive
damages should be awarded, the trier of fact must then determine the amount of those damages.
In making that determination, the trier of fact shall consider all relevant evidence, including, but
not limited to, the following:

(1) All relevant evidence relating to the factors set forth in subsection b. of this section;
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(2) The profitability of the misconduct to the defendant;
(3) When the misconduct was terminated; and

(4) The financial condition of the defendant.

Considering these factors, the claimant seeking a determination of punitive damages
should:

=

Include a claim in the Demand for punitive damages.

Cite the authority permitting an award for punitive damages.

3. Show there is sufficient evidence which entitles the Claimant to an award of punitive
damages.

4. Offer clear and convincing evidence of the reprehensibility of Respondent’s misconduct

or show evidence that Respondent profited from his misconduct.

Offer evidence regarding the Respondent’s financial worth.,

6. Show the arbiter there exists a reasonable relationship between the compensatory

damages sought and the punitive damages being sought.

N

o

Recent and Notable Punitive Awards

Shahinian v. Cedars Sinai Medical Center, 2011 WL 1566971,

In Shahinian, the arbitrator awarded plaintiff $508,124 in economic damages, $1,603,650 in
emotional distress damages and $2,580,000 in punitive damages.

The court rejected the argument that judicial confirmation and enforcement of the arbitrator’s

punitive damage award is a form of state action that triggers the protections of the Due Process
Clause. But the court did not rule out the possibility that, in some cases, a private arbitration
award may be so excessive and contrary to public policy that judicial review is appropriate. The
court concluded, however, that the punitive damages award in this case, which was only 1.2
times the amount of the compensatory damages award, did not represent an exceptional
circumstance in which judicial review is required.
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