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1.0 Introduction

Mergers and takeoversinvolve the sale of assets. Like other forms of trade, mergers
occur because the willingness to pay for the assets by the buyer exceedsthe
opportunity cost of the sale to the seller. The gains from trade can derive from two
principal sources. an increase in economic efficiency or an increase in monopoly
power. The increase in economic efficiency can take many forms; but these generaly
can be classfied as ether identifying assets that the market has previoudy
undervaued or teking advantage of some type of synergy, that can better be redlised
within a merged entity than by means of trade between the activities of thetwo
enterprises. The increase in monopoly power is generdly aresult of anincreasein
concentration in a particular market which may lead to problems of monopoly ather
because of increased likdihood of colluson (see Stigler 1964;and Green and Porter
1984) or because of independent behaviour (Cournot 1838; and Cowling and
Waterson 1976).

Antitrust merger policy should aim to distinguish between mergers with these two
motivations. Putting the meatter crudely, it should alow to proceed those mergers that
are motivated by economic efficiency and it should disdlow those mergersthet are
motivated by an increase in monopoly power. In practice, a particular merger can
rarely be placed neetly into one of these two boxes. Redl-life mergers havethe
uncamfortable habit of straddling the two boxes — with one foot firmly in one box and
the other foot more-or-less firmly in the other. The task of the regulator or the court is
to decide the question that Maureen Brunt has away's urged upon her sudents: what
isgoing on here? If the merger is dearly dl about increasing the monopoly power of
the parties, it should be stopped. If there are clear efficiency advantages or if it is not
clear which of the two consderations predominates, the merger should be dlowed to
proceed on the ground that regulators and courts should place the onus of proof (asa
lawyer would put it) on the party which is advocating interference in the freedom of
the market.

This distinction between conduct prompted by economic efficiency and conduct
prompted by monopoly power isfundamentd to antitrust policy. But merger policy

has avery particular set of issues that setsit gpart from other dements of antitrust
policy: timeliness and secrecy are mogt often crucid for its successful

implementation. Timdinessis rdated to secrecy in some obvious ways: the longer the
regulator delays deding with a confidential metter, the greeter is the danger that
information will leek to the market. The leeking of information may raise the price of
the target and thereby reduce the gains to the bidder (Schwert 1996). If gainsto the
bidder are reduced by the processes of the law, there is a danger that the incentives for
enterprises to seek out efficiency-enhancing mergers will be reduced. Even in a public
process, such as atrid, timdinessis rdaed to efficiency, not via secrecy but through
the spread of information. A long trid may make efficiency-enhancing opportunities
disappear because the world changes or because a more-attractive bidder may appear
or because the second mogt attractive bidder loses interest. To repest, the danger with
these hgppenings is not that they discourage mergers that are motivated by increasing
monopoly power. The danger isthat delays and consequent flows of information may
discourage enterprises from searching out efficiency-enhancing merger opportunities.



These reflections lead us to propose thet two criteria are necessary for effective
antitrust merger policy. In the first place, the criteria for assessing mergers should
direct the regulators or the courts to alow those mergers that promote economic
efficiency and to disdlow those mergers that promote monopoly power. Secondly, the
process of assessment should be able to be conducted in away that maintains
confidentiaity and is speedy.

This paper explains the forma processes of Audrdian antitrust merger policy and

how it performs against these twin sets of criteria The experience over the last quarter
of acentury isthat Augtrdia sforma, Satutory processes have been quite unsuitable
when assessed againg these criteria. The paper explains why the delay and public
nature of these processes have made them quite unsuitable. These problems with the
formal, Satutory processes have led to the evolution of a processof confidential,
informa clearance of mergers. This process has no basisin any Audrdian datute.
Confidentid, informa dearance of mergers has satisfied the criterion of a speedy and
confidentid process; but it has not enabled the proper weighing of efficiency and
monopoly. The process of informa dearance of mergers hasled, in turn, to two other
problems: alack of forma guidance by means of precedent; and the assumption by

the antitrust regulator of an unhedlthy degree of power to extract concessons from the
enterprises which wish to merge.

2.0 The Proscribed Behaviour
2.1 TheWording of the Section

The principd proscription of mergersin Audrdia s antitrust law isto be found in S50
of the Trade Practices Act (the Act). Its present wording is (in part):

s.50 Prohibition of acquisitionsthat would result in a substantial lessening of competition

(1) A corporation must not directly or indirectly:
(@ acquire sharesin the capital of abody corporate; or
(b) acquire any assets of a person;
if the acquisition would have the effect, or be likely to have the effect, of
substantialy lessening competition in a market.

(2) A person must not directly or indirectly:
(@ acquire sharesin the capita of a corporation; or
(b) acquire any assds of a corporation;
if the acquisition would have the effect, or be likely to have the effect, of
substantially lessening competition in a market.

(3) Without limiting the matters that may be taken into account for the purposes of
subsections (1) and (2) in determining whether the acquisition would have the
effect, or be likely to have the effect, of substantially lessening competitionina
market, the following matters must be taken into account:

(@ theactua and potentid level of import competition in the market;
(b) the height of barriersto entry to the market;

(c) theleve of concentration in the market;

(d) the degree of countervailing power in the market;



se of this, theword “control” was redundant. It was removed.

The only other three mergersto be tried under the section - Audraiian Meat Holdings
atempt to acquire Thomas Borthwick & Sons (AMH), the attempt by Arnotts to
acquire the biscuit business d Nabisco Audrdia (ARNOTTS), and the attempt by
Davids holdings to take over QIW Retailers (QIW v Davids) - were assessed
according to the criterion of dominance of amarket.

The present section came into effect on 21 January 1993. Although proceedings have
been issued under the current section, no cases have led to judgment. The reasons for
the lack of litigetion under the section will be explored in section 2.2 of this paper.

The current (and origindl) test of substantial lessening of competition useswords that
gopear dsewherein the antitrust provisons of the Act. This meansthat we are ableto
gpesk confidently of the meaning of the test without the aid of adecisonin atrid

under the section. The semind authority for the phraseisto be found in a case under
A7 involving exdusve deding: the decison of the Full Federd Court in Outboard
Marine Australia Pty Ltd v Hecar Investments No 6 Pty Ltd. In that decison, the Full
Federa Court held that the state of competition depended on the Sructure of the
market, S0 a subgtantid lessening of competition involved a change in the structure of
the market. To prove a substantid lessening of competition, one had to prove thet the
sructure of the market with the conduct in question would be less conducive to



competitive behaviour than would be the sructure of the market without the conduct

in question:
More assstance [in defining competition] can be gleaned from the decison of
the Trade Practices Tribund with Woodward J. presding, in Re Queensland
Co-Operative Milling Association Limited; Re Defiance Holdings Limited
(1976) ATPR 40-012; (1976) 8 A.L.R. 481. There an economic concept of
competition was adopted. Five eements of market structure were noted by the
Tribund as being rdevant to the determination of the Sate of competitionin a
market. Of those, the most important factor was said to be the height of barriers
to entry, thet is, the ease with which new firms might enter and secure aviable
market. ...

It would seem that ‘ competition’ far the purposes of sec. 47(10) must be reed as
referring to a process or date of affairs in the market. In consdering the sate of
competition a detailed evauation of the market structure seems to be required.

In the Dandy case Smithers J. regarded as necessary an assessment of the nature
and extent of competition which would exist therein but for the conduct in

guestion, the operation of the market and the extent of the contemplated

lessening.

Two other decisons of the Trade Practices Tribuna are rlevant here — Ford
Motor Co. of Australia Limited v. Ford Sales Co. of Australia Limited (1977)
ATPR 40-043; and Southern Cross Beverages Pty. Limited (1981) ATPR 40-
200. In both cases, the Tribuna undertook a detailed andyds of the market, the
state of campetition therein and the likely effect of the conduct upon

competition in the market. In our opinion, the same type of approach should

have been adopted in the present case!"

A further gloss on the notion of subgtantia lessening of competition has been the
gradua emergence of the future-with-and-without test. The test makes it clear that the
substantid lessening does not involve a comparison of the future with the past. Rather
it isaforward-looking test. In particular, it involves a comparison of the future state

of competition in the market if the merger were to occur with the future Sate of
competition in the market if the merger were not to occur.

The future-with-and-without test is at least implicit in the Tribund’s decison of Re
QCMA and Defiance Holdings which has as one of its sub-headings ‘ The Future of
Barnes without merger. The test has been quite explicitly adopted by the Full Court of
the Federa Court in Stirling Harbour Services Pty Limited v Bunbury Port Authority"

There was no dispute but thet in determining whether the proposed conduct has
the purpose, or has or islikely to have the effect, of substantialy lessening
competition in the relevant market, the Court has to:

- condder thelikely gate of future competition in the market ‘ with and
without' the impugned conduct; and

- onthebassof such congderation, conclude whether the conduct has the
proscribed purpose or effect

Dandy Power Equipment Pty Limited v Mercury Marine Pty Limited (1982)
ATPR40-315 &t 43,887; (1982) 64 FLR 238 a 259; Outboard marine Australia



Pty Limited v Hecar Investments No 6 Pty Limited (1982) ATPR 40-327 at
43982; (182) 44 ALR 667 a 669-670. The test isnot a‘before and after’ test,
dthough, as amatter of fact, the exiting state of competition in the market may
throw some light on the likdly future state of competition in the market aosent
the impugned conduct.

The reference by the Tribund in QCMA and by the Full Federd Court in Outboard
Marine v Hecar to the primacy of the condition entry in conddering the extent to
which amarket is competitive gives aclear hint asto the time horizon over which
competition isto be assessed. If one gives primacy to the condition of entry, thereisa
clear indication thet one is assessing competitive forces over along time horizon. The
point is meade in Brunt (1990) as follows'

Competition is a process rather than a situation. Dynamic processes of
subdtitution are a work. Technologica change in products and processes,
whether amd| or large, isongoing and there are changing tastes and shifting
demographic and locationd factors to which business firms respond. Profits and
losses move the system: it is the hope of supernorma profits and some respite
from the ‘perennia ga€e that motivates firms endeavoursto discover and
supply the kinds of goods and services ther customers want and to strive for
cost-€efficiency. Such avidon tels us that effective competition isfully
compatible with the existence of drictly ‘limited monopolies’ resting upon
some short run advantage or upon digtinctive characterigtics of product
(indluding location). Where there is effective competition, it is the on-going
subdtitution process that ensures that any achievement of market power will be
trangtory.

The paucity of litigation under S50 has meant that there are many questions over
which the courts have given companies and their legd advisers little guidance —
smply because the issues have not arisen during the course of litigation. One such
area of uncertainty is the relevance of arguments to do with efficiency under s50. In
section 1.0 above, we argued that mergers could be motivated either by prospective
enhancements in economic efficiency or in progpective increases in monopoly power.
Thewords of the test as set out in 50 make no explicit reference to economic
efficiency. So the extent to which argument over economic efficiency would be
relevant to a case tried under s50 has not been decided.

Theissue did arise in the Arnottslitigation. Both the judgment at the trid and the Fulll
Court on apped make the point thet there are substantid economies of scaein the
production and digtribution of biscuits. The Courts found the point to go to market
power; but it could have been interpreted as an efficiency explanation of the merger.
The gpped judgment wasin no doubt as to the importance of economies of scae for
Arnotts.”

Armnotts economies of scale flow, of course, from its market share. Once again,
more detail would have been helpful. But it is dlear that Arnotts doesenjoy
subgtantia economies of scae. Its volume provides flexibility in the use of
factory ovens and warehouses and unit economies in advertisng, with emphass
upon the name and tradition of Arnotts. Its greet product range minimises
seasondl sdes fluctuations, with resulting benfits to cash flow, the efficient use
of manufacturing and distribution resources and retention of supermarket shelf
space dlocations.



Smilaly, there are economies of scaein digtribution costs. A company which
accounts for 8% of dl biscuit sdes must have a marked advantage, in terms of
unit digtribution cogts, over companies which have only 13% or 8% of the
market. All three companies distribute directly to the retail stores but the
Arnotts truck must be off-loading many more biscuits at each sop. Again,
there must be an advantage to Arnotts in preading the cost of asdes
representative’ s vist to a store amongst 65 units, as againg Weston's 13 units

If amerger enhances economic efficiency, that may be reevant to argument under s50
because the enhancements may enhance the ability of the merged entity to survivein a
competitive market. Alternatively, arguments and evidence concerning economic
efficiency could be introduced under the rubric of substantidity. For example, a
merger may lessen competition; but may enhance efficiency. The efficiency
condderations may be relevant to a court’s congderation as to whether the lessening
of competition is subgtantial.

To repest, these arguments have not been considered by ajudge in proceedings under
s50. Until the courts consider more cases, many questions of thiskind will remain
unresolved. Certainly, it is not dear whether and in what way efficiency arguments
can be congdered by the courts under $50. To the extent that there is uncertainty, the
principa issues that, as a matter of economic policy, should be consdered in the
antitrust trestment of mergers may not be able to be consdered by the Audtrdian
courts. The principd issues should be whether the merger is primarily motivated by
increases in economic efficiency or by increases in monopoly power. To the extent
that S50 makesiit likely thet these issues cannot be considered, the Austrdian model
provides alesson as to what other jurisdictions should avoid.

The courts in New Zedland have had more opportunities to consder the relevance of
efficiency to the ways in which mergers might result in thelessening of competition.
In an unreported case involving a drike-out goplication', the High Court (per Gdlen
J and Dr M. Brunt) had thisto say:

In gpplying s. 27, counsd for Clear invites usto diregard any positive
contribution that efficiencies may make to the competitive process. He saysthe
exisience of authorisation in the New Zedand Act makes efficiencies relevant
only in so far asthey give rise to heightened barriers to entry and hence an
enhancement of market power.

We cannot accept this contention. It is contrary to awell -established line of
authority in New Zedland law that recaivesits latest Satement in Port Nelson
Limited v Commerce Commission (1996) 7 TCLR 217 in rddion to s27 (at
p.228)-

“The rdevant inquiry is as to subgantidly lessening competition. Thet is
not the same as substantialy lessening the effectiveness of aparticular



competitor. Competition in amarket is amuch broader concept. It is

defined in s 3(1) as meaning ‘workable and effective competition’. That
encompasses a market framework which participants may enter and in
which they may engage in rivarous behaviour with the expectation of
deriving advantage from greater efficiency. There appearsto have been
congstent acceptance of the dements of competition in Re Queensand
Co-operative Milling Association Limited; Re Defiance Holdings Limited
[(1976) 25 A_R 169; 8 ALR 481, 517; 1 ATPR 40-012, 17,247)a p188; p
515; p 17,246, and further quotation is unnecessary.”

2.2 Reasonsfor Lack of Litigation

Aswas noted in the preceding section of this paper, in the first quarter of a century of
the Act, only four mergers have been litigated to judgment. Although private parties
have the right to issue proceedings for breach of s50, private parties cannot gpply for
an injunction to prevent a merger from occurring. However, a company thet is faced
with an unwanted offer of takeover can goply for a declaration that the takeover
would infringe s50. BHP made an gpplication of this type when faced with the
unwanted attentions of Robert Holmes a Court’ s Bell Resources Group. Smilarly,
QIW made an application for adeclaration of breach of s50 when it was faced with
the unwanted attention of Davids Holdings and the Australian Competition and
Consumer Commission (the Commission) "' was rductant to apply for an injunction.
However, even in this Stuaion, QIW managed to persuade the Commonwedth
Attorney-Generd to gpply for an injunction to prevent the merger.

Apart from the possibility of an application for adeclaration, the only action aprivate
party can take to obtain an injunction to prevent amerger isto lobby the Commisson
or the Attorney-Generd to goply for an injunction. All four mergersthat have been
litigeted to adecison under S50 have involved gpplications by the Commisson or (in
the case of QIW v Davids) by the Attorney-Generd for injunctions or orders to divest.
In the cases of AMH and Arnotts the gpplication had to be for divegtiture because the
acquisition had been dready been undertaken.

Unlike some other juridictions, Audrdia does not compe paties to a meger to
notify the regulaor of ther intentions. In its firg three years, the Act provided for the
clearance of mergers. This was abolished from 1 July 1977. Since then, the Act has
provided for two ways in which parties contemplating a meger may ded with the
Commisson: they may agoply for authoristion (see section 3 bdow) or they may
consummate the merger and dare the Commisson to litigate Between 1 July 1977
and the deveopment of the present sysem of informa clearances, paties had little
incentive to notify the Commisson of ther intentions, so there was much discusson
of a sygsem of compulsory natification. Indeed, New Zedand (which incorporated
Audrdias antitrug provisons into its Commerce Act pursuant to the Audrdia-New
Zedand Clos Economic Redations Agreement of 1983 added a compulson to
notify.

In recent times, there has been little or no discussion of compulsory notification. It

gopears that the Commission getsto hear of dl sgnificant mergers prior to their
consummetion.



From Fgure 1, it is dear that, dthough the vast mgority of matters are referred to the
Commisson by the parties, there is arange of other avenues, including other
regulators (such as the Federd Investment Review Board (FIRB)), the sdlling of
public assets (such as dectricity generators), media reports and complaints by affected
paties. Inanumber of cases, matters are referred to the Commission by more than
one source.

Figure 11: Merger and acquisition matters referred to the Commission |
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From the preceding discussion, it should be clear that the Augtrdian experience yidds
few lessons as to the need for a system of compulsory natification. Under the present
Audrdian system, there is no need for compulsory natification: the regulator gains
the necessary information to enable it to perform its task. However, the partiesare
prepared to gpproach the Commission because of the development of the non-
gatutory process of informa clearances.

It is hardly surprigng that litigation as a means of implementing antitrust merger
policy is unpopular with the regulator and with the parties It is time-consuming and it
involves condderable uncertainty. The processes of litigation may discourage and
ultimatdy prevent anti-competitive mergers and acquigtions, but they may dso dday
or discourage efficiency-enhancing mergers and acquigtions.  This is particularly the
ca= for mergers and acquistions for which the window of opportunity is smal or the
mgor efficiency benefits are immediate. Litigaion may deter efficiency-enhancing
mergers and result in economic lossin anumber of different ways.

Delay probably condtitutes the mogt significant potentid for economic loss. In some
mergers and acquisitions the economic synergies are of most vaue in the current
market environment. Déay, by reducing these efficiencies, may destroy the
economic gains from the acquisition. Thewindow of opportunity may pass during the
process.



Even if the acquidition ultimately does proceed, the economic benefits of the
acquistion.May not accrue to the offeror. For example, it is commonly sad thet many
mergers between banks are motivated by a more-efficient bank being able to useits
systemsto identify urder-performing assetsin other banks. If alengthy court process
occurs prior to the consummation of the merger, the problem of the under-performing
asets may have been addressed so that the bank that identified the problemisunable
to gain areturn for its efforts.

The cogt of delaying a merger or acquisition has been recognised by the courts. This
was the subject of comment by Wilcox Jin hisdecisonin AMH™":

It isfor me amaiter of concern that the crucid determination of the limits of a
market — about which question | assume commercid people frequently make
amod intuitive judgements — should be seen asrequiring the time, effort and
expense involved in this case. My concern is intengfied by the circumstances
thet, dmost by definition, proceedings to prevent a breach of sec. 50, or to
reverse the effects of an antecedent breach, will dways involve ameasure of

urgency.

The courts have made smilar remarks when ng the balance of convenience
relevant to gpplications for interlocutory injunctionsin merger cases. In Trade
Practices Commission v Santos LTD (1992) ATPR 41-195, Hill Jsad (at 40,637) thet
a Court must:

weigh up the red consequences to each paty, taking in mind not only the
public interest but dso the private interests involved. There is in my view, no
presumption that an interim injunction should be granted

Smilaly, in Trade Practices Commission v Rank Commercial LTD (1994), Davies J
observed:*
A court cannot hold the underlying commercid Stuetion in a date of Satus
guo during the lengthy period in which preparation for atrid might ordinarily
be expected to teke. In this period the facts, induding share vaues, will
change.
Furthermore, delay combined with the publication of the proposed acquisition may
alow a competing bidder to acquire the target firm. The recent proposed mergers
between Taubmans and Wettyl on the one hand and Santos/'Sagasco on the other,
show that the delay caused by the processes of litigation may enable arivad suitor to
gppear and S0 the proposed acquirer may withdraw their offer and sdll their sharesto
the new suitor.

It may be argued that the dday did no harm: that the delay enabled the gppearance of
anew suitor that enabled the generation of more efficiencies or less monopoly power
than would have been generated by the origind proposd of marriage. It may be
thought that this is the explanation that these mergers were not consummated.
However, this characterisation may be adigortion. Litigation is expendve and the
progpects of victory in complex commercid litigation are always uncertain. An
dterndive characterisation would be that an offeror enmeshed in complex litigation
might prefer to accept the certain money offered by the new suitor to the prospect of
pursuing the uncertain prize of consummetion of its origind desires.



3.0 Authorisation
3.1 The System

Authorisaion is a process by which the parties to amerger or acquisition may be
granted immunity for breaching S50 or SS0A of the Act. Thisimmunity isgiven if the
Commisson forms the view that the merger or acquisition will be of net benefit to
the public— s90. In congdering net benefits, the Commisson can consider
efficiencies. So, in contrast to the process of atrid under 50, the process of
authorisation explicitly dlows for the consderation of efficiencies. Authorisation is
initiated by one of the partiesto the merger. It is not initiated by the Commisson.

An authorisation decision by the Commission can be gppedled to the Tribund.* A
review by the Tribund is are-hearing of the matter. Whereas the Commissonisan
adminigrative body, the Tribund is aquas-judicid body. It is chaired by ajudge of
the Federd Court, who Stswith two other members, one of whom isusudly an
economist and the other is a person with business experience.

Once amerger or acquistion has been authorised (by ether the Commission or, on
goped, by the Tribund), parties to the merger or acquisition are granted immunity
from breaching s50 so long as the conditions pertaining to the authorisation are not
breached.

Section 90 purports to limit the time thet the Commisson has to determine
goplications for authorisation. Section 90 (11) Satesthat, if the Commission does not
determine an application for authorisation within 30 days from its recaipt, the
Commission shdl be deemed to have granted the application. However, s90 (11A)
provides that this period may be extended to 45 days if the Commisson natifies the
goplicant thet it congiders the matter to be complex. Furthermore, the period can be
extended if the Commisson reguires extrainformation, if a person (such asan
objector) wishes the Commisson to hold a conference or if the gpplicant agreesto a
request by the Commission to an extension of time. (It may be supposed thet an
gpplicant who wishes their gpplication to succeed is unlikdly to refuse such arequest.)

Section 102 imposes a 60-day limit on the Tribundl initsreview of determinations by
the Commisson. But this period can be extended at the discretion of the Tribund if
the Tribund consdersthat, for reasons such as the complexity of the métter, the
matter cannot be dedlt with properly within the period of 60 days.

Applications for authorisation are not only time-consuming, they are dso public. In
processing gpplications, the Commission feels the need to undertake research, and the
Commisson's research generdly involves asking competitors, suppliersand
purchasers what they think of the proposed merger. Furthermore, those who have
been natified of the merger by the Commission may request aconferencewhich
provides extra publicity.

Aswas noted in section 2.1 above, the ‘future with and without' test was first
formulated explicitly by the Tribund. Thisimplies thet it was first explicitly
formulated in the context of an gpped from an authorisation decision of the
Commission. So in weighing the benfit to the public againg the detriment caused by
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the lessening of competition, the Tribund (and the Commission) compare the future
with and without the merger.

Like the process of litigation, the process of authorisation is public and, athough
there aretime limits as explained above, both processes are relatively time-
consuming. A key difference between the two processesis that the process of
authorisation explicitly alows for the weighing of detriment caused by any lessening
of competition againg any offsetting benefit to the public.

Theexplicit consderation of benefitsto the public under the process of authorisation
includes, of course, the congderation of economic efficiency. Although the
Commission has, on occasions demanded thet benefits be *passed on' to find
consumers if they are to be consdered (see Officer and Williams 1995) thisis not
because of the wording of the statute.

Indeed in the semind decison by the Tribund, in the merger case of QCMA, the
Tribuna went out of itsway to Sate that dl benefits, no matter wham they accrueto,
should be counted as benefits to the public for the purpose of consderation of an
application for authorisation"

One quegtion that arisesis whether by the public is meant the consuming public.
One submission to us was that, in the context of the objectives of the Act, we
should direct our atention to that part of the public concerned with the use or
consumption of flour in the Queendand market. Thiswould be to interpret the
phrase as pointing to much the same consderations as those raised by sec.
21(1)(b) of the British Redtrictive Practices Act 1956, which asks whether
withholding approva would * deny to the public as purchasers, consumers or
users ... specific and subgtantid benefits or advantages ...". However thisis not
what the Audrdian Act says, and we cannat but think that the choice of awider
expresson was ddiberate, as pointing to some wider conception of the public
interest, though no doulbt the interests of the public as purchasars, consumers or
usars mugt fdl within it and bulk large.

Ancther question raised is whether public benefit must be contrasted with
private benefit. Can a benefit to some of the private partiesto the merger — for
example the shareholders of Barnes— be claimed as a public benefit? ... we
would not wish to rule out of congderation any argument coming within the
widest possible conception of public benefit. Thiswe see as anything of vaueto
the community generdly, any contribution to the aims pursued by the society
induding as one of its principd dements (in the context of trade practices
legidation) the achievement of the economic gods of efficiency and progress.

3.2 Applicationsfor Authorisation of Mergers

Given the dear mandate of the Commission to consider the key issues of both the
increase in monopoly power and the effects of the merger on efficiency following an
goplication for authorisation, one might predict thet parties would far prefer to apply
for authorisation than to risk litigation in the courts. However, their reveded
preferences are that they avoid gpplications for authorisation as much asthey avoid
the courts. Table 1Table 1Table 1 shows the number of gpplications lodged during the
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last Sx years for authorisation of mergers and acquisitions recorded in the public
regiger of the Commisson.

Table 11: Applications for authorisations of acquisitions registered with the
Commission

Year No. of Applications

1995 3

1996

1997
1998

1999

2000

O|O|IN(O L |N

2001 (to date)

Source: Public Register of Applications for Authorisation, Australian Competition and Consumer
Commission website (Www.accc.gov.al).

Tabe 1Fade-1Tabe-1 suggest that very few parties goply for authorisation of
mergers. Given the open process and its time-consuming nature perhapsthe red
puzdeiswhy there are any applications at dl.The explanation lies in the features of
any particular merger that digtinguish it from the vast mgjority of mergers for which
goplications are not made. An example may befound in Re QIW. Aswasnoted in
section 2 above, immediately prior to this gpplication for authorisation QIW was a
party to s50 litigation, when it successfully used the courts to thwart the unwanted
advances of Davids Holdings (QIW v Davids). The authorisation was an attempt by
Davidsto dlear the way for its acquisition of Composite Buyers Limited. Davids
clearly reasoned that, unless the acquisition was authorised, it would run therisk of a
private gpplication for divedtiture for breach of S50 immediately the acquisition had
been consummated. The Commisson granted the authorisation; and this decison was
uphdd (inits principal dements) on gpped by the Tribund.

An interesting feature of the merger was that Davids did not proceed to acquire CBL.
QIW was ds0 interested in acquiring CBL. Immediately prior to the decison of the
Commisson, QIW increased its offer for CBL and succeeded in acquiring a
controlling interest in CBL.

The delay, and the subsequent possibility of acounter-offer are two respectsin which
the process of authorisation is smilar to that of litigation under s50. The public nature
of the processiis another. The delay and lack of secrecy of these two statutory
processes explain their lack of gpped to merging parties and, one may guess, to the
Commission. The result has been the development in Audirdia of aquick and secret
process which has no foundation in the antitrust gatute. This processis generdly
known as the process of informal clearance.

4.0 Informal Clear ances
4.1 The Process
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The costs and risks associated with the statutory processes combined with the powers
of the Commission to seek an injunction to prevent amerger or acquistion have seen
an informa natification and dearance process develop in Audrdia The informa
notification and clearance processis not based in the statute. Although the
Commisson haspublished Merger Guidelines which inform parties of the informal
process, the guidelines have no satutory bass. Asaresult, the Commisson has
Sgnificant discretion in how it goes about assessing proposed mergers and
acquisitions and the condiitions it endeavours to impose on the acquirer.

Theinforma clearance process congst of three mgor parts.

> natification;
> assessment; and
> outcome.

Aswas noted in section 2.1 above, parties to a proposed merger or acquisition are not
obligated under the Act to natify the Commission of their proposd. However, many
do. Asshownin Figure 1Fgure 1Hgure 1 above, wel in excess of hdf of the
mergers and acquisitions natified to the Commisson over the last two years have
been natified by the parties. Thisis done on both a public and confidentid basis.

The reason parties notify the Commisson isto gain some comfort asto whether the
Commission will seek aninjunction if they proceed with the acquigtion. If the
Commission indicates it will seek an injunction if the acquisition proceeds, the
natification process dlows the party(s) to explore with the Commission options for
changing the proposed acquigtion to address the competition concerns. This process
enables the Commission to make the party(s) aware of its view of an acquisition and
merger before the matter reaches the court.

Theinforma processes by which the Commission assesses merger and acquistionsis
described initsMerger Guidelines. The process amsto consder the matters a court
would consider under section 50.

A mgar issue affecting the process and how the Commission conductsits
invedtigation is whether the merger or acquistion is notified to the Commisson on a
confidentid bass. Maintaining confidentidity redtricts the Commisson's ability to
seek the views of,and to acquire information from, other parties such as competitor,
suppliersand buyers. That is the confidentidity limits the Commission’s opportunity
to conduct market inquiries.

In some cases this may not matter. For example the Commission has indicated thet it
will not oppose mergers and acquistions thet fal below a certain concentration
threshold. Asnoted by the CommissoninitsMerger Guidelines:

The Commission has adopted concentration thresholds below which it is
unlikely to intervenein a proposed merger. The thresholds have been
established on the bass of the Commisson’s historica experience of mergers
and knowledge of current market structures.

If the merger will result in a pos-merger combined market share of the four
(or fewer) largest firms (CR4) of 75 per cent or more and the merged firm will
supply a leest 15 per cent of the rdevant market, the Commisson will want to
give further condderation to a merger proposd before being sdisfied that it
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will not result in a subdantid lessening of competition.  In any evert, if the
merged firm will supply 40 per cet or more of the maket, the Commisson
will want to give the merger further consderation. The two thresholds reflect
concerns with the potentid exercise of both coordinated maket power and

unilateral market power.

Bdow these thresholds, the Commisson is unlikely to take any further
interest in amerger. (page..)

In other cases, especidly where the likely effects of amerger or acquigtion are
complex, the Commisson’ s market inquiries may be extremely important. Asa
result, the Commisson may not be able to form afind view on the matter until the
proposa has been made public.

In the case of the merger proposed between Santos and Sagasco, the Commission
granted an informa dearance and then changed its mind. The behaviour of the
Commission isreadily explained: if, for reasons of secrecy, they are unable to meke
any enquiries other than of the parties, the information they may be relying on may be
biased, partid or even mideading. In such circumstances, it is clear that the
Commission mug be able to change its mind when it is able to make open enquiiries.

The criteriaemployed in the process of informa clearance, while set out in detall in
the Merger Guiddlines, are the Commisson’s own interpretation of s50. The process
of informa dearance refersto S50 in that, if the applicant is given an informd
clearance, it is given an assurance that, on the badis of the information availableto it,
the Commission will not issue proceedings for breach of s50 should the proposed
merger proceed. Accordingly, the Commisson must satidfy itsdf that the merger will
not breach s50.

One important festure of the Commission’ sinterpretation of S50 in its processing of
informd dearancesis the very limited role it dlows for condderation of economic
effidency. Aswasnoted in section 2.1 above, the place of efficiency arguments under
S50 hes never been explicitly consdered by the courts — because it has not arisenin
any of thefour casesthat have run to judgment.

The extent to which the Commission is prepared to consider economic efficiency
within the context of an informa gpplication for clearance is st out in paragraphs
5.159 and fallowing of the Commisson's Merger Guidelines Thereisamarked
smilarity between these provisions and those of the Horizontal Merger Guidelines
issued by the U.S Department of Justice and the Federd Trade Commission. The
ACCC Guiddinesread in part:

5.159 As discussd in paragrgphs 5.19-5.20, dthough s 50 is concerned with

the leve of competition in markets and not the competitiveness of individua
firms, and while efficiencies are more generdly rdevant in the context of
authorisation, the extent to which any efficiency enhancing aspects of amerger
may impact on the competitiveness of marketsis relevant in the context of s. 50.

5.160 Where amerger enhances the efficiency of the merged firm, for example
by achieving economies of scale or effectively combining research and
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development facilities, it may have the effect of cregting anew or enhanced
competitive congtraint on the unilateral conduct of other firmsin the market or it
may undermine the conditions for coordinated conduct. Pecuniary benefits, such
as lower input prices due to enhanced bargaining power, may dso be rdevant in
as. 50 context.

5.161 If efficdencies are likdy to result in lower (or not Sgnificantly higher)
prices, increased output and/or higher quality goods or services, the merger may
not substantialy lessen competition.

5.162 While recognising that precise quantification of such effidenciesis not
generdly possble, the Commisson will require strong and credible evidence
that such efficiencies are likely to accrue and that the claimed benefits for
competition are likely to follow.

Paragraph 5.160 indicates that the role of any consideration of economic efficiency
within the context of an goplication for an informa dearanceis highly circumscribed.
In particular, if afirm with alarge market share believesthat it can gain accessto
effidendies through merger, thet congderation will be ruled by the Commisson to be
irrelevant to an gpplication for informa clearance . Indeed, the Commission may well
follow the lead of the Full Federd Court in Arnotts, as quoted above, and say thet to
the extent that a merger enhances the efficiency of afirm with alarge market share, it

islikely to lessen competition.

Thisinterpretation by the Commisson means that the Commission dectsto rule as
irrelevant many arguments of economic efficiency in the context of applications for
informd dearance. The Commission will normaly respond to such arguments by
informing the parties that, if they wish to put such arguments, they must submit an
goplication for authorisation — with its attendant delays and publicity. Thisresponseis
usudly sufficient to persuade the parties to drop the submissons.

Itisclearly unsatisfactory that issues of economic efficiency cannot be fully
conddered under the procedure by which the mergers are dedlt with by the Audtrdian
antitrust authority. This problem could be remedied if s 50 were to be amended to
invitethe courtsand, therefore, the Commission in its processing of applications for
clearance to condder the trade-offs between congderations of competition and
efficiency. Such a change would endble the efficiency implications of amerger to be
considered Under the presert Audrdian arrangementsthey are only consdered very
rardly because the satutory option of an gpplication for authorisation is no red option
for the great bulk of mergers.

One modd asto how the Audrdian gatute could be changed is provided by Caneda s
Competition Act (1985). The principal merger provison isfound in s92(1) which
proscribes mergers that prevent or lessen competition substantialy. Thisis qudified

by s 96(1) which provides an efficiency defence. It isworth quoting in full (in its
English verson):

The Tribund shal not make an order under section 92 if it finds that the merger
or proposed merger in repect of which the gpplication is made has brought
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about or islikely to bring about gainsin efficiency that will be grester than, and
will offset, the effects of any prevention or lessening of competition thet will
result or islikely to result from the merger or proposed merger and that the
gansin eficiency would not be likdy be atained if the order were made.

From 1991 until very recently, the Merger Enforcement Guidelines (MEG) of the
Commissioner had indicated thet the effects of an anti-competitive merger were to be
assessed by estimating the aggregate effect of the merger on socid surplus. A recent
decision on gpped from adecison of the Tribund (The Commissioner of Competition

v Superior Propane Inc. and ICG Propane Inc 2001 FCA 104) makesit dear thet this
approach isincorrect. Effects on the distribution of wedth were ignored under the

gpproach that the Commissioner had previoudy adopted. Thiswas, in effect, to

disregard some of the possible effects of the lessening of competition that may result
from amerger. The correct approach is not to disregard any of the effects of the
lessening of competition that would be likely to result from a merger.

Although somemay consder this judgment a setback for the cause of economic
efficency, the decisonin Superior Propane merdly brings the Canadian Sandard into
line with the stlandard gpplied by the Audtrdian Tribuna in merger cases. Asthe
Tribuna has said since the earliest of cases, the public interest is sufficiently broad to
enableadl cangderations to be argued before the Tribund. In effect, the decisonin
Superior Propane establishes that Canada has a datutory standard thet is very smilar
to thet which would be applied by the Tribund in its condderation of the
authorisation of amerger — if such a case wereto cometo it for consderation. If the
daute isto reflect a proper weighing of competition and efficiency consderations,
the same standard should be incorporated in s 50.

4.2 Outcomes of an Informal Clearance

The Commisson has anumber of options after it has assessed a proposed merger. It

can:
>
>

>

indicate that it will not oppose the merger or acquistion;
indicate thet it will oppose the merger ar acquisition unless the party(s)
agree to certain conditions or to act in a certain manner;

indicate it will oppose the merger or acquisition under any conditions.

Asshownin Teble ZFebde-3Tabe-2, the mgority of matters that reach afina decidon
by the Commisson are not opposed. A range of other proposal are withdrawn before
the Commission reeched itsfind view.

Table 232: Outcomes of mergers before the Commission

Matters resolved
Matters decided Matters not opposed with conditions Matters opposed
1993-94 77 71 1 5
1994-95 113 101 5 7
1995-96 17 105 3 9
1996-97 147 140 2 5
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1997-98 176 165 6 5
1998-99 185 168 10 7
1999-00 208 199 5 4

The table suggests that the Commisson imposes, or attempts to impose conditions on
anumber of mergers. These arethe circumatances in which efficiency-enhancing
acquistions are mogt likely to be inhibited. The Commission has Sgnificant
bargaining power to ‘encourage’ the party(s) to sgnificantly dter the form of the
proposa a to impose conditions on the party(s) if the proposa proceeds.

If the Commission indicatesthet it islikely to seek an injunction from the courtsif the
proposd proceeded in its submitted form, the party(s) have a number of options:

1. proceed with the proposa and most likely contest the matter or an injunction
before the Court;

2. sk authorisation of the proposed merger or acquisition from the Commission,
and if regjected gpped to the Tribund;

3. dtertheproposa in amanner to address the concerns of the Commission;

4. address any anti-competitive conseguences of the merger or acquisition by making

undertakings under s87B of the Act; or, findly
5. decidenot to proceed with the proposd.

Thefirst and second options follow the statutory processes described in the previous
sections. Thethird and fourth options are informa processes that give the
Commission sgnificant discretion. The mgor difference between these optionsis
whether or not the dtered proposd is subject to legaly enforceable undertakings.

4.3 s87B Undertakings

Under s87B of the Act the Commission, subject to the gpprovd of the courts, is
alowed to accept written undertakings in connection with its power and functions
under the Act. Undertakings are legdly enforcegble guarantees that the party(s) will
or will not undertake certain actions following the merger or acquisition.

For ingance, say the Commission is concerned thet amerger will subgtantialy lessen
competition in some geographic markets, but not others, the Commission may accept
undertakings by the merged entity to divest itsdlf (post merger) of certain asstsin
those markets.

Undertakings dso provide the parties with some flexibility where the timeliness of the
merger or acquisitionsis paramount. Undertakings have been used by partiesto
guarantee divestiture if the Commission forms the view that the merger or
acquidtions would subgtantialy lessen competition.  In this case undertakings have
alowed the transaction to proceed while giving the Commission time to assessthe
transaction.

Probably the most detailed undertakings to be given by parties during amerger

goplication to the Commisson were those given to the Commission by Pioneer
Internationd Limited, Catex Audtrdia Limited and Ampol Limited on 28 March
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1995. On 3 November 1994 the parties informed the Commission thet they were
conddering amerger. Thiswas announced to the public on 14 December 1994. The

Commission quickly formed the view that the merger waslikely to infringe s50. The
parties disagreed. Neverthel ess they gave numerous undertakings to address the
concerns raised by the Commission. These undertakings were clearly directed to
ensure that independent oil companies prospered. The merged entity undertook:

to sl particular terminds to independents by particular dates;

to facilitate access by independents to the terminas that were retained;

during thefirgt 6 years, to offer at least 1,000 megdlitres of petrol to independents

each year on reasonable terms;

during thefirst 2 years, to useits best endeavoursto sdll on reasonable terms 35

retall Stesin metropolitan areas with an aggregate volume of 50 megditres...and

o on.

In short, Catex and Ampoal fdt that they could only prevent the Commission from
initiating proceedings under S50 by offering to sall quite subgtantia assets by which
the Commission could pursue are-gructuring of Audrdia s wholesding and retailing
of petral. The Commission has subgtantid power in its granting of informd
clearances.

4.4 Shortcomings of theinformal process

Although this informa process has the scope to reduce some of the ddlay and
publicity associated with a proposed merger, it hasthree mgor problems.

Firg, the informa processes are not based in the gatute. Although the Commission’s
Merger Guidelinesinform parties of theinforma process, the guidelines have no
datutory basis. This creates uncertainty: there are no statutory congtraints on the
processes that the Commission can use following an gpplication for an informa
clearance.

Second, the process lacks formal guidance by means of precedent. Asthe
Commission does not publish the reesons for its decision, thereare no forma
precedents to guide future decisions and to subject the decisons to peer review.

Findly, it provides the Commisson with significant discretion and bargaining power
to extract concession from the parties. These problems create arisk that efficiency-
enhancing mergers will be unnecessarily dtered or deterred.

It might be thought that the need for confidentidity and for speed meen that the
process cannot be combined with review processes. Thisis not the case— providing
the Commission provides reasons for its decisons and any reviews occur after the
merger has been announced. This could be provided for in legidaion. Any review on
the merits would clearly be problematic if the Commission has been unable to gather
information. However, if the process were governed by statute, parties would be able
to goped if the Commission violaed the requirements of the statute.
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Thenumber of mattersdedt with in Table 3Fade-5Fabde-3 points to the popularity of
the process of informa clearance compared with authorisation or litigation. It dso

points to the speed of the process compared with the processes set out in the Statute.

Table 353: Duration of matters informally assessed by the Commission |

1997-98 1998-99
L ess than 2 weeks 36 48
2-3weeks 57 56
4-6 weeks 22 41
7-9 weeks 3 11
More than 9 weeks 18 22

5.0 Lessons from the Australian Experience

Lessons can be drawn from the Augtrdian experience both for how Audtrdia should
reform its own statute and procedures— and for other jurisdictions that may be
reconsdering their own commitment to antitrust merger palicy.

The principa suggestions we would offer for reform of Audrdid s legidation would
be:

1. Givethe present clearance process a Satutory basis, so that parties can go to the
Commission with the knowledge that there are some congraints on whet it may
do;

2. Legidate by amendingto provide thet the Commission weighs up monopoly and
efficency consderations in consdering whether it should grant a clearance;

3. Require the Commisson to publish its reasons as soon as the merger is public.

The key lessons from the Audtraian experience that might be drawn for other
juridictions are;

1. Thecriteriafor assessing mergersmugt explicitly provide for an assessment asto
whether the merger is primarily motivated by an increase in monopoly power or
an increase in economic efficiency.

2. The process must be quick and must alow for secrecy.
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