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Faculty Biographies

Jay A. Brozost

Jay A. Brozost is corporate deputy general counsel of Lockheed Martin Corporation, and vice
president and general counsel of Lockheed Martin Aeronautics Company. Lockheed Martin
Aeronautics Company is a multi-billion dollar operation with three separate production sites
responsible for a wide range of products and services including the development, design,
manufacture, systems integration and modification of tactical fighter aircraft, cargo transports,
surveillance, and maritime patrol aircraft.

Before assuming his current position, Mr. Brozost was vice president and associate general counsel
for Martin Marietta Corporation and was responsible for litigation, international operations,
compliance and integrity programs, and the securities and benefit law functions. Prior to joining
Martin Marietta, Mr. Brozost was a senior trial attorney with the Criminal Division of the United
States Department of Justice, where he prosecuted a number of defense contractors for such
violations as supplying defective and inadequately tested products and cost mischarging. While at the
Justice Department, Mr. Brozost was detailed to the White House for 18 months to work as the
legal advisor to an executive task force that was established to investigate methods of combating
fraud, waste, and abuse in government contracting.

In addition to his frequent lectures and writings on the role of corporate counsel, Mr. Brozost is the
past president and a former member of the Board of Directors of ACCA's Washington Metropolitan
Area Chapter. He currently serves on ACCA's Board of Directors.

Mr. Brozost received his bachelor’s degree from Cornell University and his law degree from George
Washington University Law School.

Hayward D. Fisk

Hayward D. Fisk has served Computer Sciences Corporation as its vice president, general counsel
and secretary for over 10 years.

He previously was vice president and associate general counsel for Sprint Corporation, where he held
various legal and executive positions for over 20 years.

Mr. Fisk currently serves on the Boards of ACCA and the American Society of Corporate Secretaries,
as well as the editorial Board of The Computer & Internet Lawyer. He is a long-term member of the
Legal Advisory Council of the National Legal Center for the Public Interest, and is chairman of the
Atlantic Legal Foundation in New York City. Recently, he was appointed to serve on the Civil
Justice Reform Committee of The Business Roundtable. He has served on a number of business,
professional and civic boards, including: the Pennsylvania Chamber of Commerce; the Carlisle
Chamber of Commerce (president); Newville Builders Supply & Manufacturing, Inc.; Dickinson
College and the Hospital (vice chairman); the United States Chamber of Commerce Government
and Regulatory Affairs Committee; and the editorial board of Prentice Hall's Telematics. Mr. Fisk
has served, by Commission appointment, on advisory councils to the Federal Communications
Commission. Also, he served with Solicitor General Ted Olson on Vice President Quayle’s/Attorney
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General Barr's Steering Committee for Civil Justice Reform. Early in his professional career, he
served pro bono as a City Councilman in Merriam, Kansas, a major suburb of Kansas City, and as
chairman of its Planning Commission.

Mr. Fisk holds a BS and a JD from the University of Kansas, and a master of laws in corporate law
from the University of Missouri at Kansas City.

Robert L. Haig
Robert L. Haig is a partner in the law firm of Kelley Drye & Warren LLP in New York. His practice
includes commercial, products liability, and other types of civil litigation.

Mr. Haig is the editor-in-chief of Business and Commercial Litigation in Federal Courts, Commercial
Litigation in New York State Courts, and Successful Partnering Between Inside and Outside Counsel.
Mr. Haig is also the principal author of the Corporate Counsel’s Guide. He is a member of the Board
of Editors of Matthew Bender & Co., Inc.’s Federal Litigation Guide Reporter. He is also a member
of the Board of Advisers to Business Laws, Inc.’s Law Department Management Adviser.

Mr. Haig was the president of the New York County Lawyers’ Association. He was a member of the
New York State Bar Association’s Executive Committee and the founder and first chair of the
association’s Commercial and Federal Litigation Section and also chaired its Committee on Federal
Courts and its Committee on Multi-Disciplinary Practice and the Legal Profession. Mr. Haig was
the Chair of the Committee on the Judiciary of the Association of the Bar of the City of New York
and also chaired the association’s Council on Judicial Administration. He is a member of the House
of Delegates of the ABA, a member of the American Law Institute, a Life Fellow of both the
American Bar Foundation and the New York Bar Foundation, a member of the Departmental
Disciplinary Committee of the Appellate Division, First Judicial Department, a member of the New
York State Judicial Salary Commission, and a director of the Committee for Modern Courts.

Mr. Haig is a cochair of the Commercial Courts Task Force to create and refine the Commercial
Division of the Supreme Court of the State of New York. Mr. Haig has also been active in efforts to
create business courts in many other states and countries. In 1991, Mr. Haig became the only New
York lawyer to receive the Award For Excellence in Continuing Legal Education from the
Association of Continuing Legal Education Administrators. In 1995, the New York State Bar
Association’s Commercial and Federal Litigation Section presented Mr. Haig with the Section's first
annual Robert L. Haig Award for Distinguished Public Service.

Mr. Haig graduated from Yale College and from the Harvard Law School.

George W. Madison

George W. Madison is executive vice president, general counsel and corporate secretary (and a
member of the Management Council) of Comerica Incorporated, a $50 billion bank holding
company headquartered in Detroit. He supervises a 75-person legal department.

Prior to joining Comerica, Mr. Madison was a partner in the New York office of the Chicago-based

firm of Mayer, Brown & Platt where he specialized in banking and structured finance law and was
associated with Shearman & Sterling in New York.
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Mr. Madison is a member of ACCA, the American Judicature Society, the American Law Institute,
the Conference Board’s Council of Chief Legal Officers, the Lawyers Council of The Financial
Services Roundtable, the Minority Corporate Counsel Association, the Michigan General Counsel’s
Association, the ABA's Business Law Section and its Corporate General Counsel Committee, the
State Bar of Michigan, the Detroit Metropolitan Bar Association, and the Association of the Bar for
the City of New York. He serves as chairman of the board of directors of Health Alliance Plan of
Michigan (HAP), one of Michigan’s largest health maintenance organizations, and is a trustee of
Henry Ford Health System, the parent of HAP. He also was appointed by the Mayor of the City of
Detroit to serve as vice chairman of the board of directors of the Detroit Economic Growth
Corporation.

Mr. Madison received a BS from New York University, an MBA from Columbia Business School,
and a JD from Columbia Law School.

Gloria Santona

Gloria Santona is senior vice president, general counsel and secretary of McDonald's Corporation.
She is also a member of the company’s senior management team. In her capacity as general counsel,
Ms. Santona provides oversight to McDonald’s global legal function, which includes 62 lawyers in
the United States and 49 lawyers in 19 countries around the world. She is responsible for all aspects
of legal compliance and policy for the global enterprise. Ms. Santona also serves as secretary to the
board of directors and, in that capacity, provides advice and counsel regarding matters of corporate
governance.

Ms. Santona joined McDonald's as an attorney after her graduation from law school. Since then she
has held positions of increasing responsibility in the company’s legal department, serving most
recently as U.S. general counsel.

Ms. Santona is a member of the American and Chicago Bar Associations and serves on ACCA''s
Board of Directors. She is a former member of the Board of Directors of the American Society of
Corporate Secretaries and currently serves as a member of its Audit Committee. Ms. Santona was
formerly chair of the Corporate Board of Advisors of the National Hispana Leadership Institute. She
is a governing member of the Board of Trustees of the Chicago Zoological Society.

Ms. Santona received a BS from Michigan State University and is a cum laude graduate of the
University of Michigan Law School.

Jerome J. Shestack

Jerome J. Shestack is chairman of Wolf, Block, Schorr and Solis-Cohen LLP’s litigation department.
He is a former president of the ABA and is a nationally renowned trial lawyer who is cited by the
National Law Journal as one of the "100 Most Influential Lawyers" in the United States.

Mr. Shestack has handled complex litigation for ABC, NBC, CBS, Westinghouse, GAF, Hertz,

RCA, Advanta, and Comcast. Prior to his election as president of the American Bar Association, Mr.
Shestack served on the Board of Governors and the Executive Committee of the ABA and chaired its
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Program and Planning Committee. He was a member of the Nominating Committee and
Pennsylvania's state delegate to the ABA. For six years Mr. Shestack served on the ABA's Standing
Committee on the Federal Judiciary, which makes recommendations to the President and the
United States Senate on the qualifications of all prospective federal judges. He has served as chair of
the ABA's Section of Individual Rights and chaired the first ABA Commission on the Mentally
Disabled. Mr. Shestack also chaired the ABA's Standing Committee on Legal Aid and was a founder
of the ABA's Pro Bono Center.

A world leader in the international human rights movement, Mr. Shestack chaired the International
League for Human Rights for the past twenty years. He served as U.S. Ambassador to the United
Nations Commission on Human Rights under President Jimmy Carter and also served as a member
of the Conference on Security and Cooperation in Europe and as a Commissioner of the United
States Presidential Congressional Commission to Improve the Effectiveness of the United Nations
under President Bush. Mr. Shestack has chaired the International Bar Association Standing
Committee on Human Rights. He founded, and was the first chair, of the New York-based Lawyers
Committee for Human Rights, was one of the founders of the Helsinki Watch Committee, and
served as general counsel of Amnesty International in the U.S. Mr. Shestack serves as counselor to
the American Society of International Law and is currently on the Executive Committee of the
International Commission of Jurists and is on the Board of the American Arbitration Society.

Mr. Shestack was a founding member of The Lawyers Committee for Civil Rights. He was also a
founder of PILCOP, a Philadelphia public interest law program, and was on the Executive
Committee of the National Legal Aid and Defender Association.

Mr. Shestack graduated from the University of Pennsylvania and received his LLB from Harvard
Law School where he was editor-in-chief of the Harvard Law School Record. He clerked in the U.S.
Court of Appeals for the Third Circuit and has taught at Northwestern Law School and the
University of Pennsylvania Law School, which awarded him an Honorary Fellowship. Mr. Shestack
is also an Honorary Fellow of Columbia Law School and has three honorary doctor of laws degrees.
He is a life member of the American Law Institute, a member of the Order of the Coif, and a Fellow
of the American Bar Foundation, the American College of Trial Lawyers, and the American
Academy of Appellate Lawyers.

Lisa A. Whitney
Vice President ¢ General Counsel
Nautica Enterprises, Inc.
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SUCCESSFUL PARTNERING BETWEEN INSIDE AND OUTSIDE
COUNSEL: ADVICE FROM THE EXPERTS

2002 ACCA Annual Meeting
Grand Hyatt Washington
Tuesday, October 22, 2002
9:00 AM. - 10:30 A M.

The speakers are authors of

Successful Partnering Between Inside and Outside Counsel
(Robert L. Haig ed.) (West Group & ACCA 2000)
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Topics for Discussion: Selection of Outside Counsel — Fee Arrangements and Billing
Procedures — Ethics and Professionalism — Litigation - Transactions

Table of Contents

All excerpts are taken from Successful Partnering Between Inside and Outside Counsel
(Robert L. Haig ed.) (West Group & ACCA 2000)
1. Excerpts from the following Chapters

Chapter 2 Pre-Litigation Management and Avoidance by William H. Trachsel,
Joseph A. Santos and Curtiss L. Isler

Chapter 5 Requests for Proposals, Bidding, and Presentations by S.T. Jack
Brigham, III, Laurence Coit, William H. MacAllister and Peter D. Zeughauser

Chapter 6 Marketing to Potential Corporate Clients by Louis J. Briskman, James
W. Quinn and Peter A. Antonucci

Chapter 40 Operating a Small Law Department by Bart R. Schwartz and Lynn E.
Pollan

Chapter 50 Joint Ventures by Peter M. Kreindler, Ellen S. Friedenberg, Alan G.
Kashdan, James B. Kobak, Jr. and Daniel H. Weiner

2. List of Authors and Chapters of Successful Partnering Between Inside and
Outside Counsel
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Successful Partnering Between Inside and Outside Counsel:
Advice from the Experts

This program discusses key issues covered in SUCCESSFUL PARTNERING
BETWEEN INSIDE AND OUTSIDE COUNSEL a new four volume, 6,032 page
treatise and practice guide published by West Group under the auspices of the American
Corporate Counsel Association. The moderator of the program is Robert L. Haig of
Kelley Drye & Warren LLP and the speakers include prominent inside and outside
counsel who wrote chapters in the set. The program focuses on practical advice.

ACCA and West Group formed a strategic alliance to publish this set. In 80
chapters, the publication covers all phases of the relationships between inside and outside
counsel from pre-engagement planning to post-engagement evaluation with respect to
litigation, transactions, counseling, legal opinions and other matters. Coverage proceeds
chronologically through the relationship focusing on enhancing the quality of
performance of both in-house and outside counsel, improving the outcome of the
relationship as well as increasing the cost-effectiveness of engagements for both sides.

SUCCESSFUL PARTNERING BETWEEN INSIDE AND OUTSIDE
COUNSEL offers analysis, practical advice, detailed checklists and forms on all aspects
of the relationships including selection of outside counsel, the allocation of work and
responsibility, fee arrangements and billing procedures, management of the law
department, staffing of engagements, benchmarking, compliance, dispute avoidance and
resolution, conflicts of interest, the use of technology, etc. Other chapters focus on the
successful handling of particular kinds of legal matters.

The Editor-in-Chief of the treatise is Robert L. Haig. Among the authors are the
General Counsel of 80 FORTUNE 500 companies (including more than 40 of the largest

100 companies) and the chairs or senior partners of many major law firms.

Below are the tables of sections, scope notes and practice checklists from selected
chapters of Successful Partnering Between Inside and Outside Counsel

This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Counsel Association (ACCA). 8



ACCA's 2002 ANNUAL MEETING

Chapter 2

LEADING THE WAY: TRANSFORMING THE IN-HOUSE PROFESSION

PRE-LITIGATION MANAGEMENT

AND AVOIDANCE

by

William H. Trachsel
Joseph A. Santos
and

Curtiss L. Isler*

§2:1 Scope note

§2:2 The need for management and avoidance

§2:3 The goals of pre-litigation management and avoidance and
the strategies to meet them

§2:4 “Get inside your client’s head!”

8§25 — Learn the client’s business

§2:6 — Maintain regular contact with management and operating
personnel

§2:7 — Assist with training exercises

§2:8 — Counsel and the client’s customers

§2:9 — Keep an eye on the sales and marketing departments

§2:10 Draft and negotiate contracts that avoid disputes and reduce
exposure

§2:11 — Role of counsel

§2:12 Contract drafting checklist

§2:13 Avoiding bad documents

§2:14 — What is a document?

§2:15 — The scope of discovery

* The authors gratefully acknowl-
edge the research and input of
Samir Mehta, Esg. and Mark
Thompson, Esq., Assistant Counsels
at Otis Elevator Company, and Lisa
Atty, Esq. of the Los Angeles office of
Arter & Hadden LLP.

The views, opinions, and advice in
this Chapter are a compilation of
ideas about the subject of
pre-litigation management and

O West Group Pub. 9/2000 (SPC)
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avoidance. Some of these ideas may
be appropriate in some situations
and companies, but each needs to be
considered in its proper context.
They are not, and should not be, in
any way interpreted as policies of
United Technologies Corporation,
any of its divisions or subsidiaries,
or any client of Arter & Hadden
LLP.
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§2:1 SUCCESSFUL PARTNERING

§2:16 — Concentrate on prevention

§2:17 — Prevention is a function of training

§2:18 — About e-mail

§2:19 Implement a product integrity program

§2:20 —PIP goals

§2:21 — Management commitment

§2:22 — Proper organizational structure

§2:23 — — Align management and operations

§2:24 — — Integrate product integrity into each phase of a product’s
life-cycle

§2:25 — — Make information and knowledge work for the company

§2:26 — — Conclusion: PIP benefits

§2:27 Early investigation and assessment

§2:28 — Pre-investigation tools

§2:29 — Investigation tools

§2:30 — The inspection

§2:31 — Participate

§2:32 Manage crises to avoid litigation

§2:33 — Establishinga CMT

§2:34 — Announcing the CMT

§2:35 — ldentifying a crisis

§2:36 — Investigating a crisis

§2:37 — Crisis control

§2:38 — Crisis resolution

§2:39 Accelerating claim resolution

§2:40 — Mock trials

§2:41 Alternative dispute resolution

§ 2:42 The use of technology in pre-litigation management and
avoidance

§2:43 — Case management software

§2:44 — Resolution of pre-litigation disputes

§2:45 Lessons learned

§2:46 Practice checklist

§2:1 Scope note

While realizing that litigation is appropriate and necessary in
many circumstances, this Chapter focuses on methods to resolve
disputes prior to litigation. Companies today increasingly view legal
matters, and litigation in particular, as another expense of doing
business. As such, litigation is subject as it should be[] to attempts
to first, predict its costs and second, reduce costs when possible and
appropriate. One of the most effective means of cost control and
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PRE-LITIGATION MANAGEMENT AND AVOIDANCE 8§2:2

reduction is the management and avoidance of disputes before they
arise and, when they do arise, before they metamorphose into full
blown litigation.

Such methods are applicable to all categories of legal practice.
Because of our own experiences, we focus primarily on the areas of
products liability, negligence, employment, commercial, and con-
tract litigation. The strategies employed in these areas also can
apply to real estate, environmental law, intellectual property, corpo-
rate shareholder disputes, securities litigation, and even criminal
law.

Section 2:2 addresses the need for litigation management and
avoidance. Section 2:3 outlines the goals and strategies for a litiga-
tion management and avoidance program. The next sections, 2:4
through 2:26, discuss preventative strategies, i.e., processes that can
be implemented to reduce incidents which generate litigation. These
sections focus on actions which lawyers can take to prevent future
litigation, such as understanding the client’'s business goals, con-
tract drafting strategies, avoiding “bad” documents, and a product
integrity program. Sections 2:27 through 2:44 discuss actions which
lawyers can take after a potential litigation-generating incident has
occurred, and focus on early investigation and assessment, effec-
tively managing crises, early case evaluation, alternative dispute
resolution, and other proactive innovations. Finally, Section 2:45
returns to prevention, with a discussion of actions lawyers can take
to help the client benefit from lessons learned.

§2:2 The need for management and avoidance

In my country we ask the lawyer how long a case will last. The
lawyer says “2 years, 3 years, 4 years, maybe 5 years; | don't know; |
cannot say.” In the meantime, we must pay him.?

This statement describes litigation in Japan, where the paucity of
lawyers often leads us to believe non-Americans do not have litiga-
tion challenges. But the problem is worse in North America. With an
ever larger number of cases being filed,? many judicial positions

[Section 2:2] 2 Stephen O. Kline, Judicial Inde-
1 From a June 2, 1999 conversa- pendence: Rebuffing Congressional
tion between one of the authors and  Attacks on the Third Branch, 87 Ky.
a Japanese in-house lawyer, regard- L.J. 679, 776 (1999).
ing the frustration of litigants in
Japan with the length and expense
of litigation.

O West Group Pub. 9/2000 (SPC)
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§2:2 SUCCESSFUL PARTNERING

unfilled, 3 and American lawyers’ zeal for the use of liberal discovery
rules to turn over every stone,# it is no wonder that litigation often
takes too long. And typically costs too much. For many years,
increases in the cost of legal services has exceeded increases in the
consumer price index (“CP1”) and the cost of professional services in
general.® The typical minimum cost of litigating through trial a case
in federal court is $250,000, and figures of more than $1 million are
common.® Moreover, there is no guarantee of success for plaintiffs
or defendants. Why, then, do individuals in general, and companies
in particular, so often rush to litigation as the first and primary
process to resolve a dispute?

First, let us be clear about one thing: the authors believe that
litigation is an appropriate dispute resolution process in many
instances. For example, where the company desires to set a prece-
dent, in “bet the company” situations (although arguably those
situations may be too risky to permit them to be resolved in what can
be an “all or nothing” forum), where a claimant is clearly unreasona-
ble, and, of course, where other methods have failed to resolve the
dispute. A company must always be prepared to litigate and try
cases, and do so vigorously, through trial and appeals, if necessary.

Too often, however, each side in a dispute takes a position, fails to
communicate with others in the dispute, becomes increasingly con-
vinced of the merits of its own position, and rushes to the courthouse
expecting that a judge or jury will agree with its own perception of
the case. Often the process is controlled by powerful clients who
insist they are right and insist on proving it. Often, too, it is inflamed
by overconfident lawyers desiring to please their clients’ egos by
providing legal foundations and arguments for the clients’ positions
without sufficient analysis and evaluation of opposing positions and
cost factors. Sometimes it is not until well into discovery, or worse,
just before trial, that many lawyers begin to give the client a realistic

8 Panel Discussion in Honor of Controlling Costs and Improving
Judge Thomas F. Murphy, Judicial Performance: Strategic Analysis of

Efficiency: Is There a Vacancy Crisis
Threatening the Nation’'s Judicial
System?, 26 Fordham Urb. L.J. 7, 35
(1998).

4 P.J. Friedenthal, et al., Civil
Procedure 420-21 (1985).

5 Carlos Lapuerta, Gayle Koch,
Kenneth Wise & Vincent Gallogly,

Litigation, ACCA Docket Feature,
Summer 1994, at 1, citing Excessive
Litigationd Negative Force in the
Economy, 27 Business Economics
No. 4, Oct. 1992, at 9.

61d.
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PRE-LITIGATION MANAGEMENT AND AVOIDANCE §2:3

assessment of the case.” Of course, even careful analysis cannot
predict the outcome of every case. The failure in the process to which
we speak, however, is the knee jerk decision to litigate without first
exploring other solutions. “What’s worse than the money wasted on
the court system,” stated PG&E'’s General Counsel Howard Golub,
“is the lost opportunity to find solutions. Our energies should not be
spent on recreational litigation.” 8

§ 2:3 The goals of pre-litigation management and
avoidance and the strategies to meet them

This Chapter seeks to provide and discuss ideas, methods, and
processes lawyers may employ to minimize the likelihood of litiga-

tion. The goals are:

» to avoid litigation when possible and appropriate; !
« to minimize expense exposure when litigation is appropriate or

unavoidable; and

» toglean and use “lessons learned” for future situations.

7Some might argue that this
behavior occurs because litigation
lawyers are greedy or simply unreal-
istic about the case. While that may
be true in some instances, there usu-
ally are more subtle factors at work.
It is a normal and understandable
human desire on the part of a client
to want to hear supportive state-
ments from the lawyer, and likewise
on the part of the lawyer to want to
support the client. What is more
often needed, however, is the profes-
sional maturity of both the client
and the lawyer to rationally, and as
unemotionally as possible, assess
the dispute. These are some of the
reasons companies need good
in-house lawyers and why clients, in
any case, may want a second opinion
about a claim.

Moreover, “realistic” assessment
of a dispute does not mean a “guar-
antee” of its outcome. Many disputes
involve great uncertainties, such as
a case with tenuous liability but
large damages and a sympathetic

O West Group Pub. 9/2000 (SPC)

claimant. “Realistic” means a full
discussion and appreciation, by both
the lawyer and the client, of the posi-
tives and negatives of the claim or
dispute including the costs of litigat-
ing it versus resolving it by other
means.

8 M. Galen, A. Cuneo & D. Greis-
ing, Guilty! Too Many Lawyers and
Too Much Litigation. Here's a Better
Way, Bus. Wk., Apr. 13, 1992.

[Section 2:3]

1 The difference between “possi-
ble” and “appropriate” is significant.
When focusing on avoidance and
cost reduction, it is important to
keep in mind that in some instances,
such as defending a product line or
setting a precedent, litigation is
appropriate. Likewise, there are
occasions when avoidance is appro-
priate but not possible, such as when
an opposing party is unrealistic or
overly demanding in resolving the
disputes.
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§2:3 SUCCESSFUL PARTNERING

The benefits of the achievement of these goals are so great that
they should loom large in any manager’s agenda. Imagine a large
corporation that could reduce its litigation costs and exposure by 5
percent or 10 percent. How about 25 percent or even 50 percent?
Depending on the product or service, such percentage reductions are
attainable. How to achieve them is a product of hundreds, even
thousands, of decisions and good practices involving energy, team-
work, organization, corporate culture, technology, relationships,
presentation skills, and various subsets of each of these actions. We
can, however, organize the major factors and methods into several
categories.

First, the lawyer (both in-house and outside counsel) must under-
stand the client’s needs and desires regarding the specific dispute,
the type of dispute, dispute resolution in general, the client’'s busi-
ness goals, and how the dispute fits within those goals. We can
colloquially, but effectively, term this “getting inside the client’s
head” or “understanding the client.” Unless the lawyer understands
what the client desires, the lawyer may achieve what he believes to
be an excellent result, but fail miserably to meet the client’s needs. It
is important to remember that lawyering is a service. To succeed
with the client, and effectively resolve disputes, the in-house and
outside lawyer must develop positive working relationships with
many individuals. In a large corporation, this usually means rela-
tionships with business managers, from the president and CEO to
their direct reports (and in turn their direct reports), etc. It also
requires good relationships with engineers, middle managers,
mechanics, supervisors, and others. Some personnel control the com-
pany'’s business plan and purse strings. Others know the facts and
influence when and how facts are presented. Both are critical to the
lawyer’s work. Staying in touch with the sales department is also
important to understand where the company is headed and what
new potential disputes need to be addressed. As part of understand-
ing the client, counsel also must understand the product or service,
the industry, and the business context in which the client works.

Second, counsel need to draft contracts and internal documents
which seek to avoid litigation. Thus, internal HR documents, for
example, should not provide rights to employees not intended to be
given by the company. Likewise, documents setting forth criteria to
select employees for a reduction in force should be drafted neutrally
and without bias. Sales contracts should be structured to limit liabil-
ities when appropriate. Purchasing documents, likewise, must

This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Counsel Association (ACCA). 14
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PRE-LITIGATION MANAGEMENT AND AVOIDANCE §2:3

extend liability to product and service suppliers for the suppliers’ full
scope of work and quality responsibilities. Consideration should be
given to standard dispute resolution provisions, such as mediation,
arbitration, agreed apportionment of fault, or joint defense clauses.
Counsel should periodically review and update standard contract
forms to take advantage of business changes and legal
developments.

Third, counsel should attempt to prevent creation of bad docu-
ments. “Killer documents” are the litigation Achilles’ heel of many
big companies. Unfortunately, there is not much counsel can do
about documents which already have been created. There is, how-
ever, a great deal that counsel can do to prevent creation of future
“pad” documents. Counsel, both in-house and trusted outside coun-
sel, through communication and training, can significantly reduce
the future creation of bad documents.

Fourth, a Product Integrity Program, commonly referred to as a
PIP, should be implemented. PIPs provide the means to design and
implement policies to review and increase the quality and safety of
products throughout the design, manufacturing, packaging, market-
ing, and use stages. Essentially, they can be the formal processes by
which to implement and measure effectiveness of many of the sug-
gestions discussed in this Chapter.

Fifth, once an incident occurs, information/data gathering is criti-
cal. Investigations are the life-blood of dispute management. They
are especially key in products liability and commercial litigation
arising out of failed physical materials or commercial expectations.
The only way to know how or whether to respond to the claimant is to
find out what happened, what caused it, and the extent of the inju-
ries or damages, if any. Of course, investigations need not all be
conducted to the same depth. Sometimes a limited investigation is
sufficient. Usually, however, and especially with serious accidents,
an immediate and in-depth evaluation is needed to assess the expo-
sure and determine whether and how to respond to the claimants or
potential claimants. Occasionally, a response should not be made,
such as when liability is tenuous and doing so might result in misun-
derstanding by the potential claimant that the contact signifies a
willingness to pay. But even when liability is questionable, it may be
appropriate to contact the claimant to explain what happened,
express sympathy, and also explain why the company was not at
fault. How do we know when and when not to make the contact? The
answer is in what is learned from the investigation] not simply in
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what the facts reveal but also in the emotions expressed by the
potential claimant and witnesses. Moreover, when liability clearly
exists, it is almost always to the company'sl] and to the claim-
ant’s] benefit to make contact and begin a dialogue toward
resolution. The importance of a thorough investigation is equally
important when done by a potential plaintiff in a commercial dis-
pute. Without it, that company may find itself learning that it never
had a serious case to begin with only in the discovery phase of the
litigation, which may be hundreds of thousands of dollars in
expenses later.

Sixth, a plan should be established to manage crises effectively.
This includes the establishment of a Crisis Management Team, so
that specific persons are designated to take the response lead. It also
includes tips on defining and identifying a crisis, investigating, con-
trolling, and resolving crises.

Seventh, is early claim assessment. The early stages of claims, and
also cases, are integrally connected with this topic. That is true of all
claims, and also of cases filed without prior notice to the company.
The concept here is to quickly and aggressively investigate, assess,
and form a strategy for early and successful resolutions. This is the
single strategy that offers the greatest opportunity for rapid expense
reduction.

The eighth method is alternative dispute resolution (“ADR”). The
benefits of ADR and the types of cases in which it may be particu-
larly helpful are discussed.

Ninth, litigation can also be avoided, or exposure reduced, by wise
use of technology. Media monitoring can be used for gathering infor-
mation about events of which companies might not otherwise learn
until a formal claim is made or a lawsuit filed. Case management
software also can be used for claims management and assessment.
New Web-based tools can now be used for “virtual” settlements that,
in appropriate situations, can result in early matter resolution.

Finally, “lessons learned,” or improvement opportunities, may be
the most important aspect of litigation avoidance and management.
Frequently, companies spend large sums litigating the same or simi-
lar preventable problems. This may be because one side of the
company sees the litigation as a law department problem and the
law department acquiesces to that view. The result is that the law
department defends the case, either winning or losing, and the liti-
gation experience is not used as a training tool to improve future
performance. A key function of the law department should be to

This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Counsel Association (ACCA). 16



ACCA's 2002 ANNUAL MEETING LEADING THE WAY: TRANSFORMING THE IN-HOUSE PROFESSION

PRE-LITIGATION MANAGEMENT AND AVOIDANCE 8§ 2:46

claims and lawsuits and increased expense. On the other hand, ener-
getic and proactive management of these elements will result in
lower numbers of claims and lawsuits and likewise, lower expenses.
The whole concept of training the business people with lessons
learned from claims and lawsuits is the prevention of future inci-
dents that can give rise to litigation.

Much wisdom resides in a company’s in-house, but also outside,
counsel. Such “lessons” should be communicated to appropriate com-
pany personnel for discussion and building of awareness among
those personnel of behavior that should be avoided. But not all les-
sons are based upon defects or mistakes. Some of the most valuable
lessons are of good, positive, beneficial actions taken by corporate
personnel which came to light during a claim or a lawsuit and which
helped counsel defend the company. Those actions should be high-
lighted to others so that, again, they may be discussed as good
examples and awareness developed of the kinds of behavior that
should be replicated. The persons responsible also should be
thanked.

Negative actions or product qualities should likewise be noted and
publicized in training presentations. Persons who identify these
should also be thanked. All lessons learned( positive or nega-
tive(d are golden opportunities for the company to increase the
quality of its products, processes and procedures. Those who ignore
such lessons will surely repeat the negatives and only randomly
benefit from the positives. By harnessing them into training pro-
grams, companies can prevent the negatives and systematically
repeat the positives.

Despite the extremely liberal liability laws in the United States,
companies and their managers need not give up. In fact, the tools
discussed here show that many companies can have at least partial
control over liability events by studying them and correcting them.
Of course, despite a company'’s best intentions, some accidents will
still occur.

§2:46 Practice checklist

1. “Get inside the client’s head.” A problem can only be effec-
tively understood from the client’'s viewpoint. Learn the client’s
business. (See § 2:4)

2. Maintain regular contact with the management and operating
personnel of the client. Learn about the client’s business, how the
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client operates that business, and the client’'s plans and goals. (See
§ 2:6)

3. Have outside counsel provide a 30 to 45-minute training ses-
sion, approximately once a quarter, for selected management and
operating personnel. Concentrate on examples of litigation avoided
or successfully concluded. (See § 2:7)

4. Avoid suing customers in personal injury litigation. In most
personal injury lawsuits, such as product liability litigation, it is to
the mutual benefit of the product manufacturer, and the customer,
to cooperate in the defense of the litigation. Litigation expense can
be significantly reduced and potential damage to the customer rela-
tionship avoided. (See § 2:8)

5. Keep an eye on the sales and marketing departments. They
are generally the first to know what's happening in the field, what
your competitors are doing, and what representations and warran-
ties your sales force is really making. Regularly consult with the
sales and marketing departments to learn what they know. (See
§2:9)

6. Do not let the sales department draft documents concerning
product safety. When they do, the effectiveness of the warnings
tends to be diluted. The documents become sales pieces as opposed to
warnings. (See § 2:9)

7. Draft and negotiate contracts that further your goals. Prevent
ambiguity that may be misconstrued by a judge or misunderstood by
a jury. Use clear, concise and uniform language. (See § 2:10)

8. When appropriate, negotiate and draft contracts to avoid
cross-complaints. Consider: (1) joint defense agreements with
pre-negotiated apportionment of fault; (2) contract clauses which
eliminate elements of liability; and (3) contract limitation on arbitra-
tion hearing length. (See § 2:10)

9. Oversee and control the contract drafting process for all sub-
stantial contracts. Substantial contracts should only be executed on
behalf of the client by authorized signers, and authorized signers
should never vary from the contract forms prepared by the legal
department, unless and until the variances are approved by the legal
department. (See § 2:11)

10. Participate in the negotiation process. Recognize the differ-
ence between negotiating the deal points (the job of the business
people) and drafting language to accurately memorialize the deal
points (the job of inside counsel). (See § 2:11)
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11. Regularly participate in training the client’'s business and
sales personnel about contracts. Periodically train and retrain the
operating personnel about why the contract is in writing, why there
are a limited number of authorized signers, the purpose for choice of
law, jurisdiction and venue provisions, why the client will not pro-
vide indemnification to the customer, and the purposes for other
required causes. (See § 2:11)

12. Regularly review and update the client’s contract forms. (See
8§ 2:11-2:12)

13. Avoid bad documents. Concentrate on prevention, which is a
function of training. Written communication should be confined to
factual data only. Any writing should be only concerned with the
client’s interest, not the personal interest of the author. (See § 2:13)

14. Minimize the potential for creation of bad documents via
e-mail by training. E-mail communication, like any other writing,
should be confined to the facts, and the client’s interest, as opposed
to the author’s interest. (See § 2:13)

15. Any company that designs, manufactures, packages, stores,
markets, distributes, services or disposes of products should imple-
ment a product integrity program (“PIP”). (See 8§ 2:19-2:26)

16. A key to success of a PIP is the commitment of senior and
middle management to PIP goals. (See § 2:21)

17. To successfully implement a PIP the client must: (1) align
management and operations to support and be accountable for the
product integrity initiative; (2) integrate product integrity into each
phase of a product’s life cycle; and (3) make product integrity infor-
mation available to the entire organization. (See §§ 2:19-2:26)

18. Engage in early investigation and assessment of accidents,
supplier deficiencies, employee complaints, or other events that can
lead to potential claims. (See § 2:27)

19. Train the client’'s employees to effectively respond to initial
complaints about the client’'s products or services. (See § 2:28)

20. Investigate and assess claims about the clients’ products or
service as soon as possible. Time is of the essence and expired time
translates into lost opportunity. (See §§ 2:27-2:31)

21. Be prepared to manage a crisis before the crisis occurs.
Establish a Crisis Management Team whose primary purpose is to
identify, investigate, control, and resolve crises. (See §§ 2:32-2:38)

22. Once the Crisis Management Team has been established,
announce its existence and composition to the entire organization.
(See § 2:34)
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23. Promptly identify a crisis when it occurs. Recognize the type
of events which can create a crisis. After a crisis is identified, advise
the Crisis Management Team. (See § 2:35)

24. Assume the primary responsibility for coordinating, con-
ducting and controlling the client's investigation of a crisis and
reporting the results of the investigation to other Crisis Manage-
ment Team members. Investigate promptly, investigate thoroughly,
preserve evidence and documents, preserve the attorney-client privi-
lege, and utilize outside resources. (See §§ 2:31, 2:36)

25. Control the crisis by being prepared to deal with the media,
the government, and the general public. Adopt a media strategy as
early as possible and communicate the media strategy to all neces-
sary employees. (See § 2:37)

26. Inresolving a crisis, propose various strategies to utilize and
preserve the client’s financial resources. Focus on preventing the
client from being exposed to the uncertainties associated with litiga-
tion. (See § 2:38)

27. In dealing with routine claims, accelerate the process. Typi-
cally, the longer a claim is pending, the more it costs in dollars,
employee down time, potential adverse publicity, and dissatisfied
customers and consumers. Large savings are achievable as a result
of accelerated claim evaluation and disposition. (See § 2:39)

28. Be creative and courageous in the use of new methodologies
to accelerate claim resolution. Hire outside counsel who are part of
the solution and not part of the problem. Utilize “focus group/mock
jury” assessments of liability and damages. Make aggressive use of
alternative dispute resolution. (See §§ 2:39-2:41)

29. Utilize technology to accelerate claim resolution. Implement
a media monitoring program. Utilize video surveillance. Use case
management software. (See §§ 2:42-2:44)

30. Insure that lessons learned from the investigation and
assessment of claims and litigation are communicated to the client’s
managers and engineers. Such “lessons learned” should be commu-
nicated to client personnel so that the client’s products and services
are improved. Teach the employees what works, and doesn't work.
(See § 2:45)
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Scope note

Preliminary considerations

— Goals, objectives and pitfalls of the selection process
— ldentifying potential counsel

— Right sizing of the selection process and time allotted
Requests for proposals

— Cost-effective RFPs

— Selecting the firms to participate
— — The initial list

— — Paring the initial list

— — Conflicts

— — Number of firms participating
— Developing the RFP

— — Format of the request

— — Information requested

— — Format of proposals

— — Schedule

— — Technology

— Evaluation

— —Team

— — Process

— — Weighting criteria

— Selection and notification

— Agreement

Advanced concepts

— Project management

— Earned-value
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§5:28 — Fixed profit

§5:29 — Buyer-driven transaction systems

§5:30 Bidding: Hewlett-Packard’'s RFQ procedure

§5:31 Presentations

§5:32 — Objectives

§5:33 — Discovering the client’s needs

§5:34 — Ensuring effective presentations

§5:35 — Assembling the right presentation team

§5:36 — Making the presentation

§5:37 — Using technology

§5:38 — After the presentation

§5:39 Monitoring performance

8§ 5:40 — Tracking objective performance criteria

§5:41 — Measuring the success of the relationship

§5:42 — Reciprocal performance evaluations

§5:43 Practice checklist

§5:44 Form: Sample letter requesting a proposal

§5:45 Form: Microsoft Projectd sample plan for litigation

8 5:46 Form: Sample outside counsel procedures for filing patent
applications or responses &

§ 5:47 Form: Performance evaluation with outside counsel

§5:1 Scope note

The purpose of this Chapter is to provide insights into certain
formal processes for finding and selecting outside counsel to provide
legal services including litigation. These formal processes include
requests for proposals, bidding, presentations and so-called beauty
contests. In particular, in the section dealing with requests for pro-
posals, the selection of firms for participation will be described as
well as the development of formats for requests and responding
proposals. ! The evaluation of proposals and the selection and notifi-
cation procedures will also be covered. Hewlett-Packard's RFQ
procedure for bids will be discussed in Section 5:30 and in Section
5:31 a number of aspects regarding presentations by law firms will
be covered. The Chapter includes a description of some advanced

[Section 5:1] at infra § 6:47. See also Chapter 49
1The law firm perspective in “Corporate Information Technology
responding to RFPs is also discussed ~ Transactions” at infra § 49:12 on the

in Chapter 6 “Marketing to Poten- Useé of the RFP process to select
tial Corporate Clients” at infra information technology vendors.

8§ 6:22. A sample response is set forth
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concepts in managing outside counsel, such as project management
using specialized software, and various incentive, cost-controlling
systems and procedures. The Chapter concludes with recommenda-
tions on how to monitor the cooperative relationship between the
client and outside counsel in order to assure that the goals of the
selection process are achieved.

§5:2 Preliminary considerations

Preliminary considerations in the selection process include setting
a goal, developing alternatives for the selection and “right sizing” the
selection process to assure economic application of resources. In the
case of litigation, time is usually a critical factor. A plaintiff, being
the initiator of litigation, generally has much more time to identify
and retain the best trial counsel available for its representation. A
defendant, on the other hand, usually has 20 days after service of a
complaint to respond to the complaint, so a defendant must act
expeditiously to retain trial counsel. Some of the processes described
in this Chapter may be more acceptable than others depending on
the time available to a party.

§5:3 — Goals, objectives and pitfalls of the selection
process

Clearly the goal is to select that outside counsel who will render
the best service and give the best advice and counsel for his party’s
case at the most reasonable cost. Large corporations, with estab-
lished and sophisticated legal departments, usually have a large
bank of knowledge of and experience with appropriate law firms. In
many cases, the selection of counsel may almost be automatic.
Smaller companies or those fortunate enough to have had little or no
prior experience with litigation or need for extensive or specialized
legal services, may find the prospects of finding suitable counsel
baffling and overwhelming, and certainly challenging. In this Chap-
ter we will explore various routes to the selection of appropriate
outside counsel best calculated to lead to victory or satisfactory solu-
tions to the client’s problems at the most affordable cost. It is also
possible for clients, unfamiliar with law firms having the requisite
skills and experience, to conduct a computer-based survey of law
firms specializing in the area or areas of interest or need.

One of the principal pitfalls is to become enamored by a skilled and
artistic presentation of a firm's capabilities and personnel. Large
firms almost always have impressive senior partners who are good
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at selling their firms. These are usually lawyers who have been and
are successful in persuading judges and juries to buy their view-
points and conclusions. The client must, from the beginning of the
selection process, make sure that he is interfacing with the firm’s
lawyers who will actually be assigned to represent and advise the
client. One of the drawbacks of relying solely on the presentation
process in selecting counsel is the “canned” or staged performance by
the presenter so that it is difficult to separate the performance from
reality. What you see is not always what you get. Likewise, as in
many other situations, going for price alone may also not be in the
client’s best interests. Having said that, one must remember that
successful lawyers are in great demand, and demand drives the
price.

§5:4 — ldentifying potential counsel

The processes of selecting the proper counsel which are discussed
in this section range all the way from acting on the simple recom-
mendation of a trusted business associate to a sophisticated
competitive bidding process with a number of law firms vying for
your business.

No matter what procedure may ultimately be utilized to select
outside counsel, at some point a personal interview is recommended,
especially with heretofore unknown counsel. At least one advantage
of conducting an early interview is to avoid the waste of time and
money in following a selection process only to eventually decide that
a particular counsel will not be acceptable for reasons that could
have been discerned immediately. One often can ascertain that a
particular law firm or trial counsel will be not palatable to the cli-
ent’'s management and its in-house legal staff by an interview or
even an informal meeting. The relationship between the client and
its counsel is all-important if there is to be meaningful and produc-
tive interaction between the two and a successful representation.
Both must feel free to communicate. If nothing else is determined at
an early interview except that the counsel under consideration is
personable and congenial and likely to work well with the client and
its employees, this initial interview will have served its purpose. In
sum, there is no point in pursuing the possibility of retention further
by any procedure when the client is not likely to be comfortable with
the firm or its members, where the “chemistry” is not positive. Of
course this interview may be characterized as a “beauty contest” but
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it should not be the sole basis for selecting counsel. Rather, it is a
consideration that must be explored before finally making a selec-
tion.

No matter whether an interview is scheduled initially or later, it is
best done at the law firm’'s premises where the client’'s personnel
have an opportunity to meet other members of the firm and to see
first-hand what the firm'’s tools and physical resources are. This
often may be less expensive than requiring the firm to make availa-
ble its legal staff at some distant location requiring extensive
traveling. No matter where or when the interview takes place it is
imperative that the client meet the firm’s lawyers and support staff
who actually will be working on the matter for which the firm is
being hired. As to the client’s attendees, certainly the in-house law-
yer or lawyers who will be interfacing with the firm must be present.
Similarly, non-legal members of the client’'s organization who will
likely be involved directly with the law firm should attend. Also,
those client employees who have particular knowledge of the matter
or subject (and therefore likely to be ongoing sources of information
to the law firm) should be included.

After an identification of potentially suitable law firms by any
means,! at least three to four law firms should be nominated for
further consideration. The client will be best able to make an
informed selection if there are alternatives, not only dollar-wise but
tactically or strategically as well. At this point, a decision must be
made as to whether to proceed with more formal presentations by
the candidates as to the make-up of their firms and their capabilities
if this has not been done previously. As indicated earlier, it is critical
that the client knows who is being proposed by the firm as their
team. What is the experience of this team? How familiar are they
with the law applicable to the issues or the prospective case? How do
they propose to deal with the particular legal issues and facts of the
situation?

To make these presentations productive, the client must prelimi-
narily supply the candidates with as much background information
as is available and with enough advance time for the firms to absorb
the salient aspects of the prospective litigation or area of concern and
formulate an initial approach as to how the matter might best be
dealt with. Obviously all the firms under consideration must be
given the same set of facts and objectives by the client. As noted

[Section 5:4]
1 See infra 8§ 5:8-5:9.
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earlier, time may be of the essence, especially where the client is the
defendant in a lawsuit, and may only have 20 days to respond to a
complaint. In such instances, it may be well to have an established
understanding with an unrelated law firm or even with an attorney
within the corporation to immediately request an extension of time
for filing an answer or otherwise respond so as to provide adequate
time to find and select trial counsel and draft an appropriate
response.

§5:5 — Rightsizing of the selection process and time
allotted

Whether outside counsel is being sought for litigation or other
services, time is a factor that limits the field of candidate law firms.
In general, it is suggested that no more than four firms can be
properly and meaningfully evaluated in the selection process. How-
ever, it may be appropriate to invite more than four law firms to
participate if the engagement is likely to be very substantial or
involve a variety of issues that may be beyond the resources of any
one law firm. Thus, if the matter may involve complex scientific or
technological aspects as well as sophisticated banking or investment
procedures, it may be necessary to include firms having the requisite
or specialized knowledge and skills not likely to be found in any one
law firm. Fewer than three firms may not provide reliable or signifi-
cant comparative data.

The firms must be given adequate time to receive and digest the
facts and background of the case or matter for which they may be
retained as well as to conduct meaningful legal research so as to
understand the issues framed by the facts. In technologically inten-
sive cases, there is also the necessity of allowing time for the firms to
come up to speed on what may be wholly new ground for the firm.
Thus, even a firm adequately staffed with attorneys having an elec-
trical engineering background must have time to permit these
attorneys to grasp and understand the principles of transmitting
color television signals, for example. Finally, time must be allotted to
developing a rational financial analysis of the matter and the ser-
vices needed so that a proposed budget will be reasonably sound. The
financial analysis may also include an estimate of the possible expo-
sure of or risks to the client including the extent of prospective
damages that may be awarded. This analysis may be performed
completely separately by organizations that specialize in litigation
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the new firm will just adopt the work done to date in the matter or
case by the first firm. In effect, the client may well end up paying
twice for the same thing. In the event that such change becomes
imperative, every effort should be made to keep the first law firm
involved in the matter in some capacity. Hence, the relational
aspects of the representation by two firms becomes challenging and
perhaps unacceptable.

In such an eventuality, should the selection process be repeated
from the beginning? Time may be a limiting factor here since the
matter may not permit delay or the lawsuit is not going to stop while
the client searches for new counsel. This therefore suggests that the
best course for the client is to return to the roster of the firms
originally considered and select the runner-up. Even so, the succes-
sor law firm will need time and assistance to come up to speed, which
emphasizes the high desirability of keeping the first firm on board as
a part of the team. Such a mid-course change can be disastrous and
demonstrates the importance of client and counsel working out their
differences by regular case reviews and reciprocal performance eval-
uations to make it unnecessary to ever bring new counsel on board
once the case has gotten underway.

§5:43 Practice checklist

A. Requests for Proposal

1. Determine the right size for the selection process for the
amount of exposure. (See 8 5:7)

2. Develop the long list of qualified firms to be considered for
selection. (See 88 5:8 and 5:9)

3. Pare the initial list to select which firms should be consid-
ered for participation in the RFP process. (See § 5:10)

4. Carefully consider the conflict of interest situation and
ramifications to determine if some of the firms should be
eliminated from the RFP process because of conflicts. (See
§5:11)

5. Determine the number of firms that will participate in the

RFP process in order to obtain competition and to get an

adequate choice. (See § 5:12)

Develop the request for proposal. (See § 5:13)

7. Establish the compensation scheme for the legal services
that will be provided. (See § 5:13)

o
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11.
12.

13.
14.

15.
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Set the evaluation criteria and determine if weighting fac-
tors will be used. (See § 5:14)

Determine the information to request in the RFP. (See
§5:15)

Establish the format and the limits for the proposals sub-
mitted by the firms. (See § 5:16)

Establish the schedule for the RFP process. (See § 5:17)
Determine the evaluators and notify them of the criteria
and schedule. (See §8 5:19 and 5:20)

Evaluate the proposals. (See § 5:22)

Select the winning firm and notify all participants of the
results. (See § 5:23)

Enter an engagement agreement. (See § 5:24)

B. Presentations

1.
2.
3.

4.
5.

Establish the objectives of the presentation. (See § 5:32)
Determine the client’s needs. (See § 5:33)

Assemble the right team to give the presentation. (See
§ 5:35)

Make an effective presentation. (See § 5:36)

Learn from the outcome. (See § 5:38)

C. Monitoring Performance

1. Track objective performance criteria. (See § 5:40)
2. Theclient and the law firm should meet monthly to monitor
performance and expectations. (See § 5:40)
3. Prepare and share reciprocal performance evaluations. (See
§5:42)
§5:44 Form: Sample letter requesting a proposal
Date
Partner
Law Firm
Address
Subject: Request for Proposal
Dear :
As we have recently discussed, ___ Company is inter-

ested in selecting an additional intellectual property law firm to
assist us on litigation related matters. Toward that goal, we invite
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your firm to submit a proposal to us and then to give us a presenta-
tion about your firm’s capabilities.

Your written proposal should address the evaluation factors listed
in Attachment A, Request for Proposal Evaluation Criteria. Those
evaluation factors in Attachment A followed by an asterisk require a
numeric response and should be listed in Attachment B, Quantita-
tive Evaluation Factor Table. The proposal should not exceed 20
pages, one-sided, exclusive of both the cover letter and the completed
Attachment B. Three copies of the proposal must be submitted by
close of business on September 6, 2000 to receive consideration.

In regard to the presentation, we have scheduled 10 AM to 1 PM
on September 17, 2000 in our Palo Alto offices. We would expect an
hour presentation by members of your firm on your firm’s capabili-
ties, an hour of question/answer/clarification on your proposal and
presentation, and an hour for lunch and informal discussion.

We look forward to receiving your proposal and meeting with you
on September 17, 2000. We plan to complete hearing presentations
by September 20, 2000 and evaluation of proposals by October 1,
2000. We will notify all law firms submitting a proposal of the out-
come on October 7, 2000. If you have any questions about the
evaluation process or criteria, please contact me at -[phone number].

Sincerely,

Manager of Litigation
Corporate Legal Department
cc:

O West Group Pub. 9/2000 (SPC)
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Chapter 6

MARKETING TO POTENTIAL
CORPORATE CLIENTS

by

Louis J. Briskman
James W. Quinn
and

Peter A. Antonucci*

§6:1 Scope note

§6:2 Preliminary considerations

§6:3 — The role of marketing in today’s marketplace for legal
services

§6:4 — Cost considerations and effective marketing

865 — Ethical considerations

86:6 — ldentifying and targeting the corporate decision maker

§6:7 The marketing players: Their roles and commitments

§6:8 — Inside counsel and the modern corporate client

§6:9 — Outside counsel

§6:10 — — Firm management and the partnership at-large

§6:11 — — The firm’s associates

§6:12 — — The firm’s marketing director and other non-legal staff

§6:13 The how-to of legal marketing

§6:14 — Self-analysis

§ 6:15 — Evaluation of the competition

§6:16 — Definition of target audience

§6:17 — Cost-benefit analysis

§6:18 — Alternative fee arrangements

§6:19 — Other considerations

§6:20 Marketing tools

§6:21 — Requests for proposals (“RFPs™)

§6:22 — — How to respond to a request for proposal

§6:23 — — RFPs from a corporate client’s perspective

* The authors gratefully acknowl- M. Columbus, Manager of Public
edge the significant contributions of ~ Affairs at Weil, Gotshal & Manges
David R. Fertig, Associate at Weil, LLP, in the preparation of this
Gotshal & Manges LLP, and Peter Chapter.
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§6:24 — Pitch books

§6:25 — — How to create and utilize persuasive pitch books

§6:26 — — A corporate client’s perspective on pitch books

§6:27 — Internet Web sites

§6:28 — — Successful marketing through a firm’'s Web site

§6:29 — — A corporate client’s view of the Internet from a
marketing perspective

§6:29.1 — — — Other new technologies

§6:29.2 — — — Online Client Relationship Management Systems
(OCRMs)

§6:29.3 — ——Video conferencing

§6:30 — Newsletters

§6:31 — — How to create and utilize effective newsletters

§6:32 — — A corporate client’s perspective on newsletters

§6:32.1 — — Annual reports

§6:33 — Law firm seminars

§6:34 — — How to effectively utilize seminars

§6:35 — — Seminars from a corporate client’s perspective

§6:36 — Firm brochures

§6:37 — — How to create and utilize effective firm brochures

§6:38 — — A corporate client’s perspective on firm brochures

§6:39 — Beauty contests

§6:40 — — How to prepare for and win a beauty contest

§6:41 — — A corporate client’s perspective on beauty contests

8§ 6:42 — Bar association activities

§6:43 — Secondments

8§ 6:44 — — How to build client relationships through secondments

§ 6:45 — — What the corporate client seeks to obtain through a
secondment

§6:46 Practice checklist

8§ 6:47 Form: Sample response to a request for proposal

8§ 6:48 Form: Sample pitch book

§6:49 Form: Sample Internet Web site

§6:1 Scope note

Over the past decade, and consistent with “value chain” economic
principles, modern corporations have developed substantial legal
departments that are filled with sophisticated, skilled and exper-
ienced in-house lawyers. ! Yet, for a variety of reasons, ranging from

[Section 6:1] The Metropolitan Corporate Coun-
1 See, e.g., In-house Legal Staffing  sel, Nov. 1999, at 34 (discussing the
Trends: Skills in Demand for 2000, “considerable growth among corpo-
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the need to retain legal specialists who possess particular expertise
in a given area of the law to the sheer size, complexity and novelty of
the issues with which they are confronted, modern corporations con-
tinue to find themselves in need of outside counsel. At the same time,
both the cost of legal services and the number of skilled lawyers and
reputable law firms have continued to grow at an exponential
rate. 2Faced with such rapid expansion and a simultaneous empha-
sis on cost-cutting, corporate clients are confronted with an
increasingly difficult task when faced with legal matters that call for
outside counsel: how to select among the qualified lawyers bidding
for their business, while at the same time keeping costs down.

On the flip side of the coin, one of the most serious issues facing
outside counsel and law firms today is how to understand, reach and
retain not only the corporate clients they serve today, but those they
would like to serve tomorrow. This problem, though relatively new to
the legal profession by comparison to other areas of professional
practice, now looms large in the practice of every law firm, large or
small. In addition to the unparalleled growth of lawyers in the
United States, the market for legal service providers has become
flooded in recent years by non-traditional competitors of domestic
law firms such as foreign law firms, banks, insurance companies,
and accounting and consulting firms. Now more than ever, law firms
must not only possess good lawyers, savvy management and clear
strategic thinking, but they must excel at developing smart,
cost-effective marketing strategies if they are to realize their poten-
tial in today’s dynamic legal environment.

rate legal departments Mar. 29, 1999, at 1 (noting that

nationwide”); What Your Clients
Really Want and How Partners Can
Meet These Needs, Partner's Report
for Law Firm Owners, June 1999, at
1 (“Industry data also now show that
a majority of companies have
increased the number of in-house
lawyers.”).

2 See, e.g., Dorothy Hughes, New
York Firms and Market Robust,
Many Report Double-Digit Growth,
N.Y.L.J., Dec. 13, 1999, at S4 (noting
the overall “healthy growth” of law
firms in New York); Rocco Cam-
marere, 1992-97 Golden Years;
Firms Earned a Mint, N.J. Lawyer,

O West Group Pub. 9/2000 (SPC)

newly-released figures from the U.S.
census bureau indicate that the
number of law firms across the
United States has increased from
153,462 in 1992 to 168,206 in 1997,
an increase of 9.6 percent); R. Scott
Rogers, Robust Economy Accelerated
Firm Growth in ‘99, Illinois Legal
Times, July 1999, at 1 (observing
that 55 firms in the “Top 100 List”
added attorneys, that two new firms
were added to the “Top 100 List,”
and that the total number of attor-
neys in the “Top 100” firms has
increased by just over one percent a
year for most of the decade).
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This Chapter examines the modern corporate client and the mod-
ern outside counsel, and the role that marketing plays in today’'s
legal marketplace. It then discusses some of the best and most com-
monly used marketing tools that are available to outside counsel
today. It addresses marketing in general, and each of the marketing
tools explored, from the perspective of outside counsel, and explains
how each of the various marketing tools can best be used to lead to
referrals, repeat business and new clients. It then offers a glimpse
into each of the marketing tools discussed from the experienced and
pragmatic perspective of a prospective corporate client.

§6:2 Preliminary considerations

Before engaging in any meaningful marketing activities, the law-
yers in any firm must really take a moment to consider a few
seemingly innocuous, but truly significant, threshold issues. For
instance, why should the firm go to the expense and trouble of mar-
keting its services? After all, the firm0O particularly if it's a small
oneld may already have an adequate client base, and a marketing
campaign will no doubt drain certain resources (i.e., time and
money) that could otherwise be put to other, perhaps more produc-
tive uses. Furthermore, assuming that marketing is in fact
necessary, does this mean that the firm must retain an outside
consulting firm and engage in a full-blown campaign complete with
expensive advertisements? Does the firm have to publish brochures?
How about newsletters? How much money does the firm have to
devote to its marketing efforts? How much money can the firm afford
to devote to marketing efforts? Are there ways in which the firm can
effectively market its services with a modest budget? If so, through
what methods? Moreover, to whom exactly should these marketing
efforts be directed? Finally, are there particular ethical constraints
which must be observed in marketing the firm’s services? How can
the firm avoid falling into common, but serious, pitfalls?

The following four sections address each of these preliminary con-
siderations.

8§6:3 — The role of marketing in today’s marketplace for
legal services

Until recently, lawyers and law firms did not focus on the need to
market their services in the modern sense of the term. The practice
of law was considered a specialized service, which relatively few
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people were qualified to provide, and clients were extremely loyal,
tending to view their lawyers as lifetime business advisors and confi-
dantes. To put it in economic terms, “competition” was low and
“demand” was relatively high. Lawyers[] and large law firms, in
particular( tended to “sit back” and practice their skills, and were
“sought out” by clients in need of legal services.

Over the course of the last decade, however, a great deal has
changed in the marketing of legal services. Throughout the 1990s,
competition for legal work increased substantially as the number of
lawyers] and the number, and size, of reputable national and
regional law firmsO multiplied exponentially.! In addition, large
corporate clients were hiring more inside lawyers to handle more
complex legal work including litigation and corporate transactional
work.2 Taken in combination, this had the effect of limiting the
supply of legal work available, while simultaneously reducing the
demand for outside counsel. Law firms began to take notice of missed
opportunities as favorite clients, and would-be clients, were retain-
ing competitive law firms to do business that they thought should
come to them. Often, they simply failed to make the client aware of
the scope of their practice or depth of their expertise, and missed an
opportunity to develop or expand their client relationships. It did not
take long before even the most formal and traditional firms began to
recognize that legal marketing had a place in their practices.

Today, even with a prospering economy that is replete with
large-scale corporate transactions and litigation, these trends are
continuing. Not only has the number of lawyers and law firms in
every major city across the country continued to grow, but most large
corporations now possess full, in-house legal departments that han-
dle not only the routine corporate work, but large, sophisticated
matters as well. In addition, non-traditional players including the
huge, well-financed international accounting and consulting
firmsO each of which have become sizeable law firms in their own
right0 have begun making inroads into the legal arena. Proposals
aimed at easing current restrictions on the practice of law, so as to
permit multi-disciplinary firms to exist in this country, threaten to
enhance the competition for legal services even further. Moreover,
with the renewed emphasis in today’s corporate climate on budget-
ing, corporate governance and “partnering,” corporations are
increasingly consolidating legal work that was previously spread

[Section 6:3] 2 See supra § 6:1 note 1.
1 See supra § 6:1 note 2.

0 West Group Pub. 9/2000 (SPC)
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among several firms into a much smaller number of firms, with
whom a “partnering” relationship is then developed. Thus, it is
becoming increasingly apparent that clear and well-developed mar-
keting strategies( and savvy marketing skillsO are essential
ingredients for success in today's legal market.

From the buyer’s perspective, i.e., the client’s point of view, legal
services marketing has also become increasingly important. As liti-
gation and transactions become both more complex and more global,
clients need tools to make sure they are selecting the right firm for
the right job. Information and communication are key. Marketing
tools of the type discussed in this Chapter can be an important (and
in some cases the only) way for a client in Austria to know who to
select for legal work to be done in New York City, Phoenix, Arizona
or Bangkok, Thailand.

Unfortunately, many lawyers and law firms are unaccustomed to
the modern marketing methods that prove most successful in today’s
dynamic professional environment. Gone are the days of “market-
ing” oneself, or one’s firm, over “three-martini lunches” at the “old
boys’ club.” Lawyers these days must be proficient in the art of
winning beauty contests, preparing persuasive pitch books, respond-
ing quickly to requests for proposals, hosting seminars, and drafting
and disseminating effective written and visual materials. Outside
counsel and their internal marketing staffs must be fully fluent with
such traditional marketing concepts as branding, product analysis,
product segregation, developing core competencies and creating
targeted promotions (all of which are discussed later in this Chap-
ter). And, of course, no lawyer can afford to be unfamiliar with the
high-tech world of the Internet, Web sites and e-mail.

§6:4 — Cost considerations and effective marketing

To succeed in today’s ever-evolving and increasingly competitive
legal market, lawyers and their firms must be committed to allocat-
ing sufficient resources to implement a successful marketing plan.
To be sure, marketing campaigns in the modern professional world
can consume significant resources in terms of both time and money.
Smaller firms that possess less manpower and fewer financial
resources, however, need not feel at a disadvantage when it comes to
business development. As explained in more detail below, there
exists a variety of relatively inexpensive, yet highly effective, mar-
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sought out, by outside counsel.?

§6:45 — — What the corporate client seeks to obtain
through a secondment

CBS has used various forms of secondments over the years. Usu-
ally, they are excellent examples of the flexibility of a law firm and
its willingness to go the extra mile for the company. It is a service
which we greatly value.

The most obvious arrangement is to have a lawyer from the firm
actually have an office in the law department and be accessible to
work on assigned tasks for the company. This has been done when
hiring a new employee is not appropriate or when a project has a
finite but intense period of activity. For instance, when we
announced the sale of a division and the legal activity of that division
increased during the period of time prior to the closing, we made
arrangements to have an associate of a law firm work alongside our
in-house lawyers for three months. This turned out to be a good
learning opportunity for the young associate, kept our divisional
lawyers’ heads above water and was put together for a cost far less
than an hourly rate. The firm’s willingness to assist us and make
reasonable fee arrangements for this three-month period further
cemented a good relationship.

Also, on occasion we have seen the secondments, such as the one
described above, lead to an offer of employment. Generally, the com-
pany, the individual and the law firm have had good experiences in
these relationships.

The type and degree of flexibility and cooperation at the law firm
which are necessary to make secondments work are tremendously
valuable to the company and engender a deep appreciation at the
company for the firm'’s help.

8§6:46 Practice checklist

A. Preparing to Market a Firm’s Legal Services

1. Before engaging in any marketing activities, conduct a criti-
cal self-analysis. Candidly evaluate all of the firm'’s strengths and
weaknesses, and perform a frank product assessment( i.e., deter-

[Section 6:44] 88 8:26, 26:27, and 40:22. See also
1 See discussion of ethical issues infra §31:14 on the duty to
arising from secondment in infra supervise.

O West Group Pub. 9/2000 (SPC)
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mine what services the firm currently offers and what additional
services the firm can realistically offer. (See § 6:14)

2. Based on a critical self-analysis of the firm, identify the
firm’s target audiencel i.e., a realistic universe of potential clients
which the firm can pragmatically pursue. Establish parameters
that define the type of client the firm wishes to attract, and con-
sider, among other things, the economic feasibility of accepting
certain types of clients and/or representations. (See §8 6:16, 6:17)

3. Based on the foregoing, ascertain the relevant market in
which the firm competes and identify the firm’s leading competi-
tors in that market. The market definition should extend to all
firms that offer the same services to the same general client bases
and should make distinctions, as appropriate, based on geographic
considerations and the like. (See § 6:15)

4. Evaluate the competition and determine how and why the
firm can offer particular services better than other firms in the
same competitive set. Consistent with the results of such an evalu-
ation, develop a unique identity that the firm would like to portray
and implement strategies designed to perpetuate that identity.
(See 88 6:10, 6:12, 6:15)

5. Integrate technology into the firm’'s everyday practice. Con-
sider investing in a versatile, integrated computer platform that
offers e-mail and Internet access as well as the ability to interact
with the applications most frequently used by the firm’s clientele.
Consider also investing in technology that enables the firm to scan
and electronically store documents, send and receive information
online, monitor the status of pending litigations and transactional
matters, create effective audio and visual trial aids, and comply
with electronic filing rules now prevalent in many jurisdictions.
(See § 6:10)

B. Marketing a Firm’s Services in General

1. Actively engage in “trend-spotting” and dedicate ample time
to other activities designed to identify nascent areas of the law.
When developments in the business and legal worlds suggest new
and potentially profitable opportunities for the firm, management
should consider developing within the firm corresponding finite,
specialized practice areas that will enable the firm to effectively
provide valuable legal services in emerging areas of the law to
existing and future clients. (See §8§ 6:10, 6:19)
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2. Devote significant time and resources to measures designed
to retain existing clients and expand the services provided to
them. Client surveys, routine follow-up and periodic entertain-
ment events ought to be considered, and serious thought should be
given to designating a single partner who can serve as “relation-
ship manager” for each of the firm'’s principal clients. (See § 6:10)

3. Consider how the firm might utilize marketing materials to
influence existing and potential corporate clients to “buy” certain
legal services they might otherwise “make” in-house. For instance,
consider disseminating marketing materials which compare: (1)
the proficiency of inside and outside counsel in certain select fields
of law; (2) the proficiency of inside and outside counsel in perform-
ing certain tasks or functions; (3) the capacity and operating level
of the client’s corporate legal department with the capacity and
operating ability of outside counsel; (4) the in-house availability of
multi-disciplinary expertise and support services and the ability of
outside counsel to provide such expertise and/or services; (5)
access to, and responsiveness of, inside and outside counsel; (6)
partnering prospects of outside counsel; and (7) the cost of
in-house legal services with the cost of outside counsel. (See § 6:8)

4. Stay abreast of recent industry and legal developments and
become familiar enough with clients’ operations that the firm can
understand how such developments might impact its clients’
interests. A firm’s attorneys, including junior and senior associ-
ates, should become intimately involved in all facets of the
representations in which they are involved, and should be present
at client-related meetings, conferences, negotiations and court
appearances so that they not only are well-equipped to contribute
to their clients’ causes and to respond competently to client inquir-
ies, but so that they begin to develop a rapport with clients and
other contacts. (See § 6:11)

5. Consider attending bar association seminars, workshops
and other organized training programs that are designed to edu-
cate on industry and legal topics and cultivate lawyering skills.
(See §6:11)

6. Consider undertaking significant pro bono activities which,
aside from providing public relations benefits, provide fertile
ground for realistic, on-the-job training for a firm’'s young lawyers.
(See §6:11)

7. Consider becoming involved with bar associations and other
professional associations. Such involvement allows a firm'’s law-

O West Group Pub. 9/2000 (SPC)
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yers to develop relationships and meaningful contacts with jurists
and other practitioners, while simultaneously enabling them to
develop their professional reputation, and that of their firm,
through publications and legislative involvement. (See § 6:42)

8. Consider hosting in-house seminars devoted to timely
industry or legal topics. Be certain to highlight the
cross-disciplinary aspects of the topics that form the nucleus of the
seminar, since doing so offers the firm an opportunity to under-
score valuable legal services which clients may have overlooked
and to display the breadth, diversity and synergies of its own
practice. Provide attendees with meaningful takeaway materials
that serve not only as a valuable resource for attendees, but as a
reminder to potential clients of the firm’s expertise on the subjects
covered. If possible, offer CLE credits to those in attendance. (See
§ 6:34)

9. Create, and periodically update, a firm brochure that con-
tains an overview of the firm, highlights of the firm's practice, a
detailed description of the firm'’s practice areas, descriptions of the
firm’s various offices, representative clients, and the like. Because
brochures have long “shelf lives,” however, when deciding what to
include in a brochure, be sure to distinguish between information
that is of passing appeal or is likely to become obsolete in the near
future and information that is of lasting value. In addition, be
certain that the brochure complements the firm’'s image or iden-
tity. “Cutting edge” firms that specialize in technology-related
fields, for instance, should seriously consider modern alternatives
to the traditional paper brochure such as “video brochures” that
utilize CD-ROM or DVD technology. (See § 6:37)

10. Design and maintain a “user-friendly” Internet Web site
that contains detailed background information about the firm and
its lawyers and a “virtual library” containing newsletters,
speeches, white papers, and articles authored by the firm'’s law-
yers. (See § 6:28)

11. Publish and disseminate periodic newsletters that contain
timely, topical information on subjects of current interest to poten-
tial and existing clients. Be certain that such newsletters contain
not just “hard facts” or summaries of current issues or recent
developments, but perceptive analysis of those matters as well.
(See § 6:31)

12. Inall marketing materials, be certain to refrain from mak-
ing any statement that might be construed as “false” or
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“misleading.” Under the ethical rules of most jurisdictions, a com-
munication may be considered “false” or “misleading” if it: (1)
contains an omission of material fact or law, or omits a fact neces-
sary to make the communication, when considered as a whole, not
materially misleading; (2) creates, or is likely to create, an unjusti-
fied expectation about the results a lawyer or law firm can achieve,
or states or implies that the firm can achieve results by means that
violate relevant rules of professional conduct or other laws; or (3)
compares the lawyer’s services with other lawyers’ services, unless
the comparison can be factually substantiated. (See § 6:5)

13. Ifincluding the names of clients in marketing materials, be
certain to obtain their prior written consent. Ethical rules in most
jurisdictions prohibit dissemination of the names of clients absent
their prior written consent. Be certain, too, not to divulge confiden-
tial information concerning representations undertaken on behalf
of other clients. (See § 6:5)

14. Inall marketing materials and communications, be certain
not to offer general solutions to fact-intensive problems or to rely
on results obtained on behalf of other clients. Absent reference to
the specific legal and factual circumstances surrounding prior
engagements, such statements may create unjustified expecta-
tions in the minds of prospective clients and run afoul of the
general prohibition against “false” or “misleading” communica-
tions. (See § 6:5)

15. If identifying a particular area in which a firm specializes,
be certain not to suggest that the firm or its lawyers are “special-
ists or “experts” in any given area unless the firm or its lawyers
have in fact been certified as specialists by a bona fide authority
possessing jurisdiction over the field of the purported expertise.
(See § 6:5)

C. Marketing in Response to Specific Client Inquiries

1. If the firm receives an RFP:

* Review the RFP and determine whether it makes sense to
prepare a response. Consider such things as: the identity of the
prospective client and the nature of its business; the types of legal
services required by the contemplated representation; the geo-
graphic locales in which such services will be required; the
prospective client’s inside legal staff and its objectives in outsourc-
ing the work; and the prospective client’s expectations and/or

O West Group Pub. 9/2000 (SPC)
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demands regarding the timeframe of the contemplated represen-
tation, budgetary constraints and the like. (See § 6:22)

* Once it is determined that a response is in order, gather the
information that will be required to prepare an effective response.
Collect not only internal information and promotional materials,
but specific information about the prospective client, its opera-
tions and business industry, and its expectations. (See § 6:22)

* ldentify who at the prospective client ought to receive the
firm’s marketing materials, and tailor the firm'’s proposals to that
individual or those individuals. If, for example, the corporate deci-
sion maker is not a member of the company’s legal department,
consider including fewer case citations and more general discus-
sions (in layman’s terms) about the topics at issue in the
engagement. (See § 6:6)

* Follow the requested format and answer the specific ques-
tions contained in the RFP. Divide the response, however, into at
least three clearly identifiable subparts(] (1) a concise executive
summary of the lawyer’s or law firm’s proposal, and (2) the formal
responses to the inquiries presented in the RFP; and (3) an appen-
dix containing relevant supplementary information and
documentation. (See § 6:22)

e Consider including in every response: (1) specific informa-
tion, from the firm'’s perspective, about the issues presented by the
contemplated engagement; (2) a brief description of the firm'’s
offices, attorneys, experience and expertise; (3) an explanation of
the firm’s customary billing practices and feasible, potential alter-
native fee arrangements; (4) contacts and references; and (5) a
proposal for a live presentation. (See § 6:22)

2. Ifthe firm is invited to participate in a beauty contest:

e “Scope” the invitation. Determine whether the “contest” is
truly an open one that can realistically be “won,” or whether the
firm was instead invited by the prospective client with the hope
that the contest would simply confirm its pre-disposition to retain
another law firm. If the former, decide whether it is economically
feasible and/or desirable for the firm to take on the contemplated
representation and whether it makes practical sense, therefore, to
participate. If the latter, consider whether participation in the
contest is nonetheless likely to benefit the firm by, for example,
leading to publicity, referrals, or future business. If so, consider
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participating; if not, consider whether to politely decline the invi-
tation. (See § 6:40)

« If a decision has been made to participate in the beauty con-
test, conduct due diligence on the scope of the representation.
Consider investigating: (1) the precise nature of the client’s “prob-
lem” giving rise to the beauty contest; (2) why the client sought out
the firm in the first instance; (3) the names, titles, functions and
backgrounds of the client representatives who will be interviewing
the firm during the beauty contest; and (4) the client’s business
operations, its industry and its competition. (See § 6:40)

» Once sufficient due diligence has been conducted, gather the
appropriate internal and external information necessary for an
effective presentation. Internal information should focus on the
firm’s experience and expertise in engagements similar to the one
being offered since the focus is on the firm'’s ability to service the
particular needs of the clientd not on the law firm’s history. (See
§ 6:40)

» Consider staffing issues. Consider the magnitude of the
potential engagement and the complexity and variety of practice
areas implicated by the subject matter at issue. Be certain to staff
the matter with enough individuals to expertly handle all of the
potential issues that might arise in the course of the representa-
tion, but be careful not to staff so aggressively lest the firm appear
as if it is trying to “milk a cash cow.” (See § 6:40)

* Prepare a pitch book. Integrate existing materials about the
firm with new material directly related to the prospective client
and the matter that has given rise to the beauty contest. Be certain
to include specific information about the practice areas of the firm
that will be addressed in the firm’s presentation, as well as the
biographies of the attorneys who will be active on the engagement
and their experiences in handling similar matters in related
industries. Consider including typical and alternative pricing
methods as well as some “teaser” suggested approaches to the
client’s current matter. Carefully draw the line, however, between
demonstrating sufficient legal acumen to land the contemplated
representation and giving away so much information that the
firm’s services are no longer required. Structure the pitch book as
a means of promoting dialogue between the prospective client and
the firmd not as an exhaustive exposition of the firm’s abilities
and strategies. (See 8§ 6:18, 6:22, 6:24, 6:25, 6:40)
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* Prepare and give a lively, well-orchestrated presentation.
Rehearse the presentation to ensure the absence of glitches that
could embarrass the firm and harm its chances of landing the
business. Utilize technological media such as video and/or
PowerPoint presentations that keep the presentation interesting
and accentuate the firm’'s abilities with respect to technology.
Above all else, however, be certain to emphasize the firm’'s exper-
iences, expertise and capabilities in each practice area that may be
implicated by the potential engagement and the depth of the firm’s
legal and non-legal support staff. Make sure that the “contact
person” or lawyer who introduced the client to the firm attends the
presentation and that at least one attorney from each relevant
practice area is present. Consider designating one partner as the
“relationship manager” for that client so that the prospective cli-
ent has an easily identified contact at the firm. (See § 6:40)

§86:47 Form: Sample response to a request for proposal

Thank you for your letter of (DATE) concerning the provision of
legal services to COMPANY for product alliance transactions. Weil,
Gotshal & Manges LLP (“Weil Gotshal”) is pleased to respond to
your request for proposal to provide legal services in this area. We
have, we believe, a wealth of experience in product alliance transac-
tions, in general, and XXX alliance transactions, in particular. As is
detailed below and as we can review at a future meeting, Weil Got-
shal can provide the highest quality counsel in the most
cost-effective manner.

We are enthusiastic about the opportunity to broaden our ongoing
relationship with COMPANY. As a leading company in both your
industry and the global business community, COMPANY is an
important client of Weil Gotshal, and we are anxious to continue to
develop further and expand our relationship with you.

We are a Preferred Provider to COMPANY in the area of advertis-
ing litigation, and we believe that we have the kind of “partnership”
relationship with COMPANY in that area that you describe in your
Requestd a relationship about which we are very proud. Our own
experience, both with COMPANY and with other clients with whom
we have created that kind of relationship, confirms that the
approach COMPANY is pursuing should yield the quality and cost
efficiency gains that you seek.
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OPERATING ASMALL LAW
DEPARTMENT

by
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and

Lynn E. Pollan
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§40:3 Department centralization

§40:4 Department structure
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§40:8 Department size
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§40:10 Decision making within the small law department

§40:11 — Factors that affect decision making

§40:12 — Work flow decisions

§40:13 — Make or buy decisions

§40:14 — Decisions regarding the handling of legal matters

§40:15 Required practices and procedures
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outside counsel
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§40:28 Form: Memorandum from CEO on use of legal

department(@
§40:29 Form: Standard Retention Guidelines

§40:1 Scope note

This Chapter asks: What differentiates a small law department’s
operations and approach to partnering from that of a large depart-
ment? What affects which approaches will succeed and which will
fail in operating the small law department and in partnering? The
Chapter delves into the impact of a law department’s size on (1) the
make or buy decision; (2) the selection of outside counsel; (3) fee
arrangements; (4) engagement letters; (5) how to maintain the
partnering relationship; (6) how to integrate clients into that rela-
tionship; and (7) how to benchmark and evaluate the relationship.?

A word about this Chapter’s scope, before delving into its subject
matter. Just what is a “small law department?” Attorneys who con-
sider themselves small law department practitioners typically work
in departments of 10 or less attorneys within corporations with capi-
talizations of $1.5 billion or less (referred to in this Chapter as
“mid-size”). Nevertheless, this Chapter probably has more relevance
to the eight attorneys of a Fortune 50 corporation who are assigned
to a divisional headquarters than it does to the sole in-house attor-
ney of a Fortune 500 corporation who has decided to rely on law firms
to handle the vast majority of her client’s legal affairs. 2

Initially, this Chapter explores guiding considerations in structur-
ing and operating a small law department. Many features of life
in-house, such as the law department’'s goals, responsibilities and
risks, and the tensions between ambitious objectives and limited
resources, are similar regardless of size. But some facts of life are
different for small law departments:

< Small law department practitioners have to be generalists; yet
the practice of law is becoming increasingly specialized, as
laws, like society, become increasingly complex.

[Section 40:1] Department Practitioners’ Desk
1 The practice of law in a small Manual (1993).
law department is a vast subject. 2 See also Chapter 41 “The Large

For more articles on the subject, see Company with a Small Law Depart-
American Corporate Counsel Asso- ment,” infra.
ciation Press, Small Law
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e The culture of most mid-size companies, where small law
departments typically reside, tends to be more entrepreneurial
and the environment less structured than the culture of most
large corporations.

< Small law department practitioners tend to enjoy closer contact
with key decision makers and a more comprehensive under-
standing of their corporations than do practitioners in larger
legal departments.

e The margin of error in managing resources for a legal depart-
ment with a budget of $5 million is substantially smaller than
for one with a budget of $500 million.

* Sois the purchasing clout.

These factors differentiate most small law departments from their
larger cousins and have an important influence on the operations of
small law departments and on the best approach to partnering
between small law departments and outside counsel. After exploring
the differentiating factors involved in operating a small law depart-
ment (in Sections 40:2 through 40:15), this Chapter will turn to the
specific subject of partnering between small law departments and
outside firms (in Sections 40:16 through 40:26).

840:2 Principal considerations in operating a small law
department

The overriding consideration in structuring and operating a legal
department, small or large, is the nature of its goal. By and large, the
goal remains the same: to assist the corporation in achieving its
objectives in a way that is legal and ethical, with due regard for
expense and quality. The mere articulation of the goal, however,
exposes the tension inherent in it: limited resources versus the
breadth, depth and quality of legal services needed. How this tension
is addressed gives rise to alternative ways to structure and operate a
legal department, including different approaches to partnering with
outside counsel.

Two factors determine the success of a small law department: (1)
the abilities of the general counsel and staff, and (2) the depart-
ment's environment, external and internal. Success is never fully
achieved, however. The approach that works today may be woefully
inadequate tomorrow, especially given the fast pace of change in
mid-size (and, indeed, in large) corporations these days. How, then,
does the small law department address the inherent tension
between limited resources and the breadth, depth and quality of
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legal services needed, while factoring in the environment, to deter-
mine and adjust its department structure and location, size, staffing,
decision making procedures, work assignments and its approach to
partnering with outside counsel?

Before exploring the answer, here are a few observations about the
environment of small law departments. The same complex legal
environment faces the small law department as the large depart-
ment in most ways. For example, the legal work to register a $200
million corporate bond offering with the Securities Exchange Com-
mission is as rigorous, time consuming, document intensive and
expensive as the legal work involved in registering a $1 billion offer-
ing. Unless the small law department can cut corners or bring some
of the work in-house, the legal costs associated with raising capital
will be higher, in percentage terms, for the mid-size company. Yet
the mid-size corporation’s legal department will not handle enough
bond offerings to justify hiring a bond expert or to enable it to negoti-
ate a volume discount from a law firm.

Some other aspects of the environment are more benign for the
small law department. The mid-size corporation often operates in
fewer industries and has fewer locations. This means fewer areas of
law with which to comply and less need for diversified local law
expertise. The small- to mid-size company operates with fewer
employees (fewer employment law headaches, but also fewer people
resources for achieving its objectives) and tends to be less bureau-
cratic and thus more nimble than the larger corporation.

If there is any one overriding consequence of the myriad environ-
mental factors affecting the small law department, it is the
imperative to do more with less. Thus, in the tension between lim-
ited resources, on the one hand, and the breadth, depth and quality
of legal services needed, on the other hand, small law departments
tend to make more sacrifices in breadth, depth and quality of legal
services than do large law departments because they have to.

§40:3 Department centralization

Most small law departments are centralized. Centralization gen-
erally enhances the small law department’'s economy, speed,
efficiency and consistency. Perhaps the most important reason for
centralizing the small law department is that lawyers who practice
together, in close proximity to senior business managers, enjoy
richer interactions with each other and with key executives. Given
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have spent some of those years in law firms and understand law firm
dynamics. By and large, they have well-honed instincts. If a particu-
lar matter seems to be taking too long or costing too much, it
probably is.

The criticism that such casual benchmarking and subjective eval-
uations lack sufficient quality and objectivity to constitute best
practices is probably valid. As noted in Section 40:2, supra, however,
in the tension between limited resources, on the one hand, and the
breadth, depth and quality of legal services needed, on the other
hand, small law departments tend to make more sacrifices than do
large law departments because they have to. Benchmarking and
evaluating the partnering relationship are areas where such sacri-
fices are made by many small law departments due to their limited
resources. When considering the areas where sacrifices would other-
wise be made (such as hiring quality counsel (both in-house and
outside), adequately staffing to cover the client’s critical legal needs,
offering preventive legal advice and implementing preventive pro-
grams), sacrifices made in these two areas seem relatively benign.

8§40:27 Practice checklist

1. Centralization, including shared support staff, office equipment
and research and training facilities; a centralized filing system,
including forms and research files; and standardization of com-
puters and software generally enhances the small law
department’s economy, speed, efficiency and consistency. (See
§ 40:3)

2. The drawbacks of decentralization include the diminished flexi-
bility in the deployment of lawyers; the reduced economy, speed,
efficiency and consistency of the law department; and the loneli-
ness of being the sole practitioner. The most pernicious problem
with decentralization, however, is the potential for divided loy-
alties. (See § 40:3)

3. Flat organizational structures are common in small law depart-
ments. Each attorney is akin to a partner, looking out for the
other, for the good of the firm and, together, for their shared
clients. (See § 40:4)

4. Attorneys have a high degree of professional autonomy in han-
dling their matters. At the same time, they interact continually
with their colleagues, giving and seeking advice, keeping one
another apprised of the matters they are handling and pitching
in to help each other. (See § 40:4)
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Some law departments divide responsibility for clients along the
lines of corporate divisions. Others divide responsibility for cli-
ents by geographical area. Work will also be divided, to some
extent, along fields of concentration. The model to avoid is the
collection of sole practitioners. (See § 40:4)

General counsel should hire people who are team players and
lead them, and involve them, as a team in the work of the
department, including administrative as well as legal work. (See
§ 40:4)

Most small law departments are comprised of generalists. The
common exception is tax. Even while functioning largely as gen-
eralists, often small law department practitioners have one or
more fields of concentration, such as M&A, securities, finance,
employment and labor, litigation, intellectual property or regu-
latory compliance. (See § 40:7)

Paralegals can be quite useful in small law departments for
reasons of economy, efficiency and versatility. (See § 40:7)
Among the issues that can usefully be used to evaluate the
department numerically are:

* whether the department’'s work has been increasing or
decreasing and at what rate

* the trend in the department’s efficiency

« the cost of making versus buying legal services. (See § 40:8)

Small law departments usually hire experienced lawyers.
Because of the typically flat structure and the need for each
lawyer to take immediate responsibility for a range of projects,
small law departments rarely operate on the apprentice system.
(See § 40:9)

A small law department that favors a rich, cordial, collegial
environment over a hierarchical culture can be a rewarding
place to work, even without the career ladder that larger depart-
ments can usually offer. (See § 40:9)

Inclusive decision making about policies, procedures and staff-
ing usually works well in small law departments. (See § 40:10)
Most small law departments do not have a rigid protocol for
work assignments. They remain nimble, flexible and informal,
grouping attorneys, paralegals and other staff as necessary to
work on bigger matters, but with each lawyer normally han-
dling the work-flow that comes to her directly, without being
funneled through an intake officer. The general counsel does not
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regularly become involved in assigning routine work. (See
§40:12)

14. Collaborative, informal communication serves to keep wor-
kloads relatively even. (See § 40:12)

15. As to the retention of outside counsel, each attorney normally
has the discretion in routine matters to make the decision
whether, and from whom, to buy legal services, without consult-
ing the general counsel or a list of approved counsel. (See
§ 40:13)

16. Once an attorney has demonstrated the requisite skill and judg-
ment, the decisions,such as which matters to handle first, what
strategies to pursue and positions to take and which decisions,
issues and information to take to the general counsel and the
client, are normally left to her judgment. (See § 40:14)

17. Reporting and record keeping should include:

e the prompt entry of every new matter, and the regular
updating of entries, in a department-wide, computerized
tracking system

e the budgeting of every significant matter by the in-house
counsel responsible for it, in cooperation with any outside
counsel retained

«  the preparation of periodic reports. (See § 40:15)

18. Small law department practitioners almost instinctively seek to
handle matters in-house, rather than involve outside counsel.
Their practical approach and more action-oriented role fre-
guently makes it possible for them to size up a situation, assess
legal and business risks and make a decision rapidly. (See
§ 40:17)

19. What kind of legal work should a small law department buy,
rather than make?

*  Work requiring specialized expertise
*  Occasional transactions or cases involving peak volume
«  Litigation. (See § 40:18)

20. In any matter handled by outside counsel, in-house counsel
should play a central role in coordinating with and counseling
company employees and in giving outside counsel direction on
the staffing and overall approach to the conduct of the matter.
(See § 40:19)

21. Companies should to limit the number of vendors they deal
with. Word-of-mouth recommendations are the most important
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selection tools. If no selection results from the internal recom-
mendations, the in-house counsel usually turns to a referral
network, i.e., in-house counsel in other corporations. (See
§ 40:20)

In most small law department engagements of outside counsel,

the standard hourly fee arrangement prevails. (See § 40:21)
Budgeting is clearly justified in the case of significant projects
whose course is relatively predictable. Litigation is often too
unpredictable to lend itself to accurate, comprehensive budget-
ing at the outset. Nevertheless, in a case of any consequence,
in-house counsel should require a budget for the first phase of a
lawsuit (such as the preparation of the complaint or answer and
the initial round of discovery) and a rough budget for the litiga-
tion through trial. (See § 40:21)
Small law departments may be willing to experiment with alter-
native fee arrangements. (See § 40:22)
At the culmination of the selection process, in-house counsel
SHOULD send a confirming letter to the law firm covering the
terms of engagement. (See § 40:23)
Small departments rarely formalize their relationships with
outside counsel with formal reports or regular face-to-face meet-
ings. They rely on communication starting in the selection
process and continuing throughout the engagement. They
depend on a clear statement of the client’s objectives; agreement
over the strategies to be employed to achieve those objectives; a
mutual understanding of the rules of engagement, preferably
confirmed in an engagement letter; acceptance that the in-house
counsel remains responsible for the matter; and continual dia-
logue between inside and outside counsel about the matter and
the workings of the relationship. (See § 40:24)
Integrating the client into the partnering relationship makes
good sense. It is more efficient to have three-way conversations
among the client, outside counsel and in-house counsel when-
ever important discussions are held and important decisions are
made. (See § 40:25)
Benchmarking and evaluation occur informally. The small law
department practitioner does not usually need to conduct a for-
mal post-mortem. If a particular matter seems to be taking too
long or costing too much, it probably is. (See § 40:26)
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§50:6

§50:7
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§50:10
§50:11
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Scope note

Preliminary considerations

— Potential advantages and disadvantages of joint ventures
— Special considerations affecting joint ventures involving
U.S. and non-U.S. participants

Effective partnering strategies between inside and outside
counsel

— To venture or not to venture

— Planning for the long haul

— Implementation

— Post-closing administration

— Organizing the team

Getting in: Structuring the deal

— Typical joint venture documentation

Staying in: Operating the enterprise

— Management structures

— Resolving deadlocks

— Conflicts of interest

— — Non-competition

— — Other potential conflicts of interest

Getting out: Exit strategies and dissolution

— Exit strategies

— Dissolution

Protecting proprietary information: Antitrust considerations

* The authors would like to thank their invaluable assistance in the
James Bluck, James Humphrey, preparation of this Chapter.
Renee Redman and Eric Ward for
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§50:23 — Overview of U.S. antitrust law applicable to joint ventures

§50:24 — Information-sharing under the antitrust laws

§50:25 — Information-sharing during due diligence and negotiation
periods

§50:26 — Information-sharing during the HSR review period

§50:27 — — HSR review 4(c) documents

§50:28 — —*“Gun jumping”

§50:29 — Antitrust concerns during the existence of the venture

§50:30 Protecting proprietary information: Privilege concerns

§50:31 — Waiver of privilege and the common interest rule

§50:32 — Confidentiality agreements and other precautions

§50:33 Avoiding regulatory pitfalls in joint ventures involving U.S.
and non-U.S. venturers

§50:34 — Export controls

§50:35 — — “Dual use” products and technology

§50:36 — — Defense industries

§50:37 — Exon-Florio

§50:38 — Foreign Corrupt Practices Act

§50:39 — U.S. economic embargoes

§50:40 — U.S. antiboycott rules

§50:41 Dispute resolution

§50:42 — Litigation as a “lose-lose” situation

§50:43 — Prior planning prevents poor performance

§50:44 — Your secrets are my secrets

§50:45 Practice checklist

§50:46 Form: Management provisions &

§50:47 Form: Transfer restrictions/right of first refusal

§50:48 Form: “Texas shoot-out” provision

§50:49 Form: General partner waiver of voluntary withdrawal
right@

§50:50 Form: Confidentiality agreement

§50:1 Scope note

This Chapter explores some of the key legal issues affecting joint
ventures. “Joint venture” is not a term of art, but refers generally to
any jointly owned business regardless of its legal form. In this Chap-
ter, we will focus on joint venture companies with two corporate
parents, each having a 50 percent ownership interest (“50-50 joint
ventures”). Equal ownership can produce legal and operational
issues that are not present when one party possesses the ability to
control the joint venture.
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Our approach is intended to be practical rather than schol-
arlyO real world issues and real world solutions based on our own
experiences. Following an introductory section, the Chapter identi-
fies strategies that inside and outside counsel can use to coordinate
and facilitate the negotiation of a new joint venture. The Chapter
then analyzes legal and business issues that corporate lawyers and
other specialists may be called upon to address:

e Corporate law considerations, including the structure of the
joint venture; management/deadlock issues; conflicts of inter-
est; exit strategies and dissolution.

« Antitrust and business considerations affecting proprietary
information generated by the venturers and by the joint ven-
ture before and during the course of the relationship.

¢ Regulatory considerations affecting joint ventures involving
U.S. and non-U.S. venturers.

« Dispute resolution considerations unique to joint ventures.

Tax and accounting considerations are outside the scope of this
Chapter and are not addressed in depth.

§50:2 Preliminary considerations

Although joint ventures take a variety of forms, they typically
have a common underpinning: the desire to establish a business
arrangement which is greater than the sum of its parts. When a
company does not have access to all the resources it needs to exploit a
new technology, market a new product or product line, or enter a new
business or geographic territory, a joint venture can be the ideal
means to share the risks (but also the rewards) of the new endeavor.

Joint venture transactions are often more complex than corporate
acquisitions. The formation of the venture frequently involves an
acquisition of sorts if at least one of the parties transfers assets to a
newly-formed entity. Unlike a typical acquisition, however, where
the parties may have limited dealings with each other after the
closing, the parties to a joint venture (other than a venturer who is a
passive investor) need to work closely with each other throughout
the life of the enterprise. Moving beyond the joint venture’s forma-
tion, there are a variety of issues which affect the operation of the
venture, including management and financial arrangements. If,
despite the best intentions, the parties discover that their attitudes
on particular matters are not always in sync, they will need to know
how to go about resolving disputes and, perhaps most important,
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how and when a party may exit the venture, whether by selling its
interest or by forcing a dissolution.

Since the venture documentation serves as the parties’ roadmap,
we recommend that it cover all stages of the joint venture relation-
ship: (1) getting in (structuring the deal); (2) staying in (operating
the enterprise); and (3) getting out (exit strategies and dissolution).
We will discuss each of these stages in this Chapter. Moreover, a
willingness to anticipate and resolve issues in the documentation,
before they become actual problems, may contribute to a stronger
(or, at the very least, a more certain) relationship later on.

Inside and outside counsel who are involved in the negotiation of a
joint venture should keep in mind that many of the key legal issues
discussed in this Chapter (e.g., how will the venture be structured;
how will the venture be managed; under what circumstances will the
venture be dissolved) arise regardless of the size of the venture or the
size of the respective participants in the venture. Although size may
affect the dollar value of a particular issue, “small” joint ventures
can prove to be as complicated to implement and operate as “large”
ones.

§50:3 — Potential advantages and disadvantages of joint
ventures

Joint venture activity, both inside and outside the United States,
has increased in recent years.1 Companies enter into joint ventures
for a variety of reasons, such as:

1. The desire of Company A to combine its products with the
marketing expertise of Company B, particularly as a means
for Company A to enter a geographic market where it has no
sales force or distribution system in place.

2. Thedesire of Company C and Company D to combine research
and development capabilities where neither company controls
all the intellectual property rights necessary to develop a new

[Section 50:3]

1 Joint ventures announced or
launched during the first calendar
quarter of the year 2000 include a
music joint venture between Time
Warner and Britain’s EMI Group; a
joint venture between IBM and
Qwest to build “CyberCenters” in
the U.S. and Canada to service com-

panies using the Internet for
business transactions; a communi-
cations joint venture between AT&T
and British Telecom; and a joint
venture between Eastman Kodak
and Hewlett-Packard to offer cus-
tomers printing options for film
developing.
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product (for example, a new drug for which each company will
supply different components).

3. The desire of Company E and Company F to combine similar
product lines in order to achieve greater critical mass.

4. The desire of Company G and Company H to achieve
improved manufacturing capabilities or economies of scale by
jointly constructing a new manufacturing facility for their
products.

5. The desire of Company | and Company J, whose businesses
are complementary (for example, a book publisher and a
music company), to expand their respective businesses into
new fields (such as a joint venture to market audio books).

6. Thedesire of Company K, a small company with an innovative
product, to benefit from the name recognition of Company L, a
longstanding industry leader; and the desire of Company L to
“modernize” itself by aligning with an emerging company.

As the foregoing list indicates, the parties to a joint venture are
often motivated by strategic, not financial, objectivesd that is, each
owner is not interested in a purely financial arrangement, but in
participating in a joint venture that will advance the owner’s busi-
ness objectives. A joint venture can serve as a vehicle for expanding a
company'’s existing business (see the example of Company E and
Company F above) or for entering a new or complementary business
(see the example of Company | and Company J above). Joint ven-
tures are particularly well-suited for today’s “high tech” economy,
where new products and technologies are constantly capturing the
public's attention (and wallets). In industries such as telecommuni-
cations, computer hardware and software, cable television (and all
aspects of the Internet), heightened consumer demand for the latest,
fastest and “best” product means that many companies are under
pressure to act quickly in order to remain competitive. If internal
R&D or acquisition prospects do not yield an attractive product
pipeline, then a joint venture may be a critical strategic alternative.

Other potential benefits of a joint venture include:

1. The ability to combine the complementary strengths of the
parties in a manner which does not require that one company
acquire the other.

2. Greater opportunity for a small company to preserve its “cul-
ture” and “entrepreneurial spirit”0in contrast to the
situation that might exist if the company were to be acquired.

O West Group Pub. 9/2000 (SPC)
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3. Inthe case of a joint venture established to market a product,
greater control over marketing decisions than through a
distributorship.

4. The ability to obtain a greater commitment of expertise and
resources from a partner than might be possible through
other cooperative or commercial arrangements.

5. The ability to share the financial risks of the new/combined
business] in contrast to making an acquisition of a 100 per-
cent owned business or starting a 100 percent owned business
from scratch.

Of course, the ability to share risks means that each party, by
virtue of owning less than 100 percent of the venture, must also be
willing to share the financial benefits and, at least to some extent,
forego the ability to operate the business unilaterally. Some other
potential drawbacks of a joint venture include:

1. A potentially more difficult and expensive negotiating pro-
cess, as compared to a 100 percent acquisition. Joint venture
negotiation often involves, among other things, (1) one party’s
acquisition of a partial interest in an existing company or
business or the formation of a new legal entity to which each
venturer will contribute an existing business, cash and/or
other assets, (2) ongoing management and other rights of the
parties as co-owners of the joint venture, and (3) ancillary
agreements with respect to ongoing operational matters such
as licensing of technology to and from the joint venture, sup-
ply of goods and services to the joint venture, use of shared
facilities, etc. (a further listing of common joint venture docu-
mentation is set forth in Section 50:12, infra).

2. The parties’ need to reconcile possibly inconsistent financial
goals. For example, suppose Company A wants the joint ven-
ture to distribute earnings to the parties, and Company B
does not. If the issue arises at the outset, the parties might
address it by agreeing that no distributions will be made dur-
ing an initial start-up period.

3. The parties’ need to reconcile possibly inconsistent strategic
goals. For example, suppose Company C over time desires to
expand the operations of the joint venture, and Company D
does not. The issue may arise at the outset when the parties
negotiate the joint venture’s “territory” (i.e., geographic scope)
and “business” (i.e., operational scope) and must decide how
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In addition to mediation alternatives, one of the more effective
mechanisms for informal dispute resolution in the joint venture con-
text involves discussion and attempted compromise of the parties’
differences by senior business executives from each side. A contrac-
tual provision for such “summit”-style negotiation typically
mandates that the parties’ discussion take place between previ-
ously-designated executives within X days of one joint venturer
notifying the other of the dispute. Only if no resolution is reached
does resolution of the dispute escalate to a more formal level, such as
use of an outside mediator or institution of arbitration proceedings
or litigation.

For this procedure to yield satisfactory results, experience sug-
gests that the senior executives designated to discuss the parties’
disputes be both (1) people responsible for their party’s ongoing role
in the joint venture, and (2) above the management or operational
level at which disputes are most likely to arise initially. In other
words, these individuals should, where possible, be personally com-
mitted to the health of the parties’ continued working relationship
and personally distanced from the genesis of the parties’ dispute.

8§50:44 — Your secrets are my secrets

The widespread exchange of closely-guarded proprietary business
information is a conspicuous feature of the joint venture arrange-
ment. It is vital, then, that the confidentiality of such shared
information not be compromised in the process of dispute resolution
between joint venture partners. While the need to maintain such
confidentiality seems obvious, experience shows that its importance
to one partner (at least as far as the other partner’'s proprietary
information is concerned) often becomes less than paramount once
the parties are at loggerheads. !

Accordingly, the confidentiality, trade secret and intellectual
property provisions of the parties’ joint venture agreement should be
drafted to insure that such information remains strictly within the
parties’ control even where it becomes either the subject of, or rele-
vant to, a dispute between them.

[Section 50:44] or results, where it is clear that the

1 1tis not uncommon, for example, source of the account is one of the
to read detailed press accounts of participants or its counsel.
confidential arbitration proceedings

O West Group Pub. 9/2000 (SPC)
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Practice checklist

A. Preliminary Considerations

1.

2.

The parties to a joint venture are often motivated by strate-
gic, not financial, objectives. (See § 50:3)

Inside counsel should anticipate the various specialties of
attorneys that will be needed throughout the stages of the
formation of the joint venture and should delegate responsi-
bilities appropriately. (See 8§ 50:5-50:10)

Inside counsel should ensure that their knowledge of the
working culture and procedures of the operational areas
that are key to the joint venture are kept in mind and
applied when drafting the contractual arrangements and
controls governing the operational aspects of the joint ven-
ture. (See §§ 50:5-50:10)

Outside counsel can assist inside counsel by, among other
things, bringing specialized knowledge to the table and by
having experience in negotiating similar types of transac-
tions. (See §§ 50:5-50:10)

B. Structural Considerations

1.

This material is protected by copyright. Copyright © 2002 various authors and the American Corporate Counsel Association (ACCA).

Decide on the form of the joint venture. (See § 50:11)

e« The most common structures are: (1) corporation, (2)
general partnership, (3) limited partnership, or (4) lim-
ited liability company.

« Be aware of tax, financial and liability considerations,
which often influence the structure of the joint venture.

Determine which types of agreements must be drafted. (See
§ 50:12 for a list)

Ensure that the joint venture documentation distinguishes
between day-to-day business decisions which may be made
by the joint venture’s officers and strategic decisions which
require approval of the venturers. (See § 50:14)

¢ A management board is usually formed to make strate-
gic decisions.
« Designate officers to make day-to-day decisions.

Dispute resolution provisions are commonly inserted in the
joint venture documentation. (See § 50:15)
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The parties’ fiduciary duties to one another are often
addressed in the joint venture agreement. (See § 50:15)

e Joint venture agreements often restrict the owners’
right to compete with the joint venture. (See § 50:17 for
a list of important considerations in drafting these
provisions)

e See §50:18 for a list of issues that arise when dealing
with business opportunities of one of the joint
venturers.

e Transactions between the joint venture and one of the
venturers should require the approval of both ventur-
ers. (See § 50:18)

Joint venture documentation typically contains at least one,
and often several, exit provisions. (See § 50:20 for examples)

e Consider whether your client is a potential seller or
would like to inhibit the other party’s exit from the joint
venture. (See 88§ 50:19-50:20)

Address dissolution of the joint venture. (See § 50:21 for a
list of possible dissolution triggers)

e The treatment of specific assets of the joint venture
upon dissolution can be specified in the joint venture
documentation. (See § 50:21)

e It is recommended that the terms of any
post-dissolution contractual arrangements between
the venturers be addressed at the outset. (See § 50:21)

C. Antitrust and Privilege Considerations

1.

2.

Review U.S. antitrust law applicable to joint ventures. (See
§50:23)

The sharing by competitors or potential competitors of pro-
prietary information relevant to core competition concerns
such as pricing, customer and introduction of new products
can lead to criminal liability and treble damages unless
carefully navigated. (See § 50:24)

If a competitive relationship exists, the sharing of sensitive
information during due diligence, to say nothing of the coor-
dination of activities to which information-sharing can lead,
can itself implicate the antitrust laws. (See § 50:25)

O West Group Pub. 9/2000 (SPC)
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Parties to joint ventures (whether in corporate or LLC form)
above a certain size-of-party and size-of-transaction thresh-
old, must notify the DOJ and FTC prior to consummation of
the transaction; a waiting period (during which the transac-
tion may be reviewed) must then elapse before the
transaction can be consummated. (See § 50:26)

¢ HSR 4(c) documents, which may include documents
prepared by or for officers or directors for the purposes
of evaluating or analyzing the transaction for effects on
competition, should be carefully reviewed by in-house
and outside counsel. (See § 50:27)

« Recognize and avoid “gun jumping” during the HSR
review period. (See § 50:28)

The sharing of competitive information during the life of the
joint venture should be limited to that necessary for the
operation of the joint venture. (See § 50:29)

Privileged information is not protected when exchanged in
a joint venture context unless it falls into the “common
interest” exception. (See § 50:30)

Given the limits of the “common interest” doctrine, parties
to a joint venture should put confidentiality agreements in
place and take other precautions. (See § 50:32)

D. Regulatory Pitfalls May Arise with Joint Ventures Involving
U.S. and Non-U.S. Venturers

1.
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Review U.S. regulatory schemes that may affect the opera-
tion of joint ventures.

e Export controls on “dual use” and defense articles and
technology: These controls may affect not only where
the venture can do business, but may also impact the
disclosure of technical information to non-U.S. nation-
als, including to employees of the venture, inside or
outside the U.S. (See § 50:35)

e Defense industry controls: Products and technology
that are specifically designed for military application
may be subject to more rigorous export controls, and
rules relating to the protection of classified data and
disclosures to non-U.S. persons may affect government
contracting opportunities available to the venture. (See
8 50:36)
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Exon-Florio: U.S. President may block or rescind for-
mation of a joint venture controlled by foreign persons
if the joint venture affects U.S. national security. (See
§50:37)

Foreign Corrupt Practices Act: Joint ventures between
U.S. and non-U.S. entities may give rise to issues under
the Foreign Corrupt Practices Act and similar legisla-
tion in certain other countries. These laws may subject
the joint venture and/or its parents to civil and criminal
liability for acts by the venture or its partners outside
the U.S. in furtherance of the venture’s business activi-
ties in third countries, particularly in selling to foreign
governments. (See § 50:38)

U.S. economic embargoes: U.S. economic embargoes
against a number of countries may restrict the ability of
a joint venture between U.S. and non-U.S. companies
to do business in those countries. (See § 50:39)

U.S. antiboycott rules: These rules prohibit covered
persons from acting to further a secondary boycott (i.e.,
from agreeing not to do business with a company black-
listed by a foreign nation or group of nations as a
condition of doing business with one of the boycotting
countries). (See § 50:40)

E. Dispute Resolution

1. Litigation is not ideal in ongoing business concerns or
where foreign partners are involved. (See § 50:42)

2. Dispute resolution clauses should be fully elaborated in the
pertinent governing documents, and should include mecha-
nisms for negotiations and “summit style” meetings. (See

§ 50:43)

3. Confidentiality and the control of a party’s proprietary
information should not be relinquished during dispute reso-

lution. (See § 50:44)

O West Group Pub. 9/2000 (SPC)
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Form: Management provisions
[Excerpt from General Partnership Agreement]
ARTICLE _
MANAGEMENT OF THE PARTNERSHIP

__.1Partnership Board.

(@)
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General. The business and affairs of the Partnership shall
be managed under the general direction of a Partnership
Board (the “Board”). Among other things, the Board shall
have responsibility for approving the Partnership’s Strate-
gic Plan, Long Range Operating Plan, annual sales and
profit targets and capital forecasts. Unless otherwise deter-
mined by the Board, all matters not reserved to the Board
shall be delegated to the President of the Partnership, sub-
ject to such direction as the Board may provide. All
decisions with respect to the following matters shall be
reserved to the Board:

acquisitions of other companies, businesses or product
lines,

capital investments inexcessof $___ |

admission of a new Partner,

amendment of the Partnership Agreement,

authorization of a Partner to act on behalf of the
Partnership,

filing for bankruptcy, or any action in furtherance of, or
indicating the Partnership’s consent to, approval of or
acquiescence in, any involuntary bankruptcy petition,
annual budgets of the Partnership and its subsidiaries and
any significant deviations therefrom (including capital,
operating, research, development, membership and chari-
table and political contribution budgets),

purchase and sale contracts inexcessof $___ |

capital and operating leases with aggregate payments with
a present value as of the date thereof in excess of $

on a pre-tax basis,

disposal, abandonment, reactivation or adjustment or car-
rying value of tangible or intangible assets in excess of
$
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TOTAL QUALITY MANAGEMENT
IN THE

PROVISION OF LEGAL SERVICES

I. .Introduction
II. The Opportunity
III. Practical Suggestions For Improving Quality and Controlling Costs

A. Avoid or minimize the risk of disputes and legal entanglements in the first place
B. Litigate or Conciliate

C. Develop a legal policy for guidance of inside and outside lawyers that requires
justification for each litigation

D  Check your insurance coverage

E  Shop for outside counsel

F. Deploy innovative counsel and information systems

G. Consider unique alternatives/resources...in the engagement process

H. Implement a program for auditing outside counsel bills

IV. Manage the Inside/Outside Counsel Relationship...Cost Effectively

V. Adopt a Reengineering Perspective
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I. INTRODUCTION

A Shaggy Dog

B. Analogy
L. Questions & answers
2. Constructive thoughts

II. THE OPPORTUNITY

A As government regulations and relations engender more and more entanglements, as
employment related controversies escalate into litigious confrontations, and as
businesses sue other businesses in record numbers - recession or expansion - litigation
costs for businesses are rising more rapidly than ever. Cases are becoming more
complex, lawyers are charging more and the time involved in bringing a case to trial is
steadily increasing. As the costs of lawyers and litigation increase, America's business
community, consumers, the global competitiveness of American business and our
economy suffer accordingly.

B. Today, the single most significant component of total law department costs is outside
counsel expenses. Nearly 60% of that cost is litigation related. The trend line is
increasing. See the Twelfth Edition of the National Survey of Law Departments
published by The Committee on Corporate Law Departments of The Association of
the Bar of the City of New York

C. The filing of civil cases between 1970 and 1985 tripled. Major cases, involving millions
of dollars, quadrupled. The high cost of civil justice and the consequent fear of lawsuits
is increasingly affecting corporate decisions for 83% of America's corporate executives.
A 62% majority says the legal system significantly hampers U.S. competitiveness. In
the recently concluded Texaco/Pennzoil litigation, for example, legal fees were over
$50 million.

D. The Commerce Department recently estimated that well over $100 billion is spent
yearly for legal fees, mostly by U.S. businesses. This does not include in-house legal or
insurance expenditures which mushroom the costs to over $300 billion or nearly 2% of
the nation's Gross Domestic Product. Nor does it include actual damages awards which
in product liability cases alone averaged $1.5 million per case last year.
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E Business managers generally and the in-house General Counsel especially must
recognize the need to make sure that legal decision-making in a business organization is
company-driven rather than lawyer-driven. Business managers must MANAGE their
legal resources and expenditures as they would manage any other company resource or
aspect of doing business. See The Business Manager's Guide to Controlling Legal Costs
by Carl S. Pavetto, Esq., Library of Congress Catalog Card No. 89-90688, CSP
Associates 1989.

F. Business managers or the General Counsel as a business manager should, first,
recognize that their roles in business decision-making include overseeing legal
decision-making and managing lawyers, and, second, develop an organizational legal
policy to guide the company's decision-making in legal matters including what the
lawyers’ roles will be, who will have overall responsibility for managing the company's
legal affairs, how much the company is willing to spend in legal fees, and how and
when to litigate. MPS 501.

G. Each time a business lawyer or manager succumbs to litigation rather than a less costly
avenue for dispute resolution there is a risk, no matter how strong the case, of losing.

H. Predicting the predilections or ultimate judgments of a judge or jury is usually fools'
play. The Rodney King trials are recent cases in point.

I.  Even when you win, you may lose, when the direct and indirect costs of litigation are
tallied. Examples.

J. It may seen "trendy" to say "I've turned the matter over to my lawyer"... but doing so
may be unaffordable. Good lawyers have good legal skills but may fall short in
business savvy. Better business managers and General Counsels manage their outside
counsel to control legal costs.

III. PRACTICAL SUGGESTIONS FOR IMPROVING QUALITY AND CONTROLLING
COSTS...

A. Avoid or minimize the risk of disputes and legal entanglements, giving rise to the need
for extended retainers of outside counsel, in the first place.

1. Commit to high ethical standards and be proactive in assuring pervasive
attention to those standards throughout your company.

2. Engage in preventive maintenance.
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3.

4.

6.

Develop a comprehensive legal compliance/audit program ... engage outside
counsel in that process.

a. See Clark Boardman's “The Legal Audit” recently released at $95.

b. It covers litigation, antitrust, product safety, records retention, bankruptcy,
employee relations, environmental matters and more.

This may obvia(e, from a business perspective, needless or unjustifiably costly
disputes, entanglements and litigation.

Consider, albeit controversial, the implications of possible Rule II sanctions
for frivolous litigation.

There may be more constructive solutions than litigation.

B. Litigate or Conciliate

e BEEN B S e N I S

. ADR

. Arbitration

. Mediation

. Negotiation

. Rent-a-judge

. Private dispute resolution companies
. Mini-trials

. Constructive business solutions

Former Vice President Quayle, in his widely publicized speech to the ABA developed

through his Committee for Civil Justice Reform, on which I served, presented a 50-

point agenda from which was drawn a reform bill released by the White House in
February of 1992. The bill promoted ADR and, by a modification of the English rule,
would deter frivolous litigation. We all need to be involved in reforming and improving

our legal system, the process of civil justice.

C. Develop a legal policy for guidance of inside and outside lawyers that requires

justification for each litigation. After legal wheels are set in motion, stopping them may

be difficult. Motorola has slashed its litigation costs by as much as 75% since 1984
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when its General Counsel, Richard H. Weise, started a new program emphasizing ADR
by requiring all in-house lawyers to fill out a form estimating legal costs, likely
damages and chances of victory...an onerous task obviated by ADR. See the cover
story of Business Week's April 13,1992 issue.

D. Check your insurance coverage.

1. Current policies
2. Expired policies
3. The "Cumis" problem/opportunity

a. San Diego Navy Federal Credit Union v. Cumis Insurance Society, Inc., 162
Cal. App. 3d 358, 369 (1984, Cal. Dist. Ct. of App.)
b. The Cumis case raises the troublesome issue of conflicts of interest

confronting outside counsel retained by the insurer to represent the insured
and punctuates the importance of inside counsel's management of the
insured's representation...in many instances by outside counsel rather than
the insurer's counsel.

E. Shop for outside counsel

1. It’s a buyer's market. See "How to Control Litigation Costs" in the January
1992 issue of the Corporate Legal Times.

2. Don’t marry any firm...especially if you have not fully developed a
relationship of mutual trust...limit the relationship to an engagement.
3. Maintain a cadre of alternatives.

4. The legal community is not immune to competition.

a. See “For Law Firms, It's Dog v. Dog Out There," Business Week, August 6,
1990. See also the adversarial articles of (i) Ellis R. Mirsky, former Chief
Counsel - Litigation Management of GAF Corporation in Wayne, New Jersey,

who in the New Jersey Law Journal and in the July 1991 issue of the ABA
Litigation Section Corporate Counsel Committee newsletter, extolls the
buyers' market for discounted legal services, criticizes the institutionalization
of relationships between in-house counsel and law firms while citing "hours-

29 ¢

dumping,” “people dumping" and failure to effect efficiencies as culprits; and
(i1) Lawrence J. Fox, outside Philadelphia lawyer with Drinker, Biddle &
Reith who, in a reply article in the September 1991 Corporate Counsel

Committee newsletter of the ABA Section of Litigation, characterizes
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Mirsky's perspective as an improper "adversarial view of outside counsel,"
and asserts that an assignment-specific approach to engagements diminishes
the objective and independent counseling function of outside firms. Fox says
"If general counsel spent as much time developing a comprehensive
relationship with just one or two firms as apparently is now spent in shopping,
switching, and engaging a dougle-digit number of firms, the clients would be
far better served."

Mirsky in the February 1992 issue of the Corporate Counsel newsletter
responds to the charges of diminished loyalty and professionalism by stating
that "clients define the needs for the law firms, not the other way around."
Indicating that servicing of clients involves people management as well as
cost containment, he favors a firm where each “player on the tea m” has a
defined, accountable role for the client.

b. See "Bidding and Budgeting: Controlling Costs at Chrysler" by its General
Counsel Leroy C. Richie in The American Lawyer, November [ 990. Mr.

Richie describes how Chrysler subjects a handful of excellent firms to
bidding against each other for a defined piece of Chrysler's litigation
business.

c. Firms are becoming more responsive to the demands for cost containment.
Latham & Watkins slashes overhead charges, which historically have run 15
to 20% of a bill, on disbursements e.g., photocopying (23¢/14¢), fax
transmissions ($2/$1.25) and word processing. The firm also offered a unique
unitary billing rate ($215/hour in NY, for example). December '91 issue of
the Manhattan Lawyer. Gibson, Dunn & Crutcher no longer charges its

clients for word processing. CSC's retainer agreements have disallowed such
charges for some time. Motorola refuses to pay for outside counsels' travel,
meals and other incidentals. Alternative billing, the norm in the corporate
legal world of the 1950's, is making a comeback. Hourly billing came into
vogue in the 1960's and took over. The pendulum is swinging back. This
entails special responsibilities for the General Counsel. See "Alternative
Billing Making a Comeback" in the April 1992 issue of Corporate Legal

Times.
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5. Consider engagement letters and retainer agreements.

a. The most effective time to scrutinize and manage litigation costs is when the
relationship is first established.

b. Staffing strategy and responsibilities should be defined at the inception.
Make sure in-house and outside lawyers are in sync and that in-house counsel
is actively involved in supervising the case. Stop unnecessary work during
delays in proceedings. The case should not “take on a life of its own.”

c. Ziegler Ross, consultants S.F., L.A., D.C. and Denver, Effective Practice
Management.

d. Other sources...Litigation Sciences (310) 544-0503 with offices in 8 major
cities and William Webb & Associates of Chicago.

6. If and when a “bet the company” case arises, it is even more advisable to
manage the case carefully.

a. Plan strategies/manage discovery (often more than half the cost of the case).

b. Allocate resources/organize the team. Provide outside counsel with a list of
do's and don'ts. Optimize inside administration to minimize outside costs.
Consider tying MIS systems together. Develop an inside/outside attorney
partnership.

c. Budget (and, without becoming a slave to the process, update it on a periodic
basis if significant changes in the case occur); don't give your lawyer a blank
check! See Gary Greenfield's article "Estimating the Cost of a Case"
published in the January 1992 issue of the Corporate Legal Times. Mr.
Greenfield quotes Peter Zeughauser, General Counsel of The Irvine Co. of

Newport Beach, CA who has a proven accurate formula for estimating the
cost of litigation: “Take the estimate provided by outside counsel and double
it.” The growing trend according to Greenfield, a former litigator and the
founder of Oakland, CA based Litigation Cost Management, is for inside
counsel to require outside counsel to present meaningful litigation plans and
budgets; notwithstanding, the "outside lawyer's antipathy to providing them"
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and such counsel's own conviction imposed upon clients that "the unknowns
of litigation make providing budgets, as well as litigation plans, pointless."
Try preparing the in-house Legal Department budget for a Fortune 500
company for an entire year when you know only a small percentage of the
transactions and litigation likely to arise over the course of the year. Five
hundred Fortune 500 General Counsels do it every year. Last year we came
within 2% of our budget for the year. Greenfield asserts, and I concur, that
budgets, combined with other effective management tools, result in reduced
litigation expenses and better results. The elimination of just one round of
depositions, through the process, more than compensates for the cost (which
may often be gratis where a business relationship with the firm applies) of
the analyses. Better and quicker settlements may result. Enormous savings
can be realized.

. Require monthly billings which show cumulative billings as well. The

cumulative bill is an early attention-getter which inhibits excess.

e. Negotiate rates.

f.

Keep executive management in formed. No one is going to be "penny wise
and pound foolish" when the future of the company is at stake, but budgeting
and managing the ease should extend better focus and discipline to the
proceedings. Trial exhibits can be prepared with computer graphics and
desktop publishing (saving on publishing expenses).

F. Deploy innovative counsel and in formation systems.

1. Effective
2. Efficient
3. Reliable
4. Examples

a.

Pillsbury, Madison & Sutro's case management and quality/cost control
system

b. Inslaw, Inc.

1125 15th Street, N.W.
Washington, DC 20005
Telephone Nos. 1-800/221-3187

202/828-8600
714/643-2022
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c. The Rust Consulting Group, Inc. Law firms must start training lawyers in
effective litigation management, just as they train them in taking depositions,
writing briefs, etc. Effective litigation management is as much a mental state
as anything else. Until both inside and outside counsel view litigation as a
manageable process and view effective litigation management as an essential
part of the process, all of the techniques - the budgets, plans, reports, audits,
etc. - will do little to fundamentally change the frustration with, and backlash
against, the cost of litigation. Former litigator and founder of Litigation
Cost Management (Oakland, CA), Gary Greenfield, so attests in his article on
“Litigation Management. It's All in the Mind,” in the ABA Litigation Section
Committee on Corporate Counsel newsletter of February 1992.

5. Firms with higher partner rates but efficient computer systems are able to

handle discovery more cost-effectively than firms with lower rates that marshal
armies of paralegals to get through discovery.

G. Consider unique alternatives/resources in the engagement process

1. Hernand & Partners — a temporary service providing lawyers and paralegals
770 Tamalpais Drive, Suite 204
Corte Madera, CA 94925
Telephone Nos. 415/927-7000
310/203-0149

a. Highly skilled and motivated professionals

b. Substantial cost-reduction vis-a-vis outside counsel

c. Specialized counsel

d. Time tailored to demand

e Serve largest companies in world

f. Professional work from your offices and facilities; therefore, lower overhead

2. In-house counsel savings average 40%; see "How to Cut Your Legal Costs," by
A B. Fisher, Fortune, April 23,1990 at p.185 et seq.

3. ABA Section of Litigation monthly "Litigation News," a useful source for
innovative alternatives

4. Commonwealth Films Inc. of 223 Commonwealth Avenue, Boston, MA 02116
(Tel. No. 617/262-5634; Fax 617/262-6948), a leading producer of educational
and awareness videos about business and the law, provides award winning
videos on testifying in court, depositions, documents retention, etc....all of
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which may significantly impact litigation costs, in both a narrow and broad
sense.

5. Just Litigation

209 Club Drive
San Carlos, CA 94070
Telephone No. 415/508-1833

a. A new law office advertising “big firm” quality at “small firm” prices

b. Three billing options
1. Flat fee
2. Binding budget
3. Hourly rate

6. Corporate Counsel's Guide to Litigation Management published by Business
Laws, Inc. of 11630 Chillicothe Road, Chesterland, Ohio 44026 (Telephone
No. 216/729-7996) provides:

a. Exam pies of practices of various legal departments;
b. Useful forms of retention or engagement letters, policies, litigation budgets;
c. Cost saving ideas; and

d. Many incisive, useful articles on specific subjects endemic to controlling
litigation costs.

7. Search for competent specialized outside counsel in smaller firms and/or lower
cost geographic areas where firms are generally lower.

8. Prentice Hall Law & Business, 1nc.'s:

a. Directory of Litigation Attorneys

b. Effective Approaches to Settlement: A Handbook for Lawyers and Judges
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IV.

H. Implement a program for auditing outside counsel bills.

1. See "I'm From Missouri. Show Me" by Peter Carbonara published in the
July/August 1990 issue of The American Lawyer.

2..Make sure you get what you pay for. Insist on a narrative description of work
performed covering who, what, when, where and why. Look for the associate
with the heavy pen. Criticize inefficient research. Carefully examine all pass-
through costs.

3. Avoid the common trap of paying by the hour for inexperienced associates to
learn their trade.

Or better, implement “EMP” (Effective Practice Management) promoted by
Ziegler Ross consultants

1. Auditing explores for spilled milk

2. EPM prevents spills

3. Don't over or micro-manage...remember the old maxim "every question
costs"... outside counsel need some latitude to work effectively and efficiently.

MANAGE the Inside/Outside Counsel Relationship, your Transactions and Litigation . . .
Cost Effectively . . . to WIN that's the bottom line! Think in terms of total quality
management...for value!

Through reengineering the corporation, progressive corporations in the business
community today are refocusing on how business should work. See the recently released
book, titled Reengineering the Corporation, by Michael Hammer and James Champy.
Endorscd by Peter Drucker, Apple's John Sculley, AT&T’s Robert Allen and others and
already in its third printing only weeks after its debut, the book has been acclaimed as the
most visionary approach to structuring and managing work since Tom Peters and Robert
Waterman's book, In Search of Excellence.

It is a manifesto for business revolution, a guide for reinventing the way work gets done.
Formally defined, “reengineering” in this context, is “the fundamental rethinking and
radical redesign of business processes to achieve dramatic improvements in critical,
contemporary measures of performance, such as cost, quality, service, and speed.” It is
more than “total quality management” in the conventional sense. There priciples are not
endemic only to the corporate entity. They apply to the delivery of professional legal
services as well. I commend the book to your study and suggest it will inspire refreshing

rethinking of the provision of legal services... TQM in the broadest sense from start to
finish.
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