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Monopolization and

the Grassroots Mind

BY MICHAEL A. LINDSAY

LMOST A HALF-CENTURY AGO, HIS-

torian (and my uncle) Conal Furay wrote

about the grassroots mind in America. He

argued that the grassroots mind is oriented

“not toward ideas but toward concrete realities
and ways to deal with them.” It was not that “ideas . . . are
of no importance” to the grassroots mind, but that “such
abstractions bump against the priorities of concrete life
and fixed principle” and “are most often fended off.” This
thesis seemed particularly relevant as I reviewed the articles
published in this issue of ANTITRUST. Some of our articles
deal with the intellectual content and doctrinal integrity of
antitrust law (and specifically monopolization), but as you
will see, some also deal more with what is important to the
grassroots mind.

This issue’s theme is monopolization. One important
issue today is the concept of a monopolist’s ability to engage
in “self-preferencing”—giving preference to the monop-
olists own products over those of the monopolist’s rivals.
Professor Herbert Hovenkamp reviews the case law and
concludes that current law restricts a firm’s self-preferencing
only when the firm has market power in the dominant good
and competitive harm results from the refusal to give equal
treatment. Mere harm to a competing seller is insufficient.
Professor Hovenkamp then explores legislative efforts to
address self-preferencing—proposed in the U.S. and adopted
in Europe.

Jonathan Jacobson and Ada Wang continue the discus-
sion of self-preferencing, examining it through the lens of
antitrust injury. They posit that preferencing one’s own
products is the very essence of competition, and they see the
current assaults on self-preferencing as a trend of preferring
competitors instead of preferring the process of competition.
After examining recent U.S. and European case law, they
conclude that competitive harm can be addressed through
existing categories (including tying, exclusive dealing, and

Michael Lindsay is Editorial Chair of ANTiTRUST magazine. He is co-chair of
the Antitrust Practice Group at Dorsey & Whitney LLP.

refusals to deal). Self-preferencing, in their view, should be
presumptively legal.

Next, editorial board member Ian Simmons leads a panel
discussion on best practices in trying a Section 2 case. Doug
Melamed, Bonny Sweeney, Professor Christopher Yoo, and
John Roberti discuss why we are seeing more monopoliza-
tion enforcement and whether there are more sectors of the
economy where firms have significant market power. On
the practical aspects of trying a monopolization case, Swee-
ney, Yoo and Roberti emphasize the need for good storytell-
ing, including the role of the villain. Melamed stresses the
importance of an expert economist who can explain things
clearly. In other words, doctrine is important to us as judges
and lawyers, but the grassroots mind needs the concrete, the
particular, the story.

Wyatt Fore explores an alternative U.S. competition
regime—the Federal Maritime Commission’s administra-
tion of the Shipping Act. He notes some substantive dif-
ferences (more common-carrier law and less emphasis on
market definition, for example). He also identifies some les-
sons that antitrust enforcers might draw from the Shipping
Act regime, such as swifter time from complaint to decision,
and a stronger role for the administrative law judge.

Janet Hui, Wei Huang, and Vanessa Yanhua Zhang take
us across the Pacific for a review of Anti-Monopoly enforce-
ment in China. They note an annual increase in the number
of merger filings that the State Administration for Market
Regulation (SAMR) received since 2020, as well as a length-
ening of the time that reviews require. They find significant
SAMR investigations in the semiconductor and platform
industries—a focus that they expect to continue. Interest-
ingly, they also note SAMR investigations in transactions
that fall below the filing thresholds, which is similar to an
interest that the U.S. antitrust agencies periodically take as
well. They also note the increasing importance of economic
analysis in SAMR merger investigations.

This issue includes several valuable articles on non-
monopolization matters as well. One particularly important
article is a roundtable discussion of the history and status of
the Antitrust Division’s Leniency Program. Editorial board
member Kellie Lerner leads a panel with Anna Pletcher, Jane
Norberg, Anne Riley, and Richard Powers—an excellent
mix of government-enforcement, private firm, and in-house
experience. They first discuss the mechanics of how the pro-
gram works and how its requirements can be satisfied. They
then discuss some of the practice challenges of the program,
such as the leniency applicant’s balancing the requirement
of prompt reporting with the need to conduct a sufficient
investigation. They also consider whether there has been a
drop in cartel detection and what role the leniency program
might be playing in that phenomenon. Next they explore
the relationship between the Antitrust Division’s program
and the Securities & Exchange Commission’s whistleblower
program—and the lessons that each might learn from the
other.
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Hugh Hollman, Charles Pommies, and Nicholas Putz
describe some lessons of the trans-Atlantic challenge in the
[lumina/GRAIL transaction. They observe that the Fed-
eral Trade Commission was able to challenge the transac-
tion through the FTC’s own administrative process without
seeking an injunction in district court, because the Euro-
pean Commission had suspended the transaction through
its own administrative process. The authors describe how
the inter-jurisdictional process unfolded and the role that
Article 22 of the EU Merger Regulation played. Overall,
they stress the need for appropriate checks and balances to
protect the legitimacy of administrative processes while still
preventing potential administrative overreach.

Michal Halperin offers another take on multinational
merger enforcement. After examining three recent mul-
tijurisdictional mergers (Illumina-Grail, Sabre-Farelogix,
and Microsoft-Activision), she proposes three lessons: that
American courts are reluctant to broaden the causes or
grounds for blocking mergers; that the EU, UK, and U.S.
antitrust agencies are more willing to adopt a less conven-
tional approach and take more risks; and that merger filing
thresholds, as they are currently designed, do not capture
the most crucial mergers in the technological sector (and
thus may lead to under-enforcement in that sector).

Alex Sweatman takes us into the world of private equity
and interlocking directorates. The basic idea behind Clayton
Act Section 8’s prohibition on interlocks is that if an agree-
ment between two companies would be illegal, the companies
should not be able to reach the same result simply by hav-
ing the same personnel making decision for both companies.
Sweatman explores the extent to which Section 8 applies to
private equity funds that are not structured as “corporations,”
the legal status of the “deputization” theory, and the standards
that a private plaintiff invoking Section 8 must satisfy.

Michael Hamburger and Daniel Grossbaum take us back
to merger reviews and particularly the “efficiencies” defense.
Indeed, they posit that the primary reason for permitting

Next

Generatior
Schol’ars |

January 26. 2024
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competitors to merge is the potential to generate efficiencies.
They argue that courts and competition agencies focus only
on possible harms from a merger and either do not fairly con-
sider, or at least place an inappropriate evidentiary burden on,
proof of efficiencies. They emphasize that the potentially seri-
ous error may well have deprived consumers of lower costs and
improved products by preventing procompetitive mergers.

Finally, Jonathan Edelman and Meegan Hollywood
discuss the issue of personal jurisdiction in antitrust class
actions. The U.S. Supreme Court’s Bristol-Myers decision
had held that a state could not assert personal jurisdiction
over claims brought by non-residents in a mass action where
the defendant was not subject to general jurisdiction in the
state.” Edelman and Hollywood find that courts have largely
applied the Bristol-Myers principle to named plaintiffs, but
the results for absent plaintiffs are more mixed: some have
applied it, some have not, and others have sidestepped the
issue. The authors’ main point is that counsel (whether
plaintiff or defense) need to make sure they consider the
implications of Bristol-Myers for their case.

With this issue we say farewell to our executive editor
Kim Van Winkle. Kim has proven to be a tremendous
asset to this publication, and we are very grateful for all her
efforts. We wish her the best as she joins the Market Analy-
sis division of the Public Utility Commission of Texas. We
are sad to lose her, but we welcome her back to the ranks of
Antitrust Section volunteers.

All of us at one time or another are called upon to explain
our area of law to people not as immersed as we. As you read
the issues in this magazine, I encourage you to think about
our work and how we explain it to those who are oriented
“toward concrete realities and ways to deal with them.”

1 ConaL Furay, THE GRrAss-RooTs MiIND IN AMERICA: THE AMERICAN SENSE
oF ABSOLUTES Viii (1977).

2 Bristol-Myers Squibb Co. v. Superior Court of California, 582 U.S. 255
(2017).

Please join Conference Co-Chairs Daniel Francis (NYU) & D. Daniel
Sokol (USC) for this two-day long Next Generation of Antitrust, Data
Privacy & Data Protection Scholars Conference. The conference
provides an opportunity for professors in law, economics, accounting,
finance, management, information systems, operations management,
and marketing who began their full-time tenure-track career in or after
2016 to present their latest research. Senior scholars and practitioners
in the field will comment on the papers. This free, non-CLE conference
is co-sponsored by the ABA Antitrust Law Section and NYU School of
Law and will take place on January 26, 2024.



Antitrust and Self-Preferencing

HERBERT HOVENKAMP

ELF-PREFERENCING” REFERS TO
situations in which a firm favors, or “pref-
erences,” its own products over those of
rivals. Of course, it is literally “self prefer-
encing” for a firm to sell nothing but its
own product. For example, Farmer Jane might market her
own cucumbers and refuse to sell those of her neighbors.
But that type of self-preferencing has not provoked much
concern outside of the law of refusal to deal, which applies
only to monopolists. It may violate some proposed legisla-
tion. Rather, the idea is that harmful self-preferencing occurs
when a firm sells one or more brands in addition to its own
and gives its own brand favorable treatment, or else when it
tries to steer customers of some primary product to its own
brand of a secondary product or its own repair service.
Self-preferencing can come in many varieties, ranging
from outright exclusion of competing alternatives to simple
favored placement or promotion of the seller’s own version.
Here are a few examples:
A Google search for video content might be biased to
favor videos posted on YouTube, which is an Alphabet
(Google) asset; or the search engine might give higher
placement to firms that have paid for that privilege.
An Amazon search for a product, such as a toaster,
might favor Amazon’s own Amazon Basics brand by
ranking it first on a listing, although buyers can still
make a different choice.
A cellular phone manufacturer whose operating sys-
tem is Android, a Google product, might make Goo-
gle Search the preinstalled “default” search engine on
its new device; however, users are free to download
and install competing search engines.
A manufacturer of a durable product, such as an auto-
mobile, might refuse to supply aftermarket parts to
independent repair technicians or void the warranty if
a user installs non-OEM aftermarket parts.
That same manufacturer may cover aftermarket parts
with design patents that make it difficult for indepen-
dent parties to produce their own lookalike parts.

Herbert Hovenkamp is James G. Dinan University Professor, Univ. of
Pennsylvania Carey Law School and the Wharton School.

A manufacturer may design its product in such a way
as to make access complex, and thus out of reach for
consumers; or it may refuse to license diagnostics soft-
ware to third party repair technicians.
A search for movies on a video streaming service such as
Netflix or Amazon Prime might list that firm’s in-house
films prominently on the top row of search results, and
place films licensed from others lower down.
A firm using products with its own operating system
or other operational software may make the program
incompatible with any ancillary products that the
firm does not produce; or it may limit sales of com-
plementary apps to its own preinstalled appstore.
United States antitrust law is built on a common law tra-
dition that every firm has a qualified right to choose its deal-
ing partners and has no obligation to aid its competitors.
The Supreme Court declared in 1919:
In the absence of any purpose to create or maintain a
monopoly, the [Sherman] act does not restrict the long
recognized right of a trader or manufacturer engaged in an
entirely private business, freely to exercise his own indepen-
dent discretion as to parties with whom he will deal.!

That view accounts for the restrictive approach that anti-
trust law takes to unilateral dealing duties.” The Supreme
Court explicitly tied any duty to deal in a rivals’ products to
a “purpose to create or maintain a monopoly.”® Except for
naked horizontal agreements, all limitations on self-prefer-
encing that antitrust law currently recognizes incorporate a
product-specific market power requirement.

The Existing Law Governing Self-Preferencing
Restrictions on self-preferencing have a surprisingly long
history in American law, antedating the Sherman Act. Patent
law is an important precursor. In Wilson v. Simpson (1850),
the Supreme Court held that someone who purchased a
patented wood planing machine could not be forced by a
patent license to use the patentee’s own replacement blades.*
To this day, this doctrine of patent “exhaustion” protects the
freedom of users of patented goods to select their own after-
market or complementary goods unless they have contrac-
tually agreed to do otherwise.’

In addition, patent law’s distinction between “reconstruc-
tion” and “repair” also protects the right of a patented good’s
purchaser to install replacement parts provided by someone
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other than the patentee. For example, the Aro Manufactur-
ing decision held that the owner of a traditional “ragtop”
convertible could replace the entire fabric top when it wore
out. That was a permissible “repair” of a patented product,
rather than an infringing “reconstruction.”

Patent law was thus an important, although limited source
of the “right to repair.” As the Court observed in 1863,
someone who legally acquires a patented good may “use it
until it is worn out, or he may repair or improve upon it as
he pleases.”” By contrast, third-party makers of aftermarket
automobile parts have not had much luck preventing auto-
mobile manufacturers from using design patents to prevent
the use of lookalike designs for such things as bumpers and
mirrors.® Rather, they have to provide a dissimilar-looking
part by inventing around the patented design, and this has
provoked consumer resistance.

The Supreme Court briefly relaxed the patent exhaustion
rule in Henry v. A.B. Dick Co. (1912), sustaining an office
equipment manufacturer’s suit against someone who pur-
chased consumable supplies from a third party.” Congress
immediately responded by amending the antitrust laws, rather
than patent law, to include Section 3 of the Clayton Act.'

That statute became antitrust law’s first explicit “self-
preferencing” provision, making it unlawful to sell a good,
“whether patented or unpatented,” on the condition that
the user of the good not deal in the goods of a competitor."
One important limitation was that the refusal must threaten
either to “substantially lessen competition” or “tend to cre-
ate a monopoly.”? Early decisions applied that provision to
prevent IBM Corp. from mandating that users of its com-
putational machines use its own data cards," and Standard
Oil from requiring its franchised but independently-owned
gasoline stations to pump its own gasoline exclusively."* Sec-
tion 3 might require a seller to (1) permit users of its pro-
jector to select rivals’ films;" (2) permit a food franchisee to
select single-use products of its choosing rather than selling
those that are supplied or approved by the principal firm;'®
or (3) permit the owner of a device such as a photocopier
to select its repair technicians and parts, rather than those
insisted on by the seller."”

The sellers of goods in these patent and antitrust cases
preferred that purchasers of their products procure aftermar-
ket parts or complementary products only from themselves.
By contrast, users wanted a choice. Tying law, in particu-
lar, went through a period of rapid expansion in the mid-
twentieth century, and then contraction and even some
legislative pushback' in the 1970s and after. Tying law
also has additional technical requirements, including mar-
ket power in the tying product, and a requirement that the
tying and tied good be “separate products.”"’

Section 3 of the Clayton Act and the Sherman Act
can additionally prohibit conditional discounts or rebates
intended to encourage self-preferencing. For example, a
seller who offers a discount on the condition that someone
not deal in a competitor’s good would be covered.” There is
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also some Sherman Act law of “quasi” exclusive dealing that
occasionally reaches things such as market share discounts
given to buyers who limit their purchases from rivals by a
specified percentage.”! Alternatively, “slotting” allowances
are discounts for favorable treatment given to retailers in
exchange for preferred promotion, display, or shelf space.
They are occasionally illegal under Section 2,** or else under
the Robinson-Patman Act.”

Other than conditional discounts or rebates, tying and
exclusive dealing rules do not usually reach mere preferential
ordering of goods that falls short of prohibitions on dealing.
There must be a “tie,” which is a coercive condition requir-
ing purchase of the tied good.? While the issue has not been
fully adjudicated at this writing, default rules that tie only
presumptively, but then permit the buyer to swap away from
the seller’s product, are very likely not ties under existing
law. They may sometimes violate Section 2 of the Sherman
Act if they unreasonably create or maintain monopoly.”
There is some law indicating that even if a tying condition
is not stated, it can be inferred from situations where a very
high percentage of sales (say, 90%) are in fact tied.* At this
writing that rule has not yet been applied to defaults.

Even though consumers are free to opt away, being the
default can be extremely valuable. For example, Alphabet
reportedly pays Apple $12 billion annually for default search
engine status on the iPhone.” Nevertheless, an iPhone pur-
chaser can easily and quickly download other search engines,
and the iPhone Appstore even provides them at no cost. At
this writing, a court has denied the defendant’s motion for
summary judgment on the Government’s claim that vari-
ous default provisions governing Google Search are unlaw-
ful under Section 2, and the case is in trial. One issue is
whether a default amounts to the type of “foreclosure” that
exclusive dealing is thought to require, particularly when the
defendant has a dominant position in the affected market.”

Another instance of Apple self-preferencing is its techno-
logical constraint limiting sales of applications (apps) for the
iPhone to the phone’s own Appstore, where it charges a sub-
stantial commission. In Epic Games, the Ninth Circuit held
that this limitation was permissible under Section 2 of the
Sherman Act, mainly because the plaintiff failed to show suf-
ficient market power. But it was found to violate California’s
unfair competition law* and the court issued an injunction
that the 9" Circuit subsequently stayed pending a decision
on a certiorari petition.*® Assuming the Supreme Court does
not grant certiorari and reverse, questions remain about
the scope of the injunction. In affirming, the Ninth Cir-
cuit noted that its scope was limited to Epic’s injuries, but
also noted that “an injunction limited to Epic’s subsidiaries
would fail to address the full harm caused by the anti-steer-
ing provision.”" The injunction, which is entirely under
state law, has no stated geographic limitation. While both
Apple and Epic are headquartered in California, iPhones are
used worldwide and many firms that would be affected by a
broad injunction are located outside California.



Existing law does not ordinarily reach forms of self-pref-
erencing that are limited to mere display or convenience. For
example, a retailer might place a preferred brand at eye level
or at the front of the store, while relegating others to less visi-
ble space. Netflix might display its internally produced video
content in the top row of its website, while relegating third
party offerings to a lower position, or an Amazon product
search might rank its “Amazon Basics” house brand more
highly than other brands. While these practices are literally a
form of brand “preferencing,” they are ordinarily not reach-
able under current U.S. law, at least if they are unilateral.

The Robinson-Patman Act sometimes leads to liability
for discriminatory promotional services.”> One important
limitation, however, is that while the Robinson-Patman Act
does not require market power, it does require discrimina-
tion between two independent purchasers. That is, the stat-
ute does not generally apply to “self” preferencing at all,
but rather when a firm grants different terms to two inde-
pendent dealers.”” Even if one of the resellers is an indepen-
dent dealer while the other is a subsidiary, the statute does
not apply.** Indeed, one of the great ironies of the Robin-
son-Patman Act is that it very likely induced a great deal
of vertical integration by firms wishing to avoid its “sale”
requirement—not something its framers contemplated.

Most instances of product design that limit consumer
repair access are permissible under current law, although
the EU is moving toward greater oversight.”> One prom-
inent exception under United States law is the C.R. Bard
litigation, in which the Federal Circuit upheld a jury verdict
against a firm who redesigned a biopsy “gun’s” connection
point attaching it to single-use needles so that it could use
only Bard’s needles.*® Prior to that a range of generic man-
ufacturers had supplied the needles. The approved instruc-
tion entitled the jury to find that, not only did the revised
gun work no better, but that Bard never intended for it to
work better; it wished only to engineer incompatibility of
third-party needles. Similar litigation involving Keurig,
whose attempt to redesign its famous coffee maker to work
only with its own coffee pods, ended in a settlement.”” In
both C.R. Bard and Keurig, essential premises were substan-
tial market power and a finding that the “improved” prod-
uct was not seriously intended to be an improvement, but
only to limit compatibility with a complementary product.
In the previously referenced Epic Games case, by contrast,
the court credited Apple’s defense that it needed to be able
to control its Appstore in order to protect the integrity and
security of its operating system.*®

The design problem also raises significant questions about
the efficacy of ex ante regulation of product design and per-
haps repair infrastructure. Consumers support technology
evolution that makes products smaller and with more fea-
tures. However, those same trends make repair more diffi-
cult and in many cases require that they be undertaken by
trained technicians. As products are more technologically
complex, responding effectively to possible government

mandated right-to-repair obligations becomes more diffi-
cult as well. Some manufacturers may be able to respond
only by reverting to older less appealing product designs. An
EU Report indicates that it will also require greater invest-
ment in repair infrastructure, including investment in addi-
tional repair technicians.*” Finally, product manufacturers
must have reasonable protection from the consequences of
negligent third-party repairs.®’

The principal existing antitrust rules governing self-
preferencing also include the Sherman Act’s highly restric-
tive law of unilateral refusal to deal, which may in a very
few instances require a firm to deal in the goods of a rival.
For example, under the narrow Aspen rule a market domi-
nant ski company had a duty to sell a lift ticket combination
that included its rival’s slopes as well as its own.*! But that
was only because the plaintiff and defendant had previously
done this by agreement, and then the defendant pulled
out without a good explanation. In the Epic Games case,
the Ninth Circuit dismissed for failure to show sufficiently
durable market power the claim that Apple refused to share
app sales on the iPhone. If durable power had been found,
however, the case could very well have encompassed issues
relevant to unilateral dealing obligations.

To generalize, while current United States antitrust law
has many prohibitions on self-preferencing, they apply only
when the firm in question has market power in the dom-
inant good and competitive harm results from the refusal
to give equal treatment. Mere harm to a competing seller is
insufficient. Further, the refusal must be more than merely
suggestive, although at this time default rules remain an
open question. On the other side, however, these rules apply
to the full range of activities and products covered by the
antitrust laws, including both traditional and online sales.

In evaluating self-preferencing it is important to remem-
ber that a firm’s preferencing among the various products
that it sells is less exclusionary than refusing to deal in them
altogether.*? Further, unreasonably onerous restrictions on
self-preferencing may induce a firm simply to drop a third
party’s goods. That was the basis of Justice Douglas’ dis-
senting opinion in the Standard Oil exclusive dealing case.
The majority condemned Standard’s rule that forbade its
franchised dealers from selling gasoline supplied by third
parties.®® Justice Douglas, one of the most pro-antitrust
enforcement Justices ever on the Supreme Court, dissented.
He presciently observed that requiring “split pump” stations
would deprive Standard of its ability to control its gasoline
sales. It would be forced to terminate its franchise agree-
ments and sell gasoline directly.* In some cases an effective
rule against self-preferencing may also require a compulsory
duty to deal, something that U.S. antitrust law has resisted.
Otherwise firms might comply with a burdensome self-
preferencing requirement by dropping rivals’ merchandise.

Every multibrand retailer continuously makes choices
about which brands to handle and which should receive
“preferred” attention in display or promotion. Retailers
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generally make these decisions by weighing such factors
as customer evaluation, rate of product turnover, handling
difficulties, supply availability and speed. For example,
the United States has approximately 187 manufacturers
or importers of ordinary kitchen cutting boards, in a wide
variety of sizes, materials, and prices.” Presumably, retail-
ers will not stock and sell all of them. They select a few
based on internal assessments of profitability. This forces the
manufacturers to compete with one another for that retail-
er’s business. In the absence of evidence of monopoly or
restraint of trade, the costs of antitrust control of a retailer’s
choices seem to far outweigh any advantages. This is true
even though some manufacturers will be excluded or will
not get the favorable treatment that they want.

On the other hand, self-preferencing by a dominant firm
in a dominant product, such as Google Search, might be
anticompetitive to the extent that it unreasonably excludes
rivals from a market. But the all-important ingredient is the
presence of product-specific market dominance.

Proposed Self-Preferencing Legislation:

the Choice Online Act

Legislation proposed at this writing is both broader and
narrower than existing antitrust rules governing self-
preferencing. The most important of these is the American
Innovation and Choice Online Act (AICOA). First, unlike
existing antitrust rules, its coverage is limited to digital, or
online, firms. Second, covered firms, or “gatekeepers,” are
identified on the basis of overall size. Third, the proposed
rules generally do not require an agreement; they can be
triggered by purely unilateral conduct. Fourth, unlike the
antitrust provisions the new rules do not generally require
proof of market power or competitive harm. Fifth, the new
self-preferencing rules reach not only absolute exclusion of
rivals’ goods, but also apply to weaker forms of preferencing,
including favorable treatment or default rules. Finally, in its
present form the AICOA is not an antitrust law. It can be
enforced by the federal agencies and state attorneys general,
but not by private parties.

The AICOA was initially proposed and debated in the
117" Session of Congress and failed to pass. At this writ-
ing, it has been resubmitted to the 118th Session.* While
the provision has bipartisan support, sponsored by Senators
Amy Klobuchar (Dem., Minn.) and Charles Grassley (Rep.,
Iowa), it has also faced stiff resistance.

The following discussion considers the most important
features of the AICOA’s approach to self-preferencing and
how they deviate from current antitrust law.

Restricted Application to Online Firms. The proposed
American Innovation and Choice Online Act (AICOA)
applies only to large digital platforms, and not to tradi-
tional (“offline”) businesses. For example, while Amazon
and Walmart are retailers of roughly equal size, Amazon is
covered but not Walmart, whose online presence is much
smaller. Both engage in self-preferencing behavior.

8 - ANTITRUST

Singling out online firms for harsher treatment is incon-
sistent with good antitrust enforcement policy. Suitable
targets for antitrust scrutiny are concentrated markets
exhibiting stagnant growth, a propensity toward collusion,
and lack of new entry or innovation. The large online firms
identified in the AICOA fit none of these criteria. For exam-
ple, data from the U.S. Bureau of Economic Statistics esti-
mates that the economic growth rate in digital markets is
roughly four times higher than in old economy markets.’
At least as measured by patent grants, large digital firms are
also highly innovative. Among the top 300 utility patent
recipients in 2022, Apple, Alphabet, Amazon, and Micro-
soft ranked #14, #15, #16, and #18, while Meta (Facebook)
was #42. Most of the top patent-receiving entities in 2022
were in Tech.*

While comparative data are scarce, digital markets have
not been shown to be more concentrated or resistant to
competition than offline markets. In most sectors of the dig-
ital economy entry is fairly easy.” Digital firms often com-
pete in larger geographic markets than offline firms, and
therefore the effective range of consumer choice is typically
larger—or at least, it has never been shown to be smaller.

Further, the presence of digital sellers often reduces con-
centration. For example, a community may have had two
or three stores selling small appliances. When Amazon or
other online retailers start making sales in that community
the number of competitors increases, perhaps significantly.
Movie streaming and online media selling have considerably
reduced retail concentration in that market. Online book
selling has reduced concentration there. One could go on
with examples, but the idea should be clear: online sellers
have considerably reduced retail concentration by increasing
the number of competitive options available to buyers.

There is little evidence of traditional collusion among
large digital players. “Algorithmic” collusion, which substi-
tutes mathematical models for individual announcements or
decisions, has been a hot topic of scholarship about digital
markets, and it may become more significant in the future.”
Anecdotally, however, even the largest digital firms appear to
be competing aggressively with each other. There is no rea-
son for thinking that price fixing or other anticompetitive
horizontal restraints are more prevalent on digital markets.
Witness, for example, the competitive race featuring mainly
Microsoft, Alphabet, Meta, and Amazon over incorporation
of Al technology,” and the fierce battle emerging between
Twitter and Threads, which is Meta’s new social networking
competitor.’* At this writing, big tech seems to be a reason-
ably competitive landscape. There might be counterexam-
ples, but they would have to be proven.

For the majority of products and services, the inter-
net offers a wide range of choices, with lower search costs
than offline searching. To be sure, there are a few market-
dominating products. Google Search steadily commands
more than 90% of the consumer search market.”> Amazon
has about 67% of a market for ebooks, although ebooks



constitute only 36% of the number of books that are sold,
and only 19% if measured by revenue.*

The extent to which online and offline products com-
pete with one another varies immensely from one product
to another. Digital search engines are so far superior to any
traditional form of offline search that they are almost cer-
tainly a relevant market unto themselves. But in some cases
the large consumer search engines may compete with more
focused search engines used in specific markets. Aside from
this, Google Search is very likely an antitrust monopoly.
By contrast, online grocers have struggled. While Amazon
and Walmart have roughly equal volumes of retail sales
overall, Walmart has around 20% of the grocery market,”
and Amazon has roughly 1.3%. If one includes Amazon’s
Whole Foods sales that number rises to 2.4%, but most of
the Whole Foods sales are in physical stores, not online.*®
Yet Amazon’s online grocery sales would be covered by the
AICOA, because gatekeeper status under that act attaches
to the overall size of the firm, not to the market share of any
product. Walmart’s sales would not be covered. While it is as
large as Amazon, it is not substantially an online firm.

In between are a host of products in which online and
offline sellers compete with each other, but to various
degrees. For example, Amazon and Walmart have roughly
equal shares in the low twenties of small electric applianc-
es.”” Amazon’s decisions about how to prioritize or rank
brands could be challenged, while Walmart’s could not be.

As a result of these vast differences, there is no good sub-
stitute for product-specific inquiries into market power and
competitive harm from any type of self-preferencing. Con-
cededly, those inquiries are costly, but one reason for them
is the extremely large number of false positives that more
generalized tests will produce.

Looking from consumers perspective, online search
costs are lower than in traditional markets.’® For example,
someone unhappy with product choices in Walmart can get
into her car and drive to a different store. Someone facing
the same predicament on Amazon can escape with a mouse
click, and generally to a great number of choices. Other
things equal, as search costs are lower prices tend to move
toward competitive levels.”

To be sure, online commerce does invite problems, such
as fraud, information security, or protection of vulnerable
groups such as children. These are not antitrust problems
under U.S. law, however, and are best addressed through
more direct regulation of the particular behavior. Antitrust
law is not a Swiss Army-knife directed at solving every prob-
lem, but only those that involve threats to competition.

Application to Large Firms Rather than Products
with Market Power. Existing U.S. antitrust law imposes
sharing requirements infrequently. When a firm is acting
unilaterally, it must have substantial market power in the
particular product at issue. The law of unilateral refusals to
deal applies only to “monopolists,” which is a reference to a
firm’s position in a particular product, not to the size of the

overall firm. The law of tying and exclusive dealing require
less market power than the law of monopolization, but they
do requires some and it must be in the “tying” product.®
By contrast, the “gatekeeper” provisions in self-preferencing
legislation such as AICOA apply to firms. Once a firm has
been designated a gatekeeper, self-preferencing limitations
can apply to any product it sells. There is no market power
requirement.

For example, Microsoft very likely has a dominant posi-
tion in its Windows operating system, but not in its search
engine Bing (market share = 3%)°" or its internet browser
Edge (market share = 5.4%).° Amazon has a significant
market position in the market for ebooks, but much less in
the market for groceries. But self-preferencing duties under
proposed statutes such as AICOA are attached to firms, who
are selected on the basis of large overall size rather than the
market share of any particular product. For any customer,
however, the relevant power question is the range of realistic
options available to that customer for that particular pur-
chase. The overall size of the platform really does not matter
that much.

Imposing self-preferencing duties on products whose sell-
ers lack market power is particularly harmful if it is done
selectively. The AICOA does not impose its rules on every-
one, but only on the small number of firms designated as
gatekeepers—very likely as few as five or six large internet
platforms. A seller designated as a gatekeeper, but operat-
ing in a highly competitive market such as groceries, could
be placed at an immense competitive disadvantage, perhaps
enough to drive it out of that market altogether—and all for
no obvious competitive benefit.

In contrast to AICOA, the European Digital Markets
Act proceeds with Gatekeeper selection in two stages. First
it selects Gatekeeper firms, which are Alphabet, Amazon,
Apple, ByteDance, Meta, and Microsoft. Then for each of
these it identifies “Core Platform Services,” which include
some but not all of the products offered by each of these
firms. For example, for Alphabet, the designated core ser-
vices are Google Search, Maps, Play, Shopping, Android,
Ads, Chrome, and YouTube, giving Alphabet the highest
number.® This is certainly an improvement over the AICOA
approach of simply selecting covered platforms.

Scope of Self-Preferencing Obligations: Product Place-
ment and Default Rules. To see how a self-preferencing
obligation might work under AICOA in its current formu-
lation, consider Amazon.com, which sells a very large vari-
ety of products, most of them offered by multiple sellers.
Some are pure commodities, but many are differentiated to
some degree. When the customer does a search, Amazon
selects a particular seller from the undifferentiated products
that match the search criteria. It uses a ranking system that
is based on price, customer satisfaction, delivery speed, and
some other factors.® The supplier who gets the highest rat-
ing goes into the “buy box” at the upper right corner of
Amazon’s search results screen. By a large margin customers
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select the supplier that wins the buy box, even though they
are free to choose an alternative.® By contrast, if a customer
does a more general product search in a differentiated mar-
ket—say, for “bath towels”—then the search result will show
up as a list. Because Amazon has a house brand—"Amazon
Basics”—that will appear on the search result, although not
necessarily at the top.

Because Amazon has no duty to deal in a rival’s products
under current law, the way it ranks choices or its selection
of a particular vendor for the “buy box” is up to Amazon,
although a more complex practice such as tying might be
unlawful. At least one court has sustained a complaint that
Amazon unlawfully tied access to the Buy Box to an agree-
ment to sign a most-favored-nation clause, which prevented
the seller from offering better terms on a non-Amazon site.*
There has also been some non-antitrust litigation involving
claims that third-party sellers have manipulated information
in order to win the buy box.*”

For many products sold on Amazon, its selection of
a vendor is simply a choice to deal through a third party
rather than sell directly.®® That is, Amazon could take care of
purchase, inventory, resale, credit, and shipping of a product
itself, or it could engage a third party to do it in Amazon’s
behalf. Nevertheless, because Amazon is likely to be a cov-
ered platform under the AICOA, its ranking choices could
be subject to review.

While the AOCOAs text is not final at this writing, the
current proposals would make it unlawful for any firm to
“advantage” the operator’s “own products, services, or lines of
business over those of another business user.”® Another makes
it unlawful for Amazon to “discriminate” between multiple
business users. An overlapping provision makes it unlawful
to “exclude[] or disadvantage[] the products services, or lines
of business of another business user relative to the covered
platform operator’s own products...”” The term “exclude” is
both ambiguous and loaded. Does “exclude” imply a global
duty to deal? If Amazon decides to sell its own house brand of
scissors’' does that mean it must carry scissors for every one of
the other 177 listed manufacturers?”?

Further, how do the AICOA’s nondiscrimination require-
ments apply to differentiated products? Amazon’s house
brands are mainly manufactured products with at least
modest differentiation from those of rivals. For example, an
Amazon search for “electric toasters” (July 2023) reveals a
large variety, with many different features. Prices on just the
first three pages of the search result range from $13.49 to
$399.95. Further, they are not listed in any readily compre-
hensible sequence. The first one on a search conducted in
late July, 2023, was a $349 model with a touchscreen. It is
made by Revcook, Inc., a small manufacturer that special-
izes in high end toasters. The fourth one was a simple 2-slice
Proctor Silex model for $26.99. Procter-Silex is a brand of
electric appliances owned by Hamilton Beach, which is a
large firm. The first listing for an “Amazon Basics” toaster
came in at $24.00 and is in the middle of the first page.
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In some cases, a search is limited to a particular model of
a particular brand, and there could be multiple vendors. In
that case, there might be more objective criteria for ranking
them, such as price, shipping speed, customer satisfaction,
and so on. But what should be the ranking order for a $349
and a $13.49 toaster which differ significantly in features.
And what if Amazon, responding to low sales, removes a
particular model from its search results?

The text of the AICOA does provide an affirmative
defense, with the proof burden on the defendant and a “clear
and convincing” evidence standard that the conduct “would
not result in harm to the competitive process. . . .””> Why the
statute uses this milquetoast definition of antitrust “harm to
the competitive process” is unclear. It adds to the statute’s
ambiguity because it says absolutely nothing. A “competi-
tive process” standard does not identify violating conduct in
terms of higher prices, lower output, or even something like
equal access. In any event, however, satisfying this burden
of proof by clear and convincing evidence is going to be a
major challenge, particularly if the only evidence of discrim-
ination is that the defendant did not include a particular
supplier among the dozens that were available, or perhaps
because it ranked a particular firm’s product fourth on the
list instead of second.

Conclusions: Competitive Harm from Self-Preferenc-
ing. There are pretty good reasons for leaving things like
product selection and display to individual firms' market
selections. They involve a large number of choices about
price, quality, performance, features, brand recognition, to
name just a few. The choices generally reflect seller experi-
ence. For example, a firm will give prominent shelf space to
items that sell quickly. But the important thing is that com-
petition and the wish to maximize sales drives these choices,
and it is very hard to believe that a government agency can
make them better by substituting its own judgment. It forces
firms to compete with one another for a firm’s attention.

The literature on self-preferencing is not all in agreement
about its merits, but these conclusions appear to be tenta-
tively justified:

1. Current antitrust law, which largely limits control of
self-preferencing to recognized instances of unlawful
tying, exclusive dealing, and quasi-exclusive dealing, may
be too narrow. The monopolist’s duty to deal with rivals
reaches conduct more broadly but is also very narrow.

2. Current U.S. law recognizes a firm’s right to select its
suppliers and trading partners, and that right operates
as a strong inducement to competition among sellers.
Under current law, the exceptions must be cither the
product of a naked conspiracy or else an unreasonable
exercise of proven market power.

3. The American Innovation Choice Online Act would
broaden these duties considerably, but its coverage
would be limited to a small group of large online
platforms identified as “gatekeepers.” That limitation



singles out for adverse treatment one of the most pro-
ductive areas of the economy.

4. The “Gatekeeper” approach of AICOA is misguided

because of its focus on the overall size of a covered firm
rather than on market power in a particular product. A
stronger case can be made if the statute were limited to
products for which consumers have no reasonable alter-
natives. However, “self-preferencing” implies that there
are options, so the bite of such a limitation would occur
if the self-preferencing made those options unavailable,
thus creating a monopoly.

5. Under existing law, even when market power is present,

competitive harm must be shown.

6. A broad rule condemning self-preferencing in the
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Competition or Competitors?

The Case of Self-Preferencing

JONATHAN JACOBSON AND ADA WANG

VER SINCE BRUNSWICK WAS DECIDED

almost 50 years ago,' competition law in the

United States has been thought to protect

the interests of the competitive process over the

interests of competitors.> That paradigm is being
challenged today, however, with attacks on the consumer
welfare approach, often articulating “self-preferencing” by
dominant firms as a basis for legal challenge.* But promot-
ing one’s own products over those of rivals is the essence
of competition, and putting that procompetitive activity
at legal risk can only harm competition and the economy
as a whole—at least without careful legal rules that distin-
guish the harmful from the benign. The necessary analysis
for distinguishing the two has often been lacking. What is
clear, however, is that requiring firms to pull their com-
petitive punches just to benefit rivals makes no sense. The
purpose of this paper is to suggest an approach that allows
condemnation of truly anticompetitive “self-preferencing”
while recognizing that simply promoting one’s own wares
over those of rivals should be encouraged, even for domi-
nant firms.

Self-preferencing, loosely defined, has been seen by some
antitrust authorities as inherently anticompetitive, particu-
larly in digital markets.* But because much self-preferencing
is supported by common-sense procompetitive justifications,
including competition “on the merits,” self-preferencing
alone cannot sensibly be viewed as a standalone monopo-
lization offense. Doing so would sacrifice these benefits for
no sound competitive purpose. Self-preferencing has been
targeted by regulators most often when the conduct is seen
to be associated with activities such as refusals to deal, tying,
bundling, or consumer deception. These aspects of unilat-
eral conduct, however, are already recognized as potential
offenses under existing antitrust or consumer protection

Mr. Jacobson is senior of counsel and Ms. Wang is a senior associate
at Wilson Sonsini Goodrich & Rosati. Both have represented Google in
cases raising the issues addressed here. The authors thank Laurine Dai-
nesi Signoret and Thibault Henry for their assistance in preparing this
paper.

laws and should therefore be conceptually distinguished
from simple self-preferencing—elevating one’s own prod-
ucts over those of rivals. The recent attacks on simple self-
preferencing are largely inconsistent with the longstanding
judicial treatment of the same category of conduct—albeit
prior to the emergence of the large Internet platforms—
without any policy basis for ignoring what has been consid-
ered settled law. Regulators are seeking to protect rivals by
developing new rules for platform business models without
regard for the likely impact on consumers.

Self-preferencing in U.S. and European case law

In many countries and jurisdictions, the self-preferencing
buzzword is at the center of legislative and regulatory scru-
tiny of the market behavior of dominant firms.” The term
generates far less enthusiasm in U.S. court rulings. The U.S.
courts did not even mention the term “self-preferencing”
until 2021: a Lexis search for U.S. cases for the term
“self-preferenc! and antitrust” resulted in only six cases and
among them only three cases discussed self-preferencing
under the antitrust laws—Dreamstime,® Rumble,” and Epic
Games.® But even in these cases, the discussion of the lawful-
ness of self-preferencing was largely lacking.’

This relative absence of allusions to “self-preferencing”
in U.S. antitrust case law appears, however, to be more a
matter of nomenclature than an actual blind spot. Viewing
self-preferencing as simply preferential treatment granted by
a platform to its own products and services, it becomes eas-
ier to find echoes in prior U.S. antitrust jurisprudence—a
small set of cases that by and large treats what is now often
labeled as self-preferencing behavior as competition on the
merits.

In Bayou Bottling, Inc. v. Dr Pepper Co.," a local Pepsi
bottler complained that the local Coke bottler (an alleged
75%-80% share monopolist) would not allow Pepsi into
vending machines or coolers that the Coke bottler sup-
plied or serviced. In choosing to use these machines only
to facilitate the sale of Coca-Cola products, the defendant’s
behavior could clearly be described as self-preferencing in
modern parlance. In its ruling, the circuit court opined:
“Without anything more, these practices are not barred by
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the antitrust laws. They are competitive acts. It ought to be
apparent that ‘a monopolist’s right to compete is not lim-
ited to actions undertaken with an altruistic purpose. Even
monopolists must be allowed to do as well as they can with
their business.””"!

Similarly, in Christy Sports, LLC v. Deer Valley Resort
Co.,"” the plaintiff had long operated the ski shop at Deer
Valley Resort, but the defendant resort (DVRC) elected to
evict the plaintiff and operate the ski shop itself. The court
assumed monopoly power but ultimately rejected the plain-
tiff’s claim, saying: “The Sherman Act does not force DVRC
to assist a competitor in eating away its own customer base,
especially when that competitor is offering DVRC nothing
in return.”"?

Perhaps the most significant U.S. government position
regarding “self-preferencing” was the Federal Trade Com-
mission’s 2013 Statement explaining its unanimous decision
to close its Google investigation.' There, in a 5-0 ruling, the
Commission found no violation from Google’s placement
of Google Shopping results over third-party comparison-
shopping engines on google.com, as well as other claims
of what is now called self-preferencing. The Commission
acknowledged that the conduct at issue had lowered the
rankings of competitor websites, but nevertheless concluded:

Product design is an important dimension of competition
and condemning legitimate product improvements risks
harming consumers. Reasonable minds may differ as to the
best way to design a search results page and the best way
to allocate space among organic links, paid advertisements,
and other features. And reasonable search algorithms may
differ as to how best to rank any given website. Challeng-
ing Google’s product design decisions in this case would
require the Commission—or a court—to second-guess a
firm’s product design decisions where plausible procompet-
itive justifications have been offered, and where those jus-
tifications are supported by ample evidence. Based on this
evidence, we do not find Google’s business practices with
respect to the claimed search bias to be, on balance, demon-
strably anticompetitive, and do not at this time have reason
to believe that these practices violate Section 5.7

More recently, although the “self-preferencing” label was
not used, the court in United States v. Google LLC granted
summary judgment in favor of Google on the claim that
Google was unlawfully favoring its own specialized “vertical”
websites (such as shopping or hotels) over those of rivals.'
The court concluded that the state attorneys general, led
by Colorado, had failed to prove that any such “favoring”
had anticompetitive effects in the relevant markets alleged,
and that the states’” speculation was insufficient to carry their
burden of proof."”

The landmark antitrust case of the digital age, United
States v. Microsoft Corp., also involved elements of what some
may now term self-preferencing; but the opinion in fact
condemned only those actions designed to exclude rivals—
where the exclusion made no economic sense for Microsoft
but for the exclusion of rivals."® In the lawsuit, some of the
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alleged anticompetitive conduct was based on Microsoft’s
contracts with original equipment manufacturers, which
made Internet Explorer the exclusive browser to be pre-
installed (thus prohibiting the pre-installation of Netscape),
prevented OEMs from removing any “desktop icons, fold-
ers, and Start menu entries,” and had the effect of thwarting
the distribution of rival browsers that many users preferred.
The court also found unlawful Microsoft’s agreements with
Internet access providers or online services (such as AOL)
that largely prevented their use of any browser other than
Internet Explorer and agreements Internet service vendors
requiring them to use only IE in any software develop-
ment."” All this took place in an era where the preclusion of
pre-installation was close to exclusive dealing; downloading
Netscape on a 14.4 kbs modem could take an hour.

The agreements between Microsoft and computer manu-
facturers (and similar agreements with Internet service ven-
dors and online services) did little to improve Microsoft’s
own product and were designed principally to exclude rival
browsers, mainly Netscape.’ It was not a manner of sim-
ply “preferring” IE; it was a (successful) strategy to prevent
access to Netscape and thus inhibit competition in ways that
did not involve any enhancement to Windows or the quality
of IE. No part of Microsoft really departed from Bayou Bot-
tling from decades earlier or was inconsistent with Christy
Sports, which came afterwards. The case said nothing about
simply promoting one’s own wares over rivals.

The UK Streetmap decision is largely consistent.” There,
the British court was asked to restrain Google’s ability to
preferentially treat its own maps product, Google Maps.*
A competitor to Google Maps, Streetmap, complained that

by the visual display at or near the very top of its SERP
[search engine results page] of a clickable image from Goo-
gle Maps, and no other map, in response to certain geo-
graphic queries, and the consequent position in the market
for online search and online search advertising, Google
was abusing its dominant position in the market for online
search and online search advertising.”

The British court found, however, that Google’s prefer-
ential treatment of its online map product was unlikely to
give rise to an anticompetitive foreclosure.” Among other
reasons, the court noted that “although Google Maps is the
only online map to benefit from a visible thumbnail, the
Google SERP . . . include[d] clickable links to other rele-
vant online maps; and there is no particular difficulty for
a user to click on those blue links.”* The courts finding
in Streetmap that Google users would have experienced lit-
tle inconvenience in switching from Google Maps to com-
peting products distinguishes Streezmap from Microsoft and
makes it more consistent with Bayou Bottling and Christy
Sports. But in rejecting the claim based on the availability
of alternatives, the court did not reject the idea that simply
favoring one’s own product could be a violation.

By contrast, Google’s promotion of Google Shopping in
its general search engine faced a stiffer challenge and opposite



result in continental Europe.”® The European Commission
argued that Google abused its market dominance as a search
engine by giving an advantage to its own shopping results
and demoting competitors’ comparison shopping services
in its search results.”” The European Commission found
the conduct anticompetitive on the grounds that it had the
potential to foreclose competing comparison shopping ser-
vices and was likely to reduce the ability of consumers to
access the most relevant comparison shopping services.”® On
appeal to the General Court, the Commission’s decision was
upheld in part.”” The mere “special display and position-
ing” of the platform’s own products and services was not in
and by itself deemed abusive.”® What was ruled as illegal was
Google’s demotion of results from competing comparison
services by means of adjusted algorithms.*!

As noted, however, on the same facts, the U.S. Federal
Trade Commission found that Google’s promotion of its
own shopping site and its concurrent demotion of com-
parison-shopping sites benefited users.’” It concluded that
“Google likely benefited consumers by prominently display-
ing its vertical content on its search results page,” that “Goo-
gle would typically test, monitor, and carefully consider the
effect of introducing its vertical content on the quality of its
general search results, and would demote its own content to
a less prominent location when a higher ranking adversely
affected the user experience,” and that “data showing how
consumers reacted to the proprietary content displayed by
Google also suggest that users benefited from these changes
to Google’s search results.” The EC’s contrary ruling
unambiguously favored the interests of Google’s compari-
son-shopping competitors over those of consumers.

If any common ground exists between the General
Courts Google Shopping decision, Streetmap, and the U.S.
cases, it is found in the courts’ tolerance of a firm’s right to
promote and preference its own products regardless of the
firm’s monopolistic or dominant status. The disagreement is
regarding the impact on competitors. The uplifting of one’s
own products and services in many cases, however, neces-
sarily means the demotion of rivals. To treat these impacts
differently makes little practical sense without a good test to
distinguish the anticompetitive from the benign.

The recent EC proceedings against Amazon demonstrate
this difficulty. On September 20, 2022, the EC prelimi-
narily found that, as a dominant online marketplace for
third-party sellers, Amazon abused its dominant position
in breach of Article 102 of the Treaty by: (1) relying on
non-public sales data of sellers active in its marketplace to
adjust its own retail offerings; and (2)

artificially fav[o]ring its own retail offers and offers of mar-
ketplace sellers that use Amazon’s logistics and delivery
services (the so-called ‘Fulfilment by Amazon’ or ‘FBA
services), to the detriment of other marketplace sellers and
consumers, when (i) selecting the single prominently dis-
played offer on Amazon’s product detail page (the winner of
the ‘Buy Box)); and (ii) enabling sellers to offer products to

users of Amazon’s loyalty program[] (the ‘Prime program(]’)
under the Prime label.?

Here again, the EC seems to have equated promoting
and “preferencing” one’s own product with harming mar-
ketplace sellers, while just presuming harm to the consum-
ers. Although the use of rival’s data arguably makes this case
different from pure self-preferencing, it is hard to see why
using a seller’s data from transactions on one’s own platform
would be problematic, at least when the collection and use
of the merchant’s data is stipulated in agreements between
the merchants and the platform or online marketplace.

The EC resolved the two proceedings after extracting
commitments from Amazon to not use data it collects from
sellers on its platform to compete against the sellers and to
not discriminate against sellers that do not use Amazon’s
logistics and delivery services. In a sense, the two proceed-
ings ended in a clifthanger because Amazon’s commitments
are set to expire in a few years and because the EC may
challenge similar practices by other firms that end up in
European courts. However, the recent case filed by the FTC
against Amazon, which advances similar claims, seeks simi-
lar relief with no expiration date.”

Competition authorities in some member states have
already moved aggressively in targeting self-preferential con-
duct. Following competition concerns by the UK authori-
ties, for example, Amazon offered commitments not to use
the data generated through transactions on its websites to
give an edge to its own retail business that compete against
third-party sellers that use Amazon.*® The Polish Compe-
tition Authority, as another example, recently imposed a
huge fine on Allegro, Poland’s dominant online shopping
platform, for using its own algorithm and consumer data to
boost the sale of its own wares and to position them more
prominently on its website compared to the merchandise of
third-party sellers who use Allegro’s platform.”

The current U.S. DOJ and FTC appear now to be taking
the EC approach. In the July 2023 draft update of their
Merger Guidelines, the U.S. agencies say:

The Agencies protect competition on a platform in any
markets that interact with the platform. When a merger
involves a platform operator and platform participants,
the Agencies carefully examine whether the merger would
create conflicts of interest that would harm competition. A
platform operator that is also a platform participant has a
conflict of interest from the incentive to give its own prod-
ucts and services an advantage against other competitors
participating on the platform, harming competition in the
product market for that product or service. This problem is
exacerbated when discrimination in favor of a product or
service would reduce access to distribution for rivals in the
participants’ market and deprive rivals of network effects
in the platform market, both extending and entrenching a
dominant position.*

By labeling a platform operator’s participation in its own
platform a “conflict of interest,” the U.S. competition
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agencies would effectively prevent (or at least inhibit) plat-
form operators from competing with platform participants.
As discussed more in detail below, this trend of preferring
competitors to the process of competition has nothing to
commend it.

Self-preferencing: innovation, efficiency,

and exclusion

The history of monopolization jurisprudence’s conduct
requirement is a history of finding the delicate balance
between the anticompetitive and procompetitive effects of
the monopolist’s conduct. As the recent regulatory and legal
scrutiny of self-preferencing has largely focused on digital
markets, legal analysis often pivots on how to properly mea-
sure the degree of anticompetitiveness of the monopolist’s
conduct in these markets and how to credit the potentially
offsetting procompetitive effects of the same conduct.

Digital markets pose a challenge to the legal analysis. In
two-sided or multi-sided markets, users and consumers on
one side often pay little to nothing (apart from the cost asso-
ciated with user attention) for their use of digital products.
On the other side, platforms may be compensated directly
by advertisers and third-party merchants; the question for
them is whether the platform provides a positive return on
investment. Because of these factors, the degree of compe-
tition in a given digital market cannot be easily gauged by
standard metrics such as price. The alternative measures
include output effects, continuing innovation, and sus-
tained level of investment. In multi-sided markets, output
tends to be the best measure. But output must be measured
properly, which can be difficult.”

The argument for condemning digital self-preferencing
stems from the idea that some Internet firms are so cen-
tral that their services may be deemed essential facilities,
basically public utilities. In other words, the drive to out-
law self-preferencing among these firms really stems from
the drive to turn digital platforms into common carriers
that are subject to utilities-style regulation.” In turn, some
commentators have cautioned that this threatens to reduce
digital platforms’ incentive to invest in consumer welfare-
improving innovations.!

U.S. antitrust law went through a phase of utilities-style
regulation from the 1880s through the early 1970s,% some
of which of course remains in effect today. Prior to the
deregulation movement in the late 1970s, several import-
ant industries, mainly utilities, were considered prone to
market failures. In these industries, administrative agencies
were created to “oversee economic functioning, particu-
larly prices, costs, and entry.”® This type of regulation was
later widely criticized for “distort[ing] firms” incentives and
reward[ing] inefficiency rather than reduced costs and inno-
vation.”* “Significant criticisms of the costs and market
distortions that accompanied regulation prompted serious
review of regulatory regimes . . . and persuade[d] policy-
makers to move toward deregulation in almost all regulated
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markets.”® Many industries, such as transportation and
communications, were significantly deregulated as a result.

Later, in 2004, the 7rinko decision essentially rejected the
utilities-style approach to antitrust enforcement. The Court
there made clear that “[f]irms may acquire monopoly power
by establishing an infrastructure that renders them uniquely
suited to serve their customers. Compelling such firms to
share the source of their advantage is in some tension with
the underlying purpose of antitrust law, since it may lessen
the incentive for the monopolist, the rival, or both to invest
in those economically beneficial facilities.”*

Condemning a leading firm’s promotion of its products
in an adjacent market has aspects of the same utilities-style
regulation 77inko rejected. To the extent that the firm needs
to and continues to make investment in innovation in the
second market, the imperative to protect the investment
and to encourage future investment is both an economic
rationale for policymakers and regulators not to punish self-
preferential conduct in adjacent markets, and a basis for a
legal defense against any suggestion that the firm’s conduct is
not conducive to competition in these markets. In the Strees-
map case, for example, the UK court took note that Google’s
“presentation of a thumbnail map on the SERP in response
to a geographic query was a technical ‘efficiency” and noted
that Google can legitimately improve its search product.?’

The FTC’s 2013 approach and the Microsoft decision
provide a useful current guide to the analysis going forward.
The Commission focused on whether the self-preferential
conduct improved the quality of a product and user expe-
rience and balanced that against the potential for anticom-
petitive foreclosure. In reviewing some vertical websites’
allegations that Google “prominently displayed Google ver-
tical search results in response to certain types of queries,
including shopping and local,” the FTC decided that the key
issue “was to determine whether Google changed its search
results primarily to exclude actual or potential competitors
and inhibit the competitive process, or on the other hand, to
improve the quality of its search product and the overall user
experience.”*® The FTC found that, “in the main, Google
adopted the design changes that the Commission investi-
gated to improve the quality of its search results, and that
any negative impact on actual or potential competitors was
incidental to that purpose” and that “these types of adverse
effects on particular competitors from vigorous rivalry are
a common byproduct of ‘competition on the merits’ and
the competitive process that the law encourages.”* Microsoft
is entirely consistent. The decision condemned exclusion-
ary agreements, not self-preferencing, and made clear that
conduct on one’s own platform should not be condemned
absent proof that the conduct made no economic sense but
for the exclusion or marginalization of rivals.

One might reasonably ask whether even the 2013 FTC
and Microsoft balancing approaches go too far. What if a com-
pany legitimately tries to create a new and better product or
feature that also has the effect of making it harder for rivals



to compete effectively but fails because the new product is
not better at all? Regulatory second-guessing of the compa-
ny’s behavior might provide a short-run benefit in the spe-
cific matter at hand, but would also be a signal to the rest
of the world that, if the new product is not in fact “better,”
it could be condemned as an antitrust violation. That could
have a significant chilling effect on new investment incen-
tives. Courts should continue to be wary of assuming the job
of speculating about the degree efficiency gains and benefits
of new products. If balancing is to be done at all, it might be
best to do it with overweight on the side of innovation.

This notion that it is not unlawful to promote one’s prod-
uct in an adjacent market in order to improve the actual or
perceived quality of a dominant product in the primary mar-
ket is important. Absent evidence that the conduct is designed
solely or primarily to disadvantage rivals, product improve-
ments typically evidence continued investment and innova-
tion, a strong procompetitive effect of the “self-preferential”
conduct.”® This is especially true of product design decisions.
Courts properly have been reluctant to interfere with such
decisions absent clear evidence of anticompetitive effects.”’

The European Commission, unfortunately in our view,
habitually rejects any efficiency or consumer benefit justifi-
cations for this same variety of self-preferencing. For exam-
ple, the EC rejected in the Google Android case the efficiency
justifications for prohibiting phone OEMs from “forking”
Android, i.e., from selling a phone as an Android phone with-
out complying with Google’s technical requirements.”> Goo-
gle argued that these anti-forking measures prevent “software
fragmentation and the potential diffusion of incompatible
versions of the software,” factors that could ruin the prod-
uct in the eyes of consumers. The European General Court
responded that “[i]t is not necessary to settle the dispute
between the parties as to the harmfulness or benefits which
fragmentation might have represented for Google and for
the entire sector.”* Instead, it concluded that “the extremely
rapid growth of the ‘Android ecosystem’ from the early 2010s
onwards makes Google’s claims regarding the hypothetical risk
that the threat which it describes to the very survival of that
‘ecosystem’ could have continued throughout the infringe-
ment period implausible.” The Commission’s antagonism
towards Google’s anti-forking/efficiency argument could well
be not so much about restraining self-preferencing, as about
allowing rivals to free-ride on Google’s Android investments.
This again sounds quite a bit like preferring competitors to
the process of competition.

Safeguarding competition and efficiency

What sets Microsoft apart from Bayou Bottling and Christy
Sports, as we noted earlier, is that Microsoft involved other
types of activities that are otherwise actionable. The U.S.
cases, as well as some aspects of the European General Court’s
reasoning in Google Shopping, illustrate the need to distinguish
self-preferential conduct from other actions that can rightly
be prosecuted. Refusals to deal, tying, and consumer fraud or

data privacy violations are commonly implicated in antitrust
enforcement actions that involve activity that might be char-
acterized as self-preferencing. But these types of conduct are
already treated under existing laws. Adding in a “self-prefer-
encing” count in these contexts adds little or nothing.

Refusals to deal. There generally is no duty to deal with
competitors. Refusals to deal violate Section 2 when the
refusal makes no economic sense apart from the exclusion-
ary impact on rivals.”® There are, therefore, some limited
instances where a monopolist’s refusal to deal with a com-
petitor can violate Section 2 of the Sherman Act. Some of
those might involve what could be called self-preferencing.

What we have called “pure” self-preferencing should stay
clear of refusal to deal liability except where the refusal vio-
lates the no economic sense test.”” In Streetmap, for example,
there was no allegation that Google would have profited more
from promoting the Streetmap product over Google Maps
either in the long run or in the near term. In Google Shopping,
the European General Court narrowed the European Com-
mission’s finding and held that if Google’s conduct consists
“solely in the special display and positioning” of the platform’s
own products and services, it is not necessarily abusive.”®

Although 7rinko poured a large bucket of cold water on the
doctrine, some U.S. authorities have recognized an “essential
facilities” exception to the general rule that a monopolist has
no duty to deal with competitors.”” The doctrine is frequently
evoked in European antitrust litigation. In the EU,

a refusal to deal many trigger an antitrust violation when:

(i) access to the product or service is indispensable to a firm’s

ability to do business in a market; (ii) the refusal is unjus-

tified; (iii) the refusal excludes competition on a secondary

market; and (iv), if intellectual property rights are involved,

it prevents the emergence of a new product for which there

is potential consumer demand.®

As Trinko recognized, this essential facilities argument can
be applied far too broadly.® The lessons learned from the util-
ities-style enforcement of antitrust statutes in 1970s should
discourage any regulatory attempt to declare a digital product
an essential facility just because of its popularity. Europe has
moved in the opposite direction. The new laws on self-prefer-
encing in Europe deviate drastically from U.S. jurisprudence
in numerous respects, prominently including the Europeans’
readiness to subject nearly all the big-name (U.S.) tech firms
to the essential facilities doctrine. The European Union Digi-
tal Markets Act (DMA), for instance, terms many large online
platforms as “gatekeepers,” and in turn the new law provides,
among many other things, that these “gatekeeper” firms would
be enjoined from treating their own products more favorably
than rivals.> The DMA’s requirement of treating rivals the
same as the “gatekeeper” firm appears not to consider or care
about the negative effect on large firms’ incentives to develop
new and better products. Why undertake such costly invest-
ments if there is no benefit to be gained?

As the Trinko court warned, these kinds of broad regula-
tory attempts cut against the very purpose of antitrust laws
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of encouraging the invention of socially and economically
beneficial tools and facilities. Many of the “gatekeepers” were
non-existent two decades or even ten years ago, and their
success can be viewed as entrepreneurship and the genius of
innovation. The “gatekeeper” laws against self-preferencing
impose a heavy price on their success and may ironically snuff
out the next generation of “gatekeepers” still in the cradle.

Tying arrangements. “Pure” self-preferencing can also
be distinguished from tying because preferential promo-
tion of one’s own product or service does not necessarily
entail coercing customers to use it. Moreover, to the extent
tying is used to achieve a self-preferential outcome, the U.S.
antitrust policy towards tying has transformed over a long
period and pivoted from the hostile approach of the early
per se rule. In Jefferson Parish, the earlier hostility was turned
to a modified per se rule that permitted the consideration of
possible tying efficiency gains (with four judges in favor of
a rule of reason).® And the Supreme Court’s 2006 decision
in Illinois Tool Works acknowledged that tying arrangements
often have procompetitive effects, a proposition fundamen-
tally inconsistent with any per se rule.* Tying arrangements
can have severe anticompetitive consequences,” but adding
“self-preferencing” to the analysis adds nothing.

The Italian Competition Authority’s separate investigation
into Amazon, and the subsequent imposition of billion-plus
euro fine, focused not on Amazon’s use of the data collected
on Amazon’s sites in competition against the third-party sellers
on these sites, but rather on Amazon’s requirement that these
sellers must use Amazon’s delivery services to be eligible for
the Prime program.® The Italian authorities deemed this to
be an act of tying and improperly leveraging the dominance
of Prime to force Amazon’s logistic service on the third-party
sellers.®” Similarly, the Dutch Competition Authority imposed
a penalty on Apple for requiring dating-app providers that
appear in Apple’s App Store to use Apple’s payment services.
In essence, Apple was deemed to have used its dominance of
the App Store to restrict the app developers’ freedom of choice
in picking their own payment processors. Although one might
well question these results, what is clear is that the true trans-
gression in the Dutch case, as in the Italian case, was tying.®

Exclusive Dealing. Exclusive dealing arrangements have
long been examined under the rule of reason, and “foreclo-
sure” has for decades been the critical issue in evaluating
any exclusive dealing claim.” While the foreclosure con-
cept was developed as a useful proxy for analyzing harm to
competition, as the sophistication of the antitrust analysis
has increased, foreclosure as a proxy for analyzing harm to
competition has been found inadequate even in cases where
foreclosures has properly been defined. The relevant ques-
tion is instead “whether there has been an adverse effect on
price, output, quality, choice, or innovation in the market as
a whole.””° Self-preferencing generally falls outside this arena,
but where the effect of the conduct is to make a large portion
of the relevant market unavailable to rivals, there will be a
violation absent very substantial countervailing efficiencies.
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The number of instances where pure or simple self-preferenc-
ing (i.e., just favoring your own product) might truly fore-
close rivals in this manner would seem few and far between.
But the Microsoft case again provides a useful basis for com-
parison. There, Microsoft did not simply promote its own
browser over Netscape; it entered into agreements with com-
puter OEMs, Internet service vendors, and others that were
effectively exclusive arrangements properly analyzed under
an exclusive dealing framework.” Engaging in a separate
“self-preferencing” analysis would have added nothing.

Consumer fraud and deception. Self-preferencing using
deception, similarly, can be and is addressed under consumer
protection statutes. The issue arises most often in the con-
text of digital platforms’ collection and use of consumers’
personal data for their commercial benefits. For example, a
business might mislead consumers about the collection and
use of personal location data.”” To the extent that this deceit
eventually affords the business a significant and unfair
advantage over its competitors in designing and developing
related products, the deceitful conduct can be prosecuted
under existing antitrust and consumer protection statutes.

There are frequent news reports about businesses that
mislead consumers about their commitment to the privacy
of users’ personal data in order, for example, to promote a
mobile application where the expanded collection of personal
information is then often combined with consumers’ Internet
activity to give businesses greater insight to users’ habits and
behavior; this can give businesses a competitive edge.” In the
digital economy, profits and commercial advantage are to be
sought in the businesses’ aggressive race to collect more data
and more granular data about their users. But if some busi-
nesses gain the edge through fraud and deceit, then they can
be prosecuted for that fraud and deceit. Further, if they use
that edge either to foreclose competition in the native market
or to harm competition in an adjacent market, then there may
be a viable antitrust case to be made.”* Legal analysis for anti-
trust violations by businesses that fraudulently obtain con-
sumer data would hardly dwell on self-preferencing. Rather,
the pivotal issue here is whether the deceit gave the defendant
an unfair advantage in competition and whether the unfair
advantage eventually stifled competition.

Conclusion and Recommendations

Self-preferencing can often be a significant feature of lead-
ing tech firms’ commercial and research strategy when these
firms straddle multiple digital markets. The adjacent areas
are typically where they focus major parts of their research
and investment; and this is where many exciting new prod-
ucts are born. It is time regulators and courts set clear and
consistent legal standards for treating the subject. In our
view, any recommended treatment of self-preferencing
should stay closely aligned with the existing U.S. case law,
which in the past several decades has created a stable and
predictable legal framework conducive to huge investment,
huge reward, and relentless innovation and progress in the



tech sector. There is no principled basis for preferring com-
petitors over consumers in competition cases. To use Steve
Salop’s example, doing so would mean that a merger that
raised prices to consumers would be just fine if rival prof-
its increased by an equivalent amount. Logically extended,
a large portion of existing antitrust law would have to be
revisited. Has the economy suffered since Brunswick called
for the opposite result? Hardly. We have seen the greatest
technological progress, with associated societal benefits, in
world history. That should be celebrated, not reversed.

Pure self-preferencing should be presumptively legal.
The U.S. case law from Bayou Bottling to Christy Sports is
unambiguous in this aspect. New nomenclature does not
alter the fundamental legal perspective on promoting one’s
own product over those of rivals. Where self-preferencing is
effectuated by actual exclusionary conduct, the exclusionary
conduct itself provides a sound basis for condemnation. The
case has not been made for a new species of violation.
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IAN SIMMONS: Hello, everyone. My name is Ian Simmons
and I'm a Co-Chair of the O’Melveny & Myers' Anti-
trust Group. We are pleased to present to the readership
of ANTITRUST, a panel discussion that originally took place
on March 30™ of 2023, at the ABA Antitrust Law Section
Annual Spring Meeting. The panel was entitled “Trying a
Sherman Act Section 2 Case: Best Practices.” The panel was
well received and the ABA Antitrust Magazine asked the
panelists if they could replicate the discussion.

It is my distinct privilege to introduce the panelists
here today. I will start with Bonny Sweeney. Bonny should
be well-known to the readership. She is Senior Litigation
Counsel at the U.S. Department of Justice’s Antitrust
Division. Bonny joined the Justice Department’s antitrust
trial team just over a year ago, in July of 2022. She was
previously a Partner in the San Francisco office of Haus-
feld. Bonny is a truly accomplished antitrust trial lawyer.
She has represented clients in some of the most significant
antitrust cases in the United States over the past twenty
years. She served as a co-lead counsel on behalf of a class of
merchants in fn re Payment Card Interchange Fee and Mer-
chant Antitrust Litigation, Eastern District of New York, a
sprawling litigation against the world’s largest credit card

companies. Bonny is currently a member of the trial team
for the Department of Justice in a very significant case in
the District of Massachusetts where the government chal-
lenged the alliance between JetBlue and American Airlines.
The court in that case rules for the government, and the
matter is currently on appeal.

It is also my distinct privilege to introduce our second
panelist, Doug Melamed. Doug, it is I think no overstate-
ment to say, is a legend in antitrust law. He served at Stanford
Law School as Professor of the Practice of Law from 2014
until 2022 and has been Scholar in Residence at Stanford
since then. From 2009-2014, Doug served as Senior Vice
President and General Counsel at Intel Corporation where
he was responsible for overseeing Intel’s Legal and Govern-
ment Affairs and Corporate Affairs departments. Prior to
joining Intel in 2009, Doug was for many years a Partner in
the D.C. Office of Wilmer Hale, a global law firm that we
are all familiar with. He made his mark on antitrust cases,
such as I re Rambus and several others. Significantly, from
19962001, Doug served in the U.S. Department of Jus-
tice’s Antitrust Division as Acting Assistant Attorney Gen-
eral, and before that, as Principal Deputy Assistant Attorney
General. Doug had a significant imprint and influence in

* Edited for publication.
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the last significant DOJ monopolization case to be tried,
United States v. Microsoft.

Our third panelist is Christopher Yoo. Christopher is
the John H. Chestnut Professor of Law, Communication,
and Computer & Information Science, and is the Found-
ing Director of the Center for Technology, Innovation, and
Competition at the University of Pennsylvania Carey Law
School. Christopher has emerged as one of the world’s lead-
ing authorities on law and technology, and he is one of the
most widely cited scholars on administrative and regulatory
law as well as Intellectual Property law. He has authored
five books and over 100 scholarly works. His major research
projects include investigating innovative ways to connect
more people to the internet, engaging in a comparative law
analysis of antitrust law/competition law in China, Europe,
and the United States, and analyzing the technical deter-
minants of optimal interoperability in high-technology
industries. Before entering academia, Christopher served as
law clerk to Justice Anthony Kennedy in the United States
Supreme Court and prior to that, to Judge A. Raymond
Randolph in the U.S. Court of Appeals for the D.C. Cir-
cuit. So, welcome, Christopher.

Our fourth and final panelist is John Roberti. John is a
Partner at Cohen & Gresser here in Washington, D.C. He
has been practicing twenty-nine years in antitrust litigation
advising clients on a wide variety of antitrust issues, monop-
olization issues, cartel issues, and he is an alumnus of the
Federal Trade Commission where he tried monopolization
cases. John is regularly recognized as a leading antitrust law-
yer by Chambers, The Legal 500, Who's Who in Competi-
tion, Benchmark Litigation, and as a rising litigation star.
The “rising,” I'll say just in jest, I assume was from several
years ago. John is also very, very active in the ABA Section
of Antitrust Law, and he is currently the Technology Officer
for the Section.

Welcome, Bonny, Doug, Christopher, and John.

Before I put the first question, which will start with Doug,
I just want to make a couple of preliminary observations.

The Assistant Attorney General at the Antitrust Divi-
sion has said that “We are in a one-in-a-century inflection
point in terms of the reach of corporate power,” and he has
admitted that the Antitrust Division is “claiming a mandate
to update and adapt our antitrust enforcement to address
new market realities.”

FTC Chairwoman Lina Khan, likewise told report-
ers that her agency would no longer invest in drawn-out
settlement negotiations with parties seeking merger clear-
ances or resolving dominance cases, but would instead focus
resources on litigating those cases.

Former Deputy Assistant Attorney General Richard
Powers made waves when he announced that the Anti-
trust Division would not shy away from bringing criminal
monopolization cases in the right circumstances.

These policymakers are not limiting their ambitions to
just filing more cases. Instead, today’s antitrust enforcers aim
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to expand the ambit of antitrust concern beyond the criteria
that dominated jurisprudence over the last half century—
price, output, and quality. The new guard contends that a
myopic focus on those criteria and the consumer welfare
standard they embody is not only inconsistent with statutory
and case law origins, but that it also gave rise to decades of
underenforcement, an inordinate concern with ‘false posi-
tives, a legal and economic quagmire in the case law, and a
systemic neglect of competitive dimensions that resist mea-
surement or quantification. Antitrust law enforcement has to
adapt, the enforcers say, to remedy the sins of the past and
to ward off the insidious competitive problems of the future.

Let me start, if I could, with Professor Melamed. It is
hard to look at the news these days without seeing stories
about monopolization cases. We have three cases relating
to Google that will be tried within the next several months;
we have cases against Meta; there are cases against Tesla, pri-
vate cases. Doug, why are we seeing this renewed interest in
monopolization antitrust litigation?

DOUGLAS MELAMED: I think it is really a confluence of a
number of factors. There is a broad populist sentiment in
general in the society on both the right and the left which
distrusts concentration of power of almost any type. There
is increasing awareness of and dissatisfaction with unequal
distribution of wealth and economic power. There is an
increasingly widespread view supported by some academic
research that antitrust enforcement has been too lax over the
past twenty or forty years, depending on how you look at
it. And there is a particular unease, I think, about the large
digital platforms, which are consumer-facing and increas-
ingly important to almost everyone’s lives and are seen as
mysterious black boxes that implicate privacy and, on the
right, concerns about censorship; and those concerns have
been exacerbated by the recent concerns about artificial
intelligence.

There are a number of features of the platforms that I
think are important and not talked about a lot. The digital
platforms are now the dominant sources of communications
and media. U.S. antitrust law, going back to the 1930s, has
I think been especially aggressive in applying antitrust laws
to the then-dominant communications and media plat-
forms, whether they were the motion picture theaters, the
broadcast television networks, cable television, or now the
internet. I think all those factors, and perhaps others as well,
come together to create a moment when attention is focused
on big institutions and perceived economic power.

IAN SIMMONS: Bonny, would you like to speak to this ques-
tion of why we are seeing this proliferation of monopoli-
zation cases and an apparent confluence of concern for
dominance both on the right, such as from Senators Hawley
and Cruz, and on the left, such as from Senators Warren and
Klobuchar? Would you like to address that and pick up on
anything Doug said?



BONNY SWEENEY: Yes, thank you.

I would just like to start by saying that the views I express
do not purport to reflect those of the U.S. Department of
Justice and do not indicate what the Department would do
in any particular situation.

I would agree with Doug that a whole confluence of
factors has led to this increased interest in the enforcement
of the antitrust laws at the private level, at the state level,
and at the federal level. I think it is in response, in part, to
underenforcement of the antitrust laws over the past thirty
years; and certainly, as Doug pointed out, there is a concern
about the power of very large digital platform firms. But,
it is not just the large digital platform firms that are sub-
ject to increasing antitrust scrutiny. We see increased anti-
trust enforcement all over the economy, and it is a welcome
development.

IAN SIMMONS: Christopher, Jon Baker’s book, 7he Antitrust
Paradigm—ijust picking up on something Bonny men-
tioned—talks about the ubiquity and prevalence of mar-
ket power in many sectors of the American economy. Do
you agree with that observation; and does that, just picking
up on the idea of why monopolization litigation is now de
rigueur, explain why are we seeing so much of it? Do you
think there is indeed a market power problem that may be
at the root of this?

CHRISTOPHER Y0O: There are many ways to frame why anti-
trust is receiving much more attention right now.

One way is to frame it in terms of market power. Another
way is to frame it in terms of innovation. Increasingly,
instead of focusing exclusively on static efficiency issues—
such as output, quantity, price, and quality—which reallo-
cate existing resources to reach the production possibility
frontier, antitrust law is being asked to promote dynamic
efficiency by promoting the development to push that fron-
tier out. To date, however, the tools we have developed have
been better suited to evaluate static efficiency than to evalu-
ate dynamic efficiency.

A lot of this can be tied, for example, to the debates
that happened in the 1950s, 1960s, and 1970s, where we
moved away from the structure-conduct-performance para-
digm, under which we viewed size as inherently suspicious,
in favor of an effects analysis. At that time, we confronted
numerous proposals to return to the structuralist paradigm,
as evidenced by the Neal Commission, the Areeda and Hov-
enkamp no-fault monopolization proposals, Philip Hart’s
proposed Industrial Reorganization Acts, and President
Carter’s National Commission for the Review of Antitrust
Law and Procedures. All of these efforts proposed reevaluat-
ing whether we should make persistent monopoly power or
persistent market size a basis for liability even absent some
form of exclusionary conduct.

Congress and the courts have never took that step, pri-
marily because when you take innovation into account, pure

size is ambiguous. Size can be the result of anticompetitive
acts. It can also be the result of successful competition on
the merits.

One of the reasons Congress never enacted the legislative
changes that were proposed in the 1970s was because of the
concern that it would reduce firms incentive to innovate by
penalizing firms that innovated too well.

And so, we end up in a familiar place in antitrust law,
which is that when confronted with ambiguous conduct,
we look for filters that separate out the conduct that is anti-
competitive and deserving of antitrust sanction from the
kind of procompetitive conduct that antitrust is looking to
encourage.

My hope is that we will keep working on more sophis-
ticated understandings, evidentiary requirements, and ques-
tions of proof that will successfully separate the wheat from
the chaff in ways that allow us to curb the problems without
sacrificing the benefits of innovation.

IAN SIMMONS: Very interesting, Christopher. If I could just
quickly follow up—I want to bring John into the conver-
sation slightly shifting gears to private litigation—Chris-
topher, an interesting and intriguing notion about the
antitrust community being besotted perhaps with market
shares or size.

The D.C. Circuit in the Microsoft case—and it’s incred-
ible that now it’s twenty-two years ago we had the last
significant Department of Justice published opinion in a
monopolization trial on the merits—the D.C. Circuit there
said: “Once a product or standard achieves wide acceptance,
it becomes more or less entrenched. Competition in such
industries is ‘for the field’ rather than ‘within the field,” and
it cites Harold Demsetz [Why Regulate Utilities?, 11 J.L. &
Econ. 55,57 & n.7 (1968)].

Do you believe the ubiquity of the “winner take all” phe-
nomenon is at the root of the Section 2 enforcement agenda
and why we are seeing perhaps a coalescence of the left and
the right. Is this something that is empirical or is this just
fodder for conferences?

CHRISTOPHER Y0O0: I think that concerns about winner-
take-all markets are often overstated. Many things that look
extremely threatening in the here and now in retrospect end
up not being perhaps as concerning as we thought.

For example, I started teaching law around the time of
the AOL/Time Warner merger, which at the time was widely
regarded as the end of history, when it was really just the
end of $240 billion in Time Warner shareholder value. AOL
looked like this behemoth that was unstoppable, and they
were just basically sold for a song. In considerably less than
a generation, they were a shadow of their former self.

When you think about even Facebook, if we were talking
about them even just a few short years ago, we would per-
haps be expressing stronger concerns about their market
position than we do now, as we would also with, say, Twitter.
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We can also cite other examples pointing in the other
direction. Courts once assumed that MySpace was a
monopoly. When Susan Crawford wrote her book, Captive
Audience, in 2013, she speculated whether Netflix would
still exist by the time the reader was reading her book. Such
pessimism seems strange now that Netflix has turned out
to be such an obvious success, but at the time Netflix was
transitioning from mail to online distribution, nothing was
certain. And even now, it is facing much stronger competi-
tion from other streaming platforms.

In short, I think it can be a mistake to be too focused on
the here and now. Instead, we should make sure to take the
long view with the understanding that things can change
rather rapidly.

But, at the same time, I think there is a wonderful ques-
tion about whether the nature of competition has changed.
People often talk about network effects as if they inevitably
lead to “winner take all” markets. We often forget that when
multihoming is possible, you are not choosing only one net-
work; you can actually participate in multiple ones. It is thus
a mistake to equate network effects with ‘winner-take-all’
markets,” and we learn that features like multihoming and
gateways between networks can actually cause those things
not to happen. Indeed, there is a variety of other proprietary
solutions and aspects of private ordering that can dissipate a
lot of those problems.

At the same time, ever since Joseph Schumpeter talked
about the “gales of creative destruction,” economists have
considered whether certain industries, particularly high-tech
industries, will not see multiple actors competing within a
market for customers but, rather, a succession of monop-
olists that will dominate a market of time because of scale
economies or some other market feature.

I have always been inspired by a chapter that Tim Bres-
nahan wrote before he became Deputy Assistant Attorney
General and chief economist during the Microsoft case,
in which he said that network effects made it inevitable
that there would be a large operating system monopolist,
whether its name was Microsoft or not. When that is the
case, you will see two forms of competition: one is the dif-
ferent dominant players of the time trying to take over each
other’s territory by rearranging the vertical chain or produc-
tion, the other is the kind of competition you mention, Ian,
the Schumpeterian idea of the next big dominant invention
that allows another player to displace one of those levels.

If so, antitrust law can either increase the level of incre-
mental innovation or accelerate the arrival of the next big
change. His reaction was that market seemed to be doing just
fine in promoting incremental innovation, and he was skep-
tical of the governments ability to predict what the next big
thing would be in order to bring it about faster before it was
already settled, at which point the government would simply
be jumping on a bandwagon that was already moving.

So, it is an interesting question to me that someone
as empirically based and enforcement-friendly as Tim
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Bresnahan, having served as the government’s expert, took
very seriously the idea that this type of competition may
emerge in the new economy.

More fundamentally, your question raises a great point:
just because something could happen, doesn’t say much
about the likelihood that it is happening or will happen. As
a result, antitrust must make sure to employ terms of proof
and evaluation that make sure that the alleged anticompeti-
tive outcome is actually happening, the type of competition
we are in, and how should we incorporate that into antitrust
law. I would say that we have a lot more questions than
answers at this point in that area.

IAN SIMMONS: Having more questions than answers seems to
be an occupational hazard with antitrust.

A fascinating point you make about multihoming is not
synonymous necessarily with lock-in, but perhaps we can
return to that.

Let me bring John into the conversation, and then I
would invite Doug and Bonny to weigh in on anything that
has been said to date. John, how if at all, has the govern-
ment’s renewed interest in antitrust affected private actions
either in quantity or quality?

JOHN ROBERTI: It’s a really good question. I take issue slightly
with how we are characterizing the government’s interest in
monopolization. We talked about forty years of underen-
forcement, and that has been a mantra. We hit the low
point with the decision in the 77inko case, which is actually
a narrow holding that is being interpreted as a sweeping rule
because of its extensive dicta that muses on when a refusal to
deal with a competitor is actionable.

The true bottom point for enforcement came with the
issuance of the DOJ’s Section 2 Report in 2008, which was
rapidly withdrawn when the Obama Administration took
office. This signaled a policy change and a willingness to view
Section 2 more broadly. The government was interested in
monopolization cases during the Obama Administration and
the Trump Administration for that matter; it's just—going
back to the title of the panel—trying those cases became very,
very difficult. So the renewed interest of the government isn’t
really a renewed interest in monopolization; its a renewed
interest in trying the cases. That’s why you bring in people
like Bonny Sweeney here to try cases, right?

Having the government show the courage to try a
monopolization case encourages the private bar to do it as
well, and in many ways the private bar has been out ahead
of the government in bringing monopolization cases and
thinking about these issues.

So I'm not sure there is necessarily a cause and effect
between the government’s recent cases and the cases being
brought by the private bar. I think there has been a recog-
nition among enforcers for years that the monopolization
standards have been too narrow. I think to the extent that
this is a new government revelation it has to do with the



fact that this is a new set of enforcers who just, for whatever
reason, aren't nearly as timid about losing cases.

IAN SIMMONS: Fascinating.

Before I slightly shift gears a little bit to go to a doctrinal
question, Doug or Bonny, do you want to react to any of the
comments thus far?

DOUGLAS MELAMED: I completely agree with John and with
the agencies, and even going back to some of the folks in the
Trump Administration—that litigation of government cases
is better than settlements with conduct remedies and even
in many cases structural remedies, for lots of reasons.

The most important one—I certainly felt this way
during the Microsoft case—is that the government can deal
with only the tip of the iceberg. The antitrust laws apply to
almost all commercial conduct that affects interstate com-
merce, so the real contribution of the Justice Department
is not to get an injunction against Firm X or Firm Y} it is to
establish good legal principles that, armed with the private
bar and treble damages, can be effective deterrents going
forward.

Ian, I would like to comment briefly on Christopher’s
comments about innovation and network effects.

First of all, yes, when you focus on innovation rather than
the static welfare effects of avoiding deadweight loss, you are
getting into more complicated economics. It’s almost cer-
tainly true that the prospect of monopoly power ex post can
be an ex-ante incentive to investments in innovation, but I
don’t think one can conclude from the economic literature
that possession of monopoly power promotes innovation.
There is some support in Schumpeter and more recent work
that size promotes innovation, both because it gives the
potential innovator scale and because it increases the ability
of the innovator to appropriate the fruits of its innovation if
intellectual property and other protections are not sufficient
for that purpose; but that is different from market power.

More broadly, Christopher was talking about network
effects and dynamic welfare as opposed to static welfare. In
effect, as I understand it, he was talking about a broader and
somewhat different notion of economic welfare. I would
like to make two comments about that.

First, I think the current debate is not really about eco-
nomic welfare. I think the current debate is about whether
economic welfare or something else, some more Jeffersonian
vision, should be driving antitrust.

My second comment concerns the question whether
antitrust should promote competition for the market or in
the market. Antitrust law is not industrial planning. It rests
on the contrary premise that competition and the market
should determine the direction of the economy. So anti-
trust law is limited to prohibiting bad conduct that harms
competition, and the question is, “What is bad conduct?”
It seems to me that bad conduct is conduct that without
some justification interferes with market forces that would,

among other things, let the market decide when and where
competition for the market is a superior investment rather
than competition in the market.

IAN SIMMONS: Good thoughts Doug, thank you. Christo-
pher, you have your hand up. Please proceed.

CHRISTOPHER YO00: There is a theoretical literature suggesting
that firms with market dominance may be more innovative,
exemplified by Gilbert and Newbery’s work on rent dissipa-
tion incentives.

There is also a very large empirical literature on the sub-
ject. You mentioned market size—that’s really the Arrow
versus Schumpeter debate where Arrow says smaller firms
are more innovative and Schumpeter says larger ones are
more innovative.

But there is actually empirical literature that measures that
not only in size but in terms of market share. The relation-
ship between market concentration and innovation has been
called the second most heavily studied question in industrial
organization, and I think every survey that I have read has
really said, “This literature is inconclusive”—not inconclusive
because you don’t get results, but rather inconclusive because
you get too many results. The relationship is not a simple
one between both size and innovation and concentration
and innovation, and there are disputes over how you mea-
sure innovativeness; but there are usually some other factors
brought in, and we haven’t really settled out what they are.

But the one thing that I think you are hinting at, Doug,
which I think is important too, is even when you take inno-
vation seriously, we have to think of it as a tradeoff. Bill
Baumol has said that the fact the long-run benefits from
dynamic efficiency amortize over time makes them inher-
ently more important.

I think a more balanced approach would really treat
innovation as a tradeoff that tolerates short-run static effi-
ciency losses in order to obtain long-run dynamic efficiency
gains, as is often talked about in patent law. This tradeoff
must be calibrated properly to make sure consumers benefit.
It is not always going to go on the side of static efficiency,
and it is not always going to go to the side of dynamic effi-
ciency. We have to figure out a framework to bring both
sides together.

Doug’s comment about there being no benefit right now
from market power is reminiscent of the debate over the
no-fault monopolization proposal that Areeda and Turner
advanced in the 1970s. The problem is that firms decide
whether to invest in innovation long before they know what
the outcomes are. So, the real question from an innovation
standpoint is: What would penalizing a firm simply for
holding monopoly power do to the incentives to innovate ex
ante when people are undertaking the investments and are
forecasting their expected returns. If firms can be penalized
simply for being large, even innocent firms will necessarily
have to adjust their prediction by what possible antitrust
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liability they might face if they are too successful at com-
peting on the merits. This penalty on innovation is one of
the reasons antitrust law has never adopted no-fault monop-
olization and why monopolization has always included an
exclusionary conduct element to make sure that liability
attaches only when a firm does something to obtain or to
maintain a monopoly beyond what would normally be
determined competition on the merits to serve as a filter
to separate procompetitive from anticompetitive outcomes.

IAN SIMMONS: I want to come back to all of this—innova-
tion, how do we measure it; injury; and exclusionary con-
duct, how do we define it—and we’ll be coming to that in
just a minute.

But before we progress, I want to ask Bonny: Doug
alluded to the debate about the objectives of antitrust and he
mentioned the consumer welfare standard. Tell us what is the
consumer welfare standard and is it the appropriate standard?

BONNY SWEENEY: We have been talking about underenforce-
ment of the antitrust laws over the past thirty to forty years,
and part of that has to be attributed to the rise of the con-
sumer welfare standard as it was popularized by Judge Bork
in The Antitrust Paradox in 1978.

Remember that the consumer welfare standard has never
been adopted by the U.S. Supreme Court—it has been men-
tioned by it—but, the Court has never embraced it. Never-
theless, this standard has been used by lower courts to justify
a narrow view of antitrust enforcement that is focused on
short-term price and output effects. I think that has helped
lead to underenforcement.

This focus on short-term price effects on consumers
ignores other benefits of competition—such as innovation,
quality, and variety—and it also tends to leave out certain
groups, like the groups who purchase inputs for their prod-
ucts—workers, farmers, and small suppliers, for example.

There is a recent example of this in the Ninth Circuit. In
a case called PLS.com, the district court dismissed a lawsuit
by one competitor against another competitor on the ground
that the plaintiff had not adequately alleged antitrust injury
because it had not alleged direct harm to the “ultimate con-
sumers.” Although the competitor alleged that it was injured
by the anticompetitive conduct (in addition to alleging harm
to competition), the court held that was not enough.”

The Ninth Circuit reversed. The Department of Justice
submitted an amicus brief in that case. The Ninth Circuit
held that a business that uses a product as an input to create
another product is a consumer of that input for antitrust
purposes.

This decision illustrates how the consumer welfare stan-
dard has been, perhaps, misunderstood, and certainly con-
strued in a way that is very limiting in antitrust enforcement.

Widespread recognition of the shortcomings of the con-
sumer welfare standard is one of the reasons why we are see-
ing greater enforcement across the board in antitrust.
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IAN SIMMONS: John, do you agree with Bonny that is per-
haps at the root of what I think you identified as chronic
underenforcement over the past several decades of Section
2? Do you think the consumer welfare standard has been
one way or another at the root of that?

JOHN ROBERTI: Yes. I take Bonny’s last point to be really
important, which is it’s not just the consumer welfare stan-
dard; it’s the very, very narrow view of what is consumer
welfare.

Imagine a vertically integrated healthcare company that
drives its downstream competitors, say community pharma-
cies, out of business by under-reimbursing them. In a way,
that is good for consumers because consumers are paying
lower prices, but the consumers also lose the quality that
might come with being able to go to somebody who is going
to spend time with them and talk to them about their med-
ication as opposed to getting their medication in the mail.

I think the narrow view of the consumer welfare stan-
dard is that a lot of defendants would suggest is “Tough luck
if we lose the community pharmacies, thats okay, because
we'll have lower prices.”

I think that view is incorrect as a matter of law. As a
practical matter, however, if you want to see additional anti-
trust enforcement, you cannot be slavish to short-term price
and output effects.

IAN SIMMONS: Let me try to merge my first line of questions
to the panelists, and whoever wants to go first can go first
on this. With the increased interest in monopolization cases
and consumer welfare—we want low prices, lots of prod-
ucts, and good quality—we see the antitrust cases against the
high-technology firms, and many of their products are free to
use—Meta’s products; or Google search, I don’t pay Google
to type on that search bar. What is the competition problem,
monopolization problem, with industries with free products?

DOUGLAS MELAMED: The Microsoft case was about efforts
taken by Microsoft to undermine the competing Netscape
browser. Both that browser and Microsoft’s browser were
free—at least free in the sense that that term is normally
used, meaning distributed to consumers with a zero or nom-
inal dollar price.

Of course nothing is free. Google is not free—I give
them time, attention, and data. So in one sense it is mis-
leading to talk about free goods.

But the larger reason that “free” is not a safe harbor is the
idea that, if there is not a price effec, it is not an antitrust
problem rests on a fundamental misunderstanding of anti-
trust law. It’s a misunderstanding that informs much of the
criticism of the consumer welfare standard.

Bork brilliantly named it the consumer welfare standard,
but it was never a consumer welfare standard. What the con-
sumer welfare standard means in antitrust law is economic
welfare. It means that antitrust law is about prohibiting



conduct that impairs competition and thereby impairs eco-
nomic welfare.

I think that’s a good standard and that we should not
depart it. The attack on it—based on the idea that it’s all
about price, and all about the short term—is nonsense.

Antitrust law is—and should be—concerned about
anticompetitive conduct that increases or maintains market
power, because it is market power that by definition means
harm to the competitive process and that enables firms to
take actions that are inconsistent with economic welfare.
And we are concerned about free products, just as we are
concerned about costly products, because, as Microsoft
teaches, anticompetitive conduct aimed at free products can
lead to an increase in market power.

JOHN ROBERTI: | just want to underscore what Doug said
about the consumer welfare standard. That is 100 percent
right. If you are trying a monopolization case, the last thing
you want to do is come in and say, “I want to blow up the
standard. I want to do something entirely different.”

For the most part, what plaintiffs and what the govern-
ment are really trying to do is to get back to the true mean-
ing of the consumer welfare standard, which I think Doug
articulated very well: it’s overall economic welfare; it’s not
just short-term price effects and output effects.

CHRISTOPHER Y0O: I agree with Bonny and John that the
consumer welfare standard should be about economic wel-
fare broadly conceived.

As Doug mentioned, there is a broader discussion
that wants to move beyond economic criteria to take into
account a broad range of nonecomonic factors.

I find it telling that many people who want to see more
vigorous antitrust enforcement still support the consumer
welfare standard and reject bringing in noneconomic con-
siderations.What I find fascinating is that we can broaden
antitrust enforcement within the economic paradigm by
looking at more than just whether prices are too high. John,
your example of the pharmacies is an excellent one. You also
see in labor monopsony cases, in which employers use their
market power to underpay labor. This creates economic inef-
ficiency along the vertical chain of production even though
it leads to lower end prices for consumers. I would say that
even orthodox antitrust law is well positioned to find harms
that cannot always be measured in terms of lower prices.

Antitrust law can look to other indicators. Consider,
for example, the Third Circuit’s Uber case, which upheld
the dismissal of taxi companies” attempted monopolization
claim. Rather than looking at prices, the court based its
decision in part on whether the total number of vehicles
offering rides went up or down.

So, the fact that taxi drivers found themselves squeezed
was simply the result of a different business model that
increased the level of competition and created net economic
benefits that we can measure.

IAN SIMMONS: All right.

CHRISTOPHER Y00: A quick thought to go back to what you
were saying, lan, is that a lot of people seem to regard mar-
kets with zero prices as an unprecedented problem that anti-
trust does not know how to address.

My very first article was written about broadcast televi-
sion, which, like much of the modern Internet was entirely
an advertising-supported business. The fact that consum-
ers paid zero prices did not stop enforcement officials from
bringing antitrust cases based on monopsony power against
advertisers and monopsony power against program suppli-
ers. These cases show conventional antitrust techniques are
well equipped to handle zero-price markets. We just need to
recover the literature and precedents on these issues.

IAN SIMMONS: Fascinating. Of course, to the consumer turn-
ing on the television broadcast, it was free, at least in pre-
cable days, over-the-air.

Our panel is called “Litigating Best Practices for Trying
a Section 2 Case,” so I want to move a little bit from the
stratosphere. As the readership knows, there are few areas
of antitrust law more conceptual than Sherman Act Section
2—that’s why I love it, it’s highly conceptual—and yet the
concepts have to persuade someone wearing black robes or
a jury of six or twelve.

I want to move to really a core issue, a vortex, in trying
Sherman Act Section 2 cases, which is the issue of exclusion-
ary conduct, a fascinating body of law, and a fascinating area
to discuss.

But there are few areas of Sherman Act Section 2 law
that I find more vexing. How do you distinguish lawful
exclusion which results from competition on the merits
from conduct that you are going to label “exclusionary?”

I want to start with Doug on that. What is exclusionary
conduct and what is the guidance? How do I know where
that line is drawn?

DOUGLAS MELAMED: [ think everyone has a different way of
putting it. Mine is an inference that I have drawn from what
I see in the cases, the statute, the legislative history, and so
forth. It’s this: all antitrust violations—and this is certainly
true of Section 2—have at their core two elements:

The creation or increase of market power compared to the
but-for world. That means that, in order to be exclusionary
conduct, conduct has to do something to weaken the disci-
pline of rivals. In an exclusionary conduct case, we are not
talking about agreeing with the rivals; we are talking about,
in effect, imposing on them circumstances that undermine
their ability to be a discipline on the defendant and therefore
enables the defendant to have more market power than it oth-
erwise would have. That is the first element.

The second element is that the conduct must be anti-
competitive, not just exclusionary. When Apple built the
iPhone, it drove Motorola and Nokia out of the mobile
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phone business. That was exclusionary conduct, I suppose,
but it certainly wasn’t anticompetitive conduct.

I don’t know what anticompetitive means, but I think I
know what procompetitive means, or at least can infer that
from what cases teach us and what economics teaches us.
Procompetitive conduct is conduct that improves or is likely
to improve product quality or reduces or is likely to reduce
costs or above-cost prices. And by the way, the first two of
those benefits could be by reason of innovation or some-
thing else, like investing more money in quality control at
the plant. So, if you have conduct that excludes someone
and doesn’t have the prospect of providing any of those three
benefits, it is anticompetitive conduct.

IAN SIMMONS: So anticompetitive in your mind is what is
left behind once you go through those three filters; is that a
fair statement?

DOUGLAS MELAMED: Yes.

IAN SIMMONS: Let me ask if there are any comments on
Doug’s definition of exclusionary from the panelists.

CHRISTOPHER YO0O: I really like Doug’s proposal because it
requires both an increase in market power and no prospect
of improving quality, production, and cost. I think that
is an extremely useful way of thinking about exclusionary
conduct.

It reminds me that the late Clayton Christensen of the
Harvard Business School pointed out that modern innova-
tion is often business model innovation rather than a new
invention or new scientific development.

What Doug’s definition underscores is that changes are
often just a better way of doing business, and we are seeing
that more and more in the tech platforms. I take Doug’s
test to allow that if someone does an improvement in qual-
ity or cost—and I think the iPhone example is an excellent
one—that is not going to be a sufficient claim even if it
has the effect of weakening their rivals and even if it allows
the innovating firm to charge extremely high margins and
achieve an extremely strong market position. Any harm to
rivals achieved by a revolutionary improvement in quality
wouldn't satisfy Doug’s test.

The concern I have about some of the cases, particularly
the ones I see in Europe, is an inordinate focus on evidence
of harm to rivals without undertaking the kind of inquiry
that Doug is putting in.

IAN SIMMONS: But let me press on that a bit. Maybe Doug,
Bonny, or John want to react to this. On the cost element,
whose cost structure are we talking about? Are we living in
a world with “winner take all” or are we competing for the
field but we are not competing for a slice of the field, and
the big firm has a lower cost structure and the new entrant
has a higher cost structure, and the big firm does something
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vis-a-vis the lower new entrant firm with a higher cost struc-
ture, whose cost structure—I know the “equally efficient
competitor” logic, but how does that map on to how we
think about cost structure? Whose cost structure is relevant
here? The new entrant by definition does not have the scale
of the big one, and so if it is being predated, so to speak, in
a way that forces it to exit, is that a problem?

DOUGLAS MELAMED: Let me take a stab. I think the one com-
plication to what I said is that some kinds of conduct—and
inventing the iPhone is probably this—hurt rivals only by
shifting demand.

But other kinds of conduct can hurt rivals by raising the
rivals’ costs. Suppose Apple in order to build the iPhone goes
out and buys up a bunch of raw materials—not predatorily;
it needs them to build a better product or to reduce its costs
and thus it prices and uses all of the raw material—and in so
doing it increases the price that its rivals face when they buy
needed raw materials. Or suppose Apple enters into exclu-
sive dealing arrangements, or something like that, that both
provide those benefits and increase its rivals’ costs. And sup-
pose further that the conduct in question can be shown to
really be necessary to achieve the benefits I assumed.

Then you have the question: What do you do when you
are not shifting demand but you are both increasing your
rivals’ costs and creating a real benefit? What does the anti-
trust law do?

The courts tend to punt on this. Often courts say things
like “balance” harms and benefits, but no one knows what
that means. One way that courts have tried to resolve that
question is by saying: “Well, if the conduct would not dis-
advantage someone equally efficient, we are not going to
worry about it. So if you engage in some complicated pric-
ing scheme or loyalty discount or whatever pricing strategy,
we are not going to worry about that unless it would exclude
an equally efficient rival.”

I understand why courts say that because it enables the
economists to draw little graphs and come to easy answers,
and that might be a good enough reason. But I am not sure
that, as a theoretical matter, that is a very sound place to
draw the line precisely because of the reason you suggested
in your question, lan. What if the little guy has really built
a better product and with time could grow to be more effi-
cient than the incumbent, but it is nipped in the bud before
it has an opportunity to achieve that because it does not
have enough scale to stay in business in the face of con-
duct that would exclude rivals that are less efficient than
the defendant. I don’t think we should be indifferent to the
plight of that little guy.

But that question really doesn’t change the basic framing
of what we are thinking about here when we ask, “What
is procompetitive conduct and what is anticompetitive
conduct?”

IAN SIMMONS: Well said, Doug.



CHRISTOPHER Y00: What I find fascinating is that the possi-
bility that a less efficient rival may provide competitive ben-
efits even if it is less efficient. This is an underappreciated
corollary to Oliver Williamson’s famous efficiency defense,
in which he said that reductions in costs may create welfare
benefits sufficient to offset any welfare losses created by the
potential rise in price from the lessening of rivalry.

There is a limited amount of writing pointing out that
the flip side must also be true, that is the welfare benefits
from the additional rivalry more than offset the welfare
losses resulting from the fact that the competitor may be
less efficient. In this manner, an effects analysis would take
the less-efficient rivals as they are while taking into account
the net benefits of price competition and netting out the
countervailing effects. If we are going to take seriously this
notion of efficiency, it should work both ways. It can’t be a
one-way ratchet.

And we also have to bear in mind that the whole liter-
ature on product differentiation tells us how smaller rivals
could survive even when they face cost disadvantages by
pursuing what I think of as the boutique solution, in which
small providers who have lower volumes and worse cost
structures can survive by selling a narrow range of goods tai-
lored to the preferences of a small group of consumers, and
then charge them more for giving them exactly what they
want. This allows firms to tap into a source of welfare that is
often underappreciated in the price/quantity space, which is
the benefits of providing consumers with products that are a
better fit with what they want.

IAN SIMMONS: Let me shift gears, and maybe I could start
with Christopher on this one, and I want to keep us on tar-
get. Christopher, on this whole idea of exclusionary conduct
we are seeing a debate play out in some of the various cases
that are pending now—and we have seen it in cases that
have been submitted, and courts come out different ways
on this—involving the so-called “monopoly broth” theory.
In other words, a plaintiff is alleging there are five pieces of
conduct that the monopolist did that are exclusionary; and
defendants like to say, “Antitrust is a tort and the plaintiff
is not showing a causal flow from each individual act; it is
aggregating them all, it is doing monopoly broth, and the
plaintiff is being very imprecise on the causal flow from any
subset of the five elements of conduct.” What's your view on
this monopoly broth debate?

CHRISTOPHER Y00: | think that the monopoly broth theory
can be implemented in a manner consistent with the idea
of an effects analysis where you look at the overall impact
on the conduct. The two watch-outs are: (1) some conduct
is per se legal; for example, innovating in your product and
unilateral refusals to deal. If so, adding them into a broth
should not add anything.

But what bothers me more is when the broth consists
of conduct that is completely ambiguous, any case must be

based on a coherent theory about how the combination of
harms actually hurts competition. Otherwise, parties can
hand wave at a lot of conduct that does not sound very good
to a jury. We all know that business involves a lot of conduct
that is not very attractive in the cold light of day, but is con-
sistent with competition on the merits.

To avoid this type of guilt by association, plaintiffs should
be required to put forward a coherent theory and evidence of
how the different types of conduct combine to harm consum-
ers and to propose remedies that address those problems if we
are going to prevent the monopoly broth approach from just
being an excuse for sweeping in a bunch of bad monopoliza-
tion cases that couldn’t live up to their burden of proof.

IAN SIMMONS: That may be begging the question, bad monop-
olization cases, but let me bring in Bonny. Christopher men-
tioned a jury. I want to move a little bit now in our discussion
of exclusionary conduct to where the rubber hits the road.

Bonny, talk to us about—and you can refer to the broth
issue—how you attempt to develop your trial narrative on
exclusionary conduct. You know Max Blecher famously
said, “The whole point of being an advocate is to prejudice
the trier of fact against your opponent.” He didn’t see any-
thing unsavory about the idea of trying to prejudice a trier
of fact against your opponent; that’s what advocates do.

Bonny, how do you think about using facts to prejudice
the trier of fact against a firm allegedly engaged in exclusion-
ary conduct? How do you go about telling the story? What
role does intent play? What role does the broth play?

BONNY SWEENEY: I'll start with the so-called monopoly
broth”, which is a subject of contention in some monop-
olization cases. The courts have different formulations, but
one common element—and this has been mentioned—is
that the courts, including the Supreme Court, recognize
that you have to look at the market realities in which this
allegedly anticompetitive conduct is taking place.

Sometimes that requires looking at different categories
of conduct together. For example, if the monopolist has
entered into a series of exclusive contracts, the finder-of-fact
must look at the conduct as a whole to determine the extent
of foreclosure. That’s an easy case. At the other extreme, if
the plaintiff seeks to aggregate conduct that is subject to
specific legal tests-like predatory pricing or refusals to deal,
courts have said, “No, we can’t lump those kinds of conduct
together and decide that this is as a whole anticompetitive if
individually these acts would not be anticompetitive.”

In the middle are cases like the Third Circuit’s LePages
decision, in which the court considered the anticompeti-
tive effects of 3M’s bundled rebates and exclusive contracts
together, and the Sixth Circuit’s decision in Conwood v. U.S.
Tobacco, which upheld a plaintift’s verdict based on a whole
host of conduct, including exclusive agreements, destruc-
tion of the plaintiff’s point-of-sale advertising, and dispar-
agement of the quality of its snuff.
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It is a very fact-dependent inquiry because there are
clearly certain kinds of conduct that in order to become
anticompetitive interact with other kinds of conduct that
render that conduct anticompetitive, so it would be incor-
rect in those cases not to look at the conduct as a whole.

In terms of what I look for as an advocate in trying or lit-
igating an antitrust case, unfortunately, as we talked about,
so much of this is very theoretical, it is very abstract, and it
is very hard to make your case understandable and compel-
ling. So how do you do that in a monopolization case?

Just like in any case, the role of the advocate, the litigant,
especially on the plaintiff side, is to be a good storyteller and
be able to make your case understandable. You need to fit
it into a narrative arc. It helps make it more understandable
and it makes it more interesting. If you are in front of a jury,
this is particularly important.

Intent can play a role for sure. Of course, you don't have
to prove intent in an antitrust case except in an attempted
monopolization case. However, the courts have recognized,
and the Supreme Court has said, that intent often helps
illuminate the facts; it helps you interpret the evidence and
predict the consequences of the acts that you are asking the
trier of fact to evaluate.

If you have evidence that shows bad intent and there is a
way to get that into evidence, I think that is a very import-
ant strategy.

Showing harm is critical. In public enforcement cases,
the government does not have to show harm to business or
property, but if there is harm to consumers, if there is harm
to competitors, that is easier to understand than the abstract
harm to competition.

In addition, going back to the monopoly broth question,
if you are going to have different categories of anticompet-
itive conduct—and I think Doug mentioned this—if you
can show that you have a coherent theory as to how those
acts fit together and how they harmed competitors, con-
sumers, the competitive process, that is very critical.

IAN SIMMONS: And as Bonny well said, both on the intent
point—it was Justice Brandeis in Chicago Board of Trade who
said, “Knowledge of intent may help the finder of fact inter-
pret fact and predict consequences;” and the D.C. Circuit
in Microsoft 1994 famously said, “Intent may be probative as
to effects.” Those points about intent always resonated with
me, and the intent idea is something that a trier of fact could
gravitate to because judgments are being made on whether
to be prejudiced or not against the defendant.

On your point about theory, in a case that doesn’t get the
publicity I think it deserves, the first case that the govern-
ment brought against Microsoft in 1994, the per-processor
case, where Microsoft was alleged to engage in de facto exclu-
sive dealing by requiring OEMs to pay a royalty to Micro-
soft whether or not each processor had Microsoft’s operating
system loaded on it, the government characterized that as a
tax: “Why would I load a non-Microsoft operating system if I
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have to pay Microsoft anyway?” To me that is a really pristine
example of theory and narrative: “Why am I paying you if 'm
not loading your product?” There was an inherently unjust
theme going on there that I thought was effective.

John, let me ask you. You are representing a plaintiff in a
monopolization case and you have to convince the finder of
fact that the defendant’s actions are beyond the pale. What
kind of themes are you going to emphasize? Do you want
fact witnesses? Are you going to put all the burden on your
experts? Talk to us about how you would go about prejudic-
ing a trier of fact against a purported monopolist.

JOHN ROBERTI: [ would try to get the trier of fact to really see
the truth, Ian. Look, the answer to your question is yes, each
of the people you identified has a particular role. If you are
representing a private plaintiff, or if you are representing the
government even, if you do not have regular people who can
tell a story about how they are being harmed, it is going to
be a rather unconvincing story.

Likewise, if you don’t have villains from the other side
who you can cross-examine and demonstrate that they are
the villains, you are going to have a rather unconvincing
story. If you have an expert who tells a story that is so com-
plicated that it is not accessible to regular folks, you are not
going to be convincing either.

The key thing to do is to make the story understand-
able. We have talked a lot about theoretical concepts that
are critical to understand, but once you start telling your
story you've got to speak in words that people are going to
understand.

IAN SIMMONS: So making a story resonate. A story can't reso-
nate with the trier of fact unless it is understood.

Let me start with Doug on this one. We know how
important experts are in antitrust cases—industry experts,
economists. Doug, how important are they and how do you
make these brilliant economists understood by a trier of fact
and resonate with the trier of fact? Talk to us about how
we use experts in antitrust and we don’t leave them in the
stratosphere, we get them down to talk to mere mortals and
resonate with those mortals.

DOUGLAS MELAMED: The first thing you do is you hire an
economist who can make himself understood by people who
aren’t economists. A courtroom is obviously not a workshop
for cutting-edge economics. It’s a different enterprise.

I think Bonny and John are completely right. It’s the
story. Both parties are trying to tell a story. I think that story
revolves around the two issues I discussed earlier: harm to
competitors or the creation of market power—which are two
sides of the same coin—and was the conduct good or bad.
And you want that story to be told by the best storyteller.

Experts have had maybe an oversized role in antitrust for
lots of reasons. Experts are needed to explain things that are
not self-evident from documents or percipient witnesses. By



the way, experts are also sometimes very useful synthesizers
of the story, and some have a gift for that.

Explaining things that are not self-evident is frequently
going to be important in antitrust because antitrust cases
often involve issues about abstractions—market definition,
competition, even improving a product if it is not a tangible
product with observable features, incremental costs, and so
forth. Also, the legal rules, and if it’s a jury the jury instruc-
tions, are going to at least implicitly embody economic con-
cepts. So you are probably going to need an economist.

You want someone who, as you say, can translate the
economic insights and understanding into a language that is
both rooted in the facts of the case and intelligible to people
who are not experts. That’s just a forensic skill, I think, and
presumably good lawyers are going to pick economists who
are good at that, and hopefully they are also good econo-
mists and not charlatans.

IAN SIMMONS: Well said, Doug.

CHRISTOPHER Y00: Ian, before I went to law school I went
to business school and then worked for Procter & Gamble,
where I underwent sales training. The trainers repeatedly
empbhasized, “Stories sell. Don’t give me all this theory. What
you really need is a story.” That’s what brings it together.

I think what John, Bonny, and Doug were all talking
about is the power of stories because talking about numbers
and abstractions is only going to get you so far. Every basic
person who has been involved in the business of persuasion
understands all too well the value of that motivating exam-
ple that brings it all together.

IAN SIMMONS: Well said, Christopher. As with you, Doug,
John, and Bonny, it’s not just stories, I assume, but it’s also
teaching. It’s also an expert who is speaking to the trier of
fact as if they were a student they are teaching.

Let me go to this and you can come back to the expert
issue, the fact issue, the broth issue. So many of the cases
we are seeing in the courtroom now relate to theories of
foreclosure or doing something to a rival to hurt innovation.
Doug and Christopher mentioned innovation very early on
and I want to come back to it a little bit because I think it’s a
good topic that implicates both the stratosphere concept but
also how you are going to prejudice that trier of fact against
your opponent—defendant vis-a-vis plaintiff, plaintiff vis-
a-vis defendant.

What I'm getting at is this: We're seeing all these high-
tech cases. Well, if ’'m a layperson I think: What’s a more
dynamic industry than high tech, they’re constantly inno-
vating; and this plaintiff is claiming that the dominant firm
did something to a rival which hurt innovation; and because
it hurt innovation, that’s bad conduct, it’s exclusionary, and
somebody was injured as a result?

I want to start with the advocates on this; maybe we
could start with John or Bonny, whoever wants to go first,

and then we'll go to Doug and Christopher. How do we
make concrete and tangible to a trier of fact something as
ephemeral as innovation—a better mousetrap would have
been invented or proliferated faster? How do you make that
tangible evidence in a court to prejudice a trier of fact when
we are talking about the laboratory of the mind and a world
that did not happen? Who wants to start, John or Bonny?

JOHN ROBERTI: I'll go first. The way you do it, Ian, is you
make it simple and tangible, as you said. But, when talking
about conceptual innovation, you've got to bring it back to
the practical so the trier of fact understands how the fact
that innovation didn’t happen is actually going to matter.
The real challenge is in most cases a monopolist will play
the innovation card, even in places where that innovation is
really highly questionable. It’s a good card to play.

IAN SIMMONS: The monopolist, in other words, is saying,
“I'm innovating so much because I hear the footsteps on the
pavement. This person is coming to dislodge me, so I am
going to keep innovating.”

JOHN ROBERTI: Exactly right, an.

IAN SIMMONS: What's your rejoinder to that, John? You do
plaintiffs’ work.

JOHN ROBERTI: And the answer to that is, “No, it isn’t.” It is
often that claims of innovation are much less than meets the
eye or the harm from the exclusion outpaces the innovation.

IAN SIMMONS: Bonny, would you like to speak to this, and
then we'll go to Doug and Christopher? I think its an
important issue where so much comes together, theory and
advocacy.

BONNY SWEENEY: Yes. What John said was very well said.
It has to be practical. We as antitrust lawyers, experts and
professors talk a lot about innovation, and we assume that
everyone understands what it is we are talking about. But,
it absolutely has to be concrete and presented through wit-
nesses who are compelling.

I wanted to go back to trials. One important statistic
is that so few monopolization cases actually go to trial and
result in a verdict or a decision by the court. I did a lit-
tle digging, and since the Microsoft case, there have been
approximately thirty monopolization cases tried to a verdict
in federal court. That is not very many, so there is not a lot
of data to work with in terms of figuring out what kinds of
messages work for the jury or for the judge as trier of fact.

IAN SIMMONS: Interesting,.

Doug and Christopher, you can take a pass if youd like,
but do you have any thoughts on how a plaintiff goes about
making concrete theories of injury to innovation when the
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idea may be very ephemeral and yet you are in a court of law
where tangible evidence has to be tendered?

DOUGLAS MELAMED: I really have nothing to add to what
John and Bonny said about how you put on the show for the
fact finder. But I do have one brief thought.

Take a pharmaceutical case where Company A excludes
Company B. If you have a good story to tell, you might well
want to say: “You know what happened when you weakened
Company B and it had to shut down its research operation
in Delaware? We had to stop our research on drug so-and-so.
Do you know how many people have died a painful death?”
You can tell that story. You can imagine that story motivat-
ing the fact-finder.

But the plaintiff does not have to prove innovation
effects, or price increases or output restrictions, because
they are not elements of the antitrust offense. The antitrust
offense is creating market power. If you prove market power,
you can presume an increase in price or a decrease in output
because market power is by definition the ability profitably
to cause that; if there is profit from doing it, you can pre-
sume the company is going to do it. Harm to innovation is
a more complicated story. Evidence of the likelihood of any
of those bad outcomes, or the absence of the likelihood of
bad outcomes if the conduct under investigation has been
going on for a long period of time, can shed light on the
plausibility of the market power story. But it is not an ele-
ment of the offense.

So my one caution would be—although I would defer to
John and Bonny because of their expertise as trial lawyers—
do not put a witness on to try to show innovation effects if
you do not really have a good story to tell because you do
not have to do that to win the case.

CHRISTOPHER Y0O0: [ want to emphasize something that Doug
said, that is really important: The story gives the framework,
but you then have to establish the likelihood that something
is going to happen through evidence. Being able to tell a
story of how something could happen doesn’t prove it did
happen or will happen. That is the interesting complication
we always run across.

One way to show harm to innovation, is to offer a pre-
diction of what benefits would have arisen if the firm had
not taken the action that it did.

It also seems important to predict potential harms that
might have arisen had the firm acted differently. We had
mentioned earlier the debates about acquisitions of nascent
competitors. This is something that to me is a classic prob-
lem where we need the filters to understand what the future
is going to be.

My favorite example when I teach is that at the time
Google acquired Android they had about ten employees and
no revenue. Fans of blocking acquisitions of nascent com-
petitors presume that we could have looked into our crystal
balls and seen what Android was going to become. At the
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same time, it is equally plausible that the reason Android
was so successful is its acquisition allowed Google to com-
bine it with its other resources.

Moreover, when you look at nascent acquisitions from the
standpoint of the startup, the target of the acquisition, they
would usually say, “I have two exit strategies: Maybe we can
do an IPO and make out really, really well; but, failing that,
we would like to be acquired by one of the larger companies.”

We all know that in the last twenty-thirty years the IPO
route has become much less. But even if they were both on
the table, they could ask: “How does taking one of my exit
options off the table enhance my ability to innovate?”

IAN SIMMONS: Interesting,.

We have just about twenty minutes left. Let me shift
gears slightly to a logistical question and start with Bonny
and John on this.

You know there is this baggage associated with monopo-
lization cases that they take forever to get ready for trial and
they take forever in trial. United States v. IBM lasted from
1969 to 1982 and United States v. AT&T was 1974 to 1982.
By the way, they were resolved on the same day. I have hang-
ing in my office a facsimile of The New York Times front
page with a picture of Assistant Attorney General William
Baxter with the Chairman of AT&T. He dismissed without
merit the IBM case, but he settled and broke up AT&T.

Why do these cases take so long, or do they have to?
United States v. Microsoft was a seventy-six-day bench trial.
I tried a case last March in April in the Southern District
of New York, US Airways v. Sabre, which was the first jury
trial in a two-sided market case under American Express,
and each side had 36.5 hours to put on its case, and we won
a plaintiff verdict in the first jury trial in a two-sided market
case.

Where are we headed with the length of these cases? Are
the agencies coming up with a way of making these things
palatable or are they making this like Bleak House? Where
do you see this going both in the public bar and the private
bar on the plaintiffs’ side?

BONNY SWEENEY: [ can start. I think the direction is coming
from the judiciary. Judges are not going to tolerate four-year
trials anymore.

We see this all the time. You said you had thirty-six-and-
a-half hours to put on your case. I think we are seeing that in
virtually every complex federal trial, certainly the ones that I
am familiar with. In the last couple of years, all of the anti-
trust trials that I have seen have been in the range of four-
to-five weeks for Section 1 and Section 2 cases. So judges are
making those decisions for us, and I think it is for the better.

Especially if you are in front of a jury, prolonging the
trial is not going to make your case any better. A time limit
forces the parties to be clearer and more concise in their pre-
sentation of evidence. I think it is a great improvement over

the IBM and AT&T framework.



JOHN ROBERTI: I couldn’t agree more. My experience is the
same as yours. | had a case where a trial was set last year. The
parties asked for forty hours each, and the judge said, “It’s
twenty-eight hours each.” And guess what? We were ready to
do it in twenty-eight hours each.

In the same trial, the parties came in with 1,000 exhibits.
By the time they had talked to the judge for an hour, each
side had reduced the number of exhibits down to a couple
hundred. The judiciary is going to exercise more control to
try to keep their dockets moving.

The feedback we hear from the judges who work with
the Antitrust Section is that they love antitrust cases because
typically, they are well-lawyered on both the plaintiff and
defense side, they typically involve experienced good advo-
cates, they are interesting, and often they are a nice show.
But, they don’t love them to the exclusion of everything else
they have going on. I think that is going to be the discipline
that ultimately forces us to tell good stories.

IAN SIMMONS: The judiciary is forcing the parties, in other
words, to remember Federal Rules of Civil Procedure 1,
which is designed to secure the just, speedy, and inexpensive
resolution of the litigation.

Before I move to our final topic today, I just wanted to
note that on the colloquy we had on innovation and which
is the winning side on prejudicing the trier of fact. I think it
is interesting to recall the language in United States v. Mic-
rosoft where the D.C. Circuit said: Any kind of ambiguity
on how the world would have played out but for the con-
duct that’s alleged to be exclusionary, that burden really rests
on the defendant. It is an interesting passage.

Let me move to something that I have called before the ele-
phant in the room. We are seeing this in many of these platform
cases. We started off our very first line of conversation with:
“What’s in the water? Why are we seeing so much monopo-
lization litigations with many of them involving platforms?”

Is there an elephant in the room in these platform cases?
Could it be said that the government is really challenging
through these cases the rule in Trinko? John mentioned Trinko.
That case said it is not illegal to be a monopolist and (absent
an Aspen Highlands exception), a monopolist does not have a
duty to deal with a rival or with anyone else; a monopolist can
decide who it wants to deal with and under what terms.

But, it could be said—in fact, it is being said—that
many of the cases challenging platform practices are really
glorified challenges to Trinko because somebody is saying,
“I don’t like the terms under which the platform is dealing
with me or with somebody else.”

So is Trinko an elephant in the room in these cases? Are
we going to see it kind of be a Grim Reaper for the prospects
of the plaintiffs in these cases?

Doug, why don’t we start with you on this one.

DOUGLAS MELAMED: | think defendants are certainly going
to argue something along the lines of: “I have a right not to

deal with this guy, so if I dealt with him and self-preferenced
myself”—to take some of the kinds of cases that are pending
now— "‘that’s less harm than if I hadn’t dealt with him at all.
So what’s the problem?”

I actually hope the government takes it on. If I were the
government, bringing carefully constructed cases to try to
narrow Trinko would be maybe my top priority.

We are all familiar with the old saw about hard cases
make bad law. I think Trinko stands for the proposition
that easy cases can make bad law. Trinko was an incredibly
easy case. The issue in the case was whether the plaintiff
could show that the defendant engaged in anticompetitive
conduct by showing that it violated a non-antitrust rule, an
FCC rule. The answer is obvious: “No, of course not. That
is not an antitrust violation. You've got to show that the con-
duct is anticompetitive under the antitrust laws.”

The problem is that Justice Scalia went on and included in
his opinion a lot of broad dicta that lower courts have treated
like holdings of the case and have applied broadly to create
a perceived broad safe harbor for all kinds of conduct that
might by analogy or more directly be called a refusal to deal.

Extending Trinko to a self-preferencing case has a cou-
ple of problems. One is that it ignores a critical distinc-
tion: Trinko was about refusing to deal with someone who
wanted to compete with the defendant in the defendant’s
monopoly market; so there were all sorts of legitimate rea-
sons why the defendant might say, “I don’t want him to be
a free rider” and why the courts might be concerned about
collaboration among competitors. In these self-preferencing
cases, we are talking about someone in an adjacent market
in which the self-preferencer usually has much less or often
no market power.

Correctly read, I think Trinko does not preclude a refusal
to deal-type claim if the plaintiff can both show an intelli-
gible answer to the question “What are the terms of trade
under which the defendant should have dealt with her?”,
and prove some kind of profit sacrifice. Trinko made clear
that it was not overruling Aspen Skiing.

IAN SIMMONS: Interesting,.
Christopher?

CHRISTOPHER YO00: Ian, I think that a lot of people do think
that Trinko is the elephant in the room, but to some extent
I think that concern may be overstated.

If you look at the Cicilline Report issued by the House
Subcommittee on Antitrust, it actually called for legisla-
tive abrogation of the Trinko decision. The authors of that
report very clearly thought that Trinko is a big deal.

I am not a big fan of the argumentation of that report,
which said: “Here’s a series of anecdotes that identify poten-
tial harms by four actors, from which we infer a problem
with online platforms generally, from which we further infer
the need to change the rules governing not only online plat-
forms but every actor out there.” It is not a well-constructed
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argument in terms of how it is built, but they clearly bought
into the idea that one of the issues was Trinko.

Taking what Doug said, what is fascinating to me is that
the people who think that Trinko is this huge obstacle are
only reading half of the opinion. My point is that the first
part of the opinion on substantive antitrust law says, “There
is long tradition of a right to charge monopoly prices.”
If that is all there was to it, the opinion should have just
stopped there, period, and just said, “Here is the outcome.”

But, the opinion didnt stop there. It actually went on
to offer a nuanced analysis about institutional competence
that is one of the hallmarks of the New Harvard School.
Antitrust liability creates the potential for inconsistent rem-
edies resulting from the fact that a state regulatory body was
also imposing remedies in this space. The plaintiff asked for
them to be revised, received some of those revisions but not
all they wanted, and then they turned around and went to
federal court to ask for antitrust relief on top of that.

Another way to interpret this is: (1) we only want one
good adjudication, not multiple ones with the potential of
judicial waste and the potential for inconsistent judgments,
and we do not want people looking for that second bite of
the apple running around; but (2) there is also an element
of just understanding which is the actor better suited to
oversee this type of behavior. Those considerations are not
necessary if you take the very simplistic reading of Trinko.

So, I think that by looking much more holistically at the
entire opinion you end up with a much more complicated
analysis, which I think is influential in certain ways that we
are talking about, but we have to take seriously the fact that
the Court did include as a separate part of the analysis this
question about the potential for a different kind of institu-
tional actor providing relief for the defendant in addition
to the Court’s recognition that investing in infrastructure
represents a classic form of competition on the merits.

IAN SIMMONS: John or Bonny, any comments on Trinko?

JOHN ROBERT!I: I said early on that I thought Trinko was not
quite the low point but the biggest blow that led to the low
point in terms of the enforcement of Section 2.

I agree with you that, read properly, Trinko really is a
pretty narrow decision. But, that narrow reading is not what
has happened in the courts. The courts have taken the dicta
and ran with it. They have created a bucket for cases involv-
ing the refusal to deal with a rival and have basically given
immunity to these cases to a very, very large degree. There
are still some exceptions; they talk about Aspen Skiing, for
example; but courts view that as really, really limited.

In the bones of Trinko is a major hostility to Section 2. I
don’t know if Trinko would be decided differently in today’s
Supreme Court, but it is the law that we have.
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It goes back to my point about why this interest in Sec-
tion 2 cases. It is not necessarily that there are more chinks
in the armor of Section 2 today as compared to ten or fifteen
years ago. It is that the current enforcers are just willing to
take chances and bring cases that are more difficult than
perhaps prior enforcers were.

Trinko is absolutely the elephant in the room—not nec-
essarily just in the platform cases, but in a whole swathe of
other cases.

IAN SIMMONS: Bonny, please give us your thoughts.

BONNY SWEENEY: Without speaking to government enforce-
ment or any current cases, I agree with everything that
Chrisopher said. Trinko does not say those things that advo-
cates on the defense side say that it says.

That decision was rendered in a regulatory environ-
ment. The Telecommunications Act of 1996 was intended
to deter and remedy anticompetitive harm. The Supreme
Court recognized that regulatory framework and concluded
that allowing the case to go forward would not significantly
improve the competitive outcome.

So it is definitely overused and overread and, unfortu-
nately, the dicta in the case is what stands out in the lower
courts.

IAN SIMMONS: Well, panelists, it’s time for me to blow the
final whistle. The only comment I would offer on Trinko
is query whether we see the plaintiffs changing the sub-
ject, saying: “Trinko doesn’t apply because the defendant
is engaged in restraints of trade vis-a-vis third parties, so
input foreclosure or downstream foreclosure is at the heart
of the matter. So it’s not so much that [ want to deal with
the platform; it’s that they are foreclosing things that I
need downstream or that I need upstream.” So there’s that
question.

Finally, one of the beauties of antitrust is that it is com-
mon law. Microsoft did not know it was violating anti-
trust laws until Judge Jackson told it it was. It is within
the province of the agencies to build on the common law
if they choose, or seek to have it evolve in one direction or
another.

There’s so much we didn’t touch on—how to demon-
strate a but-for world, examination techniques, and graph-
ics—but we are at our time. We are just simply scratching
the surface both of the concepts and how to have the rubber
hit the road.

I want to thank todays panelists—Bonny Sweeney,
Doug Melamed, Christopher Yoo, and John Roberti—for
their time and their thoughtful comments. I would also like
to thank my colleagues Colleen Powers, Tyler Helms and
Jack Derewicz for all their help leading to today.
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A Rising Tide for Competition Enforcement:
The Federal Maritime Commission
Revitalizes its ‘Anti-Monopoly Tradition’

WYATT FORE

“Such a practice runs counter to the anti-monopoly tradition of
the United States . . . and opens the door to evils which are likely
to accompany monopoly, such as poor service and excessive costs.”

California Stevedore & Ballast Co. v. Stockton Port Dist.,
7 EM.C. 75, 78 (FMC 1962).

MERICAN COMPETITION LAW DOES

not only arise out of the Sherman and Clayton

Acts. As President Biden recognized in his land-

mark Executive Order, many federal statutes

contain analogous provisions.! One of those,

the Shipping Act, has an “alternative competition regime put

in place by Congress” to prevent abuses of market power.?

Although oceanic transportation has an exemption from the

antitrust laws, the Shipping Act’s competition mandate is

strong. And drawing on its rich tradition, the Federal Mar-

itime Commission (FMC) has in recent years sought to revi-

talize its role as competition enforcer under the Shipping Act.

Since the FMC and antitrust agencies (Department of

Justice and Federal Trade Commission) have similar man-

dates, they could learn a lot from each other’s experience

and history. The goal of this article is to compare the two

competition regimes, and offer suggestions for how the

Shipping Act and antitrust agency administration, proce-

dure, and doctrine could draw from one another’s experi-
ences to improve competition enforcement.

The Shipping Act’s Competition Provisions

Both the Shipping Act’ and the antitrust laws govern com-
petition in oceanic transportation. Where one ends, the
other begins. For example, while mergers and acquisitions

Wyatt Fore is an attorney at Constantine Cannon LLP. The statements
and opinions offered in this article reflect solely those of the author
and not Constantine Cannon LLP nor any of its clients, past, present, or
future. Mr. Fore serves as counsel for complainant in the ongoing matter
IMCC v. OCEMA et al., Dkt. No. 20-14 (FMC).
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remain subject to the antitrust laws, conduct is generally
covered by the Shipping Act.* The FMC also oversees filed
agreements among rivals that are allowed because of an anti-
trust exemption under the Shipping Act.

Where the Shipping Act’s competition provisions apply,
they have important differences from the Sherman and Clay-
ton Acts. Unlike the antitrust laws™ distrust of horizontal
coordination, the Shipping Act permits certain entities (like
ocean carriers) to enter into agreements with their competi-
tors provided those agreements are filed with the FMC and
otherwise comply with statutory requirements. At the same
time, the Shipping Act imposes common carrier obligations
that the antitrust laws do not place on ordinary companies.
As a result, the Shipping Act looks similar to a regulatory
regime where dominance for certain entities (like ocean car-
riers) is presumed. For instance, under the Sherman Act,
even a monopolist only rarely must deal with others.” But
the Shipping Act explicitly differs on this point; common
carriers may never unreasonably refuse to deal or negotiate
in certain situations.® Similarly, the Shipping Act has unilat-
eral conduct requirements that are much more demanding
than the antitrust laws.”

These conduct provisions generally require “reasonable-
ness.” This standard has been interpreted (particularly in the
“just and reasonable” practices context) to require conduct
that is “fit and appropriate to the end in view,” and/or “tai-
lored to meet its intended purpose[.]”® For this, FMC prece-
dent applies a burden-shifting framework similar to the rule
of reason. First the complainant (i.e., plaintiff) must show
detrimental effects from the challenged practices. The com-
plainant can meet this burden directly by showing substantial
harm to the complainant, or indirectly by identifying a sus-
pect arrangement’ or defining a market and showing exces-
sive harms within the market.'’ If the complainant makes this
prima facie showing, the burden then shifts to the respondent
(i.e., defendant) to proffer a “worthy objective” or legitimate
“end in view.”"" This objective must be more than a firm’s
profit-maximization, and must be nonpretextual.'? If the



Respondent makes this showing, then the burden shifts back
to the complainant to show whether the practice is ultimately
unreasonable, such as whether the worthy objective can be
satisfied through “less intrusive” alternatives.' If less intrusive
methods exist, then the conduct is “excessive” and “unreason-
able,” violating the Shipping Act.'

As antitrust lawyers know, not all restraints are evaluated
under the full rule of reason. Similarly, the FMC uses an
abbreviated reasonableness analysis for certain conduct. For
example, the FMC has considered, without deciding, that
certain practices may violate the Shipping Act per se, just
as how some restraints are per se violations of the antitrust
laws.”® In other situations, the FMC has determined that
some practices are by their nature inherently harmful, and so
detrimental effects can be presumed at the prima facie stage.
Thus, the only question for the Commission is whether those
detrimental effects are justifiable for some legitimate reason,
like operation of the supply chain.'® In legal terms, this means
that the burden immediately shifts to the respondent to prof-
fer a worthy objective.” Under the antitrust laws, this sort
of abbreviated reasonableness analysis that presumes that the
prima facie case has been met might be called a “quick look”
or a practice “inherently suspect.”'®

As a result, there is significant overlap between the legal
analysis of the antitrust laws and the Shipping Act. But
there are important differences, too. Notably, while anti-
trust law ordinarily imposes a significant market power
screen for violations, the Shipping Act does not. This policy
choice by Congress reflects the significant gatekeeper role
that regulated entities, like ocean carriers and marine termi-
nal operators, have with their shipper customers. Without
access to an ocean carrier or port, a shipper simply can-
not reach a market. Thus, those regulated entities can be
presumed to have power that ordinary firms lack. And as
a result, Congress has imposed ex ante common carriage
obligations on them.

Another important difference is venue. Violations of
the Shipping Act’s conduct provisions, including claims
brought by private parties for damages, can be brought only
in administrative court at the Federal Maritime Commis-
sion. This means that the FMC plays an outsized role in
enforcement of the Act’s competition provisions.

But perhaps the most glaring difference is that, unlike
the antitrust laws, the Shipping Act contemplates and per-
mits horizontal rivals to enter into agreements with one
another. However, the parties must file those agreements
with the FMC and they must otherwise comply with stat-
utory requirements. Once an agreement has been filed,
the Commission may perform a competitive analysis. If
the FMC determines that the agreement is likely to harm
competition resulting in lower output or higher price,
it may seek to enjoin it in district court.” Yet, as now-
Chair Maffei has recognized, this provision has been sorely
underutilized.*

Lessons Learned from the FMC

for the Antitrust Agencies

Because of its mixed role as sectoral regulator and competi-
tion enforcer, the FMC can offer interesting case studies for
the antitrust agencies. Below are a few lessons learned from
the FMC’s experiences which may be useful for antitrust
enforcement.

An Accelerated Timeline. Shipping Act matters are ordi-
narily resolved much more quickly than antitrust cases. In
one recent case with 13 defendants, the AL] shepherded
motions to dismiss, complex fact and economic discov-
ery, and then resolved summary decision motions in just
2.5 years.” This quick resolution is largely a product of pro-
cedural rules that impose a rapid pace and force the par-
ties to focus on core issues. One example is that discovery
ordinarily must be completed within 150 days of the filing
of an answer, unless good cause is shown. But the timeline
is also a result of a culture of efficient case management. In
that recent case, the ALJ led by example by swiftly resolv-
ing discovery disputes that inevitably delay proceedings, and
reminding the parties to continue discovery pending resolu-
tion of the motions.”

This lightning speed at the FMC recognizes that justice
delayed is justice denied. Too often, antitrust litigation spins
out of control. One reason is that the rents gained from
anticompetitive conduct may far exceed the marginal liti-
gation costs needed to protect them, even for a little while
longer. Everyone is busy, including the court itself, and so
there is almost always some plausible reason to continue the
schedule. This dynamic is combined with a trend by some
courts to impose a high degree of precision and certitude
before finding an antitrust violation. As a result, in modern
antitrust litigation, parties must scrape for every last doc-
ument and piece of data, including from nonparties. The
pragmatic effect is a dramatic increase in the volume and
burdens of antitrust discovery, leading to more demands on
the tribunal to mediate negotiations and resolve disputes,
slowing down ultimate resolution of the case.

As a result, antitrust tribunals could look to the FMC as
a guide when considering tactics, such as accelerated time-
lines, of managing the resolution of complex competition
cases.

A More Powerful ALJ. Whereas both the FMC and Fed-
eral Trade Commission have administrative courts, there are
significant procedural differences. These variations mean
that an FMC AL]J has more power to resolve a case. To the
extent the FTC considers reforming its Part 3 proceedings,
the FMC may offer a useful example of how changes might
work in practice.

One major contrast is that at the FTC dispositive motions
(except the Initial Decision) are decided by default by the
Commission, rather than the ALJ.* Many believe that this
robs the ALJ of his most important role—to adjudicate
whether the allegations or facts comply with law. Because
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important decisions can be kicked ‘upstairs,” the FTC AL]J
loses much of his inherent power to manage his docket. In
contrast, the FMC ALJ is more analogous to a district court
judge, who not only shepherds discovery but also makes
important legal determinations in the first instance, includ-
ing at the dismissal, summary decision, and initial decision
stages.”® The parties in FMC administrative court know
that the FMC ALJ will make dispositive decisions, allowing
the ALJ to maintain her implicit power to keep the parties
focused and on track.

Another procedural difference is that FTC administra-
tive adjudication can be initiated only by the Commission,
whereas FMC administrative adjudication allows private
parties to bring cases. Because FTC Commissioners must
first authorize the litigation, respondents are often placed
in the awkward position of asking the same Commission
to find a complaint deficient that they just authorized.
Respondents have raised constitutional challenges to this
combined role of prosecutor and neutral tribunal, which is
not the subject of this article. However, the pragmatic effect
is that administrative adjudication at the FTC serves more
explicitly as an affirmative conduit for shifting policy priori-
ties. In contrast, the FMC plays less of a role at the litigation
initiation stage, because private parties bring most suits in
administrative court. Again, the result (as in district court)
is that FMC administrative adjudication is more reactive
rather than proactive.

Market Definition. The Shipping Act does not have
antitrust law’s tradition of extensive market definition anal-
yses using complex econometric tools. Although there are
doctrinal reasons for this difference, antitrust law could per-
haps learn from the Shipping Act’s experience in avoiding
overly complicated, high-stakes market definition disputes
when they may not ultimately be helpful for a tribunal.

In the few FMC precedents that use market definition
(generally with respect to exclusionary conduct), the exer-
cise is a helpful (but not required) tool to calculate how
widespread the harm to competition is.”” For example, if
an exclusionary practice occurs at just one marine terminal,
instead of throughout a major Port, then the harm is not
significant enough to justify intervention. This market defi-
nition exercise is also relatively simple compared to antitrust
litigation, and there is little tradition of using complex eco-
nomic tools, like a SSNIP test.

In contrast, market definition in antitrust cases is often
high-stakes, burdensome, and dispositive. Legal precedents
instruct that market definition is an imperfect and indirect
way of evaluating the defendant’s market power, which in
turn informs the challenged restraint’s competitive effects.”®
In practice, antitrust courts often require intense market
definition exercises—even sometimes at the pleading stage.
And courts and juries too often get lost in the complex-
ity of econometric modeling. For example, in the hospital
context, courts previously relied on economic tools that
looked to indirect purchasers (patients) rather than direct
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purchasers (health plans) in defining markets.”” This intu-
itive—but wrong—approach to market definition allowed
anticompetitive practices to flourish for decades in the health
care sector.

By effectively requiring the parties to engage in expen-
sive market definition exercises, even at an early stage, and
then turning market definition into a central dispositive
issue (instead of a helpful tool to assess market power), anti-
trust tribunals effectively prevent enforcers from challenging
anticompetitive conduct in many cases. As a result, antitrust
tribunals could learn from the Shipping Act’s experience,
i.e., that market definition is a useful if imperfect tool, but
by no means a magic wand that resolves every issue.

Abuse of Dominance? Congress and antitrust reformers
have proposed heightened duties for digital firms, and/or
a new abuse of dominance violation of the Sherman Act.”®
The Shipping Act offers a model of how those reforms
might play in practice.

The Shipping Act imposes significant prohibitions on
what antitrust lawyers would call unilateral conduct and
vertical restraints. The goal of these provisions is to prevent
an abuse of the dominant position of certain entities, like
ocean carriers, flowing from their gatekeeper power. Anti-
trust reformers might look to the structure of the Shipping
Act (including the merits of a violation, whether and how to
structure a new regulator, a private right of action, and the
venue of administrative adjudication) as an exemplar of how
those reforms might work in practice.

Lessons Learned from Antitrust for the FMC

The FMC can also draw important lessons from antitrust
enforcement. These include experiences with doctrine and
administrative tactics.

Convenor Authority. It is no secret that government
agencies are resource-constrained. As a result, the FMC and
the antitrust agencies lean heavily on market participants
to educate them about what is happening in the economy.
However, industry investigations and empirical analyses are
time-consuming and resource-intensive for government
agencies. As a result, both the Antitrust Division and the
FTC regularly conduct public workshops to consider various
issues.”” Unlike an FMC fact finding report, or a merger ret-
rospective, or an FTC Section 6(b) study, the costs of host-
ing a public workshop are relatively low. For example, they
do not require agency staff to conduct an economic analysis
or publish a report. The cleverness of these initiatives is that
they rely on the expertise and insights of the public, rather
than the overtaxed staff, to educate the agencies.

Like the antitrust agencies, the FMC could consider con-
vening (for example) a one-day workshop to gather scholars,
lawyers, and economists about discrete issues. As discussed
below, one possible workshop topic could be the Com-
mission’s standards for evaluating filed agreements. This
workshop could include discussions of whether existing con-
centration metrics, such as the Herfindahl-Hirschman Index



(HHI), are appropriate and whether there are more suitable
alternatives. The antitrust agencies are in frequent conver-
sation with academic scholars in the industrial organization
field of economics, and the FMC could likewise benefit from
ongoing discussions with those researchers as well.

Published Guidelines. The antitrust agencies frequently
publish statements on enforcement policy, most famously
the merger guidelines.”® These merger guidelines endeavor
to digest the latest economic and legal research and apply
it to merger policy. The process of updating and publishing
the merger guidelines is hotly contested but the final result
usually allows the agencies to persuasively explain their
thinking to the public and to courts.

Although mergers and acquisitions remain subject to
antitrust enforcement, the FMC retains authority to review
filed agreements. These agreements, often between horizon-
tal rivals, raise serious competition concerns analogous to
mergers. As a result, Congress has authorized the FMC to
evaluate whether these agreements may diminish compe-
tition, and to seek an injunction in district court against
anticompetitive agreements.”’ But the FMC provides little
information to the public on how it evaluates these filed
agreements. There is no analog to the merger guidelines.

This lack of transparency is concerning because some
public statements indicate that the FMC relies on HHI,
a tool that is frequently used by antitrust enforcers. How-
ever, emerging economic research suggests HHI might be
inappropriate in the oceanic transportation context.’ This
is because HHI makes a baseline assumption that firms in
a market are entirely separate entities with limited ability to
influence the competitive decisions of one another. In the
antitrust context, this assumption generally works because
antitrust law strongly discourages horizontal coordination.
As a result, in practice, ordinary firms have limited ability
to influence the competitive decisions of their rivals. In con-
trast, this assumption does not equally apply in the oceanic
transportation context, because ocean carriers are allowed to
coordinate with their direct competitors through filed agree-
ments. As a result, using HHI for the ocean carrier industry
likely drastically underestimates concentration, and thus the
likely competitive effects, of filed agreements.

HHI's failure to fully capture likely anticompetitive effects
from filed agreements is particularly troubling because there
is a serious concentration problem in oceanic transporta-
tion. Globally, there are 10-13 major ocean carriers. Using
HHI, competition enforcers may consider this to be unob-
jectionable. However, HHI may not measure the fact that
ocean carriers have organized into three global alliances.
These three alliances control approximately 90% of all
inbound and outbound trade in the United States.?*> Worse,
those ocean carriers are connected by a web of hundreds
of consortia agreements, including across the alliances. As
a result, ocean carriers can directly and indirectly influence
their rivals through the web of filed agreements to a degree
that could only be dreamt of by ordinary firms.

The FMC could explore whether other tools, such as
a Modified HHI (MHHI) may be more appropriate in
evaluating filed agreements. Emerging economic research
suggests that MHHI and other concentration metrics may
more accurately quantify the likely competitive effects where
the lines between firms are less distinct.** Going through
the process of developing, receiving feedback, and publish-
ing guidelines for filed agreements would allow the FMC
a venue to consider this emerging economic evidence and
implement enforcement policies accordingly.

Presumptions. One way that antitrust doctrine has suc-
cessfully incorporated economic learning is through the
use of presumptions. Presumptions are an effective tool for
enforcement because they rely on relatively easy to ascertain
metrics (like concentration) to determine likely harms. As a
result, presumptions allow antitrust enforcers to deter illegal
conduct, and also to move quickly when an anticompeti-
tive transaction has been detected. The FMC could consider
adopting analogous presumptions under the Shipping Act.

One important antitrust presumption is the so-called
“structural presumption” in merger enforcement. There,
a plaintiff may “establish a presumption of anticompeti-
tive effect” through market structure, including showing
“undue concentration.”” Importantly, the presumption
does not mean that a transaction is automatically illegal,
but rather only establishes that the plaintiff’s prima facie
case can be met.*® The 2010 Horizontal Merger Guide-
lines and 2023 Draft Merger Guidelines from the anti-
trust agencies use HHI to calculate concentration for their
structural presumptions. And courts have generally fol-
lowed merger guidelines because of the robust economic
evidence supporting them.

The structural presumption is critical to U.S. merger
enforcement.”’” Because the exercise is almost always prospec-
tive, antitrust enforcers, courts, and other parties must inev-
itably make predictions about the future likely effects of a
transaction. The presumption recognizes that although mar-
ket structure alone does not make a merger illegal, decades
of economic research support the common-sense intuition
that competition is diminished in highly concentrated mar-
kets, leading to higher prices and lower output. Further,
proving actual harms (such as higher prices) is enormously
resource-intensive for both enforcers and courts. Waiting
until actual detrimental effects can be proven with certainty
leads to significant underdeterrence, allowing anticompeti-
tive transactions to proliferate.

Learning from this experience, the FMC could consider
adopting an analogous structural presumption, based on
concentration metrics appropriate to the industry, when
evaluating filed agreements. Like the 2010 Horizontal
Merger Guidelines and 2023 Draft Merger Guidelines, the
FMC could incorporate this structural presumption into
those published guidelines based on economic research,
which would then provide a persuasive basis for a court
to enjoin an anticompetitive agreement in court.”® Or the
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FMC could incorporate a structural presumption within
the context of administrative adjudication, if the agreement
were challenged retrospectively in conduct litigation.”

Outside the merger context, antitrust applies what might
be called presumptions in other contexts too. These include,
for example, the per se rule and a quick look analysis. Like
the antitrust laws, the Shipping Act also abbreviates the full
reasonableness analysis for certain inherently harmful prac-
tices. “* The FMC should continue to consider, and adopt
when appropriate, presumptions that certain practices are
inherently suspect or per se illegal. Otherwise, the FMC
may inadvertently incentivize harmful activity to flourish
from underdeterrence.

The Class Device. The FMC has not resolved the ques-
tion of whether its administrative adjudication rules permit
class actions. However, the experience from antitrust liti-
gation shows that the class device has been central to the
success of competition enforcement. This experience could
easily be applied to the Shipping Act. Further, the costs
and burdens of individualized litigation is a serious imped-
iment to enforcement, particularly because shippers, espe-
cially smaller ones, have fewer resources and less power than
regulated entities. And litigation puts shippers in the awk-
ward position of suing the very entities they need in order
to survive. The FMC has already recognized these hurdles
to enforcement, which is why it takes a more permissive
position with representative actions.?' For Respondents and
the FMC itself, the class device assists with adjudicatory
efficiency by allowing all parties to deal with challenged
conduct only once, instead of with repetitive litigation. As
a result, the class device is consistent with sound adminis-
trative practice and the FMC should consider aligning its
Rules of Practice and Procedure with the Federal Rules of
Civil Procedure, including Rule 23.

Reasonable Estimation of Damages. The FMC could
also learn from the experience with antitrust litigation to not
require too-strict proof of competitive injury, such as with
specific receipts or financial invoices, but to allow reasonable
estimates of damages, including with the assistance of eco-
nomic modeling. In one recent case the tribunal noted that an
actual damages award “does not require absolute precision but
does require evidence sufficient to reasonably infer the actual
loss sustained.”® Under this standard, the tribunal deter-
mined that “the most reasonable estimate, backed by solid
evidence and reasonable certainty,” was that only a handful of
the containers would have been shipped but-for the respon-
dents” unreasonable refusal to deal and retaliation.*’ In con-
trast, antitrust tribunals have long recognized that too-strict
damages standards simply allow a violator to benefit from
covering up its own violations. As a result, antitrust courts
frequently emphasize that it “does not come with very good
grace for the wrongdoer to insist on specific and specific proof
of the injury which it has itself inflicted.”*
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Competitive, open markets are not just important for
our economy. They are also central to our American way
of life. The Biden administration’s “whole of government”
approach to competition policy is a breath of fresh air,
reawakening the many tools the federal government has to
open markets. As the guardian of one of these non-antitrust
competition regimes, the Federal Maritime Commission has
an opportunity to restore competition to a critical sector of
the U.S. economy: oceanic transportation.

1 Exec. Order No. 14036, 86 C.F.R. Section 36987 (2021).

2 FEp. MarR. Comm’'n, FacT FinDING INVESTIGATION 29 FiNAL REPORT,
EFFecTs oF THE COVID-19 Panpemic oN THE U.S. INTERNATIONAL OCEAN
SuppLY CHAIN: STAKEHOLDER ENGAGEMENT AND PossIBLE VIOLATIONS oF 46
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Antitrust and Economic Analysis of Key
Sectors under the New Anti-Monopoly Law

JANET HUI, WEI HUANG AND VANESSA YANHUA ZHANG

OR MORE THAN A DECADE, CHINA HAS

witnessed rapid economic and social develop-

ment in the face of changing global economic

dynamics. In order to adapt to these circum-

stances, China has revised its anti-monopoly law
and issued a number of anti-monopoly guidelines in key
areas, including the platform economy, the pharmaceutical
industry, and the semiconductor industry. The new legisla-
tion also refines legal procedures regarding merger review,
antitrust investigation, and private litigations to assist law
enforcement by the antitrust authorities. Antitrust agencies
are increasingly capable of handling complex cases as they
progress to adopt more economic analysis tools, and are
increasingly issuing guidelines to aid practitioners, includ-
ing for specific industry sectors.

This article addresses three aspects of the amendments
to the Anti-monopoly Law (AML Amendments): merger
reviews, antitrust investigations, and antitrust litigation.
Milestone cases will be analyzed in detail with the inten-
tion of probing into the changes and implications brought
by new antitrust laws and regulations. Finally, we review
economic analyses applied in both new antitrust cases and
recent merger reviews.

Mergers: Legislative Progress

Recent years have witnessed significant improvements in
China’s merger control regime. The AML Amendments
came into effect on August 1, 2022, marking the first
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substantial revision since August 2008. The AML Amend-
ments include, inter alia, the “stop the clock mechanism,” a
new local review system, the State Administration for Mar-
ket Regulation’s (SAMR’s) power to intervene in concentra-
tions where the notification thresholds are not met, and the
improvement of the classification and grading review system
for concentrations of undertakings. Subsequently, on March
24, 2023, the SAMR issued, among others, the Provisions
on the Review of Concentration of Undertakings (effective
since April 15, 2023), which further clarify and complement
the procedural rules of the merger control regime in China.

Inclusion of the Stop the Clock Mechanism and the
Local Pilot Review System. The AML Amendments for
the first time introduced the stop the clock mechanism in
Article 32" and formulated the local pilot review system.
The stop the clock mechanism is envisaged to address issues
where the SAMR does not have sufficient time to finalize
the review of complex cases with competition concerns.
Currently, the SAMR normally would require the parties to
pull and re-file the transactions in these circumstances. Yet,
based on our survey, the authority has been very cautious in
applying the new mechanism in practice. As of this paper,
based on publicly available sources, the stop the clock mech-
anism has only been used in a few high-profile cases, e.g.,
Asiana Airlines/Korean Air Lines, Tower Semiconductor/Intel,
and MaxLinear/Silicon Motion. As for the local pilot review
system, from its inception (August 1, 2022) to the end of
2022, the SAMR had delegated 135 cases to local Admin-
istrations for Market Regulation (local AMRs), accounting
for 32.7 percent of all the filings for the same period. After
nearly a year of implementation, the review period of local
AMREs is largely in pace with that of the SAMR, i.e., the
average review period of local AMRs is almost the same as
that of the SAMR.

Further Clarification of the Rules for the SAMR’s
Intervention into Transactions Below the Filing Thresh-
olds. Legislation has now empowered the SAMR to initiate
investigations on transactions below the turnover thresh-
olds. According to Article 26 of the AML Amendments,
for transactions under the filing thresholds, but with facts
and evidence showing the transaction has or may have the



effect of eliminating or restricting competition with anti-
competitive effects, the SAMR can initially require the
undertakings concerned to proactively notify the transac-
tions; if the undertakings fail to do so, the SAMR shall then
launch an investigation.

The Guidelines of the Anti-monopoly Commission of
the State Council for Anti-monopoly in the Field of Plat-
form Economy (Platform Economy Guidelines), effective
in 2021, also expressed concern regarding the killer acqui-
sition in the platform economy, i.e., where the emerging
target’s turnover may be low in consideration of its free or
low-margin business model, but the relevant market may be
highly concentrated with limited incumbents.

Merger Review Practice: Pattern and Trend

The enforcement of merger review is under ongoing improve-

ment and strengthening during recent years, especially since

2021.
The number of merger filings received and completed
annually shows a significant growth since 2021. Spe-
cifically, in 2019 and 2020 respectively, the SAMR
received 503 and 520 cases and completed 465 and
473 cases;? in 2021, the SAMR received 824 cases
(with a growth rate of 58.5 percent) and completed
727 cases (with a growth rate of 53.7 percent);’ in
2022, antitrust agencies in China (including both the
SAMR and local AMRs) received 867 cases and com-
pleted the review of 794 cases—which is the highest
number of transactions reviewed ever since 2008.*
Complex cases (i.e., conditionally approved cases)
continue to be subject to strict scrutiny. The average
review periods for 2019, 2020, and 2021 were about
400 (approx. 393) days, 300 (approx. 291) days, and
350 (approx. 352) days, respectively. While in 2022,
the average review period was more than 400 (approx.
434) days, the longest in recent years.

Overview of Key Conditionally Approved Cases, Par-
ticularly in the Semiconductor Sector. In recent years, the
semiconductor industry has been navigating serious supply
shortages, increased costs of components, and the pandem-
ic’s disruption of supply chains. Supply shortages have led
to cuts in automobile production and higher prices for
consumer and healthcare electronics.’ However, even in the
period of economic downturn, China, as the largest semi-
conductor market, has seen no lowering of antitrust scrutiny
for mergers in this sector.

In 2022, the SAMR cleared five transactions with reme-
dies, including three that were related to the semiconductor
industry.® For example, both parties of the Advanced Micro
Devices (AMD)/Xilinx transaction, i.e., AMD and Xilinx,
are US companies. There was neither a horizontal overlap
nor a vertical relationship between the parties. Rather, there
is an adjacent market relationship between the programma-
ble gate arrays (FPGA) of Xilinx and the central process-
ing units (CPUs) and graphics processing units (GPUs) of

AMD. In the review decision, the SAMR expressed their
concern that the parties might use Xilinx’s strong market
power in FPGA (market shares of 50-55 percent) to reduce
the interoperability between its FPGAs and competitors’
CPUs and GPU accelerators by refusing to supply, so that
to eliminate or restrict market competition. The SAMR
decided to impose several behavioral remedies to address
these concerns. Another example is the 77-VI/Coberent trans-
action, where the SAMR concluded that the merged entity
had the capability to implement input foreclosure, discrim-
inatory treatment, and refusal to supply in the vertical mar-
kets. The SAMR approved the transaction with conditions
such as the continuation of existing supply and purchase
contracts post-merger and the supply of products under the
FRAND principles.”

These cases reflect China’s continuously cautious, fairly
creative and aggressive enforcement attitude towards semi-
conductor deals. Separate and apart from this, we must also
keep in mind that the United States-China trade war since
July 2018 may further increase the uncertainty of merger
review of high-profile cases involving U.S. companies.

The SAMR’s Intervention in Transactions Below the
Filing Thresholds, Particularly in Platform Economy and
Active Pharmaceutical Ingredients. Although the SAMR
has been bestowed the power to investigate transactions
below the filing thresholds since 2008, there has been lit-
tle information about how this power has been exercised in
practice. According to the limited information, it seems that
the SAMR has been paying most attention to such transac-
tions involving active pharmaceutical ingredients (APIs) and
the platform economy.

In terms of the API industry, for example, the SAMR
launched an investigation against the Hunan Erkang Phar-
maceutical/Henan Jiushi Pharmaceutical transaction. Despite
not meeting the filing thresholds, the deal was eventually
abandoned by the parties amid antitrust authorities’ con-
cerns that the deal might eliminate or restrict competition.
It was reported that Henan Jiushi Pharmaceutical had mar-
ket dominance in the market for API of chlorpheniramine
in China, whilst Hunan Erkang Pharmaceutical served as
the sales distributor of paracetamol for an Indian company,
Supriya Lifescience Ltd. The theory was that the parties
could have obtained the most share of the production and
imports of the API of chlorpheniramine in China should
the merger be completed.®

Insights

One should assume that there will be continued close
scrutiny on sectors of strategic significance, especially the
semiconductor industry and the platform economy. As evi-
denced above, most of the conditionally approved cases have
involved the semiconductor industry. China is the largest
semiconductor market across the globe, and thus it is of
vital importance from both antitrust and industrial perspec-
tives to ensure the security supply of components for the
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development of China’s semiconductor industry. In addi-
tion, the Platform Economy Guidelines explicitly state that
the platform economy should not be exempted from merger
review and confirm antitrust agencies’ power to investigate
so-called killer acquisitions. Therefore, it would be reason-
able to expect that the SAMR will keep a close eye on any
platform transactions involving nascent competition threats.

More broadly, for high-profile transactions generally, it
should be remembered that geopolitical reach and interna-
tional tension may also have a negative impact on the merger
review to some extent. For example, against the background
of the United States-China trade war, the supply chain dis-
ruption risk (especially in the semiconductor industry) can
be intensified, resulting in greater uncertainty and unpre-
dictability of the merger review timeline for complex and/
or high-profile semiconductor transactions. Competition
authorities in China may also have different appetites for
high-profile transactions and not always negative. Taking
the Microsoft/Activision deal as an example, announced in
January 2022, this deal faced great difficulties in obtaining
approval in several major jurisdictions. Specifically, the U.S.
FTC initiated a lawsuit attempting to block the transaction
in December 2022° and asked for a preliminary injunction of
the deal in June 2023,' and the UK CMA blocked the deal
in April 2023."" While also expressing concern, the European
Commission conditionally approved the case.'”” On the con-
trary, this deal was unconditionally approved by the SAMR
in China in May 2023. Yet, the SAMR found that the merger
would have little impact on the domestic market, given that
Activision does not have a distributor in China and the mar-
ket share of Microsoft’s Xbox consoles in China is negligible.
This signifies that the antitrust agency in China has its own
review perspective, rather than merely following the approach
in other major jurisdictions. Hence, for cross-border transac-
tions, it is advisable for transaction parties to assess the com-
petition risks in the major jurisdictions separately.

Lastly, transaction parties need to consider these antitrust
complexities at the outset of deal planning, especially for
complex and/or high-profile transactions. For example, it
may be more unpredictable to estimate the review timeline
for complex and/or high-profile transactions with strategic
significance (e.g., semiconductors), due to the more uncer-
tainty caused by geopolitical tension between the United
States and China and the application of the stop the clock
mechanism. Therefore, parties need to carefully envisage the
transaction timetable to avoid any economic loss incurred
due to the delay caused by the merger review.

Antitrust Investigations: Recent Developments in
the Legislation for Antitrust Investigations

To date, the SAMR has released five AML implementing
rules since the law came into effect,’”” among which are the
latest Provisions on Prohibiting the Abuses of Intellectual
Property Rights to Exclude or Restrict Competition (Pro-
visions on Abuses of IPR) effective from August 1, 2023.

4 4 - ANTITRUST

The Provisions on Abuses of IPR introduce a new article to
regulate excessive pricing practices in the intellectual prop-
erty rights (IPR) sector and retain the focus on the abuse of
injunctive relief in the latest draft. This demonstrates the
SAMRs efforts to strike a balance between ensuring reason-
able returns for IPR holders and preventing exploitative IPR
practices. This also heightens antitrust risks for Standard-
Essential Patent (SEP) holders, particularly when seeking
protection against infringement through either authorities
or courts.

In addition to implementing AML regulations, antitrust
guidelines also play a vital role in guiding the agencies’
enforcement approaches and emphasizing enforcement pri-
orities. Currently, the Anti-Monopoly Commission under
the State Council has issued four industry-specific guidelines,
successively. These guidelines provide guidance for enforce-
ment activities in the auto sector, the platform economy,
the API sector, and the IPR field.'* These guidelines offer
detailed explanations of the typical forms of monopolistic
conduct in those industries, as well as potential justifications
or efficiencies based on industry characteristics. Addition-
ally, the SAMR published its draft Antitrust Guidelines for
the Standard Essential Patents (Draft SEP Guidelines), for
which public comments closed in July 2023." The Draft
SEP Guidelines extensively address SEP-related antitrust
issues, particularly abusive practices such as excessive pric-
ing, tying, imposing unreasonable trading conditions, and
abuse of injunction actions.

Antitrust Investigation Cases

From 2020 to 2022, the SAMR launched 20, 30, and 18
investigations on monopolistic agreements, respectively.
Among them, the number of concluded cases was 16, 11,
and 16, and the total penalties and confiscation amounted
to RMB 104 million, 1,673 million, and 569 million for the
three years. Medicines and construction materials attracted
the most enforcement attention in the past three years.

As for investigations on abuse of market dominance, the
SAMR concluded 13 cases in 2022, imposing penalties and
confiscation of RMB 166 million. In 2021, the SAMR con-
cluded 11 cases of abusing market dominance with penalties
and confiscation totaling RMB 21,847 million. In 2020, the
SAMR concluded ten cases of abusing market dominance
with penalties and confiscation totaling RMB 341 million.
Public sectors (e.g., water/gas supply), medicines, and Inter-
net platform industries faced the most stringency from the
SAMR in these three years. In this section, we review some
of the key cases.

The SAMR’s Investigation on Alibaba’s Abuse of Domi-
nance. On April 10, 2021, the SAMR imposed an adminis-
trative penalty on Alibaba, an Internet hyper-scaler of China,
for its abuse of dominance in China’s online retail platform
service market through implementing the “either-or” provi-
sion. The SAMR ordered Alibaba to cease its illegal behavior
and imposed a fine of RMB 18,228 million (four percent of



its China sales in 2019), which so far remains the highest
fine in China’s antitrust enforcement arena.

According to the penalty decision released, the SAMR
investigated Alibaba’s behavior in the market for online retail
platform services in China. The relevant market was defined
through analysis of both demand-side substitutability and
supply-side substitutability. It is worth mentioning that the
SAMR considered the online retail platform service market
as a two-sided market serving two groups, i.e., online retail
merchants and consumers. The market is characterized by
an indirect network effect where demands for the service
by merchants and consumers are closely related. There-
fore, the SAMR conducted a demand-side substitutability
analysis from the perspectives of both retail merchants and
consumers.

Another highlight of the Alibaba case is that the SAMR
for the first time found the either-or conduct to constitute
the exclusive dealing as prohibited by the AML. The chal-
lenged conduct included a) prohibiting merchants on the
platform from starting a business on Alibaba’s rival platforms;
b) prohibiting merchants on the platform from participat-
ing in promotional activities on Alibaba’s rival platforms;
and ¢) adopting various rewarding and punitive measures to
ensure the implementation of the exclusivity requirement.

The SAMR’s Investigation on Yangtze River Pharma’s
Retail Price Maintenance. On April 15, 2021, the SAMR
imposed on Yangtze River Pharma, a pharmaceutical com-
pany in China, a fine of RMB 764 million (three percent of
its sales in 2018) for engaging in resale price maintenance
(RPM) when distributing medicines within China.

The SAMR found that Yangtze River Pharma reached and
implemented monopoly agreements on fixing and restricting
resale prices with its counterparties (including its first- and
second-tier distributors, chain pharmacies, and other retail
pharmacies). Specifically, Yangtze River Pharma reached the
agreements by entering into agreements containing RPM
clauses with its counterparties, as well as issuing written and
verbal notifications requiring its counterparties to adjust
resale prices accordingly. Yangtze River Pharma had further
implemented these RPM agreements by establishing a price
control system, a monitoring system, and a penalty system for
counterparties who failed to comply with the pricing policy.

According to the penalty decision, Yangtze River Pharma
argued that its RPM practices should be exempted from
the AML for two reasons. First, Yangtze River Pharma con-
tended that its purpose was to facilitate the successful launch
of new medicines and give consumers more choices. Having
such a purpose, the conduct at issue should be regarded as an
improvement of technology and development of new prod-
ucts, and thus be exempted from the AML. Second, Yangtze
River Pharma argued that the purpose of its conduct was to
prevent distributors and pharmacies from competing at low
prices, thereby encouraging distributors and retail pharma-
cies to strengthen investments in the distribution chain and
ensure the quality of drug products, rendering the conduct

at issue eligible for exemption from the AML. However,
both contentions were rejected by the SAMR on factual
grounds (i.e., the RPM was irrelevant to the new product)
and that ensuring product quality and safety is a basic reg-
ulatory requirement of the pharmaceutical sector regardless
of commercial considerations.

The SAMR’s Investigation on CNKI’s Abuse of Market
Dominance. On December 26, 2022, the SAMR imposed
an administrative penalty of RMB 87.6 million, which con-
stitutes five percent of the faulty player’s 2021 domestic sales
revenue on CNKI, an academic database platform in China.
CNKI allegedly abused its dominance in the market of Chi-
nese academic literature network database service in China
through implementing a) unfairly excessive pricing, and
b) exclusive dealing since 2014. Aside from the five percent
fine, the SAMR also ordered CNKI to cease its exclusive
contracting.

Regarding the relevant market definition, similar to the
previous Alibaba case introduced above, the SAMR again
took into consideration the multi-sided nature of the plat-
form. The SAMR considered CNKI as competing in a multi-
sided market comprised of database users (on one side) and
academic resource providers (such as Chinese academic jour-
nal publishing institutions, colleges and universities, research
institutes, public libraries, and individual users on the other).

Regarding CNKI’s behavior of imposing unfairly exces-
sive pricing, the SAMR took the “historical price-cost com-
parison” test (i.e., to examine whether the price has been
increased beyond the normal range when the costs are essen-
tially stable) and the “competitor-price comparison” test
(i.e., whether the price has been increased significantly more
than that of competitors in the same industry), concluding
that CNKI had continued to drive up the price of database
service through unfair means. While regarding exclusive
dealing, CNKI was recognized to have inhibited both pub-
lishers and universities from authorizing the use of relevant
data to other competitive platforms. It also employed pun-
ishment measures including discriminatory royalty fees to
ensure the implementation of such arrangements.

Insights

The above recent updates in antitrust enforcement rules,
coupled with increased stringency in investigations on
sectors closely connected to people’s livelihood and social
well-being, indicate a continued enhancement of antitrust
regulation in China. Industries such as pharmaceuticals,
digital platforms, and APIs are expected to remain enforce-
ment priorities.

Looking ahead, we anticipate a more dynamic landscape
in the investigation of monopoly agreements in China. One
reason for this is the AML Amendments, which now grant
companies under RPM investigation the opportunity to
defend their practices by proving the absence of anticom-
petitive effects. This shift will result in future RPM inves-
tigations placing greater emphasis on competition effect
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analysis, facilitating the development of a more compre-
hensive analytical approach for assessing RPM conducts.
Further, the new AML introduces an article specifically tar-
geting hub-and-spoke agreements in order to close all of the
regulatory gaps between vertical and horizontal monopoly
agreements. Meanwhile, it also raises pertinent questions
regarding the definition of the role of hubs in such agree-
ments and how to evaluate their involvement, which await
further clarification through future enforcement actions.

In terms of abuse of market dominance, there has been a
growing number of antitrust investigations in recent years,
especially in public sectors and the platform economy. We
expect enforcement priorities to continue focusing on sec-
tors such as APIs and others with significant public impact.
In addition, the SAMR will likely continue to investigate
cases that garner wide attention, as indicated by the Alib-
aba case, the CNKIT case, and a few APIs that caused supply
shortages of critical drugs.

Considering some unique features of the AML in
China—specifically, its regulation on excessive pricing con-
ducts—Chinese antitrust agencies are poised to play an
increasingly important role in shaping the landscape of SEP
licensing. This is evident through the recent release of the
Provisions on Abuses of IPRs and the Draft SEP Guidelines.
SEP holders and other IPR holders must remain informed
on the latest developments, anticipate how their practices
will be evaluated under the AML, and proactively devise
effective plans to address potential claims.

Litigations:

Private antitrust litigation in China plays a crucial role in
enforcing the AML and is widely acknowledged as a crucial
aspect of the “double-track” enforcement system for the AML.
In recent years, the Supreme People’s Court (SPC) and other
lower courts in China have made extensive efforts to shape
antitrust litigation in the country. They have clarified numer-
ous high-profile and contentious issues through draft updates
on judicial interpretations and landmark antitrust judgments.
These developments are expected to have substantial impacts
on future antitrust practices in China.

Recent Developments on the Draft Antitrust
Judicial Interpretation in China

In parallel with the SAMR, the SPC has also been engaging
in efforts to reflect the recent AML Amendments and to
respond to new circumstances in the evolving and complex
antitrust landscape in China. (We note here that for most
practitioners in other countries, it is unusual for a court to
issue rules and guidance absent a litigated decision.)

For instance, in November 2022, the SPC released a draft
of Provisions of the Supreme People’s Court of the People’s
Republic of China on Several Issues concerning the Appli-
cation of Law in the Trial of Monopoly-related Civil Dis-
pute Cases (the Draft). Compared to its predecessor, this
Draft is much more comprehensive and detailed, with the
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number of articles increasing almost threefold from 16 to
52. Among others, the SPC makes several bold attempts to
introduce new concepts such as “competing undertakings,”
“single economic units” and “as-efficient competitors,” spec-
ifies new forms of monopolistic conduct such as the “pay-
for-delay” agreement, and offers more detailed explanations
and guidance on the analytic approaches in assessing the
alleged monopolistic practices, especially on excessive pric-
ing and abusive practices in industries with special features
(e.g. platform economy and IPR field). All of the above, if
implemented, are expected to have profound implications
for the antitrust judicial practices in China.

Recent Developments in Antitrust Litigation

Cases in China

An Overview of the Recent Developments in the Antitrust
Litigation Landscape in China. With the growing aware-
ness of antitrust law, Chinese courts have witnessed a surge
in antitrust cases. For instance, the SPC alone accepted 79
antitrust civil appeal cases and 26 antitrust administrative
appeal cases from 2019 to 2022.

Meanwhile, with a strong emphasis on antitrust reg-
ulations and the steady accumulation of comprehensive
expertise, Chinese courts have demonstrated their adept-
ness in handling complex antitrust cases and issuing rulings
that have significant impacts nationally and globally. For
instance, the SPC has developed a comprehensive analyti-
cal framework for addressing excessive pricing issues of pat-
ented drugs, under which the SPC fully considers the unique
characteristics of innovative products and seeks to strike the
right balance between preserving incentives for innovation
and the necessity for antitrust intervention.'® Additionally,
the SPC has successfully resolved a variety of other anti-
trust lawsuits related to intellectual property rights, involv-
ing issues such as exclusive licensing of copyrights owned
by sports unions,"” patent settlement agreements between
competitors,'® and pay-for-delay agreements."”

Moreover, the SPC has improved its alignment and
coordination with the antitrust enforcement agencies. For
instance, the SPC established that the plaintiffs in a fol-
low-on antitrust damage claim are not required to prove the
illegality of alleged monopolistic conduct if such conduct
has been fined in a valid antitrust decision.”® And the SPC
affirmed that it is reasonable for antitrust regulators to cal-
culate antitrust fines based on the total sales of the company
concerned, instead of the sales of the products in question.?'

A Closer Look at Three Recent Landmark Antitrust
Litigation Cases. While the SPC issued many noteworthy
antitrust judgments in recent years, we chose the following
three landmark cases as they exemplify the intricate inter-
sections between patent rights and abuses of dominant posi-
tion, pay-for-delay agreements, and abuses of dominance in
the platform economy. These cases are anticipated to have
substantial implications for sectors such as high tech, phar-
maceuticals, and the platform economy.



Yangtze River Pharma v. HIPI Pharma. On May 25,
2023, the SPC finally delivered its long-awaited judgment
in the Yangtze River Pharma v. HIPI Pharma case. In this
extensive 175-page ruling, the SPC reversed the lower court’s
decision which required HIPI Pharma (HIPI) to pay Yangtze
River Pharma civil damages totaling around RMB 70 million
and rejected all claims put forth by Yangtze River Pharma.

Among the various findings, we find the following stand-
ing out as particularly noteworthy.

First, the SPC carefully recognized and analyzed the special
features of input products in its analysis for market definition
and market dominance. Specifically, the SPC acknowledged
that the demand for inputs is derived from the demand for
the final product. Therefore, input suppliers not only face
direct competition from other competing input suppliers but
also face indirect competition from the downstream market
competition of the final product. Whether these indirect
competition constraints should be considered in the relevant
market definition, or the determination of market dominance
depends on the specific circumstances of each case. If the
indirect competitive constraint from the downstream markets
is significant enough, then it should be considered in the defi-
nition of the relevant market. Otherwise, it can be considered
in the determination of market dominance.

Second, the SPC set clear boundaries for antitrust inter-
vention on prices and highlighted the high risk of mis-
judgment when intervening in prices from the antitrust
perspective. The SPC explicitly held that “if the practice
of high pricing does not have a clear effect of excluding or
restricting competition, neither does it clearly harm con-
sumer welfare, then it is not appropriate to simply identify
it as an abuse of dominant market position,” and “the deter-
mination and regulation of unfairly high pricing conduct
shall be especially prudent.”

To mitigate the risk of misjudgment, the SPC has estab-
lished a “three-step” analytical approach for excessive pricing
issues:

In the first step, the SPC examines the competitive
landscape and innovation risk in the relevant market.
The SPC emphasizes that the more competitive the
market is and the higher the level of innovation risk
is, the more caution shall be exercised in regulating
high prices.

In the second step, the SPC suggests utilizing various
economic tools to analyze whether the price is exces-
sive or not. In this step, after a holistic assessment of
different economic tools proposed by the parties, the
SPC held the internal rate of return (IRR) is a proper
economic tool for assessing the price in this case and
further concluded the price charged by the defendant
is not excessive as compared to reasonable IRR range
for similar products. (Please see “Economic Analysis
Applied in Mergers, Investigations, and Litigations”
for a detailed introduction and analysis of how the
SPC applied economic methods in this case.)

In the final step, the SPC assesses the impact on mar-
ket competition and consumer welfare to verify the
initial conclusion reached in step 2. The SPC high-
lights the potential “price-squeezing” effects on the
as-efficient competitor when the dominant player is
vertically integrated. After reviewing all the evidence,
the SPC concludes that there is insufficient evidence
to suggest anti-competitive effects or harm to con-
sumer welfare in this case.

Last, but certainly, not least, the SPC also provided
much-needed clarifications on rules regarding tying and the
imposition of unreasonable trading conditions. For exam-
ple, when examining the alleged tying practices, the SPC
supported the IPR defense raised by the defendant and
held that if tying is a natural outcome of exercising law-
ful IPRs, it should not be condemned under antitrust laws.
Additionally, the SPC outlined that both the presence of
“mandatory” conditions and the occurrence of “undue harm
to trading counterparties or the receipt of undue benefits
by dominant players” are crucial elements in determining
whether the imposition of unreasonable trading conditions
has taken place in China.

As the first case of its kind involving patented drugs, this
case fully demonstrated the SPC’s approach of meticulously
striking a balance between the protection of IPR and the
promotion of market competition, which offered clear guid-
ance for antitrust disputes that involve IPRs or innovation
risks. This would undoubtedly be welcomed by high-tech
companies and IPR holders.

AstraZeneca AB v. Aosaikang Pharma.”* This was ini-
tially a patent infringement case rather than an antitrust
case. However, when reviewing the request to withdraw
the appeal, the SPC observed that the patent settlement
agreement involved in this case appeared to be a pay-for-
delay agreement and that there was no need to challenge the
disputed patent’s validity. Considering the public interests
involved in antitrust issues, the SPC decided to conduct a
preliminary antitrust review of the settlement agreement to
assess whether it excluded or restricted competition.

In its review, the SPC emphasized that the effects of such
agreements on competition can be evaluated by comparing
the actual situation, where the agreement is signed and per-
formed, with the hypothetical situation in which no such
agreement exists. And, in this case, the SPC deemed that
the key factor to consider in this process was the likelihood
of the party succeeding in its invalidation challenge against
the disputed patent, as this would impact the assessment of
whether the agreement unduly prolonged the exclusivity of
the patent rights and significantly delayed or hindered the
entry of generic drug applicants into the market.

While pay-for-delay agreements have been a hot topic
in the United States for many years, they did not receive
much attention from Chinese courts or agencies until the
end of 2021, when this case came into the spotlight. As a
first of its kind, the case underlined the potential antitrust
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risks associated with reaching settlement agreements on pat-
ent matters in China, and no doubt further highlighted the
importance for companies to seek antitrust counsels’ assis-
tance when reviewing such agreements.

HUANG Wende v. Didi.”® This case is the most recent
antitrust judgment from the SPC regarding the abuse claims
in the platform economy. Didi is a prominent ride-hailing
service provider in China, and in 2019, it was sued by a
passenger for the alleged abuses of its dominant position in
the mainland China ride-hailing market.

The most noteworthy aspect of the case is the SPC’s defi-
nition of the relevant product market for ride-hailing ser-
vices. While the passenger argued for a separate market for
ride-hailing services, Didi advocated a market that includes
both traditional taxis and ride-hailing services. After a care-
ful review of the evidence, the SPC agreed with Didi and
defined the relevant product market as the taxi transporta-
tion service market and declared the following findings:

Traditional taxis and ride-hailing services are closely
substitutable in terms of their functions and intended
uses, as they both cater to the personalized “point to
point” transportation needs of passengers and operate
based on the passengers’ willingness.

Although traditional taxis used to be mainly hailed
on the street while ride-hailing services are primar-
ily hailed online, this distinction is becoming less
important as online hailing of traditional taxi services
is becoming more prevalent.

There were no significant differences in terms of
quality or pricing between traditional taxis and ride-
hailing services.

Furthermore, there were no substantial differences in
the difficulties passengers faced in obtaining these two
types of services.

The SPC further found the relevant geographical mar-
ket to the local city, i.e., Zhengzhou (a Chinese city), and
defined the relevant market as the taxi transportation ser-
vice market in Zhengzhou city. In such a relevant market,
the SPC concluded that Didi faced strong competitive con-
straints and there was insufficient evidence to establish its

dominance. Consequently, all claims made by the passenger
were dismissed by the SPC.

Insights from the Recent Developments

on Antitrust Litigations in China

From recent developments in antitrust judicial interpretations
and practices, we can see that the SPC and other specialized
courts in China have a growing influence in shaping antitrust
enforcement in China. These courts now generally prefer an
effects-based approach when assessing alleged monopolistic
conduct. Importantly, however, they also provide defendants
with ample opportunities to present and substantiate the
rationale and efficiency behind their business practices. This,
in turn, also underscores the value of involving economic
experts in antitrust litigation cases in China.
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We also observed that the SPC engaged in serious efforts
to alleviate the burden of proof on plaintiffs and address
the current low success rate for antitrust plaintiffs. And, in
relieving plaintiffs of the need to prove alleged monopolistic
conduct in follow-on damage claims and anti-competitive
effects in RPM cases, we see this as a signal of the SPC’s
willingness perhaps to do this in other areas. Consequently,
we anticipate that plaintiffs may be even more motivated to
bring antitrust cases before the courts, leading to a potential
increase in the number of antitrust lawsuits in China.

By contrast, we also observed that the SPC and other
courts in China tend to be more cautious when it comes to
IPR-related abusive conduct and seem to put great empha-
sis on the importance of preserving innovation incentives
and avoiding chilling effects. This approach is generally well
received by high-tech companies and those holding signifi-
cant IPRs. As a result, it is likely to encourage IPR holders
and other innovators to vigorously defend their antitrust
cases in China, considering not only the competitive effects
but also the potential impacts on innovation.

Economic Analysis Applied in Mergers,
Investigations, and Litigations:
China’s antitrust authorities and courts have adopted mul-
tiple economic analysis tools in mergers, investigations, and
litigations. In this section, we will look into the economic
analysis in some specific cases, discuss the tools that the
agencies and courts have used, and try to display the ten-
dency of economic analysis in antitrust cases in China.

Economic Analysis in Merger Reviews. The Herfindahl-
Hirschman Index (HHI), diversion ratio, and the Gross
Upward Pricing Pressure Index (GUPPI) are all widely used
in merger filings of horizontal cases. The HHI can serve as
an indicator to analyze the relevant market concentration
changes before and after the transaction. The diversion ratio
may be utilized to measure the degree of close competition
between the parties, and the GUPPI is used to measure the
possibility of price increases by the post-transaction entity.

In the merger review of the acquisition . . . in 2021 of
MTS Systems Corporation’s (MTS’s) Test & Simulation
business by Illinois Tool Works Co., Led. (ITW), for exam-
ple, the SAMR applied the quantitative economic indicators
above when assessing the anticompetitive effects of the trans-
action. The SAMR first used the increasing HHI to indicate
the significant increase of market concentration due to the
transaction, then analyzed the diversion ratio from MTS to
ITW to show the close competition relationship between the
parties. Besides, the SAMR calculated a GUPPI of 21.7 per-
cent, which was much higher than the ten percent threshold
and showed that there was a great possibility that the parties
would increase the price unilaterally after the merger.*

In the merger review of the acquisition of WABCO
Holdings Inc. (WABCO) by ZF Friedrichshafen AG (ZF)
in 2020, the SAMR hired independent third-party con-

sulting agencies to conduct the economic analysis of the



competition issues. The economic analysis showed that in
the short term, even if the post-merger entity loses all the
profit in the upstream market due to the implementation
of input foreclosure, it can still make up for it by capturing
enough profits from the downstream market. The SAMR
concluded that the post-merger entity would have both the
incentive and the ability to implement input foreclosure.
The SAMR conducted a quantitative analysis to prove the
conclusion, which showed that the post-merger entity could
make profits through input foreclosure if it cuts its supply
to the downstream customers by more than 15-20 percent
in the Chinese market. However, this cutoff point rose to
25-30 percent for the global market.

Economic Analysis in the Platform Economy

Economic Analysis in the SAMR’s Investigation on
CKNDI’s Abuse of Market Dominance (2022). In the
investigation of CKNI’s abuse of market dominance, the
SAMR made full use of economic analysis tools. The SAMR
analyzed the HHI and found that the relevant market was
highly concentrated. In its analysis of the excessive pricing
behavior of CNKI, the SAMR found that users demand
for CNKTI’s database service was inelastic. This means that
even if CNKI increased the price of the database with sta-
ble costs, users would still have to accept the price increase
and purchase the database service. Since 2014, CNKI has
raised its service fee by a large amount, with a CAGR of
10.06 percent, much higher than the four percent CAGR
adopted by its competitors. Coupled with the fact that users
had weak bargaining power, CNKI was able to earn unfairly
large profits through its abusive excessive pricing conduct.
CNKI was fined five percent of its annual in 2021 (RMB
87.6 million) by the SAMR.?

Critical Loss Analysis in Shanghai AMR’s Investiga-
tion on Sherpa’s Either-Or Abusive Conduct (2020).
Sherpa’s is an online food delivery platform, which mainly
provides English food delivery service information and
delivery services. In June 2019, Shanghai AMR initiated an
antitrust investigation on its either-or abusive conduct and
issued a penalty decision in December 2020.

In Sherpa’s case, the online food delivery platform is a
typical two-sided platform. The platform makes profits by
brokering transactions between consumers on one side and
restaurant merchants on the other side and charging service
fees. There is an indirect network effect between consum-
ers and restaurant merchants. The demand from consumers
and restaurant merchants is negatively affected not only by
the fees charged to themselves but also by the fees that the
platform charges on the other side. If the online food deliv-
ery platform increases the fees charged to consumers (i.e.,
the delivery fees), it will reduce the number of orders and in
turn reduce the willingness of restaurant merchants to join
the platform. The same applies to the other side.

With respect to the relevant market, Shanghai AMR used
a hypothetical monopolist profit model and conducted the
critical loss analysis with market transaction data. Shanghai

AMR assumed that the hypothetical monopolist controlled
all the target products in the market and increased the price
by a small amount (generally five percent to ten percent)
over a period of time. By comparing the critical loss rate
and the actual loss rate when the price of the target product
increases, we can determine whether the price increase of
the hypothetical monopolist is profitable. If the actual loss
rate exceeds the critical loss rate, the price increase is unprof-
itable, and the target product cannot constitute the relevant
market alone. On the contrary, if the actual loss rate is less
than the critical loss rate, the price increase is profitable, and
the target product can constitute a relevant market.

Shanghai AMR examined two scenarios for the robust
critical loss analysis. In the first scenario, the agency only
assumed changing delivery fees. It showed that the higher
the delivery fee, the lower the order volume. However, con-
sumer demand was less sensitive to the delivery fee com-
pared with the meal charge. Therefore, if the monopolist was
willing and capable, a slight increase in the delivery fee was
still profitable. Under the second scenario, Shanghai AMR
assumed both changing delivery fees and changing commis-
sion rates. If the monopolist was capable of raising both the
delivery fee and the commission rate by a slight amount, it
could earn more gross profit without losing orders.

Based on the above quantitative analysis as well as the
qualitative substitution analysis, the SAMR concluded that
the market for online food delivery platform services that
provide services in English constituted a separate relevant
product market.”’

Economic Analysis in the Pharmaceutical Sector

Economic Analysis in the SAMR’s Investigation of
Yangtze River Pharmaceutical Group (2021). In its inves-
tigation of Yangtze River Pharma’s alleged RPM behaviors
in 2019, the SAMR used economic simulation to assess
the anticompetitive effects. SAMR simulated the competi-
tive resale prices of some drugs of Yangtze River Pharma in
2018 and 2019 in Shanghai. The SAMR then compared the
simulated results with the actual resale prices and hospital
purchase prices during the same period. The SAMR con-
cluded that Yangtze River Pharma’s RPM behavior caused a
significant increase in the prices of drugs, which further led
to a significant increase in social expenditure costs, such as
increased burdens on patients and damages to the legitimate
interests of consumers and the public.

More specifically, the SAMR conducted an economic
analysis to show that by locking in prices in the retail channel
(i.e., in markets with high price sensitivity), Yangtze River
Pharma could maintain or even increase the selling price
in the hospital channel. From the perspective of the mar-
ket environment, the general trend was that more and more
people held hospital prescriptions but purchased drugs from
retail pharmacies. However, the demand for retail phar-
macy drugs was more price sensitive than the demand for
hospital-sold drugs. Therefore, by locking in prices in the
retail channel, Yangtze River Pharma could indirectly push
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consumers into the hospital channel. Meanwhile, prices in
the retail channel were Yangtze River Pharma’s invoice price
and thus could be manipulated by Yangtze River Pharma,
as opposed to prices in the hospital channel, which were
constrained by the winning bid price. Therefore, Yangtze
River Pharma was both willing and capable of maintaining
or increasing the prices in the retail channel, which in turn
inflated the benchmark price in the hospital channel, ulti-
mately achieving the goal of maintaining or increasing the
prices in the hospital channel. Yangtze River Pharma was
fined three percent of its 2018 income from sales (RMB
0.76 billion).*

Economic Analysis in Yangtze River Pharma v. HIPI
Pharma (2023). In the May 2023 judgment of the case
Yangtze River Pharma v. HIPI Pharma, the SPC largely
adopted the economic analysis of HIPI’s experts and deter-
mined that HIPDs allegedly abusive conduct was justified as
legitimate business conduct.

When assessing the market dominance of HIPI in the
Desloratadine Citrate Disodium (DCD) API market, the
SPC found that HIPI’s market power was constrained by
indirect competitive restraints from downstream competi-
tion. The stronger the correlation between the demand for
intermediate goods and the demand for finished goods, the
greater the indirect competitive restraints from the market
of finished goods. In this case, the DCD API had no close
substitutes and was used in only one finished good. The
market demand for the DCD API was derived from the
market demand of the downstream drug “Beixue.” More-
over, there was no substantial barrier or cost for Yangtze
River Pharma to switch to the production of other com-
peting drugs. Therefore, HIPI’s market dominance was sub-
stantially weakened by the downstream indirect constraints.

When analyzing whether HIPI's selling price of DCD
API at RMB 48,000/kg constituted excessive pricing, the
SPC largely adopted the IRR calculations of HIPI’s experts.
In addition, the SPC indicated that IRR was a more robust
choice than the profit analysis, as the comparison of IRR
could reflect the return on inputs and profitability. IRR also
avoided the problem of inaccuracy when approximating the
economic rate of return with the accounting rate of return,
because the calculation of IRR was simply finding the
proper discounting rate that would discount the total future
cash flows to a net present value of zero. As to the detailed
calculation of IRR, the SPC also supported HIPI’s proposal
to adjust the research and development (R&D) cost by the
development success rate, to cover the costs of failed projects
with the profitability of successful drugs. HIPI also allocated
the R&D cost based on the supply ratio of API between the
two downstream drugs “Beixue” and “Puruikang.” After the
adjustment, HIPT’s IRR amounted to 24.4 percent. Such
a rate was quite common among Chinese innovative drug
companies, as the IRR of the latter is generally above 20 per-
cent and may even exceed 40-50 percent.
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Besides, considering the significant economic value that
the API in question conveys to the finished drug, the DCD
APT accounted for only four percent of the price of Beixue,
much lower than the proportions of APIs in other pharma-
ceutical preparations. The SPC concluded that the DCD

API was not overpriced.”

Insights

Not only the antitrust authorities in China such as the

SAMR and the local market regulatory agencies, but also the

courts, are increasingly applying rigorous economic analysis

in merger filings, antitrust investigations, and litigations.
In the economic analysis of the platform economy, anti-
trust agencies are taking more consideration of the fea-
tures of platform enterprises, such as the utilization of
indirect network effects when defining the relevant mar-
ket and determining the abuse of market dominance.
Economic tools provide strong support and innova-
tive perspectives for the Chinese judiciary in the phar-
maceutical sector. For example, the IRR of a patented
drug that considers not only the production cost but
also the R&D cost and the success probability of a new
drug is deemed as a much more reasonable index to
assess the excessive pricing allegation. And the neces-
sity of exclusivity could be justified by patent protec-
tion of innovative drugs. It shows the protection of
innovation by China’s judicial authorities, affirming
that the lawful exercise of intellectual property should
be protected and not prohibited by antitrust laws.
For merger reviews, the SAMR employs various eco-
nomic analysis tools and focuses on the assessment of
potential input foreclosures and unfairly high pricing
which can result in changes in the profits of the merg-
ing parties before and after the merger.
Looking ahead, with the development of new eco-
nomic forms such as the digital economy, there will be
more complexity in the antitrust analysis. With data
supporting theories, and quantitative analysis sup-
porting qualitative analysis, a closer combination of
the two will make a stronger statement. This is espe-
cially helpful in assisting the agencies and the courts
to make more informed decisions. We expect that
economic analysis will play an increasingly important
role in China’s antitrust system.

Conclusion: Antitrust in China is Dynamic

In China, the methods to tackle merger reviews, antitrust
investigations, and antitrust litigations are varied. With the
assistance of economic analysis, many innovative interpreta-
tions of laws and regulations were made by antitrust agen-
cies and courts. Progress also stems from updated legislation,
such as the AML Amendments, and guidelines in the plat-
form economy, API and IPR, etc. We can expect that strong
regulation and antitrust enforcement in these key sectors



will persist in the foreseeable future. In addition, landmark
cases in antitrust litigation can serve as practical guidance
and as interpretations of legislation in real business applica-
tions. Lastly, the cases also demonstrate the importance of

1 Article 32 of the AML stipulates as below. Under any of the following
circumstances, the Anti-monopoly Law Enforcement Agency of the State
Council may decide to suspend calculation of the time limit for the review
of a concentration of undertakings, and notify the undertakings concerned
in writing: (1) where the undertakings concerned fail to submit documents
and materials in accordance with the relevant provisions, thereby making
the review impossible; (2) new circumstances or facts occur that have a
material impact on the review of the concentration of undertakings and
will result in the failure to carry out the review without verification; and
(3) where it is necessary to further assess the restrictive conditions
attached to the concentration of undertakings and the undertakings make
a request for a suspension. Calculation of the review period shall continue
from the date on which the cause of suspension of calculation is elimi-
nated. The Anti-monopoly Law Enforcement Agency of the State Council
shall notify the undertakings concerned in writing.

SAMR, Annual Report on Antitrust Enforcement in China (2020), (Sep 3,
2021), https://www.samr.gov.cn/xw/zj/art/2023/art_c339a6851fa64
79a8fa9ed7756d17a83.html.

SAMR, Annual Report on Antitrust Enforcement in China (2021), (Jun 8,
2022), https://www.samr.gov.cn/xw/zj/art/2023/art_bfacOacc333e4bd
Obe85adf099272047.html.

SAMR, Annual Report on Antitrust Enforcement in China (2022), (Jun 9,
2023), https://www.samr.gov.cn/xw/zj/art/2023/art_38056964cf5449
daa346237200e24da0.html.

Wall Street Journal, Chip Shortages Are Starting to Hit Consumers. Higher
Prices Are Likely, https://www.wsj.com/articles/chip-shortages-are-start
ing-to-hit-consumers-higher-prices-are-likely-11624276801.

Namely, GlobalWafers/Siltronic, AMD/Xilinx, and II-VI/Coherent.

SAMR, Announcement of the State Administration for Market Regulation on
the Anti-Monopoly Review Decision on the Approval of II-IV's Acquisition of
Coherent with Additional Restrictive Conditions, (Jun 28, 2022), https://
www.samr.gov.cn/jzxts/tzgg/ftjpz/art/2023/art_lecbf7ale3e94bclb
f1480b1fbed36fb.html.

Xinhua, Two Pharmaceutical Companies of APl of Chlorpheniramine
Fined RMB 12.43 Million, (Jan 2, 2019), https://www.gov.cn/xinwen
/2019-01/02/content_5354350.htm.

FTC, FTC Seeks to Block Microsoft Corp.'s Acquisition of Activision Bliz-
zard, Inc., (Dec 8, 2022), https://www.ftc.gov/news-events/news/press-re
leases/2022/12/ftc-seeks-block-microsoft-corps-acquisition-activision
-blizzard-inc.

10 USA Today, The FTC has Filed an Injunction Against the Xbox-Activision
Deal, (Jun 12, 2023), https://ftw.usatoday.com/2023/06/ftc-injunction
-microsof-activision-deal#:~:text=The%20FTC%20is%20reportedly%20
preparing%20t0%20file%20an,the%20FTC%E2%80%99s%20planned%20
evidentiary%20hearing%20in%20August%202023.

11 Investopedia, UK Regulator Blocked Microsoft's $69 Billion Acquisition
of Activision Blizzard, (Apr 26, 2023), https://www.investopedia.com/
uk-regulators-block-microsoft-activision-7485325.

The Verge, Microsoft's Activision Blizzard Acquisition Approved by EU Regula-
tors, (May 15, 2023), https://www.theverge.com/2023/5/15/23723703/
microsoft-activision-blizzard-acquisition-approved-eu-european-commission.

For a detailed discussion of the trends and implications of the amended
AML and the relevant implementing rules, see Frank Jiang et al, Antitrust
v2.0—What Multinational Companies Should Know About China’s Amended
Anti-monopoly Law, ANTITRUST, June 2023.
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economic tools that are widely and well adopted by antitrust
agencies and courts, in order to reach conclusions based on
more robust evidence and logic.

14 SAMR, The Antitrust Guidelines for the Automobile Industry, (Jan 4,
2019), https://www.samr.gov.cn/zw/zfxxgk/fdzdgknr/fldj/art/2023/art_
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dients Sector, (Nov 15, 2021), https://www.samr.gov.cn/xw/zj/art/2023/
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15 SAMR, The Antitrust Guidelines for Standard Essential Patent Field (Draft
for Comment), (Jun 30, 2023), https://www.samr.gov.cn/fldys/tzgg/zqy
jgg/art/2023/art_cffbae7c54ab4853a59a1739c1ba6299.html.

16 Yangtze River Pharma v. HIPI Pharma, Case No. (2020) Zui Gao Fa Zhi Min
Zhong No. 1140.

17 Ti Yu (Beijing) Culture and Broadcast Co., Ltd. v. China Super League, etl,
Case No. (2021) Zui Gao Fa Zhi Min Zhong No.1790.

18 Huaming v. Wuhan Taipu, Case No. (2021) Zui Fao Fa Zhi Min Zhong
No.1298.
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Zhong No0.388.
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No.1137.
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Zui Gao Fa Zhi Xing Zhong No.880.
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(2021) Zui Gao Fa Zhi Min Zhong No. 388.

23 HUANG Wende v. Didi, Case No. (2019) Zui Gao Fa Zhi Min Zhong No.207.
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www.samr.gov.cn/fldes/tzgg/ftj/art/2023/art_0b983f57220046afaca
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25 SAMR, Announcement of the State Administration for Market Regulation on
Approving the Decision on the Anti-monopoly Review of ZF Friedrichshafen
AG’s Acquisition of WABCO Holdings Inc. with Additional Restrictive Con-
ditions, (May 15, 2020), https://www.samr.gov.cn/jzxts/tzgg/ftjpz/
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KELLIE LERNER: Good afternoon and welcome. I have the
pleasure of introducing today’s esteemed panel who will be
discussing the history and status of the Antitrust Division’s
Leniency Program. We have Anna Pletcher, who is a Partner
in the Antitrust and White-collar practice of O’Melveny &
Mpyers. Before joining O’Melveny, Anna was a trial attor-
ney with the Department of Justice Antitrust Division for
ten years and served as Assistant Chief of the San Francisco
office.

We also have Jane Norberg, who is a Partner in the
Securities and Enforcement Litigation practice at Arnold &
Porter. She is the former Chief of the Office of the Whis-
tleblower at the Securities & Exchange Commission, and
during her tenure at the SEC Jane helped develop and lead
the SEC’s whistleblower program since near its inception.

We also have Anne Riley, who served as head of Royal
Dutch Shell’s global antitrust group from 1992 until 2019
and was a member of Shell's Group Ethics and Compli-
ance Office Leadership Team until her retirement. She has
been awarded several legal and compliance awards and is
the co-editor of the recently published Concurrences book,
Perspectives on Antitrust Compliance.

Today we also have Richard Powers. Richard is a Partner
at Fried Frank. He previously served as the Acting Assistant
Attorney General for the DOJ’s Antitrust Division during
the first year of the Biden Administration and was the Dep-
uty Assistant Attorney General for Criminal Enforcement
from 2018 to 2022.

I would also like to thank the Editorial Board members
who assisted with planning this Roundtable, including Lisa
Wood, Ian Simmons, Sonia Pfaffenroth, Robin Moore, and
last but not least, our Executive Editor Kim Van Winkle.

I thank all of our panelists for their participation today
in what I expect is going to be a really interesting and lively
discussion of the DOJ’s corporate leniency program and
what we may be able to learn from similar programs under
the Dodd-Frank Act.

I thought I would start with Anna just to give us a high-
level overview of what the DOJ’s corporate leniency pro-
gram is, and I would ask that with the caveat that we are
going to start with the modern incarnation of that program
starting in 1993. The floor is yours, Anna.

ANNA PLETCHER: Thank you for inviting me to participate. It
is great to be here today.

The DOJ leniency program goes back to 1993. It started
off as a way to incentivize companies to self-report. One
of the challenges with prosecuting antitrust cases is that it
is important to have witnesses who can explain what hap-
pened and testify at trial. The most effective way to do that
is through the use of cooperators. The leniency program is a
brilliant way to incentivize that cooperation and was incred-
ibly successful.

The basic bedrock components of the leniency program
are that a company will come to the DO]J and self-report.
That means they will admit that they participated in an illegal

*Edited for publication. AnTiTRUST magazine inadvertently published an earlier version of this roundtable discussion that omitted certain edits. This version super-

sedes the earlier digital version and the print version. We regret the error.
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conspiracy. Then the company will provide full cooperation to
the government so that they can develop a case against other
conspirators. In exchange, the company that is applying for
leniency would receive a “free pass™: It will not be prosecuted
and none of its employees will be prosecuted. Of course, there
are a lot of nuances here. There has been an evolution over
time in terms of what cooperation entails and what the bene-
fits are, but that is the core concept behind the program.

KELLIE LERNER: We are also going to be talking today about
the whistleblower program under Dodd-Frank, so let us
hear from Jane just to give us a similar high-level overview
of that whistleblower program, and we will dive deeper into
it later on in our discussion.

JANE NORBERG: Thanks, Kellie, and thanks for inviting me
to be here today.

The Dodd-Frank Act put in place a whistleblower pro-
gram under the SEC as well as its sister agency the Com-
modity Futures Trading Commission (CFTC), which has
a mirror program. Under the SEC’s program there are
three core tenets of the program: confidentiality protec-
tion, anti-retaliation protection, and monetary awards for
individuals who come in and report to the SEC possible
securities law violations. If at the end of the day there is an
enforcement action that is brought by the SEC based on
that whistleblower’s original information, then that person
may be eligible to receive a monetary award if the enforce-
ment action is over $1 million ordered against the company
or the individual. The intent is to incentivize individuals
with information regarding possible securities law violations
to report them to the SEC to help with the SEC’s enforce-

ment goals.

KELLIE LERNER: Thank you, Jane. Moving back to the DO]J
corporate leniency program, it has been described as the
“lifeblood of cartel enforcement” by DOJ officials and the
“most important tool” for detecting cartels or for developing
the evidence necessary for cartels, but as Anna said it has
evolved.

Richard, could you walk us through some of the main

changes to the Antitrust Criminal Penalty Enhancement
and Reform Act (ACPERA) over the years?

RICHARD POWERS: Thanks, Kellie. It is good to be here with
everyone on the panel today, and I appreciate the invitation.

As Anna said, the modern version of the leniency pol-
icy only goes back to 1993, but in 2004 Congress passed
the Antitrust Criminal Penalty Enhancement and Reform
Act, which provided additional protections for leniency
applicants. In sum, what ACPERA does is allows successful
leniency applicants of a DOJ investigation to turn to any
private litigation and have its damages detrebled and joint
and several liability with its coconspirators removed.

In passing ACPERA, Congress did two things. First, it
removed a disincentive for applicants to come in for leni-
ency, because when you apply for leniency, you have to
admit to the violation, and that can create liability in private
litigation, so it addressed the issue of the additional liability
that was being created for leniency applicants. At the same
time, it also creates an incentive. It reduces it down to single
damages for the applicant and removes joint and several lia-
bility with their co-conspirators.

The other ACPERA did was that it further enabled a
recovery for victims. To qualify under ACPERA applicants—
in addition to being a successful leniency applicant—have
to provide timely and satisfactory cooperation to the pri-
vate plaintiffs. So ACPERA was a big step forward for
the leniency policy in 2004 in further reducing disincen-
tives to applying while also adding additional benefits for
applicants.

KELLIE LERNER: So one of the main changes is this require-
ment for timely satisfactory cooperation. Can you or Anna
walk us through who cooperation is owed to and how you
satisfy it?

RICHARD POWERS: The cooperation has to be provided to
the claimants in the private litigation in your typical case.
There is probably going to be a separate conversation about
who exactly qualifies as a victim in the private litigation,
and [ would be interested to hear Anna’s take on that. In the
course of the ordinary antitrust investigation as soon as there
is some indication of a government investigation, you tend
to see private actions being filed on behalf of the different
groups of plaintiffs.

The statute itself defines who the claimants are, and it is
pretty broad in the sense that it is anybody who was a victim
of the antitrust crime. I would also note that ACPERA also
has been interpreted to cover not just the antitrust violation
itself, but also any sort of related violations of law that are
part of, and in furtherance of the antitrust violation. So that
is generally who the leniency applicant has to work with. It
is the subject of a lot of back and forth as to who exactly that
means because, as you all know—and I think our audience
knows—there are all of these different groups of plaintiffs in
antitrust cases.

ANNA PLETCHER: Who the cooperation is owed to is a diffi-
cult question because there are the plaintiffs, the class, the
individual class members, and the opt-outs. There are a lot
of different stakeholders involved in these cases, and you can
see how plaintiffs might take a broad view of who cooper-
ation is owed to and defendants would take a more narrow
view, so it is definitely a subject of controversy.

Just to take a step back on the bigger picture ACPERA
was an important development because, as Richard said, it
took away a major disincentive to report. As I mentioned
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earlier, the core of the leniency program, which was origi-
nally called the amnesty program, is that the criminal liabil-
ity is taken off the table, but the civil liability remains. For
a defendant, that is an incredibly important consideration
because civil liability can subject companies to millions of
dollars of exposure. It can also take a long time to resolve
and create a significant distraction for the company and its
employees. Sometimes these cases last longer than a decade.
So ACPERA was important in the sense that it relieved
some of the burden of civil liability, but there are still a lot
of difficult and unresolved issues that we have seen, over
the last almost twenty years, that raise questions about how
effective it is.

KELLIE LERNER: I want to address one other area that has led
to some confusion, which is, what is “prompt or timely”
cooperation? I guess I will go to you first this time, Anna, and
then Richard can follow up with any additional thoughts.

ANNA PLETCHER: ACPERA requires timely cooperation, and
what that means is an important question. Does that mean
you are cooperating as soon as it becomes known that there
is a leniency applicant and an investigation going on? There
are some who take that view. Then there are others typically
defendants—who might want to delay that cooperation
until the case unfolds more. Some plaintiffs may want to
settle early and maybe get better deals, but then there is less
information out there. So it is a complicated question.

The few times we have seen courts weigh in on ACPERA
has tended to be on the issue of timeliness. There is no hard
and fast case law about what it means to be timely, and it
tends to be a case-by-case decision. In my view, it turns on
the reasonableness of the timing of the cooperation, and
again that varies case by case.

KELLIE LERNER: Thanks, Anna. Richard, do you have any-
thing to add to that?

RICHARD POWERS: Anna has covered it well; it is very fact-in-
tensive. One thing that can affect the timeliness of the coop-
eration and the timing of when that cooperation begins is
the status of the DOJ’s investigation . DOJ has said that
there will be times when it will ask the leniency applicant not
to provide cooperation because doing so may compromise
an ongoing criminal investigation . There may be certain
investigative techniques they are trying to take advantage
of or maybe other things going on with the investigation
that DOJ wants to accomplish before the cooperation with
private litigants begins.

One of the things I think we will come back to a little
bit later in greater detail is what DO]J did in 2022 with the
leniency policy updates, including updating the frequently
asked questions (FAQs). In the revised FAQs, DOJ added
about five pages of discussion about ACPERA and—again
I don’t want to jump ahead here—that was intentional and
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is probably the bulk of the additional material in the revised
FAQs. On this question about cooperation, what DOJ said
was, “If we ask an applicant not to cooperate, not to provide
information to the plaintiffs, we will come in later and tell
the court what we did and why we did it.” That assurance
is there for prospective applicants who might be worried
about untimely cooperation under ACPERA. So with that
guidance, DOJ is trying to provide transparency and pre-
dictability about what it will do down the road to support
the applicant.

The other thing, in terms of timeliness, is that the statute
itself does contemplate DOJ intervening and getting a stay
of discovery. If there is a stay of discovery, the applicant does
not have to cooperate for what is covered by the stay. That
said, a stay can lead to issues if, for example, the leniency
company takes an overly broad view of what that means in
terms of limiting its cooperation when there is a limited stay
of discovery. But, I think it all goes to the issue of timeliness
and what is considered timely, which can depend on the
facts and what DOJ is doing in terms of its own investiga-
tion and/or seeking stays discovery in the private litigation.

KELLIE LERNER: When is the cooperation satisfied? Is this
another requirement where there is room for differences of
opinion?

RICHARD POWERS: This is a bit of a moving target. I think
courts have been pushed to make this decision before trial.
I think some courts have waited until after. There have been
different decisions on this. I think DOJ and the FAQs, if 1
remember correctly, push the parties to get to a resolution
on this with the court as soon as possible, again for purposes
of predictability. I keep saying “predictability” because that
is one of the three cornerstones of leniency policy. Predict-
ability and transparency for the perspective applicants is a
key part of the program so that they can anticipate the out-
come when deciding whether or not to come in for leniency.

In terms of when is it complete, I think as a technical
matter the cooperation has to continue through the litiga-
tion because the expectation is that if the applicant needs to
provide witnesses at trial that is part of the cooperation. In
terms of when does the court make a determination about
whether the applicants have provided satisfactory coopera-
tion, that can happen before the trial or after, and it depends
on the facts.

KELLIE LERNER: You said there are three pillars. There is pre-
dictability and transparency. What is the third?

RICHARD POWERS: Yes, there are three: the threat of severe
and significant sanctions, transparency and predictability,
and the credible threat of detection, so any leniency policy
has to have all three aspects working together.

I said them a little bit out of order for what I might
usually say on this topic, but predictability and transparency



in the application of the policy is essential for leniency pol-
icies—so that when companies are making this significant
bet-the-company-type decision to come in, self-disclose,
and admit to the violation, they want to be as assured as
they can about the outcome, both in terms of the financial
penalties that we are talking about with respect to civil lit-
igation and ACPERA but also of course with the criminal
sanctions that Anna mentioned earlier, coverage for culpable
executives and the company itself.

The credible threat of detection is if you are sitting there
trying to make the decision “Do I self-report or not?”, how
likely is it that one of my coconspirators is going to beat
me to the DOJ’s door. I think that is where you see a lot of
public messaging from DO]J about this. Threat of detection
also comes from DOJ’s own, ex officio-type, investigative
activities.

Severe and significant sanctions are everything we have
talked about in terms of penalties. If you are not the leniency
applicant, the DOJ commits to aggressively prosecuting
everyone else, which means jail time for culpable executives,
high criminal fines, treble damages plus joint and several
liability in a private litigation, etc. So it is creating that other
side of the leniency coin where, if you are not the leniency
applicant, these are all the bad outcomes that could happen
as a result of the investigation.

JANE NORBERG: May [ ask a question for my own under-
standing? Is it “first in the door,” meaning if you are an indi-
vidual and you are seeking leniency if you come in first and
let’s say you have a coconspirator and they come in second,
are they denied the leniency?

RICHARD POWERS: Generally speaking, yes. There is only one
leniency recipient per conspiracy. The only reason I am hes-
itating a little bit is we always talk about it in the context of
companies, but there actually is an individual leniency pol-
icy, but it is only what is called a “type A,” meaning it only
applies for individuals as the leniency applicant if there is no
DOJ investigation. But, yes, one leniency per conspiracy,
and then for everyone else it is a race to get a better position
in terms of discounts on fines, etc.

KELLIE LERNER: Thank you, Richard. That is a very helpful
framework to guide us as we think about these issues. Anna,
would you like to add anything to what Richard said?

ANNA PLETCHER: To your original question, which was, how
do you know when cooperation is complete and satisfied
and it is time to grant those ACPERA benefits? From the
defense side you want to get as much certainty as you can
that your client is going to get those benefits, but it is in
tension with the requirement for cooperation, which can
extend for a long time.

So you have on one hand the desire to get certainty that
you have ACPERA benefits and to know exactly what your

damages and restitution are going to look like. On the other
hand, you do not know that until you have gone through
this process of cooperation and the litigation has played out.
One of the challenges of ACPERA in general is that this
tension puts the leniency applicant in a difficult situation.
There are great benefits to be had; you just do no not know
when or whether they might come in. A leniency applicant
has to decide whether the benefits of engaging in ACPERA
are a net positive. Often it is, but maybe there are situations
where it is not.

KELLIE LERNER: That segues perfectly to my questions to
Anne. Could you share your perspective both from an
in-house perspective and a compliance perspective as to how
some of these ambiguities may shape decision making to
come forward in a potential antitrust cartel case?

ANNE RILEY: First of all, I would like to put it into context.
Everyone will be aware, of course, that under ACPERA one
of the improvements was that each applicant must now use
its best efforts to improve its compliance program to mit-
igate the risk of engaging in future illegal activities. That
links ACPERA very much to the DOJ’s 2019 Antitrust
Compliance Guidelines.

I want to talk a little bit about how those relate together
and maybe later or directly afterward—your choice—I can
come back to some practical tips that I have thought of for
businesses in how to manage some of the ACPERA chal-
lenges. There are too many to manage, but I will address
some of them, and also what to do about the new compli-
ance program requirement, which for me is a particularly
important thing.

Obviously, the DOJ assesses compliance programs now
using its 2019 evaluation of corporate compliance programs
in criminal antitrust investigations, and I am sure you are all
very familiar with those.

Just one or two words on compliance, and I will not go
into it in much detail, but there is no one size fits all. The
compliance program must be appropriately tailored to the
size of the business and the company. One interesting thing
that I think has come out of the interrelationship between
the 2019 DOJ Guidelines and the changes to ACPERA in
April 2022 is that the DOJ now expects that the leniency
applicant will conduct a thorough analysis of the causes of
the underlying conduct, including implementation mea-
sures to reduce the risk to reputation; implementation mea-
sures to identify future risks; and implementation measures
to discipline noncooperating and culpable personnel.

My take on it is that these new compliance measures
linking ACPERA to the 2019 Antitrust Compliance Guide-
lines means that to get leniency it is not enough just to end
the violation. What the applicant has to do is to do a deep
dive to analyze the compliance program to see why the
underlying conduct was caused and what needs to be done
to rectify that going forward. I think as a leniency applicant,
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given that my understanding—and please correct me if I am
wrong on this—is that you may not actually get final leni-
ency until you can prove that you have put these measures
in place.

I think it puts a huge timing issue on leniency applicants
because they have to be looking at all the leniency issues
and the very complicated decision as to whether to go for
leniency, and it is not always that easy, but they also have
to be looking at their compliance program almost at the
same time and putting a lot of resources and a lot of effort
into showing the DOJ what they are doing to improve their
program.

My reading is that this goes wider than just looking at
the antitrust compliance program and could include things
such as the oversight and approval of business expenses. I
have been aware of cases in the past, of course not involving
my former employer, where the issue of business expenses
and the approval of business expenses was an issue in the
violation not getting detected. It could relate to looking at
the oversight and approval of business expenses; your hiring
and firing policies; your promotion, pay, and bonus policies;
and so forth. I think the narrow link between the DOJ’s
Antitrust Compliance Guidelines and ACPERA extend the
boundary for the extent of work that an applicant has to do.

I would like to come back to practical tips later, but per-
haps others might like to comment on that and correct me
if I am wrong,.

KELLIE LERNER: Does anyone have any reactions to what
Anne said?

RICHARD POWERS: As somebody who was part of the DO]J
team putting together these Compliance Guidelines, it is
good to hear that they had some of the intended effect. I
think you hit the right point, which is that there is an evolu-
tion in the Antitrust Division’s approach to compliance that
you started to see probably ten years ago. The high-water
mark in terms of a major step forward was the 2019 policy
change that the Antitrust Division would, like the rest of the
Department of Justice, consider compliance programs in
making charging decisions and then they also made public
the guidance for how DOJ would evaluate those programs.
The bookend to that was the April 2022 leniency policy
updates adding the additional requirements that there
would have to be improvements to the compliance policy
for an applicant as well as remediation to receive conditional
leniency. I think it all works together.

A couple of quick thoughts on it. First, I think the
emphasis on compliance ties into the broader approach
you are seeing across the Department of Justice in terms of
white-collar enforcement. You can see how these changes
overlap with the policies that came out last year from the
Deputy Attorney General’s Office and Criminal Division.
The Antitrust Division has talked about those overlaps and
understanding that companies have broader compliance
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programs, which include these different risk areas, beyond
Antitrust.

I think the other thing is just in terms of the timing of
the decision to self-report. One other change to the policy
that is worth mentioning is it used to be that prompt and
effective termination of the misconduct was a requirement.
Now, the policy requires prompt self-disclosure and prompt
reporting to the DOJ. So the clock has shifted such that if
you detect a possible violation, you have to come in promptly
for a marker. After that, according to the FAQs, during the
leniency application process a company can do the internal
assessment of the compliance program, figure out what needs
to be fixed if there was a violation, as well as work with DO]J
on any restitution and remediation that will be necessary. So,
yes, I think you are right, Anne, that all works together and
was part of those changes that came out in 2022.

ANNA PLETCHER: | understand how requiring improvements
to compliance policies makes sense from the enforcement
side. From the defense implementing improvements to
compliance programs can be challenging, especially if the
program has to be built from the ground up. It takes time
to change a corporate culture. You have to get the buy-in
from the top and change the tone from the top. There is a
lot involved in creating a good compliance program. That
could take time.

As you mentioned, Anne, this is something that a leni-
ency applicant would have to be doing along with providing
the required cooperation. It is a lot to put onto a company
that is trying to cooperate and ultimately it could extend the
timeframe for getting a final decision on leniency. That adds
to the uncertainty for leniency applicants. From a practi-
cal perspective that is just the reality of the effect that these
requirements for leniency have.

ANNE RILEY: If I may just add to that, as well as increasing
the length, complexity, and cost to business, I think it also
creates uncertainty and it makes the decision as to whether
to go into leniency much more difficult than it used to be.
It might disincentivize some companies who think, Oh, my
God, this is all too much.

I do not know if you would like me to carry on with my
practical points or whether you want to come back to those,
Kellie. There are just a few challenges.

KELLIE LERNER: Why don’t we let you finish that thought,
and then I would like to go to the FAQs and start talking
about the whistleblower program.

ANNE RILEY: After this I have very little to say, so you can
choose where you put it in the article as well.

Some practical points have occurred to me, particularly
with my compliance background and my background as a
member of a leadership team that included internal inves-
tigations as part of our remit. A company needs to think



about the length and thoroughness of its internal investiga-
tion when it is actually looking into the violation to balance
the seeming contradiction between prompt reporting and
having sufficient information to satisfy the obligation of full
and ongoing cooperation. That seems to me a very practical
challenge that I do not know the answer to, but hopefully
someone is going to tell me.

Just some of the practical things. In undertaking the
internal investigation, it is going to be important for compa-
nies to keep a very clear record showing what they have done
and when, so they need to keep a timeline of when the con-
duct came to light, who was informed of it and when, when
the internal investigation was started, the steps that were
taken during the internal investigation, obviously the out-
come of the internal investigation, and in parallel what they
have done in relation to the compliance process improve-
ment. My practical thought on that is that in looking at the
improvements to the compliance program, companies need
to have an internal record of the root causes of the conduct
including the steps in the investigation as I have just men-
tioned. They need to record very carefully the status of the
compliance program when the violation occurred, what they
have identified as necessary to rectify that, and the measures
that they are taking to achieve a reduction for the future.

I think also it is going to be important to make a clear
record of measures taken to discipline culpable noncooper-
ating employees. A company needs to rethink how it does its
internal investigations and the sorts of records it is taking of
how it does those. Most big companies keep those records,
but some companies may not be so familiar with that.

One tip I would say for now, right at this moment,
before you even know you have a violation, is have a look at
whether your antitrust compliance program facilitates your
ability as a potential applicant promptly to detect and report
a potential violation. So have a look at whether your com-
pliance program now is sufficiently good to protect against
potential or perhaps even violations that may be going on
that you do not know about. I think that is going to be a
very important thing to do right now.

I see loads of challenges, but one challenge I want to flag
is the potential tension between the promptness require-
ments and the improvement of the compliance program
requirement. I think the promptness is coming forward, so
you can come forward promptly, but you will not necessarily
have finished your internal investigation and you certainly
will not have reviewed all of your compliance program and
all the related processes and policies that you may need to
change. Human resources processes may need to change as
a result of your investigation because your compliance pro-
gram may be deficient in those processes.

That is all I wanted to say, and now I am going to be
quiet.

KELLIE LERNER: Thank you so much for that helpful framing
of some of the practical challenges that applicants face.

RICHARD POWERS: | want to jump in on one quick point on
the change to prompt self-reporting now being requirement
of the policy. The reality is that that has always been the struc-
ture of the program. If you go back thirty years to 1993 what
you always heard DOJ officials say, and it was in the FAQs,
was: “The moment there is a whiff of a problem, come in, get
a marker, and you will be given the latitude to do your inter-
nal investigation and work toward perfecting your leniency,
which may take some time.” That urgency has not changed
over the years, nor have some of the other requirements of
the policy—let’s go back thirty years: Restitution has been a
requirement in the policy for thirty years. You did not have
to make the decision about restitution at the same time you
made the decision to come in for a marker.

Same thing with providing all the cooperation that you
have to provide to get to conditional leniency, to get to that
“intermediate finish line,” let’s call it, that first major point
that triggers the ACPERA protections. That is all part of the
ongoing requirements, so compliance and remediation fit
into that timeline like restitution. It is not something that
you have to do immediately upon promptly self-reporting;
it is part of the leniency application process and is that same
process that has existed for thirty years.

Just to clarify this again, I don’t think you have to make
that decision right away. The FAQs say: “Come in, get the
marker right away, and even if you hesitate a little bit before
coming in, DOJ will allow a reasonable amount of time before
you come in and promptly self-report to seek the marker.”

ANNE RILEY: I do understand that, but what I am saying
is, and I think maybe I did not make it explicit enough, is
that many companies are actually wary of going in for the
marker despite all the benefits of leniency and being the first
in the door before they actually know the facts. I think it
is difficult. The Guidelines say, “Come in the minute you
know, get the marker, and that is fine,” but a company does
not work like that. The business people want to know what
the facts were. They are not going to want you to run to
the government just because somebody says something to a
compliance officer, who may be a junior person. If it is men-
tioned to them, are you going to run in for leniency at that
point? No, of course not. Your management and your group
audit committee are going to need to be properly briefed.
The idea of running in the minute you get the is a nice idea,
but it is not how businesses work in practice.

RICHARD POWERS: Just to be clear, I am not disagreeing with
you on that. All T am saying is that dilemma you are describ-
ing has existed for thirty years. That is not something new
under the new policy. The challenge of the business decision
to go in for leniency has always been there.

ANNE RILEY: ] agree. I think things are just being made a little
bit more complicated because a businessperson will see all of
these requires and go, “Now I have got to do all this.”
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JANE NORBERG: This is why I love these Roundtables because
you get so many different perspectives—former government,
on the defense side, and then Anne, who was in-house for
many years. It is interesting because then throw in whis-
tleblowers, so you are thinking about the company, you are
thinking about the DOJ, but then throw in individual whis-
tleblowers and you have blown that leniency right out of the
water if somebody else reports it to the DOJ. I think that
is the other piece of that that everybody needs to consider,
because the SEC’s program is very impactful in getting indi-
viduals to report possible violations of law to the SEC at
least. A lot of times they overlap with DOJ violations, and
so the information is flowing to both, even though the mon-
etary work comes from the SEC. I thought I would throw
out that thought as well.

KELLIE LERNER: Thank you, Jane. It is a perfect segue to the
most recent FAQs.

Richard, could you walk us through what was added to
the FAQs?

RICHARD POWERS: When the Division released the updated
leniency policy, they also released updated frequently asked
questions.

As I said earlier, the new FAQ document has a number
of updates, including five additional pages about ACPERA
and explanations of the new compliance and remediation
requirements.

The FAQs are meant to be what the name says: frequently
asked questions. So the recent changes were a moment for
DOJ to step back and say: “Okay, it has been a many years
since the last real updates, so let’s take a look and make sure
that what we are saying publicly actually reflects the issues
are that are coming up in the investigations.”

I think one of the issues that DOJ had seen over the
years—and that I heard during my time as head of car-
tels—is the negative impact of private litigation on leniency
applications and how that has changed the cost calculus for
self reporting. What DO]J did with the revised FAQs was to
take questions they had received from leniency applicants
about ACPERA in recent years and put the answers in writ-
ing in what equates to a policy document. For example, the
FAQs say “[t]his is what DOJ’s position would be if you
(the leniency applicant) are asked not to cooperate with the
plaintiffs. We—DOJ]—will go into the court and explain
that request.”

As another example, the new FAQs say “As a mat-
ter of policy, it undermines the intent behind ACPERA
if ACPERA benefits are denied because of unreasonable
requests by plaintiffs.”

There are times when DOJ would want to say these
things in court filings, but the practical reality is that the
issues often do not end up getting litigated. So the par-
ties might come in, ask DOJ to weigh in, and then they
resolve it before there is an opportunity to litigate it. Or,
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alternatively, the facts just don’t make it the right moment
for DOJ to weigh in.

Ultimately, what DOJ did with these FAQs was to go
out in a public way and put on paper as much as possible its
views of ACPERA and the positions you can expect them to
take. They did this both to provide additional transparency
to the parties but also to a court, which will look to the
DOJ’s interpretation of ACPERA as a persuasive authority.

KELLIE LERNER: Richard, can you please walk us through
how the Antitrust Division handles whistleblowers who
report antitrust violations?

RICHARD POWERS: With antitrust it is not the same whis-
tleblower program with a bounty. In late 2020, Congress
passed a Whistleblower Protection Act that protects whis-
tleblowers of criminal antitrust violations from retaliation by
their employers. In that situation the employee, if she faces
an adverse employment action (e.g. being fired) for raising
a criminal antitrust issue, either internally or externally, can
bring a claim to get her job back, recover lost wages plus
interest, as well as attorney’s fees and the costs of litigation.
Information about this is covered in the FAQs now, too.

KELLIE LERNER: Some reports suggest that, in the years
leading up to these FAQ updates, there has been a signif-
icant drop in leniency applications. Are the FAQ updates
designed to incentivize a resurgence of applicants, and do
you think they are enough to get people to come back to the
leniency program in higher numbers?

RICHARD POWERS: | will take a step back on this because
this is a question I got a lot in my last job. Here is what I
would say (and have said before publicly in other settings):
The number of leniency applications the DO]J received held
pretty steady from about 2010 through to when I left in
2022, with two exceptions: first, there was a spike around
2013 or 2014 related to two very large investigations that I
am not going to name, and second, there was a dip in 2020,
which we attributed to the pandemic.

However—and I want to put a big “however” on this—I
think what is true is that if you look at the number of inter-
national cartel investigations and the fines and the number of
cases brought from about 2016, 2017 forward, those num-
bers are down, especially when you look at the peak period
from probably 2010/2011 through 2016 with the auto parts,
the foreign exchange and London Interbank Offered Rate
(LIBOR), air cargo, and these sorts of investigations.

I think the question is, and your question, Kellie, gets at
is, what is the cause of that? What is going on? It is some-
thing my predecessor dealt with and I dealt with, and I
think they are dealing with it now on some level. When I
was the Deputy for Cartels and I would talk to the bar or
the business community about it, what I would hear was
two things: first was the rise of uncertainty around private



litigation. You just cannot predict the outcome in private
litigation. Even if you are a successful leniency applicant, it
takes longer to negotiate out in private litigation, and that
uncertainty creates a higher barrier to seeking leniency; the
other is the proliferation of leniency programs around the
world and the costs associated with that and the challenges
of trying to get markers in dozens of jurisdictions.

Those two kinds of costs going up have created a lot
of challenges, so I think from DOJ’s perspective it is, okay,
how do you deal with it? In 2019, for example, there was
an ACPERA roundtable to talk about what improvements
could be made to ACPERA, which could potentially help
with private litigation. The only consensus I would say that
came out of that from all aspects of the bar—defense side,
plaintiff side, in-house—was that ACPERA should be there
and it does not need a sunset. It was mixed views beyond
those two points. Some people said no changes, some peo-
ple said changes, and for the people who said changes there
was no consensus around what the changes should be. That
is why in 2020 DO]J supported a straight-up reauthorization
removing the sunset but nothing else.

With the leniency policy updates and FAQs, I think
what the Antitrust Division was trying to do—and some of
it is what I was talking about before—was just to make sure
the leniency policy reflected not only current practice but
also broader Department of Justice practice. And I think
that latter point is something that does not get talked about
as much as it probably needs to by the Antitrust Division.

More broadly, there was a shift in DOJ practice in the
last 10 years that influenced Antitrust Division practice, and
you see that more fully now. So some of the recent policy
changes harmonize the Antitrust Division’s approach with
the broader DOJ approach. In making those changes, the
Division took opportunity with the FAQs to address things
like ACPERA, which relates to one of the primary drivers
DOJ heard about why the drop in the number of big cartel
cases in recent years. There, as I said, DO]J tried to provide
more transparency by providing its views to help address the
uncertainty.

I know that is a long answer, but 'm trying to answer
the complicated question of why is there a decrease in the
number of large international cartels, what has DO]J tried
to do, and what can it do within the broader DOJ white-
collar enforcement framework. And DOJ decided to make a
number of changes all at once to fundamentally address the
issues they were hearing and seeing,.

KELLIE LERNER: I would like to get Anna and Anne’s perspec-
tives on the recent drop in global cartel detection.

Anna, what do you think is the reason for that? Could
you talk us through your thoughts on the current climate
and any root causes?

ANNA PLETCHER: | agree with Richard’s analysis that the rise
of civil lawsuits and the potential exposure for leniency

applicants is so significant that it has been and probably
will continue to be a drag on companies running in to self-
report. ACPERA does help address that.

I also agree with the rise of international enforcement
and other jurisdictions. That also contributes to the chal-
lenging decision about whether to come in and report in
one jurisdiction because that may trigger the need to report
in other jurisdictions. The calculus about whether to seek
leniency in the United States also has to involve a consid-
eration of the cost of going into other jurisdictions around
the world. And companies have to consider how quickly can
that be done because there is a timing issue there, too, if you
want to be the first in the door in the leniency programs in
other jurisdictions. Those are important considerations for
companies that will slow down their decision making.

The additional requirements that have come into the
leniency program over the years also make this a difficult
decision. For example, are all of a company’s executives
going to be covered? Maybe not, depending on what their
roles were in the alleged conspiracy. As Anne pointed out,
you may not even know who did what at the time the
decision to go in for leniency has to be made. Are former
employees going to be covered? That’s another important
question. There are a lot of important practical details
that will give companies pause when they think about
reporting.

I also think compliance has gotten better, and there is
much better awareness of antitrust compliance. Companies
have been investing in it. They are ramping up their pro-
grams. They know it is important. To that extent I think
DOJ’s program of the last twenty to thirty years has been
quite effective. There is quite a bit of awareness in the corpo-
rate world about the seriousness of antitrust violations and
a willingness to invest in compliance. That is good. It is a
very difficult and complicated decision about whether to go
in for leniency, and I think you are seeing that reflected in
the numbers.

KELLIE LERNER: | have two strong reactions to those com-
ments. To build upon Richard’s thought earlier about some
of the challenges that Anne was raising, the threat of private
civil litigation has existed since the beginning of the leni-
ency program. As a plaintiff’s lawyer, I would argue it was
even more significant back then than it is now because class
certification standards were far more lenient, and for some
period, pre-Twombly, so bringing private civil actions was
in many respects an easier endeavor than it is today under
current case law.

I think there are many successes we could herald for the
Department’s leniency program, but is it realistic to think
that the drop in enforcement today from the record fines
of over $3 billion in 2015 is because companies are finally
getting it right and really are just complying with the law?
I am sure that is to some extent true, but I do not think it
could possibly tell the whole story. Do you?
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ANNA PLETCHER: | agree with you — it does not tell the whole
story. I did not intend to mean to suggest that it did. It is
just another piece of the puzzle.

It is true that civil litigation has been around for a long
time and has always been part of the leniency equation, but
the scope and extent of it is significant. You are talking about
many, many years of litigation, and the benefits of coming
in for leniency and being the first one in the door are not
so clear in terms of who is actually going to be covered and
what the benefits are to the company compared to, say,
coming in second or third, -- because there is uncertainty in
terms of benefits that are given to second and third. This is
all part of the calculus that people are thinking about. The
decision is complicated.

KELLIE LERNER: | agree. I would love to talk about what tools
are available to improve the program.

I am sorry, Anne. I reneged on my promise to come back
to you.

ANNE RILEY: I almost do not need to intervene because Anna
said everything I wanted to. I agree with you, Richard, but
the point I am trying to make very strongly is that maybe a
drop in leniency is because things have just gotten so much
more difficult. You are quite naturally looking at this from
just a U.S. perspective, but a global company has to think
globally, and the proliferation of antitrust laws, the prolif-
eration of leniency regimes, and the differences between
leniency regimes impact that calculus. I do not think it is
litigation alone.

Also, remember, if you are an international company,
you have got potential litigation in many parts of the world.
Europe has had a litigation explosion, so it is not just liti-
gation in the United States, which has been around forever.
I think it is the proliferation of the international ramifica-
tions, and it makes leniency a hard decision.

KELLIE LERNER: Thank you, Anne. I will give everyone a
chance to wave a magic wand and offer one proposed change
to the program , but before we get there, I would like to
explore whether there is something we can learn from the
SEC Dodd-Frank whistleblower program, so I am going to
turn it next to Jane to walk through that program and how
it is used to detect other types of financial crimes.

JANE NORBERG: As I mentioned at the top, the SEC’s
whistleblower program was put in place pursuant to the
Dodd-Frank Act with the sole purpose being to encourage
individuals who have information about possible securities
law violations to report them to the SEC, and in return indi-
viduals—and let me stress that it has to be an individual
and not a company—receive in return anti-retaliation pro-
tections if they are an employee of the company that they
are reporting on, confidentiality protections, meaning that

6 2 - ANTITRUST

the SEC cannot disclose their identity outside of the Com-
mission with some very limited exceptions, and the promise
of a potential monetary award if their information is used to
bring a successful enforcement action where over $1 million
in monetary sanctions are ordered.

In the rules, they have to have original information, it
has to be voluntary, there has to be a successful enforcement
action, and all of these things are terms of art that I will
not get into for the purposes of this discussion. But let me
just put a fine point on how successful that program has
been for the SEC. They opened their doors in late 2011
and started taking tips under the program, and since that
time, I think as of the end of the last fiscal year for the SEC,
they had received over 52,000 tips worldwide. So to be clear,
this is not just a U.S.-based program. Tips come in from
every single state in the United States, and I think at the last
count 130 countries worldwide. So not only are they receiv-
ing information from U.S.-based employees or individuals,
they are also receiving them from individuals based overseas.
The SEC has definitely paid awards to individuals overseas
as well and has reported that publicly.

They have paid over $1.2 billion in awards in that time,
which is an incredible number, as someone who was there
at the beginning of the program. You worry about the suc-
cess of a program; this program exploded very quickly. As
of today, I think it is over $1.2 billion. If you think about
it from a corporate impact side, companies and individu-
als have been fined over $6 billion based on information
received from whistleblowers, and that is information that
the SEC has reported out.

In thinking about the awards that have been paid, I just
want to highlight two things. There have been large awards
in the last couple of months. In May of 2023, the SEC paid
its largest award to date, which was a $279 million award to
one individual, which is just astronomical when you think
about it. I think about two weeks ago it paid $104 million
to seven whistleblowers. There was apparently a large num-
ber of whistleblowers in that matter. I think ten individuals
applied and seven of them got awarded, and they split this
$104 million pot of money. When you think about it from
the extent of how is it incentivizing individuals to come for-
ward, when you think about those numbers for people, that
is certainly the incentive.

In thinking about it from what challenges come with a
program like this, I would say the challenges are that you
receive a lot of tips that are not actionable tips necessarily, so
you have to have a dedicated office in place that can intake
the number of tips that a program will get with this type
of a bounty provision tied to it. There is a lot of culling
through the wheat and the chaff. The Office of the Whis-
tleblower at the SEC does not take tips, but the main triage
point is the Office of Market Intelligence at the SEC. That
office is staffed, and the only thing they do is literally view
every piece of intelligence that comes into the Commission



and make links between the information and determine if
it is specific, timely, and credible enough to send out to
enforcement staff, exam staff, or whoever it may be to take
a further look.

I would say based on my time at the SEC it is definitely
an impactful program. Whistleblowers were submitting a
lot of good information to the Commission that definitely
pushed forward enforcement actions much quicker than it
had prior to that program being put in place.

KELLIE LERNER: Before this program was implemented, what
was the main mechanism to identify SEC violations?

JANE NORBERG: It is an interesting question. You probably
do not know this, but there actually was a whistleblower
program that predated the Dodd-Frank whistleblower pro-
gram at the SEC. You probably do not even know it existed,
because I don't think anybody used it. The issue was that
there was not a dedicated staff dealing just with that pro-
gram, so people did not know it existed. I think maybe two
or three people got paid under that program at one time,
and it was somebody who had that job in addition to all the
other duties they had at the SEC, so it was something that
was not advertised and publicized.

The only way to make a program like this successful is
to be out there talking about it and making sure people are
aware of it and truly getting the trust of individuals to report
in. I would say that me and my predecessor, Sean McKessy,
who was the first Chief of the Office, we made that a big
goal, which was to make people feel comfortable, that they
could trust us, that after they gave us the information, we
were going to truly protect the confidentiality and push for-
ward retaliation cases, and that you might get paid at the
end of the day if your information was used in an action. So,
I would say having dedicated staff for something like this is
something that has to happen.

The second thing I would say that I have seen other pro-
grams flounder for lack of it is having a dedicated pot of
money. When Congress put this program in place, they set
up a separate pot of money called the Investor Protection
Fund. It is funded from money from wrongdoers, but it
is not necessarily a dollar-for-dollar, somebody reports on
company X, company X pays a fine, and then that money
goes to the whistleblower.

That is not how it works. There is a pot of money. I think
if it falls below $300 million it has to be replenished, but it
is a constant replenishment of this fund, so there is always
a promise of money being there at the end of the day to
pay whistleblowers, and the money is not being taken from
investors, which is I think another big key thing because
no one wants to see money taken from somebody who lost
their life savings.

I think those are a couple of things that I have seen that
have messed up other whistleblower programs. They did not

have this dedicated pot of money, and they did not have the
dedicated staff they needed to make the program successful.

KELLIE LERNER: Your reference to trust really struck a chord
with me as I think about these issues and compare your
remarks to what we just heard about the challenges facing
companies who want to come forward and report viola-
tions to the Antitrust Division. What I heard is that many
companies are deterred from coming forward because they
don’t have enough trust in the process to be confident that
they will eventually receive the benefits of leniency, at least
vis-a-vis global enforcement.

Looking at and hearing about the SEC whistleblower
program I am curious, Anna and Richard, what your views
are on whether a similar program for the Antitrust Division
could be used to complement the corporate leniency pro-
gram, or whether you see it as being something that would
create friction or work at odds with it.

ANNA PLETCHER: [ think there are some challenges to imple-
menting a similar program. I don’t know how well-known
it is, but the Antitrust Division has always had a hotline.
Providing protections for people who call in to it and have a
complaint to express could help incentivize more people to
call in with legitimate issues.

However, the money piece seems important. If you do
not have a significant financial incentive, it will be hard to
bring people out of the woodwork to raise serious issues. But
trying to create a financial incentive where criminal sanc-
tions are involved is particularly challenging, because there is
something unseemly about rewarding a whistleblower with
a cash award for the success of a criminal prosecution where
defendants may be subjected to a long prison sentence. It’s
challenging to create a bounty program in a way that seems
ethical and upholds the integrity of the justice system when
you are dealing with criminal penalties.

KELLIE LERNER: That point is well taken, but, Jane, through
Dodd-Frank and the SEC whistleblower program isn’t it
possible that the information could lead to other criminal
cases against executives who commit fraud and lead to SEC
violations?

JANE NORBERG: Yes. The SEC does share information with
its regulatory law enforcement partners, including the DOJ,
so it is possible that whistleblower information that gets
submitted to the SEC also could be shared with the DO]J
under cover of the confidentiality protections that a whis-
tleblower must receive. But a lot of times whistleblowers
are also working hand in hand with the SEC and the DOJ,
not only reporting to one but sometimes reporting to both,
especially if there are whistleblower attorneys involved who
understand the system well. They end up reporting to both if
they think there are possible violations on both sides. Think
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about the FCPA. The SEC has jurisdiction there, and the
DOJ has jurisdiction there. A lot of times you will see infor-
mation shared across both agencies in an FCPA violation.

If the SEC brings a case and the DOJ brings a case based
on that same information brought by a whistleblower, the
SEC will actually pay that whistleblower based not only on
the monetary sanctions collected by the SEC but will pay it
based on the monetary sanctions collected by the DOJ out
of that pot of money that I talked about before. The DOJ
is not giving money to the SEC and putting it in that pot,
but the SEC is required under Dodd-Frank to still pay out
that money, and as we all know from FCPA violations those
can be incredibly costly in fines for companies. So when you
are hearing about some of these large awards, your mind
immediately goes to FCPA violations or something that the
DOJ or many other agencies may have been involved in
because that is how the numbers get so high. It is very rare
that the SEC alone will bring something that would result
in a $279 million award to someone because the fines do
not get that high without having a partner in the regulatory
or law enforcement space to also have brought a case where
they received monetary sanctions based on that same infor-
mation from that same whistleblower.

ANNA PLETCHER: DOJ prosecutions that would come from a
whistleblower might not necessarily involve a company. One
of the priorities of the Division is to hold individuals account-
able, so the prosecution could target a series of individuals. So
when you have a whistleblower making accusations against
other individuals, there could be some element of personal
animosity there. I know it would be on the government
agency to sift through all of that. That is one of the things you
would triage as you are going through all the complaints. Of
course, the government would not bring a case that was just
based on a whistleblower complaint, but I can see that being
part of it if we have a focus on individual prosecutions and a
whistleblower program that is tied to that.

RICHARD POWERS: My recollection is that historically the
Antitrust Division has resisted the idea of a whistleblower
like the one we are talking about here for the reasons Anna
has laid out, which is that there are credibility risks with a
case based on some sort of whistleblower disclosure. It was
not a live issue during my time as the deputy, and we were
focusing more on ACPERA.

I will say that, when I was at DOJ, I talked to some of my
colleagues in leadership at the Criminal Division who had
experience in this area, and they were pretty supportive of
the whistleblower programs that fed into their enforcement
areas. They viewed litigation risks that Anna has identified,
which are legitimate risks in terms of credibility of witnesses
and those sorts of things, as standard litigation risks. Can
you corroborate the witness or not? If somebody comes in
and says this is what is going on, you have to test what they
are saying based on what you can see in the documents.
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I think from just a very practical standpoint one of the
challenges of trying to put forward this type of program at
DOJ Antitrust would be the logistics. Where is the money
going to come from, how are you going to staff it, and how
are you going to run it? It costs money at a time when it is
hard to get a basic level of funding. Everybody can see the
fighting over the DOJ’s budget, and this is one more thing.

Another question is how it would fit into a leniency
regime. If there is one more avenue of a risk of disclosure,
going back to the pillars we talked about before, that creates
some incentive to self-report and get ahead of that sort of
whistleblower. So I could see a whistleblower program being
complimentary in that way, where you want to self-report as
a company for leniency before one of your employees does
it or before somebody at another company does it, that sort

of thing.

JANE NORBERG: I think it already exists a little bit when we
think about an information share across the SEC to the
DOQJ. They think whistleblowers are everywhere. I think
every company has to take that into account, that any one
of their employees could absolutely turn to the government,
whatever agency it is, and at least from the SEC’s perspec-
tive the company cannot stop them. They have rules that
prohibit impeding someone from reporting to the Commis-
sion, including confidentiality provisions or things like that
within the company, and they sought to enforce that and
have. I think there are eighteen or nineteen cases to date
based on potential impeding reporting to the SEC.

When you are thinking about it from the point of view
of the whistleblower and the corporation, I think that is
probably the pressure that would be applied. I think the
pressure is already there. Maybe companies just do not real-
ize it yet or maybe they only think about it in the SEC con-
text, but I think there is a real risk that you could have an
internal whistleblower who reports information to the SEC,
the information makes its way to the DOJ, and you have
lost your opportunity for leniency.

Being on the defense side I recognize very clearly the
risk of private litigation and putting your name out there
and having litigation come your way that you do not want
or going in too early. There is always a calculus, but I think
whistleblowers need to give real thought for companies
about whether somebody is potentially going to report this
out to the government and are they going to find out before
you have an opportunity to go in and seek that leniency?

RICHARD POWERS: If you look back at some of the cases
behind the stats we were talking about earlier for antitrust
criminal enforcement, DO]J has been in the financial services
sector for years, starting with the muni bonds investigation.
Then, about ten years ago, the Antitrust worked jointly with
the Criminal Division in the LIBOR investigations followed
by the foreign exchange investigations and prosecutions. So,
in terms of the SEC and financial services, there is a history



of criminal antitrust enforcement in that sector with a sig-
nificant amount of success from the Division’s perspective.

ANNA PLETCHER: There is also the False Claims Act model,
which already provides a vehicle for a whistleblower in an
antitrust context. If the government is the victim and there
is a successful False Claims Act gui tam action, the relator
could get a significant award. I think the South Korea oil
refinery case in 2020 came about that way, so there is prec-
edent for that.

KELLIE LERNER: It does seem like there are opportunities
for the two regimes to complement each other, and there
is some precedent for it, but in many respects the Antitrust
whistleblower program resembles the pre-Dodd-Frank whis-
tleblower program at the SEC in that it is not well-advertised,
the anti-retaliation provision just got announced, and it does
not have the teeth that a bounty provision has under Dodd-
Frank, so it could potentially bolster cartel detection.

In 2011, the U.S. General Accounting Office issued a
report on the impact of ACPERA and concluded that there
wasn't a strong consensus to add a whistleblower bounty to
the program given its success at the time. My question is,
with the current state of the program, is it time to revisit this
issue? My personal view is that I suspect global price-fixing
still happens more than we know and such a provision could
bolster cartel detection.

We are coming to the end of our time. As promised, my
final question to each of you is, if there is one thing that you
could do to add to the current corporate leniency program,
what would it be? Is it to clarify something? Is it to change
something? The floor is yours. I will start with Anne.

ANNE RILEY: | am not sure I would change anything. I would
just say from a former business perspective that where con-
fusion or uncertainty arises it is in the DOJ’s interest to
clarify that as soon as possible because companies are more
likely to go in for leniency if it is very clear. As I repeated,
probably far too many times, the decision to go for leniency
is not easy.

The one wish list I have, which does not relate to
ACPERA at all, but is a general request in relation to leni-
ency, is that far more work needs to be done through the
ICN to get some harmonization or soft harmonization in
this area because the differences between leniency regimes
around the world are another disincentive.

KELLIE LERNER: That is a great point. Richard?

RICHARD POWERS: This is a loaded question for me because I
did have the wand for awhile.

Time will tell how the changes to the leniency policy in
2022 will play out. The reality is that antitrust years are like
Olympic cycles, so I think it will take a number of years to
see whether the changes work as intended and/or whether

they need to be clarified, modified, adjusted, and as Anne
pointed out, based on feedback.

I agree actually with the point that continuing to work
together in the international space is going to be important.
We tried to do that through the ICN with some work prod-
uct, but I do think that will continue to be an important
piece for DOJ to continue with those efforts to harmonize
as much as possible.

KELLIE LERNER: Thank you. Anna?

ANNA PLETCHER: I think Anne is right on that the success
of a leniency program can be furthered with greater clarity.
The FAQs and additional transparency are really good, but
there are some things we just do not have the answers to,
partly because they are relatively new, that we need to know
in order for companies to make these important decisions.

We talked about some of the uncertain issues with
ACPERA, the questions about who is actually covered when
it comes down to the nuts and bolts, even questions about
restitution, what does that mean and how do you actually
get paid. Those are big looming questions. The more clarity
we have, the more seamless the program will be, and the
more incentive there will be for people to come in. Some of
these things just need to work out with time.

KELLIE LERNER: Of those ambiguities, is there one that you
hear the most about from your clients that weighs most
heavily in the decision-making process? Is it the restitution
question? Is it the timeliness question? Is there one that
stands out more than any other?

ANNA PLETCHER: There are two big issues. One is, if we go in,
will we actually get the leniency we asked for? Because the
process is so long, because there are so many different points
where DOJ has to judge whether you have done enough
or not done enough, there is a lot of uncertainty in that
process.

The other is the civil litigation component, which I
know has been part of the leniency program for a long time,
but it is a significant cost and the public relations associated
with the continued ongoing litigation for years and years.
It impacts the company’s well-being for a long time, their
bond ratings, their ability to access capital, their custom-
ers—all of those things. The length of time the litigation
takes to resolve is something I wish I could wave away. It is
difficult because once you get in court, case management
takes a long time, the justice system does not have enough
judges, the judges need to get educated on complex cases. So
there are many factors that contribute to the slow pace. It is
not all in the control of the government.

KELLIE LERNER: [ think civil litigation is something that
obviously is important to those who were directly harmed
by a price-fixing conspiracy so that they are able to obtain
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monetary damages. That being said, I am sympathetic to a
company that came forward, wants to resolve this, wants to
pay their single damages, but they have no idea if it is going
to be a year or fifteen years, which is actually in the realm of
reasonableness based on current court statistics. In an ideal
world they would come forward, they would settle the civil
case, they would give their cooperation to prosecute their
co-conspirators, and they would move on.

What do you think creates that friction in an environ-
ment where the goals of civil plaintiffs who are seeking a
speedy resolution of litigation should otherwise align with
leniency applicants who are trying to put this behind them
as fast as possible?

ANNA PLETCHER: Part of it is just the nature of antitrust liti-
gation. It is complex and the cases are big. Multiple experts
are often involved and millions of documents There is only
so much you can do to move that along quickly. Discovery
lasts a long time and is heavily litigated.

That is not to say that cases cannot be moved a little bit
more quickly. Maybe there are ways to think outside the box
for how to do that, perhaps even involving the judiciary and
having a more specialized bench that could fast-track some
of these cases.

KELLIE LERNER: Yes. Specialized antitrust courts should be
our next Roundtable.

Jane, I will give it to you for any final thoughts about
the corporate leniency program on the antitrust side and
your experience under Dodd-Frank’s whistleblower pro-
gram. Do you see them being complementary? Do you
have any other ideas?
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JANE NORBERG: It is difficult to say because I think they
do not necessarily go hand in hand. You have individuals
reporting possible violations of law, and on the other side
it is the corporation that is seeking leniency. They do not
necessarily go hand in hand. I guess at the end of the day
the way the government would think about it is they would
want to get the information, whether via the corporate leni-
ency program or via the whistleblower program. If I put
my government hat back on, that is the way I would think
about it.

I would throw out one other thing. This is a little bit dif-
ferent, but to the extent that the SEC overlaps at all with the
DOJ in some of these violations, when you are talking about
lack of clarity on the DOJ side on the leniency program, I
would say it is so much clearer than the SEC’s cooperation
program. If I could wave a magic wand, I would say that
the SEC needs to be a whole lot clearer about incentivizing
corporations to come in and seek cooperation credit because
right now it is a black box, and I was there for many, many
years. If you are worried about incentivizing companies on
the DOJ side to go in, it is even harder on the SEC side to
see the light at the end of the tunnel in going in and talking
about self-reporting.

KELLIE LERNER: This is the point of this Roundtable. Maybe
there is something that the SEC corporate leniency program
can learn from DOJ’s Antitrust program and vice versa, which
may lead to greater detection and enforcement overall.

This has been truly a pleasure. I have enjoyed hearing
from all of you, your incredible wisdom and wealth of infor-
mation will be much appreciated by our readers. It was by
me. I hope you enjoy the rest of your summer. ¥
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The EC’s New Merger
Referral Policy and

the Transatlantic
Reverberations of

[llumina/GRAIL
on the FIC’s

Administrative Process

BY HUGH M. HOLLMAN, CHARLES POMMIES,
AND NICHOLAS P. PUTZ

HE REGULATION OF MERGERS AND

acquisitions is a central function of competition

authorities around the world. They face the chal-

lenge of finding the right balance between the

trade-offs and uncertainties in each case. On the
one hand, competition authorities need to detect and then
remedy or prevent transactions that would create or enhance
market power that may result in substantial anticompetitive
harms often evidenced by higher prices, lower quality, and
the stifling of innovation. On the other hand, competition
authorities need to be careful and proportionate in avoiding
both over and under-enforcement that would deter or dis-
tort efficient and beneficial transactions, impose excessive
costs or delays, or undermine legal certainty or predictabil-
ity. They also need to adapt and update their analytical tools,
methods, and criteria to reflect the changing dynamics and
complexities of markets, industries, and technologies while
remaining in step with evolving objectives and values of
society.

As competition authorities’ thinking continues to evolve
there must be appropriate checks and balances to protect
the legitimacy of administrative processes and to prevent
potential administrative overreach. Competition authori-
ties reviewing transactions may operate in administrative

Hugh Hollman is a partner at Allen & Overy LLP, Charles Pommiés is a
counsel at Allen & Overy LLP, and Nicholas Putz is an associate at Allen
& Overy LLP.

environments without oversight of their day-to-day actions
and decisions. While the opposite end of the spectrum—
intense scrutiny of every action—is undoubtedly imprac-
tical, parties that find themselves in front of competition
authorities should be afforded the opportunity to seek timely
external review at critical junctures of an administrative pro-
cess. Relatedly, as parties are increasingly finding themselves
in front of more active competition authorities around the
world, often simultaneously, appropriate external domestic
oversight will also ensure that competition authorities can-
not take advantage of each other’s administrative systems to
avoid appropriate domestic checks and balances.

A perfect checks and balances storm illustrating these
various tensions in global administrative processes was cre-
ated in March 2021 when the European Commission issued
updated guidance on the application of Article 22 of the EU
Merger Regulation (EUMR) that altered its longstanding
practice of discouraging the recourse to Article 22 and, in
parallel, announced that it would review Illumina’s acquisi-
tion of GRAIL under the EUMR. The updated Article 22
guidance encourages EC review of transactions not meet-
ing EU or national jurisdiction thresholds. With this pol-
icy update, the EU joins the ranks of other jurisdictions,
including the U.S., which can challenge a transaction even
where merger notification thresholds are not met.

While the EC changed its policy for scrutinizing trans-
actions that did not meet its own reporting thresholds,
the U.S. Federal Trade Commission was moving to block
the transaction via its own administrative process without
simultaneously pursuing a court-ordered injunction. The
FTC was able to rely on intervention by the EC under its
recent revision to its Article 22 policy to suspend the trans-
action, mooting a request for a preliminary injunction and
allowing the FTC to challenge the transaction only via its
much lengthier administrative process." As the Illumina/
GRAIL parties faced these merger review complications in
front of the FTC in light of the EC’s simultaneous admin-
istrative processes, the FTC’s own internal administrative
process was separately facing a strong domestic challenge
in Axon Enterprise, Inc. v. FTC, with serious constitutional
questions, some directly relevant to considerations in Illu-

mina/GRAIL, being leveled at the FTC.?

Updated Article 22 Guidance

The new EUMR Article 22 guidance amounted to a much
needed update in the EC’s methods for identifying review-
able transactions because it addressed some of the gaps and
challenges that were previously faced by the Commission
in capturing and assessing the competitive effects of certain
types of transactions, especially those involving nascent or
potential competitors and innovation markets.’

Article 22 of the EUMR allows the EC to review trans-
actions that do not meet the EU or national jurisdictional
thresholds, but may affect trade between Member States and
threaten to significantly impede effective competition, upon
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the request of one or more Member States. However, the
EC’s previous practice discouraged such requests unless the
transaction affected the requesting Member State(s) and had
a clear impact on the EU’s internal market. This meant that
some transactions that could have significant cross-border or
EU-wide implications, but did not generate sufficient turn-
over in the EU or in any Member State, could escape the EC’s
scrutiny, even if they raised serious competition concerns.

The EC’s update to Article 22, announced in March
2021, aimed to address this gap by clarifying that the EC will
accept and encourage Article 22 referrals from Member States
regardless of whether they have jurisdiction over the trans-
action, and regardless of whether the transaction has already
been completed. The EC also indicated that it will adopt a
more proactive approach in identifying and inviting refer-
rals of transactions that may have a significant impact on the
internal market, particularly in sectors where the turnover of
the parties may not reflect their actual or future competitive
potential, such as digital or innovation markets.

Article 22’s Original Rationale and the EC’s
Evolving Policy

Article 22 was originally introduced on a Dutch initia-
tive (hence it being occasionally referred to as the “Dutch
clause”) to enable countries that had not yet established
their own system of merger control; to scrutinize mergers
that would nonetheless have an impact on competition.
When the original merger regulation was enacted in 1989,
only three Member States (France, Germany and the UK)
had a domestic merger control regime.

However, having regard to the importance of legal cer-
tainty, the referral system was meant to remain a deroga-
tion from the general rules which determine jurisdiction
based upon objectively determinable turnover thresholds.
As national legislation developed (Luxembourg, the only
Member State that nowadays does not have a merger control
regime, is in the process of adopting one), the EC exercised
the discretion granted to it by the EUMR and developed a
practice of discouraging referral requests under Article 22
from Member States that did not have original jurisdiction
over a transaction. This practice was notably based on the
experience that such transactions were not generally likely
to have a significant impact.

It was only in recent years that the Article 22 referral
mechanism regained traction, particularly in the context of
so-called “killer acquisitions” in the digital and pharmaceu-
tical sectors. Market developments resulted in an increasing
number of cases in which start-ups generating little or no
turnover in the moment, but with significant potential for
playing an increased competitive role on the market, were
acquired by larger companies.

The EC noted in that respect that while the EU turnover
thresholds have generally been effective in capturing trans-
actions with a significant impact on competition, a num-
ber of cross-border transactions which could potentially
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also have such an impact have escaped review by both the
EC and the Member States. The EC eventually concluded
that its approach of discouraging Article 22 referrals where
a transaction falls outside national merger control jurisdic-
tion limits the effectiveness of these referrals as a corrective
mechanism to the EU turnover-based thresholds. The Arti-
cle 22 Guidance is intended to close that perceived regu-
latory enforcement gap. Accepting (and even encouraging)
the referral of relevant transactions would give Member
States and the EC the flexibility to target transactions which
merit review at EU level, without imposing on parties the
mandatory notification of transactions that do not.

The EC will focus on transactions where one of the par-
ties’ turnover does not reflect its actual or future compet-
itive potential. The Article 22 Guidance is intended to be
a targeted tool focusing on specific categories of cases but
not limited to any specific economic sector, although the
EC does particularly call out digital, pharmaceuticals and
biotechnologies.

Scenarios in which a transaction would be considered
an appropriate candidate for an Article 22 referral include
where a party:

is a start-up or recent entrant with significant compet-

itive potential that has yet to develop or implement a

business model generating significant revenues;

is an important innovator or is conducting potentially

important research;

is an actual or potential important competitive force;

has access to competitively significant assets (such

as for instance raw materials, infrastructure, data or

intellectual property rights); or

provides products or services that are key inputs or

components for other industries.
Significantly, deal value will also play a role. The EC may
take into account whether the value of the consideration
is particularly high compared to the current turnover of
the target, as it could be an indication that the turnover of
the target does not reflect its actual or future competitive
potential.

Legal Requirements For an Article 22 Referral

A Member State seeking to refer to the EC a transaction that
does not meet the EUMR turnover thresholds must demon-
strate that two legal requirements are fulfilled.

First, the transaction must affect trade between Mem-
ber States. A transaction which has an impact within the
confines of one Member State only cannot be referred to
the EC. The EC considers that “some discernible influence
on the pattern of trade between Member States” (including
direct or indirect and actual or potential influence) is suffi-
cient to fulfil the requirement. The Article 22 Guidance lists
as relevant factors the location of customers, the availability
and offering of the products or services at stake, the collec-
tion of data in several Member States, or the development
and implementation of R&D projects whose results may be



commercialised in more than one Member State. That said,
the condition of affectation of trade is arguably not oner-
ous. In what was seemingly a purely domestic transaction
involving the merger of two supermarket chains in Finland,
referred to the EC by the Finnish competition authority
in 1996, the EU’s Court of First Instance (now General
Court) accepted the EC’s argument that the transaction
would create foreclosure effects for new entrants, including
potential entrants from other Member States, coupled with
the fact that 30 percent of the products sold by the under-
takings concerned originated outside Finland. Additionally,
the General Court and the EC took into account recent
expansions by the undertakings concerned to Sweden and
the parties’ membership of several international purchasing
organisations.

Second, a referring Member State must demonstrate
that there is a “real risk that the transaction may have a sig-
nificant adverse impact on competition, and thus that it
deserves close scrutiny.” This essentially requires the refer-
ring Member State to conduct a prima facie merger assess-
ment along the parameters included in the EC’s Horizontal
and Non-Horizontal Merger Guidelines.” Accordingly, rel-
evant considerations include the creation or strengthening
of a dominant position, the elimination of an important
competitive force, the reduction of competitors’ ability or
incentive to compete, or the ability or incentive to leverage
a strong market position from one market to another. The
EC clarifies that the prima facie assessment made by the
referring Member State is without prejudice to the outcome
of a full investigation—but it also emphasizes that the pro-
spective nature of the merger control assessment ought to
be taken into account when deciding on a referral request.

The Role of Member States

The choice to make a referral request belongs to the Mem-
ber States. The EC, however, is not precluded from playing
an active role. Under Article 22(5), the EC may inform one
or several Member States that it considers that a transaction
fulfils the criteria for a referral and accordingly invite Mem-
ber States to request a referral—as it did in the Illumina/
GRAIL case.

By referring a transaction to the EC, a Member State
declines to exercise its competencies in relation to that
transaction. More than that, pursuant to Article 22(3), third
subparagraph, the referring Member State undertakes to no
longer apply its national legislation on competition to the
transaction. It should also be noted here that the lodging of
a referral request by some Member States does not preclude
other Member States, who have not chosen to join in the
referral, from conducting their merger assessment. For exam-
ple, a number of Member States made a referral request for
the EC to review the acquisition of Kustomer by Facebook.
The German Federal Cartel Office, however, did not join in
this request, arguing that its general practice is that a refer-
ral requires a transaction to be subject to notification based

on national competition law.® The German Federal Cartel
Office later determined that the transaction was reviewable
under German law and eventually cleared it, having regard
to the findings of the EC’s conditional clearance decision.

Illumina/GRAIL Under Transatlantic Review—
Effect of the Article 22 Policy Update on the FTC’s
Illumina/GRAIL Administrative Process

The EC’s revision of the Article 22 policy became directly
relevant to Illumina’s plans to buy GRAIL, both U.S. com-
panies that operate in the field of genomics and cancer
detection. Illumina is a leading provider of next genera-
tion sequencing (NGS) systems, which are used to analyse
genetic and genomic data. GRAIL, a spin-off from Illumina
in 2016, develops tests that rely on NGS systems to detect
multiple types of cancer at an early stage. In September
2020, [llumina agreed to buy GRAIL for $8 billion in cash
and stock, plus future royalties based on revenues.

The Illumina/GRAIL merger first appeared on the FTC’s
radar in late 2020—the parties had signed an agreement
in September and shortly thereafter filed the necessary
premerger notification to the agency under the Hart-Scott-
Rodino Act. In November 2020, the FTC issued a “second
request,” seeking more information and time to determine
whether the merger would have anticompetitive effects.

The deal was not notified in Europe as GRAIL did not
have European turnover and did not trigger the EUMR
thresholds or any national filing requirements. However, in
December 2020, the EC received a complaint against the
deal and discussed it with the German, Austrian, Slovenian,
and Swedish competition authorities, who could potentially
review the deal under their national laws. In line with its
evolving policy, the EC decided that the deal would be an
appropriate candidate for referral under the newly updated
Article 22 guidance. On February 19, 2021, the European
Commission invited Member States to refer the merger for
review under Article 22.

On March 30, 2021, the FTC sued to block the merger,
alleging a violation of Section 7 of the Clayton Act on a
vertical innovation theory of harm, even though GRAIL
and its competitors had yet to commercialize the relevant
product.” According to the FTC’s complaint, Illumina is
the dominant provider of NGS platforms that multi-cancer
early detection (MCED) test developers like GRAIL need
to commercialize MCED tests.® The FTC alleged that
post-acquisition, Illumina could use its control over NGS
platforms to harm GRAILs competitors by raising prices,
denying technical assistance, or refusing or delaying license
agreements required to sell in vitro diagnostic (IVD) ver-
sions of MCED tests.’

In regular fashion, in addition to the administrative com-
plaint, the FTC also sought a preliminary injunction to pre-
vent the parties from merging until the merits of the case
could be decided—a fairly quick remedy."” All of this was,
to a degree, business as usual for the FTC. The Illumina/
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GRAIL merger only becomes unusual when viewed in paral-
lel with actions across the Atlantic.

On April 19, three weeks after the FT'C sued to block the
merger, the European Commission accepted the Article 22
referral, a decision that was ultimately upheld by the EU’s
General Court and is currently pending before the EU Court
of Justice."

A few weeks later still, on May 21, the FTC withdrew its
request for a preliminary injunction, which was now moot
in light of the EC’s investigation and proceeded in its own
administrative court, explaining that “[nJow that the Euro-
pean Commission is investigating, Illumina and GRAIL can-
not implement the transaction without obtaining clearance
from the European Commission.”"? The FTC proceeded
only with suit in its administrative court. There is no evi-
dence that the FTC asked the EC to intervene with an inves-
tigation, though the Wall Street Journal’s Editorial Board
speculated at the time—"[w]hy do that?” and then com-
mented, “[p]erhaps the FTC worried it would lose. Instead
the FTC appears to have asked the Europeans to stop the
acquisition while the FTC tried the case in its administrative
tribunal where it almost always wins.”"

Proceeding only in administrative court would not have
been an option if the U.S. Department of Justice’s Antitrust
Division was reviewing the transaction, as the DO]J can only
challenge transactions in federal court. The FTC and DOJ
share merger review jurisdiction and decide the reviewing
agency “on a case-by-case basis depending on which agency
has more expertise with the industry involved.”* This leads
to some merging parties arbitrarily facing a more daunting
administrative process, whereas other merging parties face
a more familiar process in the federal judiciary, purely on
the basis of the relevant industry and the agencies’ black-box
decision-making process.

Why did the FTC choose this path? The FTC had sued
in federal court three weeks before the Article 22 referral had
been accepted, and, moreover, receiving preliminary injunc-
tions in federal court is a fairly quick remedy. A decision could
have been reached in federal court well in advance of a U.S.
administrative court or in the EU. Though the FTC’s request
for a preliminary injunction was mooted by the EC’s investi-
gation, there are two other potential factors working behind
the scenes of this decision. The first is that the FTC enjoys a
unique confluence of power that bestows upon it the roles of
investigator, prosecutor, and judge. In fact, the agency has at
least a 90 percent win rate over the past twenty-five years in
its own administrative court.” A quicker, uncertain decision
in federal court is perhaps undesirable when compared to a
longer, statistically probable victory that could grind down
opposing parties. The second factor is that the EC’s review of
[lumina-GRAIL had the potential to bolster the FTC’s own
case.

A decision was first reached in the U.S., seventeen months
after the FTC had first filed its administrative complaint,

70 - ANTITRUST

with the FTC’s own in-house administrative law judge dis-
missing the FTC’s complaint on September 1, 2022.'° The
judge found that Illumina’s position as the only viable sup-
plier of NGS platforms already existed and was not a conse-
quence of the transaction and that Illumina had no incentive
to harm GRAILs rivals post-transaction.'” Furthermore, the
judge reiterated that absent proof of harm in the reasonably
near future, harm to “existing innovation and future com-
mercial competition” runs afoul of Section 7’s requirement
that any substantial lessening of competition be probable
and imminent.'

The Commission was not far behind, though it diverged
from the FTC process. On September 6, the EC blocked the
merger, and Illumina/GRAIL found itself with a win and
loss simultaneously. According to the EC, Illumina would
have “clear incentives” to foreclose GRAILs rivals via sales of
NGS platforms." Although the EC acknowledged that Illu-
mina’s sale of NGS platforms to GRAIL rivals represented
a small proportion of its sales, the market was expected to
grow significantly by 2035. Additionally, the EC rejected
the uniqueness of any first-mover advantage associated with
GRAILs Galleri test, which at the time was the only MCED
test commercially available for purchase, and maintained
that other cancer detection tests were poised to “closely com-
pete with Galleri in the near future” absent the transaction.”

The authorities realigned when in early April 2023 the
FTC overruled its administrative law judge, issuing an opin-
ion finding that the acquisition may substantially lessen
competition in the U.S. for the research, development,
and commercialization of MCED tests and ordering Illu-
mina to divest GRAIL.*" Contrary to the administrative
law judge, the FTC found that the acquisition of GRAIL
would increase Illumina’s incentive to foreclose competi-
tion in the MCED market, ignoring that Illumina’s ability
to foreclose competition in the MCED market, such as by
price discrimination, already existed given its position as
a critical supplier of NGS platforms.”” The FTC reasoned
that Illumina’s incentives to foreclose competition would
increase because it stood to profit substantially by owning
100 percent of GRAIL in an MCED market that is expected
to grow significantly. The FTC also pointed to Illumina’s
prior revocation of special pricing terms for GRAIL when
it previously reduced its ownership in 2016.* Accordingly,
the FTC concluded that because Illumina’s acquisition of
GRAIL would impair its incentive to support other MCED
developers in innovation efforts and increase its foreclosure
incentives, the transaction is likely to cause harm to com-
petition.?® Illumina is, as expected, appealing, and an expe-
dited decision is expected in late 2023 or early 2024.

Interestingly, just one week after the FTC overruled its
own administrative law judge’s dismissal of the FTC staff’s
merger challenge, the Supreme Court, in Axon Enterprise,
Inc. v. FTC, greenlit constitutional challenges to the FTC’s
administrative proceedings where the FTC acts as both



prosecutor and adjudicator. The FTC Commissioners” over-
ruling of the FTC administrative judge in Illumina/GRAIL
goes right to the heart of the legitimacy of the FTC’s in-house
administrative process in which, as Supreme Court Justice
Gorsuch stated in his Axon Enterprise, Inc. concurrence, the
“FTC combine[s] the functions of investigator, prosecutor,
and judge under one roof. They employ relaxed rules of pro-
cedure and evidence —rules they make for themselves.”*

Furthermore, the Wall Street Journal’s accusation that
a U.S. regulator may be pursuing its enforcement agenda
abroad and in its own administrative court to avoid the fed-
eral judiciary is a serious accusation that raises important
legitimacy and accountability questions.

Illumina/GRAIL Raises Questions

about FTC’s Administrative Process

That Are Currently Being Challenged

It is worth speculating whether the FTC would have over-
ruled its own administrative law judge if the EC had not
also blocked the Illumina/GRAIL merger. The two agencies,
at least based on timelines, initiated long administrative
actions in multiple jurisdictions. Illumina did not succumb
and completed its acquisition anyways, and, as seen recently,
it paid the price—a record €432 million gun-jumping fine
imposed by the EC that Illumina is challenging in court.”®

While [llumina’s appeal of the FTC’s order is still ongo-
ing, its fate raises serious concerns about the administrative
state of the U.S.—some of which were recently addressed in
the Supreme Court’s decision in Axon Enterprise, Inc. and
may soon be taken up again in Securities and Exchange Com-
mission v. Jarkesy.”” Faced only with the question of where
constitutional challenges to administrative processes should
be heard, the Supreme Court in Axon Enterprise, Inc. held
that litigants can bring structural constitutional challenges
in federal district court against the FTC without first fully
exhausting administrative proceedings.

However, the Supreme Court appeared receptive to sub-
stantive claims of unconstitutionality that the FTC improp-
erly acts as prosecutor, judge, and jury in determining
liability and remedies for violations of the FTC Act, some
of which are currently being raised by Illumina/GRAIL in
the Fifth Circuit. For example, in his concurring opinion,
Justice Thomas expressed “grave doubts about the consti-
tutional propriety of Congress vesting administrative agen-
cies with primary authority to adjudicate core private rights
with only deferential judicial review on the back end.”*
And, Justice Gorsuch observed that “the bulk of agency
cases settle,” often with settlement terms that could not be
lawfully obtained in every other way, because the adminis-
trative agencies are aware “that few can outlast or outspend
the federal government” in dragged out administrative
proceedings.”

To see how parties embroiled in the FTC’s administrative
process can be negatively affected by these constitutional

claims one need not look any further than Illumina/GRAIL.
In Illumina/GRAIL, because of the ongoing EC proceed-
ings, the FTC did not need to obtain a preliminary injunc-
tion to prevent the parties from closing and was able to opt
for home-court advantage by keeping its merger challenge
in-house, where some claim that the FTC has not lost a
proceeding in 25 years.” The FTC’s overturning of one of
its administrative law judges on a novel vertical innovation
theory of harm did nothing to quell claims that the FTC’s
administrative process is tilted to favor the FTC to the
detriment of merging parties. In fact, the same four FTC
Commissioners who voted to issue the Illumina/GRAIL
complaint then overruled an administrative law judge’s dis-
missal of that very complaint. To make matters worse, if
the EC had not used Article 22 to review the transaction
or if the DOJ had reviewed the transaction instead of the
FTC, the parties would have found themselves in front of
a federal judge at the outset. Although the FTC can con-
tinue pursuing an in-house challenge to a transaction even
after being denied a request for a preliminary injunction,
the FTC generally abandons its administrative challenge if
it loses its appeal.

In light of Zllumina v. FTC and possibly Jarkesy, a sub-
stantive constitutional challenge to the FTC’s administra-
tive process at the Supreme Court could be on the horizon.
If so, parties finding themselves in the same position as Illu-
mina and GRAIL in the future may be afforded a more level
playing field when their transactions are challenged domes-
tically and abroad.
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The Future of

Merger Control in
Technological Markets
as Revealed in Recent

Merger Cases

MICHAL HALPERIN

ERGER CONTROL IS BECOMING

increasingly global as commercial entities

expand their reach worldwide, blurring

the boundaries of business activities across

national borders. In the 1990s, competition
review of mergers underwent the first stage of globalization
when numerous countries adopted antitrust enforcement
regimes, requiring international entities to file mergers that
met a given country’s thresholds for review.! Global com-
panies had to adapt to filing transactions for review with
multiple antitrust agencies and manage multi-jurisdictional
approval of their transactions. 2

However, this progress has not kept up with demand for
globalization and global standardization, and today we are
facing a new era in which the traditional country-by-coun-
try merger control approach has become outdated and fails
to address basic principles of merger control.” This is par-
ticularly true in the technology sector where boundaries of
activity are less clear, the activity of technological companies
in one territory have effect on the commercial activity in
other territories and participants tend to have the same sta-
tus and business model across countries.

In the beginning of 2022, Microsoft announced its inten-
tion to acquire Activision Blizzard. This transaction crystal-
izes the faults of the current international merger control
system. The merger was filed for review with more than a
dozen different antitrust agencies representing approximately
40 different jurisdictions. Some of the agencies cleared the
transaction, some of them cleared the transaction subject
to remedies and some blocked or would have liked to block

Michal Halperin is a Research Fellow at the Harvard Kennedy School (Mos-
savar-Rahmani Center for Business and Government) and is the former
General Director of the Israeli Competition Authority. | would like to thank
Gabriel Kelvin for his research and assistance in preparing this paper.

the merger. However, Microsoft was successful in securing
approval from the EU. It then prevented the blocking of
the merger in the U.S. and ultimately was able to satisfy the
UK that an amended transaction will sufficiently address the
previous competition concerns that the UK raised.* At the
time of writing, the deal is still being discussed and has until
October 18 to be consummated—a three-month extension
agreed by the parties after the court’s decision not to grant
a preliminary injunction in the U.S. and Microsoft’s sugges-
tion to the UK’s CMA to review an amended transaction.
Although the size of the Microsoft-Activision Blizzard deal is
exceptional, the merger control journey it is going through is
by no means exceptional. In fact, multi-jurisdictional review
of mergers with contradicting results in different jurisdictions
has become quite common in recent years.

This is illustrated by two additional recent merger con-
trol cases: the Sabre Corporation and Farelogix Inc. merger,
and the Illumina Inc. and Grail LLC merger. These two cases
cover very different industries—air travel bookings and med-
ical diagnosis respectively. One was horizontal (or at least
potentially horizontal) and the other was vertical. The busi-
ness models of the merging companies were different, and the
competitive concerns were different. Both are different from
the gaming industry merger of Microsoft and Activision Bliz-
zard which has both horizontal and vertical aspects.

And yet, these three cases share great similarities. They
together demonstrate where merger control is headed. All
three mergers were challenged by U.S. antitrust agencies,
but the courts ultimately allowed them to proceed. In the
cases of Sabre-Farelogix and Illumina-Grail, days later, non-
U.S. antitrust agencies, the UK CMA in the Sabre-Farelogix
case and the EU Competition Commission in the Illumi-
na-Grail case, blocked the merger. In Microsoft-Activision
Blizzard the U.S. court allowed merger notwithstanding
the decision of the CMA to block the merger following the
European Commission decision to allow the merger subject
to behavioral remedies.

To understand the significance of these three cases, I
will briefly describe each. From there, I will analyze lessons
learned from these cases, and finally, conclude by identi-
fying how coordination among competition authorities
can lead to more desirable outcomes to help prevent these
inefficiencies.

The Sabre-Farelogix Merger Case

Sabre is a leading global distribution system (GDS) for air-
line travel booking services. It collects information from
airlines and provides travel agencies with a platform to com-
pare prices, schedules, and more. Along with Amadeus and
Travelport, Sabre is one of three major GDS providers in
the world. Farelogix, on the other hand, is a disruptor in the
traditional GDS market. It offers a novel business model
that allows airlines to sell customized offers directly to travel

agents, bypassing GDS services. This new approach threat-
ens the GDS business model.”
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In 2019, Sabre announced it intended to acquire Farelogix
for $360 million. The proposed merger raised competition
concerns regarding potential competition and attracted anti-
trust scrutiny from both the U.S. Department of Justice (DOYJ)
and the UK Competition and Markets Authority (CMA). The
DOJ decided to challenge the merger, stating that:

For many years, Sabre has operated outdated technology
and resisted innovation. Farelogix is an innovative tech-
nology company that has stepped in to address the needs of
airlines and their customers.

Farelogix has injected much-needed competition and inno-
vation into stagnant booking services markets. Airlines
have successfully leveraged their ability to turn to Farelogix
to negotiate lower fees with Sabre and the other GDSs, and
to reduce their reliance on GDSs for booking services. Fare-
logix has also pioneered the development of new technology
that empowers airlines to make a wider array of offers to
travelers who book tickets through travel agencies.

However, the U.S. DOJ failed to convince the Federal Court
that the merger raises competitive concerns and Judge Stark,
relying on the U.S. Supreme Courts ruling in American
Express” decided that “[a]s a matter of antitrust law, Sabre,
a two-sided transaction platform, only competes with other
two-sided platforms, but Farelogix only operates on the air-
line side of Sabre’s platform.”®

In contrast, only two days after the U.S. court decision
the CMA decided to block the merger, stating that:

Farelogix has developed technology that allows airlines to
offer more choice to passengers who purchase tickets from
travel agents by way of customising their flight experience
through, for example, booking specific meals or seats with
extra leg room. Sabre does not currently offer this new tech-
nology but is investing in developing it. If Sabre were to buy
Farelogix it will be unlikely to develop the technology itself.
Airlines, and ultimately their passengers, will lose out from
both this lack of innovation and the insufficient competi-
tion between the remaining companies in the market.

The CMA considers that Farelogix’s continued indepen-
dence will likely help motivate Sabre to innovate further,
giving airlines more choices in connecting to travel agents
that will allow tickets and extra products to be sold through
travel agents in more innovative ways.’

Following the CMA’s decision, the parties decided to aban-
don the transaction. Sabre appealed the CMA’s decision on
jurisdictional grounds, but the appeal was dismissed."

The lllumina-Grail Merger Case

In September 2020, Illumina announced the acquisition
of Grail for $8 billion. Illumina is a leading supplier of
DNA sequencing technology used for genetic and genomic
analysis, while Grail is a developer of a multi-cancer early
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detection test that has the potential to revolutionize cancer
detection and treatment."" Illumina formed Grail in 2016
and then spun it off shortly afterwards, while maintaining
a minority stake. Illumina aimed to reacquire Grail. The
merger, which was not between competitors, was reviewed
by the U.S. Federal Trade Commission (FTC) as a vertical
merger. The FTC expressed concerns about foreclosure, as
[llumina is a monopoly in next-generation DNA sequenc-
ing (NGS) and a critical input for Grail’s development and
future product. Grail is racing against others to be the first
to produce early detection of multi-cancer (MCED)."*

The FTC decided unanimously on March 2021 to chal-
lenge the merger, stating that:

... If this acquisition is consummated, it would likely reduce
innovation in this critical area of healthcare, diminish the
quality of MCED tests, and make them more expensive.

As the only viable supplier of a critical input, Illumina can
raise prices charged to Grail competitors for NGS instru-
ments and consumables; impede Grail competitors’ research
and development efforts; or refuse or delay executing license
agreements that all MCED test developers need to distrib-
ute their tests to third-party laboratories. For the specific
application at issue in this matter—MCED tests—devel-
opers have no choice but to use Illumina NGS instruments
and consumables."

The European Commission started its review of the merger
in April 2021, applying a new guiding document of the EU
Merger Regulation that encouraged referrals of mergers to
the EU, even if neither the European Commission nor any
of its Member States have jurisdiction over the merger."*
Hence, the European review of the merger took place while
in the U.S. it was already under court review.

Despite the European Commission’s ongoing investiga-
tion, the deal was consummated in August 2021 after the
FTC decided to withdraw from requesting a preliminary
injunction. On September 9, 2022, an American Admin-
istrative Law Judge (AL]) allowed the merger, despite the
FTC’s arguments, mainly because Illumina already had a
monopoly in the DNA sequencing market and had an eco-
nomic interest in Grail. In addition, the lack of close sub-
stitutes for Grail’s test would make foreclosure unprofitable,
without plausible opportunities to divert sales from other
customers to Grail. ©°

Just six days after the ALJ’s decision the European Com-
mission gave its decision to block the merger stating that
[llumina has both the ability and incentive to foreclose access
to Grail’s rivals who rely on Illumina’s NGS to develop their
cancer-detection tests.'®

The FTC and Illumina appealed the decisions of the AL]J
in the U.S. and the European Commission respectively. In
the U.S., the FTC Commissioners reversed the AL] decision
returning back to the decision to block the merger and the
FTC ordered Illumina to divest Grail. In July 2023, the EU
fined Illumina €432 million for closing the deal without EU



approval.'” As this paper is being written both the decision
of the European Commission and the decision of the Com-
missioners of the FTC are under judicial review in the U.S.
and Europe.

The Microsoft-Activision Blizzard Merger Case

In January 2022, Microsoft Corporation announced a
merger with video game developer Activision Blizzard,
Incorporated, for USD$68.7 billion cash.' Pundits noted
this would be the largest video game-related acquisition in
history and is projected to make Microsoft the third larg-
est video game publisher worldwide, surpassing Nintendo
Inc.”

Microsoft is the fourth largest video game publisher by
revenue. It owns and maintains the popular Xbox series of
gaming consoles.”® Activision Blizzard was ranked as the sixth
largest video game publisher worldwide in the same year.
It develops multiple major video game IPs—most notably,
the Call of Duty franchise, the world’s highest grossing video
game franchise.?’ As Microsoft is both a major producer and
distributor of video games and their platforms, the proposed
merger is therefore both horizontal and vertical.

The merger raised concern among multiple antitrust and
competition agencies worldwide. Notable concerns raised
included the impact of Microsoft being able to limit the
distribution of Activision Blizzard’s games to Xbox only
(including Call of Duty), and the impact the merger would
have on the emerging cloud gaming industry. Despite
this, a vast number of competition authorities approved
the merger—including those in China,*” Japan,” Brazil,*
South Korea® and New Zealand?®

Three major agencies opposed the merger—the U.S.
Federal Trade Commission, the European Commission and
the UK Competition and Markets Authority. Each voiced
opposition to the merger in February 2023—with the CMA
rejecting it in April and the FTC securing an injunction in
June. However, on all three fronts the decision would even-
tually be reversed or softened.

The EC’s concern of blocking the Call of Duty franchise
from competing platforms was met by a concession from
Microsoft to secure a 10 year contract to allow Nintendo
to distribute Call of Duty on their own platforms. The EC
allowed the merger on May 15, dismissing fears of console
exclusivity.”

Next, the FTC would succeed in June 2023 in securing a
short-lived temporary injunction by again citing the dangers
of console exclusivity of Call of Duty as well as the impact on
cloud gaming. However, the injunction was overturned less
than a month later by the courts, dismissing fears of console
exclusivity. Judge Corley noted:

Microsoft’s acquisition of Activision has been described as
the largest in tech history. It deserves scrutiny. That scrutiny
has paid off: Microsoft has committed in writing, in public,
and in court to keep Call of Duty on PlayStation for 10 years

on parity with Xbox. It made an agreement with Nintendo
to bring Call of Duty to Switch. And it entered several
agreements to for the first time bring Activision’s content
to several cloud gaming services. This Court’s responsibil-
ity in this case is narrow. It is to decide if, notwithstanding
these current circumstances, the merger should be halted—
perhaps even terminated—pending resolution of the FTC
administrative action. For the reasons explained, the Court
finds the FT'C has not shown a likelihood it will prevail
on its claim this particular vertical merger in this specific
industry may substantially lessen competition. To the con-
trary, the record evidence points to more consumer access to
Call of Duty and other Activision content. The motion for
a preliminary injunction is therefore DENIED.*

The FTC appealed the ruling, which was rejected by the
Ninth Circuit and an injunction request to the U.S. Supreme
Court was declined” and the FTC withdrew its challenge to
the case.’

The UK CMA formally blocked the merger in late April
due to dangers posed to the cloud gaming market. However,
on July 11 (the same day as the rejection of the U.S. injunc-
tion), the CMA requested the Competition Appeal Tribunal
to stay the appeal litigation. After discussion with Micro-
soft, the CMA announced that the August 2023 amended
transaction resolved its major concerns.”

With talks remaining ongoing and the Australian author-
ity still considering the case,*? the Microsoft-Activision Bliz-
zard merger remains uncertain.

The Similarities Between the Three Cases

Despite dealing with three separate and unrelated markets,
and differing concerns about competition, there are notable
similarities in how the three merger cases were approached.
In all cases, antitrust agencies presented unconventional
theories of harm in their efforts to block the mergers. In the
Sabre-Farelogix case, the theory was a “killer acquisition” of
a potential competitor, while in the Illumina-Grail case and
the Microsoft-Activision Blizzard case, it was the theory of
vertical foreclosure of competitors to the acquired entity.*’

In the first two cases, the antitrust agencies agreed on the
competition concerns and believed the mergers should be
blocked. The arguments for challenging the mergers were
nearly identical on both sides of the Atlantic. However,
in the end, the mergers were approved by the court in the
U.S. but blocked in the UK and Europe respectively. In the
Microsoft-Activision Blizzard Case the U.S., EU and UK
agencies agreed on the relevant competitive concerns and
differed only on whether the remedies offered will resolve
the concern.

Finally, all cases involved technological markets with a
heavy emphasis on innovation, research, and development.
As a result, all cases are addressing markets with a significant
level of uncertainty, including questions about the evolution
of the markets, the success of products, and reasonable busi-
ness models, which have no clear answers.
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The Lessons on the Direction of Merger Review
Cases in Technological Markets

Based on the three recent cases, some conclusions can be
drawn:

The first is that the American courts are reluctant to
broaden the causes or grounds for blocking mergers. They
are also reluctant to reduce the high burden that is required
today from the antitrust agencies in order to succeed in their
challenge of a merger.®* This is a continuing tendency. For
the last four decades courts in the U.S. have been willing
to block only horizontal mergers and in most cases this was
done in markets with very few participants to begin with.
The Illumina-Grail case was the second attempt of Ameri-
can antitrust agencies in the last few years to block a verti-
cal merger. The previous attempt took place in 2016-2018
when the DOJ challenged the merger of AT&T and Time
Warner. However, that attempt also ended up in the DO]J
losing the case and the merger being approved.” The Mic-
rosoft-Activision Blizzard was a third attempt to block a ver-
tical merger, which also did not succeed.

The Sabre-Farelogix case was an attempt to block a merger
of potential competitors. This is also the second attempt in
the last few years to block a merger due to concern about
potential competition. The previous attempt was done by
the FTC in the merger of Steris Corporation with Synergy
Health plc in 2015. In that case the FTC attempted to block
a merger in the sterilization of products services market. The
FTC viewed Synergy as a competitor that can potentially
bring a new method for sterilization of products that will
compete with the local incumbents. However, the attempt
to block the merger was not successful and the merger was
allowed by the AL]J. %

All three cases that were described above demonstrate the
tendency of the U.S. courts to adopt a conservative approach
to antitrust. Although the three recent cases are not enough
to draw definite conclusions on the attitude of the courts, it
seems that the courts in the U.S. are not prepared quite yet
to block a vertical merger nor a merger between potential
competitors. The view that courts in the U.S. in the last few
decades tend to adopt a conservative approach and are reluc-
tant to intervene in the markets is well supported.’”

To the benefit of the conservative approach, it is worth
emphasizing that in technological markets in which research
and developments are key elements, the ability to foresee
clearly where the market is heading is limited and therefore
one can understand a more cautious approach to regulatory
market intervention.

Although the objection of the DOJ and the FTC to the
mergers was not based on the traditional horizontal theory
of harm, in both cases the theory of harm that was brought
before the court was not novel and was not unestablished in
the theory of antitrust. The existence of “killer acquisition”
phenomena is today well established both in theory and in
practice.”® The notion that a company can foreclose its com-
petitors by merging vertically with its supplier or its client

7 6 - ANTITRUST

has existed for many decades.*” And yet the U.S. courts are
still willing to block only horizontal mergers in markets
where the competitors are few.

The second lesson is that the European Commission, the
UK’s CMA and the U.S. antitrust agencies appear prepared
and willing to try to block mergers in technological markets
even if it requires adopting a less conventional approach and
taking more risks. The European and UK analysis of the
mergers at hand are well aligned with the approach of the
American antitrust agencies. They both identified the need
to be less lenient towards mergers and are willing to take
more risks and challenge mergers that were not challenged
before.

The Sabre-Farelogix merger and the Illumina-Grail merg-
ers were analyzed in a similar manner and with a similar out-
come on both sides of the Atlantic Ocean. One may wonder
if the change in leadership of the American agencies follow-
ing the 2020 elections is the cause of the shift in Ameri-
can antitrust agencies’ approach. However, it seems that the
change in approach is not just a change in the direction of
the political wind but a deeper change in approach towards
mergers as a whole, and specifically towards mergers in
technological markets. The Sabre—Farelogix investigation
and the DOJ’s decision to challenge the merger took place
under the DOJ’s previous leadership. The FTC’s decision
to challenge the merger of Illumina and Grail was decided
unanimously by all commissioners of the FTC including the
more conservative ones. These two facts demonstrate that
the change in the approach towards mergers is common to
the European/ UK competition agencies and to the U.S.
antitrust agencies.

It is therefore fair to conclude that the difference in
approach doesn't rest between the two sides of the Atlan-
tic Ocean but between the American judicial system and its
own antitrust and competition agencies.

The third lesson relates to jurisdiction and nexus.
Mega-mergers that occurred in recent decades brought
many antitrust agencies to the conclusion that merger filing
thresholds, as they are currently designed, do not capture
the most crucial mergers in the technological sector and
therefore they are unable to block mergers that may raise
competition concerns.” A few steps were taken by differ-
ent legislators and agencies in order to expand their ability
to review mergers that do not meet the revenue thresh-
olds.”” This enhanced the blurring of boundaries of juris-
diction and nexus issues. In both the Sabre-Farelogix case
and the Illumina-Grail case the parties to the merger raised
legal doubts regarding the authority of the CMA and the
European Commission respectively to review the mergers
at hand and decide them. In the Illumina-Grail case it was
not disputed that the European Commission took a step
to expand its authority over mergers of entities that don’t
necessarily have present activity in Europe. The courts in
both cases were unwilling to intervene in the decision of the
competition agencies regarding their authority to review the



merger and backed the decision of the agency. The ability
and incentive of the competition agencies to expand their
reach to mergers in the technological sectors that don’t have
traditional nexus to their jurisdiction, makes the boundaries
of merger review murkier than ever before and contributes
to the duplication of merger reviews.

The fourth insight is that procedure does matter. In
the U.S., the antitrust agencies have no authority to block
a merger. In some cases, their willingness to challenge the
merger in court makes the parties withdraw, but it is only
the courts that may block a merger. Hence, the court is the
one that determines the content of the antitrust laws in the
U.S. and accordingly holds the ability to navigate the direc-
tion in which antitrust in the U.S. is heading.

In Europe and the UK, like most other regimes there is
a professional agency within the administration that ana-
lyzes and decides cases. Judicial review is an essential com-
ponent, and many major antitrust cases get to court. But
there is a significant difference between a judicial review of
an administrative decision and an administrative decision
that is taken by the court. When a court needs to take the
administrative decision of whether to block a merger or not
it will apply its own discretion (as it should). When the duty
of the courts is limited to reviewing the administrative deci-
sion, the discretion of the court is more limited.

There is also the issue of who holds the burden of proof
in court. In the U.S. the burden lies with the antitrust agen-
cies. They need to convince the court to intervene in the
market and block the merger. The parties to the merger
need only shed the doubts or demonstrate the loopholes in
the antitrust agencies’ case.”” In Europe and the UK, the
appealing side is the parties to the merger. In many of the
regimes these administrative decisions enjoy a preliminary
presumption of propriety, and although such presumption
may be refuted, this changes the balance of the discussion.

This change in procedure has a tremendous effect on the
outcome and on the ability to adopt a flexible and less con-
servative approach.

The fifth and last insight from these three cases is that the
merger control system doesn’t function well when it comes
to global mergers. The mere fact that different jurisdictions
have reached different outcomes on mergers that are global
in their essence and have essentially the same competition
and economic effects in all major economies is by itself an
undesired outcome.*

This is not to say that all antitrust agencies should agree
on all merger cases all the time. There are cases where the
markets look substantially different in different countries.
That by itself may draw different conclusions. And yes—
from time to time we can even accept and expect a different
outcome over the same merger in different jurisdictions due
to differences in ideology and approach. But this shouldn’t
happen too frequently.

Antitrust rules should be transparent, clear and predictable,
and the outcome should be based on professional analysis,

economic theory and legal rules that are commonly accepted.
We demonstrated the problem on three specific mergers that
were reviewed each by several different antitrust agencies. In
many global mergers the situation is complex. Contradicting
decisions among antitrust agencies is a heavy weight on the
ability to predict the outcome of the merger review process.
This adds a substantial amount of uncertainty to the parties
to the merger, to the business community and to the public.
Although this paper concentrates on three merger cases, these
three cases are by no means the only cases in the last few years
in which different merger reviews by different jurisdictions
brought different outcomes. ©

The Microsoft-Activision Blizzard case is a notable inver-
sion of the above—where we see that discoordination between
agencies allowed for Microsoft to have greater success in
appealing decisions by citing approvals from other juris-
dictions. While it cannot be proven that the UK softened
and began negotiations because of in part the U.S.” decision
being reversed, it is notable it happened immediately after
and on the heels of the EC’s reversal, which was cited as a
criticism of its own ruling three weeks previous.

In this circumstance, the loser can be said to be the agen-
cies—which have their decision-making authority eroded.
Appeals become more and more powerful and approvals by
some jurisdictions can be cited as grounds for approval in
other jurisdictions, while the market which each agency
control an ever shrinking proportion of the financial con-
siderations of the merging entities in deciding to go through
with the merger. In all of these situations, we see that this
discoordination is costly and undesirable for agencies, and
parties alike.

How can we start repairing this situation? This is the
topic of the next section.

How Can We Improve the Multinational
Merger Control System?
As discussed, the antitrust agencies appear to be reasonably
aligned in their analysis of mergers in technological mar-
kets, allowing for deeper cooperation in achieving joint out-
comes. In most of the cases of mergers in the technological
markets the analysis is quite similar across antitrust agencies.

There is already substantial cooperation between agen-
cies on mergers under their jurisdiction, with discussions
between agencies on mergers filed for review in multiple
jurisdictions being a common practice. The sharing of
information and evidence collected by agencies is encour-
aged by the International Competition Network and the
Competition Commission in the OECD and has become
increasingly frequent.”” Further, the FTC in 2011 released
a best practices statement outlining the benefits and proce-
dures for cooperation between the U.S. and EU in merger
investigations, arguing such cooperation is beneficial for
both the agencies and parties under review*®

Throughout the years agencies have been able to enhance
their cooperation through different practices and procedures.
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They agreed on recommended practices for merger notifica-
tion and review procedures® back at the beginning of the
millennium. As an outcome of the intensive cooperation
among competition agencies new and valuable procedures
were created.

One prominent outcome of the ongoing cooperation was
the creation of a waiver procedure in multi-jurisdictional
mergers according to which parties to a merger are requested
voluntarily to waive confidentiality protections vis-a-vis the
agency that originally received the merging party’s confiden-
tial information and to allow agencies to share information
regarding the merger. This allows for a more efficient and
expedited review and therefore parties usually grant such waiv-
ers. The sharing of information is a cornerstone in the coop-
eration of agencies in merger review cases and has become
standard practice in multi-jurisdictional mergers and a very
effective one.”® Sharing confidential information pursuant to
a waiver is the most frequent method of sharing confidential
information between competition agencies. The main advan-
tage of waivers is that it is voluntary. Parties are willing to
waive their confidentiality because they recognize the advan-
tages of having a more expedited and coordinated review for
them. For agencies the granting of waivers may help to avoid
the need to use official channels in formal cooperation proce-
dures, and the consequent delays this can entail.”’

Yet the sharing of information between agencies is only one
aspect in which cooperation can be beneficial. There are many
other aspects in which competition agencies can enhance their
cooperation to the benefit of all, such as cooperation to align
timetables for merger review; cooperation in remedy design
and sharing implementation analysis; discussing theories of
harms; and support in court review proceedings.”

It is time to take the current form of cooperation one step
further. As agencies are facing the challenges of reviewing
mergers in the technological areas and as they struggle to
develop new theories of harm and to understand the com-
plexity of new business models, this is a critical period offer-
ing substantial advantage to do so as a joint team.

Multi-jurisdictional mergers in technological markets
should be reviewed jointly by one team working on behalf of
and composed of members of each agency involved. Accord-
ing to the same principle that created the practice of waivers
that allowed sharing of confidential information, agencies
can create a broader joint review of multi-jurisdictional
mergers. This would go beyond current coordination and
information sharing practices that exist today. The joint
team will collect the required data on behalf of all involved
agencies and will create one analysis of the merger consider-
ing different possible approaches. At the end of the review
the team will publish one joint decision on behalf of all
agencies that are involved in the merger review.

The voluntary approach towards the parties to the merger
that was adopted by the agencies in connection with sharing
of information in merger review processes can be adopted in
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the creation of global review teams too. The parties to the
merger will be requested to give their voluntary consent to
the review by the global review team, as per the precedent
set in the OECD/ICN waiver process outlined earlier.

For the agencies specifically involved in such a joint
review team there will also be a voluntary dimension. The
voluntary dimension can be achieved either by allowing
agencies to voluntarily join the global review team or by
allowing an involved agency to break away from the joint
global decision if the decision doesn’t consider specific cir-
cumstances of that jurisdiction such as substantially differ-
ent market shares of the parties, different consumer habits,
etc. Otherwise, agencies will be expected to follow the joint
team’s decision and to promote this decision in accordance
with the relevant procedure in their own jurisdiction.

The suggested model is, therefore, a “soft” model based
on the willingness of competition agencies to cooperate
and on the voluntary consent of the parties. Both compe-
tition agencies and merging parties may learn that such a
voluntary path saves them resources, confusion, uncertainty
and creates better informed and better analyzed decisions.
The proof of such a model will need to be in the pudding.
If agencies will too frequently decide to break away from
the decision of the joint merger review team, it will show
that the new model has no advantage. However, if the gen-
eral custom is that agencies respect the joint merger review
decision and are willing to defend it in their courts, it will
strengthen the model and its reputation.

The main advantage of having a “soft” voluntary model is
that it requires no legislation, and it avoids sovereignty and
international law questions.

This suggested change in the way multi-jurisdictional
mergers will be reviewed comes with a few difficulties that
need to be addressed. The two major obstacles in creating
a global merger review regime are firstly, the difference in
procedure among different jurisdictions and secondly, the
need to create a high level of trust among agencies.

As to procedure, antitrust agencies made a substantial
step in standardizing the procedural aspects of their work
by agreeing on the International Competition Network
Framework on Competition Agency Procedures (ICN-CAP
2019).> This framework, which was announced and pre-
sented in the spring of 2019, was joined by more than 70
competition and antitrust agencies around the globe. The
framework sets due process standards that became the global
benchmark for appropriate competition law enforcement.>
Hence, the ICN-CARP can create the baseline for mutual and
joint work in reviewing mergers in technological markets.

In addition, the parties to the merger will be requested to
give their voluntary consent to the review by the global review
team, as per the precedent set in the OECD/ICN waiver pro-
cess outlined earlier. This joint global team will work under
transparent procedural rules and the consent of the parties
will include consent to the procedural rules that they abide by.



This model presents significant benefits in terms of effi-
ciency, greatly reducing procedural burden and costs for
both sides. Parties to multi-jurisdictional mergers will have
an incentive to voluntarily agree to the joint review because
it will further expedite the review process and will save effort
in interacting with multiple agencies, and most importantly,
will reduce the risk of contradicting decisions in different
jurisdictions.

In the current situation every jurisdiction that is involved
in reviewing a merger holds a veto right over the merger.
It needs only one blocking jurisdiction to create a hurdle
for the merger. The recent Microsoft—Activision Blizzard
merger case demonstrates this clearly. Parties can get the
consent of all agencies but one and they will still be unable
to consummate their deal. This is naturally undesirable for
the firm but also for each of the other regulators involved,
who have the authority of their own decision-making pow-
ers eroded by other jurisdictions. To avoid such an outcome,
the parties have a high incentive to commit their merger to
review by a joint team of all agencies.

Trust is more difficult to achieve, as it is built gradually
through cases of successful cooperation. Agencies should trust
the joint global team to do a professional and comprehensive
review that will allow the agencies to litigate their decision
in court taking into account that some courts require a high
threshold of evidence from the relevant agencies.

Alongside these two obstacles there are clear advantages
for creating a review by a joint multi-jurisdictional team in
mergers in the technological sector. First and most important,
it will reduce the number of cases with conflicting decisions
from different agencies. In addition, it allows the agencies to
join forces in a burdensome and challenging merger review.
Further, it promotes the creation of one consistent approach
and case law towards mergers in the technological sector,
which is especially pertinent as legal theory outlining techno-
logical economic regulation is still growing. Finally, it creates
a more resilient decision which will make the decision less
vulnerable to judicial intervention and overruling. The pros
of such a system will outweigh the cons.

Conclusion
As I have shown, discoordination among competition and
merger control authorities across national boundaries carries
with it significant disadvantages for both regulators and the
regulated. The cases that were discussed above illustrate that
conflicting decisions for mergers with interests across national
boundaries can significantly harm businesses and can create
substantial difficulties for agencies. The current state of things
gives each country’s agency veto power on the one hand but
on the other hand a result in other jurisdictions can be used to
sway and force a reversal of decisions elsewhere.”

As technological markets continue to grow and continue
to blur national boundaries, competition and merger con-
trol agencies will be increasingly tested and their authority

eroded in the absence of large-scale cooperation. In the face
of significant ideological and procedural consensus on the
importance of benefits to cooperation and information
sharing in merger review, the natural next step is to move
towards full joint review of multi-jurisdictional merger
cases. The sheer procedural and cost benefits for such coop-
eration is immense, for all parties involved.

1 Today there are more than 140 countries that have merger control rules,
most of which require pre closing notification of the merger. In 1989 when
the European Union adopted the EU Merger Regulation there were only a
handful of countries with effective merger control regime.
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releases/2022/09/administrative-law-judge-dismisses-ftcs-challenge-
illuminas-proposed-acquisition-cancer-detection.
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European Comm’n, Mergers: Commission Prohibits Acquisition of Grail by
lllumina (2022), https://ec.europa.eu/commission/presscorner/detail/
en/ip_22_5364.

European Comm’n, Mergers: Commission Fines Illumina and Grail for Imple-
menting Their Acquistion Without Prior Merger Control Approval (2023),
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_3773.
Activision Blizzard, Inc. (2022). “2021 Final Report.” Activision Blizzard, Inc.
https://investor.activision.com/static-files/d7b4f08d-213b-4bd5-a41b-
7497baa9c106.

The Economist (2022). “Why Microsoft is Splashing $69bn on Video
Games.” The Economist, https://www.economist.com/business/why-
microsoft-is-splashing-69bn-on-video-games/21807242.

Microsoft Corporation, Annual Report 2021 (2022), https://www.mic-
rosoft.com/investor/reports/ar21/index.html#:~:text=In%20fiscal%20
year%202021%2C%20we,revenue%20for%20the%20first%20time.
Activision Blizzard, supra note 18.

Chinese State Administration for Market Regulation, May 15 -May 21, 2023
Unconditional Approval List of Concentration Cases of Business Operators
(2023), https://www.samr.gov.cn/zt/qhfldzf/art/2023/art_ed1994288dc
64799b671d643d8f90f96.html.

Japanese Fair Trade Comm’n, The JFTC Reviewed the Proposed Acquisition
of Activision Blizzard, Inc. by Microsoft Corporation (2023), https://www.jftc.
go.jp/en/pressreleases/yearly-2023/March/230328.html.

Brazilian Administrative Council for Economic Defense, Order SG NO.
1456,/2022(2023),PressRelease(0Oct.7,2022),(https://www.gov.br/cade/
en/matters/news/cade-clears-microsofts-acquisition-of-activision-blizzard.
Korean Fair Trade Comm’n, KFTC grants unconditional approval to Mic-
rosoft-ABJ Merger (May 21, 2023), https://www.ftc.go.kr/solution/skin
/doc.htmI?fn=965bf08ec6b500023800fe91b4fch63b39342ea0f9895
e0048eb9a9448dc70a5&rs=/fileupload/data/result/BBSMSTR
000000002402/

New Zealand Commerce Commission, Commerce Commission gives clear-
ance for Microsoft to buy Activision (Aug. 8, 2023), https://comcom.
govt.nz/case-register/case-register-entries/microsoft-corporation-activi
sion-blizzard-inc/media-releases/commerce-commission-gives-clearanc
e-for-microsoft-to-buy-activision.

Press Release, European Comm’n, Mergers: Commission clears acquisition
of Activision Blizzard by Microsoft, subject to conditions (May 15, 2023),
https://ec.europa.eu/commission/presscorner/detail/en/IP_23_2705.
FTC v. Microsoft, Case No. 23-cv-02880-JSC, (N.D.C 2023), Preliminary
Injunction Opinion, https://www.cand.uscourts.gov/wp-content/uploads
/2023/07/FTC-v-Microsoft.pdf.

DeMartini et al. v. Microsoft Corporation, Supreme Court of the United
States (July 15, 2023), Application for Emergency Temporary Injunction
Pending Ninth Circuit Appeal, https://www.supremecourt.gov/DocketPDF
/23/23A40/272133/20230717094035727_2023-07-15%20Dante%20
DeMartini%20-%20Application%20for%20Emergency%20Injunction.pdf.
Federal Trade Comm’n, Order Withdrawing Matter From Adjudication Pursu-
ant to Rule 3.26(c)vof the Commission Rules of Practice (2023), https://
www.ftc.gov/system/files/ftc_gov/pdf/d09412_commission_order_with
drawing_from_adjudication_unsigned.pdf.

Press Release, UK Competition and Market Authority, New Microsoft/
Activision Deal Addresses Previous CMA Concerns in Cloud Gaming (Sept.
22, 2023), https://www.gov.uk/government/news/new-microsoft-activi
sion-deal-addresses-previous-cma-concerns-in-cloud-gaming.

Australian Competition and Consumer Comm’n, Microsoft Corpora-
tion—Activision Blizzard Inc. (2023), https://www.accc.gov.au/public-
registers/mergers-registers/public-informal-merger-reviews/microsoft
-corporation-activision-blizzard-inc.

To be clear, the ability to foreclose competitors through vertical integration
is well established in the literature of antitrust and examples of such inci-
dents are well known. So is the theory of potential competition and the
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motivation of incumbents to reduce the threat of potential competition by
acquiring the new entrant. But in the last four decades no vertical integra-
tion was blocked in the U.S. and no merger was stopped because of “killer
acquisition” concerns.

See Kostis Hatzitaskos, Brad Howells and Aviv Nevo, A Tale of Two Sides:
Sabre/Farelogix in the United States and the UK, 12 JourNAL oF EUuROPEAN
CompPETITION LAwW & PRrAcTicE (2021), at 698-704.

The Federal Court of Appeal approved the first instance’s decision.

Press Release, Federal Trade Comm’n, FTC Challenges Merger of Compa-
nies That Provide Sterilization Services to Manufacturers (May 29, 2015),
https://www.ftc.gov/news-events/news/press-releases/2015/05/ftc
-challenges-merger-companies-provide-sterilization-services-manufactur
ers, and FTC Dismisses Complaint Against Steris and Synergy (Oct. 30,
2015), https://www.ftc.gov/news-events/news/press-releases/2015/10
/ftc-dismisses-complaint-against-steris-synergy.

See AMG Capital Management v. Federal Trade Commission and Ohio v.
American Express Co., 585 U.S. ___ (2018). See also Carl Shapiro, Pro-
tecting Competition in the American Economy: Merger Control, Tech Titans,
Labor Markets,33 JournAL ofF Economic PerspPecTIVES (2019) at 79-82;
Jonathan B. Baker, Taking the Error out of Error Cost Analysis: What’s Wrong
with Antitrust’s Right, 80 ANTITRUST Law JourNAL (2015) at 1-38 ; Gregory J.
Werden and Luke M. Froeb, Antitrust and Tech: Europe and the United States
Differ, and it Matters, CoMPETITION PoLicY INTERNATIONAL ANTITRUST CHRON-
IcLE (2019), https://www.competitionpolicyinternational.com/wp-content
/uploads/2019/10/CPI-Werden-Froeb.pdf.

Colleen Cunningham, Florian Ederer, and Song Ma, Killer Acquisitions, 129
the JourNAL oF PoLiticaL Economy (2021) at 649-702.

See the U.S. Department of Justice and the Federal Trade Commission’s
joint Vertical Merger Guidelines of June 30, 2020. In September 2021 the
FTC withdrew from these joint merger guidelines. But this withdrawal is not
related to the mutual recognition that foreclosure is a major theory of harm
in vertical integration.

See for example, Andrea Coscelli, A New Route Forward for Regulating Digital
Markets,BeesleyLecture(2021)https://www.gov.uk/government/speeches
/beesley-lecture-a-new-route-forward-for-regulating-digital-markets.

A summary of the discussion of these concerns appear in OECD, Start-
ups, Killer Acquisitions and Merger Control (2020), https://www.oecd.org/
daf/competition/ start-ups-killer-acquisitions-and-merger-control-2020.pdf,
and Summary of Discussion of the Roundtable on Start-ups, Killer Acqui-
sitions and Merger Control (2020), https://one.oecd.org/document/DAF/
COMP/M(2020)1/ANN3/FINAL/en/pdf.

See for example Germany in OECD, Start-ups, Killer Acquisitions and
Merger Control—Note by Germany (2020), https://one.oecd.org/document
/DAF/COMP/WD(2020)20/en/pdf; Korea in OECD, Start-ups, Killer Acqui-
sitions and Merger Control (2020)—Note by Korea https://one.oecd.org/
document/DAF/COMP/WD(2020)19/en/pdf; and EU in the amended Arti-
cle 22 of the EU Merger Regulation (EUMR) that was implied in the lllumina
- Grail merger discussed above.

The burden of proof element had a major part in the decision of the U.S.
court in the Sabre-Farelogix case. See Kostis Hatzitaskos, Brad Howells,
Aviv Nevo, A Tale of Two Sides: Sabre/Farelogix in the United States and
the UK. 12 JournaL ofF European CompeTITION LAw AND PracTiCE, at
698-704.

Edoardo Leozappa, lllumina’s Acquisition of GRAIL: A Comparison of the
Outcomes, ForRDHAM JoURNAL oF CORPORATE AND FINANCIAL Law (2022)
https://news.law.fordham.edu/jcfl/2022/11/18/illuminas-acquisition
-of-grail-a-comparison-of-the-outcomes.

See for example the merger of Google and Fitbit that was reviewed dif-
ferently by the European Competition Commission, the South African
Competition Commission and the Australian ACCC while allowed to be con-
summated by the DOJ in the U.S. without any remedies.

See for example the attempt of Sabre’s attorneys to use the U.S. court
decision in order to influence the judicial decision in the UK: Sabre
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Corporation, Sabre statement on the U.S. District Court decision in the Fare-
logix acquisition case (2020), https://www.sabre.com/insights/releases/
sabre-statement-on-the-u-s-district-court-decision-in-the-farelogix-acquisi
tion-case/, and Sean O’Neill, U.S. Judge Rules in Favor of Sabre-Farelogix
Acquisition Over Justice Department’s Antitrust Objections (2020), https://
finance.yahoo.com/news/u-judge-rules-favor-sabre-123028189.html, and
as discussed above the proximity in time between the U.S. court decision
on the Microsoft-Activision case and the opening of negotiation between
the CMA and Microsoft.
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53 ICN, ICN Framework for Competition Agency Procedures (CAP) (2019),
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tion-agency-procedures. The discussion on interagency enforcement coop-
eration p. 33-36.

54 For a more detailed description of the principles included in the ICN-CAP
and how it grew to be the consensus among competition and antitrust
agencies see Eddy De Smijter and Filip Kubik, ICN Framework for Com-
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Private Equity, the
Clayton Act, and the
Hurdles of Private
Plaintiff Enforcement
of Section 8

BY ALEXANDER J. SWEATMAN

EARS OF CONSOLIDATED CORPORATE
power and economic domination by a small num-
ber of individuals and corporations were pervasive
in the years leading up to the enactment of the
Clayton Act. A congressional committee uncov-
ered interlocking directorates among J.P Morgan & Co. and
the largest financial institutions and investment banks in the
United States, raising concerns of a collusive “money trust”
that was entangled and interlaced at all levels of U.S. indus-
try and society.! One of the chief ills of the money trust
was appointing and abusing interlocking directorates on the
boards of directors of competing corporations:
It is manifestly improper and repugnant to the theory and
practice of competition that the same person or members
of the same firm shall undertake to act in such inconsistent
capacities. [...] When we find, as in a number of instances,
the same man a director in a half dozen or more banks and
trust companies all located in the same section of the same
city, doing the same class of business and with a like set of
associates similarly situated all belonging to the same group
and representing the same class of interests, all further pre-
tense of competition is use-less. For all practical purposes of
competition such banks and trust companies may as well be
consolidated into a single entity.?

Congress responded by passing the Clayton Act of 1914;
the current iteration of Section 8 of the Act prohibits a “per-
son” from simultaneously serving as a “director or officer in
any two [competing] corporations.”™

Now, nearly 110 years later, the government is taking
aim at interlocking directorates instigated by another finan-
cial juggernaut: private equity. Exempt from many of the

Alexander J. Sweatman is an associate in Cafferty Clobes Meriwether
& Sprengel’s Chicago office and focuses his practice on plaintiff-side
antitrust and class action litigation.
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financial reporting rules required of publicly traded compa-
nies, private equity firms are estimated to control more than
$6 trillion in assets in the United States alone.* Through
their portfolio companies, private equity firms KKR, Black-
stone, and Carlyle Group indirectly employ such a large
number of individuals that, if taken together, those private
equity firms would constitute America’s third, fourth, and
fifth largest employers, beaten out in size only by Walmart
and Amazon.’

The past few years have borne witness to the Department
of Justice’s and the Federal Trade Commission’s aggressive
posture toward private equity. The DO]J issued civil investi-
gative demands to Apollo, Blackstone, and KKR regarding
overlapping board seats, committed to “aggressive action”
against private equity investments that result in board inter-
locks among competitors, and promised to “ramp(] up
efforts” and to “not hesitate” to break up interlocking direc-
torates.” On August 16, 2023, the FTC filed its first Sec-
tion 8 case in 40 years against private equity firm Quantum
Energy Partners.” The FTC’s demand that Quantum relin-
quish any rights to a seat on its competitor’s board furthered
the FTC’s promise to “reactivate Section 8 and effectively
put market participants back on notice.”®

However, the government is not the sole enforcer of Section
8; private litigants also may enforce the Clayton Act and “[i]t
is well recognized that private enforcement of [antitrust] laws
is a necessary supplement to government action.” Though
sparsely litigated, the Clayton Act permits private plaintiffs
to seek monetary damages and injunctive relief for Section 8
violations, which are considered per se illegal.

Private litigants may bring an array of Section 8 suits,
ranging from individual shareholder actions to derivative
suits. However, private plaintiffs face particularly steep chal-
lenges, especially in the private equity context because of
the myriad of unsettled and open questions concerning the
reach and interpretation of the Clayton Act when applied
to private equity fund structure. Whether viewed as corpo-
rate raiders or economic saviors,'” private equity dominates
extensive swaths of the U.S. corporate realm and economy;
this article seeks to widen the aperture beyond the govern-
ment enforcement jurisdiction to canvass the landscape of,
and analyze the hurdles to, private plaintiff enforcement of
Section 8.

What is Private Equity and Why all the

Section 8 Scrutiny?

Private equity firms typically raise money from large insti-
tutional investors such as pension funds, endowments, sov-
ereign wealth funds, and high net worth individuals. The
raised capital is put into a fund, usually a limited partner-
ship, which then uses the pooled fund of institutional inves-
tor contributions, and usually a high amount of leverage or
debt (hence the term leveraged buyout or “LBO”) to acquire
a controlling stake in a “portfolio company.” The upshot is to
make money for the fund and its investors by increasing the



portfolio company’s profitability by a variety of means, such
as increasing efficiency, restructuring, improving manage-
ment, or divesting unprofitable portions of the business."
The private equity firm may own the portfolio company for
a period of time, hold the corporation as an investment, or
eventually sell the portfolio company or conduct an initial
public offering.

What is unique to private equity that lends itself to Sec-
tion 8 scrutiny is that private equity firms often appoint one
or more of their own employees to the boards of their port-
folio companies and are frequently involved in their man-
agement.'” A private equity fund opens itself up to Section
8 liability if it invests in competing portfolio companies and
places the same individuals, or in some cases even different
individuals affiliated with the same fund, onto the boards of
those competing companies. Such an interlock can lead to
the potential for collusion between competitors, including
through sharing competitively sensitive information.

Section 8 and Proxy Wars—Defensive Use

of Section 8 by a Target Company

Corporations sometimes wield Section 8 in an attempt to
ward off the placement of hostile or insurgent candidates
tendered by activist investors in takeover battles. The target
corporation usually pursues an injunction to block a pro-
posed slate of directors or a board nomination by contend-
ing that the nominee serves on a competitor’s board and
that a successful tender would lead to an illegal interlock.
Though private equity firms largely focus on acquiring
private corporations, private equity firms sometimes con-
duct hostile takeovers to acquire public corporations, such
as when KKR famously took over RJR Nabisco in 1988."
However, defensive use of Section 8 cases are largely unsuc-
cessful because courts hold that a potential interlock in the
Sfuture is too speculative an injury to warrant injunctive
relief."* Others have held that a potential future interlock
fails to constitute an antirust injury.

For example, in Charming Shoppes v. Crescendo Partners
II, L.P, the Eastern District of Pennsylvania denied a corpo-
ration’s attempt to use Section 8 to prevent a private equity
firm from running their slate of nominees for election to the
company’s board."” In that case, one of the private equity
firm’s proposed nominees sat on the board of a competing
corporation.'® Consequently, the corporation sought to
enjoin the board election, alleging that the potential inter-
lock would risk disclosure of its trade secrets to its competi-
tor."” The court denied the injunction, holding that Section
8 was “not created as a vehicle for courts to sit in judgment
of competitors in a proxy context” and that the company
failed to allege or prove antitrust injury stemming from the
interlock because the “antitrust laws were enacted for the
protection of competition[,] not competitors.”*®

Charming Shoppes is criticized for being at odds with
Section 8’s prophylactic purpose to prevent interlocks prior
to their occurrence and contradicting the Clayton Act’s

lenient injunctive relief standard that allows parties to seek
an injunction for “threatened” loss or damage."” However,
its conclusion is in line with other district courts that have
held that target corporations of hostile takeovers fail to
demonstrate antitrust standing because the potential take-
over results only in a threat of an interlock.”

The hostile takeover cases implicate a broader public pol-
icy debate that reaches beyond whether the target corpora-
tion satisfied the standards to invoke injunctive relief based
upon a future Section 8 violation. The cases illustrate the
concern held by some courts that target corporations con-
stitute a “poor private attorney general” that lack antitrust
standing because they are the beneficiary, rather than the
victim, of the antitrust violation.?' Courts adherent to this
reasoning balance the public policies of a “possible anti-trust
injury versus the entrenchment of inefficient management
and the harm to vindicating shareholder rights” and find
an absence of antitrust injury because shareholders ulti-
mately benefit from increased prices or decreased competi-
tion stemming from the merger.”* Private litigants are likely
to face hurdles with respect to target corporation antitrust
standing when attempting to employ Section 8 as a defense
to a private equity backed proxy contest.

However, a private litigant’s defensive use of Section 8 to
win a proxy war is not entirely off the table. In Sguare D Co. v.
Schneider S.A., the Southern District of New York denied the
defendant’s motion to dismiss plaintiff’s Section 8 claims.” In
that case, the Square D Company was the target of a hostile
takeover attempt. Schneider attempted to obtain control of
Square D by installing its own directors to Square D’s board
so that they would approve a merger between the two com-
panies.* Square D employed Section 8 defensively, contend-
ing that Schneider’s slate of nominees constituted Schneider’s
agents and, further, that many of the slate sat on the boards of
competing corporations or other Schneider affiliated compa-
nies that competed with Square D.** The court enjoined the
board election, and did not explicitly analyze antitrust stand-
ing, but rather found that the underlying policies of Section 8
to prevent “coordination of business decisions by competitors
and the exchange of commercially sensitive information” sup-
ported Square D’s Section 8 claim.?® The court found that the
allegations that the slate of nominees were the “agents” of and
had a “business relationship” with Schneider were sufficient to
state a Section 8 claim and held that “a cause of action under
[Section 8] is stated where a company attempts to place on
the board of a competitor individuals who are the agents of,
and have an employment or business relationship with, such
company.”” Accordingly, Square D provides a counterweight
to Charming Shoppes and has particular import when applied
to the private equity realm. Square D leaves open the possi-
bility for private litigants to allege sufficient facts demonstrat-
ing that a fund appointed nominee acts as the fund’s “agent”
or has a “business relationship” with the appointing fund to
leverage a defensive use of Section 8 in a private equity backed
hostile takeover.
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Shareholder Derivative Suits

Shareholder suits alleging Section 8 violations must over-
come Rule 23.1s pre-suit demand requirement and the
business judgment rule, which protects director actions
made in good faith. These requirements pose a significant
obstacle to Section 8 shareholder litigants because plaintiffs
must show at the pleading stage that: (1) the board lacked
the ability to impartially handle the plaintiffs’ objection to
the interlocking directorate; and (2) the defendant know-
ingly and intentionally violated the antitrust laws.

For example, in Robert F Booth Trust v. Crowley, the Sev-
enth Circuit rejected a shareholder derivative suit alleging
a Section 8 violation against Sears Roebuck & Co.?® The
derivative action arose in the wake of Sears’ 2005 merger
with Kmart. The plaintiffs alleged that the consolidated
corporation possessed two directors that interlocked with a
number of Sears’ key competitors.”” The shareholders fur-
ther alleged that pre-suit demand would have been futile
because Sears knew of the prohibited interlock when Sears
nominated the individuals for re-election to the board.*
The district court agreed, noting that the “record amply
supported the inference” that the individuals who nomi-
nated the interlocked directors knew that the nominations
would cause Sears to violate Section 8 and that “knowingly
[causing] Sears to violate section 8 of the Clayton Act [...]
is not protected by the business judgment rule.” In light of
those facts, the court found that pre-suit demand would
have been futile.?!

On appeal, the Seventh Circuit rejected the claim, hold-
ing that the shareholders lacked standing to bring a deriv-
ative suit because they actually stood to benefit from the
interlock. The Seventh Circuit found that the shareholders
never suffered antitrust injury, holding that that none of the
plaintiffs, nor any investors in Sears, were injured because
“cooperation with a competitor [would] benefit the inves-
tors” and that the crux of antitrust law is to protect against
“detriment [to] consumers.” Because “no consumer com-
plained about the other directorships held by members of
Sears’s board,” the Seventh Circuit remanded the case with
instructions for the district court to enter judgment in the
defendant’s favor.

The District of Delaware reached a similar result in /z
re eBay, Inc., Derivative Litig. There, an eBay shareholder
alleged that eBay violated Section 8 when it re-nominated
an individual to its board that simultaneously served on the
board of the N.Y. Times.*® The shareholder’s theory was that
eBay and the N.Y. Times were “competitors” because eBay’s
online classifieds business competed with the N.Y. Times’
online-classifieds platforms.** The court dismissed the
plaintiff’s Section 8 claim for failure to satisfy Rule 23.1’s
demand requirement because the shareholder’s complaint
failed to state facts supporting the claim that the directors
“knowingly and intentionally” violated Section 8.”>> The
court further held that the board’s action was protected by
the business judgment rule because the shareholder was
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“[w]ithout any factual basis to support the inference that
eBay’s board of directors knew that eBay and N.Y. Times
were competitors that would trigger a violation of [Sec-
tion 8].7% Last, the court held pre-suit demand was required
because the shareholder failed to demonstrate that eBay’s
board lacked the ability to impartially handle his objection
to the interlock.”

However, at least one court has held that the presence of
interlocking management between a defendant parent cor-
poration and its subsidiary coupled with the parent’s con-
trol of the subsidiary’s voting stock was sufficient to excuse
demand. Though the shareholders’ Section 8 claim in /n re
Penn Cent. Sec. Litig. was rendered moot by the resignation
of the interlocked directors, the court held that the share-
holders sufficiently alleged demand futility because of their
allegations that their board was completely “controlled and
dominated” by the defendant parent corporation.’® There,
the court held that the same individual serving as the CEO
and president of both the defendant parent and subsidiary
corporations at issue “suggested that the board would not
be overly sympathetic” with the shareholder’s demand.”
Most critically, the parent’s “position as an overwhelmingly
dominant shareholder” of the subsidiary’s voting stock was
sufficient to show a level of control and domination that
rendered demand futile.*” Accordingly, a shareholder of a
public company acquired by a private equity fund may be
able to sufficiently plead demand futility based on a similar
theory that the private equity fund dominates and controls
the board of the plaintiff shareholder’s corporation in addi-
tion to the board of the interlocked competing corporation.

Does Section 8 Apply to Non-Corporate Private
Equity Funds and Portfolio Companies?

Section 8 forbids interlocking directorates among competing
“corporations.” However, the vast majority of private equity
funds are formed as limited partnerships or limited liabil-
ity companies (LLCs). This raises questions as to whether
Section 8 applies to private equity funds organized as LLCs
or limited partnerships or would reach interlocks between
competing portfolio companies organized as non-corporate
entities.

To illustrate, suppose a private equity fund acquires a
controlling stake in two competing portfolio companies.
One is a Delaware LLC, the other, a limited partnership.
The fund then places an individual on the board of directors
of the Delaware LLC and appoints the same individual as an
officer or director of the limited partnership.*!

A strict reading of Section 8 precludes a private litigant
from challenging the interlock because the entities are not
corporations. The fact that LLCs did not exist when the
Clayton Act was signed into law in 1914 bolsters this argu-
ment.”” However, there is no case law squarely addressing
whether Section 8 applies to interlocks between two com-
peting LLCs or an interlock between an LLC competing
with some other non-corporate entity, such as a limited



partnership. Nevertheless, the spirit and purpose of Section
8 is to “nip in the bud incipient violations of the antitrust
laws by removing the opportunity or temptation for such
violations through interlocking directorates.” This broad
and prophylactic legislative purpose arguably supports
application of Section 8 to any type of entity, as the risk of
collusion and sharing of competitively sensitive information
exists no matter the corporate form.

The DOJ has certainly taken this position. Based on its
interpretation of Section 8’s legislative history, the DOJ does
not believe that “Congress intended to limit the application
of Section 8 solely to corporations.”* The government’s
recent aggressive posture toward interlocking directorates
in the realm of private equity resulted in certain private
equity affiliated directors resigning their board positions.
But all of those instances involved interlocks between cor-
porations.®® Notably, the FTC’s recent action against private
equity firm Quantum Energy Partners further underscores
the government’s interpretation that Section 8 reaches
non-corporate entities. There, the FTC prevented an inter-
lock between Quantum, a limited partnership, and EQT, a
corporation “put[ting] industry actors on notice that they
must follow Section 8 no matter what specific form their
business takes.”® Nevertheless, the absence of any case law
on Section 8’s application to non-corporate entities foments
additional uncertainty for private litigants eyeing potential
Section 8 litigation.

Private Equity Fund Liability for Appointing
“Deputies” to Portfolio Companies

On June 27, 2023, the FTC, with the DOJ’s concurrence,
proposed changes to the Hart-Scott-Rodino Acts (“HSR
Act”) premerger notification regulations to allow the FTC
and DOJ to “more effectively and efficiently screen trans-
actions for potential competition issues.”” One of the “key
proposals” in the notice of proposed rulemaking is additional
disclosures regarding the “structure of involved entities such
as private equity investments.”* The antitrust regulators are
seeking more information about private equity fund struc-
ture and ownership, and, for the first time, will now require
“identification of the officers, directors, or ‘board observ-
ers’ (or in the case of unincorporated entities, individuals
exercising similar functions) . . . to allow the Agencies to
know of existing, prior, or potential interlocking director-
ates [...].”#

These changes aim to increase Section 8 enforcement
against private equity board interlocks by shining a light
into the shadows of private equity fund structure at an ear-
lier stage. While the government will obtain a clearer picture
of interlocking directorates in the private equity realm, pri-
vate litigants will continue to struggle to ascertain whether
directors of portfolio companies are the “agents” or “depu-
ties” of a private equity fund prior to filing suit.

Private equity’s fund structure poses a significant chal-
lenge to private plaintiffs. Section 8 clearly prohibits the

same individual or natural person from serving as an officer
or director on competing portfolio companies.”® However,
it is unsettled whether a private equity firm is liable for an
illegal interlock when a private equity fund invests in com-
peting portfolio companies and places different individuals
onto the boards of those portfolio companies to serve as the
fund’s representatives or agents. In such instances, private
litigants may allege that the private equity fund izself con-
stitutes a “person” or “director” under Section 8 because the
officers or directors appointed by the fund to the boards of
the competing portfolio companies are not acting in their
“individual capacities,” but rather acting as “deputies” of,
or as the “puppets or instrumentalities of the [private equity
fund’s] will.”>!

Though rarely litigated, courts that subscribe to the “dep-
utization theory” view interlocking “deputized” directors as
“present[ing] every bit as much of a danger to competition
as a single individual serving on both boards.”** Under this
view of Section 8, the risk of collusion, coordination of busi-
ness plans, and exchanging commercially sensitive infor-
mation exists irrespective of whether a private equity fund
designates the same individual to the board of two compet-
ing portfolio companies or appoints two different individu-
als to the portfolio companies to represent its interests and
manage the portfolio companies.”

To survive a motion to dismiss such a claim, a plaintiff
must plead facts that allow a court to infer that the directors
or officers of the portfolio companies are acting on behalf of
the private equity firm. The facts alleged must show that the
private equity firm constitutes the de-facto director or inter-
locked “person” on the competing portfolio companies. This
is a significant hurdle, especially because plaintiffs will not
have access to the new HSR disclosures regarding interlock-
ing directorates and fund structure and organization or the
recently announced Securities and Exchange Commission’s
heightened reporting requirements for private equity funds.>*
Though courts retain discretion to permit early discovery, any
documents that a private equity fund produced in response to
a civil investigative demand concerning interlocking director-
ates are likely not discoverable until after surviving dismissal,
and public information regarding board composition and
other aspects of private equity funds may be of little use to
private litigants facing funds organized as partnerships or that
are otherwise exempt from public reporting requirements.”

Reading International v. QOaktree Capital Management
is instructive. There, private equity firm Oaktree Capital
moved to dismiss the plaintiff’s claims of a “deputized”
interlock.”® Oaktree Capital acquired minority interests in
two large competing movie theater chains, Regal and Loews,
placed its president on Loews” board, and appointed one of
its senior executives to Regal’s board.”” The plaintiffs alleged
that Oaktree Capital’s board designations violated Section 8
and allowed the firm to exercise control over the competitor
movie theater chains so that they could orchestrate illegal
agreements with film distributors.”®
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The court denied Oaktree Capital’s motion to dismiss,
holding that the plaintiffs’ allegations of a “carefully coor-
dinated” strategy designed by “two of the most senior
executives” of Oaktree Capital was “sufficient to suggest
deputization.” The court further held that “proof of the
existence of an agency relationship must await discovery.”®
Oaktree Capital’s placement of its high-level executives to
the boards of the competing portfolio companies was a sig-
nificant fact in the case. In their response brief to Oaktree
Capital’s motion to dismiss, the plaintiffs argued in support
of their deputization theory that “[i]t is patently impossi-
ble to suggest that the President and a Principal of Oaktree,
when sitting on the boards of two companies in which Oak-
tree holds significant investment interest, are doing any-
thing but protecting those interests.”'

Other than Reading International, very few cases shed
light on how to sufficiently plead a Section 8 deputization
claim. It is also the only reported private plaintiff deputi-
zation case against a private equity defendant. Other cases,
such as the Fourth Circuit’s opinion in Pocahontas Supreme
Coal Co. v. Bethlehem, emphasize the importance of the
plaintiff being able to go beyond conclusory allegations that
“simply track[]the statutory language” of Section 8 and to
specifically “identify the directors or boards involved in such
a ‘deputization’ scheme.”® These cases again highlight the
quandary plaintiffs face obtaining such information prior
to filing suit to provide factual support for such allegations
given that private equity firms and the private portfolio cor-
porations that they manage are largely exempt from much
of the financial disclosure requirements.

Securities Exchange Act Rule 16(b) Cases
Support Section 8 “Deputization” Theory

The Reading International court observed that “no court
has attached liability in an interlocking directorate situation
[involving deputization], but neither has any court squarely
rejected such a theory.”® Private plaintiffs seeking additional
support for a Section 8 deputization theory can point to the
Second Circuit’s opinion in Feder v. Martin Marietta Corp.

Though not a Section 8 case, Feder accepted the “dep-
utization” theory in the context of the Securities Exchange
Act of 1934’s Rule 16(b) short-swing profits provision.®
The rule prohibits corporate insiders, including officers and
directors, from taking advantage of their special access to
internal and material corporate information to make short-
term profits by trading their own corporation’s stock within
a 6-month timeframe.® In the 16(b) context, courts have
held that a corporation can be liable for the short-swing prof-
its that it realized by trading the stock of another corpora-
tion to which it has placed a deputized director.”

The Feder court found the Martin Marietta Corpora-
tion liable under the deputization theory when it placed
its own chief executive officer on the board of directors of
Sperry Rand Corporation to “acquire inside information
concerning Sperry and [to] utilize such data for Martin
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Marietta’s benefit[.]”®® Martin Marietta owned substantial
stock in Sperry Rand while its CEO served on the Sperry
Rand Board. Martin Marietta purchased and sold the stock
within six months of purchase, violating 16(b). Shareholders
brought a derivative action and alleged that Martin Marietta
was liable on the theory that its CEO was Martin Mari-
ettas deputy on the board of Sperry Rand.® Much like a
private plaintiff would allege in a deputized interlock action
against a private equity firm, the plaintiff in Feder argued
that Martin Marietta’s designation of its own CEO to the
Sperry board was designed to “protect Martin’s investment
in Sperry””?

One of the key facts supporting the court’s holding that
Martin Marietta deputized its CEO was that the corpora-
tion “formally consented to and approved [the] [dual] direc-
torship.””! Other facts pertinent to a finding of deputization
in the 16(b) realm that can be applied in a Section 8 context
include: (1) whether the alleged deputy exercised any power
of approval concerning investments; (2) whether the deputy
discussed operating details of the corporation’s affairs with
board members of the corporation that appointed the indi-
vidual to the deputized position; and (3) whether the alleged
deputy made purchases and sales with the advice or concur-
rence of the corporation that nominated the individual to
the deputized position.”

In fact, the DOJ cited to Rule 16(b) cases, including
Feder, in United States v. Cleveland Trust Co., to support the
proposition that a corporation may be deemed to sit on the
board of directors of another corporation through a “depu-
ty.””® The Cleveland Trust court noted that “[n]o view [was]
intimated as to what applicability, if any, these section 16(b)
decision([s] have to the proper construction of Section 8 of
the Clayton Act, a statute with different language, purpose,
and history.””* Yet, the court acknowledged that the 16(b)
cases recognize that the “issue of deputization is a question
of fact to be settled case by case” and held that analysis and
treatment of the issue would occur at trial on a full record.”
However, the case never reached trial and commentators
note that the court’s abstention from ruling on Rule 16(b)’s
applicability to Section 8 deputization allows for use of
16(b) reasoning to apply to interlocking directorate cases.”®
There is a dearth of case law outlining the evidence needed
to prove that a director is working at the behest of a third
party to such an extent that the corporation sits on the board,
rather than the individual. Rule 16(b) cases may provide
private plaintiffs with a useful roadmap of key facts for pri-
vate litigants to allege and develop in Section 8 cases.

Foreign and Offshore Private Equity—Section 8’s
Extraterritorial Application

Private equity firms frequently organize offshore funds to
capitalize on favorable tax laws and liability protections for
the fund’s investors.”” For example, the Cayman Islands is
the largest foreign domicile for private equity funds and
allows for funds to be established as corporations, limited



liability corporations, and limited partnerships.”® Can a pri-
vate plaintiff sue an offshore private equity fund for desig-
nating interlocked directors (either direct or “deputized”) on
its competing U.S. portfolio companies?

Few courts have grappled with Section 8’s extraterritorial
application to foreign corporations or business entities. In
Borg-Warner Corp. v.FTC, the FTC challenged an interlock-
ing directorate between Bosch, a German corporation, and
Borg-Warner, a U.S. automotive parts supplier. There, Bosch
placed two of its directors onto Borg-Warner’s board.”” The
FTC alleged a Section 8 violation because Bosch directly
competed with Borg-Warner’s automotive parts business in
the United States via a wholly owned subsidiary.*® The FTC
enjoined Borg-Warner and Bosch from having interlocking
directorates for ten years; however, the FTC’s order was ulti-
mately reversed by the Second Circuit because Borg-Warner
sold its automotive parts business, nullifying any “cogniza-
ble danger of recurrent violation” of Section 8.*' Conse-
quently, the court did not address whether Section 8’s reach
applied to an interlock with a foreign corporation operating
a wholly owned subsidiary in the United States.

In 2016, the DOJ raised concerns of an interlocking
directorate between two British financial corporations that
operated in the United States.® Prior to the DOJ’s inter-
vention, the transaction would have involved ICAP, a com-
pany providing electronic trading platforms, would have
acquired a 19.9 percent interest in and the right to nom-
inate a member to the board of Tullett Prebon, a provider
of electronic brokerage services.®> Because the two corpora-
tions would continue to compete after the transaction, the
DOJ interceded because of its concerns that ICAP’s ability
to nominate a Tullett Prebon board member would create
an interlocking directorate and create a “cozy relationship
among competitors.”®

The enforcement action is significant because Section
8 was applied to two foreign-based corporations with U.S.
operations, providing support for the proposition that oft-
shore business entities are within Section 8’s reach. Further,
the action is notable because it inferentially supports a “dep-
utization” theory against a foreign-based corporation. The
DOJ did not explicitly state a concern that the same individ-
ual would serve on the board of ICAP and Tullett Prebon,
but rather that ICAP had the ability to nominate a director to
a competing entity’s board.® To that point, the revised deal
prohibited ICAP from having any right to nominate a Tul-
lett Prebon board member, rather than simply requiring that
ICAP avoid a direct interlock when it exercised its board
appointment rights.

Further, the Foreign Trade Antitrust Improvement Act
of 1982 (the “FTAIA”), which requires that foreign anti-
competitive conduct have a “direct, substantial, and reason-
ably foreseeable” effect on U.S. commerce, applies only to
Sherman Act claims and does not place any jurisdictional
limitations on claims alleging substantive violations of the
Clayton Act.* In addition, the text of Section 8 contains

no limitations on its foreign reach, only requiring that the
interlocked “corporations” be “engaged in whole or in part
in commerce.”® Still, as illustrated in the DOJ and FTC
enforcement actions, private plaintiffs would have to point
to some type of harm occurring in the United States result-
ing from the interlocking directorate to establish antitrust
standing, such as the foreign entity’s control over a subsidiary
that competes directly with a U.S entity, as in Borg-Warner.
Even assuming Section 8 applies to foreign corporations, the
same arguments that Section 8 does not apply to domestic
limited partnerships or LLCs could be marshalled against
private litigants bringing Section 8 claims against offshore
private equity funds organized under foreign limited part-
nership or limited liability company statutes.

Foreign Private Equity in In Re Packaged Seafood
Antitrust Litigation

Recent litigation in /n re Packaged Seafood Antitrust Litiga-
tion illustrates the evidence and facts necessary to establish
an agency relationship between a foreign private equity firm
and its domestic portfolio company.

The plaintiffs in Packaged Seafood alleged a conspiracy
to fix the prices of packaged seafood against three major
tuna producers and their parent corporations.®® One of the
defendants, Bumble Bee Foods LLC, was a portfolio com-
pany of Lion Capital LLD, a British private equity firm. After
purchasing Bumble Bee, Lion Capital appointed its own
partners to Bumble Bee’s board, “provided strategic direc-
tion to Bumble Bee at the Board Level,” and “comprised the
majority of the Bumble Bee Board.” Lion Capital moved
for summary judgment, arguing that it did not participate in
the price fixing conspiracy and could not be held vicariously
liable for the actions of its portfolio company for engaging
in “normal investment activities as a private equity firm.”

Nevertheless, on August 18, 2023, the Southern District
of California largely dismissed the Lion Capital entities’
motion for summary judgment, holding that the plain-
tiffs submitted sufficient evidence to raise triable issues as
to whether Lion Capital entities directly participated in the
conspiracy, but left unresolved whether Lion Capital and
its wholly owned U.S. based registered investment advisor
could be held vicariously liable for Bumble Bee’s conduct.”!

Both the court’s Order and the parties’ summary judg-
ment briefing provide a factual framework for private lit-
igants analyzing whether a portfolio company constitutes
an agent of a private equity firm (domestic or foreign) and
may also be employed to support a “deputization” argu-
ment in the Section 8 context. For instance, the court noted
that Lion Capital partners conducted “regular meetings”
with Bumble Bee management, participated in “hour long
monthly calls” to review financial reports from Bumble Bee’s
CFO, received daily emails with detailed sales reports, and
were “closely involved in Bumble Bee pricing strategy.”
Plaintiffs further alleged that the terms of the management
services agreement between Lion Capital and Bumble Bee
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demonstrated an agency relationship and pointed to Lion
Capital’s domination of Bumble Bee’s board as well as Lion
Capital’s partner statements and general investment strat-
egy that evidenced a close “partnering with management
teams.””?

Conclusion

Private plaintiffs face significant uncertainties in Section 8
cases. In the hostile takeover and proxy war context, pri-
vate plaintiffs face court decisions that are at odds with
each other concerning whether the potential for an inter-
locking directorate constitutes an antitrust injury or poses
a risk imminent enough to warrant injunctive relief. Then,
upon creation of an interlock, shareholders must allege, at
the pleading stage, that the board knowingly violated the
antitrust laws by creating the interlock, satisfy the rigorous
strictures of ER.C.P 23.1’s pre-suit demand requirement,
and demonstrate an injury to the shareholders stemming
from the interlock.

Private equity’s fund structure and limited public report-
ing requirements compounds these challenges, as litigants
face an absence of binding precedent concerning Section 8’s
application to LLCs and limited partnerships as well as prec-
edent illuminating Section 8s extraterritorial reach to for-
eign corporate and non-corporate entities. Last, the viability
of the “deputization theory” under Section 8 remains largely
unaddressed, and though the theory found acceptance in the
Securities Exchange Act Section 16(b) case law, the dearth
of precedent for its application under the Clayton Act gen-
erates additional uncertainty for private plaintiffs seeking to
enforce Section 8.
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[ This fourth edition of the Antitrust Grand Jury Investigations Handbook provides a
comprehensive guide for the practitioner representing a corporate or individual subject of a
criminal antitrust investigation in the United States. Much has changed since the previous
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The Inefficient
[reatment of the
Efficiencies Defense

BY MICHAEL E. HAMBURGER AND DANIEL GROSSBAUM

HE PRIMARY REASON FOR PERMITTING
competitors to merge is the potential to gener-
ate efficiencies. When two entities combine, they
should be able to reduce redundancies in assets or
staffing, and exploit each firm’s superior internal
processes, talent, products, and services. At the same time,
the larger combined firm typically enjoys economies of scale
that permit it to produce goods more cheaply and may be
able to use its greater purchasing volume to obtain lower
input costs. If executed properly, the merger should allow
the new company to provide the same or a greater quantity
of goods and services at lower prices, improved goods and
services at no higher than existing prices, or an amalgama-
tion of the two. At a minimum, the company should be
able to increase profitability without negatively impacting
the price, quantity, or quality of goods and services it sells.

Of course, the combined firm may instead use the loss
of a competitor to raise prices unilaterally, or to coordinate
with the remaining competitors to raise prices. In order to
avoid these potential consequences, Section 7 of the Clay-
ton Act prohibits mergers where “the effect of such acqui-
sition may be substantially to lessen competition, or tend
to create a monopoly.” Yet far too many courts—and the
competition agencies—focus only on possible harms from a
merger, either minimizing real consideration of the efficien-
cies a merger may create, or imposing an asymmetric and
higher evidentiary burden to proof of efficiencies than to
proof of potential harms.

This is a serious error that likely has deprived consumers
of lower costs and improved products by preventing pro-
competitive mergers. Rather than casting a skeptical eye on
potential benefits from an acquisition, the language of Sec-
tion 7 and the burden-shifting framework that governs Sec-
tion 7 litigation compels the judicial and executive branches

Michael E. Hamburger is a partner, and Daniel Grossbaum is an associ-
ate, in the antitrust practice of White & Case LLP. The opinions expressed
are those of the authors and do not necessarily reflect the views of the
firm or its clients. This article is not intended to be and should not be
taken as legal advice. Mr. Hamburger and Mr. Grossbaum were counsel
to Anthem in connection with the Anthem-Cigna merger discussed here.

to consider benefits and harms on a level playing field.
Thus, the type and quantum of proof needed to establish
efficiencies should be equivalent to the type and quantum
of proof sufficient to establish anticompetitive effects from
a merger, with both categories of proof subject to the same
degree of scrutiny.

The Legal Framework for Section 7 Actions

In United States v. Baker Hughes Inc. (D.C. Cir. 1990),
then-Circuit Judge Clarence Thomas described the bur-
den-shifting approach applied in Section 7 cases and how
that approach has evolved. First, “[b]y showing that a trans-
action will lead to undue concentration in the market for
a particular product in a particular geographic area, the
government establishes a presumption that the transaction
will substantially lessen competition.” Second, if the gov-
ernment makes its prima facie case, “[tJhe burden of pro-
ducing evidence to rebut this presumption then shifts to the
defendant.”” The defendant can carry this burden of pro-
duction “by affirmatively showing why a given transaction
is unlikely to substantially lessen competition, or by dis-
crediting the data underlying the initial presumption in the
government’s favor.”® Third, “[i]f the defendant successfully
rebuts the presumption, the burden of producing additional
evidence of anticompetitive effect shifts to the government,
and merges with the ultimate burden of persuasion, which
remains with the government at all times.”

Despite recognizing this framework for Section 7 litiga-
tion and the possibility that defendants could rebut a prima
facie case, “[i]n the mid-1960s, the Supreme Court con-
strued Section 7 to prohibit virtually any horizontal merger
or acquisition.” That hostile approach softened in the
1970s, when the Supreme Court began taking a more holis-
tic look at mergers to determine whether they may substan-
tially lessen competition. The following subsections provide
examples of the Court’s hostile treatment of mergers during
this period, as well as the Court’s subsequent shift toward
greater tolerance of proposed transactions in the 1970s.

The 1960s: The Supreme Court Increasingly Finds that
High Market Shares, or Minor Increases in Concentra-
tion, Warrant Condemning Mergers. The 1963 decision
in United States v. Philadelphia National Bank held that it
was proper to “simplify the test of illegality” and “dispens|e],
in certain cases, with elaborate proof of market structure,
market behavior, or probable anticompetitive effects” in
favor of relying entirely on the merged firm’s market share
to establish the government’s prima facie case. According to
the Court, if a merger results in an entity that possesses “an
undue percentage share of the relevant market” and signifi-
cantly increases concentration in that market, it is “inher-
ently likely to lessen competition substantially” and must
be enjoined unless the defendant produces “evidence clearly
showing that the merger is not likely to have such anticom-
petitive effects.”® Although the Court did not establish a
minimum threshold beyond which a merger would warrant
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this simplified test of illegality, it held that the merged firm’s
share of at least 30% of the market and an increase in con-
centration of the top two firms by more than 33% would
exceed any minimum threshold.”

Subsequent cases appeared to decouple the amount of con-
centration post-merger from an increase in concentration due
to the merger, while simultaneously lowering the bar for the
government to establish its prima facie case. In United States v.
Aluminum Co. of America (1964), for example, the Supreme
Court held unlawful the merger of two aluminum conductor
producers—Alcoa and Rome—where Alcoa held the largest
share of the market (27.8%) and Rome, as the ninth larg-
est producer, had only 1.3% market share. Even though the
merger did not appreciably increase concentration, the Court
nevertheless ordered divestiture because “Rome seems to us
the prototype of the small independent that Congress aimed
to preserve by § 7.” In particular, the Court worried that the
aluminum conductor market had seen five acquisitions since
1957, and that permitting another acquisition would further
shift the market away from a supposed ideal of many sellers
with small market shares.®

Thus, Philadelphia National Bank and Aluminum Co.
appeared to interpret Section 7 to prohibit (1) the merger of
two of the largest firms in a market, and (2) the acquisition
by the largest firm in a market of a far smaller firm, even
where many competitors remain. In the 1966 United States
v. Von's Grocery Co. decision, the Court took Aluminum Co.
a step further, relying upon its belief that “Congress sought
to preserve competition among many small businesses by
arresting a trend toward concentration in its incipiency” to
order divestiture following the merger of two grocery stores
that collectively controlled just 7.5% of the Los Angeles
retail grocery market.’

Judged by today’s merger review standards, Vons Grocery
would not present any antitrust concern: post-merger, there
were still more than 3,800 single-owner grocery stores in Los
Angeles, and 150 chain grocers of two or more stores, in com-
parison to just 61 stores operated by the merged Von’s and
Shopping Bag chains. While the two chains were third and
sixth in total retail sales respectively pre-merger (behind the
market leader, which held an 8% share), even post-merger
they became just the second largest chain (at 7.5% share)."
Moreover, pre-merger Von's and Shopping Bag represented
8.9% of total sales (at 4.7% and 4.2%, respectively),' indi-
cating that the combined firm actually lost about 1.4% mar-
ket share post-merger (one presumes due to competition
by the remaining firms). Collectively, the top 12 grocery
store chains held just 48.8% of the market pre-merger, and
only 50% post-merger.'” Under the widely-used Herfind-
ahl-Hirschman Index (“HHI”) measure of concentration,
this merger would not have exceeded any of the HHI thresh-
olds first adopted by the U.S. Department of Justice (“DOJ”)
in its 1982 Merger Guidelines.* Indeed, by the late 1980s,
Von's (then the second largest California grocer) and Safeway

(the third largest) had merged."
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When the DOJ first promulgated its merger guidelines
in 1968, Von’s Grocery arguably fell within the class of merg-
ers that the regulators would have challenged.’® Although
not competitors in a “Highly Concentrated” market (which
the 1968 Merger Guidelines defined as having a 75% share
among the four largest firms), the agencies might have chal-
lenged the merger because (1) Von’s and Shopping Bag were
close to 5% market share each, which was a threshold used
in challenging mergers in “Less Highly Concentrated” mar-
kets, or (2) the share of the eight largest firms had increased
by more than 7% in the preceding 10 years."”

Just a few weeks after Vons Grocery, the Court adopted
an even more extreme position, reversing an order dismiss-
ing a challenge to the consummated merger between the
nation’s tenth largest brewer (Pabst) and its eighteenth larg-
est (Blatz), which combined to hold merely 4.49% market
share nationally.'® Echoing its earlier concerns about arrest-
ing increases of concentration, the Court in United States v.
Pabst Brewing Co. (1966) held that “a trend toward concen-
tration in an industry, whatever its causes, is a highly rele-
vant factor in deciding how substantial the anticompetitive
effect of a merger may be.” Because there was such a “steady
trend toward concentration in the beer industry,” the Court
held that even this meager post-merger market share was
sufficient to establish a Section 7 violation."”

As these cases demonstrate, Justice Potter Stewart was
right when he memorably quipped that the “sole consis-
tency” of decisions from the 1960s was that “the govern-
ment always wins.”?® In effect, the government and the
courts could use a simple numerical shortcut to strike down
almost any merger, which Justice Stewart found inappropri-
ate in Vons Grocery:

The Court makes no effort to appraise the competitive
effects of this acquisition in terms of the contemporary
economy of the retail food industry in the Los Angeles
area. Instead, through a simple exercise in sums, it finds
that the number of individual competitors in the market
has decreased over the years, and, apparently on the theory
that the degree of competition is invariably proportional to
the number of competitors, it holds that this historic reduc-
tion in the number of competing units is enough under § 7
to invalidate a merger within the market, with no need to
examine the economic concentration of the market, the
level of competition in the market, or the potential adverse
effects of the merger on that competition. This startling per
se rule is contrary not only to our previous decisions, but
contrary to the language of § 7, contrary to the legislative
history of the 1950 amendment, and contrary to economic
reality.”!

1974 and Beyond: The Supreme Court Moves Away
Jrom Treating High Market Shares or Increases in Con-
centration as Determinative in Section 7 Cases. In 1974,
the Supreme Court changed the trajectory of merger review
cases in General Dynamics. There, the government presented
proof that the coal industry was highly concentrated, with
much of this concentration happening in the then-recent



past as the number of market participants dropped from
144 to 39 over a ten-year period. Despite recognizing that
this proof permitted the government “to rest its [prima
facie] case on a showing of even small increases of market
share or market concentration” due to the proposed merger,
the Court ultimately accepted the appellees” argument that
other factors in the industry and in the businesses of the
merging parties warranted finding that there was no likeli-
hood of a substantial lessening of competition.

In a sharp break from prior precedent, the Court rea-
soned that “statistics concerning market share and con-
centration, while of great significance, were not conclusive
indicators of anticompetitive effects.” In the coal industry,
for example, past production did not speak to a company’s
future ability to produce because it did not reflect available
reserves, and even current production was a poor indicator
because much of it was committed for sale to specific com-
panies at set prices under long-term supply contracts. When
present and future reserves were considered, they showed
that the target company “was a far less significant factor in
the coal market than the Government contended or the pro-
duction statistics seemed to indicate,” which supported the
district court’s finding that the merger would not substan-
tially lessen competition.”

The differences between General Dynamics and its prede-
cessors are striking. In United States v. Phillipsburg National
Bank & Trust Co. (1970), the Supreme Court faulted the
district court for considering competition between commer-
cial banks—the relevant product market there—and other
institutions such as savings and loan associations, pensions,
and mutual funds, in deciding whether the merger of two
commercial banks was substantially likely to lessen com-
petition.” In dissent, Justice Harlan rejected the majority’s
approach of simply calculating market share and finding
that the merger violated Section 7 on that basis alone as
too simplistic, ignoring that market share statistics at most
“create a rebuttable presumption of illegality.”* Moreover,
Justice Harlan chastised the majority for “ignor[ing] com-
pletely the extent to which competition” from the other
financial institutions “affects the market power of the appel-
lee banks.”* Just four years later in General Dynamics, the
majority seemed to agree with Justice Harlan’s approach and
considered evidence that producers in the coal industry—
the relevant product market—“had become increasingly less
able to compete with other sources of energy in many seg-
ments of the energy market,” i.e., sources of energy other
than coal.”’

General Dynamics thus began the shift away from whole-
sale reliance on the structural presumptions that courts used
to reject so many mergers in the 1960s. And in the decades
since, almost all stakeholders—including the enforcement
agencies—have “progressively deemphasized structural fac-
tors, moved toward more sophisticated econometric tools,
and increasingly emphasized unilateral effects theories of
anticompetitive harms.”?

For example, Baker Hughes (D.C. Cir. 1990) held that
market shares are simply “a convenient starting point for
a broader inquiry into future competitiveness,” and argued
that the “Supreme Court has adopted a totality-of-the-
circumstances approach to the statute, weighing a variety of
factors to determine the effects of particular transactions on
competition.” And in F7C v. Sysco Corp. (D.D.C. 2015),
the FTC itself presented a complex merger simulation
model in order to estimate that the transaction likely would
result in $900 million in increased prices, rather than resting
on increased concentration alone.*

The shift away from focusing almost exclusively on
market share presumptions has led to an expanded range
of evidence that defendants may use to rebut a prima facie
case. “In the wake of General Dynamics, the Supreme Court
and lower courts have found Section 7 defendants to have
rebutted the government’s prima facie case by presenting
evidence on a variety of factors,” including the weak position
of an acquiring company, deteriorating ability to compete
by an acquired company, and a strong level of competition
in the relevant market post-merger.®' In addition, it is now
regarded as “hornbook law” that many other factors can
rebut a prima facie case, such as a low likelihood of express
or tacit collusion (in cases presenting coordinated effects
theories of harm), weak data underlying the market share
calculations, product differentiation, elasticities of demand
across industries, and, in some instances, efficiencies.>

Unfortunately, some courts have not applied the same
standards in considering defendants’ “rebuttal” evidence
that they applied to plaintiffs’ evidence of potential anti-
competitive effects. This disparity is most apparent in how
differently some courts have treated claimed efficiencies in
Section 7 actions, which has led them to invalidate mergers
that appeared likely to benefit, rather than harm, consumers.

While Some Courts Credit Proof of Efficiencies,
Many Give Efficiencies Evidence Short Shrift

In the 1960s, as the Supreme Court struck down virtually
every merger that came before it, the Court also cast doubt
on whether firms could use a merger’s efficiencies either to
rebut the government’s prima facie case or to win approval
for a merger that the courts would otherwise block. In
Philadelphia National Bank (1963), for instance, the Court
rejected the argument that two large banks in the Philadel-
phia area should be allowed to merge because the merger
would stimulate economic development. According to the
Court, “a merger the effect of which ‘may be substantially
to lessen competition’ is not saved because, on some ulti-
mate reckoning of social or economic debits and credits, it
may be deemed beneficial.”®® In FTC v. Procter & Gamble
Co. (1967), the Court held that “[p]ossible economies can-
not be used as a defense to illegality. Congress was aware
that some mergers which lessen competition may also result
in economies but it struck the balance in favor of protect-

ing competition.” And in Phillipsburg National Bank
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(1970), the Court held that even if the merger of two banks
enhanced their competitive position, stimulated other local
banks to be more aggressive, and enabled the merged bank
to compete more effectively with larger banks, “such con-
siderations . . . are not persuasive in the context of the Clay-
ton Act.”®

There was immediate backlash against this seeming rejec-
tion of efficiencies as a relevant consideration, with Justice
Harlan’s concurrence in Procter ¢ Gamble forcefully con-
tending that courts must consider efficiencies when eval-
uating mergers. Justice Harlan lamented the majority’s
“attempts to brush the question aside by asserting that Con-
gress preferred competition to economies,” because in his
view “certain economies are inherent in the idea of compe-
tition.” From this premise, it follows that if “Congress had
reasons for favoring competition, then more efficient oper-
ation must have been among them.” Furthermore, because
a firm that realizes greater efficiencies improves its compet-
itive position, any evaluation of a merger should “examine
and weigh possible efficiencies arising from the merger in
order to determine whether, on balance, competition has
been substantially lessened.”*

But not all efficiencies matter for this evaluation. Instead,
courts and the enforcement agencies generally will not
consider efficiencies unless they are (1) merger-specific,
(2) verifiable, and (3) will be passed through to consumers.
According to the 2010 Merger Guidelines, efficiencies are
merger-specific only if they are “likely to be accomplished
with the proposed merger and unlikely to be accomplished
in the absence of either the proposed merger or another
means having comparable anticompetitive effects.”” For
efficiencies to be verifiable, they must not be vague, specu-
lative, or incapable of verification “by reasonable means.”
When efficiencies are verifiable, merger-specific, and not
due to anticompetitive reductions in output or services,
they are said to be “cognizable” and should be considered in
assessing the effects of a given merger.*

Since General Dynamics, some courts have held that cog-
nizable efficiencies are relevant because they may enhance
competition, while others continue to hold that courts
should not consider efficiencies in Section 7 cases. And in
many instances, even courts that consider efficiencies have
imposed asymmetrically high burdens on the merging par-
ties to prove verifiable, merger-specific efficiencies that will
lower prices post-merger.

Some Courts Have Accepted that Efficiencies May
Rebut a Prima Facie Case. As noted above, for nearly
30 years the D.C. Circuit has regarded it a matter of “horn-
book law” that efficiencies may rebut a prima facie case.”
In Heinz (2001), the court agreed with Professors Areeda
and Turner that Procter ¢ Gamble (1967) did not foreclose
the use of the efficiencies defense, but instead rejected “an
economies defense based on mere possibilities™ alone.*’
It also noticed that, despite Procter ¢ Gamble, “the trend
among lower courts is to recognize the defense.”*!
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In addition, shortly after Baker Hughes (D.C. Cir. 1990),
the Eleventh Circuit recognized the defense in F7C v. Uni-
versity Health, Inc. (1991). Although it reversed the lower
court’s decision not to enjoin the merger, the court reasoned
that evidence of “significant efficiencies benefiting consum-
ers is useful in evaluating the ultimate issue—the acquisition’s
overall effect on competition.” It instructed lower courts to
compare a merger’s predicted anticompetitive costs against
efficiencies that would benefit competition and consumers,
finding this comparison “necessary . . . to evaluate the acqui-
sition’s total competitive effect.”** Similarly, the Sixth Cir-
cuit in ProMedica Health Systems v. FTC (2014) recognized
that efficiencies benefiting consumers may rebut a prima
facie case, but rejected the defense because the merging par-
ties in that case only argued that the merger would benefit
them, not consumers.®

Nevertheless, even the cases that considered efficiencies
have not relied entirely on them to reject challenges to the
proposed mergers. Most prominently, in F7Cv. Tenet Health
Care Corp. (1999), the Eighth Circuit held that while the
trial court may have properly rejected the parties’ efficien-
cies defense, the district court nevertheless erred in failing to
consider evidence that a larger, more efficient merged entity
would provide a better quality service (medical care) than if
the merging parties remained separate.* Because the com-
bined system could provide better services, the court held
that the merger may enhance rather than substantially lessen
competition.®

The district court in FTC v. Arch Coal, Inc. (2004),
engaged in the same type of analysis of efficiencies evidence
and refused to enjoin a merger of two coal companies. The
court devoted several pages to assessing the defendants’
claimed efficiencies and determined the efficiencies that the
parties were likely to realize: about $35-$50 million of the
claimed $130-$140 million over the first five years post-
merger. While it found that these savings were not large
enough to “provide a complete defense to plaintiffs’ prima
facie case,” it recognized that such efficiencies remained rel-
evant to assessing the competitive landscape post-merger. It
then held that the likely efficiencies, combined with other
evidence, successfully rebutted the FTC'’s prima facie case.*

Similarly, in New York v. Deutsche Telekom AG (2020), the
district court held that the merger of Sprint and T-Mobile
would result in verifiable, merger-specific efficiencies,
including: (1) billions of dollars in cost savings from com-
bining their cellular networks and closing redundant retail
locations; (2) a faster transition to 5G data transfer capabili-
ties across a broader network with more capacity than could
be achieved if the companies built out their networks inde-
pendently, in part due to carrier aggregation network effects;
and (3) resultant cost savings that would flow to consum-
ers given the incentive to use excess network capacity and
reduced capital/operational costs to compete against larger
wireless providers like AT&T and Verizon.?” But despite rec-
ognizing that billions of dollars in efficiencies likely would



be achieved and passed on to consumers, the court declined
to rest its decision on efficiencies evidence alone due to the
uncertainty of whether efficiencies are a complete defense.*®
Instead, the court found that the predicted effects of the
merger based on market share and upward pricing pres-
sure analyses failed to match the reality that T-Mobile had
aggressively competed against Verizon and AT&T in the
past and, with a better network and lower costs post-merger,
was unlikely to abandon this strategy.”’

In short, since General Dynamics, many courts have cred-
ited evidence of cognizable efficiencies in Section 7 cases.
As discussed below, others have doubted that efficiencies are
relevant when assessing the likely effects of a merger. And
still others have imposed such high burdens on proving the
certitude and scale of post-merger efficiencies that they have
effectively rendered it impossible for efficiencies to rebut a
plaintift’s prima facie case or show that a merger will benefit
consumers.

Many Courts Are Hostile to Efficiencies Evidence or
Asymmetrically Require More Proof of Efficiencies than of
Potential Anticompetitive Harm. Several courts of appeals
have suggested that courts should not consider an efficien-
cies defense even though they themselves elected to do so. In
St. Alphonsus Medical Center-Nampa, Inc. v. St. Luke’s Health
System (2015), the Ninth Circuit argued that the Supreme
Court may not approve of such a defense and asserted that it
“remain(s] skeptical about the efficiencies defense in general
and about its scope in particular.”*® The Ninth Circuit nev-
ertheless considered evidence of efficiencies, but held that
the defendant was obligated to “clearly demonstrate” that
the merger enhances competition because of merger-specific
and verifiable efficiencies.’’ Because it found that the defen-
dant had not clearly shown that there were sufficient cog-
nizable efficiencies to make the merger procompetitive, the
court affirmed the district court’s rejection of the merger.’”

The court made several relevant findings: (1) it accepted
that, as defendants claimed, adding primary care physicians
through the merger of two health systems likely would
improve the quality of patient care; (2) but it believed that
the reimbursement rates paid to the combined firm for pri-
mary care physician services would likely increase as well;
and (3) it doubted the defendants’ contention that the
merger would necessarily lead to more integrated health care
or a new reimbursement model for healthcare services that
would replace the old system based on the payment of fees
for each medical service. Moreover, the court did not find
that the defendant needed to add primary care physicians
to transition to integrated care, because independent physi-
cians already were adopting risk-based reimbursement mod-
els and using data analytics tools to move toward integrated
care. As a result, the court held that the claimed efficiencies
were not merger specific. Finally, the court concluded that
even though the merger may result in better patient care, the
defendant had not shown that this outcome “would have a
positive effect on competition.”

The following year, the Third Circuit in F7C v. Penn State
Hershey Medical Center (2016) stated that it was “skeptical
that such an efficiencies defense even exists,” but did not
decide that issue because it believed the defendants “cannot
clearly show that their claimed efficiencies will offset any
anticompetitive effects of the merger.” The court first took
issue with the district court crediting savings of $277 mil-
lion from using the merged firm’s existing capacity rather
than building more, because it was unclear whether a new
building was needed and because deciding not to build the
facility constituted a reduction in output (i.e., there would
be fewer facilities to provide services post-merger). The
court further held that the efficiencies were not “extraordi-
narily great,” which it felt was required given the high HHI
numbers post-merger.™*

Previously, the D.C. Circuit in Heinz (2001) suggested
that efficiencies needed to be “extraordinary” where market
concentration levels were high. In that case, however, the
court never questioned whether efficiencies evidence should
be considered, because “the trend among lower courts is to
recognize the defense.” Instead, it rejected the defendants’
efficiencies evidence because it found that the purported
benefit of the transaction—access to the acquired firm’s bet-
ter recipes, which would allow production of better-tasting
baby food in Heinz’s more efficient facilities at a lower
cost—was not merger-specific, since neither the defendants
nor the district court addressed whether Heinz could have
improved its own products and thus obtained the benefits of
the merger without eliminating a competitor.”

Even though two prior D.C. Circuit cases held that
efficiencies may be used to rebut a prima facie case (Baker
Hughes (1990) and Heinz (2001)), the D.C. Circuit shifted
course in United States v. Anthem, Inc. (2017) (“Anthem
II’) and strongly suggested that Procter & Gamble banned
consideration of efficiencies. After noting that Justice Har-
lan’s concurrence in Procter & Gamble had accepted the use
of efficiencies to defend a merger, the two-judge majority
of the panel deciding Anthem II stated that while “Justice
Harlan’s view may be the more accepted today, the Supreme
Court held otherwise.” The majority then disclaimed that
it was deciding whether efficiencies could be considered in
a Section 7 case, because it believed that the district court’s
rejection of the defendants’ efficiencies evidence was not
clearly erroneous.*

In reaching this conclusion, the Anthem II majority went
well beyond even the “clear showing” burden that some
courts had placed on merging defendants to prove efficien-
cies in cases like Penn State Hershey and St. Lukes.”” There,
a health insurer, Anthem, contended that its acquisition of
another insurer, Cigna, would allow it to obtain $2.4 bil-
lion in medical cost savings through lowering the rates it
paid providers for medical services, and its expert calcu-
lated that 98% of these savings would be passed through to
customers.’® The majority concluded that in order for these
savings to be creditable, Anthem first would need to obtain
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lower provider rates, and then renegotiate some custom-
ers’ contracts in order to pass through lower rates.”” Rather
than assessing whether this was likely, it held that Anthem
would need to be “certain to take those actions” and face “no
impediments to the savings’ realization,” finding that this
“showing is still necessary for a court to conclude that the
merger’s direct effect (upward pricing pressure) is likely to
be offset by an indirect effect (potential downward pricing
pressure).”®

According to the majority, the merged firm’s calculated
medical cost savings were “speculative” because there might
be “abrasion” with medical providers if the combined entity
used pre-existing contractual terms (called affiliate clauses)
to automatically lower provider rates. It also thought that
some providers “could push back hard” on efforts to renego-
tiate lower rates, even though “very few” providers had tried
to remove the affiliate clause from their contracts despite
knowing that Anthem planned to use it to lower rates.®
Moreover, the majority doubted that much of the savings
would be passed on to customers. While it admitted that
“renegotiation will lead to a decrease in [the acquired firm’s]
rates,” it thought the merged firm might try to increase
fees to self-insured customers in order to recoup some of
these savings and would need to renegotiate contracts with
fully-insured customers in order to deliver any savings to
them.®

Then-Circuit Judge Brett Kavanaugh’s dissent critiqued
the majority for placing so much weight on 1960s Supreme
Court jurisprudence and ignoring the shift away from those
cases beginning with General Dynamics.> Rather than rely-
ing on market share alone as conclusive proof of a Section
7 violation, General Dynamics requires an analysis that “is
‘comprehensive,” and focuses on a ‘variety of factors,” includ-
ing ‘efficiencies.”**

In addition, Justice Kavanaugh explained that the major-
ity placed an insurmountable burden on the defendants and
inexplicably disregarded the claimed efficiencies. Contrary
to the majority’s holding, he noted that the “evidence over-
whelmingly demonstrates that the merged Anthem-Cigna,
with its additional market strength and negotiating power
in the upstream market, would be able to negotiate lower
provider rates . . . Indeed, the Government itself agrees that this
merger would allow Anthem-Cigna to obtain lower provider
rates.”® Further, because most customers in the relevant
market defined by the district court were ASO (self-insured)
customers, annual savings of at least $1.7 billion would be
passed through to them “automatically,” even ignoring effi-
ciencies that would flow to fully-insured customers.®® This
amount far exceeded the increased fees—without consider-
ing any efficiencies—that the government’s expert believed
would result from the merger ($48 million to $930 million).

In the dissent’s view, the majority erred by ignoring that
efficiencies “need not be certain. They merely must be prob-
able.” In fact, the D.C. Circuit had recognized as far back
as Baker Hughes that “Section 7 involves probabilities, not
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certainties or possibilities.”®® The majority, however, relied
on a “smorgasbord” of “highly speculative” concerns about
“lots of bad things [that] could happen after the merger. But
the courts have to assess what is /ikely.” According to Justice
Kavanaugh, the majority disregarded the teachings of Baker
Hughes and instead seemed “to be accepting the worst-case
possibility rather than determining what is likely.”®

Some district courts have rejected efficiencies defenses
by relying on the same type of reasoning as the majority in
Anthem II. In certain of these decisions, the courts refused
to consider efficiencies because they did not believe the effi-
ciencies were certain to occur.”’ In other cases, the courts
also concluded that the efficiencies would not outweigh the
likely harm resulting from the merger, despite never quanti-
fying the amount of cognizable efficiencies or harm that the
merger was likely to cause.”

The asymmetric treatment of efficiencies evidence pro-
vides private plaintiffs and government enforcers a signifi-
cant advantage in merger cases. As then-FTC Commissioner
Christine Wilson recognized in 2021, such asymmetric
treatment of efficiencies evidence created a “vicious cycle™
since some courts and the competition agencies “system-
atically discount efficiencies evidence, requiring certainty
when none is possible,” merging firms have “little incentive”
to develop robust proof of efficiencies, and in turn courts
and the agencies that encounter such less-than-robust proof
become even more suspicious of all efficiencies evidence.”

There Is No Sound Basis for Imposing a Higher
Burden on Merging Parties to Prove Efficiencies
That many courts have imposed a higher burden to prove
efficiencies does not address a central question: is there a
sound reason for requiring a higher burden? Professor Hov-
enkamp argues that courts should “require stricter proof of
merger-generated efficiencies than of predicted anticompet-
itive effects” for two reasons. First, he suggests that proof of
harmful effects is largely based on market predictions “sup-
ported by widely embraced economic tools and observable
by many,” in contrast to proof of efficiencies, which depend
“on information that is often unobservable to outsiders.”
Second, he notes that parties to a merger are in the best posi-
tion to identify what efficiencies they expect to achieve and
how they expect to do so.”” But neither rationale supports
imposing a greater burden on the merging parties than their
opponents bear in proving anticompetitive effects.

The first rationale does not account for the “widely
embraced economic tools” available to determine how effi-
ciencies impact a merger’s competitive effects. In general,
courts and enforcers should judge efficiencies based on
whether they enhance consumer welfare (i.e., benefit con-
sumers), rather than general welfare (i.e., create more gains
than losses, even if those gains accrue to the merged entity
rather than to consumers).”* Thus, if a merger would likely
generate efficiencies, then that merger would likely enhance
consumer welfare if enough efficiencies are passed through



to avoid increased prices.”” And while precise pass-through
estimates may be difficult to calculate in some instances,”
that does not undercut textbook economics theory, which
finds that even monopolists pass through 50% of cost
changes.” If it is fair to build a prima facie case based on
economic predictions that increasing concentration is likely
to result in supracompetitive prices, it is fair to presume that
at least 50% of cost savings are likely to be passed through to
customers. In each case, of course, both predictions can be
rebutted with evidentiary proof. But in the absence of such
rebuttal evidence, any difficulty in calculating more precise
pass-through rates of efficiencies does not justify disregard-
ing foundational economic principles and presuming that
pass-through is zero.

The second rationale similarly appears to treat a reason for
placing the burden of production on merging defendants—
evidence of likely efficiencies would be in their possession—
as a reason for imposing the burden of persuasion on them
(and a high burden at that). But this rationale ignores that
the burden of proving a merger is likely to result in a sub-
stantial lessening of competition always remains with the
plaintiff.”®

Although Professor Hovenkamp did not call for placing
the burden of persuasion on defendants, other commenta-
tors have done so. For example, Professor Daniel Crane con-
tends that merging parties should be forced to prove likely
efficiencies by a preponderance of the evidence.”” But that
position conflicts with the well-recognized rule that, in Sec-
tion 7 cases, plaintiffs always bear the ultimate burden of
proving a merger is likely to substantially lessen competi-
tion. Consequently, defendants should not be obligated to
prove that a merger likely is procompetitive due to its effi-
ciencies.®® Rather, if the defendants produce evidence that
efficiencies outweigh the likely harm established by the gov-
ernment in its prima facie case, then the burden should shift
to the government to prove that, on balance, the merger is
likely to substantially lessen competition.

Furthermore, the defendants’ burden of production
cannot be too stringent or else it would turn merger cases
on their heads. “A defendant required to produce evidence
‘clearly’ disproving future anticompetitive effects must
essentially persuade the trier of fact on the ultimate issue in
the case—whether a transaction is likely to lessen competi-
tion substantially. . . . [W]e are loath to depart from settled
principles and impose such a heavy burden.”®!

Most importantly, imposing a higher burden of produc-
tion on defendants or shifting the burden of persuasion
to them would violate the language of Section 7, which
prohibits only mergers that may substantially lessen com-
petition. If Congress intended to outlaw all mergers unless
they were proven to enhance competition, it could have said
so—but it did not. Thus, the substance of Section 7 does
not support requiring defendants to prove with certainty
that there will be no harm. The statute contemplates sym-
metrical treatment of harms and benefits and requires the

plaintiff to prove that the likely harms outweigh the likely
benefits substantially enough to violate Section 7.

The next issue concerns how to apply symmetrical treat-
ment to potential harms and efficiencies. Some commen-
tators disfavor direct numerical comparisons. In Professor
Crane’s view, for example, data and methodological lim-
itations make direct balancing of likely efficiencies against
likely harms impossible (or at least impracticable) in most
cases. He therefore proposes “symmetrical treatment as a
policy mnemonic device, much as we already use mathe-
matically indeterminate concepts like probable cause.”®

But there is no reason to impose such evidentiary lim-
itations, at least where the efficiencies claimed are directed
at lowering costs or prices of goods and services.* In such
instances, the only way to determine if competition may be
substantially lessened is to compare directly the likely effi-
ciencies and harms. Further, adopting such limitations on
efficiencies evidence would allow courts to rule in merger
cases without a thorough analysis of a mergers’ likely com-
petitive effects.®

Moreover, there are not systematic difficulties in using
empirical evidence to make direct comparisons of a merg-
er’s procompetitive and anticompetitive effects. To the con-
trary, modern economic models and computing technology
enable reliable predictions of a merger’s effects on price
and other key economic metrics. In most merger cases, the
asserted harm is that lost competition will increase prices,
and the government often presents economic evidence pre-
dicting the magnitude of such price increases.®> Similarly,
multiple courts have assessed the efficiencies claimed by
merging parties and estimated, in dollars, those that were
likely to be achieved.®® Thus, the courts, plaintiffs, and
merging defendants can evaluate what effects on price are
likely due to increased concentration, a loss of direct rivalry
between two competitors, and cost savings the merger will
produce. They also can compare likely harms and benefits
to determine whether a particular merger may lessen com-
petition substantially.

Post-General Dynamics, the only rational way to resolve a
Section 7 case is to require the government to prove that a
substantial lessening of competition is likely despite defen-
dants’ evidence of cognizable efficiencies, if any. Unless the
government can prove that prices will likely increase, even
after accounting for downward pressure on prices from
whatever efficiencies are likely to be achieved, then a merger
should not be invalidated or enjoined. That is the only
way that courts can assess an “acquisition’s total competi-
tive effect,” meaning its net effect on competition under a
“totality-of-the-circumstances approach.”®®

Unfortunately, as shown above, numerous courts have
gotten the efficiencies standard wrong. Contrary to the lan-
guage of Section 7, these courts in effect shifted the burden
of persuasion to defendants, and then enhanced it by requir-
ing “clear” or “certain” proof that the mergers would be pro-
competitive. Had these cases been decided under the actual
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probability standard imposed by Section 7, and without
shifting the burden of persuasion to the defendants, many
of them may well have come out differently.

Conclusion

Although quantifying likely harm and efficiencies may not
be possible in all instances, in many instances the parties
and the courts can quantify and compare a merger’s poten-
tial procompetitive and anticompetitive effects. Because the
goal of Section 7 is to prevent only mergers that are likely to
substantially lessen competition, courts should not disregard
or devalue proof of efficiencies by imposing stricter burdens
of production on merging entities than apply to plaintiffs’
proof of potential anticompetitive effects. Nor should courts
shift the burden of persuasion to defendants to prove that
a merger is procompetitive or refuse to compare a merger’s
propensity to increase prices due to higher concentration
and decrease prices due to lower fixed and variable costs.

115U.8.C § 18.
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other top 10 firms post-merger would have split approximately 35% share
among them (after removing the 8% share of the market leader and the
7.5% share of the number two grocer, the combined Von’s-Shopping Bag,
from the 50% share held by the top 12 firms), with none of them having
greater than the merged entity’s 7.5% share, the total post-merger market
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United States v. Pabst Brewing Co., 384 U.S. 546, 547 (1966).

Id. at 551-53.

Von’s Grocery, 384 U.S. at 301 (Stewart, J., dissenting).

Id. at 282-83.

Gen. Dynamics, 415 U.S. at 494-98. Furthermore, two years prior to the
merger the combined firm represented 12.4% and 23.2% share based on
past production in the two relevant geographic markets. By 1967, eight
years after the merger, their combined share had dropped to 10.9% and
21.8% in those markets. Id. at 496.

Id. at 498-504.

United States v. Phillipsburg Nat’l Bank & Trust Co., 399 U.S. 350, 359-61
(1970).

Id. at 374-77 (Harlan, J., dissenting) (referring to this approach as “anti-
trust numerology” and a “numbers test”).

Id. at 379-81 (noting that such entities “are of much greater competitive
significance in this market” than the majority acknowledged because they
“offer close substitutes for the products and services that are most import-
ant to the appellee banks,” and thus must be considered in “appraising the
significance of the concentration percentages thus calculated”) (emphasis
in original).

Gen. Dynamics, 415 U.S. at 498-99.

Daniel A. Crane, Rethinking Merger Efficiencies, 110 MicH. L. Rev. 347,
390 (2011).

Baker Hughes, 908 F.2d at 984.
FTC v. Sysco Corp., 113 F. Supp. 3d 1, 66-67 (D.D.C. 2015).
Baker Hughes, 908 F.2d at 985.

Id. at 985-86; see also United States v. Rockford Mem’l Corp., 898 F.2d
1278, 1282-83 (7th Cir. 1990) (noting that the trend of outlawing virtually
all horizontal mergers under Section 7 culminated with Von’s Grocery, and
since then “a more moderate interpretation of section 7 has prevailed”
that focuses on whether mergers are likely to harm consumers). The Sec-
ond Circuit recently acknowledged this shift away from relying on “post-
merger market share as essentially irrebuttable proof of market power” in
the 1960s to the “more nuanced and text-based interpretation of Section
7" that the Supreme Court adopted in the 1970s. See In re AMR Corp.,
2023 U.S. App. LEXIS 6504, at *3-7 (2d Cir. Mar. 20, 2023).

Phila. Nat’l Bank, 374 U.S. at 371.

FTC v. Procter & Gamble Co., 386 U.S. 568, 580 (1967).

Phillipsburg Nat’l Bank, 399 U.S. at 367-68.

386 U.S. at 597-58 (Harlan, J., concurring). In that case, Justice Harlan
was referring to mergers involving “a conglomerate or product-extension
merger [that] rests on a market-structure demonstration that the likelihood
of anticompetitive consequences has been substantially increased.” Id. at
598. But the principle remains the same and ought to apply regardless of
the form of merger under consideration.

2010 Merger Guidelines § 10. The new draft merger guidelines proposed
by the DOJ and the FTC seek to make this requirement even harsher
by requiring that the efficiencies “will produce substantial competitive



38

3

©

40

41

42

43
44
45

4

)

47

48

4

©

50

benefits that could not be achieved without the merger,” rather than look-
ing at whether the efficiencies likely would be produced and are unlikely to
be achieved without the merger. Draft Merger Guidelines § IV.3.A, available
at https://www.ftc.gov/system/files/ftc_gov/pdf/p859910draftmerger-
guidelines2023.pdf.

2010 Merger Guidelines § 10. Merging parties should be wary of relying
only on the judgments of internal employees in calculating efficiencies, as
many courts require that any facts or assumptions used to calculate effi-
ciencies must be based on objective and reasonable sources “that could
be verified by a third party.” United States v. H&R Block, Inc., 833 F. Supp.
2d 36, 91 (D.D.C. 2011).

Baker Hughes, 908 F.2d at 985-86; Copperweld Corp. v. Indep. Tube Corp.,
467 U.S. 752, 768 (1984) (acknowledging, in Section 1 action, that merg-
ers and other similar combinations “hold the promise of increasing a firm’s
efficiency and enabling it to compete more effectively”).

Heinz, 246 F.3d at 720 n.18 (quoting 4 Phillip Areeda & Donald Turner,
Antitrust Law § 941b, at 154 (1980)).

Id. at 720. The D.C. Circuit reversed the district court’s decision not to enter
a preliminary injunction, finding that the high market concentration levels pre-
sented by the government could be rebutted only by “proof of extraordinary
efficiencies” that the merger parties had not yet supplied. Id. at 720-21. But
the court cautioned that it was not deciding whether the claimed efficiencies
were sufficient to rebut a prima facie case. Id. at 727 & n.26.

FTC v. Univ. Health, Inc., 938 F.2d 1206, 1222-23 (11th Cir. 1991). The
court held that the trial court improperly considered efficiencies in that
case because the evidence of efficiencies was pure speculation and the
merging parties never specifically explained how they expected to generate
their claimed efficiencies. Id. at 1223-24.

ProMedica Health Sys. v. FTC, 749 F.3d 559, 571 (6th Cir. 2014).
FTC v. Tenet Health Care Corp., 186 F.3d 1045, 1054-55 (8th Cir. 1999).

Id. In a decision not recommended for full-text publication, the Sixth Circuit
also affirmed a district court order finding that the defendants successfully
rebutted the FTC’s prima facie case, in part through evidence of more than
$100 million in cost savings “that would redound to the benefit of consum-
ers.” FTC v. Butterworth Health Corp., 1997 U.S. App. LEXIS 17422, at
*6-9 (6th Cir. July 8, 1997).

FTC v. Arch Coal, Inc., 329 F. Supp. 2d 109, 151-53, 158-59 (D.D.C. 2004)
(explaining that evidence established the merger would result in some cost
reductions that would benefit competition); see also United States v. Long
Island Jewish Med. Ctr., 983 F. Supp. 121, 140, 146-49 (E.D.N.Y. 1997)
(finding $25-$30 million in efficiencies were likely to be achieved and ben-
efit consumers, but not relying on these efficiencies in declining to enjoin
the merger, because the government did not establish a relevant product
market); United States v. Country Lake Foods, Inc., 754 F. Supp. 669, 680
(D. Minn. 1990) (finding expected efficiency of increased production vol-
ume would better enable firm to compete with the market leader and such
evidence, in conjunction with proof of easy entry and that buying power
by downstream customers would mitigate potential price increases, was
sufficient to show that no substantial lessening of competition was likely).
The agencies also have credited likely efficiencies in deciding to permit
proposed mergers, as when the third and fourth largest pharmaceutical
wholesalers merged. See, e.g., Statement of the FTC, AmeriSource Health
Corp./Bergen Brunswig Corp. (Aug. 24, 2001), https://www.ftc.gov/sites/
default/files/documents/cases/2001/08/amerisourcestatement.pdf.

New York v. Deutsche Telekom AG, 439 F. Supp. 3d 179, 207-17 (S.D.N.Y.
2020).

Id. at 217.
Id. at 244-46, 248-49.

St. Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke’s Health Sys., 778 F.3d
775, 788-90 (9th Cir. 2015). Previously, the Ninth Circuit refused to con-
sider a defendant’s argument that its merger would increase its operational
efficiency, contending that “[t]his argument has been rejected repeatedly.”
RSR Corp. v. FTC, 602 F.2d 1317, 1325 (9th Cir. 1979) (citing Phila. Nat'l
Bank, 374 U.S. at 370). In St. Luke’s, the Ninth Circuit suggested that RSR
dealt only with efficiencies outside of the relevant market, and therefore it
remained “uncertain” whether the defense could apply in other contexts.
St. Luke’s, 778 F.3d at 789.
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St. Luke’s, 778 FE3d at 790-91 (“[A] successful efficiencies defense
requires proof that a merger is not, despite the existence of a prima facie
case, anticompetitive.”).

Id. at 790-92 (“Courts recognizing the defense have made clear that a Clay-
ton Act defendant must ‘clearly demonstrate’ that ‘the proposed merger
enhances rather than hinders competition because of the increased effi-
ciencies.”” (quoting Long Island Jewish Med. Ctr., 983 F. Supp. at 137)).

Id. at 791-92.

FTC v. Penn State Hershey Med. Ctr., 838 F.3d 327, 347-48, 350 (3d Cir.
2016). The Third Circuit later clarified that its holding in Hershey about
the need for “extraordinary” efficiencies did not require efficiencies to
be extraordinary in every case. Rather, the “magnitude of the efficiencies
needed to overcome a prima facie case depends on the strength of the
likely adverse competitive effects of a merger,” and the extraordinarily high
HHI numbers in Hershey required that verifiable efficiencies be “equally
extraordinary to overcome the likely anticompetitive effects.” FTC v. Hack-
ensack Meridian Health, Inc., 30 F.4th 160, 176-77 (3d Cir. 2022).

Heinz, 246 F.3d at 720-22.

United States v. Anthem, Inc., 855 F.3d 345, 353-55 (D.C. Cir. 2017)
(“Anthem 1I”) (stating it would proceed as though efficiencies “could be
such a defense under a totality of the circumstances approach”).

Seeg, e.g., Penn State Hershey, 838 F.3d at 347-48; see also St. Luke’s, 778
F.3d at 790-91.

Anthem Il, 855 F.3d at 353.

Id. at 356. Health insurance customers generally fall into one of two buck-
ets: (1) fully insured customers, who pay premiums to a health insurer for
processing medical claims and paying for medical services, with the health
insurer bearing the risk that the amount it receives in premiums may not
cover the cost of paying for medical services; and (2) self-insured custom-
ers, also called administrative services only or ASO customers, who pay an
ASO fee to a health insurer for processing claims and providing access to a
network of doctors and medical facilities that have committed to providing
services at negotiated prices, with the customer bearing the responsibility
to pay the cost of all services utilized. Id. at 351.

Id. at 356 (emphasis added).
Id. at 359-60.

Id. at 360, 362-63. 0ddly, the majority admitted that over 70% of the cal-
culated medical cost savings were expected to go to ASO customers (id. at
353), for whom the majority found “any reduction in medical rates would
result in savings that automatically pass through to the customer.” Id. at
362.

Anthem II, 855 F.3d at 375-77 (Kavanaugh, J., dissenting).
Id. at 376-77 (quoting Baker Hughes, 908 F.2d at 984, 986).

Id. at 374 (Kavanaugh, J., dissenting) (emphasis in original). In Anthem
I, the DOJ also brought a monopsony claim, in which it alleged that the
merged Anthem-Cigna would exercise so much purchasing power that it
would achieve an anticompetitive reduction in provider prices upstream.
United States v. Anthem, Inc., 236 F. Supp. 3d 171, 234 (D.D.C. 2017)
(“Anthem 1”). In other words, to save its prima facie Section 7 case, the
government argued that provider prices would not go down, but to bolster
its monopsony case the government also argued that provider prices nec-
essarily would go down. The district court never decided the monopsony
claim. Id. at 203.

Anthem Il, 855 F.3d at 362.

Id. at 375.

Baker Hughes, 908 F.2d at 984 (emphasis in original).

Anthem I, 855 F.3d at 380 (Kavanaugh, J., dissenting) (emphasis in
original).

See, e.g., FTC v. OSF Healthcare Sys., 852 F. Supp. 2d 1069, 1090 (N.D.
Ill. 2012) (rejecting efficiencies that the parties had an economic incentive
to pursue because “the fact that it might make business sense to [pursue
such efficiencies] after the merger does not guarantee that the identified
efficiencies will be attained”) (emphasis added).

For example, in United States v. Aetna Inc., 240 F. Supp. 3d 1, 42-43, 46-47
(D.D.C. 2017), the government’s case relied on high post-merger HHIs and
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a merger simulation predicting $500 million in increased insurance premi-
ums (although its expert cautioned this figure was imprecise and the focus
should therefore be on the direction of predicted price changes, not their
magnitude). The defendants presented evidence of $2 billion in efficien-
cies that would initially go to the merged firm, of which about 42% would
then flow to consumers in indirect cost savings, as well as another $300
million in savings that would go directly to consumers. Id. at 95-96. But the
court questioned whether $460 million in claimed efficiencies were likely
to be realized in their entirety, and held that $170 million in other efficien-
cies were not merger-specific. Id. at 96-98. But then, without stating what
portion of the efficiencies it believed were cognizable and comparing those
to the harm it thought likely to occur, the court summarily concluded that
the merging parties failed to prove “extraordinary efficiencies” sufficient to
rebut the high HHIs. Id. at 98.

Remarks of Christine S. Wilson, Breaking the Vicious Cycle: Establishing a
Gold Standard for Efficiencies, June 24, 2020, available at https://www.
ftc.gov/system/files/documents/public_statements/1577315/wilson_-_
bates_white_presentation_06-24-20-_final.pdf.

Herbert Hovenkamp, Appraising Merger Efficiencies, 24 GEO. MASON L.
REV 703, 725-26 (Spring 2017).

Id. at 713-15; see also Brooke Grp. Ltd. v. Brown & Williamson Tobacco
Corp., 509 U.S. 209, 221 (1993) (“noting that “the principal objective of
antitrust policy is to maximize consumer welfare by encouraging firms to
behave competitively”); ProMedica, 749 F.3d 559, 571 (6th Cir. 2014) (“[T]
he goal of antitrust law is to enhance consumer welfare.”).

Hovenkamp, supra note 73, at 734-35.

Hovenkamp, supra note 73, at 735.

George Kosicki & Miles B. Cahill, Economics of Cost Pass Through and Dam-
ages in Indirect Purchaser Antitrust Cases, 51 ANTITRUST BuLL. 599, 612
(20086).

Baker Hughes, 908 F.2d at 982-83.

Crane, supra note 28, at 387-88.

Indeed, Philadelphia National Bank may prohibit using efficiencies as an
affirmative defense: “a merger the effect of which ‘may be substantially to
lessen competition’ is not saved because, on some ultimate reckoning of
social or economic debits and credits, it may be deemed beneficial.” 374
U.S. at 371. This tracks how an affirmative defense would work, excusing the
merger despite its violation of Section 7 because there is some other social

Diverse

Perspectivés?

or economic reason to permit it. In the typical efficiencies case, however,
efficiencies evidence is used to show there will be no substantial lessening
of competition—and hence no Section 7 violation—in the first place.

Baker Hughes, 908 F.2d at 991.

Crane, supra note 28, at 387-89 (noting that the 2010 Merger Guidelines
§ 10 already contain a mnemonic device, but one that promotes asym-
metrical treatment by confirming that the agencies will not compare the
magnitudes of cognizable efficiencies and likely harm to competition).

With other efficiencies—such as improved innovation or quality—there may
be no choice but to approximate. For example, it is unclear how one could
compare the claimed healthcare quality improvements in St. Luke’s to likely
price increases, although quality-adjusted prices could have been used to
make some comparisons. See, e.g., Robert H. Lande, Consumer Choice as
the Ultimate Goal of Antitrust, 62 U. PitT. L. Rev. 503, 516 (2001). That
is no reason, however, to insist on nothing more than a “rough approxi-
mation” of how price efficiencies compare to likely price increases, or to
require greater proof of quality efficiencies than proof of negative price
effects. But see 4A Phillip E. Areeda & Herbert Hovenkamp, ANTITRUST LAW
q 971f (2016) (“As a general matter we would not require any calculus
comparing likely price increase effects with likely efficiency effects and
showing that resulting post-merger prices will be no higher than pre-merger
prices as anything other than a rough approximation.”).

See, e.g., Anthem I, 855 F.3d at 364 (holding the district court did not
clearly err in finding a lack of “extraordinary efficiencies” sufficient to “con-
strain likely price increases,” while admitting the district court never calcu-
lated proven efficiencies or harms in order to compare them, and holding
that it was not even required to do so); Aetna, 240 F. Supp. 3d at 96-98
(questioning cognizability of only certain efficiencies and then concluding
that the efficiencies would not outweigh likely harms, without quantifying
either likely efficiencies or likely harms).

See, e.g., Sysco, 113 F. Supp. 3d at 66-67 (D.D.C. 2015) (discussing a
merger simulation model offered by the FTC's expert witness that calcu-
lated increased prices in the relevant product market of approximately
$900 million).

86 See, e.g., Long Island Jewish Med. Ctr., 983 F. Supp. at 146-49; Arch Coal,

329 F. Supp. 2d at 151-53.

87 Univ. Health, 938 F.2d at 1223.
88 Baker Hughes, 908 F.2d at 984.
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All Is Not Lost:
Personal Jurisdiction

in a Post-BMS World

BY JONATHAN EDELMAN AND MEEGAN HOLLYWOOD

N A TYPICAL ANTITRUST CLASS ACTION,

plaindiff purchasers sue multiple sellers on behalf of a

class of similarly situated purchasers nationwide. The

purchasers often allege that the sellers conspired to raise

prices on some good or service.! Nationwide classes are
key to class actions of all types—but are especially important
to these antitrust cases—because they allow plaintiffs to bring
cases that may not be economical to pursue on a state-by-state
basis and enable all cases to be resolved more efficiently.

The Supreme Courts 2017 decision in Bristol-Myers
Squibb Co. v. Superior Court of California (“BMS”),> which
introduced new requirements for plaintiffs attempting to sue
companies using specific personal jurisdiction, sent shock
waves throughout the antitrust class action bar. Importantly,
BMS was a coordinated mass action, not a class action, but
if courts applied BMS’s restrictions to class actions, plaintiffs
would find it significantly harder to certify nationwide classes.

Six years in, BMS’s application to class actions has been
limited and uneven. While a handful of courts have taken the
dramatic step of applying BMS’s rules to class actions, most
courts have declined to do so or have dodged the issue on
procedural grounds. The nationwide class action therefore
remains largely intact, and BMS has not disturbed any major
antitrust cases. Litigants, however, risk running afoul of BMS’s
requirements if they remain unaware of the issues it presents—
especially with regard to limitations on named class plaintiffs.

This article offers practical guidance to class action
practitioners—particularly in the antitrust context—who
may be unfamiliar with personal jurisdiction issues gener-
ally and with BMS specifically. Though BMS’s logic is not
often applied to unnamed class members in class actions—
and the Third, Sixth, and Seventh Circuits have expressly
declined to do so—litigants filing cases outside of those cir-
cuits face some risk of BMS being used to dismiss their class
claims. Further, BMS has highlighted existing law requiring
that courts have personal jurisdiction as to the claims of all

Jonathan Edelman is an associate in Robins Kaplan LLP’s antitrust prac-
tice. Meegan Hollywood is a partner in Robins Kaplan LLP’s antitrust
practice.

named class plaintiffs. This article addresses the arguments
practitioners may want to consider when they make and
respond to personal jurisdiction challenges arising from
BMS and its application to class actions.

Personal Jurisdiction

BMS is a case about the constitutional limits of personal
jurisdiction. Under the doctrine of personal jurisdiction, a
defendant cannot be sued in a forum—that is, a court—
unless it has enough contacts with the forum state to com-
ply with the Constitution’s Due Process Clause.” Under
Supreme Court precedent, “the constitutional touchstone
remains whether the defendant purposefully established
‘minimum contacts’ in the forum State.”

Minimum contacts can be established via either specific
jurisdiction or general jurisdiction. A forum may assert spe-
cific jurisdiction over a defendant when the litigation “aris[es]
out of or relate[s] to the defendant’s contacts with the forum.”
For example, a defendant has minimum contacts in New York
where the company offers a product to customers in New
York, often ships products to customers in New York, and
ships the product to New York that is the subject of the litiga-
tion.® In antitrust law in particular, Section 12 of the Clayton
Act allows for the exercise of personal jurisdiction over cor-
porations nationwide, meaning that any court in the United
States can exercise personal jurisdiction so long as the corpora-
tion has minimum contacts with the United States as a whole.”

A forum may assert general jurisdiction over a defen-
dant—that is, jurisdiction regardless of how the suit orig-
inated—“when their affiliations with the State are so
‘continuous and systematic’ as to render them essentially at
home in the forum State.”® In practice, it may be difficult to
establish general jurisdiction outside of a corporation’s place
of incorporation or headquarters (often termed “principal
place of business”).’

Finally, a defendant can also consent to personal jurisdic-
tion, regardless of whether personal jurisdiction is proper.'
A defendant can consent either explicitly, such as in a stipu-
lation, or implicitly, such as by filing an answer to the com-
plaint or failing to raise the defense in a pre-answer motion."'

BMS'’s Limitations on Specific Personal Jurisdiction
BMS considered a mass tort suit against the maker of
blood-thinning drug Plavix for product liability and mis-
representation.'” The plaintiffs, a group of over 600 Plavix
users from 34 states, did not seek class treatment but instead
sued in state court in California, under California tort law as
part of a coordinated mass suit. Defendant BMS was incor-
porated in Delaware and headquartered in New York, so
California courts could not assert general jurisdiction under
recent Supreme Court precedent. BMS did sell Plavix exten-
sively in California, although its California sales were not
especially high compared to other states.'

BMS contested California courts’ exercise of personal
jurisdiction over the claims brought by non-California
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residents in the mass suit. The California Supreme Court
applied a “sliding scale approach to specific jurisdiction,”
finding that because BMS had “extensive contacts with
California,” courts could exercise specific jurisdiction even
for claims with a “less direct connection” to the state. The
California Supreme Court allowed for specific jurisdiction
because, applying this sliding scale approach, “the claims of
the nonresidents were similar in several ways to the claims of
the California residents.”"

The U.S. Supreme Court rejected California’s approach.
Instead, Justice Alito, writing for the Court, held that without
an “affiliation between the forum and the underlying contro-
versy, specific jurisdiction is lacking regardless of the extent of
a defendant’s unconnected activities in the State.”'® Because
BMS lacked that affiliation for the claims of non-California
residents, there could be no specific jurisdiction."”

Though the Court’s opinion did not consider any impacts
on class actions, Justice Sotomayor noted the ambiguity
raised by the decision in a spirited dissent and remarked
that the opinion “hands one more tool to corporate defen-
dants determined to prevent the aggregation of individual
claims.”'® In response, the majority noted that the plaintiffs
could nonetheless “join[] together in a consolidated action
in the States that have general jurisdiction over BMS,” such
as New York or Delaware.'” Further, the majority noted that
the decision “leave[s] open the question whether” its restric-
tions on specific jurisdiction apply in federal courts—or
only in state courts, as considered there.”

Post-BMS Lower-Court Decisions: Absent Plaintiffs
Since BMS—and with no further guidance from the Supreme
Court—Ilower courts have wrestled with Justice Sotomayor’s
implied question of how to apply BMS to class actions
where defendants challenge the court’s specific jurisdiction
over them for the claims of unnamed, out-of-state plaintiffs.
Class actions differ from mass actions in that one or more
named plaintiffs sue on behalf of similarly situated, unnamed
class members (also known as “absent” class members), who
are nevertheless bound by the judgment in the case unless
they opt out.”! Class actions are governed by Federal Rule
of Civil Procedure 23, which requires courts to “certify” that
a class and its representatives meet certain requirements, as
a check to ensure that absent class members’ interests are
being adequately and efficiently represented.”

Courts have taken three main approaches toward BMS’s
application to non-resident, absent class members: most
courts have declined to apply BMS in class actions and
allowed the exercise of specific jurisdiction; some have side-
stepped the issue based on timing reasons; and a handful
have applied BMS to prevent the exercise of specific juris-
diction over non-resident class members. This section will
discuss those approaches in turn.

Courts declining to apply BMS. Most courts consid-
ering BMS in the context of class actions—including the
two Courts of Appeals to directly consider the issue—have
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held that BMS does not apply to class actions and conse-
quently denied any objections to the exercise of personal
jurisdiction.*

The first Court of Appeals to consider BMS’s application
to class actions was the Seventh Circuit in Mussat v. IQVIA,
Inc** Mussat involved a putative nationwide class action
brought in the U.S. District Court for the Northern District
of Illinois by an Illinois plaintiff against a defendant incor-
porated in Delaware and headquartered in Pennsylvania for
violations of the Telephone Consumer Protection Act. The
district court had applied BMS and ordered the nationwide
class to be struck from the pleadings based on lack of per-
sonal jurisdiction.

Chief Judge Wood, writing for a unanimous panel that
included future Supreme Court Justice Amy Coney Barrett,
reversed the district court and held that BMS should not
apply to class actions. Declaring that “[p]rocedural formalities
matter,” the panel called attention to the differences between
class actions and coordinated mass actions, including that a
class action must undergo class certification procedures to
bind absent class members.” The court further reasoned that
“[nJonnamed class members . . . may be parties for some pur-
poses and not for others” and are not considered parties when
assessing subject matter jurisdiction or venue.”® Accordingly,
“the named representatives must be able to demonstrate either
general or specific personal jurisdiction, but the unnamed
class members are not required to do so.”*’

The court offered two final observations. First, apply-
ing BMS to class actions would prevent nationwide class
actions, a disfavored outcome because neither Supreme
Court precedent nor Rule 23 “frowns on class actions.””
Second, BMS “expressly reserved the question whether its
holding extended to the federal courts at all” as further sup-
port for not applying BMS to class actions—although the
court did not explore the federal-state court issue further.”

Borrowing heavily from Mussaz, the Sixth Circuit also
declined to apply BMS to class actions in Lyngaas v. Curaden
AG. There, a divided panel of the Sixth Circuit rejected
the defendants’ personal jurisdiction challenge and “fol-
lowl[ed] the[] lead [of Mussaz] in holding that Bristol-Myers
Squibb does not extend to federal class actions.” The court
called attention to “the certification procedures set forth in
Rule 23” for class actions, reasoning that “[t]he different
procedures underlying a mass-tort action and a class action
demand diverging specific personal jurisdiction analyses.”'

Dissenting as to this jurisdictional issue, Judge Thapar
opined that courts must have “personal jurisdiction over all
parties for each claim—including the claims of absent class
members.”* Judge Thapar reasoned that, because courts can
bind both named and absent class members to its judgment,
class actions are similar to the mass action considered in
BMS and should be treated similarly.

In dicta, the Third Circuit also endorsed the Mussat and
Lyngaas approach. In Fischer v. Federal Express Corp., a unani-
mous panel held that BMS requirements did apply to Federal



Labor Standards Act collective actions but “did not change the
personal jurisdiction question with respect to class actions.”*

None of the district courts considering BMS in the context
of antitrust class actions has applied its restrictions to absent
class members. For example, in Hospital Authority of Metro-
politan Government of Nashville v. Momenta Pharmaceuticals,
Inc. (“MGH), the U.S. District Court for the Middle Dis-
trict of Tennessee considered a putative class action brought
by a city-run hospital in Tennessee and a health benefit plan
based in New York against two out-of-state drugmakers.*
The plaintiffs alleged that the drugmakers conspired to fix
prices and monopolize the market for a drug used to treat
heart attacks, in violation of the Sherman Act and various
state antitrust and consumer protection laws.?

On a motion to dismiss, the drugmakers argued that
the court lacked specific jurisdiction under BMS because
the plaintiffs “assert[ed] putative class action claims as non-
Tennessee residents, on behalf of non-Tennessee residents,
and under non-Tennessee laws, based on enoxaparin pur-
chases made outside Tennessee.”* That court, which consid-
ered the issue before Mussat, Lyngaas, or Fischer, rejected the
drugmakers’ argument, holding that BMS does not apply
to class actions.”” The court reasoned—similarly to Mussar
and Lyngaas—that class actions were procedurally different
from mass actions because “the named plaintiffs are the only
plaintiffs actually named in the complaint” and class certi-
fication “suppllies] due process safeguards not applicable in
the mass tort context.”*® The class was later certified and the
parties eventually settled.”

These cases reflect the view of the majority of district
courts across the country, which have held that BMS does
not apply to class actions—including all courts considering
the issue in antitrust cases.”’ A 2019 review of the case law—
before any circuit-level decisions on the issue—found that
48% of district court decisions in which the argument was
raised declined to apply BMS to class actions, whereas only
13% of district court decisions applied BMS (38% of deci-
sions did not reach the issue).*’ The vast majority of courts
addressing the issue since the review have declined to apply
BMS and allowed for courts to exercise personal jurisdiction
over the claims of absent class members so long as the named
plaintiffs satisfied personal jurisdiction requirements.*?

Courts sidestepping jurisdictional holdings. Instead of
ruling on the ultimate issue of BMS’s application to absent
class members, some courts have found challenges to per-
sonal jurisdiction under BMS to be premature and therefore
deferred any determinations on the merits. Under this ratio-
nale, BMS has placed litigants in a catch-22 of sorts when
applied to class actions, because litigants can only object to
personal jurisdiction relating to absent class members after
their arguments are already waived.

Under longstanding practice and precedent, defendants
must object to the exercise of personal jurisdiction in their
initial pleading or motion to dismiss; otherwise, they waive
their personal jurisdiction objections.”* But when a party

files a putative class complaint, the class has not yet been
certified, so absent class members’ claims are not yet before
the court.* Accordingly, some courts have held that object-
ing to personal jurisdiction in a motion to dismiss filed
in advance of class certification may be premature, while
objecting after class certification may risk waiver.*

Three Courts of Appeals have considered this timing
issue. All have found that defendants do not waive personal
jurisdiction objections over absent class members’ claims by
failing to include them in a motion to dismiss; instead, objec-
tions regarding absent class members are premature prior to
class certification.* For example, in Moser v. Benefytt, Inc., a
California resident filed a putative nationwide class action in
the U.S. District Court for the Southern District of Califor-
nia against a telemarketing company incorporated in Dela-
ware and headquartered in Florida.#” The defendant did not
object to the exercise of personal jurisdiction in its motion to
dismiss; instead, it raised objections as part of its opposition
to class certification. The district court denied the defendant’s
objection, holding these personal jurisdiction-related objec-
tions waived under Fed. R. Civ. P. 12(h).

On appeal, a divided Ninth Circuit panel reversed, hold-
ing that the defendant’s personal jurisdiction defense was
not “available” at the motion to dismiss stage, so it could not
be waived.” Though the plaintiff requested that the panel
decide the merits of the BAMS issue, the panel demurred,
remanding to the district court for a ruling on the merits.”

Federal district courts in the Northern District of Califor-
nia, Southern and Eastern Districts of New York, Northern
and Southern Districts of Illinois, District of Maryland, Dis-
trict of Massachusetts, District of New Jersey, Eastern Dis-
trict of Pennsylvania, and Southern District of Indiana have
all declined to issue BMS merits rulings and instead deferred
consideration of personal jurisdiction to class certification.”

Courts applying BMS and declining to exercise spe-
cific jurisdiction. Although some courts have broken with
the general trend and applied BAS to class actions (though
none have done so in antitrust cases), their numbers have
dwindled since Mussat and Lyngaas. Mussat abrogated sev-
eral Illinois district court decisions that had applied BMS
to absent class members, leaving only two decisions from
across the country that have not been abrogated: Stacker v.
Intellisource, LLC*' and Carpenter v. PetSmart, Inc.>

Stacker considered a putative nationwide class action alleg-
ing violations of the Fair Credit Reporting Act filed in the
U.S. District Court for the District of Kansas. The plaintiff
was a Kansas resident; the defendant was an LLC headquar-
tered in Colorado.® On the personal jurisdiction issue, the
court acknowledged that “the majority of district courts and
two circuit courts” declined to apply BMS; nevertheless, it
applied BMS and held that the claims of non-Kansan class
members “would be subject to dismissal due to lack of per-
sonal jurisdiction.”* The court acknowledged that its holding
conflicted with Mussat and the Lyngaas majority but reasoned
that those cases were “not persuasive” for the reasons expressed
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in Judge Thapar’s dissent in Lyngaas. The court reasoned that
“[a] defendant should not be required to litigate claims that
have no connection to this state solely because the claims are
those of unnamed class members.”> Accordingly, the court
struck the plaintiff’s class allegations from the complaint.*®
Carpenter, which was decided before Lyngaas or Mussat,
similarly struck the plaintift’s allegations seeking certification
of a putative nationwide class of hamster habitat purchasers in
the U.S. District Court for the Southern District of Califor-
nia, where the defendant was incorporated in Delaware and
headquartered in Arizona.”” The court reasoned that different
procedures in class actions (like Rule 23 class certification)
compared to mass actions were simply “a distinction without
a difference” and did not merit any differences in personal
jurisdiction analysis between class actions and mass actions.”
The discussion above shows that most courts have been
reluctant to apply BMS to the claims of absent class mem-
bers. First, courts have distinguished class actions from mass
actions based on the procedural protections (like class cer-
tification requirements) present in class actions that were
not present in the BMS mass action. Second, courts have
worried that applying BMS would disrupt nationwide class
actions writ large, in ways not contemplated by the Supreme
Court or Rule 23. Any momentum for applying BMS to class
actions appears to have been stalled by the Sixth and Seventh
Circuits’ decisions declining to apply BMS to absent class
members (and the Third Circuits dicta suggesting the same).
Still, courts are unlikely to hold that defendants have waived
objections to the exercise of personal jurisdiction if they fail
to raise them in the original pleadings or motions to dismiss.

Post-BMS Lower-Court Decisions: Named Plaintiffs
In addition to requiring courts to show that personal juris-
diction can be exercised over the claims of all mass action
plaintiffs, BMS also reminded courts that they must be able
to exercise jurisdiction over the claims of all named plain-
tiffs in the case—including all the named plaintiffs in a class
action. Therefore, where some of the named class plain-
tiffs were non-residents and failed to show that they had
a connection to the forum state, courts have emphasized
post-BMS that the court must have personal jurisdiction
as applied to named plaintiffs and dismissed these non-
resident plaintiffs’ claims.”

For example, in Lugones v. Pete & Gerrys Organic, LLC,
a putative class of free-range egg consumers sued the maker
of Nellie’s Free Range Eggs for misleading labeling in the
U.S. District Court for the Southern District of New York
(“SDNY”). The named plaintiffs included consumers from
both New York and other states who did not claim to have
any connections to buying eggs in New York. The egg maker
was based in New Hampshire. The court declined to apply
BMS to unnamed class members, but it dismissed the claims
of the named plaintiffs who did not reside in New York, hold-
ing that the “weight of authority” showed that BMS’s personal
jurisdiction restrictions apply to named class plaintiffs.*
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Multidistrict litigation (MDL), however, has been a dif-
ferent story, with the majority of courts declining to apply
BMS to even named plaintiffs. In /n re Delta Dental Anti-
trust Litigation, the Judicial Panel on Multidistrict Litigation
(JPML) considered an objection to personal jurisdiction by
the plaintiffs in an SDNY case that was transferred to the
Northern District of Illinois as part of an MDL.® The MDL
case was a putative nationwide class action brought by sev-
eral named plaintiff dentists—who together were residents
of ten states—against an Illinois-based nationwide associa-
tion of dental insurance companies and over 30 state-based
affiliates of the association.®” The MDL dentist plaintiffs
alleged that the association abused its monopsony power to
restrict competition, in violation of Section 1 of the Sherman
Act, 15 U.S.C. § 1.9 They further alleged that the court had
specific jurisdiction over both the national and state-based
defendants through each defendant’s contacts and business
in Illinois, as well as each defendants conspiring with the
Illinois-based members of the association.

The SDNY case alleged the same course of events, but
the named plaintiffs were all New York dentists and the only
defendant was a New York Delta Dental insurance affili-
ate.* Further, the SDNY plaintiffs alleged both Sherman
Act violations and New York state law violations.®®

After the JPML conditionally transferred the SDNY case
to the MDL in the Northern District of Illinois, the New
York dentists opposed transfer on the basis that the North-
ern District of Illinois could not exercise specific jurisdic-
tion over either party in the SDNY case.® The New York
dentists argued that the JPML should apply BMS’s personal
jurisdiction requirements, which would prevent jurisdiction
because neither party had any contacts in Illinois.

The JPML rejected that argument, holding that “the
transferee court can exercise personal jurisdiction to the
same extent that the transferor court could,”®” and that BMS
did not “necessitate[] unraveling more than forty years of
MDL jurisprudence.”®

Courts have largely affirmed the holding of /n re Delta
Dental in MDL cases,” but the decisions have not been
unanimous. In 7 re Dicamba Herbicides Litigation, a puta-
tive nationwide class of farmers sued seed makers Monsanto
and BASF for harmful effects of several herbicides and herbi-
cide-resistant seeds.”’ The case was transferred from across five
districts to the U.S. District Court for the Eastern District
of Missouri.”! The named plaintiffs were residents of eight
states, including Missouri; Monsanto was headquartered in
Missouri, and BASE, a German corporation, had U.S. head-
quarters in either North Carolina or New Jersey.”” The court
applied BMS and dismissed the nationwide class claims against
BASE, citing to a string of Northern District of Illinois cases
applying BMS (which have since been overruled by Mussaz).”

In sum, BMS has emphasized the limitations under which
named plaintiffs can bring a class action, requiring a show-
ing of jurisdiction in class actions that include non-resident
named plaintiffs. Other than Dicamba Herbicides, however,



courts have not used BMS to limit class actions where named
non-resident plaintiffs’ claims have been transferred to the
court via an MDL, as doing so would prevent MDL courts
from exercising jurisdiction in many cases.

Accounting for BMS in Your Litigation

The analysis above shows that the drastic changes that
class action lawyers feared (or hoped for) after BMS have
not materialized. Though Justice Alito’s opinion left open
the question of whether courts would need to show they
can exercise personal jurisdiction as to the claims of absent
class members, in practice, courts have rarely applied BMS
to class actions. Applying BMS to class actions has become
rarer still post-Mussar and Lyngaas, which provided sound
reasoning for distinguishing BMS from class actions. Fur-
ther, the Supreme Court may not have much appetite to
overrule Mussat and Lyngaas, both because there has yet to be
a circuit split on the issue, and because Justice Amy Coney
Barrett already declined to apply BMS to class actions in
Mussar. Therefore, the risk of BMS being used to invalidate
a nationwide class action is relatively low.

Plaintiff’s lawyers, however, can take steps to mitigate
that risk. First, plaintiff’s lawyers should consider where to
bring suit, and if possible, file in the defendant’s “home”
jurisdiction, so that the court could exercise general juris-
diction over the defendant and avoid any BMS issues alto-
gether. If doing so is impractical—or if there are multiple
defendants in multiple states—filing in the Third, Sixth, or
Seventh Circuits where reasonable grounds exist to do so
would provide the least risk of any BMS application.

Second, plaintift’s lawyers should focus on the substance
of why it is incorrect to apply BMS to class actions, rather
than potential waiver issues. Mussat, Lyngaas, and—for an
antitrust context, MGH—provide strong rationales for dis-
tinguishing class actions from the mass tort action considered
in BMS. These rationales include courts’ consideration of only
named plaintiffs in decisions on subject-matter jurisdiction
and venue, absent class members’ lack of participation in the
lawsuit, and simply the fact that most courts have declined
to apply BMS to class actions. Courts in all circuits (except
for the Federal Circuit) have declined to apply BMS to class
actions, so plaintift’s lawyers can apply the rationale of a court
in their circuit—if not the same court considering the case.”

Finally, BMS has emphasized the need for plaintiff’s law-
yers to ensure that zamed plaintiffs can meet personal juris-
diction requirements. Despite courts’ reluctance to apply
BMS to claims of absent class members, courts have been less
willing to excuse deficiencies in showing that the court can
exercise jurisdiction over the claims of named plaintiffs. Not
all plaintiffs need reside in the same state as the forum, but all
plaintiffs must be able to show that their claim is connected to
that state unless the plaintiffs can invoke Clayton Act Section
12’s nationwide jurisdiction against corporations.”

If moving to dismiss a class action, defense lawyers should
take note of the timing issues that BMS presents. Moving to

dismiss absent class members’ claims before the class is cer-
tified is generally premature, and failing to raise the defense
will not constitute waiver. But it may help to flag the issue
for the court in a footnote or otherwise.

Defense lawyers can look to Judge Thapar’s dissent in
Lyngaas, which emphasized the fact that class actions can
bind both named and absent class members. Defense law-
yers should be aware, however, that these arguments are
unlikely to succeed—and are foreclosed in the Sixth and
Seventh Circuits.

Antitrust lawyers know that antitrust class actions are
among the most complex procedural cases in the federal
courts, and personal jurisdiction is but one of many issues
that may arise in the course of litigation. BMS has perhaps
made it more likely that these personal jurisdiction issues
will arise in your litigation. But BMS’s impact remains lim-
ited in class actions. As before, lawyers should take care to
show that the court can exercise personal jurisdiction as to
the claims of their named class plaintiffs, but making the
showing as to unnamed class members is unnecessary. The
nationwide class action, always thought to be on the brink
of demise, lives to fight another day.

1 See, e.g., In re Air Cargo Shipping Servs. Antitrust Litig., 1:06-md-1775
(E.D.N.Y.) (nationwide plaintiff classes of air cargo purchasers sue more
than three dozen air cargo providers for conspiracy to raise prices).

2 582 U.S. 255 (2017).

3 Int’l Shoe Co. v. State of Wash., Off. of Unemployment Comp. & Placement,

326 U.S. 310, 316 (1945); Rush v. Savchuk, 444 U.S. 320, 327 (1980);

see generally 5B CHARLES ALAN WRIGHT & ARTHUR R. MiLLER, FEDERAL

PracTicE AND PRoCEDURE § 1351 (4th ed. updated 2023). The forum state

must also allow for personal jurisdiction by statute; however, a majority

of states have enacted personal jurisdiction statutes to extend the reach
of personal jurisdiction to the maximum allowed under constitutional due

process. 4A FEDERAL PRACTICE AND PROCEDURE, supra, § 1069.

Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474 (quoting Int’l Shoe, 326

U.S. at 316); see generally 4 FEDERAL PRACTICE AND PROCEDURE, Supra note

3,8 1067.1.

Daimler AG v. Bauman, 571 U.S. 117, 127 (2014) (alterations in original)

(quoting Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408,

414 n.8 (1984)).

Chloe v. Queen Bee of Beverly Hills, LLC, 616 F.3d 158, 166-67 (2d Cir.

2010); see also, e.g., In re Chinese Manufactured Drywall Prod. Liab. Litig.,

742 F.3d 576, 589 (5th Cir. 2014); Logan Prods., Inc. v. Optibase, Inc., 103

F.3d 49, 53 (7th Cir. 1996); see generally 2 WiLLiAM B. RUBENSTEIN, NEw-

BERG AND RUBENSTEIN oN CLass AcTions § 6:30 (6th ed. updated 2023).

15 U.S.C. § 22; PHiLLip E. AREeDA (LATE) & HERBERT HovEnkamP, ANTI-

TRUST LAw: AN ANALYsIS OF ANTITRUST PRINCIPLES AND THEIR APPLICATION

9 271c2 (5th ed. 2023); seeg, e.g., In re Magnetic Audiotape Antitrust Litig.,

334 F.3d 204, 207 (2d Cir. 2003) (“The ensuing minimum contacts analy-

sis looks to a corporation’s contacts with the United States as a whole to

determine if the federal court’s exercise of personal jurisdiction comports

with due process.”); Carrier Corp. v. Outokumpu Oyj, 673 F.3d 430, 449

(6th Cir. 2012).

Daimler AG, 571 U.S. at 127 (quoting Goodyear Dunlop Tires Operations,

S.A. v. Brown, 564 U.S. 915, 919 (2011)).

BNSF Ry. Co. v. Tyrrell, 581 U.S. 402, 413 (2017). The recent decision,

Mallory v. Norfolk Southern Railway Co., 143 S. Ct. 2028 (2023), discussed

an alternative way to find general jurisdiction against companies outside

of their place of incorporation and principal place of business based on a

corporation’s consent to appear in state court as a condition of registering
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to do business within that state. It remains unclear, however, exactly how
much Mallory will impact the generaljurisdiction jurisprudence.

Burger King, 471 U.S. at 472 & n.14; see also 5B FEDERAL PRACTICE AND
PROCEDURE, supra note 3, § 1351.

Fed. R. Civ. R 12(h)(1); 5B FEperAaL PRACTICE AND PROCEDURE, Supra note
3, 1351; see also, e.g., Am. Fid. Assur. Co. v. Bank of N.Y. Mellon, 810 F.3d
1234, 1241 (10th Cir. 2016); Coleman v. Kaye, 87 F.3d 1491, 1498 (3d
Cir. 1996).

Bristol-Myers Squibb Co. v. Superior Ct. of Cal., 582 U.S. 255, 259 (2017).
Id. at 259.

Id. at 260.

Id.

Id. at 264.

Id. at 265.

ld. at 278 (Sotomayor, J., dissenting); see also id. at 278 n.4 (“The Court
today does not confront the question whether its opinion here would also
apply to a class action in which a plaintiff injured in the forum State seeks

to represent a nationwide class of plaintiffs, not all of whom were injured
there.”).

Id. at 268.

Id. at 269. After the Class Action Fairness Act of 2005, most class actions
are litigated in federal court. See, e.g., Myriam Gilles & Gary Friedman, After
Class: Aggregate Litigation in the Wake of AT&T Mobility v. Concepcion, 79
U. CHi. L. Rev. 623, 660 (2012). Thus, if the BMS decision were limited
to state courts, it would effectively not apply to class actions.

1 NewBERG AND RUBENSTEIN oN CLASs AcTioNs, supra note 6, § 1:5.

Fed. R. Civ. R 23; 1 NEwBerRG AND RUBENSTEIN oN CLAss AcTIONs, supra
note 6, § 1:5.

4 FEpERAL PRrAcTICE AND PROCEDURE, supra note 3, § 1067.2; Daniel Wilf-
Townsend, Essay, Did Bristol-Myers Squibb Kill the Nationwide Class Action?,
129 YaLE L.J. Forum 205, 226 (2019).

953 F.3d 441 (7th Cir. 2020).

Id. at 446-47.

Id. at 447 (alteration in original) (quoting Devlin v. Scardelletti, 536 U.S. 1,
9-10 (2002)).

Id.

Id. at 448.

Id.

992 F.3d 412 (6th Cir. 2021).

Id. at 435.

Lyngaas, 992 F.3d at 440 (Thapar, J., concurring in part and dissenting in
part).

42 F.4th 366, 375 (3d Cir. 2022).

353 F Supp. 3d 678, 684 (M.D. Tenn. 2018); Amended Complaint,
9 13-15, MGH, No. 3:15-cv-1100 (M.D. Tenn. Dec. 21, 2017), ECF No.
191.

MGH, 353 F. Supp. 3d at 684-85.

Id. at 690.

Id. at 692.

Id. (quoting Molock v. Whole Foods Mkt., Inc., 297 F. Supp. 3d 114, 126

(D.D.C. 2018), affd on other grounds sub nom. Molock v. Whole Foods Mkt.
Grp., Inc., 952 F.3d 293 (D.C. Cir. 2020)).

Order of Preliminary Approval of Settlement, MGH, No. 3:15-cv-1100 (M.D.
Tenn. Jan. 3, 2020), ECF No. 488.

See also Kadow v. First Fed. Bank, No. 8:19-CV-566-PWG, 2020 WL
5230560, at *11 (D. Md. Sept. 2, 2020) (denying BMS-based objection in
antitrust class action). Though In re Dental Supplies Antitrust Litigation dis-
missed a defendant based on lack of specific jurisdiction, that defendant
had no contacts with the forum state as to any plaintiff, so BMS issues did
not arise. No. 16-CV-696, 2017 WL 4217115, at *9 (E.D.N.Y. Sept. 20,
2017).

Wilf-Townsend, supra note 23, at 228. Percentages may not add up to
100% due to rounding.
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4 FepErRAL PRACTICE AND PROCEDURE, supra note 3, § 1067.2 (counting
over 30 courts since 2019 that declined to apply BMS, compared to six
that have applied BMS to absent class members).

Moser v. Benefytt, Inc., 8 F.4th 872, 877 (9th Cir. 2021); Fed. R. Civ. R 12;
5B FEDERAL PRACTICE AND PROCEDURE, supra note 3, § 1351.

Moser, 8 F.4th at 877.
See id.; Molock, 952 F.3d at 300.

Moser, 8 F.4th at 877 (finding objections not waived); Cruson v. Jackson
Nat'l Life Ins. Co., 954 F.3d 240, 251 (5th Cir. 2020) (same); Molock, 952
F.3d at 299.

8 F.4th at 874.

Id. at 877. In a dissenting opinion, Judge Cardone disagreed with the pan-
el’s conclusion that the personal jurisdiction question was properly before
the court under rule 23(f). Id. at 879 (Cardone, J., dissenting).

Id. at 877. The case settled before the court issued any rulings. Moser v.
Health Ins. Innovations, Inc., 17-cv-1127 (N.D. Cal. Sept. 7, 2022), ECF No.
206.

See 4 FeperAL PRACTICE AND PROCEDURE, supra note 3, § 1067.2 (collect-
ing cases).
No. 20-2581-JWB, 2021 WL 2646444 (D. Kan. June 28, 2021).

441 F. Supp. 3d 1028, 1037 (S.D. Cal. 2020); see also 4 FEDERAL PRACTICE
AND PROCEDURE, supra note 3, § 1067.2.

2021 WL 2646444, at *1.

Id. at *11.

Id. at *10-11.

Id. at *11.

441 F. Supp. 3d at 1033.

Id. at 1037.

See, e.g., Lugones v. Pete & Gerry’s Organic, LLC, 440 F. Supp. 3d 226,
236 (S.D.N.Y. 2020); Wiggins v. Bank of Am., N. Am., 488 F. Supp. 3d
611, 622-23 (S.D. Ohio 2020) (citing cases); Sloan v. Gen. Motors LLC,
No. 16-CV-07244-EMC, 2019 WL 6612221, at *9 (N.D. Cal. Dec. 5, 2019)
(“The overwhelming majority of federal courts have held that Bristol-Myers
applies to claims brought by named plaintiffs in class actions.”).

Lugones, 440 F. Supp. 3d at 235.

509 F. Supp. 3d 1377, 1378 (J.PM.L. 2020).

Id. at 1378 n.1; Consolidated Complaint, §§ 9-21, In re Delta Dental Anti-
trust Litig., 1:19-cv-06734 (N.D. Ill. Nov. 26, 2019), ECF No. 96.
Consolidated Complaint, § 156, In re Delta Dental, 1:19-cv-06734, ECF No.
96.

Complaint, 9 22-25, Ben Zvi v. Delta Dental of N.Y., Inc., 1:20-cv-05628
(S.D.N.Y. July 21, 2020), ECF No. 1.

Id., 99 195, 200 (citing the Donnelly Act, N.Y. Gen. Bus. Law § 340 (McKin-
ney 2023)).

In re Delta Dental, 509 F. Supp. 3d at 1379.

Id. (quoting In re Auto. Refinishing Paint Antitrust Litig., 358 F.3d 288, 297
n.11 (3d Cir. 2004)).

Id. at 1380.

Seeg, e.g., In re ZF-TRW Airbag Control Units Prod. Liab. Litig., 601 F. Supp.
3d 625, 695 (C.D. Cal. 2022), opinion clarified sub nom. In re ZF-TRW Air-
bag Control Units Prod., No. LA-ML-19-02905, 2022 WL 19425927 (C.D.
Cal. Mar. 2, 2022); In re McKinsey & Co., Inc., Nat'l Prescription Opiate
Consultant Litig., 543 F. Supp. 3d 1377, 1379 n.6 (J.PM.L. 2021).

359 F. Supp. 3d 711, 718 (E.D. Mo. 2019).

In re Dicamba Herbicides Litig., 289 F. Supp. 3d 1345, 1347 (J.RM.L.
2018).

Dicamba Herbicides, 359 F. Supp. 3d at 723.

Id. at 724.

4 FEperAL PRrRACTICE AND PROCEDURE, supra note 3, § 1067.2.

See, e.g., MHG, 353 F. Supp. 3d at 692 (finding personal jurisdiction as
applied to claims of non-Tennessee health plan, which nevertheless pur-
chased the relevant drug for Tennessee residents).
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COUNCIL HIGHLIGHTS 2022-2023

Pursuant to its mandate under the Section’s bylaws, the Council provided general supervision and control of the affairs of the Section. The Council
received regular reports from representatives from the Multistate Antitrust Task Force of the National Association of Attorneys General, the U.S. Judi-
ciary, the ABA Board of Governors, the Canadian Bar Association, the American Antitrust Institute, the ABA Young Lawyers Division, and the ABA Law
Student Division.

1) The Council approved submission of sets of comments to U.S. 2) The Council approved the program proposals for the 2023 Anti-

and international government agencies regarding draft guidelines,
rules, or policy documents.

trust Law Spring Meeting on October 10, 2022.

3) The Council approved to co-sponsor the ABA House of Delegates

a. China’s Antimonopoly Law-August 2022 Artificial Intelligence Solution with the ABA Cybersecurity Task
b. Ireland’s Leniency Policy Addendum-September 2022 Force on November 15, 2022,
c. Ireland’s CCPC Access to File-September 2022 4) The Council approved the Professional Conduct Pledge on Novem-
d. European Commission’s Regulation 1 Consultation-September ber 23, 2022,

2022
e. Baseball Exemption Comments-October 2022 5) The Cgun0|l approved the creation of a new Foreign Investment

) . ) committee on March 28, 2023.

f. FTC’s Privacy and Data Protection Ruling-October 2022
g. Chilean Compliance Programs-October 2022 6) The Council approved the change of Women.Connected and Diver-
h. Peru Suspicious Joint Bidding-October 2022 sity.Advanced from Administrative to Substantive committees on
. ) . March 28, 2023.
i. FTC Commercial Surveillance-November 2022
j. New Zealand Guidelines on Market Power-November 2022 7) The Council approved the name change of Antitrust Magazine
k. Joint Comments on the Australian Treasury’s Consultation in Online to the Antitrust Source on March 28, 2023.
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|. Views of the American Bar Association Antitrust Law Sec-

tion on the Federal Trade Commission’s Notice of Proposed 9) The Council approved the Advisory Board’s recommendation on

Rulemaking on Non-Compete Clauses—February 2023

m. FTC’s NPRM to prohibit non-compete agreements with employ-
ees-March 2023

n. The Government of Canada’s Consultation on the Future of
Competition Policy in Canada—April 2023

0. The European Commission’s “Call for Evidence” regarding
abuses of dominance under Article 102 TFEU—April 2023

p. The Government of Canada’s Consultation on the Future of
Competition Policy in Canada—Revised—May 2023

q. Comments of the American Bar Association’s Antitrust Law
Section and International Law Section on the Competition
Authority of Kenya’s Draft Consolidated Administrative Reme-
dies and Settlement Guidelines—May 2023

r.  Comments of the American Bar Association’s Antitrust Law
Section and International Law Section on the draft guidelines
on non-horizontal mergers published by the Brazilian Adminis-
trative Council for Economic Defense (“CADE”)—August 2023

funding two programs, In-House Institute and Next Level Technol-
ogy & Communication, for fiscal year 2024 on June 20, 2023.
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2022-2023 Comments and Acknowledgments

The enactment of competition laws and the establishment of enforcement agencies throughout the world have triggered numerous requests in
recent years for the submission of comments on competition proposals. Relying on the contributions of Section members and others, the American
Bar Association Antitrust Law Section has been exceptionally active this year in sharing its perspectives on important competition issues through
the submission of written comments to several competition agencies and organizations. All these comments are available on the Section’s website:

Antitrust Comments, Reports & Amicus Briefs (americanbar.org)
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