
“THE LAUGHING HEIR” 
WHAT’S SO FUNNY? 

John V. Orth 

Editors’ Synopsis: Death is inevitable, yet people often die without 
adequately providing for the disposition of their assets. In such cases, 
inheritance laws often provide guidance for the distribution of a 
decedent’s assets to relatives. Most states do not limit collateral 
succession—even among remote kindred. However, this Article questions 
whether the state, rather than the “laughing heir,” is most deserving of 
the windfall. 

laughing heir. Slang. An heir distant enough to feel no grief 
when a relative dies and leaves an inheritance 
(generally viewed as a windfall) to the heir. 

BLACK’S LAW DICTIONARY
1 

 
The defining characteristic of an estate in fee simple is that it may last 

forever.2 Because no human owner can possibly last that long, the fee simple 
began as an estate of inheritance3 as indicated by the words of limitation—
“and heirs”—once essential for its creation.4 Traditionally, common law 
canons of inheritance determined such heirs, conveniently summarized by Sir 
William Blackstone in the mid-eighteenth century.5 The canons excluded 
ancestors6 and preferred lineal descendants over collaterals.7 In the absence of 
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descendants, the estate passed to the nearest collateral relatives of the same 
degree. The number of possible collaterals is immense,8 but there will always 
be a collateral relative unless the decedent is the last living person on Earth. 
The only limitation upon the right of a remote collateral to inherit was the 
difficulty of proving the relationship—a difficulty that modern DNA testing 
has greatly reduced. In a case of failure of proof, the estate escheated propter 
defectum sanguinis—“failure of blood.”9 

The history of American inheritance law over the last two centuries has 
been the steady modification of the common law canons. Surviving spouses 
have become heirs10 and ancestors have been admitted, albeit only after 
spouses and descendants. But in many states succession by collaterals 
remains unlimited.11 The chance of inheritance by a person so distantly 
related to the decedent as to feel no grief at the decedent’s death is often the 
subject of the harshest form of criticism: ridicule. Such a lucky person is a 
“laughing heir,” one who feels no sense of loss at the death but who laughs 
“all the way to the bank.”12 

In 1935, Professor David Cavers published an influential law review 
article, Change in the American Family and the “Laughing Heir,” criticizing 
unlimited collateral succession.13 Over the following years, many states 
adopted limitations. Cavers proposed to limit collateral succession “to the 
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decedent’s brothers and sisters and their children”14—to first-line collaterals. 
But the Uniform Probate Code is typical of most modern legislation, drawing 
the line at grandparents and their descendants—second-line collaterals.15 

“[T]he notorious Wendel case,”16 involving the estate of Ella Wendel, a 
recluse who died in 1931 leaving most of her $40 million estate to charity, 
may have inspired Cavers to make his proposal.17 Seeking to establish 
standing to contest the will, more than 2,300 persons claimed to be her next 
of kin.18 In the depths of the Great Depression, the prospect of remote 
relatives cashing in on the chance succession looked particularly unap-
pealing. Cavers wrote: “[S]uccession by one who is so loosely linked to his 
ancestor as to suffer no sense of bereavement at his loss arouses a certain 
resentment in society. His good fortune is begrudged as undeserved.”19 
Inheritance by “the laughing heir” was a “social injustice.”20 

Cavers supported his proposal to limit collateral succession by reference 
to changing patterns of American family life. Using data from the 1930 
census, Cavers documented the shift from rural to urban life and the 
mobility of American workers.21 From this data, he concluded that 
dispersion diminishes the “sentiment of relationship” and “[f]amily pride,” 
making succession by remote collaterals “increasingly incongruous.”22 Of 
course, internal migration has always been a feature of American history, 
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and in some societies, even today, ties of kinship are carefully preserved.23 
David Cameron, British Prime Minister, is a fifth cousin twice removed of 
Queen Elizabeth II—a fact mentioned in the last British election.24 

But even in modern America, several things are odd about the exclusion 
of the laughing heir. For one, emotional reaction to the ancestor’s death is 
not generally a qualification for intestate succession. Many dry-eyed 
persons attend the funeral of their “loved one” and eagerly await the 
settlement of the estate. Children, and even spouses, who suffer no sense of 
bereavement at the decedent’s death are not unheard of; in some cases they 
even feel relief or enjoyment. The egregious Mr. Peachum in the Beggar’s 
Opera instructed his daughter that “[t]he comfortable Estate of Widow-
hood, is the only Hope that keeps up a Wife’s Spirits.”25 

Also, in most discussions of the proper design for an intestate 
succession act, attention is paid to what the ordinary person would want 
done with remaining assets.26 Intestacy is “an estate plan by default”27—the 
kind of will this imaginary person would have made. Careful will drafters 
do often make provisions for the remote possibility that all the closely 
related objects of the testator’s bounty will predecease, perhaps by 
provisions in favor of a friend or favorite charity. Few testators, I believe, 
choose the state government as their ultimate devisee.28 

Finally, the question of what to do in case the next of kin is remote—
whether the limit is first or second-line collaterals—comes down to who is 
more entitled to the property. Excluding more remote collaterals increases 
the chance that the state will receive a windfall. Today “the primary 
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rationale” of escheat, as one candid court admitted, is “as a revenue raising 
device.”29 The New Deal’s impact on restoring American’s faith in 
government may have influenced Cavers: 

The state, which would be the most immediate beneficiary 
of the reform, has come to achieve a place less antagonistic 
to the individual citizen than it has occupied since the 
breakdown of the feudal organization of society. It is 
paternalistic in a sense lacking the invidious connotations 
of that term.30 

Cavers claimed that the preference for the state over remote collaterals 
would promote social justice, noting that “[t]he eleemosynary and educa-
tional institutions” that the state supports “contribute directly to the welfare 
of the citizen” and are “scarcely distinguishable from those which have 
traditionally been the objects of testamentary bounty.”31 He proposed that 
escheats “be earmarked for the use of such institutions.”32 In fact, over a 
third of all state constitutions dedicate escheats to educational purposes—
almost all of them to public schools.33 The difficulty here is that no 
guarantee is (or can be) made so that the money earmarked will be in 
addition to, and not in place of, state appropriations. 

To the extent that the state’s use of escheats does not replicate the 
preference of an ordinary person who contemplated the possibility of being 
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survived only by remote collaterals, the sole justification of the limitation 
on succession is the belief that the government is better able to make use of 
the property than private individuals. Even in the depths of the Great 
Depression a consensus on this point was nonexistent, and none has 
emerged in the eight decades since then—witnessed by the fact that almost 
half the states continue to allow unlimited collateral succession.34 Perhaps 
the time has come to ask whether to allow the state the last laugh. 
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