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HRS 2009 SSI Fraction Medicaid Managed Care Part C Days Group, PRRB Case

No. 14-0714G

Statutory and Reäulatorr Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for the.operating costs of inpatient hospital services under the

I The EJR request incìuded appeals for case numbels 15-2457G,15-3344G and l5-3342C. In separate

correspondence, the Board gianted the Providers' request for EJR in correspondence dated February 2, 2018
2 See generally Providers' hearing request Tab 3

Dear Ms. Goron:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' January 10,

2018 request for expedited judicia.l review (EJR)I (received January 12,2018) and the Providers'

February 14,2018 response to the Board's February 2,2018 request for additional information
(rcccivcd February 16, 201S). The Board's decision with rcspcct to juris<liction and E.TR is set

forth below.

Issue in Dispute

The issue in dispute in these cases is:

Whether dual eligible MA [Medicare Advantage] patients are

"entitled to benefits under [Medicare] Part 4." If the answer to the

question is the affirmative, then these patient days should be

included in both the numerator and the deuomirator ofthe
Medicare fraction. On the other hand, if these patients are not

entitled,to benefits under Part A, the hospital days associated with
these paìients should be included in the Medicaid fraction.2
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prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized

ä.ornts p"iais"t utge, subject to certain payment adjustments'a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the

secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients.o

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(.,OeÉ'1.t As-a proxy for utilization by low-income patients, the DPP determines a hospital's

iualificâtion ur u OSil, and it also detemines the amount of the DSH payment to a qualifying

hospital..s The DpP is defined as the sum oftwo fractions expressed as percentages.e Those two

fracìions are refened to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The stature, 42U.5.C. $ 1395ww(dX5)(FXvÐ(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) werc entitled to

benefits under parr A of This subchapter and were entitled to

supplemental security income benefits (excludíng any State

supplementation) urlder subchapter XVI of this chapter, and the

denorlinator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter ' ' ' '
(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

Services ('CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment acijustment. I o

The statute, 42U.5.C. $ 1395ww(dX5)(FXvÐ(ID, defines the Medicaid fiaction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entilled to benefits under

1 See 42U.5.C. $ l395ww(d)(l)-(5);42 C F R. Part 4l2.

' Sce 42 U.S.C. Q l395ww(dX5).
ú See 42 U.S.C. { I 395ww(rlX5)lFXi)ll); 42 c F.R $ 412.106'

' s"" q2wS.c. $$ l39sww(d)(s)(FXi)(l) and (dXsXF)(v); a2 c F'R' $ al2 l06(cXl)'
I See 42U.5.c. $$ I39sww(dXsXFXiv) and (vii)-(xiii); 42 C F R $ 412 106(d)
e See 42 U.s.C. $ l39sww(d)(s)(F)(vi).

'o 42 C.F.R. $ 4l2.l o6(bx2)-(3).
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part A of this subchapter, and the denominator of \¡/hich is the total
number of the hospital's patient days for such period. (emphasis

added)

The Medica¡e contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.ll

Medicare Advantaee Program

The Medicare program permits its beneficiaries to receive services from managed care enlities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ i395mm. The
statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization uncler
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A ofthis subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
¡efered to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, tle Secretaryr2 stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ l395ww(dX5XË)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
I , 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation lof the DSH adjustment].
However, as of December l, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].13

At that time Medicare Parr A paid for HMO services and patients continued to be eligible for
Part A.ra

rr ¿2 c.F.n. $ 4r2.ro6(bx4).
ì2 of Health and Human Services.
ri 55 Fed. P.eg.35,990,39,994 (Sept.4, 1990).
t4 ld.
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With the creation of Medicare Part C in 1997,15 Medica¡e beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Þart A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medica¡e contractors to calculate DSH payments for the fiscal

year 2007-2004.16

No furlher guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospective Pa1'rnent System C'IPPS) proposed rules were published in

the Federal Register. In that notice the Sec¡etary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered unde¡ Parl A
. . . . once a beneficiary elects Medicqre Part C, those palient days

aÍtributable to the heneficiary should not be included in the

Medicare fraclion of the DSH palient percentage. These patient
days should be ìncluded in the count of total patient days in the

Medicare fraction (the denominator), and the patient's days for the

M+C beneficiary who is also eligible for Medicaid would be

included in the nurnerator of the Medicaidfraction . (emphasis

added)r?

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rulc, by noting shc was "revising our regulations at [42 C.F R.] $ a 12.106(b)(2)(i) to

includc thc days associatcd with [Part c] beneficiaries in the Medicare fraction of the DSH

calculation.,'18 In response to a comment regarding this change, the Secretary explained that:

. . . Ihe do agree that once Medicare beneJìciaries elect

Medicare Part C coverage, they are still, ín some sense,

entitled to benefits under Medicare Part A. We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore' we are

not adopting as final our proposal stated in the May 19, 2003

proposed rule to include the days assocìatedwith M+C
beneficiaries in the Medicaid fraction lnsteod, we are
adopting a polícy to ínclude the patient days for M+C
beneficiaries in the Medìcare fraction . . . . if the benefìciary

ì5 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 199'ì HR2015,

codified as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enroJled [in
Meáicarel on Decembãr 31 1998, wirh an eligible organization under. . [42 U.S.C. 1395mml shall be considered

to be enrólled with that organization on January l, 1999, under part C of Title XVIII . . if that organization as a

contract under that paft for providing seryices on January 1,1999 . . . ." This was also known as

Medicare+Chojce. îhe Meãicare Prescription Drug, lmprovement and Modernization Act of2003 (Pub.t.. 108-

I ?3), enacted on D€cember 8, 2003, replaced the Medicare I Choicc progam with thc new Medicare r\dvantage

program under Part C of Title XVlll.
ìó69 Fed. Reg. 48,918,49,099 (Aug. 11,2004).
I768 I-"d. R"g. 27,154,27,208 (May 19,2003).
18 69 Fed. Reg. at 49,099.
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is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare ûaction
of the DSH calculation.re (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412'106(bX2)(B) was included in the

August 1 1, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 final rule was issued.2o In that publication the Secretary

noted that no regulatory change had in fact occur¡ed, and announced that she had made

"tech¡ical cor¡ections" to the regulatory language consistent with the change announced in tle
FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medica¡e

fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia in l//ína Healthcare Services v. Sebelius

(Altìna I),zt vacated the FFY 2005 IPPS m1e. However, the Secretary has not acquiesced to that
àecision.22 More recently in Atlina Health Services v. Price (Allina II),23 the Court found that the

Secretary's 2004 attempt to change the sta¡dard to include Part C days in the Medicare fraction
was vacated by I llina Health Services above. The Court found that the Secretary was required to
undertake noticc and commcnt ruling-making and the 2012 regulation was invalid. Once again,

the Secretary has not acquiesced to this dccision.

Providers' Request for EJR

The Providers explain that because the Secretary has not acquiesced to the decision in Allina, The

2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed from
the Medicaid fraction remains in effect as set forth in 42 C.F.R' $$ a 12.106(b)(2)(i)(B) and

(bx2)(iiÐ(B) (the 2004 Rule). The Board is bound by the 2004 n:1e a¡d the Providers ancl the

Providers contend that the Board should grant their request for EJR.

The Providers assert that, pusuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider

The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decitle the issue. Further', the

Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

to ld.
20 72 Fed. Reg. 41,130,47,384 (Algttsl22,2007).
2t746F.3d I 102 (D.C. Cil.2014).
22 Providers' EJR request at L
23 20 t7 WL 313'7916 (D.C. Cir. July 25,2017).
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Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 C.F.R,$ 405.1842(Ð(l) (2017),the
Board is required to grant al EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofaprovision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have {iled appeals

involving fiscal years 2008 and 2009.

For appeals oforiginal NPRs for cost reporting periods ending before December 31, 2008, the

providers may demonstrate dissatisfaction with the amount of Medicare reimbursement of the

Part C days issue þy claiming the issue as a "self-disallowed cost" pursuant to the Supreme

Cour1's reasonin g set out in Bethesda Hospital Associntion v. Bowen.2a

For appeals oforiginal NPRs for cost reporting time periods ending on or after December 31, 2008,
providers preserve their respective rights to claim dissatisfaction with the amount of Medicare
payment for a specific item at issue by either including a claim for the specific item on their cost

reports for the period '"vhere the providers seek payment they believe to be in accordance with
Medicare policy, or self-disallowing tho specific item by fo.llowing the applicable procedures for
filing cost reports under protest.2s

The Board has determined that the participants involved with the instant EJR request each

appealed from an original NPR and have had PaÍ C days excluded from the Medicaid fraction,
had a specific adjustment to the SSI fraction, or properly protested the appealed issue such that
the Board has jurisdiction to hear their respective appeals. In addition, the participants'
doctìmentation shows that the estimated amount in controversy exceeds $50,000, as required for
a group appeal26 and the appeals were timely filed. The estimated amount in controversy is

subject to recalculation by the Medicàre contractor for the actual final amount in each case.

,4 485 U.S. at 399 (1988). Under the facts of I ethesda, the Board initially found that it was without jurisdiction to

review the providers' challenge to the Secretary's regùlation regarding apportionment of malpractjce insurance costs

because the providers had "self-djsallowed" the costs in their respective cost reports filed with the Medicare

contractor. The Supreme CouÍ heìd that "[tìhe Board may not decline to consider a provider's challenge to a

regulation ofthe Secretary on the ground that the provider failed to contest the regulation's validity in the cost repon

submittcd to lthc Mcdicarc Contrâctor]." The Courl wcnt on to stâte that "thc submission ofa cost rcport in full
compliance with the unambiguous dictates ofthe Secretary's rules and regulations does not, by itself, bar the

provider from claiming dissatisfaction with the amount ofreimbursement allowed by those regulations."
,5 42 C.F.R. $ a05. r 83 5(aX I ) (2008).
26 See 42 C.F.R. $ 405.1837.
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Board's Analysis Regardine.the Appealed Issue

The group appeals in this EJR request span fiscal years 2008 and 2009, thus the appealed cost

reporting periods fall squarely within the time frame applicable to the Secretary's FFY 2005

IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation
in Allina for the time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwide). See generally Grant Med. Ctr.

v. Burwell,204 F. Supp. 3d68,77-82 (D.D.D. 2016),appealfiled,No. 16-5314 (D.C. Cir., Oct
31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
and, if the Board were to grant EJR, the Providers would have the right to bring suit in either tlle
D.C. Circuit or the circuit within which they are located. See 42U.5.C. $ 1395oo(f)(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes
.of this EJR request.

Board's Decision Resardins the EJR Request

The Board finds that:

1) it has jurisdictión over the matter for the subject years and that the
participants in these group appeals are entitled to a hearing before the
Board;

2) based upon the participants' asscrtions regarding 42 C.F.R.

Sg 412.106(b)(2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound hy the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867);and

4) it is without ihe authority to deoide the legal question ofwhethe¡ 42

C.F,R. $$ 412.106(b)(2)(i)(B) and (bX2Xiii)(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)( I ) and hereby
grants the Providers' request for EJR for the issue and the subject years. The Providers have 60

days from the receipt of this decision to institute the appropriate action for judicìal review. Since

this is the only issue under dispute, the Board hereby closes these cases.

Board Members Participatins:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
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FOR THE BOARD:

fu*t-L--
L. Sue Andersen, Esq
Chairperson

Enclosures: 42U.5.C. $ 1395oo(f
Schedules of Providers

cc: Lorraine Frewert, Noridian Healthcare Solutions (Certifred Mail w/Schedules of Providers)

Wilson Leong, FSS (ilSchedules of Providers)
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Robert L. Roth, Esq.
Hooper, Lundy and Bookman, P.C

401 9rh street,Nw
Suite 550
Washington, D.C. 20004

I Providers' F€bruary 14, 2018 EJR Request at 2
2 See 42 tJ.5.c. $ l39sww(d)(l)-(s);42 c-F R- Paft 412'
1 Id.
4 See 42U.5.C. $ 1395ww(d)(s).

RE: HLB FY 2009 DSH Medicare Part C Days/SSI Fraction Group

.Provider Nos. Various
FYD 2OO9

PRRB Case No. 18-0847G

Dear Mr. Roth:

The Provider Reimbursement Review Boa¡d (Board) has reviewed the Providers' February 14,

2018 request for expedited judicial review (EJR) (received February'15, 2018) for the above-

referenced appeal. The Board's determination is set forlh below'

Issue in Dispute

The issue in dispute in this appeal is:

Wlhether the Hospitals' FY [Federal Year] 2009 DSH payments

were understated because they were calculated using a

Medicare/SSI fraction that improperly included inpatient hospital

days attributable to Medicare Part C enrollee patients'l

Statutory and Regulatorv Backeround: Medicare DSH Pavment

Pafi A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs ofinpatient hospital services under the

prospective paymcnt system ("PPS) 2 Under PPS, Medicare pays predeterminecl, stanclardized

ärnouttat p"iaitcharge, subject to certain payment adjustments'3

The ppS statute contains a number ofprovisions that adiust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the
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Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate numbe¡ of low-income patients'5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,.Off-¡.ø As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifring

hospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A'"

The statute,42 U.S.C. $ 1395ww(dX5)(FXvÐ(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

beneJìts under part A ofthis subchapter and we¡e entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were rnade up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter. ..
(emphasis added)

The Medicare/SSl f¡action is computed annually by the Centcrs for Medicare & Medicaid

Seruices ('CMS), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.e

The statute,42 U.S.C. $ 1395ww(dX5)(FXviXII), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numeratol of which is

the number ofthe hospital's patient days for such period which
consist ofpatients who (for srrch days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

part A of this subchapîer, and the denominator of which is the total

number of the hospital's patient days for such period. (emphasis

added)

5 s'€e 42 U.S.c. $ l39sww(d)(s)(FXi)(l); ¿z c.F.R. $ 412 106
6 See 42u.5.C. $$ l3esww(d)(s)(F)(i)(l) and (dX5)(F)(v); 42 c F R $ al2 l06(c)(l)
7 See 42u.5.c. $$ t 39sww(d)(s)(F)(iv) and (vii)-(xiii); 42 c F'R $ 412 106(d)
8 s¿e 42 U.S.C. $ l395ww(d)(5)(F)(vi)
,42 C.F.R. $ 412.106(bX2)-(3).
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The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.r0

ry
The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . ' ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refer¡ed to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of section 1886(dX5XF)(vi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disp¡oportionate share adjustment computation should include
'þatients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1,1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adj ustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].12

At that time Medicare Pafi A paid for HMO services and patients continued to be eligible for
Part 4.13

With the creation of Medicare Part C in 1997,t4 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

ro 42 c.F.R. $ 412.106(bX4).
rr of Health and Human Services.
12 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990).
t1 ld.
¡4 The Medicare Part C program did not begin operating untiÌ January 1, 1999' S¿¿ P.L. 105-33, 1997 HR 2015,

codiJied as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 3l 1998. with an eìigible organization under . . . [42 U.S.C. l395mml shalÌ be considered
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.t5

No further guidance regarding the treatment of Paft C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficíary elects Medìcare Part C, those patient days
attributable to the beneficiary should not be included in the

Medicare fractìon ofthe DSH patient percenîage. These patient
days should be included in the counr of totul patient days in the

Medicare fraction (the denominator), and the patient's dqys for the
M+C beneJìciary who is also eligible for Medicaìd would be

included in îhe numerator of the Medicaidfraction . . . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ 412.106(b)(2)(i) to
include the days associated with [Part C] bene{iciaries in the Medicare fraction ofthe DSH
calculation."lT In response to a comment regarding this change, the Secretary explained that:

. . . lI¡e do agree lhat once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A. We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposal stated in the May 19, 2003
proposed rule to ittclude the days assocíated with M I C
benef.ciaries in the Medicaid fraction. Inslead, we are.

adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

to be eruolled with that organization on January l, 1999, under part C of Title XVIII . . if that organization as a

contract under that part for providing services on January 1,1999 . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, lmprovement and Modernization Act of2003 (Pub.L. 108-

l?3), eracted 01'ì Decembe¡ 8,2003, rcplaccd thc Medjcare+Choice program with the new Medicare 
^dvantageprogram under Part C of Title XVlIl.

¡569 Fed. Reg. 48,91 8, 49,099 (Au g. ll,200a).
r668 F"d. R"g. 27,154,27,208 (May 19,2003).
r7 69 Fed. Reg. at 49,099.
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associated with M+C beneficiaries in the Medicare fraction

ofthe DSH calculation.r8 (emphasis added)

This statement would require inclusion of Medicare Part c inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regardtng42 C.F.R. $ 412.106(bx2xB) was included in the

AuguJll, 2004 Federal Register, no change to the regulato-ry language was published until

Alilst 22,2007 when the FFY 2003 final rule was issued.re In that publication the Secretary

notãd that no regulatory change had in fact occur¡ed, and announced that she had made

"technical corre,ãtions'i to the regulatory language consistent with the change announced in the

FFy 2005 IPPS finat rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court fo¡ the District of C olumbia in Allina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. The secretary has not acquiesced to that decision.

IE Id
te 72Fed. Reg. 47,130,47,3E4 (August 22, 2007)
20 746 F.3d I l02 (D.c. cir.2ol4).
2l Provide¡s' EJR request at 2.
21 See 42 C.F.R. 5 405.1837.
23 See 42 C.F.R. S 405.1 842(Ð(l).

Providers' Request for EJR

The providers believe that by virtue ofthe statute, Medicare Part C d^ays should not be included

in either the numerato¡ or denominator ofthe Medica¡e/SSl fraction.2r The Providers point out

that in accordan ce with 42 u.s.c. $ 1395ww(d)(5)(F)(vi)(I), hospital inpatients who are "entitled

to benefìts under Part A" are to be included in the Medicare/SSl fraction, with all such patients in

the denorninator and those who are also cntitled to SSI in the numerator. Patients enrolled in a

Medicare Part C plan may be "eligible" for Part A, but are not "entitled" to Part A benefits

during the months when they have given up their Part A entitlement to enroll in Part C. As a

resultl the Providers assert, inpatient days associated wilh these patients do not belong in the

Medicare/SSI fraction.

The Providers believe that EJR is appropriate because they have met thejurisdiction

requirements for a group appeal22 because the providers' appeals wcrc timely filed and the

$5õ,000 amount in controversy for a group appeal has been met. Further, the Providers assert,

EJR is appropriate because the Board lacks the authority to invalidate the rr0^04 rule [codified in

the 20Os iegulationat42 C.F.R. $$ 412.106(b)(2XÐ(B) and (bX2Xiii)(B)l''z3

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 c.F.R.$ 405.1842(Ð(1) (2017),the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
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conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question reievant to the specific matter at issue because the legal question is a

ciallenge eìthei to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeal within this EJR request have filed appeals

involving fiscal year 2009.

For appeals of original NPRs for cost reporting time per.iods ending on or after December 31, 2008,

prolrid"r, pr"r.*-" their respective rights to claim dissatisfaction with the amount of Medicare

payment får a specific item ãt issue by either including a claim for the specific item on their cost

reiorts for the period where the providers seek payment they believe to be in accordance with

N4"di"*" policy, or self-disallowing the specific item by following the applicable procedures for

filing cost reports under protest.2a

The Board has determined that participants involved with the instant EJR request each appealed

from an original NPR and have had Part c days excluded from the Medicaid fraction' had a

specifio adj ustment to the ssl fraction, or properly plotested the appealed issue such that the

Board has jurisdiction to hear their respective appeals. In addition, the participants'

documentation shows that the estimated amount in controversy exceeds $50,000, as required for

a group appeal2s and the appeals were timely filed. The estimated amount in controversy is

s,rb¡ecì to iecalculation by the Medicare contractor for the actual final amount in each casc.

Board's Analysis Regardins the AppeêþdlËue

The group appeal in this EJR request span fiscal yeat 2009, thus the appealed cost reporting

perioã fails iquarely within the time frame applicable to the Secretary's FFY 2005 IPPS rule

teing challenged. The Boa¡d recognizes that the D.C. Circuit vacated this regulation in Allina

for the time påriotl at issue in t¡ese requests. However, the Secretary has not formally

acquiesoed tã that vacatur and, in this regarcl, has not published any guidance on how the vacatur

is úeing implemented (e.g., only circuit-wide versus nationwide). see generally Grant Med. ctr.

v. Burwell,'2}4 F. Supp. 3d 68,77-82 (D.D D' 2016), appeal filed,No 16-5314 (D'C Cir', Oct

31,2016). Moreover, ihe D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.i. Circuit or the circuit within \¡/hich they are located. See 42tJ.S.C. $ 1395oo(f.¡(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

24 42 C.l.R. $ a05.1835(axl ) (2008).
25 See 42 C.F.R. $ 405. 1 837.
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Board's Decision Reearding the EJR Request

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

The Board finds that:

1) it has jurisdiction over the matter for the subject year and that the

"' particþants in this group appeal are entitled to a hearing before the

Board;

2) based upon the participants' asseftions regarding 42 C'F'R'

$$ 412.i06(bX2XÐ@) and (bX2XiiiXB), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicabie existing Medicare law and regulation (42

C.F.R. $ 405,1867); and

4) it is without the authority to deoide the legal question of whether 42

C.F.R. $$ 412.106(bX2XiXB) and (bX2XiiÐ(B)' are valid'

Accordingly, the Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bx2)(ixB)

and (bx2)iiiÐ(B) properly falts within the provisions of 42 U.S.C. g 1395oo(f)(1) and hereby

gru"àiiré pró"iáeìs' iequest for EJR for the issue and the subject year' The Providers have 60

ãuy, f.o- th" ."ceipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes the case'

Board Members ParticipatinË

W.JJ-
FOR THE BOARD:

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f1
Schedule of Providers

cc: Laurie Polson, Palmetto GBS c/o NGS (Certified Mail ilschedule of Providers)

Wilson Leong, (w/Schedule of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES,:"i( Prov¡der Re¡mtrursement Rev¡ew Board
15OB woodlawn Dr¡ve, Su¡te 10o
Baltlmore, MD 27207
410-7a6-267t
fiAR 0 I 201S

Certified Mail

Robe¡t L. Roth, Esq.
Hooper, Lundy and Bookman, P.C.
401 9th Street, NW
Suire 550
Washington, D.C.20004

RE: HLB FY 2012 DSH Medicare Part C Days/SSI Fraction Group

Provider Nos. Various
FvE2012
PRRB CaseNo. 18-0912G

Dear Mr. Roth:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' February 16,

2018 request for expedited judicial review (EJR) (received February 16,2018) for the above-

referenced appeal. The Board's determination is set forth below.

Jssue in Disrrute

The issue in dispute in this appeal is:

Wlhether the Hospitals' FY [Federal Y ear] 2072 DSH payments

were understated because they were calculated using a
Medicare/SSl fraction that improperly included inpatient hospital

days attributable to Medicare PaÍ C enrollee patients.l

Statutorv and Requlatorv Background: Medicare DSH Pavment

Part A of the Medica¡e Act covefs "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

proipective payment system ("Prs"¡.2 under PPS, Medicare pays predetermined, standardized

àmounts peidischurge, subject to ceÍain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These oases involve the hospital-specific DSII adjustment, which requircs the

I Providers'February 16, 2018 EJR Request at 2
2 See 42 tJ.s.c. $ l395ww(d)(l)-(5) t 42 C.F R. Part 412.
3 Id. t
4 See 42 U.5.C. $ l395ww(d)(5).
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Secretary to provide increased PPS payments to hospitals that serve a signifìcantly

disproportionate number of low-income patients.s

A hospital may qualify for a DSH a justment based on its disproportionate patient percentage

(.,Onn,,¡.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification ur à DSH, and it also determines the amount of the DSH payment to a qualifying

dospital.T The Dpp is ãefined as the sum oftvvo fractions expressed as percentages.s Those two

fracìions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The starute, 42IJ.S.C. $ 1395ww(d)(5)(F)(vi)(I), defines the Medicare/sSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of fhis subchapter . . . .

(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

Services C'CMS'), and the Medicare contractols use CMS' calculation to compute a hospital's

DSH payment adjustment.e

The statute, 42IJ.S.C. $ t395ww(dX5)(F)(viXII)' defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who wete not entitled to benefits under

part A of îhis subchapter, and the denominator of which is the total

number of the hospital's patient days for such period. (cmphasis

added)

5 See 42tJ.S.C. $ l39sww(d)(s)(F)(i)(l); a2c.F.R $ 412 106'
6 see 42u.5.C. $$ l395ww(d)(5XFXiXI) and (d)(s)(F)(v); a2 c F R $ al2l06(cxl)'
7 See42U.s.c. $$ r 395ww(dx5xF)(iv) and (vii)-(xiii); 42CFR $412 106(d)'
I See 42 tJ.5.C. g I 395ww(d)(5)(F)(vi)
,42 C.F.R. $ 412. r o6(bx2)-(3).
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The Medicare contractor determines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number ofpatient days in the same period'10

Medicare Advantage Proqram

The Medicare program permits its beneficiaries to teceive services from managed care entities.

The managed óare statute implementing payments to health maintenance organizations

(..HMgf,fand competitive medical plans ("CMPs") is found at 42 U.S.C. g 1395mm. The

ìtatut" ut í2 U.S.C.¡ 1395mm(a)(5) provides for'þayment to the eligible organization under

this section for individuals eruolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospiial days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembe r 4, 1990 Federal Register, the Secretaryr I stated that:

Based on the language of section 1886(d)(5XFXvÐ of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproporlionate share adjuStment computation should include

"patients who were entitled to benefits under Part 4," we believe

ii is appropriate to include the days associated with Medicare

patients who receive care at a qualified HMO' Prior to December

I,i 9ïl, we were not able to isolate the days of care associated

with Medicale patients in HMOs' and therefore, were unable to

fold this number into the calculation [of the DSH adj ustment] '

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients' Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH

adjustmentl.l2

At that time Medicare Pa11 A paid for HMO services and patients continued to be eligible for

Part A.13

with thc creation of Medicare Part c in 1997,14 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

ro ¿2 c.p.R. s 4r2.roó(bx4).
| | of Health and Human Services.
r2 55 Fed. Reg. 35,990, 39,994 (Sepr.4, 1990).
t3 Id.
ì4 The Medicare part C prugr arn did not begin opcrating until Janù ary 'l, 1999. See P-L. 105-33, I 997 HR 201 5

codified as 42 U.S.C. g I 39Zw-21 Note (c) "Enrollnent Transition. Rule.- An individual who is enrolled [in

Meáicarel on Decembãr 3 I I 998, with an eligible organization under . . [42 U.S.c. l395mm] shaÌl be considered
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.1s

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Parl A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should nol be included in the

Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of totdl patient days in the

Medicare fraclion (the denominator), and the patient's days for the

M+C beneficiary who ís also eligible for Medicaid would be

included in the numerator of the MedicaidfracTion . . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F'R'] $ a12.106(b)(2)(i) to

include the days associated with [Par-t C] beneficiaries in the Medicare fraction ofthe DSH
calculation."rT In response to a comment regarding this change, the Secretary explained that:

. . . IØe do agree îhat once Medicare beneficiaries elect

Medicare Part C coverage, they are still, ín some sense,

entitled to benefits under Medicare Part A' We agree with
the corrunenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adopting as Jinal our proposal stated in the May 19, 2003
proposed rule to ínclude the dqys associ^ted with M+C
beneficiaries in the Medicaid fraction. Instead, we are
adopting a policy to include the patient days þr M+C
beneficiaries in the Medicare fraction. . . ' if the benefìciary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicale fraction. We are revising our
regulations at $ a 12.106(b)(2)(i) to include the days

to be enrolled with that organization on January l, I 999, under part C ofTille XVIII . . ifthat organization as a

contract under that part for ploviding services olr January l, 1999 . . ." This was also known as

Medicare+Choice. The Medicare Pr€scrjption Drug, Improvement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVìll.
1569 Fed. Reg. 48,918,49,099 (Avg. 11,200a).
f 668 F"d. R"g. 27,1 54, 27,208 (May 19, 2003).
r? 69 Fed. Reg. at 49,099.
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associated with M+C beneficiaries in the Medicare fraction

ofthe DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction ofthe DSH calculation

Although the change in policy regarding42 c.F.R. $ 412.106(b)(2)(B) was included in the

Augusil 1, 2004 Federal Register, no change to the regulatory language was published until

Auiust22,2007 when the Fpy ZOOS final rule was issued.le In that publication the Secretary

notãd that no regulatory change had in fact occurred, and annorurced that she had made
..technical correòtions" to the regulatory language consistent with the change announced in the

FFy 2005 IpPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1 ,2004.

The U.S. Circuit Court for the District of C oltmbia in Allina Healthcare Services v. Sebelíus,2o

vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision.

Providers' Requesf for EJR

The Providers believe that by virtue ofthe statute, Medicare Part C days should not be included

in either the numerator or denominator ofthe Medicare/SSl fraction.2l The Providers point out

that in accordan ce wi1h 42 u.s.c. $ 1395ww(dX5XF)(vi)(I), hospital inpatients who a¡e "entitled

to benefrts under Part A" are to be included in the Medicare/SSl fraction, with all such patients in

the denominato¡ and those who are also entitled to SSI in the numerator. Patients enrolled in a

Medicare Part C plan may be "eligible" for Part A, but are not "entitled" to Part A benefits

during the months when they have given up their Part A entitlement to enroll in Part c. As a

result, the Proviclers assert, inpatient days associated with these patients do not belong in the

Medicare/SSI fraction.

The Providers believe that EJR is appropriate because they have met thejurisdiction
requirements for a group appeal22 because the providers' appeals were timely filed and the

$50,000 amount in controversy for a group appeal has been met. Further, the Providers asse¡t,

EJR is appropriate because the Board lacks the authority to invalidate the 2004 nile [codified in

the 200s iegularion af 42 C.F.R. $$ 412.106(b)(2)(i)(B) and (b)(2XiiÐ(B)l'"

Decision of the Board

Pursuant ro 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 c.F.R.$ 405.1842(Ð(1) (2017),fhe

Board is required to grant an EJR request if it clelermines that (i) the Board has jurisdiction to

t8 Id.
te '12 Fed. Reg. 47 ,130, 4'1 ,384 (Aug'J'st 22,200'7).
20 746 F.3d I 102 (D.c. cn.20t4).
?r Proviclers' EJR request at 2.
22 See42 C.F.R. $ 405.1837.
23 See 42 C.F.R. $ 405.1842(Ð(l).
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conduct a hearing on the specifìc matter at issue; and (ii) the Board lacks the authority to decide a

specific legal qu-estion reievant to the specific matter at issue because the legal question is a

c'haltenge eittrei to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling'

Jurisdictional Determination

The participants that comprise the group appeal within this EJR request have filed appeals

involving fiscal year 2072-

For appeals oforiginal NPRs for cost reporting time periods ending on or after December 31 , 2008,

p.ouid.., p."r".u-" their respective rights to claim dissatisfaction with the amount of Medicare

payment fòr a specific item ãt issue by either including a claim for the specific item on their cost

ieiotts for the period where the providers seek payment they believe to be in accordance with

Medicare policy, or self-disaltowing the specific item by following the applicable procedures for

filing cost reports under protest.2a

The Board has determined that participants involved with the instant EJR request each appealed

from an original NPR and have had Part C days excluded from the Medicaid fraction, had a

specific adjustment to the sSI fraction, or properly protested the appealed issue such that the

Iioard has jurisdiction to hear their respective appeals. In addition, the parlicipants'

documentation shows that the estimated amount in controversy exceeds $50,000, as required for

a group appeal25 and the appeals were timcly filed. The estimated amount in controversy is

..rlU¡""i to i""ul"ulation by the Medicare contractor for the actual final amount in each case'

Board's Analysis Resardine the AppçêþdlÊSuq

The group appeal in this EJR request span fiscai year 2012, thus the appealed cost repofing

perio-d fails iquarely within the time frame applicable to the Secretary's FFY 2005 IPPS rule

teing challenged. Íhe Board recognizes that the D.C. Circuit vacated this regulation in Allina

for tñe time pèriod at issue in these requests. However, the Secretary has not formally
acquiesced tã that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (a.g., only circuit-wide versus nationwide). See generally Grant lv[ed. Ctr.

v. Buriett,^214 F. Supp. 3d 68,77-82 (D D.D' 2016), appealfiled,No' 16-5314 (D'C' Cir', Oct

31,2016). Moreover, ih" D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Board were to grant EJR, the Providers would have the right to bring suit in cither the

D.i. Circuit or the circuiiwithin which they are located. See42rJ.S.C. g 1395oo(f)(l). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR rcquest.

24 42 C.F .R.5 405.1 835(aX l) (2008)
25 See 42 C.F.R. $ 405.1 837.
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Board's Decision Reea¡dine the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject year and that the

participants in this group appeal are entitled to a hearing before the

Board;

2) based upon the parlicipants' assertions regarding 42 C'F'R'

$$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B), there are no fìndings offact
for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

c.F.R. $$ 412.106(b)(2)(iXB) and (bX2XiiÐ(B)' are valid'

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $S 412.106(bX2XiXB)

and (bX2XiliXB) properly falls within the provisions of 42 U.S.C. g 1395oo(f(1) and hereby

g.unì.-tìté prouideìs' iequest for EJR for the issue and the subject year. The Providers have 60

ãuys fro- the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under disputc, the Board hereby closes the case

Board Members partici patine,:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

FOR THE BOARD:

L. Suc Andcrscn, Esq
Chairperson

Enclosures: 42U.5.C. $ l395oo(f)
Schedule of Providers

cc: Laurie Polson, Palmetto GBS c/o NGS (Certified Mail #Schedule of Providers)

Wilson Leong, (w/Sohetlule of Providers)
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HAR rl i Î"{ìlg
Certiäed Mail

Robert L. Roth, Esq.
Hooper, Lundy and Bookman, P.C.
401 9th Street, NW
Suite 550
Washington, D.C.20004

RE: HLB FY 2011 DSH Medicare Part C Days/SSI Fraction Group
Provider Nos. Various
FYE 2OO9

PRRBCaseNo. 18-091lG

Dear Mr. Roth:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' February 16,

2018 request for expedited judicial review (EJR) (received February 16,2018) for the above-

referenced appeal. The Board's determination is set forth below.

Issue in Disnute

The issue in dispute in this appeal is:

Wlhether the Hospitals' FY [Federal Year] 201 1 DSH payments

were understated because they were calculated using a

Medicare/SSl fraction that improperly included inpatient hospital
days attributable to Medicare Part C enrollee patients.l

Statutory and Resulatorv Backeround: Medicare DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospital services'" Since 1983, the Medicare
prograrn has paid rnost hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS).'? Under PPS, Medicare pays predetermined, standardized

ãmounts perdischarge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

I Providers' February 16, 2018 EJR Request at 2.
2 See 42tJ.S.C. $ l395ww(d)(l)-(5);42 c.F.R Paft412.
3 Id.
4 See 42 tJ .S.C. $ l395ww(d)(5).
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Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.)

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
("nff '1 e As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualifrcation as a DSH, and it also determines the amount of the DSH payment to a qualiffing
hospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was 'entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(dX5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numemtor of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) v,terc entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days
for such fiscal year which were made up ofpatients who (for such

days) werc entitled to beneJìts under part A ofthis subchapter . . . .

(emphasis added)

The Medica¡e/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.e

The statute,42 U.S.C. $ l395ww(dX5)(F)(vi)(I!, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entilled to benefits under
part A of this subchapter, and the denominator of which is the total
number ofthe hospital's patient days for such period. (emphasis

added)

5 sce 42 U.S.c. $ l39sww(d)(s)(F)(i)(I); a2 c.F.R. $ 412.106.
6 see 42u.5.c. $$ 139sww(d)(s)(F)(iXl) and (d)(5XF)(v); 42 c.F.R. $ al2.l06(c)(l).
7 See 42tJ.S.C. gg 1395ww(dxs)(FXiv) and (vii)-(xiii); 42 C.F.R. $ 412 106(d).
8 see 42 U.S.c. $ l39sww(d)(s)(F)(vi).
e 42 C.F.R. $ 412.106(bX2)-(3).
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The Medicare contractor determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total numbè¡ ofpatient days in the same period.lo

Medicare Advantaqe Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under parl A ofthis subchapter and enrolled under part B ofthis subchapter . . ."
Inpatient hospital days for Medicare beneficiaries eruolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days,

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of section 1886(d)(5XFXvi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the caiculation [of the DSH adj ustment].
However, as ofDecember 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO clays in the SSl/Medicare percentage [of the DSH
ad justment].12

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part 4.13

With the creation of Meclicare Parl C in 1997,t4 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their

ro 42 c.F.R. $ 4l2.lo6(bx4).
rr of Health and Human Services.
12 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990).
t3 Id.
ìa The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997HR2015,
codi/ìed as 42lJ.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled fin
Medicarel onDecember3l 1998, with an eligible organization under. . .[42U.S.C. l395mm] shall be considered
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care under Parl A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.ts

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. \ . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once ø beneficiary elects Medicare Part C, those patient days
attributable To the beneficiary should not be included in the

Medicare fraction of the DSH patient pelcentage. These patient
days should be included in the count oftotal patient days in rhe

Medícare fraction (the denominator), and the patient's days for the

M+C beneficiary who is also eligible for Medicaid would be

included in the numerator of the Medícaidfrãctìon . . . (emphasis

added)16

The Secretary purportedly changed her position in the Federal fiscal year ("FFY) 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."lT In response to a comment regarding this change, the Secretary explained that:

. . . We do ogree that once Medicare beneJìciaries elect
Medícare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposal stated in the May 19, 2003
proposed rule to ínclude the days ctssocictted with M+C
beneficiaries in the Medicaidfraction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

to be erìroÌled with that organization on J anuary l, 1999, under part C of Title XVIII . . if that organization as a

contract under that part for providing services on January 1, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+choice program with the new Medicare Arlvantage
program under Part C of Title XVIII.
1569 Fed. Reg. 48,91E, 49,099 (Aug. I I,2004).
f 668 F"d. R"g. 27,154,27,208 (May lg,2oo3).
¡7 69 Fed. Reg. at 49,099.
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associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of t}le DSH calculation.

Although the change in policy rcgarding42 C.F.R. $ 412.106(bX2XB) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
Auþ's122,2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change an¡ounced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision'

Providers' Request for EJR

The Providers believe that by virtue of the statute, Medicare Part C days should not be included
in either the numerator or denominator of the Medicare/SSl fraction.2l The Providers point out
rhar in accorda¡ce with 42 u.s.c. $ l395ww(dX5XF)(vi)(I), hospital inpatients who are "entitled
to benefits under Part A" a¡e to be included in the Medicate/SSl fraction, with all such patients in
the denominator and those who are also entitled to SSI in the numerator. Patients enrolled in a

Medicare Part C plan may be "eligible" for Part A, but are not "entitled" to Part A benefits

during the months when they have given up their Part A entitlement to eruoll in Part C. As a

result, the Providers assert, inpatient days associated with these patients do not belong in the

Medicare/SSI fraction.

The Providers believe that EJR is appropriate because they have met thejurisdiction
requirements for a group appealz2 because the providers' appeals were timely filed and the

$50,000 amount in controversy for a group appeal has been met. Further, the Providers assert,

EJR is appropriate because the Board lacks the authority to invalidate the 2004 rule [codified in
the 200i ieeulation at 42 C.F.R. $$ 4t2.r06(b)(2)(i)(B) and (bX2Xiii)(B)1.'z3

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the
Boa¡d is required to grant an EJR request if it detennines that (i) the Board has jurisdiction to

lA t,r
te 72 F cd. Reg. 4'7 ,130, 47 ,384 (August 22, 2007).
20 746 F.3d 1102 (D.C. Cir.2014).
2¡ Providers' EJR request at 2.
22 See 42 C.F.R. $ 405.1837.
23 See 42 C.F.R. $405.1842(Ð(1).
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conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictiolal Determination

The participants that comprise the group appeal within this EJR request have filed appeals

involving fiscal year 201 1.

For appeals oforiginal NPRs for cost reporting time periods ending on or after December 31 , 2008,

providers preserve their respective rights to claim dissatisfaction with the amount of Medica¡e

payment for a specifrc item at issue by either including a claim for the specific item on their cost

reports for the period where the providers seek payment they believe to be in accordance with
Medicare policy, or self-disallowing the specific item by foilowing the applicable procedures for
filing cost reports under protest.24

The Board has determined that participants involved with the instant EJR request each appealed

from an original NPR and have had Part C days excluded from the Medicaid fraction, had a

specific adjustment to the ssl fraction, or properly protested the appealed issue such that the

Board has jurisdiction to hear their respective appeals' In addition, the participants'

documentation shows that the estimated amount in controversy exceeds $50,000, as required for
a group appeal2s and the appeals were timely frled. The estimated amount in controversy is

subject to recalculation by the Medicare contractor for the actual final amount in each case.

Board's Analysis Regardins the Appealed Issue

The group appeal in this EJR request span fiscal year 20ll,thus the appealed cost reporting
period falls squarely within the time frame applicable to the Secretary's FFY 2005 IPPS rule

being challenged. The Board recognizes that the D.C. Circuit vacated this regulation in Àllina
for the time period at issue in tlese requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwide). See generally Grant Med. Ctr.

v. Burwell,204 F. Supp. 3d68,77-82 (D.D.D.2016), appealfiled,No. 16-5314 (D.C. Cir., Oct

31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within whioh they are located. See 42 U.S'C' $ 1395oo(f)(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

ofthis EJR request.

24 42 C.F.R. $ aos.l83s(a)(l ) (2008).
25 See 42 C.F.R. $ 405. I 837.
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Board's Decision Regardins the EJR Request

The Board finds that:

1) it has jurisdiction over tle matter for the subject year and that the
participants in this group appeal are entitled to a hearing before the
Board;

2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

c.F.R. $$ 412.r06(b)(2)(1)(B) and (bX2Xiii)(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.i06(bX2XÐ(B)
and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ l395oo(f.)(1) and hereby
grants the providers' request fo¡ EJR for the issue and the subject year. The Providers have 60

days from the receipt ofthis decision to institute the appropriate action forjudicial review. Since
this is the only issue under dispute, the Board hereby closes the case.

Board Members Participatinq:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

FORTHEBOARD

W*J-J--
L. Sue Andersen, Esq.
Chairperson

Enclosurcs: 42 U.S.C. $ 1 395oo(f)
Schedule of Providers

cc: Laurie Polson, Palmetto GBS c/o NGS (Certified Mail w/Schedule of Providers)
Wilson Leong, (w/Schedule of Providers)
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Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 2t2O7
4to-786-2671

CERTIFIED MAIL

corinna coron, President lfAR ft T ltt[
Healthcare Reimbursement Services, Inc.

c/o Appeals Department
17101 Preston Road, Suite 220
Dallas, TX 7524A 'J.372

RE: HRS FMOLHS 2006 SSI Fraction Medicare Managed Care Part C Days CIRP Group

PRRB Case No. L6-L440GC

HRS FMOLHS 2006 DSH Medicaid Fraction Medicare Managed care Part c Days clRP Group

PRRB Case No. !6-1442GC

Specifically: Our Lady ofthe Lake Regional Medical Center (19-0064), FYE 06/30/2006

Dear Ms. Goron:

The provider Reimbursement Review Board (the Board) has reviewed your February 15, 201'8 Schedules of
providers in the above-captioned appeals which you submitted in relation to a request for expedited judicial

review (EJR) on February 26, 2018. The Board notes that each group contains only one participating

provider.

pursuant to 42 C.F.R. s 405.1837(b), "[T]wo or more providers under common ownership or control that

wish to appeal to the Board a specific matter at issue . . . must bring the appeal as a group. Although a

co--onìisue related party (ciRP) group may be formed with a single provider, the group must have at least

two participants upon full formation.l

Upon review, the Board finds that there is not a pending individual appeal for this Provider for the 2006 FYE

to which the SSI Fraction Manâged Care Part C Days and Medicaid Fraction Managed Care Part C Days issues

can be transferred. The Provider has a combined estimated reimbursement impact of over $600,000, which

is well over the minimum threshold required for an individual appeal. Therefore, the Board is electing to

convert Case No. 16-1440GC to an individual appeal for Our Lady of the Lake Regional Medical Center for FYE

2006. The new case which will now be called Our Lady of the Lake Regional Medical Center (Case No. 16-

1440) will include both the sst Fraction and Medicaid Fraction Managed care Part c Days issues As there are

no remaining participants/issues in Case No. 16-1442GC, the case is heleby closed'

please reference Case No. 16-1440 in future correspondence regarding 0ur Lady ofthe Lake Regional

Medical Center's FyE 2006 appeal. The Board's determination on the request for EJR will be issued under this

individual case number under separàte cover once the Board has reviewed the other jurisdictional elements

Board Membels:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA

Gregory H. Ziegler, CPA, CPC-A
Chairperson

cc: Mounir Kamal, Novitas Soìutions, Inc. (.1-H)

Wilson C. Leurrg, Esq., CPA, Federal Specializcd Scrvices

v;k=
1 Board Rule 12.5 (lssued Aug.21, 2008; Revised July 1, 2009; March 1,20L3; luly l'201'5'
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1508 Woodlawn Drive, Su¡te 100
Balt¡more, MD 27207

'ùffiii'ib
PRRB Case No. 12-0559GC

Robert L. Roth
Hooper, Lundy & Bookman, P.C.
401 gth Street, N.W.
Sulte 550
Washington, DC 20004

CERTIFIED MAIL

Byron Lamprecht
Wisconsin Physicians Service
2525 N 117th Avenue, Suite 200
Omaha, NE 68164

Re:

FYE

PRRB Case No. 12-0559GC
Expedited Jud¡c¡al Rev¡ew
HCA FFY 2006 Outlier Threshold Group
09/30/2006

Dear Mr, Roth and Mr, Lamprecht:

The Provider Reimbursement Review Board ("Board" or "PRRB") reviewed the Group'S

February 2,2OLA Expedited ludicial Review ("EJR") Request. The Board determined that it
nas ¡urisaiåtion ovei all of the providers in the Group. The Board finds that the Outlier

rhreähol¿ issue appealed by the Group is appropriate for EIR and hereby grants the Group's

request, This EJi closes Case No. 12-0559GC. The Board's determ¡nation is outlined below.

Background

The group appeal presents the claim that the hospitals received insuff¡cient outl¡er
payments fòr discharges that occurred during the port¡ons of their fiscal years that came

w¡tfr¡n federal Fiscal Yèar ("FFY") 2006, and challenges the methodology (.including data) that
the Secretary used to calculate these outlier payments.l More specifically, the hosp¡tals are

challenging the outlier payment methodology, including the "outlier threshold" that the

Secreta-ry ;dopted in FFy 2006 IPPS Final Rule (70 Fed. Reg. 47278, 47493-96 (Aug. 12,

2005)).'z 42 U'S.c. I 1395ww(d)(s)(A) (eÛìphasis added) provides:

(ii) . . , tal hospital may request additional payments in any case
where charges, adjusted to cost, exceed . . the sum of the
applicable DRG prospect¡ve payment rate plus any amounts
payable under subparagraphs (B) and (F) plus a fixed dollar
amount determined by the Secretary.

(iii) The amount of such additional payment under
clause[] . . , (ii) shall be determined by the Secretary and

Group

1 Group's Request for EJR ("EJR Request") at 7, Feh. 2, 2oL8.
2 EIR Request at 2.
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shall , . . approximate the marginal cost of care beyond the

- 
cutoff po¡nt applicable under c¡ause . . ' (ii)'3

The "fixed dollar amount" represents the outlier threshold' The Group states:

By statute, total outlier payments for a federal fiscal year can

"not be less than 5 percent nor more than 6 percent of the total
payments projected or estimated to be made based on DRG

prospective payment rates for discharges in that year'" 42U'S'C'
b 1395ww(d)(5)(n)(iv). The Secretary implements this
iequirement by setting the outlier threshold generally (and for
FFY 2006) so that predicted outller payments would equal 5'10lo

of predicfed total DRG payments' See 70 Fed. Reg' at 47495'
To pay for outliers, the Secretary ¡s required to make a

corresponding 5'1olo cut to the national base payment rate (the

"standardized amount") for each patient discharge' 42 U'S'C'

5 1395ww(d)(3)(B). Thus, Congress requires the Secretary to
ãesign the annual outlier threshold so that the 5'1olo cut ¡n the
stanãard DRG payments goes back to the hospitals in the form
of outl¡er Payments'4

The Group contends that, for FFY 2006, the secretary's outlier methodology and data

caused the outlier threshold to be set too high, which caused all of the outl¡er payments made

during FFy 2006 to be too low.s Therefore,.the Group argues, the Secretary failed to pay out

tfre tõtal amount of the outlier "pool" created by a reduction in standardized payments, and

otherwise acted unlawfully.6 The Group states that, in the FFY 2007 IPPS Final Rule, the

éã.i"tuiv indicated that the target was not met, stating that outl¡er payments were only

4.620/0 oi total DRG payments in FFY 2006.7 Thus, the Group contends that there is no factual

dispute as to whethär the Secretary met the target percentage'8

The hosp¡tals also challenge the secretary's actions as arbitrary and capricious. The

croup contendé that the secretary failed to take into account the comments submitted during

the r;lemaking process and instead continued an "imperfect process," when a more accurate

method shoulã ånd could have been used.e The Group states that the Board does not have

the authority to rule on this issue because it is bound by the regulations and cannot set aside

the outlier threshold established by the Secretary.l0 The Group requests that the Board grant

EJR for th¡s ¡ssue.

Board Determination

The regulation governing EIR states:

(a)(1) This sect¡on implements prov¡sions in section 1878(f)(1)
of-the Act that g¡ve a provider the right to seek EJR of a legal

3 /d. (cìting 42 u.s.c. S 139sww(d)(s)(A)(ii) and (iii)).
4 EJR Request at 2.
s ld. at 3.
6 td.
1 td.
3 ld.
s td.
10 /d. at s.
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question relevant to a specific matter at issue in a Board appeal
if there is Board jurisdiction to conduct a hearing on the matter
(as described in $ 405.1840 of this subpart), and the Board
determ¡nes it lacks the authority to decide the legal question (as

described in 5 405'1867 of this subpart, wh¡ch explains the scope
. of the Board's legal authority).

(f)(1) The Board's decision must grant EJR for a legal question
relevant to a spec¡fic matter at issue in a Board appeal if the
Board determ¡nes the following conditions are satisfied:

(i) The Board has jurisdiction to conduct a hearing on the spec¡fic
matter at ¡ssue . . ,

(ii) The Board lacks the authority to decide a specific legal
quest¡on relevant to the specific matter at issue because the legal
question is a challenge either to the const¡tutiona lity of a

, provision of a statute, or to the substantive or procedural validity
of a regulation or CMS Ruling'11

Therefore. the Board must first determine jur¡sdiction before deciding whether ¡t lacks the
legal authority over the outlier threshold issue.

Ju r¡sd iction

In order to have a r¡ght to a Board hearing, the providers in the group must be

dissatisfied with their final determinations of the total amount of reimbursement due the
providers; the amount in controversy must be at least $50,000; the date of receipt by the
board of ihe providers' hearing request must be no later than 180 days after the date of
receipt of the providers' final determinations; and, the matter at issue in the group appeal

involves a single question of fact or interpretation of law, regulations, or CMS Rulings that is

common to each provider in the group.12 The Schedule of Providers shows that each of the
hospitals timely appealed,13 The estimated reimbursement amount for the 296 providers

involved ¡s $10,160,721.00.ra Fu rther, as the FYE is prior to the 12/3I/08 reg u lat¡on cha nges,

Bethesda Hosp. 455,n v. Bowen,4B5 U.S. 399 (1988) applies, allowing the providers to "self-
d¡sallow" the outlier fixed loss threshold, as they would not have an audit adjustment on their
cost reports. All ofthe providers appealed from original NPRs. Therefore, the Board finds that
it has jurisdiction over all of the providers pursuant lo Bethesda Hosp. Ass'n v. Bowen.

Leqal Authoritv

42U.5.C. S 1395oo(f)(1) and 42 c.F.R, g 405.7842 permit EJR if the Board determines
that it does not have the authority to decide a question oF law, regulation, or CMS Rul¡ng' in
this case, the croup challenges the validity of the Secretary's outlier determination under 42
u.s.c. 59 1395ww(d)(3)(B) and (cl)(5)(A) (outlier statutes); 42 C.F.R. 55 412.8(b),
+t2.BOGf; and, 70 Fed. Reg. 47278 (Aug. 72,2005). The croup states that the Board lacks

11 42 c.F.R. S 4O5,1.842.
12 42 C.F.R.5 405.1837.
13 Schedule of Prov¡ders, Jan. 28, 2018.
14 ld.
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the authority to set aside the outlier threshold or aspects of the outlier methodology because

they were published in regulatory form by the secretary.ls The Group mentions that the
goãrd issued EJR in an earlier, similar case (Case No. 11-o057cc) for FFY 2004.16 Therefore,

the Group believes EJR ¡s appropr¡ate and requests the Board to grant EJR'

The Board finds that the outlier issue properly falls within the provisions of 42 C'F.R'

5 405.1S42 since it ¡s a challenge to the substantive validity of the secretary's application of

fhe outlier statutes and regulatirens. The Board lacks the authority to determine whether the

ð"i*tãw;r outlier threshoid was valid. The Board agrees with the Group that ¡t lacks legal

authority in this case. The Board finds that:

(1) It has jurisd¡ct¡on over the matter for the subject years and that the part¡cipants

in theie group appeals are entitled to a hearing before the Board except as

otherwise noted above;
(2)BasedupontheProviders'assertionsregarding42U'S'C'551395ww(d)(3)(B)and

(d)(s)(À); 42 C.F.R. 55 412.8(b), 412.80(c); and, 69 Fed. Reg' 489Ls, 4e27s-78

fni'g.'ìr, zoO+), there are no findings of fact for resolut¡on by the Board;

t:l it ¡ð bound by the applicable ex¡st¡ng Medicare law and regulation (42 c.F.R.

5 405.1867); and,
(+) ít is withoui the authority to decide the legal question of whether the Secretary's

fixed loss threshold for outlier payments is valid'

Accordingly, the Board finds that the outl¡er issue properly falls w¡thin the provisions

of 42 U.S.C, S i395oo(f)(1) and hereby grants EJR for the issue and subject year(s)' The

ãrorp ìur OO" aays froni'ttie receipt of this decision to ¡nstitute the appropriate action for
judicial review. Since this is the only issue under dispute, the Board hereby closes the case'

BOARD MEMBERS
L. Sue Andersen, Esq '
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

Enclosure:

cc:

1s EIR Request at 5.

FOR THE BOARD:

L. Sue Andersen, Esq
Cha¡rperson

Schedule of Providers

Wilson C. Leong, Esq., CPA, Federal Specialized Services

L6 Id.
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Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Su¡te 100
Balt¡more, MD 2t2O7
470-746-267 7

ITAR Û 1 EOTT

L. Sue Andersen, Esq.
Chairperson

Federal Specialized Services
Wilson C. Leong, Esq., CPA
PRRB Appeals
rTor S. Racine Avelue
Chicago, IL 6o6o8-+o5B

Nathan Summar
Vice President Revenue Management
Community Health Systems, Inc.

4ooo Meridian Boulevard
Franklin, TN 37o67

RE: Springs Memorial HosPital
Provider No. 4z-oog6
FYE 7t/3o/2ot4
PRRB Case No. t7-1744

Dear Mr. Summar:

The provider Reimbursement Review Boarcl ("Board") has reviewed correspondence from you, dated

Ê;;;;;;, ;;ìtt^t*ããi""ã W tf,. Board on Fàbruary zo, zor8). The correspondence, which is a copvofa

"ou". 
l"tté. u¿a."Àsed to the-Medicare Contractor, transmits the Providels preUminary position paper. In

"áaiiiåi, 
ii 

"á"i*s 
that all issues, except Merlicaid EligibÌe Days and SSI Provider specific, have been

transferred lo grouP aPPeaìs'

Upon review the Board notes that this case was dismissed by the Board on July 18, zorT b-ec-ause the

arineal was not filed in conformance with 42 C.F.R. 5 4o5.r835 and the Board Rules as it did not include a

"ãiV "i 
tfr" n"rt ¿etermination in dispute. rlyou disa_gree with the Board's dismissal, you may request a

."üstat"-".rt of the appeal under RuÈ 46 of tlre PRRB rules. PRRB Rule 46.r, in part, states:

A Provider may request reinstatement of an issue(s) or case within three years from the qate

ofthe Board,s áecision to dismiss the issue(s)/case or, if no dismissal was issued, within three

Våu., ãf ifr" Boar¿l's receipt of the- Provider's withdrawal of the issue(s) (see 4z C.F.R. S

äðs.raSs addressing reopiening of Board decisions)' The request for reinstatement is a

,,'oiiotr ánd must bã in writin"g setting out the reasons for reinstatement (see Rule 44
governing motions).

With regarcl to your statement, that all issues have been transferred to grouÐ! with the exception of

iuå¿i"^fr-¡figifjl" Days and SSi Provider Specific, the Board has no record of any transfer requests for the

ãaft"i-i"*"" tîæ *erå appealed in this casé. Because the case is in a closed status, any request to transfer

an issue to a group appeal would be denied by the Board'

Board Members:
L. Sue Andersen, Esq.
Charlotte F. Benson, C.P.A.
Gregory H. Ziegler

cc: Wisconsin Physicians Service
Byron Lamprecht
Cost Report APPeals
2525 N 117th Avenue, Suite zoo
Omaha, NE 68164
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CERTIFIED MAIL

Quality Reimbursement Services, Inc.
James C. Ravindran
President
150 N. Santa Anita Avenue, 5704
Arcadia, CA 91006

Noridian Healthcare Solutions, LLC
John Bloom
Appeals Coordinator
JF Provider Audit Appeals
P.O.Box 6722
Fargo, ND 58108-6722

RE: Jurisdiction Decision
St. Alexius Medical Center
Provider. No. 35-0002
FYE 6130/2009
PRRB CaseNo. 14-1127

Dear Mr. Ravindran and M¡. Bloom,

The provider Reimbursement Review Board ("Board") has reviewed the jurisdiction documents

in the above-referenced appeal. The Board finds that it does not have jurisdiction over the last

issue in the appeal: Medicaid Eligible Days. The decision is set fo¡th below'

Background

On May 31,2013,the Provider, St. Alexius Medical Center, was issued an origìnal Notice of
n.og.u; nái-tursement (NpR') for fiscal year end C'FYE') 613012009. The Provider filed its

appãal request with the Board on November 29, 2013, in which it appealed 8 issues, including

the Medicaid eligible daYs issue'

The Medicare Contractor filed ajurisdictional challenge with the Board on January 8, 20i5, over

two issues: Medicaid Eligible Days and Rural Floor Budget Neutrality Adjustment ("RFBNA").

The provider has since withdrawn the RFBNA issue, therefore the Boarcl will not address that

poftion of the j urisclictional chailenge. The Provider responded to the jurisdictional challenge on

February 4.2015.

Medicare Contraclor's Contentions

The Medicare Contracto¡ argues that the Board does not have jurisdiction over the Medicaid

Eligible Days issue because the Provider did not include a claim f'or the specil-rc item on its cost
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I P¡ovider's Jurisdictional Response at 4.
2 42 c.F.R. $ 405.1 E35(a).

report, nor did it self-disallow the days by protesting them on the cost leport. The Medicare

Côntractor concludes that the Provider did not preserve its right to claim clissatisfaction with

those days in accordance with 42 C.F.R, $ 405.1835(a).

Provider's Contentions

The provider argues that the Board has jurisdiction over the Medicaid eligible days issue because

there was an adjustment to its DSH payment on its cost report. Additionally, the Provider argues

that the necessary documentation for Medicaid eligible days is not available from the State in

time, therefore túe days were self-disallowed on its cost report'l

Board's Decision

The provider is appealing from a 613012009 cost report, which means that it either had to claim

the cost at issue or it is subject to the protest requirement in o¡der for the Boa¡d to have

jurisdiction.

Pursuant ro 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.183 5 - 405.1840 (2008), a provider has

a right to a hearing befóre the Board with respect to costs claimed on a timely filed cost report if
it is dissatisfied *ith th" ftnal determination of the intermediary, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days

ofthe date ofreceipt ofthe final determination. The jurisdictional issue presented here is

whether or not this hospital has preserved its right to claim dissatisfaction with the amount of
Metlicare payrnent. "Aprovider...hasarighttoaBoardhearing...onlyif-(1)theprovider
has presetved its right to claim dissatisfaction . . . by. .. [i]ncluding a claim for specilic

iterirls) on its cost report... or.,. self-disallowing the speciÍic item(s) by . . . filing a cost

report under protest.'

The provider cited to adjustments and also indicated that the issue was self-disallowed in its

appeal request. There is nothing in the record to indicate that the Provider claimed eligible days

oï its cosi report or tlat it included the days as a protested amount. Therefore, the Boartl fìnds

that it does not have jurisdiction over the eligible days issue.

Conclusion

The only issue pending in the appeal is the Medicaid Eligible Days issue. The Board finds that it
does noi have ¡urisdiction over the Medicaid L,ligible Days issue because the Provider did not

claim or proteit the days on its 6/30/2009 cost repoÍ and dismisses thc issue from this appeal.

As no issues remain pending in the appeal, PRRB Case No. 14-1127 is hereby closed and

removed from the Board's docket.

Review of this dete¡mination may be available under the provisions of 42 u.S.c. $ 1395oo(Ð

and 42 C.F.R. $$ 405.1875 and 405.1877.
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Boarcl Members P articiPêltnË
L. S¡e Andersen, Esq.

Gregory H. Ziegler, CPA, CPC-A
Charlone F. Benson, CPA

FOR THE BOARD

L. Sue Andersen, Esq'
ChairPerson

Enclosures: 42 U.S.C. $ l395oo(f) and 42 C'F'R' $S 405'1875 and405'1877

cc: Wilson Leong, FSS

fl,.
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CERTIFIED MAIL

Hall, Render, Killian, Heath &' LYman
Daniel F. Miller, Esq.

1 I 1 E. Kilbourn Avenue
Suite 1300
Milwaukee, Wl53202

Jurisdiction Decision
St. Luke's HosPitaì of Duluth
Provider. No. 24-0047
FYE 12131/2008
PRRB Case No.13-3675

National Government Services

Danene Hartley
Appeals Lead
MP: INA 101-4F42
P.O.Box 6414
Indianapolis, IN 46206-647 4

RE:

Dear Mr. Miller and Ms. HartleY,

The Provider Reimbursement Review Board ("Board") has reviewed the jurisdiction documents

in the above-referenced appeal. The decision is set forth below'

Background

On June lg,2009,the provider submitted its cost repott, which included 5,888 Medicaid eligible

days, to the Medióare Contractor.l On May 5,2010, the Medicare Contractor emailed the

práuid", indicating that it would be disallowing 588 Medicaid eligible days because they needed

to be verified by tñ" Stut" which would not be completed by the time the Medicare Contractor

*"u r"q"i."A to complete the audit.2 The email also stated that the Provider should request those

auy. i., u ,"op"ning. on Novembe¡ 18, 2010, the Provider submitted a listing of days to the

Mádicare Corrtru"to. for review and incorporation in the final settlement.3 The Medicare

Contractor retumed that listing to the Provider on October'25, 20i 1, and referred to its May 2010

email that it could not revi"*ãnytttit g else, and that the Provider should request a reopening'a

on March 72,2}13rthe Provider was issued an original Notice of Program Reimbursement

f;ñpn,,l for áscal year end 12/31/2008. The Medicare Contractor Íemoved 559 Medicaid

I Provider's Response to Jurisdictional Challenge at 5'
2 Medicare Contiactor's Jurisdictìonal Challenge, Exh¡bit I-3 at 4'
3 .¿d at Exhibit l-3 at 2.
4 /d at Exhibit l-3 at l.
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5 Medicare Contractor's Jurisdìctional Challenge at 3'
6 Provider's Response to Jurisdictional Challenge at 5
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eligible days in the NPR. The Provider frled its appeal request with the Board on September 9,

ZOll, an¿included Medicaid eligible days as one ofthe five issues it appealed.

On Octobe¡ 18,2013, the Provider again submitted a listing of Medicaid eligible days to the

Medicare contractor and asked to resolve the appeal. The Medicare contractor audited the

Medicaid days as part of the resolution of the appeal atrd submitted a draft Administratìve

Resolution C'A/R') allowing an additional 2503 days'

The Board received the Medicare Contractor's Jurisdictional Challénge over the Medicaid

eligible days issue on Novembet 22,2016;the Provider responded on December 20,2016.

Medicare Contractor's Contentio4s

The Medicare Contractor argues that the Board does not have jurisdiction over the Medicaid

Eligible Days issue because the Provider did not include a claim for the specific item on its cost

..pã.t, trot áid it self-disallow the days by protesting them on the cost report. The Medicare

Cåntráctor concludes that the Provider did not preserve its right to claim dissatisfaction with

those days in accordance with 42 C'F'R. $ 405.1835(a).

on November 18, 2010, the Provider attempted to amend its cost report hling to revise the

operating and capital DSH reimbursement to include even mole additional Medicaid paid and

unpaid Jigible days. The Medicare Conhactor indicates that it retumed the documentation to

thË providãr becaúse a full review ofthe DSH was completed during audit, and indicated that the

Provide¡ should file a reopening request, which it did not do for eligible days.5

The Medicare Contractor concludes that there is no final determination over the additional

Medicaid paid and unpaid eligible days, the¡efore the Board should find that it does not have

jurisdiction.

Provider's Contentions:

According to the Provider, its NPR inclÙdes an adjustment to Medicaid eligible days from 5,888

¡o 5,329. 
-The 

Provider argues that the Medicare Contlactor's issuance ofan "erroneous"

adjustment, coupled with its failure to adhere to CMS regulatory and Program guidance, refutes

thá Medica¡e Cåntractor's jurisdictional challenge under the holding of Bethesda Hospital Assoc.

V' Bowen,485 U.S. 399 (1988) ¿trtd Banner Hearl Hospital v. Burwell,201 F. Supp. 3d 1 31

(D.D.C. Z'Ot6¡. the froìider also argues that it faced plactical impedimcnts in obtaining verified

Medicaid eligibility data.

The Providcr submitted its cost report for 12131/2.008 on June 
',l 8, 2009, and included 5,888

Meciicaid eligible patient days, wúich the Medicare Contractor accepted.6 In the spring of 2010,

the provider iupplãmented iis filing with State-verified listings of Medicaid eligible days and

requested u r".rirìon to the days."po.t"d. This submission included Wisconsin State verihed

daà for 5gg Wisconsin Me¿icaid hMo DSH days, which the P¡ovider stätes rùere claimed on its
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as-filed cost report.T The Medicare Contractor responded that it was not able to review the

revised listing and disallowed the 588 days and indicated that the Provider should request the

588 days as a reopening after the NPR is issued. In November 2010, the Provider submitted
additional updated documentation for verified Minnesota and Wisconsin paid Medicaid lists and

updated eligible but unpaid days.8

The Medicare Contractor and Provider agree that no objection has been raised to the 585

Medicaid HMO DSH Days. The dispute arises with regard to the State-verified Medicaid
eligible days that the Provider initially submitted to the Medicare Contractor in November 2010.

The parties were in the process of completing an Administrative Resolution when the Medicare

Contractor frled this jurisdictional challenge.e

Boardts Decision

The Provider is appealing from a 12/31/2008 cost report, which means that it either had to claim
the cost at issue or it is subject to the protest requirement in order for the Board to have
jurisdiction. Pursuantto42U.S.C.$l395oo(a)and42C.F.R.$$405.1835-405.1840(2008),a
provider has a right to a hearing before the Board with respect to costs claimed on a timely filed
cost report if it is dissatisfied with the final determination of the intemediary, the amount in
controversy is $10,000 or more (or $50,000 for a group), and the request for a hearing is filed
within 180 days ofthe date of receipt ofthe final determination. The jurisdictional issue

presented here is whether or not this hospital has preserved its right to claim dissatisfaction with
the amount of Medicare payment. "A provider. . . has a right to a Board hearing . . . only if - (1)

theproviderhaspreserveditsrighttoclaimdissatisfaction'..by..'[i]nclttclingaclaimfor
specific item(s) on its cost report... or...self-disallowing the specific item(s) by. .. filing a

cost report under protest.lo

The Board finds that it does not have jurisdiction over the additional Medicaid eligible days that
are the subj ect of this appeal. Because the Provider appealed from a 12131/2011 cost repoÍ, it
was required to either claim the days or protest them, and it did neither. Therefore, the Board
concludes that it does not have jurisdiction and dismisses the Medicaid eligible days issue from
this appeal.

As the Medicaid eligible days was the only issue pending in the appeal, PRRB Case No. 13-3675
is hereby closed and removed from the Board's docket.

Review of this determination may bc available under the provisions of 42 U.S.C. 5 1395oo(f)
and 42 C.F.R. $$ 405.1875 and'405.1877.

1ld.
8 ld. at 6.
e Id. at 8.
ìo 42 C.F.R. $ a05.1835(a).
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Board Members Participating:
L. Sue Andersen, Esq.

Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FORTHE BOARD

L. Sue Andersen, Esq
Chairperson

Enclosures: 42U.5.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and 405'1877

cc: Wilson Leong, FSS
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HÁR r I mT&

PRRB Case Nos. 15-34OOGC;76-O244GC;77-O5O7G', L7-2332Gì L7-1929Gi 18-008lGC;
16-1459G; 16-2096GC; 17-L75lGì 17-0536GC; 17'0558Gc

CERTiFIED MAIL

Stephen P. Nash
Squire Patton Boggs (US) LLP
1801 california Street
Suite 4900
Denver, CO 80202

Re:

Dear Mr. Nash:

The provider Reimbursement Review Board ("Board" or "PRRB") reviewed the Groups'
Expedited lud¡cial Review ("EJR") Requests,l The Board determined that it grants jurisdiction

¡n part and denies jurisdiction in part, The Board further determined that the Outlier F¡xed

Loss Threshold 1"fir"¡ issu" appealed by the Groups listed above is appropriate for EJR. This

EJR decis¡on closes case Nos. 15-340OGCi L6-O244GCì L7-O5O7G1 L7-2332G; 77-L929G;
18-00B1GC; 16-1459G; 16-2O96GC; 17-l757ci 17-0536GC; and, 17-0558GC' The Board's

determinatlon is outl¡ned below.

Exped¡ted Judícial Review
tS-3¿OOGC Squire Patton Boggs 2013 Med¡care Outliers - Banner Health CIRP

Group
tA-rjZq+CC Squire patton Boggs 2O72-2013 Medicare Outlier - Allina Health CIRP

Grou p
tl-CiSOle Squire Patton Boggs 2013 Medicare Outliers - NPR Optional Group

]-7-2332G Squire Patton Boggs 2014 Medicare Outliers - NPR Optional Group II
L7-lg2gg Squire Patton Boggs 2015 GA Medicare Outlier Group
18-oo8lcc Squire Patton Boggs - Banner Health 2015 Medicare Outliers CIRP

Group
16-1459G Squire Patton Boggs 2014 Medicäre Outllers Group

16-2O96GC Squire Patton Boggs Lee Memorial 2014 Medicare Outliers CIRP

X7-L757Ê Squire Patton Boggs 2015 Medicare Outl¡ers - Optional Group

17-O536GC Squ¡re Patton Boggs 2014 Medicare Outliers - Banner Health CIRP

Group
rz-ossscc squire Patton Boggs 2014 Medicare outliers - Allina Health GIRP Group

1The Groups requested EJR on e¡ther Feb. 2or Feb 5,2018 ("EJR Request")
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Background

The issue under appeal is described as:

Whether CMS reimbursed the providers for the full amount of the

supplemental outlier payments to which the providers are

entitled under iñã social'securitv Act' 95 1886(dXsXA)(i)-(i"l
and (d)(3)(B); 

- 
see also 42 U'S'c' 95 1395ww(d)(5)(n)(¡)-(¡v)

and (d)(3)(s)'

In request¡ng EJR, the Groups stated:

TheProviderscontendthattheMedicareoutlierregulat¡ons-
sfecificatly, tñe àgulations found at 4^2 C'F'R' 55 412'80 through

412.86andtneór¡esofannualIPPSregulationsresultingin
establishing ihe outl¡er Fixed Loss Threshold ("FLT") for their

FYE . ' . - arå contrary to the Social Security Act and the intent

of the congr;ss, are árbitrary and capricious' and are otherwise

contrary tð lãw' ns a result, the FLTS established and used to

calculate the Outlier Case Payments to which the Providers are

entitled for [tÀe correspond¡ng] FYE ',' ' were ¡nvalid and must

be recal¡nrateà ãnd reset, for the benefit of the Providers, so that

tne prov¡Oers ããy file amended and additional claims for Outlier

Case PaYments'2

The Boar'd must decide whether to grant EJR as requested'

Board Determ¡nat¡on

The regulation governing EIR states:

(a)(1) This sect¡on implements provisions in section 1878(f)(1)

àf't¡é n.t tÁui g¡u" a provider the right to seek EJR of a legal

question ,elevån"t to a ipecific matter at issue in a Board appeal

if there is aoard jurisdiition to conduct a hearing on the matter

fas descriUeJ in"$ 405'18a0 of .this subpart)' and the Board

determines ¡iluàrJÚ,u authority to decide the legal question (as

described in é +os.reoz of this subpart, which explains the scope

of the Board's legal authoritY)'

(f)(1) The Board's decision must grant EJR for a.legal question

)"1àrâ"t io a specific matter at issue in a Board appeal ¡f the

ä-ou rã ¿"té..¡näs the following conditions are satisfied:

(¡) The Board has jur¡sd¡ct¡on to conduct a hearing on the specific

matter at issue . . .

2 EJR Request.
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(i¡) The Board lacks the authority to decide a spec¡fic legal
question relevant to the specific matter at issue because the legal
question is a challenge either to the constitutionality of a

provision of a statute, or to the substantive or procedural validity
of a regulation or CMS Ruling.3

Therefore, the Board must first determine jur¡sd¡ction over the Group Participants before
deciding whether ¡t lacks the legal authority over the Outlier FLT ¡ssue'

Jur¡sdict¡on

In order to have a right to a Board hearing, the providers in the group must be

dissatisfied with their final determinations of the total amount of reimbursement due thè
providers; the amount in controversy must be at least $50,000; the date of receipt by the
board of the providers' hearing request must be no later than 180 days after the date of
receipt of the providers'final determinations; and, the matter at issue in the group appeal
involves a single quest¡on of fact or ¡nterpretation of law, regulations, or CMS Rulings that is
common to each provider in the group,4 Effective for cost reporting periods that end on or
after December 31, 2OOB, a provider preserves its r¡ght to claim dissatisfaction by either
including a claim on its cost report, or self-d isa llowing the item by filing a cost report under
protest.5 All of the appeals addressed in this determination are required to protest the Outlier
ÊLT in order for the Board to find jurisdiction. However, some of these appeals are from the
untimely receipt of final determinations ("untimely NPR" appeals). In that instance, the
statutory requirements for Board jurisdiction are somewhat different.

Under $ 1B7S(a)(1)(B) or (C), (2), and (3) of the Social Security Act, a provider may
obtain a Board hearing if: (1) the provider does not receive a final determlnation of the
Med¡care contractor on a timely basis; (2) the amount in controversy is at least $10,000 (or

$5O,OOO for a group); and, (3) the provider files a heáring request for a hearing to the Board
within 1BO days after notice of the Medicare Contractor's final determination would have been
received ¡f such determination had been issued on a timely bas¡s. Moreover, $ 405,1835(c)
provides that a Medicare Contractor determination is not timely if it is not issued within 12

months óf the Med¡care Contractor's receipt of the provider's perfected cost report or
amended cost report (as specified in s 4I3.24(f) of the regulat¡ons). section 1878(a)(1)(B)
of the Act does not require provider dissatisfaction for Board appeals based on untimely final
Medicare Contractor determinations. Th¡s means that, if appealing from an "untimely NPR,"

there ¡s no requ¡rement to have a claim or protested amount for the issue under appeal.

The Board finds that all of the Group appeals met the amount in controversy
requiremenu however, it finds that there are other jurisdictional issues as outlined below.

case Ne-15r34-00ce-ilult¡ple,lssues

Participant #4 (Prov. No. 03-0093), #11 (Prov. No. 03-0061)' and #12 (Prov' No. 03-
0130) orig¡nally filed their appeals based on "untimely NPRs." As clted above, 5 405.1835(c)
provides that the expiration date of the 12-month period for issuance of a timely NPR is
calculated from the receipt of the provider's perfected or amended cost report. Participants
#4, #17, and #12 each filed an amended cost report, which was accepted by the Medicare

3 42 C.t.R. 5 405.1842.
4 See 42 C.F.R. çS 405.1835, 405.1837
s 42 c.F.R. 5 40s.1835(a).
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Contractor, The Part¡cipants, however, did not appeal based on the amended cost report

rece¡pt dates (December 5, 2OI4).

Participant
No,

Provider
No.

Amended Cost
Report ReceiPt
Date

End of 12-
month period

Appeal Date NPR Date

4 03-0093 1) I 05t2014 12/os/2015 tt 11712015 l0toL/20L5
11 03-0061 1) / rJ51201-4 72/05/20L5 1tl17l2015 1.OtO!2015
t2 03-0130 12/0512074 12/05/20ts 1ll17l20rs

6 Note that f¡l¡ng an amended cost report occurs before a final determ¡nation ¡s ¡ssued. lf a final determination has

been issued and a prov¡der seeks a change to ¡ts re¡mbursement, it must f¡le a request to reopen under the prov¡s¡ons

of 42 C.F.R. 5 405.1885 and the Medìcare Contr¿ctor must agree to reopen the prov¡der's cost report. Th¡s ¡s ¡
separate process from f¡l¡ng an amended cost report.
7 The Board recogn¡zes that the NPR "due date" and the appeal dâte for Prov. No. 1L-0054 afe the same

IOS/27 /2Ot6); however, the provider cannot appeal unt¡l "ofter notice of such determinat¡on would have been

received." See 5 1878(aX3) of the Social Secur¡ty Act

The above Participants filed their appeals w¡th the Board on 77/17/2075, prior to the

expiration of the 12-month period.

The Board finds that the amended cost report replaces and supersedes the originally
filed cost report (e,9,, if the provider drops a cost or a protested item in the amended cost

report that fiad Oèen ¡n the original, then the provider's rights relat¡ve to that cost or protested

item are extinguished). ro tn¡s end, the Medicare contractor will only issue a final

determinat¡on on the most recently filed and accepted cost report. When a provider files an

amended cost report that is then accepted, the Medicare Contractor will not issue a final

determ¡nation for any previously-filed cost report.6

The Board,s f¡nding ¡s supported by 5 a05.1803(a) which requires that, "[u]pon receipt

of a provider's cost feport, or amended cost report where permitted or required, the contractor
musi within a reasonabLe period of time, , furn¡sh. . a written notice reflecting the

contractor's determinat¡on of the total amount of re¡mbursement . , , , " The Board's finding

is further supported by 5 a05.1835(c)(1), which states that a provider has a right to appeal

if a f¡nal contractor determinat¡on is not ¡ssued within 12 months after the date of receipt by

the Med¡care Contractor of the provider's perfected or amended cost report. If a provider

files (and the Medicare Contractor accepts) an amended cost report, then the provider must

file ità..untimely NpR" appeal froiî the most recently accepted cost report's receipt date.

Each of the participants F¡led their appeal requests prior to the expiration of the 12-

month period based on [he¡r amended cost reports.T Based on th¡s rat¡onale, the Board

dismisses the "untimely NPR" appeats for Participants #4, II' 'and 12,

Following the timely issuance of their NPRs, Participant #4 and Part¡cipant #11 filed
"Direct Add" Requests from their NPRs on March 29, 2016. The Board finds that the Providers
protested the Outlier FLT on their cost reports and had an audit adjustment for the protested

åmounts. Therefore, the Board finds jurisd¡ction over the 3/29/2016 "Direct Add" Requests

and only dismisses the "untimely NPR" appeal requests subm¡tted on 17/L7/2075'
Participants #4 and #II have ju risd ict¡ona lly valid Outliers FLT appeals.

participant #13 (Prov. 03-0016) filecl a timely appeal from its NPR; however, ¡ts appeal

is for a post-12/37/2008 cost report. This means that the provider is requ¡red to prove
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d issatisfaction. As described ¡n 42 C.F.R. 5 405.1835(a), a provider has a right to a Board
hearing only if it has preserved its right to claim dissatisfaction by including a cla¡m for a
specific item on its cost report or self-disallowing the specif¡c item by filing a cost report under
protest. There is evidence that protested amounts were adjusted during the audit of ¡ts cost
report; however, Participant #13 provided no supporting documentation as evidence that it
specifically protested the Outlier issue. Therefore, Participant #13 failed to protest the Outlier
FLT as required by regulation and the Board dismisses the Participant from this case'8

The Board grants jurisdiction over the remaining providers.

Case No. 16-0244GC - Multiple Issues

Participants #1-#8 appealed from "untimely NPRs." These Partic¡pants did not file
"untimely NPR" appeals from their most recently amended and accepted cost reports.

Participant
NO

Provider
No.

Amended Cost
Report Receipt
Date

End of L2-
month period

Appeal Date NPR Date

1 24-OO57 07127 /2015 07 /27 /20L6 Lt/ 17 /2015
2 ?4-OO76 07 t2tt20t5 07/2L/20r6 11 /171)0.1B 1) /11 120t5
3 24-OO20 07 /t7120t5 o7 117 /)O1 6 11 t 17 t20t5
4 24-0775 07 t27120L5 Õ7 127 l2O1 €r t7lt7l2015
5 24-0069 09/04/20L5 09l04l20t6 L|l17l20t5
6 24-OrO4 oa/ L7/20r5 oal tt 120t6 L7l t7l20t5 oL/26/20t7
7 24-OO3A 07 /7? l? ol5 07 /22t20L6 Lr/ t7 l20ts
I )4-01a? 07 I 17 12015 07l17 /20t6 1 1 117 l) 01S

As described in the rationale above, the Board finds that Participants #1 (Prov. No. 24-0057);
#3 (Prov. No. 24-0020); #4 (Ptov. No. 24-0115); #5 (Prov. No. 24-0069); #7 (Prov. No. 24-
OO38); and, #8 (prov. No. 24-0132) filed their appeal requests prior to the expiration of the
12-month period based on the¡r amended cost reports. The Board hereby dismisses these
Pa rtic¡pa nts.

The Board also dismisses the "untimely NPR" appeals for Participants #2 (Prov. No'
24-0076) and #6 (Prov. No. 24-0104) as being prematurely filed (meaning the appeals were
filed prior to the expiration of thc 12-month period); however, Participants lt2 and #6
subsequently filed "Direct Add" Requests for the Outlier issue from their NPRS. The Board
finds that Participants #2 and #6 protested the Outliers issue in their cost reports as required
by regulation. Therefore, although the Board dismisses their "untimely NPR" appeals, it finds
jurisdiction over their "Direct Add" Requests filed from their NPRS, The NPR appeals for
Participants #2 and #6 are the only appeals remaìning in this case.

Participants #9 (Prov. No. 24-0059), #10 (Prov' No. 24-0059), and #11 (Prov. No'
24-0059) timely appealed from NPRS' Since they are appealing post-12/31/2008 cost
reports, these Participants are required to file a cost report under protest for the Outliers

3 The Board recognizes that, as there is no "claim" for the Outliers FLT on a cost report, the provider would be

requ¡red to protest the Outlier FLl. The Board further recognlzes that the Group Representative relied on the D.C.

Distr¡ct Court's holdingin Bonnet Heort Hosp. v. Burwell, No. 14-CV-o1195(APM),201"6 W14435f74 (D.D.C. Aug. 19,

2016) (hold¡ng that the se¡f-d¡sallowance regulation conflicted with the plain language of the Medicare statute);
however, the Secretary has not taken action to amend the regulation. Therefore, the Board must comply with the
self-disallowance regulation. See 42 C.F.R. ç 405.1867.
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issue. Participants #g-#lL failed to protest the Outl¡er issue as required by regulation'
Therefore, the Board dism¡sses these Participants from the case.

Case No. 17-0507G - No Protested Amount

All participants filed timely appeals from their NPRs. The Board finds that Participants
#1 (prov. No. 06-0027) and #3 (Prov. No. 51-0023) failed to protest the outliers issue as

required by regulation. The Board finds that, however, Participant #2 (Prov. No. 27-0057)
protested ihe óutl¡ers issue as required. Therefore, the Board dismisses Participants #1 and

#3, but Part¡cipant #2's valid appeal will continue in this case.

Case No. 17-2332G - No Protested Amount

Both Part¡cipants timely filed appeals from their NPRs. However, only Participant #1
(prov. No. 10-0087) protested outl¡ers on its cost report. Therefore, the Board hereby
àismisses participan[ #2 (Prov. No. 51-0001) for failing to prove dissatisfaction regard¡ng the
Ou ier FLT issue by filing its cost report under protest. The Board finds that it has iurisdict¡on
over Part¡c¡pant #1, and Participant #1 remains in this case.

Case No, 17-1929G - Premature ADDeal

All Partic¡pants (Prov. Nos. 11-0054; l1--0O79ì and' 11-0036) appealed as post-

I2/3I/2OOB "uniimety NpR,, appeals. As cited above, g 405.1835(c) provides that the
expirat¡on date of the l2-month period for ¡ssuance of a timely NPR ¡s calculated from the
reåeipt of the provider's perfected or amended cost report. Part¡cipants #1 and #3 filed an

amended cost report, wh¡ch the Medicare Contractor accepted. These Participants, however,
d¡d not appeal based on the amended cost réport rece¡pt dates.

To re¡terate the Board's. earlier explanat¡on, the Board finds that the amended cost
report replaces and supersecles the originally filed cost report (e,9,, if the provider drops a
coit or a protested item in the amended cost report that had been in the original, then the
provider's rights relative to that cost or protested item are extinguished). To thls end, the
i4edicare Contractor will only ¡ssue a final determinat¡on on the most recently filed and

accepted cost report. When a provider files an amended cost report that is then accepted,
the Medicare Contractor will not issue a final determ¡nation for any previously-filed cost
report.

The Board's finding is supported by I 405.1803(a) which requires that, "[u]pon receipt
of a provider'S cost report, or.amended cost report Where permitted or required, the contractor
musi within a reasonable period of time. . furnish , . ã written notice reflecting the
contractor's determination of the total amount of reimbursement , , . , " The Board's finding
¡s further supported by 5 a05.1835(c)(1), which states that a provider has a right to appeal
¡f a f¡nal corrtiactor determination is not issued within 12 months after the date of receipt by
th.e Medicare Contractor of the provider's peffected or amended cost rêport. If a provider
files (and the Medicare Contractor accepts) an amended cost report, then the provider must
f¡le ¡ts "untimely NPR" appeal from the most recently accepted cost report's receipt date,

Participant
No.

Prov id e r
NÔ

Cost Report ReceiPt
Date

End of 12-month
oeriod

Appeal Date

1 11-0O.54 06l20l2016 (Amended) 06120120L7 05123/2077
) 11-0079 o5/26/20L6 ost26/20t7 07 /)arl)o.17

11-0036 rf/03/20L7 (Amended) 11/03t20L8 11 /1512rj17
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Participants #1 and #3 filed their appeal requests prior to the expiration of the 12-

month period based on their amended cost reports.s Based on this rationale, the Board finds

that it iacks jurisd¡ction over Part¡cipants #1 and #3 in this case. The Board finds that no

evidence wai submitted that Participant #2 filed an amended cost report' Participant #2
properly filed an "untimely NPR" appeal from its as-filed cost report, which was accepted.

Therefore, the Board f¡nds that it has jurisd¡ction over Partic¡pant #2.

Case No. 18-0081GC - Premature Aopeal

All of the Participants in case No. 18-0081GC filed "unt¡mely NPR" appeals. However,

some of the Participants did not file an appeal from their most recently subm¡tted and

accepted cost report. Some of the Participants had multiple amended cost reports accepted

by the Medicare contractor. Again, the Board finds that the most recently amended cost

réport (that is accepted) replaces and supersedes the originally filed cost report or a prior

amended cost report.

The Board finds that Participants #3, #4, #8, and #11 filed their appeal requests on

october 17, 2OL7. The appeal requests for Participants #4t #8, and #11 were all submitted
prior to the end of the 12-month expiration period for timely issuance of a final determination,
based on the amended cost report submlssions. Participant #3 failed to provide the receipt

date for ¡ts amended cost report.r0 42 C.F.R. S 405.1835(c)(l) states that a provider has a

r¡ght to appeal if a f¡nal contractor determination is not issued within 12 months after the date

oireceipi by the contractor of the provider's perfected or amended cost report' Further,
Board Rule 7.4 requires that, if an appeal is based on the failure of the Medicare Contractor
to timely issue a iinal determination, the hospital must provide evidence of the Med¡care

Contracúor,s receipt of the cost report ("the as-filed and any amended cost reports").l1 The

Board is unable to verify the expirat¡on of the 12-month period in order to grant jurisdiction

over this appeal, The Board finds that Participant #3 fa¡led to provide the Medicare

Contractor's ieceipt date for its amended cost report as required. As noted in Board Rule 4.4,
'.[a]ppeals that fail to meet the jurisdictional requirements will be dismissed."r2 Consequently,

tñe- Soard must dismiss participant #3. Moreover, none of these Participants (#3, #4, #8,
and #11) appealed their most recently amended and accepted cost report. Therefore, the
Board finds ihat it lacks jurisdict¡on over Participanls #3, #4, #8, and #11 and dismisses

them from this case.

For the remaining Participants, no evidence was submitted that the Medicare

Contractor accepted any amended cost reports. The Board finds that it has jurisdiction over
the remaining provlders who appealed fronr "untimely NPRs" from their as-filed cost reports'

Pa rticipant
No.

Provider
No.

Amended Cost Report
Receipt Date

End of l2-month
oe riod

Appeal Date

j 03-0065 Not Provided ? 10177 12017

4 03-0093 07 /37/2017 07 /37/2018 70tt7 t2017

a 03-0089 1 1 t17 / 201"6 11t1712017 rol 1712077

11 03-0061 07 t37/201-7 07 /37t20r4 to/ 1712077

e The Board recognizes that the NPR "due date" and the appeal date fof Prov. No. 11-0054 are the same

l15l27 /2Ot6); however, the Prov¡der cannot appeal until "ofter not¡ce of such determinat¡on would have been

rece¡ved." see S 1878(a){3) of the Social Secur¡ty Act.
1o Thc Schedule of providers for case No. 18-0081Gc, Tab 3A (Feb. 2, 2018) shows that the Med¡care contractor

accepted the amended cost report on L7/29/2076.
rl Board Rule 7.4 at 7 (lul. 1, 2015).
12 Board Rule 4.4 at 3.



Pa rtic¡pa nt
No.

Provider
No.

Cost Report Receipt
Date

End of 12-
month
oe riod

Appeal Date NPR DatE

1 )7 -OOO4 t2toLl2014 12/ot/20r5 04t11l)016 08totl2076
2 o5-o47L t2/22/20ls

lAmended)
L2/22/2016 04/tt/2016 t2/20/2016

3 51-0055 01 loal20l6 01 /oal2017 0710612076

4 5r-0022 os/29t2015 os/29t20t6 09l12/20L6
5 06-0011 04/ 14/2076

lAmended)
04/ t4/20t7 09/09/2016

6 10-0017 o) t?5/2075 o) t)5120t6 08tt5/2016
7 10-0087 02t25t2015 02t 25t2016 0712112076

I 27-OO57 06/oL 120t5 06l 07l20t6 09/22/2076
9 51-0001 08/18/2or6

lAmended)
08/ 18/2017 09/09/2016

10 06-0075 06/ oal2015 06toat2076 tl125120t6
1.1 06-0027 06l07 /2015 06lotl20L6 ru23/20L6
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The case will continue with Participants #1 (Prov. No. O3-0105); #2 (Prov. No. 03-0088); #5
(erov. ño. 03-0115); #6 (prov. ño. 03-0122); #7 (prov. No. 03-0002); #9 (Prov; No. 06-

òo¡o); +ro (Prov. Ño.06-b001); #12 (Prov. No' 03-0016); and, #13 (Prov' No' 03-0130)'

Case No. 16-1459G - MultiDle Issues

All of the Participants in case No. 16-1459G filed appeals from "untimely NPRs." Two

of those Participants, Participant #1 (Prov. No. 27-0004) and Participant #2 (Prov' No. 05-

ó+ir) ut* appealeá from ihe¡r NPRs. Participant #2 l¡ad a timely NPR issued for the

appl¡cable 2OL4 FYE'

As stated, Participant #1 (Þrov. No. 27-0004) appealed the Outlier FLT issue from its

"untimely NpR,, and iß ÑPR. The Board f¡nds that both of its appeals were t¡mely. Further,

the eoaid finds that participant #1 appropriately protested outliers in its cost report as

iequ¡r"à, with an audit adjústment to its Protested Amount. The Board, therefore, finds
jurisdiction over the Outlier FLT appeal for Partic¡pant #1- fot FYE 2OI4'

participant #2 (Prov. No. 05-0471) filed its "untimely NPR" appeal prior to the

expiration of ihe 12-month period. Participant #2 also failed to appeal from its most recently

acäepted amended cost report. As previously explained, the Board finds that the amended

cost'report replaces and supersedes the originally filed cost report. ln fact, Particìpant #2

receiveã i¡5 timely NpR on 72/2o/2016. Participant #2 also filed an appeal from that NPR.

Furthèr, the Board finds that Participant #2 submitted proof that it protested outlier payments

on its c'ost report, wh¡ch were audited. Therefore, the Board dismisses the "unt¡mely NPR"

appeal for eaiticipant #2, but grants jurisdiction over the NPR appeal'

participant #5 (Prov. No. O6-0011) and Part¡cipant #9 (Prov. No. 51-0001) also

submitted amended cost reports that were accepted by the Medicare Contractor' These

Partic¡pants failed to app"ál from their amended cost reports. These Participants also

appeaied prior to the expirat¡on of the 12-month period following the Med¡care Contractor's
rééeipt of 

'their amended cost reports. 'rherefore, the Board dlsmlsses Participants #5 and

#9 from the case.
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Participants #3 (Prov. No. 51-0055); #4 (Prov' No' 51-0022); #6 (Prov. No. 10-
OOIT); #7 (Prov. No. 10-0087); #8 (Prov. No. 27-0057); #10 (Prov. No. 06-0075); #11
(Prov. No, 06-0027) all appealed as "untimely NPR" appeals' The Board finds that these
part¡cipants t¡mely filed from the receipt date of the¡r accepted as-filed cost reports. There
was no evidence subm¡tted that these Part¡cipants submitted amended côst reports that were
accepted by the Medicare Contractor. The Board grants jurisdiction over Participants #3, #4,
#6, #7, #8, #IO, and #11.

Case No. 16-209.6GC - MultiDle Issues

All 3 Participants in this case filed appeals from "untimely NPRs"' Part¡cipant #1 (Prov.

No. 10-0220) timely filed an appeal from its as-filed (and acceptêd) cost report. The as-filed
cost report was received by the Medicare Contractor on 3/3/2OLS and the appeal was timely
filed on 7/12/2016, after the expirat¡on of the 1z-month period (3/3/2016). Therefore, the
Board finds jurisdiction over Participant #1'

Participants #2 (Prov. No. 10-0012) and #3 (Prov. No' 10-0244) filed two "untimely
NPR" appeals. First, the Participants f¡led appeals from their as-filed cost reports and
subsequently from their amended cost reports. 42 C.F.R.5 405.1835(c)(1) states that a final
contractor determination must be ¡ssued within 12 months after the date of receipt by the
Medicare Contractor of the provider's perfected or amended cost report. The Board finds that
the amended cost report replaces and supersedes the as-filed (or original) cost report, Only
one of the cost reports will result in the issuance of a final determination (the most recently
accepted cost report). The Board finds that the "as-filed" (or original) cost report was
superseded by the amended cost report. Therefore, the Board dismisses the "untimely NPR"

appeals of the original cost reports, The Board grants jurisd¡ction for Participants #2 and #3
for the amended cost report appeals.

Case No. 17-tz51G - Multiple Issues

Most of the Participants in Case No' 17-1751G filed from "untimely NPR" appeals;
however, one Part¡cipant, Partic¡pant #5 (Prov' No. 27-0004), filed an appeal from its NPR.

The Board finds that Participant #5 filed a timely appeal and prov¡ded ev¡dence that it
protested the Outl¡ers issue on its cost report (Audit Adjustment No. 23). The Board,
therefore, grants jurisdiction over Part¡cipant #5.

Ènd 
"of 

1 2-monthPart¡cipant
No

Provider
No.

Cost Report Receipt
Date

Appeal Date

3 10-ooa7 03 /31t2017 ô?'/31 /)O1R 06/?P.170'17

6 06-oo27 10t26/2077 10t7 6t) 01a 0712a12017

9 06-0075 09/27 /2OL6
lAmended )

09/27 /20L7 12/08/20L7

10 51-OOO1 07 t2st20t7 07/)sl)0.18, oa/09t2017

The Board finds that Participants #3, #6, and #10 fi¡ed "unt¡mely NPR" appeals pr¡or
to the expiration of the 12-month per¡od. Therefore, the Board finds that it lacks jur¡sdict¡on
over these appeals since they are premature. In other words, the respective Medicare
Contractor may still issue a timely NPR. Participants #3, #6, and #10 are hereby dismissed
from Case No. 17- 175lG.

Participant #9 filed 2 "untimely NPR" appeals: one from its as-filed cost report and
one from its amended cost report. As S 405.1835(c)(1) states, the appeal from an untimely
NPR¡sbased on the perfected or amended cost report. Also, the Board finds that the amended
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cost report replaces and supersedes the or¡g ¡nally-filed cost report. Therefore, the Board

dismissäs parlicipant #9's appeal from the orig inal/as-filed cost report, but mainta¡ns
jurisdiction over the amended cost report.

The Board finds that it has jurisdiction over the remaining Participants in this case.

Case No. 17-0536G - Multiple Issues

Participants#1(ProV.No.03-0105);#2(Prov'No'03-0088);#3(Prov'No.03-
0065); #6 (piov, r'lo. O3-O¡2Z); and, #B (Prov. No. 03-0089) appealed from "untimely NPRs"

and iéåued Ñpnt. T¡ru Board fiñds that, in their NPR appeals, the Part¡cipants validly protested

Outl¡u.s. The Board further finds that the "untimely NPR" appeals are ju risdictionally valid.

Therefore, the Board determ¡nes that it has jur¡sdiction over the Outlier FLT issue for
Participants #L, #2, #3, #6, and #8 for FYÊ 2OL4'

participant #13 appealed from its NPR for FYE 2014. The Participant did not file the

outliers issue under protest, or claim outl¡ers on ¡ts cost report pursuant to 42 C.F.R.

S +OS.fSàS. Therefore, the áoard determ¡nes it lacks jurisdiction over Participant #13 and

hereby dismisses this Participant from the case'

The Board finds jurisdiction over the remaining Participants in case No. 17-0536G'

Case No. 17-O558GC - Premature Apoeal

Participant #1 (Prov, No' 24-0057) has 2 "unt¡mely NPR" appeals, each from an

amended aort ,"port àubmission. As previously explained throughout this decision, the

Provider can onty have one "untimely NPR" appeal since an NPR w¡ll only be issued from the

most recently aécepted perfected or amended cost report, Therefore, the Board dism¡sses

the .,untimeli NpR't appeal filed on 7f/23/2016 from a previously-filed amended cost report

that was superseded.

The Board grants jurisd¡ction over the remain¡ng Providers in case No. 17-0558GC.

Leoal Authoritv

42U,s.c. s 1395oo(f)(1) and 42 c'F'R. 5 4o5'7a42 permit EJR if the Board determines

that it does not hãve the authority to decide a question of law, regulation, or CMS Ruling. In

this case, the croup challenges tÉe validity of the Secretary's outlier determination under 42

u.s.c. ss 139swwtd)(3)(B) and (d)(s)(A) (Outt¡er sratutes); 42 C.F.R. 55 412.80 through

a¡z.B6iând, the seiies of'annuit 1PPS regulations resulting in establishing the applicable

Outlier Fixed Loss Threshold ("FLT"). The Groups state that the Board lacks the authority to

decide the specific legal question posed by the Groups, namely that the Providers have not

been paid the full amount of outlier payments to which they are entitled under the Outlier

Statutes.13 Specifically, the legal question is:

Whether the specific regulations govern¡ng Outlier Case

Payments as set forth ¡n the two regulatory sources-the Outlier
Payment Regulation [set forth at 42 C.F'R' 5 412'80 through
412.86) and the fixed loss threshold ("FLT") Regulations lset
forth in the annual "Medicare Program; Hosp¡tal Inpatient
Prospective Payment Systems and Fiscal Year Rates"l-as

13 EJR Request at 1.
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promulgated by the Secretary ' . ' and [CMS], and as in effect
for the appealed years, are contrary to.the Outlier Statute and/or
are otherwise substantively or procedurally invalid?14

The Groups argue that the Outlier statute has been interpreted by the Secretary to mean
that, prior to the start of each fiscal year, the Secretary must establish a FLT that is projected
to pay out total Outlier Case Payments in an amount equal to 5.1olo of projected DRG

payments for that year,ls However, influenced by "turbo-charging," the Secretary began
increasing FLTS in an attempt to stay at 5.10lo'16 The Groups argue that CMS improperly kept
the FLT at $33,560 between FYs 2003-2010.17 The Group also states that CMS "repeatedly
set the FLT at levels which paid out significantly less than the agency's stated target of 5.10/o

of total IPPS payments."rs The Group contends that the Secretary also refused to make
adjustments even after the regulations (revised in 2003) called for an audit and reconc¡liation
of Outlier Case Payments made to any providers who appeared to continue to engage in
"tu rbo-cha rging. "le Further, because CMS failed to account for the turbo-charging hospitals'
effect on outlier payments, CMS failed to follow the outlier Statute (approximating the
marginal cost of care) and wrongfully included inflated Outlier payments In projecting the
FLT.20 Reliance on such data lead to artificially high FLTs.2r The Groups challenge the validity
of the Secretary's set FLT for the fiscal years at issue.

The Board finds that the outlier ¡ssue properly falls within the provisions of 42 C,F.R'
g 4O5.1842 since it ¡s a challenge to the substantive val¡dity of the Secretary's application of
the outlier statutes and regulations. The Board lacks the authority to determine whether the
Secretary's outlier threshold was valid, The Board agrees with the Groups that it lacks legal
authority in these cases, The Board finds that:

(1) It has jur¡sdiction over the matter for the subject years and
that the participants in these group appeals are entitled to a
hearing before the Board except as otherwise noted above;

(2) Based upon the Providers' assertions regarcling 42 U'S.C.

55 13esww(d)(3)(B) and (d)(s)(n); 42 c.F.R. 55 412.80
through 472.86; and, the IPPS Final Rules setting the FLT,
there are no findings of fact for resolution by the Board;

(3) It is bound by the applicable existing Medicare law and
regulation (42 C.F.R. S 405.1867); and,

(4) It is without the authority to dec¡de the legal question of
whether the Secretary's fixed loss threshold for outlier
payments is valid.

Accordingly, the Board f¡nds that the outlier issue properly falls within the provisions
of 42 U.S.C. g 1395oo(f)(1) and hereby grants the Groups' Request for EJR for the issue and

14 ld. aL 2.
ts ld. at 4.
16 ld. a't 5.
17 ld. at9.
13 /d. at 10.
t" ld.
20 td. at 7g.
2r td. at 18.
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the subject years. The Groups have 60 days from the receipt of this decision to institute the

appropiiate action for judicial review. Since this is the only issue under dispute, the Board

hereby closes these cases.

BOARD MEMBERS
L, Sue Andersen, Esq.
charlotte F. Benson, CPA
Gregory H. ziegler, CPA, CPC-A

FOR THE BOARD:

Sue Andersen, Esq
Chairperson

Enclosure: Schedules of Providers

Laurie Polson, Appeals Lead, Palmetto GBA c/o National Government Services
(Case Nos. l7-L75rG1 17-O5O7G) 16-1459G; L7 -l75IG)

Byron Lamprecht, Cost Report Appeals, Wisconsin Physicians Service (Case

Nos. 17-O536GC; 15-3400Gc; 1B-0081GC; 17-0536GC)

Geoff Pike, First Coast Service Options, Inc' (Case Nos' 17-2332G;
16-2096GC)

Cecile Huggins, Palmetto GBA (Case No. 17-1929G)

Danene Hartley, Appeals Lead,,National Government Services (Case Nos' 16-

O244GCì 17-0558GC)

W¡lson C. Leong, Esq., CPA, Federal Special¡zed Services

cc:



DEPARTMENT OF HEALTH & HUMAN SERVICES,,x( Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 2I2O7
4tQ-7A6-2671

llAR 0¿ lot¡PRRB Case Nos. 16-l649GC; 16-2333GC; 16-2530G; |7-2O22GC

CERTIFIED MAIL

Stephen P. Nash
Squire Patton Boggs (US) LLP

1801 california Street
Suite 4900
Denver, CO .80202

Re:
PRRB Case Nos.

Expedited Judícial Review
16-1649GC (FYE 06130/2013)
Squire Patton Boggs 2013 Medicare Outliers - St. Joseph's/Cand ler

CIRP Group

16-2333GC (FYE 72131/2014)
Squire Patton Boggs 2074 Medicare Outliers - St' Joseph's/Cand ler

NPR CIRP GrouP

16-2s3oc (FYE t2/3L/2O74)
Squire Patton Boggs 2014 GA Med¡care Outliers Group

17 -zOZZGC (FYE t2/ 31/ 2}rs)
SquirePattonBoggs20l5Medicareoutl¡ers-AllinaHealthCIRPGroup

Dear Mr. Nash:

The Provider Reimbursement Review Board ("Board" or "PRRB") reviewed the Groups'

expediteJ Judicial Review ("EJR") Requests.l The Board determined that it lacks jurisdiction

ovär the providers in these croups. This decision closes Case Nos. 16-1649GC; 16-2333GC;

fO-ZS:OC;and,77-2O22GC'TheBoard'sdetermination¡soutlinedbelow'

Background

The issue uncler appeal is described as:

Whether CMS reimbursed the providers for the full amount of the

supplemental outl¡er payments to which the providers are

ent¡iled under the Social Securitv Act, 95 1886(d)(5)(n)(¡)-(¡v)
and (d)(3)(B); see also 42 u.s.c. 59 139sww(d)(s)(nXi)-(¡v)
and (dX3)(B).

l The Groups requested EJR on e¡ther Feb 2 or Feb 5, 2018 ("ElR Request")'
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In request¡ng EJR, the Groups stated:

The Providers contend that the Med¡care outlier regulations -
specifically, the regulations found at42 C'F'R' 5S 412'80 through

+fZ.Se and the sãries of annual IPPS regulations result¡ng in

establishing the Outlier Fixed Loss Threshold ("FLT") for their
FYE . . . - are contrary to the Social Security Act and the intent

of the congress, are arbitrary and capricious, and are otherw¡se

contrary tõ taw. ns a result, the FLTs established and used to

calculate the outlier case Payments to which the Providers are

entitled for lthe corresponding] FYE " ' were invalid and must

berecalibratedandreset,forthebenef¡toftheProviders'sothat
theProvidersmayfileamendedandaddit¡onalclaimsforoutlier
Case PaYments'2

The Board must decide whether to grant EJR as requested'

Board Determinat¡on

The regulation governing EJR states:

(a)(1) This section implements provisions in section 1878(f)(1)

òr'iné n.t that give a,provider the right to seek EJR of a legal

question relevan-t to a specific matter at issue in a Board appeal

ii there is Board jurisdiction to conduct a hearing on the matter
(as described in I 405'1840 of this subpart)' and the Board

àetermines it lack; the authority to decide the legal question (as

described ¡n 5 405.1867 of this subpart, which explains the scope

of the Board's legal authority)'

2 EJR Request.
3 42 c.F.R. 5 405.1842.

(f)(1) The Board's decision must grant EJR for a legal question

relevant to a specific matter at issue ¡n a Board appeal if the

Board determines the following conditions are satisfied:

(i) The Board has jurisdiction to conduct a hearing on the specific

matter at issue . . '

(ii) The Board lacks the authority to decide a specific legal

àúest¡on relevant to the specific matter at issue because the legal

quest¡on is a challenge either to the constitutiona lity of a

jrovision of a statute, or to the- substantive or procedural validity
òf a regulation or cMS Ruling'3

Therefore, the Board must first determine jurisdiction over the Group Participants before

deciding *h"thur it lacks the legal authority over the Outlier FLT issue'
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J u risd iction

InordertohavearighttoaBoardhearing,theprovidersinthegroupmustbe
dissatisfied w¡th their final déterminations of the total amount of re¡mbursement due the

providers; the amount in controversy must be at least $50,000; the date of rece¡pt by the

i¡oarà of ïhe providers'hearing request must be.no. later than 180 days after the date of

¡."."¡pt-of the'prov¡ders'f¡nal diterm¡nations; and, the matter at issue in the group appeal

invotves a singìe question of fact or interpretation of law, regulations, or CMS Rulings that is

common to eãch provider ¡n the group.4 Effective for cost reporting periods that end on or

after Decembe, it, ZOO1, a pro;idei preserves its r¡ght to claim dissatisfaction by either

including a claim on its cost réport, or ;elf-disallowing.the ¡tem by filing a cost report under

prãt"ìt.; Àliár tnu appeals aaaressêd ¡n this determination are required to protest the outlier

FLT in order for the Board to find jurisdiction. However, some of these appeals are from the

L ni¡¡1"iv 
-r"."¡pt 

of final determi;ations ("untimely NPR" appeals)' In that instance, the

statutory requirements for Board jurisdiction are somewhat different'

Under S 1878(a)(1)(B) or (C), (2), and (3) of the Social Security Act' a provider mav

obtain a Aoarã hearing lfi (fl tÈá pioliaer does not receive a final determination of the

Medicare Contractor on a timàty basiÅ; (2) the amount in controversy ¡s at least $10,000 (or

iso,õõo rð. 
" 

group); and, (:) ine provi¿ór fites a hearing request for a hearing to.the Board

*¡tÉ¡n rso dayã aftei noticuiítn" pl"¿¡.ure contractor's final determination would have been

received if such determination had been issued on a timely basis. Moreover, s 405'1835(c)

prã"ìoã. ihut u M"d¡.ur" contractor determination is not timely if ¡t is not issued within 12

months of the Medicare contractor's receipt of the provider's perfected cost report or

ullr"n¿"¿ cost report (as specified in 5 4t3.24(f) of the regulations)' section 1878(ax1)(B)

of the Act does not require provider dlssatisfaction for Board appeals based on untimely final

Medicare Contractor deterniinations, This means that, ¡f appealing from an "untimely NPR,"

ttrãre is no requirement to have a claim or protested amount for the ¡ssue under appeal'

TheBoardfindsthatalloftheGroupappealsmettheamountincontroversy
,"qr¡r"¡1"ntl however, it finds that there are other jur¡sdictional issues as outlined below'

Case No, 16-1649GC - No Protested Amount

BothParticipants(ProV.Nos.11-oo43and11-0024)filedt¡melyappealsfromtheir
NpRs; however, both are appeal¡ng from post- 12/3-112008 cost reports. This means that the

nuri-iJipuntr are required to prove ã issatisfaction. As described in 42 C'F'R. 5 405.1835(a), a

pràuiãbr has a righi to a goard hearing only if it has preserved its right to claim dissatisfaction

6V in.lu¿¡ng a cláim for a specific item on its cost report or self-d isallowing the spec¡fic item

¡í fi¡¡no a ãost report under protest' Here, neither Participant protested the Outlier FLT as

;.;q;;;;"d 
-nv 

."grlãt¡on.u Thérefore, the Board dismisses both Participants and closes this

case,

4 sec 42 C.F.R.55 405.1835, 405.1837
s 42 c.F.R.5 405.1835(a).
6 The Board recognizeS that, as there is no "claim" for the Outl¡ers FLT on ¿ cost report, the prov¡der would be

requlred to proteit the Outlier FLT. The ßoard further recogn¡zes that the Group Representative relied on the D C

Disirict Court,s hol dingin Bonner Heort Hosp. v. Burwell, No.14-cV-01195(APM) ,2OL6wL 4435774 (D D C Aug 19,

2016) (hotd¡ng that the self-disallowance regulation conflicted w¡th the pla¡n language of the Med¡care statute);

to*"u"r, thelecretary hâs not taken action to amend the regulation. Therefore, the Board must comply with the

self-d¡sallowance regulat¡on see 42 c.F R. 5 405 1867'
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No-

Amended Cost Report End of
oeriod
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Case No. 16-2333GC - No Protested Amount

Both Participants (Prov. Nos. 11-0043 and 11-0024) f¡led timely appeals from their

rueRs; however, ¡'otn or these appeals are for post- 12/3I/2008 cost reports and both
partiéipants faiíed to protest the Outlier FLT. Therefore, the Board dismisses these

Partic¡pants and closes this case.

Case No. 16-2530G - Premature ADDeal

All Partic¡pants (ProV. Nos' 11-0054; 11-0036; and, 11-0079) appealed as post-

t2/3I/20O8 "uniimely ÑeR,, appeals. As cited above, 5 405.1835(c) provides that the

ã"b¡.uiion date of the r2-month period for.issuance of a t¡mely NPR is calculated from the

ieä"ift or the provider's perfected or amended cost report' Each of the Participants filed an

ur"n¿"¿ cost report, wh¡ch the Medicare contractor accepted' The Participants, however'

did not appeal based on ihe amended cost report receipt dates'

The Board f¡nds that the amended cost report replaces and supersedes the originally

filed cost iipo,rt (e.g., if the provider drops a cost or a protested item in the amended cost

.áóãri tnut Ëa¿ ¡èeñ¡n the originat, then the provider's rights relative to that cost or protested

itËm are extinguished). fo- tn¡s end, the Medicare Contractor will only issue a final

determination on Éhe most recently filed and accepted cost report' When a provider f¡les an

amended cost report that ¡s then acceptecl, the Ïed¡care Contractor will not issue a final

determination for any previously-filed cost report'7

The Board,s finding is supported by 5 405.1803(a) which requires that,."Iu]pon receipt

of a provider,s cost report, or amended cost report where permitted or required, the contractor

musi within a reasonable period of time. , furnish . . a written notice reflecting the

contractor,s determ¡nation of th" totul amount of reimbursement . . . . " The Board's finding

¡s rurtner supported by $ a05.1835(c)(1), which states that a provider has a right to appeal

with¡n 12 months after the date of-ieéeipt by the Medicare Contractor of the provider's

perfected or amended cost report. If a provlderfiles (and the Medicare Contractor accepts)

ãn u.un¿"¿ cost report, then the provider must file its "untimely NPR" appeal from the most

recently accepted cost report's receipt date'

Each of the Participants filed their appeal requests prior to the expiration of the 12-

month period based on their amended cost reports.s Based on this rationale, the Board finds

that it lãcks jurisdiction over all 3 Participants in this case. Therefore, the Board dismisses all

3 Participants alrd closes th¡s case.

7 Note that f¡ling an ¿mended cost report occurs before a f¡nal determ¡nation ¡s issued. lf a final determinâtion has

been ¡ssued and a provider seeks a change to ¡ts re¡mbursement, it must file a request to reopen under the provis¡ons

of42c.F.R.64o5.lsS5andthcMedicarecontractormustagfeetoreopentheprovider,scostreport.This¡sa
separate process from filing an amended cost report'
s The Board recognizes that the NPR "due dale" and the appeal date for Prov. No Ll-0054 are the same

(OS/27ll}t6l; however, the provider cannot appeal unlil "oÍter notice of such determ¡nation would have been

received." See 5 1878(aX3) of the 5oc¡al security Act'
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Case No, 17-2O22GC - Premature AÞpeal

All of the Participants in case No. L7 -2O22GC filed "untimely NPR" appeals' However,

none of the Participanti filed an appeal from their most recently subm¡tted and accepted cost

report. Here, the participants haã multiple amended cost reports accepted by the Medicare

Contractor. Again, the Board finds thát the most recentty amended cost report (that is

accepie¿l replãces'and supersedes the originally filed cost report or a prior amended cost

repo rt.

The Board finds that each of the Part¡cipants fited their appeal requests on August 4,

2017. These appeal requests were all submitted prior to the end of the l2-month expiration

per¡od for timäiy issuance of a final determ¡nation, based on the amended cost report

submissions, Further, none of the Part¡cipants appealed their most recently amended and

ã.ã"pt"á cost report, Therefore, the Boa;d finds that it lacks jurisdiction in this case' The

Boar'd dismisses all 9 Participants and closes this case'

Based on the above, the Board determined that it lacks jurisdiction over case Nos. 16-

1649Gc;L6-2333Gc;I6.253oG;and,L7-2o22Gc.Thesecasesareherebyclosed.
ifierefoie, the Board does not reach the question of whether it has the legal authority to

dec¡de the ou ier FLT issue. Rev¡ew of this determination is available under the provisions

of 42 U.S.C. 5 1395oo(f) and 42 C,F.R. 55 405'1875 and 405'1877'

BOARD MEMBERS
L, Sue Andersen, Esq '
Cha rlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

Enclosure:

FOR THE BOARD:

cc:

L. Sue Andersen, Esq
Chairperson

Schedules of Providers

Cecile Huggins, Palmetto GBA (Case No. 16-1649GC; Case No' 16-2333GC; 16-

2s3oG)

Danene Hartley, Appeals Lead, National Government Services (Case No' 17-

20ZzGC)

Wilson C. Leong, Esq., CPA, Federal Specialized Services

Provider No, Second Cost
Date

End of 12-month
oeriod

Appeal Date

07 07l3u207a 08t04l20L7
03124/20t4 08t0412077
08,I:l2018 08t04/20L7
04l07/20t4 08t04l20t7

7 08/30/2018 08l04l20t7
24-O1-04 l7 03/27120L4 08l04/2077

24-OO38 03t09l2017 03/09/2014 08l04l2017
24-OL32 07 t37120t7 07 /37/2014 08l04/20L7

24-OO59 oat03l2077 o8/o3/2018 oat04/2017



DEPARTMENT OF HEALTH & HUMAN SERVICES# Provider Reimbursement Review Board

15OB Woodlawn Dr¡ve, Suite 100
Baltimore, MD.27207
470-7A6-2677

PRRB Case Nos. 13-3457GC f53243GC; 17-l739GC;17-1613GC

CERTIFIED MAIL

I,IAR CI 2 I{NO

Stephen P. Nash
Squ¡re Patton Boggs (US) LLP

1801 California Street
Suite 4900
Denver, CO 80202

Re: Expedited Jud¡c¡al Review
PRRB Case Nos.: tg'3457GC (FYE |2/31/2OOB)

Patton Boggs 2008 Medicare Outl¡ers - Allina Health CIRP Group

Ls -s243GC (FY E 09 / 30 / 20 r 3)
Squire Patton Boggs - Lee Memorial 2013 Medicare Outliers CIRP

GrouP

t7 -tTssGc (FYE o9l30/2015)
SquirePattonBoggs-LeeHealth20l5Medicareoutliersc]RPGroup

17 -L6L3GC (F/E 06/30/2015)
SquirePattonBoggs20l5Medicareoutliers-St.Joseph'S/candler
CIRP GrouP

Dear Mr. Nash:

The Provider Reimbursement Review Board ("Board" or "PRRB") reviewed the Groups'

exped iteå-tudicial Review ("EJR") Requests.l .The.Board determined that it has jurisdiction

ã"ã,. tn" pà"i¿ers in these Glãups. ri'e Board fu rther. <leterm ined that the outlier Threshold

úru" ãppuul"¿ by the Groups li;ted ¿bove is 
-ap^propriate 

for EJR' Th¡s EIR decision closes

Case Nos. :3-34S7GC; 
'íS-.äÃiCC; r7-t,i¿gccì and, 77-I6|3GC. The Board's

determ¡nation is outlined below'

Background

The issue under appeal is described as:

Whether CMS reimbursed the prov¡ders for the full amount of the

supplemental outlier payments to which- 
^th-e 

providers are

ent¡iled under the social Securitv Act, 99 1886(dX 5) (A) (i)- (lv)

and (d)(3)(B); see also 42 U'S'c' 55 13esww(d)(s)(A)(i)-(¡v)
and (d)(3)(B)'

1The Groups requested EJR on either Feb 201teb'5' 2018 ("EJR Request")'
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In requesting ElR, the Groups stated:

The Providers contend that the Medicare outlier regulations -
specifically, the regulations found at 4-2 C'F'R' 55 412'80 through

412.86 and the sãries of annual IPPS regulations resulting in

establ¡shing the Outlier Fixed Loss Threshold ("FLT") for the¡r

FYE . . . - are contrary to the Soc¡al Security Act and the intent

of the congress, are arbitrary and capr¡cious, and are otherwise

contrary tõ law. ns a result, the FLTs established and used to
calculate the Outlier Case Payments to which the Providers are

entitled for lthe corresponding] FYE " were invalid and must

berecalibratedandreset,forthebenefitoftheProviders'sothat
theProvidersmayfileamendedandadditionalclaimsforoutlier
Case PaYments.2

Board Determ¡nat¡on

The regulation governing EIR states:

(a)(1) This section ¡mplements provisions in section- 1878(f) ( 1)

ài'iné n.t that give a provider the right to seek EIR of a legal

qr"ition relevan-t to a specific matter at ¡ssue in a Board appeal

¡i there ¡s Board jurisdiction to conduct a hearing on the matter

lai described in 5 405.1840 of this subpart), and the Board

àeierm¡nes it lack; the authority to decide the legal question (as

described in 5 405.1867 of this subpart, which explains the scope

of the Board's legal authoritY).

(f)(1) The Board's dec¡sion must grant EJR for a legal quest¡on

relevant to a specific matter at issue in a Board appeal if the

Board determines the following conditions are satisfied:

(¡) The Board has jurisdiction to conduct a hearing on the specific

matter at issue . . '

(ii) The Board lacks the authority to decide a specific legal

iuestion relevant to the specific matter at issue because the legal

question is a challenge either.to the constitut¡onality of a

irovision of a statute, or to the- substantive or procedural validity
bf a regulation or CMS Ruling'3

Therefore, the Board must f¡rst determine jurisd¡ction over the Group Participants before

clecicling *h"th", it lacks the legal authority over the Outlier FLT issue'

J u risd iction

InordertohavearighttoaBoardhearing,theprovidersinthegroupmustbe
dissat¡siìed with their final déterminations of the total amount of reimbursement due the

2 EJR Request.
3 42 c.F.R. 5 405.L842.
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providers;theamountincontroversymustbe.atleast$50'000;thedateofreceiþtbythe
Board of the providers, hu";i;; ,.ãq,_i"rt must be.no later than 180 days after the date of

.."."¡pt-or tn"iroviders, r¡nai ¿-eierm inations; and, the matter at issue ¡n the group appeal

;;;i;;, 
" 

iinjie question oiiua o. interpretarion of taw, regutations, or cMS Rulings that is

common to each provider ¡n lr'Ë õioup.o. All of these appeals are for cost reporting peiiods

afïer 72/3L/2O08; therefore, tnã i"quir"r"nt.to protest the outlier FLT is necessary for the

Board to find jurisdict¡on, nã*uu"r,'rnost ôf these appeals are from untimely receipt of final

determinations ("untimely rvpn; apbeals). In that instance, the statutory requirements for

Board jurisdlction are somewhat different'

Under$1878(a)(1)(B)or(C),(2),and(3)oftheSocialsecurityAct'aprovidermav
obtain a Board hearing ir: 

-írl 
tÈe'pioí¡der ¿oés not receive a final determination of the

Medicarè contractor on u ti.Lìy bas¡å; (z) the amount in controversy is at least $10,000 (or

ssõ,ooo rãi 
" 

sroup); and, ¿ät'th; p;"ìdór fites a hearins requesr for a hearins to the Board

with¡n. 180 days after not¡ce'or tne Medicare contractor's final determination would have been

received if such determinat¡ãn ia¿ been issued on a timely basis' Moreover, 5 405'1835(c)

piãrl¿ãi ihàt u N"d¡.u." coitractor determination is not timely if it is not issued within 12
'rontf-'t, of the Medicare Contractor's receipt of the provider's perf-ected co^st 

^report 
or

amended cost reporr tur rp"lirìJ ¡n S 4r3.24(f) of the iegulations)' . 
section 1878(a)(1)(B)

of the Act does not ."qu¡." J-,ri¿lr ¿issat¡sracùiôn for Boaid appeals based on untimely final

Medicare Contractor ¿"te.rnlnuiiãnt. This means that, if appealing from an "untimely NPR,"

ir'"i" ü 
"" 

i"qrirement to h;;; a claim or protested amount for the issue under appeal'

TheBoardfindsthatalloftheGroupappealsmettheamountincontroversy
¡."qr¡."¡¡à-nt. 

-iuñner, 
all oiinà provi¿ers had iimely appeals from the¡r f¡nal determ¡nations

oiintirn"lv NPRS' In case No' L3-3457GC, both prov¡ders appealed from- NPRS; however'

they protested oufliers on tnãir ãst reports and had_aud¡t adjustments for the protested

amounts. The remaining pioui¿"rt in iase Nos' 15-3243Gc, 17-1739GC, and 17-1613Gc

ãpp."iãã fr". untimely ñpnr unl*"r" nòt required to protest outliers. Therefore, the Board

finds that it has jurisdiction in these cases'

Leqal Authoritv

42U.s.C'91395oo(fX1)and42c.F.R.g4o5.ls42permitEJRiftheBoardd.eterm¡nes
that it does not have tne autnãí¡ty to decide a question of law, regulation, or cMS Ruling ln

ii-i" á"r", tn" eroup chatlenges tÉe validity of the Secretary's outlier determination under 42

ü:õ.c. õ9 i¡ii**i¿lt¡ltal-anJ t¿ltsltnj 1o'tti"' statutes); 42 c'F'R' SS 412'80 thioush

;ir.!6; å;, ine dei¡às àf'unnuât iÈpS regulat¡ons resulting in establ¡shing the applicable

o"ii¡ãi 'r¡*éà' Loss Threshold C'FLT'). The Groups state that the Board lacks the authority to

J".i¿u tn" specific legal quãsì¡on pãsed by the Groups' namely that the Providers have not

been paid the full amount ãi àutf i". payments to which they are entitled under the Outlier

Statuies.s Specifically, the legal questlon is:

Whether the specific regulat¡ons governing Outlier Case

Payments as set iorth in the two regulatory sources-the Outlier

eayment Regulation lset forth at 42 C'F'R' 5 412 80 through

4\i.861 ând-the f¡xeã loss threshold ("FLT") Regulations lset
forth iñ the annual "Medicare Program; Hospital Inpatient

Prospective Payment Systems and Fiscal Year Rates"l-as
promulgated by the Secretary ' ' and [CMS]' and as in effect

4 42 c.F.R.5 405.1837.
s EJR Request at 1.
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for the appealed years, are contrary to the outlier Statute and/or

are otherwise suústaniively or procedurally invalid?6

TheGroupsarguethattheoutlierstatutehasbeeninterpretedbytheSecretarytomean
in"1, lrìoiio th'e start of each fiscal year, the Secretary must establish a FLT that ¡s projected'

i;-;;; ;ri totat Outlier Case eaymenis in an amount equal to 5.1olo of projected DRG

;;;;¿";r*i;,hui v"ar.r Hã*uué., inftuence^d _by \urbo-chargins," the secretary began

increasing FLTS in an utt"¡¡pi to rtay at 5,19o.8 -The 
^Groups 

argue that cMS improperly kept

the FLT at g33,560 O"t*"uÃ-nft ãO'03-2010-s The Group also states that CMS "repeatedly

set the FLT at levels wnicn paia ãut significantly lessth¿n the agency's stated target of 5 'L0/o

ãiìäiãl ro:pð-pãvn1"ntr."'o'iurther, 
-because 

cMS fa.iled to account for the turbo-charging

f."tpù"1t, effelt ôn Outl¡er paymãnté, CylS failed to follow the Outlier Statute (approximating

i'r,"i""rã¡"ul ."st of care) áti *."éî"1ry Included. inflated outlier payments in projectinq the

FLT.1r Reliance on sucn oataiead to-art¡i¡c¡ally high FLTs.12 The Groups challenge the valid¡ty

of the Secretary's set FLT for the fiscal years at issue' ''

TheBoardfindsthattheoutliefissueproperlyfallswithintheprovisionsof42C.F.R'
S +OS.rS¿2 since it ¡s a .ftulËngãiã the subslantive valid¡ty of the Secretary's application of

the outlier statutes uno t."griuiiäns. The eoard lacks the authority to determine.whether the

ö;;r"r;t;. ;ll¡àr grresno'ii wãi vat¡d. rhe Board agrees wirh rhe Groups that it lacks lesal

authority in these cases' The Board finds that:

(1)IthasjUrisdictionoverthematterforthesubjectyearsandthattheparticipantS
in these group appeals are entitled to a hearing before the Board;

(2) Based upon the pioviders' assertions regarding-42 U'S.c. 5S 1395ww(d)(3)(B) and
._,i¿xsltÀl;42C,F.R.55412.80through4L2'86ìand,theIPPSFinalRulessetting

the FLT, tnere are Àoïndings of fact ior resolution by the Board;

t¡) it ¡s bóund bv tne appl¡ca'ute existing Medicare law and regulation (42 C'F,R'

$ 405' 1867); and,
(4) It is without the ãuthority to decide the legal question of whether the secretary's
' 'fixed loss threshold for outlier payments is valid'

Accordingly,theBoardfindsthattheoutlierissueproperlyfallswithintheprovisions
or ¿z u.s.è. s iãgÉoo(rxr) ana hereby grants EJR for the issue and subject years. The Group

has 60 days from the ,"."¡pi ãr Û]ir a"i¡r¡on to institute the appropriate act¡on for judicial

,",r¡"*. sín." this is the oniy issue under dispute, the Board hereby closes the case'

BOARD MEMBERS
L. Sue Andersen, Esq,
Charlotte F, Benson, CPA

Gregory 11. Ziegler, cPA, CPC-A

FOR THE BOARD:

L. Sue Andersen, Esq.
chairperson

6 td. at 2.
7 ld. at 4,
3 td. at 5.
e td. at9.
ro ld. at 'J.o.

11 ld. at 73.
12 ld. at 18.
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Enclosure

cc

Schedules of Providers

Danene Hartley, Appeals Lead, National Government Services (Case No 13-

34s7Gc)

Geoff Pike, First Coast Serv¡ce Options, Inc' (Case Nos' 15-3243GC; 17-

1739GC)

Cecile Huggins, Palmetto GBA (Case No' 17-1613GC)

Wilson C. Leong, Esq., CPA, Federal Special¡zed Services



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Re¡mbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 27207
470-786-267L

|'1l1R ¡i 2 r¡1¡
Certified Mail

Corinna Goron
Healthcare Reimbursement Services, Inc'
17101 Preston Road
Suite 220
Dallas, TX 75248

RE: EJR Determination

13-3100GC
13-3303GC
13-3344GC
14-1035GC
t4-1767GC
r4-23t3GC
t4-231sGC

HRS FMOLHS 2008 DSH Medicare Managed Care Part C Days Group

HRS FMOLHS 2009 DSH Medicare Managed Care Part C Days Group

HRS FMOLHS 200? DSH Medicare Managed Care Part C Days Group

HRS UHHS 2007 DSH Medicare Managed Care Part C Days Group

HRS UHHS 2006 DSH SSI Fraction Medicare Managed Ca¡e Part C Days Group

HRS UHHS 2009 DSH SSI Fraction Medicare Managed Care Part C Days Group

HRS UHHS 2009 DSH Medicaid Fraction Medicare Managed Care Part C

DaYs GrouP

lS-1iggGC HRS ÉMOLHS 2007 SSI Fraction Medicare Managed Care Part C Days Group

J)ear Ms. Goron:

The Provider Reimbursement Review Board (Board) has reviewed the P¡oviders' February 19,

i018 r"qrrest for expedited judicial review (EJR) (received February 21,2018) The Board's

decisionwith respect to jurisdiction and EJR is set forth below'

Issue in Dispute

The issue in dispute in thcse cases is:

[W]hether Medicare Advantage Days ("Part C Days") should be removed

irom the disproportionate share hospital adjustment ("DSH Adjustment")

Medicare Fraction and added to the Medicaid fraction'l

Statutory and Resulatorv Backeround: Medicare DSH Pavment

Part A of the Medicare Act cove¡s "inpatient hospital services." since 1983, the Medicare

prograrn has paid most hospitals for the operating costs of inpatient hospital sewices under the

prospective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized

äÀãirntr p"ia;.charge, subject to certain payment adjustments'3

I Providers' EJR requ€st at I .

2 See 42U.s.c. $ l395ww(dXl)-(5);42 c'F R P'¿rr412'
I ld.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

,p""ifi. tu"tor..a These cases involve the hospital-specific DSH adjustment, which requires the

secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate numbe¡ of low-income patients'5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

i;tpÉ;).6 es a proxy for utilization by low-income patients, the DPP determines a hospital's

i ruiiã"átio" ur å osir, a"¿ it also determines the amount of the DSH payment to a qualifying

tã.prt"it irr" Dpp is âefined as the sum of two fractions expressed as percentages.s -Those two

fractions ate referred to as the "Medicare/SSl" fraction and the "Medicaid" f¡action' Both of

these fractions consider whetler a patient was "entitled to benefits under part 4."

The statute, 42IJ.S.C. $ 1395ww(dx5)(FXvixl), defines the Medicare/sSl fraction as:

the fraction (expressed as a percentage), the numeratol of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entì ed to

benefits undàr part A of this subchapter a¡d were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter' and the

derlominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefils ttnder part A of this subchapter ' ' ' '
(emPhasis added)

The Medicare/SSl fraction is computed annualty by the Centers for Medicare & Medicaid

Services C'CMS-), and the Medicare conffactors use CMS' calculation to compute a hospital's

DSH payment adjustment.e

The starure, 42U.5.C. $ 1395ww(d)(5)(F)(viXID, defines the Medicaid fiaction as:

the fraction (expressed as a percentage), the numerator of which is

tlre number of the hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entìtled to benefits under

part A of ihts sttbchapter, and the denominator of which is the total

ìumber of the hospital's patient days for such period' (emphasis

added)

{ See 42 U.S.C. $ l395ww(d)(5)'
5 See 42U.5.C. $ l395ww(dX5)(F)(i)Q); a2 c F R' 0 412 109' 

- -6 iee 42tJ.s.c. $$ r:ssw*(ãXsXFXiXl) and (dXsXF)(v); a2c,F ! $ al2 l06(cxl)'
1 See 42V.5.C. $$ 1395wv/(dX5XFXiv) and (vii)-(xiii); a2 C F R $ 412 106(d)'
E See 42 U.S.C. S 1395w\a'(dX5XFXvi).
e 42 C.F.R. S 412.106(bx2)-(3).
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The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.l0

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed ðare statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 U.S.C. g l395mm(a)(5) provides for 'þa)'rnent to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembe r 4,1990 Federal Register, the Secretaryrr stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the
disproportionate share adjustment computation should include
'þatients who were entitled to benefits uncler Part A," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualilied HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1 , 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Ì4edicare percentage [of the DSH
adjustmentl.l2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.13

With the cfeation of Medicare Part C in 1997,t4 Medtca¡e beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

ro ¿2 c.F.R. $ 4r2.lo6(bx4).
ll of Health and Human Services.

'2 55 F€d. Reg. 35,990, 39,994 (Sept. 4, 1990).
t3 Id.
f4 The Medicare Par't C program did not begin operating ùntil January 1,1999. See P.L. 105-33, 1997 HR2015'
codified as 42IJ.5,C. ç 1394w-21Note (c) "Eûollment Transition Rule.- An jndividual who is enroìled [in
Medicarel on December 3l 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered

to be enrolled with that organization on January l, 1999, under part C ofTitle XVUI . . ifthat organization as a

contract under that part for providing services on January l, 1999 . . ." This was also knoÌvn as
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care under Part A. Consistent with the statutory change, CMS did not include Medica¡e Part C

davs in the SSI ¡atios used by the Medicare contractols to calculate DSH payments for the fiscal

y"u, ZOO!-ZOO4.tt

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2Oõ+ Inpatieni Prosp-ective Payment System ("IPPS") proposed rules were published in

the Fede¡al Regiiter. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

benefrciary's benefits are no longer administered under Part A
. . . . once a beneJìcíary elects Medicare Part C, those parient days

altributable to the beneficiary should not be included in the

Medicare fraction of the DSH patíent percentage' These patient

days shoitd be included in the count of total patient days in the

Medicare fraction (the denominator), and the patient's days for the

M+C benefrciary who is also etigible for Medìcaid would be

included in the numerator of the Medicaid frqcîion ' ' (emphasis

added)16

The seüetary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, Uy nàting she was "revising our reguiations at [42 C.F.R.] $ a 12.106(b)(2)(i) to

in"t..a" túe äuyr asiociated \Mith lPart C] beneficiaries in.the Medicare fraction of the DSH

""i""i"ti"r.-,i 
ln response to a cómment regarding this change, the Secretary explained that:

. . . l\/e do agree that once Medicare beneJiciaries elect

Medicare Part C coverage, they are still, itt some sense'

entitled to bene/ìts under Medicare Part A, We agree with

the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adopting as Jìnal our proposal stated in the May l9' 2003

proposed rule lo include the days dssociated with M+C
-beieficìarie,s 

ín the Medicaidfraction' Instead' we are

adoþüng a potícy to include the patient days for M+C
beieficlaries in the Medicare fraction ' ' ' ' if the beneficiary

is alio an SSI recipient, the patient days will be included in

the numerator of the Medicare fraction' We are revising our

regulations at $ 412.106(bx2)(i) to include the days

asiociated with M+C beneficiaries in the Medicare fraction

ofthe DSH calculation'r8 (emphasis added)

Medicale+choice. Thc Medicare Prescription Drug, lmProvement and Modemization Act of2003 (Pub'L 108-

ìiãj, 
"n"""¿ - 

pecember 8, 2003, replãced the Medicare+Choice program with the neìv Medicare Advantage

program under Part C of Title XVIII.
l56t Fed. Reg. 48,918, 49,099 (Aug. 11,2004)-
1668 r'ed. Reg. 27,1 54,27,208 (May 19,2003)'
r7 69 Fed. Reg. at 49,099
t8 Id.
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This statement would require inclusion of Medicare Part C inpatient days in the Medica¡e

fraction ofthe DSH calculation.

Although the change in policy rcgarding 42 c.F.R. $ 412.106(bx2xB) was included inthe

Augusil 1, 2004 F;deri Register; no change to the regulato¡y language was published until

Auiust22',2007 when the FÉY 2008 final rule was issued.re In that publication the Secretary

notËd that no regulatory change had in fact occuned, and announced that she had made

"technical 
"orreãtions'ito 

the regulatory language consistent with the change announced in the

FFy 2005 IppS fìnal rule. As a result, Part C days were required to be inclúded in the Medicare

fraction as of October I , 2004 -

The U.S. Circuit Cou¡t for the District of Columbia in l//ina Healthcare Services v. Sebelius

1Ài,Uiro 4,to,tu"ated the FFY 2005 IPPS rule. However, the Secretary.has not acquiesced to that

à"cisiorr.-More , ecenfly in Allina Health Services v. Price (Allina II),2r the Court found that the

secreta¡y's 2004 attewt to change the standard to include Part c days in the Medicare fraction

*ur rru"át"d by Allina Health Seivices above. The Court found that the Secretary was required to

undertake notice and comment ruling-making and ¡}re 2012 regulation was invalid. once again'

the Secretary has not acquiesced to this decision'

Providers' Reouest for EJR

The providers explain that because the Secretary has not acquiesced to the decisionin Allìna, the

i00+ ,egulation requiring Part C days be included in the Pa¡t A/SSI fraction and removed from

the Mecl'icaid ftactiãn remains in effect as set forth in 42 C.F.R' $$ a 12' 106(b)(2)(i)(B) and

fultzitiiil<s) (rhe 2004 Rule). The Board is bound by fhe 2004 rule a¡d the P¡oviders and the

Ètùi¿"tt 
"ont"ttd 

that the Board should grant their request for EJR'

The Providers assert that, püsuant to 42U.5.C. $ 1395oo(f (1), the Board must grant EJR if it
lacks the authority to deciãe a question of "law, regulation or CMS Ruling" rais^ed by-a.provider'

The Provide¡s *áirrtuin thut the Board is bound by the regulation, there are not factual issues in

dispute and the Board does llot have the legal authofity to decide the issue. Further, the

prá.riders believe they have satisfied the jurisdictional reqttirements ofthe statute and the

regulations.

Decision of thc Board

Pursuanr to 42U.5.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the

Roard is required to grant an EJä request if it determjnes that (i) the Board has jurisdiction to

conduct a hóaring o¡ ih" specifìc matter at issue; and (ii) the Board lacks the authority to decide a

,p""in" legal qu"estion reievant to the specifrc matteJ at issue because the legal question is a

"iràff""g" "îfr"i 
to the constitutionality ofà provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling'

I e 7 2 F ed. F:eg. 4'1,1 3 O, 47,384 (AùPlusi 22, 2007 )'
20 746 F.3d I 102 (D.C. Cit.2014).
2t 2Ol'1 'l'¡L 313'19'76 (D.C. Ctr' fuly 25,2017)'
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Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2006,2007 , 2008 and 2009'

For purposes of Board jurisdiction over a palticipant's appeals filed from a cost reporting period

thatlnás on or before December 30, 2008, the participant may demonstrate dissatisfaction with

the amount of Medicare reimbursement for the appealed issue by claiming the SSVPart C issue

as a .,self-disallowed cost," pursuant to the supreme court's reasonin g set oúin Bethesda

Hospital Association v. Boien.22 with respect to a participant's appeals filed from a cost

repárting period that ends on or after December 31, 2008, in order to demonstrate dissatisfaction

wittr tneãmount of Medicare payment for the appealed issue, a participant filing an appeal from

an original NpR must show that the Medicare contractor adjusted its SSI fraction when it settled

the participant's cost report or the Participaat must have self-disallowed the appealed issue by

filing its cost report under protest'23

The Board has determined that the participants involved with the instant EJR request have had
part C days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction,

or properiy protested the appealed issue such that the Board has jurisdiction to hear their

,"r 
""ti"" 

upp.als. In addition, the participants' documentation shows tlat the estimated amount

itr åont otr"Åy exceeds $50,000, as iequired for a group appeal2a and the appeals were timely

filed. The esiimate4 amount in controversy is subject to recalculation by the Medicare contractor

for the actual final amount in each case.

Board's Analysis Reeardine the Appeêþd [ES]19

The group appeals in this EJR request span fiscal years 2006,2007,2008 and 2009, thus the

upp"ä"A 
"oif 

t"porting periods fall squarely within the time frame applicable to the Secretary's

ffï ZOOS ffns rute Uãing challenged. The Board recognizes that the D.C. Circuit vacated this

regulation in Altína for |hetime period at issue in these requests. However, the Secretary has not

foinally acquiesced to that vacatur and, in this regard, has not published iury guitlance on how

the vacåt r¡ is being implemented (c.g., only circuit-wide versus nationwi de) See generally

Grant Med. ctr. y.-Burwell,204 F. Supp. 3d 68,71-82 (D.D.D. 2016), appeal filed,No.16-5314
(D.C. Cir., Oct 31, 2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated

th" ,."gulaiio¡ atrd, if the Board were to gtant EJR, the Providers would have the right to bring

suit irieither the D.C. Circuit or the circuit within which they are located. See 42 U.S.C.

$ 1395oo(f)(1). Based on the above, the Board must conclude that it is othe¡wise bound by the

regulation for purposes of this EJR request'

,, l08 s.cr. 1255 (1988).
23 See 42 C.F.R. S 405.1835 (2008).
2a See 42 C.F.R. $ 405.1837.
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Board's Decision Regardine the EJR Request

The Board finds that:

l) it has jurisdiction over the matter for the subject years and that the

particþants in these group appeals are entitled to a hearing before the

Board;

2) based upon the participants' assertions regarding 42 C'F'R'

$$ 412.106OX2XÐ(B) and (bX2XiiiXB), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whelher 42

c.F.R. $$ 412'106(bX2)(i)(B) and (bX2XiiÐ(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiÐ(B) properly falls within the provisions of 42 U.S.C. g l395oo(f(1) and hereby

gtutrìr tiré Þrá"ideìs' request for EJR fo¡ the issue and the subject years. The Providers have 60

ãays from the receipt ofthis decision to institute the appropriate action for judicial review. Since

thii is the only issue under dispute, the Board hereby closes these cases'

Board Membe¡s ParticiPatine:

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

FORTHEBOARD:

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f)
Schedules of Providers

cc: Mouni¡ Kamal, Novitias (Certified Mail Schcdulcs of Providers)

Judith cummings, cGS Administrators (ceriified Mail ilschedules of Providers)
'Wilson Leong, FSS (w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICESt&
Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 27207
4LO-786-267 Ll,tAR 0 2 2018REt t7-1744

CERTIFIED MAIL

Nathan Summar
Vice President Revenue Management
Community Health Systems, Inc.
4ooo Meridian Boulevard
FranHin, TN 37o67

RE: Springs Memorial HosPital
Provider No. 4z-oo36
FYE tt I 3o / zot4
PRRB Case No. 17-1744

Dear Mr. Summar:

The Provider Reimburscrnent Review Board ("Board") has revieweil correspondence from you, dated

ñ;;r;lt ,ot8 (ieceiverl by the Boarcl on February 20, 2018). The correspondence, which is a copy of a

cover leítéi addressed to the-Metlicare conlrâctor, transmits the Plovidefs preliminary position paper. In
adaiiion, it a¿vises that all issues, except Medicaid Eligible Days and SSI Provider Specific, have been

transferred to group appeals.

Upon review the Board notes that this case was dismissed by the Board on July 18, zorT b-ec¿use the

apþaiwas not filed in conformance with 42 C.F.R. g 4o5.r835. ald tìre Board Rulês as it did not indude a

cäiy ofthe final determination in dispute. Ifyou disagree with the Board's dismissal, you may request a

re statement of the appeal under Rulì +6 of the PRRB rules. PRRB Rule 46.1, in part, states:

A provider may request reinstâtement of an issue(s) or case within three yearsfrom, the date

ofthe Board,s áecijion to dismiss the issue(s)/case or, if no dismissal was issued, within.tlree
years of the Board's receipt of the Provider's withdrawal of the issue(s) (see +z c.F.R. $

äoS.lggS a¿dressing reopining of Board decisions). The request for reinstatement is a
åo'tion ãnd must bi in;ritinã setting out the reasons for reinstatement (see Rule 44
governing motions).

Bv letter dated Februarv 27, 2(]78, Quality Reimbursement services filed five (5) Form Ds

r;questing the transfer ofthe following issues from the subject appeal to pending CIRP ("Common

lssue Related Party") grouPs:

Issue #2 - DSH SSI (Systemic Errors) to case number 18-o1o9GC

Issue #4 - DSH Payment - ssl Fraction/Dual Eligible Days (Exhausted Part A Benefit' 
Days, Midicare Secondary Payor Days and No-Pay Part A Days) to
case number l8-ouoGC

Issues #6 & 9 - DSH Payment-Medicare Fraction Dual Eligible Days (Exhausted Part-A_

Bánefit Days, Medicare Secondary Payor Days and No-Pay Part A Days) AND
DSH Payment-Duaì Eligible Days (Exhausted Part A Benefit
Days, Medicare Secondãry Payor Days and No-Pay Part A Days) to case number
18-o111GC

Issue #11 - Two Mitlnight census IPPS PaymentReduction lo case nümber 18-o112GC

Issue #10 - uncompersated care ("ucc") Distribution Pool to case numbef 18-o113GC



As stated âbove, the subject individual appeal, case number r7-r744,was dismissed.and is-no longer

activeþ pending before ihe Board. An issue cannot be transferred from an appeal that is cìosed._ The

."qu".'t"'to t.uttif"r t¡1e above referenced issues to the CIRP groups identified above are hereby denied'

Page z
Case No.: 17-1744

Board Members:

L. Sue Andersen, Esq.
Charlotte F. Benson, C.P.A.
Gregory H. Ziegler

cc: Wisconsin Physicians Service
Byron Lamprecht
Cost Report Appeals
2525 N 117th Avenue, Suite zoo
Omaha, NE 68164

James C. Ravindran
President
Quality Reimbursement Services
15o N. Santa Anita Avenue, Suite 57oA
Arcadia, CA 9roo6

FOR THE BOARD:

fu^Æ-
Chairperson

Federal Specialized Services
Wilson C. Leong, Esq., CPA
PRRB Appeals
rTor S. Racine Avenue
Chicàgo, IL 60608-4058
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Baltimore, MD 2!207
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llAR 0 7 X¡1¡

CERTIFIED MAIL

Quality Reimbursement Services Inc.
James C. Ravindran
President
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

Wisconsin Physicians Service
Byron Lamprecht
Cost Report Appeals
2525 N l l7th Avenue, Suite 200
Omaha, NE 68164

RE: Ozarks Medical Center
P¡ovider No. 26-0078
FvE 12131/2006
PRRB Case No. 13-1733

Dear Mr. Ravind¡an and Mr. Lamprecht,

The Provider Reimbursement Board (Board) has reviewed the jurisdictional documents in the

above-refe¡enced appeal. The jurisdictional decision ofthe Board is set fofh belo\'r'.

Backqround ¡

Oza¡ks Medical Center, the Provider, appealed a Revised Notice of Program Reimbu¡sement
(RNPR) fot the 12/31/2006 cost reporting period. Ozarks Medical Center is appealing the

amount of Medicare Reimbursement as determined by its Medicare Contractor in a Revised

Notice of Program Reimbursement ("NPR') dated October 25,2012'

The Provider fited the appeal April23,2013, with the following issues:

1) Issue No. 1 is entitled "Disproportionate Share Hospital Payment/Supplemental
Security Income Percentage (Provider Specific)" (hereinafter "DSH/SSI Percentage
(Provider Specific);

2) Issue No. 2 is entitled "Disproportionate Share Hospital ('DSH')/Supplemental
Security Incorrre ('SSI") (Systemic Errors)" (hereinafter "DSIVSSI Systemic
Er¡ors");

3) Issue No. 3 ìs entitled "Disproportionate Share Ilospital Payment - Medicare
Managed Care Part C Days";

4) Issue No. 4 is entitled "Disproportionate Share Flospital Payment - Dual Eligible
Days (Exhausted Part A Benefit Days, Medicare Secondary Payor Days, and No-Pay
Parl A Days)";
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5) Issue No. 5 is entitled "Disproportionate share Hospital Payment - Exclusion ofPat
C Days from Denominator of Medicare Percentage"'

On July 15,2013, the Board received a request to transfer various issues to group appeals

including the SSI Systemic Errors issue to case no. 13-1439G.

There is one issue remaining in the appeal: SSI Provider Specific, which is relevant to the

jurisdictional challenge pending in this appeal.

Medicare Contractor's Contentions:

SSI Provider SpeciJìc

The Medicare Contractor argues that the Board does not have jurisdiction over the SSI Provider

Specific issue because it is duplicative ofthe SSI Systemic Errors issue that the Provider

transferred to case no. 13-1439G in violation ofPRRB Rule 4.5'

Furthermore, the Medicare Contractor argues that there is no final determination with respect to

the provider's subsidiary appeal" ofthe SSI Realignment. Finally, the Medicare Contractor notes

thafthe Provider has appealed from a revised NPR and argues that there was no adjustment

¡elated to SSI realignment, as required by C.F'R $ 405 1889.

I See Provider's March l, 2018 Jurisdictional Response at 2.

Provider's Contentions:

Thc provider contends that the Medicare Contractor is incortect when arguing that the DSH/SSI

realignment issue is not an appealable issue.l The Provider states that the Provider is addressing

not only a realignment ofthe SSI percentage but also addressilg various errors of omission and

commiision that do not fit into thã "systemic errors" calegory.2 Thus, the Provider argues that

this is an appealable item because the Medicare Contractor specifically adjusted the Provider's

SSI perceniåge and the Provider is dissatisf,red with the amount ofDSH payrnents that it received

f'or fiscal y"Ã ZOOA as a result of its understated SSI percentage.3

Further, the Provicler asserts that in Northeast Hospilal Corporatîon v. Sebelius, the Centers for

Medicare and Medicaid services ('cMS') abandoned the cMS Administrator's December 1,

200g decision. 657 F .3d 1 (D.C. Cir. 201 1).4 The decision here that was abandoned was that the

SSI ratio cannot be revised based upon updated data after it has been calculated by CMS.5 The

P¡ovider reasons that it has specifically identifìed patients believed to be entitìed to Medicare
part A and SSI who were not included in the SSI percentage due to eraors that may be sper:ific to

the Provider, but are not the systemic errors identified in fhe Baystate litigation.ó

Id.
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Board's Decision:

Disproportionate Share Hospi.ral (DSH) Payment/Supplemental Security Income (SSI)
Percentage (Provider Specific)

The Board finds that it does not have jur.isdiction over the SSI Provider Specific issue. The
jurisdictional analysis for Issue No. t has two relevant aspects to consider: 1) the Provider
disagreeing with how the Medicare Contractor computed the SSI percentage that would be used
to determine the DSH percentage, and 2) the Provider preserving its right to request realignment
of the SSI percentage from the federal fiscal year to its cost reporting period.

The first aspect of Issue No. l-the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to determine the DSH percentage-is
duplicative ofthe Systemic Errors issue that was transferred to a group and is dismissed by the
Board.T The DSH PaymenVSSI Percentage (Provider Specific) issue concerns "whether the
Medicare Administrative Contractor used the correct Supplemental Security Income percentage

in the D.isproportionate Share Hospital Calculation."s The Provider's legal basis for Issue No. 1

also asserts that "the Medicare Contractor did not determine Medicare DSH reimbursement in
accordance with the Statutory instructions at 42 U.S.C. $ 1395ww(d)(5)(FxÐ."'q The Provider
argues that "its SSI percentage published by [CMS] was incorrectly computed . . . ." and it ". . .

speiifically disagrees with the MAC's calculation of the computation of the DSH percentage set

lorth at 42 C.F.R. $ 412.106(b)(2)(l) of the Secretary's Regulations."r0

The Provicler's Systemic Errors issue is "[whether] the Secretary properly calculated the
Provider'sDisproportionateShareHospital/SupplementalSecuritylncomepercentage."rrThus,
the Provider's disagreement with how the Medicare Contractor calculated the SSI percentage
that would be used for the DSH percentage is duplicative of the Systemic Errors issue that has
filed directly into a group appeal.

Because the Systemic Erors issue was transferred to a group appeal, the Board hereby dismisses
this aspect of Issue No. 1.

'Ihe second aspect of Issue No. i-the P¡ovider preserving its right to request realignment of the
SSI percentage from the federal fiscal year to its cost rcporting pcriod-is dismissed by the
Board for lack of jurisdiction. Under 42 C.F.R. $ 412. 106(bX3), for determining a Provide¡'s
DSH percentage, "if a hospital prefers that CMS use ìts cost reporling data instead ofthe Federal
fiscal year, it must fumish to CMS, through its intermediary, a written request . . .." Without this
written request, the Medicare Contractor cannot issue a final determination from which the
Provider can be dissatisfied with for appealing purposes.

7 See Provider's Individual Appeal Request at Tab 3
I ld. at'lab 3, Issue I .

e ld.
\o Id.
rr /d at Tab 3, lssue 2.
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Conclusion:

It should be noted that the SSI Provider Specific issue in the Provider's final position papers is
somewhat different from the issue statements in its appeal requests. The final position paper
reads:

The Provider contends that its' [sic] SSI percentage published by the Centers
for Medicare and Medicaid Services ("CMS") was inconectly computed
because CMS failed to include all patients that r ere entitled to SSI benefits in
their calculation based on the Provider's Fiscal Year End (June 30).

The Provider contends that the SSI percentage issued by CMS and the
subsequent audit adjustment to the Provider's cost repofi by the MAC are both
flawed.

The Provider then goes on to discuss the case Loma Linda Communiry Hosp. v. Dept. of Heal.rh
and Human Servíces. ar'd the fact that it is still waiting for its MedPAR data to analyze. This
issue statement focuses less on the Provider requesting realignment, but is still duplicative ofthe
Systemic Errors issue that the Provider has transferred to various CIRP Groups.

The Board finds that it does not have jurisdiction over the SSI Provider Specific issue in case no.
13-1733 for Ozarks Medical Center.

PRRB Case No, 13-1733 is hereby closed and removed from the Board's docket.

Review of this determination may be available under the provisions of 42 U.S.C. $ l395oo(f)
and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participating:
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

Enclosures

FOR THE BOARD

/*ø"-a**4

cc:

Gregory H. Ziegler, CPA, CPC-A
Board Member

42 U.S.C. $ 1395oo(Ð and 42 C.F.R. $$ 405.1875 and405.1817

Wilson Leong, FSS
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15OB Woodlawn Drive, Suite 100
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CERTIFIED MAIL

Quality Reimbursement Services Inc.

James C. Ravindran
President
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

Wisconsin Physicians Service
Byron Lamprecht
Cost Report Appeals
2525 N 1 17th Av.enue, Suite 200

Omaha, NE 68164

RE: Ozarks Medical Center
Provider No. 26-0078
FYE 12/31/2011
PRRB Case No. 15-2779

Dear Mr. Ravindran and Mr. Lamprecht,

The Provider Reimbursement Board (Board) has reviewed the jurisdictional documents in the

above-referenced appeal. The jurisdictional decision ofthe Board is set forlh below.

Background:

Ozarks Medical Center, the Provider, appealed an Original Notice of Program Reimbursement

i:.Nln'1 dated December li,2014,fotrhe l2/3ll2011cost reporting period. The Provider filed

the appéal with the following issues in its June 18,2015 appeal request:

1) Issue No. 1 is entitled "Disproportionate share Hospital Paymenvsupplemental

security Income Percentage (Provider specific)" (hereinafter "DSH/SSI Percentage

(Provider Specific);
2) issue No. 2ls entitled ..Disproportionate Share Flospital ('DSH')/Supplemental

Security Income ('SSI") (Systemic Erors)" (hereinafter "DSH/SSI Systemic

Enors");
3) Issue Nô. 3 is entitled ..Disproportionate Share Hospital Payment - Medicare

Managed Care Part C DaYs;"
4) Issue Ño. 4 is entitled "Disproportionate Share Hospital Payment- SSI Fraction/Dual

Eligible Days (Exhausted Part A Bencfit Days, Medicare Secondary Payor Days and

No-Pay Parl A DaYs);
5) Issue Ño. 5 is entiiled "Disproportionate Share Hospital Payment - Medicaid Eligible

Daysi'



6) Issue No. 6 is entitled "Disproportionate share Hospital Payment - Medicaid

Fraction/Medica¡e Managed Care Part C Days;

7) Issue No. 7 is entitled "Disproportionate share Hospital Payment - Medicaid

i." Fraction/Dual EligibleÐays (Exhausted Part:A Benefil Days, Medicare Secondary

PaYor DaYs, and No-PaY Part A DaYs);"

S) Issue No.:8 is entitled "Disproportionate Share Hospital Payment - Outlier Payments

(Fixed Loss Threshold)."

On February 24,2016,the Board received a request to transfer various issues to group appeals,

including the SSI Systemic Errors issue to case no' l5-3037G'

The Provider withdrew Issue No. 5, Medicaid Eligible Days'

There is one issue that remained in the appeal: SSI Provider Specific, which is relevant to the

jurisdictional challenge pending in the appeal.

Medicare Contractor's Contentions:

The Medicare Contractor filed ajurisdictional challenge over fout issues in the appeal: the SSI

Provider specific; SSI Systemic Errors; Medicare Managed care Part c; and dual eligible days

issues. Thè Medicare Contractor identi{ied the Medicare Managed Care Part C and Dual

Èriliur" days issues as duplicate issues, because the Provider also appealed those issues in both

the"Metlicáe and Medicaid fractions. Because the Provider transferred the SSI Systemic Enors;

Part C Days' and Dual Eligible Days issues to group appeals, the Board will not address these

jurisdictional challenges.

SSI Proúder Specific

The Medicare contractor argued that the Board does not have jurisdiction over this issue because

a realignment, a change in tñe computation from the federal fiscal year to the hospital's fiscal

year, iã a provider ele-ction, not a lviedicare Contractor final determination. I The Medicare
'coniu"toi 

concluded that because a realignment is not a {inal determination, the Board does not

have jurisdiction over the issue pursuant to 42 C'F'R $ 405'1803'

Provider's Contentions:

The Provitle¡ argued that the Board hasjurisdiction over both the SSI Provider Specific issue and

the SSI Systemiã E.ro.. issue because they are distinct issues and the realignment issue is an

ufpauur" issue. The provider argued that it is not only. addressing a realignment ofthe SSI

pãi*"t^g", but also acìclressing 
*various enors of omission and commission that do not fit into

ihe "systèmic errors" category."2

Page 2

ì Medicare Contraclor Jurisdictional Challenge at 4
2 Provider's Jurisdictional Response at 2.



Board's Dcgisisni

Disproportionate Share Hospital (DSH) Payment/Supplemenlal Security Income (SSI)

Percentage (Provider Specific)

The Board finds that it does not have jurisdiction over the SSI Provider specific issue. The

jurisdictional analysis for Issue No. I has two relevant aspects to consider: 1) the Provider

äisagreeing with how the Medicare Contractor computed the SSI percentage that would be used

to dãtermine the DSH percentage, and 2) the Provider preserving its right to request realignment

ofthe SSI percentage from the federal fiscal year to its cost reporting period'

The first aspect of Issue No. l-the Provider disagreeing with how the Medicare Contractor

computed tñe SSI percentage that would be used to determine the DSH percentage-is

duplicative of the SystemiCErrors issue that was transferred to a group and should be dismissed

by the Board.3 The DSH PaymenlSSl Petcentage (Provider Specific) issue concems "whether

túe Medicare Administrative Contractor used the correct Supplemental Security Income

pefcentage in the Disproportionate Share Hospital calculation."a The Provider's legal basis for

issue No. 1 also asserts that "the Medicare contractor did not determine Medicare DSFI

reimbursement in accordance with the Statutory instructions at 42 U'S'C' $

1395ww(d)(5)(Fxi).,'5 The Provider argues that "its SSI percentage published by [CMS] was

incorrectiy computed . . ." and it ". . . specifically disagrees with the MAC's calculation of the

computation ofihe DSH percentage set forth at 42 C.F.R. S 412:106(bX2Xi) ofthe Secretary's

Regulations."6

The Provider's Systemic Errors issue is "[whether] the Secretary properly calculated the
provider,s Dispróportionate Share HospitãVsupplemental Security Income percentage."T Thus,

the provider's ãisãgreement with how the Medicare Contractor calculated the SSI percentage

that would be used for the DSH percentage is duplicative ofthe Systemic Errors issue that has

filed directly into a group appeal.

Because the Systemic Errors issue was transferred to a group appeal, the Board hereby dismisses

this aspect of Issr¡e No. 1 .

The second aspect oflssue No. l-the Provider preserving its right to request realignment of the

sSI percentagô from the federal fiscal year to its cost reporting period-is dismissed by ihe

Boaid for lack of jurisdicrion. tJnder 42 C.F.R. $ 412. 106(bX3), for determining a Provider's

DSH percentage, i'i1'a hospitaì prefers that CMS use its cost repofting data instead uf the Federal

fiscal year, it rirust fumishto cMS, through its intermediary, a Mitten request . . .." without this

writte; request, the Medicare Contractor can¡ot issue a final determination from which the

Provider can be dissatisfied with fo¡ appealing purposes'

Page 3

r See Providers lndividual Appeal Request at Tab 3'
a ld. at'lab 3, Issüe L
s ld.
6ld.
7 1d at Tab 3, lssue 2.
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Conclusion:

It should be noted that the SSI Provider Specific issue in the Provider's final position papers is

sornewhat different from the issue statements in its appeal requests. The final position paper

¡eads:

The Provider contends that its' [sic] SSI percentage published by the Centers

for Medicare and Medicaid Services ("CMS") was incorrectly computed

because CMS failed to include all patients that were entitled to SSI benefits in
their calculation based on the Provider's Fiscal Year End (December 31).

The Provide¡ contends that the SSI percentage issued by CMS and the

subsequent audit adjustment to the Provider's cost report by the MAC are both
flawed.

The Provider then goes on to discuss the case Loma Linda Communíty Hosp. v Dept of Health

and Human Services. and the fact that it is still waiting for its MedPAR data to analyze. This

issue statement focuses less on the Provide¡ requesting realignment, but is still duplicative of the

Systemic Errors issue that the Provider has transferred to various CIRP Groups.

The Board finds that it does not have jurisdiction over the SSI Provider Specific issue in case no.

15-2779 for Ozarks Medical Center.

PRRB Case No. 15-2779 is hereby closed and removed from the Board's docket.

Review of this cletermination may be available under thc provisions of 42 U.S.C. $ 1395oo(Ð

and 42 C.F.R. $$ 405.1875 and 405.18'17 .

Boa¡d Members Participatins:
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FOR THE BOARD

//-¿a. &^4
Gregory tI. Ziegler, CPA, CPC-A
Board Member

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405'1875 and 405.1877

cc: Wilson Leong, FSS



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Balt¡more, MD 272Q7
470-746-267t

flÀR l2 mCynthia F. Wisner, Esq.

Associate Counsel
Trinity Health
20555 Victor Parkway
Livonia, MI 481 52

RE: Expedited Judicial Review Determination
14-3578GC Trinity Health 201I DSH Medicaid Advantage Group
14-3676GC Trinity Health 201 I DSH SSI Medicare Advantage Group

f)ear Ms. Wisner:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' February 23, 2018

request for expedited judicial review (EJR) (received February 26, 2018) for the above-referenced

appeals. The decision ofthe Board is set forth below.

Issue in Disnute

Whether Medicare l.dvantage Days (Part C Days) shoultl l¡e rernoved

from the disproportionate share hospital adjrrstment (DSH adjustment)
Medicare Fraction and added to the Medicaid Fraction consistent with
the decision ofthe United States CouIt of Appeals for the District of
Columbia in Attina Health Semices v. Seleliusl. . . and Allina Health
Services v. Price2 . . . ('l'he "Part C Days Issue").r

Statutory and Regulatory Background: Medicare DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospital services." Since 1983, the Medicare program has

paid most hospitals for the operating costs of inpatient hospital services under the prospective payment

iystem ("PPS;').a Under PPS, Medicare pays predetermined, standardized amounts per discharge, subject

to ceftain payment adjustments.s

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-specifìc

factors.ó Thcsc cases involve the hospital-specific DSH adjustment, which requires the Secretary to
provide increased PPS payments to hospitals that serve a significantly dìsproportionate number of low-

income patients.T

| 746 F.3d 1102 (D.C. Cir.20l4).

'? 
863 F. 3d 937 (D.C. Ctr.201'l).

3 P¡oviders' EJR Request at l.
a See 42tJ,S,C. ç l395vw(dXl)-(5): 42 CF.R.Part4l2.
s Id.
6 See 42 U.S.C. Q 1395wwldX5).
? See 42 U.S.C. S 1395ww(d)(5XÐ(iXll; 42 C.F.R $ 412.106.
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A hospital may qualiff for a DSH adjustment based on its disproportionate patie¡t percenøge ("DPP")'8

À" u p'io*y foi uiilizaiion by low-incãme patients, the DPP determines a hospital's qualification as a DSFI'

and iialso determines the amount of the óSH payment to a qualifuing hospital.e The DPP is defined as

the sum of two fractions expressed as percentages.lo Those two fractions are referred to as the
,'Medicare/SSI" fraction anã the "Medlcaid" fraction. Both ofthese fractions consider whether a patient

was "entitled to benefits under par1 4."

The statute,42 U.S'c. $ 1395ww(dX5XF)(vi)(I), defines the Medicare/SSl fraction as:

. the fraction (expressed as a percentage), the numerator ofwhich is the

number ofsuch hospital's patient days for such period which were made

up ofpatients who (for such days) wete entitled to benefits under parî A

oi^this subchapter and were entitled to supplemental security income

benefits (exclúding any State supplementation) under subchapter XVI of
this chapter, and the denominator ofwhich is the number ofsuch

hospitaLs patient days for such fiscal year which were made up of
patients who (for such days) were entitled to benefts under parll of this

subchaPter' . . . (emPhasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid Services

c,cMS), and the Medicare contractors use cMS', calculation to compute a hospital's DSH payment

adjustment.ll

The statute,42 U.S.C. $ l395ww(d)(5XFXvi)(II), defìnes the Medicaid fraction as:

the liaction (expressed as a percentâge), the numerator of which is the

number ofthe úospital's patient days for strch period which consist of
patients v/ho (for such days) were eligible for medical assistance under a

State plan approved under subchapter XIX lthe Medicaid program], but

\Nho were not entitled to benefits under part A of this subchapter, and the

denominator of which is the total number of the hospital's patient days

for such Period. (emPhasis added)

The Medicar.e contractor detcrmines the number ofthe hospital's patient days of service for which

patienl were eligible for Medicaid but not entitled to Medicare Paft A, and divides that number by the

iotal number of patient days in the same period.l2

Medicare Advantaqe Proeram

The Medicare program permits its beneficiaries to receive services from managed care entities. The

Dranaged 
"ur" 

itutit" implcmenting payments to heajth_maintenance organizations ("HMOs") and

compãtitive medical plans 1.'CMP}) is found at 42 U.S.C. g l395mm. The statute at 42 U.S.C. $

s,see 42 U.s.c. $$ l395ww(dX5)O)(i)(I) an<l (dXsXF)(v); +J c,r \ $ al2 loó(c)(l)'
e see 42 U.S.C. $$ l395ww(dx5xF)(iv) and (vii)-(xiii); 42 C F R $ 412 106(d)'
to See 42rJ.S.C. $ l395ww(dX5)(FXvi).
ì, 42 C.F.R. $ 4 l2.l 06(bx2)-(l)
12 ¿z c.F.R. $ 4t2.lo6(bx4).
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l395mm(a)(5) provides for "payment to the eligible organization under this section for individuals

enrolled under ihis section with the organization and entitled to benefits under part A ofthis subchapter

and enrolled under part B of this subchapter. . ." Inpatient hospital days for Medicare beneficiaries

enrolled in HMOs ánd CMPs prior to 1999 are referred to as Medicare HMO patient caie days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section I S86(d)(5)(F)(vi) of the Act [42
U.S.C. $ l395ww(d)(5)(F)(vi)1, which states that the disproportionate

share adjustment computation should include "patients who were entitled

to benefits under Part 4," we believe it is appropriate tò include the days

associated with Medicare patients who receive care at a qualified HMO.
Prior to December I , 1987, we were not able to isolate the days of care

associated with Medicare patients in HMOs, and therefore, were unable

to fold this number into the calculation [ofthe DSH adjustment].

However, as of December l, 1987, a field was included on the Medjcare

Provider Analysis and Review (MEDPAR) file that allows us to isolate

those HMO days that were associated with Medicare patients. Therefore,

since that time we have been including HMO days in the SSVMedicare
percentage lof the DSH adjustment].ra

At that time Medicare Part A paid for HMO services and patients continued to be eligible for Part A.r5

With the creation of Medicare Part C in 1997,tG Medicare beneficiaries who opted for managed cåre

coverage under Medicare Part C were no longer entitled tô have payment made fbr their care under Part

A. Consistent with the statutory change, CMS did not include Medicare Part C days in the SSI ratios used

by the Medicare contractors to calculate DSH payments for the ftscal year 200'l-2004.17

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided until the

2004 Inpatient Prospective Payment System ("PPS") proposed nrles were published in the Federal

Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that beneficiary's

benefits are no longer administered under Part A
. . . - once a beneJiciary elects Medicare Part C, those patient days

' attributoble to the beneficiary should noÍ be încluded in the Medicare

Íaction of the DSH patient percentage These patient days should be

rr of Health and Human Services
t4 55 Fed. Reg. 35,990, 39,99a (Sept. 4, 1990).
t5 Id.
tóThe Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997HR2015,

codifed as 42u.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Meáicarel on December3l 1998, v/ith an eligible organization und et . . .142 U.S.C. l395mml shall be considered

to be effolled with that organization on January I , 1999, under part C of Title XVIII . . if that organization as a

contract under that part lbr providing services on January l, 1999 . . . ." Ilis was also krlown as

Medicare+Choice. The Me¡icare Prescription Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-
'173), enacted on December 8,2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part c of Title XVIII.
t769 Fed. Reg. 48,918,49,099 (Aug. 11,2004).
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included in the count of total patient days in the Medicare fraction (the

denominator), and the patient's days for the M+C benefciary who is

also eligible for Medicaid would be included in îhe numeralor of the

Medicaid fraction. . (emphasis added)r8

The Secretary purpoftedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS final rule,

by noting she was..revising our regulations at [42 C.F.R.] $ 412.106(bx2xi) to includethe days

associate-d with [Part C] beneficiaries in the Medica¡e fraction of the DSH calculation."re In response to a

comment regarding this change, the Secretary explained that:

. . . lYe do agree that once Medicare beneficiaries elecl Medicare
Part C coverage, they are still, in some sense, enti ed lo benertts

under Medícare Part A, We agree with the commenter that these

days should be included in the Medicare frâction ofthe DSH
. calculation. Therefore, we are not adopting as fnal our proposal

stated in the May 19, 2003 proposed rule Ío include the days

associated with M+C beneficiaries in the Medicaid fraclion.
Instead, we are adopting o policy to include the patient days for
M+C benertciaries in the Medicare fraction . . . . if the beneficiary

is also an SSI recipient, the patient days v/ill be included in the

numerator of the Medicare fraction. We are revising our

regulations at $ 4i2.106(bX2Xi) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH

calculation.2o (emPhasis added)

This stâtement '¡/oul<1 require inclusion of Medicare Part C inpatient days in the Mcdicarc fraction ofthe
DSH calculation.

Although the change in poìicy regarding 42 c.F.R. $ 4 I 2. I 06(bX2XB) was incìuded in the August I l,
2004 F¿deral Register, no change to the regulatory language was published until August 22, 2007 when

the FFy 2008 final rule was issued.2r In that publication the Secretary noted that no regulatory change

had in fact occured, and announced that she had made "technical corections" to the regulatory language

consistent with the change announced in the FFY 2005 IPPS final ruìe. As a result, Part C days were

required to be included in the Medicare liaction as ofOctober 1,2004.

The U.S. Circuit Courr for the District of Columbia in Allina Healthcare Sertices v. Sebelius,22 vacated

the FFy 2005 IPPS rule. ln Atlina Health Services v. Price, the D.C. Circuit Courl concluded that the

Secretary was required to engage in notice and comment rule making before deciding to include Part C

days in the Medicare fraction and, consequently, the Medicare fractions were procedurally invalid.23

r868 Fed. Reg. 27,1 54,27,208 (May 19,2003).
Ie ó9 Fed. Reg. at 49,099.
ao Id.
2t 72 F ed. Reg. 47 ,130,4'1 ,384 (Artgrtst 22,2007).
22'146F.3d 1.102 (D.c. cir.2014).
23 Allina Heqlth Senices v. Price at943-44.
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Providers' Request for EJR

The Providers point out that because the Secretary has not acquiesced to the decision[ sf in Allína,the
2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed from the

Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2Xi)(B) and (b)(2)(iiiXB) (the

2004 Rule). The Providers state that the Board hasjurisdiction over the appeals and there are no facts in

dispute. The Providers note that tle Board is bound by the 2004 Rule and does not have the authority to

grant the reliefsought, and, as a result, the Board should grant EJR.

Decision of the Boârd

pursuant to 42 U.S.C. $ l395oo(f)( I ) and the regulations at 42 c.F.R.$ 405.1842(Ð(1) (2017), the Board is

required to grant an EJR request if it determines that (i) the Board has jurisdiction to conduct a hearing on

the specific matter at issue; and (ii) the Board lacks the authority to decide a specific legal question relevant

to the specific matter at issue because the legal question is a challenge either to the constitutionality of a
provision of a statute or to the substantive or procedural validity ofa regulation or CMS Ruling.

Jurisdictional Determination

The particjpants that comprise the group appeals within this EJR request have filed appeals involving
fìscal year 201 I .

With respect to a participant's appeals filed from a cost reporting period that ends on or after December

31, 2008, in order to demonstrate dissatisfaction with the amount of Medicare paym€nt for the appealed

issue, a participant filing an appeal from an original NPR must show that the Medicare contractor

adj usted its SSI fraction when it settled the participant's cost repoÍ-or the participant must ltave self-
diiallowed the appealed issue by filing its cost report under protest.2a

In borh case number 14-3578GC and 14-3516GC, #3 Saint Anne's Hospital (provider number 36-0012)

and # 9 St. Joseph Mercy Hospital (provider nu mbet 23-0029) identified adjustments I 1 and 5,

respectively, as the subject oftheir appeals. These adjustments removed protested amounts from the cost

reports. The reg:Jlalion,42 C.F.R. $ 405.1835(aXlXiÐ, requjres for cost report periods on or after

December 3 l, 2008, that providers that seek reimbursement for costs that are not allowable, file its cost

report following the applicable procedures for protest. The Provider Reimbursement Manual (CMS Pub.

15-2) $ 4030.1 rcquircs the provider to enter the protest amount on Line 75 of Worksheet E, Part A and

allach a schedule showing the details ofthe protested amounts and the computations. The Board's Rule

2l .D. requires that the Provider place the details ofthe protested amount under the audit adjustment repolt
page containing the adjustment for the protested amount to establish that the Provider was seeking

additional reimbursement for Medicare Pafi C Days. These Providers did not furnish this information,
consequently, the Board cannot determine ifthe Provider ptotested tlre Medicare Part C reimbursement

which is necessary to establish jurisdiction over the Providers. Since #3 Saint Anne's Hospìtal (provider
number 36-0012) and # 9 St. Joseph Mercy Hospital (provider number 23-0029) did not establish that the

Board has jurisdiction over the Medicare Part C Days issue, the Board hereby dismisses the Providers
from the appeal. Since jurisdiction over a provider is a prerequisite to granting a request for EJR, the

Providers' request for EJR is hereby denied.

24 See 42 C.F.R. $ 405.1 835 (2008).
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The Board has determined that the remainirrg palticipants involved with the instânt EJR request appcalcd

from original NPRs and have had Part c days excluded from the Medicaid fraction, had a specific

adjustment to the sSI fraction, or properly protested the appealed issue such that the Board has

ju;isdiction to hear their respective appeals. In addition, the participants' docume-ntation shor¡/s that th€

estimated amount in controversy exceeds $50,000, as required for a group appeal25 and the appeals were

timely filed. The estimated amount in controversy is subject to recalculation by the Medicâre contractor

for the actual final amount in each case.

Board's Analysis Regarding the Appealed Issue

The group appeals in this EJR request involve fiscal year 2011, thus the appealed cost reporting period

fall squarlly within the time frame applicable to the Secretary's FFY 2005 IPPS rule being challenged.

The Board iecognizes that the D.C. Circuit vacated this regulation in Allina for the time period at issue in

these requ€sts. However, the Secretary has not formally acquiesced to that vacatur and, in this.regard, has

not published any guidance on how the vacatur is being implemented (e.g., only circuit-wide versus

natiãnwide). seà generalty Grant Med. ctr. v. Burwell,204 F. supp. 3d 68,71-82 (D.D.D.2016), appeal

filed,No. l6-5314 (D.C. Cir., Oct 31,2016). Moreover, the D.C. Circuit is the only circuit to date that

has vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to bring

suit in either the D.C. Circu jt or the circuit within which they are located. ,S¿¿ 42 U S.C.

$ 139soo(f)(l). Based on the above, the Board must conclude that it is otherwise bound by the regulation

for purposes of this EJR request. 2ó

Board's Decision ReeardinC t¡9 EJBÀ9Su-9!1

The Board finds that:

I ) it has jurisdiction over the matter for the subject year ând that thc

participants in these group appeals are entitled to a hearing before the Board

except as otherwise noted above;

2) basej upon the participants' assertions regarding 42 C.F'R

$$ 412.106(bX2)(iXB) and (bX2)(iii)(B), there are no findings offact for
resolution bY the Board;

3) it is bound by the applicahle existing Medicare law and regulation (42

C.F.R. $ 40s.1 867); and

4) it is without the authorþ to decide the legal question of whether 42 C.F.R.

$S 412.106(bx2)(iXts) and (bX2Xiii)(B), are valid.

Accordingty, the Board finds that the question ofthe validity of42 C.F.R. $$ 412.106(bX2)(i)(B) and

(b)(2)(iii)(B) properly falls within the provisions of42 u.s.c. $ 1395oo(Ð(l) and hereby grants the

prouid".., ,"qu"it for EJR for the issue and the subject year. The providers have 60 days from the receipt

25 See 42 C.F.R. $ 405.1837.
26 Orr FcÌrruary 27, 2018, one ofthc Mcdicare contractors, Wisconsin Physicians Service ("Vy'PS"), filed an

objection to the EJR request in these cases. In its filing, Vy'PS argues that the Board should deny the EJR request

beàause the Board has the authority to decide tIe issue under appeal since it is not bound by the Secretary's

regulation that the federal district court v acated in Allina. The Board's explanation of its authority regarding this

issue addresses the arguments set out in WPS' chalÌenge.
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ofthjs decision to institute the appropriate action forjudicial review. Since this is the only issue under

dispute, the Board hereby closes these cases.

Boârd Members pârticipâtine

L. Sue Anderson, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA

FORTHEBOARD

Esq.
Chairperson

Enclosures:42 U.S.C. $ l395oo(f) and 42 C F:R. $$ 405 1875 and 405 18'77

Schedules ofProviders

cc: Byron Lamprecht, WPS (Certified Mail Schedule of Providers)

Wilson Leong, FSS (VSchedule of Providers)
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4LO-786-2677

t.1AR I 2 flr¡tûCERTIFIEDMAIL

Toyon Associates, Inc.
Christine Ponce
Director - Client Services
1800 Sutter Street, Suite 600
Concord, CA94520-2546

Noridian Healthcare Solutions
Lor¡aine Frewert
Appeals Coordinator - Jurisdiction E
P.O. Box 6782
Fargo, ND 58108-6782

RE: El Camino Hospital
Provider No.: 05-0308
FYE: 6/30113
PRRB Case No.: 16-1229

Dear Ms. Ponce and Ms. Frewerl,

The Provider Reimbursement Review Board (the Board) has reviewed jurisdiction in the above-
referenced appeal on its own motion. The Board's jurisdictional decision is set forth below.

Background

The Provider submitted a request for hearing on March 9,20l6,based on a Notice of Program
Reimbtusement (.'NPR) dated September 16,2015. The hearing request included fifteen issues.
Thirteen issues were subsequently transferred to group appeals via requests submitted on various
tlates. One issue was withdrawn. The sole remaining issue in the appeal is Issue No. 15 -
Medica¡e Disproportionate Share Hospital (DSH) - SSI Realignment. The Board reviewed
jurisdiction over this issue on its o\¡vn motion.

Board's I)ecision

Prüsmnt to 42 U.S.C. $ 1395oo(a) ancl 42 C.F.R. $$ 405.1835-405.1840, a provider has a right
to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the intermediary, the amount in controversy is
$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days
of the date ofreceipt of the final determination.

The Board concludes that it does not have jurisdiction over the SSI Realignment issue in the
appeal because there is no final determination liom which the Provider is appealing, and
disr¡risses the issuc frorrr the appeal. Under 42 C.F.R. $ 412.106(bX3) a hospital oan, ifit prefers,
use its cost reporting period data instead ofthe federal fiscal year data in determining the DSH
Medicare fraction. The decision to trse its oq'n cost reporling period is the hospital's alone,
which then must submit a wdtten request to the Medicare Contractor. Without this request it is
not possible for the Medicare Contractor to have issued a final determination from which the
Provider could appeal. Furthermore, even if a Provider had requested a realignment from the
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federal fiscal year to its cost reporting year, as was the case hete, 42 C.F.R. $ 412.106(bX3)

makes clear that the Provider must use the data from its cost reporting year; there is no appeal

right that stems frorn a realignment request.

As the SSI Realignment issue was the last issue remaining in the appeal, the Board hereby closes

the appeal and removes it from the Board's docket. Review of this determination is available
undertheprovisionsof42U.S.C. $ 1395oo(f and42C.F.R. $$405.1875 and405.1877.

Board Members Participatine :

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

FORTHEBOARD

fl4"1'W+ A*-*4
Gregory H. Ziegler, CPA, CPC-A
Board Member

cc:

Enclosures: 42 U.S.C. $ 1395oo(f and 42 C.F.R. $$ 405'1875 añ 405.1877

Federal Specialized Services
Wilson C. Leong, Esq., CPA
PRRB Appeals
1701 S. Racine Avenue
Chicag<.r, IL 60608-4058
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CERTIFIED MAIL

Corinna,Goron, President
Healthcare Reimbursement Services, Inc.
c/o Appeals Depar-h¡ent
17101 Preston Road, Suite 220
Dallas, TX 75248 1372

RE: UH Geauga Medical Center, 36-0192,12131/2013, CN, 16-1308

UH Regional Hospital, 36-0075,12131/2013, CN 16'1586
Robinson Memorial Hospital, 36-0078, 1213112013, CN 17-0288

Dear Ms. Goron:

Each ofthe Providers listed above appealed from a Notice of Program Reimbursement (NPR) for
a 2013 cost reporting period. Each NPR was issued to include the most recent SSI percentage

that was recalculated by the Centers for Medicare and Medicaid Services (.'CMS) (post2011
Final Rule with new data matching). Each of the NPRs were issued between September 2015 and

April 2016.

For each Provider the only remaining issue in the individual appeal is the Dlsproportionaîe
Share Hospital (DSH) Payment/Supplemental Security Income (SSl Percentage (Provider
Specific). All of the Providers also appealed the Disproportionate Share Hospital (DSH)
Payment/Supplemental Securily Income (SSI) Percentage (Systemic Errors) issue directly into
I6-1321GC, the HRS UHHS 2013 DSI-I SSI Percentage CIRP Group.

Board's Decision

Disproportionate Share Hospital (DSH) Payment/Supplemental Security Income (SSI)

P er cent age (Pr ov ider Sp e c ific)

Although the Medicare Contractor did not challenge jurisdiction over this issue, the Board finds
that it does not have jurisdiction over the SSI Provider Specific issue for any ofthe above-

lefelenced Providers. The jurisdictional analysis for thc SSI Provider Specific issue has two
lelevant aspects to consider: 1) the Provider disagreeing with how the Medicare Contractor
complrted the SSI percentage that \À/olrld he used to determine the DSH percentage, and 2) the
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Provider preserving its right to request realignment of the SSI percentage from the federal fiscal
year to its cost reporting period.

The first aspect ofthe issue - the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to determine the DSH percentage - is
duplicative of the Systemic Er¡ors issue that was directly added to case no. l6-1321GC and is
hereby dismissed by the Board.r The DSH PaymenVSSI Percentage (Provider Specific) issue

concems "whether the Medicare Administrative Conhactor used the correct Supplemental
Security Income percentage in tl-re Disproportionate Share Hospital Calculation."2 The
Provìders' legal basis for the SSI Provider Specific issue also asserts that "the Medicare
Contractor did not determine Medicare DSH reimbursement in accordance with the Statutory
instructions at 42 U.S.C. $ 1395ww(dX5)(FXi).'ß The Providers argue that the "SSI percentage

published by [CMS] was incorrectly computed . . . ." and ". . . specifically disagrees with the

MAC's calculation of the computation of the DSH percentage set forth at 42 C.F.R. $
412.106(b)(2)(i) of the Secretary's Reguìations."a

The Providers' Systemic Er¡ors issue as stated in the group appeal request for case no. 16-

132lGC is:

. . . the Lead MAC's determination of Medicare Reimbursement for thek DSH
Payments are not in accordance with the Medicare Statute 42 U.S.C. $
1395ww(d)(5)(F)(i). The Providers fuilher contend that the SSI percentages

calculated by the Centers fbr Medicare and Medicaid Services (CMS) and used
iby the Lead MÂC to settle tlìeir Cost Report tlocs not address all dcficiencie's

described in Baystate Medical Center v. Leavitt, 545 F. Supp. 2d 20, as

amended,587 F. Supp. 2d 37,44 (D.D.C. 2008) and incorporates a new
methodology inconsistent with the Medicare statute.

Thus, the Providers' disagreement with how the Medicare Contractor calculated the SSI

percentage that would be used for the DSH percentage as stated in the Provider specific issue

statement is duplícative ofthe Systemic Enors issue that has been filed directly into a group
appeal.

The issue ofhow CMS interpreted its regulation is not an issue that applies "specifically" to one

Provider; the issue applies to ALL SSI calculations. Because the Providers at issue here are

Common Issue Related Party C'CIRP) Provìders, they are required by regulation to pursue the
common issue in a group appeal.5 Because each ofthe above-referenced Providers directly
added the Systemic Enors issue to a CIRP gloup appeal, the Board hereby dismisses the filst
portion ofthe SSI Provider Specific issue because it is duplicative of the SSI Systemic Errors
issue-

| ,S¿e Providers' lndividual Appeal Requests at Tab 3 and Appeal Request in l6-ll2lGc
2 Id. at'lab 3.
3lcl.
4ld.
5 42 C.F.R. $ 405.1837(bX r Xi).
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The second aspect ofthe Provider Specific issue - the Providers preserving their right to request

realignment ofthe SSI perce4tage from the federal fiscal year to its cost reporting period - is
hereby dismissed by the Board for lack ofjurisdiction. Under 42 C.F.R. $ 412'106(b)(3), for
determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting

data instead of the Federal fiscal year, it must furnish to CMS, through its intermediary, a

written request . . . ." Without this written request, the Medicare Contractor cannot issue a final
determination from which the Provider can be dissatisfied for appeal purposes. Based on this

reasoning, the Board finds that it does not have jurisdiction over the realignment portion ofthe
Providers' issue statements.

Conclusion

The only remaining issue in these appeals is the SSI Provider Specific issue and the Board finds

that it does not have jurisdiction over this issue for the three above-¡eferenced Providers. The

Board finds that the Providers' challenges to the DSH SSI regulation and statute are properly
pending in a CIRP Group. With respect to the potential requests for realigntnent, the Board finds
that it does not have jurisdiction over this portion of the issue and hereby dismisses it from the

above-referenced appeals. PRRB Case Nos. 16-1308; 16-1586 and 17-0288 are hereby closed

and removed from the Board's docket.

Reviéw of this determination may be available under the provisions of 42 U.S.C. $ l395oo(f)
and42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participatinq:
L. Sue Andelsen, Dsq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

Gregory H. Ziegler, CPA, CPC-A
Board Member

Enclosures: 42U.5.C. $ 1395oo(f) and 42 C.F.R $$ 405.1875 and405.1817

cc: Judith E. Cummings, CGS Administrators
Wilson Leong, Esq., CPA, Federal Specialized Services

FOR THE BOARD

Ø¿rø" ø,*-- #
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CERTIFIED MAIL

Cor.inna Goron, President
Healthcare Reimbursement Services, Inc.
c/o Appeals Department
17101 Preston Road, Suite 220
Dallas,TX75248 1372

RE: UH Richmond Medicai Center, 36-0075,12/3112011, CN, 15-2344

UHHS Bedford Medical Center, 3 6-0 1 1 5, 12131 /201 1, CN, 1 5-2346

EMH Regional Medical Center, 36-01 45, l2l3 1 1201 1, CN, 1 5-2 1 83

Dear Ms. Goron:

Each ofthe Providers listed above appealed from a Notice ofProgram Reimbursement (NPR) for
a 201 1 cost reporting period. Each NPR was issued to include the most recent SSI percentage

that was reoalculated by the centers f'or Medioare antl Medicaid services ('cMS') (posr2011

Final Rule with new data matching). Each of the NPRs was issued in October 2014.

For each Provider the only remairring issue in the individual appeal is the Disproportionate

share Hospilal (DSH) Paymenl/Supplemental security Income (ssl) Percentage (Provider

Specific). All ofthe Providers also appealed the Disproportionate Share Hospital (DSH)

Payment/Supplemental Security Income (SSI) Percentage (Systemíc Errors) issue directly into

I 5-2185GC, the HRS UHHS 201 1 DSH/SSI Percentage CIRP Group.

Board's Decision

Disproportíonaîe Share Hospital (DSH) Paynent/Supplemental Security Income (SSI)

P erc ent age (P r ovider Sp e c ifi c)

Although the Medicare Contractor did not chalÌenge jurisdiction over this issue in these cases,

the Board finds that it does not have jurisdiction over the SSI Provider Specific issue for any of
the above-referenced Providers. The jurisdictionaì analysis for the SSI Provider Specific issue

has two relevant aspeots to coûsider: 1) the Provider disagreeing with how thc Mcdicarc

contractor computed the SSI percentage that would be used to determine the DSH percentage,

and 2) the Provider preserving its right to request reaJignment of the SSI percentage from the

federal fiscal year to its cost reporling period.
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The first aspect of the issue - the Provider disagreeing with how the Medicare Contractor

computed the SSI percentage that would be used to determine the DSH percentage - is
duplicative of the Systemic Errors issue that was directly added to case no. 15-2185GCandis
hereby dismissed by the Board.r The DSH Payment/sSl Percentage (Provider Specific) issue

concems "whether the Medicare Administrative contractor used the correct supplemental

Security Income percentage in the Disproporlionate Share Hospital Calculation."2 The

Providers' legat basis for the SSI Provider Specific issue also asserts that "the Medicare

Contractor did not determine Medicare DSH reimbursement in accorda¡ce with the Statutory

instructions at 42 u.s.c. $ 1395ww(d)(5)(Fxi)."3 The Providers argue that the "SSI percentage

published by [CMS] was inconectly computed ' . . ." and ". . ' specifically disagrees with the

MAC's calculation of the computation of the DSH peicentage set forth at 42 C.F.R. $

412.106(bX2Xi) of the Secretary's Regulations."a

The Providers' Systemic Er¡ors issue as stated in the group appeal request for case no. 15-

2185GC is:

. . . the Lead MAC's determination of Medicare Reimbursement for their DSH
Payments a¡e not in accoidance with the Medica¡e Statute 42 U.S.C. $

1395ww(dX5XF)(i). The Providers fufther contend that the SSI percentages

calculated by the Centers for Medicare and Medicaid Services (CMS) and used

by the Lead MAC to settle their Cost Report does not address all deficiencies

described in Baystate Medical Center v. Leavitt,545 F. Supp.2d20,as
amended,587 F. Supp. 2d 37 , 44 (D.D.C. 2008) and incorporates a new

methodology inconsistent with the Medicare statute.

Thus, the Providers' disagreement with how the Medicare Contractor calculated the SSI

percentage that would be used fol the DSI{ percentage as stated in the Provider specific issue

statement is duplicative ofthe Systemic Errors issue that has been filed directly into a group

appeal. .

The issue of how CMS interpreted its regulation is not an issue that applies "specifìcally" to one

Provider; the issue applies to ALL SSI calculations. Because the Providers at issue here are

common Issue Related Party ("clRP") Providers, they are required by regulation to pursue the

common issue in a group appeal.s Because each of the above-referenced Providers directly

added the Systemic Errors issue to a CIRP group appeal, the Board hereby dismisses the first
portion ofthe SSI Provider Specilic issue because it is duplicative ofthe SSI Systemic Errors

issue.

The second aspect of the Provider Specific issue - the Providcrs prcscrving thcir right to request

realignment of the ssl percentage from the federal fiscal yeaf to its cost repoúing period - is

| .See Providers' lndividual Appeal Requests at l ab 3 and Appeal Request in I 5-21 85CC
2 Id. atTab 3-
3 Id.
4ld.
5 42 C.F.R. $ 40s. r 837(bxrxi).
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hereby dismissed by the Board for lack ofjurisdiction. Under 42 C F.R $ a12.106(b)(3), for
determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting

data instead of the Federal fiscal year, it lnust fumish to CMS, tluough its inteimedialy, a

written request . . . ." Without this written request, the Medicare Contractor cannot issue a final
detemination from which the Provider can be dissatisfied for appeal purposes. Based on this

reasoning, the Board finds that it does not have jurisdiction over the realignment portion offhe
Providers' issue statements.

Conclusion

The only remaining issue in these appeals is the SSI Provider Specific issue and the Board finds

that it does not have jurisdiction over this issue for the above-referenced Providers. The Board

finds that the Providers' challenges to the DSH SSI regulation and statute are properly pending

in a CIRP Group. With respect to the potential requests for realignment, the Board finds that it
does not have jurisdiction over this portion of the issue and hereby dismisses it from the above-

referenced appeals. PRRB CaseNos.15-2344;15-2346 and 15-2183 are hereby closed ând

removed from the Board's docket.

Review of this determination may be available under the provisions of 42 u.S.c. $ 1395oo(f)

and 42 C.F.R. $$ 405.1875 and405.7817.

Board Members Participating:
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC'A
Charlotte F. Benson, CPA

Gregory H. Ziegìer, CPA,
Board Member

Enclosures: 42U.5.C. $ 1395oo(f) and 42 C.F'R. $S 405.1875 and,405.1811

cc: Judith E. Cummings, CGS Administrators (J-15)

Wilson Leong, Esq., CPA, Federal Specialized Services

FOR THE tsOARI-)

Üalr¿¿ /ç,"'-- /"-
CPC-A
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{'"& Provider Reimbursement Review Board
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CERTIFIED MAIL
Corinna Goron, President
Healthcare Reimbursement Services, Inc.
c/o Appeals Department
17101 Preston Road, Suite 220
Dallas, TX 75248 1372

RE: Encino Hospital Medical Center, 05-0158 , 12/3112011, CN, 17-0589
Deserr Valley Hospital, 05-0709 ,1213112011, CN 15-2945
San Dimas Community Hospital, 05-0588, 1213112011, CN 15-2793
Paradise Valley Hospital, 0 5 -0024, 12 I 3 1 I 20 1 1, cN 1 5 -27 52

Chino Valley Medical Center, 05-0586, 12/31/2011, CN,15-2746
West Anaheim, 05-0426,12/31/2011, CN 15-2466
Lower Bucks Hospital, 39-0070,06130/2011, CN 1 5-0057
Knapp Medical Center, 45-0 1 28, 06 130/201 1, CN 1 5-0006

Dear Ms. Goron:

Each of the Providers listed above appcalcd from a Notice ofProgram Reimbursement (NPR) for
a 2011 cost reporting period. Each NPR was issued to include the most recent SSI percentage

that was recalculated by the Centers for Medicare and Medicaid Services C'CMS') (post2011
Fidal Rule witlì new data matching). Each of the NPRs were issued between April 2014 and June

2016.

For each Provide¡ the only remaining issue in the individual appeal is the D isproportionate
Share Hospital (DSH) Payment/Supplemenral Securily Income (SSI) Percentage (Provider
Spectfic). All of the Providers also appealed fhe Disproportionate Share Hospital (DSH)
Paynent/Supplemental Security Income (SSI) Percentage (Systemic Errors) issue directly into
15-0001GC, the HRS Prime 201 1 DSH/SSI Percentage CIRP Group.

Board's Declslon

Disproportionate Share Hospitat (DSH) Payment/Supplemental Security Income (SSI)
P er cent age (P rovider Spe ciJic)

Although the Medicare Contractor only challenged jurisdiction over this issue in case number
15-0006, the Board finds that it does not have jurisdiction over the SSI Provider Specific issue
for any of the above-referenced Providers. The jurisdictional analysis for the SSI Provider
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Specific issue has two relevant aspects to consider: 1) the Provider disagreeing with how the

Medicare Contractor computed the SSI percentage that would be used to determine the DSH
percentage, and 2) the Provider preserving its right to request realignment ofthe SSI percentage

from the federal fiscal year to its cost reporting period.

The first aspect of the issue - the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to determine the DSH percentage - is

duplicative of the Systemic Errors issue that was directly added to case no. 74-2928GC and is

hereby dismissed by the Board.r The DSH PaymenlSSl Percentage (Provider Specific) issue

concerns "whether the Medicare Administrative Contractor used the conect Supplemental

Security Income percentage in the Disproportionate.share Hospital Calculation."2 The

Providers' legal basis for the SSI Provider Specific issue also asserts that "the Medicare
Contractor did not determine Medicare DSH reimbursement in accordance with the Statutory
instructions at 42 U.S.C. $ 1395ww(dX5)(FxÐ.'tr The Providers argue that the "SSI percentage

published by [CMS] was inconectly computed . . . ." and ". . . specifically disagrees with the

MAC's calculation of the computation of the DSH percentage set forth at 42 C.F.R. $

412.106(bX2XÐ of the Secretary's Regulations."a

The Providers' Systemic Errors issue as stated in the group appeal request for case no. 15-

0001GC is:

. . . the Lead MAC's determination of Medicare Reimbursement for thei¡ DSH
Payments are not in accordance with the Medicare Statute 42 U.S.C. $

I 395ww(d)(5)(F)(i). The Providers further contend that the SSI percentages

calculated by the Centers for Medicare and Medicaid Services (CMS) and used

by the Lead MAC to settle their Cost Report does not address all deficiencies
described in Baystate Medicol Center v. Leavifi,545 F. Supp. 2d'20, as

amended,587 F. Supp. 2d 37 , 44 (D.D.C. 2008) and incorporates a new
methodology inconsistent with the Medicare statute.

Thus, the Providers' disagreement with how the Medicare Contractor calculated the SSI

percentage that would be used for the DSH percentage as stated in the Provider specific issue

statement is duplicative of the Systemic Errors issue that has been filed directly into a group

appeal.

The issue ofhow CMS interpreted its regulation is not an issue that applies "specifically" to one

Provider; the issue applies to ALL SSI calculations. Because the Providers at issue here are

Corrrmon Issue Related Party ("CIRP") Providers, they are required by regulation to pursue the

common issue in a group appeal.5 Because each of the above-referenced Providers directly
added the Systemic Er¡ors issue to a CIRP group appeal, the Board hereby dismisses the first
portion of the SSI Provider Specific issue because it is duplicative ofthe SSI Systemic Errors

I See Providers' lndividual Appeal Requests at Tab 3 and Appeal Request in l5-0001GC.
2 /d, ar Tab 3.
) Id
4ld.
5 42 c.F.R. $ 405.1837(bXrXÐ.



The second aspect of the Provider Specific issue - the Providers preserving their right to request

realignment of the SSI percentage from the federal fiscal yeal to its cost reporting period - is
hereby dismissed by the Board for lack ofjurisdiction. Under 42 C.F'R. $ a12.106(b)(3), for
determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting

data instead of the Federal fiscal year, it must furnish to CMS, through its intermediary, a

written request . . . ." Without this written request, the Medicare Contractor cannot issue a final '

detemination from which the Provider can be dissatisfied for appeal purposes. Based on this

reasoning,.the Board finds that it does not have jurisdiction over the realignment portion of the

Providers' issue statements.

Conclusion

The only remaining issue in these appeals is the SSI Provider Specific issue and the Board finds

that it does not have jurisdiction over this issue for the above-referenced Providers. The Board

finds that the Providers' challenges to the DSH SSI regulation and statute are properly pending

in a CIRP Group. With respect to the potential requests for realignment, the Board finds that it
does not have jurisdiction over this portion ofthe issue and hereby dismisses it from the above-

referencedappeals. PRRBCaseNos. lT-0589;15-2945,15-2193,15-2752,15-2746'15-2466,
15-0057 and 15-0006 are hereby closed and removed from the Board's docket.

Review of this detemination may be available under the provisions of 42 u.s.c. $ 1395oo(Ð

and42 C.F.R. $$ 405.1875 and405.18'77.
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lSSUe.

Board A4çmþcrs-Ba4¡cil¡úi¡g
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FOR THE BOARD

/ùtlk -ø¿,.""* 
þ

Cregory H. Ziegler, CPA, CÉC-A
Board Member

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.Þ.R. $$ 405.1875 and 405.1817

cc: Lorraine Frewert, Noridia¡ Healthcare Solutions (J-E)

Wilson Leong, Esq., CPA, Federal Specializecl Services
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CERTIFIED MAIL

Corinna Coron, President
Healthcare Reimbursement Services, Inc.
c/o Appeals Department
17101 Preston Road, Suite 220
Dallas, TX 75248 1372

RE: Centinela Hospital Medical Center, 05-0739,12131/2010, CN 16-1917

Paradise valley Hospital, 05-0024, 12/3112010, cN 16-1350

Encino Hospital Medical Center, 05-0158,12/31/2010, CN, 15-2531

Chino Valley Medical Centei, 05-0586,12131/2010, CN, 15-1357

Alvarado Hospital Medical Center, 05-0757 , 1213112010, CN, 15-1123

Montclair Hospitat Medical Center, 05-0758 , 12/3112010, CN, 15-0473

Shasta Regional Medical Center, 05-0764, 12/31 /2010, CN I 5-0378

Sherman oaks Hospital, 05-0755, l2l31l20lo, cN 14-3670

Garden Grove Medical Center, 05-023Q, 12131/2010, CN 14-3181

San Dimas Community Hospital, 05-0588, 12/31/2010, CN 14-3071

Deal Ms. Goron:

Each ofthe Providers listed above appealed from a Notice ofProgram Reimbursement (l{PR) for
a 201 0 cost reporting period. Each NPR was issued to include the most recent ssl percentage

that was recalculated by the centers for Medicare and Medicaid Services ('cMS) þost-2011
Final Rule with new data matching). Each of the NPRs we¡e issued between October 2013 ancl

February 2016.

For each Provider the only remaining issue in the individual appeal is the Disproportíonate

Share Hospital (DSH) Payment/Supplemental Security Income (SSI) Percentage (Provider

Specífic). All ofthe Providers also appealed the Disproportionate Share Hospital (DSH)

Payment/Supplemental Security Income (SSl Percentage (Systemíc Errors) issue directly into

14-2928GC, the HRS Prime 2010 DSH/SSI Percentage (Systemic Errors) CIRP Group.

Board's Decision

Disproportionote Share Ho.rpital (DSH) P ayment/Supplemental Secur ity Inc ome (SSI)

P er centage (Pr ovider Spe c ifi c)
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Although the Medicare.Contractor only challenged jurisdiction over this issue in 2 ofthe cases
(14-3670 e, 14-3181), the Board finds that it does not have jurisdiction over the SSI Provider
Specific issue forany of the above-referenced Providers, The jurisdictional analysis fo¡ the SSI
Provider Specific issue has two relevant aspects to consider: 1) the Provider disagreeing with
how the Medicare Contractor computed the SSI percentage that would be used to determine the
DSH percentage, and 2) the Provider preserving its right to request realignment of the SSI
percentage from the federal fiscal year to its cost reporting period.

The first aspect ofthe issue - the Provider disagreeing with how the Medicare Contuactor
cômputed the SSI percentage that would be used to determine the DSH percentage - is
duplicative of the Systemic Enors issue that was directly added to case no. I 4-2928GC and is
hereby dismissed by the Board.r The DSH PaymenUSSI Percentage (Provider Specific) issue
concems "whether the Medicare Administrative Contractor used the correct Supplemental
Security Income percentage in the Disproportionate Share Hospital Calculation."2 The
Providers' legal basis for the SSI Provider Specific issue also asserts that "the Medicare
Contractor did not determine Medícare DSH reimbursement in accordance with the Statutory
instructions at 42tJ.S.C. $ 1395ww(d)(5)(FxÐ."3 The Providers argue that the "SSI percentage
published by [CMS] was incorrectly computed . . . ." and ". . . specifically disagrees with the
MAC's calculation of the computation of the DSH percentage set forth at 42 C.F.R. $
412.106(b)(2)(i) of the Secretary's Regulations."a

The P¡oviders' Systemic Errors issue as stated in the group appeal request for case no. 14-
2928GC is:

. . . the Lead MÂC's determination of Medicare Reimbursement for their DSII
Payments are not in accordance with the Medicare Statute 42 U.S.C. $
1395\Mw(dX5XF)(i). The Providers further contend that the SSI percentages
calculated by the Centers fo¡ Medicare and Medicaid Services (CMS) and used
by the Lead MAC to settle their Cost Repof does not address all deficiencies
described in Balsîate Medical Center v Leavitt, 545 F. Supp. 2d,20, as
amended,587 F. Supp.2d37,44 (D.D.C.2008) and incorporates anew
methodology inconsistent with the Medicare statute.

Thus, the Providers' disagreement with how the Medicare Contractor calculated the SSI
percentage that would be used for the DSH percentage as stated in the Provider specific issue
statement is duplicative ofthe Systemic Enors issue that has been filed directly into a group
appeal.

The issue ofhow CMS interpreted its regulation is not an issue that applies "specifically" to one
Provider; the issue applies to ALL SSI calculations. Because the Providers at issue here are
Common Issue Related Parly (.'CIRP') Providers, they are required by regulation to pursue the

I See Providers' Individual Appeal Requests at Tab 3 and Appeal Request in l4-2928GC-
2 ld. at^fab 3.
3|d.
4 Id.
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common issue in a group appeal.s Because each ofthe above-referenced Providers directly
added the Systemic Errors issue to a CIRP group appeal, the Board hereby dismisses the first
portion of the SSI Provider Specific issue because it is duplicative of the SSI Systemic Errors
issue,

The second aspect ofthe Provider Specific issue - the Providers preserving their right to request
realignment of the SSI percentage from the federal fiscal year to its cost reporting period - is
hereby dismissed by the Board for lack ofjurisdiction. Under42 C.F.R. $ 412.106(b)(3), for
determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting
data instead of the Federal fiscal year, it must frirnish to CMS, through its intermediary, a

witten request . . . ." \Mithout this written request, the Medicare ConÍactor cannot issue a final
determination from which the Provider can be dissa.tisfied for appeal purposes. Based on this
reasoning, the Board finds that it does not have jurisdiction over the realignment portion ofthe
Providers' issue statements.

Conclusion

The only remaining issue in these appeals is the SSI Provider Specific issue and the Board finds
that it does not have jurisdiction over this issue for the above-referenced Providers. The Board
finds that the Providers' challenges to the DSH SSI regulation and statute are properly pending
in a CIRP Group. With respect to the potential requests for realignment, the Board finds that it
does not have jurisdiction over this portion of the issue and hereby dismisses it from the above-
referencedappeals. PRRBCaseNos.16-1917;16-1350, 15-2531,15-1357,15-1123,15-0473,
15-0378, 14-3670,14-3181 and 14-3077 are hereby closed and removed from the Boa¡d's
dooket.

Review of this determination may be available under the provisions of 42 U.S.C. $ l395oo(f)
and 42 C.F.R. $$ 405.1875 a¡d 405.1877 .

Board Members Participgling!
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FOR THE BOARD

Gregory H. Ziegler, CPA, CPC-A
Board Member

Enclosnres: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $S 405.1875 and405.1877

cc: Lorraine Frewert, Noridian Healthcare Solutions (J-E)
Wilson Leong, Esq., CPA, Federal Specialized Services

tt r/o+fr. h"'""*- 7t

5 42 C.F.R, 5 405.1 837(bXrXÐ.



DEPARTMENT OF HEALTH & HUMAN SERVICES{k Prov¡der Re¡mbursement Review Board

1508 Woodlawn Dr¡ve, Su¡te 100
Baitimore, l'4D 2I2O7
470-7A6-267 7

mffi i 4l$,ï0
Certified Mail

Corinna Goron
Healthcare Reimbursement Seruices, Inc.

c/o Appeals Depafment
17101 Preston Road, Suite 220

Dallas, TX 75248-1372

FlE: HRS ProMedíca Health SysTem FFY 2017 Two Midnight CIRP Group

HRS UHHS FFY 2017 Two Midnight CIRP Group

HRS Lafayette General Health FFY 2017 Two Midníght CIRP Group

Provider Nos.: Various
FYEs:9/30/2017
PRRB CaseNos.: 17-1159GC, 17-0941GC and l7-1010GC

Dear Ms. Goron:

The Provider Reimbursement Review Boa¡d (Board) has reviewed the above referenced

Providers' February 9, 2018 Revised Rcquest for Expedited Judiciai Review (EJR) (received

February 13, 2018j and the P¡oviders' January 18, 2018 (case numbers 17-l159GC and 17-

0941Gi) ancl Jamrary 15,2018 (case number 17-10l0GC) Jurisdictional Response (received

Jonuary i3,2018) to Federal Specializecl Services' (FSS) January 2, 2018 (case numbers 17-

I I 59G and 17 -0941G) and December I7 ,2017 (case number 17-1010GC) Jurisdictional

Challenge. The Board's decision is set forth below.

Issue under Dispute

Whether the .06 positive adjustment in the fiscal year (FY) 2017 Inpatient Prospective Payment

sysrem (IPPS) final rule is invalid for being arbitrary and capricious and promulgated in a

procedurally defìcient waY' I

Statutora and Regulatory Background

In the final IPPS rule for federal fiscal year (FFY) 20142, the Secretary indicated that she had

expressed concem in the proposed calendar year (CY) Outpatient PPS (OPPS) Rule3 about the

length of time Medicare beneficiaries were spending as hospital ouþatients receiving

¡ providers, January 15,2018 (case no. l7-l0l0GC) and January 18,2018 (case nos. l7-1 l59GC and 17-094lGC)

Jurjsdictional Respãnse at 1. ìn the Board's Ja rl|sary 12,2018 EJR denial decision for the above referenced appeals

the Board found the providers had failed to dernonstr'¿te in their EJR Request, datcd Dcccmbcr I E, 2017, what they

were challenging in regards to the FY 2017 final rule. In their Jurisdictional Response the above referenced

providers claiifiãd whãt they were challenging in regards to the FY 2017 final rule'

'78 Fed. Reg. 50,49ó (August 19,2013).
,Zi f"O. nui'. 45:0ll,45,155-57 (July30,20l2)andthefinal rule wíth comment period, 77 Fed. Reg.68.210,

68,426-33 (Nov. I 5, 2012).



obsetvation services. In recent years, the number ofcases of Medicare beneficiaries receiving

observation services for more than 48 hours increased from approximately 3 percent in 2006 to 8

percent in 201 1 . This raised a concem about the financial impact on Medicare betreficiaries who

;uy in"u, gr"uter.financial liability than they would if they were admitted to the hospital as

inpatients.a

The secretary noted that the trend towards the extended observation services may be att¡ibutable,

in part, to hospitals, concems about their ability to receive payment from Medicare under Part B

*t"n á pu.t e ttospital inpatiênt claim is denied because the Medicare review contractor

determined the inpatient âdmission was not teasonable and necessary under 42 U'S'C.

çr:osy1ulir¡e¡.cvshasbeenadvisedbystakeholdersthatthehospitalsappealtobe
,".ponáingìó ìná financial risk of admitting Medicare beneficiaries for inpatient stays, that may

latÁr be denied upon contractot review, by electing to treat beneficiaries as outpatients receiving

observation ."rui"", for long periods oftime, rather t¡a' ad'rittirg them as inpaticnts. These

t urpiLot, believe that Medioaic's standards får inpatient actmission were not clear.s

In response to this concern, the Secretary proposed clarifications and changes regarding hospital

paymànt under both Part A and Part B. The Secretary proposed to revise the Part B inpatient

payment policy to allow payment under Part B for all reasonable and necessary hospital services

iu-irtt"¿ if tná beneficiary'had been treated as a hospital outpatient, rather than. admitted as an

irp"ti"rt This policy would apply when a Medicare-Part A hospital inpatient claim was denied

or when a hospiial détermines ãiìér a discharge that the inpatient visit was not reasonable and

necessary. The timely filing restricfions for Part B billing wçre not changed (claims must be

filed witúin on" y"- î.o- the date of service)'ó

Medicare Part A

In addition, the Secretary reviewed hospital inpatient status c¡iteria to improve cMS' policies

governing íhen a Mediåare beneficiary should be admitted as an irrpatient aud how hospitals

íhou1d be"paid hrr associated costs. Thc Medicare Benefit Policy ManualT states that the typical

decision tó admit a beneficiary as an inpatient should be made within 241o 48 hours after

observation care and that an ovemight stay may be a factor in the admission decision.

physicians should use the 24 hour or overnight period as a benchmark, i.e., patients who are

exiected to need care for 24 hours or ovemight should be admitted. Generally, a beneficiary is

considered an inpatient if formally admitted with the expectation that he or she will remain in the

hospital ovemight, regardless of whether there is a later transfer or discharge resulting in no

o.,rernight patieit stay. Only tarely and in exceptional cases do ¡easonable and necessary

observæioì services span more th-an 48 hours. Length of stay is not the sole basis for payment; it

is the physician responsible iå. pá,i*t care who det-ermines if the patient should be admitted'8

Provider Reimbursement Review Board

Corinna Goron
Page 2

4 78 Fed. Reg. al 50,907.
5ld.
ô td.
TCMS Pub. I00-02, Chapter6, $ 20.6 and Chapter l' $ l0'
8 ?8 Fed. Reg. at 50,907-08.

CaseNos.: l?-l l59GC, l?-0941GC, l7-l0lOGC
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In the FFy 2014 IPPS proposed rule,e the Secretary proposed a new benchmark for purposes of

medical review of hospitai inpatient admissions (Medicare Part A payment). under this

proposal, beneficiariei who vvere expected to remain in the hospital to receive medically

n""L..ury care sulpassing 2-midnights after the initiation ofcare would generally be appropriate

for inpatient admiision and inpatient payment (known as the "2 midnight rule")' Medicare

contråctors were to conside. uil th" ti-. after the initiation ofcare at the hospital in applying the

benchmark that inpatient adr.nissions are generally reasonable and necessary (as long as.a

hospital was not piolonging the provision ofcare-to surpass the 2-midnight timeframe).¡0

Medicare Part B

In the final IPPS rule, the secretary noted there had been an increasing number ofhospitals

appealing Part A inpatient claim denials in which it was detemined the inpatient admissions

wére not reasonable or necessary. These claims reoeived partial favorable treat1¡ent by the

Medicure Appeals Council or Administrative Law Judges (ALJs). In those cases, the Metlicare

review contiáctor determinations that the inpatient admission was not reasonable or necessary

was upheld, however, the Medicare Appeals council and ALJ decisions ordered payment ofthe

services as if they were rendered in an outpatient or observation level ofcare. These decisions

effectively requiied Medicare to issue payment for all Paft B services that would have been

payable hãd túe patient been treated as an outpatient (rather than an inpatient). In addition,

iuy^"nt. *"." -ade regardless of whether or not the subsequent hospital claims were within the

àpplicable time limit foifiling Part B claims. The Secretary pointed out that this was oontrary tr:

långstanding polices that permittecl billing for only a'limited list of Part B inpatient services and

,"qíi."d thai the services te billed within specific timef¡ames rr

As a result of the number of these administrative adjudications, the CMS Administrator issued

Ruling CMS-1455-Rr2 (the Ruling) which established a standard process for effectuating the

decisiãns granting Part B coverage. Among other things, where the administrative adjudicator

had issueJan ordãr for payment under Medicare Part B, the request fol Part B payment would

not be rejected if mq." i¡ân one year had elapsed (the time period for filing Part B claims), if the

part A ciaim had been submitted timely. The Ruling was to remain in effect until the effective

date of regulations that finalized "Medicare Program; Parl B Billing in Hospitals." In the August

19,2013 ñederal Register, the Secretary revised the Part B inpatient payment policy to allow

payment ofall hospital services that were fumished and would have been reasonable and

.r"á"r.u.y if the beneficiary had been treated as a hospital outpatient' rathe¡ tha¡ admitted to the

hospital ás an inpatient, except for those services thaf specifically require outpatient status.l3

The I year deadiine for filing claims remained unchanged and the Secretary stated that she was

not creating an exception to this requirement (as found in 42 c.F.R. $$ 424.44(bX1)-(4)) even

though the"contractor claims review and appeal process could exceed the 1-year f,rling period la

e See generally 78 Fed. Reg. 27 ,486,2'7,645-46 (May 10,2013)'
ro 78 Fed. Reg. at 50,908.
ttld.
t2 see 78 Fed. Reg. I 6,614 (Mar. I 8, 2013), http://www.cms.gov/Regulations-and-Guidance/Guidance/

Rulings/index.html.
rr 7E Fcd. Reg. at 50,909,
t4 ld. aL 50,92'7.
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t5 ld. at 5O,944.
t6 Id.
t1ltl. at 50,945.
tE ld. at 50,952-53.

CaseNos.: l7-l l59GC, l7-0941GC, l?-l0loCC

The 2-Midnieht Rule

In the final IPPS rule for FFY 2014, the secretary pointed out that cMS had established policy

that recognized there were certain situations in which an inpatient hospital admission was rarely

"ppr"p"":[. 
rrrrs IppS rule included instructions that provided a tenchmark to ensure that all

benedciaries receive consistent application of thei¡ Part A benefits to whatever clinical services

were medically necessarY' | 5

Due to persistently large, improper payment rales for short-stay hospital inpatient claims, and, in

,"rponå to requests tJpiovide à¿¿iiióna guidance regarding proper billing ofthose services, the

SeËretary propà."d to modify and clarify 42 C.F.R. g 412.3(c)(1). This regulation designates

servicesihat åre inpatient oniy (without regard to duration ofcare), such as surgical procedures,

diagnostic tests anå other treátments that would be appropriate for inpatient admission and

inpäient payment under Medicare Part A when the physician expects lhe beneficia[y to require a

,råv if," å.o.sc. Z mitllights and admits thc beneficiary based on that expectation. The starting

point for this 2-midnight instruction would be when the beneficiary is moved from any outpatient

area to a bed in the hospital in which additional services would be provided and is based on the

judgment ofthe physician and the physician order (the physician must certifu that the inpatient

,".u'i"", were mêdically n""".r*yj.'d The Secretary maintains that she has consistently provided

ptryri"i-. with a time-based admission framework to effectuate appropriate inpatient hospital

admission decisions. "

The Secretary's actuaries estimated that the 2 miclnight nrle would increase IPPS expenditures by

approximateíy $220 million. These additional expenditures would result from an expected net

iåËr"ur" in hãspital inpatient encounters due to some encounters spanning more than 2 midnights

-ouing r-^ cjpps to tpps and some encounters of less than 2 midnights moving from IPPS to

oPPS.-The actuaries estimated that approximately 400,000 encounters would shift from

outpatient to inpatient and approximately 360,000 encounters would shift from inpatient to

outiatient from the approximately l1 million encounters paid under IPPS. This shift of40,000

net èncounters ."p."."-nt, an increase of approximately 1.2 percent in the number of shorter stay

hospital inpatieni encounters paid under IPPS. llhis additional expenditure would be parlially

offset Uy råduced expenditures from the shift of shorter stay hospital inpatient encounters to

hospital outpatient encounters.

The actuaries estimated that, on average, the per encounter payments for these hospital outpatient

encounters would be approximately 30 percent ofthe per encounter payments for the inpatient

encounters. In light ofihe impact ófthé 2 midnight rule on IPPS and the systematic nature ofthe

issue of inpatienÃtatus and improper payments under Medicare Part A for shorl-stay inpatient

hospital clàims, the Secretary deciàed it was appropriate to use her exceptions and adjustments

urtt.to.ity undei 4zu.s.c. $ i¡ss.*(¿xsxtxi) to offset the $220 million in additional IPPS

exnenditures associated wiih the 2 midnight policy. Consequently, the standardized amount ì¡r'as

,eáuced by 0.2 percent.rs The Secretary made the same 0.2 percent reduction to capital IPPS
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rates as a result of the expenditures that were proj ected to lesult from thq Secretary's policy on

admission and medical review criteria for trospitãt inpatient services under Medicare Part A.re In

the final IppS rules for 201 5 and 2016, the Secretary did not reverse the 0.2 percent reduction to

the standardized amount made in2014,and, therefore, continued to apply the contested reduction

for the FFY 2015 and 2016 Period.2o

In the FFY 2017 Final IPPS Rule, the Secretary announced that she proposed to pelmanently

remove the 0.2 percent reduction to IPPS and to provide a tempolary one-time plospective

increase to the Ëy 2017 of 0.6 percent in the standardized amount to retroactively correct for the

0.2 percent reducrions in FYs 2014, 2015 and 2016.21

Providers' EJR Request and Jurisdictional Response

The providers contend that in the FY 2014IPPS final rule, CMS instituted its 2 rnidnight policy.

CMS cstimutes that its 2 midnight policy would increase IPPS operating and capital expenditures

hy approxirnately $220 million. Flowe\ter, thc Providers argue hospitals will not receive any of
túis inc¡ease becâuse cMS invoked its authority in sections 1886(dX5XD(l) and 1886(9) of the

social security Act (the Act) to offset this amoi[rt by applying a 0.2 percent reduction

adjustment to ihe operating IPPS standardized amount, the hospital specific rates and the Puerto

Rico specifrc standãrdized amount and a 0.2 adjustment reduction for capital IPPS expenditures.

The Providers maintain the decision to impose a $220 million payment cut is albitmry and

capricious because it relies on faulty assumptions! improperly excluded relevant data and is not

adiquately explained. The Providers assert the FY 2014 final rule states that approximately

400¡00 encounters would shift from outpatient to inpatient and approximately 360,000

encounters would shift from inpatient to outpatient, causing a net gain of40,000 inpatient stays'

The Providers contend the final rule does not give much detail as to how CMS arrived at its

estimate of a net gain of 40,000 inpatient stays-; the rule does not explain the number of claims

that were examinéd or how the data was used.2?

The Providers argue CMS assumes that hospitals will always bill stays lasting at least 2

midnights as inpa=tient claims, claims for stays lasting at least 2 midnights will always be paid as

inpatiãnt, hospiìds will always bill stays lasting less than 2 midnights as outpatient claims and

ctàims for stays lasting less tiran 2 midnights will always be paid as outpatient. The Providers do

not believe thât these assumptions are valid, especially in light ofthe Part B inpatient policy. The

Providers maintain the Parl B policy, finalized in the 20i5 IPPS final rule, provides that ifa
hospital bills a hospital 

"n"o..nt". 
u. an inpatient stay and a Recovery Auditor (RAC) or other

Meàicare contractó¡ subsequently determines that the inpatient stay was not reasonable and

necessary and the beneficiary should have been treated on an outpatient basis instead, the

hospital may re-bill for the sêrvices under Part B, but must do so within 12 months of the date of

service.

te Id. at 50,990.
20 7g Fed' Reg' 49,854, 50,0 l l (AÙg.22,20:14) and 8Ú Fed. Rcg. 49,325, 49,593, 49,686 (Aug' 17 '20| 

5)'
2ì 8l Fcd. Rcg. 56?62, 57059-60 (August 22, 201 6)'
22 P¡oviders' Èebruary 9, 201 8 Revised EJR Request at 6-7
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The Providers contend it may not be true that hospitals will always bill as inpatient for stays

spanning at least 2 midnights, and it may not be true that Medica¡e will pay under Part A for all

such stays. Hospitals may be concerned that sholt stays, including stays spanning 2 midnights'

will be áeniecl under Part A and that thèy will be unable to re-bill under Part B in the l2-month

window, so they may bill some of these stays under Part B to begin with. Also, the hospital may

decide not to bill under Part A, despite having admitted the patient, because it may believe that

the medical record does not contain sufficient documentation to explain why the ordering

physician had a reasonable explanation that the beneficiary was expected to cross 2 midnights.23

The Providers maintain where Part A payment is allowed, it would increase the total amount of
Part A payment, despite the 2 midnight policy, but if Part A payment is denied, not only would

the total amount ofPart A payment not increase, but there likely would not be Part B payment to

effect a partial offset ofthe total amount ofPart A payment because the hospitals likely will be

unable to re-bill under Part B. The Providers assert the final rule indicates that in aniving at its

estimâte, CMS did not considor medical cases but insteacl claims containing medical MS-DRGs

were excluded. The Providers argue the FY 2014IPPS final rule is procedurally invalid for
failing to have notified commentefs that medical MS-DRGs were being excluded from the

analysis ofto what extent outpatient cases would shift to inpatient and vice versa and is also

substantively invalid because it makes no sense to have excluded the medical MS-DRGs. The

Providers contend on December 1, 2015, the Secretary published a notice in the Federal Register

with an opportunity for comment.24 The Providers argue CMS' explanation in the Decembe¡ l,
2015 notice as to why it did not consider medical cases when estimating a net increase in 40,000

inpatient casos is flawed and unconvincing,2s The Providers assef CMS has not adequately

explained why it considered only surgical cases and excluded from consideration medical cases

when concluding that there wouid be a net shift in inpatient cases' 26

The Providers contend the decision to impose a $220 million payment cut is arbitrary and

capricious because it does not adequately take into account the payment reduction made by the

Part B inpatient policy. The P¡oviders argue even if the 2 midnight policy does result in
increased Medicarc paymcnts in the vicinity of $220 million per year, CMS projects that the

closely related inpatient Part B policy reduces Medicare payments by almost a billion dolla¡s a

year, yet there is no increase in the payment rates to take into account the reduced payments.2T

The Providers maintain the decision to impose a $220 million payment cut is arbitrary and

capricious because it does not provide any mechanism for making adjustments to, or reversing

thè effects of, the paynent cut if cMS' estimate is incorrect. The Providers assert that the

estimare of additiónal S220 million IPPS expenditures is highly sþeculative at best. CMS itself
acknowledges that its estimate is subject to a variety of factors. The Providers contend the

estimates are sensitive to the assumed utilization changes in inpatient and outpatient utilization.

Yet there is no provision for reversing the effects ofan inaccurate increase in IPPS payments'28

2r ld. af 8-9.
24 80 Fed. Reg. 75107.
25 Providers' February 9,2018 Revised EJR Request at l0-l l'
26 ld. at I I -l'2.
27 ld at 1?..
28 ld. at 15.
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The providers maintain the decision to imposes a $220 million payment cut is otherwise not in

accordance with law because CMS did not have statutory authority to impose an across the board

payment reduction. The Providers maintain the authority relied upon by CMS, its exceptions and

àdjustments authority, under section 1 886(d) and 1886(9) ofthe Social Security Act does not

p".-lt CVS to mak; across the board decreases in payment rates due to hospitals. The Providers

argue the exceptions and adjustments clause permits CMS to make payment adjustments only to-

specific hospitals or specific types of hospita'ls rather than payment adjustments to all hospitals.2e

The providers maintain that the FY 2016 IPPS final rule3o as published in the Federal Register is

a final determination. The payment reduction, which is a continuation ofthe reduction in the

standardized amount that was first announced in the FY 2014 IPPS final rule, is a final

determination for the purposes of Board jurisdiction. The Providers argue the court in

Ilashíngton Hospital center v. Bowen3t , ruled that providers could challenge PPS payments

withouihaving tã wait f'or the completion of a cost year and/or subsequerrt issuance of a Notice

of prograr¡ RJimbursement, rendering final rules setting PPS rates final dete¡minations for the

pulpose of Board jurisdiction.32

The Providers contend in the FY 2017 IPPS proposed rule, CMS stated that it believes it is

appropriate to abandon the 0.2 percent payment reduction. It proposed to increase the payment

råtes prospe"tively, beginning in FY 2017, by 0.2 percent, as well as to make a one-time positive

adjusiment of 0.6 fercent in order to reve¡se the effects of the 0.2 percent payment cut for FYs

ZOV,ZO|S an¿ ZOtø. CMS finalized the policy it proposed in the FY 2017 IPPS proposed rule.

The proviclers argue the one time positive adjustment of 0.6 percent will not make the Providers

whole fo¡ the reduction in their IPPS payments caused by the 0.2 reduction imposed for FYs

2014-Z016,and in any case the FY 2014 rule remains in effect.33 The Providers dispute that

CMS has issued a correction to the 0.2 percent payment reduction imposed by the FY 2014 final

rule. The providers disagree that the one-time .06 positive adjustment in the Fy 2017 final rule

makes the Providers whole for the injury caused by the 0.2 payment reduction imposed by the

FY 2014IPPS final rule for FYs 2014-2016 because the providers argue the number of
discharges for Fy 2017likely will not equal the avoragc number ofdischarges for the period FY

2014-2016 due to the recent trend of declining admissions. The Providers argue 3 x.02 does not

equal .06. The Providers maintain for that reason the plaintiffs in Shands Jacksonville Medical

CLøer, Inc. et al. v. Burwell34 continue to litigate the FY 2014IPPS final ¡ule and argue that

they have not been made whole by the FY 2017 final rule'

The providers contend the Department ofJustice (DOJ) has taken the position that the FY 2017

final rule supersedes the FY 2014IPPS final rule and that any further reliefbeyond the .06 one-

time positivè adjustment must be obtained through a successful challenge to the FY 2017 final

rule. ïhe Providers argue DOJs position is exactly the opposite of the Medicare Contractor's

position in this case. The Providers maintain they are not seeking a total revelsal ofthe .06

positive adjustment through their challenge to the FY 2017 final rule, rather only the shortfall

2e Id. at 15-16.
30 80 Fed. Reg.29686 (August 17,2015).
3'igsF.2d ì39, l4l (D.c. cir. 1986).
32 Providers' F ebruary 9, 201 8 Revised EJR Request at I 6- I 7

13 Id. at 17.
34 139 F.Supp. 3d 240 (D.D.C 201 5).
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between what they are paid under the .02 positive adjustment and what they should be paid if
cMS had simply reveried the effects of the .02 percent payment cut for each of FYs 2014-

2016.3s

The Providers argue the Board does have jurisdiction over the Providers. However, the Board

does not have the authority to declare the .02 decrease or the .06 positive adjustment in the IPPS

rates invalid. The Providers maintain because the Board is bound to comply with the decrease in

IppS rates, the Board lacks the authority to decide whether the final rule is procedurally invalid,

arbitrary, capricious, and outside the statutoly authority of CMS' The Providers assert that EJR is

therefore appropriate.s6

Decision of the Board

The Board has reviewed the submissions of the Providers pefiaining to the Requests lor Hearing,

Rcviscd Request for Expedited Judicial Rovicw and Jurisdictional Response. The regulation at

42 C.F.R. $ +OS.tS+Z(aj permits the Board to consider whether it lacks the authority to decide a

legal questìon relevant iothe matter at issue once it has made a finding that it hasjurisdiction to

"*¿u"t 
a hearing under the provisions of 42 C.F.R. $$ a05.18a0(a) and 405.1837(a). The

documentation shows that thi estimated amount in controversy for each ofthe above ¡eferenced

group áppeals exceeds $50,000, as required for a group appeal and the appeals were timely filed

iro- tnål.r.r*ce of the Arg'st 22,2ô16 Federal Register (FFY 2017 final rule).3? The

estimated amount in controversy is subject to recaiculation by the Medicare Contractor for the

actual final amount in each case.

The Board finds that:

1) it has jurisdiction over the matter for the subject year and the Providers- 
ut" 

"tttitl"d 
to a hearing before the Board;

2) if is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867);and

3) it is without the authority to decide the legal qlestion of whether the '06
positive a justment in the FY 2017 final ruie is proper'

Accordingly, the Boa¡d finds that the above identified challenge to the FFY 2017 Two Midnight

Rule fallÑithin the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby grants the Providers'

Request for Expediteã Judicial Review for the issue and the subject year. The Provide¡s have 60

aays from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issuã under dispute in these appeals, the Board hereby closes case numbers

17 -1 159GC, t7 -0941GC and 1 7-1 01 0GC.

35 Providers' January I 8, 2018 Jurisdictional Response at 2'

i1 See District of Colunbia Hospital Assocìation llage Index Grcup Appeal (HCF A Adttt Dcc._Jarruar y 
.l 

5, 1993),

lledicare anrl Ìtlcdicaid Çuide (CCÐ n41,025 (fhe Àdministrator heÌd that the publication ofthe wage index in the

Fedefal Register was a final determination \'vhich can be appealed to the Board)'
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Su¡te 100
Baltimore, l'4D 2L2O7
410-786-267 t
nAfi l5mCynthia F. Wisner, Esq.

Associate Counsel
Trinity Health
20555 Victor Parkway
Livonia, MI 48152

RE: Expedited Jirdicial Review Determination
15-0419GC Trinity Health 2012 DSH Medicaid Advantage Group

15-04l6GC Trinily Healíh2012 DSH SSI Medicare Advantage Group

Dear Ms. Wisner:

The provider Reimbursernent Review Board (Board) has reviewed the Providers' February 28, 2018

request for expedited judicial review (EJR) (received March 2, 2018) for the above-referenced appeals.

The decision ofthe Board is set forth below

Issue in Dispute

Whether Medicare Advantage Days (Part C Days) should be removed

frorn the disproportionate sharc hospital odjustment (DSH adjustment)

Medicare Fraction .and added to the lvfedicaid Fraction consistent with

the decision ofthe United States Court ofAppeals for the District of
Columbia in Allina Health Services v' Seleliust . . - and Allina Health

Services v. Príce2 . .. (The "Part C Days Issue")'3

| 746F..3d I 102 (D.C. Cir.2014).
2 8û F . 3d 937 (D.C. Ctr. 2017)
3 Providers' EJR Request at l.
4 See 42lJ.5.C. $ 1395ww(d)(l)-(5);42 C.F R Part4l2.

Statutory and RegulatorY Background: Medicarc DSH P¡vmcnt

part A of the Medicare Act covers "inpâtient hospital services." Since l983,the Medicare program has

paid most hospitals for the operating costs of inpatient hospital services under the prospective payment

system (..ppS;).a Under PPS, Medicare.pays predetermined, standardized amounts per discharge, subject

to certain payment adjustments.5

The ppS statute contains a number ofprovisions that adjust reimbursement based on hospitaì-specific

factors.c These cases involve the hospital-specific DSH adjustment, which requires the Secretary to
provide increased pPS payments to hospitaìs that serve a significantly disproportjonate number of low-

income patients.T

s ld.
6 See 42tJ.5.C.5 l395ww(dX5).
? sa¿ 42 U.S.C. $ l3gswrv(d)(s)(F)(i)(l); a2 c F.R. $ 412.106'
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A hospital may qualif, for a DSH adjustment based on its disproportionate patient percentage ("DPP")'E

;.;;;ñ ¡;; riiliruúon by lo*-incãme patients, the DPP determines a hospital's qualilìcation as a DSH'

and ii alsó determines the amount of the óSH payment to a qualif,ing hospital.e The DPP is defined as

the sum oftwo fractions expressed as percentages.l0 Those two fractions are refer¡ed to as the

'VlJioare/SSl', fraction anâ the "Medlcaid" frãctiou. Both of these fi'actions consider whether a patietlt

was "entitled to benefits under part A."

The statute, 42U.5,C. $ 1395ww(<t)(5)(F)(vi)(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is the

number of suchhospital's patient days for such period which were made

up ofpatients who (for such days) were entitled to benefits under part A

oithis subchapter and were entitled to supplementâl security income

benefits (exoluding any State supplemenfation) under subchapter XVI of
this chapter, and the denominator of which is the number of such

hospitais patient days for such fiscal year-which were made up of
patients who (for such days) wcre entilled to benertts under part A ofthis

subchaPter' .' . (emPhasis added)

Tbe Medicare/sSl fraction is computed annually by the centers for Medicare & Medicaid Services

tltfr¿S,), and the Medicafe contrãctors use CMS' calculation to compute a hospital's DSH payment

adjustment.l I

The statute,42 U.S'C. $ l395ww(a)(5)(F)(vi)(I)' defines dre Medicaid fraction as:

the fraction (expressed as a percentage), the numerator ofwhich is the

number ofthe úospital's patient days for such period which consist of
pati€nts]¡/ho(forsuchdays)wereeligible-formedicalassistanceundera
istate plan approved under subchapter XIX [the Medicaid progam]' but

who werc noî enlitted 10 benertß under patt A of this subchapter' and the

denominator ofv/hich is the total number of the hospiøl's patient days

for such Period. (emPhasis added)

The Medicare contractor determines the nùmber ofthe hospital's patient days of service for which

;;i;";i. ;";" eligible for Medicaid but not entitled to Medicare Part A, and divides that number by the

iotal number of pltient days in the same period'r2

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive selvices from managed care entities. The

managed 
"u." 

,tutit" implementing payments to health^maintenance organizations ("HMOs") and

"on,fãtiti"" 
medical plans 1.'CMP;'I is found at 42 U.S.C. $ t395mm. The statute at 42 U.S.C. $

8 See 4?tJ.S.C. $$ l395ww(dXs)(FXiXI) and (clXsXF)(v); a2-c'F R' $ al2'106(c)(l)'
e See 42u.5.c. $õ I ¡ss**(¿Xsxr)(iv) and (vii)-(xiii);42 c'F R $ 412 106(d)'
to See 42 \-I .5.C. $ l395ww(dx5)(Fxvi).
rr42 C.F.R. g 412.106(bx2)-(3).
r2 ¡z c.F.R. E 4l2.lo6(bx4).
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l39smm(aX5) provides for "payment to the eligible,organization under this section for individuals

""i"lf"ã 
ìíà"i ifris section witithe organization and entitled to benefits under part A of this subchapter

"iJ.,rr-fl"¿ 
un¿er part B ofthis subchapter . . ." Inpatient h-ospiøl days for Medicare beneficiaries

enrolled in HMos ánd cMPs prior to 1999 are referred to as Medicare HMo patient care days'

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(dX5XÐ(vi) of the Act [42

U.S.C. $ 1395v/w(dx5xF)(vi)1, which states that the disproportionate

shareajustrnentcomputationshouldinclude..patientswhowereentitled
to benefits under Part 4," we believe it is appropriate to include the days

associated with Medicare patients who receive care at a qualified HMO'

Prior to December 1, 1987' we were not able to isolate the days of care

associaterlwithMedicarepatientsinHMOs,andtherefore,wereunable
to fold this number into the calculation [of the DSH adjustment]'

However, as of December 1, 1987, a field was included on the Medicare

Provider Ánalysis and Review (MEDPAR) file that allows us to isolate

those HMO dáys that were associated with Medicare patients. Therefore,

since that time we have been including HMO days in the SSl/Medicare

percentage lof the DSH adjustment]'la

At that time Medicare part A paid for HMO services and patients continued to be eligible for Part A.r5

With thc crcation of Medicare Part C in 1997,t6 Medicare bençficiaries who opted for managed care

coverage under Medicare Part C were no longer entitled to have payment made for theirr:are-under Part

A. Consistent with the statutory change, cMS did not include Medicare Part c days in the ssl ratios used

bytheMedicarecontractorstocalculaieDSHpaymentsforthefiscalyear2001-2004r7

No further guidance regarding the treatment ofPft C days in the DSH calculation was provided until the

ioo+ tnpotiãnt n.ospecîi,re Puym"nt System ("PPS") proposed rules were published in the Federal

Registei. Lì that ¡otice the Secretary stated that:

. . . once a bene ciary has elected tojoin an M+C plan, that beneficiary's

benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C' those palient dcrys

attuibutable to lhe beneJiciary should not be included in the Medicare

fraction of the DSH patient percentage These patient days should be

r3 ofFlealth and Fluman Services
14 55 Fed. Reg. 35,990,39,994 (Sept.4, 1990)'
ts Id.
ru ìhe Medicare part c progam did not begin operating until January 1,1999- See P.L l05-33'1997HR2015'

"oàijji à, n U.S.c. S 
j39?w-21 Nore (c)i'Enrollment Transjlion.Rule.- An individual who is enrolled [in

v"ó"ur"f on o"""mbär 3l 1998, with ai eligib'le otguttization under. . . [42 U.S C. l395mm] shall be considered

io ú" 
"*oll"O 

*i,¡ that o¡ganization on Januáry l, 1999, under part C ofTitle XVIII . ifthat organization as a

contract under that part foi providing services on Jar)uary I , 1999 ' ' ' '" This was also known as

Medicare+Choice. ïhe M"åi"ar" Prãscription Drug, lmprovement and Modemization Act of 2003 (Pub.L' 108-

I i:j, 
"r"a"¿ 

¡:n f)ecemher 8, 2003, replàced the Medicare+Choice program with tbe ne\¡v Medicare Advantage

program under Part C of Title XVIII.
it6C t'"d- R"g. 48,91 8, 49,099 (Au ts 11 ,2004)-
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included in rhe count of total parient days in the Medicare fraclion (the

denominator), and îhe patient's days for the M+C beneJìciary who is

atso eligible for Medicaid would be included in the numerator ofthe
Medicaid fràaion " . (emphasis added)r8

The Secretary purpofedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS final rule,

by noting shá was ,,revising our regulations at [42 C.F.R.] $ 412.106(bX2XÐ to includelhe days

associatä with [part C] beneficiaries in the Medicare fraction ofthe DSH calculation."re In response to a

comment regarding this change, the Secretary explained that:

. . We do agree that once Medicare benefciaries elect Medicare' 
Part C coverage, they are still, in some sense, entitled to benefits

under Medicare Part A, We agtee with the commenter that these

days should be includcd in the Medioaro fraction ofthe DSH

calculation. Therefore, we are not adopting as frnal our proposal

stated ín the May 19, 2003 proposed rule to include the døys

associated with M+C beneJìcìarles In the Medícaíd fraction.
Instead, we are adopting a policy to include the palimt dãys lor
M+C benertciaries in the Medicare fraction ' . ' ' if the beneficiary

is aiso an SSI recipien! the patient days will be included in the

numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(bX2Xi) to include the days associated

wiin V+C beneficiaries in the Medicare fraction of the DSH
calcul ation -20 (e.mphasis added)

This statement vr'ould require inclusion of Medicare Part C inpatient days in the Medicare fraction ofthe

DSH calculation.

Although rhe change in policy regarding 42 C.F.R. $ 412.106(bX2XB) was included in the August 11,

2004 Fãderal Regiiter, no change to the regulatory language was published until Aùgust 22, 2007 when

the FFy 2008 finãl rule was issued.2ì In that publication the Secretary noted that i]o regulatory change

had jn fact occurred, and announced that she had made "technical corrections" to the regulatory language

consistent with the change announced in the FFY 2005 IPPS final rule. As a result, Part C days were

required to be included in the Medicare fraction as ofOctober 1, 2004'

The U.S. Circuit Court for the District of Cohtmbia in Allina Healthcare Services v. Sebelius,22 vacated

the FFy 2005 lppS rule. In Allina Heallh Services v. Price, the D.C. Circuit Couf concluded that the

Secretary was required to engage in notice and commentrule making before deciding to include Part C

days in ihe Medióare liactioñ aid, consequently, the Medica¡e fractions were procedurally invalid.23

i868 Fed. Reg. 27,154,27,208 (May 19,2003).
Ie 69 Fed- Reg. at 49,099.
20 t)
2t 12 F ed,. Reg. 47,1 30, 47,384 (At:Pus| 22, 2001).
22'746F.3d, I 102 (D.C. Cir.2014)-
x3 All¡na Healù Se^)ices v. Pri¿e a|943-44.
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Providers' Reouest for EJR

The providers point out that because the Secretary has not acquiesced to the dccision[s] in Allina,the

2004 regulation requiring Part C days be included in the P-art A/SSI fraction and removed from the

Medicai<t fraction remaiñs in effect as set forth in 42 C.F.R. $$ 412.106(bX2Xi)(B) and (bX2XiiiXB) (the

2004 Rule). The providers state that the Board has jurisdíction over the appeals and there are no facts in

dispute. Túe providers note that the Board is bound by the 2004 Rule and does not have the authority to

grant the reliefsought, and, as a iesult, the Board should grant EJR'

Decision of the Board

pursuant to 42 U.S.C. $ 1395oo(f)( I ) and the regulations at 42 C.F.R.$ 405.1842(Ð(l ) (2017), the Board is

required to grant an r,lR requesì if it determines that (i) the Board hasjurisdiction to conduct a hearing on

the sper,ilici atter at issue; and (ii) thc Board laoks the. authority to decide a specific legal qltestion relevant

to the specific matter at issue bàcause the legal question is.a.challenge either to the constitutionality of a

provisión ofa statute or to the substantive or procedural validity ofa regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the gtoup appeals within this EJR request have filed appeals involving

îtscal year 2012.

With respect to a participant's appeals filed from a cost reporting period that ends on or after December

3 1, 200g, in ordeito demonstrak dissatisfaction with the amount of Medicare payment for the appealed

issue, a participant filing an appeal from an original NPR must show that the Medicare contractor

ua¡urt"j it. SSì fractioÑnen it settled the participant's cost report^or the participant must have self-

diËallowed the appealed issue by filing its cost report under protest'24

In both case numbers l5-04t9GC and l5-0416GC, the following Providers appealed their original NPRs

and indicated that they had not protested the Part C days issue by identifling an âudit adjustment for a

protested amount:

# 3 St. Arur's Hospital
# 7 St. Joseph Regional Medical Center

# 8 Mount Carmel West
# 9 MercY Medical Center Sioux CitY

#1 1 St' JosePh Mercy Hospital
#12 MercY Medical Center Nofih Iowa
#13 St. Joseph Mercy Hospital Oakland
#14 Mercy Hospital & Medical Center

The regulation, 42 C.F.R. $ a05.1s35(a)(l)(ii), requires for cost report periods ending on or after

Decem"ber 3 l, 100t, that pioviders that seek reimbursement for costs thât are not allowable, file its cost

repot foìlowíng the applicable procedures for protest. The Provider Reimbursement Manual (CMS Pub.

I j-Z) 
$ ¿O¡O.l i"quirås the provider to enter the protest amount on Line 75 of Vr'orksheet E, Part A and

¿4 See42C.F.R. $ 405.1835 (2008).



Trinity Health EJR
Cynthia F. Wisner
Page 6

attach a schedule showing the details of the pfotested amounts and the computations' The Board's Rule

ãil. ."qui.", tt ot the prãvider place the deiails ofthe protested amount under the audit adjusûnent report

nase con;inine the adiustment ior the protested amount to establish that the Provider was seeking

äãil;;Ë"ß;;sernånt for Medicur" Purt C Duy.. These Provide¡s did not fumish this information,

"ons"qu"rrtly, 
tlr" Board cannot deten¡ine if the Provider plotested the Medicare Palt C reitnbursement

;;;;i1; ã;."ty to establish jurisdiction over tho Providers. Since the Providers listed above did not

"ráUi.fr 
tfru, ,ft" board hasjurísdiction over the Medicare Part C Days issue, the Board hereby dismisses

tfr"i.-i¿"., from the appeãI. Since jurisdiction over a prolidrer is a prerequisite to granting a request for

ElR,ih" Pràuid"rr' request for en ii hereby denied' 
'!e 

e 42C'F'R' $ 405'1842(a)'

The Board has determined that the remaining participants involved with the instant EJR request appealed

i-* *ig¡r"l Npns and have had Part C days excluged from the Medicaid fraction, had a specific

"¿¡".*"î," 
,r," ssl fraction, or properly protested the appealed issue such that the Board has

¡ui.aiJlán to t 
"ar 

their respectivå aipeais. n aadition, tlre participants' documc¡tation shows that the

esti ated amount in controversy exceèds $50,000, as required for a group appeal25 and the appeals were

t."ly ¡1"¿. The estimated amóunt in controversy is sùbject to recalculation by the Medicare contractor

for the actual final amount in each case.

Board's Analysis Reearding the App94þd-l!9!9

The group appeals in this EJR request involve fiscal year 2012, thus the appealed cost reporting period

i"iL ö.i"fi i"ir¡in the time frame applicable to the Secretary's FFY 2005 IPPS rule being challenged'

ffrl fioura í""og"izes that the D.C. ôircuit vacated this regulation in Allina for the time period at issue in

trr"."."ç"ar.. ÏI.wevel., the secretary has not formally.acq.iesced to t1'at vacatr¡r and, in this regard, has

not publishetl any guidance on how thà vacatur is being implemented (e.g., only circuit-wide versus

,"iiã"*i¿"1. Seá þneraþ Grant Med. Ctr. v. Burweli,2g4 F. Supp. 3d 68,77'82 (D.DD 2016), appeal

ji,t"a,No.1'6-531i(D.C. óir., Oct I1,2016). Moreovet, tL",P'C. Circuit is the only circuit to date that

iu, ru"ur"¿ ,rr" ."gìlution and, if the'Board were to grant EJ\ the Providers would have the right to bring

suit in either tjre D.C. Circuit or the circuit within which they are located. ,s¿¿ 42 u.s.c.

$ l3g5oo(Ð(l). Based on the above, the Board must conclude t}rat it is otherwise bounrl hythe regulation

io. pu.pot*t ofthis EJR request.2ó

Board's Decision Resardine the EJR Request

The Board finds that:

I ) it has jurisdiction over the matter for the subject year and that the
,partic"þantsinthesegroupappealsareentitledtoahearingbeforetheBoa¡d

except as otherwise noted above;

2) based upon the participants' assertions regarding 42 C F:R'

$ $ 4 12.ì 06@)fiX;XSj and (bX2Xiii)(B), there are no findings of fact for

resolution bY the Board;

x5 See 42 C.F.R. S 405.1837.
26 On March I , 2ó I g, one of the Medicare contractors, Wisconsin Physicians Service ("WPS"), fi1ed an objection to

th" E¡R .eoueit in these cases. In its filing, Vr'?S argues that the Board should deny the EJR request becaus€ the

;;"d';;"-ìiJ;-uthoritv to ã"oi¿" t¡" issuãunder appeal since it is not bound bv the secretary's regulation that the

f"ã"rãl'ãi.,ri", 
"o" 

¡ vâcarcd in Allina. The Board;J explanation of its aùthority regarding this issue addresses the

arguments set out in 'ù/PS' challenge.
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3) it is bound by the applioable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42 C'F'R'

$$ 412.106(b)(2XÐ@) and (bX2XiiiXB)' are valid'

Accordingty, the Board finds that the question ofthe.validity of42 c.F.R, $$ 412.106(bx2xiXB) and

ib)¡tj(tiltilíj p-perly falls within the provisions of42 U.S.C. $. 1395oo(Ð(1) and hereby grants the

Þ;ìï;;i);,i;å for E¡R for the issue and the subject year' The Providers have 60 days from the receipt

ãftt is ¿""i.ion to institute the appropriate action forjudicial review' Since this is the only issue under

dispute, the Board hereby closes these cases'

Boârd Membcrs participâting

L. Sue Anderson, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziøgler, CPA

FORTHEBOARD:

ChairPerson

Enclosures: 42 U.S.C. $ l395oo(f1 and 42 C'F'R' $S 405'1875 anð 405'18'17

Schedules of Providers

cc: Byron Lamprecht, WPS (Certified Mail Schedule of Providers)

Ñilson Leong, FSS (w/Schedule of Providers)

Esq.
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CERTIFIED MAIL

Venill Dana, LLP
Gary A. Rosenberg, Esq.
One Boston Place, Suite 1600
Boston, MA 02108-4407

National Govemment Services, Inc.
Parn VanA¡sdale
Appeals Lead
MP: INA 101-4F42
P.O. Box 6474
Indianapolis, IN 46206-647 4

{

RE: Yale New Haven Hospital
Provider No. 07 -0022
FYE 09/30/2007
PRRB Case No. 13-2035

Dear Mr. Rosenberg and Ms. VanArsdale,

The Provider Reimbursement Board (Board) has reviewed the jurisdictional documents in the
above-referencetl appeal. Thc j urisdiutional decisiorl of the Board is set forth below.

Backqround:

Yale-New Haven Hospital, the Provider, appealed an original Notice of Program Reimbursement
(NPR) dated November 7, 2012, for lhe 09/30/2007 cost repofiing period. The P¡ovider filed the
appeal on Aptil26,2013, with'the following issues:

. 1) Issue No. 1 is entitled "Disproportionate Share Hospital Payment/Supplemental
Security Income Percentage (Provider Specific)" (hereinafter "DSH/SSI Percentage
(Provider Specific);

2) Issue No. 2 is entitled "Disproportionate Share Hospital ('DSH')/Supplemental
Security Income ('SSI") (Systemic Errors)" (hereinafter "DSH/SSI Systemic
Enors");

3) Issue No. 3 is entitled "Disproportionate Share Hospital Payment - Medicaid Eligible
Days";

4) Issue No. 4 is entitled "Dispropofiionate Share Flospital Paymenl Medicare
Managed Care Part C Days";

5) Issue No. 5 is entitled "Disproportionate Share Flospital Payment - Medicaid Eligible
Labor Room Days";
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6) Issue No. 6 is entitled "Disproportionate Share Hospital Payment - Dual Eligible
Days (Exhausted Part A Benefit Days, Medicare Secondary Payor Days, and No-Pay

Part A Days)";
7) Issue No. 7 is entitled "Disproportionate Share Hospital Payment - Medicaid Eligible

Patient Days-Connecticut State Administered General Assistance Outlier Payments.

On Octobe¡ 29, 2013, the Board received a request to transfer vffious issues to group appeals,

including the SSI Systemic Errors issue to case no. 13-3904GC.

The Provider withdrew Issue No. 3, Medicaid Eligible Days'

There is one issue remaining in the appeal, SSI Provider Specific, which is ¡elevant to the

pending jurisdictional challenge.

Board's Decision:

Disproportionate Share Hospital (DSH) Payment/Supplemental Security Income (SSI)

P ercentage (Provider Specific)

The Board finds that it does not have jurisdiction over the sSI Provider specific issue. The
jurisdictional analysis for Issue No, t has two relevant aspects to consider: 1) the Provider

disagreeing with how the Medicare Contractor computed the SSI percentage that would be used

to dðtermine the DSH percentage, and 2) the Provider preserving its right to request realignment

of the SSI percentage from the ferle¡al fiscal year to its cost reporting period

The first aspect of Issue No. l-the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to determine the DSH percentage-is
duplicative of the Systemic Errors issue that was transferred to a group and is dìsmissed by the

Board.r The DSH Payment/SSl Percentage (Provider Specific) issue concerns "whether the

Medicare Administrative Contractor used the correct Supplemental Security Income percentage

in the Disproportionate Share Ilospital Calculation."2 The Provider's legal basis for Issue No. 1

also asserls that "the Medicare Contractor did not determine Medicare f)SH reimbursement in
accordance with the Statutory instructions at 42 U.S.C. $ 1395ww(d)(5)(Fxi) ',3 The Provider

argues that "its SSI percentage published by [CMS] was incorrectly computed . ." and it ". . .

specifically disagrees with the MAC's calculation of the computation of the DSFI percentage set

fofih at 42 C.F.R. $ 412.106(bX2XÐ of the Secretary's Regulations."a

The Provide¡'s Systemic Errors issue is "[whether] the Secretary properly calculated the

Provider's Disproportionate Share Hospital/Supplemental security lncome percentage."5 Thus,

the Provider's disagreement with how the Medicare Contractor calculated the SSI percentage

that would be used for thê DSH percentage is duplicative of the Systemic Errors ìssue that was

transferred to case no. 13-3904GC.

I See Providers Individual Appeal Request at Tab 3.
2 /d at Tab 3, lssue l.
3td

5,/¿ at Tab 3, Issuî ?
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Because the Systemic Errors issue was transferred to a group appeal, the Board hereby dismtsses

this aspect of Issue No. 1 .

The second aspect oflssue No. 1-the Provider preserving its right to request realignment ofthe
SSI percentage from the federal fiscal year to its cost reporting period-is dismissed by the

Board for lack ofjurisdiction. tJndet 42 C.F.R. $ 412.106(bX3), for determining a Provider's

DSH percentage, "if a hospital prefers that CMS use its cost reporting data instead of the Federal

fiscal year, it must furnish to CMS, through its intermediary, a written reqnest . . .." Without this

written request, the Medicare Contfactor cannot issue a final determination from which the

Provider can be dissatisf,red with for appealing purposes.

Conclusion:

The Board finds that it does not have jurisdiction over the SSI Provider Specific issue, which is

the last issue pentling in the appeal.

PRRB Case No . 13-2035 is hereby closed and removed from the Board's docket

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f)

and 42 C.F.R. $$ 405.1875 and 405.1877.

Board Members ParticipallnË
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlôtte F. Benson, CPA

FOR THE BOART)

A*,u¿-f6'*"^-
Charlotte F. Benson, CPA
Board Member

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $S 405 1875 and405.1817

cc: Wilson Leong, FSS



DEPARTMENT OF TH & HUMAN SER YTCES
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Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, -MD 21207

1ilfiÍ ftu

CERTIFIED MAIL
Corinna Goron, President
Healthcare Reimbursement Seruices, Inc.
c/o Appeals Department
17101 Preston Road, Suite 220
Dallas, TX 75248 1372

RE: E. A. ConwayMedical Center, 19-0011, 0613012011' CN, 15-2069

University Medical Center, 19-0006, 0613012011' CN 16-2299

Washington St. Tammany Regional Medical Center, 19-0001 ,06130/2011, CN 16-2230

E.A. Conway Medical Center, 05-0024, 1213112011' CN 16-2220

Dear Ms. Goron:

Each of the Providers listed above appealed from a Notice of Program Reimbursement (NPR) for
a 2011 cost reporting period. Each NPR was issued to include the most recent SSI percentage

that was recalculated by the centers for Medicare and Medicaid Services ('cMS) þost201 I
Final Rule with new data matching). Each of the NPRs were issued between October 2014 and

February 2016..

For each Provider the only remaining issue in the individual appeal is the Disproportiondte

Share Hospital (DSH) Payment/Supplemental Security Income (SSI) Percentage (Prottider

Speci/ìc). All of the Providers also appealed fhe Disproportionate Shqre Hospital (DSH)

Payment/Supplemental Securfty Income (SSl Percentage (Systemic Errors) issue directly into

14-2991GC, the HRS LSU 201i DSH/SSI Percentage (Baystate) CIRP Group.

Board's Decision

Disproportionate Share Hospital (DSH) Paynent/supplemental securily Income (ssl)
Percentage (Provider Specific)

Although the Medicare Contractor only challenged jurisdiction over this issue in case number

15-2069,the Board finds that it does not have jurisdiction over the SSI Provider Specific issue

for any ofthe above-referenced Providers. The jurisdictional analysis for the SSI Provider

Specificissuehastworelevantaspectstoconsider:1)theProviderdisagreeingwithhowthe
Medicare contractor computed the ssl percentage that would be used to determine the DSH

percentage, and 2) tþe Provider preseruing its right to request realignment ofthe SSI percentage

from the federal fiscal year to its cost reporling period.
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The first aspect of the issue - the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to determine the DSH percentage - is
duplicative of the Systemic Errors issue that was directly added to case no. 14-2991GCandis
hereby dismissed by the Board.r The DSH PaymenlSSl Percentage (Provider Specific) issue
concerns "whether the Medicare Administrative Contractor used the correct Supplemental
Security Income percentage in the Disproportionate Share Hospital Calculation."2 The
Providers' legal basis for the SSI P¡ovider Specific issue also assefts that "the Medicare
Contractor did not determine Medicare DSH reimbursement in accordance with the Statutory
instructions at 42 U.S.C. g 1395ww(d)(5)(Fxi)."3 The Providers argue rhat the "SSI percentage
published by [CMS] was incorrectly computed . . . ." and ". . . specifically disagrees with the
MAC's calculation of the computation of the DSH percentage set forth at 42 C.F.R. $
4 12.106(b)(2)(i) of the Secretary's Regulations."a

The P¡oviders' Systemic Errors issue as stated in the group appeal request for case no. 14-
2991GC is:

. . . the Lead MAC's determination of Medicare Reimbursement for their DSH
Payments are not in accordance with the Medicare Statute 42 U.S.C. $
1395ww(d)(5)(F)(i). The Providers further contend that the SSI percentages
calculated by the Centers for Medicare and Medicaid Services (CMS) and used
by the Lead MAC to settle their Cost Report does not address all deficiencies
described in Baystate Medìcal Center y. Leavitt,545 F. Supp. 2d20, as
antended,587 F. Supp. 2d37,44 (D.D.C. 2008) and incorporatcs a new
mel.hodology incnnsistent with the Medicare statrte.

Thus, the Providers' disagreement with how the Medicare Contactor calculated the SSI
percentage that would be used for the DSH percentage as stated in the Provider specific issue
statement is duplicative ofthe Systemic Errors issue that has been filed directly into a group
appeal.

The issue ofhow CMS interpreted its regulation is not an issue that applies "specifically" to one
Provider; the issue applìes to ALL SSI calculations. Because the Providers at issue here are
Common lssue Related Party ("CIRP") Providers, they are required by regulation to pursue the
common issue in a group appeal.5 Because each ofthe above-referenced Providers directly
added the Systemic Er¡ors issue to a CIRP group appeal, the Board hereby dismisses the first
portion ofthe SSI Provider Specifìc issue because it is duplicative ofthe SSI Systemic Errors
issue.

The second aspect ofthe Provider Specific issue - the Providers preserving their right to request
realignment of the SSI percentage from the federal fiscal year to its cost reporting period - is

I See Providers' Individual Appeal Requests at Tab 3 and Appeal Request in l4-2991GC.
2 Id. at'fab 3.
t ld.
4 ld.
5 42 Ç.F.R. $ 4 0s. I 83 7(b)( l)( i).



hereby dismissed by the Board for lack ofjurisdiction. under42c.F.R. g 412.106(b)(3),for
determining a Provider's DSH percentage, "[i]f a hospital prefers that ClriS use its òorì t po.ting
data instead of the Federal fiscal year, it must fumish to cMS, through its intermediary, a
written request . . . ." Without this written request, the Medicare Contractor cannot issue a final
determination from which the Provider can be dissatisfied for appea.l purposes. Based on this
reasoning, the Board finds tåat it does not have jurisdiction over the realignment portion ofthe
Providers' issue statements.

Conclusion

The only remaining issue in these appeals is the SSI Provider Specific issue and the Board finds
that it does not have jurisdiction over this issue for the above-referenced Providers. The tsoa¡d
finds that the Provide¡s' challenges to the DSH ssl regulation and statute are properly pending
in a CIRP Group. With respect 1o the potential requests for realignment, ttt. liouø fiíås that it
does not have jurisdiction over this portion of the issue and hereby dismisses it from the above-
referenoed appeals. PRRB casc Nos. 16-2220; 16-2299,16-2230 and 15-2069 are hereby closed
and removed from the Board's docket.

Review of this determination may be available under the provisions of 42 u.S.c. $ l395oo(f)
and 42 C.F.R. $$ 405.1875 and405.tB77.
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Board Members Participatin&
[,. Sue Anclersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FOR THE BOARD

//,-u-¡-/ fu4/")* (l o / /
GlegUry H. Ziegler. CPA, CPC-A
Board Member

Enclosures: 42 U.S.C. g 1395oo(f) and 42 C.F.R. $$ 405.1S75 arrtd 405.1877

cc: Mounir Kamal, Novitas Solutions, Inc. (J-H)
Wìlson Leong, Esq., CPA, Federal Specialized Services



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Suite 100
Balt¡more, MD 2L2O7
4LO-746-2677

HrR 1 e ruiå

CERTIFIED MAIL
Corinna Goron, President
Healthcare Reimbursement Services, Inc.
c/o Appeals Department
1 7101 Preston Road, Suite 220
Dallas, TX 75248 1372

RE: University Medical Center, Provider No. 19-0006, FYE 0613012012, Case No. 16-2298

Dear Ms. Goron:

The Provider listed above appealed from a Notice of Program Reimbursement (NPR) for a2012
cost reporting period. The NPR, issued on February 29,2016, included the most recent SSI
percentage that vr'as recalculated by the Centers for Medicare and Medicaid Services ('CMS)
(post-2O11 Final Rule with new data matching).

The only remaining issue in the individual appeal is the Disproportionate Share Hospital (DSH)
Paymerit/Supplemental Security Income (SSI) Percentage (Províder SpeciJìc). This Provider also
appealed the Disproportiondtc Sharc IIospítal (DSII) Payment/Su¡tplementul Security Income
(SSI) Percentage (Systemic Errors) issue directly into case number l5-0544GC, the HRS LSU
2012 DSH SSI Percentage CIRP Group.

Board's Decision

Disproportionate Share Hospital (DSH) Payment/Supplemental Security Income (SSI)
P ercent age (P r ov ide r Sp e c if c)

Although the Medicare Contractor did not challenge jurisdiction over this issue, the Board finds
that it does not have jurisdiction over the SSI Provider Specific issue for any ofthe above-
referenced Provider. The jurisdictional analysis for the SSI Provider Specifrc issue has two
relevant.aspects to consider: 1) the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to determine the DSH percentage, and 2) the
Provider preserving its right to request realignment ofthe SSI percentage from the federal fiscal
year to its cost reporling period.

The first aspect of the issue - the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to determine the DSH percentage - is
duplicative of the Systemic Enors issue that was directly added to case no. 1 5-0544GC and is
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hereby dismissed by the Board. I The DSH Payment/SSl Percentage (Provider Specific) issue

concems "whether the Medicare Administrative Contractor used the correct Supplemental
Security Income percentage in the Disproportionate Share Hospital Calculation."2 The
Provider's legal basis for the SSI Provide¡ Specific issue also asserts that "the Medicare
Contractor did not determine Medicare DSH reimbursement in accordance with the Statutory
instructions at 42lJ.S.C. $ 1395ww(dX5)(FXÐ."3 The Provider argues that the "SSI percentage
published by [CMS] was incorrectly computed . . . ." and ". . . specifically disagrees with the
MAC's calculation of the computation of the DSH percentage set.forth at 42 C.F.R. $
412.106(b)(2)(i) of the Secretary's Regulations."a

The Providers' Systemic Emors issue as stated in the group appeal request for case no. 15-

0544GC is:

. . . the Lead MAC's determination of Medicare Reimbursement for their DSH
Payments are not in accordance with the Medicare Statute 42 U.S.C. $

1395ww(dX5XF)(i). The Providers further contend that the SSI percentages

calculated by the Centers for Medicare and Medicaid Services (CMS) and used
by the Lead MAC to settle their Cost Report does not address all deficiencies
described in Baystate Medical Center v. Leavitt,545 F. Supp. 2d20, as

amended,587 F. Supp. 2d 37, 44 (D.D.C. 2008) and incorporates a new
methodology inconsistent with the Medicare statute.

Thus, the Provider's disagreement with how the Medicare Contractor calculated the SSI
percentage that would be used for the DSH percentage as stated in the Provider specific issue
statement is duplicative ofthe Systemic Errors issuc that has been filed directly into a group
appeal.

The issue ofhow CMS interpreted its regulation is not an issue that applies "specifically" to one
Provider; the issue applies to ALL SSI calcr¡lations. Recause the Providet at issue here is a

Common Issue Related Pady ("CIRP") Provider, it is required by regulation to pursue the
common issue in a group appeal.s Because the above-¡eferenced Provider directly added the
Systemic Errors issue to a CIRP group appeal, the Board hereby dismisses the first portion of the
SSI Provider Specific issue because it is duplicative ofthe SSI Systemic Errors issue.

The second aspect of the Provider Specific issue - the Provider preserving its right to request
realignment ofthe SSI percentage from the federal fiscal year to its cost reporting period - is
hereby dismissed by the Board fo¡ lack ofjurisdiction. Under 42 C.F.R. $ 412.106(b)(3), for
determining a Provider.'s DSFI percentage, "[i]f a hospital prefers that CMS use its cost reporting
data instead of the Federal fiscal year, it must furnish to CMS, tkough its intermediary, a

written request . . . ." Without this written request, the Medicare ConÍacto¡ carurot issue a final
determination from which the Provider can be dissatisfied for appeal purposes. Based on this

I ,Se¿ Providers' Individual Appeal Requests at Tab 3 and Appeal Request in l5-0544GC.
2 Id. at'lab 3.
3 Id.

' 42 c.F.R. $ 405. r sJ7(t,X r Xi).
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reasoning, the Board finds that it does not have jurisdiction over the realignment porlion ofthe
Provider's issue statement.

Conclusion

The only remaining issue in this appeal is the ssl Provider specific issue and the Board finds
that it does not have jurisdiction over this issue for the referenced Provider. The Board finds that
the Provider's challenges to the DSH ssl regulation and statute are properly pending in a cIRp
Group. With respect to the potential request for realignment, the Board finds that it does not
have jurisdiction over this portion of the issue and hereby dismisses it from the above-¡efe¡enced
appeal. PRRB Case No. 16-2298 is hereby closed and removed from the Board's docket.

Review of this detemination may be available under the provisions of 42 U.S.C. $ l395oo(f)
and42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participatine:
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FOR THE BOARD
-/

lq"l¿l M-
CreglryY. Ziegler, CPA, CPC-A
Boa¡d Member

Euclosures: 42 U.S.C, g 1395oo(f) and 42 C.F.R. $$ 405.1875 and 405.1877

cc: Mounir Kamal, Novitas Solutions, Inc. (J-H)
Wilson Leong, Esq., CPA, Federal Specialized Services
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gilf,t nill
CERTIFIED MAIL

Corinna Goron, President

Healthcare Reimbursement Services, Inc'

c/o Appeals Depadment
17101 Preston Road, Suite 220

Dallas,TX75248 1372

RE: Our Lady of the Lake Ascension Community Hospital' Provider No' 19'0242

FYE 0613012012' Case No' 15-0662

Dear Ms. Goron:

The provider listed above appealed from a Notice of-Program Reimbursement Q'{PR) for a 2012

;;;õ"*t;tp;rio¿. rrre r{pn,ìtt""¿ on June-13'2o14' included the most recent SSI

percentage rhat was fecalcuË;ütil¿:;ters for Medicare and Medicaid services ('cMs',)

ipost-Z0it Final Rule with new data matching)'

Theonlyremainingissueintheindividualappealis|heDisproportionøeShareHospitat(DSH)
payment/supplemental Sec.urity lttconte ¡ssi)- Percentage (Þrovirter specific/' This Provider also

appealed the Di sproportion)ií ihire Hoipitat ¡DSH) Payment/Supplemental Security Income

(SSI) Percentage ¡Systnmic-lrlorf itt"" ait""tty into case number 15-0670GC' the HRS

þvôrus 201t DSH SSI Percentage CIRP Group'

Roard's Decision

Disproportionate Share Hospital (DSH) Payment/Supplemental Security Income (SSI)

P ei c e ntage (P r ov ider SP ecific)

AlthoughtheMedicareContractordidnotchallengejurisdictionoverthisissue,theBoardfinds
that it does not have jurisaict-ion over the ssl Providðr specific issue for any oftheabove-

referenced provider. rrr" ¡,rrisài"tio"al analysis for the ssl Provider specific issu€ has t\ o

."i""áti ".p*" 
to 

"or,.ia"'' 
tj the Providei disagreeìng with how the Medicare Contractor

computed the sst perc"ntuge ítrut *"uá u" used-to detérmine the DSH percentage, and 2) the

provider preserving i,r.igh?;;;;r,'r"állgnln"n, of the SSI percenrage from the federal fiscal

year to its cost reporting Period'

The first aspect of the issue - the Provider disagreeing with how theÀ4edicare Contractor

computed the SSI percentage that would be used to determine the DSH percentage - rs
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duplicativeofthesystemicErrorsissuethatwasdirectlyaddedtocaseno.l5-0670GCandis
herebv dismissed by the oo.äl' Th;;SH Payment/SSi Percentage (Provider Specihc), issue

:ä""äîöË;Ë;ille MJt;. ÁdÀinirt otiu. contractor used the correct Supplemental

Security Income percentag" fi th;öö;;fo'tlonat".st'ur" Hospital Calculation'"2 The

Provider's legal basis f"' th";;õ;""'i;e' specit'" issue also asserts that "the Medicare

contractor did not determine lieå"." osH r"i-uursement in accordance wit}l the statutory

insrructions at 42 U.S.C. ç f iöi**tOiíigiil.d fne nrovider argÙes that the "SSI percentage

published by [cMS] *^, i;;;;d;J;g'í;{-::; '- and *' ' ' specificallv disagrees with the

MAC's calculation of the t;p;;;1;;i'the DSII percentage set forth at 42 C'F'R' $

412.1 06(bX2Xi) of the Secretary's Regulatrons""

TheProviders'systemicBnorsissueasstatedinthegroupappealrequestforcaseno'15-
0670GC is:

. . . the Lead MAC's determination of Medicare Reimbursement l'or their DSH

Payments are not in 
"l""tJ"tt" 

*itlt the Medicare Statute 42 U S'C' $

1395ww(dX5)(F)(i)' The Providers futher contend that the SSI percentages

calculared tv trr" c"ntä ioÑ"ãi"r" *¿ r.¡"¿icaid services (cMS) and used

ü;;;L*ã'MÀCt"iãì,i"i-t"i.òostRepor-tdoesnotaddressalldeficiencies
described rn noyrtoíu- iràic:al center v.-Leavítt, 545 F. Supp. 2d20, as

ànenAeA,587 F' Supp' 2d37'44 (D'DC' 2008).and incorporates anew

m"ttrodoiogy inconsiitent with the Medicare statute'

Thus, the Provider's disagreement with how the MedicaLc Contractor calculated the SSI

ÞercentagethatwouldbeusedfortheDSllpcrcentageasstateclinlheProviderspecificissue
statement is duplicarive 

"f 
õ; ú;;i" Enàrs issue that has been filed directly into a.group

appeal.

TheissueofhowCMSinterpreteditsregrrlationisnofanissuethatapplies..specifically,'toone
Provider; the issue oppri"'rïöi ööi;ì;;latr"tt'. Because the Provider at issue here is a

common lssue Relared n"";Ë.dñ;l pro"l¿"., it is required by regulation to pursuÈ tlÌe

common issue in a g'o'p app"al'5 Because the above-rei'eren""á Ptouid"' directly added the

Svstemic Enors irru" ,o u ËTü dö;;;i;rhi Board hereby dismisses the first portion of the

iËì;,.*å;î;";il; il""b*J;" iitr'iupri"utine of the ssl Sysremic Enors issue.

The second aspect of the Provider Specific issue -'the Provider preservÏq 
llïl9lt-t^:-t"O""U

reatignment or the SSt o"':ïi;;å i'ä'ä3'r".Jiy1.n*"1 vear to ils cost reportins period - is

herebv dismissed by the gãärïF*1";k 
"f 

jurisdiction.. u-nder 42 C.F.R. $ 4l2.l06ib)(3), for

determining a Provider's ;;ü;;;;õ;' "¡i1iu t'otpitut prefers that CMS use its cost reporting

dara insread ot t¡" p"a"rul'ä:;iï;, i¡;".i'n]rnirh'to cMS, through its intermediary, a 
-

wrinen request . . . .,, Wt;iì;ïi.";;til."Ñi ,he Medicâre Contractor cærnot issue á final

I See Providers' Individual Appeal Requests at Tab 3 and

2 Id. atTab 3.
1 Id.
4ld.
5 42 C.F.R. $ 405.1 837(bX I xD.

Appeal Request in l5-0670GC



determination from which the Provider can be dissatisfied for appeal purposes' Based on this

reasoning, the Board ¡"¿, trr"i itio"rìoit,ave ¡uti.aiction over the realignment portion ofthe

Page 3

Provìder's issue statement.

Conclusion

Board Members pa¡ticipatine:

L. Sue Andersen, Esq.

Gregory H.Ziegler, CPA, CPC-A

Charlotte F. Benson, CPA

FOR THE BOARD

TheonlyremainingissueinthisappealisthesSlProviderSpecilrcissueandtheBoardfinds
that it does not have jurisdictiå" 

"'"it 
,¡¡ issue for the referenced Provider. The Board finds that

the provider,s challenges to il;';in lsr ."gututio".nd statute are properly pending.in a CIRP

Group. With respect to ttre päiential requesifor realignment' the Board finds that it does not

have jurisdictio., ou", tti. poäîrîi,frË i.."" and hereby diimisses it from the above-referenced

appeal. pRRB case No. rs_óåãii' rr"r"uy closed and ràmoved from the Board's docket.

Revicwofthisdeterminationmaybeavailableundertheprovisionsof42U.S'C.$1395oo(f,¡
antl 42 C.F,R. $S 405.1S75 and405'1877 '

&p.,!;.',Mf"o
Boa¡d Member

Enclosures: 42 U.S.C. $ 1395ot-r(l) and 42 C'F'R $$ 405'1875 and 405 1877

cc: Mounir Kamal, Novitas Solutions, Inc (J-H) - --- 
wìlr;; t""ng, Etq., CPA, Federal Specialized Services



DEPARTMENT OF HEALTH & HUMAN SERVICES,,Vç Provider Reimbursement Review Board
1508 Woodlawn Drive, Su¡te 100
Baltimore, MD 27207
470-786:267r

Ém z,o tm
Certilied Mail

Daniel J. Hettir:h
King & Spalding, LLP
1700 Pennsylvania Avenue, NW
suite 200
Washington, DC 20006 47 06

RE: Expedited Judicial Review Determination
k A S ZOOS DSH Medicai6 Fraction Medicare Advantage Days Group, Case No. l4-3371G

K & S 2009 DSH SSI Fraction Medicare Advantage Days Group, Case No 14-3378G

K & S 2010 DSH SSI Fraction Medicare Advantage Days Group, Case No' I 5-0206G

. K & S 201 0 DSH Medicaid Fraction Medicare Advantâge Days Group, Case No. I 5-0208G

K & S 201 I DSH Medicaid Fraction Medicare Advantage Days Group, Case No. l5-0342G

K & S 201 1 DSH SSI Fraction Medicare Advantage Days Group, Case No l 5-0343G

K &. S 2012 DSH SSI Fraction Medicare Advantage Days Group, Case No l5-226'7G

K & S 20t2 DSH Medicaid Fraction Medicare Advantage Days Group, Case No. |5-2269G

K&S 2013 DSH Medicaid Fraction Med. Adv. Days (Pre-2013) Group, CaseNo. 15-3365G

K&S 2013 DSH SSI Fraction Med. Adv. Days (Pre-l 0/112013) Group, Case No. l5-3369G

K & S 201 I DSH Medjcaid Fraction Medicare Advantage Days Group ll, case No. 16-2406C

K&S20llDSHSSIFractionMedicareAdvantageDaysGroupll,CaseNol6-2407G

Dear Mr. Hettich:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' March 15,

2018, requests for. expedited judicial review (EJR) (received March 16, 2018) for the above-

referenced appeals. The Board's determination is set foth below'

Isstre in Dispute

The issue in these appeals is:

[W]hether CMS unlar.tfully treats days for which Medicare Part A
ãid not make payment, namely Medicare Advantage days which

are paid under Medicare PaÍ C, as days for which patients are

entiiled to benefits under Medicare Part A for purposes of
calculating the Medicare disproportionate share ("DSH")
payment.l

r March 15, 2018 EJR Request at I



King & Spalding2009-2013 DSH Part C Days Cases

EJR Determination
Case Nos. l4-3377GC et al
Page2

Statutorv and Resulatorv Background: Medicare DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospital services'" Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

prospcctivc payment system ("Prs"¡.2 under PPS, Medicare pays predctermincd, standardizcd

amounts peidischarge, subject to certain payment adjustrnents.3

The PPS statute contains a number ofprovisions that adjust reimbusement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustrnent, which requires the

Sècretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients

A hospital may qualify for a DSH adjustment based on its disproportionate patient pefcentage

("Dnf'1.e As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifring
hospital.T The DPP is defined as the sum of two fractions expressed as percentages.E Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient vvas "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXI), defines the Medicare/SSl fraction as:

the ftaction (expressed as a percentage), the numerator of whish is
. the numbcr of such hospital's patient days for such period wllch

were made up of patients who (for such days) werc entitled 10

benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which wele made up ofpatients who (for such

days) werc entitled to benefits under part A of this subchapter . . . .

(emphasis added)

The Medica¡e/ssl fraction is computed annually by the centers for Medicare & Medicaid

Services c.cMS'), and the Medicare contractofs use cMS' calculation to compute a hospital's

DSH payment adj ustment.e

2 See 421J.5.C. $ 1395ww(d)(l)-(5); 42 C.F.R. Part 412.
3 Id.
4 See 42V.5.C. $ l395ww(dx5).
5 See 42rJ.S.C. $ l39sww(d)(s)(F)(i)(I); a2 C.F.R. $ 412.106.
6 See 42rJ.S.C. $$ l39sww(d)(s)(F)(i)(I) and (d)(sXF)(v);42 c F'R $ 412 106(c)(1)'
7 See 42IJ.S.C. $$ 139sww(dx5)(F)(iv) and (vii)-(xiii);42 C F R. $ 412.106(d).
I see 42 U.S.c. $ 1395ww(d)(s)(F)(vi).
e42 C.F.R. $ 412.106(bx2)-(3).
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The statute, 42 U.S.C. $ 1395ww(dX5)(FXviXD, defines the Medicaid fraction as:

the fraction (expressed as apercentage), the numerator ofwhich is

the number of the hospital's patient days for such period which
consist of patients who (for such days).were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were zrot entìtled to benefits under
part A of this subchapter, and the denominator of which is the total
number ofthe hospital's patient days for such period. (emphasis

added)

The Meclicare contractor determines the number of the hbspital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
numbei by the total number of patient days in the same period.lo

Medicare Advantage Proeram

The Medicare prãgram permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U S'C. $ 1395mm. The

sTaþrhe at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section 1'or in{ividuals eruolled ulder tlús section with the organization and entitled to

bc¡refits under part A of this subchapter and enrollcd undcr part B of this subchapter . . "
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referrêd to as Medicare HMO patient care days.

In the September 4,1990 Federal Register, the Secretaryrl stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe

it is appropriate to include the days associated with Medicare
' patients who receive cate at a qualified HMO. Prior to December

I,1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].

However, as bf December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) fìle that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

10 42 C.F.R. $ 412.106(bx4).
rr of Health and Human Services.
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including HMO days in the SSl/I\4edicare percentage [of the DSH
adjusftnentl.r2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l3

With the creation oiMedicare Part C in 1997,14 Medica¡e beneficiaries who opted for managed
care coverage under Medicare Pafi C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 20O1-2004.15

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("PPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. , , , once a beneficiary elects Medicare Part C, those patíent days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in tlte count oftotal patient days ilt tlæ
Meclicore.fraction (the denominator), and the palíent's doys for the
M+C beneJìciary who ís also eligìble for Medicaid would be

included in îhe numerator of the Medicaidfraction . . . (emphasis
added)t6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS
final rule, by noting she was o'revising our regulatiots at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."lT In response to a comment regarding this change, the Secretary explained that:

l'?55 Fed. Reg. 35,990,39,994 (Sept.4, 1990).
13 Id.
14 The Medicaxe Part c program did not begin. operating until January l, 1999. See P.L. 105-33, 1997 HR 2015,

codified as 421J.5.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 31 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered
to be enrolled with that organization on January l, 1999, under part C ofTitle XVIIL . ifthat organization as a

contract under that part for providing services on January l,l999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C ofTitle XVIII.
1569 Fed. Reg. 48,918, 49,099 (Aug. 11,2004).
1668 Fed Re¿ ).7,154,..7,?.(tB (May t9,2003).
17 69 Fed. Reg. at 49,099.
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. . . We do agree that once Medicare beneficiaries elect

Medicare Part C coverqge, They are stìll, in some sense,

entitled to benefirs under Medicare Part A, We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting as Jìnal our proposal stated in the May 19, 2003
proposed rule To include the days associated with M+C
beneficiaries in the Medicaidfraction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medícare fracrion. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medica¡e fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medica¡e fraction
of the DSH calculation.rs (emphasis added)

This statement \¡/ould require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2XB) was included in the

August I 1, 2004 Federal Register, no change to the regulatory language was published until
AugusL22,,2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

noted that no regulatory change had in fact occuned, and announced that she had made

"technical corrections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court 1'or the District of C ol:umbia in Allina Healthcare Services v. Sebelius,2o

v¿cated the FFY 2005 IPPS rule. 'I he Secretary has not acquiesced to that decision.

Providerst Request for EJR

The issue under appeal in this case involves the question of whether Medicare Parl C patients are

"entitled to benefits under Part 4," thereby requiring them to be counted in the Medicare

Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From
19S6-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

l8 rr
te '72 F ed, Reg, 47 ,130, 47 ,384 (Arìgtrst 22, 2007).
20 

7 46 F . 3d 1102 (D .C . Clr . 2014) .
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course and armounced a policy change. This policy was to include Part C days in the Medicare
Part A/S SI fraction and exclude them from the Medicaid fraction effective October I , 2004 .21

ln Allína, the Court afürmed the district court's decision "that the Secretary's final rule was not a
logical outgrowth of the proposed rule .'22 The Providers point out that because the Secretary has
not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Part
A./SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42
C.F.R. $ $ 4 I 2. I 06(bX2XÐ@) and (b)(2)(iii)(B).

In these cases, the Providers contend that all Part C days should be excluded from the Part A/SSI
fraction and the Medicaid-eligible Part C days should be included in the numerator ofthe
Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive
validity ofthe 2004 rule that the Board lacks the authority to grant. The Providers maintain that,
since the Secretary has not acquiesced to the decision in Allína, theBoard remains bound by the
regulation. Hence, EJR is appropriate.

Decision of the Board

Pursuant to 42U.5.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the
Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specilic legal question relevant to the speoifio matter at issue because the legal question is a
challcngc cithcr to the constitutionality of a provision of a statute or to the substantivc or procedural
validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have timely filed
appeals involvirìg fisoal years 2009 through 2013.

For appeals oforiginal NPRs for cost reporting time periods ending on or after December 3 1, 2008,
providers prese¡ve their respective rights to claim dissatisfaction with the amount of Medicare
payment for a specific item at issue by either including a claim for the specific item on their cost
reports for the period where the providers seek payment they believe to be in accordance with
Medicare policy, or self-disallowing the specifrc item by following the applicable procedures for
filing cost reports under protest.23 For appeals of RNPRs issued after August 21, 2008, the Board
only hasjurisdiction to hear a provider's appeal of matters that the Medicare contractor specifically
revised within the RNPR.2a The Board notes that the revised NPR appeals included within this
EJR request were issued after August 2 i, 2008.

2t 69 Fed. Reg. at 49,099.
22 Allinø af 1109.
23See42 C.F.R. $ a05.1835(a)(l) (2008).
2a See 42 C.F.R. S 405.1E89(bX1) (2008).
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Case Nos. 15-0206G and 15-0208G
(#8) Duboß Regional Meilical Center (39-0086)' FYE 6/30/2010

This Provider simultaneously filed a timely appeal of its original August l5,20l3NPR ancl its
October 17 ,.2013 revised NPR. The adjustment from the revised NPR, that is the subject of the

appeals, is Adjustment 4 which adjusted allowable DSH. The revised NPR did not specifically
adjust the Medicare.Part C issue as required for Board jurisdiction under 42 C'F.R. $

405.1889(bX1). Therefore, the Board finds that it lacks jurisdiction over this Provider and

dismisses the Provider from case numbers l5-0206G and 15-0208G. Siirce jurisdiction over a

Provider's appeal is a prerequisite to $anting a request for EJR, the Board hereby denies the

request for EJR for Dubois Regional Medical Center's revised NPR appeal. See 42 C'F.R.

$$ 40s.1842 (a),(bXl) and (Ð(lXÐ.

The Boa¡d has determined the remaining participants involved with the instaat EJR requests

have appealed from original NPRs that had Part C days excluded from the Medicaid fraction, had

u sp."ific a justment to the SSI fraction, or properly protested the appealed issue such that the

Board has jwisdiction to hear their respective appeals. In addition, the participants'
documentation shows that the estimated amount in conÍoversy for each group exceeds the

$50,000 threshold as required for jurisdiction2s. The estimated amount in contoversy is subject
to recalculation by the Medicare contractor for the actual final amount in each case.

Board's Analysis Reearding the Appealed Issue

The group appeals in this EJR request are for fiscal years 2009-2013, thus the appeaied cost

reporting periods fall squarely within the time frame applicable to the Secretary's FFY 2005

IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation
in Allína for the time periods at issue in these requests. However, the Secretary has not formaily
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwi de). See generally Gldnt Mecl. Cft.
v. Burwell,204 F. Supp. 3d68,17-82 (D.D.D. 2016),appealJìled,No 16-5314 (D C. Cir., Oct
31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
a¡d, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located. See 42 U'S.C. $ 1395oo(f)(1). Based

on the abovê, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

2s See 42 C.F.R. $ 405.1837
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Board's Decision Reeardine the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the
participants in these group appeals are entitled to a hearing before the

Boa¡d;

2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2Xi)(B) and (bX2XiiÐ(B), there are no findings of fact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867);and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(b)(2)(i)(B) and (bX2XiiÐ(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2xiii)(B) properly falls within the provisions of42 U.S.C. $ 1395oo(f(1) and hereby
grants the providers' requests for EJR fo¡ the issue and the. subject years. The providers have 60

days liom the receipt of this decision to institute the appropriate action 1-or judicial review. Since

this is the only issue under dispute in these groups, the Board hereby closes case nuttrbers 14-

3377G, t4-3378G, t5-0206G, l5-0208G, 15-0342G, l5-0343G, l5-2261G,15-2269G,15-3365G, 15-

3369G, l6-2406G and 16-2407G.

Board Members Participating:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

Enclosures: 42 U.S.C. $ 1395oo(f)
Schedules of Providers

cc: (Certified Mail w/Schedules of Providers)
Judith E. Cummings, CGS Administrators (J-15)

Bruce Snyder, Novitas Solutions, Inc. (J-L)
Geoff Pike, First Coast Service Options, Inc. (J-N)

Wilson Leong, Esq.,CPA, Federal Specialized Services

JnVuó4"*¡;"

FORTHE BOARD

L. Sue Andersen, Esq.
Chairperson
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CERTIFIED MAIL

Quality Reimbursement Services, Inc.

James C. Ravindran
President
150 N. Santa Anita Avenue, 5704
Arcadia, CA 91006

'Wisconsin Physicians Sewice
Byron Lamprecht
Cost Report Appeals'
2525 N I 17th Avenue, Suite 200

Omaha, NE 68164

RE: JurisdictionDecision
Ozarks Medical Center
Provider. No' 26-0078
FYE 1213112010
PRRB Case No. 14-3848

Dear Mr. Ravindran and Mr. Lamprecht, 
ì

The Provider Reimbursement Review Board ("Board") has rêviewed the jurisdiction documents

in the above-¡eferenced appeal. The Board finds that it does not have jurisdiction over the last

two issues in the appeal. Thc decision is set forth below'

Backe.round

on January 27,21)14,the Provider, ozarks Medical center, was issued an original Ncttice ol
progru- Reimtursem"nt ("NPR") fcrr fiscal year end ("f¡'B'f lp,ß112010. The Provicler filed

it. ulp"ut request with the Board on July 28, 2014, in which it appealed nine issues, including the

ssI Þrovideispecific, ssl sysremic Errors,.and Medicaid eligible days issues.

on August 19,2014,the Board received the Medicare contractor's Jurisdictional challenge over

."u"ruú..u"r, SSI realignment; Medicaid eligible days; Medicare Part c days in the Medicaid

Fraction; Medicaid Labor and óelivery Days; Dual eligible days in the Medicaid fraction; and

outlier Éayments - Fixed Loss Threshold. The Provider responded to the Jurisdictional

Challenge on September 18,2014.

The P¡ovider later requested to transfer various issues to group appeals, including the sSI

Systemic Errors issue to case no. 14-1815G. The Provider also withdrew the Labor and Delivery

nä"- b"y. issue. In its Final Position Paper, the Provider indicated that the only issues

remaininj in the appeal we¡e the SSI Provider Specific and Medicaid eligible days issues'
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Medicare Contractor's Contentions

SSI Provitler Specificl

The Medicare contfactor argues that the Board does not have jurisdiction over the SSI

Realignment issue because ii is an issue that is suitable for reopening, but it is not an appealable

issue. The Medicare Contractol goes on to explain that in the context of an SSI realignment

request, it has not made a final determination with which a Provider could be dissatisfied,

theìefore the Board does not have jurisdiction pursuant to 42 C'F'R' $ 405' 1 835

I The Medicare Contractor identifies the issue as "SSI Realignment"'
2,Sc¿ Provider's Seplgmber 17,2014 Jurisdictional Response at 4
3ld.

Medicaid Eligible Days

The Medicare Contractor argues that the Board does not have jurisdiction over the Medicaid

Eligible Days issue because the Provider failed to identify any adjustment to Medicaid days with

whîch it 
"oúld 

b" dissatisfied. The Provider is dissatisfied with the number of days it included

on the cost reporl, which does not give rise to appeal rights according to the Medicare

Contractor.

Challenges over olher issues

The Medicare Contractor challenged jurisdiction over the Labor and Deliver Room Days issue,

which the provide¡ has since withdrawn, therefore the Board will not address the challenge.

The Medicare Contractor has also challenged jurisdiction over the following issuos which have

been transferred to groups: Medicare Part C Days in the Medicaid fraotion; Dual Eligible Days in

the Medicaid fraction; and Outlier Payments-Fixed Loss Threshold. Because these issues have

been transferred to groups, the Board will not address these jurisdictional challenges.

Providcr's Contentions

SSI Provider Specific

The provider contends that the Medica¡e Contractor is incorrect when arguing that the DSFVSSI

realignment issue is not an appealable issue.2 'I'he Provider states that the Provider is addressing

not oîty a realignment of thé SSI percentage but also addressirl8 various errors of omission and

commission th; do not fit into thé "systemic errors" category.3 Thus, the Provider argues that

this is an appealable item because the Medicare contractor specifically adj usted the Provider's

SSI percentåge and the Provide¡ is dissatisfied with the amount of DSH payments that it received

for dscal yeai end C'FYE') as a result of its understated SSI percentage'a

Further, the provider asserts that in Northeast Hospital Corporation v. Sebelius, the Centers for

Medicare and Medicaid se¡vices c'cMS') abandoned the cMS Administrator's December 1,
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2008 decision. 657 F.3d 1 (D.C. Cir. 201 1).5 The decision here that was abandoned was that the

SSI ratio cannot be revised based upon updated data afte¡ it has been calculated by CMS.6 Thus,
the Proviiler reasons that the Providet can submit data to prove its SSI percentage was
understated.T However, the Provider mentions that, to this point, the Provider has been unabìe

to submit such data because CMS has not'released the Medicare Parl A or Medicare P¡ovider
Analysis and Review ("MEDPAR') data-HHS/HCFA/OIS, 09-07-009, published in the

Federal Register on August 18,2000-in support of the SSI percentage.s

The Provider contends that CMS has just now started releasing the MEDPAR data, but the

Provider has not yet received its MEDPAR data and has been unable to reconcile its records with
that of CMS.e The Provider argues that it is unable to speciñcally identify patients believed to be

entitled both to Medicare Part A and SSI who were not included in the SSI percentage

determined by CMS based on the Federal FYE (September 30) when it detemined the

Provider's SSI percentage.lo The Provider states that though the Provider may choose to request
realignment, this still will not correct tiese errors of omission and commission that are

untlerstating the Provicler's SSI percentage.ll Therefore, the Provider requests that the Board
finds that it has jurisdiction over the DSH/SSI "provider specific" and realignment sub-issues.12

Issue 2 - Medicaid Eligible Days

The Provider argues that the Board has jurisdiction over the Medicaid eligible days issue because

there was an adjustment to its DSH payment on its cost report. Additionally, the Provider argues

that the necessary documentation for Medicaid eligible days is not available from the State in
timc, thcrefore the days were self-disallowed on its cost report.13

Board's Decision

Issue I - SSI Provìder Speci/ìc

The Board finds that it does not have jurisdiction over the SSI Provider Specific issue. The
jurisdictional analysis for Issue No. t has two relevant aspects to consider: 1) the Provider
disagreeing with how the Medicare Contractor computed the SSI percentage that would be used

to determine the DSH percentage, and 2) the Provider preserving its right to request realignment
ofthe SSI percentage from the federal fiscal year to its cost repolting period.

The first aspect of Issue No. l-the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to determine the DSH percentage-is
duplicative of the Systçmic Errors issue that the Provider transferred to case no. 14- I 81 5G and is

5ld.
6ld.
7 Id.
I Id. (citìng 65 Fed. Reg. 50, 548 (2000).
e ld.
t0 Id. (citing Baystate Medical Center v. Leqvitt,545 F. Supp. 2d 20 (D.D.C. 2008).
tt td.
)1 ld.
¡3 Provider's Jurisdictional Response at 8.



hereby dismissed by the Boa¡d.ra The DSH Paymenlssl Percentage (Provider specific) issue

.on.".n, "whether the Medicare Administrative contractor used the correct supplemental

security Income petcentage in the Disproportionate share Hospital calculation."r5 The

Providér's legal basis for Issue No. 1 a.lso asserts that "the Medicare Contractor did not

determine Mãdicare DSH reimbursement in accordance with the Statutory instructions at 42

u.s.c. $ 1395ww(dX5XF)(i)."'6 The Provider argues that "its ssl percentage puuli¡le! tr
[CMS] was incorrectiy computed . . . ." and it ". . . specifically disagrees with the MAC's

åalcuútion of the computatiôn of the DSH percentage set forth at 42 c.F.R. $ a12.106(b)(2)(i) of

the Secretary's Regulations." r 7

The Provider's Systemic Effors issue is "Whether the Secretary properly calculated the

provider,s Dispráportionate Share Hospital/Supplemental Security Income percentage." Thus,

the Provider's ãisãgreement with how the Medicare Contactor calculated the SSI percentage

that would be used-for the DSH percentage is duplicative of the Systemic Errors issue that has

filed directly into a gloup appeal'

Because the Systemic EÛors issue was directly added to a group, the Board dismisses this aspect

of Issue No. 1 .

The second aspect of Issue No. 1-the Provider preserving its right to request realignment of the

SSI percentagå from the federal fiscal year to its cost reporting period-is dismissed by.the

goard for laci ofjurisdiction. IJnder 42 C.F.R. $ 412.106(b)(3), for determining a Provider's

DSH percentage, :'¡i]f a hospital prefers that CMS use its cost reporting data instead ofthe

Fedeål fiscal !eãr,-ii must fumish to CMS, through its inte'rredialy, a written rcquest . . . '"
Without this wÌitten request, thc Mcdicare Contraitor cannot issue a final dslsmi¡afie¡ from

which the Provider can be dissatisfied with for'appealing purposes'

Issue 2 - Medicaid Eligible DaYs

The provider is appeaiing from a 1213112010 cost report, which means that it either had to claim

the cost at issue oiit is subject to the plotest requirement in order for the Board to have

jurisdiction.

Pusuantto 42 U.S.C. $ 1395oo(a) and42 C.F.R. $$ 405.1835 -405.1840 (2008), aproviderhas

a right to a hearing befãre the Board with respect to costs claimed on a timely filed cost reporl if
it is'dissatisfied *ith the final determination of the intermediary, the amount in controversy is

$ 1 0,000 or more (or $50,000 for a group), and the reqÌest for a hearing is filed within 1 80 days

oftúe date ofre"eipt ofthe final determination. The jurisdictional issue presented here is

*rr"th". o, not this hospital has preserved its right to claim dissatisfaction with the amount of

Medicarè payment. "Aprovidei...hasarighttoaBoardhearing'..onlyif-(1)theprovider
nu. p."r.r-nåd its rightìo claim dissatisfaction , " . by. . , [i]ncluding a claim for specific

itemls) on its cost réport... or,.. self-disallowing the specilic item(s) by. . , filing a cost

Page 4

ra,See Provider's Individual Appeal Request at Tab 3'
ì5 /d. at Tab 3, lssue l.
t6 ld.
t1 Id.
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report under protest.ls

The Provider cited to a justments and also indicated that the issue was self-clisallowed in its

appeal request. There is nothing in the record to indicate that the Provider claimed eligible days

ã'n'lt. 
"ori 

t"po.t or that it incluãed the days as a protested amount' Therefore, the Board finds

that it does nòt have jurisdiction over the eligible days issue'

Conclusion

The Board finds that it does not have j urisdiction over the last two issues pending in this appeal:

Sii provi¿", Specific and Medicaid eiigible days issues and hereby dismisses these issues from

the appeal.

As no issues remain pending in the appeal, PRRB Case No. 14-3848 is hereby closed and

removed from the Board's docket

Review of this determination may be available under the provisions of 42 U'S'C' $ 1395oo(Ð

and 42 C.F.R. $$ 405.i875 and 405.7877'

Board Members paÍicipating:

L. Sue Andersen, Esq.

Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FOR THE BOARD

T,. Sue Andersen, Esq.

ChairPerson

Enclosures:42U.S.C.$1395oo(f)and42C'FR'$$405'1S75and405'1877

cc: Wilson Leong, FSS

rE 42 C,F.R. $ 405.1835(t).
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l1/ili ¿ i Zû18Cerlified Mail

Michael G. Newell
Southwest Consulting Associates
2805 Dallas Parkway
Suite 620
Dalias, TX 75093-8724

RE: Southwest Consulting DSH Part C Days Groups

swc Baystate HealtÌì201 I DSH SSI Fraction Part C Days clRP Group, cN l5-1752GC.

SWC Baystate Health 2011 DSH Medicaid Fraction Part C Days CIRP Group, CN l5-l753CC
Southweit Consulting Memorial Hermann 2012 DSH SSI Fraction Part C Days CIRP, CN 15-l9l5GC

Southlvest ConsultinÀ Memorial Hermann 2012 DSH Medicaid Fraction PaÍ C Days CIRP, CN.l5-l9l7GC
Southwest ConsultingBaystate 2012 DSH Medicaid Fraction Part C Days CIRP Group' CN 1.5-3l48GC

southÌvest consult ing}aystate 2072 DSH SSI Fraction Part c Days clRP Group, CN l5-31 50GC

southwest consulting vemorial Hermann 2013 DSH SSI Fraction Patl C Days CIRP Croup, CN l6-0042GC

Southwest Consultin! Memorial Hermann 2013 DSH Medicaid Fraction Part C Days CIRP Group, CN l6-0043GC

Southwest Consulting Baycare 2013 DSH SSI Fraction Part C Days Group, CN l6-0573GC

southwest consulting Baycare 2013 DSH Medicaid Fraction Part c Days Group, CN l6-0574GC

soulhwest consulting Baystate 2013 DSH SSI Frâction Part c Days clRP Group, CN l6-0999GC

southwesl consulting Baystate 2013 DSH Medicaid Fraction Part c Days cllRP Group, CN 16-l000GC

southwest cunsulti g covenant Health 2013 DSFI SSI Fraction Part c D0ys clRP Gror¡p, cN l6'l342GC
Southwest Consultin[ Covenant Health 2013 DSH Medicaid Fraction Part C Days CIRP Group, CN'l6-l343GC

southlvest consulting orlando Health 2013 DSH SSt Fmction Part c Days CIRP Group, CN l6-1.504GC

Soùth\ryest Consultiná Orlando Health 2013 DSH Medicaid Fraction Part C Days CIRP Group, CN l6-l505GC

southwest consulting conemaugh 2014 DSH SSI Fractjon Part c Days clRP Group, cN l6-2416GC

Sourhwest ConsultinI Conemaugh Z0 14 Pre-10/1/2013 DSH Medicaid Fraction Part C Days CIRP, CN l6-241'1GC

Southwest Consulting UPMC 2014 DSH SSI Fraction Part C Days CIRP Group, CN l6-2542GC

Southwest Consulting UPMC 2 014 Pre-10/112013 DSH Medicaid Praction Part C Days CIRP, CN l6-2545GC

f)ear Mr. Newell:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' March 14,

201 8 request for expedited judicial review (EJR) (received March 19, 2018) for the above-

referenced appeals. The Boa¡d's determination is set forth below'

The ìssue in these cases is:

Whether Medicare Part C patients are 'entitled to benefits' under

Part A, such that they should be counted in the Medicare Pafl

A/SSI fraction and excluded f¡om the Medicaid fraction numerator

[of the disproportionate share hospital (DSH) adjustment] or vice-

versa.l

r Providers' lvlärch 14, 2018 EJR Request at 4.
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Statutolry and Regulatorv Backqround: Medicare DSH Pavmqnt

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (PPS).2 Under PPS, Medicare pays predetermined, standardized

amounts per discharge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involves the hospital-specific DSH adjustment, which requires.the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients. )

A hospital may qualify t'or a DSH adjustment based on its disproportionate patient percentage

(DPP).6 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualifrcation as 4 DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two
fractions are referred to as the "Medica¡e/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the
denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were enlitled to benefits under part A of t},is subchapter . . . .

(emphasis added)

The Medicare/SSl fraction is computed annually by CMS, and the Medicare Administrative
Contractors (MACs) use.CMS' calculation to compute a hospital's DSH payment adjustment.e

The statute, 42 U.S.C. $ 1395ww(d)15)(FXvÐ01), defines the Medicaid fraction as:

'? 
See 42 U.S.C. $ l395ww(d)(l)-(5)i 42 C.F.R. Part 412.

t ld.
4 ,See 42 U.S.C. $ l395ww(dx5).
s 

See 42u.5.C. $ 139sww(d)(s)(FXiXl); a2 C.F.R. $ 412.106.
6 See 42tJ.S.C. $$ l395ww(dX5)(F)(i)(l) and (dX5XF)(v); 42 C.F.R. $ al2.l06(c)(l).
1Sæ 42. U.5.c..0$ I195ìvw(dx5xF)(iv) and (vii)-(xiii):42 c F.R ç'412.106(d)
8 See 42U.5.C. $ 1395ww(dXsXFXvi).
e 42 c.F.R. $ 412.1o6(bx2)-(3).
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the fraction (expressed as a percentage), the numerator of which is
the number ofthe hospital's patient days for such period wåich
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospitâl's patient days for such period. (emphasis
added)

The MAC determines the number of the hospital's patient days of service for which patients were
eligible for Medicaid but not entitled to Medicare part A, and divides that number by the total
number of patient days in the same period.l.0

Medicale Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations (HMOs)
and competitive medical plans (CMPs) is found at 42 U.S.C. $ 1395mm. The statute at 42
U.S.C. $ 1 3 95mm(a)(5) provides for "payment to the eligible organization under this section for
individuals enrolled under this section with the organization and entitled to benefits under part A
of this subchapter and enrolled under part B ofthis subchapter . . ." Inpatient hospital days for
Medica¡e benefrciaries enrolled in HMOs and CMPs prior to 1999 are referred to as Medicare
HMO patient care days

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of section 1886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the
disproporlionate share adjtstment oomputation should include
"patients who were entitled to benefits under Patl 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Thereforé, since that time we have been
including HMO days in the SSlMedicare percentage [of the DSH
adjustment].r2

Io ¿z c,F,R. 6 4l z.ro6(bx4).
rì of Health and Human Services
rr 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990).
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At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l3

With the creation of Medicare Part C in 1997 ,ta Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the intermediaries to calculate DSH payments for the FY 2001-
2004.ts

No frrthe¡ guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System (IPPS) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, tiat
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days
attributable To the beneficiary should not be included ín the

Medicare fraction of the DSH patient percentage. These patient
days should be included in the count oftotal patient days in the

Medicare fraction (the denominator), and the patienÍ's days for the
M+C benefrcìary who is also eligible for Medicaid wot d be

included in the numerdtor of the Medicaid.fraction. . . (emphasis

added)¡6

The Secretary purportedly changed her position in the FFY 2005 IPPS final rule, by noting she

was "revising our regulations at [42 C.F.R.] $ 412.106(bX2Xi) to include the days associated

with [Part C] beneficiaries in the Medicare fraction of the DSH calculation."lT ln response to a
comment regarding this change, the Ser:retary explained that:

. . . We do agree that once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entilled to benefits under Medicare Part A, We agree with
the commente¡ that these days should be included in the

14 The MedicarePart C program didnotbegin operating until January 1,1999. See P.L. 105-33, 1997HR2015,
codifed as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 3l 1998, with an eligible organization undeÍ . . . [42 U.S.C. l395mm] shall be considered

to be enrolled with that organization on January l, 1999, under part C ofTitle XVIU . . ifthat organization as a

con tract under that part for providing services on January I , 1999 . ." This was also known as

Medicare+Choice. The Medicare Prescriptjon Drug, Improvement and Modemjzation Act of2003 (Pub.L. 108-

173), enacted oD December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Titìe XVlll.
r5ó9 Fed, Reg. 48,918, 49,099 (Aug. I l,2004).
r668 F"d. R"g. 27,154,2'7,208 (May 1g,2oo3).
r/ 69 Fed. Reg. at 49,099.
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Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposal stated in lhe May 19, 2003
proposed rule ta include the days associ.aTed with M+C
beneficiaries in the Medícaid fraction. Instead, we are

adopting a policy to include the patient ddys for M+C
beneficiaries in the Medicare fraction . . .. ifthe beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated with M*C beneficiaries in the Medicare fraction
of the DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fi'action of the DSII calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2XB) was included in the

August 1 1, 2004 Federal Register, no change to the regulatory language was publshed until
Aulust 22, 2007 when the Federal fiscal year (FFY) 2008 final rule was issued.re In that

publication the Secretary noted that no regulatory change had in fact occurred, and announced

that she had made "technical conections" to the regulatory language consistent with the change

amounced in the FFY 2005 IPPS final ¡ule. As a result, Parl C days were required to be

included in the Medicare fraction as of October 1,2Q04.

The U.S. Circuit Courl for the District of Columbia in I llina Healthcare Servíces v. Sebelius,2o

vaoated the FFY 2005 IPPS rule. I-Iowever, thc Providers point out, the decision is not binding

in actions by other hospitals. Fufher, the Secretary has not acquiesced to that decision.2r

Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Paft C patients arc
.,entitled to benefits" under Parl A, thereby requiring them to be counted in the Medicare

Parl A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Paú C patients as not entitled to benefits under Parl A. From

1.986-2004, the Secretary interpreted the term "entitled to benefìts under Part A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course and announced a policy change. This policy was to include Part C days in the Medicare

Part A/SSI fraction and exciuãe them from the Medicaid fraction effective October 1,2004.22

tB Id.
te '12 Fed. Reg. 47 ,130, 47 ,384 (August 22,2007)

'zo 
7 46 F. 3d I I 02 (D.C. Cir, 20 l4).

2ì Providers' EJR request at l.
rr 69 Fed. Reg. at 49,099.
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In Allina, the Court affirmed the district court's decision "that the Secretary's final ¡ule was not a
logical outgrowth ofthe proposed rule."23 Because the Secretary has not acquiesced to the

decision, The 2004 regulation requiring Part C days be included in the Part A/SSI fraction and

removed from the Medicaid fraction remains in effect as set fofih in 42 C.F.R.

$$ 412. 106(bX2)(i)(B) and (bX2XiiÐ(B).

In these cases, the Providers contend that all Part C days should be excluded from the Part A/SSI
fraction and the Medicaid-eligible Part C days should be included in the numerator ofthe
Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive

validity of the 2004 rule that the Board lacks the authority to grant. Since the Secretary has not
acquiesced to the decision i¡ Allina, the Board remains bound by the regulation. Hence, EJR is

appropriate.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017), the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the 'legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

J_r..Ei_sdiçtiona I Del erm i nati on

The parlicipants that comprise the group appeals within this EJR request have timely filed
appeals involving fiscal years 201 1 through 2014.

For appeals oforiginal NPRs for cost reporting time periods ending on or after Decembet 31, 2008,
providers preserve their respective rights to olaim dissatisfaction with the amount of Medicare
payment for a specifìc item at issue by either including a claim for the specific item on their cost

reports for the period where the providers seek payment they believe to be in accordance with
Medicare policy, or self-disallowing the specific item by following the applicable procedures for
filing cost reports under protest.2a For appeals ofRNPRs issued after August 21, 2008, the Board
only hasjurisdiction to hear aprovider's appeal of matters that the Medicare contractor specifically
revised within the RNPR.25 The Board notes that the revised NPR appeals included within this
EJR request were issued after August 21, 2008.

The Board has detemined that each of the participants timely filed an appeal from their
respective determination. The Providers involved with the instant EJR request that have appealed

from an original NPR have had Part C days excluded froir the Medicaid fraction, had a specific
adjustment to the SSI fraction, or properly protested the appealed issue such that the Board has
jurisdiction to hear their respective appeals. The Providers which filed appeals from revised

?3 AII. LI at 1109.
24 See 42 C.F.R. $ a05.1 835(axi ) (2008).
2s See 42 C-F.R. $ 405.1 889(bxl) (2008),
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NPRs have adjustments to the SSI percentage, as requiled for jurisdiction. In addition, the

pafticipants' documentation shows that the estimated amount in conÍoversy for each group

!*"..dr the $50,000 threshold as required for jurisdiction26. The estimated amount in

controvetsy is subject to recalculation by the Medicare conffactor for the actual final amount in

each case.

Board's Analysis Reeardine the Appealêd Issue

The group appeals in this EJR ïequest afe for fiscal yeas20ll-2014, thus the appealed cost

,"portlng p"iioas fall squarely within the time frame applicable to the secletaly's FFY 2005

nfS ruË-belng challenged. The Board recognizes that the D.C. Circuit vacated this regulation

in Allína for the time peiiods at issue in these requests. However, the Secretary has not formally

acquiesced to that vacatur and, in this regard, has not published any guidance on how the vaoatÙ'

is being implemented (e.g., only circuit-wide versus nationwide) Sec gcnerally Grant Med. Ctr.

v. Buriell,'214 F. Supp. 3d68,77-82 (D'D.D' 2016),appealfiled,No' 16-5314 (D'C' Cir', Oct

31,2016). Moreover, the D.C. Circuit is the bnly circuit to date that has vacated the regulation

and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.i. Circuit or the circuiiwithin which they are located. See42U.S.C. $ 1395oo(f)(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.2T

Boalcl's Decision Rcgardins the E.fR Reguest

The Boa¡d finds that:

I ) it has jurisdiction ove¡ the matter for the subject years and that the

parlicipants in these group appêals are entitled to a hearing before the

Bt¡ardl

2) based upon the participants' assertions regarding 42 C I R'

$$ 412.i06(b)(2XÐ(B) and (bX2)(iiiXB), there are no findings offact
for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.i867); and

26 See 42 C.F.R. $ 405.1 837.
27 On March 15, ã0l8, one of Medica¡e contractors, Wisconsin Physicians Service ("WPS"), filed an objection to

the EJR request in PRRB CaseNos. 15-1752GC,15- l753GC, l5-3148GC, l5-3150GC, l6-0999CC and l6-

I 000cC. I; iß filing, WPS argues that the Board shouÌd deny the EJR request because the Board has the authority

to decide the issue under appeal since it is not bound by the Secretary's regulation that the federal district court

vacated in A inâ. Thc Boiid's explanation of its authority regarding thìs issìre arldresses the ar$¡ments set out in

WPS'challenge.
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4) it is without the authority to decide the iegal question of whether 42

C.F.R. $$ 412.106(bX2XÐ@) and (bX2Xiii)(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bX2XÐ(B)

an¿ (UXZXiIÐ(S) properly falls within the provisions of 42 U.S.C. g 1395oo(Ð(1) and hereby

g.-à ùé ptovideìs' lequests for EJR for the issue and the subject years. The providers have 60

ãuys from ìh" receipt of this decision to institute t}re appropriate action for judicial review. Since

this is the only issuã under dispute in these groups, the Board hereby closes case numbers 15-

r7s2GC,1s-i753GC, 15-1915GC, 15-1917GC, 15-3148GC, 15"3150GC' 16-0042GC'16-

0043GC; 16-0573GC, 16-0574GC,16-099pGC,16-1000GC, l6-1342GC,16-1343GC' 16-

1 5 04GC, 1 6- I 5 05 GC, I 6-241.6GC, 1 6 -2417 GC, | 6 -25 42GC and 1 6-2 545GC'

Board Members Pafiicipating:
L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

Enclosures: 42 U.S.C. $ 1395oo(Ð
Schedules of Providers

cc: (Certifîed Mail w/Schedules of Providers)
Byron Lamprecht, Wisconsin Physicians Service

Mounir Kamal, Novitas Solutions, Inc.

Geoff Pike, First Coast Service Options
Cecile Huggins, Palmetto GBA
Bruue Snyder, Novitas Solutions
Wilson Leong, Esq., CPA, Federal Specialized Ser..'¿ices

H-/ß-
FORTHEBOARD

L. Sue Andersen, Esq
Chairperson



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Reimbursement Review Board
1508 Woodìawn Drive, Su¡te 100
Baltimore, MD 27207
4LO-786-2677

Certilied Mail
Hl\R 2 7 20tg

Daniel J. Hettich, Esq.
King & Spalding, LLP
1700 Pennsylvania Avenue, NW
Suite 200
Washington, DC 20006 4706

RE: Expedited Judicial Review Determination

14-2821GC
16-1466CC

16-1467GC
11-1453GC

Piedmont Healthcare 201 1 SSI Percentage Group

King & Spalding Piedmont Healthoare 2013 DSH Medicaid Fraction Medicare Advantage Days Group

King & Spalding Piedmont Healthcare 2013 DSH SSI Fraction Medicare Advantage Days Group

Piedmont Healthcare 2014 DSH Medicare Advantage Days (Pre-10/1/2013) Group

Dear Mr. Hettich:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' March 16,2018,
requests for expedited judicial review (EJR) (received March 19, 201 8) for the above-referenced appeals.

The Board's determination is set forth below.

Issue in Dispute

The issue in these appeals is:

[W]hether CMS unlawfully treats days for whìch Medicare Part A did
not make payment, nalrrely Medicare Advantage days which are paid

under Meclicare Part C, as days for which patients are entitled to benefits

under Medicare Part A for purposes of calculating the Medicare
disproportionate share ("DSH") payment.r

Statutory and ReeulatorY Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient lrospital services." Since 1983, the Medicare program has

paid most hospitals for the operating costs of inpatient hospital services under the prospective payment

iystem (..ppS';).2 Under PPS, Medicare pays predetermined, standardized amounts per discharge, subject

to certain payment adjustments.3

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-specific

factors.a These cases involve the hospital-specific DSH adjustment, which requires the Secretary to

¡ March 16, 20 | 8 EJR Request at | .

2 See 42tJ.S.C. S l395ww(d)(l)-(5);42 C F R. Part 4l2
3 ld.
a See 42 jJ.5.C. $ l395ww(dX5).
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provide increased PPS payments to hospitals that serve a significantly disproportionate number of low-
income patients.5

A hospital may qualifi for a DSH adjustment based on its disproportionate patient percentage ("DPP").ó

As a proxy for utilization by low-income patients, the DPP determines a hospital's qualification as a DSH,

and ii also determines the amount of the DSH payment to a qualifuing hospital.T The DPP is defined as

the sum oftwo flactions expressed as percentages.s Those two fractions are referred to as the

"Medicare/SSI" fraction and the "Medicaid" fraction. Both ofthese fractions consider whether a patient

was "entitled to benefits under part 4."

The statute,42 U.S.C. $ l395ww(dX5)(pXvi)(I), defines the Medicare/SSl fraction as:

the fi action (expressed as a percentagc), thc numcrator of which is thc

number ofsuch hospital's patient days for such period which were made

up ofpatients who (for such days) were enlilled to benefts under part A
ofthis subchapter and were entitled to supplemental security income

benefits (excluding any State supplementation) under subchapter XVI of
this chapter, and the denominator of which is the number of such

hospital's patient days for such fiscal year which were made up of
patients who (for such days) were entíÍled lo benefts under pàrt A of this
subchapter. . . . (emPhasis added)

The Meflicare/SSl fraction is computed annually by the Centers for Meclicare & Medicaid Services

(.'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's DSH payment

adjustment.e

The statute,42 U.S.C. $ l395ww(dX5XF)(vi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the ntlmerafor of which is the

number ofthe hospital's patient days for such period which consist of
patients who (for such days) were eligible for medical assistance under a

State plan approved under subchapter XIX [the Medicaid program], but

who were not enlitled to benefits under parÍ A of thís subchapter, and the
denominator ofwhich is the total number ofthe hospital's patient days

for such period. (emPhasis added)

The Medicare contractor d€termines the number ofthe hospital's patient days ofservice for which
patients \'r'ere eligible for Medicaid but not entitled to Medicare Pafi A, and divides that number by the

iotal number of fatient days in tËe same period.ì0

5 See42U.s.c. $ 139sww(dX5XF)(i)(I); a2 c.F.R. $ 412.106.
6 See42u.s.c. S$ I 3 95ww(dX5XF)(i)(I) and (dXs)(FXv); a2 cFR. $ al2.l06(cxl).
1See42It.5.C. $$ l39sww(d)(s)(F)(iv) and (vii)-(xiii);42 C.F R S 412 106(d).
I See 42n.5.C. $ l39sww(d)(s)(F)(vi).
e 42 c.F.R. $ 4 12.106(bX?).(3).

'o 42 C.F.R. $ 4r2.r06(bx4).
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Medicare Advantage Proqram

The Medicare program permits its beneficiaries to r€ceive services from managed care entities. The

managed pare statute implementing payments to health maintenance organizations ("HMOs") and

competitive medical plans ("CMPs") is found at 42 U.S.C. $ l395mm. The statute at42 U.S.C. $

t 395mm(a)(5) provides for "payment to the eligible organization under this section for individuals
enrolled under ihis section with the organization and entitled to benefits under part A ofthis subchapter
and enrolled under part B ofthis subchapter . . ." Inpatient hospital days for Medicare beneficiaries
enrolled in HMOs and CMPs prior to 1999 are referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryrl stated that:

Based on tho languagc ofsection 1886(d)(5)(F)(ví) ofihe Âct ¡42
U.S.C. $ l395ww(d)(5)(F)(vi)1, which states that the disproportionate
share adjustment computation should include "patients who were entitled
to benefits under Part A," we believe it is appropriate to include the days

associated with Medicare patients who receive care at a qualified HMO.
Prior to December l, 1987, we were not able to isolate the days of care

associated with Medicare patients in HMOs, and therefore, were unable
to fold this number into the calculation [of the DSH adjustment].
Hovr'eveÏ, as ofDecember l, 1987, a field was included on the Medicare
Provider Analysis and Review (MEDPAR) file that allows us to isolate
those HMO days that were associated with Medicare patients. Therefore,
sinoe that time we have been including HMO days in the SSVMedicare
percentage lof the DSH adjustment].r2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for Part A.r3

With the creation of Medicare Part C in 199'7,14 Medicare beneficiaries who opted for managed care

coverage under Medicare Part C were no longer entitled to have payment made for their care under Part
A. Consistent with the statutory change, CMS did not include Medicare Part C days in the SSI ratios used

by the Medicare contractors to calculate DSH payments for the fiscalyear 2001'2004.t5

ììofHealth and Human Services.
12 55 Fed. Reg. 35,990, 39,994 (Sept.4, 1990).
)3 ld.
14 The Medicare Part C program dìd not begin operating until January 1, 1999. See P.L. t 05-33, 1997 HR 2015,

codified as 42lJ.S.C. g 1394w-21 Note (c) "Enrollment Tmnsition Rule.- An individual who is enrolled [in
Medicarel on December 3l 1998, with an eligible organization under . . [42 U.S.C. l395mm] shall be considered

to be effolled \À,ith that organization on January 1, 1999, under part C of Title XVIìI . . ifthat organization as a

contract under tbat part for providing services on January l, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8,2003, replaced the Medicare+Choice progam with the n€w Medicare Advantage
program under Part C of T¡tle XVIII
1569 Fed. Reg. 48,918,49,099 (Aue. 11,200Ð.
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No further guidance regarding the treatment of Part C days in the DSH calculation was provided until the

2004 Inpatient Prospective Payment System ("IPPS") proposed rules wele published iD the Federâl

Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that beneficiary's
benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the benertciary should not be included in the Medicare

fraction of the DSH patient percentage. These patient days should be

included in the count of total pdtient days in the Medicare /raction (the

denominalor), and the patient's days for the M+C benefciary who is
also eligible for Medicaid would be included in Íhe numerator of the
Medicaíd fi'action. . . (cmphasis added)r6

The Secretary puryortedly changed her position in the Federal fiscal year ("FFY) 2005 IPPS final rule,
by noting she was "revising our regulations at [42 C.F.R.] $ 412.106(bX2Xi) to include the days

associated with [Part C] beneficiaries in the Medicare fraction ofthe DSH calculation."rT In response to a

comment regarding this change, the Secretary explained that:

. . . We do agree that once Medicare benefciaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benertts

under Medicare Partl. We agree with the commenter that these

rlays shoulcl be inch¡rled in the Medicare fraçtion of the DSH
calculation. Therefore, ere are noÍ adopting as fnal our proposal
stated in the May 19, 2003 proposed rule 1o include the days
associated with M+C beneficimies in îhe Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C benefciaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recìpient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bX2Xi) to include the days associated
with M+C benefìciaries in the Medicare fraction of the DSH
calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare fraction of the

DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(b)(2XB) was included in the August 11,

2004 Federal Register, no change to the regulatory language was published until Aulust 22, 2007 when
the FFY 2008 final rule was issued.re In that publicatìon the Secretary noted that no regulatory change

had in fact occurred, and announced that she had made "technical corrections" to the regulatory language
consistent vvith the change announced in the FFY 2005 IPPS final rule. As a result, Part C days were
required to be included in the Medicare fraction as ofOctober 1,2004.

¡ó68 Fed. Reg. 27,1 54,27,208 (May 19,2003).
r7 69 Fed. Reg- at 49,099.
t8 Id.
te '72 Fed. Reg. 47,130,47,384 (Aûgttst 22,2007).
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The U.S. Circuit Court for the District of Columbi¡ in Állina Healthcare Semices v. Sebelius,zo vacated

the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision.

Providers' Request for EJR

The issue under appeal in this case involves the question ofwhether Medicare Part C patients are "entitled
to benefits under Part ,A," thereby requiring them to be counted in the Medicare
Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa'

Prior to 2004, the Secretary treated Palt C patients as not entitled to benefìts under PaIt A. From 1986-

2004, the Secretary interpreted the term "entitled to benefits under Part A" to mea¡ covered or paid by

Medicaro Part A. In the final rule for the FFY 2005, the Secretary reversed course ancl annot¡nced a

policy change. This policy was to include Part C days in the Medicare Palt A/SSI fraction and exclude

them from the Medicaid fraction effective October 1,2004 21

ln Atlina, the Court affirmed the district court's decision "that the Secretary's final rule was not a logical

outgrov/th of the proposed rule."22 The Providers point out that because the Secretary has not àcquiesced

to the decision, the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and

removed from the Medicaid fraction remains in effect as set forth in 42 c.F.R. $$ a 12.106(b)(2)(i)(B) and

(bX2XiiD(B). In these cases, the Providers contend that all Part C days should be excluded from the Part

A/SSI fraction and the Medicaid-eligible Part C days should be included in the numerator ofthe Medicaid

fraction. To obtain relief the Providers seek a ruling on the procedural and substantive validity ofthe
2004 rule that the Board lacks the authority to grant. The Providers maintain that, since the Secretary has

not acquiesced to the decisjon i¡ Allina, the Board remains bound by the regulation. Hence, EJR is

appropriate.

Decision of the Board

Pursuant ro 42 U.S.C. $ l395oo(f1(l ) and the regulations at 42 c.F.R.$ 405.1842(f)( 1) (2017), the Board is

required to grant an EJR request if it determines that (i) the Board has jurisdictìon to conduct a hearing on

the specific matter at issue; and (ii) the Board laoks the authority to decide a specific legal questiorì televant

to the specific matter at issue because the legal question is a challenge either to the constitutionality of a
provision of a statute or to the substantive or procedural validity ofa regulation or CMS Ruling.

Jurisd ictional Determination

The participants that comprise the group appeals within this EJR request have timely fìled appeals

involving fiscal years 20'11,2013 and20l4

For appeals. of original NPRs for cost reporting time periods ending on or after December 31, 2008,

providers preserve their respective rights to claim dissatisfaction with the amount of Medicare payment for
à specific item at issue by either including a claim for the specific item on their cost reports for the period

20'146F.3d I102 (D.C. Cir.2014).
21 69 Fed. Reg. at 49,099.
22 Allina at 1109.



where the providers seek payment they believe to be in accordance with Medicare policy, or self-

disallowing the specifìc iterir by following the applicable procedures for filing cost reports under protest.23

The Board has determined the participants involved with tbe instant EJR requests have appealed from

original NPRs that had Part C days excluded from the Medicaid fraction, had a specific adjustment to the

SSifraction, or properly protested the appealed issue such that the Board hasjurisdiction to hear their

respective appe;ls. In addition, the participants' documentation shows that the estimated amount in

controversy-fàr each group exceed. ihe S50,000 thr"shold as required forjurisdiction2a. The estimated

amount in iontrov"rry is iob¡""t to recalculation by the Medicare contractor for the actual final amount in

each case.

King & Spalding 2011,2013 and 2014 DSH Pat C Days Cases

EJR Determination
Case Nos. l4-2821GC et al.
Page 6

21 See 42 C.F.R. $ aOs.1835(a)(l) (2008)
2a See 42 C.F.R. $ 405.1837.

Board's Analysis Regarding the Appealed Issue

The group appeals in these EJR requests are for fiscal years 201 1, 2013 and 2014, thus the appealed cost

r"porting-periods fall squarely within the time frame applicable to the Secretary's FFY 2005 IPPS rule

being chailenged. The Board recognizes that the D.C. Circuit vacated this regulation in AIIína for the

time periods at issue in these requests. However, the Secretary has not formally acquiesced to that

vacatur and, in this regard, has not published any guidance on how the vacatur is being implemented (e.g.,

only circuit-wide versus nationwid e). see generally Grant Med. ctr. v. Burwell, 204 F. Supp. 3d 68,77 -

82 (D.D.D. 2016), appeal file4 No. l6-5314 (D.C. Cir., Oct31,2016). Moreover, the D.C. Circuit is the.

only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the Providers

would have the right to bring suit in either the D.c. circuit or the circuit within which they are

located. See 42 L'.S.C. $ l395no(f)(l). Based on the above, the Board must conclude that it is otherwise

bound by the regulation for purposes ofthis EJR request.

Roard's Decision Rega¡ding the EJR Re,quesJg

The Board finds that:

1 ) it has jurisdiction over the matter for the subject years and that the participants

in these group appeals are entitled to a hearing before the Board;

2) based upon the participants' assertions regarding 42 C.F R.

$$ 4t 2.106(bX2)(iXB) and (bX2XiiiXB), there are no findings offact for
resolulion by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) it is \¡/ithout the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(iXB) and (bX2XiiiXB), are valid.,

Accordingly, the Board finds that the question ofthe validity öf42 c.F.R. $5 412.106(bx2xixB) and

(bx2xiiÐ(B) properly falls wirhin the provisions of42 u.s.c. $ l395oo(Ð(1) and hereby grants the

Providers' requests for EJR for the issue and the subject years. The Providers have 60 days from the
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receipt ofthis decision to institute the appropriate action forjudicial review. Since this is the only issue
under dispute in these groups, the Board hereby cìoses the cases.

Board Members Participating:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

BOARD:

L. Sue Esq
Chairperson

Enclosirres: 42 U.S.C. $ l395oo(f)
Schedules ofProviders

cc: Cecile Huggins, Palmetto GBA (Certifìed Mail WSchedules of Providers)
Wilson Leong, Esq., Federal Specialized Services (w/Schedule ofProviders)
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Hall, Render, Killian, Heath & Lyman
Elizabeth A. Elias
500 North Meridian Street
Suite 400
Indianapolis, IN 46204

National Government Seruices
Danene Hartley
Appeals Lead
MP: INA 101-4F42
P.O.Box 6414
Tndianapolis, tN 46206-647 4

Referto:13-2880

PN:
FYE:
CASENO.

CERTIFIED MAIL

RE: South Shõre Hospital
Jurisdictional Challenge
14-0181
12/31/2008
13-2880

Dear Ms. Elias and Ms. Hartley,

The Provider Reimbursement Review Board ("Board") has ¡eviewed the above-captioned appeal

in response to the Medicare Contractor's jurisdictional chalìenge. The pertinent facts ofthe oasc,

the Parties' positions and the Board's jurisdictional determination are set forth below.

Backsround:

The Prcrvide¡ submittcd a Ìcquest for hearing on August 14,2013, based on a Notice of Program
Reimbr'¡rsement C'NPR') dated March 29,2013. The hearing request only included the Medicare
DSFI Additional Medicaid Eligible Days issue. The Medicare Contractor submitted a
jurisdictional challenge on Febmary 6, 2018 over the Medicare DSH Additional Medicaid
Eligible Days. The Provider filed a responsive brief on March 7,2018.

Medicare Contractor's Position

The Medicare Contractor contends that this issue does not meet the jurisdictional requirements,
as an adjustment was not made to the additional Medicaid eligible patient days in question. The
Medicare Contractor also asserts that the Provider did not include a protested amount on its as-

filed cost report for the additional Medicaid days in accordance wi¡Jl, 42 C.F.R. $

a0s.1 83 s(a)(1 )(ii).

The adjustments referenced by the Provider decreased Medicaid paid days by 953 and increased

HMO Medicaid days by 176 days (adjustment 7). This adjustment to Medicaid days was to agree
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to the Provider's submitted listings.l Adjustment 15 was to update the Provider's DSH payment

percentage and did not adjust Medicaid days. Therefore, the Provider cannot show

dissatisfaction.2

The Medicare Contractor explains that effective with cost report pedods that end on ot after

December 31,2008, CMS amended the regulations goveming cost report appeals to incorporate

PRM 15-2 $ ll5 et seq. into the regulations at 42 C.F.R. $ a05.1835(a)(1)(ii) by specifying that,

where a provider seeks payments that it believes may not be allowable or may not be in
accordance with Medicare policy, the provider must claim the items as self-disallowed costs "by
following the applicable procedures for filing a cost report under protest." The Medicare

Contractor contends that the Provider has failedto preserve its right to claim dissatisfaction by
properly filing the reimbursement impact of the additional Medicaid eligible days in question as

a Protested Amount.3

Providerts Position

The Provider argues that the tsoard has already ruled that it hasjurisdiction over this Provider's

appeal of Medicaid eligible days for a different cost repoÉing period. The Provider contends that

it was legally prevented from including the Medicaid eligible days at issue on its FY 2008 cost

report under 42 CFR 412.106(b)(4)(iii). Therefore, the Medicare Contractor's jurisdictional

challenge must be rejected under the holdingin Bethesda Hospital Association V. Bowen,485
U.S. 399, 401-406 (1988) (" Bethesda") and the reasoning of Banner Heart HospiTa| et al. v.

Burwell,No. 14-cv-01 195 (APM) (D.D.C' Aug. 19, 2016) (" Banner"), which has been recently

upheld by -Bays hore Communily Hospital, et al. v Hargan No. l6-cv-2353 (D.D.C.201Ð. 4

The Provider asserts that it has additional Medicaid eligible days that should be included in its

Medicaid fraction ofthe DSH percentage. The Provider contends that it had a "practical
impediment" to report all Medicaid eligible days on its Medicare as-filed cost repoft because

Illinois Medicaid eligibility records were not available.

The Provicler argues that it has met the jurisdictional requirements for Board hearing pursuant to

42 U.S.C. $ l395oo(a). The Provider states that it "is dissatisfied with a specific cost, and it
claimed that category ofcosts on its as-filed FY 2008 Cost RepoÍ as completely as it could in
accordance with the regulations." The Provider claimed only Medicaid eligible days that it could

verify through the state.

The Provjder refers to a previous Board jurisdictìonal decision, PRRB Case No. I 3-2885, over

this Provider where the Board determined that it had jurisdiction over the additional Medicaid
eligible days issue.

Board Decision:

I Medicare Contractor's jurisdictional challenge at 2
2 Medicare Contractor's j urisdictional challenge at 3
I Med¡care Conûactor's iurisdictional challenge at 5 '

a Provider's jurisdictional response at 2.
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pursuanr to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2008), a provider has

a right to a hearing before the Board with respect to costs claimed on a timely filed cost report if
it is dissatisfied with the final determination of the intermediary, the amoùnt in controversy is

$ 10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 1 80 days

of the date of receipt of the final determination. The jurisdictional issue presented here is

vrhether or not this hospital has preserved its right to claim dissatisfaction with the amount of
Medicare payment. ,.Aprovider.. . has aright to aBoardhearing. . . only if -(1) the provider

has preserved its right to claim dissatisfaction.....by.....[i]ncluding a claim for specific item(s) on

its cost report. . . or. . . self-disallowing the specific item(s) by.. '..filing a cost report under

protest. . . ..5

The Provide¡ is appealing from a 12/31/2008 cost report, which means that it either had to claim

the cost at issue or it is subject to the protest tequirement in order for the Boa¡d to have
jurisdiction.

The Provider did not protest the Medicaid eligible days cunently under appeal, on its cost report

notwithstanding the fact that it knew lllinois would have additional days at a later point in time'

Therefore, the Board could only have jurisdiction over those days if the Provider included a

claim lbr the specific items on its cost report, as required by 42 C.F.R. $ 405.1 83 5(a).

The Board finds that the Provider did not include a claim for the specific days at issue in this

appeal on its cost report. Therefore, the Board finds that South Shore Hospital has not met the

dissatisfaction requirement of including a specific claim on the cost repoÍ, or protesting the

specific Medicaid eligible days at issue, conclùde that it does not have jurisdiction over the issue,

arrtl tlis¡nisses the issue from the appeal'

while the Provider argtes Íhat Bethesda, Banner and Bayshore apply to the subject appeal, the

Board concludes that the Provider was not precluded from claiming additional Medicaid eligible
days on its cost report as a protestecl item. Theref'ore, the cited court cases do not pertain to the

issue in the subject appeal. The District Cot:rT in Banner concluded that the Board "violates the

administrative appeal provision ofthe Medicare statute and the key Supreme Court precedent

interpreting it, Bethesda". Bethesda emphasizes the futility ofpresenting a legal challenge to an

intermediary when the intermediary has no authority to enterlain or decide such challenges.

Again, the Board finds that it was not futile for the Provider to claim the Medicaid eligible days

as a protested item as required under 42 C.F.R. $ a05.1835(a)(1)(iÐ (2008). The Board is bound

by the regulation and concludes that it does.not have jurisdiction over thê Medicaid eligible days

issue because the appeal does not comply wilh the requirements of 42 C.F.R $ a05.1835(aX1XÐ
(2008) or 42 C.F.R. $ aos.183s(a)(1)(iÐ (2008). Vy'ere it not for 42 C.F.R. $ a05.183s(aXlXiÐ
(2008), the issue would fall under the th¡eshold criteria set forth in Bethesda, and the Board
would find jurisdiction.

The Provider also refers to a previous Board decision, PRRB Case No. 13-2885. However, that
case was for fiscal year end 12/3112007 which was before the requirement to file a cost report
claim unde¡ 42 C.F.R. $ a05.1835(aX1XiÐ (2008)

5 42 C.F.R. $ 405.1 835(a).
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The Board dismisses the Medicaid eligible days for the subj ect appeal and hereby, closes Case

No. 13-2880. Review of this determination is available under the provisions of 42 U.S.C. $

1395oo(Ð and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participating
L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

L. Sue Andersen, Esq
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f and 42 C.F.R. $$ 405.1875 and 405.1877

Federal Specialized Services
Wilson C. Leong, Esq., CPA
PRRB Appeals
170 i S. Racine Avenue
Chicago, IL 60608-4058

FOR THE BOARD

cc
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Hall, Render, Killian, Heath & LYman
Elizabeth A. Elias
500 North Meridian Street
Suite 400
Indianapolis, IN 46204

National Government Services
Danene Hartley
Appeals Lead
MP: INA 101-4F42
P.O.Box 6474
Indianapolis, lN 46206-647 4

Refer to: 14-4187

PN:
FYE:
CASENO.:

CERTIFIEDMAIL

RE: South Shore Hospital
Jurisdictional Challenge
14-0181
t2/31/2011
l4-4187

Dear Ms. Elias and Ms. Hartley,

The P¡ovider Reimbursement Review Board ("Board") has reviewed the above-captioned appeal

in response to the Medicare Contractor's jurisdictional challenge. The pertinent facts of the case,

the Parties' positions and the Board's jurisdictional determination are set forth below'

Backeround:

The Provider submilted a request for healing on September 8, 2014, based on a Notice of
Program Reimbursement C'NPR) dated Ma¡ch 1'1,2014 The hèaring request included only the

Medica¡e DSH Additional Medicaid Eligible Days issue. The Medicare Contractor submitted a

jurisdictional challenge on August 25, 2015. The Provider filed a responsive briefon January 2,

2018.

Medicare Contractor's Position

The Medicare Contractor contends that this issue does not meet the jurisdictional requirements,
as an adjustment was not made to the additional Medicaid eligible patient days in question. The

Medicare Contractor requested additional documentation to consider the additional Medicaid
eligible days. However, the Provider was late submitting the documentation. Therefore, the

Medicare Contractor did not review or include the additional days.

The only adjustments macle by the Medicare Contractor to the Provider's DSFI reimbursement
were to correct the SSI percentage (adiustment 9) and update to a more curent PS&R report
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(adjustment 10). The efïect ofthese a justments increased the Providìr's DSH reimbursemçnt by

$34,287.l

The Provider submitted a response to Alert 102, stating "it did not have a process in place to

identify Medicaid eligible unpaid days." Medicare Contractor argues that the Provider has had

ample time to develop a process to accumulate Medicaid eligible unpaid days since HCFA
Ruling 97-2 was issued many years before the fiscal year in this appeal. Therefore, the

P¡ovider's argument that it does not have a process in place is not an adequate leason-for not

maintaining auditable documentation in accordance with 42 CFR 413.20 and 413 '24 '3

The Medicare ConÍactor argues that in the case at issue it did not make an adjustment for the

additional Medicaid eligible days in question. Therefore, it is clear that the requisite

"detemination of the Secretary" under 1878(a)(1XAXiÐ of the Social Securþ Act does not

exist in this case.a

The Medicare Contractor explains that effective with cost report periods that end on or after

December 31, 2008, CMS amended the regulations goveming cost report appeals to incorpotate

PRM 15-2 $ 115 et seq. into the regulati ons at 42 C.F.R. $ 405.1835(a)(1)(ii) by specifying that'

where a provider seeks payments that it believes may not be allowable or may not be in
accordance with Medicare policy, the provider must claim the items as self-disallowed costs "by
following the applicable procedures for filing a cost report under protest." The Medicare
Contractor contends that the Provider has failed to preserve its right to claim dissatisfaction by

properly filing the reimbursement impact of the additionaì Medicaid eligible days in question as

a Protested Amount.5

Provider's Position

The Provider contends that it was legally prevented from including the Medicaid eligible days at

issue on its FY 201 1 cost report under 42 CFR 412.106(bx4xiiÐ. Therefore, the Medicare
Contractor's jurisdictional challenge must be rejected under the holdin g in Bethesda Hospital
A,ssoci(ttion V. Bowen,485 U.S. 399,401-406 (1988) ("Bethesda") and the reasoning of Banner
Heart Hospital, et al. v. Burwell, No. 14-cv-01195 (APM) (D.D.C. Aug. 19,2016) ("Banner"),
which has been recently upheld by Bayshore Community Hospítal, et al. v Hargan,No' l6-cv-
23s3 (D.D.C.2O|D.6

The P¡ovider asserts that it has additional Medicaid eligible days that should be included in its
Medicaid fraction of the DSH percentage. The Provider contends that it had a "practical
impediment" to report all Medicaid eligible days on its Medicare as-filed cost repoÍ because

Illinois Medicaid eligibility records were not available.

I Medicare Contractor's jurisdictional challenge at 2.
2 Note: Alert 10 response for Case No. 14-4187 was submitted to the Medicare Confactor as part of the Provider's
Preliminary Position Paper but not to the Board. Se¿ Medicare Contractor's j urisdictional chalJenge at Exiibit I-6;

Medicare Contractor's Final Position Paper at Ex¡ibit I-8.
3 Medicare Contractor's jurisdictionaÌ chalÌenge at 3.
a Medicare Cont¡actor's jurisdictional challenge at 3
5 Medicare Contractor's iurisdictional challenge at 4.
ó Provider's jurisdictional response at 2.
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The Provide¡ argues that it has met the jurisdictional requirements for Board hearing pursuant to

42U.5.C. $ 1395oo(a). The Provider states that it "is dissatisfied with a specific cost, and it
claimed that category ofcosts on its as-filed FY 2011 Cost Report as completely as it could in .

accordance with the regulations." The Provider claimed only Medicaid eligible days that it could

verify through the state.

The Provider refers to a previous Board jurisdictional decision, PRRB Case No. 13-2885, over
this Provider where the Board determined that it had jurisdictìon over the additional Medicaid
eligible days issue.

Board Determination:

Pusuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2008), a provider has

a right to a hearing before the Board with respect to costs claimed on a timely filed cost report if
it is dissatisfied with the final determination of the intermediary, the amount in controversy is

$ 10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 1 80 days

of the date of receipt of the final determination. The jurisdictional issue presented he¡e is

whether or not this hospital has preserved its right to claim dissatisfaction with the amount of
Medicare payment. "Aprovider...hasarighttoaBoardhearing...onlyif-(1)theprovider
has preserwed its right to claim dissatisfaction. ....by..... [i]ncluding a claim for specific item(s) on

its cost report.. . or.. . self-disallowing the specifrc item(s) by.....filing a cost report under
protest. . ...7

The Provider is appealing fron a 12/31/201 1 cost reporl, which means that it either had to claful
the cost at issue or it is subject to the protest requirement in order for the Board to have
jurisdiction.

The Provider did not protest the Medicaid eligible days, currently under appeal, on its cost report
notwithstanding the fact that it knew Illinois would have additional days at a later point in time.

Therefore, the Board could only have jurisdiction ovc¡ thosc days if the Provider included a
claim for the specific items on its cost report, as required by 42 C.F.R. $ 405.1835(a).
The Board fìnds that the Provider did not include a claim for the specific days at issue in this
appeal on its cost report. Therefore, the Board finds that South Shore Hospital has not met the
dissatisfaction requirement of including a specifìc claim on the cost report, or protesting the
specific Medicaid eligible days at issue, concludes that it does not have jurisdiction over the
issue, and dismisses the issue from the appeal.

Vr'hile the Provider argues thaT Bethesda, Banner and Bayshore apply fo the subject appeal, the
Board concludes that the Provider was not precluded from claiming additional Medicaid eligible
days on iis cost report as a protested item. Therefore, the cjted court cases do not pertain to the
issue in the subj ect appeal. The District CotxL in Banner concluded that the Board "violates the
administrative appeal provision ofthe Medicare statute and the key Supreme Court precedent
interpreting it, Bethesda". Bethesda emphasizes the futility ofpresenting a legal challenge to an

intermedìary when the intermediary has no authority to entefiain or decide such challenges.

7 42 C.F.R.6 405.1835(a).
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Again, the Board finds that it was not futile for the Provider to claim the Medicaid eligible days

as a protested item as required u¡der 42 C.F.R. $ a05.1835(a)(1)(iÐ (2009). The Board is bound
by the regulation and concludes that it does not have jurisdiction over the Medicaid eligible days

issue because the appeal does not comply with the requirements of 42 C.F.R. $ a05.1835(aXlXÐ
(2009) or 42 C.F.R. $ aOs.1835(a)(l)(iÐ (2009). Were it not for 42 C.F.R. $ a05.1835(a)(1)(ii)
(2009), the issue would fall under the threshold criteria serforthin Bethesda, and the Boa¡d
would find jurisdiction.

The Provider also refers to a previous Board decision, PRRB Case No. 13-2885. However, that
case was for fiscal year end 12/31/2007 which was before the requirement to file a cost report
claim under 42 C.F.R. $ a05.1835(a)(1)(iÐ (2009).

The Board dismisses the Medicaid eligible days for the subject appeal and hereby, closes Case

No. 14-4187.

Review of this determination is available under the provisions of 42 U.S.C. $ 1395oo(f.¡ and 42
C.F.R. $$ 405.1875 a;rtd405.1877. .

Board Members Participating
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42U.5.C. $ l395oo(f) and 42 C.F.R. $$ 405.1875 and 405.1877

Federal Specialized Se¡vices
Wilson C. Leong, Esq., CPA
PRRB Appeals
l70l S. Racine Avenue
Chicago, IL 60608-4058

FORTHEBOARD
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CERTIFIED.MAIL

Nan Chi
Director - Budget & Compliance
Houston Methodist Hospital System
8100 Greenbriar 8G240
Houston, TX 77054

ÈIAR 3 0 20t8

MounirKamal
Director JH, Provider Audit & Reimbu¡sement
Novitas Solutions, Inc. ,

Union Trust Bldg.
501 Grant Street, Suite 600
Pittsburgh, PA 15279

RE: Jurisdictional Decision
Provider: Houston Methodist Sam Jacinto Hospital
Case Number: 15-2261
FYF: l2l3l/2012

Dear Ms. Chi and Mr. Kamal:

Backsround

Houston Methodist San Jacinto Hospital, or the Provider, is appealing the amount of Medicare

Reimbursement as determined by the Medicare contractor. The Provider filed the request for appeal on

April 16,2015 regarding a Notice of Program Reimbursement dated October 24,2014. There were

seven issues stated in the Model Form A - Individual Appeal Request:

1) Disproportionate Share Hospital PaymenVSupplemental Security lncome Percentage

(Provider Specific)(hereinafter "DSH SSI Percentage Realignment),

2) Disproportionate Share Hospital PaymenVSupplemental Security Income Percentage

(Provider Specific)(hereinafter "DSH SSI Percentage Provider Specific),

3) Disproportionate Share Hospital ("DSH")/Supplemental Security Income ("SSl")(Systemic

Errors)(hereinafter "DSH SSI Percentage Systemic Errors),

4) Disproportionate Share Hospital Payment - Medicaid Eligible Days,

5) Disproportionate Share Hospital Payment - Medicare Managed Care ?art C Days,
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6) Disproportionate Share Hospital Payment - Dual Eligible Days (Exhausted Part A Benefit

Days, Medicare Secondary Payor Days, and No-Pay Part A Days), and

7) Whether Capital IME and DSH were calculated correctly.

The Provider has ñled the following Requests to Transfer Issue to a Group Appeal:

1) Issue No. 3 to Case No. 16-O43}GC,

2) Issue No. 5 (biturcated) to Case No. 16-0440GC and 16-0448GC, and

3) Issue Nos. 6 (biturcated) to Case No. l6-0449GC and16-0447GC,

Issue Nos. 7,2,4 and 7 remain intle appeal. The Medicare Contractor has filed a Jurisdictional

Challenge (Jaa.31,2018) regarding Issue Nos. l,2a¡d4.

Medicare Contractor's Position

The Medicare Contractor's position is that the Provider makes the same argument in Issue No. I @SH

SSI Percentage Realignment), Issue no. 2 (DSH SSI Percentage Provider Specifrc), and Issue No. 3

(DSH SSI Percentage Systemic Errors), as the P¡ovider claims in all three issues tlat the SSI percentage

applied to its cost report is incorrect. The Medicare Contractor points out that the Províder has

transferred Issue No. 3 (DSH SSI Percentage Systemic Errors) to Case No. 16-0439GC, ani under the

Board Rules the Provider cannot have a duplicative SSI percentage issues in different appeals.

Therefore, the Medicarc Contractor asks the Board to dismiss Issue Nos. I and 2.

The Medicare Contractor also alleges the Board does not have jurisdiction over Issue No. 4 (Medicaid

Eligible Days) because there was no adverse determination regarding these disputed days. The

Medicare Contractor argues that these days were not claimeá on the cost report, nor were they adjusted

by the Medicare Contractor, whjch are both requirements of 42 C.F.R. $ 405.1835. Additionally, the

Medicare Contractor claims the Provider has not preserved its right to claim dissatisfaction for this issue

as a self-disallowed item in accordance with 42 C.F.R. $ a05.1835(a)(1)(ii). In conclusion, the Medicare

Contractor asks the Boa¡d to dismiss Issue No. 4 from the appeal.



PRRB Case Number 15-2261
Page 3

Ee_Provlderb Pg¡¡UsA

The Provider filed a Jurisdictional Response @eb. 20, 2018). The Provider claims Issue Nos. I (DSH

SSI Percentage Realignment) and 2 @SH SSI Percentage Provider Specific) are different than Issue No.

3 (DSH SSI Percentage Systemic Errors) because they address errors that do not fit into the systemic

enor category. The Provider contends the DSH SSI Provider Specifrc issue seeks to conect the SSI

percentage as it is undeßtated due to patients identified which a¡e entitled to both lviedicare Part A and

SSI. The Provider states it is entitled to appeal this issue because the Medicare Contractor adjusted the

DSH SSI percentage and it has met the dissatisfaction requirement.

Wilh regards to Issue No. 4 (DSH Medicaid Eligible Days), the Provider claims the issuance of a Notice

of Program Reimbursement and a timely appeal "trigger" the Boarcì's juriscliction over the Provider.

Additionally, the Provider states adjustment nos . 4 and27 adjusted both DSH and Medicaid Eligible

Days, and these adjustments warant Board jurisdiction over the appeal. However, the Provider also

claims that adjustments are not required for Board jurisdiction as tlle DSH payment is not an item úat

has to be claimed or adjusted on the cost report. The Provider argues that the documentation was not

available from the State in time to include all DSH Medicaid Eligible days on the cost report, and

therefore the Provider selÊ disallowed the cost in accordance with Board Rule 7.2(B). Lastþ, the

Provider asserts the requirement to either claim or protest a specifìc cost is an invalid requirement,

which even if valid does not apply to this situation pursuanf to Bethesda Hosp. Ass'n v. Bowen,485 U.S.

399 (1988).

Board Decision

Pursuantto 42 U.S.C. g 1395oo(a) and42 C.F.R. $$ 405.1835 -405.1840 (2014), aproviderhas aright

to a hearing before the Board with respect to costs claimed on a timely flled cost report if it is

dissatisfied with the final detemination of the intermediary, the amount in controversy is $10,000 or

more (or $50,000 for a group), and the request for a hearing is filed within 180 days ofthe date of

receipt of the final determination. "A provider. . . has a right to a Board hearing . . . only if - (1) the

providerhaspreserveditsrighttoclaimdissatisfaction...by...[i]ncludingaclaimforspecifrcitem(s)

onitscostreport...or...self-disallowingthespecificitem(s)by...filingacostreportunderprotest.l

I 42 C.F.R. g 405.1835(a) (emphasis added).
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DSH SSI Percentase Data Issues (Nos. 1 and 2)

PRRB Rule 4.5 states that a Provider may not appeal an issue from a final determination in more than

one appeal. Prrsuant to 42 C.F.R. 412.106(bX3), a Provider may request that CMS use its cost reporting

period instead ofthe Federal fiscal year in calculating the SSI percentage of the DSH payment

calculation. It must make such a rcquest in writing to its Medicale Contractor.

Issue No. 1 contends that the "SSI percentage published by the Centers for Medicare and Medicaid

Services ("CMS") was incorectly computed because CMS failed to include all patients that were

entitled to SSI benefits in their calculation."2 The Provider also states it "is seeking SSI data from CMS

in order to reconcile its records with CMS data. .." and that the Provider "hereby preserves its right to

request under sepa¡ate cover that CMS recalculate the SSI percentage based upon the P¡ovider's cost

reporting period."3 The Provider cites to Adjustment Nos. 4, 13, 26 and 27 rcgarding this issue, and

states an estimated amount in controversy of $52,087.

Identically, Issue No. 2 contends that the "SSI percentage published by the Centers for Medicare and

Medicaid Services ('CMS) was incorrectly computed because CMS failed to include all patients that

were entitlecl to SSI benefits in their calculation.'a The Provider claims it "is seeking SSI data from

CMS in orcler to reconcilc its rccords wiûr CMS data..."5 The Provider cites to 
^djustment 

Nos. 4, 13,

26 and27 , and states an estimated amount in controversy of $52,087.

The Provider describes Issue No. 3, which has been hansfer¡ed to Case No. 16-0439GC, as "the SSI

percentages calculated by the Centers for Medicare and Medicaid Services ('CMS) and used by the

[Medicare Contractor] to settle their Cost Report was inconectly computed" for the following reasons:

l) Availability of data from MedPAR6 and SSA7 Records,

2) Paid Days versus Eligible Days,

3) Not in Agreement with Provider's Records,

2 Provider's Model Form A - Individual Appeal Request (Apr. 15, 2015), Tab 3 at 1

3 Id.
a Provider's Model Form A - Individual Appeal Request (Apr. 15,2015),Tab 3 at2.
s Id.
6 Medicare Provider Analysis and Review Files
7 Social Security Administration
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4) Fundamental P¡oblems in the SSI Percentage Calculation,

5) Covered Days versus Total Days,

6) Non-Covered Days,

7) CMS Ruling 1498-R and the Ruling's Matching Methodology, and

8) Failure to Adhere to Required Notice and Comment Rulemaking Procedures.

The Board finds it has jurisdiction over the portion oflssue No. 1 (DSH SSI Percentage Realignment)

and Issue No. 2 @SH SSI Percentage Provider Specific) challenging the data used to calculate the SSI

percentage as there was an adjustrnent to the DSH SSI percentage (Adj. 27), and the appeal meets the

amount in controversy and timely frling requirements. However, the Board also finds that the inaccu¡ate

data portion ofboth Issue Nos. 1 and 2 is duplicative oflssue No. 3, the DSH SSI Percentage Accurate

Data issue, which was t¡ansfened to Case No. 16-0439GC. The basis ofall three Issues is that the SSI

percentage is improperly calculated, and the Provider does not have the underþing data to determine if
the SSI percentage is accurate. Issue Nos. I and 2 are hereby dismissed from the appeal because they

lre duplicative of Issue No. 3 (which is prohibited) and now reside in Case No. 16-0439GC.

Regarding the portion oflssue No. 1 addressing realignment ofthe DSH calculation to the Províder's

f,rscal year end, the Board finds that realignmenl using the Provider's fiscal year end is a Provider

election, and there is no evidence in the record that the Medicare Contractor has made a final

determination regarding this issr¡e. Therefore, the Roard <loes not have juriscliction over the realigrunent

aspect of Issue No. I (DSH SSI Percentage Realignment), and it is also dismissed Aom the appeal.

DSH Medicøid Elisible Davs Issue (No. 4)

The Provider is appealing fiom a 12/37/2012 cost report, which means that it eithe¡ had to claim the cost

at issue or it is subject to the protest requirement in order for the Board to have jurisdiction.

As stated above, pursuát to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1S35 - 405.1840 (2008), a

provider has a right to a hearing before the Board with respect to costs claimed on a timely filed cost

report if it is dissatisfied with the final determination of the intermediary, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days of the

tlate of receipt of the -[ìnal deLermination. The j urisdir:tional issue presented here is whether or not this
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hospital has preserved its right to claim dissatisfaction with the amount of Medicare payment. "A
provider...hasarighttoaBoardhearing...onlyif-(1)theproviderhaspreserveditsrighttoclaim

dissatisfaction...by...[i]ncludingaclaimforspecificitem(s)onitscostreport...or...self-disallowing

the specific item(s) by . . . fi1ing a cost report under protest.

The Provider cited to several adjustments, and also indicated that the issue was self-disallowed in its

jurisdictional response. While Adjustment No. 4 did add 120 DSH Medicaid Eligible Days, there is

nothing in the record to indicate tlat the Provider claimed the 29 additional Medicaid Eligible Days it

now seeks on its cost report or that it included these 29 days as a protested amount.s Therefore, the

Board finds that it does not have jurisdiction over Issue No. 4 regarding DSH Medicaid Eligible Days

and this issue is dismissed from the appeal.

Issue Nos. 1,2 and 4 are dismissed from the appeal for the reasons stated above. The appeal will remain

open for resolution oflssue No. 7. Review ofthis decision may be available under 42 U.S.C. $

1395oo(f) and 42 C.F.R. $$ 405.1875 and 405.1877 ttpon final disposition of the appeal.

Boald Mernbers

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

cc: Wilson Leong, Esq., FSS

FOR THE BOART)

L. Sue Andersen, Esq.
Chairperson

8 See Provider's Final Position Pap er (Jan.25,2018) at4.
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