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Jerome W. Zimmer Jr. 
Chief Clerk 

Michigan Court of Appeals 
Office of the Clerk 

ECEIVE 
DEC j O 2019 

P. 0. A. M. 

December 27, 2019 

FR.A:NK A GUIDO 
27056 JOY ROAD 
REDFORD, Ml 48239 

Detroit Office 

RE: TECHNICAL PROF AND OFFICEWORKERS ASSN OF Ml V DANIEL LEE RENNER 
Court of Appeals No.: 351991 
Lower Court: 00-000034 

The above-referenced Court of Appeals docket number has been assigned to the filing that was received by this Court on 
12/23/2019. Please use this number on all future filings In this case. 

Thank you, 
Michigan Court of Appeals Clerk's Office 
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DETROIT, MICHIGAN 48202.eo20 

(313) 872-5678 

201 W, BIO BEAVERRO. SUITE&OO 
TROY, MICHIGAN 48084-4127 

(248) 624-8700 

STATE OF MICHIGAN OFFICE BUILDING 
35001TAWA, N.W. 

GRANO RAPIDS, MICHIGAN 49503-2348 
(618) 456·1167 

P,O, BOX 30022 
LANSING, MICHIGAN 4&909-7522 

(617) )73-0786 

COURT OF APPEALS W E:B SITE- http://courte.ml.go'llcourta/coa/ 
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STATE OF MICHIGAN 
IN THE COURT OF APPPEALS 

2019 DEC 23 AM 9: 34. 
TECHNICAL, PROFESSIONAL AND 
OFFICEWORI{J3RS,ASSCJG1'A TION OF MICHIGAN 

-, 'izesponderiii A.;ppel lant, 

V. 

;--J 

.. -

, ::-, 
. .. t 

:tv.CERC Case No.: CUI 8 J-034 · - ~ \ ' 

DANIEL LEE RENNER 
Agency: Employment Relations Commission 

e:i 

Charging Party/Appellee. 

CLAIM OF APPEAL 
~ 

PE'tlTION TO SET ASIDE THE DECISION AND ORDER OF THE MICHlCtAN 
EMPLOYMENT RELATIONS 

Appellant, the Technical, Professional and Officeworkers Association of Michigan 

(TPOAM), claims an appeal from the decision and order entered on December 10, 2019, by the 

Michigan Employment Relations Commission and, in support, states: 

l. Appellant'! principal place ofLusiI1~~l! is 27056 Joy .lload, .lleciford, Wayne County, 

Michigan. Appellee's residence is in Saginaw County, Michigan. 

2. Appellee filed an unfair labor practice charge against Appellant under the Michigan Public 

Employment Relations Act (PERA), MCL 423.201 et. seq. with the Michigan Employment 

Relations Commission (MERC), case number MERC CU18 J-034. 

3. In its decision and order entered December 10, 2019, MERC affirmed the Administrative Law 

Judge's decision and recommended order finding in Charging Party/Appellee's favor that 

Respondent/ Appellant TPOAM violated sections of PERA committing an unfair labor practice. 

A copy of the decision and order is attached and made a part of this Claim of Appeal. 

Page 002 
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4. Appellant appeals by right, pursuant to MCL 423.216, to set aside the decision and order 

oftheMERC. 

Dated: j)j_).l) /!OJ 

Christopher Tomasi .(P60022) 
Assistant General Counsel 
Technical, Professional and 0:fficeworkers 
Association of Michigan 
Attorneys for Appellant 
27056 Joy Road 
Redford, MI 48239 
(313) 937-9000 
poam@poam.net 
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Trial Courtffribunat Name: 
Michigan Employment 
Relations Commission 

Court of Appeals, State of Michigan 

Jurisdictional Checklist 

Case Name: -'T...;..P....:0...;..A=M;.a...._ _____ ___ _ _ v Daniel Lee Renner 

CASE NO. 
Tr!al Court/Tribunal: 

CU-18 J-034 
Court of Appeals: 

INSTRUCTIONS: Please complete this checklist and file with your claim of appeal. ALL of the 
numbered items are required. Check each box as you confirm that each item is being filed. 

[l] 1. A signed claim of appeal showing the correct lower court number(s). [MCR 7.204(8)(1) & (D).] 

IZ] 2. A fi ling fee of $375.00 or appropriate fee substitute. [MCR 7.202(3) & 7.204(8){2).J (Where mulUple lower 
court or tribunal numbers ere Involved, an additional filing fee may be required. Appellants wlll be advised of any 
additional amount requ!red.) 

[l) 3. A copy of the order you are appealing. [MCR 7.204(C)(1).] (This Is the order deciding the merits and not an 
order denying reconsideration, new tr!al, or other post-Judgment relief.) 

[lJ 4. Evidence that the necessary transcript has been ordered. [MCR 7.204(C)(2) .] (Only one Item from 
a through g Is required). 

D a. 
[l] b. 

D c. 

D d. 

No transcript will be filed . [MCR 7.204(C)(2) & AO 2004-51l 8(A)(1).] 

The transcript has already been filed. [MCR 7.210(8)(1)(a).] 

The complete transcript has been ordered. [MCR 7.210(8)(1)(a) .] 

This appeal Is from a probate court proceeding which does not require a complete transcript. 
(MCR 7.21 O(B)(1)(b).] 

·o e. A motion has been filed in the lower court or tribunal for submission of the appeal on less than 
the complete transcript. [MCR 7.210(8)(1)(c).] 

D 

D 

f. 

g. 

The parties have stipulated to submission of the appeal on less than the complete transcript. 
[MCR 7.210(9)(1 )(d).] 

The parties have stipulated to a statement offacts. [MCR 7.210(8)(1 )(e).] 

[l] 5. Proof of service demonstrating that all ~ther parties have been served. [MCR 7.204(C)(3).] (l:ven if a 
party Is not an appetlee, they must be served.) 

[lJ 6. A current register of actions from the lower court or trlbunal. [MCR 7 .204(C}(5).] 

Finality of Order Being Appealed (Check the box that demonstrates your claim of appeal ls by right. If neither 
applies, you do not have an appeal by right.) 

D The claim of appeal Is from an order defined as a final order by MCR 7.202(6) or MCR 5.801 (8)(1). [MCR 
7 .203(A)(1 ).] Please specify which category of final otder applies: - -----------

IZJ The claim of appeal is from an order which is designated by statute, court rule, or case law as an order 
appealable by right to the Court of Appeals. Please specify the authority under which you have an appeal 
by right: MCL 423.216 

};. ,~ / Ul4 
Date Preparer'sSi6nature 

6/07 

Page 004 
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In the Matter of: 

STATE OF l\11CIDGAN 
EMPLOYMENT RELATIONS COMMISSION 

LABOR RELATIONS DIVISION 

DOCKET ENTRY SHEET 

TECHNICAL PROFESSIONAL AND OFFICEWORK.ERS 
ASSOCIATION OF MICHIGAN (TPOAM) 

Labor Organization-Re~pondent, 

-and-
MERC Case No. CUl 8 J-034 

COANo. --
DANIEL LEE RENNER 

An Individual Charging Party. 

10/2/18 

10/5/18 

10/5/18 

10/J 8/18 

10/23/18 

10/23/18 

10/23/18 

11/2/18 

11/13/18 

4/1/19 

4/2/19 

4/3/19 

4/5/19 

UNFAJR LABOR PRACTICE CHARGE; EXHIBITS 

CORRESPONDENCE FROM ALJ 

COMPLAINT AND NOTICE OF HEARING 

RESPONDENT'S ANSWER TO UNFAIR LABOR PRACTICE CHARGE; 
AFFIRMATIVE DEFENSES, MOTION FOR SUMI\.1.ARY D1SPOSITION, 
BRIEF IN SUPPORT OF MOTION; TRANSMITTAL LETTER; POS 

CORRESPONDENCE FROM ALJ 

ORDER RESCHEDULING HEARING 

CORRESPONDENCE FROM CHARGING PARTY; EXHIBITS 

NOTICE OF ORAL ARGUMENT 

TRANSCRIPT OF PROCEEDINGS 

CORRESPONDENCE FROM CHARGING PARTY 

E-MAIL CORRESPONDENCE BETWEEN PARTIES 

E-MAIL CORRESPONDENCE FROM CHARGING PARTY 

E-MAIL CORRESPONDENCE FROM CHARGING PARTY 

Page 006 
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4/S/19 

4/25/19 

5/7/19 

12/10/19 

CORRESPONDENCE FROM ALJ 

DECISION AND RECOMMENDED ORDER OF ALJ; TRANSMITIAL 
LETTER 

RESPONDENT'S EXCEPTIONS TO THE ALJ'S DECISION AND 
RECO:tvfMBNDBD ORDER; BRIEF IN SUPPORT OF EXCEPTIONS; 
TRANSMITTAL LETTER.j POS 

DECISION AND ORDER OF TIIE MICHIGAN EMPLOYMENT RELATIONS 
COMMISSION; TRANSMITTAL LETIER 

Page 006 
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and Recommended Order 
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ST A.TE OF MlCHlOAN 
GRETCHEN WHITMER 

GOVERNOR 
DEPARTMENT OF LABOR AND ECONOMIC 0PPOR11JNITY 

LANSINO 

December 10, 2019 

Via Email and U.S. Mail 

Daniel Lee Renner Frank A. Guido 

JEFF DONOFRIO 
DIRECTOR 

815 Grove Sstreet 
Saginaw, MI 48602 

Command Officers Association of Michigan 
27056 Joy Rd. 
Redford, MI 48239-1949 

Re; Technical Professional and Officeworkers Assoc. of MI v Daniel Lee Renner 
MERC Case No. CU18 J-034 

Greetings: 

Enclosed is a True Copy of the Michigan Employment Relations Commission's Decision and 
Order in the above-entitled matter, which is being sent to you electronically, as well as by U.S. 
Mail. The date of mailing of the Order should be considered as the dnte of its issuance for 
pw:poses of an appeal. Should you decide to appeal this case to the Mkhigan Court of 
Appeals, please we the MERC Case No. listed 11bove (not the MOAHR docket number) on 
.all correspondence with the Court and thiB Agency, This will ensure proper and prompt 
processing of your appeal. 

Please note that this Order may be edited prior to publication in the Michigan Public Employee 
Reporter and posting on the MERC website. You are requested to immediately notify us of any 
typographical errors or non-substantive errors, so that cOll'eotions may be made prior to formru. 
publication and posting on the Commission's website. Please forward suggested revisions to 
merc-ulps@rnichigan.gov. We anticipate that publication and posting will occur no earlier 
than :five (5) days after 1he date of this letter; therefore, it is imperative that we receive 
your suggested revisions before that time. 

1,1/CH/GAN EMPLOYMl!HT RELA1JON8 COMMISSION 
CRdlba P~ {O•l1oq 0~109) M.,on B..W~ flo!,t~l\l 0/fln) 

:!020 w. (lrond ai.d., Sia. 2.750 !i03 w. Moga/~ Go,don L•vvl 
P.O. BOit Qli8Q P.O. Ba.l:Kl016 

O..lroh. ~fchl~an 4P201- 21168 L•ninti, "'Jtr411W1 ~= 
(313J 4S0·351D1>h0M (~13) 45(1,3511·fml (6t7) a1J.1,eo,i;tia1<1 cm) ~u1e1-loK 

l!!tXLCWM~i GtixtiftMP 

LEO IO 1n f<;W<I Ofp,.>tiulty ""'!""1"1~•11"'"'· 
Aux/Duy aka, '"Nico• and othol "'uonoblo •=n""o.!Jllnu ""' ,,,,..:Ubl:,, U,,.., , i,quul, lo lndMc!Ualt wllh dbabilllu 
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December 10, 2019 
Page Two 

Thank you £or your consideration. 

Very~~ 

Rutrumne Okun, Di%eotor 
Bm:ca.n ofEmployment.Relations/MERC 

oG: Technical Professional and Offioeworl<ers .Association of Michigan 
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In the Matter of: 

STATE OF MICHIGAN 
EMPLOYMENT RELATIONS COMMISSION 

LABOR RELATIONS DIVISION 

TECHNICAL PROFESSIONAL AND OFFICEWORKERS 
ASSOCIATION OF MICHIGAN (TPOAM) 

Labor Organization-Respondent, 

·TAUECOPY 

MERC Case No. CUl 8 J-034 
-and-

DANIEL LEE RENNER 
An Individual Charging Party. 

------------------------ ---"' 
APPEARANCES: 

Frank Guido, Police Officers Association of Michigan, for Respondent 

Daniel Lee Renner, appearing on his own behalf 

DECISION AND ORDER 

Oo April 25, 2019, Administrative Law Judge Julia C. Stem issued her Decision and 
Recommended Order1 on Motion for Summary Disposition in the above matter, finding that 
Respondent Technical Professional and Officewoikers Association of Michigan (TPOAM or 
Union) viul.ated § 10(2)(a) uf ilic Public J3m!i)loymont Rclationa Act (PERA), 1965 PA 3791 aR 

eroco.ded, MCL 423.210(2)(a). The ALJ found that Respondent's "Nonmember Payment for 
Labor Representa:tlon Services" Operating Procedm-e unlawfully discdrninated again.st nonunion 
members and restraint1d employees from. exercising their § 9 right to refrain from joirung or 
assisting a 11\bor organization. The ALJ also found th.at Respondent breached its duty cf fair 
representation and unlawfully discriminated against and restra:ined Charging Party in th.e exercise 
of his § 9 rights by-refusing to file or process bis grievance unless he paid Respondent a fee for its 
services. The ALJ's Dec:ision and Recommended Order was served upon the interested parties in 
accordance with § 16 of PERA. 

Respond.eat filed exceptions and a brief in support of its exceptions to the ALJ' s Decision 
and Recommended Order on May 7; 2019. Charging Party did not file exceptions to the ALJ's 
Deoision and Recommended O.rder ci a brief in support of the Decision. 

In its exceptions, Respondent cootends that the ALJ erred when she ficiled to recognize that 
the U. S. Supreme Court's decision Ln Janus v Ameriet:1n Fede1·ation of State, Co1mty and 
Municipal Employees, 138 S. Ct 2448 (2018), nllowed it to implement its ''Nonmember Payment 
for Lobar Representation Services" Operating Procedure and to demand that Charging Party 

1 MOAHRHcaring Docket No. 18-019077 

Page 009 
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Renner pay for its services in processing his grievance. In its exceptions, Respondent further 
contends that the ALJ erred when she failed to recognize that, subsequent to the Janus decision, 
unions have tbe right under the Ffrst Amendment of the U.S. Constitution to refuse to associate 
with and represent nonmembers. Additionally, Respondent contends that the ALJ erred when she 
relied upon certain decisions of the National Labor Relations Board to find that it violated PERA. 
Finally. Respondent argues that the ALJ erred when she failed to recognize that its actions in the 
present case merely involved an internal union matter that did not impact conditions of 
employment. 

We have reviewed the exceptions filed by Respondent and find th.em to be without merit. 

Frictunl Summm:v: 

Following a review of the record in this mattert we adopt the findings of fact as set forth in 
the ALJ' s Decision and Recommended Order. We will not repeat the facts, except as necessary. 

Charging Party Daniel Lee Renner is employed by Saginaw County (the ~mployer) as a 
grounds employee and is covered by a collective barga:imng agreement between the Employer and 
the TPOAM. This collective bargaining agreement contains a grievance procedure that ends in 
binding arbitration; however, only the Union has the right under the agreement to file a grievance 
and to process that grievance. 

On March 1, 2017, Renner resigned his membership in the Union and ex~rcised his right 
undor §§ 9 and 10(3) of PERA to cease paying um.on dues, fees 01' assessments, The Union sent 
Renner a letter acknowledging hls resignation and infomtlng him tha!, as a non-member, he would 
not be entitled to the rights enjoyed by members. Specifically, as a non-mem,ber, Renner would 
not be allowed to attend union meetings, would not have th.e right to vote in either contract 
ratification electioru or elections for union officers, and would not be eligible for coverage under 
the TPOAM extended legal representation plan. The letter also listed th.e conditions that Renner 
would have to meet in order to reestablish membership. 

On August 10, 2018, the Union adopted a resolution entitled "Union Operating Procedure: 
Non-member Payment for Labor Representation Services" that required bargaining unit members 
who have opted out of union membership to PEtY for labor representation services when they 
request the union to perform such services. These services include, but are not limited to, internal 
investigatory proceedings, unfair labor practice proceedings, grievance handling, and arbitration 
proceedings. 

On September 18, 2018, Remler received a written warning from the Employer for 
allegedly me.king a false claim about a co-employee. 

On September 20, 2018, Renner submitted ll written grievance over the reprlmand to bis 
supervisor on the .Employer'sfcmn for ita iniemal grievance procedure. He also sent a copy of bis 
grievance to the Local Unien President, Blanca Echevarria-Fulgencio, and told her it was a 
grievance at step one of the grieVBDce procedure, Renner asked her to send him the forms 
necessary to file the grievance at step two. The following day, Renner and Union Business Agent 

2 
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Jim Cross exchanged a series of emails in which Cross explained that any assistance by the Union 
would require a. service fee, end Renne.r responded by accusing the Union of violating PERA end 
right to work laws by ttying to charge hlm a fee. Cross, n.onetheless, emailed Rennet· a copy of the 
Union grievance form. 

On September 26, 2018, Renner received a written response from his supervisor to hls 
September 20 grievance. 1n the response, the supervisor noted that the Employer's internal 
grievance procedure could only be used by uemployees not covered by a collective bargaining 
n.gre-cmont." The supervisor further infonncd Reaner he did not believe that Renner had the right 
to use the internal procedure since his position was covered by a collective bargaining agreement 
The supervisor, b0weve1·, also "Doted th.a: he reviewed the information Renner had provided and 
bel1e-ved that the disciplinary action taken against Renner was warranted. 

Later that day, Renner sent an email to Echevarria-Fulgeocfo nnd Cross informing them 
that be had received a response from hill supervisor and asku)g th.em to whom he should send the 
information necessary to file a grievance under tb.e collective bargaining agreement. 

On September 27, 2018, Union CouoseJ Frank GuidC:l sent Renner an email in response 10 
Renncr's request for assistance in processing hls grievance. Guido ll email noted tbat Renner had 
exercised his right to opt-out of union membership and told Renner th.at while he remained part of 
the bargaining unit, ''the Union does not owe any duty to you to provide direct representation 
service., unless you comply with the U.oion Opera.ting Procedure which .mttDdates that an opt-out 
employee may request union representation services upon prepayment for se1-vicc~.n A summm:y 
of tJ1e Unioo Operating Procedure was att.nched to the emoil. 

In the email, Guido also provided Renner with an estimate of $420 for the services of Union 
representatives in processing his grievance through the third step of the grievance p1·ocedi.1Te1 nnd 
an additional estimate of $870 for "oonsultatioIJ, review and determination by legal counsel to 
proceed to step 4.'1 Renner was directed to prepay $1>290 by credit ru: debit card if be was 
requesting Union assistance .in the further processing of his grievance and was informed that the 
Union "reserves the right, in its exclusive dist.Tetion, 1o deter:mine if the grievance should be 
processed to step 4 arbitration," 

Renner filled out the Union grievance form1 signed it, and submitted it to Echevm:ia
Fulgen_cio and Cross by email on October 1, 201-8, along with supporting documents. He did not, 
however, pay the UDioo soy money and the Union did not submit the grievance 011 his behalf. 

As a resul~ on October 2, 2018, Renner filed the instant charge. On October 18, 2018, the 
Union :filed a motion for summary dismissal asserting that there were no genuine issues of fact and 
that it was entitled to summary judgment as a matter oflaw. Renner filed a response objecting to 
the motion on October 23, 2018 and, on November 13, 2018, the ALJbeard oral. nrg:ument on the 
motion. On April 251 2019, the AlJ issued her Decisioa. and Recommended Order on Motion for 
Summary Disposition and recommended that the Union's motion be dism:issed. 

3 
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Discus:;ion and CoucJ usious of Luw: 

Charging Party alleges that the Union violated jts duty of fair representation toward him 
and§ l0(2)(a) of PERA, as well a.slu.sr:ights WJder PERA's right to work amendmCDts, by refusing 
to represent him in a disciplinary ilispute with the Em,ployer unless and until he paid tlle Unfon a 
fee for its services, 

Th.e duty offalr representirtion is a judicially created doctrine founded on the principle that 
a union's status as exclusive bargaining representative carries with it the obligation and duty to 
fairly represent all employees in the bargaining unit Vaca v Sipes, 386 US 171 (1967); Goolsby 
v Detrott, 419 .Mich 651 (1984). The elements ofa union's duty 0ffair representation include; 1) 
servi:og the in1erests of all members of the bargaining unit without hostility or disedminationj 2) 
exercising its disoretien with complete good faith and honesty; and (3) avoiding arbitrary conduct. 
When n union'.s conduct toward a bargajning unit member is "arbitrary, discriminatory, or in bad 
falth," the duty of fair representation is breached. A union satisfies the duty affair repi;esentation 
so long as its decision is within tho range of reasonableness, Air Line Pf lots A.ss'n v O'Neilf, 499 
US 65 (1991); Jnt'I Union of Oper.ating Eng'rs, Local 547, 2001 MER.C Lab Op 309, 31 l ~ City of 
Detro/I, Derroit Fire Dep't, 1997 IvffiRC Lab Op 31, 34-35. 

A union' s duty of fair representation extends to union conduct in representing employees 
in their relationsbip with theJr employer, such as negotiating a collective bargaining agreemen.t or 
resolving a grleve.nce, and in related decision-me.ldng procedmes. Wayne Co Cmty Coll Fed' n of 
Teachers, Local 2000, AFT, 1976 .MERCLab Op 347. 

In Lansing School District, 1989 :MERC Lab Op 210, we relied on the United States 
Supreme Court's decision in Steele v. Louisville and Nashville Railroad Company, 223 US 192 
(1944), to hoJd that the duty of fair represcmtatlon under PERA extends to all employees within 
the bargaining unit, regardless oftb.eir union affiliation. In Steele, which arose under the .Railway 
Labor Act. a union representing railroad .firemen excluded black :firemen from membership. lt also 
negotiated collective bargaining agreements with provisions that explicitly discriminated against 
them. While net holding that the union' s exclusion of the black firemen from tl1emb_ern.hip was 
unlawful, the Supreme Court held that since the union was the statutory represent.ntive of the class 
of firemen, it owed a duty toward all employees in that class, including those who were not union 
members. 

In Hunter v. Wayne-Westland Cmty. Sah. Dist., 174 Mich App 330, 335-337 (1989), the 
!Yfichigan Court of Appeals upheld our determination that a union breached its duty of fair 
representation and violated § 10 of PERA when it failed to properly represent a bargaining unit 
member due to her nonllllio11 status. In affinnmg our deci.slo~ the Court bcJd tilal an exolusi-ve 
representative bas a duty to represent all members of the barga.ining unit and that discrimination 
based on.nothing other than union mepibership violates the union's duty off air representation. Toe 
Court noted, at 337: 

A union may nQt neglect the interests of a membetship minority solely to advantage 
a membership majority; members are to be accorded equal rights, net atbitrarily 
sttbjectec! to the desires of a stronger, more politically favored group. Teamsters 
Local Union No. 42, supra, at p. 611. "These tenets strike home when a wrion 
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attempts to prefer workers based solely on how long they have been loyal to the 
guild." Id, at p. 612. The only factor distinguishing Hunter from other former 
Cherry Hill employees who received retroactive seniority was her lack of union 
membership while at Cherry Hill. The WWEA owed her a duty of fair 
representation and breached that duty. 

More recently, in Government Employees Labor Counctl, 27 MPER 18 (2013), we again 
held that a union' s status as exclusive bargaining representative carries with ft the obligation to 
fairly represent aU employees in the bargaining unit, membera and nonmembers alike, and that a 
union's failure to properly represent a nonmember violates § 10 of PERA. See also SEJ.U, Local . 
S17M, 27 MPER 47 (2014). Additionally, as noted in the ALJ's decision, in 2012 PA 349, the 
Michigan. Legislature enacted the "freedom to wotlc' amendments to PERA. These amendment!! 
removed § 10(2) and, in a new § 10(3), explicitly made it unlawful for a public employer and union 
to require employees, as a condition of obtaining or continuing the.i.r employment, to "pay any 
dues, fees, assessment or other charges or expenses of any kind or amount or provide anything of 
value to a labor organization or bargaiDing representative." 2012 PA 349 also amended § 9 of 
PERA to state explicitly that public employees have a rlght to refrain from any the activities 
protected by § 9, including the right to form, join, or assist in labor organiza.tlons, and added a new 
§ 9(2) that prohibits "any person from, by force, intimidation, or unlawful threats, compelling or 
attempting to compel any public employee'' to fmancially support a labor orgauization or 
bargaining representative. 

Prior to 2012, § 10(3)(a)(i) of PERA made it unlawful for a labor organization or its agents 
to "restrain or coerce public employees in the exercise of the rights guaranteed in Section 9." The 
freedom to work amendments left the language of§ 10(3)(a)(i) in place, but this language became 
§ 10(2)(a) of the amended statu1e. 

In the present case, the ALT found that the Respondent's "Nonmember Payment for Labor 
Representation Services'' Operating Procedure violated§ l 0(2)(a) of PERA because it unJawfully 
discriminated agamst nonunion members and restrained em_ployees from exercising their § 9 right 
to refrain from joining or assisting a labor organization. The ALJ also found that the Union 
breached its duty of fair representation and unlawfu1ly discriminated against and restrained 
Charging Party in the exercise of his§ 9 rights by refusing to :file or process his grievance unless 
he paid the Union a fee for its services. 

In its exceptions, Respondent argues that the ALJ cued when she failed to recogniz.e that 
the Supreme Court's decision in Janus v American Fsde?ration of State, County and Municipal 
Employees, 138 S. Ct. 2448 (2018), allowed it to lawfully implement i:ts ''Nonmember Payment 
for Labor Representation Services» Operating Procedure and to demand thnt Charging Party 
Renner pay for its servi.oes in p1:ocessing his gdevance. In Janus, the Supreme Court held that an 
Illinois statute authorizing the colleotlon of mandatory agency fees from employees in the public 
sector who chose not to be union members was unconstitutional because it violated the free speech 
rights of public employees. by compelling them to subsidize private speech on matters of 
substantial public concern. The Janus decision did not involve an allegation of either a breach of 
a union's duty of fair representation or restraint on an employee's pursuit of a statutoi:y right 
Respondent, nonetheless, points out that, .in Janus, the Court noted, at 2468-2469: 
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In any event, wbatever unwanted burden is imposed by the representation of 
no.runcm.bei:s ,in disciplinary matte.rs can be eliminated "through means significantly 
less restrictive of associational freedoms" than tbe imposition of agency fees. 
Harris, 573 U.S. 1 at-, 134 S Ct, at 2639 (:internal quotation marks omitted), 
Individual nonmembers could be required to pay for that service or could be denied 
union ri!presentation altogether. 6 Thus, agency fees cannot be sustained on the 
ground that unions would otherwise be unwilling to ;rep.resent nonmembers. 
[Emphasis added] 

Respondent further notes that, in footnote 6 of the Janus decision, the Court stated: 

There is precedent for rnch mangomenta. Some States ha.ve laws providing thatJ if 
an employee with a religious objection to paying an agency fee "requests the 
[union] to use the grievance prooedure or arbitration procedure on the employee's 
beho.lf, the [umon] is authorized to charge the employee for the ree.sonablo ooat of 
using such. procedure." E.g., Cal. Govt. Cc:ide Ann. § 3546.3 (West 2010); c£ Ill. 
Comp. Stat, oh. 5, § 315/6(g) (2016). This more tailored altemative, if applied to 
other objectors, would prevent free ridership while imposing a lesser burden on 
F:irst Amendment rights. 

Contrary to Respondent's position, however, we agree with the ALJ that, in the language 
relied, upon by Respondent, the Supreme Court wes only exp1ess.ing its belief thnt a stnte statute 
conlcl be eoacted er modified to address a -perceived "free rider" concern that would al low a public 
seotor union to chaxge a.non-member fm' processing Ws or bc:r grievance without violating the non
member's F:hst Amendmentrlghts.2 Nothing in the Janus decision, as we read it, probllii ts a. public 
secto1· b~gaining unit from having an exclusive repre.sentative, Additionally, tho Janu.r decision 
makes it c)elll' that, if a union is an exclusive representative of a ba.rgnlning unit, 11 musl not 
discriminate against non-members with respect to collective bargnioing activiti.es1 even though 
nonmembers will no longer be required to pay "fair share" fees. Significantly, in the paragraph 
immediately following that relied upon by Respondent, the Janus Court goes on to state, at 2469: 

Nor can such fees be justified on the ground that it would otherwise be un:fail' to 
require a union to bear the duty of fair representation. That duty is a necessary 
concomitant of the authority that a union seeb v.•ben it c;booses to serve as the 
ex.elusive representative of all the employees in a uait. As explained, designating a 
union as the ex_clusive representative c,f ndnmembers substantially restricts the 
nonmembers' rights. Supra, at 2460-2461. Protection of their interests is placed in 
the hands of the union, and if the union were free to disregard or even work against 
those interests, these employees would be wholly unprotected. That is why we said 
many years ago that serious "constitutional questions [ would] arise" if tlie union 

2 Wo note that, en July 8, 20 I 9, Rhode lslBDd Oovemor Gina Raimondo signed compaafou bflls B5259 aad S0712 
into law a11d thereby authorized publio sector UDions, in Rhode Island, to impose fees on nonmembers who requoot 
unlo.n ropn,sen.tation in grievance and/or arbitration proceedings. Unlike Rhode bland, however, Michigan has not 
modified PERA to allow nomnember represente.tion fcr,s. 
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were not subject to the duty to represent all employees fairly. Steele, supra, at 198, 
65 S.Ct 226. 

Similarly, the Janus Court asserted, at 2485, n. 27: 

States can keep their labor-relations systems exactly as they are-only they cannot 
force nonmembers to subsidize public-sector unions. 

We further note that, on remand from the Supreme Court, Mark Janus sought damages fa 
the amount of the agency fees he paid to hls union prior to the Supreme Court's Janus decision. 
In affirming the district court and rejecting this request, the Seventh Circuit analywd the Supreme 
Cowt's Janus holding and concluded that ''the only right the Janus decision recognized is that of 
an objector not to pay any union fees." Janus 'II. AFSCME, Council 31, --· F.3d --, 2019 WL 
5704367, at 4 (7th Cir., 2019) (emphasis in original). 1n coming to this conclusion, the Seventh 
Circuit noted that, after Janus, "even with payments of zero from objectors, the union still enjoys 
the power and attehdant privileges of being the exclusive representative of an emp}oyee unit." Id 
at 4. Additionally, when discussing the principles behind exclusive union representation, the 
Seventh Circuit noted that "Unions designated as exclueive representatives were (and still a.re) 
obligated to represent all employees, union members or not, 'fairly. equitably, and in good faith .'" 
Id. at 1. 

In the present case, Respondent TPOAM is the exclusive representative of all employees 
in Charging Party's bargainillg unit and, under PERA, has a concoonitant duty to represent all 
members of that bargaining unit, regardless of union membership. In seeking to change this, we 
believe Respondent is seeking to change the State's labor relations statute and system, an end at 
odds with the Supreme Court's decision in Janus. See Janus, at 2485, n. 27. Coruequently, the 
ALJ did not err when she found that the Janus decision did not allow Respondent to implement its 
"N'uium:uiuc.r Payment fo1· Labor Roprcoantntion Scrrviooo" Opera.ting Proooduro or to dcilllUld thut 
Charging Party Renner pay for it.'! services in processing his grievance. 

In its exceptions, Respondent also argues that unions and union members now have the 
right under the First Amendment of the U. S. Constitution to refuse to associate with and represent 
free-riding nonmembers. In Sweeney v. Raoul, No, 18-CV-1362, 2019 WL 5892981 (N,D. Ill. 
Nov. 12, 2019), howevel', the United States District Court for the North.em District of lliinois 
recently rejected an identical argument made by Local 150 of the International Union of Operating 
Engineers. In &veeney, Local 150 argued that, after the Supreme Court's decision in Janus, the 
designation of a public employee union as the exclusive representative for a bargaining unit and 
the concomitant duty of the union to represent nonmembers fauly, were unconstitutional under the 
First Amendment. Local 150 specifically argued that the reasoning in Janus allows a union to 
refuse to represent non-union members because "unions and union members have the right under 
the First Amendment to refuse to associate with free-riding nonmembers." In rejecting this 
argument, the Court held that Local 150 was reading Janus too broadly and found: 

Because Janus did not change a union's exclusive representation obligations under 
the [lllinois Public Labor Relations Act], the Court is left with controlling Supreme 
Court precedent enunciated in Minnesota State Bd. for Cmty. Coll. v. Knight, 465 
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U.S. 271, 104 S.Ct. 1058, 79 L.Ed.2d 299 (1984), which Janus did not ovem1le. 
See Bierman v. Dayton, 900 F.3d 570, 574 (8th Cir. 2018) (The Janus "clecision 
never .mentioned Knight, and the constitutionality of exclusive representation 
standing alone was not at issue."). In Knight, the Supreme Court held that 
Minnesota's system of exclusive union representation did not violate First 
Amendment speech or associational rights of non-union members. Id. at 288, 104 
S.Ct. 1058. Based on Knight, the Seventh Circuit has concluded "the IPLRA's 
exclusive-bargaining-representative scheme is constitutionally fum and .not subject 
to heightened scrutiny." Hill v. Sen1ice Employees Int'l Union, 850 F.3d 861, 864 
(7th Cir. 2017). Knight directly controls Local l 50's al'gumeuts and ,L'I still bindiug 
upon the lower courts until the Supreme Court ovecrules it See, e.g., Pl'icfl v. City 
of Chicago, 91511.3d 1107, 1111 (7th Cir. 2019) (oitingAgosttnl v. Felton, 521 
U.S. 203, 237-38, 117 S.Ct 1997, 138 L.Ed.2d 391 (1997)). 

Therefore, Local 150's argument that Illinois' exclusive-bargaining-representative 
scheme is unconstitutional under Janus fails. 

The U. S. District Court's decision in Sweeney is consistent with the Ninth Circuit Court 
of Appeal.s' deci3ion in Mentela v. lns/ae. 916 F.3d 783 (9th Cir., 2019), (State's n1Jt.borizatio.o of 
exclusive bargaining representative did not infringe upo.nFirs-t Amendment rigllts) and tbc United 
States District Court for th.e Eastern District of California's decision in Sweet v. California Ass'n 
of Psychiatric Tec/micians, 2019 WL 4054105 (E.D. Cal., 2019). See also the decision of the 
Supreme Judicial Court of Massachusetts ill Branch v. Commonwealth Employment Relations Bd., 
481 Mass. 810) 120N.E.3d 1163 (2019). 

In view of the foregoing, we also believe that Respondent reads Janus too broadly and 
iguores much of the language of the decision as well as recent pre-0edent interpreting the decision. 
Consequently, we do not believe the First Amendment allowed Respondent to refuse to represent 
nonmembers such as Charging Party. 

In its exceptions, Respondent al.so contends that the ALJ erred when she relied upon certain 
"archaic" decisions of the Nation.el Labor Relations Board (NLRB). The Michigan Supreme 
Court, however, bas long held that since PERA, in its original fonn.. was patterned on tbe NLRA, 
lt was the Legislature j s intent that the Commission would rely o.o Jegal precedejJ_ts developed under 
the NLRA insofar as they applied to the public sector and that the Legislature intended the courtB 
to view the federal labor case law as persuasive preoedeut See Detroit Police Officers A.rs'n v 
City of De1r0Jt, 391 Mich 44, 53, 64 (1974). See also Michigan Employment Relations Comm. v 
Reeths-Pu.ffer School Dist, 391 Mich 253) 259-260 (1974) and St Clair intermediate Sch Dist v 
lnJ.ermediate Educ ~s'n, 458 Mich 540, 556~563 (1998). Si$lliflca.a-tly, in Goolsby v City of 
Detroit, 419 Mlch 651, 660, (1984), the Michigan Supreme Court concluded that since the rights 
nud responsibilities imposed by P'.BRA on labor organizations representing :public sector 
employees were similar to those imposed on Jo.bar organizations representing private S6Ctor 
employees by the NLRA, PERA impliedly imposes on labor organizations representing public 
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sector employees a duty of fair representation, which is similar to the duty imposed by the NLRA 
on labor organizations representing private sector employees. 

In the present case, the NLRB has long held that a union violates the NLRA when it mak~s 
union membership a condition precedent to processing a grievance and that telling represented ' 
employees that a union will only represent them if they are members has the effect of unlawfully 
coercing employees into union membership. See, e.g., Auto Workers Local 1303 (Jervi.r Corp 
Bolivar), 192 NLRB 966 (1971); Lea Industries, 261 NLRB 1136 (1982); Plumbers Local 195 
(Bethlehem Steelj, 291 NLRB 571 (1988); Mail Handlers Local 305 (Postal Service), 292 NLRB 
1216 (1989); Oil Workers Local 3-495 (Hercules, Inc.), 314 NLRB 385 (1994); Joint Council of 
Teamsters Numbers .3, 28, .37, 42, (Lanier Brugh Corporation), 339 NLRB 131 (2003); and United 
Food & Commercial Workers Union, Local 540 (Tyson Foods), 366NLRB No. 105 (2018). 

Similarly, in Machinists Local 697 (HO Canfield Rubber Co), 223 NLRB B32 (1976), the 
Board extended some of these holdings to a case in which the union had made the payment of fees 
by nonmombers a condition of grievance processing. In Machinists Local 697, an employee in 
Virginia, a right to work state, was infonned that the union would not pursue bis grievance unless 
he paid a fee toward the cost of union representation. The employee was not a union member, md 
the local t<'.lld himhisnonmembershipwas the reason for the union's demand fore. fee. The Board 
noted 1hat "a grievance procedure is vital to collective bargaining and ... grievance representation 
is due employees as a matter of right'' and held that "[t]o discriminate against nonmembers by 
charging them for what is due them by right restrains 1hem in the exercise of their statutory rights" 
in violation of the NLRA. See also Hughes Tool Co., 104 NLRB 318, 329 (1953); Electrical 
Workers Local J96 (Cenh'al Telephone Co.), 229 NLRB 469 (1977); Plumbers Local 141, 252 
NLRB 1299 (1980); Exxon Co. U.S.A., 253 NLRB 213 (1980); American Postal Workers (Postal 
Service), 277 NLRB 541 (1985); Furniture Workers Local 282 (Davis Co.), 291 NLRB 182, 183 
(1988); Allied Industrial and Service Workers International Union. Local 1192 (Buckeye Florida 
Corporation), :362 NLRD 1649 (2015); nnd L1TSE, Local 720 (Tropicana La.s Vcgai9), 363 NLRB 
No. 148 (2016). 

Although we recently noted, in Hurley Medical Ctr, 31 MPER 41 (2018), 1hat the 
Com.mission is not bound to follow "every tum and twist" of NLRB case law especially where 
NLRB precedent conflicts with that of tbe Commission or other NLRB precedent, the NLRB 
precedent relied upon by the ALJ in this case is consistent with our own precedent, see Lansing 
School Di.strict> supra, and does not conflict with other NLRB precedent. Conseque.n,tly, we do 
not believe that the ALJ erred when she relied upon certain decisions of the NLRB in concluding 
that Respondent breached its duty of fair representation and violated § 10(2)(a) of PERA. 

In its exceptions, Respondent also argues that the ALJ erred when she failed to recognize 
that its implementation of its operating piocedure requiring norunember payment for 
representation services was an internal union matter that did not impact co11.ditioilll of employment. 
Contrary to Responde.nt's axgument, however, we believe fuat grievance handling is fundamental 
to a union's duty as the exclusive barga:bring agent to represent all members of the barg"ining unit 
without discrimination. Because a union's decision not to represent a unit member in a grievnnce 
or disoiplinarymatter bas a.clear impact on that unit member's terms or conditions of employment 
and the tenns and conditions of other members of tbe batgairung unit, It is not merely an internal' 
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union matter. Moreover, by requiring non-member payment for representation services, a union 
interferes with an employee's § 9 right to refrain from union activities. As we noted in 
Amalgamated Transit Union, Local 26, 30 MPER 22 (2016), the language of§ 10(2)(a) does not 
permit a union to deny an employee the rights provided by§ 9, regardless of whether the union's 
actions have an impact on conditions of employment. See also Saginaw Ed Ass 'n, 29 Iv!PER 21 
(2015) and Teamsters Local 214, 29 lvfi>ER 46 (2015). 

In concluaion, we find that Respondent's "Nonmember Payment for Labor Representation 
Services" Operating Procedure violates § 10(2)(a) of PERA because it unlawfully discriminates 
against nonunion members and restrains employees from exercising their § 9. right to refrain from 
joining or assisting a labor orgmriza.tion. Additionally, we find that the Respondent Union 
breached its duty of fair representation and unlawfully discriminated against and restrained 
Charging Party Renner in the exercise of his§ 9 rights by refus.ing to file or process his grievance 
unless he paid the Union a fee for its services. Although Respondent argues that requiring a union 
to bear the cost of grievance representation for nonmembers in a right to work state is un:fuir, we 
believe Respondent's argument should properly be made to the Michigan legislature and not in 
this fonnn. 

We have considered all other arguments submitted by the parties and conclude that they 
would not change the result in this case, We, therefore, affirm the ALJ's decision and adopt the 
Order recommended by the ALJ. 

MICHIGAN EMPLOYMENT RELATIONS COM!vllSSION 

Dated: __ DE_C_l_0_2_0_19 _ _ _ 
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TRUE COPY 
STATE OF MICHIGAN 

MICHIGAN OFFICE OF ADMINISTRATIVE HEARINGS AND RULES 
MICIDGAN EMPLOYMENT RELATIONS COMMISSION 

In the Matter of: 

TECHNICAL PROFESSIONAL AND OFFICEWORKERS 
ASSOCIATION OF MICHIGAN (TPOAM), 

Labor Organization-Respondent, 

-and-
Case No. CU18-J-034 

Docket No. 18-019077-lv!ERC 

DANIBL LEE RENNER, 
An Individual-Charging. Party. 

APPEARANCES: 

Frank Guido, Police Officers Association of Michigan, for Respondent 

Daniel Lee Renner, appeal.':ing for himself 

DECISION AND RECOMMENDED ORDER 
OF ADMJNISTRAT,(VE LAW JTJDGE 

ON SUMMARY DISPOSITION 

I 

On October 2, 2018, Daniel Lee Renner, an employee of Saginaw County (the 
Employer) filed an unfair labor practice charge against bis collective bargaining 
represeotati.ve, the Technical P.rof~slo.ual And Officcworker::i Alleociation of Michigllll 
(Respondent or the Union) puniuant to Section 10 of the Public Employment Relations 
Aot (PERA.), 1965 PA 379, as amended, MCL 423.210. Pursuant to Section 16 of PER.A, 
the charge WBB assigned to Julie C. Stem, Administrative Law Judge (ALJ) for the 
Michigan Offiee ofAdmlnistrative Hearings and Rules (MOAHR.). 

As discussed below, on September 18, 2018, Rennm received a written warning 
from -the Employer which included this statement, "Any further incidents will lead 10 
progressive discipllwey aoticm, up to and including discharge... Renner alleges that the 
TI.nlon violated PERA by refusing to repre5ent him conceming tbat wri:tten warnlng, ot 
file a. grievance under the collective bargaining agreement., unless Renner agreed to pay 
the Union in advance for lts services. 

On October 18, 2018, the Union filed a motion for summary dismissal asserting 
that there were no genuine issues of fact and that the Union was entitled to smnmaiy 
judgment as a matter of law. Relliler filed p. respoDBe objecting to lh.e motion on October 
23, 2018. On November 13, 2018, I held oral argument on the motion. 
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On Apiil l, 2018, Renner requested that I consider, as part of the record, recent 
actions taken against him by the Employer of a disciplinary nature, The Union opposed 
the l'equest on the grounds that Renner had not shown that the new facts would require a 
different result. I agreed with the Union and rejectedRenner's request on April 5, 2019. 

Based on facts as set forth below, alleged in the parties' pleadings, and not in 
dispute, I make the following conclusions of law and recommend that th.e Commission 
issue the following order. 

The Un:fuir Labor Practice Charge: 

Renner alleges that the Union violated its duty of fair representation toward him 
and Section 10(2)(a) of .PERA, and his rights under PERA's right-to-work ame11dments, 
by refusing to represent him in a disc.iplinary dispute with the Employer unless and until 
Rennel' paid the Union a fee for its services. 

Renner is employed by the Employer as a grounds employee and is a member of a 
bargaining unlt represented by the Union. On or about Marcil 1, 2017, Renner 1•esigoed 
his membership in the Union and exercised his right under Seetion 10(3) of PERA to 
eease paying union dues, fees or assessments. The Uni.on sent Renner a letter 
acknowledging his resignation and informing him that a.s a non-member, he would not be 
allowed to attend union meetings, would not have the right to vote in. ei1hel' contract 
ratification elections or elections for union officers, and would not be eligible for 
coverage under the TPOAM axtended legal representation plan. The letter also listed the 
conditions Renner would have to meet in order to reestablish membership. 

In February 2018, the Union :filed a class action grievance on behalf of Renner 
and his co-workers in the grounds department over changes :in their weekend work 
schedules. The grievance was resolved with a settlement agreement on. or about March 
14, 2018. 

On August 10, 2018, th.a Union, and its affiliated labor organizations the Police 
Officers Association of Michigan (POAM), Command Officers Association of :Michigan 
(COAM), and Firefighters Association ofMk.lligan (FAOM) adopted a union operating 
prooedlll:e entitled "Nonmember Payment for Labor Representation Services." The 
operating procedure, made retroactive to July 23, 2018, ineluded the followiug: 

1.A nonmember that is part of bargaining unit represented by the Union 
{POAM, COAM, TPOAM & FAOM), that i:equests representation 
services, shall be req_ui:red to pay, in advance, for the services rendered. 
The employment related Jssues that a nonmember me.J 1equest paid-for 
services include, but are not limited to: 
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a. Internal investigatory proceedings, including critical incident 
submission of information (reports, statements, or verbal 
questioning- including Weingarten and Garrity related matters); 

b. Employer administrative _proceedings, including department 
hearillga, trial boards, civil service commilision meetings/hearings, 
peusion board meetings/hearings, or any other commission, council 
board or tribunal proceeding; 

c. State administrative proceedings, including, but not limited to, 
repiesentation/un:fuir labor practlce p1'0ceecl:ings (direct not 
coll~tive) before the Michigan Employment Relations 
Commission; 

d. Consultation with a union representative or union legal counsel; 
and 

e. Grievance step meetings, arbitration and post-arbitration matters. 

2. POAM shall detetmine the costs, experues and fees for the providing of 
labor representation services on a case-by-case basis. 

3. The costs, expenses and fees shall include: (a) grievance arbitrator bills; 
(b) alternative dispute resolution agency charges for filing, proccss:in.g and 
administration of arbitration cases (AAA, PMCS and MERC); (c) witness 
fees, including expert wjtness fees; (d) subpoona fees; (e) transcript fees; 
(f) co11rt cosls nml related filing t'ees and expenses; (g) appeDl fees end 
.related costs and expeus~; uud 01) Lhe hourly equivalent of tho wages and 
benefits of the direct provider of services, whether business agent 01· 

attorney. 

4. The nonmember will be advised by a representative of the Union of the 
amount of the service cost, expense and fee to be paid by the nonmember 
prior to the delivery of service. 

5. The ll.Oom.em.ber shall pay fer the services to be rendered, in advance of 
the receipt of services, by credit or debit card, or other financial 
transaction service, as designated by the Union, 

6. In the event the amount of the costs, expenses and fees can.not be 
ealcuJated prior to services bemg provided., the Union shall estlmate the 
e.ntioipaled costs, expenses and fees, which shall be paid by the 
nomDember Jn advance of services being provideEl. 

7. In the event the actual amount of the costs, expenses and fees for 
services exceed the anticipated amount, the nonmember shall be 
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!l 

responsible for payment of the additional amount within seven (7) days 
after transmittal of the notice of payment. In the event of nonpayment 
within the time period specified, further labor representation services shall 
be suspended, with any pending proceedings being adjourned. Failure to 
pay the costs, expenses and fees by the end of business on the tenth (1 orh) 
day after transmittal of the notice for payment, shall result in withdrawal 
and/or dismissal of the matter. Calculation of time period shaU be on the 
day of the transmittal of the .notice, whatever method of delivery is 
preferred, in the sole and exclusive discretion of the Union. The 
calculation of the Lime period shall be inclusive of weekdays and 
weekends. 

8. The Union shall detennine, in its sole and exclusive discretion, the 
Business Agent, Labor Attorney or Local Association Representative that 
will be a5signed to represent the nonmember that has requested labor 
representation services. 

9. A nonmember shall not be allowed to opt-in to unio:. membership 
during the pendency of an employment rel.a.ted issue, as determined by tho 
Union. At the conclusion of such matter. the nonmember shall be allowed 
to opt-in to dues paying union membership. The terms and conditions for 
opt-in shall also be in accordwice with the governing POAM Executive 
Board Resolution, as adopted on May 8, 2015, which include, but are not 
limited to, the following requirements: 

a. Payment to the Union of a $500.00 administrative/user 
reinstatement fee. 

b. Execution of a deduction of union dues/fees authorization form 
with the public employer. 

10. Tue Opei.-aling Procedure Iequiremeri1s, as specified in para.graphs one 
(1) to nine (9), hereinabove, may be waived in fue sole iliscretion of tbe 
Union, if the bargaining unit employee, upon transmittal of notice from 
the Union, reconsiders and changes the decision to be a nonmember; 
p rovided further that the bargaining unit employee submits written 
notification of such decision to the Union office and executes the 
authorization form for dues/fees deduction with the public employer, 
withln fourteen (14) days from the transmittal of the notice from the 
Union. In the event nonmember status is designated due to an a1.Tearage in 

. payment of union dues/fees, the bargainlllg urut etn-ployee will be nllowed 
to restoxe union membership upon payment of all dues/foes in arrears, no 
later than (14) days from the transmittal of the notice from the Union . 

. . , the Union retains the exclusive right to amend, modify, change or 
terminate any policy, rule, practice or procedure, with or without notice. 
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In the fall of 2018, a collective bargaining agreement between the Employer and 
the Union was in effect covering Rennel''s bargaining unit. This collective bargaining 
agreement contained a grievance procedure ending in binding arbitration. Only the Union 
had the right under the agreement to file a written grievance and process that giievance 
through the contractual procedure. 

On September 6, 2018, Renner sent an email to one of his fellow !?,tounds' 
employees asking him not to stnoke around him because of Renner' s medical condition. 
Renner copied his Union representative and supervisor on the email. Renner and the other 
employee then exchanged a series of emails in which the other employee denied smok111g 
anywhere near Renner and Rennet· insisted that he had. On September 18, 2018, Renner 
recejved a written wamlng from the Employer for making what the Employer coo.eluded 
was a false claim about a co-employee and failing to comply with his supervisor's request 
for "mutual cooperation with fellow employees." According to the written warning, the 
supervisor interviewed both the alleged smokeT and another employee and determined 
that Renner' s accusation was false. 

On Septembe,r 20, 2018, Renner submitted a written grievance over ihe reprimand 
to his supe;i:visor on the Employer's foan for its internal grievance procedure. In this 
grievance he refet'red to City rules, the collecti.ve batgalning agreement, and the Bullard~ 
Plawecki Employee Right to Know Act, MCL 423. 501 et seq. He sent a copy to the 
Local Union President, Bl11I1ca Echevarria-Fulgencio and told her that this was a 
grievance at step one of the grievance procedure. Renner asked her to send him the fonns 
oecessru-y to file the grievance at step 2. Toe following day, Renner n:o.d Union Bw;iness 
Agent Jim Cross exchanged a series of em.nils in which Cross explained tb.at any 
assistance by tbe Union would involve a service fee and Re.oner accused the Union of 
violating PERA and rigbt-to-woclc. la.ws by trying to charge him a fee. Cross emailed 
Renner a copy of the Union grievance fonn. 

On September 26, 2018, Renner received a written response from his supervisor 
to his September 20 grievance. The supervisor noted that the internal grievance procedure 
stated that "regular fuU-time and regular part-time employees not covered by a collective 
bargaining agreement" had the right to use that procedure. The supervisoT told Renner be 
did not believe that Renner had the right to use the internal procedure since his position 
was covered by a. collective bargaining agreement. However, he said that he was 
nevertheless responding to the grievance. He wrote that he had reviewed the information 
Renner had provided and believed that the disciplinary action taken WB!l still warranted. 

Later that day, Renner sent an em.ail to Echevania-Fulgencio and Cross informing 
them that he had received a response from his supervisor and asking them to whom he 
should send the information in order to file a grievance under the collective bargaining 
agreement. 

On September 27, 2018, Union counsel Frank Guido sent Renn.er an email which, 
fu'St, noted lhal Renner had exercised his right to opt-out of unlo11 membership. Guido 
told Renner thal while by law he remained part of tbe bargaining unit, "the Union does 
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not owe any duty to you to provide direct representation senices unless you comply with 
the Un.ion Operating Proceda:re which mandates that an opt-out employee may request 
union representation services upon prepayment for services." A summary of the 
procedures was attached to the email 

In the etnail, Guido pro-vjded Renner with an estimate of $420 for the setvices of 
Union representatives in processing his grievance through the third step of the grievance 
procedure, and an additional $870 for "consuitation, review and legal counsel to proceed 
to step 4," Le. arbitration. Rea.ne1 was directed to prepay $1,290 by credit or debit card if 
he was requesting Un.ion assistance in the further processing of his giievance. Renner Wall 

wamed that this was only an estimate, and that if the actual amount exceeded 1he 
esti.tnate, he would have to pay the balance prior to any continuation of services. He was 
also advised that the estimate did not include any additional services in the event the 
grievance proceeded to arbitration, The email also lncluded thesB paragraphs: 

Please be aware that the only process allowed to pursue a grievance:, 
through the CBA steps, is via the Union. The Employer is prohibited from 
direct dealing with an individual employee m regard to the CBA grfovance 
process. Though we are not obligated to advise you of inciividual rights 
uuder the Public Employment Rclations Act (PERA), pursuit of an 
individual grievance is allowed under Section 1 of PERA, which states: 

.. . any mdlvidual employee at any time may present gdevances to 
his employer and have the grioVBUCes adjusted, withcmt intervention 
of the barga:i:o.in.g representative, if the adjustment is not inconsistent 
with the teIIllS of the collective bargaining contract or agreement 
then in effect, provided the bargaining representative has been given 
an opportunity to be prnseul al .sucL. adjmtn1cnt. 

Renner filled out the Union grievance form, signed it, and submitted it to 
Ec.hevarria-Fulgencio an.d Cross by email on October 1, 2018, along with supporting 
documents. He did not pay the Union any money, and the Union did not submit the 
grievance on his behalf. On October 2, 2018, Renner filed the instant chnrge, but 
continued to send Bcilievarria-Fulgencio and Cross emails asking about tl:le status of his 
grievance, including an email on October 16, 2018, asking if the Union had "pllIJlosely 
missed the timeline" for filing the grievance. 

Discussion. and Conclusions of La:w: 

PER.A' s "Freedom lo Work" Amendmlmt~ 
autl the Duty of ral r Rcprcsentali.QD. 

Prior to 2012, PERA contained a provision. then Section 10(2), that explicitly 
affirmed the right of public employers and the unions representing their employees to 
agree that all members of a bro:ga.ioiog unit be required to share in the .financial support of 
the bargaining representative by paying eilhet· dues or a service fee. In addition, Section 
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l O(l)(c), which prohibits a public employer from discriminating in order to encourage or 
discourage union membership, at that time included a proviso stating that this section did 
not prohibit e. public employei.· from making an agreement with an exclusive bargaining 
representative to require employees to pay a service feo as a condition of their 
employment. These provisions became the subject of a Supreme Court case, Abood v Det 
Bd of Ed, 431 US 209 (1977), in which the Supreme Court upheld the constitutionality of 
the provisions in the face of arguments that they violated the nonmember plaintiffs' right 
of .freedom of association under the First and Fourteenth Amendments of the United 
States Constitution. The Abood Court, howeverJ drew a distinction between a union's 
expenses related to collective bai:gaining, for which a union could charge nonmembers, 
and the money it spent on political and ideological a.otivlties. The Court held that that a 
union could not compel nonmembers to contribute to the latter. 

In 2012 PA 349, the Michigan Legislature passed what came to be known as the 
freedom to work amendments to PERA. The amendments removed Section 10(2) and the 
proviso to Section_ lO(l)(c) and. in a new Section 10(3), explicitly made it unlawful for n 
public employer and union to require employees. aa a eondition of obtaining or 
continuing their eniployment, to .. pay any dues, fees, assessment or other charges or 
expenses of any kiod <11r amount or provide anythi.Dg of value to a la.bm· organization or 
bargaining represeatatlve." Public police and fire departments were exempted from this 
prohibition. 2012 PA 349 also amended Section 9 of PERA to state explicitly that publlc 
employees have a cigb.t to .refrain from any the activities protected by Section 9, including 
1he right to foilll, join, or a.s.s:ist in labor organl:zatio.os, and added a. new Section 9(2) that 
prohibits "any person from, by force, intimidation. or unlawful threats, compelling or 
a.ttemptin,g to com_pel any public employee" to financially support a labor organi2ation or 
bargaining representative. 

I'riur lu 2012, Section 10(3)(0.)(i) of PERA had made it unlaw.fi.il for A 1f1hm 
Clrganization or its agents to ''.restrain or coerce public employees in the exercise of the 
righ'ts guaranteed in Section 9." A proviso affumed that Section 10(3)(a)(i) did not 
"impair tbe right of a labor organization to prescribe its own rules with respect to the 
acquisition of membership therein." The freedom to work amendments left the language 
of Section 10(3)(a.)(i) and its proviso in place but they became Section 10(2)(a) of the 
amended statute. 

In addition to amending PERA, the Legislatute, in 2012 PA 348, amended the 
Labor Relations and Mediation Act (LMA), MCL 423.1 et seq, to extend the prohibition 
on requiring nonmembers to pay ageocy fees to private sector employers aod unions in 
Michigan. Thus, Michigan joined the list of20-odd states with so-called "right-to-wru:k'' 
laws aptilicable to private employees, many of whi.ch dated back to the late 1940s and 
1950s. 

J The National Labor Relations Aot (NLltA), 29 USC 150 et seq., covel'lJ most private sector employers u.nd 
employees and preempts most stato regulation of labor .relntlons in the private s11ctor. Section 14(b) of tho 
Nl.RA, howc'Vl:c, exp1lcitly permits slates and tonitlD'I~ to prohibit agreemonts requiring membership in 11 

labor organization aa a condition of employment. 
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ThB Janus Decision 

In Janus v American Federation of State, County and Municipal Employees, 138 
S. Ct. 2448 (201 8), a Supreme Court majority overruled Abood and l1eld thal an Illinois 
statute authorizing the coll.ection of 1DBndatory agency/seniice fees .from employees in 'the 
public sector who chose not to be union members was unaomtltutiooal as it v:iolated the 
free speech rights ofpublia ~mployees by compelling them to subsidize private speech on 
matters of substru)tial public cancer:o. Although i1 suggested that the "strict scrutiny" test 
for examining the co,nstitutiona.lity of statutes might be more appxopriate, the Court noted 
that in previous cases ia.volviog the constitutionality of agency fees it bad applied the less 
demanding '1exacting scrutiny" test Howeve.1·1 the Court held that the Illlnois statute 
could not survlve even wider the less demanding standard. 

Citing Knox v Service Employees International Union, 567 US 298, 310 (2012), 
the Court held that under the "exacting scrutiny" test, a compeUcd subsjdy of private 
speech must "serve a compelling state interest that oennot be achieved through means 
sign.i:fic.antly less restrictive of associational :freedoms." It held U1at that neither state's 
interest m preserving Jabor peace or its interest in avoiding "free riders," Abood's 
justifications for allowing agency foes, -pas:3ed muster undm: that standard. Toa Court 
concluded that avoiding free riders was not a compelling state interest. In its discussion 
of this point, the Couii also said, at 2468-69, 

In any event, whatever unwanted burden is imposed by the represantation 
of nonmembers in disciplinary matters can be eliminated "through means 
aigniflcantly less restrictive of associa11onal freedoms" than the imposition 
of agency fees. Harris, 573 U.S., at--, 134 S Ct, at 2639 (internal 
quotation macks omitted). Individ11al nonmembers could be required to 
pay for /hat ssrvfcc or could be denied 1.rnion rP.pre,wmtatlon altogether. 6 

Thus, agency fees cannot be StJstaioed on the ground that unions would 
otherwise be unwilling to represent nonmembers. [Emphasis added] 

In fn 6, the Court commented: 

There is precede.nt for such arraogementi!. Some States have laws 
providing that, if an employee wi1b. a religious objection to paying an 
agency fee '~:requests the [unionl to use the grievance procedure or 
arbitration.procedure on the employee's behalf. the [union] is authoriud to 
charge the employee for the reasonable cost of using such procedure." 
E.g., Cal. Govt. Code Ann. § 3546.3 (West 2010); cf. ill. Comp. Stat., ch. 
5, § 315/6(g) (2016). This more tailored alternative, if applied to other 
objectors, would prevent :fre'e ridership while imposing a lesser burden on 
First Amendment rights. 

Respondent relies on the statements quoted above to support the lawfulness of its 
"Nonmember Payment for Labor Representation Services" operating procedures and iis 
demand that Renner pay for its services in processing his grievance pursuant to that 
policy. However, the issue in Janus was whether the Illinois statute permitting agency 
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fees as a condition of employm~mt was constitutional under the First Amendment. 
Although this was not an issue before it, it apperu.'S, from the comments quoted above, 
that the Janus Court would not have found a state statute allowing public sector unions to 
charge nonmambers for processing their grievances unconstitutional as a violation of the 
nonmembers First Amendment rights. The issues before me here, however, are not 
constitutional but stati.itory. That is, I must decide whether Respondent's non.member 
policy and its refusal to process Renner' s grievance unless he paid a fee violate PERA as 
that statute is currently written. These are issues offust impression for the Commission. 

Cone v Nevnda Sen1ice Emp/oyeas Union 

Respondent cites Cone v Nevada Servtce Employees Union, SEIU Loc4/ 1107, 
116 Nev 473 (2000) in suppo1t of its claim that its nonmember operating procedures do 
not violate PERA. In Cone, the Supreme Couit of Nevada, a state with a right to work 
statute covering both public and private sector employees, held that it was not an unfair 
labor practice under Nevada's Local Government Employee-Management Relations Act 
(hereinafter the Nevada Aot) for a union representing nonunion members of its 
bargaining unit to chatge these nonmembers fees to represent them in grievance 
meetings, hearings, and arbitrations. It also found that this practice did not violate 
Nevada's separate right to work law. 

The union in Cone represented a bargaining unit of employees of a Nevada public 
hospital. The collective bargaining agreement between the union and the hospital 
contained a provision stating that while the muon agreed to .fairlr, represent all employees 
in the bargaining unit, the hospital recognized the right of the uni.on to charge 
nonmembers "a reasonable service fee for representation in appeals, grievances, and 
hearings." The union's practice, however, was not to charge a fee to nonmembers. 
However, soon after 100 mr.mhr.rn nf the union's bEll'iainini unit resianed their 
membership and -revoked their dues authorization forms, the union ad.opted a new policy. 
This policy, first, established a fee schedule for nonmembers for representation in 
grievance matters nod, second, notified nonmembers 1ba1 they could select outside 
counsel t.o represent them in "collective bargaining mattc.rs."2 AltC\ottgh the l.lll.ion oever 
enforced this policy, a group of nonmembers filed a complaint wlth the Local 
Government Employees Management Relations Board alleging that the policy "interfm:ed 
with, refflained, coerced and discriminated against [them and all nonmembers] in the 
exercise of their right, lfthey chose, to be nonmembers of the union." 

Section 140 of the Nevada Act, NRS 288.140, includes these provisions: 

1.It is the right of every local gove!DIIlent employee, subject to tb.e 
limitations provided in subsections 3 and 4 [ disqualifying certain types of 
government employees from being "" member of an employee 
organization] , to join any employee cuganizat.i.on of the employee's ohoico 

2 Section t9S of the Newda Act guarantees employee organizations the rlght to be represented by an 
attorney when entering into negotiations with a local government employer. 
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or to refrain from joining any employee organization. A local government 
employer shall oot discriminate in any way among its employees on 
account of membership or 11onme.mbership in an employee organization. 

2. The recognition of an employee organization for negotiation, pursuant 
to this chapter, does not preclude any local government employee who ia 
not a member of that employee organization from acting for biznself or 
herself wjth respect to any condition of his or her employment, but any 
action taken on a request or in adjustment of a grievance shall be 
consistent with the terms of an applicable negotiated agreement, if any. 

Section 270 of the Neva.de. Act, like Section 10 of PERA, includes provisions 
prohibiting botll employers and unions from .interfering with, restraining or coercing any 
employee in the exercise of rights guaronteed by the Act, and a provision prohibiting an 
employer from cliscri.miMting with regard to hirlDg, tenure, or 11ID:IlS and conclilioos of 
employment in order to encourage or discourage membership in a labor organization. 
Section 270(2), i11 addition to prohibiting unions from interfering with or restraining or 
coercing em_ployees in the exercise of their rights, also explicitly prohibits them from 
discriminating because of political or personal reasons or affiliations. 

The Nevada right to work statute, NRS 613. 250, reads as follows: 

No pon;on shall be denied the opportunity to obtain or retain employment 
becnuse of nonmemb~ship in a labor organization. nor shall the State, or 
any subdivision thereof or noy corporation, individual or association of 
any kind enter io:to any agreement, written or ornl, which excludes any 
person from employmeJ;it or continuation of employment because of 
nonmembersbip in a labor brKaplzati.on. 

At the time the Cone decision was 'issued, this provision had been interpreted by 
the Nevada Courts as prohl.biting agreements to pay fees to a labor organization in lieu of 
membership dues as a condition of employment. Independent Guard Ass'n v Wackenhut 
Services, 90 Nev 202 (1974). 

Tue Cone Court first rejected the argument that the union's designat.ioa as the 
exclusive baxg~g agent meant that it could n.ot "pick and choose" what services it 
would provide for free and concluded that th.is designation did not prohibit a union from 
charging norunembern a fee for individual grievance representation, It found that it was 
implicit in Section 140(2) of the Nevada Aot, J>Invidi.ng an individual w:itb the right to 
forag!) union representation in dealing wi.tb his or her employer, thai a noo.uni.ou member 
could be required to pay for pursuing his or her own grievance even if the payment was 
made to the union. 

The Cone Court then concluded that the union's policy did not violate NRS 
613.250. It stated that Nevada's right to work law was enacted for the express purpose of 
guaranteeing every individq_al the right to work for a given employer regardless of 
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whether the individual belonged to a union. It held that, unlike an agency shop 
agreement, the payment of a service fee for grievance representation was not a condition 
of employment. The Court noted, "Indeed an individual may opt to hire his or he1· own 
counsel, and t~e1·eby forego giving the union any money at all, without fear of losing his 
or her job." 

The Court next rejected the argument that the union's policy discriminated against 
nonunion members and thereby breached its duty of fair representation as set forth in 
Section 140(1) and Section 270(2) ofthe Nevada Act The Cou1t stated that it found no 
discrimination, coercion, or restraint in requiring nonunion members to pay costs for 
union representation, citing Schaffer v Bd of Ed, 869 SW2d 163 (Mo. Ct. App. 1993), and 
Opinion of the Justices, 401 A2d 135 (Me. L979).3 The Cone Couit nlso cited tho Maine 
Supreme Court's statement that an exclusive bargaining relationship establishes a 
mutuality of obligation, .in that the union has the obligation to represent all employees in 
the bargaining unit without regard to union membership and the employee has a 
cocresponding obligation, if permissible under the collective bargaining agreement and 
union policy, to share in defraying the costs of collective bargaining services from which 
he or she directly benefits. 

I 

The Cone Court concluded its decision with the following patagraph: 

Although appellants cite much pl"flcedeot, including NLRB opinions, in 
support of their posltion, we reject this authority. Preliminarily, we noted 
that this court is not bound by an NLRB decision when it detenni.oes that 
the statutes involved do not fall within the purview of the National Labor 
Relations Act. See Associated Gen. Contractors v Otter Tail Power 
Co,451 F Supp 1207 (DND 1978), (activities not listed in sections seven 
aw.l eight of the Natiomtl. LaLol' Rolntiom Act aro within tho jurisdiction of 
the state courts). Further, we disagree with this authority because it leads 
to an inequitable result that we cannot condone, by essentially requiring 
union members to shoulder the burden of costs associated with nonunion 
members' individual grievance representation. 

NLRB Decisions and Reasoning 

As noted above, there are in excess of 20 states with right to work laws, some of 
them dating back to the 1940s and 1950s, and the juclsdiction of the NLRA extends to 
private sector employers and employees in those states. As the Cone Court noted, its 
conclusion that under Nevada statutes unions could lawfully charge individual 
nonmembers a fee for representing them in the grievance procedure was contrary to the 
National Labor Relations Board's (NLRB or the Board) interpretation of similar 
provisions in the NLRA. In a recent dec:is:ion, Allied Industrial and Service Workers 
International Union, Local 1192 (Buckeye Florida Corporation), 362 NLRB 1649 

l The provision In a atato employee contract in Maino and tho school bo!l?cl policy ln Mlnour1 thm were thf;l 
subject of these deoisiona both requir11d nonunion employees to pay the unlou o "fair share fee" as a 
condition of employment, 
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(2015), the Board's ALl, in a decision adopted by the Board when no exceptions were 
filed, summarized current Board law on this issue as follows: 

Applicable Board law is well settled and unambiguous, This matter arose 
lll the State of Florida, a "right to wor.k" state, and tho collective 
bargaining agreement between the union and the employer contains no 
union security clause. The Union, via its Fair Share Policy, charges 
nonmember employees covered by the collective bargaining agreement a 
fee for processing a. grievance, Under these circumstances, and current 
Board precedent, this Fafr Share Policy violates Section 8 (b )(l )(A) of the 
Act 

Section. 8(b)(l)(A) of the Act prohibits an exclusive bargaining 
representative from restraining or coercing employees in the exercise of 
their Section 7 rights, which includes the right to refrain from joining a 
union. The Board has long held that a union violates Section B(b)(l)(A) 
when it makes union membership a condition to processing a grievance. 
See, e.g., Auto Workers Local 1303 (Jervis Corp Bolivar), 192 NLRB 
966 (1971). In Machinists Local 697 (HO Canfield Rubber Co),223 
NLRB 832 (1976), the Board extended that holding to a case in which 
the union had made payment of fees by nonmembers a condition of 
grievance processing. The Board held [that] doing. so discriminated 
against nonmembers and that to "discr.lmin1lte against .nonmembers by 
charging them for what is due them by right restrains them in the 
exercise of their statutory rights" Id, at 835. relying on Hi,ghes Tool Co, 
104 NLRB 31 (1953), (in which the Board held thnt demanding th11t 
nonmembers pay a fee for grievance and arbitration processing violated 
the union~s obligations under Section 9(a) of the Act wmanting 
revocation of the union's certification.). Thereafter, the Board has 
consistently held 1hat absent a valid union security clause, or in a "right 
to work" state, a union may .not charge nonmembers for processing of 
grievances or other related services because doing so coerces employees 
in the exercise of their Section 7 right to refrain from joining a union. 
Furniture Workers Local 282 (Davis Co), 291 NLRB 182 (1988) and 
American Postal Workers (Postal Services}, 277 NLRB 541 (1985). 

The Board ex.plained its rationale for prohibiting unions from charging fees for 
gcievap.ce processing first in Hughes Tool Co, supra and then in Machinists Local 697 
(11. 0. Canfield Rubber Co), supra. Hughes Tool did not involve an unfair labor practice 
charge, but a motion by a rival union to revoke the certification of a unit's bargaining 
agent. Two different locals represented unit employees, one of which. Local 1, had 
announced that it would henceforth require that employees who were not't.1nion members 
be charged a fee for each grievance and each arbitration proceeding for which the u.oia.n 
served as their representative. The rival union asserted that the fee system violated Local 
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1 's duty to represent all employees in the bargaining unit whether or not they were 
members. Local 1 defended its fee system as a nondiscrhninatory method of equitably 
sharing the costs of representation and argued that prior to the system certain members 
were "weighing our grievance men down with spurious grievances." Local 1 asserted that 
it did not refuse to represent any employee in the bargaining unit but merely required 
:payment to equalize the financial burden arising from the expenses of grievance 
processing and arbitration. 

The Board began its discussion with Section 9(a) of the NLRA. Section 9(a) is 
identical to Section 11 of PERA, and both state that "representatives designated or 
selected for the purposes of collective bargaining by a majority of the employees in a unit 
appropriate for such purposes shnll be the exclusive represento.tive of all the employees i::n 
the unit far the purposes of collective bargaillin.g in respect to rates of pay, wages, hours 
of employment or other conditions of employment." Like Section J 1 of PERJ , Section 
9(a), :in a proviso, states that any individual employee shall havo the right at any time to 
present grievances to his employer and have the grievances adjusted without intervention 
of the bargaining representative, as long as the adjustment is not inconsistent with the 
terms of the collective bargaining agreement and the bargaining representative has been 
given the opportunity to be present at such adjustment. In Hughes, the Board stated that 
it had previously recognized that a labor organization which is granted exclusive 
bargaining rights has, in return, assumed the basic responsibility to act as a genuine 
represen1ative of all the employees in the bargaining unit. The Boe.rd mited Lhat a 
certified representative's status as exclusive representative can be achieved by virtue of 
the support of a bare mujorlty of unit employees, and it held that to n.l.low n t'lll.ion to 
discrirnimrte based on unfon membership would subvert the privileges and rights granted 
to the union by the NLRA. Toe Board then held that since grievance handling plays a 
prominent pact in the reprosentation of employees, the presenta1io.n and adjustment of 
g.rievfillocs iii subjeot to the anmc requirement of nondiscriminatory rt>pr S!;"ntf!lfoo ~ll tbe 
negotiation of a collective bargaining agreement. 

The Board concluded that Congress•s intent in the proviso to Section 9(a) was to 
address the problem of an employee's right to choose to process a grievance without 
interference by bis or her representative versus the representative's interest in preserving 
existing conditions of employment and its tight to bargain. 'Th.e proviso, the Board held, 
did not lessen the union's responsibility with respect to those grievances on whic:b. its aid 
had been requested. Finally, the Board concluded that the grievance and arbitration fees 
charged in the case before it oanflioted with. the union's duty to represent employees in 
grievance proceedings without discrimination. It said, "The duty of the certified 
representative to render such impartial assistance is clearly evaded where some 
employees are forced to pay a price for such helJl or to forego it entirely. " [Emphasis in 
original.] 

In Machinists Local 697, the collective bargaining agreement between the union 
and employer contained a gcievance procedure endin.g in binding arbiti'B.tlon. "Because the 
employer was in Virginia, a right to work state, the collective bargaining agreement was 
prohibited by V:h:gi:nia law from including rm agency shop or other compulsory unioa 
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membership provision. The charging party, a member of the union's bargaining lllli t but 
not ~ union memberi filed six grievances within a period of less than a year. After being 
involuntarily transferred to another job, charging party filed a seventh grievance, and 
filed an eighth after he was notified by the employer later that month that he was to be 
laid off for five days for failure to meet production standards. After charging party filed 
his seventh grievance, the union told him that it would process grievances fo1· 
nonmembers through the first step, but absent an agreement to pay for all costs incurred, 
it would not process them further. 

The Board fust noted that it was undisputed that the union had drawn a distinction. 
between members and nonmembers and, to that extent, bad discriminated against the 
charging party. The Boa.rd framed the issue a.s whether the union' s discrimination against 
nonmembers was such that it restrained or coerced them in the exercise of their Section 7 
rights, or whether the disc..'IUDination was merely a lawful exercise of reasonable 
discretion as the union claimed. 

The Board began its analysis of this issue by noting that it had long held that an 
exclusive bargaining ageoL l.!lkes on the responsihiJjL)' to act as the genuine representative 
of nil employees in its bal'gainlng unit irrespective of union membership or a tutlon 
security contract AB it had in Hughes Tool, the Board held that this responsibility was the 
quid pro quo under the NI.RA for the union's receiving the right to ci:impel an employer 
to bargain wi.1h it in geod faitb despite the fact tbat a substantial minority in the unit mny 
not want to be represented by that particular union OI any uuion at all. The BoBl'd also 
helc;I, as it had in Hughes Tool, that a grievance and arbitration _procedure ls a "a primary 
tool in the implementation of the collective bargaining agreement an.d therefore a vital 
port of collective bargo.inmg. 11 It noted i1 had i.:epeatedly held that a union's duty to avoid 
unfair discrimination extends to the grievallco procedure and that a union could .not 
lli.Wt\tlly refust5 to process U1c gri.cvClilCtJ of an employee in tho unit beo01.11.e he V'/1.'IB a 
nonmember. The Board cited Port Drum Company, 170 NLRB 555, 556, fn. 4 (1968). 
International Union, United Automobile, Aerospace & Agricultural Implement Workers 
of America, UAW, and its Local No. 1303 (Jervis Corp., Bolivar Division), 192 NLRB 
966 (1 97U; United Steelworke7's of-America. Local No. 937, AFL-CIO-CLC (Magma 
Copper Company), 200 NLRB 40 (1972)~ Local Union Nos. 186, 381, 396, et al, 
affiliates of the International Brothethuod o[Teamslers, Chauffeurs, Warehousemen and 
Helpers of Amerioa (United Parcel Service), 203 NLRB 799 (1973); and Intcmrnttonal 
Brotherhood of Electrical Workers, Local Union 1504 (Western Electric Company, Inc.), 
211 NLRB 580 (1974). 

Although admitting that the union in the case before it had not refused outright to 
process charging party's grievance, the ~ oard held that by requiring a fee from 
nonmember employees for services uwWoh are due the latter as a matter of right," the 
union bad, in effect taken the position that it would only represent its members in the 
important area of contract administration. The Board stated that by charging only 
nonmembers for grievance representation, the union had discriminated against 
nonmembers. It concluded that discliminatlng against nonmembers by charging them for 
what was due them by right restrained them in the exercise of their statutory rights under 
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Section 7 of the NLRA, includi.og the dpt to refrain from joining a union, and thus 
violated Section 8(b)(J)(A) oftheNLRA. 

Conclusion 

Despite essential similarities between the Nevada Local Government Employee,. 
Management Relations Act and the NLRA, the Nevada Court in Cone s.nd the NLRB in 
Machinists Local 697 reached opposite conclusions as to whe1her charging nonmembers 
a fee for grievance processing constitutes unlawful discrimination against nonmembers or 
interference with employees' right to refrain from joining a labor organization under 
these statutes. I note that the Cone Court apparently interpreted the Nevada Act as giving 
.individual employees not only the right to present grievances to their employer and have 
them adjruted without assistance from the union but the right to compel their employ~r to 
deal with them and their personal attorneys on grievance matters. Neither Section 11 of 
PERA, nor Section 9(a) of the NLRA insofar as I can determine, has been interpreted as 
giving employees either the latter right or the right as individuals to file and process a 
grievance through the contractual grievance procedure when the tmion will not. However, 
the Court's ultimate holding in Cone did not rest on this distinction. 

The Courts have long held that since PERA, in its original form, was patterned on 
the NLRA, it was the Legislature's intent that the Commission would rely on legal 
precedents developed under the NLRA insofar as they applied to the public sector Bild 
that the Legislature intended the courts to view the federal labor case law as persuasive 
precedent Detroit Police Officers Ass'n v City of Detroit, 391 Mich 44, 53, 64 (1974). 
See also Michigan Employment Relations Comm. v Reeths-PigJer School Dist, 391 Mich 
253, 259-260, (1974) and St Clair Intermediate Sch Dist v Intermediate Educ Ass'n, 458 
Mich 540, 556~563 (1998). In Goolsby v City of Detroit, 419 Mich 651, 660, (1984), the 
Supreme Court concluded that since the rights and responsibilities imposed by PERA on 
labor organizations representing public sector employees were similar to thoBc imposed 
on labor organizations representing private sector employees by the NLRA, PERA 
impliedly imposes on labor organizations representing public sector employees a duty of 
fair representation which is similar to the duty imposed by the NLRA on labor 
organizations representing private sector employees, 

The Commission is not required to follow "every twist and turn of federal 
precedent," even where the pertinent language in PERA is identical to that in the NLRA. 
Kent Co, 21 MPER 61 (2008); Northpointe Behavioral Healthcare Systems, 1997 IvIBRC 
Lab Op 530; Marquette Co Health Dep 't, 1993 .MERC Lab Op 901. Here, however, as 
the ALJ in Buckeye Flon'da Corporation, put it, the Board law is "well settled and 
unambiguous" and the issue is one of first impression for the Commlssion. As the Cone 
Court pointed out, Board law requires unions which are legally barred from compelling 
unit employees to pay an agency fee, and those unions' members, to shoulder the cost of 
grievance representation for nonmembers. I agree with that Court that this is, at least 

4 Like Seotion 10(2Xa) of PERA, Section 8(b)(l)(A) Includes a proviso stating that tho soctlon does n.ot 
"impalr the right of a labor organization to prescribe lt, own rules wlth respect to !be acqulaition or 
retention of membership." The Board in Machlnl.rts, however, did not discuss tho impact of this neotlon on 
the lawfulness of charging nonmembers a fee for grievance processing, 
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arguably, _unfair to those employees who pay dues to support these services. 
Nevertheless, I recommend that the Commission follow Board precedent and, therefore, 
deny Respondent's motion for summary dismissal of the chru:ge.5 As the patties agree 
that there are no genuine issues of material fact and that they have had the opportucity to 
argue the issues of law, I al.so recommend that the Commission find that the Union's 
"Nonmember Payment fol' Labor Representation Services" operating procedures violate 
Section 10(2)(a) of PERA because they unlawfully discriminate against nonunion 
members and restrain employees from exercising their Section 9 right to refrain from 
joining or assisting a labo1· organization. In addition, I recommend that the Commission 
find that the Union unlawfully discriminated against and restraiued Rennoi: in th.e exercise 
of his Section 9 rights by refusing to file or process his grievance unless he paid the 
Union a fee for its services. I recommend, therefore, that the Commission issue the 
following order. 

RECOMlVJENDED ORDER 

Respondent Technical Professional and 0:ffi.ceworkers Association of Michigan, 
its officers and agents, are hereby ordered to: 

1.Cease and desist from discriminating against nonmembers, and from 
interfering with, restraining, and coercing them in the exercise of their 
rlghtto refrain fromjoining or assisting a union. 

2. Cease and desist from refusing to represent nonmembers in grievance or 
disciplinmy matters for which the Respondent nonnally provides 
representation without additional charge unless the nnnmembers pay 
Respondent a fee for its representation; 

3. Rescind or cease and desist from enforcing its ''Nonmember Payment 
for Labor Representation Services" operating procedures adopted on 
August 10, 2018, to the extent that these operating procedures require 
nonmembers to pay Respondent a fee for services Respondent normally 
provides to its members without additional charge; 

4. Cease and desist from demanding that Daniel Renner pay Respondent a 
fee as a condition of Respondent's filing a grievance on bis behalf or 
providing him representation with respect to a disciplinary matter; 

5, If permitted by Rennet's employer, Saginaw County. post the attached 
notice in all places on the employer's premises where Respondent 

s RespoDdent argues In this casa tbal its tight to lmploment these proccdurt.3 i., protected by {he IJrovlso .o 
Sec!lon l0(2)(n) becDJJ!ic the c.bru:glng of fee~ is Bn intamal union matter. Boweve.r, as the NLRB hes held, 
gri.ovBncc pro~ssing 1a HmdnmClll'al to e union's duty, as tha exclus'ivc bnrgai.n.iog agent, to represent oll 
mombon; oflrn bnrgalnlng unit wl hout discrimination. Because a unio11's decision not lo represent a llll!t 
mombor in a grievance or discfplinary matter has a cleor impnot on tho unit mOllllior's ttmns or conditions 
of cmployx:nont, It la not merely an Internal union matter. 
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normally posts notices to its unit members for a period of thirty 
oonseoutive days or provide copies of the notice to unit members by other 
me!IIlS Respondent usually uses to communicate with them. 

lv1ICHIGAN EMPLOYMENT RELATIONS COMMISSION 

Dated: April 25, 2019 

·1 
i .,:rLL£ (' -~~ 
J~C. Stem 
~dminis!Iative Law Judge 
Michigan Office of Adminlstrative Hearings and Rules 
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NOTICE TO EMPLOYEES 

UPONTHEFILlliGOFANUNFAIRLABORPRACTICECHARGEBYDANIELLEE 
RENNER, AN INDIVIDUAL, THE MICHIGAN EMPLOYMENT RELATIONS COMtvITSSION 
HAS FOUND THE TECHNICAL PROFESSIONAL AND OFF1CEWORKERS 
ASSOCIATION OF MICHIGAN (TPOAM) TO HA VE COMMITTED UNFAIR LABOR 
PRACTICES ill VIOLATION OF THE MICHlOANPUBLIC EMPLOYMENT RELATIONS ACT 
(PERA..). PURSUANT TO THE TERMS OF THE COMMISSION'S ORDER, 

WE HEREBY NOTIFY THE MEMBERS OF OUR BARGAINING UNIT THAT: 

WE WILL NOT discriminate against nonmembers of the union, or interfere with, 
restrain or coerce them in the exercise of their right to refrain from joining or assisting 
a union. 

WE WILL NOT refuse to represent nonmembers in grievance or disciplinary matters 
for which we no1n1ally provide representation without additional charge Ullless the 
nonmembers pay us a fee for our representation servicesj 

WE WILL NOT demand that Daniel Lee Renner pay us a fee as a condition of our 
filing a. grievance on his behalf or p1·oviding him with representation with tellpect to a 
discipliruuy matter; 

WE WILL rescind or cease and desist from enforcing our "Nonmembet· Payment for 
Labor Representation Services" operating procedures adopted on August 10, 2018, to 
the extent that these operating procedures require nonmembers to pay u.s a fee for 
services we nonnally pn>vide to om members without additional charge 

TECHNICAL PROFESSIONAL AND OFFICEWORKERS 
ASSOCIATION OF MICHIGAN 

By: ___________ _ 

Title:--------- - ---

Date: _ _ __ _ 

This notice must rcmnln posted for II period of 30 consecutive d11ya and mu6l 11ot bo ultt~rcd, der(\cccl or covorud by uny 
tuntcrlal. Any que.,Uons concern.Ing this notloemny ~o dlrcciau to the office of the M:1chJ1;on .Bm11loym~lJlolnt!ons 
Commission, Cat.!Wuc Pluc1.: 3026 W. Orond:Blvd, Su.Ito 2-7SO, P.O. Box 02988, D0tro1t, M1ch1gor) 48202. rc.ilaphonci 
(313) 456-3Sl0. Cesa No CVl B J-034 
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T~eimnri~w., Pn°@"ii:~ionatll ann.<rll 
Offl.c~w@n°kell~ &so ©iatn.c0n @f 1' n.~Wgau 

27056 Joy Road • Redford, Ml 48239-1949 • (313) 937-9000 , FAX (313) 837-9165 

March 1, 2017 

Dan Renner 
815 Grove Street 
Saginaw, MI 48602 

Re: Union Dues 

Dear Mr. Renner: 

The TPOAMhas been .infoo:o.ed that you f!I'C exercising the option under section 10 (3) of 
tb.e Public Employment Relations Act, MCL 423 .210 (3), to discontinue paying dues to the Union. 

Please be advised that if you do not want to be a member of the union. you will still be a 
part of the bargaining w:rlt, however, your status will not ent;i:tle you to rights enj eyed· by employees 
who opt for union. membership. To tba:t end, you may not hold or seek elective llllion. office, nor 
have any input m collective bargaining ma~ers. You will not be allowed to atten.d union meetings, 
not will you have any voting rights as to either proposed collecti:v:e bargnin.ing agreements or 
elected positio.ns. In. addition, you will not be eligible for coverage under th.e TPOAM extended 
legal represe.ntatiQD. plan.. 

. . If, in the future, you choose to reestablish membership in the union, you 'Will.be readmitted 
to membership upon fuJfillment of the following requirementB and conditions: (1) direct payment 
to t;b.e uniqn office of a $500.0Q administrative/user fee; (2) posting ofth.e admmistrati-ve/user fee 
by the muon to fue approprn1.te account; (3) authorization provided to the :public employer to make 
dues deduction in accordance with. the procedure set forth. in the collective bargaining agreement; 
and ( 4) no less th.an. one payroll period of dues has been deducted by the public employer and 
transmitted to. the union.. 

Should there be any further questions regarding this matter, pl~e contact your TPO.Af4 
Business Agent. · · 

FGqlli 

cc: Lynn Singer, Con.iJ:oller 
Jim Cross, Business Agent . 

Saginaw County Court Brnployees Association 

~ m M 
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FranktGuido 

From.: 
Sent 
To: 
Cc: 

Subject: 
Attachment£ 

Tracking: 

Mr. Renner: 

Frank Guido 
Thursday, September 27, 2018 1:10 PM 
'drenner@saginaqcounty.com'; 'danrenner1970@grnafl.com' 
Blanca Echevarria.tFulgendo; Jim Cross 
9-19-18 Reprimand 
POAM Operating Proced1Jre Summary.docx 

Redpient 

'drenner@saginaqc:ourey.c:cm' 

'danrenner1B70@gmaiLcom' 

Blanca Echevarrta-fulgendo 

JimQ'Dss 

Pallvery 

Delivl!fed: 9/TT /2011! 1:10 PM 

Your email (below) for Union assistance [n the processing of your grievance, has been referred to the undersigned for 
reVlew and response. 

As all parties are aware, you previously exercised your right to opt-out of unTon membership, By law; you re:mam.a-part 
of the bargaining unit, however, the Union does not owe any duty to you to provide direct represe.ntatTon servlces 
unless you comply with the Union Operatlng Procedure whfch mandates that an o}*out employee may request union 
representation services upon prepayment for services. Attached hereto Is a summary of the Union Operatfng 
Procerlure. If you are requesting union assistance In the further processtng of your grievance, the fo[lowing prepayment 
for services must be received by credit or debit card: 

Intern-al Investigatory revlew and processing of grievance (lncludlng meetings internal and Wlth the employ~r} thtrrneh 
contractual steps one through three: Estimated time 7 hours $420.00 
Consultation, review and detennination by legal counsel to proceed to step 4: Estimated time 3 hours $870.00 

Total: $1,290.00 

The stated amount must be paid prior to the Union providing any representation services. 

ln the event you request and prepayfo.r services, be advised that the amount is merely an estimate. If the amount 
exceeds the stated estimate, the bafance must be paid prior to any continuation of sentlces. In addition, the stated 
amount does not rnclude any additional services in the event the matter proceeds to step 4. The Union reserves the 
right, in Its exclusive discretion, to determine ifthe gncl,ance shoulj:I be processed to step 4 arbtt:ratlon. ~ 

please be aware that the only process allowed to pursue a grlevance, through the CBA steps, Is vTa the Union. The 
Employer Is prohfbited from direct dealing with an lndlvidual employee in regard to the CBA grievance process. Though 
we are not obllgated to advise you ofTndividual rights under the Public Employment Relations Act (PERA), pursuit of an 
individual grie\lance ts allowed under sec;tlon 11 of PERA, which states: 

.... any Jndfvidual employee at any time may present grievances to hls employer and have the grtevances 
adjusted, without Intervention of the bargaining representative, if the adjustment Is not inconli~tent with the 
tem1s of the collective bariiiJlnlng contract or agreement then in effect, provfded the bargaining representative 
has been given an opportunity tci be present at such adjustment. 

1 
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.,. 
You, ot course, probably know of that process given your repeated smt.ements to the Union and other members of the 
bargaining unit that you are very experienced in ,labor relations matters. 

Regards, 

Frank A. Guido 
POAM-COAM-1POAM 
General Counsel 

----- ---·-·- - · -·-·-·· ·--- -- .. ... ____ ,, ______ ... -·· 
from: Renner, Dan <drennerr@saglnawcpuaty.com> 
Sent: Wednesday, September 26, 2018 6:55 PM 
To: Echevarrla-Fufgenclo, Blanca <befuJgencio@saginawcountv.con,>; Jtrn Cross <.lcrosst@poam.net> 
Subject: 9-19-18 Reprimand 

9-26-18 

Today I received the step 1 response from Bernie Delaney, now wlth that accordinsto CSA there are ten (10) 
working days for it to be submitted in Wlitl-ng on form .... wlth that I will have all my documentation, proof, cba 
vioJattons, policy violations, laws, video's etc to WHOM by Monday, October 1, 2018? 

please advise to WHOM I should send all my information .•.. agaln I w111 have ALL my arguments etc done and to 
WHOM ever l am told to send by Monday, October 1, 2018 end of business. 

thanks 

Dan Renner 

989 928-0742 

dcinrenner1970@gmail.com 

2. 
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RESOLUTION ADOPTING: 

UNION OPERATING PROCEDURE: 
NONMEMBER PAYMENT FOR LABOR REPRESENTATlON SERVICES 

Eff ectJve: July 2.3., 2018 

Police Officers Association of Michigan (POf\M) 
Command Officers Association of Michigan (COAM) 

Technical1 Professional and Officeworkers Association of Michigan {TPOAM} 
Firefighters Association of Michigan {FAOM) 

Pursuant to a duly made, seconded and unanimously adopted motion, the Executive Board of 
the POAM adopts the folloWing Resolution; thereby giving retroactive effect to the Union 
O!)erating Procedure; Nonmember Payment fer Labor Representation Services, as 
administratively implemented on July 23, 2018: 

Whereas, POAM is an incorporated} not-for-profit, labor organization that has been created 
and operates und~rthe provisions of the Public Employment Relcrtions ActtPERA) and other 
appllcable State and Federal laws; Rnd 

Whereas, POAM, COAMJ TPOAM and FAOM (hereinafter collectively referred to as the "Unionn) 
are affiliate labor organizations; and 

Whereas, the Union represents public employees under the provisions of PERA that are 
designated as "bargaining unit members" irrespective of their status as dues paying union 
members; and 

Whereas, the Union provides labor representation services which are internally designated as 
"direct labor representation services" or ncollective labor representation services;" and 

Whereas, direct labor representation services Involve r~Q~e.D~t!..011.qf 11-_b_ar~l1ing tJ.nit _ 
member in an Individual capacJty, in employment related issues lndudlng, but not limited to, 
crltlcal Incidents, investigatory Interviews, grievance representation and arbitration, and 
adminlstrative representation; and 
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· Whereas, co\lectlve labor representation servlces involve representation of the bargaining unit 
employees collectively, in circumstances such as collectlve bargaining, compulsory interest 
arbitration and certain unfair labor practice proceedings; and 

Whereas, sections 10(3) and 10(4) of PERA, commonly referred to as the "Rlght-to-Work'1 
provislons, establ!sh, In part, that public employees cannot be compelled to: (1) become a 
member of a labor organization; (2) remain a member of a labor arg-anizatlon; or (3) pay a 
·service fee'in lieii ofoieinoe.rship; and ... .,.. . ·· · . .. "' - . -·· ··· . . ,. ·· · .... 

Whereas, The United States Supreme Court in Janus v AFSCME (2018) declared: 

11indMduai nonmembers could be required to pay for that service or could be denied 
union representation altogether." (pg. 17 of slip opinion) 11 

.... There is precedent for 
such arrangements .... 11,Js more tailored alternative, if applied to other objectors, WG1uld 
prevent free ridership" .. ",J (pg. 17 of sllp opinion at footnote 6), . . 
The Supreme Court further stated: 

" .... the employer is required by state law to listen to and to bargain in good faith with 
only the union/ (pg.15 of slip opinion) 

and; 

Whereas, The Court's statement reaffirms that nonmembers cannot bargain directly with a 
public employer concerning wages and benefrts. Only the union, ·as the designated exdusive 
representative, is empowered to negotiate for the bargalning unit, which consists'of members 
and nonmembers. A nonmember, therefore, is prohibited from utilizingthe contractual 
grievance-arbitration procedure, in an indivldual capacity or through private legal 
, e.presentaUon. My grlevance-arbltratlon matter must be pursued exclusl:velythrcugh the 
Union. Absent direct payment to the Union for services, the nonmember Will not have any 
contractual recourse fur a breach of contract daim, including disciplinary matters, and 

Whereas, bargaining unit employees that are dues pay1ng members of the Union, are 
recognized for continued support of the Union and their corresponding receipt of labor 
representation services through the dues that are paid, and will be paid, during the period of 
employmentthat leads to a regular service retirement; and 

Whereas, the Union has determtned that it ls in the best interest of the labor org-anizatlon and 
its dues pay\ng membership to establish an Internal Operatlng Procedure mandating 
nonmembers, that are part of the bargaining untt, in fair exchange for the receipt of requested 
labor representation services, be required to pay the costs, expenses and fees incurred for:such 
services; ttu~refore 

Page 041 
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BE IT RESOLVED, the following "Union Operating Procedure: Nonmember Payment for Labor 
Representation Servlces,11 as administratively implemented by the Union, is hereby adopted 
and granted retroactlve effectto July 23, 2018: 

UNION OPERATING PROCEDURE: 
NONMEMBER PAYMENT FO'R LABOR REPRESENTATION SERVICES 

Effective: July 23, 2018 

Police Officers Association of Michigan (POAM) 
Command Officers Association of Michigan {COAM) 

Technical, Professlonal and Officeworkers Association of Michigan (TPOAM) 
Firefighters Association of Michigan (FAOM) 

The Union Operating Procedure: Nonmember Payment for Labor Representatlon 
Services (hereinafter "Operatlng Procedure") is hereby adtninistratlvely Implemented, effectlve 
July 2.3, 2018. 

1. A nonmember that is a part of a bargaining unit represented by the Union (POAM, 

COAN!, TPOAM, & FAOM), that requests represent-ation services) shall be required to 
pay1 tn advance, fortheseIVices rendered. The employment related issues that a 
nonmember may request paid-for services include, but are not limited to: 

./ Internal Investigatory proceedings, Including critical Incident submission of 

information (reports, statements, or verbal questioning-including 

Weingarten and ~arrfty related matters); 
-I' Employer admintstrative proceedings, including department hearings, trial 

boards, civil service commission meetings/hearings, pension board 
meetings/hearings, or any other commlsslon, co~ncil, board, or tribunal 
proceeding; 

./ State administrative proceedings, inc:ludlng, but not limited to, 
representatlon/unfalr labor practice proceedtngs (direct not collective) before 
the Michigan Employment Relations Commission; 

./ Consult-atlon with a union representative or union legal counselj and 

./ Grlevance step meetings, arbitration and post-arbitration matters. 

Paga 042 
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2. POAM shall determine the costs, expenses and fees for the providing of labor 
representation services on a case-by-case basis. 

3. The costs, expenses and fees shall include: (a) grievance arbitrator bills; (b) 
alternative dispute resolution agency charges for filing, processing and administration 
qf ~r~Jtr~~Qfl 91~~s {Af:.A,. F.M~ ~D.d M~l)~J; Le) Virtil~ fe~~, !n!;!4dln.g fil'P.~rt witngi;~ 
fees; (d) subpoena fees; (e} transcript fees; (f) court costs and related filing fees a.nd 
expensesj (g) appeal fees and related costs and expenses; and (h) the hourly 
equivalent of the wages and beneffts of the direct provider of services, whether 
business agent or attorney. 

4. The nonmember wit! be advised by a representative of the Union of the amount of 
the service cast, expense and fee to be paid by the· nonrnember prior to the delivery 
of seNice. 

5. The. nonmember shall pay for the services to be rendered, in advance of the receipt 
of services, by credit or debit card, or other financial transaction servlce, as 
designated by the Union. 

5. In the eventthe amoL.tnt of the costs, expenses and fees cannot be calc:ulated prior to 
services being provided, the Union shall estimate the anticipated costs, expenses and 
fees1 which shall be paid bytlle nonmember in advance of services being provided. 

7. In the event the actual amount of the costs, expenses and fees for services exceeds 
the anticipated amount, the nonmember shall be responslble for payment of the 
additional amount within seven (7) days after transmittal of the notice for payment. 
In the event of nonpayment withrn the time period specified, further labor 
representation services shall be suspended, with any pending proceedings being , 
adjourned. Fallure to pay the costs1 expenses and fees by the end of bustness on the 
tenth (10th) day aftertransmittal of the notice for payment, shall result in withdrawal 
and/or dismissal of the matter. Calculation of time periods shall begin on the day of 
transmrttal of the notlc:e, whatever method of delivery Is preferred, in the sole and 
exclusive discretion of the Union. The calculatlon of the tlme period shall be lncius!Ve 
of weekdays and weekends. 

8. The Union shall determine, in its sole and exdu~lve discretion, the Business Agent, 
Labor Attorney or Local Assocjation Representative that will be assigned to represent 
the nonmember that has requested labor representation services. 
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, 

9. A nonmember shall not be allowed to opt-ln to union membership 'during the 
pend ency of an employment related issue, as detennlned by the Union. At the 
concluslon of such matter, and upon payment of all costs, expenses and fees related 
to such matter, the nonmember shall be allowed to opt-in to dues paying union 
membership. The terms and conditions for opt-in shall also be in accordance with 
the governing POAM Executive Board Resolution, as adopted on May 8, 201S, which 
include, but are not llmited to, the following requirements: 

v" Payment to the Union of a $500.00 admtnistratlve/user reinstatement fee 
v" Execution of a deductlon of union dues/fees authorization form with the public 

employer 

10. The Operating Procedure requirements, as specified In paragraphs one (1) to nine (9}, 
herelnabove, may be waived in the sole discretlon of the Union, if the bargaining unit 
employee, upon transmittal of notice from the Unlon, reconsiders and changes the 
decision to be a nonmember, provided further that the bargaining unit employee. 
submits written notiiicatlon of such decision to the Union office and executes the 
authorization form for dues/fees deduction wtth the public employer, within 
fourteen (14) days from the transmittal of the notice from the Union. ln the event 
nonmember status ts designated due to an arrearage in payment of union dues/fees, 
the bargaining unit employee will be allowed to re.store unlon membership upon 
payment; pf all dues/fees In arrears, no Ia~erthan fourteen (14) days from the 
tr,m~m'ftti:ll nf the notir.e frc,m thP. llninn. 

BE IT FURTHER RESOLVED, the Union retains the exclusive right to amend, modify, change or 
terminate any policy, rule, practice or procedure, with or without notice. 

Motion by l. tJPJ'IA!l"fo.t'AR . seconded by Sa..ke.r 
the aforestated Resolution and Operating Procedure be hereby adopted. 

. that 

I, Jonathan Pignataro, Union Secretaiy, hereby certify that the above ls a true and correct copy 
of the Resolution adopted at a meeting of the POAM Executive Board on Friday, August 10, 
2.018. 

~ .. /o-r g 

P!lge 044 
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to employees as to application of the Union's 
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UVIPORTAL~ NOTICE TO ALL POAl\1, COAM, TPOAM 
& FAOM BARGAINING UNIT l\1EIVIBERS 

Frank A. Guido 
General Counsel 

Due to the r,ecent Ullited States Supreme Court decision in Jan'IIS vAFSCME (2018), a labor 
organiza&n can M longer re.quire a bargrriumg unit employee to join the unum and pay dues 
or, if a nonme.mher, pay a service fee amount. The Court, h.oweverj made several 
pronouneemen:1$ which affirm that a labor organization does not owe a duty to provide "free 
ri<Ier" services to a nonmember. The following information will be transmJtted to any 
bargaining unii member that refuses union membership, discontinues 1m.io1i membership, or 
'is nwre than thirty (3 0) dtzy9 in tmeara in payment of 1lllion dues/fees. The ffrilure to pay 
union clues/fees. is considered an qfflrmatJve decision to opt--out of union memhersbip. 

An employee that does not want to be a member of the union is still considered, by law, a 
part of the bargaming unit. As anomnember the -employee will not be entitled to rights enjoyed 
by bargaio..ing unit employees that opt for union membership. NOD.member status meanB that the 
employee: 

./ Will not be allowed to give mpu± on collective bargaining issues; 

../ Will not be allowed to participate :in contract 12tificati.on. voting; 

...( Will not be allowed to attend union meetings; _ 

...( Will not be allowed to wte in elections for tlDion. officers; 

./ Will not be allowed to hold union office; and 

./ Will not be eligible for coverage under 1he union extended legal representation plan 

The United States Supreme CourtinJanus v AFSCME (2018) declared: 

"Individual nonmembers could be required to pay for that 11ervice or could be denied 
mtlon representation altogether." (pg. 17 of slip opinion) " .... There is precedent for 
such m:rangemen:ts •••• This mme tailored alternative, jf applied to other objectors, would 
prevent fr~ ridership ••.•.. " (:pg. 17 of slip opinion at footnote 6). · 

The Supreme Court further stated: 

'"' .... the employer is required by state law to listen. to and to bargain in good fuith. with 
only the union." (pg. 15 ofslip opimon:) 
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•' 

The Court's statement reaffirmg that nonmembers cannot bargain ilirectly with a public 
employer concerning wages and benefits. Only the union, as the designated exclusive 
representative, is empowered to negotiate for the bargaining unit, which consists of members and 
nonmembers. For example, anomnember is prohibited from utilizing the contractual grievance
arbitration procedure, in an individual c~acity or through private legal representation. Any 
grievance-arbi1;ration matter must be :pursued exclnsively through the union. Absent direct 
payment to the union for services, tbe nolllllember will not have any contractual recourse for a 
breach of coniract claim, including disciplinary matters. 

In. accord with -the Supreme Court pronormcements, if a nonmember requests service 
from a union representative or union legal counsel concerning an employment related issue, such 
service will only be provided upon payment for that service. The costs, expenses and fees for 
services shall include the pro-nrta amount of compensation for the respective union 
representative or union legal colmBel, as detennined by the uni.on, in its discretion, on a case-by
case basis. As recognized by'tb.e Supreme Court, there is no duty of union.representation owed 
to a nomnember that has not requested, nor made payment for, employment related services, 

The Union OpermiDg Procedure, adopted July 23, 2018, governs nonmember payment for 
services. Pursuant to the Operating Procedure, employment related issues for which service and 
prepayment shall be required include, but are not limited to: 

../ Internal investigatory pro oeedings, including critical incident BC!bmission of 
iII:fonruttion (reports, statements, or verbal questioning); 

../ Employer administrati.ve pxoceeilings, inclu(ijng department hearings, trial boards, 
c:i:vil service commission meetings/hearings, penaion boord mcetingl!/hcarings, or 
any other commiBsion, council, board, or tribunal proceeding; 

../ State adroinistra!ive proceedings, including, but not limited to, 
representatian/anfair labor practice proceedings before the Michigan. Employment 
Rel.a:tions Commission; 

· ../ CoDSUltation with a union representative or union legal counsel; 
../ Grievance step meetings, arbitration. and post-~bitration matters; 
../ Costs, expenses and fees for: grievance arbitrator bills; alternative dispute 

resolution agency charges for filing and. ad.ttrin:istnrton of arbiira:tion cases (AAA, 
FMCS and MERC); witness fees, including expert witness fees; subpoena fees; 
transcript fees; court costs and related filing fees and expenses; appeal fees an.d 
related costs and expenses. 

In the event the amount of the costs. expenses and fees cannot be calculmed prior to 
services bemg provided, the union shall estimate the anti~ated amount which sbrul be paid by 
the nOD.member in advance of services being provided. In 1he event the actual amount of the 
costs, expenses and fees for services exceeds the anticipated amount, the nonmember shall be 

Page 046 



R
EC

EIV
ED

 by M
SC

 1/24/2023 3:31:14 PM

responsible for payment of the addi:tio.nal am.olltl.t within seven (7) days after 1.rimsmittal of the 
notice for :payment, after which services shall be suspended in the event of noil.paymen.t. 

A nonro:ember shall not be allowed to opt-in to union membershiJJ during tb.e pendency of 
an employment related issue, as determined by the Union. The nonmember shall be allovred to 
opt-in to union membership upon conclusion of an. employment related issue, provided the 
.noIID1ember has paid ell costs, expenses and fees assessed by the uni.on for services rendered to 
the nomnember. In additi.oll, the terms and ccmditi.ons for opt-in to union membership shall be 
governed by the Union &ecutive Board Resolution, adopted May 8, 2015, wbiah include the 
following requirements: 

../ Payment to tbe Union of a $500.00 adminisi:rative/nser remstatement tee 
-I' Execution of a dedncti.on of union dues/fees authorization form with the public 

employer 

Those requ:i:rem.errts are waived if an employee reconsiders and changes the decision to be 
e. .nolllllember, provided the employee submits wtitten. notification to tb.e union office and 
executes the sntborlzation form for dues/fees deduction with the pttbli.c employer withln. fourteen 
(14) days :from the date of transmittal of notice to 1he employee. In the event nomnember stRtus 

is designated due to an arrearage :in paym.ent of union dues/fees, the employee will be allowed to 
restore union membership upon payment of all dues/fees in arrears, no later than fourteen (14) 
days :from the date of notice to the employee. 

Page 047 
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CHARGE 
Michigan Department or Licensing and flcguJatory Affairs 

Employment Relations Commission (MERC) 
Labor Relations Division 

Authority: P.A. 380 of 1965, as amended. 
313-456-3510 

INSTRUCTIONS: FIie an origin al and 4 copies of this charge (Tncludlng attachments) with the Employment Relations 
Commission at: Cadlllac Place, 3026W. Grand Boulevard, Suite 2-750, PO Box 02988, Detroit Ml 48202-2988 or 
611 W. Ottawa St., 2nd Floor, PO Box 30015, Lansing, Ml 48909. The Charging Party must serve the Charge on the opposing 
side within the applicable statute of limitations, and must file a statement of service with MERC. 
(Refer to the "How to File s Charge" document under the "Forms'' ll~ a.n.gov/marc.) 

Complete Section 1 If you are filin'g charges against en employer and/or Its agents and representaUves. -or-
Complete Section 2 If you are fifing charges against a labor organ!zatlon and/or Its agents and rapresentaUves. 

1, EMPI..CNER AGAJNST WHICH THE CHARGE IS BROUGHT Check appropriate box: 0 Private O Governmental 

Name and Address: 

2. LABOR ORGANIZArlON AGAINST WHICH THE CHARGE IS BROUGHT 

Name and Address: 

Jim Cross, Business Agent, POAM/COAMff POAM 
27056 Joy Road 
Redford, Ml 48239-1949 

3. CHARGE 

Pursuant to the ~ Public Employment Relations Act (PERAi (cross oul one), the 
unders igned charges that the above-named party has engaged in or Is engaging in unfair labor prac1ices within 
the meaning of the Act. 

On en attached sheet you must provide a clear and concise stetement of the facts which olfege a violation Qf the 
LMA or PERA, including the date of occurrenc~ of each partlclllar act and the names of the agents of ttle charged 
party who engaged In the complained of conducL The charge should describe who did what and when they dicl it, 
and briefly explain why such actions constitute a violation of the LMA or PERA. 

The Commission may reject a charge for failure to include the required lnformatlcm. However, It Is not necessary to 
present your case In full at this time. Documentary materiel and exhibits ordinarily should not be submitted with 
this charge form. 

4. Name and Address of Party Ffling Charge (Charging Party) Telephone Number: 

(if labor orgsnlzation, give full name, including looel name end number) 
Dan Renner ( 989 ) 928-0742 
815 Grove Street, Saginaw Ml 48602 

5. List ALL related MERC case(s) (if ony): N/A 
(Name of partlss) 

Cesa No: Judge: 

Case No.: Judge: 

I have read this -~a and it Is true to the best of my knowledge and belief. 
Email: 

denrenner1970@gmall.com 
~~ ---- TelephoneJCe/1 No.: 

Signature of Aepreeentatlvc/Peraon Filing Charge 989 928-0742 

Print Nome nndTitle~ °'-~1-\'6 
Fax No.: 

'\::::>'n~ R.N~\Jy" 
N/A 

StrootAgdrot 
ll. 

I City]~ 1s~ Zip Code: L\~t ).._ 
~\"'$ i\/'t\"-l4. ~' '~\~w 

Tho Oepartmonl of Licensing and R~utatc,Y Affalra wtll not diacr1mlnste against any Individual or group becauao of race, sex, roligton, age, nallonal orlgln, color, marttal 
,tawa, dlu bltlty, or pollUcol bettors. If you need asststanca with reeding, wrlUng, hearing, ate., under the Americans wtlh OlaabtllUes Act, you may make your needs known 

lC this agency. Page 048 
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I 

September 22, 2018 

Department of Licensing and Regulatory Affairs 
Bufeou o-r Employment Relations 
Cadillac Place 
3026 W. Grand Boulevard, Suite 2·760 
PO Box0298B 
Detroit, Ml 48202·2988 

My nema Is Dan Renner1 I work far Saginaw County Munlclpallty (specifically the grounds department}, on 
September 19, 2018 1 received a written reprimand ft'ommy employer, now',Vlth that I followed county policy as well 
as Union Contra cl (TPOAM) and filed e grievance at step one. 

Now I have enacted my Freedom to Work right a few years ego. 

I em trylng to be pro.acttve and requested from my union President a oopy of the grievance form, In anijclpeUon that 
the employer Yl'.111 not settle my gr1evence at step 1. The union president sent my lhformallon to Business Agent Jim 
Cross, Who sent me a few emahs of which I responded, and he lndlca ed that unless I pay a service fee they wlll not 
help with grievance. 

I have attached that emall chain 

Now legally I do NOT belleve they can do this and would Ilka/hope that perhaps someone at LARA can/will assist me 
as to what I should do .... perhaps file a charge etc. 

Sincerely 

Dan Renner 

815 Grove Streat 

Saginaw, Ml 48602 

(989) 928-0742 

panrenner 1970@omall,com 

°'.- ~~~,~ 

L °' -r-. C\ \ \~s Cl\ ~ v-.\ 'd cR 
~ awy ~'-~\J...b~ ~'\1""- c~~ 

O\~~\~*. \~~~ VY') 

Page 049 



R
EC

EIV
ED

 by M
SC

 1/24/2023 3:31:14 PM

Gmail - TPOAM Grievance Form(s) 

Gmail 

TPOAM Grievance Form(s) 
2 messages 

Renner, Dan <drenner@saginawcourrly .com> 

Page 1 of 3 

Dan Renner <danrenner1970@gmail.com> 

Thu, Sep 20, 2018 al 7:1 e PM 
To: "Echevarrla-Fulgencio, Blanca" <befulgenclo@saginawcounty.com> 

Blanca, 

l have submitted a TPOAM grievance at level one In accordance with Article 5 (B) 
Section 4, Step 1 to Bernie Delaney today September 20, 2018. 

With that I don't expect him to settle/resolve so please send me whatever form(s) I am 
required to fill out In accordance with Article 5(8) Section 4 step 2. 

If possible please send via PDF. 

Respectfully 

Dan Renner 
989 928-0742 

Renner, Dan <drennar@saginawcounty.com> 
To: Dan Renner <danrenner1970@gmall.com> 

Get outlook for iOS 

From: Renner, Dan 
Sent: Friday, September 21, 2018 12:18:53 PM 
To: Jim Cross 
Cc: Echevarria-Fuigenclo, Blanca 
Subject: Re: TPOAM Grievance Form(s) 

Fri, Sap 21, 2018 at 12:19 PM 

It is seeming very clear I am going to be discrlminated and Intimidated and bullled, I will do leg work fill out 
forms, follow Cba and county policy and law to the letter and if not represented In accordance with Lara I 
wl/1 do as needed 

Respectfully 

Dan Renner 

Cc: LARA 

Get Outlook for iOS 

Page 050 
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Gmail - TPOAM Grievance Form(s) 

From: Renner, Dan 
Sent: Friday, September 21, 2018 12:08:25 PM 
To: Jim Cross 
Cc: Echevarria-Fulgenclo, Blanca 
Subject: Re: TPOAM Grievance Form(s) 

\/Vhere does It say I have to do 
My beck rights that is optional 

Get Outlook for iOS 

From: Renner, Dan 
Sent: Friday, September 21, 2018 12:04:22 PM 
To: Jim Cross 
Cc: Echevarria-Fulgencro, Blanca 
Subject: Re: TPOAM Grievance Form(s) 

What law says I have to pay? Please provide statute In Michigan right to work state? 

Get Outroo fo 

From: Jim Cross <Jcross@poam.neb> 
Sent: Friday, September 21, 2018 12:02:06 PM 
To: Renner, Dan 
Cc: Echevarria-Fulgencio, Blanca 
Subject: RE: TPOAM Grievance Form(s) 

Dan, 

Page 2 of 3 

As I've stated before, any assistance by the union will involve a service fee. We will need some advance 
notice. 

Jim Cross 

Business Agent, POAM/COAM/T'POAM 

(989) 372-4993 

From: Renner, Dan <drenner@saginawcounty.com> 
Sent: Friday, September 21, 201 a 11 :58 AM 
To: Jim cross <Jcross@poam.net> 
Cc: Echeva,rta-Fulgenclo, Blanca <befulgenclo@saglnawcounty.com> 
Subject: Re: TPOAM Grievance Form(s) 

Are you telllng me I am being charged for filing a grievance?? 

Page 051 
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Ginail - TPOAM Grievance Form(s) 

Get Outlook for iOS 

From: Jim Cross <Jcros.s@poam.net> 
Sent: Friday, September 21, 2018 11 :55:11 AM 
To: Renner, Dan 
Cc: Echevarrta-Fulgenclo, Blanca 
Subject: FW: TPOAM Grievance Form(s) 

Dan, 

Page 3 of 3 

I've attached the POAM grievance form for you. If you have any further need, please get them to me as 
early as possible so that you can take care of the service fee In advance. 

Slncerely, 

Jim Cross 

Business Agent, POAM/COAMrfPOAM 

(989) 372.4993 

From: Blanca Echevan1a-Fulgenclo <befulgenclo@saglnawcounty.com> 
Sent: Friday, September 21, 2015 10:57 AM 
To: Jim Cross <Jcross@poam.net> 
Subject Fwd: TPOAM Grievance Form(s) 

Blanca R. Echevarrla-Futgenclo 
Deputy Clerk/Saginaw County Employee Association TPOAM President 
10th Circuit Court Records 
111 s. Michigan Ave. 
Saginaw, Ml 48602 
(989) 780-5543 
befulgenclo@saglnawcounty.com 

(Quoted text hidden] 

Peije 052 
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Gmail - 9-19-18 Reprimand 

1'1 Gmail 

9-19-18 Reprimand 
1 O messages 

Page 1 of 5 

Dan Renner <danrenner1970@gmail.com> 

Renner, Dan <drenner@saginawcounty.com> Wed, Sep 26, 2018 at 6:55 PM 
To: "Echevarria-Fulgenclo, Blanca" <befulgenclo@saginawcounty.com>, Jim Cross <Jcross@poam.net> 

9-26-18 

Today I received the step 1 response from Bernie Delaney1 now with that according to 
CSA there are ten (10) working days for it to be submitted in writing on form .... with that I 
will have all my documentation1 proof, cba violations1 policy violations1 laws1 video's etc 
to WHOM by Monday, October 11 2018? 

please advise to Wl--lOM I should send all my information .... again I will have ALL my 
arguments etc done and to WHOM ever I am told to send by Monday, October 1, 2018 
end of business. 

thanks 

Dan Renner 
989 928-07 42 
danrenner1970@gmail.com 

Renner1 Dan <drenner@saglnawcounty.com> 
To: Dan Renner <danrenner1970@gmail.com> 

From: Jim Cross <Jcross@poam.net> 
Sent: Wednesday, September 26, 2018 7:05 PM 
To: Renner, Dan 
Subject: Read: 9-19-18 Reprimand 

Your message 

To: Jim Cross 

Wed, Sep 26, 2018 at 7:22 PM 

Subject: 9-1 9-18 Reprimand 
Sent: Wednesday, September 26, 2018 6:55:28 PM (UTC-05:00) Eastern Time (US & Canada) 

was read on Wednesday, September 26, 2018 7:05:46 PM (UTC-05:00) Eastern Time (US & 
Canada). 

https ://mail.google.com/mail/u/O?ik=b750c3 de4f&view=pt&search=all&permthi d=thread-... P9~~ ~7~018 
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Grnail - 9-19-18 Reprimand Page 2 of 5 

Renner, Dan c::drenner@saglnawcounty.com> 
To: Dan Renner <danrenner1970@gmall.com> 

Thu, Sep 27, 2018 at 7:03 AM 

Get Outlook for iOS 

From: Renner, Dan 
Sent: Wednesday, September 26, 2018 7:22:48 PM 
To: Dan Renner 
Subject: Fw: 9-19-18 Reprimand 

[Ouclcd tcxc hiddan] 

Frank Guido <FGuldo@poam.net> Thu, Sep 27, 2018 at 1:09 PM 
To: "drenner@saglnaqcounty.com• <drenner@saglnaqcounty.com>, "danrenner1970@gmail.com• 
c::danrenner1970@gmail.com> 
Cc: Blanca Echevarrie-Fulgenclo <befulgenclo@saglnawcounty.com>, Jim Cross <Jcross@poam.net> 

Mr. Renner: 

Your email (below) for Union assistance In the processing of your grievance, has been referred to the 
underslgn~d for review and response. 

As all parties are aware, you previously exercised your right to opt-out of union membership. By law, you 
remain a part e'f'lhe bargaining unit, however, the Union does not owe any duty to you to provide direct 
representation services unless you comply with the Union Operating Procedure which mandates that an 
opt-out employee may req1,1esl union representation services upon prepayment for servrces. Attached 
hereto Is a summary of L11e Union Operatlrig Procedure. If you are requesting union assistance In the 
further proeesslng of your grievance, the following prepayment for services must be received by credit or 
debit card: 

Interna l Investigatory review and processing of grievance (including meetings internal and with the 
employer) through contractual steps one through three: Estimated trme 7 hours $420.00 

consultation, review and determination by legal counsel to proceed to step 4: Estimated time 3 hours 
$870.00 

Total: $1,290.00 

The stated amount must be paid prior to the Union providing any representation services. 

In !he event you request end prepay for services. be advised that the amount ls merely an estimate. If the 
amount exceeds the staled estimate, the balance must be paid prior to any continuation of services. In 
addition, the stated amount does not Include any addltlonal services Jn the event the matter proceeds to 

Page 054 
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Gmail- 9-19-18 Reprimand Page 3 of 5 

step 4. The Union reserves the right, in its exclusive discretion, to determine If the grievance should be 
processed to step 4 arbitration. 

Please be aware that the only process allowed to pursue a grievance, through the CBA steps, ls via the 
Union. The Employer Is prohibited from direct dealing with an Individual employee In regard to the CSA 
grievance process. Though we are not obligated to advise you of Individual rights under the Public 
Employment Relations Act (PERA), pursull of an Individual grievance Is allowed under section 11 of PERA, 
which states: 

.... any lndlvldual employee al any time may present grievances to his employer and have the 
grie.vances adjusted, withoul lntervenllsn of the bargaining representelfve, If the adJustrnent Is not 
Inconsistent with the terms of the collectlve bargaining contract or agmemenl t l1en In effect, 
provided the bargaining representative has been given an opportunity to be present at such 
adjustment. 

You, of course, probably know of that process given your repeated statements to the Union and other 
members of the bargaining unit that you are very experienced In labor relations matters. 

Regards, 

Frank A. Guido 

POAM-COAM-TPOAM 

General Counsel 

From: Renner. Dan <drennar@saglnawcounty.com> 
Sent: Wednesday, September 26, 2018 6:55 PM 
To: Echevarrie.-Fulgencio, Blanca <befl.llgenclo@saglnawcounty.com>; Jim Cross <Jcross@poam.net> 
Subject: 9-19-18 Reprimand 

(Quolt?d lexl hidden] 

l@ POAM Operating Procedure Summary.docx 
27K 

Frank Guido <FGuldo@poam.net> Thu, Sep 27, 2018 at 1 :11 PM 
To: "drenner@saglnawcounty.com" <drenner@saglnawcounty.com>, "danrenner1970@gmall.com" 
<danrenner1970@gmalt.com> 

Pa90 055 
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Gmail - 9-19-18 Reprimand Page 4 of 5 

Cc: Blanca Echevarria-Fulgenclo <befulgenclo@saglnawcounty.com>, Jim Cross <Jcross@poam.net> 

[Quoted text hidden] 

Frank Guido <FGuldo@poam.net> Thu, Sep 27, 2018 at 1:13 PM 
To: "drenner@saglnawcounty.com" <drenner@saglnawcounty.com>, "danrenner1970@gmall.com" 
<danrenner1970@gmall.com> 
Cc: Blanca Echevarrla-Fulgencio <befulgenclo@saglnawcounty.com>, Jlrn Cross <Jcross@poam.net> 

(Quolcd lex! riiddenj 

~ POAM Operating Procedure Summary.docx 
27K 

Renner, Dan <drenner@saglnawcounty.com> Thu, Sep 27, 2018 at 2:37 PM 
To: Frank Guido <fgufdo@poem.net>, "danrenner1970@gmall.com" <danrenner1970@gmall.com> 
Cc: "Echevarrla-Fulgenolo, Blanca'' <befulgenclo@saglnawoaunty.com>, Jim Cross <Jcross@poam.net> 

I have forwarded this to Lara 

Get Outlook for iOS 

From: Frank Guido <FGuido@poam.net> 
Sent: Thursday, September 27, 20181:11:47 PM 
To: Renner, Dan; danrenner1970@gmail.com 
Cc: Echevarrla-Fulgencio, Blanca; Jim Cross 
Subject: RE: 9-19-18 Reprimand 

(Ouolod lcxl hidde11] 

Renner, Dan <drenner@saglnawcounty.com> 
To: Dan Renner <danrenner1970@gmail.com> 

Get outlook for IOS 

From: Renner, Dan 
Sent: Thursday, September 27, 2018 2:37:43 PM 
To: Frank Guido; danrenner1970@gmail.com 
Cc: Echevarrla-Fulgenclo, Blanca; Jim Cross 
Subject: Re: 9-19-18 Reprimand 

[Ouot<>d le;,.\ hldd,,n) 

Thu, Sep 27, 2018 at 2:40 PM 

Renner, Dan <(lrenner@saglnawcounly.com> Thu, Sep 27, 2018 at 2:50 PM 
To: Frank Guido <fguldo@poam.net>, "danrenner1970@gmall.corn" <danrenne<1970@gmall.com> 
Cc: "Echevarrla-Fulgenolo, Blanca" <b'efulganclo@saglnawcounty.com>, Jim Cross <jcrnss@poarn.net> 

1 sent this to Lara with my dfr charge. I will stlll by close of buslness on Monday do all leg work etc and 
send grievance to all on this email as according Ftw law I must pe represented 
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Gmail - 9-19-18 Reprimand 

Get Outlook for iOS 

From: Renner, Dan 
Sent: Thursday, September 27, 2018 2:37:43 PM 
To: Frank Guido; danrenner1970@gmail.com 
Cc: Echevarrla-Fulgenclo, Blanca; Jim Cross 
Subject: Re: 9-19-18 Reprimand 

[OL1ot~d text hidd~n] 

Page 5 of 5 

Frank Guido <FGuido@poam.net> Thu, Sep 27, 2018 at 3:04 PM 
To: "Renner, Dan" <drenner@sagJnawcounty.com> 
Cc: "danrenner1970@gmall.oom" <danrenner1970@gmell.c0m>, "Echavarrla-Fulgenclo, Blanca" 
<befulgenclo@saglnawcounty.oorn>, Jim Cross <Jcross@poam.nel> 

Mr. Renner: 

You have my earller 113Sponse. It Is your choice lo file a charge-we Will defend as we have In tho past. 
C!ealy, you do not understand lhal tile Union is wlll lng to provide to you direct represenlion-howaver, per 
the Janus Supreme Court decision-If, as an opt-out person, you want seN!ces, you do no! get to be a 
free-rider. 

You will not receive any further response concerning the grievance If you choose to not pay for 
representation services. 

Frank A. Guido 
POAM-COAM-TPOAM 
General Counsel 

Sent from my IPhone 
[Quote<! c.xt hidden} 
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PUBLIC EMPLOYMENT RELATIONS 
Act 336 of 1947 

AN ACT to prohibit strikes by certain public employees; to provide review from disciplinary action with 
respect thereto; to provide for the mediation of grievances and the holding of elections; to declare and protect 
the rights and privileges of public employees; to require certain provisions in collective bargaining 
agreements; to prescribe means of enforcement and penalties for the violation of the provisions of this act· 
and to make appropriations. ' 

History: 1947, Act 336, Bff. Oct. 11, 1947;-Am. 1965, Act 379, lmd, Eff. July 23, 1965;-Am. 2011, Act 9, lmd. Eff. Ma.r. 16, 
2011;-Am. 2012, Act 53, lmd. Eff. Mu. 16, 2012, 

Popular oacne! Public Employment RclatiollB 

The People of the State of Michigan enact: 

423.201 Definitions; rights of publlc employees. 
Sec. 1. (1) As used in this act: 
(a) "Bargaining representative" means a labor organization recognized by an employer or certified by the 

commission as the sole and exclusive bargaining representative of certain employees of the employer. 
(b) "Commission" means the employment relations commission created in section 3 of 1939 PA 1? 6, MCL 

423.3. 
(c) "Intermediate school district" means that term as defined in section 4 of the revised school code, 1976 

PA 451, MCL 380.4. 
(d) 't.ockuut'' m eans the temporary withholdlng of work from a group of employees by shutting down the 

operation of the employer to bring pressure upon the nffected employees or tha bargnlning representative, or 
both, ta nocept the employer's terms o( Gott!ement of a !a.bar di~uto, 

(o) "Public employee" means 11n individual holding a position by appointment or crnployment in the 
g-0vemmcnt of this state, in the goverriment of l or more of the political subdivisions of this state, in the 
public achoo I service in a public or special. district, in the service of an authority, commission, or board, or in 
any oti1e.r bmoll'b ofU1e public service, subject to the following exceptions: 

(i) Asi individual employed by a private org,enization or entity who provides services under a time-limited 
contract with this state or 11 po!ltical subdivision of th.is state or who receives a direct or indirect government 
subsidy in his or her private employment is not an employee of this state or that politica.l subdivision, and is 
not a public employee. This provision shall not be superseded by any interlocal agreement, memorand1.1m of 
undoral~ding, memorandum of commit:toent, or other document simiJar to these. 

(ii) If, by April 9, 2000, a public school employer that is th.e chief executive officer serving in a school 
district of the frrst class under part SA of the revised school code, 1976 PA 451, MCL 380.371 to 380.376, 
issues an order detennining that it is in the best Interests of the school district, then a public school 
administrator employed by that school district is not a public employee for purposes of this act. The exception 
under thls subparagraph applies to public school ndrrunistrators employed by that school district after the dnto 
of the order described ID this subpnragraph wbe!her or not the chief executive officer remains in place in the 
school district. This exception does not prohibit the chief executive officer or board of a school distrlct of the 
first class or its designee from having informal meetings with public school administrators to discuss wages 
and working conditions. 

(ii~ An individual serving as a graduate student research assistant or in nn equivalent position, a student 
participating in interoollcgiate athle tics on behalf of n public univc.rsity in this Slate, or aoy Individual whose 
position docs not hnve sufficient indicla of an employer-employee relationship u3ing the 20-fnctor test 
announced by the internal revenue service of the United States department of trcaliUI)' in revenue ruling 
87-41 , 1987-1 C.B. 296 is not a. public employee entitled to representation or collective borgllining rights 
under this act. 

(f) "PubUc school academy" means a public school academy or strict discipline academy organized under 
the revised school code, L976 PA 451, MCL 380.1 to 380.1852. 

(g) ~Public so.hool administrator" means a superintendent, assistant superintendent, chief business official, 
principal, or assistant p.rincipnl employed by a school district, Intermediate school district, or public school 
academy. 

(b) ''Public scbooJ employer" means n public employer that is the board of a school district, illtennedlatc 
school district, or public school academy; is the chief executive officer of n_ school district In whicb. a 5choal 
refonn board lsin place undCT part SA of the revised school code, 1976 PA 451, MCL 380.371 to 380.376; or 
is the govemlng board of a joint endeavor or consortium consisting of any oombi.no.1100 of school dlstricts, 
Rend11!1!d fr1dny, JUl)' 12, 2019 Poge 1 Mlchlgen Complied Lawe Complete Through PA 47 of2019 
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employees evidenced by a petition signed by the majority and delivered to the commission, or upon request of 
any public emptoycr of tho employees, the commission fortbwi1h shal.l mediate the grievances set fonh In the 
petition or notice, and for the purposes of mediating tbe grievances, the cornmiss_ion shall e,'<:erclsc the powers 

· and authority conferred upon the comrntssion by sections l O acd 11 of Act No. 176 of the Public Acts of 
1939, as am.ended, being sections 423 .10 11Dd 423 .11 of the Michigan Compiled Laws. 

(2) At least 60 days before the expiration date of a collective bargaining agreement, the parties shall notify 
the commission of the status of negotiations. If tho dlspute remains unresolved 30 days after the notification 
on the status of negotiations and a request fat mediation is not received, the commission shall appoint a 
mediator. 

History: 1947, Act 336, Eff. Oct. 11, 1947;-CL 1948, 423.207;-Am. 1965, Act 379, Imd. Eff. July 23, 196S~Am. 1973, Act 2S, 
Jrnd. Eff. Juno 14, 1973;-Am. 1976, Aot 18, Imd. Eff. Feb, 20, 1976. 

Popular- namo: Public Employment RelatioDB 

423.207a Additional mediation. 
Sec. 7a. (l) In addition to mediation conducted under section 7, if a public school employer and a 

barg11.1ning representative of a bargaining u.olt of its employees mutually agree that an impasse has bet:n 
reached in collective bargaining between them, the parties may agree to participate in additional mad.iation 
under I.bis section. 

(2) If parties described in subsection (1) agree to participate in mediation under this section, then not later 
than 30 days after the date of impasse, each of the panies shall appoint 1 individual to represent the party in 
the mecijation, and those 2 representatives shall select through a mutually agreed process a neutral third party 
to act as the. mediator. The mediator e.nd the 2 representatives shall meet to attempt to agree to a 
recommended settlement of the impasse. 

(3) Not later tha.n 30 days after appo~.otment of a mediator under Bub section (2), if the representatives of the 
parties mutually agree on a recommended settlement of the impasse, the representatives each shall present the 
recommended settlement to the party he or she represents for approvaJ. 

(4) lf l or both of the parties fail to ratify a recommended settlement described ia subsection (3) within the 
30-day time limit specified in subsection (3), the public school employer m.ny implement unilaterally its last 
offer of settlement made before the impasse occuned. This section does not limit or otherwise affect a public 
school employer's ability to unilaterally implement all or part of its bargaining position as otherwise provided 
by law. 

(5) Both parties shall share equally any expenses of mediation conducted under this section. 
History: Add. 1994, Act 112, Eff. Mar. 30, 199S. 
Popular name: Public Employment Relations 

423.208 Repealed. 1965, Act 379, lmd. Eff. July 23, 1965. 
Compiler•, note: The repeated section provided penaltiell for incltias public employees to strike. 

Populnr name: Publlo Employment Relations 

423.209 Public employees; rights; prohibited conduct; violation; civil fine. 
Sec. 9. (1) Public employees may do any of the following: 
(a) Organize together or form, Join, or assist in labor organizations; engage in lawful concerted activities 

for the purpose of collective negotiation or bargaining or other mutual aid and protection; or negotiate or 
bargain collectively with their public employers through representatives of their own free choice. 

(b) Refrain from any or all of the activities identified in subdivision (a). 
(2) No person shall by force, intimidation, or unlawful threats compel or attempt to compel any public 

employee to do any of the following: 
(a) Become or remain a member of a labor organization or bargaining representative or otherwise affiliate 

with or financially support a labor organization or bargaining representative. 
(b) Refrain from engaging in employment or refrain from joining a labor organization or bargaining 

representative or otherwise affiliating with or financially supporting a labor organization or bargaining 
representative. 

(c) Pay to any charitable organization or third party an amount that is in lieu of, equivalent to, or llDY 
portion of dues, fees, assessments, or other charges or expenses required of members of or public employees 
represented by a labor organization or bargaining representative. 

( d) Pay the costs of an independent examiner verification as described in section 10(9). 
(3) A person who violates subsection (2) is liable for a civil fine of not more than $500.00. A civil fine 

recovered under this section shall be submitted to the state treasurer for deposit in the general fund of this 
Rendered Friday, July 12, 2019 Page 6 
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state. 
History: Add. 1965, Act 379, Imd. Eff. July 23, 1965;-Am. 2D12, Act 349, Eff. Mar. 28, 2013;-Am. 2014, Act 414, lmd. Elf. Dec. 

30, 2014. 

Compiler's note: Enacting section I of Acl 349 of2012 provide11: 
"Enacting 1ection I. If any put or partB of this act are found to be in conflict with the stare coostitution of 1963, lhe United States 

con•titution, or federal law, 1his a.cl shall be. implemented to tho. maximum extent th11 the s1nt11 cpnst\tution of 1963, the United States 
constitution, and federal law pcmiit, Any provision held invalid or !noporutivc sh.all be .sGvcrablc .from the ~malning por1ion1 of this act," 

Ene.otlng section 1 of Act 414 of2014 provides: 
''Ence.ting section I. If lilly pan or parts of chi! act are found to be In -conflict with the Btato conttirul.!on of 1963, tho Unll~d Statta 

constitution, or fcdcl1ll law, this ~.cl shall be implemented lo the maximum extent th 111 the SIB.le constltut!on of 1?63, tile UnJtod SCate.1 
constitution, and fcdol1ll la.w pcnnit. Aily provision held invalid or inoperable ehnU be ,cvenblo from~ n,maining partia1111 oftbi.11.cL" 

Popular name: Public Employment Relations 

423.210 Prohibited conduct by publlc employer or officer or agent; prohibited conduct by 
labor organization; conduct not required as condition for obtaining or continuing public 
employment; exception; enforceability of agreement, contract, understanding, or practice; 
jurisdiction of court; appropriation; violation; civil fine; verification by Independent 
examiner; declaration Identifying local bargaining units; civil action. 
Sec. 10. (1) A public employer or an officer or agent of a public employer shall not do any of the 

following: 
(a) Interfere with, restrain, or coerce publlc employees in the exercise of their rights guaranteed in section 

9. 
(b) Initiate, create, dominate, coo.tribute to, or interfere with the forn:ration or administration of Slly labor 

organization. A public school employer's use of public school resources to assist a labor ocganize.tion in 
collecting dues or service fees from wages of public school employees is a prohibited contribution to the 
administration of a labor organization. However, a public school employer's collection of dues or service fees 
pursuant to a collective bargaining agreement that is in effect on March 16, 2012 is not prohibited until the 
agreement expires or is terminated, extended, or renewed. A public employer may permit employees to confer 
with e. labor organization during working hours without loss of time or pay. 

(c) Discriminate in regard to hire, terms, or other conditions of employment to encourage or discourage 
membership in a labor organization. 

(d) Discriminate against a public employee because he or she bas given testimony or instituted proceedings 
under this act. 

( e) Refuse to bargain collectively with the representatives of its public employees, subject to section 11. 
(2) A labor organization or its agents shall not do any of the following: 
(a) Restrain or coerce public employees in the exercise of the rights guaranteed in section 9. This 

subdivision does not impair the right of a labor organization to prescribe its own rules with respect to the 
acquisition or retention of membership. 

(b) Restrain or coerce a public employer in the selection of its representatives for the purposes of collective 
bargaining or the adjustment of grievances. 

(c) Cause or attempt to cause a public employer to discriminate against a. public employee in violation of 
subsection (l)(c). 

(d) Refuse to bargain collectively with a public employer, provided it is the representative of the public 
employer's employees, subject to section 11. 

(3) Except as provided in subsection (4), an individual shall not be required as a condition of obtaining or 
continuing public employment to do any of the following: 

(a) Refrain or resign from membership in, voluntary affiliation with, or voluntary financial support of a 
labor organization or bargaining representative. 

(b) Become or remain a member of a labor organization or bargaining representative. 
(c) Pay any dues, fees, assessments, or other charges or expenses of any kind or amount, or provide 

anything of value to a labor organization or bargaining representative. 
(d) Pay to any charitable organization or third party any amount that is in lieu of, equivalent to, or any 

portion of dues, fees, assessments, or other charges or expenses required of members of or public employees 
represented by a labor organization or bargaining representative, 

(4) The application of subsection (3) is subject to the following: 
(a) Subsection (3) does not apply to any of the followlng: 
(i) A public police or fire department employee or any person who seeks to become employed as a public 

police or fire department employee as that term is defined under section 2 of 1969 PA 312, MCL 423.232. 
(ii) A state police trooper or sergeant who is granted rights under section 5 of article XI of the state 

Rendered Friday, July 12. 2019 Page 7 Michigan Complied Lawe Completa Through PA471;1r2019 
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constirution of 1963 or any individual who seeks to become employed as n state police trooper or ~ergeant 
(b) Ar;y person described in subdivision (a), or a tabor organization or b~gaining re:presentativo 

representing persons described in subdivision (a) and a public employer or this state may agree th.at all 
employees in the bargaining unit shaU share fairly in the .financial support of the labor organization or their 
exclusive bargaining representative by paying a fee to the labor organization or exclusive bargaining 
repre;;entative that may be equivalent to the amount of dues uniformly required of members of the labor 
organization or exclusive bargaining representative. Section 9(2) shall not be construed to interfere with the 
right of a public employer or this state end a labor organization or bargaining representative to enter into or 
lawfully administer such an agreement as it relates to the employees or persoos descn'bed in subdivision (a). 

(c) lf any of the exclusions in subdivision {a)(i) or (ii) are found to be invalid by a court, the following 
apply: 

(i) The individuals described in the exclusion found to be invalid shall no longer be excepted from the 
application of subsection (3). 

(ii) Subdivision (b) does not apply to individuals described in the invalid exclusion. 
(5) An agreement, contra.ct, understanding, or practice between or involving a public employer, labor 

organization, or bargaining representative that violates subsection (3) is unlawful and unenforceable. This 
subsection applies only to an agreement, contract, understanding, or practice that takes effect or is extended or 
renewed after March 28, 2013. 

(6) The court of appeals has excluBive original jurisdiction over any action challenging the validity of 
subsection (3), (4), or (5). The court of appeals shall hear the action in ao expedited manner. 

(7) For fiscal year 2012-2013, $1,000,000.00 is appropriated to the department oflicensing and regulatory 
affairs to be expended to do all of the following regarding 2012 PA 349: 

(a) Respond to public inquiries regarding 2012 PA 349. 
(b) Provide the commission with sufficient staff and other resources to implement 2012 PA 349. 
(c) Infonn public employers, public employees, and labor organizations concerning their rights and 

responsibilities under 2012 PA 349. 
( d) Any other purposes that the director of the department of licensing and regulatory affairs determines in 

his or her discretion are necessary to implement 2012 PA 349. 
(8) A person, public employer, or labor organization that violates subsection (3) is liable for a civil fine of 

oat more than $500.00. A civil fine recovered under this section shall be submitted to the state treasurer for 
deposit in the general fund of this state. 

(9) By July 1 of each year, eaoh exclusive bar.gaining representative that represents public emp1oyeos in 
this state shall have an independent examiner verify tbe eXL:lusive bargai.i:ting representative's calc.ulntion of all 
expenditures attributed to the costs of collective bargaining, contract administration, and grievance adjustment 
during the prior calendar year and shall file that verification with the commission. The commission shall make 
the exclusive bargaining representative's calculations available to the public on the commission's website. The 
exclusive bargainlng representative shall also file a declaration identifying the local bargaining units that are 
represented. Local bargaining units identified in the declaration filed by the exclusive bargainlng 
representative are not required to file a separate calculation of all expenditures attributed to the coats of 
collective bargaining, contract administration, and grievance adjustment. For fiscal year 2011-2012, 
$100,000.00 is appropriated to the commission for the costs of implementing this subsection. For fiscal year 
2014-2015, $100,000.00 is appropriated to the commission for the costs of implementing this subsection. 

(10) Except for actions required to be brought under subsection (6), a person who suffers an injury as a 
result of a violation or threatened violation of subsection (3) may bring a civil action for damages, injunctive 
relief, or both. ID addition, a court shall award court costs and reasonable attorney fees to a plaintiff who 
prevails in an action brought under this subsection. Remedies provided in this subsection are independent of 
and in nddition to other penalties and remedies prescribed by this act. 

History: Add, 1965, Act 379, Imd. Eff. July 23, 1965;-Am. 1973, Act 25, lrnd. Eff'. June 14, 1973;-Am. 2012, Act H, Imd. Eff. 
Mar. 16, 2012;--Am. 2012, Act 349, Bff. Mar. 28, 2013:---Am. 2014, Act 414, lmd. Eff. Dec. 30, 2014. 

Conttltu tloa.allry: 1n wwt v fcrriz E~c.uJty 6.wu;inJion, SOO tJS 507; 111 S Ct I !>SO; 1 I 4 L Ed 2d 572 (l.991 ). the Uoitcd States 
Supreme C.iun betd that I ai 1Jt:c1tl~c,bn111M1ing ttnil conmru!lan lly m.o.y compel lu employca lo subsi~ an.I)' cert.o.ln union ~c1ivltlcs. 
"[fin di: l<mDlnlng which 11Ct!vltic, 11 lllllnn conillltlltlonblly l'lllY c.lmnc to dim:titina cmployo:CJ - cbot11c.11blo ectlvilic:i mwl (1) be 
'geOl'lllllo' !o calleellve--b11rgnloiag ea!ivlty; (2.) b.o justified by the govcmma:nt'1 vltAl polley lnt=t ID labor peace All.d avoiding 'free 
ride,s'; and C:l) Doi algll.ificantly add 10 Lhe burdectlng of ~e 5PW:li that ls Inherent in the a!lowsm:o of on agen,;y or uwoo 1bop." 

Rullng on lhc rcipondent union', dlsputed activitica, the Cow1 held: 
(I) nc l'l:.lpomksu fflllY Dal ci1,u11a the lilnds or objcotlug 11.mploycc:, far a prognm d~-,isncd 10 1ccure fllnd.5 for Michl~ publlc 

oduce.lfoa or ro rlbBI portion of a. 1mlon py,lillcolian lrull repar!J 011 !hose aolivillaa. Tba Coun !aund none of the notiv ltles Hlo ha ori.=n11;d 
toward the.ratification or implemonmtion ofpetitionar'B collective-bargaining agn:eroeot." 

(2) The reBpaodent may bill dissenting employees for their sba.re of general collcctive-barpining costa of tho slate or national parent 
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union. ~e district court hed found these costs lo be germane to collectlve bargaining and similar support services; the court agreed with 
tbc fi.11dmg. 

(3) The respondent may not charge for the expenses of litigation that docs not concern the dlsse-ntlng employee&' barn&ining unit or, 
by extension, union literature reporting on such activities. The Cou1t found extm-unit li1iga·lion to be promibcd by the Pint Ammdmcnt 
of the United States Constitution because it is "more akin lo lobbying in both kind and effect" and not germane to a union's activitlcs a., 
an exclusive b11rgalnlng egent-

(4) The rupondent ma.y nc;it blll for certain public reletlooa acllvit{e.s. The Court a_tet~: "trJho ... eorivillu ... enlollcd speech of o 
politicnl nature In a public forum. Moro lmporfanl, pub Uc speech in support of tho teaching profeesion gcot:relly ls not ,ufficiently relatod 
to the wilon'a collCillive.-bugalnlng !tiuctlon., ta juatl.fy compclllng disaontlng employee! ta suppott it. B~ptwion of this kind cxtC11ds 
beyond the negotiatlo1111.nd grlcvonac-fCllolution contc1lls 11.0d lrnpoac, a .rubnan!ially grmar·burdl!..CJ upon Fir.it Amomdmeritrighl.S ... . " 

(5) The re1poo1ioot may charge ror thoso portlons of a union publtcarlon th.It coo.com teaching lllld edw:ation gcoonJ.Jy, proCcnfo.nBI 
dcvclopnum~ Wlllmploymcnt, jcb oppnctunitiu, unla.n awazd prognmu, and mL!c:ellnncous m.11Lmn. Tho Co\lrt noted thnc tuoh 
io.formationil.! rupport servlces are nei.l.hc:r political nor public in nanw end that e,cpcndilllres for 1hsm booef!t all, with111Jt addltiWl.lll 
infringements upon the Flnt Amendment. 

(6) The n;apond<rt1l may bill for foci to send dclogntc.1 to s!:<IJe and naJionol affiliated oonvantlana. The Court found that pllttioipation 
by local membcn ill tbe formnl a.ctivlllca of tho pa.rent is an lmponailt bcr:tefll of sffilla.tlon l.[lrl an essential part of & union's discl111rge of 
its duties 11.!1 a bOIJlainins agent. 

CJ) The respondent may charge eitpenses incidenlol to preparation for a alrik:o which, had it occurred, would have bceo illege \ under 
Michigan law. Tho Court, noting that the Michigan Legislature had imposed no restriction, atated there was no Firat Amendment 
Urnitation on auob charges. The Court added that such expeneas are "substantively indistinguishable from thou appurunont to 
collective-barga.lning negotiations ... enure to the direct benefit of members of tho di~~nten' unit ... and impose no additional burden 
upon First Amendment rights." 

Compiler'& note: Bnactfng section I of Act349 of2012 provides: 
"Enacting section I. If any part or pam of this act a.re found to be In conflict with the state constitution of 1963, the United States 

constitution, or federel law, this act shall be implemented to the maximum extent that the stare constitution of 1963, the United Slates 
constitution, and federal law permit. Any provision held !nvaUd or Inoperative she.Ube severable from the remaining portions of this aot." 

Enacting section l of Act 414 of20!4 provides: 
''Enacting section J, If any part or parts of this act are found to be In conflict with the atate constitution of 1963, the United States 

con,titutlon, or federal law, th!J act thall be Implemented to tho maximum cxll:!Jt that the slab: comtlrutina of 1963, the United Stato, 
constitution, antl federal law pea:ni.t. Any provision held Invalid or lnopanblc 1b11.ll be severable from the 1cmn!olng portiom ofthia act.'' 

Popular name: Public Employment Relations 

423-211 Public employees; designation of bargaining representatives; grievances of 
Individual employees. 
Sec. 11. Representatives designated or selected for purposes of collective bargaining by the majority of the 

public employees in a unit appropriate for such purposes, shall be the ex.elusive representatives of all the 
public employees in such unit for the purposes of collective bargaining in respect to rates of pay, wages, hours 
of employment or other conditions of employment, and shall be so recognized by the public employer: 
Provided, That any individual employee at any time may present grievances to his employer and have the 
grievances adjusted, without intervention of the bargaining representative, if the adjustment is not inconsistent 
with the terms of a collective bergaiaing contract or agreement then in effect, provided that the bargaining 
representative has been given opportunity to be present at such adjustment. 

HI.story: Add. 1965, Act 3,79, lmd. Eff. July 23, l96S. 
Popular n11mc: Public Employment Relations 

423.212 Collective bargaining representative; petition; investigation; notice; hearing; 
election by secret ballot; certification of results; consent election. 
Sec. 12. When a petition is filed, in accordance with rules promulgated by the commission: 
(a) By a public employee or group of pu'pllc employees, or an individll!ll or labor organization acting in 

their behalf, alleging that 30% or more of the public employees within e. urut claimed to be appropriate for 
such purpose wish to be represented for collective bargaining and that their public employer declines to 
recogni:ie their representative as the representative defined in section 11, or assert that the individual or labor 
organization, whfoh is certified or is being currently recognized by their public employer as the bargaining 
rc:prcsootative, is no longer o. representative 11.B defined in section 11; or 

{b) By a public employer or his representative alleging that l or more individuals or labor organizations 
ho.vo presented to him a claim to be recognized as the representative defined in section 11; The conunis&ion 
shall investigatp the petition and, lf it nn.s reasonable cause to believe that a question of representation exists, 
shall provide an appropriate hearing after due notice. Ifth.e comml!sion finds upon th.e record of tbc hearing 
that aucb a question of representation exists, lt shall direct Rll election by secret ballot and sball certify lh 
rosults thereof. Nothing in this section shall be construw to prohlbit thG waiving of bearings by stlpulatioa for 
the purpose cfa consent election in conformity with the rules of the commission. 

History: Add, 196S, Act 379, lmd. Eff, July 23, 1965;-Arn. 1976, Act 18, Irnd. Efi'. Feb. 20, 1976. 

Populu name: Pub!Jo Employment Reletlona 
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Admlnlrtratlve ruleJl: R 423.101 et seq. of the Michlg!Jl Admlnbtratlvc Code. 

423.213 Decision as to appropriate collective bargaining unit: supervisor of fire fighting 
personnel. 
Sec. 13. The commlssion sh.all decide in each case, to Insure public employees the fuLI beaefit of their right 

to self-organization., to collective bargaining and otherwise to effectuate the policies of t~s act, the unit 
appropr,iate for the pUI))OSes of collective be,[gaining as provided In section 9e of Act No. 176 of the Public 
Acts of 1919, as amended, being section 423.9e of the Mlchlgan Compiled Laws: Provided, That in any fire 
department, or any department in whole or part engaged in, or having the responsibility of, fire fighting, no 
person subordinat1a1 to a fire commission, fire commissioner, safety director, or other simflar administrative 
agency or administrator, shall be deemed to be a supervisor. 

Hlatory: Add. 1965, Acl 379, lmd. Eff. July 23, 1965;-Am. 1976, Aot 18, lmd. Eff. Feb. 20, 1976. 

Popular name: Publlc Employment Relations 

423.214 Elections; eligibility to vote: rules; runoff election; effect of collective bargaining 
agreement; bargaining unit of public. employer consisting of Individuals not publlc 
employees as invalid and void. 
Sec. 14. (1) An election shall not be directed in any bargaining unit or any subdivision within which, in the 

preceding 12-month period, a valid election WBB b,eld. The commission shall determine who is el!gible to vote 
in the election and shall promulgate rules governing the election. In an election involving more than 2 
choices, if none of the choices on the ballot receives a majority vote, a runoff election shall be conducted 
between the 2 choices receiving the 2 largest numbers of valid votes cast in the election. An election shall not 
be directed in any bargaining unit or subdivision of any bargaining unit if there is in force and effect a valid 
collective bargaining agreement that was not prematurely extended and that is of fixed duration. A collective 
bargaining agreement does not bar an election upon the petition of persons not parties to the collective 
bargaining agreement if more than 3 years hEwe elapsed since the agreement's execution or last timely 
renewal, whichever was later. 

(2) An election shall not be directed for, and the commission or a public employer shall not recognize, a. 
bargaining unit of a public employer consisting of individuals who are not public employees. A bargaining 
unit that is formed or recognized in violation. of this Bubsection is invalid and void. 

Hlstory1 Add. 1965", Act 379, Imd. Eff. July 23, 1965;--Am. 1976, Act 18, Imd. Eff. Feb. 20, 19,6;--Am. 2012, Aol 76, Irnd. Eff. 
Apr. 10, 2012;-Am. 2012, Act 349, Eft Mar. 28, 2013. 

Cornpllu's nota: Enacting section I of A.ct 349 of2012 provides: 
"Enacting section 1. I£ any part or parts of this act are found to be In conflict with the et.ate conatitution of 1963, the United Stat•s 

constitution, or fed~al Jaw, this act ahall be lmplomcntod to the maximum extent that tho state coc1tltu1ion of 1963, the United States 
constitulion, and federal la.w pennit. Any provision held invalid or inoperative shall bo sevcrablo from the remaining portions of this aoL" 

Popular name: Public Employment RelatioCll 
Adm[nistratJve rule1: R 423.101 et seq. oftbe Mlchigan Administrative Code. 

423.2.15 Collective bargaining; duties of employer, public school employer, and employees' 
representative; prohibited subjects between public school employer and bar9alning 
representative of employee; placement of public school In state school reform/redesign 
school district or under chief executive officer; effect of financial stability and choice act; 
selection method for certain departments or boards; prohibited subjects of bargaining; 
duties: costs of independent examiner verification. 
Sec. 15, (1) A public employer shall bargain collectively with the representatives of its employees as 

described in section 11 and may make and enter into collective bargaining agreements wlth those 
representatives. Except as otherwise provided in this section, for the purposes of this section, to bargain 
collectively is to perform the mutual obligation of the employer and the representative of the employees to 
meet at reasonable times and confer in good faith with respect to wages, hours, and other terms and conditions 
of employment, or to negotiate an agreement, or any question arising under the agreement, and to execute a 
written contract, ordinance, or resolution incorporating any agreement reached if requested by either party, 
but this obligation does not c01µpel either party to agree to a proposal or make a concession. 

(2) A public school employer has the responsibility, authority, and right to manage and direct on behalf of 
the pubHc the operations and activities o Uie public schools under its cootroL 

(3) Colleotivo bargahung- between t1 _public school employer and a bargaining representative of its 
employees shall .not include any of the followiD_g subjects: 

(a) Who is or will be the policyholder of an employee group insurance benefit. Thie subdivision does not 
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regard to any agreement of the parties to extend or honor the collective bargaining agreement during pending 
negotiations for a successor collective bargaining agreement 

(b) "Increased costs" in regard to insurance benefits means the difference in premiums or illustrated rates 
between the prior year and the current coverage year. Toe difference shall be calculated based on changes in 
costs by category of coverage and not on changes in individual employee marital or dependent status. 

Hiatoey: Add. 2011, Act 54, Irnd. Eff. June 8, 2011:--Am. 2014, Act 322, Imd. Eff. Oct. lS, 2014. 

CompUer's note: lri subseoliori (4)(b), the reference to "lS.269" evidectly 1hould be a reference ta "l S.569." 
In sub~eotion (4)(b), the reference to "JS.264" evidently should be a reference 10 "15.564." 
Popular name: Public Employment Relations 

423,216 Violations of MCL 423.210 as unfair labor practices; remedies; procedures. 
Sec. 16. Violations of the provisions of section 10 shall be deemed to be unfair labor practices remediable 

by the commission in the following manner: 
(a) Whenever it is charged that any person has engaged in or is engaging in any such unfair labor practice, 

the commission, or any agent designated by the commission for such purposes, may issue and cause to be 
served upon the person a complaint stating the charges in that respect, and containing a notice of hearing 
before the commission or a commissioner thereof, or before a designated agent, at a place therein fixed, not 
less than 5 days after the serving of the complaint. No complaint shall issue based upon any unfair labor 
practice occurring more than 6 months prior to the filing of the charge with the commission and the service of 
a copy thereof upon the person against whom the charge is made, unless the person aggrieved thereby was 
prevented from filing the charge by reason of service in the armed forces, in which event the 6-month period 
shall be computed from the day of his discharge. Any complaint may be amended by the commissioner or 
agent conducting the hearing or the commission, at any time prior to the issuance of an order based thereon. 
Toe person upon whom the complaint is served may file an answer to the original or amended complaint end 
appear in person or otherwise and give testimony at the place and time fixed in the complaint. In the 
discretion of the commissioner or agent conducting the hearing or the commission, any other person may be 
allowed to intervene in the proceeding and to present testimony. Any proceeding shall be conducted pursuant 
to chapter 4 of Act No. 306 of the Public Acts of 1969, as amended, being sections 24.271 to 24.287 of the 
Michigan Compiled Laws. 

(b) The testimony taken by the commissioner, agent, or the conunission shall be reduced to writing and 
filed with the commission. Thereafter the commission upon notice may take further testimony or hear 
argument. If upon the preponderance of the testimony taken the commission is of the opinion that any person 
named in the complaint has engaged in or is engaging in the unfair labor practice, then it shall state its 
findings of fact and shall issue and cause to be served on the person an order requiring him to cease and desist 
from the unfair labor practice, and to take such affirmative action including reinstatement of employees with 
or without back pay, as wit! effectuate the policies of this act. The order may further require the person to 
make reports from time to time showing the extent to which he has complied with the order. If upon the 
preponderance of the testimony taken the commission is not of the opinion that the person named in the 
complaint has engaged in or is engaging in the unfair labor practice, then the commission shall state its 
findings of fact and shall issue an order dismissing the complaint. No order of the commission shall require 
the reinstatement of any individual as an employee who has been suspended or discharged, or the payment to 
him of any back pay, if the individual was suspended or discharged for cause. If the evidence is presented 
before a commissioner of the commission, or before examiners thereof, the commissioner, or examiners shall 
issue and cause to be served on the parties to the proceeding a proposed report, together with a recommended 
order, which shall be filed with the commission, and if an exception is not filed within 20 days after service 
thereof upon the parties, or within such further period as the commission may euthorJze, the recommended 
order sh&ll become the order of the commission and become effective as prescribed in the order, 

(c) Until the record lo a c11se .has been filed inn court, the commission at ti.DY time, itpon reasonable notice 
and in such manner as it deems i;>ropet, may modify or set esid11, In whole or in po.rt, any finding or order 
made or issued by it 

(d) The commission or any prevailing party may petition the court of appeals for the enfurcement of the 
order and for appropriate temporary relief or restraining order, and shall file in the court the record in the 
proceedings. Upon 1he filing of the petition, the court shall cause notice thereof to be served upon the person, 
and thereupon shall have jurisdiction of the proceeding and shall summarily grant such temporary or 
permanent relief or restraining order as it deems Just end p1oper, enforcing, modifying, enforcing as so 
modified, or setting as!dfl in whole or in part the order of the commfasion. No objection that has not been 
urged before the commission, its commissioner or agent, shall be considered by the court, unless the failure or 
neglect to urge the objection is excused because of extraordinary cln:umstances. The findings of the 
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commission with respect to questions of fact if supported by competent, material, and substantial evidence on 
the record considered as a whale shall be conclusive. If either party applies to the court for leave to present 
adrlitional evidence and shows to the satisfacti on of the court that the addi1ional evidence is material and that 
there wore reasonable grounds for the fuilUJ<e to present it in the hearing before the commission, Its 
co1ru11issioner or agent, the court may order !he addrtionli! evidence to be taken before the comruiss.iOJ.l, its 
,commiBsioner or agent, a.od to be made a part of the record, The commission 01.BY m.odify its findings as to the 
fnctS, or make new flndlngs1 by re;son of additionnl evidence so ta.ken and filed, and it shall fi le the 
modifying or new findings, whicll findings with respect to questions of fact if Npported hy competent, 
material, and substantial evidence on the record considered as a whole shall be conclusive, and shall file its 
recoro.rucndatians, if any, for tho modification or setting aside of its original order. Upon the: fi ling of the 
reoord with it lb~ jurisdiction of the court aha.ti be exclusive and tta judgmeu! and decree sball be .finnJ except 
that the same shall be subject to review by the supreme court in accordance with the g.oneral court rules. 

(e) Any party aggrieved by a fmal order of the commission granting or denying in whole or in part the 
relief sought may within 20 days of such order as a matter of right obtain a review of the orcl,er in the court of 
appeals by filing in the court a petition praying that the order of the commission be modified or eet aside, with 
copy of the petition filed on the commission, and thereupon the aggrieved party shnll file in the court the 
record in the proceeding, certified by the commission, Upon the timely filing of the petition, the court shall 
proceed in the same manner as in the case of e.n application by the commission under subsection (d), and shall 
summarily grant to the commission or to any prevailing party such temporary relief or restraining order as it 
deems just .and proper, enforcing, modifying, enfoi:cing as so mod.ified, or setting aside in whole or in part the 
order oJ ~e commission, The findings of the comm,iesion with respect to questions of fact if supported by 
competen.l, material, and substantial evidence on the re-0ord considered as a whole shall be concluslyo. If 11 

timely petition for review is not filed under this subdivision by an aggrieved party, it shall be conclusively 
presumed that the commission's order is supported by competent, material, and substantial evidence on the 
record considered as a whole, and the commission or any prevailing party shall be entitled, upon application 
therefor, to a summary order enforcing the commission's order. 

(f) The commencement of proceedings under subdivisions (d) or (e) shall not, unless specifically ordered 
by the court, operate as a stay of the commission's order. 

(g) Petitions filed under subdivisions (d) and (e) shall be heard expeditiously by the court to which 
presented, e.nd for good cause shown shall take precedence over all other civil matters except earlier matters 
of the same character. 

(h) The commission or any charging party shall have power, upon issuance of a complaint as provided in 
subdivision (a) charging that any person has engaged in or is engaging in an unfair ls.bar practice, to petition 
any circuit court within any circuit where the unfair labor practice in question ls alleged to have occurred or 
where such person resides or exercises or may exercise its governmental authority, for appropriate temporary 
relief or restraining order, in accordance with the general court rules, and the court shall have jurisdiction to 
grant to the cotMlission or any charging party such temporary relief or restraining order as it deems just and 
proper. 

(i) For the purpose of all hearings and investigations, which in the opinion of the commission are necessary 
and proper for the exercise of the powers vested in it under this section, the provisions of section 11 of Act 
No. 176 of the Public Acts of 1939, as amended, being section 423.11 of the Michigan Compiled Laws, shall 
be applicable, except that subpoenas may issue as provided in section 11 without regard to whether mediation 
shall have been undertaken. 

U) The labor relations and mediation functions of this act shall be separately administered by the 
commission. 

Hl!tory: Add. 1965, Act 379, Imel. Eff. July 23, 196S;--Am. 1965, Act 397, Imel. Bff. Ocl 26, 1965;-Am. 1976, Act 18, Imd. Bff. 
Feb. 20, 1976r,'\m. 1976, Act 99, Imd. Eff. Apr. 27, 1976;-Arn. 1977, Act 266, Imd.. Eff. Dec. 8, 1977:-Arn. 1978, Act 441, lmd. 
Eff. Oct. 9, 1978. 

Constltutlooallty: Tho exercise of jurisdiction by the Michigan Employment Relations Commission under the provisions of lhe 
publio ga,p!oym~nt rel&t!OnJ act with rllgiird 10 ·an unfbir labor practice o!.tim by a district court ~rnploye1 whoao Job is csson~ol ly 
admln!J!Tntlve or alerter.I and not cwtu.J 10 tho admlnhtrntloo. of jusllcci., bordering on a Judicial role, does not v!olnte tllc constltunonal 
pcavloion for aepan.tion ofpowcta. Icp,nf(S.rs Union bc,f ii l:l v 6Qlh Dl,~lri,;\ Canu. 417 Mioh 291; 33S NW2d 470 (19112). 

Populu nacne: Public BCDploymcnt Relations 

423.217 Bargaining representative or education association; prohibited conduct; violation of 
section; "education association" defined, 
Sec. 17. (l) A bargaining-representative or an education association shall not veto a collective bargainlng 

agreement reached between a public school employer and a bargaining unit oonsisting of employees of the 
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Lansing, Michigan 

Tuesday, November 13, 2018 - 10:11 a.m. 

1 

2 

3 JUDGE STERN: On the record. This is a formal 

4 proceeding before the Michigan Employment Relations 

5 Commission in case number CU18 J-034, docket number 

6 18-019077-MERC. The administrative law judge appearing for 

7 the Commission is Julia Stern. 

B On October 2nd, 2018, Daniel Lee Renner, an 

9 employer of Saginaw County -- employee of Saginaw County, 

10 excuse me, filed the above Unfair Labor Practice charge 

11 against the Technical Professional and Officeworkers 

12 Association of Michigan. Renner is a member of a bargaining 

13 unit represented by Respondent, but is not a member of that 

14 labor organization. Renner alleges that Respondent violated 

15 its duty of fair representation toward him and Section 

16 10(2) (a) of the Public Employment Relations Act by refusing 

17 on or about September 21st, 2018, to assist him in filing 

18 and processing a grievance. On October 18th, 2018, 

19 Respondent filed a Motion for Summary Disposition of the 

20 charge. On October 23rd, 2018, Renner filed a Response in 

21 Opposition to the motion. And the purpose of today's 

22 proceeding is to hear oral argument on the motion. 

23 Now, next I would like the parties to state their 

24 appearances. For the Charging Party? 

25 MR. RENNER: Daniel Lee Renner. 
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~ll,10JD 

1 JUDGE STERN: Okay. And for the Respondent? 

2 MR. GUIDO: For Respondent, Frank Guido, general 

3 counsel for the TPOAM. 

4 JUDGE STERN: All right. As I said to the parties 

5 off the record, I would like to begin this proceeding before 

6 I get to the actual arguments by reading a statement of what 

7 l believe are the actual facts ~urrounding this c~~e which I 

8 do not think are in dispute, but I want to make sure that 

9 that's the case. So I'm going to read -- try to read slowly 

10 and if the parties will bear with me, if you make a note on 

11 anything you think is not correct, I 1 d appreciate it. Okay. 

12 The grievance in question in this case challenged 

13 a written warning that Renner received on September 9th, 

14 2018, for making what the employer claimed was a false claim 

15 against one 0£ his coworkers. According to documents Renner 

16 submitted, Renner began the grievance at the first step as 

17 the Collective Bargaining Agreement requires by presenting 

18 the grievance orally to his supervisor on or about September 

19 20th, 2018. It appears from the supervisor's written 

20 l:esponse that Renner filed the grievance under the County's 

21 grievance procedure for employees not covered by a 

22 Collective Bargaining Agreement. Renner, however, sent an 

23 e-mail to Respondent requesting that Respondent provide him 

24 with the forms for filing a written grievance under the 

25 contract at the second step. Respondent sent him the forms, 
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1 but informed him that there would be a charge for its 

2 assistance in processing the grievance. 

3 On September 26th, 2018, Renner received a written 

4 answer from his supervisor denying the grievance. In his 

5 answer, the supervisor stated that he believed that Renner 

6 was not entitled to file a grievance under the County policy 

7 for nonrepresented employees because he waf1 cove.red by a 

8 Collective Bargaining Agreement, and denied the grievance on 

9 that basis, but also denied it on the merits. 

10 It appears that pursuant to the Gontract, the 

11 written grievance had to be filed within ten working days of 

12 either the date of the warning or the supervisor's answer. 

13 I can't tell which,. On September 26th, Renner sent 

14 Respondent an e-mail asking to whom he should send the 

15 grievance and he also sent some supporting docwnents. On 

16 September 27th, he received an e-mail from Respondent's 

17 counsel, Mr. Guido, stating that he understood Renner to be 

18 asking for assistance in the processing of the grievance. 

19 The e-mail provided Renner with an estimate of the cost to 

20 the union in pursuing his grievance through Step 3 of the 

21 grievance procedure. That estimate was $1,290, and the 

22 e-mail also informed.Renner that he must pay this amount to 

23 Respondent before it would provide any representation 

24 services for the grievance. 

25 As indicated in Respondent's motion, Respondent 
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1 and its affiliated unions adopted a written policy on or 

2 about August 10th, 2018, stating that nonmembers would be 

3 charged for certain representational services, including 

4 grievance processing, and the September 27th e-mail from 

5 Respondent's counsel appears to be in accord with that 

6 policy. 

7 

8 

9 

Now, in his response to the motion, Respondent 

(sic) asserts that Respondent missed the deadline under the 

contract for filing the grievance. Mr. Renner attached to 

10 his response to the motion a copy of a signed grievance form 

11 filled out apparently by him dated October 1st, 2018. Above 

12 Renner's signature on this form is this statement, 

13 "I authorize the Union to act for me in the 

14 disposition of this grievance and authorize the 

15 employer to release any information requested by the 

16 Union regarding this grievance." 

17 On this form there is a space for the union 

18 representative's signatures next to Renner's signature, but 

19 the document Renner sent me was not signed by Respondent and 

20 the spaces for the dates of the 1st and 2nd written steps 

21 for the grievance are left blank. 

22 And that is what I understand is the -- the 

23 essence of the facts here. I do have some questions about 

24 what happened to this grievance. But first of all, Mr. 

25 Renner, is there anything that I have said in my statement 
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1 that is incorrect? 

2 MR. RENNER: The only thing I would add is that 

3 when I submitted the oral step, or the first step per the 

4 Collective Bargaining Agreement on September the 20th, I 

5 cited County policy, I cited the Bullard-Plawecki Employee 

6 Right-To-Know Act to have it placed in my file, and I also 

7 cited Article S, Section 4, step one of the TPOAM union 

8 contract on that same document. 

9 JDDGE STERN: Okay. So despite what your 

10 supervisor wrote in the answer, you cited both the County 

11 policy and the contract? 

12 

13 

MR. RENNER: Correct. On the original document. 

JUDGE STERN: Okay. Mr. Guido, is there anything 

14 in there that I've read that's incorrect? 

15 MR. GUIDO: I would not say that there is anything 

16 incorrect. I'm not sure if by virtue of the statement of 

17 facts that you are -- you have stated that the October 1st, 

18 'lB g·rievance form, I don't have any recollection of that. 

19 I don't believe I have seen that and I can't make a 

20 representation that my client has seen it. 

21 

22 

JUDGE STERN: Right. 

MR. GUIDO: Now, I'm not disputing that it 

23 existed. I just don't know that we've ever seen it or been 

24 aware of it. 

25 JUDGE STERN: That part of the statement is really 
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l questions I need to ask Mr. Renner because I want to get 

2 this started. What happened -- what was that form that you 

3 sent me? 

4 MR. RENNER: The form was the form that I was 

5 provided by TPOAM. 

6 

7 

a 

9 it? 

10 

JUDGE STERN: You filled that out; right? 

~R. RENNER: Correct. 

JUDGE STERN: Okay. And then what did you do with 

MR. RENNER: I submitted it to them originally on 

11 October the 1st, 2018. 

12 

13 

14 

15 

JUDGE STERN: 11 Th6!m" being Respondent? 

MR. RENNER: TPOAM, correct. 

JUDGE STERN: Yes. Okay. 

MR. RENNER: I followed up again on October the 

16 5th, October the 9th, and October the 16th, all 

17 electronically, and all have been provided to yourself as 

18 well as the union. 

19 JUDGE STERN: Okay. So this was the grievance 

20 form that you filled out you wanted the union to file and it 

21 did not file? 

MR. RENNER: That is correct. 22 

23 JUDGE STERN: Right. And with respect to the 

24 deadline for filing the written grievance, I don't have a 

25 copy of the contract so what -- what -- it's ten working 
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1 days from -- what? -- the date of the warning or the date of 

2 the first step, the supervisor's response? 

3 MR. RENNER: Well, for step one -·- well --

JUDGE STERN: Yeah. Well, at step one I assume is 

5 the discussion you had with your supervisors . 

6 

7 

8 

. 
MR. RENNER: Oh, yes, yes. That is correct. 

JUDGE STERN: The first written step, I assume. 

MR. RENNER: Correct. Ten working days after the 

9 receipt of the supervisor's or the employer's response. 

10 JUDGE STERN: Yeah. Okay. That was my question. 

11 It's ten working days from the supervisor's response and not 

12 from the date of the warning itself? 

13 

14 

15 

16 

MR. RENNER: Correct; correct. 

JUDGE STERN: Okay. All right. 

MR. RENNER: Ten working days from the date of -

JUDGE STERN: And Mr. Guido says he hasn't 

17 personally seen this grievance form. Do you -- from in 

18 there can you tell me who --

19 

20 

21 

MR. RENNER: Who it was sent to originally? 

JUDGE STERN: To, yes; yes. 

MR. RENNER: The chapter president, Blanca, and 

22 the business agent, Jim. 

23 

24 

JUDGE STERN: Okay. 

MR. RENNER: And those were the same individuals 

25 on the 5th, the 9th -- or, excuse me, the very first time. 
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1 JUDGE STERN: Okay. And can I assume, Mr. Guido, 

2 you just don't have any personal information about this? 

3 MR. GUIDO: I don't and I have no reason to doubt 

4 that. 

5 JUDGE STERN: But can we -- can you agree that 

6 since you have already since you already did inform Mr. 

7 Renner that you would not file this grievance for him 

8 without him paying the fee --

9 

10 

MR. GUIDO: Correct. 

JUDGE STERN: -- that you would not have -- if you 

11 had received it, if the Respondent did receive it, they 

12 would not have filed it? 

13 MR. GUIDO: Yes. I would also note -- and I don't 

14 know if you want to add it to the statement of facts, but it 

15 is part of the exhibit that we attached that on September 

16 27th, which preceded that date, as part of my communication 

17 with Mr. Renner, I did alert him to his individual right 

lB under PERA to pursue a grievance under Section 11. 

19 

20 

JUDGE STERN: Right. 

MR. GUIDO: And I did make clear to him that to be 

21 cau- -- I believe I made clear to be cautious regarding the 

22 time limits. 

23 JUDGE STERN: Okay. Well, I have that 

24 September 

25 M~. GUIDO: Okay. 
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1 

2 

3 

4 

5 Answer. 

6 

JUDGE STERN: That's the September 27th e-mail. 

MR. GUIDO: 27th e-mail 1 yes. 

JUDGE STERN: Yes; right. 

MR. GUIDO: That's Exhibit 2 attached to our 

JODGE STERN: All right. With that, since it's 

7 your motion, Mr. Guido, would you like to start out? 

8 MR. GUIDO: Yes. I would be pleased to. Thank 

9 you. We are here today on oral argument pertaining to the 

10 union's Motion for Summary Disposition. You have already 

11 "you" being the administrative law judge, have already 

12 stated the fundamental background facts to the case. It is 

13 principally a legal issue as you have identified it. 

14 Our motion is predicated on there being an absence 

15 of any genuine issue of material fact as well as what we 

16 believe a failure to state a claim based on what you've also 

17 indicated is somewhat of a novel issue in terms of Michigan 

18 law. As we all know, Michigan adopted a Right-To-Work law 

19 or sometimes called a Freedom-To-Work law, depending on what 

20 nomenclature you want to use, which allows employees 

21 allowed employees to opt out of union membership and this 

22 was done by Mr. Renner back in March of 2017. March 1st, 

23 2017, he opted out -- around that date 1 opted out of 

24 membership in the union. 

25 That process continued and then we had something 
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1 what we think is -- has an impact on the la.win Mic~igan and 

2 on the respective roles and rights of the parties, which is 

3 the U.S. Supreme Court decision in the Janus case. That 

4 decision issued in June of 2018. Now, there is no question 

5 that the court in that decision said that the ideology it 

6 was choosing to follow was a departure front the ideology 

7 that a prior Supreme Court, U.S. Supreme Court, had followed 

a and that being the Abood decision. The court said Abood in 

9 its opinion now was wrongly decided and that ultimately the 

10 conclusion was that a First Amendment issue was at hand, 

11 therefore agency shop or compelled service fees would no 

12 longer be allowed. And because of the nature of the 

13 decision and the constitutional underpinning to it, in 

14 essence the court nationalized Right-To-Work for all public 

15 employees. 

16 But to reach the conclusion -- and this is where 

17 the action of the TPOAM and its brethren union, the FOAM and 

18 COAM and FOAM have taken action-~ was the court's 

19 declarations regarding the historic, I'll call it, defense, 

20 so to speak, of free ridership. It had long been and has 

21 long been the argument of the unions that to go to a system 

22 in which individuals can opt out of union membership, either 

23 actually paying dues or a service fee, creates a free 

24 ridership scenario and forces the union to provide not just 

25 collective representation services where the individual is 
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1 one of many, but also direct representation services in 

2 concept. However, the court indicated that well, you know, 

3 that free ridership argument doesn't hold water and gave 

4 reasons why, in its opinion, in its restatement of ideology 

s in this whole area, that that would not be the case. And I 

6 will quote several of the passages which we believe relevant 

7 to the decision and to the course of action then that TPOAM 

B has taken. 

9 At page 12 of the slip opinion, the court stated 

10 and I quote, 

11 "It is now undeniable that labor piece can readily 

12 be achieved through means significantly less 

13 restrictive of associational freedoms than the 

14 assessment of agency fees." 

1s At page 17 the court stated, and I quote, 

16 "In any event, whatever unwanted burden is imposed 

17 by the representation of nonmembers in disciplinary 

18 matters can be eliminated through means significantly 

19 less restrictive of associational freedoms than the 

20 imposition of agency fees." 

21 And following from that the court, also at page 

22 17, stated, and I quote, "Individual nonmembers could be 

...23 ____ _ required _to _ _ p_13-y __tor ___ t_!i.e __ services or could be denied 

24 representation all together." 

25 So we sat back when we read this decision and we 
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1 asked ourselves what are the important words that the court 

2 used in those statements? Well, the court said "whatever 

3 unwanted burden." Well, we look at the word "whatever" and 

4 we give it its common meaning and that to us suggests 

5 anything, all without limitations. So "whatever unwanted 

6 burden." Well, what are the unwanted burdens? Well, the 

7 unwanted burdens are having to provide free, direct 

B representation services to a norunEaimbe.r; they are the union 

9 actually having to bear the costs of those free 

10 representation services such as arbitration hearings, 

11 arbitrators, costs, anything else associated with that 

12 process; and also the burden on nonmembers, the fact that 

13 they will have to -- excuse me, the burden on members, not 

14 nonmembers, on members. That they will have to subsidize, 

15 in essence, the nonmembers through whatever they are paying 

16 because their resources are now being proportionally reduced 

17 in use because of a necessity to support the nonmember. 

18 So the court in its statement also used the words 

19 "can be eliminated." We looked at those words and we said, 

20 what does the court mean? Well, the court answered its own 

21 question. The court said, "Can be eliminated because 

22 nonmembers could be required to pay for services or could be 

23 denied representation all together." The court didn't say 

24 

25 

"somewhat." The court didn't say "kind of." The court said 

"denied representation all together." 
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1 So what did TPOAM do in response to that 

2 circumstance? In July of 2018 we took an internal operating 

3 procedure which actually we've had in existence but never 

4 adopted because we were waiting for some more clarification, 

5 I suppose. And in this internal operating procedure we 

6 dealt with rules that would affect issues of, in essence, we 

7 believe things of acquisition or retention of 

B membership-like services. What did we do? Well, one thing 

9 we did was to distinguish between collective labor 

10 representation and direct labor representation services. In 

11 essence, collective representation services in our position 

12 were things like collective bargaining where you don't 

13 separate out whether it's a member or nonmember because it 1 s 

14 affecting everybody by classification. What else? There 

15 may be things like class action grievances that affect 

16 everybody. That would be a collective action. But then 

17 there are direct cases and we identified in our policy 

18 things that we believe are direct matters, things such as 

19 investigatory interviews that pertain to the individual 

20 directly, things like disciplinary matters, the whole 

21 panoply of events from first stage all the way-through and 

22 including perhaps ·arbitration, and other matters that we 

23 identified specifically in that policy. And what we 

24 declared was that if you choose to be a nonmember and 

25 that is your absolute right by law and by declaration of the 
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l Supreme Court -- that if you choose to be a nonmember, we 

2 will still represent you provided that you pay for the 

3 services that you are asking us to give. So this is not a 

4 scenario where the union has said, "Absolutely you're a 

5 nonmember, you're not getting anything." We are not saying 

6 that. But we are making it clear that if you want direct 

7 services, we will give them, but you have to pay for those 

8 services. 

9 JUDGE STERN: All right. Let's stop. Before we 

10 leave Janus now. 

11 

12 

MR. GUIDO: Yes . 

JUDGE STERN: Janus was a constitutional case as 

13 you just said 

14 

15 

16 

MR. GUIDO: Yes; yes. 

JUDGE STERN: and it involves the First 

Amendment and the state I think Illinois, which is not a 

17 Right-To-Work state in any way shape or form, and a fair 

18 share fee -- that the Illinois statute that had a fair share 

19 fee; is that right? 

MR. GUIDO: Correct. 20 

21 JUDGE STERN: That•s right. And so what the Janus 

22 clearly did was prohibit states from having fair share 

23 agreements -- fair share -- allowing fair share agreements 

24 and incidentally for the public safety employees in Michigan 

25 that wiped out that part of PERA which exempts them from the 
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1 Freedom-To-Work statute. 

2 And in this footnote, it -- the Court of Appeals 

3 clearly said, well, that you shouldn't have a fair -- you 

4 don't have to have a fair share provision. You don't have 

5 to require allow unions to require fair share because 

6 there's a less restrictive way to deal with the free rider 

7 problem which is charging nonmembers for services. Is that 

B 

9 

10 

11 

correct? 

MR, GUIDO: 

JUDGE STERN: 

MR. GUIDO: 

There is a footnote -

Yeah. 

-- which is not the principal 

12 decision, but it is a footnote. 

13 

l4 

JUDGE STERN: Sure; right. 

MR. GUIDO: And there is a footnote -- it 

15 indicates footnote 6 -- which identifies -- I believe it's 

16 two states, both of which are not Right-To-Work states. 

17 

18 

JUDGE STERN: Right. 

MR. GUIDO: And it does indicate in those 

19 circumstances that were -- they were using an analogy to the 

20 religious belief exceptions that have existed in some of 

21 those places. In other words, where they have had service 

22 fee or agency shop service fee arrangements in those states, 

23 there was an allowance that would say if you are -- I 1ll 

24 call it a conscientious objector -- but if you're a 

25 religious objector, you don't have to pay the service fee to 
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1 

2 

the union, but yoll hav_e to pay it to some other entity like 

a charity. And there was an exception in at least one of 

3 those two statutes also that stated that, however, to the 

4 extent that you may have arbitration type cases, the union 

5 could charge you anq you would have to pay directly. 

6 Now, I don't think that either of those cases 

7 stand up to state that perhaps the only way this can be done 

8 is if there is some legislative enactment to allow the union 

9 to charge and there's going to be a number of things I'm 

10 going to say in that regard. You kind of caught me by one 

11 page ahead of --

JUDGE STERN: Oh, okay. All right. 12 

13 MR. GUIDO: No, but that's fine. That's fine. 

14 No, I'm happy to address it. 

15 JUDGE STERN: That's -- that's -- that's excuse 

16 me. 

17 MR. GUIDO: I'm happy to address because I think 

18 it is -- it's important to recognize, in our opinion, that 

19 the footnote is subordinate to the very strong -- what we 

20 believe strong language in the case. When the court uses 

21 words that it has used such as "whatever unwanted burden" 

22 and when it says ~can be eliminated and denied 

23 representation altogether," there's no reference in the body 

24 of the statute or in that footnote or any other footnote 

25 that said, "And by the way, this must on::j.y be done by way of 
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1 some state legislation." There's no suggestion to that. 

2 There is no statement of that in the case. So I will talk 

3 

4 

5 

of PERA and what we believe are the allowances anyways and 

I'm going to get to that point. 

JUDGE STERN: Okay. However, are we clear here, 

6 though, that the real issue here is the statute Michigan 

7 has, PERA, and whether or not that statute allows or 

B prohibits a union from charging a nonmember for this 

9 so-called individual representational services? 

10 

11 

MR. GUIDO: I believe that's a substantial issue 

in this case. It is one of five, six, seven arguments that 

12 we will put forward to you saying that we believe it does 

13 allow this to occur. 

14. 

15 

JUDGE STERN: Okay. 

MR. GUIDO: One thing that is very cle'ar is that 

16 this is not a collective bargaining issue. I don't think 

17 anyone, management or labo~, would submit that we could go 

18 to the table and try to negotiate with an employer to say 

19 whether we should have language in a contract that says the 

20 union can charge a member for -- to do services. That's an 

21 internal union matter. It wouldn't even, in our opinion, be 

22 a mandatory subject of bargaining. 

23 JUDGE STERN: So the context -- sorry to 

24 interrupt, but as 1 said before, I don't have a copy of the 

25 Collective Bargaining Agreement here. But from what you've 
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1 said -- and I'll ask Mr. Renner if this is also true 

2 there's nothing in the current Collective Bargaining 

3 Agreement between the Respondent 

4 MR. GUIDO: That would address that issue, none, 

5 nothing whatsoever. 

6 

7 

JUDGE STERN: Right. And what -- does the 

grievance procedure and I know you have cited Section 11 

8 of PERA -- but does the grievance procedure of the contract 

9 allow an employee to pursue a grievance incli vidually or does 

10 it have to be the union pursuing it? 

ll 

12 

MR. GUIDO: Union. 

JUDGE STERN: Union. Okay. So that's clear from 

13 there, too. 

MR. GUIDO: I don't have the language in front of 

15 me, but it would certainly be a departure from our 500, 600 

16 contracts of groups we have across the state to have any 

17 independent employee right to pursu~ the g1:ievance process. 

18 JUDGE STERN: But any -- in any type -- excuse me, 

19 but in any type of grievance, including the most individual, 

20 which is what Mr. Renner has here, as challenging a 

21 discipline; right? 

22 MR. GUIDO: Yes. Their right, if any, would be 

23 under Section 11 of PERA to go outside the union to bring 

24 to bring the grievance. 

25 JUDGE STERN: Right. And so we know from Section 
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1 11 and a long history that the union can't prohibit a -- an 

2 individual employee from going to the employer with his or 

3 her grievance, problem, or whatever and.working out an 

4 agreement as long as it's not inconsistent with the 

5 Collective Bargaining Agreement? 

MR. GUIDO: Correct. 6 

7 JUDGE STERN: But doesn't Mr. Renner and all 

B nonmembers, that they're all entitled to the benefits of the 

9 Collective Bargaining Agreement, are they not? 

10 MR. GUIDO: They are to the extent that it 

11 provides substantive terms of wages, hours, and other 

12 conditions of employment. Not we would submit --

13 JUDGE STERN: Isn't a grievance procedure a term 

14 and condition of employment? 

15 MR. GUIDO: Yes, it is. It is. They have access 

16 to the right that is stated in the contract. The question 

17 comes in then, in terms of the representation by the union 

18 in that process. So their right of access to it may exist, 

19 but that does not absolve them of a responsibility to -- at 

20 least now based on our policy -- to share in the expense of 

21 going forward through that process. 

JUDGE STERN: Okay. 22 

23 MR. GUIDO: The members pay by virtue of their 

24 dues. Part of what we did in our policy was to recognize 

25 the fact that if I draw a parallel between what members do 
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1 and pay dues over a general career, let's say 25 years, 

2 they're getting credit for the cost of going to an 

3 arbitration case by virtue of their relationship and paying 

4 dues. The nonmember doesn't have that so there has to be 

s some other process to keep a level playing field so that 

6 neither side is discriminated against and the process that 

7 we've used is to adopt a requirement that if they want us to 

8 provide the services of representation, that they do so and 

9 pay a fee. 

10 JUDGE STERN: Okay. All right. You can go back 

11 to where you're at. 

12 

13 

MR. GUIDO: Okay. 

JUDGE STERN: I'm sorry if I interrupted your 

14 train of argument. 

15 

16 

17 make. 

MR. GUIDO: Oh, no; no; no; no. I welcome -

JUDGE STERN: But those are two points I wanted to 

18 MR, GUIDO: I think it is -- it's a fa- -- I'm not 

19 going to disagree. I think it's a fascinating, novel issue, 

20 and, but, you know, we certainly -- I welcome all questions 

21 in this matter. 

22 JUDGE STERN: So I -- you told me you were going 

23 to tell me something about how you think PERA can be 

24 interpreted to allow this. 

25 MR. GUIDO: Yes; yes. You know, as we stated, you 
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1 know, our summary disposition motion in part is based on 

2 what we believe as there being no claims stated. Now, we 

3 submit that there's no duty of fair rep issue here because 

4 there is no duty that is owed to provide free services. 

5 PERA under Section 10 (3) and its subsection 10 (3) (c), 

6 expressly prohibits charging fees or other charges or 

7 expenses to an employee as a condition of continued 

ll employment. 'l'hat is the expressed language of the ::i La lute. 

9 we submit that in this matter we are not charging fees or 

10 other expenses as a condition of continued employment. We 

11 are charging them if the individual wants direct labor 

12 representation services. It does not affect his right to 

13 continued employment with the employer. And that --

14 JUDGE STERN: Right. Those were -- I think I'd 

15 agree with you, that the intent of that or the apparent 

16 attempt of that section was to prohibit clauses and 

17 contracts that required employees to pay dues or fees; 

18 that's right. 

19 

20 

MR. GUIDO: Yes. I mean, that is the intent. 

JUDGE STERN: At penalty of being discharged; 

21 right. That was the essence of it. 

22 

23 the --

24 

25 

MR. GUIDO: Correct. And there is -- there is 

JUDGE STERN: And that's not here. 

MR. GUIDO: That's not here and we are not -- in 
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1 this circumstance our argument is that we -- nothing we have 

2 stated to Mr. Renner, nothing we have done with this 

3 employer is an attempt to say, "If he does not pay for 

4 direct services that he is requesting, that he be 

5 terminated." So we believe that language is significant 

6 because it places a one restriction which is condition of 

7 continued employment. That is not the case here. That is 

B not what our policy does and that is not what we stated to 

9 Mr. Renner. My e-mail of September 27th, which preceded the 

10 date of his submitting, apparently, on October 1 paperwork, 

11 made that point clear; that this is for -- this is for 

12 request for direct services that he has made and therefore 

13 we believe we have the right to ask him to pay for those 

14 services or we will not provide those direct services. We, 

15 of course, also indicated to him in the course of my e-mail 

16 of September 27th of his right under PERA itself under 

17 Section 11 to pursue an individual grievance. 

18 Section 10 (2) (a) of PERA, this is a section that 

19 is basically prohibits the restraining or coercing of 

20 employees and the exercise of their Section 9 rights. But 

21 that section also states that the provision of not 

22 restraining or coercing rights under Section 9, quote, "Does 

23 not impair the right of a labor organization to prescribe 

24 its own rules with respect to the acquisition or retention 

25 of membership. 11 And we submit that the nature of our 
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1 internal operating procedure is dealing with the issue of 

2 membership-like rights, in essence, membership-like 

3 benefits, membership-like representation matters. It is 

4 without question an internal procedure. It's not one we had 

5 to go to the employer and ask them to approve or adopt. 

6 It's not one of collective bargaining. It was wholly and 

7 completely an internal matter in terms of how we are 

8 structuring cur relationship with individuals who are 

9 members of the bargaining unit, but perhaps not members of 

10 the union per se. 

11 JUDGE STERN: All right. Let's stop a minute 

12 there. That caught me slightly off guard because I didn't 

13 see that particular argument. 

14 MR. GUIDO: I made a reference to it, but I did 

15 not -- and I thought because we have the opportunity for 

16 oral argument today that I should expound on -- on that 

17 particular section of the statute because I think it is 

18 it's really why we did our internal operating procedure . It 

19 was the underpinning for us to put forward what we thought 

20 would be a process that would be fair for all individuals 

21 and so that's why we're raising it now. 

22 JUDGE STERN: What I was about to say, I mean, I'm 

23 sure you are aware that the National Labor Relations Board 

24 interprets the National Labor Relations Act which has 

25 provisions quite similar to Section 10(2) (a) in APlA, and it 
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1 interprets the duty of £air representation under that 

2 statute to prohibit unions from charging fees to nonmembers 

3 for -- for this. I can't remember whether APlA includes the 

4 language. I know it's the language about the unions being 

5 allowed to set their own rules of membership. I can't 

6 remember if that's in APlA or not. It's similar in there, 

7 but I don't know if it's there. 

B MR. GUIDO: Yeah. I do private sector work, too. 

9 That language is similar in that statute. 

10 

11 

JUDGE STERN: Is it in APlA? 

MR. GUIDO: Yes. But I am going to I will 

12 address the fact that, you know, NLRB rulings in our opinion 

13 all predate Janus and therefore -- and then, of course, 

14 there are cases that you graciously provided to us to 

15 review, some state court cases, that go the opposite 

16 direction and I'm going to reference those in a moment here 

17 as well. 

18 One of the arguments, too, that I did not put in 

19 our motion but I thlnk I should preserve for at least for 

20 the oral record here along with our 10(2) (a) argument that I 

21 just made is that this action or requirement that would 

22 state that the union must provide free services to a 

23 nonmember really impinges on our organizational First 

24 Amendment rights. And there are a number of -- I will not 

25 call them legal precedent because they are not. They're 
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1 merely articles of opinion by professors and otherwise, but 

2 I fully appreciate the argument and I believe it is one 

3 worth preserving to state that there are genuine Firs~ 

4 Amendment issues here. If the logic of the Supreme Court is 

5 to say you are impinging on an individual's First Amendment 

6 rights by an agency shop relationship requirement because of 

7 what the union may or may not do in its political or 

B otherwise ideological activities, we think similarly there 

9 is an argument that . there's a First Amendment impingement on 

10 our freedom of association. That, in essence, we are being 

11 compelled to associate and provide free services to the 

12 detriment of the organization and to its specific 

13 membership. So we believe there is a First Amendment 

14 argument to be had as well. 

15 I wanted to touch on those NLRB cases. The 

16 decisions -- the decision in the NLRB case, one from the 

17 NLRB and I think the other was an administrative law judge, 

18 and from the Nevada court which also in turn cited to, I 

19 believe, a Missouri and a main court decision in the body of 

20 that case clearly go in opposite directions. There's no 

21 question that the concepts are different. We know, however, 

22 that since those cases came out Janus evolved, and Janus was 

23 a -- it rejected the ideology of the past even though the 

24 prior case that it rejected was a Supreme Court decision. 

25 So here we have a Supreme Court saying, "We don't like your 
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l ideology.~ Our ideology is now better. Okay. That's tine. 

2 That's what newer courts can do. To the same extent we 

3 believe that whatever was in the past stated by the NLRB as 

4 the ideology of the NLRB is now subject to revision and 

5 reconsideration when they are confronted with it. Now I 

6 don't know that they have been or will be. 

7 JODGE STERN: And all constitutional issue is 

8 going to come up for the NLRB's policy because they're doing 

9 with private sector there and not public sector, so there 

10 isn't a constitutional issue. 

11 MR. GUIDO: That is -- that is very true and that 

12 is one of the critical driving points that are 

13 distinguished, the relationship. That while we certainly 

14 look at NLRB precedent, we are dealing with a structure that 

15 is under some different levels of implication, one of which 

16 you just alluded to which is the fact that the 

17 constituti.onal implication in the private sector is far 
I 

18 different than it is in the public sector in which Janus 

19 arose, which means, in our opinion, that the logic presented 

20 by the Nevada Court, Missouri, and Maine make more sense in 

21 application to our PERA and what should be done. Now, the 

22 court 

23 JUDGE STERN: I want to say something here. I 

24 mean, I haven't -- of course, I've read the Nevada decision 

25 and that I think is really on point here and you're quite 

Page 28 

~~,~~9~;~ .. ~l:!.'.'.~t!.i!V 
f,00-L-3Z·2720 

Page 094 



R
EC

EIV
ED

 by M
SC

 1/24/2023 3:31:14 PM

1 correct, it goes in completely opposite direction from the 

2 NLRB's reasoning about this. The Missouri and Maine cases, 

3 first of all, there again it involved fair share provisions 

4 in states without Right-To-Work Acts, without Right-To-Work 

5 laws. I mean, those were -- those were, in fact, 

6 interpretations of state statutes but they're not really on 

7 point like Nevada is. I have looked but I have yet to find 

B anything in any of the many Right-To-Work states which 

9 have -- aside from Nevada, that have long had Right-To-Work 

10 laws, anything addressing this issue. And if you're able to 

11 come up with anything else other than Nevada --

12 

13 

14 

MR. GUIDO: Your Honor 

JUDGE STERN: I would -- I would appreciate it. 

MR. GUIDO: -- your Honor, I have looked as well 

15 and, of course, it's a double-edged sword because, one, 

16 there are -- there are -- there is no direction saying you 

17 cannot do it, nor is there any indirection saying, you know, 

18 you can or cannot do it. And so to us, the only 

19 distinguishing fact is now the passage of time and what the 

20 Supreme Court, we believe, in Janus said and what doors it 

21 may have opened for reconsideration or consideration in the 

22 first instance of how to deal with this issue. 

23 

24 

25 

JUDGE STERN: Okay. 

MR. GUIDO: Now, one of the unique things for we 

as the union, be it TPOAM, POAM, COAM, FOAM, all the 
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1 

2 

3 

4 

organizations under the umbrella, is that we've never had a 

case since 2011, '12, '13, whenever Right-To-Work came into 

effect, with an employee, a nonmember's case going to 

arbitration. It just hasn't happened and so we haven't had 

s to address the issue. 

6 

7 

8 

JUDGE STERN: Right. You haven't had too many 

nonmembers I assume. 

MR. GUIDO: Well, we haven't had -- well, we sLlll 

9 don't. I mean, we have only a 

10 

11 

12 

13 

JUDGE STERN: Right. 

MR. GUIDO: I mean, you know, knock on wood for us 

as an organization, we've only had a handful of individuals 

who have opted out, even after Janus. Certainly even though 

14 Janus' real effect on us in the state of Michigan was to 

15 eliminate the exemption for police and fire, you know, we've 

16 lost -- none of the police or fire have left the 

17 

18 

19 

20 

21 

22 

organization and, you know and we suspected that in a 

state like Michigan that it was not going to be -

JUDGE STERN: Well, of course. Mr. Renner is 

represented. He's not a police or fire employee, 

MR. GUIDO: Right. That's correct. 

JUDGE STERN: He's represented by your affiliate, 

23 the TPOAM. 

24 

25 

MR. GUIDO: TPOAM, correct. 

MR, RENNER: Correct. 
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1 

2 

MR. GUIDO: Exactly. 

MR. GUIDO: So, you know, where we're at now, to 

3 the extent I'm not sure that based on the statement of facts 

4 that your Honor presented that there's this need, but I feel 

S compelled for the record that I should still address this in 

6 the context of what a DFR claim is because that was the 

7 handwritten note I saw on the charge. The charge did not 

8 really set forth any DFR is~ue and then the corner of the 

9 charge handwritten says, "I am filing a duty of fair 

10 representation charge against TPOAM. 11 

11 

12 

JUDGE STERN: Well --

MR. GUIDO: I presume it is limited to the issue 

13 of wanting ta charge him for the services. That is the 

14 nature. 

15 JUDGE STERN: Let's -- you know, we give a 

16 individual filing their own charges a good deal of leeway in 

17 how they plead their charge. Let's get this from Mr. 

10 Renner. Mr. Renner, is there any issue that -- anything 

19 that the union did that violated its duty of fair 

20 representation that other than refusing to pursue your 

21 grievance through the grievance procedure? Is there 

22 anything else encompassed by this charge? I know I'm kind 

23 of --

24 MR. RENNER: Encompassed meaning in addition to 

25 the charge of them failing to represent me? 
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1 JUDGE STERN: Yes; yes; yes . We want to know as a 

2 legal issue. I think you picked up something out of all 

3 this is there's a big legal issue --

4 

5 

MR. RENNER: Uh-huh; correct. 

JUDGE STERN: -- about wnether or not the unions 

6 can charge for representational services and on top of it 

7 whether or not they violate their duty of fair 

B representation if they try to. But is there anything else 

9 encompassed by the -- anything else that the union did that 

10 you're claiming violated their duty of fair representation? 

11 Because I want to make sure that we that we're addressing 

12 everything that you contented. 

13 MR. RENNER: Other than the fact that they've 

14 represented me before and I've not paid dues. 

15 

16 that 

JUDGE STERN: Yeah; yes. Well, I understand 

Mr. Renner, I take it that Mr. Guido's response to 

17 this would be "yes" and this was before Janus and before 

18 they passed that policy, so --

19 MR. RENNER: And this is Michigan, so not 

20 Illinois, nor Nevada, so this is Michigan. 

21 

22 

23 

JUDGE STERN: Right; right. This is the statute. 

MR. RENNER: Correct. 

JUDGE STERN: As you have made I think pretty 

24 clear in your pleadings, that you believe that the statute, 

25 PERA, including the Right-To-Work amendments, right ~o 
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1 Freedom-To-Work amendments, prohibit the union from doing 

2 this? 

3 

4 

s Mr. Guido. 

6 

MR. RENNER: This is correct. 

JUDGE STERN: Correct. Okay. Well, back to you, 

MR. GUIDO: Okay. So I prepared to argue to 

7 the -- you know, the typical three-part standard under 

8 Right-To-Work en:, excuse me, under duty of fair rep claim, 

9 but I don't know that those are really necessarily of 

10 necessity other than for us to say we do not believe that by 

11 our conduct we are showing any hostility or discrimination 

12 towards Mr. Renner. This is an action that we believe is 

13 now going to be uniform toward all nonmembers and also 

14 treats with same degree of mutuality of obligation what we 

15 will do for the individual who requests o·ur services and 

.16 what they will do correspondingly to pay for those services 

17 so that they are not getting them for free. And we submit 

18 that that creates balance then between what members are 

19 doing and paying dues and getting services versus what --

20 what the nonmembers will get. 

21 We also will submit for the record our perception 

22 and argument that we believe we acted in goad faith and with 

23 honesty. We were operating because we believe that the 

24 Janus case in conjunction with what PERA states and what it 

25 does not state and what it does state allows us to create 
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1 this internal operating procedure that we have now 

2 implemented. And, lastly, we believe that there's no 

3 arbitrary conduct here. I mean, as arbitrary conduct has 

4 often been described under case law, it requires some degree 

s of -- you know, you can be decisive but it has to be 

6 unreasoned and that's not our case here. We believe that we 

7 gave thoughtful consideration to this, we waited until there 

B was change in the law, and we believe we have acted 

9 accordingly with the change in the law. 

10 So if I were to try to summarize all that I have 

11 presented to you by virtue of our request for this motion be 

12 granted, it is our belief that while this 1s a novel issue 

13 in Michigan, we are on new ground. We believe that if we 

14 take what the court said in Janus in tenns of the words the 

15 court chose to use -- those were significant words that the 

16 court used, denied services all together, no indication in 

·17 that court decision that there has to be a statutory 

18 enactment to be able to do something like that -- if we take 

19 those things of what the court stated and we add a review ot 

20 what PERA says and does not say, we've not made this a 

21 condition of continued employment for Mr. Renner. If you 

22 want the services, we will provide the services if you pay 

23 for the services. So we believe what PERA allows us to do 

24 in terms of internal operating procedures does not create 

25 any violation, unfair labor practice, duty of fair rep 
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1 claim, and we believe that as long as PERA does not 

2 expressly prohibit it, we believe there is sufficient 

3 grounds to say that it is allowed, and therefore we ask that 

4 the motion be granted. 

5 JUDGE STERN: Okay. Mr. Renner, let's start. I 

6 mean, you provided me copies of the statute and some of the 

7 stuff off our web site with the Freedom-To-Work which 

B repeats the statute again. 

MR. RENNER: Uh-huh; yes. 9 

10 JUDGE STERN: But as I think I've said before, 

11 this particular issue that you're raising here has not come 

12 before the Commission before. As far as I know, until the 

13 passage of the policy that Mr. Guido refers to by the 

14 COAM/POAM/TPOAM, there wasn't any union that had ever 

15 attempted to do this, charge fees. But yet we're talking 

16 about these Right-To-Work amendment, Freedom-To-Work 

17 amendments. I mean, there's two of them. There is, of 

18 course, Section 10(3), which Mr. Guido says an individual 

19 shall not be required as a condition of obtaining or 

20 continuing employment to do any of the f9llowing, blah, 

21 blah, blah, which means -- includes paying anything to a 

22 labor organization. 

MR, RENNER: Yes. 23 

24 JUDGE STERN: But this is not a condition of 

25 employment for you. And then there's another one, Section 9 

Page 35 

Networkl<qzor/ ;y 
-.sr,rri : . : : '11,_ · ,. ·:t . 

800-G32-2720 
Page 101 



R
EC

EIV
ED

 by M
SC

 1/24/2023 3:31:14 PM

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of the amendments prohibits any person, including a union, 

from, by force, intimidation or unlawful threats compel or 

attempt to compel any public employee to blah, blah, blah, 

including financially support a union. Now, can this be 

said to be forced intimidation or unlawful threats? I 

mean 

MR. RENNER: I believe so, yes. 

JUDGE STERN: You think so? 

MR. RENNER: I believe so. As I have been 

represented in the past by them, this is Michigan, not 

Illinois, not Nevada. They indicated that what was fair 

TPOAM did, while I stopped paying my dues in March of 2017, 

listed out a laundry list of reasons why without even so 

much as even asking me what they can modify, change, or 

address or help with. Then another grievance had occurred. 

They represented me, no questions. And then this Janus 

ruling which allegedly talks about charging fees and a $1290 

e-mail all of a sudden shows up to me while NLRB, he 

indicated, predated the Janus ruling. Well, if TPOAM 

adopted that in July of 2018, they never informed any 

non-dues paying members that they've adopted something so 

that we could or I could address or do something with it. 

Then I am issued a reprimand and I followed the Collective 

Bargaining Agreement, "An employee or designated member of a 

group of employees having a grievance may discuss the 
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15 

16 
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18 
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20 
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22 

23 

24 

25 

grievance with their immediate supervisor or may request 

their Bteward." I did it on my own. I did that. It was 

issued on September 19th. I issued my written response to 

the supervisor on September 20th, did the form on October 

the 1st that was provi~ed by TPOAM, and followed up on the 

5th, the 9th, and the 16th. I did my -- what I thought I 

was supposed to do by law, citations, Googled it, looked it 

up, said that th~y still had to represent me, whether I was 

paying or not paying, whether it was for Michigan State 

University, whether it was on the NLRB, the MERC web sites 

and so on, and now all of a sudden they're trying to charge 

me? I feel that that is a threat and I feel that that is 

not reasonable nor is it lawful. 

JUDGE STERN: Okay. This is kind of off the 

point, but as far as the -- County has a grievance procedure 

apparently for no~represented employees; right? 

MR~ RENNER: Yeah. I followed the Collective 

Bargaining Agreement as well as I indicated. I cited all 

three. 

JUDGE STERN: Okay. Well, right. But what is 

that County policy? Was there anything beyond the initial 

meeting with the supervisor? 

MR. RENNER: No. 

JUDGE STERN: Is there another step that you can 

take under a County policy? 
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MR. RENNER: Well --

JUDGE STERN: I know that there's a dispute -

MR. RENNER: Yes. 

~13,:ZUH 

JUDGE STERN: -- but whether or not you're covered 

by that policy, but -- under that policy is there another 

step that you can take? 

MR. RENNER: For as they indicated noncovered 

employees? Yeah, I believe so; yeah. 

JUDGE STERN: Yeah. Okay. 

MR. RENNER: I went with the -- I did all to cover 

my -- my 

everything. 

you know, cover your own butt. I just cited 

JUDGE STERN: Okay. 

MR. RENNER: And I cited the County policy and the 

Collective Bargaining Agreement, Article 5 grievance 

procedure under TPOAM. 

JUDGE STERN: But you didn't attempt to pursue 

this through -- after you got the answer from your 

supervisor whose name escapes me right now? 

MR. RENNER: Bernie Delµney. 

JUDGE STERN: Yeah. Mr. Delaney. And you didn't 

try to pursue this to the next -- to the next step of the 

County grievance procedure? 

MR. RENNER: N~, I did not. I followed the 

Collective Bargaining Agreement as he indicated I was 
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1 covered by the Collective Bargaining Agreement, being Mr. 

2 Delaney. 

3 JUDGE STERN: Okay. 

4 MR. ReNNER: The maintenance director. He 

5 indicated that I did not have the right to follow the County 

6 policy because I was covered under the Collective Bargaining 

7 Agreement. 

JUDGE STERN: Right; right. 8 

9 MR. RENNER: So that's what I did. I requested 

10 the form, who do I get it from, and then did that and 

11 submitted it on October the 1st. 

12 JUDGE STERN: Okay. You have anything more that 

13 you'd like to add here? 

14 MR. RENNER: Just the fact that if what's fair is 

15 fair, they -- being TPOAM -- if they've adopted this in·July 

16 2018, why did they not subsequent business days inform non-

17 dues paying members that they've adopted this policy so then 

18 we could do or I could do what I saw as fit legally, 

19 financially, whatever the case may be? Instead, wait until 

20 I receive a reprimand and they say that I could be 

21 terminated. I me~n, if there's subsequent violations that 

22 the employer deems, I could lose my job. 

23 JUDGE STERN: You mean as a result of progressive 

24 discipline? 

25 MR. RENNER: Correct. 
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JUDGE STERN: Right. 

MR. RENNER: So I feel that there is coerce. You 

know, I mean, I could lose my job. I mean, this stays in my 

file I believe it is for 12 months. It occurred on 

September the 19th. I mean, there are theoretically -- I'm 

not saying I'm going to go out and violate a bunch of work 

rules, but there is -- I mean, they could do progressive on 

something and the union is just turning their back and 

bullying me and trying to make me pay $1290 all of a sudden 

out of a whim with next to no notice. And we don't make 

that much money as employees there. They haven't negotiated 

fair wages anyway. I mean, I'm adding that, yes, I am. So 

how can you feasibly say, "Oh, pay $1290 for representation 

on something"? 

JUDGE STERN: So when you say you're adding 

something, you're adding the fact that they didn't give you 

an advanced notice that they had passed this policy, is that 

what you mean? 

MR. RENNER: No. I mean, he indicated July of 

2018, and this is, you know, today's date, I mean --
I 

JUDGE STERN: Yes. I asked you the question 

before. In addition to their actual refusal to process your 

grievance 

MR. RENNER: Right. 

JUDGE STERN: -- you're also making a claim 
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relative to them not giving you advanced notice? 

MR. RENNER: Well, I didn't know that until he 

indicated it here today. 

JUDGE STERN: Oh, okay. All right. 

~13.21118 

MR. RENNER: When he indicated July 2018, he said 

that during his oral argument, that they adopted that in 

July. 

JUDGE STERN: Okay. 

MR. RENNER: I didn't know that until today. 

JUDGE STERN: Okay. Do you have anything more to 

say, Mr. Guido? 

MR. GUIDO: Simply that when Mr. Renner exercised 

his right to opt out, he was given correspondence -- is it 

in here? -- yes, Exhibit 1 which did give him some of the 

indications of what he could do to come back to the union if 

he chose to do it. The timing of this -- I believe this 

policy was adopted by the board -- what is the date on 

it? -- I think it was adopted in August, and then this event 

happened with Mr. Renner within a month of it. I'm not sure 

what we have or intend to do as an organization in terms of, 

you know, broadcasting this information. We're not 

obligated to do that necessarily, but it's probably 

something we have internally talked about, but I don't 

believe that that's a basis for a claim for Mr. Renner. He 

was told what we could or could not do, what we would or 
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would not do for him and he had choices, and he chose not to 

avail himself of our services and to pursue the matter 

somewhat on his own apparently, perhaps not calling it a 

Section 11 action, but that's on . him in terms of what he 

wants to do individual with the grievance. And I don't know 

where it is, if it's a completely done issue or not. But in 

any event, I really have nothing further to add other 

than --

JUDGE STERN: Insofar it was filed as a grievance, 

the grievance is done. 

MR. GUIDO: Yeah. 

JUDGE STERN: Right. 

MR. GUIDO: That's my perception. I would take 

exception to any even remote assertion by Mr. Renner that 

that Section 9 language comes into play; that our conduct 

was intended to be threatening toward him or the verbiage, 

you know, th~t is used in the statute which is -- you know, 

it's quite distinct in terms of how that language is worded. 

JUDGE STERN: I can say it again because I 

MR. GUIDO: Yeah. No, . I've got it right here. 

"No person shall by force" -- clearly we didn't use any 

force. 

JUDGE STERN: Yes; right. 

MR. GUIDO: "Intimidation or unlawful threats, 

compel or attempt to compel any public employee to do any of 
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the following'' and then, you know, it has the numbered 

sections, one of which is to financially support the 

organization. None of those none of those facts were 

alleged or asserted and they're not remotely part of this 

case. That's not the nature of what we dd. We take 

exception to those comments. This case is a legal issue 

regarding whether we can or cannot do what we believe we 

have done properly. 

~13,2DJB 

JUDGE STERN: Okay. Well, if both of you have had 

your say and I have had my questions answered, I believe 

that this oral· argument is closed. Before we go off the 

record, what happens here is I have to -- I'm going to write 

something in response to this motion, Mr. Renner. I'll 

either write an interi~ order denying the motion or I'll 

write a decision and recommended order to the Commission. 

That's what I do. I write decisions and recommended orders 

which are then sent to the Commission for they -- they have 

the chance if an appeal is filed to either adopt or reject 

my findings and recommendations. 

MR. RENNER: May I ask a question, your Honor? 

JUDGE STERN: Yes. 

MR. RENNER: In the event that this is ru.led that 

they did violate, okay, hypothetically, the time line has 

been missed. 

JUDGE STERN: Yes. 
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MR. RENNER: So therefore, I mean, if it's ordered 

that TPOAM violated something, the employer is not going to 

hear a grievance. I mean, I'm SOL regardless. 

JUDGE STERN: Correct. I mean, the issue of 

what -- what the proper remedy is, is a whole different 

issue. Do you have a view on what the proper remedy should 

be? 

MR. RENNER: I mean, I cited in my written 

response, I mean, there should be a fine or posted -- you 

know, clearly posted in all employer sites for a duration 

and a fine. 

JUDGE STERN: Yeah. Posting is -- posting would 

be a routine. Probably they have to send something to every 

nonmember or maybe a posting for all members. 

MR. RENNER: Something because -

JUDGE STERN: Yes. 

MR. RENNER: -- because, again, I b~lieve I'm 

18 · probably --, the employer is not going to say, "Oh, yeah, 

19 

20 

21 

22 

23 

24 

25 

okay. We'll hear his grievance now." I don't anticipate 

any employer doing that. 

JUDGE STERN: There's nothing in the contract that 

compels the employer to do that. 

MR. RENNER: Correct. 

JUDGE STERN: So that's not going to happen and 

the Commission can't compel the employer to do that. 

Page 44 

Page 110 

f,00-632-2i'20 



R
EC

EIV
ED

 by M
SC

 1/24/2023 3:31:14 PM

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. RENNER: Correct. 

JUDGE STERN: So you're -- you're -- you're -

you're -- as I think I think you've said in your posting 

MR. RENNER: SOL. 

JUDGE STERN: -- would be to -- fine, I don't 

know. But the Commission has in a prior case; said that the 

fine that's under Section 9 --

MR. RENNER: Is it $500 or something along those 

lines, I believe? 

JUDGE STERN: Yes. Has said and there's a case 

before the Court of Appeals on whether or not -- right now, 

on whether or not the Commission can order a union to pay 

that $500 fine. So that's up in the air, too, so --

MR. RENNER: And I would like to go on record just 

saying that I am not anti-union. I am pro-union. I'm not 

going to go into my history of -- on anything, any prior 

employment or nothing along those lines in my closing here . 

But this union didn't even ask me when I opted out to meet 

with me to discuss anything and so on and it just -- time -

it went on, and then all of a sudden this. They sent me a 

letter about $500 if I wanted to join again . Now I know 

legally they can't make me pay that $500. I knew that they 

couldn't do that, but I could just start paying again. But 

my concern was the laundry list of things I listed out that 

they didn't even ask me about, and then the time passed and 
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class action grievance, I'm represented, and then a 

reprimand and then not represented. So that's my closing. 

JUDGE STERN: Yes. You're raising some other 

issues. Whether or not they can charge you a -- after you 

opt out can charge you an additional fee to rejoin the union 

is not encompassed by the scope of your charge and I'm not 

going to address that. 

MR. RENNER: No; no; no. It's not. 

JUDGE STERN: Yes. 

MR. RENNER: No, I didn't -- I did not ask that. 

JUDGE STERN: Nor reaily is your varying 

dissatisfactions with the union. 

MR. RENNER: Correct. 

JUDGE STERN: If you're dissatisfied with the 

union, you have the right under the Right-To-Work law to 

become a. nonmember. 

MR. RENNER: Correct. I just was pointing out for 

timing is more than anything. 

JUDGE STERN: Correct; correct. 

MR. RENNER: The timing. 

JUDGE STERN: Okay. Anything more, Mr. Guido? 

MR. GUIDO: Perhaps I should just indicate that if 

to the extent that this were to~- let's submit, suppose the 

motion were denied and then the matter proceeds on the issue 

of the merits, there's still the collateral issue then of 
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the underpinning to the merit of the grievance as part of 

the -- you know, the other prong of a duty of fair rep case. 

And I'm not going to address the right or wrong of that 

right now, but simply indicate that I suppose we would 

reserve our rights in that regard. I note that this charge 

was not also filed in any respect against the employer. 

JUDGE STERN: Right. 

MR. GUIDO: That we are standalone on this case. 

JUDGE STERN: What Mr. Guido is referring to is 

that part of the standard law of the duty of fair 

representation, that the burden that an employee has to 

show, they have to show not only arbitrary, discriminatory, 

or bad faith by the union, but also whether that the -- in 

general, that the employee has to show that there was also a 

breach of the Collective Bargaining Ag~eement. Now whether 

or not this would apply in this case, I don't know. Tbat's 

an iss~e -- I guess if you want me to address it, I can 

address it. And I think here, I do not clarify 

adequately state what is going to happen. I do not think 

that there is a genuine issue of material fact here and I 

believe that both parties agree with me; right? Is that 

true? 

MR. RENNER: That is correct. That's is true. 

JUDGE STERN: That's true. All right. So I will 

issue a decision and recommended order that will either 
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dismiss the charge or find a violation. Okay. 

MR. RENNER: Very good. 

JUDGE STERN: So we will go forward with that. I 

don't think we need to have a hearing. Th~t would be a 

5 waste of time. 

6 

7 

MR. GUIDO: No. Thank you. 

JUDGE STERN: All right. If there's nothing more 

8 that either party wants to raise, the ·oral argument is 

9 finished. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. RENNER: Thank you. 

MR. GUIDO: Thank you, your Honor. 

MR. RENNER: Thank you, your Honor. 

JUDGE STERN: Okay. Thanks, everybody. 

(Proceedings concluded at 11;13 a.m.) 

-0-0-0-
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5 r certify that this transcript, consisting of 48 pag~s, is a 

6 cornplet~, true and correct transcript of the . oral argument and 

7 testimony taken in this case on November 13, 2018. 
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November 27, 2018 

'Jn~ll- ~ 
Marcy A. R1ingshir,(, CER 6924 
Notary Public, State of Michigan 
County of Ingham 
My commission expires 03/2023 
Network Reporting Corporation 
2604 Sunnyside Drive 
Cadillac, Michigan 4960~-8749 
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County of Saginaw 
MAfNTENANCE DEPARTMENT 

211 CONGRESS. 

SAGINAW;. M1CHJGAN 48602 
Bern·ard G. Delaney 

Director of Mainte.ncqice 

E'mRIIDyers Answer to Daniel Renner Grievance dated Se.pte(nber 20. 20'18 

The grievant.requests adjustme:tlt of<! Wri.tten warn}ng given to lilrn on se·ptember 19, 2018. In doing so, 

the grievant presentl:!.d lnf9rrnatJon on the situation that led to the· disciplinary action, 

First, /t sholifd be t1oted .that the .grievance was filed in acq:irdance wi.th County Poiicy Number 337, 

Grievance Procedur.e. In section 6.1 of the polity, it indiqites that regular full time anp regular parMime 

emplovees not covered by a. collective bargaining agre.e.ment shall have the right to use this grieva.nce 

pro~edure. As your position is a part of TPOAM, I do riot believe you can use this procequre as you are 

covered:by a collec-tive bargiliriing:a·greemerit. Ther:efore I believe the grievance shoulc;J be denied for that 

reason. 

Howevei:, ~v~n though I beli.eve the grievanc~ w,!.s not filed in accordance with the correct pr.9cedure, I 

am strll prQ'viding tl1e following respo·nse ~Cl t~_e gri~vance: 

I have reviewed the irto-rma:tlon ;prgvic!~ by.the griev.ant and belreve th_e disciplinary actioM take[1 ls stiH 

warranted-. ~ such, th_e grlev-aht~ Is den.fed. 

3-J ~t(~ } 12~/1b 
Bernard G. Delaney Jr. · 
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If this opinion indicates that it is "FOR PUBLICATION, " it is subject to 
revision until final publication in the Michigan Appeals Reports. 

STATE OF MICHIGAN 

COURT OF APPEALS 

TECHNICAL, PROFESSIONAL AND 
OFFICEWORKERS ASSOCIATION OF 
MICIIlGAN, 

Respondent-Appellant, 

V 

DANIEL LEE RENNER, 

\ 
Charging Party-Appellee . .., 

{ 
, 13e,re: O'BRIEN, P.J., and M. J. KELLY and REDFORD, JJ. 

' 
.,, REDFORD, J. 

FOR PUBLICATION 
January 7, 2021 
9:00 a.ni. 

No. 351991 
IvIBRC , 
LC No. 00-000034 

Respondent appeals as of right the Michigan Employment Relations Commission's 
(MERC) decision and order affirming an administrative law judge's (ALJ) decision and 
recommended order. The ALJ found that respondent's pay-for-services procedure violated 
respondent's duty of fair representation and§ 10(2)(a) of the Public Employment Relations Act 
(PERA), MCL 423.201 et seq., by unlawfully discriminating against charging party Daniel Renner, 
a nonunion member, and restraining him from exercising his § 9 statutory rights by refusing to 
represent him in a disciplinary dispute with the employer unless he paid respondent a fee for its 
services. MERC com;idered respondent's exceptions to the ALJ's decision and ruled that they 
lacked merit. MERC found that respondent's pay-for-services procedure violated § 10(2)(a) by 
discriminating against nonunion employees and restrained them from exercising their § 9 statutory 
rights to refrain from joining or assisting a labor organization and respondent breached its duty of 
fair representation by refusing to file or process Renner's grievance unless he paid a fee for its 
services. We affirm. 

I. BACKGROUND 

Renner, an employee of Saginaw County's grounds _department, opted out of union 
membership in 2017 as permitted under§§ 9 and 10(3) of PERA. On September 6, 2018, Renner 
sent an e-mail to the Director of Maintenance of the County of Saginaw, Bernard G. Delaney, Jr. 
regarding another employee smoking around Renner and the effect it had on his health. On 
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September 19, 2018, Director Delaney responded in writing to Renner. In his response, Delaney 
concluded Renner had inade false claims against fellow employees and he provided Renner a 
written warning that included a caution that "Any further incidents will lead to progressive 
disciplinary action, up to and including discharge." On September 20, 2018, Renner filed a 
document with Delaney which Renner described as a grievance procedure in accordance with 
Saginaw County Policy Number 300, number 337 and Policy 6.1.1 filing an appeal to his 
department head. Likewise, on September 20, 2018, Renner advised the president of the ·union 
local that he had submitted a grievance. On September 21, 2018, the business agent of the local 
union advised Renner that if he needed assistance in the grievance he would have to pay fees to 
the local. 

On September 26, 2018, Delaney responded to Renner in writing stating: 

First, it should be noted that the grievance was filed in accordance with County 
Policy Number 337, Grievance Procedure. In section 6.1 of the policy, it indicates 
that regular full time and regular part-time employees not covered by a collective 
bargaining agreement shall have the right to use this grievance procedure. As your 
position is part of TPOAM, I do not believe you can use this procedure as you are 
covered by a collective bargaining agreement. Therefore, I believe the grievance 
should be denied for that reason. 

However, even though I believe the grievance was not filed in accordance with the 
c~>rrect procedure', I am still providing .the following response to the grievance: 

I have reviewed the information provided by the grievant and believe the 
disciplinary action taken is still warranted. As such, the grievance is denied. 

As indicated above, after receiving the written reprimand in 2018, Renner submitted a Step 
1 grievance opposing the reprimand. He also sent an e-mail to respondent asking for the forms 
needed to complete a Step 2 grievance. Although Renner remained a member of the bargaining 
unit after opting out of union membership, respondent took the position that it owed Renner no 
duty to provide "direct representation services" unless he complied with the ''Union Operating 
Procedure: Nonmember Payment for Labor Representation Services" that the union adopted by 
resolution on July 23, 2018, which required nonmember emplqyees to pay for requested direct 
representation services. 

On September 27, 2018, respondent, through legal counsel, advised Renner that "the only 
process allowed to pursue a grievance, through the CBA [ collective-bargaining agreement] steps, 
is via the Union," because the county could not directly deal with an individual employee of the 
bargaining unit in a grievance covered by the CBA. Respondent told Renner that "pursuit of an 
individual grievance is allowed under section 11 of PERA[.]" The e-mail referred to the ''Union 
Operating Procedure: Nonmember Payment for Labor Representation Services," which it called 
its "pay-for-services procedure." Respondent's pay-for-services procedure states that a 
nonmember of the union "shall pay for the services to be rendered, in advance, of the receipt of 
services .... " The resolution adopting the pay-for-services procedure distinguished between 
"direct labor representation services" and "collective labor representation services." According to 
the resolution, "direct labor representation services involve representation of a bargaining unit 
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member in an individual capacity, in employme)?.t related issues including, but not limited to, 
critical incidents, investigatory interviews, grievance representation and arbitration, and 
administrative representation." Whereas, "collective labor representation services involve 
representation of the bargaining unit employees collectively, in circumstances such as collective 
bargaining, compulsory interest arbitration and certain unfair labor practice proceedings[.]" No 
payment is required for collective labor representation services. 

Renner did not tender the $1,290 required by the union to assist him in the grievance 
process. The union took no further steps to assist Renner in the grievance process. 

In October 2018, Renner filed a PERA charge with MERC alleging that respondent 
violated its duty of fair representation by demanding a fee in exchange for representation. 
Respondent admitted the factual grounds of Renner's charge but asserted that it could lawfully 
require payment for services under its procedure in light of the Supreme Court's decision in Janus 
v American Federation of State, Co, & Muni Employees, 585 US _; 138 S Ct. 2448; 20 I L Ed 
2d 924 (2018). Respondent sought summary disposition of the charge, arguing that its procedure 
did not violate any provision of PERA, and constituted action consistent with Janus and a decision 
of the Nevada Supreme Court that found a similar pay-for-services procedure permissible i.n the 
context of an analogous right-to-work statutory scheme.1 

Tue ALJ denied respondent's motion and found that the pay-for-services procedure 
violated§ 10(2)(a) [MCL 423.210(2)(a)] by unlawfully discriminating against nonunion members 
and restraining them from exercising their § 9 right to refrain from joining or assisting a labor 
organization. Respondent filed exceptions to the ALJ's decision which MERC rejected. 
Respondent now appeals. 

II. STANDARDS OF REVIEW 

Our review of MERC decisions is guided by Const 1963, art 6, § 28, and MCL 423.216( e). 
Van Buren Co Ed Ass'n v Decatur Pub Sch, 309 Mich App 630, 639; 872 NW2d 710 (2015). 
"MERC's findings of fact are conclusive if they are supported by competent, material, and 
substantial evidence on the record considered as a whole." Id., quoting Branch Co Bd of Comm 'rs 
v Int'l Union, United Auto, Aerospace & Agricultural Implement Workers of America, 260 Mich 
App 189, 192-193; 677 NW2d 333 (2003) (quotation marks omitted). "An agency charged with 
executing a statute is entitled to respectful consideration of its construction of that statute and 
should not be overruled absent cogent reasons; however, an agency's interpretation cannot bind 
the courts or conflict with the Legislature's intent as expressed in the statutory language." Wayne 
Co v AFSCME Local 3317, 325 Mich App 614, 634; 928 NW2d 709 (2018). In other words, 

1 Respondent relied on a Nevada case, Cone v Nev Serv Employees Union/SEIU Local 1107, 116 
Nev 473, 998 P2d 1178 (2000), in which the Nevada Supreme Court concluded that a fee for 
service arrangement that charged the nonunion members for the union's representation of them in 
grievance proceedings was permissible. In that case, however, the nonunion employees were free 
to either represent themselves or have a lawyer represent them in any grievance proceeding. In 
the matter at bar, an employee, whether a union member or not, may only proceed with the 
grievance process provided for in the collective bargaining agreement with union representation. 

-3-
Page 119 



R
EC

EIV
ED

 by M
SC

 1/24/2023 3:31:14 PM

although MERC's interpretation of PERA is entitled "respectful consideration," we review de 
novo legal issues such as statutory interpretation. Van Buren Co Ed Ass 'n, 309 Mich App at 639. 
Similarly, we review de novo questions of constitutional law. Saginaw Ed Ass 'n v Eady
Miskiewicz, 319 Mich App 422, 450-451; 902 NW2d 1 (2017). "MERC's legal determjnations 
may not be disturbed unless they violate a constitutional or statutory provision or they are based 
on a substantial and material error oflaw." Van Buren Co Ed Ass 'n, 309 Mich App at 639, quoting 
Branch Co Bd of Comm 'rs, 260 Mich App at 193. 

"The primary goal of statutory interpretation is to ascertain the legislative intent that may 
reasonably be inferred from the statutory language." Van Buren Co Ed Ass)n, 309 Mich App at 
639, quoting Krohn v Home-Owners Ins Co, 490 Mich 145, 156; 802 NW2d 281 (2011). Absent 
ambiguity in the statutory language, we must enforce the statute as written, "without any additional 
judicial construction." Wayne Co, 325 Mich App at 634. We must also strive to "give effect to 
every word, phrase, and clause in a statute, avoiding a construction that would render any part of 
the statute nugatory or surplusage." Id. Decisions of the National Labor Relations Board (NLRB) 
regarding comparable provisions of the National Labor Relations Act (NLRA), 29 USC 151 et 
seq., comparable to PERA provisions, serve as persuasive authority respecting interpretation of 
PERA. Detroit Police Officers Ass 'n v Detroit, 391 Mich 44, 53; 214 NW2d 803 (1974); Saginaw 
Ed Ass 'n, 319 Mich App at 446 n 4. 

ill. ANALYSIS 

Respondent first argues that MERC erred by concluding that the pay-for-services 
procedure violates PERA. We disagree. 

PERA governs public employee labor relations, "reflecting legislative goals to protect 
public employees against [unfair labor practices] and to provide remedial access to a state-level 
administrative agency with specialized expertise in [unfair labor practices]" Wayne Co, 325 Mich 
App at 619. Under§ 9, public employees are free to organize or join collective bargaining units 
or, conversely, refrain from doing so. Saginaw Ed Ass 'n, 319 Mich App at 429. Section lO(l)(a) 
"prohibits a public employer from interfering with, restraining, or coercing public employees 'in 
the exercise of their rights guaranteed in section 9.' " Saginaw Ed Ass'n, 319 Mich App at 429, 
quoting MCL 423.2IO(l)(a). Section 10(2)(a) prohibits labor organizations from restraining or 
coercing public employees in the exercise of their§ 9 rights, but it" 'does not impair the right of 
a labor organization to prescribe its own rules with respect to the acquisition or retention of 
membership.'" Saginaw Ed Ass 'n, 319 Mich App at 429, quoting MCL 423.210(2)(a). 

To protect public employees' rights, § 10(3) provides: 

[A]n individual shall not be required as a condition of obtaining or continuing 
public employment to do any of the following: 

(a) Refrain or resign from membership in, voluntary affiliation with, or 
voluntary :financial support of a labor organization or bargaining representative. 

(b) Become or remain a member of a labor organization or bargaining 
representative. 
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(c) Pay any dues, fees, assessments, or other charges or expenses of any 
kind or amount, or provide anything of value to a labor organization or bargaining 
representative. 

( d) Pay to any charitable organization or third party any amount that is in 
lieu of, equivalent to, or any portion of dues, fees, assessments, or other charges or 
expenses required of members of or public employees represented by a labor 
organization or bargaining representative. [MCL 423.210(3).] 

·,,I 

In this case, MERC determined that respondent's pay-for-services procedure violated 
§ 10(2)(a) by unlawfully discriminating against nonmembers of the union and restraining 
employees from exercising their § 9 right to refrain from joining or assisting a labor organization. 
Respondent argues that MERC erred in this regard because nothing in PERA prohibits the pay
for-services procedure and that§ 10(2)(a) explicitly authorizes a union to implement internal rules 
of the sort at issue in this case. We disagree. 

Respondent maintains that its pay-for-services procedure falls squarely within the 
§ 10(2)(a) proviso allowing a labor organization to "prescribe its own rules with respect to the 
acquisition or retention of membership." MCL 423.210(2)(a). The plain language of the statute, 
however, cannot be read as respondent contends. Further, despite repeatedly insisting that this 
language applies, respondent has not explained how charging nonunion employees for direct 
representation services can be construed as a rule concerning "acquisition or retention of 
membership." The NLRA contains identical language regarding a labor organization's right to 
prescribe rules "with respect to the acquisition or retention of membership," 29 USC 158(b)(l), 
and courts have interpreted that language as referring to rules that govern admission or expuls :on 
of employees from the union. Pattern Makers' League of North America v Nat 'l Labor Relations 
Bd, 473 US 95, 109; 105 S Ct 3064; 87 L Ed 2d 68 (1985). In this case, respondent's pay-for
services procedure applies only to nonunion employees and has no connection to the admission of 
a member to the union or expulsion of a member from the union. 

We note that ,r 9 ofrespondent's pay-for-services procedure restricts a nonmember's right 
to join the union "during the pendency of an employment related issue," and permits the 
nonmember to "opt-in to dues paying union membership" after the employment related issue has 
been concluded. Nevertheless, the primary purpose ofrespondent's pay-for-services procedure is 
to require nonunion employees who are members of the collective bargaining unit to pay for direct 
representation services. Paragraph 9 of respondent's pay-for-services procedure when read in the 
context of the entire operating procedure furthers the union's purpose by preventing a nonmember 
from avoiding payment for requested services by joining the union when the need for direct 
representation services arises. In so doing, it advances the purpose of restraining or coercing 
nonmember employees in the exercise of their statutory rights. 

A rule "that invades or frustrates an overriding policy of the labor laws" cannot be enforced 
without violating the NLRA' s prohibition against restraining or coercing employees in the exercise 
of their statutory rights. Scofield v Nat 'l Labor Relations Bd, 394 US 423, 429; 89 S Ct 1154; 22 
L Ed 2d 385 (1969). See also In reMcLeodUSA Telecom Servs, Inc, 277 Mich App 602,609; 751 
NW2d 508 (2008) ("Statutory language should be construed reasonably, keeping in mind the 
purpose of the act.") (quotation marks and citation omitted). Michigan has applied similar 
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reasoning to PERA. Indeed, in Saginaw Ed Ass'n, 319 Mich App at 443-447, this Court agreed 
with MERC's conclusion that a policy limiting resignation from a union to a one-month period 
each year violated the "obvious intent" of the right-to-work amendment, which was designed to 
protect "public employees against barriers to acting on the desire to discontinue union affiliation 
or support." Thus, even if respondent's pay-for-services procedure could be viewed as a rule 
regarding acquisition of membership under § 10(2)(a), lvIBRC properly could determine that 
respondent's pay-for-services procedure is unenforceable under PERA if it impermissibly 
restrained or coerced employee rights under § 9 or otherwise frustrated the purpose of PERA. 

Respondent also emphasizes that, on the issue of fees, PERA only bars charges that are 
required as a "condition of obtaining or continuing public employment." MCL 423.210(3). 
Respondent reasons that its pay-for-services procedure does not run afoul of this prohibition 
because the procedure does not cail for denial or termination of employment if an employee 
declines to pay for direct representation services. Respondent's contention in this regard, while 
alluring, is not persuasive because respondent's pay-for-services procedure impacts nonmembers' 
exercise of statutory rights that directly impact continuing public employment. :MERC explained: 

Contrary to Respondent's argument, however, we believe that grievance handling 
is fundamental to a union's duty as the exclusive bar.gafuing agent to represent all 
members of the bargaining unit without discrimination. Because a union's decision 
not to represent a unit niember in a grievance or disciplinary matter has a clear 
impact on that unit member'.s terms or conditions of employment and the terms and 
conditions of other members of the bargaining unit, it is not merely an internal 
union matter. Moreover, by requiring non-member payment for representation 
services, a union interferes with an employee's § 9 right to refrain from union 
activities . As we noted in Amalgamated Transit Union, Local 26, 30 [Mich Pub 
Emp Rep] 22 (2016) [(Case No. CU16 D-026)], the language of§ 10(2)(a) does not 
pennit a union to deny an employee the rights provided by § 9, regardless of 
whether the union's actions have an impact on conditions of employment. 

Respondent argues that by considering whether its pay-for-services procedure impacts "terms or 
conditions of employment," MERC rriisapplied concepts used tQ determine mandatory subjects of 
collective bargaining.2 We disagree because MERC did not focus on violation of§ I0(3)(c) for 

2 Section 15(1) of PERA provides: 

A public employer shall bargain collectively with the representatives of its 
employees as described in section 11 and may make and enter into collective 
bargaining agreements with those representatives. Except as otherwise provided in 
this section, for the purposes of this section, to bargain collectively is to perform 
the mutual obligation of the employer and the representative of the employees to 
meet at reasonable times and confer in good faith with respect to wages, hours, and 
other terms and conditions of employment, or to negotiate an agreement, or any 
question arising under the agreement, and to execute a written contract, ordinance, 
or resolution incorporating any agreement reached if requested by either party, but 
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its decision to strike down the pay-for-services procedure. MERC's decision clarified that 
"§ 10(2)(a) does not permit a union to deny an employee the rights by§ 9, regardless of whether 
the union's actions have an impact on conditions of employment" because unions may not restrain 
or coerce employees in the exercise of their statutory rights. MERC correctly concluded that 
respondent's pay-for-services violated § 10(2)(a) by discriminating against nonmembers by 
restraining them from exercising their § 9 rights by refusing to do anything respecting 
nonmembers' grievances and thereby making it impossible for a nonmember to pursue a grievance 
unless fees for services are paid. 

Section 11 of PERA provides that "[ r ]epresentatives designated or selected for purposes of 
collective bargaining by the majority of the public employees in a unit appropriate for such 
purposes, shall be the exclusive representatives of all the public employees in such unit for the 
purposes of coilective bargaining in respect to rates of pay, wages, hours of employment or other 
conditions of employment, and shall be so recognized by the public employer[.]" Substantially 
identical language in the NLRA has been interpreted as imposing on the representative a 
corresponding duty of fair representation owed to all members of the bargaining unit. Ford Motor 
Co v Huffman, 345 US 330,337; 73 S Ct 681; 97 L Ed 2d 1048 (1953). As explained in Wallace 
Corp v Nat'Z Labor Relations Bd, 323 US 248, 255-256; 65 S Ct 238; 89 L Ed 216 (1944): 

The duties of a bargaining agent selected under the terms of the [NLRA] 
extend beyond the mere representation of the interests of its own group members. 
By its selection as bargaining representative, it has become the agent of all the 
employees, charged with the responsibility of representing their interests fairly and 
impartially. Otherwise, employees who are not members of a selected union at the 
time it is chosen by the majority would be left without adequate representation. 

Our Supreme Court has explained that, because PERA is patterned after the NLRA, "PERA 
impliedly imposes on labor organizations representing public sector employees a duty of fair 
representation which is similar to the duty imposed by the NLRA on labor organizations 
representing private sector employees." Goolsby v City of Detroit, 419 Mich 651, 660 n 5; 358 
NW2d 856 (1984). Respondent does not dispute this well-settled interpretation of PERA and, in 
fact, recognizes that its duty of fair representation extends to all members of the bargaining unit, 
regardless of whether they are also dues-paying union members. Respondent, however, contends 
that this general rule does not apply because nonunion members are treated equally for collective 
bargaining purposes. We disagree. 

"Mandatory subjects of collective bargaining are comprised of issues that 'settle an aspect 
of the relationship between the employer and employees[.]' " St Clair Intermediate Sch Dist v 
Intermediate Ed Ass'n, 458 Mich 540,551; 581 NW2d 707 (1998), quoting Allied Chem &Alkali 

this obligation does not compel either party to agree to a proposal or make a 
concession. [MCL 423.215(1) (emphasis added).] 

"The subjects included within the phrase 'wages, hours, and other terms and conditions of 
employment' are referred to as 'mandatory subjects' of bargaining." Central Mich Univ Faculty 
Ass 'n v Central Mich Univ, 404 Mich 268, 277; 273 NW2d 21 (1978), quoting MCL 423.215. 

-7-
Page 123 



R
EC

EIV
ED

 by M
SC

 1/24/2023 3:31:14 PM

Workers of America v Pittsburgh Plate Glass, 404 US 157, 178; 92 S Ct 383; 30 L Ed 2d 341 
(1971). Among other recognized topics, mandatory subjects include grievance procedures, St 
Clair Intennediate Sch Dist, 458 Mich at 551, and disciplinary procedures, Pontiac Police Officers 
Ass 'n v Pontiac, 397 Mich 674, 677; 246 NW2d 831 (1976). As exclusive representative of 
Renner's bargaining unit, respondent negotiated a grievance process that governed Renner's 
employer and all members of the bargaining unit. Although the CBA has not been produced in 
this case, respondent confirmed that the grievance process must be pursued by the union. An 
individual employee cannot take advantage of the negotiated process in his or her own right. In 
other words, respondent secured a valuable right for all ~embers of the bargaining unit including 
Renner, but through its pay-for-services procedure, effectively foreclosed a nonunion employee's 
ability to use the grievance process absent payment for services. 

Respondent asserts that this outcome did not involve discrimination in violation of its duty 
of fair representation because: (1) § 113 provides a method for nonunion members who are 
unwilling to pay for direct representation to pursue grievances with the employer directly, and (2) 
union members also pay for direct representation, albeit through their membership dues. 
Respondent's first rationale is unpersuasive considering the background of this case. When 
Renner attempted to pursue a grievance outside of the process outlined in the CBA, his employer, 
through his supervisor, indicated that the county's standard grievance procedure applied only to 
employees who were not covered by a CBA and told him that his grievance had been reviewed 
and denied. Tb.us, Renner exercised his § 11 rights to no avail, could not invoke his employer's 
standard grievance procedure applicable only to persons not members of the bargaining unit, and 
as an employee member of a bargaining unit covered by a CBA, could not exercise the bargained 
for right to the grievance procedure under the CBA. Renner, therefore, found himself in the 
position of either paying respondent for direct representation services under respondent's pay-for
services procedure to permit him to pursue the grievance, or refusing to pay and forfeit his 
contractual right to pursue a grievance under the CBA grievance procedure. 

Respondent's second rationale also demonstrates the problematic nature of the pay-for
services procedure. To fully reap the benefits of the CBA, all members of the bargaining unit must 
pay something, either in the form of membership dues or service fees for direct representation 
services that are necessary to enforce rights afforded by the CBA. In this case, respondent told 
Renner that he must pay upfront $1,290, the estimated initial cost of processing Renner' s grievance 
through Step 4. Ifhe did not or could not pay in full, respondent would not take any action on his 

3 Section 11 specifies that the designated representative "shall be the exclusive representative of 
all public employees in a" collective bargaining unit regarding pay, wages, hours, and other 
conditions of employment, 

and shall be so recognized by the public employer: Provided, That any individual 
employee at any time may present grievances to his employer and have the 
grievances adjusted, without intervention of the bargaining representative, if the 
adjustment is not inconsistent with the terms of a collective bargaining contract or 
agreement then in effect, provided that the bargaining representative has been given 
opportunity to be present at such adjustment. [MCL 423.211.] 
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behalf. Additional fees would be required if the matter cost more or proceeded beyond Step 4. 
Even the preliminary estimate could be cost-prohibitive for many workers, especially considering 
the short timeframe within which union action must occur as required under the CBA grievance 
procedure. Faced with that economic reality, employees who would otherwise exercise their § 9 
right to decline union membership could feel compelled to join the union, if only to avoid the risk 
of forfeiting pursuit of a meritorious grievance. Given the effect of the pay-for-services procedure, 
MERC's decision and order did not involve a substantial and material error of law. MERC's 
decision properly interpreted and applied applicable law. 

Next, respondent argues that MERC failed to appreciate the significance of the United 
States Supreme Court's Janus decision which it contends negated the rationale of the older NLRB 
decisions relied on by MERC. Respondent also argues that, in the wake of Janus, MERC should 
have relied on the reasoning stated by the Nevada Supreme Court in Cone, 116 Nev 473, which 
upheld a comparable pay-for-services procedure. We disagree. 

In Janus, 585 US_; 138 S Ct 2448, the United States Supreme Court considered whether 
an lliinois statute that authorized unions to assess nonunion public employees "agency fees" to 
cover their proportionate share of union dues attributable to union activities conducted on behalf 
of nonunion members of the collective bargaining unit violated the First Amendment. The Court 
held the state law unconstitutional and overruled its earlier decision in Abood v Detroit Bd of Ed, 
431 US 209; 97 S Ct 1782; 52 L Ed 2d 261 (1977), which previously held that nonmembers could 
be charged the portion of union fees attributable to collective bargaining issues. Janus, 585 US at 
_; 138 S Ct at 2460. Abood justified its countenance of agency-fee arrangements by relying on 
the governmental interest in labor peace and avoiding "the risk of free riders .... " Abood, 431 
US at 224 (quotation marks omitted). The Court noted that the first rationale had been based on 
an unfounded assumption that interunion rivalries would foster dissension within the workforce 
and force employers to face conflicting demands from different unions. The Court found no 
historical factual support for that assumption. Janus, 585 US at_; 138 S Ct at 2465. Concerning 
the latter of these justifications, the Janus Court determined that avoiding free rider concerns was 
not a sufficiently compelling interest to overcome First Amendment objections. Id. at_; 138 S 
Ct at 2466. The Court concluded that forcing public employees to subsidize a union they chose 
not to join and objected to the positions taken by the union in collective bargaining and related 
activities, violated "the free speech rights of nonmembers by compelling them to subsidize private 
speech on matters of substantial public concern." Id. at_; 138 S Ct at 2459-2460. 

The Court acknowledged that supporters of agency fees characterized them as unique 
because unions owe a duty of fair representation to all members of the bargaining unit, regardless 
of union membership. Id. at_; 138 S Ct at 2467. The Court considered that one could argue 
"that a State has a compelling interest in requiring the payment of agency fees because (1) unions 
would otherwise be unwilling to represent nonmembers or (2) it would be fundamentally unfair to 
require unions to provide fair representation for nonmembers if nonmembers were not required to 
pay." Id. The Court, however, found neither argument sound and explained: 

First, it is simply not true that unions will refuse to serve as the exclusive 
representative of all employees in the unit if they are not given agency fees. As 
noted, unions represent millions of public employees in jurisdictions that do not 
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permit agency fees. No union is ever compelled to seek that designation. On the 
contrary, designation as exclusive representative is avidly sought. Why is this so? 

Even without agency fees, designation as the exclusive representative 
confers many benefits. As noted, that status gives the union a privileged place in 
negotiations over wages, benefits, and working conditions. Not only is the union 
given the exclusive right to speak for all the employees in collective bargaining, 
but the employer is required by state law to listen to and to bargain in good faith 
with only that union. Designation as exclusive representative thus "results in a 
tremendous increase in the power" of the union. 

In addition, a union designa~ed as exclusive representative is often granted 
special privileges, such as obtaining information about employees, and having dues 
and fees deducted directly from employee wages. The collective-bargaining 
agreement in this case guarantees a long list of additional privileges. 

These benefits greatly outweigh any extra burden imposed by the duty of 
providing fair representation for nonmembers. What this duty entails, in simple 
terms, is an obligation not to "act solely in the interests of [the union's] own 
members." 

What does this mean when it comes to the negotiation of a contract? The 
union may not negotiate a collective-bargaining · agreement that discriminates 
against nonmembers, but the union's bargaining latitude would be little different if 
state law simply prohibited public employers from entering into agreements that 
discriminate in that way. And for that matter, it is questionable whether the 
Constitution would permit a public-sector employer to adopt a collective
bargaining agreement that discriminates against nonmembers. To the extent that 
an employer would be barred from acceding to a discriminatory agreement anyway, 
the union's duty not to ask for one is superfluous. It is noteworthy that neither 
respondents nor any of the 39 amicus briefs supporting them-nor the dissent-has 
explained why the duty of fair representation causes public-sector unions to incur 
significantly greater expenses than they would otherwise bear in, negotiating 
collective-bargaining agreements. 

What about the representation of nonmembers in grievance proceedings? 
Unions do not undertake this activity solely for the benefit of nonmembers-which 
is why Illinois law gives a public-sector union the right to send a representative to 
such proceedings even if the employee declines union representation. 
Representation of nonmembers furthers the union's interest in keeping control of 
the administration of the collective-bargaining agreement, since the resolution of 
one employee's grievance can affect others. And when a union controls the 
grievance process, it may, as a practical matter, effectively subordinate "the 
interests of [ an] individual employee ... to the collective interests of all employees 
in the bargaining unit." 
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In any event, whatever unwanted burden is imposed by the representation 
of nonmembers in disciplinary matters can be eliminated "through means 
significantly less restrictive of associational freedoms" than the imposition of 
agency fees. Individual nonmembers could be required to pay for that service or 
could be denied union representation altogether. Thus, agency fees cannot be 
sustained on the ground that unions would otherwise be unwilling to represent 
nonmembers. [Id. at_; 138 S Ct at 2467-2469 (citations and footnotes omitted; 
alterations in original).] 

Respondent's support of its pay-for-services procedure is premised on the final paragraph 
of this passage and a footnote to that paragraph. Id. at_ n 6; 138 S Ct at 2469 n 6. Respondent 
maintains that, via this dicta, the Court provided instructional guidance regarding a union's duty 
to nonmembers respecting direct representation services and established that the duty of fair 
representation does not extend to individualized services. According to respondent, MERC erred 
by denying the significance of Janus and relying on outdated NLRB decisions. Close reading of 
the paragraph and the footnote, within the context of the preceding paragraphs, however, does not 
support respondent's contention. 

MERC correctly understood and properly interpreted Janus by recognizing that the case 
did not involve allegation of a breach of the union's duty of fair representation or restrain of a 
nonunion employee's statutory rights. Further, :MERC correctly concluded that in the passage "the 
Supreme Court was only expressing its belief that a state statute could be enacted or modified to 
address a perceived 'free rider' concern that would allow a public sector union to ·charge a non
member for processing his or her grievance without violating the non-member's First Amendment 
rights." The Supreme Court did not hold that a union could unilaterally fashion a policy or 
procedure imposing fees for services on nonunion members of a collective bargaining unit and did 
not authorize such action. 

This conclusion is buttressed by the Court's citation of state statutes as "precedent for such 
arrangements." Id. The Supreme Court cited Cal Gov't Code 3546.3 (West 2010) as its primary 
example and compared it to the Illinois statute, 5 Ill Comp Stat 315/6(g) (West 2016). The 
California statute provided that an employee who objects to joining or financially supporting a 
labor organization on religious grounds cannot be required, as a condition of employment, to join 
or support the organization. Importantly, the California statute also specified that if the employee 
"requests the employee organization to use the grievance procedure or arbitration procedure on the 
employee's behalf, the employee organization is authorized to charge the employee for the 
reasonable cost of using such procedure." Id. According to Janus, "[t]his more tailored 
alternative, if applied to other objectors, would prevent free ridership while imposing a lesser 
burden on First .Nnendment rights." Janus, 585 US at_; 138 S Ct 2469 n 6. Thus, Janus 
contemplated state legislative action to create a less restrictive method for responding to the 
"unwanted burden ... imposed by the representation of nonmembers in disciplinary matters" but 
did not endorse or instruct unions to unilaterally impose fees upon nonunion employees within 
collective bargaining units in which the union enjoys being the exclusive bargaining agents for the 
bargaining units. Id. at_; 138 S Ct at 2468. 

The Michigan Legislature has not enacted a proVIston in PERA that authorizes 
respondent's pay-for-services procedure. As explained previously, respondent's procedure has a 
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coercive effect on an employee's§ 9 right to decline union membership in violation of§ 10(2)(a). 
Further, even if we accepted respondent's reading of Janus as implicitly removing the duty of 
direct representation services from the scope of a union's duty of fair representation, the specific 
procedure adopted in respondent's pay-for-services procedure undermines respondent's fair 
representation of nonunion members. Grievance procedures are a mandatory subject of collective 
bargaining, St Clair Intermediate Sch Dist, 45 8 Mich at 5 51, and the subject CBA plainly provides 
as such. Respondent conceded below that Renner was entitled to all benefits of the CBA, yet only 
the union could pursue a grievance under the terms of the CBA. Respondent's duty of fair 
representation in collective bargaining would be rendered meaningless if it could lawfully secure 
equal employment rights for all members of the bargaining unit during the collective bargaining 
process, only to later implement a policy placing potentially prohibitive restrictions on a nonunion 
member's access ·to those rights. The combined effect of the negotiated grievance process and 
respondent's pay-for-services procedure results in unfair, discriminatory treatment of nonunion 
members-an end at odds with respondent's duty of fair representation. Janus does not stand for 
that proposition. 

Considering these implications, respondent's contention that MERC erred by relying on 
NLRB precedent concerning the general duty of fair representation lacks merit. Respondent's 
repeated reliance on Cone is similarly unpersuasive. Cone is clearly distinguishable because 
nonunion members were not required to use, and thus pay for union representation to pursue 
grievance matters. Cone, 116 Nev at 475. 

Lastly, respondent argues that :MERC's decision violated respondent's First Amendment 
right to freedom of association. We disagree. 

As part of this claim of error,' respondent also asserts that MERC misunderstood the nature 
ofrespondent's argument regarding this issue. Respondent's exceptions to the ALJ's decision and 
recommended order included a complaint that requiring respondent to provide direct 
representation to nonmembers free of charge "is tantamount to compelling the Union to associate 
with the nonmember in circumstances that are diametrically opposed to the expressive message 
and viewpoint of the Union, as reflected in the Union's Operating Procedure." In pertinent part, 
respondent continued, "While the Union recognizes and accepts the non-member for associational 
purposes in labor representation matters that are 'collective' in nature, i.e., collective bargaining 
and class action grievances/unfair labor practice proceedings, the expressive message and 
viewpoint of the Union is to not associate with the non-member under circumstances which 
mandate, to the detriment of the membership, free direct representation services be given to the 
non-member." :MERC incorrectly treated respondent's exception as though respondent sought to . 
avoid association with nonunion members entirely. 

Turning to the merits of respondent's First Amendment argument, the constitutional 
underpinnings of the freedom of association have been aptly summarized as follows: 

An individual's freedom to speak, to worship, and to petition the 
government for the redress of grievances could not be vigorously protected from 
interference by the State unless a correlative freedom to engage in group effort 
toward those ends were not also guaranteed. According protection to collective 
effort on behalf of shared goals is especially important in preserving political and 
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cultural diversity and in shielding dissident expression from suppression by the 
majority. Consequently, we have long understood as implicit in the right to engage 
in activities protected by the First Amendment a corresponding right to associate 
with others in pursuit of a wide variety of political, social, economic, educational, 
religious, and cultural ends. [Roberts v US Jaycees, 468 US 609, 621; 104 S Ct 
3244; 82 L Ed 2d 462 (1984) (citations omitted).] 

Conversely, "[t]he right to eschew association for expressive purposes is likewise protected." 
Janus, 585 US at_; 138 S Ct at 2463 (citation omitted). 

Respondent relies upon Boy Scouts of America v Dale, 530 US 640; 120 S Ct 2446; 147 L 
Ed 2d 554 (2000), to support its constitutional claim. In that case, the petitioner claimed that 
requiring it to reinstate the respondent-a former member who had been expelled from the 
organization because of his homosexuality and role as a gay rights activist-as a member of the 
organization violated the petitioner's right of expressive association. Id. at 644. The Supreme 
Court agreed. Id. The Court explained that "forced inclusion of an unwanted person in a group 
infringes the group's freedom of expressive association if the presence of that person affects in a 
significant way the group's ability to advocate public or private viewpoints." Id. at 648. 

As an initial matter, we find respondent's reliance on Boy Scouts of America misplaced 
because respondent's representation of nonunion members in grievance matters is not the type of 
"forced inclusion" at issue in that case. As explained more fully below, a public accommodations 
law barring discrimination on the basis of sexual orientation violated the petitioner's expressive 
association rights because reinstating the respondent's membership in the organization conveyed 
a message that the petitioner condoned the respondent's homosexuality, in direct conflict with the 
petitioner's organizational belief that homosexual conduct did not constitute "a legitimate form of 
behavior." Id. at 653 . 

This sort of message-attribution theory does not apply in this case. Respondent does not 
suggest that by representing a nonunion member in grievance proceedings, it is somehow 
endorsing that individual's personal beliefs on any particular subject. And even if union 
representation implied support of the employee's factual basis for pursing a grievance, rather than 
mere protection of CBA rights, it is evident that respondent is not concerned about the risk of 
message or viewpoint attribution in this context. This is evidenced by respondent's willingness to 
represent nonunion members, as long as they pay union defined fees . 

Even ifrespondent's position fit within the framework of the Court's analysis in Boy Scouts 
of America, respondent's position is still unpersuasive. The Supreme Court began its analysis by 
determining whether the petitioner was protected by the First Amendment's expressive 
associational right, which only extends to groups that "engage in some form of expression, whether 
it be public or private." Id. at 648. The petitioner, a private, nonprofit organization engaged in 
"helping to instill values in young people and, in other ways, to prepare them to make ethical 
choices over their lifetime in achieving their full potential." Id. at 666, 649 (quotation marks 
omitted). It carried out this mission by having adult leaders spend time with youth members 
through various recreational activities while instructing the youth members both expressly and by 
example. Id. at 649-650. The Court found that, by conveying a system of values to its youth 
members, the petitioner undoubtedly engaged in expressive activity. Id. at 650. 
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In this case, there can be little doubt that, as a general matter, respondent engages in 
expressive activity. A union representing public employees necessarily engages in speech 
regarding matters of substantial public concern given the nature of its role in the collective 
bargaining process. Janus, 585 US at_; 138 S Ct at 2474-2475. It negotiates subjects like 
wages, benefits, and terms and conditions of public employees' employment that have a great 
impact on governmental spending. Id. Nor is it uncommon for unions to engage in political, public 
relation, or lobbying activities outside of collective bargaining. Because respondent engages in 
expressive activity, it is generally entitled to expressive associational rights . Boy Scouts of 
America, 530 US at 648. 

In Boy Scouts of America, the Court next considered whether the state action significantly 
affected the petitioner's ability to advocate its viewpoints. Id. at 650. In doing so, the Court first 
explored the nature of the expressive message at issue. The petitioner premised its constitutional 
challenge on its belief that homosexuality was inconsistent with the values the group represented, 
such as maintaining a "morally straight" and "clean" lifestyle, and the petitioner argued that it did 
not want to "promote homosexual conduct as a legitimate form of behavior." Id. at 650-651 
(quotation marks omitted). The Court accepted the petitioner's assertion regarding its message 
and indicated that it did not need to make further inquiry into the nature of the petitioner's message. 
Id. at 651. Nonetheless, the Court reviewed various statements the petitioner made regarding the 
issue and opined that the petitioner sincerely held its stated belief. Id. at 651-653. Considering 
this expressive message, the Court found merit in the petitioner's argument, agreeing that inclusion 
of the respondent in the organization ''would, at the very least, force the organization to send a 
message, both to the youth members and the world, that the Boy Scouts accept homosexual 
conduct as a legitimate form of behavior." Id. at 653. 

In this case, respondent claims that MERC's decision interferes with the expressive 
message and viewpoint reflected in its pay-for-services procedure, which is to "not associate with 
the nonmember under circumstances which mandate, to the detriment of the membership, free 
direct representation services be given to the nonmember." This is different from the 
circumstances involved in Boy Scouts of America, where the petitioner's message related to the 
core values the organization determined to instill in its young members. Although the Court noted 
that a group "do[es] not have to associate for the 'purpose' of disseminating a certain message," 
there must be "expressive activity that could be impaired in order to be entitled to protection." Id. 
at 655. Respondent's position is flawed because its characterization of the expressive message 
allegedly impaired by MERC 's decision is not a "message" at all. Respondent has merely reframed 
the rationaie underlying its procedure, without conveying any sort of recognizable ideal, belief, or 
viewpoint. Simply restating the purpose for a procedure does not transform it into a message. See, 
e.g., Parks v City of Columbus, 395 F3d 643, 651 (CA 6, 2005)4 (rejecting a city's contention that 
the collective message of the council organizing an art fair was "to bring visual and performing 
artists to the City to be enjoyed by those who wish to go to the festival," reasoning that "[t]his is 
not an expressive message, but merely a purpose for the event"). Accordingly, we reject 

4 "Lower federal court decisions are not binding on state courts, but may be persuasive." 
Vanderpool v Pineview Estates LC, 289 Mich App 119, 124 n 2; 808 NW2d 227 (2010) (citation 
omitted). 
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respondent's argument that representation of nonunion members free of charge violates its right to 
expressive association. 

We conclude that ::MERC's findings of fact in this case were s1,1pported by competent, 
material, and substantial evidence on the record considered as a whole. Further, its decision does 
not violate a constitutional or statutory provision nor does it constitute a substantial and material 
error oflaw. 

Affirmed. 
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Isl James Robert Redford 
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