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EXECUTIVE SUMMARY

ISSUES AND SOLUTIONS

On October 8, 1993, Energy Secre-
tary Hazel R. O’Leary asked the Na-
tional Petroleum Council to assess from
an energy production perspective the
implications of a proposal by the Depart-
ment of Interior’s Minerals Management
Service (MMS) to implement the finan-
cial responsibility requirements of the
Oil Pollution Act of 1990 (OPA).

Properly implemented, OPA could
safeguard the public interest by improv-
ing oil spill prevention and response,
without undue harm to the oil and gas
industry. However, this report concludes
that the new financial responsibility re-
quirements, as contained in the MMS’s
preliminary broad interpretation, could
have serious and substantial impacts on
all segments of the oil and gas industry
and disrupt commerce in many other ar-
eas without benefiting the environment.
Even under a narrower interpretation of
OPA’s requirements, offshore operators
will face significant new cost burdens.

The MMS must exercise its inherent
administrative flexibility to incorporate
the recommendations made in this report
into its regulations. At this point, while
those regulations are being developed,
the Council believes it is appropriate to
concentrate on potential administrative
remedies. After the MMS proposes a

rule, more will be known as to whether
problems associated with OPA have been
remedied or whether legislative amend-
ment or additional administrative actions
are required.

THE ISSUES

Signed into law on August 18, 1990,
OPA followed several large and well-
publicized transportation-related oil
spills. The Act’s best known prevention
measure was its requirement for double
hulls on tankers. Its other prevention
and cleanup provisions have been part of
new operating regimes industry-wide.
The first goal: don’t spill.

A central tenet of the law is the “pol-
luter pays” principle. It established a
rigorous liability regime backed by “fi-
nancial responsibility” requirements to
assure that those potentially responsible
for a spill would have readily available
financial resources to pay for cleanup
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and damages. Parties responsible for off-
shore facilities must show evidence of fi-
nancial responsibility up to $150 million,
more than quadrupling from $35 million
required under previous law. This evi-
dence of financial responsibility is
demonstrated by the issuance of a “cer-
tificate” of financial responsibility, or
COFR.

The Minerals Management Service
has been delegated the responsibility
for implementing OPA as it relates to
offshore facilities. The MMS released
an Advance Notice of Proposed Rule-
making on Oil Spill Financial Responsi-
bility for Offshore Facilities Including
State Submerged Lands and Pipelines
(68 FR 44797) to solicit public com-
ments on financial responsibility and af-
fected parties. The MMS’s preliminary
interpretation of the definitions and in-
teraction of the terms “offshore facility,”
“onshore facility,” and “responsible
party” would have the effect of imposing
a financial responsibility requirement
on all types of petroleum production, re-
fining, transportation, and distribution
facilities, whether located in the tradi-
tional offshore—the federal Outer Con-
tinental Shelf and territorial sea—or lo-
cated onshore. As a result, the
responsible party for any of these opera-
tions would be required to show evi-
dence of $150 million of financial re-
sponsibility.

2

The requirement to show evidence of
financial responsibility is a pre-condition
for continued operation. If the prelimi-
nary interpretation were to prevail in fi-
nal regulations, including the present
self-insurance test, only some of the
largest firms would be able to self-insure,
leaving hundreds of firms unable to evi-
dence the required financial responsibil-
ity. Even if conventional insurance were
available to meet such a requirement—
and it is not clear that it would be, as
discussed more fully later—many compa-
nies would not be able to tolerate such
an added cost in their operations. Since
self-insurers may incur no incremental
cost, any firm unable to self-insure would
be at a competitive disadvantage in the
best of circumstances and unable to oper-
ate in the worst.

The preliminary interpretation by
the Minerals Management Service ig-
nores the Oil Pollution Act’s careful dis-
tinctions between “onshore facility” and
“offshore facility.” The law treats the
two differently for liability, spill re-
sponse, contingency planning, and a
number of other issues. The law im-
poses no requirement for evidencing fi-
nancial responsibility for onshore facili-
ties. Furthermore, the law specifies the
“responsible party” separately for on-



shore facilities and offshore facilities.
For an offshore facility, the responsible
party is the “lessee,” “permittee,” or

“holder of easement,” just as it was un-
der the law that preceded OPA, the
Outer Continental Shelf Lands Act.
These terms apply solely to the tradi-
tional offshore area and have no mean-
ing when applied to refineries, termi-
nals, and other facilities located on land.

Even with an MMS interpretation
narrowed to the traditional offshore
only, the offshore producers unable to
self-insure face a burden from the re-
quirement that they show evidence of
$150 million of financial responsibility.
This added cost will result in the loss of
oil and gas production and reserves due
to early abandonment and in increased
reliance on oil imports. Furthermore,
the increased cost creates barriers to en-
try for new and existing operators evalu-
ating whether to bid on or purchase off-
shore properties and increases the
threshold economic field size.

In contrast to the Administration’s
stated policy, OPA’s requirements will
also impair natural gas production. Gas
produced in association with crude oil
will bear the additional cost of the finan-
cial responsibility requirements. Non-
associated gas, in the absence of a de
minimis rule, will also bear a cost be-

cause of the co-production of condensate.
Under a narrowed rule, these cost bur-
dens will apply only to the offshore, the
most prolific gas production area. All
exploration wells, regardless of objec-
tive, will require the same evidence of fi-
nancial responsibility.

Any decline in activity in offshore
operations cascades to their service in-
dustries, the royalties and taxes they
provide, and finally the dependent re-
gional economies. Louisiana and Texas
are the bases for the vast majority of op-
erations in the Gulf of Mexico, and their
economies are dependent on the jobs and
taxes those operations generate. Fed-
eral royalties will also fall with produc-
tion on the Outer Continental Shelf and

lease bonus bids will likely decline.

The $150 million financial responsi-
bility level is arbitrary: since the impo-
sition of the $35 million financial re-
quirement in 1978, no spill on the
federal offshore has breached even that
lower level according to the MMS model-
ing of OPA-covered costs and damages.
Low pressure reservoirs and the resul-
tant need for artificial lift, blowout and
spill prevention equipment, and auto-
matic shutdown systems, safety train-
ing, and drills all have contributed to
this exemplary record. These measures



proved effective during Hurricane An-
drew, a “100-year” storm, where only
small spills occurred even after plat-
forms and other facilities were evacu-

ated, and in some cases destroyed.

open-ended liabilities. These institu-
tions will be reluctant to dedicate new
capital to the petroleum industry, since
the costs associated with a spill could
bankrupt the borrower. Furthermore,
the assets of a current operator unable
to demonstrate evidence of responsibil-
ity will suddenly be devalued, forcing
lenders to re-evaluate their use as col-
lateral.

The insurance industry has indi-
cated that, while it will continue to pro-
vide pollution cover for offshore opera-
tions, it will not allow those policies to
be used as guarantees of financial re-
sponsibility. Of particular concern is the
combination of the Act’s provisions that
guarantors of financial responsibility are
directly liable for costs and damages,
that the guarantor cannot assert stan-
dard defenses to that liability, and the
fact that OPA does not preempt state
laws, which may expose underwriters to
liabilities above OPA’s financial respon-
sibility level of $150 million. In the ab-
sence of insurance cover, evidence of fi-
nancial responsibility may be
unavailable to any company unable to
self-insure.

Banks and other financial institu-
tions that have traditionally been the
industry’s primary source of capital also
have serious reservations about certain
provisions of the Act. These institutions
are reassessing the risks and returns of
lending capital in light of potential

The Oil Pollution Act establishes li-
ability for natural resource damages to
protect the public’s interest in the envi-
ronment. If interpreted in regulations
from the National Oceanic and Atmo-
spheric Administration as currently
proposed, these damages will include
“passive-use values.” Whether or not
consideration of passive-use values is
necessary in assessing damages to natu-
ral resources, is still the subject of de-
bate. Undebatable, however is that
these passive-use value liabilities, un-
less properly measured, may expose op-
erating companies to unpredictable,
large, and potentially bankrupting lia-
bility regimes. At present, the only
mechanism being considered for mea-
suring “passive-use value” is the Con-
tingent Valuation Methodology. Using
this unpredictable and unproven
methodology could result in an intolera-
ble burden on operating companies,
their financial providers and sharehold-
ers, and ultimately on the consuming
public.



THE SOLUTIONS

The statute specifically differ-
entiates between “onshore” and
“offshore” facilities in various
aspects of the law—those deal-
ing with elements of liability,
defenses to liability, limits on li-
ability, interest paid, claims
procedure, advertisement of
source, and subrogation. Sec-
tion 1016 of the Oil Pollution
Act applies financial responsi-
bility obligations only to the re-
sponsible parties for vessels,
offshore facilities, and deepwa-
ter ports. The MMS application
of “offshore facility” is so broad
that it would ignore the statu-
tory and case law distinctions
between onshore and offshore
facilities, making virtually all
facilities “offshore.” Such a re-
sult is not supported by the
statute and its legislative his-

tory.

However, the use of the spe-
cific term and the statutory def-
inition of “responsible party”
further indicates that Congress
was clearly focused on imposing
the OPA financial responsibility
obligation only on traditional
offshore exploration and pro-
duction facilities, rather than
all facilities. That definition
makes only “lessees,” “permit-
tees,” or the “holder of a right of
use and easement” responsible
for evidencing financial re-
sponsibility. Those terms gen-
erally have no commercial ap-
plicability to traditional
onshore facilities, financial in-
stitutions providing capital, or
insurance companies providing
coverage to responsible parties.
Accordingly, to be consistent
with OPA and its legislative
history, the Council believes
that the MMS must narrow the
scope of its rule.

The MMS has the legal and
regulatory flexibility to estab-
lish both risk-based levels of fi-
nancial responsibility and to ex-
empt certain small risk facilities
from the financial responsibility
requirement (but not, of course,
from OPA’s liabilities and other
obligations).

Risk, as reflected in Worst
Case Discharge volumes, should
be the primary determinant of a
facility’s financial responsibility




class. Other elements of risk—
quality of oil and location—
could be used either by petition
to the MMS or by formula, to
adjust a facility’s class. Opera-
tors of more than one facility
would be placed in the
appropriate class for the facility
with the largest Worst Case
Discharge.

Facilities with Worst Case Dis-
charges of 250 barrels of oil or
less should be exempt from the
financial responsibility require-
ment. Facilities with Worst Case
Discharges of more than 250 but
less than 1,000 barrels of oil
should be able to petition for ex-
emption as well, based on factors
that mitigate risk of spills and
pollution damage.

Facilities handling 1,000 bar-
rels of condensate or less should
also be exempted, as they are
Now.

The MMS should focus on the
real purpose of self-insurance
tests: to measure an operator’s
ability to pay for costs and dam-
ages of a spill. The National
Petroleum Council has pro-
posed a three-part self-insur-
ance test that incorporates new
measures of financial strength
more reflective of current oper-
ating norms. The self-insurers
would be required to meet a tra-
ditional “ratio” test, or a “bond
rating” test, or finally a “mutual
loss membership” test. This
last test would include a limited
showing of financial strength
coupled with a mandatory
membership in a newly estab-
lished, MMS-approved mutual
loss funding mechanism. Mem-
bership in such a mechanism
would be mandatory only for
those operators seeking to self-
insure through the “mutual loss
membership” test.

In commerce and in case law,
there is a clear distinction be-
tween the roles and obligations
of insurers and guarantors,
which is blurred in OPA’s lan-
guage and in the MMS Advance
Notice of Proposed Rulemaking
(ANPR). The MMS, however,
must recognize the distinction
between guarantors and insur-
ers in its rule.

The MMS should accept evi-
dence of financial responsibility
provided to a state as credit to-
ward OPA’s requirements, and it
should streamline state-federal
cooperation on administration
and implementation of financial
responsibility provisions.




President Clinton recognized the
difficulty of implementing regulatory
schemes that meet conflicting national
goals in his Executive Order 12866 on
Regulatory Planning and Review.
Achieving OPA’s important environ-
mental goals “without imposing unac-
ceptable or unreasonable costs on soci-
ety” requires interagency review and
the utilization of its regulatory flexibil-
ity. The need for a careful regulatory
approach is particularly strong in areas
such as the U.S. offshore, where the
costs of cumulative regulation are high
relative to the environmental risks.
The Council finds the potential for a se-
rious negative impact on domestic oil
and gas production as a result of the
OPA financial responsibility require-
ment. Accordingly, the Council recom-
mends the Secretary of Energy become

actively involved in the ongoing rule-
makings by:

e Working with MMS to promulgate a
regulation that meets OPA and en-
ergy policy goals, consistent with
Executive Order 12866.

e Working with the President and the
National Economic Council to bring
about a risk-based approach to this
financial responsibility, which recog-
nizes the excellent environmental
record of the offshore oil and gas in-
dustry.

¢ Continuing to participate in the nat-
ural resource damage assessment
rulemakings and ensuring high-level
administration review of such as-
sessment issues to avoid unpre-
dictable and potentially bankrupting
liabilities on oil and gas operators.



INTRODUCTION

On October 8, 1993, Hazel R.
O’Leary, the Secretary of Energy, re-
quested the National Petroleum Coun-
cil’'s (NPC) advice and recommendations
on certain aspects of the Advance Notice
of Proposed Rulemaking (ANPR) from
the Minerals Management Service
(MMS). The Secretary’s letter specifi-
cally requested that the NPC consider
“the impacts the financial responsibility
proposal may have on domestic energy
exploration, development and produc-
tion, as well as recommendations on
ways the goals of the legislation could be
met while minimizing adverse economic
impacts, if any, on the domestic
petroleum industry.” The Secretary also
requested that the Council report by De-
cember 1, 1993. (See Appendix A for a
copy of Secretary O’Leary’s letter and a
description of the NPC.)

On October 20, 1993, the Council
considered and unanimously accepted
the Secretary’s study request. The
Council established the Committee on
the Oil Pollution Act (Committee) and
appointed H. Leighton Steward, Chair-
man, President, and CEO, Louisiana
Land & Exploration Company, to chair
the Committee. Jack S. Siegel, Acting
Assistant Secretary, Fossil Energy, U.S.
Department of Energy, served as Co-
chair. The Committee is assisted by a
Subcommittee chaired by Robert D.
Armstrong, Louisiana Land & Explo-

ration Company, and Leonard L. Coburn
of the Department of Energy. (See Ap-
pendix B for rosters of the Committee
and Subcommittee.)

In December 1993, the Committee
issued an interim report that reviewed
the specific provisions of the Oil Pollu-
tion Act of 1990 (OPA), reported on the
impact to industry, and made limited
suggestions on how the Minerals Man-
agement Service could solve some of the
problems in its rulemaking activity.
This final report discusses specific solu-
tions to the problems that were reported
on in the interim report.

The MMS received over 1,700 sets of
comments in response to their ANPR.
The NPC reviewed summaries of those
comments as part of its work in prepar-
ing this report.

This report primarily focuses on the
impact of the MMS ANPR on Outer Con-
tinental Shelf (OCS) exploration and
production and also discusses its impact
on onshore domestic oil and gas explo-
ration and production activity, refining,
transportation, and distribution opera-
tions. The reaction of the insurance in-
dustry and financial industry to the
MMS ANPR is also presented and dis-
cussed in some detail.

Understanding the effect of the
MMS proposal on the insurance and fi-
nancial communities is central to under-
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standing the consequences the proposal
will have on domestic oil and gas pro-
duction. As will be discussed in detail
later in the report, the domestic oil and
gas industry cannot survive without ac-
cess to competitive capital markets, and
capital will be diminished if the finan-
cial community perceives that the oil
and gas industry will be unstable be-
cause of the risks imposed by the MMS
regulatory requirements. The same is
true of the insurance industry; as the
risk of doing business with the domestic
oil and gas industry increases, their
participation will diminish or vanish.
Without the participation of the insur-
ance and financial capital markets, part
of the existing domestic oil and gas pro-
duction and future exploration and pro-
duction are in jeopardy of being lost.

If the MMS regulations are per-
ceived by the insurance industry and fi-
nancial community to impose a risk on
domestic oil and gas producers that can-
not be accurately measured, if the liabil-
ity is assumed to be limitless or un-
known, and if financial liability costs are
extraordinary and future cash flow diffi-
cult to predict, then the providers of
these services will seek other business
environments and opportunities that
carry less risk.

OPA’s far-reaching consequences on
domestic energy production are only now
beginning to be recognized. There is a
comprehensive body of literature analyz-
ing OPA’s impact on vessels, an aspect
not analyzed further here. Likewise,
there are many parties potentially af-
fected by the MMS proposal regarding
the relationship among the definitions of
“offshore facilities,” “responsible par-
ties,” and “waters of the United States”
that this report does not address, includ-
ing: electric utilities, petrochemical

10

plants, airports, marinas, farms, munici-
palities, local distribution companies,
and industrial plants.

This report proposes solutions that
deal both with the MMS’s very broad ju-
risdiction interpretation and the prob-
lems associated with the traditional off-
shore production industry. The NPC
finds that the MMS should interpret
OPA to set levels of financial responsibil-
ity that reflect the risk imposed. Addi-
tionally, this report suggests alternative
methods that operators may use to meet
the financial responsibility require-
ments.

These solutions are based on the ad-
ministrative flexibility of the MMS to
propose a means for compliance with
OPA that would meet the intent of the
statute and alleviate some of the finan-
cial burdens that could be imposed on
offshore facilities. However, the report
recognizes that if the problems are not
remedied by the MMS rulemaking, there
would have to be further consideration
as to whether legislative amendment or
additional administrative actions are re-
quired.

Pertinent legal documents are ap-
pended to this report for ready refer-
ence. These include:

Appendix C: The Oil Pollution Act of
1990

Appendix D: Status of Studies, Re-
ports, and Rulemakings Pursuant to
OPA

Appendix E: Minerals Management
Service’s Advance Notice of Pro-
posed Rulemaking

Appendix F: Executive Order 12777
on Delegation of Authority

Appendix G: Executive Order 12866
on Regulatory Planning and Review.



CHAPTER ONE

LEGAL BACKGROUND AND HISTORY

Since the early 1970s, actions on
three fronts have greatly reduced the
risks of oil spills from U.S. offshore pro-
duction facilities. First, regulation of
offshore operations under federal and
state laws has been significantly tight-
ened to help prevent spills and to re-
spond quickly to those that do occur.
Secondly, improved spill prevention
technology, such as automatic shut-in
systems, has been installed to virtually
eliminate the potential for a catas-
trophic spill. And finally, oil spill contin-
gency planning and response mecha-
nisms have been implemented on both
the federal and state levels to assure
timely and effective response and
cleanup when a spill does happen.

HISTORY OF OIL SPILL
LEGISLATION

Various approaches have been taken
to address oil spill liability and compen-
sation in the United States. Section 311
of the Federal Water Pollution Control
Act (FWPCA) provided oil spill liability
for the discharge of oil by owners, opera-
tors, or any person in charge of a vessel
or any onshore or offshore facility. Un-
der the FWPCA, liability for onshore
and offshore facilities was limited to an
amount “not to exceed $50 million ex-

cept in that where the United States can
show that such discharge was the result
of willful negligence or willful miscon-
duct within the privity and knowledge of
the owner.” However, the President was
given the authority to establish, with re-
spect to any class or category of onshore
or offshore facilities, a maximum limit of
liability under the FWPCA less than
$50 million but not less than $8 million.
The FWPCA required that certain ves-
sels maintain evidence of financial re-
sponsibility and its guarantors be sub-
ject to direct action. The FWPCA did
not require evidence of financial respon-
sibility for onshore and offshore facili-
ties. Since the statute provided for
guarantees of financial responsibility
and direct action against those providing
such guarantees, the government no
longer had to concern itself with certain
traditional legal obstacles, such as “the
financial status of the vessel owner or
the availability of a vessel to arrest and
proceed against in rem.” Liability under
the FWPCA was limited to removal or
cleanup costs and natural resource dam-
ages. No other category of damages was
recoverable under the FWPCA.

In 1978, Congress amended the
Outer Continental Shelf Lands Act
(OCSLA) to provide liability for oil spills
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from offshore facilities located on the
Outer Continental Shelf and for vessels
transporting oil from such offshore facil-
ities. An oil pollution compensation
fund was established to be available for
cleanup and removal costs and process-
ing claims made under the statute in the
event that a responsible party was un-
available. Liability for offshore facilities
included unlimited costs of cleanup and
removal plus an amount limited to no
more than $35 million for all other dam-
ages. The recoverable damages in-
cluded: injury, destruction, or loss of use
of real or personal property; injury or
loss of use of natural resources; lost prof-
its or impairment of earning capacity
due to an injury or destruction of real or
personal property; and loss of tax rev-
enue due to injury to real or personal
property.

Under OCSLA, the owner or opera-
tor of an offshore facility used for
drilling, producing, or processing, which
had the capacity to transport, store,
transfer, or otherwise handle crude oil or
1,000 barrels or more of condensate at
any one time, was required to establish
and maintain, in accordance with regu-
lations, evidence of financial responsibil-
ity sufficient to satisfy the maximum
amount of liability that it would be sub-
ject to under the statute or $35 million,
whichever was less. Further, OCSLA
provided for direct action against any
guarantor providing evidence of finan-
cial responsibility for an owner or opera-
tor of an offshore facility. As a result,
there was concern regarding the unlim-
ited liability imposed under OCSLA
with respect to removal costs which
could also be imposed upon the guaran-
tors who provided the evidence of finan-
cial responsibility and became liable to
be sued directly under the statute.

Consequently, in 1988, Congress en-
acted the Outer Continental Shelf
Operations Indemnification Clarification
Act of 1988. Under the Clarification
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Act, Congress amended Section 305 of
OCSLA by adding a new subsection lim-
iting the liability of any guarantor in a
direct action law suit (discussed later in
this report).

Soon thereafter, various oil tanker
spills prompted Congress to revisit the
issue of oil pollution. The 250,000 bar-
rel oil spill from the Exxon Valdez, in
Prince William Sound, Alaska, as well
as other transportation-related oil spills,
exhibited to Congress that “oil pollution
from accidental tanker spills is a real
continuing threat to the public health
and welfare and the environment.” Ac-
cordingly, in August of 1990, the Oil Pol-
lution Act of 1990 was enacted. Though
the events giving rise to the enactment
of OPA involved oil spills from vessels,
OPA covers not only vessels but also on-
shore and offshore facilities as well as
deepwater ports. OPA also contained
provisions that amended, repealed, or
superseded some of the previously men-
tioned oil spill related statutes. As to
the FWPCA, certain provisions were su-
perseded with respect to any incident
for which liability was established un-
der OPA. Finally, all amounts in the
various oil spill funds set up by certain
federal statutes were consolidated into
the new Oil Spill Liability Trust Fund
established under OPA.

HISTORICAL REVIEW OF OCS
SPILL OCCURRENCES

OPA and other oil spill prevention
and control legislation are aimed at un-
controlled releases of petroleum from oil
and gas operations including transporta-
tion. It must be recognized, in addition,
that there is a constant input of
petroleum into the offshore environment
due to natural seeps. These seeps, rec-
ognized for centuries, are known to be re-
leasing quantities that overshadow the
amounts spilled from offshore exploration
and production operations (see Figure
1-1). Recent advances in undersea
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research technology are providing fur-
ther discoveries, measurements and un-
derstanding of the seep occurrences, the
large magnitude of their volumes, and
their role in the surrounding ecosys-
tems. The Gulf of Mexico and offshore
California are two examples of ecosys-
tems that have evolved in the presence
of seeps.

What happens to this 0il? There is
no environmental damage attributed to
these releases, because it is dissipated
through natural processes including
biodegradation. There is a difference in
an ecosystem’s response to a continuous
low level input and a sudden spill, espe-
cially near shore. However, because oil
is a naturally occurring product, the ac-
tual damage from a small spill or the
fear of long-term effects from a catas-
trophic spill are often misrepresented.
Thus, a true understanding of the fate
and effect of oil spills and releases is
necessary when formulating spill pre-
vention policy and damage assessments.

OPA failed to recognize the record of
spills from offshore operations. Ac-
cording to the MMS’s most recent data,
over the past 20 years an insignificant
amount of oil had been spilled from facil-
ities on the OCS. For the years from
1974 through 1991, there have been 92
tanker spills of amounts greater than
1,000 barrels, representing a total vol-
ume of 1.9 million barrels of oil. In con-
trast, during the same period, there
have been only 9 spills of amounts
greater than 1,000 barrels originating
from OCS facilities, totaling less than
70,000 barrels. This disparity in oil
tanker spills as opposed to oil spills from
OCS facilities should explain the Con-
gressional emphasis on addressing oil
tanker spills in enacting OPA. (See Fig-
ures 1-1 and 1-2 and Tables 1-1 and 1-2.)
Technological advances and operational
improvements in offshore activities are
discussed in Chapter Two.

As shown in Figure 1-2, since 1970
no spill on the federal Gulf of Mexico off-

160
7)) L
o UECEND Note: ThIS graph s_hows the cqsts of all
< 120 S the major OCS spills. The horizontal —
= it scale denotes one spill event and the
) SN OCSLA Requirement years in which it occurred. No major spills
o msssm—— Total Costs ($) happened in years that are not shown.
L g0 |
0
P
Q
j 4 0 SRR AR R AR AR AR R LR AR AR R LA R LR I\\\\\\\\\\\\\\\\\\\\ SLRRLLRR AL LR AL LR R SRR LR LA L R R R R U R R R
=

0
71 73 73 73 74 74 76 80 81 88 90 90

YEAR OF OIL SPILL

*Projected estimated costs (cleanup and damages) in 1992 dollars in accordance with OPA
definitions. Estimates of NRDA costs were not made.
Source: The Minerals Management Service.

Figure 1-2. Major Oil Spill Cleanup and Associated Damages Costs*—1971-1991
(for Major Spills from Offshore Facilities on the Gulf of Mexico OCS).
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TABLE 1-1

OIL SPILLS FROM TANKERS VS. OIL SPILLS FROM OCS FACILITIES
(SPILLS OF 1,000 BARRELS OR MORE, 1974-1991)

Tankers* OCS FacilitiesT

Year No.of Spills  Volume (Bbl) No.of Spills  Volume (Bbl)
1974 6 89,676 2 23,333
1975 10 246,358 0 -
1976 8 389,340 1 4,000
1977 4 32,401 0 -
1978 5 15,744 0 -
1979 8 341,345 1 1,500
1980 7 73,475 1 1,456
1981 4 32,047 1 5,100
1982 2 2,466 0 -
1983 3 3,986 0 -
1984 10 138,073 0 -
1985 5 22,607 0 -
1986 5 24,419 0 -
1987 3 31,310 0 -
1988 3 39,350 1 15,576
1989 5 262,034 0 -
1990 4 139,077 2 18,992
1991 0 - 0 -
Total 92 1,883,708 9 69,957

* Total of crude oil and refined product spilled in U.S. and coastal offshore waters.

1 Total of crude oil and condensate spilled from facilities of Federal OCS Leases
(all spills listed took place in the Gulf of Mexico OCS).

shore has resulted in cleanup and dam-
age costs as high as OPA’s $150 million
financial responsibility requirement.
The MMS has taken the records of ac-
tual costs for spills and estimated what
those costs would have been under
OPA. In fact, no spill on the federal Gulf
of Mexico offshore exceeded the lower
$35 million financial responsibility cur-
rently in force under OCSLA. Under
OPA, if an offshore facility is subject
only to limited liability, its responsible
party will pay all cleanup costs and up
to $75 million in damages.

OPA’s $150 million financial re-
sponsibility requirement implies
cleanup costs as high as $75 million.
The MMS data show the most expen-
sive spill on the Gulf of Mexico OCS
had cleanup costs of about $10 million.
For that same spill in 1970, before ad-
ditional facility safety devices and pro-
cedures came into routine use, the
MMS estimated that OPA damages
would have been about $20 million.
The new devices and procedures are
discussed more fully in the next sec-
tion.
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TABLE 1-2

BLOWOUTS AND SPILLAGE FROM FEDERAL OFFSHORE OIL WELLS
COMPARED TO ANNUAL PRODUCTION ON THE OCS, 1971-1990

No. of Drilling Blowouts Nondrilling Blowouts Total Spills
Well Exploration Development Production Workover Completion No. of in Production
Year Starts No. Bbl No. Bbl No. Bbl No. Bbl No. Bbl Blowout Barrels MMbbls.
1971 851 2 0 0 0 2 450 1 0 0 0 5 450 418.5
1972 845 2 0 1 0 0 0 0 0 0 0 3 0 411.9
1973 820 2 0 1 0 0 0 0 0 0 0 3 0 394.7
1974 802 0 0 1 0 2 75 1 200 0 0 4 275 360.6
1975 842 4 0 0 0 0 0 1 0 1 0 6 0 330.2
1976 1,078 1 0 4 0 1 0 0 0 0 0 6 0 316.9
1977 1,240 2 0 2 0 0 0 3 0 2 0 9 0 303.9
1978 1,164 4 0 5 0 0 0 2 0 1 0 12 0 292.3
1979 1,140 3 0 2 0 0 0 0 0 0 0 5 0 285.6
1980 1,158 3 0 1 0 1 1 2 0 1 0 8 1 277 .4
1981 1,208 2 0 1 0 0 0 2 64 5 0 10 64 289.8
1982 1,255 0 0 4 0 0 0 3 0 1 0 8 0 321.2
1983 1,180 3 0 4 0 0 0 1 0 1 0 9 0 348.3
1984 1,352 3 0 2 10 0 0 1 0 0 0 6 10 370.2
1985 1,169 2 0 0 0 1 40 1 0 0 0 4 40 389.3
1986 694 1 0 0 0 0 0 1 0 0 0 2 0 389.2
1987 845 3 0 1 60 3 0 1 0 0 0 8 60 366.1
1988 950 0 0 1 0 0 0 0 0 0 0 1 0 320.7
1989 947 2 0 3 0 0 0 2 0 0 0 7 0 305.1
1990 1,018 1 0 1 0 0 0 2 8 0 0 4 8 324.4
Total 20,558 40 0 34 70 10 566 24 272 12 0 120 908 6,816.3

Note: Only crude oil and condensate blowout spillage is given here, in barrels for the 120 blowouts that occurred during the past 20 years.
Production totals are given in millions of barrels (MMbbl). Information on other than oil and condensate spills may be obtained from the Chief,
Engineering and Technology Division, MMS, Herndon, Virginia 22070.

Source: U.S. Department of Interior, Minerals Management Service, Federal Offshore Statistics 1990.




OIL SPILL CONTINGENCY
PLANNING AND RESPONSE
MECHANISMS

The United States Coast Guard, the
MMS, and industry historically coordi-
nate their efforts in order to provide for
an effective spill response to an OCS-
related discharge. The MMS is respon-
sible for spill abatement and mitigation
measures on or within 500 meters of a
platform, drilling rig, or other OCS facil-
ity. The U.S. Coast Guard has the ulti-
mate responsibility for ensuring that the
oil spill incident is effectively cleaned
up. The OCS operators are required to
prevent pollution, inspect and maintain
oil spill response equipment, develop oil
spill contingency plans, and conduct
drills and training for oil spill response
personnel. Oil spill contingency plans
provide response guidelines for responsi-
ble parties when a spill occurs. These
plans provide for the preplanning, man-
agement, and coordination of all of the
operations at the scene of a spill, as well
as of the communications between in-
volved parties at the time of a spill. To
effectively accomplish oil spill contain-
ment and removal actions, the MMS re-
quires that all Exploration Plans, Devel-
opment and Production Plans, and
Development Operations Coordination
Documents be accompanied by an Oil
Spill Contingency Plan.

The federal government’s current
network of contingency plans is continu-
ously updated and reviewed. If analysis
indicates that a potential spill could pos-
sibly contact the shoreline in an environ-
mentally sensitive area prior to the
operator reaching the spill site and/or
without allowing sufficient time for
cleanup, the operator, as a condition of
plan approval, would be required to re-
align resources and submit a revision to
the contingency plan to demonstrate ap-
propriate oil spill protection methodol-
ogy outlined in its exploration/develop-
ment plan to protect those resources.

Additionally, the MMS has an ongoing
program to assure that all offshore oper-
ations have personnel trained in the use
of equipment and in the methodology of
spill containment and cleanup. The
MMS, Gulf of Mexico OCS region, con-
ducts unscheduled drills on five or six
randomly selected operators each year.
The various drills include different
stages of deployment of equipment and
personnel. In the Gulf of Mexico region,
oil spill response equipment, identified
in each operator’s regional oil spill con-
tingency plans, is maintained at nine
strategically located onshore bases by
the oil industry cooperative, Clean Gulf
Associates (CGA). All CGA bases have
offshore skimmer systems known as
Fast Response Systems, boat and heli-
copter spray systems, communications
equipment, etc. Similar provisions for
unannounced drills and oil spill re-
sponse are in place in other OCS re-
gions.

In addition to plans by the federal
government and private industry, there
are contingency plans developed at the
state and local authority levels. The
states of Florida, Texas, Alabama, and
Mississippi (for the Gulf coast), and Cal-
ifornia (for the Pacific), to name a few,
have oil and hazardous substance pollu-
tion contingency plans for their coastal
areas.

THE OIL POLLUTION ACT OF 1990

The Oil Pollution Act was signed into
law by President Bush on August 18,
1990. The Act followed on the heels of
several widely publicized oil spills. OPA
aims to lessen the number of oil spills
and improve the level of preparedness
and ability to respond to spills when
they occur. As previously discussed, the
Act creates a comprehensive prevention,
response, liability, and compensation
regime for dealing with vessel- and facil-
ity-caused oil pollution from spills in
navigable waters. When an oil spill

17



occurs in U.S. navigable waters, OPA
mandates that the responsible party will
promptly respond and pay its costs and
damages.

Until recently, the focus of public
and regulatory attention has been OPA’s
provisions affecting vessels and the im-
plementing language proposed by the
U.S. Coast Guard. Currently, however,
the definition and breadth of OPA’s “off-
shore facilities” provisions have become
the focus of increased attention due to
the added breadth in the ANPR. Ac-
cordingly, this report explores some of
the major issues raised by OPA’s defini-
tions of “navigable waters of the U.S.,”
“responsible parties,” and “offshore facil-

ities” and how those terms are used in
ANPR published by the MMS.

Under OCSLA, the MMS required
that owners and operators of facilities
located in the OCS show evidence of fi-
nancial responsibility equal to $35 mil-
lion with a civil penalty of $20 thousand
per incident. OPA increased the finan-
cial responsibility of “responsible par-
ties” to much higher levels than in any
previous statute and included the princi-
ple of “polluter pays,” to prevent the fed-
eral and the state governments from be-
ing, de facto, the guarantor of final
resort.

The Act requires that:

for “offshore facilities” . . . each
responsible party . . . shall es-
tablish and maintain evidence
of financial responsibility of
$150,000,000 to meet the
amount of liability to which the
responsible party could be sub-
jected in a case in which the re-
sponsible party would be enti-
tled to the limit liability . . . In
a case in which a person is the
responsible party for more than
one facility . . . evidence of fi-
nancial responsibility need be
established only to meet the
maximum liability applicable to
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the facility having the greatest
maximum liability.

Under OPA, financial responsibility may
be demonstrated by:

any one or by any combination
of the following methods which
the President . . . determines to
be acceptable: evidence of in-
surance, surety bond, guaran-
tee, letter of credit, qualification
as a self insurer, or other evi-
dence of financial responsibility
. . . the President . . . may spec-
ify policy or other contractual
terms, conditions, or defenses
which are necessary, or which
are unacceptable, in establish-
ing evidence of financial respon-
sibility to effectuate the pur-
poses of this Act.

One provision of the Act that has partic-
ularly caught the attention of the insur-
ance industry is the financial responsi-
bility section’s direct action clause:

Any claim for which liability
may be established . . . may be
asserted directly against any
guarantor providing evidence of
financial responsibility for a re-
sponsible party liable . . . for re-
moval costs and damages to
which the claim pertains.

OPA’s limitations on the guarantor’s de-
fense against a direct action claim
change the nature of the insurance writ-
ten for the industry before enactment.
These limitations are some of the princi-
pal reasons underwriters will not act as
guarantors. If the facilities under regu-
lation become increasingly numerous, as
they have under the recent MMS regula-
tory proposal, there are important con-
cerns to be considered in understanding
whether today’s insurance industry is
willing to provide OPA insurance. While
the commercial insurance market is
willing and able to provide insurance
coverage for seepage and pollution
liabilities, it does not appear able or



willing to be a guarantor of financial re-
sponsibility under OPA.

One change in OPA that has an im-
portant impact on the ability of the oil
industry and financial institutions to ob-
tain insurance is that the defenses al-
lowed in the Act for the guarantor
against a direct action claim do not in-
clude the standard policy defenses that
may be used by an insurer against an in-
sured. Under OPA, the guarantor can
claim one of the three “complete” de-
fenses available to any responsible
party. If any of these is successfully as-
serted, the responsible party or, in the
case of direct action, the guarantor, is
not liable for removal costs or damages.
A guarantor can also defend a direct ac-
tion claim with the defense that the spill
resulted from the willful misconduct of
the responsible party. However, other
defenses that might reduce insurers’
obligations under an insurance con-
tract—incomplete information about the
facility, perhaps even non-payment of
premium—do not help if the insurer is
treated as a guarantor. They do not
change the guarantor’s liability for a di-
rect action claim.

If treated as guarantors and
stripped of the defenses that are part of
their normal business, and facing direct
action in some states, insurers cannot
find encouragement or protection in
OPA’s limitation on a guarantor’s liabil-
ity, as follows:

Nothing in this Act shall im-
pose liability . . . on any guaran-
tor for damages or removal
costs which exceed, in the ag-
gregate, the amount of financial
responsibility . . . which that
guarantor has provided for a re-
sponsible party.

Guarantors have managed the
risks and costs of direct action in the
past because liability limits were very
much lower than under OPA, potential
claimants were clearly defined, and tra-

ditional policy defenses were available.
The insurers’ concern is exposure to un-
limited liability. Insurers are con-
cerned that, in the event of a large spill
breaching the liability limits, the courts
would skirt apparent limitations in or-
der to gain access to the perceived
“deep-pocket.” Moreover, many state
laws do not recognize OPA limits and
the Act does not preempt state laws. In
this case, the insurer, if treated as a
guarantor, may also face unlimited lia-
bility.

Thus, the insurance industry may
face a new set of rules under OPA. The
market’s consternation is compounded
by the greater numbers of facilities that
may need coverage at much higher lev-
els under the MMS interpretation. The
ability of insurers to provide the cover-
age is discussed further in this report.
If offshore facilities cannot obtain in-
surance to demonstrate $150 million of
financial responsibility, they may have
no option but to shut in domestic pro-
duction.

Responsible parties are therefore
searching for the answers to critical
questions:

e Will insurers be treated as guaran-
tors?

e Will insurers provide evidence of fi-
nancial responsibility?

e If not, will other evidence of finan-
cial responsibility be available?

e If it is available, will it be afford-
able?

e How much production will move

from being economic to uneconomic
and be shut-in?

e How will producers remain viable in
offshore production operations?

Even if offshore facilities could meet
the financial responsibility require-
ments, responsible parties may still face
unlimited liability.
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THE MINERALS MANAGEMENT
SERVICE’S ADVANCE NOTICE OF
PROPOSED RULEMAKING

On October 18, 1991, President
Bush signed Executive Order No. 12777,
which delegated jurisdiction over non-
transportation-related offshore facilities
and some aspects of transportation-
related pipelines that link offshore pro-
duction platforms to onshore facilities to
the Secretary of the Interior who dele-
gated them to the Minerals Manage-
ment Service. The Service’s authority
extends to ensuring evidence of financial
responsibility for operators of offshore
facilities on the Outer Continental Shelf
and other navigable waters of the
United States.

The MMS’s preliminary interpreta-
tion encompasses a vastly increased
scope for “offshore facilities” beyond the
traditional OCS/territorial sea venue.
The Service’s ANPR asks a series of
questions concerning financial responsi-
bility and affected parties, including:

e What are the types and what are
the locations of facilities that may
be subject to the offshore financial
responsibility requirement.

e What additional measures (other
than those listed in the ANPR) of
demonstrating evidence of financial
responsibility exist to enable re-
sponsible parties and guarantors to
meet the $150 million requirement?

e How can the MMS be certain that
any other measures of demonstrat-
ing financial responsibility will pro-
vide “equal assurance” that all
claims will be paid in a timely man-
ner?

e How will “direct action” provisions
in OPA affect the availability of in-
surance?

e What regulatory approaches are
available under OPA that may im-
prove the “availability of an insur-
ance market?”
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e How can the regulations be struc-
tured to avoid premature abandon-
ment of producing wells?

This report addresses these ques-
tions and illustrates how domestic oil
and gas production will be affected.

Under the MMS proposal, OPA’s fi-
nancial responsibility obligation could
apply to pipelines, docks, wharves, or
other appurtenances that cross naviga-
ble waters but are connected to onshore
facilities. The $150 million financial
responsibility requirement, if imple-
mented as proposed by the MMS, will af-
fect businesses operating in every phase
of the oil and gas industry (including
services and suppliers, financial institu-
tions, and insurance companies) from
the wellhead to the marketing facility—
be it a gas station in the West, a produc-
tion well in the Gulf or Midwest, a fuel
oil delivery truck, or rolling stock in the
Northeast, a fishing industry fuel facil-
ity in New England, a major energy
bank in Houston, an insurance company
in New York or London, or aviation ser-
vices in the Northwest. The broad defi-
nition of “offshore facilities” as inter-
preted by the MMS, therefore, reaches
across the oil and gas industry to encom-
pass exploration, production, handling,
storing, processing, or transporting facil-
ities and equipment in all fifty states
and territories. This preliminary inter-
pretation, by the MMS, is contrary to
OPA and its legislative history.
Congress did not intend to extend the fi-
nancial responsibility obligations to on-
shore facilities and took care to struc-
ture the law accordingly.

Under the financial requirements of
the Outer Continental Shelf Land Act
(superseded by OPA), the MMS rules al-
lowed self-insurance, insurance, and
surety bonds as evidence of financial re-
sponsibility. Self-insurance has been a
prime method of evidencing financial re-
sponsibility. Under OPA, the higher
amount will make true self-insurance



more difficult. A large number of
companies that have qualified in the
past will probably be unable to qualify
today, if the MMS does not change its
self-insurance rules. Currently, the
MMS self-insurance rule (33 CFR 135)
has three tests—a company can meet
any one:

e The “(a)(1)” test: Current U.S. as-
sets must be greater than current
U.S. liabilities and U.S. owners’ eq-
uity must be at least equal to the
amount of self-insurance.

® The cash flow test: The difference
between daily cash requirements
and net daily cash flow from opera-
tions must be greater than the re-
quested self-insurance amount. If it
is not (and for most companies, it is
not), the MMS can quantify a lower
amount which the company can self-
insure. The company can then use
that amount to increase the de-
ductible on an insurance policy, or
use it in conjunction with a smaller
insurance policy.

e The asset test: The company can
identify unencumbered assets—lig-
uid and non-offshore—to satisfy the
Certificate of Financial Responsibil-
ity (COFR) amount.

The MMS is operating under the
existing regulations and has not pro-
posed a new definition of self-insurance
under OPA.l1 The MMS may believe
that its criteria, which functioned well

1 Reflecting the essential differences between
fixed facilities in U.S. waters and vessels in world
trade, the MMS self-insurance criteria are signifi-
cantly different than those proposed by the Coast
Guard for vessels: self-insurance is possible only for a
company incorporated in the U.S., that has both
working capital and a net worth equal to, or greater
than, the total applicable amount of financial respon-
sibility required. Working capital is defined as U.S.-
based current assets less worldwide current liabili-
ties; net worth as total U.S. assets less all worldwide
liabilities. These provisions are the Coast Guard’s as-
surance that sufficient assets to satisfy a claim will be
under U.S. jurisdiction. Questions about the ability of
even large integrated companies to meet these self-
insurance conditions were raised by an American
Petroleum Institute informal survey of its members.

under the pre-OPA requirements, will
prove workable under OPA as well.
The current cash flow test, which al-
lows the MMS to certify the amount of
self-insurance for which a company
qualifies, may reduce costs of getting
insurance to comply with OPA’s re-
quirements.

The MMS, in the ANPR, requested
comments on the various methods it
proposed to demonstrate financial re-
sponsibility. According to current in-
dustry information, however, surety
bonds may not be a feasible solution, in
terms both of cost and availability. Let-
ters of credit, likewise, are limited in
availability and beyond the reach of
most operators covered under the MMS
ANPR. The size of the required mar-
ket, at $150 million per operator, is
likely beyond the capability of financial
markets to supply due to capital con-
straints. Given direct action provi-
sions, third-party guarantees may also
be an untenable solution. Thus, if
insurance is unavailable and self-insur-
ance moves out of reach, a COFR may
be unavailable for most operators.

The MMS ANPR unreasonably ex-
pands the category of facilities re-
quired to submit evidence of financial
responsibility under OPA. It is the “re-
sponsible person,” not the “facility,”
that is required to provide evidence of
financial responsibility. The MMS
ANPR would require all facilities “in,
on, or under navigable water of the
U.S.” to show evidence of financial re-
sponsibility. The statute’s require-
ments for financial responsibility are
much more limited than suggested by
MMS. A careful reading of OPA’s defi-
nition of responsible party and finan-
cial responsibility requirements shows
that only facilities located in territorial
seas and the OCS need to submit evi-
dence of financial responsibility. This
issue is fully discussed in Chapter
Five, Solutions.
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CHAPTER TWO

IMPACT ON U.S. O1L AND (GAS
PRODUCTION

Not only will an offshore production
platform require a Certificate of Finan-
cial Responsibility, but the MMS issued
an ANPR that contemplates the imposi-
tion of OPA’s COFR requirements on a
wide population of U.S. oil and gas pro-
ducers; for example, a gathering line
that crosses under a river may require a
COFR under the expanded interpreta-
tion. The volumes it gathers, especially
if from a stripper field or other marginal
production, may be jeopardized by the
new financial burden. An operator must
be able to obtain a COFR in order to re-
main in business.

If COFRs are required of all opera-
tors whose facilities seem to meet the
MMS definition of “offshore facility,”
both onshore and offshore production of
oil and natural gas will be affected. The
onshore impacts will vary depending on
the peculiar characteristics of individual
production areas and can be very great.
For instance, the state of Louisiana, one
of the nation’s largest oil and natural
gas producing states, has estimated that
98 percent of the crude oil and conden-
sate and 95 percent of natural gas pro-
duced from onshore and state-water
wells will be affected under this expan-

sive interpretation. Some 2,500 inde-
pendents, few of whom can qualify as
self-insured under current regulations
or afford as much as $150 million COFR
insurance cover (if available), produce
about 60 percent of Louisiana’s oil, con-
densate, and natural gas. As such, the
potential economic impacts of the poten-
tial regulations on the state are stag-
gering.

For the purposes of this discussion,
we have confined our examination of the
impact of OPA on exploration and pro-
duction in the territorial sea and Outer
Continental Shelf, assuming that, as a
minimum, COFRs will be required of
these operators.

DEMOGRAPHICS OF AFFECTED
PARTIES

In 1992, offshore production ac-
counted for 17 percent of U.S. crude oil
production, and 28 percent of natural
gas production. The federal domain ac-
counted for about 85-90 percent of off-
shore oil and gas production. Offshore
production in state waters has nearly as
many operators as the federal offshore,
but much smaller production volumes.
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The state and federal offshore areas
account for about 15-20 percent of the
nation’s oil and gas proved reserves,
with the federal area offshore ac-
counting for the largest share of these
volumes.

There are about 3,800 oil and gas
production structures (processing facility
platforms, production platforms, etc.) in
the federal offshore. Only 23 of these are
in the Pacific; the remainder are in the
Gulf of Mexico. They are located as far
as 140 miles offshore. Some 98 percent
of the structures are in shallow water
less than 100 meters in depth. There are
10 operators that each account for more
than 75 structures; 63 operators have
fewer than 5 structures apiece. One op-
erator has 637 structures; 30 operators
have only one.

Most of the offshore structures have
few, if any, wells. Some 500 of them are
process facility platforms that have no
wells at all. More than 2,500 of the
structures have fewer than 6 wells.
Only 118 structures have more than 19
wells.

In 1992, well starts in the federal
offshore fell to the lowest level since
1954. Over the past ten years, ex-
ploratory and development drilling have
each declined by more than 50 percent.

There are approximately 24,000 ac-
tive oil and gas well operators in the
United States. Of these, 139 reported
1992 offshore operations to the Energy
Information Administration on Form
EIA-23, “Annual Survey of Domestic Oil
and Gas Reserves.” Of these 139 off-
shore operators, 102 operated in federal
offshore waters of the Gulf of Mexico
and the Pacific; 80 operated in state off-
shore waters in the Gulf of Mexico, the
Pacific, and Alaska’s Cook Inlet.

Table 2-1 presents a summary of off-
shore oil and gas production and re-
serves in 1992, by operator class based
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on total domestic oil production. It
shows that 14 percent of the offshore
operators (those with total domestic
production greater than 50 thousand
barrels per day) accounted for 78 per-
cent of offshore oil production. The re-
maining 22 percent of production is
made by 86 percent of the operators.

Figure 2-1 compares offshore oil
production by operator class based on
total domestic production. It shows
that offshore production is more
sharply skewed toward the large opera-
tors than total domestic production.

The total number of operators in
the federal offshore has roughly dou-
bled over the past ten years. The in-
crease has come entirely from indepen-
dent operators, as the number of
majors is essentially unchanged.

Although only 15 of the 139 off-
shore operators are major integrated
oil companies, the majors are respon-
sible for the bulk of offshore oil and
gas production. Independents account
for nearly 90 percent of offshore opera-
tors, 23 percent of offshore oil produc-
tion, and 36 percent of natural gas
production.

While the majors have the largest
share of offshore reserves and produc-
tion, since 1988 independents have ac-
quired more lease acreage, paid the ma-
jority of bonuses to the federal
government, made the overwhelming
number of new discoveries, placed the
majority of new structures on the OCS,
and, for 1993, have hired more than 70
percent of drilling contractors active
offshore. While the economic impact of
OPA is apparent in terms of existing
production and reserves, it is extremely
difficult to quantify the impact that the
statute will have on the future of OCS
exploration and development, because
of the enormous financial burden that
OPA will place on independents.



TABLE 2-1

OFFSHORE OIL AND GAS PRODUCTION AND RESERVES, 1992

Annual
oil** Oil** Wet Gas Wet Gas
Production Reserves Production Reserves
Operator Number of Thousand Thousand Million Million
Class* Operators ___Barrels/Day __Barrels Cubic Feet Cubic Feet
State Offshore
Greaterthan 50.0 13 86 296,604 335,246 5,362,365
10.0-50.0 14 58 194,014 40,861 274,569
5.0-10.0 13 6 14,086 28,808 140,661
1.0-5.0 19 5 11,722 33930 150,400
0.5-1.0 6 0 1,871 2,709 15,827
0.1-0.5 10 1 3,531 13,766 68,382
0-0.1 5 0 32 1,315 7.233
Total 80 158 521,860 456,635 6,019,437
Federal Offshore
Greaterthan50.0 19 791 2511977 3,129,515 20,604,092
10.0-50.0 14 96 168,498 581,496 2,922,833
5.0-10.0 18 44 99,968 443413 1,994,765
1.0-5.0 22 32 63,264 277,365 1,365,547
05-1.0 7 3 5,730 112,908 611,621
0.1-0.5 9 1 5,915 30,331 198,954
0-0.1 13 0 29,130 48,671 487.460
Total 102 967 2,884,482 4,623,699 28,185272
State and Federal Offshore
Greaterthan50.0 19 877 2,808,581 3,464,761 25,966,457
10.0-50.0 18 155 362,512 622,357 3,197,402
5.0-10.0 22 50 114,054 472,221 2,135,426
1.0-5.0 K. 37 74,986 311,295 1,515,947
0.5-1.0 12 3 7,601 115,617 627,448
0.1-0.5 17 3 9,446 44,097 267,336
0-0.1 17 0 29.162 49.986 494,693
Total 139 1,125 3,406,342 5,080,334 34,204,709

* Operatorclass is based on the operator's daily average of total (onshore and offshore) domestic oil
production in 1,000 barrels perday.
**Includes crude oiland lease condensate.

Source: Energy Information Administration, Form EIA-23, "Annual Survey of Domestic Oil and Gas
Reserves."
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Figure 2-1. 1992 U.S. Oil Production* by Operator Production Rate.

IF COFR INSURANCE IS AVAIL-
ABLE AT A PRICE

Impact on Profitability

The analysis of the impact of the fi-
nancial responsibility requirements on
profitability goes to the heart of recent
trends in exploration and production in
the United States. The largest compa-
nies, producing more than 75 percent of
the oil and about 65 percent of the gas,
are likely to be able to meet the tests for
self-insurance, assuming the MMS con-
tinues to use its present self-insurance
tests. As noted in the discussion below,
however, the impact of this provision on
the smallest companies, the ones very
unlikely to qualify under any criteria,
may be severe. If they abandon offshore
operations:
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e Will the large companies purchase
their properties?

e Given that the larger firms sold off
many of these properties, what will
have changed to make them attrac-
tive now?

Self-Insurance

Publicly available data were used to
judge whether self-insurance would con-
tinue to be a viable and important mech-
anism in the marketplace. According to
the Arthur Andersen Reserves Disclo-
sures Database, which compiles pub-
lished financial and operating data for
234 publicly held energy companies,
some 20 to 25 companies could possibly
qualify for self-insurance, leaving about
80 percent of the 139 companies oper-
ating on the offshore to seek traditional



insurance to back up their Certificates of
Financial Responsibility.

This estimate is based upon the fol-
lowing tests:

e Of the 139 companies operating off-
shore according to the Energy Infor-
mation Administration, the Arthur
Andersen Reserves Disclosure
Database includes entries for 46 of
them.

e Of these 46 companies, 22 showed
1992 worldwide current assets
greater than worldwide current lia-
bilities and shareholder equity
greater than the amount of required
self-insurance. While the MMS
“(a)(1)” test that currently exists
under OCSLA specifies U.S. current
assets and liabilities, the Council
did not have access to regional dis-
aggregations for current assets and
liabilities. If MMS adopted a rule
similar to the Coast Guard proposal
for self-insurance (U.S. current as-
sets vs. worldwide current liability),
it is possible that no company would
qualify. The MMS rules for the OPA
self-insurance test have not yet
been proposed, but the Council has
recommended three alternative cri-
teria that better reflect current
financial operating norms. See
Chapter Five, “Solutions.”

The Arthur Andersen Database in-
cludes information only for publicly
traded companies. There are several
large private companies that might also
meet the self-insurance criteria.

From the data available, it is im-
possible to estimate whether any of
the companies might qualify for MMS-
certified partial self-insurance based
on the “assets” or “cash flow” tests.
Some of the firms that appear to
qualify for self-insurance in the test
noted above might, given more specific
and detailed data, qualify for only lim-
ited self-insurance. Likewise, some of

the remaining publicly held companies
and some of the private ones outside of
the Arthur Andersen sample might also
qualify for a limited self-insurance.

Increased Costs Due to COFRs

The Council constructed several ex-
amples of the impact of the COFR re-
quirements on the cost of doing business
in the offshore. OPA’s provision that
each offshore operator needs one COFR
is critical. For the largest operators, the
effect may appear small but is still sig-
nificant. But for the smallest, it may be
untenably large. Key questions remain
unanswered:

e Will insurance be available? At
what price?

e Will it be priced on a sliding scale
depending on activity or risk levels?

e Will a de minimis rule be devel-
oped?

The Energy Information Adminis-
tration extracted data from its Form
EIA-23, “Annual Survey of Domestic Oil
and Gas Reserves,” by operator size.
Operators were ranked by their total do-
mestic production volume of oil and con-
densate, in barrels of oil per day. The
results are used in the cases below. Rel-
atively few companies produce the bulk
of the oil, and to a lesser extent, gas.
Conversely, on the offshore, 57 percent
of the operators—small and medium-
sized companies—are producing 9 per-
cent of the gas and oil.

Case 1. Assume that insurance
coverage for COFRs was available.
As shown in Table 2-2, the result would
be a charge of more than $1 per barrel of
oil equivalent, for each $1 million of
COFR expense for the smallest compa-
nies. The data for all of the 46 firms pro-
ducing 1,000 barrels per day or less are
aggregated into one category. The cost
estimate for each operator class is based
on the average production per operator.
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TABLE 2-2

COST PER BARREL OF OIL EQUIVALENT BY OPERATOR CLASS
FOR EACH $1 MILLION OF COFR EXPENSE*

t 5.26 million cubic feet of wet gas per barrel.

Oil and Gas Production Production
No. of Daily Prod.t  per Operator Cost Share
Operator Class Operators (MBOE/D) (MBOE) per BOE (%)
> 50,000 19 2,677 72,820 0.01 71
10,001 — 50,000 18 478 9,725 0.10 13
5,001 — 10,000 22 295 4,913 0.20 8
1,001 - 5,000 34 199 2,139 0.47 5
0-1,000 46 115 914 1.09 4

* Operator class is based on total domestic production. All other data are for offshore production.

At about $1.10 per barrel of oil equiva-
lent, the COFR cost for the small opera-
tors would be equal to as much as half of
a typical operator’s entire net margin per
barrel (see Table 2-5). More importantly
for small operators, however, they alone
would face such a charge. Larger pro-
ducers, spreading the charge over
greater volumes, would have a substan-
tially diminished impact. Since prices of
oil are set in world markets, no relief
would come for the U.S. producers in the
form of higher prices.

Gas markets present additional
questions. Under OPA’s definition of
“o0il,” the Certificate of Financial Respon-
sibility is assumed to apply to conden-
sate producers as well as to producers of
crude oil. Since gas produced in the U.S.
offshore is likely to have condensate pro-
duced with it, even producers tradition-
ally thought of as “gas only” must meet
the regulatory requirement. In these ex-
amples which aggregate oil and gas pro-
duction, spreading the cost of a fixed
price COFR across the gas volumes dis-
sipates the unit burden. However, only
the offshore natural gas producer bears
this new cost of some 18¢ per thousand
cubic feet (MCF). At this level, the
COFR burden is equal to one-tenth of
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the entire gross wellhead revenue in re-
cent periods. Thus, the offshore, which
contains some of the most prolific gas
producing areas, will face a unique and
burdensome new cost, a direct counter to
the Administration’s stated policy to en-
courage gas use and production.

If the MMS does not develop a
de minimis rule, natural gas pipelines
may refuse to allow producers to inject
condensate into the line. The producer
then must handle the condensate sepa-
rately, by building a redundant pipeline
to carry it, or by storing it on the plat-
form and barging it ashore. Both of
these options require significant invest-
ment and increase environmental and
safety risk. In the absence of an alter-
native for condensate handling, or if the
alternative is too expensive, the gas and
condensate may become uneconomic to
produce.

Even with the implementation of a
de minimis rule, however, the gas pro-
duced in association with crude oil will
bear the COFR burden. As shown in
Table 2-3, approximately 12 percent of
all offshore gas production was associ-
ated with crude oil in 1992. In Cali-
fornia, the majority of offshore gas is
produced in association with crude oil.



TABLE 2-3

PRODUCTION OF NON-ASSOCIATED AND
ASSOCIATED-DISSOLVED GAS,
1992, OFFSHORE
(Billion Cubic Feet)

Percent
Associated- Associated-
Non-Associated Dissolved Dissolved

State Offshore

California 1 9 90

Louisiana 103 25 20

Texas 71 3 4
Federal Offshore

California 14 34 71

Louisiana 2,821 471 14

Texas 1,231 53 4
Total State 175 37 17
Total Federal 4,066 558 12
TOTAL 4,241 595 12

Thus, if the oil production is jeopardized
because of the cost or availability of a
COFR, the associated gas production is
also jeopardized.

Re-casting Table 2-2 to spread the
cost of a $1 million annual COFR pre-

mium over only the crude oil and con-
densate volumes demonstrates that
small operators (this group includes
about one-third of all offshore operators)
would face an untenable burden (Table
2-4). Even the group in the 1,000 to

TABLE 2-4

COST PER BARREL OF LIQUIDS BY OPERATOR CLASS
FOR EACH $1 MILLION OF COFR EXPENSE*

Daily
No. of Production
Operator Class Operators (MB/D)
> 50,000 19 877
10,001 — 50,000 18 155
5,001 - 10,000 22 50
1,001 — 5,000 34 37
0-1,000 46 6

Annual
Production Cost Production
per Operator per Share

(MB) Barrel (%)
16,894 0.06 78
3,152 0.32 14
832 1.20 4
398 2.51 3
48 20.96 -

* Operator class is based on total domestic production. All other data are for offshore production.
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5,000 barrel per day class face costs of
$2.50 per barrel.

In assessing any estimate of in-
creased operating cost, it is useful to
bear in mind that the net pre-tax
margin for federal offshore operations is
likely to be running no higher than
$3.00 per barrel currently. In state wa-
ters, operators also face severance taxes
which are not offset by the lower royalty
rate. The net pre-tax margin in state
waters is less than $1.75 per barrel cur-
rently, as shown in Table 2-5. It should
be noted that these costs do not include
transportation. If the production is
transported by a pipeline owned by an-
other company, the additional cost of the
COFR must also be borne.

Case 2. Assume a new insur-
ance company is capitalized exclu-
sively to meet the demand for
COFRs. Because most of the insurance

TABLE 2-5

OFFSHORE OPERATING MARGINS
(Dollars per Barrel)

Federal State

Spot Price $16.00 $16.00
Less: Royalty 2.56 2.00
Severance Tax NA 1.92
Finding Cost 6.40 6.40

Lifting Cost 3.95 3.95

Net Before Taxes 3.09 143

Less: Fed. Income Tax 1.08 0.61

NetMargin 2.01 1 52

Note: Royalty assumed to be 16 percent in
federal offshore, 12 percent in state off-
shore. Severance tax assumed to be 12
percent. Offshore finding cost and lifting
cost from EIA, Performance Profiles of
Major Energy Producers (rounded to
nearest $0.05). Federal income tax rate
assumed to be 35 percent. Transportation
costs were not included.
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industry has stated and testified that it
will be unable to provide evidence for
OPA’s COFRs, estimating the cost and
structure of insurance is nearly impos-
sible. This case used broad rules of
thumb from the insurance industry in
constructing a hypothetical insurance
company. This hypothetical company
does not rely on reinsurance. Its cre-
ation started with the question: “If a
new insurance company were to be de-
veloped to supply COFRs, how much
capital would it need, what would be the
required premium income, and what
would that mean as a cost per unit if al-
located across offshore production vol-
umes?”

A number of assumptions were nec-
essary to set up this hypothetical insur-
ance company. The central assumption
is the insurance industry’s rule of
thumb, that the company must maintain
a surplus at least equal to 10 times the
maximum policy in force. If the COFR
policy were for $150 million, as it would
be if the MMS does not implement a
risk-based COFR, the minimum surplus
is $1.5 billion. Under our assumption,
the minimum surplus remains the same
regardless of the number of policies in
force. If, for instance, large companies
(which also have large production vol-
umes) are able to self-insure, the re-
quired aggregate premium stays the
same, but is spread over fewer barrels,
or barrels of oil equivalent. Given the
$1.5 billion required surplus, and an in-
vestor-required rate of return of 15 per-
cent, as well as operating expenses and
offsetting investment income, the re-
quired premium income could be $276
million per year. If the large companies
self-insure, the companies remaining in
the pool to insure from this hypothetical
company would have to pay almost
$3.00 per barrel of oil produced (see
Table 2-6). If additional firms were to
self-insure, the rate for the remainder
would grow further. If the required pre-



TABLE 2-6

HYPOTHETICAL
INSURANCE COMPANY
FOR OFFSHORE COFRS

Self-
Full  Insurance
Partici- Assump-
pation tion*
Number of Operators 139 124
RequiredPremium
Income ($MM) $276 $276
Cost per Platform
(3,819 platforms)  $72,311 NA
Cost per BOE (Qil
and Gas) Produced $0.20 $0.63
Cost per Barrel of
Oil Produced $067  $294

* Assumes 15 majors operating offshore
can self-insure; production volumes are
removed from pool.

Note: Calculation is illustrative only.

Assumes no reinsurance available. Assumes
investors accede to OPA provisions.

mium were spread across volumes of
natural gas production as well as oil pro-
duction, the cost would be $0.63 per
barrel of oil equivalent, or $0.10-0.12 per
MCF of gas. Note that if pipelines and
other distribution facilities also require
COFRs, the burden is additive.

In this illustrative calculation, we
have assumed that the premium will be
tied to some measure of activity. Al-
though there is no actuarial record of
Gulf Coast operations to support the
$150 million liability implicit in the
COFR requirement, and even though the
large operator requires the same evi-
dence of financial responsibility as the
small one, it may not be unreasonable to
assume that an insurer would perceive
that the risk of a spill is greater from
multiple fields and structures than from
single ones. From a practical standpoint,
it is unlikely that an insurance company
such as the one above could succeed

without participation of the reinsurance
market, and whether re-insurers will be
willing to participate is yet unknown.
(As noted in Chapters Three and Five,
OPA presents substantial and perhaps
insurmountable barriers to full insur-
ance company support of Certificates of
Financial Responsibility.)

Impact on Lease Bids

The government will also bear a
likely consequence of higher costs and
risks: lower lease bonus bids and fewer
tracts sold. The value of a petroleum de-
posit is a complex function of its geologic
characteristics, technology, location, and
economics. This valuation is even more
complex when the petroleum deposit is
prospective, rather than known. A high
degree of uncertainty is associated with
each of the factors that determine a
prospect’s value. When estimating the
dollar amount that they are willing to
bid for a particular lease, operators
must consider the expected value of the
lease. This expected value is a function
of the potential net present value of the
petroleum deposit that may exist, the
probability that hydrocarbons do exist
on the lease, and the expected costs of
developing that resource.

The new financial responsibility
provisions serve to increase both the
costs and economic risks of offshore op-
eration. These increases will lower an
operator’s expected value associated
with a lease, and consequently, the
bonus bid that the operator is willing to
pay. In addition to lower lease bonuses,
public sector revenues will be lowered by
the royalties and taxes that would have
been received on production that does
not occur due to the increased costs of
compliance with OPA.

The new financial responsibility will
also place a disproportionately heavy
burden on small and mid-size operators
which will have greater difficulty
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bearing the added costs of insurance.
This will allow fewer and fewer of these
operators to bid on offshore leases,
thereby reducing the competition for
these leases. It should be noted that
small and mid-size operators have be-
come some of the most active new partic-
ipants in offshore activities in recent
years as more of the larger companies
downsize their U.S. operations.

Impact on Threshold Field Size

Determinations about the develop-
ment of any new oil or gas discoveries
are based on the minimum field size
that could be developed economically.
Minimum economic field size is a func-
tion of the volume of reserves, oil and
gas prices, costs of development (devel-
opment wells), infrastructure costs
(structure fabrication and installation,
pipeline installation, etc.), and operating
costs. These factors typically are used to
generate expected revenue and expendi-
ture streams, which are discounted to
determine the expected net present
value of the investment. Due to the high
risks of offshore operation, most compa-
nies also consider a “risk premium” or
application of a probability of success in
the decision-making process.

The added costs of insurance for
compliance with the OPA provisions
would affect the costs of new field devel-
opment at several stages:

¢ Increased cost of rigs for exploratory
and development drilling due to
higher insurance costs paid by the
drilling company for its rigs

¢ Increased operating costs due to the
required insurance on the structure
and ether facilities

¢ Increased cost of working and in-
vestment capital

¢ Increased costs for other offshore
services used (pipelines, service ves-
sels, etc.).
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The effect of these cost increases
will be to increase the minimum eco-
nomic field size because a bigger dis-
covery will be required to generate the
production and revenue that is needed
to cover the incremental costs. The in-
creased risk premium due to the added
uncertainty of future costs for insurance
also contributes to raising the minimum
size of field that can be developed eco-
nomically.

As a result of this increase in the
minimum economic field size, some of
the offshore resources that would have
been developed will become uneconomic,
lowering domestic production, industry
employment, and public sector revenues
(taxes and royalties).

Impact on Rates of Abandonment

For currently producing fields, the
incremental operating costs allocated to
the field will raise the field’s economic
limit (the point at which the value of
production is equal to the costs of pro-
duction). This means that lower produc-
tivity fields will reach their economic
limit sooner. Some fields will no longer
be economic to produce when the incre-
mental costs associated with demonstra-
tion of financial responsibility are in-
cluded.

Premature abandonment of the na-
tion’s petroleum resources, both on- and
offshore, during the current period of
low prices is already a serious concern to
the country. Most of the oil and gas left
behind in a reservoir after a field is
abandoned will never be produced, and
is lost for all practical purposes.

OPA financial responsibility provi-
sions will have an immediate impact on
current production, forcing abandon-
ment of less productive fields. Over the
longer term, the rate and volume of re-
source abandonments will increase as
fields reach economic limit sooner,
leading to their accelerated abandon-



ment. Increased field abandonments
translate into more oil and gas being left
unproduced in known reservoirs. The
loss of this oil and gas lowers future
levels of domestic production, public
sector revenues, and industry employ-
ment. Lost domestic production will
lead to oil importation, increasing the
balance of payment deficit, exposure to
tanker spills, and reliance on foreign
producers.

OFFSHORE FACILITIES
POSE MINIMAL RISK OF
A CATASTROPHIC SPILL

Offshore exploration and production
facilities present a very small risk of ac-
cidental oil spills of any significant size.
Claims have been made that spills from
offshore facilities may be infrequent, but
can be catastrophic. Supporting this
claim was the world’s most expensive oil
spill, the Mexican IXTOC I blowout in
1979, which released 20 times as much
oil as the Exxon Valdez. The unique ge-
ology of Mexico’s Gulf of Campeche,
however, is not repeated on the U.S. off-
shore. Even under operating practices
used in Mexico at the time (which ex-
cluded routine safeguards used in the
U.S.), the reservoir pressure on the U.S.
offshore would not sustain a flow of
IXTOC proportions. In fact, according
to the MMS, since 1979, the 69
blowouts on the federal offshore re-
sulted in a total of only 183 barrels
of oil spilled. During that time, there
were almost 13,000 well starts in the
OCS.

Offshore facilities incorporate nu-
merous safety systems and design fea-
tures, such as blowout preventers, sub-
surface safety valves, and automated
“shut-in” systems, that virtually elimi-
nate the potential for a catastrophic
spill. Standard operations and systems
are designed to shut in whole areas and
are backed up by sophisticated, auto-
mated systems that can perform most

emergency functions without human op-
erators even being present. All offshore
facilities have in place contingency
plans, training programs, and emer-
gency response drills and exercises, bol-
stered by skilled personnel and special-
ized equipment, both on staff and under
contract, to ensure that an operator can
respond to a worst case discharge. (The
National Petroleum Council’s proposal
for a risk-based financial responsibility
requirement begins with the worst case
discharge. See Chapter Five.)

As noted, the nature of oil produc-
tion in the offshore region itself helps
minimize the risk of a significant oil
spill. Ninety percent of the 4,282 oil
wells in the Gulf of Mexico require artifi-
cial lift; that is, the natural reservoir
pressure is not sufficient to push the oil
to the surface. Therefore, the wells are
not free flowing and must employ some
mechanical means to produce oil. As a
result, if the production line were sev-
ered or somehow all safety systems
failed, oil would not escape from the well
into the environment. These wells are
simply not physically capable of pro-
ducing a continuous, unchecked oil spill
of any significance. Many facilities do
not store oil and most produce directly
into pipelines. Over 98 percent of the
production from the OCS is transported
by pipeline.

The effectiveness of these safety
procedures and spill prevention systems
was demonstrated recently during the
most destructive storm of the century.
In the summer of 1992, Hurricane An-
drew churned through the Gulf of
Mexico and some of the most heavily
concentrated offshore oil and natural
gas fields on the globe. More than 700
structures were directly in the path of
this “hundred year” storm. Twenty-two,
mostly older, facilities were felled and 65
others sustained some degree of signifi-
cant damage. Several oil and gas
pipelines were ruptured. However, the
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MMS reported that very little oil or con-
densate was spilled from these facilities
and no measurable oil reached the
Gulf’s shores.

Various environmental factors
change the assessment of actual risk for
offshore oil and gas facilities and their
insurers. It should be noted that many
of these factors have been addressed in
stipulations imposed on lessees to con-
trol the location of offshore oil and gas
activities, to guide operations, or to gen-
erate site-specific information for man-
agement decisions. The extent to which
these factors are addressed and the
manner in which they are mitigated
should be considered in the assessment
of risk for determining the cost of ob-
taining COFRs. These factors may in-
clude:

e Proximity to archeological and cul-
tural resources, including historic
shipwrecks

® Proximity to rare and uncommon
ecosystems, including coral reefs
and critical habitat for endangered
and threatened species

¢ Proximity to known offshore geo-
hazard areas

¢ The availability of down-hole control
devices

e Proximity to major commercial
fishing grounds and the design of
wellheads or other structures not to
snag fishing nets, and the extent to
which offshore facility operations
are coordinated with nearby fishing
operations

e The availability of oil spill contain-
ment and cleanup equipment and
trained personnel

® The onshore processing of offshore
oil and gas, especially when the oil
and gas is transported to shore by
pipeline instead of by tanker
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e Proximity to established shipping
lanes and areas designated under
the national marine sanctuary pro-
gram

e The presence of wind patterns and
ocean currents that would take
spilled oil away from coastal and
marine resources of significance

e Proximity to known ocean storm
patterns

e The manner in which drilling muds,
cuttings, and produced waters are
contained and disposed.

The fate of discharged oil is related
to the water depth and the distance from
shore, among other factors. Figure 2-2,
drawn from Dwight’s Platform
Database, plots the two as a scatter.
The data include only those platforms
producing oil and/or condensate in the
Gulf of Mexico, approximately 3,800
structures. The water depth ranges
from 2,860 feet at Garden Banks to
9 feet in operations 3 miles offshore.
The maximum distance from shore
recorded was 125-130 miles. Generally,
the platforms closer to shore have lower
water depths, but there are some excep-
tions: some of the Mississippi Canyon
developments, approximately 20 miles
offshore, have platforms in water depths
of about 1,000 feet.

NATURAL RESOURCE DAMAGE
ASSESSMENT

Introduction/Background

OPA has created a new operating
environment. Companies have under-
taken top-to-bottom operations audits
that emphasize spill prevention and con-
tainment through personnel training
and equipment maintenance. OPA has
also created a new liability environment.
Obviously, preventing a spill is the best
way of living with OPA’s liability
scheme. But the law’s Natural Resource
Damage Assessment (NRDA) is beyond
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Figure 2-2. Gulf of Mexico OCS Platforms*-Depth vs. Distance from Shore.

the companies’ control. NRDA is in-
tended to recover environmental dam-
ages on behalf of the public. Unlike
cleanup costs, or even payments for lost
revenue due to a spill, which can be
evaluated before or after an incident
against operating experience, regional
economic activity and a variety of other
measures, NRDA as currently evolving
is both unpredictable and large, poten-
tially requiring multibillion dollar pay-
ments, well beyond available insurance
coverage. Fundamentally, then, even
the largest companies could be risking
their continued existence every day.
Thus, posting evidence of financial re-
sponsibility is only the ante for firms op-
erating under OPA. NRDA, unless prop-
erly constrained, exposes companies to
unpredictable and potentially insur-
mountable liabilities that arise not from
restoring an injured environment but
from a desire to compensate the public
monetarily for their concern about the

environmental consequences of a spill.
The pivotal importance of NRDA to the
continued financial viability of such
companies should, therefore, be well un-
derstood.

OPA charges federal, state, tribal,
and foreign trustees with evaluating
natural resource damages incurred in
OPA-covered oil spills, and charges the
National Oceanic and Atmospheric Ad-
ministration (NOAA) of the Department
of Commerce with writing and imple-
menting regulations to assess them. Of
particular concern is the inclusion of
“passive use” (also called “nonuse”) dam-
ages measured by “Contingent Valuation
Methodology” (CVM, or CV in some ref-
erences). NOAA’s proposed regulations,
published on January 7, 1994, would au-
thorize inclusion of passive-use damages
measured by CVM, as would the Interior
Department’s proposed regulations
under the Comprehensive Environ-
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mental Response, Compensation and Li-
ability Act, published in May 1994 (the
latter, if finalized first, would apply to
OPA-covered spills until NOAA’s rules

were finalized).

“Damages” Under OPA

NRDA is compensatory damages li-
ability separate and apart from liability
for spill cleanup and civil and criminal
penalties and fines. NRDA is intended
to recover environmental damages on
behalf of the public for injuries to nat-
ural resources that are publicly owned
or controlled. OPA distinguishes be-
tween natural resource damages and
other “damages” to private, commercial
entities. NRDA thus does not cover in-
dividual losses, damages to private prop-
erty, or lost revenues to governments,
many of which are already compensable
under OPA as third-party claims.
Rather, OPA’s NRDA provisions em-
power trustees of appropriate govern-
ments (federal, state, Indian tribes, and
foreign governments) to assess and col-
lect natural resource damages and im-
plement plans to restore or replace those
resources. The components of NRDA li-
ability under OPA are: (1) the costs of
necessary environmental restoration; (2)
the reasonable costs of assessing dam-
ages; and (3) “the diminution in value of
those natural resources pending restora-
tion.”!

Economists have theorized that the
third component above, “diminution in
value,” has two subcategories: actual lost
use values (e.g., the losses to members of
the public whose actual recreational use
of public resources is impaired [hiking,
birdwatching, recreational fishing, etc.])
and lost nonuse values. Nonuse value
(passive-use value) has been described as
the public’s benefit deriving from the

1 0PA 1006(d) (1) (B), 33 U.S.C. 2706 (d) (1) (B).
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knowledge of: (1) the mere existence of a
natural resource, separate from any ac-
tual uses such as recreational activities
or resource extraction that the resource
might invite and support; (2) the option
to use the resource in the future, again
quite apart from any actual use; and (3)
the bequest value, i.e., the value attached
to the ability of future generations to use
the resource.

Proponents of passive-use liability
contend that members of the public hold
passive-use values for the environment
and, more importantly, that when a com-
ponent of that environment is disrupted
by an oil spill, the public’s sense of
passive-use loss can be expressed in
monetary terms. They then conclude
that the public should be compensated
by the responsible party for such losses.

A major difficulty, and flaw, in im-
plementing this premise arises from as-
suming that the public value for the en-
vironment (and for specific resources) is
an economic one that is measurable and
compensable in dollar terms. While the
public places a high value on environ-
mental quality, many believe that such
ethical and aesthetic values are, in prac-
tical terms, not properly characterized
as economic in nature.

Contingent Valuation Methodology

Another major difficulty, and flaw,
in including passive-use values within
NRDA is the lack of any method to reli-
ably quantify such values. Economists
employ various well-established
methods to quantify actual use losses.
Estimating passive-use losses, however,
is a subject of considerable controversy.
NOAA has proposed the use of CVM to
monetize the value of natural resources
deemed to have intrinsic (passive-use)
value—clean air, clean water, wildlife,
etc. CVM takes survey responses to hy-
pothetical questions to calculate respon-
dents’ “willingness to pay” to prevent or



remediate pollution. Respondents to
CVM surveys do not actually have to
pay the amounts they say they would be
willing to pay. Answers are then multi-
plied by the assumed affected population
to arrive at the total amount to be paid.
NOAA would give trustees discretion to
determine the relevant population, which
could be postulated to be the entire
United States. New Yorkers, Chicagoans,
and Houstonians, for instance, might all
be asked how much they would be willing
to pay to prevent a spill off the California
coast.

CVM as a measure for passive-use
losses in conjunction with environ-
mental liability is still in the experi-
mental stage. It has engendered a
seven-year debate among natural re-
source economists, regulators, regulated
industry, and the courts. The contro-
versy surrounding the use of CVM
prompted NOAA to appoint a panel in-
cluding Nobel laureate economists to ex-
plore the issue. As the Panel wrote in
its final report:

The contingent valuation
method has been criticized for
many reasons and the Panel be-
lieves that a number of these
criticisms are particularly com-

plausibly large in view of the
many programs for which indi-
viduals might be asked to con-
tribute and the existence of
both public and private goods
that might be substitutes for
the resource(s) in question; (iii)
relatively few previous applica-
tions of the CV method have re-
minded respondents forcefully
of the budget constraints under
which all must operate; (iv) it is
difficult in CV surveys to pro-
vide adequate information to re-
spondents about the policy or
program for which values are
being elicited and to be sure
they have absorbed and ac-
cepted this information as the
basis for their responses; (v) in
generating aggregate estimates
using the CV technique, it is
sometimes difficult determining
the ‘extent of the market; and
(vi) respondents in CV surveys
may actually be expressing
feeling about public spirit-
edness or the ‘warm glow’ of
giving, rather than actual will-
ingness to pay for the program
in question.2

Examples of each of these concerns

pelling. Before identifying and
discussing these problems, how-
ever, it is worth pointing out
that they all take on added im-
portance in light of the impossi-
bility of validating externally
the results of the CV studies.

Of the other problems arising in
CV studies, the following are of
most concern to the Panel: (i)
the contingent valuation
method can produce results
that appear to be inconsistent
with assumptions of rational
choice; (ii) responses to CV sur-
veys sometimes seem im-

abound in the literature. The first of the
Panel’s concerns (inconsistency with ra-
tional choice) has been the focus of nu-
merous studies. CV results that show
the same willingness to pay regardless of
quantity, for instance, could be deemed
inconsistent. Again, quoting the Panel:

Desvousges’ result is very
striking; the average willing-
ness to pay to take measures to
prevent 2,000 migratory birds
(not endangered species) from
dying in oil-filled ponds was as
great as that for preventing

2 Kenneth Arrow, et al., Report of the NOAA
Panel on Contingent Valuation, January 11, 1993.
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20,000 or 200,000 birds from
dying. Diminishing marginal
willingness to pay for additional
protection could be expected to
result in some drop. But a drop
to zero, especially when the
willingness to pay for the first
2,000 birds is certainly not
trivial, is hard to explain as the
expression of a consistent, ra-
tional set of choices.3

William H. Desvousges, author of
the study referenced in the Panel Report
and the economist who developed the
technical justification for the Depart-
ment of Interior’s first use of CVM for
measuring losses under the Comprehen-
sive Environmental Response, Compen-
sation and Liability Act (“CERCLA” or
Superfund), concluded in recent com-
ments to the Department of Interior:
“ ..CV estimates of passive-use values
are not sufficiently reliable for use now
in NRDAs.”4

Among the several concerns cited by
Dr. Desvousges and his colleagues (in
addition to the above-referenced “embed-
ding” problem addressed by the Panel) is
that “willingness to pay” appears unduly
sensitive to the framing of the question
and other elements of survey design.
Many have voiced a similar problem
with CVM. For example, Dr. Walter J.
Mead examined a series of studies in
1992 among which were three CVM ex-
aminations of “willingness to pay” for
visibility improvements in the Grand
Canyon, prepared in conjunction with a
decision on air quality expenditures to
be imposed on the Navajo Generating
Station. The estimates in these studies
ranged from zero to $10.4 billion (see

3 Kenneth Arrow, et al., Report of the NOAA
Panel on Contingent Valuation, January 11, 1993.

4w. H Desvousges, et al., Comments on the De-
partment of Interior’s Natural Resource Damage As-
sessment Proposed Rule, September 1993, p. 1.
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box entitled “The Grand Canyon
Studies”).

The Grand Canyon Studies:
Is the damage zero or
is it $10.4 billion?

One study found average annual “will-
ingness to pay” for visibility improve-
ments in the Grand Canyon to be $95
per household per year. Another study
found that visibility improvement in the
Grand Canyon is worth between $1.30
and $3.60 per household per year. A
third study found that comparable visi-
bility improvements in the Grand
Canyon are worth between zero and
$0.50 per household per year. The dif-
ferences are the result of different ap-
proaches to survey design and data
analysis. The results imply that the dis-
counted present value of visibility im-
provements near the Grand Canyon
might range from zero to $10.39 billion.
Recall that these reported values are for
slight visibility improvements at the
Grand Canyon for just a few days each
winter. [W. J. Mead, Review and Anal-
ysis of Recent State of the Art Contingent
Valuation Studies, April 1992.]

A literature of CVM studies on oil
spills is only beginning to be accu-
mulated, because OPA was passed only
in 1990. However, a barge spill in
Washington state has been the subject
of a CVM study. After paying $3.5 mil-
lion in cleanup costs and damages, the
barge company was presented with a
CVM-based NRDA claim for $150 mil-
lion. This study of the barge Nestucca
spill illustrates that CVM seems inca-
pable of distinguishing between unique
resources with irreversible damage and
temporary injury to common resources.
(See box entitled “The Nestucca Spill.”)
Yet a substantial increase in the use of
CVM to measure passive-use values can
be expected if the final rules authorize
such use.

A key concern of the NOAA Panel
members and others about CVM is that



The Nestucca Spill:
$3.5 Million Becomes $150 Million

In the case of a spill from the barge Nes-
tucca off Washington state, the barge
towing company settled resource damage
claims with the state of Washington and
the federal government for $3.5 million,
but a subsequent CVM study supported a
British Columbia government claim for
$150 million, almost 50 times more.

It was estimated that some 40,000
common seabirds were killed, although
less than one-third of this number were
actually observed. The regional popula-
tion of the affected birds was estimated
at 3-4 million, and expected to recover
fully in 5 to 10 years. Whether the
public actually suffered a loss, particu-
larly a quantifiable one, under these cir-
cumstances appears debatable: people
who liked to see gulls at the seashore
could still do so, and people who liked to
know that gulls and other seabirds were
soaring offshore could still be assured
they were. Yet the range of “willingness
to pay” was estimated at approximately
$40-140 per year per household in the
nearby British Columbia area to prevent
a similar spill in the future.

respondents have no basis to develop
and express an appropriate answer.
They have no expertise or experience to
evaluate how much a hypothetical pro-
gram should cost, or whether damages
are accurately characterized in the CV
question framework, or how to translate
their appreciation of the existence of cer-
tain natural resources into dollars and
cents. The result is that the responses
reflect neither “willingness to pay” nor
value. A variety of studies have been
conducted to explore the underlying
judgment process in respondents’ “will-
ingness to pay” answers. In one of these
studies, by Professors Payne and
Schkade, respondents evinced no rea-
soned thought process: “Um, I have no
idea. I guess $500 sounds like a nice
round number,” and “There was no
thought really put into it. I think the
$100 figure just popped into my head
and that’s why I put it down, really.”>

Many observers of CV studies, in-
cluding NOAA’s Panel, agree that be-
cause the “willingness to pay commit-
ment” from respondents is solely
hypothetical, the results are inflated:
“The Panel is persuaded that hypothet-
ical markets tend to overstate willing-
ness to pay for private as well as public
goods. The same bias must be expected

to occur in CV studies.”®

For this reason and others, the
Panel put significant qualifications on
its endorsement of the use of CVM, pre-
scribing a set of structural guidelines,
and specifying that CV studies should
only be a “starting point” for adjudi-
cating NRDAs. It states: “ .. under
th[e specified] conditions ..., CV
studies can convey useful information
. . . [and] can produce estimates reliable
enough to be the starting point of a judi-
cial process of damage assessment . . . .
The phrase ‘be the starting point’ is
meant to emphasize that the Panel does
not suggest that CV estimates can be
taken as automatically defining the
range of compensable damages within
narrow limits.”” Perhaps most impor-
tantly, the Panel stressed that, to date,
none of the available CV studies had ad-
equately addressed all of the reliability-
enhancement criteria recommended by
the Panel;8 thus no report to date was,
in the Panel’s view, reliable enough even
to be the “starting point” for an inquiry
into inclusion of passive-use values in
NRDA. The inclusion of passive-use
values was upheld by the D.C. Court of
Appeals (Ohio et al v. the Department of
the Interior, 880 F.2nd 432, 1989), as

5 David A. Schkade & John W. Payne, “Where
do the Numbers Come From? How People Respond to
Contingent Valuation Questions,” Contingent Valua-
tion — A Critical Assessment, J. A. Hausman (Editor),
Elsevier Science Publishers, 1993.

6 Report of the NOAA Panel, op. cit.
7 Ibid.
8 Ibid.
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long as those values could be reliably
measured.

Conclusions

Final NRDA regulations should not
include liability for passive-use value
losses as measured by CVM, a method-
ology that has yet to measure passive-
use values reliably and which may
never do so, particularly if such values
are not really economic preferences. Li-
ability for passive-use values under fed-
eral rules would be highly speculative
and would pose a punitive, arbitrary
and economically wasteful burden to
many companies, introducing new and
unpredictable (but potentially ruinous
multi-billion dollar) risks for company
operations. Moreover, it is highly inap-
propriate for federal agencies to autho-
rize CVM under conditions which they
hope (but cannot demonstrate) will pro-
duce reliable results; doing so can only
result in another high transactional cost
and lengthy set of disputes (without
achieving the OPA objective of timely
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and effective restoration of injured nat-
ural resources), much like the Super-
fund remediation issue which the gov-
ernment and industry have taken such
pains to address and resolve in this ses-
sion of Congress.

If CVM is used, final NRDA regula-
tions should establish a rigorous and
comprehensive set of reliability-
enhancing criteria, including but not
limited to the NOAA Panel’s conditions
and restrictions. The currently proposed
rules, despite their appearance, would
establish few such standards, and in-
deed ignore many of the Panel’s recom-
mendations. While a lack of confidence
in CVM has led NOAA to propose ap-
plying a 50 percent calibration factor to
CVM estimates of passive-use values,
such calibration does not address the
fundamentally flawed process repre-
sented by CVM estimates of passive-use
values, and is woefully inadequate to al-
leviate the potentially disastrous effects
of such assessments.



CHAPTER THREE

INSURANCE AND FINANCIAL COMMUNITIES
CONSENSUS AND ISSUES

INSURANCE

Conventional Insurance Solutions
to Satisfy Financial Responsibility
Requirements

The use of insurance as evidence of
financial responsibility for offshore facil-
ity operators is specifically provided for
in Section 1016 of OPA. Since OPA’s en-
actment in 1990, insurers have indi-
cated their unwillingness to provide
such evidence for vessel owners and off-
shore facility operators if they will thus
be guarantors. The issues surrounding
insurers as guarantors are not new
(Outer Continental Shelf Lands Act of
1978), but have been magnified by the
increased limits of liability and more ex-
acting requirements under OPA. This
section will discuss the basis of insurers’
concerns and the potential increased
costs to facility operators.

Background Data

e Seepage and pollution insurance for
owners/lessees of offshore facilities
as defined in OPA is largely avail-
able from Lloyd’s and Bermuda-
based facility underwriters. Lim-
ited capacity may be available from
U.S., Scandinavian, and European

insurers. These underwriters con-
stitute what may generically be re-
ferred to as the commercial insur-
ance market. While this market is
able and willing to provide insur-
ance coverage for OPA liabilities, it
is not prepared to provide evidence
of financial responsibility under
OPA, which under current thinking
may place its providers in the posi-
tion of guarantors.

An offshore Bermuda-based company
known as Oil Insurance Limited
(OIL) exists to insure oil company-
related risks. OIL is a consortium
of some 45 to 50 oil companies ini-
tially formed to provide its founding
members with an alternative to the
commercial market for seepage and
pollution-related insurances. OIL
still provides this coverage today.

It is necessary to distinguish the
commercial insurance market from
Mutual Protection and Indemnity
(P&I) Clubs, which only insure ves-
sels. P&I Clubs do not insure off-
shore facilities as defined by OPA.

Lloyd’s underwriters do not object in
principle to the notion of providing
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oil pollution insurance for assureds
operating in U.S. waters.

e There is sufficient capacity in
Lloyd’s alone to meet the strict
monetary limits up to $150 million
of financial responsibility imposed
by OPA on oil and gas exploration
and production offshore facilities.
There is some uncertainty as to
whether there is adequate capacity
to cover the potential number of fa-
cilities which could be included un-
der the expanded definition of “off-
shore facility” being considered by
the MMS.

The job of the underwriter is to suc-
cessfully identify acceptable risk, thus
differentiating the insurable from the
uninsurable. OPA presents underwrit-
ers with what they perceive as infinite
and undefined exposure to loss. With
little or no ability to analyze and under-
write the exposure, and with the multi-
tude of avenues by which the under-
writer may be exposed to more than the
stated policy limit, the commercial in-
surance markets have little choice but to
refuse to provide evidence of financial
responsibility if they are deemed to be
OPA guarantors.

Underwriters’ Concerns

¢ Insurers considered as guarantors
providing evidence of financial re-
sponsibility under OPA are open to
direct suit by any third parties. An
insurer is in no position to defend
the underlying conduct of the
responsible party, because it has no
assured access to the facts. Yet
there is no requirement in OPA that
the claimant first sue or even at-
tempt to sue the responsible party.

Prior to OPA, offshore facilities
were subject to the Outer Continen-
tal Shelf Lands Act. For the first
ten years after the OCSLA financial
responsibility provisions were
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passed, they were not enforced.
The Coast Guard did not require
any facility owner/operator to com-
ply because no insurers (or any
other unrelated party) could be
found willing to provide evidence of
financial responsibility under
OCSLA. This is because OCSLA in-
troduced for the first time two fea-
tures included in OPA:

— guarantor status for those who
provide evidence of financial
responsibility, and

— third-party direct action.

OCSLA was a quantum leap beyond
the FWPCA, which applied (before
OPA) only to vessels. FWPCA re-
quired only that the insurer certify
to the federal government that ap-
propriate insurance was in place
and would not be canceled without
prior notice and that the insurer
agreed to respond directly to the
federal government for its cleanup
and removal costs.

OCSLA allowed third parties, not
just the government, to sue the in-
surer who provided evidence of fi-
nancial responsibility. The insurer
for the first time was considered a
“guarantor” and was required to
forego virtually all policy defenses
which it would have had if the re-
sponsible party sought to collect the
claim under the policy. In 1988,
Congress finally clarified that this
waiver of defenses did not mean
that an insurer, at least, could not
assert as a defense the policy limits
that had been certified. Even after
this 1988 clarification, the insurers
did not consider themselves guar-
antors.

The new uncertainties imposed by
OPA therefore go beyond what
insurers are reasonably able to as-
sume. OPA may open the door even
more widely than OCSLA to direct



action suits by third-party
claimants. Suits may be brought in
federal or state courts. There is no
common forum established to en-
sure preservation of policy limits.
Any impacted party (whether im-
pacted directly or indirectly) may
initiate action.

The reference in OPA to Natural
Resource Damage Assessment has
potentially catastrophic economic
consequences for insurers (if con-
sidered as guarantors). Following
the Federal Appeals Court decision,
Ohio et al. v. the U.S. Department
of the Interior, OPA (in Section
1006[e]) may open the door to the
use of Contingent Valuation natu-
ral resource damage assessments
resulting from an event falling un-
der OPA regulations. Thus, over
and above the potential exposure
for damage to natural resources,
the responsible parties (and their
guarantors) may be liable for an
additional amount determined by
the contingent valuation process
for assessing passive-use indirect
damages, although this is by no
means mandated by the Ohio deci-
sion or OPA.

Underwriters (if considered as guar-
antors) are also not comfortable
with the assurances that they would
only be exposed up to the financial
responsibility level on any one oc-
currence. Direct action, the lack of
normal policy defenses, and OPA’s
non-preemption of state liability
laws create myriad ways and means
for underwriters to become the focal
point for several separate causes of
action. There is no single mecha-
nism or venue established by OPA
to consolidate actions and validate
damage claims.

For insurers (in their capacity as po-
tential guarantors), OPA is more

problematic than OCSLA for the fol-
lowing reasons:

— OPA has expanded the types of
damages that third parties may
recover directly from a guarantor
(or responsible party), and, under-
writers believe, goes beyond what
was commonly assumed to be im-
plied in OCSLA (or common law).
One of the pivotal differences is
the allowance of indirect damages
under OPA.

— A direct “advertising” and claims-
handling responsibility has been
imposed on guarantors under Sec-
tion 1014(b) which did not exist
under OCSLA or any other
statute.

— Under OCSLA and FWPCA, the
underwriters’ view had been that
federal law would be considered
paramount (even if not expressly
preemptive). OPA Section 1018
explicitly preserves state law, set-
ting up possible conflicting stan-
dards by which guarantor conduct
could be judged. Moreover, Sec-
tion 1017(c) permits state courts
to exercise jurisdiction over OPA
claims actions. The potential that
different state and federal courts
could define the “incident” in dif-
ferent ways so as to impose multi-
ple limits against the guarantor is
greatly increased by OPA’s non-
preemption and its failure to pro-
vide a single mechanism to
channel all claims for unified set-
tlement.

What Are the Costs?

Insurance costs for OPA-related lia-
bilities for offshore facilities cannot be
specifically delineated. Until the risk
can be assessed, underwriters have been
unwilling to discuss the issue. For illus-
trative purposes (to highlight the fact
that even if the insurance/guarantor
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issue can be resolved, there are still ad-
ditional costs the industry will have to
incur), estimated insurance costs have
been conceptually developed for various
sized operators in state and federal
waters.

The insurance industry will not evi-
dence financial responsibility under
OPA unless they are not held to be guar-
antors. If, however, the MMS decides to
allow insurance be used as an asset,
thus qualifying many independent oper-
ators as self-insureds, there are still ad-
ditional costs that would be incurred by
the industry.

e All exploration and production
companies operating in the U.S.
Gulf Coast waters purchase excess
liability insurance coverage.
Smaller independent operators typ-
ically purchase from $10 million to
$100 million of coverage for any one
occurrence. Some degree of seepage
and pollution protection is almost
invariably included within the scope
of coverage.

e The excess liability policy is the log-
ical forum to handle seepage and
pollution exposures. There are cer-
tain impediments that require
resolutions prior to ensuring the vi-
ability of the excess liability ap-
proach. Assuming the MMS can
overcome the technical issues, the
issue then becomes one of cost.
There will be an increased cost to
responsible parties that must pur-
chase $150 million in policy limits.
This increased cost will directly im-
pact the smaller independent opera-
tors. Bearing the finite commodity
theory in mind, underwriters will
demand a minimum premium for
the commitment of their capacity.
Thus, the independent operator
who heretofore purchased $10 mil-
lion in excess liability protection
and who now must purchase a

$150 million limit will be faced with
a minimum premium that may
seem hardly commensurate with
the perceived risk, but that reflects
the lowest premium level for which
the underwriter is willing to com-
mit his capital.

For instance, for asset calculation
purposes, the MMS would have to
acknowledge that aggregate policy
limits are not exclusive to OPA and
could be eroded by other events.

Nonconventional Insurance
Solutions to Satisfy Financial
Responsibility Requirements—
Special Purpose Entities

Several new insurance facilities
have been under development to issue
insurance policies to vessel owners
solely for certificates of financial
responsibility. These special purpose en-
tities, along with at least one proposal to
provide surety bonds to creditworthy
firms, are by design acceding to the
Coast Guard’s interpretation of guaran-
tor status. By design, they have also
limited their exposure to direct actions
claims: the policy’s face amount, for in-
stance, will be equal only to the required
level of financial responsibility.

The special purpose entities have
been awaiting the recent issuance of the
Coast Guard’s COFR regulations. It will
become apparent in the coming months
whether these newly formed facilities
can induce the reinsurance market to
participate and overall, whether they
will be viable alternatives to more con-
ventional insurance.

Even if these new special purpose
entities become important providers of
financial responsibility for vessel own-
ers, however, it is not automatic that an
analogous commercial facility could be
established for the much smaller mar-
ket of offshore operators. In any case,
such new facilities will be providing du-



plicative insurance coverage. Vessels,
for instance, still need to purchase P&I
Club cover for pollution incidents that
occur outside the United States, and off-
shore operators would still need to pur-
chase liability insurance for non-OPA
incidents. Thus, the new insurance will
present an incremental cost. The level
of the cost and whether it would burden
production intolerably, remains to be
seen.

Surety Bonds

Surety bonds have been deemed to
be another acceptable method for
evidencing financial responsibility. In
fact, one insurance broker has an-
nounced a new consortium of bonding
companies that will provide vessel
COFRs under Coast Guard rules. A few
comments are in order:

e Surety bonds are not insurance, but
are promises to pay specified dollar
amounts. The surety company issu-
ing the bond accepts no risk and
will not agree to issue a bond unless
it is certain of the responsible par-
ty’s ability to pay the full value of
the bond amount.

¢ Thus, the companies with the great-
est financial strength are the target
market for surety bonds, but the
weaker companies will present the
greatest demand for them. The cost
of the bond itself may range from
$1.5 million to $15 million per
bond, based on the surety com-
pany’s evaluation of each operator’s
risk.

® The cost to the operator seeking the
bond is not only the premium but
the lost opportunity cost from capi-
tal required for collateral require-
ments. Therefore, less capital is
available to the responsible party
for use in exploration and produc-
tion activities that might otherwise
be undertaken.

Letters of Credit or Third-Party
Guarantee

The Council is not aware of any let-
ter of credit or third-party guarantees
arranged to comply with the Outer Con-
tinental Shelf Lands Act. Economically
viable sources of funds were never devel-
oped.

OPA’s $150 million requirement is
more than four times OCSLA’s financial
responsibility level. It is highly unlikely
that cost-efficient sources of funds will
become available to the petroleum in-
dustry to satisfy OPA’s financial respon-
sibility requirement when such funds
are unavailable under OCSLA’s lower
required amounts.

As described in detail in the follow-
ing section, financial institutions are
wary of the liabilities imposed on the
guarantor. The perceived risks involved
are likely to make the U.S. banking com-
munity an unwilling participant in the
financial responsibility process.

FINANCIAL INSTITUTIONS
Background

This section explores the potential
impacts that the MMS interpretation of
financial responsibility under OPA will
have on the financial community. Of
significant note is whether OPA will
heighten the perception within financial
markets of instability in the energy
area. Such a perception would cause
reductions in credit and capital avail-
ability, increases in the cost of money,
and other immediate impacts not in-
tended by the legislation.

Capital and credit at affordable
levels are essential to energy industry
growth; domestic industry growth is re-
quired if oil import levels are to be con-
tained, if natural gas is to become the
“fuel of the future,” and if the environ-
mental agenda is to be achieved. Avail-
ability of capital to any industry is
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inexorably linked to the level of per-
ceived risk inherent to the investment
versus its economic return. Each capital
provider, therefore, must balance as-
sumed risk with the expectation of ap-
propriate economic return. Providers,
however, have generally not yet figured
the broad MMS interpretation of OPA
into their risk/reward equation.

Market efficiency has spawned a
healthy process whereby new invest-
ment vehicles arise to meet the needs of
many types of corporate structures and
thus many different risk scenarios. The
single constant in this process is that
cash flow becomes the basis for mea-
surement of the risk/reward scenario.
It stands to reason, therefore, that any
element that disturbs the accurate mea-
surement, or predictability, of current
or future cash flow alters the investors’
or lenders’ view of an industry’s attrac-
tiveness.

The U.S. energy industry has wit-
nessed this immutable facet of eco-
nomics over the last decade due to com-
modity price volatility and now due to
higher levels of perceived risk at-
tributable to potential U.S. environmen-
tal liability. As an example, worldwide
oil and gas loans, as reported by
Petroleum Economist, totaled $63.6 bil-
lion in 1984 but fell to $25.2 billion by
1987. Loan providers reacted to the risk
attributable to commodity price volatil-
ity by restricting credit. And they did so
in a rapid, efficient, and market-driven
manner, as did equity investors and
other lenders of all types. It now ap-
pears that providers of capital have ad-
justed to commodity price volatility and
to current levels of environmental expo-
sure but have not fully grasped the po-
tential, much less immediate, impact of
the MMS interpretation of financial re-
sponsibility requirements under OPA. It
is safe to assume, as in previous periods
of incalculable risk levels, that capital
providers may retrench rapidly once the
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ability to measure future cash flow be-
comes clouded. This appears to be the
most significant possibility that the
MMS interpretation of financial respon-
sibility requirements under OPA brings
to bear on the financial community.

Simply put, if risk cannot be accu-
rately measured, if liability is assumed
to be limitless or if unknown and poten-
tially large expense levels are necessary
to meet financial responsibility require-
ments, then predictability of cash flow
becomes difficult, if not impossible.
Capital and credit providers, under this
framework, may therefore see energy
production, exploration, storage and
transportation as undesirable areas of
investment and may seek other market
opportunity.

Competition for a scarce resource
such as capital may leave less available
for the energy industry in the future and
at a much higher cost if OPA financial
responsibility requirements are broadly
interpreted. Additionally, an immediate
impact may be felt as debt and equity
markets readdress asset values of exist-
ing portfolios in light of the increased li-
ability possibilities and broad MMS
interpretation of “offshore facility.” This
could cause acceleration of debt, restric-
tion of previously available credit, and
exercise of remedies to mitigate risk ex-
posure. For the financial industry, OPA
is therefore not simply a future possibil-
ity, but a current reality. Its impact will
begin to be felt now. And this comes at a
time when industry expansion needs are
increasing the call for capital and credit,
and financial providers have responded
to low interest rates, more stable oil
prices, and higher gas prices with a
more positive view of energy.

Major Impacts

The capital underpinnings of the in-
dustry are difficult to calculate due to
the breadth of capital sources available



and the lack of consolidation within the
energy finance universe. In general, the
energy industry is now globalized in
terms of activity and sources of capital.
Large to medium sized U.S. corporations
have traditionally self-financed from
cash flow but are now focusing on opera-
tions that outstrip this capability. Thus,
many are going directly to commercial
paper and equity markets. Smaller com-
panies have traditionally combined self-
financing with bank borrowings. Under
OPA, these “small cap companies” will
likely experience erosion of capital avail-
ability as markets shy away from
intolerable liability exposure.

It is well-documented that the en-
ergy industry continues to restructure.
The process of handing off marginal eco-
nomic fields to small, efficient operators
is the backbone of the independent ex-
ploration and production sector. Bank
financing, gas purchaser prepayments,
venture capital, and other secured debt
transactions and equity arrangements
have allowed larger companies to mone-
tize those marginal assets through di-
vestiture to independents as they focus
on frontier opportunity. Financiers have
been willing to value the subject collat-
eral oil and gas properties and lend
against, or invest in, those properties by
carefully assessing the sufficiency of pro-
jected cash flow from those properties to
service debt repayment needs or meet
anticipated returns. To interject un-
known levels of cost or liability into this
valuation process will limit acquisition
related financings.

Failure to replace reserves implies
self-liquidation in the oil and gas indus-
try. Under strict interpretation of finan-
cial responsibility requirements, both
cash flow and capital availability will be
reduced. Independents’ ranks will con-
tinue to thin due to self-liquidation of
this industry sector. Service and supply
companies will be faced with less activ-
ity. The capital providers now support-

ing these segments will additionally lose
a valuable source of loan and investment
opportunity.

Those who provide capital in any
form to the energy industries will begin
to view OPA negatively under the
MMS'’s financial responsibility interpre-
tation. This will translate to reduced
capital availability at higher costs. The
impact will be felt most by smaller com-
panies unable to self-insure to meet fi-
nancial responsibility requirements.
These companies will pay more, where
available remedies exist, to obtain a Cer-
tificate of Financial Responsibility. The
ramifications do not stop with the small
producer ranks, however. Less capital
implies less economic activity, which
translates to immediate impact on ser-
vice suppliers, drillers, transportation
companies, etc., and secondary impacts
in housing and retail markets, due to
fewer jobs and thus fewer, lower pay-
checks. A ripple effect through the fi-
nancial markets and consumer segments
can be anticipated.

Of particular concern to financial in-
stitutions and investors is MMS’s inter-
pretation of the definitions of “responsi-
ble party” and “navigable water.” For
financial institutions and investors in-
volved in providing capital and credit to
the oil production and transportation in-
dustry, a broad interpretation of these
terms could result in lenders and in-
vestors being subject to liability for all
damages and removal costs from an oil
discharge. This is particularly true in
the case of an issuer of a letter of credit.
The issuing entity may be viewed as a
“guarantor” and thus subject to “respon-
sible party” liability.

Even lenders and/or investors that
do not participate in the day-to-day
management or operation of a vessel or
facility, or in the production or trans-
portation of petroleum products, may
still be considered owners or operators,
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and thus financially liable. Therefore,
because of OPA’s onerous liability provi-
sions and Congress’ apparent rejection
of a secured creditor exemption, lenders
and investors are justifiably alarmed
over the imminent financial risks im-

posed on them by OPA.

Unresolved under OPA for secured,
or collateral-dependent, parties is the
extent of the actions they may take to
protect their collateral without imposing
so many requirements that financial re-
sponsibility and liability attaches.
Hence, a secured party’s desire to in-
crease the extent of control over its in-
vestment is in direct conflict with the
desire to avoid constructive ownership
as a result of provisions in security docu-
ments that confer the level of control
sought.

For finance lessors, another impor-
tant provider of capital to the oil and gas
production and transportation industry,
there is a similar sense of alarm over the
heightened risk implications of OPA. In
fact, finance lessors under OPA find
themselves in a far more vulnerable po-
sition than banks because liability is im-
posed upon an “owner and operator”
jointly and severally. This occurs be-
cause a lessor is considered the actual
recorded owner of property under se-
cured transactions and security rights
laws.

Summary

In order not to jeopardize the safety
and security of depositors’ funds and
shareholders’ and investors’ capital,
lenders, investors, and intermediaries
must make prudent determinations
about risk tolerance. A clear and pre-
dictable legal framework within which
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financial institutions are able to ratio-
nalize risks associated with the produc-
tion, transportation, handling, and con-
sumption of oil is necessary.

Capital providers have, in general,
not yet assessed the current or potential
impact of OPA. Based on well-docu-
mented prior retrenchments that
resulted in capital shortages for the en-
ergy industry, it is appropriate to ask
when such realization will take place.
Lenders will reassess asset values for
collateral properties and will revise cash
flow forecasts to incorporate increased
liability risk and greater costs to oper-
ate. Available remedies will be sought
to “shore-up” existing positions as regu-
lator, shareholder, and other market
pressures surface. Equity investors will
reassess anticipated returns based on
potential reductions in asset apprecia-
tion and increased direct liability expo-
sure, and will thus demand higher
returns to stay the course or will seek
opportunity elsewhere. This implies a
higher cost of doing business for the en-
ergy industry.

In general, the financial community
will seek to avoid energy and energy-
related industries as a less-than-desir-
able investment opportunity unless
those issues that limit the ability to pre-
dict cash flow are corrected. The past
trends in energy financing have shown
rapid and efficient movement of capital
out of energy when the perception of risk
outstrips the tolerance of providers. The
MMS must therefore utilize all flexibil-
ity afforded under OPA in order to miti-
gate the risk issues it raises before capi-
tal providers’ concerns translate to
negative action in the form of capital
movement away from this vital industry.



CHAPTER FOUR

ADDITIONAL IMPACTED PARTIES

THE OILFIELD SERVICE
INDUSTRY

The oilfield service industry is com-
prised of a wide variety of businesses
providing the full array of goods, equip-
ment, and services required to explore
for and produce natural gas and crude
oil both offshore and onshore. Examples
of such firms include those providing
contract drilling services, geophysical
contractors, crew and supply boat opera-
tors, helicopter companies, diving
contractors, fabrication yards, and man-
ufacturers of all of the products and
equipment used in exploration, develop-
ment, and production. Total worldwide
revenues of this industry exceeded
$85 billion in 1992.

The industry sector most directly
impacted by OPA would be the offshore
contract drilling sector. This industry
group owns and operates a fleet of mo-
bile offshore drilling rigs which drill ex-
ploration and development wells under
contract to major and independent oil
company operators. More than one-
fourth of the worldwide mobile drilling
fleet currently under contract is operat-
ing in U.S. waters. Recently, after a
decade of accumulated losses exceeding
$10 billion, U.S. offshore drilling con-
tractors have experienced the beginning

of a modest economic recovery driven
largely by natural gas drilling in the
Gulf of Mexico. The mobile rig count
has doubled in the Gulf to its present
level of 134 units and, as the supply/de-
mand balance for these rigs has grown
closer, improved day rates have made
some drilling contractors profitable for
the first time in many years.

U.S. companies are pre-eminent in
the worldwide contract drilling industry
and contribute significantly to U.S. bal-
ance of payments inflows. However, the
success of their international business is
dependent upon having a sound eco-
nomic and technology base at home.

Since mobile offshore drilling units
are regarded as vessels, they are subject
to the liability and compensation provi-
sions of OPA administered by the U.S.
Coast Guard. According to rules pro-
posed by the Coast Guard, the base lia-
bility of a mobile offshore drilling unit is
that of “any other vessel over 300 gross
registered tons,” i.e. $600 per gross ton
or $500,000, whichever is greater, except
that while “being used as an offshore fa-
cility” the liability is that of a “tank ves-
sel,” i.e. the greater of $1,200 per gross
ton or $2 million if the vessel is over 300
gross tons and up to 3,000 tons, and the
greater of $1,200 per gross ton or
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$10 million if the vessel is over 3,000
gross tons. The demonstration of finan-
cial responsibility would correspond to
the amount of liability. Moreover, the
Coast Guard has proposed requiring an
additional $5 million as a minimum
amount of liability under the Com-
prehensive Environmental Response,
Compensation, and Liability Act of 1980.
These requirements would mean, for ex-
ample, that a 20,000 gross ton semi-
submersible drilling rig would be subject
to a total liability and certification
amount of $29 million.

The drilling industry has questioned
whether OPA requires that an addi-
tional demonstration of financial respon-
sibility over and above the base amount
should be required for a mobile offshore
drilling rig that becomes an appurte-
nance to an offshore facility. The in-
dustry takes the position that OPA Sec-
tion 1001(32)(c) is clear in placing the
obligation for establishing financial
responsibility for an offshore facility
owner with the lessee in accordance
with rules promulgated by the MMS
and that it would be redundant for the
Coast Guard to establish financial re-
sponsibility for a mobile offshore
drilling rig being used as an offshore fa-
cility. Drilling contractors have in-
dicated that few, if any of them, have
sufficient net assets in the United States
to satisfy Coast Guard’s proposed crite-
ria for self-insurance.

The proposed rules have stirred con-
siderable controversy, particularly with
respect to the apparent refusal of tradi-
tional insurance markets to provide
coverage in a manner that the Coast
Guard interprets as necessary to meet
the statutory requirements. Drilling
contractors have commented on the pro-
posed rules. In July 1993, the Coast
Guard released a Preliminary Regula-
tory Impact Analysis assessing economic
impacts should the proposed rules be
implemented. While the Coast Guard
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recognized the possibility of severe dis-
ruption of U.S. industry, its assessment
focused on oil transportation and failed
to acknowledge the potential economic
damage to the U.S. offshore contract
drilling industry or the potential nega-
tive impact on domestic oil and gas pro-
duction. The Coast Guard issued its in-
terim final rule on July 1, 1994.

The tests proposed by the Coast
Guard to demonstrate financial
responsibility for self-insurance penalize
contractors active in the global market-
place in that the formula proposed in-
cludes domestic and foreign liabilities,
but only domestic assets in determining
the amount of net assets and/or working
capital necessary to demonstrate finan-
cial responsibility. Should insurance re-
main unavailable in the marketplace,
domestic oil and gas production could be
hit with a “double whammy effect”
where neither a majority of oil company
independents or most drilling contrac-
tors could continue to do business in
U.S. offshore waters. The direct correla-
tion between drilling activity and do-
mestic oil production is demonstrated in
Figure 4-1.

Drilling contractors are also con-
cerned about the interpretation of what
constitutes “a discharge on or above the
surface of the water” for purposes of
dividing liability between an oil com-
pany operator and leaseholders and the
owner of a mobile offshore drilling unit
where a mobile offshore drilling unit is
deemed to be an “offshore facility” [33
U.S.C. 2704 (b)(1)]. This provision was
intended to preserve the traditional divi-
sion of liability between the operator
and the drilling contractor, assigning re-
sponsibility and liability for discharges
of oil and drilling fluids from the well
bore and reservoir to the operator and
assigning responsibility and liability for
above-surface discharges of fuel oil, lu-
bricant, etc., from the drilling rig itself
to the rig owner. Unfortunately, because
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Figure 4-1. Impact of U.S. Drilling Decline on Oil Production.

oil floats, some have suggested that any
discharge, regardless of its source or cir-
cumstances, could be “a discharge on or
above the surface of the water,” and
therefore could be the responsibility of
the rig owner. While recognizing that
the courts will determine matters of lia-
bility under the provisions of OPA’90, in
its interim final rule issued on July 1,
1994, the Coast Guard recited consider-
able legislative history indicating that
Congress’s intent has been to preserve
the traditional division of liability be-
tween the operator and the drilling con-
tractor.

Offshore supply vessels are not tank
vessels under the law. All other vessels
over 300 gross tons will be required to
furnish evidence of financial responsi-
bility under OPA and CERCLA. The
availability of insurance for this purpose
is in question.

In addition to drilling contractors,
other sectors of the oilfield service

industry are concerned about the lack of
provisions for adjustment of the limit of
liability for “offshore facilities.” Provi-
sion is made for adjusting by regulation
the limit of liability for onshore facilities
to a range of $8 million to $350 million;
however, no similar provision is made
for offshore facilities even though they
comprise as broad a range of type and
potential risk as do onshore facilities.
Accordingly, under the definitions con-
tained in the ANPR, the small business
owner who has a fuel storage tank as
part of a dockside offshore supply base
or a helicopter landing facility may have
to demonstrate the same amount of fi-
nancial responsibility (up to $150 mil-
lion) as the large company owner of a
major offshore oil pipeline. As another
example, there are several small firms
that are in the business of transporting
drilling muds and cuttings, produced
sand, sludge and other oily wastes to
shore for processing and disposal. If
such firms are unable to operate because
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of the burdens of OPA imposed by the
Coast Guard, drilling and production
operations producing these wastes
would be impacted. Owners of small fa-
cilities would thereby be forced to in-
sure far above any reasonable expecta-
tion of risk (if insurance is available),
incurring unnecessary costs, with self-
insurance at this level likely being an
impossibility.

Indirect effects of implementation of
OPA are those that might be felt if the
burdens of the statute and the imple-
menting regulations cause a decline in
the number of firms investing in OCS
projects and purchasing oilfield services
and supplies. The economic vitality of
the oilfield service industry and employ-
ment levels depend heavily on the level
of investment in exploration and devel-
opment. In the early stages of exploring
the OCS, large integrated oil companies
were the most prominent investors.
Over time, however, the role of indepen-
dent producers, many of which are rela-
tively small, has grown substantially.
Since 1986, the number of wells drilled
by independents on the OCS has ex-
ceeded the number of wells drilled by
major companies. This topic is more
fully developed in Chapter Two.

An examination of data provided by
the Minerals Management Service for
wells drilled in the Gulf of Mexico dur-
ing September of 1993 reveals that 178
mobile and platform drilling rigs were at
work. Similar data published by Off-
shore Data Services show that as of
November 11, 1993, the same number of
rigs were at work. The September data
show 59 operators were drilling wells,
while the November data show 60 opera-
tors were active.

It is difficult to determine, today,
any certainty about the number of
operators who will be forced out of busi-
ness if the MMS financial responsibility
proposal applies to them. One reason-
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able way, however, to estimate the mag-
nitude of the effect the MMS ANPR
could have is to review publicly avail-
able financial data about these firms.

Data published in the September 20,
1993 edition of the Oil & Gas Journal
help measure the relative financial
strength of those operators. Of the 178
rigs working in September, 71, or 40 per-
cent, were working for operators with
shareholder equity of less than $150 mil-
lion. Of the 178 rigs working on Novem-
ber 12, 1993, 79, or 44 percent, were
working for companies with shareholder
equity less than $150 million.

If insurance is not available to
demonstrate financial responsibility or,
if available, is not within the financial
reach of smaller operators, having
shareholder equity in excess of $150 mil-
lion may prove to be the only way to
demonstrate the required level of finan-
cial responsibility. Companies of lesser
financial standing may be unable to
comply with the law and thus may be
forced out of the offshore oil and gas
business discontinuing exploring for and
producing crude oil and natural gas
from the OCS.

The number of operators currently
drilling in the Gulf of Mexico that fall
below the $150 million stockholder eq-
uity is 39 out of a total of 60, or 65 per-
cent. If a significant number of those
operators find themselves unable to con-
tinue in business, the oilfield service
industry will be adversely impacted
commensurate with the decline in in-
vestment in OCS projects. This will lead
to the further deterioration of the oil-
field service industry infrastructure,
which is essential to support the future
exploration and development activities
of the domestic petroleum industry.

PIPELINES

Pipelines provide a vital service to
meet our nation’s petroleum needs as a
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TABLE 4-1

AVERAGE REVENUE PER TON-MILE
BY MODE OF TRANSPORTATION

(Cents)
Truck* Rail Barge Oil Pipelinet
1985 22.90 3.04 0.800 0.854
1986 21.63 2.92 0.762 0.814
1987 20.67 273 0.742 0.816

* LTL (less than truck load) carriers. Truck load average in 1987 was

t Excludes revenues for TAPS.

Source: National Petroleum Council, Petroleum Storage & Trans-

safe, efficient, economical, and environ-
mentally favorable method of transport-
ing oil. There are over 200,000 miles of
liquid petroleum pipelines in the United
States.] During the period from 1986 to
1992, this network of pipelines carried
an average of 586 billion ton-miles of
petroleum, or about 20 percent of the na-
tion’s total intercity freight.2 Approxi-
mately one-half of all petroleum con-
sumed in the United States is
transported via pipelines.

Pipelines offer one of the most
economical modes of overland oil
transportation, as shown in Table 4-1.

Oil pipelines enjoy an excellent
safety record. They provide the safest
mode of overland oil transportation.
Only three of the nearly 47,000 trans-
portation-related fatalities in 1990 were
caused by liquid pipeline failures. When
casualty levels are adjusted for ton-
miles of petroleum transported, average

1 Association of Oil Pipe Lines, Oil Pipelines of
the United States: Progress and Outlook, August
1991, p. 1.

2 Smith, Frank A., Transportation in America,
1993, p. 44.

3 Association of Oil Pipe Lines, p. 10.

annual rail tank car and tank truck ca-
sualty rates were 100 and 40 times
greater, respectively, than casualty rates
for liquid pipelines.3

Pipelines offer significant environ-
mental benefits to other modes of oil
transportation. Data from 1989, pre-
sented in Table 4-2, indicates that oil
pipelines had the lowest spill rate of ma-
jor competing carriers.

TABLE 4-2
OIL SPILL RATES
BY MODE OF TRANSPORTATION
Oil Spill Rate
(Thousands of
Mode of Gallons/
Transportation Billion Ton-Miles)
Pipelines 14.3
Railroads 18.7
Water Carriers 24.4
Motor Carriers 25.1

The apparent broad interpretation
of the MMS as to the applicability of
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the $150 million financial responsibil-
ity to all pipelines located “in, on, or
under navigable waters” would result
in virtually all pipelines being subject
to the requirement. The requirement
would likely result in severe financial
hardship for a significant number of
pipelines and could potentially result
in a major disruption in oil transporta-
tion services. Additionally, such a
broad interpretation is contrary to the
law and intent of OPA that the finan-
cial responsibility requirements apply
only to traditional offshore facilities.
Throughout OPA, onshore and offshore
facilities are addressed separately,
thus evidencing an intent to treat a fa-
cility as either an onshore or an off-
shore facility.

The magnitude of required financial
responsibility under OPA does not re-
flect the historical level of damages re-
sulting from pipeline oil spills. Table 4-3
shows pipeline spill data for the past
five years based on hazardous liquid
pipeline accident reports submitted to
the U.S. Department of Transportation.

The worst liquid pipeline spill with
respect to property damage in 1992
amounted to $11 million. The require-
ment of $150 million in financial
responsibility is an order of magnitude
higher than the actual worst case spill.

The proposed broad interpretation
by the MMS of financial responsibility of
$150 million to virtually all crude oil
and refined petroleum product facilities
creates a potentially significant financial
hurdle for the pipeline industry. Oil
pipelines are owned and operated in a
variety of corporate structures that
make it difficult to generalize about the
industry’s ability to meet various finan-
cial responsibility tests. A case study of
one of the largest oil pipeline companies
is provided as an example of the difficul-
ties presented by OPA.

Colonial Pipeline Company is one of
the largest oil pipeline systems in the
world. The system includes more than
5,200 miles of pipe and generates rev-
enues in excess of $500 million. More
than 1.8 million barrels of refined
petroleum products are delivered from
this system on an average day. Over 80
shippers are actively using the Colonial
system. Product is picked up at 30 ori-
gin refineries and delivered to more
than 260 terminals in 13 states and
Washington, D.C. Shares of the com-
pany are held by 10 energy companies.

Colonial, even as one of the largest
pipeline systems, would still be unable
to provide insurance as evidence of fi-
nancial responsibility. While Colonial
carries $200 million of liability insur-

TABLE 4-3
SPILLS FROM OIL PIPELINES — 1988-1992

Average Volume

of Oil Spilled Property Damage
per Incident per Incident
Number of Spills (Barrels) (Dollars)
1988 194 1,200 $114,000
1989 163 1,200 47,000
1990 179 700 89,000
1991 215 1,000 147,000
1992 216 700 293,000

Average
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ance, the policy has a specific exclusion
for OPA’s financial responsibility provi-
sion; coverage could not be purchased
that would meet OPA requirements. In-
demnity agreements and surety bonds
may not be available for Colonial under
the OPA requirements.

Self-insurance at the $150 million
level is unreachable by Colonial; it has a
net worth of $48 million. It is question-
able, under current rules, whether the
MMS would certify that Colonial has
sufficient liquid assets or cash flow to
meet the $150 million level.

Colonial may be able to obtain let-
ters of credit to cover the $150 million
requirement but at an expected annual
cost of $500,000 to $1.5 million. The
contingent liability attributable to such
letter of credit exposure would create a
substantial reduction in borrowing ca-
pacity, thus limiting capital availability
for other purposes. Colonial’s actual loss
experience is substantially below
$150 million and it has never experi-
enced a spill that generated losses even
one-tenth the $150 million level. De-
spite this fact, Colonial’s ability to ob-
tain a COFR under the letter of credit
scenario is in question.

If Colonial, which has one of the
highest credit ratings in the industry,
has difficulty responding to the OPA re-
quirements, then it is highly likely that
a substantial number of pipelines simply
could not meet the financial responsibil-
ity tests.

In summary, the proposed broad in-
terpretation by the MMS of the defini-
tion of an offshore facility would have a
devastating effect on the existing inland
pipeline network. Alternative means of
transportation would increase costs to
consumers and the risks to human life
and environmental contamination. Fi-
nally, there is no statutory authority for
this broad interpretation and, further,
there has been no demonstrated need for

such a high level of financial responsi-
bility for inland pipelines.

REFINERIES AND TERMINALS

The MMS Interpretation of Finan-
cial Responsibility Under OPA

Historically, refineries and termi-
nals have always been considered on-
shore facilities from a regulatory and
legislative standpoint, as well as from a
common sense standpoint.

The MMS Advance Notice of Pro-
posed Rulemaking suggests that if a
pipeline or other appurtenance on a re-
finery or terminal dock sits in or crosses
navigable waters, that structure will be
deemed “an offshore facility,” even
though it is perfectly clear to any ob-
server that the refinery, pipeline, or ter-
minal sits onshore. As a consequence of
this interpretation, the refinery, oil
pipeline, and terminal would be subject
to the $150 million financial responsibil-
ity requirement. Since virtually all re-
fineries and terminals either have a
dock with a pipeline or other appurte-
nance or a pipeline connection that
eventually passes in, on, over, or under
navigable water, the MMS interpreta-
tion of “offshore facility” encompasses
virtually all refineries and terminals in
the country. This mandatory financial
responsibility is, in effect, a “permit to
operate.” Without it, a facility must
shut down its operations.

Assuming that this regulatory in-
terpretation is adopted by the MMS in
its final rule, virtually every refinery
and terminal in the United States
would be covered by the rule. Clearly,
this result was not intended by
Congress because the statute specifi-
cally distinguishes between “onshore”
and “offshore” facilities. This distinc-
tion and the relief it offers to refineries
and terminals is more fully discussed in
Chapter Five, Solutions.
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Demographics and Impact on
Refineries and Terminals

U.S. Petroleum Distribution
System

The product distribution system
from the refineries to end-users is com-
posed of pipelines, barges and tankers,
and tank cars and trucks. The distances
transported vary. For example, products
such as gasoline and home heating oil
are moved daily by the millions of bar-
rels through pipelines from Houston to
New York and Houston to Iowa and Min-
nesota. Due to these logistics, adequate
terminal storage capacity at these desti-
nations is critical to the distribution sys-
tem. Trucks and rail tank cars deliver
products directly from refineries or ter-
minals to local markets. Virtually all
pipelines, trucks, and rail cars could
eventually cross navigable water in their
delivery of products. Barges and
tankers deliver products to ports along
the inland river system as well as
coastal areas.

At all these many destination mar-
kets, and at markets along pipeline and
marine routes, another infrastructure of
terminal tankage must be in place to re-
ceive the incoming product and to pro-
vide storage. From this point, delivery
is made, usually by truck, to the many
distributors of petroleum products, such
as fuel oil dealers, bulk plant operators,
and service stations, and ultimately, in
the case of heating oil, to individual
homes.

In April 1989, the National
Petroleum Council concluded a major
study on petroleum transportation and
storage at the request of the Secretary of
Energy. The primary distribution sys-
tem in the study included refineries,
pipelines, and terminals. The products
surveyed for the inventory study were
crude oil, motor gasoline, kero-jet fuel,
distillate fuel oil, and residual fuel oil.
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Although kerosene, asphalt, lubricating
oils, naphtha-based jet fuel, and “other
oils” play a key role in the U.S.
petroleum picture, these products were
not included in the study. Primary sys-
tem total tankage for the surveyed prod-
ucts amounted to 1,419 million barrels
at that time. The percentage of utiliza-
tion of tank capacity over the 40-year
span covered by NPC inventory reports
ranged from a high of 53 percent in 1969
to a low of 40 percent in 1983; the aver-
age had been 46 percent. The study es-
timated industry-wide minimum operat-
ing inventory of 650 million barrels for
the surveyed products in the primary
distribution system. Minimum operat-
ing inventories were defined as the level
below which operating problems and
shortages would begin to appear in the
distribution system. It is interesting to
note that the minimum operating inven-
tory of 650 million barrels equates to 46
percent of total storage capacity, the
same percentage as the 40-year utiliza-
tion average. The minimum operating
estimate includes volumes held outside
of tanks on pipelines, etc. Table 4-4
summarizes the number of refineries
and terminals in the United States.

Impact on Refineries,
Terminals, and Other
Storage Facilities

Due to the broad interpretation by
the MMS of “offshore facility,” virtually
all refineries and terminals in the nation
would be included. The responsible par-
ties for these facilities would each be
required to demonstrate $150 million of
financial responsibility. Financial re-
sponsibility may be demonstrated by in-
surance, guaranty, indemnity, surety
bond, letters of credit, qualification as
self-insurer, any combination of these
methods, or any other approved method.
A study conducted by attorneys for the
Independent Liquid Terminals Associa-
tion (ILTA) indicated that insurance is



TABLE 4-4

NUMBER OF U.S. TERMINALS AND REFINERIES

State

Alaska
Alabama
Arkansas
Arizona
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii
Idaho
lllinois
Indiana
lowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming
State Not Identified
TOTAL

Sources:

1. Terminals: Petroleum Terminal Encyclopedia, Sixth Edition, 1992.

survey.)

BY STATE

Number of
Operating
Refineries

Number of

Terminals
3
34
15
10
79
16
16
1
58
54
6
8
58
40
37
19
21
31
13
20
'S
43
23
21
34
8
14
4
5
46
19
82
42
6
52
25
15
76
6
25
9
37
207
7
2
44
22
9
33
5
167
1,642
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Refinery Crude
Distillation Capacity
(MB/CD)

256
105
62

10
1,869
86

140
5
146

966
475

297
219
2,359

116
267
372

140

7

408
95

58
462
397

0
731

76
3,731
155

53
538
16

33
130

14,780

(Includes respondents to the 1992

2. Refineries: National Petroleum Refiners Association, United States Refining Capacity, January 1, 1993.
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the only viable source of financial re-
sponsibility for most companies. All of
the other forms of financial responsibil-
ity require capital assets in one form or
another.

As discussed in other sections of
this study, the potential unlimited liabil-
ity, direct action, and lack of preemption
provisions in OPA create a situation
whereby many operators of these af-
fected facilities may not have access to
these financial instruments. Even if
these options were available, the costs
could be prohibitive. To date, no insur-
ance companies willing to provide a
$150 million certificate of financial re-
sponsibility have actually begun opera-
tion. This could leave self-insurance as
the only option. The net worth of most
independent terminals is less than
$150 million, and they could not qualify
as self-insurers. This would be true for
a good number of refineries also, as evi-
denced by a recent National Petroleum
Refiners Association (NPRA) study dis-
cussed later in this section. Several as-
sociations representing the affected par-
ties have been working with their
membership to determine the impact of
the MMS proposed rulemaking on their
respective facilities.

Refineries

The NPRA represents virtually all
domestic refineries and petrochemical
manufacturers using processes similar
to refineries. Its membership includes
both large corporations and small inde-
pendent companies. A survey of refiner-
ies was made to determine their proxim-
ity to “navigable waters” as well as an
assessment of their ability to obtain
“certificates of financial responsibility.”
Of the 81 refineries responding to the
survey, 93 percent are located adjacent
to water, with 64 percent of those indi-
cating that these are in fact “navigable
waters” under the conventional use of
the term.
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It appears that there will be a sub-
stantial number of facilities that will be
unable to obtain COFRs, primarily facil-
ities owned and operated by small
companies. These smaller facilities are
generally located in less populated areas
and serve rural and fairly isolated com-
munities. Even among refineries that
self-insure, some facilities are concerned
that an additional $150 million insur-
ance requirement could be prohibitive to
further operations.

Out of the 81 refineries responding
to the survey, representing over 53 per-
cent of total U.S. operable capacity, 49
percent indicated it would be very diffi-
cult or impossible to obtain the neces-
sary insurance. When examining refin-
ing company capabilities (treating
multiple refineries under a single re-
sponsible party’s COFR obligation), 65
percent of the 43 refiners responding in-
dicated it would be difficult or impossi-
ble to obtain a COFR and several indi-
cated they will have to cease operations
if the federal government requires this
additional liability insurance.

Most of the very large refineries re-
ported they have easy access to credit
markets and therefore should be able to
obtain a COFR. However, even among
the larger refineries there is concern
about what the financial tests and crite-
ria would be and what would be needed
to demonstrate capability.4

Terminals

The Independent Fuel Terminal Op-
erators Association (IFTOA) is an asso-
ciation of 18 companies (not affiliated
with major oil companies) that own or
control deepwater oil terminals located
along the East Coast from Maine to
Florida and are capable of receiving

4 Integrated oil companies operating offshore
production facilities as well as refineries and termi-
nals would be required to obtain only a single COFR
for all company facilities.



ocean-going tankers. Members are pri-
marily independent marketers of resid-
ual fuel oils (Nos. 4, 5, and 6 fuels) and
home heating oil (No. 2 fuel); several
companies also market significant vol-
umes of gasoline at wholesale and retail
levels. Members handle nearly 50 per-
cent of the non-utility residual fuel oil
shipped to the East Coast, nearly 60 per-
cent of the non-utility residual oil
shipped to New England, 25 percent of
the No. 2 heating oil shipped to the East
Coast, and more than 50 percent of the
No. 2 heating oil shipped to New Eng-
land. The 18 companies own or control
68 deepwater terminals and 51 barge
and/or pipeline terminals, with a total
storage capacity of more than 67.5 mil-
lion barrels.

In general, if the MMS rule were
made applicable to these types of tradi-
tional onshore facilities, these compa-
nies would have great difficulty or, in
many instances, be unable to comply
with the OPA financial responsibility
obligation. Several of the companies
could self-insure, several could pur-
chase insurance if available and if the
rates were not exorbitant, but it is
likely that the majority could not meet
the obligation.

As a result, the market would lose a
substantial portion of the independent
distribution system on the East Coast
and those that remained would be finan-
cially weakened and less competitive.
The independent sector plays a valuable
role in the market, bringing product,
both domestic and foreign, into the sys-
tem and exerting downward pressure on
prices. This action enables consumers to
purchase home heating oil, gasoline,
diesel fuel, kerosene, and other essential
products at the lowest possible prices.
Thus, extension of a financial responsi-
bility requirement to onshore facilities
would have an adverse effect on the dis-
tribution of refined petroleum products,
their prices, and on the competitive na-

ture of today’s market. As noted previ-
ously, OPA imposes no financial respon-
sibility requirements on these offshore
facilities.

The Independent Liquid Terminals
Association (ILTA) represents 92 com-
panies that own more than 450 for-hire
bulk liquid terminals internationally,
with a total one-time storage capacity of
more than 302 million barrels in more
than 11,000 above-ground storage tanks.

Of these 92 ILTA member compa-
nies, 76 operate more than 400 for-hire
bulk liquid terminals in the United
States. Five of these companies operate
substantial for-hire pipeline operations
feeding more than 100 terminals. The
storage capacity of ILTA member com-
pany terminals located in the United
States is more than 250 million barrels
(10.5 billion gallons). Customers who
store at these ILTA member for-hire
terminals include oil producers, oil
companies of all sizes, petrochemical
producers, oil importers, utilities, man-
ufacturers, airlines, transportation
companies, and government agencies
including the military agencies. The
primary liquid handled is refined
petroleum products; this is followed by
petrochemicals, chemicals, crude oil,
and other liquids, including OPA-
regulated animal fats and vegetable
oils. Animal fat and vegetable oil termi-
nals would also be subject to the finan-
cial responsibility requirement. To the
extent these small terminals cannot af-
ford a $150 million insurance policy,
this would dramatically curtail the U.S.
cooking oil and salad oil business.
Thus, the impact reaches beyond the oil
industry into the food industry.

There is a wide range in size among
terminals. ILTA members’ terminals
range in storage capacity from 10,000
barrels to 5 million barrels. The smaller
the facility, the more it would have to
earn or the higher the surcharge it
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would have to impose to cover the cost
incurred to demonstrate financial re-
sponsibility (if customers would agree to
a surcharge). Because that would pre-
sent impossible circumstances, it is esti-
mated that at least 60 ILTA member
companies operating in the United
States would likely have to stop operat-
ing because they could not afford the
MMS “insurance operating permit.”
These 60 members operate 167 termi-
nals with 186 million barrels of storage
capacity. These operations represent
over 75 percent of the U.S. storage ca-
pacity operated by ILTA members.
Based on discussions between ILTA and
underwriters, however, it is more likely
that no ILTA terminals would be able to
obtain or afford the MMS-required
COFR with insurance.

Other Storage Facilities

While this section of the report fo-
cuses on refineries and terminals,
smaller storage facilities known as
bulk plants are an important link in
the distribution network. Bulk plants
typically receive and ship petroleum
products by truck. These trucks may
very well cross waterways in their de-
livery of products. The broad interpre-
tation by the MMS may be applicable
to bulk plants and perhaps even to in-
dividual retail motor fuel outlets. The
1989 NPC Storage and Transportation
Study mentioned that refiners and in-
dependent wholesalers are involved in
the operation of about 15,000 bulk
plants. The number of retail motor
fuel outlets in the report totaled ap-
proximately 170,000. The Petroleum
Marketers Association of America, the
Society of Independent Gasoline Mar-
keters of America, and the New Eng-
land Fuel Institute are among the mar-
keting groups concerned about the
devastating effect the MMS interpreta-
tion of the statute could have on their
membership.
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Storage facilities at U.S. airports
have not been specifically addressed in
this report. These storage facilities
could most certainly be included in the
MMS interpretation and the impact of
non-compliance could be significant to
air transportation in the United States.
This same concern extends to others in
the transportation industry operating
bulk storage facilities.

Conclusion

These three groups (NPRA, IFTOA,
and ILTA) fairly represent the refineries
and terminals reflected in Table 4-4. A
substantial number of refineries and ter-
minals could be forced to close as a re-
sult of the MMS interpretation of OPA
financial responsibility requirements.
These onshore facilities have a substan-
tial amount of storage capacity. Both
terminal associations report that a sig-
nificant number of their members could
not obtain a COFR and thus would be
forced to close. If this survey is repre-
sentative of the entire universe of U.S.
terminals, this staggering loss of storage
capacity could dramatically affect the
U.S. distribution system. As reported
earlier, the NPC Study on Petroleum
Storage and Transportation indicated
that inventories had averaged near the
minimum operating level over the 40
years of reported data; it is logical to as-
sume that a substantial loss of storage
capacity would likely create major dis-
tortions in the distribution system with
resultant product outages. The distribu-
tion system is still adjusting to the addi-
tion of a new grade of low sulfur distil-
late. While some new tankage was
constructed, most of the new product
will be handled by existing storage.
This strain on the system has been in-
tensified by multiple Reid Vapor Pres-
sure (RVP) requirements on gasoline,
oxygenated gasoline, and the upcoming
reformulated gasolines. The petroleum
distribution system is very flexible and



efficient. However, adequate storage ca-
pacity must be maintained to make it
function.

The MMS interpretation is contrary
to the law, particularly considering case
law interpreting the Federal Water Pol-
lution Control Act, the underlying
statute of OPA. Moreover, the legisla-
tive history of the statute demonstrates
that such a broad interpretation of the
financial responsibility requirement for
offshore facilities is incorrect and not
warranted. (See Chapter Five, “Solu-
tions.”)

FEDERAL AND STATE REVENUES

Oil and gas exploration and produc-
tion operations on the federal OCS were
initiated after OCSLA of 1953; subse-
quently the first OCS Lease Sale was
held in the Gulf of Mexico in October
1954. The sale resulted in the leasing of
394,721 acres and cash bonuses of
$116.4 million. From that point in time
to the present, with a few exceptions,
lease sales have occurred at least annu-
ally, and usually two or three times a
year.

Throughout the history of OCS pro-
duction in the United States, several
trends are clear. First, the vast majority
of petroleum products produced on the
OCS have been produced in the Gulf of
Mexico (well over 90 percent of the oil
and approximately 99 percent of the
gas). Second, within the Gulf, most OCS
production (98 percent of the oil and 88
percent of the gas) has been within the
Central Region of the Gulf. Third,
within the Central Region, the over-
whelming majority has been produced
from waters adjacent to or supported
from Louisiana. Fourth, by all indica-
tions, current trends will continue into
the foreseeable future. The majority of
proved reserves on the OCS are in the
Central Gulf Region, and the Central
and Western Gulf Regions are the only

OCS regions where the Minerals Man-
agement Service has to date encoun-
tered little resistance to lease sales, and
OCS activity in general.

Louisiana

Louisiana serves as the base for the
great majority of OCS operation in the
Gulf of Mexico:

e Of the 3,659 active production plat-
forms located on the Outer Conti-
nental Shelf in federal waters, all
but 23 are located in the Gulf of
Mexico. The vast majority of these
platforms are located off the coast of
Louisiana.

e The U.S. government has collected
a total of $37 billion in revenue
from OCS oil and gas production
since 1953. Eighty-four percent or
$31 billion of the revenue was pro-
duced off the coast of Louisiana.
The remaining fourteen percent of
the revenues was collected from the
other OCS Planning Areas.

e Ninety-two percent (7 billion bar-
rels) of the total OCS oil production
since 1954 (7.8 billion barrels) has
occurred off the coast of Louisiana.

® Ninety percent ($14 billion) of the
total $16 billion of OCS generated
oil revenues was produced off the
coast of Louisiana.

¢ Eighty percent of the total OCS gen-
erated natural gas production
(88 billion MCF) was produced off
the coast of Louisiana.

e Seventy-eight percent of the total
$20 billion in OCS generated natu-
ral gas royalties were produced off
the coast of Louisiana.

Louisiana benefits from OCS opera-
tions:

e The state receives an average of al-
most $5 million per year, excluding
escrow payments, from 28 percent of
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the revenue generated in federal
waters located from 3 miles to 6
miles off the state’s coast.

Nationwide, there are a total of 21
OCS Planning Areas under the pro-
posed 1992-1997 Draft Proposed Five-
Year National Gas and Oil Leasing Pro-
gram. This proposal provides for 23
lease sales over a five-year period. Ten
of the 23 lease sales (43 percent) would
occur in the Western and Central Gulf
of Mexico Planning Area. Thus, 43 per-
cent of the proposed lease sales over the
next five years will occur in 8 percent of
the total U.S. OCS acreage. Because a
moratorium on OCS lease sales along
the coast of California, Washington,
Rhode Island, Massachusetts, New
Hampshire, and Maine has been im-
posed through the year 2000, the Gulf of
Mexico region will be asked to carry the
burden of domestic OCS oil production
until the next century.

OCS activities in the northern Gulf
of Mexico, off southern Louisiana, pro-
vide an excellent example of the
widespread economic development such
activities bring to an area. When the
OCSLA passed in 1953, Lafayette was
the “Acadiana” region’s traditional dis-
tribution center, having recently trans-
formed from a railroad town to the cen-
ter of a highway network; Morgan City
was the self-proclaimed “shrimp capital
of the world;” and most of the remainder
of the region was primarily oriented to-
ward agriculture or the harvesting of re-
newable resources: shrimp, fish, craw-
fish, etc. Over the next three decades,
OCS and other offshore activities gradu-
ally came to constitute the most impor-
tant primary sector of the economy (both
in the Acadiana area and eastward
along the coast) and secondary and ter-
tiary support sectors developed in re-
sponse to the growth opportunity.

Thus, new investment (some of it
massive) was centered around the needs
of the offshore primary sector. Fabrica-
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tion yards sprang up on the banks of lo-
cal bayous as OCS and other offshore
production platforms, OCS and other off-
shore drilling rigs, and support vessels,
and metal fabrication of all types were
in great demand. In order to attract the
fabrication and construction industries
associated with OCS, and other offshore
activities, and thus produce local jobs,
communities approved long-term bond
issues for the construction of local indus-
trial parks contiguous to the waterfront
near the community. By the mid-1970s,
Morgan City was a major hub for OCS
development.

Some feeling for the extent of this
development can be had from the Miner-
als Management Service’s (1988) analy-
sis of the impacts of OCS development,
which estimated that OCS-related activ-
ities account for approximately 190,000
jobs with an annual payroll of over
$4 billion. Most of these occurred in the
Gulf of Mexico, and most of those in
Louisiana. If there is anything that is
certain concerning the socio-economic
and environmental impacts of OCS ac-
tivities, it is that it is impossible to
spend $4 billion a year on salary and
wages alone, then suddenly stop spend-
ing much of that, and not have an im-
pact. Simply put, the northern Gulf of
Mexico is one of the most developed, and
impacted, areas in the world with regard
to offshore oil and gas activities. Thus,
the vulnerability of the OCS-related ac-
tivities and development to the proposed
COFR requirements under OPA are of
great concern.

The MMS ANPR could affect most
of Louisiana’s state onshore and offshore
production. Mineral revenues comprise
much of Louisiana state government
revenues. In 1981, the state of
Louisiana’s oil and gas royalty and sev-
erance tax revenues onshore and state
offshore operations amounted to $1.1 bil-
lion. By 1992, that figure had declined
to $640 million. Additionally, energy



revenues amounting to $1.2 billion com-
prise one-fourth of the total 1992 state’s
revenues ($5.1 billion). Revenue from
federal oil and gas leases offshore
Louisiana totaled $2.2 billion in 1991.
To date, $69 billion in revenues from oil
and gas leases has been produced off-
shore Louisiana. While the total fiscal
impact of the full implementation of
OPA on the state’s economy and mineral
revenues has yet to be determined, a
preliminary analysis of the economic im-
pact of the MMS’s far-reaching ANPR
concerning Certificates of Financial Re-
sponsibility has been conducted. The re-
sults are indeed sobering and quite
problematic.

According to Dr. Robert Baumann at
the Louisiana State University Center
for Energy Studies, the economic impact
from the proposed rule, as applied to
what have traditionally been considered
“onshore facilities” under the FWPCA,
would literally shut down the oil and gas
industry in Louisiana. There are ap-
proximately 2,500 oil and gas operators
currently in the state. The discussion
that follows assumes that an operator is
realizing a net operating profit of $3 per
barrel and that the preliminary cost es-
timates for surety bonds to satisfy
COFR requirements are as shown below:

BASE COST
(PER $1000 OF COVERAGE PER YEAR)

Large Major $5

Mid-Size Major,
Large Independent $10

Small Independent $20-100

Based upon current production
rates in Louisiana and the state of the
oil and gas industry in Louisiana, if
Louisiana operators could obtain a $5
base cost per $1,000 of coverage per year
for a surety bond to satisfy the $150 mil-
lion COFR, only 122 state operators
would be able to afford the coverage.® If
the available price for that same cover-

age is $10 per $1,000 of coverage, then
only 70 operators could afford that cov-
erage. Finally, if the available price for
that coverage is $20, only 37 operators
in Louisiana could afford that coverage.
Simply put, the COFR requirements as
contemplated by the MMS would devas-
tate Louisiana’s economy and govern-
ment. In particular, Louisiana’s
12 coastal parishes, which harbor 6,700
wells and produce 1.1 billion cubic feet
of natural gas and 140 million barrels of
oil per year, could potentially cease to
exist as financially viable political subdi-
visions and cultural centers. In addi-
tion, the Caddo-Pine Island field, a field
in north Louisiana which has been in
production since 1910, would completely
shut down. Since no major oil compa-
nies operate in that field, every well in
the field would cease operations.

Although it is difficult to precisely
equate the loss of operators in Louisiana
due to the COFRs to an exact decrease
in production, the results are fairly obvi-
ous. Without question, the remaining
operators in the state could not make up
a sufficient amount of the lost produc-
tion to sustain an adequate flow of min-
eral revenues to the state’s coffers.
Thus, the state of Louisiana could easily
suffer a 50 to 80 percent reduction in
mineral revenues if the proposed rule is
adopted.

Texas

There are approximately 4 million
acres of publicly owned state land sub-
merged, including bays, estuaries, and
Gulf of Mexico waters out to 10.3 miles
(3 marine leagues).

The revenue from leasing this land
to oil and gas exploration and produc-
tion companies is deposited into the

5 These estimates are based on an assumed
profit margin and rate of production per operator.
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Permanent School Fund which helps
fund public education in Texas. Fiscal
year 1992 deposits into the fund were
$45.5 million. The proposed COFR re-
quirements threaten this educational
funding.

They also threaten the 839 operat-
ing wells in Texas state waters—the
owners, operators, the subsidiary service
industry, and the employees and fami-
lies of these entities.

Only a handful of the independent
operators of the 839 wells have a net
worth near $150 million. They cannot
afford to establish $150 million in finan-
cial responsibility. The bonding compa-
nies want five percent of the bond per
year ($7.5 million). The majority of com-
panies don’t make that much money a
year.

Takings Issue

Assuming that the cessation of pro-
duction resulting from the proposed rule
is essentially the same for the coastal,
energy-producing states (and there is no
evidence to suggest otherwise), most
states could argue that the subsequent
loss in mineral revenues (royalties and
taxes) is a “takings without compensa-
tion” by the federal government. How
will the federal government remedy
this?

Effects on Indian Tribes

The MMS ANPR seems to have the
effect of applying to Indian lands with-
out recognition of the unique factors per-
taining to oil and gas development and
production on those lands. Minimally,
the following should be taken into
consideration: (1) the effect of $150 mil-
lion financial responsibility obligation on
non-major producers as well as on strip-
per wells; (2) the effect of $150 million fi-
nancial responsibility obligation on trib-
ally owned production and development
by oil and gas companies operating on
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Indian lands; and (3) the recognition
that the appropriate body for jurisdic-
tional purposes for regulating within In-
dian lands under the framework envi-
sioned in the proposed regulations
should be the local Indian tribal govern-
ment and not the state within which the
tribe and its lands are situated.

In 1991, Indian lands produced
more than 131 million MCF of natural
gas valued at $210 million, and more
than 18 million barrels of oil valued at
more than $300 million. A great deal of
this production is developed by small in-
dependent operators who could not pos-
sibly demonstrate a financial responsi-
bility level of $150 million. On the
Osage Reservation alone, for instance,
there are no fewer than seven navigable
bodies of water created by the U.S.
Army Corps of Engineers and signifi-
cant rivers and creeks, including a 150-
mile stretch of the Arkansas River. Vir-
tually all of the 4 million barrels of oil
per year produced from this reservation
is from marginal and stripper wells op-
erated by small producers who could not
demonstrate a $150 million level of fi-
nancial responsibility. Osage is not
atypical in this respect. In the Upper
Missouri River Basin, from the Milk
River in northwestern Montana to the
Pick-Sloan reservoirs in eastern Mon-
tana and the Dakotas, significant
marginal and stripper production may
be prematurely abandoned if operators
are required to demonstrate an impossi-
ble level of financial strength. Simi-
larly, more than $220 million per year of
oil and gas production from Indian
lands in the Upper Colorado River
Basin is produced by independent oper-
ators who could not possibly demon-
strate a $150 million level of financial
responsibility in the present market-
place for insurance or guarantees.
(Even bonds for plugging and abandon-
ment of on-Reservation wells are becom-
ing increasingly difficult to obtain).



In addition, consistent with federal
policies to encourage tribal self-suffi-
ciency and economic independence,
many Indian tribes have, in recent
years, achieved market position for
themselves by the repurchase or devel-
opment of mineral interests on their
own lands through a tribally created
and owned oil and gas production and
development company. The Jicarilla
Apache Tribe has operated its own com-
pany, The Jicarilla Energy Company, for
years, developing, producing, and mar-
keting its own oil and gas. The Navajo
Nation recently created the Navajo Oil
Company and the Southern Ute Tribe
has, in the recent past, created and now
operates the Red Willow Production
Company. These companies were cre-
ated by tribes that accepted the invita-
tion from Congress to vertically inte-
grate and develop their own natural
resources as embodied in the policies
contained in the National Energy Policy
Act of 1992 as well as in other federal
legislation passed over the last 20
years. To drive these tribes from the
marketplace inadvertently by imposi-
tion of an impossible level of financial

responsibility requirement would be, at
the very least, at odds with the Con-
gressional policies and purposes of en-
couraging self-determination and eco-
nomic self-sufficiency.

Similarly, Congress has also sought
to enhance and strengthen tribal self-
government through specific policies ex-
pressed in legislation. Recent amend-
ments, for example, to the Safe Drinking
Water Act, the Clean Air Act, and the
Clean Water Act, expressly provide a
mechanism for tribes to undertake
regulation of resources located within
tribal lands by providing a federal
framework that expressly contemplates
tribal regulation rather than state or
federal regulations at the local level.
This recognition of tribal sovereignty on
the one hand and the absence of jurisdic-
tion by states on the other should be en-
couraged and continued through proper
language in the proposed regulations at
issue here. The definition of tribal lands
should expressly include the lands
within a tribe’s jurisdiction including
lands that come within the common defi-
nition of “Indian country.”
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CHAPTER FIVE

SOLUTIONS

INTRODUCTION

The National Petroleum Council has
focused its efforts on finding solutions to
two categories of problems which OPA
and its rulemakings present: those that
arise from the MMS’s very broad juris-
diction interpretation and those that
arise from OPA’s impact on the tradi-
tional offshore production industry. It is
clear that a broad interpretation of
OPA’s financial responsibility require-
ments, such as that put forward in the
MMS Advance Notice of Proposed Rule-
making, would have a damaging, even
devastating, impact on many parts of
the petroleum industry. As noted below,
however, this broad interpretation is not
dictated by OPA.

It is critical that rulemakers under-
stand the difficulties which OPA, es-
pecially as interpreted by the MMS, pre-
sents to the offshore industry. Even if
the rule is implemented with the most
reasonable geographic scope, however, it
will create new costs for offshore produc-
ers, shift the competitive balance among
current offshore producers, create a sig-
nificant barrier to entry for new opera-
tors, and increase the economic field size
in the offshore arena, to name but some
of the impacts. For small companies,
particularly those active only in state

offshore waters where they are not cur-
rently required to show evidence of fi-
nancial responsibility, the burden of the
financial responsibility requirement, if
inflexibly implemented, may be exces-
sive. The result would be that the com-
panies may withdraw from offshore ac-
tivity. These companies, furthermore,
would be forced out of the offshore mar-
ket because Congress had a misappre-
hension about offshore operations. The
kind of catastrophic spill feared by
Congress is not supported by the reser-
voir characteristics of the U.S. offshore
or by the offshore facilities’ design and
operating procedures.

This section discusses why the MMS
should narrow its jurisdictional defini-
tion of offshore facility and discusses the
flexibility available to the MMS in five
critical interwoven areas of the OPA fi-
nancial responsibility rulemaking:

® The $150 million financial responsi-
bility level

e The implementation of a de minimis
provision

¢ The definition of “guarantor”
e The criteria for self-insurance

e The interaction of OPA’s financial
responsibility regulations with state
requirements.
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THE JURISDICTIONAL QUESTION

The MMS links the definition of off-
shore facilities to onshore facilities.
While OPA does not combine the defini-
tions of onshore and offshore facilities
into one broad category, the MMS has
interpreted the financial responsibility
requirements for offshore facilities to in-
clude many onshore facilities—and pro-
poses extending this definition to in-
clude and require that “responsible
parties” for these facilities comply with
the “offshore facility” financial responsi-
bility requirements. In fact, the OPA
definitions of “responsible party” are
separate for onshore and offshore facili-
ties, as are the liability schemes, and the
statutory language determining re-
sponse plans are also separate and dis-
tinct. OPA only requires an oil spill re-
sponse plan for an onshore facility that
could cause “substantial harm.” Impos-
ing the financial responsibility require-
ment of OPA on onshore facilities is in-
consistent with provisions of the statute
that address and define the liability lim-
its of a “responsible party” with opera-
tions in, on, or under waters of the
United States.

The definition of a “responsible
party” for an offshore facility [Section
1001(32)(c)] narrows the categories of
persons required to show financial re-
sponsibility to three types of entities:
“lessee,” “permittee,” or “the holder of a
right to use land and easement granted
under applicable state law or the Outer
Continental Shelf Lands Act.”

OPA defines “lessee”
1001(16)] as:

a person holding a leasehold in-
terest in an oil or gas lease on
lands beneath navigable waters
(as defined in Section 2(a) of the
Submerged Lands Act) or on
submerged lands of the Outer
Continental Shelf, granted or
maintained under applicable

[Section

68

state law or the Outer Conti-
nental Shelf Lands Act (43
U.S.C. 1331 et seq.). 33 U.S.C.
1001(16).

OPA defines “permittee” [Section
1001(26)] as:

a person holding an authoriza-
tion, license, or permit for geo-
logical exploration issued under
Section 11 of the Outer Conti-
nental Shelf Lands Act (43
U.S.C. Section 1340) or under
applicable state law. 33 U.S.C.
1001 (28).

While the term “holder of a right of use
and easement” is not defined in OPA, it
refers again to the possessor of interest
“granted under applicable state law or
the Outer Continental Shelf Lands Act,”
and such possessor is a “responsible
party” for an offshore facility only when
it is a “different person than the lessee
or permittee” [Section 1001(32)(c)
of OPA].

Thus, the MMS’s overbroad inter-
pretation of the scope of the financial re-
sponsibility requirement is contrary to
OPA’s structure and intent. In fact, if
the MMS were to impose financial re-
sponsibility requirements on a refinery,
terminal, or other on-land facility, it
would find no OCSLA lessee or permit-
tee and hence no responsible party for
an OPA offshore facility.

The MMS interpretation ignores this
distinction, and thereby forces every facil-
ity to evidence financial responsibility in
the amount of $150 million or stop its
operations. Pursuant to Executive Order
12777, the Secretary of the Interior is
given the authority and responsibility for
implementing OPA Section 1016 financial
responsibility requirements for offshore
facilities. To assume that such authority
and responsibility is extended to onshore
facilities is inconsistent with the clear in-
tent of Executive Order 12777 to delegate
the authority and responsibility for on-



shore facilities to the Environmental Pro-
tection Agency and the Department of
Transportation. In fact, the MMS recog-
nizes these distinctions in the Memoran-
dum of Understanding that divides juris-
diction for offshore facilities, onshore
facilities, and deepwater port and on-
shore pipelines among MMS, EPA, and
the Department of Transportation.

OPA is clear in its distinct and sepa-
rate treatment of offshore and onshore
facilities. The terms are individually de-
fined and used independently through-
out the Act. Congress specifically ex-
cluded onshore facilities from the
financial responsibility requirements;
therefore, Section 1016 is not applicable
to any onshore facility. Rather, Section
1016 applies solely to vessels and off-
shore facilities. The legislative history
is completely clear, as stated in the Re-
port of the Senate Committee on the En-
vironmental and Public Works, page 16:
“There is no requirement for showing ev-
idence of financial responsibility for on-
shore facilities.” [S. Rep. No. 94, 101st
Cong., 1st Sess. 16 (July 28, 1989)]

OPA defines “offshore facility” as
“any facility of any kind located in, on,
or under any of the navigable waters of
the United States, and any facility of
any kind which is subject to the juris-
diction of the United States and is lo-
cated in, on, or under any waters, other
than a vessel or a public vessel”
[§ 1001(22)]. An “onshore facility,” as
defined by OPA, “means any facility (in-
cluding, but not limited to, motor vehi-
cles and rolling stock) of any kind lo-
cated in, on, or under any land within
the United States other than submerged
land” [§ 1001(24)]. OPA relied on defini-
tions used in the Federal Water Pollu-
tion Control Act of 1972, 33 U.S.C. §§
1321(a)(10) & (11) (FWPCA). OPA’s leg-
islative history states that:

[t]he terms “offshore facility,”
“onshore facility,” . . . and “ves-

sel” are re-stated verbatim
from Section 311(a) [33 U.S.C.
§ 1321(a)] of the FWPCA. ... In
each case, these FWPCA defini-
tions shall have the same
meaning in this legislation as
they do under the FWPCA and
shall be interpreted accord-
ingly. To the extent that docks,
piping, wharves, piers, and
other similar appurtenances
that rest on submerged land
and that are directly or indi-
rectly connected to a land-
based terminal are deemed to
be part of an onshore facility
under the FWPCA, they are
likewise deemed to be part of
an onshore facility under the
Conference substitute.

H.F. Conf. Rep. No. 101-653, 101st
Cong., 2d Sess. 779-80 (1990) (emphasis
added).

Thus, it is useful to examine how
an onshore facility is defined and ap-
plied under the FWPCA. The Commit-
tee’s logic reflects earlier case law. In
Union Petroleum Corp. v. United States
[651 F.2d 734 (Ct. Cl. 1981)], the U.S.
Court of Claims held that an onshore fa-
cility, as defined under the FWPCA, en-
compassed the plaintiff’s entire oil ter-
minal and distribution facility,
including the pipeline that ran to the
pier. The plaintiff’s terminal consisted
of an “onshore facility, dock area, and
the pipeline area that leads to the
dock.” Id. at 737. The Court of Claims
first quoted 33 U.S.C. §1321(a)(10), not-
ing that “[tlhe Act broadly defines an
‘onshore facility’.” Id. at 742 (emphasis
added). The court then concluded:
“There is no doubt that under the defi-
nition the Union Terminal, consisting in
part of a transportation facility which
includes loading racks for trucks and
railroad tank cars, and a dock extending
into Chelsea Creek for oil tankers, is an
‘onshore facility’.” Id.
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Thus, Union Petroleum Corp. stands
for the proposition that the various com-
ponents of a shore-based facility should
not be segmented, merely because the
pipeline portion passes over navigable
water to reach a dock. Rather, because
the pipeline’s terminus was on the
shore, attached to Union’s tank farm for
the storage of oil and gas, it was prop-
erly considered part of the onshore facil-
ity. This is consistent with the courts’
understanding that a dock or pier is con-
sidered an appurtenance to the shore
from which it originates. Also Sea
Cabin on the Ocean IV Homeowners
Ass’n v. City of Myrtle Beach,
F.Supp. : , No. CIV. A. 4:90-
1411-2, 1993 WL 290295, at 2-3 (D.S.C.
July 27, 1993) (discussing various cases
holding pier is appurtenance to shore-
based realty). The MMS’s attempt to
narrow the “broad” definition of onshore
facilities under OPA conflicts with the
FWPCA and its treatment under Union
Petroleum Corp.l1 Congress clearly in-
tended that a pipeline or loading or re-
ceiving dock that is “directly connected
to a land-based terminal” is part of an
onshore facility under OPA.

In addition, Congress took careful
steps in framing OPA to exempt onshore
facilities from the financial responsibil-
ity requirements demanded of offshore
facilities and vessels. Onshore facilities,
along with the latter two categories, are
included in all other respects of the
statute. For example, OPA defines “re-
sponsible party” separately for vessels,
offshore facilities, and onshore facilities
[§ 1001(32)]. Thus, all three categories
are addressed in the bulk of OPA’s sub-
stantive provisions, including those
dealing with the elements of liability
(§ 1002), defenses to liability (§ 1003),
limits on liability (§ 1004), interest paid
(§ 1005), recovery by the responsible
party (§ 1008), claims procedure
(§ 1013), advertisement of source
(§ 1014), and subrogation (§ 1015). Yet,
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the financial responsibility section ap-
plies only to vessels and offshore facili-
ties [see §§ 1016(a)&(c)]. The explicit
exclusion of onshore facilities was not a
Congressional oversight; rather,
Congress specifically chose to exempt
onshore facilities from the financial re-
sponsibility requirements because of the
fundamentally different nature of those
facilities, in contrast to vessels and off-
shore facilities.

Based on the foregoing, the MMS’s
proposed regulations to treat an onshore
facility as an offshore facility violate
Congressional intent as evidenced in the
FWPCA, OPA, and OPA’s legislative his-
tory, and as construed by the courts in
Union Petroleum Corp. Pipelines that
are an integrated part of an onshore ter-
minal are properly classified as “onshore
facilities” and thus are exempt from the
scope of the proposed rule.

1 Union Petroleum Corp.’s holding, as well as
OPA'’s Conference Report, is echoed in a recent in-
terim final rule issued by the Research and Special
Programs Administration (RSPA) of the Department
of Transportation. These regulations are mandated
by OPA and are directed at improving response capa-
bilities and minimizing the environmental impact of
oil discharges from onshore pipelines. RSPA noted
that

most onshore pipelines, because of their
locations, could reasonably be expected to
cause substantial harm to the environ-
ment by discharging oil into or on the nav-
igable waters or adjoining shorelines.
This determination is based on the volume
of oil transported by pipelines and the fact
that they often cross, or are located adja-

cent to, navigable waters. Thus, most on-
shore oil pipeline operators will be re-

quired to prepare and submit response
plans.

Response Plans for Onshore Oil Pipelines, 58
Fed. Reg. 247 (January 5, 1993) (emphasis added).

Hence, the mere fact that an onshore pipeline
crosses navigable waters does not render that seg-
ment of it an “offshore pipeline,” where it is part of an
integrated onshore unit. RSPA’s comments reflect the
common sense approach of Union Petroleum Corp.,
that a pipeline crossing over water may still be con-
sidered an onshore facility. See e.g., 49 C.F.R. § 194.3
(1993).



In addition, the response plan re-
quirements under Section 4204(5) of
OPA clearly define onshore facilities as
being different than offshore facilities.
This further supports the position that
including onshore as part of an offshore
facility is not intended by OPA. In the
course of regulating for OPA’s response
plan requirements, the MMS properly
observed these legal distinctions be-
tween onshore and offshore facilities. In
light of this recent regulatory history,
the MMS’s current attempt to ignore
those distinctions is inconsistent with
the statute.

Recommendation
The MMS should:

e Clarify that OPA’s financial re-
sponsibility requirements only
apply to facilities in the territo-
rial seas and the OCS

e Clarify that the financial re-
sponsibility requirements only
apply to lessees, permittees, or
holders of a right of use or ease-
ment under state law or the
Outer Continental Shelf Lands
Act.

THE $150 MILLION FINANCIAL
RESPONSIBILITY REQUIREMENT
AND DE MINIMIS PROVISIONS

A central concern for the offshore
industry and financial providers is the
sheer magnitude of the requirement to
evidence financial responsibility of
$150 million, more than four times the
former level for OCS operators, and an
entirely new requirement for operators
in state waters. While many operators
were able to self-insure for the former
$35 million level, only the very largest
operators, perhaps some 15 to 20, would
be able to self-insure at the new
$150 million level under existing rules
(a later section discusses possible alter-
native criteria for self-insurance). Fur-

thermore, OPA’s provision for direct ac-
tion against guarantors has so far
stymied attempts to arrange commercial
insurance coverage for certifications of
financial responsibility (see later section
on this subject). Were the MMS to spec-
ify that insurers are not guarantors, or
for other reasons insurance companies
were to accede to insuring the financial
responsibility amount, the enormously
increased coverage will come only at a
large price. Finally, the largest offshore
operators produce about 175,000 barrels
per day each (from multiple facilities),
and the smallest, about 10 barrels per
day (from a single facility). A common
$150 million financial responsibility
requirement imposes vastly different
per-barrel burdens on the operators.

The flexibility in OPA’s language
and in applicable Court decisions pro-
vides the underpinning of a workable
regulatory regime. As discussed in the
following sections, the National
Petroleum Council finds that the MMS
has the flexibility to impose financial
responsibility for amounts lower than
$150 million, and to exempt certain
small, low-risk facilities from the re-
quirement to show evidence of financial
responsibility. The lower amounts will
continue to meet the central purpose of
the financial responsibility provisions:
to assure that responsible parties have
enough funds immediately available to
pay for the costs and damages of an oil
spill. A paramount point to remember
is that these lower amounts in no way
change or diminish a responsible
party’s obligations or responsibilities
under OPA.

Available Regulatory Flexibility

The $150 Million Financial
Responsibility Requirement

As noted previously, OPA’s Section
1016 requires evidence of financial re-
sponsibility “to meet the amount of lia-
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bility to which the responsible party
could be subjected under Section 1004(a)
in a case in which the responsible party
would be entitled to limit liability under
that section.” Section 1004(a)’s liability
limit for an offshore facility (except a
deepwater port) is “the total of all re-
moval costs plus $75 million.” An inte-
gral part of the financial responsibility
provision, which is not mentioned in the
MMS ANPR, is the second sentence: “In
the case in which a person is the respon-
sible party for more than one facility
subject to this subsection, evidence of fi-
nancial responsibility need to be estab-
lished only to meet the maximum liabil-
ity.” This statutory language is a clear
recognition of the fact that not every off-
shore facility is required to have evi-
dence of financial responsibility at the
level of the greatest maximum liability.
Section 1016, read as a whole, does not
require every offshore facility to provide
$150 million in financial responsibility.
Rather, the section repeatedly empha-
sizes that not all facilities will be subject
to the maximum liability. [See also OPA
Sections 1016(c)(2) and 1016(a)(2).]
Therefore, the language provides the
MMS with the flexibility to consider cir-
cumstances affecting liability. Such a
construction is consistent with OPA’s
other provisions recognizing risk:

e In its provisions for onshore facili-
ties, OPA specifies the risk factors
to consider in establishing liability.

* In its provisions for vessels, OPA re-
quires a responsible party to estab-
lish and maintain financial respon-
sibility sufficient to cover the
limited liability on its largest vessel.

e In its provisions for spill contin-
gency planning, OPA requires
responsible parties to plan for a
Worst Case Discharge, a maximum
most probable discharge, and an av-
erage most probable discharge (see
later discussion).
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Thus, OPA was designed to consider a
volume/risk weighting. Taking the
$150 million level of financial responsi-
bility as an inflexible mandate ignores
the language of the financial responsibil-
ity provision and OPA’s overall design
and intent.

The OPA Conference Report may
suggest that the single $150 million
financial responsible party level was
purposeful. The statute’s language,
however, provides flexibility. In a recent
Supreme Court decision, Justice Scalia,
writing for the majority, held:

Petitioners appeal to the leg-
islative history of [the Resource
Conservation and Recovery Act
of 1976], which includes, in the
Senate Committee Report, the
statement . . . But it is the
statute, and not the Committee
Report, which is the authorita-
tive expression of the law .
[City of Chicago v. Environmen-
tal Defense Fund, 62 LW 4283,
4285-6 (May 2, 1994)].

OPA’s language in Section 1016(c)(1) ex-
presses the concept that offshore facili-
ties have different levels of financial re-
sponsibility. And, as noted by Justice
Scalia, the language of the statute is the
most appropriate guidance for a regula-
tory agency.

Factors that influence the potential
liability of an offshore facility include
the quantity of oil that the facility pro-
duces, transfers, or stores, and its prox-
imity to areas that require protection
from oil spills. Finally, as discussed in
earlier chapters, U.S. offshore facilities
have a history of relatively small spills
(when they occur) and low removal
costs. Thus, the amount of limited lia-
bility for any producer is unlikely to
reach $150 million. The financial re-
sponsibility provision is intended to en-
sure that there will be adequate funds
immediately available to compensate in-



jured parties. Given all of the factors
discussed above, a financial responsibil-
ity lower than $150 million will achieve
this goal. In the section entitled Risk-
Based Evidence of Financial Responsi-
bility later in this chapter, we outline
how such lower requirements might be
applied.

De Minimis Provisions

In addition to the explicit language
of the financial responsibility provisions
and OPA’s other sections, the MMS has
authority, like any other agency develop-
ing implementation regulations, to pre-
scribe exemptions from the requirement
for evidence of financial responsibility.
United States v. Allegheny-Ludlum Steel
Corp., et al., 92 S.Ct. 1941 (1972). The
MMS’s discretion in this area is limited
by reasonableness and consistency with
the expressed intent of Congress.
United States v. Riverside Homes, Inc.,
et al., 106 S.Ct. 455 (1985). The MMS
could maintain consistency with Con-
gressional intent while exempting cer-
tain offshore facilities from proof of
$150 million for financial responsibility.

As previously discussed, Executive
Order 12866 requires the MMS to con-
sider the “burden on . . . businesses of
differing sizes, consistent with obtaining
the regulatory objective. . . .” The regu-
latory objective of the financial
responsibility provision is to ensure that
an offshore facility can meet its limited
liability. Limited liabilities are all
cleanup costs, plus $75 million in dam-
ages (third party and natural resource).
Historical experience indicates, however,
that removal costs, for even the largest
and most complex facilities, have been
significantly less than the $75 million
level that is implied under the $150 mil-
lion requirement. As such, limited lia-
bility for virtually every facility should
be less than $150 million. Because the
burden of the proposed financial respon-
sibility requirement falls most heavily

on the small producer and because
smaller facilities are overly burdened by
the implied limited liability require-
ment, the MMS can and should fashion
a reduction that includes a de minimis
provision, as other agencies have.

OPA’s regulations have not been fi-
nally implemented by the Department of
Transportation, the Environmental Pro-
tection Agency (EPA), or the MMS. But
for purposes of facility and vessel contin-
gency planning, these agencies have
implementing regulations in place.
Each of them has established exemp-
tions and de minimis categories. The
U.S. Department of Transportation, Re-
search and Special Programs Adminis-
tration (RSPA), has exempted onshore
small pipelines, distant pipelines, and
all natural gas pipelines from response
planning requirements. RSPA has also
exempted all non-petroleum oil carriers
who transport less than 42,000 U.S. gal-
lons and all petroleum bulk carriers of
less than 3,500 U.S. gallons.

The U.S. Coast Guard has exempted
marine transportation-related facilities,
including deepwater ports, from
vessel/facility response plan require-
ments where the vessels utilizing the fa-
cility have a capacity of less than 10,500
U.S. gallons (250 barrels). The EPA has
exempted onshore facilities which do not
perform over-the-water transfers and
which handle less than 42,000 U.S. gal-
lons. The EPA has also established cir-
cumstances under which onshore facili-
ties handling 1 million U.S. gallons or
less may be exempt.

A possible solution is already pro-
posed by the MMS, in its ANPR on the
financial responsibility requirements,
wherein comments are requested on the
current U.S. Coast Guard exemption of
offshore facilities handling less than
1,000 barrels of condensate. Condensate
is a light “nonpersistent” hydrocarbon
liquid obtained by condensation of
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hydrocarbon vapors and produced with
natural gas. Highly volatile, evaporat-
ing quickly if spilled, it poses a minimal
environmental threat. There was a wide
consensus among those commenting to
the MMS on the ANPR that retention of
the 1,000 barrel condensate exemption,
at the least, is appropriate. However,
natural gas pipelines do not present the
same risk of an instantaneous spill of
1,000 barrels or more because the con-
densate is entrained within the gas
stream throughout the length of the
pipeline. Therefore, natural gas
pipelines carrying condensate should
reasonably be treated differently, as out-
lined in the section entitled De Minimis
later in this chapter.

The MMS also has the authority to
exempt offshore facilities which handle
less than a certain amount of oil, just as
other agencies have. A paramount
point: an MMS exemption from the fi-
nancial responsibility requirements for
de minimis quantities in no way changes
a responsible party’s OPA liabilities or
other obligations to respond to any dis-
charge. An exemption from the financial
responsibility regulations would be con-
sistent with the Executive Order 12866
by recognizing the burden of the
$150 million requirement on small inde-
pendent oil operators, particularly those
who operate wells of limited production
capacity. Further, such an exemption is
consistent with the Congressional recog-
nition, and the reality, that not all off-
shore facilities will incur the greatest
maximum liability.

Risk-Based Evidence of Financial
Responsibility

Previous discussions in this report
have emphasized two kinds of risks
which prevail in offshore production op-
erations: the risk of spill occurrence,
which is low, based on historical records,
and the risk of catastrophic damage
from a spill, which can be evaluated and
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quantified. Factors such as the location
of a producing facility, the distance from
shore, the water depth, its proximity to
marine features that require protection
(e.g., a coral reef or marine sanctuary),
prevailing wind and current conditions,
spill trajectories, and activities a facility
must be protected from (e.g., commercial
fishing grounds) form the basis for an
evaluation of the potential for damages
that might occur in the event of a spill.

The MMS can fashion a regulation
which requires different levels of finan-
cial responsibility based first on volumes
(“Worst Case Discharges” as described
below) and adjusted in some instances
by the other factors which affect the risk
of damage. The approach is analogous
to the spill response planning process,
which takes into account these interwo-
ven factors. The Coast Guard’s regula-
tions implementing OPA’s response
plans provide a conceptual model. Its
“planning volumes” begin with a calcula-
tion of the “Worst Case Discharge” to
determine the volume (see below), and
then look at the quality of the oil, the re-
moval capacity, and the area impacted.
The same concepts are applicable here.

Remembering that volume (Worst
Case Discharge) becomes the first deter-
minant, the following elements may also
enter the equation:

® Quality of oil
e Location
— Distance from shore
— Distance from marine features

— Depth of water.

Volume of Oil

The “Worst Case Discharge” calcula-
tion takes account of facility charac-
teristics. Under OPA, facility response
plans must identify and ensure, through
the use of contractors or company equip-
ment and personnel, the availability of



resources sufficient to remove, to the
maximum extent practicable, a Worst
Case Discharge and to mitigate or pre-
vent substantial threat of such a dis-
charge during adverse weather condi-
tions.

Formal Worst Case Discharge calcu-
lation methodologies have not yet been
promulgated under OPA for offshore fa-
cilities. The calculations will use release
detection time, response time, flow rates,
and volumes to arrive at the estimate.
Table 5-1 provides illustrative calcula-
tions for different types of facilities.

It is important to note that the
Worst Case Discharge calculations will
be required for spill response planning.
Thus, their development does not im-
pose an incremental burden on compa-
nies or on the Minerals Management
Service. Secondly, the use of the Worst
Case Discharge calculation as the basis
for determining the appropriate finan-
cial responsibility level, while a depar-
ture from current practice, is a signifi-
cant improvement in developing a
regulation which meets the purpose of
the statute. The applicability of the

Pipelines

Release Detection Time (Hr.)
Shutdown Response Time (Hr.)
Total Response Time

Highest Flow Rate over Prev. 12 Months
(Barrels/Hr.)

Worst Case Discharge

Facilities (Excluding storage tanks)

Facility Release Detection Time (One hr. for
manned or remotely monitored facilities)

Shutdown Response Time (may be based
on automatic shutdown system: e.g., here
.04 Hr.)

Total Response Time

Highest Normal Qil Throughput (Flow Rate)
over Prev. 12 Months (Barrels/Hr.)

Subtotal

Draindown Volume (Capacity of Largest
Production Vessel, i.e., Heater
Treater/Separator) (Barrels)

Worst Case Discharge (Barrels)

Storage Tanks
Capacity = Worst Case Discharge (Barrels)

TABLE 5-1

ILLUSTRATIVE CALCULATIONS OF WORST CASE DISCHARGES
FOR OFFSHORE FACILITIES

Pipeline Diameter

4" 8II 10“
1.00 1.00 2.00
+0.04 0.04 .50
=1.04 1.04 2.50
x110.0 78.6 885.0
=114.0 81.7 2212.5

Production Volume

70B/D 1480 B/D 2100 B/D
1.00 1.00 1.00
+0.04 0.04 0.04
=1.04 1.04 1.04
+29 78.6 104.0
=3.1 81.7 108.0
+14.0 14.0 135.0
=171 95.7 243.0
200.0 120.0 191.0
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final Worst Case Discharge regulations
to this second use will need to be closely
examined. Under such a mechanism, an
operator with many facilities would pro-
vide evidence for the facility with the
highest Worst Case Discharge. Thus,
such an operator might have a lower re-
quirement to show financial responsibil-
ity than an operator of one large facility.

The other risk factors noted above
can be used to adjust the financial re-
sponsibility level based on risk. Each is
discussed below.

Quality of Oil

The quality of oil is an important
consideration in the evaluation of poten-
tial damages from a spill. Condensate,
a light and highly volatile hydrocarbon,
dissipates quickly. Crude oils, on the
other hand, are classified as “persis-
tent.” Even with crude oils, some of the
heaviest oils may be easier (and cost
less) to remove than some lighter crude
oils. The Coast Guard response plans
have established five “groups” of oil
ranging from “non-persistent oils” (dis-
tilled product similar to condensate) to
four classes of “persistent oil” based on
specific gravity and API gravity. The
MMS should use these classifications of
oil in assessing the risk of significant
environmental harm from an offshore
facility.

Location

The three elements of location—
depth, distance from shore, distance
from marine features that need protec-
tion or from which platforms need to be
protected—have been extensively out-
lined in Chapter One and Chapter Two.
Each has an important impact on the ef-
fect of a given spill, and thus has a di-
rect bearing on the cost of cleanup and
likely damages. These, taken together
with the quality of the oil handled at the
facility, should be the basis for determin-
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ing the amount of financial responsibil-
ity required.

Implementation

The different levels of financial re-
sponsibility could be established as
bands: Ranges of volumes that would
qualify for a given financial responsibil-
ity level, such as 0 (de minimis),
$35 million, $50 million, $75 million,
and $150 million. Texas has used a sim-
ilar structure of establishing a tiered ap-
proach in its legislation limiting natural
resource damages. Industry could assist
the MMS in developing this process.

Figure 5-1 shows conceptually how
such a regulatory structure might work.
In the lower left hand corner, a de min-
imis provision will exempt from finan-
cial responsibility requirements those
facilities with the lowest risk of a spill
that exceeds the financial capability of
the operator. (Suggested de minimis
levels, based on “Worst Case Discharge”
calculations, are discussed more fully
below.) At the upper right hand corner,
large facilities show evidence of the full
$150 million. In between, the “variable”
area might be divided into several bands
of financial responsibility levels.

Some possible methods for incorpo-
rating the additional parameters are:

e A petition mechanism, where an op-
erator could petition the MMS for a
lower financial responsibility re-
quirement based on the mitigating
circumstances reflected in these fac-
tors. This is analogous to the ap-
proach suggested for the de minimis
volumes, as discussed below. It also
provides an incentive for operators
to minimize environmental risk by
decreasing the quantity of oil stored
offshore.

e A formula, where each of the factors
could be assigned a relative value.
California has used such an ap-
proach in developing its financial re-
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sponsibility regulations. While the
development of the formula requires
consultation and care, its applica-
tion would be straightforward.

De Minimis

Offshore facilities which handle oil
should be considered for a complete ex-
emption if their Worst Case Discharge
would not cause significant environ-
mental harm. Setting financial respon-
sibility requirements based on a realistic
appraisal of the potential damages to be
incurred will satisfy the purpose of
OPA’s financial responsibility require-
ments. In fact, the term de minimis ap-
plies more appropriately to environmen-
tal risk than to volumes. The lower the
risk of environmental damage, the lower
the risk of incurring cleanup costs and
damages that will exceed an operator’s
ability to pay. Accordingly, the following

categories of exemptions should be
adopted by the MMS.

Condensate

The MMS, in its ANPR, has referred
to the existing U.S. Coast Guard exemp-
tion for facilities handling 1,000 barrels
or less of condensate and has requested
comments on its extension to this rule-
making. This exemption should be
adopted by the MMS in exempting
Worst Case Discharges of less then
1,000 barrels of condensate from finan-
cial responsibility requirements. How-
ever, this exemption is based on the nor-
mal volumetric storage capacity on
offshore facilities for a Worst Case Dis-
charge, not the volume of condensate
physically moving through an offshore
pipeline at any one time. Thus natural
gas pipelines can reasonably be treated
differently.
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EPA'’s Worst Case Discharge Calculations:
How would the NPC’s de minimis thresholds look?

The EPA has recently finalized regulations for calculating Worst Case Discharges from on-
shore production operations under OPA’s requirements for non-transportation-related facilities.
The following graphs illustrate how the NPC’s de minimis thresholds might look if the MMS
were to use EPA’s Worst Case Discharge methodology. Note that these estimates represent a
specific set of variables in EPA’s calculation: a well producing under pressure, with a well depth
less than 10,000 feet, no on-site storage, and at least enough cleanup and recovery capability to
keep pace with the rate of discharging oil. The Worst Case Discharge is calculated by a differ-
ent formula if any of these variables changes.

EPA'’s equation for such a well (and for any well producing under pressure) assumes the
well will flow in some fashion for 30 days (45 days for a well deeper than 10,000 feet). The cal-
culation includes a term for the volume discharged while the well is uncontrolled. A second
term, covering the period during which oil is being recovered (but according to the EPA’s as-
sumption, still flowing), is meant to take account of the cleanup and recovery capability: the
higher the recovery capability, the lower the resultant volume.

The NPC’s de minimis thresholds of 250 and 1,000 barrels imply minimum production vol-
umes of 8.3 barrels/day and 33 barrels/day, respectively. The maximum qualifying production rate
will vary with response time and recovery capability. An operator with nameplate capacity and
personnel sufficient to recover 2 times the well’s flow and no lag time for response could produce as
much as 16.6 barrels per day and still have a Worst Case Discharge of 250 barrels, or produce 66
barrels per day and have a Worst Case Discharge of 1,000 barrels. The production levels that al-
low an operator to meet any given Worst Case Discharge—whether 250, 1,000, or some other vol-
ume—change rapidly with changes in equipment and personnel levels (i.e., recovery capacity) and
response time. An “uncontrolled” event in excess of a few days is unlikely; spill response plans and
measures are realistically geared to events of a much shorter duration. The graphs are meant
only to show the application of an equation.

The EPA’s Worst Case Discharge would allow the small operators such as the stripper
producers in state waters to qualify for de minimis financial responsibility status under the
(cont'd)

With condensate in natural gas
pipelines entrained over the length of
the pipeline, risk of an instantaneous re-
lease of its entire condensate volume is
low. Therefore, a natural gas pipeline
should be subject to no more than the
minimum COFR class ($35 million),
even if its Worst Case Discharge volume
exceeds 1,000 barrels.

0Oil
At the very least, the MMS should
exempt offshore facilities that have
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Worst Case Discharges of 250 barrels of
oil or less from the financial responsibil-
ity regulations. The MMS also may ex-
empt some offshore facilities that have
Worst Case Discharges greater than 250
barrels, based on the quality of oil han-
dled and the location of the offshore fa-
cility.

As noted above, the U.S. Coast
Guard, in its rulemaking to implement
the response planning requirements of
OPA, determined that certain trans-
portation-related facilities did not repre-



EPA’s Worst Case Discharge Calculations:
How would the NPC’s de minimis thresholds look? (cont'd)

NPC’s proposal, even with minimally adequate response capability. With more aggressive re-
sponse capability, operators with a fair range of production could also have Worst Case Dis-
charges of 1,000 barrels or less, and thus petition for a de minimis status. These results are
consistent with the NPC's intent in framing its proposal.

EPA chose to use historical flow rates in calculating Worst Case Discharges for onshore
production, where there are no mitigating factors such as water depth. Furthermore, because
90 percent of the Gulf of Mexico OCS wells are on artificial lift, EPA’s treatment of pumping
wells is of particular interest; the Agency uses a simple formula: historical flow rate times days
unattended (or, where days unattended is unknown, historical flow times the maximum num-
ber of days the well has been unattended times 1.5). This is a clear recognition that the pump-
ing well will not surge out of control. EPA’s methodology is in contrast to formulas currently
under discussion at MMS that would assume that all downhole safety equipment will be lost/in-
operative in the event of a spill, an assumption not borne out by experience on the Gulf of Mex-
ico offshore.

Production Rates for Worst Case Production Rates for Worst Case
Discharge of 250 Barrels Discharge of 1,000 Barrels
(EPA Methodology) (EPA Methodology)
10 0 =
Recovery capability exceeds Assumes: Well producing o Recovery capability exceeds
L flow by a factor of 10 undér ) 300 flow by a factor of 10+
80 pressure; - ___ Assumes: Well producin
= well depth <10,000 f1,; = : p g
o no'storaan O 250 under pressure; -
5 ge. = \ well depth <10,000 ft.
=] 60 ) > 200 nostorage. -
o] - Recovery capability \ & - Recovery capability N
T 4| exceeds fiow @ 1501 exceeds flow N
a by a factor of 2 a by a factor of 2
@ — Recovery capability exceeds o 100 Recovery capability exceeds
2 flow by a factor of 1.1 50 [ fiow by a factor of 1.1
——
o1 I OO O SO O T Y ol 1 001
0 6 12 18 24 30 0 6 12 18 24 30
"UNCONTROLLED" DAYS* "UNCONTROLLED" DAYS*
*Days unattended plus days to respond. *Days unattended plus days to respond.

sent a substantial threat of harm to the represent a substantial threat of harm
environment and therefore would not be because of the quantity of oil handled.
required to prepare and submit response The MMS should acknowledge this and

plans. These marine transportation re- other analyses conducted by other fed-
lated (MTR) facilities, which transfer oil eral agencies implementing OPA and
to or from vessels with a capacity of 250 adopt similar exemptions from the re-
barrels or less, were exempted from re- quirement for financial responsibility.

sponse plan requirements. (See 58 FR Companies with Worst Case Dis-

7334, February 5, 1993.) charges greater than 250 and less than

The U.S. Coast Guard determined 1,000 barrels could petition for exemp-
that these waterfront facilities, even tion from the financial responsibility re-
though they are close to navigable wa- quirements. Such a petition would set
ters and adjoining shorelines, did not forward safety features, location, and
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other factors that mitigate risk. For ex-
ample, a facility with a Worst Case Dis-
charge volume of 950 barrels of light,
sweet crude oil, located ten miles from
shore, on artificial lift, monitored 24
hours a day, having automatic shutdown
equipment could make a compelling ar-
gument that risk of a catastrophic spill
is de minimis.

Dry Gas

The MMS has indicated in the
ANPR that it has interpreted the OPA
definition of oil as excluding dry gas.
This interpretation is entirely appropri-
ate and should be reflected in the rule-
making. Facilities that only handle dry
gas should be entirely exempt from
OPA’s financial responsibility require-
ments. Dry gas is not oil and therefore
these facilities are not subject to OPA’s
jurisdiction.

Recommendation
The MMS should:

e Establish classes of financial re-
sponsibility based on risk as re-
flected in Worst Case Discharge
volumes

e Exempt from financial responsi-
bility requirements those facili-
ties with Worst Case Discharges
of 250 barrels of oil or less

e Accept applications for exemp-
tion from financial responsibil-
ity requirements, based on
mitigating risk factors, from fa-
cilities with Worst Case Dis-
charges greater than 250 barrels
and less than 1,000 barrels of oil

e Exempt facilities handling only
condensate of 1,000 barrels or less

e Limit the financial responsibil-
ity to $35 million for Worst Case
Discharges of more than 1,000
barrels of condensate from natu-
ral gas pipelines
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e State that dry natural gas is ex-
empt from financial responsibil-
ity requirements.

GUARANTORS

The concerns of insurers and other
providers of financial responsibility over
OPA’s provision for direct action against
guarantors is a core issue in the difficul-
ties OPA presents to the petroleum in-
dustry: the providers’ participation in
underwriting markets is central to meet-
ing OPA’s financial responsibility re-
quirements. OPA expanded liability
amounts and extended direct action
rights to third party claimants, thereby
increasing potential claims and transac-
tional costs. In addition, the lack of fed-
eral preemption and the ensuing uncer-
tainty about the relationship between
state and federal liabilities make
providers of evidence of financial respon-
sibility reluctant to enter the OPA un-
derwriting market.

Insurers and other providers of evi-
dence of financial responsibility do not
consider themselves guarantors. They
argue that a broad interpretation of the
term “guarantor” upsets traditional
business practices. Black’s Law Dictio-
nary, for instance, makes a clear distinc-
tion. According to it, indemnity insur-
ance is a contract where one party, the
insurer, undertakes for a stipulated fee
to compensate another, the insured, for
loss on a specified subject by specified or
unknown perils or some contingency or
act to occur in the future. A guarantor,
in contrast, is one who become secondar-
ily liable for the payment of another’s
debts or agrees to perform for another.

A distinction between guarantor
and insurer has been recognized by a
federal district court, which interpreted
“guarantor” to mean only those persons
offering a guarantee. The Comprehen-
sive Environmental Response, Compen-
sation and Liability Act (CERCLA) [42



U.S.C.A. Section 9601 et seq.] has a di-
rect action provision similar to OPA’s.
(CERCLA defines “guarantor” as “any
person, other than the owner or opera-
tor, who provides evidence of financial
responsibility for an owner or opera-
tor...” [CERCLA Section 9601(13)]. OPA
defines “guarantor” as “any person,
other than the responsible party, who
provides evidence of financial responsi-
bility for a responsible party...” [OPA
Section 1001(13)].)

The issue in Port Allen Marine Ser-
vices, Inc. v. Chotin [765 F. Supp. 887
(M.D.La., 1991)] was whether a party
could directly sue the insurer of an
owner or operator under CERCLA. The
court noted that “insurers” are not “re-
sponsible parties” in CERCLA. After
quoting the CERCLA section which al-
lows direct action against “guarantors,”
the Court held:

An insurer is not necessarily a
guarantor. Therefore, consider-
ing the clear meaning of the
statute, the Court can logically
conclude that Congress only in-
tended to allow direct actions in
cases involving guarantors.
Port Allen @ 889.

This language comports with estab-
lished legal distinctions between those
who insure and those who guarantee.
Like CERCLA, OPA does not list insur-
ers as responsible parties. The reason-
ing in Port Allen can be applied in in-
terpreting OPA’s direct action
provision. The Port Allen decision was
cited for its holding that CERCLA does
not provide a direct cause of action
against a responsible person’s liability
insurer by the First Circuit in Ameri-
can Policyholders Insurance Company
v. Nyacol Products, Inc. [989 F. 2nd
1256, 1263, fn. 11]. The MMS should
recognize this distinction and specifi-
cally apply it to the financial responsi-
bility rulemaking.

OPA’s language does differentiate be-
tween “guarantors” and others who pro-
vide evidence of financial responsibility.
In Section 1010, Indemnification Agree-
ments, OPA lists agreements to insure,
hold harmless or indemnify a party for li-
ability as not prohibited. This statutory
acknowledgment of these forms of finan-
cial responsibility indicates that the
drafters of OPA were aware of the differ-
ence between an agreement to insure and
a guarantee. Section 1016(e), Methods of
Financial Responsibility, lists insurance,
surety bond, guarantee, letter of credit, or
qualification as a self-insurer. This is an-
other clear distinction between a guaran-
tee and insurance.

Further, Section 1016(f), Claims
Against Guarantor, specifically lists the
defenses which a guarantor may assert in
direct action cases. This is significantly
different from Section 1016(e), which
gives the MMS considerable discretion in
establishing the defenses available to
other providers of financial responsibility.
The fact that Congress specifically delin-
eated the defenses that could be asserted
by a guarantor while leaving to the Exec-
utive Branch the ability to define the de-
fenses for other persons providing evi-
dence of financial responsibility indicates
an intent to treat guarantors differently
from other providers of financial respon-
sibility. Finally, the Clean Water Act
specifically asserted direct action against
“insurers.” OPA, however, contains no
such specification. These statutory dis-
tinctions and the Port Allen case lead to
the conclusion that insurers and others
who provide evidence of financial re-
sponsibility are not guarantors.

Recommendation
The MMS must:
® Recognize the distinction be-
tween guarantors and insurers

and specify in its rule that an in-
surer is not a guarantor:
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SELF-INSURANCE

OPA provides for self-insurance as
a means of establishing financial re-
sponsibility in lieu of guarantees, let-
ters of credit, and surety bonds. The
self-insurance rules have gained new
importance under OPA because of the
increased amount of financial responsi-
bility required and because of the direct
action provision. Not only must compa-
nies show evidence of the quadrupled
amount, but under existing conditions
they will be unable to use conventional
insurance to do so. The issue of the self-
insurance rules would be substantially
alleviated by the adoption of a de min-
imis rule for oil and by the recognition
of insurers as non-guarantors. In the
absence of these changes, the flexibility
represented in the self-insurance provi-
sions discussed below may be the only
way for the majority of offshore produc-
ers to qualify as self-insurers. Even
with the implementation of a de min-
imis rule and movement on the in-
surer/guarantor issue, the self-insur-
ance provisions discussed below merit
continued consideration. They will pro-
vide reasonable regulatory flexibility
while continuing to meet the central ob-
jective: they measure the responsible
party’s ability to pay for costs and dam-
ages under OPA. This ability can be
demonstrated by a number of means.

Proposed Self-Insurance Criteria

Self-insurance tests under various
regulations prior to OPA were based on
a company’s audited financial state-
ments. These tests typically look at a
company’s working capital and net
worth as a means of measuring its abil-
ity to meet financial responsibility re-
quirements. However, conventional fi-
nancial statements are a measure of the
historical costs and operations of a com-
pany and are not necessarily a true indi-
cator of a company’s value or its ability
to meet future obligations. Further-
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more, industry norms and practices with
respect to asset management and capital
deployment have changed over time.
Historical rules of thumb that were used
to establish the “acceptable” ratios no
longer apply.

New Elements of the Proposed
Self-Insurance Test

In an effort to make the self-insur-
ance test more representative of a com-
pany’s ability to pay its claims, the pro-
posed self-insurance test is based upon a
combination of tests utilizing the follow-
ing criteria:

e Historical cost financial statements
e Public debt ratings

¢ Pollution liability insurance limits
in force

e Net proved reserve value based
upon an independent reserve report

e Jdentifiable assets

e Membership in an MMS-approved
mutual loss funding organization.

The proposed self-insurance test
uses several features which are different
from previously approved self-insurance
tests. One feature is the use of pollution
liability insurance policy limits in addi-
tion to tangible net worth as a measure
of the company’s total financial re-
sources. This concept assumes that if a
company’s assets are liquidated, the
measure of those assets is tangible net
worth. In addition to the tangible net
worth, a company also has available any
insurance policies in force which may be
drawn upon. (They will provide protec-
tion when the insured is in liquidation
only if a loss payee clause—which the
MMS can require and approve—has
named the Oil Spill Liability Trust
Fund.) Letters of credit might also pro-
vide funds. While committed lines of
credit could also be a possibility if a po-
tential borrower is in liquidation, it is



unlikely that banks will be willing to
lend on the lines of credit due to the
“material adverse change” language con-
tained in credit agreements.

Critics of using pollution liability in-
surance policy limits in a self-insurance
test say that this is an attempt to cir-
cumvent the direct action provision of
OPA. (The definition of “guarantor” ex-
cludes responsible parties, i.e., self-
insurers.) In fact, however, a pollution
liability insurance policy is an asset
which attains its value uniquely in the
event of a pollution incident. It is an as-
set contractually matched to the occur-
rence of the specific liabilities in ques-
tion: pollution liabilities. Since the
purpose of the self-insurance test is to
establish what resources a company has
available to meet its pollution liability
obligations, a pollution liability insur-
ance policy should be the first to be con-
sidered.

A second new feature recommended
in the proposed self-insurance test is the
use of an independent reserve report as
a means of establishing the value of a
company’s proved oil and gas reserves.
This replaces the traditional view of “net
worth” reported in financial statements.
Because the true worth of an exploration
and production company is the value of
- its oil and gas reserves less its liabili-
ties, historical cost financial statements
may not accurately reflect reserve value
or, thus, “worth” of the company. Inde-
pendent, third-party reserve reports
may indicate asset values substantially
greater than those established by histor-
ical cost financial statements and, thus,
should be incorporated in the calculation
of net worth. Reports assessing proved
oil and gas reserve quantities are re-
quired and accepted as part of the finan-
cial reports of public energy companies
submitted to the Securities and Ex-
change Commission. Even private com-
panies may have included such a report
in an application for borrowing.

The third feature recommended in
the proposed self-insurance test is that
of inclusion of identifiable assets. This
is not a new element since the use of
identifiable assets has been previously
approved by the U.S. Coast Guard for
use in its self-insurance regulations,
and is now incorporated in current
MMS rules. The U.S. Coast Guard has
applied specific principles relative to
evaluation of assets identified by self-
insureds as those assets that may be
liquidated to recover claims as provided
under 33 CFR 135.213(a)(2). Further,
the Cost Guard has required that the
identified assets be included in a certi-
fied list and that any changes in the
status of the identified assets be re-
ported. A similar set of principles rela-
tive to valuation, and ultimate inclusion
of other identified resources such as
cash flow, committed lines of credit, oil
and gas reserves, etc., in the self-
insurance test, is important in fashion-
ing a workable regulation.

The final new concept introduced in
the self-insurance test is the use of alter-
native funding mechanisms: new entities
that would bring together the resources
of a group of operators for a showing of fi-
nancial responsibility. One method of al-
ternative funding would be to establish a
mutual loss funding mechanism similar
to CRISTAL, which is used to meet cargo
owners’ pollution liability obligations.
CRISTAL, the Contract Regarding an In-
terim Supplement to Tanker Liability for
Oil Pollution, was begun in 1971 and op-
erates as a mutual, cooperatively paying
pollution claims due to tanker spills. It
works as a supplement to the tanker
owners’ mutual, TOVALOP, Tanker Own-
ers Voluntary Agreement Concerning Li-
ability for Oil Pollution. Its members in-
clude oil companies, traders, and oil
receivers such as utilities. This type of
organization would not necessarily be
classified as an insurance company and
would not be expected to meet insurer in-
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THE SELF-INSURANCE TEST

To self insure, an operator must meet one of the following tests:
I. The Ratio Test: The responsible party (or designated operator) must have:

A. The following two ratios:
1. a ratio of total liabilities to owner’s equity less than 1.5; and
2. the greater of either:

a) a ratio of cash flow (the sum of net income, before extraordinary items,
plus depreciation, depletion, amortization, and deferred taxes) to total
liabilities greater than 0.1; or

b) a ratio of the average cash flow, as defined above, for the last three
years to its most recent total liabilities greater than 0.1.

and

B. Owner's equity minus intangible assets (i.e., tangible net worth), or tangible
net worth plus certifications of pollution liability insurance, equal to the
amount of financial responsibility required.

II. The Bond Rating Test: The responsible party (or designated operator) must have:

A. A most recent bond rating of not lower than BBB minus (investment grade) as
issued by Standard and Poors or the equivalent rating as issued by either
Moody's or Duff & Phelps;

and

B. Owner's equity minus intangible assets (i.e., tangible net worth) or tangible
net worth plus certifications of pollution liability insurance equal to the amount
of financial responsibility required.

ITI. The Mutual Loss Membership Test: The responsible party must provide:

A. Evidence of financial responsibility in the aggregate amount of $35 million
through one or more of the following:
1. certifications of commercial pollution liability insurance; or
2. tangible net worth; or
3. net reserve value based on an independent reserve report, calculated in a
manner acceptable to the MMS, which shows total reserve value less
liabilities; or
4. identifiable assets.
and

B. Evidence of membership/participation in an MMS-approved mutual loss fund-
ing mechanism.

IV. General

A. Certificates of commercial pollution liability insurance must be submitted in a
form and from insurers acceptable to the MMS. The certificates must contain
clauses indicating the Oil Spill Liability Trust Fund as a loss payee.

B. The information required herein shall be submitted by the chief financial
officer or equivalent officer. Where appropriate, such information shall be
supported by audited financial statements.
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solvency requirements as a guarantor
would. Offshore Oil Pollution Liability
Association Ltd. (OPOL), the insurance
mechanism used by North Sea producers,
may also offer a model. OPOL, estab-
lished in 1974 by offshore operators in
the U.K. is (1) a conduit for the settle-
ment of pollution claims arising from dis-
charges or escapes of oil in offshore oper-
ations and (2) a guarantor of claims
brought against a member operator. Lia-
bility against a member operator is strict
and capped at $100 million per incident
and $200 million per year. While each
member pays its individual pollution lia-
bility obligations, the organization as a
whole stands behind the obligations of a
non-performing member. The cooperative
“guarantee” has never been tapped.

The second alternative funding mech-
anism would be an industry captive insur-
ance company. Such an insurance com-
pany would have to be capitalized and
domiciled in the United States and meet
the insurer solvency requirements of its
domicile state. Examples of these two
mechanisms are outlined in later sections.

Surety bonds have only recently be-
come a possible alternative for OPA
COFRs, with the recent announcement
of a new consortium of bonding compa-
nies formed to provide COFRs to vessels
under the Coast Guard’s new rules.
Whether a parallel facility would be vi-
able for offshore operators remains to be
seen. In any event, the surety bond will
be a solution only to the largest, most
creditworthy firms. The surety company
seeks to avoid risk by issuing bonds only
to firms that can cover their liabilities,
i.e., firms that can pay the costs and
damages of a spill without access to the
bond. The same offshore operators that
can meet such a criterion are also likely
the ones that can most easily self-insure.

The Proposed Self-Insurance Test

An operator electing to establish fi-
nancial responsibility through self-

insurance must meet one of the follow-
ing three tests: (1) the “ratio” test, (2)
the “bond rating” test, or (3) the “mu-
tual loss membership” test. By design,
different kinds of companies will qual-
ify for different tests. Large companies,
for instance, are likely to qualify for the
ratio test, a more traditional compari-
son of liabilities to net worth and cash
flow to liabilities. The bond rating test
uses credit-worthiness ratings from
Standard & Poors and similar organiza-
tions to identify “investment grade”
companies. While such an approach
gives the MMS an independent con-
firmation of an operator’s financial
strength, self-insurance via the bond
rating test is unlikely to be available to
privately held firms that do not access
public debt markets. The ratios used in
the self-insurance tests are representa-
tive of normal coverage and leverage
ratios used in credit analysis. The min-
imum ratio levels are set at what are
generally considered minimums for in-
vestment grade rating of publicly is-
sued debt. The MMS may wish to con-
sult with several of the bond rating
organizations about investment grade
ratio levels. Since the bond rating test
would be based on public debt ratings
by the rating organizations, the ratio
test is an attempt to use the same crite-
ria for companies without public debt.
The last test, evidence of $35 million
plus membership in an MMSapproved
mutual loss funding mechanism, is de-
signed to allow smaller firms to qualify
for self-insurance. These tests are out-
lined in the box entitled “The Self-In-
surance Test.”

How a mutual loss funding mecha-
nism might work is sketched below.
There are other equally workable struc-
tures for such a concept. Any new mech-
anisms will require careful consultation
in its development, with potential bene-
ficiaries, possible underwriters, and reg-
ulators.
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Companies unable to provide evi-
dence of $150 million responsibility but
at least $35 million of financial responsi-
bility would be required to join a newly
established mutual association which
would cooperatively pay claims. Each
company would commit to a certain loss
participation percentage (call), for a to-
tal mutual “fund” of $115 million
($150 million required for each responsi-
ble party minus $35 million individually
self-insured).

The exact amount of the call would
vary depending on the number of mu-
tual members. If approximately 20 com-
panies can self-insure the entire
$150 million, some 110 offshore opera-
tors could be left to join the mutual. If
all did so, the required loss participation
would be about $1 million, an insurance
amount obtainable by the companies in
offshore waters. Call requirements
could be supported by letters of credit or
insurance. (Joining the mutual is only
an integral requirement once an opera-
tor has opted to self-insure with the
“Mutual Loss Membership Test.”)

The $35 million base level of con-
ventional self-insurance has been chosen
because there has been widespread ac-
ceptance of the current $35 million
COFR system at least in federal waters.
There are many new operators who pre-
viously did not have to show financial
responsibility under OCSLA, and
whether all of these newly impacted
state operators will be able to qualify for
$35 million self-insurance is uncertain.
Without flexible criteria, however, many
are likely to be unable to qualify. In
fact, without flexible self-insurance cri-
teria, numerous OCS operators would be
unable to show evidence of $35 million
financial responsibility. (Under OCSLA,
these OCS operators relied on insurance
to backstop their showing of financial re-
sponsibility.)

The plan contemplates that the “as-
sets” of the mutual be the pledges of its
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members. If some administrative fund-
ing is needed on an ongoing basis, mem-
bers would pay a separate moderate fee,
perhaps annually. The administration
of the mutual could be managed by a
federal agency or by a contractor.

Payments from the mutual would
not begin until costs and damages ex-
ceeded $35 million (or put another way,
until liabilities were larger than those
paid in any previous Gulf of Mexico
spill). Because liabilities for offshore
spills are likely to be well under OPA’s
$150 million financial responsibility
amount, especially if the circumstances
of the spill keep the liability limits in-
tact, payments from the mutual are
likely to be modest, if necessary at all.

By regulation, the MMS would have
to allow entry in the mutual to qualify
as self-insurance. The mutual would not
be a guarantor.

Captive Insurance Company

Traditional insurers have vocifer-
ously resisted providing certification for
financial responsibility requirements
under OPA. This is because, in part, a
for-profit insurer receives premiums
from several sources/policies/types of
coverage, and severe losses from any one
insured/coverage could severely impact
their ability to provide reserves for other
insureds/coverages.

However, a captive insurer formed
specifically for OPA certification would
not be concerned about other non-
related coverages. Its assets would be
pledged solely for offshore oil spills and
therefore could trade within the current
strict framework of the act. The neces-
sary capitalization amounts for such a
facility likely would be a multiple of the
guarantee amount ($150 million), but
would depend on a few variables, includ-
ing what capitalization levels the MMS
and captive domicile regulators would
accept for the number of companies uti-



*Awaiting federal implementation.

TABLE 5-2

COASTAL STATE REQUIREMENTS FOR FACILITIES
TO SHOW FINANCIAL RESPONSIBILITY FOR OIL SPILL LIABILITY

OPA Only $100 Million $50 Million Other None
PRODUCING
STATES
Florida* California Alaska Alabama
Louisiana* Mississippi
Texas*
NON-PRODUCING
STATES
Oregon Washington Delaware South Carolina Maine
New York Virginia Maryland
New Jersey Massachusetts
New Hampshire  North Carolina
Rhode Island

lizing this facility and the actual expo-
sure (dollar amount) a spill in OCS wa-
ters could cause.

Different domiciles will have differ-
ent forms of capitalization. Some flexi-
bility comes from the fact that an in-
dustry captive would not necessarily
have to capitalize with cash: Vermont
allows a letter of credit, for instance.
Letters of credit from all parties inter-
ested in the facility could be pooled to
reach the capitalization amount (for ex-
ample, 75 companies with $4 million
letters of credit, each amassing
$300 million capitalization). A captive
would not necessarily have to be formed
to insure the OPA limit of liability.
Such a captive could be formed strictly
for financial guarantee purposes—it
could be a warranty of entrance into
such a facility that actual insurance (of
a predetermined amount) would be car-
ried by each member for their own ac-
count and that the captive would al-
ways be reimbursed (either by the
member or as an insured loss payee) for

expenses of the captive associated with
its being a guarantor under the Act.

It is important to note that the
MMS is well versed in the captive or al-
ternative risk transfer industry. The
MMS should be open to dialogue on the
formation of such a facility, its actual
capitalization needs as determined by
the actual oil spill costs and damages
historically incurred in offshore opera-
tions, as well as the number of partici-
pants/limits of liability offered. Addi-
tionally, several U.S. states have captive
domicile laws precluding the need to go
to an out-of-country location and incur
high federal excise taxes.

Recommendation
The MMS should:

e Structure its self-insurance cri-
teria to allow both traditional
tests of a responsible party’s
ability to pay as well as new
mechanisms such as the inclu-
sion of pollution liability insur-
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ance policies, inclusion of third-
party proved reserve valuations
in the net worth calculation,
and membership in a newly
formed mutual loss funding
mechanism.

STATE REQUIREMENTS AND
EVIDENCE OF FINANCIAL
RESPONSIBILITY

The MMS has requested comments
on the relationship between state finan-
cial responsibility requirements and
OPA requirements. Specifically, the
MMS has asked to what extent offshore
financial responsibility may be deferred
to a state program and what coordina-
tion mechanisms can be established be-
tween the MMS and states. The rela-
tionship between the MMS and the
states should be one that enhances gov-
ernment coordination and reduces the
regulatory burden on affected owners
and operators. OPA does not prohibit
states from adopting separate financial
responsibility requirements. Nor does
OPA prohibit the MMS from incorporat-
ing the evidence of financial responsibil-
ity provided to a state for OPA compli-
ance. The proof provided to a state
should be credited toward the proof re-
quired by the MMS.

One purpose of financial responsi-
bility requirements is to ensure prompt
payment of claims arising from an unau-
thorized discharge of oil. The concept of
one certificate for financial responsibil-
ity, encompassing evidence submitted to
both the state and the MMS, makes
sense from a claimant’s perspective and
reduces the economic burden on offshore
owners and operators. A coordinated,
unified system for evidence of financial
responsibility provided to either a state
or the MMS would simplify a potentially
complex damage awards scheme. There
are no compelling reasons to require off-
shore facilities, with their safe operating
record, to duplicate financial responsibil-
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ity requirements. Also offshore owners
and operators should not incur addi-
tional costs in satisfying the mandates
of distinct, uncoordinated financial re-
sponsibility requirements.

An example of state-federal coordi-
nation is in contingency planning where
states are accepting federal contingency
plans to satisfy state law requirements.
The purpose of contingency planning is
to have a single plan for use in spill re-
sponse. Even though OPA has not pre-
empted state contingency plan require-
ments, emergency managers know that
having two or three contingency plans at
each facility will inevitably create confu-
sion and defeat the purpose of coordi-
nated, integrated spill response. Similar
coordination is required in the financial
responsibility requirements of OPA and
state statutes.

Table 5-2 reviews state financial re-
sponsibility requirements imposed on fa-
cilities. This discussion will focus on
producing coastal states.

e Three states, Florida, Louisiana,
and Texas, do not require any proof
of financial responsibility in addi-
tion to OPA requirements. In these
states, once a facility is in compli-
ance with federal law, they are
deemed in compliance with state
law. Each is awaiting implementa-
tion of the federal requirement be-
fore moving forward with its own
implementing regulations. The reg-
ulations apply solely to offshore lo-
cations: open bays, territorial seas,
and those facilities located on wa-
terfronts or tidally influenced
coastal waters. (Oregon also follows
OPA))

e Two offshore production states, Al-
abama and Mississippi, do not im-
pose financial responsibility re-
quirements. According to Dwight’s
Energydata and the regulatory
agencies in the states themselves,



Alabama and Mississippi currently
have no offshore oil production.
These states are currently host to
offshore gas production. (Maine,
Maryland, Massachusetts, North
Carolina, and Rhode Island also im-
pose no requirement.)

e (California sets a maximum financial
responsibility for facilities at
$100 million. It calculates the ac-
tual amount based on “reasonable
Worst Case Discharges,” taking into
account location and capacity to con-
trol and mitigate a spill. (Washing-
ton follows a similar route.)

e Alaska imposes a $50 million level
for financial responsibility on facili-
ties: offshore exploration and pro-
duction facilities, pipelines, and
large crude oil transfer terminals.
It imposes a lower requirement on
onshore exploration and production
facilities. (Delaware and New York
also use a $50 million requirement.)

e Four non-producing coastal states
(South Carolina, Virginia, New Jer-
sey, and New Hampshire) impose a
variety of lower financial require-
ments for facilities.

The MMS requirement for evidence
of financial responsibility may encom-
pass offshore facilities operating in state
territorial seas. These offshore facilities
are not currently required to submit evi-
dence of financial responsibility to any
federal agency. They do, however, com-
ply with state laws regulating offshore
operations. Since the states already
have data about their offshore facilities,
and a good understanding of current

conditions in state waters, it would be
more efficient to allow the states to im-
plement OPA financial responsibility re-
quirements. The states are authorized
to enforce the federal financial responsi-
bility requirements in state waters (OPA
§ 1019). Through agreements with the
MMS, they could administer the final
MMS rules regarding proof of financial
responsibility. States like Louisiana and
Texas have statutes that allow proof of
compliance with MMS rules to satisfy
state financial responsibility.

The MMS could reduce its own ad-
ministrative burden by encouraging
states to administer OPA’s proof of fi-
nancial responsibility requirements.
The states are in a better position to as-
sess the risks posed by offshore facilities
in state waters because states have
more readily available information
about these facilities. The MMS should
offer some financial incentive to the
states to undertake the administration
of this requirement.

Recommendation
The MMS should:

e Allow offshore facilities that
have met a state’s financial re-
sponsibility requirements to
credit that amount toward the
MMS requirement

e Encourage states, which have
more knowledge and informa-
tion about offshore facilities in
state waters, to administer OPA
proof of financial responsibility
requirements.
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The Secretary of Energy
Washington, DC 20585

October 8. 1993

Mr. Ray L. Hunt

Chairman

National Petroleum Council
1625 K Street, N.W.
Washington, DC 20006

Dear Mr. Hunt:

Recently the Department of the Interior’s Minerals Management
Service issued a proposal to implement the financial
responsibility requirements of the 0il Pollution Act of 1990. The
Administration would like to receive a broad range of public
comments and views on the proposal.

[ am interested in learning the views of the National Petroleum
Council from an energy production perspective. In particular, I
would like to receive an analysis of the impacts the financial
responsibility proposal may have on domestic energy exploration,
development and production, as well as recommendations on ways the
goals of the legislation could be met while minimizing adverse
economic impacts, if any, on the domestic petroleum industry.
Please provide the analysis to me by December 1, 1993.

Thank you for your continued assistance on issues of importance to
the energy industry.

cc: The Honorable John Breaux
United States Senate



DESCRIPTION OF THE NATIONAL PETROLEUM COUNCIL

In May 1946, the President stated in a letter to the Secretary of the Interior that
he had been impressed by the contribution made through government/industry
cooperation to the success of the World War II petroleum program. He felt that it
would be beneficial if this close relationship were to be continued and suggested
that the Secretary of the Interior establish an industry organization to advise the
Secretary on oil and natural gas matters.

Pursuant to this request, Interior Secretary J. A. Krug established the National
Petroleum Council on June 18, 1946. In October 1977, the Department of Energy
was established and the Council was transferred to the new department.

The purpose of the NPC is solely to advise, inform, and make recommenda-
tions to the Secretary of Energy on any matter, requested by the Secretary, relating
to oil and natural gas or the oil and gas industries. Matters that the Secretary of
Energy would like to have considered by the Council are submitted in the form of a
letter outlining the nature and scope of the study. This request is then referred to
the NPC Agenda Committee, which makes a recommendation to the Council
The Council reserves the right to decide whether it will consider any matter re-
ferred to it.

Examples of recent major studies undertaken by the NPC at the request of the
Secretary of Energy include:

e U.S. Arctic Oil & Gas (1981)

e Environmental Conservation—The Oil & Gas Industries (1982)

e Third World Petroleum Development: A Statement of Principles (1982)

® Enhanced Oil Recovery (1984)

® The Strategic Petroleum Reserve (1984)

e U.S. Petroleum Refining (1986)

e Factors Affecting U.S. Oil & Gas Outlook (1987)

e Integrating R&D Efforts (1988)

e Petroleum Storage & Transportation (1989)

e Industry Assistance to Government (1991)

e Short-Term Petroleum Outlook (1991)

® The Potential for Natural Gas in the United States (1992)

e U.S. Petroleum Refining—Meeting Requirements for Cleaner Fuels and
Refineries (1993)

® Marginal Wells (1994).

The NPC does not concern itself with trade practices, nor does it engage in any
of the usual trade association activities. The Council is subject to the provisions of
the Federal Advisory Committee Act of 1972.

Members of the National Petroleum Council are appointed by the Secretary of
Energy and represent all segments of the oil and gas industries and related inter-
ests. The NPC is headed by a Chairman and a Vice Chairman, who are elected by
the Council. The Council is supported entirely by voluntary contributions from its
members.
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NATIONAL PETROLEUM COUNCIL
MEMBERSHIP

Jacob Adams
President
Arctic Slope Regional Corporation

Charles W. Alcorn, Jr.
President
Alcorn Production Company

George A. Alcorn
President
Alcorn Exploration, Inc.

Benjamin B. Alexander
President and

Chief Executive Officer
Dasco Energy Corporation

W. Wayne Allen

Chairman of the Board and
Chief Executive Officer

Phillips Petroleum Company

Robert J. Allison, Jr.
Chairman and

Chief Executive Officer
Anadarko Petroleum Corporation

Robert O. Anderson
Chairman of the Board
Hondo Oil & Gas Company

Philip F. Anschutz
President
The Anschutz Corporation

Robert G. Armstrong
President
Armstrong Energy Corporation

O. Truman Arnold

Chairman of the Board, President
and Chief Executive Officer

Truman Arnold Companies
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Keith E. Bailey
President and
Chief Executive Officer

The Williams Companies, Inc.

Ralph E. Bailey
Chairman of the Board

United Meridian Corporation

D. Euan Baird

Chairman, President and
Chief Executive Officer

Schlumberger Limited

William W. Ballard
President

Ballard and Associates, Inc.

Roger C. Beach
President and

Chief Executive Officer
Unocal Corporation

Victor G. Beghini
President
Marathon Oil Company

Carlos C. Besinaiz
President and

Chief Executive Officer
Besinaiz Oil and Gas, Inc.

David W. Biegler
Chairman, President and
Chief Executive Officer

ENSERCH Corporation

James B. Blackburn, Jr.
Attorney-at-Law
Blackburn & Carter, P.C.



NATIONAL PETROLEUM COUNCIL

Jack S. Blanton
President and

Chief Executive Officer
Eddy Refining Company

Carl E. Bolch, Jr.
Chairman and

Chief Executive Officer
Racetrac Petroleum, Inc.

John F. Bookout

Former President and
Chief Executive Officer

Shell Oil Company

Mike R. Bowlin
President and

Chief Executive Officer
Atlantic Richfield Company

Donald R. Brinkley
President and

Chief Executive Officer
Colonial Pipeline Company

I. Jon Brumley
Chairman of the Board
Cross Timbers Oil Company

Frank M. Burke, Jr.
Chairman and
Chief Executive Officer

Burke, Mayborn Company, Ltd.

Michael D. Burke
President and

Chief Executive Officer
Tesoro Petroleum Corporation

0. Jay Call

President of the Board of Directors

Flying J Inc.

Robert H. Campbell
Chairman, President and
Chief Executive Officer

Sun Company, Inc.

Jack Cardwell
Chairman and

Chief Executive Officer
Petro PSC, L. P.

Philip J. Carroll
President and

Chief Executive Officer
Shell Oil Company

R. D. Cash

Chairman, President and
Chief Executive Officer

Questar Corporation

Merle C. Chambers
President and

Chief Executive Officer
Axem Resources Incorporated

Collis P. Chandler, Jr.

Chairman of the Board and
Chief Executive Officer

Chandler & Associates, Inc.

Stephen D. Chesebro’
President and

Chief Executive Officer
Tenneco Gas

Danny H. Conklin
Partner
Philcon Development Co.

Michael B. Coulson
President
Coulson 0Oil Co.

John L. Cox
Oil and Gas Producer
Midland, Texas

John H. Croom

Chairman, President and
Chief Executive Officer

The Columbia Gas System, Inc.

Thomas H. Cruikshank
Chairman of the Board and
Chief Executive Officer

Halliburton Company



Keys A. Curry, Jr.

Executive Vice President and
Chief Operating Officer

Destec Energy, Inc.

George A. Davidson, Jr.
Chairman of the Board and

Chief Executive Officer
Consolidated Natural Gas Company

Alfred C. DeCrane, Jr.
Chairman of the Board and
Chief Executive Officer

Texaco Inc.

Kenneth T. Derr

Chairman of the Board and
Chief Executive Officer

Chevron Corporation

John P. DesBarres
Chairman, President and
Chief Executive Officer
Transco Energy Company

Edward T. DiCorcia
President and

Chief Executive Officer
The UNO-VEN Company

Cortlandt S. Dietler
Chairman and
Chief Executive Officer
Associated Natural Gas Corporation

David F. Dorn
Chairman Emeritus
Forest Oil Corporation

James W. Emison
President
Western Petroleum Company

Richard D. Farman
Chairman and
Chief Executive Officer
Southern California Gas Company
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William L. Fisher

Director

Bureau of Economic Geology
University of Texas at Austin

Lucien Flournoy
President and

Chief Executive Officer
Flournoy Drilling Company

Joe B. Foster

Chairman, President and
Chief Executive Officer

Newfield Exploration Company

Robert W. Fri
President and
Senior Fellow
Resources For the Future Inc.

H. Laurance Fuller
Chairman, President and
Chief Executive Officer

Amoco Corporation

Barry J. Galt
Chairman and

Chief Executive Officer
Seagull Energy Corporation

James A. Gibbs
President
Five States Energy Company

Mack Gipson, Jr.
Professor

Department of Geological Sciences
The University of South Carolina

James J. Glasser
Chairman and President
GATX Corporation

F. D. Gottwald, Jr.
Vice Chairman
Ethyl Corporation

Luke E. Grezaffi, Jr.
President
L & W Oil & Gas, Inc.
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Gilbert M. Grosvenor

Chairman of the Board and
President

National Geographic Society

Fred R. Grote

Chairman of the Board and
Chief Executive Officer

DeGolyer and MacNaughton

Robert D. Gunn
Chairman of the Board
Gunn Oil Company

Ron W. Haddock
President and

Chief Executive Officer
FINA, Inc.

John R. Hall
Chairman and

Chief Executive Officer
Ashland Oil, Inc.

Patricia M. Hall

President

National Association of Black
Geologists and Geophysicists

Ronald E. Hall
President and

Chief Executive Officer
CITGO Petroleum Corporation

Frederic C. Hamilton

Chairman, President and
Chief Executive Officer

Hamilton Oil Company, Inc.

John P. Harbin

Chairman of the Board, President
and Chief Executive Officer

Lone Star Technologies, Inc.

Michael F. Harness
President
Osyka Corporation

Frank O. Heintz
Chairman

Maryland Public Service Commission

Roger R. Hemminghaus
Chairman and

Chief Executive Officer
Diamond Shamrock, Inc.

Dennis R. Hendrix

Chairman of the Board and
Chief Executive Officer

Panhandle Eastern Corporation

Leon Hess
Chairman of the Board and
Chief Executive Officer

Amerada Hess Corporation

C. Paul Hilliard
President/Owner
Badger Oil Corporation

T. Milton Honea
Chairman, President and
Chief Executive Officer

NorAm Energy Corp.

Jerry A. Howard

Chairman of the Board, President
and Chief Executive Officer

AlaTenn Resources, Inc.

George E. Howison
President and

Chief Executive Officer
Meridian Oil Inc.

Robert E. Howson

Chairman of the Board and
Chief Executive Officer

McDermott International, Inc.

Roy M. Huffington

Chairman of the Board and
Chief Executive Officer

Roy M. Huffington, Inc.



Ray L. Hunt
Chairman of the Board
Hunt Oil Company

James M. Hutchison
President
Copestone, Inc.

Ray R. Irani
Chairman, President and

Chief Executive Officer
Occidental Petroleum Corporation

A. Clark Johnson
Chairman and
Chief Executive Officer
Union Texas Petroleum Corporation

A. V. Jones, Jr.
Partner
Jones Company, Ltd.

Jon Rex Jones
Chairman

EnerVest Management Company, L. C.

Fred C. Julander
President
Julander Energy Company

Peter H. Kelley
President and

Chief Operating Officer
Southern Union Company

Bernard J. Kennedy
Chairman, President and

Chief Executive Officer
National Fuel Gas Company

Charles G. Koch
Chairman and

Chief Executive Officer
Koch Industries, Inc.

Ronald L. Kuehn, Jr.
Chairman, President and
Chief Executive Officer

Sonat Inc.
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Lee C. Lampton
President
Lion Oil Company

Kenneth L. Lay
Chairman and

Chief Executive Officer
Enron Corp.

Virginia B. Lazenby
Chairman and

Chief Executive Officer
Bretagne G.P.

William I. Lee

Chairman of the Board and
Chief Executive Officer

Triton Energy Corporation

John H. Lichtblau
Chairman and
Chief Executive Officer
Petroleum Industry Research
Foundation, Inc.

Dennis W. Loughridge
Group General Manager
and President
BHP Petroleum (Americas) Inc.

Thomas E. Love
President
Love’s Country Stores, Inc.

Ferrell P. McClean
Managing Director
J. P. Morgan & Co. Incorporated

William T. McCormick, Jr.
Chairman and

Chief Executive Officer
CMS Energy Corporation

Roger E. McManus
President
Center for Marine Conservation
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Jack W. McNutt
President and

Chief Executive Officer
Murphy Oil Corporation

Frank A. McPherson
Chairman and

Chief Executive Officer
Kerr-McGee Corporation

Cary M. Maguire
President
Maguire Oil Company

Patrick J. Maher
Chairman and

Chief Executive Officer
Washington Gas Light Company

Frederick R. Mayer
President
Petroro Corporation

Judy Meidinger
Director
Koniag, Inc.

Jack L. Messman
President and
Chief Executive Officer
Union Pacific Resources Company

C. John Miller
Chief Executive Officer
Miller Energy, Inc.

Claudie D. Minor, Jr.
President and

Chief Executive Officer
Premier Energy Supply Corp.

George P. Mitchell
Chairman of the Board and
Chief Executive Officer
Mitchell Energy and

Development Corp.
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Donald I. Moritz

Chairman of the Board and
Chief Executive Officer

Equitable Resources, Inc.

John Thomas Munro

President

Munro Petroleum &
Terminal Corporation

John J. Murphy

Chairman of the Board and
Chief Executive Officer

Dresser Industries, Inc.

Mary Scott Nabers
Commissioner
Texas Railroad Commission
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President and

Chief Executive Officer
Conoco Inc.

dJ. Larry Nichols
President and

Chief Executive Officer
Devon Energy Corporation

Lucio A. Noto

Chairman of the Board, President
and Chief Executive Officer

Mobil Corporation

Raymond J. O'Connor
Commissioner
New York Public Service Commaission

Thomas D. O’Malley
Chairman, President and
Chief Executive Officer

Tosco Corporation

C. R. Palmer

Chairman of the Board, President
and Chief Executive Officer

Rowan Companies, Inc.



Paul H. Parker
Vice President
Center for Resource Management

Robert L. Parker, Sr.
Chairman of the Board
Parker Drilling Company

James L. Pate

Chairman of the Board and
Chief Executive Officer

Pennzoil Company

T. Boone Pickens, Jr.
Chairman of the Board and
Chief Executive Officer

MESA, Inc.

L. Frank Pitts
Owner
Pitts Energy Group

Wm. Stuart Price
President
Denver Oil & Mineral Corporation

Lee R. Raymond

Chairman of the Board and
Chief Executive Officer

Exxon Corporation

Oliver G. Richard III
Chairman and
Chief Executive Officer
New Jersey Resources Corporation

Robert L. Ridgley
President and

Chief Executive Officer
Northwest Natural Gas Company

Corbin J. Robertson, Jr.
President
Quintana Minerals Corporation

Henry A. Rosenberg, Jr.
Chairman of the Board and
Chief Executive Officer

Crown Central Petroleum Corporation
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Western Atlas International, Inc.
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Chief Executive Officer
Sanchez-O'Brien Oil and

Gas Corporation
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Energy Program
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Scott D. Sheffield
President and
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Parker and Parsley
Petroleum Company
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President
Simmons Royalty Company
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Chairman and

Chief Executive Officer
John S. Herold, Inc.

Weldon H. Smith
Chairman of the Board
Big 6 Drilling Company

Arlo G. Sorensen
President
M. H. Whittier Corporation

H. Leighton Steward
Chairman, President and
Chief Executive Officer
The Louisiana Land and
Exploration Company

Ross O. Swimmer
President and
Chief Executive Officer

Cherokee Nation Industries, Inc.
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Chief Executive Officer
Taylor Energy Company

Richard E. Terry
Chairman and

Chief Executive Officer
Peoples Energy Corporation
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Senior Vice President

Environmental, Government Affairs
and Communications

Georgia-Pacific Corporation

H. A. True, III
Partner
True Oil Company

William O. Turney, Jr.
President
NRG Resources, Inc.

Daniel L. Valot
Chairman, President and
Chief Executive Officer

Total Petroleum, Inc.

L. O. Ward
Owner-President
Ward Petroleum Corporation
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President and
Chief Executive Officer
National Cooperative
Refinery Association

Mary Jane Wilson
President and

Chief Executive Officer
WZI Inc.

Charles Coleman Winn

Chairman of the Board and
President
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President and

Chief Executive Officer
Panhandle Producing Company
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El Paso Natural Gas Company
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President
Yates Petroleum Corporation
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President
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PUBLIC LAW 101-380—AUG. 18, 1990

Public Law 101-380
101st Congress
An Act

To establish limitations on liability for damages resulting from oil pollution, to
establish a fund for the payment of compensation for such damages, and for other
purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ““Oil Pollution Act of 1990”.
SEC. 2. TABLE OF CONTENTS.

The contents of this Act are as follows:
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Study on tanker navigation safety standards.
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TITLE IX—AMENDMENTS TO OIL SPILL LIABILITY TRUST FUND, ETC

Sec. 9001. Amendments to Oil Spill Liability Trust Fund.
Sec. 9002. Changes relating to other funds.

TITLE I—OIL POLLUTION LIABILITY AND
COMPENSATION

Sec.1001. DEFINITIONS.

For the purposes of this Act, the term—

(1) “act of God” means an unanticipated grave natural disas-
ter or other natural phenomenon of an exceptional, inevitable,
and irresistible character the effects of which could not have
b.eel?t prevented or avoided by the exercise of due care or fore-
sight;

(2) “barrel” means 42 United States gallons at 60 degrees
fahrenheit;

(3) “claim” means a request, made in writing for a sum
certain, for compensation for damages or removal costs result-
ing from an incident;

(4) “claimant” means any person or government who presents
a claim for compensation under this title; :

(5) “damages” means damages specified in section 1002(b) of
this Act, and includes the cost of assessing these damages;

(6) “deepwater port” is a facility licensed under the Deep-
water Port Act of 1974 (33 U.S.C. 1501-1524);

(7) “discharge” means any emission (other than natural seep-
age), intentional or unintentional, and includes, but is not
limited to, spilling, leaking, pumping, pouring, emitting,
emptying, or dumping;

(8) “exclusive economic zone”’ means the zone established by
Presidential Proclamation Numbered 5030, dated March 10,
1983, including the ocean waters of the areas referred to as
“eastern special areas” in Article 3(1) of the Agreement be-
tween the United States of America and the Union of Soviet
Sgg})alist Republics on the Maritime Boundary, signed June 1,
1990;

(9) “facility” means any structure, group of structures, equip-
ment, or device (other than a vessel) which is used for one or
more of the following purposes: exploring for, drilling for,
producing, storing, handling, transferring, processing, or
transporting oil. This term includes any motor vehicle, rolling
stock, or pipeline used for one or more of these purposes;

(10) “foreign offshore unit” means a facility which is located,
in whole or in part, in the territorial sea or on the continental
shelf of a foreign country and which is or was used for one or
more of the following purposes: exploring for, drilling for,
producing, storing, handling, transferring, processing, or
transporting oil produced from the seabed beneath the foreign
country’s territorial sea or from the foreign country’s continen-
tal shelf;

(11) “Fund” means the Oil Spill Liability Trust Fund, estab-
lished by section 9509 of the Internal Revenue Code of 1986 (26
U.S.C. 9509);

(12) “gross ton” has the meaning given that term by the
Secretary under part J of title 46, United States Code;
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(13) “guarantor” means any person, other than the respon-
sible party, who provides evidence of financial responsibility for
a responsible party under this Act;

(14) “incident” means any occurrence or series of occurrences
having the same origin, involving one or more vessels, facilities,
or any combination thereof, resulting in the discharge or
substantial threat of discharge of oil;

(15) “Indian tribe” means any Indian tribe, band, nation, or
other organized group or community, but not including any
Alaska Native regional or village corporation, which is recog-
nized as eligible for the special programs and services provided
by the United States to Indians because of their status as
Indians and has governmental authority over lands belonging to
or controlled by the tribe;

(16) “lessee’” means a person holding a leasehold interest in
an oil or gas lease on lands beneath navigable waters (as that
term is defined in section 2(a) of the Submerged Lands Act (43
U.S.C. 1301(a))) or on submerged lands of the Outer Continental
Shelf, granted or maintained under applicable State law or the
Outer Continental Shelf Lands Act (43 U.S.C. 1331 et seq.);

(17) “liable” or “liability” shall be construed to be the stand-
ard of liability which obtains under section 311 of the Federal
Water Pollution Control Act (33 U.S.C. 1321);

(18) “mobile offshore drilling unit” means a vessel (other than
a self-elevating lift vessel) capable of use as an offshore facility;

(19) “National Contingency Plan” means the National Contin-
gency Plan prepared and published under section 311(d) of the
Federal Water Pollution Control Act, as amended by this Act, or
revised under section 105 of the Comprehensive Environmental
Response, Compensation, and Liability Act (42 U.S.C. 9605j;

(20) “natural resources” includes land, fish, wildlife, biota,
air, water, ground water, drinking water supplies, and other
such resources belonging to, managed by, held in trust by,
appertaining to, or otherwise controlled by the United States
(including the resources of the exclusive economic zone), any
State or local government or Indian tribe, or any foreign
government,;

(21) “navigable waters” means the waters of the United
States, including the territorial sea;

(22) “offshore facility”’ means any facility of any kind located
in, on, or under any of the navigable waters of the United
States, and any facility of any kind which is subject to the
jurisdiction of the United States and is located in, on, or under
any other waters, other than a vessel or a public vessel;

(23) “0il” means oil of any kind or in any form, including, but
not limited to, petroleum, fuel oil, sludge, oil refuse, and oil
mixed with wastes other than dredged spoil, but does not in-
clude petroleum, including crude oil or any fraction thereof,
which is specifically listed or designated as a hazardous sub-
stance under subparagraphs (A) through (F) of section 101(14) of
the Comprehensive Environmental Response, Compensation,
and Liability Act (42 U.S.C. 9601) and which is subject to the
provisions of that Act;

(24) “onshore facility” means any facility (including, but not
limited to, motor vehicles and rolling stock) of any kind located
in, on, or under, any land within the United States other than
submerged land;
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(25) the term “Outer Continental Shelf facility” means an
offshore facility which is located, in whole or in part, on the
Outer Continental Shelf and is or was used for one or more of
the following purposes: exploring for, drilling for, producing,
storing, handling, transferring, processing, or transporting oil
produced from the Outer Continental Shelf;

(26) “owner or operator”’ means (A) in the case of a vessel, any
person owning, operating, or chartering by demise, the vessel,
and (B) in the case of an onshore facility, and an offshore
facility, any person owning or operating such onshore facility or
offshore facility, and (C) in the case of any abandoned offshore
facility, the person who owned or operated such facility imme-
diately prior to such abandonment;

(27) “person’” means an individual, corporation, partnership,
association, State, municipality, commission, or political sub-
division of a State, or any interstate body;

(28) “permittee”’ means a person holding an authorization,
license, or permit for geological exploration issued under section
11 of the Outer Continental Shelf Lands Act (43 U.S.C. 1340) or
applicable State law;

(29) “public vessel” means a vessel owned or bareboat char-
tered and operated by the United States, or by a State or
political subdivision thereof, or by a foreign nation, except when
the vessel is engaged in commerce;

(30) “remove” or ‘“removal”’ means containment and removal
of oil or a hazardous substance from water and shorelines or the
taking of other actions as may be necessary to minimize or
mitigate damage to the public health or welfare, including, but
not limited to, fish, shellfish, wildlife, and public and private
property, shorelines, and beaches;

(31) “removal costs” means the costs of removal that are
incurred after a discharge of oil has occurred or, in any case in
which there is a substantial threat of a discharge of oil, the costs
to prevent, minimize, or mitigate oil pollution from such an
incident;

(32) “responsible party’’ means the following:

(A) VesseLs.—In the case of a vessel, any person owning,
operating, or demise chartering the vessel.

(B) ONSHORE FACILITIES.—In the case of an onshore facil-
ity (other than a pipeline), any person owning or operating
the facility, except a Federal agency, State, municipality,
commission, or political subdivision of a State, or any inter-
state body, that as the owner transfers possession and right
to use the property to another person by lease, assignment,
or permit.

(C) OFFsHORE FACILITIES.—In the case of an offshore facil-
ity (other than a pipeline or a deepwater port licensed
under the Deepwater Port Act of 1974 (33 U.S.C. 1501 et
seq.), the lessee or permittee of the area in which the
facility is located or the holder of a right of use and
easement granted under applicable State law or the Outer
Continental Shelf Lands Act (43 U.S.C. 1301-1356) for the
area in which the facility is located (if the holder is a
different person than the lessee or permittee), except a
Federal agency, State, municipality, commission, or politi-
cal subdivision of a State, or any interstate body, that as
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owner transfers possession and right to use the property to
another person by lease, assignment, or permit.

(D) DEEPWATER PORTS.—In the case of a deepwater port
licensed under the Deepwater Port Act of 1974 (33 U.S.C.
1501-1524), the licensee.

(E) PrpErINEs.—In the case of a pipeline, any person
owning or operating the pipeline.

(F) ABANDONMENT.—In the case of an abandoned vessel,
onshore facility, deepwater port, pipeline, or offshore facil-
ity, the persons who would have been responsible parties
immediately prior to the abandonment of the vessel or
facility.

(33) ‘‘Secretary” means the Secretary of the department in
which the Coast Guard is operating;

(34) “tank vessel’ means a vessel that is constructed or
adapted to carry, or that carries, oil or hazardous material in
bulk as cargo or cargo residue, and that—

(A) is a vessel of the United States;

(B) operates on the navigable waters; or

(C) transfers oil or hazardous material in a place subject
to the jurisdiction of the United States;

(35) “territorial seas” means the belt of the seas measured
from the line of ordinary low water along that portion of the
coast which is in direct contact with the open sea and the line
marking the seaward limit of inland waters, and extending
seaward a distance of 3 miles;

(36) “United States” and “State” mean the several States of
the United States, the District of Columbia, the Commonwealth
of Puerto Rico, Guam, American Samoa, the United States
Virgin Islands, the Commonwealth of the Northern Marianas,
and any other territory or possession of the United States; and

(387) “vessel” means every description of watercraft or other
artificial contrivance used, or capable of being used, as a means
of transportation on water, other than a public vessel.

SEC. 1002. ELEMENTS OF LIABILITY.

(a) IN GENERAL.—Notwithstanding any other provision or rule of
law, and subject to the provisions of this Act, each responsible party
for a vessel or a facility from which oil is discharged, or which poses
the substantial threat of a discharge of oil, into or upon the navi-
gable waters or adjoining shorelines or the exclusive economic zone
is liable for the removal costs and damages specified in subsection
(b) that result from such incident.

(b) CovErRED REMOVAL CosTs AND DAMAGES.—

(1) REMovaL cosTs.—The removal costs referred to in subsec-
tion (a) are—

(A) all removal costs incurred by the United States, a
State, or an Indian tribe under subsection (c), (d), (e), or (1) of
section 311 of the Federal Water Pollution Control Act (33
US.C. 1321), as amended by this Act, under the Interven-
tion on the High Seas Act (33 U.S.C. 1471 et seq.), or under
State law; and

(B) any removal costs incurred by any person for acts
taken by the person which are consistent with the National
Contingency Plan.

(2) DaAMAGEs.—The damages referred to in subsection (a) are
the following:
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(A) NaTURAL RESOURCES.—Damages for injury to, destruc-
tion of, loss of, or loss of use of, natural resources, including
the reasonable costs of assessing the damage, which shall be
recoverable by a United States trustee, a State trustee, an
Indian tribe trustee, or a foreign trustee.

(B) REAL OR PERSONAL PROPERTY.—Damages for injury to,
or economic losses resulting from destruction of, real or
personal property, which shall be recoverable by a claimant
who owns or leases that property.

(C) SussisTENCE USE.—Damages for loss of subsistence use
of natural resources, which shall be recoverable by any
claimant who so uses natural resources which have been
injured, destroyed, or lost, without regard to the ownership
or management of the resources.

(D) ReEveNuEs.—Damages equal to the net loss of taxes,
royalties, rents, fees, or net profit shares due to the injury,
destruction, or loss of real property, personal property, or
natural resources, which shall be recoverable by the
Government of the United States, a State, or a political
subdivision thereof.

(E) PROFITS AND EARNING CAPACITY.—Damages equal to
the loss of profits or impairment of earning capacity due to
the injury, destruction, or loss of real property, personal
property, or natural resources, which shall be recoverable
by any claimant.

(F) PusLic servicEs.—Damages for net costs of providing
increased or additional public services during or after re-
moval activities, including protection from fire, safety, or
health hazards, caused by a discharge of oil, which shall be
recoverable by a State, or a political subdivision of a State.

h(c) ExcLupep DiscHARGES.—This title does not apply to any dis-
charge—
1 (1) permitted by a permit issued under Federal, State, or local
aw;
(2) from a public vessel; or
(3) from an onshore facility which is subject to the Trans-
Alaska Pipeline Authorization Act (43 U.S.C. 1651 et seq.).
(d) LiaBiLiTY OF THIRD PARTIES.—
(1) IN GENERAL.—

(A) THIRD PARTY TREATED AS RESPONSIBLE PARTY.—Except
as provided in subparagraph (B), in any case in which a
responsible party establishes that a discharge or threat of a
discharge and the resulting removal costs and damages
were caused solely by an act or omission of one or more
third parties described in section 1003(a)(3) (or solely by
such an act or omission in combination with an act of God
or an act of war), the third party or parties shall be treated
as the responsible party or parties for purposes of determin-
ing liability under this title.

(B) SUBROGATION OF RESPONSIBLE PARTY.—If the respon-
sible party alleges that the discharge or threat of a dis-
charge was caused solely by an act or omission of a third
party, the responsible party—

(i) in accordance with section 1013, shall pay removal
costs and damages to any claimant; and

(ii) shall be entitled by subrogation to all rights of the
United States Government and the claimant to recover
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removal costs or damages from the third party or the
Fund paid under this subsection.
(2) LIMITATION APPLIED.—

(A) OWNER OR OPERATOR OF VESSEL OR FACILITY.—If the
act or omission of a third party that causes an incident
occurs in connection with a vessel or facility owned or
operated by the third party, the liability of the third party
shall be subject to the limits provided in section 1004 as
applied with respect to the vessel or facility.

(B) OTHER cases.—In any other case, the liability of a
third party or parties shall not exceed the limitation which
would have been applicable to the responsible party of the
vessel or facility from which the discharge actually oc-
curred if the responsible party were liable.

SEC. 1003. DEFENSES TO LIABILITY.

(a) CoMPLETE DEFENSEs.—A responsible party is not liable for
removal costs or damages under section 1002 if the responsible party
establishes, by a preponderance of the evidence, that the discharge
or substantial threat of a discharge of oil and the resulting damages
or removal costs were caused solely by—

(1) an act of God;

(2) an act of war;

(3) an act or omission of a third party, other than an employee
or agent of the responsible party or a third party whose act or
omission occurs in connection with any contractual relationship
with the responsible party (except where the sole contractual
arrangement arises in connection with carriage by a common
carrier by rail), if the responsible party establishes, by a prepon-
derance of the evidence, that the responsible party—

(A) exercised due care with respect to the oil concerned,
taking into consideration the characteristics of the oil and
in light of all relevant facts and circumstances; and

(B) took precautions against foreseeable acts or omissions
of any such third party and the foreseeable consequences of
those acts or omissions; or

(4) any combination of paragraphs (1), (2), and (3).

(b) DEFENSES As To PArRTICULAR CLAIMANTS.—A responsible party
is not liable under section 1002 to a claimant, to the extent that the
incident is caused by the gross negligence or willful misconduct of
the claimant.

(c) LimitaTioN ON CoMPLETE DEFENSE.—Subsection (a) does not
apply with respect to a responsible party who fails or refuses—

(1) to report the incident as required by law if the responsible
party knows or has reason to know of the incident;

(2) to provide all reasonable cooperation and assistance re-
quested by a responsible official in connection with removal
activities; or

(3) without sufficient cause, to comply with an order issued
under subsection (c) or (e) of section 311 of the Federal Water
Pollution Control Act (33 U.S.C. 1321), as amended by this Act,
or the Intervention on the High Seas Act (33 U.S.C. 1471 et seq.).

SEC. 1004. LIMITS ON LIABILITY.

(a) GENERAL RULE.—Except as otherwise provided in this section,
the total of the liability of a responsible party under section 1002

104 STAT. 491

33 USC 2703.

33 USC 2704.



104 STAT. 492

PUBLIC LAW 101-380—AUG. 18, 1990

and any removal costs incurred by, or on behalf of, the responsible
party, with respect to each incident shall not exceed—

(1) for a tank vessel, the greater of—
(A) $1,200 per gross ton; or
(B)Xi) in the case of a vessel greater than 3,000 gross tons,
$10,000,000; or
(ii) in the case of a vessel of 3,000 gross tons or less,
$2,000,000;
(2) for any other vessel, $600 per gross ton or $500,000,
whichever is greater;
(3) for an offshore facility except a deepwater port, the total of
all removal costs plus $75,000,000; and
(4) for any onshore facility and a deepwater port, $350,000,000.

(b) D1visioN oF LiABILITY FOR MOBILE OFFSHORE DRILLING UNITS.—

(1) TREATED FIRST AS TANK VESSEL.—For purposes of determin-
ing the responsible party and applying this Act and except as
provided in paragraph (2), a mobile offshore drilling unit which
is being used as an offshore facility is deemed to be a tank vessel
with respect to the discharge, or the substantial threat of a
discharge, of oil on or above the surface of the water.

(2) TREATED AS FACILITY FOR EXCESS LIABILITY.—To the extent
that removal costs and damages from any incident described in
paragraph (1) exceed the amount for which a responsible party
is liable (as that amount may be limited under subsection (a)(1)),
the mobile offshore drilling unit is deemed to be an offshore
facility. For purposes of applying subsection (a)(3), the amount
specified in that subsection shall be reduced by the amount for
which the responsible party is liable under paragraph (1).

(c) EXCEPTIONS.—

(1) ACTs OF RESPONSIBLE PARTY.—Subsection (a) does not apply
if the incident was proximately caused by—

(A) gross negligence or willful misconduct of, or

(B) the violation of an applicable Federal safety, construc-
tion, or operating regulation by,

the responsible party, an agent or employee of the responsible
party, or a person acting pursuant to a contractual relationship
with the responsible party (except where the sole contractual
arrangement arises in connection with carriage by a common
carrier by rail).

(2) FAILURE OR REFUSAL OF RESPONSIBLE PARTY.—Subsection (a)
does not apply if the responsible party fails or refuses—

(A) to report the incident as required by law and the
responsible party knows or has reason to know of the
incident;

(B) to provide all reasonable cooperation and assistance
requested by a responsible official in connection with re-
moval activities; or

(C) without sufficient cause, to comply with an order
issued under subsection (c) or (e) of section 311 of the
Federal Water Pollution Control Act (33 U.S.C. 1321), as
amended by this Act, or the Intervention on the High Seas
Act (33 U.S.C. 1471 et seq.).

(3) OCS FaAcILITY OR VESSEL.—Notwithstanding the limitations
established under subsection (a) and the defenses of section
1003, all removal costs incurred by the United States Govern-
ment or any State or local official or agency in connection with
a discharge or substantial threat of a discharge of oil from any
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Outer Continental Shelf facility or a vessel carrying oil as cargo
from such a facility shall be borne by the owner or operator of
such facility or vessel.

(d) ApsusTING LiMiTs oF LiaBILITY. —

(1) ONSHORE FACILITIES.—Subject to paragraph (2), the Presi-
dent may establish by regulation, with respect to any class or
category of onshore facility, a limit of liability under this section
of less than $350,000,000, but not less than $8,000,000, taking
into account size, storage capacity, oil throughput, proximity to
sensitive areas, type of oil handled, history of discharges, and
other factors relevant to risks posed by the class or category of
facility.

(2) DEEPWATER PORTS AND ASSOCIATED VESSELS.—

(A) Stupy.—The Secretary shall conduct a study of the
relative operational and environmental risks posed by the
transportation of oil by vessel to deepwater ports (as de-
fined in section 3 of the Deepwater Port Act of 1974 (33
US.C. 1502)) versus the transportation of oil by vessel to
other ports. The study shall include a review and analysis
of offshore lightering practices used in connection with that
transportation, an analysis of the volume of oil transported
by vessel using those practices, and an analysis of the
frequency and volume of oil discharges which occur in
connection with the use of those practices.

(B) REporT.—Not later than 1 year after the date of the
enactment of this Act, the Secretary shall submit to the
Congress a report on the results of the study conducted
under subparagraph (A).

(C) RULEMAKING PROCEEDING.—If the Secretary deter-
mines, based on the results of the study conducted under
this subparagraph (A), that the use of deepwater ports in
connection with the transportation of oil by vessel results in
a lower operational or environmental risk than the use of
other ports, the Secretary shall initiate, not later than the
180th day following the date of submission of the report to
the Congress under subparagraph (B), a rulemaking
proceeding to lower the limits of liability under this section
for deepwater ports as the Secretary determines appro-
priate. The Secretary may establish a limit of liability of
less than $350,000,000, but not less than $50,000,000, in
accordance with paragraph (1).

(3) PErIODIC REPORTS.—The President shall, within 6 months
after the date of the enactment of this Act, and from time to
time thereafter, report to the Congress on the desirability of
adjusting the limits of liability specified in subsection (a).

(4) ADJUSTMENT TO REFLECT CONSUMER PRICE INDEX.—The
President shall, by regulations issued not less often than every 3
years, adjust the limits of liability specified in subsection (a) to
reflect significant increases in the Consumer Price Index.

SEC. 1005. INTEREST.

(a) GENERAL RULE.—The responsible party or the responsible
party’s guarantor is liable to a claimant for interest on the amount
paid in satisfaction of a claim under this Act for the period described
in subsection (b).

(b) PERIOD.—

President of U.S.
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(1) IN GENERAL.—Except as provided in paragraph (2), the
period for which interest shall be paid is the period beginning
on the 30th day following the date on which the claim is
presented to the responsible party or guarantor and ending on
the date on which the claim is paid.

(2) EXCLUSION OF PERIOD DUE TO OFFER BY GUARANTOR.—If the
guarantor offers to the claimant an amount equal to or greater
than that finally paid in satisfaction of the claim, the period
described in paragraph (1) does not include the period beginning
on the date the offer is made and ending on the date the offer is
accepted. If the offer is made within 60 days after the date on
which the claim is presented under section 1013(a), the period
described in paragraph (1) does not include any period before
the offer is accepted.

(3) EXCLUSION OF PERIODS IN INTERESTS OF JUSTICE.—If in any
period a claimant is not paid due to reasons beyond the control
of the responsible party or because it would not serve the
interests of justice, no interest shall accrue under this section
during that period.

(4) CALcULATION OF INTEREST.—The interest paid under this
section shall be calculated at the average of the highest rate for
commercial and finance company paper of maturities of 180
days or less obtaining on each of the days included within the
period for which interest must be paid to the claimant, as
published in the Federal Reserve Bulletin.

(5) INTEREST NOT SUBJECT TO LIABILITY LIMITS.—

(A) IN GeENErRAL.—Interest (including prejudgment in-
terest) under this paragraph is in addition to damages and
removal costs for which claims may be asserted under
section 1002 and shall be paid without regard to any limita-
tion of liability under section 1004.

(B) PAYMENT BY GUARANTOR.—The payment of interest
under this subsection by a guarantor is subject to section
1016(g).

SEC. 1006. NATURAL RESOURCES.
(a) LiaBiLity.—In the case of natural resource damages under

section 1002(bX2)A), liability shall be—

State and local
governments.

Indians.

President of U.S.
Claims.

(1) to the United States Government for natural resources
belonging to, managed by, controlled by, or appertaining to the
United States;

(2) to any State for natural resources belonging to, managed
by, controlled by, or appertaining to such State or political
subdivision thereof;

(3) to any Indian tribe for natural resources belonging to,
managed by, controlled by, or appertaining to such Indian tribe;
and

(4) in any case in which section 1007 applies, to the govern-
ment of a foreign country for natural resources belonging to,
managed by, controlled by, or appertaining to such country.

(b) DESIGNATION OF TRUSTEES.—

(1) IN GeENERAL.—The President, or the authorized representa-
tive of any State, Indian tribe, or foreign government, shall act
on behalf of the public, Indian tribe, or foreign country as
trustee of natural resources to present a claim for and to
recover damages to the natural resources.

PUBLIC LAW 101-380—AUG. 18, 1990

(2) FEpEraL TRUSTEES.—The President shall designate the
Federal officials who shall act on behalf of the public as trustees
for natural resources under this Act.

(3) StaTE TRUSTEES.—The Governor of each State shall des-
ignate State and local officials who may act on behalf of the
public as trustee for natural resources under this Act and shall
notify the President of the designation.

(4) INDIAN TRIBE TRUSTEES.—The governing body of any Indian
tribe shall designate tribal officials who may act on behalf of
the tribe or its members as trustee for natural resources under
this Act and shall notify the President of the designation.

(5) ForeIGN TRUSTEES.—The head of any foreign government
may designate the trustee who shall act on behalf of that
government as trustee for natural resources under this Act.

(c) FuncTiONS OF TRUSTEES.—

(1) FeperaL TRUSTEES.—The Federal officials designated
under subsection (b)(2)—

(A) shall assess natural resource damages under section
1{)192(b)(2)(A) for the natural resources under their trustee-
ship;

(B) may, upon request of and reimbursement from a State
or Indian tribe and at the Federal officials’ discretion,
assess damages for the natural resources under the State’s
or tribe’s trusteeship; and

(C) shall develop and implement a plan for the restora-
tion, rehabilitation, replacement, or acquisition of the
equivalent, of the natural resources under their trustee-
ship.

(2) STATE TRUSTEES.—The State and local officials designated
under subsection (b)(3)—

(A) shall assess natural resource damages under section
1002(b)(2)(A) for the purposes of this Act for the natural
resources under their trusteeship; and

(B) shall develop and implement a plan for the restora-
tion, rehabilitation, replacement, or acquisition of the
equivalent, of the natural resources under their trustee-
ship.

(3) InpIAN TRIBE TRUSTEES.—The tribal officials designated
under subsection (b)(4)—

(A) shall assess natural resource damages under section
1002(b)(2)(A) for the purposes of this Act for the natural
resources under their trusteeship; and

(B) shall develop and implement a plan for the restora-
tion, rehabilitation, replacement, or acquisition of the
equivalent, of the natural resources under their trustee-
ship.

4) FOI;tEIGN TRUSTEES.—The trustees designated under subsec-
tion (b)(5)—

(A) shall assess natural resource damages under section
1002(b)(2)(A) for the purposes of this Act for the natural
resources under their trusteeship; and

(B) shall develop and implement a plan for the restora-
tion, rehabilitation, replacement, or acquisition of the
equivalent, of the natural resources under their trustee-
ship.

(5) NOTICE AND OPPORTUNITY TO BE HEARD.—Plans shall be
developed and implemented under this section only after ade-
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quate public notice, opportunity for a hearing, and consider-
ation of all public comment.

(d) MEASURE OF DAMAGES.—

(1) IN GENERAL.—The measure of natural resource damages
under section 1002(bX2XA) is—

(A) the cost of restoring, rehabilitating, replacing, or
acquiring the equivalent of, the damaged natural resources;

(B) the diminution in value of those natural resources
pending restoration; plus

(C) the reasonable cost of assessing those damages.

(2) DETERMINE COSTS WITH RESPECT TO PLANS.—Costs shall be
determined under paragraph (1) with respect to plans adopted
under subsection (c).

(3) No pouBLE RECOVERY.—There shall be no double recovery
under this Act for natural resource damages, including with
respect to the costs of damage assessment or restoration, re-
habilitation, replacement, or acquisition for the same incident
and natural resource.

(e) DAMAGE ASSESSMENT REGULATIONS.—

(1) REGcuLATIONS.—The President, acting through the Under
Secretary of Commerce for Oceans and Atmosphere and in
consultation with the Administrator of the Environmental
Protection Agency, the Director of the United States Fish and
Wildlife Service, and the heads of other affected agencies, not
later than 2 years after the date of the enactment of this Act,
shall promulgate regulations for the assessment of natural
resource damages under section 1002(b)(2)(A) resulting from a
discharge of oil for the purpose of this Act.

(2) REBUTTABLE PRESUMPTION.—Any determination or assess-
ment of damages to natural resources for the purposes of this
Act made under subsection (d) by a Federal, State, or Indian
trustee in accordance with the regulations promulgated under
paragraph (1) shall have the force and effect of a rebuttable
presumption on behalf of the trustee in any administrative or
judicial proceeding under this Act.

(f) Use oF RECOVERED SuMs.—Sums recovered under this Act by a
Federal, State, Indian, or foreign trustee for natural resource dam-
ages under section 1002(b)(2XA) shall be retained by the trustee in a
revolving trust account, without further appropriation, for use only
to reimburse or pay costs incurred by the trustee under subsection
(c) with respect to the damaged natural resources. Any amounts in
excess of those required for these reimbursements and costs shall be
deposited in the Fund. -

(g) CompLIANCE.—Review of actions by any Federal official where
there is alleged to be a failure of that official to perform a duty
under this section that is not discretionary with that official may be
had by any person in the district court in which the person resides
or in which the alleged damage to natural resources occurred. The
court may award costs of litigation (including reasonable attorney
and expert witness fees) to any prevailing or substantially prevail-
ing party. Nothing in this subsection shall restrict any right which
any person may have to seek relief under any other provision of law.

SEC. 1007. RECOVERY BY FOREIGN CLAIMANTS.
(a) REQUIRED SHOWING BY FOREIGN CLAIMANTS.—
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(1) IN GeNERAL.—In addition to satisfying the other require-
ments of this Act, to recover removal costs or damages resulting
from an incident a foreign claimant shall demonstrate that—

(A) the claimant has not been otherwise compensated for
the removal costs or damages; and

(B) recovery is authorized by a treaty or executive agree-
ment between the United States and the claimant’s coun-
try, or the Secretary of State, in consultation with the
Attorney General and other appropriate officials, has cer-
tified that the claimant’s country provides a comparable
remedy for United States claimants.

(2) Exceptions.—Paragraph (1)(B) shall not apply with respect
to recovery by a resident of Canada in the case of an incident
described in subsection (b)(4).

(b) DiscHARGES IN ForEIGN COUNTRIES.—A foreign claimant may
make a claim for removal costs and damages resulting from a
discharge, or substantial threat of a discharge, of oil in or on the
territorial sea, internal waters, or adjacent shoreline of a foreign
country, only if the discharge is from—

(1) an Outer Continental Shelf facility or a deepwater port;

(2) avessel in the navigable waters;

(3) a vessel carrying oil as cargo between 2 places in the
United States; or

(4) a tanker that received the oil at the terminal of the
pipeline constructed under the Trans-Alaska Pipeline
Authorization Act (43 U.S.C. 1651 et seq.), for transportation to
a place in the United States, and the discharge or threat occurs
prior to delivery of the oil to that place.

(c) ForeiGN CLAaIMANT DEFINED.—In this section, the term ‘“for-
eign claimant” means—

(1) a person residing in a foreign country;

(2) the government of a foreign country; and

(3) an agency or political subdivision of a foreign country.

SEC. 1008. RECOVERY BY RESPONSIBLE PARTY.

(a) IN GENERAL.—The responsible party for a vessel or facility
from which oil is discharged, or which poses the substantial threat
of a discharge of oil, may assert a claim for removal costs and
damages under section 1013 only if the responsible party dem-
onstrates that—

(1) the responsible party is entitled to a defense to liability
under section 1003; or

(2) the responsible party is entitled to a limitation of liability
under section 1004.

(b) ExTENT OF RECOVERY.—A responsible party who is entitled to a
limitation of liability may assert a claim under section 1013 only tc
the extent that the sum of the removal costs and damages incurred
by the responsible party plus the amounts paid by the responsible
party, or by the guarantor on behalf of the responsible party, for
claims asserted under section 1013 exceeds the amount to which the
total of the liability under section 1002 and removal costs and
damages incurred by, or on behalf of, the responsible party is
limited under section 1004.

SEC. 1009. CONTRIBUTION.

A person may bring a civil action for contribution against any
other person who is liable or potentially liable under this Act or
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another law. The action shall be brought in accordance with section
1017.

SEC. 1010. INDEMNIFICATION AGREEMENTS.

(a) AGREEMENTS NoT PrOHIBITED.—Nothing in this Act prohibits
any agreement to insure, hold harmless, or indemnify a party to
such agreement for any liability under this Act.

(b) L1aBiLITY NOT TRANSFERRED.—No indemnification, hold harm-
less, or similar agreement or conveyance shall be effective to trans-
fer liability imposed under this Act from a responsible party or from
any person who may be liable for an incident under this Act to any
other person.

(c) ReLaTIONSHIP To OTHER CAUSES OF AcTioN.—Nothing in this
Act, including the provisions of subsection (b), bars a cause of action
that a responsible party subject to liability under this Act, or a
guarantor, has or would have, by reason of subrogation or otherwise,
against any person.

SEC. 1011. CONSULTATION ON REMOVAL ACTIONS.

The President shall consult with the affected trustees designated
under section 1006 on the appropriate removal action to be taken in
connection with any discharge of oil. For the purposes of the Na-
tional Contingency Plan, removal with respect to any discharge
shall be considered completed when so determined by the President
in consultation with the Governor or Governors of the affected
States. However, this determination shall not preclude additional
removal actions under applicable State law.

SEC. 1012. USES OF THE FUND.

(a) Uses GENERALLY.—The Fund shall be available to the Presi-
dent for—

(1) the payment of removal costs, including the costs of mon-
itoring removal actions, determined by the President to be
consistent with the National Contingency Plan—

(A) by Federal authorities; or
(B) by a Governor or designated State official under
subsection (d);

(2) the payment of costs incurred by Federal, State, or Indian
tribe trustees in carrying out their functions under section 1006
for assessing natural resource damages and for developing and
implementing plans for the restoration, rehabilitation, replace-
ment, or acquisition of the equivalent of damaged resources
determined by the President to be consistent with the National
Contingency Plan;

(3) the payment of removal costs determined by the President
to be consistent with the National Contingency Plan as a result
of, and damages resulting from, a discharge, or a substantial
threat of a discharge, of o0il from a foreign offshore unit;

(4) the payment of claims in accordance with section 1013 for
uncompensated removal costs determined by the President to be
consistent with the National Contingency Plan or uncompen-
sated damages;

(5) the payment of Federal administrative, operational, and
personnel costs and expenses reasonably necessary for and
incidental to the implementation, administration, and enforce-
ment of this Act (including, but not limited to, sections
1004(dX2), 1006(e), 4107, 4110, 4111, 4112, 4117, 5006, 8103, and
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title VII) and subsections (b), (c), (d), (j), and (1) of section 311 of
the Federal Water Pollution Control Act (33 U.S.C. 1321), as
amended by this Act, with respect to prevention, removal, and
enforcement related to oil discharges, provided that—

(A) not more than $25,000,000 in each fiscal year shall be
available to the Secretary for operating expenses incurred
by the Coast Guard,

(B) not more than $30,000,000 each year through the end
of fiscal year 1992 shall be available to establish the Na-
tional Response System under section 311() of the Federal
Water Pollution Control Act, as amended by this Act,
including the purchase and prepositioning of oil spill re-
moval equipment; and

(C) not more than $27,250,000 in each fiscal year shall be
available to carry out title VII of this Act.

(b) DEFENSE TO LiaBiLiTY FOR Funp.—The Fund shall not be
available to pay any claim for removal costs or damages to a
particular claimant, to the extent that the incident, removal costs,
or damages are caused by the gross negligence or willful misconduct
of that claimant.

(c) OBLIGATION OF FUND BY FEDERAL OFFIciaALs.—The President
may promulgate regulations designating one or more Federal offi-
cials who may obligate money in accordance with subsection (a).

(d) Access To FUND BY STATE OFFICIALS.—

(1) IMMEDIATE REMOVAL.—In accordance with regulations
promulgated under this section, the President, upon the request
of the Governor of a State or pursuant to an agreement with a
State under paragraph (2), may obligate the Fund for payment
in an amount not to exceed $250,000 for removal costs consist-
ent with the National Contingency Plan required for the imme-
diate removal of a discharge, or the mitigation or prevention of
a substantial threat of a discharge, of oil.

(2) AGREEMENTS.—

(A) IN GENERAL.—The President shall enter into an agree-
ment with the Governor of any interested State to establish
procedures under which the Governor or a designated State
official may receive payments {rom the Fund for removal
costs pursuant to paragraph (1).

(B) TErmMs.—Agreements under this paragraph—

(i) may include such terms and conditions as may be
eégreed upon by the President and the Governor of a

tate;

(ii) shall provide for political subdivisions of the State
to receive payments for reasonable removal costs; and

(iii) may authorize advance payments from the Fund
to facilitate removal efforts.

(e) REcuLATIONS.—The President shall—

(1) not later than 6 months after the date of the enactment of
this Act, publish proposed regulations detailing the manner in
which the authority to obligate the Fund and to enter into
agreements under this subsection shall be exercised; and

(2) not later than 3 months after the close of the comment
period for such proposed regulations, promulgate final regula-
tions for that purpose.

(D) RicHTS oF SUBROGATION.—Payment of any claim or obligation
by the Fund under this Act shall be subject to the United States
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COTP Zone Boundaries:

This rulemaking establishes boundaries of the COTPs out through the EEZ and
makes minor adjustments to the inshore boundaries.

Status: Final Rule was published in Federal Register on October 4, 1993
(58 Fed. Reg. 51726). Project complete.

MARPOL Regulation #26:

MARPOL Regulation 26 requires certain oil tankers and other ships to carry an
approved oil pollution emergency response plan onboard. In response to this
requirement, the USCG issued informal guidance to the industry on March 5, 1993
in the form of NVIC 2-93.

Status: NPRM published February 17, 1994.
Projected Completion Date: September 1994.
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EPA's Proposed Rule—Nontransportation-Related Onshore Facilities Oil Spill
Response Plans; 58 Fed. 8824 (February 17, 1993). A final rule is expected by July 1994.

Minerals Management Service Interim Final Rule—Spill Response Plans for Off-
shore Facilities Including State Submerged Lands and Pipelines; 58 Fed. Reg. 7480
(February 8, 1993). Effective date February 18, 1993, with interim rule to expire on
February 18, 1995 or when superseded by final rule.

§ 4301(b) FWPCA Penalties:

Creates new "class II" FWPCA civil penalties.
Status: Final rule published March 30, 1994.

§ 4305 Inspection and Entry:

Provides the USCG with authority to inspect and enter facilities and to review
relevant records.

Status: Policy guidance is being drafted. No rulemaking will result.

§ 5002 Terminal and Tanker Oversight and Monitoring:
Citizens' committees were created to oversee and monitor terminals and tankers in
PWS and Cook Inlet, AK.

Status: PWS and Cook Inlet Regional Citizens' Advisory Council (RCACs)
recertified through spring 1994. Project complete.

§ 6003(e) Outer Banks Protection:

Requires the Department of the Interior to establish the Environmental Sciences
Review Panel and conduct certain studies.

Status: Benthic study is complete and socioeconomic study is on-going.

46 U.S.C. 3703 Oil Spill Response Vessels:

Formalizes the requirements for the inspection and certification of oil spill response
vessel as noted in G-MVI policy letter #03-92.

Status: NPRM is being drafted.

Projected Publication Date: August 1994.
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§ 4202(b)(1)(a) Appointment of Area Committee Members;
Area Committee Responsibilities:

This section of the Act requires appointment of area committees and preparation of
area committee plans.

Status: A final notice of policy on area committee appointment and responsibilities
was published July 15, 1993 (58 FR 38156). Project complete.

§ 4202(b)(3) District Response Groups:

This section of the Act requires formation of District Response Groups and District
Response Advisory Teams.

Status: Groups and teams have been formed. Equipment is being sent to 19 sites
around the country.

§ 4202(b)(4) Vessel Response Plans:

Requires owners/operators of tank vessels to prepare and submit a response plan for
a worst case discharge of oil. The USCG issued guidance to the industry and pub-
lished an Interim Final Rule that is currently in effect. Over 1,600 plans covering
more than 6,000 vessels have been submitted to the USCG in compliance with the
IFR requirements.

Status: The USCG is giving these plans a detailed review. Comments from the IFR
are being reviewed in preparation for issuing the Final Rule.

§ 4202(b)(4) Facility Response Plans:

Requires the owners/operators of marine transportation-related onshore facilities
to prepare and submit a response plan for a worst case discharge of oil. The USCG
issued guidance to the industry and published an Interim Final Rule that is
currently in effect. Plans covering over 3,500 facilities have been submitted to the
USCG as required in the IFR.

Status: The USCG is giving the submitted plans a detailed review. Comments
from the IFR are being reviewed in preparation for issuing the Final Rule.

Other Rulemaking Actions:

DOT's Research and Special Programs Administration (RSPA) Interim Final Rule—
Oil Spill Prevention and Response Plans (for tank trucks, railroad tank cars, and
portable tanks); 58 Fed. Reg. 6864 (February 2, 1993).

DOT's Research and Special Programs Administration (RSPA) Office of Pipeline
Safety (OPS) Interim Final Rule—Response Plans for Onshore Oil Pipelines;
58 Fed. Reg. 244 (January 5, 1993). A final rule is expected by July /August 1994.

D-8



§ 4201(c) Revision of NCP:

OPA required preparation of a National Contingency Plan (NCP) for removal of oil
and hazardous substances. The Plan must assign duties and responsibilities among
Federal departments and agencies in coordination with State and local agencies.
The NCP must also address Coast Guard strike teams. The USCG has completed its
section and submitted it to the EPA, which is the lead agency for the NCP.

Status: NPRM was published October 22, 1993.

§ 4202(a) (FWPCA 1321(j)(6)) Removal Equipment Requirements and
Inspection:

Requires the inspection of containment booms, skimmers, vessels, and other major
equipment used to remove discharges. Also requires carriage of appropriate re-
moval equipment. To ease compliance verification for the Federal government, the
USCG is working together with the American Society for Testing and Materials to
develop consensus standards for terminology, guidelines, recommended practices,
equipment test methods, materials, and design specifications for spill response
equipment.

Status: Seventeen standards are in the process of development, revision, or balloting.

§ 4202(a) Contractor Classification:

Although not specifically required by OPA, national guidelines for classifying Oil
Spill Removal Organizations (OSROs) would benefit plan preparers, USCG review,
and OSROs' ability to evaluate their own capability.

Status: On December 12, 1992, the USCG issued Navigational and Vessel Inspection
Circular (NVIC) 12-92 which provided voluntary guidelines. No regulations are
needed. The USCG is currently receiving and reviewing OSRO applications.

§ 4202(a)(5)(B)(i) Tank Vessel Response Plans:
Hazardous Substances:

Requires owners or operators of tank vessels carrying hazardous substances to
submit a response plan for worst case discharges.

Status: Project is in its preliminary stages.

Projected Publication Date: ANPRM, December 1994.

§ 4202(a)(5)(B)(i)(ii)(iii) Facility Response Plans:
Hazardous Substance:

Requires owners or operators or onshore marine transportation-related facilities to
submit a response plan for worst case discharges of hazardous substances.

Projected Publication Date: ANPRM, December 1994.
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§ 4115(b) Existing Tank Vessel Requirements:
Requires additional structural and operational measures for single-hull vessels
until the phase-out date, to reduce pollution.

Status: USCG has broken this project into three phases.
Projected Publication Date: August 1994 to October 1995.

§ 4115(d)/1004 Lightering Requirements:

Requires evidence of financial responsibility and compliance with the FWPCA and
regulations issued under it for offshore lightering. Clarifies existing applicability of
pollution prevention regulations to certain offshore lightering operations.

Status: Final Rule published September 15, 1993. Project complete.

§ 4115(e)(1) Alternative Vessel Design:
The Secretary of Transportation conducted a study of potential structural and
operational tank vessel requirements as required by OPA.

Status: The Secretary's report was submitted to Congress on January 4, 1993.
Project complete.

§ 4116(c) Escorts for Certain Tankers:

Designates certain U.S. waters (PWS, Rosario Strait and Puget Sound, WA) where at
least two towing vessels must escort single hull tankers greater than 5000 GT.
Status: Final Rule is being drafted.

Projected Completion Date: August 1994.

§ 4116(c) Escorts for Certain Tankers; Other Geographic Areas:

Designates certain U.S. waters other than PWS, Rosario Strait and Puget Sound,

WA, where at least two towing vessels must escort single hull tankers greater than
5000 GT.

Status: USCG is reviewing public comments.
Projected Publication Date: NPRM, October 1994.

§ 4201 Delegation of Authority:

Redesignates and revises certain regulations relating to delegation of authority.
Status: Final Rule is being drafted.
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§ 4113 (a&b) Use of Liners:

EPA is determining if liners should be used to prevent leaking at onshore facilities
located near navigable waters that are used for the bulk storage of oil.

Status: EPA will make recommendations in a report which is currently being
drafted. Next action undetermined.

§ 4114(a) Autopilot and Unattended Engine Room (35&35a) and
§ 4116(b) Second Licensed Officer on the Bridge:

Establishes tanker navigation regulations which govern the use of autopilots and
establish minimum bridge manning levels.

Status: Final Rule became effective July 9, 1993. The effective date for the portion
of the rule that governs the use of INS in certain sections of the navigable waters of
the U.S. has been suspended because adequate technology does not currently exist.
A new rulemaking will be initiated when appropriate technology is available.
Project complete.

§ 4114(b) through (e) Manning Standards for U.S. Tank Vessels:

OPA requires the USCG to maintain "computerized" vessel manning records. The
USCG has revised its recordkeeping procedures to meet this requirement of the Act.

Status: Project complete.

§ 4115(a) Research in Tanker Groundings:

This non-mandated study is being conducted by the USCG to determine if regu-
lations are needed to implement this section of the Act. This study explores the
behavior of tanker structures during groundings.

Status: Research is being conducted at MIT and scheduled for completion in
December 1995.

§ 4115(a) Establishment of Double Hull Requirements:

This section of OPA establishes a double hull requirement for tank vessels.
However, the Act does not define what constitutes a double hull. The USCG
published an IFR on August 12, 1992 setting forth standards. That IFR is currently
effective. To determine the most effective structural requirements for double hulls,
the USCG initiated non-mandated studies to evaluate configurations, construction
and structural systems of double hulls. Completed studies have been presented to
IMO as papers.

Status: An IFR was published on August 12, 1992. Comments on the IFR are being
evaluated, and a Final Rule is being reviewed.
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§ 4106(b) Reporting Marine Casualties:

Requires that oil and hazardous materials discharges be reported to the U.S. Coast
Guard. Adds "significant harm to the environment" to the list of reportable marine
casualties.

Status: Regulations are being developed.
Projected Publication Date: NPRM, September 1994.

§ 4107(a) Vessel Traffic Service Authority:

Establishes the requirements and procedures that allow the Secretary to make
participation in appropriate VTS mandatory.

Status: Final Rule published July 15, 1994.

§ 4109 Periodic Gauging of Plating Thickness:

Establishes minimum plating thickness standards for tank vessels and requires
periodic gauging of vessels over 30 years old.

Status: Final Rule was published in the Federal Register October 8, 1993
(58 FR 52599). Project Complete.

§ 4110(b)(1) Overfill Devices:

Requires devices and standards to warn of tank overfills on oil cargo vessels.
Status: Interim Final Regulation is being drafted.
Projected Publication Date: August 1994.

§ 4110(b)(2) Tank Level or Pressure Monitoring Devices:

Requires tank level or pressure monitoring devices be used for leak detection.
Status: NPRM has been drafted.

§ 4111 Study on Tanker Navigation Safety Standards:

Requires the Secretary to report on the adequacy of existing laws and regulations to
ensure the safe navigation of vessels transporting oil.

Status: Study is being conducted in 12 parts. The entire project will be complete in
September 1995. Congress to review periodic reports as sub-studies are completed.
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§§ 3004/4202(a)(6)(a) National And International Inventories of
Removal Equipment and Personnel:

Computer database of oil spill removal resources is online.

§ 4101(a) and (b) Review of Drug Abuse in Issuing Licenses,
Certificates of Registry, and Merchant Mariner's Documents:

Requires merchant marine credential candidate applicants to be tested for the use of

dangerous drugs.
Status: NPRM published March 4, 1994. Comment period closed May 3, 1994.

§ 4102(e) Criminal Record Review and
§ 4105 Access to National Driver Register:

Provides discretionary authority to review the criminal record of each merchant
mariner credential applicant. It also requires applicants to make available infor-
mation in the National Driver Register.

Status: OMB has waived review of the NPRM. Projected publication August 1994.

§ 4102(b,c,&d) Term of Validity for Certificates of Registry and
Merchant Mariners' Documents:

Established a five-year term of validity and provides a schedule for the expiration of
existing certificates of registry and merchant mariners' documents.

Status: NPRM was published September 16, 1993.

Projected Completion Date: August 1994.

§ 4103 Suspension and Revocation of Licenses, Certificates of
Registry, and Merchant Mariners' Documents for Alcohol and
Drug Abuse:

Makes certain traffic offenses chargeable under suspension and revocation
proceedings.

Status: NPRM being drafted.

Projected Publication Date: August 1994.

§ 4106(a) Manning and Crew Standards for Foreign Tank Vessels:

Revises the requirements for evaluating manning and crew standards of foreign
countries which operate in U.S. waters.
Status: Regulations are being developed.

Projected Publication Date: NPRM, October 1994.
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§ 1012(d&e) Access to the Oil Spill Liability Trust Fund by
State Officials:

Addresses the manner in which the Fund may be obligated upon the request of
the Governor of a State or pursuant to an agreement with a state for payment of
removal costs.

Status: First-phase IFR published November 13, 1992. Second-phase NPRM, which
awaits review by OMB, will address specific agreements with states.

Projected Publication Date: August 1994.

§ 1013(e) Claims Procedures and § 1014(b) Designation of Source and
Advertisement:

Addresses the presentation, filing, processing, settlement and adjudication of claims
against the Fund, as well as the advertisement of designation and the notification of
claims procedures.

Status: Final Rule is on hold pending resolution of whether Federal Trustees can
be paid through the provisions of section 1013(e).

§ 1016(a) Financial Responsibility for Vessels:

Requires vessel owners and operators to demonstrate and maintain evidence of
financial responsibility meeting the limits of liability established by the OPA.

Status: NPRM published September 26, 1991. A notice of availability of the
preliminary RIA was published July 21, 1993. Interim Final Rule published July 1994.

§ 1016(c) Financial Responsibility for Offshore Facilities:

Minerals Management Service Advanced Notice of Proposed Rulemaking —
Oil Spill Financial Responsibility for Offshore Facilities Including State
Submerged Lands and Pipelines; 58 Fed. Reg. 44,797 (August 25, 1993).

§ 3002 U.S.-Canada Great Lakes Oil Spill Cooperation and
§ 3003 U.S.-Canada Lake Champlain Oil Spill Cooperation:

Requires the Department of State to review international agreements and treaties
with the Government of Canada regarding the prevention of oil discharges, assur-
ance of removal of oil, and full compensation to those injured by a discharge on the
Great Lakes and Lake Champlain.

Status: Discussions ongoing between U.S. and Canada.
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The following is a list of the status of many studies, reports and rulemaking
actions being undertaken pursuant to the OPA including certain Advance Notices of
Proposed Rulemaking (ANPR), Interim Final Rules (IFR), and Notices of Proposed
Rulemaking (NPRM).1 The following actions are identified by the statutory section
affected.

§ 1004(d)(2)(A) and (B) Deep Water Ports Study:

Requires the Secretary to conduct an operational and environmental risk study
regarding deepwater ports and report the findings to Congress.

Status: The study has been completed and delivered to Congress.

§ 1006 Natural Resources:

Advance Notice of Proposed Rulemaking (57 Fed. Reg. 8964 (March 13, 1992))—
National Oceanic and Atmospheric Administration (NOAA) provided a status
report concerning the natural resource damage assessment regulations being
developed under OPA § 1006 and sought additional comments. Included in this
process was the establishment of a Contingent Valuation Panel of experts to
evaluate the use of Contingent Valuation Methodology (CVM) in determining
non-use values and to provide comments to NOAA. The report by the Panel was
submitted to NOAA and published in the Federal Register. (58 Fed. Reg. 4602
(January 15, 1993)). NOAA then proposed regulations authorizing the inclusion of
nonuse values using CVM. (59 Fed. Reg. 1061 (January 7, 1994).)

§ 1012(a) & § 6002(b) Access to the Oil Spill Liability Trust Fund by
Federal Agencies:

Addresses costs incurred by Federal authorities for removal activities or by natural
resource trustees initiating damage assessments to be paid by the Fund.

Status: NPRM is awaiting review by OMB.
Projected Publication Date: August 1994.

1 Sources: Coast Guard rulemaking information from Oil Pollution Act of 1990 Update,
U.S. Coast Guard, Office of Marine Safety, Security and Environmental Protection, pgs 17-22
(July15, 1994). The other rulemaking information was obtained from various sources including the
Federal Register.
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Acts or section 6002(b) of the Oil Pollution Act of 1990, only for
purposes of making expenditures—

“(A) for the payment of removal costs and other costs,
expenses, claims, and damages referred to in section 1012 of
such Act,

“(B) to carry out sections 5 and 7 of the Intervention on
the High Seas Act relating to oil pollution or the substan-
tial threat of oil pollution,

“(C) for the payment of liabilities incurred by the revolv-
ing fund established by section 311(k) of the Federal Water
Pollution Control Act,

“(D) to carry out subsections (b), (c), (d), (), and (1) of
section 311 of the Federal Water Pollution Control Act with
respect to prevention, removal, and enforcement related to
oil discharges (as defined in such section),

“(E) for the payment of liabilities incurred by the Deep-
water Port Liability Fund, and

“(F) for the payment of liabilities incurred by the Off-
shore Oil Pollution Compensation Fund.”

() INcCrease IN EXPENDITURES PERMITTED PER INCIDENT.—
Subparagraph (A) of section 9509(c)(2) of such Code is amended—

1) by striking “$500,000,000” each place it appears and insert-
ing ““$1,000,000,000”’, and

(2) by striking “$250,000,000” and inserting “$500,000,000".

(d) INCREASE IN BORROWING AUTHORITY.—

(1) INCREASE IN BORROWING PERMITTED.—Paragraph (2) of sec-
tion 9509(d) of such Code is amended by striking “$500,000,000”
and inserting ““$1,000,000,000".

(2) CHANGE IN FINAL REPAYMENT DATE.—Subparagraph (B) of
section 9509(d)(3) of such Code is amended by striking ‘“‘Decem-
ber 31, 1991” and inserting “December 31, 1994”.

(e) OTHER CHANGES.—

(1) Paragraph (2) of section 9509(e) of such Code is amended by
striking “Comprehensive Oil Pollution Liability and Compensa-
tion Act” and inserting ‘“Oil Pollution Act of 1990”.

(2) Subparagraph (B) of section 9509(c)(2) of such Code is
amended by striking ‘“described in paragraph (1)(A)(i)’ and
inserting ‘“of removal costs”.

(3) Subsection (f) of section 9509 of such Code is amended to
read as follows:

“(f) REFERENCES TO OIL PoLLUTION AcT OF 1990.—Any reference in
this section to the Oil Pollution Act of 1990 or any other Act
referred to in a subparagraph of subsection (c)(1) shall be treated as
a reference to such Act as in effect on the date of the enactment of
this subsection.”

SEC.9002. CHANGES RELATING TO OTHER FUNDS.

(a) REPEAL oF ProvISION RELATING To TRANSFERS TO OIL SPILL
LiaBiLiry Funp.—Subsection (d) of section 4612 of the Internal
Revenue Code of 1986 is amended by striking the last sentence.

(b) CREDIT AGAINST OIL SPILL RATE ALLOWED ON AFFILIATED GROUP
Basis.—Subsection (d) of section 4612 of such Code is amended by
adding at the end thereof the following new sentence: ‘“For purposes
of this subsection, all taxpayers which would be members of the
same affiliated group (as defined in section 1504(a)) if section
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1504(a)2) were applied by substituting ‘100 percent’ for ‘80 percent’
shall be treated as 1 taxpayer.”

Approved August 18, 1990.

LEGISLATIVE HISTORY—H.R. 1465 (H.R. 3027) (S. 686):

HOUSE REPORTS: No. 101-241, Pt. 1 (Comm. on Public Works and Transportation)
and Pt. 2 (Comm. on Science, Space, and Technology), both
accompanying H.R. 3027; No. 101-242, Pt. 1 (Comm. on Public
Works and Transportation), Pt. 2 (Comm. on Merchant Marine
and Fisheries), Pt. 3 (Comm. on Science, Space, and Technology),
Pt. 4 (Comm. on Public Works and Transportation), and Pt. 5
(Comm. on Merchant Marine and Fisheries); and No. 101-653
(Comm. of Conference).

SENATE REPORTS: No. 101-94 accompanying S. 686 (Comm. on Environment and

Public Works).
CONGRESSIONAL RECORD:
Vol. 135 (1989): Aug. 3, 4, S. 686 considered and passed Senate.
v. 2, 8,9, H.R. 1465 considered and passed House.
Nov.eé%. considered and passed Senate, amended, in lieu of

Vol. 136 (1990); Aug 2, Senate agreed to conference report
g. 3, House agreed to conference report.
WEEKLY COMPILATION OF PRESIDENTIAL DOCUMENTS, Vol. 26 (1990):
Aug. 18, Presidential statement.
O
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“(2) Nothing in this section shall affect or modify in any way the
obligations or liabilities of any person under other Federal or State
law, including common law, with respect to discharges of oil.”.

Subtitle C—Provisions Applicable to Alaska
Natives

SEC. 8301. LAND CONVEYANCES.

The Alaska National Interest Lands Conservation Act (Public
Law 96-487) is amended by adding the following after section 1437:

“Sec. 1438. Solely for the purpose of bringing claims that arise
from the discharge of oil, the Congress confirms that all right, title,
and interest of the United States in and to the lands validly selected
pursuant to the Alaska Native Claims Settlement Act (43 U.S.C.
1601 et seq.) by Alaska Native corporations are deemed to have
vested in the respective corporations as of March 23, 1989. This
section shall take effect with respect to each Alaska Native corpora-
tion only upon its irrevocable election to accept an interim convey-
ance of such land and notice of such election has been formally
transmitted to the Secretary of the Interior.”.

SEC. 8302. IMPACT OF POTENTIAL SPILLS IN THE ARCTIC OCEAN ON
ALASKA NATIVES.

Section 1005 of the Alaska National Interest Lands Conservation
Act (16 U.S.C. 3145) is amended—
(1) bv amending the heading to read as follows:

“WILDLIFE RESOURCES PORTION OF STUDY AND IMPACT OF POTENTIAL
OIL SPILLS IN THE ARCTIC OCEAN’’;

(2) by inserting “(a)”’ after “Sec. 1005.”; and
(3) by adding at the end the following:
“(b)(1) The Congress finds that—

‘“(A) Canada has discovered commercial quantities of oil and
gas in the Amalagak region of the Northwest Territory;

“(B) Canada is exploring alternatives for transporting the oil
from the Amalagak field to markets in Asia and the Far East;

“C) one of the options the Canadian Government is exploring
involves transshipment of oil from the Amalagak field across
the Beaufort Sea to tankers which would transport the oil
overseas;

“(D) the tankers would traverse the American Exclusive Eco-
nomic Zone through the Beaufort Sea into the Chuckchi Sea
and then through the Bering Straits;

“(E) the Beaufort and Chuckchi Seas are vital to Alaska’s
Native people, providing them with subsistence in the form of
walrus, seals, fish, and whales;

“(F) the Secretary of the Interior has conducted Outer Con-
tinental Shelf lease sales in the Beaufort and Chuckchi Seas
and oil and gas exploration is ongoing;

“(Q) an oil spill in the Arctic Ocean, if not properly contained
and cleaned up, could have significant impacts on the indige-
nous people of Alaska’s North Slope and on the Arctic environ-
ment; and
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“(H) there are no international contingency plans involving
our two governments concerning containment and cleanup of
an oil spill in the Arctic Ocean.

“(2XA) The Secretary of the Interior, in consultation with the
Governor of Alaska, shall conduct a study of the issues of recovery of
damages, contingency plans, and coordinated actions in the event of
an oil spill in the Arctic Ocean.

“(B) The Secretary shall, no later than January 31, 1991, transmit
a report to the Congress on the findings and conclusions reached as
the result of the study carried out under this subsection.

“(c) The Congress calls upon the Secretary of State, in consulta-
tion with the Secretary of the Interior, the Secretary of Transpor-
tation, and the Governor of Alaska, to begin negotiations with the
Foreign Minister of Canada regarding a treaty dealing with the
complex issues of recovery of damages, contingency plans, and
coordinated actions in the event of an oil spill in the Arctic Ocean.

“(d) The Secretary of State shall report to the Congress on the
Secretary’s efforts pursuant to this section no later than June 1,
1991.”.

TITLE IX—AMENDMENTS TO OIL SPILL
LIABILITY TRUST FUND, ETC.

SEC. 9001. AMENDMENTS TO OIL SPILL LIABILITY TRUST FUND.

(a) TrRANSFERS TO TRUST FUND.—Subsection (b) of section 9509 of
the Internal Revenue Code of 1986 is amended by striking all that
follows paragraph (1) and inserting the following:

“(2) amounts recovered under the Oil Pollution Act of 1990 for
damages to natural resources which are required to be deposited
in the Fund under section 1006(f) of such Act,

“3) amounts recovered by such Trust Fund under section
1015 of such Act,

‘“(4) amounts required to be transferred by such Act from the
revolving fund established under section 311(k) of the Federal
Water Pollution Control Act,

“(5) amounts required to be transferred by the Oil Pollution
Act of 1990 from the Deepwater Port Liability Fund established
under section 18(f) of the Deepwater Port Act of 1974,

“(6) amounts required to be transferred by the Oil Pollution
Act of 1990 from the Offshore Oil Pollution Compensation Fund
established under section 302 of the Outer Continental Shelf
Lands Act Amendments of 1978,

“(7) amounts required to be transferred by the Oil Pollution
Act of 1990 from the Trans-Alaska Pipeline Liability Fund
established under section 204 of the Trans-Alaska Pipeline
Authorization Act, and

“(8) any penalty paid pursuant to section 311 of the Federal
Water Pollution Control Act, section 309(c) of such Act (as a
result of violations of such section 311), the Deepwater Port Act
of 1974, or section 207 of the Trans-Alaska Pipeline Authoriza-
tion Act.”

(b) ExPENDITURES FrROM TRrRUsT FUND.—Paragraph (1) of section
9509(c) of such Code is amended to read as follows:

‘(1) EXPENDITURE PURPOSES.—Amounts in the Oil Spill Liabil-
ity Trust Fund shall be available, as provided in appropriation
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(2) TErRMINATION.—The Task Force shall cease to exist on the
date on which the final report is provided pursuant to subsec-
tion (b)(5).

(3) Funcrions LiMiTATION.—With respect to safety, oper-
ations, and other matters related to the pipeline facilities (as
such term is defined in section 202(4) of the Hazardous Liquid
Pipeline Safety Act of 1979) of the TAPS, the Task Force shall
not perform any functions which are the responsibility of the
Secretary of Transportation under the Hazardous Liquid Pipe-
line Safety Act of 1979, as amended. The Secretary may use the
information gathered by and reports issued by the Task Force in
carrying out the Secretary’s responsibilities under that Act.

(4) Powers.—The Task Force may, to the extent necessary to
carry out its responsibilities, conduct investigations, make re-
ports, issue subpoenas, require the production of relevant docu-
ments and records, take depositions, and conduct directly or, by
contract, or otherwise, research, testing, and demonstration
activities.

(5) EXAMINATION OF RECORDS AND PROPERTIES.—The Task
Force, and the employees and agents it so designates, are
authorized, upon presenting appropriate credentials to the
person in charge, to enter upon, inspect, and examine, at
reasonable times and in a reasonable manner, the records and
properties of persons to the extent such records and properties
are relevant to determining whether such persons have acted or
are acting in compliance with applicable laws and agreements.

(6) FOIA.—The information gathered by the Task Force
pursuant to subsection (b) shall not be subject to section 552 of
title 5, United States Code (commonly referred to as the “Free-
dom of Information Act”), until its final report is issued pursu-
ant to subsection (b)(6).

Subtitle B—Penalties

SEC. 8201. AUTHORITY OF THE SECRETARY OF THE INTERIOR TO IMPOSE
PENALTIES ON OUTER CONTINENTAL SHELF FACILITIES.

Section 24(b) of the Outer Continental Shelf Lands Act (43 U.S.C.
1350(b)) is amended—

(1) by striking out “If any” and inserting in lieu thereof “(1)
Except as provided in paragraph (2), if any”’;

(2) by striking out “$10,000” and inserting in lieu thereof
“$20,000"";

(3) by adding at the end of paragraph (1) the following new
sentence: ‘“The Secretary shall, by regulation at least every 3
years, adjust the penalty specified in this paragraph to reflect
any increases in the Consumer Price Index (all items, United
States city average) as prepared by the Department of Labor.”;

an
(4) by adding at the end the following new paragraph:

“2) If a failure described in paragraph (1) constitutes or con-
stituted a threat of serious, irreparable, or immediate harm or
damage to life (including fish and other aquatic life), property, any
mineral deposit, or the marine, coastal, or human environment, a
civil penalty may be assessed without regard to the requirement of
expiration of a period allowed for corrective action.”.
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SEC. 8202. TRANS-ALASKA PIPELINE SYSTEM CIVIL PENALTIES.

The Trans-Alaska Pipeline Authorization Act (43 U.S.C. 1651 et
seq.) is amended by adding at the end thereof the following new
section:

‘“CIVIL PENALTIES

“Sec. 207. (a) PENaLTY.—Except as provided in subsection (c)(4),
the Secretary of the Interior may assess and collect a civil penalty
under this section with respect to any discharge of oil—

“() in transit from fields or reservoirs supplying oil to the
trans-Alaska pipeline; or

“(2) during transportation through the trans-Alaska pipeline
or handling at the terminal facilities, that causes damage to, or
threatens to damage, natural resources or public or private
property.

“(b) PErRsoNs LiaBLE.—In addition to the person causing or permit-
ting the discharge, the owner or owners of the oil at the time the
discharge occurs shall be jointly, severally, and strictly liable for the
full amount of penalties assessed pursuant to this section, except
that the United States and the several States, and political subdivi-
sions thereof, shall not be liable under this section.

“(c) AMOUNT.—(1) The amount of the civil penalty shall not exceed
$1,000 per barrel of oil discharged.

“(2) In determining the amount of civil penalty under this section,
the Secretary shall consider the seriousness of the damages from the
discharge, the cause of the discharge, any history of prior violations
of aﬁplicable rules and laws, and the degree of success of any efforts
by the violator to minimize or mitigate the effects of such discharge.

“@3) The Secretary may reduce or waive the penalty imposed
under this section if the discharge was solely caused by an act of
war, act of God, or third party action beyond the control of the
persons liable under this section.

“(4) No civil penalty assessed by the Secretary pursuant to this
section shall be in addition to a penalty assessed pursuant to section
311(b) of the Federal Water Pollution Control Act (33 U.S.C. 1321(b)).

“(d) PrRoCEDURES.—A civil penalty may be assessed and collected
under this section only after notice and opportunity for a hearing on
the record in accordance with section 554 of title 5, United States
Code. In any proceeding for the assessment of a civil penalty under
this section, the Secretary may issue subpoenas for the attendance
and testimony of witnesses and the production of relevant papers,
books, and documents and may promulgate rules for discovery
procedures. Any person who requested a hearing with respect to a
civil penalty under this subsection and who is aggrieved by an order
assessing the civil penalty may file a petition for judicial review of
such order with the United States Court of Appeals for the District
of Columbia circuit or for any other circuit in which such person
resides or transacts business. Such a petition may only be filed
within the 30-day period beginning on the date the order making
such assessment was issued.

“(e) StaTE LAw.—(1) Nothing in this section shall be construed or
interpreted as preempting any State or political subdivision thereof
from imposing any additional liability or requirements with respect
to the discharge, or threat of discharge, of oil or other pollution by
oil.
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the Environmental Protection Agency, and one by the Sec-
retary of Transportation.

(i) Three members nominated by the Governor of the
State of Alaska, one of whom shall be an employee of the
Alaska Department of Natural Resources and one of whom
shall be an employee of the Alaska Department of Environ-
mental Conservation.

(iii) One member nominated by the Office of Technology
Assessment.

(B) Any member appointed to fill a vacancy occurring before
the expiration of the term for which his or her predecessor was
appointed shall be appointed only for the remainder of such
term. A member may serve after the expiration of his or her
term until a successor, if applicable, has taken office.

(2) CocHAIRMEN.—The President shall appoint a Federal
cochairman from among the Federal members of the Task Force
appointed pursuant to paragraph (1)(A) and the Governor shall
designate a State cochairman from among the State members of
the Task Force appointed pursuant to paragraph (1)(B).

(3) ComPENSATION.—Members shall, to the extent approved in
appropriations Acts, receive the daily equivalent of the mini-
mum annual rate of basic pay in effect for grade GS-15 of the
General Schedule for each day (including travel time) during
which they are engaged in the actual performance of duties
vested in the Task Force, except that members who are State,
Federal, or other governmental employees shall receive no com-
pensation under this paragraph in addition to the salaries they
receive as such employees.

(4) STAFF.—The cochairman of the Task Force shall appoint a
Director to carry out administrative duties. The Director may
hire such staff and incur such expenses on behalf of the Task
Force for which funds are available.

(5) RuLe.—Employees of the Task Force shall not, by reason of
such employment, be considered to be employees of the Federal
Government for any purpose.

(b) DuTiES OF THE TAsk FORCE.—

(1) Aupit.—The Task Force shall conduct an audit of the
Trans-Alaska Pipeline System (hereinafter referred to as
“TAPS”) including the terminal at Valdez, Alaska, and other
related onshore facilities, make recommendations to the Presi-
dent, the Congress, and the Governor of Alaska.

(2) COMPREHENSIVE REVIEW.—As part of such audit, the Task
Force shall conduct a comprehensive review of the TAPS in
order to specifically advise the President, the Congress, and the
Governor of Alaska concerning whether—

(A) the holder of the Federal and State right-of-way is,
and has been, in full compliance with applicable laws,
regulations, and agreements;

(B) the laws, regulations, and agreements are sufficient to
prevent the release of oil from TAPS and prevent other
damage or degradation to the environment and public
health;

(C) improvements are necessary to TAPS to prevent re-
lease of oil from TAPS and to prevent other damage or
degradation to the environment and public health;

(D) improvements are necessary in the onshore oil spill
response capabilities for the TAPS; and
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(E) improvements are necessary in security for TAPS.

(3) ConsuLTANTS.—(A) The Task Force shall retain at least
one independent consulting firm with technical expertise in
engineering, transportation, safety, the environment, and other
applicable areas to assist the Task Force in carrying out this
subsection.

(B) Contracts with any such firm shall be entered into on a
nationally competitive basis, and the Task Force shall not select
any firm with respect to which there may be a conflict of
interest in assisting the Task Force in carrying out the audit
and review. All work performed by such firm shall be under the
direct and immediate supervision of a registered engineer.

(4) PuBLic coMmMENT.—The Task Force shall provide an oppor-
tunity for public comment on its activities including at a mini-
mum the following:

(A) Before it begins its audit and review, the Task Force
shall review reports prepared by other Government entities
conducting reviews of TAPS and shall consult with those
Government entities that are conducting ongoing investiga-
tions including the General Accounting Office. It shall also
hold at least 2 public hearings, at least 1 of which shall be
held in a community affected by the Exxon Valdez oil spill.
Members of the public shall be given an opportunity to
present both oral and written testimony.

(B) The Task Force shall provide a mechanism for the
confidential receipt of information concerning TAPS, which
may include a designated telephone hotline.

(5) Task FORCE REPORT.—The Task Force shall publish a draft
report which it shall make available to the public. The public
will have at least 30 days to provide comments on the draft
report. Based on its draft report and the public comments
thereon, the Task Force shall prepare a final report which shall
include its findings, conclusions, and recommendations made as
a result of carrying out such audit. The Task Force shall
transmit (and make available to the public), no later than 2
years after the date on which funding is made available under
paragraph (7), its final report to the President, the Congress,
and the Governor of Alaska.

(6) PRESIDENTIAL REPORT.—The President shall, within 90 days
after receiving the Task Force’s report, transmit a report to the
Congress and the Governor of Alaska outlining what measures
have been taken or will be taken to implement the Task Force’s
recommendations. The President’s report shall include rec-
ommended changes, if any, in Federal and State law to enhance
the safety and operation of TAPS.

(7) EARMARK.—Of amounts in the Fund, $5,000,000 shall be
available, subject to appropriations, annually without fiscal
year limitation to carry out the requirements of this section.

(c) GENERAL ADMINISTRATION AND POWERS OF THE TAsSk FORCE—

(1) Aubpit access.—The Comptroller General of the United
States, and any of his or her duly appointed representatives,
shall have access, for purposes of audit and examination, to any
books, documents, papers, and records of the Task Force that
%re pertinent to the funds received and expended by the Task

orce.
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are reserved under subparagraph (A) and certification by
the Comptroller General of the United States that the
claims arising from that incident have been paid, the excess
amounts, if any, for that incident shall be disposed of as set
forth under subparagraphs (A) and (B).

(D) AuTtHORIZATION.—The amounts transferred and
deposited in the Fund shall be available for the purposes of
section 1012 of the Oil Pollution Act of 1990 after funding
sections 5001 and 8103 to the extent that funds have not
otherwise been provided for the purposes of such sections.

(3) SAvINGs cLAUSE.—The repeal made by paragraph (1) shall
have no effect on any right to recover or responsibility that
arises from incidents subject to section 204(c) of the Trans-
Alaska Pipeline Authorization Act (43 U.S.C. 1653(c)) occurring
prior to the date of enactment of this Act.

(4) TAPS coLLECTION.—Paragraph (5) of section 204(c) of the
Trans-Alaska Pipeline Authorization Act (43 U.S.C. 1653(c)) is
amended by striking the period at the end of the second sen-
tence and adding at the end the following: “, except that after
the date of enactment of the Oil Pollution Act of 1990, the
amount to be accumulated shall be $100,000,000 or the amount
determined by the trustees and certified to the Congress by the
Comptroller General as necessary to pay claims arising from
incidents occurring prior to the date of enactment of that Act
and administrative costs, whichever is less.”.

(5) EFFecTiVE DATE.—(A) The repeal by paragraph (1) shall be
effective 60 days after the date on which the Comptroller Gen-
eral of the United States certifies to the Congress that—

@ all claims arising under section 204(c) of the Trans-
Alaska Pipeline Authorization Act (43 U.S.C. 1653(c)) have
been resolved,

(ii) all actions for the recovery of amounts subject to
section 204(c) of the Trans-Alaska Pipeline Authorization
Act have been resolved, and

(iii) all administrative expenses reasonably necessary for
and incidental to the implementation of section 204(c) of the
Trans-Alaska Pipeline Authorization Act have been paid.

(B) Upon the effective date of the repeal pursuant to subpara-
graph (A), the trustees of the TAPS Fund shall be relieved of all
responsibilities under section 204(c) of the Trans-Alaska Pipe-
line Authorization Act, but not any existing legal liability.

(6) Tucker Act.—This subsection is intended expressly to
preserve any and all rights and remedies of contributors to the
TAPS Fund under section 1491 of title 28, United States Code
(commonly referred to as the ‘“Tucker Act”).

(b) Cause oF AccipENT.—Section 204(c)(2) of the Trans-Alaska
Pipeline Authorization Act (43 U.S.C. 1653(c)(2)) is amended by
striking out ‘“caused by” in the first sentence and inserting in lieu
thereof ‘““caused solely by”".

(c) Damacges.—Section 204(c) of the Trans-Alaska Pipeline
Authorization Act (43 U.S.C. 1653(c)), as amended by this title, is
further amended by adding at the end the following new para-
graphs:

“(13) For any claims against the Fund, the term ‘damages’ shall
include, but not be limited to—

“(A) the net loss of taxes, revenues, fees, royalties, rents, or
other revenues incurred by a State or a political subdivision of a
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State due to injury, destruction, or loss of real property, per-
sonal property, or natural resources, or diminished economic
activity due to a discharge of oil; and

“(B) the net cost of providing increased or additional public
services during or after removal activities due to a discharge of
oil, including protection from fire, safety, or health hazards,
incurred by a State or political subdivision of a State.

“(14) Paragraphs (1) through (13) shall apply only to claims arising
from incidents occurring before the date of enactment of the Trans-
Alaska Pipeline System Reform Act of 1990. The Oil Pollution Act of
1990 shall apply to any incident, or any claims arising from an
incident, occurring on or after the date of the enactment of that
Act.”.

(d) PAYMENT oF CLAiMs BY Funp.—Section 204(c)(3) of the Trans-
Alaska Pipeline Authorization Act (43 U.S.C. 1653(c)(3)) is amended
by adding at the end the following: “The Fund shall expeditiously
pay claims under this subsection, including such $14,000,000, if the
owner or operator of a vessel has not paid any such claim within 90
days after such claim has been submitted to such owner or operator.
Upon payment of any such claim, the Fund shall be subrogated
under applicable State and Federal laws to all rights of any person
entitled to recover under this subsection. In any action brought by
the Fund against an owner or operator or an affiliate thereof to
recover amounts under this paragraph, the Fund shall be entitled to
recover prejudgment interest, costs, reasonable attorney’s fees, and,
in the discretion of the court, penalties.”.

(e) OFFicERs OR TRUSTEES.—Section 204(c)(4) of the Trans-Alaska
Pipeline Authorization Act (43 U.S.C. 1653(c)(4)) is amended—

(1) by inserting “(A)” after “(4)”; and

(2) by adding at the end the following:

“(B) No present or former officer or trustee of the Fund shall be
subject to any liability incurred by the Fund or by the present or
former officers or trustees of the Fund, other than liability for gross
negligence or willful misconduct.

“(C)(i) Subject to clause (ii), each officer and each trustee of the
Fund—

“(I) shall be indemnified against all claims and liabilities to
which he or she has or shall become subject by reason of serving
or having served as an officer or trustee, or by reason of any
action taken, omitted, or neglected by him or her as an officer
or trustee; and

“(II) shall be reimbursed for all attorney’s fees reasonably
incurred in connection with any claim or liability.

“(i1)) No officer or trustee shall be indemnified against, or be
reimbursed for, any expenses incurred in connection with, any claim
or liability arising out of his or her gross negligence or willful
misconduct.”.

SEC. 8103. PRESIDENTIAL TASK FORCE.

(a) EsTABLISHMENT OF TAsSk FORCE.—

(1) EstABLISHMENT AND MEMBERS.—(A) There is hereby estab-
lished a Presidential Task Force on the Trans-Alaska Pipeline
System (hereinafter referred to as the “Task Force”) composed
of the following members appointed by the President:

(i) Three members, one of whom shall be nominated by
the Secretary of the Interior, one by the Administrator of
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(9) FunpinGg.—For each of the fiscal years 1991, 1992, 1993,
1994, and 1995, $6,000,000 of amounts in the Fund shall be
available to carry out the regional research program in para-
graph (8), such amounts to be available in equal amounts for the
regional research program in each region; except that if the
agencies represented on the Interagency Committee determine
that regional research needs exist which cannot be addressed
within such funding limits, such agencies may use their author-
ity under paragraph (10) to make additional grants to meet such
needs. For the purposes of this paragraph, the research program
carried out by the Prince William Sound Oil Spill Recovery
Institute established under section 5001, shall not be eligible to
receive grants under this paragraph.

(10) GraNTs.—In carrying out the research and development
program established under this subsection, the agencies rep-
resented on the Interagency Committee may enter into con-
tracts and cooperative agreements and make grants to univer-
sities, research institutions, and other persons. Such contracts,
cooperative agreements, and grants shall address research and
technology priorities set forth in the oil pollution research plan
under subsection (b).

(11) In carrying out research under this section, the Depart-
ment of Transportation shall continue to utilize the resources of
the Research and Special Programs Administration of the
Department of Transportation, to the maximum extent prac-
ticable.

(d) INTERNATIONAL COOPERATION.—In accordance with the re-
search plan submitted under subsection (b), the Interagency
Committee shall coordinate and cooperate with other nations and
foreign research entities in conducting oil pollution research, devel-
opment, and demonstration activities, including controlled field
tests of oil discharges.

(e) BIENNIAL REPORTS.—The Chairman of the Interagency
Committee shall submit to Congress every 2 years on October 30 a
report on the activities carried out under this section in the preced-
ing 2 fiscal years, and on activities proposed to be carried out under
this section in the current 2 fiscal year period.

() Funbing.—Not to exceed $21,250,000 of amounts in the Fund
shall be available annually to carry out this section except for
subsection (cX8). Of such sums—

(1) funds authorized to be appropriated to carry out the
activities under subsection (c)(4) shall not exceed $5,000,000 for
fiscal year 1991 or $3,500,000 for any subsequent fiscal year; and

(2) not less than $2,250,000 shall be available for carrying out
the activities in subsection (c)(6) for fiscal years 1992, 1993, 1994,
and 1995.

All activities authorized in this section, including subsection (c)(8),
are subject to appropriations.

TITLE VIII—TRANS-ALASKA PIPELINE
SYSTEM

SEC. 8001. SHORT TITLE.

This title may be cited as the “Trans-Alaska Pipeline System
Reform Act of 1990”.
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Subtitle A—Improvements to Trans-Alaska
Pipeline System

SEC. 8101. LIABILITY WITHIN THE STATE OF ALASKA AND CLEANUP
EFFORTS.

(a) Cause oF AccipENT.—Section 204(a)(1) of the Trans-Alaska
Pipeline Authorization Act (43 U.S.C. 1653(aX1)) is amended by
striking out “‘caused by’ in the first sentence and inserting in lieu
thereof “‘caused solely by”.

(b) LimiTaTION OF L1aBILITY.—Section 204(aX2) of the Trans-Alaska
Pipeline Authorization Act (43 U.S.C. 1653(aX2)) is amended by
striking “$50,000,000” each place it occurs and inserting in lieu
thereof “$350,000,000”".

(c) CLeaNuP EFrorTs.—Section 204(b) of the Trans-Alaska Pipeline
Authorization Act (43 U.S.C. 1653(b)) is amended in the first sen-
tence—

(1) by inserting after “any area” the following: “in the State
of Alaska’;

(2) by inserting after “any activities” the following: “related
to the Trans-Alaska Pipeline System, including operation of the
terminal,”’; and

(3) by inserting after “other Federal”’ the first place it appears
the following: “or State”.

SEC. 8102. TRANS-ALASKA PIPELINE LIABILITY FUND.

(a) TERMINATION OF CERTAIN PROVISIONS.—

(1) REPEAL—Section 204(c) of the Trans-Alaska Pipeline
Authorization Act (43 U.S.C. 1653(c)) is repealed, effective as
provided in paragraph (5).

(2) DISPOSITION OF FUND BALANCE.— .

(A) RESERVATION OF AMOUNTS.—The trustees of the
Trans-Alaska Pipeline Liability Fund (hereafter in this
subsection referred to as the “TAPS Fund’) shall reserve
the following amounts in the TAPS Fund—

(i) necessary to pay claims arising under section
204(c) of the Trans-Alaska Pipeline Authorization Act
(43 U.S.C. 1653(c)); and

(ii) administrative expenses reasonably necessary for
and incidental to the implementation of section 204(c)
of that Act.

(B) DisPosITION OF THE BALANCE.—After the Comptroller
General of the United States certifies that the require-
ments of subparagraph (A) have been met, the trustees of
the TAPS Fund shall dispose of the balance in the TAPS
Fund after the reservation of amounts are made under
subparagraph (A) by—

(i) rebating the pro rata share of the balance to the
State of Alaska for its contributions as an owner of oil;
and then

(ii) transferring and depositing the remainder of the
balance into the Oil Spill Liability Trust Fund estab-
lished under section 9509 of the Internal Revenue Code
of 1986 (26 U.S.C. 9509).

(C) DISPOSITION OF THE RESERVED AMOUNTS.—After pay-
ment of all claims arising from an incident for which funds
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Narragansett Bay where oil was discharged by the WORLD
PRODIGY; the Houston Ship Channel where oil was discharged
by the RACHEL B; the Delaware River, where oil was dis-
charged by the PRESIDENTE RIVERA, and Huntington Beach,
California, where oil was discharged by the AMERICAN
TRADER.

(C) Research conducted under this paragraph by, or through,
the United States Fish and Wildlife Service shall be directed
and coordinated by the National Wetland Research Center.

(5) MARINE SIMULATION RESEARCH.—The program established
under this subsection shall include research on the greater use
and application of geographic and vessel response simulation
models, including the development of additional data bases and
updating of existing data bases using, among others, the re-
sources of the National Maritime Research Center. It shall
include research and vessel simulations for—

(A) contingency plan evaluation and amendment;

(B) removal and strike team training;

(C) tank vessel personnel training; and

(D) those geographic areas where there is a significant
likelihood of a major oil discharge.

(6) DEMONSTRATION PROJECTS.—The United States Coast
Guard, in conjunction with other such agencies in the Depart-
ment of Transportation as the Secretary of Transportation may
designate, shall conduct 3 port oil pollution minimization dem-
onstration projects, one each with (A) the Port Authority of New
York and New Jersey, (B) the Ports of Los Angeles and Long
Beach, California, and (C) the Port of New Orleans, Louisiana,
for the purpose of developing and demonstrating integrated port
oil pollution prevention and cleanup systems which utilize the
information and implement the improved practices and tech-
nologies developed from the research, development, and dem-
onstration program established in this section. Such systems
shall utilize improved technologies and management practices
for reducing the risk of oil discharges, including, as appropriate,
improved data access, computerized tracking of oil shipments,
improved vessel tracking and navigation systems, advanced
technology to monitor pipeline and tank conditions, improved
oil spill response capability, improved capability to predict the
flow and effects of oil discharges in both the inner and outer
harbor areas for the purposes of making infrastructure deci-
sions, and such other activities necessary to achieve the pur-
poses of this section.

(7) SIMULATED ENVIRONMENTAL TESTING.—Agencies rep-
resented on the Interagency Committee shall ensure the long-
term use and operation of the Oil and Hazardous Materials
Simulated Environmental Test Tank (OHMSETT) Research
Center in New Jersey for oil pollution technology testing and
evaluations.

(8) REGIONAL RESEARCH PROGRAM.—(A) Consistent with the
research plan in subsection (b), the Interagency Committee
shall coordinate a program of competitive grants to universities
or other research institutions, or groups of universities or re-
search institutions, for the purposes of conducting a coordinated
research program related to the regional aspects of oil pollution,
such as prevention, removal, mitigation, and the effects of
discharged oil on regiciral environments. For the purposes of
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this paragraph, a region means a Coast Guard district as set out
in part 3 of title 33, Code of Federal Regulations (1989).

(B) The Interagency Committee shall coordinate the publica-
tion by the agencies represented on the Interagency Committee
of a solicitation for grants under this subsection. The applica-
tion shall be in such form and contain such information as may
be required in the published solicitation. The applications shall
be reviewed by the Interagency Committee, which shall make
recommendations to the appropriate granting agency rep-
resented on the Interagency Committee for awarding the grant.
The granting agency shall award the grants recommended by
the Interagency Committee unless the agency decides not to
award the grant due to budgetary or other compelling consider-
ations and publishes its reasons for such a determination in the
Federal Register. No grants may be made by any agency from
any funds authorized for this paragraph unless such grant
award has first been recommended by the Interagency Commit-
tee.

(C) Any university or other research institution, or group of
universities or research institutions, may apply for a grant for
the regional research program established by this paragraph.
The applicant must be located in the region, or in a State a part
of which is in the region, for which the project is proposed as
part of the regional research program. With respect to a group
application, the entity or entities which will carry out the
substantial portion of the proposed research must be located in
the region, or in a State a part of which is in the region, for
which the project is proposed as part of the regional research
program.

(D) The Interagency Committee shall make recommendations
on grants in such a manner as to ensure an appropriate balance
within a region among the various aspects of oil pollution
research, including prevention, removal, mitigation, and the
effects of discharged oil on regional environments. In addition,
the Interagency Committee shall make recommendations for
grants based on the following criteria:

(i) There is available to the applicant for carrying out this
paragraph demonstrated research resources.

(ii) The applicant demonstrates the capability of making
a significant contribution to regional research needs.

(i1i)) The projects which the applicant proposes to carry
out under the grant are consistent with the research plan
under subsection (b)(1XF) and would further the objectives
of the research and development program established in
this section.

(E) Grants provided under this paragraph shall be for a period
up to 3 years, subject to annual review by the granting agency,
and provide not more than 80 percent of the costs of the
research activities carried out in connection with the grant.

(F) No funds made available to carry out this subsection may
be used for the acquisition of real property (including buildings)
or construction of any building.

(G) Nothing in this paragraph is intended to alter or abridge
the authority under existing law of any Federal agency to make
grants, or enter into contracts or cooperative agreements, using
funds other than those authorized in this Act for the purposes of
carrying out this paragraph.
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pursuant to subsection (c¢), and timetables for completing
research tasks; and
(F) identify, in consultation with the States, regional oil
pollution research needs and priorities for a coordinated,
multidisciplinary program of research at the regional level.
(2) ApvicE AND GUIDANCE.—The Chairman, through the
Department of Transportation, shall contract with the National
Academy of Sciences to—
(A) provide advice and guidance in the preparation and
development of the research plan; and
(B) assess the adequacy of the plan as submitted, and
submit a report to Congress on the conclusions of such
assessment.
The National Institute of Standards and Technology shall pro-
vide the Interagency Committee with advice and guidance on
issues relating to quality assurance and standards measure-
ments relating to its activities under this section.

(c) O1L PoLLUTION RESEARCH AND DEVELOPMENT PROGRAM.—

(1) EstaBLISHMENT.—The Interagency Committee shall coordi-
nate the establishment, by the agencies represented on the
Interagency Committee, of a program for conducting oil pollu-
tion research and development, as provided in this subsection.

(2) INNOVATIVE OIL POLLUTION TECHNOLOGY.—The program
established under this subsection shall provide for research,
development, and demonstration of new or improved tech-
nologies which are effective in preventing or mitigating oil
discharges and which protect the environment, including—

(A) development of improved designs for vessels and
facilities, and improved operational practices;

(B) research, development, and demonstration of im-
proved technologies to measure the ullage of a vessel tank,
prevent discharges from tank vents, prevent discharges
during lightering and bunkering operations, contain dis-
charges on the deck of a vessel, prevent discharges through
the use of vacuums in tanks, and otherwise contain dis-
charges of oil from vessels and facilities;

(C) research, development, and demonstration of new or
improved systems of mechanical, chemical, biological, and
other methods (including the use of dispersants, solvents,
and bioremediation) for the recovery, removal, and disposal
of oil, including evaluation of the environmental effects of
the use of such systers;

(D) research and training, in consultation with the Na-
tional Response Team, to improve industry’s and Govern-
ment’s ability to quickly and effectively remove an oil
discharge, including the long-term use, as appropriate, of
the National Spill Control School in Corpus Christi, Texas;

(E) research to improve information systems for decision-
making, including the use of data from coastal mapping,
baseline data, and other data related to the environmental
effects of oil discharges, and cleanup technologies;

(F) development of technologies and methods to protect
public health and safety from oil discharges, including the
population directly exposed to an oil discharge;

(G) development of technologies, methods, and standards
for protecting removal personnel, including training, ade-
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quate supervision, protective equipment, maximum expo-
sure limits, and decontamination procedures;

(H) research and development of methods to restore and
rehabilitate natural resources damaged by oil discharges;

(I) research to evaluate the relative effectiveness and
environmental impacts of bioremediation technologies; and

(J) the demonstration of a satellite-based, dependent
surveillance vessel traffic system in Narragansett Bay to
evaluate the utility of such system in reducing the risk of
oil discharges from vessel collisions and groundings in con-
fined waters.

(3) OIL POLLUTION TECHNOLOGY EVALUATION.—The program
established under this subsection shall provide for oil pollution
prevention and mitigation technology evaluation including—

(A) the evaluation and testing of technologies developed
independently of the research and development program
established under this subsection;

(B) the establishment, where appropriate, of standards
and testing protocols traceable to national standards to
measure the performance of oil pollution prevention or
mitigation technologies; and

(C) the use, where appropriate, of controlled field testing
to evaluate real-world application of oil discharge preven-
tion or mitigation technologies.

(4) O1L POLLUTION EFFECTS RESEARCH.—(A) The Committee
shall establish a research program to monitor and evaluate the
environmental effects of oil discharges. Such program shall
include the following elements:

(i) The development of improved models and capabilities
for predicting the environmental fate, transport, and effects
of oil discharges.

(ii) The development of methods, including economic
methods, to assess damages to natural resources resulting
from oil discharges.

(iii) The identification of types of ecologically sensitive
areas at particular risk to oil discharges and the prepara-
tion of scientific monitoring and evaluation plans, one for
each of several types of ecological conditions, to be imple-
mented in the event of major oil discharges in such areas.

(iv) The collection of environmental baseline data in eco-
logically sensitive areas at particular risk to oil discharges
where such data are insufficient.

(B) The Department of Commerce in consultation with the
Environmental Protection Agency shall monitor and scientif-
ically evaluate the long-term environmental effects of oil dis-
charges if—

(i) the amount of oil discharged exceeds 250,000 gallons;

(ii) the oil discharge has occurred on or after January 1,
1989; and

(ii1) the Interagency Committee determines that a study
of the long-term environmental effects of the discharge
would be of significant scientific value, especially for
preventing or responding to future oil discharges.

Areas for study may include the following sites where oil dis-
charges have occurred: the New York/New Jersey Harbor area,
where oil was discharged by an Exxon underwater pipeline, the
T/B CIBRO SAVANNAH, and the M/V BT NAUTILUS;
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(3) ExpENsEs.—Each member of the Environmental Sciences
Review Panel shall be reimbursed for actual travel expenses
and shall receive per diem in lieu of subsistence for each day
such member is engaged in the business of the Environmental
Sciences Review Panel.

(4) TErMiNATION.—The Environmental Sciences Review Panel
shall be terminated after the submission of all findings and
recommendations required under paragraph (2XA).

() AUTHORIZATION OF APPROPRIATIONS.—There are authorized to
be appropriated to the Secretary of the Interior to carry out this
section not to exceed $500,000 for fiscal year 1991, to remain avail-
able until expended.

SEC. 6004. COOPERATIVE DEVELOPMENT OF COMMON HYDROCARBON-
BEARING AREAS.

(a) AMENDMENT TO OUTER CONTINENTAL SHELF LANDS Act.—Sec-
tion 5 of the Outer Continental Shelf Lands Act, as amended (43
U.S.C. 1334), is amended by adding a new subsection (j) as follows:

“() CooPERATIVE DEVELOPMENT OF COMMON HYDROCARBON-BEAR-
ING AREAS.—

“(1) FINDINGS.—

“(A) The Congress of the United States finds that the
unrestrained competitive production of hydrocarbons from
a common hydrocarbon-bearing geological area underlying
the Federal and State boundary may result in a number of
harmful national effects, including—

“(i) the drilling of unnecessary wells, the installation
of unnecessary facilities and other imprudent operating
practices that result in economic waste, environmental
damage, and damage to life and property;

“(i1) the physical waste of hydrocarbons and an un-
necessary reduction in the amounts of hydrocarbons
that can be produced from certain hydrocarbon-bearing
areas; and

“(ii1) the loss of correlative rights which can result in
the reduced value of national hydrocarbon resources
and disorders in the leasing of Federal and State
resources.

“(2) PREVENTION OF HARMFUL EFFECTS.—The Secretary shall
prevent, through the cooperative development of an area, the
harmful effects of unrestrained competitive production of
hydrocarbons from a cornmon hydrocarbon-bearing area under-
lying the Federal and State boundary.”.

(b) ExceprioN FOrR WEST DELTA FiELD.—Section 5(j) of the Outer
Continental Shelf Lands Act, as added by this section, shall not be
applicable with respect to Blocks 17 and 18 of the West Delta Field
offshore Louisiana.

(c) AUTHORIZATION OF APPROPRIATIONS.—There are hereby au-
thorized to be appropriated such sums as may be necessary to
provide compensation, including interest, to the State of Louisiana
and its lessees, for net drainage of oil and gas resources as deter-
mined in the Third Party Factfinder Louisiana Boundary Study
dated March 21, 1989. For purposes of this section, such lessees shall
include those persons with an ownership interest in State of Louisi-
ana leases SL10087, SL10088 or SL10187, or ownership interests in
the production or proceeds therefrom, as established by assignment,
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contract or otherwise. Interest shall be computed for the period
March 21, 1989 until the date of payment.

TITLE VII—OIL POLLUTION RESEARCH
AND DEVELOPMENT PROGRAM

SEC. 7001. OIL POLLUTION RESEARCH AND DEVELOPMENT PROGRAM.

(a) INTERAGENCY COORDINATING COMMITTEE ON OiL PoLLuTION
RESEARCH.—

(1) EsTaBLISHMENT.—There is established an Interagency Co-
ordinating Committee on Oil Pollution Research (hereinafter in
this section referred to as the “Interagency Committee”).

(2) Purroses.—The Interagency Committee shall coordinate a
comprehensive program of oil pollution research, technology
development, and demonstration among the Federal agencies,
in cooperation and coordination with industry, universities,
research institutions, State governments, and other nations, as
appropriate, and shall foster cost-effective research mecha-
nisms, including the joint funding of research.

(3) MeMBERsHIP.—The Interagency Committee shall include
representatives from the Department of Commerce (including
the National Oceanic and Atmospheric Administration and the
National Institute of Standards and Technology), the Depart-
ment of Energy, the Department of the Interior (including the
Migerals Management Service and the United States Fish and
Wildlife Service), the Department of Transportation (including
the United States Coast Guard, the Maritime Administration,
and the Research and Special Projects Administration), the
Department of Defense (inciuding the Army Corps of Engineers
and the Navy), the Environmental Protection Agency, the Na-
tional Aeronautics and Space Administration, and the United
States Fire Administration in the Federal Emergency Manage-
ment Agency, as well as such other Federal agencies as the
President may designate.

A representative of the Department of Transportation shall serve as
Chairman.
(b) O1L PoLLUTION RESEARCH AND TECHNOLOGY PLAN.—

(1) ImpLEMENTATION PLAN.— Within 180 days after the date of
enactment of this Act, the Interagency Committee shall submit
to Congress a plan for the implementation of the oil pollution
research, development, and demonstration program established
pursuant to subsection (c). The research plan shall—

(A) identify agency roles and responsibilities;

(B) assess the current status of knowledge on oil pollution
prevention, response, and mitigation technologies and ef-
fects of oil pollution on the environment;

(C) identify significant oil pollution research gaps includ-
ing an assessment of major technological deficiencies in
responses to past oil discharges;

(D) establish research priorities and goals for oil pollution
technology development related to prevention, response,
mitigation, and environmental effects;

(E) estimate the resources needed to conduct the oil
pollution research and development program established
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additional offshore leasing, exploration, or development off-
shore North Carolina; and

(8) the National Research Council report entitled “The Ade-

uacy of Environmental Information for Outer Continental
helf Oil and Gas Decisions: Florida and California’”’, issued in
1989, concluded that—

(A) information with respect to those States, which have
received greater scrutiny than has North Carolina, is inad-
equate; and

(B) there are serious generic defects in the Minerals
Management Service's methods of environmental analysis,

reinforcing concerns about the adequacy of the scientific and
technical information which are the basis for a decision to lease
additicnal tracts or approve an exploration plan offshore North
Carolina, especially with respect to oceanographic, ecological,
and socioeconomic information.
(c) ProHIBITION OF OIL AND GAs LEASING, EXFLORATION, AND
DEVELOPMENT.—

(1) ProHiBITION.—The Secretary of the Interior shall not—

(A) conduct a lease sale;

(B) issue any new leases;

(C) approve any exploration plan;

(D) approve any development and production plan;

(E) approve any application for permit to drill; or

(F) permit any drilling,

for oil or gas under the Outer Continental Shelf Lands Act on
any lands of the Outer Continental Shelf offshore North Caro-
lina.

(2) BouNDARIEs.—For purposes of naragraph (1), the term
“offshore North Carolina” means the area within the lateral
seaward boundaries between areas offshore North Carolina and
areas offshore—

(A) Virginia as provided in the joint resolution entitled
“Joint resolution granting the consent of Congress to an
agreement between the States of North Carolina and Vir-
ginia establishing their lateral seaward boundary” ap-
proved October 27, 1972 (86 Stat. 1298); and

(B) South Carolina as provided in the Act entitled “An
Act granting the consent of Congress to the agreement
between the States of North Carolina and South Carolina
establishing their lateral seaward boundary”’ approved
October 9, 1981 (95 Stat. 988).

(3) DURATION OF PROHIBITION.—

(A) IN GeENERAL.—The prohibition under paragraph (1)
shall remain in effect until the later of—

(i) October 1, 1991; or
(ii) 45 days of continuous session of the Congress after
submission of a written report to the Congress by the
Secretary of the Interior, made after consideration of
the findings and recommendations of the Environ-
mental Sciences Review Panel under subsection (e)—
(I) certifying that the information available,
including information acquired pursuant to subsec-
tion (d), is sufficient to enable the Secretary to
carry out his responsibilities under the Outer Con-
tinental Shelf Lands Act with respect to authoriz-
ing the activities described in paragraph (1); and
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(I) including a detailed explanation of any dif-
ferences between such certification and the find-
ings and recommendations of the Environmental
Sciences Review Panel under subsection (e), and a
detailed justification of each such difference.

(B) CONTINUOUS SESSION OF CONGRESS.—In computing any
45day period of continuous session of Congress under
subparagraph (AXii)—

(i) continuity of session is broken only by an adjourn-
ment of the Congress sine die; and

(ii) the days on which either House of Congress is not
in session because of an adjournment of more than 3
days to a day certain are excluded.

(d) AppiTiIONAL ENVIRONMENTAL INFORMATION.—The Secretary of
the Interior shall undertake ecological and socioeconomic studies,
additional physical oceanographic studies, including actual field
work and the correlation of existing data, and other additional
environmental studies, to obtain sufficient information about all
significant conditions, processes, and environments which influence,
or may be influenced by, oil and gas leasing, exploration, and
development activities offshore North Carolina to enable the Sec-
retary to carry out his responsibilities under the Outer Continental
Shelf Lands Act with respect to authorizing the activities described
in subsection (c)(1). During the time that the Environmental Sci-
ences Review Panel established under subsection (e) is in existence,
the Secretary of the Interior shall consult with such Panel in
carrying out this subsection.

(e) ENVIRONMENTAL SCIENCES REVIEW PANEL.—

(1) ESTABLISHMENT AND MEMBERSHIP.—There shall be estab-
lished an Environmental Sciences Review Panel, to consist of —

(A) 1 marine scientist selected by the Secretary of the
Interior;

(B) 1 marine scientist selected by the Governor of North
Carolina; and

(C) 1 person each from the disciplines of physical oceanog-
raphy, ecology, and social science, to be selected jointly by
the Secretary of the Interior and the Governor of North
Carolina from a list of individuals nominated by the Na-
tional Academy of Sciences.

(2) FuncTtions.—Not later than 6 months after the date of the
enactment of this Act, the Environmental Sciences Review
Panel shall—

(A) prepare and submit to the Secretary of the Interior
findings and recommendations—

(i) assessing the adequacy of available physical
oceanographic, ecological, and socioeconomic informa-
tion in enabling the Secretary to carry out his respon-
sibilities under the Outer Continental Shelf Lands Act
with respect to authorizing the activities described in
subsection (c¢)(1); and

(ii) if such available information is not adequate for
such purposes, indicating what additional information
is required to enable the Secretary to carry out such
responsibilities; and

(B) consult with the Secretary of the Interior as provided
in subsection (d).
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(4) practice exercises not less than 2 times per year which test
the capacity of the equipment and personnel required under
this paragraph; and

(5) periodic testing and certification of equipment required
under this paragraph, as required by the Secretary.

(b) DEFINITIONS.—In this section—

(1) the term ‘“Prince William Sound” means all State and
Federal waters within Prince William Sound, Alaska, including
the approach to Hinchenbrook Entrance out to and encompass-
ing Seal Rocks; and

(2) the term “worst case discharge’’ means—

(A) in the case of a vessel, a discharge in adverse weather
conditions of its entire cargo; and

(B) in the case of a facility, the largest foreseeable dis-
charge in adverse weather conditions.

SEC. 5006. FUNDING.

(a) SEcTION 5001.—Amounts in the Fund shall be available, sub-
ject to appropriations, and shall remain available until expended, to
carry out section 5001 as follows:

(1) $5,000,000 shall be available for the first fiscal year begin-
ning after the date of enactment of this Act.

(2) $2,000,000 shall be available for each of the 9 fiscal years
following the fiscal year described in paragraph (1).

(b) SEcrioNs 5003 AND 5004.—Amounts in the Fund shall be
available, without further appropriations and without fiscal year
limitation, to carry out sections 5003 and 5004, in an amount not to
exceed $5,000,000.

SEC. 5007. LIMITATION.

Notwithstanding any other law, tank vessels that have spilled
more than 1,000,000 gallons of o0il into the marine environment after
March 22, 1989, are prohibited from operating on the navigable
waters of Prince William Sound, Alaska.

TITLE VI—MISCELLANEOUS

SEC. 6001. SAVINGS PROVISIONS.

(a) Cross-REFERENCES.—A reference to a law replaced by this Act,
including a reference in a regulation, order, or other law, is deemed
to refer to the corresponding provision of this Act.

(b) CONTINUATION OF REGULATIONS.—An order, rule, or regulation
in effect under a law replaced by this Act continues in effect under
the corresponding provision of this Act until repealed, amended, or
superseded.

(c) RuLk oF CoNsTRUCTION.—AnN inference of legislative construc-
tion shall not be drawn by reason of the caption or catch line of a
provision enacted by this Act.

(d) AcrioNs AND RicrTs.—Nothing in this Act shall apply to any
rights and duties that matured, penalties that were incurred, and
proceedings that were begun before the date of enactment of this
Act, except as provided by this section, and shall be adjudicated
pursuant to the law applicable on the date prior to the date of the
enactment of this Act.

(e) ADMIRALTY AND MARITIME LAw.—Except as otherwise provided
in this Act, this Act does not affect—
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(1) admiralty and maritime law; or

(2) the jurisdiction of the district courts of the United States
with respect to civil actions under admiralty and maritime
jurisdiction, saving to suitors in all cases all other remedies to
which they are otherwise entitled.

SEC. 6002. ANNUAL APPROPRIATIONS.

(a) REQUIRED.—Except as provided in subsection (b), amounts in
the Fund shall be available only as provided in annual appropria-
tion Acts.

(b) ExcepTioNs.—Subsection (a) shall not apply to sections 1006(f),
1012(a)(4), or 5006(b), and shall not apply to an amount not to exceed
$50,000,000 in any fiscal year which the President may make avail-
able from the Fund to carry out section 311(c) of the Federal Water
Pollution Control Act, as amended by this Act, and to initiate the
assessment of natural resources damages required under section
1006. Sums to which this subsection applies shall remain available
until expended.

SEC. 6003. OUTER BANKS PROTECTION.

(a) SHoRT TITLE.—This section may be cited as the “Outer Banks
Protection Act”.
(b) FINDINGs.—The Congress finds that—

(1) the Outer Banks of North Carolina is an area of excep-
tional environmental fragility and beauty;

(2) the annual economic benefits of commercial and rec-
reational fishing activities to North Carolina, which could be
adversely affected by oil or gas development offshore the State’s
coast, exceeds $1,000,000,000;

(3) the major industry in coastal North Carolina is tourism,
which is subject to potentially significant disruption by offshore
oil or gas development;

(4) the physical oceanographic characteristics of the area
offshore North Carolina between Cape Hatteras and the mouth
of the Chesapeake Bay are not well understood, being affected
by Gulf Stream western boundary perturbations and accom-
panying warm filaments, warm and cold core rings which sepa-
rate from the Gulf Stream, wind stress, outflow from the Chesa-
peake Bay, Gulf Stream meanders, and intrusions of Virginia
coastal waters around and over the Diamond shoals;

(5) diverse and abundant fisheries resources occur in the
western boundary area of the Gulf Stream offshore North Caro-
lina, but little is understood of the complex ecological relation-
ships between the life histories of those species and their phys-
ical, chemical, and biological environment;

(6) the environmental impact statements prepared for Outer
Continental Shelf lease sales numbered 56 (1981) and 78 (1983)
contain insufficient and outdated environmental information
from which to make decisions on approval of additional oil and
gas leasing, exploration, and development activities;

(7) the §raft environmental report, dated November 1, 1989,
and the preliminary final environmental report dated June 1,
1990, prepared pursuant to a July 14, 1989 memorandum of
understanding between the State of North Carolina, the Depart-
ment of the Interior, and the Mobil Oil Company, have not
allayed concerns about the adequacy of the environmental
information available to determine whether to proceed with
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(A) in the case of the Prince William Sound Program,
calling at the terminal facilities for the purpose of receiving
and transporting oil to refineries, operating north of
Middleston Island and bound for or exiting from Prince
William Sound; and

(B) in the case of the Cook Inlet Program, calling at the
terminal facilities for the purpose of receiving and
transporting oil to refineries and operating in Cook Inlet
and the Gulf of Alaska north of Amatuli Island, including
tankers transiting to Cook Inlet from Prince William
Sound;

(3) “vicinity of the terminal facilities” means that geographi-
cal area surrounding the environment of terminal facilities
which is directly affected or may be directly affected by the
operation of the terminal facilities; and

(4) “Secretary” means the Secretary of Transportation.

(n) SAVINGS CLAUSE.—

(1) REGuLATORY AUTHORITY.—Nothing in this section shall be
construed as modifying, repealing, superseding, or preempting
any municipal, State or Federal law or regulation, or in any
way affecting litigation arising from oil spills or the rights and
responsibilities og the United States or the State of Alaska, or
municipalities thereof, to preserve and protect the environment
through regulation of land, air, and water uses, of safety, and of
related development. The monitoring provided for by this sec-
tion shall be designed to help assure compliance with applicable
laws and regulations and shall only extend to activities—

(A) that would affect or have the potential to affect the
vicinity of the terminal facilities and the area of crude oil
tanker operations included in the Programs; and

(B) are subject to the United States or State of Alaska, or
municipality thereof, law, regulation, or other legal require-
ment.

(2) REcOMMENDATIONs.—This subsection is not intended tu
prevent the Association or Council from recommending to
appropriate authorities that existing legal requirements should
be modified or that new legal requirements should be adopted.

(0) ALTERNATIVE VOLUNTARY ADVISORY GROUP IN LIEU oF COUN-
ciL..—The requirements of subsections (c) through (1), as such subsec-
tions apply respectively to the Prince William Sound Program and
the Cook Inlet Program, are deemed to have been satisfied so long as
the following conditions are met:

(1) PRINCE wiLLIAM sOUND.—With respect to the Prince Wil-
liam Sound Program, the Alyeska Pipeline Service Company or
any of its owner companies enters into a contract for the
duration of the operation of the Trans-Alaska Pipeline System
with the Alyeska Citizens Advisory Committee in existence on
the date of enactment of this section, or a successor organiza-
tion, to fund that Committee or organization on an annual basix
in the amount provided for by subsection (k)(2)(A) and the
President annually certifies that the Committee or organization
fosters the general goals and purposes of this section and is
broadly representative of the communities and interests in the
vicinity of the terminal facilities and Prince William Sound.

(2) Cook INLET—WIith respect to the Cook Inlet Program, the
terminal facilities, offshore facilities, or crude oil tanker owners
and operators enter into a contract with a voluntary advisory
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organization to fund that organization on an annual basis and
the President annually certifies that the organization fosters
the general goals and purposes of this section and is broadly
representative of the communities and interests in the vicinity
of the terminal facilities and Cook Inlet.

SEC. 5003. BLIGH REEF LIGHT.

The Secretary of Transportation shall within one year after the
date of the enactment of this title install and ensure operation of an
automated navigation light on or adjacent to Bligh Reef in Prince
William Sound, Alaska, of sufficient power and height to provide
long-range warning of the location of Bligh Reef.

SEC. 5004. VESSEL TRAFFIC SERVICE SYSTEM.

The Secretary of Transportation shall within one year after the
date of the enactment of this title—

(1) acquire, install, and operate such additional equipment
(which may consist of radar, closed circuit television, satellite
tracking systems, or other shipboard dependent surveillance),
train and locate such personnel, and issue such final regulations
as are necessary to increase the range of the existing VTS
system in the Port of Valdez, Alaska, sufficiently to track the
locations and movements of tank vessels carrying oil from the
Trans-Alaska Pipeline when such vessels are transiting Prince
William Sound, Alaska, and to sound an audible alarm when
such tankers depart from designated navigation routes; and

(2) submit to the Committee on Commerce, Science, and
Transportation of the Senate and the Committee on Merchant
Marine and Fisheries of the House of Representatives a report
on the feasibility and desirability of instituting positive control
of tank vessel movements in Prince William Sound by Coast
Guard personnel using the Port of Valdez, Alaska, VTS system,
as modified pursuant to paragraph (1).

SEC. 5005. EQUIPMENT AND PERSONNEL REQUIREMENTS UNDER TANK
VESSEL AND FACILITY RESPONSE PLANS.

(a) IN GENERAL.—In addition to the requirements for response
plans for vessels established by section 311(j) of the Federal Water
Pollution Control Act, as amended by this Act, a response plan for a
tank vessel operating on Prince William Sound, or a facility per-
mitted under the Trans-Alaska Pipeline Authorization Act (43
U.S.C. 1651 et seq.), shall provide for—

(1) prepositioned oil spill containment and removal equipment
in communities and other strategic locations within the geo-
graphic boundaries of Prince William Sound, including escort
vessels with skimming capability; barges to receive recovered
oil; heavy duty sea boom, pumping, transferring, and lightering
equipment; and other appropriate removal equipment for the
protection of the environment, including fish hatcheries;

(2) the establishment of an oil spill removal organization at
appropriate locations in Prince William Sound, consisting of
trained personnel in sufficient numbers to immediately remove,
to the maximum extent practicable, a worst case discharge or a
discharge of 200,000 barrels of oil, whichever is greater;

(3) training in oil removal techniques for local residents and
individuals engaged in the cultivation or production of fish or
fish products in Prince William Sound;
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Federal department, agency, or other instrumentality shall, with
respect to all permits, site-specific regulations, and other matters
governing the activities and actions of the terminal facilities which
affect or may affect the vicinity of the terminal facilities, consult
with the appropriate Council prior to taking substantive action with
respect to the permit, site-specific regulation, or other matter. This
consultation shall be carried out with a view to enabling the appro-
priate Association and Council to review the permit, site-specific
regulation, or other matters and make appropriate recommenda-
tions regarding operations, policy or agency actions. Prior consulta-
tion shall not be required if an authorized Federal agency represent-
ative reasonably believes that an emergency exists requiring action
without delay.

(h) RECOMMENDATIONS OF THE CouUNCIL.—In the event that the
Association does not adopt, or significantly modifies before adoption,
any recommendation of the Council made pursuant to the authority
granted to the Council in subsection (d), the Association shall pro-
vide to the Council, in writing, within 5 days of its decision, notice of
its decision and a written statement of reasons for its rejection or
significant modification of the recommendation.

(i) ADMINISTRATIVE ACTIONS.—Appointments, designations, and
selections of individuals to serve as members of the Associations and
Councils under this section shall be submitted to the Secretary prior
to the expiration of the 120-day period following the date of the
enactment of this section. On or before the expiration of the 180-day
period following that date of enactment of this section, the Secretary
shall call an initial meeting of each Association and Council for
organizational purposes.

(j) LocaTiON AND COMPENSATION.—

(1) LocaTioNn.—Each Association and Council established by
this section shall be located in the State of Alaska.

(2) ComrENsATION.—No member of an Association or Council
shall be compensated for the member’s services as a member of
the Association or Council, but shall be allowed travel expenses,
including per diem in lieu of subsistence, at a rate established
by the Association or Council not to exceed the rates authorized
for employees of agencies under sections 5702 and 5703 of title 5,
United States Code. However, each Council may enter into
contracts to provide compensation and expenses to members of
the committees created under subsections (d), (e), and (f).

(k) FUNDING.—

(1) REQUIREMENT.—Approval of the contingency plans re-
quired of owners and operators of the Cook Inlet and Prince
William Sound terminal facilities and crude oil tankers while
operating in Alaskan waters in commerce with those terminal
facilities shall be effective only so long as the respective Associa-
tion and Council for a facility are funded pursuant to paragraph
(2).

(2) PRINCE WILLIAM SOUND PROGRAM.—The owners or opera-
tors of terminal facilities or crude oil tankers operating in
Prince William Sound shall provide, on an annual basis, an
aggregate amount of not more than $2,000,000, as determined
by the Secretary. Such amount—

(A) shall provide for the establishment and operation on
the environmental oversight and monitoring program in
Prince William Sound;
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(B) shall be adjusted annually by the Anchorage
Consumer Price Index; and

(C) may be adjusted periodically upon the mutual consent
of the owners or operators of terminal facilities or crude oil
tankers operating in Prince William Sound and the Prince
William Sound terminal facilities Council.

(3) Cook INLET PROGRAM.—The owners or operators of termi-
nal facilities, offshore facilities, or crude oil tankers operating
in Cook Inlet shall provide, on an annual basis, an aggregate
amount of not more than $1,000,000, as determined by the
Secretary. Such amount—

(A) shall provide for the establishment and operation of
the environmental oversight and monitoring program in
Cook Inlet;

(B) shall be adjusted annually by the Anchorage
Consumer Price Index; and

(C) may be adjusted periodically upon the mutual consent
of the owners or operators of terminal facilities, offshore
facilities, or crude oil tankers operating in Cook Inlet and
the Cook Inlet Council.

(1) REPORTS.—

(1) ASSOCIATIONS AND COUNCILS.—Prior to the expiration of
the 36-month period following the date of the enactment of this
section, each Association and Council established by this section
shall report to the President and the Congress concerning its
activities under this section, together with its recommendations.

(2) GAO.—Prior to the expiration of the 36-month period
following the date of the enactment of this section, the General
Accounting Office shall report to the President and the Con-
gress as to the handling of funds, including donated funds, by
the entities carrying out the programs under this section, and
the effectiveness of the demonstration programs carried out
under this section, together with its recommendations.

(m) DEFINITIONS.—AS used in this section, the term—

(1) “terminal facilities” means—

(A) in the case of the Prince William Sound Program, the
entire oil terminal complex located in Valdez, Alaska,
consisting of approximately 1,000 acres including all build-
ings, docks (except docks owned by the City of Valdez if
those docks are not used for loading of crude oil), pipes,
piping, roads, ponds, tanks, crude oil tankers only while at
the terminal dock, tanker escorts owned or operated by the
operator of the terminal, vehicles, and other facilities asso-
ciated with, and necessary for, assisting tanker movement
of crude oil into and out of the oil terminal complex; and

(B) in the case of the Cook Inlet Program, the entire oil
terminal complex including all buildings, docks, pipes,
piping, roads, ponds, tanks, vessels, vehicles, crude oil tank-
ers only while at the terminal dock, tanker escorts owned
or operated by the operator of the terminal, emergency spill
response vessels owned or operated by the operator of the
terminal, and other facilities associated with, and necessary
for, assisting tanker movement of crude oil into and out of
the oil terminal complex;

(2) “crude oil tanker’”’ means a tanker (as that term is defined
under section 2101 of title 46, United States Code)—
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(E) provide advice and recommendations to the Associa-
tion on port operations, policies and practices;
(F) recommend to the Association—

(i) standards and stipulations for permits and site-
specific regulations intended to minimize the impact of
the terminal facilities’ and crude oil tankers' oper-
ations in the vicinity of the terminal facilities;

(ii) modifications of terminal facility operations and
maintenance intended to minimize the risk and miti-
gate the impact of terminal facilities, operations in the
vicinity of the terminal facilities and to minimize the
risk of oil spills;

(iii) modifications of crude oil tanker operations and
maintenance in Prince William Sound and Cook Inlet
intended to minimize the risk and mitigate the impact
of oil spills; and

(iv) modifications to the oil spill prevention and
contingency plans for terminal facilities and for crude
oil tankers in Prince William Sound and Cook Inlet
intended to enhance the ability to prevent and respond
to an oil spill; and

(G) create additional committees of the Council as nec-
essary to carry out the above functions, including a sci-
entific and technical advisory committee to the Prince Wil-
liam Sound Council.

(7) No estoppEL.—No Council shall be held liable under State
or Federal law for costs or damages as a result of rendering
advice under this section. Nor shall any advice given by a voting
member of a Council, or program representative or agent, te

rounds for estopping the interests represented by the voting
ouncil members from seeking damages or other appropriate
relief.

(8) ScieNTIFIC WORK.—In carrying out its research, develop-
ment and monitoring functions, each Council is authorized to
conduct its own scientific research and shall review the sci-
entific work undertaken by or on behalf of the terminal opera-
tors or crude oil tanker operators as a result of a legal require-
ment to undertake that work. Each Council shall also review
the relevant scientific work undertaken by or on behalf of any
government entity relating to the terminal facilities or crude oil
tankers. To the extent possible, to avoid unnecessary duplica-
tion, each Council shall coordinate its independent scientific
work with the scientific work performed by or on behalf of the
terminal operators and with the scientific work performed by or
on behalf of the operators of the crude oil tankers.

(e) CoMMITTEE FOR TERMINAL AND OIiL TANKER OPERATIONS AND
ENVIRONMENTAL MONITORING.—

(1) MonN1TORING cOMMITTEE.—Each Council shall establish a
standing Terminal and Oil Tanker Operations and Environ-
mental Monitoring Committee (hereinafter in this section re-
ferred to as the “Monitoring Committee”) to devise and manage
a comprehensive program of monitoring the environmental
impacts of the operations of terminal facilities and of crude oil
tankers while operating in Prince William Sound and Cook
Inlet. The membership of the Monitoring Committee shall be
made up of members of the Council, citizens, and recognized
scientific experts selected by the Council.

(f) CoMMITTEE FOR OIL SPILL PREVENTION,
GENCY RESPONSE.—
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(2) Duries.—In fulfilling its responsibilities, the Monitoring
Committee shall—

(A) advise the Council on a monitoring strategy that will
permit early detection of environmental impacts of termi-
nal facility operations and crude oil tanker operations
while in Prince William Sound and Cook Inlet;

(B) develop monitoring programs and make recommenda-
tions to the Council on the implementation of those pro-
grams;

(C) at its discretion, select and contract with universities
and other scientific institutions to carry out specific mon-
itoring projects authorized by the Council pursuant to an
approved monitoring strategy;

(D) complete any other tasks assigned by the Council; and

(E) provide written reports to the Council which interpret
and assess the results of all monitoring grograms.

AFETY, AND EMER-

(1) TeEcHNICAL oOIL SPILL COMMITTEE.—Each Council shall
establish a standing technical committee (hereinafter referred
to as “Oil Spill Committee”) to review and assess measures
designed to prevent oil spills and the planning and prepared-
ness for responding to, containing, cleaning up, and mitigating
impacts of oil spills. The membership of the Oil Spill Committee
shall be made up of members of the Council, citizens, and
recognized technical experts selected by the Council.

(2) Duties.—In fulfilling its responsibilities, the Oil Spill
Committee shall—

(A) periodically review the respective oil spill prevention
and contingency plans for the terminal facilities and for the
crude oil tankers while in Prince William Sound or Cook
Inlet, in light of new technological developments and
changed circumstances;

(B) monitor periodic drills and testing of the oil spill
contingency plans for the terminal facilities and for crude
oil tankers while in Prince William Sound and Cook Inlet;

(C) study wind and water currents and other environ-
mental factors in the vicinity of the terminal facilities
which may affect the ability to prevent, respond to, contain,
and clean up an oil spill;

(D) identify highly sensitive areas which may require
specific protective measures in the event of a spill in Prince
William Sound or Cook Inlet;

(E) monitor developments in oil spill prevention, contain-
ment, response, and cleanup technology;

(F) periodically review port organization, operations, in-
cidents, and the adequacy and maintenance of vessel traffic
service systems designed to assure safe transit of crude oil
tankers pertinent to terminal operations;

(G) periodically review the standards for tankers bound
for, loading at, exiting from, or otherwise using the termi-
nal facilities;

(H) complete any other tasks assigned by the Council; and

(I) provide written reports to the Council outlining its
findings and recommendations.

(g) AGENCY CooPERATION.—On and after the expiration of the 180-
day period following the date of the enactment of this section, each

104 STAT. 549

Reports.

Reports.



104 STAT. 546

PUBLIC LAW 101-380—AUG. 18, 1990

facilities, the United States, and the State of Alaska to discuss
and to make recommendations concerning all permits, plans,
and site-specific regulations governing the activities and actions
of the terminal facilities which affect or may affect the environ-
ment in the vicinity of the terminal facilities and of crude oil
tankers calling at those facilities.

(4) DESIGNATION OF EXISTING ORGANIZATION.—The Secretary
may designate an existing nonprofit organization as an Associa-
tion under this subsection if the organization is organized to
meet the purposes of this section and consists of at least the
individuals listed in paragraph (2).

(d) REGIONAL CITIZENS' ADVISORY COUNCILS.—

(1) MeMmBERsSHIP.—There is established a Regional Citizens’
Advisory Council (hereinafter in this section referred to as the
“Council”) for each of the programs established by subsection

(2) MeMmBeRrsHIP.—Each Council shall be composed of voting
members and nonvoting members, as follows:

(A) VoTING MEMBERS.—Voting members shall be Alaska
residents and, except as provided in clause (vii) of this
paragraph, shall be appointed by the Governor of the State
of Alaska from a list of nominees provided by each of the
following interests, with one representative appointed to
represent each of the following interests, taking into consid-
eration the need for regional balance on the Council:

(i) Local commercial fishing industry organizations,
the members of which depend on the fisheries re-
sources of the waters in the vicinity of the terminal
facilities.

(ii) Aquaculture associations in the vicinity of the
terminal facilities.

(iii) Alaska Native Corporations and other Alaska
Native organizations the members of which reside in
the vicinity of the terminal facilities.

(iv) Environmental organizations the members of
which reside in the vicinity of the terminal facilities.

(v) Recreational organizations the members of which
reside in or use the vicinity of the terminal facilities.

(vi) The Alaska State Chamber of Commerce, to rep-
resent the locally based tourist industry.

(vii)I) For the Prince William Sound Terminal Facili-
ties Council, one representative selected by each of the
following municipalities: Cordova, Whittier, Seward,
Valdez, Kodiak, the Kodiak Island Borough, and the
Kenai Peninsula Borough.

(II) For the Cook Inlet Terminal Facilities Council,
one representative selected by each of the following
municipalities: Homer, Seldovia, Anchorage, Kenai,
Kodiak, the Kodiak Island Borough, and the Kenai
Peninsula Borough.

(B) NoNvoTING MEMBERS.—One ex-officio, nonvoting rep-
resentative shall be designated by, and represent, each of
the following:

(i) The Environmental Protection Agency.

(ii) The Coast Guard.

(iii) The National Oceanic and Atmospheric Adminis-
tration.
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(iv) The United States Forest Service.

(v) The Bureau of Land Management.

(vi) The Alaska Department of Environmental Con-
servation.

(vii) The Alaska Department of Fish and Game.

(viii) The Alaska Department of Natural Resources.

(ix) The Division of Emergency Services, Alaska
Department of Military and Veterans Affairs.

(3) TERMS.—

(A) DUrATION OF couNcis.-—The term of the Councils
shall continue throughout the life of the operation of the
Trans-Alaska Pipeline System and so long as oil is trans-
ported to or from Cook Inlet.

(B) THREE YEARS.—The voting members of each Council
shall be appointed for a term of 3 years except as provided
for in subparagraph (C).

(C) INniTiaL APPOINTMENTS.—The terms of the first
appointments shall be as follows:

(i) For the appointments by the Governor of the State
of Alaska, one-third shall serve for 3 years, one-third
shall serve for 2 years, and one-third shall serve for one
year.

(ii) For the representatives of municipalities required
by subsection (d)(2)(A)(vii), a drawing of lots among the
appointees shall determine that one-third of that group
serves for 3 years, one-third serves for 2 years, and the
remainder serves for 1 year.

(4) SELF-GOVERNING.—Each Council shall elect its own chair-
person, select its own staff, and make policies with regard to its
internal operating procedures. After the initial organizational
meeting called by the Secretary under subsection (i), each Coun-
cil shall be self-governing.

(5) DUAL MEMBERSHIP AND CONFLICTS OF INTEREST PROHIB-
ITED.—(A) No individual selected as a member of the Council
shall serve on the Association.

(B) No individual selected as a voting member of the Council
shall be engaged in any activity which might conflict with such
individual carrying out his functions as a member thereof.

(6) DuTies.—Each Council shall—

(A) provide advice and recommendations to the Associa-
tion on policies, permits, and site-specific regulations relat-
ing to the operation and maintenance of terminal facilities
and crude oil tankers which affect or may affect the
environment in the vicinity of the terminal facilities;

(B) monitor through the committee established under
subsection (e), the environmental impacts of the operation
of the terminal facilities and crude oil tankers;

(C) monitor those aspects of terminal facilities’ and crude
oil tankers' operations and maintenance which affect or
may affect the environment in the vicinity of the terminal
facilities;

(D) review through the committee established under
subsection (f), the adequacy of oil spill prevention and
contingency plans for the terminal facilities and the ade-
quacy of oil spill prevention and contingency plans for
crude oil tankers, operating in Prince William Sound or in
Cook Inlet;
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(h) StaTus oF EMPLOYEEs.—Employees of the Institute shall not,
by reason of such employment, be considered to be employees of the
Federal Government for any purpose.

(i) TERMINATION.—The Institute shall terminate 10 years after the
date of the enactment of this Act.

(j) Use oF Funps.—All funds authorized for the Institute shall be
provided through the National Oceanic and Atmospheric Adminis-
tration. No funds made available to carry out this section may be
used to initiate litigation. No funds made available to carry out this
section may be used for the acquisition of real property (including
buildings) or construction of any building. No more than 20 percent
of funds made available to carry out this section may be used to
lease necessary facilities and to administer the Institute. None of
the funds authorized by this section shall be used for any purpose
other than the functions specified in subsection (b).

(k) REsearcH.—The Institute shall publish and make available to
any person upon request the results of all research, educational, and
demonstration projects conducted by the Institute. The Adminis-
trator shall provide a copy of all research, educational, and dem-
onstration projects conducted by the Institute to the National Oce-
anic and Atmospheric Administration.

(1) DEFINITIONS.—In this section, the term “Prince William Sound
and its adjacent waters” means such sound and waters as generally
depicted on the map entitled “EXXON VALDEZ oil spill dated
March 1990”.

SEC. 5002. TERMINAL AND TANKER OVERSIGHT AND MONITORING.

(a) SHORT TITLE AND FINDINGS.—

(1) SnorT TITLE.—This section may be cited as the ““Oil Termi-
nal and Oil Tanker Environmental Oversight and Monitoring
Act of 1990”.

(2) FiNpINGs.—The Congress finds that—

(A) the March 24, 1989, grounding and rupture of the
fully loaded oil tanker, the EXXON VALDEZ, spilled 11
million gallons of crude oil in Prince William Sound, an
environmentally sensitive area;

(B) many people believe that complacency on the part of
the industry and government personnel responsible for
monitoring the operation of the Valdez terminal and vessel
traffic in Prince William Sound was one of the contributing
factors to the EXXON VALDEZ oil spill;

(C) one way to combat this complacency is to involve local
citizens in the process of preparing, adopting, and revising
oil spill contingency plans; '

(D) a mechanism should be established which fosters the
long-term partnership of industry, government, and local
communities in overseeing compliance with environmental
concerns in the operation of crude oil terminals;

(E) such a mechanism presently exists at the Sullom Voe
terminal in the Shetland Islands and this terminal should
serve as a model for others;

(F) because of the effective partnership that has devel-
oped at Sullom Voe, Sullom Voe is considered the safest
terminal in Europe;

(G) the present system of regulation and oversight of
crude oil terminals in the United States has degenerated
into a process of continual mistrust and confrontation;
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(H) only when local citizens are involved in the process
will the trust develop that is necessary to change the
present system from confrontation to consensus;

(I) a pilot program patterned after Sullom Voe should be
established in Alaska to further refine the concepts and
relationships involved; and

(J) similar programs should eventually be established in
other major crude oil terminals in the United States be-
cause the recent oil spills in Texas, Delaware, and Rhode
Island indicate that the safe transportation of crude oil is a
national problem.

(b) DEMONSTRATION PROGRAMS.—

(1) EstaBLISHMENT.—There are established 2 Oil Terminal
and Oil Tanker Environmental Oversight and Monitoring Dem-
onstration Programs (hereinafter referred to as “Programs”) to
be carried out in the State of Alaska.

(2) Apvisory FUNCTION.—The function of these Programs
shall be advisory only.

(3) Purrose.—The Prince William Sound Program shall be
responsible for environmental monitoring of the terminal facili-
ties in Prince William Sound and the crude oil tankers operat-
ing in Prince William Sound. The Cook Inlet Program shall be
responsible for environmental monitoring of the terminal facili-
ties and crude oil tankers operating in Cook Inlet located South
of the latitude at Point Possession and North of the latitude at
Amatuli Island, including offshore facilities in Cook Inlet.

(4) Surts BARRED.—No program, association, council, commit-
tee or other organization created by this section may sue any
person or entity, public or private, concerning any matter aris-
ing under this section except for the performance of contracts.

(¢) O TerMINAL FaciuiTies AND OiL TANKER OPERATIONS
ASSOCIATION.—

(1) EstaBLISHMENT.—There is established an Oil Terminal
Facilities and Oil Tanker Operations Association (hereinafter in
this section referred to as the ‘“Association”) for each of the
Programs established under subsection (b).

(2) MEMmBERsHIP.—Each Association shall be comprised of 4
individuals as follows:

(A) One individual shall be designated by the owners and
operators of the terminal facilities and shall represent
those owners and operators.

(B) One individual shall be designated by the owners and
operators of the crude oil tankers calling at the terminal
facilities and shall represent those owners and operators.

(C) One individual shall be an employee of the State of
Alaska, shall be designated by the Governor of the State of
Alaska, and shall represent the State government.

(D) One individual shall be an employee of the Federal
Government, shall be designated by the President, and
shall represent the Federal Government.

(3) ResponsiBILITIES.—Each Association shall be responsible
for reviewing policies relating to the operation and mainte-
nance of the oil terminal facilities and crude oil tankers which
affect or may affect the environment in the vicinity of their
respective terminals. Each Association shall provide a forum
among the owners and operators of the terminal facilities, the
owners and operators of crude oil tankers calling at those
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TITLE V—PRINCE WILLIAM SOUND
PROVISIONS

SEC.5001. OIL SPILL RECOVERY INSTITUTE.

(a) EsTaBLISHMENT OF INsTITUTE.—The Secretary of Commerce
shall provide for the establishment of a Prince William Sound Oil
Spill Recovery Institute (hereinafter in this section referred to as
the “Institute”) to be administered by the Secretary of Commerce
through the Prince William Sound Science and Technology Institute
and located in Cordova, Alaska.

(b) Functions.—The Institute shall conduct research and carry
out educational and demonstration projects designed to—

(1) identify and develop the best available techniques, equip-
ment, and materials for dealing with oil spills in the arctic and
subarctic marine environment; and

(2) complement Federal and State damage assessment efforts
and determine, document, assess, and understand the long-
range effects of the EXXON VALDEZ oil spill on the natural
resources of Prince William Sound and its adjacent waters (as
generally depicted on the map entitled “EXXON VALDEZ oii
spill dated March 1990”), and the environment, the economy,
and the lifestyle and well-being of the people who are dependent
on them, except that the Institute shall not conduct studies or
make recommendations on any matter which is not directly
related to the EXXON VALDEZ oil spill or the effects thereof.

(c) Apvisory Boarp.—

(1) IN GeNERaL.—The policies of the Institute shall be deter-
mined by an advisory board, composed of 18 members appointed
as follows:

(A) One representative appointed by each of the Commis-
sioners of Fish and Game, Environmental Conservation,
Natural Resources, and Commerce and Economic Develop-
ment of the State of Alaska, all of whom shall be State
employees.

(B) One representative appointed by each of —

(i) the Secretaries of Commerce, the Interior, Agri-
culture, Transportation, and the Navy; and
(ii) the Administrator of the Environmental Protec-
tion Agency;
all of whom shall be Federal employees.

(C) 4 representatives appointed by the Secretary of Com-
merce from among residents of communities in Alaska that
were affected by the EXXON VALDEZ oil spill who are
knowledgeable about fisheries, other local industries, the
marine environment, wildlife, public health, safety, or edu-
cation. At least 2 of the representatives shall be appointed
from among residents of communities located in Prince
William Sound. The Secretary shall appoint residents to
serve terms of 2 years each, from a list of 8 qualified
individuals to be submitted by the Governor of the State of
Alaska based on recommendations made by the governing
body of each affected community. Each affected community
may submit the names of 2 qualified individuals for the
Governor’s consideration. No more than 5 of the 8 qualified
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persons recommended by the Governor shall be members of
the same political party.

(D) 3 Alaska Natives who represent Native entities af-
fected by the EXXON VALDEZ oil spill, at least one of
whom represents an entity located in Prince William
Sound, to serve terms of 2 years each from a list of 6
qualified individuals submitted by the Alaska Federation of
Natives.

(E) One nonvoting representative of the Institute of
Marine Science.

(F) One nonvoting representative appointed by the Prince
William Sound Science and Technology Institute.

(2) CHAIRMAN.—The representative of the Secretary of Com-
merce shall serve as Chairman of the Advisory Board.

(3) Povicies.—Policies determined by the Advisory Board
under this subsection shall include policies for the conduct and
support, through contracts and grants awarded on a nationally
competitive basis, of research, projects, and studies to be sup-
ported by the Institute in accordance with the purposes of this
section.

(d) ScienTiFIC AND TECHNICAL COMMITTEE.—

(1) IN GeENERAL.—The Advisory Board shall establish a sci-
entific and technical committee, composed of specialists in mat-
ters relating to oil spill containment and cleanup technology,
arctic and subarctic marine ecology, and the living resources
and socioeconomics of Prince William Sound and its adjacent
waters, from the University of Alaska, the Institute of Marine
Science, the Prince William Sound Science and Technology
Institute, and elsewhere in the academic community.

(2) Functions.—The Scientific and Technical Committee shall
provide such advice to the Advisory Board as the Advisory
Board shall request, including recommendations regarding the
conduct and support of research, projects, and studies in accord-
ance with the purposes of this section. The Advisory Board shall
not request, and the Committee shall not provide, any advice
which is not directly related to the EXXON VALDEZ oil spill or
the effects thereof.

(e) DIRECTOR.--The Institute shall be administered by a Director
appointed by the Secretary of Commerce. The Prince William Sound
Science and Technology Institute, the Advisory Board, and the
Scientific and Technical Committee may each submit independent
recommendations for the Secretary’s consideration for appointment
as Director. The Director may hire such staff and incur such ex-
penses on behalf of the Institute as are authorized by the Advisory
Board.

() EvaLuaTioN.—The Secretary of Commerce may conduct an
ongoing evaluation of the activities of the Institute to ensure that
funds received by the Institute are used in a manner consistent with
this section.

(g) Aupit.—The Comptroller General of the United States, and
any of his or her duly authorized representatives, shall have access,
for purposes of audit and examination, to any books, documents,
papers, and records of the Institute and its administering agency
that are pertinent to the funds received and expended by the
Institute and its administering agency.
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shall take into account the nature, circumstances, extent, and grav-
ity of the violation, the degree of culpability, any history of prior
violation, ability to pay, and such other matters as justice may
require. The President may compromise, modify, or remit, with or
without conditions, any civil penalty which is subject to imposition
or which had been imposed under this paragraph. If any person
fails to pay an assessed civil penalty after it has become final,
the President may refer the matter to the Attorney General for
collection.

(b) JubpiciaL.—In addition to, or in lieu of, assessing a penalty
under subsection (a), the President may request the Attorney Gen-
eral to secure such relief as necessary to compel compliance with
this section 1016, including a judicial order terminating operations.
The district courts of the United States shall have jurisdiction to
grant any relief as the public interest and the equities of the case
may require.

SEC. 4304. DEPOSIT OF CERTAIN PENALTIES INTO OIL SPILL LIABILITY
TRUST FUND.

Penalties paid pursuant to section 311 of the Federal Water
Pollution Control Act, section 309(c) of that Act, as a result of
violations of section 311 of that Act, and the Deepwater Port Act of
1974, shall be deposited in the Oil Spill Liability Trust Fund created
under section 9509 of the Internal Revenue Code of 1986 (26 U.S.C.
9509).

SEC. 4305. INSPECTION AND ENTRY.

Section 311(m) of the Federal Water Pollution Control Act (33
U.S.C. 1321(m)) is amended to read as follows:
“(m) ADMINISTRATIVE PROVISIONS.—

“(1) For vEssELs.—Anyone authorized by the President to
enforce the provisions of this section with respect to any vessel
may, except as to public vessels—

“(A) board and inspect any vessel upon the navigable
waters of the United States or the waters of the contiguous
zone,

“(B) with or without a warrant, arrest any person who in
the presence or view of the authorized person violates the
provisions of this section or any regulation issued there-
under, and

“(C) execute any warrant or other process issued by an
officer or court of competent jurisdiction.

“(2) FOR FACILITIES.—

“(A) RECORDKEEPING.—Whenever required to carry out
the purposes of this section, the Administrator or the Sec-
retary of the Department in which the Coast Guard is
operating shall require the owner or operator of a facility to
which this section applies to establish and maintain such
records, make such reports, install, use, and maintain such
monitoring equipment and methods, and provide such other
information as the Administrator or Secretary, as the case
may be, may require to carry out the objectives of this
section.

‘“(B) ENTRY AND INSPECTION.—Whenever required to carry
out the purposes of this section, the Administrator or the
Secretary of the Department in which the Coast Guard is
operating or an authorized representative of the Adminis-
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trator or Secretary, upon presentation of appropriate
credentials, may—

‘(i) enter and inspect any facility to which this sec-
tion applies, including any facility at which any records
are required to be maintained under subparagraph (A);
and

‘(i) at reasonable times, have access to and copy any
records, take samples, and inspect any monitoring
equipment or methods required under subparagraph
(A).

“(C) ARRESTS AND EXECUTION OF WARRANTS.—Anyone au-
thorized by the Administrator or the Secretary of the
department in which the Coast Guard is operating to en-
force the provisions of this section with respect to any
facility may—

“(i) with or without a warrant, arrest any person who
violates the provisions of this section or any regulation
issued thereunder in the presence or view of the person
so authorized; and

“(ii) execute any warrant or process issued by an
officer or court of competent jurisdiction.

“(D) PuBLIc AcCEss.—Any records, reports, or information
obtained under this paragraph shall be subject to the same
public access and disclosure requirements which are ap-
plicable to records, reports, and information obtained
pursuant to section 308.”.

SEC. 4306. CIVIL ENFORCEMENT UNDER FEDERAL WATER POLLUTION
CONTROL ACT.

Section 311(e) of the Federal Water Pollution Control Act (33
U.S.C. 1321) is amended to read as follows:
“(e) CiviL ENFORCEMENT.—

“(1) ORDERS PROTECTING PUBLIC HEALTH.—In addition to any
action taken by a State or local government, when the President
determines that there may be an imminent and substantial
threat to the public health or welfare of the United States,
including fish, shellfish, and wildlife, public and private prop-
erty, shorelines, beaches, habitat, and other living and
nonliving natural resources under the jurisdiction or control of
the United States, because of an actual or threatened discharge
of oil or a hazardous substance from a vessel or facility in
violation of subsection (b), the President may—

“(A) require the Attorney General to secure any relief
from any person, including the owner or operator of the
vessel or facility, as may be necessary to abate such
endangerment; or

‘“(B) after notice to the affected State, take any other
action under this section, including issuing administrative
orders, that may be necessary to protect the public health
and welfare.

“(2) JURISDICTION OF DISTRICT COURTS.—The district courts of
the United States shall have jurisdiction to grant any relief
under this subsection that the public interest and the equities of
the case may require.”
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(1) in subsection (b) by striking “shall be fined not more than
$5,000, imprisoned for not more than one year, or both.”, and
inserting ‘“‘commits a class A misdemeanor.”; and

(2) in subsection (c)—

(A) by striking
paragraph (1);

“, shall be” in the matter preceding

(B) by inserting “is”’ before ‘“‘liable” in paragraph (1); and

(C) by amending paragraph (2) to read as follows:

“(2) commits a class A misdemeanor.”.

(b) INspECTIONSs.—Section 3318 of title 46, United States Code, is
amended—

(1) in subsection (b) by striking “‘shall be fined not more than
$10,000, imprisoned for not more than 5 years, or both.” and
inserting ‘“‘commits a class D felony.”;

(2) in subsection (c) by striking “shall be fined not more than
$5,000, imprisoned for not more ‘than 5 years, or both.” and
inserting “‘commits a class D felony.”;

(3) in subsection (d) by striking ‘“shall be fined not more than
$5,000, imprisoned for not more than 5 years, or both.” and
inserting “‘commits a class D felony.”’;

(4) in subsection (e) by striking “shall be fined not more than
$10,000, imprisoned for not more than 2 years, or both.” and
inserting ‘“‘commits a class A misdemeanor.”’; and

(5) in the matter preceding paragraph (1) of subsection (f) by
striking “shall be fined not less than $1,000 but not more than
$10,000, and imprisoned for not less than 2 years but not more
than 5 years,” and inserting ‘“‘commits a class D felony.”.

(c) CARRIAGE OF LiQuip BuLk DANGEROUS CARGOES.—Section 3718
of title 46, United States Code, is amended—

(1) in subsection (b) by striking ‘“shall be fined not more than
$50,000, imprisoned for not more than 5 years, or both.” and
inserting “‘commits a class D felony.”’; and

(2) in subsection (c) by striking “shall be fined not more than
$100,000, imprisoned for not more than 10 years, or both.” and
inserting ‘“‘commits a class C felony.”.

(d) Loap LiNEs.—Section 5116 of title 46, United States Code, is
amended-—

(1) in subsection (d) by striking ‘“‘shall be fined not more than
$10,000, imprisoned for not more than one year, or both.” and
inserting ‘“‘commits a class A misdemeanor.”’; and

(2) in subsection (e) by striking ‘“‘shall be fined not more than
$10,000, imprisoned for not more than 2 years, or both.” and
inserting “‘commits a class A misdemeanor.”.

(e) COMPLEMENT OF INSPECTED VESSELS.—Section 8101 of title 46,
United States Code, is amended—

(1) in subsection (e) by striking “$50” and inserting ‘“$1,000”’;

(2) in subsection (f) by striking “$100, or, for a deficiency of a
licensed individual, a penalty of $500.” and inserting ‘“$10,000.”;

and
(3) in subsection (g) by striking “$500.” and inserting
“$10,000.”.
(f) WatcHEs.—Section 8104 of title 46, United States Code, is
amended—
(1) in subsection (i) by striking “$100.” and inserting
“$10,000.”; and

(2) in subsection (j) by striking “$500.” and inserting
“$10,000.”.
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(g) CoasTwiSE P1LoTAGE.—Section 8502 of title 46, United States
Code, is amended—
(1) in subsection (e) by striking “$500.” and inserting

““$10,000.”; and
(2) in subsection (f) by striking “$500.” and inserting
“$10,000.”.

(h) ForelGN COMMERCE PILOTAGE—Section 8503(e) of title 46,
United States Code, is amended by striking ‘‘shall be fined not more
than $50,000, imprisoned for not more than five years, or both.” and
inserting ‘“‘commits a class D feleny.”.

(1) CREW REQUIREMENTs.—Section 8702(e) of title 46, United States
Code, is amended by striking “$500.” and inserting “$10,000.”.

(j) PorTs AND WATERWAYS SAFETY AcT.—Section 13(b) of the Port
and Waterways Safety Act (33 U.S.C. 1232(b)) is amended—

(1) in paragraph (1) by striking ‘“‘shall be fined not more than
$50,000 for each violation or imprisoned for not more than five
years, or both.” and inserting ‘“commits a class D felony.”; and

(2) in paragraph (2) by striking “shall, in lieu of the penalties
prescribed in paragraph (1), be fined not more than $100,000, or
imprisoned for not more than 10 years, or both.” and inserting
“commits a class C felony.”.

(k) VESSEL NAVIGATION.---Section 4 of the Act of April 28, 1908 (33
U.S.C. 1236) is amended—

(1) in subsection (b) by striking “3$500.” and inserting

“$5,000.”;

(2) in subsection (c) by striking *$500,” and inserting
“$5,000,”; and

(3) in subsection (d) by striking '$250.” and inserting
“$2,500.".

() INTERVENTION ON THE HiGn Seas Act.--Section 12(a) of the
Intervention of the High Seas Act (33 U.S.C. 1481(a)) is amended—-
(1) in the matter preceding paragraph (1) by striking ‘“Any
person who”’ and 1nserting “A person commits a class A mis-
demeanor if that person’’; and
(2) in paragraph (3) by striking “, shall be fined not more than
$10,000 or imprisoned not more than one year, or both”.

(m) DEEPWATER PORT AcT OF 1974.-—Section 15(a) of the Deep-
water Port Act of 1974 (33 U.S.C. 1514(a)) is amended by striking
“shall on conviction be fined not more than $25,000 for each day of
violation or imprisoned for not more than | year, or both.’” and
inserting ‘‘commits a class A misdemeanor for each day of viola-
tion.”.

(n) Act To PREVENT PoLLUTION FROM SHips.-—Section 9(a) of the
Act to Prevent Pollution from Ships (33 U.S.C. 1908(a)) is amended
by striking “shall, for each violation, be fined not more than $50,000
or be imprisoned for not more than 5 years, or both.” and inserting
“commits a class D felony.”.

SEC. 4303. FINANCIAL RESPONSIBILITY CIVIL. PENALTIES.

(a) ADMINISTRATIVE—Any person who, after notice and an oppor-
tunity for a hearing, is found to have failed to comply with the
requirements of section 1016 or the regulations issued under that
section, or with a denial or detention order issued under subsection
(€)(2) of that section, shall be liable to the United States for a civil
penalty, not to exceed $25.000 per day of violation. The amount of
the civil penalty shall be assessed by the President by written
notice. In determining the amount of the penalty, the President
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penalties for the same violation unless the Administrator’s
or Secretary’s assessment of the penalty constitutes an
abuse of discretion.

“(H) CoLLEcTION.—If any person fails to pay an assess-
ment of a civil penalty—

“(i) after the assessment has become final, or
“(ii) after a court in an action brought under
subparagraph (G) has entered a final judgment in favor
of the Administrator or Secretary, as the case may be,
the Administrator or Secretary shall request the Attorney
General to bring a civil action in an appropriate district
court to recover the amount assessed (plus interest at cur-
rently prevailing rates from the date of the final order or
the date of the final judgment, as the case may be). In such
an action, the validity, amount, and appropriateness of such
penalty shall not be subject to review. Any person who fails
to pay on a timely basis the amount of an assessment of a
civil penalty as described in the first sentence of this
subparagraph shall be required to pay, in addition to such
amount and interest, attorneys fees and costs for collection
proceedings and a quarterly nonpayment penalty for each
quarter during which such failure to pay persists. Such
nonpayment penalty shall be in an amount equal to 20
percent of the aggregate amount of such person’s penalties
and nonpayment penalties which are unpaid as of the
beginning of such quarter.

“(I) SuppoENAS.—The Administrator or Secretary, as the
case may be, may issue subpoenas for the attendance and
testimony of witnesses and the production of relevant
papers, books, or documents in connection with hearings
under this paragraph. In case of contumacy or refusal to
obey a subpoena issued pursuant to this subparagraph and
served upon any person, the district court of the United
States for any district in which such person is found, re-
sides, or transacts business, upon application by the United
States and after notice to such person, shall have jurisdic-
tion to issue an order requiring such person to appear and
give testimony before the administrative law judge or to
appear and produce documents before the administrative
law judge, or both, and any failure to obey such order of the
court may be punished by such court as a contempt thereof.

“(7) CIVIL PENALTY ACTION.—

“(A) DISCHARGE, GENERALLY.—Any person who is the
owner, operator, or person in charge of any vessel, onshore
facility, or offshore facility from which oil or a hazardous
substance is discharged in violation of paragraph (3), shall
be subject to a civil penalty in an amount up to $25,000 per
day of violation or an amount up to $1,000 per barrel of oil
or unit of reportable quantity of hazardous substances dis-
charged.

“(B) FAILURE TO REMOVE OR COMPLY.—Any person de-
scribed in subparagraph (A) who, without sufficient cause—-

‘() fails to properly carry out removal of the dis-
charge under an order of the President pursuant to
subsection (c); or )

“(ii) fails to comply with an order pursuant to subsec-
tion (e)1)(B);
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shall be subject to a civil penalty in an amount up to
$25,000 per day of violation or an amount up to 3 times the
costs incurred by the Oil Spill Liability Trust Fund as a
result of such failure.

“(C) FAILURE TO COMPLY WITH REGULATION.—Any person
who fails or refuses to comply with any regulation issued
under subsection (j) shall be subject to a civil penalty in an
amount up to $25,000 per day of violation.

‘(D) GROss NEGLIGENCE.—In any case in which a violation
of paragraph (3) was the result of gross negligence or willful
misconduct of a person described in subparagraph (A), the
person shall be subject to a civil penalty of not less than
$100,000, and not more than $3,000 per barrel of oil or unit
of reportable quantity of hazardous substance discharged.

“(E) JUrIsDICTION.—An action to impose a civil penalty
under this paragraph may be brought in the district court
of the United States for the district in which the defendant
is located, resides, or is doing business, and such court shall
have jurisdiction to assess such penalty.

“(F) LiMmiTaTION.—A person is not liable for a civil pen-
alty under this paragraph for a discharge if the person has
been assessed a civil penalty under paragraph (6) for the
discharge.

“(8) DETERMINATION OF AMOUNT.—In determining the amount
of a civil penalty under paragraphs (6) and (7), the Adminis-
trator, Secretary, or the court, as the case may be, shall consider
the seriousness of the violation or violations, the economic
benefit to the violator, if any, resulting from the violation, the
degree of culpability involved, any other penalty for the same
incident, any history of prior violations, the nature, extent, and
degree of success of any efforts of the violator to minimize or
mitigate the effects of the discharge, the economic impact of the
penalty on the violator, and any other matters as justice may
require.

“(9) MrTiGATION OF DAMAGE.—In addition to establishing a
penalty for the discharge of oil or a hazardous substance, the
Administrator or the Secretary of the department in which the
Coast Guard is operating may act to mitigate the damage to the
public health or welfare caused by such discharge. The cost of
such mitigation shall be deemed a cost incurred under subsec-
tion (c) of this section for the removal of such substance by the
United States Government.

“(10) RECOVERY OF REMOVAL coSTS.—Any costs of removal
incurred in connection with a discharge excluded by subsection
(@)2)(C) of this section shall be recoverable from the owner or
operator of the source of the discharge in an action brought
under section 309(b) of this Act.

“(11) LimrraTioN.—Civil penalties shall not be assessed under
both this section and section 309 for the same discharge.”.

(c) CriMINAL PENALTIES.—Section 309(c) of the Federal Water
Pollution Control Act (33 U.S.C. 1319(c)) is amended by inserting
after “308,” each place it appears the following: “311(b)(3),”.

SEC. 4302. OTHER PENALTIES.

(a) NEGLIGENT OPERATIONS.—Section 2302 of title 46, United
States Code, is amended—
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may be assessed a class I or class II civil penalty by the
Secretary of the department in which the Coast Guard is
operating or the Administrator.

“(B) CLASSES OF PENALTIES.—

“@i) Crass 1.—The amount of a class I civil penalty
under subparagraph (A) may not exceed $10,000 per
violation, except that the maximum amount of any
class I civil penalty under this subparagraph shall not
exceed $25,000. Before assessing a civil penalty under
this clause, the Administrator or Secretary, as the case
may be, shall give to the person to be assessed such
penalty written notice of the Administrator’s or Sec-
retary's proposal to assess the penalty and the oppor-
tunity to request, within 30 days of the date the notice
is received by such person, a hearing on the proposed
penalty. Such hearing shall not be subject to section
554 or 556 of title 5, United States Code, but shall
provide a reasonable opportunity to be heard and to
present evidence.

“(ii) CLass 11.—The amount of a class II civil penalty
under subparagraph (A) may not exceed $10,000 per
day for each day during which the violation continues;
except that the maximum amount of any class II civil
prnalty under this subparagraph shall not exceed
$125,000. Except as otherwise provided in this subsec-
tion, a class II civil penalty shall be assessed and
collected in the same manner, and subject to the same
provisions, as in the case of civil penalties assessed and
collected after notice and opportunity for a hearing on
the record in accordance with section 554 of title 5,
United States Code. The Administrator and Secretary
may issue rules for discovery procedures for hearings
under this paragraph.

“(C) RIGHTS OF INTERESTED PERSONS.—

‘(i) PuBLic NoTicE.—Before issuing an order assess-
ing a class II civil penalty under this paragraph the
Administrator or Secretary, as the case may be, shall
provide public notice of and reasonable opportunity to
comment on the proposed issuance of such order.

“(ii) PRESENTATION OF EVIDENCE.—Any person who
comments on a proposed assessment of a class II civil
penalty under this paragraph shall be given notice of
any hearing held under this paragraph and of the order
assessing such penalty. In any hearing held under this
paragraph, such person shall have a reasonable oppor-
tunity to be heard and to present evidence.

“(ii1) RIGHTS OF INTERESTED PERSONS TO A HEARING.—
If no hearing is held under subparagraph (B) before
issuance of an order assessing a class II civil penalty
under this paragraph, any person who commented on
the proposed assessment may petition, within 30 days
after the issuance of such order, the Administrator or
Secretary, as the case may be, to set aside such order
and to provide a hearing on the penalty. If the evidence
presented by the petitioner in support of the petition is
material and was not considered in the issuance of the
order, the Administrator or Secretary shall imme-
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diately set aside such order and provide a hearing in
accordance with subparagraph (B)(ii). If the Adminis-
trator or Secretary denies a hearing under this clause,
the Administrator or Secretary shall provide to the
petitioner, and publish in the Federal Register, notice
of and the reasons for such denial.

“(D) FINALITY OF ORDER.—An order assessing a class ]
civil penalty under this paragraph shall become final 30
days after its issuance unless a petition for judicial review
is filed under subparagraph (G) or a hearing is requested
under subparagraph (C)(iii). If such a hearing is denied,
such order shall become final 30 days after such denial.

“(E) EFFecT OF oRDER.—Action taken by the Adminis-
trator or Secretary, as the case may be, under this para-
graph shall not affect or limit the Administrator’s or Sec-
retary’s authority to enforce any provision of this Act;
except that any violation—

“(i) with respect to which the Administrator or Sec-
retary has commenced and is diligently prosecuting an
action to assess a class II civil penalty under this
paragraph, or

“(i1) for which the Administrator or Secretary has
issued a final order assessing a class II civil penalty not
subject to further judicial review and the violator has
paid a penalty assessed under this paragraph,

shall not be the subject of a civil penalty action under
section 309(d), 309(g), or 505 of this Act or under paragraph
(n.

“(F) EFFECT OF ACTION ON COMPLIANCE.—No action by the
Administrator or Secretary under this paragraph shall
affect any person’s obligation to comply with any section of
this Act.

“(G) JUDICIAL REVIEW.—Any person against whom a civil
penalty is assessed under this paragraph or who com-
mented on the proposed assessment of such penalty in
accordance with subparagraph (C) may obtain review of
such assessment--—

“(1) in the case of assessment of a class | civil penalty,
in the United States District Court for the District of
Columbia or in the district in which the violation is
alleged to have occurred, or

“(i1) in the case of assessment of a class I civil
penalty, in United States Court of Appeals for the
District of Columbia Circuit or for any other circuit in
which such person resides or transacts business,

by filing a notice of appeal in such court within the 30-day
period beginning on the date the civil penalty order is
issued and by simultaneously sending a copy of such notice
by certified mail to the Administrator or Secretary, as the
case may be, and the Attorney General. The Administrator
or Secretary shall promptly file in such court a certified
copy of the record on which the order was issued. Such
court shall not set aside or remand such order unless there
is not substantial evidence in the record, taken as a whole,
to support the finding of a violation or unless the Adminis-
trator’s or Secretary’s assessment of the penalty constitutes
an abuse of discretion and shall not impose additional civil
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(B) Not later than 18 months after the date of the enactment
of this Act, each Area Committee established under that section
shall submit to the President the Area Contingency Plan re-
quired under that section.

(C) Not later than 24 months after the date of the enactment
of this Act, the President shall—

(i) promptly review each plan;

(ii) require amendments to any plan that does not meet
the requirements of section 311(j)(4) of the Federal Water
Pollution Control Act; and

(iii) approve each plan that meets the requirements of
that section.

(2) NaTIONAL RESPONSE UNIT.—Not later than one year after
the date of the enactment of this Act, the Secretary of the
department in which the Coast Guard is operating shall estab-
lish a National Response Unit in accordance with section
311(3)(2) of the Federal Water Pollution Control Act, as amended
by this Act.

(3) COAST GUARD DISTRICT RESPONSE GROUPS.—Not later than 1
year after the date of the enactment of this Act, the Secretary of
the department in which the Coast Guard is operating shall
establish Coast Guard District Response Groups in accordance
with section 311()3) of the Federal Water Pollution Control
Act, as amended by this Act.

(4) TANK VESSEL AND FACILITY RESPONSE PLANS; TRANSITION
PROVISION; EFFECTIVE DATE OF PROHIBITION.—(A) Not later than
24 months after the date of the enactment of this Act, the
President shall issue regulations for tank vessel and faciiitv
response plans under section 311(j)(5) oif the Federai Water
Pollution Control Act, as amended by this Act.

(B) During the period beginning 30 months after the date of
the enactment of this paragraph and ending 36 months after
that date of enactment, a tank vessel or facility for which a
response plan is required to be prepared under section 311()(5)
of the Federal Water Pollution Control Act, as amended by this
Act, may not handle, store, or transport oil unless the owner or
operator thereof has submitted such a plan to the President.

(C) Subparagraph (E) of section 311()(5) of the Federal Water
Pollution Control Act, as amended by this Act, shall take effect
36 months after the date of the enactment of this Act.

(c) StaTE LAw NoT PrREEMPTED.— Section 311(0)(2) of the Federal
Water Pollution Control Act (33 U.S.C. 1321(0)(2)) is amended by
inserting before the period the following: “, or with respect to any
removal activities related to such discharge”.

SEC. 4203. COAST GUARD VESSEL DESIGN.

The Secretary shall ensure that vessels designed and constructed
to replace Coast Guard buoy tenders are equipped with oil skimming
systems that are readily available and operable, and that com-
plement the primary mission of servicing aids to navigation.

SEC. 4204. DETERMINATION OF HARMFUL QUANTITIES OF OIL AND
HAZARDOUS SUBSTANCES.

Section 311(b)(4) of the Federal Water Pollution Control Act (33
U.S.C. 1321(b)(4)) is amended by inserting ‘“or the environment”
after “the public health or welfare”.
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SEC. 4205. COASTWISE OIL SPILL RESPONSE COOPERATIVES.
Section 12106 of title 46, United States Code, is amended by

.adding at the end the following:

“(d)1) A vessel may be issued a certificate of documentation with
a coastwise endorsement if—

“(A) the vessel is owned by a not-for-profit oil spill response
cooperative or by members of such a cooperative who dedicate
the vessel to use by the cooperative;

“(B) the vessel is at least 50 percent owned by persons or
entities described in section 12102(a) of this title;

“(C) the vessel otherwise qualifies under section 12106 to be
employed in the coastwise trade; and

“(D) use of the vessel is restricted to—

“(i) the deployment of equipment, supplies, and personnel
to recover, contain, or transport oil discharged into the
navigable waters of the United States, or within the Exclu-
sive Economic Zone, or

“(ii) for training exercises to prepare to respond to such a
discharge.

“(2) For purposes of the first proviso of section 27 of the Merchant
Marine Act, 1920, section 2 of the Shipping Act of 1916, and section
12102(a) of this title, a vessel meeting the criteria of this subsection
ghall be considered to be owned exclusively by citizens of the United

tates.”.

Subtitle C—Penalties and Miscellaneous

SEC. 4301. FEDERAL WATERPOLLUTION CONTROL ACT PENALTIES.

(a) NoTic TO STATE AND FAILURE To REPORT.—Section 311(b)(5) of
the Federal Water Pollution Control Act (33 U.S.C. 1321(b)(5)) is
amended—

(1) by inserting after the first sentence the following: “The
Federal agency shall immediately notify the appropriate State
agency of any State which is, or may reasonably be expected to
be, affected by the discharge of oil or a hazardous substance.”;

(2) by striking ‘“fined not more than $10,000, or imprisoned for
not more than one year, or both” and inserting ‘“fined in
accordance with title 18, United States Code, or imprisoned for
not more than 5 years, or both”; and

(3) in the last sentence by—

(A) striking “or information obtained by the exploitation
of such notification’’; and
(B) inserting “natural” before ‘“person”.

(b) PENALTIES FOR DISCHARGES AND VIOLATIONS OF REGULATIONS.—
Section 311(b) of the Federal Water Pollution Control Act (33 U.S.C.
1321(b)) is amended by striking paragraph (6) and inserting the
following new paragraphs:

“(6) ADMINISTRATIVE PENALTIES.—

“(A) VioraTioNs.—Any owner, operator, or person in

charge of any vessel, onshore facility, or offshore facility—

“@i) from which oil or a hazardous substance is dis-
charged in violation of paragraph (3), or

“(i1) who fails or refuses to comply with any regula-

tion issued under subsection (j) to which that owner,
operator, or person in charge is subject,
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operator of a tank vessel or facility described in subparagraph
(B) to prepare and submit to the President a plan for respond-
ing, to the maximum extent practicable, to a worst case dis-
charge, and to a substantial threat of such a discharge, of oil or
a hazardous substance.

“B) The tank vessels and facilities referred to in subpara-
graph (A) are the following:

“(i) A tank vessel, as defined under section 2101 of title
46, United States Code.

“(i1) An offshore facility.

“(iii) An onshore facility that, because cf its location,
could reasonably be expected to cause substantial harm to
the environment by discharging into or on the navigable
waters, adjoining shorelines, or the exclusive economic
zone.

“(C) A response plan required under this paragraph shall—

‘(i) be consistent with the requirements of the National
Contingency Plan and Area Contingency Plans;

“(i1) identify the qualified individual having full author-
ity to implement removal actions, and require immediate
communications between that individual and the appro-
priate Federal official and the persons providing personnel
and equipment pursuant to clause (iii);

“(@ii) identify, and ensure by contract or other means
approved by the President the availability of, private
personnel and equipment necessary to remove to the maxi-
mum extent practicable a worst case discharge (including a
discharge resulting from fire or explosion), and to mitigate
or prevent a substantial threat of such a discharge;

“(iv) describe the training, equipment testing, periodic
unannounced drills, and response actions of persons on the
vessel or at the facility, to be carried out under the plan to
ensure the safety of the vessel or facility and to mitigate or
prevent the discharge, or the substantial threat of a dis-
charge;

“(v) be updated periodically; and

“(vi) be resubmitted for approval of each significant
change.

‘“‘D) With respect to any response plan submitted under this
paragraph for an onshore facility that, because of its location,
could reasonably be expected to cause significant and substan-
tial harm to the environment by discharging into or on the
navigable waters or adjoining shorelines or the exclusive eco-
nomic zone, and with respect to each response plan submitted
under this paragraph for a tank vessel or offshore facility, the
President shall—

“(i) promptly review such response plan;

“(ii) require amendments to any plan that does not meet
the requirements of this paragraph;

‘(iii) approve any plan that meets the requirements of
this paragraph; and

“(iv) review each plan periodically thereafter.

“(E) A tank vessel, offshore facility, or onshore facility re-
quired to prepare a response plan under this subsection may not
handle, store, or transport oil unless—

“@1) in the case of a tank vessel, offshore facility, or
onshore facility for which a response plan is reviewed by
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the President under subparagraph (D), the plan has been
apProved by the President; and

‘(ii) the vessel or facility is operating in compliance with
the plan.

“(F) Notwithstanding subparagraph (E), the President may
authorize a tank vessel, offshore facility, or onshore facility to
operate without a response plan approved under this para-
graph, until not later than 2 years after the date of the submis-
sion to the President of a plan for the tank vessel or facility, if
the owner or operator certifies that the owner or operator has
ensured by contract or other means approved by the President
the availability of private personnel and equipment necessary
to respond, to the maximum extent practicable, to a worst case
discharge or a substantial threat of such a discharge.

“(G) The owner or operator of a tank vessel, offshore facility,
or onshore facility may not claim as a defense to liability under
title I of the Oil Pollution Act of 1990 that the owner or operator
was acting in accordance with an approved response plan.

“(H) The Secretary shall maintain, in the Vessel Identifica-
tion System established under chapter 125 of title 46, United
States Code, the dates of approval and review of a response plan
under this paragraph for each tank vessel that is a vessel of the
United States.

‘(6) EQUIPMENT REQUIREMENTS AND INSPECTION.—Not later
than 2 years after the date of enactment of this section, the
President shall require—

“(A) periodic inspection of containment booms, skimmers,
vessels, and other major equipment used to remove dis-
charges; and

“(B) vessels operating on navigable waters and carrying
oil or a hazardous substance in bulk as cargo to carry
appropriate removal equipment that employs the best tech-
nology economically feasible and that is compatible with
the safe operation of the vessel.

“(Ty AREA DRILLS.—The President shall periodically conduct
drills of removal capability, without prior notice, in areas for
which Area Contingency Plans are required under this subsec-
tion and under relevant tank vessel and facility response plans.
The drills may include participation by Federal, State, and local
agencies, the owners and operators of vessels and facilities in
the area, and private industry. The President may publish
annual reports on these drills, including assessments of the
effectiveness of the plans and a list of amendments made to
improve plans.

“(8) UNITED STATES GOVERNMENT NOT LIABLE.—The United
States Government is not liable for any damages arising from
its actions or omissions relating to any response plan required
by this section.”.

(b) IMPLEMENTATION.—

(1) AREA COMMITTEES AND CONTINGENCY PLANS.—(A) Not later
than 6 months after the date of the enactment of this Act, the
President shall designate the areas for which Area Committees
are established under section 311(j)(4) of the Federal Water
Pollution Control Act, as amended by this Act. In designating
such areas, the President shall ensure that all navigable waters,
adjoining shorelines, and waters of the exclusive economic zone
are subject to an Area Contingency Plan under that section.
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(3) by moving paragraph (1) two ems to the right, so the left
margin of that paragraph is aligned with the left margin of
paragraph (2) of that subsection (as added by paragraph (6) of
this subsection);

(4) in paragraph (1) by striking “(1)” and inserting the follow-
ing:

“(1) IN GENERAL.—"’;

(5) by striking paragraph (2); and

(6) by adding at the end the following:

“(2) NATIONAL RESPONSE UNIT.—The Secretary of the depart-
ment in which the Coast Guard is operating shall establish a
National Response Unit at Elizabeth City, North Carolina. The
Secretary, acting through the National Response Unit—

“(A) shall compile and maintain a comprehensive com-
puter list of spill removal resources, personnel, and equip-
ment that is available worldwide and within the areas
designated by the President pursuant to paragraph (4),
which shall be available to Federal and State agencies and
the public;

“(B) shall provide technical assistance, equipment, and
other resources requested by a Federal On-Scene Coordina-
tor

(C) shall coordinate use of private and public personnel
and equipment to remove a worst case discharge, and to
mitigate or prevent a substantial threat of such a discharge,
from a vessel, offshore facility, or onshore facility operating
in or near an area designated by the President pursuant to
paragraph (4);

“(D) may provide technical assistance in the preparation
of Area Contingency Plans required under paragraph (4);

“(E) shall administer Coast Guard strike teams estab-
lished under the National Contingency Plan;

“(F) shall maintain on file all Area Contingency Plans
approved by the President under this subsection; and

‘G) shall review each of those plans that affects its
responsibilities under this subsection.

“(3) COAST GUARD DISTRICT RESPONSE GROUPS.—(A) The Sec-
retary of the department in which the Coast Guard is operating
shall establish in each Coast Guard district a Coast Guard
District Response Group.

“(B) Each Coast Guard District Response Group shall consist
of —

“@i) the Coast Guard personnel and eqm ment, including
firefighting equipment, of each port within the district;

“(ii) additional prepositioned equipment; and

‘/(iii) a district response advisory staff.

“(C) Coast Guard district response groups—

‘() shall provide technical assistance, equipment, and
other resources when required by a Federal On-Scene
Coordinator;

“(ii) shall maintain all Coast Guard response equipment
within its district;

“(iii) may provide technical assistance in the preparation
of Area Contingency Plans required under paragraph (4);

and
“(iv) shall review each of those plans that affect its area
of geographic responsibility.
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“(4) AREA COMMITTEES AND AREA CONTINGENCY PLANS.—(A)
There is established for each area designated by the President
an Area Committee comprised of members appointed by the
President from qualified personnel of Federal, State, and local
agencies.

“(B) Each Area Committee, under the direction of the Federal
On-Scene Coordinator for its area. shali—

“(i) prepare for its area the Area Contingency Plon re-
quired under subparagraph (C);

“(i1) work with State and local officials to enhance the
contingency planning of those officials and to assure
preplanning of joint response efforts, including appropriate
procedures for mechanical recovery, dispersal, shoreline
cleanup, protection of sensitive environmental areas, and
protection, rescue, and rehabilitation of fisheries and wild-
life; and

“(iii) work with State and local officials to expedite deci-
sions for the use of dispersants and other mitigating sub-
stances and devices.

“(C) Each Area Committee shall prepare and submit to the
President for approval an Area Contingency Plan for its area.
The Area Contingency Plan shall—

“(i) when implemented in conjunction with the National
Contingency Plan, be adequate to remove a worst case
discharge, and to mitigate or prevent a substantial threat of
such a discharge, from a vessel, otfshore facility, or onsnore
facility operating in or near the area;

*(ii) describe the area covered by the pian, includ'ng the
areas of specia: economic or environmental importance cnat
might be damaged by a discharge;

“{iii) describe in detaii the responsibilities of an swner or
operator and of Federal. State, and local agencies in :emov-
ing a discharge, and in mitigating or preventing a supstan-
tial threat of a discharge;

“@v) list the equipment (including firefighting equip-
ment), dispersants or other mitigating substances and de-
vices, and personnel available to an owner or operator and
Federal, State, and local agencies, to ensure an effective
and immediate removal of a discharge, and to ensure miti-
gation or prevention of a substantial threat of a discharge;

“(v) describe the procedures to be followed for obtaining
an expedited decisiorn regarding the use of dispersants;

“(vi) describe in detail how the plan is integrzated into
other Area Contingency Plans and vessel, offshore facility,
and onshore facility response plans approved under this
subsection, and into operating procedures of the MNational
Response Unit;

“(vii) include any other information the Pres:lent re-
quires; and

“(viil) be updated periodically by the Area Cornmittee.

“(D) The President shall—

“(@) review and approve Area Contingency Plans under
this paragraph; and

‘“(i1) periodically review Area Contingency Plans so ap-
proved.

“(5) TANK VESSEL AND FACILITY RESPONSE PLANS.—(A) The
President shall issue regulations which require an owner or
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“(i) dispersants, other chemicals, and other spill miti-
gating devices and substances, if any, that may be used
in carrying out the Plan,

“(ii) the waters in which such dispersants, other
chemicals, and other spill mitigating devices and sub-
stances may be used, and

‘“(iii) the quantities of such dispersant, other chemi-
cals, or other spill mitigating device or substance which
can be used safely in such waters,

which schedule shall provide in the case of any dispersant,
chemical, spill mitigating device or substance, or waters not
specifically identified in such schedule that the President,
or his delegate, may, on a case-by-case basis, identify the
dispersants, other chemicals, and other spill mitigating
devices and substances which may be used, the waters in
which they may be used, and the quantities which can be
used safely in such waters.

“(H) A system whereby the State or States affected by a
discharge of oil or hazardous substance may act where
necessary to remove such discharge and such State or
States may be reimbursed in accordance with the Oil Pollu-
tion Act of 1990, in the case of any discharge of oil from a
vessel or facility, for the reasonable costs incurred for that
removal, from the Oil Spill Liability Trust Fund.

“(I) Establishment of criteria and procedures to ensure
immediate and effective Federal identification of, and re-
sponse to, a discharge, or the threat of a discharge, that
results in a substantial threat to the public health or
w;a(lzf)are of the United States, as required under subsection
(cX2).

“(J) Establishment of procedures and standards for
removing a worst case discharge of oil, and for mitigating or
preventing a substantial threat of such a discharge.

“(K) Designation of the Federal official who shall be the
Federal On-Scene Coordinator for each area for which an
Area Contingency Plan is required to be prepared under
subsection (j).

“(L) Establishment of procedures for the coordination of
activities of —

“(i) Coast Guard strike teams established under
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“3) REVISIONS AND AMENDMENTS.—The President may, from
time to time, as the President deems advisable, revise or other-
wise amend the National Contingency Plan.

“(4) ACTIONS IN ACCORDANCE WITH NATIONAL CONTINGENCY
PLAN.—After publication of the National Contingency Plan, the
removal of oil! and hazardous substances and actions to mini-
mize damage from oil and hazardous substance discharges shall,
to the greatest extent possible, be in accordance with the Na-
tional Contingency Plan.”.

(b) DEFINITIONS.— Section 311(a) of the Federal Water Pollution

Control Act (33 U.S.C. 1321(a)) is amended—

(1) in paragraph (8), by inserting ‘“‘containment and’ after
“refers to'’; and
(2) in paragraph (16) by striking the period at the end and
inserting a semicolon;
(3) in paragraph (17)—
(A) by striking “Otherwise” and inserting ‘“‘otherwise’’
and
(B) by striking the period at the end and inserting a
semicolon; and
(4) by adding at the end the following:
“(18) ‘Area Committee’ means an Area Committee established
under subsection (j);
“(19) ‘Area Contingency Plan’ means an Area Contingency
Plan prepared under subsection (j);
“(20) ‘Coast Guard District Response Group’ means a Coast
Guard District Response Group established under subsection (j);
“(21) ‘Federal On-Scene Coordinator’ means a Federal On-
Scene Coordinator designated in the National Contingency
Plan;
“(22) ‘National Contingency Plan’ means the National Contin-
gency Plan prepared and published under subsection (d);
“(23) ‘National Response Unit’ means the National Response
Unit established under subsection (j); and
“(24) ‘worst case discharge’ means—
“(A) in the case of a vessel, a discharge in adverse
weather conditions of its entire cargo; and
“(B) in the case of an offshore facility or onshore facility,
the largest foreseeable discharge in adverse weather condi-
tions.”.
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subparagraph (C); ) ] (c) REvisioN oF NaTIONAL CONTINGENCY PLaN.—Not later than 33 USC 132i
(ii) Federal On-Scene Coordinators designated under one year after the date of the enactment of this Act, the President note.
subparagraph (K); shall revise and republish the National Contingency Plan nrepared

“(iii) District Response Groups established under
subsection (j); and
_“iv) Area Committees established under subsection

under section 311(c)(2) of the Federal Water Pollution Control Act
(as in effect immediately before the date of the enactment of this
Act) to implement the amendments made by this section and section
4202.

SEC. 4202. NATIONAL PLLANNING AND RESPONSE SYSTEM.

(a) IN GENERAL.—Subsection (j) of section 311 of the Federal Water
Pollution Control Act (33 U.S.C. 1321(j)) is amended—
(1) by striking “(j)”’ and inserting the following:
‘) NATIONAL RESPONSE SYSTEM.—"’;
(2) by moving paragraph (1) so as to begin immediately below
the heading for subsection (j) (as added by paragraph (1) of this

subsection);

Fish and fishing.

e “(M) A fish and wildlife response plan, developed in

consultation with the United States Fish and Wildlife Serv-
ice, the National Oceanic and Atmospheric Administration,
and other interested parties (including State fish and wild-
life conservation officials), for the immediate and effective
protection, rescue, and rehabilitation of, and the minimiza-
tion of risk of damage to, fish and wildlife resources and
their habitat that are harmed or that may be jeopardized by
a discharge.
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“(iii) into or on the waters of the exclusive economic zone;
or

“(iv) that may affect natural resources belonging to, ap-
pertaining to, or under the exclusive management author-
ity of the United States.

“(B) In carrying out this paragraph, the President may—

“(i) remove or arrange for the removal of a discharge, and
mitigate or prevent a substantial threat of a discharge, at
any time;

‘(1) direct or monitor all Federal, State, and private
actions to remove a discharge; and

“(iii) remove and, if necessary, destroy a vessel discharg-
ing, or threatening to discharge, by whatever means are
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“(C) A responsible party is liable for any removal costs and
damages that another person is relieved of under subparagraph

“(5) OBLIGATION AND LIABILITY OF OWNER OR OPERATOR NOT
AFFECTED.—Nothing in this subsection affects—

“(A) the obligation of an owner or operator to respond
immediately to a discharge, or the threat of a discharge, of
oil; or

“(B) the liability of a responsible party under the Oil
Pollution Act of 1990.

“(6) RESPONSIBLE PARTY DEFINED.—For purposes of this subsec-
tion, the term ‘responsible party’ has the meaning given that
term under section 1001 of the Oil Pollution Act of 1990.”.
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available.
“/(2) DISCHARGE POSING SUBSTANTIAL THREAT TO PUBLIC HEALTH
OR WELFARE.—(A) If a discharge, or a substantial threat of a
discharge, of oil or a hazardous substance from a vessel, offshore

(b) NATIONAL CONTINGENCY PLAN.—Subsection (d) of section 311 of
the Federal Water Pollution Control Act (33 US.C. 1321(d)) is
amended to read as follows:

“(d) NaTIONAL CONTINGENCY PLAN.—

facility, or onshore facility is of such a size or character as to be
a substantial threat to the public health or welfare of the
United States (including but not limited to fish, shellfish, wild-
life, other natural resources, and the public and private beaches
and shorelines of the United States), the President shall direct
all Federal, State, and private actions to remove the discharge
or to mitigate or prevent the threat of the discharge.

“(B) In carrying out this paragraph, the President may, with-
out regard to any other provision of law governing contracting
procedures or employment of personnel by the Federal Govern-
ment—

“(i) remove or arrange for the removal of the discharge,
or mitigate or prevent the substantial threat of the dis-
charge; and

“(ii) remove and, if necessary, destroy a vessel discharg-
ing, or threatening to discharge, by whatever means are
available.

“(3) ACTIONS IN ACCORDANCE WITH NATIONAL CONTINGENCY
PLAN.—(A) Each Federal agency, State, owner or operator, or
other person participating in efforts under this subsection shall
act in accordance with the National Contingency Plan or as
directed by the President.

“(B) An owner or operator participating in efforts under this
subsection shall act in accordance with the National Contin-
gency Plan and the applicable response plan required under
subsection (j), or as directed by the President.

“(4) EXEMPTION FROM LIABILITY.—(A) A person is not liable for
removal costs or damages which result from actions taken or
omitted to be taken in the course of rendering care, assistance,
or advice consistent with the National Contingency Plan or as
otherwise directed by the President.

“(B) Subparagraph (A) does not apply—

“(i) to a responsible party;

‘(i) to a response under the Comprehensive Environ-
mental Response, Compensation, and Liability Act of 1980
(42 U.S.C. 9601 et seq.);

“(iii) with respect to personal injury or wrongful death; or

“(iv) if the person is grossly negligent or engages in
willful misconduct.

“(1) PREPARATION BY PRESIDENT.—The President shall prepare
and publish a National Contingency Plan for removal of oil and
hazardous substances pursuant to this section.

“(2) CoNTENTS.—The National Contingency Plan shall provide
for efficient, coordinated, and effective action to minimize
damage from oil and hazardous substance discharges, including
containment, dispersal, and removal of oil and hazardous sub-
stances, and shall include, but not be limited to, the following:

“(A) Assignment of duties and responsibilities among
Federal departments and agencies in coordination with
State and local agencies and port authorities including, but
not limited to, water pollution control and conservation and
trusteeship of natural resources (including conservation of
fish and wildlife).

‘(B) Identification, procurement, maintenance, and stor-
age of equipment and supplies.

“(C) Establishment or designation of Coast Guard strike
teams, consisting of —

“(i) personnel who shall be trained, prepared, and
available to provide necessary services to carry sut the
National Contingency Plan;

“(i1) adequate oil and hazardous substance poilution
control equipment and material; and

*(iii) a detailed oil and hazardous substance pollution
and prevention plan, including measures to protect
fisheries and wildlife.

“(D) A system of surveillance and notice designed to
safeguard against as well as ensure earliest possible notice
of discharges of oil and hazardous substances and imninent
threats of such discharges to the appropriate State and
Federal agencies.

“(E) Establishment of a national center to provide co-
oPIidination and direction for operations in carrying out the

an.

“(F) Procedures and techniques to be employed i identi-
fying, containing, dispersing, and removing oil and hazard-
ous substances.

“(GQ) A schedule, prepared in cooperation with the States,
identifying—
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“(2) obligations guaranteed may not exceed 75 percent of the
actual cost or depreciated actual cost to the applicant for the
construction or reconstruction of the vessel; and

“(3) reconstruction cost obligations may not be guaranteed
unless the vessel after reconstruction will have a useful life of
at least 15 years.

“(cX1) The Secretary shall by rule require that the applicant
provide adequate security against default. The Secretary may, in
addition to any fees assessed under section 1104A(e), establish a
Vessel Replacement Guarantee Fund into which shall be paid by
obligors under this section—

“(A) annual fees which may be an additional amount on the
loan guarantee fee in section 1104A(e) not to exceed an addi-
tional 1 percent; or

“(B) fees based on the amount of the obligation versus the
percentage of the obligor’s fleet being replaced by vessels con-
structed or reconstructed under this section.

“2) The Vessel Replacement Guarantee Fund shall be a
subaccount in the Federal Ship Financing Fund, and shall—

“(A) be the depository for all moneys received by the Sec-
retary under sections 1101 through 1107 of this title with
respect to guarantee or commitments to guarantee made under
this section;

“‘B) not include investigation fees payable under section
1104A(f) which shall be paid to the Federal Ship Financing
Fund; and

“(C) be the depository, whenever there shall be outstanding
any notes or obligations issued by the Secretary under section
1105(d) with respect to the Vessel Replacement Guarantee
Fund, for all moneys received by the Secretary under sections
1101 through 1107 from applicants under this section.

“(d) The program created by this section shall, in addition to the
requirements of this section, be subject to the provisions of sections
1101 through 1103; 1104A(b) (1), 4), (5), (6); 1104A(e); 1104A(f);
1104A(h); and 1105 through 1107; except that the Federal Ship
Financing Fund is not liable for any guarantees or commitments to
guarantee issued under this section.”.

SEC. 4116. PILOTAGE.

(a) PiLor REQUIRED.—Section 8502(g) of title 46, United States
Code, is amended to read as follows:

“(gX1) The Secretary shall designate by regulation the areas of the
approaches to and waters of Prince William Sound, Alaska, if any,
on which a vessel subject to this section is not required to be under
the direction and control of a pilot licensed under section 7101 of
this title.

“(2) In any area of Prince William Sound, Alaska, where a vessel
subject to this section is required to be under the direction and
control of a pilot licensed under section 7101 of this title, the pilot
may not be a member of the crew of that vessel and shall be a pilot
licensed by the State of Alaska who is operating under a Federal
license, when the vessel is navigating waters between 60°49’ North
latitude and the Port of Valdez, Alaska.”.

(b) SEconDp PERSON REQUIRED.—Section 8502 of title 46, United
States Code, is amended by adding at the end the following:

“(h) The Secretary shall designate waters on which tankers over
1,600 gross tons subject to this section shall have on the bridge a
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master or mate licensed to direct and control the vessel under
section 7101(c)(1) of this title who is separate and distinct from the
pilot required under subsection (a) of this section.”.

(c) EscorTs FOR CERTAIN TANKERS.—Not later than 6 months after
the date of the enactment of this Act, the Secretary shall initiate
issuance of regulations under section 3703(a)(3) of title 46, United
States Code, to define those areas, including Prince William Sound,
Alaska, and Rosario Strait and Puget Sound, Washington (including
those portions of the Strait of Juan de Fuca east of Port Angeles,
Haro Strait, and the Strait of Georgia subject to United States
jurisdiction), on which single hulled tankers over 5,000 gross tons
transporting oil in bulk shall be escorted by at least two towing
vessels (as defined under section 2101 of title 46, United States Code)
or other vessels considered appropriate by the Secretary.

(d) TANKER DEFINED.—In this section the term ‘“tanker’ has the
same meaning the term has in section 2101 of title 46, United States

Code.

SEC. 4117. MARITIME POLLUTION PREVENTION TRAINING
STUDY.

The Secretary shall conduct a study to determine the feasibility of
a Maritime Oil Pollution Prevention Training program to be carried
out in cooperation with approved maritime training institutions.
The study shall assess the costs and benefits of transferring suitable
vessels to selected maritime training institutions, equipping the
vessels for oil spill response, and training students in oil pollution
response skills. The study shall be completed and transmitted to the
Congress no later than one year after the date of the enactment of
this Act.

SEC. 4118. VESSEL COMMUNICATION EQUIPMENT REGULATIONS.

The Secretary shall, not later than one year after the date of the
enactment of this Act, issue regulations necessary to ensure that
vessels subject to the Vessel Bridge-to-Bridge Radiotelephone Act of
1971 (33 U.S.C. 1203) are also equipped as necessary to—

(1) receive radio marine navigation safety warnings; and

(2) engage in radio communications on designated frequencies
with the Coast Guard, and such other vessels and stations as
may be specified by the Secretary.

Subtitle B—Removal

PROGRAM

SEC. 4201. FENERAL REMOVAL AUTHORITY.

(a) IN GENERAL.—Subsection (c) of section 311 of the Federal
Water Pollution Control Act (33 U.S.C. 1321(c)) is amended to read
as follows:

‘“(c) FEDERAL. REMOVAL AUTHORITY.—

“(1) GENERAL REMOVAL REQUIREMENT.—(A) The President
shall, in accordance with the National Contingency Plan and
any appropriate Area Contingency Plan, ensure effective and
immediate removal of a discharge, and mitigation or prevention
of a substantial threat of a discharge, of oil or a hazardous
substance—

‘(i) into or on the navigable waters;
(i1} on the adjoining shorelines to the navigable waters;
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“(iii) after January 1, 1997, if the vessel is 26 years old or
older and has a single hull, or is 31 years old or older and
has a double bottom or double sides;

“(iv) after January 1, 1998, if the vessel is 25 years old or
older and has a single hull, or is 30 years old or older and
has a double bottom or double sides;

“(v) after January 1, 1999, if the vessel is 24 years old or
older and has a single hull, or 29 years old or older and has
a double bottom or double sides; and

“(vi) after January 1, 2000, if the vessel is 23 years old or
older and has a single hull, or is 28 years old or older and
has a double bottom or double sides.

‘(4) Except as provided in subsection (b) of this section—

“(A) a vessel that has a single hull may not operate after
January 1, 2010; and

“(B) a vessel that has a double bottom or double sides may not
operate after January 1, 2015.”.

(b) RULEMAKING.—The Secretary shall, within 12 months after the
date of the enactment of this Act, complete a rulemaking proceeding
and issue a final rule to require that tank vessels over 5,000 gross
tons affected by section 3703a of title 46, United States Code, as
added by this section, comply until January 1, 2015, with structural
and operational requirements that the Secretary determines will
provide as substantial protection to the environment as is economi-
cally and technologically feasible.

(c) CLEricAL AMENDMENT.—The analysis for chapter 37 of title 46,
United States Code, is amended by inserting after the item relating
to section 3703 the following:

“3703a. Tank vessel construction standards.”.

(d) LIGHTERING REQUIREMENTS.—Section 3715(a) of title 46, United
States Code, is amended—

(1) in paragraph (1), by striking “, and” and inserting a
semicolon;

(2) in paragraph (2), by striking the period and inserting
“; and”’; and

(3) by adding at the end the following:

“(3) the delivering and the receiving vessel had on board at
the time of transfer, a certificate of financial responsibility as
would have been required under section 1016 of the Oil Pollu-
tion Act of 1990, had the transfer taken place in a place subject
to the jurisdiction of the United States;

“(4) the delivering and the receiving vessel had on board at
the time of transfer, evidence that each vessel is operating in
compliance with section 311(j) of the Federal Water Pollution
Control Act (33 U.S.C. 1321(j)); and

“(5) the delivering and the receiving vessel are operating in
compliance with section 3703a of this title.”.

(e) SECRETARIAL STUDIES.—

(1) OTHER REQUIREMENTS.—Not later than 6 months after the
date of enactment of this Act, the Secretary shall determine,
based on recommendations from the National Academy of Sci-
ences or other qualified organizations, whether other structural
and operational tank vessel requirements will provide protec-
tion to the marine environment equal to or greater than that
provided by double hulls, and shall report to the Congress that
determination and recommendations for legislative action.
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(2) REVIEW AND ASSESSMENT.—The Secretary shall—

(A) periodically review recommendations from the Na-
tional Academy of Sciences and other qualified organiza-
tions on methods for further increasing the environmental
and operational safety of tank vessels;

(B) not later than 5 years after the date of enactment of
this Act, assess the impact of this section on the safety of
the marine environment and the economic viability and
operational makeup of the maritime oil transportation in-
dustry; and

(C) report the results of the review and assessment to the
Congress with recommendations for legislative or other
action.

(f) VEsseL FINANCING.—Section 1104 of the Merchant Marine Act
of 1936 (46 App. U.S.C. 1274) is amended—

(1) by striking “Sec. 1104.” and inserting “Sec. 1104A.”; and

(2) by inserting after section 1104A (as redesignated by para-
graph (1)) the following:

“SeEc. 1104B. (a) Notwithstanding the provisions of this title,
except as provided in subsection (d) of this section, the Secretary,
upon the terms the Secretary may prescribe, may guarantee or
make a commitment to guarantee, payment of the principal of and
interest on an obligation which aids in financing and refinancing,
including reimbursement to an obligor for expenditures previously
made, of a contract for construction or reconstruction of a vessel or
vessels owned by citizens of the United States which are designed
and to be employed for commercial use in the coastwise or
K]tel;f(_:oastal trade or in foreign trade as defined in section 905 of this

ct if—

“(1) the construction or reconstruction by an applicant is
made necessary to replace vessels the continued operation of
which is denied by virtue of the imposition of a statutorily
mandated change in standards for the operation of vessels, and
where, as a matter of law, the applicant would otherwise be
denied the right to continue operating vessels in the trades in
which the applicant operated prior to the taking effect of the
statutory or regulatory change;

“(2) the applicant is presently engaged in transporting car-
goes in vessels of the type and class that will be constructed or
reconstructed under this section, and agrees to employ vessels
constructed or reconstructed under this section as replacements
only for vessels made obsolete by changes in operating stand-
ards imposed by statute;

“(3) the capacity of the vessels to be constructed or re-
constructed under this title will not increase the cargo carrying
capacity of the vessels being replaced,;

“(4) the Secretary has not made a determination that the
market demand for the vessel over its useful life will diminish
so as to make the granting of the guarantee fiduciarily im-
prudent; and

“(5) the Secretary has considered the provisions of section
1104A(d)1XA) (iii), (v), and (v) of this title.

“(b) For the purposes of this section—

“(1) the maximum term for obligations guaranteed under this
program may not exceed 25 years;
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“(2) when operating on the waters subject to the jurisdiction
of the United States, including the Exclusive Economic Zone.

“(b) This section does not apply to—

“(1) a vessel used only to respond to a discharge of oil or a
hazardous substance;

“(2) a vessel of less than 5,000 gross tons equipped with a
double containment system determined by the Secretary to be
as effective as a double hull for the prevention of a discharge of
oil; or

“(3) before January 1, 2015—

“(A) a vessel unloading oil in bulk at a deepwater port
licensed under the Deepwater Port Act of 1974 (33 U.S.C.
1501 et seq.); or

“(B) a delivering vessel that is offloading in lightering
activities—

‘(i) within a lightering zone established under section
3715(bX5) of this title; and

“(i)) more than 60 miles from the baseline from
which the territorial sea of the United States is meas-
ured.

“(c)(1) In this subsection, the age of a vessel is determined from
the later of the date on which the vessel—

“(A) is delivered after original construction;

“(B) is delivered after completion of a major conversion; or

“(C) had its appraised salvage value determined by the Coast
Guard and is qualified for documentation under section 4136 of
the Revised Statutes of the United States (46 App. U.S.C. 14).

“@2) A vessel of less than 5,000 gross tons for which a building
contract or contract for major conversion was placed before June 30,
1990, and that is delivered under that contract before January 1,
1994, and a vessel of less than 5,000 gross tons that had its appraised
salvage value determined by the Coast Guard before June 30, 1990,
and that qualifies for documentation under section 4136 of the
Revised Statutes of the United States (46 App. U.S.C. 14) before
January 1, 1994, may not operate in the navigable waters or the
Exclusive Economic Zone of the United States after January 1, 2015,
unless the vessel is equipped with a double hull or with a double
containment system determined by the Secretary to be as effective
as a double hull for the prevention of a discharge of oil.

*(3) A vessel for which a building contract or contract for major
conversion was placed before June 30, 1990, and that is delivered
under that contract before January 1, 1994, and a vessel that had its
appraised salvage value determined by the Coast Guard before June
30, 1990, and that qualifies for documentation under section 4136 of
the Revised Statutes of the United States (46 App. U.S.C. 14) before
January 1, 1994, may not operate in the navigable waters or Exclu-
sive Economic Zone of the United States unless equipped with a
double hull—

“(A) in the case of a vessel of at least 5,000 gross tons but less
than 15,000 gross tons—

“(i) after January 1, 1995, if the vessel is 40 years old or
older and has a single hull, or is 45 years old or older and
has a double bottom or double sides;

“(i1) after January 1, 1996, if the vessel is 39 years old or
older and has a single hull, or is 44 years old or older and
has a double bottom or double sides;
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“(iii) after January 1, 1997, if the +essel is 38 years old or
older and has a single hull, or is 43 years old or older and
has a double bottom or double sides;

“(iv) after January 1, 1998, if the vessel is 37 years old or
older and has a single hull, or is 42 years old or older and
has a double bottom or double sides;

“(v) after January 1, 1999, if the vessel is 36 years old or
older and has a singie hull, or is 41 years old or older and
has a double bottom or double sides;

“(vi) after January 1, 2000, if the vessel is 35 years old or
older and has a single hull, or is 40 years old or older and
has a double bottom or double sides; and

“(vii) after January 1, 2005, if the vessel is 25 years old or
older and has a single hull, or is 30 years old or older and
has a double bottom or double sides;

“(B) in the case of a vessel of at least 15,000 gross tons but less
than 30,000 gross tons-—

“(i) after January 1, 1995, if the vessel is 40 years old or
older and has a single hull, or is 45 years old or older and
has a double bottom or double sides;

“(ii) after January 1, 1996, if the vessel is 38 years old or
older and has a single hull, or is 43 years old or older and
has a double bottom or double sides;

“(iii) after January 1, 1997, if the vessel is 36 years old or
older and has a single hull, or is 41 years old or older and
has a double bottom or double sides;

“(iv) after January 1, 1998, if the vessel is 34 years old or
older and has a single hull, or is 39 years old or older and
has a double bottom or double sides;

“(v) after Jannary 1, 1999, if the vessel is 32 years old or
older and has a single hull, or 37 years old or older and has
a double bottom or double sides;

“(vi) after January 1, 2000, if the vessel is 30 years old or
older and has a single hull, or is 35 years old or older and
has a double bottom or double sides;

“(vii) after January 1, 2001, if the vessel is 29 years old or
older and has a single hull, or is 34 years old or older and
has a double bottom or double sides;

“(viii) after January 1, 2002, if the vessel is 28 years old or
older and has a single hull, or is 33 years old or older and
has a double boitom or double sides;

“(ix) after January 1, 2003, if the vessel is 27 years old or
older and has a single hull, or is 32 years old or older and
has a double bottom or double sides;

“(x) after January 1, 2004, if the vessel is 26 years old or
older and has a single hull, or is 31 years old or older and
has a double bottom or double sides; and

“(xi) after January 1, 2005, if the vessel is 25 years old or
older and has a single hull, or is 30 years old or older and
has a double bottom or double sides; and

“(C) in the case of a vessel of at least 30,000 gross tons—

“(i) after January 1, 1995, if the vessel is 28 years old or
older and has a single hull, or 33 years old or older and has
a double bottom or double sides;

“(ii) after January 1, 1996, if the vessel is 27 years old or
older and has a single hull, or is 32 years old or older and
has a double bottom or double sides;
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(4) evaluate the adequacy of navigation equipment and sys-
tems on tankers (including sonar, electronic chart display, and
satellite technology);

(5) evaluate and test electronic means of position-reporting
and identification on tankers, consider the minimum standards
suitable for equipment for that purpose, and determine whether
to require that equipment on tankers;

(6) evaluate the adequacy of navigation procedures under
different operating conditions, including such variables as
speed, daylight, ice, tides, weather, and other conditions;

(7) evaluate whether areas of navigable waters and the exclu-
sive economic zone should be designated as zones where the
movement of tankers should be limited or prohibited;

(8) evaluate whether inspection standards are adequate;

(9) review and incorporate the results of past studies, includ-
ing studies conducted by the Coast Guard and the Office of
Technology Assessment;

(10) evaluate the use of computer simulator courses for train-
ing bridge officers and pilots of vessels transporting oil or
hazardous substances on the navigable waters and waters of the
exclusive economic zone, and determine the feasibility and
practicality of mandating such training;

(11) evaluate the size, cargo capacity, and flag nation of
tankers transporting oil or hazardous substances on the navi-
gable waters and the waters of the exclusive economic zone—

(A) identifying changes occurring over the past 20 years
in such size and cargo capacity and in vessel navigation and
technology; and

(B) evaluating the extent to which the risks or difficulties
associated with tanker navigation, vessel traffic control,
accidents, oil spills, and the containment and cleanup of
such spills are influenced by or related to an increase in
tanker size and cargo capacity; and

(12) evaluate and test a program of remote alcohol testing for
masters and pilots aboard tankers carrying significant quan-
tities of oil.

(c) REporT.—Not later than 2 years after the date of enactment of
this Act, the Secretary shall transmit to the Congress a report on
the results of the study conducted under subsection (a), including
recommendations for implementing the results of that study.

SEC. 4112. DREDGE MODIFICATION STUDY.

(a> Stupy.—The Secretary of the Army shall conduct a study and
demonstration to determine the feasibility of modifying dredges to
make them usable in removing discharges of oil and hazardous
substances.

(b) REPORT.—Not later than 1 year after the date of enactment of
this Act, the Secretary of the Army shall submit to the Congress a
report on the results of the study conducted under subsection (a) and
recommendations for implementing the results of that study.

SEC. 4113. USE OF LINERS.

(a) Stupy.—The President shall conduct a study to determine
whether liners or other secondary means of containment should be
used to prevent leaking or to aid in leak detection at onshore
facilities used for the bulk storage of oil and located near navigable
waters.
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(b) REPorT.—Not later than 1 year after the date of enactment of
this Act, the President shall submit to the Congress a report on the
results of the study conducted under subsection (a) and rec-
ommendations to implement the results of the study.

(c) IMPLEMENTATION.—Not later than 6 months after the date the
report required under subsection (b) is submitted to the Congress,
the President shall implement the recommendations contained in
the report.

SEC. 4114. TANK VESSEL MANNING.

(a) RULEMAKING.—In order to protect life, property, and the
environment, the Secretary shall initiate a rulemaking proceeding
within 180 days after the date of the enactment of this Act to define
the conditions under, and designate the waters upon, which tank
vessels subject to section 3703 of title 46, United States Code, may
operate in the navigable waters with the auto-pilot engaged or
with an unattended engine room.

(b) WarcHEs.—Section 8104 of title 46, United States Code, is
amended by adding at the end the following new subsection:

“(n) On a tanker, a licensed individual or seaman may not be
permitted to work more than 15 hours in any 24-hour period, or
more than 36 hours in any 72-hour period, except in an emergency
or a drill. In this subsection, ‘work’ includes any administrative
duties associated with the vessel whether performed on board the
vessel or onshore.”.

(c) MANNING REQUIREMENT.—Section 8101(a) of title 46, United
States Code, is amended—

(1) by striking “and” at the end of paragraph (1);

(2) by striking the period at the end of paragraph (2) and
inserting “; and”’; and

(3) by adding at the end the following new paragraph:

“(3) a tank vessel shall consider the navigation, cargo han-
dling, and maintenance functions of that vessel for protection of
life, property, and the environment.”.

(d) STANDARDS.—Section 9102(a) of title 46, United States Code, is
amended—

(1) by striking “and” at the end of paragraph (6);

(2) by striking the period at the end of paragraph (7) and
inserting ‘‘; and”’; and

(3) by adding at the end the following new paragraph:

‘(8) instruction in vessel maintenance functions.”.

(e) REcorps.—Section 7502 of title 46, United States Code, is
amended by striking “maintain records’ and inserting ‘‘maintain
computerized records”.

SEC. 1115. ESTABLISHMENT OF DOUBLE HULL REQUIREMENT FOR TANK
VESSELS.

(a) DouBLE HuLL REQUIREMENT.—Chapter 37 of title 46, United
States Code, is amended by inserting after section 3703 the following
new section:

“8§ 3703a. Tank vessel construction standards

“(a) Except as otherwise provided in this section, a vessel to which
this chapter applies shall be equipped with a double hull—
“(1) if it is constructed or adapted to carry, or carrics, oil in
bulk as cargo or cargo residue; and
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(B) by adding at the end the following:

“(2) This part applies, to the extent consistent with generally
recognized principles of international law, to a foreign vessel con-
structed or adapted to carry, or that carries, oil in bulk as cargo or
cargo residue involved in a marine casualty described under subsec-
tion (a) (4) or (5) in waters subject to the jurisdiction of the United
States, including the Exclusive Economic Zone.”.

(c) TEcHNICAL AND CONFORMING AMENDMENTS.—Section 9(a) of
the Ports and Waterways Safety Act (33 U.S.C. 1228(a)) is
amended—

(1) in the matter preceding paragraph (1), by striking “‘section
4417a of the Revised Statutes, as amended,” and inserting
“chapter 37 of title 46, United States Code,”’;

(2) in paragraph (2), by striking ‘“‘section 4417a of the Revised
Statutes, as amended,” and inserting ‘‘chapter 37 of title 46,
United States Code,”’; and

(3) in paragraph (5), by striking ‘“‘section 4417a(1l) of the
Revised Statutes, as amended,” and inserting ‘“‘section 9101 of
title 46, United States Code,”.

SEC. 4107. VESSEL TRAFFIC SERVICE SYSTEMS.

(a) IN GENERAL.—Section 4(a) of the Ports and Waterways Safety
Act (33 U.S.C. 1223(a)) is amended—

(1) by striking “Secretary may—"
ary_n;

(2) in paragraph (1) by striking “‘establish, operate, and main-
tain”’ and inserting ‘“may construct, operate, maintain, improve,
or expand”’;

(3) in paragraph (2) by striking “require” and inserting ‘“‘shall
require appropriate’’;

(4) in paragraph (3) by inserting “may’” before ‘“require’’;

(5) in paragraph (4) by inserting ‘“may”’ before “‘control”’; and

(6) in paragraph (5) by inserting “may’ before ‘require”.

(b) DIRECTION OF VESSEL MOVEMENT.—

(1) StupYy.—The Secretary shall conduct a study—

(A) of whether the Secretary should be given additional
authority to direct the movement of vessels on navigable
waters and should exercise such authority; and

(B) to determine and prioritize the United States ports
and channels that are in need of new, expanded, or im-
proved vessel traffic service systems, by evaluating—

(i) the nature, volume, and frequency of vessel traffic;

(ii) the risks of collisions, spills, and damages associ-
ated with that traffic;

(iii) the impact of installation, expansion, or improve-
ment of a vessel traffic service system; and

(iv) all other relevant costs and data.

(2) RErorT.—Not later than 1 year after the date of the
enactment of this Act, the Secretary shall submit to the Con-
gress a report on the results of the study conducted under
paragraph (1) and recommendations for implementing the re-
sults of that study.

SEC. 4108. GREAT LAKES PILOTAGE.

(a) INDIVIDUALS WHO MAY SERVE AS PiLoTr oN UNDESIGNATED
GREAT LAKE WATERs.—Section 9302(b) of title 46, United States

Code, is amended to read as follows:

and inserting ‘‘Secre-
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“(b) A member of the complement of a vessel of the United States
operating on register or of a vessel of Canada may serve as the pilot
required on waters not designated by the President if the member is
licensed under section 7101 of this title, or under equivalent provi-
sions of Canadian law, to direct the navigation of the vessel on the
waters being navigated.”.

(b) PENALTIEs.—Section 9308 of title 46, United States Code, is
amended in each of subsections (a), (b), and (c) by striking “$500”
and inserting “no more than $10,000"".

SEC. 4109. PERIODIC GAUGING OF PLATING THICKNESS OF COMMERCIAL
VESSELS.

Not later than 1 year after the date of the enactment of this Act,
the Secretary shall issue regulations for vessels constructed or
adapted to carry, or that carry, oil in bulk as cargo or cargo
residue—

(1) establishing minimum standards for plating thickness; and

(2) requiring, consistent with generally recognized principles
of international law, periodic gauging of the plating thickness of
all such vessels over 30 years old operating on the navigable
waters or the waters of the exclusive economic zone.

SEC. 4110. OVERFILL AND TANK LEVEL OR PRESSURE MONITORING DE.-
VICES.

(a) StaNDARDS.—Not later than 1 year after the date of the
enactment of this Act, the Secretary shall establish, by regulation,
minimum standards for devices for warning persons of overfills and
tank levels of oil in cargo tanks and devices for monitoring the
pressure of oil cargo tanks.

(b) Use.—Not later than 1 year after the date of the enactment of
this Act, the Secretary shall issue regulations establishing, consist-
ent with generally recognized principles of international law,
requirements concerning the use of—

(1) overfill devices, and

(2) tank level or pressure monitoring devices,
which are referred to in subsection (a) and which meet the standards
established by the Secretary under subsection (a), on vessels con-
structed or adapted to carry, or that carry, oil in bulk as cargo or
cargo residue on the navigable waters and the waters of the exclu-
sive economic zone.

SEC. 4111. STUDY ON TANKER NAVIGATION SAFETY STANDARDS.

(a) IN GENERAL.—Not later than 1 year after the date of enact-
ment of this Act, the Secretary shall initiate a study to determine
whether existing laws and regulations are adequate to ensure the
safe navigation of vessels transporting oil or hazardous substances
in bulk on the navigable waters and the waters of the exclusive
economic zone.

(b) CoNTENT.—In conducting the study required under subsection
(a), the Secretary shall—

(1) determine appropriate crew sizes on tankers;

(2) evaluate the adequacy of qualifications and training of
crewmembers on tankers;

(3) evaluate the ability of crewmembers on tankers to take
emergency actions to prevent or remove a discharge of oil or a
hazardous substance from their tankers;
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mate, or operator licensed under section 7101(c) (1) or (3) of this title
shall—

“(1) temporarily relieve the master or individual in charge;

“(2) temporarily take command of the vessel;

“) in the case of a vessel required to have a log under
chapter 113 of this title, immediately enter the details of the
incident in the log; and

“(4) report those details to the Secretary—

““(A) by the most expeditious means available; and
“(B) in written form transmitted within 12 hours after
the vessel arrives at its next port.”.

SEC. 4105. ACCESS TO NATIONAL DRIVER REGISTER.

(a) Access To ReGIsTER.—Section 206(b) of the National Driver
Register Act of 1982 (23 U.S.C. 401 note) is amended—

(1) by redesignating the second paragraph (5) (as added to the
end of that section by section 4(b)1) of the Rail Safety Improve-
ment Act of 1988) as paragraph (6); and

(2) by adding at the end the following:

“(7TXA) Any individual who holds or who has applied for a license
or certificate of registry under section 7101 of title 46, United States
Code, or a merchant mariner’s document under section 7302 of title
46, United States Code, may request the chief driver licensing
official of a State to transmit to the Secretary of the department in
which the Coast Guard is operating in accordance with subsection
(a) information regarding the motor vehicle driving record of the
individual.

“(B) The Secretary—

‘(i) may receive information transmitted by the chief driver
licensing official of a State pursuant to a request under subpara-
graph (A);

“(i1) shall make the information available to the individual for
review and written comment before denying, suspending, or
revoking the license, certificate of registry, or merchant mari-
ner’s document of the individual based on that information and
before using that information in any action taken under chap-
ter 77 of title 46, United States Code; and

“(iii) may not otherwise divulge or use that information,
except for the purposes of section 7101, 7302, or 7703 of title 46,
United States Code.

“(C) Information regarding the motor vehicle driving record of an
individual may not be transmitted to the Secretary under this
paragraph if the information was entered in the Register more than
3 years before the date of the request for the information, unless the
information relates to revocations or suspensions that are still in
effect on the date of the request. Information submitted to the
Register by States under the Act of July 14, 1960 (74 Stat. 526), or
under this title shall be subject to access for the purpose of this
paragraph during the transition to the Register described under
section 203(c) of this title.”.

(b) CONFORMING AMENDMENTS.—

(1) REVIEW OF INFORMATION RECEIVED FROM REGISTER.—Chap-
ter 75 of title 46, United States Code, is amended by adding at
the end the following:
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“§ 7505. Review of information in National Driver Register

“The Secretary shall make information received from the Na-
tional Driver Register under section 206(b)(7) of the National Driver
Register Act of 1982 (23 U.S.C. 401 note) available to an individual
for review and written comment before denying, suspending, revok-
ing, or taking any other action relating to a license, certificate of
registry, or merchant mariner’s document authorized to be issued
for that individual under this part, based on that information.”.

(2) PENALTY FOR NEGLIGENT OPERATION OF VESSEL.—Section
2302(c) of title 46, United States Code, is amended by striking
“intoxicated” and inserting “under the influence of alcohol, or a
dangerous drug in violation of a law of the United States’.

(c) CLEricAL AMENDMENT.—The analysis for chapter 75 of title 46,
United States Code, is amended by adding at the end the following:

“1505. Review of information in National Driver Register.”.

SEC. 4106. MANNING STANDARDS FOR FOREIGN TANK VESSELS.

(a) STANDARDS FOR FOREIGN TANK VESsers.—Section 9101(a) of
title 46, United States Code, is amended to read as follows:

“(a)1) The Secretary shall evaluate the manning, training, quali-
fication, and watchkeeping standards of a foreign country that
issulejs documentation for any vessel to which chapter 37 of this title
applies—

“(A) on a periodic basis; and

“(B) when the vessel is involved in a marine casualty required
to be reported under section 6101(a) (4) or (5) of this title.

“(2) After each evaluation made under paragraph (1) of this
subsection, the Secretary shall determine whether—

*(A) the foreign country has standards for licensing and
certification of seamen that are at least equivalent to United
States law or international standards accepted by the United
States; and

“(B) those standards are being enforced.

“(3) If the Secretary determines under this subsection that a
country has failed to maintain or enforce standards at least equiva-
lent to United States law or international standards accepted by the
United States, the Secretary shall prohibit vessels issued docu-
mentation by that country from entering the United States until the
Secretary determines those standards have been established and are
being enforced.

“(4) The Secretary may allow provisional entry of a vessel prohib-
ited from entering the United States under paragraph (3) of this
subsection if—

“(A) the owner or operator of the vessel establishes, to the
satisfaction of the Secretary, that the vessel is not unsafe or a
threat to the marine environment; or

“(B) the entry is necessary for the safety of the vessel or
individuals on the vessel.”.

(b) REPORTING MARINE CASUALTIES.—

(1) REPORTING REQUIREMENT.—Section 6101(a) of title 46,
United States Code, is amended by adding at the end the
following:

“(5) significant harm to the environment.”.

(2) APPLICATION TO FOREIGN VESSELS.—Section 6101(d) of title
46, United States Code, is amended—

(A) by inserting “(1)” before ‘“This part”; and
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(d) TERMINATION OF EXISTING LICENSES, CERTIFICATES, AND Docu-
MENTS.—A license, certificate of registry, or merchant mariner’s
document issued before the date of the enactment of this section
terminates on the day it would have expired if —

(1) subsections (a), (b), and (c) were in effect on the date it was
issued; and

(2) it was renewed at the end of each 5-year period under
section 7106, 7107, or 7302 of title 46, United States Code.

(e) CRIMINAL RECOrRD REVIEW IN RENEWAIS OF LICENSES AND
CERTIFICATES OF REGISTRY.—

(1) IN GeENERAL.—Section 7109 of title 46, United States Code,
is amended to read as follows:

“8§ 7109. Review of criminal records

“The Secretary may review the criminal record of each holder of a
license or certificate of registry issued under this part who applies
for renewal of that license or certificate of registry.”.

(2) CLEricAL AMENDMENT.—The analysis for chapter 71 of title
46, United States Code, is amended by striking the item relating
to section 7109 and inserting the following:

“7109. Review of criminal records.”

SEC. 3103. SUSPENSION AND REVOCATION OF LICENSES, CERTIFICATES
OF REGISTRY, AND MERCHANT MARINERS’ DOCUMENTS FOR
ALCOHOL AND DRUG ABUSE.

(a) AVAILABILITY OF INFORMATION IN NATIONAL DRIVER REG-
ISTER.—

(1) IN GENERAL.—Section 7702 of title 46, United States Code,
is amended by adding at the end the following:

“(c)(1) The Secretary shall request a holder of a license, certificate
of registry, or merchant mariner’s document to make available to
the Secretary, under section 206(b)(4) of the National Driver Reg-
ister Act of 1982 (23 U.S.C. 401 note), all information contained in
the National Driver Register related to an offense described in
section 205(a)3) (A) or (B) of that Act committed by the individual.

“(2) The Secretary shall require the testing of the hclder of a
license, certificate of registry, or merchant mariner’s document for
use of alcohol and dangerous drugs in violation of law or Federal
regulation. The testing may include preemployment (with respect to
dangerous drugs only), periodic, random, reasonable cause, and post
accident testing.

“(d)(1) The Secretary may temporarily, for not more than 45 days,
suspend and take possession of the license, certificate of registry, or
merchant mariner’s document held by an individual if, when acting
under the authority of that license, certificate, or document—

“(A) that individual performs a safety sensitive function on a
vessel, as determined by the Secretary; and
‘(B) there is probable cause to believe that the individual—

“(i) has performed the safety sensitive function: in viola-
tion of law or Federal regulation regarding use of alcohol or
a dangerous drug;

“(ii) has been convicted of an offense that would prevent
the issuance or renewal of the license, certificate, or docu-
ment; or

“(iii) within the 3-year period preceding the initiation of a
suspension proceeding, has been convicted of an offense
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described in section 205(a)(3) (A) or (B) of the National
Driver Register Act of 1982.

“(2) If a license, certificate, or document is temporarily suspended
under this section, an expedited hearing under subsection (a) of this
sectig’n shall be held within 30 days after the temporary suspen-
sion.”.

(2) DEFINITION OF DANGEROUS DRUG.—(A) Section 2101 of title
46, United States Code, is amended by inserting after paragraph
(8) the following new paragraph:

‘8a) ‘dangerous drug’ means a narcotic drug, a controlled
substance, or a controlled substance analog (as defined in sec-
tion 102 of the Comprehensive Drug Abuse and Control Act of
1970 (21 U.S.C. 802)).”.

(B) Sections 7503(a) and 7704(a) of title 46, United States Code,
are repealed.

(b) BASES FOR SUSPENSION OR REvocATION.—Section 7703 of title
46, United States Code, is amended to read as follows:

*§ 7703. Bases for suspension or revocation

“A license, certificate of registry, or merchant mariner’s docu-
ment issued by the Secretary may be suspended or revoked if the
holder—

“(1) when acting under the authority of that license, certifi-
cate, or document—

“(A) has violated or fails to comply with this subtitle, a
regulation prescribed under this subtitle, or any other law
or regulation intended to promote marine safety or to
protect navigable waters; or

“(B) has committed an act of incompetence, misconduct,
or negligence;

“(2) is convicted of an offense that would prevent the issuance
or renewal of a license, certificate of registry, or merchant
mariner’s document; or

“(3) within the 3-year period preceding the initiation of the
suspension or revocation proceeding is convicted of an offense
described in section 205(a)(3) (A) or (B) of the National Driver
Register Act of 1982 (23 U.S.C. 401 note).”.

(c) TErMINATION OF REvocaTioN.—Section 7701(c) of title 46,
United States Code, is amended to read as follows:

“(c) When a license, certificate of registry, or merchant mariner’s
document has been revoked under this chapter, the former holder
mav be issued a new license, certificate of registry, or merchant
mariner’s document only after—

“(1) the Secretary decides, under regulations prescribed by
the Secretary, that the issuance is compatible with the require-
ment of good discipline and safety at sea; and

“(2) the former holder provides satisfactory proof that the
bases for revocation are no longer valid.”.

SEC. 4104. REMOVAL OF MASTER OR INDIVIDUAL IN CHARGE.

Section 8101 of title 46, United States Code, is amended by adding
at the end the following:

‘(1) When the 2 next most senior licensed officers on a vessel
reasonably believe that the master or individual in charge of the
vessel is under the influence of alcohol or a dangerous drug and is
incapable of commanding the vessel, the next most senior master,
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ity and compensation regime that is at least as effective as Federal
and State laws in preventing incidents and in guaranteeing full and
prompt compensation for damages resulting from incidents.

SEC. 3002. UNITED STATES-CANADA GREAT LAKES OIL SPILL COOPERA-
TION.

(a) REVIEW.—The Secretary of State shall review relevant inter-
national agreements and treaties with the Government of Canada,
including the Great Lakes Water Quality Agreement, to determine
whether amendments or additional international agreements are
necessary to—

(1) prevent discharges of oil on the Great Lakes;

(2) ensure an immediate and effective removal of oil on the
Great Lakes; and

(3) fully compensate those who are injured by a discharge of
oil on the Great Lakes.

(b) ConsuLTATION.—In carrying out this section, the Secretary of
State shall consult with the Department of Transportation, the
Environmental Protection Agency, the National Oceanic and At-
mospheric Administration, the Great Lakes States, the Inter-
national Joint Commission, and other appropriate agencies.

(c) REporT.—The Secretary of State shall submit a report to the
Congress on the results of the review under this section within 6
months after the date of the enactment of this Act.

SEC. 3003. UNITED STATES-CANADA LAKE CHAMPLAIN OIL SPILL CO-
OPERATION.

(a) REVIEW.—The Secretary of State shall review relevant inter-
national agreements and treaties with the Government of Canada,
to determine whether amendments or additional international
agreements are necessary to—

(1) prevent discharges of 0il on Lake Champlain;

(2) ensure an immediate and effective removal of oil on Lake
Champlain; and

(3) fully compensate those who are injured by a discharge of
oil on Lake Champlain.

(b) ConsuLTATION.—In carrying out this section, the Secretary of
State shall consult with the Department of Transportation, the
Environmental Protection Agency, the National Oceanic and At-
mospheric Administration, the States of Vermont and New York,
the International Joint Commission, and other appropriate agencies.

(c) REporT.—The Secretary of State shall submit a report to the
Congress on the results of the review under this section within 6
months after the date of the enactment of this Act.

SEC. 3004. INTERNATIONAL INVENTORY OF REMOVAL EQUIPMENT AND
PERSONNEL.

The President shall encourage appropriate international organiza-
tions to establish an international inventory of spill removal equip-
ment and personnel.

SEC. 3005. NEGOTIATIONS WITH CANADA CONCERNING TUG ESCORTS IN
PUGET SOUND.

Congress urges the Secretary of State to enter into negotiations
with the Government of Canada to ensure that tugboat escorts are
required for all tank vessels with a capacity over 40,000 deadweight
tons in the Strait of Juan de Fuca and in Haro Strait.

PUBLIC LAW 101-380—AUG. 18, 1990
TITLE IV—PREVENTION AND REMOVAL
Subtitle A—Prevention

SEC. 4101. REVIEW OF ALCOHOL AND DRUG ABUSE AND OTHER MATTERS
IN ISSUING LICENSES, CERTIFICATES OF REGISTRY, AND
MERCHANT MARINERS’ DOCUMENTS.

(a) LiceENsEs AND CERTIFICATES OF REGISTRY.—Section 7101 of title
46, United States Code, is amended by adding at the end the
following:

“(g) The Secretary may not issue a license or certificate of registry
under this section unless an individual applying for the license or
certificate makes available to the Secretary, under section 206(b)(7)
of the National Driver Register Act of 1982 (23 U.S.C. 401 note), any
information contained in the National Driver Register related to an
offense described in section 205(a)(3) (A) or (B) of that Act committed
by the individual.

“(h) The Secretary may review the criminal record of an individ-
ual who applies for a license or certificate of registry under this
section.

“(i) The Secretary shall require the testing of an individual who
applies for issuance or renewal of a license or certificate of registry
under this chapter for use of a dangerous drug in violation of law or
Federal regulation.”.

(b) MERCHANT MARINERS' DOCUMENTS.—Section 7302 of title 46,
United States Code, is amended by adding at the end the following:

“(c) The Secretary may not issue a merchant mariner’s document
under this chapter unless the individual applying for the document
makes available to the Secretary, under section 206(b)(7) of the
National Driver Register Act of 1982 (23 U.S.C. 401 note), any
information contained in the National Driver Register related to an
offense described in section 205(a)(3) (A) or (B) of that Act committed
by the individual.

‘“(d) The Secretary may review the criminal record of an individ-
ual who applies for a merchant mariner’s document under this
section.

‘“(e) The Secretary shall require the testing of an individual
applying for issuance or renewal of a merchant mariner’s document
under this chapter for the use of a dangerous drug in violation of
law or Federal regulation.”.

SEC. 4102. TERM OF LICENSES, CERTIFICATES OF REGISTRY, AND MER-
CHANT MARINERS' DOCUMENTS; CRIMINAL RECORD RE-
VIEWS IN RENEWALS.

(a) LicENses.—Section 7106 of title 46, United States Code, is
amended by inserting ‘“and may be renewed for additional 5-year
periods’ after “‘is valid for 5 years’'.

(b) CERTIFICATES oF REGISTRY.—Section 7107 of title 46, United
States Code, is amended by striking ‘“‘is not limited in duration.” and
inserting “is valid for 5 years and may be renewed for additional 5-
year periods.”.

(c) MERCHANT MARINERS’ DOCUMENTS.—Section 7302 of title 46,
United States Code, is amended by adding at the end the following:

“f) A merchant mariner’s document issued under this chapter is
valid for 5 years and may be renewed for additional 5-year periods.”.
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imposing any additional liability or requirements with respect
to—
(A) the discharge of oil or other pollution by oil within
such State; or
(B) any removal activities in connection with such a
discharge; or

(2) affect, or be construed or interpreted to affect or modify in
any way the obligations or liabilities of any person under the
Solid Waste Disposal Act (42 U.S.C. 6901 et seq.) or State law,
including common law.

(b) PRESERVATION OF STATE FuNDs.—Nothing in this Act or in
section 9509 of the Internal Revenue Code of 1986 (26 U.S.C. 9509)
shall in any way affect, or be construed to affect, the authority of
any State—

(1) to establish, or to continue in effect, a fund any purpose of
which is to pay for costs or damages arising out of, or directly
resulting from, oil pollution or the substantial threat of oil
pollution; or

(2) to require any person to contribute to such a fund.

(c) ADDITIONAL REQUIREMENTS AND LIABILITIES; PENALTIES.—Noth-
ing in this Act, the Act of March 3, 1851 (46 U.S.C. 183 et seq.), or
section 9509 of the Internal Revenue Code of 1986 (26 U.S.C. 9509),
shall in any way affect, or be construed to affect, the authority of
the United States or any State or political subdivision thereof—

(1) to impose additional liability or additional requirements;
or

(2) to impose, or to determine the amount of, any fine or
penalty (whether criminal or civil in nature) for any violation of
law;

relating to the discharge, or substantial threat of a discharge, of oil.

(d) FebpEraL EmMpPLOYEE LiaBILITY.—For purposes of section
2679(b)(2)(B) of title 28, United States Code, nothing in this Act shall
be construed to authorize or create a cause of action against a
Federal officer or employee in the officer’s or employee’s personal or
individual capacity for any act or omission while acting within the
scope of the officer’s or employee’s of fice or employment.

SEC. 1019. STATE FINANCIAL RESPONSIBILITY.

A State may enforce, on the navigable waters of the State, the
requirements for evidence of financial responsibility under section
1016.

SEC. 1020. APPLICATION.

This Act shall apply to an incident occurring after the date of the
enactment of this Act.

TITLE II—CONFORMING AMENDMENTS

SEC. 2001. INTERVENTION ON THE HIGH SEAS ACT.

Section 17 of the Intervention on the High Seas Act (33 U.S.C.

1486) is amended to read as follows:
“Sec. 17. The Oil Spill Liability Trust Fund shall be available to
the Secretary for actions taken under sections 5 and 7 of this Act.”
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SEC. 2002. FEDERAL WATER POLLUTION CONTROL ACT.

(a) AppLicATION.—Subsections (f), (g), (h), and (i) of section 311 of
the Federal Water Pollution Control Act (33 U.S.C. 1321) shall not
apply with respect to any incident for which liability is established
under section 1002 of this Act.

(b) CoNFORMING AMENDMENTS.—Section 311 of the Federal Water
Pollution Control Act (33 U.S.C. 1321) is amended as follows:

(1) Subsection (i) is amended by striking “(1)” after ‘()" and
by striking paragraphs (2) and (3).

(2) Subsection (k) is repealed. Any amounts remaining in the
revolving fund established under that subsection shall be depos-
ited in the Fund. The Fund shall assume all liability incurred
by the revolving fund established under that subsection.

(3) Subsection (1) is amended by striking the second sentence.

(4) Subsection (p) is repealed.

(5) The following is added at the end thereof"

“(s) The Oil Spill Liability Trust Fund established under section
9509 of the Internal Revenue Code of 1986 (26 U.S.C. 9509) shall be
available to carry out subsections (b), (c), (d), (j), and (1) as those
subsections apply to discharges, and substantial threats of dis-
charges, of oil. Any amounts received by the United States under
this section shall be deposited in the Oil Spill Liability Trust Fund.”.

SEC. 2003. DEEPWATER PORT ACT.

(a) CONFORMING AMENDMENTS.—The Deepwater Port Act of 1974
(33 U.S.C. 1502 et seq.) is amended—

(1) in section 4(c)(1) by striking “section 18(l) of this Act;” and
inserting “section 1016 of the Oil Pollution Act of 1990”; and
(2) by striking section 18.

(b) AMounTs REMAINING IN DEepwWATER PorT FUND.—Any
amounts remaining in the Deepwater Port Liability Fund estab-
lished under section 18(f) of the Deepwater Port Act of 1974 (33
U.S.C. 1517(f) shall be deposited in the Oil Spill Liability Trust
Fund established under section 9509 of the Internal Revenue Code of
1986 (26 U.S.C. 9509). The Oil Spill Liability Trust Fund shall
assume all liability incurred by the Deepwater Port Liability Fund.

SEC. 2004. OUTER CONTINENTAL SHELF LANDS ACT AMENDMENTS OF
1978.

Title III of the Outer Continental Shelf Lands Act Amendments of
1978 (43 U.S.C. 1811-1824) is repealed. Any amounts remaining in
the Offshore Oil Pollution Compensation Fund established under
section 302 of that title (43 U.S.C. 1812) shall be deposited in the Oil
Spill Liability Trust Fund established under section 9509 of the
Internal Revenue Code of 1986 (26 U.S.C. 9509). The Oil Spill
Liability Trust Fund shall assume all liability incurred by the
Offshore Oil Pollution Compensation Fund.

TITLE III—INTERNATIONAL OIL
POLLUTION PREVENTION AND REMOVAL

SEC. 3001. SENSE OF CONGRESS REGARDING PARTICIPATION IN INTER-
NATIONAL REGIME.

It is the sense of the Congress that it is in the best interests of the
United States to participate in an international oil pollution liabil-
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able, in establishing evidence of financial responsibility to effectuate
the purposes of this Act.

() CLaiMs AGAINST GUARANTOR.—Any claim for which liability
may be established under section 1002 may be asserted directly
against any guarantor providing evidence of financial responsibility
for a responsible party liable under that section for removal costs
and damages to which the claim pertains. In defernding against such
a claim, the guarantor may invoke (1) all rights and defenses which
would be available to the responsible party under this Act, (2) any
defense authorized under subsection (e), and (3) the defense that the
incident was caused by the willful misconduct of the responsible
party. The guarantor may not invoke any other defense that might
be available in proceedings brought by the responsible party against
the guarantor.

(g) LiMITATION ON GUARANTOR'S LiaBiLiTy.—Nothing in this Act
shall impose liability with respect to an incident on any guarantor
for damages or removal costs which exceed, in the aggregate, the
amount of financial responsibility required under this Act which
that guarantor has provided for a responsible party.

(h) CONTINUATION OF REGUILATIONS.—Any regulation relating to
financial responsibility, which has been issued pursuant to any
provision of law repealed or superseded by this Act, and which is in
effect on the date immediately preceding the effective date of this
Act, is deemed and shall be construed to be a regulation issued
pursuant to this section. Such a regulation shall remain in full force
and effect unless and until superseded by a new regulation issued
under this section.

(i) UN1FiED CERTIFICATE.—The Secretary may issue a single uni-
fied certificate of financial responsibility for purposes cf this Act
and any other law.

SEC. 1017. LITIGATION, JURISDICTION, AND VENUE.

(a) REVIEwW OoF REGULATIONS.—Review of any regulation promul-
gated under this Act may be had upon application by any interested
person only in the Circuit Court of Appeals of the United States for
the District of Columbia. Any such application shall be made within
90 days from the date of promulgation of such regulations. Any
matter with respect to which review could have been obtained under
this subsection shall not be subject to judicial review in any civil or
criminal proceeding for enforcement or to obtain damages or recov-
ery of response costs.

(b) JurispicTiION.—Except as provided in subsections (a) and (c),
the United States district courts shall have exclusive original juris-
diction over all controversies arising under this Act, without regard
to the citizenship of the parties or the amount in controversy. Venue
shall lie in any district in which the discharge or injury or damages
occurred, or in which the defendant resides, may be found, has its
principal office, or has appointed an agent for service of process. For
the purposes of this section, the Fund shall reside in the District of
Columbia.

(c) STATE CoURT JURISDICTION.—A State trial court of competent
jurisdiction over claims for removal costs or damages, as defined
under this Act, may consider claims under this Act or State law and
any final judgment of such court (when no longer subject to ordinary
forms of review) shall be recognized, valid, and enforceable for all
purposes of this Act.
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(d) AssesSMENT AND CoLLECTION OF TAx.—The provisions of
subsections (a), (b), and (c) shall not apply to any controversy or
other matter resulting from the assessment or collection of any tax,
or to the review of any regulation promulgated under the Internal
Revenue Code of 1986.

(e) SAvINGs ProvisioN.—Nothing in this title shall apply to any
cause of action or right of recovery arising from any incident which
occurred prior to the date of enactment of this title. Such claims
shall be adjudicated pursuant to the law applicable on the date of
the incident.

(f) PERIOD OF LIMITATIONS.—

(1) DaMAaGEs.—Except as provided in paragraphs (3) and (4),
an action for damages under this Act shall be barred unless the
action is brought within 3 years after—

(A) the date on which the loss and the connection of the
loss with the discharge in question are reasonably discover-
able with the exercise of due care, or

(B) in the case of natural resource damages under section
1002(b)(2)(A), the date of completion of the natural re-
sources damage assessment under section 1006(c).

(2) REMovAL costs.—An action for recovery of removal costs
referred to in section 1002(b)(1) must be commenced within 3
years after completion of the removal action. In any such action
described in this subsection, the court shall enter a declaratory
judgment on liability for removal costs or damages that will be

inding on any subsequent action or actions to recover further
removal costs or damages. Except as otherwise provided in this
paragraph, an action may be commenced under this title for
recovery of removal costs at any time after such costs have been
incurred.

(3) ConTrIBUTION.—NoO action for contribution for any re-
n}oval costs or damages may be commenced more than 3 years
after—

(A) the date of judgment in any action under this Act for
recovery of such costs or damages, or

(B) the date of entry of a judicially approved settlement
with respect to such costs or damages.

(4) SuBroGATION.—No action based on rights subrogated
pursuant to this Act by reason of payment of a claim may be
commenced under this Act more than 3 years after the date of
payment of such claim.

(5) CoMMENCEMENT.—The time limitations contained herein
shall not begin to run—

(A) against a minor until the earlier of the date when
such minor reaches 18 years of age or the date on which a
legal representative is duly appointed for such minor, or

(B) against an incompetent person until the earlier of the
date on which such incompetent’s incompetency ends or the
date on which a legal representative is duly appointed for
such incompetent.

SEC. 1018. RELATIONSHIP TO OTHER LAW.

(a) PRESERVATION OF STATE AUTHORITIES; SOLID WASTE DISPoSAL
Acr—Nothing in this Act or the Act of March 3, 1851 shall—
(1) affect, or be construed or interpreted as preempting, the
authority of any State or political subdivision thereof from
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shall promptly and at the expense of the responsible party or the
guarantor involved, advertise the designation and the procedures by
which claims may be presented to the responsible party or guaran-
tor. Advertisement under this subsection shall continue for a period
of no less than 30 days.

(c) ADVERTISEMENT BY PRESIDENT.—If—

(1) the responsible party and the guarantor both deny a
designation within 5 days after receiving notification of a des-
ignation under subsection (a),

(2) the source of the discharge or threat was a public vessel, or

(3) the President is unable to designate the source or sources
of the discharge or threat under subsection (a),

the President shall advertise or otherwise notify potential claimants
of the procedures by which claims may be presented to the Fund.

SEC. 1015. SUBROGATION.

(a) IN GENERAL.—Any person, including the Fund, who pays
compensation pursuant to this Act to any claimant for removal costs
or damages shall be subrogated to all rights, claims, and causes of
action that the claimant has under any other law.

(b) AcTioNs ON BEHALF OF FUND.—At the request of the Secretary,
the Attorney General shall commence an action on behalf of the
Fund to recover any compensation paid by the Fund to any claimant
pursuant to this Act, and all costs incurred by the Fund by reason of
the claim, including interest (including prejudgment interest),
administrative and adjudicative costs, and attorney’s fees. Such an
action may be commenced against any responsible party or (subject
to section 1016) guarantor, or against any other person who is liable,
pursuant to any law, to the compensated claimant or to the Fund,
for the cost or damages for which the compensation was paid. Such
an action shall be commenced against the responsible foreign
government or other responsible party to recover any removal costs
or damages paid from the Fund as the result of the discharge, or
substantial threat of discharge, of oil from a foreign offshore unit.

SEC. 1016. FINANCIAL RESPONSIBILITY.

(a) REQUIREMENT.—The responsible party for—

(1) any vessel over 300 gross tons (except a non-self-propelled
vessel that does not carry oil as cargo or fuel) using any place
subject to the jurisdiction of the United States; or

(2) any vessel using the waters of the exclusive economic zone
to transship or lighter oil destined for a place subject to the
jurisdiction of the United States;

shall establish and maintain, in accordance with regulations
promulgated by the Secretary, evidence of financial responsibility
sufficient to meet the maximum amount of liability to which, in the
case of a tank vessel, the responsible party could be subject under
section 1004 (a)(1) or (d) of this Act, or to which, in the case of any
other vessel, the responsible party could be subjected under section
1004 (a)?2) or (d), in a case where the responsible party would be
entitled to limit liability under that section. If the responsible party
owns or operates more than one vessel, evidence of financial respon-
sibility need be established only to meet the amount of the maxi-
mum liability applicable to the vessel having the greatest maximum
liability.
(b) SANCTIONS.—
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(1) WITHHOLDING CLEARANCE.—The Secretary of ithe Treasury
shall withhold or revoke the clearance required by section 4197
of the Revised Statutes of the United States of any vessel
subject to this section that does not have the evidence of {inan-
cial responsibility required for the vessel under this section.

(2) DENYING ENTRY TO OR DETAINING VESSELS.—The Secretary
may—

(A) deny entry to any vessel to any place in the United
States, or to the navigable waters, or
{(B) detain at the place,
any vessel that, upon request, does not produce the evidence of
financial responsibility required for the vessel under this sec-
tion.

(3) SEIZURE OF VESSEL.—Any vessel subject to the require-
ments of this section which is found irn the navigable waters
without the necessary evidence of financial responsibility for
the vessel shall be subject to seizure by and forfeiture to the
United States.

(c) OFFSHORE FACILITIES.—

(1) IN GeNErRAL.—Except as provided in paragraph (2), each
responsible party with respect to an offshore facility shall estab-
lish and maintain evidence of financial responsibility of
$150,000,000 to meet the amount of liability to which the
responsible party could be subjected under section 1004(a) in a
case in which the responsible party would be entitled to limit
liability under that section. In a case in which a person is the
responsible party for more than one facility subject to this
subsection, evidence of financial responsibility need be estab-
lished only to meet the maximum liability applicable to the
facility having the greatest maximum liability.

(2) DEEPWATER PORTS.—Each responsible party with respect to
a deepwater port shall establish and maintain evidence of finan-
cial responsibility sufficient to meet the maximum amount of
liability to which the responsible party could be subjected under
section 1004(a) of this Act in a case where the responsible party
would be entitled to limit liability under that section. If the
Secretary exercises the authority under section 1004{d)(2) to
lower the limit of liability for deepwater ports, the responsible
party shall establish and maintain evidence of financial respon-
sibility sufficient to meet the maximum amount of liability so
established. In a case in which a person is the responsible party
for more than one deepwater port, evidence of tinancial respon-
sibility need be established only to meet the maximum liability
applicable to the deepwater port having the greatest maximum
liability.

(e) METHODS OF FINANCIAL REspPoNsiBILITY.—Financial responsibil-
ity under this section may be established by any one, or by any
combination, of the following methods which the Secretary (in the
case of a vessel) or the President (in the case of a facility) determines
to be acceptable: evidence of insurance, surety bond, guarantee,
letter of credit, qualification as a self-insurer, or other evidence of
financial responsibility. Any bond tiled shall be issued by a bonding
company authorized to do business in the United States. In promul-
gating requirements under this section, the Secretary or the Presi-
dent, as appropriate, may specify policy or other contractual terms,
conditions, or defenses which are necessary, or which are unaccept-
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Government acquiring by subrogation all rights of the claimant or
State to recover from the responsible party.

(g) Aupits.—The Comptroller General shall audit all payments,
obligations, reimbursements, and other uses of the Fund, to assure
that the Fund is being properly administered and that claims are
being appropriately and expeditiously considered. The Comptroller
General shall submit to the Congress an interim report one year
after the date of the enactment of this Act. The Comptroller General
shall thereafter audit the Fund as is appropriate. Each Federal
agency shall cooperate with the Comptroller General in carrying out
this subsection.

(h) PERIOD OF LIMITATIONS FOR CLAIMS.—

(1) REMovaAL costs.—No claim may be presented under this
title for recovery of removal costs for an incident unless the
claim is presented within 6 years after the date of completion of
all removal actions for that incident.

(2) DamMaGEs.—No claim may be presented under this section
for recovery of damages unless the claim is presented within 3
years after the date on which the injury and its connection with
the discharge in question were reasonably discoverable with the
exercise of due care, or in the case of natural resource damages
under section 1002(b)(2)(A), if later, the date of completion of the
natural resources damage assessment under section 1006(e).

(3) MINORS AND INCOMPETENTS.—The time limitations con-
tained in this subsection shall not begin to run—

(A) against a minor until the earlier of the date when
such minor reaches 18 years of age or the date on which a
legal representative is duly appointed for the minor, or

(B) against an incompetent person until the earlier of the
date on which such incompetent’s incompetency ends or the
date on which a legal representative is duly appointed for
the incompetent.

(i) LimiTaTION ON PAYMENT FOR SAME Costs.—In any case in
which the President has paid an amount from the Fund for any
removal costs or damages specified under subsection (a), no other
claim may be paid from the Fund for the same removal costs or
damages.

(j) OBLIGATION IN ACCORDANCE WITH PLAN.—

(1) IN GeENERAL.—Except as provided in paragraph (2),
amounts may be obligated from the Fund for the restoration,
rehabilitation, replacement, or acquisition of natural resources
only in accordance with a plan adopted under section 1006(c).

(2) ExceprioN.—Paragraph (1) shall not apply in a situation
requiring action to avoid irreversible loss of natural resources
or to prevent or reduce any continuing danger to natural re-
sources or similar need for emergency action.

(k) PREFERENCE FOR PRIVATE PERSONS IN AREA AFFECTED BY Dis-
CHARGE.—

(1) IN GeNErRAL—In the expenditure of Federal funds for
removal of oil, including for distribution of supplies, construc-
tion, and other reasonable and appropriate activities, under a
contract or agreement with a private person, preference shall be
given, to the extent feasible and practicable, to private persons
residing or doing business primarily in the area affected by the
discharge of oil.

(2) LimitraTioN.—This subsection shall not be considered to
restrict the use of Department of Defense resources.
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SEC. 1013. CLAIMS PROCEDURE.

(a) PrESENTATION.—Except as provided in subsection (b), all claims
for removal costs or damages shall be presented first to the respon-
si(})le party or guarantor of the source designated under section
1014(a).

(b) PRESENTATION TO FUND.—

(1) IN GeNERAL.—Claims for removal costs or damages may be
presented first to the Fund—

(A) if the President has advertised or otherwise notified
claimants in accordance with section 1014(c);

(B) by a responsible party who may assert a claim under
section 1008;

(C) by the Governor of a State for removal costs incurred
by that State; or

(D) by a United States claimant in a case where a foreign
offshore unit has discharged oil causing damage for which
the Fund is liable under section 1012(a).

(2) LIMITATION ON PRESENTING CLAIM.—No claim of a person
against the Fund may be approved or certified during the
pendency of an action by the person in court to recover costs
which are the subject of the claim.

(¢) ELecTiON.—If a claim is presented in accordance with subsec-
tion (a) and—

(1) each person to whom the claim is presented denies alil
liability for the claim, or

(2) the claim is not settled by any person by payment within
90 days after the date upon which (A) the claim was presented,
or (B) advertising was begun pursuant to section 1014(b), which-
ever is later,

the claimant may elect to commence an action in court against the
responsible party or guarantor or to present the claim to the Fund.

(d) UNcoMPENSATED DAMAGES.—If a claim is presented in accord-
ance with this section and full and adequate compensation is un-
available, a claxm for the uncompensated damages and removal
costs may be presented to the Fund.

(e) PROCEDURE FOR CLAIMS AGAINST FUND.—The President shall
promulgate, and may from time to time amend, regulations for the
presentation, filing, processing, settlement, and adjudication of
claims under this Act against the Fund.

SEC. 1014. DESIGNATION OF SOURCE AND ADVERTISEMENT.

(a) DESIGNATION OF SOURCE AND NoTIFICATION.—When the Presi-
dent receives information of an incident, the President shall, where
possible and appropriate, designate the source or sources of the
discharge or threat. If a designated source is a vessel or a facility,
the President shall immediately notify the responsible party and the
guarantor, if known, of that designation.

(b) ADVERTISEMENT BY RESPONSIBLE PARTY OR GUARANTOR.—If a
responsible party or guarantor fails to inform the President, within
5 days after receiving notification of a designation under subsection
(a), of the party’s or the guarantor’s denial of the designation, such
party or guarantor shall advertise the designation and the proce-
dures by which claims may be presented, in accordance with regula-
tions promulgated by the President. Advertisement under the
preceding sentence shall begin no later than 15 days after the date
of the designation made under subsection (a). If advertisement is not
otherwise made in accordance with this subsection, the President
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DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 253
RIN 1010-AB78

Oil Spill Financial Responsibility for
Offshore Facilities Including State
Submerged Lands and Pipelines

AGENCY: Minerals Management Service,
Interior.

ACTION: Advanced notice of proposed
rulemaking.

SUMMARY: The Minerals Management
Service (MMS) is announcing its
intention to publish regulations
governing the establishment of financial
responsibility for offshore oil facilities
and gas facilities with concurrent gas
condensate production, and requests
comments from interested parties. This
action is necessary to ensure that parties
responsible for offshore oil and gas
facilities are able to meet the financial
responsibility requirements of the Oil
Pollution Act of 1990 (OPA 90). These
regulations will establish a level of
financial responsibility at $150 million
for all offshore facilities in, on, or under
the navigable waters of the United
States (U.S.).

DATES: Comments should be received or
postmarked by October 25, 1993 to
receive full consideration.

ADDRESSES: Comments should be
mailed or hand delivered to the
Department of the Interior; Minerals
Management Service, Mail Stop 4700;
381 Elden Street; Herndon, Virginia
22070—4817; Attention: Chief,
Engineering and Standards Branch.

FOR FURTHER INFORMATION CONTACT:
William S. Cook, Chief, Inspection and
Enforcement Branch, telephone (703)
787-1610 or FAX (703) 787-1575.
SUPPLEMENTARY INFORMATION: The
Minerals Management Service (MMS) is

developing new regulations to
implement Title I and section 4303 of
OPA 90 (33 U.S.C. 2701) for offshore
facilities in navigable waters of the U.S.
These regulations will:

o Establish the amount of oil spill
financial responsibility that must be
evidenced by responsible parties at $150
million;

e Establish requirements for
certification of financial responsibility
for all “offshore facilities” (as defined in
OPA 90) including those in, on, or
under any navigable waters, including
inland waters, of the States of the U.S.,
territories, and possessions, and
facilities subject to U.S. jurisdiction in,
on, or under any other waters.

¢ Define acceptable methods
available to demonstrate evidence of oil
spill financial responsibility;

e Define procegures to be used to
submit evidence of oil spill financial
responsibility;

o Define responsibilities, liabilities,
and defenses of guarantors;

o Establish the maximum civil
penalties to which responsible parties
are subject as $25,000 per day of
violation; and

e Establish civil penalties procedures.

The MMS solicits information and
comments on OPA 90 issues, and MMS'
preliminary interpretation of the OPA
90 requirements. Commentors should
propose solutions to any problems they
anticipate in complying with the OPA
90 requirements. The MMS is also
seeking information on the effect of the
new OPA 90 requirements on the oil,
financial, and insurance industries; how
MMS can best utilize the administrative
expertise and experience of State
regulatory agencies; and the concerns of
environmental groups and other
interested parties.

In August 1990, Congress passed OPA
90 which contains various provisions
aimed at:

e Strengthening oil spill prevention,
response capability, and cleanup efforts.

¢ Ensuring payment of damages
resulting from oil spills.

Title III of the Outer Continental Shelf
(OCS) Lands Act Amendments of 1978
(OCSLAA 78) was repealed and the
Federal Water Pollution Control Act and
the Deepwater Port Act of 1974 were
amended by OPA 90. To implement the
authority under OPA 90, Executive
Order (E.O.) 12777 was signed by the
President on October 18, 1991, and was
published in the Federal Register on
October 22, 1991 (56 FR 54757). The
E.O. delegated certain responsibilities to
the Secretary of the Interior, including
responsibilities relative to ensuring
evidence of financial responsibility for
companies operating offshore facilities

E-1

on the OCS and other U.S. navigable
waters. The Secretary subsequently
redelegated these responsibilities to the
Director, MMS.

A similar function was previously
performed by the U.S. Coast Guard
(USCG) on OCS waters under the
authority of Title Il of OCSLAA 78, and
implemented by 33 CFR part 135
provides that the regulations in 33 CFR
part 135 be continued effective until
new offshore financial responsibility
regulations are promulgated. On
October 1, 1992, a memorandum of
agreement (MOA) was signed
transferring the personnel, equipment,
and files associated with the function to
the MMS in furtherance of the
delegations in E.O. 12777.

Affected Facilities

The definition of “facility” in OPA 90
(section 1001(9)) includes all structures,
equipment, or devices, other than
vessels and deep water ports, used for
the purposes of exploring for, drilling
for, producing, storing, handling,
transferring, processing, or transporting
oil. This term specifically includes
pipelines. For the purposes of
administering section 1016 of OPA 90,
the MMS will apply financial
responsibility requirements, in the case
of offshore facilities other than
pipelines, to the lessee or permittee of
the area in which the facility is located
or the holders of a right of use and
easement granted under applicable State
law or the OCS Lands Act for the area
in which the facility is located. In the
case of pipelines, the MMS will apply
financial responsibility requirements to
any person owning or operating
pipelines located in, on, or under the
navigable waters of the U.S. Under E.O.
12777, the responsibility for Deepwater
Ports has been assigned to the
Department of Transportation.

Geographic Jurisdiction

The financial responsibility
requirements for offshore facilities
under OPA 90 apply to all U.S.
navigable waters. The law (OPA 90)
defines U.S. navigable waters as the
waters of the U.S. including the
territorial sea. This includes all of the
States of the U.S., the District of
Columbia, the Commonwealth of Puerto
Rico, Guam, American Samoa, the
United States Virgin Islands, the
Commonwealth of the Northern
Marianas, and any other territory or
possession of the U.S. Also, these new
authorities and responsibilities apply to
offshore facilities that the MMS
currently regulates for oil and gas
operations in the OCS.
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Through its definition of the terms
“navigable waters of the United States,”
and “offshore facility” in section
1001(22), OPA 90 extends its provisions
concerning offshore facilities to
facilities in, on, or under navigable
waters of the U.S. and any facilities
subject to the jurisdiction of the U.S. in,
on, or under other waters. Thus, for
example, a company operating a
petroleum pipeline that crosses the
Ohio River below Pittsburgh,
Pennsylvania, would be subject to the
$150 million financial responsibility
provisions of this rule, as would the
operator of an oil well in the Great
Lakes.

Implementation Procedures

In developing regulations to
implement the oil spill financial
responsibility requirements of OPA 90,
the MMS will need to determine
whether the following concepts in the
existing regulations at 33 CFR part 135
can be used to address the
responsibilities delegated under E.O.
12777:

¢ Evidence of financial responsibility
may be provided by one or more
Guarantors for one or more offshore
facilities of a particular responsible

partx/.V

e Where multiple responsible parties
own an offshore facility, evidence of
financial responsibility may be
established and maintained on behalf of
all of the parties by that party

desi%ated as the lead responsible party.
L]

hen evidence of financial
responsibility is established in a
consolidated form, the proportional
share of each Guarantor must be shown.

e Each responsible party of an
offshore facility is subject to civil
penalties and/or referral to the
Department of Justice if the required
evidence of financial responsibility is
not established and maintained.

¢ Evidence of financial responsibility
may be established and maintained by
any one or any combination of
acceptable methods.

e Individual insurance underwriters,
indemnitors, and bonding companies
are subject to direct action to the extent
of their contracts, indemnity coverage,
or bond.

Solicited Information

Responses to the following questions
are requested to assist MMS in
formulating the requirements to
implement OPA 90. In addition, to help
fulfill its responsibilities for
determining the economic effects of
regulations, MMS requests information
that can be used to determine the
potential economic effect of this

rulemaking on the oil and gas, the
pipeline, the insurance, the fishing, the
tourism, and other industries.

1. The MMS solicits information on
the types and locations of facilities that
may be subject to the offshore financial
responsibility requirements of OPA 90.
The OPA 90 defines an offshore facility
as any facility of any kind located in,
on, or under any of the navigable waters
of the U.S., and any facility of any kind
which is subject to the jurisdiction of
the U.S. and is located in, on, or under
any other waters, other than a vessel or
a public vessel. In addition, OPA 90
defines a facility as any structure, group
of structures, equipment, or device
(other than a vessel) which is used for
one or more of the following purposes:
exploring for, drilling for, producing,
storing, handling, transferring,
processing, or transporting oil. This
term includes any motor vehicle, rolling
stock, or pipeline used for one or more
of these purposes. Comments are invited
on whether or not, and if not why not,
this definition includes:

—Pipelines crossing over bodies of
water on bridges, piers, breakwaters,
berms, or similar structures.

—Fuel storage tanks, piping, and hoses
installed in, on (i.e., in contact with
or supported above), or under
navigable waters, including those
facilities in private marinas.

—Pipelines in, on, or under inland
navigable waters but not crossing the
inland navigable waters.

—Pipelines that cross in, on, or under
both land masses and inland
navigable waters.

—Pipelines that cross under inland
navigable waters in tunnels or are
surrounded by other impermeable
barriers.

—Pipelines that cross the waters of the
U.S. and the waters of another
country.

—Drrill strings, flow lines, or production
casing extending under navigable
waters but originating from land-
based drilling and production
facilities.

—Other structures to which the
applicability of OPA 90 may be
unclear.

2. Section 1016(e) of OPA 90, and 33
CFR part 135 enumerate the following
potential ways of demonstrating
financial responsibility:

—Insurance;

—Guaranty;

—Indemnity;

—Surety bond;

—Letters of credit;

—{Qualification as self-insurer; or

—Any combination of the above
methods.

E-2

What additional methods of
demonstrating evidence of the $150
million level of financial responsibility
exist to enable responsible parties and
guarantors to meet the requirement? Do
all of these methods provide equal
assurance that all claims will be paid in
a timely manner?

3. Section 1019 of OPA 90 states, “A
State may enforce, on the navigable
waters of the State, the requirements for
evidence of financial responsibility
under section 1016.” The MMS is
seeking comments on:

—Existing State programs that can be
demonstrated to be equivalent to OPA
90.

—Other State programs that address oil
spill financial responsibility.

—How States expect to administer
evidence of financial responsibility
programs consistent with OPA 90.

—What relationships can exist between
MMS and States that do and States
that do not have their own evidence
of financial responsibility programs.

—How MMS can verify that a State
program satisfies the requirements of
OPA 90.

—What contact and coordination
mechanisms MMS can establish with
States.

—To what extent MMS may be allowed
to defer offshore facility financial
responsibility under OPA 90 to a State
program.

4. The oil and gas industry has
expressed concerns regarding the
availability of insurance for those
responsible parties that cannot self-
insure. Insurers attribute their problem
to claimant direct action, duplicative
liability under State law, and
determinations of covered damages. The
MMS is seeking comments regarding:
—Whether and how direct action,

language limiting liability, uncertain

scope of damage provisions, and lack

of preemption provisions in OPA 90

affect the availability of insurance.

—What regulatory approaches are
available under OPA 90 that may
improve the availability of an
insurance market.

5. Section 1016(e) of OPA 90
authorizes MMS, as the agent of the
President, to specify policy or other
contractual terms, conditions, or
defenses which are necessary, or which
are unacceptable, in establishing
evidence of financial responsibility. The
MMS is seeking comments regarding:
—What defenses should be available to

a Guarantor to ensure the availability

of affordable bonds, insurance, or

other forms of guarantees.

—On what terms and conditions, if any,
should bank letters of credit be
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acceptable as evidence of financial
responsibility.

—On what terms and conditions, if any,
should third party guaranties be
acceptable as evidence of financial
responsibility.

—On what terms and conditions should
a lessee/operator be allowed to self-
insure for financial responsibility
obligations under OPA 90.

6. Self-insurance, as well as
insurance, re-insurance, and other
indemnity mechanisms have been
identified as methods to achieve the
$150 million oil spill financial
responsibility requirement of OPA 90.
The MMS is seeking comments
regarding:

—What organizational structures could
be used for other indemnity
mechanisms.

—What limitations are appropriate for
these indemnity mechanisms to
ensure that adequate financial
responsibility coverage exists for all
participating responsible parties.

—To what extent can a single indemnity
mechanism be acceptable as evidence
for a number of responsible parties or
their offshore facilities.

—Should the utilization of a single
indemnity mechanism be limited by a
maximum number of offshore
facilities or a maximum volume of oil
handled by the offshore facilities. If
not, why not.

—What financial tests or criteria should
be used to judge applications for self-
insurance.

7. For the purposes of administering
section 1016 of OPA 90, the MMS
interpretation of the definition for “oil”
in section 1001(23) of OPA 90, excludes
facilities that handle or produce only
dry natural gas. The MMS recognizes
that some quantity of natural gas liquids
may be produced with the gas. Facilities
handling at any one time 1,000 barrels
or less of these highly volatile, light end
petroleum fractions were exempted
from the USCG financial responsibility
regulations (33 CFR part 135) because
these liquids posed significantly less
environmental risk than crude or
refined oil. The MMS is seeking
comments and the basis for those
comments regarding:

—Should offshore facilities that store or
process only dry natural gas be
exempt from the financial
responsibility requirements of OPA
90.

—Should offshore facilities that store or
process a de minimis quantity of
natural gas condensate be exempt
from the financial respensibility
requirements of OPA 90.

—What are appropriate de minimis
quantities.

8. The oil and gas industry has
claimed that the requirement for $150
million in financial responsibility may
result in premature abandonment of
wells and preclude their transfer to
smaller companies. The MMS is seeking
comments regarding:

—What information is available to
substantiate this claim.

—How regulations can be structured to
avoid premature abandonment of
producing wells.

Persons choosing to respond to this
notice should send comments to the
address shown in the addresses section.
Following the analysis of comments
received, proposed rules governing oil
spill financial responsibility for offshore
facilities will be developed and
published in the Federal Register.

Dated: June 14, 1993.
Bob Armstrong,

Assistant Secretary for Land and Minerals
Management.

[FR Doc. 93-20415 Filed 8-24-93; 8:45 am)
BILLING CODE 4310-MR-P
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Executive Order 12777 of October 18, 1991

Implementation of Section 311 of the Federal Water Pollution
Control Act of October 18, 1972, as Amended, and the Oil
Pollution Act of 1990

By the authority vested in me as President by the Constitution and the laws
of the United States of America, including Section 311 of the Federal Water
Pollution Control Act, (“FWPCA") (33 U.S.C. 1321), as amended by the Oil
Pollution Act of 1990 (Public Law 101-380) (“OPA"), and by Section 301 of
Title 3 of the United States Code, it is hereby ordered as follows:

Section 1. National Contingency Plan, Area Committees. and Area Contin-
gency Plans. (a) Section 1 of Executive Order No. 12580 of January 23, 1987,
is amended to read as follows:

“Section 1. National Contingency Plan. (a)(1) The National Contingency
Plan (“the NCP"), shall provide for a National Response Team (“the NRT")
composed of representatives of appropriate Federal departments and agen-
cies for national planning and coordination of preparedness and response
actions, and Regional Response Teams as the regional counterparts to the
NRT for planning and coordination of regional preparedness and response
actions.

“(2) The following agencies (in addition to other appropriate agencies)
shall provide representatives to the National and Regional Response Teams
to carry out their responsibilities under the NCP: Department of State, De-
partment of Defense, Department of Justice, Department of the Interior, De-
partment of Agriculture, Department of Commerce, Department of Labor,
Department of Health and Human Services, Department of Transportation,
Department of Energy, Environmental Protection Agency, Federal Emergen-
cy Management Agency, United States Coast Guard, and the Nuclear Regu-
latory Commission.

“(3) Except for periods of activation because of response action, the rep-
resentative of the Environmental Protection Agency (“EPA") shall be the
chairman, and the representative of the United States Coast Guard shall be
the vice chairman, of the NRT and these agencies' representatives shall be
co-chairs of the Regional Response Teams (“the RRTs"). When the NRT or
an RRT is activated for a response action, the EPA representative shall be
the chairman when the release or threatened release or discharge or threat-
ened discharge occurs in the inland zone, and the United States Coast
Guard representative shall be the chairman when the release or threatened
release or discharge or threatened discharge occurs in the coastal zone,
unless otherwise agreed upon by the EPA and the United States Coast
Guard representatives (inland and coastal zones are defined in the NCP).

“(4) The RRTs may include representatives from State governments, local
governments (as agreed upon by the States), and Indian tribal governments.
Subject to the functions and authorities delegated to Executive departments
and agencies in other sections of this order, the NRT shall provide policy
and program direction to the RRTs.

“(b)(1) The responsibility for the revision of the NCP and all the other
functions vested in the President by Sections 105(a), (b), (c), and (g), 125,
and 301(f) of the Act, by Section 311(d)(1) of the Federal Water Pollution
Control Act, and by Section 4201(c) of the Oil Pollution Act of 1990 is dele-
gated to the Administrator of the Environmental Protection Agency (“the
Administrator”).

“(2) The function vested in the President by Section 118(p) of the Super-
fund Amendments and Reauthorization Act of 1986 (Pub. L. 99-499)
(“SARA") is delegated to the Administrator.

“(c) In accord with Section 107(f)(2)(A) of the Act, Section 311(f)(5) of the



Federal Water Pollution Control Act, as amended (33 U.S.C. 1321(f)(5)), and
Section 1006(b)(1) and (2) of the Oil Pollution Act of 1990, the following
shall be among those designated in the NCP as Federal trustees for natural
resources:

(1) Secretary of Defense;

(2) Secretary of the Interior;
(3) Secretary of Agriculture;
(4) Secretary of Commerce;

(5) Secretary of Energy.

In the event of a spill, the above named Federal trustees for natural re-
sources shall designate one trustee to act as Lead Administrative Trustee,
the duties of which shall be defined in the regulations promulgated pursu-
ant to Section 1006(e)(1) of OPA. If there are natural resource trustees other
than those designated above which are acting in the event of a spill, those
other trustees may join with the Federal trustees to name a Lead Adminis-
trative Trustee which shall exercise the duties defined in the regulations
promulgated pursuant to Section 1006(e)(1) of OPA.

“(d) Revisions to the NCP shall be made in consultation with members of
the NRT prior to publication for notice and comment.

“(e) All revisions to the NCP, whether in proposed or final form, shall be
subject to review and approval by the Director of the Office of Manage-
ment and Budget (*OMB")."

(b) The functions vested in the President by Section 311(j)(4) of FWPCA,
and Section 4202(b)(1) of OPA, respecting the designation of Areas, the ap-
pointment of Area Committee members, the requiring of information to be
included in Area Contingency Plans, and the review and approval of Area
Contingency Plans are delegated to the Administrator of the Environmental
Protection Agency (“Administrator”) for the inland zone and the Secretary
of the Department in which the Coast Guard is operating for the coastal
zone (inland and coastal zones are defined in the NCP).

Sec. 2. National Response System. (a) The functions vested in the President
by Section 311(j)(1)(A) of FWPCA, respecting the establishment of methods
and procedures for the removal of discharged oil and hazardous sub-
stances, and by Section 311(j)(1)(B) of FWPCA respecting the establishment
of criteria for the development and implementation of local and regional oil
and hazardous substance removal contingency plans, are delegated to the
Administrator for the inland zone and the Secretary of the Department in
which the Coast Guard is operating for the coastal zone.

(b)(1) The functions vested in the President by Section 311(j)(1)(C) of
FWPCA., respecting the establishment of procedures, methods, and equip-
ment and other requirements for equipment to prevent and to contain dis-
charges of oil and hazardous substances from non-transportation-related
onshore facilities, are delegated to the Administrator.

(2) The functions vested in the President by Section 311(j)(1)(C) of FWPCA,
respecting the establishment of procedures, methods, and equipment and
other requirements for equipment to prevent and to contain discharges of
oil and hazardous substances from vessels and transportation-related on-
shore facilities and deepwater ports subject to the Deepwater Ports Act of
1974 (“DPA"), are delegated to the Secretary of Transportation.

(3) The functions vested in the President by Section 311(j)(1)(C) of FWPCA,
respecting the establishment of procedures, methods, and equipment and
other requirements for equipment to prevent and to contain discharges of
oil and hazardous substances from offshore facilities, including associated
pipelines, other than deepwater ports subject to the DPA, are delegated to
the Secretary of the Interior.
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(c) The functions vested in the President by Section 311(j)(1)(D) of FWPCA,
respecting the inspection of vessels carrying cargoes of oil and hazardous
substances and the inspection of such cargoes, are delegated to the Secre-
tary of the Department in which the Coast Guard is operating.

(d)(1) The functions vested in the President by Section 311(j)(5) of FWPCA
and Section 4202(b)(4) of OPA, respecting the issuance of regulations re-
quiring the owners or operators of non-transportation-related onshore facili-
ties to prepare and submit response plans, the approval of means to ensure
the availability of private personnel and equipment, the review and approv-
al of such response plans, and the authorization of non-transportation-relat-
ed onshore facilities to operate without approved response plans, are dele-
gated to the Administrator.

(2) The functions vested in the President by Section 311(j)(5) of FWPCA and
Section 4202(b)(4) of OPA, respecting the issuance of regulations requiring
the owners or operators of tank vessels, transportation-related onshore fa-
cilities and deepwater ports subject to the DPA, to prepare and submit re-
sponse plans, the approval of means to ensure the availability of private
personnel and equipment, the review and approval of such response plans,
and the authorization of tank vessels, transportation-related onshore facili-
ties and deepwater ports subject to the DPA to operate without approved
response plans, are delegated to the Secretary of Transportation.

(3) The functions vested in the President by Section 311(j)(5) of FWPCA and
Section 4202(b)(4) of OPA, respecting the issuance of regulations requiring
the owners or operators of offshore facilities, including associated pipe-
lines, other than deepwater ports subject to the DPA, to prepare and submit
response plans, the approval of means to ensure the availability of private
personnel and equipment, the review and approval of such response plans,
and the authorization of offshore facilities, including associated pipelines,
other than deepwater ports subject to the DPA, to operate without ap-
proved response plans, are delegated to the Secretary of the Interior.

(e)(1) The functions vested in the President by Section 311(j)(6)(A) of
FWPCA, respecting the requirements for periodic inspections of contain-
ment booms and equipment used to remove discharges at non-transporta-
tion-related onshore facilities, are delegated to the Administrator.

(2) The functions vested in the President by Section 311(j)(6)(A) of FWPCA,
respecting the requirements for periodic inspections of containment booms
and equipment used to remove discharges on vessels, and at transportation-
related onshore facilities and deepwater ports subject to the DPA, are dele-
gated to the Secretary of Transportation.

(3) The functions vested in the President by Section 311(j)(6)(A) of FWPCA,
respecting the requirements for periodic inspections of containment booms
and equipment used to remove discharges at offshore facilities, including
associated pipelines, other than deepwater ports subject to the DPA, are
delegated to the Secretary of the Interior.

(f) The functions vested in the President by Section 311(j)(6)(B) of FWPCA,
respecting requirements for vessels to carry appropriate removal equipment,
are delegated to the Secretary of the Department in which the Coast Guard
is operating.

(g)(1) The functions vested in the President by Section 311(j)(7) of FWPCA,
respecting periodic drills of removal capability under relevant response
plans for onshore and offshore facilities located in the inland zone, and the
publishing of annual reports on those drills, are delegated to the Adminis-
trator.

(2) The functions vested in the President by Section 311(j)(7) of FWPCA, re-
specting periodic drills of removal capability under relevant response plans
for tank vessels, and for onshore and offshore facilities located in the
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coastal zone, and the publishing of annual reports on those drills, are dele-
gated to the Secretary of the Department in which the Coast Guard is oper-
ating.

(h) No provision of Section 2 of this order, including, but not limited to, any
delegation or assignment of any function hereunder, shall in any way
affect, or be construed or interpreted to affect the authority of any Depart-
ment or agency, or the head of any Department or agency under any provi-
sion of law other than Section 311(j) of FWPCA or Section 4202(b)(4) of
OPA.

(i) The functions vested in the President by Section 311(j) of FWPCA or
Section 4202(b)(4) of OPA which have been delegated or assigned by Sec-
tion 2 of this order may be redelegated to the head of any Executive depart-
ment or agency with his or her consent.

Sec. 3. Removal. The functions vested in the President by Section 311(c) of
FWPCA and Section 1011 of OPA, respecting an effective and immediate
removal or arrangement for removal of a discharge and mitigation or pre-
vention of a substantial threat of a discharge of oil or a hazardous sub-
stance, the direction and monitoring of all Federal, State and private ac-
tions, the removal and destruction of a vessel, the issuance of directions,
consulting with affected trustees, and removal completion determinations,
are delegated to the Administrator for the inland zone and to the Secretary
of the Department in which the Coast Guard is operating for the coastal
zone.

Sec. 4. Liability Limit Adjustment. (a) The functions vested in the President
by Section 1004(d) of OPA, respecting the establishment of limits of liabil-
ity, with respect to classes or categories of non-transportation-related on-
shore facilities, the reporting to Congress on the desirability of adjusting
limits of liability with respect to non-transportation-related onshore facili-
ties, and the adjustment of limits of liability to reflect significant increases
in the Consumer Price Index with respect to non-transportation-related on-
shore facilities, are delegated to the Administrator, acting in consultation
with the Secretary of Transportation, the Secretary of Energy, and the At-
torney General.

(b) The functions vested in the President by Section 1004(d) of OPA, re-
specting the establishment of limits of liability, with respect to classes or
categories of transportation-related onshore facilities, the reporting to Con-
gress on the desirability of adjusting limits of liability. with respect to ves-
sels or transportation-related onshore facilities and deepwater ports subject
to the DPA, and the adjustment of limits of liability to reflect significant
increases in the Consumer Price Index with respect to vessels or transpor-
tation-related onshore facilities and deepwater ports -subject to the DPA,
are delegated to the Secretary of Transportation.

(c) The functions vested in the President by Section 1004(d) of OPA, re-
specting the reporting to Congress on the desirability of adjusting limits of
liability with respect to offshore facilities, including associated pipelines,
other than deepwater ports subject to the DPA, and the adjustment of limits
of liability to reflect significant increases in the Consumer Price Index with
respect to offshore facilities, including associated pipelines, other than
deepwater ports subject to the DPA, are delegated to the Secretary of the
Interior.

Sec. 5. Financial Responsibility. (a)(1) The functions vested in the President
by Section 1016(e) of OPA, respecting (in the case of offshore facilities
other than deepwater ports) the issuance of regulations concerning financial
responsibility, the determination of acceptable methods of financial respon-
sibility, and the specification of necessary or unacceptable terms, condi-
tions, or defenses, are delegated to the Secretary of the Interior.

(2) The functions vested in the President by Section 1016(e) of OPA, re-
specting (in the case of deepwater ports) the issuance of regulations con-
cerning financial responsibility, the determination of acceptable methods of
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financial responsibility, and the specification of necessary or unacceptable
terms, conditions, or defenses, are delegated to the Secretary of Transporta-
tion.

(b)(1) The functions vested in the President by Section 4303 of OPA, re-
specting (in cases involving vessels) the assessment of civil penalties, the
compromising, modification or remission, with or without condition, and the
referral for collection of such imposed penalties, and requests to the Attor-
ney General to secure necessary judicial relief, are delegated to the Secre-
tary of the Department in which the Coast Guard is operating.

(2) The functions vested in the President by Section 4303 of OPA, respecting
(in cases involving offshore facilities other than deepwater ports) the as-
sessment of civil penalties, the compromising, modification or remission,
with or without condition, and the referral for collection of such imposed
penalties, and requests to the Attorney General to secure necessary judicial
relief, are delegated to the Secretary of the Interior.

(3) The functions vested in the President by Section 4303 of OPA, respecting
(in cases involving deepwater ports) the assessment of civil penalties, the
compromising, modification or remission, with or without condition, and the
referral for collection of such imposed penalties, and requests to the Attor-
ney General to secure necessary judicial relief, are delegated to the Secre-
tary of Transportation.

Sec. 6. Enforcement. (a) The functions vested in the President by Section
311(m)(1) of FWPCA. respecting the enforcement of Section 311 with re-
spect to vessels, are delegated to the Secretary of the Department in which
the Coast Guard is operating.

(b) The functions vested in the President by Section 311(e) of FWPCA, re-
specting determinations of imminent and substantial threat, requesting the
Attorney General to secure judicial relief, and other action including issuing
administrative orders, are delegated to the Administrator for the inland
zone and to the Secretary of the Department in which the Coast Guard is
operating for the coastal zone.

Sec. 7. Management of the Oil Spill Liability Trust Fund and Claims.
(a)(1)(A) The functions vested in the President by Section 1012(a)(1), (3),
and (4) of OPA respecting payment of removal costs and claims and deter-
mining consistency with the National Contingency Plan (NCP) are delegated
to the Secretary of the Department in which the Coast Guard is operating.

(B) The functions vested in the President by Section 6002(b) of the OPA re-
specting making amounts, not to exceed $50,000,000 and subject to normal
budget controls, in any fiscal year, available from the Fund (i) to carry out
Section 311(c) of FWPCA, and (ii) to initiate the assessment of natural re-
sources damages required under Section 1006 of OPA are delegated to the
Secretary of the Department in which the Coast Guard is operating. Such
Secretary shall make amounts available from the Fund to initiate the as-
sessment of natural resources damages exclusively to the Federal trustees
designated in the NCP. Such Federal trustees shall allocate such amounts
among all trustees required to assess natural resources damages under Sec-
tion 1006 of OPA.

(2) The functions vested in the President by Section 1012(a)(2) of OPA, re-
specting the payment of costs and determining consistency with the NCP,
are delegated to the Federal trustees designated in the NCP.

(3) The functions vested in the President by Section 1012(a)(5) of OPA, re-
specting the payment of costs and expenses of departments and agencies
having responsibility for the implementation, administration, and enforce-
ment of the Oil Pollution Act of 1990 and subsections (b), (c). (d). (j) and (l)
of Section 311 of FWPCA, are delegated to each head of such department
and agency.

(b) The functions vested in the President by Section 1012(c) of OPA, re-
specting designation of Federal officials who may obligate money, are dele-
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gated to each head of the departments and agencies to whom functions
have been delegated under section 7(a) of this order for the purpose of car-
rying out such functions.

(c)(1) The functions vested in the President by Section 1012(d) and (e) of
OPA, respecting the obligation of the Trust Fund on the request of a Gover-
nor or pursuant to an agreement with a State, entrance into agreements
with States, agreement upon terms and conditions, and the promulgation of
regulations concerning such obligation and entrance into such agreement,
are delegated to the Secretary of the Department in which the Coast Guard
is operating, in consultation with the Administrator.

(2) The functions vested in the President by Section 1013(e) of OPA, re-
specting the promulgation and amendment of regulations for the presenta-
tion, filing, processing, settlement, and adjudication of claims under OPA
against the Trust Fund, are delegated to the Secretary of the Department in
which the Coast Guard is operating, in consultation with the Attorney Gen-
eral.

(3) The functions vested in the President by Section 1012(a) of OPA, re-
specting the payment of costs. damages. and claims. delegated herein to the
Secretary of the Department in which the Coast Guard is operating, include,
inter alia, the authority to process, settle, and administratively adjudicate
such costs, damages. and claims, regardless of amount.

(d)(1) The Coast Guard is designated the “appropriate agency" for the pur-
pose of receiving the notice of discharge of oil or hazardous substances re-
quired by Section 311(b)(5) of FWPCA, and the Secretary of the Department
in which the Coast Guard is operating is authorized to issue regulations im-
plementing this designation.

(2) The functions vested in the President by Section 1014 of OPA, respecting
designation of sources of discharges or threats, notification to responsible
parties, promulgation of regulations respecting advertisements, the adver-
tisement of designation, and notification of claims procedures, are delegat-
ed to the Secretary of the Department in which the Coast Guard is operat-
ing.

Sec. 8. Miscellaneous. (a) The functions vested in the President by Section
311(b)(3) and (4) of FWPCA, as amended by the Oil Pollution Act of 1990,
respecting the determination of quantities of oil and any hazardous sub-
stances the discharge of which may be harmful to the public health or wel-
fare or the environment and the determinations of quantities, time, loca-
tions, circumstances, or conditions, which are not harmful, are delegated to
the Administrator.

(b) The functions vested in the President by Section 311(d)(2)(G) of FWPCA.
respecting schedules of dispersant, chemical, and other spill mitigating de-
vices or substances, are delegated to the Administrator.

(c) The functions vested in the President by Section 1006(b)(3) and (4) of
OPA respecting the receipt of designations of State and Indian tribe trust-
ees for natural resources are delegated to the Administrator.

(d) The function vested in the President by Section 3004 of OPA. with re-
spect to encouraging the development of an international inventory of
equipment and personnel, is delegated to the Secretary of the Department
in which the Coast Guard is operating, in consultation with the Secretary of
State.

(e) The functions vested in the President by Section 4113 of OPA, respecting
a study on the use of liners or other secondary means of containment for
onshore facilities, and the implementation of the recommendations of the
study. are delegated to the Administrator.

(f) The function vested in the President by Section 5002(c)(2)(D) of OPA, re-
specting the designating of an employee of the Federal Government who
shall represent the Federal Government on the Oil Terminal Facilities and
Oil Tanker Operations Associations, is delegated to the Secretary of Trans-
portation.
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(g) The functions vested in the President by Section 5002(o) of OPA, re-
specting the annual certification of alternative voluntary advisory groups,
are delegated to the Secretary of Transportation.

(h) The function vested in the President by Section 7001(a)(3) of OPA., re-
specting the appointment of Federal agencies to membership on the Inter-
agency Coordinating Committee on Oil Pollution Research, is delegated to
the Secretary of Transportation.

(i) Executive Order No. 11735 of August 3, 1973, Executive Order No. 12123
of February 26, 1979, Executive Order No. 12418 of May 5, 1983 and the
memorandum of August 24, 1990, delegating certain authorities of the Presi-
dent under the Oil Pollution Act of 1990 are revoked.

Sec. 9. Consultation. Authorities and functions delegated or assigned by
this order shall be exercised subject to consultation with the Secretaries of
departments and the heads of agencies with statutory responsibilities which
may be significantly affected, including, but not limited to, the Department
of Justice.

Sec. 10. Litigation. (a) Notwithstanding any other provision of this order,
any representation pursuant to or under this order in any judicial proceed-
ings shall be by or through the Attorney General. The conduct and control
of all litigation arising under the Oil Pollution Act of 1990 shall be the re-
sponsibility of the Attorney General.

(b) Notwithstanding any other provision of this order, the authority under
the Oil Pollution Act of 1990 to require the Attorney General to commence
litigation is retained by the President.

(c) Notwithstanding any other provision of this order, the Secretaries of the
Departments of Transportation, Commerce, Interior, Agriculture, and/or the
Administrator of the Environmental Protection Agency may request that the
Attorney General commence litigation under the Oil Pollution Act of 1990.

(d) The Attorney General, in his discretion, is authorized to require that,
with respect to a particular oil spill, an agency refrain from taking adminis-
trlative enforcement action without first consulting with the Attorney Gener-
al.

GEORGE BUSH
THE WHITE HOUSE,
October 18, 1991.
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Presidential Documents

Title 3—

The President

Executive Order 12866 of September 30, 1993

Regulatory Planning and Review

The American people deserve a regulatory system that works for them,
not against them: a regulatory system that protects and improves their health,
safety, environment, and well-being and improves the performance of the
economy without imposing unacceptable or unreasonable costs on society;
regulatory policies that recognize that the private sector and private markets
are the best engine for economic growth; regulatory approaches that respect
the role of State, local, and tribal governments; and regulations that are
effective, consistent, sensible, and understandable. We do not have such
a regulatory system today.

With this Executive order, the Federal Government begins a program to
reform and make more efficient the regulatory process. The objectives of
this Executive order are to enhance planning and coordination with respect
to both new and existing regulations; to reaffirm the primacy of Federal
agencies in the regulatory decision-making process; to restore the integrity
and legitimacy of regulatory review and oversight; and to make the process
more accessible and open to the public. In pursuing these objectives, the
regulatory process shall be conducted so as to meet applicable statutory
requirements and with due regard to the discretion that has been entrusted
to the Federal agencies.

Accordingly, by the authority vested in me as President by the Constitution
and the laws of the United States of America, it is hereby ordered as
follows:

Section 1. Statement of Regulatory Philosophy and Principles. (a) The Regu-
latory Philosophy. Federal agencies should promulgate only such regulations
as are required by law, are necessary to interpret the law, or are made
necessary by compelling public need, such as material failures of private
markets to protect or improve the health and safety of the public, the
environment, or the well-being of the American people. In deciding whether
and how to regulate, agencies should assess all costs and benefits of available
regulatory alternatives, including the alternative of not regulating. Costs
and benefits shall be understood to include both quantifiable measures (to
the fullest extent that these can be usefully estimated) and qualitative meas-
ures of costs and benefits that are difficult to quantify, but nevertheless
essential to consider. Further, in choosing among alternative regulatory ap-
proaches, agencies should select those approaches that maximize net benefits
(including potential economic, environmental, public health and safety, and
other advantages; distributive impacts; and equity), unless a statute requires
another regulatory approach.

(b) The Principles of Regulation. To ensure that the agencies’ regulatory
programs are consistent with the philosophy set forth above, agencies should
adhere to the following principles, to the extent permitted by law and
where applicable:

(1) Each agency shall identify the problem that it intends to address
(including, where applicable, the failures of private markets or public institu-
tions that warrant new agency action) as well as assess the significance
of that problem.

(2) Each agency shall examine whether existing regulations (or other
law) have created, or contributed to, the problem that a new regulation
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is intended to correct and whether those regulations (or other law) should
be modified to achieve the intended goal of regulation more effectively.

(3) Each agency shall identify and assess available alternatives to direct
regulation, including providing economic incentives to encourage the desired
behavior, such as user fees or marketable permits, or providing information
upon which choices can be made by the public.

(4) In setting regulatory priorities, each agency shall consider, to the
extent reasonable, the degree and nature of the risks posed by various
substances or activities within its jurisdiction.

(5) When an agency determines that a regulation is the best available
method of achieving the regulatory objective, it shall design its regulations
in the most cost-effective manner to achieve the regulatory objective. In
doing so, each agency shall consider incentives for innovation, consistency.
predictability, the costs of enforcement and compliance (to the government,
regulated entities, and the public), flexibility, distributive impacts, and eq-
uity.

(6) Each agency shall assess both the costs and the benefits of the
intended regulation and, recognizing that some costs and benefits are difficult
to quantify, propese or adopt a regulation only upon a reasoned determination
that the benefits of the intended regulation justify its costs.

(7) Each agency shall base its decisions on the best reasonably obtainable
scientific, technical, economic, and other information concerning the need
for, and consequences of, the intended regulation.

(8) Each agency shall identify and assess alternative forms of regulation
and shall, to the extent feasible, specify performance objectives, rather than
specifying the behavior or manner of compliance that regulated entities
must adopt.

(9) Wherever feasible, agencies shall seek views of appropriate State,
local, and tribal officials before imposing regulatory requirements that might
significantly or uniquely affect those governmental entities. Each agency
shall assess the effects of Federal regulations on State, local, and tribal
governments, including specifically the availability of resources to carry
out those mandates, and seek to minimize those burdens that uniquely
or significantly affect such governmental entities, consistent with achieving
regulatory objectives. In addition, as appropriate, agencies shall seek to
harmonize Federal regulatory actions with related State, local, and tribal
regulatory and other governmental functions.

(10) Each agency shall avoid regulations that are inconsistent, incompat-
ible, or duplicative with its other regulations or those of other Federal
agencies.

(11) Each agency shall tailor its regulations to impose the least burden
on society, including individuals, businesses of differing sizes. and other
entities (including small communities and governmental entities), consistent
with obtaining the regulatory objectives, taking into account, among other
things, and to the extent practicable, the costs of cumulative regulations.

(12) Each agency shall draft its regulations to be simple and easy to
understand, with the goal of minimizing the potential for uncertainty and
litigation arising from such uncertainty.

Sec. 2. Organization. An efficient regulatory planning and review process
is vital to ensure that the Federal Government’s regulatory system best
serves the American people.

(@) The Agencies. Because Federal agencies are the repositories of signifi-
cant substantive expertise and experience, they are responsible for developing
regulations and assuring that the regulations are consistent with applicable
law, the President’s priorities, and the principles set forth in this Executive
order.
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(b} The Office of Management and Budget. Coordinated review of agency
rulemaking is necessary to ensure that regulations are consistent with applica-
ble law, the President’s priorities, and the principles set forth in this Execu-
tive order, and that decisions made by one agency do not conflict with
the policies or actions taken or planned by another agency. The Office
of Management and Budget (OMB) shall carry out that review function.
Within OMB, the Office of Information and Regulatory Affairs (OIRA) is
the repository of expertise concerning regulatory issues, including methodolo-
gies and procedures that affect more than one agency, this Executive order,
and the President’s regulatory policies. To the extent permitted by law,
OMB shall provide guidance to agencies and assist the President, the Vice
President, and other regulatory policy advisors to the President in regulatory
planning and shall be the entity that reviews individual regulations, as
provided by this Executive order.

(c) The Vice President. The Vice President is the principal advisor to
the President on, and shall coordinate the development and presentation
of recommendations concerning, regulatory policy, planning, and review,
as set forth in this Executive order. In fulfilling their responsibilities under
this Executive order, the President and the Vice President shall be assisted
by the regulatory policy advisors within the Executive Office of the President
and by such agency officials and personnel as the President and the Vice
President may, from time to time, consult.

Sec. 3. Definitions. For purposes of this Executive order: (a) ‘“Advisors”
refers to such regulatory policy advisors to the President as the President
and Vice President may from time to time consult, including, among others:
(1) the Director of OMB; (2) the Chair (or another member) of the Council
of Economic Advisers; (3) the Assistant to the President for Economic Policy;
(4) the Assistant to the President for Domestic Policy; (5) the Assistant
to the President for National Security Affairs; (6) the Assistant to the President
for Science and Technology; (7) the Assistant to the President for Intergovern-
mental Affairs; (8) the Assistant to the President and Staff Secretary; (9)
the Assistant to the President and Chief of Staff to the Vice President;
(10) the Assistant to the President and Caunsel to the President; (11) the
Deputy Assistant to the President and Director of the White House Office
on Environmental Policy; and (12) the Administrator of OIRA, who also
shall coordinate communications relating to this Executive order among
the agencies, OMB, the other Advisors, and the Office of the Vice President.

(b) “Agengcy,” unless otherwise indicated, means any authority of the
United States that is an “agency” under 44 U.S.C. 3502(1), other than those
considered to be independent regulatory agencies, as defined in 44 U.S.C.
3502(10).

(c) “Director” means the Director of OMB.

(d) “‘Regulation” or “rule” means an agency statement of general applicabil-
ity and future effect, which the agency intends to have the force and effect
of law, that is designed to implement, interpret, or prescribe law or policy
or to describe the procedure or practice requirements of an agency. It does
not, however, include:

(1) Regulations or rules issued in accordance with the formal rulemaking
provisions of 5 U.S.C. 556, 557;

(2) Regulations or rules that pertain to a military or foreign affairs
functien of the United States, other than procurement regulations and regula-
tions involving the import or export of non-defense articles and services;

(3) Regulations or rules that are limited to agency organization, manage-
ment, or personnel matters; or

(4) Any other category of regulations exempted by the Administrator
of OIRA.

(e) “Regulatory action” means any substantive action by an agency (nor-
mally published in the Federal Register) that promulgates or is expected
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to lead to the promulgation of a final rule or regulation, including notices
of inquiry, advance notices of proposed rulemaking, and notices of proposed
rulemaking.

(f) “Significant regulatory action” means any regulatory action that is
likely toresult in a rule that may:

(1) Have an annual effect on the economy of $100 million or more
or adversely affect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, public health or safety,
or State, local, or tribal governments or communities;

(2) Create a serious inconsistency or otherwise interfere with an action
taken or planned by another agency:

(3) Materially alter the budgetary impact of entitlements, grants, user
fees, or loan programs or the rights and obligations of recipients thereof:
or

(4) Raise novel legal or policy issues arising out of legal mandates.
the President’s priorities, or the principles set forth in this Executive order.

Sec. 4. Planning Mechanism. In order to have an effective regulatory program,
to provide for coordination of regulations, to maximize consultation and
the resolution of potential conflicts at an early stage, to involve the public
and its State, local, and tribal officials in regulatory planning, and to ensure
that new or revised regulations promote the President’s priorities and the
principles set forth in this Executive order, these procedures shall be fol-
lowed, to the extent permitted by law: (a) Agencies’ Policy Meeting. Early
in each year’s planning cycle, the Vice President shall convene a meeting
of the Advisors and the heads of agencies to seek a common understanding
of priorities and to coordinate regulatory efforts to be accomplished in
the upcoming year.

(b) Unified Regulatory Agenda. For purposes of this subsection, the term
**agency” or “agencies” shall also include those considered to be independent
regulatory agencies, as defined in 44 U.S.C. 3502(10). Each agency shall
prepare an agenda of all regulations under development or review, at a
time and in a manner specified by the Administrator of OIRA. The description
of each regulatory action shall contain, at a minimum, a regulation identifier
number, a brief summary of the action, the legal authority for the action,
any legal deadline for the action, and the name and telephone number
of a knowledgeable agency official. Agencies may incorporate the information
required under 5 U.S.C. 602 and 41 U.S.C. 402 into these agendas.

(c) The Regulatory Plan. For purposes of this subsection, the term “"agency”
or “agencies” shall also include those considered to be independent regu-
latory agencies, as defined in 44 U.S.C. 3502(10). (1) As part of the Unified
Regulatory Agenda, beginning in 1994, each agency shall prepare a Regulatory
Plan (Plan) of the most important significant regulatory actions that the
agency reasonably expects to issue in proposed or {inal form in that fiscal
year or thereafter. The Plan shall be approved personally by the agency
head and shall contain at a minimum:

(A) A statement of the agency’s regulatory objectives and priorities and
how they relate to the President’s priorities;

(Bj A summary of each planned significant regulatory action including,
to the extent possible, alternatives to bg considered and preliminary estimates
of the anticipated costs and benefits;

(C) A summary of the legal basis for each such action, including whether
any aspect of the action is required by statute or court order;

(D) A statement of the need for each such action and, if applicable,
how the action will reduce risks to public health, safety. or the environment,
as well as how the magnitude of the risk addressed by the action relates
to other risks within the jurisdiction of the agency:
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(E) The agency’s schedule for action, including a statement of any appli-
cable statutory or judicial deadlines; and

(F) The name, address, and telephone number of a person the public
may contact for additional information about the planned regulatory action.

(2) Each agency shall forward its Plan to OIRA by June 1st of each
year.

(3) Within 10 calendar days after OIRA has received an agency’s Plan,
OIRA shall circulate it to other affected agencies, the Advisors, and the
Vice President.

(4) An agency head who believes that a planned regulatory action of
another agency may conflict with its own policy or action taken or planned
shall promptly notify, in writing, the Administrator of OIRA, who shall
forward that communication to the issuing agency, the Advisors, and the
Vice President.

(5) If the Administrator of OIRA believes that a planned regulatory
action of an agency may be inconsistent with the President’s priorities
or the principles set forth in this Executive order or may be in conflict
with any policy or action taken or planned by another agency, the Adminis-
trator of OIRA shall promptly notify, in writing, the affected agencies, the
Advisors, and the Vice President.

(6) The Vice President, with the Advisors assistance, may consult with
the heads of agencies with respect to their Plans and, in appropriate instances,
request further consideration or inter-agency coordination.

(7) The Plans developed by the issuing agency shall be published annu-
ally in the October publication of the Unified Regulatory Agenda. This
publication shall be made available to the Congress; State, local, and tribal
governments; and the public. Any views on any aspect of any agency Plan,
including whether any planned regulatory action might conflict with any
other planned or existing regulation, impose any unintended consequences
on the public, or confer any unclaimed benefits on the public, should
be directed to the issuing agency, with a copy to OIRA.

(d) Regulatory Working Group. Within 30 days of the date of this Executive
order, the Administrator of OIRA shall convene a Regulatory Working Group
(*“Working Group”), which shall consist of representatives of the heads of
each agency that the Administrator determines to have significant domestic
regulatory responsibility, the Advisors, and the Vice President. The Adminis-
trator of OIRA shall chair the Working Group and shall periodically advise
the Vice President on the activities of the Working Group. The Working
Group shall serve as a forum to assist agencies in identifying and analyzing
important regulatory issues (including, among others (1) the development
of innovative regulatory techniques, (2) the methods, efficacy, and utility
of comparative risk assessment in regulatory decision-making, and (3) the
development of short forms and other streamlined regulatory approaches
for small businesses and other entities). The Working Group shall meet
at least quarterly and may meet as a whole or in subgroups of agencies
with an interest in particular issues or subject areas. To inform its discussions,
the Working Group may commission analytical studies and reports by OIRA,
the Administrative Conference of the United States, or any other agency.

(e) Conferences. The Administrator of OIRA shall meet quarterly with
representatives of State, local, and tribal governments to identify both existing
and proposed regulations that may uniquely or significantly affect those
governmental entities. The Administrator of OIRA shall also convene, from
time to time, conferences with representatives of businesses, nongovern-
mental organizations, and the public to discuss regulatory issues of common
concern.

Sec. 5. Existing Regulations. In order to reduce the regulatory burden on
the American people, their families, their communities, their State, local,
and tribal governments, and their industries; to determine whether regula-
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tions promulgated by the executive branch of the Federal Government have
become unjustified or unnecessary as a result of changed circumstances;
to confirm that regulations are both compatible with each other and not
duplicative or inappropriately burdensome in the aggregate; to ensure that
all regulations are consistent with the President’s priorities and the principles
set forth in this Executive order, within applicable law; and to otherwise
improve the effectiveness of existing regulations: (a) Within 90 days of
the date of this Executive order, each agency shall submit to OIRA a program,
consistent with its resources and regulatory priorities, under which the
agency will periodically review its existing significant regulations to deter-
mine whether any such regulations should be modified or eliminated so
as to make the agency’s regulatory program more effective in achieving
the regulatory objectives, less burdensome, or in greater alignment with
the President’s priorities and the principles set forth in this Executive order.
Any significant regulations selected for review shall be included in the
agency'’s annual Plan. The agency shall also identify any legislative mandates
that require the agency to promulgate or continue to impose regulations
that the agency believes are unnecessary or outdated by reason of changed
circumstances.

(b) The Administrator of OIRA shall work with the Regulatory Working
Group and other interested entities to pursue the objectives of this section.
State, local, and tribal governments are specifically encouraged to assist
in the identification of regulations that impose significant or unique burdens
on those governmental entities and that appear to have outlived their justifica-
tion or be otherwise inconsistent with the public interest.

(c) The Vice President, in consultation with the Advisors, may identify

for review by the appropriate agency or agencies other existing regulations
of an agency or groups of regulations of more than one agency that affect
a particular group, industry, or sector of the economy, or may identify
legislative mandates that may be appropriate for reconsideration by the
Congress.
Sec. 6. Centralized Review of Regulations. The guidelines set forth below
shall apply to all regulatory actions, for both new and existing regulations,
by agencies other than those agencies specifically exempted by the Adminis-
trator of OIRA:

(a) Agency Responsibilities. (1) Each agency shall (consistent with its
own rules, regulations, or procedures) provide the public with meaningful
participation in the regulatory process. In particular, before issuing a notice
of proposed rulemaking, each agency shotld, where appropriate, seek the
involvement of those who are intended to benefit from and those expected
to be burdened by any regulation (including, specifically, State, local, and
tribal officials). In addition, each agency should afford the public a meaning-
ful opportunity to comment on any proposed regulation, which in most
cases should include a comment period of not less than 60 days. Each
agency also is directed to explore and, where appropriate, use consensual
mechanisms for developing regulations, including negotiated rulemaking.

(2) Within 60 days of the date of this Executive order, each agency
head shall designate a Regulatory Policy Officer who shall report to the
agency head. The Regulatory Policy Officer shall be involved at each stage
of the regulatory process to foster the development of effective, innovative,
and least burdensome regulations and to further the principles set forth
in this Executive order.

(3) In addition to adhering to its own rules and procedures and to
the requirements of the Administrative Procedure Act, the Regulatory Flexi-
bility Act, the Paperwork Reduction Act, and other applicable law, each
agency shall develop its regulatory actions in a timely fashion and adhere
to the following procedures with respect to a regulatory action:

(A) Each agency shall provide OIRA, at such times and in the manner
specified by the Administrator of OIRA, with a list of its planned regulatory
actions, indicating those which the agency believes are significant regulatory
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actions within the meaning of this Executive order. Absent a material change
in the development of the planned regulatory action, those not designated
as significant will not be subject to review under this section unless, within
10 working days of receipt of the list, the Administrator of OIRA notifies
the agency that OIRA has determined that a planned regulation is a significant
regulatory action within the meaning of this Executive order. The Adminis-
trator of OIRA may waive review of any planned regulatory action designated
by the agency as significant, in which case the agency need not further
comply with subsection (a)(3)(B) or subsection (a)(3)(C) of this section.

(B) For each matter identified as, or determined by the Administrator
of OIRA to be, a significant regulatory action, the issuing agency shall
provide to OIRA:

(i) The text of the draft regulatory action, together with a reasonably
detailed description of the need for the regulatory action and an explanation
of how the regulatory action will meet that need; and

(ii) An assessment of the potential costs and benefits of the regulatory
action, including an explanation of the manner in which the regulatory
action is consistent with a statutory mandate and, to the extent permitted
by law, promotes the President’s priorities and avoids undue interference
with State, local, and tribal governments in the exercise of their governmental
functions.

(C) For those matters identified as, or determined by the Administrator
of OIRA to be, a significant regulatory action within the scope of section
3(f(1), the agency shall also provide to OIRA the following additional infor-
mation developed as part of the agency’s decision-making process (unless
prohibited by law):

(i) An assessment, including the underlying analysis, of benefits antici-
pated from the regulatory action (such as, but not limited to, the promotion
of the efficient functioning of the economy and private markets, the enhance-
ment of health and safety, the protection of the natural environment, and
the elimination or reduction of discrimination or bias) together with, to
the extent feasible, a quantification of those benefits;

(ii) An assessment, including the underlying analysis, of costs anticipated
from the regulatory action (such as, but not limited to, the direct cost
both to the government in administering the regulation and to businesses
and others in complying with the regulation, and any adverse effects on
the efficient functioning of the economy, private markets (including produc-
tivity, employment, and competitiveness), health, safety, and the natural
environment), together with, to the extent feasible, a quantification of those
costs; and

(iii) An assessment, including the underlying analysis, of costs and
benefits of potentially effective and reasonably feasible alternatives to the
planned regulation, identified by the agencies or the public (including im-
proving the current regulation and reasonably viable nonregulatory actions),
and an explanation why the planned regulatory action is preferable to the
identified potential alternatives.

(D) In emergency situations or when an agency is obligated by law
to act mere quickly than normal review procedures allow, the agency shall
notify OIRA as soon as possible and, to the extent practicable, comply
with subsections (a)(3)(B) and (C) of this section. For those regulatory actions
that are governed by a statutory or court-imposed deadline, the agency
shall, to the extent practicable, schedule rulemaking proceedings so as to
permit sufficient time for OIRA to conduct its review, as set forth below
in subsection (b)(2) through (4) of this section.

(E) After the regulatory action has been published in the Federal Register
or otherwise issued to the public, the agency shall:

(i) Make available to the public the information set forth in subsections
{a)(3)(B) and (C);
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(ii) Identify for the public. in a complete, clear, and simple manner,
the substantive changes between the draft submitted to OIRA for review
and the action subsequently announced: and

(iii) Identify for the public those changes in the regulatory action that
were made at the suggestion or recommendation of OIRA.

(F) All information provided to the public by the agency shall be in
plain. understandable language.

(b) OIRA Responsibilities. The Administrator of OIRA shall provide mean-
ingful guidance and oversight so that each agency's regulatory actions are
consistent with applicable law, the President’s priorities, and the principles
set forth in this Executive order and do not conflict with the policies
or actions of another agency. OIRA shall, to the extent permitted by law,
adhere to the following guidelines:

(1) OIRA may review only actions identified by the agency or by OIRA
as significant regulatory actions under subsection (a)(3)(A) of this section.

(2) OIRA shall waive review or notify the agency in writing of the
results of its review within the following time periods:

(A) For any notices of inquiry, advance notices of proposed rulemaking,
or other preliminary regulatory actions prior to a Notice of Proposed Rule-
making, within 10 working days after the date of submission of the draft
action to OIRA:;

(B) For all other regulatory actions, within 90 calendar days after the
date of submission of the information set forth in subsections (a)(3)(B) and
(C) of this section, unless OIRA has previously reviewed this information
and, since that review, there has been no material change in the facts
and circumstances upon which the regulatory action is based. in which
case, OIRA shall complete its review within 45 days; and

(C) The review process may be extended (1) once by no more than
30 calendar days upon the written approval of the Director and (2) at
the request of the agency head.

(3) For each regulatory action that the Administrator of OIRA returns
to an agency for further consideration of some or all of its provisions,
the Administrator of OIRA shall provide the issuing agency a written expla-
nation for such return, setting forth the pertinent provision of this Executive
order on which OIRA is relying. If the agency head disagrees with some
or all of the bases for the return, the agency head shall so inform the
Administrator of OIRA in writing.

(4) Except as otherwise provided by law or required by a Court, in
order to ensure greater openness, accessibility, and accountability in the
regulatory review process, OIRA shall be governed by the following disclosure
requirements:

(A) Only the Administrator of OIRA (or a particular designee) shall
receive oral communications initiated by persons not employed by the execu-
tive branch of the Federal Government regarding the substance of a regulatory
action under OIRA review;

(B) All substantive communications between OIRA personnel and per-
sons not employed by the executive branch of the Federal Government
regarding a regulatory action under review shall be governed by the following
guidelines: (i) A representative from the issuing agency shall be invited
to any meeting between OIRA personnel and such person(s);

(ii) OIRA shall forward to the issuing agency, within 10 working days
of receipt of the communication(s), all written communications, regardless
of format, between OIRA personnel and any person who is not employed
by the executive branch of the Federal Government, and the dates and
names of individuals involved in all substantive oral communications (in-
cluding meetings to which an agency representative was invited, but did
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not attend, and telephone conversations between OIRA personnel and any
such persons); and

(iii) OIRA shall publicly disclose relevant information about such
communication(s), as set forth below in subsection (b)(4)(C) of this section.

(C) OIRA shall maintain a publicly available log that shall contain,
at a minimum, the following information pertinent to regulatory actions
under review:

(i) The status of all regulatory actions, including if (and if so, when
and by whom) Vice Presidential and Presidential consideration was re-
quested;

(ii) A notation of all written communications forwarded to an issuing
agency under subsection (b)(4)(B)(ii) of this section; and

(iii) The dates and names of individuals involved in all substantive
oral communications, including meetings and telephone conversations, be-
tween OIRA personnel and any person not employed by the executive branch
of the Federal Government, and the subject matter discussed during such
communications.

(D) After the regulatory action has been published in the Federal Register
or otherwise issued to the public, or after the agency has announced its
decision not to publish or issue the regulatory action, OIRA shall make
available to the public all documents exchanged between OIRA and the
agency during the review by OIRA under this section.,

(5) All information provided to the public by OIRA shall be in plain,
understandable language.
Sec. 7. Resolution of Conflicts. To the extent permitted by law, disagreements
or conflicts between or among agency heads or between OMB and any
agency that cannot be resolved by the Administrator of OIRA shall be
resolved by the President, or by the Vice President acting at the request
of the President, with the relevant agency head (and, as appropriate, other
interested government officials). Vice Presidential and Presidential consider-
ation of such disagreements may be initiated only by the Director, by the
head of the issuing agency, or by the head of an agency that has a significant
interest in the regulatory action at issue. Such review will not be undertaken
at the request of other persons, entities, or their agents.

Resolution of such conflicts shall be informed by recommendations devel-
oped by the Vice President, after consultation with the Advisors (and other
executive branch officials or personnel whose responsibilities to the President
include the subject matter at issue). The development of these recommenda-
tions shall be concluded within 60 days after review has been requested.

During the Vice Presidential and Presidential review period, communications
with any person not employed by the Federal Government relating to the
substance of the regulatory action under review and directed to the Advisors
or their staffs or to the staff of the Vice President shall be in writing
and shall be forwarded by the recipient to the affected agency(ies) for inclu-
sion in the public docket(s). When the communication is not in writing,
such Advisors or staff members shall inform the outside party that the
matter is under review and that any comments should be submitted in
writing.

At the end of this review process, the President, or the Vice President
acting at the request of the President, shall notify the affected agency and
the Administrator of OIRA of the President’s decision with respect to the
matter.

Sec. 8. Publication. Except to the extent required by law, an agency shall
not publish in the Federal Register or otherwise issue to the public any
regulatory action that is subject to review under section 6 of this Executive
order until (1) the Administrator of OIRA notifies the agency that OIRA
has waived its review of the action or has completed its review without
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any requests for further consideration, or (2) the applicable time period
in section 6(b)(2) expires without OIRA having notified the agency that
it is returning the regulatory action for further consideration under section
6(b)(3), whichever occurs first. If the terms of the preceding sentence have
not been satisfied and an agency wants to publish or otherwise issue a
regulatory action, the head of that agency may request Presidential consider-
ation through the Vice President, as provided under section 7 of this order.
Upon receipt of this request, the Vice President shall notify OIRA and
the Advisors. The guidelines and time period set forth in section 7 shall
apply to the publication of regulatory actions for which Presidential consider-
ation has been sought.

Sec. 9. Agency Authority. Nothing in this order shall be construed as displac-
ing the agencies’ authority or responsibilities, as authorized by law.

Sec. 10. Judicial Review. Nothing in this Executive. order shall affect any
otherwise available judicial review of agency action. This Executive order
is intended only to improve the internal management of the Federal Govern-
ment and does not create any right or benefit, substantive or procedural,
enforceable at law or equity by a party against the United States, its agencies
or instrumentalities, its officers or employees, or any other person.

Sec. 11. Revocations. Executive Orders Nos. 12291 and 12498; all amend-
ments to those Executive orders; all guidelines issued under those orders;
and any exemptions from those orders heretofore granted for any category

of rule are revoked.
[} > q )

THE WHITE HOUSE,
September 30, 1993.

Editorial note: For the President's remarks on signing this Executive order. see issue 39
of the Weekly Compilation o f Presidential Documents.
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under CERCLA, 35-36
for determining passive-use damages, 4,
3640
under OPA, 4, 35-36
recommendation, 40
Contract drilling industry, 49-51
Contract Regarding a Supplement to
Tanker Liability for Oil Pollution
(CRISTAL), 83
Costs, 27-31

De minimis provisions
condensate, 3, 28, 73-74
natural gas, 3, 28, 80
oil, 78-80, 82
recommendation, 80
Demographics of affected parties, 23-26
Department of Transportation, 69
Development and Production Plans, 17
Development Operations Coordination
Documents, 17
Direct action claims
against guarantors under CERCLA, 80-81
against guarantors under FWPCA, 11, 42
against guarantors under OCSLA, 12, 42
against guarantors under OPA, 4, 18-19,
21, 42-43,80-81
recommendation, 81
Dry gas, 80
Dwight's Energydata, 88
Dwight's Platform Database, 34

Economic field size, 3, 32
Energy Information Administration,
Form EIA-23, 24, 27
Environmental factors and risk assessment,
6,34,76
Environmental Protection Agency, 69, 78-79
Executive Order 12777, 20, 68—69
Executive Order 12866, 7, 73, 74
Exploration and development
demographics, 23-24
impact of OPA, 2, 3, 24, 26-31, 49-52
role of independent producers, 24, 52
role of oilfield service industry, 49-52
Exploration Plans, 17

Federal revenues, 3, 32, 61-64

Federal Water Pollution Control Act
certain provisions superseded by OPA, 12
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direct action against guarantors, 11, 42
financial responsibility requirement, 11, 42
oil spill liability, 11
onshore facilities definition, 69-70
Finance lessors, 48
Financial institutions
impact of OPA, 4, 9-10, 46-48
relationship with energy industry, 45-46
Financial responsibility requirements
under CERCLA, 50, 80-81
de minimis provisions, 73—-74
under FWPCA, 11, 42
MMS delegated responsibility, 2, 20
MMS-proposed regulations implementing
OPA requirements, 1-4, 20-21
under OCSLA, 12, 15, 20, 42, 45
under OPA, 2, 18-19
petitions for exemption, 79-80
risk-based criteria, 5-6, 10, 72, 74-80
solutions, 5-7, 67-89
state requirements, 88—89
See also specific issues
Florida, coastal pollution contingency
plan, 17

Gas industry
impact of OPA, 3, 28, 80
recommendation, 80
Gasoline storage, 60
Grand Canyon Studies, 38
Guarantors, 80
defenses, 4, 18, 19, 42, 81
direct action claims, 4, 11, 12, 18-19, 21,
4243 80-81
insurers as guarantors under OPA, 4,
18-19, 4143, 80-81
recommendation, 6, 81
third-party guarantees, 21, 45
Gulf of Mexico
artificial lift, 33
drilling operators, 52
drilling rigs, 49
fate of discharged oil, 34
lease sales, 61, 62
oil and gas production off coast, 61-64
oil and gas production structures, 24
oil and gas well operators, 24
oil spills, 14-15
production trends, 51
spill response drills, 17

Hurricane Andrew, 4, 33-34

Identifiable assets and self-insurance, 21,
44,82, 83
Imports, 33
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Independent Fuel Terminal Operators
Association, 58-59
Independent Liquid Terminals Association
impact of OPA on members, 59
study on sources for meeting financial
responsibility requirements, 56-58
Independent operators
exploration and development role, 24, 52
impact of OPA, 23, 24, 44, 47
Indian lands, 64
insurance, 44
percentages of offshore operations and
production, 24
Indian tribes, effects on, 64—65
Insurance
as an asset, 44, 82
captive insurance company, 85, 86-87
costs, 43—44
impact of potential limitless liability, 4,
10, 19, 4243
impact on production if available at a
price, 26-33
insurers as guarantors under OPA, 4,
18-19, 4143, 80-81
nonconventional solutions, 44—45
oil pollution insurance providers, 41-42
recommendation, 6, 81
underwriters' concerns with OPA, 42-43
See also Self-insurance
IXTOCI, 33

Jurisdictional issue
MMS's expanded definition of offshore
facilities, 2-3, 5, 20, 21, 23, 55, 68-71
recommendation, 71

Lease sales
history, 61
impact of OPA, 3, 31-32, 61-64
moratorium on certain sales, 62
Legislation
history of oil spill legislation, 11-12
history of OPA, 17-19
Letters of credit, 21, 45, 47, 82, 87
Lloyd's underwriters, 41-42
Loans. See Financial institutions
Louisiana
base for most OCS operations in the Gulf
of Mexico, 61-63
benefits from OCS operations, 61-63
impact of OPA, 23, 62—63

Marine transportation related facilities
exemption from response plan require-
ments, 73, 78-79
suggested exemption from financial
responsibility requirements, 79



Minerals Management Service (MMS)
Advance Notice of Proposed Rulemaking,
2,20-21
contingency plan requirement, 17
delegated authority, 2, 20
expanded definition of offshore facilities,
2-3, 5, 20, 21, 23, 55, 68-71
solutions, 5-7, 67—-89
Mississippi, coastal pollution contingency
plan, 17
Mobile offshore drilling rigs
impact of OPA, 49-51
industry description, 49
Moratorium on lease sales off coast , 62
Mutual loss funding mechanism, 82, 83—86, 88
Mutual Protection and Indemnity Clubs, 41

National Energy Policy Act of 1992, 65
National Oceanic and Atmospheric
Administration
natural resource damages assessment
regulations, 4, 35-36, 40
recommendation, 40
National Petroleum Refiners Association, 58
Natural gas
de minimis provisions, 3, 28, 80
impact of OPA, 3, 28, 80
pipelines, 77-78
recommendation, 78, 80
Natural Resource Damage Assessment
Contingent Valuation Methodology, 4, 36-40
impact on insurers, 43
under OPA, 4, 34-36
Secretary of Energy role, 7
Navajo Oil Company, 65
"Navigable waters of the U.S.," 18, 47
Nestucca spill, 38, 39
New England Fuel Institute, 60
Nonuse damages. See Passive-use damages

Offshore Data Services, 52
Offshore facilities
contingency planning and response
mechanism, 17
demographics, 23-24
financial responsibility under OPA, 18-19
historical review of spills, 14-15
impact of OPA, 3, 23, 2633
MMS's expanded definition, 2-3, 5, 20, 21,
23, 55, 68-71
OPA's distinction between offshore and
onshore facilities, 2-3, 5, 68-71
refineries and terminals as, 55
risk of catastrophic spill, 33—-34
safety systems, 3—4, 17, 33
Offshore QOil Pollution Liability Association
Ltd., 83, 85

Ohio et al. v. the U.S. Department of the
Interior, 39, 43
0Oil Insurance Limited (OIL), 41
Oil Pollution Act of 1990 (OPA)
history, 17-19
MMS delegated authority, 2, 20
purpose, 17
See also specific issues
Oil Spill Contingency Plan, 17
Oil Spill Financial Responsibility for Offshore
Facilities Including State Submerged
Lands and Pipelines. See Advance
Notice of Proposed Rulemaking
Oil Spill Liability Trust Fund, 12, 82
Oil spills
artificial lift and, 3, 33
contingency planning and response
mechanism, 17
environmental factors and risk assess-
ment, 34
fate of discharged oil, 34
historical review, 3—4, 12-15
legislation, 11-12
pipeline spills, 53, 54
rate by mode of transportation, 53
reduced risk of, 11
risk assessment for financial
responsibility purposes, 34, 74-77
risk of catastrophic spill from offshore
facilities, 33—-34
seepages, 13-14
tanker spills vs. offshore facility spills, 14
QOilfield service industry, 49
drilling contractors, 49-51
impact of OPA, 3, 49-52
revenues, 49
Onshore facilities
FWPCA definition, 69-70
MMS's financial responsibility
requirement and, 2-3, 5, 20, 21, 23,
55, 68-71
OPA's distinction between offshore and
onshore facilities, 2-3, 5, 68-71
recommendation, 5, 71
refineries and terminals, 55
Operating margins, 30
Outer Continental Shelf Lands Act (OCSLA)
direct action claims, 12, 42
financial responsibility requirement, 12,
15, 20, 42, 45
oil spill liability, 11-12
responsible party, 3, 71
Outer Continental Shelf (OCS)
historical review of spills, 12-15
impact of development, 62
lease sales, 61
production trends, 61
spill response, 17
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Pacific Ocean
oil and gas production structures, 24
oil and gas well operators, 24
Passive-use damages
under CERCLA, 35-36
included in NOAA-proposed regulations, 4,
35-36
measurement by Contingent Valuation
Methodology, 4, 36—40
under OPA, 4, 35-36
recommendation, 40
Petitions for exemption, 79-80
Petroleum distribution system, 56
impact of OPA, 56—61
Petroleum Economist, 46
Pipelines
case study of potential impact of OPA, 54-55
de minimis provisions for condensate, 77-78
impact of OPA, 52-55
natural gas, 77-78
as part of onshore facilities, 70
recommendation, 80
safety record, 53
spills, 53, 54
Port Allen Marine Services, Inc. v. Chotin, 81
Prevention, safety systems, 3—4, 17, 33
Profitability, 26-31

Quality of oil and risk assessment, 6, 76

Refineries and terminals
impact of OPA, 55-61
number of U.S. facilities, 56
proposed interpretation as offshore
facility, 55
U.S. petroleum distribution system, 56
Reserve reports, 82, 83
Reserves
by operator class, 24
percentage supplied by offshore
production, 24
value as asset for self-insurance, 82, 83
Response. See Contingency planning and
response; Safety systems
Responsible party
under OCSLA, 3, 71
under OPA, 2-3, 18-19, 47,68
recommendation, 71
Risk assessment, 5-6, 34, 74-77

Safe Drinking Water Act, 65

Safety systems, 3—4, 17, 33

Sea Cabin on the Ocean IV Homeowners
Ass'n v. City of Myrtle Beach, 70

Secretary of Energy, suggested role in OPA
rulemaking, 6-7

Secured creditors, 48

Seepages, 12-14
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Self-insurance
MMS self-insurance rule, 21
under OCSLA, 20
under OPA, 20-21, 26-27, 82
proposed self-insurance criteria, 82—-87
recommendation, 87—88
terminals and refineries, 58
Service industries
contract drilling, 49-51
impact of OPA, 3, 49-52
refineries and terminals, 55-61
Solutions, 5-7, 67-89
Special purpose entities, 44—45
State revenues, 61-64
States
financial responsibility requirements, 6,
88-89
state law not preempted by OPA, 4, 19
Storage capacity, 60—61
Surety bonds, 21, 45, 85

Takings issue, 64
Taxes and royalties, 3, 32, 61-64
Terminals
impact of OPA, 58--59, 60-61
as offshore facilities, 55
storage capacity, 59
Texas
coastal pollution contingency plan, 17
impact of OPA on revenues, 63-64
Third-party direct action claims.

See Direct action claims
Third-party guarantees, 21, 45
TOVALOP, 83
Transportation

oil spill rate by mode of, 53
U.S. petroleum distribution system, 56

Underwriters. See Insurance
Union Petroleum Corp. v. United States, 69-70
United States v. Allegheny-Ludlum Steel
Corp., etal., 73
United States v. Riverside Homes, Inc., et al., 73

Vermont, captive insurance company
capitalization, 87
Vessels
financial responsibility under OPA and
CERCLA, 51
mobile offshore drilling rigs as, 49
tanker spills, 14

Worst Case Discharges
California risk calculations, 89
de minimis provisions, 77-79
recommendation, 5-6, 80
risk determinant for financial respon-
sibility requirements, 5-6, 74—-80
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