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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSI(OE

Public

In the Matter of
RAMBUS INCORPORATED, Docket No, 9302

4 COTpOTation.

COMPLAINT COUNSEL’S OPTOSITION
TO RAMBUS'S MOTION TO STAY OR, IN THE ALTERNATIVE,
FOR AN EXTENSION OF TIME

In response to the Commission®s June 20, 2002, Complaint in this action, Respondent
Rambus Inc. {“Rambus™) recently filed two motions. The firsl, a meation for more definite
statement of the Commission’s 34-page complaint, Your Honor has denied. The second motion
— ageking 1o stay this action, or in the alternative requesting an extension of time in which to
answer the Commissivn’s complaint — is still pending, but only in part. Acknowledging that
Complaint Counsel voluntarily consented to a two-week extension of Rambus's deadline to
answer, Your Honor has granted that portion of Rambus’s motion but has not vet ruled upon
Rambus’s request for a stay, awaiting Complaint Counsel’s opposition.

For the following reasons, each discussed in more detail below, Complaint Counsel
respectiully submits that Rambus’s motion for stay should be denied:

(1}  the provision on which Rambus’s stay motion is based — i ., Rule 3.51(a) of the

Commission’s Rules of Practice — simply is not applicable in the circumstances

presented here;

-,



(2} the basic underlying premise of Rambus’s motion - specifically, the assertion “the
Federal Circuit's decision {in Rambus v. Infineon] will shape, and perhaps resolve
... many of the issues In this case™ — is greatly exaggerated and in some respects
clearly false,

(3}  the issuance of any stay in this action would only serve to prolong the peried in
which Rambus, at the expense of competition and consumers, is able to reap the
fruits of its anticompetitive conduct; and

(4)  the Micron and Hynix matters, in which limiicd stays were issned, are clearly
distinguishable and provide no support for Rambus’s motlion.

A, The Provision On Which Rambus’s Stay Motion Is Bascd Is Not Applicable Here

In requesting a stay of this action, Rambus relies upon Rule 3.51(a} of the Commission’s
Rules of Practice.? Yet this rule plainly does not apply in the circumstances presented here.

By its terms, Rule 3.51(z) provides that the Administrative Law Judge (“ALJ") presiding
over a Part ITT administrative procecding “may stay” the proceeding, thereby tolling the ene-year
deadline for filing an initial decision, while a “collateral . . . proceeding that relates 10 the
administrative proceeding” is pending in a “federal court.” Id (emphasis added). This provision
is desipned to deal with a somewhat limited set of circumstances — namely, where the
Commission iiself has instituted a federal court action that is truly “collateral™ to the
adminigtrative proceeding, in the sense that it involves both the same subject marter and the same
parties, such as a federal cowrt action under Section 13(b) of the FTC Aci® whereby the

Commission seeks to preliminarily enjoin a proposed merger or acquisition while it procesds

' Memorandum in Support of Rambus Inc.’s Motion to Stay or, in the Alternative, for an
Extension of Time (“Rambug Mem.™} at 1.

2 16 C.F.R. § 3.51(a) (2002).
 I5US8.C. § 53D).



with an administrative action analyzing the potential anticompetitive effcets of the proposed
trapsaction. In fact, since it was adopled in 1996, the only instances in which, 10 Complaint
Counsel’s knowledge, this provision has cver been invoked involved preciscly this situation.
See, oo, In the Matter of H.L Heinz Co., FTC Docket No, 9295, Order Stayving Procecdings,
2001 FTC Lexis 6 (Jan. 17, 2001) (staying administrative litigation pending appeal of deniai of
preliminary injunction invelving a proposed mergery, In the Matter of Tenet Healtheare, FTC
Docket No. 9298 (Sept. 15, 1998) (same).

It stands to reason that Rule 3.51{a)’s stay provision would be apphied only in these
DAITOW ClIcumstances, given the importance that the Commission places on the one-year deadline
for initial decisions, a deadline that is subjcet to extension only under “extraordinary
circumstances.™ Moreover, this interpretation of the stay provision is faithful to the rule’s

express terminology. The term “collateral action,™ for instance, is defined by Black’s 1.aw

4 This part of Rule 3.51 was promu!gated in 1996 as part of the Commission’s cffort to
streamline its administrative adjudication process. See 61 Fed. Reg. 5,640 (Sept. 26, 1996).
These extensive revisions to the Commmiission Rules of Practice sought “to make Part 3
proceedings more efficient” while “reduc[ing] the time taken to render decisions in adjudicative
proceedings.” Id

16 C.F.R. §3.51(a). It would be odd indeed if the Commission in setling oul to
expedite Part I1I litigation simultaneously provided a broad basis for an ALJ to stay proceedings
because a purely privatc mattcr that is in some way related happens to be pending in a federal
court. Obviously, where a firm's anticompetitive condnet has caused widespread injury to
competition and consumers, it i3 quits common for such conduct to spawn not only povernment
enforcement actions but private litigation as well. If Commission administrative actions could be
stayed merely becanse a related private litigation might be pending in a federal court, very fow
Comtnizgion actions would proceed on schedule. Indeed, under such a rule, the Comrmission™s
ability to enforee the statutes committed to its oversight would be placed at the mercy of private
parties, who determine whether and when to file private litigation and often control the pace of
sich litigation.



Dictionary as an action that “is subsidiary to ancther action,™ which certainly is a fitting
description of the relationship between a Section 13(b) federal court action and a related Part 111
proceeding, both invelving the same proposed merger or acquisition.

Rambus fails to cite a single Commission autharity supporting iis reliance on Rule
3.51{4) in the circumstances presentad here — that 1s, where the supposedly “collateral”
proceeding is a private action in no way involving the Commission. Given the absence of any
actual autherity supporting its unprecedented mvocation of Rule 3.51(g), Rambus merely asserts
— with no basis - that “[t]here can be no question that the Infincon matter is ‘collateral,™” Rambuys
Mem. at 7, and i then proceeds to discuss a series of irrelevant decisions involving federal courts
(not administrative agencies, much less the FTC) issuing stays during the pendency of related
actions in other courts. See id. at 5-6.

Rule 3.51(a)’s limitation to “collateral fedetal court proceading]s]™ further supports the
interpretation 1h511 a proceeding is “collateral,” within the meaning of the rule, only if the
Commuission is a party. Ifthe poinl of a stay under Rulc 3.51() were — as Rambus's arguments
imply — simply to allow previously commenced litigation involving the same (or similar)
underlying facts to proceed in the hope that it would resolve or shed light on some related factnal
questions, presumably the Rule would have allewed for stays to be issued in favor of proceedings
not gnly in federal court, but alse in state court or before other administrative agencies. On the

other hand, if the Rule was intended only to allow stays where the Commission itself — pursuant

® Brack’s Law DicTionaky 237 (5% Ed. 1979).
" 16 CFR. § 3.51{a) (emphasis added).
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fo its authority under federal law — has filed a court action against the same party, the limitation
1o federal court procesdings makes perfact sense.

For all the above reasons, Complaint Counsel submits that Rule 3.51(a) i2 inapplicable ta
the siluation presented by this case. Even if Your Honor were to interpret Rule 3.51() more
broadly, for reasons explained below, we submit that the issuance of any stay under these
circumstances is unwarranted.?

B. The Underlying Premises Of Rambus’s Motion Are Greatly Exaggerated

Rambus predicates its stay motion on specific assertions concerning the extent to which
the factual and legal issues presented by this action overlap with the factual and lepal issues
presented in the pending Federal Circuit appeal in Rambus v. ffineon.” Thus, Rambus asserts:

- that “many of the factual and lepal issues central to that appeal are almost

identical to those central fo the Complaint here, including the proper interpretation

of IEDEC s disclosure rules and whether Rambus’s alleged non-disclosure of its
patent interests allowed it to gain and exercise market power” (Rambus Mem. at

1);

» that thege Issues, specifically including “the exercise of market pawer . . .
resultfing] from Rambus’s allegedly wronghiat conduct,” are “likely to be
addressed by the Federal Circuit” (id at 5); and

* Liven where a truly collateral federal court proceeding exists, the ALJ is not required to
issue a stay under Rule 3.31(a). The mle plainly commits this decision to the ALY s discretion.
See 16 CFER. § 3.51{a) ("The AL) may stay the administrative proceeding . . . ") (cmphasis
added).

* As we ynderstand Rambus’s motion, although it refers to other pending federal court
cases, the requested stay i3 based solely on the pendency of the Federal Circuit appeal in Rambus
v. Infineon = the argument being that a stay pending the outcome of that appeal will “streamline
and focus”™ this litigation, “ensure consistency” with the Federal Cireuit decision, and conserve
“tine and resources.” Rambus Inc.’s Motion to Stay or, in the Altemative, for an Extension of
Time at 1.



that “[t]his overlap [in issues] virtually ensures that the Federal Circuit’s decision
will shape, and perhaps resolve on grounds of precedent or collaleral estoppel,
many of the issues in this case™ (34 at 1},

Complaint Counsel does not deny that the Cominission’s action and the kfinenn appeal do raise
some commeon factual issues. On the other hand, Rambus greatly exaggerates the extent of
overlap between the two procesdings. Indesd, the Rambus assertions quoted immediately above,

which constitute the heart of Rambus’s motion, are seriously misleading, if not patently faise.

1. Contrary to Rambus*s Claims, the Federal Circuit Appeal Docs Not Imvolve
the Issue of Market Fower

Rambus asserls repealedly (hat the guestion of market power — an issue squarely raised by
the Commission’s complaint — 15 also dircetly in 1ssuc in the Federal Cireuit appeal in Ramebus v.
Infineon. Hence, Rambus elaims that the 1ssue of market power is *likely to be addressed by the
Federal Circuit™ when it issues its ruling in that case, Rambus Mem. at 5, and that this {s one of
the “central™ issues in this proceeding that “the Federa! Circuit decision will shape, and perhaps
resolve.” Jd at 1. The problem with this line of argument, which is not ar all discemable from
reading Rambus’s brief, is that the underlying factual premise is simply untrue,

As Rambus well knows, the Infineon appeal does not now involve, nor has it ever
invelved, the 1ssuc of market power, This is true for a reason that Rambus conveniently, and
misleadingly, glosses over: Infineon’s fwo antitrust counterclaims against Rambus, one claiming
monopolization and the other attempted monopolization, were boih dismissed by Judge Payne

long before the case was submitted to the jury,'” and Infineon did not appeal the dismissal of

"* Tnfinecn withdrew its monopolization claim after the court issned a pretrial ruling
narrowly construing the Rambus patents-in-suit. 1nfineon’s attempted monopolization claim was
Iater digmissed by Judge Payne due to a technical failure of proof concerning the seope of the
relevant geographic market. See Rumbus Inc. v. Infineon Technologies AG, No. 3:00cv624 (E.D.
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those claims. The only issues that arg on appeal in Infineon ave:
{l)  the distriet court’s construction of Rambus’s patent claims;
(2)  the court’s ruling imposing fraud liability against Rambus under Virginia law;
{3)  the court’s refusal to give a paient-related jury instraction requested by Rambus;
{4y  the couri’s award of attorney’s fess and costs in favor of Infineon;

{5)  the scope of the cowrt’s injunction against Rambus’s assertion of patent claims
against Infineon; and

{5}  the court’s decision granting judgment for Rambus on one of Infincon’s twe fraud
claims,"!

None of these appeal 1ssues, however, even remotely raises guestions of market power. It is not
surprising, therefore, that the term “market powcr” nowherc appears in either party’s appellate
briefs, nor was the term mentioned by either party’s counsel during the June 3 oral argument
before the Federal Cirguit.™

Althouph the brief it has submitted to Your Honor in support of the pregent motion
expressly ctaims otherwise, Rambus fully appreciates that the Commission’s action against it
differs materiatly friom the fnfineon case, in part owing to the fact that the laiter doss nol raise the
market power question. Rambus’s General Counszel, John Danforth, has spoken publicly ina

manner designed to draw altention to this difference. [n an investor conference held on June 20,

Va. Aug. 9, 2001} (Memorandum Opinicn) at 3-4 (Aitachment A t0 Rambus Mem.). Hence,
neither Judge Payne nor the juty in Jafineon had occasion to consider the broader merits of any
antitrust claim against Rambus,

' See Ramhus’s and Infineon’s respective appeal briefs, appended hereto as Attachments
Aand B.

" See Transcript of Oral Argument, Rambus Iic. v. Infineon Technologies AG, No. 01-
1449 (Fed. Cir. Tune 3, 2002) { Attachment E to Rambus Mem. ),
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2002, the day the Commission’s complaint was made public, Mr. Danforth noted that his
company initially viewed the fnfincon case as largely being “a pata:ht case.” By contrast,
Danforth noted that the FTC’s action is concerned with “market power . . . not with patents™
The FT'C ¢oncern — and remember the FTC is an anti-trust snforcement agency —
the FTC conecrn is that legal monopolies that are granted to patentholders should
not, through the manipulation of a standard-setting process, be improperly
amplified in scope bevond the market power that the underlyving technology would
otherwise command.
I want to emphasize that last poinl. The FTC’s issue is not with patents, per se. It
is with the risk 1hat patents will, through improper means, become more powerlul
than they otherwise would be ™
For the reasons stated above, Complaint Counsel submits that one of the central premises
of Rambus’s stay motion — i ¢, that the Federal Circuit’s decision In the frfineon case will
“address” and “perhaps resolve™ the market power questions raised by the Commission's

complaint in this action — is vatrue and worthy of no credence.

2. Contrary to Rambus’s Claims, No¢ Possible Qutcome of the Federal Cireuit
Appeal Would Serve to Estop the Commission

In supporl of ils medion, Rambus sugpests not only that the Federal Circuit might rule
upon issues relevant to the Commission’s action, but that sueh rulings might “resolve on grounds
of precedent or collateral estoppel, many of the issues in this cage.” Rambus Mem. at 1. While
Rambus raises and secks to capitalize on the notion that the Federal Cireuit’s ruling in Zyfiseon

might serve to estop the Commission in some way, i cites no relevant case law and Tails Lo offer

¥ Transcript of June 20, 2002 Rambus Investor Teleconference at 15, appended hereto as
Attachment C.

Y Id at 5.



any explanation as to how principles of estoppel might apply hers. There are good reasons for
this omission.

To start with, it is settled law “that non-nmitual offensive collateral estoppel™ - that is, the
brand of collateral estoppe! that Rambus would be asserting should it seck to take advaniage here
of any favorable aspect of the Federal Cireuit’s future raling — “simply does not apply against the
government.” United Stutes v. Mendozg, 464 U8, 154, 162 (1984). Even if it did, moreover,
there could be no estoppel against the Commission here considering that it was not a party to the
prior action, See Parklgne Hostery Co. v. Shore, 439 1.8, 322, 327 n.7 (1970) (*It is a violation
of due process for & judpment to be binding on a lityzant who was not 4 parly or a privy and
therefore has never had an opportunity to be heard.™).

Furthermore, collateral estoppel would not apply against the Comimission in this instance,
even assuming Rambus werg o prevail before the Federal Cirouit, because of important
differences in the regpective burdens of proof involved in the Infineor litigation and this matter,
As noted above, no antitrust issues werc submitted to the jury in the Infineon case. The jury’s
finding of liakility against Fambus was based solely on & state law fravd claim, and Infincon’s
proof of fraud — consistent with Virginia law — wag subject to a “clear and convincing” evidence
standard, as opposed to the Jesser “preponderance of the evidence™ standard that applies in civil
antilrust cases, including Part I1T administrative actions before the FTC. The heightened standard
of proof in the Infineon casc plainly bad a material effect on the lower court’s analysis of key
1ssues in the litigation, including all of the factual issues (unlike market power) that Rambus can
rightly claim to be raised by both this case and Ivfineon - e.g, the proper interpretation and

application JEDEC’s disclosure rules.



If one were to doubt the importance of the “clear and convimcing” proof standard to Judge
Tayne’s ralings, a cursory review of his decision, in which thatl standard is expressly referenced
no fewer than fifteen times, would put such doubts to rest.” Indeed, in his argument to the
Federal Circuil, Rambus™s own appellale counsel, Richard Taranto, underscored the importance
of the heightened standard of proof. When asked by onc of the presiding judges whether, in
connection with Infineon’s fraud claims, the interpretation of JUDEC’s disclosure duty was a
question of law or fact, Taranto answered: “It was ireated as a question of fact, of course, subject
to the clear and convincing evidence standard.™'® Taranto went on to stress 1o the panel that the

"I supgesting that he

clear and convincing evidence standard should be “taken . . . very seriously,
believes proper application of the standard might make a material difference to the outcome of
the court’s decision,

The point is this: Because all of the factual issues pertinent to Infingon’s fraud claims
were reviewed vnder a more rigorous “clear and convineing evidence” standard, even if Rambus
could otherwise potentially claim the benefits of collateral estoppel here, this difference in proof
standards would preclude any offensive use of collaleral estoppel by Rambus. See, e.g.. One Lot
Emerald Cut Stones v. United States, 409 U.8. 232, 235 (1972) (holding that “ihe difference in

the burden of proof in criminal and civil cases precludes the application of the doctrine of

collateral estoppel” and thus that a criminal not-guilty verdict “does not eonstitute an

I See Memorandum Opinton at 1, 6, 13, 16,20, 24, 30, 49, 50, 57, 73 (Attachment A to
Rambus Mam.).

¥ Transcript of Fafineon Oral Argument at § { Attachment E t¢ Rambus Mem.).
7o

10



adjudication on the preponderance-of-the-evidence burden applicable in criminal proceedings™);
L.S. Alurimam Corp./Texas v. Abmay, Inc., 831 F.2d 878, 879-80 (9th Cir, 1987 (U.S.
Aluminum not collaterally estopped from litigating Alumax’s bad faith in an action for malicjous
prosecution subject to a “preponderance of the evidence” standard where U.S. Aluminum had
previously failed to prove bad [xith by “clear and convincing evidence™ in a prior action).

For these reazons, Bambus's vague and unsupported asscrtions to the clfect that future
rulings by the Pederal Cirouit might serve {o estop the Commission in this action are devoid of
any merit and should be ignored."

C. Imposing A Stay In This Action Would Only Serve To Delay Lis Resolulion, With

The Effect Of Prolonging And Pofentially Exacerhating The Serious Consumer

Harm That Has Been Cansed By Rambuos's Anticompetifive Conduct

The competitive harm flowing from Rambus’s conduct is substantial. The Commission
conservatively estimates in its complaint that Rambus could, as a result of its anticompetitive
actions, “cxtract royalty payments well in excess of a billion dollars from the DRAM industry

aver the lifc of the patents.” Complaint 1 96 {emphasis in original). Rambus has already signed

license agreements that entifle it to royalfies in the range of $50-100 million per year at current

¥ Notwithstanding the above arguthents, il is possible that the Commission could assert
collateral estoppel on issues the Pederal Circuit may resolve in favor of ifineon in the pending
appeal. For instance, if the Federal Court were to uphold the lower court’s interpretation of the
JEDEC disclosure duty, finding that interpretation to have been suppotted by “clear and
convincing” evidence, this factual finding would in all likelihood be binding against Rambus in
this proceeding — given that Ramnbus has had a full and fair opportunity to litigate that 1ssue in the
lower court and, in doing so, actually benefitted from the heightencd standard of proof applicable
to Infineon’s fraud claims. Even if Your Honor were to recognize the collateral estoppel effeci
of such a ruling, however, Complaint Counsel does not envision that this would have any
material impact on the scopc or timing of discovery in this action. Thus, even though the
possibility of collatersl estoppel being asserted against Rambus does exist in this case, that
possibility does not justify any delay in the litigation.
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matket prices. I In 2001 alone, Rambus reccived over [ 1] in rovalty revenues on
SDEAM and DDR SDRAM patents — an average of aver [| 1] per day "

As the Commission’s complaint allepes, il 1s only through ils pattern of anticompetitive
conduct that Rambus has placed itself in g positicn to extract such rovalties. In this actien, the
Commission sgeks to bar Rambus from exploiting its unlawfully obtained market position by
collecting royalties from memory manufacturers and others secking to implement JEDEC’s
SDRAM standards. Yet the Commission’s requested relief is purely prospective. Thus, every
day of delay before a judgment in this action allows an imreversible transfer of wealth from
marufacturers and consamers into the pockets of Rambus, all ﬁf which may explain why Rambus
is inlcnt upon achieving delay in this action, notwithstanding that it lacks any valid basis for
roquesting a stay.

Similar concemns that a stay would delay the Comimission’s remedy and exacerbate
consumer harm led Your Honor to deny a stay in /r the Matter of Butterworth Health Corp ™ Tn
Butierworth, the respondents requested a stay pending the decision of the Sixth Circwil Court of
Appesls, in &an appeal involving the FTC"s federal court action against Butterworth Health.
Unlike here, there was no question in that case that the pertinent federal court action was
*collateral” within the meaning of Rule 3.51(a), and that Your Honor therefore had the

discretionary authority to grani the requested stay. Nevertheless, Your Ionor denied the stay

]
(L
j1 As Bob Eulau, Rambus’s Chief Financial Officer, acknowledged

recently in & webcast teleconference, loss of the royalty payments from SPRAM and DR
SDRAM “would have a material impact on [Rambus’s] prefitability.” Transcript of June 20,
2002 Rambus Investor Teleconference at 23 (Attachment C).

“* FTC Docket No. 9283, 1997 I'TC LEXIS 92 (Apr. 17, 1997).
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motion, underscoring “the Commission’s desire to move expeditiously” and *“the harm delay
might canse to consumers should a violation be found ™ Complaint Counsel submits that the
same concerns should be paramownt here. For reasons addressed more fully below, issuance of
the requested stay would only serve to delay justice in this action and to prolong and potentially
exacerbate the already substantial consumer harm that Rambus’s actions have caused.
E I T

When one strips away Rambus's misleading claim that the Mmfireon appeal will resolve
issues of “market power,” Rambus’s stay request 18 based on lillle mote than the fact that
Rambus is involved in private litigation with various third parties involving some of the same
underlying events and conduct. Yet in all likelihwod Rambus will comtinue to be involved in
such litigation for the foreseesble future, regardless of what ruling the Federal Circuit might
reach in the Infineon case, which is only onc of many private actions in which Eambuz is
currently embroiled. If the mere pendency of private litigation involving similar underlving
events were sufficient to justify a stay, thers could be no end to the delays that Rambus might
seek. |

Althoupgh Rambus asserts that “it iz anticipated that a decision [by the Federal Circuit)
will be handed down within the nexi [ew monihs,” Rambus Memn. at 1, 3, Rambus has no basis to
make such a prediction.” To the best of Complaint Counsel’s knowledge, the Federal Circuit

has made absolutely no statements or comments about the timing of its future decision.

Npd at *¥1-2.

% John Danforth, Rambus’s General Counsel, has publicly suggested that it would be
“optimistic” to expect such an early ruling by the Federal Circuit. See Transcript of Investor
Teleconference at 13 (Attachment C).
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Presumably, if the court had made any such statements, Rambus would bave called them to Your
Honor’s attention in ifs motion.

Rambus's current stay motion requests a stay only ungil the Federal Circuit issues its
decision. But that decisien is unlikely fully to dispose of the Infirecn matter, much less the many
other private litigation matters that are currently pending against Rambus. Therc is every reason
to cxpect further procesdings in fifincon — e g, a request for rehearing en banc, a petition for
certiorari to the Supreme Court, further lower court proceedings on remand from the Federal
Cirguit, and perhaps further appeals thereafter. A remand of the /nfineon casz could involve
additional issues not yet litigated in the disirict court. For instance, Infincon’s defenses that
Rambus’s patents are invalid and unenforceable were both made moot by the lower court’s ruling
of non-infringement. If the Federal Clreuit reverses that raling, however, the parfies may need to
litigate for the first titne both validity (a complex proceeding involving a review of prior art,
among other things)™ and enforceability questions. Whatever the result might be, presumably al
least ong party would appeal again to the Federal Circuit. Hence, a final resolution of the
Infineon case could be years into the future. Even then, the Virginia case is not the only
infringement suit Rambus currently has pending against Iufineon — there is also litigation abroad.

Ouee the Federal Circuit rules in [ufincon, the Hynix and Micron cases — which are
currently stayed, at least in part — are Lkely to proceed as well. These cases, unlike the Jnfineon
appeal, actually do contain live antitrust claims. If Rambus obtains a stay pending the outcome

of Infineon, why would it nol request a stay pending the cutcome of Micron and Hyrix as well?

2 As Rambus's counsel told the Federal Circuit at ozal argument, Rambus “would love
an opporilnity to contest the validity issues.” Transecript of Oral Argument at 17 {Attachment E
to Rambus Mem.),
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Furthermore, as Rambus has stated publicly, it contemplates any munber of additional
infringetnent actions in ihe futoe. Following the adverse jury verdict in its litigation against
Infineon, Rambus declared:

Rambus will continues to fight to protect our intellectual property . . .. While the
Virginia case against Infineon involves only four Rambus T8, patents, there are a
dozen U.8. and Buropean patents involved in other infringement cases pending
against Infineon, Hyundai and Micron. Rambus inlends to pursue all (hese cases
vigorously, including a trial against Infineon in Germany. . .. In addition
Rambus holds newly issucd 1.5, and European patonts covering Rambus
inventions used by SDRAMs and DDE SDR AMs that have not vet been asserted
in any litigation and are not impactad by the Cowrt’s decision®*

Commenting on Rambus’s unahashed vigor in asseriing its patents, Infineon’s appellate counsel,
Kenneth Starr, had this to say fo the Federal Circuit during the recent oral argument:
B.ambus plavs hardball. And there 1z evidence . . . [that Rambus’s] chairman of
the board, Mr. Davidow, has essentially told everybody: We're going to keep
coming after you and coming after you. If you don’t sign up, you are in a — his
words — “death spiral,” That's the way they play. . . . They will continue to sue
us.”*
In short, there 18 every reason to expect that private litigation invelving subsets of the
same Rambus patents at issue in the Comrmndission’s case will continue well into the fiture. In
addition to federal court patent litigation, Rambus also is now invelved in shareholder derivative

actions and indivect purchaser suits, and, of course, numerous foreign litigation matlers.?® All of

these litigation matters in some way deal with Rambua’s anticompetitive conduct at JEDEC. Yet

#* May 4, 2001, Rambus Press Release, appended hereto as Attachment E (emphasis
added).

* Transeript of Infineon Oral Argument at 29-30 {Attachment E to Rambug Mem.),

“ See Quarterly Report of Rambus, Inc., filed with the Securities and Exchange
Commission for the period ended March 31, 2002, at 39, appended hereto as Attachment F.
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surely Rambus cannot capitalize on the existence of such litigation to bloek the FTC from
proceeding with its own action, which in all likelihood provides the only definitive and
comprehensive means of protecting consumers from Rambus’s bad acls. Moreover, one of the
principal benefits of definitive Comunission action would be to relieve private parties of the
necessity, and cost, of defending against Rambus’s patent suits. Yet this benefit obviously would
ba lost if the Commission’s action were stayed pending the cutcome of such suits.

D. The Micros and Hynix Matters, In Which Limited Stays Were Issued, Are Clearly
Distingnishable And Yrovide No Support For Rambus®s Current Stay Motion

Rambus suggests that its motion is supported by the issuance of limifed stay orders by the
distriet courts in Micron and Aymix. See Rambus Mem. st 4. Yef if anything the actions taken by
thase courls — in patent-relaled actions far more closely linked o the Mmfincon appeal — further
demansirate why Rambus's motion should be denied.

la AMicresn, for instance, the court specifically concluded that “a complete stay of the
action pending the appeal of fifineon [wa]s unwarranted.” The court therefore allowed
discovery to proceed during the pendency of the limited stay?® Here, by contrast, Rambus asks
Your Honor to stay al] proceedings, including discovery, even though — for reasons discussed

above — this action raises a variety of questions not at issne before the Federa Cireuit, Ifa

7 Atlachment I to Rambus'’s Molion for Stay (“Order Denying Micron’s Motion For
Summary Judgment . . . And Denying Rambus’s Motion For A Stay Pending Appeal of Rambus
v. Infineon™) at 25 (Fch. 27, 2002).

*# Id. at 26. In the interim, Rambus was prohihited from filing additional suits against
Micron. Moreaver, delay in the Mieron case inflicts no intemediable harm on Micron, because if
Micron ultimately prevails, it will pay no rovaltics. This contrasts sharply with the case at hand,
where Rambus will have free rein to collect license fees and royalties unless and until a judgment
iz rendered in favor of the Commission.
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complete stay of discovery was unwarranted in Micran, such a stay certainly cannot be justified
here. In fact, Rambus’s own motion signals the company’s intention to pursee “significant
discovery” in this action, immespective of any stay. Rambus Mem. at 1. Rambus has already
publicly annonnced that, in defending the Commission’s action, it will pursue discovery well
bevond what has already been conducted in the Infineon litigation.” Rambus General Counsel
John Danforth recently predicted that the addifional discovery his company plans to seek in the
FTC’s action eould “take six months to 2 year”™ to complete.” Danforth went on to describe the
extremely broad scope of discovery he has in mind, implving that Rambus might seek discovery
from as many as “30 or 40" other participants in the relevant JEDEC subcommittee.” Thus,
regardless whether a stay is issued, Rambus apparently hopes to pursue extensive and protracted
discovery in this action. Delaying the commencement of discovery, by 1ssuing a stay, is only
likely 1o prelong resolution of this action, in a manner that nndoubtedly serves Rambus's private,
peguniary interests, but only deepens the injury to competition and consumers that has resulted
from Rambus’s anticompetitive conduct.

The stay that Eambus secks here likewise is not supported by the fact that the district
court presiding over the Hyrnix litigation issued a temporary stay order. Notably, Rambus fails to

acknowledge that the Hynix court agreed to stay that matier “only upot: . . . conditions™?2

# See Transeript of Investor Teleconfcrence at 13 {Attachment C).
al Iﬂ!.
1 Id a1 13-14.

2 Hymix Semiconductor Inc. v. Rambus Inc., No. C00-20905 RMW (N.D. Ca. Nov. 21,
2001} {Order Granting Plaintiffs” Motion for Partial Summary Judgment and Tentatively
Granting Defendants Motion to Stay) {Attachment B to Eambus Mem.) at 8, 1.1-2.
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designed to ensure that Rambus would not benefit, at the expense of competition and consumers,
from a temporary postponement of the proceedings. For instance, the court’s order expressly
disallows Rambus from asserling any damage claim based on royalties allepedly accruing against
Hynix during the pendency of the stay.” While the stay order issued in Hywix thus was taflored
to avoid any potential harm to competition, the unconditional stay that Rambus seeks in this
action could only prolong and exacerbate the competitive harm flowing from Rambus’s conduct.

COMNCLUSION

Becanse the Commission seeks only prospective relief, the consumer harm that Rambus
will inflict prior to judgment is irremediable. In light of the magnitude of this consumer harm, to
justify further delay of this action the comntervailing considerations would have to be
extraprdinarily strong. But Rambns offers no costvineing justifications for a stay., Nor has
Rambus demonstrated that the provision on which its motion is hased even applies under the

circumstances presented hers,

* Seeid at 8,1.3-10.
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Tor these and other reasons stated above, we therefore respectfully submil that Rambus’s

maotion for 2 slay shonld be denied.

Respectiully submitied,
Of Counsel; M. $¢an Royall
Geofftey D. Qliver
Eobert P. Davis Maleolm L. Cant
Suzanne T. Michel Alice W. Detwiler
John €. Weber Andrew J. Heimert
Michael A. Zito
Cary E. Zuk
BURFEAU OF COMPETITION
FEDERAL TRADE COMMISSION
Washington, D.C. 20580
{202} 326-3663

(202) 326-3496 (facsimile)

COUNSEL SUPFORTING THE COMPLAINT

Dated; July 15, 2002
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ENITED STATES OF AMERICA
BEFORE FEDERATL TRADE COMMISSTON

In the Matter of
RAMBUS INCORPCRATED, Daclket No. 9302

a corporation.

ORDER DENYING STAY OF PROCEEDINGS

This matter arose on the motion by Rambus Inc. to stay these procesdings, or in the
alternative, for an extension of time for filing 1tg angwer. The extension of time was granted by

previous order. The motion to stay proceedings is hereby DENIED.

SOORDERED this _ day of July, 2002.

James P. Timaony
Administrative Law Judge
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STATEMENT OF RELLATED CASES

Pursuant to Federal Circuit Rule 47.5, Plaintiff-Appellant, Rambus Inc.,
submits that o other appeal in or from the same civil action in the lower court was
previously before this or any other appellate court. This Court previously denied
mandarrms, based on an attormey-chent privilege issue, sought by Rambus in this
civil action. See In ve Rambus Inc., Misc. Docket No, 667, 2001 WL 392095
(Fed. Cir. Apr. 4, 2001} (Michel, Clevenger, Schall).

The issue of entry of a permanent injunction against Rambus is currently
pending before the district court in this eivil action.

Hynix Semiconductor fnc., et al. v. Rambus Inc., No. CV 00-200903, is
currently pending n the Northern District of California, and Micron Technology,
Inc. v. Rambus Inc., No, 00-792-RRM, is curently pending in Delaware, Both
CASES inv'n]';re some of the same patents as those in suit here. Therefore, they may

be directly affected by this Court’s decision on claim construetion in the pending

appeal.
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STATEMENT OF JURISDICTION
Pursuant to Federal Circuit Rule 28, the foliowing information is provided:
The statutory basis for the jurisdiction of the district court was 28 USC
§1338(a).
The statutory basis for this Court to hear this appeal is 28 USC §1295(a)(1).
This is an appeal from the Final Judgment entered by the district court on

August 21, 2001, based in part on a claim consiruction ruling dated March 135,
2001.
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STATEMENT OF THE ISSUES

1. Whether the district court improperly narrowed claim terms
“integrated circuit device,” “read request” (and related “write requast” and
“transaction request™}, and “bus,” and thus erroneously granted judgment of
noninfringement.

2. Whether the district court erred in denying JMOL on the frand count
where there was msufficient cvidence that (a) Rambus had any pending patent
appliications that it had a duty to disclose or that, in any event, (b) Infineon made
the necessary direct inquiries to Rambus as required both to prove reasonable
reliance and to make Infineon’s counterclaim timely.

3. Whether the district court erred m denying a new trial on the fraud
claim where (a) the court’s rejection of a proposed instruction under Kingsdown
Medical Consultants v. Hollister, 863 F 2d 867 (Fed. Cir. 1988), allowed the jury
to find frand based solely on Rambus’s practice of amending its pending patent
¢laims to cover competing products, and (b) the jury’s assessment of Infineon’s
proof wag infected by the erroneous claim construction. _

4. Whether the district court, in awarding more than $7 million in
attorneys” fees and costs, erroneously deemed this an “exceptional case” under 35
USC §285, where Rambus’s proposed claim constructions were, at 3 mimmu,

reasonable.



INTRODUCTION

In 1989, 1wo distingnished electrical engineering and computer sclence
professors, Drs. Michael Farmwald and Mark Horowitz, invented revolutionary
new compuler memory technology. They filed a lengthy and detailed patent
application in 1990 and founded Rambus, Inc. (“Rambus™) to license vanous
aspects of that technology to computer memory manufacturers, One such
manufacturer was Siemens and its successor Infineon, t0 which Rambus made
extensive confidential disclosures beginning in 1990. Infineon had the following

reactions to Rambus and 1ts technology:

. “Quite revolutionary.” 1A2693.

“dn innovative, well thought out concept that reaches far into the
Sfuture.” JA11760.

“One day all computers will be built this way, hut hopefully without
the royalties going to Rambus.” JA6526.

. “Deadly menace to the established computer industry”; one proposed
ahternative: “[m]ake it public domain—join SYNC DRAMI”

JA6530.1

. “[Someone should} buy Rambus and dump if” (JA6530), meaning
“bury the technology.” JA2693.

1 One type of Random Access Memory (RAM) 15 “dynamic” RAM, or
DRAM. The type of memory chip at issue here is a subclass of DRAM involving
synchronization with a clock—“SYNC DRAM” ot “SDRAM,” a Synchronous
Dynamic Random Access Mcmory. Infineon recognized that aspects of Rambus’s

memory technology would be useful in SDRAM development: “it has become
clear that a Rambus memory can easily be converted into a SDRAM.™ JTA9054,
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During 1990 and 1991, the Rambus inventors set out 1o meet with the
world’s major memory manufacturers to explain their innovations. The inventors’
business model was not to manufacture through their own company but to
continue devetoping novel technology, patent it, and license it o memory
manutacturers, License fees and royalties were to be their only revenue. JA20G9-
100.

In December 1991, Rambus first attended an mdustry standard-setting body
called the Jomt Electron Devices Engineering Counci! (“JEDEC™), which was
dominated by the industry’s major memory manufacturers and whose meetings
were in no way secret. While attending JEDEC from late 1991 to 19935, Rambus
leamed that trechnoiogies that Farmwald and Horowitz invented and disclosed in
their 1990 patent application were being incorporated into a new memory standard
JEDEC was writing, called “SDRAM.” Rambus mcreased its efforts in the PTO to
present claims that would capmfc all the inventions supported in Rambus’s 1990
application.

Only after leaving JEDEC, however, did Rambus n fact file claims—which
issued in 1999 and afterward—covering its fundamental advances applicable to
the SDRAMs. Most memory chip manufacturers have licensed and paid royalties
for the nght to practice Rambus patents, including those at issue here. Three
memory manufacturers—Infineon, Hynix, and Micron—opted to litigate with
Rambus.

This appeal arises from the first of the cases, involving Infincon. Tn this
case, the district court committed findamental errors leading to the mistaken
rejection of Rambus’s infringement claim and, indEed; I:D'an unsupported and
fatally mnfected imposition of fraud liability on Rambus for nondisciosures while
participating in JEDEC. Those errors should be corrected. Otherwise, the
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mistaken patent rulings will deprive a small, remarkably innovative young
company ol the fruits of its inventions. Likewise, if the fraud judgment stands, it
will deter participation in standards-setting proceedings by exposing companies,
especially small innovators, to serious risks of devastating state-law judgments for
doing what federal law protects, .., securing patent coverage for one’s

imventions.
STATEMENT OF THE CASE
A.  Factual Background.

1.  Background of the Technelogy.

In 1988, Dr. Farmwald saw a rapidly approaching problem:
microprocessors were rapidly getting faster, but the commonly used memory chips,
Dynamic Random Access Memory (“DRAMSs™), were not keeping up. JA2033,
In late 1989, Dr. Farmwald began working with Dr. Mark Horowitz, a Stanford
Umversity electrical engineering professor and an expert circuit designer, to close
this looming “performance gap.” JA2028. They invented a number of separate
ways of improving memory data rransfer rates. Taken together, the innovaticns
would ailow TYR AMs fo operate at unheard-of speeds-—over ten times faster than
conventional DRAMs. JA2034-35.

On Apnl 18, 1690, Rambus filed its first patent application, Ser. No.
07/510,898 (“the "898 application™). JA493. That application disclosed the
fundamental Rambus inv:anliuns of programmable latency, variabie block size,
doubie data rate (“DDR”) operation, and en-chip delay locked loop. Even before
filing the application, and in the following muntlls:Ra-nﬂ:d:'us began executing on its
business plan by disclosing its techmology under appropriate non-disclosure

agreements o the major memory companies m the industry, incloding patent-
4



savvy companies such as IBM {October 1959, Toshiba (April 1990), Siemens
(February 1990), Texas Instruments {Gerober 1990), and Samsung (October
1991} JA2119-20, 2162,

On April 16, 1991, Rambus filed an international patent application under
the Patent Cooperation Treaty {the “WIPO Application”™). JA12037. Rambus’s
WIP(G Application, which contains the desctiption and details of the inventions
clarmed in the patents-in-suit, became public on October 31, 1991,

In June 2800, Toshiba became the first DRAM company to sign a patent
license ¢which included the patents-in-suit) to nse Rambus’s inventions in the
manufacture of SDRAMs and DDR SDRAMSs. Oki, Hitachi, NEC, Samsung,
Eipida and Mitsubishi have all also taken licenses for SDRAM and DDR

SDRAMs.

2.  JEDEC Standard Setting.

Rambus attended its first JEDEC meetng on December 4, 1991 as a guest,
and formally joined on Febmary 27, 1992, JAB500 and 10031. JEDEC adopted
its SDRAM standard in early 1993, announcing it formally on March 4, 1993,
JA3891-94. Rambus disclosed to JEDEC its *703 patent on September 23, 1993,
shortly after the patent 1ssued. JA3730. Rambus attended its last JEDEC meeting,
on December 6, 1995, and confirmed ifs withdrawal by letter on June 17, 1996.

JAE594 and JAGG16.
JEDEC meetings were open to the public, with the minutes, deliberations

and proposed standards also all public.2 JA3394, 3398. While at JEDEC,

-

2 A non-public meeting of certain JEDEC memory manufacturing members
occurred on October 24, 1991, just as JEDEC was formulating its proposed

SDRAM standard—and just before one manufacturer invited Rambus to attend
5



Rambus never proposed, promoted, or voted in favor of the adoption of any
technology, including its own. JA4108-310%9. Out of dozens of SDRAM ballots
between 1992 and 1993, Rambus voted on the proposed SDRAM standard only
once, on July 21, 1992, when 1t cast ballots against four proposals, including
proposals related o programmable burst length and a programmable latency
fearure. JAB648-34. Rambus never lobbied for the adoption of a standard.
Rambus made no affirmative staternents about the potential overlap between its

technology and JEDEC. JA4121-22.

3. Prosecution History of the Patents-In-Suit.

United States Patents 5,953,263 (263 patent), 5,954,804 (*804 patent),
6,032,214 ("214 patent}, and 6,034,918 (918 patent) (collectively, the “patents-in-
suit” and appended hereto beginning at JA233, 263, 204, and 324, respectively),
are assigned to Rambus by Drs. Farmwald and Horowitz.3 The patents-in-suit all
descend from the ‘898 application. All have substantially identical specifications
and involve various ways of improving the interface between DRAMSs and

computer microprocessors (or other controllers).
The "898 application contained 150 claims. In the first office action, the

PTO recognized that the application contained at least efeven independent and

—

JEDEC. That meeting was chastised by JEDEC in its minutes dated December 4-
5, 1991, noting antitrust, fair notice, and other issues. JTAS301.

3 The asserted ¢laims are:
'263 patent: claims 1-5, 14, 16-19, 21, 23-25 27-28, 30, 32-33 (JA260);

Q18 patent; claims 1-2, 6, 8-9, 18-20, 24- 35,29-31, 33 and 34 (JTA352);
214 patent: claims 1-2,4,6,9-11, 14-16, 18-19, 21, 24-26 and 29
(JA321); and

"R04 patent: claim 26 (JA293).



distinet inventions (FA680) and \herefore required restriction. As 4 result, and
through the usual process ol reviewing the ¢laims on file, Rambus filed numerons
divisional and continuation applications claiming priority from the "898 patent,

The applications that are now the patents-in-suit were all filed berween
February [997 and February 1999, after Rambus left JEDEC. The earliest patent-
in-suit to 1ssue was in September 1999, Thus, all of the claims at issue were filed
after Rambus stopped attending JEDEC meetings, while the written description, a
substantially identical version of the | 990 application, existed before Rambus
sttended a single JEDEC meeting.

B.  Procedural Background.

On August 8, 2000, Rambus sued Infineon for infringement of two patents
("263 and "804) in the Eastern District of Virginia. Rambus added c¢harges of
infringement of two additional patents {214 and '918) on Qctober 20, 2000. In
response, Infineon filed a state-law counterclaim for fraud and a RICC claim.

A claim construction hearing was held on Febrary 26-28, 2001. On March
15, 2041, the district court 1ssued its Markman opinion, significantly limiting the
scope of Rambus’s patent claims. JA23. Early in the trial, the court entered
IMOL on most of Rambus’s claims.4 _

During trial, as Rambus presented its remaining, greatly-truncated -
infringement case, the court announced a ¢larification of its Markman ruling.
JA463. This clarification was a further, drastic limit on the scope of Rambus’s

claims. Infineon promptly moved for IMOL of no infringement on the claims stll

\ -

T— —

4 IMOL. was granted on claim 26 of the "804 patent, all asserted claims of the
'263 patent except | and 2, all asserted claims of the *918 patent except 18, and all
asserted claims of the "214 patent. JA4E3.
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lett, and the court granted its motion. JA476. At the close of Rambus’s case-in-
chief, Infincon veluntarily dropped its ctaim of monopolization under the Sherman
Act, 15 LiSC §2. JA4408, 1. 1-8. The remaining antitrust counterclaim (attempt
to monopolize) was dismmssed when, at the close of Infineon’s case-in-chief on its
counterclaims, the district court granted Rambus’s motion for JMOL. JA478.

Throughout trial, Infineon told and suggested to the jury that Rambus stole
ideas from JEDILC and amended its claims to cover those ideas. Both in its
opening and in its closing, Infineon emphasized repeatedly its theory that
Rambus’s claim-changing activity at the PTO was wrongful, introducing ideas that
were not Rambus’s at all. JA4799. For example:

. “If they invented it, it would have been i the patent in the first place.
But they didn’t. They stole it. They stole it from the industry
standards bodies.” JA1893;

. “They go 10...meetings, they see the presentations,...[t]hey go meet
with their patent lawyer, they start amending the claims;” JA4803;

- “The next thing you know, they are meeting with the patent lawver
changing their claims to include that feature in their patent.” JA4307,

- “Well, then why on earth did you wait until you watched it at JEDEC
before yon put 1t in your patent claims?” JA481 1,

» “Over and over and over again. They watch and they file, They
warch and they file.” JA4827,

. “Did Rambus attend standards bodies meetings and change their
patents to cover what they saw at the standards meeting? You can’t
reach any other conclusion.” JA4822;, . -

5 Claims 1 and 2 of the *263 patent and claim 18 of the 918 patent.
R
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s “secrelly manipulating their patent applications” JA4795;

. “Rambus intentionally changed these claims after watching the
SDRAM standardization.™ JA4997; and

» “[JEDEC’s] sole reason for being was corrupted repeatedly, vear after
vear after year, by Rambus, by their failure to follow the rules, their
knowing and intentionally modifving their patent applications to
cover that standards work.” JA4999,

Rambus requested an instruction under Kingsdown Medicaf Devices v.
flollister, 863 F.2d 867 (Fed. Cir, 1988), that, as the district court recognized,
woulid have made clear to the jury that it could not find Rambus’s amending
activity wrongful. The trial court twice refused to give the instruction, instead
proposing a modification that—as the court thought proper—would have
cxpressly invited the jury to find Rambus guilty of theft, or otherwise find the
amendments wrongful in-and-of themselves. JA11692. |

The jury found that Rambus committed actual and constructive fraud based
on nondisclosures respecting the SDRAM standard at JEDEC {and respecting a
separate standard, called DDR SDRAM). The jury awarded nominal damages of
S1.00 on the fraud claims as well as punitive damages, which under Virginia
statlitc were automatically reduced to $350,000. JA1S.

On post-trial motions, the district court granted IMOL for Rambus with
respect to the DDR SDRAM, because Rambus had resigned from JEDEC before
that standard was propoged. JA204. The court aiso granted IMOL respecting
constructive fraud, holding 1t unavailable for nondisclosure under state law.
JA135, The court let the SDRAM aciual fraud Vf;lljditit stand, however, and then
awarded $7,123,989.52 in attorneys’ fees, costs and expenses. JA100. The issue

of injunctive relict is pending before the district court.



On August 21, 2001, the district court certitied its orders and judgments as
final and entered judgment as to the frand and attorpeys’ fees issues pursuant to

Fed. R. Civ. P. 54{b). JA438, 'lhis appeal timely followed. JA11750,

SUMMARY OF ARGUMENT

A.  The distriet court erred in its construction of claims terms “integrated
circuit device,” “read request” {and related “swrite” and “transaction™ request), and
“bus.” With respect to “integrated circult device,” the court ignored controlling
precedent of this Court. With respect to “read request,” the court read additional
unclaimed functions inte the term and misread the specification. With respect to
“bus,” the court 1gnored the undisputed ordinary teaning of the term and
misunderstood the impact of the PTO’s eleven-way restriction requirement of
| Rambus’s original 1990 application. As a result, the court ignored important
intrinsic evidence, including the original claims and the prosecution history that
were central to the proper interpretation of the term “bus™ and erroneously
imported Timitations from the specification into unambignous claims.

B.  The district court erred 1n denying several IMOL motions on the
fraud claitn, First, the jury could not properiy find that Rambus breached a duty to
disclose. Second, the jury could not properly find that Infineon reasonably relied
on any nondisclosure by Rambus, because Infineon failed to make the full inquiry
required in the circumstances. That conclusion, finally, also renders Infineon’s
counterclaim untimely—the jury couid not properly find the due diligence that 1s a
key to Infineon’s only answer to Rambus’s statute of {imitations defense.

C.  Anew trial on fraud is required if IMOL is denied. First, the district
court, by refusing to give Rambus’s proposed Kingsdown-based instrnuiction,
allowed the jury to adopt Infineon’s argument that Rambus acted improperly by
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amending its pending applications. Permitting the jury to so {ind was improper,
because no evidence or law was presented on this federal-law issue, The prejudice
infierentt in the court’s ruling denying the requested mstruction, e, the critical
importance of the “wrongful-amendment” argument to Infineon’s case, was
conhirmed by the district court, which stated that giving the requested instruction
would amount to “directing a verdict in this casc.” JA4765. With the jury likely
influenced 1m its verdict by a misunderstanding of what conduct of Rambus it
could deem wrongtul, Rambus 1s entitled to a new trial. Second, a new trial on
fraud is independently recured 1f this Court rejects the district court’s ¢laim
constructions, which infected the jury’s assessment of key elements of the fraud
verdict,

D.  Based on erroneous reasoning, the district court concluded that this
was an “exceptional case” and awarded Infincon attorneys’ fees and costs. Such

an award 1s unprecedented and fails as a matter of law.
STANDARDS OF REVIEW

A,  Claim Construction.
Claim interpretation raises an issue of law subject to de novo review. Cvbor

Corp. v. FAS Techs., 138 F.3d 1448, 1456 (Fed. Cir. 1998) (en banc).

B.  Denial Of JIMOL.

This Court reviews a denial of IMOL following a jury verdict de novo,
applying the same standard as the lower court. STBIA Newrosciences v. Cadus
Pharm., 225 F.3d 1349, 1354 (Fed. Cir. 2000). JMOL is required “if the jury’s
factual findings are not supported by substantial evidence or if the legal -
conclusions drawn from the jury’s findings cannot as a matter of law be supported

by those findings.” Baxier fnt 1 v. McGaw, 149 F.3d 1321, 1332 (Fed. Cir. 1998).
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Substantial evidence exists ondy 1f “a reasonable jury, given the record before it
viewed as a whole, could have arrived at the conclusion it did.” Dawn Equip. v

Kemucky Farms, |40 F.3d 1005, 1014 (Fed. Cir. 1998).

C. New Trial.

A new trial 1s required tf the jury may have relied on an impermissible basis
in reaching its verdict. Litton Systems v. Honeywell, 238 F.3d 1376, 1381 (Fed.
Cir. 2001). Questions of law, such as whether the district court applied the proper
legal standards and correctly instructed the jury, are reviewed de nove. See, e.g.,
Church v. Attorney Gen., 125 .3d 210, 215 n.5 (4th Cir, 1997).

D. Attorneys’ Fees And Costs Under §2385.

Section 285 authorizes an award of attorneys’ fees only in exceptional
cases, 35 USC §285. An exceptional case must be established by clear and
convincing evidence. Advance Transformer v. Levinson, 837 F.2d 1081, 1085
(Fed. Cir. 1988). inderlying factual findings are reviewed under the ciearly
erroneous standard and legal conclusions are reviewed de novo. Molins PLC v.

Textron, 48 F.3d 1172, 1186 {Fed. Cir. 1993},
ARGUMENT

I. THE DISTRICT COURT ERRED IN CLAIM
CONSTRUCTION LEADING TO DISMISSAL OF
RAMBUS’S INFRINGEMENT CLAIMS.

A.  The Court Erroneously Construed
“Integrated Circuiit Device.”

The district court crred in holding that the (grm “iptegrated circuit deviee™
in asserted Claim 26 of the '804 palent must nclade “a device identification

register’” and “comparison circuitry.” Infineon acknowledged that “integrated
i2



crreurl device” has an ordinary meaning  a “circult constructed on a single
monolithic substrate, commonly called a “chip”™—m afl patent claims except
claimm 26. JA92. The distnct court found nothing in the claims or specification
that gives any different meaning to the term. JAY2. The court based its
constructicn entirely on certain attorney “remarks” 1n the prosecution history of
the "8G4 patent (JA93), but that reliance was in error.

The remarks followed a PTO rejection of certain claims on the ground that
they clanmed an “identification register” disclosed m the Weymouth patenr. JAS2.
Tn response, applicant submitted new claims 186-211. Of those new claims, 186-
210 continued to feature “a register for storing an identification value.” See file
history at JA1164. However, new ¢laim 211 (now claim 26 of the *804 patent) did
not includc any register for that purpose. JA293. The prosecuting attormey
submutted the following “remnarks” directed to reasons these new clanms

distinguish over Weymouth.

These newly submitted claims are directed to 2 memory device
(or an integrated circuit having memory) having (1) an internal
register for storing an identification value . . . and (3)
comparisen circuitry to determine whether the 1dentification
information corresponds to the identification value. . . .

JA93: TA1174-75.

These remarks ¢annot fairly be read to appiy to new claim 211. Claim 211
included neither the “internal register for storing an identification value”
limitation that had raised prior art issues with respect to Weymouth, nor the
“comparison circuitry” limitation mentioned in the attorngy remarks addressing
the prior art. In context, therefore, these attorney remarks cammot effect a

disclaimer of the otherwise-unambiguous meaning of the claim term at issue.
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That conclusion is not Just commeon scnsc but a matier of precedent. In
Intervei America v. Kee-Vet Labs, 887 F.2d 1050 {Ted. Cir. I989), the attorney
accomparied ¢laim amendments with the erroneous remark that “the claims are
restricted to a single vaccination scheme.” The trial court reiied on the attorney
remark to limit a claim not containing the limitation, but this Court reversed,
stating:

When 1t comes to the question of which should controd, an
erroneous remark by an attorney in the ¢ourse of prosecution of
an application or the claims of the patent as finally worded and
1ssued by the Patent and Trademark Office as an official grant,
we think the law allows for no choice. The claims themselves
control. '

fd at 1054.6

That holding squarely contrels. Here, as in /aterver, the limitations
ermphasized in the remarks were xot present in application claim 21]. Moreover,
here, as in fnfervet, the examiner’s own subsequent amendments to claim 211 and
other claims (JA1203-07) establish that the examiner had read the claims and
“knew what claims he was allowing.” Id. The plain meaning of “integrated circuit

device” must therefore govern.

& Although overlooking /niervet, the district court relied on Hockerson-
Halberstad: v. Avia Groyp Int’l, 222 F.3d 951 (Fed. Cir. 2000), but without
noticing that Heckerson expressly distinguished Fniervet on grounds that also
distinguish this casc from Hackerson. In Hockerson, unlike this case and /ntervet,
the intrinsic evidence provided no notice to the public'to contradict the meaning
suggested by the attomey’s erronecus remarks. 222 F.3d at 937; see also Biotec
Bivlogische Naturverpackungen GmbH v. Biocorp, 249 F.3d 1341 (Fed. Cir.
2001) {following Interver).
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B. The Court Frroneously Construed “Read Reguest,”
“Write Request,” and “Fransaction Request.”

1. The court misread the claims, reguiring that
they incorporate the functions of a2 working
device.

The district cowrt alse erred in construing ihe lerm “read request” too
narrowly. The courl held that the request must include “a series of bits . . . that
contain multiplexed address and control information needed to request a read of
daia from a memory device.” JA84 (emphasis added).? That éﬂnstructiﬂn, based
on extrinsic evidence, 15 wréng under the controlling intrinsic evidence.

The court’s errors tested on misleading extnnsic evidence from Infineon’s
expert (JA71-73), including his testimony on “the way the invention works.”
JAT3, From this, the court concluded that a “read request” must also “require” a
tesponse and therefore itself must inciude “both address and control information™
necessary to enabie a memory device to respond. JA73. The court even weni so
far as to fault Ramibus for not explaining “how the device would respond without
receiving address, data and control information,...” JA83.

The court’s focus on an operational device, rather than particular clamm
langnage, 1s legal error. Patents simply are not required to include in their claims

every function and component necessary to cnable successful operation of a

complete device:

———

7 The court joinily considered the closely related terms “write request” and
“transaction request” (JA69), and the court’s analysis and constructions of those
other terms are sirmilarly erroneous for the reasons gven herein with respect to
“read request.” Hence, those errors — although included in this appeal — are not
the subject of separale analysis.
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the district court cived by importing the functions of 4 working

device into these specific claimr, rather than reading the claims

for their meaning independent of any working embodiment. . . .

A claim need not claim every function of a working device,

Rather, a claim may specify improvements in one function

without clainung the entire machine with its many functions.
Rodime PLC v. Seagate Technology, 174 F.3d 1294, 1303 (Fed. Cir. 1999); see
Carl Zeiss Stiftung v. Renishaw PLC, 945 F.2d 1173, 1181 {Fed. Cir. 1991). See
also Interactive Gift Lxpress v. Compuserve, 230 F.3d 1323, 1342 (Fed. Car. 2001)
{term “authorization code” need only authorize copying; improper to construe the

term o include limitations regarding “its origin or destination™).

2. The court misread the specification,
overlooking the disclosed meaning of “read
request.”

The specification provided no support for the district court’s demand that
the “read request™ itself enable a response. The court cited three passages, but two
do not even mention the term “request.” JA74 {quoting *91 8 patent, Col. 3, lines
35-39, col. 4, lines 9-11). Those passages, addressing how an overall device may
function, do not aid an understanding of what a “read request” is, coritains, or

does.
The court’s third spectfication citation also does not mention a “read

request’” and uses the word “request” only as part of a different phrase. It indicates
that a “bus transaction” is initiated “by sending a request packet (a sequence of
bytes comprising address and control information)” to one or more slave {(e.g.,
memory) devices. Despite the court’s confusion (JARQ), the patent specifications
never Use “read request” and “request packet” mtﬂl"i:haing%ahly —not even

“somebimes’” {cf JAB3).



The specification teaches that a “read request”™ differs from “roquest
packet:” g “read request” 1s merely onc component ot a “request packet,”
Spectfically, the “read request”™ consists of 4 digrtal “bits,” called the AccessType
field. which are contained within the larger “request packet,” as shown in Fig. 4,
The court overlooked or rmusread these instructive passages:

[As] shown in Fig. 4, g request packet 22 contains & bytes of
dara — 4.5 address bytes and 1.3 control bytes . .. .8

The first byte contains two 4 bit fields containing control
information, Accesstype f0:3], an op code {operation code)
which, for example, specifies the type of access . .. .9

The AccessTvpe field specifies whether the requested operation
is a read or a write and the type of access, for exampie,
whether it is to the control Tegisters or other parts of the device,
such as memory, In a preferred implementation, AccessType

[OF is a Read/Write switch: if it is a I, then the operation calls
Joraread . . . ifitis a O, the operation calls for a write . . . .

JA345. Thus, a “read request” (and, correspondingly, a “write request’) is
determined by and consists of the AccessType field, 4 digital bits of control
information contatned within the “request packet.” The first bit determines

whether the operation requested 1s to be a “read” or a “write,” while the Temaining

3 The 918 patent af col. 6, lines 61-62, JA343, defines “request packet”™ as “a
sequence of bytes comprising address and control information.” See also JA344,
Col. &, li. 60-62. In computer parlance, a “byte” equals eight digital *bits™ of data.
(In Fig. 4 2 ninth bit, the “Addrvalid” bit, is included?) ~

9 The notation “[0:3]” signifies a series of 4 digital bits, denominated 0, 1, 2,
and 3. Thus [(] means the “first bit,” and [0:3] means “bits 0 through 3.7 JA345.
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3 bits determine the type of read or wiite operation. 10 The specification and
drawings unambiguously distinguish—arnil certainly do not equate—the two terms
“read request” and “request packet.” This is directly contrary to the district court’s
conclusion.

The distnict court alse relied on a February 1999 prosecution statement that
“the identfication information {is] contained in the transaction requests.”
(emphasis by the distmict court). JAS2, JA1175. But the Examiner’s response
powerflully confirms the error in the court’s inference from the statement, At the
time it was made, application claim 186 referred to “a transaction request
inciuding dentification information.” JA1165. Critically, however, that claim
language was subsequenty changed by the Examiner, who made his own
amendment by inserting the word “packet” afier each occurrence of “request” in
claim 186 (now claim 1 of the *804 patent) (JA1204),—thus clarifying that the
identification information is in a “request packer™ rather than in 2 “request.” The
district court, missing that change, misread the prosecution history, which shows
that identification information—like address information—is roz part of the “read
request.” Indeed, independent patent claims 15 and 23 of the "804 patent confirm
the point by reciting “identification information ard a read request™ separatelv as

different mitations. JA292.

1 For example, JA346, col. |1, lines 20-32 (including the table) explains how
the 3 remaining bits of the AccessType field may be coded to identify the type of
access. The table shows that when the three bits designated by the “[1:3]”
notatien have a decimal value of 6 or 7, access to a “normal DRAM™ ie., a
memory device, is specified (a “read request” with value of “6” is represented
digitally by the 4 bit sequence “111§™),
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3. Theconrt incerporated, without cxplanation or
support, 2 multiplexing limitation into “resd
request,”

ITaving erroneously concluded that “read request” must melude address
mformation necessary for a response to the request {(JA71-74), the disirict court
campounded its error by mistakenly concluding, without any explanation or
analysis, that the address and control information must be “mudtiplexed.” JA83-
84 11 Such a construction clearly contradicts the language of the claims that

neither explicitly nor implicitly refer to muliiplexing.

C. The Court Erroneonsly Constroed The Term “Bus.”

The district court initially concluded that the claim term “bus” means “a
multiplexed set of signal lines used to transmit address, data and control
information.” The court—in the middle of wral—Ilater clanfied the term to mean
“triple multiplexed sct of signal lines....” Both conclusions were legal error.
“Bus” is a technical term that has an undisputed ordinary meaning 1n the art. The
district court misunderstood the intrinsic evidence, which in no way redefines the
tentn “bus.” That misunderstanding rests fimdamentally on the court’s failure to
appreciate that Rambus’s original application included a host of separate
mventions — only some, but not all, of which include a nultiplexed bus—causing
the PTO to issue an | 1-way restriction requirement agamst the original *868

application. The patents-in-suit claim other of those inventions—not the

11 The court may have assumed that a “read reﬁueét”'must be multiplexed
merely hecause it is transmitted over “bus” lines, which the court had decreed to
be “multipiexed.” However, some of the asserted claims do not even mention a

“bus.” {See, e.g., '263 patent, claims 1 and 2). JA260.
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multiplexed hus—and “bus™ thus rcrains 1ts ordinary meaning in the asserted

clainis.

1.  The courtignored the undisputed ordinary
meaning of “bus,” which does not require
multiplexing.

There is a “heavy presumption m favor” of according terms in claims their
“ordinary meaning.” Johnson Worldwide Assocs. v. Zebco, 175 F.3d 985, 989
{Fed. Cir. 1999}, All four patents-in-suit identify the “field of the invention™ as
“an integrated circuit Aus inferface for computer and video systems.” JA341 {Col.

1, Iines 19-20). Within that field, “bus” has an undisputed, ordinary meaning 12

A set of signal lines used by an interface system, to which a
number of devices are connected, and over which mformation
is transferred between the devices.

| THE NEW [EEE STANDARD DICTIQNARY OF ELECTRICAL AND ELECTRONIC TERMS at
141 (5™ed, 1993y and 116 {4':]“ ed. 1988). JA487, That meaning plainly does not
require muitiplexing over the lines,

The district court refused to recognize the ordinary meaning of the term
“bus,” even as a starting point for its analysis, disdaining techmcal dictionary and
treatise evidence of the term’s ordinary meaning as mere “extrinsic evidence.”
JA37-38. But this Court has emphatically approved use of such neutral texts to
determine the ordinary meaning of a claim term as the “starting point™ of ¢laim
construction. Dow Chemical v. Sumitomo Chemical, 257 F.3d 1364, 1372, 1373
(Fed. Cir, 2001). The district court, having skipped the crucial first step of claim

2 See eg., JAS698-5700 (testimony of Mr. McAlexander). Regardless of the
precise field within the electrical indusiry, no accepied definition of “bus”
includes the concept of “nwiltiplexing.”
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consiruction, then mistakenty approached the other intrmsic evidence without

understanding that it needed to find affirmative rcason o depart from that

meaning.

2. The court failed to recognize that the patent
specification disclosed nimerous independent
inventions, many requiring only an ordinary
bus, as established by the original claims and
the PTO’s restriction requirement.

The district court fundamentatly missed a simpie poini: only one of the
many inventions disclosed in the original "898 application was a new bus ihat can
greatly enhance the performance of computer memory devices. That new kind of
bus is thus not a Iimitafion in all of Rambus’s claims. Both the written description
and original claims expressly describe that “new” or “inventive” bus by using
certain key phrases to distinguish it from ordinary, non-multiplexed bus.c& Those
key phrases arc not present when the inventors described, and originally claimed,
other Inventions not dependent on the special “new bus.”

The district court evidently failed to recognize the eritical point of patent
law: applications can and often do contain multiple independent inventions.13
The statute provides expressly for that commeon circumstance. 35 USC §121.
Here the PTO, quoting the statutory language, immedsately recogmzed that there
were “mdependent and distinct” inventions disclosed in that "898 application and
thus required restriction into /7 (and later mote} separate claim groupings.

JAO82-87.
The ongmal claims directed to the inventors’ “new bus” expressly defined it

.

13 Where, as here, a potential applicant may be unsure of whether it has more
than one invention to patent, the PTO initially prefers all mventions in a single
application. fn re Berg, 140 F.3d 1428, 1435 (Fed. Cir. 1998),
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hy these key phrases:

(1) said bus including “a plurality of bus lines for earrying
substantially all address, data and conirol information
necded by said memory [or “semiconductor’] devices;’

*

(2}  said bus “containing substantially fewer bus lines than
the number of bits in a single address;” and

(3) said bus “carrving device-select information without the
need for scparate device-select lines conmected directly
fo individual memaory {or ‘semiconductor’] devices,”

Together, those phrases defined the “new bus™ as a bus that operates in a
multiplexed fashion. Original independent claims 1, 13, 25, 46, 56, 68, 82, 95, 97,
106, 108, 111, 114, 116, 118, 124 and 135 each contained these limitations, which
the inventors found necessary to describe their “bus of the invention.” JAS68-629.

The PTO’s resiriction requirement, under Seetion 121, resulted in moving
the new bus into certain applications that matured into certain Rambus patents not
at 1ssue here. Other claims, directed to each of the other inventions »ot dependent
on the “new bus,” moved into other applications {divisional and later continuation
applications). But, because the specification of each of those divisional
applications is required to be the same as the original application, the written
descriptions of each of these continue to describe the “new bus™ even though the
“new bus " may not be part of any claim of a particular divisional application
{and is not part of the claims here in suit).

The district court did not appreciate the effect of the restriction — which
required Rambus (under the “law of consonance™) to refrain from seckang claims
to the “new bus” in the divisional applications claiming other inventions. Gerber

Garment Tech. v. Lectra Sys., 916 F.2d 683, 685-86 (Fed, Cir. 1990); see R.
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Harmon, PATENTS AND THE FEDERAL CIRCUIT at 912 (5 ed. 2001). The court
expressed disbelief that Rambus could not identily any claims to the “new bus”™ i
the patents-in-suit. JA5532-33, However, this disbelief underscored the court’s
grror. [he court failed to recognize the presence of *new bus” ¢laims in the
original application (with the key definmg phrases) and their eventual movement,
through normal restriction practice, info patents other than the patents-m-suit.
JAS6-57.

The district court then compounded its etyor. Opining that “oftentimes
complex and velunminous patent fustories™ were not helpful 1n claim construction,
the court held that “it would be impermissible™ to rely on claims now in “ofher
patents” in construing the claims-of the patents-in-smit. JA61. As a result, the
court erroncously disregarded the original application—including the original
claims—which, in tofp, is part of the PTO prosecution record and thus important
intrinsi¢ evidence that must be taken into account in ¢onstruing claims, Paff Corp.
v. PTT Techs., 259 F.34 1383, 1391(Fed. Cir. 2001); Efkay Mfg. v. EBCO Mfg.,
192 F.3d 973, 978 (Fed, Cir. 1999) (“the prosecution history gives insight into
what the applicant originally claimed as the invention™); Abfox v. Exitron Corp.,
122 F.3d 1019, 1027 (Fed. Cir.), modified on reh’g, 131 F.3d 1009 (Fed. Cir.
1997} {the prosecution history relevant to continuation applications also includes
the parent application).

The district court’s erroneous approach is implicit in its repeated emphasis
on determining the mean;ng of “the bus of the invention” rather than “bus” as used

in the asserted claims:

N -

The specification clearly and unambigucusly describes the bus
of the invention 1o be the inventive multiplexed bus. JA41.
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[Infineon’s expert explamns] in every instance when they
describe the bus of the invention w18 abways g multiplexed
address, data and control bus. |Chation omitted.] Rambus’s
experl did nor refufe this conclusion. JA44,

Only by ignoring the presence of multiple independent inventions in the originai
application could the court make the logical leap it did, i e., jumping from the
conclusion that the “bus of the invention’ has multiplexing, to the conclusion that
any “bus” mentioned in the claims must have multiplexing as well. The ordinary
meaning of “bus” standing alene is to the contrary, and that meaning is confirmed

by the use of key additionai modifying phrases when the new bus was claimed.

3. The inventors did not redefine “hus™ in their
specification.

Contrary to the court’s mistaken belief, the mnventors did not act as
“lexicographers” and define the term “bus™ differently from its ordinary meatiing.
When they descnibed the new bus, they used the key phrases voted above, but they
never used those phrases to descnbe ordinary buses, See. e.g., JA342 (col, 3, 11,
50-60) {opening paragraph of the Surnmary of Invention of each patent, quoted by
the court at JA41-42, which includes each of the key phirases needed to describe
the new bus), Construed properly and in light of the prosecution history, there is
1o language in the patents-in-suit that supports the notion of a redefinttion of the
word “bus.”14 Cf Dow Chemical, 257 F.3d at 1376 (patent did not “sufficiently

redefine” the ordinary meaning of a claim term “such that one of ordipary skill in

14 That Rambus’s specification “distinguish{es) prior art buses with dedicated
and point-to-point lines from the multiplexed bus of the Rambus invention™ (JA49-
5() in no way supports the district court’s notion that *“bus” 1s redefined m the
specification to mean “multiplexed bus.” IMS Technology v. Haas Automation,
206 F.3d at 1422, 1434 (Fed. Cir. 2000) {statements regarding the prior art do not
clearly disclaim an ordinary meaning of “data black™).

24



the art would believe that” the term has now taken on a new meaning), JALS, 206
F.3d ai 1433 (nothing in written description or prosecution history clearly
indicates that patente¢ gave a specialized meaning to “data block™ that overcame
its ordinary meaning}. Tndecd, the distnet court acknowledged two different
usages of “bus™ in the specificatton {JA52, n.15) but failed to recognize the
reference 1t quoted as further evidence that the inventors had not changed the
meaning of the worﬂ “bus.”

4. Because the ordinary “bus” is #of an

“invention” of the asserted paients, the patenis
did not need to describe or enable it.

The district court’s repeated observations that “every embodiment described
in the specification involves a multiplexed bus,” the specification fails to describe
any other kind of bus m connection with the invention, and it 1s “the only system
described and enabled in the specification” (JA43, 45, 46) do not support the
court’s construction. A patent specification need not describe what is well known,
i.e., priar art buses; it need ondy describe the bus “invention” and how that bus
works with the new devices. Spectra-Physics v. Coherent, 827 F.2d 1524 (Fed.
Cir, 1987Y, Paperless Accounting v. Bay Area Rapid Transit Sys., 804 F.2d 659,
664 (Fed. Cir. 1986); Hybritech v. Monoclonal Antibodies, %02 F.2d 1367, 1384
(Fed. Cir. 1986). Because ordinary buses were well known to these skalled m the
art, no narrowing inference can be drawn from failure to describe or “enable”
ordinary buses, because that was unnecessary. Rambus™s only obligation under
$112 was to describe the “new bus,” which it did, and enable those skilled in the
art to usc it, both alone and in conjunction with Rambus's other new mventions,

wiuch Rambus did.
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{n sum, the court’s construction of “hus,” like 15 construction of the
“request” terms and “Intcgrated circuit device,” was errongous, and requires

reversal of the TMOL. of noninfrmgement.

1I. THE DISTRICT COURT ERRED IN DENYING JMOL
ON THE FRAUD CLAIM,

A.  The Jury Could Not Reasonably Find That Rambus
Failed To Disclose Anything It Had A Duty to
Disclose.

Infineon failed to prove by the required clear and convincing evidence that
Rambus breached any alleged disclosure obligation rmposed by its participation in
JEDEC. The contours of the disclosure obligation were murky at best, with
Infineon relying in the end on testimony about vaguely defined expectations,
rather than precise written policies giving clear guidance in an cbviously sensitive
area (& meeting of direct competitors centrally concerned about innovations as a
key dniver of competition). The brief written policy did not refer to patent
applications before 1993, 13 and even thereafter did not pinpoint what applications

IS Prior to October 1993, JIEDEC's written standard governing patent
disclosures referred only to “patent.” JA7620. That is the form of the disclosure
rule as shown to JEDEC members and used (at the beginning of JEDEC meetings
and on JEDEC ballots) throughout Rambus’s term at TEDEC. See, e.g., JARS(H)-
8805. There were, during Rambus's membership in JEDEC, two other
formulations of this written policy. At one point, in the JEDEC meeting on
December 1992, there'was a policy entitled “draft” shown to JEDEC members that
extended the meaning of “patents” to include “patent appiications.” Later, on
October 1993, the written standard for patent disclosurc was changed to expresshy
include patent applicatioris, but that new written versien was only included m the
JEDEC committee chairperson’s manual. JA7590. JEDEC"s disciosures to its
members remained the same, reiaining only the reference to “patents” through the

cnd of 1995,
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have to be disclosed or how they were to be disclosed; and 1t was agreed by
Infineon’s witnesses below that even the unwritten duty ihey alleged did not reach
inteniions (or relevant foreign patents). JAII99; see also fTT Hartford Group v.
Virginia Financial Assoc., 520 5. E.2d 355, 361 {Va. 1999) (fraud “must relate to a
present or pre-existing fact,” not fumure intentions); Parker-Smith v. STO Corp.,
551 5.E.2d 615, 619 (Va. 2001). What 1s clecar, though, is that whatever the duty
of disclosure, Infineon did not prove that Rambus breached 1t.

What was discloscd to JEDEC included both Rambus’s first patent, the 703
patent {Soptcmber 1993} and Rambus’s WIPO application {public in October
1921}, both of which contain the specification on which all of Rambus’s later
patents were based. Upon departing from JEDEC in 1996, Rambus also disclosed
a longer list of patents it had recently been issued (stiil not the patents-in-suit). 16
What could not have been disclosed before Rambus left JEDEC in 1996 were the
applications for the patents-in-sut, because those applications and claims did not
exist until later. Infinecon’s nondisclosure claim, therefore, rests entirely on the
asserted existence of some undisclosed SDRAM-related applications Rambus had
before leaving JEDEC.

But Infineon could not and did not prove, by expert testimony or otherwise,
that any-claim in an undisclosed application covered the SDRAM standard. Nor
did any such claims maplicate JEDEC’s concern about standardizing technology
without a licensing commitment from its owner. This remarkable absence of proof

should have cnmpelled a ruling that afineon’s proof of fraud was insufficient, In

16 Rambus inadvertently omitted one patent from that list—issued between the
preparation of the drafl and the final version of the withdrawal letter-—and in any
event all of Rambus’s patents were easily discovered by the simplest possible
computer search of patents with Rambus as assignee.
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fact, not a singie undisclosed Rwmbus patent apphcation acteally tmiggered any
duty of disclosure.

The district court’s IMOL opinion does no better than Infineon did at trial.
This opinion alse fails to identify any Rambus applications having claims that
covered the SDRAM standard so that disclosure was required. The court
identified certain Rambus patcnts and applications having claims “intentionally
designed to cover the technology under consideration by JEDEC.” JA170-71.
flowever, a review of the claims cited by the court shows that none related to the
SDRAM standard (so as to threaten the JEDEC process).

The district court pointed vo U.S. Patent No. 5,319,755 and Application No.
(7/934,945 as relevant to the burst length feature incleded in the standard. JA171.
But those applications claimed the multiplexed bus and device identifier features
that are not part of the SDRAM standard. See, e.g., JA6978. And, indeed, at trial
Infineon admitted that the 735 patent was not relevant te the SDRAM standard.
JA4R37 and JAGG16.

The district court pointed to Application No. 847,961 as pertaining to CAS
latency. But that application’s claims were limited to the “device identifier”
feature that is not part the SDRAM standard. See, e.g., prosecution claims 151 &t
seq. at JA6692.

The district court thought that patent No. 5,606,717 and its parent
application {No. 847,651} aiso related to CAS latency. Here again, the court
overlooked the fact that the "717 patent ¢laims require the multiplexed bus that is
not part of the SDRAM standard. JAYS34.

The district ¢court asserted that Rambus’s application No, 847,692 related to
PLL technology. The SDRAM standard, however, does not use PLL technology.

JAZ30G6.
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Finally, the district courl said that Rambus's patent No. 3,473,375 and
application No. 847,332 contain claims directed o an externally-supplied
reference voltage. But the *575 patent is directed to a device having voltage
swings of less than one volt. JA9290. The voltage swing specified by JEDECL is
3.3 volts, making this patent likewise inapplicable to SDRAMSs following
JEDEC’s standard. Nc;tabiy, Infineon expressly admitted that the *575 patent was
ot relevant to the JEDEC SDRAM standard. JA4837 and JA6616.

In short, in every case, no builder of an SDRAM under the JEDEC standard
would need 2 license under any of the patents and applications relied on by the
court. (iven that fact, it 18 obviously irrelevant, under the all-elements rule for
infringement, whether some pending claims may have mcluded as individual
efements teatures considered by JEDEC for inclusion in the standard. And given
that (1) the actual applications did not read on SDRAM and (2) the legal
irrelevance of mere inteniions, it is likewise insufficient whether internal Rambus
emails and documents suggested that some people in Rambus mistakenly believed
that they had pending SDRAM patent ¢laims existed or that Rambus intended to
file such claims. Rambus was entitled to IMOL based on the absence of the
required proof that it breached any duty to disclose.

B. The Jury Could Not Reasonably Find Reasonable
Reliance By Infineon Or, For Similar Reasons, The

Due Diligence Required By The Statute of
Limitations Defense.

1. No reasonable reliance.

Virginia law requires a fraud plaintiff to prove tcasonable ﬁustiﬁablr:)
reliance on the alleged misrepresentation or omission. Bank of Montreal v. Signet
Bank, 193 F.3d 818, 827 (4" Cir. 1999); Metrocall of Delaware v. Continental
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Cellular Corp., 437 8.E.2d 189, 193-84 (Va. 1993). The required proofis not
present when a plaintiff, with reason to inquire, stops at a partial inquiry when a
readily available fuller inguiry would reveal more. See Bank of Montreal, 193
F.3d at 827-28; Harris v. Dunham, 127 5. E2d 65, 70-71 (Va. 1962); Watson v.
Avon Streef Bus Cenrer, 311 S.E.2d 795, 798-99 (Va. 1984); Williams v. Dresser,
120 F.3d 1163, 1171-72 (11™ Cir. 1997).17 Contrary to the district court’s ruling,
Infineon’s proof was insufficient as a matter of law,

A duty of direct, clear-cut inquiry was triggered by what Infineon knew and
what it suspected. As to the former, Infincon knew Rambus was in the business of
creacing, protecting, and licensing mtellectual property. Infineon also knew (or
certainly should have known} all that was disclosed by Rambus. The disclosures
included the *703 patent, thus revealing the original application common to all
patents at issue (and, later, a number of other then-pending apphications), as well
as the 1991 -published WIPO application. JAIS83, 175, 177, 219. Moreover,
although the district court discounted knowledge of the *755 patent, issued in
Tanuary 1994 (JA177), that patent was readily discoverable by Infineon through a
quick and iné}_;:pensivﬁ “assignment search.”

As to what Infineon suspected, the district court noted that infineon had
“concems about Rambus’s patent nghts.” JA183. In 1992, Infineon’s JEDEC
representative, Mr. Meyer, concluded that SDRAM was a “public domain version™
of a Rambus memory,” JA6534, That samc vear, Infineon documents imdicatc
Infineon considered that some SDRAM fcaturcs “may fzll under Rambus patents.”

- -

17 “Passive acceptance’ of contradictory information does not constitute
justifiable reliance. See Foremost Guaranty Corp. v. Meritor Savings Bank, 910
F.2d 118, 124-25 (4% Cir. 1990); Maine v. Leonard, 365 F. Supp. 1277, 1285
{W.D.Va. 1973) (failure to confront dircetly).
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JAG332, By 1993, Infincon was aware of the WIPO application and Rambus’'s
703 patent, the prosecution history of which showed the 11-way restriction
indicating to any patent lawver that many inventions were present i the
application. In August 1994, Infineon’s representative, Meyer, correlated
Rambus’s *703 patent to SDRAMs and suspected thal Rambus’s pending
applications were “diverse.” JAG525. What is more, as late as 1997, the JEDEC
committee discussed, at meetings where Infineon was present, both Rambus’s
patents and Rambus’s position that it was not complying with the JEDEC policy
regarding patent disclosures. JA7513.

In these circumstances, reliance by Infineon on Rambus’s “silence,” if any,
was unjustifiable, and was replaced by a duty to confront Rambus directly.
Infineon had deep-seated, long-standing suspicions that Rambus could have
clamms to SDRAMSs. These suspicions, coupled with Infineon’s knowledge of
Rambus’s application disclosures, made 1t unreasonable for Infineon to do less
than inquire directlv of Rambus etther to confirm or to deny 1ts suspictons. Yet
Infincon did not do so.

Infineon indirectly made a partial investigation, arranging for a vague
request for “comment” through JEDEC Commttee Chamrman Gordon Kelley to
Rambus about its patent portfelio. JA183, JA1185%0. According to Infineon’s
Mcycer, the Rambus representative responded by indicating he did not wish to
makc a comment. /4. But that event only confirms the suspicion on Infincon’s
part, and the vague and oblique question cannot fulfili the duty of direct mquiry so
as to yustify rehance. Sioularly, Mever’s testimony that he read and “was misled™
by the disclosure of Rambus’s *703 patent, testimonty thidt the district court cred as
evidence of rcliance (JA184), instead shows partial investigation and an absence
of reliance on tepresentation by Rambus. Indeed, these are precisely the kinds of
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pariial investigation that segare any claim ot reasonable rcliance on the

representation or omission: a plaintiff who makes his own investigation is held to
rely on its results, aad the results of the complete investigation he showld have
made, not on the representation. See cases cited supra at pp. 29-30.

Other evidence from Infineon itself confirmes its lack of justifiable reliance
ot Rambus’s “silence™ in light of Rambus’s disclosures. Infineon’s Meyer was a
party to JEDEC member discussions that some of what was in Rambus’s patent
disclosures was barred by prior art. JA6613. The very fact of those discussions
confirms that JEDEC members fully understood that additional claims might be
sought beyond those already filed or issued; that was the point of the discussions,
Those discussions thus further shifted the responsibility to Infineon to conduct its
own fi#ll investigation.!8

Even a simple assignment search for Rambus patents and examination of
Rambus’s available prosecution histories should have forewarned Infineon (and
undoubtedly did} that a dozen or more pending applications devoted to “diverse™
aspects of the original "898 application likely existed. 19 Even more starkly,
Infineon could and should have simply asked Rambus about its patents and
applications. See Muaine, 365 F. Supp. at 1285, That such a direct inquiry would

I8  To the extent that Infineon took Rambus’s silence in May 1992 to mean that
Rambus would not have'SDRAM patents at any fidure time, any such reliance was
unjustified as a matter of law. Statements as to future evenis do not qualify as
msrepresentation. See Virginia cases cited at pp. 29-30.

19 [t is not maierial that Infineon could not determine the exact scope of
Rambus’s pending claims, see Williams, 120 F.3d at 1172-73; mere evidence of
the likelihood of numerous additional patents would reveal the “possibility”™ of
fraud and thereby negate auy reliance on Rambus’s “silence.” Brumbaugh v.
Princeton Partners, 985 F.2d 157, 162 (4" Cir. 1993),
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not have been fruitless is shown by the candid testimony of Commuittec Char
Gordon Kelley. Kelley testificd that Rambus’s JEDEC representative, on two
occasions tn mid-1992 and in 1994, in response to direct questions by Keliey,
expressly told him, “ves,” Rambus held patents “applicable to” specific technology
before the comnutiee. JA1552-53 {pp. 46-48, 51). Having made a “partial”
imvestigation, Infincon was legally bound by all it might have discovered from a
full investigation, including a “simple mguiry™ directly to Rambus. Harris, 127
S.E.2d at 70-71. Given Infincon’s knowledge of the Rambus application
disclosures that supported eventual SDRAM claims, and its heightened sensitivity
to SDRAM claims that might issue to Rambus, Infineon’s purperted reliance on
mere “‘silence” 15 unreasonable as a matter of law. Metrocall, 437 5.E.2d at 194;
Williams, 120 F3d at 1172,

2,  Barred by the statute of limitations,

The district court-recognizing the interrelation of the reliance 1ssue and the
lintations 1ssue by relying on the same evidence in analyzing both (JAZ18-215,
citing same evidence-also erred in denying JMOL to Rambus on its himitations
defense, Va. Code §8.01-243. The statute begins to run when the alleged frand
reasonably should have been discovered through the exercise of due diligence. 4.
§8.01-249; JA218. For all the reasons just discussed, Infineon “should have
discovered” the alleged fraud prior to 1999, and ifs claim is time-barred as a matter
of law, requiring TMOL on this ground too. Brumbaugh, 985 F.2d at 162; Maine,
365 F. Supp. at 1285-86. The district court erred in denying a new tral on frand.

-

s -
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Ir. THE DISTRICT COURT ERRED IN DENYING A NEW
TRIAL ON FRAUD,

The foregoing argument shows the insufficiency of eviderce on crucial
Issues a5 a matter of law. Even if a reasonable jury cowl/d find against Rambus on
those Issues, however, the findings in this case cannot stand. Fhis jury’s findings
were thoroughly infected by two fundamental errors — one independent of the

claim constructions, ong dependent on them — requining a new trial at 8 minimurm.

A. A New Trial Is Required On Frand Because The Jury
Was Allowed To Rest Liability On An Impermissible
Basis.

Following Kingsdown, Rambus requested a jury mstruction making clear
that Rambus’s pursuit of amendments in the PTO could rot be condemned as
fraudulent. The district court refissed the requested instrucnon, proposing a
modification that would have directed the jury to consider the wrongfulness of the
amending process. Because any such consideration was irnproper in this case, the
instruction ruling erroneousty left the jury free to accept Infineon’s pervasive
invitation to base its fraud verdict on conduct of Rambus that was plainly lawful
under [ederal patent law-—i.e., amending patent ¢laims to cover invenuons
supperted by Rambus’s disclosures. That ruling was plainly prejudicial, requiring

a new trial.
1. Infineon’s two theories of fraud: Rambus’s
- -failure to disclose pending patent applications,

and Ramhus’s changes in its pending patent
applications.

From opening statement through closing arﬁﬂmént: [nfingon pressed on the
jury two fundamentally separate and distinct theorics of wrongdoing, First,
Infineon argued and sought to prove that Rambus acted fraudulently during
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December 1991-December 1995 by not disclosing its pending patent applications
to JEDEC.20 Second, building on what was undisputed—i.e., that Rambus
changed 1its pending patent claims based on discussions at public JEDEC
meetings -—Infineon argued that Rambus’s amendments were themselves wrongful
acts. In Infinecn’s view, Rambus used “mamipulation and trickery” (JA1967) to
infroduce new clamns io “mitentionally and purposely cover the standard” being
developed at JEDEC (JA1985).21

These two theories were fundamentally different. Under the former
“nondisclosure” theory, the lawfulness of the amendment was irrelevant; 1t was the
failure to disclose pendmyg appiications that was the gravamen of this argument.
- By contrast, Rambus’s claim amendments based on discussions at JEDEC
meetings were the crux of the latter arpument. After tnal, both the district court

20 (riticaliy, the disclosure duty found by the district court clearly went
heyond anything in the earlier standard setting cases, which involved promation of
standards, not mere silence regarding applications. See, e.g., Potter Instrument
Co., Inc. v. Storage Tech. Corp., 207 USPQ 763, 766 (E.D. Va. 1980) (concluding
that where the patentce “actively participated™ in the adoption of its technelogy as
an industry standard, but “intentionally failed to bring its . . . patent Lo the
[standard sctting] comumittec’s attention,” the patentce was estopped from bringing
an infringement action on its patent); aff'd on other grounds, 641 F.2d 190 (4th
Cir. 1981); Stambler v. Diebold, 11 USPQ24d 1709, 1715 (E.D.N.Y. 1988); Wang
Labaratories, v. Mitsubishi Elecironics American, 28 USPQ2d 1481 (C.D. Cal.
1993} {that patentee successfully promoted its technology into JEDEC standards
without revealing its then-pending application states equitable defense that
supports denial of prelimimary injunction); in re Dell Computer, 121 FTC 616
(1996) (failure to disclose known patents that, in fact, zo¥ered the standard).

21 Infineon’s opening statcrnent porvasively characterized that undisputed fact
as wrongful. See JA1976-77, 1979, 1981-1987, 1988-1993; id. at 1989
(“manipulate their claims, stretch and puil the RDRAM patent applications™); id.
at 1993 (“manipulate”; *They stole it.™).
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and Infineon expressly recogmzed thal these were distinctly “different 1ssues.”

JABR20; JA224 (Ythe propriety of filing amendments under the patent laws is a
separate inguiry fron: the Fraud claim™); JA120 n.7.22

Uniil late in the case, Infincon had pending a challenge to the Rambus
claims at 1ssuc as unsupporiced in the written description. Infincon dropped any
written-description challenge, however, when the district court abserved that
Infincon failed to introduce evidence of lack of support in the original 1990
apphication. JA4075. Accordingly, Infineon expressly limited its requested
liabality instructions to the wrongful-nondisclosure theory, and the court’s
instructions presented only that theory. JA11717 {(knowing and intentional failurc
to disclese: Intent to mislead).

{1ven Infimeon’s openmg argument and trial presentation, Rambus sought
an mstruction to tocus the jury on the alleged nondisclosure and prevent it from
deeming the claim-amending process wrongiul. The instruction was ali but a
direct quote from Krngsdown's recognition of the lawtulness of amending to
capture others’ products {as long as there 1s sufficient support in the specification).

863 F.2d at $74.23 The district court rejected that request, and indeed listed

22 The record is undisputed that JEDEC meetings were in no sense secret.
JA3394, JA3398 {thc meetings were open; and anyone present could dissermnate
what was happening publicly); accord JA1558, pp. 70-71, The Rambus patents at
18sue in this case were not applied for until 1997 and 1998, basically five years
after the SDRAM standard was pubitshed by JEDEC. Consequently, any
suggestion that Rambus’s amendments depended on some secret knowledge
gained from JEDEC participation 1s utterly baseless. .

23 The proposed instruction stated:

It is not improper to amend or add patent claims intended to
cover a competitor’s product about which the applicant has

learned during the prosacution of the patent application,
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Rambus’s amendment of its claims as part of Rambus’s frauduient conduct.

JAle2, 1A4765, 4766,

Infineon’s counsel then devoted approximately half of his ¢losing argument
to painting Rambus's amendments as wrongful. Rambus immediately renewed its
request for the Kingsdown instruction to ensure that the jury did not base its
verdict -including the critical and vigorously contested 1s3ue of scienfer— on the
improper ground of the amendments. JA4858-59; JA11690, The district court,
recogmzing the message of Infineon’s closing, entertained the reguest, but it

rejected the instruction on 1ts mernts, proposing a modification which read:

After a patent application is filed, its claym may be amended or -
added to so long as the amended or added c¢larm is disclosed in
the original patent application and so long as the amended or
added claims are not based on information obtained by
engaging in wrongful conduct.

JA11692. This instruction imvited the jury to consider whether Rambus
*“amend[ed] [its] applications using information [it] obtained from somebody else.”

JA4862. Rambus was left with no chioice but to decline the instruction.

2. The district court, by refusing the requested
Kirgsdown instruction, erroncously and
prejudicially ailowed liability based on
condemning the application chaunges as
wrongful.

Although a district court has discretion in formulating the jury instructions,
in the end “[i]t is the inescapable dufty of the tnal judge to instruct the jurors, fully

and correctly, on the applicable law of the case, and 10 gaicle, direct, and assist

inciuding a continuation or divisional patent application,

provided that the claims are supported by the ortginal patent

appiication. . '
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them toward an intetligent understanding of the legal and tactual 1ssues involved
mn their search for truth.” 9A Charles A, Wright & Arthur R. Miller, FEDERAL
PRACTICE AND PROCEDURE, §2556, at 438 {1995} (Tootnote omitted), *The function

ot the appellate court . . . 15 to satisfy itself that the Instructions show no tcndency
to confuse or misicad the jury with respect to the applicable principles of law.” Jd,
§2558, at 456 (footnote ormtted). This calls for a “practical” approach to
determinc “whether the insouctions, construcd as a wholc, and i light of the
whole record, adequately informed the jury of the conirolling legal principles
without musleading or confusing the jury to the prejudice of the... [other] party.”
Spefl v. McDaniel, 824 F.2d 1380, 1395 (4th Cir, 1987). Accordingly, “an
appellate court mmst . . . vacate a jury verdict and remand for a new trial if a jury
may have relied on an Impernussible basis in reaching its verdict.” Litton Sys.,
238 F.3d at 1381.24

In particular, instructions tmust make the relevant legal 1ssues clear to the
jury m the context of the spectfic case. “As agamst a more general or abstract
charge, a party is entitled to a specific instruction on its theory of the case . ...
Wright & Miller, §2356, at 444 (footnote onutted). Thus, 1f 1ssues no longer m the
case, or the evidence or arguments of counsel on such issues, could confuse the
jury under the onginally proposed instructions, a further clarifying instruction may
be required. See, e.g., Vaughn v. Willis, 853 F.2d 1372, 1376 (7th Cir. 1988);
Arthur S. Langenderfer v. S.k. Johnson, 917 F.2d 1413, 1440 (6th Cir. 1991). As

24 See also Barmmerdin v. Navistar Int'l Transp, Corp,, 30 F.3d 989, 901 (7th
Cir. 1994) (by failing 1o give a clarifying instruction, “the district judge lett the
jury adrift and permitted it to return a verdict on a basis that may have been legally
and factually flawed™™), Kelber v. Joint Industry Bd., 27 F.3d 42, 46-47 (2d Cir.

1904).
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the district court here recognized {JA220-21}), ommssions from a jury charge can be
error 1f, in the circumstances, the omission rendercd the given instructions
“incorrect ar incomplete” and the requested instruction “could have cured the
etror.” Biodex Corp. v. Loredan Biomedical, 946 F.2d 850, 854 (Fed. Cir, 1991),

Under this standard, the district court erred in declining to give the
requested Kingsdown instruction. The court did not—and could not—say that the
requested istruction was legally incorrect under the established Kingsdown rule;
on the contrary, it conceded that the proposed charge was “in the abstract . . . a
correct statement of law.,” 1A4766. The court accepted, as it had to, that the issue
of unfawful amendment had played a central role in Infineon’s evidence and
argument to persuade the jury that Rambus had acted wrongfully. Indeed, the
court twice recognized that giving the propoesed instruction, thus ensuring that the
jury was not misled or confuscd with respect to the 13sue of amended applications,
would effectively amount to a directed verdict for Rambus on the fraud count in
light of Infineon’s remaining evidence and the.;c)ry of fraudulent nondisclosure
submitied to the jurv in the court’s actual charge. JA4765-66.

Nevertheless, the court refused the proposed mstruction. The court did so,
and proposed its modificatton, on the ground that the jury.skam'd be allowed to
conclude that Rambus, in amending its claims, had taken the ideas of others that it
leamed of at JEDEC, and amended its patent applications to claim those ideas.
JA4862-63.29 But it was precisely that reason which was erTor iz this case. The

dispositive point is that Rambus’s ¢laim amendments, which sought

M- - -

25 In its post-trial rutings, the district court reiterated the basis for its
instruction ruling, namely, that the jury was allowed to consider whether the claim
amendments took 1deas from JEDEC unsupported in the 1990 application, See

JA223, TA227, TA120, JA123,
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(unsuccessiully) to cover expected developmentis in the marketplace based on
discussions at JEDEC, were all supported by the original 1990 patent application;
even more specifically, this jury could not be allowed to conciude otherwise,
There was no evidence of “wrongful conduct” that supported the district court’s
proposed modification, nor did Infineon present any evidence that Rambus’s
amended claims lacked §112 support in the 1990 application or that Rambus had
derived any of the concepts disclosed in the 1990 specification from JEDEC or its
members. Therefore, Infineon withdrew its written-description contention.
As a result, the district court had no basis whatsoever for allowing the jury
in this case to speculate that Rambus had taken from JEDEC any of the ideas it
incoerporated into its claim amendments. If the amended claims were adequately
* supported, then as a matter of federal law the jury could not property have drawn
any conclusion that Rambus’s amendments took ideas (which, if any, were public)
from JEDEC (which, in any event, was a public forum). See, e.g, TurboCare

Division v. General Elec., 264 F3d 1111, 1118 (Fed. Cir. 2001}; Union Oii Co. v.
Atlantic Richfield, 208 F.3d 989, 997-98 (Fed. Cir. 2000); see also 35 US.C.
§102(f). Accordingly, the district court’s instructions, and its refusal to give
Rambus’s requested Kingsdown instruction, constituted error.

Nor can there be any doubt that this error was not harmless and therefore
requires a new trial. See Ka:reakﬂs v. United Stares, 328 LS. 730, 704-635 (1940}
(error Tequires reversal umiess this Court’s cenviction is clear “that the error did
net influence the jury, or f_md but very slight effect,” so that the Court could “say,
with fair assurance, afier pondering all that happened without stripping the
erroneous action from the whole, that the judgmﬂn£ was T;:It substantially swayed
by the error™). See aise 11 Charles A. Wnght, Arthur R.-Miller, & Mary K. Kane,
FEDFERAL PRACTICE AND PROCEDURE §2883 | at 446-47 (1995) Kotreakos harmless-
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etror test applics cqually in civil and criminal cases). As explamed above, the
requested instruction went to a central 1ssue on fraud and sought to prevent the
jury from being misied or confuscd by the repeated argument that Infineon
presented throughout the mial about Rambus's amendments to its pending patent
applications. A sipnificant crror in the instructions in this regard could hardly be
harmless n the circumstances of this case. See Sasaki v. Class, 92 F.3d 232, 237
(4th Cir. 1996) (new mal required where, because no mnstruction corrected
counsel's invitation to the jury to rely on impermissible theory, “we cannot
conclude with any assurance that the error was harmless™). Indeed, the district
court dispositively confirmed the prejudice when it twice recognized that giving
the requested instruction would “elfectively direct” a verdict for Rambus,

The error thus requires a new trial on [raud so that the fraud issues are
assessed uncorrupted by a condemnation of Rambus’s PTO activilies as wrongfid.
In addition, as already demonstrated, the evidence in this case on several crucial
issues was, at the very best for Infineon, “sharply divided,” and the jury could
easity have found for Rambus. Particularly in these circumstances, the district

court’s Kingsdown error was not harmless. See Bammerfin, 30 F.3d at 901.

B. The Fraud Verdict Was Infected By The Erroneous
Claim Coastructions.

The fraud verdict must also mdependently be set aside, and the case
remanded for a new trial on fraud, if the Court reverses enough of the district
court’s claim constructions to requite vacating of the judgment of
noninfringement. These claim ¢onstructions by the district court fatally infected

the jury’s detenminations on at least two closely related aérpects of the fraud verdict
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— the reasonable-reliance and timely-suit issues discussod above.20 The infection
by the erroncous claim constructions 1s clear from an examination of the two
stated arguments on which Infineon relied tn persuadir.iz the jury that it made ali
required inquiries about Rambus’s patent interests.

To begin with, even under the erroneous claim constructions, reasenable
reliance was tough for Infineon to show. Infincon was aware that Rambus was not
a manufachurer, but was entirely in the business of creaing intellectual property,
securing protection for it, and licensing it: patents were the heart of Rambus’s
assets. Infincon was keenly concerned that Rambus might have mtellectial-
property interests in SDRAM technology, leading it arrange with Chairman
Kelley, at the May 7, 1992 meeting, to ask Rambus representative Richard Crisp
the oddly oblique question about whether he wanted to comment on the SDRAM
proposal with respect to JEDEC’s patent pohicy — to which Crisp silently shook his
head. JA183; JA2767. In September 1993, Infincon possessed the *703 patent
and had or should have had the 1991 pubhc WIPO appiication. JA173,

The district court, in denying JMOL and a new trial, made clear that 1t was
at best a close question whether Infineon had sufficient evidence of reasonable
reliance: the court stated that the jury could reasonably have resolved the 1ssuc in
Rambus’s favor {(defeating Infineon’s fraud claim). JA184. The disirict court
nevertheless found Infineon’s claim of reasonable rchance sufficiently supported
on precisely two bases. The first was Mcycr’s assertion that Richard Crisp’s shake
of his head at the May 19;;2 meeting and his silence at the same meeting when the
WIPO application was brought up, addressed whatﬁprcvio_usly was a clear concem

26 ‘The first issue is an element of fraud on which Infineon had the burden of
proof by clecar and convincing evidence. The second issue 1s a defense on which

Rambus had the burden of proof.
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that Rambus might have, or be rying to obtain, patents relating to the SDRAM
standard under consideration at JEDEC. The second was Meyer's assertion that
the 703 patent actually and reasonably led him io believe that Rambus's
technology “related only to RDRAMS” {i.¢., was limited to multiplexed buses), not
SDRAMs, JA183-84.27 See also JA219 {citing same two bases for Infineon's
concliusion).

To find reasonable reliance, the jury had to find that those two bases
justified Infineon’s refusal to take the simple additional step of putting a direct
mquiry to Rambus, with which it had a continumg relationship, asking whether
Rambus was pursuing any patent applications that might cover SDRAM
technology. Rambus’s response, cven if it had been a refusal to give a direct
answer, would have told Infineon whether it could actually and reasonably rely on
the absence of any such prospective infringement problem. Infineon took no such
simple step dunng the several years following JEDEC s initial adoption of the
SDRAM standard in 1993 before Infineon itself began making SDRAM products,

The evidence for reasonable reliance, even if legally sufficient, was
exceptionally thin, given the easc of making direct inquiry and the other evidence
that Infineon did #ot actually have its concerns allayed, let along solidly and
reasonably put to rest, by the fall of 1993. Cnsp’s silence and head-shake was at
best a weak basis for mferring either rehance m fact or the reasonableness of any
such reliance. In fact, after the May 7, 1992, JEDEC meeting — which was
specificaily about SDRAMSs — Mever’s trip report (of May 15, 1992) stated that he

-

-

27 The district court also referred to Meyer documents in 1993 referring to
SDRAM technology as “public domain,” but the only bases that could make such
an assertion reasonable are the two noted 1n text: the Crisp May 1992 silence; and

the "703 patent.
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was stll concerned about Rambus’s patent situation and referred to “filed but

pending” Rambus patenl apphications. JA0516. After the September 1993
disciosure of the *703 patent, in August 1994, Meyer wrote a memorandum {hat
connected Rambus’s “703 patent with SDRAM:s and suggested Meyer’s concem
that Rambus rmught have other patents 10 come { Rambus—{JS 2,772 727, raising
“diverse” 1ssues. JAG32Z5. On September 11, 1995, Rambus presented a letter at
the JTEDEC committee meeting pontedly stating: “our presence or silence at
commuttee meetmgs does not constinte an endorsement of any proposal under the
committee’s consideration nor does it make any statement regarding potential
infringement of Rambus s intellectual property.” TA9115. (Emphasis added).
Then, on June 17, 1996, Rambus sent a letter withdrawing from JEDEC and
specifically referring to the patent policy as the reason: while Rambus would
continue to license its intellectual property, the “terms may not be consistent with
the terms set by standards bodies, including JEDEC.” JA6616.

Against this hackground, the jury’s assessment of Infineon’s ¢laim of
reasonable reliance had te be strongly—if not completely—influenced by its view
of the second basis (aside from Rambus's silence) cited by the districi couit,
namely, that Meyer did and reasonably could conclude that the 703 specification
so clearly failed to support SDRAM claims that no further inquiry of Rambus was
called for.

Even standing alone, this second basis for Infineon’s claim of reasonable
reliance could easily have been rejected by the jury, After all, participants in
technology markets where patents are conimon know that applications are
routinely kept confidential by applicants, so a company might well have pending
but undisclosed applications. Such participants know, toe, that a patent applicant,
having filed un application contaming a plethora of inventions, is very likely to be
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filing amendments and continuaiion applicants as it works through the Familiar
process of writing clainis to capture ail the inventions supported by the original
application. See, e.g., Union Oil Co., 208 F.3d at 991 {mumerous amendments
common); £xxon v. Phrillips Perrofeum,, 2001 U.S. App. LEXIS 20638, at *2-%3
(Fed. Cir. Sept. 20, 2001) (continwing applications common). A firm worried
about polential infringement must presume that all claims that might reasonably be
supported by the specification are bemg pursued, especially where the patent
applicant/holder at 1s5ue 15, like Rarmbus, entirely in the intellechial property
business. The issue of what poleniial claims the *703 specification could
reasanably support, therefore, became critical to assessing Infineon’s highly
implausible claim of reasonzable reliance.

On that 1ssue, however, the jury’s determination must have depended
directly on the faulty claim construction thal the district court adopted. That fauity
claim construction involves the same specification as the "703 patent, and as
Infineon stressed to the jury in its closing (JA4799, JA4815; see giso JA4792,
JA5014 (Judge’s instructions)), that I."ﬁully construchion meant as a matter of law
that Rambus’s patent did not cover SDRAM techriology. Indeed, the dismict
court’s claim-constriction opinion made clear the court’s view that the
specification could not suppoit & contrary construction. Had the jury nunderstood
that the claims actually de cover SDRAM technology, or even that the
specification could rec_:;pnabbf support such claims, 1ts entre picture of whether
Infineon actually and reasonably relied would be sharply altered. It would have
been far more likely for the jury to reject Infineon’s assertions of actual and
reasonable reliance, despiie [nfineon’s fatlure to make t]:;c readily available direct

mquity to Rambus regarding the existence of any relevant Rambus patents. The
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distner court’s claim-construcition errors thus propagated wto the tand verdict,
which must be set aside for retrial without that mtection.

The jury’s siatute-of-limitations determunation was similarly infected by the
erroneous clarm comstructions. As noted above, the hmitations 1ssue, like the
reascnable reliance 1ssue, turns on whether Infineon made dihigent inquiry. The
district court relied on the same evidence for both issues. Particularly because the
Jury could reasonably find that Infineon, a continuing member of JEDEC, had or
couid be attribuied knowledge of Rambus’s Seplember 1995 and June 1996 letiers
ta JEDEC, the infection of the bases for finding reasonable reliance extends to the
statute-of-limitations determyination as well. Rambus is entitied to have the jury
presented with a proper understanding of its patents in determining whether

Infineon acted with reasonabie diligence in discovering Rambus’s patent interests.

v, THE AWARD OF ATTORNEYS® FEES AND COSTS
SHOULD BE SET ASIDE,

A.  The Award Of Atftorneys’ Fees And Costs Under
§285, Under The Circumstances Here, 1s
Unprecedented And Erroneous,

The district court’s finding that this was an “exceptional case,” and its
subsequent award of $7,123,989,52 in attorneys’ fees and expenses under §285
were predicated primarily28 on its conclusion that Rambus's patent inﬁ'ingerﬁent
sutt was frivolous, and in turn on the court’s conclusion that Rambus’s claim

constructions and l:ha:t::m-'ﬁ-r of infringement were “directly at odds with the intrinsic

-

28 As cshown by Infincon’s fee and expense chart (JA8R07), followed by the
district court to the penny (except for Slater and Matsil and expert witness
amounts), the pre- and post-Markman “patent” issues account for $4,004,790.89 of

the total avrard.
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evidence” of the patents-in-sutt. JAL1S. An award on such a basis is
unprecedented and should [ail as a matter of law.

Indeed, Rambus relied on legally defensible positions in support of its claim
construction, See, supra, Section 1. That the district court disagreed with
Rambus’s claim construction arguments did not justify a finding that Rambus's
claim construction was baseless or its infringement case frivolous. See, e.g.,
Hayes Int T v. Jessop Steel, 8 F.3d 1573, 1580 (Fed. Cir. 1993) (reversing an award
of attorneys” fees pursuant to section 285 because the patentee “had a reasonable
chance” of proving infringement based on interpretation of the claim), United
States Surgical Corp. v. Orris, 47 F. Supp. 2d 1270, 1271 (D. Kan. 1999); Baxa
Corp. v. MeGaw, 996 F. Supp. 1044, 1054 (D. Cel. 1997) (that claim
interpretation is a Tegal matter “does not make the process at arriving at a claim
construction any more predictable lo the litiganis™), ff'd, 185 F.3d 883 (Fed. Cir.
1999},

Affirmance of the fee awurd based on this record would open the floodgates
to awards under §285 in any claim construclion dispute whenever the trial court
(rightly or wrongly) disagreed with one ol the litigants. The district court’s award

is erroneous and should be reversed.

B. The Award Of Attornevs’ Fees On The Fraud Claim
Should Not Stand.

If the fraud verdict falls or a new trial is required, the fee award should be
set aside. Far from refiecting flagrant distegard of known duties, this is a case m
which even the basic duty alleged indisputably goes beyond anything in prior
precedents and in which there was at best a jury question on the proper elements
of fraud liability. Accordingly, the award in the amount of $2.382,782.67 based

on the fraud claim should be set aside.
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CONCLUSION

I'or the above reasons, the district court erred i its ¢laim constriction and

in fatfing to grant JMOL in tavor of Rambus, and in falling to grant a new tnal to

Rambus under Rule 59, The judgment of the distnct court dismissing Rambus’s

patent miringement claims, finding fraud by Rambus and awarding damages and

attorncys’ fecs under §285 should be vacated and the casc remanded for

proceedings not inconsistent with this Court’s decision.
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STATEMENT OF JURISDICTION

The district court had jurisdiction under 28 USC §1338{a). Iis
injunction was entered on November 27, 2001, Rambus noticed its appeal the
same day. JA12263. This Court has jurisdiction under 28 USC §1295(a)(1).

STATEMENT OF THE ISSUES

Whether the anfisuit injunction must be vacated because an adequate
legal remedy exists, the injunction violates FRCP 65(d), no proof of wrong
exists for each particular subject of the injunction, and the mjunction is, in
any event, vastly overbroad.

STATEMENT OF THE CASE

The injunction rests entirely on Rambus’s alleged nondisclosures
respecting the sing/e-data-rate SDRAM standard adopted by JEDEC while
Rambus was a member, JA1%(verdict); JA12186(district court’s
characterization: “Rambus committed actual fraud hy: attending JEDEC
meetings, listeming to the proposed technology to be included in the JEDEC
SDRAM standard, remaining silent {(in the face of a duty to disclose) about its
pending patent applications during those meetings, and ... obtaining additional
patents to cover those features of the JEDEC SDM standard™). Rambus
committed no fraud, and was granted IMOL respecnng JEDEC’s later

double-data-rate standard (DDR-SDRAM) because Rambus had no disclosure



duty after leaving JEDEC, which thus could not rely on any posi-departure

nondisclosure. JA199-204; JA12222, Because Infincon never sought an
injunction pre-verdict, the jury was not asked to specify, and the verdict
nowhere specifies, what Rambus patents or applications should have been
disclosed or what specific features of the SDRAM standard were covered by
any undisclosed patents or applications. JA19. Indeed, the verdict does not
indicate even whether a duty to disclose applications existed and was
breached, or whether liability rested on nondisclosure of the *327 patent
issued 1o Rambus just before its resignation letter.

After verdict, Infineon sought an injunction o bar Rambus from filing
further infringement actions. The district court agreed, ruling “that Rambus
has no legitimate right in énfnrcmg technologies in patent applications which
it deliberately did not disclose and patents which it obtained as part of its
frandulent scheme.” JA12209,12193 (“injunction to protect [Infineon] from
Rambus’ exploitation of its ill-gotten patent rights™).! Without identifying
arty patents or applications, the court wrote that “Rambus concealed its

patents relating to” five “technologies.™ JA12212. The court reasoned that the

' This latter basis (wrongly “obtained” p:alteﬁts} is legally 1ncorrect, as
shown in Rambus’s initial brief (RB34-41); there is no evidence, and no
surviving assertion, that even a single patent claim obtained by Rambus
lacked adequate supportt 1n the origmal patent application, filed before any
relevant JEDEC process.



injunction should reach “only those technologies which were uitimately

included in the JEDEC SDRAM standard” (JA12212) and that “DDR
SDRAMSs ... [are] not under. consideration for injunction.” JA12184,12197.

Infingon sought a hearing to secure protection for its DDR-SDRAM
products, After that hearing, the court reduced the list of protected features to
four (on Infineon’s concession), (JA12230-33), but called “Incorrect” its
earlier statements excluding DDR-SDRAM producis (JA12239-42), The
court found that the DDR-SDRAM standard made minor additions to the
SDRAM standard and that JEDEC carried forward the four features into the
DDR-SDRAM standard, without fresh consideration, “because they were
convenient and economically advantageous.” JA12227-37,12245,

The issued injunction protects an expanding, indeterminate set of
Infineon products: those compiying with “FEDEC Standard No, 21-C, Release
5 (dated January 1995)_01' JEDEC Standard No. 79, Release 1 (dated June
2000) (collectively ‘“THE JEDEC STANDARDS")"—or with “any
subsequent revisions ... that retain the following features ... without
substantial alteration or modification,” namely, “(1) programmable CAS
latency/access time/delay time; (2} programmable.burst length/block size; (3)
externally supplied reference voliage; and (4) two bank designs.” JA12217.

(The court’s opinion distinguished “entirely new JEDEC siandards that do not

3.



directty build off of, and substantially incorporate the terms of, the JEDEC

SDRAM standard.” JA12254,) The injunction then bars Rambus from suing
to assert that those products infinge certain enumerated patent claims or “any
United States patent, if the asserted patent claims are directed, in whole or in
part, and in words or in substance, to any of the [four] technologies ... as those
technologies are described in THE JEDEC STANDARDS.” JTA12217.

SUMMARY OF ARGUMENT

The injunction must be vacated if the liability verdict is set aside, A/-
Site Corp. v. V8l Int'l, Inc., 174 F.3d 1308, 1332 (Fed. Cir. 1999), but it
should also be vacated even 1f hability stands. First, the antiswit tnjunction
should not have issued at all, because, given Infineon’s ability to invoke issue
preclusion in defense of future infringement suits, Infineon could not show
irrcparable imjury or other inadequacy of its legal remedics.

Second, the injunction fails under Federal Rule of Civil Procedure
63(d). It is fatally non-specific. Indeed, it defines its scope by reference to an
indeterminate set of evolving outside standards set by the indusiry acting

through JEDEC.,

Third, Infineon failed to prove that each of the four “tainted” features

was actually covered by a patent or application that Rambus was obliged, but

failed, to disclose. The jury’s undifferentiated verdict cannot establish these



bedrock facts, which are essential to determine what may be enjeined.

Finally, the injunction sweeps far more broadly than permissible. The
injunction goes beyond giving Infineon a right to practice undisclosed
Rambus patent claims that read on the SDRAM standard, beyond patent
claims and proposed standards pending while Rambus belonged to JEDEC,
and even beyond the four identified feafures. It permanently strips Rambus of
any other present or future invention, the patent claims for which mclude any
of the four features. Legal responsibility does not extend that far, The
permitted and even licensed use of mere claim elements does not carry
responsibility for allowing practice of other inventions including such
elements as mere parts.

STANDARD OF REVIEW

Injunctions are reviewed for an abuse of discretion, which occurs when
a court “exercise[s] its discretion based upon an error of law or clearly
erronects factual findings.” Mylan Pharms., Inc. v. Thompson, 268 F.3d
1323, 1329 (Fed. Cir. 2001). Violations of Rule 63(d) are reviewed de novo.
Signitech USA, Lfd._v. Vutek, Inc., 174 F.3d 1352, 1356 (Fed. Cir. 1999). The
non-patent-specific arguments below are governed by Fourth Circuit law,
while patent-specific arguments {notably Argument 1V} are governed by this

Court’s law. Horphag Research Lid. v. Consac Indus., Inc., 116 F.3d 1450,
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1453 n.2 (Fed. Cir. 1997). Federal-court injunctive powers are subject to
federal-law limits and, on state-law issues, also state-law limits. Capital Tool
& Mfg. Co. v. Maschinenfabyik Herkules, 837 F.2d4 171, 172 (4th Cir. 1988).

ARGUMENT

I THE AVAILABILITY OF ADEQUATE LEGAL REMEDIES
BARS INJUNCTIVE RELIEF

The district court correctly recognized that Infineon must show
inadequacy of legal remedics to obtain an injunction. JA12202, Infineon
could not satsfy this requirement by demonstrating irreparable injury,
because the “injury” at issie is the mere expense of defending against
infringement suits, and “‘[m]ere litigation expense, even substantial and
unrecoupable cost, does not constitute irreparable injury.”” FTC v. Standard
il Co., 449 U.S. 232, 244 (1980). The district court nevertheless found that
Infineon lacked an adequate remedy at law. That conclusion is incorrect
because Infineon’s ability to assert issue preclusion in defense of future
Rambus infringement suits is plainly adeguate for the mjury (having to defend
infringement suits).z

The injunction’s substantive reach would plainly be impermissible if it

-

? The situation invoked by the district court to support its injunction,
and the subject of the cited treatise and cases, is quite different: having to
initiate multiple damages suits to redress repeated our-ef-court imjury.
TA12204-05.



barred future Rambus infringement suits raising issues different from those
resclved here — e.g., involving patent claims not at issue here or involving the
particular standards of equitable-estoppel law, an 1ssue the court specifically
declined to decide. JAIZ2407. But precisely 1o the extent that a future iegal
action could be barred by the findings in this case, [nfineon can assert issue
preclusion against Rambus in that action. See Amgen, Inc. v. Genetics Inst,,
Ine., 98 F.3d 1328, 1331-32 (Fed. Cir. 1996). Indeed, if such g defense is
sufheiently strong, Infineon can seek sanctions under 35 USC §285 or Rule
11. In these circumstances, the remedy 15 adequate, and courts follow a
strong rule denying injunctions against future lawsuits. See Bluefield Cmiy.
Hosp. v. Anzinlewicz, 737 F.2d 405, 409 (4th Cir, 1984); Weaver v. Florida
Power & Light Co., 172 F.3d 771, 773-74 (11" Cir. 1999); SMA Life
Assurance Co. v. Sanchez-Pica, 960 F.2d 274, 277 (1% Cir, 1992); 11A
Wright & Miller, Federal Practice & Procedure: Civil 2d §2942, at 58
(1995); id. §2944, at 86-87.

This principle minimizes the intrusion on other forums” adjudicatory
authonty. /d. §29-512: at 38; see Atari Games Corp. v. Nintendo of America,
Tnc., 897 F.2d 1572, 1578 (Fed. Cir. 1990) (antisuit injunction
“extraordinary™). It protects the constitutional right of udicial access, Bilf

Johnson's Restaurants, fnc. v. NLRB, 461 U 8. 731, 741 (1983), and the

7
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fundamental nght to enforce patents. Zenith Radio Corp. v. Hazeltine
Research, Inc., 395 U5, 100, 135 (1969} {("heart” of patent nghts ts “nght to
invoke the State’s power to prevent others from utilizing his discovery
without his consent™). Thus, equity has long refused injunctive relief against
another proceeding if the basis for such relief can be raised there as a defense.
Deweese v. Reinhard, 165 U.S. 386, 389 (1897) (“[I}f this suit in egnity is to
be regarded as simply one to restrain the action at law, 1t cannot e sustained,
because, upen the appellant’s own theory, he has a fell, adequate, and
complete defence at law.”). That principle bars any injunction here.

1. THE INJUNCTION VIOLATES RULE 65(d)
Federal Rule of Civil Procedure 65(d} imposes requirements on federal-

court injunctions that are ‘“mandatory and must be observed in every
instance.”™ CIENA Corp. v. Jarrard, 203 F.3d 312, 322 (4th Cir. 2000),
Under Rule 63(d), an injunction “shall be specific in terms [and] shail
describe in reasonable detail, and not by reference to the complaint or other
document, the act or acts sought to be restrained.” This requirement is an
essential, carefully enforced guarantee of clear notice of the defendant’s
obligations in the injunction itself. See CIEJ?H, 203 F.3d at 309; Addizive
Controls & Measurement 5vs. Inc. v. Flowdata, Inc., 986 F.2d 476, 479-90

{Fed. Cir. 1993); Thomas v. Brock, 810 F 2d 448, 450 (4th Cir. 1987); Pright



=

& Miller, §2955.

The injunction here flagrantly violates Rule 63(d). First, the injunction
defings its scope by general deseriptive terms for four “technologies.” Those
terms are fatally non-specific if untethered to any narrowing definrtion, and
they cannot be defined by their particular inplementations in “THE TEDEC
STANDARDS™ without impermissibly incorporating outside docurnents,

Second, and in any event, the scope of the injunction is ever-shifting
and indeterminate because it varies with any “subsequent revisions™ of the
JEDEC standards that make no “substantial alteration or modification” of the
four features. The inherent nonspecificity of “substantial alteration or
modification,” the express incorporation of yet-uncreated new standards, and
the effective award of perpetual power to expand the forfeiture of Rambus’s
patent rights to JEDEC (an industry organization of Rambus’s potential
licensees and competitors) cannot be squared with Rule 65(d).

OI. INFINEON FATLED TO PROVE THAT EACH OF THE FOUR

FEATURES PROTECTED BY THE INJUNCTION WAS THE
SUBJECT OF THE WRONG

To obtain the extraordinary relief of injunction, Infineon had the burden
to prove, and the district court had to find, that eack of the four features was

the subiect of the wrong found — nondisclosure of some Rambus patent or

application in 1992-1996. There simply is no such proof. That failure vitiates



the injunction.

The jury’s verdict was undifferentiated as to particular fearures, patents,
or applications because the liabi}ity and damages issues required no more than
a finding of some nondisclosure. That verdict does not establish which, if
any, of the fearures addressed by the injunction was the subject of any
wrongful nondisclosure. JA19. Thus, before including any particular feature
in the mjunction, the district court had o make supported findings at the
remedy stage. But the district court did net cite, and Infineon failed to
introduce, any evidence that could support such findings,

No such evidence exists. As Rambus has shown, if had no patent or
application while it beionged to JEDEC that read on products buiit to the
SDRAM standard. RB26-29. Infineon could not and did not show that each
of the four features was part of the wrong — claimed by contemporaneous
Rambus patents or applications.

IV. THE INJUNCTION IS VASTLY OVERBROAD

An injunction “should be narrowly tailored to fit the specific legal
violations,” Gemveto Jewelry Co. v. Jeff Cooper Inc., 800 F.2d 256, 259 (Fed.
Cir. 1986}, and must “be ne more than neccgsm';‘f” to remedy those violations,
Th_anh Van Tran v. Gwinn, 534 8.E.2d 63, 70 (Va. 2001 ),;, see Tuitle v.

Arlington County Sch. Bd., 195 F.3d 698, 708 (4th Cir. 199%) (an mjunction

-10)-



“should not go bevond the extent of the established violation™). [mjunctve
relief sweeps too broadly if it “imposes unmecessary restrainss on [a
defendant’s] lawful activity.”, Gemvero, 800 F.2d at 259; see Starter Corp. v.
Converse, fnc., 170 F.3d 286, 299-300 (2d Cir. 1999) (reversing overbroad
trademark injunction); Liptorn v. Nature Co., 71 F.3d 464,3474-75 (2d Cir.
1995} {reversing overbroad copyright injunction),

A,  The injunction is overbroad respecting the enumerated claims. It
impermissibly bars enforcement of (a) the 327 patent, which contains no
claim involving any of the four supposedly tainted feanmes, and (b) the
enumerated claims of the patents-in-suit, none of which was applied for unti!
after Rambus ieft FEDEC, Those patents’ claims are beyond the wrong.

B. The most sweeping and open-ended aspect of overbreadth is the
injunction’s “in whole or in part” language, which deprives Rambus of valid
present and future patent claims to inventions that in any way involve any of
the four named features. Even if the court could propetly give Infineon a
right to practice the four features, it could not propetly give Infineon the
vastly greater right_ to practice any other inventions — embodied in valid
Rambus patent claims — that incorporate those fouy features as mere parts.
That result makes it Rambus’s responsibility, because it purportedly allowed

Infineon to adopt A, B, €, and D, to allow Infineon to practice any other

-11-



patent claims {(existing or still undreamed-of) that refer “in part” 0 A, B, C or
D, but also require some element E, making & novel, nonobvious, useful, and
otherwise-valid new combination glaim by Rambus.’

Such r;lie:f 1ot only goes beyond the established violation, but also
mis-assigns causal responsibility to Rambus for Infineon {(afid JEDEC}
choices and impermissibly restrains Rambus's l[awful activity, as patent law
principles developed m analogous contexts demenstrate. For example, even
if Infineon properly had what amounts to a royalty-free license to use the four
features, a license to use cerain specified features does not carry with it a
hicense to use those features m separately patentable combinations. See
Stukenborg v. United States, 372 F 2d 498, 504 (Ct. Cl. 1967) (license to use
A+B+CHD does not shield from liabihity a party who infringes a patent
clarming A+B+C+DAE). Similarly, Rambus’s nondisclosure of supposed
paient interests in the four features {under mﬁnenn’é fraud theory) did no
more than allow Infineon and JEDEC to assume that those were public-
domain features. But the nght to use public-domain features does ﬁor COnvey
the further 1mmumry from making new, eyes-open, responsible decisions

* The injunction might even bar Raribus frﬁn': asserting claims in its
oniginal pre-JEDEC application, some aof which include one or more of the

four specified features, even though those claims were indisputably published
{in the WIPO application} in 1991 and in Infineon’s hands in 1993, RB3{,42,

-12-



about using such public-domain elements in an invention that combines them

with other features. See fntel Corp. v. ITC, 946 F.2d 821, 842 (Fed. Cir.
1991} {patents routinely incorpofate public-domain features). Partent law
makes clear that, even though a party s¢lls or licenses a device or feature, 1t
does not thereby give up all patent nghts in other patents that refer to it, even
though the other party would not (of course} be practiemg those other patent
rights but for the inutial license or sale. See Glass Equip. Dev., Inc. v. Besten,
174 F.3d 1337, 1342 (Fed. Cir. 1999) (purchase of device does not carry an
implied license to use it in a way protected by a method patent unless it has
no other use). Legal causal responsibility 15 much more lumited than the “but
for” causal responsibility urged by Infineon, JA12248, 12252,

This conclusion 1s confirmed by the equitable-¢stoppel standard-setting
cases fo which the district court analogized Infimeon’s fraud case. JA122.
The injunction far exceeds the remedies in such cases. See Wang Labs., Inc.
v. Mitsubishi Elect. Am., Inc., 103 F.3d 1571 (Fed. Cir. 1997),; Stambler v.
Diebold, Inc., 11 USPQ2d 1709 (EDNY 1988), aff d, 878 .2d 1445 (Fed.
Cir. 1989); Potier ..;’n.smmenr Co., Inc. v. Storage Tech. Corp., 207 USPQ 763
(ED Va. 1980), aff'd, 641 ¥.2d 190 (4* Cir. J981),see alse In re Dell
Computer Corp., 121 FTC 616 (1996). In those cases, patent holders who

faited to disclose a relevant patent asserted that others necessanly infringed

13-



their claims, i.e., met every element, by practicing the standard, The remedies
barred the patentee from enforcing only those claims, never other patents that
required additional elements.,

For these reasons, the injunction is overbroad in reaching patent claims
incorporating the four features as mere parts. The district court’s error is
particularly stark as it applies to [nfineon’s DDR-SDRAM products. The
court found that the DDR-SDRAM standard essentially builds on the
SDRAM standard by adding two new features: on-chip DLL and dual-edge
clocking, JA12228-29, JA12759. The JMOL order establishes, however, that
Rambus had no duty to disclose whether it held patents or apialicatinns
covering those features, alone or with the other features defining the DDR-
SDRAM standard. JA199-204. Yet the injunction apparently bars Rarbus
from asserting any patent claims against Infineon that require one of the four
features m combmation with on-chip DLL or dual-edge clocking. The district
court’s correct IMOL holding that JEDEC and Infineon, not Rambus, were
responsible for their own adoption of the DDR-SDRAM-defining featurgs is
inconsistent with the Imjunction.

C. Bﬂﬂi the “in whole or in part” agpect of the injunction and the
“subsequent revisions” aspect are also overbroad for several other, closely

related reasons. First, the injunction allows Rambus’s potential licensees and

14



competitors to decide, through their JEDEC organization, what “subsequent
revisions” to make to the SDRAM standard to wrest control of other
inventions from Rambus, ;l“hat result is anicompetitive and innnvatioﬁ
stifling.

Second, the evidence of “reasonable reliance™ does not remotely
support this open-ended, expanding forfeiture of Rambus’s inventions. The
district courl recognized that the reliance evidence for the SDRAM standard
itseif was thin (if legally sufficient). JA184. Butno evidence supports
reasonable reliance on an expansive entitlement, or expectation, of continued
use of such feateres, and indeed of ali combinations of such features with
others, years in the future in standards adopted long after Rambus’s
resignation. Indeed, JEDEC rles require revisiting of standards every three
vears {JA3435-36), provide for revocation of standards covered by newly
issued patents (JA7572}, and allow members to give “assurance letters”
promising to license only for a single specific standard they voted for
(JA3914). Here, in particular, reliance n adopting the much later DDR-
SDRAM standard T;E’ES unreasonable: Rambus had withdrawn from JEDEC,
citing JEDEC’s patent policies and disclaiming any implication from its
silence {(JAS115, JA6616) and JEDEC members had acknowledged their

awareness that at least one Rambus patent potentially read on the proposed

.15.



DDR-SDRAM standard. JA7516. Given the limitations in the reliance
evidence, the injunction’s coverage of Infineon’s DDR-SDRAM products
(and stzl] further “subsequent reyisions”) far exceeds the scope of any harm
resulting from Infineon s justifiable reliance.

Finally, the injunction must account for the weakness of the evidence —
not only as to reliance and any pertinent undisclosed application (Argument
Section IIT, supra), but as to what disclosure duty existed at all and was
clearty communicated to Rambus, 2 matter that goes directly to the required
balancing of equities. There was never a ¢lear statement to the JEDEC
membership that nonpresenting members mmst disclose pending applications.
Infineon at trial relied on testimony of understandings and expectations, while
written pelicies, especially as shown to JEDEC members, were severely
limited, RB26&n.15. In particular, even the “expected patents” lﬁnguage
eventually added to the Members® Manuai (JA12530) applied only to “first
presenters” of proposed standards — a role that Rambus undisputedly avoided.

.RB#; see RB33 (JEDEC chairman Kelley told Rambus it could not present
without disclﬂsure)? Given these facts, the forfeiture of patent rights wrought

by this mjunction is inequitable and overbroad. . -
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CONCLUSION
The injunction should be vacated.
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STATEMENT OF RELATED CASES

Rambusiscurrently involved in patent litigation agamst Hynix and Micron, the
two other principal manufacturers of SDR AM and DDR SDRAM memory products
that refused to bend to Rambus’® SDRAM licensing demands. See Hyvmix
Semiconductor Inc. v. Rambus Ine.,No. CV (0-20903 (N.D. Cal.}; Mficron Tech., inc.
v. Rambus Irc., No, 00-792-RRM (D. Del.), Those tawsuits have either been
formally staved, or had triz! postponed, pending the resolution of this litigation.

Inaddition, Rambus 1s aggressively pursuing foreign pateﬁt-inﬁ‘ingement suits
against Infineon, Hynix, and Micron, involving the same technology as this case,
Thus far, Rambus has filed suit against [nfineon in Germany; against Hynix (or its
corporate predecessor) in Britain, France, and Germany; and against Micron in
Bnitain, France, Germany, and Italy.

Finally, Rambus and a number of its employees have been sued for breach of
fiduciary duty and insider trading based on allegatioﬁs that Rambus misled
shareholders concerning its business and the status of its intellectual property in light
of its conduct in JEDEC. Thase lawsuits were recently consolidated in the Northern

Dnstrict of Califormia. See Toiv v. Rambus Inc., No. CV (41-3112 (N.D. Cal.).



INTRODUCTION

This is a case about fraud. Appellant Rambus developed a business plan
whereby it participated in an industry standards-setting body while secretly amending
1ts patem applications in an effort to cover the technolog}' adopted by that body.
Although Rambus was required to disclose those patent applications to the standards-
setting body, it did not do so. To the contrary, once the manufacturer members of the
body had completed their investments in the relevant technology, Rambus pounced
and demanded extortionate licensing fees. Only three of the manufacturers, including
cross-appellant Infineon, refused 1o capitulate te Rambus’ demands. Infineon was
promptly sued by Rambus for patent infringement. Infineon counterclaimed for
fraud, based on Rambus' viclation of its duty to disclose its pending patent
applications to the standards-setting body.

Rambus’ fraudulent scheme did not pay off. As an initial matter, the court
helow held that Rambus’ patent claims failed to encompass the technology in the
accused products. And then, afier a three-week trial, the jury found that Rambus had
mdeed commirted fraud by failing to disclose its patent applications.

Rambus now invites this Court to crown its fraundulent scheme with success by
reversing both the district court’s claim ccnsn-uctionrand the jury's fraud verdict.

b

Based on settled law and the facts of this case, this Court should decline the -



mnvitation. Rambus’ efforts to use the judicial system as a weapon to bludgeon an

entire industry into submission have backfired, and Rambus has gotten what it

deserved.

!uJ'

STATEMENT OF JURISDICTION

Infineon concurs in Rambus’ statement of junisdiction.
STATEMENT OF THE ISSUES

Whether the district court properly denied Rambus’ motion for JMOL on
Infinecn’s fraud claim as to SDRAM.
Whether the district court properly denied Rambus’ motion for anew trial on
Infineon’s fraud claim.
Whether the district court properiv granted Infineon’s motion for JMOL on
Rambus” claims of patent infringement.
Wheher the district court’s grant of injunctive relief was proper, specific, and
narrowly tailored.
Whether the district court acted within 1ts discretion iz awarding attomeys’
fees and costs to Infineon.
Whether the district court erred by refusing to enjoin Rambus from pursuing

~

all patent suits predicated on Rambus’ fraud.



7. Whether the district court erred in granting JMOL on Infineon’s fraud claim

as to DDR SDRAM.

STATEMENT OF THE CASE AND THE FACTS

Infineon is a manufacturer of semiconductor memory products. This case
involves a type of computer memory known as synchronous dynamic random access
memory ( SDRAM). SDRAM is a type of dynamic random access memory {DRAM)
in which transmission and receipt of data by the memory device are guided by a
clock. A139. The case also involves a faster type of SDRAM known as double data
ratc SDRAM (DDR 3DRAM), which is essentially an SDRAM that aperates at
double speed. fd
L. THE JEDEC STANDARDIZATION PROCESS

The Joint Electron Devices Engineering Council (JEDEC) 1s a cooperative
group of companies that sets technical standards for electronic products. A3337-38.
JEDEC standardization allows different manufacturers to produce interchangeable
components, thus fostering competition and customer supply. A3341-42 4245-46,
12210. To maximize these benefits, JEDEC favors the adoption of “open” standards
(free from restrictive intellectual-property rights). A3342-43, 12185. JEDEC thus

requires that members disclose any issued or pending patents that relate to the
el M=



standardization work of the committee. A167-70, 3359-64, 75390, 13000-02, 15931-
32,

In 1991, JEDEC Subcommittee 42.3 {(JC-42.3), which sets standards for the
design of random access memory (RAM), began developing a standard for SDRAM.
Al61, 2530-31. JEDEC adopted an initial standard in 1993, and has since adopted
modifications and derivatives of that standard. Al6l, 12643-44. For example,
JEDEC’s DDR SDRAM standard grew out of the SDRAM standard, sharing many
of its core features. A12245, 12682, 12695, 12721.

II. RaMBUS® SUBVERSION OF THE STANDARDIZATION PROCESS

In the early 1990s, Rambus invenied a proprietary high-speed form of DRAM
memory (RDRAM). A16363. Rambus hoped that RDRAM would corner aver 30%
of the DRAM market but, by the time of trial, it had captured only about 10%.
A354-56, 16297, 16315,

Rambus joined JEDEC in December 1991. A9924-26. Rambus initially
planned to use JEDEC meetings as a forum to promote its RDP@\{ iechnology, and
even considered proposing RDRAM for industry standardization. A13248-49,
Almost immediately after joining JEDEC, however, Rambus leamned that JEDEC was

weil on its way to adopting a competing memory technology, SDRAM, which uses



a very different, more conventional form of architecture than RDREAM, A3528-39,
16323.

Rarmbus therefore fashioned a backup scheme for dominating the DRAM
market: it would secretly mampulate JEDEC's standardization process to obtain
patentrights to JEDEC s SDRAM standard. A16323-25,16381-82. The problem for
Rambus was that it did not mvent SDRAM. Therefore, Rambus embarked on a
process of marphing its pending RDRAM paient claims into what it believed to be
SDRAM claims. Over an eight-year period, through a tortured series of some 42
amendments in divisional and continuation applications, Rambus slowly transformed
its pending RDRAM claims in an attempt to obtam patent coverage on numerous
features of the emerging SDRAM standard. A13203-04, 16442-51, 16488-16310,
16512. Rambus memorialized this strategy in a confidential business plan, A16323-
25,16381-82, and Rambus officials later admitied that they intentionally and covertly
amended their RDRAM patent claims in an attempt to target the SDRAM standard,
A2401-02, 13018-20, 13139-40.

Rambus rernained a member of JEDEC for over four vears. In the course of
executing its schems over that period, Rambus filed patent ¢laims intcnding.m cover
no fewer than eight technologies that Rambus saw being proposed for incnfpuratiun

A} -

in JEDEC’s SDRAM standard. A170-74, 13022-32, 13066-67, 13103, 13156-537,
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13203-04. Four of the eight technologies—programmable CAS latancy,
pragrammable burst length, externally supplied reference voltage, and rwo-bank
designs—-were incorporated in JEDEC s SDRAM standard while Rambus was still
a JEDEC member. AI70-74, 12230-33. The other four technologies—source-
synchronous clocking, low-voltage swing signaling, dua! clock edge, and on-chip
PLL/DLL—were proposed while Rambus was still a JEDEC member, and were later
added to the SDRAM standard to establish the next-generation, DDR SDRAM
standard. A4137, 4209, 12245, 12444,

Despite the fact that Rambus’ contemporaneous e-mails showed that it knew
its patents related to JEDEC's work—and even mocked how JEDEC would run afoul
of Rammbus’ patents—Rambus never informed JC-42.3 of its pending patent ¢laims.
Al61, 13147-49, 13165-66. To the contrary, Rambus affirmatively concealed its
ongoing efforts to obtain patents covering the emerging SDRAM standard. A179-82.
In May 1992, Richard Crisp, Rambus® JEDEC representative, was asked if Rambus
had any patents on two-bank SDRAM degign. A2739-40, 13072-75., Crispshook his
head no in response, even though Rambus had a pending patent regarding two-bank
design. A13074. ﬁén, another JEDEC member commented that he had reviewed

Rambus’ application for a patent from the World International Patent Office { WIPO),



and that “it should not be a concern for the JEDEC SDRAM standardization effort.”
Al13077. Crisp, who was present and heard the comments, sti;.:-ud mute. Al3077-78.

At the same meeting, JEDEC sent the first four proposed techrologies,

including programmable CAS latency, to a standardization vote, A7311-13, [3078,
13083. Although Crisp voted on those ballats—around the same time he instructed
patent counsel to file ¢laims on programmable CAS latency—he did not check the
box on the ballot indicating that Rambus had patent disclosures to make. Al173,
2742-45, 8652-53, 13083-86. Rambus voted on around 100 JC-42.3 ballets during
its JEDEC membership. A13956-57. Not once did Rambus disclose that it had
intentionally filed patent claims 1o target the JEDEC SDRAM standard.

During its four-and-a-half-vear JEDEC membership, Rambus disclosed only
one of its pending or issued patents to JC-42.3: U.S. Patent No. 5,243,703, Al6],
2748-49, 1314549, Ruchard Crisp disclosed that patent at 5 JC-42.3 meeting in
September 1993. A13145. At the same meeting, another JEDEC participant noted
Rambus’ pending WIPQ application. A2749-50. But neither the "703 patent nor the
.WIPD application related to SDRAM; instead, they related 10 RDRAM. A2751,
13146-47, 16291-95, .E;ollﬂwing these disclosures, a discussion ensued 1 JC-42.3,
during which an attendee stated that the *703 patent was Rambus’ only relevant

issued patent and that any pending patents Rambus had would not issue because of



prior art. A?774-76, 11679, Crisp never corrected this statement, nor did he inform
the committee of Rambus’ many other pending SDRAM-related patents, A13147,

That Rambus’ behavior in JEDEC was improper did not escape its lawyers. [n
1992, spon after Rambus first began attending JEDEC meetings, its outside counsel,
Lester Vincent, advised Rambus that “a finding of inequitable conduct could be a
consequence of non-compliance with the JEDEC disciosure duty.,” Al124. Then, in
1993, Vincent sent Rambus a detailed presentation on the consequences of patenting
industry standards. A16466-87. Among other things, that presentation explained the
potential for equitable estoppel and antitrust liability arising from misconduct at
standards bodies, such as nondisclosure of patent rights. /4. In late 1993, Vincem
and Anthony Diepenbrock, of Rambus’ legal department, advised the company to
stop attending JEDEC meetiﬁgs. A13045-47, 15944-48, 16018-19. Neverthe'ess,
Rambus continued to attend JC-42.3 meetings through December 1995 and
perpetrated further fraud. A8594, 13166-67. At the final meeting attended by
Rambus, JEDEC reviewed a survey ballot that evaluatea fearures for future
generations of DRAM (including DDR SDRAM). AB596, 15524.25, 16267-81. The
survey revealed that :f;iembers supported inclusion of dual clock edge and on-chip

PLL/DLL in future SDRAM standards. AB611. Although the survey again triggered
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JEDEC's patent-disclosure policy, Rambus failed 10 disclose its pending patents
retating to these technologies. A13165-66, 15924-25.

On June 17, 1995, Rambus finally withdrew from JEDEC. A9931.32. Inits
withdrawal letter, Rambus did list all but one of its issued patents, but that omission
confirmed Rambus® scheme. Specifically, Rambus failed to list U.S. Patent No.
3,513,327—the only 1ssued patent that, 1 Rambus” belief, covered SDRAM or DDR
SDRAM. A9932, 13168-72, 15950. Although Rambus later claimed that the
omission was inadvertent, asserting that the patent issued between the draft and final
versions of the letter, another patent of whose issnance Rambus learned on the exact
same dery as the "327 patemt did make it onto the list. Al5948-50, 16410-13.
Moreover, Rambus did not list any of its many pending patents intentionally drafted
to target the SDRAM standard. A9932,

1. THE AFTERMATH OF RAMBUS® MISCONDUCT

After adopting the initial SDRAM standard, JC-42.3 continued to develop
standards for future generations of SDM&. A12226-28. JEDEC built cm. the
existing SDRAM standard, retaining the four SDRAM feamres that Rambus had
secretly attempt:d 10 clmm in its undisclosed pending patents, A174,12230-33. The
second-generation SDRAM standard incorporated additional features that had been

discussed for standardization during Rambus’ JEDEC membership, A4209, 12245,



In 1996, JEDEC began referring 1o its second-generation SDRAM standard as “DDR
SDRAM,” Al113535, 1264445, 12733, and completed the DDR SDRAM standard in
1997, A12735-36.

Unaware that Rambus had filed patent claims intended to cover the JEDEC
SDRAM and DDR SDRAM standards, Infineon, like other JEDEC members,
invested miilions to develop JEDEC-compiiant SDRAM and DDR SDRAM products.
AlR5 n.6, 3325-26, 12191, All the while, Rambus monitored the ongoing
development of JEDEC standards through secret informants with code names like
“Secret Squirrel” and “Deep Throat.” A16282-83, 16406.) Rambus also continued
1o amend its pending patents 10 target those standards, A162. Rambus concluded that
its “leverage™ to extract licensing fees from JEDEC’s members would be greatest if’
it lay in wait. A16403,

Rambus pulled the wigger on June 23, 2000, informing Infineon that it was
claiming SDRAM patent nghts. A2943, 17079-80. Less than two months later,

Rambus filed this suit. A2971.75, 17081-83. Rambus zlso sued Infineon in

' Contrary to Rambus® assertions, JEDEC meetings and deliberations were not
public. See RambusBr. 3, 5, 36 n.22. Although JEDEC membership was open to the
public, A3394, 3398, only JEDEC members and invited guests had access to
meetings, A7583, 7610. Moreover, as Richard Crisp himself conceded,
standardization discussions at JEDEC were confidential. A16288.

10



Germany, alleging that the same JEDEC-compliant products infringe the European
counterpart to one of Rambus’ undisclosed patents. A12186-87, 15753-99.
IV. RamMBUS’ ATTEMPTED COVER-UP

Knowing that its conduct at JEDEC was illegal, and that litigation would be
necessary to drive its licensing program, Rambus embarked on a systematic attempt
to conceal its frand. Rambas first implemented a “document retention policy,” in part
“for the purpose of getting rid of documents that might be harmiful in litigation.”
A129. In addition to destroying bad documents, “Rambus failed to list numerous
documents on its privilege log, which (as it was ultimatély learned} documented its
fraudulent activity at JEDEC.® Al126.

Having destroyved or disguised documents showing its fraud, Rambus’
wimesses were free 1o testify that they did not use JEDEC's work in drafiing patent
claims. And they did. Al27-28. Im fact, Richard Crisp, Rambus’ JEDEC
representative, iestified that he “never ever” participated in Rambus’ patent drafting
efforts, and Geoff Tate, Rambus® CEQ, testified that he did not believe that Rambus
drafied claims to cover JEDEC’s standard-setting work. Al27.

These were lies. Afier the court agreed to pierce Rambus’ attorney-client
privilege, Rambus’® gutside counsel was forced to pljcrt'i_ucc many previously concealed

dacuments, revealing the scope of Rambus’ fraud. A126. At ial, confronted with

11



the decuments they tried to bury, Tate and Crisp were both forced to admit that they
had in fact participated in the prosecution efforts and that Rambus had mndeed
amended its claims to target JEDEC’s work. A2385-87, 2400-02, 13114-15, 13140,
13203-04. And only now, having been exposed at trial, has Rambus finally conceded
what it disputed all along: namely, that “Rambus changed its pending patent claims
based on discussions at public JEDEC meetings.” Rambus Br. 35.
V. PROCEDURAL HISTORY

In this htigation, Rambus alleged that Infineon’s JEDEC-compliant SDRAM
and DDR SDRAM products infringe 57 claims of four Rambus patents: U S. Patent
Nos. 5,593,263, 5,954,804; 6,032,214; and 6,034,918, A23, 26-29. Infineon
counterclaimed, among other things, for fraud. A15368-6%. During discovery, the
district court held that Rambus’ attorney-client privilege was vitiated under the crime-
fraud exception with respect to communications concerning Rambus’ conduct as a
member of JEDEC. A17444-435, This Court denied Rambus’ petition for mandamus
to overturn that ruling, Al174506-51,

On March 15, 2001, after a three-day hearing, the district court issued its elaim-
construction opiniori. A23-99. Rambus subsequently dropped the only asserted
claim from the *804 patent. A484, 15704-05. Between April 25, 2001, and May 2,

2001, the disirct court granted JMOL 1o Infineon on all but three of Rambus’

12



remaining clanns, on grounds not at issue here. A483-86, 15542-43. On May 4,
2001, the distric_,t court granted JMOL t¢ Infineon on Rambus’ three remaining
claims, holding that Rambus failed to prove that Infineon infringed those claims.
Ad63-75,

Infineon’s fraud counterciaims went to the jury. Rambus asked the district
court to instruct the jury that it was not improper for Rambus to add or amend patent
claims to cover a competitor’s product. A231. The court proposed a modified
instruction, which Rambus rejected. Jd. On May 9, 2001, the jury returmed a verdict
for Infineon, finding that Rambus committed fraud during JEDEC SDRAM and DDR.
SDRAM standardization and awardimng both nominal and punitive damages. A19-22.

Both sides filed post-irial motions. On August 9, 2001, the district court
denied Rambus’ motion for JMOL on the fraud verdict as to SDRAM, but granted it
as 10 DDR SDRAM. A155-232; 164 F. Supp. 2d 743 (E.D. Va. 2001). The cnun.
denled Rambus’ motion for a new trial regarding its failure to give Rambus™ proposed
jury instruction. Jd. The court also awarded Infineon attorneys’ fees and costs.
A100-53; 155 F. Supp. 2d 668 (E.D. Va. 2001},

Finally, the disl;ict court granted Infineon’s motion for injunctive relief on its
fraud clamm. A12180-12214, OnNovember 26, %Dﬂ}, following further hearings, the

court entered a permanent injunction barring Rambus from asserting some types of
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patent claims against certain of Infineon’s standardized memory products. A12215-
18, 12220-57.
SUMMARY OF THE ARGUMENT

The judgment should be affirmed, first and foremost, because the district court
correctly denied Rambus’ motion for JMOL on Infingon’s fraud claim as to SDRAM.
The jury properly concluded that Rambus had a duty to disclose its pending and
issued patents to JEDEC while it was a member; that Rambus breached that duty by
failing to disclose its patents on technologies being considered for JEDEC
standardization; and that Infineon reasonably relied on Rambus’ omissions and
affirmative misrepresentations about its patent portfolic in developing its own
SDRAM products.

Nor is Rambus entitled to a new mial on fraud. Rambus argues that the district
court errew by refusing to give a “Kingsdown” Instruction, but the instruction
proposed by Rambus was misleading, and Rambus rejected an accurate medification
of that insruction. And, contrary to Rambus® assertion, the jusy's fraud verdict does
not depend on the court’s claim construction, so Rambus’ challenges to construction
do not affect that verdict.

In any event, Rambus’ challenges 1o the court’s claim construction are

L -
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meritless, The district court construed the patent terms “bus,” “read request,” and
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“integrated circuit device” in accordance with this Court’s well-gettied rules on ¢laim
construction,

Nor are Rambus’ challenges to the district court’s remedial rulings weli-taken,
The court concluded that patent litigation was part and parcel of Rambus' fraudulent
scheme, and properly enjoined Rambus from pursuing further domestic litigation
against Infmeon based on JEDEC-compliant SDRAM products. That mjunction is
necessary to avoid the multiplicity of litigations contemplated in Rambus® wrongful
business plan, and specific and narrowly tailored to remedy the fraud. In addition,

‘the court’s award of attorneys’ fees and -::.nsrs is justified, because this case is by any
megasure extraordinary in fact and law,

The district court did commit two errors that merit partial reversal. First, the
court erroneously refused to enjoin Rambus from pursuing foreign, as well as
domestic, patent suits related to Rambus’ fraud, based on the erroneous prernise that
such an imjunction would be inappropriate where the issues in the foreign suit were
not “identical” 10 the issues in the domestic suit. Second, the court erred by granting
JMOL to Rambus on Infineon’s fraud claim as to DDR SDRAM, because Rambus’

duty to disclose its patent applications extended 1o this technology as well,

-

L
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ARGUMENT
APPEAL

L THE blsTRJCT COURT PROPERLY DENIED RaMBUS* MoTtioN For JMOL
ON INFINEON'S FRAUD CLAIM AS TO SDRAM.

After a three-week trial, the jury ruled in Infineon’s favor on its fraud claim,
and the distriet court denied Rambus® subsequent motion for IMOL on Infineon’s
fraud claim as to SDRAM. That decision, reviewed de nove, see Tools USA & Equip.
Co. v. Champ Frame Straightening Equip, Inc., 87 F.3d 654, 656 (4th Cir. 1596),
was correct.

In Virginia, actual fraud is established by proving the following elements; (1)
a false representation {or an omission where there is a dury to disclose), (2) of 2
material fact, (3) made intentionally and knowingly, (4} with intent to misiead, (5)
reasonable reliance by the party misled, and (6) resulting injury. See Bank of
Montreal v. Signer Bank, 193 F.3d 818, 827 (4th Cir. 1999).

A. THE JURY PROPERLY FOUND THAT RamMBUS Hap A DUTY ToO

DISCLOSE ITS PENDING PATENTS RELATING T0 JEDEC’s SDRAM
STANDARDIZATION EFFORTS.

Rambus begins by challenging the sufficiency of the evidence that Rambus had

a duty under JEDEC policy to disclose all issued and pending patents relating to the

. -
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standardization work of JEDEC's committees. In particular, Rambus claims that
“[tlhe contours of the disclosure obligation were murky at best.” Rambus Br. 26.
As the district court noted, however, “[tlhe evidence presented by Infineon at
trial . . . tells a different story.” A168. Before 1993, the JEDEC patent policy, as
found in the JEDEC manual, expressly required disclosure of “patents” that related
to proposals for standardization pending before JEDEC. A3359-61,7751-52, 7814,
Extensive testumony was adduced at tria, including testimony by Rambus’ JEDEC
representative, that the word “patent” in the JEDEC policy was interpreted, by
JEDEC and its members, to encompass both pending and issued patents. A3359-64,
13000-12, 15931-33, 15958-39, 15903-64, 15967-68, 15974-75, 16237. That
testimony was corroborated by the minutes and other records of JEDEC meetings,
which reflected that it was common practice for JEDEC members to disciose pending
patents. A8650, 10263, 11042, 11292, 12873, 12877-78, 16228, 17088, 17213-14,
Indeed, Rambus® own president, David Mooring, conceded the point as well, writing
in contemporaneous notes that IBM told JC-42.3 that several attendees haa pending
patents relating to a particular proposal and that IBM was planning to come 1o the
next meeting with a list of the “offenders.” A6615.
Consistent with this testimony and practice, }ED]EZC amended its policy in 1993

1o refer expressly to pending patents. A7600. Even if Rambus couid argue that it
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previouﬁl}’ had doubts about the scope of the patent policy, those doubts should have
been dispelled by the amendment, which was made known 1o JC-42.3 members.
Ad6al-66, 13010-11.

Rambus 18 obligated to show not merely that the pétcnt policy was “murky,”
but rather that the patent policy affirmatively did »ot impose a duty to disclose
pending patents. Here, Infineon intreduced more than sufficient evidence to allow
the jury reasonably to conciude that the policy covered both issued and pending
patents.

B. THE JURY PROPERLY FOUND THAT RAMBUS BREACHED ITSDUTY TO
DISCLOSE ITS PENDING AND ISSUED PATENTS.

Rambus next contends that it did not breach its duty of disclosure to JEDEC.
First, Rambus insinuates that the disclosures it did make—including the disclosure
of its first patent (the “703 patent), the “disclosure” (by another JEDEC member) of |
the WIPO application, and the listing of various issued patents in its JEDEC
withdrawal letter—satisfied its disciosure obligation. Sez Rambus Br. 27. Second,
Rambus argues that it was not required to disclose any of its pending patents because
Infineon “did not prove... that any claim .in an undisclosed application covered the

SDRAM standard.” J7d (emphasis added). Both arguments lack merit.

-

18



Al —— e

First, Rambus’ limited disclosures did not satisfy its duty to disclose.
Significantly, Rambus does not, because it cannot, claim that it disclosed all relevant
issued and pending patents to JEDEC,. as required under JEDEC policy. Moreover,
Rambpus’ narrowly framed disclosures were inherently misleading. Regarding the
703 patent, that patent, by Rambus’ own admission, did not relate to SDRAM
standardization, but instead contained claims relating only to Rambus’ proprietary
RDRAM. A2750-51, 16293, As in this Court, Rambus argued below that, because
the specification in the "703 patent was the same as for other, subseguent patents in
the family tree, Infineon should have divined that Rambus was planning to file patent
applications containing claims relating to SDRAM as well as RDRAM—as Rambus
had. in fact, already done. As an inftial matter, this argument fails because, as the
district court held in its Markman opinion, the Rambus specification only discloses
a multiplexed bus architecture, not an architecture consistent with SDRAM. AS2,
Even assuming, however, that the specification, on its face, could be read to relate to
SDRAM, the district court correctly concluded that disclosure of the * 703 patent—far
from imposing a duty on Infineon to guess that Rambus might have filed patent
applications based “on the same specification, but with SDRAM-related

claims—"actually misrepresented the scope of Rambus’ pending patents because . ...
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[Rambus] failed 1o say anything about [its] numerous other pending applications,
which Rambus behieved did relate to the SDRAM standardization work.” A177,
Regarding the WIPQ application, which contained the same written description

as the "703 patent, the same analysis applies. Indeed, the district court concluded not
only that the claims in the WIPQ application related only to RDRAM, bur that
“Rambus presented no evidence at trial indicating that the description. on its face,

relates 1o SDRAMs." A176. Moreover, when another JEDEC member commented
at a meeting that the WIPD application “should not be a concern for the JEDEC
SDRAM standafdizatinn effort,” Richard Crisp, who had heard the comment, did not
correct it. A13077-78.

Regarding the list of issued patents in Rambus® JEDEC withdrawal letter, that
list was gimilarly insufficient and misleading. Although casually asserting that It
“inadvertently omitted one patent from [the]j list” of patents it disclosed, Rambus Br,
27 n.16, Rambus fails to mention that the patent in question—the *327 patent—was
the only then-issued Rambus patent that Rambus believed covered SDRAM or DDR
SDRAM. Al13168-72, 15950, Additionally, as the district court noted, “Infineon
offered evidence that_lthe omission [of the 327 patent] was deliberate.” Al78.

Moreover, Rambus has failed to establish that irsrwithdfawai letter fulfilled JEDEC s

disclosure requirement, in that (1) it was sent to the secretary of FJEDEC rather than
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to JC-42.3; (2) it failed wo indicate which, if any, of the listed Rambus patents were
relevant to JEDEC s work; and (3) it failed to identify any specific JEDEC committee
or standard to which any patent was relevant. A9931-32,

Finally, Rambus argues that, 2ithough Rambus’ disclosures may have been
insufficient in and of themselves to mest Rambus® disclosure obligations, those
obligations were nevertheless satisfied because Rambus’ other patents could have
been discovered through an assignment search. See Rambus Br. 27 n.16, 30, Asa
preliminary matter, Rambus’ pending patents were of course confidential, and
therefore could not be discovered through any assignment search. In any event,
Rambus’ argument misses the mark because the JEDEC patent policy required
disclosure of pending and issued patents. A3359, 13918, The very purpose of
JEDEC’s disclosure policy was to prevent JEDEC's members from having to perform
a patent search for every one of the other members each time a technology was being
considered for standardization. Rambus’ proposed watering-down of its obligations
under the JEDEC disclosure policy would render that policy a dead letter.

Second, Rambus should have disclosed its pending patents because the JEDEC
disclosure poiiey require‘ﬁ only that pending or issued patents “related to” the work
of the commmirtee. A172 n.3. Rambus claims that.its perding patents need not have

been disclosed because Infineon “did not prove ., . that any clzim in an undisciosed
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application covered the SDRAM standard.” Rambus Br. 27 (emphasis added). Atthe
outset, Rambus’ argument is, at best, disingennous, since Rambus’
contemporaneously created documents amply demonstrate that Rarnbus believed its
pending patents covered the SDRAM stapdard. A13156-63, 16054, 16061, 1608],
[n any event, it is clear that a JEDEC member need disclose not only those issued or
pending patenis that would be infringed by a product incorporating a JEDEC-
standardized technology, but also any patents that merely relate to a2 technology for
which standardization was being discussed. Indeed, Rambus has already conceded
ﬁat it had a duty to disclose any patents “relating to” JEDEC standardization,
A17192. Whether many of the particular features Rambus attempted to .claim in the
pending patents were ultimately adopted as part of a JEDEC standard is irrelevant;
becﬁuse the pending patents “related to” JEDEC staudardization, they should have
been disclosed.

C. THE JURY PROPERLY FOUND THAT INFINEON REASONABLY RELIED
ONRAMEBUS® OMISSIONS AND AFFIRMATIVE MISREFRESENTATIONS.

Finally, Rambus contends that Infineon could not have reasonably refied on
any omissionrs and affirmative misrepresentations because Infineon allegediy failed
to conduct a full inquiry that wouald have revealed Rambus® undisclosed issned and

-

pending patents. Rambus' attempt to transform its own disclosure duty into an
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Infireon inquiry duty is misguided. Infineon intraduced more than sufficient
evidence to persuade the jury that its reliance was reasonable.

Werecognize that, when 2 plaintiff makes a partial inquiry as to misrepresented
information but stops short of 2 full inquiry, that plaintiff cannot claim reliance on the
misrepresented information. See Rambus Br. 30 (citing Bamk of Montreal, 193 F.3d
at 827-28). But as the very next sentence of the case cited by Rambus states, when
the defendant “throws the [plaintiff] off guard or diverts him from making the
reasonable inguiries which usually would be made . . . Virginia law will forgive an
incomplete investigation.” Bank of . Mantreﬁf, 193 F.3d at 828: see also Armentrout
v French, 258 S.E2d 519, 324 (Va. 1979) (same); Horner v. Ahern, 153 8. E.2d 216,
219 {Va. 1967) (same).

Rambus’ argument that Infineor’s reliance was unreasonable fails for thres
reasons. First, Infineon in fact did cnaks a full inguiry, in response to which Rambus
simply rofused to make any disclosures. As Rambus concedes, see Rambus Br. 31,
Infineon asked Gordon Keliey, chairman of JC-42.3, to ask Rambus whether it had
patents relating to a particular feature, two-bank SDRAM design, then being
considered for standafﬁizatinn, A2739-40, 13072-75, Kelley’s inquiry prompted a
negative headshake from Ral-nbus’ Crisp. Al3074. .As the district court noted,

Rambus’ fallure to make a disclosure “le[d] [Willi] Meyer [infineen’s JEDEC
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representative] and others to believe that Rambus had nothing that required
disclosure.” A183. Although Rambus suggests that Infineon had “a duty fo confront
Rambus directly,” Rambus Br. 31, it fails to specify what it was about Infineon’s
indirect request via JEDEC that rendered it less than a “full” inquiry.

Second, even assuming that Infineon’s inquiry could be said to be only
“partial,” Infineon was relieved of any obligation to conduct a “fuller” inguiry
because Rambus “thi{few] [Infineon] off geard” and “divert[ed] [it] from making the
reasonable inguiries which usually would be made.” Bank of Montreal, 193 F.5d at
828. As the district court noted, “Infineon . . . proved that Rambus intentionally
misted Infineon when it and other JEDEC members raised . . . concerns with Rambus,
thus inducing Infineon to believe that Rambus did not have any SDRAM patents or
appiications.” AlI83. As discussed above, although Rambus disclosed its "703
paient, that patent related only to RDRAM, as Rambus irself admined. A2750-51,
16293. The WIPO application likewise appeared to relate only to RDRAM, and,
when another JEDEC member stated that the application was not a problem for
SDRAM standardization, Rambus did not correct that statement. A2750.51, 13077-
78. Rambus intcntiunaﬁy omitted the "327 patent from its withdrawal letter, even
though that patent was directed toward technologjes being standardized in JEDEC.

A13170-72, 15950, Finally, far from admitting that Rambus “held patents ‘applicable
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to” specific technology before the committee,” Rambus Br, 33, Richard Crisp did
nothing more than admit that Rambus had RDRAM-retated patents, and offer to make
a presentation about RDORAM technologies 1o the committee. A1533. Because
Rambus lulled Infineon into believing that its patents reiated oniy to RDRAM,
Infineon’s failure to make further inquities was entirely understandable.’

Third, even assuming that Infineon should have more fully inguired, any
further inquiry would have been firtile. Numerous Rambus e-mails, including e-mailg

from Crisp and Tate, demonstrate that Rambus consciously decided to hide the fact

* Rambus makes numerous arguments that Infineon believed that Rambus’ patents
related to SDRAM, as well as RDRAM. See Rambus Br. 30-31. First, Rambus
contends that “Infineon documents indicate Infinecn considered that sormme SDRAM
features 'may fall under Rambus patents.” Id at 30. Even after the creation of the
quoted document, however, Rambus engaged in many misleading actions, such as
Crisp’s shaking his head no when asked about Rambus patents; Rambus’ veoting on
JEDEC ballots without disclosing that it held pending patents; and Rambus’
maintaining its silence about its patents throughout JEDEC meetings. A42733-40,
2744-46, 13074,

Second, Rambus claims that “Infineon’s representative, {Willi] Mever,
correlated Rambus® *703 patent to SDRAMSs and suspected that Rambus’ pending
applications were ‘diverse.”” Rambus Br. 31. Bui Meyer testified that, after
reviewing the "703 patent, he deterrmined that it did not relate to SDRAM, and the
document in question indicates that Meyer believed that Rambus had “diverse”
patents only with respect to RDRAM. A2749-50, 6525.

Third, Rambus points to a March 1997 JEDEC meeting as evidence that
[nfineon knew about Rambus’ patents. See Rambus Br. 31. The minutes, however,
indicate only that some members discussed whether Rambus had a patent on a
specific clocking scheme developed by NEC, which was not adopted as a JEDEC
standard. A4639, 7516. Moreover, the minutes state that “[o]thers felt that the
concept predated Rambus by decades.” A7516.
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that 1t had issued and pending patents relating to JEDEC standardization. A16096,
16405. For exampie, Crisp, describing a JEDEC committee proposal in an e-mail to
colleagues at Rambus, noted that “they [JEDEC] might get into patent trouble if they
do this!™ A13156-58, 16081. Moreover, Rambus’ own business plan, together with
Tate’s testimony, demonstrated that it was Rambus’ express purpose covertly to
develop an SDRAM patent portfolio, in order to increase its ultimate leverage in
negotiations with chip manufacturers. A2401-03, 16323-25, 16381-82. Because
Rambus’ fraudulent scheme depended on its ability to keep secret the existence of its
pending patents, any more “direct” inquiry by Infineon would have been unavailing.

II. THE DISTRICT COURT PROPERLY DENIED RAMBUS’ MOTION FOR A NEW
TRIAL ON INFINEON'S FRAUD CLAIM,

A, THE DISTRICT COURT PROPERLY DENIED RAMBUS® PROPOSED
“KINGSDOWN" JURY INSTRUCTION.

Rambus contends that it was entitled to a new trial on Infineon’s fraud claim
because the district court erroneously refused to instruct the jury that Rambus’ patent
amendments were proper. See Rambus Br. 34-41. Under the applicable abuse-of-
discretion standard, see Chaudhry v. Gallerizzo, 174 F.3d 3%4, 408-09 (4th Cir.
1999), that contention is wrong,

First, in the context of this case, RamPusj proposed jury instruction was

misleading. Rambus asked the district court to give an instruction derived from
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language in this Court’s decision in Kingsdown Medical Consultants, Lid v.
Hollister, Inc., 863 F.2d 867 (Fed. Cir. 1988). A221. That instruction would have
been legally correct in a run-of-the-mill patent-infringement case, in which the mere
fact that a patentee amended its patent claims to cover the alleged infringer’s product
does not itself give rise to an inequitable-conduct defense. As the district court
correctly recognized, however, Kingsdown is inapposite where, as here, the jury was
no! considering an inequitable-conduct defense, but rather was deciding whether the
patentee’s failure to disclose its pending and issued patents—whether as originally
filed or as amended—was itself fraudulent. In such a situation, Rambus® proposed
instruction was misleading, because it suggested that there would #ever be a situation
in which the amendment of a pending patent would be legally improper. A223-24,
4763-66.

Indeed, in Kingsdown itself, this Court recognized that aggressive patent-
amendment tactics are not improper oniy ¥f they are otherwise legal. The Cournt
emphasized that “[alny . . . amendment . . . must comply with all statutes and
regulations.” Kingsdown, 863 F.2d at §74. Rambus’ proposed jury instruction
omitted that impurtantvqualiﬁcatinn, a5 Rambus tacitly concedes by describing its
instruction as “all but a direct quote” from Kingsdown, Rambus Br. 36 (emphiasis

added). The district court’s proposed alternative instruction would have remedied
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Rambus’ omission, and tracked Kingsdown more faithfully, by adding the quaiifier
“provided that the added or amended claims are not based on information obtained
by engaging in wrongful conduct™ A221. Rambus rejected this modified {and
legally correct) instruction, ar!d thus has no one but itselfto blame. The instructions,
as grven, adequately instructed the jury on the elements of fraud, and “need not have
gone further™ Fuller v. Phipps, 67 F.3d 1137, 1144 (4th Cir. 1995).

Second, Rambus, in any event, suffered no prejudice. Infineon neversuggested
that Rambus’ amendments, independent of the viclation of its disclosure duty, were
per se wrongful. Needless to say, a party is not entitled to an instruction, and suffers
no prejudice from the absence of an mnstruction, that is not matenal to the theory of
the case. See, e.g., United States v. Frazier-El, 204 F.3d 533, 562 (4th Cir. 2000).

B. THE JURY VERDICT ON FRAUD WaSs NOT “INFECTED"” BY THE
DISTRICT COURT'S CLAIM CONSTRUCTION.,

Rambus next seeks a new trial on the theory that the district court’s claim
construction, which Rambus challenges, somehow “infected” the jury’s fraud verdiot.
See Rambus Br. 41-46, Specifically, Rambus contends that if the district court had
construed the patents-in-suit more broadly, the jury could have concluded that
Infineon could not have reasonably relied on Rambus’ disclosure of the * 703 patent

because that patent should have been construed to reach (or patentially reach}
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SDRAM technologies, and therefore that the reasonable-reliance element of
Infingon’s fraud claim was not proven.

This conveluted attempt 1o link the jury’s fraud verdict with the district court’s
claim construction 15 meritless. First, as Rambus concedes, the distnict court upheld
the jury’s verdict as to reasonable reliance not simply on the ground that Infineon
reasonably relied onthe disclosures that Rambus did make—such as disclosure ofthe
"703 patent—as affirmatively misleading evidence that Rambus had no otker,
SDRAM-related patents, but also on the independent ground that Infineon reasonably
relied on Rambus® failure to make necessary disclosures on at least two separate
occasions in JEDEC meetings. A183-84.

Second, ev::n if the district court erroneously construed the claims of the four
patents-in-suit—narnely, the *214, *263, "B04, and 918 patents—that interpretaﬁun
has no relevance to whether [nfineon reasonably relied on its understanding that the

7003 parent applied only to RDRAM. Rambus argues that, because all of these
patents share the same specification, the district court’s Markman opinion “made
clear the court’s view that the specification could not support a contrary cons.tmctinn
[i.£., the construction that the specification covered SDRAM technology].” Rambus
Br. 45. Conrrary to Rambus’ assertion, hnweij.reri the district cowrt’s Markman

opinion was not shown to the jury, and the jury instructions did not suggest that the
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specification of the "703 patent could not support SDRAM claims, but only that the
“elaims [of the patents-in-suit] do not cover the Infineon products at issue in this
case.” A3014 (emphasis added). Moreover, Rambus’ newly minted argument flies
in the face of Rambus’ own admission that the '703 patent applied only to RDRAM.
A2751,16291-95. For Rambus to prevail on this argument, therefore, it wouid have
to demenstrate that the jury did not credit its own admission.

Rambus also argues that the relevant inquiry with regard to reasonable reliance
is not whether the "703 patent applied only to RDRAM, bur rather whether the
specification in the "703 patent couwld support SDRAM-related claims in other,
- subsequent patents, even If it did not do so in the 703 patent itself. If, however,
Rambus—at the time of disclosure or at any time before JEDEC standardization was
complete—had issued or pending patents that were based on the same specification
as the "703 patent, but that 4id contain SDR AM-related claims—as Rambus believed
it did—1t had a duty to disclose them. Rambus cannot evade that duty simply by
attributing its failure to disclose those patents 1o Infineon’s alleged failure to ask

more probing questions.

-
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III. THE DISTRICT COURT PROPERLY GRANTED INFINEON'S MoTION FOR
JMOL ON RAMBUS® CLATMS OF PATENT INFRINGEMENT.

The district court properly construed the patents-in-suit. Rambus seeks to
reverse the district court’s JMOL of non-infringement of the 57 claims-in-suit solely
based on the allegedly erroneous construction of three claim terms. See Rambus Br.
12-26. Although the district court’s claim construction is reviewed de novo, see, e.g.,
Mariman v. Westview Instr., Inc., 52 F.3d 967, 988 (Fed. Cir. 1995), aff 'd, 517 U.S,
370 {1996), Rambus entirely ignores the fact that the cowrt granted IMOL for 53 of
those claims on other grounds that Rambus does not appeal. Accordingly, cu_ﬂ}r
claims 1 and 2 of the 263 patent, claim 18 of the '918 patent, and claim 26 of the
'804 patent are properly before this Court on appeal, and Rambus’ appeal ofthe other
clamms-in-suir 1s waived.

A, THE DISTRICT COURT PROPERLY CONSTRUED THE TERM “BUs.”

The district court construed the term “bus” as a “multiplexed set of signal lines
used to transmit address, data and control information™: thatis, as a single set of lines
that carries all three tvpes of information between the central processing unit and an
individual memory device, rather than multipie sets of lines (as used by [nfineon’s
JEDEC-compliant products). A63. This is the only construction supporied by the

language of the claims, the specification, and the ﬁrdse;:ution history. Moreover, the
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specification expressiy excludes prior-art architectures that use muitiple sers of lines
1o transmit information. Accordingly, the district court properly rejected Rambus'
attempt to use a generic dictionary definition to contradict this unambiguous intrinsic
evidence,

Claim language. Claim construction begins with the claim Iaﬁguage. Claim
terms, howewver, are not construed in a *lexicographic vacuum,” Tore Co. v. White
Consol Indus., Inc., 199 F.3d 1295, 1301 (Fed. Cir. 1999), but in light of the other
words in the claim and the specification, see Markman, 52 F.3d at 975. Here, the
term “bus” in isolation ¢ould have many different meanings, and thus has no
definitive “ordinary meaning.” Indeed, Rambus has proffered three different
“ordinary meanings” for “bus” inthe patents-in-suit. A37-38, 17453; Rambus Br. 20.

Here, the language of the claims supports the district court’s construction. For
example, claim 26 of the *B04 patent expressly states that the “external bus” carries
both a “read request” (that is, address and control information) and data that is output
in response to that request:

[TThe integrated circuit device comprises . . . interface circuitty, coupled

to the external bus to receive a read request, the interface circuitry

meludes a plurality of output drivers, coupled to the external bus, to
output data on the external bus | . .,



A283, col. 28, lines 5-§, 13-16 (emphases added). This claim language, and other
claims-in-suit, necessarily require that address, data, and control information be
transmitted together over a single bus (that is, “multiplexed™). A260, col. 24, lines
48-31; A352, col. 24, lines 62-67, col. 25, lines 1-3.

Specification. Claim construction ajso requires review of the specification “to
determine whether the patentee has set forth an explicit definition of a term contrary
to its ordinary meaning, has disclaimed subject matter, or has otherwise limited the
scope of the claims.” Day Int’l, Inc. v. Reeves Bros., Inc., 260 F.3d 1343, 1348 (Fed.
Cir. 2001). A patentee implicitly defines a term in the specification by using it
“throughout the entire patent specification, in a manner consistent with only a single
meaning.” Bell Atl. Inc. v. Covad Communications Group, Inc.,262F 3d 1258,1271
{Fed. Cir. 2001). That is precisely the case here, where the only “bus” described in
Rambus’™ written description of the invention is a single set of lines that carries
address, data, and control information. A49, 17454, For example, the “Summary of
Invention” states:

The present invention includes a memory subsystem . . . where the bus

includes a plarality of bus lings for carrying substantially all address,

data and control information needed by said memory devices ...

The new bus inctudes . . . multiplexed address, data and control
signals. . .,
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In this systemn of the invention, DRAMSs and other devices receive
address and control information over the bus and transmit or receive
reguested data over the same bus. Each memorv device contains only
a single bus interface with no other signal pins. . . .
The DRAMS that connect to this bus differ from conventional DRAMs
... . New bus interface ¢ircuits must be added and the internals of prior
art DRAM devices need te be modified so they can provide and accept
data to and from the bus.. ...
A342 col. 3, lines 50-53, 67, col. 4, lines 1, 9-13, 20-28 (emphases added).
The consistent use of “bus” continues throughout the “Detailed Description™
portion of the specification:
The present invention 1s designed to provide a high speed, multiplexed
bus for commiunication between processing devices and memory devices

and to provide devices adapted for use in the bus system. . . .

The bus carries substantially all address, data and contre! information
needed by devices for communication with other devices on the bus.

A343, col. 5, lines 30-33, 38-40. Indeed, as the district court recognized, every single
embodiment involves a particular implementation of a multiplexed bus, varying only
in particular characteristics such as the number of lines in the bus. A43-44. The
court therefore correctly determined that Rambus’ consistent use of the term “bus™
throughout the entire s_peci_ﬁcation defined the term.

Further, the specification’s “Comparison with Prior A" section expressly

distinguishes Rambus’ multiplexed bus architecture from conventional architectures



such as those m the accused products, which use muitiple sets of lines {including

dedicated lines for RAS, CAS, WE, and CS—four different types of control signals):

[This DRAM uses] point-to-point control signals . . . and most
important, not all of the interface signals between the devices are
bused. . . .

The external interface to this DRAM is conventional with separate
conrol, address and data connections. . ..

[TThe current state-of-the-art DRAM interface is described. The address
is two-way multiplexad, and there are separate pins for datz and control
(RAS, CAS, WE, CS)....

The rest of the interfaces to the DRAM (RAS, CAS, multiplexed
address, etc.) remain the same as for conventional DRAMS.

. A341, col. 2, lines 14, 17-18, 33-34, 43-46; A342, col. 3, lines 18-20. As this Court
recently noted, “[w]here the specification makes clear that the invention does not
include a particular feature, that feature.is deemed outside the reach of the claims of
the patent, even though the language of the claims, read without reference to the
specificztion, might be considered broad enough to encompass the feature in
question.” Scimed Life Svs., Inc. v. Advanced Cardiovascular Sys., fnc., 242 F3d
1337, 1341 (Fed. Cir. 2001). By distinguishing its bus from prior-art architectures,
Rambus disclaimed ;n;r:ragc of those architectures. Moreover, such statements are
“acknowledgments of the state of the art” and dp n¢t enlarge the invention. Wang

Labs., Inc. v. Am. Online, Inc., 197 F.3d 1377, 1382 (Fed. Cir. 1999).
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Seeking to counter this wealth ofintrinsic evidence, Rambus relies exclusively
on an exinnsic dictionary definition. Seg Rambus Br. 20, Rambus, however, cannot
sidestep the written description of its inventions simply by declaring its hand-picked
dictionary definition to be the ordinary meaning of “bus.” To the contrary, “the
specification is always highly reievant to the claim construction analysts. Usually,
it is disposttive; it is the single best guide to the meaning of a2 disputad term.”
Vitronics .Carp. v. Conceprronic, Inc., 90 F 3d 1576, 1582 (Fed. Cir. 1996).

Rambus’ arguﬁlent fails for three reasons. First, the term “bus™ has no sinple
“ordinary meaning,” but instead has many different meanings, depending on the
context in which it is used. Rambus has implicitly recognized this fact by proffering
three different “ordinary meanings™ of the same term in the district court, on appeal
and in the related Micron litigation—none of which is consistent with the intrinsic
record. Indeed, depending on the forum, Rambus adds or subtracts words such as
“used by an interface system” and “over which information is transferred” from its
alleged “ordinary meaning” of “bus.” A37-38, 17453; Rambus Br. 20,

Second, although dictionary definitions may aid claim construction, Rambus’
own authority nme-s_ that “the intrinsic evidence may not be contradicted by . . .

dictionaries or technical treatises.” Dow Chem. Co. ve Sumitomo Chem. Co., 237 F.3d

1364, 1373 (Fed. Cir. 2001). Rambus’ proffered IEEE dictionary definition
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contradicts the consistent use of “bus” in every embodiment of Rambus’ inventions,
and was thus correctly rejected. See Digital Riometrics, Inc. v, Identix, Inc., 149 F.3d
1335, 1346 {Fed. Cir. 1998) (likewtse rejecting inconsistent IEEE dictionary
definition).

Third, Rambus’ contention that its dictionary definition is dispositive, relying
on Johnson Woridwide Assoctates, Inc. v. Zebco, 175 F.3d 985 (Fed. Cir. 1999), is
unavailing. This Court has expressly rejected Rambus’ reading of Johnson
Worldwide as “too narrow,” noting that “the written description can provide guidance
a3 to the meaning of the claims, thereby dictating the manner in which the claims are
to be construed, even if the guidance is not provided in explicit definitional! formar.”
Scimed, 242 F.3d at 1344; see alsc Bell Atlantic, 262 F.3d at 1271 (same)}. Here, as
the district court recognized, the consistent use of “bus™ throughout the specification
forecloses application of Rambus’ contrary definition. Indeed, this Court has
determined in similar cases that the specification limited the scope of claim terms
such as “frame,” “passage,” or “mode,” even though broader definitions of those
terms may have existed. See Scimed, 242 F.3d at 1344 (surveying Federal Circunt

precedent). The district court correctly applied the same cases discussed

subsequently by this Court in Scimed. Ad44-46. . - -
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In addition, Rambus contends that it need not have described in iis
specification the use of so-catled “ordinary buses™ with other features of the ¢laimed
inventions. See Rambus Br, 25, That is incorrect. To the extent Rambus believed
its inventions could be used wath architectures other than Rambus' aileged “new bus,”
Rambus was required to provide an adequate written description that would support
the claims to such combinations. See 35 U.S.C. § 112, 1; Wang Labs., 197 F.3d at
1382-83. Here, the only “bus” described as part of any claimed invention is the so-
called “new bus.” This is not surprising, given that the inventors considered and
specifically rejected the idea of using prior-art architectures with their invention, See
id. at 1382. Indeed, the specification expressly disclaims use of any other
architecture. A341, col. 2, lines 14, I8, 33-34, 43-46; A342, col. 3, lines 18-20,

Prosecution history. The prosecution history also supports the district court’s
construction, notwithstanding Rambus’ contrary contentions. First, Rambus contends
that the alleged “new bus™ described in the specification was diverted into a separate
patent chain by a PTO restriction requirement, which the district court supposedly
“did not appreciate.” Rambus Br. 22. That restriction requirement, however, did not
separate the alleged “new bus” invention from the other claimed inventions of the
patents-in-suit.  A681-87. Instead, claims ;elai_:ing io the so-called “new bus”

continued to appear in the patent chains of all four patents-in-suit even after the
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restriction requirement. In fact, applications filed in response to the restrdction
requirement from which all four patents-in-suit derive contain claims with the “1-:*.:3-'
phrases™ that Rambus contends are the halimark of the supposed “new bus.” A8640,
col. 26, lines 25-32, 41-43; A17172, col. 24, lines 46-49. Morsover, these “kev
phrases,” like all disclosed embodiments, are examples of particular types of
multiplexed bus architectures, which are all encompassed by the district court’s
cOnstruction.

Second, Rambus contends that the district court failed to appreciate that
Rambus’ patents disclose multiple inventions. See Rambus Br. 25, In fact, the court
specifically referred to different alleged inventions, but correctly recognized that
those inventions are always disclosed zs part of Rambus’ multiplexed bus
architecrure. A43-44. Indeed, the patents-in-suit emphasize that, although many of
Rambus’ disclosed features were kmown, they were “never [used] in conjunction with
the bus archiiecture of this invention.” A352, col. 23, lines 62-65. As the district
court recognized, “the file history does not contradict the clarity given by the
specification.” A5E.

Extrinsic evidence. When the proper claim coustruction is clear from the
intrinsic evidence, a court need not consider extrinsjc evidence. See Bell Atlantic,

262 F.3d at 1268. Although the district court did not rely on extrinsic evidence, AE} 1-
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63, here that evidence supports the court’s construction. For example, Richard Crisp
conceded that, when he first read the patents as a parson of skill in the art, he believed
that they “were limited to RDRAMSs"—that is, Rambus® proprietary forrn of DRAM,

- which used a multiplexed bus architecture. A15]127-28, 15152, Similarly, Paul
Farmwald, a Rambus inventor, admitted that he thought about, and ultimately rejected
as impractical, the idea of using the Rambus interface with “the existing old separate
address data and control bus architecture.” A15394, 15434, 17473.

B. THE DISTRICT COURT PROPERLY CONSTRUED THE TERM “READ
REQUEST.”

The district court correctly construed “read request,” which appears in all four
claims properly on appeal, to mean “a series of bits transmitted over the bus that
contain multipiexed address and control information needed to request a read of data
from a memory device” AS84.° The intrinsic evidence supports no other
construction, and Rambus provides no aliemative on appeal. Instead, Rambus attacks
the district court through mischaractenization, incorrectly claiming that the court

based its construction on extrinsic evidence regarding “working devices,”

* Because “read request” appears in all four claims praperly on appeal, affirming the
drstrict court’s construction of “read request” is sufficient to uphold the disirict
court’s JMOL of non-infringement. -

Although the district court also construed the related terms “write request” and
“transaction request,” neither term appears in the four claims properly on appeal. In
any event, neither term raises any unique construction issues.
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Claim language. [t is undisputed that “read request” is not a term of art, but
stead was coined by Rambus’ inventors to define a new protocol for their bus
interface. A7!. Here, the claim language provides guidance for the term’s
construction. As the district court noted, A71-74, the asserted claims expressly
require that a memory device output data on the bus “in response to a read request.”
For example, claim 18 of the *918 patent requires |

cwtputting the first amount of data corresponding to the first block size

information, in response to the first read request, anto the bus

synchronously with respect to the external clock signal.
A333, col. 26, lines 24-27 {emphases added). This language necessarily implies that
a “read request” must contain sufficient information to permit a memory device 10
respond to the request. That information consists, at a minimum, of address
inforrnation (that 1s, information identifying the specific cells in 2 memory device in
which the data is stored) and control information (that is, information specifying the
tvpe of tansaction requested). A73, 5453-57.

The district court’s construction is consistent with the claim language, whereas

Rambus’ construction on appeal {insofar as it can be ascertained) is not.* Rambus

' Rambus appears to have changed its position on appeal, dropping the “binary
code,” “single clock cycle,” and “in response to a clock transition” limirations from
the construction it advocated to the district court. Compare Rambus Br. 17 with AG9-

70. This Court looks with extreme disfavor on new theories presented for the first
(continued...)
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appears to contend, for instance, that the four-bit “Access Type Code™ depicted in
Figure 4 of the patents-in-suit is a “read request.” See Rambus Br. 17. This “access
code,” however, is never identified in the specification as a “read request,” and in fact
cannot be one because it lacks the address information that both parties agree is
needed to produce the “response” required by the claims. A73, 5453-54. Indeed, 1n
asserting the same patents in the related Micron litigation, Rambus admitted this
point, arguing that a “read request” must inciude address information. A17490,
Specification. The term “read request” appears twice in the specification. In
poth instances, the specification requires that a “read request” provide sufficient
information—namely, address and control iInformation—1o allow the memory device
to respond, by outputting either data or a retry message on the bus;
AddrValid . . . instructs all slaves [i.e., memory devices] to decode the
request packet address, determine whether they contain the requested
address, and if they do, provide the data back to the master [i.e., central

processing unit] (in the case of a read request) . ..

In some cases, a slave may not be able to respond corvectly to a request,
¢.g., for a read or write. In such a situation, the slave should return an

error message, sometimes cafled a . . . retry message. . . . Fig. 5
illustrates the format of a remry message 28 which is useful for read
requests . ... -

{...continuad)

time on appeal. See Sage Prods., Inc. v. Devon Indus., Inc., 126 F.3d 1420, 1426
(Fed. Cir. 1987).
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A344-45, col. &, lines 66-67, col. 9, lines 1-2; A346, col. 12, lines 5-8, 33-34
(emphases added). The use of “read request” to incluzde address and control
information is not coincidental, but rather is the only sensible construction in the
context of Rambus’ new protocol for its high-speed bus interface. A17455. Thus,
the district court’s construction was based solely on intrinsic evidence—not, as
Rambus contends, expert testimony concerning alieged “working devices.”
Rambus challenges this reading of the specification. First, Rambus contends
that the distnict court emoneously equated the terms “read request” and “request
packet” (which Rambus concedes includes both address and control information).
See Rambus Br. 16. Rambus is wrong. The court correctly noted that the
specification uses the terms “request” and “request packet” interchangeably. ABO.
Indeed, all disclosed embodiments of “requests™ in the patent are in “‘packet” form:
that is, “requests” presented as a contiguouns, rather than a non-contiguous, series of
bytes. A344, cul.. 8, lines 59-62. A “request packet” is therefore simply a particular
type of “request™ namely, one that is in packet form. The form of a “read request,”
however, has no bearing on its content. A “read request,” whether in packet or non-
packet form, must at a minimum contain both address and control information.
Recoznizing this fact, the district court correctly construed “read request” 1o cover

requests i1 both packet and non-packet forms. A83.
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Second, Rambus contends that the district court improperly limited its “read
request” construction by requiring that such requests bemultiplexed. See Rambus Br.
19. That construction, however, is compelled by the specification. The whole point
of Rambus’ new “request” protocol is to allow use of the new, high-speed bus
interface:

The present invention also includes a protocol for master and slave

devices to comununicate on the bus . . . and allow bus reguests to be

directed to a single or to all devices.
A233 (emphases added). The specification stresses that the address and control
information in a “read request” are multiplexed together over a single bus;

In this sysiem of the invention, DRAMSs and other devices receive

address and control information over the bus and transmit or receive

requested data over the same bus. . ..

All information sent between master devices and slave devices 1s sent

over the external bus . ... This is accomplished by defining a protocol

whereoy a master device . .. seizes exclusive control of the external bus

. and initiates a bus transaction by sending a request packet (a
sequence of bytes comprising address and control information) to one

or more slave devices on the bus.

A342, col. 4, lines 9-11: A343, col. 6, lines 55-62 (emphases added). Indeed,
Rambus expressly distinguishes its “request” protocol fram prior-art protocols (such
as used in Infineon’s JEDEC-compliant products) that do not muhiplex address and

-

control information to specify a read operation, The latter products perform
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pperations, such as 2 “read” of data, by providing address information on address
lines, and control information on four separate dedicated contrel lines (RAS, CAS,
CS, and WE), A341, col 2, lines 12-13, 44-46; A342, col. 3, lines 18-20.
Prosecution history. The prosecution history also supports the district court’s
construction. A81-82. Nowhere in the prosecution history is “read request” used
differently from in the specification, where the term originated. In arguing to the
contrary, Rambus simply speculates about the patent examiner’s thought processes
when he independently added the word “packet” to certain claims dunng the lengthy
prosecution. This conjecture is hardly a legitimate basis for construing claim
language, particularly where, as hers, there are equally plausible alternative
explanations for the examiner’'s action. See Lairram Corp. v. Morehouse Indus., Inc.,
143 F.3d 1436, 1462 {Fed. Cir. 1998), It is at least as likely that the examiner
concluded that adding “packet™ would more preciszly define the claims, given that
all of Rambus’ embodiments are in packet form.

. THE DISTRICT CouRT PROPERLY CONSTRUED THE TERM
“INTEGRATED CIRCUIT DEVICE.”

Rambus’ appeal-ofthe district court’s “integrated circuit device” construction
s irrelevant. Even if this Court were to disagree with that construction, the district

-

court’s judgment of non-infringement for claim 26 of the 804 patent should be
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affirmed. C(laim 26 contains a second limitaton—"“first and second external
clock”—-not disputed on appeal. Rambus was precluded from introducing testimony
related to this limitation becausge it failed to serve a timely expert report.  A485.
Rambus does niot appeal this ruling, and thus cannot prove infngement of claim 26.
Because the construction of “integrated circuit device” cannot affect the underiving
Judgment of non-infringement, it 15 moot.

Moreover, Rambus” comstruction is wrong. The district court correctiy
concluded that the term “integrated circuit device™ must be construed to include an
identification register and comparison circuitry because Rambus unequivecally told
the PTO during prosecutiozn, to overcome prior art, that the claim that eventually
issued as claim 26 had these features. A93.°

Although Rambus argued below that these remarks did not apply to claim 26,
Rambus now argues, for the first time, that the cited staterment wouid be understood
by a person of ordinary skill in the art as a mistake by the prosecuting attorney.
Rambus is incomrect. Indeed, Rambus never contended below that its remarks to the
PTO were mistaken. Moreover, consistent with these remarks, “integrated circuit

device” is described in the abstract of the *804 patent as including the two disputed

* Contrary 1o Rambus’ contention, Rambus Br.leJIS, neither Infineon nor the
district court agreed with Rambus’ alleged ordinary meaning of “integrated circuit
device,” ADH.
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features. A263. In the event this Court addresses the appropriate constructian of
“integrated circuit device,” it shouid affirm.®

IV. TaHE DISTRICT COURT'S GRANT OF INJUNCTIVE RELIEF WAS PROPER,
SPECIFIC, AND NARROWLY TAILORED.

In gramting Infineon’s motion for & permanent mjunction, the dismrict court
found that the goal of Rambus’ fraudulent scheme “was to [en]sure that products
inade to the JEDEC standard would be subject to or infringe Rambus’ patents and,
therefore, would generate mcome for Rambus.” A12253, Rambus has stated that it
will continue to pursue that goal—sven in the face of the comprehensive verdict in
this case—by asserting other patent ¢claims against the features of Infineon’s JEDEC-
compliant memory products adopted as & result of Rambus' fraud. A12196, 12206-
09, Unsurprisingly, the district court concluded, as a matter of substantive Virginia
law, that “an injunction is the only effective way 1o protect Infineon’s extensive
investment in the development, manufacture, and marketing of its products from
Rambus’ predatory tactics.” A12196. Because the district court was well within its

discretion in issuing an injunction, and because the terms of the injunction are

* After graniing Infineon JMOL on Rambus’ patent-infringement claims, the district
court dismissed, as moot and without prejudice, Infinegn’s counterclaims seeking
declarations of noninfringement, mvalidity, and unenfurceabﬂ:ty A4%1-82, 3489,
4523-24,12406-07. Should this Court reverse the district court’s JMOL on Rambus’
claims, Infineon would retain the right to reassert those counterclaims on remand.
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specific and narrowly taliored, Rambus’ request to vacate the permanent injunction

should be denied.

A. THE DISTRICT COURT PROPERLY CONCLUDED THAT AN INJUNCTION
WaAS NECESSARY.

Under federal law, a legal remedy sufficient to foreclose equitabie relief "must
be plain and adequate, or in other words, as practical and as efficient to the ends of
justice and s prompt administration, as the remedy in equity.” Beyee's Ex'rs v,
Grundy, 28 US. (1 Pet.) 210, 215 (1830). A legal remedy is generally considered
inadequate where it ¢an be secured only through a mubtiplicity of litigations, See Lee
v, ch:.keff, 29210.5. 415,421 (1934); [ 1A Charles Alan Wright & Arthur R Miller,
Federal Practice & Procedure § 2944, at §% (2d ed. 1995). There is no reason to
believe that Virginia law, which govemns here, see Capital Teol & Mfe. Co. v
Maschinenfabrik Herkules, 837 F.2d 171, 172 (dth Cir. 1988), departs from these
fundamental principles.

As the district court explained, Rambus” pateni-infringement claims *are but
the end game of the fraudulent scheme Rambus perpetrated during its membership
with JEDEC.” A12204, Rambus’ fraud will continue to injure Infineon as long as
Infineon is forced to defend its standardized memory products against Rambus

b

patents directed to technologies incorporated in the JEDEC standards as a resuli of
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Rambus’ fraud. A12205, 12250. Those lawsuits will expose Enfineon not only to
additional litigation expenses, but also to the risk of inconsistent verdicts. Because
Infineon will not be made whole for its injury from Rambus’ fraud simply by seeking
damages, the district court propetly concluded that Infineon’s legal remedy is
inadequate.

For 2 similar reason, the doctrine of issue preclusion affords Infineon no
adequate remedy against Rambus® ongoing fraud. Assuming arguende that Infireon
successfully asserts issue preclusion in subsequent litigation, Infineon would first
suffer, and be forced to seek damages for, the recurring injuries sustained in
defending against Rambus’ piecemeal assertion of its SDRAM and DDR SDRAM-
related claims. A12206-09. Accordingly, the district court properly concluded that
“the more effective and efficient remedy is to prevent Rambus from bringing those
fraudulent suits from the outset.” A12206 n.8,

B. THEDISTRICT COURT'S INJUNCTION IS SUFFICIENTLY SPECIFIC AND
DETAILED To CoMPLY WITH RULE 63(d).

Not only was it necessary, but the district court’s injunction was fully
consistent with the requirements of Rule 65(d). The detailed, four-page injunction
identifies four discrete technologies in Infineon's JEDEC-compliant memory

products that are insulated from further Rambus infringement claims. A12215-18.
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Rambus’ characterization of those technologies as “fatally non-specific,” Rambus
Supp. Br. 9, borders on the frivolous, since all four technologies are discrete and
well-known in the memory industry. Al12625-27, 12681, 126%0-91, 12802, 12806.
Rule 65 is pot an invitation to engage in semantic deconstruction.’

Likewise misplaced is Rambus’ contention that the district court erreneously
granted injunctive relief regarding subsequent revisions of the J'EbEC standards that
retain the aforementioned four technelogies “without substantial alteration or
modification.” Sez Rambus Supp. Br. 9. The district court’s language is nc more
general than necessary to prevent Rambus from exploiting trivial modifications of the.
JEDEC standards as a way of continuing its litigation war on [nfineon. Indeed, the
injunction entered here is as precise as the iryunctions routinely issued following an
adjudication of patent infringement, which courts read te prohibit the infringer from

mzking, using, or seiling both the infringing device and “other devices which are ne

? Rambus suggests, in passing, that the injunction vielates Rule 65(d) because it
mentions the JEDEC standards in idenrifying the ciaims subject 1o the injunction.
See Rambus Supp. Br. 9. Rambus’ argument fails because the injunction's
identification of four specific technologies is sufficient, independent from any
reference to the standards, to “describe in reasonable detail . . . the act or acts sought
to be restrained.” Fed. R. Civ. P. 65{d). If anything, this reference to JEDEC
standards clarifies, rather than obscures, the injunction’s scope, and gives Rambus
meore than adequate notice of what the injunction prohibits—which is the whole point
of the rule. See, e.g., California v. Campbell, 138 F.3d 772, 783 (5th Cir. 1998).
Indeed, Rambus' own proposed injunction also expressly “Incorporated” the
standards, in defining the claims to be enjoined. A17457.
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moare than colorably different therefrom.” See, e.g., KSM Fastening Sys., Inc. v H A.
Jones Co., 776 F.2d 1522, 1526 (Fed, Cir. 1985).

C.  THE DISTRICT COURT’S INJUNCTION IS NOT QVERBROAD.

It is well established that district courts enjoy broad discretion to craft an
injunctive remedy appropriate to a particular case. See Richmond Tenants Org., Inc.
v. Kemp, 956 F.2d 1300, 1308 (4th Cir. 1992). Here, the injunction properly bars
Rambus from enforcing certain patent claims against certain Infineon memory
products. The relevant Rambus patent claims are (1) the asserted elaims of the four
patents-in-suit, {2) the claims of the *327 patent, and (3) any other claims directed in
whole or in part to one of the four enumerated technologies. The relevant Infineon
memary products, in turn, are (1) devices conforming to the JEDEC SDRAM or DDDR
SDRAM standards, and (2) devices conforming to any subsaguent revision of those
standards that retain the four enumerated technclogies of the prior standards.
Because the injunction is no broader than necessary to remedy Rambus™ fraud, the
district court did not abuse its discretion in entering it.

First, the injunction properly extends to the assertzd claims of the four patents-
In-suit and to the clahns;f the '327 patent. As to the patents-in-suit: altbough the
continuation and divisional applications for those pater:ts Were filed after Rambus left

JEDEC, all four patents ¢laim priority throngh applications filed during Rambus’
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JEDEC membership, which Rambus improperly céncealed. A162,16512. Moreover,
as the dismet court noted, Rambus should be prohibited from asserting any patent
claims directed toward features of the JEDEC standards that were adopted because
of Rambus’ fraud, regardless of when the underlying patents were actually filed.
Al2251-56. As to the '327 patent: as discussed above, see supra Statement of the
Cage and Facts, Infineon introduced evidence that Rambus deliberately omitted the
*327 patent from the list of issued patents attached to its JEDEC withdrawal letter,
even though that patent was the only issued patent Rambus believed would cover
SDRAM or DDR SDRAM. The extension of the injunction to that patent was
therefore appropriate.

Second, the injunction properly extends to any other ¢laims directed in whote
or in part 1o cne of the four enumerated technologies. As the district court noted,
those four technologies were included in the JEDEC standards because of Rambus’
fraud. A12247-30. The injunction’s “in whole or in part” -;lause therefore simply
reflects a valid exercise of the distriet court’s authority to award Infineon complete
relief. Indeed, removal of the “in whole or in part” clause would eviscerate the
injunctive remedy. Ramk;us’ nondisclosure did more than give rise to the impressicn

that the enumerated technologies, standing alone, were puilic-domain featvres: it also

represented that the four technologies were public domain as incorporated in
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JEDEC-compliant SDRAM—that is, in combination with any of the other
technologies that the SDRAM standard comprises. Without the “in whole or in part”
language of the injunction, Rambus would be permined to sue Infineon for
infringement of any patent claim ¢combining any of the four technologies with any
other SDRAM feature—which would render the resuiting injunction a dead letrer.
Third, the district court properly applied the injunction to suits against any
Infineon devices conforming to subsequent revisions of the JEDEC standards that
retain the four enumerated features of the prior standards adopted as a result of
Rambus’® fraud. JEDEC standardization is an evelutionary process, in which later
versions of standards incorporate and build on technological feafures first
standardized in earlier versions. Al2226-27, 12253, Although it may be
theoretically possible that, in future standards, JEDEC will eliminate the four core
SDRAM technologies standardized as a resuit of Rambus’ fraud, that fork in the road
has in realizy long since passed. A12253.54. Relying on the JEDEC SDRAM
standard, [nfineon, like many other memory producers, has developed products built
around those four core technologies. /4. Moreover, producers of the componentis that
interact with IEDEC-cuﬁ;pﬁant memoaries have likewise developed products that

depend on those technologies. A4251-53, 12247-50. -The injunction therefore
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properly includes products conforming to subsequent revisions of the JEDEC

standards.

Fourth, the district court properly appked the injunction to suits against
Infineon’s devices that conform to the JEDEC DDR SDRAM, as well as the .SDRA_M,
standard. As the district court found, the DDR SDRAM standard was built starting
with these four core SDRAM technologies as its foundation. A12238, 12244-43,
12253. Should Rambus obtamn patents élaiming DDR SDRAM-related technologies
independent from any of the four technologies incorporated in the SDRAM standard
as aresult of Rambus’ fraud, then Rambus remains free to enforce such patent ¢laims
against [nfineon’s DDR SDRAM products. But if Rambus were allowed 10 sue
Infineon for its DDR SDRAM products on patents with claims to any of the four
enumerated technologies, Rambus would be able to cash in on its fraud, smee any
infringement of those patents would have resulted from Rambus™ fraud. The
injunction properly bars Rambus from profiting on its fraud in this manner.

V. THE DMSTRICT COURT ACTED WITHIN ITS DISCRETION IN AWARDING
ATTORNEYS' FEES AND COSTS T0O INFINEON.

Ramhus” appeal of the award of attormneys’ fees is meritless. In its two-page,
conclusory argument on the issue, Rambus i gnores virtually all of the detailed facrual

findings in the district court’s 52-page opinion, Rambus fails even to mention the

54



court’s findings-that Rambus concealed and destroyed relevant evidence, Al26-27,
129; that Rambus executives gave false testimony on material issues, which they
would later meekly attribute to “memory lapse[s],” A128; and that Rambus' discovery
responses were inexcusably inaceurate, id Infineon is entitied to fees both on its
fraud clﬂ-im, under Virginia common law, and on Rambus’ patent-infringement claim,
under 35 U.S.C. § 2&5.

Rambus® argument against the award of fees for the fraud verdict lacks
suppori—to the extent it consists of anything more than the unremarkable proposition
that the fee award must be reversed if the fraud verdict is reversed. See Rambus Br.
-4 7. Under Virginia law, a court has discretion 1o award fees in a fraud suit. Prospect
Dev. Co.. v. Bershader, 315 §.E.2d 299, 301 (Va. 1999), The distnict court properly
exercised that discretion here, finding that Rambus’ fraud was deliberate, spanned
many vears, and affected an entire segment of the memory industry; that the award
of fees was necessary (o impose on Rambus the cost of the fraud it commutted
“wantonly and maliciously”; and that Rambus took a “global, comprehensive . .
defend everything and deny everything” approach, inflating Infineon’s litigation
gxpenses. Al49, Rambus now appears t0 suggest that these findings are disputed,

but ignores the decisive rejection of Rambus’ view of the evidence both by the district
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court and by the jury, which even awarded punitive damages for Rambus’ egregious
conduct.

Rambus’ frandujent conduct also supports the award of fees under section 285,
See Zodiac Pool Care, Inc. v. Hoffinger Indus., inc., 206 F.3d 1408, 1417 (Fed. Cir.
2000). As the district court recognized, Rambus’ fraud “was integral to producing
the patents-in-suit.” A120, Rambus knew that its patents were “inextricably tied” to
its fraudulent conduct at JEDEC, id., and “consciously and deliberately violated™
JEDEC’s disclosure policy by concealing its pending and issued patents, 4122-23,
The fee award can be affirmed on this basis alone.

Rambus’ sole argument for reversal under section 283 is thﬁt its claim

constructions were “legally defensible.” Rambus Br. 47. That argument, however,

‘does not begin to excuse Rambus’ bad-faith litigation strategy and fraud. From the

outset, Rampus' strategy was to maximize the cost of Infineon’s defense to Rambus’
baseless claims. Thus, Rambus asserted 57 claims from four patents, and insisted on
pursuing 56 of those claims of i;jﬁ'ingement at trial even after the district court had
issued its claim-construction opinion. A117-18. After insisting that it could prove
s case, Rambus wait;ﬁd until mid-trial before requesting reconsideration of the
court’s constructions. Jd Indeed, Rambus does not even rebut the disirict court’s

conclusion that Rambus' decision to proceed “cannot possibly be said to have been
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made in good faith,” /2 Coupling this bad faith and fraudulent conduct with the
distict court’s factual findings of extensive litigation misconduct (which are
unchallenged on appeal), the district court did not ebuse its discretion by awarding
Infineon atiorneys’ fees.

CROSS-APPEAL

L THE DISTRICT COURT ERRED BY REFUSING TO ENJOIN RAMBUS FrROM
PURSUING ALL PATENT SUITS PREDICATED ON RAMBUS’ FRAUD.

The district court acknowledged that injunctive relief was necessary and
appropriate to restrain Rambus from benpefiting from its fraudulent conduct, but
excluded foreign litigation {including a pending lawsuit against Infineon in Germany)
from the scope of its injunction. A12196-12202, The court did that notwithstanding
1ts finding that the German litigation was an integral part of Rambus® scheme: “Patent
infringement suits such as this one and the one in Germany, according to the proof
at trial, are but the end game of the frandulent scheme Rambus perpetrated during its
membership with JEDEC.” A12204 (emphasis added). The court conciuded that it
couid not enjoin Rambus from pursuing the German litigation without first making
“a threshold finding of jdentical parties and issues,” A12199, which would require

the court 1o “conduct an evidentiary hearing in order o determine the scope of the

w -

claims in the European patent,” A12201.
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The conclusion was incorrect as a matter of law. And, because that conclusion
was the basis for the court’s decision to exclude foreign litigation from its injunction,
this Court’s review is de novo, and reversal is warranied. Seg, e.g., Williams v. United
Stares Merit Sys. Proi. Bd, 15 F.3d 46, 48 {4th Cir. 1994} (“This court reviews a
decision pertaining to injunctive relief de novo when it rests selely on a premise as
to the applicable rule of law, and the facts are established or of no controlling
relevance.”); ¢/l Koon v. United States, 518 11.8_ 81, 100 (1996) (“A district court by
definition abuses its discretion when 1t makes an errar of law,”),

The district court here erroneously concluded that an injunction precluding
Rambus from pursuing its fraud through foreign litigation was governed by a ling of

LLi

cases addressing the distinct question ““when a court may exercise its discretion and
enjoiy & foreign tribunal in the absence of a judgment which can be pied as res
judicata.” A12197 (quoting Gen. Elec. Co. v. Deutz AG, 129 F. Supp. 2d 776, 783
(E.D. Pa. 2000)). As the court noted, “[clourts generally will allow parallel
proceedings on identical claims to proceed when the two sovereigns have concurrent
in personam jurisdiction,” Al12199, except where the issues involved in the foreign
fitigation are “identical™ to those involved in the domestic litigation, and other
considerations are satisfied, A12197-98. The court helqmat Infineon could not meet

b

this test, because “the issues involved in the two actions are not identical.” A12200.
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The court thereby missed the point. infineon does not seck to enjoin Rambus
from proceeding with the German action because that litigation is duplicative, but
instead because thar lHtigation is an mtegral part of the fraud adjudicated in this case,
The 13sue here 1s the appropriate scope of the subsrantive remedy for Rambus’ fraud.
There 15 no basis in law or logic to conclude that a court’s power to enjoin other
litigation as a remedy for fraud is limited only to other litigation presenting
“identical” issues. Foreign litigation will invariably involve different legal issues
than domestic litigation because different countries have different laws, but yet it still
may be part of a single fraudulent scheme—as the district court specifically found
© here. A12204 (“Patent infnngement swits such as this one and the one in Germany
.. . are bui the end game of the fraudvlent scheme Rambus perpetrated during its
membership with FEDEC.™).

Thus, the district court had no need 1o “determine the scope of the claims in the
European patent” to decide whether they are “substantially identical” 1o the American
paterit. A12201. All that matters is that Rambus committed fraud by allowing
JEDEC to adopt standards that Ramnbus believed would infringe its patents, and that
Infineon “had designed fts products to comply with the JEDEC standard and bult
rnanufacturing lines in Germany and the United States 1o make those products.”

-

Al94. Whether the accused products gctuafly infringe the Europsan patent is
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irrelevant; even if they do, Rambus must not be allowed to further the very fraud
adiudicated in this case. Accordingly, the district cowurt should have enjoined Rambus
from pursuing the German litigation, and any other domestic or foreign patent
litigation against Infineon's JEDEC-compliant SDRAM and DDR SDRAM products.®

II. THE DISTRICT COURT ERRED IN GRANTING JMOL To RAMBUS ON
INFINEON’S FRAUD CLAIM AS TO DDR SDRAM,

The jury found, by clear and convincing evidence, that Rambus had committed
fraud as to both SDRAM and DDR SDRAM products. Although the district court
denied Rambus’ motion {or H\fl{;‘fL on Infineon’s fraud claim as to SDRAM, the
- district court granted Rambus’ motion on Infineon's fraud ctaim as to DDR SDRAM,
solely on the basis that Infineon “failed to prove, by clear and convincing evidence,
that, before the DDR SDRAM standard-setting process actually hegan, Rambus had
a duty to disclose.™ A203. Even as 1t granted JMOL to Rambus, the district court

conceded that “[t]here was evidence to support Infinecn’s contention that JEDEC

* In any event, even if the district court were comrect in holding that “identical”
185ues are necessary to enjoin Rambus from pursuing the German litigation, the court
erraed in concluding that this standard was not met here. Regardless of the scope of
the relevant patents, Infineon has an identical and dispositive fraud defense in both
cases. Al5224, Indeed, the district court’s conclusion that the German litigation 15
part of the “end game” of the very fraud adjudicated in thas case, A12204, only
underscores that the fraud verdict here should preclude Rambus from asserting any
patents in amy forum against Infineon’s JEDEC-compliant SDRAM and DR
SDRAM products.
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members were obligated to make the requisite disclosure when certain technologies
were discussed at JEDEC meetings from 1992 through early 1996.” A201. Because
the district court failed to view the evidence in the light most favorabile to Infineon,
but instead ignored certain evidence and improperly reweighed other evidence, the
district court’s decision to grant JMOL on Infineon’s fraud claim as toc DDR SDRAM
should be reversed.’

Infineon’s fraud clairm relates to four care technologies that were uhlimately
incorporated into the JEDEC DDR SDRAM fraud standard. Infineon introduced
substantial evidence that each of these technologies was discussed in JEDEC
standardization proceedings while Rambus was a member, Rambus Intentionally
drafted patent claims attempting to cover these technologies, and Rambus failed to
make disclosures about those claims. A8596, 9937, 9966-70, 10275, 10980-11037,
13021-24, 13060-62, 13156-57, 13169, 15918-25, 16081, 16161, 16267-81.

The district court acknowledged that presentations regarding these four

technologies were made to JEDEC while Rambus was a member. A201-02.

¥ In addition, the case should be remanded for the district court 1o broaden its
injunction. Although the injunction currently in place applies equally to Infineon’s
SDRAM and DDIR SDRAM products, it enjoins Rambus only from pursuing patent
suits relating to fechnologies adopted in the SDRA4M standard, and not those relating
to technologies adopted in the later DDR SDRAM siandard: namely, source-
synchronous clocking, low-voltage swing signaling, dual clock edge, and on-chip
PLL/DLL.
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Nevertheless, the district court concluded that Rambus had no duty to disclose
because Rambus was only obligated to disclose proposals that were “aimed at a
standard,” and because, even if the proposals relating to these technologies were
aimed at a standard, the discussions of the technologies occurred in relation 1w
SDRAM, rather than DDR SDRAM, standardization. A202, 204. The court thereby
grred for three rezsons.

First, the court erred by concluding that Rambus had no duty to disclose
because Rambus was only obligated to disclose proposals that were “aimed at a
standard.” In so concluding, the court relied on Reese Brown's testimony. A201-02.
In doing so, however, the court ignored the fact that Brown was shown proposals
relating to the technologies at issue here, was asked whether disclosure was required,
and testified that it was. A]13918.235. When that evidence is taken together, the only
rcasonable mference—and certainty a permissible inference—is that each of the
proposals was in fact “aimed at a standard.™

Second, the court erred by speaking of SDRAM and DDR SDRAM
standardization as if they were two separate processes, only one of which was
ongoing at the time _Lhé four relevant technologies were being discussed. They were
not. As the court conceded, “JEDEC standardization is a2 continuing e ffort, with each

-

technology serving as a building block for later technologies.” A203. The district
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court recognized the significance of the seamless nature of the SDRAM/DDR,
SDRAM standardization process in its subsequent opinion on the scope of the

injunction, where it acknowledged that “the FEDEC SDRAM and DDR SDRAM
standards are organically and fundamentalty related.;’ Al2238,

Third, even assuming the existence of a “separate™ DDR $DRAM
standardization “process,” Infineon imtroduced substantial evidence that such a
*orocess” was well underway before Rambus left JEDEC. Although JEDEC did not
label the next generation of DRAM as “DDR SDRAM?” until December 1996, A200,
Infmeon introduced subsiantial evidence that actual development of the DDR
SDRAM standard began much earlier. For example, Willi Meyer, Infineon’s JEDEC
representative, testified that, from 1993 to 1995 {while Rambus was still a JEDEC
member), JC-42.3 was standardizing a number of different tvpes of DRAM, including
“DDR™: that 1s, DDR SDRAM. A2758. Further, Rambus’ own internal documents
refer 1o the reievant technologies as reiating to “future” versions of SDRAM. |
A16488. The 1995 survey ballot, which featured both dual clock edge and on-chip
PLL/DLL., was presented after adoption of the initial SDRAM standard, for the
express purpese of considering features for the fQMre generation of SDRAM-—which

was later known as DDR SDRAM.
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In sum, Infineon introduced substantial evidence that Ramtus had a duty to
disclose DDR SDRAM-related technologies when presentations related 1o those

technologies were made to the JEDEC standardizing committee. The district court’s
decision to grant judgment as a matter of law on Infineon’s DDR SDRAM fraud
claim should therefore be reversed.
CONCLUSION
The judgment of the district court should be affirmed in part and reversed in

part.
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Rambus Webeast Teleconference June 20, 2002

BOB EULALUL Thank vou and welcome evervone to this mid-quarter conference call
from Rambus, Inc. Thanks for calling in on such short notice. My name is Bob Eulau. I'm the
Rambus Chief Financial Officer. John Danforth, our General Counsel, and Geoff Tate, our Chief
Executive Officer are joining me today. We have three objectives for today’s call: (1) isto
update vou on the FTC complaint that was filed vesterday; (2) is to update vou on the state of the
other litigation that’s taken place during this quarter; and (3) to remind vou that our corc
businesses are continuing to make very good progress. Our plan is that 1 will update vou quickly
on where we stand for the quarter. John will then update you on litigation for the quarter and
specifically talk about the FTC complaint. Geott will then update you on our core business and
then we'll open the lines for questions. A replay of this conference call will be available for the
next week at 800/945-7471. In addition, we are simultaneously wehcasting this call and it can be
accessed on our website for 1 week, beginning at 4:00 pacific time today.

Before we begin, I need to state that our discussion will contain forward Ieoking
statements regarding the company’s financial prospects, development plans, anticipated product
shipment dates, relations with licensees and other third parties and various other matters, and that
actual resulis may differ materially. Among the reasons which could cause actual results o
differ materially is the peossibility of inadequate shipments of RDEAM memory devices and
controllers for the Scrnj' Playstation IT and the PC Main Memory market, The market response to
these products, any deterioration of the DRAM market ineluding declining prices, any delay in
the devclopment of Rambus based products by licensees, any delay in the development and

shipment of new Rambus products, a greater than expected response in the market to competing



technology, a lack of propress on price and cost reduction by RDRAM supplicrs, inadequate
progress on signing new contracts for RDRAM, Yeilowstone, SDRAM or DDR memory devices
and controllers, inadequate progress on signing new contracts for RaSer Links current licensees
not fulfilling their contract obligations, current licensees terminating their contracts, adverse
litigation decizicons, and other factors which are available in our SEC filings, including our 10K
and 100)s.

Now, for the financial update. We obviously don't have final information for the quarter,
and there is still iime for material changes, but based on what we know today, we don't have any
reason to update our previous top line or bottom line guidance. In our last carnings call that we
had in April for this quarter, we — fo refresh your memaory, we had said that we expected revenue
to be about $23.53 miliion, which was equal to the previous quarter, and we’re expecting earnings
per share at about $.06 for this quarter. We do expect litigation spending to be higher than we
had indicated, but this sheuld not affect earnings per share. 'We plan to have a more in-depth
- financial releasc and conference call for the third fiscal quarter on or about July 11.

But wow, I'll let John update you on litigation.

JOHN DANFORTH: Geod afternoon. This is John Danforth. Given the velatility of our
stock price following the FTC’s announcement of its administrative complaint vesterday, we
appreciate the opportunity today to talk to the financial community and to take questions.

There’s been a lat of press coverage about the FTC's action, much of it focusing on the
FTC’s press release, and its axpressed desire to “send 2 message” to the entire industry about
being “mindlul® of slandard-setting bodies’ disclosure rules- -

Before I address why this i3 a very good message and why the FTC picked the wiong

messenger, [ want to begin by emphagizing four things that the FTC adminigtrative action is not.



First, this FI'C action is NOT based on any conduct alleged to be wrong, bevond what 1s already
at issue in Rambus’ long standing private litigation. To be sure, this case now opens up to
poteatial discovery gencral DRAM market conditions, and all of the JEDEC members who
participated in the JEDEC 42,3 memory subcommittee, That discovery will be useful to
Rambus, But as 10 Rambus® conduct, there are no new aliegations here, At its corg, the FTC
complaint arises out of same 1992 — 95 JEDEC meetings. That's alf of the private litigation that
Rambus now faces, the key part of which is now before the Federal Circuit, and was argued on
June 3.

Second, this FTC administrative complaint does not, ag a practical matter, seern to seek
any reliel that is materially beyond what, in effect, Infineon, which was one of our litigaiion
opponents in the trial in Virginia last year, Infineon already obiained in the case now on appeal
before the Federal Circuit. If the Tnfineon District Court injunction remains in effect as it is now
written, and if that imjunction were to be extended to othor manufacturers beyond Infincon, it i3
not currently clear to me that the FTC is seeking significantly more. Of course, I should note,
the FTC action does pose a potential free rider problem which the FTC may not yet have
considered. By that I mean this: there is a risk that DRAM manufacturers may wish to hide their
own knowledge and eonduet behind the FTC’s complaint. It remains to be seen how the FTC
proceeding will handle the clear evidence that we have in cases we’ve litigated so far, showing
that no DRAM manufacturer made the kinds of disclosures in their patent applications that is
now being demanded afier the fact of Rambus. There is extensive evidence that individual
DRAM manufacturers met w1ﬂ1 us to be taught our technology rextensively studied our patents,
and apenly acknowledged the prospect that Rambus would seek rovalties. Based on that

evidence alone, in addition to all the other evidence we have, we believe that the key DRAM



manufacturers cannot claim reliance on any claimed silence at JEDEC by Rambus. | will be
interesting as time goes on to se¢ how the FTC does or does not accommodate this evidence as
its casze proceeds.

‘[he third thing that this case is not, is that it is not a case that goes hbeyond JETYEC
compliant technology. I want to underscore that. Specifically, this case does not touch Rambus’
RDRAM technology. And it does not touch our new Yellowstone technology or our new RaSer
wchnology.

And fourth and finally, the FTC's administrative case does not appear to have been
coordinated with the Department of Tustice’s criminal grand jury investigation, which was
announced Tucsday ¢vening against certain DRAM maenufacturers, At present, the maticrs
appear to be unrelated. Press reports suggest that the Department of Justice is cencerned in its
criminal inquiry with the major DRAM manufacturers and with the fact that they may have been
perpetraters in price collusion. On the other hand, the F1'C administrative action which was
released during the day vesterday, seems to treat DRAM manufacturers as purported victims.
The FTC action does not deal with price, but with the cost structure of the DRAM industry, Of
course, from our perspective, the DOJ criminal investigation is of great interest. The DRAM
manufacturer collusion apparently alleged in that criminal investigation echoes the collusion that
we beleve existed within JEDEC when they formulated its SDRAM standard to include Rambus
technologies. If also SEEMIS 10 echo the collusion that may have existed, vou'll find out, years
later, when JEDEC changed its characterization of ita disclosure ruiss.

Now, having talked about what the FTC action is not, lst me address for 8 moment what

it is, and why we are not the correct focus for the FTC's legitimate concemns.



Again, the FTC has said that it wants to send a message fo the entire industry about being
mindful of standard-setting body disclosure rules. The FTC concem — and remember the FTC ig
an anti-trust enforcement agency — the FTC concern is that legal monopolies that are granted io
patentholders should not, through the manipulation of a standard-setting process, be improperly

-amplified in scope beyond the market power that the underlying technology weould otherwise
gommand.

[ want to emphasize that last point. The FTC’s issue is not with patents, per se. It is with
the risk that patents will, through improper means, become more powerful than they otherwise
would be,

Now, there are many reasons why Rambus is not the proper messenger, or vehicle for this
message. Students of this case, and [ know that, on this phone call there are probably many, can
mm to the various recordings or transcripts that I understand are on the Imternet that record the
federal circuit hearing on June 3, T want today to focus on just two sets of points.

First, Rambus comphied with JEDEC disclosure policies. Those policies required the
disclosure of issued patents that read on a proposed standard with disclosure required to take
place when the proposed standard was balloted for approval. Rambus did this. A further
assertion of JEDEC, which has been formuiated in large part recently, is that Rambus should
have also disclosed its critical trade secrets. That is to say, its non-public patent applications.
Such a rule, if it had existed, woild be within the extreme minority of standard setting bodies.
Fven today, ten years after the fact, only about 10% of standard setting bodies require that any
applications be disclosed. In any event, the only document from JEDEC given to its members
and showing such an unusual disclosure requirement, shows that that the disclosure requirement

contemplated by JEDEC was very limiled. It did not exiend to Rambus, It only extended to



those JEDEC members who allfirmatively promoted technologies for inclusion in the standard.
JEDEC called those members first promaoters, and it raised this issue in the context of a litipated
dispute, where g first promoter apparently ricked Rambus into including a technology that that
promoter pushed into a standard,

Rambus never mads any such promotion. [t presented no technologies. It was invited to
attend JEDEC and did not push its rechnology into indusiry standards. Tt was only there hecause
this was a quartcrly gathering of its potential customers, These DRAM manufacturers were the
very same companies, who were the only market at that time — or the eritical market st that time,
— for Rambus technology.

[ would point out four further details of this part of the case — that is, the part of the case
that deals wiat is on appeal at Lhe Federal Circuit and whal has been Litigated in the privale
cases.

First, those of vou who have looked at the FTC complaint, you'll see that it liberally
guotes from a document, the JEDEC chairman’s manual, and that that was never given to
Rambus. And from all appearances and from JEDEC testimony in the past, was not intended to
state: the JEDEC disclosure policy, That document is called the Chuirman’s Manual. Tt was nol
addressed to the members, and never was given to my understanding to Rambus, except years
later in discovery.

There was another manual, it's called the Mv:mEars’ Mamual. Rambus did receive the
Members’ Manual, The Members® Manual, in 1994, very late in the day, did require the
disclosure of applications, but only by promoters, first presentefs. Peupie like the people in the
case that bothered JEDEC previously, Rambus did not fall into the category of first presenters.

[t made no promotions.



Second. Rambus is not the only company that interpreted JEDEC rules this way, or acted
in accordanc; with such an interpretation. First and foremost, fet me say: JEDEC officials have
testified that the JEDEC rule is identical to the rules and policies of an umbrella standard-setting
organization called ANSI. ANSI has recently testified to the Federal Trade Comrission that its
policies do not require the disclosure of applications by anyone.! In addition, in the four vears
whizn Rambug allsmded JEDEC, only six out of hundreds of applications filed by DRAM
manufacturers, were disclosed to JEDEC. Six. All six were disclosed by fizst promoters, first
presenters.

The third detail is this: although the Federal Trade Commission has struggled with the
task, to date they have not identified to us, nor can they identify, a single undisclosed Rambus |
patent that actually read on the SDRAM standard. That is why, when you look at the complaint,
it tallcs about applications believed te read on the standard. Or that arguably, or purportedly read
on the standard. In fact, there were no applications held by Rambus that, if issued into a patent,
waould have mﬁuired a license from manufacturers who were trying to caomply with the JEDEC
standard. I should say, what I'm talking abour here is, the key JEDEC aim, which is that they
want o know what patent claims there are that would require a license for the standards then
under consideration. So again, Rambus has ne undisclosed apphications that would have
required a license in order 1o practice any JEDEC standard that was proposed or passed while
Rambus was a member, _1_992 — 1995,

Fourth, 1 want to touch on a particularly unatiractive feature, in my view, of the FTC

allegations, and that's something they picked up directly from the DRAM manufaciurers in our
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private litigation. That's an allegation of document destruction. Tn today’s waorld, post-Enron,
given what happened in Houston, that’s a very serious allegation. We take 1t seriously. I called
it in the press the allegation du jour, but I don’t mean by that phrase to give it any less weight
than it deserves when it’s appropriately raised. But it"s been raised here by Rambus’ Litigation
appenents and it's been echoed by the FTC when there’s no factual basis,

Rambus went public in May 1997, After that, it began to change its internal policies the
way public companies de, and it adopted a document retention policy which it implemented in
July of 1998. That was almost a full year before we challenged anyone for violation of our
SDRAM patents. It was months before we even filed any of the patents which we later sued on
with respect to SDRAM. I'm focusing on this bacaunse it's not an atiractive thing to say —
documents were destroyed and we wish we eould have read those documents. But from further
inference that Rambus knew that it was doing something wrotig, or destroyed deguments in
anticipation of litigation, is haseless.

I want (0 finally turn o a second set of issues. This is my final set of points, which is — if
you go back 1o the main and legitimate concem of the Federal Trade Commission. That concern
is that parents not get more power than they 're otherwise entitled to, through some kind of
shenanigans in the standard getting process. Now, I've just discussed some of the reasons why
there were no shenanigans by Rambus., But I want to focus also on the second part of the
concern — thal is to say, even if vou accept the characterizations of the FTC complaint and you
accept the proposition that there was something wrong at JEDEC, the pext question that you
have to ask in an antitrust proceading is, did that give Rambus technology power beyond what it
otherwise would have had? Decause those are the two parts. [n antitrust parfance what that

means is that there both has to be an improper action (violation of the JEDEC rules) and in



addition {T'm assuming that’s adequate under thﬂ- antitrust laws), and in addition thers has 1o be
market impact, or competitive impact.

In this case, for 2 number of reasons, and T won’t take a lot of titme on this call with them
— it is admitted that Rambus technology was revolutionary in its impact on the market. It wasn't
revolutionary because it was standardized. In fact, parts of Rambus technology were imported
into the standards because they were so umportant. And that happened even after Rambus leR
JEDEC and put JEDEC on notice that there should be no reliance on Rambus’ silence and that
Rambuy wonld assert its patents and after JEDEC acknowledged in its minutes that Rambus
might be secking rovalties. Even after all that cecurred, JEDEC went back to the package of
technoelogies that Rambus invented and took more of them and incorperated those additional
features into new standards, affer Rambus left.

since the JEDEC meetings there have been many, many, many — I think in the 100s — of
articles and research papers done by people looking at this fleld. No one has come up with a
better set of solutions to the problem of having main memory keep pace with the data needs of a
CPU. And certainly no one has corne up with a solution which is so scalable as the solutions that
Rambus had — vou can just look at our current roadmap to see what that means, 1 think if you
alao look at the current trade articles, that is to say, Tom’s Hardware and other review articles,
you'll see that the importance of onr selutien is more and more recognized in the prass. So the
sccond picce of the FTC tost, that 1s to say, did we gain somce market power that we did not
deserve, we believe cannot be satisfied here.

Again, let me close by saying that we think that the BTC is legitimately concerned with a
teal 1ssue — it's an issue that's getting a lot of attention now. There ve been conferences in

Washington and ABA section meeting and the FTC itself held a half-day hearing abomt standard



setting. It's an interesting issne becanse it involves the intersection of antitrust [aw and
imtellectusl properly nights; it's a good messaye that the FTC wants to send, that people should
be mindful of the rules. But Rambus was mindful of the rules, and the ouly way you can charge
Rambus with a vielation in this case is to stretch those rules beyvond recognition

With that, I'm going to hand the microphone over to Geoff Tate, our CEOQ.

GEOFF TATE: Thanks John, and good afterncon everyone. | want te focus briefly on
our core business, which is innovation, Litipation iy ne.ceasar}' to profect the hard-earmed
inmovations we’ve made, but it's really important to realize that Rambus was and is a technology
leader. The innovations in the suits in question and the matters involved in the FTC suit po back
fen vears, but Rambus did net stop innovating ten years age. Rambus chip-to-chip /O solutions
have improved the lives of tens of millions of consumers. Every PlayStation IT uses Rambus’
RDRAM interface technology 10 deliver the world's best and the highesi volume gaming
expericnce into living rooms worldwide. Tens of millions of these systems have been sold, The
fastest PCs in the werld today are similarly fueled by Rambus’ RDRAM interface technology,
now runming at up to over 1 pigahertz data rates. Millions of PCs have been sold using RDRAM
technology. As well, our technology is in dipital TVs and digital set top boxes, light projection
syslems, switches, rouiers, workstations, supercomputers, and more.

We're a world leader in technology and innovation. We started in 1990, we proposed a
500 megahertz, revolutionary DRAM technoiogy. Under NDA we tanght the industry from
1590, 1991, 1992 about our technologies and publicly launched the 500 megahertz first Rambus
DEAM in 1992 at a 4 meagabit level with ‘T'ozhiba in their standard CMOS process. Producis
have been shipping wsing Rambus DRAM since the mid-90s, beginning with Silicon Graphics

and Nintendo 64, and we’re continuing to improve the performance of Rambus DRAM. 1066



megahertz today; 1333 megahertz is our next roadmap step, and as weil wider faster moditles —
the fastest modules in the industry,. When you compare Rambus technology for memory
intertace, we are well ahead and have always been ahead of the competitive altematives. And
we haven't slopped thers.

In the consumer space and communication space, the extreme performance customers we
have have been asking for something even faster, and we will be rolling cut and describing our
technology for Yellowstone in mors detail shortly at a Rambus developers’ forum. Yellowstone
is our next generation memeory interface technology. It will not replace Rambus DEAM, which
15 the preferred solution for PCs and main memory, bul for those customers who wail (he
maximum performanece out of just one or two DRAMS, they'll get it in Yellowstone.
Yellowstone data rates will start at 3.2 gigahertz and will scale up from there. This is
performance that again is unparalleled by competitive alternatives that are being discussed in the
market today.

As well, we have developed our first non-memory ioterface technology, which we call
RaSer, our serial link technology, We have three gigahertz technology available now and sells at
TSMC for 6.1811 and 0.13p. As weve discussed, our three gigahertz RaSers have already been
integrated intwo several customer products, some of which have been publicly announced, and the
first systems of which should go info mass production later this year. But Ra%er has always been
about technology leadership as well. We expect to be leaders in moving serial link technelogy to
6 gigahertz and then 12 gigaheriz data rates. These technologies are now in the advanced stages
of development at Rambus and we will be making public announcements showing our progress
in |hese argas in the future, and we are very pleased with our customer interest in our high-speed

RaBer technologies as well a5 what we've seen in interest in our Yellowstone technology.



Finally, we are developing further fechnologies in addition to that which we haven’t yet
publicly disclosed, but we hope to [ater on. We're a2 company that’s small, if you lonk at our
number of people (175} aimost all of whom arc cngineers, we have an incredible amount of
technology we've developed; an incredible patent portfolio. I'm really proud of our team amd the
accomplishments that we’ve made. Our busingss is about innovation, and we're excited about
our future,

S0 Bob, I think wed like 1o open now to questions.

Yeah, we'll take questions; the operator can come back.

OPERATOR: Thapk youw, sir. At this time f vou wonld like to ask g question, press star,
followed by 1 on your touch-tone phone. You will be announced by name when we are ready
for your question. Again, at this time if you would like to ask a question, press star, followed by
1. One moment for the first question. Mark Edelstone, you may ask vour question, please state
YOUr COMpany name.

MARK EDELSTONE: It's Morgan Stanley, good afiemoon guys, thanks for doinp the
call today. I had a few questions, probably for John, is my guess; first of all, John, could you just
kind of walk us thrﬂﬁgh what the timeline might look like here for the FI'C complaint 2nd what
the milestones would look like between here and litigation?

JOHN DANFORTH: Sure. 1t's hard to know until we have our first hearing before the
ALY, and that hasn't even been set yet, but let me give vou my best guess, There’s 20 days to
answer the complaint when it's been formally served; I don’t think that’s happened yet. After
that there’ll be a meeting with the Adimiristrative Law Jndps armd there’ll be 2 discussion af that
hearing about motien practice, whether or not we're going to — well, anyway, you know, ia;w and

motion practice and all the discovery needs. As [ said in my remarks, we think there's going to



be significant discovery that we will want. My guess is, and this is kind of back of the envelope,
first ent, is that given the amournt of work that needs to be done, it"s just not realistic to think that
there's going to be a substantive hearing or evidence heard in this case when the FTC has
proposed, which 1 think is, they proposed September. | think that first or second quarter of next
yeat is more likely, and actually [ would think that & case of this magnitude, you would normally
take six months fo a year just for the discovery, In any event, [ don’t ses this case being tried
before the Federal Cireuit issues its ruling. For those of you who've followed the case clogely
know that that hearing went, we think, well for Rambus, and owr optimistic sense is that we'll get
a ruling, maybe as early as the end of the summer,

MARK EDELSTONE: John, your comment on the amount of discovery that Ls necessary
here, you seem to be suggesting that the discovery here could be somewhat ditferent than the
discovery that we've seen in the Infineon wial in Virginia. Can you just walk thremgh again why
the discovery process would be different?

JOHN DANFORTH: Sure. There are a number of people sitting around the table at this
particular subcommittee; I think, my guess is 30 or 40. Each ol those companies represented
around the table had their own patent applications, which weren’t disclosed. And we're entitled,
I helieve, to take discovery as ta what those were and why they weran't disclosed and what the
understanding was of each person sitting arcund the table was. The assertions against Rambus
make that discovery very-itnportant, because onnthe point, and on some other issues, too,
unkly, we're being ﬂ]ia:gﬂd with what you have (o point {0 oral understandings to substantiate
the position the FTC has taken. You can’t rely on any documenis given to the JEDEC members.
So if they're going to charpe us with violation of an oral understanding, well then, by golly,

we ‘e entitled to figure oat who had that understanding and how they got it, and whether or ot



they behaved with their own applications in accordance with that understanding. S that’s one
big piece of discovery.

Ancther one is, what's happening in the broader market? Antitrust cases deal with
markets, and even though this wasn’t quite as relevant in the private litigarion, it is relevant here
to figure oul what kind of market impacl there was; what other tesearch was being done, in other
tcchnelogies, why other technologies weren’t pursued — that kind of analysis. It's a fair amount
of work.

MARK EDELSTONE: Did vou not, in the discovery that’s been done with Infinecn, and
[ assume there’s been some level of discavery with Micron and Hynix as well in those
litigations, was ihere jusl not the abiity to look into what patent applications those (hree
companies had while they were members of JEDEC?

JOHN DANFORTH: Actually, we found out a lor about Infineon and Micran, we’ve not
vet done the work in Hynix, because that case, as you knaw was stayed pending the outcome of
the Federal Circuit Court of Appeals. But in Infineon and Mieron, the information we found was
extraordinarily helpful ~ we found scores of Micron applications that appeared to have been
disclosable under the standards that Micron i3 asserting againat us, and that we presume that the
FTC is poing to assert. So, based on what we’ve seen both from Infineon and Micron, there’s a
wealth of vseful information there.

MARK EDELSTONE: OK, so I guess this just brings up the other question I had here is
on your defense plan with the FTC, vis-a-vis the type of deferse (hat you used or olTense,
hewever you want to look at it, in the Infivieon trial in Virginia - it sounds like your game plan is
completely different. which obvicusly would be a good thing, but I wonder if there’s anﬁhjng

¥ou can snare there at all, if that doesn’t create a compromising position for you.



JOHN DANFORTH: Well, I won't compromise my posilion o much. You know,
Mark, T would say this. I think in Virginia, we went into that case thinking, this i3 a patent case.
And we prepared for a patent case. And I wasn't there at the scene, bur my sense is that there
was a great deal of surprise abont the way things unfolded, and there were significant documents
from Infineon that came in literally under the door at 2:00 am. in the moming, that there was ne,
I think, real opportunity to folflow up on. 1I'm speaking particularly of the infamous “deadly
menanee’ memo where it was clear that Infineon bad been studying our patents and was trying to
figure out strategies to neﬁtmlize our technelogy. Iden't think we ever got a full and fair
opportumty to discover what was behind those memos. The other thing is, I just don't think that
the team was really expecting the set of JEDEC allegations to be given the eredence that they
were given. Similar allegations had been raised before, in the Hitachi case, which was liligated,
and Hitachi folded ap their tent and took a license like evervbody else, umtil thess three cams
along, 8o Tdon’t want to cast aspersions or compromise positions for all that was done in the
past, but we're gomma be doing things very differently going forward.

MARK EDELSTONE: QK well, U'm glad to hear that it sounds like you'll be a bit raore
picpared this time around, so that’s great for the company. Just a last question, John, there’s the
issue that is raised in the chairman and the members’ manual on the [abel of having a company
be known as a first presenter (the term youn used). In those documents are there actuzlly
companies that are listed as first presenters, and labeled accordingly so that everybody in the
committee knew of their status?

JOHN DANFORTH: In (he minutes, JEDEC was a committee founded and run by
engineers, not lawyers, but like pood engineers, they tock preat notes, and they put all their notes

into these extensive minutes, which they typed up and distribtuted to everybody. I think maybe

L



even put on the Internet. The minutes make clear that every time an application was disclosed,
the party disclosing it was a first presenter, and they couid copy the presentation.

MARK EDELSTONE: OK, great, well thanks a lot, guys, for doing the call and
providing such good, detailed information. (Thank you, thank you.)

OPERATOR: Thank you, our next qustion comes from Mike Crawford. Please state
your company nameg. One moment. Cne moment, sir. {Shall we ge on to another question?)
One moment, sir, I'm having frouble getting ihis line open. (Bob, should you sing for us? I
don’t think the audience would appreciate that. What we’re waiting for is the operator has a
problem clearing the questions line, and moving from one question to another, apparently. We
apologize for this). OK, sir, Mike Crawford, you may ask your question.

MIKE CRAWFORD: Is this line open? (Yeah, we can hear you, Mike). Okay. How
many JEDEC members signed nondisclosure agreements with Rarmbus?

JOHN DANFORTH: Well the numnber is in excess of three dozen, I belisve, We have a
list that we use in court from time to time; it's a temarkable list. It began in 1989,

MIKE CRAWFORD: And docs that not play into their knowledge of what your
technology was at the time?

I {}HH DANFORTH: Oh, yeah, we not only gave them the specifications for the original
patent application which people on this call probably know that patents have two parts — the
specifications and the claims. and the specification iz supposed to teach the industry afl of what
vou have or what you ere doing, and then later in the day you can only amend the claim if it’s
fully supported by the specification as read by someonepraeticéd in the art. So we not only gave
them the specification, but we actually sat down with them - indeed, it was the inventors to a

great extent, who went out on these trips, sat down with themn, and walked them through what we



were doing and why it was important. And the inventors, with a little bit of local color, but T
think, given the events in the last couple days it’s useful to kind of look back with a little bit of
humor, when Mark Horowitz went out and tried to explain to people why this was an important
set of technologies and why the market was geing to demand il, he was ridiculzd on many
occasions, and people said: no, you know, it's too complicated, we can’t use these features in
DRAM; we have to keep DRAMSs dumb and simple; and then, over fime, they’d go back to the
specification and pick up more and morg pieces and put them into the JEDEC standard. So we
still have a little bit of a sense of irony here, not a huge sense of irony, but a little sense of irony
about just how that all turned omt.

MIKE CRAWFORD: OK, and then regarding the extent of any, if at all, cooperation or
comnunication between the DOJ and FTC — do you have any [urther thoughts or comments on
that, whether they're gorma get together at all in this?

JGHN DANFORTH: Well you know, I mean, city blocks in Washington are really long,
and there are about 4 or 5 of them between the two buildings. So —~Idon’t know, I don’t mean to
be facetious, it is an interesting coincidence that the DOJ criminal investigation, gets publicized
Tuesday night after the markets were closed, and then, Wednesday morning, the FTC issued its
press release about us. But we don’t know yet, and [ don’t think we're going to be able te find
out for awhile, what the full scope of the criminal investigation is. And, as you know, criminal
grand junes arg kept in extraordinary scereey. I have friends at the U.S. Attorney’s Office, but
they’re not returning Iﬁy calls about this, and they shouldn’t.

MIKE CRAWFORD: OK. And then, finally, Iihink that you did, that you went over the

core part of the FTC’s complammt. In reading their complaint it scems to me that they might also



be trying to at least imply that your wide bus patents shouldn’t have been able to claim prionty
from the ‘898 ortginal patent. Do you get the sense that they're trying to imply that?

JOHN DANFORTH: You know, 1 don't know if they're trying to imply that or not, but
il you remember, if you read the transcript from the Federal Cirenit hearing, which many people
did, and there were also MPJ recordings on the Internet, there’s a great moment in the hearing
whete Judge Rader turns to Richard Taranto, our lawyer, and he says, “Well, if vou take away
the narrow Rambus multiplex bus how can you claim that any of this is valid or Innovative?™
and Richard said, well, vou know, it was not only granted by the PTO but we’ve never had an
opportunity to litigate that issue and we'd love an opportunity. All I can say to you is that the
PTO has repeatedly issued continuations and amendments to the patent over and above all of the:
prior art that anybody has ever cited against us. So that’s the question you asked me; you're
asking mc, gec, you can take away the special Rambus bus, doesn’t the prior art invalidate yow
patent, and the only thing I can tell you is, the PTO doesn’t think g0, and they ve looked at all the
pricr art that's been cited. PTO is the paten{ and trademark office.

MIKE CRAWFORD: Right, se does the FTC have any jurisdiction in this arca?

JOHN DANFORTH: Well, I'm glad vou asked the question in that way. [ would say
this, no. Simply.

MIKE CRAWFORD: OK, thank you.

JOHN DANFORTH: Thanks, Mike

QOPERATOR: Thank vou, we have a further question from John Cross; plcase state vour
cOompany name. .

JOHN CROSS: Morgan Stanley; thanks very much for the opportunity. I wanied 10 -

one point and if you could help, ope thing that was at issus was that the sign-in sheet and — that
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was presented. perhaps at an overhead projector at the start of the JEDEC meeting and the
waording there — is that an issue here relative to the disclosures?

JOHN DANFORTH: It should be. We keep pointing them to this sign-in sheet after the
averhead slides, because if you read those, those refer anly to patents which are required, issuzed
patents, which are reguired to be licensed to practice the standard. And oor view is = it's furnmy,
ong of the reporters yesterday asked me, is all of this fair, what Rambus did? And I almost hit
the roof. I said, you know what? We went to 16 meetings; at every meeting we saw the same
slides: we had the same sign-in sheets; we were shown hundreds of ballets {glthough we only
voted on 4); all of them referred only to issued patenis — the slides, the sign-in sheets, the ballots
— [ mean, what’s fair is you should be able to, vou should be entitled to rely on that. And what
the other side is saying is oh no, no, at the beginning of every meeting what they said was, even
though all these documents thal we ve been giving you for 16 meetings, say patents, realty they
mean applications. Well, that's a huge leap. A huge leap. | mean in our business applications
are trade sect-ets. They're not public, and they are closely puarded, and in the standard setting
industry as a whole, even today, some Berkeley professor made this study, recently reviewed a
bunch of standard setting body rules, and then he presented the results of his research to the
Federal Trade Commission, ironically, in 4 hearing a couple months ago, His analysis was that
even today, ten years later, only 109 of the standard setting bodies require any applications to be
discloged by any members. So to say that there were kind of an unwritten understanding that
whenever we say patents we mean applications — people in our business know that that is a
ridiculous siretch. i. T

JOHN CROSS: OK, thanks. And I guess one thing you're looking for is moving from,

at some point approach companies to go license, SDR and DDR technology — can you help put



the logical link between what was happening in this process to that step of approaching
companies to license the technoiogy?

JOHN DANFORTH: Oh, with what was happening at JEDEC? And then the later
licensing effort? That what you're saying? (Right). Yeah, so there’s a clronology here that's
important. I wen’t go bore you with all the details, but the fundamental fact is this: when we got
to JEDEC we saw that our innovations were being used by the standards, we tried, but failed, to
protect ourselves by improving our patents. For periods of time we thought we had improved
our patents to cover these lechnologies by filing applications that better understanding — in fact
we failed. We did a bad job; the company was 20 people; we were focusing on other things, and
none of those JTEDEC era appications actually read on the standard.  Although you can find e-
mails wherc peopic optimistically said, T believe they do, but you can’t actually point to an
applications with language — this is what we think the F1'C has to do sooner or later — is not rely
on e-mails, which is what the case in Virginia was about, by the way, you didn’t see in the
closing argument in Yirginia any actual application; you just got e-mails charactcrizing
applications. But we don't think that at the end of the day anybody can actaally point to an
application cause there were none, while we were at JEDEC, that acmally read on the standard.
Why? Because, frankly, we didn’t do it right, and it was not an easy job. Later, we hired a new
lawyer (I’m talking about undisclosed applications, “‘cause there were things that were disclosed),
but later, we did hire new lawyers, including a terrific fellow who had great expericnec, both as a
patent lawyer and speciﬁcally to the DRAM buosiness; he came on board; he said vou know what,
and he wasn't looking at JEDEC, he came aboard in *98; [ beliéve, thereabouts, so two years
after we left JEDEC he comes aboard and says, you know what? There are products shipping

today, not looking at ihe siandard but looking at the product shipping, there are products



stipping today that really usc the stuff that is in your specification from lﬂ?ﬂ. You should go
back to that specification and improve your claims. So beginning with his appearartce here, his
retention by the company, we started to po back in time and say, let’s try itagain. Let's go look
at thar again. But there’s 2 big gap in time there; it's most clearly delineated by when this new
lawyer showed up.

JOIIN CROSS: Okay, but did the bearing of participating through the JEDEC process
and then leading to that - I meaa, isn’t that sort of cause and effect? (I'm sorry, I don't
understand. ..y In terms of if vou started off going through the process in 1990, we set the
specifications as we go discover that, I guess the guestion would be between 91 and 95, were
there ather amendments in that, that there weren't amendments?

JOHN DANFORTH: We were trying to make amendments. Okay? We tried to. Let me
go rodl a little bit and do a little bit of a corporate men culpa here; this is unscripted, unrehearsed,
unapproved, but the truth of the matter is, we were so unprepared for the Virginia trial that we
didn't even realize when we started that inal preparation — I don’t think anybody remembered
that there had heen efforts to improve those patents at that time. It was only later when the
lawycer's documents came out in discovery [ think. that people went back and looked at it and
said, oh yeah, we did file applications that had this objective, but it was a handful — a handful of
applications out of hundreds that we filed that were unrelated to JEDEC during the same time
periad, it was not a focus.-And it wasn't well done. Just, poorly done. And if you want to
undaﬁtand it kind of ﬂt.ﬂ’lﬂ patent lawver level, think about it a2 including too many imitations.
1 mean, there were just too many other technologics that those 59.1‘1}' ¢fforts that had to be
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Rambus bus. The Rambus, narrow, multipiex bus was not — was required as a limitation in those
early applications.

JOHN CR{OSS: OK, just to switch gears a bit,

BOB EULALL lohn, we have abont 10 minutes lefi; I want fo make sure we give other
people a chance.

JOHN CROSS: Sure, if [ just have one update on the European litigation.

JOHN DANFORTH: Ok, Suare. It’s on track; there’s no change ip terms of the
scheduling, We're feeling very good about it n;::twithstand:ing Ken Starr’s comments at the
Federal Cireuit. {(Dh, timeline?) The same as we’ve given you before, and so at the risk of —I'd
refer vou back to it — but we expect the results this vear.

JOHN CROSE: Ok, thank you.

JOHN DANFORTH: Thanks John.

OPERATOR: Thank you, we have a question from Wayne Smith, please state your
COMpany name.

WAYNE SMITH: Touchstone Investments. [ just wanted to be clear on this, vou said
that the FTC argument, doesn’t it have to de with anything mere than what's already been
claimed and the stuff that you were found guilty of down in the Virginia case?

JOHN DANFORTH: As a lawver, [ need to correct you. You'rs found liable in a civil
Case. .. -

WAYNE SMITH: So you were found ligble, the stuff you were found liable for n that

-

case, it’s nothing beyond that, right? v

JOHN DANFORTH: Same conduct; it’s exactly the same conduct.



WAYNE SMITH: Okay. And then Infineon doesn't have to pay those rovalties any
more — | guess if you were to lose this case hypotheticelly and you lost the royalties on anybady
else that are paying rovalties for the same stuff they’re paying; how pwuch — what kind of impact
on revenues are we talking about potentially?

JOHN DANFORTH: I'll let Bob handle this, but we are typically break out in great
detail.

BOB EULALL Yeah, we haven't been breaking out our SDRAM and DDR royaltics in
the past, and I don’t think now we're going to start. To give you a sense though, of what the
profitability impact is, last vear we spent over $27 million litigating on these issues, and revenue
wags a little bit more than that, but net significantly maore.

WAYNE SMITH: I understand that; I'm just trying to get a sense of, you know, are we
talking about a revenuc stream that gets cut in half bere, or you know, just $2 miltion off the top;
I mean {s it going to be devastating to the profitability of the company if you don’t get these
royalties, or not really a big deal, or what?

BOB EULAU: It would have a material impact on owr profitability. 1 mean, there’sa
lirnit on how far I want to go.

WAYNE SMITH: Okay. And then, T know there’s the $7 million that you guys were
fined in the Virginia case that you haven’t hooked on your balance sheet yet, but F'm just
wondering if this Germany case that’s supposed. well, I thought it was supposed to get done this
sumimer, but mavbe it éets pushed off to the end of the vear, but I know alse in the German
svstem you have to pay for all your — you know — if you were to lose that case you'd have to pay
for all the legal fees and Infineon there and lord knows, Micron and all those guys would come

out of the woodwork if vou could lose both of those cases and lose this appeal, [ imagine



everybody’d be after you for their legal fzes; do you have any quantification how much money
that might be?

JOHN DANFORTH: Well I can give you only this: [n Europe it’s typical for the loser to
pay, but on the other hand, you don’t have the extraordinary litigation costs in Europe that vou
do in this country because you don't have discovery and all the other pre-trial stuff that you have
here, 50 1t"s 4 smaller number, typically. Bevond that, I can tell yon this: the attorney’s fee
award is at $7 miillion. And that is on appeal. And if you laok at any of the briefing, you’ll see
the standard for awarding attorney's fees 15 very very high in this country; if we're right on the
merits, which we think we are, it goes away.

BOB EULAU: Just for clarification, if vou were to look carefully at our balance sheet,
you’d sce there's a restricted investment line, and that has the $7 million as well as some bonds
in it, associated with the Genman litigation.

WAYNE SMITH: Right, but vou don’t have liability on your balance sheet related to
this because you're don’t agsuem that it’s probable, or.. right?

JOHN DANFORTH: Right.

WAYNE SMITH: Okay. And then the Intel relationship that you guys, the revised
relationship, is there anything in the agreement that said if any of this stuff - like if you [ose the
FTC case, [ mean, is there something that would — could that possibly invalidaie the contract thet
you guys have with them; or is that a completely separate issue?

JOHN DAI‘{F{}-RTH: You know, first of all, that document is available; you ought to
talkce a look at jt. I'd rather not characterize it. (Okay) It's gitached to our SEC filings.

Yeah, I'd like to move an.

WAYNE SMITH: OK, thanks very much guys, I appreciate it.



JOHN DANFORTH: Yeah, thank you Wayne,

OPERATOR: Thank you. Question comes from Andy Shoppik, please state vour
company name.

ANDY SHOPPIK: Thank you very much. Nutmeg Sccuritics. Can you commment at afl
in terms of a new estimate for what litigation costs are likely to be for this calendar vear, or
you're on a fiscal year, T should say, and whether vou can make any determination as to what the
FTC action related litigation costs might be alone?

JOHN DANFORTH: I can speak to that, Given that this just came yesterday, and given
that there's not yet baen even the preliminary hearing, it’s hard for us to kind of even make wild
puesses ahout the timing of the case or the amount of discovery we'll be permitted, although we
want a lot, and so [ think it's premature for me to speak to that, We have in our budget internally
figured ount, you know, that in one of these cases there’ll be work to do. And so we have to go
back and do is compare the outside litigator’s estimates, which I'm expecting shorily, and then
map that apainst the timelme that the Judge gives us when we first meet with him, which won't
be for a while, and then see if we guessed right or not. At this point, it's hard to tell.

ANDY SHOPPIK: So basically, we’re gonna be surprised. ! mean, in a sense, investors
just really aren’t gorna have any handle on this; it’s gonna be what it’s gonna be, and in future
guarlers, i anythnng, it's gonna be more than what anybody's expecting right now.

JOHN DANFORTH: No, { wouldn't say that; [ think we did a reasonable job of trying to
buiid in a eontingency and the question is simply gonna be, if there’s a great variation here, if
you've ever been involved in a court proceeding, it”s very hard To control the timing or the scope

of warlk, and, since | come from a liigation background and used to always say this to my



outside elients, I'll say it to you, it’s very hard 1o predict, particularly the day after the press
release hits,

BOB EULALL 'We'il do our best job of characterizing that in our next call as we can, but
there’s always uncertainty, and whenever we’ve given you estimates on litipation we’ve always
brought up the fact that it's very difficuit for us to make.

ANDY SHOPPIK: Prior to this, can you give us any update on what you expect your
litigation costs to be in the remainder of your fiscal vear.

BOB EULAU: We have not been giving that estimate beyond the quarter that we’re in
right now.

ANDY SHOPPIK: Okay, yep, thanks,

BOB EULAU: Sure. There time for one more?

OPERATOR: Anyone have a following question? Star 1 to ask a question. AndTam
showing no further questions, sir.

BOB EULAU: Ok, well, thanks everyone for atiending; we realize this was very short
notice today and as a reminder we're planning our regular quarterly eamings call currently for
July 11 after the close, and again, thanks for attending.

(Thank you, thank you, thank you).

OPERATOR: And that concludes today’s conference.

FA 3251077 vl
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“s. Press Room

- Current Press Beloases  Andeiwed Heleases  Mewsleflers

Rambus Inc. to Appeai Ruling in Infineon Infringemant Casa

Tral Contnues an JEDEL Issues

Los Alkas, CA - May 4, 2001 - Rambus Ing. said that it plans to appsal today's ruling by
the U.S. District Court for (he Eastern District of Yirginia granting a metion of Infingon
Technologies AG to dismiss the remaining three claims of patent intringement brought oy
Fambus against infreon. Ths claims are part of a suit fled by Rambus over Lse of its
patents in SODRAMs and DDA SOAAMs manufaciurad and sold by Infinecn in the Uniled
States.

"Wa are disappointed with the Court's decigion and plan to appaal the ruling.” said Geoff
Tata, CEC of Hambus, 'If today's decizion is allowed to stand, ail compan €3 that inroyata
risk hawing their inteflectLal property righis unjustly axpropriated.”

‘Rambus will continus to fight to protact our intellsctual proparty. It is our right, and 1ndeed
aur abligation la our shareholders, to take all appropriate maasures o protect our
patented innovations, Though Pambus ig a relatively small company, we will not be
cowead by the aggraseive tactics of soms industry giants who would taka our inhovations
without any compansation,” continuad Mr. Tate.

While the Virginig case against Infineon involves only four Ramibus U5, patents, there are
a dozen U.5. and Eurcpean patents involved in other infingemeant cases pending against
Infingon, Hyundai and Micren. Rambus intends to pursue all these casaes vigorously,
including a trial against Infineon in Gemany currently scheduled for May 18, In additien,
Rambus holds newdy issued U.S. and European patants covering Hambus inventions
usad by S0RAMs and DR SDRAMSs that have nat yet been asserted in ary litigatien and
are not impacted by the Court's decision.

About Rambus Inc.

Rambus inc. ‘Masdag: BMB3] is an inlellecwal property company that designs, develops
and licenses high-bandwidth chip-connection technalogies which enable semiconductor
mamory devices to keep pace with faster generations of processors and controllers. To
date, these efforts hava resulted in mora than 100 U.5. and foreign patents issued ta
Rambus. Rambus has licensed its lachnology to approximately 30 semiconductar
companies for the developrent, manufacture and sale of Rambus-compatibls ICs.
Providers of Rambus-based integrated circuits include tha word's leading DRAM, ASIC.
contraller and microprocessor manufacturars. '

Contact;
Krizting Wiseman
Rambus Public Relations
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Preparzd by R.R. Donnelley Financial - For period ended 03/31/2002

PART 1 — FINANCIAL INFORMATION

[tem 1. Financial Staiemaic,
RAMBUS INC, AND SUBSIDIARIES
CONSOLIDATED CONDENSER BEALANCE SHEETS

ARSETS
Cuttent agsats:
Cash and cash equivalents
Marketable securities
MAccpunts recervable
Prepaid and deferred taxes
Frepaids and otber curtent assets

Total current assets
Froperly und equipment, net
Marketable securiries, long-term
Restricied investments
Defarred taxes, long-temm
Other assets

Totdl assars

LIABILITIES
Current labilities:
Aceounts and Lixes payable, acerned payroll and other liabilities
Deferred revenue

Total current liabilities
Deferred revenne, less curtent portion,

Total liabilirties

Comaiinents and contingencies {Notes 4 and &)
STOCKHOLDERS® EQUITY

Convertible preterred stock, $.001 par value:

Authordzed: 5,000,000 shares;

Issied and outstanding; no shares
Comnmon Stock, $.001 par value:

Authorized: 500,000,000 shares:

[ssued and vutstanding: 99,813,097 shafes at March 31, 2002 and 100,287 676 shares at Septentber

30, 2001 .

Additional paid-in capital
Deferred stock-based compenaation
Accumulated deficit . -
Aceumulated ether comprehensive gain (lose)

Total stockholdars™ equity

Toral Habilities and stockholders’ equity

See Motes to Unaudited Consolidated Condensed Financial Statements,

-

Pagc 3 o
Moreh 31, September
L[ pAIL |
(LUiaudited)

{io thouwsands, cxcept share and |
share amounis}

$ 34344 § 44,
64, Ra
1,937 2
10,138 T
3,074 I
113,957 1432
14,050 15,1
50,723 12f
12,253 13
37270 4.2
8,766 i

§ 236,219 2575
— ——
$ 8521 5 7L
12,150 14.:
2067 227
19,187 24,0
35,858 44,4

(RELE 1
273,984 2824

J— (q
(T8.939% 91,8
{184} G
196,961 91,3

f 236810 ] 2377
L] I
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RAMEBUS INC. AND SUBSIDIARIES
CONSOLIDATED CONDENSED STATEMENTS OF OPERATIONS

Three Monihs Siz Maoths
Kioded Marek 3L, Enmdcd Merch 31,
2oz 2011 2002 {111}
] ]

{is thowsards, cxcopl per yinre amoonta}

{Unzudited)
Revenuss:
Contract revenues S RTZ 5 TE8 S 485 F 13
Royalties 21,809 23,665 43 589 ki)
Total revenues 33,531 31,246 48305 a5
Costs and expenses:
Cost of contract revenes 1.842 3,057 4 {60 5
Research and development 5,226 4,758 10346 L3
Marketing, zeneral and administrative 7150 12,585 17,7714 21
Total costa and expenses 14818 20,400 32,120 35
COperating ncome 713 13, Ed6 168274 g1H
Triterest and other neoma, met 1,068 2.557 3,606 d
Ingome before income taxes 10,332 13,403 19,881 33
Provision for income taxcs 3634 5,361 6,959 14
et meome FooME 5 2042 0§ 12922 % 21
L | L ]
Met income per share—basic $§ ©O07 & 008 0§ 013§
] ] |
Net income per share—dilutad % 007 5 0o7 & oi2 %
| | I ki
Muntber of shares used in per share calculations:
Basic 09,945 99,087 100, 1 B0 o8
Driluted P02 945 107,588 03,596 108

See Notes 10 Thnauditad Consolidated Condensed Financial Statameants.

d4
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RAMBUS INC. AND SUBSIDIARIES
CONSOLIDATED CONDENSED STATE MENTS OF CASH FLOWS

Cash flows from operating activities:
Mef income
Adjusuments o reconcile net income to net cash provided by operating activities:
Tax benefit (cost) of stock option exercises
Depreciation
Amortization of deforred compensation
Amortization of goodwill
Change in operating assets and liabilites:
Aceounts receivable
FPrepaids, deferred taxes and cther assets
Acconnts and taxes payable, acerued payroll and other lighilities
Doforred revenue

Met cash provided by operating sctivities

Cash flows from investing activities:
Purchases of property and equipment
Purchases of marketalle securites
Marorkies of marketabls securities
Purchascs of myestnents
Drecreaze {increase} in restricted investments

Met cash used in investing activities
Cash flaws from financing activides:

Net proteeds from issuance of Common Stock
Repurchase of Cormmon Siock

Net cash provided by {used in) financing sctivities
Lffect of exchange rates on cash and cash equivalents

Met mcrease (decrease) in cash and cash equivalents
Cash and cash equivalents at beginning of periad

Cash and eash equivalents at end of period

Supplemental disclasure of cazh flw information:
Taxes paid '

See Nates to Lnandited Consolidated Condensed Finaneial Smtcments,

3

Peoa 5o

Sia Months Ended flaneh 2

iz 001

(i thowands)
(Crandited)

£ 12,022 21,

@n 5,
2.479 1,
(160)
133
431 e
4,322 i
502 :
(7,119) (3
13,963 26,
(567 (11,
{183,161 (442,
164,975 455 ¢
— (5.4
1,352 (1.}

{17,501} (5,
g,

2,163
(8.379)
(6217 $,°
(95) {1
(9,851) 79,1
44,195

$ 25 0§ 7
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RAMBUS INC. AND SUBSIDIARIES
NOTES TO UNAUDITED CONSOLIGATED CONDENSER FINANCIAL STATEMENTS
1. Bazis of Pregentation

The accompanying consolidated condensed financial statements include the accounts of the Company and its wholly swned subsidiars
Rambus K.E., Incatad in Tokya, Japan, and Bambus Deatschland GmhH, located in Hamburg, Germany. Al intercompany aceounts and
transactions have been ebiminated in the accompanying consolidated condensed financial statements,

In the opinion of management, the consolidated condensed finaneial statements imehide all adjustments {consisting only of normai
recurring iterns) necessary to present fairly the financial position and resuls of operetions for each interim period shown. Intarim rasults are
necessarily indicative of results for a full vear.

‘The comsolidated condensed financial statements have been prepared in aceordance with the rales and regulations of the Securitizs and
Cxchange Commission (3EC) applicable to intenim fmatcial information. Certain informatiom and footnote disclosures ingluded in financia
statements prepared in scoordance with generally socepted accornting principles have been omitled in these interim staiements pursuant o
such SEC rules and regulations. The information included in this Form 10-¢ should be read m conjunction with the conselidated financial
staternemnts and notes thereto, for the vear eaded September 20, 2001, ibeluded in the Company’a 2001 Annwal Bepont on Form 10-K.

2. Reeent Aecounting Prononncements

On July 20, 2601, the Financiai Accounting Standards Board {FASB) issued Starement of Financial Accounting Standards (SFAS) No.
141, “Business Combinations,” and SFAS No. 142, “Goodwill and {thsr Intangible Assets.™ These staterients make significan. changes o
accounting for business combinations, goodwill and intangible assets. SFAS No. 141 established new standards for accounting and reportin
rgquirements for business combinations and will require that the purchase method of accounting be used for all business combinations nitja
gfter June 30, 2001, Use of the pooling-of-interests method iz prohibited. This statement is affective for business combinations completed a
June 303, 2001, SEAS Wo. 142 establishes new standard= for goodwill gequired in 2 bugipess combinaton andg eliminates amortization of
roodwill and instead scts ferth methods to periedically evaluate goodwill for impairment. intangible assets with a determinable useful lifie v
continoe to be amortized over that perivd. The Company expects Lo adopl both of these statements during dhe first yoarter of fiscal 2003, In
each of the fiscal quarters ended March 31, 2002 and 2001, goodwill amortization totaled 367,000, In each of the six month periods coded
barch 31, 2002 and 2001, goodwill amortization totaled $133,000,

In Augnst 20401, the FASE issuned SFAS No, 143, “Accounting for Asset Retirsment Obligations ™ Thiz Staternent addresses financial
agcounting and reporting for obligations assaciated with the retirement of tangible long-lived assets and the associated asset retirement cost:
This Statement applies to all entities. It applies to legal obligations assaciated with the retirement of long-lived azsets that result from the
acquisition, construction, development and for) the nomal operation of 2 long-lived asset, except for certain obligations of lessees, SFAS N
143 iz effective for financial sttements izsued for fiscal years beginring after June 23, 2002 The Company expects that the initial applicat
of 8FAS 143 will not have a material impact on its financial statements.

B
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RAMBUS INC. AND SUBSIDARIES
NOTES TO UNAUDITED CONSOLIDATED CONDENSED FINANCIAL STATEMENTS—Conlinued)

1. Recent Accounting Pronsuncements {eentinued)

On October 3, 2001, the FASB issued SFAS No. 144, “Accounting for the Impairment or Disposal of Leng-Lived Assets.” SFAS No.
supercedes SEAS No. 121, “Accounting for the [npairment of Long-Lived Assets and tor Long-Lived Assets to Be Disposed OF” STAS N
|44 applies to all long-lived assets {including discontinued operations) and consequently amends Accounting Principles Board Opinien Mo,
SFAS No. 144 develeps one accounting modet for long-lived azsets that are to be dizpozed of by sale. SFAS Ne. 144 reguites that long-lives
assets that are 10 be disposed ol by sale be measured at the lower of book value or fair valne less cost to sell, Additionally, SKAS No. 144
expands the scope of discontinued operations o include all components of at enlity with operations that (1) can be distinguished from the re
of the entity and (2} will be eliminated from the ongoing opsrations of the entity in a disposal transaction. SFAS No. 144 is ellective for the
Company for all financial statements issued in fiscal 2003, The Company expects that the initia! application of SFAS Ne. 144 will not have
miterial impact nn its financial statements.

3. Comprehensive Income

Comprehensive income is defined as the change In couity of a business emterprise during 1 peried from tansactions and other everts ar
circumstances from non-owner sourcss, including foreign currency trenslation adjustments and 1mrealized gains and losses on marketsble
securities,

Comprehensive income (Joss} is as follows (in thousands; unaudited):

Theer Munths Ended Slx Months Toded
March 31, Blarch 31,
002 2001 2002 2001

Met income § 6,748 5 8042 & 12972 £ 210
Other comprehensive income (loss):

Ferzign currcney translation adjustments {9} {(82) (9 (1

Unrealized gain (losz} on marketabte securities (589) 247 (7563 3

{ther ¢omprehensive income (logs)y {558) 1635 {852) 2

Tote! comprehensive income £ 4150 8 8207 $ 1207 213

ERi— I ] I
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RAMBUS INC., AND SUBSIDIARIES
NOTES TO UNAUDITED CONSOLIDATED CONDENSED FINANCIAL STATEMENTS-——(Continned }

4, Stoelkholders' Equity
Wurranis

T Movemhber 1994, the Company entered into an agreement with Iniel Corporation for the development of high-speed semiconductor
mesnory interface technology. In JTanuary 1997, as part of this agreement, the Company isswed a warrant to purchase 4,000,000 shares of
Comrnen Stock of the Company at 2 purchase price of $2.50 per share (the “Inte! warrant™). This warrant was to have become exercisabte ¢
upon the achievement of certain milestones by Lutel relating to shipment vohunes of EDBEAM® chipsets (the “Intel milestones™). A complot
discussion of these milzstones is set forth in the Intel warrant filed as Exhibit 4.4 to the Company’s Form 8-K filed oo July 7, 2000 In
Soptocmber 2001, this warrant was canceled as part of contract negotiations, which resylied in a new royalty-bearing contract with Intel

In October 1998, the Company’'s Beard of Directors authorized an incentive program in the form of warrants for a fotal of up to 1,600,
shares of Rambus Common Stock (the “DRAM incentive warmants™) to be issued t¢ varions RDRAM liccnsees upon the achievement of ca
preduct qualification and volume production targets. The warrants have an exercise price of §2.50 per share and a life of five vears from the
date of isgite. They vest and become exercisable on the same basis as the former Tzl warrant, which will result in a non-cash charge to the
statemment of operations kased on the fzir value of the warmants when and if achievement of the Intel milesiones hecomes probable. As of M:
3, 2002, 2 wial of 1,520,000 of these warrants had been izsued.

Contingent Common Stock Fagivalents and Uptions

In the first quarter of fiscal 200K}, the Company granted ta s Chief Executive Offfcer and to its President a combined total of 2,000,
Comunon Stock Equivalents (CSEs} and to its employees approximately 2,160,000 optioos to purchase Rambus Common Sieck for $2.50 p
share. An additionai &9, 500 of these options were granted to employees in fizcal 2001, Vesting of these C5Es and options was contingent
upom the achievement of key indicators of success for Rambus. Vestmg for a portion of these C5Es and options grented in fiscal 2000 was
sontingedt oh al inciease in the price of Rambus Comynon Stock be greater than $530 per share for 30 consecutive days. This target was
achizved by the end of the second quarter of fiscal 2000, and resulted in a §171.1 million cmplayes stock-related compensation charpe take
the same quarter. Except for a £1.2 million emplover payroll {ax liakility, this was a nen-cash charge. The remaining CSEs and options vest
the same basis as the former lnte] and existing DRAM incentive warrants, which will result m another almost entirely non-cash chargs to th
statemrtent of operations based on the fair value of the CSEs and optinns when and if achievement of the Intel milestones becomes probable.

Sherre Repurchare Program

In Octaber 2001, the Company’s Board of Directors approved & share repurchase program of the Company’s Common Stock principal
to reduce the dilutive effect of employea stock sptions. Under the share repurchese program, the Company i# authorized to purchaze in opet
market transaciions up to five million of the Company's shares of outstanding Conimon Stock over an undefinad peried of time. During the
first half af fiscai 2002, the Company repurchased 1,035,000 shares at 3 cost of approximately $3.4 million.

2
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RAMELYS INC. ANIY SUBSIDIARIES
NOTES TO UNAUDITED CONSOLIDATED CONDENSED FINANCIAL STATEMENTS—(Continuad}

5. Net loecome Per Share

Net income per sharg {s computed in accotdance with Financial Accounting Standards Board Statement No. 128, “Eamings Per Share,
Which requires the presentation of basic and diluted net income per share. Basic net income per share is calculated using the weighted avera
number of common shares outstanding duzing the period. Diluted net income per share is calouiated using the weighted average mumber of
cominon shares and commen stock equivalents, if dilutive, outstanding during the period. Net income per share is calculated as follaws (in
thousands, except per share data; unaudited);

Three Munihs Emled St Months Eaded
March A1, Merch 31,

Linrs 2001 200 20

Met income ¥ 674 % 3042 % 129522 0§ 21,
IR — | T Ee— T

Weighted average commotn shares outstanding 05 948 29,087 100,180 o,
Addigpnal difutive commeon steck equivalents 2097 £.501 3415 *
Diluted shares cutstanding 102845 107,588 103,504 1008,
| | I |

Met income per share—basic 5 0.07 b 0.0% i 0,13 L [
| L | L | I

Wel inceme per share—-giluted b3 oorT % [ LXLE .Y a1z £ [
I L | ] |

Options to purchase 15,298 428 and 14,883 428 shares of Common $tock were not included in the compigation of diluted sheres for th
thres and six monthe ended Mareh 31, 2002, respectively, because the aptions’ exercise prices were groater than the average markct price of
commaon shares for the period or the optiong were contingant upon the satisfaction of certain conditions that had not been met as of the end ¢
(he period. For the same reasons, options to purchase 2,743,946 shares of Common Stork were not included in the computation of diled
shares for the three and six months ended March 31, 2001.

6. Lictigadon amgd Asserted Claims

On Augnst 8, 2000, the Corpany filed suit in the ULE. District Court for the Eastern District of Virginia (the “Virginia court™) against
Infinean Technalogies AG {"Infinecn™) and its North American subsidiary for patent infringement of two U.S, patents. On September 25,
2000, Intinecn filed counterciaims against the Company in the U 8. case seeking a declaretory judgment that the two asserted patents are
invalid and not infringed and further claiming comributory infringement by the Company of two Infineon U5, patents. Tn addition, Infineon
alse asscried breach of contract, fraud, R1CO, and monopolization claims in cotnetlion with the Company's participation in an industry
standards-setting ereup known as JEDEC where the Company is alleged not to have disclosed certain of its then-pending patent upplications
(*JEDEC relatzd claims"). The Infimeon counterclaims sought compensatory and punitive damages, attorncys’ fess, injunctions to halt futur
infringement of the infinecn patents, and an award of a royalty-free license to the Rambuys patents. In October 2000, the Company ameaded
complaint to assert infringement of two additional 1S, patents. In January 2001, Infineon amended its answer and counterelaims to include
request for a declaralory judgment that all four esserred Rambus patents are invalid and not infringed. Tn addition,
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RAMBUS INC. AND SUBSIDIARIES
NOTES TO UNAUDITED CONSOLIDATED CONDENSED FINANCIAL STATEMENTS—(Cuntinued)

6. Litigation and Asserted Claims {continned)
Infineen withdrew all contributory patent infringement claims against the Company relating to Tnfingon’s U.S, patents.

Trial began in the Virginia case on April 23, 2001. On May 4, 2001, the Yitginia court grantzd Infineon’s motion to dismiss Rambus’
petent infringement case and granted Rambus’ motion to dismiss Infinzon’s breach of contract and monopelization claitas. Oo May 9, 2001,
the jury returned a verdict against Rambus on the fraod claims and for Rambus on the RICD claims. The jury awarded [nfineon $3.5 million
punitive damages, which was reduced to $350,000 under Virginia law. On Augnst 9, 2001, as a result of post-trial meticns, the Virginia cow
set aside the constructive fraud verdict with tespect to hoth SDRAM and DOR standard setting, The actmal freud verdict with respect to DDI
stundard sutting was also set aside. Post-trial motions by nfineon resaited in the Virginia court awarding Tnfineon approximately £7.1 millio
in attorneys’ fres. In addition, on November 26, 2001, the Virginia court issued a permanent injunction prohibiting the Company from filing
additional patent infringement actions against Infineon in the U.S. under certain of the Company’s U.S. patent claims with regard to JEDEC.
compliant SDRAM and DDR devices and (subject te cermin conditions) suceessor JEDEC-compliant devices.

The Company has appealed the rulings by the Virginia court relating te infringement, including the rulings on patent claim constryctior
which are known as “Markman rulings.” The Company has also appealed numerous liability rulings by the Virginia court with respect Lo the
JEDEC related claims concemning SDRAM standard setting. The Company has also filed an sppeel with respect to the permancnt injunction
ruling. Infineon has appealed two rulings against it that Rambos committed no fraud with respect to the JEDEC DDR standard and that ng
injunction should reach patent enforcement actions in Europe. These appeals, which will be heard by the Coutt of Appeals for the Federal
Circuit (CAFC), have been consolidated. Brisling on all of the issues that have been appealed has been cocrdinated by the CAFC using a
shortened schedule. That bricfing is now complete and a hearing em all appeals is scheduled for June 3, 2002,

On Angust 7, 2000, the Company filed suit in the Disrict Count in Mannheim, Germamy (the “Mannheim eolrt™) agamst lnffneon for
infringement of pine European patent, A hearing was held on May 18, 2001, and on July 28, 2001, the Mannheim court issued an “order for
evidence” requiring the appointment of an independent technical expert to evaluate certain technical aspests of Rambus® infringement claim.
The Mannheim court subsequently appointed its independent technical expert, and, afier the expert dolivers an opinion, which is expected in
the second calendar quarter of 2002, the court will then determine whether Infineon products infringe Rambus’ patemt. In the meantime, the
validiry of the same Rambus Eutopean patent is being reviewed by the European Patent Office and a hearing is anticipated in the Fall of 200

On Augnst 28, 2000, Micron Technology, Inc. (“Micron™) filed suit against the Company in the U 3. Distriet Court in Delaware, The s
asserts violations of federal antitrust laws, deceptive trade practices, breach of contraet, fraud and negligent misrepresentation in connection
with the Company’s participation in JEDEC. Micren's suit seeks 4 declaration of monopolization by the Company, compensatory and puniti
damages, attorneys’ fees, ¢ declaratory judgment that eight
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RAMBL'S INC, ANE SUBSTDIARIES
NOTES TO UNAUDITED CONSOLIDATEIY CONDENSED FINANCIAL STATEMENTS—(Continued)

6. Litigativn agd Asserted Claims (continued)

Eambus patents are invalid and not infringed and the award to Micron of a royajty-free license to the Rambus patents, In February 2801, th
Cornpany fHed its answer and counterclaims, whereby the Company disputes Micron's claims and asserts infringemeant by Micron of the =i
1.5, patents. Some discovery is still ongomg in the Delaware action. Both sides filed a number of potentiaily dispesitive motions for summ
judgment. On February 27, 2002, the court ruled on some of these motions, denying Micron's motion for summary judgment on its claims
fraud. The Delaware court also bas postponed mial on all of the issues m the Micron case ymtil after the CAFC reviews the judgments of the
Virginia court in the [nfineon matter.

in September 2000, the Company filed suit agamst Micron in Germany, France, Great Britain and Taly for infringement of a Europea
patent. The Company 's German suit agamst Micron is, like the Company's German suit agaitst Infineon, in the Mannheim coyrt, which is:
an “order for evidence™ on December 7, 2001 requining the gppointment of an expert. That expert has beea appointed and is the same exper
was appointed in the Infineon and Hynix cases in Germany_ The French suit has not progressed beyond an early phase. The Brirish suil has
been temporarily sizyed pending a determination by the European Patent Office en validity. On May 2, 2001, the independent experts
appointed by the Dismrict Court in Monza, Taly (the “Monza count™} izsued a report that confinmed the walidity of the Rambus patent in suit
determined that Micron’s SDRAM products mfringe the Rambuas patent. On May 25, 2001, the bonza court declined to grant Rambus a
preliminaty injunction dus to its conclusion that the experts had not addressed one technical issue. Rammbus appealed the Monza cowrt’s ruli
and on July 18, 2001, the Appeais Court rejected the appeal on jurisdictional grounds. The infrinpement suit against Micron in Raly on the
Fureipean patent has been stayed, but if it resumes, it will resume in the District Count of Milan rather than in Monza,

In December 2000, Micron filed a declaratory judgment snit of non-ifringemeant of a second European patent against the Company in
Dizrtict Court of Avezzano, laly. In response, the Company asserted infringement of the second European patemt in Milan, Maly, The actio
on the second European patent in Italy have also been stayed. Further, the Company filed suit against Micron in Germany and Ttaly For
infringement of a third Exropesn patent. The German suit for infringement of the third European patent is pending in the Mannheim cotirt,
whilc the Italian sufit on this third European patent has been stayed,

On Angust 29, 2000, Hyundai Electronics Industries Co., Ltd. {“Hyundai”) and various subsidizries filed suit against the Company in
LS. Diswict Court for the Morthern District of California, Sioce filing suit, Hyundat has changed ils neme to “Hynix Semiconductor
Ing.” (“Hynix™}. The suit asserts breach of conmact in connection with the Company s participation in JEDEC and secks a declaratory jude
that eleven Rambus patents ara invalid and not infringed by Hynix, In November 2000, Hynix amended its complaint to further assest
vielations of fedaral sntitrust laws, deceptive trade practices, breach of contract, frand and negligent misrepresentation n connection with ¢
Company s participarion in JEDEC. Hynix sesks 3 declaration of monopolization by the Company, compensatory and punitive damages, o
artprmnevs' fees. In February 2041, the Compary tiled its answer and counterclaima, whereby the Company disputas
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RAMBLUS TNC. AND SITESIDIARIES
NOTES TO UNAUDITED CONSOLIDATED CONDENSED FINANCIAL STATEMENTS —(Continued)

6. Litloaifon and Asserted Claims (continned)

Hymix's cliims and asserts infringemeant of elevan UL3, patents. On Novembet 21, 2001, the Caiifornia court ruled that the claim construstic
applied in the Virginia case agaimst Infineon should he applied i the case with Hynix, and, as a result, dismissed most of the Company’s
claims of patent infringement against Hynix, In doing so, the California court relied on the principles of collateral estoppel and declined to
decide whether, on the merits, the ¥irginia claim construction was comectly of incorrectly decided. The Virpinia claim construction issus is
of the matters that will be reviewed as part of the Company's pending appeal in the Infineon cass. On December 14, 7001, the Califomia co
stayed the Hynix ¢case on grounds that suggest that the atay will remain in place until there is an outcome in Rambus® appeal in the Infinecn
case. Atthat point, Rambus will, depending on the outcome of the Virginie appeal, dotermine whether to challenge the Califernia court's
adoption of the Virginia claim ennstrociian.,

11 September 2000, the Company filed suit against Hynix in Germany, France and Great Britain for infringement of a European patent
The French suit included court-sanctionad seizure of documents and samples from a Hynix facility. On December 7, 2001, in the German 51
an “grder for gvidence” calling for the appoinmaent of an ndependent expert was fssued by the Mannheim court. The expertt has been appon
and is e same expert s in the Infineom @nd Micron cases in Germany. The Freach suit is in an earlv phase. The British suit has heen
temporarily stayed.

On Auwgust 10, 2001, following the trial resulis in the Infineen case, Rambus Inc. was named as a defendant in a purported faderal class
action in the United States DHstrict Court for the Northern District of Calilornia. That action was brought allegedly on behalf of a class of
plaintiffs who purchased Rarbus Commuon Stock between Febrirary 11, 2000 and May 49, 2001, inclusive, and asserted claims under Sectiar
() of the Exchange Act and Section 20(a) of the Exchange Act, as well as Rule 10b-5. The Complaint alicges that Rambus misled sharchol:
canceming its buziness and the status of its intellectual property in light of allegations concerning the Company’s involvement in JEDEC.
Fourteen similar actions were filed in the Northern Tistrict of California, and mne was also filed in the Eastern District of Vitgmia. On
November 16, 2001, a lead plaintiff was appointed. All of these cases were consoliderzd on December 13, 2001, A consolidated amended
complaint was filed on March 22, 2002, The class petiod lor the conselidated complaint nms from January 11, 2000 $yough May 9, 2001. 1
Company intends to vigorously defend itself in this action and intends to move to dismiss the conselidated amended complaint. 4 hearing b
not yet been scheduled on that motion.

On August 15, 2041, a purported shaveholder derivative lawsuil was filed i Delaware Chancery Court. The Company is a nominal
defendant and the Company’s directers are defindants, Additional similar actions were filed and were consolidated. The consolicanerd
complaint was filed on November 12, 2001 and allepes that the mdnvidual defendants cansed the Company to cngage in an iMpTOPEr course
crmduct relating to JEDEC and its intellectuzal property beginning in 1992 and continving through the Infineon trial m May of 2001, The
complaint alleges breaches of fiduciary duty, misappropristion of contidential information for personal profit, and asks fer contribution or
indemnification from the named direcior defendants, The Company has fifed a metiot to dismiss the complaint,
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RAMBUS INC, AND SUBSIDIARIES
NOTES TO UNAUDITED CONSOLIDATED CONDENSED FINANCIAL STATEMENTS—{Continumed)

6. Litigation and Asserted Claims {continued)

Sirnilar derivative actions were filed in California Superior Court, Santa Clara County. The complaints assert claims for breaches of
fiduciary duty and violation of California’s proscription againse insider trading. The cases wers ¢onsolidoted on Movember 2, 2001 by the
Court. The Court on that date also granted defendants’ motion to stay the congolidated case in defarence to the earlier filed Delaware action:
described above. Rambus and plaintiffs in two subsequent cases brought on similar prounds have agreed to stay those cases oo similar terms
£ase management conference regarding one of the cases has been schedeled for Jene 2002 in the Santa Clera Superior Cowrt.

On April 3, 2002, the Company was served with a complaint filed i California Superior Court, Santa Clara County. The complaint in |
cage purpotts to be oo behalt of an alleged elags of Vindirect purchasers” of memory from January 2000 to March 2002, Plaintiff alleges that
thosa purchasers paid higher prices for varions types of dynamic random access (DRAM) memory doe 1o the Company’s alleged unlawful n
of market power in the various DEAM markets to coerce vendars of equipment uging that technology bo enter into supposed agreements n
restraint of trade. Plaintiffs base their claims on Rambus® alleged anticompetitive actions in patenting and licensing vatious technolosics
refating to DRAM, which plaintiffs asaert, oconrred during the Company's involvement at JEDEC in 1992 through 1996, as well a9 during ¢
Company’s subsequent patent licensing and litigation efforts. The complaint alleges ¢laims for allegedly having coerced “market participant
innto entering supposedly unlawful licensing agreernents in restraint of trade, tor supposed “untair business practices™ that forzed the public t
pay “supra-competitive” prices for products incotporating DEAM technology, and a theory of unjust enrichment based on supposedly
“unearned rovaliies” from products that incorporated certain DRAR technology., Pluintifls seck lopal and sguitable relief. The Cumpany has
nick et fifed its response but expects to vigorously defend itself in this action,

The Company s in communication with the staff of the Federal Trade Cornmission regarding its investigation of Rambus’ myolvemen
JEDEC. Tu the Company’s knowledge, there has been no decision by the Comraission fo move forsard with any legal or other action relati
to these matters.
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Item 2.

MANAGEMENT'S DISCUSSTON AND ANALESIY QF FINANCIAL CONDITION AND RESULTS OF GPERATIONS

(zeneral

This Form |0-0) contains forward-looking statements based on current expectations, astimates and projections about the Company's
industry, management’s beliefs, and certain assumptions made by the Company’s management. These forward-looking statements include £
following prediclivns regarding the Company's fure:

the cxpectation that comtract revenues will remaim refatively flat until the Company is successful in negatiating significant hew licen
apreements and will fluctuate over tme,

the belief that royalty revenue from SDEAM memory devices will likedy increase in fumre periods sbsent 2 decrease in unit

the belief that the long-term financial impact of agreements with cerin SDRAM and DDR. licensees remains unchanged,
notwithstanding the fixed rovalty provisions contained in such agreements;

the beliel that future RORAM reyalties will be largely dependent upon system sales by PC and workstation mamufacturers and by
the likelihood that rovalties will continue to vary preatly from pedoed to
the expectation that the Company will comtinue to experience significant revenue eoncentration for the forsesable funire;

th expectation that revenues derived from intermational licenszes will continue to represent a significant portion of the Company’'s t
revenuas i tha futurse;

the belief that cost of contract revenues will continus to fluctuate in the future;
the expectarion that research and development expenses will increaze over time;

the belief that the rate of increase of, and the percentage of revenues represented by, research and development expenses in the fumr
will vary from period to period;

the expectation that marketing, peneral and admmistrative expenses, including litigation expenses, will vary from petied o perind;

the belief that the rate of increase of, and the percentage of revenues represented by, mardketing, general and administrative cxpenscs
the future will vary from period to period,

the expectation that mterest and other wcome will likely decline in the next quarter due to reduced subleass income, the effect of wh
15 expected ko be pantially offsst by rising Interest rates and higher intereat income,

the anticipation that at the time achievement of the Intel milestones becomes probable, cettain contingent warmants, Common Stock
Eguivalents, and options will result in an almost eatirely non-cash charge te the statement of opetations based on their Fair value, am
that the related payroll tax liabilities would likely be more than offset by cash received by the Company wpon exarcise of the warran
atrl aptisns;

the: possible need to establish an additional valuation allowance with respect to the Company’s estimares regarding income

the anticipation that existing ¢cash balances will ba adequare to mest the Company's cash neads for at least the next 12

the belief that royalties will cepresent the majornity of total revenuss in future periods;
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the expectation that increasing royalty revenues will add to the difficulty in making accurate financial

the halief that the Company’s continged succesz will be substantially dependent upon royalties increasing at & rate which mere than
offsets decreases in the recognition of revenue under existing conTacts,

the belief that the Company’s principal competition may come from i licensees and prospective licensess;

the expectation that the Company will continue to depend on its fundemenial chip-cornection (echnolopy o generale revenue ot th
[orsesable fumee,

the belief that competition for RaSer technology will come from systems companies, semiconductor companies and other licensors ¢
serial links;

the intention to ensure the safety and preservation of the Company’s invested funds by limiting defanlt risk and market

the Company s intentions and expectations with regard to pending legal proceedings.

You can identify these and other forward-looking staternenits by the nse of Words sueh a3 "may,” “will,” “should,” "expects,” "plats,™
“muticipats,” “heliaves,” “estimatas,” “predicrs,” “imends,” “potential,” “continue,” or the negative of such terms, or other comparaile
terminplogy. Ferward-looking statements also include the assumpticns underlying or relating to any of the foregoing starements.

These statements are not guarantees of fiture performanee and are subject 1o certain risks, uncertainties and assumptions thar are diffic
to predict; therefore, achsal results may differ marerially from those expressed or forecasted in any such forward-looking statemems. Such ri
inchude, but are not limited o, thoss discussed in “Risk Factors™ Delow, The Company assumes no obligation to update the forward-locking
statements or such Factors.
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Results of Opervations

Pave 160

The follawing table sets forth, for the perieds indicated, the percentage of total revenues represented by centain items reflected in the
Company’s consolidated condansed statements of operations and the percentage change of such items betwaen periods:

Eevenuess;
CONttact reyenuss
Rovalties

Total tevenues

Costs and expenses:
Cost of eontract revenues
Rezearch and develapment
Marketing, zeneral and administrative

Total ¢oss and expenses

Coerating ineome
Interest and other mesme, et

Income betore income taxes
Provision for income {axes

Net income

Pevenues:
Contract revenues
Hoyalties

Toral revenies

Costs and Expenges:
Coa of contract revennes
Eesearch and development

Marketing, eeneral and administrative _

Total costs and expenses

Crperating income
Interest and other meome, et

Income befors income taxes
Provision for income faxes

Met income

Perexat of 1rial Revenoes,
‘Thrve Momiby Ended March 31,

Percent
Ch 3
oz 20 :ngzgﬂzlllﬁ

7.3 % 243 % {77.
92.7 E=ivl {7,

100.0 % 1060 % (24
I ]

78 98 (39
222 152 q.
330 4.3 {38.
63.0 6573 (27,
370 4.7 {19

71 8.2 {(34.
44.1 429 (22,
154 172 (320
2B. 7% 25.7% (16,

| |
Percenl of Tofal Revenues,
Siz Moathe Ended
Mureh 31, Percent
Chanpe 2L
riLIr} Zuprl ¥, 2MH

9,905 234 % (58
0.1 T6.6 (13

10,0 %o 10HL0 %% (26
| |

2.3 2.0 (4.
214 12,4 24,
36.7 331 {18
654 537 .
3.6 46.3 (46,

1.5 T0 (22,
411 333 r43.
14.4 21.3 (50.

267 % J2.0 % (38.

Reveruey.  Total revennes for the threr and six months ended Mareh 31, 2002 decrezsad 24.7% and 26.6% to $232.5 million and §45.

millian, respectively, over the comparable three- and six-month periods in the previous vear,
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Cpptract ;evenues decreased 77.3% to §1.7 million (7.3% of total rovenucs) and 68.9% to 54,8 million (9.9%% of total rovenucs } in the
second quarter and first six months of fiscal 2002, respectivaly, over the comparable periods of fiscal 2001 largely due to the espiration of
fevenue Tecoznition periods for several RDRAM contracts. Contract revenuecs in the fiscal 2002 periods includs the Erst contracts for RaSer
technology, Revenus from thesc first RaSer contracts commenced in the second half of fiscal 3001 and represents a small percentage of tota
contract revenue. Contract revenuss are expected to remain relatively flat until the Company is successful in negotiating significant new lice
agreements, such as for the Company’s new Yellowstone interface technelogy. Contract revenues generally tuctuate over time based npon !
value of new contracts and the value of contracts for which the revenues recognition periods have expired,

Royalties in the second quarter and fivst half of fiscal 2002 were 321.8 million (92.7% of totai revenues} and $43.6 million (90.1% of t
reveriues), respectively, dawn 7.8%% and 13.7% from the comparable periads of fiscal 200 1. For the fitst of the Company’s two rovalty sourc
namedy licensees’ shipments of RDRAM memory devices and memory eonttollers that connect o RDRAM memory devices, revenues in th
fiseal 2002 perieds rapresent mnit volume growth from licensees’ shipments into the desktop PC, server, warkstation, and Sony PlayStation:
arlets. This volume growth 15 exclusive of RDRAM controllers shipped by Intel, for which we do not receive unit volume information. Tt
volums growth was offset by declines i aversge selling prices (ASPs) for RDRAM memeory devices due to competitive pressures: and the
Company's effarts ko work closely with RDRAM licenzess to reduce costs. The second of the Company’s two royalty sources fs royalties &
licensees for the use of Rambus patentz and intellactual property i1 SDEAM, DDK and logic products which directly control these memorie
Rovalties from this source were zignificantly lower in the fiscal 2002 periods primarily due to a decline in ASPs for SDRAM memory devic
From the fiscal 2041 periods. Because of a slower than expected adoption of DDR, the decline in SDRAM royaltivs wus nol oflset by increw
DDR rovaltes. [n the absence of devreasing unit vohumes, royalties for the use of Rambus patents and intellectual property in SDRAM
memory devices will likely increase in fiwure pericds due to reeent inereasea in ASPa, In the third quarter of fiscal 200, due to the rapid
decline im DRAM ASPs and due to adverse interirn results in litigation, the Company had discussions with one major SDRAM and DDE.
licenses and agresd to a reduced but fixed rovalty amount on memaory for at least four quarters. In the third quarter of fiseal 2002, the Comp
had disconssions with one minor SDEAM and TR licensee and reached an agreement that also calls for fixed royvalty pasments. In both cas
the Company believes the long-term financial impact of these agreements remains unchanged because the royalty payments relum to the
original agresment levels if the Company obtains favorable outcomes in its litigation, Other lcensess occasionally raise concerns similar to
those raisad by these licensees and there is no assurance that such concems can be addsessed in a aimilar fashien,

The Company anticipates that firture RDRAM rovalties will be lurgely dependent upon syseem sales by PC and workstation manafachy
and by Sony. The markets addressed by systems companies using RIPRAM memeory devices and controllers, including those in the video ga
console and PC businesses, are characterized by extreme volatility, frequent new product introductions and rapidly shifting consumer
preferences, and there can be no agssurance &s 0 the unit volumes of RDEAM memory devices and controllers that will he purchased m the
future or the level of royalty-bearing revennes that the Company will receive due 1o these applications. None of the systems companies
enrrently incorporating RDREAM memoery devices and controllers into their system products is contractuaity oblipated to continue doing so.
Griven the concentration of rovaities from a limited number of sources, it is likely lhat rovallies will continne (o vary greatly from paricd to
periacl
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Gecause most of the Company's revenues are derived from a smafl aumber of licenzees, the Company s reventes tend to be highly
coneentrated. In the second quarter and first six months of fiscal 2002, the Company’s wop five licensees accounted for §5% of ntal revenue
in the comparable periads of fiscal 2001, the Company s top five licensees accounted for 76% of lotal revenues, During the second quarier ¢
fiscal 2002, three customers accounted for 439, 16%, and 16% of total revenues. During the first six months of fiscal 2002, the same three
customers secounted for 42%. 18%, and 15% of total revenues. During the sacond quarter of fizeal 2001, four customers accounted for 309
17%, 11% and 109 of total revenues, Dunng the first six months of fiscal 200H, the same four customers secounted for 2795, 18%%, 149, an
12% of toral revenues, The Company expects thar it will continue to expericnee significant revenues concemration for the foreseeable future,
Hewever, the particylar licenzees which account for revenue concentration may vary from perind to perind depending on the addition of nev
contracts, industy consplidation, the expitation of deferred revenue schedules under existing coniracts, and the volumes and prices at which
licensces sell licensed mermory devices and controllers to systems companies in any given period,

The rovalties received by the Company are alse partiaily 2 function of the adoption of Rambus technology by systems companies and ¢
acreptance of e systems companies’ products by end nsers. The Conpany generally does not have a direct contractual relationship with
aystams companies, and tha royalty reports submitied by the Company's licensees penerally do not disclose the identity of, or wuit volume o
licensed memery devices and controllers purchased by particular systems companiss. As a result, it is difficult for the Company te predict th
extent 1o which its future revenues will be dependent upen particular systems companies.

International revenues constinmed 33% and 55% of tatal revenues in the second quarter and first six months of fiscal 2002, respectively
and 93% and 8204 m the comparable periods of fiscal 2001, In the fiscal 2002 periads, international revenues account for a reduced porcenta
of total revenues due to an mcrease in domestic revenues from the comparable periods of fiseal 2001, The Company expects that revenues
derived from international licensees will continue to represent & significant portion of iis total revemiss in the lutura. All of the revenues fior
imemational licensees to date have been denominated in United Staves dollars.

Substantially all of the license fees, engineering service fees and nonrefundable, prepaid rovalties from RDRAM and Ra%er licenses are
bundled rogether a8 contract fees because the Company generally does not provide or price these compeonents separately. The RDRAM
contracts also penerally include rights 1o upgrades and enhancements. Accordingly, Rambus recognizes contract revenaes ratably over the
period during which post-coniract customer suppont is expected to be provided. The excess of conwast fees received over revanue mecognizes
shown on the Company’s balance sheet as deferred revenue,

SDEAM-compatible and DDR-cempatible licenses generally provide for the payment of fees which include compensation for use of
Rambua patznts from the time the Company notifics the ltcensee of potential infringement. Accordingly, Rambus classifics these fees as
rovally revenues that are recognized ratably over the five-year comtract period. The excess of payments received over rovalty revenue
recopnized is shown on the Company’s batance sheet as deferred revenue,

As of March 31, 2002, the Company’s tota] deferred revenue from RDRAM, RaSer, SDRAM-compatible and DDR~compatible license
was £31.3 million, substantially ali of which is seheduled to be recognized ip varving amounts over the next four years.

L&



Preparz=d by 2 K. Dourreiley Firancial -- For peried ended 037312002 Page 20 o

Engineering Cosrs. Lnginesring costs, consisting of cost of contract revenues and research end davelopment expenses, deereased 5.6
2 57.1 million (30.0% of tatal revenues) and increased 5.3% 0 $14.3 million (29.7% of total revenues) in the second quarter and first six
manths of fscal 2002, respectively, over the comparabice periods of fizcal 2001, The decrease in engineering costs {or the second quarter of
fiscal 2002 from the comparable period of fiseal 2001 relates primarily to spending reduction efforts, particularly in the areas of eompengati
and outside services. The increase in engineering costs for the Lrst hall of [scal 2007 was primarily attributable to higher cperating costs of
new office facilities to which the Company relocated at the beginning of the second quarter of fiscal 2001,

Coast of Contract Revenues,  Cost of conract revenues was 31,8 million and $4.0 miilion in the second quarver and first six months of
fiscal 20002, respectively, down 19.7% and 24.2% from the comparable periods of fiscal 200 1. Cost of revenues accpunted for 28% of total
cngincoring costs in the first half of fiscal 2002, down from 39% in the comparable period of fiscal 2001, The decreasc in cost of contract
revenues as a percentage of total engineering costs reflects the shift in engneering resources toward develepment of the Company s technal
toadmap and new chip connection activities. The Company believes that the level of cost of contract revenues will continue o fluctiate in 4
future, hoth tn absolute dollars and a3 a percentage of revenues, as new generations of RDRAM memory daviess and controllers and RaSer
ASBIC ceils po through the development and implementation phases.

Rezearch and Developmeni. Research and development expenses were £3.2 million and 510.3 million in the second quarter and first
months of fiscal 2002, respectively, up 9.8% and 24.0% from the comparable periods of fiseal 2001, Research ang developmment expenses
accounted for 72% of votal enginesring costs in the first half of fiscal 2002, up from 61% in the comparable period of fiscal 2001 as the
Company continued to shift engineering resources to development of its technology roadinap and new chip connection ectivities, The Comg
expects research and development eapenses to Insrease over time as it enhances and improves iis technology and applies it to new gencratio
of memory devices and controllers. The rate of increase of, and the percentage of revenues rapresented by, research and development expen
in the fiture will vary fremn pariod to perind based on the research and development projects underway and the change in enpineering
headcount in any piven period, as well as the rate of change in the Company’s total revenues.

Murketing, General and Adminisirative,  Marketing, general and administrative expenses decreased 38.4% to $7.8 million and 1%.6%
¥17.% million m the secnnd quarter and first st months of fiscal 2002, respectively, from the comparable periods of fiscal 2001 targely dus
reduced level of Tegal activity as the Company awaits hearings and trfais associated with the defense of its intellectual property. Litigation o
decreased to $1.6 million in the sevond quarter of [iscal 2002 from $7.3 millivn in the comparahle period of 2001, and decreased o $4.1
million in the first half of fiscal 2002 frem $11.6 million in the comperabis period of 2001. The effect of reduced legal expenses was paitial
affset by higher payroll costs asseciated with changes in sales, merketing and administrative headcount and higher reat and other engeing
operating costs associated with relocating the Company s cerponate headquarters to 2 larger facility at the beginning of the second guarter o:
fiscal 2001 to accommeodate anticipated lang-term growth, In spite of a redoced revente base in the fiseal 2002 pericd, marketing, generel &
administrative expenses decreased as a percentage of revenues from 30.3% [n the second quarter of fizcal 2001 to 33.084 in the second quar
of (el 2002 primarily due 1o the significant reduction in legal expenses. The Company expects marketing, general and adminisrative
expenses to vary in the fimure as the Company markets its technology and assists systems companics with adapting this technology to new
generations of
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products. Litigation expenses are expecled 1o vary Tom peried o period based upon the volatilily ef litigaticn sclivitics and the Comnparss
afforts to Focus its resources upen protecting #ts intellcctual property rights. The rate of increase of, and the percantage of revenuss mpreser
b, marksting, zeneral and administrative expenses in the fiture will vary from period to petiod baged on the trade shows, advertising, lega
and other narketing and administrative activities undertaken and the change in sales, marketing and administrative headeount in any given
period, as well ¢ the rate of chanpe in the Company s rotal revenues.

frterest and Other [noome, Mot Interest and other income decreased to §1.7 million in the second quarter of fiscal 2002 from 52.6
million in the comparable period of fiscal 2001, and to $3.6 millien in the first zix months of fiscal 2002 from £4.6 millicn in the comparab
petiod of fiscal 2001, Interest and other incorme congists pritarify of mterest ineome from the Conypany’s cash investments, In addition,
beginning in the second fiscal quarter of 2001, interest and other inceme includes net income recognized from the Company's sublease of i
former affice facilities in Mounlain View, California, The decrease in interes! and other incorne in the second gquarier ang first six months o
fiscal 2002 from the comparabie periods of fiscal 2001 was primarily the result of declining interest rates and reduced subleass incorne. In
seeond quarter of fiseal 2002, the Company agreed to accept reduced rent paymwents from its sub-tenant o exchange for an increase in the k
of credit that serves as collateral for certain of the sub-tenant’s obligations under the lease. Interest and other income will likely decline intl
hext quarter due to redueed snblease income, the sifect of whith is expected to be partially otfset by tising intetsst rates and highar interast
mcome.

Provivion for fncome Tarer.  The Company recorded & provision for income taxes of $3.6 million and $7.0 million in the second qua
and firat six manths of fiacal 2002, respectively, compared to a provision of 5.4 million and $14.1 million in the camparable periods of tia
2001, respectively. The estimared federal and state combined rates on prefax income for the first half of fiscal 2002 and 2001 were 33% ang
4{%%, respectively, The Company's effective tax rate differs from the siatutory rule due bo dilferences relsted to the tming of recognition of
confract and royaity reveness and expenses for tix and Anancial reporting purposes.

Contingent Warrants, Common Stock Equivalenis, and Options

In November 1994, the Company entered imto an agreement with Intel Corporation for the development of high-speed semiconductor
memary inverfzce techmology. In January 1997, as part of this agreemem, the Company issued a warrant to purchase 4,000,000 shares of
Corminon Stock of the Company af a purchase price of 32.50 per share (the "Intel warrani™). This warrant was 1o have becornes exercisable ¢
upon the achievement of certain milestones by Intcl relating te shipment volumes of RDRAM chipscta (the “Inte] milcstones™). A complcte
discussicn of these milzstones is set forth in the latel warrant filed as BExhibit 4.4 to the Company’s Form 2-K filed on July 7, 2000, In
September 2001, this warrant was canceled as part of contract negaotiations which resulted in 2 new rayalty-bearing contract with Intel,

In Oetober 1998, the Company'a Boeard of Directors authorized an incentive program in the form of wamrants for 6 tofal of up to 1,600,
shares of Rambus Common Stock (the *DRAM incentive wartanis™) to be issued to various RDRAM licensees upon the achievement of ¢
produst qualification and valume production mrgets. Tha warrants have an exercise price of $2.50 per share and 2 lite of five years from the
date of issue. They vest and hecome exercisable on the same haziz as the former Tnta] warrant, which wAll result in 2 non-cash charge to the
statement of operations based on the fair value of the warmants when and if achievement of the Intel milestones becomas probable. As of M
31,2002, & dotal of 1,520,000 of these warrants lad been issued.
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In the first quarter of fiscal 20040, the Company granted to its Chief Exveutive Officer and to its President a combined total of 2,808,50
Common Stock Equivalents {CSEs) and to its employees approxinately 2,160,000 optians to purchase Rambus Common Steck for $2.50 p
share. An additional 494,500 of these options were granted to employees in fiscal 2001. Vesting of these CXEs and options was contingent
upon the achieveruent of key indicatars of success for Rambus, Vesting for » portion of these CSEs and options granted in fiseal 2000 was
contingent on an increase in the price of Rambus Commen Stack to greater than 350 per share for 30 consecutive days. This target was
achieved by the end of the second quarter of fiscal 2004, and resulted n a $171.1 million cmployre stack-refated compensalion charge rake)
the same quarter. Except for a $1.2 million employer payroll tax liability, this was a non-cash charge. The remaining CSEs and options vest
the same basis as the former Intel and existing DRAM incentive warrants, which will result in another almost entirely non-cash charge to th
statement of operations bated on the fair vatue of the CSEs and options when and if achievement of the Intel milestonss becomes probable.

The magnitude of these charges is a functien of the then current price of Rambus Common Stock at the time the charges are taken. For
example, if these warrants, CSEs, and options were valued based upon a stock price of 525, the charge could be $150 million or mere. The
charge, when and if taken, will be non-cash except for payeoll tax liabilities, which would kely be more than offset by eash received by the
Company upon exercise of the warrants and options.

Share Repurchase Program

In October 2001, the Company’s Board of Directers approved a share repurchase program of the Cornpany’s Comman Stock principall
toreduce the dilutive effect of employee stock options. Under the share repurchase program, the Company is awtherized to purchase in open
market transactions up to fve million of the Company’s shares of outstanding Common Stock over an undstfmed pertod of time. During the
first half of fiscal 2002, the Company repurchased 1,035,000 shares at a cost of approximately $5.4 million.

Critical Accounting Policies and Estimates

The Company’s discussion and analysis of ils finsncial condition and results of operations are based npon the Company's conselidated
financiat statements, which have hean prepared fa zccordance with aceounting principles gensrally accepted in the United States. The
preparation of these financial sratements requires the Company to make estimates and judgmenis that affect the reported armaunts of assets,
liahilities, revenuss and expeuses, and related disclosurs of contingent assets and liabilities. On an on-going basis, the Company evaluates it
cstimates, including those related to investments, income taxes, litigation and other contingencies. The Company bases its estimates on
historical experience and on various other assumptions that are believed ta be reasonable under the circumstances, the results of which farm
basiz for making judements about the carrying values of asseis and liabilities that are not readily apparent from other sources. Actual results
may differ from fhese astimates under different assumptions or conditions.

The Company believes the fellowing critical accounting policies affect its more significant judgments and cstimates used in the
prepacation of its conzolidated Anancial statements,

21



Prepared by R.R. Donneliey Financial -- For period cnded 03:31/72002 Pape 23 o

Revenue Recoguilion

The Cotnpany zenerstes revenues from four types of agreements with semiconducior companies. The first type of agreement, far mem
interface technology which is fully compatible with the RDRAM standard {“RDRAM licenses"™), allows semiconductor mamifacturers to
manufacture and sell RDRAM mewmory devices and memory confrailers that connect to RDEAM memory devices. The second type of
agreemient covers the use of Rambus patents and other intellectual property in synchranaus DRAM (“SDRAM™) and double data-rate (“DD
memory devices and logic [Cs which control such memory. The third type of agreement is for the RaSer cell that licensees integrate into the
lagic ICs for high-speed serial links, The fourth type of agreement is one with Intel for five years of payments which grants Intel access to
Rambus® complete patent portfolie,

RORAM licenses allow a semiconducter manufacturcr 1o use the Company's proprietary technology and to receive engineering
implementation services, customer support, and enhancements. The Company delivers to a hew RDRAM licensee an implementation packa
which contains the information needed to develop a chip incorporating RDRAM mernory Interface technology in the licensee's process. An
implementation package includes a specification, a generalized cireuit layout database software for the patticular version of the chip which 1
licensee intends {0 develop, test paramerer softwarz and, for memory chips, & core interface specification. Test parameters are the programa
teat the RDRAM technology embedded in the custemer’s product. Many licensees have contracted to have Rambus provide the specific
engineering implementation services required to optimize the generalized cirguit layout for the licensee’s manufacturing process. The RDR.
licenses aiso provide for the right to receive ongoing custermer suppott, which includes technical advice on chip specifications, enhancermen
debugging and testing. . -

The Company recogmizes rovenue on RDRAM licenses consistent with American Institute of Certified Public Accountants (AICPA)
Smtement of Position No. 28-8 (S0P ¥8-9), modification of SOP 97-2, “Soflware Revenue Recognition.” This SOF applies to all entities th
eath revenue on products containing software, whers software 1s not incidental to the product as a wholc. Contract fees for the services
provided under these agreements are comprised of license fies, engineering service fees and nonrefundable, prepaid rovalties. Conmact foea
hundled together as the total price of the agreement does not vary as a result of inclusion or exelusion of services. Accordingly, the revenues
[romn such conlract Fees are recognized ratably over the period during which the post-contract customer support is expecied to be provided
independent of the payment schedules under the contract, including milestones. We review assumpticns rezarding the post-coniract custore
support periods on a regular basis. If we determine that it is necessary to revise our estimates of the suppoit pericds, the total amount of
tevenue recognized over the life of the contract would not be affected. However, to the cxtent the new assumptions regarding the post-cou;
customer support periods were less than the original assumnptions, the coniract fees would be recogmized ratably over an aceclerated period.
Conversely, if the new estimated periods were longer than the original assumptions, the contract faes would be recognized retably over a lor
period.

At the time the Company begins o recognize revenne under BDRAM licenses, the remaining obligations, as defined by the S0P, arc o
longer significant. These remaining oblizations are primarily to keep the product updated and include activities such as responding to inquir
and periodic customer meetings. Part of these contract fees may be due upon the achievement of certain milestones, such as provision of cer
deliverables by the Campany or production of chips by the Hcensee, The remaining fees are due on pre-determined dates and inclede
significant up-front foes. The excess of contract fees received over revenue recognized is shown on (he balance sheet as deferred revenue.
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SDRAM-compatible and DDR-compatible licensss also generally provide for the payment of {ees which nclude comaensation for use
Rambus patents from the time the Company notifies ths licensze of potential infringemenr, Accordingly, the Company classifies these fees
rovalty revenues, which are recognized rutably over the five-year contract period.

foSer serial link licenses generally also provide for the payment of license fees and engineering fees, a3 well as rovalties based upon #
number of [inks produced by the ficensees. Revenues from licensg fees and engineering Fees are recognized ratably over the period during
which the post-contract customet support is expected o be provided, independent of the payment schedules under the contract,

The Company recognizes rovalties upon notification of sale by ita bzenseca, The terms of the royalty agrecments gererally require
licensees to give notification to the Company and to pay royalties within 60 days of the end of the quarier during which the sales take place.
The Company recopnizes royalties from the Intel contract which grants Lntel access to the Rambus patent porfolio 2s the amounts are dug a
pavable pursuant to the contract with Inel.

Lirigation
Az of March 31, 2002, we are involved in cortain legal procesdings, as discussed in Note & of cur consolidated flnancial statements. B
upan consultation with owside counsel handling our defense in these mattors and an analysis of potential results, we have not accrued any
amounts for potential losses related to these proceedings. Because of uncentainties related to both the amount and range of loss on the pendi
litigation, managemeant is unahle k1 make a raasohable estimate of the liahility that could result from an unfavorable onteorme. As additional
mformation becornes available, we will asseas the potentiai Lliabitity related to cur pending litigation. We will record accruals For loszes whe

wi determine the negative onteaine ¢f such malters to be probable and rsasonabiy estimable. Onir estimares regarding such losses could diil
from actual rosults, Revisions in our estimates of the potential {iability could materially impact our results of ¢pcrations and financial positic

Afarfefahiz Seruriticy

We classify ali of our marketable securities as available-for-sale. We carry these investments at fair vahue, based on quoted market pric
and unrealized gains and loases ars inclided in accumulated other comprehensive income, which is reflected as a separare component of
stockholders’ equity. Realized gains and !osses are recatded in gur consolidated statement of operations. If we believe that an other-than-
temporary decline cxists in one of our marketable sccurities, it is our policy to writs down these investments to the market value and record
related write-down as a reduction of interest income.

Feome Tooves

As part of preparing our consclidated financial statements, we are required to eshmate owr income taxes, This process involves estimat
our curtent tax cxposure togcther with assossing temporary differences resulting from differing treatment of itoms, such as deferred revenoe
for tax and acecuanting purposcs. Thesc ditferences result in deferred tax asseta and liabilities, which are included within our eonsolidated
balanee sheet. We assess the likelihood that our deferred tax assets will be recovered from future taxable income. To the extent we believe £
recovery is not likely, we niust establish 2 valuation allowance. To the extent we egiablish a valuation allowance ar
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increase this allowance in 4 period, we must include an expanse within the 1ax provision in the staement of operations.

Significant management judgment, bascd upon the advice of outside iy experts, s required to determine our provision for nceme ux
aur deferred tax assers and lighilities and any valuation atlowanee recorded against our deferred tax assets. As of March 31, 2002, we have
recorded a valuation allowanee of $3.9 million due {o uncertainties relatad to our ability to recover saime of our deferred tax assets, The
waluation allowanes is based upon our estimates of taxable income and the perind aver which our deferred tax assets will be recoverable. In
event thil actual results differ from these estimartes or we adjusr theso estimates in future periods, we may need to estahlish an additionai
valuation allowance, which could materially impact our financial position and resylts of operations.

As of March 31, 2002, the Company bas net deferred tax assets of $45.2 miltion.
Liquidity and Capital Resources

As of March 31, 2002, the Company had ¢ash and cash equivabents and marketable securitics of $161.8 million, including resiricied
investments of 512.3 million and a long-term marketable secutitivs component of $30.7 million. As of the samc dato, the Company had tota
working capital of $93 3 million, including  short-term cotaponent of deferred revenue of $12.1 million. Deferred revenue represents the
excess 0f cash received from licensees over revents recogmized on license condracts, and the short-term component reprasents the amount o
lhis deferred revenye the Company expects 1o recognize over the next twelve months, Without the short-term compoment of defarred revenu
working capital would have been $105.4 million as of March 31, 2002.

The Company’s operating activities provided net cash of $14.0 miliien and $26.2 million in the first half of fiscal 2002 and 2001,
respectively. In the fiscal 2002 period, net cash provided by operating aclivities consisted primarily of net income adjusted for non-cash iten
and a decrease in prepaids, deferred taxes and other assets, partially offset by a deerease in defered Tevenue, The decrvass n deferred Teven
represents contract revenues recognized in excess of new centract billings, Cash provided by operating activities affects the Companys
Liquidity. For & discussion of risks associated with the Company’s operating activities, see “Risk Facters™ below.

Net cash used in investing activities was 817.5 million and $5.5 million in the first half of fiscal 2002 and 2001, respestively. Investing
activities have consisted primarily of net purchases and matunities of marketable securities, changes in restricted investments, and purchases

praperty and equipment.

Net cash uzed in financing activities was $6.2 million in the first half of fiscal 2002 compared to $8.6 million provided by financing
activities in the comparable period of fiscal 2001, Finaneing activities have consisted primarily of proceeds from the sale of Common Stock
undet the Company’s Employee Stock Purchase and Option plans and, begmning i the first quarter of fiscal 2002, the repurchase of shares
the Company’s oetstanding Common Stock. In the first haif of fiseal 2002, the Company generated net preceeds of $2.2 million from the
issuance of Cammmon Stock and wied cash of $8.4 million 10 repurchase Common Stock.

The Company presenitly anticipatss that existing cash balances witl be Bdequate 1o tmiest its cash needs for at lzast the next 12 months.
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Lease Commitmenty

The Company relocated its headquarters at the beginning of calendar year 2081, and entered irie an agreement 1o subloase its previows
Mountait View facilities throngh the end of the existing lease berm in Febmiary 2005, In the second quarter of fiscal 2002, the Company agr
to accept reduced rent paymenta from its sub-renant m exchange for an increase in the letter of credit that serves as collateral for cettain of b
sub-tenant’s obligations under the lease.

The Company leases its present office facilities in Los Altos, California, under an eperating lease agreement. As part of this leass
transaction, the Company provided the lessor with a letter of credit restricting $2.5 million of its cash as coillateral for certaim of the Compar
obligations under the lease. The cash is restricted as to withdrawal and is managed by a third panty subject to certain limitations under the
Company’s investment policy, The letler of credit was reduced to $1.2 million upon the first anniversary of rent commencement, and is sobj
w further reduction to 5.6 milfion on the second annivetsaty of rent commencement.

Asof March 31, 2002, aggregate future minimum payments vwnder the leases are (in thousands):

Fiscal Year; Leases Sublcases et Carmmitm
April 1, 2002 through September 30, 2002 : $ 2587 % 672 0% 1,
2003 4,346 1,554 )
2004 4,984 1,970 3
2005 4,660 900 3,
2006 4,467 — 4,
Thercatter 20,516 — 20,
Total minirume lease payvments F4L840 5 5096 0% 36,
Risk Factors

Current amd Potentiaf Litigarion.  As the Company has extended i licensing program to SDRAM-compatible and DD R-compartible
products, it has increasingly become nvolved o liligation either nstigated by the Company ot by the poteniial licensee. As of March 31, 20
the Company was in litigation with three such potential $DRAM-compatible and DDR-compatible Heensess. It sach of these cascs, the
Company has claimed infringsmear of its patents whereas the potential licensess have gensrally sought damages and a determination that th
Rambus patents at suit are invalid and not infringed. Whils the Comipany’s preference in ail these cases is to achieve settlements resulting it
SDRAM-compatible and DDR-cormpatible licenzes, there can be no assurance that such settlaments will take place, that the Company will
prevail if there [s no settlement or that additional litigation witl not result from futire effonts by the Company to obiaie additional SDRAM-
compatible and DOR-compatible licenses. 1o addifion, futre litigation may be brovght by federal reguiatory authorities relating to the
Company's involvement with JEDXEC or may be necessary to enforce the Company's patents and other intellectual property rights, to proteg
the Company's trade scoreta, to coforce existing Heenscs, or to determine the validity and scope of the proprictary rights of others, and there
can be no assurancs thet the Company would prevail in any future litigation. Any such litigation, whether or not determined in the Compan:
favor o settled by
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lbe Company, is costly and could diver? the efforts and atteation of the Company’s management ané technical personncl from nermal besin
aperations, which would have a material adverse etfect on the Company's buginess, financial condition and results of operalions. Adverse
determinations or adverse interim results [n litization could result in, and‘or have already resulted in, at lzast on an intcrim basis, the Comp
lpsing certain rights, including the loss of e right to sue others for viotating the Company's proprietary rights, the Cornpany being subjcct
to significant liabillties, the Company being required to seek licenses from third parties, the Company being prevented from licensing ity
technology, or the Company being required to renegotiate with current licensees on a temporary or permanent bagis, any, or all, of which ce
have a material adverse effect on the Company’s business, [inancial condition and results of operations.

In any potential disputs involving the Company’s patents or other intellectual property, the Company’s licensess could alsa become th
‘arget of litigation, While the Company penerally does not indemmnify its licensees, some of it license agreements require the Company to
provide techmical support and information to a licensee which is involved in lidipation involving use of Rambus technology. In addition, the
Company is bound to indemnify certain licensees under the terms of centain RDRAM license upreements, and the Company may agree to
indemanify others in the furure. The Company’s suppart and indemnification cbligations could result in substantial expenses to the Company
addition 1o the time and expense required for the Company to supply such support or indemmification to its lfeensces, a licensee's de relopm
marketing and saies of mertery devices and controllers could be severeiy disrupted or shut down as a result of Iitigation, which in o coull
have: a material adverse effect on the Company's business, financial condition and results of operations.

Unpredictable and Fluctuating Gperating Results.  Because many of the Company’s revenue components fluctuate and are difficult v
predict, and its expenses are larpely independent of revenues in any particular period, it is difficult tor the Company to accurately forecast
revenucs and profitability. The Company recoynizes coptact revenues ratably over the period during which post-cantract customer support
RDRAM and RaSer licenses is expected to be provided. While this means that contract revenyes from current licenzes are renerally
predictable, changes can be introchiced by a reevalustion by Company management of the length of the post-contract support perivd. The i
estimate of this period is subject to revision as the RDRAM and RaSer technology bemg developed under a contract nears production, and s
revision will result in an increase or decrease to the quarterly revene for that contract. In addition, accurate predictiom of revenues from nes
ficenses 18 difficuit because the development of a business relationship with & potential licenses is a lengthy process, frequently spanning a )
of 1nore, atkd Lhe fiscal period in which a new license agreement wiil be entered into, if ar all, and the financial terms of such an agreemant a
difficult to predict. Contract rovenues also include fees for engineering services, which are dependent upon the varving level of assistanca
desired by ligensees and, therefore, the revenue from these services is alse difficult to predict. Adding to the complexity of making accurate
finemeial farecasts is the fact that certain expenses associated with & particular contract may not be incurred evenly over the contract period,
wheteas conbract tees assoriated with that contract are recognized ratably over the period during which the post-contract customer SUpport it
expected to be pravided.

Royalties accounted for 0% of total revenues in the first half of fiscal 2002 and 81% of total revenues in the fiscal year ended Septeml
30, 2001 The Company helievas that royalties will represent the majority of total revenues in firhure periods. Increasing royatty revenies wi
add to the diffieulty m making accurate financial foreeasts. Such royalties are recognized in the quarter in which the Company receives a ra
fram a licensee regarding Lhe shipment of licensed memory devices and controllers in the prior quarter, and are dependent upon Hluctuating
seles volumcs and
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prices of chips containing Rambus technology, all of which are beyund the Company's ability to control or assess in advance. The Compan;
believes that itz contnued success will be substantally dependent vpaon rovalties increqsing at a rate which more than offsets decreases m th
recognition of reverue under existing contracts, as well as the Company ‘s abilicy 0 add new licensees and to license new gengradons of its
technology 10 its existing licensees. Because a systems company can change its source of licensed memory devices and controllers at any ti
and because the new source could have different rovalty rates, any such change by a systems company, particularly one which accounts for

substantial volumes of licensed memory devices and controllers, could have a sudden and significant adverse effect on the Company s
revenues.

The Company’s business is subject to a variety of additional risks, which could materially adversely affect quarterly and annual operal

rosults, meluding:

-

market acceptance of the Company's technology;

systems companies’ acceptance of memaory devices and contrallers produced by the Company's

semiconductor and systerns companies” aceeptance of RaSer and Yellowsione

miarket acceplince of the produets of systems companies which have adopted the Company s

the loss of any strategic relationships with systems companies or

announcements or miredoctions of new techoologies or products by the Company of the Company’s

delays or problems in the inireduction or performancee of eahancements or of fiture generations of the Company’s technology;

fluctuations in the market price and demand for memory devices and controllars into which the Company s technology has been
ncorpurated; :

competitive pressures resulting i lower contract reveouas or toyalty rates;

ghanges in the Company’s and systcms companies’ development schedules and lovels of expenditure on research and
personngl changes, particularly those invoiving enpinesting and technical paraonned;

costs asspizted with protecting the Company®s intelleciual property;

adverse developments i litigation, ineluding current litisation with potential SDEAM and DDR

the Company ‘s reliance upon the accuracy of royalties reported by licensees;
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= the porentinl that Intel and other licensees could fail to make payments under thwir curent
* changes in Company strategies;

* flnctuations in the vatue of the Company’s strategic

» foreign exchange mate fluctuations or ether changes in the international business climate;
* peneral economic trends and other factors.

Extreme Volatdity of Stock Price. The rading price of the Company's Common Stock has been subject to very wide fluctuations wh
may continue in the filure in response to the following:

= quarlsrly varialions in operating results:

* progress of lack of progress in the development of RDRAM memory devices by licensces or RDRAM memery device-based produ
by systems companies;

= signing ar not signing new licensess, especially for SDRAM-compatible, DDR-compatible, RaSer and Yellowstane
= few litgaton or developments io current litipation;

= anncuncements of teclinological innovations or new products by the Company, its licensess or its competitors;

= developments with respect to patents or proprietary rights and other events or

The rading price of the Company’s Common Stock could also be subject to wide fluetuations in response to the publication of reports
changes in financial estimates by securilivs analysts, and it is possible that the Company’s actual results in one or more future periods will £
short of those estimates by sequrities analysts. In addition, the cquity markets have experienced volatility that has particularly affected the
matket prices of equity seeurities of many hizh technology companies and that often has been unrelated or dispropertionate kg the operating
performance of such companies. These broad market fluctnations may adversely affect the market price of the Compary’s Commen Stock.

Dependence upon Limited Number of Licensees.  The Company neither manufactures nor sells devices containing fts memory or seric
link chip-connection technology. In general, the Company licenses its technelogy to semiconductor companics, which tn tur mannfactre ¢
sell licensed memaory deviees, memory controllers, and serial links to gystems companies which incorperate Rambus technology into their
products. The Company s strategy to maintain RDRAM as an industry standard is dependant upon the Campany’s ability to male it
lechnolugy widely available to sysiems companies through multiple semiconductor manufacturers, and there can be nn assurance that the
Company will bo successful in maintaining its relationships with its curent licensees or in entering inte new relationships with additional
licensees, In the case of RaScr scrial links, semiconductor and
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syStems companics may Liceuse direclly rom Bambus, The Company laces numerous risks in suecessfully sbtaining REAM nemory dov
and sontroller licansess on terms soraistent with the Company's business model, including, amoeng others:

+ the lengthy and expensive progess of huilding a relationship with a potential Hcensee before there is any assurance of 2 license
agresment widh such party;

 persuading large semiconductor companies to work with, to rely for eritieal technology on, and to disclose proprietary manufzcniin
technology to, a smaller company such as Rambus;

v perenading patential liecnzess to bear certain development costs associated with EDEAM technology and to make the necessary
investment to suecesafully produce RDRAM memoty devices and controllers; and

v successfilly transferring technical know-how to

Tu eblyin new SORAM-compalible and DDR-coopalible licenses, the Company may have (o resort o litigaiion, in muny cases aguins
the same companies who are RDRAM memory device and controller licensees of the Company. In addition, there are a relatively limited
munber of larger semicenductor companies to which the Company could license its interface technology m a manner consistent with is
business madel. The Company believes that its prineipal ¢competition may come from {ts licenszet and prospective licensees, many of which
are evaluating and developing products based on altemative rechnologies.

Dependerice wupon Spstems Compantes,  Although sales of RDRAM memory devices to aysterns companies which have adopted the
Company's technelogy for their products are not made directly by the Cornpany, such sales directly affect the amount of royalties from
RDRAM memory devices and controllers received by the Company. Therefore, the Compamy’s success i partiaily dependent upon the
adoption of the Compeny's chip-connection technology by systems companies, particularly those which develop and market high-volume
business and consumer products such a5 PCs and home videg game congoles. The sales of RaSer tochnology are divectly impacted by the sa
of systoms using the technolopy regardless of whether the license ia obtamed direetly or through a semiconductor company, The Company 1
subject vo many rHzks bevond its control that influence the success or fatlure of a particular systems company, neluding, among others:

= competition faced by the systems company in s particular

+ market acceptance ofthe systems company’s products;

* the engineering, sales und markeling and management capabilitics of the systems company,

+ technical challenges unrelated to Rambus technology faced by the ayatems company in developing its praducts;

= the financial and other resources of the systems company.

The process of petsuading systems companies to adopt the Company’s technology can bs lengthy and, even if adopted, there can be ng

assurance that Rambas technology will be used in a product that is ultimately brought to market, achieves commercial aceeptance or results
significant
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royalries to the Company. Rambus must dedicats substantial resources w marlet to and suppert systems companiss, in addilicn L supporit
the sales, marketing snd technical efforts of is licensess in prometing Rambus technelogy 1o systems companics. Even if a systems compar
develops a product based on Rambus technology, success in the market will depend in part on a supply of memory devices and controllers ¢
Ranzbus licensees in sufficient quantities and ar commereiaily attsactive prices. Because the Company does not control the business practice
itz licensees, it has no ability to establish the prices ar which the chips containing its technology are made available to systems companies o
degree to which its licensees promote Rambus technology o systems companies,

No dseurance of Adoption of RDRAM Techaology as the Matnstream Industry Standard: Cost of RDRAM Techmology.  An important
part of the Company’s strategy for its RDEAM techooiegy to become the mainsream industry standard is tn penetrate markets by working
with leaders in hoss markets. This strategy iy designed to encowrage other participants in those markets to follow such leaders in adopting
BEDRAM technology, Should a high profile mdustry participant adopt RDEAM techoology for one or more of ity products but fail to achiev
success with those products, other industry participants’ paresption of RDRAM technology could be adversely affected. Any such event cm
reduce future sales of RDRAM memory devices and controllers. Likewise, were a market leader to adopt and achieve success with & compe
tezhnology, the Company's repination and sales could be adversaly affected. In addition, some industry participants have adoptad, and othe
may in the funme adopi, a strategy of disparaping the Rambug solution adopted by their competitors. Failure of the Compatiy™s technology t
adopled ds Lthe mainstream industry standard and/or to maintain performance leadership would have a material adverse effect on the Compa
business, financial condition and results of operations.

One important requirement for the Company's RDEAM technology ta be adopted as the mainstream industry standard is for any prem
inthe price and cost of RDRAM devices over allematives 1o be reasonable in comparison to the perceived benefits of the technology. Howe
there can be no assirance that the price and ¢ost premivm for RDRAM memory over standard memory can be reduced sulficiently to allow
develppment of RDRAM a5 the mainstream industry standard, There can be no assurance that yields to the full 800, 10685, or 1200 MHz
specification will maintait satisfactory levels. In addition, becanse of the exira interface circuiry and other features, an RDRAM chip is
somewhat larger than a standard SDEAM. Therefore, a manufacturat will generally produce fewer RDRAM devices than standard SDRAM
a given wafer size and an RDRAM chip will be somewhat more expensive than the standand SDRAM version. Also, RDEAM manufacture
ure respansible for their own manufacturing processes, and Rambus has no role in the manyfacture of RDEAM memory devices. For sxamy
Rambus has ne influtnce on decisions in regard to any process changes or ou whether or when (o “skrink™ or otherwise change a design to
reduce the cost of the chips,

RDRAM memory devices use newer-generation chip-scale packaping (“CSP"} and require high-speed testers for a portion of the test
procedure. While the Company feals that tssting costs for RDRAM memory devices in mass production velumes will be no creater than for
current standard SDRAM, additional eapits] aquipment is required and startup costs are incurred by the manufacturers producing RDRAM
memary devices. In additicn, for PC main memory applications, mermory modules (called “RIMM™ maodules™), comnectors and clack chips
st be produced by multiple vendors and avzilable in volume. There is no assurance that such changes in the manufacturing processes and
infrastructure of the DRAM industry can be accomplished at a sufficiently competitive price to allow the development of a mass market for
KM AM technology.
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Dependence apon PO Main Memory Murket Sepmerd ond Intel. An important part of the Company’s strategy is for its RDRA M
technology to ponetrate the market segment for PC main memory. To date, the only use of RDRAM technolugy in this market is via chipsa
deveioped by Intel which sllow RDRAM memory devices to connect to Pentium 1T and Pentiam IV processors, There can be no assurance
the pricing of RORAM memaory devices will be reduced to a competitive level or that Intet chipsets and RDRAM technsloay will be succes
in penetrating the market seement for PC main memory. Furthermore, Intel has in the past changed its roadmap 1o eliminate certain product
nsing RDRAM technology and there ean he no assurance that Intel's emphaais or priorities will not further change in the future, resalting in
less awention and fewer resonrces being devoted to developing chipssts supporting RDRAM. Intel could stop developing chipsets that supp:
RORAM technelogy. Also, there can be no assuwrance Lhat Rambus and Inte] will continue to be able to work together suctessfully over an
cxtended paried of time ar that Intel will not continue to develop or adopt competing technologies in the fulure. Failure of the Company ‘s
technology to maintain performance leadership would have a material adverse offect on the Company’s busingss, financial condition and
results of operations.

Revere Convesration,  The Company is subject to tevenue concentration risks at both the licensee and the systems company levels,
the first half of fiscal 2002 and 20011, revenues from the Company’s top five licensees accounted for approximately 35% and 76% of the
Company’s revenues, respectively. Because the revenues derived from various licensees vary from peried to period depending on the additi
of new conrracts, the expiration of defarred ravenune schedules under existing cottracts and the velumes and prices at which the licensees ha
recently sold licensed memory devices and contrallers en syetemns companias, the particular licensees which areount for revenns concentrali
have varied from period to perjod. Thess variations are expected to continue in the foreseeable furre, aithough the Company anticipates tha
revenue will conioue te be concenirated in a imited number of licensees.

The royalties received by the Company sre a function of the adoption of Rambus rechnology at the systems company level. Systems
campanies purchase semiconductors containing Rambus technology from Rambus licensees and, other than for RaSer techmology, generally
not have a direct contractual relationship with the Company. The Company®s liecnaees goncrally de not provide detail as to the identity or
volume af licensed memory deviees and conttodlers purchased by particular systems companies. As a result, the Company faces difficulty ir
analyzing the extent to which its fifure revenues will be dependent upon particular systems companies. Systems companies face intense
competitive pressure @ their markets, which are characterized by extreme volatility, frequent new product introductions and rapidly shifting
couswmer prefereaces, and there can be no assurance as to the unit volumes of licensed memory devices and controllers that will be purchas,
by thess companies in the fiture or as to the level of ravalty-bearing revenues that the Compainy’s licensees will receive from sales to these
companies. There can be no assurance that a sighificant sumber of other systems companies will adopt the Company's technology or that th
Company's depandence upon particular systems companies will decrease in the future.

Relance upon DRAM Market; Declines it DRAM Price amd Unit Volume per System.  In fiscal 2001 and the firse half of fscal 2002,
material percentage of the Company’s royalties was derived from the sale of DRAM. Rovaltizs on DRAM arc based on the valumes and pri
of DEAM manufactured and 20ld by the Company’s licensees. The eoyalties received by the Company, thersfore, are influencad by many of
the risks faced by the DRAM market in peneral, mcluding constraints an the volumes shipped during periods of shortage and reduced avera;
selling prices (ASPs) during periods of surplis. The DRAM market is imtensely competitive and gonerally is
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characlecized by declining ASPs ever the lifs of a gereration ol chips, Such price decreases, and the corresponditi decteases in per unit
royaltizs received by the Company, can be sudden and dramatic. Compounding the effect of price decreases is the fact that, under certain of
Company’s RIVRAM license agreements, rovalry rareg decrsase 23 a function of time or volume, There can be no assurance that decregses u
DEAN prices or in the Company s rovalty rates will not have a materiat adverse effect on tha Company's business, results of operations an.
financial condition. There can be oo assurance that the Company will be suegessil in maintaining or increasing its share of any markat.

Rapid fechnological Change: Reliznee on Fundomental Technalogy: fmporiance of Timele New Product Development.  The
semiconductor industry is characterized by rapid wechnological change, with new generations of semiconductars heing initoduced periodics.
and with ongoing evolutipnary improvements, Since beginning operations in 1990, the Company has derived all of its revenue from its chip
cannection technology and expects that this dependencs on its fundarnental technology will continue for the foresesables luture. Accordingls
troad aceeptance of the Company’s technology I3 critical to the Company’s future success, The infroduction or market acceptance of
competing tecimology which renders the Company’s chip-sonnection technology less desirable or obsclete wonld have a rapid and material
adverse efiect on the Company’s business, results of operations and financizl condition. The announcement of new preducts by the Compan
could cause licensees or systems companies o delay or defer entering into arrangements for the use of the Company’s technology. which ce
have a material adverse effect on the Coropany*s business, financisl condition and results of operations,

The Company’s operating resules will depend to a significant extent on its ability to infroduce enhancenents and new genetations of its
chip-connection technoiogies which keep pace with other changes in the semiconduetor mdustry and which achieve rapid market acceptano:
The Company must continually devote significant engineering resources to addressing the ever-increasing need for memory bandwidtd:
associated with increases in the speed of microprocesscrs and other controllers, as well a5 to serial link and sipnaling lechnpdogies. Technic:
innovations of the type that will be required for the Company to be successful are inherently complex and require long development cycles,
there can be ne pssurence that the Company's development efforts will uhtimately be successful. In addition, these innovations must be
completed befere changes in the semiconductor industry have renderad them obsolete, musat be availabla when systems companies require ti
innovations, and must be sufficiently compelling to cause semicondnetor mannfacturers to enter into Hieensing arrangements with Ratmbus fi
the new technologies, There can be no assurance that Rambuos will be able to meet these requirarments. WMoreover, significant technodogical
inmovations gencrally reguire a substantial investment before their cormmercial viability can be determined. Thers van be no assurance that 1l
Company will have the financial resources nocessary to fund future development, that the Company's licensees will continue to share certail
research and development costs with the Company as they have in the past, or that revenues fom enhancements or new generations of the
Company’s technology, even if successfully developed, will exceed the costs of development.

Competifion.  The semiconductor industry is intensely competitive and has been characterized by price erosion, rapid technological
change, short priodact Life eyeles, ¢yelical market patterns and increasmg foreign and domestic competition. Mosi major DRAM manufactur
including RDBAM licensees, produce SDRAM, DDIR, FCRAM, and RLDRAM, which compete with RDBAM memaory devices. These
companigs are much larger and have better access vo financial, certain technical and other respirces than Rambas.
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The Company believes that its principal compesition For inemery inler{aues may come from its licensess and prospective licensaes, ma
of which are cvaluating and develeping products based on alvernative technologies and are beginning te take a systems approach simifer to -
Company's in solving the application needs of systems companies. Most DRAM suppiiers have been producing DDR, which doubles the
memory bandwidth compared to SERAM without doubling the chock frequency. While Rambus has been successful in negetiating SDRAMN
compatible and D1IR-compatible licenses with some DRAM manutacturers which include the payment of royalties on DDR, other
manufacturers have not agreed (o 8 license and are in fitigation with the Company.

A consortium including semiconductor and systems companies is thought to be developing an extension of DDR known as DDR-2. Tg
extent that these alternative technologes provide comparable sysiem performance ac lower than er simifar cost to RDRAM memory devics:
arz perceived to require the payment of lower royalties, the Company’s licenszes and prospective licensess may adopt and promote the
allernalive lechnodogies. There can be no assorance that the Company's fuure competition will not have a material adverse effect on the
Company's business, results of operations and fimancial condition. While the Company might determing that such aliemalive technologies,
when and if develeped, infringe the Company's patetits, there can be no assurance that the Company wouid be able to negotiate agreements
which would result in rayaities paid to the Company without litigation, which cculd be costly and the result of which would be uncertain,

In addition, certain scmiconductor companies are now marketing 1Cs which combine logic immd DRAM on the same chip. Such
technalogy, called “embedded DRAM," elimmates the need for an external mterface to memory. Embedded DRAM is well suited for
applications where component space saving and power consumption are impertant, such as in the graphics subsysterns of notebook PCs, Th
can heno asguranee that competition from embedded DEAM will not increase in the thhure,

The Company believes that competition for RaSer technology will come from systems companies, semicondnetor companies and other
licensors of serial links. At the 10 gigabht per second speed, competition will alzo come from optical technology sold by systems and
sernicgnductsr companies,

Limiteed Frotection of Intellectual Property.  While the Company has an active program to protect its proprietary techtlogy through 1
filing of patents, there can be no assurance that the Company's pending Unired States or foreign patent applications or any future Lnited Sty
or foreign patent applications will be approved, that any issued patents will protect the Company's intellectual property or will not be
challenged by third parties, that the Company will be successful in litigation relating to its patents, or that the palenls of others will not have
adverse effect on the Company®s ability to do business. Furthermore, there can be oo assurance that others will not independently develop
simnilar or competing rechnelogy or design arcund any patents that may be issued o the Company.

The Company attempts o protect its trade secrets and other proprietary information throuph apresments with licensees and systems
cempanies, proprietary infprmation agreements with employeea and consultants and other security measurss. The Company also relies on
madettiarks and crade secret laws to protect its intellectual property. Despite these efforts, there can be no assurance that others will not gain
sccess ta the Company's trade secteta, or that the Company can meaningfully protect its intellectual property. In addition, effective rade sa
protection may be
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gnavailable or limited in certain {orcign counigics. Althoush the Company ietends 1o prolect 1= tighis vigorously, thers can be 0o assurance
that such measures will be success ful.

Rumbys believes that it is important to devetop and maintain a uniform RORAM memory interface standard, The Company's RDEAR
comiragls generally prevent a licenses from using licensee-developed patented improvements related to Rambus lechnolugy to block other
licensces from using the mprovements of requiring them to pay additional rovalbies related to their use of Rambus chip-connection technol
Speeifically, the contracta generaily require licensees tp gramt to Rambus a royalty-free cross-license on patented licenses inrellectual prope
retated to the implementation of Rambus interface technology, which Rambus subficenses to gther licensess that have eniered into similar
atrangements. Nonetheless, there is no assurance that such g blocking arrangement will not aceor in the futore.

Risky Associated with Imternational Licenses. T the first half of fiscal 2002 and 2001, mternational revenues constituted 55% and 49
of tha Company’s tetal revenues, respectively. The Company expects that revenues derived from international licensees will continye to
represent a significant portion of itt total revenues in the future, All of the revenues Hom nternational Heenseea have to date been denomin
in TTnited States dollars. However, to tha exient thaf such licensees’ sales to systems companies areé not denominated in Linited States dollar
any royalties that the Company receives as a resulr of such sales could be subject to fluctuations in currency exchanpe rates. In addition, if't
sleetive price of licensed memory devices and controllers sold by the Company’s forelgn lcensees were 10 increase as a result of fTuciuatic
in the cxchange rate of the relevant curreneics, domand for lisensed memory devieda and sontrollers could fall, which in tum would reducs
Caompany's royaltos. The Company does ot use derivative instruments to hedee forsign exchange rate tizk. [n addition, intermational
operations and demand for the products of the Company’s licensees are subject to a variety of risks, including:

= tariffs, import restrictions and other trade barriers;

« chanees in regolatory requirements;

+ longer accounts receivable payment cycles,

» agdverse tax COMSBOUenCces,

» xport license reguirements;

= foreigr povernment regulation;

= political and ecomomic mstability; and

= changss in diplomatic and trade relatfonships.

B particunlar, the laws of eertain countries in which the Company currenily licenses or mey in the future license its technology require
sipnificant withholding taxes on payments for intellectyzl property, which the Comparmy may not be able to offset fiully againgt its Tnited St
rax obligations, The Company is suliect to the further tsk that tax authorities io those countties may re-charactérize centain engincering fee

license fees, which could result in increased tux withholdings and penaliics. The Company’s liceosees are sabject o many vl the risks
described above with respect to systems companies Which are located in different countries, patticularly video game console and PC
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manulacturers located in Asia and elsewhere. There can be 0o assumnce Lhat one or more of the risks associated with international licenses
the Company’s techunology will not have a dircet or indirect material adverss cffect on the Company’s business, financial condition and res.
of aperations. Moreover, the laws of certain foteipm countries in which the Company’s technology is, or may in the future be, licensed may
protect the Company s intellectual property rights to the same extent as the laws of the United States, thus increasing the possibility of
infringement of tha Company’s intellectual property.

Dependence an Key Personnel.  The Company’s success depends 1o a significant extent on its ability to identify, attract, motivate ang
retain qualified technical, sales, marketing, finance and exgcutive personnel. Because the future success of the Company is dependent upon
ability to continue to enhance and infroduce new generations of its technology, the Company is particularly dependent upon its abiligy to
idemtify, atract, motivate and retain qualified engineers with the requisite educational background and industry expetience. Competition for
qualified enginesrs, particularly those with significant indusiry experience, is intense. The Company is also dependent upen its sentior
management personnsl, most of whom have worked together at the Company for several years. The loss of the services of any of the senior
management personnel or a significant number of the Company’s enginears could be disruptive to the Company’s development efforts or
business relationships and could have 2 material adverse effect on the Company’s business, financial condition and results of eperatians. Tk
Company generally does not enter into employment coniracts with its employees and does not maintain key person life insueance.

Management of Expanded Operations.  The Company 1s not experienced in managing rapid growth. The Compeny may not be equip
to successfully manage any future periods of rapid growth or expimsion, which conld be expected 1o place a significant sirain on the
Company's Hmited managerial, financial enginesring and other resources. The Company's RaSer and RDRAM licensees and systems
companies rely heavily on the Company s technological expertise in designing, testing and manufacturing produces incerporating the
Company’s interface technologics. In addition, relationships with new Yellowstone, RaSer and RDORAM licensees or systems companies
zenerally require significant engincering support. A3 a result, any increascs in adoption of the Company®s technelogy will increase the strai
the Company's resources, particularly the Company’s engineers. Any delays or diffieultics in the Company's research and development
process cansed by these factors or others could make it difficult for the Company to develop future generations of ifs interface technology
to remain competitive. In addition, the rapid rate of hiring new employees could be disruptive and could adversely affect the efficiency of &
Company’s research and development process. The rate of the Company*s fiture expansion, if any, in combination with the complexity of t
technology involved in the Company’s licensee-based business model, may demand an unozually high level of managerial effectiveness in
anticipating, plaming, coordinating and meeting the operational needs of the Company as well as the needs of the licensees and systems
companies. Additionally, the Company may be required to reorganize its menagerial structure in order 1o more sffectively respond to the ne
of customers, Giiven the small pool of potential licensees and target systems companies, the adverse effect on the Company resulting from a
lack of effective management in any of these areas will be magnified. [nability to manage the expansion of the Company's business would
a material adverse effect on its business, financial condition and teenlts nf operations.
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ltem 3. Chmeantivarive gnd Qutifafive ihsolosures oot Market Risk

The Company’s exposure to market risk for changes in interest rates relates primarily to its investment portfolio, The Company places
investments wiih high credit issuers and by policy limits the amount of credit exposure ta any one issuer, As stated in its policy, the Compa
will ensure the zafety and preservation of its invested funds by limiting default risk and market risk. The Company has no investmenrs
dencminated in foreign country curvencies, other than immaterial cash accounts, and therefora is not subject to foreign exchange risk,

The Company mitigates default risk by investing in high credit quality secutities and by positioning its portfolic to respond appropriate
to a significamt reduetion in a eredit rating of any investment issuer or guarantor. The pottfolio ineludes only marketable securfties with aety
secondary or resale markers (o ensore portioiio liguidity.

The table below presents the catrying value and related weighted average interest rates for the Corapany's investment portfolio. The
carrying value approximates fair value at BWarch 31, 2002

Averape Ratc
Carvylng Rrtare at
Vakue Wlarch 31, 2
{n thousamdu) {anmuallzed)
[ovesiment portfolio:
Cash equivalents boo34,784 I
United States government debt securities 45,872 3
Corporate notes and bonds 33,055 4
Forelgn debit szenrities L2020 4
blunicipal notes and Bonds 19,328 2
Conmunercial paper B2 1
Total investment portfolio ¥ 149971
I
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PART H — OTHER INFORMATION
Item 1. Legat Proceedings

On August 8, 2000, the Company filed suit in the U5, District Court for the Eaatern District of Virginia (the “Virginia court™} against
Infingen Technotogies AG (“Infineon™) and its North American subsidiary for patent infringemern of twe LS, patents (USDC Virginia Civ
Action No.: 3:D0CV524). On September 25, 2000, Infineon filed counterclaims against the Company in the U8, case seeking a declaratory
Judgment that the two asserted patents are invalid and not infringed and further claiming conriburory intringement by the Company of two
Infinecn U7.5. patems. In addition, Infineon also asserted breach of contract, frand, RICO, and monopolization claims in connertion with the
Company's participation i an indostry siandards-setting group known as JEDEC where the Conipany is alleged nor w have dizelinsed vertai
of its then-pending patent applications (*JEDEC related claims™). The Infinecn counterciaims soupht compensatary and punitive damages,
attorneys’ fees, injunctions to hali future infrinpement of the Infineen patents, and an award of a royalty-free license to the Rambus patents,
Octaber 2000, the Company amended itz complaine to assert infringement of two additional TS, patents. In January 2001, [nfiseon amends:
its answer and counterclaims to melude a request for 3 declaratory jodgment that ail four asserted Rambus patents are invalid and not infring
In addition, Infineen withdrew all contributory patemt infringement claims against the Company relating to Infineon’s 17.8. patents.

‘Irial began in the Virginia case an April 23, 2001, Gn May 4_ 2001, the Virainia court granted Infineon’s motion to disiniss Rambus’
patent infringement casz and granted Rambus® motfon to dismiss [nfineon’s breach of contract and monopolization claims, On bay 9, 2001,
the jury returned a verdicl against Rambus on the faud claims and for Rambus on the RICO claims. The jury awarded Infingon $3.5 million
punitive damages, which was reduced to $350,000 under Virginia law. On August 9, 2001, as a result of post-irial motions, the Virgini cou
sef agide the constructive fraud verdict with respect 1o both SDRAM and DDR standard setting, The actual fracd verdict with respect to DI
standard sething was also set aside. Post-trial motions by Infinesn resulted in the Virginia cowt awarding {nfineen approximately $7.1 millic
i artorneys” fees, In addition, on November 26, 2001, the Virginia court issued a permanent injunction prohibiting the Company from fling
additional patent infingement actions against infinecn in the U.S. wnder certain of the Company®s 11.8. patent claims with regard to JEDEC
compliant SDE AM and DDR devices and (subject to certain conditicns) successor JEDEC-compliant devices.

The Company has appealed the rulings by the Virginoa court relating to infringement, inclnding the nilings on patent claim constructior
which are known as “Markman rulings.” The Company has also appealed mumerous liability rulings by the Virginia court wirth respect ta the
JEDEC related clabns concerning SDRAM standard seiting, The Company hay alse filed an appeal with respect to the permanent injunction
wling. Infineon has appealed two rulings againat it that Rambus commirted no fraud with respect to the JEDEC DDR standard and that no
mjunction should reach patent enforcement actions in Eurepe. These appeals, which will be heard by the Court of Appeals for the Federal
Circuit (CAFC), have been consolidated (CAFC Appeal Nos. (41-1449, 01-1583, 01-1604, 01-1641). Briefing on all of the izsues that have b
appealed has been coordinated by the CAFC using a shortened schedule. That briefing is now complete and a hearing on all appeals is
scheduled for June 3, 2002,
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On Augost T, 2000, the Company Oled suitin the Diswict Court i Mannheim, Germany (tha “Mannheim court™) azainst Infineon for
infringenent of one European patent. A hearing was held on May 18, 2001, and on Tuly 20, 2001, the Mannheim coort issued an “arder for
evidence™ requiving the appointment of an independenr technical expert to evaluate certain tochnical aspects of Rambus® infringemer clain
The Mannheim court subsequently appeinted it independent tcchnical expert, and, after the expert delivers an opinion, which is expected i
the saeond calendar quarter of 2002, the court will then determine whether Tnfinegn products ifringe Rambuys® patent. In the meantime, the
validity of the same Rambus Furopean patent is being reviewed by the European Patent Office and a hearing is anticipated in the Fall of 20

On August 28, 200M), Micron Technology, Ine. (“Microm™) filed suit against the Company in the U.S. District Court in Delaware (UST
Delaware Civil Action Na.: 00-792-RRWM}. The suit asserts violations of federal antitrust laws, deceptive trade practices, breach of contract
trand and negligent misteprasentation in connection with the Company’s participation in JEDEC, Micron’s suit seeks a declaration of
monopelization by the Company, compensatory and punitive damagas, attomeys’ fees, a declarstory judgment that efght Rambus patents ar
invalid and not infringed and the award to Micron of a royalty-free license to the Rambus patents. In Fehroary 2001, the Company filad its
answer and counierclaims, whereby the Company disputes Micron's claims and asserts infringement by Micron of the eight U.5. patents, Sy
discovery is alill ongomg in the Delawarc action. Both sides filed a number of potentially dispositive motions for summury judgment. Om
February 27, 2302, the court ruled on some of these motions, denying Micron’s motien for summary judpment on its claims of frawnd. The
Delaware court also has postponed trial on al] of the issues in the Micron ease until after the CAFC reviews the judgments of the Virzinia o
in the Infineon matter.

[n September 2000, the Company filed suit agsinst Micron in Germany, France, Great Britain and Italy for infringement of a Europcan
patent The Company’s German suit zgainst Micron is, like the Company’s Genmnan suit against Infineon, in the Mannheim court, which iss
an “order for evidence” on Decernber 7, 2001 requiring the appeintment of an expert. That expert has been appointed and ia the same exper
was appointed o the Infineon and Hynix cases in Germany. The French suit has not progressed beyond an early phase, The British suit has
been temporarily stayed pending a detcrmination by the Ewropean Patent Office on validily. On May 2, 2001, the independent experts
appointed by the District Cowrt in Monza, ialy (the “Monza court”™) issued a report that confirmed the validity of the Rambus patent in suil
determined that Micron’s SDRAM products infringe the Rambuz patent. On May 23, 2001, the Monza court declined 1o grant Rambus a
preliminary injunction due to it conclusion that the experts had not addressed one technical issue, Rambus appealed the Monza court™s mull
and on July 138, 2001, the Appeals Court rajectad the appeal on jurisdictional grounds. The infringement suit against Micton n Italy on the {
European patent has been stayed, bat if it resumes, it will resume o the District Court of Milan rather than in Monza.

In December 2000, Micron filed a declarstory judgmant suit of non-infringement of 8 second Enropean patent against the Company in
Distriet Conrt of Averzano, Italy. In response, the Company asserted infrinpement of the secomd European patent in Milan, Italy. The actior
on the second Exropean patent in Haly have alse been stayed. Further, the Company filed snit against Micron in Germany and Italy for
Infringement of a third European patent, The German suit for infringement of the third Furopean patent is pending in the Mannheim court,
while the Italian suit on this third European patent has beea atayed.
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Un August 2%, 2000, Hyundat Electronics Industries Co., Ltd. {"Hyundai™) and variows sibsidiaries filed suit against the Company in t
U3, District Court for the Northern Districe of California (USDC Northern District of California Case No.: 00-20905 PY1), Since filing sui
Hyundai has changed its name to “Hynix Semiconductor Ine.” {"Hynix™}. The suit asserts breach of contract in connection with the Compa
participation in FEDEC and sccks a declaratory judgment that eloven Rambes patents are invalid and not infringed by Hynix, In Noveraber
2000, Hynix amended its complaint to farther assert violations of faderal antirust laws, deceptive ade practices, breach of contract, fraud
neglizent misteptesentation in cannection with the Company’s perticipation in JEDEC. Hynix seeks a declaration of momopelization by the
Company, compensatory and punitive damages, snd attorneys’ fees. In February 2001, the Company filed itz angwer and counters laims,
whereby the Company disputes Hynix's claims and asserts infringement of eleven U 5, patents. On Novernber 21, 2001, the California cour
ruled that the claim consmuction applied in the Virginia case against Tnfingon should be applied in the case with Hynix, and, as a resilt,
disnnissed most of the Company’s clatms of patent infringenient against Hynix. In doing so, the California court relied on the principles of
collateral eatoppel and declined o decide whether, on the merits, the Virginia claim construction was correctly or incorrectly decided. The
Virginia claim construction issue is one of the matters that will be reviewed as part of the Compeany s pending appezl in the Infinecn case. €
December 14, 2001, the California court stayed the Hynix case on grounds that sugpest that the stay will remain in place until there is an
ouicome in Rambuga’ appeal in the Tnfineon case. At that point, Rambus will, depending on the outcome of the Virginia appeal, determine
whether to challenge the California court’s adoption of the Virginia claim constuction.

It September 2000}, the Campany filed suit againast Hyniv in Germany, France and Great Britain for infringement of a Enropean patent.
The French suit cluded cour-sanctioned seizure of documents and samples from a Hywix faciiity. On Decembear 7, 20071, in the German a1
an “order for evidence™ catling for the appointment of an independent expert was issued by the Mannbeim ¢ourt. The expert has been appoii
and is the same expert as In the Infincon and Micron cases in Germany. The French snit is in an sarly phase. The British suit has been
temporarily stayed.

On August 10, 2001, following the trial results in the Infineon case, Rambus Ine, was named as a defendant in a purported federal elass
action in the United Statea Distriet Court for the Northern District of California, Toiv v. Rambus, ot al., C01-CV-3112. That aciion was brou
allegedly an behalf of 2 class of plaintiffs who purchased Rambus Common Stock between February 11, 2000 and May 9, 2001, inclusive, 2
aszerted claims under Saction [0(h) of the Exchange Act and Section 20{a) of the Exchange Act, as well as Rule 10b-5. The Complaint alla;
that Rambugz misled shareholders conceming its husiness and the status of its intellectual property in lisht of allegations conceming the
Company’s involvement in JEDEC, Fourteen similar actioms were filed in the Northern District of California, and ote was alsn filed in the
Easiern District of ¥irginia. On Movember 16, 2001, a lead plaintilT wus appointed. All of these cases were consolidated on December 13,
2001, as o re Rambus, Inc. Securivies Livigation, Case No, C-01-3112-MMC (Chesney, ). A consolidated amended complaint was filed or

" March 22, 2002. The class period for the consolidated complaint runs from January 11, 2000 through May 9, 2001, The Company intends tc
vigorously defend itseif in this action and intends to move to dismiss the consolidated amended compiaint. A hearmg has not yst been
scheduled on that motiom,

On August 15, 2001, a purperted shareholder derivative lawsuit, Boyadiian v Davidow, et al., C.A. Nao, 19957, was filed in Delaware
Chancery Court. The Company is a nominal defendant and the Company’s ditectors are defendants. Additional similar actions were filed,
Anderson v, Davidow, ef of., Mo, 19064-NC (filed August 17, 2001) and Fiels ar e, v, Davigow, of af, No,
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9122-N0 (filed Sept. 24, 20013 All of these cascs wore conselidated as M re Rambus fue, Derivative Litiwation, C A, Nao, |9037-NC, The
consolidated complaint was filed on Movemnber 12, 2001 and alleges that the mdividual defendants caused the Company Lo cngagr in an
improper courss of conduct relating to JEDEC and its intellectual property beginning in 19492 and ¢ondnuing through the Infinean teial in M
of 2001, The complaint alleges breaches of fiductary duty, misappropriation of confidential information for petsonal profit, and asks for
contribution or indemnification from the named director defendaris. The Company has filed & motion to dismiss the complaint

Similar derivative actions were filed in Californin Superior Court, Santa Clara County. They are Fiste 2000 v Davidow, et al,, CV-
00901, Tapler v, Tote, et al, No. CV 801266, The complaints arsert claims for breaches of fiduciary duty and violation of Calitomnia’s
proscription against insider rading. The cases were consolidated as Fistg 2000 v. Davidow, C¥ No. 80090 on November 9, 2001 by Lhe
Couwrt. The Ceurt on that date also granted defendants’ motion to sty the consolidated case in deference to the earlier filed Delaware action:
described above, Rambus and plaintiffs in two subsequent cases brought oo similar grounds, Bomds v. Dawidow et al., CY No, 802086, and
Suparr vo Bewndens, Inc., OV No. 803367, have agreed to stay those cases on similar terma, A case management conferonec regarding the Suja
cage has been schednled for June 2002 in the Santa Clara Saperior Court.

On April 3, 2002, the Company was servod with a compleint in an action cotitlod Holiday Matinee, fne. v, Rambus, e, No, GV 80632
filed in California Superior Court, Sante Clars County. The complaint in that case purports to be on behalf of an alleged class of “indirect
purchasers”of memory fom Janwary 2000 to March 2002, Plainnff allzges that those purchasers paid higher prices for varous tvpes of
dynamic random access (DRAWM) memory due to the Company's alleged unlawfil use of market prwer in the varioong TXRA M markats to
cocree vendors of equipment using that technology to enter into supposed apreements in restraint of wade. Plaintiffs base their ¢laims on
Rambus® alleged anticompetitive actions in patenting and licensing varions technolegies relating o DEAM, which plaimiffs usser, peoarme
during the Company’s mvelvement at JEDEC in 1992 through 1596, as well as during the Company’s subsequent patent Loensing and
litization efforts, The complamt aileges claims under (i} California Business & Professions Code § 16700 for allegedly having cosrced “mar
participants" into ettering supposedly unlawful licensing agreements m restraint of trade; (1) California Business & Professions Code § 172
lor supposed “unfair business practices™ that foreed the public to pay “supra-competitive™ pricss for prodeets incorporating DRAM technols
and (jil) a theory of unjost enrichment based on supposedly receiving “unearned rovahties™ from products that incorporated certain DRAM
technology. Flaintifts seek legal and equimable relief. The Company has not yet filed its response but expects to vigorously defend itself in 1k
action.

The Company is in communication with the staff of the Federal Trade Cornmission regarding its investigation of Rambus' involvernen
JEDEC. Tothe Company’s knowledge, there has besn no decision by the Comumission to move forward with any legal or other aclivn melaih
o these matters,
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[tem 4. Submission of Maiters to o Vote af Security Holdery

The Company’s Annual Mecting of Stockholders was held en February 5. 2002 (the “Annual Meeting™). At the Annual Mecting,
stockholders voted on two matters: (i) the election of four Clasa I directors for a term of two years expiring in 2004, and (ii) the mtification
the appeintment of PricewaterhouseCoopers LLP as the Company’s independent accountants far the fiscal year ending September 30, 2002
The stockholders elecied managememt’s nominees as the Class I directors in an uncontzsted elaction and ratified the appointment of the
independent accountants by the following votes, respectively:

(i} Election of Class I divectors for a tenin of tye years expimng in

Yotes For Yates Yyl
Bruce Dunlevie 26,501 676 1,046,
Chatles Geschke 86,505,000 | 42,
Mark Horowitz %6 204 U35 1,263,
David Mooring 84,150,241 1,397,

The Company’s Board of Directers is currently comprized of seven members who are divided into two classes with overlapping bvo-w
terms. The term [ot Class [T directors (Witliam Dayvidow, P, Michael Farmwald, and Geoff Tate) will axpire at the meeting of stockholders |
be held in 2003,

(i} Ratification of appoimmment of PricewaterhouseCoopers LLP as independemnt

Vales For Yotea Agafnat Abatentions
85,885,638 512,075 147 0al

Ttem f.  Exhibits and Reparic on Form 8-K
{a}) Exhibits
10,16 Amcndment to Sublease, dated as of March 25, 2002, between Registrant and Muse Prime Software, Inc., filed hevewith.
(b} Beports on Form 8-E
None.

Hems 2. 3, and & are not applicable and have been omitéed.
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SIGMATURE

Pursuant tc the requirements of the Securities Exchange Aet of 1934, the Registrant has duly causcd this report to be sigred o1
behalf by the undersigned thereuntn daoly anitharized,

Ramnas Tuc.

Date:  April 30, 2002 By: 75 RoBERT K. EuLav

Fobert K. Bulan,
Sewivr Yice Presidenl, Fiosore, and
Chiel Finunciul Oficcr
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