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ABSTRACT

What does it mean to have machines that can read, explain, and evaluate
contracts? Recent advances in machine learning have led to a fundamental
breakthrough in machine language models, portending a profound shift in the
ability of machines to process text. Such a shift has far-reaching consequences
for diverse areas of law, which are predicated on, and justified by, the exis-
tence of information barriers. Our object here is to provide a general frame-
work for evaluating the legal and policy implications of employing language
models as “smart readers”—tools that read, analyze, and assess contracts, dis-
closures, and privacy policies.

Synthesizing state-of-the-art developments, we identify four core capabili-
ties of smart readers. Based on real-world examples produced by new ma-
chine-learning models, we demonstrate that smart readers can: simplify
complex legal language; personalize the contractual presentation to the user’s
specific sociocultural identity; interpret the meaning of contractual terms, and
benchmark and rank contracts based on their quality.

Nevertheless, the implications of smart readers are more complex than
initially meets the eye. Although smart readers can overcome traditional infor-
mation barriers and empower parties, they rely on black-box models that so-
phisticated parties can exploit. Smart readers can close some of the gaps in
access to justice, but they also introduce concerns about contractual bias and
discrimination. And even though smart readers can improve term trans-
parency, they might lead judges and policymakers to relax their guard
prematurely.

The current body of doctrine and scholarship is ill equipped to address
both the prospects and risks of smart reader technology. This Article narrows
this gap. It maps the necessary theoretical, policy, and doctrinal adaptations to
the age when machines can automate the reading of contracts.
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INTRODUCTION

Consider an individual who is about to purchase a tablet device.
Tucked inside the boilerplate is the following clause:
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12. Controlling Law and Severability. This License will be gov-
erned by and construed in accordance with the laws of the State
of California, excluding its conflict of law principles. This Li-
cense shall not be governed by the United Nations Convention
on Contracts for the International Sale of Goods, the applica-
tion of which is expressly excluded. If you are a consumer based
in the United Kingdom, this License will be governed by the
laws of the jurisdiction of your residence. If for any reason a
court of competent jurisdiction finds any provision, or portion
thereof, to be unenforceable, the remainder of this License shall
continue in full force and effect.!

There are good reasons for the individual—a buyer, an employee,
a tenant, or a lessee—to care which law governs the transaction, as it
affects their procedural and substantive rights.> However, reading the
boiler plate is cognitively taxing, emotionally draining, and time inten-
sive.> Moreover, reading is not enough: one also needs to understand.
What does “controlling law” mean? What is “severability”? Does it
matter that California law governs the contract?

The typical response of many individuals to these challenges is
simple: ignore the text altogether.* Such a response, however, under-
mines the meaning of informed consent. Moreover, anticipating this
response, firms may strategically insert one-sided clauses and poten-
tially add bloat and complexity to their contracts to further discourage

1 AppLE, SOFTWARE LICENSE AGREEMENTS: SINGLE USeE License { 12, https:/
www.apple.com/legal/sla/docs/iOS112.pdf [https://perma.cc/S7]7-C323].

2 States differ greatly in the quality of their bundle of consumer protection laws and some
consumer organizations rank them. See, e.g., CAROLYN CARTER, NAT'L CoNsUMER L. CTr.,
CONSUMER PROTECTION IN THE STATEs (2018), https://www.nclc.org/images/pdf/udap/udap-re-
port.pdf [https:/perma.cc/L63Y-DMQV].

3 See, e.g., Melvin Aron Eisenberg, Text Anxiety, 59 S. CaL. L. Rev. 305, 309 (1986)
(arguing that consumers find reading dense texts of form contracts a daunting task); Robert A.
Hillman & Jeffrey J. Rachlinski, Standard-Form Contracting in the Electronic Age, 77 N.Y.U. L.
REv. 429, 436 (2002) (highlighting “the costs of reading, interpreting, and comparing standard
terms”).

4 See, e.g., Yannis Bakos, Florencia Marotta-Wurgler & David R. Trossen, Does Anyone
Read the Fine Print? Consumer Attention to Standard-Form Contracts, 43 J. LEGaL Stup. 1, 3
(2014) (finding that consumers rarely read end-user license agreements); see also Ian Ayres &
Alan Schwartz, The No-Reading Problem in Consumer Contract Law, 66 STaN. L. Rev. 545, 546
(2014) (“People rarely read the forest of trees that are harvested and mailed in the form of credit
card and cell phone contracts, insurance policies, gym membership agreements, or mutual fund
prospectuses.”); RESTATEMENT OF CONSUMER CONTs. § 3 reporters’ notes, at 63 (Am. L. INsT.,
Tentative Draft 2019) [hereinafter DRAFT REsTaATEMENT 2019] (“The standard contract terms
are invisible to most consumers . . . .”).



86 THE GEORGE WASHINGTON LAW REVIEW [Vol. 90:83

reading.> Courts, legislators, and agencies are trying to hedge some of
the negative results of this dynamic but have had limited success.®

This dismal equilibrium is now facing disruption. Advances in
language models—a branch of artificial intelligence (“Al”)—have
given rise to a novel technology: “smart readers.”” Using a smart
reader, a prospective buyer can pull out her phone, scan the clause
above, and click “explain.” The smart reader offers this succinct
summary:®

[L]ets [sic] say you and the record company disagree
about something to do with this contract. .. So the

judge will rely on California state law when deciding
what the contract means.

The human-machine interaction, however, does not need to end
here. If the specific user prefers the use of concrete examples rather
than abstract statements, she can click “example”:®

5 See, e.g., Melvin Aron Eisenberg, The Limits of Cognition and the Limits of Contract, 47
Stan. L. Rev. 211, 241 (1995) (“Form insurance contracts, for example, typically include thirty,
forty, or more terms. Moreover, the meaning and effect of the preprinted provisions will very
often be inaccessible to laypersons.”); Russell Korobkin, Bounded Rationality, Standard Form
Contracts, and Unconscionability, 70 U. Car. L. Rev. 1203, 1239-44 (2003) (explaining that firms
will “race to the bottom” with respect to the quality of nonsalient contract terms); see also Ste-
phen J. Choi, Mitu Gulati & Robert E. Scott, Variation in Boilerplate: Rational Design or Ran-
dom Mutation?, 20 Am. L. & Econ. Rev. 1 (2018) (documenting the existence of inertia and
encrustation of legal terms in commercial contracts); Lauren E. Willis, Performance-Based Con-
sumer Law, 82 U. CH1. L. Rev. 1309, 1317-21 (2015) (exploring strategic manipulations of con-
tractual text). But see David A. Hoffman, Relational Contracts of Adhesion, 85 U. CHI. L. Rev.
1395, 1421-41 (2018) (investigating instances where firms deliberately create consumer-friendly
contracts).

6 See, e.g., MARGARET JANE RADIN, BOILERPLATE: THE FINE PRINT, VANISHING RIGHTS,
AND THE RULE oF Law 8-12 (2013) (arguing that consumer contracts erode consumer rights and
allow firms to create their own legal universe); W. David Slawson, Standard Form Contracts and
Democratic Control of Lawmaking Power, 84 Harv. L. Rev. 529, 529 (1971) (submitting that
consumer contract terms are “almost universally unfair”); see also Jean Braucher, Unfair Terms
in Comparative Perspective: Software Contracts, in COMMERCIAL CONTRACT Law: TRANSATLAN-
TiCc PERSPECTIVES 339, 339 (Larry A. DiMatteo et al. eds., 2013) (“[M]ost policymakers, regula-
tors, and scholars concede that there often can be no real assent to mass-market standard terms,
but then balk at meaningful solutions to address market failure.”); Ethan J. Leib, What is the
Relational Theory of Consumer Form Contract?, in REVISITING THE CONTRACTS SCHOLARSHIP
OF STEWART MACAULAY 259, 259 (Jean Braucher et al. eds., 2013) (“One of the most puzzling
and embarrassing facts about contract law and contracts scholarship in the United States is that
neither has found a consistent way to treat the real contracts of our lives: standardised consumer
form contracts.”).

7 See infra Part I for a discussion of the technology.

8 Screenshot of smart reader explanation [1] (on file with authors).

9 Screenshot of smart reader explanation [1] (on file with authors).
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[The clause] means that if there are any disputes about
the contract, the courts will rely on the law of the state

of California to make their decision.

With these clarifications in hand, the user now wants to under-
stand the meaning of “severability.” She clicks on the term, and the
smart reader responds:!°

Severability simply means that if part of the contract
is found to be illegal or unenforceable, the rest of the
contract remains in full force and effect.

Feeling that she has a sufficient grasp of the contract, the user
now wants to know more about the accompanying privacy policy. She

clicks “benchmark”:1!
Score @

0 %0 20 30 40 50 50 70 80 %0 100
Market Sector- Computers
Market Sector Mean Score: 54%

Top 3 Competitors

The score allows her to assess the overall strength of the policy in
a glimpse. Critically, the smart reader also offers an industry mean
score and comparisons to competitors who offer better terms. Taken
together, the smart reader not only provides an understanding of the
fine print but also of the market and the alternatives it offers.

To better see the practical import of smart readers, consider the
textbook staple of Williams v. Walker-Thomas Furniture Co.'> Ms.
Williams, a mother of seven living on social benefits, entered a rent-

10 Content produced via https://play.aidungeon.io/main/home [https://perma.cc/DVIQ-
S47L].

11 PrivacyCheck: Overview, CHROME WEB STORE, https://chrome.google.com/webstore/
detail/privacycheck/poobeppenopkcbjejfjenbiepifcbelg/related?hl=en]-US  [https://perma.cc/
8KVM-3HTE)].

12 350 F.2d 445 (D.C. Cir. 1965).
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to-own agreement for a stereo set.!> The agreement stated that the
store held title to goods sold until paid in full."* It also contained the
following clause, described by the court as “rather obscure”:!s

[T]he amount of each periodical installment payment to be
made by [purchaser| to the Company under this present lease
shall be inclusive of and not in addition to the amount of each
installment payment to be made by [purchaser] under such pri-
or leases, bills or accounts; and all payments now and hereafter
made by [purchaser] shall be credited pro rata on all outstand-
ing leases, bills and accounts due the Company by [purchaser]
at the time each such payment is made.

If Ms. Williams had a smart reader on her phone,'® she could
have tapped it to receive the following output:!’

If you buy a stereo with a rent-to-own agreement, the
store will keep title to it until you pay it off in full. The

agreement also says that the amount of each periodic
payment you make on the stereo will be applied to all
of your outstanding bills and accounts with the store.

This output marks the consequences of the cross-collateral agree-
ment in relatively simple terms. Although it is not perfect—and does
not make the term any less one-sided—it marks a distinct improve-
ment over the original language. Empowered by a better understand-
ing of the transaction, shoppers may search for a better deal in
another store or avoid the purchase altogether.!®

13 Id. at 447-48.

14 Id. at 447.

15 [Id. (clarifying that the meaning “of this rather obscure provision was to keep a balance
due on every item purchased until the balance due on all items, whenever purchased, was liqui-
dated”); see also Tess Wilkinson-Ryan, A Psychological Account of Consent to Fine Print, 99
Iowa L. REv. 1745, 1759 (2014) (describing the term as “so opaque that it would be unreasona-
ble to expect parties without advanced education to understand the financial risk”).

16 For a discussion of the availability of smart phones among low-income individuals, see
infra note 170 and accompanying text.

17 Screenshot of smart reader explanation [2] (on file with authors).

18 See Russell Korobkin, A “Traditional” and “Behavioral” Law-and-Economics Analysis
of Williams v. Walker-Thomas Furniture Company, 26 U. Haw. L. REv. 441, 452 (2004) (“There
is no reason to believe that Williams lacked the choice of shopping elsewhere.”). In infra Section
III.A we develop the point that even in markets where choice is limited, empowering consumers
can have dynamic competitive effects.
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We did not write these examples, nor did any other human, for
that matter. Rather, the examples are taken from a recently released
version of a language model called GPT-3." Remarkably, we used a
weak version of this model, and we did not use fine-tuning or op-
timization. The only caveat—and one to keep in mind throughout the
Article—is that we cherry-picked the examples.? Nevertheless, an
app’s ability to respond intelligently to queries about an unfamiliar
legal text is a clear technological breakthrough.

This Article aims to analyze the capabilities of smart readers,
evaluate their significance for consumer and contract law, and illumi-
nate some of the hidden benefits and risks they carry. 2! In the pro-
cess, it joins contemporary conversations in law and technology by
illuminating several key questions: Can the reading of disclosures, pri-
vacy policies, and consumer contracts be automated? What does the
growing transparency in agreements mean for markets, firms, and in-
dividuals? Can we think of assent as a technological challenge rather
than an ethical one? What does consumer adoption of the technology
tell us about our theories of consumer behavior? And what remains of
the case for pro-consumer regulation if reading is automated?

We investigate these questions in four Parts. Part I offers a com-
prehensive analysis of smart readers’ capabilities. Using concrete ex-
amples, smart readers are shown to be effective in the
(1) simplification and summary of the text; (2) personalization of text
to the specific readers’ characteristics; (3) construction of the meaning
of the contract; and (4) benchmarking of contracts by assigning them a
score relative to the competition. To be sure, these high-tech capabili-
ties have their low-tech counterparts. Lawyers and consultants would
gladly perform these services for their clients, but the difference is in
the cost, speed, and accessibility.?? Between a lawyer and a
smartphone, only the latter fits in the pocket.

With any technology, a critical question is whether individuals
will choose to use it, and it cannot be merely assumed that adoption
will be broad, swift, or inclusive. Part II grapples with this question,

19 For more information on GPT-3, see infra notes 39-45 and accompanying text.

20 See infra Section II1.B.

21 Our analysis complements a separate technological development, that of Al assistants—
such as Alexa or Siri—who execute transactions on behalf of the consumer. The development of
assistants and their market implications were analyzed at depth in Rory Van Loo, Digital Market
Perfection, 117 Mich. L. Rev. 815 (2019).

22 See RoNALD L. BURDGE, UNITED STATES CONSUMER LAaw: ATTORNEY FEE SURVEY
ReporT 2017-2018, at 26 (2019) (claiming that “the average hourly rate for the typical Con-
sumer Law attorney in the United States is $345”).
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with mindful awareness of the notorious track record of many predic-
tions on technological adoption.?*> On the one hand, there is a com-
mon intuition that consumers are averse to reading, in any form. On
this intuition, even if smart readers prove effective and affordable, up-
take would be limited. On the other hand, users have shown deep
interest in technologies that facilitate transactional information: con-
sumers quickly adapted to online reviews, which they voraciously con-
sume.>* Moreover, smart readers have already proven their mettle in
the field: sophisticated hedge funds have unleashed their proprietary
smart readers on firm disclosures and entrusted them with making
trading decisions—in the billions of dollars.?’ These and other consid-
erations discussed in Part II demonstrate that the technology is suffi-
ciently mature to warrant serious attention today.

That said, the prospect that smart readers might fail is intriguing
in and of itself. Invoking the notion of Wittgenstein’s Ruler,?® we pro-
pose that lukewarm adoption should invite deep reflection on the va-
lidity of theories that set to explain reading gaps. After all, many of
our theories are anchored in the semantic complexity, length, and
formatting of the form—and smart readers address these issues di-
rectly. Most provocatively, lax demand may suggest that average con-
sumers do not share the sentiment of some commentators, in that they

23 See, e.g., The 22 Worst Tech Predictions of All Time, HErO LaBs (Aug. 1, 2019), https://
www.hero-labs.com/blog/the-22-worst-tech-predictions-of-all-time/ [https://perma.cc/UZ6M-
X8GZ] (“‘The automobile is a fad, a novelty. Horses are here to stay.” . . . ‘Remote shopping,
while entirely feasible, will certainly flop. It has no chance of success.” Time Magazine,
1966. . . . ‘I don’t know . . . there just aren’t that many videos I want to watch.” Steve Chen,
founder of YouTube . . . 2005. . . . ‘There is no chance of the iPhone ever gaining significant
market share’. Steve Ballmer, CEO of Microsoft, 2007.”); see also Van Loo, supra note 21 (high-
lighting the difficulty and need to craft legal responses for early-stage technologies).

24 See Yonathan A. Arbel, Reputation Failure: The Limits of Market Discipline in Con-
sumer Markets, 54 Wake Forest L. Rev. 1239, 1289 (2019) (noting the history and rapid accept-
ance of online reviews). As noted there, consumers not only read star averages, but also written
reviews. This demonstrates that consumers have at least some appetite for learning about trans-
actions through reading.

25 Sean Cao, Wei Jiang, Baozhong Yang & Alan L. Zhang, How to Talk when a Machine Is
Listening: Corporate Disclosure in the Age of AI 1 (Nat’l Bureau of Econ. Rsch., Working Paper
No. 27950, 2020) (“A substantial amount of buying and selling of shares are triggered by recom-
mendations made by robots and algorithms which process information with machine learning
tools and natural language processing kits.”); Adam Satariano & Nishant Kumar, The Massive
Hedge Fund Betting on AI, BLOOMBERG (Sept. 27, 2017, 12:00 AM), https://www.bloomberg.
com/news/features/2017-09-27/the-massive-hedge-fund-betting-on-ai  [https://perma.cc/8CZ4-
VVYU].

26 See LubwWIG WITTGENSTEIN, REMARKS ON THE FOUNDATIONS OF MATHEMATICS 21-28
(G.H. Von Wright et al. eds., G.E.M. Anscombe trans., rev. ed. 1978) (“Am I always measuring
the table; am I not sometimes checking the ruler?”); infra note 102 and accompanying text.
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do not feel the risk of boilerplate is similar to “lay[ing one’s] head into
the mouth of a lion.”?

Part IIT examines the social implications of smart readers. Even
with limited adoption, smart readers can have broad market effects,
plausibly jumpstarting term competition in dormant markets. But
along with their many salutary effects, smart readers also carry signifi-
cant risks. These include discrimination, bias, and errors—risks that
further merit taking this technology seriously. One novel concern we
address is that of adversarial attacks by sophisticated firms.>® Adver-
sarial attacks are a growing concern among computer scientists, who
define them as the intentional insertion of “malicious inputs modified
to yield erroneous model outputs.”? The effects of these attacks are
far reaching and will become a pressing concern in many areas where
Al-based models are deployed.

Finally, Part IV examines the legal implications of smart readers.
Many consumer protection measures use the lack of reading and un-
derstanding of contracts as their fulcrum.?® For example, in an impor-
tant recent article, Robin Bradley Kar and Margaret Jane Radin
argued that boilerplate aspects of a transaction are “no longer con-
tract” because they drive a wedge between the parties’ shared under-
standing, inviting deception.®® Indeed, reading and understanding

27 KAaArRL N. LLEWELLYN, THE CoMmMON Law TrRADITION: DECIDING APPEALS 362-71
(1960).

28 The closest discussion we are aware of is Van Loo, supra note 21, at 841-43, who consid-
ers the possibility that sellers will change product attributes strategically to make comparison
shopping harder for Al agents. Even outside of contract law, the concept is rarely addressed.
The only other legal articles known to us that deal with adversarial examples are Gary Marchant
& Rida Bazzi, Autonomous Vehicles and Liability: What Will Juries Do?,26 B.U. J. Sc1. & TEcH.
L. 67,76 (2020) (mentioning adversarial examples in passing); and Andrew D. Selbst, Negligence
and AI’'s Human Users, 100 B.U. L. Rev. 1315, 1350-54 (2020) (explaining the challenge posed
by adversarial attacks to conventional tort law).

29 Nicolas Papernot, Patrick McDaniel, Ian Goodfellow, Somesh Jha, Z. Berkay Celik &
Ananthram Swami, Practical Black-Box Attacks Against Machine Learning, in PROCEEDINGS OF
THE 2017 ACM Asia CoONFERENCE ON COMPUTER AND COMMUNICATIONS SECURITY 506, 506
(2017), https://dl.acm.org/doi/pdf/10.1145/3052973.3053009 [https://perma.cc/X485-4DPA].

30 See Ayres & Schwartz, supra note 4, at 549 (“Consumer protection law responds to the
doctrine by attempting to induce firms to create a real opportunity for consumers to read.”); see
also DRAFT RESTATEMENT 2019, supra note 4, at 1 (“Consumer contracts present a fundamental
challenge . . . arising from the asymmetry in information, sophistication, and stakes between the
parties . . . .”).

31 Robin Bradley Kar & Margaret Jane Radin, Pseudo-Contract and Shared Meaning
Analysis, 132 Harv. L. Rev. 1135, 1140 (2019); see also Todd D. Rakoff, Contracts of Adhesion:
An Essay on Reconstruction, 96 Harv. L. Rev. 1173, 1176, 1242, 1250-55, 1258 (1983) (sug-
gesting that nonnegotiated, nonsalient boilerplate terms “ought to be considered presump-
tively . . . unenforceable”); LLEWELLYN, supra note 27 (arguing that consumers cannot
meaningfully express specific assent to nonnegotiated terms); Friedrich Kessler, Contracts of Ad-
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barriers are central themes in the new, proposed Restatement of Con-
sumer Contracts, as well as in many cases and statutes.? Part IV asks
what remains of this fulcrum if smart readers can offer a technological
solution to the reading problem. At the very least, the rise of smart
readers will change the terms of engagement between laissez-faire ad-
vocates and social reformers. It then considers the doctrinal adapta-
tions necessary to adapt contract doctrine to smart readers.

The Article joins a few important contemporary conversations.
First, the debates on barriers to the reading and understanding of con-
tracts are evergreen but recently became urgent given the imminent
vote on the new Restatement of Consumer Contracts. One central is-
sue in the debate is the weight that should be given to consent to on-
line terms and conditions.>® The possibility of smart readers shifts the
terms of the debate and may lead to a greater focus on market condi-
tions and alternatives, than on term ignorance.

A second growing set of conversations concerns the relationship
between Al, discrimination, inequality, and access to justice. Scholars

hesion—Some Thoughts About Freedom of Contract, 43 CoLuM. L. REv. 629, 632 (1943) (stating
the weaker party’s assent to standard contracts “is but a subjection more or less voluntary”);
Arthur Allen Leff, Contract as Thing, 19 Am. U. L. Rev. 131, 143 (1970) (arguing that contracts
of adhesion are “not the product of a cooperative process, but the creation (essentially) of only
one of the parties”); Lewis A. Kornhauser, Comment, Unconscionability in Standard Forms, 64
Cavrir. L. Rev. 1151, 1162 (1976) (arguing that the majority of standardized terms “are candi-
dates for non-enforcement”); Edith R. Warkentine, Beyond Unconscionability: The Case for Us-
ing “Knowing Assent” as the Basis for Analyzing Unbargained-for Terms in Standard Form
Contracts, 31 SEATTLE U. L. REV. 469, 472 (2008) (arguing that consumers’ assent to form con-
tracts “is a fiction”); c¢f. RADIN, supra note 6 (criticizing the current legal regime and highlighting
the need to tackle the harmful effects of harsh boilerplate terms).

32 See, e.g., DRAFT RESTATEMENT 2019, supra note 4. We return to this issue in more detail
infra Section IV.A.

33 See Letter from Letitia James, N.Y. Att’y Gen., et al. to Members of Am. L. Inst. (May
14, 2019) (on file with the N.Y. Off. of the Att’y Gen.), https://ag.ny.gov/sites/default/files/letter_
to_ali_members.pdf [https://perma.cc/K7TUE-4D2Y] (a letter from twenty-three attorneys gen-
eral, critiquing the Draft reporter’s stance that a lax approach to mutual assent should be
adopted because consumers do not read or understand form contracts); Dee Pridgen, ALI’s
Restatement of the Law of Consumer Contracts: Perpetuating a Legal Fiction?, 32 Loy. Con-
sUMER L. Rev. 540 (2020); Ian MacDougall, Soon You May Not Even Have to Click on a Web-
site Contract to Be Bound by Its Terms, PrRoPuBLica (May 20, 2019, 1:17 PM), https:/
www.propublica.org/article/website-contract-bound-by-its-terms-may-not-even-have-to-click
[https://perma.cc/822W-PT6G]; Melvin Eisenberg, The Proposed Restatement of Consumer Con-
tracts, if Adopted, Would Drive a Dagger Through Consumers’ Rights, YALE J. oN REG.: NOTICE
& ComMmEeNT (Mar. 20, 2019) (censuring the Draft because its approach to terms is “farcical,” as
“[florm contract terms are normally obscure, legalistic, or both”), https://www.yalejreg.com/nc/
the-proposed-restatement-of-consumer-contracts-if-adopted-would-drive-a-dagger-through-con-
sumers-rights-by-melvin-eisenberg/ [https://perma.cc/SEYG-P6HV]; see also infra notes 212-21
and accompanying text.
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are becoming growingly aware of the potential for bias and discrimi-
nation when algorithms make decisions.>* The Article meets these
conversations by showcasing that Al can contribute to positive change
when used to empower consumers. Smart readers can narrow gaps in
access to justice mostly through the channel of access to lawyering-
like services. They can also raise awareness of disparate treatment by
benchmarking individual offerings. At the same time, gaps in digital
inclusion and discrimination based on whether an individual uses a
smart reader can themselves exacerbate inequality.

Finally, there is a growing interest today among agencies, courts,
and digital platforms in adopting Al technologies to improve the regu-
latory and adjudicative process.>> Smart readers are a powerful addi-
tion to this arsenal because they allow easy benchmarking of industry-
wide practices and effective screening of abusive practices on a large
scale. Courts can employ smart readers to replicate the way individu-
als access the contract in question, thus improving the interpretative
process. The technology also allows for easy implementation of
“corpus linguistics”—a newly proposed technique of ascertaining
meaning by consulting actual modes of usage.3¢

Smart readers are here. As with any technology, they create win-
ners and losers. Whether or how the potential of smart readers will be
realized depends not only on the technology but also on the legal en-
vironment that interacts with it. With further improvements rapidly
coming, it is thus high time to prepare for an age where machines can
read contracts.

34 The literature on that issue is quickly growing. For examples of important contributions,
see Sandra G. Mayson, Bias In, Bias Out, 128 YaLE L.J. 2218 (2019); Deborah Hellman, Measur-
ing Algorithmic Fairness, 106 Va. L. Rev. 811 (2020); and Benjamin H. Barton & Deborah L.
Rhode, Access to Justice and Routine Legal Services: New Technologies Meet Bar Regulators, 70
Hastings LJ. 955 (2019).

35 See, e.g., Davip FREEMAN EnGsTrROM, DANIEL E. Ho, CATHERINE M. SHARKEY &
MARIANO-FLORENTINO CUELLAR, GOVERNMENT BY ALGORITHM: ARTIFICIAL INTELLIGENCE IN
FEDERAL ADMINISTRATIVE AGENCIES (2020), https://www-cdn.law.stanford.edu/wp-content/
uploads/2020/02/ACUS-AlI-Report.pdf [https://perma.cc/4AKTS-PHWD]; Alicia Solow-
Niederman, Administering Artificial Intelligence, 93 S. CaL. L. REv. 633 (2020); Rory Van Loo,
Rise of the Digital Regulator, 66 DUuKe L.J. 1267, 1324 (2017); Richard M. Re & Alicia Solow-
Niederman, Developing Artificially Intelligent Justice, 22 STaN. TEcH. L. REv. 242 (2019) (ex-
ploring “robo-judging”).

36 Stephen C. Mouritsen, Contract Interpretation with Corpus Linguistics, 94 WasH. L.
Rev. 1337 (2019); Omri Ben-Shahar, Data Driven Contract Interpretation: Discovering “Plain
Meaning” Through Quantitative Methods, JOTWELL (June 13, 2018), https://con-
tracts.jotwell.com/data-driven-contract-interpretation-discovering-plain-meaning-through-quan-
titative-methods/ [https://perma.cc/32CF-ZXT7].
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I. SMART READERS: TECHNOLOGY AND CAPABILITIES

We start our discussion by mapping and illustrating the core capa-
bilities of smart readers. Smart readers are built on machine learning
language models, and we particularly rely on a recent model known as
GPT-3. After offering a brief introduction of the technology, we con-
sider its capabilities. In discussing these capabilities, we try to navigate
the problem that the technology is quickly evolving. Yet, specific ex-
amples are needed to ground the discussion. We find a middle ground
here by mapping core capabilities while using concrete examples from
an existing model. As we rely on current technology to produce the
examples, the reader will do well to consider our examples to be a
lower bound on future technological capabilities.>”

Rather than focusing on technical detail, let us provide an intui-
tive sense of how the language models that power smart readers see
the world. At the core, a language model is a statistical representation
of human language. The model is the product of a machine-learning
process, which scours texts and learns to detect statistical patterns. An
important observation is that the language model does not learn to
read; it learns to see patterns. Although a native English speaker
would intuitively know to say, “great old green dragons” but not “old
green great dragons,” they would find it difficult to explain that logic
to a machine. A machine learning algorithm would simply learn that
the former phrase is 8.4 times more likely than the latter.3®

One of the latest language models is called GPT-3.3° Produced by
the San Francisco-based nonprofit OpenAL#* this language model was
trained on an immense collection of data, the smallest part being the

37 Within the time frame of writing this Article, Google has already produced an even
more ambitious language model, six times in parameter the size of GPT-3. Compare Tom B.
Brown et al., Language Models Are Few-Shot Learners, ARX1v (July 22, 2020), https:/arxiv.org/
abs/2005.14165 [https://perma.cc/SZDM-R8KT] (noting the GPT-3 model has 175 billion param-
eters), with William Fedus, Barret Zoph & Noam Shazeer, Switch Transformers: Scaling to Tril-
lion Parameter Models with Simple and Efficient Sparsity, ARX1v (Jan. 11, 2021), https:/
arxiv.org/abs/2101.03961v1 [https://perma.cc/SS64-XZNY] (noting the Google model has up to a
trillion parameters).

38 The example is based on MARK ForsyTH, THE ELEMENTS OF ELOQUENCE (2013).

39 See Brown et al., supra note 37. The technical approach is described in Alec Radford,
Jetfrey Wu, Rewon Child, David Luan, Dario Amodei & Ilya Sutskever, Language Models are
Unsupervised Multitask Learners, OpENAI (Feb. 14, 2019) https://ddmucfpksywv.cloudfront.net/
better-language-models/language_models_are_unsupervised_multitask_learners.pdf [https:/
perma.cc/V9X5-HLJ4]. For an accessible account, see, for example, Jay Alammar, How GPT3
Works—Visualizations and Animations, Jay Avrammar (July 27, 2020), http://jalam-
mar.github.io/how-gpt3-works-visualizations-animations/ [https://perma.cc/9FEK-LIC6].

40 About, OPENALI, https://openai.com/about/ [https:/perma.cc/GDG5-MBD7].
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entirety of Wikipedia.#' Based on its statistical analysis of these
sources, the model can produce convincing articles, poetry, horoscope
columns, a summary of movie plots in emojis,*> and even write some
not-too-bad comedy scripts.#* None of this is based on our notion of
understanding text; the model simply predicts which words should fol-
low the user’s initial input. The model’s capabilities captured the im-
agination of both technologists and laypeople.** Perhaps most
illustrative is the reaction of the philosopher of mind David Chalmers,
who called it “one of the most interesting and important Al systems
ever produced.”#

With this in mind, let us now examine the four key capabilities of
smart readers in the context of consumer contracts.

A.  Simplification

It comes as little surprise to most that contracts feature complex,
long, and uninviting text. Judges, lawyers, policymakers, academics,
and laypeople share this intuition and routinely complain about it.*
There is broad agreement that contracts are hard to read because of

41 The model is trained on “45TB of compressed plaintext” which includes all of
Wikipedia and other (much larger) databases. Brown et al., supra note 37, at 8-9.

42 For a collection of examples (including failed ones), see Gwern Branwen, GPT-3 Crea-
tive Fiction, GWERN (Sept. 28, 2020), https://www.gwern.net/GPT-3 [https://perma.cc/9YTA-
2RBA] (describing movie plots in emojis, including “Matrix: ‘@
‘ramn )

43 See Arram Sabeti, Why GPT-3 Is Good for Comedy, or: Don’t Ever Do an AMA on
Reddit, ARrRAM (July 22, 2020), https://arr.am/2020/07/22/why-gpt-3-is-good-for-comedy-or-red-
dit-eats-larry-page-alive/ [https://perma.cc/W5N3-6BG8].

44 See, e.g., Karen Hao, These Weird, Unsettling Photos Show that Al is Getting Smarter,
MIT TecH. REev. (Sept. 25, 2020) (“Of all the AI models in the world, OpenAI's GPT-3 has most
captured the public’s imagination.”); Amir HajiRassouliha, What Can GPT-3 Do to Accelerate
Conversational Al and Digital Human Innovation?, UNEEQ DiGrT. Hums. (Sept. 1, 2020) (“The
incredible deep learning skills of GPT-3 have captured the imagination of the technology
community . . ..”).

45 David Chalmers, GPT-3 and General Intelligence, DaiLy Nous (July 30, 2020, 3:02 PM),
https://dailynous.com/2020/07/30/philosophers-gpt-3/ [https://perma.cc/H2EZ-4DTS].

46 See, e.g., Eisenberg, supra note 3; Korobkin, supra note 5, at 1233 (noting that form
terms are often “hard to read, hard to understand, and hard to compare . . . .”); Jeffrey Davis,
Protecting Consumers from Overdisclosure and Gobbledygook: An Empirical Look at the Sim-
plification of Consumer-Credit Contracts, 63 Va. L. Rev. 841 (1977); Michael 1. Meyerson, The
Efficient Consumer Form Contract: Law and Economics Meets the Real World, 24 Ga. L. REv.
583 (1990); John Fry, Comic, CArRTOONSTOCK, https://www.cartoonstock.com/cartoon?
searchID=CS116580 [https://perma.cc/GCO6R-M7D6] (capturing this sentiment in a comic where
a manager speaks to his attorney, saying “These new Terms and Conditions you’ve drafted for us
are extremely long and overly complex—our customers are never going to be able to understand
them. Well done Jones!”).

@’ The Hunger Games:
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their semantic difficulty,*” length,* formatting,* and legalese.*® For ex-
ample, one study of popular online consumer form contracts found
that these contracts were written at a level that matches academic
articles.!

The problem of complexity can be mitigated, if not defeated, by
the simplification of text. When done properly, simplification can alert
the reader to obligations that would otherwise be hidden in the pro-
lix.>2 Smart readers are increasingly adept at the task of reducing text
complexity. They do so by summarizing text, lowering language regis-
ter, shortening text length, simplifying sentence structure, transform-
ing formatting, and eliminating nonessential content.> To illustrate,
consider a lessee confronting the following clause in the lease
agreement:

47 See, e.g., Uri Benoliel & Shmuel 1. Becher, The Duty to Read the Unreadable, 60 B.C. L.
REv. 2255 (2019) (measuring the linguistic complexity of online consumer contracts); Michael L.
Rustad & Thomas H. Koenig, Wolves of the World Wide Web: Reforming Social Networks’ Con-
tracting Practices, 49 WAKE Forest L. Rev. 1431, 1475 (2014) (studying the linguistic complexity
of social network contracts); Florencia Marotta-Wurgler & Robert Taylor, Set in Stone? Change
and Innovation in Consumer Standard-Form Contracts, 88 N.Y.U. L. Rev. 240 (2013) (docu-
menting the complexity of end-user license agreements).

48 See Aleecia M. McDonald & Lorrie Faith Cranor, The Cost of Reading Privacy Policies,
4 1/S: J.L. & Por’y For INFo. Soc’y 543, 563 (2008) (finding that it would take the average
consumer 244 hours—which equals 30.5 standard workdays—to read the privacy policies they
encounter online annually).

49 See Yonathan A. Arbel & Andrew Toler, ALL-CAPS, 17 J. EmpIRicAL LEGAL STUD.
862, 874 (2020) (finding in a large sample of consumer contracts that 77% included at least one
paragraph in all-caps).

50 See, e.g., Eisenberg, supra note 5, at 242; Hillman & Rachlinski, supra note 3, at 446,
448, 479 (noting the difficulty posed by legal jargon).

51 See Benoliel & Becher, supra note 47.

52 Reformatting can render the fine print less