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March 8, 1999

VIA HAND DELIVERY

Peter J. Salvatore, Regulatory Coordinator
Commonwealth of Pennsylvania,
Department of Insurance
1326 Strawberry Square
Harrisburg, PA 17120

ORIGINAL: 2001
HARBISON
COPIES: T y r r e l l

Sandusky

Re: Comments and Questions
Proposed Regulation No. 11-149, Chapter 62, Title 31

# I o

Dear Mr. Salvatore:

Enclosed is an original and one copy of the Comments and Questions of the
Pennsylvania Collision Trade Guild, also t/a Coalition for Collision Repair Equality
("PCTG") to the above-referenced proposed regulations. For the reasons set forth in the
attached, the PCTG believes that the Department should not proceed with its regulatory
amendments. If the Department chooses to proceed, the PCTG has suggested proposed
language consistent with the provisions of the Motor Vehicle Physical Damage
Appraisers Act for your review.
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Mr, Salvatore
March 8, 1999

Please contact us if you have any questions concerning this letter and the attached
comments and questions.

Sincerely,

Walter W. Cohen

Enclosures

c: Hon. Edwin G. Holl, Chair
Senate Banking & Insurance Committee

Hon. Nicholas A. Micozzie, Chair
House Insurance Committee

Robert E. Nyce, Executive Director
Charles A. Tyrrell, Jr., Regulatory Analyst

Independent Regulatory Review Commission
Jack Aigner
Steve Behrndt
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ORIGINAL:
HARBISON
COPIES:

Peter J. Salvatore
Regulatory Coordinator
132 6 Strawberry Square
Harrisburg, PA 17120

Re: Chapter 62 of Title 31 - Motor Vehicle
Physical Damage Appraisers

SR

m.

:i

Cf C3

Dear Mr. Salvatore:

The following comments are submitted on behalf of
the Insurance Federation, our national trade
association counterparts, the Alliance, the
American Insurance Association, the National
Association of Independent Insurers, and the member
insurers of these trades.

At the outset, we have a general recommendation
that, I hope, will help the Department, the
Independent Regulatory Review Commission, the
General Assembly and all other interested parties
in their review of the regulation and the myriad of
comments that will be submitted on it: All of us
need to remember the limits of the proposed
regulation. As the Department points out, it is to
implement, not expand or rewrite, the Motor Vehicle
Physical Damage Appraiser Act.

As such, the regulation cannot - and should not -
resolve every issue between auto insurers and
certain repair shops. Many of those issues - as
with the existence of direct repair programs and
the determination of what a repair shop's rate
should be - are policy questions that are either
addressed in other laws, or are the topics of bills
that have come before the General Assembly.
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Whatever one's view on those policy questions, they cannot -
and should not - be addressed in this regulation, at least
where they are not already addressed in the Appraiser Act. It
may be that the Appraiser Act should be amended to reflect
changes in the auto repair, auto parts and auto insurance
industries; certainly we and the other industries have strong
views on what those changes should be.

But the forum for debating those changes is the General
Assembly and legislation, not the IRRC and this regulation.
While tempting to answer legislative concerns by regulation,
it is not allowed under the Regulatory Review Act - where the
principal question is whether the regulation is consistent
with the legislative intent in the underlying statute, not
whether the legislature should change that statute.

Nor can or should this regulation serve as the definitive
guide in evaluating, processing and paying all auto physical
damage claims. Again, the regulation must follow the limits
of the Appraiser Act. The Act is limited to the licensure and
conduct of assigned appraisers, not to all parties involved in
the evaluation and repair of an automobile; indeed, Section 12
of the Act expressly states that it does not apply where no
appraisal has been assigned, and it recognizes that many
claims do not merit a formal appraisal.

Our comments on the specifics of the proposed regulation are
intended, first and foremost, to follow this general
recommendation and stay within the confines of the Appraiser
Act - while still providing needed clarity of the Act's
provisions and requirements not just for appraisers, but also
for the insurers, repair shops and consumers who deal with
them in auto physical damage claims.

Section 62.1 - Definitions

11 Aftermarket crash part;" We recommend the definition delete
the references to the materials, "sheet metal or plastic."
Given current technology, that is already outdated - as with
the use of fiberglass and glass; further developments may lead
to other materials being used. Instead, the definition should
refer generically to "non-mechanical parts."
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"Appraisal;" Our principal concern with this definition is
that it is broader than contemplated in the Appraiser Act. I
use the term "contemplated" because the Act does not define
"appraisal" in its section on definitions, an ambiguity the
regulation understandably should address.

Under the first sentence of this definition, an appraisal
would include any determination that is assigned by any party
in order to return a motor vehicle to its pre-damaged
condition. That is consistent with Section 12 of the
Appraiser Act, which notes that the Act does not apply unless
there has been an assignment of an appraisal, and that many
auto physical damage claims do not require a formal appraisal.
Section 11(b) is also relevant here, at least for insurers, as
it requires the name of the insurer "ordering" the appraisal.

The second sentence of this definition, however, suggests that
any determination of damage to a vehicle made by an insurer,
its employees, its agents or related entities would constitute
an "appraisal" even if there has been no assignment: Its
reference to assignment arguably is limited to "other
individuals or entities."

Such a result would go beyond the Appraiser Act and its pre-
condition of an assignment. It would also result in the
absurdity that anybody who questions or reviews an appraisal -
whether an insurer or a repair shop acting on a consumer's
request - would also have to be an appraiser.

Accordingly, we recommend the second sentence be revised to
refer to determinations "assigned for a fee by the insurer,
its employees, its agents or related entities, or by other
individuals or entities." The inclusion of the fee requisite
recognizes the business reality that insurers (or their
employees who might be viewed as "assigned" to do this) and
auto body shops review and estimate auto damage claims as part
of their ongoing responsibility of submitting, processing and
paying those claims. That does not make them appraisers; that
is a separate, independent act - and the fee requisite is a
logical means of measuring this.



March 8, 1999
Page four

We also recommend two editorial changes. First, the
definition's reference to "determinations" should be changed
to "estimates. " As the rest of the regulation acknowledges,
the monetary amount in an appraisal is subject to change, and
labeling appraisals as estimates rather than determinations is
consistent that flexibility. In any event, the regulation
already suggests this in Section 62.2(a)(1), dealing with
competency of those seeking to be licensed appraisers: They
must show six continuous months of direct involvement "in the
estimation of physical damage to motor vehicles."

Second, the definition should refer to an appraisal being an
estimate of the cost to return a motor vehicle to "its pre-
damaaed condition." That is presumably the Department's
purpose in supplying the definition of "pre-damaged
condition."

"Consumer;" We recommend this definition be clarified to
refer to a consumer's "lawfully designated" representative.
At times, insurers are confronted with repair shops or other
outfits claiming they are calling on the consumer's behalf,
with no way of verifying that the consumer has actually given
such authorization. Adding the phrase "lawfully designated"
would bring needed clarity that the consumer must
affirmatively authorize a representative before somebody can
claim this status.

"Pre-damaged condition:" We recommend the definition's
circular reference to "condition" be corrected by defining
"pre-damaged condition" as "the function and appearance of the
motor vehicle just prior to the damage in question incurred."

To a large extent, this is simply a clarification. It also
prevents others from using this regulation to argue that the
pre-damaged condition of the car should be its value before
the damage. Whether an insurer should pay for any "diminished
value" of a damaged motor vehicle is an ongoing issue before
the courts and the General Assembly. But it is not within the
intent or scope of the Appraiser Act, and it should not be
within the arguable reach of this regulation.
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Section 62.2 - Licensing requirements

The requirements are reasonable, depending on resolution of
the issues related to the scope of the definition of
"appraisal."

Section 62.3 - Applicable standards for appraisal

Subsection (a)

We recommend the requirement that an appraisal be "signed" by
the appraiser be changed to "authenticated." This recognizes
that many appraisals are now electronically transmitted; the
Department has provided for similar recognition of
technological advancements in communications in other areas
(as with agents' signatures in the Life Insurance Marketing
Act). Further, a signature is not required in the act itself.

Subsection (b) - Disclosure

We recommend the first sentence be revised to read, "In
addition to the requirements in the Act, the appraisal shall
disclose in writing the following;" This clarifies that the
items to be disclosed are part of the appraisal itself and
need not be listed in a separate disclosure form.

As to the specific items to be disclosed, we offer the
following recommendations:

Subsection (b)(2); We recommend the appraisal state that the
excess costs are the responsibility of the "consumer," not the
"vehicle owner," consistent with the definition of "consumer."

Subsection (b)(3): We recommend deletion of the second
sentence, which combines the permissive with the mandate by
saying an appraiser "may" give the consumer names of "at least
two repair shops" able to repair the car consistent with his
appraisal.
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First, the sentence does not make sense: It seems to require
that an appraiser name at least two shops able to do the
repairs in accordance with the appraisal - but only if he
elects to name any shop. Why require the naming of at least
two shops when this is done, if the appraiser is not required
to do this in the first place?

Second, the "two shop" requirement is impractical, at least if
the regulation envisions that the listed shops be ones that
could realistically be used by the consumer: In certain
regions, there may be only one shop in the area.

Third, there is no support in the Appraiser Act for this type
of disclosure or requirement. Under the Act, the appraiser's
job is to provide an estimate. It is not his job to find a
particular shop to do the work. That is the responsibility of
the insurer - which is why consumers look to their insurers,
not an appraiser, to identify a shop that can do the work at
the price the insurer is willing to pay; it is also why
insurers, not appraisers, are currently the ones who identify
shops that can do the work at the appraiser's estimate.

Subsection (b)(4); We recommend deletion of the second
sentence, which suggests that every motor vehicle insurance
policy have an "appraisal clause" to handle disputes between
insurers and insureds.

Nowhere in the Appraiser Act is there a suggestion that such a
clause must be in motor vehicle insurance policies. The Act
covers the licensing and conduct of appraisers, not
contractual obligations and terms between insurers and
insureds. If the General Assembly wanted such a clause in
auto polices, it could have done so through Title 75 dealing
with auto polices - not Title 71 dealing with auto physical
damage appraisers.

The regulation itself seems to acknowledge that a mandatory
"appraisal clause" in auto policies is a requirement that
falls outside the regulation of appraisers: It refers to
disputes between insurers and insureds. But many auto claims
come from third parties, not insureds (presumably, that is why
the rest of the regulation refers to "consumers11 rather than
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insureds) . Further, it makes no mention of the role, if any,
of appraisers in such disputes - whereas the Appraiser Act is
limited to the licensure and conduct of appraisers.

Further, we believe the Department lacks the legal authority
to mandate a dispute resolution clause in an insurance policy
absent a clear delegation of legislative authority to do so.

A related issue is currently before the Insurance Commissioner
in In Re: The Requirement of an Arbitration Provision in
Private Passenger Uninsured and Underinsured Motorist
Coverage, Docket No. DO97-07-001, where the Federation has
challenged the lawfulness of a Department regulation mandating
binding arbitration absent express legislative authority.
While we are awaiting the Commissioner's ruling, the legal
points have been extensively briefed, and I refer you and the
IRRC to them for more detailed analysis.

Finally, we object to such a clause as bad public policy, at
least within the confines of existing statue and regulation.
The clause could easily be abused: Any formal resolution
process takes time and money for all parties; thus, invoking
it - regardless of the legitimacy of a dispute - could become
a means of negotiating any settlement figure.

The protections against insurers doing this are already in
other laws, notably the Unfair Insurance Practices Act and
Section 8371 of Title 42 allowing bad faith actions against
insurers for claims disputes. No such protections exist for
potential abuse by auto repair shops. This only highlights
that this is a policy decision that merits legislative, not
regulatory, action.

We recognize the need to resolve disputes with insureds
quickly and fairly, and many insurance policies provide for
various means of doing as a matter of private contract. I
think the Department's December 31, 1998 Collision Repair Task
Force Report shows the relatively small number of disputes
about the proper cost to repair damaged vehicles - and the
even smaller number of disputes that are between insurers and
insureds, as opposed to insurers and certain repair shops.
Mandating a dispute resolution appraisal clause in all auto
policies will, we believe, hinder rather than further this.
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We also recommend that the first sentence's listing of all
parts needed to repair a motor vehicle be qualified by adding,
"as known at the time of appraisal. " Going back to our
recommendation that the definition of "appraisal" refer to
estimates, not determinations, this recognizes that all the
needed parts are not always known at the time of the
appraisal.

Subsection (b) (5) : As with the preceding subsection, we
recommend the qualifier, "as known at the time of appraisal"
with respect to disclosure of incidental charges.

Subsection (b)(6); We offer an editorial comment: Some items
in an appraisal are non-taxable, so the reference to the tax
payable on the "total dollar amount of the appraisal" would be
more accurately stated as the tax payable on the "taxable
items of the appraisal."

Subsection (b) (7) : Consistent with our recommendations for
subsections (b) (4) and (5), we recommend the qualifier, "as
known at the time of appraisal" with respect to disclosure of
the date after which an insurer is not responsible for towing
and storage charges.

Subsection (b) (8) : We recommend the location requisite be
limited to "listed parts, other than new OEM parts,"
consistent with the current regulation. It makes no sense to
require an appraiser to list the location of the new OEM
parts; our experience is that no repair shop has ever
complained that it could not find these parts.

We also recommend this subsection be revised to refer to
listed parts "needed to return the motor vehicle to its pre-
accident condition," rather than parts "in a condition
equivalent to, or better than, the condition of the replaced
parts prior to the accident." First, this is consistent with
the Department's addition of the term, "pre-accident
condition," and it is consistent with the central purpose of
an appraisal - figuring out what is needed to fix the car.
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Second, the requisite that a particular part be "in a
condition equivalent to, or better than, the condition of the
replaced part" needlessly invites disputes on the use of non-
OEM parts. Opponents of these parts claim that they are never
the "equivalent" of their OEM counterparts, even if they
restore the vehicle to its pre-accident condition (at least in
terms of function and appearance) , and even if they come with
a warranty equal to that of the part being replaced; they
claim that only an OEM part can be the literal equal of the
OEM part it is replacing.

Whatever the merits (and motives) of this contention, it is
not one that is resolved in the Appraiser Act, and it should
not be raised in this regulation. It has been the subject of
legislation, and of litigation under other laws. This
highlights that putting limits on the use of non-OEM parts -
at least beyond whether they return a vehicle to its pre-
accident condition - is a decision for the General Assembly
and the courts, not the Appraiser Act and this regulation.

Subsection (b) (9) : Our concerns here are with the warranty
language. First, we recommend the language be changed to
refer to the warranty on "the part being replaced, " rather
than "the original part." We also recommend the deletion of
the phrase "or better than" as extraneous.

Second, the subsection should clarify that the warranty of the
non-OEM part be "equal to the lesser of the remaining warranty
on the part being replaced or the warranty of an OEM part."
An example: If an OEM fender being replaced has two years
left on a five year warranty, the non-OEM replacement fender
should need only a two year warranty, not a five year one, to
match the part being replaced. And if the OEM replacement
fender would only have a one year warranty, the non-OEM fender
should only have that, too - unless the matching warranty
requisite extends to OEM parts as well.

Third, this subsection should clarify that the warranty can
come from the insurer or the non-OEM manufacturer. There are
thousands of OEM and non-OEM parts, with warranties that vary
widely - not just in terms of duration, but in terms of what
is covered. Some of the differences are significant, while
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many are minor or semantic - and that holds true not just
between OEM and non-OEM parts, but also among OEM parts
themselves. If non-OEM manufacturers had to literally match
the warranties of their OEM counterparts, you would be
inviting a "cat and mouse" game of slight variations among OEM
warranties designed to prevent the use of non-OEM parts.

This potential manipulation of the regulation's proposed
warranty requisite can be prevented from the outset by
clarifying that the matching warranty of a non-OEM part may
come from the insurer as well as the non-OEM manufacturer.
Many insurers already do this in their coverage of non-OEM
parts, by warranting those parts for as long as the consumer
owns the vehicle. That may be shorter or longer than the
duration proposed in this regulation, but the point is the
same: It does not matter who supplies the warranty of a non-
OEM part, so long as it matches that remaining on the part
being replaced or that of its OEM counterpart.

Subsection (c) - Salvage value

Our recommendations here are editorial, with the goal being to
clarify what has always been a confusing section.

First, the fact that the subsection applies only in cases
where consumers keep the damaged vehicle should be stated at
the outset, with the first sentence therefore reading, "In the
appraisal of salvage value where the consumer does not retain
ownership of the vehicle, the following standard shall be
used:" This allows deletion of subsection (c) (3) ; it also
changes he reference from "owner" to "consumer," consistent
with the regulation's proposed definitions.

Second, subsections (c)(1) and (2) should be merged; as
drafted, they suggest a difference between a salvage being
known and listed, when the reality is that the latter is in
addition to the former. This could be done as follows: "The
appraiser shall inform the consumer, with written
confirmation, of the salvage value of the vehicle, the name
and address of the source of the salvage value, and of any
related towing and storage charges as of the date of the
appraisal."
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It is important to allow this information to be given with
written confirmation rather than only in writing; many times,
consumers want the information over the phone.

We have an additional concern that should be clarified in the
preamble explaining the regulation: The use of salvage pools
in giving the estimated value of the car is common-place in
the salvage industry. Presumably, nothing in this regulation
is meant to change this - but that should be confirmed by the
Department.

Subsection (d) - Amount of an appraisal

We agree with the proposed changes. Notably, this section
incorporates the phrase "pre-damaged condition" in place of
"condition just prior to the damage in question." We have
recommended that same change in other sections, consistent
with the Department's addition of that term.

Subsection (e) - Total loss appraisals

We recommend the first sentence be revised to refer to a motor
vehicle that "cannot be returned to its pre-accident
condition" rather than a motor vehicle that "cannot be
satisfactorily or reasonably repaired to its condition just
prior to the damage in question being incurred."

Again, this is consistent with the Department's addition of
the term "pre-accident condition." It is important to use
that term consistently throughout the regulation, as not
including it in one section suggests a different set of rules
for that section than in the rest of the regulation.

Second, the regulation's use of the phrase "satisfactorily or
reasonably repaired" is troublesome. I am not sure of the
difference between satisfaction and reasonableness, but I am
sure lawyers could argue this for years. In addition, whose
satisfaction and reasonableness is covered here - the
consumer, the repair shop, the appraiser, the insurer or the
Department? The phrase should be deleted as causing, not
curing, confusion and argument.
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(e) (1 through 3) - Methods of valuing a total loss: We
recommend these subsections be merged and modernized.

(e) (1) (i) : This should include the use of electronic data
sources, as already allowed by the Department and accepted in
the appraisal industry, with a resultant change in the heading
and the first sentence to read, "Electronic data source or
guide source method: The appraiser shall determine the
replacement value utilizing one of the electronic data sources
approved bv the Commissioner or by calculating the average of
two figures. . . .fI

(e) (1) (ii): We recommend the actual cost method refer to the
cost of purchasing a vehicle of "like kind and quality to the
pre-damaged condition of the motor vehicle being appraised."
As noted before, it is important to use the term "pre-accident
condition" consistently throughout the regulation. In
addition, the reference to a condition better than the
vehicle's pre-accident condition is extraneous.

(e) (2 and 3) : We recommend these subsections be merged for
to read, "If the motor vehicle is not contained in the
electronic data sources or at least two guide book sources as
provided for in (e) (1) (i) , or if the vehicle differs
materially from the average vehicle, for example, because of
factors of antiquity or uniqueness, then the replacement value
shall be calculated bv the actual cost method, provided a
similar vehicle can be located, or bv the dealer quotation
method, provided a similar vehicle cannot be located."

This is substantively the same as what is in these subsections
- but is shorter and more easily tracked. We also recommend
that subsection (e)(5) be added to the end of this section, as
detailed below.

(e) (4) : As with our recommendation to subsection (b) (6) , we
recommend the editorial clarification that the "applicable"
sales tax refer only to the tax "on the taxable items in the
replacement cost of a motor vehicle...."
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(e) (5) : We recommend this subsection be moved to the end of
merged (e) (2 and 3) above, with the addition of the
introductory clause, "For actual cost and dealer quotation
methods, the licensed appraiser's total loss evaluation report
shall contain...." Those are the only times this subsection
is applicable.

(e) (7) : We recommend this subsection be revised to allow
either the appraiser or the insurer to send a copy of the
total loss evaluation report to the consumer, as is allowed in
the current regulation. This is consistent with current
practice, and I do not believe there have been problems with
that practice. As the Appraiser Act is silent on this, I am
not sure why the Department wants to change a practice that
has not been a problem.

Further, this subsection presents a timing problem in sending
and receiving this information: It requires that both be done
in five days; if only the mail was that fast. This could be
corrected by revising the last sentence to refer to "the
consumer's right to be sent a copy within 5 days after its
completion."

Subsection (f) - Appraiser duties and prohibitions

(f)(1): We recommend deletion of "direct or indirect" in
terms of an appraiser not having a conflict of interest. The
appraiser either does or does not have a conflict; adding the
condition of "direct or indirect" only adds confusion.

Further, we recommend deletion of the second sentence on
"strict interpretation to protect the consumer and place the
burden on the appraiser." This is gratuitous and lacks
statutory support. The rules of statutory and regulatory
construction are already well-established, and it is settled
case law that all provisions under the Insurance Department's
jurisdiction are to be interpreted to further the consumer
interest. The sentence also needlessly raises the question of
how other sections are to be interpreted: Are they somehow to
be interpreted less strictly or not to protect consumers?
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(f)(2): We recommend that subsection (ii), regarding
information appraisers must send to salvage yards, clarify
that such information may be sent on a broad basis rather than
with each vehicle, as through a letter of understanding or
contract with the salvage yard. This conforms to existing
practices and has not created any problems for consumers or
salvage yards.

Accordingly, we recommend the addition of the following
sentence: "Such information may be provided to the salvager
through a letter of understanding or contract that covers all
motor vehicles which an appraiser authorizes to be removed to
the salvager."

(f) (3) : We recommend this subsection be revised to require
that the appraiser "review the appraisal with a lawfully
designated representative of the repair shop selected by the
consumer to demonstrate that the costs of repair are
adeguately covered in the appraisal."

This entails several changes. First, it changes "discuss" to
"review," which better describes the duty of the appraiser.
Second, it replaces "authorized" with "lawfully designated"
representative of a repair shop; this is consistent with our
recommended revision to the consumer definition in Section
62.1. Third, it deletes the reference to the "actual" costs.
"Actual cost" is a term of art in appraisals, as shown in its
use in Section 62.3(e)(1)(ii); it is not needed here and only
adds confusion.

The Department likely will hear from some repair shops
complaining about its proposed deletion of the last sentence
of Section 62.3(g)(9) (now Section G2.3(f)(!)). That sentence
prohibited an appraiser from giving any advice to a consumer
as to where the vehicle could be repaired. Some repair shops
have cited it as effectively barring insurers from suggesting
repair shops to consumers.

We support the deletion as necessary to bring the regulation
into compliance with the Appraiser Act. Section 11 (d) of the
Act is far more limited than the current regulation:
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It states only that "No appraiser or his employer shall
require that repairs be made in any specified shop." The
Department has correctly incorporated this statutory requisite
in Section 62.3(b)(3) as an item to be disclosed in any
appraisal. It has also correctly deleted the broader language
in the current regulation - which has absolutely no statutory
foundation in the Appraiser Act.

We also recommend the addition of two new subsections to
Section 62.3. While they do not regulate appraisers, they do
regulate appraisals, and they do clarify insurers' duties when
they have assigned appraisals under the Appraiser Act and this
regulation. Both subsections would come before the final one
here dealing with penalties.

Subsection (a) (new) Inspection

We recommend the addition of a subsection clarifying the right
of an appraiser to inspect the vehicle under repair. As noted
in our comments to several of the preceding sections, the
appraisal process is, at times, an ongoing one. Section 11(e)
of the Appraiser Act itself recognizes that an appraiser may
have to reinspect a vehicle because of changes that may occur
in the course of repairs.

Our experience, however, is that some repair shops (not many,
but a vocal minority) try to deny an appraiser the opportunity
to inspect a vehicle under repair, saying that they have no
right to do so. Accordingly, we recommend the regulation
clarify that this right exists by adding the following
language:

"(q) Inspection, Where an insurer assigns an appraisal, the
appraiser shall be afforded the reasonable opportunity to
enter a repair shop and examine repairs being made to a
vehicle during regular business hours."

That language matches the inspection right given to adjusters
under the Motor Vehicle Financial Responsibility Law at 75
P.S. Section 1799.4.
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It is an important recognition that the appraisal process is a
two-way street. Much of the Department's regulation is
intended to ensure that appraisers deal fairly with repair
shops. The regulation should also acknowledge that repair
shops have an obligation to deal fairly with appraisers - and
allowing appraisers the right to inspect vehicles under repair
is an essential part of that.

I am not sure why (or whether) repair shops would object to
this subsection, as they are already obligated to allow for
these inspections from adjusters. Nonetheless, it is an
important clarification to address the repair shop that views
the appraisal process as only rights for it and obligations
for appraisers.

Subsection (h) (new) Insurer obligations

We recommend a subsection clarifying that insurers' payment
and settlement duties do not begin until an assigned appraisal
has been carried out.

Many times, insurers are faced with complaints from consumers
that they should be paying or settling a claim even before an
appraisal has been completed. It would help in explaining to
consumers, and it would help expedite the appraisal process,
if insurers could point to a regulation clarifying that they
cannot pay or settle a claim where an appraisal has been
assigned until the appraisal has been completed.

Accordingly, we recommend the following language:

11 (h) Insurer obligations, Where an insurer assigns an
appraisal, its obligation to pay or otherwise settle the
damage claim shall be conditioned on such an appraisal being
conducted in accordance with this Act and its regulations."
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We appreciate the opportunity the Insurance Department has |
provided to all parties for input on this regulation. We j
welcome the opportunity to work with the Department, the |
Independent Regulatory Review Commission, the Senate and House |
standing committees and other interested parties as this j
regulation undergoes IRRC review. j

Sincerely, j

Samuel R. Marshall j

c: Honorable Edwin G. Holl, Chairman j
Senate Banking and Insurance Committee j

Honorable Nicholas A. Micozzie, Chairman j
House Insurance Committee j

Robert E. Nyce, Executive Director j
Fiona E. Wilmarth, Regulatory Analyst
Independent Regulatory Review Commission

Helfried G. LeBlanc j
Deputy Insurance Commissioner j
Office of Consumer Services and Enforcement !
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Re:

I 1

Insurance Department
Proposed Regulation No. 11 -
149, Motor Vehicle Physical
Damage Appraisers

Dear Mr. Nyce:

Pursuant to Section 5(c) of the Regulatory Review Act, the Department is required to submit all
comments on proposed regulations received during the public comment period to the
Independent Regulatory Review Commission and the Legislative Standing Committees within 5

Attached is a list of commentators that have submitted comment on the above-mentioned
regulation and the respective comment that was received.

If you have any questions regarding this matter, please contact me at (717) 787-4429.

Sincerely yours,

Peter J. Salvatore
Regulatory Coordinator

Ii-149c2.doc
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During recent months, the Insurance Department has received a number of allegations of
potential violations of the Motor Vehicle Physical Damage Appraiser Act, act of December 29,
1972 (PL 1713, No. 367), or 75 PS § 3001, et seq.. and of the Department's rules and
regulations pursuant therof which are found at 31 Pa Code, § 62.1 et seq. This notice is being
published in view of the possibility that a number of licensees are misinterpreting certain key
provisions of the law

(1) Improper referrals - One of the most common complaints relates to the
improper referral of claimants to firms engaged in motor vehicle physical damage repair.
The regulation reads:

31 §62.3(g)(8) ccNo appraiser shall recommend, or require that repairs be made at any
particular place or by a particular individual"

3 l§62.3(g)(9) "*** a licensed appraiser shall not, in any manner whatsoever, attempt to
directly or indirectly coerce, persuade, induce or advise the customer that
appraised motor vehicle physical damage must be, should be, or could be
repaired at any particular location or by any particular individual or
business."

31 §62.3 (g)( 12)(iii) 'Upon the unsolicited request of the customer, an appraiser shall provide
names and addresses of auto body shops, garages or repair shops within a
reasonable distance of where the motor vehicle is located and where work
will be done in accordance with the written appraisal."

Plainly stated, the law emphatically prohibits:
(a) direct referral;
(b) unrequested recommendations;
(c) solicitation of a request from a claimant for such recommendations*



(2) Failure to discuss an appraisal and/or a rendered estimate with a selected
repair shop owner - Another prevalent complaint concerns the failure of the appraiser to
discuss his appraisal with a selected repair shop owner, as well as with the owner of the
vehicle. The regulation reads:

31 §62.3(g)(12)(ii) "***the appraiser shall discuss the appraisal with the selected repair shop owner,
its authorized representative or any other parties as is reasonably necessary to
insure that the actual cost or repairs is adequately covered in the appraisal"

Clearly, it is the intent of the law that the appraiser make an attempt to reconcile
fairly any discrepancy between his own appraisal and a selected repair shop's estimate. A
number of complaints have been received by this Department involving appraisers
assuming a "take it or leave it" attitude.

(3) Failure to explain an appraisal and/or a rendered estimate to a claimant - It is
further the intent of the law that the appraiser discuss and explain any discrepancies
between his own appraisal and a rendered estimate with the claimant at the claimant s
request.

Confusion frequently arises with the claimant because the appraiser has failed to
explain appraisal factors such as those relating to depreciation or discounting for new
parts. The law specifies that such factors be thoroughly disclosed on the appraisal form.
The regulation reads:

31 §62.3(b)(l) "*** there shall be a specification [in the appraisal statement] of any charges
relating to towing, protective care, custody, storage, depreciation, including
but not limited to new battery and tire replacement, applicable sales tax
payable on the total dollar amount of the appraisal, and all other matters
incidental to repair of the incurred damage."

It is also the clearly stated intent of the law that the appraisal statement plainly
disclose to the claimant any dollar amount that he or she will be required to pay.

(4) Failure to reappraise when supplementary allowances are requested by
repair shops - Closely related to the failure to discuss discrepancies with a selected repair
shop is the failure to provide a prompt reappraisal when supplementary allowances are
requested by the repair shop. The regulation states:

31 §62.3(gXl3) "An appraiser shall promptly reinspect damaged vehicle prior to the repairs
in question when supplementary allowances are requested by repair shops
and/or the amount of damage is in dispute."



(5) Failure to make a personal inspection of damages - The law provides
that all appraisals are to be based upon personal inspection of the damages. It also
provides that all repair estimates used or secured by an appraiser must be based on
personal inspection. The regulation reads:

31 §62.3(g)(l 1) '"Personal inspection of damaged property by the appraiser is required***
31 §62.3(g)(l l)(i) ccNo appraiser shall secure or use repair estimates that have been obtained

by use of photographs, telephone calls or in any manner other than
personal inspection/'

(6) Failure to base appraisal upon full restoration to prior condition - As
stated in §62.3(b)(l) of the act a prime objective of the law is to insure the restoration of
automobiles to pre-crash condition. This is the purpose for which the consumer pays his
insurance premium* This should be the standard upon which all appraisals are made.
This factor should be kept very much in mind when considering the use of new parts as
against used parts. This is especially important in repair of new cars which are still under
factory warranty. In most instances, new car warranties require replacement with new
parts manufactured by the manufacturer of the automobile. Accordingly, used parts
should never be recommended when their use would result in a disclaimer by the
manufacturer of the manufacturer s warranty, or would result in accelerated depreciation
of the vehicle. The same applies to repair procedures.

In consideration of used parts, the law requires that the operational safety of the
motor vehicle shall be paramount. Also, the law requires that when used parts are
specified, the appraiser shall have certain knowledge of convenient locations where these
parts are available and must specify these locations when requested to do so. The
regulation reads:

31 §62.3(c) "In the specification of new or used parts, the following standards shall be
used for the appraisal statement:

31 §62.3(c)(l) "The operational safety of the motor vehicle shall be paramount especially
when the parts involved pertain to the drive train, steering gear, suspension
units, brake system or tires.

31 §62.3(c)(2) "If used parts are specified in the appraisal, the appraiser shall have certain
knowledge of one or more relatively convenient locations where the
particular used parts are actually and reasonably available in usable condition
equivalent to or better than the condition of the damaged parts prior to the
accident. On request, the appraiser shall specify the locations where such
used parts are in fact available.



(7) Compelling Claimants to secure appraisal at a specified location - While it
is understood that certain carriers have found it more efficient to provide so-called "drive-
in claims service," the operational safety of the motor vehicle is a vital factor in
determining whether or not a claimant should avail himself of such a service* Therefore,
the law is clear that no person shall request a consumer to drive his motor vehicle to any
location for inspection or appraisal without first being satisfied through inquiry or
otherwise, that said motor vehicle is safe for operation on the public highways and meets
the requirements of the Pennsylvania Motor Vehicle Code. If the owner of such vehicle, or
his representative, states a belief that such vehicle may not meet the foregoing criteria, the
appraiser shall arrange for inspection and appraisal at the location where the vehicle then
is, or, in the alternative, shall make a suitable agreement for towing said vehicle to another
location. The law is clear that even in such cases, inspection and appraisal shall be
executed within a reasonable time period.

(8) Needless or improper delay in assignment and/or execution of inspection
and appraisal - While the law requires that inspection of a vehicle shall be make within six
working days of an assignment to an appraiser, no time is specified in which an assignment
of appraisal must be made after notice of loss is received. While not time is specified, it is
the thrust of the law to provide speedy redress to the consumer. The regulations should,
therefore, be read to mean that an appraisal should be assigned promptly and within a
reasonable time after a loss is reported. A common complaint is that appraisals are not
promptly assigned but rather await assignment for several days, sometimes as much as a
month. This is clearly contrary to the intent of the law.

(9) Penalties - Violators of the Motor Vehicle Physical Damage Appraisers Act
are subject to loss of license, fine and/or imprisonment. The legislature has also deemed
violations of the act to be criminal offenses, and the perpetrators of such violations to be
further subject to arrest, prosecution and conviction in a court of law.

William J. Sheppard
Insurance Commissioner

The above Bulletin No. 53 was suddenly repealed mid- 1996.
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Independent Regulatory Review Commission
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Leeal k- ib
Attention: Mr. Robert Nyce

Executive Director

Reference: Proposed Changes to Pennsylvania Code Title 31, Chapter 62 | ? , jp
Motor Vehicle Physical Damage Appraisers ^ r ro

Dear Mr Nyce,

It is with great concern that I submit this response to the proposed changes to
Pennsylvania Code Title 31, Chapter 62. I have read the proposed revisions to Motor
Vehicle Physical Damage Appraiser, Regulation and find the direction of The Insurance
Department most intolerable. I have relied on this document as proper interpretation of
The Motor Vehicle Physical Damage Appraiser Act and believe the only change needed
to this important consumer protection regulation is enforcement. The significance of
offering my opinion in regards to enforcement and compliance of our current regulation
versus a revision to its legislative purpose is the neglectful manner in which the
Department of Insurance and the people who work there disregard the rights of citizens of
our Commonwealth.

I am a citizen of the Commonwealth of Pennsylvania. I operate and manage a
collision service facility in the county of Chester. It has been my experience as a third
generation collision repair professional that consumers are generally unaware as to, what
is a pre-loss / pre-accident repair. Insurance companies on the other hand, have a
tremendous understanding of the insurance industry, the collision repair industry and the
unaware consumer. Unfortunately, for these identical reasons the citizens of
Pennsylvania need to be safeguarded. Not only is the consumer's capitol investment at
risk, the health, safety and welfare of their families is jeopardized as insurance companies
and their contracted collision repair facilities become more influenced by the economics
and cost control of the claim rather than one's investment and safety.

My difficulty in attempting to comprehend the proposed revisions to Title 31
Chapter 62 is the elimination of consumer protection. Why has the Department of
Insurance proposed to weaken an originally powerful regulation designed to protect the
citizens of Pennsylvania from the abusive behavior of insurance companies and their
representatives. Historically, the Motor Vehicle Physical Damage Appraiser Act and



Regulation was created to provide strict guidelines for physical damage appraisers. A
huge element of this legislation is the "Conflict of Interest" discipline written into the
original Regulation (1973) and kept intact until this revision. What is the reason behind
the Department's soft approach? I have provided The Independent Regulatory Review
Commission with my professional opinions and research in regards to these unnecessary
proposed changes. Please take into consideration the fact that my qualifications are from
a lifelong career in the collision repair profession, a consumer and a citizen of the
Commonwealth. If you have any questions or concerns with my observations please
contact me.

Sincerely,

Stephen E Behrndt, President

Enclosures
cc: Peter J. Salavatore, Regulatory Coordinator

Representative Nicholas A. Micozzie
Representative Anthony M. DeLuca
Representative Curt Schroder
Senator James Gerlach
Walter W Cohen, Esq.
Andrew J Giorgione, Esq.
H Michael Cohen, Esq.
Ross DiBono, P.C.T.G. Executive Director
Lance Haver, CEP A Executive Director
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Re - Proposed changes

Dear Mr. Salvatorc,

I am writing to you to as a licensed Pennsylvania Appraiser with 13 years experience
appraising for m%urance companies, an Auto Body Repair shop owner, but more
importantly as an "Interested Consumer" who potentially may be affected in all three
positions by the proposed changes to the Appraisers Act. Obviously there is a need to
upgrade the Act and my services are available if you so deem necessary Specifically I
take issue with the following amendments and offer comment as noted.

Section 62.3 (aX3)
Regarding abbreviations h is a standard of the industry to use abbreviations as noted
however with the various computer estimating systems in place as well as handwritten
estimates they offer confusion to those trying to i ^ an appraisal ty
the systems or their abbreviations More importantly every point and method of repair
should be spelled out clearly in h entirety for the consumer, as it is the consumer who is
not %m3ms willi the wording and verbiage of the auto repair or the insurance business.

Section 62.3 (b)
Regarding;
(2) excess costs above the appraised amount may be the responsibility of the vehicle

(3) a statement that there is no requirement to use any specific repair shop. The appraiser
may provide the consumer with the names of at least two repair shops that will perform
the repairs in accordance with the appraisal;
(4) that part relating dispute regarding the cost of repairs etc.. and the appraisal clause
provision...
(9)No*OEMptrts.,.. ^

uer



It has been my experience as an appraiser and a shop owner that consumers are not clearly
made aware in writing on the appraisal that it may not be all inclusive, and should there be
related damages not noted on the appraisal or additional damages uncovered, that the
consumer is entitled to be compensated for those damages. It is the position of many
earners to pay for all repairs only if and when the vehicle in question makes it into the
repair shop for repairs. It is also the position of many insurance carriers to instruct there
staff and independent appraiser to write a "Street" appraisal for the damages. These
"Street" appraisals specifically omit damages and compensation that ordinarily would be
included on the appraisal had the vehicle been inspected at a repair facility and an attempt
to reach an agreed price made with a manager, owner or other knowledgeable party.

We previously had repaired a consumers vehicle that had suffered hail damage. The
Insured was instructed by the insurance carrier that k was there pulley that if the car was
driveabk that it had to be taken to the msmmce companies drive in claims location. Not
knowing any better, and not offered any alternatives the insured did as instructed. Keep in
mind that hail damage is all exterior damage and hidden damage is very rare. The Insured
received an appraisal for the damages for $1151.00 and received payment less $100.00 her
deductible. Subsequently the Insured/Consumer choose our shop for repairs and the
carrier paid additionally $2800.00 for obvious external damages that were clear and visible
and omitted from the drive in Street9 'appraisal. Clearly no one from the insurance
carrier followed up to see if the consumer had been properly compensated for their
damages before it had arrived at our shop. This way of conducting business has become
the "norm" as opposed to the exception. More importantly the Insurance Department
does not check to make sure that the consumers ctaim is being properly handled and the
consumer is being properly compensated. Instead the department responds only when a
complaint is made by the consumer. Paramount m that the fiduciary obligation of the
insurance policy, mbm as an insured or claimant is clearly not being fulfilled

An inherent conflict exists as the appraiser who is employed and compensated by the
insurance company is also graded, rated, given raises, promoted, placed on probation,
suspended and fired based upon his appraisal a c t i v e s that save t t e Tn
all the years I worked in the insurance industry I was frequently criticized by managers for
paying by their standards, to much to repair a vehicle, but never once was I ever told tlmi
1 didn't pay enough or missed damages in settling a c lam. A blind eye was turned on
these situations and condoned. The obligation of many appraisers today is to save the
insurance company money as opposed to the written standard* a t outlined in the act

Specifically 62,3 (g)
fViM/lrtjfc* #A i a i f t i M nul%li*» g#Am##^#m#m Km» fkl*» mmg# l iAn f ipa l i l i i ###a#m#m##*
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Ultimately the consumer should be the person deciding where be chooses to have his
vehicle repaired (or not repaired) without coercion from any parties. Frequently the
problem of steering consumers to shops that are preferred by carriers is not a blatant
problem with appraiser working the field, but more with the office staff that have the
initial and follow-up phone contacts with insured* and claimants. In one week an attempt
was made by the office staff of one carrier to steer five of our customers to their preferred
Shops or drive in against their will la all these conversations the steering was miatedby
the carriers office employees stating such things as **that shop is not on our preferred list",
"it will take a week to get an appraiser out to the shop to took at your car", "we can't
guarantee that shops repairs*9 etc. .etc etc. One of these consumers was an employee of
our shop who was told he would have to take his vehicle to one of the preferred shops to
have it repaired. Another was our office managers best friend who was told she would
have to take the car to the drive in &>r an appraisal The other three were repeat
customers who contacted us with their concerns and we had to get involved to have the
vehicles appraised at our shop mm the consumer* had initially requested. I personally
contacted the Insurance Commissioners Office to file a complaint on this occasion and
others aod was advised that the department win still not accept a complaint from a body
shop Aw steedng, and wiH only accept one from the consumer. Obviously by the
Insurance Departments standard the 14 people our shop employs are not considered
consumers. It is ironic thai if I see an accident or a crime or an infraction I can call the
poUcc and they wffl accept my cdl and w L & I
win also do the same as well as many other governmental agencies, however the Insurance
department win not accept my complaint about alleged violations. While I was employed
in the insurance business it was my experience that every company but one I worked for
rewarded there employees with contests for steering consumers to the insurance
companies preferred shops or their drive in claims centers. Frequently the safety of the
consumer or the driving public is not a priwaiy interest but the prize of a T shirt, towels,
hmcheons and dinacr are, One of our customers was told by their claim rep that they
could always cancel their drive m appointment later, but she was going to make the

anyway. Tbi* was aA«* the conmuncr toM her three times to send an
appraiser to the repair shop. It would be extremely difficult for him to drive his car to the
ddve in 11 miles away with aleakmg radMor and blown antags. He dkta*t go to the
drive in, an assignment was never made to have the car appraised at the shop, and a week



was lost in the mean time, till another call to a claims manager was made. Not only is the
consumers need not being met it borders on restraining trade for the shops who loose the
repair work. Clearly there is no need to recommend two shops as is proposed as it
echoes an air of impropriety.
This became an issue in the past that warranted an interpretation that was published in the
Pennsylvania Bulletin, VoL 7, NO 37- Saturday, September 10,1977, as printed
"Plainly stated, the law emphatically prohibit*:
(a) direct referral;
(b) unrequested recommendations
(c) Solicitation of a request torn a claimant for such recommendations.

When a dispute m damages arises more time that not it can be settled promptly and fairly
with compromise on parties involved* However when the situation of appraisal presents
itself it can be a time consuming delay tactic employed by the carrier to force a consumer
to settle under duress. Usually the consumer does not have the financial resources nor the
expertise required to handle the situation but more importantly he is usually without his
vehicle and rushed mto making a rash decision. Some companies have even made it a
point not to include an appraisal clause in their policy therefore creating more problems
for the consumer, ideally, a ftst and efficient fashion to settle these diflfreroes should be
the implemented and the responsibility of the Commissioners office to oversee.

If the obligation of on insurance policy is to restore you to the condition you were prior to
the loss then the use of non-OEM parts 6il to do that. Aftermarkct parts arc frequently
included oft appraisals today without regard to obligation as noted, but because the
appraiser is told to allow for them by Ms employer. When pressed on the issue I have
never met an appraiser or repair tech that can agree that these parts are of like kind and
quality. When I questioned aftcrmarkct venders about these parts I was emphatically told
that these part s are not of Kke kind and quality, because if the were then the original
manufacturer paten* rights wouM be infiinged upon and they would have to pay them
royalties. Therefore the defects in body lines, fit and finish and manufacturers logos are
planned intentionally in the production of these products. Repairs to vehicles using these
parts can and frequently lower the resale value or have an effect on the trade m value and
market value the of vehicles when discovered. As a course of business we invite our
customers to have us inspect any vehicle they intend to buy for defects, Aftermarket parts
usage and proper repairs. Remanu&ctured wheels or reconditioned parts currently have
no safety standard as do new OEM parts.

Clearly ft is senseless to have these regulations, rewrite or change them unless the
Insurance Commissioner and the Commissioners staff take a pro active position in
protecting the contractual rights and obligations that a policy holder or beneficiary is
entitled to receive. Enforcement and financial sanctions against appraisers, office staff and
the Insurance company for permitting these violations wB stop violations. Stiffer
penalties and fines against companies that condone or coerce their employees to engage in
these activities win abo stop the violations (e.g. fine the conpan^
fine).



I might point out that there are still some companies and appraisers, and their office staff
that hold themselves to a higher standard in dealing with consumers in claim Nnd%ng and
they are to be applauded.

Hopefully these recommendations can be of some aid and if I can be of assistance I look
forward to being contacted.

Sincerely

%^>K/tU
Michael K-Hurte

CC. Representative Nick Mtcozzie
Chairman House Insurance Committee
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March 5, 1999

Fiona E. Wilmarth
Regulatory Analyst
Independent Regulatory Review Commission
333 Market Street
Harrisburg, PA 17101

Re: Non-OEM parts

Dear Fiona:

While I regard the use of non-OEM parts as an issue
outside the appraiser Act regulation, I am always
happy to share some thoughts with others on this.

First, an insurer's consideration of non-OEM parts
is needed to avoid monopolistic pricing by the
original manufacturer. That holds true in other
forms of insurance (e.g., homeowner coverage). But
it is most applicable in auto coverage, since most
parts for damaged vehicles are covered by insurers,
not paid directly by consumers.

That is not the case with many auto parts, as with
spark plugs or filters or batteries, but it is with
things like fenders or bumpers. Imagine if Ford
Motor Company said consumers could only use a Ford
battery, not a Sears Die-Hard, as a replacement,
leaving Ford with the ability to put whatever price
it wanted on the battery. Well, the same holds
true with bumpers and fenders - but the
manufacturers get to tell this to insurers rather
than consumers. Still, while we cover the parts,
consumers ultimately pay for them through their
premiums.
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Second, the insistence from some repair shops on OEM parts
to repair a car mistakes the insurer's obligation in
covering the repair. Insurers pay for the repairs and
parts needed to get the car back to its original function
and appearance. It is not the source of the repair part
that does this - it is the function and appearance of that
part. Otherwise, Ford parts would have to be replaced not
only with other Ford parts, but by Ford's repair people.

Third, my experience is that the objection to non-OEM parts
comes from some repair shops, not consumers. The objection
from repair shops comes, I think, because they also wear a
retailer's hat - the more expensive the part, the more
money they get as the retailer of that part.

Enclosed are some general materials that might serve as a
good primer on the use of non-OEM parts. I know the next
month will be a hectic one for you, but it might make for
enjoyable side reading.

Sincerely,

Samuel R. Marshall
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OFFICE OF CONSUMER SERVICES AND ENFORCEMENT
PENNSYLVANIA INSURANCE DEPARTMENT
STRAWBERRY SQUARE
HARRISBURG, PA 17120 ORIGINAL: 200i

HARBISON
RE Correspondence of January 28, 1999 to Brian Passell COPIES: Tyr re l l

Wilmarth

Dear Ms LeBlanc, Sandusky

Thank you for forwarding a copy of the PA Appraiser Regulation revision to our attention. We
have reviewed the document, and support the changes proposed in its entirety.

The opportunity for Insurers to offer consumers amicable repair facility options not only fosters
efficient customer service and satisfaction, but can also contribute to lowered claims severity and
premium rate. Based on our own research, customers appreciate choice. Furthermore, the
proposal to add appraisal disclosure statements regarding non-OEM crash parts usage and
potential consumer responsibility for excess costs above appraised amounts, for example, are
necessary standards towards greater customer enlightenment.

There are some areas still open for interpretive debate. It seems a fine line has evolved between
assessing pre-accident condition and repairing a vehicle to a condition better than it was before
the accident. Vague regulatory language, such as estimates to be written to "pre-damaged
condition", "relatively convenient locations" regarding used parts availability and "necessary
painting or refinishing operations" could be probed for complaint generation. However, we feel
confident we can respond to such complaints, if necessary, as it is this very language that can be
explicated in support of a lower cost estimate as well.

In addition, is there any consideration towards appraisal license requirements for those beyond
representatives or entities of insurers? More specifically, there may be repair facility
representatives who assess and/or negotiate damages who may not be licensed appraisers.
Therefore, it could be argued these individuals are not bound by the same quality appraisal
standards. Does the definition of "appraiser", clarifying "any natural person in this
Commonwealth who makes appraisals of motor vehicle physical damage" extend to those within
repair facilities who challenge an insurer representative's estimate? Is there any current review
within the Commonwealth to enforce the actual repairs performed by a repair facility in
accordance to repair items agreed to and paid for by insurers, particularly when said items were
additional damages argued by repairers above an appraiser's original estimate of damages?



Thank you for giving us the opportunity to review this regulation proposal. If you have any
questions or comments regarding this matter, please feel free to direct any communication to the
undersigned at the address stated above or I may be contacted at (717) 561-7121.

Sincerely,

Alan S Tate
Claims Manager

cc Peter J Salvatore, Regulatory Coordinator/
Brian Passell, Progressive Insurance
Mike Sieger, Progressive Insurance
Eric Lehr, Progressive Insurance
Craig Moore, Progressive Insurance
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1326 Strawberry Square
Hanisburg, Pennsylvania 17120

DearMr. Salvatore:

We are writing to respond to the Department of Insurance's recent proposed regulation
revising Title 31 Chapter 62 of the Pennsylvania Code. ASA is the oldest and largest
trade association representing the independent repair industry in the United States.

After renewing the proposed regulation, we have serious con
provisions. Understanding that several revisions do not directly impact collision
repairers, as small businesses, we are fearfiil of the long-term implications of key changes
in the method our industry has historically operated.

Section 62 3(aXl) and (3) have been deleted. ASA believes that removing the identity of
the insurance company in the appraisal statement provides no benefit to the process We
also believe that this deletion will produce confusion in the request for supplement
repairs. As you are aware, at times additional repairs are necessary after fimher damage
is determined in the repair process. Who is responsible for the supplement? This new
provision allows the consumer to be confiised and uninformed. Specifically, to now
allow industry symbols that most consumers arc not familiar with only lessens the ability
of the consumer to understand an already complicated process.

The revised Section 62.3(bX3) vpew Pennsylvania to posable steering abuses. Your
current regulation protects the small businesspcrson from an anti-competitive
marketplace. Collision repairers are able to market their businesses based on quality and
service. Under the new provision, mischief is available to those that are now able to
promote specific repair facilities. Although the provision still reads that there is "no
requirement to use any specific repair shop", it becomes contradictory by allowing two
repair facilities to then be named It is difficult to imagine in today's managed care
environment that consumers am demanding to be limited in their choices for any
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insurance related matters. Finally, there are no geographic protections for the consumer
in the recommendation process. The two facilities recommended could be anywhere.
The Department has now opened the system for widespread abuse.

Section 623(b%9) attempts to establish a replacement crash parts policy. Although
Pennsylvania would now have a substantive notice statute, there is no "consent"
opportunity for the consumer. Why give notice? What are the consumers rights to reject
the particular part offered? Allowing for written consumer consent on the second most
important purchase of a consumer's lifetime is very important. Who is responsible for
the aftermarket part warranty? Aftermaiket parts are virtually unregulated by federal and
state governments. How would this process work for parts shipped from another country
to Pennsylvania with no warranty? Is the Pennsylvania distributor responsible?
The Department should also consider reviewing the current definition of aftermarket
parts. Many recyIced parts are now used in our industry and the current definition does
not address these parts.

The change offered for Section 62.3 (c%l) i& very serious. Many of the collision parts
used on a vehicle involved m an accident directly impact the safety of the consumer, i.e.
hoods» headlights, sGuctural reinforcement components As members of the U.S.
Department of Transportation's Motor Vehicle Titling and Salvage Federal Advisory
Committee, one of the most debated issues was the safety of a newly repaired vehicle.
Congress is now considering a national uniform titling bill. By deleting Section
62.3(cX2), the consumer is again denied vital information. Under the new provision,
used tires could be placed on the vehicle with no information provided the consumer.

Section 62.3(d) as recommended would have broad implications. The language indicates
that those parts other than aftermarket, used or recycled parts improve the quality of the
vehicle. This creates a bias against original equipment manufactured parts. The language
currently in the regulation is accepted across the industry and should be maintained in its
current form

Sections 62.3(gXl 1X0 and (ii) have been deleted. Without the personal inspection of the
vehicle* the risks abound for error. Telephone, fax and photo communications are not
sufficient for review of the damaged property. You will also find a loss in confidence in
the system by the consumer without the personal inspection of the vehicle.

Section 62.3(gX13) provides a logical, systematic process for supplement requests
Without this provision, what is the process for a supplement review? Section (14) has
also been deleted. We believe this revision will severely limit settlements and lead to a
much less time-efficient process.

The deletion of Sections 62.4(a), (b), (c\ (d), (e) and (f) also raises questions as to what
ethical safeguards are now in place other than the initial license approval. During the
course of the one-year license, does the Department have a process for revoking or
suspending a license?
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The policy implications for this proposed rale are extreme for the collision repair
industry. ASA requests that you take into consideration the thousands of small
busincsspersons in Pennsylvania that this rule will impact Clearly, consumers are
demanding more choice in relation to managed care systems. This proposal limits choice
by allowing repair facility lists. In what appears to be an attempt at replacement crash
parts reform, it discriminates against original equipment manufactured parts. It also fails
to allow consumers to consent to the type parts on the vehicle being repaired.

Finally, process questions as to supplements and the Department's ability to inject itself
in the activities of an appraiser if the need arises is also in question.

ASA requests that you reconsider these provisions and limit reform to a pro-consumer
notice and consent provision as to the use of replacement crash parts. We will be pleased
to meet with the Department's staff to discuss a rule that moves the industry forward and
not back to a position adverse to the consumer.

Thank you for allowing our Association to comment

Sincerely,

WVjtl
Robert L. Redding, Jr.
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Peter J. Salvatore, Regulatory Coordinator
1326 Strawberry Square
Harrisburg, PA 17120

Dear Mr. Salvatore:

We wish to comment upon the proposed changes to regulations found in
Chapter 62, Title 31 of the "Pennsylvania Code", Motor Vehicle Physical Damage
Appraisers, as published in the "Pennsylvania Bulletin" on February 6,1999.

These comments are being filed on behalf of the Pennsylvania Automotive
Recycling Trade Society ("PARTS"), a trade association representing
approximately 400 member businesses who are the responsible, quality automotive
recyclers in Pennsylvania.

Automotive recyclers purchase damaged, abandoned, or used vehicles from
insurance companies or individuals. Recycled vehicles go through a dismantling
process similar to an automotive assembly line running in reverse. The usable,
undamaged recycled OEM parts are removed from vehicles, inspected, tested,
inventoried, and stored for resale. These reusable OEM parts are typically marketed
and sold to body shops, garages, used car dealers and retail customers. Recycled
OEM parts have been factory assembled, and meet the original manufacturer's
specifications.

Accordingly, our industry has an interest in the regulations concerning
independent automotive appraisals.

Our recommendations/comments are as follows:

_ _ , „ Printed :>"! I00;o



Peter J. Salvatore
March 3, 1999

I. We have reviewed the definitions of "Aftermarket crash part" and "Non-original
equipment manufacturer ("Non-OEM") aftermarket crash part11 in Section 62.1.
Although these definitions appear satisfactory, neither recognizes or addresses the fact
that there are many "Non-OEM" automotive replacement parts not encompassed by
these definitions (e^g. rotors, wheels, gas tanks, carburetors, etc.). Many of these parts
may indeed be included in an appraiser's damage report; repairs necessitated by an
accident frequently encompass more than sheet metal parts, but also mechanical,
electric, and electronic parts. Accordingly, we believe it maybe equally important that
the consumer be informed concerning these parts.

Therefore, we recommend for vour consideration that either the definition of
"Aftermarket crash part" be modified to encompass all replacement parts or add
definitions for "Aftermarket Mechanical Parts" and "Non-Original equipment
manufacturer ("Non-OEM") aftermarket mechanical part".

II. We recommend adding a definition for: "Recycled Original Equipment
Manufacturer Aftermarket Crash Parts" ("Recycled OEM") - An aftermarket crash part
originally made for or by the original manufacturer of a motor vehicle and which has
been utilized as such and later resold."

This establishes a clearer distinction between "Non-OEM" and "OEM1' parts, and
clearly acknowledges the fact that there are used OEM parts. We believe it important
that appraisers and consumers understand same.

III. We are opposed to the use of the current second sentence in Section 62.3(b)(3)
which states: "The appraiser may provide the consumer with the names of at least two
repair shops able to perform the repair in accordance with the appraisal."

The clear intent of the Pennsylvania Motor Vehicle Physical Damage Appraiser
Act, the Act of 1972, P.L 1713, No. 367, pursuant to which these regulations are
promulgated, is to not only encourage, but to require independence and integrity among
motor vehicle physical damage appraisers. To allow them to list the names of repair
shops constitutes very strongly implied "steering of consumers" to such listed repair
shops, especially if those repair shops are in any manner directly or indirectly affiliated
with the appraiser.
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As you may be aware, there is a growing system of "direct repair shops" which
are affiliated with insurance companies, either formally or informally through contractual
arrangements. At a bare minimum, there should be a strict prohibition against listing
repair shops with whom the physical damage appraiser or his/her employer has any
direct or indirect relationship. For example, if an appraiser is employed directly or
indirectly by an insurance company, he/she should not be able to list any of the repair
shops that are directly or indirectly affiliated with such insurance company. To do
otherwise, truly violates the statutory stated policy of integrity and independence,
which are the foundation for these Regulations and the law.

It is the Insurance Department's responsibility to assure that an Appraiser is not
only "independent" in title, but in actuality, and to preclude not only actual conflicts of
interest, but any perception of conflict of interest.

IV. We suggest the substitution of the word "manufactured" for "supplied" in Section
62.3(b)(9), which would read, in part: "If the appraisal includes Non-OEM aftermarket
crash parts, a statement that the appraisal has been prepared based on the use of
aftermarket crash parts manufactured by a source other than the manufacturer of the
motor vehicle,..."

The word "supplied" is misleading. OEM parts may be supplied by someone
other than the original manufacturer of the motor vehicle. We do not believe it was
intended, directly or indirectly, to limit the acquisition of new or used OEM parts only
from a manufacturer. The key is to distinguish between "OEM" and "Non-OEM" parts,
not their source of supply.

V. We recommend that additional language be added to Section 62.3(c)(1) as
follows: "If the salvage value of the vehicle being appraised is known or could
reasonably be determined, the appraiser shall advise the consumer in writing of: (a) the
salvage value; (b) the provisions of Section 1117(a) of the Pennsylvania Vehicle
Code requiring the filing of an application for certificate of salvage with
PennDOT: and (c) additional charges for towing services or storage chargeable against
the motor vehicle as of the date of the appraisal."

The consumer should be fully advised of all legal requirements, including the
Motor Vehicle Code requirement that a certificate of salvage must be applied for when
a vehicle is deemed "totaled". This is an area in which consumers normally are not
knowledgeable, and therefore, in the interest of consumer protection, this disclosure
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should be made to the consumer to prevent fraud.

VI. We do not fully understand the logic behind the re-writing of Section 62.3(g),
which now appears as Section 62.3(0- We understand an intent to eliminate sections
which are redundant or restatements of the statutory language, but this "standard" does
not seem to have been applied on a consistent basis, and thus, leaves open to
question the intent as to why some statutory provisions are repeated and some are not.

Further, for the reasons stated in paragraph III above, we believe that this is the
section for re-emphasis of the underlying policy that appraisers must be completely
independent and not traffic in or have an economic affiliation, directly or indirectly, with
any other form of automotive business, including automotive salvage repair facilities,
insurance companies, vehicle or salvage auctions, etc.

VII. Section 62.3(f)(2)(ii) currently reads as follows: "An appraiser authorizing
removal of a motor vehicle to a salvage yard shall inform the salvager in writing that
possession is merely for safekeeping purposes and that the salvager does not have an
ownership right to the motor vehicle, its parts or accessories, until a certificate of title is
received indicating that ownership has been transferred." (Emphasis added).

The terms "salvage yard" and "salvager" are outdated terms deleted from other
Pennsylvania statutory language, and not reflective of the current state of our industry.
We suggest three alternative terms for the term "salvage yard", specifically, either:
"Vehicle salvage dealer" or "Vehicle salvage dealer business" or "Automotive
dismantling and recycling business". Definitions for same are contained in Section
1337 of Title 75 of the Pennsylvania Vehicle Code and Section 2719.2 of the
Pennsylvania Highway Beautification Act.

Further, the term "or salvage certificate" should be inserted in the last line to
reflect the reality that either ownership document (certificate of title or salvage
certificate) may be received for a vehicle, depending upon its condition and/or
valuation.

Accordingly, Section 62.3(f)(2)(ii) would read as follows: "An appraiser
authorizing removal of a motor vehicle to a vehicle salvage dealer (or vehicle salvage
dealer business or automotive dismantling and recycling business) shall inform the
dealer (or business owner or authorized representative, or automotive recycler) in
writing that possession is merely for safekeeping purposes and that the vehicle salvage
dealer (or vehicle salvage dealer business or automotive dismantling and recycling
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business) does not have an ownership right to the motor vehicle, its parts or
accessories, until a certificate of title or salvage is received indicating that ownership
has been transferred.".

Thank you for allowing our industry to comment upon these proposed
regulations. We regret that our industry was not initially contacted by the Department
prior to the writing of the regulations "regarding issues arising out of the existing
regulations" as noted in the preamble to your proposed regulations,. We trust that our
comments and suggestions are given the same consideration as other affected parties.

f%^
Jeff A. McNelly
President/CEO

cc: PA Senate Banking and Insurance Committee
PA House Insurance Committee
PA Independent Regulatory Review Commission

:94082
Hard Copy - U.S. Mail
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Dear Mr Salvatore:

I would like to introduce myself and give you a little background into the information I am sending,
and the reason for my request. My name is Samuel McEwen; I am the owner of Hedlund Glass
Company located in Erie, Pennsylvania. 1 have been in the glass business for over 10 years and
have held several positions.

I started out working as an auto glass installer, then moved into sales and marketing, and then in
1993 I purchased Hedlund Glass Company.

Since then, I have been actively involved in many organizations geared to the automotive industry.
I am currently the President of the Pennsylvania Glass Association and an active member of the
Pennsylvania Collision Trade Guild and the National Association for Safe Auto Glass
Replacement.

As you can see, I assure you that I am speaking from education and experience on the safety issue I
bring forth.

1 am writing regarding the recent changes in the auto insurance regulations. I am requesting that I
may have the opportunity to address some very serious consumer safety issues that have developed
over the last decade, that are directly related to these regulatory changes.

Federal Motor Vehicle Safety Standards were developed for occupant safety with special attention
given to the manufacturers structural design, and built in Crash Management System. The most
critical parts of this system are the windshield, airbag, and seating restraints, they all work in
combination with each other to perform their life saving duty. The windshield and its correct
bonding are the most important part of this system. The windshield plays several life saving rolls in
today designs. It is directly involved in five of the Federal Motor Vehicle Safety Standards, 205,
208, 212, 216 and 219 all dealing with occupant safety

Your windshield if installed correctly is responsible for up to 60% of your roof structure and
therefore helps prevent you from being crushed during a roll over collision. It also keeps you from
being ejected from the vehicle during a head on collision. The passenger side airbag was designed
to deploy against the windshield at up to 150 to 200 mph. The windshield and it's bonded
installation must then also absorb the force of a passenger moving forward and impacting the
airbag, and then both striking the windshield again; two major impacts to the windshield in a split
second The passenger side airbag must rely totally on the windshield as a backboard to perform its
duty If the windshield is installed improperly or the adhesive has not had proper time to cure and

Auto Glass * Storm Windows• Screens • TableTops • Mirrors • Sun Roofs • Laminated Safety Glass * Antique Auto Glass
Store Fronts • Cut To Pattern Glass • Ruto Glass • Vehicle Storage • Home Windows • Plexiglass



bond the airbag will eject the windshield and the passenger. Poor installation practices render a
major, highly engineered safety system totally ineffective.

Nearly all vehicles manufactured today have airbags in the design, which makes this issue of
windshield replacement of extreme importance than in past years when only a few vehicles were
equipped with airbags. and few relied on the windshield as a major component of the vehicle's
crash management system.

Things have changed and for the better. Today's vehicles are much safer than those of only a few
years ago, but these changes and improvements have created new responsibilities for the
automotive repair professionals, and also to you.

The issue of consumer safety, when it involves windshields and the proper installation has sadly
never been taken seriously in Pennsylvania. In fact, the changes proposed intend to remove the
"Operational Safety" section of the automobile insurance regulations. This is a step backwards for
the consumer and a disregard of their safety, and the life threatening consequences may be critical.
We cannot allow this to happen. Operational Safety is not a redundant statement in the regulation,
and I believe was repeated and defined to enforce the law that requires strict attention to the
Operational Safety of the motoring public when repairs are made to a motor vehicle.

I would like the opportunity to explain the Crash Management System and how it plays a major roll
in saving lives. I would like to explain how and where windshields can and are being improperly
installed

These proposed changes would make it even easier for these types of installations to occur. The
adhesive bonding between the windshield and the vehicle body are critical and your life and the
lives of your families, and every family of the Pennsylvania motoring public depend on it.

I cannot stress to you enough the potential dangerous consequences these changes will have to
motoring safety in Pennsylvania. If these changes are allowed the future will look back to us, for
explanations and responsibility for the injuries these changes will lead to and the lives that will
surely be lost. We cannot allow the visions of someone's cost cutting business plans to place
peoples lives at risk.

I look forward to hearing from you in this matter.

Sincerely,

Samuel J. McEwea ^
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I would like to comment about the proposed changes to the "Motor Vehicle Physical
Damage Appraiser Act". Specifically, the following changes "...the appraisal shall include
the statement that there is no requirement to use any specific repair shop". This statement
would be welcome and clearly would allow the consumer the right to choose a repair
shop. However, I believe the following proposed change clearly eliminates or severely
restricts a consumer to choose a repair facility. The statement "the appraiser may provide
the consumer with the names of at least two repair shops able to perform the repair in
accordance with the appraisal" and "a statement that any excess costs above the appraised
amount may be the responsibility of the vehicle owner" raises the very real potential for
abuse, and allows much to the imagination. For example, how will the repair shops be
chosen for inclusion on the appraisers list? Will shops be included on the appraisers list
because of the high quality of the repairs performed, convenient location, or
recommendation of the Better Business Bureau, which would be very pro consumer, or
will the appraisers recommended shops be chosen due to l.)the willingness to use cheap,
poor fitting, potentially dangerous, "aftermarket parts" (see Consumer Reports Magazine,
February, 1999), 2.) friendships or financial interests between the recommended repair
shop and the appraiser or insurer, without regard to the consumers right to have their auto
repaired properly? If repair shops are recommended will there be a limit on how far a
consumer will have to travel and, will standard repair procedures based on manufactures
recommendations or other recognized industry authorities be followed during the repair
process? How or who will determine what is excess cost, what basis will be used to
determine such costs. Will there be an appeal process to determine if items and
procedures deemed to be "excess cost" by the appraiser are really so, or will the appraiser
have the ultimate authority to deny payment for anything deemed "excessive " Without
clear answers to these questions I believe the proposed changes are not acceptable in their
present form and urge their removal from the proposed regulation.

Sincerely,

Richard R Diehl
2475 Ogden Ave
Bensalem, PA 19020

cc: Senator Robert Tomlinson
Representative Nicholas Micozzie
Representative Gene DiGirolamo
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COMMONWEALTH OF PENNSYLVANIA
INSURANCE DEPARTMENT

OFFICE OF SPECIAL PROJECTS
1326 Strawberry Square

Harrisburg, PA 17120

Phone: (717)787-4429
Fax: (717)705-3873

E-mail: psalvato@ins.state.pa.us

March 1,1999

Mr. Robert Nyce
Executive Director
Independent Regulatory Review Comm.
333 Market Street
Harrisburg, PA 17120

ORIGINAL: 2001
HARBISON
COPIES: Tyrrell

Wilmarth
Sandusky

Re: Insurance Department
Proposed Regulation No. 11-
149, Motor Vehicle Physical
Damage Appraisers

Dear Mr. Nyce:

Pursuant to Section 5(c) of the Regulatory Review Act, the Department is required to submit all
comments on proposed regulations received during the public comment period to the
Independent Regulatory Review Commission and the Legislative Standing Committees within 5

The attached list represents comments received on the above-mentioned regulation.

If you have any questions regarding this matter, please contact me at (717) 787-4429.

Sincerely yours,

Peter J. sMvatore
Regulatory Coordinator

3



Comments on the regulation listed below have been received from the
following commentators:

ReS # Regulation Title

Motor Vehicle Physical Damager Appraisers11-149

ORIGINAL: 2001
HARBISON
COPIES: Tyrrell

Wilmarth
Sandusky

Mr. Jon McNeill
Sterling Autobody
1 Reservoir Road
West Chester, PA 19380-

Co-President

Date Received 3/1/1999

Mr. Robert Thompson
Sterling Autobody
1 Reservoir Road
West Chester, PA 19380-

Senior Vice-President

Date Received 3/1/1999

Mr. Richard R. Diehl

2475 Ogden Avenue
Bensalem, PA 19020- Date Received 3/1/1999

Date sent to Committes and IRRC 3/1/1999
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Iodepeodeot Regulatory Review Commissioo ORIGINAL: 2001 '***
333 Market Street-14th Floor HARBISON
Harrisburg, Pa. 17101 COPIES: Tyrrell

Wilmarth
Subject: Peoosylvaoia Code Sandusky

Chapter 62, Title 31 Legal
Geotlemeo:

The proposed revisioo of the referenced regulatioo appears to be a respoose
to losuraoce Federatioo complaiots more thao ao attempt to comply with
Executive Order 1996-1.

For decades, the existiog regulatioo did oot preseot a problem to the insur-
ance industry because it was oot enforced. I told maoy victimized motorists
through the years that they "could complaio to the Iosuraoce Department, but
it will oot do aoy good," aod Seoator Weoger cao coofirm from a meetiog with
Department persoooel io his office io 1992 that there was oo enforcement io
those days. It has only beeo io the past two years that the Department has
ackoowledged obvious, blatant violations, albeit with the imposition of
wrist-slappiog saoctioos. Thus, the Federatioo must have the regulatioo
chaoged. The Federatioo aod its frieods io the Iosuraoce Department have
beeo arguiog that the preseot regulatioo goes beyood the requirements of the
Act, but this is a oormal situatioo. We have a Peoosylvaoia Code because
legistatioo caooot possibly be drafted io such a detailed form so as to re-
quire oo clarificatioo io daily application. The test is whether a regulatioo
is consistent with the ioteot of the legistatioo. (It should be ooted that
where expaosioo upoo Act No. 367 suits the Federatioo, they are happy to have
it, as with providiog the coosumer with the oames of repair shops when there
is oo basis for such io the act whatsoever.) Ooe also wonders why only this
regulatioo is beiog revised if the Executive Order requires a complete up-
date of all of Title 31.

The Federatioo seeks three maio chaoges: 1) the right to pay ooly for cheap
imitatioo parts, 2) eliminatioo of the prohibition of recommeodiog repair
shops, aod 3) the right to routioely list their recommeoded repair shops oo
their appraisals.

1. Imitatioo Parts The esseoce of Act 367 is to have cars restored to
pre-loss coodition. Imitation parts do oot accomplish this aod should
be PROHIBITED, unless the part to be replaced was ao imitatioo part.
Years of tests aod a U.S. District Court ruling have proveo conclus-
ively that these parts are inferior. Please read the February issue
of "Coosumer Reports" magazine. Insuraoce companies must replace a
Rolex wristwatch, a Steubeo vase, or a Michelio tire with the geouioe
article. I sincerely believe the maio objective of the Iosuraoce
Federatioo in calling for revisioo of the regulatioo is to establish
authority for use of imitation parts.
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2. Recommeodiog Shops The regulatioo oow permits recommeodatioos ooiy
upoo the "unsolicited request" of the coosumer aod this prohibits
(but has oot preveoted) iosuraoce compaoies from askiog motorists
whether they waot shop oames. The Federatioo argues that the act
merely prohibits "requiriog" motorists to use a particular repair
shop, aod waots to eotirely delete 62.3 (g) (11) & (12). They also
waot to delete the last seoteoce io 62.3 (g) (9) which just may be
the heart of the regulatioo. The ioteot of the act obviously is to
allow the motorist choice, to preveot steeriog, aod that seoteoce
was deemed a oecessary clarificatioo io 1973. Nothiog has chaoged
sioce theo. Rep. Micozzie said it best oo July 9, 1997. Io his
heariog oo HB 1250 he said that sioce motorists live io fear of
their iosuraoce compaoies, eveo a suggestioo or recommeodatioo
about a repair shop will be coostrued as a requirement that the motor-
ist must go to that facility.

3. Listiog Shops io Appraisals It was thought io 1973 that requiriog
ao appraiser to back-up his appraisal with two shop oames protect-
ed the coosumer agaiost ao uoreasooably low appraisal, aod this was
to occur ooly upoo ao "unsolicited request." There is oo oeed for
any such laoguage because it accomplishes oothiog. (A shop that has
not seeo the vehicle caooot logically agree to the appraisal, but aoy
shop will do so because every shop is eager to bail out ao appraiser
in a jam, koowiog that it will be rewarded eveotually. Io reality,
wheo a vehicle is towed to a secood shop because the first shop would
not accept the appraisal, the secood shop receives more mooey through
a supplemeot at the eod of the job, aod this cao be verified io iosur-
aoce compaoy records.) To oow routioely allow listiog of suggested
repair shops io appraisals, abseot aoy request, totally destroys
the ioteot of Act 367. Motorists will be effectively steered to
those shops, aod insurers will increase their cash flow because their
plao is to explaio to motorists io the drive-io claims center that
oo check is being issued because they pay the recommeoded shops di-
rectly. They will add that if those shops are too busy aod the motor-
ist waots to select his own, the motorist should tell them aod they
will theo issue a check.

SPECIFIC COMMENTS (Referriog to Article Nos. io the Proposed Revisioo)

62.3 (b) The proposed revisioo io referriog to "io additioo to the re-
quiremeots of the Act" theo appareotly elimioates the oeed to repeat
laoguage already io the act. This is the logic for deletiog 62.3
(c) (1):

(c) Io the specificatioo of oew or used parts, the follow-
iog staodards shall be used for the appraisal statement:

(1) The operational safety of the motor vehicle shall be
paramount especially wheo the parts involved pertaio to the
drive traio, steeriog gear, suspeosioo units, brake system
or tires.

If there were a geouioe desire io the Department to update this reg-
ulatioo aod provide "additiooal protections for Peoosylvaoia con-
sumers" the Department surely would have seeo a need to "add additioo-
al laoguage which eohaoces the Act" io this area, for there is ooe
critical difference betweeo vehicles io 1973 aod 1999: SRS (airbag)
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systems. Iosuraoce compaoies are already coosideriog use of juok
yard airbags. If Chapter 62 is to be revised, the first revisioo
should be to add "Supplemental Restraint Systems" to the list of
critical compooeots in the act.

62.3 (b) (3) Repair shops should not be oamed because to do so is a
form of steering coosumers and because no shop can know whether it
can "perform the repair in accordance with the appraisal" without
seeing the vehicle. Furthermore, Act 367 in Section 11 (c) clear-
ly prohibits an appraiser from securing repair estimates that have
been obtained by use of photographs or telephone calls.

62.3 (b) (4) "All items" should remain, but if deleted, it should read,
"A complete description."

There is no need to mention the appraisal clause which exists in the
insured's policy and which is of no use to a claimant who has a dispute.

62.3 (b) (5) This language is less encompassing than the original text,
"and all other matters incidental to the repair of the incurred damage.1

62.3 (b) (8) This language falls seriously short of protecting the con-
sumer because it drops "the appraiser shall have certain knowledge of
one or more relatively convenient locations where the particular used
parts are actually and reasonably available" and " appraiser shall
specify the locations where such used parts are in fact available."
Appraisers routinely list non-existant used parts in appraisals at
low prices. Obviously there was a need for this strong language in
1973 and there still is such a need today. Why does the Insurance
Department feel otherwise?

62.3 (b) (9) As stated earlier, imitation parts should be prohibited,
and requiring a supposedly equivalent warranty does make these parts
equal. Furthermore, please consider that no warranty on imitation
parts could offer equivalent consumer protection for these reasons:

1. Imitation parts manufacturers in Taiwan and U.S. distributors
are more likely to go out of business than is the vehicle
manufacturer.

2. It is far more difficult to obtaio warraoty service from an.
imitatioo parts distributor thao it is to simply drive in to
the nearest General Motors dealership.

3. While neither the OEM manufacturer nor the imitation parts
distributor accepts liability for labor and paint when replac-
ing a rusted out fender, the likelihood of needing a replace-
ment fender (and incurring labor and paint costs) is FAR great-
er with imitation parts.

If you do not prohibit imitation parts in appraisals, then you should
require that:

1. they be manufactured from identical materials.
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2. they uodergo aod pass ideotical tests, iocludiog crash test-
iog aod corrosioo testiog.

3. the insurer specifying imitation, parts (i.e., refusiog to
pay for geouioe parts) be respoosible for additiooal body-
shop costs resulting from use of these parts.

4. the insurer be liable for dimioished vehicle value result-
log from use of these parts, eveo if oot realized uotil such
time as the vehicle is sold.

The Department has stated that it presently has oo authority to hand-
le complaiots about imitatioo parts because the existiog regulatioo
does oot discuss them, aod so it wishes to address them io this re-
visioo. Curiously, the Departmeot has included meotioo of ooly "oon-
mechaoical sheet metal or plastic parts..." Mechaoical imitatioo
parts are also specified io great oumbers by iosuraoce compaoies.
(We have today oo our premises a 1998 Ford with 3655 miles for which
the insurance compaoy specified imitatioo mechaoical (suspeosioo)
parts aod refused to pay the higher price for Ford parts. Naturally
Ford's oew car warranty will oot apply to imitatioo parts.

How would you feel if oo your vacation your car overheated io South
Carolina aod you stopped at the local Jeep dealer expecting warranty
service, ooly to learo that your eogioe damage was oot covered be-
cause it was caused by ao "aftermarket" radiator which was installed
io Peoosylvaoia after a mioor accideot (by ao authorized Jeep dealer's
DRP bodyshop). Incredulous, after you pay your repair bill aod re-
turo home, you review your crash appraisal aod learo for the first
time that a "Quality Replacement Part" purchased from the New Hamp-
shire Radiator Compaoy had beeo installed io your Jeep.

Imitatioo parts (mechaoical or body) are oot equivalent aod should
not be permitted in adjusting iosuraoce claims.

Why has the Department consciously choseo oot to address mechaoical
imitatioo parts io this proposed revisioo?

62.3 (d) The laoguage "requests the use of parts other thao those list-
ed oo the appraisal... appraisal oeed ooly specify the cost of re-
pairiog the vehicle to its pre-damaged cooditioo" obviously allows
insurers to pay ooly for imitatioo parts aod io fact makes them
equal. This laoguage must be chaoged.

62.3 (f) The obvious omissioo is "No appraiser or his employer shall re-
commeod or require that repairs be made at aoy particular place or
by a particular individual." This was added to the laoguage io the
Act io 1973 as oecessary emphasis aod clarification of the ioteot of
the Act. The oeed is the same today.
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62.3 (f) (1) Elimioatioo of "shall oot, io aoy maooer whatsoever, at-
tempt to directly or indirectly coerce, persuade, induce, or advise
the consumer that appraised motor vehicle physical damage must be,
should be, or could be repaired at aoy particular locatioo or by
aoy particular individual busioess" totally goes agaiost the ioteot
of the act.

Citizeos of this Comrnoowealth are to have the choice of a repair
facility. Where is the legislation that took that right from them
aod gave it to iosuraoce compaoies?

Also io this sectioo of what is supposed to be a compreheosive up-
date of the 1973 regulatioo, we fiod that clarificatioo of "coo-
flict of interest" has beeo overlooked. Here is ao area that does
indeed oeed to be clarified because of chaoges io industry pract-
ice since 1973. Io 1973 most appraisals were writteo by iodepeodeot
appraisers; today maoy, if oot most, are writteo either by iosuraoce
compaoy employees or by employees of body shops (myself included).
Act 367 requires that the appraiser:

(2) Approach the appraisal of damaged property without pre-
judice agaiost, or favoritism toward, aoy party involved io
order to make fair aod impartial appraisals.

(3) Disregard aoy efforts oo the part of others to influ-
ence his judgemeot io the interest of the parties involved.

(4) Prepare ao iodepeodeot appraisal of damage.

How cao aoy iosuraoce compaoy employee or aoy repair facility employee
possibly comply with this requirement?

It is unthinkable that the Departmeot would purport to briog the reg-
ulatioo up to date without addressiog this glariog example of unlaw-
ful activity.

62.3 (f) (2) This sectioo would oo looger cootaio the importaot consum-
er safeguard oow existiog io 62.3 (g) (11) (ii) pertaioiog to photo-
graphiog wrecks before ao appraisal is preseoted. This well written
clarification io 1973 has ao obvious value since appraisers are pro-
hibited io the act from usiog photographs to obtaio bids.

62.3 (f) (3) As discussed above, the existiog paragraph 62.3 (g)(12)(iii)
should be deleted, since shops that have oot persooally examioed a
vehicle caooot agree to perform the repairs. The Departmeot, however,
waots to allow routioe suggestion of repair shops io 62.3 (b)(3).
If it is felt that there is aoy valid reasoo to allow insurers to
name shops, the laoguage "uosolicted request" must be retaioed if
Peoosylvaoia motorists are to be protected agaiost steeriog, Per-
haps someooe should review the files of horror stories in the 1960's
which gave rise to this laoguage.
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Additionally, this revised section would delete what is now 62.3(g)(14),
which benefits the consumer by allowing for reappraisals. The Depart-
ment should be asked for its rationale in requesting this change.

In summary, anyone who has worked in this business knows that Act 367 is not
being enforced. Check insurance company files, for example, to see whether
appraisers do "leave a legible copy of his appraisal with... the repair shop
selected by the consumer." Any revision of the regulation should maintain
the intent of Act 367 and then should be enforced diligently. This proposed
revision is a transparent attempt to remove provisions that the Insurance
Department has not enforced, does not wish to enforce, and now finds to be
an embarrassment. Until things change, Pennsylvania consumers will be cor-
rect in believing that a wrecked car will never be the same again, because,
in most cases, wrecked cars are not being repaired properly.

For the Department to state in their preamble that this revision "enhances
the Act and which provides additional protections for Pennsylvania consumers"
is poppycock.

Very truly yours,
Engle's Frame & Body Service

P. Michael Riffert

CC: Hon. Noah W. Wenger
Hon. Leroy Zimmerman
Hon. Jere Strittmatter
Mr. Peter J. Salvatore, Insurance Department
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Honorable Edwin G. Holl
Chairman, Pennsylvania State Senate Committee of Banking & Insurance
130 Main Capital
Harrisburg, PA 17120

Dear Mr. Holl:

On behalf of Sterling Collision Centers, Inc.: we would like to express our support for the
Insurance Department's proposed amendment to Chapter 62 of Title 31 of the Pennsylvania
Code, Motor Vehicle Physical Damage Appraisers. In our view, the revisions make Chapter 62
consistent with existing statutory language, remove several duplicative provisions and most
importantly, ensure additional protection for Pennsylvania consumers. We applaud the
systematic manner in which the Insurance Department's task force has investigated the concerns
raised originally in April, 1996 by just a handful of collision repair professionals. As an owner of
nine professional collision repair facilities serving customers across Pennsylvania and an
employer of approximately 150 people in the state, we at Sterling fully support the stipulated
revisions.

The revisions effectively advance the interests of consumers in Pennsylvania in several important
ways. Firstly, they mandate clear and simple changes designed to enable consumers to make
informed decisions during their collision repair experience—namely, consumers should be able to
easily obtain referrals from their insurance company. Secondly, the amendment contains
language that fully apprises consumers of their rights and responsibilities. Thirdly, the revisions
explicitly preserve the right of Pennsylvania consumers to choose their own repair shop.

Consumers win with choice, great service and great quality. As the collision industry
"professionalizes" and services customers in state of the art facilities that turn around cars faster,
at higher quality and lower costs, consumers actually win in two ways: less life interruption
around the time of the accident and lower insurance premiums through lower repair costs.

We are committed to offering excellent service and quality to our customers, and we anxiously
await the final publication of the amendment. Thank you for your attention to this .matter, and
please do not hesitate to contact either of us should you like us to elaborate on any of the thoughts
expressed in this letter of support.

Sincerely,

Jon McNeill Robert Thompson
Co-President Senior Vice-President

STERLING COLLISION CENTERS, INC
1 Reservoir Road, West Chester, PA 19380 / Phone 610.696.3336 Fax 610.696.6171
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Mr. Peter J. Salvatore
Regulatory Coordinator
1326 Strawberry Square
Harrisburg, PA 17120

Dear Mr. Salvatore:

ORIGINAL: 2001
HARBISON
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Sandusky

On behalf of Sterling Collision Centers, Inc., we would like to express our support for the
Insurance Department's proposed amendment to Chapter 62 of Title 31 of the Pennsylvania
Code, Motor Vehicle Physical Damage Appraisers. In our view, the revisions make Chapter 62
consistent with existing statutory language, remove several duplicative provisions and most
importantly, ensure additional protection for Pennsylvania consumers. We applaud the
systematic manner in which the Insurance Department's task force has investigated the concerns
raised originally in April, 1996 by just a handful of collision repair professionals. As an owner of
nine professional collision repair facilities serving customers across Pennsylvania and an
employer of approximately 150 people in the state, we at Sterling fully support the stipulated
revisions.

The revisions effectively advance the interests of consumers in Pennsylvania in several important
ways. Firstly, they mandate clear and simple changes designed to enable consumers to make
informed decisions during their collision repair experience—namely, consumers should be able to
easily obtain referrals from their insurance company. Secondly, the amendment contains
language that fully apprises consumers of their rights and responsibilities. Thirdly, the revisions
explicitly preserve the right of Pennsylvania consumers to choose their own repair shop.

Consumers win with choice, great service and great quality. As the collision industry
"professionalizes" and services customers in state of the art facilities that turn around cars faster,
at higher quality and lower costs, consumers actually win in two ways: less life interruption
around the time of the accident and lower insurance premiums through lower repair costs.

We are committed to offering excellent service and quality to our customers, and we anxiously
await the final publication of the amendment. Thank you for your attention to this matter, and
please do not hesitate to contact either of us should you like us to elaborate on any of the thoughts
expressed in this letter of support.

Sincerely,

Jon McNeill
Co-President

Robert Thompsc
Senior Vice-President

STERLING COLLISION CENTERS, INC
1 Reservoir Road, West Chester, PA 19380 / Phone 610.696.3336Fax 610.696.6171
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DEAR REF| MICOZZIE;

AT THIS f*OI(V r IN TIME, I AM LITERALLY BEGGING YOU TO PLEASE HELP
US INNOCENT VICTIM CONSUMERS IN THE FIGHT AGAINST THE INSURANCE
FEDERATION 1 I STOP THEM FROM CHANGING THE REGULATIONS WHICH
WILL "HUlT" C NSUMERS, AND TAKE AWAY THEIR RIGHTS.

IT IS O l W H I N h I HAT WITH AN HMO YOU HAVE TO USE A DOCTOR FROM
THE "IISTT; HOI -VER. I WILL BE DAMNED, IF I AM GOING TO HAVE NO CHOICE
IN GETTING MY I VIASHEU CAR FIXED. IF THESE REGULATIONS GET PASSED
THAT MEANS IF / CAR GETS IN AN ACCIDENT, I WILL BC FORCED TO USE
AN APPOINTED UAIGLOMERATE BODY SHOP APPOINTED BY THE INSURANCE
COMPANY IN liLTURN, MY CAR WILL BE "HACKED UP. BUTCHERED UP,
AND THE #SE OF AFTERMARKET" PARTS WILL BE USED ON MY NEW VEHICLE
THIS IN R(TURN DEPRECIATES THE VALUE OF MY CAR.

I REALIZE THAI OU NOT LIVE IN YOUR TERRITORY; HOWEVER, HAVINU
KNOWLEDGE 01 THIS PROMPTED ME TO OBTAIN A LIST OF REPS ON THE
INSURANCE C l VIMITTEE WHO COULD INTERVENE FOR HELP.

SINCEREL

^KcvtyJO
D.J.RUDOtPH
250 LEXINGTON A\cNUE
EDDYSTOlt, PA 19022
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TITLE I-CONSUMER PRODUCT WARRA

101 XMtaUiott*.
10* Warn**? Provision*,
103 tH»ifit»U*i»ofW*rr«titic».
104 r©d«r*l Minimum SWKUrds far
105 rull and United WtrrlciiflS o f a

106 Service Contract*.
109 Hit^MlianoflUfMreseiicaiivcs.
101 LimlwiononBlMiiiiiKrofl!

Bmi«iion Rule*.

MAGNUSON-MOSS WARRANTY ACT
ORIGINAL: 2001
HARBISON
COPIES: Tyrrell

Wilmarth
Sandusky

Public Law 93-637
93rd Congress, & S56

Janiinry 4, W75

Effect oil Other Laws.
112 BffictivftDaie.

§101 Definitions*
For the purposes ofthU tide:

(1) The term "consumer produa" means any tangible personal property which is distributed in
commerce and which b normally wed for personal* family; or household purposes (including
any such property intended to bearachedfo or In^alled in any r«lpn)peity without regard to
whether it is so attached or installed).

(2) The term "Commission" means the Federal Trade Commission.
(3) The term "consumer* means a buyer (other than for purposes of male) of any consumer

product, any person to whom such product is transferred during the duration of an implied or
written warranty (or service contract) applicable to the product, and any other person who is
entitled by the terms of such warranty (nr service mntmrr) or imrWappKrahU w w law to
enforce against the *airantor(or service contractor) the obligations of the warranty (or service
contract).

(4) The term "supplier" means any pe rson engaged in the business of making a consumer product
dhecily oi mdiiecily available u> cuinuiticr*

(5) The term "warrantor" means any supplier or other person who gives or offers to give a written
warranty or who is or may be obligated under an implied warranty

(6) The term "written warranty* means
(A) Any written affirmation of feet or written promise made in connection with the sale of a

rortsiirra-r piwiurt hy a supplier tn a buyer which relates to the nature of the material or
workmanshipand affirms or promises thai such material or workmanship is defect free or
will meet a specified level of performance over a specified period of time, or

(B) Any undertaking ia writing in connection with the sale by a supplier of a consumer
product to refund, repair, replace, or take other remedial action with respect to such
product in the event that such product fails to meet the specifications set Forth in the
undertaking, which written affirmation, promise, or undertaking becomes part of (he
basis of the barjptin between asupplieranda buyer Forpurpc^^ other than i«ale of such
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(7) The term "implied warranty* meansan implied warranty arising under \die law [as mortified
by «ction$ 108 and 104(a)] in connection widi the sale by a supplier o* a consumer produce.

(8) The term "service contract" meonsaconu^ab^Titing copcrfcrm, ovcra fixed period of lime
or for a specified duration, services relating to the maintenance or repair (or both) of a
coamnner product.

(9) The term "reasonable and necessary maintenance* consists of chose operations
<A) VfMch the cwnawntr Ttwnably can b# #%p*a*d w pWbrm or have perfbrmed and
(B) Whicharemcesm? to kecpany consumer product peHbrmingiamtenckd functkmand

operating at u reasonable level oT performance.
(10) The mm "remedy*' means whichever of the following actions the warrantor elects:

except that the warnnnor may not elect refund unlesi
ft) The warrantor is unable to provide replacement and repair U not commercially

practicable or cannot be timely made, or
(S) The oonnimer is wtti&g to accept luch refund

(11) The ccrm ^replacement meana furnishing a new consumer produce which is identical or
reasonably equivalent *o the warranied consumer product.

(12)ThCtarnwrenund"meamTtrfUm^
based on iictwal me «<here pentutted by ruiuotihcOmmmmn).

(13) The term "distribuwd in commerce" m # w sold in commerce, introduced or delivered tar
introduction into commerce, or held for sale or distribution aiwincrodiicrion into cofrurTtf

(14) The term "commerce" means trade, m#c# commerce^ or txansporuuon
(A) Between a pk*e m a Aarmand any pla** mmmk theteoE or
(B) WhiA affects n ^ d e , n a i n ^ c o m ^ ^

(15) The term *msmm meon»a uate» the District of Columbia, iheCcwnK^n^cah^ of f H i ^ f t j ^
the Vh^n Elands, GiumrtteCanaJ Zotw.or American Sanx^
ata^ofxhcUniiedScatesappJkahteonlywaicDwtr^
posseaion of chc United States; and A t term 'federal few" excludes any state law

§102 Warranty Provision*

(a) to order [omprove the adequaq^^
and improve ctts^wddon in the ^ ^
ctxisumer p rodua to a consumer by IUCWJS cfa wi^t^wanantysh^l, to the ex«nt required
Dy rules of tht Commission, flrily and consploiou34yd^k«lniJrapkandrt=adtlyundereLoc^
language the ftsras md ccmditiom of such tiwrM^ Such niles may require inclusion in the
writien wammy rf any of the following hems among others:

(I) The c l w identiatation of the i ^
(2)Thcideruityofthepar!yorpankstowhcwihcv^TTantyu
(3) ThrpTnducrsnrparwcnvBred
(4) AsatenaenttfwtmthcwiiTantQr^

to conform with such wrluen varrancy—at vftKxemqmme—-and far what period of time.
(5) A staiementofwhat the consumer must do and expenses h* must bear.
(6) Exceptions *iul cxdusiiMvs fruui live fact ut* of Ihc warraix)c
(7) The Sfief̂ by-scep procedure whkh the consumer should take in order to obtain

performance of any obligation under the warranty including chc identification of any
penon or class of persons authorized to ptrfontitheohli^itiortt set forth In the warrant*;
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/A) Inliinratiiiu rcs;x"ning rhc sivsiifeihiliffy «f any infonunl rfopuu* mifliitk-iii pruccrltitv
trffcTwtbyd^uamiiittVw^^
may be rajuireri to ream. 10sudi pruoidun* hcfitfe pursuhuruiiy k ^ l rcmedic* in ilw

(9) A hriel gpmeml deicri|Xioti < f̂dw legal remedies available jo tlw ccuUMUwn
(10) The time at which the warrantor will perrorm ant obligations under the wumnity.
(11) The period of time within which, ftfW notkc <)f a defect m.Ufunukm. ui lliilu'ne tn

conform with the warranty; the warrantor will perform any ol)ti^ailims wider ilie
vi-ftunuii);

(12) The chanicterisncsor properties oFthcs pnxlicts, or pormhereof, that at̂ e not cmtrreclby
the warranty

(13) Tite elemenuiofthfc warranty in vtonk or phrases which would not mislead ft reasonable.
a m p consumer a* to the nature or scope of the warranty

(b) (I) (A) The Commission shall prescribe rules r«]Liring that the terms orsuiy written
warranty on a coiuunier product be made avaWoWe to the consumer (or prospective
consumer) prior to die sale of the product to him.

(B) The Commission may presci ibc r u!«a for docrniiningthe manneratxi form In which
mfortnailcm Kith rcyeci to any wriuen warraniy of a consumer pixxiua ihall be
deaiiy and conspicuous ^
average coruumen when such information is coritained inadverdiing. labelling, point*
of-sak material or other representations in writing.

(2) Nothing in this title (other chan paragraph (3) of this suhMGtlon) Ahnlt he deemed tn
authorise the Commission to prescribe die dunubn of written warranties given or to
require that* consumer product or any of iu components be warmnosL

(3) The Commission may p r w l b e rules Ibractendingihe period of time a written warrancy
or service contract is in effect to correspond *-ii!i my perW of lime in excess of a
reasonable period (not leaihan 10 ctys)duriff which thecwisymtrisdeprivedofrheuse
of such consumer product by reason of Allure of the product to conform v ah the written
warranty or by reason of the failure of the warrantor (or service contractor) to carry out
such warranty (or 5crvkxcontraa) within the period specified in the vratramy (or service
contract).

(c) No warranmr of » romiimer product may condition hi* written or implied warranty of such
product onthe consumer's using, in ownection with'sudi product, any article or $ervice (other
than article or service provided without charge under the tttm* ol" the wui r«uily) whk.1i b
identified by brand, trade, or corporate name: except thmt the prohibition of this subsection
ni^UwiiiveclbychcCocnmtMionif

(1) The warrantor satisfies the Commission that the warranted product wilt function
property only if the article or service so identified k used in connection with the
warranted product, and

(2) The Commuaon finds that such a waiver is in the public inierea.
The Commission shall Identify in the Federal R*gt*r*n and permit public tommem on, all
applications for waiver of the prohibition of thit subsection, and shall publish in the Federal
Hcgktcr k* disposition of ftny such appiicAtton» including tho reasons therefor.

(d) The Comrntwion may by rule cUn-'ttc UcwlW ^uUoimtvc warranty provisions which
warrantors may incorporate by reference in their warranties
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(c) "Hit- |>m vision* trf*ibis .suilon upply only to warniiiiies which pertain to OUWUHUT pmduns
iK'tujilN roMinj; tin: luciuiiiiLT more than $;VM1.

§103 Designation of Warranties.

fci} Any wurnuifor wurratiiiiqf :i nwmwner UI*K1UCI by menus <>)*u ivriutn wiiiTunty KIUIII cleariv
and cinupiriimMly dcWgikitc Kuril uitmmty in die following nttiiiner. unlew excnipttxl f'nni)
<lr»iiig MI by tlw (x>mn;u%i(w& (Hir^uuu fo wdxwww,, (<•) t>f rliis «etTion:
(!) If d i e wriiieii H'sirmury IIK*CIK Hie icclcral muiimiini MiUubrcU Kir warranty set fanh in

Mcxiiott KH lAliio Act, [hen it s\ul\ be OMTS|)kiwxtdy (H^ipuual a "full (statement <rf'
duniikm) Hi^nnnqf

(2) If ilic wrlCKKi wnrraiiiy cfihLs noi «u?er the fecicml minimum standards fi>r varraim set
fintb in section 104 W ihU Act. Uvcn it sluill IR» mnKpimniucly c(esignui«d a Mliniuccl
iftilniuityf

(h) Sections 102. It^iuul KWdmll m*a^jy toAtmmKr:^ori^prumn^uiw which wrexiHubrru
expir^oiiMofj^iHn^il policy awrcnungciHtcmua xubili^iknuuiclwlTiclUiitinotSUlljeatoany
^Kfcific [iinicaritttiit

(t) In ;idduicm in exeirudn^ the auilmmy |>ertaini^ in diHclomire jffi-anrecl In MXIKNI UK «f rhii
Aci, flie CiMiinii«iic«i n%y Iw \v,k clerentiine wlxni a bitten warranty floes not lutvtr u> In:
designau^l either "full (statemetu of duration)* tr "limited* in nnwrkmL* with ihi* ^ M t .

<d) 'I'heiJrovi^ioivit)f subscaicww<a)ynri (r)iiFch• K«Lik>n A\^\yonly t»wamuuic*which |>et win ui
a>asmncr products actually awing die airvaiiTiet- mtwt than $10.00 unri which am not
dttigrttireri "Kill (naram«nt oFdunxtkHi) wan'Uinita.*

§104 Federal Minimum S t a n d a i ^ for Wairant>

Oi) In cutler fora warrantor ^irmnimfta amiutner imicliui hy m«aiiK of a WIIUIHI u-umuiiy iu
meet the fedei-al minimum standards (i$r uran^tuy
(1) Such warrantor miMtsiHa mininuun rwnecly «udi oiMumcr jmxlucr within * rrasmiiiiWe

time and without eiiurge, in the awe :*F% defect, nuilAntuiuti« or failure tti tuiifonn with
f»uch written warranty;

(2) Notwith.^ajulinjj «ctkm IOB(bX such m n a n r t r may not impede any limitation on the
duroticxi ufjfiiy implied wAnwny «n the (jnxluct:

(3) Such unrranurmayncAexdudeor limitajns*iuencial dmmag# Rirbrradi ofany wrirrw
tw Implied warranty «n such product, wiles* Audi exdu<"M>n or limitation o*i9pkw*wk
;i|)|Xr.irs on the face oFtlte wanwuy; and

(4) If the pnxluct <or a cumjxMient |Wi thewrf) txnwmm a defect or iralfunokm aft«' a
reasonable number ofarrrmpt<l>y die warrmnw t« rancdy defecw or maUuntdon* Iti
*ufh produa, Much warramor niiwc |)ennii the axisumer a) elect either a refund for. or
i-cplucernMu wiilwmt thui^o <>K such pMxl& t̂ or pui i (g* fite case may be). 1 he
Commission may by .rule specify fir luirpmm nf tlik puragruph, what constitutes a
msMimsibic number <if attempt UJ remedy particular KincU of dcteas or malfunctiotv
underdiffeTTntdTCUTOQncc4.IFthewurT^r()r^
;>n;duci.sucn repfciccnientsniUI include insullrtTg die part in the product withomcharRe-
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(h) (1) III JiillilliMj;t!ivdutiesurvkrsutortiionfai rcsiftrliitif :• uririi/n u^irranK.rlieuuivtincor
si ml I ni)i impose any dun other f)istn notiftcarion upejn any (vwiswmcr as a ennduie *i of
%curlng nvnedy cit any mrwumer pmduct which mWlunuJM,:^ i* dcfcctUc, i jr does nor
owiform rr> the vririen vvarnimt; unless the varranror has derm rammed in a rutemaking
l>r<K»eding, or tan demonstrate in an admit ifeumive or judicial enfitfcemtnt proceeding
(inducting prkfttr enforcement), or in an informal dbpwte settlement pmeeeding. that
such a dutv i> rcu.v)f>ubic.

(2) Notuiihicinfiin^ pamgmph (1> a warrantor may require, as a condition tf> replay
ment oi; «ir refund fcm any amsumei1 produce under sujbieaion (a), diai $ud> ci»i»iimer
pnxlua shall be made available to the Murnuiun' free and r t a r of licrU and other
eiuiuTibrances. except {isridicnvw: j)nivicl«l by rule or ot<lerortheG>mniissi<m in caies
in ivhkh such a rtK|uirement Htiulrl tw be practioblc.

<S) TlicQimmi^ic>nmuy:b> rule, define in detail ihc dudes set farih in section W4(a)of|hi$
Acxand fhr» appticaHIUy oftuch duties u • %wniraiiayn (#f clifTri ei R ciit^gt)l'les orcuiisumer
pnxlucw with "full (scascnicnt nf cluiwionr i^rrundeK

<4j Tlit- duties under sulj^xiiuii <u) extend fr«m the v^'arrantor tu each pe»»n who is a
ojiiKuimr wkh respect ui tlu? ctmsamcr pn>dut'L

(C) The pcrfaiwineecif the duties under nubwttu m (a) (if d\k action shall m ir hm m juirwl 4 >f tlw
u-arnuiiui* U he oin show thai ihe (WecL matrtttKti<m. or Eiiluiv i if'any waniuitcd anwiinier
product rci conform whiy a uiittcn warranty u^c<iused by damage [txot vomiting r^im dclccc
<>rmalfun<alw)whileinthcpfi^«wmoftlica»isumet4irunm>s*iiw
to provide reawmnhkr and ncc««arv maintenance).

(d) R*r purpcMe« oftliis section and of section lO2(c), (ho %rm "viriicnil dmrge" means chat the
Ksutaiittv m^y n«t assess the consumer for any ams the warwntor or his reprcttinatiw incur
in oMnneafaMi ufth tin* miu iwl i«ott«<h- fif'a unrnuitcd consuiner pxxlwct. An oWignikm
under »ul>,scaion (aXIKA) to remedy uilitKit char«c dues not newiHii-ily rwjirire die
M»muittii- to wnnpcnsaur tlw OHtsunicr fir iiiddenuil expenses: l m u m n if am* incidental
cxpeme&un: incurred because the remedy b not made withina rwuwMî bk time or because dw
li^rramor imposed an unnasonabk duty upon the consumer as a condition of iccurinR
remedy; tlien tlv t^inwimer ilmll b# *ncitkd to iw»\w rcc^mablc mckloicil expense* uliich
are so incurred in any action against the warrantor.

(c) If a supplier designates a ni»-ranti- appGcaUe tn a consumer product as a -full (statement
of duration)" ^umiiiLy. dien the Hurraniy on such product slialL for purposes of any action
under section I10(d) or under any state' UtK be deemed to incorporate nr liwt the mini-
mum rcciuiremeiitt of this section and ruk» prescribed under this section.

§105 Full and Limited Warranting of a Consumer Product
Nothing l,# tlib ud« shall prohlbtc the selling of a consumer pnxiiia which has both full atxi limited
warranties if such warranties are ctenrK- and conspicuously difFcreroiated.

§106 Service Contracts,

(a) The Commission nw prescribe bv- rule the manner and form in which xlit? terms a M
conditioiu oT^rvic^ owKMwu shall be fulk clearly and OMbpicuousH disclosed.
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(b) Nothing in this title shall be construed to prevail a supplier or warrantor from entering into
a service contract with the consumer m addition to or in lieu of a written warranty if
$uchccmtraci fully, dear iy^
readily understood language.

§107 Designation of Representatives.

Nothing in this title shall be construed to prevent any warrantor from designating representatives to
perform duties under the written or impBed warranty: provided, that such warrantor shall make
reasonable arrangement for compensation of such designated representatives, but no such designation
shall relieve the warrantor of his direct responsibilities to the consumer or make th* rrpnwnwtive a
COwarTanton

§108 Umitit if l i i im DiflrlaimrT <rf Impiifii WftiraTitirw.
(a) Nbsuppbermay disclaim or modify [ e * ^ as provided

to a consumer with respect to such coroumer product if
(1) Suchtopplierniakesany

product or
(S) At the time ofsde, or within 90 days thereafter, such supplier ente^

wick the consumer which applies to such consumer product.

(b) Bw purposes of this u d c ^ i ^
duration to the duration of a written warranty of reasonable duration, if such limitation is
wrwctenai^aiuiksetfonhin^
the face of the warranty

(c) A disclaimer, modification, or limitation made in viobrirm of rhis «*-rinn shall be in^bctW
for purposes of this tide and state law

§109 CommiiBion Rules.

(a) AnyrafepresoritedwidCT
United States C ^ ; except that the Commi^^
for oral presentations of data, view, and arguments, in addition to written submissions, A
mm&cr^a^bckcptofanywalp^^ntMKkn Any»uchruk$Wlb@wlgecttojua<^lTm4@w
mtertmtim lB(e) of the Federal TtodcCmmmAm Act(asamcnded by section 202 of this
Ac^ in the came manner as rules prescribed undcr»cctionl8(aXlXB)of»w<^ Act, except ihat
section 18(eX3XB)of such Act shall not apply

(b) The Commission shall initiate within one year after die daw of enactment of this Act a
ruiemakang proceeding de^m^
the sale of used motor vehicles; and* to the extent necessary to supplement die protections
offered the consumer by this ^
tices>lnprescnTingrulouiyie^
may have under this ride, or other taw; and hi addition it may ttquiw disclosure that a used
nmmt vehideksoW withoatany warranty andipecify the form and content of such diadosu^e.

6



MAR-1S-SS 08^53 FROM*INS FEDERATION ID: 1215665O540 PAGE S/26

\|.\G\tSOVM<tfS WMULWTV ACI

§110 Remedies-

(a) (I) Congî ess Iiereby declares it to be its policy to encourage warranmw to establish
procedures whereby consumer disputes are fairly and expeditmusly settled thiough
informal fli*ptir«* «*rrlem<int ntechanUms.

(2) The Commission shall prescribe rules setting forth minimum requirements for any
infbrmul dispute settlement procedure whidi W incur pointed into \i\t terms of a written
uanaiuy to which any provision of this dele applies Such rules shall provide fir
p,\i uLi]Aaion in such procedure by independent or governmental entities.

(3) One or more u*arrantor$ way establish an informal dispute settlement procedure which
meet* with requirements of the G>mmissioiVs rules under paragraph (2). If
(A) A warrantor establishes such a procedure.
(B) Such procedure, and iis implementation, meets the requirements of such rules, and
(C) He incorporate* In a written wananty a requirement that (he Gotuumer resort to such

procedure before pursuing any legal remedy under this section respecting such
warranty; then
(i) The consumer may not commence a civil action (other than a elms action) under

tutatction (d) of this section unless he initially resorts to such procedure: and
(it) A class of consumers mm not proceed in a class action undersubsection (d) except

to die extent the court determines necessary to establish the representative
capacity of the named plaintiffs, unless the named plaintiffs (upon notifying the
defendant thai they are named plaintiffs in a class action with respea to a
warranty obligation) initially resort ro suirh pnicedure. In die out of such a class
action which is brought in a district court of the United States, the representative
capacity of the named plaintiffs shall be established in the application of ruk23 wF
the Federal Rules of Civil Procedure. In any civil action arising out of a warranty
obligation and relating wa matter considered in such a procedure, any decision in
such procedure shall be admissible in evidence.

(4) The Commission on its own initiative may; or upon written mmplaint filed by any
interested person shall, review the bona fide operation of any dispute *errtanu»nf
prxxrdureresoato^ichbstatedinawriuenuammtytobc^
legal remedy under this section. If the CommktkHi finds that IUCH procedure or m
hnplemencadon fails to comply with the requirements of the rules under paragraph (2),
the CornmiMicm may uk t appropriate remedial action under *ny auiliurity ii may have
under this title or any other provision of t m

(5) Until rules under pat agntph (2) a t e effect, this subsection shall not affect the validity of
any informal dispute settlement procedure respecting consumer warranties, but in any
action under subsection (d)» the court may invalidate any such procedure if it finds that
such procedure is unfair.

(b) k shall be a violation of section 5 (a)(l) of the Federal Trade Communion Act
[i5US.C§45(aXl)l for any person to fail to comply with any requirement imposed on such
person by rhktirl^ (or* rufe thereunder) or to violate any prohibition contaunedin this titlc(oi a
rule thereunder}.

(c) (1) The district courtsof the United States shall havejunsdicdon oFany action brought by the
Auortic)- General (in his capacity as such), or by the Commission by any of its attorney*
designated by h for Such purpose, co restrain
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(A) Any warrantor from making a deceptive warranty with respect to a consumer
piuduCUUi

(B) Any person from Ewling to con^lyuith any requires
or jkinuam to this title or from v i o l ^
proper showing that, weighing the equities and considering the GommMoat or
Attorney General 5s likelihood of ultimate »w«iiiichiewttwo(uldbem{hepuWic
interest and after notice to the defendant* a temporary restraining order or
preliminary injunction may be granted without bond In the ca« of an action
brought by the CommMon. if a compUint under mown 5 of die Federal Trade
Commission Act is not filed wfehin such period (not exceeding 10 days) as may be
specified by che court after the issuance of the temporal y n^uaiuiiig urdcr or
pr
of no farther farce and cfftau Any suit shall be brought in the diftriaiavhichaudi
person residesor trtmaosbusiness, Whenwerkippcars to the court that theendsof
j usoce require that other pecans should be parties mtheaoion, the court may cau»e
them ©be summoned whether or not they reside in the district in which the court is
held, and to that end process may be served in any district

(9) For the pirpoets of this subsection, the Derm "4##p## warranty" wnmm
(A) A written warrancy which

Q) Contains an afHmnatiorw promise, dcxripdom or reprcsciuubil whidi 6 wilier
fiJae or fraudulent, or which, in l%ht of all of the draimstHno^woukimttleada
%mmmdA!k#i#WoQCitWngduecare;or

(u) Fails rorontaininformadonwhkii is neccaaar)
to mate the warranty not misleading to a reasonable indMdoal exercising due

(B) AwrittenvairancycTtatedbytheuBcofjucht^^
the terms and ootuiirinftc «f $wch warranty so limit its scope and appKesttan a* to
deceive a reasonable indxviduaL

(d) (1) Subjmu)suhacaiom(aX3)aiKi(e),aaxi$umerwhoisdan^
iuptUkr.warnmtor^ or service comiaaor»
u i ^ a written warranty. impUcd w a r r ^
damages axKl other ^^dequ i t ab te rcEef
(A) In any court of competent, jurisdiction in any sal t or the Diitriet of Columbia; or
(B) Inanappropriatedistrictoounoft}«UnitedStateN5^^

(2) tfaconaunwrfinallypmi^^
he mayfa* allowad by the court to recover w part of the judgment a jum equal to the
aggregate amount of cose and expenses (including aaorne^ fees based on aaual rime
expended) dcicnxmuxlby the court 10 tw t been riwnd^incxirredbythepMaitfrfbr
or m connection with the commencement and prosecution of such action, unless the
omit in Its dttcrroon shall determine that such an awardofattomc)^ fe« would be

(3) todmrristaUbccograt^
(A) If the amount in controversy ofany inavidwl cl^istessthanrhesi«i«arvahjrirf

(B) Ifrhtammxnrmomaouettyblmtto
interest and rases) computed on the baas of a!) cbln«tobedct)ennlnerflrihisiult;or

8
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(C) If the action is brought as a class action, and the number of named plaintiff* is less,
than one hundred.

(c) No action (other chana dassacuonoranaction respecting* warranty to which subsection (a%3)
appfiei) may be brought under subsection (d) lot fail me u> comply with any obligation under
any written or implied warranty or service contract, and a clasofconaim«wmaynoip?*occed
mada*acuOTun<tersuchsubs^
court determines necessary to establish the representative capacity of the named plaintiffs*
unless the person obligated under the warranty or service contract is afforded a reasonable

acnon respecting a warranty to which subsection (aXS) applies) brought tinder subsection (d)
for breach of any written or
will be afforded by the named plaintiffs and they shall at that time notify the defendant that
they are acting on behalf of the class. In the ouc of such a class action wliidi is brought In a
district court of the United States, the representative capacity of the named plaintiffs shall be
established in the application of rule 23 of the Federal Rules of Civil Procedure.

(£) Star purposes of this section, only the ivaiTamor actually making a of fact,
promise, or undertaking shall be deemed to have created a written warrant* and any right*
arising thereunder may be enforced muter this section only against such warrantor and no
other person,

§111 Effect on Other Taws.

(a) (L) Nothing contained in this titlcshall be construed to rep<^^n\^datc, or supersede rh^
Federal Trade Commission Act (15U&C §41 et s*q.)at any statute defined therein as an
Antitrust Act,

(2) N6thh«inthisttdesh^
Act (7 I7.&C §§ 1551 181!) and nothing in this title shall apply to seed foi planting*

(b) (1) Nothinginthisudcabdlki^^
state law or any other federal lam

(2) NuUiiiig in this dUe [other than section 108 and lW(a) (2) and (4)] shall
(A) Affect the liability oC or impose liability on, any person for personal irijury, or
(B; Supersede any provision of state law regarding coroequcnualdamage5fcr injury to

the person or other injury

(c) (1) Except as provided In subsection (b) and in paragraph (2) of this subsection, a suite
requirement
(A) Which relates to labeling or disclosure with respect to written warranties or

performance thereunder,
(B) Which bwkiaii the scope of an applicable raptirwiit^ of sections 102, 103, and 104

(and rules implementing such sections), and
(C) which is not idencical to a requirement of section 102, 103. or 104 (or a rule

shall not he applicable to written warranties complying with such sections (or rules
thereunder).
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(2) If. upon application of an appropriate state a y no; the Commission determines
(pursuant to rules issued In accordance with section ttfcJ) that any requirement of such
state covering any transaction DO which this tide appliei
(A) Affonis^oieaLkxi to consumer
(B) Jkm not unduly Hunfen inurMUi commerce, then such state requirement shall be

occcnt specified in *ud& determination for so long at the mm administers and
enforces effectively any such greater requirement

(d) The titk[athCT than s e c t w n ^
conicmof wMch uocherwise g o v e i ^
$o governed by federal law, the rerrainii^ portion shall be si^jeci ID chia title.

§112 Effective Dale.

(a) Exa^asprovidcdiniubseczto
due of its enactment but shall noi apply to consumer pnxlucu uuuiuGKUiitd p i ta to such .

(b) Scaion lO2(a) shall take effect 6 month* after the final publication of rules respecting such
section; except thac the Coronisaon, for good cause shewn, may postpone ^ ^
such sections until one y#*r afar such final publication in order K> permit any designated
daises of suppliers to bring their written warrantksmto compliant ^ d i rules promulgated
pursuant to this tide.

(c) The Commission shall promulgate ruk* far initial iniptementadon of this title as ioon a»
possible after date of enactment of ibis Act but in no event later than one year after such date

10
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16 CER. PART 700
INTERPRETATIONS OF MAGNUSON-MOSS WARRANTY ACT

700.1 Fr@du*# Covered.
700.S D»w of Mm#y#a#w*m
1D03 Writcm Wirraitty.
ntA ferttei -Actually Mfckiaf # VMtie* W H Y * * *
700.5 Ewreuioits #f Geacnt follc>
1«L6 ttolf iutfeii of W*#f&mU#,

708,9 Duty 16 lAftolt umitr g Full Warranty
70040 S«rt»i» l iH#,
700-11 Written Wtnamy Strvjee C^ntinwt,aad taturti^DiiUngUilhe4 forPurpot«of CamP!littceuii4*rUl< Axt,
700.U Effective Date of 16 CTRP«riJ 701 mud 701

Authority: MagmaoA-MOtt Vfhminy Act. Pub. L 93̂ 637. ISUSC $2901.
Source: 42 FR SC1I4. July 13,1977, unk» oth r̂rwuc notcrf.

§700,1 Products Covered.

(a) The Aa applies CO written warranties on tangible personal property which is normally usedfor
personal* £kn% or houschoW purposes Thi* definition includes property which i* intended
to beaLtached toor installed in any real property withouc regard to whether it U so attached or
irecallcd'ntismearathatapfod^
not uncommon. The percentage of salei or the use to whicha product is put by any individual
buyer is not determinative, For example, product* such as automobiles and typewriters which
are used for both personal and commercial purposes come wixhin the definiuon of consumer
precba. Where it i& unclear whether a particular wodttrt»conwrf under the definition of
consumer product, any ambiguity wilt be reaxAmi in fevor of coverage

(b) Agi icwlcural products such a» bun machinery; structures and unplcmcnta used in the business
or Ck^padonof&jTningair not covered by the Aawheirthdr

' use b uncommon* However, those agricultural products normally used for persona) or
househc4dgaru^mg(for
resale) are consumer products under U\e Act

(c) The ddWcbnof "wmwmer product" &mts the applkabilhy of the Act to personal pMyerty
MinritiHing any such property intended to be attached to or installed in any real property
without regard to whether it h so attached or in^ted. te This provide brings under die A a
separate items of equipment auached to real property such as air conditioners furnacts, and
water heaters.

<d) The coverage of separate items of equipment attached to real property includes, but ts not
limited to, appliances and osher thermal, m«±iani<^,arKl electrical equiptx^rit-(It docs not

component p2
anddierefore;

of-realty, T t e statutory defiruj:kxikc^
of whether they may be considered fixtures under state bin

(e) The coverage ofbuUdtagmatei^s which arc
naMi« of the puTtiwac txamaction. An a ra^
goocbai^ i t ^ or penona) property Thenunieroifi
a comuener dwelling are all consumer products when sold ~wcr die UJUIU&I," aa by hai*#fe

11
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and building supply retailers. This is also true where a consumer comrarrs fhr the purchase of
such materials in connection with the improvement, repair, or modification of a home (for
example, paneling, dropped tellings, siding, rc*6pg, mmm vAm£mm> remodeling), However,
where such products are at the dm* of sale integrated into the structure of a dwelling they are
not consumer products as they cannot be practically disunguislicd front realty Thus, for
example, the beams, waUboard wiring, plumbing, windows, roofing, and other structural
components of a dwelling are uoi consumer products when they are sold as part of real estate
covered by a written warranty.

(f) In the rase where a consumer contracts with a builder to construct a home, * substantial
addition to a home, or other realty (such as a garage or an in-ground swimming pod) the
building material* xo be used are nar. mnsumer products* Although the materials arc
MfwrnOy identifiable at die Awe the contract is made, k is the intention of the parties to
ccMttraciferthdCOitfmiakra
as noted above, any separate kerns of equipment to be anadied to luch realty arc ocMiaumer
produces under the Act.

(g) Cfen^prottilMtQftte
specified amount Section 105 applies to consumer products acmally costing the rnmiiiMr
more than $10, excluding tax, The $10 minimum will be interpreted to include multiple*
packaged hems which ifiajntufividyd^telifw^
manner that does not pennk breaking the package to p^
d m $1&Thut,a written w a r c ^
de^iaied, even though idenrk^iten^
merprcadon applies in the
promulgaocd under that section.

(h) Warranties on replacement pmm and components used to repair consumer produrs* *rr
covered; warranti© on amices are not a w ^
repairer's workmanship in performing repairs art not Jubjeci to the Act Whew a written
agreemmtwtams both the pare p r o ^ ^
that rep»ir, the warranty mutt con^ly with the Act and dw rule* thereonUci;

(i) The Aa coven v^tienwannahuca cm cortam^
term is defined ^section 10l(S). Thug, by io t a n s the Act arguabty applies to produos
«punedtoforeignJuriKik^^
Commusion mmsmm to enforce the Am with rejpea to such product* Moreover; the
legislative imnutoappty
justify mch an exgaOTdlnary result The Cammiwinn d w not contemplate the enforcement
of&# ActwUbreapesw comwner gwKwiuasaqpomed %o #Nna|p:jfBi@d&ed6#ML Pmduos
eqportcdfbriakaxxT^Utypoir<^<HTang«rem^
w produco *old whin Ac United States, its tenitcdei and poueiiioni.

§700,2 Date of MftfiifftiffBf*.
Section U2ofthe Act provkte that the A a s h ^
af»july 11975, When a coniumcr purchases repair </^
any replarcmou parts u*edU the m e w j * ^

12
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manufacture of the consumer product being repaired is in this instance nw relevant- Where a consumer
purchases or obtains on an exchange W $ a rebuilt consumer product, the date that the rebuilding
process is completed determines the Act's *pplicability

§700,3 Written Warranty.
(a) The Act imposes specific duties and liabilitic* on wppliere who offer written ¥»muiti©iqn

consumer products. Certain representations. Such a& energy efficiency ratings tor electrical
appTuuxe^care labetingofwearingappa^ disclosures maybe
cxpi^wanintiesunderthelMtfbm
noi written warranties uriderthuAci-Section K)lf6)pmvkies that a written affirmation offaa
ora written promiseofa spedfied level of performance muft relate toa specified period oftime
m order to be considered a'•wrirriviwarrflnryr I A pr<yluccinfi>rmati<mducl<»tir« without a
specified time period to which the disclosure relates is therefore not a written warranty In
addition, ration lll(d) exempts from the Act[e9U^taccdonltt(c)]ai«y wrincnv^raiityihe
making or content of which is required by federal bm The Commission encourage* the
dbdosurcof padua information which is noi deceptive and which may benefit consumers,
and will not construe the Act to Impede Information disclosure in product advertising or

(b) C«itftintmTrc,orconditiom,ofs^
that icrm is defined in section 10l(6X and should not be offa^ordesanbedinarrwrm^rrh^
may deodve consumers as to their enJbrtcateEcy under the Act. For example, a seller of
enraurner product* moy give consumer* an unconditional right to rovc4«eaccepGinccoffoo4t
within a certain number of days after deKvny wkhomregaxtl to defects or failure to racxi a
specified WM of pctformancc Or a seller may pcnriiccmauniei^ioreujniproducaforany
reason for credit toward purchase of another kern. Such terras of sale taken alone are not
written wamniU* under the Act Thcrefcre, vxfpNtot* should awid any eharacterimtlon of
such tenrnofsakasmirandei Tlwi^ofsudim^
policy" in tWa regard would be appropriare. Funhennorc,suditerTnsof$ale should b e l i e d
separately from any written ivarranty. Of cxwne.dieo{Mivaadp^im^meofsudhii«Tiu
ofsalcrCTnainsu^caw^tiOTSoFthcf^rdTradeOx^

(c) TheMagnuson-MeiSiV&mrantyActgaiera^
product*. Many coraumer production; covered by winantic»w1iidiaix:ii^to iitinKi^iun
nor enforceable bjr, consumers, A common example k a waxramy given by a component
aa^plkr ca a manu&cturer of consumer producU.(ThentaDufaaur^Tna^inturn,Vk«rrAnt
Lhesecomponciiutocxiruiumenw)Thecooipcmcntsu^
m the produa manu&cairer, and is nekher intended to be conveyed to die consumer nor
b«>ughttothecoiisumertattemk»incDnnecdonv^^
to * c Aa, since a wriuen warranty under tection 101(6) of ihe Act must become "part of the
baa$ of the bargain between a suppfarund ^bttyer for purp<>*«$ ether than r«ai«.w However,
the Act applies to a component supplitr's warranty in vsritingwhkh is given to the consumer.
An e>o«TipUUa*iipplier« written warr^ty to thacorwu^
installed inaboat or recreariorol vchide^Thesupplia'cfcherefngeWn'rctoonihebofttor
vehicle a»cinbk:r co coiwcy die wnuGnagrcanemtochccomumcn In thiscatse, thcsupplkr's
wrinen warranty is to a consumer, and li covered by the ACL

"Hum* wxWrwkinfr »f m w t i a l ticdon w W n ihc me»HM»C of#wd@h Kft(9X9>>

13
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§7004 Fa rUw -Actually Making" » Written Warranty

S*rcion 110(0 of the Aa provides thai only the w p p ^
purpo^ofFTCand private enfereementoftte
a consumer product covered by a vrittsn warranty offered by another person or Wine* and which

wiLh die A a or rules UicrcundcT. Itwcvo", Other aoiom
supplier in connection with the
A a if under swim taw die s u p ^ ^
or undertaking, the supplier is also obligated uraler the Act Suppli^ are
to determine those action* and representations which may make them co-warrantors, and therefore
obligated under the warranty of the <rther person or business,

§700,5 E x p r e w o a s of G«nwal Policy.

(a) Under aectkm lMtb), statements w r q j r e ^ ^
satiafectionvWcharenotiu^a^
limited warranties ard a
Act and roles thereunder. However, such statements remain subject m the enforcement
provision ofsectionUO of the Act, ^
U S C §45.

(b) The aectktt 10S(b) exemption
specific consumer products manufacptred or moWby Ac sappier offering such a poticy In
additiau to qualify for an exemptk^*^^
ariytpwfk limitations itor<aai^>poU^
limiation of (he amcaim to be refuncW are not
imposition of reasonable l in i^^
«da4tofaivd«sudianagrtementFi»insta^
e3tpre»onof policy %rfw« a comumcrhajujedaproduafbt' 10 yean without prwouiy
•xprawng any diOTrkfartKxiv^ the product. Sud\ai*ft»jJ wuldnotbea^>^iiclixnic^
tionuiuierthiiprovisiorL

§700.6 DwgMt ionofWar r« i i t i c^

(a) Section 1(M of the Aaprovkie* that written war^
after July 4, Wfh, and actually miring the onftimer m m than ^ ^
de»gTiaiedekher-FUll(ftatementofdurat^
may mdude a ttatem^it of duration in A Uroited warranty H^ignarwm. The decignadon or
dctignarorashouW appear dearfy
scparai^ from die text of ihe^*mrr̂ ncy The fi^

?thcexdiirivedesifnauompermlitrf
rule.

(b) Section 104(bX4) sate* that "the du te under tufafectionfc) (of section 1M) extend from tfae
warrantor to each person who U a consumer with reject to the comununr product." Secikn
ld<3) defines a coniumer as "a buyer (other than fcr purpoi«ofte«ab)ofanjr<
product any person to wbomsuch product is transfiCTeddiuingtheduntxmrifanmipKedar
tmueiiwantncy(drserviceaMii^^ . . ."Therefore,aftiHwwTaniy
may not expressly restrict the warranty rights of a transferee during to «atad duration.

14
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However, where the duration of a Rill warranty i* defined aaWy in terms of first purchaser
ownership there can be no violation ofsecuon iO4(bX4), ance the duration of the warranty
expires by definition, at the time of transfer. Norighteofa jubtcqutm transferee arc cut off as
there is no transfer of ownership "during the duration of (any) warranty* Thus* these
provisions do not preclude the offering of a Ml warranty with its duration determined
exclusively by the period during which the first purchaser owns the product, or uses It in
conjunction with another product For example, an automotive battery or muffler warranty
ma)' be designated as " full varrancy for as long as you own your can" Became this type of
warranty leads the consumer to believe thai proofofpurchase is not needed so long as h« or she
owns the product, a duty to furnish documentary proofnî iM>tbereft3»rtrmHyimpn*ftrlnnthr
consumer under this type of warranty The burden is on the warrantor to prove that
a particular claimant under this type of warranty b not Am original purchaser or owner of
the product- ^ferrantors or tfieir designated agc^ ma); however, ask consumers to state or
m#rm that they arc the first pui chft&ei of the piodua.

§700.7 Use of Warranty Registration Card*,

(a) Under section 104(b)(l) of the Acu a warrantor offering a Adi warranty may not Impose on
consumers any duty other than nod fication ofa defect as a condition of$ecurinj re nrtedj'of the
defeat or malfunction* unl«u such additional duty can be dcn»o<uifmiadbYthe*wmufttD*tobc
reasonable. \Skrrantors tmm In the past stipulated the return of a 'warranty registration- or
similar card. By %nati*uty it^buutimi <W~ the Commission means a card whk* must be
returned by the consumer shortly after purchase of the product and which is stipulated or
implied in the warnr^ to U ^

(b) A requirement that the consumer return a warranty wglitratlon card or a similar notice as a
condidonofpcrfonrmnciunderafullwarranryisaiiu^
as. This warranty Uvrtd unless the %arranty r<gbtmtkwcaidisremT^edtothevarrantor:is
not permissible in a full warranty nor is k pertmuibte to imply such a condition in * full

(c) ThUdoe$notprohibitt}*useofsiK±T^
card as one possible means of proof of the date th* product was purchased. For example, u is
permittiWt to provide inaMlwairaritythataconuime^
onfiteprxK)fofthed^ethepnxkiawaspurchaied,An^
include notice that failure 10 return the <atdw2l notaff^nghisunderthe warranty, so long a_s
the coruumer can show in a reasonable manner the date the produa w^purchased, Nfardoca
this interpreutioa prohibit a teller From obtaining from purchasers ac the tirne of sale
information requested by the warrantor.

§700.8 Warrantort Decision As Final.
Awairantorshallnotindto
the deciskm of the i^rrwtoc service contract
dispute concerningthe warranty or service contract- Ncrshallav^rTantororservte contractor state that
i t alon« shall determine what is a delect under che t£r*emenL Sudi «W*mOT
1 lO(d) of the Act gn*s stale and federal courts jurisdiction O*r suits for breach of warrancy and service

15
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§700,9 Duty to Inna l l under a Full Wurranty

Under section 104<aXD of the Act. the remedy under* foil warramy must be providtdo) die cwiumcr
withoutcharge. If*e wanmttriprodutthas utility only whenTO^led^afiillviarnmtymuttprowdcsuch
insiallation without charge regardless of whether or not the consumer or igin
the warrantor or Ms agent However, this does not preclude the warrantor from imposing on the
coi*uroeraduty to rwio^ , return
meet the mmdW of r e a ^ W k ^ ^ under $ectkm lte<W(ty

§7«U0 Section 1M(CX

(a) Se^iMlO2(c)pit)bibitityii^
an the cnruuimerV in* ftfan article or vrvk* ir^nrifiwl by hranrl. narle* nr rnrprvnite name
unless tfiatankde or service b provided without c ^ ^

(b) Undcrafirnit^warraiuythat
ofkburchirgc*, section 102(c)prohibiiaacondician diatche consumer use only sendee (labai)
identified Iw the warrantor to install the repbwMmmc p m i A warranter or his designated
representative may not provkte pu t t under the warranty in * manner which impedes or
predudfcathedroktfbythecot^
install such part*

(c) No warramor may condition the cwrinued validity ofaw
impair tervke tn4/or au thor i^
naiK^fiwexainpfe,pixwifikm>«iu*a4l

<Th^
c«hcrihana4JAuauirLctdlABC'UcaltT»nd^r^
and thellkfi,arepiT)hibited where the j ^ n ^
p iW«i<^vjoJa te theAct in twwa^Fin t < ^

* ' i under section 110 of the Act, becaiwa
warrtntor cwiiot» u t matter of k^avddliabilhy under a written warranty where a defiwU
unrelated to the u« by a consumer @f ̂ unauthoriaed* articles or service This does not
pmdudeawvtantcfrfi^eKp*^
-unauthori2^*aitickiori«r^crtncr<lo«^^
where the warrantor can demonstrate that^defeaordnnagewajwcauied

§70041 Written W m w t t S o ^ a Contract,
PurpoMf of ComplUace Under the Act

(a) The Art r^ttgniaefl two types of a g r t ^ ^
products, the written wan^tyai*! the service contract In a d d t t ^
mccidtc:^iUHoi7<Jefinl^
and legutoed under Mate law as contracts of insurance One txample W the automobUc
breakdown insurance poboet sold in many jurisditww and regulated by the saw ai a fonn of
om^^'mmm^TbciiU^Tm^TmBmm Act, 15US.C §1011 it«?,, precludes jurisdiction
uirfer federal Imr onnr '•die twsme» o^msurancc'tDtheextemanagreemeniisregubtcd^
sjatekw as inmiancx. Thus, such ap^ments are s u b ^
on)>' ID the ocont they are noc regulated in a particular state as the business of insurance.

16
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(b) "Written warramV'and "senice extract'are defined in sections 101(6)and 101$) ofthe Act
respectively A written warranty must be -part of the basis of the bargain." This means that k
m> «t he ronvfyed at the rime of sale of the consumer product and the consumer must not give
am-cor^erarionbeyondirwpuithreprte
the agreement- It b not a requirement of the Ao that an agreement obligate a supplier of the
consumer product to a written warranty but merdy that it be pan of the bask of the bargain
bttweenasuppacrarWacorwmer.Thbconarnpl^
suppliers.

(c) A service contract under the Act must meet die definitions of section lCH(8). An agreement
v,hieh would meet the definition of written warranty in section lfll(6)(A) or (B) but ft* iia
fenlure to satisfy the bask of ihe-bargain tait it a service contrart. Fhr tcuxnjie.axx agreement
which calls far some consideration in addition to the^purchaieiwkerftheooniurner product,
or whkii u ttttaed into M SQIIK dbuc aftar che p u t d ^
applies, is a service contract An agreement which relates only to the performance of
maintenance and/or inspection service* and which is not an undertaking, promise, or
affirmation with respect to a specified level of performance, or that the ptodutt is free of
defects in materials or workmanship, is a service contract. An agreement to pedbrm periodic
d^ingsmd tmrtfiTtKin nf annduaoveraapecWadpei^
tme of sak and wdiout charge w (he consumed

§700.12 Effective Date of 16 CFRPaita 701 and 702.

The Statement of Basisand Purpose of the final rules promulgated on December 31,1975. provide* that
Pans 701 and 702 of this chapter wMbeccmed&c^CPrKyw^
31, l97e\TheComTnisrionin«ndsAtttoin«nu^
products manufactured after December Si. 19%.
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UNITED STATES CODE ANNOTATED
TITLE IS. COMMERCE AND TRADE

CHARIER 50-CONSUMER PRODUCT WARRANTIES
Copr. (C) West 1996. AH lights reserved.

Current through P A. 104-207, approved 9-30-96

1SUSCA 12302
TEXT(c)( l )

(c) Prohibition on conditions for written or implied WARRANTY; waiver by Commission
No warrantor of a consumer product may condition his written or implied WARRANTY of such

product on the consumes using, in connection with such jtroctoct any article or service (other
t a n article or service provided without charge under the tenna of the WARRANTY) which is
identified by brandy trade, or corporate u u » ; except timt the prohibition of xhi8 aubseotion may
be waived by the Commission if~

(1) ih§ warrantor satisfies 4he Comini&^on that ti^warraijtfid product wiU
only if the article or service so identified is used in connection wMt the warranted product, add

(2) the Commission finds that such a wiiver is in the public interest.
The Commission shall identify in tb# Federal Register, and pirast pnMic comment on, all
applications for waiver of the prohibition of this subsection, and shall publish in the Federal
Register ITS disposition of any such tpplWiuu, inctuding the reasons therefor.

$***##^$$$****%f#e**$#*$*#*$**$%*$*$**#*$***#$$a#^#*$##$****#^**$

1SIL&C.A.S2304

UNTIED STATES CODE ANNOTATED
TITLE 11 COMMERCE AND TRADE

CHAPTER 5Q-CONSUMER PRODUCT WARRANTIES
Copr.(C) West 1996. All fights reserved.

Current through P.L. 104-207, approved 9-30-96

a 2304. federal minimum standards for warranties

(a) Remedies under written warranty; duration of implied warranty, exclusion or limitation on
conseqwnri*! damage* for breach of written or implied warranty; election of refund or
replacement

In order for a warrantor warranting a consumer product by means of a written warranty to meet
the Federal minimum standards for warranty-
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(1) such warrantor must &a m #%<mm#M#̂  remedy such oonsuow product within a reasonable #m@
Mid without charge, in the c&*e of a defect, mal Rmc^em, or failure to conform wifh such written

(2) notwithstanding section 2308(b) of this titio» such wairwtor may not impoao any lixnitotion
on the duration of any impUedwan^tyOTtbe product,

(3) sudi wmamnKy may oat a d u d e or limit canscqucnli&l damages (or bmmA (f any wiiitca or
implied warranty on such product, unless such exclusion or limitation conspicuously appears on
the face of the warranty; and

(4) if the product (CM* A component jwirt thereof) conteias & defect or malfimction after a
abk cumber of attempts by the wammtdr to remedy defects or malfunctions in such

product; such warrantor must permit the consumer lu cleci d iba atdfiuui fin, 01 xcplaccmcat
without charge o£ such product or pan (as the case maybe). The Commission may by rule
specify for purposes of this paragraph, what constitutes a reasonable number of attempts to
remedy psMWar kinds of defects wmilfuncdons %WŴ  d l # # W ckcumdances. If the warrantor
replaces a component part of a consumer product, such replacement shall include installing the
part in die product without charge
(b) Duties and conditions imposed on coasumar by warrantor
(1) In fulfilling ## duties under subsection (a) of this section respecting a wriuon warranty, the

warrantor shall not impose any duty other thau notification upon any consumer as a condition of
securing remedy of any consumer product which malfunction*, is defective, or does not conlbtm
to the A^rinfflwan^ty>ut^sstbe warrantor
democjstrate in an administrative or judicial enforcement proceeding (including private
enforcement), or in an informal dispute settlement proceeding, that such a duty is reasonable,

(2) Notwithstanding paragraph (1), a wananxor may require, as a condition to replacement o£ or
tefiind for, my consumer product under subsection (a) of this section, thai such consumer product
shall be made available to the warrantor free and clear of liens and other encumbrancer except as
otherwise provided by role or order of the Commission in cases in which such a requirement
would nor be practicable.

(3) The Commission may, by rule define in detail the duties set ford) in subsection (a) of this
section and the applicability of such duties to warrantor* of different categories of consumer
products with "full (statement of duration)- warranties.

(4) The duties under subsection (a) of this section extend fiom the warrantor to each person who
is a consumer wiih respect to the consumer product
(c) Waiver of standards
Hie performance of the duties under subsection (*) mfthi* *6ctmn thai) not he required of the

warrantor if he cm show that the defect, malfunction, or failure of any warranted consumer
ptutluci iu cuufoiui with a wjittcu warraoty, ww wn*W by damage (not resulting fiom defect or
malfunction) while in the possession of the consumer, or unreasonable use (including failure to
provide reasonable and necessary maintenance).
(d) Remedy without charge
For purposes of thU section and of section 2302(c) of this Me, the term -without charge" means

thai the warrantor may not assess the consumer far my CO«K the w» mntor or hi x representative
incur in connectictfi with the required remedy of a warranted consumer product, An obligation
uudftr sab^ectUm (*X1XA) of 1hU section to remedy witiiout charge does not necessarily require
&# warrantor* compeosde Ac however, if any incidental
expenses are incurred because the remedy is not made wittiia a reasonable time or because the
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warrantor imposed an unreasonable duly upon the coasumttr as a condition of securing remedy,
then the consumer shall be dirtied to recover reasonable incidental expenses which are m incurred
in any action against the warrantor,
(o) Incorporation of standards to products designated WA full warranty for purpom* nf judicial

If a supplier designates a warranty applicable to a conaunwr pnxlua *& a *fiiU (ertatcmcut of
duration)19 v/airanty, then the warranty on such product diall, for purposes of any action under
section 2310(d) of This title or under any State law, be deemed to mcorporaie at least the minimum
rtqpkemmta of this section and rules prescribed under #u* section.

********w*****************^****#*$

151LS.CA.5 2307

UNITED STATES CODE -ANNOTATED
TITLE 15. COMMERCE AND TRADE

CHAPTER 50-CONSUMER PRODUCT WARRANTIES
Copr. (C) West 1*96. All righto reserved,

Curremthrough P.L. 104-207, approved W0-96

s 2307. Designation of representatives by w*%n#n$nr to perform duties under written or implied

Nothing in this chapter shall be construed to prevent any warrantor from' designating
r§ff^s«tiiiw§ to perform duties under the wnttea or implied wajwuiy: Provided, Thai such
warrantor shall make reasonable arrangements for compensation of such designated
representatives, but no such designation shall relieve the warrantor of his direct responsibilities $o
the consumer or make tte representative a cowan-amor.

****u#**^****$************************^

15USCA»2310
TEXT (cXl)

(c) Injuncxion proceedings by Ammey General or Comnii^uuo tbi deceptive wairaaty,
^QGompliance with requirements, or vkWmg prohibitioc% procedures; definitions

(1) The district courts of the United States shall have jurisdiction of any action brought by t t e
A t i ^ e y G w e r a H m h i s c a ^
designated by it for such purpose^ to restrain (A) any warrantor from making a deceptive warranty
with respect to acon*um«r product, or (B) any person from fiulmg to oomply with my
requircmoit imposed on such person by or pursuant to this chapter or from violating any
prohibition contained in ltd* vlwpici, Upuu piopei showing that, weighing Ac equities and
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considering &@ Commission's or Attorney General's likelihood af ultimate success, such action
would be in the public interest and after notice to the defendant a temp&my restraining order or
prelimmazy iqjunctkm may be graoted wiAoui bmd. Inthecaseofanziciionhrougblby ftw
Commission, if a complaint ttiklcrscctioo 45 ofttoti tk 15 not fii^wthinsuch period (not
exceeding 10 days) as may be specified by Urn court iftsr to issuance of itiettoporay
restraining order or preliminary injunction, Hie OTder or injunction shall be dissolved by tht court
and be of no ftirtber force and effect Any suit sbaUte bought mttedis^cx in w l ^ a u c h person
resides or transacts business. Whenever it appears to ihe court (hat the ends of justice requiretbar
other person* should be parties in the action, the court may cause them to be summnnfrd whether
or not they reside in the district in which the court is held, and to that cad process may be served
ia toy dirt ict.
(2) For the purposes of this subsection. Hid mm "deceptive w a m n ^ means (A) a written

warranty which (i) contains aa attinnation, promise, description, or rqprcsettt^on which is either
false or S m d u W t or which, in light of all of the circumstances, would mklead a reasonable
individual exercising due care; or (ii) 6i!$ to contain information which 18 necessary in light of all
of the circumstances, to make ttse warranty not misleading to awafloaabla mdrwdual exttroisittg
due care; or (B) a mninm ^mmaory cm&W by Ae uae of suchtemw as **guar=n^ or ^ w % « ^ ,
if the tcxxiu ttiul coiuliiioiw ofsucb warranty so limit ii% kvopc and appliwtliun aw lo dttcciv^ *
reasonable individual.
(d) Civil action by consumer for damages, etc.; jurisdiction; recovery of costs and expenses;

cognizable claims
(1) Subject to subsections (a%3) and (e) of this section, a consumer who 1$ damaged by the

fidtare of & *upplier, warrantor, or wvico coniractor to comply w%& any obligation undoribis
chapter, or under a written warranty, implied warranty, orserwtcoirirac*, may bring suit for
damages and other legal and equitabJe relief-

(A) many court ctf c o m p e t e or
(B) in an appropriate dislrictcourtof the United States, subject to paragrai* (3) of tins

subjection.
(2) If a consumer finally prevails in any actioa brought under paragraph (1) of this subsectioii, he

may be allowed by the court to recover ** part of the judgment a sum equal 10 the aggregate
amount of cost and expenses (including attorneys' fee* based on actual time expended) deten&ined
by ihe court to have been reasonably incurred by the plaimlflf for or in connection with the
comm^ocement and prosecution of suchacticwu unless the court in its discretion shall determine
that such an award of attorneys' fees would be inappropriate.

(3) No claim shall be cognirable in a suit brought under paragraph (1 )(K) nf this nib^ctinn^
(A) if The amount in controversy of any individual claim is less than the sum or value of $25;
(B) if * c amount in eooftovcray b 1CM than lbs sain or value of $50,000 (exclusive of interests

and costs) computed on ths basis of all claims to be detoroined in this suit, or
(C) If the action is brought as a class action, and the number of named plaintiffs is less than one

hundred.

IS T7SCA * 231 ft - ANNOTATIONS (Nut** mfTWMsm Index )

3, Opportunity to cure default
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MAGNUSON-MOSS Act "opportunity to care" requirement w u n«t by allegation Hat
defendant AUTOMOBILE MANUFACTURER knew of alleged baking syftam defects *t time
of AUTOMOBILE sales. AMxxi v. General Motor* Corp., D.CD.C19&5,600 F.Supp. 1026.

Normally, ftilure to comply wife requiroaaent of prtwfltag vehicles to MANUFACTURER in
accordance wiih teims of WARRANTY constitute &ifaut to state claim fiwbreash of wninen
WARRANTY, buttbose buyers who complained to MANUFACTURER* timely &**» and
were turned away could avert claim because they justifiably relied on MANUFACTURER'S
assertions add conduct and hon«Hy beliavMI feat they neillief had daim for WARRANTY service
OTwererajuircdtopittetftheuvefcckswproaxrfwifc
was aocontbgly ©stopped from ftsaarting blanket definae ofpieemtOaiM. Walah v. Ford Motor
Co.. D.C.D.C.19K 58« F.Supp. 1313, amended 592 F.Supp. 1159. ameodod 612 F.Supp. 983.

Opportunity given by buyer to AUTOMOBILE dealer to repair AUTOMOBILE a»
MANUFACTURERS designated representative to whom buyer wwrequred to hriae
AUTOMOBILE for repair, satisfied subscc (c) of this section. Ventura v. Ford Motor Corp.,
NJ.Super.A.D.1911,433 A.M 401,180 NJJSuper. 43

Where WARRANTY expresaly staled Ibat defects would beiemedied wi1fam30dtyi. and
substaniia] defect was not reowdied after w o attempts, buyers were not required lo give reteilera
third chmmc* to repair defect. Murphy v. Mallard Coach Co., N.Y.A.D. 3 Dept 1992, S&2
N.Y.S.2d 52S, 179 AJDJM U7.

*4*4****^***M********4U******9^^

15USCAi2311
ANNOTATIONS (Notes ®f D e m o n Index )

L SMs WARRANTY laws
I w ^ W WARRANTY claims b m u #

law privity rules. Abraham v, Volkswagen of America, foe, CJL2 (NY.) 1986.795 F.2d 238.

MAQNIJSON-MOSS WARRANTY ACT does not create private, independent cause of action
for pcrtcmal inline* that are o t b o ^ ^ Saotrolli v.
BP America, M.D.Pm.1996,913 F-Supp. 324.

Count ufuumwpWiU, wUicb iutxjipointed by iefe£HKe «#W law persona) injury claim act forth in
another oouat of A* oomplaioi; fililed to state a cause Of ##mn under the MAGNUSON-MOS S
Warrant Act twdi»olof^tpoftalke.edlycau£dd by ioges^
defendam:, Cowan by Cuwaav, L c d ^ c k d x x ^
D,CKan 1985,604 F.Supp* 438.

Plaintiff could not recover under the MAGNUSON-MO5S WARRANTY-FEDERAL Trade
Canjubaiou Impovduieni Act &% personal injwiej sustained on a bicycle manufactured fay



defendant since Act does not create a federal cause of action for personal injury claims which
otherwise state taw claims for breach of WARRANTY. Washington v. Otuco, Inc.,
NJD.Miss.1985,603 F.Supp. 1295.

Determination whether AUTOMOBILE buyer asserting breach of WARRANTY actions could
recover damages for emotional distress under slate law governing WARRANTIES and under this
chapter rested upon state law of the forum. Wise v. General Motors Corp., W.D.Va.1984.588
F.Supp. 1207.

•*" ' • • •*•-- «-•* 1 -t 4—J- A»*irAWD AXrrfltC -~~,A.A»A 4KVm/*n nr«nncnin*r
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riftfayfopr since Act doss not create a federal mm erf astern for personal injury claims whid* VQ
c4%rvv»K sm^l&w #Wm» fbfbwch of WARRANTY. Washington v, Ousco, Inc.,
KD,MisU983,603 RSupp. 1295,

Deierminaiion whether AUTOMOBILE buyer assarting breach of WARRANTY actions could
recover damages for emotion*! distress under stale law guv^xung WARRANTIES and under this
chapter tesradupoustttcUw of tt^fomm. Wise v. General Motors Carp>t WJ3.Va.19W, 588
F.Supp,1207

This chapter creates f*d«a^
goods, and it also provides specific lemedies to purchaw^wh*^ ^l l«iof cnimiiTV^gcodifeU
to comply whhtte federal WARRAb^
personal in) urle$ arising out of $# $ml̂  ot allegedly <k&cAv& products gqwrdly romaia a m*B*p
of state law Bush v American Motors Sales Corp., D.QColo.1984, 575 F.Supp, 15SI.

This chapter wwootdewgW completely to supplant nug Uwof|iwrtlBties and wles, bat,
rather, was Intended primarily to regulate mmsacdoM mwlvfng wrin^ usually fimna^
warrafitiee. mod in such transdCilons, fhissteptcriKrtcd^roguU^
document itself; but is alw designed to provide basic level of hoottty tad rdUbility to the arfxe
tiaDsactitti4^iberc^ &k chapter^
protectkmft. SWmn v. GmxsA Motors Corp, N.D.ni 1980. S00 F.Supp. 1181, rcvarud 660
R2d311, c^tioraridemed 102S.Ct.2238, 456US.974,72WW.2d*4$.

Purauant to subsec. (b%l) of this section gm#% of remedy of r&ftind of purchase price under
N.J.S.A. 12A: 2-608 and 711 to brachuniimted warranty is not b a ^
a2304of «nstMc Venliiniv,FonlMotorCofp^NJ^uperJLD.19Xl,433 A.2d 801,180
NJ.Siqw. 45.

Since Ms sccdoa pressrvts consumers rigbu and remedies under mtekw,m)tificaiioa under
UCC s 2*607 should be yvmas@ooea& postibl* in order to wfagward consumer's rigfar to
dxin*ge6imderUC£ s 2-714, U r t p r d i ^ ^ ^
required by &w chApter. Mendelson v. Oaaera] MoWr̂  Corp., N.Y.Snp.1980,432 N.Y.S»2d 132,
105 Muc*2d 346. affirmed 441 N.YS.2d 410, 81 A.D«2d 831.

MAOWUSON-MOSS Act did not preempt st&i* remedies for viDlatian of AUTOMOBILE
WARRANTY Itw; status expessiy aliow«dstoter«ncdic^ (Per Diwsn, C.L, wilb two Justices
jommg) MAONUSON-MOSS WARRANTY. Boudrtaux v. Ford Motor Co.. La.1988.533
So.2dl213.
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March 8, 1999

One State Farm Plaza
Bloomington, Illinois 61710-00/01

Linda S. Cooper
Counsel
Telephone: (309) 766-6853
Telecopy (309) 766-4909

Fiona Wilmarth, Regulatory Analyst
Independent Regulatory Review Commission
3333 Market Street, 14th Floor
Harristown 2
Harrisburg, PA 17101

Original: 2001
Harbison
Copies: Tyrrell

Wilmarth
Sandusky

Re: Motor Vehicle Physical Damage Appraisers Regulation

Dear Ms. Wilmarth:

Attached please find a copy of the comments submitted by State Farm Mutual
Automobile Insurance Company regarding the proposed amendments of the
Department of Insurance to the Pennsylvania Motor Vehicle Physical Damage
Appraisers Regulation, as set forth in Title 31, Pa. Code Section 62.

As a major personal lines insurer in the Commonwealth of Pennsylvania, State
Farm is particularly concerned that any changes to the regulation not only address
ongoing concerns by both the insurance industry and the repair industry, but that they
also reflect the everyday practical operation of the business.

Please review these comments with that thought in mind, and I certainly
encourage you to share them with other members of the Commission. Should you or
any other member if the IRRC have additional questions, please feel free to contact me.
I will make myself available to discuss your concerns either by telephone or in person.

Sincerely,

//ij& jY : ' z f ^

Linda S. Cooper
Counsel

&\y

Enclosure

HOME OFFICES: BLOOMINGTON, ILLINOIS 61710-0001
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March 8, 1999

One State Farm Plaza
Bloomington, Illinois 61710-0001

Linda S. Cooper
Counsel
Telephone: (309) 766-6853
Telecopy (309) 766-4909

Peter J. Salvatore
Regulatory Coordinator
Pennsylvania Department of Insurance
1326 Strawberry Square
Harrisburg, PA 17120

Original: 2001
Harbison
Copies: Tyrrell

Wilmarth
Sandusky

Re: Motor Vehicle Physical Damage Appraisers Regulation

Dear Mr. Salvatore:

These comments on the amendments proposed by the Department of
Insurance to the Motor Vehicle Physical Damage Appraisers Regulation
(Appraisers Regulation) 31 Pa. Code Section 62, are submitted on behalf of
the State Farm Mutual Automobile Insurance Company (State Farm).
Based upon market share, State Farm insures approximately one in five
automobiles in the Commonwealth of Pennsylvania. Consequently, the
Company has a great depth of experience with the Appraisers Regulation,
and State Farm's claim operation would be significantly impacted by the
proposed changes. For these reasons, the Company is submitting
individual comments in addition to concurring with those submitted by the
Insurance Federation of Pennsylvania.

The Department is to be lauded for its efforts to address deficiencies and
eliminate inconsistencies in the existing regulation. However, it is the
opinion of State Farm that additional clarification is needed in some
provisions and that other segments do not reflect the reality of the vehicle
appraisal process as it occurs in actual practice. The following comments
are limited to those provisions with which State Farm has a concern relative
to whether they meet the Department's stated goal of clarification or
furthering the intent of the underlying statute.

HOME OFFICES: BLOOMINGTON, ILLINOIS 61710-0001
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DEFINITIONS

Appraisals. It is unclear why the phrase "to fix the value of insurance
claims" was deleted. While the Motor Vehicle Damage Appraisers Statute
(Appraisers Law) recognizes that there will be some minor damage claims
that do not require an appraisal, it also contemplates that the vast majority
will involve the valuation of an insurance claim. 63 PS Sections 861, 862.
It therefore appears that for consistency with the Appraisers Law, the
language proposed for deletion should be retained. The proposed
definition replaces "to fix the value of an insurance claim" with "to return the
vehicle to its condition prior to the damage in question." The latter phrase
consists almost entirely of the language used to define "pre-damaged
condition", a defined term in a subsequent portion of the definition section
("just"-a necessary modifier of the word condition-and "incurred" are not
included). It appears that using the term "pre-damaged condition" would be
more appropriate.

This inconsistency is also reflected in the fact that the definition of
"appraisal" refers to returning the vehicle to its "condition prior to the
damage in question", while in new subsection 62.3(d)(1) the quote "just
prior to the damage in question" language is deleted and replaced by "pre-
damaged condition". It is recommended that either the existing language
be retained and used consistently throughout the regulation, or if replaced
by the new "pre-damaged condition" language, the latter term be handled in
the same manner.

Consumer. It is recommended that this definition be limited to the owner
of the vehicle who is the real party in interest, or, in the alternative, that
"representative" be limited to "the legal representative." Either modification
would further clarify which persons fall within the ambit of the definition of
this term.

Pre-Damaged Condition. Clarification is needed regarding what this term
means and how it is used in the regulation. As noted above, both this new
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defined term and a portion of its definition are used interchangeably in
different sections of the regulation. In addition, it is recommended that
"condition" be changed to "physical condition" to clarify that "pre-damaged
condition" refers to the appearance and function of the motor vehicle prior
to its sustaining damage.

SECTION 62.2 - LICENSING REQUIREMENTS

Subsection (b)(3). This subsection raises a question regarding due
process based upon the second sentence, which appears to give the
Department a subjective and arbitrary right to make a determination
regarding the competency and trustworthiness of an appraiser. The
Appraisers Law at 63 PS Section 856(6) authorizes the Commissioner to
deny issuance, suspend, revoke or refuse to renew an appraisers license if
she deems him incompetent or untrustworthy. And at Section 857, it
provides that all actions by the Commissioner are subject to a right of
notice, hearing, and adjudication with a right of appeal, which afford due
process. It is recommended that the sentence, "Such a determination will
be made by the Department" be deleted, because its inclusion does not
further the intent of the underlying statute, strongly suggests a lack of due
process in addressing these licensing requirements, and is adequately
addressed elsewhere.

SECTION 62.3 - APPLICABLE STANDARDS FOR APPRAISAL

Subsection (a) states that the appraisal "shall be signed by the appraiser".
The requirement that an appraisal be signed is a carryover from the
existing regulation at Section 62.3(a)(2). It is not, however, required by the
statute, which focuses on the appraisal being legible, properly identifying
the insurance company (if any), the appraiser's license number, and the
vehicle inspected. This requirement for a signature does not appear to
further the intent of the Appraisers Law, which provides a baseline of
information needed to verify that the appraisal was properly performed. It
also does not take into account current technology, which utilizes electronic
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estimating systems; the supplement process, which often handles
additions to appraisals over the telephone; or the increasing use of
electronic signatures in business. It is recommended that "signed by the
appraiser" be deleted and replaced by "authenticated by the appraiser".

Subsection (b) Written Disclosure. This subsection, which is a revision
of the current subsection (b), raises a number of issues. The introductory
sentence suggests that a separate, written disclosure statement is
contemplated by the Department. Such a requirement would be both
cumbersome and costly. Consistent with the current regulation and the
statute, all pertinent information should simply be a part of the actual
appraisal statement. It is recommended that the opening sentence "In
addition to the requirements in the Act, the appraisal shall contain a written
disclosure which includes the following" be changed to "The appraisal
statement shall disclose" or that the current language be retained.

Subsection (b)(3). This new requirement appears to have been added in
an effort to clarify current Section 62.3(g)(8). However, since it deals with a
standard of behavior, rather than an appraisal standard, it would be more
appropriate placed in another part of the regulation. In addition, the ability
to make such a recommendation regarding the availability of repair shops
should not be limited to the appraiser. The reality of the claim process is
that the initial contact by a vehicle owner with the Company may be through
an agent or a claim representative. As a result, the insurer, its agents and
employees should be included as persons able to make a recommendation
regarding a repair shop. It should be further noted that while the
recommendation of at least two shops may be feasible in many parts of the
Commonwealth, in some rural areas there may not be more than one
available repair shop.

Subsection (b)(4) - A Description of Repairs. It is recommended that
this be changed to "description of repairs known at the time of the
appraisal" to reflect the fact that the initial appraisal may not contain the full
and final description of repairs, as additional damage may be found after



March 8, 1999
Peter J. Salvatore Page 5

the vehicle is opened up at the repair shop.

It is also recommended that the requirement for an appraisal clause
provision in the policy contract be deleted. First, there does not appear to
be any statutory authority for such a requirement. Second, this provision
does not currently exist in the automobile policy of State Farm, nor in the
policies of a number of other insurance companies. Third, the inclusion of
such a provision would be unwieldy and potentially cause significant delays
in reaching an agreed price on repairs and returning the vehicle to its
owner.

Subsection (b)(7) requires that the date after which an insurer will not be
responsible for any related towing or storage charges be included in the
appraisal. It is recommended that this date be limited by the phrase "if
known" to reflect the fact that this information may not be available at the
time the appraisal statement is written.

Subsection (b)(8). This provision needs to clarify to which listed parts it
refers. In the current regulation at 62.3(c)(2), "used parts" are expressly
noted. It is recommended that same specificity be carried over in the new
regulation.

Subsection (b){9). Rather than including a statement in the appraisal that
a non-OEM part has been included, it is recommended that the current
practice of identifying which parts are non-OEM in the itemized appraisal be
continued.

It is recommended that the warranty language be further clarified so that it
is clear what the Department is requiring. As written, this provision appears
to place the burden on the appraiser of knowing whether an aftermarket
part has any impact on the warranty of the part removed. It also appears to
assume that an original part is being replaced when, in fact, a like kind and
quality or other non-OEM part may be the one damaged at the time of the
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SECTION 62.3(C) - SALVAGE VALUE

Although this section only applies to salvage that is retained by the owner
of the vehicle, it is not clear. And it is recommended that the modifying
phrase "owner-retained" be included. In the opening sentence, it is
recommended that "of a total loss vehicle" be added after the words
"salvage value".

Subsection (c)(1). It is recommended that the "in writing" requirement
regarding advising the vehicle owner of the salvage value, towing and
storage charges, be deleted. Although this information is made available to
the owner of the vehicle in the normal course of business, the discussion of
the total loss valuation takes place over the telephone, and that information
is imparted to the owner prior to his receipt of a Total Loss Settlement
Report detailing all charges. Requiring that this information be put in
writing may result in unnecessary delays in the settlement process.

Subsection (c)(2). Again, it is recommended that the "in writing"
requirement regarding the name of the salvage buyer be deleted, as it does
not reflect the manner in which business is normally conducted. And, as
with the items noted in subsection (c)(1), the addition of the writing
requirement appears to address an area that is not of major concern. It is
further recommended that salvage "bidder" be changed to "source of
salvage value", in recognition of the fact that salvage may be sold in
various ways other than through the bid process.

Subsection (d)(1) - Betterment. It is recommended that this section be
cross-referenced to Section 62.1 and its definition of "pre-damaged
condition" and the deletion of "just prior to damage in question" language
so that there is consistency throughout the regulation.

Subsection (e)(l) - Guide Source Method. The proposed language would
eliminate the references in the regulation to the Red Book and NADA and
authorizes the Department to publish a list of guide sources on an annual
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basis. It is recommended that the current language, which includes the
phrase, "or any similar source of information approved by the
Commissioner" be retained. This allows the existing process, which is quite
viable, to continue in operation, and it also encompasses electronic vendor
products and eliminates the need for the Department to address this area
on an annual basis. If the Department's recommendation is approved, it is
recommended that "electronic methods" be included as a category of guide
sources to ensure that current technology is included.

Subsection (e)(8) - Total Loss Evaluation Report. The new language
provides that only an appraiser has the authority to give a total loss
evaluation report to the vehicle owner. It is recommended that the current
language, which provides that the evaluation may be given by either the
appraiser or the insurer, be retained. This is consistent with the manner in
which a total loss settlement transaction occurs, and also prevents delays
in getting this information to the vehicle owner.

State Farm appreciates the opportunity to share its comments on these
proposed changes to the Appraisers Regulation and hopes they will be
utilized for the clarification and strengthening of this regulation for the
benefit of the industry and its customers.

Sincerely,

Linda S. Cooper
Counsel

LSC:ch



PC^r

99H*R-8 PM3;Q6

P.O. BOX 5330
HARRISBURG, PENNSYLVANIA 17110-0330

TELEPHONE (717) 233-4539
FAX (717) 233-6230 ORIGINAL: 2001
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Wilmarth

Mr. Peter Salvatore Sandusky
Insurance Department Legal
Commonwealth of Pennsylvania
Regulatory Coordinator
1326 Strawberry Square
Harrisburg, Pennsylvania 17120

Dear Mr. Salvatore:

The Automotive Service Professionals of Pennsylvania (until recently the Automotive Service Association
of Pennsylvania) represents 2,000 independent repair facilities in the state.

This is to respond to the Insurance Department's proposed regulation revising Title 31 Chapter 62 of the
Pennsylvania Code, as published in the Pennsylvania Bulletin on February 6,1999.

It should be noted that although the subject matter incorporated by the proposed regulation has been the
focus of several legislative hearings and discussions with the Department over the last few years, this is
the first opportunity that ASP-PA has had to review and comment on this specific regulation.

The proposed regulations raise a number of serious concerns, including (but not limited to) the following:

1. Section 62.3(b) (3) of the proposed regulation would allow appraisers to provide consumers with two
or more names of repair facilities. In our view, there is nothing in the Act itself that permits appraisers
to make any recommendations as to particular shops. This proposed revision exceeds the power
given to the Department in this regard, and opens up the system to possible significant abuses
injurious to consumers and independent repair facilities alike. In our view, recommending shops
never was (and never should be) the business of an appraiser.

2. Section 62.3(b) (9) refers to a required notification to the consumer that non-original aftermarket crash
parts have been used in preparing the repair appraisal. This falls far short of the proposals made by
this Association that would not only require a disclosure that non-original parts may be considered for
the repair of the vehicle, but that the consumer be given an opportunity to make the choice as to the
category of parts that will ultimately be used. Recent revelations in consumer publications regarding
this issue reinforce our position. This concern is especially relevant to safety concerns and the
restoration of the net worth of the vehicle to its pre-loss condition.

3. Section 62.3(e)(1) is problematic in that it limits the replacement value to one specific method of
calculation. ASP-PA feels an alternative method should be instituted, including the averaging of the
listed methods.
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4. Sections 62.3(b)(4) and (b)(5) refer to items listed on the appraisal that ultimately will be paid to the
repair facility. In our view, this list is too limiting. Other charges need to be considered to be fair to
the repair facilities, including environmental fee, etc.

5. Section 62.3 (b)(2) is troubling in that it is not clear what constitutes "excess charges." Restoration to
pre-loss condition should mean just that. The use of a supplement adds a layer of confusion that
opens the way to abuses of consumer rights and repair facilities.

6. Consideration should be given to retaining the penalty and prohibition sections of the regulations even
if they are redundant to the Act itself. Repetition of the Act in the regard of preventing appraiser
violations would reinforce the seriousness of the violations.

7. In general, ASP-PA believes in the consumer's right to know and his right to be informed and afforded
actual choice in how a vehicle is returned to pre-loss or pre-accident condition. The proposed
regulation attempts to address these policy areas, but falls short in several significant ways.

ASP-PA appreciates the discussions that the Association has had with the Department in the past.
However, it does not appear to us that the Department has made a compelling case as to why the current
regulations need changed, or that in those areas of the proposed regulation where new policy areas are
explored, the Department's effort falls short of completeness when consumer or repair facility interests are
concerned.

We would respectfully request that these proposed regulations be withdrawn or delayed to allow further
discussion of these crucial issues.

ASP-PA offers its cooperation in participating in such discussions.

Thanking you for the opportunity to comment.

Regards,

Jerry*ScR3ntz, Executive Director
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March 31, 1999 Wilmarth
Sandusky

Ms. Fiona E. Wilmarth
Independent Regulatory Review Commission
333 Market Street
Harrisburg, Pennsylvania 17101

Dear Fiona:

Thank you for meeting with us yesterday. We appreciate your interest in an issue that
will severely impact collision repairers across Pennsylvania.

With regard to the personal inspection of the vehicle and appraiser ethical considerations,
we did review the provisions in 63 Pa.S. 861 and 63 Pa.S. 856 and agree that this should
be sufficient to assure personal inspections as well as a high degree of professionalism
amongst appraisers.

ASA still has concerns with two key provisions in the proposed regulations. Specifically,
the steering considerations in the revised Section 62.3(b)(3) and the weak replacement
crash parts notice provision advocated in Section 62.3(b)(9). Without a written
acknowledgement from the consumer, this provision will provide little.

I have enclosed a copy of our proposed consumer authorization form as agreed to by new
car dealers, automobile manufacturers, recyclers and some aftermarket manufacturers.
This acknowledgement form should not require legislative authority. It does not provide
for a rejection of the parts. It also does not discriminate against any particular parts class

Please let me know if we can do anything else to assist. Again, thanks for your time.

Sincerely,

Robert L. Redding, Jr. \ \



Replacement Crash Parts Notice and Authorization Form

NOTICE TO CONSUMER:

1. "Replacement crash parts" are the parts typically replaced during the repair of a damaged
vehicle. These parts include, but (are) not limited to exterior sheet metal and plastic
components (such as fenders, hoods, doors, bumper systems and related structural
components).

2. The type(s) of replacement crash parts listed on your estimate/repair order
# (copy attached) are from the categories checked below

3. Warranties for the type(s) of replacement crash parts listed below are provided by the
Manufacturer or Distributor of the replacement parts. Warranty coverage varies. Ask
your insurer or collision repair professional for specific, written warranty information.
Additional warranties for replacement crash parts will be provided by

4. Replacement Crash Parts Types:

0 New Original Equipment Manufacturer (OEM)
Parts which are made by the vehicle manufacturer or one of its licensees and
distributed through its normal channels. These parts maintain the OEM Vehicle
Factory Warranty for the replaced part and any other adjoining or associated
OEM part or systems.

0 NEW Aftermarket
Parts which are made by companies other than the vehicle manufacturer or its
licensees. All parts in this category are warranted by the distributor and/or
manufacturer of these parts.

0 Recycled/Recyclable
Used parts which have been removed from another vehicle. All parts in this
category are warranted by the salvage vendor.

• Remanufactured
Parts which have been returned to like-new condition by repairing, remachining
or re-building. All parts in this category are warranted by the remanufacturer of
the part.

1 understand that my vehicle will be repaired using the parts described above, and I
authorize the repair facility to install those parts.

Customer Signature Date



COMMONWEALTH OF PENNSYLVANIA
INSURANCE DEPARTMENT

HARRISBURG REGIONAL OFFICE
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Harrisburg, PA 17120

Telephone: (717) 783-2165
Fax:(717)787-8585
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Mr. Jack Aigner Sandusky ?̂
Master Craft Body & Paint L e g a l %' \
1841 West Lincoln Highway c
Penndel, PA 19047 , ^ l\

RE: Dept.File#: 96-125-06550 ^ v Cu

Dear Mr. Aigner:

This letter responds to your questions directed to Deputy Insurance Commissioner Helfried
LeBlanc regarding the Motor Vehicle Physical Damage Appraisers Act and Bulletin 53.

Please accept my apologies for the delay in responding. We have completed our review and will
provide simple and easy to understand answers as you have requested.

31 §62.3(b)(l) - The appraisal must identify all items, expenses and work necessary to
return the damaged vehicle to its condition prior to the accident or incident
(labor, painting or refinishing, towing, protective care, custody, storage,
depreciation, tire replacement, applicable sales tax payable on the total
dollar amount of the appraisal etc.)

Section 11 of the Motor Vehicle Physical Damage Appraisers Act (63 PS.
§861) also specifies that all unrelated or old damage should be clearly
indicated on the appraisal which must include an itemized listing of all
damages, specifying those parts to be replaced or repaired.

31 §62.3(g)(2) - The appraisal must be factual as to the repair of the vehicle and not in
favor of any party involved.

31 §62.3(g)(3)- The appraiser must not be influenced by any repair facility, insurer,
insured or claimant in the preparation of the appraisal.

31 §62.3(g)(4)- The appraiser must prepare the appraisal of damage based on his/her own
independent assessment of the damage.
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31 §62.3(g)(U)(ii)-

31 §62.3(g)(12)(ii)=

The appraiser must conclude the appraisal and provide the repair shop
with a copy of the appraisal prior to taking any photographs of the
damaged vehicle which is in the custody of the repair shop. The appraisal
may contain items or areas where possible damage exists but cannot be
determined until the vehicle repairs commence.

Upon the request of the repair shop, insurer, insured or claimant or as is
otherwise necessary, the appraiser must provide the repair shop with a
copy of the appraisal.$ecwaphbclow To insure that the actual costs of
repairs are adequately covered in the appraisal or if there are any questions
pertaining to the appraisal and the actual cost to repair the vehicle, the
appraiser must discuss the appraisal with the repair shop owner, its
authorized representative or any other parties.

Section 11 of the Motor Vehicle Physical Damage Appraisers Act requires
that the appraiser leave a legible copy of his appraisal with the repair shop
selected by the consumer to make the repairs and also furnish a copy to the
owner of the vehicle.

31 §62.3(g)(12)(iii)- The appraiser may only provide the name and address of auto body shops,
garages or repair shops within a reasonable distance of where the motor
vehicle is located and where work will be done in accord with the written
appraisal whqfl flsked by foe insured or claimant.

31 §62.3(g)(13)-

31§62.3(g)(14)-

Upon the repair shop's request for supplementary allowance, when the
amount or extent of damage is in dispute, the appraiser must promptly
reinspect the vehicle jdfir to the repair shop's commencement of the
repairs in question.

Once an appraisal has been performed, the Act does not prohibit another
appraisal from being performed by a different licensed appraiser if
requested by the insured, claimant, repair facility or insurer.
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I regret that we are unable to provide you with the information you have requested with respect
to Bulletin 53. The Bulletin you referenced had no force and effect of law and has been repealed
along with other Bulletins on September 7,1996.

I trust that we have provided you with the simple and easy to understand answers you have
requested.

Sincerely,

(^L4WVLCO<)

Leonard D'Amico, Manager
Harrisburg Regional Office

cc: Senator Robert Tomlinson
Representative Nicholas Micozzie
Representative Nicholas Colafella
Representative Gene DiGirolamo
Representative Matthew Wright
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My name is Jack Gillis; I am Executive Director of the Certified Automotive

Parts Association. I also serve as Director of Public Affairs for the Consumer

Federation of America and am author of The Car Book, which is prepared in

cooperation with the Center for Auto Safety. I am here today representing the

Certified Automotive Parts Association to comment on Assembly Bill 416.

CAPA is a non-profit organization, which oversees a testing and inspection

program that certifies the quality of parts used for auto body repairs. CAPA's goal

is to promote price and quality competition in the crash parts industry, thereby

reducing the cost of crash repairs to consumers without sacrificing quality. We

establish standards for competitive parts in order to ensure their equivalency to car

company parts and provide consumers, auto body shops, and insurance companies

with an objective method of evaluating their functional equivalency.

As a consumer advocate, Lhave spent over eight years working on this

program in order to protect American consumers from a car company parts

monopoly. Car companies spend millions of dollars to discredit aftermarket parts,
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scare consumers, co-opt body shops and intimidate state legislatures into protecting

their monopoly with thinly veiled legislation like this bill. This state by state

approach has been adopted by car companies because they were unsuccessful

achieving the same results on the national level when they tried to alter federal

design patent laws in 1993. Supporting this legislation will, in effect, promote a

monopoly and destroy the free market that Wisconsin consumers have traditionally

embraced.

Consumers should also have the right to know that tying the use of an

aftermarket part to the voiding of a new car warranty, as body shops and car

companies imply, is against Federal law.

What is really at stake is the consumer protection inherent in a truly free and

responsible marketplace. What the car companies and body shops are asking this

Assembly to do is to legislate out of business an industry which is forcing them to

offer competitive prices. For example, from the time of their introduction in 1983 to

1989, prices for fenders for the Chevrolet Chevette and Honda Accord, which were

subject to competition, dropped 44 and 38 percent, respectively, once competition

was introduced. During the same period, front-door prices, not subject to

competition, rose 30 and 45 percent for the same two models. One of the most

powerful examples of how consumers are hurt by this monopoly is best exemplified

by comparing a Ford hood with a combination TV/VCR. A hood for a 1994 Ford

Taurus retails at $400 Comparably, a combination TV/VCR made by RCA retails

for $389. It is not uncommon for a car company to charge the same price for a

simple stamped piece of metal as RCA charges for something that requires complex

assembly, has thousands of parts, performs multiple operations, includes various
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buttons and controls, transports video tape into place, is full of electronic parts all

surrounding a fragile, sophisticated, cathode ray tube. Ford's pricing is what

happens when a product exists in a monopoly. RCA has many competitors forcing

it to provide high quality at a low price, Ford does not. These are many examples of

price gouging by car companies when competition is absent.

This bill effectively establishes car companies as the benchmark for quality.

BEWARE. As a consumer advocate who has spent over 20 years studying

automobiles, may I respectfully offer a serious warning: Using car companies as

your benchmark for quality is inviting disaster.

Each year, automakers recall millions of vehicles for safety related problems.

In fact, in 1995, a record 17.8 million cars and trucks were recalled for safety-

related defects ~ more cars were recalled than sold that year. Furthermore, each

year autos are the most complained about product sold in the United States. A

simple check with the Wisconsin Attorney General's office will tell you what your

citizens think of car company quality. Yet, this legislation puts you in the position

of telling the car owner, "Insist on quality-use only General Motors parts. Insist on

quality—use only Ford parts " The Wisconsin Legislature ought to beware of using

car companies as its benchmark of quality and safety. Wisconsin consumers know

The car companies claim that the CAPA standards do not cover safety.

Comments that there is something wrong with the safety of CAPA parts are

irresponsible. CAPA certified parts do not have significant safety ramifications—nor

are there any federal safety standards for these types of parts. And I should be

concerned-Fve spent over 20 years of my life fighting for safer cars. Crash tests
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conducted on the one part that could potentially have safety ramifications (the hood)

show that it performs no differently in crash tests than those hoods made by the car

companies. Ironically, in a recent attempt to discredit CAPA parts before body

shops at a body shop trade show, an organization conducted an unscientific crash

test on a vehicle with a certified fender and hood. While the test was designed to

find fault with CAPA certified parts, the sponsors had to acknowledge publicly that

the CAPA certified hood and fender performed in the same manner expected of a

car company part.

Is there reason to prohibit aftermarket parts because some are bad? No

manufacturing process I know of is perfect — certainly not that of a car company.

However, in the CAPA program, when we discover bad parts, they are decertified

and recalled. The car companies do not do this. Nevertheless, would it make sense

to force the industry out of business because of mistakes? If that were the case,

what would this Assembly's position be on Ford, GM, and Chrysler whose safety

defects force the recall of millions of cars each year? CAPA's presence in the

marketplace assures the consumer that quality will not be sacrificed in the name of

competition. This legislation would essentially take away that assurance.

On another note, there are those who would like you to believe that there is

something wrong with the fact that CAPA is funded by the insurance industry. This

allegation flies in the face of logic. If the insurance industry was, in fact, interested

in foisting poor quality parts on the American consumer, the last thing they would

do is establish a non-profit, independent, certification organization that fully

complies with generally accepted guidelines for third party certification programs—

and hire consumer advocates to manage it.
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Additionally, I want to point out that some of the most outspoken critics of

the insurance industry, including the Consumer Federation of America, Ralph

Nader's Public Citizen, and Consumer's Union, have gone on record in support of

CAPA and aftermarket parts—quite an unlikely event if there were something

inherently wrong with the insurance industry's initially funding such an organization.

It is clear, ladies and gentlemen, that this legislative effort is a thinly veiled

attempt to provide the car companies with a monopoly on aftermarket parts.

Consumer groups are concerned any time a monopoly is protected, and this

legislation will go a long way to protect car company monopolies. Americans are

not afraid of competition. Nor, I assume, are Wisconsin consumers. Yet, the spirit,

intent and result of this legislation is to kill competition. CAPA Standards offer a

marketplace solution, rather than a legislated one. Again, I urge you to vote for

competition and quality. Vote for consumer's right to protection against a

monopoly. Vote against this bill. Thank you for your time.

F:\WPDATA\CAPA\SPEECHES\WiscTestimony.wpd
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Recently, Mr. Charles Barone, a reporter for ABRN and an operator of a
company called Accident Check, allegedly found a hood that he claims flew open
unexpectedly. He asserts that the hood is CAPA certified. Here are the facts as
accurately as we can determine:

1. The hood was on a car owned by Daniel Dellarova.
2. Mr. Barone discovered it through a collision repair shop by the name of

Dick's Autobody in Fleetwood, PA.
3. No injuries resulted from the event.
4. The dealership from which the original owner purchased the car replaced the

hood when the car was 3 months old.
5. The repair was done in 1988.
6. An insurance claim was not filed for the original repair,

CAPA is concerned whenever anyone has even a potential problem with a
CAPA certified part. For this reason, we vigorously solicit complaints about
problem parts, immediately decertify parts that do not meet our standards and,
unlike car companies, have a recall program designed to remove problem parts
from the marketplace. As a result of this complaint, we have reviewed this part's
complaint and production history as well as current production lots and the part is
in compliance with our standards.

In order to put the issue of this particular hood into perspective, we have
analyzed U.S. Government records regarding OEM hood problems. As the part in
question is over 10 years old, we looked at NHTSA hood recalls during the past
ten years. Here's what we found:

From 1987-1997 the government recalled 2,659,084 vehicles for hood
related problems that could cause the hood to fly open while the vehicle is in
motion.

We agree with Mr. Barone that a problem with any part is serious.
However, in ten years there has been only one reported, albeit questionable,
incident associated with CAPA certified hoods, compared to the 2,659,084 OEM
hood recalls. Given that potentially one million of these OEM hoods have yet to
be checked by the car companies (estimated open recalls), it seems that there is a
very serious problem - but it is with OEM hoods.
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OEM Hood Problems 1987-1997
Manufacturer Ranking

Based on U.S. Department of Transportation Recall Actions

Car Company No. of No. of Recalled 10 Year
Recalls Hood Problems Rank

General Motors

Chrysler
Mercedes
Suzuki

Porsche

8
5
2
1
1
1
1

1,183,617
1,182,637

192,000
44,114
38,229
16,036
2,451

1
2
3
4
5
6
7

OEM Hood Problems 1987-1997
10 Year Detailed History

Based on U.S. Department of Transportation Recall Actions

Car Model Model <*«•»» Number Problem with Recalled Hood
Company Year Vcar R e c a l l e d

Cadillac

Ford

Ford

Mercedes

Dodge

Chevrolet

Chrysler

Lexus

Buick

DeVille

Victoria
Windstar,
Mustang

Mercedes

RAM

Cavalier

LeBaron

ES300

Roadmaster

96

96

96

96

94

92

92

92

91

95

97

97

96

95

91

92

94

91

12,783

125,000

769,000

44,114

175,000

3,212

17,000

16,036

224,588

Does not meet requirements of FMVSS No. 113
"Hood latch systems."
Hood or latch striker can wear or become
detached from the hood.
Tearing of bond between inner and outer door
panels can cause outer panel to fly up during
minor collisions.
Does not meet requirements of FMVSS No, 113
"Hood latch systems."
Secondary hood latch rod can bind on the guide
bracket and prevent engagement of secondary
latch-can cause the hood to fly up
Secondary hood latch not installed properly or
missing.
Hood latch assembly may not have been
properly installed.
Dust or other foreign matter can accumulate,
causing hood not to engage properly.
Secondary hood latch can corrode, causing hood
not to latch properly when closed.
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Company
Model Nwei R^H Number Problem with Recalled Hood

Year Year Recalled

Lincoln

Lincoln

Lincoln

Porsche

GEO

Chevrolet

Chevrolet

Chevrolet

Town Car

Town Car

Town Car

Coupe

Metro

Swift

Beretta

Beretta

Beretta

91

91

91

90

89

89

88
87

87

87

95

95

91

91

93

93

88
91

88

87

142,800

73,837

72,000

2,451

356,097

38,229

12,457
290,408

282,052

2,020

Corrosion of Hood Latch Striker Plate causes
detachment of the plate from the hood assembly
resulting in an unexpected opening of the hood
while vehicle is being driven.
Secondary hood latch may not engage when the
hood is closed. If primary hood latch releases or
is not properly latched, the hood could fly up.
Secondary hood latch may not engage when
hood is closed.
Safety latch may be prevented from locking
properly.
Mislocated attaching spot welds of the hood
striker assembly cause cracks to start on the
hood inner panel.
Mislocated attaching spot welds of the hood
striker assembly cause cracks to start on the
hood inner panel.
Secondary hood latch may not properly engage.
Secondary hood latch assembly may not be
properly adjusted and could become bent.
Secondary hood latch assembly may not have
been properly adjusted resulting in latch
becoming bent.
Loss of skid plate could lead to disengagement
of secondary and primary latches.
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Peter J. Salvatore, Regulatory Coordinator wiimarth
1326 Strawberry Square sandusky
Harrisburg, PA 17120 8

Dear Mr. Salvatore:

We wish to comment upon the proposed changes to regulations found in
Chapter 62, Title 31 of the "Pennsylvania Code", Motor Vehicle Physical Damage
Appraisers, as published in the "Pennsylvania Bulletin" on February 6,1999.

These comments are being filed on behalf of the Pennsylvania Automotive
Recycling Trade Society ("PARTS"), a trade association representing
approximately 400 member businesses who are ih§ responsible, quality automotive
recyclers in Pennsylvania.

Automotive recyclers purchase damaged, abandoned, or used vehicles from
insurance companies or individuals. Recycled vehicles go through a dismantling
process similar to an automotive assembly line running in reverse. The usable,
undamaged recycled OEM parts are removed from vehicles, inspected, tested,
inventoried, and stored for resale. These reusable OEM parts are typically marketed
and sold to body shops, garages, used car dealers and retail customers. Recycled
OEM parts have been factory assembled, and meet the original manufacturer's
specifications.

Accordingly, our industry has an interest in the regulations concerning
independent automotive appraisals.

Our recommendations/comments are as follows:

Printed on '00°o
Representing and Counseling the Automotive Dismantling & Recycling Industry D H Recycled Paper
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I. We have reviewed the definitions of "Aftermarket crash part" and "Non-original
equipment manufacturer ("Non-OEM") aftermarket crash part" in Section 62.1.
Although these definitions appear satisfactory, neither recognizes or addresses the fact
that there are many "Non-OEM" automotive replacement parts not encompassed by
these definitions (&g. rotors, wheels, gas tanks, carburetors, etc.). Many of these parts
may indeed be included in an appraiser's damage report; repairs necessitated by an
accident frequently encompass more than sheet metal parts, but also mechanical,
electric, and electronic parts. Accordingly, we believe it maybe equally important that
the consumer be informed concerning these parts.

Therefore, we recommend for your consideration that either the definition of
"Aftermarket crash part" be modified to encompass all replacement parts or add
definitions for "Aftermarket Mechanical Parts" and "Non-Original equipment
manufacturer ("Non-OEM") aftermarket mechanical part".

II. We recommend adding a definition for: "Recycled Original Equipment
Manufacturer Aftermarket Crash Parts'1 ("Recycled OEM") - An aftermarket crash part
originally made for or by the original manufacturer of a motor vehicle and which has
been utilized as such and later resold."

This establishes a clearer distinction between "Non-OEM" and "OEM" parts, and
clearly acknowledges the fact that there are used OEM parts. We believe it important
that appraisers and consumers understand same.

III. We are opposed to the use of the current second sentence in Section 62.3(b)(3)
which states: "The appraiser may provide the consumer with the names of at least two
repair shops able to perform the repair in accordance with the appraisal."

The clear intent of the Pennsylvania Motor Vehicle Physical Damage Appraiser
Act, the Act of 1972, P.L 1713, No. 367, pursuant to which these regulations are
promulgated, is to not only encourage, but to require independence and integrity among
motor vehicle physical damage appraisers. To allow them to list the names of repair
shops constitutes very strongly implied "steering of consumers" to such listed repair
shops, especially if those repair shops are in any manner directly or indirectly affiliated
with the appraiser.
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As you may be aware, there is a growing system of "direct repair shops' which
are affiliated with insurance companies, either formally or informally through contractual
arrangements. At a bare minimum, there should be a strict prohibition against listing
repair shops with whom the physical damage appraiser or his/her employer has any
direct or indirect relationship. For example, if an appraiser is employed directly or
indirectly by an insurance company, he/she should not be able to list any of the repair
shops that are directly or indirectly affiliated with such insurance company. To do
otherwise, truly violates the statutory stated policy of integrity and independence,
which are the foundation for these Regulations and the law.

It is the Insurance Department's responsibility to assure that an Appraiser is not
only "independent" in title, but in actuality, and to preclude not only actual conflicts of
interest, but any perception of conflict of interest.

IV. We suggest the substitution of the word "manufactured" for "supplied" in Section
62.3(b)(9), which would read, in part: "If the appraisal includes Non-OEM aftermarket
crash parts, a statement that the appraisal has been prepared based on the use of
aftermarket crash parts manufactured by a source other than the manufacturer of the
motor vehicle,..."

The word "supplied" is misleading. OEM parts may be supplied by someone
other than the original manufacturer of the motor vehicle. We do not believe it was
intended, directly or indirectly, to limit the acquisition of new or used OEM parts only
from a manufacturer. The key is to distinguish between "OEM" and "Non-OEM" parts,
not their source of supply.

V. We recommend that additional language be added to Section 62.3(c)(1) as
follows: "If the salvage value of the vehicle being appraised is known or could
reasonably be determined, the appraiser shall advise the consumer in writing of: (a) the
salvage value; (b) the provisions of Section 1117(a) of the Pennsylvania Vehicle
Code requiring the filing of an application for certificate of salvage with
PennDOT: and (c) additional charges for towing services or storage chargeable against
the motor vehicle as of the date of the appraisal."

The consumer should be fully advised of all legal requirements, including the
Motor Vehicle Code requirement that a certificate of salvage must be applied for when
a vehicle is deemed "totaled". This is an area in which consumers normally are not
knowledgeable, and therefore, in the interest of consumer protection, this disclosure
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should be made to the consumer to prevent fraud.

VI. We do not fully understand the logic behind the re-writing of Section 62.3(g),
which now appears as Section 62.3(f). We understand an intent to eliminate sections
which are redundant or restatements of the statutory language, but this "standard" does
not seem to have been applied on a consistent basis, and thus, leaves open to
question the intent as to why some statutory provisions are repeated and some are not.

Further, for the reasons stated in paragraph III above, we believe that this is the
section for re-emphasis of the underlying policy that appraisers must be completely
independent and not traffic in or have an economic affiliation, directly or indirectly, with
any other form of automotive business, including automotive salvage repair facilities,
insurance companies, vehicle or salvage auctions, etc.

VII. Section 62.3(f)(2)(ii) currently reads as follows: "An appraiser authorizing
removal of a motor vehicle to a salvage yard shall inform the salvager in writing that
possession is merely for safekeeping purposes and that the salvager does not have an
ownership right to the motor vehicle, its parts or accessories, until a certificate of title is
received indicating that ownership has been transferred." (Emphasis added).

The terms "salvage yard" and "salvager" are outdated terms deleted from other
Pennsylvania statutory language, and not reflective of the current state of our industry.
We suggest three alternative terms for the term "salvage yard", specifically, either:
"Vehicle salvage dealer" or "Vehicle salvage dealer business" O£ "Automotive
dismantling and recycling business". Definitions for same are contained in Section
1337 of Title 75 of the Pennsylvania Vehicle Code and Section 2719.2 of the
Pennsylvania Highway Beautification Act,

Further, the term "or salvage certificate" should be inserted in the last line to
reflect the reality that either ownership document (certificate of title or salvage
certificate) may be received for a vehicle, depending upon its condition and/or
valuation.

Accordingly, Section 62.3(f)(2)(ii) would read as follows: "An appraiser
authorizing removal of a motor vehicle to a vehicle salvage dealer (or vehicle salvage
dealer business or automotive dismantling and recycling business) shall inform the
dealer (or business owner or authorized representative, or automotive recycled in
writing that possession is merely for safekeeping purposes and that the vehicle salvage
dealer (or vehicle salvage dealer business or automotive dismantling and recycling
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business) does not have an ownership right to the motor vehicle, its parts or
accessories, until a certificate of title or salvage is received indicating that ownership
has been transferred.".

Thank you for allowing our industry to comment upon these proposed
regulations. We regret that our industry was not initially contacted by the Department
prior to the writing of the regulations "regarding issues arising out of the existing
regulations" as noted in the preamble to your proposed regulations,. We trust that our
comments and suggestions are given the same consideration as other affected parties.

Yours truly,

Jeff A. McNelly
President/CEO

cc: PA Senate Banking and Insurance Committee
PA House Insurance Committee
PA Independent Regulatory Review Commission

:94082
Hard Copy - U.S. Mail


