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EIGHTH BIENNIAL REPORT OF THE 
ATTORNEY GENERAL OF IOWA 

To the Honorable B. F. Om-roll, 
Governor of Iowa : 

STATE OF IOWA, 
DEPARTMENT OF JUSTICE, 

Des Moines. 

In compliance with the provisions of our statute relative thereto, 
I have the honor to submit herewith a report of the business trans
acted in the Department of Justice during the years 1909 and 1910. 

At the beginning of the past term there were pending in this 
department 107 cases, 32 of which were criminal pending on appeal 
in the supreme court, and 75 were civil cases. Of the numL~r so 
pending 32 criminal cases and 33 civil cases have been disposed 
of, leaving still pending at this time 42 of the civil cases. 

Since the ending of the preceding term the criminal cases ap
pealed to the supreme court together with such cases commenced 
originally by this department number 115, and the civil cases com
menced during the same period number 43, making a total of 158 
cases entered on the docket of this department during the two 
years, of which number 78 criminal cases and 13 civil cases have 
been disposed of, leaving still pending at this time of the new cases 
30 civil and 37 criminal, or a total of 67 cases, which, together 
with the 42 cases on the docket prior to January 1, 1909, and 
which are still pending, make a total of 109 cases pending on our 
docket at this time, a complete list of which, as well as a list of 
all of the cases disposed of during the term with a brief history of 
the questions involved in the more important ones, will be attached 
to this report to be included _in the printed volume under proper 
divisions. 

During the term 81 official written opmwns have been given 
upon request from members of the general assembly, the governor, 
and the heads of the several state departments. In addition to these 
written opinions the department has furnished several hundred let
ter opinions in response to inquiries from city and county officers. 
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and in many cases private persons. These letter opinions, of course, 
were not official in any sense, and in giving them we simply fol
lowed a custom that has grown up in the department. 

During the term L have received from the clerk of the United 
States court in advance costs refunded the snm of $11.65, and in 
attorney fees allowed the state in American Linseed Company v.s. 
W1·ight, $20.00, all of which has J;>een turned over to the state 
treasurer and his receipt taken thercfor. 

In addition to the above this department has succeeded in secur
ing the payment to the state in fees that had been long past due, 
in round numbers, $100,QOO during the past two years, and 1luring 
the four years of my service in the department about $125,000.00, 
a very large part of which was for filing fees due from foreign 
corporations under section 16:37 of the code and amendments 
thento. 

In attempting to make these collections and others that were 
due, the constitutionality and validity of section 1687 was seriously 
qnestioncd, and to test this question three snits were bron\!"ht, one 
against the Barber Asphalt Paving Company, one against the 
·western Union Telegraph Company and one against the Center
ville I;ight & Traction Company, the latter of which was set
tled, the defendant paying the filing fee and the .costs of the action. 

Shortly after these actions were begun the department was ad
vised that similar actions under a statute mnch like our" had been 
trit>d in the courts of Kansrts, the statute held valid. and ap
peals taken to the United States supreme court. That conrt after 
full ]waring, in a decision hanclrd down ,January 17. 1910, anc1 
reported in Vol. ~1 6 U. S. R. 1. held the Kansas sbatute mwon
stitutional on the ground that the provision of the la'v req ui1 ing 
the telegraph company to pay a filing fee measured by a per ecnt 
of a1l its capital operated as a burden and tax on the int ~rstnte 
business of thr company in violation of the commerce elm;:~·~ of 
the constitution. and reversed the Kansas court. 

While there is perhaps enough difference between the KrllJsas 
statute and ours to make it possib!e for us to stay in court with 
these cases, still I am convinced that in the end our statutr ,vill 
be held unconstitutional. For this reason these cases hav,~ been 

- dismissed, and I join with Secretary of State W. C. Haywarc: in 
the suggestion that the statute be amended. 

The thirty-third general assembly passed several acts which had 
for their purpose the making, working and improvement of the 
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roads and highways of the state, the destruction of weeds and the 
promotion of more uniform and efficient methods of road work in 
each county. 

Sometime after these several provisions became effective Mr. Thos. 
H. McDonald, Iowa's very efficient and industrious highway en· 
gineer, called this department's attention to the fact that little 
attention was being given to that part of these acts which applied 
to road improvement, and especially that part of the law which 
enjoined upon township trustees the duty of providing for 
road dragging. In response to :Mr. MacDonald's suggestions and 
request a letter was prepared and mailed to every county attor
ney in the state calling attention to the enactment of these laws, 
and asking for earnest co-operation in their vigorous enforcement. 
Almost without exception the county attorneys responded not only 
promptly but enthusiastically, and within a month after the let
ters were mailed out schools of instruction in road work under 
chapter 96, acts of the Thirty-third General Assembly, were being 
held in nearly every county in the state. At these meetings tm~n
ship trustees and road supervisors were fully advised as to tl!e1r 
duties and their responsibility for road and bridge condition:-; in 
their several districts, and as a result of this movement, helped as 
it was by the press and public spirited citizens in every part of: 
the state, the road dragging for the year 1910 exceeded by many 
thousands of miles that of 1909, more miles of road drainage ~nd 
more miles of weed destruction along the highways was a:::com
plished than ever before, and for the first time in the history of 
the state Iowa roads are receiving favorable mention thnmghout 
the country. · It must be remembered, however, thdt the year 1910 
was an 1musrwlly favorable year for road making in Imva and it 
will not be either wise or safe to count upon many .seasons such 
as we luwe bad during the past year. To secure and maintain 
anything like permanent good roads in Iowa the whole system 
will have to be remodeled, and it is to be hoped the incoming legis
lature will give this subject the immediate attention its importance 
demands. 

Under chapter 108, acts of the Thirty-second General Assembly, 
enjoining upon the board of railroad commissioners the duty under 
certain circumstances to prosecute actions against common car
riers before the interstate commerce commission, we have com
menced thirteen cases, entitled as follows: 
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Board of Railroad Commissioners of Iowa vs. Illinois Central 
Railroad Company, et al. 

Corn Belt Meat Producers' Association, Complainant, Board of 
Railroad Commiss,ioners of Iowa, Intervener, vs. Chicago, Bur
lington & Quincy Railroad Company, et al. 

State of Oklahoma, Complainant, Board of Railroad Commission
ers of Iowa, Intervener, vs. Pullman Company, et al. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. The Chi-

,~ cago & Northwestern Railway Cgmpany. 
State of Iowa, ex rel., H. W. Byers, Attorney General, Board ot 

Railroad Commissioners of Iowa, complainants, vs. The Chicago, 
Milwaukee & St. Paul Railroad Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. The Great 
Western Railroad Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. The Iowa 
Central Railway Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. The Illinois 
Central Railroad Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, complainants, vs. The Chicago, 
Rock Island & Pacific Railroad Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board ot 
Railroad Commissioners of Iowa, complainants, vs. The Chicago, 
St. Paul, Minneapolis & Omaha Railway Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. Atchison, 
Topeka & Santa Fe Railway Company, et al. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. Chicago, 
Burlington & Quincy Railroad Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Rai,lToad Commisioners of Iowa, Complainants, vs. New York 
Central & Hudson River RailTOad Company. 

In the first of these cases the original complaint was made by 
John R. Waller of Dubuque, and the relief demanded before the 
interstate commerce commission is the reduction of the charge 
made by the defendant company for hauling passengers across 
the bridge at Dubuque. The evidence in the case was taken at 
Dubuque ~efore Commissioner Clark, and the final arguments made 
to the full commission at Washington and the case fully sub
mitted in May, 1909; no decision, however, has as yet been made 
by the interstate commerce commission. 

In the second case the original complaint to the interstate com-
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merce commission was made by the Corn Belt Meat Producers' 
Association of Iowa, and the relief asked was a re-adjustment and 
reduction of the live stock rates charged by the defendant company 
on Iowa shipments, and while the case was pending before the 
commission on an application for rehearing the Corn Belt Meat 
Producers' Association of Iowa requested the board of railroad com
missioners of Iowa to intervene on the part of the state. In re
sponse to this request petition of intervention was filed by this 
department, and several trips made to Chicago where additional 
evidence was taken before Commissioner Prouty, and in January, 
1910, I went to Washington with Clifford Thorne, attorney for 
the Corn Belt Meat Producers' Association, at which time the 
case was argued orally and submitted to the commission, and later 
on decision was rendered granting substantially the relief asked 
by the complainants. 

In the case against the Pullman company the original complaint 
was filed with the interstate commerce commission on behalf of 
the state of Oklahoma, and the relief asked was the reduction in 
the rates charged by the Pullman company for sleeping car berths. 
Upon the request of the railroad commissioners of this state this 
department prepared and filed in said case a petition of inter
vention asking substantially the same relief as the state of Okla
homa is seeking. In November this year notice was given by the 
commission that evidence in the case would be taken at Chicago. 
On the date fixed for the hearing Commissioners Lane and Clark 
were present; several of the states were represented by their re
spective attorneys general or their assistants, and Mr. John Fletcher 
of this department was present to look after the interests of this 
state. However, before the hearing had proceeded very far the 
defendant company, through its counsel, presented a proposition 
offering to make a substantial reduction in sleeping car rates 
throughout the country. The offer of the company was of such a 
character that the commissioners deemed it advisable to take the 
matter up with the whole commission before proceeding further 
in the case. 

The next ten cases have been consolidated and entered upon 
the docket of the interstate commerce commission under No. 3464 
and No. 3465. In these cases it is charged that certain tariffs and 
charges which are exacted by the defendants for the transportation 
of property and merchandise in and out of Iowa are unjust, un
reasonable and unlawful, and in their operation discriminate against 
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the cities and towns and places in the interior of Iowa, and per
sons engaged in business therein. That such rates and charges are 
unfairly discriminatory, unduly preferential and grossly excessive 
as compared ·with the rates charged by the defendants for trans
porting property and merchandise to cities located on the Missouri 
river and places located on or near to or east of the Mississippi 
river, and the relief asked is a re-adjustment of such rates and 
charges to the end that no undue preference or advantage be given 
to the cities and towns either on or across the borders of the state; 
in other words, that the discrimination, preference and advantage 
l'omplained of be discontinued. The defenedants have all answered 
the complaint but no time for hearing has been fixed by the com
mission, and it is not likely that they will be taken up now until 
some time in March or April. 

In addition to the above cases the department has been called 
upon during the last two years to defend many of the laws of the 
state in actions brought to test their validity, some of the more 
important of which follow: 

Two cases by the 1Vestern Union Telegraph Company v. E. P. 
Carroll, Atlditor of State, et al. These cases were eomme11ced in 
1903, and were both injunction suits in which the plaintiff com
pany secured temporary writs of injunction enjoining the executive 
council from certifying out to the several counties of the state tax 
levies against the property of the plaintiff company. Both of these 
cases were disposed of during the iJast year and the tax v·hich 
amounted to many thousands of dollars hfls hem levied aud col
l<cte(L 

State of Iowa, ex rel Chas. W. Jhlllan, Attorney General v. J. N. 
Jones, Mnrshall D<mta! Mantt[acturing Corwpmn_:, d al. This ac
tion w.11;' brought in l90G to reo:trc1in the defend.ani:s from draining 
Goose Lake, a body of water in Greene county, Iowa, covering 
about 700 acres of land. The defendants claimed the right to 
drain the lake under title from Green-e county; the state, however, 
contended that the body of water is a meandered lake and held 
by the state of Iowa in trust for the use and benefit of the people. 
Decree was entered by the district court in favor .of the state, 
which decree was later affirmed by the supreme court in an opin
ion filed on the 2d day of July, 1909, and the cause is now pending 
on appeal in the supreme court of the United States. We regard 
the case one of unusual importance because involved in it is the 
question of the right of the state to own and control in her sev-
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ereign capacity all of the meandered non-navigable lakes of the 
state. 

Standard Stock Food Company v. H. R. Wright, State Food and 
Dairy Commissioner. This action was commenced in the circuit 
court of the United States for the southern district, central di
vision of Iowa in July, 1907. The relief asked was an injunction 
restraining the food and dairy commissioner from· enforcing the 
provisions of the stock food law passed by the Thirty-second Gen
eral Assembly, the plaintiff claiming that the law was unconstitu
tional. The case was decided in favor of the state, the law held 
constitutional, and up to this time the food and dairy commissioner 
has collected in fees under this act the sum of $37,475.39. 

Samuel Carr e·t al. v. ()has. H. Hannan, et al., and five others: 
These cases were commenced several years ago and involve the 

title to a large tract of land in what is called East Omaha or cut
off; they are known as the river bed cases. The evidence in all 
of them was taken at Omaha and decision was rendered by Judge 
McPherson against the state; appeal was taken to the United 
States circuit court of appeals and the cases were fully argued 
in that court in May, 1909,. but np to this time no decision has 
been handed down by that court. 

W. 1\'. llforrmc v. In Re Estate of George Wells, deceased. This 
action was brought to recover collateral inheritance tax upon 
$200,000 which was paid out of the estate to one set of the Wells 
heirs in settlement of their claims against the estate. The dcfens~~ 
claimed the amount thus paid as a compromise amounted to a 
debt against the estate, and hence, was not subject to the col
lateral inheritance tax. The question raised had never been passed 
upon by our court. The district court decided the case in favor 
of the state. and on appeal to the supreme court the judgment 
below was affirmed and the full amount of $10,000 has since been 
paid into the state treasury. 

F. Jl.!. Hubbell, et al v. Lafayette Higgins, State Hotel Inspector. 

In this· case the validity of chapter 68, acts of the thirty-third 
general assembly, known as the hotel law, was involved. The 
case was tried in the district court of Polk county and the act held 
unconstitutional. An appeal was taken by this department to the 
supreme court where the decision of the lower court was reversed 
and the act held valid. The case is now on the way to the supreme 
court of the United States. 
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McClintock v. Cedar Rapids & Iowa City Railway & Light Com
pany. In this case the validity of the so-called two-cent fare law 
is involved. The case is pending in the United States circuit court, 
and not yet assigned for hearing. 

State of Iowa, ex rel H. W. Byers, Attorney General v. Chicago, 
Milwaukee & St. Paul Railway Company. This action was brought 
originally by the Clark Coal and Coke Company of Davenport 
against the Chicago, Milwaukee & St. Paul Railway company be
fore the railroad commissioners of Iowa to compel the defendant 
company to accept coal in cars other than their own and re-ship 
it over their line. The case was heard by the board and after full 
hearing an order was issued granting the relief asked by the Clark 
Coal & Coke Company; the defendant railroad company, however, 
refused to comply with the order of the railroad commissioners 
and this action was brought in the name of the state in the district 
court of Polk county in which a mandatory injunction was asked 
directing and compelling the defendant railroad company to com
ply with the orders of the board of railroad commissioners of 
Iowa. After hearing, the court granted the injunction as prayed 
and the defendant company appealed to the supreme court and 
the case is now pending in that court. The railroad company, 
however, pending appeal, is complying with the injunction 
issued by the Polk county court. The importance of this case lies 
in the fact that a question is involved which has been the subject 
of controversy in this state for years and the settlement of which 
is important to every shipper and common carrier in Iowa. 

Frank A. Macomber v. Alva A. Nicholson, et al. This is an 
action pending in the United States circuit court for the southern 
district of Iowa, Central division, in which the constitutionality and 
validity of the so-called mulct law and other statutes affecting 
the sale of intoxicating liquors is assailed, and an injunction asked 
against certain officials restraining them from the enforcement of 
these laws. There are several of the cases and they were all pre
sented to Judge McPherson, who handed down a decision holding 
against the plaintiff on every point and sustaining the constitution
ality of the law. An appeal followed to the United States supreme 
court where application was made to one of the associate justices 
fo·r stay of proceedings pending appeal. This application was de
nied and it has been renewed to the full bench to be heard sometime 
in the immediate future. 
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Old ColonJJ Trust Company v. Fort Dodge, Des Moines & 
Southern Railway Company, State of Iowa, Intervener. The de
fendant company is in the hands of a receiver appointed by the 
United States circuit court. ,The service on part of the line has 
been irregular and inadequate, and as reported was about to be 
abandoned. On complaint of citizens living on the line and at 
the request of the railroad commissioners this department filed in 
said court a petition of intervention on the part of the state seek
ing to compel the company to furnish proper service upon the 
part of the line rderred to. An examiner has been appointed to 
take testimony. The interesting question involved in the case is as 
to how far the power of the court may be exercised in compelling 
a common carrier to operate its trains over that part of its lines 
on which the business furnished is not sufficient to compensate the 
company for its service. 

Iowa State Manufacturers' Association, Complainant, vs. Adams 
Express Company, et al. 

E. B. Higley Company, et al., Complainants, vs. Wells Fargo re 
Company Express and the United States Express Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Complain
ant, vs. The Adams Express Company, et al. 

These cases were all brought before the board of railroad com
missioners and consolidated under their number C12. On Feb
ruary 20, 1908, the Iowa State Manufacturers' Association filed 
with the board of railroad commissioners a complaint against the 
several express companies doing business in Iowa, in which it was 
charged that the express rates exacted by the express companies 
in this state were excessive, unreasonable and extortionate, and 
in many cases discriminatory, and asked that the matter be in
vestigated by the board of railroad commissioners and a general 
overhauling not only of the rates but of the schedules and classifi
cations be had and a general reduction be made. 

At about the same time the E. B. Higley Company of Mason 
City and the Andrew \Vood Company of Rockwell City, filed com
plaints with the board asking for the establishment of a schedule 
of just, reasonable and maximum joint rates on shipments by ex
press. On the 9th day of September, 1910, complaint was filed by 
the attorney general urging substantially the same relief sought 
by the foregoing complainants. Testimony was taken, arguments 
made on both sides and the matter is now pending before the 
board for decision. 
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This case in many respects is the most important one in which 
this department has interested itself during the two terms of the 
present attorney general. If the final decision should be in favor 
of the complainants and the reduction made for which we have 
earnestly contended, it will result in a saving to the people of 
Iowa of many hundred thousands of dollars every year. 

On the criminal side of the docket a number of important cases 
have been before the department during the term, among which 
might be mentioned the following: 

State of Iowa v. CarsonJ in which the fish and game law of the 
state was involved. 

State of Iowa v. Holton, Gray & Company. In this case the 
defendant was convicted on a charge of selling misbranded linseed 
oil. They appealed to the supreme court and assailed the consti
tutionality of chapter 131, acts of the Thirty-second General As
sembly, which prohibits the sale in this state of any flax seed or 
linseed oil unless the same answers certain chemical tests, and un
less these oils when sold are sold under their true name. The su
preme court in a well written opinion, upheld the law and sus
tained the conviction of the defendant company. 

State of Iowa v. Standard Oil Company of Indiana. In this 
case the defendant was indicted by the grand jury of Lyon county 
for a violation of chapter 169, acts of the 31st general assembly, 
which act has come to be known as the ''anti or unfair discrimina
tion act.'' The defendant was charged with selling gasoline at a 
lower rate in one town than was charged for the same product in a 
near by town, making allowance for the difference in cost of trans
portation, and that said lower rate was made for the purpose of 
destroying the business of a competitor and creating a monopoly. 
The defendant demurred to the indictment raising numerous ques
tions involving the constitutionality of the law. The demurrer 
was sustained by the lower court and the cause is now pending in 
the supreme court on the appeal of the state. 

In addition to these cases the following table shows the number 
of cases submitted to the supreme court during the last four years, 
and the nature of the crime involved in each case. 

Murder ..................................................... 28 
Assault with intent to commit murder . . . . . . . . . . . . . . . . . . . . 2 
Breaking and entering ..................................... 12 
Larceny .................................................... 16 
Burglary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . !1 
Adultery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 
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Seduction 5 
Assault with intent to commit rape. . . . . . . . . . . . . . . . . . . . . . . . . . . 16 
Rape ....................................................... 18 
Uttering a forged instrument ................................ 10 
Perjury . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Keeping a nuisance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 
Conspiracy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Prostitution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Robbery ..................................................... 3 
Incest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Possession of burglar tools . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Burning timber of another....... . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Erp.bezzlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Illegal practice of medicine. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Making false entries . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Receiving stolen property . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Keeping a gambling house. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Assisting a prisoner to escape. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Exposing a child . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Violating the pharmacy law. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Assault with intent to do great bodily injury ................... 2 
Obtaining money under false pretenses. . . . . . . . . . . . . . . . . . . . . . . 2 
Receiving money unlawfully as township trustee. . . . . . . . . . . . . 1 
Leasing property for the purpose of prostitution. . . . . . . . . . . . . 7 
Unlawful distribution of liquor.... . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Libel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Malicious killing of domestic animals . . . . . . . . . . . . . . . . . . . . . . 1 
Appeal from order denying transcript . . . . . . . . . . . . . . . . . . . . 3 
Throwing at a train . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Sodomy . . . . . . . . . . . . . . . . . . . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Enticing for the purpose of prostitution . . . . . . . . . . . . . . . . . . . . 1 
Keeping house of ·ill-fame . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Resorting to a hotel for the purpose of lewdness. . . . . . . . . . . . . 1 
Lewd acts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Violation of the pure food acts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Violation of the plumbing ordinance . . . . . . . . . . . . . . . . . . . . . . . 1 
Enticing to house of ill-fame . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Attempt to procure abortion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Malicious injury to building ............................... . 
Illegal soliciting and sale of liquor ...................... . 
Unfair discrimination ........ :. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Inebriety . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Cheating by false pretenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Forcible defilement .............................. .'. . . . . . . . . 1 
Exposing for sale and selling misbranded Adulterated Oil. . . . 1 
Violation of the game law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Illegal practice of Veterinary Surgery . . . . . . . . . . . . . . . . . . . . . 1 
Illegal transportation of intoxicating liquors . . . . . . . . . . . . . . . . 1 
Failing to provide for live stock . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
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There were 11 cases in which the lower court imposed a penalty 
of life imprisonment, 9 for murder and 2 for rape, and one case 
in which the death penalty was imposed. The judgment in all 
of these cases met with the approval of the supreme court. 

During the last four years the appeals to the supreme court in 
the criminal cases were 80 less than during the preceding fo'br 
years, a falling off in this class of appeals of 27.7%, and of the 
number so appealed the judgment of the lower court was affirmed 
in a little over 80% of the cases. 

In my former biennial report I ventured to suggest the enact
ment by the legislature of certain amendments to the laws of the 
state providing for a better enforcement of the criminal laws, 
and especially the law affecting the operation of saloons, gam
bling houses and houses of ill-fame. I urged among other things: 

That the Governor be given power to remove certain law enforc
ing officers upon proper complaint. 

A re-organization of the Attorney General's department giving 
to that officer the right to appear in the district court and be
fore the grand jury of the several counties in matters pending 
of sufficient importance to justify such appearance. 

To give to the Attorney General's department sufficient help to 
properly transact the business of the department, with salaries 
high enough to secure the best possible service. 

A general revision of the 11\WS covering criminal practice and 
procedure. 

To further carry out the suggestions made in that report, and 
as a part of the plan that had been worked out in this department 
for the better enforcement of all the laws of the state, I directed 
the drafting of four bills, viz. : 

A bill relating to the powers and duties of the Sheriff and his 
deputy. 

A bill making it the duty, among other things, of the county at
torney to diligently enforce or cause to be enforced in his 
county all of the laws of the state, actions for a violation of 
which may be commenced or prosecuted in the name of the 
State of Iowa or by him as County Attorney, except such laws 
the enforcement of which is exclusively enjoined upon others 
by the statute. 

A bill providing for the re-organization of the Attorney General's 
department. 

A bill empowering the Governor to remove certain officers for 
misfeasance, malfeasance or nonfeasance in office. 

Senator George Cosson, who was then acting as special counsel 
in this department, and who was at the preceding election elected 
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to the senate, at my request introdu~ed these bills in the senate, 
and after some modification and changes the bills were all passed, 
signed by your excellency, two of them, the bill for the removal 
of officers and the bill re-organizing the attorney general's depart
ment, became effective the first in March, 1909, the other in April 
of the same year; the other two bills relating to the duties of 
sheriffs and county attorneys became effective on the 4th day o~ 
July of the same year. 

We cannot resist the temptation at this point to state what is 
the truth, and what will be fully shown by the record as we un
fold it in this report, and that is that the passage and operation 
of these laws has placed Iowa in the very front in the matter of 
civic righteousness and moral cleanliness. The good that has 
flown from them in cleaner towns and cities, in money saved to the 
needy, in boys and girls turned from the haunts of vice into the 
paths of virtue and rectitude, in making sober and industrious 
husbands and fathers, in making homes happy and inspiring re
spect for law and order, is so immeasurably great that no matter 
what may come to us in the future we will never .cease being 
grateful for the opportunity we have had to take even a small 
part in this great work. 

The record is a source of pride to every one in this department 
as we know it must be to the members of the general assembly who 
assisted in the passage of these bills, and as it will be to the 
people generally when they realize fully. what has been accom
plished for the real and lasting good of the state. 

Prior to the passage of these laws the law regulating the sale 
of intoxicating liquors was being openly violated every day and 
nearly everywhere in the state. In many places saloons were run
ning on Sunday and in many cities, cities that boasted of the num
ber of their churches and the size and excellency of their schools, 
the right to take at the gambling table the money that was needed 
in the home, and the privilege to rob young and old of their char
acter and their virtue in the bawdy houses, was sold at so much 
a month, and so-called good men in many places were taking profit 
out of vice unashamed and unafraid, and court expenses and 
crime were on the increase; while today the liquor laws are quite 
generally observed, no saloons are operated in any of the cities 
in Iowa on Sunday, the open gambling house has gone-let us hope 
never to return, the red light district has been turned into a 
district of modest homes, vice is being put to rout everywhere 
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in the state, court expenses are diminishing and m most of the 
.counties of the state crime is decreasing. 

Under the sheriff and county attorney acts most of the saloon 
drug stores in the state have been put out of b~siness, the liquor 
solicitors in dry counties driven out of the state, the boot-leggers' 
business made so dangerous and unprofitable that that individual 
i~ making his last stand-his only support now being the laws of 
the federal government. 

Under the bill re-organizing the attorney general's department 
more good has been accomplished in cultivating respect for the 
law and obedience to its mandates than could have been accom
plished in a life time under the old system. 

Shortly after this act became effective }Ir. ,T. I. J.\Iyerly, post
master of Des ::\Ioines, brought to this office one of the seeret offi
cers of the government and introduced him as one of the inspectors 
of the postal department. This officer called our attention to the 
operation of a gang of thieves with headquarters at Council Bluffs. 
He had with him the evidence to show that men were being fleeced 
out of thousands of dollars every day, and some of the evidence 
indicated. that this colossal gang of swindlers were operating with 
the knowledge of the local officers of that city, and this officer of 
the government stated that it was his belief that these officers not 
only had knowledge of what was going on but that they were 
actively protecting the gang. These swindlers were operating under 
the leadership of one ,T. C. l\Iaybray. and the inspector informed 
ns that he was directed by his. superior to secnre the co-operation 
if possible, of this office in the indictment and prosecution of the 
members of this gang. \Ve rendered such assistance as was pos
sible at that time, and later on a dozen or more members of the 
gang were indicted in both the state and federal courts. 

Among other members of the gang was one John R. Dobbins who 
had been indicted for swindling one Ballew of l\Iissonri ont cf 
$30,000. The appearance of the attorney general was entered in 
this case with the county attorney of Pottawattamie county, and 
just before the case was to be called for trial a letter was rereived 
at this office from one of the attorneys of the drpartment of justice 
of the government of the United States in which. among other 
things, he said: ''I understand that the case of the State of I Olk'a 

v. John R. Dobbins, indicted in connection with the J\faybray 
swindles at Council Bluffs, comes on for trial next ·Monday. I 
wish very much that you could in person be present at and assist 
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m the trial * * * * * I would regret very much to see 
an acquittal m these cases on account of the influence it would 
have on the trial of the cases in the federal court set for December 
7th. This is the most colossal gang of swindlers that has been un
earthed in this country for many years, and it behooves us as offi
cers of the law to make every exertion to secure convictions. The 
case is going to be def~nded by able and resourceful lav,·yers * 

* * ~• There is a suspicion very largely prevalent-! do not 
know how much foundation there is for it-that the county attor
ney and the city government of Council Bluffs were to some ex
tent under the control of these Rwindlers while they were there, 
and under such circumstances I deem it exceedingly important 
that you should oversee this trial." 

Dobbins was tried, convicted and sentenced to a term of five 
years in the penitentiary. His case iR now pending on appeal in 
the supreme court. 

Later the attorney general assisted in the trial of another member 
of this gang by the name of Scott. In this case there was an 
acquittal. 

Later l\Iaybray and eight or ten of his gang were tried in the 
federal conrt, all convicted and are now serving time in the peni
tentiary ilt Fort I1eavenworth. 

In addition to this matter the attorney general and his assist
ants have ap'peared befor~ grand juries in several of the counties 
and have rendered valuable assistance in uncovering graft and 
frauds that were being practiced in public affairs. 

The removal law, ho"·ever, is the cap-sheaf of this whole system 
of law enforcement laws, and under it seed has been sown that 
will ripen into a glorious harvest for obedience to law, for morality 
and for decency and efficiency in public office. · 

Almost immediately after this law went into effect complaint 
was made to this department about the conduct of the mayor of 
Marengo. Accompanying the complaint was the affidavits of nu
merous citizens of that city charging the mayor with intoxication. 
and demanding that proceedings be commenced for his removal. 
The county attorney with the advice and assistance of this de
partment instituted proceedings against the mayor and the case 
was tried and submitted to Judge Preston of the sixth district, 
and substantially every allegation of the petition found to be true. 
An order of removal was made; the case was appealed, the con
stitutionality of the law assailed upon every ground imaginable, 
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and after an extended imd able argument by defendant's counsel, 
the case was decided by the supreme court, the law held to be 
sound upon every point urged against it; thus for the first time 
in Iowa notice was served that in this state the dignity and effi
ciency required in the public service demanded sober men. 

Prior to the trial of the Maybray cases at Council Bluffs, and al
most continuously thereafter until some ti~e in March complaints 
were pouring into this office charging misconduct and failure in 
the performance of duty on the part of the chief of police of that 
city. .These complaints culminated early in March in the following 
communication: 

"To Honorable H. W. Byers, 
Attorney General of the State of Iowa. 

The undersigned persons who are residents and citizens of 
Council Bluffs and interested in the prosperity, morals and wel
fare of the said city of Council Bluffs, state to you that upon in
formation, we have reason to believe and do believe that George 
H. Richmond, as chief of police of said city, bas been wilfully 
and knowingly negligent in the discharge of his duties in the 
office of chief of police, in that he has wilfully and knowingly 
neglected and failed to enforce the laws and ordinances in re
gard to pool halls and allowing minors to frequent the same; in 
that he has wilfully and knowingly failed to enforce the law in 
regard to the illegal sales of intoxicating liquors; in that he has 
wilfully and knowingly failed to enforce the laws in regard to 
prostitution and vice; in that he has wilfully and knowingly 
failed to enforce the laws in regard to gambling and gambling 
devices. 

We therefore ask that you in your official capacity as Attorney 
General of the State of Iowa, proceed against the said George H. 
Richmond as provided by law with a view of removing him from 
the office he holds and the duties of which he fails to discharge." 

Complaint signed by five of the leading business and professional 
men of Council Bluffs among whom was the president of the law 
enforcement league. 

In response to this demand this department sent l\Ir. John 
Fletcher to Council Bluffs for the purpose of ascertaining the 
exact condition. His report was of such a character that petition 
was immediately filed for the removal of George H. Richmond, 
chief of police of that city, and, notwithstanding the most des
perate and persistent effort was made to prevent the removal of 
this officer the evidence was so overwhelming and convincing that 
the court found, among other things, that during the greater part 
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of the time said Richmond held the office of marshal and chief of 
police of the city of Council Bluffs : 

"Saloons, gambling houses and houses of ill-fame have existed 
and operated within the limits of said city in violation of the 
laws of the State of Iowa and the ordinances of said city that the 
saloons were allowed to run and do business at all hours of the 
night and on Sundays, and without complying with the mulct 
law in several important particulars not named and without 
any interference from this department or the police force under 
his authority. That several well known gambling houses were 
permitted to operate upon the principal streets of said city under 
a plan by which each proprietor paid $250.00 monthly to this 
department. * * * 

"That houses of prostitution have at all times been permitted 
to operate upon the principle streets of said city under arrange
ments of different kinds whereby each keeper of such houses 
paid a certain amount monthly for herself and for each female 
inmate thereof, such sums being usually $12.00, for each mistress 
and $6.00 each month for each inmate, which sums of money 
came into the hands of this department and all on the under
standing that such place would not be molested by the police as 
long as such payments were kept up. That all of such money 
was kept bY the defendant, usually deposited in the bank in his 
private name until the end' of the month when such sums were 
by him turned over to the city clerk and not to the city treas· 
urer. 

"The court further finds, that the ordinances of said city de
clare keepers and inmates of houses of ill-fame and all persons 
having the reputation and character of being gamblers to be va
grants, but none of the gamblers or proprietors of gambling 
houses were arested, and all the vagrants named in such ordi
nances were allowed to go free and ply their vocations without 
interference from the defendant or his police force, provided 

only, the women and the gambling proprietors paid their monthly 
stipend under whatever name and pretext it was paid." 

There was much more in the decree but enough has been quoted 
to show how necessary it was that some legislation be had to make 
such conditions in a state like Io·wa impossible, and how just and 
proper it was for this judge to remove Chief Richmond. 

After this proceeding at Council Bluffs affidavits were filed with 
your excellency by citizens of Ottumwa charging the mayor of 
that city with misconduct and asking for his removal. Upon your 
direction this department investigated that case, filed petition and 
upon the showing made the mayor was removed for failure to per
form the duties of his office and intoxicatio,n. 
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So far as we know there were but three other cases commenced 
under this rem'oval law ; one at Kellogg against the mayor for in
toxication, the case, however, was not tried as the mayor resigned 
before hearing was had; one in Sioux county against the county 
attorney which was brought by local parties against our judgment 
and advice and in which the county attorney was vindicated; and 
one in Union county against the marshal, as we are informed, and 
for which there was no substantial ground. 

Prior to the prosecution by this department of the cases at 
Marengo, Council Bluffs and Ottumwa we were receiving almost 
daily complaints from some of the cities charging misconduct to 
local officers. Since these trials, as I now remember it, we have 
not had a single complaint from the cities, not even the so-called 
river cities, and I am sure that the conditions that existed in Coun
eil Bluffs, and other cities of Iowa, prior to the trial of the Rich
mond case cannot now be found to exist in a single city in this 
state. 

All this has been brought about under the removal law ·without 
harm to any innocent man or legitimate business; surely no good 
citizen anywhere with knowledge will lend further respectability 
to the effort that is being made in' some quarters to discredit it. 

Now to sum up the general effect of these laws throughout the 
state. 

On September 30, 1906, just prior to the beginning of our first 
term, there were 43 counties in the state in which the mulct law 
was in operation, 240 cities and towns with 1770 saloons. 

September 30, 1908, there were 40 counties, 2HJ cities and towns 
with 1612 saloons. 

September 30, 1910, there were 37 counties, 208 cities and towns 
with 1262 saloons; and the number at this time we do not believe 
will exceed 1200 saloons, and after July next when new petitions 
of consent are required to be on file the number of counties operat
ing under the mulct law, in my judgment, will be reduced nearly 
if not quite half, and under the operation of the l\Ioon law when 
properly interpretated there wi.ll not be to exceed 700 saloons in 
the whole state. 

On December 31, 1908, there were in use in the state 599 drug
gists permits to sell liquor; today there are not to exceed 400, a 
decrease in two years of nearly 200, and our reports show that 
there is less boot-legging carried on in the so-called dry counties 
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than ever before, all of which shows a steady and certain advance 
toward the ideal or "no saloon" condition. 

Good men may and do differ as to the best method of dealing 
with the saloon question. Some favor regulation, others prohi
bition; there is, however, substantial agreement that the institution 
is an evil and that every effort possible should be made to mini
mize and reduce the harm that comes to every community in which 
it exists. 

The reports of the county attorneys made to this office within 
the last month show that there has been a decrease in criminal 
business for the past year in 35 counties, in some of them the de
crease being reported as high as 50 per cent., 29 county attorneys 
report the criminal business about the same as last year, while 
in only 14 counties has there been any increase, and in most of 
these the increase very slight. 

'fhe improvement thus shown all along the line is not, of course, 
all due to the work of this department. Much has been accom
plished by civic societies and organizations all over the state, nor 
should we be content with what has been accomplished great as 
it is, because it rriay as well be understood that only a beginning 
has been made in law enforcement. 

The saloon and the gambling house are bad enough and have 
taken toll to the limit; the house of ill fame is worse and counts 
its victims by the scores of thousands, and while no let up in the 
fight against these evils should be encouraged there are other 
evils that need the immediate and earnest attention of every law 
enforcing officer as well as every good citizen. :l\Iuch is being 
said nowadays about the white plague, and much good is being ac
complished toward wiping it out; its victims, however, are num
bered by the hundreds "·hile the victims of what has recently been 
termed the ''yellow finger'' plague can be counted by the thousands, 
and the shame of it is that a large per cent of them arc boys under 
twenty-one years of age. Fifteen or more years ago the sale of 
cigarettes was made unlawful in this state, and it is against the law 
today to sell them anywhere in Iowa, but notwithstanding this, the 
signs of the use of the deadly weed is observable on every hand, and 
only a short time ago one of the greatest railroad systems of the 
country issued an order that after a certain date no person with 
''yellow fingers'' should be employed or retained by that system. 
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Then there is the adulterated food and short-weight men; the 
illegal combine to maintain unreasonable prices, and many other 
things that ileed constant attention. 

So far as the liquor and cigarette question is concerned the 
law enforcing machinery of the state is now in splendid working 
order. All we need to complete it is some federal legislation 
authorizing the state authorities to deal with interstate shipments 
and prohibiting the issuance of government licenses to persons doing 
business in so-called dry counties, and there is no good reason why 
we should not have this federal legislation in the immediate future. 

There are many other things that this department has to deal 
with that might be mentioned but this report is already too long; 
however, before closing it I feel it my duty to suggest the following 
amendments and changes in our laws. 

First. A general revision of the laws covering practice and 
procedure in the courts of the state. Simplify court methods by 
repealing every provision that permits delay as a matter of right 
by motion or other pleading so that it may no longer be said, as it 
was just recently by one of our prominent district judges, that, 
"It is absurd to reverse a civil case and send it back for retrial 
because of the non-observance of some technicality that has nothing 
to do with the merits of the case, and it is a travesty upon justice 
to discharge some criminal who is unquestionably guilty merely 
because some mouldy precedent was not followed.'' 

Second. Rearr'ange and readjust the judicial districts of the 
state. Under the present arrangement some of the districts have 
more business than can be speedily and properly disposed of while 
many of them do not have enough to keep the courts busy half of 
the time. 

Third. Increase the salary of the attorney general and his as
sistants. 'l'he salary of the head of the department of justice 
ought to be the same as the salary now paid to the members of the 
supreme court, and the annual salary of each of the assistants 
ought to be at least $2,500.00, and that of the stenographers $100.00 
a month. 

Fourth. Amend the law prohibiting trusts, combinations and 
pools for the purpose of controlling prices by adding the neces
sary provisions for making investigations and procuring evidence. 
As the law is written now in this state it is a dead letter. No 
matter how zealous the prosecuting officer may be in his desire to 
protect the people against unlawful combinations and trusts, he 
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is practically helpless unless the legislature furnishes him the 
necessary machinery and funds to carry on a successful investiga
tion and prosecution. 

During the four years of my service in this department Mr. 
Charles vV. Lyon has had charge of the appeals in criminal cases, 
and aside from a few days vacation he has hardly missed a day 
from his desk and the credit for the showing made in this depart
ment of the work of this office is due to his industry and the care 
with. which the record made in the courts below has been made 
up and presented to the supreme court. Mr. Lyon leaves the 
office the first of the year to enter the practice in Des Moines with 
Judge Howe under the firm name of Howe & Lyon. 

During the first year if this term Mr. Charles S. Wilcox acted 
as special counsel for the department, and his work was not only 
satisfactory but of the very highest order. He resigned his position 
to enter the practice of law here in the capital city, and the po
sition for the last year of the term has been filled by Mr. John 
Fletcher of Avoca, Iowa, who has shown himself to be an in
dustrious and failthful public officer. 

Mr. George Cosson who served with us during the former term 
has continued his faithful and efficient work throughout this term. 

Miss Hobbs and Miss Gilpin have been with the department 
during the entire four years. They have had charge of the dockets 
and the stenographic work of the office and have performed their 
duties faithfully and well. 

The uniform courtesy and kindness of all the officers and em
ployes in and about the capitol building will always be remem
bered with gratitude. 

Respectfully, 
H. w. BYERS, 

Attorney General. 
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Seherlule A is a complete list of all appeals in criminal cases sub
mitted to the supreme court during the years 1909 and 1910, and 
also all rehearings asked during that period, and shows the final dis
position of the caRes. 

Schedule B is a list of all criminal cases pending· on the first day 
of January, 1911. · 

Schedule C is a list of civil cases which were pending in the state 
and federal courts January 1, 1909, and have since been disposed of. 

Schedule D is a list of civil cases which have been commenced 
and disposed of since January 1, 1909. 

Schedule E is a list of civil cases which are now pending in the 
state and federal courts in which the state is a party. 

Schedule P contaim; some miscellaneons lt'tters addressed to the 
county attorneys of the statt~ which will. no doubt, be of interest 
to the public. 

Schedule G is the official written opinions given by this office 
during the years 1909 and 1910. 

Schedule H contains a few of the many letters which were writ
ten in response to inquiries from county officers and others as to the 
construction and interpretation of statut~s, and as to the law in 
cases which have arisen in the state. These letters are not official 
in their character, and frequently contain a simple suggestion in
stead of the expression of an opinion. They relate to mat,ters of 
public interest as to which uniform action is desired in the state, 
and it is thought advisable to include the same in this report. 
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The following Is a list of criminal cases submitted to the Supreme Court, and also rehearings asked dur
ing the years 1909 and 1910 and the final dispositon of the cases. 

Titb of Ca-;e 

State v. Allan, George, Appellant ... . 
State v. Adkins, L. M., Appellant ... . 
State v. Alley, John, Appellant ...... . 
State v. Bailey, Creed, Appellant .... . 
State v. Baker, George, Appellant ... . 
State v. Baker, S. P., Appellant. .... . 

State v. Bennett, Lulu, Appellant .... 
State v. Blodgett, D. T., Appellant. .. 

Co nty DJcision; Oifel~S3 

Polk ......... ! Affirmed Feb. 19, 1910... . . Uttering a forged instrument. 
Poweshiek . . . Affirmed Feb. 10, 1910. . . . Practicing medicine without a license. 
Polk . . . . . . . . . Affirmed Nov. 15, 1910.... Larceny. 
Polk . . . . . . . . . Affirmed Oct. 25, 1909. . . . Burglary. 
Montgomery ' Affirmed June 30, 1909. . . . Murder in the first degree. 
Winneshiek Affirmed April 5, 1910-... . Adultery. 

(Petition for rehearing 
overruled May 16, 1910.) 

Scott ........ ·. 
Polk ........ . 

State v. Brown, Grant, Appellant. . . . Mahaska .... I 

Affirmed June 30, 1909. . . . Murder. 
Affirmed June 7, 1909.... Forgery 

(Petition for rehearing 
overruled Sept. 24, 1909.) 

Affirmed June 5, 1909.... Adultery. 
(Petition for rehearing 

State v. Brown, J. M., Appellant ..... 
1 State v. Brown, J. S., et al., Appel-

lants . . . . . . . . . . . . . . . . . . . . . . ...... '! 

State v. Brown, W. R., Appellant. ... . 
State v. Butler, John C., Appellant. .. : 
State v. Brooks, Byron, Appellant .... 

1 

State v. Bell, J. B., Appellant ....... : 

Calhoun 

Jasper ...... . 
Woodbury 
Hamilton ... . 
Hamilton ... . 
Carroll 

State v. Burns, Lizzie, Appellant. .... 1 Wapello 

granted Sept. 28, 1909.) 
Reversed Feb. 16, 1910. 

Dismissed Sept. 10, 1909. . Murder. 

Dismissed Jan. 11, 1910. . . Liquor nuisance. 
Affirmed Sept. 28, 1909. . . . Rape. 
Reversed March 8, 1910 .. Assault with intent to commit murder. 
Affirmed March 8, 1910. . . Inebriety. 
Affirmed April 5, 1910.... Cheating by false pretenses. 

(Petition for rehearing 
overruled May 14, 1910.) 

Affirmed Feb. 8, 1910 ..... , Prostitution. 
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Title of Case 

State v. Baker, Guy, Appellant. ..... . 
State v. Blotcky, Charles, Appellant .. 
State v. Carter, S. E. et al, Appellants. 

State v. Carter, W. L. Appellant ..... 

County 

Wapello .... ·1 
Woodbury ... . 
Polk ........ . 

! 
I 

I Polk ......... 
1 

State v. Carlson, August, Appellant... Pottawattamie. 
State v. Chamberlain, L. C., Appellant. Polk ........ . 

State v. Chapman, Isaac, Appellant .. 
State v. Clark, John, Appellant ...... . 

State v. Clark, W. G., Appellant .... ·1 
State v. Cook, Paul, Appellant. ...... . 
State v. Criswell, Charles, Appellant .. 
State v. Cutler, Edwin, Appelant ..... 

State v. Clayton, Harry, Appellant .. . 
State v. Casper, John, Appellant. ... . 
State v. Carson, J. D., Appellant. ... . 
State v. Casper, John, Appellant .... . 
State v. Cowell, Clyde, Appellant .... . 
State v. Davenport, Ch~rles, Appellant 
State v. Delahoyde, Charles, et a!, Ap-

Appanoose ... I 
Jefferson .... 1 

Jefferson ... . 
Woodbury ... . 
Mills ....... . 
Polk ........ . 

Polk ........ . 
Harrison ... . 
Clay ........ . 
Harrison •... 
Carroll ..... . 
Polk ........ . 

Decisions 

Affirmed July 7, 1910 .... 
Dismissed Sept. 27, 1910 .. 
Affirmed June 5, 1909 .... 

(Petition for rehearing 
overruled Oct. 28, 1909.) 

Affirmed June 5, 1909 .... 
(Petition for rehearing 
overruled Oct. 28, 1909.) 

Reversed Dec. 18, 1909 ... . 
Dismissed Feb. 9, 1909 ... . 

Affirmed Jan. 23, 1909 ... . 
Reversed Oct. 27, 1909 .. . 

(Petition for rehearing 
overruled Feb. 15, 1910.) 

Reversed Feb. 17, 1909 .... , 
Affirmed Sept. 28, 1909 ... . 
Affirmed July 8, 1910 ..... . 

(Petition for rehearing 
dismissed Sept. 20, 1910.) 

Reversed Nov. 19, 1909 .. . 
Affirmed Feb. 8, 1910 ... . 
Affirmed June 15, 1910 ... . 
Affirmed June 9, 1910 .... . 
Stricken Nov. 21, 1910 ... . 
Reversed Dec. 13, 1910 ... . 
Affirmed Nov. 18, 1910 ... . 

Burglary. 
Wife desertion. 
Conspiracy. 

Larceny. 

Offense 

Uttering a forged instrument. 
Obtaining signatures by false preten

ses. 
Nuisance. 
Larceny. 

Obtaining money under false pretenses. 
Murder. 
Seduction. 

Installing plumbing contrary to law. 
Murder. 
Breaking and entering. 
Unlawfully shipping game birds. . • 
Breaking and entering. 
Breaking and entering. 
Burglary 

pelees ........................... . Marshall . . . . . Affirmed May 10, 1910. . . . Nuisance. 



State v. Dillingham, Frank, Appellant Carroll ..... . Affirmed July 1, 1909 .... . 
State v. Duff, Nelson, Appellant...... Winneshiek .. 
State v. Dyer, Frank, Appellant. . . . . . Monona 

Affirmed Oct. 19, 1909 ... . 
Affirmed Feb. 8, 1910 .... . 

State v. Dudley, Frank, Appellant. .. . 
State v. Dean, Charles, Appellant ... . 
State v. Dougherty, B. F., Appellant .. 

1 
State v. Driscoll, Patrick, Appellant .. 

State v. Edmonds, Arthur, Appellant. 
State v. Eckenrode, J. B., Appellee ... 
State v. Farrell, Harriett, Appellant. 
State v. Feinberg, M., Appellant. .... 
State v. Fuller, John E., Appellant .. 
State v. Floyd, W. B., Appellant. .... 
State v. Fitzgerald, Leon, Appellant. 
State v. Finley, Jesse, Appellant. .... 
State v. Ferguson, William, Appellant 
State v. Flood, John, Appellant .... . 
State v. Gibbons, Martha, Appellee ... , 
State v. Giffrow, Wm., Appellant. ... 1 

State v. Gustaveson, Axel, et a!, Ap-
pellants ......................... . 

State v. Gregory, George, Appellant. 
State v. Hall, Alexander, Appellant .. 

Guthrie 
Marion 
Lucas .....•• 
Webster ..... 

(Petition for rehearing 
overruled May 14, 1910.) 

Reversed June 14, 1910 ... . 
Affirmed June 9, 1910 .... . 
Affirmed June 9, 1910 .... . 
Affirmed Oct. 26, 1910 ... . 

Pottawattamie. Dismissed Nov. 20, 1909 .. . 
Johnson ..... Affirmed July 8, 1910 .... . 
Winneshiek . . Affirmed Dec. 20, 1909 ... . 
Polk ......... Affirmed Jan. 11, 1910 ... . 
Webster . . . ... Reversed May 12, 1909 ... . 
Wapello . . . . . Affirmed Sept. 29, 1909 .. 
Lee . . . . . . . . . . Affirmed Oct. 25, 190,9 ... . 
Poweshiek . . . Affirmed June 9, 1910 ... . 
Sac . . . . . . . .. . Affirmed Dec. 13, 1910 ... . 
Polk . . . . . . . . . Affirmed July 7, 1910 .... . 
Fayette . . . . . . Reversed April 7, 1909 ... . 
Plymouth . . . . Affirmed Oct. 26, 1910 ... . 

Webster ...... Affirmed May 10, 1910 ... . 
Polk . . . . . . . . . Affirmed July 7, 1910 .... . 
Jasper . . . . . . • Dismissed Jan. 11, 1910 .. . 

State v. Hardin, Eli, et a!, Appellants Polk . . . . . . • . . Affirmed April 7, 1909 .... 
(Petition for rehearing 
overruled Oct. 28, 1909.) 

State v. Hassan, Joseph, et al, Appel-

Murder. 
Aiding a prisoner to escape. 
Murder. 

Rape. 
Forcible defilement. 
Nuisance. 
Unnecessarily failing to provide live-

stock with food, etc. 
Enticing to house of ill fame. 
Violation of pure food law. 
Adultery. 
Receiving stolen property. 
Desertion. 
Nuisance. 
Burglary. 
Murder. 
Breaking and entering. 
Uttering a forged instrument. 
Murder. 
Larceny. 

Maintaining a nuisance. 
Rape. 
Practicing medicine without a certifi

cate. 
Conspiracy. 

lants . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Crawford . . . . Affirmed Dec. 15, 1910. . . . Murder. 
State v. Hedgpeth, Marion, Appellant Pottawattamie. Reversed April 7, 1909.... Breaking and entering. 
State v. Herriman, Sam, Appellant.. Fayette ...... Dismissed May 11, 1909 ... Lewdness. 
State v. Hetland, John, Appellant.... Wright ...... Affirmed March 10, 1909 .. Assault with intent to commit rape. 
State v. Hogan, George A., Appellant Jones . . . . . ... Affirmed Jan. 11, 1910.... Rape. 



Title of Case 

I 

State v. Hogan, Oscar, Appellant. ... ·I 
State v. Hedberg, Bruce, Appellant ... : 
State v. Hulsman, Charles B., Appel·' 

!ant ............................. . 
State v. Hunt, Melvin, Appellant. ... . 
State v. Herrington, George, Appellant 
State v. Holton, Gray & Company, Ap· 

pellants ......................... . 

State v. Heft, John, Appellant. ..... . 
State v. Jones, Samuel, Appellant ... . 
State v. Jones, William, Appellant. .. 
State v. Junkin, John, Appellant ..... . 
State v. Kimes, David, Appellant .... ·1 
State v. Krumm, John, Appellant ... . 
State v. Lane, Ren, Appellant. ..... . 
State v. Latham, Albert, Appellant .. . 
State v. Loose, B. F., Appellant. .... . 
State v. Lewis, Elmer, Appellant. ... . 
State v. Lindsay, Earl W., Appellant. 
State v. McPursley, William, Appel-

lant ................... · · ·. · ·- · · · · 

State v. Mann, Jake, Appellant. ..... 
State v. Matheson, George, Appellant. 
State v. Mayweather, William, Appel-

lant ............................. . 

SCHEDULE "A"-CONTINUED 

County Dccisisns Offense 

i Wapello . . . . . Affirmed Oct. 19, 1909 .... 
1 

Rape. 
Polk . . . . . . . . . Dismissed Oct. 21, 190·9 .... , Practicing rr.edicine without a license. 

Polk I Reversed June 9, 1910. . . . Perjury. 
Monona ..... . 
Woodbury ... . 

Reversed Oct. 25, 1910. . . . Seduction. 
Affirmed June 14, 1910. . . . Rape. 

Page . . . . . . . . Affirmed July 8, 1910 ..... 1 

Buchanan . . . . Reversed Sept. 29, 1910 ... ' 
Pottawattamie. Affirmed Dec. 20, 1909 .... 

1 

Polk . . . . . . . . . Affirmed .Feb. 20', 1909 .... 1 
Wapello ..... ' Affirmed June 10, 1910 .... 1 

Linn ........ Reversed Jan. 11, 1910 ... . 
Guthrie . . . . . . Affirmed Oct. 19, 1910 ... . 
Wapello . . . • . Affirmed Oct. 2, 1909 ..... . 
Polk . . . . . . . . . Affirmed Feb. 20, 1909 ... . 
Polk . . . . . . . . . Reversed Dec. 20, 1909 ... . 
Clinton . . . • • • Affirmed Nov. 17, 190~ ... . 
Jasper ....... Affirmed rec. 17, 1910 ... . 

Exposing for sale misbranded 
adulterated linseed oil. 

Rape. 
Rape. 
Keeping house of ill fame. 
Murder. 
Larceny: 
Seduction. 
l\:uisance. 
Breaking and entering. 
Perjury. 
Larceny. 
Rape. 

Polk . . . . . . • . . Affirmed June 30, 1909. . . . Rape. 
(Petition for rehearing 
overruled Sept. 24, 1909.) 

and 

Linn . . . . . . . . Affirmed Dec. 18, 1909. . . . Breaking and entering. 
Pottawattamie. Reversed May 7, 1909. . . . -Assault with intent to commit murder. 

Polk . . . . . . . . . Dismissed May 11, 1909. . . Keeping a gambling house. 

"" 00 



State v. Miller, F. M., Appellant .... ·I 
I 

State v. Moore, James H., et al, Ap·' 
. pellants ........................ . 

State v. Morgan, C. A., Appellant. .. . 
State v. McKey, Elmer, Appellant. .. 
State v. Mitchell, John, Appellant ... 
State v. Maxwell, Glenn, Appellant .. 
State v. Manning, Joe, Appellant ... . 
State v. McCoy, John, Appellant. .. . 

State v. Newbauer, Joseph F., Appel 
lant .............................. . 

State v. Newbauer, Joseph F., Appel-
lant ............................ ···I 

State v. Miller, Harrison, Appellant .. ,
1

· 

State v. Neslund, Andrew, Appellee .. , 
State v. Norris, George, Appellant ... . 
State v. O'Connell, M., Appellant ... . 
State v. Ottley, Fred, Appellant. .... . 
State v. O'Neil, D. C., Appellant. .... . 

State v. O'Rourk, Frank, Appellant. .. , 
State v. Pell, Bert, Appellant ........ I 
State v. Perkins, George, Appellant .. ! 

i 
State v. Porter, C. C., Appellant. ..... i 
State v. Platts, H. A., Appellant ...... i 
State v. Roberts, Doug, Appellant .... 

1 

State v. Rohn, Fred, Appellant. ...... I 
State v. Rome, Roy, Appellant ....... i 

s~:~a:t R~~~~~~~:. ~~~~~~ .. ~·: .. ~:~[ 
State v. Sells, F. W., Appellant. ..... , 

l\1arshall 
.... 1 

Grundy ..... . 
Polk ........ . 
Mahaska .... . 
Polk ........ . 
Story ....... . 
Polk ........ . 
Ida ......... . 

Affirmed Jan. 11, 1910 .... 
(Petition for rehearing 
overruled Mch. 16, 1910.) 

Affirmed .July 1, 1903 .... . 
Affirmed March 8, 1\:JlO ... . 
Dismissed Sept. 23, 1910 .. 
Reversed Nov. 21, 1910 ... . 
Affirmed Oct. 26, 1910 ... . 
Affirmed Nov. 11, 1910 ... . 
Reversed Dec. 15, 1910 .... i 

Practicing medicine without a certifi
cate. 

Breaking and entering. 
Wife desertion. 
Keeping a gambling house. 
Conspiracy. 
Rape. 

:::tspiracy. 
Practicing veterinary surgery without 

a certificate. 

Clinton . . . . . . Affirmed Dec. 17, 1910. . . . Cheating by false pretenses. 

Linn . . . . . . . . Affirn:ed .Jan. 11, 1910. . . . Lewd an:d lascivious acts. 
Linn . . . . . . . . Affirn:ed .Tan. 11, 19ln. . . . Lewd and lascivious acts. 
Polk . . . . . . . . . Affirmed March 9, 1909. . . . Violation of pure food law. 
Linn . . . . . . . . Affirmed April 9, 1910 .... j Breaking and entering. 
Polk . . . . . . . . . Affirmed Nov. 20, 1£09 ..... 

1 

Uttering a forged instrument. 
Linn . . . . . . . . Reversed May 10, 1910. . . . Forgery. 
'Wayne . . . . . . Reversed May 16, 1910. . . . Soliciting orders for the sale of intox-

icating liquors. 
Affirmed .Tune Hi, 1910 ... ·I Nuisance. Hancock .... . 

Marshall .... . Affirmed Jan. 13, 1909 .... : Murder. 
Affim:ed March 9, 1909 .... i Adultery. 

(Petition for rehearing: 
Bremer 

overruled June 5, 1909.) I 
Polk . . . . . . . . . Dismissed Feb. 10, 1909 .. . 
Hardin ...... : Affirmed Nov. 21, 1910 .... ! 
Appanoose ... I Affirmed Jan. 23, 1909 .... i 
Jones ........ I Affirmed Jan. 12, 1909 ... . 
Polk ......... ! Dismissed Jan. 13, 1909 ... 1 

I I 

Keeping a 
Larceny. 
Nuisance. 
Rape. 
Larceny. 

house of ill fame. 

O'Brien ..... ·I Affirmed Feb. 9, 1910 ..... ·[ Larceny. 
Clarke . . . . . . . Reversed Feb. 10., 1910.... Assault with intent to commit rape. 



SCHEDULE "A''-CONTINUED 

Title of Case County Decisions Offense 

State v. Smith, C. M., Appellant. ..... Cherokee . . . . Affirmed Oct. ·19, 1910.... Malicious injury to buildings and fix
tures. 

State v. Stafford, Clarence, Appellant Polk ........ . Affirmed Nov. 17, 1910 .... 
(Petition for rehearing 
overruled Dec. 21, 1909.) 

Attempt to produce a miscarriage. 

State v. Sloan, B'enjamin, Appellant .. 
State v. Tjernagel, L. J., Appellant.. 
State v. Tolliver, Charles, Appellant .. 
State v. Welsh, Charles, Appellant ... 
State v. Wollett, George P., Appellant 
State v. Workman, Willis, Appellant. 
State v. Williams, George, Appellant. 
State v. Weaver, Walter L., Appellee. 
State v. Whitbeck, Walter M., Appel-

lant ............................. . 
State v. Wiley, Everett, Appellant ... . 
State v. Watkins, James, Appellant. .. 
State v. Weyant, Emmet, Appellee ... 
State v. Wignall, Thomas, Appellant. 

State v. Yates, H. B., Appellant. .... . 
State v. Young, William, Appellant .. . 

Pottawattamie. Affirmed Dec. 13, 1910 ... . 
Story ....... . Affirmed Feb. 15, 1910 ... . 
Polk ........ . Affirmed Feb. 20, 1909 ... . 
Jasper ...... . Dismissed Jan. 11, 1910 .. . 
Wapello ..... . Affirmed Oct. 2, 1909 .... . 
Woodbury ... . Affirmed Oct. 2, 1909 ..... . 
Linn ....... . Affirmed April 9, 1910 ... . 
Hardin Reversed Nov. 21, 1910 ... . 

Fayette Affirmed Dec. 16, 1909 ... . 
Van Buren .. . Affirmed June 15, 1910 ... . 
Polk ........ . Affirmed June 9, 1910 ... . 
Clayton ..... . Reversed Dec. 13, 1910 ... . 
Mahaska .... . h.eversed Dec. 15, 1910 ... . 

Murder. 
Embezzlement. 
Robbery. 
Liquor nuisance. 
Nuisance. 
Uttering a forgery. 
Keeping a nuisance. 
Uttering a forged instrument. 

Murder. 
Seduction. 
Murder. 
Desertion. 
Illegal transportation 

liquors. 
of intoxicating 

Page . . . . . . . . . Reversed Jan. 11, 1910. . . . Practicing medicine without a license. 
Wapello . . . . . . Dismissed Oct. 19, 1910·. . . . Adultery. 



SCHEDULE "B" 

The following is a list of criminal cases pending in the Supreme Court of Iowa, January 1, 1911. 

Title of Case County 

I State v. Brandenberger, Joseph, Appellant. ...... 1 Dubuque ............... . 
State v. Brumo, Frank, Appellant. .............. ·I Pottawattamie ......... .. 
State v. Beede, John C., Jr., Appellant. ......... ·j Allamakee .............. . 
State v. Butler, John C., Appellant. .............. , hamilton ............... . 
State v. Corwin, George D., Appellant ............ ! Poweshiek .............. . 
State v. Cotter, Allen, Appellant ................. I' Monroe ................. . 
State v. Davenport, Charles, Appellant........... Polk ................... . 
State v. Dobbins, John R., Appellant............. Pottawattamie .......... . 
State v. Fisher, Carl, Appellant ................. i Pottawattamie .......... . 
State v. Giffrow, William, Appellant (rehearing) ·I Plymouth .............. . 
State v. Gilmore, J. E., Appellenat..... . . . . . . . . . Jones .................. . 
State v. Guthrie, W. C., Appellee ................. I Polk ................... . 
State v. Gill, Barney, et al., Appellants.......... Mahaska ............... . 
State v. Hamilton, Francis, Appellant. ............ Decatur ................ . 
State v. Holton, Gray & Co., Appellants (rehearing) Page ................... . 

State v. Harris, J. A., alias Arthur Johnson, AP· 
pellant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Linn 

State v. Harris, J. A., alias Arthur Johnson, Ap-
pellant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Linn 

State v. Harris, J. A., alias Arthur Johnson, Ap-
pellant ...................................... . Linn 

State v. Krueger, August, Appellant ............. . O'Brien ................ . 
State v Kimes, David, Appellant ................ . Linn ................... . 
State v. Luther, Jack, Appellant ................ . Wapello ................ . 
State v. Leek, Edna, Appellant. ................. . Greene ................. . 
State v. Marley, Guy, Appellant ................ . Harrison ............... . 

Murder. 
Murder. 

Crime 

Procuring intoxicating liquors. 
Assault with intent to commit murder. 
Practicing medicine without a license. 
Seduction. 
Burglary. 
Larceny. 
Assault with intent to commit murder. 
Larceny. 
Murder. 
Compounding a felony. 
Keeping a house of ill fame. 
Murder. 
Exposing for sale misbranded and adult

erated linseed oil. 

Appeal from an order of the district court. 

Burglary. 

Burglary. 
Incest. 
Larceny. 
Manslaughter. 
Adultery. 
Murder. 



8CHEDULE "B''-CONTINUED 

Title of Case County 

State v. Mullen, R. G., Appellant. ............... . Wayne ·······--·-······· 
State v . .Mattix, William, Appellee .............. . Mahaska _ .............. . 
State v. 1\'a-thoo, C. A., Appellant. ............... . Polk ................... . 
State v. Novak, Frank, Appellant ............... . Marshall ............... . 
State v. Perry, Sidney, Appellant ................ . Polk ................... . 
State v. Patterson, Pl'rry, Appellant ........... . Polk ................... . 
State v. Rankin, John Donald, Appellant ...... . Dickinson ......... , .... . 
State v. Standard Oil Company of Indiana, Ap-

r:ellee ............................... · . · · .. · .. Lyon .................. . 
State v. Stickle, Mart, Appellant. ............... . Linn ................... . 
State v. Sanderson, W. R., Appellant. ........... . Johnson ............... . 
State v. Trachsel, Ed., Appellant. ............... . Davis .................. . 
State v. Thomas, Henry, Appellant. .......... _ .. . Polk ................... . 
State v. Weaver, Walter L., Appellant._ ......... . Hardin ................. . 
State v. Wright, Orlando, Appellant. ............ . Harrison ............... . 

Crime 

Obtaining money under false pretenses. 
Illegal transportation of intoxicating liquor. 
.aJ nal lmo .v ledge of an insensible female. 

Assault with intent to commit rape. 
I:esertion. 
Assault with intent to commit murder. 
Murder. 

Unfair discrimination. 
l'\uisance. 
Larceny. 
Adultery. 
Murder. 
Uttering a forged instrument. 
Keeping and maintaining a gambling house. 
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SCHEDULE C. 

Cases pending Jan nary 1, 1909, have sinee been disposed of: 

State of Iowa, ex rd Charlr:s W. Mttllan vs. German ]~futual Ins. 
Co. of Council Bln/fs, B. F. Loose, et al. 

State of Iou·a vs. Snel J. Spattlding. 
Simtx City Gas & Electric Co. vs. W. B. Martin and G. S. Gilbert

son. 
Edward H. Farley vs. Northwestern Life & Savings Co., B. F. 

Carroll, et al. 
J. W. Murphy vs. Louisiana Purcha-se Exposition Corn., et al. 
Louis Bttsse vs. William A. Hunter, Warden State Penitentiary. 
H. A. Merrill, et al., vs. Board of Supervisors of Cerro Gordo 

County, et al. 
Dltrnbarton Realty Company vs. W. B. Martin, Secretary of State, 

et al. 
Durnba1·ton Realty Company v~:. F. M. M ollyneux, et al. 
Dumbarton Realty Company vs. Pa1tl King, ct al. 
Durnbarton Realty Company vs. E. Erickson, et al. 
Dumbarton Realty Cornpany vs. Charles N etcton, et al. 
C. L. Dunlap vs. C. Jf. Keller, et a.l. 
S. 1V. Flint vs. Iowa German Mtdual Insurance Association. 
State of Iowa, ex rel Frank A. Xouak vs. Jlarquis Barr, ¥Varden. 
Louis Bttsse vs. Marq1tis Ban·, et al. 
Standard Stock Food Company vs. H. R. Wright, State Food and 

Dairy Cornmissimwr. 
State of Iowa vs. Centerville Light & Traction Company. 
American Linseed Company vs. II. R. W1·ight, State Food and 

Dairy Commissione1·. 
In re estate of George 1V ells, deceasr:d. 
In re estate of Grace Spangler vs. to'. 1F. Jfo1Tow, Treasurer of 

State. 
C. L. Tenant vs. H. F. Ktthlemeier. 
State of Iowa vs. Iowa Gennan Mutual Insurance Company. 
State of Iowa, e::c rel H. W. Byers, Attorney General, vs. The West

ern Union Telegraph Company of Nell.' Y m·k. 
State of Iowa, ex rcl H. 1V. Byers. Atton~ey General, vs. The Bar-

ber Aspha:lt Pavihg Company. 
Talcott Bros. vs. Williams Drug Company, et al. 
A. E. Noble vs. G. J. Curtis, et al. 
A. E. Noble vs. Henry Taylor, et al. 
State of Iowa, ex rel George M. Pratt vs. Secreta1·y of State, W. C. 

Hayward. ' 
William Shallenberger. vs. A. M. Linn, et al. 
W. A. Guild vs. City of Des Moines, et al. 
W. W. 11iorrow, Treasttrer of State, vs. Melissa Gould; In re estate 

of Almiron Ct~lver, deceased. 
Samuel Todd v·s. Unknown Claimants and Othm·s and Orphans' 

Home, et al. 
3 
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SCHEDULE D. 

Cases which have been commenced and disposed of since January 
1, 1~09: 

1/. E. llicCullom us. Hobert McConaughy. 
William Edgar Shallenberger vs. A. Jt. Linn, et al. 
John F. Shallenberger vs. A. M. Linn, et al. 
State of Iowa t•s. J. II. ![ern. 
State of Imca, e::c rel J. F. Kirby, County Attorney, and II. W. 

Byers. Attonwy General, vs. A. M. Henderson, Mayor of Ma
J·engo, I ow a. 

Illinois Stec[ Company, et a!., 1'S. B. F. Can·oll, et al. 
Frederick M. Hnbbell, et al., us. Lafayette Higgins. 
State of Imca, c.r 1·el H. W. Byers, Attorney General, vs. Pure 

Food Cider Cow [!any. 
State of I mea, n.r rel H. lr. Byers, .~1 ttonwy Gnnerai, us. George 

H. Richmond. 
State of Iowa, c.r rel Fl. W. Byers, Attorney General, ·us. T. J. Phil

lips, Jia.yoJ' of Ottum1ca. 
State of Oklahoma vs. Pullman Company, State of Iowa·, Intervener. 
l.f. W. Morrow, Trcas11rer of State. vs. Charles Alexander Smith, 

Executor of Estate of James E. 1Fi'son, dcccrrsed. 
R. ~1. Jfills rs. Clwrles 1~. Halg1'e11s. 
Corn Belt Jlcat P1·oduecrs' Association us. Chica.go, Burlington <f· 

(juincy Railroad Company, et al. 

SCHEDULE E. 

Ca~es pe11ding in the :-everal conrts of the State and the United 
States. and before thP Interstate Commerce Commission. 

CASEN PENDING IK DISTRICT COPRT. 

Jlrs. F. JI. Randolph -vs. Cottage Hospital, State of Iowa, et al. 
Western Union Telegraph Company us. B. F. Ca1-roll, Anditor of 

State. 
In the matter of the estate of Richard Wilde, deceased. 
·western Union Telegraph Company us. B. F. Carroll, Auditor of 

State. 
State of Iowa, CJ' 1'cl B. F. Carroll, A1tditor of State, vs. New Lib-

erty Savings Bank. 
Frank L. McCoy, et al., vs. James L . .Paxton, et al. 
Isaac Hall vs. Entler County, et al. 
State of Iou:a, l'.r rel Charles 1Y. 1~inllan us. The Fraternal A.cci-

dcnt Society of Ceda1· Rapids. 
L. lV. Nichols, rt al., vs. The National J[asonic Accident Assn., et al. 
City of Cmmcil Blnffs, ct al., us. W. B. Jim·tin, ct al. 
Ros!' Ann Ca1·ra'van, et al.. us. Jllartin Harkins, et al. 
Ft·eemont Benjamin, eta!., vs. B. P. lht{{, ct al. 
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George C. ClaTlc, et al., l'S. J. TV. Jtc!?dosh, rt al. 
Charles R. Hannan vs. W. B. Jlartin, ct al. 
A. White vs. State Board of" Jfedical E.rann'ncrs. ct al. 
City of Ottnmzca z·s. Crtlvin J!anning, et al. 
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Stat!? of Jou·a, c.T rrl. II. 1L Byers, Attorney General, vs. The Pro
tective Legion of 1Ym·erly, J.Ycw Ym·k. Mrs. M. E. Bush. 

State of lol!'a, ex 1-cl H. 1F. ByeTs, Attorney General .. vs. Ion·a Busi
ness "lien's Building & Loan Association. 

State of Iowa, c:c rel H. W. Byers, Attorney General. vs. The 
Pionce1· Life Association of Davenport, IoJI'a. 

State of Iowa, e.x rel H. W. Byers, AttoJ'11C?J General, vs. Iowa 
F'a1·rners~ Protective M11tnal Hail Insurance Association of Des 
JJ1oines, Iowa. 

Nina Hamilton, by lie1· next friend, F. 111. Davenport, vs. Ella Ham-
ilton, et al. · 

L. P. Boyle vs. Nicholas Cronin. 
Theron 111. Prindle vs. Unknon·n Claimants and Orphans' Home, 

et al. 
State of lon·a vs. Cru·rie J,iz·ingston. rf al. 
Statr of Iowa. c:r rl'! Tl'. l\•. ]form/(', Tl'tJasHrrr of State. vs. James 

llfcKimm, et al. 
Ch·icago, Jii!u·aHkcc rt· St. Paul Ry. Co. vs. D. J. Palmer, ct al. 
Jfilu.·aukee Cement Company vs. A. R. Punk, et al. 
In rc estate of Jamrs Jfurray. Eselwat. 
Jfinnir A. Dewey. rt rd .. 1:s. Ocorgc J!'. A ndl'rs. rt al. 

C.\SF.S I'EKDTKG IX ST~PHE:IIE COCRT. 

William ll. Semonics, cl al., I'S. Clwrlrs 1Y. Nrrdles, et al. 
State of !mea, ex re 7 Jhr!!r:n ?'S.· Syndicate /;and Company. 
TF. 1Y. Jfon·ol!', 'Trl'a.~Hrtr ol State, 1:s. Carrir: Ihtmnt. 
H. F. 8cl!1llfe 1'.~. C. J. Pa1·/:er. Slwriff. 
E. R. Laey, ,1 rl?m:nistrator of the Estate of Jolin Smith, vs. The 

Treasurer of the State of J ow a. 
In 1·e estatr. of Emma JI. Haddock. 01'orge B. Haddock vs. 1V. 1V. 

JYiorrmP. Trr.asuTI'r ol State. 
Ella Weitin.r;, }),Trrutn:.-r Phillip Writing Estatl?. vs. W. ·w. ]!,farrow, 

Treas1tre1· of Strife. 
D. T. Denmr.arl vs . .T. M. Parkm·, .Tnrlgc, C. Schmitz. et al. 
D. T. Demnrad ·1:s. J. M. Parker, .T·~tdge, 1Y. H. kfuclhapt. et al. 
D. T. Denmead vs . .J. 111. Parkl?r, JHdgc, P. E. Gifford, et al. 
D. T. Demnead vs. J. M. Parker, .!Hrlgr, On·en Bartlry, et al. 
In re estate of Louise C. Crauford. 
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H. Bi?ll, et al. 
State of I mea vs. Cllirago, }f1'lu:aukcr & St. Paul Railway Company. 
1~r. 117 . .1101-row, Treas11rer of State, vs. Henry Depper, et al. 
American Linsel?d Oil Company vs. 1lT. R. Barney, State Food and 

Dairy Cornmissione1·. · 
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CASES PENDING IN UNITED STATES SUPREME COURT. 

State of Iowa, ex rel Charles W. Mttllen vs. J. N. Jones, et al. 
Frank A. 111acomber, et al. vs. Alva A. Nicholson, et al. 

CASES PENDING IN FEDERAL COURT. 

Robert C. Rice, ct al., vs. Nortlw·cstern Life & Savings Company, 
B. F. Carroll, Auditor, et al. 
Samuel Carr, et al., vs. Charles R. Hannan, et al. 
John A. Creighton, et al., vs. Charles R. Hannan, et al. 
John I. Redick vs. Charles R. Hannan, et al. 
The Whitney Realty Company vs. Charles R. Hannan, et al. 
James Barr Ames, et al., vs. Charles R. Hannan, et a.l. 
George Baxter, et al., vs. Chm·les R. Hannan, et al. 
Henry W. Poo1· vs. The Iowa Central Railway Company, et al. 
William Shillaber vs. Minneapolis & St. Lo'nis Railway Company, 

et al. 
Elizabeth D. McClintock vs. Cedar Rapids & Iowa City Railway 

and Light Company, et al. 
Old Colony Trust Company vs. Fort Dodge, Des Moines & South

ern Ry. Co., et al. 

CASES PENDING BEFORE INTERSTATE COMMERCE COMMISSION. 

Board of Railroad Commissioners of Iowa vs. Illinois Central Rail
way Company, ct al. 

State of Iowa, e:r 1·el H. W. Byers, Attorney General, et al., vs. 
Chicago Northu;cstern Railu;ay Company. 

State of Iowa, ex rcl H. W. Byers, Attorney Genera!, vs. Chicago, 
Milwaukee & St. Paul Railway Company. 

State of Io1ca, e.r rel H. 1V. Byers, Attorney General, Board of 
R. R. Com., vs. Chicago Great Western Railroad Company. 

State of I ou:a., ex 1·el H. lr. Byers, Attorney General, Board of Rail
road Commissioners, vs. Iowa. Central Railway Company, et al. 

State of Iowa, e.r rel H. W. Byers, Attorney General, Board of Rail-
1'oad Commissioners, vs. Illinois Central Railway Company. 

State of lott:a, ex rel H. W. Byers, Attorney General, Board of 
Railroad Comrnissionm·s vs. Chicago, Rock Island & Pacific Rail
road Company. 

State of' Io11;a, ex Tel H. lY. Byers, Attorney General, Board of 
Railroad Commissioners vs. Chicago, Milwattkee & St. Pattl Rail
way Company. 

State of Iowa, ex rel H. W. Bye1·s, Attorney General, Board of 
Railroad Commissioners vs. Atchison, Topeka & Santa Fe Rail
way Company. 

State of Iatca, ex rel H. vV. Byers, Attorney General, Board of 
Railroad Commissioners vs. Chicago, Burlington & Qttincy Rail
road Company. 

State of Iowa, e.r rel H. W. Bye1·s, Attorney General, Board of Rail
road Commissiouers vs. Xew York Central & Hudson River Rail
road Company. 
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Sale of by hotel keepers to guests ............... t • • . . . . . • 2 4 9 

Game Warden: 
Can purchase game to detect offenders. . . . . . . . . . . . . . . . . . . 2 4 9 

Gambling: 
What is ............................................. 228 

Gift Enterprises: 
Subject discussed. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 214 
What constitutes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 196 

Government Bonds: 
Deduction of from taxation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 110 

Governor: 
Power of to remove State officers. . . . . . . . . . . . . . . . . . . . . . . 58 

Grading of Streets: 
Must be done by cities before requiring paving or laying 

of sidewalks. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 191 

Habitual Drunkards: 
Permit holders cannot sell to . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 3 6 

High School Course: 
Right of Board of Education to appoint person to examine .. 141 

Hog Cholera Serum .............. 1 ......................... 100 

Holiday: 
Legal, must saloons close for celebration of on different date. 189 
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Hostetter's Bitters: 

Can only be sold by permit holder. . . . . . . . . . . . . . . . . . . . . . . 2 2 0 

Hotels: 

Can serve meals on Sunday ............................ 213 

Hotel Keeper: 

Liable for selling fish and game to guests ................. 249 

Hunters' License Fun!l: 

Use of by warden ....... · .............................. 101 

Illegal Combinations: 

Law governing applies to insurance company ............. 238 

Impr•isonment: 

Of one for failure to pay costs in liquor case ............. 229 

Incorporated Towns: 

Financial statement ·of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 162 

Increase: 

Of insurance rates. . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . 1 51 

Inebriates: 

Escape of from State Hospital. . . . . . . . . . . . . . . . . . . . . . . . . . . 83 
Expense t'lf recapture; punishment. . . . . . . . . . . . . . . . . . . . . . 8 3 

Information: 

Against one selling fish unlawfully taken. . . . . . . . . . . . . . . . . . 14 5 

Inland Waters: 
What are ............................................ 230 

Insane Patients: 

County liable for expense of.......................... 107 
When a charge upon the state ......................... 148 

Inspection: 

Of boats l 84 

Insurance Companies: 

Anti-trust law applies to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 3 8 

Insurance: 

Automobile accident insurance. . . . . . . . . . . . . . . . . . . . . . . . . . 93 
Employers liability insurance. . . . . . . . . . . . . . . . . . . . . . . . . . . 9 3 
Covering bank deposits........................... . . . . . 99 
Funeral Benefit Association. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 117 
Right of agent to receive commission on own life. . . . . . . . . . . 1 fi 2 

Interested Parties: 

Cannot take acknowledgments. . . . . . . . . . . . . . . . . . . . . . . . . . 1 8 8 
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Intoxicating Liquors: 

Cannot be kept in cold storage separate from saloon . . . . . . . . 19 8 
Cannot be sold outside corporate limits. . . . . . . . . . . . . . . . 2 07 
Corporations may sell at wholesale. . . . . . . . . . . . . . . . . . . . . . 14 6 
Corporations cannot sell at retail. . . . . . . . . . . . . . . . . . . . . . . . 14 6 
Concerning Moon Law ........................ 1 •••••••• 231 
Filling out of request blanks by purchaser. . . . . . . . . . . . . . . 211 
Imprisonment of one for neglect to pay costs. . • . . . . . . . . . . . 22 9 
Names on consent petition .............................. 266 
When permit holder must report. ....................... 236 
Punishment of applicants for false signatures. . . . . . . . . . . . . . 2 36 
Right of druggist to sell ................................ 220 
Right of druggist to compound medicine containing alcohol .. 220 
Sale of for sacramental purposes. . . . . . . . . . . . . . . . . . . . . . . . 2 0 9 
Sale of to patients in hospital for inebriates ............... 209 
Transportation of ................................ 216, 261 
When does interstate shipment become subject to State law .. 217 
Violation of law for permit holders to sell to drunkards. . . . 2 3 6 

Iowa State Drainage: 
Use of funds for .expenses of office. . . . . . . . . . . . . . . . . . . . . . . 151 

Itinerant Vendors of Drugs: 
Cannot sell remedies containing alcohol. ................. 200 
Must have license to sell through country ................ 200 

Judges of }Jlection: 
When to commence canvass. . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 6 9 

J m·y Lists: 
Made up for biennial period . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 6 8 

;Justice of the Peace: 
Fees of for issuing informations. . . . . . . . . . . . . . . . . . . . . . . . 14 5 
Duty of to deposit docket with successor ...... ·. . . . . . . . . . 15 6 

J,uboratory: 

For Manufacture of Hog Serum ......................... 100 

J,ake Bed: 
Sale of it by the State. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 44 
Right of abutting land owners to purchase. . . . . . . . . . . . . . . . 44 

J.umps in lUines: 
Kind of oil for ......... , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 6 -~ 

l~and Contracts: 
Taxing of ............................................ 26(\ 

J,egal Holiday: 

Must saloons close for celebration of on another day. . . . . . 18 9 

l.egal Notices: 
Should be in English .................................. 264 
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Legislation: 
Unnecessary for bill to be signed by Lieutenant Governor or 

Speaker ..... •.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70 

J,egislature: 
Power to exercise supervision over waters of Mississippi 

River 78 

J,jcense: 
To practice optometry, Osteopath must have. . . . . . . . . . . . . . 140 
Of Boat Engineer not transferable. . . . . . . . . . . . . . . . . . . . . . 1 8 4 

Lieutenant Governor: 
Effect of his failure to sign bill. . . . . . . . . . . . . . . . . . . . . . . . . . 70 

J,iquor: 
Cannot be sold outside corporate limits under mulct law .... 207 
Canot be put in cold storage separate from saloon ......... 198 
Cannot be sold by pharmacists without permit ............ 204 
Filling out of request blanks by purchaser. . . . . . . . . . . . . . .. 211 
Issuing corporation stock in exchange for. . . . . . . . . . . . . . . 84 
Hight of druggist to sell ............................... 220 
Hight of pharmacist to sell ............................ 220 
Regulation of under Moon Law ......................... 231 
Sale of to patients of hospital for inebriates ............... 209 
Sale of for sacramental purposes. . . . . . . . . . . . . . . . . . . . . . . 2 0 9 
·when does interstate shipment become subject to state law .. 217 

Lists: 
For jury ............................................ 268 

J,oan and Trust Companies: 
Capital stock of must be paid up. . . . . . . . . . . . . . . . . . . . . . . . 111 
Hight to issue common and preferred stock. . . . . . . . . . . . . . . 4 3 

Malt Liquor: 
Cannot be sold by pharmacists. . . . . . . . . . . . . . . . . . . . . . . . . . 2 04 

Mayor: 
Appointment of library trustees by. . . . . . . . . . . . . . . . . . . . . . . 187 
Cannot act as township clerk at same time ............... 166 
May not be member of Legislature at the same time. . . . . . . . 17 6 

Meals of State Employes: 
A proper item of expense. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 121 

1\ledicines Containing Liquor: 
Hight of druggist to compound. . . . . . . . . . . . . . . . . . . . . . . . . 22 0 

Member of Board of Control: 
Power of Governor to remove. . . . . . . . . . . . . . . . . . . . . . . . . . 65 

Member of Board of Health: 
Liability of for damages .............................. 192 
Power of Governor to remove. . . . . . . . . . . . . . . . . . . . . . . . . . 6 5 
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Members of City Council: , 
How vacancies to be filled. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15 7 

Members of General Assembly: 
Compensation of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56 
Who entitled to pay in case of contest. . . . . . . . . . . . . . . . . . 56 

Member of Legislature: 
Not eligible for office while acting as Mayor. . . . . . . . . . . . . . . 17 6 

Memorial Day: 
Closing of saloons when celebrated on day other than May 

30th . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 189 

Method of Voting: 
At elections. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2~6 

Militia: 
State, how paid when on duty. . . . . . . . . . . . . . . . . . . . . . . . . . 82 

Mine: 
Foreman, what is. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15 5 

.Mine Inspectors: 
Power of Governor to remove. . . . . . . . . . . . . . . . . . . . . . . . . 65 

Mine Operators: 
Duty of to furnish means of ingress and egress. . . . . . . . . . . 103 

Mines: 
Kind of oil for lamps in. . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . 2 6 5 

Mining: 
Terms used in ........................................ 155 

Minors: 
Not permitted in billiard or pool halls .................... 228 

Mississippi River: 
Not inland waters ................................. ~. . 230 

Moon Law: 
Regulating number of saloons ........................... 273 
Resolutions of consent. ................................ 231 
What included in saving clause ......................... 211 

Mulct Law: 
Closing of saloon when holiday is celebrated day following 

actual date ...................................... 189 

Mulct Tax: 
Does not authorize sale of liquors outside corporate limits. . 207 

Municipal Bonds: 
What are............................................. 81 

Nine Hour Law: 
As applied to station agen.ts ...................... .".. .. . 242 

19 
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Nomination Papers: 

Filing of second set of papers .................... ." ...... 250 
For candidates before primary .......................... 254 
Method of signing. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 55 

Non-Negotiable Notes: 

May be issued by public library. . . . . . . . . . . . . . . . . . . . . . . . . . 244 

Notary Public: 
Bonds of ........................................... , . 46 
Failure of surety on. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46 
Duty of Governor when bonds of notary .become insufficient. . 4 6 
Power of Governor to remove . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 5 

O:ftice: 

When terms of begin. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 7 5 

O:fticers: 
Removal of State officer. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 58 
Power of Governor to remove State officers. . . .. . . . . . . . . . . . 58 
What State officers can be removed by Governor. . . . . . . . . . . . 58 
When term of begins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 7 5 

O:fticers of State: 

To order printing and binding for their departments ........ 136 

O:fticial Bonds: 

Surety on ........................................... 262 

O:fticial Census: 
What is ............................................. 248 

Official Notices: 
Should be in English ................................. 264 

Oil: 
Kind of to use in mining lamps. . . . . . . . . . . . . . . . . . . . . . . . . 2 6 5 

Oil Inspection: 
Charges for testing. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17 0 

Oil Inspector: 
Power of Governor to remove . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 5 

Optometry: 
As to residence of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 86 
Practice of b.y a physician. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 90 
Expense of Board of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 138 
Who entitled to a certificate ................... ! • • • • • • • • • 9 0 
Right to practice without examination. . . . . . . . . . . . . . . . . . . . 8 5 

Ordinances: 
Regulating the speed of trains .......................... 272 

Osteopath: 
Must have license to practice optometry ................. 140 
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Overseer of the Poor: 

Duty of township trustees. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16 6 

Passenger Boat Inspectors: 

Power of Governor to remove. . . . . . . . . . . . . . . . . . . . . . . . . . . 6 5 

Pasturing: 

Of the roadways ...................................... 214 

Patent: 

Liability of State College for infringement of. . . . . . . . . . . . . 88 

Pensions: 
For Policemen and Firemen. . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 7 6 

Permit Holders: 

Numbering of request blanks. . . . . . . . . . . . . . . . . . . . . . . . . . 195 
Time for making reports to the Auditor . . . . . . . . . . . . . . . . . . 2 3 6 
Violate law in selling to drunkards. . . . . . . . . . . . . . . . . . . . . . . 2 3 6 

Peterson Act: 

Issuance of corporate stock. . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 3 3 

Petition of Consent: 
Names on must be identical with those on poll list. . . . . . . . 2 6 6 

Pharmacist: 
Must have license to sell drugs through country .......... , 2 0 0 
No right of to sell malt liquors ......................... 204 
No right of to sell liquor without permit. . . . . . . . . . . . . . . . . 2 04 
Right of to compound medicine containing liquor. . . . . . . . . . 2 2 0 

Pharmacy Assistants: 
Who are eligible. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77 
Who are entitled to an Assistant's Certificate. . . . . . . . . . . . . . 77 
From whom certificate obtained. . . . . . . . . . . . . . . . . . . . . . . . . 77 

Pharmacy Board: 
Conducting examinations. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 7 

Pluu·macy Commission: 
Approval of bond of Secretary-Treasurer by Governor. . . . . . . 91 
Office of Secretary-Treasurer a State office ................ · 91 
Secretary and Treasurer of. . . . . . . . . . . . . . . . . . . . . . . . . . . . 91 
Duty of as to entrance requirements .................... 200 
Not authorized to issue assistant's certificate. . . . . . . . . . . . . . 77 

Physician: 
Entitled to a certificate to practice optometry. . . . . . . . . . . . . . 90 
Right of to fit glasses with registering as optometrist. . . . . . . . 8 5 

Pit Boss: 
What is 155 

Police and Firemen: 
Pensions of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 7 6 
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Pool and Billiard Halls: 
Minors not permitted in ............................... 228 

Practice of Medicine: 
Revocation of certificate. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15 4 

Precinct Committeeman: 
Method of voting for at primary ........................ 257 

Primary Election: 
Ballots must be of uniform size ....... ·· ................. 252 
Duty of Auditor to file nomination papers .........•....... 258 
Filing of second set of nomination papers ................. 250 
Making up of alphabetical list of voters for primary. . . . . . 242 
Making up of alphabetical list of voters ................... 240 
Method of signing nomination papers .................... 255 
Nomination papers for ................................. 254 
Qualification of county superhitendent .................... 251 
Rights of prohibition and socialistic parties. . . . . . . . . . . . . . . 246 
Selection of delegates to county convention ............... 259 
Voting for precinct committeeman ....................... 257 
What notice of publication of should contain .............. 251 
Who entitled to vote. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 258 
Writing of names on ballot. ................ · ........... 258 

Printing and Binding: 
To.be ordered by State officers ............ • .............. 186 

Printer of State: 
. Secretary of State to certify as to compensation. . . . . . . . . . . 18 6 

Prohibition Party: 
Right of to have ticket printed ......... : ............... 246 

Provisional Certificate:· 
Insufficient to qualify one for office of County Superintendent. 189 

Public Library: 
Appointment of trustees for .......................... 187 
May issue warrants or non-negotiable notes .............. 244 
May not issue bonds to purchase lots ..... , ............... 244 
Use of school building for. . . . . . . . . . . . . . . . . . . . . . . . . . . . 57 

Public Officers: 
Right of to contract with themselves .................... 234 

Publication: 
Of annual report of cities ............................. 260 
Of annual report of Drainage Commission ................ 271 
Of Council proceedings of cities. . . . . . . . . . . . . . . . . . . . . . . . 2 60 
Of notice of primary election, what to contain. . . . . . . . . . . . . 2 51 
Of schedule bf terms of court ..................•....•. 287 
Of notice for election of School Board. . . . . . . . . . . . . . . . . . . . 181 
Should be in English ........................•.... •:;- ? ••• 264 
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Punishment: 

For escaped inebriates. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33 

Qualifications: 

Of County Superintendent at primar~·. . . . . . . . . . . . . . . . . . . . 139 
Of voter at the primary ........................•...... 258 

Quarantine: 

Of animals by Veterinary Surgeon. . . . . . . . . . . . . . . . . . . . . . . 17 4 

Railroads: 

Issue of free transportation by. . . . . . . . . . . . . . . . . . . . . . . . . . 2 6 9 
Liability of for working station agent over nine hours ..... 242 
Power of Railroad Commission. . . . . . . . . . . . . . . . . . . . . . . . . . 121 
Rates of ............................................ 103 
Sixteen hour law. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 3 7 

Railroad Commission ............................... : . . . . . 121 

Recorder of City: 
Can contract with himself ............................. 234 

Registered Pharmacist: 
Must have license to sell drugs through country. . . . . . . . . . . 200 
No right to sell liquor without permit .................... 204 
No right to sell malt liquors. . . . . . . . . . . . . . . . . . . . . . . . . . 2 04 
Right to sell denatured alcohol. ........................ 163 

Report: 
Of employes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 8 

Request Blanks: 
Filling out of by purchaser of liquor. . . . . . . . . . . . . . . . . . . . 211 
Numbering of ........................................ 195 

Rescue Home Society of Dubuque: 
Right of to appropriation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 112 

Reserve of Savings Banks: 
Where to be deposited . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 111 

Residence: 
What is, under Chap. 167, Acts of 33rd General Assembly... 86 

Resolutions of Consent: 
Under Moon Law ..................................... 231 
What included under Saving Clause of Moon Law .......... 211 

Restaurant: 
Can serve meals on t:lunday .............................. 213 

Roads: 
Duty of township trustees to drag. . . . . . . . . . . . . . . . . . . . . . 19 7 
Use of for purpose of pasture ........................... 214 

Road Dragging: 
Compensation for. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 4 0 
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Road Superintendent: 

Trustees cannot become ............................... 203 

Routing Trains: 

By Railroad Commission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 121 

Salary: 

Of Sheriff. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 0 8 

Sale: 

Of blank toy pistols prohibited ......................... 202 

Sale of Cigarettes: 

Punishment for illegal sale of. . . . . . . . . . . . . . . . . . . . . . . . . . 2 04 

Saloons: 

Need not be closed unless election is held in their city. . . . . . 172 
Number that may operate ............................. 273 

Savings Bank Reserve: 
Where to be deposited. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 111 

Schools: 
Authority of board to fix days of attendance for pupils .... 105 
New district; school census; tax levy; place of attending 

school ........................................... 143 

School Board: 
Control over school property. . . . . . . . . . . . . . . . . . . . . . . . . . . 57 
Duty of to either furnish transportation for pupils or main-

tain school ...................................... 146 
Notice for election of Board. . . . . . . . . . . . . . . . . . . . . . . . . . . . 181 

School Buildings: 
Use of for public library. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 57 
Control over 

School Elections: 

57 

Right of women to vote on question of free text books .... 169 

Schools and Colleges: 
Who can examine. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 9 

Secretary State Board Agriculture: 
Compensation of ....................................•. 113 

Seines and Nets of l<'ishermen: 
Seizure and destruction of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77 

Selling Newspapers: 
Can be done on Sunday ............................... 213 

Shares of Bank Stock: 
Sale of. ............................................. 185 

Sheriff: 
Salary of ............................................ 208 
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Short Course: 

Right of State Treasurer to pay part of expense of. . . . . . . . . . 108 

Sidewalks: 

City must grade for. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 191 

Signatures: 

Of signers on petition must be identical with those on poll list 266 
Per cent of required on nomination papers. . . . . . . . . . . . . . . . 254 

Sixteen Bout• Law: 
When time commences ................................ 237 

Socialistic Party: 
Right of to have ticket printed. . . . . . . . . . . . . . . . . . . . . . . . . . 246 

Soldiers: 
Exemptions of from taxation ........................... 168 
Exemption of property of from taxation ................ ,., 245 

Soldiers'. Home: 
Can Soldier's widow be admitted. . . . . . . . . . . . . . . . . . . . . . . . 140 

Speaker of House: 
Effect of his failure to sign bill. . . . . . . . . . . . . . . . . . . . . . . . . 7 0 

Speed of Trains: 
Right of city to regulate by ordinance ................... 272 

Stallion: 
Advertising as "Grade" Stallions. . . . . . . . . . . . . . . . . . . . . . . . 7 5 

State College: 
Not liable for infringement of patent. . . . . . . . . . . . . . . . . . . . . 38 

State Drainage and Waterways Commission: 
Publication of annual report of. . . . . . . . . . . . . . . . . . . . . . . . . . 271 

State Entomologist: 
Expenses of and assistants for. . . . . . . . . . . . . . . . . . . . . . . . . . 89 

State Institutions: 
Examinations of accounts of. . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 3 
Construction of law governing. . . . . . . . . . . . . . . . . . . . . . . . . . 7 3 
Paying expenses of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 73 

State Library and Historical Department: 
Supplies for. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 
How and by whom requisition for supplies drawn. . . . . . . . . . . 50 
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EIGHTH BIENNIAL REPORT OF THE 
ATTORNEY GENERAL OF IOWA 

To the Honorable B. F. Om-roll, 
Governor of Iowa : 

STATE OF IOWA, 
DEPARTMENT OF JUSTICE, 

Des Moines. 

In compliance with the provisions of our statute relative thereto, 
I have the honor to submit herewith a report of the business trans
acted in the Department of Justice during the years 1909 and 1910. 

At the beginning of the past term there were pending in this 
department 107 cases, 32 of which were criminal pending on appeal 
in the supreme court, and 75 were civil cases. Of the numL~r so 
pending 32 criminal cases and 33 civil cases have been disposed 
of, leaving still pending at this time 42 of the civil cases. 

Since the ending of the preceding term the criminal cases ap
pealed to the supreme court together with such cases commenced 
originally by this department number 115, and the civil cases com
menced during the same period number 43, making a total of 158 
cases entered on the docket of this department during the two 
years, of which number 78 criminal cases and 13 civil cases have 
been disposed of, leaving still pending at this time of the new cases 
30 civil and 37 criminal, or a total of 67 cases, which, together 
with the 42 cases on the docket prior to January 1, 1909, and 
which are still pending, make a total of 109 cases pending on our 
docket at this time, a complete list of which, as well as a list of 
all of the cases disposed of during the term with a brief history of 
the questions involved in the more important ones, will be attached 
to this report to be included _in the printed volume under proper 
divisions. 

During the term 81 official written opmwns have been given 
upon request from members of the general assembly, the governor, 
and the heads of the several state departments. In addition to these 
written opinions the department has furnished several hundred let
ter opinions in response to inquiries from city and county officers. 
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and in many cases private persons. These letter opinions, of course, 
were not official in any sense, and in giving them we simply fol
lowed a custom that has grown up in the department. 

During the term L have received from the clerk of the United 
States court in advance costs refunded the snm of $11.65, and in 
attorney fees allowed the state in American Linseed Company v.s. 
W1·ight, $20.00, all of which has J;>een turned over to the state 
treasurer and his receipt taken thercfor. 

In addition to the above this department has succeeded in secur
ing the payment to the state in fees that had been long past due, 
in round numbers, $100,QOO during the past two years, and 1luring 
the four years of my service in the department about $125,000.00, 
a very large part of which was for filing fees due from foreign 
corporations under section 16:37 of the code and amendments 
thento. 

In attempting to make these collections and others that were 
due, the constitutionality and validity of section 1687 was seriously 
qnestioncd, and to test this question three snits were bron\!"ht, one 
against the Barber Asphalt Paving Company, one against the 
·western Union Telegraph Company and one against the Center
ville I;ight & Traction Company, the latter of which was set
tled, the defendant paying the filing fee and the .costs of the action. 

Shortly after these actions were begun the department was ad
vised that similar actions under a statute mnch like our" had been 
trit>d in the courts of Kansrts, the statute held valid. and ap
peals taken to the United States supreme court. That conrt after 
full ]waring, in a decision hanclrd down ,January 17. 1910, anc1 
reported in Vol. ~1 6 U. S. R. 1. held the Kansas sbatute mwon
stitutional on the ground that the provision of the la'v req ui1 ing 
the telegraph company to pay a filing fee measured by a per ecnt 
of a1l its capital operated as a burden and tax on the int ~rstnte 
business of thr company in violation of the commerce elm;:~·~ of 
the constitution. and reversed the Kansas court. 

While there is perhaps enough difference between the KrllJsas 
statute and ours to make it possib!e for us to stay in court with 
these cases, still I am convinced that in the end our statutr ,vill 
be held unconstitutional. For this reason these cases hav,~ been 

- dismissed, and I join with Secretary of State W. C. Haywarc: in 
the suggestion that the statute be amended. 

The thirty-third general assembly passed several acts which had 
for their purpose the making, working and improvement of the 



REPORT OF ATTORNEY-GENERAL 5 

roads and highways of the state, the destruction of weeds and the 
promotion of more uniform and efficient methods of road work in 
each county. 

Sometime after these several provisions became effective Mr. Thos. 
H. McDonald, Iowa's very efficient and industrious highway en· 
gineer, called this department's attention to the fact that little 
attention was being given to that part of these acts which applied 
to road improvement, and especially that part of the law which 
enjoined upon township trustees the duty of providing for 
road dragging. In response to :Mr. MacDonald's suggestions and 
request a letter was prepared and mailed to every county attor
ney in the state calling attention to the enactment of these laws, 
and asking for earnest co-operation in their vigorous enforcement. 
Almost without exception the county attorneys responded not only 
promptly but enthusiastically, and within a month after the let
ters were mailed out schools of instruction in road work under 
chapter 96, acts of the Thirty-third General Assembly, were being 
held in nearly every county in the state. At these meetings tm~n
ship trustees and road supervisors were fully advised as to tl!e1r 
duties and their responsibility for road and bridge condition:-; in 
their several districts, and as a result of this movement, helped as 
it was by the press and public spirited citizens in every part of: 
the state, the road dragging for the year 1910 exceeded by many 
thousands of miles that of 1909, more miles of road drainage ~nd 
more miles of weed destruction along the highways was a:::com
plished than ever before, and for the first time in the history of 
the state Iowa roads are receiving favorable mention thnmghout 
the country. · It must be remembered, however, thdt the year 1910 
was an 1musrwlly favorable year for road making in Imva and it 
will not be either wise or safe to count upon many .seasons such 
as we luwe bad during the past year. To secure and maintain 
anything like permanent good roads in Iowa the whole system 
will have to be remodeled, and it is to be hoped the incoming legis
lature will give this subject the immediate attention its importance 
demands. 

Under chapter 108, acts of the Thirty-second General Assembly, 
enjoining upon the board of railroad commissioners the duty under 
certain circumstances to prosecute actions against common car
riers before the interstate commerce commission, we have com
menced thirteen cases, entitled as follows: 
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Board of Railroad Commissioners of Iowa vs. Illinois Central 
Railroad Company, et al. 

Corn Belt Meat Producers' Association, Complainant, Board of 
Railroad Commiss,ioners of Iowa, Intervener, vs. Chicago, Bur
lington & Quincy Railroad Company, et al. 

State of Oklahoma, Complainant, Board of Railroad Commission
ers of Iowa, Intervener, vs. Pullman Company, et al. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. The Chi-

,~ cago & Northwestern Railway Cgmpany. 
State of Iowa, ex rel., H. W. Byers, Attorney General, Board ot 

Railroad Commissioners of Iowa, complainants, vs. The Chicago, 
Milwaukee & St. Paul Railroad Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. The Great 
Western Railroad Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. The Iowa 
Central Railway Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. The Illinois 
Central Railroad Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, complainants, vs. The Chicago, 
Rock Island & Pacific Railroad Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board ot 
Railroad Commissioners of Iowa, complainants, vs. The Chicago, 
St. Paul, Minneapolis & Omaha Railway Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. Atchison, 
Topeka & Santa Fe Railway Company, et al. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Railroad Commissioners of Iowa, Complainants, vs. Chicago, 
Burlington & Quincy Railroad Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Board of 
Rai,lToad Commisioners of Iowa, Complainants, vs. New York 
Central & Hudson River RailTOad Company. 

In the first of these cases the original complaint was made by 
John R. Waller of Dubuque, and the relief demanded before the 
interstate commerce commission is the reduction of the charge 
made by the defendant company for hauling passengers across 
the bridge at Dubuque. The evidence in the case was taken at 
Dubuque ~efore Commissioner Clark, and the final arguments made 
to the full commission at Washington and the case fully sub
mitted in May, 1909; no decision, however, has as yet been made 
by the interstate commerce commission. 

In the second case the original complaint to the interstate com-
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merce commission was made by the Corn Belt Meat Producers' 
Association of Iowa, and the relief asked was a re-adjustment and 
reduction of the live stock rates charged by the defendant company 
on Iowa shipments, and while the case was pending before the 
commission on an application for rehearing the Corn Belt Meat 
Producers' Association of Iowa requested the board of railroad com
missioners of Iowa to intervene on the part of the state. In re
sponse to this request petition of intervention was filed by this 
department, and several trips made to Chicago where additional 
evidence was taken before Commissioner Prouty, and in January, 
1910, I went to Washington with Clifford Thorne, attorney for 
the Corn Belt Meat Producers' Association, at which time the 
case was argued orally and submitted to the commission, and later 
on decision was rendered granting substantially the relief asked 
by the complainants. 

In the case against the Pullman company the original complaint 
was filed with the interstate commerce commission on behalf of 
the state of Oklahoma, and the relief asked was the reduction in 
the rates charged by the Pullman company for sleeping car berths. 
Upon the request of the railroad commissioners of this state this 
department prepared and filed in said case a petition of inter
vention asking substantially the same relief as the state of Okla
homa is seeking. In November this year notice was given by the 
commission that evidence in the case would be taken at Chicago. 
On the date fixed for the hearing Commissioners Lane and Clark 
were present; several of the states were represented by their re
spective attorneys general or their assistants, and Mr. John Fletcher 
of this department was present to look after the interests of this 
state. However, before the hearing had proceeded very far the 
defendant company, through its counsel, presented a proposition 
offering to make a substantial reduction in sleeping car rates 
throughout the country. The offer of the company was of such a 
character that the commissioners deemed it advisable to take the 
matter up with the whole commission before proceeding further 
in the case. 

The next ten cases have been consolidated and entered upon 
the docket of the interstate commerce commission under No. 3464 
and No. 3465. In these cases it is charged that certain tariffs and 
charges which are exacted by the defendants for the transportation 
of property and merchandise in and out of Iowa are unjust, un
reasonable and unlawful, and in their operation discriminate against 
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the cities and towns and places in the interior of Iowa, and per
sons engaged in business therein. That such rates and charges are 
unfairly discriminatory, unduly preferential and grossly excessive 
as compared ·with the rates charged by the defendants for trans
porting property and merchandise to cities located on the Missouri 
river and places located on or near to or east of the Mississippi 
river, and the relief asked is a re-adjustment of such rates and 
charges to the end that no undue preference or advantage be given 
to the cities and towns either on or across the borders of the state; 
in other words, that the discrimination, preference and advantage 
l'omplained of be discontinued. The defenedants have all answered 
the complaint but no time for hearing has been fixed by the com
mission, and it is not likely that they will be taken up now until 
some time in March or April. 

In addition to the above cases the department has been called 
upon during the last two years to defend many of the laws of the 
state in actions brought to test their validity, some of the more 
important of which follow: 

Two cases by the 1Vestern Union Telegraph Company v. E. P. 
Carroll, Atlditor of State, et al. These cases were eomme11ced in 
1903, and were both injunction suits in which the plaintiff com
pany secured temporary writs of injunction enjoining the executive 
council from certifying out to the several counties of the state tax 
levies against the property of the plaintiff company. Both of these 
cases were disposed of during the iJast year and the tax v·hich 
amounted to many thousands of dollars hfls hem levied aud col
l<cte(L 

State of Iowa, ex rel Chas. W. Jhlllan, Attorney General v. J. N. 
Jones, Mnrshall D<mta! Mantt[acturing Corwpmn_:, d al. This ac
tion w.11;' brought in l90G to reo:trc1in the defend.ani:s from draining 
Goose Lake, a body of water in Greene county, Iowa, covering 
about 700 acres of land. The defendants claimed the right to 
drain the lake under title from Green-e county; the state, however, 
contended that the body of water is a meandered lake and held 
by the state of Iowa in trust for the use and benefit of the people. 
Decree was entered by the district court in favor .of the state, 
which decree was later affirmed by the supreme court in an opin
ion filed on the 2d day of July, 1909, and the cause is now pending 
on appeal in the supreme court of the United States. We regard 
the case one of unusual importance because involved in it is the 
question of the right of the state to own and control in her sev-
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ereign capacity all of the meandered non-navigable lakes of the 
state. 

Standard Stock Food Company v. H. R. Wright, State Food and 
Dairy Commissioner. This action was commenced in the circuit 
court of the United States for the southern district, central di
vision of Iowa in July, 1907. The relief asked was an injunction 
restraining the food and dairy commissioner from· enforcing the 
provisions of the stock food law passed by the Thirty-second Gen
eral Assembly, the plaintiff claiming that the law was unconstitu
tional. The case was decided in favor of the state, the law held 
constitutional, and up to this time the food and dairy commissioner 
has collected in fees under this act the sum of $37,475.39. 

Samuel Carr e·t al. v. ()has. H. Hannan, et al., and five others: 
These cases were commenced several years ago and involve the 

title to a large tract of land in what is called East Omaha or cut
off; they are known as the river bed cases. The evidence in all 
of them was taken at Omaha and decision was rendered by Judge 
McPherson against the state; appeal was taken to the United 
States circuit court of appeals and the cases were fully argued 
in that court in May, 1909,. but np to this time no decision has 
been handed down by that court. 

W. 1\'. llforrmc v. In Re Estate of George Wells, deceased. This 
action was brought to recover collateral inheritance tax upon 
$200,000 which was paid out of the estate to one set of the Wells 
heirs in settlement of their claims against the estate. The dcfens~~ 
claimed the amount thus paid as a compromise amounted to a 
debt against the estate, and hence, was not subject to the col
lateral inheritance tax. The question raised had never been passed 
upon by our court. The district court decided the case in favor 
of the state. and on appeal to the supreme court the judgment 
below was affirmed and the full amount of $10,000 has since been 
paid into the state treasury. 

F. Jl.!. Hubbell, et al v. Lafayette Higgins, State Hotel Inspector. 

In this· case the validity of chapter 68, acts of the thirty-third 
general assembly, known as the hotel law, was involved. The 
case was tried in the district court of Polk county and the act held 
unconstitutional. An appeal was taken by this department to the 
supreme court where the decision of the lower court was reversed 
and the act held valid. The case is now on the way to the supreme 
court of the United States. 
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McClintock v. Cedar Rapids & Iowa City Railway & Light Com
pany. In this case the validity of the so-called two-cent fare law 
is involved. The case is pending in the United States circuit court, 
and not yet assigned for hearing. 

State of Iowa, ex rel H. W. Byers, Attorney General v. Chicago, 
Milwaukee & St. Paul Railway Company. This action was brought 
originally by the Clark Coal and Coke Company of Davenport 
against the Chicago, Milwaukee & St. Paul Railway company be
fore the railroad commissioners of Iowa to compel the defendant 
company to accept coal in cars other than their own and re-ship 
it over their line. The case was heard by the board and after full 
hearing an order was issued granting the relief asked by the Clark 
Coal & Coke Company; the defendant railroad company, however, 
refused to comply with the order of the railroad commissioners 
and this action was brought in the name of the state in the district 
court of Polk county in which a mandatory injunction was asked 
directing and compelling the defendant railroad company to com
ply with the orders of the board of railroad commissioners of 
Iowa. After hearing, the court granted the injunction as prayed 
and the defendant company appealed to the supreme court and 
the case is now pending in that court. The railroad company, 
however, pending appeal, is complying with the injunction 
issued by the Polk county court. The importance of this case lies 
in the fact that a question is involved which has been the subject 
of controversy in this state for years and the settlement of which 
is important to every shipper and common carrier in Iowa. 

Frank A. Macomber v. Alva A. Nicholson, et al. This is an 
action pending in the United States circuit court for the southern 
district of Iowa, Central division, in which the constitutionality and 
validity of the so-called mulct law and other statutes affecting 
the sale of intoxicating liquors is assailed, and an injunction asked 
against certain officials restraining them from the enforcement of 
these laws. There are several of the cases and they were all pre
sented to Judge McPherson, who handed down a decision holding 
against the plaintiff on every point and sustaining the constitution
ality of the law. An appeal followed to the United States supreme 
court where application was made to one of the associate justices 
fo·r stay of proceedings pending appeal. This application was de
nied and it has been renewed to the full bench to be heard sometime 
in the immediate future. 
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Old ColonJJ Trust Company v. Fort Dodge, Des Moines & 
Southern Railway Company, State of Iowa, Intervener. The de
fendant company is in the hands of a receiver appointed by the 
United States circuit court. ,The service on part of the line has 
been irregular and inadequate, and as reported was about to be 
abandoned. On complaint of citizens living on the line and at 
the request of the railroad commissioners this department filed in 
said court a petition of intervention on the part of the state seek
ing to compel the company to furnish proper service upon the 
part of the line rderred to. An examiner has been appointed to 
take testimony. The interesting question involved in the case is as 
to how far the power of the court may be exercised in compelling 
a common carrier to operate its trains over that part of its lines 
on which the business furnished is not sufficient to compensate the 
company for its service. 

Iowa State Manufacturers' Association, Complainant, vs. Adams 
Express Company, et al. 

E. B. Higley Company, et al., Complainants, vs. Wells Fargo re 
Company Express and the United States Express Company. 

State of Iowa, ex rel., H. W. Byers, Attorney General, Complain
ant, vs. The Adams Express Company, et al. 

These cases were all brought before the board of railroad com
missioners and consolidated under their number C12. On Feb
ruary 20, 1908, the Iowa State Manufacturers' Association filed 
with the board of railroad commissioners a complaint against the 
several express companies doing business in Iowa, in which it was 
charged that the express rates exacted by the express companies 
in this state were excessive, unreasonable and extortionate, and 
in many cases discriminatory, and asked that the matter be in
vestigated by the board of railroad commissioners and a general 
overhauling not only of the rates but of the schedules and classifi
cations be had and a general reduction be made. 

At about the same time the E. B. Higley Company of Mason 
City and the Andrew \Vood Company of Rockwell City, filed com
plaints with the board asking for the establishment of a schedule 
of just, reasonable and maximum joint rates on shipments by ex
press. On the 9th day of September, 1910, complaint was filed by 
the attorney general urging substantially the same relief sought 
by the foregoing complainants. Testimony was taken, arguments 
made on both sides and the matter is now pending before the 
board for decision. 



12 REPORT OF ATTORNEY-GENERAL 

This case in many respects is the most important one in which 
this department has interested itself during the two terms of the 
present attorney general. If the final decision should be in favor 
of the complainants and the reduction made for which we have 
earnestly contended, it will result in a saving to the people of 
Iowa of many hundred thousands of dollars every year. 

On the criminal side of the docket a number of important cases 
have been before the department during the term, among which 
might be mentioned the following: 

State of Iowa v. CarsonJ in which the fish and game law of the 
state was involved. 

State of Iowa v. Holton, Gray & Company. In this case the 
defendant was convicted on a charge of selling misbranded linseed 
oil. They appealed to the supreme court and assailed the consti
tutionality of chapter 131, acts of the Thirty-second General As
sembly, which prohibits the sale in this state of any flax seed or 
linseed oil unless the same answers certain chemical tests, and un
less these oils when sold are sold under their true name. The su
preme court in a well written opinion, upheld the law and sus
tained the conviction of the defendant company. 

State of Iowa v. Standard Oil Company of Indiana. In this 
case the defendant was indicted by the grand jury of Lyon county 
for a violation of chapter 169, acts of the 31st general assembly, 
which act has come to be known as the ''anti or unfair discrimina
tion act.'' The defendant was charged with selling gasoline at a 
lower rate in one town than was charged for the same product in a 
near by town, making allowance for the difference in cost of trans
portation, and that said lower rate was made for the purpose of 
destroying the business of a competitor and creating a monopoly. 
The defendant demurred to the indictment raising numerous ques
tions involving the constitutionality of the law. The demurrer 
was sustained by the lower court and the cause is now pending in 
the supreme court on the appeal of the state. 

In addition to these cases the following table shows the number 
of cases submitted to the supreme court during the last four years, 
and the nature of the crime involved in each case. 

Murder ..................................................... 28 
Assault with intent to commit murder . . . . . . . . . . . . . . . . . . . . 2 
Breaking and entering ..................................... 12 
Larceny .................................................... 16 
Burglary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . !1 
Adultery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 
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Seduction 5 
Assault with intent to commit rape. . . . . . . . . . . . . . . . . . . . . . . . . . . 16 
Rape ....................................................... 18 
Uttering a forged instrument ................................ 10 
Perjury . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Keeping a nuisance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 
Conspiracy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Prostitution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Robbery ..................................................... 3 
Incest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Possession of burglar tools . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Burning timber of another....... . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Erp.bezzlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Illegal practice of medicine. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Making false entries . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Receiving stolen property . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Keeping a gambling house. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Assisting a prisoner to escape. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Exposing a child . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Violating the pharmacy law. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Assault with intent to do great bodily injury ................... 2 
Obtaining money under false pretenses. . . . . . . . . . . . . . . . . . . . . . . 2 
Receiving money unlawfully as township trustee. . . . . . . . . . . . . 1 
Leasing property for the purpose of prostitution. . . . . . . . . . . . . 7 
Unlawful distribution of liquor.... . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Libel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Malicious killing of domestic animals . . . . . . . . . . . . . . . . . . . . . . 1 
Appeal from order denying transcript . . . . . . . . . . . . . . . . . . . . 3 
Throwing at a train . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Sodomy . . . . . . . . . . . . . . . . . . . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Enticing for the purpose of prostitution . . . . . . . . . . . . . . . . . . . . 1 
Keeping house of ·ill-fame . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Resorting to a hotel for the purpose of lewdness. . . . . . . . . . . . . 1 
Lewd acts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Violation of the pure food acts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Violation of the plumbing ordinance . . . . . . . . . . . . . . . . . . . . . . . 1 
Enticing to house of ill-fame . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Attempt to procure abortion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Malicious injury to building ............................... . 
Illegal soliciting and sale of liquor ...................... . 
Unfair discrimination ........ :. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Inebriety . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Cheating by false pretenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Forcible defilement .............................. .'. . . . . . . . . 1 
Exposing for sale and selling misbranded Adulterated Oil. . . . 1 
Violation of the game law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Illegal practice of Veterinary Surgery . . . . . . . . . . . . . . . . . . . . . 1 
Illegal transportation of intoxicating liquors . . . . . . . . . . . . . . . . 1 
Failing to provide for live stock . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
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There were 11 cases in which the lower court imposed a penalty 
of life imprisonment, 9 for murder and 2 for rape, and one case 
in which the death penalty was imposed. The judgment in all 
of these cases met with the approval of the supreme court. 

During the last four years the appeals to the supreme court in 
the criminal cases were 80 less than during the preceding fo'br 
years, a falling off in this class of appeals of 27.7%, and of the 
number so appealed the judgment of the lower court was affirmed 
in a little over 80% of the cases. 

In my former biennial report I ventured to suggest the enact
ment by the legislature of certain amendments to the laws of the 
state providing for a better enforcement of the criminal laws, 
and especially the law affecting the operation of saloons, gam
bling houses and houses of ill-fame. I urged among other things: 

That the Governor be given power to remove certain law enforc
ing officers upon proper complaint. 

A re-organization of the Attorney General's department giving 
to that officer the right to appear in the district court and be
fore the grand jury of the several counties in matters pending 
of sufficient importance to justify such appearance. 

To give to the Attorney General's department sufficient help to 
properly transact the business of the department, with salaries 
high enough to secure the best possible service. 

A general revision of the 11\WS covering criminal practice and 
procedure. 

To further carry out the suggestions made in that report, and 
as a part of the plan that had been worked out in this department 
for the better enforcement of all the laws of the state, I directed 
the drafting of four bills, viz. : 

A bill relating to the powers and duties of the Sheriff and his 
deputy. 

A bill making it the duty, among other things, of the county at
torney to diligently enforce or cause to be enforced in his 
county all of the laws of the state, actions for a violation of 
which may be commenced or prosecuted in the name of the 
State of Iowa or by him as County Attorney, except such laws 
the enforcement of which is exclusively enjoined upon others 
by the statute. 

A bill providing for the re-organization of the Attorney General's 
department. 

A bill empowering the Governor to remove certain officers for 
misfeasance, malfeasance or nonfeasance in office. 

Senator George Cosson, who was then acting as special counsel 
in this department, and who was at the preceding election elected 
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to the senate, at my request introdu~ed these bills in the senate, 
and after some modification and changes the bills were all passed, 
signed by your excellency, two of them, the bill for the removal 
of officers and the bill re-organizing the attorney general's depart
ment, became effective the first in March, 1909, the other in April 
of the same year; the other two bills relating to the duties of 
sheriffs and county attorneys became effective on the 4th day o~ 
July of the same year. 

We cannot resist the temptation at this point to state what is 
the truth, and what will be fully shown by the record as we un
fold it in this report, and that is that the passage and operation 
of these laws has placed Iowa in the very front in the matter of 
civic righteousness and moral cleanliness. The good that has 
flown from them in cleaner towns and cities, in money saved to the 
needy, in boys and girls turned from the haunts of vice into the 
paths of virtue and rectitude, in making sober and industrious 
husbands and fathers, in making homes happy and inspiring re
spect for law and order, is so immeasurably great that no matter 
what may come to us in the future we will never .cease being 
grateful for the opportunity we have had to take even a small 
part in this great work. 

The record is a source of pride to every one in this department 
as we know it must be to the members of the general assembly who 
assisted in the passage of these bills, and as it will be to the 
people generally when they realize fully. what has been accom
plished for the real and lasting good of the state. 

Prior to the passage of these laws the law regulating the sale 
of intoxicating liquors was being openly violated every day and 
nearly everywhere in the state. In many places saloons were run
ning on Sunday and in many cities, cities that boasted of the num
ber of their churches and the size and excellency of their schools, 
the right to take at the gambling table the money that was needed 
in the home, and the privilege to rob young and old of their char
acter and their virtue in the bawdy houses, was sold at so much 
a month, and so-called good men in many places were taking profit 
out of vice unashamed and unafraid, and court expenses and 
crime were on the increase; while today the liquor laws are quite 
generally observed, no saloons are operated in any of the cities 
in Iowa on Sunday, the open gambling house has gone-let us hope 
never to return, the red light district has been turned into a 
district of modest homes, vice is being put to rout everywhere 
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in the state, court expenses are diminishing and m most of the 
.counties of the state crime is decreasing. 

Under the sheriff and county attorney acts most of the saloon 
drug stores in the state have been put out of b~siness, the liquor 
solicitors in dry counties driven out of the state, the boot-leggers' 
business made so dangerous and unprofitable that that individual 
i~ making his last stand-his only support now being the laws of 
the federal government. 

Under the bill re-organizing the attorney general's department 
more good has been accomplished in cultivating respect for the 
law and obedience to its mandates than could have been accom
plished in a life time under the old system. 

Shortly after this act became effective }Ir. ,T. I. J.\Iyerly, post
master of Des ::\Ioines, brought to this office one of the seeret offi
cers of the government and introduced him as one of the inspectors 
of the postal department. This officer called our attention to the 
operation of a gang of thieves with headquarters at Council Bluffs. 
He had with him the evidence to show that men were being fleeced 
out of thousands of dollars every day, and some of the evidence 
indicated. that this colossal gang of swindlers were operating with 
the knowledge of the local officers of that city, and this officer of 
the government stated that it was his belief that these officers not 
only had knowledge of what was going on but that they were 
actively protecting the gang. These swindlers were operating under 
the leadership of one ,T. C. l\Iaybray. and the inspector informed 
ns that he was directed by his. superior to secnre the co-operation 
if possible, of this office in the indictment and prosecution of the 
members of this gang. \Ve rendered such assistance as was pos
sible at that time, and later on a dozen or more members of the 
gang were indicted in both the state and federal courts. 

Among other members of the gang was one John R. Dobbins who 
had been indicted for swindling one Ballew of l\Iissonri ont cf 
$30,000. The appearance of the attorney general was entered in 
this case with the county attorney of Pottawattamie county, and 
just before the case was to be called for trial a letter was rereived 
at this office from one of the attorneys of the drpartment of justice 
of the government of the United States in which. among other 
things, he said: ''I understand that the case of the State of I Olk'a 

v. John R. Dobbins, indicted in connection with the J\faybray 
swindles at Council Bluffs, comes on for trial next ·Monday. I 
wish very much that you could in person be present at and assist 
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m the trial * * * * * I would regret very much to see 
an acquittal m these cases on account of the influence it would 
have on the trial of the cases in the federal court set for December 
7th. This is the most colossal gang of swindlers that has been un
earthed in this country for many years, and it behooves us as offi
cers of the law to make every exertion to secure convictions. The 
case is going to be def~nded by able and resourceful lav,·yers * 

* * ~• There is a suspicion very largely prevalent-! do not 
know how much foundation there is for it-that the county attor
ney and the city government of Council Bluffs were to some ex
tent under the control of these Rwindlers while they were there, 
and under such circumstances I deem it exceedingly important 
that you should oversee this trial." 

Dobbins was tried, convicted and sentenced to a term of five 
years in the penitentiary. His case iR now pending on appeal in 
the supreme court. 

Later the attorney general assisted in the trial of another member 
of this gang by the name of Scott. In this case there was an 
acquittal. 

Later l\Iaybray and eight or ten of his gang were tried in the 
federal conrt, all convicted and are now serving time in the peni
tentiary ilt Fort I1eavenworth. 

In addition to this matter the attorney general and his assist
ants have ap'peared befor~ grand juries in several of the counties 
and have rendered valuable assistance in uncovering graft and 
frauds that were being practiced in public affairs. 

The removal law, ho"·ever, is the cap-sheaf of this whole system 
of law enforcement laws, and under it seed has been sown that 
will ripen into a glorious harvest for obedience to law, for morality 
and for decency and efficiency in public office. · 

Almost immediately after this law went into effect complaint 
was made to this department about the conduct of the mayor of 
Marengo. Accompanying the complaint was the affidavits of nu
merous citizens of that city charging the mayor with intoxication. 
and demanding that proceedings be commenced for his removal. 
The county attorney with the advice and assistance of this de
partment instituted proceedings against the mayor and the case 
was tried and submitted to Judge Preston of the sixth district, 
and substantially every allegation of the petition found to be true. 
An order of removal was made; the case was appealed, the con
stitutionality of the law assailed upon every ground imaginable, 
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and after an extended imd able argument by defendant's counsel, 
the case was decided by the supreme court, the law held to be 
sound upon every point urged against it; thus for the first time 
in Iowa notice was served that in this state the dignity and effi
ciency required in the public service demanded sober men. 

Prior to the trial of the Maybray cases at Council Bluffs, and al
most continuously thereafter until some ti~e in March complaints 
were pouring into this office charging misconduct and failure in 
the performance of duty on the part of the chief of police of that 
city. .These complaints culminated early in March in the following 
communication: 

"To Honorable H. W. Byers, 
Attorney General of the State of Iowa. 

The undersigned persons who are residents and citizens of 
Council Bluffs and interested in the prosperity, morals and wel
fare of the said city of Council Bluffs, state to you that upon in
formation, we have reason to believe and do believe that George 
H. Richmond, as chief of police of said city, bas been wilfully 
and knowingly negligent in the discharge of his duties in the 
office of chief of police, in that he has wilfully and knowingly 
neglected and failed to enforce the laws and ordinances in re
gard to pool halls and allowing minors to frequent the same; in 
that he has wilfully and knowingly failed to enforce the law in 
regard to the illegal sales of intoxicating liquors; in that he has 
wilfully and knowingly failed to enforce the laws in regard to 
prostitution and vice; in that he has wilfully and knowingly 
failed to enforce the laws in regard to gambling and gambling 
devices. 

We therefore ask that you in your official capacity as Attorney 
General of the State of Iowa, proceed against the said George H. 
Richmond as provided by law with a view of removing him from 
the office he holds and the duties of which he fails to discharge." 

Complaint signed by five of the leading business and professional 
men of Council Bluffs among whom was the president of the law 
enforcement league. 

In response to this demand this department sent l\Ir. John 
Fletcher to Council Bluffs for the purpose of ascertaining the 
exact condition. His report was of such a character that petition 
was immediately filed for the removal of George H. Richmond, 
chief of police of that city, and, notwithstanding the most des
perate and persistent effort was made to prevent the removal of 
this officer the evidence was so overwhelming and convincing that 
the court found, among other things, that during the greater part 
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of the time said Richmond held the office of marshal and chief of 
police of the city of Council Bluffs : 

"Saloons, gambling houses and houses of ill-fame have existed 
and operated within the limits of said city in violation of the 
laws of the State of Iowa and the ordinances of said city that the 
saloons were allowed to run and do business at all hours of the 
night and on Sundays, and without complying with the mulct 
law in several important particulars not named and without 
any interference from this department or the police force under 
his authority. That several well known gambling houses were 
permitted to operate upon the principal streets of said city under 
a plan by which each proprietor paid $250.00 monthly to this 
department. * * * 

"That houses of prostitution have at all times been permitted 
to operate upon the principle streets of said city under arrange
ments of different kinds whereby each keeper of such houses 
paid a certain amount monthly for herself and for each female 
inmate thereof, such sums being usually $12.00, for each mistress 
and $6.00 each month for each inmate, which sums of money 
came into the hands of this department and all on the under
standing that such place would not be molested by the police as 
long as such payments were kept up. That all of such money 
was kept bY the defendant, usually deposited in the bank in his 
private name until the end' of the month when such sums were 
by him turned over to the city clerk and not to the city treas· 
urer. 

"The court further finds, that the ordinances of said city de
clare keepers and inmates of houses of ill-fame and all persons 
having the reputation and character of being gamblers to be va
grants, but none of the gamblers or proprietors of gambling 
houses were arested, and all the vagrants named in such ordi
nances were allowed to go free and ply their vocations without 
interference from the defendant or his police force, provided 

only, the women and the gambling proprietors paid their monthly 
stipend under whatever name and pretext it was paid." 

There was much more in the decree but enough has been quoted 
to show how necessary it was that some legislation be had to make 
such conditions in a state like Io·wa impossible, and how just and 
proper it was for this judge to remove Chief Richmond. 

After this proceeding at Council Bluffs affidavits were filed with 
your excellency by citizens of Ottumwa charging the mayor of 
that city with misconduct and asking for his removal. Upon your 
direction this department investigated that case, filed petition and 
upon the showing made the mayor was removed for failure to per
form the duties of his office and intoxicatio,n. 
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So far as we know there were but three other cases commenced 
under this rem'oval law ; one at Kellogg against the mayor for in
toxication, the case, however, was not tried as the mayor resigned 
before hearing was had; one in Sioux county against the county 
attorney which was brought by local parties against our judgment 
and advice and in which the county attorney was vindicated; and 
one in Union county against the marshal, as we are informed, and 
for which there was no substantial ground. 

Prior to the prosecution by this department of the cases at 
Marengo, Council Bluffs and Ottumwa we were receiving almost 
daily complaints from some of the cities charging misconduct to 
local officers. Since these trials, as I now remember it, we have 
not had a single complaint from the cities, not even the so-called 
river cities, and I am sure that the conditions that existed in Coun
eil Bluffs, and other cities of Iowa, prior to the trial of the Rich
mond case cannot now be found to exist in a single city in this 
state. 

All this has been brought about under the removal law ·without 
harm to any innocent man or legitimate business; surely no good 
citizen anywhere with knowledge will lend further respectability 
to the effort that is being made in' some quarters to discredit it. 

Now to sum up the general effect of these laws throughout the 
state. 

On September 30, 1906, just prior to the beginning of our first 
term, there were 43 counties in the state in which the mulct law 
was in operation, 240 cities and towns with 1770 saloons. 

September 30, 1908, there were 40 counties, 2HJ cities and towns 
with 1612 saloons. 

September 30, 1910, there were 37 counties, 208 cities and towns 
with 1262 saloons; and the number at this time we do not believe 
will exceed 1200 saloons, and after July next when new petitions 
of consent are required to be on file the number of counties operat
ing under the mulct law, in my judgment, will be reduced nearly 
if not quite half, and under the operation of the l\Ioon law when 
properly interpretated there wi.ll not be to exceed 700 saloons in 
the whole state. 

On December 31, 1908, there were in use in the state 599 drug
gists permits to sell liquor; today there are not to exceed 400, a 
decrease in two years of nearly 200, and our reports show that 
there is less boot-legging carried on in the so-called dry counties 
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than ever before, all of which shows a steady and certain advance 
toward the ideal or "no saloon" condition. 

Good men may and do differ as to the best method of dealing 
with the saloon question. Some favor regulation, others prohi
bition; there is, however, substantial agreement that the institution 
is an evil and that every effort possible should be made to mini
mize and reduce the harm that comes to every community in which 
it exists. 

The reports of the county attorneys made to this office within 
the last month show that there has been a decrease in criminal 
business for the past year in 35 counties, in some of them the de
crease being reported as high as 50 per cent., 29 county attorneys 
report the criminal business about the same as last year, while 
in only 14 counties has there been any increase, and in most of 
these the increase very slight. 

'fhe improvement thus shown all along the line is not, of course, 
all due to the work of this department. Much has been accom
plished by civic societies and organizations all over the state, nor 
should we be content with what has been accomplished great as 
it is, because it rriay as well be understood that only a beginning 
has been made in law enforcement. 

The saloon and the gambling house are bad enough and have 
taken toll to the limit; the house of ill fame is worse and counts 
its victims by the scores of thousands, and while no let up in the 
fight against these evils should be encouraged there are other 
evils that need the immediate and earnest attention of every law 
enforcing officer as well as every good citizen. :l\Iuch is being 
said nowadays about the white plague, and much good is being ac
complished toward wiping it out; its victims, however, are num
bered by the hundreds "·hile the victims of what has recently been 
termed the ''yellow finger'' plague can be counted by the thousands, 
and the shame of it is that a large per cent of them arc boys under 
twenty-one years of age. Fifteen or more years ago the sale of 
cigarettes was made unlawful in this state, and it is against the law 
today to sell them anywhere in Iowa, but notwithstanding this, the 
signs of the use of the deadly weed is observable on every hand, and 
only a short time ago one of the greatest railroad systems of the 
country issued an order that after a certain date no person with 
''yellow fingers'' should be employed or retained by that system. 
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Then there is the adulterated food and short-weight men; the 
illegal combine to maintain unreasonable prices, and many other 
things that ileed constant attention. 

So far as the liquor and cigarette question is concerned the 
law enforcing machinery of the state is now in splendid working 
order. All we need to complete it is some federal legislation 
authorizing the state authorities to deal with interstate shipments 
and prohibiting the issuance of government licenses to persons doing 
business in so-called dry counties, and there is no good reason why 
we should not have this federal legislation in the immediate future. 

There are many other things that this department has to deal 
with that might be mentioned but this report is already too long; 
however, before closing it I feel it my duty to suggest the following 
amendments and changes in our laws. 

First. A general revision of the laws covering practice and 
procedure in the courts of the state. Simplify court methods by 
repealing every provision that permits delay as a matter of right 
by motion or other pleading so that it may no longer be said, as it 
was just recently by one of our prominent district judges, that, 
"It is absurd to reverse a civil case and send it back for retrial 
because of the non-observance of some technicality that has nothing 
to do with the merits of the case, and it is a travesty upon justice 
to discharge some criminal who is unquestionably guilty merely 
because some mouldy precedent was not followed.'' 

Second. Rearr'ange and readjust the judicial districts of the 
state. Under the present arrangement some of the districts have 
more business than can be speedily and properly disposed of while 
many of them do not have enough to keep the courts busy half of 
the time. 

Third. Increase the salary of the attorney general and his as
sistants. 'l'he salary of the head of the department of justice 
ought to be the same as the salary now paid to the members of the 
supreme court, and the annual salary of each of the assistants 
ought to be at least $2,500.00, and that of the stenographers $100.00 
a month. 

Fourth. Amend the law prohibiting trusts, combinations and 
pools for the purpose of controlling prices by adding the neces
sary provisions for making investigations and procuring evidence. 
As the law is written now in this state it is a dead letter. No 
matter how zealous the prosecuting officer may be in his desire to 
protect the people against unlawful combinations and trusts, he 
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is practically helpless unless the legislature furnishes him the 
necessary machinery and funds to carry on a successful investiga
tion and prosecution. 

During the four years of my service in this department Mr. 
Charles vV. Lyon has had charge of the appeals in criminal cases, 
and aside from a few days vacation he has hardly missed a day 
from his desk and the credit for the showing made in this depart
ment of the work of this office is due to his industry and the care 
with. which the record made in the courts below has been made 
up and presented to the supreme court. Mr. Lyon leaves the 
office the first of the year to enter the practice in Des Moines with 
Judge Howe under the firm name of Howe & Lyon. 

During the first year if this term Mr. Charles S. Wilcox acted 
as special counsel for the department, and his work was not only 
satisfactory but of the very highest order. He resigned his position 
to enter the practice of law here in the capital city, and the po
sition for the last year of the term has been filled by Mr. John 
Fletcher of Avoca, Iowa, who has shown himself to be an in
dustrious and failthful public officer. 

Mr. George Cosson who served with us during the former term 
has continued his faithful and efficient work throughout this term. 

Miss Hobbs and Miss Gilpin have been with the department 
during the entire four years. They have had charge of the dockets 
and the stenographic work of the office and have performed their 
duties faithfully and well. 

The uniform courtesy and kindness of all the officers and em
ployes in and about the capitol building will always be remem
bered with gratitude. 

Respectfully, 
H. w. BYERS, 

Attorney General. 
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Seherlule A is a complete list of all appeals in criminal cases sub
mitted to the supreme court during the years 1909 and 1910, and 
also all rehearings asked during that period, and shows the final dis
position of the caRes. 

Schedule B is a list of all criminal cases pending· on the first day 
of January, 1911. · 

Schedule C is a list of civil cases which were pending in the state 
and federal courts January 1, 1909, and have since been disposed of. 

Schedule D is a list of civil cases which have been commenced 
and disposed of since January 1, 1909. 

Schedule E is a list of civil cases which are now pending in the 
state and federal courts in which the state is a party. 

Schedule P contaim; some miscellaneons lt'tters addressed to the 
county attorneys of the statt~ which will. no doubt, be of interest 
to the public. 

Schedule G is the official written opinions given by this office 
during the years 1909 and 1910. 

Schedule H contains a few of the many letters which were writ
ten in response to inquiries from county officers and others as to the 
construction and interpretation of statut~s, and as to the law in 
cases which have arisen in the state. These letters are not official 
in their character, and frequently contain a simple suggestion in
stead of the expression of an opinion. They relate to mat,ters of 
public interest as to which uniform action is desired in the state, 
and it is thought advisable to include the same in this report. 
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SCHEDULE F. 

Des Moines, January 27, 1910. 

DEAR SIR: For the purpose of securing your co-operation in a 
work of law enforcement of vital importance to the entire state, I 
desire to call your attention to some of the statutes covering the 
making, working and improvement of the roads and highways. 

Upon consideration, I know you will agree with me that road im
provement in Iowa is largely a matter of law enforcement, and to 
the end that it may not be said that the law enforcing officers of the 
state are responsible for road conditions in Iowa, I ask you to join 
with this department and the State Highway Commission in an 
effort to put into effective operation some of the laws which are 
mandatory in form, and which give promise of producing good 
results. 

First. Chapter 101, Acts of the thirty-third general assem
bly makes it trhe duty of township trustees to provide for the 
use of the road drag. 

This provision is mandatory and covers all main traveled roads 
and mail routes. The rate shall not exceed fifty (50) cents per mile 
traveled in dragging, and compensation shall not be allowed unless 
the work is authorized by the trustees. This covers the main roads 
within the corporat:e limits of towns and cities, and it is the duty 
of the city councils to see that its provisions are carried out. 

Second. The township trustees and all other road officers are 
responsible for the destruction of weeds on the public highways. 
Chapter 96, Acts of the thirty-third general assembly. 

This chapter fixes the responsibility for the destruction of weeds 
growing, not only on the highways, but upon private lands as well, 
including all depot grounds, right-of-way lands and similar corpora
tion-owned or controlled lots or land. So far as the highways are 
concerned, the trustees and county supervisors are jointly liable for 
weed destruction thereon. 

Third. The same chapter makes it the duty of the board of 
supervisors of each county to call the trustees and road super-

• visors together between November and April each year for a 
school of instruction. Chapter 96, acts thirty-third general as
sembly. 

The purpose of this law is to promote uniformity and more 
efficient methods of road work in each county. Persons who can 
give expert instruction in weed destruction and road work may be 



38 REPORT OF ATTORNEY-GENERAL 

employed at county expense. The officers mentioned are required 
to attend such meetings as part of their official dntics, and are to be 
allowed the same compensation for time. as is allowed for their 
other work. 

PfYltrth. Chapter 183, acts of the thirty-second general as
sembly makes it illegal for any county or township officer to act 
as the local agent for culvert companies, bridge companies, road 
machine companies, or to purchase supplies which in any way 
return a commission to him personally. 

There is little need for comment npon this statute, as it is clear 
and explicit. It has, however, come to the attention of this depart
ment that there is more or less of the road and bridge work handled 
in a way that is a clear violation of this statute. 

I earnestly ask your co-operation in the enforcement of these sev
eral provisions to the fullest possible extent. Every community of 
the state is vitally interested in the betterment of the public high
ways, and a faithful performance of the duties of public officers 
charged with responsibility for road imvrovcment requires a more 
strict construction and enfon~ement of the road laws. 

This department and the hig'hway commission at Ames will be 
glad at any time to take np with you any of these matters in greater 
detail, and will be willing at all times to supply all the additional 
information possible. 

Yours very truly, 

Cm;~·py ATTOR~EY C .• J. CED_\RQUIST, 

Boone, Io,va. 

H. -vv. BYERs, 

Attorney General 

:\'larch 15. lBlO. 

l\fy DEAR Sm: I suggest that you call the attention of your 
board of supervisors to section 1989-a44 of the supplement to the 
code, 1907, as amended by chapter 118. acts of the thirty-third gen
eral assembly. 

In many of the countil'S of this state vast sums of money arc being 
expended in drainage improvement, in some counties the amount 
running up into the hundreds of thousands of dollars. The 
efficiency and permanency of many of the larger drain ditches de
pends upon a faithful compliance with the provisions of the fore
going section a:nd amendment. 
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The inspection as originally provided for in this section was to 
be made at such time as the board of supervisors deemed necessary. 
The amendment made by chapter 118, acts of the thirty-third gen
eral assembly, requires such inspection to be made at least once 
each year: This amendment became operative April 19, 1909. 

I am calling your attention to this now in order that the matter 
may not be overlooked while there is yet time to comply with the 
law during the year. 

MR. w. J. KEEFE, 

Clinton, Iowa. 

Yours very truly, 
H. \V_ BYERS. 

Des 1\foines, Iowa, April 21, 1909. 

MY DEAR SIR: In am enclosing herewith copies of several acts, 
among which are the ones usually referred to as the law enforce
ment acts, passed by the thirty-third general assembly. Among 
other things, they relate to the duties of county attorneys, powers 
and duties of sheriffs and their deputies, the abatement of houses of 
lewdness, the removal of officers for malfeasance, misfeasance and 
nonfeasance in office and the powers and duties of the attorney gen
eral. 

The copies arc sent to you at this time in order that you may be
come fully familiar with their provisions without waiting for the 
official publication of the acts, which will not be ready for distribu
tion until some time in July. 

The first four of these acts were passed by the last assembly in 
response to a widespread and insistent demand for a more rigid en
forcement of the criminal laws of the state. and it is the desire of 
this department, with the help of the county attorneys and peace 
officers of the state, to see to it that this demand i.s fully and com
pletely met. It is not intended or expected that any unreasonable 
construction shall be placed upon these laws, nor that anything un
reasonable be done under them; we simply ask you to join with us 
in putting them into operation \vith the purpose and determination 
of putting an end, in so far as possible, to lawlessness in the cities 
and towns of Iowa. 

The provisions of the acts enlarging the powers and prescribing 
and increasing the duties of county attorneys, sheriffs and other 
peace officers should make it unnecessary for civic leagues, societies 
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or private individuals in the various communities to institute pros
ecutions for violation of law, or in acting as collectors of evidence 
in such prosecutions, and if in any community such societies, 
leagues or individuals are compelled to institute prosecutions, such 
action will be regarded by this department as evidence of failure on 
the part of the local officers in such communities to discharge their 
duties. 

The solution of the problem of enforcing the laws as contem
plated in these new acts should and will be left to the various com
munities, and interference vvill not he attempted by this depart
ment, except as a last resort. The department will, however, at all 
times, be ready and willing to assist any county attorney, or other 
officer, to any reasonable extent, in his efforts to comply with the 
new duties placed upon him. 

vV e hope and fully expect to have the eo-operation, not only of 
the public officers of the state, but of all law-abiding people, in 
putting into full operation all of the provisions of these new laws. 

Our people, as a rnle, are law-ahi(ling; they demand that the laws 
of the state be enforl'ed. It is our duty, as before stated, to meet 
that demand. I am. 

Yours very trnly, 
H. W. BYERS. 

Des :Jioines, July 10, 1909. 

To THE CouxTY A'I'TOH;\;EYS m· THE ST.\'l'E OP IowA. 

GENTI,EMEN: Shortly after the adjournment of the thirty-third 
general assembly, I forwarded to the several county attorneys of 
this state copies of certain laws in pamphlet form which had been 
passed by that body, but which were not then ready for official dis
tribution. ·while a number of these laws did not become effective 
until the 4th day of July, yet a very considerable progress has al
ready been made in the enforcement thereof and in bringing about 
better conditions in the state of Iowa. I eongratulate the county at
torneys upon this result. 

Inasmw·h as section 2 of chapter 17. acts of the thirty-third gen
eral assembly, makes it mandatory upon the county attorney to see 
that the laws are enforced in his county, it will no longer be claimed 
that the county attorney who takes the initiative in the matter of 
the enforcement of the laws is without his legitimate sphere and 
transcending his authority. Censure may now follow, not for the 
performance, but only for the nonperformance of duty. 
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While the act places the responsibility of enforcing the law i1pon 
the cou~ty attorney, chaptC'r :N. acts of the thirty-third general as
sembly, specifically makes it the dut~- of the sheriff to ferret out 
crime, apprehend and arrC'st all criminals, secure evidence of all 
crimes committed in his county. present the same to the county at
torney and the grand jury, and file information against all persons 
whom he knows, or has reason to believe, have violated the laws of 
the state, and the sheriff must make special investigation whenever 
directed to do so by the county attorney in writing. 

In· the passage of chapters 17 and ;34 of the acts of the thirty
third general assembly relating· to the duties of the county attorney 
and the sheriff, it vvas not the legislative intent to relieve mayors, 
police officers, marshaJs or- constables from any of the duties en
joined upon them by law, and, considering that these officers are all 
subject to removal by summary process for failure to perform the 
duties of their offices, I take it that they will continue to enforce 
the criminal laws within their respective jurisdictions. 

I wish to again call your attention in a general way to the laws 
relating to the sale of intoxicating liquors, and respectfully urge 
that you see that these laws are strictly enforced. 

In various cities of thl\ state where the mulct law is in operation 
mi attempt has been made to nullify the effects of chapter 142, acts 
of the thirty-third general assembly, by the granting of resolutions 
of consent by city and town councils subsequently to the passage • 
of the act and prior .to the 4th day of July. A large number of 
resolutions of consent have thus bel\ll granted to persons who had no 
intention of using the same, who had paid no mulct tax or taken no 
other steps looking to the actual establishment of a mulct saloon up 
to the time the act went into effect. 

All resolutions of consent granted for the purpose of evading the 
law are, in my opinion, of no force or effect, and any person at
tempting· to operate a mulct saloon under such fraudulent resolu
tions should be enjoined as by law provided. 

All forms of gambling, including slot machines and other gam
bling devices, should be abolished. 

I call special attention to chapter 214, acts of the thirty-third gen
eral assembly, which provides for the abatement by action of in
junction in the name of the state of Iowa upon the relation of the 
county attorney, of all houses of assignation, and request that you 
avail yourself of this law to the end that these places may be abso
hitely abolished from your community. I trust that within the near 
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future what has been known as the ''red light'' district in certain 

cities of our state will be a thing of the past. 

I also direct your attention to the law prohibiting the sale or dis

position in any form of cigarettes or cigarette papers or wrappers. 

Section 5007 of the code, providing for a mulct cigarette tax, in no 

wise relieves a person who violates any of the provisions of section 

5006 of the code from any of the penalties of said section, but is 
simply au additional penalty against the traffic. 

In nearly every part of the state the open sale of cigarettes has 

been abandoned since the 4th day of July, but it is still the custom 

of a number of persons who sell tobacco to either sell packages of 

tobacco which contain within each package a certain number of 

cigarette papers or wrappers, or else to leave a quantity of these 

cigarette papers or wrappers on the counters where the same may 

conveniently be appropriated by those who are addicted to the 

cigarette habit. This is simply another method of attempting to 

evade the law, and ought not to be permitted. 

·while we should be zealous in the enforcement of the criminal 

la"·s of the state, we should not overlook the laws enacted for the 

pprpose of protecting the citizen in his purchases of the necessaries 

of life. I therefore direct your attention to sections 5060 to 5069 

inclusive of the code and the code supplement; and sections 5028-b 

to 5028-h inclusive of the code supplement; also chapter 225, acts 

of the thirty- third general assembly. These laws prohibit every 

fonn of combination and unfair discrimination for the purpose of 

destroying competition. The legislature has placed the responsi

bilit~r of enforcing these laws jointly upon county attorneys and the 

attorney general. 

In making these suggestions it is not tlw intention of the depart

ment of justice to infringe upon the legitimate sphere of the county 

attorney by dictating the general policy of his office, or to deter

mme in doubtful cases thn advisability of bringing prosecu

tions. but rather to secure bette1· results by co-operation and uni-
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formity in the matter of procedure. \Vith harmonious effort on the 
part of the county attorneys of the state and this department, I feel 
certain that we can place Iowa in the vanguard of all the states in 
the Union in the matter of the enforcement of laws, and this with
out reference to whether the laws "·ere enacted to prohibit social 
evils, to protect property rights or to secure to each individual that 
protection to which he is entitled under our form of government. 

Yours very truly, 

H. W. BYERS, 

Attorney General of Iowa. 

SCHEDULE "G'' 

r~oAN AND TRCS'r Con,rPANY-lhGIIT TO IssuE BoTH COMMON AND 
PREFERRED STOCK-IJEGALITY OF FARMERS' LOAN AND TRUST 
CmrP_\N"Y OF \YATERWO.-The articles of the Farmers' Loan 
and Trust Company of \Yaterloo as they are now drawn are 
in harmony with our statute. 

Sm: I beg to acknmyledge receipt of yours of ,January 5th, in 
which you request my opinion (1st) as to whether or not loan and 
trnst compani<'s organized under the general incorporation laws of 
the state, and in whose articles of incorporation authority is given to 
receivr time deposits, issue certificates therefor, and to issue drafts 
on its depositaries as provided in section 1889 of the supplement to 
the code, may issue both common and preferred stock; and (2d) as 
to "·hether OJ' not nrticle 12 of the proposed articles of the Farmers' 
Loan and Tmst Compnny of vYaterloo, Iowa, is in conflict ·vith the 
laws nf Iowa. 
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In response thereto I have to say that section 1889 of the supple
ment to the code, in so far as it is material to your inquiry, pro
vides in substance that loan and trust companies may receive time 
deposits and issue drafts on their depositaries; but to do this, all 
such companies are required (a) to have a paid-up capital of not 
less than the amount of capital of savings banks as required in sec
tion 1843 of the code (b) to be subject to examination, regulation 
and control by the auditor of state like savings and state banks; (c) 
their stockholders shall be liable to the creditors of such company as 
provided in section 1882 of chapter 12, title 9 of the code. 

I find no other limitations upon the right of such companies to 
receive time deposits and make drafts upon their depositaries, nor 
any other conditions fixed by law for the exercise of that right or 

. authority. 
Your first question is therefore answered in the affirmative. 
As to your second question, article 12 of the proposed articles of 

the Farmers' Loan and Trust Company, Waterloo, Iowa, as now 
drawn, is in harmony with the statute. 

January 5, 1909. 

HoN. JoHN T_;. BLEAKr"Y .. 

Respectfully, 

H. w. BYERS, 

Attorney General of Iowa. 

A1tditor of State. 

LAI\:E BED-SALE OF rr BY ST.\TE:__RIGIIT oF ABeTTING LAND OwNER 

TO PuRCIUSE.-Where a butting land owner does not take land 

of a lake bed at appraised value within a 'reasonable time after 
appraisement, he is not entitled to preference. · 

lh.\R Sm: I am in receipt of your favor in which you say: 
''Please indicate in. a letter to this office, without delay, 

whether under the provisions of section 7, chapter 186, acts 
of the thirtieth general assembly, the abutting land owner 
"·ould have any rig·ht except as a bidder to take lands in a 
lake bed which had been surveyed. appraised and offered for 
sale t\\·o years since when he was given an opportunity at the 
time to take the land at the appraised value, but did not at 
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that time elect to do so, but at this time the lots having not 
been sold asks the right 'to take the same as an abutting land 
owner under the provisions of the statute cifed. The circum
stances are that we have two bids for the land, both of which 
are the appraised value, but no doubt can get a better bid if 
we can ignore the abutting land owner's offer of the appraised 
value. 

I am directed to take certain steps in this matter upon yonr 
advice. Please advise me at once.'' 

In response thereto I have to say that section 7 of chapter 186, 
acts of the thirtieth general assembly, so far as it is material to 
your inquiry, provides: 

''After the report of the appraisers has been received and 
filed in the office of the secretary of state, the executive council 
shall offer the land belonging to the state and composing such 
lake bed, and included in such survey and appraisement, for 
sale. and the persons owning lands abutting upon such lake 
or lake bed and contiguous to lands owned by the state therein, 
shall have the first right to purchase the lands offered for sale 
by the state, in an amount sufficient to make the lands owned 
by th<~m which abut upon the lake or lake bed and are con
tiguous to lands of the state conform to the smallest govern
m<·nt subdivisions of public lands, at the price fixed by the 
appraisers.'' 

Under the provisions and the circumstances stated in your letter, 
the council would not bP justified in ignoring· the bid of the abutting 
land owner. 

Respec·tfnlly, 

Des ::\Ioines. January 11. 1909. 
A. H. Dxvrsol", 

H. \Y. BYERS, 

.Htorncy General of lotca. 

8eartar!J of' fl1e Executive Conncil. 

AETICLES OF 1NCORPORATION--l<JXA::Yl!NATION OF ARTICLES OF SPERRY 

& HeTCliiNSON CoMP}cNY, .\ND REPORT. 

Sm: I beg to aclmowlcdgL' reeeipt of your inquiry of January 
16, 1909, in which you say: 

''Herewith please find a certified copy of the articles of in
corporation of the ~perry & Hutchinson Company of New 
Jersey, offered for filing in my office. \Yill you kindly ex-
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amine same and give me your written opinion as to the lc~gality 
of the al'ticles, including any bearing the law may have on the 
lluestion of public pol iey and method of doing· business dis
dosed hy the said articles.'· 

In responf'e thereto I have to say, that I have eat·efnlly examined 
the articles of i neorporation rderred to, and, without in any way 
attempting 1o rw's ttpon the methods ac:tnally adoptPd h,'l· this com
pany in the operation of its business. find no legal objection to their 
fm·m. and so far as the plan o1· method of doing business appears 
from the artielc~s tlwmselves it cannot he said that the business pro
posed to he dcnw is either in c~ontlil't "·ith any of the statutes of 
this state. or ag11inst public policy. 

• f<llll!ai'Y Hi, 1909. 
IloN. \V. C. HAYWARD, 

Secretary of Stnte. 

Respectfully, 
II. \V. BYERS, 

Attorney Gene raZ. of I mea . 

Xo'L\HY PI'BLic--BoNn,_:- --V\Ir.t:RF. OF SI'HI•;Tv.--[t is the ditty of 
the g·o\'<'rtlOl'. when, in his judgment. the houd of a notar.\- pub
lin lweornes insnffieirut. to re<1uire a new bond. 

Sm: I bt~g· to aekncmledgc' 1 w·eipt ef :,-m:J·;-; of ,Jnnn:!ry 16th i11 
'which you say : 

"Information has come to this office to the effect that the 
Jietropolitan Snrety Company has g-one into tlw banos of a 
re<:eiwr without providing for the re-innsrance of its business 
by other companies. 

I find that many of the notaries public are bonded in this 
rompany. and I should appreciat<' much an opinion as to what 
course we should pursue. 

Will yon kindly inform us if the bonds now on file in this 
office secured by this company meet the requirements of the 
In\\'. or is it advisable for the execntivc department to ~nrnre 
ne\\' bonds to rPplacP those abont \\·hir·h there is mn<'h fjnes
tion?'' 

In response thereto I have to say, that section 373, supplement 
·to thf' f'Ode, Hl07. g-ives th<• governor pcy,-,,,. to appoint and eom
.mission notar·i<'S public. and to revoke such appointments. 

S:>dion :l7 -±. among other things, provides for Hw exrcntion of a 
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bond by notaries, and when such bond is furnished by a surety 
company the same must be approved by the governor, and the bond 
with certain attached papers, which are provided for in thl~ section, 
must be filed in the office of the governor. 

Section :376 provides, among other things, for a notice to no
taries public upon revocation of their commission. 

Section 1281 of the code provides: "Any officer. or board who 
has the approval of another officer's bond, when of the opinion that 
the public security requires it, upon giving ten days' notice to 
show cause to the contrary, may require him to give such addi
tional security by a new bond, within a reasonable time to be pre
scribed.'' 

In vie,,· of the I)()\Yer thus given to the gove.rnor by these provi
sions, and the responsibility thus placed upon him. it is my opinion. 
that whenever in his judgment the bond of a notary public becomes 
insufficient, for any reason, it is his dnty to require of such notary 
a new bond. Respectfully, 

• January 16, 1909. 
HoN. R. P. C,\RROLL, 

U m·ernor of I ow a. 

H. w. BYERS, 

Attorney Geneml of Iowa . 

Bo"'m: -I NVEcOTJ'.II::\"'1' DY FIUTERK,U, OJW,\NJ;I,.\TION.-vVhat seel!l'l• 
tics may be purchasvll by fraternal soeieties 1mder chaptt>r ::;K, 

Aets of the Thirty-second General Assembly, discussed. 
Sm: I beg to acknowledg·r. rer.eipt of yonrs of .Tannary ~1st. in 

\Yhieh }Oil Ray: 

''I mn transmitting lwt't'\Yith certain bonds in the amount 
of ten thousand ($10,000) dollars issued by the city of Paris. 
'rexas. fo1· street improvements; certain waterworks bonds in 
the ;11n01lllt of tcm thousand ($10,000) dollars issued by the 
eit~, of Fort ).forgan, ColonH1o; errtain school l1istrict bonds 
in thr ;mwunt of seven thonsand ($7,000) (lollar..;, issued by 
the sc·hnol district of Lancnster. state of J.Iisso:1ri. and ccrtaiu 
st~\NCl' bonds in the sum of ten thonsand ($10,000) dollars, is
Rued by Ht~.• <·ity of Fort Smith. ,\ rk:1nsas. nil off'pJ·ecl to the 
<'m1itDr of :;bt:: m; sr,eclrities nnd:'J' ille provi.':;ons of f'hapter· 
:····. ,;~·1: c: t1~" iliirty-ser;uncl g;:wrnl as:wmhly by 1\w ~Iodern·· 
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Brotherhood of America. 
''The exceutiw council desires yonr advice as to the legality 

of the various bonds offered and particularly as to whether 
all of these bonds are securities which should be, under the 
law. accepted. Your attention is particularly directed to tht> 
se\n~r bonds of Fort Smith. which are for a certain se\Yer dis
trict and may not be mnnieipal bonds nndc•r our laws. Tht•rt> 
may be other defects in some of the Sl'curities offered. 

"1'he auditor of statP. being· chargeable with the bonds, has 
indicated that he will call at your office for these bonds at the 
dosing- hour this CVl'ning- and return the ;:arne to you tomorrow 
mm·ning if yon so direct.'' 

In re,;ponse thereto I submit the following: 
Sel~tion 1 of chapter 88. ads of the thirty-second general assembly, 

in so far as it is material to your inquiry. providrs as follows: 
''Any fraternal beneficiary sociPt,y. order or association or

ganizrd under the laws of this state, accumulating money to 
he held in tmst for the purpose of the fulfillment of its cer
tificates m· contraetfi, shall invPst sneh accHmnlationfi in the 
follO\Ying- se:·nritiPs and no othPJ'. 

' ' 1. ~-:: :}(: * 
' ' 2. :.;.(: ~;:: ~)1:: 

'' :1. Bonds or other evidences of indebtedness of any county. 
eity. town m· school district within the state or any other state. 
or drainag-P bonds of any drainag-t> district in the state of Iowa 
\\·herl~ sneh bonds or other l~vidences of indebtedness are issued 
b~' nnthorit)' of and according to law and bearing· interest, and 
arP approved by the executive council.'' 

Under tlH~se provisions investment of accumulations in securities 
of municipalities outside of Iowa is limited to count~'- city, town or 
school district bonds and no authority is given. either here' or else
when~ in thP statutes. for such investment outside of the statP in 
bonds issued to cover district improvementf'. 

It is my (•onclnsion. therl'forP. \Yithout attempting in any mann('r 
to pass upon the value of any of these Sl~rurities as an investment. 
m· upon thP legality of their issuP: 

:F'i rst. That the bonds issued by the eity of Paris. TPxas. for 
street improwments. in amount, $10.000. 

Second. Thl' bonds of the city of Fort Morgan. Colorado. for 
watenYorks. in a mount $10.000. and. 
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Third. The Sl·hool district bonds issued by the school district of 
Lancaster. state of 1\lisf.:ouri. in amount $7.000. all come within the 
class or kind of securities in which the society offering thesL' bonds 
may invest its accumulations. 

Ponrth. That the sem·r bonds. issued 11nder the authority of 
''The board of improvement of sewer district 1\o. 2 of the city of 
Forth Smith,'' in amot\nt $10,000. do not come within such classifi
cation. The society offering them is witho11t authority to invest 
its accumulations in such bonds. 

For your further information I forward herewith copy of opinion 
given to his exc<'llency. the goYernor. on thP 2ilth day of Octo
ber_ 1907. 

And return to you herewith all of the bonds and other papers 
which aceompaniL•d your communicntion. 

Respectfully snbmitted. 

,January 21. l!JO~J. 

A. IT. Ihnsox, 

8arctary ol tl1e E.J'I'!'Idive Council. 

If' \\'. BYERS, 

Attorney General of Iowa. 

BOAIW m• :Em;c_\'l'ION.\J, Ex.\:1-HNERs-IxsPEC'l'ION OP SmrooLs AND 

COI.LEGEs-CoMPENS.\Tiox .\ND ExPENSEs.-The board of edn
eational examiners ma~· send a person to inspect a school and 
han; ('ompensation ;md expt>nses allownd nuder section 26:~4-a 
of node supplement. 

SIR: 1 nm in receipt of your letter of n•c·Pnt date in which 
you sa,v: 

''Section 26:34-n. suppl<:uwnt to the code, provides in part 
that the educational board of Pxaminers 'shall have povver to 
employ sueh persons as are ne,·<'ssary to assiRt in exnminations 
and in rPading· answer papl'rs and for clerical work and othet· 
necessary assistance. Persons so <•mployed shall receive not 
to e~ceed fifty eents per hour for the time actually employed 
and actual traveling expenses to and from thP plac!; where 
their serviees are required.' 

"Section 2634-f. supplement to the code, empowers the edn
entional bonrd of Pxaminers to accredit colleges maintaining 
eourses of a prescribed rank. 

4 

t 
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''Has the educational board of examiners a right to send a 
person of their selection to inspect an institution claiming privi
leges under section 2634-f and pay the person so selected fifty 
cents per hour for such st~rvice and expenses, as provided in 

section 2634-a?'' 
In response thereto I have to say that in my opinion the educa

tional board of examiners have authority to make the necessary 
investigation to ascertain the rank and standing of schools and col
leges whose graduates are claiming the privilege granted by section 
2634-f of the supplement to the code, 1907, and if to properly make 
such investigation it becomes necessary to send a person to make an 
inspection of the institution, then such person is entitled to be paid 
for such st~rvices and expenses as provided in section 2634-a, supple-
ment to the code, 1907. Respectfully, 

:\larch 1, 1909. 
llo:\'". ,JoHN F. Rwas, 

n. vv. BYERs, 
Attorney General of Iowa. 

81!fJCrintendcnt of l':1blic 111stn1ciiou. 

ST-~TE !JIBR.~RY .\ND lltsToRrc.<,L DEP-~n·r~mNT-SuPPLms---How AND 

BY \VIIOM DR.\WN.-The state librarian should make all requisi
tions for sltpplies for Rtate library and historical dcpal'tments. 

Sm: I beg· to ac-knmdcclge ret•eipt of yours of ~.Ianh 1st in which 
yon sav: 

''It is desired on the part of the exccntivl' eouncil that 
yon dl~tnrmine who m· in \dwse nam~' supplies, including 
posta~n~, may be drrcv,;n fm· the state Jilwary and hi8torical de
P<Irtment in the light of ehapter 114, aets of the l\Yent.v-eighth 
f.!J'lll'J'al assembly: whetlwr the historieal depmtment is eon
solitlatcd with thn lihrnry Ro tlu1t tlw nrmw of th:-' librarian 
Rhonld he nsed in drmyi.:g the supplie.-; for· both the lihrar·y and 
hiNtOI·it al department or \Yhether the title created in seetion 2 
of that act, '' f'1ll"~1tor of the musc~um and art gallery,'' is the 
h i~i-oriell clepa ri.meJrt and entitle<l to drrtw :o.tamps and sup
plies. ~\l'!O whetlH•r· the assistant to the librarian. in charge of 
the l:nY lihr:1ry, n:1mecl. in section 2 is an offieer in whose name 
r·ennisitions mn~' 1w made for supplies nncl. stamps nnd in de· 
t.Prmir~iflr~· this. dl'termine whether the authority of this officer 
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or ol1icPrs ·in drawing· sap plies is t~onfined to aetivitles estab
lished by thl' statn1l'S or whethl'r the legislative reference work 
caaied on by ,\lr. Brindley is such work thnt the acting- curator 
of the histori(~al department, or an~- other officer whom you 
may f-ind authorized to dnnr stamps and snpplies for the li
brary or historic•al department. would he authorized to receive~ 
the same for his \YOrk. 

"'rlw sc•cretary of tht~ l'Xeeu1ive eourwil is nn offil~er· eharged 
1rith thP c:upplie~ and postage furnishPd tlw ,;,•yeral state offi
t•nn; and departments. aud wtto is required by law to give a 
bond and who hns taken an oatl! of offic~'' to perform his duties 
aec~onling to law; hence. it is de:,ired io know 11·hose t'Nluisi
tions ean he aeeepted for all of this work and whether the 
\YOl'k is confined to activities established by express statute.'' 

In rc>sponse thereto I submit the following: 
Section 157 of the snpplenwnt to eo<lP. 1907. in ~o far as is ma

terial to your inqniry, provides: 
'' 'rhe seerdary of the c>xerutive ronneil shall perform the 

following duties and sueh oth('rs as 11re now or may here;,fter 
he pl·eserib('(1 by law or directed h.'' the execntive conncil. 
:};: ::f :.:.:= ,, 

D. fie shnl1 LaYr> t:harge of the supplies, postage and print
ing pnpers p;tl'l•hased for state nses and shall acconnt for the 
~am e. 

10. liP shall g·iye a bond to the :,;tate. in an arnonnt to lw 
dt'tcrn:incd and approved by the exl':~ntin• eouneil. for the 
faithful discharge of his dut i<·s. '· 

Sedion 16~ of tll<> snpplement to c~ode 1!J07. is as follo\\·s: 
"The c>::ecntivn eomH~il shall take eharge of all pl'operty 

pnrchasPcl nnder the pro.-isions of this c·hapter. and shall keep 
a full. ;H'<:nratl'. eompld(~ and itemized acemmt of all such 
prorH'Jty, with thn eost nnd disposition thereof. Tlw council 
shall s11pply tlw goycr·nor. sP.Tetary, auditor. treasurer. 
jwlges of thP fl11pr<'mr eonrt and elerk thereof. attorney-gen
eral. snprPTllP court report('l', SUJWtinten<1Pnt of pnblic instruc
tion. railrond commission en;. adjntant-gcneral. tlw dairy <'Om
missioner. tlw histoJ•ic·al department. thf: mine inspectors, the 
labor eommissionPr. the hortienltnral departm(:nt, trayeling 
library and Towa lihrar:v commission. the edueational board of 
examiners 11 ~1<1 othnr officers (mtitlrd thereto by law. the gen
eral assembly. its eommittees. and the clerks, secretaries and 
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special and standing committees of either house thereof, with 
all such articles required for the public use, and necessary to 
enable them to perform the duties imposed upon them by law. 
Postage shall not be furnished to the general assembly, its 
officers, employes, or to any committee of either branch there
of. It shall also furnish the public printer with all papers re
quired for the various kinds of public printing, in such quan
tities as may be needed for the prompt discharge of his duties. 
Supplies. including postage and stationery, shall be furnished 
to the officers and persons entitled thereto by law, only in the ... 
manner provided in this chapter." 

Section 169 of the code 1897, in so far as it applies to the 
question under consideration is as follows: · 

''In order to draw supplies, each officer or person entitled 
thereto. or the chairman of the respective committees, shall 
make a written requisition on the secretary of the council, spec
ifying the amount and kind that is necessary; and. upon pre
sentation thereof to said secretary, he shall deliver the articles 
to the person entitled thereto, taking a receipt therefor, to be 
filed and preserved with the records of the council. The coun
cil shall keep an account so as to show the amount, cost and 
kind of supplies· purchased. the amount and kind on hand, and 
thr disposition of the balance. It shall keep an accurate item
ized account with each office, board, commission, or person 
drawing supplies, charging thereto the several articles fur
nished at the cost price. * '~ * '' 

S<~<~tion 2881-a of the SUpplement to COd<' 1907, provid<"S as fol
lows: 

'' '1'hat the board of trustees of the Iowa State library and 
the board of trustees of the Io\\'a historical department be, and 
the same are hereby empowered and directed ta consolidate the 
miscellaneous portion of the Iowa state library (exclusive of 
the law section), or so much thereof as shall be regarded by 
said board as advisable, with the historical department: the 
aforesaid eonsolidation to take effe<~t on the first day of ,Jan
nary, ninetc<m hundred and one, or at any such later date as 
said trustees may direct; and that on and after ,January first, 
ninetern hundred and one. the board of trustees of the Iowa 
state library and the board of trustees of the Iowa state his
torical department shall cease to exist as such, and the afore
said boards shall, by this act, become the board of trustees of 
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the state library and the historical department of Iowa, and the 
newly constituted board shall thereafter be charged with all 
the duties and responsibilities imposed upon the boards afore
mentioned and possess all the powers thereof.'' 

Section 2881-b of the supplement to the code 1907, provides as 
follows: 

''That after such consolidation the state librarian shall have 
general charge of the historical department and of the con
solidated and law libraries. The curator of the museum and 
art gallery shall have charge of the museum, the art gallery, 
the newspapers, and historical periodicals. The assistant to 
libraPian shall have charge of the law library, under the di
rection of the state librarian. The above officers shall serve out 
the terms for which they shall have been appointed, at the ex
piration of which their successors shall be appointed by the 
board of trustees, and shall hold their respective offices for the 
term of six ( 6) years. The state librarian shall submit to the 
governor biennially a report giving the history of said consol
idated libraries for the preceding two years, accompanied by 
a like report by the curator of the museum and art gallery.'' 

Considering these several provisions of the law, I conclude: 
Pirst. In the asbence of fraud and collusion the responsibility 

of the secretary of the executive council for supplies furnished to 
persons entitled under the law to draw the same ceases upon the 
delivery of the supplies upon a properly ext~cuted requistion. 

Second. That since section 2881-b, above quoted, expressly pro
vides that the state librarian shall have general charge of the his
torical department and of the qonsolidated and law libraries, thus 
making that officer the responsible head of both the library and the 
historical department, requistions for supplies for these depart
nwnts should be signed by the state librarian. 

::\larch :3, 1909. 
Hm:. ~\. H. DAvmsoN, 

Secretary Executive Cot~ncil. 

Respectfully, 
II. vv. BYEas, 

Attorney General of Iowa. 
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CoRPORA'l'lONS-TELEPIIOXE CoMPANIEs-IsstLINCE m• SToCK IN Ex
ci-LI:\"GE FclH PP.OPER'l'Y-\VITEN PElUIISS.\P,LE-lJE.\LS IN RE
S1'EAIN'l' OP TR.\DK 

8!1:: f ]Jf•g· to <lCklW\\-Jc'ttg'\' rl~~·Pipt of your I'(~Cellt faVOI' in which 
yon say: 

'·I am din·ded by the cxeentive eounc·il to refer to you the 
application made by the l\Iutnal Tdephone Company of this 
<~ity for authority to issne stoek on account of pt'OIWrty, in 
whieh th<' property they propos(~ to take over is the capital 
stock, or part of it, of the Boone County Telephone Company, 
the executive council desires your opinion as to wh~ther there 
is :my legal oh.it'ction to ;mthorizing· the issue of stock on ac
C'Ollnt of this kind of lH'operty. I enclose herewith the papers 
filed by the eompany, al;.;o certain briefs '"hieh were filed in 
the .:\Tcadow:,; Investment Company. I am rPqnc·.;tcd by a rep
resentative of the ::\Intual Telephone Company to send these 
hriPfs. thinkin;r it might assist yon in looking up authorities.'' 

In response therPto T submit the following-: 
T n :;\lny 1 !JOS a simi! a r question "·as sn hm ittcd to this department 

upon the application of the Farmers Lumber Company at Manson, 
l<Hn1. ~\t that time lll,v attention was called to the opinion tlf a fol'
met· attonH·y g·cneral in whi<:h it was held that to permit one corpo
ration to pnrebase and own the stock of another would be against 
pnhl ic: poliey. It st•erne<l to me at that time that this opinion was 
fully snppol'tt>d h,1· thP great ,,-eig·ht of authority, and in the case 
then lwforc nw it 11·as follmved and the appli(·ntion rl'fnsed. 

Rille(~ then tlw q nestion has arisen in s•.>veral different forms and 
I havn had time and opportunity to examine it with greater care, 
and h;tYe arriwc1 at the conclusion that while the doctrine declared 
by Uc•twral }fullen in his opinion is and ong·ht to lw the general rule, 
it is evident that the rule cannot and ong·ht not to be applied in all 
cases; i 11 other words. in many eases the n•ason for the rule does not 
exist. and hence the better pnH·tice fo1· your body to follow "·oulcl 
be to rest each deeision upon the fe1cts in the partieular ease rather 
than to attempt to apply n gt'JH'r<Jl rnlP to all eases. and this is espe
cially trne in this state in vie\\' of our constitutional and statutory 
proYisions covering tlw organization of corporations. 

Under these provisions the supeeme court in at least a half dozen 
('ases have t·efused to follow any ''hard and fast'' rule, and have 
approved ·what the applicants in this case are attempting to do. 

Iowa Lumber Co., v. Foster, et al, 4!) Iowa 25. 
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Calnrnet Paper Co., v. hwestment Co., 96 Iowa 147. 
Latimer & Inglis v. Citizens State Bank, 102 Iowa 162. 
Rollins v. Shaver Wagon Co., 80 Iowa 380. 
West v. Averill Grocery Co., 109 Iowa 488. 
1'rear v. Prospecting Co., 124 Iowa 107. 
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'l'hese cases, as General Mullan :-ays iri his opinion, state the ex
ception to the general rule and emphasize the fact hereinbefore 
stated, that each case must stand or fall upon its own peculiar facts. 

It will be admitted at once that one corporation ought not to be 
permitted by the purchase of stock in another to pursue a bus
iness entirely foreign to that for which the purchasing corporation 
was created; it will also be conceded that in every case where the 
effect of the purchase of stock by one corporation in that of an
other will be either in restraint of trade or have the effect of destroy
ing competition, such purchase is contrary to public policy and 
should be prohibited. 

You will therefore, be safe in denying applications of the kind 
here being considered, (a) whenever the effect of the purchasr! 
would be to author1ze one corporation by the purchase of stock in 
another to engage in a business wholly foreign to the purpose for 
which it vvas created; (b) whenever the effect of the transaction, if 
permitted, would be injurious to the public interest; (c) whenever 
such purchase would be either n fraud or an injustice upon the 
stockholders not joining in the application: and in granting the 
application in all cases where no such results would follow. 

Under these rules the application of the ·Meadows Investment 
Compnny filed some months ago. and the application of the ::\Intual 
Telephone Company, refrrred to in your communication. should be 
granted. 

T ought to say here that the dccicsion made in the case pending 
before General 1\fullan in 1905, nnd the :\[anson Lumber Company 
r·:J'le dcC'idrd in :\Iay 1!108. under thr particular facts in those casrs. 
wfls prorwr and should stand. 

I am indebted to 1\lr. J. Carskacldan for his ver.v clear and con
vincing brief. and am returning it with the o1hee pap0rs in the case. 

Respcrtfully, 
H. -vv. BYERs. 

Attorney General of Iowa. 
:Jinrch 6. 1909. 

Hox. A. H. DAvrsoN, 
Sccre!a;·y E::;cidi<·c (!(nu:cil. 
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MEMBERS OJ<' GENERAL AssKMBLY-COMPENSATION-TEsT ~'OR PuR
POSE OF PAYING.-vVhere certificate of membership in legis
lature is presented member is entitled to compensation. 

SIR: I beg to acknowledge ree<'ipt of yours of ::\larch lOth in 
which you say: 

''I am herewith enclosing a voucher received on thP 9th inst_ 
from S. M. Corrie, which the officers of both branches of the 
legislature have endorsed. and coYering the first half of com
pensation due ~Ir. Corrie as a member of the thirty-third gen
eral assembly from tlw fifty-ninth representative district of 
Iowa. 

As I think you knm\· of the contest between Robert Baxter of 
Ida Grove and the said S. l\I. Corrie and which contest was de
cided in favor of l\Ir. Corrie after the first half of the appropri
ation due to members of the general assembly had been paid, I 
respectfully request that you give me your official opinion in 
regard to whether I will be justified in honoring this certificate 
of the officers of both branches of thP General Assembly and 
issue a warrant for $275.00 covering the first half of the com
pensation. 

I am unable to find any la\\" that covers this particular case, 
although I believp that under ,\ ttorney <leneral Remley an op
inion was rendered by him covering a similar case, but I 
thought best to have a later opinion and will thank you very 
kindly for giving the matter as early attention as possible, as 
:\Ir·. Corrie seems anxious to receive the compensation." 

In response thereto I submit the following : 
Section 12 of the code. in so far as it effects your inquiry, pro

vides as follows: 
''The compensation of the members of the g·eneral assembly 

shall be: to each member. for each reg·ular session. five hundred 
and fifty dollars.'' 

Under this provision the test is; is Mr. Corrie a member of the 
present general ass<>mbly '! If he is then he is entitled to receive 
the sanw compem:ation, and to have it pai<l to him in substantially 
the same way as other members of the assembly. as the statute 
makes no provision for a division of the eompensation where a 
member has been deprived of his seat for a portion of the session 
by contest. 1\Ir. Corrip meets· this test by presenting to you a pro
per certificate of his membership in the general assembly. 
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I am therefore of the opinion, that yon "-ill be entirely justified 
in issuing to Mr. Corrie warrant for two hundred and seventy-five 
dollars to cover the first half of his compensation. 

I am returning· you herewith the certificate referred to in your 
communication. 

}farL.h 10, 1909. 
RoN. JonN h BLE.\KLY, 

..cillditor of Stat('. 

Hespectfully, 
H. vv. BYERs, 

Attorney Geneml of lOUJa. 

TAXATION-PRIV.\TE PROPERTY ON PITBLIC GROL:NDs.-Private pro
perty located on public grounds is not exempt from taxation. 

SIR: Replying to your recent favor in which you request an 
opinion as to whether or not private property located upon the Iowa 
State Fair and Exposition grounds is exempt from taxation I have 
to say, that I find nothing in the statute exempting such property. 

March 10, 1909. 
l-IoN. J. C. SIMPSON, 

Scerctw·y of Agrieulturc. 

Respectfully, 
H. vv. BYERs, 

"1/tornr:y General of Iowa. 

ScnooL BuiLDINGS--1:JsE m~ P'OR PcBLIC LIBR.\RY-AUTHORITY OF 

Scnom, Bo.\Ro.-School boards have exclusive control of all 
school property and· may, in their discretion. grant use of 
building for library purposes. 

l\L\DXM: I beg to acknowledge receipt of your letter of the 12th 
instant in which you say: 

''I am confronted by a new question in local library admin
istration, and that is as to the right of a local school board to 
grant the use of a room in a public school building, free, for the 
use of a public library, accessible to the entire community. 

This question has arisen in ·williamsburg where a new school 
house has been erected in which will be two or three unoccu-
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pied rooms that are very 1vell suited for library purposes. As 
I understand from the statement of J\Ir. H. E. Hull of that 
town there are a considerable number of people there that are 
interested in starting a public library, and they feel that if they 
could scenre the use of one or two of these basement rooms, 
having direct entrance, it would be possible to start a public li
brary, and in conference with their school board they have 
learned that the board does not feel that they have the authority 
to grant this privilege. The movement for a public library in 
-williamsburg, which I would aid in any way possible, hinges 
at this time larg·ely on the question of whether the school board 
has the right to grant the nse of the room. If not asking too 
much of the legal department of the state, I would appreciate 
a statement from ~·on as to the pmn'rs of the sehool board in 
this matter.'' 

In response thereto I have to say, that the school board under the 
laws of this state has exdusive eontrol of the school houses in its 
district, and it seems to me that then) could be no objection to its 
granting the nse of an unoccupied room in the school building for 
public library purposes, unless the voters under section 2749 of the 
code at their· annual meeting have directed otherwise. If no action 
has been taken by the voters upon the matter then the board might 
be willing to grant the use of the room until the next annual meeting 
in ::\larch. at IYhich time the question could be submitted to the 
voters as p~·ovidrd in the section above referred to. 

Respectfully, 
H. -vv. BYERs, 

.11ttorney General of Iowa. 
l\'farc)h 17, 1909. 
Miss AucE S. TYLER, 

Secretary Library Commission. 

REMOVAl, oF 0FI<'ICERs-PmvER OF GovERNOR TO REMOVE APPOINTIVE 

OFFICER.-Where the term of an office is fixed by law the Gover
nor has not' power to remove, but where the Governor has power 
to appoint, no difinite term of service being fixed, that power 
carries with it authorty to remove. 

SIR: I am in receipt of your communication of the 20th instant 
in which you say: 



REPORT OF ATTORNEY-GENERAL 59 

"\Yill ;\·on please fnrni;;h me 'vith yonr offir·ial opinion as to 
whctlwl', in the abse!Wl' of any expreHs ;;tatnt<' provicling there
fore, the governor or any othe1· state official is clothPrl '.vith au
thority to remoye an official appointed by him or any other of
ficer or board for cause. 

Pil·st. vVhen the term of office iH .tfor a fixed period. 
s(('(JIId. \\Then the term is indefinite. 
An early reply would be appreciated.'' 

In reHponse I hPreto I submit the foll<m·ing·: 
Artide IV of the constitution of the state, in so far as it is ma

terial to your inquiry, proYides as follo,vs: 
''Section 1. The supreme executive pmver of this state shall 

bf' vested in a chid ma~:6strate. who shall he styled the goyernor 
of the state of Iowa. * * * '' 

• ''Sec. 8. He shall transact all executive business with the 
offiecrs of government. eivil and military, and may require in
formation in ·writing from the officers of the executive depart
ment upon any subject relating to the duties of their respective 
offices. 

'' Se<~. 10 \Vhen any office shall, from any f~ause, become va
eant. and no mode is provided by the constitution and laws for 
filling- snch Y<1eancy, the governor shall havn power to fill 
such vneancy, by granting a commission, whirh shall expire at 
the end of tlw next session of the gnncral assembl~'· or at the 
next election by the people.'' 

Sections 19 and 20 of article III of the constitution arc as fol
lm,·s: 

''See. lfl. Tlw l10nsc: of represPJJtatives shall have the sole 
pmwr of impeachment, and all impeachments shall be tried 
by the senate. V\'hen sitting: for thnt purpose thP Sc'llators shall 
be upon oath or afflrmation: ancl 110 person shall he convicted 
\Yitlwut tlw concurrence of two-thirds of the members present. 

'' Se(~. ~0. The govrmor. judges of thP suprc~nw and district 
com·ts, and other state officers, shall be liable· to impeachment 
for any misdemeanor or malfeasance in offiee; lmt ;judgment 
in sueh eases shnll extenrl only to removal from office, and 
disqualification to hold any office of honor, trust or profit un
<ler this state; lmt the party convicted or acquitted shall never
theless he liablr to ipdictment. trial and punishment according 
to la,r. All other civil officers shall hr tried for misdemeanors 
and malfeasance in office. in such manner as the general as-
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sembly may provide.'' 
In addition to the above provisions referring to the powers of the 

governor and to the impeachment and removal of officers, the fol
l?wing statutes authorize removal, by the governor: 
OIL INSPECTORS. a 

"It shall be the quty of the governor to remove from of!ice 
any inspector vvho is incompetent or unfaithful in the dis
charge ·of his official duty, or, having knowledge of the violation 
of any of the provisions of this chapter, shall neglect or refuse 
to prosecute the offender. * * * '' 

2609 code supplement. 
CUSTODL\N. 

''The term of office of the custodian of public buildings and 
property, appointed by the governor, with the advice and con
sent of the senate, for the biennial period commencing on the 
first day of ApriL 1906, shall expire on the 31st day of l\Iarch, 
1907. Thereafter his term of office shall be for two years, 
which shall expire on the 31st day of March of each odd-num
bered year ; ·but he may be removed at any time for cause by 
the governor. If a vacancy should occur in said office when 
the general assembly is not in session, it shall be filled by ap
pointment by the governor, but the person so appointed shall 

·hold his office only until the next general assembly shall have 
been permanently organized, when the vacancy shall be filled 
by appointment of the governor by and with the advice and 
consent of the senate, which appointment shall be for the un
expired portion of the term for which the appointment had 
been made.'' 

Section 146, code supplement. 
NOTARIES PUBLIC. 

''The governor may appoint and commission one or more 
notaries pnblic in each connty and may at any time revoke 
such appointment. * * * '' 

Section 373, code supplement. 
COMMISSIONERS IN OTHER STATES. 

''The governor may appoint and commission, in each of the 
United States and territories, one or more commissioners, to 
continue in office for the term of three years from the date of 
commission, unless such appointment shall be sooner revoked 
by the governor. * 

Sectio~ 38:~ code. 
* * " 
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COMMISSIONER OF LABOR ST"\TISTICS. 

''The bureau of labor statistics shall be under the control of 
a commissioner, biennially appointed by the governor by and 
with the advice and consent of the executive council, whose 
term of office shall commence on the first day of April in each 
odd-numbered year and continue for two years, and until his 
successor is appointed and qualified. He may be removed for 
cause by the governor, with the advice of the executive council, 
record thereof being made in his office; any vacancy shall be 
filled in the same manner as by the original appointment. 

* * *' " 
Section 24G9, code supplement. 

MINE INSPECTORS. 

''The governor shall appoint three mine inspectors from 
those receiving certificatt·s of competency from the board of 
examiners hereinafter provided for. '"ho shall hold their office 
fur hYo years and until their successors shall be appointed 
and qualified, subject to removal by him for cause, their term 
to commence on the first J\!Ionday of April of each even-num 
bered year. Any vacancies occurring shall be filled in the same 
manner, the appointee to hold for thP unexpired te1·m only." 

Sc~ction 24 78 code. 
INSPECTORS OF PASSENGER BO.\TS. 

''The governor shall appoint one or more suitable persons as 
inspectors of passenger boats, to hold office for two years from 
the first Monday in l\Iay in each even-numbered year, unless 
sooner removed. * * * 

Section 2511 corle. 
DAIRY COMMISSION. 

" 

''On or before the first day of April of c~ach even-numbered 
year, the governor shall appoint a dairy commissioner, who 
shall have a practical knowledge of and experience in the manu
facture of dairy products. and hold his office for two years 
from the first day of May following his appointment, and until 
his successor is appointed and qualified, subject to removal by 
the governor for inefficiency, neglect or violation of duty. 

* * * " 
Section 2515, code supplement. 

VETERIN"\RY SURGEON. 

''The state veterinary surgeon shall be appointed by the gov-
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enwr. subject to removal by him for cansP, "·lw shall hold 
offi(~(~ for three years. '~ * * '' 

Seetion 2529, eode ~mpplement. 
BO.\RD OP HK\l/l'rT. 

'' Tl!P state bonnl of health Nhall consi>:t of the attorney gen
<Tal <mel t hP state veterinary sut·geon. who shall lw n1embers 
by virtue of their offices. OlH' eivilt•n).6rwer and seven physieians 
to be appoint<~d by the governor, pach to servt~ for a term of 
seven years and until his RHceessm· is appointed; yae:meies to 
he fill<·d by thr ~oyc·~·nor for thr~ unexpired term. Bnt no one 
of the seven physicians }wreaftt•r· appointed s11al). be an offi
er!t' or membcT of tll<· faenli.Y of any medieal w~hool, and the 
governor shall have i he po,,·pr to remove any member of said 
board fct· good cause shmrn. '"' .... ;{, ., 

Section 2564. eode snpplement. 
LO.\RD <H' CON'l'ROI". 

'''£he governot· shalL prior to the adjonrmnrcnt of the tw~nty
sc-;Yenth general assembly. nominate and, \\'ith the consent of 
two-thirds of t1w memlwr~ of the senate in executive session, 
appoint three eler•tors of the Hiatc,, not more than (\YO of whom 
:;hall belong to i he same politieal pnl'ty. and no tmJ of \\'hom 
shall resirk nt tlw tinw of theit· appoimncnt in the same con
gre8siona1 l1 ist rid, as nwmbers of a hoard to be kno\Yn as a 
'board of (·ontrol of state institutions. ,z, "' "' Said 
mem lH•ts slwll hold offi::e, as designated by tlw gcwernoe. for 
1\\"0, four and six yean; rH:.;;pectivPly. Snbseqnent appointments 
Rhall hl' made as a hove prm'icled and except to fill vaeaneies, 
shall be for a periorl of six years. The board shall at all times 
he subject to the above limitations and 1·estrietions. '~ * * 
'l'he governor may, by and with the consent of the senate, dur
ing a session of the groneral assembly, remoYe any member of 
the board for malfeasance or non-feasance in office, or for any 
causr that renders him im,ligible to appointment. or incapable 
OJ' nnfit to discharge ihe dnties of his offiee, and his removal 
•.vhen so made shall be final. vVhen the general nssembly is 
not in session the governor may suspend an;v mc>mber so dis
qualified, and shall appoint anothC'l' to fill the vacancy thus 
created snbjeet, hO\YeveJ', to the action of the senate when next 
in ~r~ssion. All vacancies on said board that may occur while 
the general assembly is net in session shall be filled by appoint
ment of the governor, which appointment shall expire at the 
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end of thirty days from the time the general assembly next 
convenes, and vacancies ocruring during a session of the gen
eral assembly shall be filled as regular appointments are made 
and before the end of said session.'' 

Section 2727-al, code supplement. 
SUPERINTENDENT OF WEIGHTS AND MEASURES. 

''A superintendent of weights and measures for the state, 
who shall possess sufficient learning and mechanical skill to 
perform the duties of the office, shall be appointed by the gov
()rnor from the board of professors of the university, who shall 
hold his office during the pleasure of the governor. * 'i<' * '' 

Seetion 3019, code. 
'l'he follo,\·ing statutes give the governor powrr to appoint offi

cer·s for definite trrms, but contain no provisions for the removal of 
such officers: 
BOARD OJ<' CL:HATORS OF S'l'A'l'E HIS'l'ORICAIJ SOCIETY. 

''The board of curators of the society shall consist of eight
een persons, nine of whom shall be appointed by the governor, 
and nine elected by the members of the society. Their term of 
office shall be for two years. * * " 

Seetion 2883, code. 
BOAJW OP EDUCA'l'IONAL EX.".MINERS. 

'' 'rlw educational board of examiners shall eonsist of the 
superintendent of public instrnetion, president of the nniver
sity, principal of the normal sehool. and two persons to be ap
pointed by the governor, one of whom shall be a "·oman, the 
appointeeR to hold offiee for a term of four years.'' 

Section 262H, eode. 
DIHEC:TOP. OF vYEA'l'H:BJR .\ND CHOP SERVICE. 

"The central station shall he at the seat of government, 
under the eharge of a dir(~etor and assistant, to be appointed 
hy the governor for a term of two years, npon the recommenda- · 
tion of the board of directors of the state agricultural society; 
the assistant to be an offieer of the Fnited States weather bu
n~an, if one shall bP detailed for that purpose.'' 

Seetion 1678. eode. 
FISH AND G.\ME W.\RDEN. 

''Then' is hereby el'eated the offiee of state fish and game 
warden. The warden shall be appointed by the govrnor, and 
hold his office for three years from the first day of April of the 
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year of his appointment. "' * 
Section 2539, code supplement. 

* " 

PHARMACY COMMISSIONERS. 

''The commission of pharmacy shall consist of three eompe
tPnt pharmaci;;ts who have be<"H for the preceding· five years 
residentf.: of the state and engaged in practieing pharmacy, one 
of whom ~hall be annually appointed by the governor and hold 
office for thn•e years and nntil his suceessor is appointed and 
q ualitied. * ':' '!.' ' ' 

Section 2584, c·ode. 
BCURD OP DENT.\1~ EX.\iliiXERS. 

'' Tlw board of dental exammers shall consist of five prac
ticing· denti:-;ts, who shall have been engagc•d in the continuous 
practicP of their profl~ssion in this state for the period of five 
years preceding their appointment, one of whom shall he ap
pointed annually by the ·governor, and hold office for the term 
of five years from and after the first day of August following 
his appointment, and until his successor is appointed. * * * 
All vaeancics occurring in the board shall be filled in like man
ner. and thP appointPe hold offie(' for the nnexpired term of his 
predee(:ssm·. * "' ·x· ' ' 

Section 2600-h, code snppkment. 
BCURD OP P.\ROLE. 

''Prior to tlw adjournment of the thirty-second general as
>wmbly, th(~ governor, i\"ith the advice and consent of the senate, 
shall appoint three electors of the stat(', not mon• than two of 
idiom shall belong· to the sam(~ politieal party. and onp member 
of i\·hom shall be a duly lieensPd attorney at law. as members 
of a hoard to he known as a hoard of parolt·. •Saitl members 
shall hold office, as designated by the governor, for two, four 
and six years respedively; subsequent appointments shall be 
made as provided above, and shall be for a term of six .Yf~ars, 
except appointments to fill vacancies, i\·hich shall be for the 
unexpired term. 'x' ~· ·:< AppointmPnts made iYhen the 
general asst•mbly is not in :-;esRion shall be subject to the ap
proval of the senate when next in session. * * "· '' 

Section 5718-a14, code supplement. 
LIBRARY COMMISSION. 

''The governor shall appoint four persons, at least two of 
whom shall be women, who, with the state librarian and su
perintendent of public instruction and president of the state 
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university, shall constitute a state library commission_ 'rhe first 
members appointed by the governor shall be appointed for 
terms of two, three. four and five ~-ears from the fir·st day of 
.T nl~-, 1000. all(l all snbseqnent ap]Hlintments shall be fm· terms 
of five years, except appointments to fill vacancie.;;_ -.·.- -.. - * '' 

Section 2888-a, code supplement. 
Summarized, tlw governor has the plnrer to remoYe oil inspec

tors, the custodian of public buildings and property, notaries pub
lic, commissioners i11 other stat<,s, the commissioner of labor sta
tistics, mine inpeetors, inspecton; of passenger boats, dairy com
missionPr, state vete1·inary surgecn, members of tlw board of 
health, membe1s of the board of c~ontrol and the superintendent of 
\H~ights and measures. 

As to the follmYing officers no provision has been made by the 
legislature for removal: members of the board of curators of the 
state historical society, members of the board of edneational ex
aminers, the director of the wt•ather and crop sen·ice, the fish and 
game warden, the pharmacy commis~ioners. membc~rs of the board 
of dental examillers, members of the board of parol(; and the mem
bers of the library commission. 

'l'he question under discussion has many times been before the 
courts of the country, <md ·while the decisions are not in entire 
harmony the rules that must goyern are fairly well settled. 

In the ease of IT oney 1'. Oraiwm, 39 'l'exas, 1, the governor had, 
dnring· the absence from the state of the tJ'PasnrPJ', declared the 
offiec vaeant. The eoart, in passi'ng 11pon the powPr of the gov
ernor to create a vacancy, says: 

''The pmYer of tlH• govenwr to fill a vacancy, whenever 
one exist;;:_ is not disputed. '!'he power to cren1e a Vilraney 
is (lcnied hy evt)ry ant hority except \\·here the office is filled 
by the governot· 's choice of an ilH~umbent, \Yithout concur
renee of the senate or election by the people, and the term of 
office is undefined by law.'' 

In llallyren 1'. Campbell, :\Iieh., 46 N. vV. R., :381, it ~s said: 
"vVe have not found any ense wht're an officer who was 

appointed for a fixed term (and \Yhen the power of removal 
\Yas not expressly declared by law to be discretionary), has 
been held to be remoYable exeept for causP, and, wherever 
cause must be· assigned for the removal of an officer, he is 
entitled to notice and a chance to defend.'' 
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In Ham v. Boa1·d, 142 l\Iass., 90; 7 E. R., 540, the board of 
police ·were authorized to remove for c·ause. It 'vas held that they 
had no power to remove until after notiec and an opportunity 
by the official in question to be heard in his own defense. 

In State v. City of St. L1tis, 90 ::\Io .. 19; 1 S. \Y. R., 757, the 
statute authorized the removal of any elected offieer of the city of 
St. I.1ouis for cause. The court said: ''\Yhen the removal is not 
discretionary, but must be for a cause, as is the case here, and 
nothing is said as to the procedure. a specification of the charges, 
notice, and an opportunity to be heard, are essential. This, we 
think, is the result of the authorities before cited. The proceed
ings in this case are wanting in all these requisites; for if, indeed, 
~my charges were ever made against the relator at all, they were 
the product of the minds of the members of this committee, and 
by them kept from the knowledge of the accused.'' 

In I Dill. :\Inn. Corp. (4th Ed.), Sec. 250, the author says that, 
where the rig·ht of removal is confined to spl~cifie causes, such 
p~rwer cannot be excreised until there have helm fornmlated charges 
.against the officer, notiee tlwreof, am1 an oppOI'tnnity for defense. 

The following rases also support tlw prineiple of the foregoing: 
Biggs v. JlclJridc, 17 Ore., G-±0, 21 Pae. R., 878; 
State v. Ilan·kins, 44 Ohio St., D8, 5 X. E. R., 228; 
Hogan v. Ca1·bery, ( Cin. Super. Ct.), 4 Cin. T.Jaw B., 113; 

where term of office is fixed. 
The power to remove at pleasure, as an ineident of the power 

of appointment which is conferred by a constitution where a dura
tion of the office is not provided for therein. does not apply to an 
()ffi<"'er whose term of office is defined. 

1'n1incr v. Board of County ~luditor.~, .:\finh., 95. Case note 
15, L. H. A. 

Also People v. J etcctt, 6 Cal., 291. 
An officer cannot be removed 'vithout notice in the absence of 

express pmwr to do so, where the statnte fixes the term of his 
office. 

Hallgren v. Campbell, 9 L. R. A., 408, 82 :\Iich., 255. 
The grant of the executive power to a governor of a state 

Is not regarded as giving him power to removP an officer. 
J>cyton v. Cabaniss, 44 Miss., 808; 
Field v. People, 3 Ill., 79. 

The doctrine that power to remove is incidental to power to 
.appoint does not apply to governors of states. Their power of 
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remoYal is limited to partir.nlar cases, proYided for by statutory 
enactment. 

Ihtbuc v. Yess, 19 L. R ~\., 210. 
It is the almost uniYersal rule that "·her·e the duration of an 

office is not preseribed by la;y the power to remove is incident t() 
the power to appoint. 

29 Cyc., 371; 
Patton v. Vaughan, 39 Ark, 211; 
Field v. People, 3 Ill., 79; 
Keenan v_ Perry, 24 ·Tex., 253; 
State e.r rel Redfield v. Catltburn, G3 Iowa, 659. 

The prineiple that the power of removal is incident to the power 
of appointment. is applieable only in those eases where the office 
is held at the pleasure of the appointing powrr. and the tenure not 
fixed by law. 

Collins ct al. 1'. Tmcey, 3G Texas, 546; 
E.1: parte Jlr:nnr:n, 1:~ Peters, 2;)6; 

Honey v. Gralwm, 39 Texas. 1. 
The general rule is, that where a definite term of office is not 

fixed by law. the offieer or officer!'~, by '"hom a person was appointed 
to a particular offiee, mny remoYr him at pleasure, and without no
tice, charges. or reaRons assigned. * * '~ And it iR conceded, 
in all case'!, that where a fixed term iR assigned to the office. the 
appointing power hns no absolute power of rcmovmg. (Cases 
cited). 

Throop, snpra, section :154, page 352. 
An appointment to office for a fixed term or to fill a vacancy 

cannot be revoked, although the official bond has not yet been 
giYen nor the officinl onth taken. 

Am. & Eng. Enc. of T,:m, Vol. 23, Par. 3. page 433; 63 
Iowa, 659. 

The pmn~r to remove is incident to the power to appoint in the 
absence of some provision of law fixing the duration of the office 
and the mode of removal. 

Suz;m paragraph :3, page 435. 
''The power to remove is an incident to the power to appoint, 

as a general proposition. * * * " 
Sponagle v. C1trnoH·, 136 Cal., 580-582. 

There iR a rul<>. universal in the United States so far as we 
know, that in the absence of constitutional or legislative restric
tions, where no definite term of office is prescribed by law, the 
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power of removal is incident to the power of appointment. This 
has ahn1ys been the law and the custom of the president :mel heads 
of dPpartnwnts nlHlt'l' our federal government ·with reference to the 
numerom; offices at tlwir disposal. So in reg-<1rd to the tc•mtre of 
the elel'k of tlw l'n it eel States distrir~t court holding by appoint
ment of the judge. 

(A cm.;e inyolYing; the remoYal by n r~ounty judge of an oil 
inspector· appointed by a preceding jndge). 

Patton l'. "Vaughan, 88 Ark., 211. 
In the ca-;e of State ex Tel Redfield v. Cathburn, 63 Iowa. 6Gfl, a 

vacancy occ11rrcd in the offir~e of :county sheriff and the board of 
supervisors iilled thP vae:mcy by appointment, and later attempted 
to remOYe tlw appointee, and passing· ll!JO!l the qnrstiou this conrt 
held that when thc• board of snpPrvisnr;;.; madl~ its first appointmC'nt, 
tlw appointml·nt 11·ns for the nm":pirrd '''I'll!. lwnc1' for a definite 
period of tinw, and that the hoard hnd ll'l adhority to renwYe the 
officer at pleasnre. 

Cliff had been elected SPr~rl'tary of the ·'t'Titl'; he was nfterwards 
remcrn:cl and Parsons eledcd to fill the Yaeancy. This proe1•eding 
was i1!stit11ted hy Cliff to trst tlw right of ihe senate to remove 
an offiePr witlwnt preft'l'l'ing ehar~~<'S 11gainst him and giving him a 
he a rin~·. 

The <~onrt said: 
'' Sedion I of nrticle ~) of the eonstitution of Iowa is as 

fol1o1'.'S: 'Eaeh house shall choose its mrn offieers and judge 
of the q1wlificntions, election and return of its O\Yn members.' 
.\s io the rig·ht of removal it is well stated in 19 Am. & Eng. 
Ene., page GG2-f, as follmYs: 'In the absence of constitutional 
provisions or statutory regulations. wherl' th,~ tenure is not 
fixed by la\Y, and where the office is held at the pleasure of the 
npnointing pmyer, the pO\\'Pr of removal is incident to the 
po\n'r of appointment: and it is wl'll settled in sueh case that 
:m nfficcr mny he removed without notiee of hearing. 'rhe 
dtd rine applies. h(mever, \\·here tlw offiee is held at the pleas
me of the appointing pow<~r only. \Yhere the tenure of the 
office is fixed by law, or vvhere the concurrenee of consent of a 
difft~rent boc1y Ol' officer is required to the removal. or where 
the rig-ht of removal can be exercised only for speeified eanse 
or for cause g'enerally, the appointing pO\YCr can not arbi
trarily rPmOYC the officer; and, whe1·e the removal is to be 
had for eause, tlw p1m·er ean ~ot be exercised until the offi-
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cer has been duly notified, and the opportunity given him 
to be heard in his ovyn defense.' This statement of the law 
is well supported in the cases cited in the footnotes, and is 
not questioned in this case; therefore, we deem it unneces
sary to make further citation:;. If nothing further appeared, 
it would hardly be questioned but that the senate can choose 
and remove is own ofiicers at pleasure. * * " 

''Our conclusions are that no term is fixed by law during 
which the secretary of the senate shall hold his ofiice, that the 
power to appoint is exclusively in each senate, that the ofiice 
is held during the plci<snrc of the senate appointing, and there
fore the senate has pm1·er to remove without notice or hear
ing.'' 

Clifj" v. Parsons, ~JO Iowa, 665. 
Keeping in mind the provisions of onr constitution and statute 

covering· the povvers and duties of the governor and other state 
ofiicers and boards, these decisions establish the following rules: 

First. The term ''other state officers'' as used in section 20, 
article :i of the constitution, who may be removed by impeach
ment proceedings, refers only to the state ofiicers named or pro
vided for in the constitution, and docs not cover incumbents of 
state ofiices which have been created by statute. 

Second. That neither the governor nor any other state ofiicer 
or board may remove an offieial filling an ofiice the term of which 
is fixed by law, unles;.; the authority to do RO is expressly given 
either in the constitution or the statute. 

Thi1·d. The power of the governor, state ofiicer or board to ap
point, no definite term of service being fixed, carries with it the 
power to remove in all cases where the ·service to be performed per
tains to or has to do with the business or government of the state. 

March 24, 1900. 
HoN. B. F. CARROLL, 

Respectfully submitted, 

GovaJWJ' of I on· a. 

H. vv. BYERs, 
~tttorney General. 
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LEGISLATION-SIGNING OF BILLS BY J.JIEUTEN.\NT GOYERXOR OR 

SPEAKER.-\Yhere a bill receives constitutional majority in 
both houses, properly enrolled and signed by the governor, 
failure of presiding officer of body to sign does not affect 
its validity. 

SIR: I beg to acknowledge receipt of yours of April 15th m 
which you say: 

"vYill you please favor me with your official opmwn as 
to ·whether or not the failure of the lieutenant governor or the 
speaker of the house to sign a bill which otherwise seems to 
have passed both bodies in the regular form, is such a defect 
as to render the measure inoperative even though it should 
receiv8 the signature of the governor?'' 

ln response thereto I submit the following: 
Section 15 of article 3 of the constitution dealing '"ith the lrgis

lative department provides: 
''A bill may originate in either house, and may be amended, 

altered, or rejected by the other; and every bill having passed 
both houses, shall be signed by the speaker and president of 
their respective houses.'' 

If this coustitutional provision is mandatory. then the failure 
of the presiding officer of either house to sign a bill would be fatal 
to its validity; if, hmyeyer, the provision is merely directory, the 
absence of the presiding officer's signature ·would not affect the· 
validity of tho act. 

In the state of Kansas, where the constitution provides: ''Every 
bill and joint resolution passed by the house of representatives 
and senate shall, within two qays thereafter, be signed by the pre
siding officers and presented to the governor,'' the invalidity of 
an act was urged because of the failure of the president of the 
senate to affix his signature to the bill, and the court, speaking 
through Valentine, Judge, held: 

''The signatures of the presiding officers of the two houses 
of the legislature to an enrolled bill, are only portions of the 
many evidences of the clue passage and validity of such bill; 
and courts must decide as to the passage and validity of a 
bill upon the whole of the legal evidence applicable in such 
cases. Therefore, where the enrolled bill of a crtain act and 
the legislative journals, taken together, clearly show that the 
bill was duly passed by the legislature, and approved by the 
governor, and where all the intrinsic evidence haying any 
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application to the case clearly shows the same thing, a bill 
should be held to be valid, although it may not have the sig
nature of the presiding officer of the senate affixed to it_'' 

Commissioners of Leavenzwrth County v. John IIiggon
botham, 17 Kas., 62. 

In Kebraska, with the constitutional provision as follows: ''The 
presiding officer of each house shall sign publicly in the presence 
of the house over which he presides, while the same is in session 
and capable of transacting business, all bills and joint resolutions 
passed by the legislature,'' the supreme court of that state in an 
<>pinion 'uitten by l\Iaxwell, Chief ,Justice, says: 

'' 'l'he signature of the presiding officer to a bill is a mere 
certificate to the governor that it has passed the requisite 
number of readings, and been adopted by the constituional 
majority of the house over "·hich he presides. * ~, * And 
where it appears from the journal that a bill has passed by 
the requisite majority, and has been approved by the gov
ernor, the failure of the presiding officer to affix his signa
ture thereto will not invalidate the act, as it will be presumed 
that the governor had sufficient evidence before him of the 
passage of the bill at the time he approved the same. The 
act is, therefore, of the same validity as though signed by the 
presiding officer of the senate.'' 

Geo. Cottrell v. the State of Nebraska, 1 X "\V. R.,· 1008. 
To the same effect is 1'aylm· v. Wilson, 22 N. "\V. R., 119. 

Sutherland on Statutory Construction at section ::>1, lays down 
the rule that in states where the journals are not re::ords and the 
act when passed and duly anthenticated is conclusive as a record 
the constitutional provision requiring every bill to be signed by 
the presiding officrrs is mandatory; and in states where the vote 
on the passage of the bill is required to be entered on the journal, 
and where the legislative journals and files are records from which 
the passage of the bill may be proven, the constitutional provision 
for signing is not mandatory, and in such cases the author says: 

''The sig·natnre of the presiding officer is in such cases only 
a, certificate to the governor that the bill or resolution has 
passed the requisite number of readings, and been adopted by 
the constitutional majority of the house over which he pre
sides.'' 

And further : 
"\Yhere the vote must be determined by the journal the 
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absence of the signatures of the presiding officers is not fatal, 
if the governor has signed the bill, for it will be presumed 
that the governor had sufficient evidence, the assurance "·hich 
the journal afforded to the court, of its passage at the time 
of his approval.'' 

Our constitution requires an aye and nay vote to be taken and 
entered in the journal upon the passage of every bill, and the 
journal rec·ord is conclusive upon the question as to "·hethcr or 
not thP hill receiYcd the re(plisite number of votes, thus making 
the rule laid down by Sutherland applicable in this state. There 
are, hovvever, many states in the Union where the signatures of 
the presiding officers of the house and senate are necessary to the 
validity of a legislative act, but in practically all of them the consti
tutional provision is different from ours, and in moRt of them pro
vides, as does the constitution of the state of J\Iissouri, that ''no 
bill shall become a law until the same shall have been signed by 
the presiding officer of each of the two houses in open session.'' 

The exact question raised by your inquiry has never been before 
our supreme court so far as I have been able to discover. There 
are some statements in the case of Hoehler & Lange v. Hill, de
cided by the supreme court of this state in 1883 in what has come 
to be known as the prohibitory amendment decision, which would 
seem to indicate that the eourt as then constituted -,,;as of the 
opinion that the signatures of the presiding officers of the two 
houses were ne(•essary to the validity of an act passed by the gen
eral assembly; no such question, however, was involved in that 
controversy, nor did the proper disposition of that <·ase involve in 
any sense either a decision or an argument upon the question here 
under di;;cussion, so that what is there said by the court with re
spect to the signatures of the presiding officers is mere dictllrn, and 
I feel reasonn bly cer>tain that when this question comes before the 
supreme court, if it ever does, it will not only not be bound by what 
the court in the Koehler case indicates the rule should be, but will 
follow the rule laid down in the Kansas and Nebraska cases above 
cited. In any event, until our eourt decides the exact question 
to the contrary I am inclined to agree with the Kansas and Ne
braska cases. I come more readily to this conclusion because to 
hold otherwise would be to give to the presiding officer of either 
house of onr legislature the absolute power to veto any measure 
which did not meet with his approval by simply refusing or neg
lecting to sign a bill. 

I am therefore of the opinion that \Yhen a bill has received a 
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constitutional majority in both houses, been regularly and properly 
enrolled and signed by the governor, t]le absence of the signature 
of the president of the senate or the speaker of the house f1·om the 
bill \\·ould not affPct its validity. 

Respectfully submitted, 

April 16, 1909. 
HoN. B. F. C.\HROLL. 

Governor of lo1ca. 

H. \V. BYI£RS, 

Attorney General of Iowa. 

STATE INsTITUTIONs-ExAMINATION OF AccouxTs--I1AW CoN
STRn;n.-Sections 159 and 160 of the code, providing fm· ex
aminaticn of arcOJ;nts 0f f·:t:tie institutions and paying expense 
thereof, are still in forz~t'. 

GENTI,El\IEN: I am in rel'eipt of a communi.eaiion from your 
secretary dated April 23d. in which he Rays: 

"At a meeting of the executive: council held this day an 
order vYaR entered directing· secretar~- of the executive (:ouncil 
to request your opinion in writing as to whether the provisions 
of code sections 159 and 160, providing for examinations of 
the accounts of state institutions and for paying the expense 
of the same, are yet operative or whether the same have been 
repealed in whole or in p~rt. n nd to ask your opinion as to 
what institutions these sections apply, if to any.'' 

In response thereto I h:tYP to say: 
'l'he twenty-seventh g'('lleral assembly in Hedion 2727 -a fl of the 

supplement to the code, 1907, in what is known as the act ereating 
a board of c·ontrol for state institutions, provided among other 
things as follo,ys: 

"The powers possessed b)· 1 he g:oYenwr and exermtiYe roun
cil, with reference to the m:mag:cmrnt and control of the state 
penitentiaries, shall, on ,Jnly 1, 1898, c~ease to exist in the gov
ernor and c~xecntive conneil, and shall become vested in the 
board of control ; and the said bonrc1 is. on ,J nly 1, 1898, and 
'"ithont further process of law, authorized and directed to 
assume and exercise all the powers heretofore vested in or 
exercised by the several boards of trustees, the governor, or 
the executive council "·itlt reference to the several institutions 
of the state herein named. The duties imposed on the execu
tive council, by statute, to establish an uniform system of 
books and accounts for state institutions, and to cause the 
same to be examined annually by a skilled accountant, and 



74 REPORT OF ATTORNEY-GENERAL 

to annually require a settlement with the officers of each state 
institution, are transferred from said council to the board 
of control as to the institutions herein named.'' 

J_,ater the twenty-ninth general assembly repealed section 161 
of the chapter containing the two sections referred to in the above 
communication, and enacted the following in lieu thereof: 

''The (~xecutive council shall annually, and oftener in its 
discretion, make a full settlement between the state of Iowa 
and all state officers, commissioners, boards, departments and 
all persons receiving, handling or expending state funds ex
cept institutions under the control of the board of control. 

''For that purpose, an expert accountant at a salary not 
exceeding six ($6.00) dollars per clay, and an assistant at a 
salary not exceeding four ($4.00) dollars per clay, may be 
employed to examine the records and accmmts of all of said 
state officers, commissioners, boards, persons and departments. 
The expert accountant so appointed shall report in writing 
to the executive council the facts found, with suggestions as 
to improvements in methods of bookkeeping and shall also 
report the facts as to any practices in administration, not a:u
thorized by statute or contrary to good business methods. 

''The executive council shall liave authority to direct the 
manner in which the records and accounts of state departments 
shall be kept, when the statute does not prescribe the same; 
to require a compliance with the provisions of law when the 
statute prescribes duties as to methods and accounts and to 
require the keeping of the necessary records and accounts to 
enable said officers to make all reports required of them by 
law.'' 

Section 161-a, supplement to the code, 1907. 
I have. been unable to find any other provision~ in the law any

where changing or modifying in any respect sections 159 and 160 
of the code. 

It is therefore my opinion that both of said sections are still op
erative and apply to all state institutions, if there are any such, 
which are not under the supervision and control of the board of 
control, and for which no other specific provision is made for the 
examination of its books, accounts, vouchers, expenditures, etc. 

Respectfully, ' 

April 24, 1909. 
To THE HoN. ExEcUTIVE CouNCIL 

Of the State of Iowa. 

H. w. BYERS, 
Attorney General of Iowa. 
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'STALI~IONS-'' GRADE STALLIONs"-IIow AoVER'l'ISEo.-A criminal 
action cannot be maintained against a person who advertises 
his stallion in a newspaper without using the ~word ''grade.'' 

Sm: I beg to acknowledge receipt of your favor of the 26th 
ultimo requesting an opinion as to whether or not it is a violation 
of the law if the word ''grade'' is not used in connection with the 
advertising in a nevvspaper of a stallion for which no state certifi
cate has been issued. 

Replying to your letter I have to say that since the statute re
quiring owners and keepers of stallions kept for public service for 
which a stat~ certifirate has not been issued to advertise said horse 
or horses by having printed handbills, etc., in which handbills the 
term ''grade stallion'' should be used, and providing a penalty for 
failure to so advertise, is in the nature of a criminal statute it 
must be strictly construed, and since no provision whatever is made 
for advertising in a newspaper nor limiting the character of the 
advertisement if one is put in the newspaper, it is my opinion 
that a criminal action could not be maintained against a person 
who advertises his stallion in a newspaper without using the word 
''grade.'' Respectfully, 

May 8, 1909. 
HoN. J. C. SIMPSON, 

Secretary of Agriculture. 

H. w. BYERS, 
Attorney General of Iowa. 

UNFAIR DISCRLMINATION.-Amendment to section 5028-b of the sup
plement to the code, 1907. Chapter 222, acts of the thirty
third general assembly prohibits the discrimination in prices 
in different parts of the state for the purpose of destroying 
competition or of creating a monopoly. This is true even 
though the difference in price is paid by the indirect method 
of fraudulently misreading the butter fat test. 

Enforcement of the act is specifically enjoined upon the county 
attorney and the attorney general. 

SIR: I am in receipt of your communication of the 3d instant, 
requesting an interpretation of Senate File No. 105, which amends 
section 5028-b of the supplement to the code, 1907, relating to un
fair discrimination. You request to be advised specifically:. 
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Pirst. _.\.s to whether the act requires a purchaser of cream to 
pay the same price to all persons throughout the state on the same 
day. 

Second. In the case of a cream purchasing agent, buying cream 
in the locality where there is a local creamer-y, is the cream purchas
ing agent permitted to pay a higher price in that locality than is 
paid by his employer elsewhere, and if so to what extent. 

Third. If the purchaser raises the test on butter fat above what 
is actually shown by the test, would this constitute a violation of 
the act 'I 

Ponrth. Is the food and dairy department· charged with any 
responsibility in the enforcement of this statute? 

Pirst and Second. four first and second questions are so closely 
related that they may be answered jointly. 

The purpose of the act was to prohibit any person, firm, company 
association or corporation doing business in this state and engaged 
in the business of buying milk, cream or butter-fat for the purpose 
of manufacture, or of buying poultry, eggs or grain for the purpose 
of sale or storage, from destroying the business of a competitor 
or creating a monopoly by paying different prices in different parts 
of the state for the same grade and quality of the article pur-

' clJ.ased after making due allowance for the difference in transporta
tion from the point. of purchase to the point of manufacture, sale 
or storage. 'rhe thing prohibited by the act is the discrimination 
in price for an illegal purpose, viz. : for the destroying of compe
tition or the c1·eating of a monopoly. The act itself, hmrever, per
mits the paying of a different price in one place than is paid gen
erally by the same person at different points throughout the state, 
provided the change in price is made in good faith to meet competi
tion in a particulnr locality. 

Third. The pnyment of a different price than that generally 
paid throug·hont the state for the :came article, considering the 
differen('e in cost of transpmtation, hy the indirect method of 
fraudulently reading the butter fat test is as clearly illegal and :1 

violation of the act as though a ci.ifferent price were paid in the 
regular way, provided that this is done for the purpose of destroy
ing the hnsiness of a competitol" or creating a monopoly. 

Pow·th. The enforcement of this act is h~, section G028-e of the 
supplement to thA code. 1907, rspecially enjoined upon the county 
attorney and the attorney general. 

I conclude, therefore, that the only duty inenmbent upon yon 
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in rcfe,·enrf' to thic; aet is that which necessarily results from the 
nature of the act and its relation to your department. 

Considering that complaints for violations of this act will con
stantly be presented to your department, I suggest that you refer 
all such complaints to the county attorney of the county where 
the law is violated, and also to the department of justice. 

June 4, 1909. 
H. R. WRIGHT, 

Respectfully, 
H. w. BYERS, 

Attorney General of Iowa. 

State Food and Dairy Commissioner. 

PHARMACY Co:-.nnssiON---AssiSTAKT 's CER'fiFICATE-To \VnoM 

IssuED. 

Sm: T :nn in receipt of your comnmnication of the 4th instant 
reqursting an opinion as to whether the commission of pharmacy 
may issue an assistnnt 's eertificate to an applicant of two years' 
experience, under the provisions of section 2589-b of the supple
ment to the code, 1907. 

It i~ '"'Y c;'inicn that an as;,;istant 's certificate may only be issued 
by the hoard of pharmacy pnr•nwnt to the provisions of S(~ction 

2589-~ of thr snpplement to the (':·de, l!J07, and that rmid section 
only contemplates the issuing- of such certificates to persons be
tween the il;.!l' of f~ightnen and twenty-one years. 

• June 12, 1!J09. 
::\IR. C. \V. L.\RSON, 

Respectfully, 
H. \V. BYEilS, 

Attorney General of Iou:a . 

8c!'relmy Plwnnaq; Commission. 

Frr;.i c\ND (h111fC--lJKoTi(l;CTIOX OF SEINES u~f~D BY FISiiER11IEN 

~\LU="G :\IJ~:srssrPPI HTVER--SUPEHVISION OF STA'l'E OYER \\'_,_ 

TERS 01<' MISSISSIPPI. 

Sm: I ha.vc your favor of the 9th inst. in ·which you ask for 
an opinion on section 2547 as amended by the thirty-third general 
assembly. You statr that the river fishermen along the l\fississi.ppi 
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river refuse to take out licenses under said section, and propose 
to contest the constitutionality of the lavv. 

You ask, also, whether or not the nets and seines of fishermen 
within ten rods of the l\lississippi river arc liable to seizure and 
destruction as provided in section 2540, and whether arrests can 
be made for violation of the law until such evidence is in your 
possession to prove that such fishermen have taken fish with nets 
or seines from said river. 

The act of congress of ::\larch 3, 1845, for the admission of the • 
state of Iowa to the Union provides, in part, as follows: 

''Sec. 2. And be it further enacted, That the following 
shall be the boundaries of the said state pf Iowa, to-"·it: Be
ginning at the month of the Des .l\Ioincs river, at the middle 
of the Mississippi, thence by the middle of the channel of that 
river to a parallel of latitude. * * * '' 

"Sec. 3. And be it further enacted, That the said state of 
Iowa shall have concurrent jurisdiction on the Hiver Missis
sippi, and every other river bordering on the said state of 
Iowa, so far as the said river~ shall form a common boundary 
to said state and any other state or states now or hereafter 
to be formed or bounded by the same; such rivers to be com
mon to both; and that the said River . Mississippi, and the 
navigable waters leading into the same, shall !Je common high
ways, and forever free, as well to the inhabitants of said state 
as to all other citizens of the United States, without any tax, 
duty, impose or toll therefor, imposed by the said state of 
Iowa.'' 

The boundaries of Iowa were changed by act of congress Au
·gust 4, 1846 (See page 66, ImYa Official Register, 1907-8), but the 
eastern boundary still continued to be the middle of the main 
channel of the Mississippi river_ · · 

The extent of the po"·er of the legislature to exercise supervision 
over the waters of the Mississippi must be determined by the su
preme court: I would suggest that you secure positive evidence of 
violation of the new law and make arrests in order that the law may 
be properly tested, but I think it would be unwise for you to de
stroy nets and seines under the circumstances set forth in your 
letter until there is a judicial determination of the constitutionality 
of the act amending section 2547. 

Very truly, 

J·une 15, 1909. 
HoN. GEo. A. LINCOLN, 

State Fish and Game Warden, 
Cedar Rapids, Iowa. 

H. w. BYERS, 

Attorney General of Iowa. 
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VETERINARY l\lEDICAL EXAl\II~ERS- PUBLICATION OF OFFICIAL 
REGISTER OF DEPARTMENT ExPENSES.-The board is entitled 
to such expenses as are necessary to carry out the purpose of 
its existence. 

GENTLEMEN: Some time ago your secretary submitted to this 
department the question,-May the board of veterinary medical 
examiners prepare and issue an official register of all veterinarians 
holding certificates issued by the board, and charge the expense 
thereof to the state; and, further, whether the executive council is 
authorized to audit any other expenses of this board and its sec
retary than the actual necessary traveling expenses? 

In response thereto I have to say, that an examination of chap
ter 14-A of the supplement to the code, 1907, convinces me that 
if the publication of such a register is essential to the proper en
forcement of the provisions of the chapter (and such necessity 
should be left to the determination of the board), the board may 
properly issue the same provided the fees collected will warrant 
the necessary expenditure; and the executive council is fully au
thorized by law to audit not only the actual necessary traveling 
expenses of the members of the board, but all other legitimate and: 
proper expense made by the board in carrying out the purpose of 
its existence, the only limitation upon the board in incurring the· 
expense being : 

(a) 'l'hat the expenditure be a legitimate and necessary one. 
(b) That the total expense of the board, including per 

diern and necessary traveling expenses of its members do not 
exceed the fees collected. 

June 23, 1909. 

Respectfully, 
H. w. BYERS, 

Attorney General, of Iowa. 

To THE I-IoNORABJ;E ExECUTIVE CouNCIL 
of the State of Iowa. 

GAME-SHIPMENT-AFFIDAVIT.-It is unlawful for a person to 
transport game fish for purpose of sale without making state
ment under oath that same was not unlawfully taken. 

SIR: I have your favor of the 16th inst. asking for an opinion 
upon the following propositions: 
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"Fi1·st. Can a party transport game fish in a baggage car 
if he is on the same train, "·ithont affidavit, either· checked as 
baggage ot· just thrm\·n in vYith his name nnd address on 
same? 

"Second. Can a party transport non-game fish boxed up 
llp so they cannot be examined, same marked bullheads or some 
odH~t· kind of non-game fish, without affidavit, and what au
thority has the transportation company to receive them not 
knovYing whether they are game fish or not without affidavit~ 

"Third. As I understand it, the word 'transport' means 
'to carry,' and if fish are carried in any manner without affi
daYit it becomes unlawfnl. 'rake this np at once, as this 
question is causing this department a great deal of trouble.'' 

Replying thereto I have to say: 
First. That under section 2540 as amerH1f'd by the thirty-third 

general assembly, all game fish transported in a baggage car, either 
checked as baggage or otherwise, shonld be <H'(~ompanird vvith an 
affidavit as contemplated in said section. 

Second. The law in reference to the transportation of fish as 
found in sertions 2540 and 2557 applies only to game fish, and non
game fish m<ty be shipped as any other property without affidavit. 

TMnl. ~l'<'ticm 2:i40, which is doubtless the section yon have in 
mind, ir-; in pn rt ns follm1·s: 

"It shall be nnlmdnl for any person, firm or corporation 
to offer for transportation or to transport to :my place within 
or without this state for purposes of sale, any game fish taken 
from the inland waters of the state. Any person, fil'm ot' eor
poration desiring the shipment or transportation of any game 
fish, shall deliV('r to the common carrier, express or transpor
tation company, a statement under oath m duplicate. 

t'nder the section above quoted it would hf~ unlavdul for one to 
transport game fish for the purpoRt's of sale in any manner what
soeYer, hnt it 11·as not the legislative intent to reqnire an affidavit 
unless tlw game fish ln're df'livered to a common carrier, express 
or transportation company of some kin<l. 'rhat is to say. it \Yas not 
the legislative intent to require a person to make an affidavit in or
der that he himself might convey the fish from the point of capture 
to his own home. Very truly, 

June 23, 1909. 
HoN. GEo. A. LINCOLN, 

State ]!'ish cmcl Game ·warden, 
Cedar Rapids, ImYa. 

II. w. BYERS, 

Attorney General of Iowa. 
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BoND~<-:\luNICll',\L-0PlNIOX ,\S '1'0 Cu_s:~ Ol<' Bmms,--Certain 
bonds held to be municipal bonds, 

SIR: I b(~g to acknowledge receipt of your favor of the 1st insL 
in which yon say: 

"I am direett•d by the executive council to req nest of ymi 
an opinion in \\Titing· as to whether district bonds; as, for ex
ample, lJond Xo. 164 of Sewer District Ko. l, city of Cedar 
Rapids, Iowa. are munieipal bonds under the provisions of 
eode section 1889-1. Auditor of State Bleaklv will deliver 
io you for examination bond 1'\o. 164 'of Rcwcr l)istrict No. 1, 
city of Cedar Rapids, upon a call for :,;anw. '' 

In response thereto I submit the following-: 
Section 1839-1 of the 1907 supplement to the code provides, in 

part, as follows: 
""\ny fraternal beneficiary society, order or association or

ganized 11nder the laws of this state, aecumulating money to 
be hrld in trnst for the purpos(~ of the fulfillment of its certifi
cates or eont.racts, shall invest sueh aecnmnlations in the fol
lowing securities and no other. 

"Third. Bonds or other evidenees of indebtedness of any 
county, city, town or school district \Yithin the state or any 
othE'r state, or drainage bonds of any drainage district in the 
state of Iowa vYhere such bonds or other evidences of indebted
nel':s an~ issned by authority of, and according to law and 
bearing interest, and are approved by the executive council.'' 

Upon examination of bond 1'\o. 164, I find it to be an obligation 
of the city of Cedar Rapids, payable only_ out of the district sewer 
fund of Sewer District Ko. 1 of the city of Cedar Rapids, compris
ing the whole of thr: real property within the corporate limits, and 
the money de1·ived from the collection of the special tax levied 
upon the whole of the real property \Yithin said district and said 
money can be nsed for no oth(~r purpose. 'l'he bond states that 
all acts, ronditiom; and things reqnired to be done precedent and 
in the i~suing of the bond have bern clone and performed in due 
fL•rm, ''and for the assessment, collection and payment thereon of 
said special tax in accordance with law to the amount necessary 
for the complete (lischarge and payment of this bond and interest 
when due the fnll faith and diligence of the city of Cedar Rapids 
are hereby irrevocably pledged.'' The bond is signed by the mayor 
and city clerk. 

6 
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I am of the opinion that the bond is a ''city bond'' as contem
plated in the section referred to. 

Respectfully submitted, 

July 7, 1909. 
HoN. A. H. DAvrsoN, 

Secreta1-y of the Exec~ttive Council. 

H. \V. BYERS, 

Attorney General of Iowa. 

STATE l\IrLI'rL\.-How PAID -WHEN ON DuTY.-Auditor may issue 
"·arrant to adjutant general for an amount sufficient to cover 
pay of regiment. 

SIR: I am just in receipt of your communication requesting an 
opinion ''as to whether the auditor of state is authorized to issue 
warrant to the adjutant general of the state for an amount in full 
to cover the entire pay for regiment for a tour of camp duty, the 
pay-rolls which are signed by each member of the organization 
being filed as vouchers with requisition for money.'' 

In response thereto I have to say, that upon the facts stated 
in your letter, and what you have heretofore stated with refer
ence to "the manner in which the individual members of the guard 
are paid when on duty, I am of the opinion that the auditor has 
ample authority to issue a single \varrant to cover the entire pay 
for a regiment. Any other holding would entail upon the auditor's 
office endless work in issuing separate warrants for each individual 
member, and put the state to great and unnecessary expense. The 
law requiring the auditor to issue warrants in the name of the in
dividual to whom the money is due does not apply, in my judgment, 
to the case you present. Respectfully, 

July 16, 1909. 
HoN. GuY E. LoGAN, 

Adjutant General of Iowa. 

II. w. BYERS, 

Attorney General of Iowa. 
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INEBRIATES-EscAPE FROM STATE HosPITAir--ExPENSES OF RECAP

TCHE-Pt;xrsrnn£NT.-An escaped inebriate may be returned 
to hospital to sene sentence pending investigation by grand 
jury.~ Expense of prosecution should be paid by executive 
c~mmcil out of state treasury. 

GENTLEMEN: I have your favor of the 6th instant as follows: 
"\Yo desire your opinion on the following qnestiom;: 
"First. If a patient escape from the State Hospital for 

Inebriates and give bond for his appearance before the grand 
jury for the escape, or, having been indicted therefor, give 
bond for his appearance for h·inl. and in either case is re
leased on his bond,_ can he be returned to the hospital for 
confinement during the unexpired term and before the grand 
jury acts or the trial is had, the legality of his commitment 
not having been questioned? 

"Second. If an escape be confined in jail awaiting trial 
is the time he spent in jail to be deducted from the term of 
his confinement? 

''If he give bond for appearance before the grand jury or 
for trial and is released, is the time he was so under bond to 
be deducted from the term of his confinement? 

''In each of these cases the legality of the commitment is 
to be considered as unquestioned or as having been sustained. 

"Your attention is called in this connection to the opinion 
of the attorney general of November 20, 1905, under chapter 
93, acts of the twenty-ninth general assembly.'' 

The conclusions reached in the opinion of November 20, 1905, 
above referred to, are applicable to your propositions above set 
forth. 

Section 2310-a20 of the 1907 supplement to the code provides 
that an inebriate who has escaped from the hospital shall be guilty 
of a misdrmeanor, punishable by imprisonment for not less than 
thirty nor more than ninety days, the costs of prosecution and 
maintenance of such escaped inebriate to be paid by the board 
of control. 

Section 2310-a30, amended by section 3, chapter 133, acts of the 
thirty-third general assembly, provides that in the case of escape 
of any inebriate from the hospital all necessary expenses incurred 
.in the recapture and commitment of such patient shall be paid out 
of any funds of the state treasury, etc. 



84 REPORT OF ATTORNEY-GENERAL 

Section 2:310-a:n provides that whenever any person shall have 
b<~en committed to tlw stat<~ hospital for inebriates 'x' ':' '~ he 
shall be subject to prosecution for any public offense <~ommitted 
against the penal statutes of the statl~ and he shall, at all•timcs, be 
subject to arrest notwithstanding such commitment. Such person 
shall, when discharged, be returned to said hospital at the expense 
of the county in "-hieh such prosecution was pending and con
cluded. 

I am of the opinion that your first proposition should be an
swered in the affirmative, and that neither the time spent by an 
escape in jail nor while under bond for appearance before the 
grand jury or for trial should be deducte(l from his term of con-
finenwn t. Respectfully, 

July 21, 1909. 

H. w. BYERS, 

Attorney General of Iowa. 

'1'0 TH]<; 1T ONOH.\BLE BOARD OF CONTROL 

of State InsWutions. 

CoJ<Pol:.\'l'loN;o--- lc;,.;uJNu ScrocK IX ExciL\XGE L•'U!~ PnoPEHTY--IN-

1'0XIC.\TTNG LIQcous.-The executiv" <~ouneil may grant leave 
to a eorporation to issue stock in exchangP for intoxicating 
liquors. 

Sm: f aelmmdedg<~ receipt of your communication of the 20th 
instant in which you say: 

''H.\' diredion of the exeeutive council I am sending you the 
<~PIJli<·ntion of J:\els Olson & Son. a corpo1·ation organized 11Il

<lcr the laws of Iu·.rn. asking for authority to issue stock on 
"' ('0\!nt of lll'Operty, fer .vour opi11ion as to thP authority of 
th· <)X('en!iv<~ <'Ot<neii 1mdPJ' the lm\·, to appnwc of the i,;sue of 
l;toc·k to> a CO!'poration on auoorfnt of property whieh et)nsists 
of intoxicating liquors." 

In rP:-TlllllSl' tbcr<'io I snbmit tht• fo!lmYing: 
Sc<·1inu l!i-11-h ,,[' 1he supplcnwnt to the code, 1901, provides in 

part as follows: 
" if it is propoi:led to pay fo1· said eapital stock 

in property or in any other thing than money, the corporation 
proposing the same mnst, before issning capital stock in any 
form, apply to the excentive council of the state of ImYa for 
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leave to do so. Such application shall state the amount of 
the capital stock proposed to be issued for a consideration other 
than money, and set forth specifically the property or other 
thing to be received in payment for such stock. Thereupon, it 
shall be the duty of the executive council to make investigation, 
under such rules as it may prescribe, and to ascertain the real 
value of the property or other thing which the eorporation is 
to receive for the stock; .and shall enter its finding, fixing the 
value at which the corporation may n'ceive the same in pay
ment for capital stock; and no corporation shall issue capital 
:~b2l: f:1:· !be said property or thing in a greater amount than 
the value so fixed and determined by the executive council.'' 

I am of the opinion that under the above section, the executive 
council may, at its discretion, grant leave to an exiRting corpo
ration to issue its Rtock in exchange for .property consisting of 
intoxicating liquors, but nothing herein contained is to be con
strued as contrary to the conclusions reached in my opinion to 
you dated April 23. 1908, i.n reference to the Co-OperatiYe Com
pany of Sioux City, Iowa. 

I hereiYith return the application, 
Resppctfull~--

July 29, 1909. 
lioN. A. H. DAVISON, 

Secretary Exr:cufi1'C Council. 

H. w. BYERS, 

Attorney General of Iowa. 

0PTC)JETHY---HIGH'r <W PnYSICL\N To Pn.\CTH'B \Vrruou•r Bx.\M

r~.\TION.--Physician~ may fit glassPs· withont lH'coming· regis
tered m; nn optometrist. 

Sm: 1 am in receipt of your \'ommnnication of the 21st ultimo 
n•qucsting an opinion as to whether chapter 167, acts of the thirty
third gcnernl ass<'mbly, should be conRtniCd to apply to physicians 
leg·a11y registcl'ed as s1wh and residing in the state of Io\\·a. 

Se ·tion 257D of tl1e code proYicles that anr pe1 son "hall hn lwld 
as pr?eti.cing medicine, surge1y or obstetrics, or to he a physician, 
within the meaning of the chapter relating to th_e practice of medi
eirH~. who sludl publicly profess to be a physician, surgeon or ob
stetrician, and a<;snme the duties, or who shall make a practice 
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of prescribing or of prescribing and furnishing medicine for the 
sick, or \dlO shall publicly profess to cure or heal. 

It follows from the provisions of section 2579 of the code, and 
the interpretation of the same by our supreme court, that the 
prescribing and fitting of glasses for the relief or cure of any ail
ment or disease is included as a part of the practice of medicine. 

Section 2576 of the supplement to the code, 1907, provides in 
part that the certificate, granted to physicians under the provisions 
of said chapter, while in force, shall confer upon the holder the 
right to practice medicine, surgery and obstetrics, and be conclu
sive evidence thereof. 

It \Vas not the intention of the legislature in the passage of chap
ter 167, acts of the thirty-third general assembly, to repeal the 
provisions of section 2576 of the code supplement and section 2579 
of the code,-hence physicians may under the sections above cited 
continue to fit glasses so long as the same is done for the purpose 
of alleviating pain or curing any disease or ailment, without com
plying \Yith the provisions of chapter 167, acts of the thirty-third 
general assembly_ Yours very truly, 

August 3, 1909. 
DR. Lours A. THo:~rAs, 

Sec1·eta1·y State Board of Health. 

H- -vv_ BYERs, 
Attorney General of Imca. 

0PTO::I'mTRIST-RESIDENCE.-Where a man practiced optometry in 
Iowa exclusively for five years and claimed Iowa as his home, 
although under agreement his wife and family lived in Chi
cago, he is a resident of this state within provisions of chapter 
167, acts of thirty-third general assembly. 

DK\R SIR: I have your favor of the 6th inst., with which you 
sllbmit a proposition of J. G. McMasters, president of the board 
of optometry examiners, which is substantially as follows: · 

''An optometrist and his family resided in Cedar Rapids 
some ten years ago for about six months, when the wife and 
family moved to Chicago to reside under an agreement be
tween the husband and wife that the former should pay the 
latter a stipurated sum per week for the support of the family, 
and that the husband would remain in Iowa. That arrange-
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ment has been carried out since that time, the husband prac
ticing as an optometrist in Iowa exclusively, claiming Cedar 
Rapids as his residence and visiting that city every Sunday. 
During the past five years he has not voted either within or 
outside of the state. You inquire whether or not the said 
optometrist is a resident of the state of Iowa as contemplated 
in the optometry law passed by the thirty-third general as
sembly." 

Replying thereto 1 submit the following: 
Section 6, chapter 167 of the acts of the thirty-third general as

sembly, in reference to the examination and registration of opto
metrists, provides in part as follows: 

"But any .person who is a bona fide resident of Iowa, who 
shall have been eontinuously engaged in the practice of optom
etry for more than five years in the state prior to the passage 
of this act, shall (upon submitting proof of same), be entitled 
to receive from said board a license to practice and a certifi
cate of exemption from examination.'' 

In the ease of Scholes v. Jhtrmy Iron vVm·ks Co., 44 Iowa, 190, 
the court said: 

"\Vhere a man's residence becomes established in a state, if 
his wife afterwards removes to another state, and he does not 
follow her except to visit her, bnt continues in the state where 
his residence had become established, without any intention 
of removing therefrom, he does not cease to be a resident of 
that state by reason of the removal of his wife to another.'' 

See also the case of Schlawig v. DePeyster, 83 Iowa, 323. 
Under the facts and circumstances set forth in your proposition 

the optometrist would have little difficulty in convincing any court 
that he is a bona fide resident of the state of Iowa as contemplated 
in the act above referred to. V cry truly, 

August 10, 1909. 
DR. LOUIS A. THOMAS, 

Secretary State Board of Health. 

H. w. BYERS, 

Attorney General of Iowa. 
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INFRINGEMENT m' P"\TENT-S·r"\'rE CoLLEGE.--State college not 
liahle to Cameron Snptie Tank Company for infringement of 
Septic process patents. 

SIR: Rrfening again to your communication of ,July 27th, sub
mitting to me the <tnrstion a~ to vYhcthcr the Iowa State College of 
Agriculture and l\lechanic Arts is indebted to the Cameron Septic 
Tank Company for infringement of septic process patents, I have 
to say, resting· my opinion solrly on the statement of facts and 
conclusions reaehed by :Jfr. A. l\Iarston, college engineer, and the 
other documents and papers accompanying your letter submitting 
the question to me, that the IovYa State College of Agriculture and 
Mechanic Arts is not, in my opinion, under any legal liability to 
thr Cameron Septic Tank Company for infringement of septic proc
ess patents. 

T am enclosing yon herewith all papers in the ease. 

Aug·nst 14, lrJ09. 
IVfn. \Y. R. BOYD, 

Rcspcetful1y snbmitterl, 
H. \Y. BYERS, 

Attorney Geneml of Iowa. 

l'rrsidenf F1:nance Committcr. 

B<Hlm oF Em:c_\'1'10:-\ --DtsPOSI'l'ION OF FeND". 

Sm: Referring again to your commnnication of several days 
ago, submitting to nw er>rtain legal questions suggested by Prof. 
Stanton in paragraph f011r of his letter to yon of ,July 17th, I have 
to sny that I had an opport1mity a day or two ago to go over this 
entirt: matter ·with Prof. Stanton, and it is my opinion the $4,000 
referred to in the paragraph above mentioned should be dealt with 
exactly as though the snits in which Judge Lee made the order to 
retain this amount had never been brought, and it should be added 
to the $1,587.28, about which there is no controversy. 

T am enclosing- you herewith all papers in the ease. 

August 14, 1909. 

Respectfully submitted, 
H. \V. BYERS, 

Attorney General of Iowa. 

MR. \Y. R. BoYD, President Finance Committee, 
I mea State Boa1·cl of Ecl11cation. 
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ExECUTIVE COl:NCJL-CLERic_uJ HEicP.-Council may pay for steno
graphic and elerical help out of approp1·iation. 

SIR: I am in receipt of your communieation of the 17th instant 
requesting an opinion as to the authority of the executive council, 
under section 30 of chapter 241, acts of the thirty-third general 
assembly, to pay for extra stenographic assistance and other cler
ical work neeessarily incident to the duties of the executive conncil, 
and for \\"jJieh no other JWOYision is made. 

It is my opinion that seetion 30 aforesaid clearly covers such 
item,: of expenR<'. and that it would therefore be legal for the 
cxec11t iY<' eomwil to and it elaims :for thr cost of such services. 

August 23. 1909. 
HoN. A. H. DAvisoN, 

Respectfully, 
H. w. BYERS, 

Attorney General of Iown. 

Secrelm-y Excc1dive Council. 

STATE ENTO:\!()LOGrsT-As~~JS'nK·rs---EXPIDNSEs I'~'>ID.-Expense of 
postag<.· and printing should be paid out of fund appropriated 
for mnintrnance of drpartment. 

Sm: I ;;m in rPceipt of yonr communication of the 17th instant 
advisi11g: that the state entomologist has presented bills for postag0 
and printing incmrc<l in ihn ch-whilt'gc of the duties of his office, 
and al~o hills for assiRtnnts o;· ckpnties appointed pursuant to the 
provi'lionR of dwpte1· 16-f, title 12. s11pplcment to tlw code, Ul07. 

Yon request an opinion as to whether the executive eu1mc·il may 
lawfully :wdit these bill:-; and pny the same ont of the fnnds ap
propriated for this clcpartnwnt. 

Scrtion 2G75-a!il of the eode supplement seems to place a lim
itation upon tlw e~:pcnses 11·hie11 nrc to he incurred by the state 
entomologist, hut it is a eardinal principle of statntol'y construc
tion that tlw whole ehaptc~t· relating to a particnlar qncstion or 
su bjec~t matter shall be constrned together. 

Construing chapter 16-f of the code supplement as a whole, 
the objects to bf' attained b~- the passage of this act and also clwpte1· 
246 acts of the thirty-third general assembly, I am of the opiniou 
that the items detailed by yon arc proper items of expense to be 
audited and allmYed h:v the execntivc council out of the fund ap
propriated for this department. 

August 24, 1909. 
HoN. A. H. DAVISON. 

Respectfully, 
H. w. BYERS, 

Attorney Geneml of Iowa. 

Scc1·etary Exec1divc C01mcil. 
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0PTO-'.\IETRY-PRACTICE OF BY PHYSICIAN-WHO ENTITLED TO CEH

TIFICATE.-Any person whether a practicing physician or not 

who furnishes proof of time of practice, residence, etc., is en

titled to a certificate exempting him from examination. 

SIR: I am in receipt of your communication of the 23d instant 
requesting an opinion as to whether a regularly licensed physician 
holding a certificate· from the Iowa state board of medical exam
iners authorizing him to practice in this state, who makes appli
cation in due form and in the time specified in chapter 167 acts of 
the thirty-third general assembly to the board of optometry and 
fumishcs satisfactory proof to such board that he is a bona fide 
resident of Iowa, and has continuously engaged in the practic() 
of optometry for more than five years prior to the passage of chap
ter 167 aforesaid, is entitled to a license to practice optometry in 
this state and a certificate of exemption from examination. 

Chapter 167 acts of the thirty-third general assembly provides 
that any person who is a bona fide resident of Iowa who shall have 
continuously engaged in the practice of optometry for more than 
five years in the state prior to the passage of this act shall (upon 
submitting- proof of same) be entitled to receive from said board 
::: license to practice and a certificate of exemption from examin
ation. 

It is further provided in said act that "every person entitled 
to a certificate of exemption from examination as herein provided 
must make application therefor and present the evidence to en
title him thereto on or before six months after the passage of this 
act. or he ~Shall be deemed to have waived his right to such cer
tificate." 

It is my opinion that any person of good moral character who 
mal\es application for a license to practice optom(~try and a certif
icate of exrmption from examination is entitled to receive the 
same, provided he can furnish to the board of optometry satisfac
tory evidence that he is a bona fide resident of this state, and that 
he has continuously engaged in the practice of optometry for 
more than five years in this state prior to the passage of chapte1' 
167 acts of the thirty-third general assembly. 

These are the only requirements of the act, and the fact that 
the applicant for a license and a certificate of exemption from ex
.amination is a regular practicing physi~ian, or has some other· 
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profession does not in any manner affect the situation or add to or 
take from the requirements of the act. 

I return you herewith enclosures. 

August 26, 1909. 
DR. LOUIS A. THOMAS, 

Respectfully, 
H. \V. BYERS, 

Attorney Gene1·al of Iowa. 

Secretary State Board of Health. 

PHARMACY CoMMISSION-SECRETARY AND TREASURER-OFFICE

~1EMBER OF GENERAL AssEMBLY-RIGHT TO HoLD OTHER OF

FICE-ST"\TE 0Fl•'ICL\L--APPROV.\L OF BONDS BY COYEHXOR.

The office of secretary and treasurer of Pharmacy Commission 
is a "lucrative office" under section 22 of article III of State 
Constitution, and a person cannot hold that office and be a 
member of the legislature. Deputy game ·wardens are state 
officers and their bonds are approved by governor. 

SIR: I am in receipt Iff a communication from your secretary 
m which he says: 

''I am directed by the governor to state, that we have on 
file in our office the resignation of Ed. J. Moore as member 
of the legislature from the 18th Representative District, should 
it be necessary for him to resign in order to accept the po
sition of secretary and treasurer of the pharmacy commission. 

"\Nill you kindly advise us upon this point. 
''I have also a matter relating to the approval of bonds 

of the deputy fish and game wardens under the new fish and 
game law. 

''Does the approval of these bonds rest with the Governor?'' 
In response thereto I submit the following: 
First. Section 22 of article III of the constitution provides: 

"No person holding any lucrative office under the United 
States. or this state, or any other power, shall be eligible to 
hold a seat in the general assembly. But offices in the militia, 
to which there is attached no annual salary, or the office of 
justice of the peace, or postmaster, whose compensation doea 
not exceed one hundred dollars per annum, or notary public, 
shall not be deemed lucrative." 
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The office of secretary and treasurer of the pharmacy commission 
is now an office within the meaning of this section and is also a 
lucrative one, but there is nothing in the section that would in 
any manner disqualify 1\Tr. Moore or prevent his accepting the 
position; his arceptance, however, would make it impossible for 
him to hold a seat in the general assembly while filling the position 
of secretary and treasurer of the pharmacy commission; in other 
words, if the general assembly was to convene next week Mr. 
Moore ·would be compelled to either resign his office as secretary 
and treasurer or lose his seat in the general assembly. 

Second. Section 2 of chapter 75, acts of the thirty-third general 
assembly provides, among other things. that bonds given by stat3 
and district officPrs shall be approved by the governor. 

Section 9 of chapter 153, acts of the thirty-third general assem
bly provides, among other thing·s. that all deputy fish and game 
wardens shall give bonds conditioned for the faithful performance 
of their clnty in snch amount as may be fixed by the state executive 
council. 

Deputy wardens arc state officers within the meaning of section 
2 of chapter 75, above referred to, hence under these provisions 
the executive council fixes the amount .of the bond required of 
deputy fish and game wardens, but the approval of bonds is to be 
by the governor, as provided in section 2 of chapter 75. 

A ngnst :w. 1 ~)09. 
HoN. B. F. CARROLr., 

Governor of Iowa. 

Respectfully, 
H. w. BYERS, 

Attorney General of Iowa. 

DRAINAGE, \VATER\V.\YS .\ND CoxsERVATIOK Co;vr;vnssroN-ExPENSE 

OF J\IEMBERS.-Expenses of members of commission should be 
allmYed and paid out of appropriation. 

GENTLEMEN: I am in receipt of communication from your sec
retary n:qnesting- a writtt>n opinion as to \Yhether or not ehapter 
249 acts of the thirty-third general assembly provides for the pay
ment of expenses of members of the state drainage, waterways and 
conservation commission. 

In response thereto I have to say that IYhile the act is not as 
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specific as it might be with reference to the expenses of the mem
bers of th~ commission there is enough in it to justify the con
clusion that it was not the intention of the legislature to require 
the commission to not only give their time to the work without 
compensation, but in addition thereto to pay their own expenses. 

Section 4 nmong other things requires the secretary to submit 
to the anditor of state itemized account of the expenses and sal
ary of his assistants "in the same manner as directed for mem
bers of the commission." 

Section 5 makes an appropriation of twenty-five hundred 
($2500.00) dollars per annum for the rmrpose of carrying into 
effect the provisions of the act. 

Under these provisions, and the general terms of the ·whole act. 
I am of the opinion that the expenses of the members of said 
ccmmission may properly be allowed and paid out of the appro
priation covered by section 5 of the act. 

Respertfl~lly, 

H. W. BYERS, 
Attorney General of Iowa. 

September 16, 1909. 
To ·"~II: Hoxcm,\ELE EXECt:'I'IVE Cm~:,ciL. 

of the State of Iowa. 

INSURANCE-AL:TOl\IOBILE ACCIDEN'l' INSURANCE-EMPLOYERS' LL\
BILITY INSUR.\.NCE.-Insurance indemnifying automobile owners 
against judgments for damages for irtjuries by assured's auto
mobile cannot be written under the general accident clause of 
subdivision 5, section 1709 of the code unless the assured comes 
within the term ''employer.'' 

SIR: On July 23d you forwarded to this department a com
munication in which among other things you say: 

"Subdivision 5 of Section 1709, Code of Iowa. authorizes the 
writing of fonr branches of insurance, viz.: 

(a) Health. 
(b) 
(c) 
(d) 

Personal injury or death by accident. 
Loss through accidental discharge of sprinklers. 
Liability of employers for acts of employes. 

"This latter clama~, known as 'Employers' Liability r nsnnmce, 
as arnPnded from time to time, reads as follows : 
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"Insure employers against loss in consequence of a<·C'idents or 
casu,alties of nny kind to employes or other persons, or to property 
resulting from nny net of an employe, or any accident or casualty 
tv persons or property, or both, occurring in or connected "·ith the 
transaction of their business, or from the operation of any machin
ery connected therewith. 

''Certain easnalty insurnnc<~ companies anthorized to \Yrite in
surance in this state under subdivision 5, have sought under cover 
of the employers' liability clause (d) to "-rite policy contracts in
demnifyin;:;· the myner of an automobile agninst loss by any judg
ment of common law or statutory liability, for damages sustained 
by the' person or property of others through the operation of the 
assured's automobile. 

''The qnestion \Yhieh 1re desire to snl1mit for yonr <·onsideration 
and official opinion is, is the 1uiting of snell an insnram·<~ eontraet 
warranted by the pr-ovisions governing employers' lin hility Insur
ance as contemplated by said subsection 5? 

* * * * * * * * * * * * 
''In refusing to admit sueh indemnity policies, tlw d<•partment 

has been guided lill·g·ely b,\- de<·ision of Attorney General l\Inllan, 
Report Attorney (J rncral, 190fi, page 204, same, page Hi2." · 

In response tbcr<'to I submit the following: 
General Mullan in his opinion at page 162 of his report for 1906, 

says: 
''Section 1700 of the Code, as amended by the acts of the twen

ty-eighth and twenty-ninth general assemblies, specifically names 
and describrs all of the casualties, contingent events and risks 
against which incorporated companies may insure. The legisla
ture, having thus specifically defined the character of risl's ngainst 
which rompanies may write insurance, has thereby, under the well 
known maxim of law: ':Expressio unius est cxclusio alterius,' with
held from such company the right to insure against casualties, con
tingent rvents and risks not specified in the section referred to. 
That is, insurance co:rppanics organized under the laws of this state 
arc permitted to insnre only against the casualties, contingent 
events and risks named in section 1700 of the Code.'' 

The section here referred to has been amended since General Mul
lan 's opinion was written, but there is nothing in any of the amend
ments that would in any respect modify or change the rule as thus 
expressed by him; hence, the authority to write the kind of risks 
referred to in your letter, if it exists at all, must be found in some 
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of the provisions of section 1709 of the 1907 Supplement to the 
Code. 

Subdivision 5 of that section, in so far as it is material to the 
qurstions involved in your inquiry, reads: 

"Insnre ihe hralth of persons and against personal injuries, dis
ablement or death resnlting from traveling or general accidents by 
land or water, ·::, ~,, ''' and insure employers against loss in 
consequrncc of acljdents or casualties of any kind to employes or 
·ether persons, or to property resulting from any act of an employe, 
or any accident or casualty to persons. or property or both, oc
curring in or connected with the transaction of their business, or 
from the operation of any machinery connected therewith." 

'l'he two branches of insurance provided for in this section in
volved in <! 1·ight decision of the question raised by your inquiry 
are, (a) accident insurance, (b) liability insurance. 

It is claimed by the representatives of the companies desiring to 
write so-called automobile insurance: 

First. That such insurance is authorized and covered by the 
provision permitting insurance against personal injury or death by 
general accident. 

~econd. If this be not true that then such insurance may be 
viTitten under thr so-called employers' liability insurance clause. 

In support of the first proposition the case of Employees' Lia
bility Assuranre Corporation vs. :;\[errill, Insurance Commissioner 
C•f :\Iassachusetts. 29 N. E. Ci26, is cited. 

If the arciclent and liability insurance lavvs of Iowa and Massa
chusetts were exactly similar, then the authority cited would not 
only be persuasive but would support a ruling in favor of the in
surance companies' conten~ion. A careful reading, however, of 
the l\Iassnchusetts case will convince the reader that that court 
in order to meet the changing demands of society, and the new 
instrumentalities and conveniences of trade and commerce adopted 
a definition of accident insurance entirely new, and one which is 
hardly. justified by the language of the Massachusetts statute. 

_At ally ratr, our leg·is1atnre, in so far at least as insurance against 
personal injury or death is concerned, has defined liability insur
ance, and limited it to the so-called employers' liability; in other 
vvords, by separating accident insurance into two separate and dis
tinct branches, the one covering what has always been known as 
purely accident insurance, and the other branch liability insur-
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ance, it has in effect, in view of the other provisions of the statute, 
limited liubility iES<in·net• iu :;,c s.:-.ai!;'d emplo;nT;.;' liuhility 
clau~e in cmbdivision :) of section 1709. 

In view of the earnestness with 1rhich the representatives of the 
scn-ral eompnnit•s interested have presented their (:ase, ~re have 
gin'n to this opinion a gTeat deal of time and invest~~atioa hut 
have been unablr to satisfy onrselns that liability insuranee eould 
be '.nit',cn in this sta!t' under the g·em·ral accident clause of sub
division .) above referred to. 

It is suggested that to hold otherwise 1rill be a great hardship 
to nntomohile owm~rs in this state. \Ve are unable to see any 
n:l';· grent importance in the suggestion for the reason that under 
<\ lilwn:l ew1::;tnwtiun t;f tht• employ;·rs' liabilit;-.· ('1m:sc (cmd the 

dame should have a liberal construction) the automobile mrner 
may be indemnified agninst almost every possihl(~ liability cxer.pt 
in the ease (,f (~eeit1cnts oeenrring· \rhi!e l}H~ O\\'ner i~ opel (tiing his 
machine for pleasure; in all "uch cases, as the law now stands, the 
O\Yner of the machine mnst cnny his own risk and protect himself 
ng·ttinst loss 1;~.' tla• t'Xl'l ei~:t• <)f <·<ll\' mHi c;mtion in operdi11g his 
11tachine. To requir<' this eannot be said to hl' a hardship. th:~ 

safety of the pu1Jlie. in its use of the streets and highways demands 
11pon 1 he pn rt of tlw c1Iiver of an automobile the highest degree 
c,f cnre and caution, and it is only when injury results fmm the 
laek of ;;udl e.ar<' and cnution that liahility follows. 

Olll· (·:mdusion. 1 here fore, is that casualty insnrancc companirs 
may makE' fllWh immnmer t~ontraets as ~-on refer to in yo111· letter 
only in (·ascs where thP person ~rcking snell insurance eomes within 
til(' it•; m '' cn1 ployer" as n~:wd in tb• so-c•1 E:·d empl()yer.~' 1 iability 

clm1sr~ and in determining this <[Ucst~on the broadest ancl mo-;t 
libtTal eon:-;trudion Flbould ]Je put upon the tprm '' employtT. '' 

Respedfnlly. 

Octoht~r 12, 1!109. 
lTol'> .. JoHx L. BLEAKLY, 

.1uditor of State. 

H. IV. BYEI~S. 
A ltorncy Ocncral of loll'a_ 
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BoARD m· Eouc.\TION-FINANCE CoMMITTEE-ENTITLED TO TRAv
ELING ExPENSES.-(See also opinion dated March 3, 1910.) 

GENTLEMEN: I am in receipt of your secretary's communication 
of the 11th instant, in which he says: 

''I am directed by the executive council to request of yon 
your opinion as to whether the members of the finance com
mittee of the Iowa state educational board would, under the 
provisions of chapter 170, acts of the thirty-third general as
sembly, be authorized to charge expenses incurred in traveling 
to and from their homes and whether their living expenses in 
the city of Des Moines are to be included as traveling expenses. 
Your attention is called to the fact that section 8 of the act 
provides for the furnishing of the members of the finance com
mittee of offices which seems to be practically as the offices oi 
the board of control and state officers which are furnished by 
law. 

"This finanee committee has filed claims fo1· living expenses 
while in the city of Des Moines which are not paid for mem
bers of the board of control or other state officers. Under the 
provisions of the last two sentences of section 11, the tdvel
ing expense of members of the finance committee seems to be 
covered by statutory provision. The members of this commit
tee are charging traveling expense to and from their homes 
which are not at the location of state institutions under their 
control. 

''Your opinion is desired as to whether the provision:.; of the 
statute are broad enough to warrant the executive council in 
auditing claims for such expense. The executive council having 
before it claims covering such items requests that you give this 
matter your earliest convenient attention.'' 

In response thereto I submit the following: 
Section 6 of the Act in question is as follows : 

"The said board of education shall appoint a finance com
mittee of three from outside of its membership, and shall desig
nate one of such committee as president and one as secretary_ 
The secretary of this committee shall also act as secretary of 
the board of education and shall keep a record of the proceed
ings of the board and of the committee and carefully pre
serve all their books and papers. All acts of the board relat
ing to the management, purchase, disposition, or use of lands 
.or other property of said educational institutions shall be en-

7 
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tercel of record, and shall show who are p_resent and how each 
member voted upon each proposition when a roll call is de
manded. He shall do and perform such other duties as ma:;; 
be required of him by la"· or the rules and regulations of said 
hoard. Not more than hvo members of this committee shaH 
be of the same political party, and its members shall hold of
fice for a term of three years unless sooner removed by a vote 
of two-thirds of the members of the state board of education.'' 

.Section 8 provides for an office at the seat of government, and ,s 
as follows: 

''The board and the finance committee shall be provided by 
the executive council with suitably furnished offices, at the 
seat of government, and shall be also furnished with all nec
essary books, blanks, stationery, printing, postage, stamps and 
such other office supplies as arc furnished other state officers.'' 

The compensation and expenses of the board and the finm1ce com
mittee arc covered by Section 11, which provides as follows: 

''Each member of the board shall be allo•ved seven dollars 
for each day that he is actually and necessarily engaged in the 
performance of official duties, not exceeding sixty clays in any 
one year, and mileage at the rate of two cents per mile, by the 
nearest traveled and practicable route, in going from his home, 
to the different institutions, or to other places, and in return
ing to his home when on official business. Members of the 
finance committee shall devote their entire time to the work oE 
said institutions and shall receive a salary of three thousand 
five hundred dollars, ($3,500), a year. The members of the 
finance committee and other employes shall be entitled to the 
necessary traveling expenses by the nearest traveled and prac
ticable route, incurred in visiting the different institutions, or 
other places in the state, and returning therefrom when on offi
cial business.'' 

From these provisions, •vhen considered with the entire act, I 
am convinced that it •vas contemplated by the legislature that the 
members of the finance committee would have their headquarters 
in the office at the seat of government, and that when not occu, 
pied in visiting the educational institutions covered by the act they 
would be engaged in the work of the department in the office at 
Des l\Ioines, and it is my opinion that the members of the finance 
committee are only entitled to traveling expenses, which, of course, 
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would include hotel bills, when visiting the different institutiom 
and other places in the state on official business. 

R r~;pectfully, 

October 13, 1909. 

H. w. BYERS, 
Attorney Genm·al of Iotca. 

To TIIE Ho~OR\BLE ExECUTIVE CoeNcrL, 
of the State of Iowa. 

INSURANCE-BANK DEPOSITS.-Insurance covering the ''safe-keep
ing" of moneys, stocks and bonds is lawful. 

SIR: I am in receipt of your communication submitting pro
posed articles of incorporation of the Iowa Bank Deposit Insurance 
Company, whose object is defined by its articles to be ''to insure 
the safe-keeping of books, papers, moneys, stocks, bonds and all 
other personal property belonging to persons, firms and corpora
tions and deposited "·ith state, national and private banks and 
trust companies and to receive them on deposit,'' with the provi
sion in said articles that no policy shall be issued until such bank 
or trust company has been examined by the company's examiner 
and the same approved. 

You request an opinion as to whether such insurance is author
i;:ed under the provisions of paragraph three of section l709 sup
plement to the code 1907. 

After careful consideration, I am of the opinion that such in
S1<rance is fairly covered by the language of said section, that the 
same is not against public policy and is, therefore, lawful. 

In a former opinion given by this department, it was held that 
a company could not be lawfully organized for the purpose of in
suring individual depositors against losses by reason of bank fail
ures. That opinion rested upon the proposition that the money of 
the depositor, when placed in the bank, became the property of the 
bank and hence, the individual depositor had no insurable interest 
in such deposit. 

The further reason for such holding ,yas that to authorize such 
insurance would tend to unsettle business and be against public pol
icy for the reason that the volume of insurance written would de
pend upon the suspicion and distrust which the company would be 
able to create in the individual depositor. 
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These objections are obviated by the plan now under consider
ation, the insurance being taken by the bank and not by the de
positor. 

The further objection usually urged against the insuring of bank 
deposits that it compels the solvent, careful banking institutions 
to pay the losses of the careless and insolvent institutions does not 
obtain in this case for the reason that each bank is to be carefull~
examined before its risk is· taken by the company and for the 
further reason that the insurance is voluntary on the part of the 
bank and is not made compulsory by statutory enactment. 

Respectfully submitted, 

October 27. 1909. 
HoN .• JoHN r.~. BLEAKIN, 

A~udito1· of State. 

H. w. BYERS, 
Attorney General of loum. 

HoG CHOLERA SERUM-EsTABLISHMENT o:F LABORATORY TO MANU
J~AcTURE-CITY ORDINANCES GovERNING.-Where such labor
atory is established a considerable distance from dwellings and 
kept sanitary there would be no violation of ordinances. 

Sm.-I am in receipt of your communication of the 27th inst., 
(lnclosing plat of leased premises upon which it is proposed to es
tablish laboratory and other necessary equipment for the mann
facture of hog cholera serum pursuant to the provisions of chapter 
151, acts of the thirty-third general assembly. 

Yon advise that the land while lying within the incorporated 
limits of Des Moines, has heretofore been used for farm purposes 
and that the buildings would be established a considerable distance 
from any dwelling house or the property of another. You request 
an opinion as to whether the establishment of this laboratory would 
be in violation of the ordinances of the city of Des Moines. 

It is my opinion that if the laboratory is established at the place 
iudicatf)d hy you in your plat and if the same is thereafter con
ducted in a c11reful and sanitary manner, it will not be in violation 
of any oruinanct> of the city of Des Moines. 

Respectfully, 

October 29, 1909. 
DR. PAUL 0. KOTO, 

State Veterinary Surgeon. 

H. w. BYERS, 
Attorney General of Iowa. 
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HuNTERS' JJICENSE FuND-FISH AND GAME-UsE OF J<'uNo.-The 

fish and game fund may be used to repair a dam in a lake to 
prevBnt escape of fish and to provide shelter for persons caring 
for dam. 

GENTLEMEK.-I am in receipt of the communication of your sec
retary of date October 29, 1909, in which he says: 

"I am directed by the exeeutive council to request your 
opinion, in writing, as to whether under the provisions of sec
tion 7, chapter 154, acts of the thirty-third general assembly, 
the executive council would be authorized to audit accounts for 
the expense of erecting a small house, which would accommo
date an employe of the state acting as deputy game warden, 
at the outlet of Okoboji lake and for the expense of keeping 
in repair the dam at said outlet and the removing of moss and 

. othm· obstnlctions that ma~- gather upon scr-een placed across 
said. outlet to prevent the escaping of fish. 

"It has bs<'n represented to the executive council that the 
dam at said outlet has repeatedly been blown out by violator.> 
of the law; that there is no place for the deputy game warden 
to live near said outlet; that the presence of some person at the 
outlet a considerable part of the time is necessary to protect 
the dam; th;lt to prevent the fish escaping from the lake it is 
necessary to' maintain a screen over said dam; that to place a 
screen across said outlet without arrangements for having thr~ 
sam<? kept clean of moss and other obstn1ciions would re
sult in holding back the water until the same would flow over 

• the screen allowing the fish to escape and also holding back the 
water so as to raise the water above the high water mark upon 
the lauds of abutting property owners, contrary to law; that 
there seems no way to accomplish the ends sought except fo,. 
the state to provide a small building for the residence of a 
deputy game warden to perform such service. 

The Okoboji Protective Association has at its own expense, 
following the refusal of the board of supervisors of Dickinson 
eounty, to comply with the provisions of chapter 258, acts of 
the thirty-third general assembly, erected at the outlet of Oko
boji lake a substantial dam and has paid the entire cost of saill 
dam except the sum of one hundred sixty-five and 20-100 
($165.20) dollars, which the game warden of the state is will
ing tn certify as expenses under the provisirm of the statute 
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first above cited, if the law authorizes the same. Does the law 
authorize this ? '' 

In response thereto I have to say that section 5, chapter 154, acts 
of the thirty-third general assembly, provides: 

''An applicant for a license shall fill out an authorized ap
plication blar1k and subscribe and swear to it before the county 
auditor, or a notary or justice of the peace. Before the license 
is issued, the applicant, if a resident of the state of Iowa, shall 
pay the county auditor the sum of one dollar ($1.00) as a li
cense fee, and if a non-resident of the state of Iowa, shall pa:r 
him the sum of ten dollars ($10.00) as a license fee. These 
fees the county auditor shall pay at the end of each month to 
the state treasurer, who shall place them to the credit of a funJ 
known as the fish and game protection fund.'' 

Section 7 of t"\le same act makes provision as follows : 
''The state fish and game protection fund shall be used for 

the payment of the expenditures made necessary under the 
provisions of section 2539 of the code, for the trav~ling, con
tingent and office expenses of the warden; for deputy wardens' 
salaries and expenses; for the protection and propagation of 
fish and game; for fathering and distributing fish in the pub
lic waters of the state; for the care and p'reservation of the 
lakes of the state; for the expenditures made necessary under 
the operation or enforcement of this statute or any other laws 
enacted, affecting the fish and game service; and shall be paid 
out only on verified vouchers approved by the executive coun
cil.'' 

These provisions, when considered with the general fish and game 
laws of the state, make both the items referred to by your secretar.v
a legitimate and proper charge against the fund collected under 
suid chapter 154, and your body has ample authority to audit and 
approve expense bills covering the items referred to. 

Respectfully, 

November 2. 1909. 

H. w. BYERS, 

Attorney General of Iowa. 

To THE HoNORABLE ExECUTIVE CouNCIL, 

of the State of I ow11. 
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RAILROAD RATES.-Railroads having two routes between given 
points may charge transportation rates for shorter route to pa
trons traveling the longer route. 

GENTLEMEN: I am in receipt of a communication from your sec
retary of date November 9th, in which he says: 

''A question has arisen before this board upon which they 
desire your opinion. A railway company has two lines of rail
road between two given points. By one line the distance is 
101 miles. By the other line the distance is 110 miles. Recent
ly the routing of some of the trains has been changed to the 
longer line. This was done, as is alleged by the railway com
pany, for the better accommodation of the traveling public and 
quicker service. People arc complaining that the trains they 
desire to take now are run by the longer route for which they 
are required to pay extra mileage. The question upon whici1 
the board desires your opinion is this: Can the railway com
pany make the charge for passenger and freight service by its 
longer line between two points the same as by its shorter line 
between the same points without violating the Iowa ~tatute ~ '' 

In response thereto I have to say, if there is nothing else in
volved in your question except the charge between two points served 
by a given railway company, assuming, of course, that the rate 
charged for transportation over the shorter line does not exceed 
the legal charge for the distance covered, I know of nothing in the 
law of this state that would prevent the carrier from charging the 
same rate over its longer line between the same points. 

Respectfully, 

November 13, 1909. 

H. w. BYERS, 
Attorney General of Iowa. 

To THE BoARD oF RuLRO.\D Co:vrl\nssroNERS. 

MINERs-EscAPE SIIAFT.-The law makes it mandatory upon mine 
operators to furnish means of ingress and egress to employees 
at all times. 

SIR: I am in receipt of your communication of the 6th instant 
advising that some of the mines of the state are equipped with 
hoisting apparatus at the escape shaft instead of stairs, and in such 
cases the hoisting appliance is only ready for use at certain times 
of the day. You therefore s:ubmit the following question: 
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Has the mining company the right to determine arbitrarily the 
time the escape shaft shall be utilized as an outlet to the employees 
of the mine, or must this escape shaft be ready at all times for in
gress and egress to the employees while the mine is in operation f 

Section 2486 of the code provides in part as follows: 

''The owner or person in charge of any mine operated by 
shaft, or one having a slope or drift opening in which five or 
more men are employed, shall construct and maintain at least 
two distinct openings for each seam of coal worked, which in 
shaft mines shall be separated by natural strata of not less 
than one hundred feet in breadth and in slope or drift mines 
not less than fifty feet in breadth, through which ingress and 
egress at all times shall be unobstructed to the employees, and 
in slope or drift mines shall be provided with safe and avail
able traveling ways; all traveling ways and escapes to be kept 
free from water and falls of roof. All escape shafts not pro
vided with hoisting appliances as hereinafter provided shall 
have stairs at an angle of not more than sixty degrees in de· 
scent, kept in safe condition, with proper landings at easy and 
convenient distances apart. He shall provide all air shafts 
where fans are used with working fans for ventilation, and 
those used for escapes with suitable appliances for hoisting 
underground workmen, at all times ready for use while the 
men are at labor, and no combustible material shall be allowed 
to be or remain between any escape shaft and hoisting shaft, 
save as it may be absolutely necessary in the operation of the 
mine.'' 

In my opinion this section, properly construed, makes it manda
tory upon the mine operators to furnish a means of ingress and 
egress at all times to the employees while the mine is in operation. 

Respectfully, 

·November 23, 1909. 

MR. EDWARD SWEENEY, 

State Mine Inspector. 

H. w. BYERS, 

Attm·ney General of lotVfl. 
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Scnom~s-AuniORITY OF' BoARD TO Fix DAYS OF ATTENDANCE FOR 

PuPILS.-A school board does not have authority to arbitrarily 
require pupils to attend school on Saturday instead of Monday. 

SIR: I am in receipt of your communication of the lfith instant 
i11 which you state that a school board by resolution has declared. 
that Tuesday, vVednesday, Thursday, Friday and Saturday should 
be and constitute the school days of each week in all the schools 
under its jurisdiction, and therefore submit the following question: 

Has the school board the right to declare these days as the 
days upon which the schools under its jurisdiction shall be main
tained; if so, can the board enforce the provisions of sections 
2823-a to 2823-h against those who obsereve Saturday rather than 
Sunday as the day of worship. 

The statute does not specifically name the days upon which 
schools shall be held. In a number of places, however, it states 
that school shall be held during five days each week. 

It has been the universal custom in our public schools, es
pecially in all departments up to and including the high school, 
to hold school for five consecutive days each week commencing 
with Monday. 

If a school board is authorized to designate that schools shaH 
bP permanently held upon Saturday, instead of some other secu
lar day of the week, it would result in a permanent discrimination 
against persons who observe Saturday as the day of worship. If 
the board may arbitrarily designate that all schools under its jul'·· 
isdictwn shall be permanently held on Tuesday, vVednesday, Thurs
day, Friday and Saturday, it may also designate Monday, 'Tues
day, vVednesday, Friday and Saturday, thereby having a.vacation 
in the middle of the sch6ol week; or make any other arbitrary ar
rangement so long as school is held upon five secular days of each 
week. 

This being true, I am of the opinion that it is not within the 
power of a school board to arbitrarily designate different days upon 
which school shall be permanently held in the schools under its 
jurisdiction. 

I am of the opinion, however, that it would be entirely lawful 
and proper for a school board to designate any five secular days 
in the week as the days upon which school shall be held in case of 
emergency, temporary in its nature, or in the event that special 
circumstances or contingencies arise making it advisable so to do. 
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The board would clearly have no authority to compel any person 
to attend school upon Saturday who observes such day as a day 
of worship. 

November 24, 1909. 
lioN. JoHN ] 1

• RrGGS, 

Respectfully submitted, 
H. -vv. BYERs, 

Attorney Oeneral of Iowa. 

Superintendent of Public Instruction. 

TELEPHONE CmiP.\NY-.ASSESSMENT OF PROPER'L'Y.-vVhere a build
ing is not ·used exclusively for telephone business but par
tia1ly leased for other purposes it should be assessed same as 
other property. 

Sm: I am in receipt of yonr communication of the 16th instant 
enclosing correspondence of ,J. G. Holmes relative to the assess
ment for taxation of a certain building- owned by a telephone com
pany, and requesting an opinion as to whether said building 
should be assessed as property used for telephone purposes ex
clusively by said company, or whether said assessment is governed 
by the provisions of section 1330-e code supplement 1907. 

Section 1330-e provides as follows: 
''Land, lots and other real estate and personal property be

longing to any telegraph company or telephone company not 
used exclusively in its telegraph or telephone business shall be 
subject to assessment and taxation on the same basis as othe;
property of individuals in the several rounties "·here sit
uated." 

In view of the provisions of this section, the only question for 
determination is whether the bnilding in question is actually used 
exclusively for the telephone business. 

It appears that two families live in the upper story of the build
ing; that the foreman of the telephone company occupies rooms 
in the building for living purposes in order to be in easy access 
to his work; but that the remaining rooms used for living purposes 
are leased to an ordinary tenant vvho has no connection with the 
telephone company or its business. 

In my opinion the leasing of a building to a person for hir~ 
who is not in the employ of the telephone company and who has no 
connection therewith, negatives the idea that the same is used ex-
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elusively for telephone business, and therefore, the assssment uf 
said building so long as it is not used exclusively for telephone 
business should be governed by the provisions of section 1330·-~ 

supplement to the code•, 1907. 
This is clearly the doctrine announced by our supreme com t 

in the case of Chicago, Burlington & Quincy Rail·way Company v 
Rhein, 135 Io·wa, 404. 

I return here"·ith the correspondence. 

December 24, 1909. 
HON. A. H. DAVISON. 

Yours very truly, 
n. -vv. BYERs, 

Attorney General of Iowa. 

SccntaJ·y E:rccutive Comtcil. 

Ixi'.\KE P.\.Tmwr:-;~LU.B!LI'l'Y OF Col'Yn· Co~DiiTTJNG P.\TfENTS 

\\'nERE TrrEm LEGM, HESIDENCE ];.; Ix .:\xoTIIER CoL·x'l'Y.~ 

Counties eommittinp; a patient should pay expense of eommit
ment. eare. et<'., and colleet amount from eollnty of patient's 
residen<'e. 

Sm: I am in receipt of your communil·ation of the 27th in
stant requesting an opinion as to the duty devolving upon a county 
committing an insane person to the state hosiptal for the insane 
to pay the expenses incurred in the investigation and commitment, 
including the cost of care of the patient in the state hospital, in 
the event that the legal settlement of the patient is fonnd to be 
in another county. 

In my opinion the county commiting an insane patient, where 
the patient's legal settlement is in another county, should pay the 
expenses of investigation and commitment of the patient, includ
ing the care of such patient in the hospital, in the first instance, 
2nd then proc0ecl as by law prescribed to recover from the county 
where such insane pati0nt has a leg·al settlement, the amount ex
pended by the county in making the commitment. 

December 29, 1909. 
HoN. JoHN L. BLEAKr,Y, 

Respectfully submitted, 
II. w. BYERS, 

Attpn1ey General of Iou·a. 

A 11clitm· of State. 
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SHORT COURSE-RIGHT TO RECEIVE STATUTORY AMOUNT FROM 

STATE TREASURY.-By complying with all the provisions 'Jf 
~~hapter 109, acts of the thirty-third general assembly, a "short 
course" is entitled to $75.00 in addition to the appropriatio11 
of $200.00. 

SIR: I am in receipt of your communication of the 7th instant 
requesting an opinion as to whether you as auditor ''will be justi
fied in issuing warrant on request of the citizen,; of auy county 
holding a 'short course' where the officers of said 'sh01·t course' 
hold they arc entitled to forty per cent of thr amount paid by 
them in premiums and limited at $200 plus the $75 as provided in 
section 1675 supplement to the code, 1907.'' 

Whenever one hundred citizens of any county in the state that 
does not have a county or district fair receiving state aid shall 
organize what is known as a ''short course'' in the manner pre
scribed by section 1, chapter 109, acts of the thirty-third general 
assembly, and shall thereafter comply with all of the conditions 
of said section, said "short course" is entitled to receive from tht) 
state treasurer a sum equal to forty per cent of the amount paid 
in premiums, but not to exceed the sum of $200. In any county 
not holding a regnlar farmers' institute where a ''short course'' 
is held, the said ''short course'' may, in addition to the sum here
tofore mentioned, receive the sum of $75 as specified in section 1675 
supplement to the code, 1907, by complying with all of the pro
visions of rhapter 109, acts of the thirty-third general assembly. 

January 11, 1910. 
liON .• J. T.~. BLEAKLY, 

.!htdito1· of State. 

Respectfully, 
H. w. BYERS, 

Attorney General of Ion·a. 

REPORT OF EMPLOYEES.-Institutions under board of control not 
required to report under sections 2474 and 2475 of code· 

GENTLEMEN: I am in receipt of your letter of the lC'th instant 
in which yon say : 

'' l\Iax E. -Witte, superintendent of the Clarimh state hos
pital at Clarinda, Iowa, has sent us a blank 1ecc~iwd by his 
engineer from the commissioner of labor of this state. and 
marked employee's statistician blank This in terms requires a 



REPORT OF ATTORNEY-GENERAL 109 

report under sections 2474 and 2475 of the code_ 
As this is the first request of the kind called to oue atten

tion ;:tnd there are many employes of different classes in the 
state institutions under our control,-heads oE institutions, 
assistants, medical officers, stewards, storekeepers, hookk~epers, 
stenographers, pharmacists, cooks, bakers, attevchmts, nurses, 
cleaners, engineers, electricians, firemen, farmers, farm hands, 
shoemakers, tailors, carpenters, guards, gardners and dairymen, 
we desire your opinion upon the following points: 

1_ Do the sections specified apply to any state institntion un
der our control? 

2_ If tliey do to what classes of employ(~'' do they apply, 
and what are our duties?'' 

In response thereto I have to say, that in my opinion neithc1~ oE 
the sections referred to apply in any respect to any state insti
tution under the control of your board_ 

January 11, 1910. 

Respectfully, 
I-L w_ BYERs-, 

AttMney Geneml of Iowa_ 

To •rHE HoNORABLE BoARD OF CoNTROL 

of State Institutions. · 

TAXE&--lJNPAID TAXES A r~rABILI'l'Y IN L.\TER ASSESSMENT.-Taxes 

beconw a liability on December 31st although not payable until 
the day following, and may be listed among liabilities of an 
insurance company. 

SIR: I am in receipt of your communication of tlw 17th instant 
requesting an opinion as to whether an insurance company ren
dering the usual annual statement to the auditor of state of its 
financial standing at the close of business December 31st, 1909, 
should treat the tax levy of 1909, payable on and after January 
1, 1910, as a liability. 

It is my opinion that the liability for the tax for the year 1909 
being definite and certain on the 31st day of December, 1909, that 
the same should be treated as a liability in the annual statement 
even though it is not payable until the day following, to wit: 
January 1, 1910. 

January 20, 1910. 
HoN. J. L. Br.EAKLY, 

Aw:Pitor of State. 

Respectfully, 
H. w. BYERS, 

Attorney General of Iowa. 
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GOVER~;\IEN'l' BOXDS-PVRCHASE IW R\NKS-DEDUCTION IN '1'.\X

.\TION.-vVhrre bonds are purchased in good faith and nol for 
tlw purpose of avoiding taxation the bonds should he rlecl nded 
from taxable property. 

Sm: I am in receipt of your communication of the lith instant 
ndvising that the rer·on1s of some of the state rmd savings hank; 
operating· nuder the lam.; of Iowa rvveal tlJI' fact that SiH~h b:mks 
dnring the last days of Dr~rember issue c0rtifiratrs of drposit, and 
iri some eHRes. their note:.; to certain indi\·idnals connectefl with 
rwticnd h;mks, or to the bank itsdf located in Chicago, for amounts 
running from one-half to the entire amount of their capital stock: 
that said C'Crtiiicnics or notes arc s0nt to Chicago and the banks 
are f;uppo:,cd to ];e credited on the hooks of the Chica;2:o lnnb;. 
The Chieago bank in turn issues the reeeipt to the Iowa bank to 
the effect iJmt it has on deopsit in Chicago gove1·mnent bonds to 
the amount of the certificate or note, the bonds nevet· heing in tlw 
possession of the hank. These bonds are dt'<1nctcc1 from t!te as~e:.;.;

ment of the Iowa bank. Yon submit the following C[11l~sticms: 

"P£rst. Is it a lrgn l transaction for a state or savings hank 
to borrow money for the pnrpose of lmying i!OVen11nent bonds'! 

'' 8ccmu7. Is it a bona ·fide transaf'tion for n state or savings 
hank to purchase thPse bonds as stated in the ii.rst question 
an<l not rc'cein~ them to hold as an ns~et of the bank? 

''Third. Is it lt'g·al for the said state or savings bank to de
<lnct bonds so pnr<'hnsed from theit· liabilities for assessment 
purposes.'' 

For the sake of brevity, I shnll nnswrr generally. 
There is nothing in the 1<1\\" which prohibits a hank from invHst

ing in government bonds. If this may he done at one time, it may 
bl' done at another. .As to whether the amount invested in gov
eJ·nrnent bonds may be deduded for the purpose of taxation, is 
to be determi1wd therefore hv the nature of the transaction in 
question. lf there iH an absol~1te good faith purchase by the ban:.: 
of the governnwnt bonds, the drcluction may he made even though 
tl!e purehase is not made until in December; hut if there iR no 
real pnrchasP, but only a pretended investment accomplished by 
a form of bookkeeping, no deduction should be madr~ because the 
la\Y ''"ill not sanrtion an eYasion of thiR nature. 

January :n, 1910. 
Hox. JoHx h Br,EAKLY, 

Yonrs very truly, 
H. w. BYERS, 

"tttorney General of Iowa. 

A1tditor of State. 
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LO.\:"i .\l'\D T1n:s-r CmiP.\i'iiE.~-C.\PITAL SToCK P.\m UP.-Loan and 
trust companies must have capital stock paid up in the amount 
as specified in section 1843 of code supplement. 

SIR: I am in receipt of your communication of recent date re
([Uesting: an opinion as to whether or not a loan and trust company 
must have its capital stock fully paid. 

It is my opinion that a loan and trust company nmst have :l 

paid up capital as specified in seetion 1843, supplement to t lw 
code, 1907, of not less than ten thousand dollars in eitie-;, towns 
or villages having a population of ten thousan(l or lesR; and .a 
paicl np capital of not lesR than fifty thopsnnd clollHrR in cities 
l'~rving- a greater population. 

If this r:<eetiou of the lnw is complied with, ho\Y~v,~r, I am of 
the opinion that there is no provision of the law prohibiting snch 
companies from having- an authorized capital in e~:cess of that 
\Yhich is fully pai(l. 

February 1, HllO. 
HoN . .ToHN L. BrJEAKrJY, 

n espectfully' 
H. \V. BYERS, 

Attonu;y General of Imua. 

Auditor of Stale. 

S.WTNGS B.\NK RESElWE--\YJIERE RESERVE i\fc\Y BE DEPOSITED.

The auditor of state does not have the authority to direct 
where savings banks may deposit their reserve. 

SIR: I am in receipt of your communication requesting an opin
ion as to whether your department has the authority to direct 
the manner and place in "'hich state and savings banks may de
posit their reserve; that is to say, you desire to be advised as to 
Y.hether you have the authority to prohibit a savings bank from 
depositing its reserve i.n a national bank. 

It is my opinion that the supervision and authority of the audi
tor is not sufficiently comprehensive to permit him to direct the 
place where the reserve of savings banks shall be deposited, unless 
he has reason to believe that the bank in which the reserve i;; 
dtposited is in an unsafe or. questionable condition, in which event,, 
lot- may direct that it be deposited in some safe place. 

Where savings banl\s deposit 'l'eserve in national banks and you~:" 
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department desires to ascertain the condition of the national bank, 
I suggest that you take the matter up with the federal bank ex
aminers and co-operate with them in the matter of examination 
for the purpose of ascertaining such facts as may be necessary 
for you to act advisedly in the premises. 

Ji'ebruary 1, 1910. 
HoN. JoHN JJ. BLEAKLY, 

Respectfully, 
H. \V. BYERS, 

Attorney General of Iowa. 

A1tditor of State. 

REsceE HoME SociE'l'Y oF DuBUQUE-RIGHT TO APPROPHL\.'l'ION.
The Rescue Home Society is entitled to unexpended balance 
any time after date fixed in appropriation act and executive 
council may audit bills against such fund. 

(jENTLE:\'IEN: I am in receipt of your communication of .January 
21st, in which you say: 

''I am sending herewith correspondence which has passed 
between the Rescue Home Society of Dubuque and the auditor'<> 
office relative to an unexpended balance of seven hundred 
ninety-three and 87-100 (793.87) dollars, of the appropriation 
made for that institution and which the institution greatly 
desires to draw at this time. The executive council is not 
certain that it has a right to audit bills at this time against 
the fund. Please advise us whether this unexpended appro
priation died or whether it is still available for the purpose 
for which it was appropriated.'' 

In response thereto I have to say, that under the act making 
the appropriation for the Rescue Home Society of Dubuque, and 
of which there remains an unexpended balance as stated in your 
communication of $793.87, the fund so appropriated may be drawn 
at any time after the dates fixed in the act, and therefore the 
unexpended balance is still available and the executive council has 
the right to audit bills at this time against such fund. 

I am returning you herein the papers forwarded to me. 

February 10, 1910. 

Respectfully, 
H. W. BYERS, 

Attorney General of Iowa. 

To THE HoNORABLE EXECUTIVE CouNCIL 
of tke State of Iowa. 
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:STATE BOARD OF AGRICULTURE-COMPENSATION OF SECRETARY

SECRETARY MAY AcT AS CLERK oF ExECUTIVE CoMMITTEE.

·where the secretary of board of agriculture acts as clerk ol' 
exe<3utive committee having charge of state fair, he may re
ceive in addition to his salary as secretary the amount allowed 
for clerk of council. 

SIR: I am in receipt of your communication of some weeks ago 
m "-hich yon say : 

"At a meeting of the state board of agriculture on ]'ebruary 
~1st, 1908, the following resolution was uanimously adopted: 

'Hesolved, That the general management of tqe Iowa state 
fair and exposition be delegated to the cxrcutive committe,3 
as provided in section 1657-i, chapter 3, of the supplement t::J 
the code of Iowa, and the said executive committee be and they 
are hereby authorized to employ a secretary or clerk at :1 

salary or not to exceed twelve hundred clo1lars ($1200 00) per 
year, said salary to be paid from the receipts of the state fair 
and exposition.' 

"At a mreting of the executive committee on the same date 
,J_ C. Simpson was named as clerk to the executive committee 
and his compensation for such service was fixed at $1200.00 
per annum, payable monthly by warrant drawn upon the 
treasurer, and that the time of beginning said service to date 
from February 1st, 1908. 

''Does the statute under which the Iowa state fair is held 
wanant the above action by the board and executive com
mittee~'' 

In response thereto I submit the following: 
Section 1657-i, supplement to the code, in so far as it is material 

to the inquiry here provides: 
''The board shall have full control of the state fair grounds 

and improvements thereon belonging to the state, with requisite 
powers to hold annual fairs and exhibits of the productive n~
sources and industries of the state. They may prescribe all 
necessary rules and regulations thereon. The board may dele
gate the management of the state fair to the executive com
mittee and two or more additional members of the board; and 
-for special work pertaining to the fair they may employ an 
assistant secretary and such clerical assistance as may be 
.deemed neeessary. All expenditures connected with the fair 
including the per diem and expenses of the managers thereof, 
.s 
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shall be recorded separatrly and paid from the state fair t't'-

ceipts. "'' * <r., * '' 
Section 1657-k provides, among other things, for the election 

by the stat<' hoard of agriculture of a SPt·retary who is re<Illired 
tP perform the duties of that office nnder tlH' <lirection of the hoard, 
and the seetion in addition prescribes ecrtqin specific dnties >Yhiell 
nmst he performed by him, hut does not re(1nire hin1 to (1eYote his 
Y:hoie time to the ~work of the office of secretary. 

Section 1657 -n of the supplement to the code, among other things, 
fixrs the salary of the sc(:retary at not to exceed eightren hnndrct1 
($1800)- (lollars per annum. 

\Vhen this question was first suggested I »·aq strongly of the 
opinion that the Rtate board of agriculture through its executive 
committee could not legally ::mthorizt: the pilyment to its secre
tt,ry of thi.;.; additicnal twelve hundred ($1200) dollars for nct:ng ai 
clerk of the e::e::ntive committee in charge of the~ :state fair. At 
that time, ho,·;cyer, I "·as laboring under tlw imprc~sion that nll 
d the receipts cf the state fair and exposition W()fC covered int<l 
the Rtate treasury, nnd t~1at this extra elerk hire was to be dram1 
t1Jerdrom. Upon a mon· cardul examination of the several pro
visions of tlw law creating the state hoard of agriculture anrl 
;Juthorizin;s the holding of a state fair and exposition I find that 
no part of the reeeipts of the fair and exposition arc turnecl 
iY1to the state treasnry, but are held by the treasnrcr of the stat() 
board of agriculture, and, except in payment of premiums, is paid 
ont on warrants signed by the president and s:·cretary thereof. 
Thr~ hoard's power with r()spect to the ()mp]oymrnt of rlrriri11 aR
sistanee seems to be without limitation, and the amount of the 
romprnsation of clcri.ral assistanen is left wholly "·ithin it<J dis
cretion. 

These facts, when considered with the fact that the lmY docs 
not in t()rms require the secretary of the board to give his whole 
time to the work of that office, warrant the conclusion that under 
existing statutes the state board of agriculture was within the law 
i1o passing the resolution referred to in your communication, and 
the action of the executive committee is not open to legal objec
tion. I would suggest, however, that because of the question that 
might easily arise as to the propriety of this action of the board 
and executive committee, notwithstanding its legality, that the 
legislature at its next session be asked to amend the statute making 
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the authority to appoint the secretary dcrk of the exe~utive e0111 

mittee, and his right to accept such position and the salary 1 lw t 
goes with it, entirely dear; thus pntting the whole matter lwy(•tld 
eontroversy or jnst criticisn1. ~ • 

March :3, 1910. 
1\IR .• J. C. SEVII'SON. 

Respectfully, 
II. \V. DYERS, 

Attonwy Oe11n·al of lou•a. 

Sr:crrtary State Board of "1gric11llurr. 

Do.\HD OP Em::C.\TWN~-FIN.\NCE Co:vrMITTEE-~Exrr·:KSES 'l'o BE AL
LUWED BY EXECUT!vt~ COUNC!h--'l'he (~xe:::utive council may 
properly allow expenses of members of finance committee w1wn 
going from their homes to state institutions and other placl'" 
on official business. 

GEN'l'LE:\1EN: I am in rer.eipt of the communication of ,vonr 
seeretary in which he says: 

''I am directed to say to yon that the executive emmcil has 
recrived through your ~'>pecial eonnsel, 2\t:r. George Cosson, 
a communication addressed to yon by the secretary of tlw 
state hoard of education, with rcferenee to an opinion r:ndered 
the co<mcil hy yon as to expense allowancn of the memb~:r:.; 

of the finmwe committ('(~ of the board. 'The board throngh its 
seeretary re!•ites certain fads as to the hoard of control law 
and the law governing the state board of education and sub
mits resolutions ac1opted by tlw hoard and asks yon to take 
the matter np again and consider the question of expense 
allo-wance of the finance committee in the light of tlw sugg::s
tions contained in the communication. 

·'The con neil has 110 (l!'sin· ether than to lJe right iu the mat
ter under discussion and heing advised by your special coun
sel that since the former opinion was rendered to the execntiv" 
ecnmeil yon prefer not to reYiew it except upon request of thc 
executiYe council, therefore, in order that the wishes of the• 
state board of education as to fnrther consideration of the 
matter may be complied with you are requested to review the 
entire subject and instruct us as to what if any modification 
you may deem it proper to make of the opinion already ren
dered.'' 
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In response thereto I have to say, that in the opinion referred 
tc. I held that the legislative act creating the Iowa state educa
tional board contemplated that the members of the finance com
mittee" would have their headquarters in the office of the seat of 
government, and that when not occupied in visiting the eduC<t
tional institutions covered by the act they would be engaged in 
the work of the department in the office at Des Moines, and would 
only be entitled to traveling expenses and hotel bills when visit
ing the' different institutions and other places in the state on 
official business. 

Since writing the above opinion the board at one of its meetings 
passed a resolution in which among other things it is shown that 
the business of the finance committee can be more ctmveniently 
m~d more effectively transacted from the homeR of the members 
of the committee than from the office at the seat of government 
and at less actual cost to the state, and said resolution accompanied 
by a communication from the secretary of the board "·as for
warded to this department for the purpose of securing· a modi
fication of the opinion referred to. 

At the time the opinion was written this department was with
out any information as to the character of the work to he done by 
this committee and as to how it could most efficiently and econom
ically he carried on, and while I adhere in a general way to the 
ovinion given to your body on October 13th, 1909, I have no doubt 
that under the general powers of the executive council, when con
sidered with the provisions creating the Iowa state educational 
lJOard, it would be legal and proper for your body, if in its judg
ment the best interests of the state and the institutions under this 
board warrant it, to audit and allow traveling expenses and hotel 
bills while such members are away from their homes -visiting the 
different institutions, and other places i1"). the state on official busi
ness. 

I am returning papers in the case. 

March 3. 1910. 

Respectfully, 
H. w. BYERS, 

Attorney General of Iowa. 

To THE HoNORABLE ExECUTIVE CouNCIL 

of the State of Iowa. 
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INSURANCE-FUNERAL BENEFIT AssociATION-COMPLIANCE WITH 
STATUTES CoVERING LIFE INSURANCE.-A company organized 
for the purpose of paying funeral expenses of members must 
comply with the statutes regulating life insurance. 

SIR: I beg to acknowledge receipt of your favor of :March 17th 
in which you say: 

''I quote you the following paragraphs from the governing 
laws of the Harrison Burial Association of Keokuk, Iowa, 
and request an official opinion as to whether or not this allll 
similar organizations may operate in Iowa, without becoming 
amenable to the statutes governing insurance, more especially 
chapter 7 of title IX, code of Iowa: 

''Article 2. The object of this association shall be to pt·o
vide n pla'n for the payment, by assessment, of the funern 1 
expenses of each member to the amount of one lmndrecl dollar~ 
for each member ten years of age or over, and fifty dollars 
for each member under ten years of age. 

"Article 14. The benefits herein provided are for the pur
pose of furnishing respectable funeral and burial services 
for deceased members, and the benefits provide.d are to be paid 
to the undertaker f1tn~ishing such services and not to survivin2!: 
relatives and friends as death benefits.'' 

In response thereto I have to say, that with the information 
furnished me as to the methods and practices of this associati011 
and the manner in which its business is conducted, I am of the 
opinion that this association, if authorized to do business in thi~, 
state at all, must comply in so far as possible with the statutes 
uf this state covering life insurance. 

:!\larch 25, 1910. 
liON. JOHN h BLEAKLY, 

Respectfully, 
H. -vv. BYERs, 

Attorney General of Iowa. 

Auditor of State. 

FEES-SECRE'rARY OF BOARD OF HEALTH-HOW DETERMINED--DIS
POSITlOX oF VlrrEN CoLLECTED--AMOUNT CHARGED CoLLEGES 
FOR DEAD BoDIES.-The secretary of board of health may 
charge such fee as is allowed other officers under section 1291 
of code for issuing certificate under seal, such fees to be turned 
into ~tate treasury. He may require colleges to deposit a 
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certain fixed amount to defray expense of shipment of bodies 
to such schools and rdund any money nnnsed. 

SIR: I am in recript of yonr commnnicati.on in which yon reqne~t 
an opinion-

First. As to what, if a!1y, eharge should be made by the secre
tary of the state board of health for filling out blanks showing the 
grades of a certifieate holder in this state, who desires to be ad
mitted to the practice of medicine in another state nndcr a recipnl
cal method, and certifying to the same. 

Second. .\s to \Yhat disposition should be made of the fe<' if 
any is to be collected. 

Th1:rd. ~\s to whether m· not there i"' any provi~ion of the law 
authorizing the eollection of a five dollar fen from nwclicnl college:,; 
or sdtools rw::eivi11g- dead hodi<:s, as provided in Sl~diou 4946-IJ 
of the supplement to thr rode. 

Pourtli. If the eolleetion of a fee is authorized, what disposition 
sbonld he made of snch fre. 

Fifth. 1f there is any anthority for eollecting· tlw fl'A. what 
should l1e <1one ·with the fnnds now in tlw hands of ihe secretary 
derived from such a som·ce. 

,-;,'i:dh. \Yhr..t amonnt shonld tlH~ ('Olleg<>s or sc.l1nuls rrc•eJYlll!-'' 
b1•dle.; 1'nclci· ~·e::t}~'H -J.-!)46-b nf tl:(~ ppleiiiCEt tn the cn(le~ pay 

as expenses for su('h dishilmtion, and to \vhom shonld the pay
ment l;e made. 

In reply to your first question, I ,yjJl say that there being no 
statute reqniring the secrctm·y of the state board of health to 
issue a certificate to 11 person entitled to pradice medieine in Iowa 
for the purpose of enabling such prrson to he admitted to prac
tice in another state under a reciprocal arrangmnent, no fee i,; 
f:.xcd by law for such eertificate; and if the secretary is entitled 
to fees, it would be such fees as are provided by the general statute. 

Seetion 1291 of the code reads as follows: 
"Any officer lc•gally called on to perform any of the fol

]o,Ying- serYices, in cases where no feps have been fixed therefor. 
shnll be entitled to receive: 

1. For drawing and certifying an affidavit, or giving a cer
tificate not attached to any other \Yl'iting, twenty-five cents; 

2. For affixing his official seal to any paper, whether the 
certificate be under seal or not, thirty-five cents; 

3. For making out a transcript of any public papers or 
records under his control for the use of a private person or 
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corporation, or recording articles of incorporation, for every 
one hundred words, ten cents.'' 

It is our opinion that under the above section, the secretary may 
make a charge of ten cents for every one hundred words contained 
in the instrument furnished by him, and a fee of thirty-five cents 
for attaching the certifieate to which he has affixed hi'l offieial seal. 

Your second question relates to the disposition of tlw fees that 
may be collected as above set ont. 

Rection 170-d of the supplement to the code provides: 
''That all boards, commissions, departments and officers of 

state, elective and appointive, shall turn into the stnte treasury 
on 01' before the fiftefmth day of each month all feGs, com
misRions or moneys colleeted or received during tl1e preceding
calendar month with an itemized statement of sources from 
which received; and sha11 also file with the anditor of state u 

dupli~:ate of such statement; provided, howevPr, that the pro
visionR of this act shall not apply to the state agricn1tural so
eiety, regents of the state university, trustees of the Rtate col
lege of agriculture and mechanic arts and of the state normal 
school, horticultural society, supreme court reporter and in
spector of passenger boats." 

l_Tnder this section all fees c:ollected or re~eived by any state 
officer for services rendered while acting in his official capacity, 
other than those officers excepted by the Rtatute, mn"t be turnerl 
into the state treasury accompanied by an itemized report. 

The ·wording of section 1291 of the code directing that officer:,; 
"shall be entitled to receive" certain fees might easily mislead an 
officer in believing that he might retain such fees, whcm received. 
but there is no legal distinction between the direction that an 
officer shall be entitled to rt:ceive fees, and a direction that an 
officer shall eharge and collect certain fees; :mel while there is no 
l11w requiring the officer to make such certificate as is furnished in 
these cases, and while the right of the state to recover such fees 
fiom the offieer collecting the Ramn might be open to doubt, yet in 
vil~W of the evident intent of the legislature in the enactment of 
s'-'etion 170-d to in so far as possible abolish the fee system with 
all its attending Pvils and to require an acemmting for all fees 
reeeiYed by such officer, it is our desire to establish by this opinion 
a rnle for fnture guidance applicable to all state departments, 
that all fees for services rendered in an official capacit_v- coming 
111 to the hands of the officers of such departments as are covered 
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by section 170-d above quoted, must be accounted for and turned 
i11to the state treasury as therein provided. 

In answer to the third, fourth, fifth and sixth questions con
tained in your communication referring to the provisions of section 
4946-b of the supplement to the code, relating to the distribution by 
the board of health of dead bodies among medical schools and col
leges, it is our opinion that this section should have such a broad 
and liberal construction as to make the statute workable. 

While the statute provides that the schools receiving dead bodies 
shall pay the expense of distribution, and this would mean the 
actual expense incurred by the board and the expense of the party 
srnding the body, yet I believe that the board would b·~ authorized 
to name an amount which they might require a school or college 
to deposit for the purpose of defraying any expense incurred by the 
hoard in handling these matters, and enough money belonging to 
any one school should be on deposit with the board, or such officer as 
they may designate to have charge of the funds, to cover the ex
pense of complying with requests from the srhool for bodies. The 
secretary should keep a separate account with each school so that 
a refund might be made to such school of any unused money be
lcng-ing to it in the hands of the board or officer of the board having 
charge of such fund; and we believe it would be in keeping with the 
spirit of the statute for the board to handle this matter upon such 
a plan as we have suggested. 

Any money now on hand in this fund received from medical 
institutions may be retained by the board, and such amount placed 
to the credit of each school as the records of the hoard show such 
institution to have paid in over and above any amount actually 
expended by the board in furnishing bodies to such school. If 
no separate account has been kept with each school, then the 
board should make such a division of the funds as may seem just 
and equitable, and place in separate accounts the credit to which 
each school is entitled, and retain such amount to meet the ex
pense of future transactions with such institutions. 

Yours respectfully, 

April 14, 1910. 
lioN. B. F. CARROLL, 

Governor of Iowa. 

H. w. BYERS, 

Attorney General of Imva. 
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EXPENSE OJ.' STATE EMPLOYEEs--BANK EXAMINER&-WHA'l' IN
CLUDED IN EXPENSE ACCOUNT.-Such items as street car fare 
when leaving city and meals taken in city when going out or 
returning should be allowed. 

SIR: I am in receipt of your communication of the 4th instant 
asking our opinion as to whether a bank examiner is entitled to such 
items of expense as street car fare when leaving and returning to 
the city, and occasional meals taken at Des Moines at times whe:r 
his business requires him to leave on an early train or return on n: 
late train. 

That part of section 1875 of the supplement to the code, as 
amended by chapter 115, acts of the thirty-third general assembly, 
so far as material to this question, reads as follows: 

''The auditor of state and examiners shall be entitled to 
actual and necessary expenses incurred in the examination of 
banks, and loan and trust companies, which shall be audited 
by the executive council and paid by the treasurer of state- upon 
warrants drawn by the auditor of state, but the total amount 
of such expenses and the salaries of examiners shall not in 
any one year, exceed the amount of fees collected from such 
banks and loan and trust companies.'' 

It is our opinion that the items mentioned by you are such items 
as may properly be classed as ''actual and necessary expenses'' 
within the meaning of this statute, and that the officers may prop
erly include such items as these in their expense accounts and they 
should be allowed by the executive council. 

April 14, 1910. 
HoN. JoHN L. BLEAKLY, 

Respectfully, 
H. w. BYERS, 

Attorney General of Iowa. 

Audito1· of State. 

RAILROADS-POWER OF RAILROAD COMMISSION-AS TO ROUTING 
TRAINS wHERE COMPANY HAS MORE THAN ONE ROUTE BE
TWEEN Two PoiNTS.--The board of railroad commissioners has 
authority to compel a railroad company to charge its short 
line rate over the longer line where it has two routes differ
ing in mileage between two points. 

\}ENTLEMEN: I have before me the communication of your· sec-
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rotary in which he says.: 
"I am directed by the board to refer to you the enclosed 

file of papers in case D 69, complaint of F. J. Tishenbanner, 
Gilmore City, vs. l\I. & St. L. R. R. Co., in relation to excess 
passenger fare, and to call your attention to your opinion ren
dered on November 13, 1909, having a bearing upon the ques
tions raised in this correspondence. Yon will note by reference 
to your letter of November 13, 1909, referred to, you say: 

'I know of nothing in the law of this state that '"ould pre
vent the carrier from charging the same rate (short line rate) 
over its longer line between the same points.' 

"Acting upon this opinion, the Board wrote ::VIr. W. G. 
Bierd, general manager of the l\L & St. L. R. R. Co., on De
cember 22, 1909, as shown in the files. In this letter the board 
used the following language : 

'You will please, therefore, re-arrange your tariff schedule:; 
in accordance with this opinion of the attorney general and 
advise the commission when the same is done. It is respec"C
fully :mggested that this should be done at once.' 

''Considerable correspondence has followed in this matter, 
and you will note by letter received from the passenger traffic 
manager of the JH. & St. h R. R. Co., Geo_ J. Charlton, dated 
February 21, 1910, that his company declines to re-arrange the 
tariffs on the basis proposed. 

"\Viii you please look over these papers and advise tho 
board whether it would have authority, under the law, to make 
an order compelling the railroad company to charge its short 
line rates between points north of Tara and Des Moines, al
though the train upon which the passengers may ride is routed 
via Fort Dodge and Angus, the longer line? If the board has 
such authority please advise whether, in your opinion, in com
pelling the railroad company to charge the short line rates 
between the points mentioned, this would have any effect upon 
rates to Des :Moines from Fort Dodge and points south? In 
other words, would the railroad company be permitted to 
charge its regular passenger rate between all points on its line 
and Des Moines, via the Fort Dodge routing, regardless of the 
fact that the passenger rate from points north of Tara to Des 
J\Toines should be figured upon the short mileage? 

''The commissioners desire to proceed in this matter as soon 
as possible, and would thank you for your opinion in this case 
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at your earliest convenience.'' 
In response thereto I submit the following: 
The Minneapolis & St. Louis Hailroad Company, hereafter re

ferred to as the I\I. & St. r~., was organized, as I understand it, 
under the general laws of the states of Minnesota and Iowa on or 
[]bout the 1st day of February, 1895, and since that date has been 
operating <1 line of railway between the city of Minneapolis, Minne
sota, and Angus, Iowa, via Fort Dodge. The corporation owns 
the line from Minneapolis to Angus. 

During the year 1905, the :M. & St. h took over under a lease the 
line of the Des Moines & :B-,ort Dodge Hailroad company which was 
at that time being operated by the C. R. I. & P. Ry. Company from 
Ruthven, Iowa, to Des 2\Ioines, a distance of 137.01 miles; during 
the same year it also secured trackage rights over the Illinois Cen
tral Railroad between Tara and Fort Dodge, a distance of 6.07 
miles, thus making it possible to route passengers going from points 
north of Tara to Des Moines via Fort Dodge, and passengers going 
from points north of :B'ort Dodge on the :\finneapolis line to Des 
Moines via Tara. 

The Des Moines and ]'ort Dodge Railroad Company and its lesse'es 
has been operating its line between Gilmore City and other points 
north of Tara and Des :Moines via Tara and ~\ngus for a period of 
more than twenty years, the distance from Gilmore City to Des 
Moines over this direct route being one hundred and one miles, the 
f&re since the adoption of tbe so-called two cent rate lmY being 
$2.01; the accommodations, the time schedule and senicc being gen
erally satisfactory to the traveling public, it can also be stated that 
the track and road bed from Tara to Des ::\Ioi]l(~S \\·as in good 
condition; thus the citizens of Gilmore City may be said to have had 
fair railroad acrommodaticm; over a direet ronte frem th«t eity to 
Des :Moines. 

Some time during the year 1009, the exact dak not appearing 
in any of the data furnished this department. the l\L & St. L. on 
its own motion, and for its own convenience, began to operate its 
through trains from ::\Iinneapolis to Fort Dodge over its own lint;, 
thence from Fort Dodge to Tara over the Illinois Central line, 
thence to Des Moines over the old Des Moines & Fort Dodge Rail
road, and at about the same time, and without other reason, began 
to run its regular trains from Ruthven south to Tara, then, instead 
of continuing over the direct line south to Angus and Des Moines 
the trains are run over the Illinois Central to Fort Dodge, thence 
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south over the old line to Angus, and from Angus to Des Moine~ 
over the Des Moines and Fort Dodge line, thus making the dis
tance from Gilmore City to Des Moines about ten miles farther, 
increasing the rate for the trip from $2.01 to $2.21, and subjecting 
the passengers from all points north of Tara to all the incon
veniences of a longer route as well as the dangers of a poorer track 
and road-bed. 

There is nothing in the record so far as we have been able to find 
furnishing a satisfactory reason for these changes in the routin!r 
of trains from Minneapolis and Ruthven to Des Moines, it was. 
however, stated by the complainants on the hearing before this 
department that the trains from Minneapolis to Des Moines were 
in the nature of through trains carrying more and heavier coaches 
than the trains from Ruthven to Des Moines, and that these heavier 
trains· were routed via Fort Dodge and Tara because of the better 
and safer track and road-bed from Tara south; that the trains 
from Ruthven south being local trains largely, hauling but one 
or two light coaches, could be run over the poorer track and road
bed from Fort Dodge south with less danger and at much less PX

pense to the company. 
In view of these statements and such other information as I hav•2 

been able to secure I am inclined to adopt the above statements 
.as the reasons for the change in routing these trains, in any event, 
it clearly appears that the changes were made for the sole con
venience and benefit of the M. &. St. L. 

The c9mplaint of the citizens of Gilmore City and the othec 
towns north of Tara is that it takes more time to go to Des Moines 
via Fort Dodge than it does to go over the more direct route from 
Tara south to Des Moines; that it costs forty cents more for the 
round trip; that the track and road-bed from Fort Dodge south is 
in such condition that it is unsafe to operate trains thereover, and 
the demand of the complainants is that if the passenger trains 
from Gilmore City and other towns north of Tara are to be routed 
via Tara and Fort Dodge to Des Moines, that then passengers 
from Tara north be carried at the short line rate, and that thC' 
l\L & St. L. be required to keep its track and road-bed in a safe 
condition from Fort Dodge south to Angus, and give to them sub
stantially the same service in othe1 re!>pects as they hav'3 enjoyed 
·over the shorter line for twenty years or more, and the question 
you submit is, does the board of railroad commissioners have the 
.authority under the law ''to make an order compelling the railroad 
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~ompany to charge its short line rates between the points north 
of Tara and Des Moines, although the trains upon which the passen
gers may ride are routed via l<,ort Dodge and Angus, the longer line, 
and if the board has such authority whether in compelling the rail
road company to charge the short line rates between the points 
mentioned would have any effect upon rates to Des Moines from 
Fort Dodge and points south.'' 

The question goes to the very heart of the power of the board 
of railroad commissioners and involves substantially every question 
that might be raised as to the scope and the extent of that power. 

On the one hand it is claimed that the board is without the 
-authority; first. because the railroad company has the right to con
trol the nmting of its trains without any interference from the 
~ommission, subject only to its obligation to furnish good service: 
f>econd, that to give the complainants the benefit of the short line 
rate when carried over the longer line would be a violation of 
section 2126 of the code, which is known as the long and short 
loaul section. 

On the othel' hand, it is contended: first. that under the law 
creating the board of railroad commissioners and defining its powPrs 
and duties the commission is given ample power, and in fact, that 
it is its duty to supervise the routing of all trains, and to make 
such reasonable rules with respect thereto as will promote the safety 
and the convenience of the traveling public, and to compel obedifmce 
to such rules and orders; second, that section 2126, the long and 
short haul section, has no application whatever to this controversy. 

It will thus be noticed that the parties are in direct conflict as 
to the powers and duties of the board of railroad commissioner:;. 
-and as to the scope and effect of the long and short haul sections 
of the law regulating carriers. 

Fortunately for the public the law is now so well settled with 
respect to the right of the state to exercise all reasonable rcgn !a
tion and -control over this class of transportation companies that 
little difficulty will be found in reaching a safe conclusion upon the 
questions raised by these conflicting claims. 

At the &tart it must be conceded that there is no longel' Hny 

doubt about the power to regulate and control, and that thi.,; power 
under proper legislative sanction may be exercised by a pro1wrly 
constituted boar~l or commission. The only limitation now recog
nized by the courts upon that power is that the regulation and 
control should be reasonable. 
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To meet the first objection made by the railroad company we, 
must ascertain, first, just what power the legislature has given to the 
commission, and just what duties have been enjoined upon it; sec
ond, whether the order requiring the railroad company to carry pas~ 
sengers from Tara and points north over their long line at the short 
line rate 'vould be a reasonable order under all the circ~:mstances 
of this case. . 

Section 2113 of the supplement to the code as amended by ehap
ter 127, acts of the 33d general assembly, in so far as the same is 
material to the inquiry here, provides : 

"It (the board of railroad commissioners) shall from time 
to time carefully examine into and inspect the condition tJf 
each railroad, its equipmmt, and the manner of its concluct 
and management with regard to the public safety and conven
ience in the state; make senii-annual examination of its hridgf;S, 
and report the condition thereof to the company to rd1ieh they 
belong; and if found by it unsafe it shall immediately notify 
the railroad company whose duty it is to put the sam3 in 
repair, which shall be done by it within ten days after r3cciv
ing such notice. If any corporation fails to perform this cluty 
the board may forbid and prevent it from running tntim; over 
the same while unsafe.* * * * "When, in the judgment 
of the board, any railway corporation fails in any respect to 
comply with the terms of its charter or articles of incorporation 
or the laws of the state; or when in its judgment any repairs 
are necessary upon its road; or any addition to its rolling 
stock, or addition to or change in its stations or station houses, 
or the equipment thereof for the health and convenience of the 
public, or change in its rates of fare for transpo1·tating freight 
or pa,~sengers, or change in the mode of operating its road or 
cond11cting its bttsiness, is reasonable and expedient in order 
to promote the security, convenience, and accommodation of 
the pttbl£c, the board shall serve a notice ttpon such cm·poration, 
in the manne1· prot.:idcd for the service of an original notice in 
a civil action, which notice shall be signed by its sect·etary, 
of the improvements and changes which it finds to be proper," 
etc. 

Section 2119 as amended by chapter 129, acts of the 33d general 
assembly, provides a method for the enforcement of the orders of 
the commission. 
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It will be noticed that under section 2113, as amended, the only 
limitation upon the power of the commission to interfere in th0 
operation of the railroad's business and to regulate and control 
that business in all of its departments is that the interference must 
be to promote the security, convenience, a.nd accommodation of the 
public. In other words, the power is so broad and so general that 
under it the commission has the authority not only to require the 
railroad company to keep its railroad in a safe condition for the 
transportation of passengers and property, but it may determine 
how many trains must be operated over a given line each day, 
what connections these trains must make at junction points or at 
crossing points. It may require the running of a passenger train 
where the company is operating a mixed freight and passenger 
train; it may within certain limitations determine the speed at 
·which these trains must be run; in fact, it may under the powers 
here granted do any and everything that is reasonable to promote 
the security, convenience and accommodation of the public, and 
the legislature within its rights in authorizing the commission to 
exercise such power. 

In an early case reported in the 94 u_ S. at page 123 Chief 
Justice \Yaite, after citing the act of the Illinois legislature under 
consideration, and commenting upon the laws of numerous states 
covering the same and other like subjects, says: 

''This brings us to inquire as to the principles upon which 
this po"·cr of regulation rests, in order that we may determine 
what is within and what is without its operative effect_ Look
ing, then, to the common law, from whence came the right 
which the constitution protects, we find that when private 
property is 'affected with a public interest, it ceases to be 
juris privato only.' This was said by Lord Chief Justice Hale 
more than two hundred years ago, in his treatise De Portibus 
l\Iaris, 1 Harg. I.1aw Tracts, 78, and it has been accepted with
out objection as an essential element in the law of property 
every since. Property does become clothed with a public inter
est when used in a manner to make it of public consequence, 
and affect the community at large. ·when, therefore, one de
votes his property to a use in which the public has an in
terest, he, in effect, grants to the public an interest in 
that use, a:nd must submit to be controlled by the public 
for the common good, to the extent of the interest he has 
thus created. He may withdraw his grant by discontinuing 
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the use; but, so long as he maintains the use, he must submit to" 
the control.'' 

In the Atlantic Coast Line Railroad Company v. North Carol'ina 
Corporation Commission, reported in 206 U. S. page 1, where the 
commission of the state made an order requiring a railroad company 
to so arrange its schedule so as to make connections with other 
trains, Mr. Justice White in his opinion at page 19, says: 

''The elr.mentary proposition that railroads from the publi~ 
nature of the business by them carried on and the interest 
which the public have in their operation are subject, as to 
their E>tate business, to state regulation, which may be exerted 
either directly by the legislative authority or by administrative· 
bodies endowed with power to that end, is not and could not be 
successfully questioned in view of the long line of authorities. 
sustaining that doctrine.'' 

Citing: 
Chicago, B. & Q. R. Co. "-''· I mea, 94 U. S. 155; 
Peik v. Chicago & N. W. R. Co., 94 U. S. 164; 
Chicago, M. & St. P. R. Co. v. Ackley, 94 U. S. 179: 
Winona & St. Peter R. Co. v. Blake, 94 U. S. 180; 
Stone v. Wisconsin, 94 U. S. 181; 
Huggles ·u. Illinois, 108 U. S. 347; 
Stone v. New Orleans & Northea'stern R. Co., 116 U. S. 352: 
Dow v. Beidelman, 125 U. S. 680; 
Charlotte C. & A. R. Co. v. Gibbs, 142 U.S. 386; 
Chicago & Grand Trnnk R. Co. v. Wellman, 143 U. S. 339; 
Pearsall v. Great Northern R. Co., 161 U.S. 646-655; 
Louisville & X. R. Co. v. Kentucky, 161 U. S. 677-695; 
Wisconsin M. & P.R. Co. v. Ja.cobso-n, 179 U. S. 287; 
J1inneapoUs & St. L. R. Co. v. Minnesota, 186 U. S. 257; 
Minneapolis tf: St. L. R. Co. v. Minnesota., 193 U. S. 53: 
Chicago, B. & Q. R. Co. ·u. Illinois, 200 U. S. 561-584; 
Atlantic Coast Line v. Florida, 203 U. S. 256; 
Seaboa.rd Air Line v. Florida, 203 U. S. 261. 

In this case the rule is laid down that the power to regulate is 
absolute and unquestioned, and the only thing the court will coli· 
cern itself about is as to whether or not the order of the commission 
is a reasonable one under all the circumstances, and the order of 
the North Carolina commission directing the railroad company to 
schedule its trains between certain points so as to make connP,ction~ 
with through trains was upheld. 
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To the same effect is a decision in a very recent case decided by 
the United States court and reported in 216 U. S., page 1, decided 
February of this year. In this case the railroad commission of the 
state of Kansas made an order directing the 2\Iissouri Pacific Rail
way company to run a rPgular passenger train over a certain part 
of its line instead of a mixed passenger and freight train. 

The order was made under a statntc of Kansas Yery similar to 
our own and which provided: 

"vYheneYer in the judgment of the railroad commissioners 
it shall appear that any railroad corporation or o:hcr trans
portat.ion company fails in any respect or particular to com
ply \Yith the. terms of its charter or the laws of the state, or 
whenever in their judgment any repairs are necessary upon its 
road, or any addition to its rolling stock, or any addition to or 
change of its stations or station houses, or any change in its 
rates for transporting freight, or any change in the mode of 
operating its road and condneting its business, is reasonable 
and expedient in order to promote the security, convenience 
and accommodation of the public, said eommissioners shall 
inform such corporation of the improvement and changes which 
they adjudge to be proper, by a notice thereof in writing, to 
be served by leaving a copy thereof, certified by the commis
sioner's secretary, \Yith any station agent. clerk, treasurer Oi' 

any director of said (•orporation; and if suc-h orders c.rc not 
complied with, the said commil'!sionrrs, npon comp1nint, shall 
proceed to enforce the same in aeeordancc with the provisions 
of this act as in other eases.'' 

~Ir. Justice White, after quoting from the Atlantic Coast J,ine 
case above cited, "'herein the doc-trine of state regulation is re
iterated, says: 

!l 

"Coming to apply the· principles just stated to the· order 
in <[nestion, and considering it generically, it is obvious that it 
exerted a lawful state power. Its commands were directed to a 
railroad corporation which, although chartered by <>tht'r states, 
were also chartered by Kansas, and concerned the movement ol' 
a train on a branch road wholly ·within the statr whi~,h had been 
built nnder the authority of a Kansas charter although the 
road was being operated by the )Iissouri Pacific under lease. 
'rhe act commanded to be done was simply that a passenger 
train service be operated over the branch line, within the state 
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of Kansas. Unless then for some reason, not manifested in the 
order, intrinsically considered, it must be treated as such au 
arbitrary and unreasonable exercise of power as to cause it to 
be, in effect not a regulation, but an infringement upon the 
right of ownership, or considering the surrounding circum· 
stances, as operating a direct burden upon interstate commerce, 
it is clear that, within the doctrine previously stated, no error 
was committed in directing compliance ·with the order.'' 

The order of the Kansas commission requiring the ::\Iissouri Pa
cific to substitute a regular passenger train for its mixed train 
was held to be reasonable, even though it appeared the train wonld 
be run at a loss to the company, and the action of the board was 
upheld. 

The Imm statute hereinbefore quoted, and these decisions puts 
the question of the power of the board of railroad commissioners 
of this state to deal with the situation complained of here and to 
make the orders requested, beyond controversy, and the only re
maining question is, is there anything in section 2126 of the coiie, 
the so-called long and short hanl section, which in any degre2 limits 
or restrains the exercise of that po\\·er, or which would justify the 
railroad company in refusing to comply with the order of the 
eomnnsswn. 

In disposing of this question it would be well to eonsider brie'fiy 
the eonditions prevailing just prior to the enaetment of ehapter 
28, acts of- the 22d general assembly, and the evils sought to be 
remedied by the enaetment of seetion 5 of the ehapter, which is 
now section 2126 of the code, and known as the long and short haul 
seetion. 

At that time the praetiee on the part of common carriers to earry 
one passenger for less than another under like cireumstanees and 
conditions, to charge a greater eompensation in the aggregate for 
the transportation of passengers or a like kind of property for a 
shorter than a longer distance where the short haul was ineluded 
within the longer, and other similar practi(•.cs were common and had 
been carried to sneh a point that it became mtole-rable, and demand 
carne from every part of the state to the legislature for some relief 
against these praetices, and in response to this demand chapter 28, 
acts of the 22d general assembly was passed, and in this ehapter 
was inserted the so-called long and short haul section, the pro
visions of Yvhich were intended by the legislature to put all persons 
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on a gwen line of railroad on an equality and to prevent twju,st 
discrimination, Later, in 1897, when the code was revised this 
section with the chapter on the board of railroad commissimwrs was 
carried forward into the revision and became a part of the general 
body of tlw laws governing the operation of railroads in this state. 
and a con·ect and intelligent interpretation of the section can onl:-· 
be made when the seetion is considered together with the provisions 
of the chapter creating the board of railroad commissioners, and re
membering that it was the intention of the legislature in re-writing 
the railroad law of this state to not only make a \\'Orkable system 
for the regulation and control of common carriers, bnt to clothe 
the commission with the necessary power to adjust evtor_Y' eontroversy 
that might arise between the pnhlic and the railroads in such a way 
as to promote the public good. It never was the intention of the 
legislature to make any of the provisions of the law in this general 
s~rstem so rigid and inflexible that harm might eome where good was 
intended, and it \\'aS to avoid this very t•ontingeney that the p~wers 
of the commission were made so general and so broad. 

Let us take a concrete case for illustration: 
Here are two important commercial points in this state con

nected by two separate and independent railroad lines. The dis
tance over one line is one hundred thirty miles, the track and road 
bed is th<~ best that can he made. the e<1nipnwnt and accommodations 
on the trains are first elass in every particular and the service the 
best that ean be reiHlered; the dist3,w·e over the other road is only a 
l:undred miles but the road is a weak one, its trains and J'Oad bed in 
poor condition. its equipment and accommodations not first class, 
the speed of its trains much slower and the number of trains fewer; 
the fan~ between the two points on this line is $2.00 and over the 
better line at two cents a mile would he $2.50. Now if th8 construc
tion that is contended for here is to be put upon this long and short 
haul section, then the traveling public who desire to be transported 
between th<~se two points in question mnst snffet· tlw inconven
iences, delays, and risk the dangers of the shorter and poorer line 
or pay fifty cents more to ritle over the longt•t• hnt better line, and 
this not\\·ithstanding no nne is justly benefited by snch an arrange
ment. The people at the intermediate points on the long I ine neither 
gain nor lose by it. Such a construction results in everybody's 
harm and nobody 's benefit, it suspends the natural law of com
petition and makes this section an instrument of harm rather than 
good. 
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This was never the intention of the legislature. It is suggested 
that there are some decisions of our supreme court indicating a 
strict construction of this and other sections, but thB decisions re
ferred to were made some fifteen or twenty years ago when the field 
of railroad regulation was new and little trodden and courts were 
moving forward timidly, and I am confident that our court at this 
time will take an entirely different view, not only as to this section 
but many of the other provisions in the law regulating railroads; 
at any rate,_ it is my own judgment that the time has come when 
this section as well as others in this chapter, should be limbered up 
so that the public and the up to date common carrier may have that 
full measure of protr.ction that the legislature intended, therefore, 
upon this branch of this controversy my conclusion is: 

F1:rst. That the long and short haul section has no application 
t(· the situation here for the reason that the points on the M. & 
St. L. line from Fort Dodge south are not included in any part 
of the haul of the passengers from Tara and points north as con
templated in that section. That the Ruthven and Gilmore City 
trains are routed via Tara and Fort Dodge for the sole convenience 
and benefit of the railroad company. and there is nothing in thi:;; 
practice that in any manner affects the rights or interests of the 
people at the intermediate points south of F~rt Dodge. The people 
at Gilmore City are just one hundred miles from Des :\Ioines by 
railroad; when they pay $2.00 to be transported from their homes 
tn Des Moines they are on an equal footing with the people from 
Fort Dodge south who pay but two cents a mile. 

Second. That even if the section was applicable a reasonable 
and proper construction of it when considered with the whole body 
of the railroad laws of the state would authorize the commission 
to proceed as requested, and on the "·hole controversy 1 hold that, 
upon the facts in this case, your commission has ample authority to 
compel the :l\I. & St. L. Railroad Company to charge its short line 
rates between points north of Tara and Des l\Ioines while routing 
its trains via J;.,ort Dodge and Angus, the longer line, and that such 
order will have no effect whatever upon rates to Des Moines from 
Fort Dodge and points south. 

April 15, 1910. 

Respectfully, 
H. \V: BYERS, 

Attorney General of Iowa. 

To THE BoARD OF RAILROAD CoMMISSIONERS, 
State House. 
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FREE PAss--FREE TRANSPORTATION-WHAT INCLUDED IN TERM
FILING OF SWORN STATEMENT BY RAILWAY COMPANIES AS TO 
LIST OF PASSES IssuED.-The name of very person to whom 
transportation is furnished, except employees who are paid 
wages, should be included in sworn list. 

GENTLEMEN: I beg to acknowledge receipt of the communication 
of your secretary under date April 15th, in which he says: 

''I am directed by the executive council to request of you a 
definite statement as to what free transportation, free passes, 
free tickets, etc., are required to be reportea to the executive 
council under the provisions of section 5, chapter 112, acts of 
the thirty-second general assembly, and what free transporta
tion,· free passes and free tickets may be omitted from such 
report, referring to you as exhibits certain reports already 
filed by common carriers with the executive council. 

''In filing these reports carrier companies are apparently 
construing the law in many cases so as to require no list and in 
others a very extended list. If either be correct the other must 
be wrong. I am sending herewith the reports filed for the 
year 1909 by the Chicago, Anamosa & Northern Ry.; the Illi
nois Central Ry.; Chicago, Rock Island & Pacific Ry.; Chicago, 
Burlington & Quincy Ry.; Chicago & Northwestern Ry.; Iowa 
Central Ry.; Chicago, Milwaukee & St. Paul Ry.; the Great 
Northern R.y.; Atchison, Topeka & Santa Fe Ry.; ·wabash 
Ry. and Chicago, St. Paul, :Minneapolis & Omaha Ry., which 
illustrate, it is believed, the extremes in variation of the several 
reports.'' 

In response thereto I submit the following: 
Section 1 of chapter 112, acts of the thirty-second general as

sembly, in so far as it is material to your inquiry, provides: 
''The words 'free ticket,' 'free pass,' 'free transportation,' 

as used in this act shall include any ticket, pass, contract, 
permit or transportation issued, furnished or given to any per
son, by any common carrier of passengers, for carriage or 
passage, for any other consideration than money paid in the 
usual way at the rate, fare or charge open to all who desirG 
to purchase. '' 

Section 5 of the act is as follows : 
''Every common carrier of passengers within the provisions 

of this act, shall on or before the first day of February of each 
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year, file with the executive council of the state of Iowa, a 
sworn statement showing the names of all persons ·within this 
state to whom, during the preceding calendar yem·, it issued, 
furnished or gave a free ticket, free pass, free transportation 
or a discriminating reduced rate, except wage earners of com
mon carriers in their ordinary employment and families of such 
wage earners, and disclosing such further information as will 
enable the council to determine whether'the person to whom it 
was issued, "-as within the exception of this act.'' 

Under these previsions it is the duty of every common· carrier 
of passengers covered by the chapter to file with your body a sworn 
statement of the names of all persons to whom such carrier has is
sued, furnished or given during the preceding calendar year a 
ticket, pass or transportation of any kind for any other considera
tion than cash paid in the usual way, and for the same rate of charge 
that is open to all who desire to purchase, except wage earners and 
their families; in other ,,.-ords, the name of every person to whom 
such transportation was furnished should appear on the list of 
names except such employees as are regularly employed by the 
carrier and paid ·wages as distinguished from salary, and the state
ment should contain all the necessary information from which the 
council might determine for itself whether the transportation was 
properly issued or not. 

April 16, 1910. 

Respectfully, 
H. w. BYERS, 

Attorney General of Iowa. 

To THE HoNORABLE ExECUTIVE CouNCIL 

of the State of I o1ca. 

FuGITIVES FROM JusTICE-CosT OJ<' HETURNING TO STATE-vVnEN 

PAID.-Where there has been no trial the governor may order 
the costs of returning fugitives paid when in his judgment 
they should be allowed. 

SIR: I am in receipt of your communication of the 19th instant 
requesting my interpretation of that part of section 5169 of the 
code relating to the payment of expenses incurred by an agent in 
returning a fugitive from justice to this state where requisition 
has been made by the governor for his return, and where the cause 
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against such fugitive has been dismissed without triaL 
That part of section 5169 of the code, which is material to the 

determination of this question, reads as follows~: 

''The governor, in any case authorized by the 'constitution 
and laws of the United States, may appoint agents to demand 
of the executive authority of another state or territory or from 
the executive authority of a foreign government, any fugitive 
from justice charged with treason or felony, and the accounts 
of the agent appointed for that purpose must be audited by the 
auditor of state and paid out of the state treausry. * * * 
but the state shall in no case pay the cost of returning thu 
ftlgitive if he has not been kiecl, unless it is sho'wn to the satis
faction of the governor that a failttrc of trial has not occurred 
by any fault or neglect on the pa.rt of those interested in the 
prosectdion. '' 

I believe that under the wording of the statute, the governor_· 
may allow and order paid the expenses of an agent who- has re
turned a fugitive from justice to this state, although the cause 
against such fugitive is dismissed without trial. The legislature 
evidently intended to leave the question of the advisability of paying 
the cost in each particular case to the discretion of the governor, 
and where he can determine to his satisfaction that the failure of 
trial has not occurred through the fault or neglect of those inter
ested in the prosecution, he should allow these costs. 

I would interpret the phrase ''those interested in the prosecution'' 
as used in the section above quoted, as meaning the officers who by 
law are charged with the duty of prosecuting persons who are 
accused of the commission of an offense. 

The question of the sufficiency of the showing in any particular 
case is one that this department does not have the statutory right 
to pass upon, as it has been left entirely ·with the governor to deter
mine whether the showing made is such as satisfies him that he is 
justified in ordering the costs paid. In order that the governor may 
arrive at a proper decision in any case, he may require the submis
sion of such evidence as he deems will be of assistance to him in de
termining whether there has been any neglect or failure to prose
cute on the part of those who are interested in the prosecution. 

In connection with this same matter I would respectfully refer 
you to the opinion of former Attorney General Charles W. 'Mullan 
under date of December 29, 1906, addressed to Governor Albert B. 
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Cummins, in which he placed practically the same interpretation 
upon this statute as is here given. 

April 21, 1910. 
Hox. B. F. C.\RI~or,r,, 

Respectfully submitted, 
H. w. BYERS, 

Attorney General of Iowa. 

Governor of Iotca. 

PRINTING AND BINDING-S'l'A'l.'E OFFICERS TO ORDER PRINTING AND 
BINDING FOR THEIR DEPAR'l'MENTS-SECRETARY OF STATE TO 
CERTIFY AS To CoMPENS"\TION OF PRINTER \YIIERE AMOUNT IS 
NoT FIXED BY STATU'l'E.-Statc officers may order such printing 
as is necessary for use in their offices to properly carry on the 
work of their department and cost of Slwh printing certified 
to by secretary of state where the price is not fixed by statute. 

SIR: I am in receipt of your communication of recent date in 
which you request my opinion on the following questions: 

First: Do state officers, boards and commissioners have the power 
under existing statutes, to order from the state printer in addition 
to the printing of reports, pamphlets and blanks expressly men
tioned by law, such other printing as they deem necessary for the 
carrying on of the business of their departments, such as circular 
letters, letter heads, envelopes, postal cards, leaflets, pamphlets 
and various kin<'ls of blanks, including those to be bound in book 
form as fee, receipt, record or similar books. 

Second: In case the said state officers, boards and commissioners 
have the power above mentioned, do they also have the authority 
under existing statutes to instruct or direct the state binder to 
bind tlw pamphlets, blanks, recPipt and other blank books and 
publications so ordered from the state printer and not expressly 
provided by statntr, in the style of binding they deem best for use 
of their respective departments? 

Thi1·d: In case the said officers, boards and commissioners have 
the power to order the printing and binding above mentioned, 
does the secretary of state have the power under section 120 of 
the 1907 supplement to the code, to allow what to him seems 
reasonable compensation for those classes of printing and binding 
not covered by the present statutory schedule of prices~ 
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Fourth: If in your opinion the practice followed has not been 
proper, will you kindly indicate such other method as in your 
judgment would be proper and legal? 

For the sake of brevity and to avoid repetition we will answer 
all of your quesbons without referring to any particular one_ 

Section 117 of the code, referring to the duties of state binder 
and printer, in so far as it is material to this question, reads as 
follo•vs: 

"They shall keep their respective offices at the seat of gov
rrnment, and sufficiently equipped to enable them promptly 
to print and bind the laws, journals, reports, and do all other 
printing and binding required for the state officers, boards or 
c:ommissioners having thrir offices at the capitol, or by or for 
the general assembly_'' 

The language of this section in directing the state printer and 
binder to equip their respective offices in such a manner as to 
be prepared to do, ''The printing and binding required for all 
state officers, boards or commissioners having their offices at the 
capitol or by or for the general assembly," in the absence of 
any express statute, making it the duty of any particular officer 
or department to order surh printing and binding as the differ
ent officers may need to carry on the business of their offices, 
seems to mn to leave the plain inference that the various officers 
and departments may order done by the state printer such work 
as in their judgment may be necessary to enable them to carry 
on successfully, expeditiously and in a business like manner the 

. business of their different offices and departments. The clause 
of the statute ''and do all other printing and binding required 
for the state officers,'' was certainly intended to cover other print
ing, than that dass particularly rnumerated in that statute, leaving 
the discretionary power with the different officers to determine 
just what printing and binding other than the classes named 
might be required by their office or department; and it is my 
opinion that the different state officers, boards and commissioners 
have the authority to order printed snch pamphlets, blanks, circu
lar letters, letter heads, envelopes, postal cards, receipt and fee 
books and such other printing, as in their judgment is necessary 
to properly conduct the business of their office or department. 

In view of the fact that they have the right to order the nec
essary printing for their offices, it is my opinion that under the 
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same construction of the statute, state officers have the right to 
order the different printed articles and publications bound, where 
binding is essential for the convenience of the office in handling 
the different receipts, records, books, etc., and for the proper preser
vation of the records, files and business of the office. 

When the printing and binding above referred to is finished 
by t]:le state printer and binder it is the duty of the secretary of 
state, under section 120 of the code supplement, to ascertain the 
amount to which the officer doing the work is entitled and certify 
that amount to the department having the work done, and where 
the statute does not expressly provide the amount to be paid for 
any particular article printed or bound, I believe the secretary 
should allow and certify such an amount· as may seem to him 
reasonable and just compensation for such work as compared 
with the amount fixed by statute for other work. 

May 4, 1910. 
HoN. W. C. HAYWARD, 

Respectfully submitted, 
H. w. BYERS, 

Attorney General of Iowa. 

Secretary of State. 

BoARD OF OPTOMETRY ExAMINERS-APPROPRIATION FoR ExPENSES. 

-It is not necessary for board to turn into treasury money 
which they have set apart to meet running expenses of de
partment for the following year. 

Sm: I am in receipt of your letter of the 25th ultimo, in which 
you request an opinion as to whether the board of optometry ex
aminers can legally appropriate a sum out of the funds now in 
their hands sufficient to meet the expenses of the department from 
July 1, 1910, to ,July 1, 1911, and retain that amount when ac
counting for the funds to the state treasury at the time directed 
by the statute. 

Section 13 of chapter 167, acts of the 33d general assembly, 
being a part of the chapter creating the optometry board and de
fining their powers and duties, reads as follows: 

''All unappropriated funds arising under this act shall be 
accounted for and turned into the state treasury on June 30th 
of each year.'' 
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Undoubtedly from the language of the statute, it is not intended 
that the board shall include in their annual report any part of 
the funds of the department which has been appropriated and 
set apart by them to meet the actual and necessary expenses of 
running the department for the year following_ All money not 
thus appropriated must be turned into the treasury_ 

l\Iay 5, 1910. 
DR. GeiLFORD H. SrTMNER, 

Yours truly, 
H_ w_ BYERs, 

Attorney General of Iowa_ 

Secretm-y Board of Optometry Examiners. 

COUNTY SUPERINTENDENT-QU~\UFICATION OF CANDIDATE AT PRI
MARY-PROVISIONAL CERTIFIC~\TE.-A person must possess the 
qualifications prescribed by statute for holding office of county 
superintendent to have name printed on primary ballot. One 
holding only a provisional certificate is not qualified to hold 
office of county superintendent. 

~IR: I am in receipt of your letter of the 8d inst., in which 
you request my opinion as to whether the holding of a provisional 
certificate. the issuance of which is provided for by section 27:34-s 
of the code supplement, qualifies one to take the oath required 
of a candidate for county superintendent in order that he may 
have his name printed on the primary ballot and if so, does such 
a certificate qualify him to hold the office of connt~T superintendent. 

In order for one to truthfully subscribe to the oath which he 
is required to make. that hP may have his name printed on the 
primary ballot as a candidatr~ for county superintendent, I believe 
he should possess the qualifications and credentials prescribed by 
the statute for one holding the office of county superintendent, and 
it is my opinion that one holding a provisional certificate is not 
qualified to hold the offiee of county superintendent. 

May 16, 1910. 
HoN. JoHN F. RIGGs, 

Yours truly, 
H. -vv. BYERs, 

Attorney General of Iowa. 

Superintendent of Pttblic Instruction. 
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OsTEOPATHS-LICENSE TO PRACTICE OPTOMETRY--Osteopaths meet 
requirements of chapter 167, acts of 33d general assembly to 
practice optometry. 

Sm: I am in receipt of yours of the 6th inst., requesting my 
opinion as to whether osteopaths legally licensed under our state 
law are required to obtain a certificate from the board of optom
etry examiners in order to practice optometry. 

It is my opinion that an osteopath may practice optometry only 
upon compliance with the provisions of section 6 of chapter 167, 
acts of the 33d general assembly. 

Respectfully submitted, 

May 17, 1910. 
DR. GUILFORD H. SUMNER, 

H. \V. BYERS, 
Attorney General of Iowa. 

Secretary Board of Optometry Examiners. 

SOLDIERS' HOME-SOLDIER's vVmow EN'riTLED TO ADMISSION.
The fact that the husband did not serve in an Iowa regiment 
does not bar his widow from admission to home. 

GENTLEMEN: I am in receipt of your communication of the 
lOth instant advising that 1\Irs. l\Iartha Underwood applies for 
admission to the Soldiers' Home at Marshalltown as the widow 
of Isaac Underwood, deceased; that her husband moved from 
Ohio to Missouri in 1856, lived there until 1859 when they moved 
to Appanoose county, Iowa, and lived there until the spring of 
1861; that he >vas a voter in Appanoose county. In the spring 
of 1861 the family moved to Missouri and in July of that year 
Underwood enlisted in Co. D, 18th Missouri Inf. and served until 
the fall of 1864 when he was killed at the battle of Snake Creek 
Gap; that his widow continued to live in .:\Iissouri until 1867 or 8 
when she moved back to Iowa and has continuously resided here 
since such time. That there is no evidence to show the intention 
of Underwood as to residence when he moved to :\Iis:·muri. It is 
admitted that :\Irs. Under"·ood is the widow of Isaac Underwood 
and that she is dependent. 

You request an opinion as to whether under the facts above 
stated, she is entitled to be admitted into said homr. the objection 
being raised that her husband did not serve in an Iowa regiment 
or battery and was not accredited to the state of Iowa. 
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St>t~tion 2601 of the code provides in part : 
"The Iowa soldiers' home, located at :Marshalltown, shall 

be maintained for dependent honorably discharged Union sol
diers, sailors and marines, their dependent widows, wives and 
mothers, and dependent army nurses.'' 

Section 2602 of the supplement to the code, 1907, provides: 
''All persons named in section 2601 of this act, not having 

sufficient means for his or her own support, who are disabled 
by disease, wounds, old age, or otherwise, who served in Iowa 
regiments or batteries, or were accredited to the state of Iowa, 
or who have been residents of the state for three years next 
preceding the date of application, shall be eligible to admission 
into said home,'' etc. 

It is my opinion that under the facts above stated, all of the 
conditions for admission have been met; that is to say, Mrs. Under
wood is the widow of an honorably discharged Union soldier who 
served in the Union army; she is disabled and dependent and she 
is and has been for over forty years last past a resident of the 
state. of Iowa. 

An examination of the original act, which is found in chapter 
58, acts of the twenty-first general assembly, discloses the fact 
that if the residence is sufficient it is not necessary for the person 
applying for admission to have served in an Iowa regiment or to 
be accredited to the state of Iowa. assuming of course that the 
other conditions of the act have been complied with. 

June 16, 1910. 

Respectfully, 
H. vv. BYERs, 

A.ttornry General of Iowa. 

HoxoR.mr~E Bo.\RD OF CoxTROL 
of Stale Institutions. 

Bo.\RD oP Em~C.\Trox-RIGHT TO EMPLOY PERRON TO ExAMINE 
CouRSE OF fiTTJDY OF HIGH ScHOOLS.-The board of education 
may hire such employeeR as are necessary and pay them out 
of the fund at their disposal. 

GEN'rLEJ\IEX: I beg to acknowledge receipt of the communica
tion of your secretary of date June 16th, in which he says: 

·'The Iowa state board of education has employed a person 
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to make exammation of the courses of study of the various 
high schools, etc .. for the purpose of establishing uniform re
quireml'nts, etc., for entrance to the three state Pdncational 
institutions. Heretofore, similar work has been done by the 
university at its 0\rn expense. 

The board of Pducation seeks to have the expense of thi11 
inspection charged to the state of Iowa, under the provisions 
of chapter 170, acts of thl~ 3:3d general assembly. which the 
executive council has been inclined to believe has not been 
contemplated by sneh statute. the view being taken that the 
statute contemplates employees for the board and finance com
mittee as an office, and not for the institutions. 

The executive council desires your opinion in writing as 
to whether such chapter 170 acts of the 3:~d genPral assembly 
authorizes snch employment at the expense of the state under 
tlw proyisions for paying for assistants and exlwnses. '' 

In responsP thereto I have to say that chapter 170. aets of the 
33d general assembly, in creating tlw state hoard of Pdncation 
places the responsibility for the propPr goYl'rnment and enntrol 
of all the institutions eonred by tlw act upon that heard, and thP 
provisions of tht• aet ~'>honld have snch lib(•ral construction as will 
make it possiblP for the hoard to fully and eompletely meet that 
responsibility. 

Section 4 of the act, in so far as it is material to yonr inquiry, 
authorizes the' board to elect all the nt>cessary officers and em
ployees for the educational institutions, to fix their compensation 
and to make all necessary rules and regulations for the g·overnment 
of said institutions. 

In addition to this general pmyer it is proYide(l in SPetion 9 that 
the hoard may hire such employees as may he found necessary to 
assist the finance committee in the pl~rformance of its rlutiPs. 

The pmYers thns given to the board an~ so broad and so •general 
that I haYe no doubt about the anthority of the board to make 
the employment referred to in your letter. and have the person 
so employed paid out of the same fnnd and in the same way that 
the other employees and assistants covered by the act are paid. 

• June 22, 1910. 

Respectfully, 
H. w. BYERS, 

Attorney General of Iowa . 

To THE HoNORABLE EXECUTIVE CouNCIL 

of the State of Iowa. 
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ScHooLs--NEw DISTRICT-EXTENSION OF CITY LIMITs-ScHooL 
CENSUS-TAX LEVY-PLACE OF ATTENDING SCHOOL--DIVISION 
OF ASSETS AND LIABILITIES.-vVhere a member of school board 
after change of boundary moves out of old territory into the 
newly acquired territory his status is same as before. All tax
able property included in city as extended should be included 
in current levy. School registration should include all persons 
of school age residing in territorial limits as extended and 
children residing in the extension have a right to attend 
school in the independent district immediately upon the ex
tension being made. Each school district affected by exten
sion has a right to appoint an arbitrator to settle disputes as 
to the assets to which it is entitled. 

SIR: I am in receipt of your communication of the 30th ultimo 
advising that the incorporated city of Iowa City extended its cor
porate limits in February, 1910. Prior to said extension the cor
porate limits of Iowa City were co-extensive with the independent 
school district of Iowa City. The extension to the city included a 
part of two adjoining townships and also a part of two adjoining 
schoool districts. 

In view of thes'~ facts you submit the following questions: 
'' 1. Does the fact that a member of the board of directors 

of said independent school district of Iowa City, after the 
vote of the people extending the city limits. removes outside 
of the limits of the old district but upon the territory included 
in the new limits, create a vacancy in the office of director? 

'' 2. Should the school census. or register of persons of 
school age, for the year 1910, include the chilrlre'n of school 
age residing in the new territor;v· embraced in the extension 
of thP city limits? 

'' 3. Should sums estimated in the year 1910, under sec
tion 2806 of the supplement to the code, as amended by chapter 
182 of the acts of the 33d general assembly, be raised by the 
levy provided for under section 2807 of the code upon nll tnx
able property IYithin tht- tPrritorial limits of Iowa City as 
extended? 

'' 4. Do the children of sehool age residing in the territory 
taken in by the extension of the city limits have the right to 
attend school in the independent school district of Iowa City 
in the year HJlO, and is there an obligation resting upon the 
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independent school district of Iowa City to educate the chil
dren residing- on the territory taken in during the year 1910? 

'' 5. In the event that the boards of directors representing 
the newly formed districts cannot agree 11pon an equitable 
division of all the assets and liabilities of the corporations 
affected, and it is necessary to appoint arbitrators under sec
tion 2R02 of the supplement to the code, how many a1·hitrators 
should be appointed. and \Yill one board of arbitrators pass 
upon the division to be made among the three districts?'' 

First. Considering that the member of the board of the original 
district of Iowa City did not change his residence until the ex
tem;ion of the district, and that afte1· the change he still remained 
in the nPw district. his status is the same as though no change in 
residence had been made by him. 

Second: In 111,\' opinion the school census or register of p(•rsons 
of school age for the yt>ar 1910 should inclmle all of the children 
of sdwol ag·e residing in tlw new ten·itol'.\' cmbruce(l in tlw ex
tension of the city limits. 

Third. In making the estimate of taxes levierl for school pt:r
poses for y(•ar 1910, all taxable property within tlw territorial 
limits of Iowa Cit.\· as ext(:nded should be included. 

PouJ"th. 'l'he ehildren of school ag·e residing in the territory 
embraced in the extension of the corporate limits of Iowa City 
have the right to attend sd10ol in the independent school district 
of To,m City in the year 1910. 

Pifth. In the event that the board of directors of the various 
school districts affeetcd b,v the extension of the independent school 
distrirt of Iowa City are unable to ag1·ee upon an equitable di
vision of the assets and liabilities affecting the corporations, and 
it becomes nceessary to appoint arbitrators undPr section 2802 sup
plement to the code, 1907. each sehool coporation affected has 
the right to appoint its arbitrator to determine the dispnt.(: in 
whi<'h it alone is <'oncerned. 

• July 8, 1910. 
HoN .• JoHN F. RrGGS, 

Respectfully, 
H. w. BYERS, 

Attorney General of Iowa . 

Superintendent Pnblic Instntction. 
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INFOR::lL\TIOKs--S.\LE lW Prsu UNLAWJ<'lTI,LY TAKEK-PEES OF 

.JusTICE OF THE PK\CK-Each single sale of fish shoulu be 
stated in one count of information. 'Where• an information 
contains several counts the justice is entitled to hut one fee 
for docketing the case. 

Sm: I beg to acknowledge receipt of your letter of the 25th 
instant in '"hich you say: 

·''Section 2559-Prosecutions: In all prosecutions under 
this chapter, any number of violations may be included in the 
information. but each one shall be set out as a separate count. 

''Section 2543-Bnying and selling; No person shall know
ingly buy, sell, offer for sale, have in possession for sale or 
transportation or for any other nse or purpose, any fish un
lawfully taken under the provisions of this chapter. 

"Under the above two sections, if parties are arrested for 
knowingly selling fish unlawfully taken, cannot the informa
tion be drawn in as many connts as each fish sold, and on 
separate counts, can a justice of the peace docket each separate 
eonnt, and in your opinion when an information is drawn in 
separate eounts, can a justice of the peace docket each separate 
cm1nt as a casn and charge the statntory fees as costs on each 
OllC 0?'' 

In response thereto I have to say : 
First. The information may properly contain a separate eount 

for each sale of fish unlawfully taken as provided in the chapter 
from ,Yhieh the above sections are quoted. If a number of fish 
arc included in a single sale the sale should be covered by a single 
count in the information; on the othrr hand, if the sale is of each 
fish separately then it would be propPt' to include in the informa
tion as man.v eonnts as then~ \\'en• fish sold. 

Second. Section 4597 of the code covering fec"s of justice of 
the peace in so far as material to your inquiry provides: 

''Par. 1. For docketing each case in nach action except 
in garnishment proceeding·s, fifty (50) cents.'' 

Under this provision thr jnstice of the peace would be entitled 
to charge hut fifty ( iJO) cents for dorkPting the case here r•overed by 
your information rvrn though the information contains several 
counts, and the same rule would apply as to all other fees and 
costs. 

,July 26, 1910. 
RoN. GEo. A. LINCOLN, 

Respectfully. 
H. w. BYERS, 

Attorney Gcncra,Z of Iowa. 

State li'ish and Game Warden. 
10 
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INTOXICATING LIQUOR-CORPORATIONS MAY SELL AT WHOLESALE.

A corporation which complies with all requirements of the 
mulct law may sell liquors at wholesale. 

SIR: I am in receipt of your communication of the 30th ultimo 
advising that the executive council has before it the application of 
the Co-operative Company of Sioux City for authority to issue 
stock in exchange for property listed. 

This is a corporation organized for 'the purpose of engaging in 
the sale of intoxicating liquors at wholesale . 

. In view of the decision of State v. Delahoyde, 126 N. W., page 
330, I am of the opinion that a corporation which otherwise com
plies with all of the conditions of the mulct law may engage in 
the sale of intoxicating liquors at wholesale, but chapter 143, acts 
of the 33d general assembly prohibits a corporation from engaging 
in the retail sale of intoxicating liquors. 

My former opinion should be so modified as to conform with the 
views herein expressed. 

I return herewith enclosures. 
Yours very truly. 

August 12, 1910. 
l\IR. A. H. DAVISON, 

H. w. BYERS, 

A~ttorney General of Iowa. 

Srct·ctary Execntive C01tncil. 

ScnooL Bo.I.Rn-:\1.\INT.\INING ScHooLs-FuRNISHING 'rRANSPORTA

TION.-It is mandatory upon a school board to either continue 
school in home districts or transport pupils to adjoining school. 
'l'hey may pay for more than six months tuition in adjoining 
district. 

Sm: I am in receipt of your communication of the 27th ultimo 
submitting· the follmYing questions. 

First. Can a school board he compelled to transport children 
who residr more than two miles from the school, \Yhen the school 
in tlw home district is closed? 

Second. Docs the board of tlw district in which the school is 
closed have authority to provide for more than six months of 
school in the adjoining district. provided said district maintains 
its school for a greater time? 
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1'hinl. :\Iay a school board arrange with an adjoining school 
district for pupils within the district, and also provide for the 
transportaton of such pupils to such adjoining school even though 
the home school is maintained? 

First. It is my opinion that it is mandatory upon the school 
board to either continue the school in the home district or transport 
the children to an adjoining school. 

Second. The board has authority to make provision for sending 
pupils to an adjoining school for more than six months, provided 
the school is maintained for 11 greater time. The board is of course 
limitPd by the statutory amount of school taxes which may be 
raised \Yith reference to thrse matters. · 

Thi1·d. Section 2774 of the code provides among other things 
that when the board is released from its obligation to maintain 
its school, or when children live at an unreasonable distance from 
its myn school, the board may contract with boards of other school 
townships or independent districts for the instruction of children, 
etc., and may also arrange for the transportation. 

It follows therefore that if the board is eithPr released from 
its obligation to maintain a sehool, or the children live at an un
reasonable distance from their own school. the board may contract 
with boards of other schools for such pupils, and nlso provide 
for tlwir transportntion to and from such school. 

Respectfully, 

Sc>ptember 19, 1910. 
lioN. JoHN F. RraaR, 

H. w. BYERS, 

Attorney General of I01ca. 

Superintrndent Public Instntction. 

Pn.\RM.\CY BoARD-CONDUCTING EXAMINATIOK.-A person who has 
been registered in another state not entitled to be registered 
here without examination. 

SIR: I am in receipt of your communication of the 2d instant 
requesting to be advised as to whether the board of pharmacy may 
register a man in Iowa by simply looking over and approving his 
examination given by the board of another state; or would the 
applicant be compelled to pass a satisfactory examination before 
the Iowa board. 



148 REPORT OF ATTORNEY-GENERAL 

Section 2589-a, supplement to the code, 1907, provides: 
''The commission at such times and places as it may select 

and in such manner as it may determine shall conduct an 
examination for all persons desiring to engage in and con
duct business as registered pharmacists,'' etc. 

This section in my opinion contemplates that your board shall 
actually conduct an examination for all persons desiring to engage 
in the business of pharmacy as registered pharmacists. Reg
istering a man who has taken an examination in another state is 
not ''conducting an examination.'' 

September 21, 1910. 
MR. H. E. EATON, 

Respectfully, 
H. w. BYERS, 

Attorney Geneml of Iowa. 

President Pharmacy Commission. 

INSANE PATIENT-CHARGE UPON STATE-UEGAL SETTLEMENT.-No 

legal settl.ement can be obtained in a county under sections 
2224 and 2226 of code unless residence is had for one year 
with intent to remain. 

Sms: I am in receipt of your communication advising that Mrs. 
Etta Sloan and her husband resided in Minnesota prior to the 
12th day of ::\fay, 1909; that at said time she was in the state hos
pital at Fergus Falls. On the date named she was released on 
parole from the hospital and was at once brought to this state. She 
was later discharged from the hospital although not as cured. The 
family first stopped in Bremer county but a little later the mother 
took her to \Yapello county as an insane patient to care for her. 
The husband went to ·wapello county about September, 1909, pro
currd employment and established a home there. His stay in 
\Vaverly for abont four months was in the nature of a visit with 
hi:; ~;ish~1·; thnt l1e left ::\Iinnesota with thn intention of making 
his home in Ilmn. and that a few days after he had been in this 
state one year, his wife was adjudged to be insane and committed 
to the state hospital where she now is. 

Upon the facts stated you request an opinion as to "whether 
this patient should be held as a charge to the statc; and if not, 
·whether she should be held as a, charge to Bremer or \Yapello 
county.'' 
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Under sections 2224 and 2226 of the code and County of Cerro 
Gordo v. County of Wright, 50 Iowa, 439, and other decisions of 
our supreme court, no legal settlement could be obtained in either 
of the above named counties unless the person resided therein 
for the period of one year with the intention of making that his 
or her residence. 

I am therefore of the opinion that Mrs. Etta Sloan gained no 
legal settlement in either Bremer or \V apello county, and hence 
she should properly be held as a charge to the state of Iowa. 

October 5, 1910. 

Respectfully, 
H. w. BYERS, 

Attorney General of Iowa. 

HONORABLE BOARD OF CONTROL 
of State Instittttions of Iowa. 

BUILDING AND LoAN AssociATIONS-FILING ARTICLES.-Are not re
quired to file their articles of incorporation in office of secretary 
of state nor pay filing fees as required by other corporations. 

GENTLEMEN : I am in receipt of a communication of the 15th 
instant from your secretary requesting an opinion in writing as 
to whether domestic building and loan associations are, under the 
laws of Iowa, properly incorporated unless the articles of said 
corporation are filed in the office of the secretary of state; and 
also, whether if the law required the same to be filed in said office, 
the approval contemplated by said statute to be made by the ex
ecutive council should be given before said filing with the secre-
tary of state. 

The first branch of your question has been before the department 
for consideration, and on the 9th day of October, 1908, I gave 
a ·written opinion in which I then held that chapter 13 of title 
9 of the code provided for the incorporation and organi1mtion of 
building and loan associations, and section 1913 of said chapter 
provided for the payment of fees of such corporations; and that, 
therefore, such associations were not required to file their articles 
with the secretary of state and pay the fee required by section 
1610 of the code. I still adhere to the position therein taken. 

I am of the opinion, however, that if such associations desire 
to file tlwir articles with the secretary of state, it will be necessary 
for them to pay the fee required by section 1610 of the code and 
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amendments thereto. In other words, if such associations desire 
on their own motion to file their articles with the se~retary of 
state, these articles will be governed the same as any other articles, 
both with reference to the payment of fees and with reference 
to the approval contemplated by la\v. 

Respectfully, 

October 7, 1910. 
HoNORABLE ExEcu·rrvE CoGNcn, 

of the State of Ion·a. 

H. -vv. BYERs, 

Attorney Geneml. 

BoARD OP HEALTH-APPROPRIATION J<'OR 0PPICE ExPENSE.-'l'he 

board may use a part of appropriation provided under section 
2575 to pay clerical help necessary to the work of the office. 

SIR: I beg to acknowledge receipt of your communication of 
November 30th, in which yon say: 

''Owing to the excessive and <extra amount of work to be 
done in the office of the State Board of Health, the Secretary 
finds that he will be without funds from extra clerical appro
priation with which to pay clerk hire; therefore the Secretary 
desires to know whether it would be legal to pay clerk hire 
from the appropriation authorized in section 2575 of the code. 

''Will you kindly give me a written opinion in this matter 
in order that "'e may proceed according to law?'' 

In response thereto I have tO' say, that upon an examination of 
the several acts appropriating money for the use of your office I 
find nothing that would prohibit the use o,f part of the general 
annual appropriation for your office covered by section 2575 in 
the payment of such temporary help as might be required to keep 
up the necessary work of the office. Such use of the fund would 
clearly come within the term "contingent expenses of the Secre-
tary 's office." 

Respectfully. 
H. w. BYERS. 

Attorney General of Iowa. 
December 3, 1910. 

DR. GUILFORD H. SUMNER, 

Secretary Iowa State Board of Health. 
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INSURANCE RATE&--FRATERNAL SOCIETIES.-Under a contract for 
consolidation of two societies any increase as to rates over that 
stipulated in contract is illegal and void. 

SIR: In response to your request for an opinion as to whether 
or not the acts of the American Patriots of Springfield, Illinois, in 
advancing the rates upon the policies of the members who for
merly belonged to the Knights and Ladies of Golden Precept is 
legal and binding upon such members, I have to say, that, after a 
careful examination of the memorandum forwarded with your 
communication and the contract of consolidation, the increase in 
rates, in my opinion, is in direct violation of that part of the con
tract in which the American Patriots binds itself to continue in 
force the contracts of insurance of the members of the Knights 
and Ladies of Golden Precept at the rates which said members 
were paying prior to the consolidation, and for that reason is 
illegal and void. 

I return herewith the papers in the case. 

December 9, 1910. 
HoN. JoHN I;. BLEAKLY, 

Auditor of State. 

Respectfully, 
H. W. BYERS. 

Attorney General of Iowa. 

IowA STATE DRAINAGE, WATERWAYS AND CoNSERVA'l'ION CoMMis
SION-UsE OF FuNDS FOR ExPENSES OF 0FFICE.-Under Chap
ter 249, acts of thirty-third general assembly, after paying 
RalarieR of secretary and assistant out of the fund created, the 
balance of the appropriation may be rxpended for other legiti
mate expenses of office. 

GENTI,EMEN: I beg to acknowledge receipt of your secretary's 
eommunication in which my opinion is requested a:> to whether or 
not ''chapter 2-±~l, sections 4 and 5, laws of the thirty-third general 
assembly. contemplate a transfer of funds from the secretary's sal
lary appropriation, in event that snch appropriation is not fully ex
pended, to the expense fund of 1-mch account.'' 

rl'here is no such thing as a secretary's salary appropriation in 
chapter 249. 'rhat chapter, by section 5, appropriates the lump 
sum of $2,500.00 per annum for all purposes out of which the 
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commission, by section '1, is authorized to pay a secretary not to ex
ceed $1,500.00 per annum. If the commission is able to secure the 
services of a secretary for less than $1,500.00, it may do so; in 
fact, it is its duty to do so, thus increasing the amount available out 
of the appropriation for other legitimate expenses; in other words, 
for illustration, if the secretary's salary is fixed at $1,200.00 a year 
and the salary and expense of other assistants should not exceed 
$1,000.00, the two items making a total of $2,200.00, the commis
sion would have $300.00 left, out of which amount it would have 
the right to pay any other legitimate expense incurred in accom
plishing the purpose of the act; in doing this, however, there is no 
question of transfer of funds involved. 

Respectfully, 

January 2, 1911. 

H. vv. BYERs, 
Attorney Geneml of lotua: 

IowA STATE DRAINAGE WATERWAYS AND CoN
SElWATION CoMMISSION, STATE HousE. 

INSURANCE-ALLOWING AN AGENT COMMISSION ON A PoLICY ~WRIT
TEN UPON His OwN J_jJFE.-To allow an agent a commission on 
a policy of insurance on his own life is not a violation of sPc
tion 1782 of the supplement to the code. 

SIR: I beg to ackno-wledge receipt of your communication of 
December 27th in which you request an opinion as t,J whether or not 
a life insurance company would be violating the provisions of sec
tion 1782 of the 1907 supplement to the code in allowing one of 
its own agents the usual commission upon a policy written upon his 
own life, the commission to be the same allowed him in case the 
risk had been taken on the life of another. 

The section referred to provides : 
"No life insurance company or association shall make or 

permit any distinction or discrimination between persons in
sured of the same class and equal expectancy of life in the 
amount or payment of premiums or rates charged for policies 
of life or endowment insurance, or in the dividends or other 
benefits payable thereon, or in any other of the terms or condi
tions of the contract it makes; nor shall any such company or 
association or agent thereof make any contract of insurance 
agreement, other than as plainly expressed in the policy issued; 
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1;10r shall any such company or association or agent pay or 
allow, directly or indirectly, as an inducement to insurance, 
any rebate of premium payable on the policy, or any spec~al 
favor or advantage in the dividends or other benefits to accrue. 
thereon, or any valuable consideration or inducement what
ever, not specified in the policy or contract of insurance.'' 

This section prohibits: 
First. Any distinction or discrimination as to (a) the amount 

or payment of premiums or rates charged; (b) as to the dividends 
or other benefits payable on the policy; (c) as to any other of the 
terms or conditions of the contract. 

Second. It requires the entire contract to be plainly expressed 
in the policy. 

Third. It prohibits the payment or allowance as an inducement 
to insurance, (a) of any rebate of premium payable on the policy; 
(b) . of any special favor or advantage in the dividends or other 
benefits that accrue thereon; (c) of any value, consideration or in
ducement whatever not specified in the policy on account of in
surance. 

It will at once be seen that this section has no application what
ever to legitimate commissions allovved to agents for procuring 
policies of insurance. The whole purpose of the section is to pre
vent discrimination by the manipulation of premiums, rates, divi
dends or rebates, and has application only tcr the conduct of the 
company and its agents in dealing with policy holders, and it is 
difficult to see how the allowance of the regular commission to an 
agent for an application for policy on his own life would be a dis
crimination either in favor of or against any other policy holder; in 
fact, to depriYe the agent of this commission would be an unjust 
discrimination against him and in favor of the company. 

I am therefore of the opinion that there is nothing in this sec
tion nor any other that would prevent the allowance of a bona fide 
agent of a life insurance company of the regular commission on a 
policy on his own life, and to pay or allow such commission to an 
agent would not be a violation of this statute, notwithstanding the 
agents's contract with his company might prohibit the allowance to 
him of a commission upon policies on his own life. 

January 2, 1911. 
HoN. JoHN L. BLEAKLY, 

.chtditor of State. 

Respectfully, 
H. w. BYERS, 

Attorney General of Iowa. 
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PRACTICE OF MEDICINE-REVOCATION OF CERTIFICATE.-Where a 
doctor is convicted of an offense and is afterward pardoned, 
such pardon does not restore his right to practice medicine 
where the revocation of his certificate does not rest alone upon 
his conviction in the case. 

SIR : In response to your request for an opmwn as to whether 
or not the pardon of Dr. J. W. Crofford by the governor restored 
or revived the license or certificate to practice medicine which had 
been revoked by your board, I have to say that I have examined the 
statement of facts furnished me carefully, as well as the statement 
of the record made by the board with respect to the doctor's cer
tificate, and, while the question is not free from doubt, I am of the 
opinion that under all the circumstances of this case the board is 
warranted in refusing to recognize. the doctor's right to practice 
medicine in this state. 

If the action of the board in revoking the doctor's certificate 
rested solely upon the conviction in the case in which the governor 
has granted a pardon, and nothing had developed subsequent to the 
conviction and pardon that affected the doctor's professional in
tegrity and fitness to practice medicine, I would be inclined to ad
vise the restoration of his certificate. It appears, however, from 
the record that the revocation of his certificate does not rest alone 
on his conviction in t.he ease in which pardon has been granted. 

Under these circumstances it seems to me the wise and proper 
thing for the board to do would be to give the doctor an opportu
nity to make a showing with respect to the matters upon which the 
revocation of his certificate rested, and if by such showing the 
board is satisfied that the doctor is a fit and proper person to prac
tice medicine in this state, the order revoking his certificate should 
be set aside and his right to practice recognized. To require this 
showing will work no injustice to the doctor, and the public will be 
fully protected. 

Respectfully, 

January 2, 1911. 
DR. GuiLFORD H. SuMNER, 

Secretary State Board of Health. 

H. w. BYERS, 

Attorney General of Iowa. 
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MINING-INTERPRETATION m' TERM, ''l\:IINE FoREMAN'' oR ''PIT 

Boss.'' -Ruling of state mine inspector upheld. 
SIR: In the matter of the ruling made by the state mine in

spectors on or about December 12th last, viz., ''That the term, 
'mine foreman' or 'pit boss,' in chapter 9 of the code is interpreted 
to mean any person hiring or discharging men or to whom the care 
or the operation of a mine or part of a mine, and the safety of the 
men employed therein is entrusted,'' and the legality or propriety 
of which ruling was submitted to me some days ago, I have to say, 
that, after the most careful consideration, I have come to the con
clusion that I oug·ht not to interfere with this ruling. 

The matter is so clearly one of good sense and judgment upon 
the part of the inspectors that I am sure interference by a ruling 
from this department would simply confuse and further compli
cate matters; I venture, however, to suggest that the ruling should 
be used for the sole guidance of the inspectors in the performance 
of their duties, and that great care should be exercised in the en
forcement of the rule in order that no injustice may be done to 
either side in this controversy, and in order that unnecessary fric
tion and trouble between miners and mine owners may be avoided 
in so far as possible. 

January 2, 1911. 
RoN . .EDWARD SwEENEY, 

State Jline Inspector. 

Respectfully, 
H. vv. BYERs, 

Attorney General of Iowa. 
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SCHEDULE ''H" 

JusTICE OF THE PEACE.~Duty to deposit with his successor his 
official docket and other official papers in his possession at 
the expiration of his term of office. 

Des Moines, January 7, 1909. 
Mr. Chas. Jones, J. P., 

Sanborn, Iowa. 
Dear Sir: Yours of the 31st ultimo at hand. I understand 

therefrom that you have been elected justice of the peace to suc
ceed James vV. Dow, and that one C. E. Foley was at the same 
time re-elected justice of the peace in the same township, and 
that a proposition has been made to you that the books and dockets 
formerly under the charge of Mr. Dow be turned over to Mr. 
Foley, and that Mr. Foley turn over to you the books and dockets 
which have been under his charge as justice of the peace during 
his prior term of office, and that you wish to know whether such 
a transaction would be a proper and legal one. 

In reply thereto I have to say that if the facts of the case are as 
above set forth, it would be improper to make such an exchange 
of books. 

Code section 4584 provides in substance, that a justice of the 
peace, upon the expiration of his term, must deposit with his suc
cessor his official docket and other official papers, as well as those 
of his predecessors, which may be in his custody, there to be kept 
as public records. 

As lVIr. Foley succeeds himself, it would appear to be his duty 
to retain the dockets which have been in his possession. 

Yours very truly, 
CHARLES s. "WILCOX. 

Special Co1tnsel. 
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CLERK OF DISTRICT CouRT.-Duty to give board of parole informa
tion requested concerning prisoner. 

Des Moines, January 8, 1909. 
Mr. P. H. Healey, 

Clerk of District Court, 
N cwton, Iowa. 

Dear Sir: Replying to yours of the 31st ultimo in reference 
to the collection of a clerk's fee for the record mentioned in section 
20 of chapter 192 of the acts of the 30th general assembly, I have 
to say that said section 20 expressly· provides that it is the duty 
of the clerk to furnish such record to the board of parole and that 
section 21 of said chapter makes it the duty of every public officer to 
whom inquiry may be addressed by the board of parole con
cerning any prisoner, to give said board all information posse~sed 
or accessible to him which may throw light upon the question of 
the fitness of the said prisoner to receive the benefits of parole. 
No fees could be collected against the board of parole under item 
21 of section 296 of the code. 

Yours very truly, 
CHARLES s. WILCOX. 

Special Counsel. 

TOWN COlJNCIIr---VAC_\NCIES TO BE FILI.ED BY MEMBERS OF THE 
CouNCih-Duty of mayor to declare candidate who has ma
jority of votes elected. 

Mr. A. J. Byerly, Mayor, 
Coggan, Iowa. 

Des Moines, January 27, 1909. 

Dear Sir: I have your favor of recent date in which you sub
mit the following: 

Coggan is an ineorporated town of 500 inhabitants. March, 
1907 we elected three new councilmen and three held over; one coun
cilman has resigned, and his resignation has been accepted. In 
filling this vacancy I want your opinion : 

Ji'irst. If three councilmen vote for and t\yo against said candi
date for couneilman is said candidate elected councilman if the 
mayor approves of the election? 

Second. In the above circumstances is the candidate elected coun
cilman if the mayor does not approve of the election? 
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Third. -with only four councilmen present and three votes for 
and one against a certain candidate, can the mayor dc~cide there is 
an election or no election as he chooses? 

In reply I herewith submit the following: 
Sc:~tion 1272 of the Supplement to the Code, so fat· as it. it> mate

rial to the questions un<im· consideration, provides: 
"Vaeancies * * * in all town offices shall be filled by 

· the council at its first regular nweting after such vacancy oc
curs or as soon thereafter as practicable.'' 

Section 658, paragraph 5, provides: 
"If e (the mayor) shall be presiding officer· of the council 

\Yith the right to vote only in case of a tie.'' 
In response to your first question will say that under the condi

tions you state the candidate for councilman would be elected eoun
cilman whether the mayor approved of the election or not: this also 
answers your second question. 

Replying to your third question I have to say that with four 
councilmen present, three voting· for and one against a certain 
candidate. the• candi<late should lw de<~lared PlP<·ted hy the ma;vor. 
Tie has no disc•rction in the matter. 

Your·s very truly, 
CnARLEs -vv. LvoN, 

Assistant Attonwy Grncral. 

Con~T Hon.;E GRoUNDS.--Board of supervisors ma,v authorize the 

erection of a temporary stn1eturc thereon for a public purpose 

provided it will not inter·fere in any manner "-ith the public 

bm;iness transacted in the court house. 

Des Moines, Iowa, February 6, 1909. 

JOSEPH H. EGElUL\YER, C01'NTY AT1'0RNEY, 

}Iarshalltown, Iowa. 

DEAR Sm.-I have your favor of January 26th addressed to the 
attorney general in whieh you submit the following proposition: 

Can th0 board of supervisors or the county auditor grant 
an evangelistic committee of your eity which is promoting what 
arc called the ''Sunday Meetings'' the right to use a portion of 
the court house grounds for the purpose of erecting a taber
nacle thereon to be used for the evangelistic meetiugs from 
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• 
February 1, 1909, to June 1, 1909; the deed to the county con-
veying the court house grounds containing no restrictions what
soever as to the use for which such real estate was originally 
acquired except that a court house was to be built thereon 
costing a certain sum of money. 

You also ask for an interpretation of paragraph 9, section 422, 
page 88, of the 1907 Code Supplement. 

Replying to your letter I have to say that I have found some au
thorities which might seem to indicate that such a privilege could 
not be properly granted and the following brief may aid you in 
further investigation of authorities supporting that theory of the 
proposition : 

Paragraph 9, Section 422, of the 1907 Code Supplement. is as 
follows: 

''To purchase, for the use of the county, any real estate nec
essary for the erection of buildings for county pnrposes; to re
move the site of, or designate a ne"· site for, any county build
ings re<:]nired to be at the county seat. when such site shall not 
he beyond the limits of the town, village or city at which the 
county seat is located. and to permit any person, persons, or 
corpm'ation to use any prtion of the lands owned by the coun
ty for ornamental or art purposes, or for the erection of any 
monument or fountain under snch restrictions and regulations 
as the board of s11pervisorR may from time to time enact, pro
vided that such use does not interfere with the use for which 
such real estate was originally ac<:]nired by the county.'' 

Paragraph 11, SeL·tion 422, of the code supplement gives the 
supervisors power ''to repreRent the respective comities an'cl to 
have the care and management of the proprrty and business thereof 
in all cases where no other provision shall be made.'' 

Paragraphs 9 and 11 of said section 422 of the supplement are 
the only provisions that I can find which bear upon the power of the 
supervisors to grant the privilege requeRted. 

A county is a political .corporation invested with certain limite{;l 
and specified powers. which are divided among and are to b0 exer
cised by a class of agents or rounty officers appointed for that pur
pose. Th<~ir•duties are not only defined. but the mode of performing 
them is oftm prescribed by law, and this being done, the power 
must be exereised precisely as it is given. .. 

Hnll vs. Mat·shall Gowdy, 12 Iowa, 142. 
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The aboYe ea.se invol"ves tlw ](~gality of bonds issued for the erec
tion of a eonrt house in i\Iat'i'ihall county in the year 1861. 

Counties an~ in fad municipal corporations. In the ease of 
JlcPhrrson I'S. PosteJ' Bros., 4:l Iowa, 48, the court said: 

''The eity, as all other municipal corporations, can exer
cise no power not conferred by law; upon the law, from whi~h 
its existeme is derived, it depends for all authority. It is a 
creative and positive enactment and all the city's powers flow 
therefrom. Of course 1re IYill not be understood as intimating 
that the means and manner of the exercise of power must be 
prescribed by express enactment. but that the power itself de
pends thereon.'' 

Sl(tle of Indiana vs. II art. 83 L. R. ~\ .. 118, holds that: "A lease 
of rooms in a court house to be used for private pnrposes cannot 
be lawfully made b~- count;,- commisswnrrs in tlw a hs(~rwc of statu
tor~- authority.'' 

Sec also editor's notes io said ca,;r, cii ing seYentl ('ascs in point. 
"\Vhen the city or town lmildings nre let to private parties 

such nse is a privnte nnd not n public usc under the laws in 
this state. The land upon which the comt honse is erected is 
pnrchnserl, rmd held only for such pnrpose, "·hich is a public 
purpotle. nnd under all the anthoritirs can he used for no other 
pnrpose. * ~, ~, \Ye think it elear, both upon principle and 
anthorit,v, that the boards of commissioners in this state have 
no pown· to rrnt the court house. or any part of it. for priYatP 
nse, and that tlw relation of landlord and tenant cannot ex
ist between the county and any private person as to the court 
house. Ot' any part thereof, nuder the laws now in force. 'l'herr 
is no statute in this state authorizing the boards of commis
sioners to rent the court honse, or any part thereof, for pri. 
'vate use." 

Page 122 of the opinion in State of Indiana us. llart, supra. 
In J.\ifinnesota the statute proYides that the honrd of county com

missioners "shall have the em'e of t1w eonnty pt·operty and the 
management of the county funds and lntRinrss except in cases other
wise provided for; but shall rxercise no other pmyers than such as 
are given by law.'' 

The case of Borough of IIcnclcJ·son 1'S. Comdy of" Sibley, 28 }finn .. 
515, 11 N. vV. 91, holds that eonnti<'S may not erect buildings for the 
use of other municipal corporations or for any third pnrty nor 
improve it for the accommodation of third parties, nor enter into 
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contracts by which it shall bind itself to hold it for the benefit of 
third parties. ''Such objects are foreign to the purposes for which 
counties are organizPd, and, if permitted, would open the door to 
entanglements and ahnscs against which the public should be. and is, 
by law protected.'' 

The above case \YHS one involving the validity of a contraet by a 
county with the Borough of ITen<lPrsmJ for the nse of a part of a 
county courthouse for a city halL and it was held that the contr.act 
was beyond the pmyers of the eonnty c·ommissioners. (I have no
ticed that the basement of tlw ~Iarshall eonnty eourthonse is nsed 
for the offices of the mayor· and other c~ity oflieials of the ei1y of 
::u arshall tmm.) 

Pnblie ground in the ordinary sense is ground in \rhieh the gen
eral public has a common use and it would not m·conl with the 
common understanding of the language used to say that land de
voted to the use of a local religious soeiety or hospital oJ' aeaderny 
created for ehurch, hospital or aeadcmieal purposes is puhl ie. 

Patrick vs. Y. JYI. C. A. of Kalamazoo, 79 X. \Y. 208. 
"Public building" as used in penal Code Seetion 725 making 

it a misdemeanor for any person to designedly destroy, injure 
or deface any public building, its appurtenances or furniture, 
relates exclusively to buildings mvned by the public as such, as 
the state eapitoL c•o11rt houses, city halls and the like and does 
not include a chnreh. 

Collum vs. State, 119 Ga. ;;;n; 55 S. E. 121. 
''The cities of our state hold the titles to the streets, alleys 

and public squares in trust for the public; and, upon princi-
. ple, such trust property can no more be sold to satisfy the 
debts of the city than can any other trust property be sold 
to satisfy the individual debts of any other trustee. The prop
erty so held by the city can only be used for the purposes to 
which it was dedicated. It cannot be sold to satisfy its debts.'' 

Ranson vs. Baal, 29 Iown, 68; 
See also the City of Alton vs. Illinois Trust Co., 12 Ill. :38. 

You will notice that the cases above referred to have to do largely 
with propositions involving private contracts, grants for private 
purposes and t):w relation of landlord and tenanL I have eonferred 
with :Mr. Byers in reference to Section 422 of the Code Snwlement 
and. he concurs with me in the opinion, taking the section in its en
tirety, that the board of snpervisors has authorit~, to grant a pr1v1-

11 



162 REPORT OF ATTORNEY-GENERAL 

lege for the erection of a temporary structure on the court house 
grounds for a public purpose, provided the manner in which the 
said structure is er<~cted, its location and use shall not interfere with 
the public business transacted in the court house, but such right, if 
granted, must be merely a naked privilege subject to revocation at 
any time that the public interest may demand or the board of su
pervisors may deem advisable, as the board would have no author
ity to bind the county for any definite length of time nor to subject 
the county to any liability whatever in reference to the erection 
or maintenance of the structure so erected. 

Yours very truly, 
CnAm,Es s. vV1wox. 

A.x~istant ..lttorllc)f General. 

l:KCORPORA'rED TowN-FINANCL\.L statement of incorporated town. 
Xot necessary to itemize each order drawn and paid out. 

Des -:\Ioines, February 8, 1909. 
1\IR. R.u,pn vYAr.sTER, Ct·rv CLEnK, 

:\larblP ]{oek, Iowa. 
DE.m Sm: I have your favor of the 6th instant in \Yhich yon 

submit the following <plestion: 
''I \Hite you in regard to the publishing of the financial 

statement of incorporated towns under 600 inhabitants. 
''Is it neePssary to itemize eaeh order drawn and paid out 

of eaeh fund, to whom made out and to whom paid, etc. 
''Or is it lawful to make a summary of eaeh fund in some 

sueh form as sent to the State Auditor last summer.'' 
Heplying thereto I have to say, that seetion 741-e of the 1907 

Code Supplement provides as follows: 
''Each munieipality shall make an annual public report, 

which shall contain an accurate statement, in summarized form, 
of all collections made or receipts of such municipality from 
all sources, all accounts due the public, but not eollected, and 
all expenditures for every purpose; and a statement in detail 
of the eost and operation and all income of each public utility 
opet:ated or owned by the mnnieipality. Said report shall fur
ther shmv in detail the entire public debt of such munieipality, 
and the amount of debt, ·which the munieipalty may under the 
law contract for the year for which the report is made. Said 
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rcp\.•rt shall be published annually at the clm:.e of the fiscal 
year in at least two newspapers of general circulation in said 
city or town as the case may be, but if only one paper is so 
published, then in one, and if none be published. then by post
ing a eopy in three public places in said city or town.'' 

I think the abov<: section is a sufficient warrant for condensing 
such annual financial statement into some s11ch form as that re
quired from to"·ns by the Auditor of State. You will note that 
the first sentence of the Code section above referred to provides for 
a statement ''in summarized form.'' I would think that it \YOnld 
be quite unnecessary to itemize each order drawn and paid out 
of each fund, or to show to whom made out, and to \Yhom paid, de. 

Yours very truly. 
CII.\RI,ES s. vVn,cox. 

Special Cou11se1. 
DENATURED ALcoHor~i\oNE OTHER TH.\X HEGISTERED PII.\RMAcrsTs 

AcTHORIZED TO SELL.-Section 258M of tlw Code and section 
25g3 codP supplement construed. 

Des ::\Ioines, February 16. 1909. 
SENATOR J. ,J. NICHOLS, 

Des :l\roincs, Iowa. 
DE.\R Sm: A few days ago you left with me a communication 

from ::\Ir. Osborn of \Vest LibPrty. Iowa, in which he wishes to be 
advised as to whether or not grocers have the J·ig·ht to sell denatnrrd 
alcohol for commf~rcial purposes. You requcst that I amn\'er the 
samn through yon, so I beg to submit the following: 

Seetion 2593 of the Supplement to the Codc, so far as it is mate
rial to the question under consideration. provides: 

".;\Jo person shall sell at retail any poisons Pnnmcrated in 
the follmYing: schedule, to-wit: Acids. hydrochloric. nitric, and 
sulphuric, arsEmic. chloral hy<ll'ate, ehloroform, ammoniated 
mercury, atropinf", arsenate of eopper, aconitine. benzaldehyde, 
bromine, cyanide of potassium, eobalt. corrosive sublimate, clio
nin, ether sulphuric, hyos<'ine, morphine. kermes minend. can
tharides, cotton root. croton oil, carbolic acid, digitalis, denat
ured alcohol, er~ot, hydrocyanie aeirl. nux vomica. cpinm and 
its preparations (excepting those eontain ing- less than two 
grains to the 01lllt'e), oils of bitter almonds. savin and penny
royal, oxalic acid, phosphorns, stryrhnine 1md its salts. vera
teum, and wood alcohol; without afthing to the bottle, box, or 
other package containing thr poison, a lalwl bearing the name 
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of the article and the word poison distinctly shown, with the 
namr and place of business of the registered pharmacist from 
''"hom the article was obtained. * * * Provided that it shall "not 
be necessary to keep a record in said book of sales of denatured 
alcohol and wood alcohol, when it is ascertained they are to be 
used for mechanical purposes; provided, however, that noth
ing herein contained shall be construed to permit or authorize 
the sale of any of the poisons herein named where the sale 
thereof is otherwise prohibited or regulated by law.'' 

Section 2588 of the code also provides: 
"Xo person not a registered pharmacist shall conduct the 

business of selling at retail, compounding or dispensing drugs, 
medicinrs or poisons, or chemicals for medicinal use, or com
pounding or dispensing physicians' prescriptions as a pharma
cist, nor allm,· any one who is not a registered pharmacist to 
so sell, compound or dispense such drugs, medicines, poisons or 
chemicals, or physicians' prescriptions, except such as are as
sistants to and under the supervision of one who is a registered 
pharmacist, and physi<·ians who dispense their own prescrip
tions only.'' 

Uncle1· the provisions of the sections above quoted. it is at once 
apparent that thr sale of denatured alcohol is limited to druggists, 
and it is therefore my opinion that one not a registered pharmacist 
is not authorized~ to sell denatured alcohol for any purposes. 

Yours very truly, 
CHARLEs -vv. LYoN, 

Assistant Attorney GeneraJ. 

ARTICLES OF lNCORPORATION.-Articles of incorporation of a non
profit corporation may be so amended as to permit associate 
members who are not stockholders to participate in the busi
ness meetings of the corporation. 

DEAR Sm: I have before me your favor of November 30th, con
taining the following proposition : 

Des Moines, February 16, 1909. 
MR. NEWTON B. ASHBY, 

R. F. D. No.1. Des Moines, Iowa. 

''Last year the Central Iowa Poultry and Pet Stock Associ-
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ation was organized and incorporated as a not for profit cor
poration. At the time of organization there were two classes 
of members, stock holders and associate members, the latter 
having all the rights of membership except a voice in the busi
ness meeting of the corporation. It is now proposed to give 
the associate· members who are not stock holders a voice in the 
election of officers of the corporation and in the transaction of 
the corporation business the same as stock holders. Can this 
be done legally? 

''If we should amend our articles of incorporation to permit 
associate members who do not hold a share of stock to take 
part in the business meeting of ~he corporation would it be 
legal? 

''If there were but one objeeting stockholder, eould we still 
permit associate members who are non-stockholders to vote in 
the business meeting of the corporation~'' 

In reply thereto I have to say that, in my opinion, there is no 
law upon our statute books which will prevent such an amendment 
to your articles of incorporation as to permit associate members 
who do not hold stock to take part in the business meeting of the 
corporation or to vote on any proposition in connection with the 
affairs of the corporation, and as any change in your articles would 
be brought about by vote of the stockhold0rs and the major vote 
would govern, I do not see how only one objecting stockholder could 
prevent such a change in the articles. 

Sections 1642-1643-1647 and 1651 of the Code seem to bear me 
out in the statement above made. A part of seetion 1651 reads as 
follows: 

''Any corporation organized under this Chapter may change 
its corporate name or amend its articles of incorporation by a 
vote of a majority of the members in such manner as may be 
provided by its articles.'' 

Very truly yours. 
CHARLES s. WILCOX. 

Special Counsel. 
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MAYOR-TOWNSHIP CLERK.-A person _cannot legally hold the of
fice of mayor and township clerk at the same time. 

Des Moines, February 16, 1909. 
MR. R. MEYER, 

Durant, Iowa. 

DEAR SIR: I have your favor of December 18th, in which you 
submit the following proposition: 

''Can I legally hold the office of mayor of Durant and also 
office of township clerk at the same time. I gather from the 
Code that the office of mayor is not an elective office in the 
Code's meaning as a mayor is not elected at the general elec
tion.'' 

Replying to your inquiry I have to say that the office of town 
mayor is an elective one. Section 649 of the 1907 Code Supplement 
provides in part as follows: 

''In towns there shall be elected, biennially, a mayor, treas
urer and assessor.'' 

The office of township clerk is, of course, also an elective one. 
It is my opinion that it is contrary to the spirit and intent of 

the law, and that it is improper and illegal for any person to hold 
the two offices mentioned at the same time. 

Yours very truly, 
CHARIJES S. "WILCOX. 

Special Connsel. 

OvERSEER OJ<' PooR-DuTY <W TowNSllll' 'l'Rt~s-rEES.-\Vher.e an 
overseer of the poor has not been appointed in a town by board 
of supervisors, the trustees of the township in which the town 
is located is charged with the duty of looking after such poor 
persons. 

MR. S. N. HINMAN, 

Belmond, Iowa. 

Des Moines, Iowa, February 19, 1909. 

DEAR SIR: I have your letters of Jan nary 30th and February 
17th, in which you submit the following proposition: 

''I am chairman of the board of trustees of Belmond town
ship in which a part of the incorporated city of Belmond is lo
cated. I am frequently called upon to look after the poor of 
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the city that reside within the township limits. I am desirous 
to know whether it is not the business of the mayor or city 
council rather than the trustees that live out in the country.'' 

In reply to the above I have to say that sections 2230 to 2237 in
clusive, of the 1897 code fully cover your propositions. My interpre
tation of said sections in connection with your proposition is that, 
if the city of Belmond is without the officer lmmvn as overseer of the 
poor, appointed by the board of supervisors as provided for in sec
tion 2230, the township trustees of the township in which a part 
of Belmond is located are charged with the duty of providing for 
relief of the poor. 

Very truly, 
CHARLES s. WILCOX, 

Special Counsel. 

BoNos-TowNSHIP CLERK-WHERE BoNos FILEo--BoNo OJ<' TowN
SHIP CLERK SHOULD BE FILED IN AUDITOR'S OFFICE. 

lVIR. 0. c. BROKAW, 

Corning, Iowa. 

Des Moines, Iowa, February 20, 1909. 

DEAR SIR: I have your favor of the 13th inst, in which you ask 
with what official the bond of a township clerk should be filed, and 
who should hold such bond. In reply thereto I refer you to section 
1188 of the code, 'which is as follows: 

''All official bonds shall run to the state, and be for the use 
and benefit of any corporation, public or private, or person 
injured or sustaining loss, with a right of action in the name 
of the state for its or his use. Those given by state and dis
trict officers shall be approved by the governor; those of county 
offieers, township clerk and assessor, by the board of super
visors; those of other township officers by the township clerk; 
and those of city officers by the mayor, or as may be provided 
by ordinance. All bonds shall be approved or disapproved 
within five days after their presentation for that purpose, 
and indorsed, in case of approval, to that effect and filed, 
and, unless otherwise provided by law, kept in the office of 
the approving officer.'' 

Also section 1191, which reads as follows: 
"The bonds and oaths of state officers shall be filed in the 
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office of the secretary of state, except those of the secretary, 
which shall be filed and recorded in the office of the auditor; 
those of the county and township officers in the county audi
tor's office, cxeept those of the county auditor, which shall be 
kept in the county treasurer's office, and those of justices of 
the peace, which shall be filed by the auditor in the office of 
the elerk of the district court, after the same haYc hPen ap
proved and recorded.'' 

Very truly, 
CHARLES S. "WILCOX, 

Special Cm~nsel. 

TAXEs-SoLDIERS' ExEMP'l'IONS.-vVhere a soldier has property in 
this state but is not a resident of the state hr is not entitled 
to any exemption. 

MR. I. N. FUNK, 

909 Thirteenth Street, 
Boone, Iowa . 

Des ::\Ioines, Iowa, Fdn·nary 2:), 1909. 

. DEAR SIR: I have your favor of the 15th, also that of the 17th, 
which came to this department from the Adjutant General's office. 
In your letter of the 15th, you submit the following proposition: 

"Is a veteran of the civil war, owning property of the value 
of $3,000.00 in the state of Iowa, entitled to $800.00 exemp
tion from taxation though having moved from Iowa and novv a 
resident of the state of Ohio?'' 

Replying thereto I have to say that section 1304 of the 1907 code 
supplement reads in part as follows: 

''The following classes of property are not to be taxed. * * * 
The property not to exceed eight hundred dollars in actual 
value, of any honorably discharged Union soldier or sailor 
of the Mexican war or the war of the Rebellion or of the widow 
remaining unmarried of such soldier or sailor. It shall be the 
duty of every assessor annually to make a list of all such sol
diers, sailors and widows, and to return such list to the county 
auditor, upon forms to be furnished by such auditor for that 
purpose; but the failure on the part of any assessor so to do 
shall not affect the validity of any exemption. All soldiers, sail
ors or widows thereof referred to herein shall receive a reduc
tion of eight hundred dollars at the time said assessment is made 
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by the assessor unless waiver thereof is voluntarily made of said 
exemption at said time; but this exemption shall not apply in 
the case of any soldier or sailor or the widow of such soldier 
or sailor, owning property of the actual value of five thousand 
dollars ($5,000.00) or where the wife of such soldier or sailor 
owns property to the actual value of five thousand dollars 
($5,000.00)." 

It is a general principle of law that the statute making general 
exemptions from taxation is construed strictly against those for 
whose benefit thGy are enacted as the general policy of the law 
is that all property shall be taxed, and it is my opinion that only 
bona fide residents of the state c>an claim exemptions under the stat
ute above referred to. 

Very truly, 
CHARLES S. "WILCOX, 

Special Counsel. 

ScnooL ELEC'riONS-FREE TExT BooKs-RIGHT OF \VoMEN TO VOTE 
ON QuESTION OF FREE TExT BooKs.-Women have the right to 
vote at a sc>hool election on question of free text books. 

MR. F. T. 0LD'r, 

Dubuque, Io·wa. 

Des Moines, )larch 4, 1909. 

MY DEAR Sm: I beg to acknowledge receipt of your letter of the 
1st instant in which you say: 

''At the school election to be held next Monday our people 
will vote on the free text book question. Many are asking 
whether women can vote on that question. The general impres
sion seems to be that they cannot, but we are now asked whether 
we have obtained your decision. Be kind enough therefore to 
send me your opinion at once. It will satisfy all the people and 
prevent the possibility of a mistake. B~· c>ompl~·ing- with m~
request you will greatly oblige.'' 

In response thereto I have to say: 
Section 2836 of the Code provides for the submission of the ques

tion of free text books to a vote of the people. 
Section 2837 and sections 2783 and 2806 of tlw Supplement to the 

CodP 1907, provide for thP purchasing and loaning of the books 
if the voters authorize the use of free text books. 
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Section 2825 of the Code provides for the payment of the books 
out of the contingent fund, and in addition thereto provides for the 
necessary tax levy. 

Under these several provisions it is manifest that if at the pro
posed election a majority of the votes are cast in favor of free text 
books the tax levy in the district will necessarily have to be in
creased; in other words, the effect of an affirmative vote upon the 
question will be an increase in the tax levy. 

Section '!.7 4 7 of the Code provides as follows : 
''To have the right to vote at a school meeting a person 

must have the same qualifications as for voting at a general 
election, and must be at the time an actual resident of the cor
poration or subdistrict. In any election hereafter held in any 
school corporation for the purpose of issuing bonds for school 
purposes or for increasing the tax levy, the right of any citi
zen to vote shall not be denied or abridged on account of sex, 
and women may vote at such elections the same as men, under 
the same restrictions and qualifications, so far as applicable.'' 

By the adoption of this section the legislature evidently intended 
to authorize women to vote at all school elections when the question 
submitted involves an increase of t~e tax levy. 

I am therefore of the opinion, that at the election referred to in 
your letter the women of your district who are twenty-one years 
old and over, will be entitled to vote. 

Yours very truly, 
H. \¥. BYERS, 

0IL--lN:-;PECTION-CII.\RGES POR 'l'ESTING.-Fees where oils are 
mixed to get required grade after one class has been rejected. 

Des ~foines, Iowa, February 4, 1909. 
J,EROY BuRCH, 

State~ Oil Inspector, 

Cedar Rapids, Iowa. 

DEAR SIR: I have your favor of the 28th ult. in which you sub
mit the follmving proposition : 

Four tank cars of oil were inspected by you, three of which stood 
the required test, the oil in the fourth tank car was rejected as be
ing slightly below the required grade, the oil from the four tank 
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cars was pumped into storage tank No. 11, and when so mixed stood 
approved. The rejeeted oil in the fourth tank car paid thu ordinary 
fee of 10c per barrel when rejected and you wish to know if the oil 
in said tank car is subject to another fee of 10c a barrel when re
leased for sale after being mixed ''"i th the oil from the other three 
cars, or as you put the question in the abstract, if a car of oil is 
rejected and yet is so slightly off grade that it can be mixed with 
other oil and thus stand the test, is the oil so remedied subject to a 
double fer~, one fee for rejecting and another fee for releasing it 
for sale. 

Section 2505 of the code supplement relating to the inspection of 
petroleum products, contains the following clause: ''There shall 
be no refund nor rebate of charges made or paid for inspection, ex
cept upon a duly verified certificate of the owner that the goods for 
which such rebate is asked have been disposed of outside of the 
state.'' In view of the clause just quoted it seems to me ·you would 
not be authorized to refund or rebate the charge of 10c per bar
rel for the examination of the rejected oil. 

Rnl<~ Ko. 11 of the rules and reg·nlations fr.n· the inspection of il
luminating oils. chapter 10 of the 1907 supplement to the Iowa 
Health Bulletin, provides in part as follows: 

"\Ylwre oil of diffen•nt grades, or standards. is placed in re
ePiving· or storage tanks, an inspection must be made, and tlw 
actual standard of oil from sneh tanks obtained at all times he
fore it is put into barrel for sale and use. There mnst lw no 
aver-age test, by taking an average of the different ctnalitiPs OJ' 

standards of oil befon~ it is placed in such tanks. '!'he inspec
tor mnst knmy the qnalit.v and standard of the oil before he 

. affixes his brand thereon. Where a number of barrels are 
filled conset~ntively from a tank, previously inspeeted, an in
sp(·etion of one barrel would suffice for that partieular lot of 
barrels, provided, no oil has been added to the tank during the 
process of filling the barrel. The barreling:. testing: and brand
ing must constitnt(• one transaetion. There must be no lapse 
of time therein.'' 

The oil from the four cars, after being placed in the tank. was 
not the same grade of oil as that contained in the separate tank 
cars and should undoubtedly be tested before sale. and I see no 
reason why the usual charge should not be made. If that part of 
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rule 11 above quoted were followed in the testing of the oil in tank 
No. 11 the charges for so testing would not necessarily be large, 
and the o·wners of the oil could certainly have no just cause for com
plaint. 

Very truly, 

CHARLES S. "WILCOX, 

Special Counsel. 

TAXEs-REFUND RY BoARD OF SUPERVISORS.-Where taxes are over 
paid by mistake board of supervisors may refund. 

SALOONS-ELECTION DAY.-Saloons in towns where no election is 
being held are not required to close because a neighboring 
town is holding an election. 

Des Moines, March 15, 1909. 
CruRLES E. ScnoLz, EsQ., 

Guttenberg, Iowa. 

MY DEAR Sm: I am in receipt of your communication of the 
lOth instant in which you wish to know, first, as to whether the 
board of supervisors in your county should refund certain taxes 
paid by oversight or mistake on the part of the officials of the 
bank; and second, as to whether or not the saloons in towns in 
your county where no election is to be held this year must be 
closed on the day on which other towns are holding town elections. 

Replying thereto I have to say, that without taking the time 
to investigate the tax question closely I think, under the circum
stances stated in your letter, the tax ought to be refunded. As 
to the other question, saloons would not be required to close ex
cept in the towns where an election is being held; as to the other 
towns the day would not be an election day in the sense that 
term is used in section 2448. 

Yours very truly, 

H. w. BYERS. 
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CITIES AND TowNs-BILLBOARDs--REGULATION BY CITIES AND 
TowNs.-Cities and towns have power to regulate location of 
billboards. 

Des Moines, Iowa, March 17, 1909. 

J. R. STEWART, Mayor, 

Diagonal, Iowa. 

DEAR SIR: I have your favor of the 4th instant, addressed to 
the attorney general, in which you submit the following proposition: 

''I am requested by our town council to solicit an opinion 
from your office. The case is like this, namely, one street in 
the business part of the town has a large sign (board) 
set up close to and fastened to said sidewalk, as a help to 
stay it, of course the sign is on the lot inside; the council at 
a regular meeting ordered same removed, and firm building 
sign protested, but agrees to leave to advice of authority and 
abide by decision, hence the information is solicited, as re
quested. Said council ordered sign placed back on the lot 
the distance of height of aforesaid sign. Do they have that 
jurisdiction~'' 

Replying thereto I have to say that the law does not contem
plate that this department shall give official opinions or advice 
to others than state officers and the two houses of the legislature. 
However, as a courtesy to you, and with the hope that I might 

'aid you to some small degree in arriving at a correct conclu
sion of the proposition. I make the follmving personal suggestions: 

Section 700-b of the 1907 supplement to the code provides as 
follows: 

''Cities and towns shall have the pcm·er to re).!:nlnt<' the eon
struction and loeation of billboanls and the power to license 
and tax the mnwrs thereof or persons maintaining· the same.'' 

''They shall have pmYer to pn·vcnt injury or annoyanee from 
anything dangcrons, offensive or unhealth~r, and to cause rmi
sance to be a hated; to providP for the destrnet ion of weeds 
nnd other noxious growths 11pon any of the lots and parkin;.~s 
therein and to provide for t.lw assessment of the cost t 1Jere(lf 
to the property; to provide for the immediate seizure und 
destnwtion of tainted or 11nsonnd meat or other provisious; 
to cst<t hi ish all, needfnl regnlations as to tlw management of 
pal:king· and slanghtl~r honses, renderies. tallmY chandlrries; 
and soap factories, bone factories, tannel'ies and manuftw-
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tories of fertilizers and chemicals, within the limits of l'iueh 
ertws or towns; to regulate and restrain the deposit ;md 
removal of all offensive material and substances and the en
genderiug of offensive odors and sights therefrom, so as to 
proter·t the pnhlic agninst the sa~ne; to establish and reg·ulat'• 
slang·hter houses: and. in eities having five thousand or· mon' 
inhabitant;;, to !mild and control the same.·' 

Section 700-b above quoted should, in my opinion, be construed 
in connection with section 696, as above quoted. 

I refer you to thr~ case of C:··azcford 1'S. City of Topeka, 51 Kans. 
7GG. 'l'he case may nlso be found in the 33 Pacific Reporter, 476; 
and, also. in volnmP :20 L. R. A. 692. The case is almost directly 
in point. 

1 qnote from tlw opinion one parag-nlph as follmYs: 
''It is doubtlesH within the power· of the city to prohibit 

tlw eredion of insecure billboards or other structures, re
quire the owners to maintain them in a secure condition, and 
to pmvide for there removal at the nxpense of the owners in 
case they become llangerons. Perhaps regnlations may be 
made with reference to the manner of construction so as to 
insHJ'P safety. bnt the prohibition of the ereC'tion of structures 
npon the lot line, howevet· safe they mig-ht be, "·ould he an 
1m\rarnmt1~d invasion of pt·i,-ate right. and is without legisla
tive authority.'' 

I believe thl' nboYe to l:w goorl hn,·. 
Very truly, 

CHARLES S. "WILCOX, 

8pt cial Counsel. 

VETERINARY SuRGEON-QUAH.\XTIKE rw ANIMALs.-A state veter~ 
inarian has authority to quarantine animals vvhich he believes 
to be affected with contagions disr~ase. 

Des Moinl's, Iowa, J\Iarch 10, 1909. 
DR. P.\r·r, 0. KoTo, 

State YetcriJWJ"Jf Surgeon, 
Des l\'[oines, Io\nl. 

DEAR Sm: I have yonr favor of the 16th inst. in whieh yon 
ask to lw arhised as to the authority of thP state veterinary sur
geon to quarantine animals suspected of being infected with con
tagious diseases. In reply will say that sec'ion 2530 of the sup
plement to the code, so far as it is material to the question under 
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consideration, provides: 
"He (the veterinary surgeon) shall have supervisiOn of 

all contagious and infectious diseases among domestic animals 
in or being driven or transported through the state, and is 
empowered to establish quarantin~ against animals thus dis
eased, or have been exposed to others thus diseased, whether 
within or without the state, and, with the concurrence of the 
statu board of health, may make such rules and regulations as 
he may r~gard necessary for the prevention and suppression, 
and against the spread of said disease or diseases, whieh rules 
and regulations the executive council concurring, shall be pub
lished and enforced, and in the performance of his. dnties he 
may call for the assistance of any peace officer.'' 

Section 2531 of the code provides that: 
''Any person who wilfully hinders, obstructs or resists said 

veterinary surgeon, his assistants, or any peace officer acting 
under him or them, when engaged in the duties or exercising 
the powers herein conferred, or violates any quarantine es
tablished by him or them, shall be guilty of a misdemeanor.'' 

Section 2533 of the supplement to the code provides, among 
other things. that: 

''It shall be the duty of all local boards of health in the 
state, upon the appearancp of any contagious or infectious 
disease among· domestic animals, to notify the state veterinary 
surgeon at on~e of the existence of such contagious or infections 
disease; and it shall be his duty, whenever notified in writing 
by a majority of any board of supervisors, township trustees, 
or of any city or town council, ·whether in session or not, of 
the existence of, or probable danger from, any contagious or 
infections disease among domestic animals, to repair at once 
to the place designated in such notice, and make an investiga
tion, and take su('h aetion as the exigencies of the case may 
demand.'' 

Rule 22, adopted under· the provisions of s~ction 25BO above 
quoted, providrs: 

''Animals reacting to the tnberculin test shall be kept in 
strict quarantine at the expense of the owner; or destroyed 
on tlw premi,;('S; or Rlaughtercd at a. packing house "·here 
federal inspection is maintained, the owner to receive the 
price paid by the packing house, its actual value in its con
dition when destroyed.'' 
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Under the provisions of the above statutes and rule it is my 
opinion that the state veterinary surgeon has authority to place 
in quarantine animals which, upon investig·ation, he has reason 
to suspect are affected with contagions or infectious diseases. and 
to make such tests as are recognized as proper in the premises. 

Yours very truly. 
CIL\RI,ES \V. LYOX. 

Assista11f Attorney Genera!. 

1\fAYOR~::\L\Y ::\oT Hor,n 0FI<'TCE m· ::\f.\YOR .\:'{D BE ::\IE:l\IBER OF 

GENERAL AssE::VrBLY. 

Des ·!\Ioines, Iowa. ::\Iarch 24, 1909. 
ITox. C. rT. FuLTON. 

Jfrmber of' 3.3d Ocnrral Assembly, 
Des "}.\foines, Iowa. 

DK\R Sm: I have your favor of the Elfh instant. in which 
you Rtate that yon haYe been nominated as a eandidat<~ for tlw 
office of ma~·or of the city of Fairfidd. Yon flll'thet· statp_ "I am 
in some doubt if I can legally acc<>pt th<> position nnless f should 
resig·n my· present office. "~ill yon kimlly advii'H~ me in regar<l 
to this?'' 

In reply will say that seetion 22, articlt> TIT. of the eonstitution 
of Iowa provides: ''::\o person holding any lncrative office under 
the rnited States, m· this state, or any other power, shall he elig
ible to hold a seat in the general assembly. Bnt offices in the 
militia, to which ther<~ is attached no annual salary. or the office 
of j ustiee of the peaec, or postmaster. "·hose eomprnsation does 
not exceed one hundred dollars per annum. or notary public, shall 
not be deemed lncratiYe." 

The question wheth<Or a member of the general assembly may 
accept the office of mayor of a cit~~ and still retain his seat in the 
general assembly has never been passed upon by onr supreme 
court, and is not entirely free from donbt, hnt my investigation 
leads me to the conclusion that under the provisions of the con
stitution above qnoted yon conl<l not lawful!~· retain your seat 
as a member of the general assembly, and at the same time hold 
the office of mayor of the C'ity of Fairfiehl. 

Attorney General. ex rel. Deu:itt H. Moreland 1'. Common 

Council of Detroit, 37 I;. R. A .. 211. 
Yours very truly, 

CHARLEs -vv. LYox, 
Ass1:stant AUMney General. 
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DR-\TN.\GE-CHANGE IN CoNHTRUCTIOx OF DR.\Ixs-AL:'l'HORI'l'Y oF 

Bo.\RD TO }L\KE CnANGEH.-Considerable latitude is given the 
hoard under the statute hy way of mal<ing· changes in dikl,es 
and drains. 

Des ::\Ioines, lcl\I'H. ::\I arch 80, 190!1. 

PROI<'. A. v. STORM, 

Department of' Ag1'icultuml E.r/, nsio11. 

Ames, Iowa. 

DK\R SIR: I have your favor of the 18th instant, addressed to 
~ 

the attorney gerH'I'HL enclosing a letter addressed to you, dated 
December 29th. 1!108, from F. ~\. ::\Iiller of Rockwell City, as fol
lows: 

I wish yon would get an opinion from a reliable source 
whether the hoard of supervisors of Calhoun county, Iowa. 
can legall~, change a part of drain Ko. 32 from an open ditch 
to a tile drain after it has been regularly established. 

This drain was established about two and one-half years 
ago with the upper mile to be constructed of tile, and the 
lower two and one-half miles to be open ditch. The party 
owning the land just hdow wh~re the tile part stopped, did 
not ask to have the tile continued through his land before 
the ditch was established. Tie did ask for $7,000 damages. 
Tie was awarded $400. After two years time he now asks the 
board to change the form of the drain through his land (about 
4,200 feet) from an open ditch to a tile drain. The board 
did so change the ditch by resolution about six 'veeks ago, and 
the hearing on the change is onll•red for today. 'rhe only 
man who wants the change so far as I have learned is the 
part~- in whose land the tile extnnsion is proposed to be laid. 
Man~· of us have remonstratrcl against the extm $G,GOO expense 
which such ehange will entail. 

From my reading of Imra 's drainage laws, it seems evident 
that a board ran make all kinds of changes and errors without 
rendering its actions illegal, if such chang·rs are made prior 
to the establishment of the drai11. Inasmuch as Iowa's drain
age lm,· docs not give a board the right to review its actions 
which preceded the establishment of a drain. if such review 
is subsn(tnent to the establishment, is it to bP supposed that 
a court will validate snch revie"- and thns stretch the inter-

12 



178 REPORT OF ATTORNEY-GENERAL 

pretation of a law in derogation of common la\Y? Is ~wt the 
establishment a finality'! Does it not make all previous actions 
rigid cast iron? Can the county increase our expense as set 
forth above and collect the assessments? 

You request an opinion thereon. Section 1946 of the 1907 code 
supplement provides in part as follows : 

''When any levee ditch, drain, or change of direction of 
any water course shall have been located and established, as 
provided in this chapter, or when it shall be necessary to 
cause the same to be repaired or reopened, the auditor shall 
* * * ·~ *" (provisions for procedure). 

Section 1946-c of the 1907 code supplement provides 'lS follows: 
'' 'Vhen any levee, ditch, drain, water course or change of 

water course shall have been heretofore established by any 
of the boards of supervisors of this state and contract or con
tracts let therefor, and the improvement wholly or partly con
structed or drainage bonds issued on account thereof and 
the proceedings or tax therefor have been or shall be for any 
cause found invalid and the board of supervisors has found 
or shall find that such improvement will be conducive to the 
public health, conveniertce or welfare, such board is author
iJ":ed to provide for the completion of the work and the pay
ment therefor, and for the payment of the work already done 
and of tlw drainage bonds issued and to that end shall recall 
the tax theretofore levied and shall reascertain the cost and 
expense of such improvement, and after notice and hearing 
as provided in this act shall assess and levy thP same upon 
the lands benefited thereby. and the said board nnd the other 
eounty offlc~ers shall proccPd as provided by sc>rtion three (:5) 
and the othe1~ provisions of this aet. Such re-assc~ssment and 
re-levy of taxes shall be in proportion to and not in excess of 
benefits, and all taxes theretofore paid upon such improvement 
shall be creditt>d as provided in ~cetion three ( :3) of this act." 

SP<'tion 1989-all of the 1907 code supplement is as follmYs: 
"If after said contract shall lmn~ been let and tlw work be

gun it shall beeome apparent to the engineer in eharge that 
the dimensions of the levee, ditch or dn1in should be enlarged, 
d<'<~[lCIH~d or otherwiH<' changed for the better service thereof 
of the lands benefited, then the engineer shall report :meh fact 
to the supervisors, explaining to them the necessit.\· for S\leh 
ehange, and the board may by resolution authorize such change 
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in tlw dimensions of said im11rowmcnt as tl;e engmee"· shall 
reemnnwnd, provided that all persons who>'e lands shall lH' 
tak!'n or who may be damaged by the said change, shall first 
haYe been given like notices and like proe(~cdings had as IH:,rein
before pr(wided for the establishment of the levee or drainage 
district." 

S(~dion l~J8!J-a12 of the 1801 code SllppienH~llt provides for as
ses~-;mcnt of costs and damages when a lPVeP or drainage distriet shall 
have been located and established, or vvhen it shall be necessary 
to (:anse the same to be repaired, enlarg-ed, reopened or cleared from 
any obstruction as provided for in the preceding section. 

'l'he sections above quoted, together with other sections in the 
same chapter as to procedure, seem to contain the law applicable 
to the proposition at hand if the change from open ditd1 to tile was 
·Or is to be made before the drainag·e system as originally contem
plated IYas finished. 

Section l!J8!l-a21 of the supplt>ment to the code provides as fol
lows: 

'' \Vhelw\"er nny levee or drainagP distrid shall have been 
established and the improwment constJ·ueted as in this net pro
vided. tlw s1:me shall at all times be unde1· the control and su
pervision of the board of snpervisors and it shall be the dut_v of 
the hoard to keep the same in repair and for that purpose the.'· 
may cause the same to be enlarged, reopened. deepened, wid
(~ned, straightened or lengthened for a hl'tter outlet, and they 
may change or enlarge the same or cansc all or any part thereof 
to be converted into a closed drain wlwn considered for the best 
interests of tlw pnblie rights affectt>d thereby. The eost of 
such repairs or change shall lw paid by the board f1·om the 
drainage fnnd of said levee or drainage district, or lJy assess
ing Hnd levying· the cost of such ehange or rep ail" upon the 
lands in thP same proportion that the original expenses and 
cost of eonstrndion were levied nnd assessed, r·xeept where 
additional riQ.·ht of way is requirrd or additional lands affected 
thereby, in (~ithe1· of which cases the board :-;hall proceed as 
herernhefore provided; provided, however, that if the repair 
is made neL·essary by the act or negligence of the owner of an.'· 
land throtwh IYhich snch improvement is eonstnwted or h.'· the 
net, or the negligence of his agent or PmployeP. or if the same 
is fillnd and obstructed by the cattle, hog-s or other stock of 
such owller. employe or a~·ent, then the> eost thereof shall be 



180 REPORT OF ATTORNEY-GENERAL 

assessed and levied against the lands of such owner alone.'' 
Section 1989-a46 of the 1907 code supplement provides as follows: 

''The provisions of this act shall be liberally construed to 
promote the leveeing, ditching, draining and reclamation of 
wet, overflow or agricultural lands; the collection of the assess
ments shall not be defeated, where the proper notices have been 
given by reason of any defect in the procedings occurring prior 
to the order of the board of supervisors locating and establish
ing the levee, ditch, drain or change of natural water course 
provided for in this act, but such order or orders shall be con
clusive and final and that all prior proceedings were regular 
and according to law unless they were appealed from. But if 
upon appeal the court shall deem it just and proper to release 
any person or modify his assessment or liability, it shall in no 
manner affect the rights or liability of any person other than 
the appellant; and the failure to appeal from the order of the 
board of supervisors of which complaint is made shall be a 
waiver of any illegality in the proceedings and the remedies 
provided for in this act shall exclude all other remedies.'' 

Section 1!J89-a47 of the 1907 code supplement provides as fol
lows: 

'' 'rlJC provisions of this act shall be construed as ·an inde
pendent procedure additional to chapter two (2), title ten (X) 
of the code and supplement, relating to the location, establish
ment and construction of levees, drains, ditches and water 
courses and shall not be held to repeal any of snch provisions.'' 

. Chapter 2, title X of the code and supplement as mentioned 
above contains the. old law which ·is still in force. 

The above sections give the board so much authority and power 
that I very much doubt-whether the contemplated action by them 
could be prevented. 

Very truly, 

CHARLES S ... WILCOX, 

Special Counsrl 



REPORT OF ATTORNEY-GENERAL 181 

ELECTIONs-ScHooL BoARD--PUBLICATION OF NoTICE OF ScHooL 
ELECTIONs.-Notice of election upon question of incurring in
debtedness in a school district must be published four consecu
tive. weeks. 

Des Moines, Iowa, March 30, 1909. 

MR. JASPER c. BENNETT, 

Deputy Supt. of Public Instruction, 

Des Moines, Iowa. 

DEAR Sm: Upon your suggestion I recently gave to J. L. Wylie, 
member of the school board of Gilman, Iowa, my personal opinion 
upon the construction which should be placed on section 2820-c 
of the 1907 code· supplement, or so much thereof as refers to 
notice. As you say you would like to have the same in writing 
I submit the following: 

The section under consideration reads in part as follows: 
''The president of the board of directors on the receipt of 

such petition shall within ten (10) days call a meeting of the 
board who shall call such election fixing the time and place 
thereof, and give four weeks' notice thereof, by publication 
once each week, in some newspaper published in the said town 
or city, "~ * * * *" 

I believe that the clause, ''and give four weeks' notice thereof,'' 
contained in the section above quoted, must be construed to mean 
twenty-eight days. 

The case of state of Missouri ex rel. Weber v. Tucker, 32 Mo., 
620, seems to be in point. It involves the construction of a Mis
souri statute, reading in part as follows: 

''That notice of such election shall be given by publication 
in some newspaper published in the county, and such notice 
shall be published in such newspaper for four consecutive 
weeks, and the last insertion shall be within ten days before 
such election.'' 

I quote from the opinion on page 628 as follows : 
"Does the law require a notice of four weeks, of seven days 

each. or does it only require a sufficient period of time to cover 
four consecutive weekly insertions, though such time be less 
than twenty-eight days? In other words must there be four 
weeks' notice of the election or a less time? Our answer is that 
there must be four weeks' notice,-28 days' notice,-of the 
election, the computation to be made by excluding the first 
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day of ihe noti~e and ipcluding· the day of the Plection. In this 
conclusion we are sustained by the authority of adjudicated 
cases by the reading- of the statnte and by the object intended by 
the law makers.'' 

The opinion cites sPveral cases and discusses the proposition 
quite thoroughly. 

l\h. \Vylie states that an election in Oilman, as contemplated in 
the section above quoted, ·was held on the 18th day of ,T anuary, 
and that :rrior to that time four publications of the notice of elec
tion were made, one of which was on December 24th, one on De
cember 31st, one on January 7th and the last on ,January 14th. 
No two publications were made in any one week, but less than 28 
days elapsed behwen the first publication and the day of election. 
I do not believe the notice of publication complied fully with the 
law. 

Very truly, 
CHARJ,ES s. WILCOX, 

Special Counsrl. 

BoARD OP IIK\LTI-r-EXPENSES OP ::\fE~IBERs.-\'lhere a member of 
the state board of health makes invPstigation of conditions 
upon request of local hoard, the county in \Yhich investigation 
is made is liable for his expenses. 

Des Moines, Iowa, -:\Iareh :n, 1!:109. 

lim'. P. -:\I. ,TEWELL, 

llouse of Representatives, 

Des -:\Ioines. Iowa. 

DK\R SIR: Several days ago you referred to this department a. 
letter which yon had received from -:\fr. C. N. Houck of Decorah, 
Iowa, in which -:\Ir. Honck asked to be advised as to whether a, 
member of the state board of health is entitled to receive pay from 
the county for services rendered the local board of health in in
vestigating cases of an eruptive diseasl~ prevalent in the town of 
Calmar, \Vinneshiek county. IO\Ya. 

It appears from the claim filed with the county auditor that the 
services rendered by Dr. Sarns, a membe1· of the state board of 
health, was at the request of the loeal boal'd of health of the town of 
Calmar. 
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'rhe certificate of the local board of health further recites that: 
"We have examined the foregoing bill of Dr. J. H. Sams, 

and that the services therein set forth were rendered by Dr. 
J. H. Sams, and at our request and were necessary and proper. 
That the charges therein set out are correct, and the same is 
allowed by us in the sum of $50, and we hereby certify the 
same to the county auditor and board of supervisors of Win
neshiek county, and recommend payment of the same.'' 

In reply will say that the local board of health has authority 
under section 2568 of the code, to proclaim and establish quarantine 
against all infectious and contagious diseases, dangerous to the 
public and to maintain and remove the same as may be required 
by the regulations of the state board of health. The power thus 
conferred upon the local board of health is extensive and can be 
exercised in any reasonable manner to prevent the spread of con
tagious diseases. 

Q.uarantine is for the benefit of the public, and the legislature 
has provided, (section 2570-a, supplement to the code) that the 
expenses incurred in establishing, maintaining or raising quar
antine shall be paid by the county. It appears in the case under 
consideration that the services were rendered for the purpose of 
ascertaining the nature of character of a certain eruptive disease, 
with a view of determining· whether or not quarantine should be 
Pstablished, hence was not for the benefit of any particular in
dividual, but for the benefit of the public. 

It is my opinion, therefore, that the county is liable for the 
services rendered by Dr. Sams. The board of supervisors has 
authority, however, to revise the amount allowed by the local board 
of health and fix the same. 

Yours very truly, 

CHAm .. Es -vv. r~YoN. 

Assistant .tilorncy Gener-al. 
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BoATS-LICENSE OF ENGINEER-INSPECTION.-A certificate of m
spcction issued for 1908 is not good for any part of 1909. A 
license issued to an engineer is not transferable. 

Des ::\Ioines, Iowa, April 8, 1909. 
MR. J. T. P.\IN'l'IN, 

Boat !nspectoJ·, 
Imva City, Iowa. 

DEAR SIR: I have yonr 'favor of the 6th instant. in which you 
set forth the following proposition: 

Can any boat inspector in Iowa give a. launch owner a license 
to run a passenger boat for the season of 19.08, and tell the 
owner that he can run that same boat on the same license 
(season of 1908) part of the season of 1909, or to any time 
in the season of 1909 until said inspector can get around 
again? 

Again, if 1\Tr .• Tones owns several licensed launches and pays 
for two engineers' licenses, who arc then working for him, 
say their names are Brown and Smith, now 1\Tr. Brown quits 
Mr. ,Jones in the midst of his bns.v season, can :.VIr. Jones 
take the license that was given to ::\Ir. Brown and give it to 
any fellow that vvill run his boat'! 

'l'he reason I am asking for this information is as follows: 
A boat owner of Cedar Rapids. Iowa, was down in our town 

yesterday and I found out through him that the conditions 
as stated were practiced there. It led to quite an argument 
as I claimed that neither could be done under the law, as the 
law states that boat license shall run for tlw season following 
the date tlu'rPOJI. And the hnr Hays that ;m Pll~.!'inepr's licens<> 
shall run for five years, but does not state that is transferable. 

The lavv does not contemplate that this department shall give 
offi(~ial opinions to others than tlw two houses of the legislature 
and certain state officers mentioned in se(~tion 209 of the code, 
and the official business of the office demands so much of our time 
that it is impossible to give your proposition very careful con
sideration. I have examined to some extent the law in reference to 
the inspection of boats as contained in code section 2511, and sec
tions 2512, 2513 and 2514 of the 1907 code supplement and I am 
pleased to give you m~· personal views in rc~f(~rerH·e thereto. 

I hardly think a certificate i,;gned for the season of 1908 would 
be in force during any part of the season 1909, and I am quite 
sure that a certificate issued to a boat engineer is not transferable. 

· Very truly, 
CHARLES S. -WILCOX. 

Special Counsel. 
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BANKS-SALE OF SHARES OF STOCK.-A by-law which provides that 
no stockholder in a bank may sell his shares without approval 
of board of directors 1s bad and its provisions cannot be en
forced. 

Des Moines, April 16, 1909. 

MR. FRANK \¥ELLS, 

Cashier Preston Savings Ban};;, 

Preston, Iowa. 

DEAR SIR: I have your letter addressed to the attorney gen
eral enclosing a copy of a proposed amendment to the by-laws of 
the arti<~les of incorporation of your bank. The same has not re
ceived earlier attention for the reason that the official business of 
the office ~as prevented consideration thereof. 

You propose to make the following amendment to your articles: 
"Section 17. Any stockholder of this bank desiring to sell 

any portion or all of his stock shall notify the board of direc
tors, by written. -vrrified notice, of his intention to selL of the 
name of the party to ·whom he intends to sell said stock and the 
Belling prier therrof, whrrenpon. within fi-ve days from the 
ser-ving of said notice, the board of directors shall either 
authorize the said transfer of stock m· shall themselves sell 
and place the stock at a price not less than that offered the 
said stockhol<ler as shown by his sworn stat(•ment and notice 
of his intention to sPll as hereinbefore pro-vided. 

"Xo sale of stoek except it be sold in the manner· herein
before provided shall be valid. Said notiP<~ shall be SPr'Ved by 
leaving a copy of the same dnly verified at the said bank with 
an officPJ" of the same and said offic<•r shall forthwith notify the 
board of direetors of the same. 

''In case no action is tak<m by thre said board ,vi thin the 
time herein preseribed the provisions of this section shall be 
deemed to be "·aived in said partcular case.'' 

In the case of Blocde Company of Baltinw1·e v. Blocde, a Mary
land case found in the 33d L. R. A., page 107, a by-law of the 
plaintiff company was as follows: 

''If any stockholder shall desire to dispose of his stock, he 
shall, at least thirty days before a transfer shall be made, 
notify the president in writing, of his intention to sell and 
of the price he can obtain, which notice the president 



186 REPORT OF ATTORNEY-GENERAL 

shall communicate to the other stockholders, who thereupon 
shall have the option to purchase the stock at the price named, 
in amounts pro rata to the stock held by them, respectively, 
and the corporation shall have the option to take any such 
stock as may not be taken by any stockholder individually.'' 

In its opinion the court said: 
"But the by-law itself can, when invoked by the company, 

interpose no obstacle to the transfer of these shares, for the 
reason that it is invalid. It is an unreasonable and a palpable 
restraint upon the alienation of property. As a general rule, 
stockholders indisputably have the right to sell their shares 
at pleasure. That the power to regulate transfers of stock 
does not include authority to control its transferability by 
prescribing to whom the owner may sell, and to whom not, 
or upon what terms, and that the mere power to regulate trans
fers does not authorize a refusal to allow a transfer of shares 
to even an insolvent, is decided in Chmderm Spring Co. v. 
Harris, 20 l\Io. 383. And so a by-law prohibiting the aliena
tion of shares of stock or imposing any restrictions on its exer
cis<• is declared to be in restraint of trade, and against public 
policy, and void, in Moore v. Bank of Commerce, 52 Mo. 377; 
Re Kla1ts, 67 Wis. 401, and other cases.'' 

In the ·wisconsin case above cited, the court said: 
''Enough, and perhaps too much, has been said on general 

principles, and once for all we hold that a by-law of a corpora
tion which prohibits the transfer of stock by a stockholder 
without the consent of all the stockholders is void as against 
public policy. It is an unwarrantable and unlawful restriction 
upon the sale of personal property, the sale and exchange of 
which the law favors, and in restraint of trade. * * * * 
When the law makes stock personal property, it clothes it 
with all the incidents of personal property, and the owner 
has full dominion over it and may dispose of it at will. That 
such a by-law as that under consideration is void as against 
public policy nearly all the authorities seem to hold.'' 

The editor's notes in connection with the case of New England 
Trust Company v. Abbott (Mass.), on page 271 of Vol. 27 L. R. A. 
cite several cases similar to the ones above mentioned. 

The case of Farmers and 1J:lerchants Banlc of Linnville v. Wasson, 
48 Iown, 336, is doubtless the one referred to in your letter. It is 



REPORT OF ATTORNEY-GENERAL 137 

there held that a by-law of a corporation which provides that trans
fers of stock shall not be valid unless approved by the board of 
directors, while it may be enforced as a reasonable regulation 
for the protection of the corporation against worthless stockholders, 
cannot be made available to defeat the rights of third persons, 
and the opinion strongly intimates that a by-law somewhat similar 
to the amendment which yon propose to make to your articles, 
would operate as an infringement against the property rights of 
others, whieh the l:nv will not permit. I take it for granted you 
have read the opinion. 

The law does not contemplate that this department shall give 
official opinions to others thar1 state officers and the two houses 
of the legislature, and your proposition is one upon which an 
opinion may be desired by one of our state officers, hence I doubt 
the propriety of venturing a personal opinion thereon at this 
time. I think, ho,yever, my reference to the case above cited will 
indicate what such a personal opinion wonld be. 

Yours very truly, 

CHARLES S. \YILCOX. 

Special Cmmscl. 

PUBLIC l..rBRARY-APPOINTMENT OF TRUSTEES.-Tjibrary trustees 
are appointed by the mayor "·ith approval of council. 

C. J. CAsH, EsQ., 

Anamosa, Iowa. 

Des ::\Toines, April 19, 1909. 

J\fy DEAR SIR: I beg to acknowledge receipt of your receil.t 
favor referring to the appointmlmt of a library board under sec
tion 728 of the supplement to the code 1907. 

Replying I have to say. that I agree fully with you in the opin
ion you gave to the mayor. The section referred to vests the 
power of appointment of library trustees in the mayor by and 
with the approval of the council. Any ordinance of the city 
out of harmony with this provision or which in any manner at
tempted to limit the power of the mayor to appoint would be non
effective. 

Yours very truly, 
H. w. BYERS. 
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ACKNOWLEDGMENTS OF INSTRUMENTS BY INTERESTED PARTIES
COUNTY AuDITOR-ScHOOL FuND LoAN.-A county auditor 
does not have such interest in a school fund loan as to dis
qualify him to take acknowledgment of mortgage securing 
such loan. 

MR. GEORGE M. SMITH, 

County Auditor, 

Le Mars, Iowa. 

Des Moines, April 20, 1909. 

DEAR SIR : I have your favor of the 8th instant addressed to 
the attorney general which is in part as follows: 

''I desire to ask your opinion (being newly elected to the 
auditor's office), I recently made a school fund loan here, and 
took the acknowledgment as a notary. ~Iy commission expires 
July 4, 1909. The attorney here insists that no employee of 
the county,-auditor or clerk of courts-can legally acknowl
edge a school fund mortgage. Could I either as auditor or 
a notary public make such an acknowledgment? How do 
I understand code of 1907, page 707. section 2942? Would 
you object to giv!ng me your ideas on this matter?'' 

The law docs not contemplate that this department shall give 
opinions or advice to others than state officers and the two houses 
of the legislature, and it is the duty of your county attorney, under 
section 302 of the code, to give you advice on such matters as the 
above. Nevertheless, as a personal courtesy to you I submit the 
following suggestions : 

Section 2942 of the 1907 code supplement provides for the ac
knowledgment of conveyances by the colmty auditor or his deputy. 

• The general rule relating to acknowledgments of instruments 
by parties interested in the subject of transfer is set forth in the 
case of Beardsley v. German American Bank, 113 Iowa, 216, and 
I quote from the opinion on page 217 as follows : 

''The law relating to the subject is well settled and generally 
understood. One having an interest, direct or contingent, in a 
conveyance or its subject matter cannot take and certify an 
acknowledgment thereof, and the record of an instrument so 
acknowledged does not impart notice to third persons of the 
mortgagee's interest thereunder.'' 

The school fund is the property of the state of Iowa and the 
auditor has no interest therein. 
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I quote from the opinion in the case of County of Des Moines 
v. Harker, 34 Iowa, 84, on page 85 as follows: 

''The fact. that the state has constituted certain of its offi
cers, as its agents for the management of the school fund, does 
not, by any means, tend to negative the ownership of the state, 
but rather to establish it. Nor does the fact that by legislative 
enactment such agents or the counties of which they are offi
cers, are made liable for losses of the fund, in any way mili
tate against the ownership of the state, but it rather shows a 
purpose to protect itself from damage by losses to the fund 
which the state has pledged itself to make good. 

''In other words, it seems to us that the state has the legal 
title and right to the school fund, that the agents it has, by law, 
constituted with a view to the sucessful management of the 
money and the accommodation of the people of the whole state 
therevvith and thereby, are, in no proper sense, the owners of 
the money or parties in interest in the actions, although, by 
statute, the actions may be brought in the names of su~h 
agents. The term 'school fund' is but a name whereby to 
designate certain moneys; it has no existence as a corporation 
or individuality. The state being the legal owner of the school 

tfund, and by the constitution pledged to keep it good against 
all losses, it is but jnst, that in controversies concerning it the 
state should have the benefit of the rules of law attaching to 
its sovereignty.'' 

I think the county auditor may properly aeknowledge sueh an 
inst.rument. 

Very truly, 
CHARLES s. "WILCOX. 

Specia~ Connsel . 

• 
MuLcT SALOON-LEa.u. HoLID.\Y-vVHERE l\fEMORvu, DAY FALLS 

ON SuNDAY OBSERVANCE OF OTHER DAY. 

JosEPH R. FRAILEY,, EsQ., 
City So~icitor, 

Fort Madison, Iowa. 

Des Moines, May 7, 1909. 

MY DEAR SIR: I am in receipt of your letter of some days ago 
with clipping indicating that some opinion or deeision had been 
given by this department in which it was held that when Memorial 
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day falls on Sunday the following l\Tonday is a holiday, and the 
saloons of the state must r~main closed throughout that day. 

Replying I have to say, that up to the time of reeeiving your 
letter this question had been given no attention whatever by this 
department, and no opinion had been given on the subjert. 

The suggestion "·as made in response to an inquiry from a news
paper man some weeks ago that in cities where .Jiemorial ClTe
monies are held on Monday or Saturday, as the case might be, the 
owners of saloons in such cities, if they consulted their own in
terest, would keep their saloons elosed during the da~·, hut in making 
that sugg:estion it was not intended that it should be quoted as 
an opinion from this offi(·e as no (1uestion was pending brfore the 
department npon which we had any authority to give an opinion. 

Rince receiving· your letter we haY(~ given thP sul1jeet Rome 
thought, and have examined ·the law and authorities to sm1w extent, 
and, without attempting to dt•eidP the q uPstion or to sa_,. what our 
supreme court would be likely to hold if the (llleRtion ev·er eame 
b~fore it, vvc give you the result of our investigation. 

Section 2448. supplement to th<~ cod(~ 1907, paragrnph 9. pro
vides: 

''The plare shall not be open nor any sales be made earlier 
than five A. i\I. nor later than 10 P. ::H. on any day. It 8hall 
not be open at all. nor shall any sales be made on the first 
day of the week, commonly called Sunday, nor on any election 
day or legal holiday, 11or on the evening· of such days.·· 

Section :W53 of the code is as follows : 
''The first day of the week called Sunday. the first .day 

of ,January, the twenty-second day of February. the thirtieth 
day of l\Iay, the fourth day of ,July, the first ~lonclay in Sep
tember, the twenty-fifth day of DecembCJ·. th(~ day of the 
general election, and any day appointed or reeommended by 
the governor ·of this state or the president of the United States 
as a day of fasting or of thanksgiving, shall be regarded as 
holidays for all purposes relating to the presentation for pay
ment or acceptance, and the protesting or giving notice of the 
dishonor of bills of exchange, drafts, bank checks, orders and 
promissory notes, and any blank or mercantile paper falling 
due on any of the days above named shall be considered as 
falling due on the succeeding business day.'' 

In interpretating these two sections our supreme court holds 
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that saloons must be closed on the days mentioned in section 3053. 
thus determining that such days come within the term ''legal 
holiday" as that term is used in the supplement, section 2448. 

Brennan v. Roberts, 125 Iowa 615. 
In Nebraska the supreme court holds that where the statutes 

designated certain days as legal holidays and prohibited courts 
from transacting business on such days the restriction is confined 
to the days named in the statutes, and where any of such days fall 
on Sunday, the succeeding Monday is not to be observed as such 
holidays so far as it may affect the presentment and demand of 
commercial paper. 

State v. King, 37 N. W. R. 310. 
If our supreme court follows the doctrine of this Nebraska case, 

then the saloons of the state would only have to be closed on the 
days designated in code section 3053 above quoted, and on such 
other days as may be appointed or recommended by the governor 
of this state or the president of the United States as a day of fast
ing or thanksgiving. 

Yours very truly, 
H. w. BYERS. 

CITIES AND TOWNS-GRADING OF STREETS-LAYING OF PERMANENT 
vV ALKS. - It is the duty of a city to bring ~he street to 
grade before requiring property owners to lay permanent 
walks ·where any considerable filling or excavating is necessary. 

MR. THEO. JOHNSON, 
Marathon, Iowa. 

Des Moines, Iowa, May 25, 1909. 

DEAR Sm: I have your favor of the 15th inst. requesting cer
tain information concerning side walks and the grading therefor 
in to"·ns. 

Section 779 of the 1907 supplement to the code is, in part, as 
follows: 

"They (cities and towns) shall have power to provide for 
the construction, reconstruction and repair of permanent side
walks upon any street, highway, avenue, public ground, wharf, 
landing or market place within the limits of such city or town; 
but the construction of permanent sidewalks shall not be made 
until the bed of the same shall have been graded so that, when 
completed, such sidewalks will be at the established grade; 
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and to assess the cost thereof on the lots or parcels of land 
in front of which the same shall be constructed.'' 

Whenever it is necessary to either excavate or fill a street or 
highway for the laying of a permanent side-walk the city or town 
is chargeable for the expense of bringing the surface of the ground 
to grade. The property owner is chargeable only for such grading 
or filling as is incident to the laying of the permanent walk, that 
is to say, if the surface of the ground, prior to the laying of per
manent walk, conformed exactly with the established grade and 
it was necessary to excavate to such an extent that the walh:, after 
completion, would be at grade, and the cost of grading in that ease, 
being incident to the walk, is properly chargeable to the abutting 
property owner, but if any substantial grade or fill is to be made, 
the .city is liable therefor. See 

Bancroft 1'S. City of Council Bluffs, 63 Iowa, 646; 
Schofield & Gavin vs. City of Cm~ncil Bluffs, 68 Iowa 695; 
Burgett vs. Tou;n of Greenfield, 120 Iowa 432,438. 

The law does not contemplate that this department shall give 
opinions or advice to other than state officers and the two houses 
of the legislature, bnt as a courtesy to you I have submitted my 
personal views. 

Very trul)', 

CHARLES S. "WILCOX. 

Special Counsr'!. 

BoARD m· HK'\L'l'H-LIABILITY OF Bo.\RD OR .:\!EMBERS IWR DAMAGES. 

The board of health or individual members are not liable for 
damages for acts done in performing their duties where acts 
are done in good faith. 

Des Moines, Iowa, May 27, 1909. 
DR. T. U. Mc::'dANL"S, 

jJfernbe1· State Board of Health, 

Waterloo, Iowa. 

DEAR Sm: I have your favor of the lOth inst. addressed to the 
attorney general in which you submit the following proposition : 

"In a city of 7,000 in my district a case of scarlet fever was 
found in a hotel and lodging house. The city does not sup
port a detention hospital for contagious diseases and the board 
of health after more or less earnest attempt to find· a vacant 
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house for isolation abandoned the search and quarantined the 
case of scarlet fever in a room of the hotel, "·hich room has 
an outside entrance. 

''The prqprietor of the rooming house believes that an 
earnest effort was not made to secure further quarters for 
the case and he believes also that his business has been greatly 
lessened on account of this quarantine. 

''The question of interest to me is whether or not the board 
of health or a health officer is in any way responsible under 
any circumstance for any loss which may be incurred by the 
establishment of quarantine and also whether or not any public 
or quasi public institution enjoys any immunity or protection 
against qunrantinc which is not equally shanxl by any private 
individual?'' 

Replying thereto I have to say that in my opinion neither the 
interested city. its board of health or the individual officers thereof 
are liable for damages under the circumstances set forth, provided, 
of course, that the action taken by the board or its officers was in 
good faith and without malice. I do not know of any immunity or 
protection f~om quarantine enjoyed by any public or quasi-public 
institution against quarantine which is not equally shared by pri
vate individuals. However, should a board of health quarantine 
a public or quasi-public institution, unless the same was reason
ably necessary, its action would be impropm·. 

The new act passed by the_ 33d general assembly repealing sec
tion 2570-a and other sections of the 1907 supplement to the code, 
and substituting other provisions therefor, providE's, in sr~<'tion one 
~hereof. that the local board of health may remove a person in
fected "·ith any contagions disease to a separate honsc, house of 
detention or hospital. It is therefore discretionary with the board 
as to •rhether or not such person shall be remoYed. 

The local board of health acts as the agent of the city or town, 
and also for the state. (Sec. 2568 of the code.) 

In the case of Ogg vs. City of Lansing, 35 Iowa, 495, it is 
held that: 

''A city is not liable for the negligence of its officers or 
agents in executing sanitary regulations, adopted for the pur
pose of preventing the spread of contagious disease, or in 
taking the care and custody of persons afflicted with such dis
ease or the houses in which such persons are kept. In ex-

13 
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ecuting these legislative functions the city acts as a quasi sove
reignty, and is not responsible to individuals for the negligence 
or non-feasance of its officers or agents.'' 

Other similar cases are as follows : 
\Vhere the powers conferred are governmental in nature, 

the city cannot be made liable for the execution thereof. 
Saunders vs. City of Ft. Madison, 111 Iowa, 102. 
"No action can be maintained against a city or town for the 

unlawful acts of its health committee or other officers in taking 
possession of a hotel and using it for a small pox hospital 
without the consent of the owner and without legal authority." 

Lynde vs. City of Rockland, 66 Maine, 309. 
"Where a hotel domestic, who dies with small pox, was 

buried from the hotel, the court held that in the absence of 
any contract the owner could not recover of the city for the 
damages on account of the necessary disuse of a part of the 
premises during the illness, or for the destruction of ,goods 
supposed to be disinfected which were burned under direction 
of an officer at the instance or assent of the owner.'' 

Itollock v. Stevens Point, 37 "Wisconsin, 348; 
· Cited in notes to 26 h R. A., 490. 

Further cases bearing on the proposition are found in the notes 
to the case of Evans v. City of Kankakee, 13 L. R. A. (N. S.) 1190. 

The liability of health officers in the enforcement of quarantine 
is discussed in the case of Becks v. Dickinson Cmtnty, 131 Iowa, 
244. as follows: 

''The statute makes it the dnty of health officers to quar
antine against all infectious or contagious diseases dangerous 
to the public and it cannot well be questioned that the de
fendants were acting within the scope of their duty as such 
officers, and that in establishing the· quarantine they were 
acting in a quasi judicial character. They were vested with the 
power to determine whether an infectious or contagious disease 
existed in the appellant's family, and if found to exist their 
duty under the statute required them to take the proper steps 
to prevent its spread, and had they neglected to do so they 
would have been culpable in a high degree. They were there
fore acting judicially, and it is the general rule that officers 
so acting are not liable for injuries which may result from 
such acts performed in the honest exercise of their judgment, 
however erroneous or mistaken the action may be, provided 
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there be no malice or wrong motive present. * * * It is 
the modern tendency of judicial opinion to hol.;I that the pub
lic health is the highest law of the land and whenever a police 
regulation is reasonably demonstrated to be a promoter of 
public health all constitutionally guaranteed rightS' must give 
way to be sacrificed without compensation to the owner.'' 

The following quotation from the opinion in the case of Village 
of Verdon v. Bowman> 97 N. vV. R. 229 (Neb.), may also be of 
interest to you : 

"vVe do not intend to be understood to hold that the plain
tiff has no remedy whatever. If for any reason the ordinance 
under which the officers of the village of Verdon acted is 
void, it affords them no protection whatever, and an action 
. would lie against them for the damages caused by their un
lawful act.'' 

Trusting that the above is a reasonably satisfactory reply to your 
communication, I am, 

Very truly, 

CrL\.RLEs s. vVILcox. 

Special Counsel. 

PERMIT HoLDERS-REQUEST BLANKs-NuMBERING BLANKs.-It is 
the duty of the county auditor to number request blanks con
secutively. 

MR. GEOBGE T. ::\1ASON, 

Crmnty A1tditor> 

l\1t. Pleasant, Io>va. 

Des Moines, June 14, 1909. 

DEAR SIR: I am in receipt of your communication of the lOth 
instant requesting to be advised as to whether the act passed by 
the thirty-third general assembly amending section 2394 of the 
code, requires county auditors to have consecutively numbered the 
blank form of requests, or whether the blank requests may be 
numbered by the permit holder. 

You suggest that the cost of numbering each of these blanks 
consecutively will be excessive and that if the county auditor num
bered the first and last blank furnished to each permit holder, 
that this would be a substantial compliance with the law. 
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It is my opinion that it was the legislative intent to have the 
county auditor· cause each of the blanks to be consecutively num
bered. I also suggest that yon keep some form of a permanent 
record sho~ving the blanks furnished to each permit holder and the 
numbers of same. 

Yours very tmly, 

GEoRGE CossoN. 

Special Counsel. 

GIFT ENTERPRISE-\VII.\T CONSTITU1'ES A GIFT ENTERPRISE. 

~roor,~:;oN SPICE CoMP.\NY, 

Toledo, Ohio. 

Des :l\Ioines, June 15, Hl09. 

GENTLEMEN: I am in receipt of your communication of the 11th 
instant requesting an interpretation of the bill passed by the thirty
third general assembly lmown as ''an act to define gift enterprises 
and to provide a penalty for carrying on the same.'' 

In order for the enterprise to be known as a ''gift enterprise'' 
and prohibited by said act, the following conditions must obtain: 

At least two or more persons, ,vhich may include a firm or cor
poration, must co-operate tog·ether for the purpose of inducing the 
public to purchase merchandise or other property, one of the 
parties to such scheme for a valuable consideration advertising, 
causing or attempting to induce the public to believe that hP will 
give premiums, gifts or 12rizes to such persons purchasing merchan
dise or other property, by the giving of stamps or tickets 'vith each 
sale which will entitle the purchaser of such property to receive a 
prize or gift from another party to such scheme. All such trans
actions or enterprises are uU:lawful, unless at the time the sale is 
made the person connected with the scheme who gives the ticket 
or stamp shall have definitely described on such stamp or ticket 
the character and value of the prize or gift promised to the person 
purchasing an article of merchandise, and the. right of the person 
receiving such stamp or ticket to the gift, prize or premium prom
ised becomes absolute and fixed upon the delivery thereof without 
the holder of such stamp or ticket being required to collect a spe
cific number of other stamps or tickets and present the same for 
redemption, and the further condition that there is no chance, un-
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certainty or contingency whatsoever connected with said enter
prise. 

It \\'ill be observed that if two or more persons are co-operating 
together in any trading stamp or gift or premium enterprise that 
each stamp given by one of such persons must show the character 
and value of the gift. Its value must be definite and certain 
at the time the transaction is made, and a single stamp or ticket 
thus given must be redeemable itself without the necessity of 
securing other tickets of like character. 

It will also be observed that the act in question does not pro
hibit a person, firm Of corporation operating by himself or itself 
from giving coupons to its own customers to be redeemed by the 
person, firm or corporation giving the same. 

Xothing herein stated, however, is to lw construed as authoriz
ing any form of sales of chance or any lottery enterprises which 
are othenyise prohibitrd by law. 

Yours very truly, 
GEORGE CossoN. 

Special Counsi?l. 

RoADs-Dc;TrEs OF 'l'RUSTEES-DR~\GGING.-It is mandatory upon 
township trustees to have roads dragged. 

CouwrY ATTORNEY C. B. IIuGnEs, 

Guthrie Center, Iowa. 

Des .l\Ioincs ,June 16, 1909. 

DEAR SIR: I am in receipt of your communication of the 9th 
instant requesting an opinion as to whether township trustees are· 
subject to the penalty provided in section 6 of the act making it 
mandatory upon township trustPes and city councils to have the 
roads dragged. 

The very basis of the act itself was to make it mandatory upon 
the trustees to cause the main traveled roads to be dragged in 
their township, and also to cause the city council of cities and in
corporated towns to have the main traveled roads within the cor
porate limits leading into the city or town, dragged. 

The language used in section 6 is general and comprehensive in 
its nature and if the language is to receive its usual meaning and 
construction, it is certainly broad enough to include township trus
tees and councils of cities and incorporated towns. 
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In the act in question there is lodged in the township trustees 
and city and town councils a certain amount of discretion. In 
all such acts of discretion, which are necessarily judicial in their 
nature, no criminal liability would attach. 

It is my opinion that the trustees or city or town councils would 
not be criminally liable for an error of judgment, but if it can be 
shown that there are funds on hand to pay for the work and 
trustees neglect or refuse to take any action whatsoever with refer
ence to the matter, it is my opinion that an action of mandamus 
will lie or they may be prosecuted under the provisions of section 
6 of said act. 

The question is of such public importance that I believe you can 
well afford to test the matter in court. 

Yours very truly, 
GEORGE CossoNJ 

Special Cotmsel. 

INTOXICATING LIQUORS-COLD STORAGE-BUILDING SEPARATE FROM 
SALOON.-A person cannot keep intoxicating liquors in a cold 
storage building separate from saloon. 

Des Moines, June 17, 1909. 
SHECKEL & SHECKEL, 

Alton, Iowa. 

DEAR Sms: I am in receipt of your communication of the 15th 
instant advising that you are engaged in the sale of intoxicating 
.liquors at wholesale and retail. You ask for an opinion as to 
whether you may legally maintain a cold storage building on the 
same lot where the saloon building is located without paying the 
mulct tax upon each building separately; also whether beer may be 
transferred from the cold storage room to the saloon to be dis
posed of at wholesale and at retail. 

rrhe law upon this question is well settled. Our supreme court 
in Cameron v. Fellows, 109 Iowa, 534-538, held that there was no 
distinction made in the statute between the selling of liquor at 
wholesale and at retail; "that the accused might lawfully sell beer 
at the cold storage plant but not elsewhere.'' 

In tl;te case of Bell v. Hamm, 127 Iowa, 343, the exact question 
was before the court for consideration. The court said: 
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'' Vv e have the question whether one who is engaged in op
erating a mulct saloon may lawfully use a storage warehouse 
situated a part from and wholly unconnected with his saloon 
proper for the sole purpose of storing liquors until such time a_<; 

they may be needed to supply the demands of his saloon trade.'' 
"We think there can be but one answer to this question. 

Put in plain language, ti1e legislature has said to all who may 
propose to engage in the traffic that the right to do so shall 
be subject to the imperative condition that the business of 
keeping liquors intended to be sold, as well as the business 
of selling, on the part of any particular dealer, shall be con
fined to one room. It is immaterial, therefore, that in this 
particular case it does not appear that any sales had been 
made or are intended to be made from the warehouse. 'l'he 
business-and this includes keeping for the purpose of sale as 
well as the selling-must be earricd on within the four walls of 
a single room. 

To the same effect, see 
Bell v. Thompson, and 
Brou.:n v. Wieland, 106 :!'\. \V. 949. 

It was held in In re Taxation Des Moines Railway Company, 137 
Iowa, 730, that a cold storage warehouse used for the storage of 
beer was subjeet to the mulct tax. 

It was held in ThQmas 1J. Arie, 122 Iowa, 538, that a liquor 
dealer having paid but one tax under the mulct law had no right 
to keep for sale and sell intoxicating liquors from two wholly sepa
rate and independent rooms in the same building. 

It was also held in Cameron 11. Fellows, 109 Iowa, 534, that the 
keeping of a place under the mulct law does not authorize the 
peddling of beer in various parts of the city. That this could 
not be done either at wholesale or at retail. 

It was held in Carte1· v. ~Miller Brewing Company, 111 Iowa, 
457, that it was illegal to maintain a cold storage "\varehouse and 
solicit orders for beer in different parts of the city and fill such 
orders from its stock in the warehouse, delivering the liquors to 
various customers at their respective business houses. 

Yours very truly, 

GEORGE CossoN, 

Special Cmmsel. 
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ITINERANT VENDOR OF DRUGS-I.JICENSE-REGISTERED PHAR~IACIST. 
-"'Where a firm sells drugs to a druggist and then employs 
canvassers to sell and deliver the goods from house to house 
such canvassers should have vendor's license. A registered 
pharmacist traveling over country selling drugs must have a 
vendor's license. 

Des Moines, Im,·a, June 23, 1909. 

MR. I. w. CLEMEN'l'S, 

Boa1·d Pharmacy Commission, 

Marengo, Iowa. 

DEAR SIR: Sometime ago Attorney General Byers requested me 
to make reply to your favor of the 4th instant. Delay in reply 
has not been due to the reason suggested in your letter of the 19th 
addressed to me. The fact is that the great amount of official 
business going through the office has made it impossible to give 
earlier attention to your inquiries. 

You desire an opinion on several propositions. Your first one 
is as follo"·s : 

"It seems that the A. H. I .. ewis :!\led. Co. of St. Louis, run 
a proposition as follows: 'l'hey sell their goods to the drug
gist, then engage ·women to make a house to house canvas to 
sell and deliver the goods. Do such peddlers require an it
inerant vendor's license?'' 

I am not prepared to say that the particular firm or the partic
ular persons employed by it are itinerant vendors. 'l'he term 
"itinerant vendor" doubtless includes any person, either principal 
or agent, who engages in a temporary or transient business within 
the state, either in one locality or in traveling from place to place 
selling goods, wares and merchandise. 

Section 2594 of the code provides that ''any itinerant vendor of 
any drug, nostrum. ointment or appliance of any kind for the 
treatment of any disease or injury shall pay to the treasurer of 
the commission of pharmacy an annual fee of $100, upon the re
ceipt of which the secretary of the commission shall issue a license 
for one year from its date * * * * * '' 

It occurs to me that it would not be difficult to show that such 
practice as suggested in your inquiry constitutes itinerant vend
ing, and that such vendors should be required to have itinerant 
vendors' licenses. The case of State of Iowa v. Mrs. C. F. Stetca1·d, 
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138 Iowa 536, may be of interest to you in connection with the 
above. 

Your second inquiry is as follows: 
"Does the fact that one is a registered pharmacist, permit 

him to vend his remedies itinerantly thrn the country without 
a vendor's license.'' 

Section 25!Jl of the code provides that the certificate of the 
pharmacist shall be displayed in his place of business, and it doubt
less contemplates that the business of a registered pharmacist shall 
be condueted at said place rather than on the streets or roads or 
in the homes of his customers. 

Section 2504, in reference to itinerant vendors of drugs, makes 
no exceptions in favor of registered pharmacists. I am of the 
opinion, therefore, that a registere~ pharmacist who vends his 
remedies itinerantly through the county should be required to have 
an itinerant vendor's license. 

Your third inquiry is as follows : 
"Does not section 2588 mean that an itinerant vendor of 

proprietary or patent medicines and domestic remedies, cannot 
sell such remedies provided they contain any alcohol or pois
ons, except as specifically mentioned in said section.'' 

Section 2588 provides, among other things, as follows: 

"But no one shall be prohibited by anything contained in 
this chapter from keeping and selling proprietary medicines. 
and such other domestic remedies as do not "ontain intoxicat
ing liquors or poisons, nor from selling denatured alcohol and 
poisoned fly paper, concentrated lye or pota...-;h, having written 
or printed on the package or parcel its true name, and the 
word 'poison,' sales of which need not be registered.'' 

While I do not base my opinion exclusively on the clause above 
quoted, I am of the opinion that the said clause, together with 
other provisions in the pharmacy law, warrants the conclusion 
reached by you. 

Your fourth proposition is as follows: 
''.In the event of an application from a graduate in phar

macy for registration under the provisions of section 2589-b, 
upon whom does the responsibility of furnishing proofs that 
the school from which such applicant is a graduate, fulfills 
the requirements of the American Conference of Pharmaceut
ical Faculties for the year 1905 ~ '' 
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I call your attention to the fact that the 33d general assembly 
has amended section 2589-b by striking out the words ''for the 
year 1905'' after the words, ''American Conference of Pharma
ceutical Faculties.'' 

I am of the opinion that the pharmacy commission is charged 
with the responsibility of ascertaining the entrance and graduation 
requirements of pharmaceutical schools, the graduates of which 
apply for examination. ,The colleges themselves will doubtless be 
glad to give the commission the information desired and I doubt 
not the rules prescribed by the American Conference of Phar
maceutical Faculties may be easily obtained. 

Yours very truly, 

CK\RLES s. 'WILCOX, 

Special Counsel. 

BLANK CARTRIDGES-SALE OF FOR USE IN ToY· PISTOLS PROHIBITED. 
-A person selling blank cartridges cannot escape punishment 
for violating the law by marking the box containing such car
tridges, ''Must not be used in toy revolvers or pistols.'' 

GEO. vY. HEALEY & SoN, 

Dubuque, Iowa. 

Des 1\Ioines, Iowa, June 23, 1909. 

GENTLEMEN: Attorney General Byers has requested me to make 
reply to your favor of the 22d concerning the sale of blank car
tridges. You state you have been selling them ,dth a slip pasted 
to the box containing the following: 

"Must not be used in toy revolvers or toy pistols," and that 
wholesale dealers have advised you that such sales are not violations 
of the Iowa statutes. 

Section 5028-p of the 1907 supplement to the code is as follows: 
"No person shall use, sell, offer for sale or keep for sale 

within this state any toy pistols, toy revolvers, caps containing 
dynamite, blank cartridges for toy revolvers or toy pistols, or 
firecrackers more than five inches in length and more than 
three-fourths of an inch in diameter; provided caps contain
ing dynamite may be used, kept for sale or sold when needed 
for mining purposes, or for danger signals, or for other neces
sary uses.'' 
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I am of the opinion that under the section above named the 
sale of blank cartridges which can be used for toy revolvers or toy 
pistols is prohibited and that the pasting of a warning upon the 
package would not relieve a dealer from the prohibition contained 
in said section. 

Very truly, 
CHARLES s. WILCOX, 

Special Counsel. 

ROAD SuPERINTENDENT-TRUSTEES PERFORMING LABOR ON HIGHWAY. 
-Township trustees cannot do work of road superintendent 
and draw pay for such work. 

MR. A. T. ZIMlliERMAN, 
Washta, Iowa. 

Des Moines, Iowa, June 23, 1909. 

DEAR SIR: I am in receipt of your communication of the 22d 
instant requesting an opinion as to whether township trustees may 
refrain from appointing road superintendent and perform the 
duties themselves of such road superint~ndent and receive pay 
for such work. . You also ask what penalty there is attached for 
such procedure provided the same is unlawful. 

Section 468-a supplement to the code 1907, provides that: 
''Members of boards of supervisors and township trustees 

shall not buy from, sell to or in any manner become parties 
directly or indirectly to any contract to furnish supplies, ma
terial or labor to the county or township in which they are re
spectively members of such boards of supervisors or township 
trustees. ' ' 

The act itself being prohibited by law, the same is by section 
4905 of the code made a misdemeanor. A misdemeanor in this 
state is an indictable offense which may be punished by imprison
ment in the county jail not more than one year or by a fine not 
exceeding five hundred dollars, or by both such fine and impris
onment. 

State v. York, 131 Iowa 635; same case 135 Iowa 529. 
With reference to the advisability as to what you shall do in case 

labor cannot be procured in your township, I suggest that you 
take this matter up with your county attorney as it is a question 
upon which this department would not care to offer an opinion. 

Yours very truly, 
GEORGE CossoN, 

Special Counsel. 
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INTOXICATING LIQUOR-REGISTERED PHARMACISTS-PERMIT HOLDER. 
A registered pharmacif>t who is not a permit holder has no 
right to sell intoxicating liquor or malt liquor containing any 
part of alcohol. 

MR. 1. -vv. CLEMENTs, 

Marengo, Iowa. 

Des :Moines, Iowa, June 24, 1909. 

DE.\R SIR: I am in receipt of your communication of the 23d in
stant submitting the following questions: 

1st. Has a registered pharmacist, who is not a permit holder, 
a legal right to rlispense intoxicating liquors on a physician's 
prescription~ 

2d. Has a registered pharmacist, whether a permit holder or 
not, the legal right to sell malt liquors which contain from one to 
three and one-half per cent of alcohol? 

Both of your questions must be answered in the negative. A 
registered pharmacist, who is not a permit holder, has no right to 
sell intoxicating liquors for any purposes whatsoever. This propo
sition of law is so well settled that citations are unnecessary, but 
see, In 1·e A ppl1"cation8 of Henery, 124 Iowa 358. . 

Heplying specifically to your second question: a reg·istered 
pharmacist,either with or without a permit, has no right to sell 
malt liquors which contain any per cent of alcohol for any pur
poses under any circumstances. 

See section 2385 of the code. 
Yours very truly, 

GEORGE CossoNJ 
Special Counsel. 

CIGARETTES-TAX ON CIG.\RET'l'ES-PAYMENT OF TAX ~OT BAR TO 
PROSECUTION FOR ILLEG.\L SALE.-The property owner and 
property itself is liable for payment of tax. 

Des Moines, Iowa, June 28, 1909. 
MR. ,JOHN B. !lAMMOND,, 

Des Moines, Iowa. 

DEAR SIR: I am in receip~ of your communication of the 24th 
instant advising that in a number of cities in this state merchants 
are openly advertising and making sales of cigarettes and cigarette 
papers, and submitting the following questions: 
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1st. Does the mulct cigarette law found in section 5007 of the 
code protect the dealer in any manner? 

2d. Is any one permitted to sell or keep for sale or gift cig
arette. papers? 

3d. What penalty is provided for the violation of this law? 
4th. Is the property owner liable for violations made by a 

tenant? 
First. The payment of the mulct cigarette tax levied pursuant 

to the provisions of section 5007 of the code does not in any manner 
authorize the sale or keeping for sale of cigarettes or cigarette 
paperR or wrappers. The section itself expressly provides: 

''The payment of such tax shall not be a bar to prosecution 
under any law prohibiting the manufacturing of cigarettes or 
cigarette paper, or selling, bartering or giving away the same." 

Said section was enacted not fqr the purpose in any way of re
lieving the person who paid the tax pursuant to its provisions from 
any of the criminal penalties imposed by section 5006 of the code ; 
one of its objects was to add an additional impediment to the 
business of selling or disposing of cigarettes and cigarette papers 
or wrappers. 

,Judge Deemer, speaking for the court in Hodge v. M~tscatine 
County, 121 Iowa, 482. said: 

''It is manifestly a tax upon the traffic which the legislature 
saw fit to impose, not for the purpose of giving countenance to 
the business. hut as a deterrent against engaging therein.'' 

It was there held that the act was not unconstitutional by reason 
of the fact that said section exacted a tax for all persons who 
engaged in the business, but expressly provided that said tax 
should not authorize the sale thereof or operate as a bar to any of 
the penalties providrd by section 5006. This case was affirmed by 
the supreme court of the United States. 

See Hodge v. M~tscatine County, 196 U. S. 276; 
See, also, Cook v. Marshall Co1mty, 119 Iowa, 384; same 

case 196 U. S. 261. 
Second. It follows from the reasoning above given that your 

second question must likewise be answered in the negative. Strong
er language could not be used than that found in section 5006 pro
hibiting the sale or disposition of cigarettes and cigarette papers 
and wrappers either by way of gift or exchange, the only exception 
being that the act does not apply to the sales of jobbers doing 
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an interstate business with customers outside the state. The at
tempt has been made to escape the sweeping provisions of this 
section by resorting to the sanctity of the interstate commerce 
clause and having cigarettes shipped direct to the retail d·ealers 
in small packages containing ten cigarettes in each package, but 
not bound together in any form. 

It was said by our supreme court in Cook v. Mm·shall County, 
that this was a mere subterfuge; that such packages did not con
stitute what is known as an original package, and that the interstate 
commerce clause in the constitution afforded to the offender no 
relief. This case was affirmed by the supreme court of the United 
States. 

Third. Section 5006 of the code provides: 
"Whoever is found guilty of violating any of the provisions 

of this section, for the first offense shall pay a fine of not less 
than twenty-five dollars nor more than fifty dollars and costs 
of prosecution, and stand committed to the county jail until 
such fine and costs are pa~d ; for the second and each subsequent 
offense, he shall pay, upon conviction thereof, a fine of not less 
than one hundred dollars nor more than five hundred dollars 
and the costs of prosecution, or be imprisoned in the county 
jail not to exceed six months.'' 

It will be observed that the second and each subsequent offense 
for violating said section is made indictable. 

Fot~rth. The property owner and the property itself is liable for 
the payment of the mulct tax. The liability of the property owner 
does not extend beyond this unless it can be shown that he is in
terested, concerned or engaged in the selling, giv:ing, owning or 
keeping for sale or gift, cigarettes or cigarette papers, for the 
purpose of violating the provisions of section 5006. 

Yours very truly, 

GEORGE CossoN, 

Special Counsel. 

INTOXICATING LIQUOR-MuLCT TAx-SALE OuTSIDE CoRPORATE 

LIMITS.-The provision of the law regarding collection of 

mulct tax outside the corporate limits of a town does not im

ply that sales may be legally made outside such corporation. 
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Des Moines, July 6, 1909. 

COUNTY ATTORNEY w. J: KEEFE, 

Clinton, Iowa. 

DEAR SIR: I am in receipt of your communication of the 29th 
ultimo directing my attention to chapter 140, acts of the thirty
third general assembly, which provides in part for the disttibution 
of the mulct tax collected by reason of intoxicating liquors being 
sold without the corporate limits of a city or town, and requesting 
to be advised as to whether this may be construed to authorize 
the sale of intoxicating liquors under the mulct law without the 
corporate limits of a city or town. 

In passing upon this question we must constantly bear in mind 
that prohibition is still the law in Iowa; that whoever claims the 
right to sell intoxicating liquors in this state must be able to 
point to the statute or legislative enactment authorizing the sale. 

The only authority granted anywhere in the law in this state to 
sell intoxicating liquors as a beverage is to be found in section 
2448 of the supplement to the code, 1907, and section 2449 of the 
code. These two sections are known as the bar sections to the pro
hibitory law. A careful reading of these two sections discloses the 
fact that nowhere in either of said sections is any reference made or 
authority given to conduct the business of selling intoxicating 
liquors as a beverage outside the corporate limits of a city or town. 

Section 2448 provides a bar in cities, including cities acting under 
special charters of five thousand or more inhabitants, and also 
cities over twenty-five hundred and less than five thousand inhab
itants; and section 2449 of the code provides a bar for cities and 
towns and cities acting under special charters of less than five 
thousand inhabitants. 

Any one wishing to sell intoxicating liquors as a beverage in 
~my city or town must comply with all of the conditions specified 
in paragraphs 1 to 12 inclusive of section 2448 of the supplement 
to the code. Paragraph 2 of said section provides among other 
things that "the person appearing to pay the tax shall file with 
the county auditor a certified copy of a resolution regularly adopted 
by the city council consenting to such sales by him." It is evi
dent that a city or town council could not grant a resolution of 
consent to any one outside of the corporate limits of such city 
or town, and that therefore paragraph 2 of said section could not 
be complied with. 
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Paragraph 4 provides that the selling or keeping for sale of 
intoxicating liquors shall be carried on in-a single room having but 
one entranc<> or exit, and that opening Hpon a pnhlic business 
street. vVe do not refer to the ordinary country roads as public 
business streets. 

As chapter 140, acts of the thirty-third general assembly relates 
wholly to the disposition of the mulct tax, it could not be con
strued in any sense as a bar section to the prohibitory law. In 
this state the tax should be assessed against every person selling 
intoxil'ating liquor as a beverage whether legally or illegally; 
therefore, the legislature might provide for the disposition of mulct 
tax collected from bus,iness conducted outside the limits of a city 
or town \Yithout in any way implying that intoxicating liquors 
might be lawfully sold as a beverage outside the corporate limits of 
a city or town. 

Yours very truly, 
GEORGE CossoN, 

Special Cmtnsel. 

SHERIFFS-8.\LARY-PUBLIC 0FFICERS.-A sheriff in a county of 
14,000 is entitled to salary of $1,800.00_ 

Des 1\Ioines, Iowa, July 6, 1909. 
CHARLES J. LEWIS, County Attorney, 

~Iount Ayr, Iowa. 

DEAR SIR: Attorney General Byers has requested me to make 
reply to your favor of the 1st instant in which you state that the 
population of your county is about 14,000; that the receipts of the 
sheriff's office amount to from $700 to $900 annually, and you wish 
to know what salary your sheriff is entitled to draw under sec
tions 510-a, 510-b, and 511. 

The parts of the sections to be construed are as follows : 
Section 511, Par. 23. "The sheriff is also entitled, for at

tending the district court, and for other service for which no 
compensation is allowed by iaw, except in counties having a 
population of over twenty-eight thousand, an annual salary, 
which shall be fixed by the board of supervisors, but in no case 
less than two hundred dollars nor more than four hundred 
dollars. When sheriffs perform official duties in justices' 
courts, their fees shall be the same as allowed constables.'' 
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Section 510-a: ''In counties having a population of over 
11,000 and less than 28,000 the sheriff shall receive in full 
compensation for his services, including the salary provided 
by section 511 of the code, the sum of $2,000 per annum, the 
same to be paid out of the receipts of the office, '"' *~ * pro
vided, * * f' * * that in counties having a less popula
tion than twenty-eight thousand, in which the receipts of the 
office and salary allowed under section five hundred and eleven 
of thl) code do not amount to the snm of eighteen hnndrcd 
dollars per annum, the board of supervisors shall, at the Jan
nary session thereof following, make an allowance to the sher
iff of a sum equal to the difference between the receipts of the 
office in the previous year, and $1800. '' 

It will be observed that section 511 was enacted prior to section 
510-a and if there is any conflict between the two, section 510-a 
must, of course, govern. I am of the opinion that under the cir
cumstances set forth in your letter your sheriff 1s entitled to a 
salary of $1800 only. 

Very truly, 

CHARLES S. WILCOX, 

Special Counsel. 

INToxiC.\TING LIQuoRs-S.\LE oF ALcoHoL AND vVINE FOR SAcRA
MENTAL PURPOSES-SALE OF LIQUOR TO PATIENTS OF HOSPITAL 
FOR INEBRIATES. 

HoN. EDwARD J. MooRE, 

Eldon, Iowa. 

Des Moines, Iowa, July 7, 1909. 

DEAR SIR: I have your favor of recent date in which you ask 
to be advised upon the following propositions: 

1st. May permit holders, under section 2385 of the code, sell 
wine for other than sacramental purposes and alcohol for other 
than specific chemical and mechanical purposes. 

2d. Does section 2310-a24 of the supplement to the code prohibit 
permit holders from selling intoxicating liquors to a physician 
under the provisions of section 2385, if said physician has been a 
patient in the hospital for inebriates. 

14 
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In response to your inquiries I beg to submit the following: 
1st. Section 2385 of the code, so far as it is material to the 

first question, provides as follows : 
''Persons holding permits may sell and dispense intoxicating 

liquors, not including malt liquors, for pharmaceutical and 
medical purposes, and to permit holders for use and resale by 
them only for the purposes authorized in this chapter; they 
may also sell and dispense alcohol for specified chemical and 
mechanical purposes, and wine for sacramental uses.'' 

It is my opinion it was not the intention of the legislature, in 
enacting the provisions of the above section, to limit the sale by 
permit holders of wine for sacramental purposes and alcohol for 
specified chemical and mechanical purposes, but that the sale of 
wine and alcohol for the purposes mentioned in said section is in 
addition to the general provision for the sale of intoxicating liquors 
by permit holders. 

2d. Under the provisions of section 2385 of the code: 
"Physicians holding certificates from the state board of med

ical examiners * * * may buy from permit holders intox
icating liquors (not including malt) for the purpose of com- · 
pounding medicines, tinctures and extracts that cannot be used 
as a beverage, etc.'' 

Section 2310-a24 of the supplement to the code provides: 
''Any person who shall furnish any patient of said hospital 

for inebriates, or any patient who has been or may hereafter 
be committed to any insane hospital as an inebriate, dipso
maniac, or as one addicted to the excessive use of narcotics, 
any intoxicating liquor or narcotic drug, except on the written 
prescription of the superintendent, shall be guilty of a felony, 
and on conviction thereof shall be punished by imprisonment 
in the state penitentiary for not less than six months nor more 
than one year, or by a fine, not less than five hundred dollars 
($500) nor more than one thousand dollars (1,000) at the dis
cretion of the court. Any person who shall knowingly furnish 
any intoxicating liquor or narcotic drug to one who has been 
discharged from either of said institutions as cured, except 
upon the written prescription of a reputable practicing physic
ciao, shall be guilty of a misdemeanor an,d upon conviction 
thereof shall be punished by a fine of not less than three hun
dred dollars ($300) and not more than one thousand dollars 
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($1,000) and stand committed to the county jail until such fine 
is paid.'' 

It is my opinion that under the provisions of section 2310-a24 
above quoted, the fact that a paroled or discharged patient was a 
physician would not exempt any one giving or selling to him any in
toxicating liquor or narcotic drug except on the written prescrip
tion of the superintendent of the hospital, from the penalties pre-
scribed in said section. 

Yours very truly, 
CIL\RLEs -vv. LYoN, 

Assistant Attorney General. 

INTOXIC.\TING LIQUOR-MOON LAW-RESOLUTIONS OF CONSENT.
Resolutions of consent in force April 15, 1909, within pro
visions of chapter 142, acts 33d general assembly. 

MR. JOHN s. DENISON, 

Dubuque, Iowa. 

Des Moines, July 8, 1910. 

MY DEAR SIR : Replying to your letter of yesterday referring to 
chapter 142 laws of the 33d general assembly I have to say, that it 
is the opinion of this department that it is only such resolutions of 
consent as were in force on April 15, 1909, that are within the 
saving provisions of section 2 of chapter 142, and to be in force, 
as we use the term above, the person holding the resolution of 
consent must have complied with all of the other provisions of the 
mulct law, and been engaged in the operation of a mulct saloon. 

Yours very truly, 
H. w. BYERS. 

INTOXICATING LIQUOR-REQUEST BLANKs-FILLING OuT BY PuR
CHASER. 

MR. A. W. MoRGAN, 

Muscatine, Iowa. 

Des Moines, Iowa, July 8, 1909. 

DEAR SIR: I am in receipt of your communication of the 7th in
stant directing my attention to the fact that the form of request 
slips furnished to permit holders by county auditors fails to pro-
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vide a blank space for the residence of the person where liquor 
is purchased for him by another, and submitting the following 
questions: 

1st. Shall the permit holder fill out the request blank as the 
same is printed leaving out the residence of the person where liquor 
is purchased for ·him by another, or shall the permit holder write 
it in over the printed form? 

2d. Can the permit holder or registered clerk fill out the request 
for liquor and have the buyer sign, or must the buyer himself fill 
out the blank in his own handwriting? 

3d. In case a request blank is spoiled in filling out the same, 
\Yhat shall the permit holder do? 

First. It was not the intention of the legislature in passing 
chapter 139, acts of the thirty-third general assembly to repeal 
any part of section 2394 of the code, and inasmuch as said section 
provides that the request must be signed by the applicant, stating 
for \Yhom and whose use the liquor is required and his true name 
and residence, I think you should state the residence on the blank 
form where li<1uor is purchased by one person for another. In the 
blank form sent out by the auditor I think there is ample room on 
the blank line for both the name and the rrRid<>nc<~ of the person for 
whom the liquor is desired. 

Second. Chapter 139 above referred to provides in part that, 
"the permit holder shall require each applicant for liquor to fill 
out in his or her handwriting requests for same in ink, and shall 
fill out the corresponding stubs in ink." This provision is man
datory and you should therefore have the applicant fill out for 
himself the blank request in ink and the permit holdrr should fill 
out the corresponding stubs in ink. 

The question has been raised as to the authority of the permit 
holder to fill out the request blank in the event that the applicant 
cannot write or can only write his own name. Inasmuch as the act 
referred to specifically states that the permit holder shall require 
each applicant to fill out in his or her handwriting requests for 
same in ink, this department does not desire to offer any opinion 
upon the question as to whether ignorance or inability to write 
would furnish sufficient exc-use for not complying with the pro
visions of said act, thinking it better to wait until the supreme 
court has passed upon the queston. 
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Thi1·d. In case a blank form of request is spoiled, the permit 
holder should preserve the same and return it when he makes 
returns pursuant to the provisions of section 2397 of the code. 

Yours very truly, 
GEoRGE CossoN, 

Special Cmtnsel. 

SuNDAY-LABOR PERFORMED oN SuNDAY-V{H.\.T CoNSIDERED \VoRK 
OF NECESSITY.-Filling prescriptions by druggists, serving 
meals by hotels, selling papers, running street cars and trains 
are considered matters of necessity. 

Des Moines, July 15, 1909. 
CouNTY ATTORNEY C. B. Humus> 

Guthrie Center, Iowa. 
DEAR SIR: I am in receipt of your communication of the 9th 

instant relating to the proper interpretation to be placed upon 
section 5040 of the code. You advist- that you have interpreted 
the section to except not only "·ork of necessity and charity but 
also business dealings of necessity or charity, such as the :filling of 
prescriptions by druggists, the serving of meals by a hotel,etc. I 
agree with you in your interpretation of the section. The section 
should, as I view it, receive a fair and reasonable interpretation 
looking to the spirit of the law rather than the exact letter. 

Without going into detail as to what is prohibited by section 
5040 of the code, it is apparent that the ordinary secular business 
transactions are prohibited by said section and ought not to be 
permitted in any community. Such transactions, however, as the 
filling of a pres·cription by a druggist at the special instance of a 
physician, the serving of meals by hotels and restaurants, the sale 
of Sunday newspapers, which in the cities almost invariably con
tain the church announcements, the running of street cars, paRsen
ger trains and freight trains containing perishable freight, have 
under modern conditions become to be accepted as matters of ne
cessity without controversy. 

In view of this fact the department of justice does not feel like 
recommending prosecutions upon matters of this nature which, if 
not strictly and technically matters of necessity, are considered 
to be such by a large majority of our people including a vast number 
of our best citizens and church members. 

Yours very truly, 
··GEORGE CossoN, 

Special Counsel. 
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ROADS-USE OF FOR PASTURE.-Adjoining property owners are en
titled to the use of grass, trees and stones along the road, but 
in use of same must not interfere with travel. 

Des Moines, Iowa, July 16, 1909. 
WALLACE's FARMER, 

Des Moines, Iowa. 

GENTLEMEN-Official business of the office has prevented an ear
lier reply to your favor concerning the right of horse traders to 
pasture their horses along country roads, with which letter you 
enclosed an item from your paper upon that subject. 

I concur with you in the conclusions reached in that item to the 
effect that the country roads of Iowa belong to the owners of the 
land adjoining, subject only to the rights of the public to use the 
roads for ordinary purposes of travel, and that the grass, trees, 
sod and stones in such roads belong to the abutting property 
owners; however, such owners in the use of such grass, trees, sod 
and stones must not interfere with the free and safe use of the roads 
by the public. 

See the following cases : 
Overman v. May, 35 Iowa 89; 
Dickinson County v. Fouse, 112 Iowa 21; 
City of Dubuque v. Maloney, 9 Iowa 450. 

Unfortunately the present statutes do not provide as speedy 
·and adequate remedies for the abuses mentioned in your letter as 
doubtless is desired by the farmers interested. The civil remedy 
of injunction would probably afford satisfactory relief in some 
cases. The subject IS one which should receive the attention of 
the legislature. 

Yours very truly, 
H. w. BYERS. 

· GrFT ENTERPRIS~WHAT CoNSTITUTEs--GIFT ENTERPRISE Drs
cussED. 

Des Moines, Iowa, July 20, 1909. 
·wARFIELD, PRATT, HoWELL CoMPANY, 

Des Moines, Iowa. 

GENTLEMEN: I have your favor of the 14th instant in which you 
·state you have been handling for some time prior to July 4, 1909, 
·certain standard commodities in which there are packed library 
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slips of the Magazine and Book Company, one of which slips you 
enclose in your letter, and you ask whether or not the act of the 
thirty-third general assembly, knowil. as the gift enterprise act, 
affects the handling of such slips packed with such commodities. 

In order for the enterprise to be known as a gift enterprise and 
prohibited by said act (chapter 226 acts of tlie thirty-third general 
assembly) the following conditions must obtain: 

At least two or more persons, which may include a firm or cor
poration, must co-operate together for the purpose of inducing 
the public to purchase merchandise or other property, one of the 
parties to such scheme for a valuable consideration advertising, 
causing or attempting to induce the public to believe that he will 
give premiums, gifts or prizes to such persons purchasing mer
chandise or other property, by the giving of stamps or tickets with 
each sale which will entitle the purchaser of such property to receive 
a prize or gift from another party to such scheme. All such trans
actions or enterprises are unlawful, unless at the time the sale 
is made the person connected with the scheme who gives the ticket 
or stamp shall have definitely described on such stamp or ticket 
the character and value of the prize or gift promised to the person 
purchasing an article of merchandise, and the right of the person 
receiving such stamp or ticket to the gift, prize or premium prom
ised becomes absolute and fixed upon the delivery thereof without 
the holder of such stamp or ticket being required to collect a spe
cific number of other stamps or tickets and present the same for 
redemption, and the further condition that there is no chance, un
certainty or contingency whatsoever connected with said enterprise. 

It will be observed that if two or more persons are co-operating · 
together in any trading stamp or gift or premium enterprise that 
each stamp given by one of such persons must show the character 
and value of the gift. Its value must be definite and certain at the 
time the transaction is made, and a single stamp or ticket thus 
given must be redeemable itself without the necessity of securing 
other tickets of like character. 

The handling of commodities with which the slips mentioned 
are packed probably does not violate the terms of the act above 
referred to. 

Very truly, 
H. w. BYERS. 
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INTOXICATING LIQUORS-TRANSPORTATION.-Persons cannot lawfully 
transport liquor from a saloon to a private residence. 

Des Moines, July 23, 1909. 
CouN'rY ATTORNEY J. G. P"\TTERSON, 

Oskaloosa, Iowa. 

DK\R Sm: I nm in receipt of your communication of the 20th 
instant submitting the following questions: 

1. l\Iay common carriers or other persons transport liquor over 
the country to customers, if such liquor is labeled as provided in 
section 2421 of the code? 

2. l\Iay a person operating a mulct saloon deliver liquor to his 
private customers ·where the liquor is bought at the saloon and 
paid for, or may some other person haul or convey said liquor 
from said saloon to the residence of the purchaser without being 
liable to punishment for illegally transporting liquor? 

First. Section 2421 of the code must be construed with section 
2419 of the code. Section 2419 of the code absolutely prohibits 
any person, whether common carrier or otherwise, from hauling 
or transporting liquor bebveen points within this state, unless 
the person conveying such liquor has been furnished with a cer
tificate from a clerk of the court showing that the person to whom 
the liquor is consigned is a permit holder or otherwise authorized 
to sell intoxicating liquor in this state. 

'Section 2421 in no wise limits the provisions of section 2419 of 
the code, but furnishes an additional requirement which makes it 
necessary for any person who transports liquor, even if transported 
to a permit holder or one who is authorized to sell intoxicating 
liquor in this state, to first require that the vessel or other package 
containing such liquor shall be plainly and correctly labeled show
ing the quantity and kind of liquor contained therein, as well as 
the name of the party to whom such liquor is to be delivered. 

That section 2419 prohibits the transportation of intoxicating 
liquors between all points within this state, see State v. Creeden, 
78 Iowa, 56; and S'tate v. Rhodes, 90 Iowa, 496. 

The fact that State v. Rhodes was reversed by the supreme court 
of the United States (170 U. S. 412) in no wise militates against 
the effect of the decision of our supreme court in so far as it might 
refer to the transportation of intoxicating liquors between points 
wholly within the state, for the reason that the supreme court of 
·the United States reversed our supreme court upon the ground that 
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the particular shipment in question in that case was protected by 
the commerce clause of the federal constitution, and that the liquor 
in question being an interstate shipment, it did not become subject 
to the law of Iowa even under the Wilson bill until it arrived at 
the point of destination and was delivered to the consignee. 

Upon the question as to when interstate shipments of intoxicat
ing liquor become subject to our state law, see opinion given to 
Bruce & Zeigler, a copy of which I enclose herewith. 

Second. It follows from the reasons above given that neither 
the saloon keeper nor any other person could lawfully transport 
liquor for another from the saloon to the private residence of the 
purchaser. 

It was said by our supreme court in Cameron v. Fellotcs, 109 
Iowa, 534-538, that ''the keeping of a place under the mulct law 
does not authorize the peddling of beer in all parts of the city.'' 

See also 
Sta.te v. Campbell, 76 Iovva, 122; 
State v. Reilly, 108 Iowa, 835. 

Yours very truly, 

GEORGE CassoN, 

Special Connscl. 

INToxiCATING r~rQuoR~INTERsTATE SnrPMENT-DR.\ YMEN-POINT 
OF DESTINATION.-Under \Nilson bill liquors become subject 
to state law after arrival at destination, which means as soon 
as receipted for at station by consignee or agent. 

BRUCE & ZIEGLER, 
Anita, Iowa. 

Des Moines, July 23, 1909. 

GENTLEMEN: I am in receipt of your communication of the 7th 
instant requesting an interpretation of section 2419 of the code, 
and specifically as to w-hether a drayman or other person may law
fully haul or convey intoxicating liquors from the express or 
freight office to one who has purchased said liquor outside of the 
state for his own private use, assuming of course that the person 
conveying the liquor has not been furnished with a certificate from 
the clerk of the court showing that the consignee is a permit holder 
or is otherwise authorized to sell liquors. 
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The solution of this question depends almost entirely upon the 
interpretation to be placed upon the commerce clause of the federal 
constitution, which provides that congress shall have power ''to 
regulate commerce with foreign nations and among the several 
states and with the Indian tribes;'' and the Wilson bill which 
provides: 

''That all fermented, distilled or other intoxicating liquors 
or liquids transported into any state or territory or remaining 
therein for use, consumption, sale or storage therein, shall upon 
arriYal in such state or territory, be subject to the operation and 
effect of the laws of such state or territory, enacted in the 
exercise of its police powers, to the same extent and in the 
same manner as though such liquids or liquors had been pro
duced in such state or territory, and shall not be exempt 
therefrom by reason of being introduced therein in original 
packages or otherwise. '' 

Unquestionably the transportation of liquor between points with
in this state is prohibited by section 2419 of the code. 

Our supreme court in the case of State v. Rl~odes, 90 Iowa 496, 
went so far as to hold that the conveying of liquor from the depot 
platform into the freight house, which was an interstate shipment 
and which was being placed in the freight house to await delivery 
to the consignee, was prohibited by said section, and that since the 
passage of the \Vilson bill, interstate shipments of liquor became 
subject to our state laws as soon as the liquor crossed the boundary 

·of Iowa and entered the state. 
This case was reversed by the supreme court of the United States 

( 170 U. S. 412 ) upon the ground that such interstate shipments 
were protected by the commerce clause of the federal constitution, 
and that it was not the intention of congress in the passage of the 
Wilson bill to subject interstate shipments of intoxicating liquor 
to the state law until the arrival of such liquors at the point of 
destination and delivery there to the consignee. 

The Wilson bill received a much broader construction by the 
state courts than by the United States supreme court. The supreme 
court of Maine and the supreme court of several other states having 
either local option or prohibitory laws construed the Wilson bill 
to authorize the laws of the several states to apply to interstate 
shipments of intoxicating liquors as soon as the liquors entered 
the boundary lines of the states, or in any event, as soon as the 
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liquor arrived at its destination. and the relation of the transporta
tion company as a common carrier ceased. 

·while the supreme court of the United States has uniformly 
reversed the state courts which adopted this view, in no case have·
they gone farther than to say that under the ·wilson bill, the power 
of the state did not apply until the arrival of the liquor at the 
point of destination and delivery there to the consignee. 

In Rhodes v. Imca, supra, the supreme court of the United States 
said: 

"Undoubtedly the purpose of the act (Wilson bill) was to 
enable the laws of the several states to control the character 
of merchandise therein enumerated at an earlier date than 
would have been otherwise the case.'' 

This is the position universally taken by the supreme court of the 
United States. See Delamater v. Smtth Dakota, 205 TL S. 93, and 
cases cited. State v. Int. Liquors, 11 L. R. A. (N. S.) 550, Note. 

Considering that the Wilson bill provides that intoxicating liquors 
transported into any state shall, upon arrival in such state, be sub
ject to the operation and effect of the laws of such state enacted 
in the exercise of its police powers to the same extent and in the · 
same manner as though such liquors had been produced in such 
state; and considering that in the case of Rhodes v. I mea, supra, 
wherein the supreme court of the United States reversed the su
preme court of Iowa, three of the justices of the supreme court of 
the United States dissented from the majority opinion; and con
sidering- that in the case of Delamater_ v. South Dakota, the su
preme court of the United States held that soliciting orders for 
interstate shipments of intoxicating liquor, even though the liquors 
might be purchased by one for his own use, were not protected by 
the commerce clause of the federal constitution in view of the 
Wilson bill, it is my opinion that the supreme court of the United 
States will not extend its doctrine further in protecting interstate· 
shipments under the commerce clause; that it will adhere to the 
rule many times previously announced by said court that inter
state shipments of intoxicating liquors become subject to state laws 
upon the arrival of such liquor at the point of destination and de
livery there to the consignee. 

It seems almost self-evident that as soon as the consignee or 
his agent receipts for the liquor at the freight or express office that 
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the same has then arrived at the point of destination and that 
it has then been delivered to the consignee, and under the \Nilson 
bill becomes subject to the state la,v. 

Yours very truly, 
GEORGE CossoN, 

Special Counsel. 

lN·roxrcATING LI<tUORR----PERMIT Hor,DERs REGISTERED PHARMACISTS 
-COMPOUNDING lHEDICINES CONTAINING ALCOHOl, BY PHAR
MACISTS No·r PROHIBITED.--Requests for liquor must contain 
statement of purpose for which it is to be used. Hostetters 
Bitters containing- 50 per cent alcohol can only be sold by 
a permit holder. 

Des Moines, July 31, 1909. 

MR. H. E. E.\TON, 

President Pltannacy Commission, 

Shenandoah. Iowa. 

DE.\R SIR: Replying to your favor of the 22d instant, enclosing 
several questions in reference to the pharmacy law, I have to say 
that I am glad the questions have come to this department through 
the proper channel and it is a pleasure to make reply thereto. 

As a convenience to you I will take the propositions up in the 
order presented in your letter. 

1. Has a druggist any right under the law to sell alcohol for 
medical use ? 

Under section 2382 of the 1907 supplement to the code, alcohol 
is defined as intoxicating liquor. 

A druggist who iR not a permit holder may not sell alcohol m 
the form of alcohol alone. 

See In Re Application of Hen cry, 124. Iowa, 358; 
Also,- State v. Bissell, 67 Iowa, 616. 

Code section 2385 is in part aR follows : 
'' * * * Registered pharmacists * * * may buy from 

permit holders intoxicating liquors (not including malt) for 
the purpose of compounding medicines, tinctures and extracts 
that cannot be used as a beverage, but nothing herein contained 
shall be construed to authorize the manufacture or sale of any 
preparation or compound, under any name, form or device, 
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·which may be used as a beverage, and which is intoxicating in 
its character.'' 

·while the language of the section above quoted gives registered 
pharmacists only th~ right to btty intoxicating liquors for the pur
poses named, the inference is that such registered pharmacists may 
sell tbe medicinE:'. tincture or extract compounded by him and con~ 
taining the intoxicating liquors so purchasPd by him. 

I know of no reason why a druggist ,,·ithout a permit might not 
keep a sufficient amount of alcohol on hand for the sole purpose of 
compounding medicines, prqvided the prescription as filled. could 
not be used as a beverage, and provided further, that the character
istic of alcohol was destroyed by the other in~rredients. If, how
ever, a druggist kept an unusual quantity of intoxicating liquors 
on hand, I think it would be evidence that the same were kept for 
the purpose of selling illegally. 

2. Has a druggist a right under our law to !'lell vvine for medical 
use? 

The same principles are involved in this second proposition as 
are involved in the first one, as under section 2882 of the· supple
ment. wine is also d@fined as an intoxicating liquor. :i\Iy opinion, 
therefore. is substantially as above set forth in reference to the 
-sale of alcohol. 

3. If a druggist sells alcohol for specified chemical purposes 
and merhanical purposes. and fills in the blank "for bathing" or 
for "burning in a lamp," or simply writes the word "liniment," 
is he within the law? 

Code section 2394 is in part as follows : 
''Before selling or delivering any intdxicating liquors to any 

person, a rc<}uest must be signed by the applicant, * * * 
stating "' '~ "~ the actual purpose for which the re<}uest is made, 
and for what use desired, ~' * * '' 

I am of the opinion that the full intent of the law would not be 
fulfilled if the request blank was fi11ed out as suggested in the 
question. 

4. Suppose a purchaser lives in a town where streets are num
bered., but the purchaser does not live on a numbered street, is the 
writing of the name of the town sufficient? 

Corle section 2394 requires that the re<}nest blank shall show 
* * * * name and residence. and, where numbered, by street 
and number if in a city, * * * '' 
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I am of the opinion that under the circumstances set forth in the 
question, the filling in of the name of the town would be sufficient. 

5. Under the new law the purchaser has to fill out the entire 
request. Suppose he eannot write, is it proper for the druggist to 
fill it out for him? 

Inasmuch as chapter 139, acts of the thirty-third general assembly 
provides that ''The permit holder shall require each applicant for 
liquor to fill out in his or her handwriting, requests for sam·e in 
ink, * * *," this department does not desire to offer any opin
ion upon the question as to whethe~ inability to write would fur
nish a sufficient excuse for not complying with the provisions of 
the law, thinking it better to wait until the supreme court has passed 
upon the question. 

6. To say that tho purchaser wants alcohol for "mechanical" 
purposes, but with no additional statement or specification, is it a 
violation of law? 

The same principles are involved in the above question as are 
involved in question Ko. 3, and my opinion in reference to question 
No. G is substantially the same as given in reply to question No. 3. 

7. If a purchaser fills out an entire blank except that he omits 
the street number, and the druggist discovers it after the purchaser 
is gone, and the druggist knows the street number, has he the right 
to fill it in? 

As· hereinbefore stated, code section 2394, as amended by chap
ter 139 of the acts of the thirty-third general assembly, provides 
that the applicant shall fill out the entire blank in his own hand
writing. It is the permit holder's business to see to it that before 
the intoxicating liquor is sold, the applicant fills out the blank com
plete, and I do not deem it proper for the permit holder to alter the 
request made by the applicant. 

8. A druggist writes on a request as follows: lj~ pt, G--
or 1f2 pt. Wh-- as an attempt to specify the kind of liquor pur
chased. Is this a violation of the law? 

Under code section 2394, as amended, the permit holder has no 
right to fill in the blank in any form and manifestly it would not 
be proper for the applicant to specify the amount and kind of 
liquor desired in the abbreviated manner suggested in the question. 

9. Is it incumbent on a druggist to register Hostetter's Bitters, 
that is over 50 per cent alcohol, and is often used as a beverage? 

Judge Sherwin in the case of State v. Colvin, 127 Iowa, 632, said: 
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"Proof that liquor used as a beverage contains alcohol is 
sufficient to establish its character as intoxicating liquor, how
ever much the alcohol may be diluted or however weak its 
intoxicating effect as a beverage may be.'' 

I am of the opinion that such a preparation as mentioned in 
your question can be sold only by a permit holder upon a properly 
-executed request therefor, the same as in the case of any other in
toxicating liquor. 

10. A request is filled in as follows: for "my mother,'' without 
naming her or stating her age, or for "my family." Is this a vio
lation? 

I am of the opinion that the requirements of code section 2394, 
as amended by chapter 139, acts of the thirty-third general assem
bly, would not be fulfilled if the request were filled out as suggested 
in the question. 

Trusting that the above satisfactorily replies to your commum
-cation, I am, 

Very truly, 
CHARLES S. "\Vn,cox, 

Special Cmrnsel. 

CouNTY 0FFICERS-Pum,rcATION OF REPORTs-BOARD OF SuPER
VISORs-PuBLICATION OF PROCEEDINGS-"\VHAT TO CONTAIN
ASSESSED VALUATION OF RAILROAD PUBLISHED-BOARD OF 

HEALTH RULES PUBLISHED. 

MR. P. S. JUNKIN, 
Creston, Iowa. 

Des Moines, August 16, 1909. 

MY DEAR SIR: In response to your letter of some days ago sub
mitting numerous questions referring to the publication of the pro
ceedings of boards of supervisors and other official matters, I have 
to say that I enclose you, under items from one to thirteen in
clusive,--except question five which I withhold for further consid
Bration and will forward you an opinion later,-my opinion on 
the several questions. 

Yours respectfully, 
H. vv. BYERs. 

"1. Must reports of county officers be published as they 
are presented to the board of supervisors in accordance with the 
law, or is it sufficient, in the publication of the proceedings, to 
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say that the report of such an officer was received and placed 
on file?" 

Supplement section 4±1 provides for the publication of ''all the 
proceedings of the county board of supervisors, the schedule) of 
bills allowed, and the reports of the county treasurer, including 
a schedule of the receipts and expenditures.'' 

Code section 470 provides that th<~ county auditor shall (section 
1) record all ihe proceedings of the board in proper books pro
vided for that purpoRe; (seetion 2) make full entries of all its 
resolutions and decisions on 'all qw~stions concerning the raising of 
money, and for the payment of money from the county treasury; 
(section ;l) record the vote of each supervisor on any question 
submitted to the board, if required by any member present .. 

'' 'rhe Jn·ocePdings of the board are its official acts, l'esoln
tions and orders upon the various matters which may come 
before it." 

Jiaislctt v. County of If 01canl, 58 Io\\"a, 377 -~378. 
I am of the opinion that the published proceedings of the board 

should contain substantially everything that is made a part of 
the record proceedings of the board, so that the tax payer may get 
from the publication <•xactl,\· the same information and all of it that 
he could secure by an examination of the board's records. 

'' 2. :;\Iay a county auditor, in furnishing copy of board 
proceedings to official newspapers, bnnch a number of claims 
together and make them read: 

'10 warrants on gophet' bounty fund ........ $12.i)0' 
Or must each warrant be listed separately, giving the name 
of the party in whose favor it is drawn, the amount claimed, 
and the amount allm;-ed? '' 

1:<-,or the same reason as set forth in the preceding paragraphs, 
I am of the opinion that each warrant should be listed separately, 
giving the name of the party in whose favor it is drawn, the 
amount claimed and ihP amount allowed. 

Fnder paragraph 2 of code section 470, supra, it is doubtless con
templated that each item be separately acted upon. 

'' :~. Should the list of names as published sho\\- the amount 
claimed and the amount allowPd in each case; or, in other words, 
should the list of claims as published be substantially as the 
record is kept by the auditor 1 '' 

I am of the opinion that the answer should be affirmative for 
the reasons suggested in the two preceding answers. 
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"4. In the casP of Rrou.·n r. Lucas County, the supreme 
court decided that publishers were entitled to charge three 
prices for tabular work. If the board proceedings properly 
furnished by the count;v auditor contains copy which, accord
ing to the standard of printPr's measurements, is price. and a 
half, would the charg·e of a price and a half be proper?'' 

Brmrn v. Lucas County, 94 Iowa, 70-73, holds: 

''The lt~gislative intent was. not to fix a compensation for 
iilling a certain space with printing. of whatever kind. but to 
fix a compPUsation for a particular space of a particular kind 
of printing. and make it the standard by which other kinds of 
printing could be measured and compensated. It is fair to 
presume that the compensation fixed was designed as just for 
a square of ten linPs in brevier type in straight work. If so. 
it would be a harsh construction to say that the board· could 
deliver tabular \rork. requiring the three times the cost to per-

. form it, and then make compensation upon the basis of straight 
work. because of the words, 'or its equivalent,' as used in the 
law. There is, however. justice in the thought that the intent 
was to fix a compensation for a specified service, and then 
allow for additional services on the same basis. * * * * 
\Yith the square in brevier type as a basis, if a different form 
of work is desired. by which the same space will cost less, 
then less i,; to be paid for it. If it costs more for the same 
space. then more is to be paid for it. The payment is to be 
made, at all times, on the basis of the fixed compensation for 
the specified space and form of printing.'' 

In the absence of a contract between the publisher and the board 
fixing a different price I am of the opinion that this question 
should be answerPd in the affirmative. 

'' 6. Should the county treasurer's semi-annual report show 
the condition of each fund in each township, the balances. 
the amount received, and the amount paid out; or, will a 
synopsis for the whole county, instead of the township, be . 
sufficient?'' 

I am of the opinion that a reasonable construction of supple
ment section 441 "·ill "·arrant such a publication of the treasurer's 
repor·t as will shoW the condition of each fund iii. each township. the 
balances. the amonnt received and the amount paid out. 

15 
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"7. Should the acconnts and the business transacted m 
vacation be puhlislwd as board proceedings"!" 

Sn pplcment section 411 provides for the regular uwetings of the 
boa nl,_ and e<Hle sed ion 420 for special meeting·:-;. 

If thr inqni1·.v hns to do with spcc·ial mertings, the bnsiness trans
ad<·d nt snc·h mePt.ings should be Jmhlishwl as pro\·ided for in 
s11pplemcnt sPction 441. If the inqniry has to clo \Yith the bnsinc~ss 
tran,adc•cl by the varions <~onnt~· offieers tlnring the timc bet\yeen 
the regula1· meding-s of the board, the question should he answered 
in tlw 1wgative. as I find no nnthorit~- fo1· any official pnbli(mtion 
of Rn<·h lmsiness transa<~t<~cl. 

'' K. Should thP <·anvnss of election returns. as made by the 
honnl of ~~qwrvism·s. he fnrnishcd the offieinl newspapers for 
puhliu11ion !" 

SPetion 11. dwptPl' (i!J. page 66. of thr :r1c1 f•.enN<ll nssemhly in 
rcf<>rem~e t:1 prim<:!)' dt•etiom;. provi1lcs thHt ''tlw ptihlished pro
ee<•dings of tbe hoard of ~upervisoJ'S ns a <·nnn1.;sinu: l1onrd shall 
eontain only a hrirf statPm<·nt." ete. 

Code st•ction ll±D providing fm· the canvassing· of the votes at 
genPral Plcwtion. allfl thr othet· sPctions in that dwpt<>r. c~ontain no 
JH'OYision fo1· the pnhlieation of the eanvass. 

f ;nn of tl!C' opinion tltat snrh n~cord of thr eanvass 11s is made 
a Jl11l't of th(• boanl 's Jll'O<'l'<'tlings shonld lw pnhlislwcl nncll•r see
tion 4-n of the snpplement.. 

"!l. Rhonhl tll<' tahle shO\Ying the length and the assessed 
value of railroarl, t('lephone, telrg-raph. and expn•ss lines be 
fnrnishecl thr offi<·inl newspaperr-; for pub I ieation?'' 

Rupplement section 1:3:10-c providPs that thl' statement showing 
tlw lPngtlt and valnP of telegraph mtd t<,l<~phone s_,·stems prepared 
b.'· th(• c•xc•c•utiY<' conneil and forwarded to the county auditot·, 
shall he entered in tlw minute book of the hoard of supervisors. 

Supplement section 1:1:17 nnd cocle seetion 1:1:18 make similar 
provisions in referrnee to tlw length and assessed value of rail
roa<ls. 

Rnpplt•mrnt flection 1846-g makes similat· provisions in ref<>renee 
to ex press lines. 

I am of the opinion that inasmuch ns these varions statements 
must be entered in the minute book of the board, they should be 
published as a part of the proceedings under supplrment section 
441. 



REPORT OF ATTORXEY-GENERAL 227 

'' 10. ::\1 n&t conncil proceedings be published in all cities in 
<1cconlance with the provisions of the law enacted by the last 
general assembly?'' 

Section 1 of chapter 42 of the :33d general assembly ·leaves it 
optional with the council to either publish the proceedings in a 
newspaper in such city or to·wn, or to post such proceedings in one 
or more puhl ic places. 

'' 11 Is it still incumbent upon local boards of health to 
pnhlish the rules of the board of health in cities where this 
has not been done, and ·what will be the effed of an attempt 
to enforce the quarantine law wherr snch publication has not 
been made?''. 

Section 2. chapter 1;)6 of the :33d general assembly provides that 
local boards of health "shall give notice of all regulations adopted 
by publication thereof in some newspaper of general circHlation in 
the town, city or township, or by posting· a r•opy thereof in five 
public places therein.'' 

::\ew rulrs of the board of health were adopted at their last 
meeting·, but will not appear in printed form for probnbly thirty 
days; meamyhile the old rules are in force. 

'' 12. In case reports, etc., which the law says shall be pub
] ished are not furnished the official newspapers, would the 
proper recourse be for the newspapers to secure the matter, 
publish it. and present the bill to the hoard of supervisors for 
payment?'' 

Since the statute does not in terms make it the duty of any 
particular officer to furnish the official newspaper with reports and 
other matter which the lavv requires to be published, it seems to 
me upon failure or refusal on the part of the officials who have the 
matter required to be published in their cnstody to furnish the same 
it would be entirely proper to secure the matter in somP other 
way, if that be possible, publishing it and presenting the bill to the 
board of supervisors for payment. In other words official news
papers' right to compensation for publishing the proceedings of the 
board of supervisors is in no \Yay dependent upon how such news
paper secured thf• matter published or who furnished it. 

"1:3. In tlw foregoing questions, some of the points which 
have been in controversy between offil'ial newspapers and 
boards of supervisors in various counties in the state are cov
eJ·ed, but it is, of course, impossible to list all of them. In 
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general. should not thr boar·d proceedings, as furnished to the 
official ll<~"·spapers fOl' publication, contain a record of all the 
hu;.;i rwss tnmsa<·ted hy tlw board: full antl <'omplete f'nough to 
ht~ 1mderstood by the reader?'' 

~\s sng-gestetl in tlw former· <1nestion the offieial publication of 
th<~ board pr·ocPediugs shmrltl lw full and <~omplete enough to give 
to the tHx pa,,·er tlw same opinion that he could secure by au ex
amination of tlw r·et~ords kept h.'· th<~ bo;n·d. 'rhe ohj<~ct aud plll'
pose of the publi<·ation is to furnish the eitizen a conveniPnt method 
of ascertaining just what hnsiness is lwing tnmsaeted by the b(mrd 
of Sli]Wl'Yisors and ho\r it is lwing tnmsartPd, as well as to furnish 
a eheek upo.n extraYag<mc<~ and to pr·evPnt the presentation and 
allO\nll1eP of tnmrped up OJ' paddPd daims ag·ainst tlw eonnty. To 
fully <wemnplislt this purpose the publit·atimJ. as said before 
should lw full aiHl eompl<~te enoug·h to giv<~ the read<'!' an intelli
g-ent ullllerstauding of all tlw uffieial trausaetions of the hoard. 

:\lrxon:-;-Bn.LI.\IW \No Poor. HALJ.:-;-(L\MBIA:'\'<L-lt is a violation 
of la \\' to ]Wnnit a mi no1· to he or n~ma in in a pool or hilliard 
hall. Pla,,·ing· <'lll'<ls to <letrnniHP who shall ]HI~· for <~igar·s is 
gam hi in g-. 

:\IH. ~\\'[J.I, ,J. SIITLE\', 

:\li~s<mri Valley, Iowa, 

DE.\H SrR: I am in r<'c<'ipt of ,\'lmr eommJmi<·ation of tlw l:ith 
instant requesting- an opinion. 

1st. As to whether· a JWI'son operating a hilliard and pool hall 
ma)· allo\1· a min01· in the room and to play at hillianls. provided 
thn writi<'n eonspnt of th<o pm·<·nt or guardian is g·iven "! 

2d. Is it illeg·al to rnn card tahl<·s, the P<'r·son losing the game 
. to pay for· tlw eigars? 

In rPpl~· tlwn)to I have to Sil,Y: 

First. ~eetion il002 of the eocl<~ ahsolntel)· prohibits a person 
who ket•ps a hilliar·d hall. heer· saloon or nin<' or· ten pin alley, or 
tlw t'll'rk. agent or S<~n:ant of any such person, from allowing an:· 
minor to remain in snch hall, saloon or all<'y, or to take part in any 
of tlH· games known as billiards or nine or ten pins. 

'rhe violation of said seetion is punished by a fine of not less 
than $5.00 nor more than $100.00, or· imprisonment in the county 
jail not exceeding thirty clays. In view of the wording of this 
section the consent of the parent or guardian is immaterial. 
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See Jones 1'- Byington, 128 Iowa, :~97. 

A')econd. \Vith reference to your second question. the playing of 
cards to see who pa,vs for the dgars is gambling under the laws 
of this state, and the person operating the bnilding is g·uilty of 
condueting a gambling house and subject to indirtment. 

Sections 4!152 and 4064 of tlw code. 
Yours truly, 

II. vv. EYER~. 

lNToxrc.\'l'IXG J .. H~uoR:-;-?\crs.\NCE-IMPRit->ONMENT FOR XoN-P.\Y

~tEwr OJ<' FINE .\KD CosTs.-A person may be imprisonl'd for 
non-payment of costs in proseeution 1mdl'l' section 2384 of the 
code. 

Des :\loines, Iowa. September L), l!J09. 

Osage, Imra. 

DE.\R Sm: I am in receipt of yom· conmnmieation of the 14th 
instant l"t'<lUesting to he advised as to whethet· a peeson may be 
imprisoned for non-paymPnt of costs where the fine and costs were 
imposed und<T a eo11Vietion of maintaining a liquor nuisance. 

~While 1 clo not han· time at pre~ent to invl'stigatp the author
itie~ emnpldPl.v bearing upon this question, it is my lmderstand
ing of the lmr, in the absPnee of a spe<·ifi<~ statute that one may 
not lH~ imprisoned for non-payment of <~osts. hut it is rntirely 
within the power of the legislature to provide for imprisonment 
for the noll-payment of (·osts, anrl in my opinion, this the l<>gis
lature has done in the passag-e of section 2;~84 of the code. There 
are some earl,\" cases which sPem to hold eontn11·.v but they were 
deeidrd under the eode of un:~. the ""on1ing of whieh was ma
terially differrnt. 

Y mu·s \'rry trnly, 

I r. \V. BYERI-'. 
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RIVER&-INLAND vV_\TERS.-The waters of the l\Iississippi are not 
inland waters of the state. 

Des ::\Ioines, Iowa, September 16, 1909. 

l\IR. GEO. A. LI~COLN, 

Fish and Game ~W m·dcn, 

Cedar Rapids, Iowa. 

DEAR SIR: I am in receipt of your communication of the 6th 
ultimo requesting an opinion as to whether the amendment to sec
tion 254 7 of the code results in making the waters of the Mississippi 
inland waters of this state, and therefore covered by the provisions 
of section 2540 as amended in reference to shipping game and fish 
for sale. 

In my opinion the waters of the :l\Iississippi are not inland waters 
of the state. It is a cardinal principle of criminal law that nothing 
may be taken for intendment; that the language of the act itself 
must govern. 

Yours very truly, 
H. -vv. BYERs. 

CoRPORATIONs-TELEPHONE CoMP_\NY-CIIANGE OF PLACE m' Rcs
INESS.-The changing of switchboard of telephone company 
does not change the place of business of the corporation from 
that fixed in its articles. 

Des }foines, Iowa, September 22, 1909. 

::\IR. EDwiN B. vVILsoN, 

Iowa City, Iowa. 

My DK\R SIR: I am in receipt of your favor of the 18th instant 
referring to the Pleasant Valley Telephone Company, and in which 
you ask for an opinion as to whether or not the removal of the com
pany's switchboard from one township into another would amount 
to a change of the place of business of the corporation under the 
provisions of Code section 1612 and amendments thereto. 

In reply I have to say that under the facts stated in your letter 
the removal of the switch board would in no sense affect or change 
the place of business of the corporation as fixed by its articles. 

Yours very truly, 

H. w. BYERS. 
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IN'roxrc.\TING IjH~uons~•·:Hoo;-; IL\~w."~Xo 11ew resolution of con
sent shall be grantPd 111 exeess of one saloon to every one 
thousand peop](•. 

Des .:\IoinPs, September 2G, 1909. 
CouNTY AT·ronxEY ,J. \Y. ANDEHSON_. 

Onawa, Iowa. 
])K\F: SIR: 1 am in rpeeipt of yonr· r•ommlmieatiml of the 2:ld in

stant reqnPsting to be advised as to whether your cit~- of Onawa, 
whieh has a population of twenty-fonr lmndred people, is entitled 
to three saloons under the provisions of ehapter 142. acts of the 
thirt~·-third grm•ral assrmbly; and also as to "·lH•n the ::\Ioon hnY 
will brwonH~ operative in your city. 

Th(• law does not recog·nize fractions. The law, howe,·er, pro
Yides thnt it shall not be mawlatory n pon city and town councils 
to caned a snffieient number of resolutions of consent to reduce the 
number of saloons to one to every one thousand popnlatioi1 in such 
city or town. It also provides that "·here the per.~on was legally 
ope1·ating- a mnlct saloon at the time of the passage of the aet, the 
city council mig·ht grant a l'esolntion of consent to the gTantee or 
transferee of S\l(~h pPrson. Xo nrw or additional resolutions of 
eonsent. howpver. :-;hall be granted in excess of one to every one 
thousanll population and in eas<' any person operating a mulct 
saloon is eonvieted eithee civilly or criminally or quits business 
after a :-;uit has been institutl'd ~wainst him, he is not only 
prohibited from ag·ain engaging in the business of st>lling intoxicat
ing liquors in thiB state within a period of fin~ years, but the 
conncil is also prohibit(~d from granti11g- to his tra11sferee. grantee 
or any otlwr person. a resol ntion of consent exeept. in f•~ompliance 
with the provisions of section 1 of said act. 

Yonrs ver·~, trnl,v, 
II. \Y. BYERS. 

Couwry :B'UNDS~R\TE <H' r~'l'EHEST~PERIOD m' Co~TH.\CT.-Connt~
tl'easnrers and boards of supervisors do not have authority to 
enter into agreement for any definite length of time with re
spect to deposit of funds and rate of interest. 

::\IR. IT. ]'. Kunr~El\IEIER, 
Omlnty Attorney, 

Burlington, Iowa. 

Des ::\Ioines, September 25, 1909. 

DE.\R SIR: I am in receipt of your communication of the 1st 
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instant advising that the board of supervisors and your county 
treasurer entered into a contract for the ensuing year with the 
bankers of your county relative to the rate of interest to he re
ceived upon county deposits. Yon request an opinion as to whether 
this contract has been abrogated by reason of the passage of chap
ter 91, acts of the thirty-third general assembly. 

'The question hinges upon the authority of the board of super
visors and county treasurer to make contracts with bankers for a 
definite period of time under the provisions of section 1457 of the 
supplement to the code Hl07. If they had authority to make a 
contract under the provisions of said section for a definite time, of 
course such contract would not be affected by the provisions of 
·chapter 91, acts of the thirty-third general assembly, because it 
would be subversive of vested rights. I am, however. of the opin
ion that no authority was granted under section 1457 snpplrment 
to the code to make contracts for any definite length of time. If 
the board could enter into a contract for a year, they could enter 
into a contract for ten years. 

In my opinion chapter 91 should govern at the present time 
regardless of the previous action of the board and the county 
treasurer, for the reason that the action of the board and county 
treasurer in entering into a contract for a definite period was m 
excess of their authority. 

Yours very truly, 
H. w. BYERS. 

CoRPOR.\TIONs-Excn.\NGE oP STocK POR PROPERTY-CONSENT OP 
ExECUTIVE CouNCIL.-Capital stock of corporations cannot be 
exchanged for property without consent of executive council. 

Des Moines, Iowa, ~ovember 9, 1909. 
:MESSRS. HENRY & HENRY, 

Des Moines, Iowa. 

GENTI,EMEN: I am in receipt of yours of ~ovember 5th in which, 
among other things, you say : 

''As we do not want to put our clients in the attitude of any 
possible violation of section 1641-b of the code supplement, 
we would like your opinion upon the following situation: 

''A corporation organized prior to the passage of such law 
issued its capital stock for an amount in excess of actual pay
ments thereon. It has accumulated some profits, however, and 
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now considers n~dueing its stock aetually issued so that it shall 
represent as accurately as possible the actual amount of capital 
and profits now in the hands of the company. The question 
in our minds is whether such a transaction comes within the 
law referred to. It seems that such law only applies to new 
stock isued after the passage of such law, the intention being 
that if anything other than money is received for snch new 
stock the matter must be submitted to and receive the approval 
of the executive council. The matter contemplated by our 
.dient is far different from this, and, it being true that the 
stock issued beforr~ the passag-e of the act can be still held by the 
stockholder-s, though not paid for in full, we can see no objec
tion to the holders now surrendering snch stock and taking· 
new stock for the amount of capital and profits held b.v ·the 
company.'' 

In reply I have to say that since the passage of the so-called 
Peterson ad, chapter 71, acts of the thirty-second g·cneral assembly, 
(section 1641-b of the 1907 supplement to the code) numerous cor
porations in the state which were organized prior to such enact
ment desiring to capitalize their surplus and profits have made 
inquiry of this department as to the necessity of proceeding under 
said act, and the departm,ent has in every instance held that in 
all cases where it is desired to exchange stock for property appli
cation must be made to the executive council for permission to make 
such exchange, as provided in said section 1641-h of th<> supplement 
to the code. 

The purpose of the act, if we understand it correctly, is to pro
hibit the exchange of capital stock for property under any cir
cumstances without the permission of the executive council. 

It may be in your client's case the court would take your view 
of the matter, but in view of the importance of right procedure 
in such cases we feel that our interpretation is at least a safe one. 

Yours very truly, 

H. w. BYERS. 



234 REPORT OF ATTORNEY-GE!\'ERAL 

Pum,w 0FB'ICER-lN'l'EREST IN CoN'l'Iucn'~COl:xciL:IIEX .\XD CITY 

RECORDER.-City may eontraet with its recorder to do printing 
in matters in \\·hieh he has no voice or vote. 

MR. J. B. "WILLIAMS, 

Bristow, Iowa. 

lks :;\foines, l1nra. ~ovembcr 11, 1909. 

DK~R Sm: I am in receipt of yonr eommunication of the 7th 
instant advising ihat ,nm are the editor of a newspaper in your 
town and that you also hold the offiee of eity recorder. Yon re
quest an opinion as to ·whether you may lawfully as editor perform 
serviees for your city and reeein~ compensation therefor. 

Paragraph 14 of section 668 supplement to the code 1907, pro
vides: 

"No member of any council shall, during the term for which 
he has been elected, be appointed to any municipal office which 
shall be created, or the emoluments of '\·hi1•h Hhall be increased, 
during the term for which he Hhnll have hel'n elected; nor 
shall he 1w interested. directl,v· or indirectly, in any contract 
or job of 'York, or the profits thereof, or services to btl per
formed for the corporation.'' 

Under the eommon law as repeatedly declared by our supreme 
court, no public officer is permitted to act in a dual capacity, acting 
on the one hand as a representative of a municipality or the state, 
and on the other hand, in his individual capacity. 

Bay v. Davidsou, 1:-l;l Iowa. ti88. 
Under the doctrine of this case, however, and the statutory pro

vision above referred to, yon of course as recorder would be clearly 
barred from performing any sen·iees as editor concerning which you 
yourself harl the authority, eithe1· as 1·ecorder or aeting in conjunc
tion ·with other officials, to enter into such !'ontract on behalf of 
the municipality; but the mere fact that you hold a clerical office 
of the city does not, in my opinion, prevent the city from contract
ing with you to render the city services in a private capacity con
cerning matters over which you have no official voice, vote or auth
ority. 

Yours very truly, 

H. w. BYERS. 
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R\NKS-DUTIES OF ST.\.'l'E Aum'l'OR.-The auditor should not inter

fere in behalf of stock holders of a bank unless the matter in 

hand affects the rights of depositors and creditors. 

Des Moines, Iowa, Xovember 16, 1909. 

HoN. ,JonN L. BLEAKLY, 

A uditm· of State. 

J)~<;AR SIR: I am in receipt of your communication of the 30th 
ultimo advising- that the Palo Alto county hank voluntarily liqui
dated with all of its depositors and creditors in 1906; that there
after a new bank was organized known as the Emmetsburg National 
Bank; that the new bank was organize<l by the directors of the 
old bank but that a number of the stockholders in the old bank are 
not included in the stockholders or officers of the new bank, and 
that such stockholders >Yere otherwise discriminated against by the 
officers of the ~ational Bank You rC(lllCSt an opinion as to whether 
in view of the circumstances, the auditor of state has any authority 
or jurisdiction to take any action to protect the interests of the 
stockholders in the old bank, such interests in no wise affecting the 
general creditors and depositors of such bank 

An opinion was given by a former attorney general to the effect 
that the auditor of state had no jurisdiction to pnweed in the in
tc>rests of stockholders or directors of a bank, if the interests of such 
stockholders or directors did not in any way concern or affect the 
depositors and creditors of the bank. With this opinion I wish to 
concur. In any event I inclilll~ to the view that the jurisdiction 
or authority of the auditor of stat!" is not sufficiently comprehen
sive to warrant him in interfering on behalf of stockholders in . a 
hank which has voluntarily liquidated. where such interference is 
not demanded on behalf of the creditors, the depositors or the 
general public; that is to say, wherever a stockholder's rights are 
entirely separable and independent from the rights of creditors, 
depositors and the general public, the auditor of state has no jur
isdiction in the premises. 

Yours very truly, 

n. -vv. BYERs. 
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IN'ro.xrc;_\'J'lXG LI<lr:oR~-I'ER::\II'L' HoLDER~-REPOR'r TO Cm.'N'l'Y Aen

J'l'OR-F.\Lf'E SIGN.\'lTRE-lL\BITI;M~ DRI71\""K.\RD~.-Permit hold
~~rs nmst report to county anditm· on or before the 15th of hi
monthly period all requests fot· liquor. Applirant making· false 
signatnrP punislwd. Pl'rmit holc!PrR violatt> l:nv in Rtdling- to 
habitual drunkards. 

iii R. S•rEPIIEN I-L\I~r~_, 

Toledo. ImYa. 

Des ::\IoinPs, lo\\'a, ::\owmbet· 1~. 190!J. 

DK\R SIR: I am in rect~ipt of your commrmil'ation of the 16th 
instant submitting the following- questions: 

L Is it illeg·al for a rPgistered pharmacist. to f11il to inake return 
to the count,,- auditor on or beforr the 15th day of .Jannary. ::\farch . 
.:\fay. July, September and NovPmber of e<wh ~-Ntr of all rrqu(;'sts 
for liqnor filled by him and his clerl's dnring· thP two preccd.ing
months! 

2. Is there• an~· law prohibiting a person from making· falsP 
statements in the reqmsts Rig-ned by him in order to sectue liquor 
of a permit holder? 

:L ·what is the pPnalt_,- pn~scribed in toase a registet'(•d phar
macist. who is a pE'rrnit holder, sells intoxicating liquors to persons 
who are in the habit of becoming intoxicated.? 

In reply thereto I have to sa.v: 
Pirst. Section 2:307 makes it mandator_v- upon prrmit holders to 

make returns nndPr oath on OJ' before the 15th da.v of Jan nary, 
March, ::\lay, ,Jnly. September and Novembt>r of Pttch year to the 
<•onnty auditm·. 

Second. Seetion 2805 of the code provi<lPs that any person who 
shall make any false or fietitions signature. or sign any name other 
than his own to any paper required to be signed, or make any false 
statement in any paper or application signed to procnre liquors, the 
person so offending shall he punislwd by 11 fine of not less than 
twent~- dollars nor more than onp lmn<lrPd dollars and eosts of 
proset·ntion nnd shall lw committerl nntil said fine and eosts are 
paid, or shall be imprisoned not less than ten nor more than thirty 
days. 

Third. ~\ny permit holder \Yho sells intoxicating liquors to a 
person who uses intoxicating liquors as a beverage, and who is in 
the habit of becoming intoxicated, is subject to indictment, or he 
may be permanently enjoined for maintaining a liquor nuisance, 
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his permit revoked. in which event, under a Ia\\· passed hy the last 
general assembly. he would not again be permittrd to se11 intoxi
cating liqum·s for any purpmw in this state for a pm·iod of {i\·(~ years. 
The rrmld tax should also he assessed against him in case he is 
selling; intoxi<·ating liqnors as a heverag'('. 

Yonrs very tru]_,-, 
H. \V. BYERS. 

TER~JS OF CoURT-PuBI,ICATION m' ScnEDCLES.-Since the n'I)eal 
of section 232 code supplement there is no provision for pub
lishing schedule of tPrms of C'Onrt. 

Des :\loines. Imnt. Xovemlwr 22. l 90fl. 

C01TNTY ATTORNEY '1'. ::\I. D<WGHER'l'Y, 

Xew :\fark<~t. Iowa. 

DE.\R SIR: I am in receipt of your eonmnmieation of the 18th 
instant stating that yon have advised the• board of snprrvisors that 
sime the taking effect of chapter 10. <H'ts of the thirty-third general 
assembly therP is no longer· any authority for the puhlieation of the 
S<•hednles showing the terms of distJ·i<~t court helclo thronghont the 
judicial district. 

I think yon are entirely correct iu yonr interpretation of the 
law. Chapter· 10 of the thirt_,·-third general assembly expressly re
peals section 2:32, supplement to the code, 1907, \vhich authorized 
the publication of the schedule of the terms of eourt onee each week 
for four weeks in some weekly newspaper published in eaeh county. 
Chapt<~r ] 0 aforesaid, as it "·as originally introduced, retained the 
provision authorizing pnbli!'ation. hut the hill \ras amended elim
inating this pnwision. · 

Yours very truly, 
II. \V. BYERS. 

HAILRO.\Ds--SIX1'ElcN HouR L.\vY-\YIIEX CREW:-; .\RE CoxsmimED 

ON DTTTY.-l~nder the sixtec>n hour ht\\· the time lwgins to run 
when men report for service. 

De~ }foines .• January 17, l~no. 
:\In. ,J. H. :B'rT!\K, 

Iowa Falls. Iowa. 

DE.\]{ SIR: I am in receipt of .''our c<-munnnieation of the 29th 
ultimo requesting an interpretation of section 2110-a, code supple-
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mcnt, 1907, and spceifically as to whether the sixteen hours begin 
to run from the time train crews arc called for service, or whether 
the time begins to run when the crews actually take charge of the 
trains. 

It ism.\' opinion that the time starts y,·hen the crews assume thPir 
duties; that is to say, when the crews are called and report for 
service at the time fixed in the call so that they arc thereafter sub
ject to any order of the company and in readiness to carry out 
such order, the cre\\'S nrc as clearly then on duty as though they 
were actively engaged in the management of the trains. 

Of com·se this would not be true if the train master relieves them 
for a definite time. In such an event, the time in question should 
be deducted. 

Yours very truly, 
H. \Y. BYERS. 

IxslJJUNCE-ILLEG.\L Co:MBINA'l'ION.-The Iowa ''Anti Trnst'' law 
app1iPs to insurance companies \\·hil·h combine on rates. 

Des 1\Ioincs, Iowa, February 2, 1910. 
\V EBSTER BROTHERS, 

\Vaucoma, Iowa. 

GEN'l'LEMEN: I am in receipt of your favor of the 24th ultimo 
in which yon submit the following proposition: 

"vVe would like to ask if there is anything in the trust laws 
to prohibit insurance companies from putting their rate making 
powers into the hands of one man. The inspeetion bureau, as 
they call it, at .......... makes the rates for all the insurance 
companies absolutely." 

In reply thereto I submit the following: 
Section 5060 of the code provides : 

''Any corporation organized under the laws of this or any 
other state or country for transacting or conducting any kind 
of business in this state, or any partnership, association or 
individual, creating, entering into or becoming a member of 
or a party to any pool, trust, agreement, contract, combination. 
confederation or understanding with any other corporation, 
partnership, association or individual, to regulate or fix the 
price of any article of merchandise or commodity, or to fix or 
limit the .amount or quantity of any article, commodity or mer
chandise to be manufactured, mined, produced or sold in this 
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state, shall be guilty of a conspiracy." 
'l'he above section is a re-enactment, with some changes. of 

section G464 of JicClain 's code. In construing the section, the su
preme court of Iowa said in the case of Beechley 1'. JI11lt:illc, 10~ 
Iowa 602 at 608: 

.. It is thought by appellants that :-n[(·h statnte has' no appli
cation to insurance companies, bnt the only reason assig·ned 
for it is that the same subject has been beforP eal'h s1tc·cessive 
legislature since the act passed, and no one has thought that the 
ad rderTed to snch companiPs. l IowPver that may he, we 
have no doubt of its application to insnrancc cmnpa11ies because 
of the language of the ac:t. There is a mani f(~St pnrpose to 
make the section comprehensive as to the subject-matter, as 
vvell as to persons, both natural and artificial, coming within its 
prohibitions. It prohibits combinations to fix the price of 
oil. lumber, coal, grain, flour, provisions, or any other commod
ity, or article \rhatever. Insuranep is a commodity. 'Commod
it~-' is defined to be that whie h affords advantag·e or profit. 
::\Ir. Anderson, in his law dictionar·y, (1efines the \rord as 'con
venience, privilege, profit, gain; popnlarly, goods, wares, mer
dumdise.' \Ye see no reason wh.v. in the act. the ,yord should 
be restricted to its popular usP. It is common to speak of 
'f;elling insurance.' It is a term in insurance business, and 
law \\Titers have, to (1nite an exttmt, adopted it. Again, there 
are tlw same reasons why it should be protected ugainst 
combinations as there are in matters clearly within the pro
visions of the law. The district eonrt instructed the jury that 
the combination was prohibited hy the act in question, and 
we think the holding was rig·ht.'' 

\Vhile the statements in your letters are not as comprehensive 
as I would like to have them in order to give d<'finite eonclnsions 
in the ease yon mention, yet under the facts stated in your letter, it 
is my opinion the acts of the insurance companies in the city yon 
mention would hring them within the purview of section 5060 of 
the code. 

Yours very truly, 

CHARJ,ES w. LYON. 

Assistant Attorney. General. 
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RoADS-DRAGGING--COMPENSA'l'ION. The fifty cents per mile al
lowed for dragging· roads means fifty cents for each mile drag
eel and not fifty rents for each trip one mile in length. 

Des .Jioines, Iowa, February 2, 1910. 
MR. FRAN,K C. CORY, 

vVhat Cheer. Iowa. 

DK\R Sm: I am in r<>ceipt of yonr favor of the 26th ultimo 
in which you ask to be advised as to ''"hat is the proper compensa
tion to be allowed for dragging roads unde1· the provisions of sec
tion 1, chapter 101. acts of the thirty-third general assembly. 

Section 1 of said chapter, so far as it is material to the question 
under consideration, provides: 

''The township trustee shall have .all the main traveled roads, 
including mail rontes, in their townships dragged at such time 
as in their judgment is most beneficial, and they shall contrac~t 
at their April meeting to have a given piece of road dragged at 
a rate not to exceed fifty cents per mile few each mile traveled 
in dragging. '' 

It is my opinion that it was the legislative intent that fifty cents 
per mile should be allowed for each mile of road dragged, and not 
fifty cents for each trip if more than one ''"as made by the party 
in dragging the mile of road in question. 

Yours very truly. 
CHARLES w. LYON, 

Assistant Attorney General. 

PRDL\RY ELECTION-CITIES AND TOWNS-AI,PHABETIC.\L J .. IST
Du'l'Y OF CITY AuDITOR-OFFICIAL BooKs AND RECORDS.
Alphabetical lists for use in city primaries to be made up from 
June primary list. It is the duty of city auditor or clerk to 
make list. County auditor determines under what circum
stances he may permit withdrawal of records from his office. 

Des :l\:Ioines, February 4, 1910. 
l\IR. ::\I. F. DONEGAN, 

City Attorney, 
Davenport, Iowa. 

DK\R SIR: I am in receipt of your communication of the 28th 
ultimo submitting the following questions: 

1. In making up the alphabetical list of names to be used at the 
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mnni1:ipal primary election, should the list he made from the poll 
books of the last primary election held in J nne, 1908. or should the 
list be made from the last city election'? 

•> If the alphabetical list to be used at the coming municipal 
primary election should be prepared from tlw poll books used at 
the last primary election in June. should the list he madP by the 
county anditor or the city auditor· or city clerk? 

:l. llas tht> eity auditor the right to withdra\\" the poll books 
from the county a nditor 's ofJiee and tal;:n the same in his possession 
in his own office for the purpose of making the list ? 

J1'irst. SPction 1087-a7. Supplement to the Code, 1907, provides 
that. the voter·'s selection at the ,June primal';\' in l!JOS should cou
stitnte his declaration of party affiliation. It is therefore my 
opinion that the alphabetical lists to be used by judges of election 
shonld be made from the poll books used at tlw primary Plection 
in ,J nne, 1!J08, fot· all succeeding- primaries, both state and mu
nicipal. 

Second. The provision found in the above named section which 
requires the county auditor to prepare for each voting precinct 
t\\"o of the above mentioned lists taken from the poll books of the 
last pt'eceding primary election, which he shall deliver to the suc
ceeding primary boards, does not, in my opinion, contemplate that 
the county auditor shall prepare the lists to be used at the munic
ipal primary election. This position is made evident by section 
10i37-a:34, which provides in part that "the duties devolving upon 
the county auditor by the foregoing provisions of thi:o; act shall, in 
municipal elections, devolve upon the city auditor." Under this 
latter provision it becomes the duty of the city auditor or city clerk 
to prepare the alphabetical lists for the municipal election. 

Third. This department has no authority to say that county 
auditors must permit municipal officers to withdraw certain books 
kept in the custody of the county auditor. The county auditor 
being responsible for all records and papers in his charge, it is in
cumbent upon him to determine under what circumstances and 
conditions he will permit the withdrawal of books and papers in 
hi:o; custody. 

yours very truly, 
H. \Y. BYERS. 

16 
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H.\JLRO.\D~Tm,EGR.\Pll OPElUTORS~NrN" HutcR lL\W~E;\IPLOYER 

lJJABr,E I<'OR PEN.\L'l'Y.~\Vlwrc a station is a day station only an 
opcrat01· may work 1:3 hours. The penalty for violation of nine 
hom· law is applicahll' to employer and not employee. 

:JfR .• r. B. P.\1:'\TER, 

Heinb(~ck. Iowa. 

Des ;.roines. Io\\·a. Febrnary G, 1910. 

DE.m Sm: I am in rpeeipt of your commnnicaiion of tlw flth ulti
mo n~qnesting· to he advised as to the nine hour la\Y relating to tele
graph operators. 

Seetion 2 of thP Compiled Statutes of the Fnited StatPs 1901, pro
vide:-;: 

''That no operator, train dispatcher·. or otlwr Pmplo~·ee who 
h,\· the nsc of the telegraph or telephone dispatehes, reports, 
transmits. receives or delivers orders pertaining to or affceting 
train movenwnts shall be rerp1ircd or permitted to he or r<>main 
on dnt_v for a longer period than nine hours in Hll,\' twenty-fom· 
honr pr~riod in all towers, offir·cs, places, and stations continn
ousl_v operatPrl night and day. nor for a longer period than thir
teen hours in all towers. offiees. plac•cs. and stations operated 
only <luring· the daytinw. except in case of emergency. when the 
employees mlml'd in this proviso may lw permitted to br> andre
main on dnty for fonr additional hours in a twenty-four hour 
period on not exe(~eding three days in any week'' 

You will observe that where a station is a day station only, an 
operator may be l\ept on duty for a period not to exreecl thirteen 
hours except in case of an emergency. The. penalty prescribed does 
not apply to the employee but only to the corporation, officer or 
agent who has charge of the operator or other employee. 

Yours very truly, 

GEORGE CassoN, 

Special Counsel. 

PRIMARY Er,ECTIONs-ALPHABETICAL LISTs~How ::\IADE UP-In 

making up alphabetieal list for use at June primary, 1910, 
auditor should take the June, 1908, list and add thereto names 
of additional persons voting at November, 1908, primary. 
For use in subsequent primaries corrections should be made as 
changes occur. 
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Des Moines, February 10, 1910. 
MR. II. n. FH.\SE, 

County A uditm·, 
Des .:\loines, Iowa_ 

DK\R Sm: I am in receipt of your communication of the 8th in
stant requesting an interpretation of section 1087 -a7 of the supple
ment to the code, 1907, and specifically as to "·hcthcr in making up 
the alphabetical lists as therein specified you should (1st) inel nde 
in said list:-; only qualified electors voting at the June, 1908, pri
mar.v; oe (2d) whether yon should include only those ·who voted 
at the :'\ovemher, 1908, primary; or (:3d) whether you should in
clude in said lists all qualified electors voting at the primary in 
June, 1008, and add to the lists those who voted at the primary in 
.1\ovember, 1908, and did not Yote at the June, 1908, primary. 

Section 1087-a7, supplement to the code, 1907, fixed the June pri
mary in 1D08 at whieh all qualified elector;; participating in said 
primary might seleet and determille their party affiliation; that 
the yoter 's seleetion shoulll eonstitute his declaration of party 
affiliation; that the election board should record his name and cheek 
his deelaration of party affiliation on the poll books. 

Said section further provided that: 
'' Copi('S of the names and party entries on such list, to

gethet· with the dwngcs of p«~·t,y- a-:Dliaticn as hereinafter pro
vided, arranged alphabetically by surnames, shall be used at 
subsequent primal'ie~ for determining with what party the 
voter ha;; been enrolled, and no Yoter enrolled under the pro
vision:,; of this act shall be allo\rcd to receive the ballot of any 
politieal party except that with which he is enrolled, but he 
may change his enrollment as hereinafter provided. 'l'he county 
auditor shall prepare for each voting precinct two of the above 
mentioned lists duly certified by him, and taken from the poll 
books for the last preceding primary election, which he shall 
deliver to the succeeding primary election boards in the year 
nineteen hundred ten and biennially thereafter, at least one 
day prior to the day of the primary election, and which lists, 
together \rith the poll books of the primary election, shall be 
returned to the said auditor in good condition ·within twenty
four hours after the primary election, to be preserved by him.'' 

At a special session of the thirty-second general assembly pro
vision was made for holding a primary under certain conditions at 
the ="Jovember election, and pursuant to said act a primary election 
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\n:s held in ::\<wemlJet·, 1008. Persons voting at the :\ovemlwr. 1908, 
primary eledion m:re requi1·ed to declare their party affiliHtion by 
the making of a \\'ritten or printed request to the judges of eleetion. 
stating tlw party \rith \rhieh they \H'J'e affiliated, alHl tlw names 
of all pen;ons voting- at said prirnar,Y Pkrtion \\'(~rl' dul.v I'C(•orded 
in separate polrbooks. 

It is my opinion, therefore. that all the proYisions of tlw p:·imary 
law, including: the g-eneral prima:·~· la\\' passetl by tlw thir·t.v-second 
)!.'l'llPl'a] assembl,v, and also the ;\'oyprnh<~r primm·~· pHssed lJ): the 
s)Wcial session of thP thirty-sPcond gent>ral <lSSPmhl~·. ~hOltl(l lH~ 

com;trued together; thHt tlw alphabetical lists ns<·cl at tlw .hme, 
1 DOS. primary should he tak(•n aud then' should be a(l<l<·cl thereto tlw 
names of all persons voting· at the last pre<~eding primar~·. whieh 
was the Xovember, 1!108. primary. '!'he lists thus ma<le \\·ill he 
US<~d at all subse<11H'nt primaries by <·orreeting- tlw sam1• \rith eal'l1 
SIH~C(~eding primary showing thereon the ehangps made <Is eridelwPd 
b~· the last preceding primary, as hy law provid(•d. 

By no other eonstrnction can \H' harmoniz(~ all of th<· provisions 
(if seetion l087-a7. :\Joreover. a tliff'erc>nt <~onstJ·lH'tion mmld re
quire a eonsiderable number of persons who had alrea<i~· clcdaJ'<'d 
their party affiliation to again deelare tlw sanw at a snceeeding 
pr·imar·y. This was certainly not the intention of the legislatltre. 

Yours very truly, 
H. \Y. BYERS. 

PcBLIC LIBRARY~l\IAY ~oT Is::on:E BoNDs To Pt'RCTL\SE LoT-:\f.\ y 

IssuE vV.\RR.\NTS OR ::--.Jo."-;\'EGOTI.\BJ.E ::\on:s. 

Des Moines. Iowa. l<'ebruar.'· 11. l!JlO. 
~.\Irss ALICE S. TYI,ER, . 

Secretary of Liln·ary Commissio11, 
Des ::\Joines, Imn1. 

DK\R ::\Tiss TYLER: I am in receipt of your communi(·ation of the 
12th ultimo, Pnclosing a ldtrr from ::\Irs. JTe(~kert. one of the tnts
tees of the public library of ::\lissouri Valley, reqnesting an opinion 
as to \\·lwtlwr the tmst<~es may la\\'fully issue bonds in antieipation 
of the tax levy made by the city coum·il for the pn1·pose of pur
chasing a lot upon whieh to construct a library. \rithout a vote of 
the people. 

The authorities upon this proposition seem to he in eonfliet. I 
have given the matter careful consideration and have come to the 
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<'oncla:sion that under the latt•r decisions yon would have no au
tlwrity to issue neg·otiablt> bonds for the pnqlOse of purchasing the 
lnt in qae.;tilm in th<· ah~etl<'<' of an <•xpn•ss statute so authorizing, 
;rnd I fill<l no snd1 statute. Yon mny. howcv<~r, under· section 898, 
snpplenwn1 to thP <·nd<•. 1901. isstH' \ntnants or non-neg:otiahle 
pr·omissol'y notes in anti<·i pat ion of your revenues for the fiscal 
,p·ar in \rhi<·h the loans ar<' n<>gotiatetl m· "·arrant:; issuecl, but the 
;lg'gTegnt<' am<nmt of such loans and wal'l'ants shall not exered the 
estimated l'<'V<'IIUP of ,vow· eity for the fund or plll·pose for \Yhieh 
th<• taxes are to lw ('Ollede<1 fm· stH·h tiseal year. 

8<'<' ~Witt CJ' r. Boarrl oj' 8 np( ITisor.~. 112 Iowa, :JHO. 
Swanson 1'. City of Ottumtca, 1:n l<ma. :i40. and eases <·itetl. 

Yours vrry trnl.v, 

II. \V. BYERS. 

T.\X.\Trox-SoLDIEH 's ExEcVIPTION.--vVh<~re a ~->oldier has property 
of the value of $G.OOO.OO or over. no matter where sit11ate<l, he 
is not !'ntitled to r'xemption to the extent of $800.00. 

l\fR. J. C. E~l.ERY, 

}fanrie<', Iowa. 

Des :\Ioines, Iomt, Ft>hruary 21, 1910. 

DE.\R Sm: I am in receipt of yom· eommnnieation of the 1:3th 
instant advising that you arc a soldier of the eivil war; that you do 
not <mn property within the state to the value of five thousand dol
lars, bnt do own property outside tlw state \rorth five thousan<l 
dollars. In view of this you reqnest an opinion as to whethr•r ymt 
are entitled to the exemption of <~ight hnndr·ed dollars. 

'rhP deJmrtmPnt is not anthorized to g·ive offieinl opinionH exeept 
to thP various departments of state, but since yon have made the 
request I may say to yon personally that I believe the exemption 
cl<ws not apply whct·e the soldier 0\\'tts property of ot· exceeding 
the value of five thousand dollars. ancl it \ronld not matter where 
the propert,v \Yns loeated. 

Yonrs very trnl.v, 
H. w. BYERS. 
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PRIMARY Er,EC1'IOKs-PROHIBITIOK OR SocL\LIST P.\RTY-RIGIIT TO 

liAVE 'l'rcKET PmN'rJ<;D in county where they <'ast two per cent 
of vote at Jll'et•t>ding election. 

Des :\Ioim~s. Iowa. ~farch 5. 1010. 
THE TELEGR.\1'1[-IIER.\LD, 

Dnbuqne, Iowa. 
GENTLE:\1E~: I am in receipt of yonr letter of the 26th asking 

for an opinion on the following· question : 
If the prohibition oe socialist party casts over two per cent in a 

county of the total votes cast in 1008. conld they have a county 
ticket plared on the ballot at the primary rlection of 1910? 

I very much doubt the propriety of giving· even my personal 
views on questions of this kind to a private individuaL as it is the 
duty of this officr to furnish opinions to the different departments 
of the state and state officials. IImvever, as a matte1· of courtesy to 
yon and for your own information, I submit my personnl views. 

After a carefnl reading of section 1098 of the code of 1897 I am 
satisfied that any party which at the general elrction next preceding 
polled at least two per cent of the entire votes cast in any county of 
the state may in such a county make a nomination for each office to 
be filled, regardless of the fact that their cnnclidate for governor 
in thr preceding general election did not receive two per cent of 
the total votes cast in the state at such election. 

Yonrs truly. 
H. \V. BYERS. 

ELECTIONs-CITIES .\ND TowNs-ENDORSEMENT oF CANDID.\~'ES nY 
OPPOSING F.\CTION-l\fETHOD OF VOTING-XAMES OJ<' PARTIES. 

Des 1\foines, Iom1. l\Iar·ch 21. 1910. 
1\fR. E. II. ANDERSON. 

Tatun Clerk. 
Ossian, Iowa. 

DE.m SIR: I am in receipt of your' favor of the 21st instant in 
which you state that at caucuses held in your town two ti<!kets havt: 
been placed in the field for town officers, one known as Citizens' 
·union, and the other a" Progressive, and also that the Progressive 
c?.ncu<; endor~ec1 a<s candidate;s for treasurer ?.nd :lSs2sso:- th~ saP-J~ 

persons who had been previously nominated by the Citizens' Union 
caucus, and you ask to be advised upon the following propositions: 
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1. :-::il:o.1lci. tlw n;;Jt)t~s bl' J.cinted on the ballot under the head of 
('itizc·n'i' \"nioP :nd l'rogT<'~:-;ive eaptions"? 

:!,. lf <lll <~le(·tor pl;!<'e'; ;;n X before the mun<;s of candidates who 
apjlc:r Gppc-;itr' r•;:ch othL"" on the ticket, \ronld each Yote eonnt 
ptoYirll';l trw r·~<"·toi' YO[,•.; 1".:1· five eourwilmen only, fhe lwing the 
lllilJJJc~· '[q lw dcetcrl: 

''· f S the PlldOI'SC:,Wilt b.\' Oll<' (~clllCllS of tlw l~<lllrlir1ates llOlllinate1l 
at ;mother raHcn;, !e.2Ul! 

In r(•pl;·· i o ."' onr inr1•1iry l beg to submit tlw following: 
1' Irst. l11 reply to your first r1uestion will say, that under the 

p.roviRiom; of section 1098 of the code it is m.v opinion that it would 
be entirely }JI'O}Wr for you io print the two tickets Hll(1er the lwad 
of Citizens' Fnion and Prog-re~siYc, as yon state that both of these 
parties were in the field in 1008 and both reePived at least tmJ per 
cent. of the entire Yo1e cast. 

Second. In rc>pl,,- to your second question "·ill say that so long 
as the eleetor does not vote for a g-reater number of C'Onneilmen 
than the number to be elected, it is immaterial so far as the counting 
of the yotc is concerned as to whieh candi(1atcs lw votes for on the 
different tiekets. 

'fhird. It is entirel,\· propet· and legal for the eaucus of one 
party to endorse the candidates nominated b.v another caucus. 

Yours very truly, 
CI-L\.RLES W. IjYON, 

Assistant A.ttornry General. 

ATTOR:\"EY FEES-P.\.ID BY STA'l'K-"\Yhere a state officer entered 
into an ag-reement to pay attorney fees prior to th0 enaetment 
of chapter 154, actR of the 3:3c1 general assembly. sneh agre<;
ment is not affected by that wactment. 

Drs ::\Toines. :\Iarrh 26, 1!HO . 

.!\IR. A. H. DAVISON, 

Secretary Executive Council. 

DEAR SIR: I am in receipt of your eommunication of February 
5th advising that there has been filed with the execut~ve council a 
claim by Thomas & Thomas, of Maquoketa, Iowa, for attorney fees 
in the trial of the case of Little v. Green in the justice court in the 
amount of twenty-five dollars under date of June 18, 1906; under 
<late of J nne, 1907, a charge is made for perfecting an appeal in 
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the district court in the amount of fifty dollars; under elate of De
cember, 1908. services in perfecting appeal to the supreme court in 
the amount of two hundred twenty-five dollars, making a total of 
three hundred dollars. 

An opinion is desired as to whether the statute now authorizes 
these bills to be paid. All of the bills were contracted prior to the 
Pnaetment of ehapter 154, acts of the thirty-third general assem
bl.'-, the retention of the attorneys being· made by George A. J,ineoln, 
state fish and gamre ~warden. during the year 1906. 

It is my opinion that Mr. J,ineoln had authority to enter into the 
above agrPement ,vith :\Iessrs. Thomas & Thomas; that the agree
ment being legal at the time, it is not affeeted by a subser111ent 
chang·e in the law. and that therefore the bill should be allowed and 
paid. 

Yours very truly, 
H. \V. BYERS. 

CENsus-OFFICIAL CENSUS OF Iow.\-THE PRINTED REPORT known 
as •' THE CENSUS OF IowA, 1905.'' is the offieial crmsus of the 
state. 

~MR. A. H. DAVISON, 
Scc1·etary Executive Council, 

State House. 

Des ~l\Toines, :\Iareh 26, 1910. 

DEAR SIR: I am in reeeipt of your communication of the 23d in
stant in which you set out the facts and circumstances regarding 
the method of compiling statistics and preparing abstracts of the 
same in connection with the census of Iowa for the year 1905, and 
request an opinion based upon the facts therein stated on the fol
lowing question: 

"vVhat is the official census of Iowa for 1905, and would the 
secretary of state or this office be justified in making any cer
tificate varying from the facts set forth in the printed report,
table orie, pages 2 to 382? '' 

Under the facts stated by you, the printed report known as "The 
Census of Iowa, 1905, '' compiled under the direction of the execu
tive council, is the official census of the state, and we do not believe 
that the executive council or the secretary of state would be justified 
in making any certification at variance with the report, or the cer
tification of such report by the officer in charge of the office at the 
time the report was compiled and certification made of its contents. 

Yours very truly, 
H. w. BYERS. 
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FisH AND GAME-SALE oF BY HoTEL KEEPER TO GuESTs-PuRCHASE 
01<' GAME BY vVARDENS.-Where a hotel keeper serves game to 
guests as a part of· a meal he is guilty of violation of the law. 
Deputy g·ame wardens may purchase game for the purpose of 
detecting offenses without being subject to punishment for such 
purchase. 

Des Moines. April 16, 1910. 

liON. GEORGE A. LINCOJ,N, 

State Pish and Game Warden, 

Cedar Rapids, Iowa. 

DE.\H Sm: I am in receipt of your letter of the 8th instant in 
which you request ·my opinion on the following questions: 

1. Under section 2554 of the code, as amended by section 6, 
acts of the thirty-third general assembly. is it lawful for a hotel 
keeper to serve game birds to his guests ? 

2. Are deputy game wardens who pay for meals at which game 
bii·ds are served, the selling of which is in violation of lavv, guilty of 
a violation of the statute? 

lhrst. Section 6, acts of the thirty-third general assembly, reads 
as follows: 

"It shall be unlawful for any person, firm or corporation to 
buy or sell, dead or alive, any of the birds, game or animals 
named in this chapter, and it shall be unlawful to have the 
same in possession during the period when the killing of 
such birds, game or animals is prohibited, except during the 
first five days of such prohibited period; and the possession by 
any person, firm or corporation of any such birds, game or 
animals during such prohibited period, except during the· first 
five days thereof, shall be presumptive evidence of the viola
tion of this chapter relating to game, and he or they shall be 
held to be guilty of a misdemeanor and shall be punished as 
provided for in section 2556 of the supplement to the code, 
1907." 

It is my opinion that where a hotel keeper serves game to his 
guests as a part of the regular meals of the hotel and for which he 
receives pay, he would be guilty of making such a ;-;ale as is pro
hibited by statute. 

In answer to your second question, I would say that where deputy 
wardens purchase game at a hotel for the purpose of assisting in the 
enforcement of the law and as a means of accumulating evidence 
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agaim;t an offender. thc~r are not guilty of an offense. Officers 
undoubtedly have thP right to use such means to fcrrPt ont offenses 
and apprPhend thosp "·ho may be violatillg the law. 

Yom·s truly, 
U. \V. BYERS. 

PHDL\J{Y ELECTrox~~O.iJIX.\TIOX l'.IPERs~Fn,t~G T>Yo SE·r:-; OF 

!'"\PEns BY 0:-.:E C.I.XDID.I'l'K-\\'hen~ a set of nomination papers 
i~ dPft>ctivr a se!·ond set ma.'· he filell. 

Cm:XTY J.TTORXEY H. L. ::\[cCono, 
Sac City, ImnL 

Des ::\[oines, :Hay ti. HllO. 

DK\R Sn~: I am in receipt of your favor of the 4th instant in 
\rhich you stnte tlwt a eandiclat1~ for a county office filed with the 
eounty anditor nomination papers l:ircnlated by himself and the 
affidavit as to the signatures was made by himself. Later, upon 
hvin).!· <i!lvised that it \\-as contrary tu the statute for candidates to 
nirenlate and makP affidaYit as to signatures ·on his O\Yn nomination 
papel', he hacl p1·epared and circulated another set of nomination 
Jlapel·s, which pnpcrs, so far as the c~rculation and affidavits are 
eoneenwcl, are in regnlar form, and offered said set for filing with 
the cotmty auditor·. Yon wish to be advised as to whether the 
cotmt,,- audito1· sllonld a1·ePpt and file said St~c·ond sl't of nomination 
papers. 

In repl,,- thereto will say that in my opinion the said second set 
of paper:-; should be received and filed hy the county auditor. 

\Y e have in mind that portion of sPction 10117 -a 10 of the supple
ment to the code "·hich provides: A nomination paper, when filed, 
shall not be withdrmru, nor added to, nor any signature thereon 
reYohd, '' but we do not believe that the filing of the second set of 
nomination papers in question would be in any way irregular, or 
that the same would be prohibited under the provisions of the statute 
above quoted. 

Yours very trnly, 
Cn.I.RLES W. LYOK, 

A.ssistant Attor·ney General. 
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PRIJ\LI.RY ELECTION-COUNTY SUPERINTENDENT-QUALIFICATION OF 
CANDIDATE.-It is necessary for a primary candidate for office 
of county superintendent to possess a first grade certificate, 
state certificate or life diploma. 

Des Moines, May.19, 1910. 
l\IR. D. W. TuRNER, 

Corning, Iowa. 

DE.I.R SIR: I am in receipt of your favor of the 18th instant 
in "·hich you ask to be advised as to whether ''in order for one 
to run for the nomination for county superintendent of schools it is 
nrcessary to have a first grade certificate." • 

In reply will say that section 2734-b of the code supplement, 1907, 
provides: 

''A county superintendent, who may be of either sex, shall 
be the holder of a first grade certificate as provided in this act, 
or of a state certificate or of a life diploma,'' etc. 

Srction 1087 -a10 provides in part as follows : 
''Each and every candidate shall make and file his affidavit 

stating that he is eligible to the office for the township, county, 
district or state in which he is,'' etc. 

It is apparent from a reading of the sections above quoted: 
First. That in order to be eligible to the office of count~' super

intrndent, the person must be a holder of a first grade certificate, 
or of a state certificate or of a life diploma, as the case may be. 

Second. In order to be entitled to become a candidate, the person 
must make affidavit that he is eligible to the office. 

It is my opinion, therefore, that in order to be a candidate for 
the office of county superintendent it will be necessary for the 
person to be the· holder of a first grade certifieate, or of a state 
certificate or of a life diploma. 

Yours very truly, 
CH.\.RLES w. LYON, 

Assistant Attorney General. 

PRIMARY ELECTION-PUBLICATION OF NoTICE-vVnAT TO CoNTAIN. 
It is only necessary to publish date of election, offices to be 
filled and time of opening and closing polls. 

l\IR. W. l\L WELLS, 
Cmmty Attditor, 

Guthrie Center, Iowa. 

Des Moines, May 21, 1910. 

DEAR SIR: I am in receipt of your favor of the 19th instant in 
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which yon wish to be advised as to whether the names an<l addresses 
of candidatt~s should lw contained in thr notice of a peimary elec
tion which the eounty auditor is required to publish. 

In rep])' threeto will say that nndet· the provisions of sPction 
10H7-a12 of the 1907 sHpplenHmt to the eode, the !lames and ad
dt·esses of eamlidat<'S were required to he published hut tlw thirty
third g<~neral assembly. in the enactment of section 3. dwpter !i9. 
aets of the thirty-third g·enet·al assembly. so amended the section 
in qnestion as to mak<' tlw publication of nanH's and addresses of 
('andidates, in the notiee of primary election, unnecessary. All 
that is re<ruin·d in the ppblished notice is the date of the primary 
dection. the offices to be filled tlwreat. and the time of the opening 
and <·loRing of the polls. 

Yours very truly, 
_CHARLES w. LYON, 

Assistant Attorney Gr;nera/. 

J>RDL\RY ELl•Xc'l'lO.'\-B.\J.LOTs.-Ballots used by different parties 
lllllst be 11niform in size. 

:\JR. \\'ALTER II. BEAM, 

County Auditor, 
Indianola, Iowa. 

Des ~foi11es, :\fa_,. U, 1!HO. 

D:E.\R SIR: In repl_,. to your comm11nication ovet· the telephone 
in wltieh yo11 asked to hr~ advised as to whethet· the ballots 11se<lt at 

·the primary b~'· th<• different political parties should Jw the samp size, 
\\·ill sa.'· that ser·tion 1087-a1:l provides in part as follows: 

·' 'l'he names of thC> eandidates of each politiea 1 party for 
llomination for the seY<~ral offices. and. for party eommittee
Jtwn and blank spaces for the deleg-ates to the county con
Yention shall be printed in hlaek ink on separate sheets of 
]Hip<'r, unifonn in eolor. quality, textnr<~ and sizP, with the 
mm1e of the political party printed at tlw head of said ballots,'' 
ete. 

Fnder the provisions of the section above quoted, it is my 
opinion that the ballots used b,v the different political parties at the 
primary should be of uniform sizl~, even though there is but one or 
t\\·o names appearing upon the ballot of some one political party. 

Yours very truly, 
CnARLEs -vv. LYoN, 

Assistant Attorney Geneml. 
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PRDL\R¥ ELECTrox-~oMr~TrroK P.\l'ERI-i-Dt;'I'Y oF Col-X'l'Y 

~h-DITOR TO :F'II,"E-i\o:\11!\.\'l'ION OF C.\NDID.\TES '\VnosE NxMES 

ARE XoT PRINTED ox 13.\LLOT.-If nomination papers are reg-
Hlar 011 their fart' it is tl!P dut,v of county auditor to file. 
\VhPrP no namP is ])]'inted on ballot as eandidatP for an offieP. 
votPI'S may \\Tite in nam<'. 

CotT!\TY "\'!'TORNEY Cn.\1-i. E. ScHOLZ, 

GuttPn berg. Iowa. 

Des :\loines, :\fa_,. 2-i. 1!)10. 

DK\R Sm: I am in r<>ePipt of your favor of tlw 16th instant 
in which you staiP: 

Pirsl. That nomination pape1·s w<'re ein~ulatt•d in .YOl1I' t~mmty 
for A fol' ell'rk of the distrirt eourt. The re<tuired nnmlwr of sig
naturPs wPrl' secured,. but A then n~fnsed to lwcomp a eandil1ate 
fo1· nomination. \dwnmpon X. who cil'cnlated the nomination pa
pers for A, Prased thp name of A from tlw caption of said paper· 
nnd pbiCP(l the1·con the name of B, without eonsulting or· getting 
tlw ('OIISPnt of the persons who signed tlw nomination papers for 
A. and you wish to hP advised as to whether or not the nomination 
papers forB arp legal. (I haw use(l tlw ldtPrs in plare of naHws 

stntl~d in your lt>tter.) 
In l'Ppl,,- tlwr·pto will :·m.v that the dnt)· of the eonnt.Y auditor 

rl'lativP to the filing of nomination papl'rs is purely minist(~riai, 

and \\'hPn th(• papers prPSPnted for filing appear regular upm1 the 
farP. it is his <luty ~o file them. If there has been irregularity in 
('OliUPetion with the procm·ing of th(• signatures or tlw filing of the 
papers, there is a renwdy, hut the (~Onnt,,- a\Hlitm· is not to he tlH· 
jndgp as to the leg·ality of the papers in qnestion. 

,'{ecuwl. Yon state that )·on an' a eanclidate for tlre nomination 
for <~onnty attorney 011 the demoeratie tiekd. and that no one has 
filPd nomination papers entitling· him to become a eandidate on 
tlw rqJilhlican tieket. Yon wish to lw advisl'd as to whether it is 
possibl<· fOL' a repnhliean · eandidatp ·to be nominated at the pr·i
maries. and whether the name of such nominPe should he plaeed on 
the tieket for the ele(•tion in November·. 

In rl'ply thereto will Ray that if the name of some person is 
written in thP blank space as a candidate for the nomination for 
(•.ounty attonw)·. lw would become the republican candidate for 
the officP. and his name should be placed on the ballot at the ?'\o
vember PlPction. However, if several different names are written 

. on the republican pri,rrwr)' ballot for the office of count~· attorney, 
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and no one receives 35 per cent of the vote cast for said office, then 
it is my opinion that the republican county cOnvention would be 
authorized to place in nomination a candidate for the office. 

Yours very truly, 
CHARLES vV. I,YON, 

Assistant Attontey Gcncml. 

PHDUR.Y ELECTION-XOMIN"\TION P.\PERS-REQUIHED PER CENT OP 

SwN.\TURER, How CoMPUTED-SIGNING OP ~IORE TIUN ONE 

PAPER POR SAME 0PPICE-APJ.'ID.\VIT "'s TO SIGNA'reRES ~lADE 

BY ONE SIGNING P.\PERs-DuTY OF CouNTY AuDITOR \VITH 

REG.\RD TO Fn,ING No::mN.\TION PAPERS. 

-:\fH. A. S. Cr,.\RK, 

County .riuditot·, 
:\Iason City, Iowa. 

Des l\Ioines. Ma~' 24. 1910. 

DE.\R Sm: I am in receipt of your favor of the 17th instant in 
which yon submit the following questions. and ask to be advised 
thereon: 

''First. 'l'he law provides that such papers must be signed 
by t"·o per centum of the votes cast" for the 'head of the 
ticket.' At the last general election (republican, say) the 
highest vote for presidential elector ·was 2,990, for the lowest 
prc,sidential elector 2,861, and for governor 2,773. On which 
vote is the number required to be computed? 

''Second. The law requires that the voter shall sign but 
one such nomination paper. The names of several voters ap
pear on the nomination papers of two candidates. All of the 
names were signed on one before these persons signed the sec
oml. Are these names to be counted on either one of the 
paper,;, and if on one, which one is it? Are they not rather to 
be rejected from both? · 

''Third. The affidavits to one set are made by a qualified 
elector. but he himself is a signer of the nomination paper. Is 
this in any wise illegal and wherein? 

'' F'onrth. With respect to one such nomination paper, it 
is alleged that the candidate himself circulated the same and 
procured the signatures thereto; and that the person who 
signed and made the required affidavit was not present when 
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the signatures w<>re procured. and had no personal knowledge 
of the matters in t'Plation thereto. and which the language of 
the law d<>arl~- indicates, mnst he within the personal knowl
e<lg·e of snch affiant. It "·onld srem that these circnmstances 
"·onlcl rPnder rmrh a nomination paper insufficient. hut. of 
ronrst•, they do not appear on thn f;we of the paper. It is 
offet·ed to show th<> allt>ged facts by affidaYits M the production 
of rYidence in any way that ma~- he reqnired. \Vhat is the 
a11ditor 's dut:• in respert hereto?'' 

I will reply to thesr qnestiom; in the order in whirh the,,- are 
submitted. 

Pirsf. The perc(mtage should be fignrrd on the vote for the head 
of the ticket; that is to say. fm' the primar~- to be held this year 
.T11ne 7th. it would he fignrcd on the vote for the presidential elector 
who~:e name apeat·s first on the ballot. 

8e('rmd. \Vlwn~ a voter signs two nomination papers for the nom
ination of ea]](lidatt$ for tlw same ofliee, his name shonld not be 
conntPd on either paper. 

Third. \Vhen~ the person eireulating· a nomination paper, and 
who makes affidavit as to the signatures thereon, also sig-ns said 
nomination paper, his signing would not make the nomination paper 
illegal. hnt his name wonld not lw counted among the signers of 
:-uid paper. 

Pour! I!. Fndet· the conditions stated in your fom·th q uestiou. 
thP part,,- making the affidaYit has not only violated the spirit hut 
E1c letter of the law. If. however, the nomi11ation papers pn~Sl'ntl·d 
h the emmty auditor for filing appear to he regnlar upon thPit· 
face. it is his duty to file them. As regards the filing· of nomina
nation papers. the dnties of the county auditor are purely min
isterial. 

Yours very truly, 
CIL\S. \Y. LYOX, 

Assistant Attorney Ocncml. 

PnnL\RY ELECTroxs-Xo.:\UN.\TION P.\.PERs-~fE'l'liOD m· SIGNING

"DrTTO ::\I.\nKs".-Diho marks may be nsed to indicate resi
denre of a signer on a nomination paper. 

1fn. F. D. -:\IcKAY. 
Deputy Omrnty A1tditor, 

Adel, lo\Ya. 

Des -:\Joines. l\Ja~' 26, 1910. 

DEAR Sm: I am in receipt of your favor of the 25th instant 
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enclosing nomination paper and asking to he advised how many 
names thereon should be considered legally signed. 

The nomination paper you enclose contains twenty names, the 
first two writing out their name and address, ''A del, Iowa,'' and 
the date, "1\Iay 21, 1910," in full. The following fifteen persons 
signing their names did not write the address nor the date in full, 
but indicated their residence '' Adel, Iowa,'' and the date. ''May 
21, 1910, '' by ditto marks. You wish to be advised as to whether 
this is a suffieient indication of address and date. 

Section 1087-a10 of the 1907 supplement to the code, as amended 
by section 4, chapter 69, acts of the thirty-third general assembly. 
requires that ''each signer of a nomination paper shall add his resi
dence with street and number, if any, and date of signing.'' 

The said section further provides: ''For all nominations. all 
signers of each separate part of a nomination paper shall rnsidt~ in 
the same county.'' 

The purpose of the statute is to enable those whose duty it is to 
pass upon the legality of the nomination papers to definitely locatP 
the signers of the petition. 

''Ditto'' marks arc to be read as a repetition of what appears on 
the line above them, and are as much a part of the Eng·lish language 
as are punctuation marks, such as tl~e comma. semicolon, colon and 
period. 

In the case of Hughes v. Powers, 42 S. vV. (Tenn.) 1, it is held: 
"They (ditto marks) are often given an important, and 

sometimes a controlling, part in the construction of g·eneral 
writings. and in the interpretation of legal documents and 
statutes and constitutions. Being regarded as a part of the 
language, the court will, of course. take judicial notice of their 
meaning.'' 

In the case of Steinmetz v. Versailles & 0. Turnpike Company, 
57 Ind .. 457, at 460, it is said: 

''The use of a double comma following the name of a sub
scriber to articles of association under the name of a specifir 
locality, sufficiently designates such subscriber's residenee.'' 

In the case of Xew England Loan &'Trust Company v. Avery, 
41 S. W. (Tex.), 673, it is held: 

" 'Ditto marks' are generally understood to mean 'the same 
as above.' The statute requiring the index to a judgment rec
ord to contain the names of plaintiff and defendant is satisfied, 
where the same party has been defendant in several actions, by 
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the writing of his name once as defendant in the action first 
indexed, .and the using of ditto marks in place of his name in 
the titles to the other actions." 

It is my opinion, therefore, that the ditto marks used on the 
nomination paper enclosed by you are a sufficient indication of the 
residence and date of those signing said paper. 

Yours very truly, 
CIIAI~LES w. LYON, 

Assistant Atto1"ney General. 

PRIMARY ELECTION-METHOD oF VoTING FOR PRECINCT CoMMIT
TEEMAN.-Names must be written in blank space on ballot. 

HoN. FRANK NIMMOcKs, 

Ottumwa, Iowa. 

Des .:\loinPs, J nne :l. 1910. 

DEAR SIR : In your communication over the telephone yesterday 
you stated that in several precincts in your county no one had 
filed an affidavit of candidacy for the office of precinct committee
man, and you wish to be advised as to whether it would be proper to 
print the name of some person upon a slip of paper and paste the 
said slip on the ballot in the space left vacant for candidates for 
committeemen. 

In reply thereto will say that the :33d general assembly provided 
that candidates for committeemen might have their names placed 
upon the primary ballot by filing an affidavit of candidacy at least 
fifteen days prior to the primary election date. There is an ex
press provision in the primary election law (section 1087-a25, code 
supplement) that the names of candidates for delegates to the 
county convention shall be written or pasted upon the ballot, but I 
know of no provision' in the primary law which would authorize 
the pasting upon the ballot the name of a candidate other than 
candidates for delegates to the county convention. 

It is my opinion, therefore, that it would not be proper to paste 
the name of a candidate for committeemen upon the ballot, but 
that such name should be written upon the ballot in the space left 
blank for that purpose. 

17 

Yours very truly, 
CHARLES w. LYON, 

Assista.nt Attorney General. 
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PRIMARY ELECTION-WHO ENTITJJED TO VoTE.-A person voting 
at a primary election must have the qualifications necessary to 
entitle him to vote at a general election. 

A 1'TORNEY ,J. W. COREY, 

Spcncer, Iowa. 

Des Moines, J nne 3, 1910. 

DEAR SIR: I am in receipt of youe favor of the 2d instant in 
whieh you submit the following propositions: 

''First. A man who moves from the state of Minnesota and 
is a citizen of the state of Minnesota, and of the United States, 
and on ,June 7th, 1910. has actually lived in Clay county, Iowa. 
for ninety days or more, but not six months, but will on the 
day of general election be in the state for six months, with the 
intention of making that his home, ean he vote at the primar): 
e~ection? 

''Second. A young man who is twenty years and ten months 
old on ,June 7. 1910, but will be twenty-one years old on the 
day of general election and was born in Iowa or the United 
States. and has lived in Iowa for more than six months, and 
in the county of Clay for more th11n sixty da~·s, can he votr 
at the primaey election? 

''Third. Can a man who is a citizen of the United States 
and has lived in the state of Iowa for mme than six months, 
but moved to Clay county, and has been in that ,county only 
forty days on the day of primary election, but will be a full
fledged citizen on the day of general election, can he vote at 
the primary election?'' 

In reply to your inquiries will state that section 1087-a2 of the 
code supplement provides: 

'' Tht> teem 'primary election' as used in this act shall be 
<~<mstrued to apply to an clection by the members or' variom; 
political parties for the purpose of placing in nomination can
didates for public office. for selecting· delegates to conventions. 
and for the selection of party committeemen.'' 

Section 1087-a1 provides in part as follows: 
"The provisions of chapters three ( 3) and four ( 4), title 

six (6), and chapter eight (8), title twenty-fom (24), of the 
code, shall apply so far as applicable to all such primary elec
tions, the same HS general elections, except as hereinafter pro
vided.'' 
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It is clearly apparent that it was the intent of the legislature to 
make the primary election an "election," and that a person wishing 
to vote thereat must have all the qualifications necessary to entitle 
one to vote at the genetal election in November. It is my opinion, 
therefore, that each of your interrogatories should be answered in 
the negative. 

Yours very truly, 
CHARLEs vv. LYoN, 

Assistan't Att01·ney Gener·al. 

PRIMARY EI,ECTION-SELECTION OF DELEGATES 'l'O COUNTY CONVEN

TION-METHOD OF VOTING. 

MR. ARTHUR SPRINGER, 

Wapello, Iowa. 

Des Moines. June 10, 1910. 

DEAR SIR: I am in receipt of your letter of the 9th instant in 
which you request my opinion regarding the method of voting fo1· 
rlelegates to the county convention. 

There are two methods provided in section 1087 -a25 of the code 
supplement by which a voter may designate his choice of delegates 
to the county convention at the primary election. One method is 
by writing the names of persons of his· choice in the blank space 
provided on the ballot and making a cross in the square opposite 
the name of each person so written. The other method is by the 
use of a uniform white paster or pasters containing the names of 
persons to be voted for as delegates. By the latter method either of 
two different forms may be used. The paster may contain the names 
only of the persons to be voted for as delegates, and the voter 
shall make a cross in thn S<luare provided on the ballot opposite 
the name of each person on the paster for whom he desires to vote, 
or pasters nwy be used upon which are printed squares opposite 
the names printed thereon, and the voter may vote for delegates 
by making a cross in the square opposite the namt! of any person 
for whom he desires to vote. :\farking of the ballot with reference 
to delegates or marking pasters to be attached to the ballot must 
be done by the voter himself while in the voting booth, or by some 
one designated by him where he is unable to write after he re
ceives the ballot and before depositing it. It ·is entirely improper 
and illegal for a voter to nse a paster that has been marked either 
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by himself or some one for him before he enters the booth, except 
that where a voter cannot write he may request some one to mark 
his delegate ticket for him, but this must be done after he receives 
his primary ballot. Not only must the voter mark his delegate 
ticket in the manner herein set out, but where the paster method 
is used he must attach the paster to his ballot while in the booth. 

Yours very truly, 
H. w. BYERS. 

CouNCIL PROCEEDn\GS-ANNUAL REPORT OF CITIEs-PuBLICA'riON. 

It is optional with council to have council proceedings pub
lished. Annual report of municipality must be published. 

Des Moines, June 22. 1910. 
MR. A. H. SNIFF, 

Missouri Valley, Iowa. 

DEAR SIR: I am in receipt of your communication of the 17th 
instant advising (1st) that your city council has for years refused 
to make and publish in any- newspaper the financial affairs of the 
city; (2d) they have never made a practice of making an estimate 
of the sums needed in each department for the ensuing year; (3d) 
they have for years refused to select an official paper in which to 
publish their ordinances. 

Section 1 of chapter 42, acts of the thirty-third general assembly, 
provides: 

''Immediately following a regular or special meeting of the 
city or town council, the clerk shall, when so ordered by said 
council, prepare a condensed statement of the proceedings of 
said council, including the list of claims allowed, and from what 
funds appropriated, and cause the same to be published in one 
or more newspapers of general circulation, published in said 
clty or town, or by posting in one or more public places, as di
rected by said council.'' 

It has been the ruling of this department that it was entirely 
optional with the council whether they should publish in a news
paper, or post in one or more public places, a statement of the pro
ceedings of the counciL 

Referring to your third complaint, my attention has not been di
rected to any section of the code which makes it mandatory upon 
a city council to select an official paper in the manner that is re
quired of boards of supervisors. 
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Section 741-c, supplement to the code, 1907, however, makes it 
mandatory upon each municipality to make an annual public report, 
and also provides that "said report shall be published annually at 
the close of the fiscal year in at least two newspapers of general 
circulation in said city or town, as the case may be, but if only one 
paper is so published, then in one, and· if none be published, then · 
by posting a copy in three public places in said city or town.'' 

Paragraph 16 of section 668, supplement to the code, 1907, pro
vides that ''In cities of the first and second class, the council shall 
make an appropriation for all the different expenditures of the 
city government for each fiscal year at or before the beginning 
thereof," and further provides that "the council of such cities shall 
advertise in at least two newspapers published in said cities for 
three weeks, two insertions for each week, for bids for furnishing . 
all supplies of every kind for the several departments of the city, 
not required to be advertised for by the board of public works; said 
advertisements to be published two weeks before the beginning of 
e::wh fiscal year.'' 

I regard the provisions of paragraph 16, section 668 and section 
741-e. supplement to the code, 1907. as mHndatory, and therefore 
believe that a proceeding by mandamus would lie to compel the 
council to comply with the law as set forth in the above sections. 

On this point see the late case of Clark et al. v. Lake, County 
Auditor, 124 N. W., 866. This was an action of mandamus brought 
in Taylor county, Iowa, uefore Judge Towner to compel the county 
auditor to furnish copy to the local newspaper and was decided by 
our supreme court February 17, 1910. 

Yours very truly, 
GEORGE CossoN, 

Special Conn,~el. 

INTOXICATING LIQUOR-TRANSPORTATION-DRAYMAN.-Where liquor 
is shipped by express from outside the state it may be delivered 
at purchaser's resirlencc by a drayman employed. by express 
C'ompany. such delivery being a part of interstate shipment. 

Des Moines, June 27, 1910. 
MR. H. w. TERRELL, 

Mt. Ayr, Iowa. 
DEAR SIR: I am in receipt of your communication of the 23d in

stant requesting an opinion as to the right of a drayman to haul 
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liquor from the express office and deliver it to the residence of the 
consignee. 

Our law prohibits the transportation of liquor between points 
within the state of Iowa. See sections 2419 to 2421, inclusive, of 
the code. The supreme court of the United States, however, has 
held that under the commerce clause of the federal constitution, 
liquor shipped from one state into another state is not subject to 
the state law until it arrives at its point of destination and is there 
delivered to the consignee. 

Under the holdings of the United States supreme court, if some 
one in Mt. Ayr, for instance, should order of a liquor dealer in some 
other state a case of liquor to be transported from that state and 
delivered by the express company to his residence in Mt. Ayr, it 

. would be lawful for the drayman as a part of the interstate ship
ment to deliver the liquor to the residence of the consignee. If, 
however, the liquor is shipped to some point in Iowa and the owner 
goes to the freight or express office and receipts for it, and then 
places it in the hands of a drayman to be transported to some other 
point in the state, I believe this wouid be transportation within the 
state and therefore prohibited. 

Yours very truly, 
GEORGE CossoN, 

Special Counsel. 

OFFICIAL BoNos-SURETY CoMPANIEs-" CASH CAPITAL"-Under 
the statute providing no surety company shall be accepted on 
any bond which is in excess of ten per cent of their ''cash cap
ital'' the words ''cash capital'' mean capital stock. 

MR. M. F. DONEGAN, 
City Attorney, 

Davenport, Iowa. 

Des Moines, July, 9, 1910. 

DEAR SIR: I am in receipt of your communication of the lOth 
· ultimo submitting the following questions: , 

''First. Has the city council or body having the approv
al of official bonds, the right to approve any bond in excess 
of ten per cent of the paid up capital stock of such company, 
or can such body approve a bond in excess of ten per cent of 
the paid up capital stock, but which is not in excess of ten per 
cent of the capital and surplus of the surety company? 
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''Second. Has the city council or body having the approval 
of official bonds, the right to approve a bond in excess of ten per 
cent of the paid up cash capital. (whether capital stock or 
capital and surplus), provided that the surety company fur
nished proof of having reinsured the amount of such bond in 
excess of such ten per cent?'' 

The answer to these questions is governed by the provisions of 
section 360 of the code and sections 1709 and 1710, supplement to 

·the code, 1907. 
Section 360 of the code provides in part that ''no such security 

shall be accepted on any bond for an amount in r.xcess of ten per 
cent of the paid up cash capital of such company or corporation.'' 

I indinP to the .view that whenever the words "cash capital" 
appear in any of the sections above referred to. they refer to rapital 
stock and not merely assets of the corporation. 

Section 1710, however, implies that a company may insure in an 
amount exceeding ten per cent of its paid up capital provided it 
shall reinsure the excess of over ten per cent of the paid up capital 
in some other good and reliable company; and further provides 
that ''the restrictions as to the amount of risk a company may 
assume shall not apply to rompanies organized to guarantee the 
fidelity of persons in places of public or private trust.'' etc. 

·while this provision was in thf' codr of 1897 and also in the code 
of 1873, it was re-enacted into law by the thirty-first general as
sembly. Chapter 71. and is therefore the latest legislative pro
nouncement on thP -question. This being true, any provision of this 
statute which is in direct conflict with this and enacted at a previous 
time must be considered as repealed by implication. 

Your council, however, ought to feel morally certain that the 
surety company is perfectl,\· good for the amount of the bond before 
the.v approve the samr.. 

Yours very truly, 
H. w. BYERS. 

l<JLEC~'JONs-vVoMEN VoTING. The failure to provide separate bal
lot boxes for women where there is but one proposition to b<.' 
voted on will not invalidate election. 

:VIR. w. J. DIXON, 

President Library Board, 
Sac City, Iowa. 

Des Moines, ,July 14. 1910. 

DEAR SIR: You advise that at a s,pecial election held in your city 
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on the 12th day of July, 1910, the following question was submitted: 
''Shall a free public library be established and maintained in 

Sac City, Iowa?" 
That the result of said election showed that 349 votes were east in 

the affirmative and 161 votes in the negative; that at said election 
women with the necessary qualifications were permitted to vote as 
well as men; that no separate ballot boxes, however, were provided 
in certain of the voting precincts in said city for the ballots cast by 
the women, and no separate ballots furnished said women. 

You request an opinion as to whether the omission to furnish 
separate ballots and separate ballot boxes for women, and the fur
ther fact that no separate canvass was made of the vote cast by the 
women at the election will invalidate the entire election. 

In my opinion the fact that separate ballots were not furnished 
the women, no separate ballot boxes were used, and the further fact 
that a separate canvass was not made, will not invalidate the elec
tion, considering that there was only the one proposition voted upon, 
that no demand was made by anyone for the use of a separate ballot 
or ballot box, and that it affirmatively appears that if separate bal
lots and separate ballot boxes had been used, and a separate canvass 
made, it could in no wise have changed the result of the election. 

Yours very truly, 
H. W. BYERS. 

PuBLICATION-OFFICIAL NoTICE. Legal notices should be published 
in English. 

VoLKSFREUND PuBLISHING CoMPANY, 
Burlington, Iowa. 

Des Moines, July 15, 1910. 

GENTLEMEN: I am in receipt of your letter of the 1st instant 
asking my opinion on the following question: 

''Is it lawful to publish an official notice of a city council in a 
newspaper published in the German language, if said notice is 
printed in English type in said paper? 

"Is it lawful to publish such notice in the translation (German) 
in such paper, so that the readers would understand the same bet
ter 1" 

I cannot give you an official opinion on this question and submit 
only my personal views. 

I believe that all legal notices should be published in the English 
language except where there is a specific statute authorizing their 
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publication in a foreign language as provided in section 441 of the 
Code. 

It is very doubtful if a notice printed in English type in a paper 
that is published in the German type would be such a legal notice 
as the law contemplates, although in some states it has been held that 
this is a legal publication of a notice. The question has never been 
determined by our courts. 

Yours truly, 
H. w. BYERS. 

MINES.-Kind of oil for lamps used in mine. 

Des Moines. September 17, 1910. 
l\fn. l\L H. BYERS, 

State Oil Inspector, 
Des Moines, Iowa. 

DEAR SIR: I am in receipt of your communication of recent 
date requesting an opinion as to whether, under section 2493 of the 
code, acetylene lamps are in violation of the law. 

81c'r>tion 2493 of the code provides that: 
''Only pure animal oil, paraffine or electric lights shall be 

used for illuminating purposes in any mine in this state, and 
for the purpose of determining· the purity of oils the state 
board of health shall fix a standard of purity and establish 
regulations for testing said oil, and said standard and regula
tions, when so determined, shall be recognized by all the courts 
of the state.'' 

This section is mandatory and no oil lamps may be used except 
those specified therein. 

Yours very truly, 
H. w. BYERS. 

TAxATION.-Taxing of land contracts discussed. 

MR. w. c. LEONARD, 
Rock Valley, Iowa. 

Des Moines, Septemoor 24, 1910. 

DEAR SIR: 1 am in re~eipt of your communication of the 14th 
instant requesting an opinion as to whether a contract for sale of 
land given in the fall with a small amount of money paid, balance 
to be paid March next, and possession and deed then given, is tax
able as a credit. 
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The attorney general is not authorized to give official opm10ns 
except to the various departments of state. I will, however, in an 
unofficial way, direct your attention to the authorities upon this 
question. 

'l'he latest case by our supreme court is In re Assessment of 
Boyd, 138 Iowa, 58:~. It is there held that an enforcible contract 
for the sale of land is subject to taxation as against the owner of 
the land, or one holding the same and having a pecuniary interest 
therein. 

It was held, however, in the case of h1 t·e Assessment of Shields 
Brothers, 134 Iowa, 560, that a contract, which, by its terms and 
by the understanding of the parties thereto, ·was a mere option to 
purchase, was not a credit in the hands of the owner and therefore 
not subject to taxation. 

Yours very truly, 
GEoRGE Co~soN. 

INTOXlCA~'JNG LIQUOR-CONSEN~' PE~'ITJON-SlGNA'l'UH.E,;.-Names 

of signers of a consent petition must be identical with such 
names on the poll lists of preceding election. 

MR. c. A. ROWND, 

Waterloo, Iowa. 

Des :Moines, September 27, 1910. 

DEAR SIR: I am in .receipt of your communication of the 26th 
instant advising that you are now canvassing a general consent 
petition to operate saloons in the city of Waterloo, that the peti
tion in many places contains the signature o£ one man. \Yho signs 
two different names, either enclosing the name in brackets to indi- · 
cate that it is the same man, or by using the word ''or'' or ''by'' 
between the names; that a sample of such signatures so used is 
Henry Apple and Henry Apfel; that there are two such families 
in the city of -waterloo; that another instance is E. A. Swift and 
E. F. Swift purporting to be the same man. 

You request an opinion as to whether if the name Heury Apfel 
appears on the poll list and Henry Apple signs the consent peti
tion and thereafter puts the name Henry Apfel below the name of 
Henry Apple with a bracket or something to indicate that the two 
names are mennt for thP same person, the name Henry Apple eau 
properly be counted on the consent pet!tion. In other words, may 
one who signs the general consent petition in his true name, but 



REPORT OF ATTORNEY-GENERAL 267 

who is advised that a similar name appears on the poll books, have 
his name counted by first writing his t,rue name on the consent 
petition and then writing some other name of like character below 
his true name with a bracket or something to indicate that both 
persons were meant to be one and the same. 

Our supreme court in the cases of Porter vs. Butterfidd, 116 
Iowa, 725; Witson vs. Bohstedt, 135 Iowa, 451, and the late case of 
Scott us. N aacke, 122 K vV. 624, held that the names appearing on 
the eonsent petition must be identical with the corresponding 
nmn:>s on the poll list if the S'tme are to h8 counted. 

In the last case named the language of the court reads: 
"And names appearing on the petition that are not identical 

with the corresponding· name on the poll list cannot be counted, 
and this is clearly the doetrine of the Bohstedt case as shown 
by the abstrad. 

"If the name of John Brown appears on the poll list, John 
Smith, who signs the consent petition, has no right to first 
Rign his true name as John Smith, and then sign the name 
John Brown below And att~'mpt to indicate tlu1t l;oth a~c 

meant to be one and the same person by bracl,et o;· otherwiRc 
ir. order to avoid the clear decisions of our supreme court. 

'' Indl'ed, section 2462 of the ~ode provides that ''the sign
ing the name of another to any statement of general consent 
provided for in tlw sections of this chapter relating to the 
mulct tax shall be punishable as forgery." ete. 

The law contemplates that .one man shall only sign his true name 
according to his usual and customary signature upon the con
Rent petition, and it is not for him to say, when he signs his name 
.fohn Smith that perhaps the clerks at the last general election 
recorded his name as .T ohn Brown. I think this would be admitted. 
If. however, he is not permitted to sign two names which, are en
tirely different, he is not legally authorized to sign two names 
which are somewhat similar, as, for instance, Henry Apple or 
Henry Apfel; or E. A. Swift and E. F. Swift. Henry Apple is 
clearly not Henry Apfel and E. A. Swift is clearly not E. F. Swift, 
and there is absolutely no difference in principle between signing 
Henry Apple and Henry Apfel and signing .John Brown and John 
Smith. 

Yours very truly, 

H. W. BYERS. 
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JuRY LISTs--MADE UP FOR BIENNIAL PERIOD.-Under chapter 20, 
acts ·of the thirty-third general assembly, the lists are made up 
to cover the biennial period, and not for each year of such 
period. 

l.JE MARS PRINTING COMPANY, 

Mason City, Iowa. 

Des Moines, Oct.ober 7, 1910. 

GENTLEMEN: I am in receipt of your communication of the 4th 
instant directing my attention to chapter 20, acts of the thirty-third 
general assembly, and reqnestang to be advised as to whether the 
lists to be selected for the panel of the grand jury and petit jury 
should include the number of names specified in said chapter for 
0a~h year of the biennial period; or whether the numher therein 
specified is to cover the entire biennial period. 

I am of the opinion that the number of persons to be selected is 
to constitute the number for the biennial period, and not for each 
year of said period. 

Section 1 of said chapter provides in part that ' 'no person on 
the list of petit or grand juries shall be eligible to serve on more 
than one grand jury panel during the biervnial period for which· 
the list is made." 

This makes it clear that the general assembly contemplated that 
the list be mad<> for the biennial period, and that the number therein 
specified is not to be selected for each year of said period. 

~ours very truly, 
H. W. RYER8. 

S·rATE WATERWAYS AND CoNSERVATION CoMMISSION.-The entire 
appropriation is available for the use of the commission sub
je~t to the officer's fees mentioned in the section. 

October 14, 1910. 
HoN. A. C. MILLER, 

Chairman I ow a State 1Vaterways and Consenmtion Commis
sion, 

Des Moines, Iowa. 

MY DEAR SIR: Replying to your favor referring to the appro
priation made by the legislature for the use of your commission, I 
have to say, that the question you submit was fully covered by the 
opinion given to your commission at its first meeting, and your 
recollection of it as stated in your letter is correct. 
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The entire appropriation is available for use, limited only by 
the provisions of section 4 of the act, which provides that not to 
exceed $1,500.00 per year shall be paid to the secretary, and the 
further provision that the salary and expense of his assistants, -if 
any are appointed, shall not exceed $1,000.00 in any one year. 

Yours very truly, 
H. w. BYERS. 

l~AILROADS-J<1REE 'l'RANI:>PORTATION.-A railway company may issue 
free passes to officers of another company from which it leases 
a line. 

JUDGE GEORGE H. CARR, 

Des Moines, Iowa. 

Des Moines, October 22, 1910. 

MY DEAR SIR: In response to your request for an opinion as to 
whether or not the officers and directors of the Mason City and 
Fort Dodge Railroad Company are entitled to free transportation 
over the· lines of its lessee, the Chicago Great Western Railroad 
Company, within the State of Iowa, I have to say that I am of the 
opinion that the granting of such transportation would be within 
the spirit of the so-called anti-pass act, and would not be illegal. 

Yours very truly, 
H. W. BYERS. 

B~CTIONB-CANVA~ OF VoTEs.-Under section 1138 of the code, 
judges of election do not have authority to begin a canvass 
of the vote until the poll is closed. 

HoN. JoHN F. DALTON, 

Manson, Iowa. 

Des Moines, Iowa, October 27, 1910. 

DEAR SIR: I am in receipt of your letter of the 25th instant re
questing me to advise you as to whether it would be legal for the 
election board to begin a canvass of the votes before the poll is 
closed. 

I do not think that under our statute the ballot box should be 
opened for any purpose until the poll is closed. 

Section 1138 of the code reads as follows: 
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''~When the poll is closed, the judges of election shall forth
with, and without adjournment, canvass the vote and ascertain 
the result of it, comparing the poll lists and correcting errors 
therein. Each clerk shall keep a tally list of the count. The 
canvass shall be public, and each candidate shall receive credit 
for the number of votes counted for him. 'fhe candidate re
ceiving the highest number of votes, if for an office in that 
precinct alone, shall be declared elected, anrl judges shall 
issue certificates accordingly.'' 

In addition to the express direction in the section above quoted 
that the board shall commence the canvass of the vote when the 
poll is closed, there is the further objection to the plan suggested 
by you that all of the judges of election are required to be present 
during the time that the voters are casting their ballots, so that 
no part of the board could be absent from the polling place fur thP 
purpose of canvassing the ballots already cast. Then, too, the sec
tion above referred to requires the canvass of the vote to be public, 
so that under the plan suggested by your board the public would 
be advised at all times as to the result of the ballot, and you can 
readily see that where a contest between candidates was close in a 
precinct there would be quite an incentive for candidates and 
political workers to resort to corrupt practices in attempting to in-
ftuence voters. 

Yours 'truly, 
H. W. BYERS. 

B,\NKs-ExAMINING CoMMITTEE.-The exammmg· committee pro
vided for by section 1871 of the code should be made up of 
members of board of directors who are uot in active charge of 
the bank. 

MR. P. J. KORTH, 
Earling, Iowa. 

Des l\1oines, October 29, 1910. 

MY DEAR MR. KoR·rn: I am in receipt of your letter of the 
26th instant requesting me to give you an opinion on section 1871 
of the code, which relates to the selection by the board of directors 
of each state and savings bank of an examining committee, and you 
desire to be advised as to whether the president and cashier of a 
bank, being also members of the board of directors, should be se
lected as members of the examining committee. 
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The evident object of the statute referred to by you is to enable 
the board of directors to be advised as to the condition of the bank, 
and that this committee should act as a check on the officers of the 
bank who are in active charge and management of the business of 
such bank, so that I do not believe it would be proper for any one 

· who is in charge to be named on the examining committee, and I 
believe that in many instances where a cashier or president has been 
named as a memlwr of this committee, the state auditor's offi('P has 
rPqnested that a ehange be made on the committee. 

Yours truly, 

H. w. BYERS. 

STATE DRAINAGE .\ND WATERWAY:; CoMMISSION-PUBLICATION oF 

ANNUAL REPORT.-·The eom.mission has the power under the 

aet creating it to publish a report .. 

Des .Moines, November 15, 1910. 

MR. LISLE V. HITES, 

Sec. Iowa State Drainage, Waterways and Conservation Com., 
Des Moines, Iowa. 

~IY DEA~ Sm: I beg ·to acknowledge receipt of your letter in 
which you request my opinion as to whether or not the Iowa State 
Drainage, Waterways and Conservation Commission has the power 
under the act creating the commission to publish its report in book 
form and pay for the same out of the funds appropriated for its use. 

In response thereto I have to say that in my opinion the commis
sion not only has the power to publish its report in some permanent 
and convenient form for distribution and pay for such publication 
out of the appro"priation made in the act referred to, but it is its 
duty to do so if sufficient funds are available for such purpose. 

See opinion on page 230, Attorney General's Report for 1909. 

Yours very truly, 
H. W. BYERS. 
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SPEED m, TRAINs--RIGHT oF CITIES AND TowNs TO REGULATE BY 
0RDINANCE.--If an ordinance regulating speed of trains within 
the limits of a city is reasonable and necessary the courts will 
hold it valid and constitutional. 

Des :Moines, Iowa, November 30, 1910. 
MR. ALBERT HEAD, 

Jefferson, Iowa. 
DEAR Sm: I deferred answering your letter until it was possible 

to give the matter proper consideration. 
Section 769 of the Code provides in part that ''cities and towns 

shall have power to regulate the speed of trains and locomotives 
on railways running over the streets or through the limits of the 
city or town.'' 

This section has been construed by our supreme court in three 
or four cases; in some, the ordinance passed pursuant to said sec
tion was held invalid while in others, it was held valid, the test be
ing as to whether or not the ordinance under all the circumstances 
considering the population of the town, the question of finances, 
the question of location and danger and the amount of traffic, 
was reasonable. 

It wa-: held in one case that an ordinance prohibiting a train 
from moving more than at the rate of four miles an hour was un
reasonable; and it was held in another case that an ordinance pro
hibiting trains from moving more than at a rate of speed of ten 
miles per hour through the city limits was not unreasonable. 

The authority for municipalities to pass such ordinances and for 
the state to pass a law authorizing the same, is found under the 
nolice power. It niust, however, be borne in mind that these trunk 
lines are engaged in interstate commerce and that no state has the 
right to burden, regulate or interfere with interstate commerce, and 
hence in order for the ordinance to be valid it must be entirely 
reasonable and justified by the facts. In other words, under the 
police power in order for the same to be valid and constitutional, it 
must be shown that the ordinance is necessary in order to protect 
the lives, safety and welfare of the people. If it is reasonable and 
necessary in my opinion it will be valid and constitutional. 

See-
Larkin v. B. C. R. & N., 85 Iowa, 492; 
Ibid, 91 Iowa, 654; 
Meyers v. C., R. I. & P., 57 Iowa, 555; 
Cincinnati, New Orleatns & Texas v. Ky., 17 I.J. R. A. (N. S.), 

561; Note. 
Yours very truly, 

H. W. BYERS. 
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S.\uloN::;-.1\u:r.rBER 'rruT l\IAY 0PERATE.-Nnmber of saloons that 
may operate after July 1, 1911, governed by chapter 142, acts 
of the thirty-third general assembly. 

J'llrc vVILUAM CH.\MBBRLAn;, 

Cedar Ra'pids, Iowa. 

Des Moines, December 5, 1910. 

J'Jiy DEAl~ Sm: Heplying to your letter of December 2d, I have 
to say that I am of the opinion that your city council, in the passage 
cf resolutions of cr:nsrnt for the operation of saloons nuder the ne"· 
petitions of consent which must be se~urcd on or before ,July 1, 1911, 
will be controlled by chapter 142, acts of the thirty-third general 
assembly; that is to say, that after that time tl:(' nnmhcr cannot 
exceed the number provided for in that act. 

Yours very truly, 

H. w. BYERS. 

S.\LOONs-CoNsENT PBTI'l'ION-CANVASS BY Bo.\JW OF HuPJ~RVL'lOi~s 

-THE BoARD MAY ADJOURN Fr.oM THE DAY FIXED FOn THE 

CANV"\BSING Ol<' A CONSENT PETITION TO .\ LATER DA'l'E. 

Mn. I. N. TAYLOR, 

Oskaloosa, Iowa. 

Des l\foit!es, Iowa, December 14, 1910. 

l\fy DEAR Sm: In response to yom· inquiry, ! lmow of nothing 
in the mulct law that would prevent the board of supervisors from 
adjourning from the day fixed for the canvassing of a general con
sent petition to a later day for the purpose of making such canvass. 
All that the statute requires in this respect is, that after proper 
notice the canvass must be a public one and at a regular meeting 
of the board. That an adjourned meeting is simply a continuation 
of the regular meeting was decided and fully settled in the case of 
Butterfield vs. T1·eichle1·, Judge, 115 Iowa 328. 

Yours very truly, 

H. W. BYERS. 

18 
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BoAIW oF SuPERVISORs-REoumNG NUMBER FROM FIVE TO THREE-
vVHEN CHANGE BECOMES EFFECTIVE.-\Vherc at a general elec
t,ion the proposition to reduce the number of members of the 
board from five to thrt~e carries, tht~ memlwrship is redw·l•d 
when the tt;rms of two of the members expire. 

Des :.\loines. DPremb!~r :ZH. l~ll () 

Cot'N'l'Y ATTORNEY 1<'. ·F. HuNTER, 

Rockwell City, Iowa. 

DE.\R SIR: I am in receipt of your communication of thl' :Z2d 
nltimo advising that Calhoun count,,- has had five supervisors 
elected from supervisor districts; that three men were elected at 
the l'\ovember genr~ral election. ont• of which assumes his duties the 
first of the year, and the other not until a year later; that during 
the summer of l!HO a petition was filed by the requisite number of 
voters asking that the board of snpt•rvisors be redmed from fivt~ 

to three members, said members to lw elected at lHrge; that tlw ,ques
tion wa·s duly snh}11ittt><l and the smnt· carried at the last g·enf'l'al 
e l ef'tion. 

Yon re(Ilwst an opillion as to \dll'n the redurt ion heromes ef
fr·ctive, and if the same heemnt~s efft>dive at once. in what manner 
you d<'termiue the three members \Yho are to serve and the two who 
are to lw <~xelnded. 

If the abolition had bPen mad<~ by a vote of the people and a 
resolution by the board dnly passed prior to the time the three 
memb<~rs were eh~cted to office, then the rednction would be made at 
once even though they had been previously nominated. 

8tatr vs. Pat·ker, 125 N. Vv., 856; 
Lahart vs. Thompson, 140 Iowa, 298. 

But since the men have been duly elected, I am of the opinion 
that the chang·e will not take place until the terms of two of the 
members expire. In ease the proposition to inerease the numher 
should have carried, the change would not b\~tome effective until the 
next general election. and this same principle will apply, in my 
opinion, in the instant ease in which the number was decreased. 
This position is furtlwr strengthened by section 4Hl of the code. 
whieh provides: 

''Any coupty may be redistricted, as provided by the three 
preceding sections, once in every two years, and not oftener, 
and nothing herein contained shall be so construed as to have 
the effect of lengthening or diminishing the term of office of 
any member of such board.'' 

Yom·s very truly, 
GEORGE CossoN. 
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0J<']<'lC]<}RS-WHEN 'l'ERM OJ<' OFFICE BEGJNs.-Under chapter 68, acts 
of 'fhirty-third General Assembly, providing that the :erm of 
office of all officers elected at a general election shall commence 
on the second secular day of Jan nary, the terms of such officers 
taking office in 1911 shall commence January B, 1911. 

Des Moines, December 29, 1910. 

l\fR. H. l\I. CRISWELL, Cou11ty "luditor, 

(Henwood, Iowa. 

DEAl: ::-;m: I am in receipt of your communication of the 28th in
stant, requcstit~g an opinion as to the date on which the second 
secular day in January falls under the provisions of chapter 68, 
nets of the 'fhirty-third General Assembly. 

In reply will say that all officers' bonds recite the time the term 
of office commences. The certificates of election given to the various 
elective officers specify the date at which the term of office com
meiH~es, and the legality and validity of the actions of officers may 
depend npon whether or not they are dr? jurr officers as well as 
de fa.cto officers. 

For over a half century the law provided that, ''The term of 
office of all officers chosen at a general election for a full term 
shall commence on the first Monday of January next thereafter, 
exc.ept when otherwise provided by the constitution,'' etc. 

Revision section 462; Code of 1873, section 57£; 
Code of 1897, section 1060: Supplement to the Code, 1907, 

section 1060. 
The law, however, was amended by the Thirty-third General 

Assembly. See chapter 68, acts of the Thirty-third General As
sembly. 

As amended the law now reads: 
''The term of office of all officers chosen at a general election 

for a full term shall commence on the second secular day of 
,January next thereafter, except when otherwise provided by 
the constitution or by statute,'' etc. 

• The second secular day in January, 1911, falls on Tuesday, Janu
ary 3d, at which time all elective officers chosen at the general 
election for a full term should commence their terms of office, except 
when otherwise provided by the constitution or by statute. 

Yours very truly, 

GEORGE CassoN, 

Special Counsel. 
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PoLICE AND 1!-,IREMEN-DISABLEn--PENSIONs-FuND, How MADE UP. 
-All rewards, fees, gifts, etc., to fire or police departments 
shall go into pension fund. Fees of policemen as witnesses in 
matter within official knowledge shall go into fund. 

Des .:\Toines, Iowa, December :n, l!llO. 
MR. F. T. TRUE, 

City Treasur·cr, 

Council Bluffs, Iowa. 

DEAR Sm: I am in receipt of yours of the 30th instant respect
ing pensions for disabled and retired policemen, under chapter 62, 
acts of the thirty-third general assembly. · 

The provision in section 4 thereof that ''all rewards in money, 
fees, gifts or emoluments of every kind or nature that may be 
paid to any police department or any member thereof * * * * 
shall be paid into the said fund and become a part thereof,'' is 
probably sufficiently comprehensive to include fees paid to a 
policeman for testifying in regard to a matter coming to his 
knowledge in the discharge of his official duties, and the trustees 
of the fund would have no discretionary power in the matter of 
granting exceptions to the rule. 

I am of the opinion that the provisions in section 5 of the act 
are intended as prospective and could not apply whf're the injury or 
disablement oc(mrred prior to the passage of the act. 

Very truly, 

H. w. BYERS. 
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