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MILITARY CGMMIS-S?QNS TRIAL JUBICIARY
GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA AEO33
V. : " Defense Motion for
' Pretrial Punishment Creditand
MAJID SHOUKAT KHAN Other Related Relief

May 1, 2019

1. '!!!Pl‘imel;iness

=54 his motion is timely filed pursuant to the amended titigation and trial scheduling order
dated March 26, 2019 (AEO16GG).
2. =gy olief Sought

—6-Majid Khan, by and through his undersigned counsel, respectiully requests that the
Military Fudge grant this motion and order that he is entitled to meaningful relief for the ilicgal
pretrial punishment that he suffered for more than three years in CIA detention between the time
of his capture in March 2003 and his transfer to Guantasamo in September 2006, and for more
than five years between the time he arrived at Guantanamo and his guilty plea in February 2012,

a, ==l ir. Khan requests that the Military Judge grant him administrative credit

equivalent to wo less than half of his approved senfence as a comprehensive, prophylactic remedy
for the war crimes of torture, anal rape, sexual assault, mtentionally causing serious bodily injury,
and other cruel, inhuman, and degrading treatment that Mr. Khan suffered at the hands of U.S.
agents while in official detention resulting from the offenses for which he was subsequently
charged and pled guilty. He requests this relfief in addition to the day-for-day confinement credit

to which he is entitled from the date of his guilty plea on February 29, 2812, and notwithstanding
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any clemency determination by the Convening Authority. Mr. Khan alss requests that the Military
Judge grant such other refief as may be necessary and appropriate to ensure an effective remedy
for nearly a decade of illegal pretrial punishment, which violated due process and offended the
presumption of innocence.

b, EENEER. . Khan requests that the Military Judge schedule an evidentiary hearing to
receive evidence in support of this motion, including Mr, Khan’s own testimony, the testimony of
his government-funded experis, and the testimony of other witnesses who may be produced in
response to his pending motion to compe! production of witnesses. See AEQ30. Mr. Khan has
attached to this motion more than twenty pages of declassified information and two classified
declarations previously filed in his habeas corpus case, Kaan v. Obama, No. 06-cv-1690 (D.D.CJ),
which was dismissed without prejudice pursuant to the terras of his plea agreement in April 2013,
See _Attachménts C,D,E. He hasalso &z_zt&ahed an unclassified FBI memorandum from his military

comimission referral binder, see Attachment F, and the declassified executive summary of the
Senate Select Committee on Intelligence’s report on the CIA torture program (“S5CI report™),
which was publiely disclosed in December 2014, See Attachment G.' These materials provide a

detailed profier of what Mr. Khan and the other witnesses would testify about regarding the torture

it ecause of continuing, substantial uncertainty concerning the scope of redactions that may
be required by the Military Judge’s ruling in ABEO30L, including with respeet to information that
is unclassified and officially acknowledged by the government, the Defense is unable to attach the
S8CI report to this motion until its motion for reconsideration of AEO30E is fully resolved. See
AE0301. In abundance of caulion, the Defense instead includes a placeholder for the 8SCI report
as Attachment G, and will move for leave to substitute the 8SCI report as Attachment G when
reconsideration of AEG3GE is concluded. In the meantime, the SSCI report is available online at
https://www.intelligence senate.gov/sites/defanlt/files/publications/CRPT-1135rpt288.pdl.

]
de
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and other unlawful punishment that he suffered in CIA detention and later at Guantanamo, and
why he should be entitled to pretrial puniéhmcnt credit.

c. ™TOTMr. Khan requesis that the Military Judge permit him to supplement or amend
the instant motion after his pending motion for reconsideration of AEQ30E is fully resolved.? As
explained in Mr. Khan’s motion for reconsideration of ABO30E, concerning his motion to compel
production of witnesses, Mr. Khan is effectively barred from presenting factual and legal
arguments to the Military Judge—=cven in a classified filing—that are relevant and necessary to
the Military Judge’s consideration of Mr. Khan’s instant request for pretrial punishment credit.
See AE0301. Indeed, because AEO30E creates significant confusion and uncertainty about what
information in the Defense’s possession may or may not be presented 1o the Military Judge even
in a classified filing, and even where such information is unclassified and already in the public
domain, the Defense is compelied to withhold {rom the instant motion important information that
it would otherwise have submitied in support of Mr. Khan’s request for pretrial punishment credit.
The information withheld includes specifically, and without limitation, information concerning the
anticipated testimony of witnesses that Mr. Khan has requested in his motion to compel, see
AEQ30, and the information redacted from the two declarations accompanying this motion, see
Attachments D and E, that were filed by Mr. Khan’s pro bono civilian defense counsel in his prior
habeas corpus case more than a decade ago without any redactions. See ABQ30L, The Defense is

also forced to limit its legal arguments in support of this motion for fear of unintentionally violating

“mitin 11 his motion for reconsideration, Mr, Khan requested an extension of the deadline for filing
his pretrial punishment motion. The Military Judge did not issue a ruling on that aspect of the
reconsideration motion prior to the deadline set forth in AEC16GG for filing substantive and
evidentiary law motions. Mr. Khan therefore filed this motion in accordance with the May 1, 2019
deadline set forth in AEO16GG.

= —
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AFO30E. Perhaps most importantly, by virtue of the limitations that AEO30E imposes on the
Defense, the Defense is prevented even from making an appropriate record of the information that
it is required to withhold in support of the instant motion. |

d.  =eemmedfr Khan requests that the Military Judge consider the amicus brief submitted
by the Center for Victims of Torture ef ol | and the amicus letter from former Department of Justice
officials in support of this motion. See Attachments H, L.
3. "™TTUvcrview

s 1ajid Khan is the only high-value detainee at Guantanamo who has pled guilty and
agreed to cooperate with the government. After many vears of providing substantial assistance to
the government in the investigation and prosecution of others, he is presently scheduled to be
sentenced in July 2019, His pretrial agreement provides for a maximum approved sentence “not
to exceed 1% years” of impﬁsqnment with credit for time served from the date of his guilty plea in
February 2012, AE012, § 8; AEQ13, § 3. Separate and apart ffom this cailing on his sentence or
an eventual clemency submission to the Convening Authority, Mr. Khan requests that the Military
Judge grant him sdministrative credit to be applied against his approved sestence in order to ensure
an effective remedy for the pretrial punishment that he indisputably suffered between the time of
his capture and his guilty plea,

"TUT There is no serious dispute ";é}at a military judge may award pretrial punishment credit
in these military commissions, including administrative credit applied against an approved
sentence in order to account for torture and abuse suffered by an accused at Guantanamo, Indeed,
there is prior military commission precedent for the very same relief that Mr. Khan requests in this

motion. In September 2008, in the case of United States v, Mohammed Jowad, the military judge,

w
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COL Stephen R. Henley, USA, held that “{i]i is beyond peradventure that a Military Commission
may dismiss charges because of abusive treatment of the Accused [detainee at Guantanamo].”
Ruling on Defense Motion to Dismiss—Torture of the Detainee (AE084) at 5-6 & n.7, United
States v. Jawad (Sepl. 24, 2008} (D-008) (citing R.M.C. 907(b), R.CM. 907(b}, and United Stutes
v, Fulton, 55 M.J. 88 (C.A.AF, 2001)), available at https://bit.ly/2GIbi 51, Judge Henley further
heid that the Commission is empowered 1o order other forms of remedial relief to “adequately
address the wrong inflicted upon the Accused, including but net limited to, sentencfing] credit
towards any approved period of confinement.” Jd. In addition, Judge Henley held that “[a]ny
degrading treatment carries a presumption it was imposed as a punitive not preventative measure™;
found that prior t0 being charged by military commission the accused, Mr, Jawad, had suffered
“abusive conduct and cruel and inhuman freatment” because he had been subjected to sleep
deprivation as well as excessive temperatures and other environmental conditions, 30 days of
physical isolation, and other abuse; and ruled that the appropriaie remedy would be applied as
dictated by further developments in that case.” Such treatment is unguestionably unlawful, and
warranted relief, bt i€ pales in comﬁ;arism to the horrors that Mr. Khan suffered in CIA detention

and at Guantanamo, See id at -3, 4-5.4

o Judge Henley later suppressed Mr. Jawad’s coerced confessions based on his post-capture
freatment, and Mr. Jawad was released from Guantanamo in August 2009, pursuant to a federal
court order granting his petition for a writ of habeas corpus. See Jawad v. Gates, 832 F.3d 364
(D.C. Cir, 2016) (discussing provedural history).

‘ot ik Mr. Khan, who attiempted suicide and acts of selfunutilation on several occasions due
1o his abusive treatment, Judge Henley noted that Mr. Jawad had attempted suicide in December
2003, See id. at 1.

= —
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e ccause Mr. Khan is the first detainee who was subjected to the CIA torture program
to proceed to sentencing before a military commission at Guantaname, he is also the first fc»nmaa_:
CIA detaines to request pretrial punishment credit for the torture and other unlawful abuse that he
indisputably suffered at the hands of U.S. agents while in official detention resulting from the
offenses for which he was subsequently charged and pled guilty. Indeed, aithough arising nearly
two decades afier the attacks of September 11th, more than a decade after military commission
charges were first anmounced against other former CIA detainges with whom Mr, Khan pled guilty
to conspiring, and a decade after the CLA torture program was shut down, Mr, Khan’s case preéems
a matter of first impression and substantial importance in the military commissions concerming
whether or to what extent the commissions will account for the indisputable torture and other
urlawful abuse of sccused former CIA detainees such as Mr. Khan.

=it 5 cxplained in the amicus brief submitted by the Center for ‘v’isii?ns of Tarture, the
Military Judge must decide whether this Commission, like Judge Henley, will provide some
measure of gecountability and redress for a defendant appearing before the court, whe no one
seriously disputes was a victim of monstrous crimes committed by U.S. agents pursuant to a
ruthless program of state-sanctioned torture. Put another way, the Military Judge must decide
whether the Commission will take the necessary and appropriate steps to honor the United States’s
legal and moral obligations prohibiting torture and other cruel, inhuman and degrading treatment,
and its commitment to due process and the rule of law, as well as to deter future acts of torture by
agenis of the United States. Will the Military Judge afford Mr. Khan the same remedy for torture
and other unlawful punishment that the U.S. military would undoubtedly demand that an enemy

force atford to one of our own service members if prosecuted and sentenced under circumstances

e
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similar to Mr. Khan's? Or, if the Commission fails to provide even the relatively minimal degree
of relief that Mr. Khan requests in this motion, will its failure-to do so validate the views of those
who believe that the military commissions are simply an instrumentality of the Executive Branch
that tortured Mr. Khan, specifically designed and implemented to cover up and excuse those
crimes?

wihose are the principal questions raised by this motion. For there is no serious dispute
that Mr. Khan was tortured and suffered other illegal pretrial punishment both in CIA detention
and at Guantanamo before his guilty plea. As noted in his prior filings, and as described in the
various attachments to this motion, Mr. Khan was subjected to toriure in CIA detention that
included, for example and without limitation, beatings, waterboarding, anal rape, sexual assault,
and other homific acts at the hands of U.S. agents. See also, e.g., David Rohde, Exclusive:
Detainee Alleges CI4 Sexual Abuse, Torture Beyond Sengte Findings, Reuters, June 2, 2015; J.
Wells Dixon, The Torture of Majid Khan, Al Jazeera, June 22, 2015, Mr. Khan's freatment was
s0 abysmal that when it was finally revealed in .{:ﬁnr;cc:tien with the public disclosure of the SSCI
report, the former CEA general counsel and the Justice Departioent attorney who authered many
of the infamous memoranda authorizing the CIA torture program each stated that such abuses were
not authorized and likely constituted torture, See, e.g., Conor Friedersdorf, John Yoo, I the Toriure
Report Is True, Ci4 Officers Ave at Legal Risk, The Atlantic, Dec.16, 2014; Even Torture Memo
Author John Yoo Thinks Rectal Feeding Was lllegal, Reuters, Dec. 14, 2014; Shadee Ashiari,
Former CIA General Counsel John Rizzo Admits CI4 Cerried Out Unauthovized Torture’,
Huffington Post, Dec. 10, 2014; see alse David Cole, Taking Responsibility for Torture, The New

Yorker, Dec. 9, 2014 (discossing unauthorized CTA torture technigues),

—
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memehe CIA also notably made no effort in its response to the S8CT report to justify or
defend ils treatment of Mr. Khan, including in particular his “rectal feeding”—a grotesque
procedure in which his ““lunch tray,” consisting of hummus, pasta with sauce, nuts, and raising
was ‘purged’ and rectally infused”—that plainly constitutes anal rape under U.S. law, See
Attachment G, at n.584; see also, e.g, 18 U.S.C. § 2441(d)( i}(G}.{dcﬁning war orime of rape to
include forcible penetraiiﬁn__of the anal opening of a victim with any foreign object). Rather, senior
CIA officials denied knowledge of such incidenis entirely. See, e.z., Kimberly Dozier, Cid
Interrogation Chief: ‘Rectad Feeding, ' Broken Limbs Are News to Me, The Daily Beast, Dec, 11,
2014,

=OrThe evidence in support of this mofion also establishes that Mr. Khan suffered
additional unlawful treatment at Guantanamo prior to his guilty plea, including, for example and
without limitation, abusive treatment, punitive conditions of confinement, and due process
violations sugh as a denial of his requests for access to his counsel for an entive year, To be clear,
almost from the moment when he arrived in Guantanamo in September 2006, Mr. Khan was
represented by counsel, knew that ke had counsel, and repeatediy requested access to his counsel,
but was told by U.S. law enforcement and military officials-—wrongly as a matier of law—that he
was not entitled to counsel access because he had nof yei been charged with any offenses. See
Attachment F, at 2-3, 10, 11, These officials denied him access to his counsel while attempting to
elicit confessions from bim to construct a military commissions case against him that they hoped

would be free of the taint of his CIA torture™ —a sustained effort that continued without success at

weeAmong other things, as part of this effort the U.S. government informed the court in Mr.

Khan’s habeas case that “[t]he importance of the [CIA torture] program to national security

interests cannot be overstated,” because “{Tfnformation obtained through the program has provided
8

D s——
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feast until the time that Mr. Khan and his counsel approached federal prosecutors in New York
about his willingness to plead guilty and cooperate as a way to atone for his own conduct. As a
consequence of his inability to meet with his counsel, Mr. Khan went on a hunger strike to protest
the government’s refusal to allow him access o his counsel, and aleo threatened additional acts of
self-harm, including self~mutilation and suicide, for which he was punished severely. See id In
addition, as noted above, Mr. Khan also suffered other uniawiul abuse at Guantanamo, which i3
documented in the attachments to this motion, and as to which certain witnesses would testify to
more fully at an evidentiary hearing on this motion, if permitted.

=fiedi is therefore not surprising that the Prosecution and the Convening Authority strongly
oppose Mr, Khan’s efforts to obiain pretrial punishment credit. As Mr. Khan has addressed in his
recent filings, the government contends that Mr. Khan is not entitled to pretrial punishment credit
because “Article 13 of the UCMJ and Rule for Court-Martial 305, pertaining to pretris]
punishmient, do not apply to Mr, Khan.” AE030, at 25, The government goes so far as to threaten
to try to withdraw from Mr. Khan’s plea agreement if he merely files a motion requesting pretrial

a meritless threat with no legal basis that he has obviously rejected. See id at

punishment credit
25-27. The government is wrong both in its assumption that longstanding courts-martial practice

is irvelevant to the issue of pretrial punishment credit in the military commissions, and in its

the United States with one of the most useful tools in combating terrorist threats to the national
security,” and *[i]t has shed light on probable targets and likely methods for attacks on the United
States, bas led to the disruption of terrorist plots against the United States and its allies, and has
gathered information that has played a role in the capture and questioning of senior Al Qaeds
operatives.” Resp’ts’ Mem. Opp’n to Pet’rs’ Mot. for Emergency Access to Counsel at 3, Khan
v, Bush, 16-cv-1690 (RBW) (D.D.C. Oct. 26, 2006) (dkt. ) (citing unclessified CIA declaration
attached thereto as Ex. 1), Those representations were later tevealed to be demonsirably false.
Compare Attachment G (88CI report at 2-19 {findings and conclusions}). '

9
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assumption that Mr. Khan’s entitlement to such credit arises solely from Article 13 and RICM.
305 in courts-martial practice. Neither is true.

=R explained in Judge Henley’s ruling in the Jawad case, a military commissions judge
at Guantanamo has authority to gram the very same refief that Mr. Khan requests in the instant
motion: *[i]t is beyond peradventure” thai a military commission judge may grant credit against
an approved sentence to remedy “abusive treatment of the Accused.” Judge Henley determined
that authority is implied by the authority of a military judge to impose the more severe remedy of
dismissing charges against an accused pursuant to R.M.C. 907(b), R.CM. 30%(b), and United
States v, Fulton, 55 M., 88 (C.A.AF. 2001). Indeed, the availability of pretrial punishment credit
in the military commissions, and the Military Judge’s authority to grant it based on the facts and
circuwmstances of this case, is rooted in the fundamental right of all defendants to due process of
law. This includes not anly due process as protected by the Fifth Amendment to the Constitution,
but also as recognized throughout the evolution of common law that predates the Founding, as
well as pursuant to military law, custom and practice.

miim N othing in the Military Commissions Act, the Manual for Military Commissions, or
Mr. Khan’s plea agreement alters this conclusion; certainly, ﬁa authority forecloses Mr, Khan’s
entitlement to pretrial punishment credit. To the contrary, although this Commission may .be a
court of limited jurisdiction, it is still a court, and as such the Military Judge has both ipherent and
statutory authority to grant the requested relief. The Military Judge should exercise that diseretion

and grant the relief requested by Mr. Khan.

4. =EBurden of Proof

10

————

Filed wih T UNCLASSIFIED/FOR PUBLIC RELEASE  Appeliate Extibit 033 (han)
i May 2019 - . Page 10 of 404



« UNCLASSIFIED//FOR PUBLIC RELEASE

e

T he moving party must demonstrate by a preponderance of the evidence that the
requested refief is warranted. See RM.C. 905(¢); RC 3.8.
5.y acts

il [, K han was captured in Karachi, ?akistan‘ in March 2003 and disappeared into secret
CIA detention. In September 2006, he was transferred to Guantanamo, where he has remained (o
date. Throughout the period of his detention and prior to his guilty ples in February 2012, Mr,
Khan was subjected virtually to nonstop torture, other cruel, inhuman and degrading freatment,
and other abuse. The details of Mr. Khan’s abuse are set forth above, in his prior filings, and in
the attachments to this motion, Additional details would also be provided by Mr, Khan’s own
testimony at an evidentiary hearing on this motion, and by the testimony of other witnessegs—
including, again, witnesses whose anticipated testimony is relevant and necessary to the Military
Judge’'s legal ruling on this motion, but which cannot be described even in classified form because
of the restrictions imposed on the Defense by AEO30E. Among other things, the Defense would
produce further evidence to show that the torture and other unlawful abuse that M: Khan suffered
was specifically intended to punish him physically and psychologically for his offenses, and that
the punitive naturc of kis treatrnent can ctherwise be proven by circumstantial evidence of the
nature and severity of what happened to him. The Dﬁf‘ense would also establish that the
punishrnent Mr. Khan endured ocourred while he was held for trial.

sl 1. Khan’s government-funded tertum;. expert would testify at an evidentiary hearing
in support of this motion that Mr. Khan's treatment between the time of his capture and the time.
of his guilty plea served only one purpose—ito punish him severely {or the offenses with which he

subsequently was charged and pled guilty. The expert would testify that the horrors that Mr. Khan

1§

— =
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suffered bear no rational relationship to legitimate interrogation methods or intelligence-gathering
purposes. To the contrary, they were methods that constituted torture, which were reverse-
engineered from the UL.S. military’s SERE program, which, ironically, was created to train
captured U.S. service members to overcome torture and abuse at the hands of enemy regimes that
do not respect the faws of war. The expert would further testify that Mr. Khan’s treatment was
based on purported psyechological principles of “learned helplessness™ designed to make Mr, Khan
completely compliant with his interrogators such that he would confess to whatever allegations
were placed before him even if unirue, Indeed, as the SSCI report states specifically, Mr. Khan
was toz;tured despite the fact that he initially cooperated after his capture in March 2003,

mimm (. Khan's government-funded medical expert likewise would testify at a hearing on
his motion that there is no medial reason or efficacy for the torture that Mr. Khan endured—
including specifically, and without limitation, rectal feeding, which constitutes anal rape, and
which, as noted above, the CIA makes no cffort to defend on any basis. The medical expert would
also be expected to testify that Mr. Khan has suffered and continues to suffer severe, permanent
physical and psychological harm from his torture and abuse prior to his guilty plea.

=it also bears repeating that as a matter of law there is no legitimate government purpose
or justification for torture, other cruel, inhuman or degrading treatment, or other abuse to which
Mr. Khan was subjected. Torture is a grave erime under U.S, and international law. See 18 U.S.C.
§§ 2340-2340A; I8 US.C. § 2441; 10 US.C. § 95&{{1 1)-(14). It is prohibited at all times and in
all circumstances without exception; it is a jus cogens peremptory norm of international law, See
Attachment H (amicus brief submitted on behalf of the Center for Victims of Torture ef al); United

Nations Convention Against Torture and Other Forms of Cruel, Inhuman or Degrading Treatment

12
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or Punishment (“CAT™), art. 2, Dec. 10, 1984, 23 LL.M. 1027, 1465 UN.T.S. 83; Sosa v. Alvarez-
- Machain, 542 U.8. 692, 732 (2004) (“[T]be torturer has become—Tlike the pirate and slave trader
béi’ﬂr_e_bi'm-—--izosﬁs humani generis, an enemy of all mankind.”) (quoting Filartige v. Pena-Irala,
630 F.2d 876, 890 (24 Cir. 1980)).

=refrAll of the severe punishment that Mr. Khan suffered occurred against the backdrop of
his military commission case. As noted above, and as explained in the attachments to his motion,
including ﬂse.- SSCI report, Mr, Khan was captured, detained and tortured in official U.8, custody
in connection with the very same offenses with which he was eventually charged and pled guilty
befure this Commission. Indeed, as the anticipated testimony of certain witnesses in this case
would establish, if the Defense were permitted to call them or otherwise use certain information
already in the Defense’s possession without violating AEQ3OE, Mr. Khan was initially captured
and detained, and later transferred to Guantanamao, so that he could be charged and tried by military
commission albeit without revealing publicly what had happened to him, where it happened, and
who was responsible for his torture and other unlawful abuse. They would explain that these
military commissions were set up fo ensure that former CIA detainees litke Mr. Khan were detgined
without reeaningful access to the outside world, and, contrary to our obligations under international
faw, to protect and shield their torturers from sccountability for the war crimes they committed
against the detainees.®

mei is helpful to recall that at the time of Mr. Khan’s initial capture in 2003, President

Bush had signed an executive order providing that suspected members of Al Qaeda like Mr. Khan

‘w—oc, g, CAT arts. 4.7 (requiring inve:stigaaﬁi{m and prosecution of torturers); id art. 14
{requiring staies {o provide a right to redress for torlure victims),

i3
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can be detained, and if tried would be only be tried before military commissions. See Exec. Order,
Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism, 66 Fed.
Reg. 57,833 (MNov. 13, 2001). Mr, Khan was also later transferred to Guantanamo in September
2006 for the express purpose of trying him by military commission.”

T The president’s remarks confirming the existence of the ClA torture program also
conficm that Mr. Khan and the other former CIA prisoners were transferred to Guantanamo tor the
specific purpose of prosecuting them by military commission:

o i ‘S0 we intend to prosecute these men, as appropriate, for their crimes.”

« mumam “So today, ['m sending Congress legislation to speeifically authorize
the creation of military commissions to try terrorists for war crimes. ... The
procedures in the bill [ am sending to Congress today reflect the reality that
we are a nation af war, and that it’s essential for us to use all reliable
evidence to bring these people to justice.”

» my—w—"=00n after the war on terror began, I authorized a system of military
commissions to try foreign terrorists accused of war crimes”

o mfmiei'Co U'myoannouncing today that Khalid Sheikh Mshammed, Abu
Zubsydah, Ramzi bin al-Shibh, and 11 other terrorists in CIA custody
fincluding Mr. Khan] have been transfersed to the United States Naval Base
at Guantanamo Bay. . . . As scon as Congress acts io authorize the military
commissions 1 have proposed, the men our intelligence officials believe
orchestrated the deaths of nearly 3,000 Americans on September the 11th,
2001, can face Justice.”

« pummm We’ll also seck to prosscute those believed to be responsible for the
attack on the USS Cole, and an operative believed to be invalv&d in the
bombings of the American embassies in Kenya and Tanzania. With these

ey, ¢ the time of his transfer, the Supreme Court had recently invalidated the then-existing
military commissions system as unlawful. See Hamdan v. Rumsfeld, 548 U.S, 557 (2006),
Consequently, the president had requested that Congress enact new legislation io permit the teial
of Mr. Khan and others transferred to Guantanamo from CIA detention 10 be tried by military
commission. Those efforts resulted in enactment of the Military Commissions Act of 2006, which
was later superseded by the Military Commissions Act of 2009.

14
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prosecutions, we will send a clear message 1o those who kill Americans:; No
fonger—how long it takes, we will find you and we will bring you to
justice.”

= il A5 we move forward with the prosecutions, we will continue {o urge
nations geross the world o take back their nationals at Guantanamo who
will not be prosecuted by our military commissions. America has no interest
in being the world’s jailer. . . . We will continue working to transfer
individuals held at Guantanamo, and ask other countries to worlk with us in
this process. And we will move toward the day when we can eventually
close the detention facility at Guantanamo Bay.”

See Office of the Press Sec’y, President Discusses Creation of Military Commissions to Try
Suspected Terrorists, The White House, Sept 6, 2006, availuble at https:/fbit.ly/2XLGae3.
=tefrFew if any of the president’s predictions or promises have been realized. See, e.g.,

re Al-Nashiri, No. 18-1279, __F.3d 2019 WL 1601994, at *7 (D.C. Cir. Apr. 16, 2019).

..........

But there is no dispute that Mr. Khan and the ather detainees were transferred to Guantanamo for

the specific purpose of obtaining “clean” confessions from them untainted by CIA torture, and

s, < noted above, it was in this context that Mr. Khan was transferred to Guantanamo in

September 2006, and denied access to his counsel for more than a year while the government
attempted to reconstruct a prosecution case against him untainted by his torture. But his pretrial
. punishment did not end upon his arrival at Guantanamo. To the contrary, as explained above and
in the attachments to this motion, and as would be more fully developed through witness testimony

at an evidentiary hearing, Mr. Khan's pretrial punishiment continued uatil the time of his guilty

continuing for a period of several years—for which Mr. Khan now seeks 2 broad, prophylactic
15 _ .
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remedy in the form of administrative credit against his approved sentence. The Military Judge
should exercise its discretion to grant that credit to remedy Mr. Khan’s preirial punishment, honor
the United States’s legal and moral obligations with respect to the prohibition on torture and other
cruel, inhuman and degrading treatment, and its commitment 1o due process and the rule of law,
as well as to deter future acts of torture. The Military Judge should afford Mr. Khan the same
relief that the U.S. military would undoubtedly demand that an enemy force afford one of our own
service members under similar circumstances.

6. wmmiaw and Argument

L "™ %Pusishment of Detainees Like Mr. Khan Prior te Conviction Is Prohibited
by the Fifth and Eighth Amendments to the Constitution, and the Commeon Law

A, =eiigeeifhe Prohibition on Punishment Prior to Conviction

miggin The punishment of detainces such as Mr, Khan prior to their conviction for offenses
bevond a reasonable doubt s prohibited as a matter of well-seitled law. in Bell v. Wolfish, 441
U.8. 520, 535 (1979), the Supreme Couit held that “under the Due Process Clause, a detainee may
not be punished prior to an adjudication of guili in accordance with due process of law.” The
Court further held that the government may detain an individual subject to restrictions and
conditions at a detention facility in order o ensure his eventual appearance at trial, but only so
icng-as “those conditions and restrictions do not amount to punishment, or otherwise violate the
Constitution.” Id. at 336-37; see also Graham v. Connor, 490 10.8. 386, 3935 n.10 (1989) (*[The
Due Process Clause protects a pretrial detainee from the use of excessive force that amounts to
punishment.”).

=i decid, the fundamental prohibition on the punishiment of detainess prior to conviction
was recognized at common law; it predates the Founding and ratification of the Constitution. The

i6

=y
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Due Process Clause was originally intended to “preserve] | from deprivation without due process
[ ] the right generally to enjoy those privileges long recognized at common law as essential to the
orderty pursuit of happiness by free men.” Ingraham v. Wrighs, 430 U.S. 651, 672-73 (1977,
“Among the historic liberties so protected was g right to be free from and fo obtain judicial relief,
for unjustified intrusions on personal security.” JId at 673 (emphasis added) (citing 1 W.
Blackstone, Commentarics 134 and the 3%th Article of the Magna Carta). Ag William Blackstone
observed more than two centurics ago, in the “dubious interval” between capture, detention and
trial “a prisoner ought to be used with the utmost humanity; and neither be loaded with neediess
fetters, or subjected to other hardships than such as are absolutely requisite for the purpose of
confinement only.” 4 W. Blackstone, Commentaries *300. Due process of law “always [has] been
thought to encompass freedom from bodily restraint and punishment.” Ingraham, 430 U8, at 673-
74, “It is fundamental that the state cannot hold and physically punish an individual except in
accordance with due process of law.” fd. at 674,

i [y determining whether particular restrictions or conditions of delention amount to
punishment in viclation of the Constitution, the Supreme Court has held that “{a] court must decide
whether the disability is imposed for the purpose of punishment or whether it is but an incident of
same other legitimate governmental purpose.” Bell, 441 U.S, at 538,

st [1¢: Court bas expiained that

[z]bsent a showing of an expressed inient to punish on the part of detention facility
officials, that determination generally will turn on whether an altermative purpose
to which the restriction may rationally be connected is assignable for it, and whether
it appears excessive in relation to the alternative purpose assigned to it. Thus, if'a
particular condition or restriction of pretrial detention is reasonably related to a
legitimate governmental objective, it does not, without more, amiount fo
“punishment.” Conversely, if a restriction or condition is not reasonably related to
a legitimate goal—if it is arbitrary or purposeless—a court permissibly may infer

17
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that the purpose of the governmental action is punishment that may not
constitutionally be inflicted upon detainees guo detainees,

1d. at 538-39 {quoting Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-69 (1963}, and other
authorities; quotation marks and alterations omitted); see alse United States v. Salerno, 481 U S.
739, 747 (1987). The Court concluded that “[cjourts must be mindful that these inquiries spring
from constitutional requirements and that judicial answers to them must reflect that fact rather than
a court’s idea of how best 1o operate a detention facility.” Bell, 441 U.S. at 539,

== The Supreme Court has also held that the test for determining whether a pretrial
detainee was punished in violation of due process is objective, and does not turn on whether those
who inflictad the punishment—in Mr. Khan's case, torture—swere subjectively aware that their use
of foree was unreasonable or unlawful. See Kingsley v. Hendrickson, 135 8. Ct. 2466, 2473-74
(2015) (citing Beil}.

el he Supreme Court has firther clarified that “rletribution and deterrence are not
legitimate nonpunitive government objectives.” Bell, 441 U.S, at 539 n.20, The Court has also
stated specifically that where the government “load[ed] a detainee with chains and shackles and
[threw] him in a dungeon . . . it would be difficult to conceive of a situation where conditions so
harsh, employed to achieve objectives that could be sccomplished in so many alternative and less
harsh methods, would not support a conclusion that the pﬁrpase for which they were imposed was
to' punish.” Jd® Indeed, the Supreme Court has recognized that some forms of pretrial

punishiments may be sc severe as to be labeled criminal punishment and thereby implicaie not only

S il _ompare SSCI report at 4 (summarizing deplorable conditions of confinement in CIA
detention facilities, and noting that the chief of interrogations even described one facility as &
“dungeon”™ and “itself an enhanced inferrogation technique™).

18
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due process but also the Eighth Amendment prohibition on cruel and unusual punishment. See
ingraham, 430 U.8. at 669 n.37. Because the torture inflicted on Mr. Khan is prohibited in all
circumstances without exception, see supra at 12-13 (citing CAT), and surely rises to the level of
eriminal punishment, the Eighth Amendment is also implicated here and warrants the imposition
of a meaningful remedy at sentencing for Mr. Khan's punishment prior to conviction. See
Ingraham, 430 U.S. at 665 (explaining that the Eighth Amendment was included in the Bill of
Rights because the drafiers “feared the imposition of torture and other cruel punishments™); #d
670 (Eighth Amendment prohibits “unnecessary and wanton infliction of pain™).”

B. =deeThe Authority of Courts to Remedy Punishment Prior to Conviction

mimamThere is also no serious dispute that courts have authority to provide a meaningful
remedy for pretrial punishment that violates due process or the prohibition on cruel and unusual
punishment, including dismissal of charges or other lesser sanctions, Indead, once a due process
liberty interest is implicated, the question becomes what process is due, and courts must look to
common law remedies, See Ingraham, 430 U.S. at 674-75. The authority of courts to fashion
meaningful relief for due process violations is especially clear where, as in Mr. Khan’s case, the
detaines was tortured or otherwise subjected to treatment 50 severe as to “shock the conscience.”
See Rochin v. California, 342 U.S. 165, 169 (1952) (“Regard for the requirements of the Due
Process Clause mescapably imposes upon this Court an exercise of judgment upon the whole
course of the proczedings . . to ascertain whether they offend those canons of decency and faimess

which express the notions of justice . . . . These standards of justice are not authoritatively

fmmpr=rhe Eighth Amendment prohibition on cruel and unusual punishment is specifically
incorporated in the Military Commissions Act, See 10 U.S.C. § 549s.

19
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formulated anywhere as though they were specifics.  Due process of law is a summarized
congstitutional guarantee of respect for those personal immanities which . . . are “so rooted in the
traditions and conscience of our people as to be ranked as fundamental,” or are *implicit in the
concept of ordered liberty.™) (quoting Malinski v. New York, 324 U.S. 401, 416417 (1945);
Snyder v. Massachusetts, 291 U.8, 97, 105 (1934); Palke v, Connecticut, 302 1.8, 319, 325
(1937)); Foucha v. Lowisiana, 504 U,S, 71, 80 (1992) (explaining that the Due Process Clause
“contains a substantive component that bars certain arbitrary, wrongful government sctions’};
United Stotes v, Russell, 411 UK. 423, 431-32 (1973) ("we may someday be presented with a
gitugtion in which the conduct of law enforcement agenis is so outrageous that due process
principles would absolutely bar the government from invoking judicial processes to obtain a
conviction™): Paiko, 302 1.8, at 326 (due process requires “the need 1o give protection against
torture, physical or mental™).

—spCourts alen have authority to inquire into a detainee’s pretrial torture because it
threatens to taint and degrade the judicial proceedings. See Miller v, Fenion, 474 1.8, 104, 109
(1985} (“This Court has long held that certain interrogation techuniques, either in isolation or as
apphied to the unique characteristics of a particular suspect, are so offensive to 4 civilized system
of justice that they must be condemned under the Due Process Clause . . .."); Brows v, Mississippi,
297 U.5. 278, 286 (1936) {forture is “revolting to the sense of justice™)'%; Rochin, 342 U.8.at 173-
74 (“[T]o sanction [such] brutal conduct would be to afford brutality the cloak of law. Nothing

would be more calculated to discredit law and thereby to brutalize the temper of a society.”);

Hogviany of the earl y substantive due process cases in the Supreme Court Jike Brown address
the use of torture technigues similar to those vsed on CIA detainess such as M. Khan, including
hangings, beatings, and other forms of physical and psychological torture.

-u-!un!-m—
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United Stoies v, Abu Ali, 395 F. Supp. 2d 338, 379 (E.D. Va. 2005) (“[Tlorture of any kind is
legally and morally unacceptable, and the judicial system of the United States will not permit the
taint of torture in its judicial proceedings.”); see also Rogers v. Richmond, 365 U.8. 534, 541
{1961) (“ours is an accusatorial and not an inquisitorial system”).

wm——von courls of Umited jurisdiction such as this Commission have inherent authority to
fashion appropriate relief for pretrial punishment that violates the Constitution. Indeed, although
this Commission’s authority may be limited, and military commission jurisprudence may not
contain 4 breadth of reasoned opinions addressing, for example, which bodies of substantive law
are binding on the commissions, this is nonetheless a court of the United States and as such it
necessarily has full authority to act within the aveas of jurisdiction assigned to it by Congress under
the Milttary Commissions Act. Indeed, all courts have inherent authority te sct upon persons
brought within their jurisdiction, and to issue orders in aid of that jurisdiction in order to achieve
the ends of justice, See All Writs Act, 28 U.S.C. § 1651; United States v. N.Y. Tel Co., 434 US.
159, 172-73 (1977) (All Writs Act is a “legislatively approved source of procedural instruments
designed to achieve the rational ands of law,” and the court may use such writs in aid of its
jurisdiction “when the use of such historic aids is caleuiated in its sound judgmient o achicve the
ends of justice entrusted to it”) (alterations omitted); ¢f also 28 U.S.C. § 2243 (habeas court may
dispose of case “as law and justice require”). Such is the very principle recognized by Judge
Henley in the Jewad case, which cited the Commission’s indisputable authority to dismiss charges

as @ basis for providing a remedy for unlawtisl pretrial punishment of an accused. See wlso fra

Part I1.
21
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miisigm)\foreover, in the federal court system, judges have discretion 10 award senfencing
credit for pretrial punishment under the federal sentencing guidelings, See U.S.8.C. § 3K2.0
(}}ermitti'ﬁg. downward departures from the sentencing guidelines for punishment not otherwise
acooumnted for in the guidelines); see also .%._ttac;hmfent I (letter from former Department of Justice
ptficials addrassiﬁg Section 5K2.0). Indeed, federal courts have routinely awarded sentencing
credit for canﬁuct similar to—or far less egregious than—ithe torture and abuse inflicted on Mr.
Khan. See, e.g.. United States v. Rodriquez, 214 F, Supp. 2d 1239 (defendant raped by prison
guard); Unifed States v. Clough, 360 F.34d 967 (Oth Cir. 2004) (defendant suffered significant
physical and psychological injuries from arrest and detention); United States v. Noriega, 40 T,
Supp. 2d 1378 (S.D. Fla. 1999) (prolonged segregated confinement); MeClary v. Kelly, 4 F. Supp.
2d 195 (prolonged deprivation of social and environmental stimulation),

Y.  s@seunishment of Detainees Like Mr. Khan Prior to Convietion
Iz Prohibited by M .

miilin| 11 the military system, the prohibition on pretrial punishment is recognized both as a
matter of due process and as a matier of statute. See Uniled Stases v. King, 61 M.J. 225, 227
(C.AAF. 2003); United States v. MeCarthy, 47 M.J. 162, 164 (C.AAF. 1997}, The statutory
prohibition on preirial punishment is set forth in Artiels 13 of the Uniform Code of Military Justice,
which provides:

No person, while being held for trial, may be subjected to punishment or penalty
other than arrest or confinement upon the charges pending against hiro, nor shall
the arrest or confinement imposed upon him be any more rigorous than the

circumstances required to insure his presence, but he may be subjected to minor
punishment during that peried for infractions of discipiine.
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I. 0 U.S.C. § 813. Asticle 13 notonly prohibits pretrial punishment but also ensures the presumption
of innocence. See United States v. Heard, 3 M.J. 14,20 (CM.A. 197701 Article 13’5 prohibition
on prefrial punishment “is conceptually the same as those constitutionally required by the Due
Process Clause of the Constitution,” and the test for establishing untawful punishment is the same.
United States v. James, 28 ML, 214, 215-16 {C.M.A. 1988); United States v. Palmiter, 20 M.1. 90
(C.M.A. 1985).

=¢eRFar from creating a new or exclusive prohibition on pretrial punishment, Article 13
was first enacted by Congress as an amendment to Article of War 16 in order to clarify and confirm
the long-standing rule of military custom and practice that detainees may not be subject to
punishment prior to conviction. Article [3 was proposed as part of the Eiston_A_ct, which became
law as part of the Selective Service Act, Pub. L. No. 80-759, § 212, 62 Stat. 604, 630 (1948},
available ot https:/iwww Joc.govin/fed/Military Law/Morgan-Papers/Vol-I_PL-759.pdf. The
provision was specifically derived f'roﬁ*; then-"present Army and Navy practice.” H.R. 2498, A
Bill to Unify, Consolidate, Revise, and Codify the Articles of War, the Articles for the Government
of the Navy, and the Diseiplinary Laws of the Coast Guard, and to Enact and Establish a Uniform
Code of Military Jusiice: Hearing Betfore a Subcomm. on Commn. of Armed Servs,, 81 Cong. 916-
17 (1949); see United States v. Bayhand, 21 C.M.R. 84 (C.ML.A. 1936) (discussing legisiative

history of Artiele 13 and Congress’s intent to clarify and confirm existing prohibitions on

Hagiima (though not mentioned specifically in the Coustitution, Supreme Conrd precedent has made
clear that “[tlhe principle that there is a presumption of innocence in favor of the accused is the
undoubted faw, axiomatic and clementary, and its enforcement lies at the foundation of the
administration of our eriminal law.” Taylorv, Kenfucky, 436 U.5. 478, 484 (1978) (quoting Cojffin
v, United States, 156 1).8. 432,453 (1893)). The presumption is rooted in the requirements of due
process. See id al 485-86.

23
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punishment of detaineesy; United States v. Palmiter, 20 M.1. 90 (C.M.A. 1985) (same). Indeed,
Article 13 merely restated what wasg written Into the Articles of War and widely recognized as a
fundamental principle of military custom and practice that had existed for centuries. See W,
Winthwop, Military Lew and Precedenis 124 (2d ed. 1920} ("A prisoner is to be presumed o be
innocent till {sixl:-] duly convicted and till [sic] thus convicied, he cannot legally be punished as if
he were guilty or probably 50.™); i at 125 n.95 (citing Steere v. Field, 2 (Mason) 486, 516 (1822)
(stating that “Ibly the ancient common law”™ prisoners may not be subject to punishment)); id. at
444 (*[Olur law recognizes no military punishments . . . other than soch as may be duly imposed
by sentence upon frial and conviction.”),

=gl riicle 13 likewise does not dictate or otherwise provide explicit authority for military
judges to grant relief for illegal pretrial punishment. Article 13 is silent on the issue of remedies
Jfor pretrial punishment. Rather, like federéidistrict'cauﬁs, military courts have routinely invoked
their “inherent authority” to fashion appropriate relief for violations éf Article 13 and other pretrial
punishment viclations. United States v. Gregory, 21 M.J. 952, 958 n.15 (CM.R, 1986); United
States v. Suzuki, 14 MJ. 491, 493 (C.M.R. 1983) (holding that “where pretrial confinement is
illegal for several reasons and the military judge concludes the circumstances require & more
appfapria’.te remedy, a one-for-one day eredit is not mandated” to address “unusually harsh

circumstances™).” Nor are military judges limited to providing remedies for violations of Article

Py ki was decided more than a decade before RM.C. 305(k) was amended in the 1998
Manual for Courts-Martial to authorize military judges explicitly to order more than day-for-day
credit to remedy “an abuse of discretion or unusually harsh circumstances.” Tnany event, military
precedent is clear that pretrial punishment credit is not limited to the relief afforded by R.C.M.
305(k). See Gregory, 21 M.J. at 938 n.14 (explaining that R.C.M. 305¢k) credit is “not broad
enough in scope to cover all such instances” of illegal pretwial confinement); United States v.
Zarbatany, TOM.J. 169, 170 (C.AAF. 2011} (“Nor has this Court’s case law interpreted R.C.M.
24
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13 involving illegal pretrial confinement; as in the Jowad case or in Mr. Khan's case, they may
fashion appropriate remedies for other forms of pretrial punishment. See, e.g., United States v.
Combs, 47 M.J. 330, 333 (C.A.AE. 1997) (“Article 13 on its face is not limited to pretrial confines,
but instead applies to servicemembers “held for trial,”” including “arrestees who were not yet in
pretrial confinement.”); United States v. Washington, 42 M.J. 547 {'C.A.A.E?.- 1993) {holding no
contact orders and duty reassignment violaled Article 13); United States v, Cruz, 25 M. 326, 333
{1987) (ordering resentencing where public denunciation of defendant viclated Art_icie 133

" The point is that Article 13 is neither an explicit or exclusive source of authority for,
nor a limitation on, the suthority of military judges to provide relief for unlawful pretrial
punishment. Military judges instead have broad discretion to fashion remedies in order to ensure
that relief is effective and meaningful, and sufficient to deter future violations. See United States
v. Zarbatany, 70 ML 169, 170 (C.AAF. 201 1) (“Article 13 . . . does not preclude forms of relief
other than confinement credit, .. . relief can range from dismissal of the charges, to confinement
credit or to the setting aside of a punitive discharge. Where relief is available, meaningful relief
must be given for viclations of Article 13.7); id at 175; United States v. Larner, 1 M.1. 371
{ C‘Vie'& 1976) (military judge may award administrative credit against approved sentence where
that is “the -only legal and full adequate remedy for” unlawful pretrial punishment). “[Tihe
question of what relief is due to remedy a violation, if any, requires a contextual judgment, rather
than the pro forma application of formulaic rules. Whether meaningful reliefbas been granted and

should be granted will depend on factors such as the natwre of the Article 13, UCMI, violations,

305(k) as exclusively delineating the form of relief lawfully available for violations of Article
137,

25
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the harm suffered by the appellant, and whether the relief sought is disproportionate to the harm
suffered or in light of the offenses for which the appellant was convicted.” Zarbarany, 70 M.J, at

176-77. Such determinations are made by military judges exercising their sound discretion.

[if. =Feyhir. Khan Is Entitled to Meaningful Relief for Iliegal Pretrial Punishment
He Suoffered in CLA Deiention and at Guantanamo Prior to His Guiliy Plea

mlgim A pplying the foregoing principies in the context of this case, Mr. Khan should be
entitled to meaningful relief for the illegal pretrial punishment that he suffered for more than three
yeats in CIA detention between the time of his capture in March 2003 and his transfer to
Guantanamo in September 2006, and for more than five years between the time he arrived at
Guantanamo and his guilty plea in February 2012, The Military Judge should exercise discretion
and grant Mr. Khan administrative credit equivalent to no less than half of his approved sentence
as a comprehensive, prophylactic remedy for the horrific treatment that Mr. Khan suffered at the
hands of U.S. agents while in official detention resulting from the offenses with which he was
subsequently charged and pled guilty. He requests this relief in addition to the day-for-day
confinement credit to which he is entitled from the date of his guilty plea on February 29, 2012,
and notwithstanding any clemency determination by the Convening Authority.

iy udicial relief is particularly appropriate in Mr. Khan's casc because it involves the
infliction of severe physical and psychological punishment for a period of years that iz not
seriously disputed. Indeed, as the attachments to this motion illustrate, and as witness testimony
will further confirm, if permitted, this case involves direct evidence of intent to punish Mr. Khan.
It involves statements by Mr. Khan's torturers such as, “We’re going to beat you up, son,” “I'm

26
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going to fix your attitude problem,” and “Son, we're going to take care of you, We are going to
send you to a place you cannot imagine.” Attachment C {declassified habeas information). If also
involves acts of torture such as anal rape that the government makes absolutely no effort to justify
or defend. In addition, this case involves other horrific acts of torture and abuse that provide
undeniable circumstantial svidence of intent to punish Mr. Khan, Such evidence is plainly
sufficient to establish punishment. As noted above, the Defense will also establish, if permitted,
that the punishment inflicted on Mr. Khan scourred while he was held for trial. Cf. 18 U.8.C.
35&5(b) (defendant is entitled to credit for “any time he has spent in official detention™ prior to
serttencing).

wlmet [ orecver, as illustrated by the Jowad case, and as otherwise set forth above, the
Military Judge has broad discretion to fashion appropriate relief to ensure a meaningtul and
etfective remedy for Mr. Khan’s torture, In this case, given the unique circumstances of Mr.
Khan's guilty plea and status as an active, ongoing cooperating witness for the government, the
only effective remedy for his punishment is a4 comprohensive, prophylactic remedy of
administrative credit equivalent to no less than half of his approved sentence—a remedy that, M.
Khan respectfully submils, is relatively modest by comparison to the herroré he endured for a

period of years as well as the lasting, damaging impact of that ordeal.’® Such a remedy is further
P A

3 el Py example, alternate romedies such as those contemplated by Judge Henley in the Jawad
case, including the suppression of evidence or barring witness testimony, would not provide any
practical retief for Mr. Khan or serve as a deterrent to futura acts of torture in the unigue context
of this case. In addition, as many of the cases cited in this brief reflect, victims of pretrial
punishment often szek civil damages for vielation of their due process rights. In Mr, Khan's case,
however, the remedy of credit against his approved sentence is particularly important because he
is barred by statute (and his plea agreement) from seeking damages from those U.8. officials who
are responsible for his torture. See 28 U.S.C. § 2241(e)(2) (stripping federal courts of jurisdiction
to consider civil claims “relating to any aspect of the detention, transfer, treatment, trial, or
27
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consistent with our obligations under the Geneva Conventions. See Geneva Convention (111}
Relative to the Treatment of Prisoners of War, art. 87. Aug. 12, 1949, [1955] 6 U.S.T. 3316
(*[Clourts or authorities of the Detaining Power . . . shall be at liberty to reduce the penalty
provided for the violation of which the prisoner of war is accused, and shall therefore not be bour;d
to apply the minimum penalty prescribed.”); Geneva Convention (IV) Relative to the Protection
of Civilian Persons in Time of War, art. 118, Aug. 12, 1949, 6 US.T. 3516 (same involving non-
POWs).

-fEl}_-TEiﬁ;r& is also nothing in the Military Cerﬁmisxiem Act, the Manual for Military
Commissions, or Mr. Khan'’s plea agreement that precludes the Military Judge from granting the
relief requested by this motion. None makes reference to, let alone precludes, imposition of a
meaningful judicial remedy for pretrial punishment. Nor could they given this Court’s inherent
authority and the fundamental right to such relief where warranted based on the facts and
circumstances of a particular case,

e Prosecution and the Convening Authority evidently believe that Mr. Khan may
net claim preirial punishment credit because Artiele 13 and R.C.M. 305(k) are not referenced
specifically in the Military Commission Act or the Manual for Military Cmmmisséans. But as

discussed at length above, Article 13 and R.C.M. 305(k} are neither coterminous nor do they

conditions of confinement of an alicn who is or was detained by the United States and has been
determined by the United States to have been properly detained as an enemy combatant or is
awaiting such determination™). Nor, of course, was Mr. Khan in a position at any point o seek
bail in order to mitigate his pretrial punishment. Cf Salerne, 481 U.S, at 753 (“[A] primary
function of bail is to safeguard the courts’ role in adjudicating the guilty or Innccence of the
defendants.”). Thus, absent sentencing credit for his torture, he will be effectively without judicial
review of the deprivation of his due process rights, which would be unconstitutional in its own
right. See Martinv. Hunter's Lessee, 14 U.8. (1 Wheat.) 304, 329, 331 (1816) (Article Il demands
some federal court review—whether original or appellate-~over all federal question claims).

oo
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provide an exclusive source of rights for a detainee or authority for a military judge to remedy
pretrial punishment. The right of detainess to be free from pretrial punishment and of judges to
remedy such purnishient is fundamental and deeply rooted in the common law, predating both the
Constitution and enactment of Article 13 and R.CM. 305(k). Nor in any event have those
provisions been specifically exempted from the military commission procedures; the procedures
are merely silent, which suggests that those authorities rezﬁain persuasive. See 10 1.8.C. § 948b(c)
(*[Plrocedures for military commissions . . . are based upon the procedures for trial by general
courts-martial,” and j_udiciai interpretation and application of courts-martial rules is “instructive”
in commissions); id. § 94%a{a} (unless specifically excepted, “procedures and rules of evidence
applicable in trials by general courts-martial of the United States shall apply in trials by military
commission™); United States v. Khadr, 717 F. Supp. 2d 1215, 1236 & n35 (CMCR 2007)
{Congress intended “that military commissions mirror [ ] firmly rooted [historical courts-martial]
- practice to the maximum extent practicable™.

—AR-The Manual for Military Commissions has attempted to limit the availability of pretrial
confinement credit, but pretrial confinement credit and pretrial punishment credit are not the same,
even if pretrial punishment is often manifested in the form of unlawful confinement. See Coyne
v. Commander, 213t Theater Army Arec Command, 47 M.J. 626 (A, Ct, Crim. App. 1997). Rule
1001 of the Manual for Military Commissions contains two provisions that purport to limit pretris]
confineinent credit. The Discussion following Rule 1001(c) states that “{wihile no credit is given
for prefrial detention, the defense may raise the nature and Iength of pretrial detention as a matter
in mitigation.” Rule 1001(g) also states that “[tihe physical custody of alien enemy belligerents

captured during hostilities does not constitute preirial confinement for purpeses of sentencing and
29
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the military judge shall not grant credit for pretrial detention.” Each provision, emphasizing
“confinement” or “detention,” but not punishment, was added to the 2010 version of the Manual:
neither appeared in the 2007 version that immediately preceded the 2010 version. These
provisions were added to the 2010 version of the Manual in response to the sentencing of detainee
Salim Hamdan before the military commission, and, specifically, because the military judge in that
case afforded him pretriaf confinement credit for time he had spent in law-of-war detention prior
to his trial and conviction, which made him almost immediately eligible for release. The Secretary
of Defense, spparently deeming that result unacceptable, changed the Manual to [imit the
availability of similar pretrial confinement eredit afforded o other detainees who ma‘y be convicted
by commission. See Carol Resenberg, Key fssues Unanswered by Guantanamo Tribunals Marnud,
MeClatehy, April 28, 2010 (2010 manual “appear[s] to strip war c_:ou-rzjhdges of the authority fo
grant credit for time served in U.S. military custody in Afghanistan and Guantanamo before a trial.
That appeared to be 2 reaction to the case of Sglim Hamdan, who was convicted of providing
material support for terror by working as Osama bin Laden’s driver and sometime bodyguard. . .
{and who was granted] credit for some time served, and his jury sentenced him to just 5 % months
more at Guantanamo in 2008.7).

mmgiami ¢ conlrast, again, no similar efforts have been made to amend the Manual in order to
restrict the availability of pretrial punishment credit. Nov, at least as a;;piied to Mr. Khan, could
such changes have been implemented without violating the Ex Pest Pacto Clause of the
Constitution. See Al Bahlyl v. United States, 767 ¥.3d 1, 18 (D.C. Cir. 2014} {en banc) (noting
that government concedes Ex Post Facto Clauss applics at Guantaname), Fot certainly at the time

of Mr. Khan’s offense conduct, and likewise at the time he was transferred to Guantanamo for
30
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wrial, there were no restrictions on the availability of pretrial punishment credit. As such, if the
aforementioned changes to Rule 1001 in the 2010 version of the Manua)] (which have been carried
through to the current version of the Manual) could somehow be undersiood fo limit the availability
of pretrial punishment credit—which they cannot—as a matter of Jaw the Military Judge would be
required to apply the earlier 2007 version of the Manual to Mr. Khan because it would be less
punitive, resulting in an effectively lighter sentence with the availability of pretrial punishment
credit. See Peugh v. United States, 569 U.8, 53¢ (2013} (holding that sentencing a defendant to &
longer term, under guidelines promulgated after the commission of the criminal acts, violates the
Ex Post Facto Clause).

mmiimi irially. while Mr. Khan'’s plea agreement contains a provision waiving his “right to
assert any claim for day-for-day eredit against [his] sentence to confinement based on any capture,
detention or confinement™ prior to the date of his guilty plea was accepted, AEQ13, § 3, that
provision neither speaks to the issue of punishment nor the sp&wﬁ’ic nature of the comprehensive,
prophylactic relief that Mr. Khan requests here. The only references in Mr, Khan’s plea agroement
to his unlawful punishment concern his right {o present an extenuation and mitigation case in
connection with his sentencing. See AEQI2, § 26, AED13, 9 4; see alse RM.C, 1001(c). Thereis
c’e‘ri‘aihly no basis to argue that he waived his right to request pretrial punishment credit pursuant
to his plea agreement. Indeed, “it should be noted that a prisoner cannot *waive’ his Article 13
pretcctésms prior o trial because no one can consent to be treated in an llegal manner.” United
States v. Palmiter, 20 M.J. 90 (CM.A. 1985); United States v. Washington, 42 M.J. 547, 562

(C.AAF. 1995) (referencing “nonwaivable nature of Article 137).

R B T TR (0] ]
31
pledh UNCLASSIFIED//FOR PUBLIC RELEASE  Appsilate Exhibit 033 {iKhan)

1 May 2019 Page 31 of 404



UNCLASSIFIED//FOR PUBLIC RELEASE

=T

e miotion should be granted.

8. WO ol Argument

== he Defense requests oral argument and an evidentiary hearing,
9. gV iinesses and Evidence

=y, Khan requests that the Military Judge schedule an evidentiary hearing to receive
further evidence in support of this motion, including Mr. Khan's own testimony, the testimony of
his government-funded experts, and the testimony of other witnesses identified in his pending |
motion to compel. See AED30. Mr. Khan also requests permission to supplement or amend this
motion after kis motion for reconsiderstion of AEO30E is fully resolved. See AEQ30L
1¢-ferCortificate of Conference

=tEFThe parties have conferred. The Prosecution objects to the requested relief.

11,98 Additional Information

i | e Defense has no additional information to present at this time,
12 mitm ¢ of Attachments
A, mimiim et ficate of Service, dated May 1, 2019,
B = roposed Orders.
C - assitied Habeas Information.
D ] ASSIFIED Declaration #1.
|, mimim | 4 SSTFIED Declaration #2.

GaFS8CI Report.

1] =it micus Brief on Behalf of the Center for Victims of Torture ez 2/,

N
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i W micus Letter of Foouar Depadoent of Justice Offioidls,

Respoctiadly sibmitted,

J, Wells Bhwon

Chvitian Defense Coungel _
CENTER FOR CONSTITUTIONAL BIGHTS
666 Broadway, 7 Flowr

Tow Yok, NY 16012

Kaiya Jostin

Uivilian Deforge Coungel
JENKEE & BLOCK LLP
919 Third Avesng

Mew York, NY 10622

Natalie K. Orpeit

{ividian Defense Counsal

JENNER & BLOCK LLP

P89 New Vork Avenne, NW, Soits 80
Washington, DG, 20001

Jared X, Hernandex
Trotailed Delbnse Counsesl
Dicutcasrd Consrandey, JAGLUE Nevy

fan O Maoss
Permiind Defonse Counsed

Ler
L

——mr T
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=+ ERTIFICATE OF SERVICE

ik cortify thad on this st of May 2019, [ caused AEL3E, Dofense Motian for Preiial
Punishraent Credit and Cther Related Rating to be flad with the Military Commissions Triad
Sudiciary snd mrvanged for eervice with ol counse! s racord.

Jared A, Hernandez
Netmibed Defonse Coungel
Lisutenant Cowmmander, JAGT, ULS. Navy

38
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MILITARY COMMISSIONS TRIAL JUBNIARY
GUANTANAMOBAY, CUBA

:

UNITED STATES OF aMERICA AR
v, {Proposed Qrder #1}
Prefense Motion for Pretrial Pmmm%:fg
MAJD SHOURAT EHAN Credit and Other Reluted Refd

Defendaot Majid Khan's motion for pretoial punishmont sméi@i&\;ﬁher refated ralief
&

{AEQ33) is hereby GRANTED as follows " C‘:} ’
L The Military Judge OREERE that Mr Khs ’6‘@} be and hereby s granted
administrative oredit equivalent 10 so less than half @ pmwd sentence a9 2 comprehensive,
prophyinciic remedy for peetrial ponishment fhiat %t. sitfored while in offfcisd detention resulling

from the offonces for which he was sgbﬂequ\%ﬁv charged and pled gudlty,

& The Mibtary Judge ORDERS that such prefifsd punishment orodit shall be

appiied in addiion to the day 3 confinement credit to which Me Khan shafl be entithed

from the date of his gui iy Qmﬁ Febrnary 20, 2012, and notvathstinsding say clemency

dsterydnation by E ma; ag Authority,

80 0 i) ‘3 thiz ___ day of May 2018

&

Sone
&
Qf Mitary Fudge
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MILITARY COMMISEIONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA AB
5. [Proposed Ovder #7] N
Doforge Motion for Preteial Punish % :
MAJD SHOURAT KHAN Cradit and Qther Related Refial G
May . Jﬁiﬁ\ﬁ
s By
S,

Lafendant Mafid Khan's motios for prewial posdsunent sreé;%émgi welated relief
; A
{AHE3) is heveby GRANTEDR IN PART as foliows: ﬂ;ﬁ? i
i, The Military Judpe QRDERS that anoey i{iﬁfﬁ;} '%'%é&réﬂg shadl be conducted ata
date and time ¢ be cef by Bather order of the Miliigg@ﬁé Hﬁbﬁmﬁﬁ!}g the final revolution of Mz,
Khan's motion for reconsideration of ABDRGE, S ;?«%{?331‘ The pasties may present at the

hearbog evidence and wstimony cone cmiﬁg\%{: han’s motion for pretaal punishment eredit.

2. The Miltisery Judee @I{E)ERS that Mr. Ehan may sugploment or saend hig

motion for peetrial pmishmes%yéﬁt adter his motion fur reconsideration of AEWOR Is resolved.

")

% The Militarsslitige furthey DRDERS dut the Cowmmmiasion: will cousider the

amisus brief snd aRjigpettor invluded se Aftackents H and 1 in support of M. Khan's motion
for proteial %@g cnt erodit.
§ RUERED, s day of May 2019,
s, !

&

Military Jusge

— s e eresatl) -
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THE NEW YORKER

THE BLACK SITES

& rave {pok bwide the LL0A r aeoret bpervagation program.
by June Mayer

A0y, By

}'& Misesh, Markans Faarl, the widow of the mordeved Well Sirest
Jeuad eaportes Diandel Puar], raceived & phoug call Sowm Alberty
Qonzales, e Attorney Gontral. Afihe Bme, Gomrdled s ool In the
gonirovasial dlmizsal of eight Usdted Staves Astormys had jast baan
wxnpesed, and Hie story was heotwing & scandsd fn Washingion, Gonzgies
taformest Pear] Sua the Tugtics Degarihent was about to ssneunos sure
g e 3 teneeist in 1S, costody-—hatis Sheikh Mohamimed, the
Al Qands lesder who was the prigary srchtect of the Septamber (it
attaeks—had sonfeysed to killing hee hushand, [Baard wat sbeduoted aml
bebeaded Hve and 2 hali yosrs apo 10 Pakistsn, by wnideatified Talamic
siiiients.} The Administation plasned @ refease @ wansodpt in whick
Mohumed boasted, T dezagiisred with my blessed right hand S fead
of the Amerivas Jov Deniel Pemr? e aliy of Karsehi, Falivan. Por
those who watid Hie ro vonfive, theo tre pistures of ms o he Intemes
helding his hoad”
T, e

aback, I 20
i was thes :
o nfoonang her of i sae new revelition had bosg
syt Gongales's asnounsement seexned Wle a publicity steat. Peard
asked hiss I e had proof that Mohemmend's soalission was rahsil;
Cropeales slaimed 1o have oraaborating svidence Dup wouldn'S shurs 18 no enongh For offcials i ool me and say
shey heliews i Fead suid, *You need evidence™ (Guaales did 6ot rospms 10 roguests 100 comiment) y

The gironrnsiaey sucrdunding the condession of Mohummed, whom lnw-snforrement offichds mfer was K80,
werz prrphesing, He bad oo Tawver. After bis capture in Pakigtan, s Maah of 2003, $aQental Intellignnes Ageney
ek ddemsined his i undisclosed Jocatfons S more thaw tie years: st fall, be was teansforred to miiary oustody {n
Gusntiname Bay, Tuba. There were no named witnesses o 52 el confession, sad no splld vfiumation ahous wha
form of intorrogation night have prodded him te mik, sithough repons had bewd poblished, 1n e Thner and alsewbers,
sugpssting st O, offioee had rooured hisg, A 2 hearing @ sz Gusnidnasmo, Mobammed said i his regtinvany
was frsely given, but be slso dndicuted that he had brew alsised by the CLA. (T Fentagon had olessitiod us “iop
mouret” & sinternent ke had wricten deriling the sifeged misteeatenen} Aad altheugh Motmmoied saed that there were
phutngenphs sonfloning B antis U8, autodties had found none. Inglesd, Yy had & copy of ihe video that had been
redonmad on the Suterner, whick showed the killer's s but offered so mbiee clues 1o Ris Mty

Fithar coafusing mutrers, & Pakivtant narsed Aduned Ower Ssowd Shelkh had sleady boan convicted of the
andustion and mundy, fn 2000, A Briteh-sdieated temorss who had 2 bistory of staglsg Kidnappings. ho hod been
remtenced to deatd In Pakistan for e orime. Bt the PaSstani gocemment, not koown for b lnlensy, dad staved his
enevution, fndeed, hasringr oo the matiee had been delaved o mumarksble numbey of Bmes—a loes gy sy
heenss of b woporned Heg in the Palistent fusiiigence ssevice, which fray heve helged tree him aftee e wa

o o vall foom

fenpeisoned for iamuris avtivites in fndis, Mokammed's confamsion wouvid delay the sxeounom funide, sincs, gadsr
hugAw s pewynrker condteparting200TME T IOTOR 10 _fetmayertminablestrue Piemenng
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Fakistond e, sny new svidanes & goonds for appest
A sunuising suinber of maapiz ologe To the cass are doblons of Mobsmmed's confesston. A fungiime hised of
Poast's, the fovmn Jayrnad ropedter Asra Nomeah, said, “The velesss of e confosrion camss tight fnthe midstof the
T8, Avtoraey sesadst, Thars wiw o drumbest for Sosualus’s msignuton. 1 seemed fie & oxiovlated swasegy o changs
the pubieet. Why now? They's bl the contessing for yessn " Masiane sed Dunied Renl wers staying is Nomani's
¥arach honve 31 the g of RS musdir, and Norent fes foflowid the save metioniowsty; Ty S, v pling to sach a
courst O Y e At Ciaorgetews Unbversity, St said, T duet ﬂmz.\ hiz confirssion resolvey the onee, Tonoanthave
justice from opo perven’s confestion, szpecially nrdue sach { eivriustancis. To e, #'s bt convinsdong.™ Shy
added, “Toatled all the investigaton. Tiny waren't juet skeptivat~thay didn’y beliove
Special Agont Reodall Bownett, the head of seseiiy forthe Tk consulaie in Farachi when Feard was Miisdand
whoss Josd rolg investigating the maeds was fped by the ouceatdim 4 Mighty Hesnt“—sxid that & hies
imierviesved alt the convintsd sccomplions Who a0t tot in vusdy iy Puisian, sad that nont of Sem named
Mohammed 2z mgmg ayole, RS neee geser came B8R Tie sai Robeet Bace, 3 foomer O 1 AL offisy, sald, “sy
ot sofleagins say with ons-hundred-prr-cent cortaingy that it wes pet K8 M. who ioted Pessl” A govemment offfcis
frivokved o the case satd, “The fosr o that KOS M S vovecieg vp fur mbegy, sl 1hat thess prapls witl be slessad”
And fudea Pewd, Danlel's futher, 5234, “Somathing is Hehy. Thees soe s Yot of aoanewerad guestions, M. can say he
it Josus--dim hag notfing 1o Ioge.”
hsriine Peasl, Who is talylng o0 the Bush Adminiarstion i bieg fustion in fer Snshand’s zase, spole cansflly
showt the | mw:.a.t:ga\nm "You :}eed & provedurs thet will get the wuth,” she sald. “An tetetiigence ageney ls aot

1 which irm,mi

stemined’s interrogation was part of & seens O.LA, pragram, initiated afier Septeniar 11t
rpedty guch as Mohaammed were dotatasd i Uhlack stes--gudrot prisong outvide the
: sub’mtﬂd s wnusually hash s, Thes progrem was effortively suspendad fam fall, when
C amnoenesd tat B was smptying e CLA s peisonz end trssaforring the datalrses to melingy sumteely in Cuantdname.
This mawe follewed 2 Soprame Court reiag, Hamdsn v, Bunsfeld, which Gwnd theisll dorainass—inciuding those
sld by the C LA —had 1o Yo toated ia & mssndy coasisteat sith the Genevs Conveations. Thens trsaries, adopred in
1088, bar orus! pestrent, degeadation, and tortere. In Tate Suly, the Whkie Hovse ved o exeoutite sulte promising
fhel fhe CLA. wonld adjust tx methods i ovder to most the Genvvy standands. AT the same Hees, Bush's onder
pointedly did nw dissvow ihe uss of “enbasesd intewogstion wehniques”™ that would kaly e founs Megal if nsed by
oifiints dnside the United Btates. The sxecutive ordep supans that the sgency cam onsy agidi hold forsion toppox
susgpests indefinitely, and withont thawgzs, in bkt sites, without aatifetng thedr faadiien or loesl authonitios, or
offering sooei 1o legal conped
Ths CEA s b anid thus the program d wr exivact windiigence
from suspeols qu 3 “arsplimable™ toof fur ombaling turorism. And as suid that “tis
wrogvarn hay given ws s information Hu o saved innocent fves, by heiplng us 2iop now sitacks.” He ciatms thar ithas
contribmbed e the disraption of 8t Tees! ten sericus A6 Gaerda plots zince Baptember 11, e of tem nshiz he
Usniled Beaies.
Acoording to the Hosk Admisastion, Mobarmad divilged infnemation of tosenduis valte dudas Mg detration.
e {r snid 10 Have helped point the way gy the sapinye of Karnbiyli, the Indonesian tewyorist responsible fy the 2002
brmbisgs of night cliths n Ral, He slvo provided information on on &1 Qs teader in England. Michse Sheeher, &
foaner meunisrterrorinm officiad a2 the Rt Doparimant, said, K30 is the poster boy for ming wugh b legal
teethos He's the renon tose tochnigues exist. You can save livey with the Rind of information be sould give up* ¥
Miohamimed s confarsions mey alve have muddad dowse key lnvestigatinns. Pevhups snder duvess, he claimed
invalvenrent & thisty-one crimingl plite—an improbarie sumber, even for & high-feved torporisr, Trities say thm
Aotmmmed’s cove Wusteaisn e comt ol 5o LA S destos for swift s‘>ie§3hgma Crdonel Dwighs Sultivas, the top
defonse lowyor ot the Pentagon s O ey of Military Cowerdssions, whith i sxgected eventunlly o try Mobasuned for
weze orinag, called his sarial confresions s mxthook exampde of why we shouidn 't aliow ctercive methods ™
The Bush Adminiswation hes goneiogeat fongiin i buap seoret the Remtmwas of 8 bidred o 0 “high-valus
detuinges” whom the LA, bas ronfined, at on point or wecher, zuze Septeabee L1, The program kes been
wxtracedingly “onmpartmentalizedd ¥ s e pomanclaars 5F S el égwrh:»,.wmhi _ﬁ:\t destan, tere Bas been vituslly
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v aczey for outsiders to the CLACS privoners. The sster finlation of thess detiness has heon dewudbed 5z
engential 1 Amrica's sationsd seepnivy. The Fustioe Deprtonent argued this pulnd sepiiciely last Novsenbar, b the ¢
of & Bulibnors-gies resident pamrsd Magid Eise, who wis held oy more than thos waus By the CFLA. Ken, 8o
goversnnet aatd, bad fo be prohibitsd fom szvesy 1o a lewyer spociiioally bacawss he might deseribe the "alternative
ttgprogation methods™ that the ageary bad vaed when questioning birn, Thess methody amownied to o g secwy, e
zoverssgant arpued, and discloso of them aoild “rmasonahbly be expectad by cuisse entzmely grave damage.” {The
onze s not vet hoen decided )

Ghean this Tevel of seompey, the pablic and all bok s fow mesbors of Congress whis have been swom (o sliense birsve
B to takn on fuith ¢ ppsutdnces thal the LA s internggnt progeas ks beess hamane and Ingal, and
hay viided coudst mtw‘l iRence. Reprezontaihee Alves Hastiigs, & Deamoratic msher of the Hevze Seluo Tooumittes:
i Yupetiipence, said, “We il 1o the xethockiss sbout these detainzgs. ong, of coiinss, ey e not SO 1 seme vt sl

sl s that thay bent the Yving daplighis aut of admeone.” Herecalisd Jesrninyg tn 2003 tha Mebammed fad buen
r&gsnfeé Tt was good dews,™ e said. “So Toded to Bad st Whees i3 this gy Asd bowe la be b&m§ freted ) Bor
more S thiee years, ?-i\zx\mgs said, VT eould never pinpoiet anvtting” Fiaaiiy, B pevetvad some slassiod bejefing
o the Mofamesd intorsogathon, Hasinegs said St be “cun't go i detalls” abouswhst be found out, fest; speaking of
Mobnmed’s freateseny, he saisd that aver #70 sasn’t tovmse, 85 the Adudnistatiog clatms, 6 &n's fghe, st
Sewmsthing went wiong.™ '

S tnce the drafiing of the Geneve Comventions. ihe Inenatonsd Committes of the Red Cross as plaved & spagial
sale in safepusrdiog te vights of p‘mm;‘s of st Por deosdes, povssmanents bave sliowsd niicials fum the
argantation o repart a9 the testrmat of detainees; to inuure that standacds sec by internations] yesties are being
maiaateed. The Red Cross, howeves, wis taable to gut reosss o the ©.1A. % prissnees Tor five years. Fineily, lu pas,
Hed Cross oificialy weve sliowed e interview Sfen dobaees, affer ey had boon transfered io Guantinggn, Une of
she prisomers was Khaiid Shsikh Mohamimed, What the Red Cross Inemed huy boen kept from the peblie. The
courdites belisves tha s continsed sonass 10 prisoners worldeids s coptingrnt npog tonfrtentalivy, sud sherefor 1
addrsgses viokatons privately wiih the snthodtes diretly rasponsibie for prisoner teatinem s derestion, Boe his
e, S Schovsn, 2 Red Cross spekasman i Watingon, ssid, “The TER.C, dovy autuane an ity findings
pabdicly, Iiv work I vonfidintial”

The pubho-affales office st the CLA&. Sod officials 5t ths mangressioned m%ﬁﬁaa,ma. sovarsizhe commmi
cven ackanovdedpe S saimenoe of i report, A&mng the faw ;}a:npae Wi e b\.l"md 1o fave saap i am

ght ucsrmm&s A nisy bal:em 5 ba‘.re h;ssi rmted acoess 1o t?se SEGRGHL

.,ommwaim may b perdeaiacy stenpent i s onaes Congressivnad and mber Washingnn roumss Senifie
with the raport said that it harshly coitfelaed e LA 2 practions. Due of e sowess said diithe Red Dives desoritad
the ngency’s dotention s lntemogation whedhddy e Stmount 10 ek, wnd decianed dhet Amacdens oificdals
sosponsiile for the abesivs heatrest conld have convudiied tevions crimes. Ths xeures sibd the Tapors witnen that
these ffictals mey havi sienmited Prave bustohes” of the Gearve Convertiony, and may fave violned the U8,
Tortars Aok, which Coogons passet i 1992, The onnlistons of e Red Cross, winch is kavwn for it seadifaliey and
zaution; sould Have poteatally devastatiog logal ramifiostions,

Consern abous the Japaliny of the (1A Sy gropram reached 3 praviously sareposted boxaking point Jant week whisy
Senntsr Ron Wyden, & Tetmonral on theintelfigerne conuniien, galedy pat o “hodd™ on the vonfimedon of Johs Riszs
wite sn aoting penseel counsel @i desply Snvolved in csmblishing the sgensy’s intervogmion and deseprivn polizies.
Widen's marssesr sesentisily stops the pominsion from solng farsverd, T guesrion I theee's boen adeqguuie legal
gvssizht,” Wyden told me. He said thas afer studving a dlassiled sddendom ¢ & new exerative onder
wiich spesifies premissidle sosment of detainzes, 71 un not convisssd tat all oilthess rechaiiuss. ore cither effeaibe
2, Tdn's svant e mee wilk-batentioned CLL A, alficons bestiing e Inw broauss of sy Jaged anidanes.”

W i&j,

A toamer LA, officer, whe suppous the agenry’s dotentivn aned inteerogating policier, zald ke worsied thag, i the
i1 sy of the CLA, progem ever amfated, ageney presoksl onnid faen crioinsd grosscution. Wihin the gy, he
sabdd, theve §s i high Jovel of aaxicty about polities! retchation” fos ihe Lummg sidon progiam. IF congnasionat

heastags begin be sadd, “severnd guys srpent o be thepwn nnder the bus.” He aoved that 2 namber of (U1 AL offionss
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have ke ovd professional Rebifity Jnsoranes, fo hely with potential legal fose,

Fanl Ghndghiune, & spokosmmn for the € LA dented any legat fmpwopeieny, seseing thar e aeaney s tetroriss
detiion prugraer hes been implomented lnwfilly, And tooiue & Waged sade U8, law. The people whn have butn
part of this importaat effect are woll-irained, sosvonad profoscionain™ This fpong, the Asodiated Press published an
tics gooting the chairmas of e House igelligrece comminee, S*imsﬁsx Rsysss,‘ whre said fhat the CLA.

Pushrmentdy dended” the Reg Crost's sonalugions sad the Red On 2 & L
commilaiun of shegations wads by mreodss. And pf s LA
i that “the O LAy Intevrogations wers pothing ke Abe (lualb or Guangdamn. Thay wery vory, wery
regimened. Viry msticulows.” He swid, “The progranm i very il By s campletaly logal”

Ancurstely b not, Bush Adninisiration iticiads have desocibed the peisoner shoses a2 A‘:u £2hadly ssﬂJ
Cunniinama 38 the vnauthortzed actions of ib-iwined pecsomnel, sleven of whom have boss wpviete e, By
contssed, the treatment of Mgh-valie detaines has beon drectly, snd cepemedly, spuaroved by The
program Is monktorad closely by TULA. howyers, aud sugorvised by the ageney’s Srestor snd s mbardmm 3% e
Covatersrorisn Qe While Mobamed was baing held by thn g ttailed doasiers on the tsatmeny of
dntninees wers exgnladdy avadlableto the forad
outside the sgeney. Through a spobessorser B ng
ulividusl detainges. But, according © & fivweer spvey oificial, “Byery singhs pivn b deswy up by irterogan, fnd
then subuitted for approval i e Righest possible fevel—incaning the divector of the C.LA Auy change s ihe plan—
even i oo extoy day of 4 certain tresiment was sdderd-—was sigoed off by the CLA. dissotos”

0 n Septembey 17, 70 gigned & seorey Pregideniial finding cuthotizing e CLA. o oovate
parsmilitary toame to By, captes, Jetain, or kil desiganted trroriss alnos snywhers tn e wald Yot \:ixa
1A haed vistually no trained \"nii:‘il'sgab:ars. A tormey TLAL officer invobaad fn Bgiaing toremrism waid et at fint the
ngeney weos orbpeied by dis fack of expertise. *it began dgds wany, in Afiduninas, on the #10.7 b recalicd. “They
tovonied the propeam of rterregation with peopls who teud re noderstanding of 81 Llacdh of = Avab world™ The
foxmer offiter sadd Bt the prossure fromt the Whiss House, in particular fiom Viee-Freniden Digk Chenay, wag
irdense: “They wore pushing pg: et informnnion? Do marlelus get hivaguind ™ 1n the seoumble, be safd, Bs somched
e LA s anhives, 20 see whiy inteerdpation taohimglizs hed wirked in the past, He wag pticutnty impmesad with
the Fhewsiy Peogrags, fom Sie Viemam Way, Orities, tnslsding militery histocians, have deseribed i ad 2 peogeam of
“Sate-ranclioned tonnre aod wowder, A Peatagowratiraet siady Sonnd that, Batween 1970 rad 31971, adostyueves per
veatt of she Viesoony targeled by ihn Phoenix Plogram wers of asgfigible tmportance. But, aftir Boptemaber 113k, some
L1A: offfeisls viewed te program 3z a uselu! moded. 4. B Kaongard, who was the s¥osutive drector of the U1 4.

Sony 2001 1 2004, saad that ide agency tumed to “evervons we conld, ncluding aue frintibs in Amb caltees.” for
-niﬁmmtmn sdvive; s thea thosz fn Egept, Jordan, sod Saudt Arabie, 38 of whith the Staie Depatiment mgibady
erinecines for Bumansighin abuses.

The GLA. knosw sesg les about ranging prisons ihan it did shovt hostile tnsrugmtiong, Trler Drunhelfer, 3 fovoe

eiiefof Eurspeas G;;P"ﬁi}{.\w at the UL A and the suthor of & reonnt book, “On the Beink: Hotw the Whins Houss
£ J:’BM)&"S{MR‘J U8 Ielligence,” seld, “The uganny had oo ayperienss in detsotion. Never. But they iusisted oa
actesting ansd deteiming people to fhis peugeiun. B was & rstele, i my opSning, You oan'twsy Inteligenes and pulice
veswk. Hut the Wisie Houss wes really pushing, They wanted someons weds it Suibe QLA sl “We'll " Gourge
Tenet oxems our of polities; nob nelliganes, His whole modus opavindi wae i plesss the prineipsl, W got stk with.
st sorey of things. Thig iv really the legasy of & dlasare who never said oo w0 snybody ™

sspy ofiieials inside the G had misgivings. “A Jor of sy knee this would be 2 can of wooms,.” ihe fovmior
sdficer gad, “We waenad Do, 1 guing 10 bosome an sfmnioes mess.” The peeblea: fom the staet, he shi, ws
¢ one had thaught trough what he ealled “the disposal plan.” He continiad, “What see yon going iy do with thege
peopin? The ntifiny of somenns Bke K3, ’vs‘ B3, mosk, 2 monthe to 4 year. You cxbaist them. Thon whast? it wouid
e been Bamer 38 we had exacuted thae”

The C.LA program’s Nest inspotaat destinns way Aby Zubaydai, » top AT Qrods openive, whe way sagtired by
Pykaimtand forses n Merch of 302, Lacking fehovss speciolists on interrogation, e sgenny hived s group of outside
conwnsion, whio implsmeated a fﬁgmec of eelidouss thal ape ‘.&:..bdnxmawﬁ fonner fetvisar B e Adwericsn
imelligtace communiny described sz o ‘Ulnskseork Doange’ Knd of spproaet. The sxperts were retived suithary

hupd wwwnowyorker oonfreporting Z00TAN L OMR e _faos,_maveriprintablestrue LIFERABO0T
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peychciagiss, and thelr backgrounds weve fir traiving Special Porods soldivs how to survive torisre, should they
evir be caprured by sneay staies. The program, known as SEfil-—en scronyen for Survivel, Bvasion, Besistance, snd
Haeape~—wag ornaled ot the end of the Koy W, B subjeciod trainecs fo sinutated twture, including waierbossding
{simmiated drowning), sleep doprivation, izolstion, exposure {0 lomperatare cxeremey, eaclosurs in fny spiaces,
bembariment with agoniziag sounds, and religious and sexvaal hvndfation, The w8k program was designed 3&31‘:2)« for
defensn spzingt wvturs ogimes, but the CLAS new team used itz sxpartise 10 help interrogatoss inflict sbuse. “Thay
were very saogant, snd pro-torture,” & Buvnpran official knowiedgeadle about the progore seid. “They sougit 1
e the dotalnses 'Mﬂsrab}u -1 break dows af of thedr senses. It ukes 2 psvohologist wained in this 13 undersiand
theze rupluring sxperisnces.”

The use nt peychologisty was also consitued & way for CLA. officiuls to ddin meszuees such 3% the Convention
Against Tormue. The former sdviser 0 the infcliigeace conunmaity said, "Clearly, some zsmior people foit they nentdsd
A vheory i fustify whit they wern dofag. Yomcan't fust gay, "We windt 1o do what Bgypt's doisg.’ When the lawyers
asied what thelr bagie was, they could say, “Wa have Ph.Dus who hove thess theosias ' ™ He said thay, inuide the 1A
where 2 number of scientias wink, there was sirong imemel opposition b2 the new technigues, “Behavievs! seientists
Nadd, “Thon't even think sbout thist They thonght officess conid ba prosezed.”

Mevertelosy, the SERE expats’ themnies wire apparendy put it practios with Zubupdah’s intersozation, Zabaydal
toid the Red Croas that b was sot only wateshoanded, a8 has been previously sepactod; he was slso kegs fova -
projonged pericd ina cage, knowen 88 2. “doeg box,” shich was 50 smsil thet he aot std, Acceeding © an
ayewimesy, onclE SRVEE isi the seatient of fﬂ?ﬁ&}«&zﬁﬂm@ﬁd that he needed 1o be
reduced to 4 glate of Vipared helplessnass.” Rsputes thiz characterization, } _

Steve Kletnsman, d resevve Ay Porce onfonel and an experienced ittrrogaior whe hes knows
professionatly Tor pears, $aid that “learned holplessess wes kis whols saradigm.” *se saied, “deaws & diagram
showtag what he 5ays is Se whole eyole. It stats with olation. Then they slimipste the prisoness” ability o forccast
the fusure——when thodr nest mead is, when they can go o the hatheoorn. I oreases desad 2nd dependency. Howas the
KOG, model, Bt the KB, e it ¢ gof prople who had tomed apsiest the state 1o confess falsely. The K.G.5,
whsn 'L dfter inteiligenve”

As the TLA. eapiured snd inteogated sther Al Qesda figures, it estabiisherd 2 protocel of psychological cosmvion,
The progesm: ted fogether srany mrands of the agendy’s sueest histury of Dold War era expeciments In behavioral
seixses, (I Juae, the O.LA. dectassifiend fong-held secret documents kuown 23 dhe Famdly Jewals, which shed Eght on
.0 AL drig expurime nts a0 vits aond menkeys, and on he nfamaus cose of Frank B (Hson, an agency empluyes who
leaped w0 tux death from 2 hotel window in 1837, nine days sfter he was unwittingly drogged with LSDJ The CLAs
most gl research focuened oo the surprisingly poworful sfeats of psychologios] manipatations, sich g eaiame
repsdry diegsivetion. Aconeding to Alfved MoCoy, 2 history professos st the University of Witconsin, in Mudinon, whe
s wiien & hissery of G CLAS sxperinents in cossclag subjees, th agency learned thar "3 subjocts a8 sontined
without Hght, uden, sound, or way fixed refersneer of time snd place, very deep brskdowns cas be provoked ™

Agency scientists foundd that Jo just & fow hours gome subjects wspendsd in wissr taaks—or sanfined 1o faciuted
s wearing boked-oue goggiet and sarmupifyregriused to sid-psvokiotie aties, Moreover, MeCoy suid,
detaineses become so despemte for human ineraction Sat “they bomd with the inerogsior like 5 Sather or Bxe g
frowning man having 2 lifesaver theown at bam, I yon deprive people of it thelr seases, eyl oo 10 you Nke theds
dudidy,” MeQoy added that “afer the Cold War we put away these wals. There wa BiparGsan seforn. We backed gy
from thuee dack days. Then, um(’ier the pressure of the war on reovor, they dida't just hring back the 'oid paychaiogical

mkan,.m—-—key perfectad them.”
The ClLA x intenogstion pmm‘.un is yernackabie for s mschanistic sira "It one ai’ he most sophistiosted.
sulined prosyams of formre gver,” an outide expert Familiar with the protocol said. YAt every stage, there wag 2 vigid

anesaion (o desil, Procadine way adhmm:% 1 sbmast s the feser, Thiee was topednwn quality eotvol and auch = st
routine shiat you 98¢ 1o the poini where you Raow whal cach detaiass 15 guing 10 say, bocuuse you v heard it Safoye. £
was shmost automated. People were utisrly debumunized. Pecpls Sl spuct, T was the jntentionsl and sysmnusic
inttiction of arear suffecing masquerading A8 alegal peacess. It is just chifling ™
he (1S govermmes fiest buges wacking Rhalid Sheikh pfobammaed in 1995, shartly siter his sephew Ramzi
Yowed blow 2 gaplng hole in the World Trade Cenver, Mohawmed, otficials leamed, had mrapsferred monsy

higsdfvnw e newyerker comfeporting ROYHOR /0T8T M Sact_maveripriniablesiae (18007
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Younsef. Mebammed, bom in cither 1064 or 1965, was rafsed in 2 religious Sunni Mastes family tn Kuswalt, whom his
Farnily had sigrated from e Rilochistn rogion of Palistan. Te the silideightios, e was trained 55 & weckanizel
eaminesr in the U5, aliesding tweo collages in Nomh Csrolisa,

A8 begn-ager, Mobanmed kad been drawn to nalitest, and incresgingly vivlent Muslim cases. He joined the
Muslim Brothechood 8t the age of sixiesn, and, after Ma graduation fom Nerth Quwroling Agrionlural and Tashodvel
Sinte Univorsity, in Greeashoro-whess he wag msiemberad 56 2 class clown, but veligious encugh to foego meat whes
eaing at Foger Kingwte signed on with the and-Suviet jihad in Afghansus, receixing milivary taining snd
estallishing tex with Dilamist werorists. By o acosnus, iy sk towand the U8, was rooted in a heted of fsrael,

Ty 1994, Mohamuned, who was impressed by Youscl's notoriety alter the fest Wocld Trade Conter bambing, jolned
& in schemaing to Bow op tvelve LS, jomba jets over tvo dave. The zo-caliad Bofinks nlot wes divcapted i 1995,
whes Phafipoine police broke bnto an apartment that ¥ousef and other tsnurists wers sharing in Manila, which way
fitlesd with vombvnakdng materials, At i dme of the peid, Mohasmmed wis woeking in Dohe, Qatar, at g govarnment
fob, The followiag year, be nasrowly sscaped captece by FRL of8ears and Slipped Into the global filudizt netwark,
whepe he eventally joined forces with Oaama bin Eaden, in Afghanizten, Alung the way, he auerisd and hed childes.

Many joumalisic scoonily have presosted Mobsmmed ws a chefsmistic, swashbuckling fguee: in ihe Philippines,
b was salid to have flown s helicupter tiose snough 1o 2 pihifiiend's offics window s that she could see kim, s
Paldstan, he supposediy posed a2 s anveymous bysiznder sad grve inlerviews 1o news muporters shout his aephew’s

L areest. Nether story iy tene, Bt Mohammed dia seemt 19 enjov tauniing suthoriiies after the Sappember it atachs,
which i his eventusl confisssion, he claimed 1o have oxchesuated "om A 102" In Aprik. 2002, Mohammed sranged
to be Iterviewed on Al Jasoers by its London bitresu chisf, Yoss Fouda, and ook perscnst credic for the atrocities. ™I
antt the bead of the A% Qeeda milimry committes.” ke said. “And wg, we did i Fouds, who sonducted the inmrving at
a1 Al Dreda zafe heae in Karschi, sall that be wes astoussiad not oply by Mohammed's bogsing but alse by hus
sesning imperiousness to the dunger of being caught. Moehaoured pormitted Al Jazeera 1o rovest that he was hiding
out i she Kasachi sren, When Fondy Isft the apevonent, Mohtunrsed, spparently wmarmed, walkod hiv downatairs and
out ing the sireet.

In the eariy months of 2003, U.S. suthorites reporisily paid 8 twessy-Dve-ruillion-dofisr reware for information
that fed 1w Mohanuned's srest, U8, officials closad in on R, at 2 AM. o March 1gt, waking him vp in a borowed
apertment in Rawalpludi, Pakistan, The officials hung back ay Pabistand autheritios hundoufed snd Toasded R, and
took Yim to & sufe house. Reportedly, for the Srst twa days, Mohammed robomicaily recited Korand: varses and refused
o divalge mueh o than his narae, & videotape obtained by “60 Minutes” shows Mohsmmed st the end of thiz
epizade, complaiping of 2 hesd cold: an American voice can be heasd in the background, This was the lust insage of
Moharamed 9 be scen by the public. By March 4th, be waz in CLA. cosiody.

Capiured slong with Mohamamed, according t some 200N, wis 3 Jettes From Sin Laden, which mey bave led
officials o thisk thas he knew whepe the Al Qasds foundsr was hiding. If Mohanwmed did Buvw this erpsiat information,
# wan Hine seasifivo—bin Lades nover stayed i one plise fur long —and officials needed 1o extrecs it quickly. At the
fime, many American inteiiigence officisls wil faaced a “second wawid” of Al Quudx atecies, ralebeting tha pregsure
Fapthier. '

Acgording w weeent migmsix, “&Iamm old Kz captors that ke

woolds't etk vatl he was given 2 lawyer § Yaork, where he assumizd be would be taken, (He had boen indicted
there in conneetion with the Bojinka pim.ﬁﬂkes, “Had that happened, T am conlident that vee wonld have
abeinged e of the fefurmation he had i By ficad shour uniners threas againgt the Americun people.” Opprnsats

‘of the QLA ¥ approach, however, noie thet Bamai Voused gave 8 volusmanous confeasion after being read his Minnds

Sy, “These guys e gpomaniang,” o foamer federal pragecutor said, “They lave 1o nall

A sonplete pictars of Mobaamed's dme o sevvet detention punsing singive, But o partisd namrative fas amssged
theongh interviews with Europesn and Amorican souress in inwlligence, government, 2ad Jegsd circles, as well a2
with former detainesg who have keen relessed from CLA. custody . People Saavlisr with Mohamomed's affegatizng
about his intermgation, and interrogations of oty high-valne deminess, desceibe the socounls s remarkabiy
congsient.

Soon slter Mohamened”s serast, sourzes say, his Amesican captos wid Mm, “We'se ot soing 1o kill vor. But we're
going o ke you i the very boiak ol vour desy fnd back.” bis was fiesr ke s sooret TS -wn prison in

2o
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Adghsnistan, Acoording 1o 3 Homen Fights Wiich seport welzased twe yows sgo, thery was 5 C.LA ~affiliated bisck
site in Afghanistan by 2002 an vnddrasound peison nesr Kabal Dnternational Alrpest. Disdnctive for its sbesiute lack of
bighi, it was seferred to by detainees as Uw Dask Prison, Ansther detention facility wes repotediy s former brigk
fassiry, just north of Sabul, knews s the Sal: Pit. The jattes becsme infamous for the 2082 death of 1 deraines,
reporvedly from hypothermia, siler prisan officials siripped him nehed and chained him to the ooy of his concrete ceil,
in Sreesing wmperaRecs.

- I ail lkelthond, Mobimmed was wansportsd froor Pakisan 0 one of the Afghan sites by & tears of bisck-maskesi
commundos atisched 30 the CLAs parsmititary Special Activities Division. Accordisg © a repovt sdopted in funs by
ihe Pactiameniary Asssably of (e Covnall of Busaps, thisd "Sesret Vstontions and Hiegal Toansfers of Deminees,”
detainees were “kn to their cells by svong geople whe wive Biack ourfie, masks that covered thele whole faces, and
dark visors over their eyes.” {Some persnnnel reportadly wors Wack clothes wsde fomn spaeially woven synthatic
fbrin thet couldn's be ripped or toona} A former momber of 8 C.LA, transport toes b descuibed e “takoow” of
prisoaees as z carefully choreographed tweaty-minate routine, during which  suspect was hog-tied, swipped nalnd,
phentographed, hooded, sedared with acel suppositorize, placed in dlapers, end tenzported by plage o 4 senrex lovation,

A person involved {a the Tnuncl of Burops [aquiry, referming 10 oavity searches und the froguest wxe of
suppositories during ihe takeont of detainess, likened the restment to “sodomy.” He sald, “Is was ased 1w shaclutely
atrip the detaines of any denity, it breaks dowa someene’s venss of imnpenctrabilite. The ttenosatiog bresme a
process not fust of gedting formation bet of uiterly subontinating the detawee theough humiaton ™ The femer CLA,
officer confinmed that the ageacy fraguently plestographed the posoners naked, “hoousse /s demoralizing.” The
person inveived i i Conncll of Busope inguiry saud that photos were slse pur? of the QLA s qralityecontonl peocess,
"Treey were passed back to cass officess for mvisw,

A secret guvernment documeant, dated December 10, 2003, datniling “SERE Intenngation Standard Opurating
Proceduns, ™ nurtines the sdvantages of stripping detainees. “in addition fo degrradation of the detaines, sisipping cin be
used o demonsteats the onwdpotence of the caplor or o debifituns the defainee.” The docwment advizses Inerrogatons to
“iaar clething rom depainses by fondy polliag downwerd apainst buticnzd buttons and sesms, Tewsing motions shall
b dowasand 10 presuss polling the detafuce off balanee. The memo alse sdvocsies the “Shouldes Siap,” “Stomach
Siap,” "Hooding,” “Manhandling,” *Wailing," and a variety of “Steess Positions,” including one called “Worship the
{‘m » .

In the peoosss of being auguried, SLA. derainees rueh a8 Mohammed wese soreened by medisal experts, who
chesked mhelr vitul signs, ©OK bleod semples, and macked » chark with a diagram of o hupan body, noting sears,
woundn, and ciber imporfsetions, As e person fnvolved fa the Qownell of Burops bugisiry put it, "R ke when you
hire 2 motor vebiicle, circling where fhe sorstehes are o the rearview mitror, Bach detrince was contnueally assessed,
physicaily and prychologicslly.” )

Acvarding 1o souioes, Mobsmned said thet, while s C LA, sastady, he was placnd i his own geli, whewe he
rewisined niked for severad days, He war guisstioned by an unuseal purher of female handlers, porhaps a5 an addinonal
hupiliation . He hes sileged that iz was stinched (o & dog leash, asd yuskesd in suek & wy that he way propeiiad.ine the
wails of hig coll. Scurpes say that ho als0 clakmed to have been sngpended from the ceiling by g armg, his toes bansly
paching the ground. The pressure on Bis wrisls svidomly hecame exceadingly prinful,

Famzi Easters, whe tesches st Yals Law School, said that a Yament clieat 55 hss, Sanad al-Kazioi, who ix now in
Cusnudnams, alieged that he had reoetved similar restinest in the Dark Prison, the facility sear Kabul. Xseind claimed
10 heve been suspended by Ris srms for long paricds, cansing s legs ©© swell painfiily, "I's s travmanic. he can
barely speai of it Kavsom sabel, “MHa brosks down in tears. Baslod abse clatmed that, whtle finaging, he wis beaten
wigh slecuric cables.

Accerding to sowrnes famniliar with imsrogaton wehnigies, the heaging positon ig designed, 1 pact, (o preven
detainises from being shie o sleap. The former O LA offiver, whe 8 knowladgiable about (e innogation pogtam,
gxpizined that “slecp deprivaton works. Your sisctrolye balancs changes. You lose all balance aad alility 1o think
rutionaily. Statf comes cut.” Sleep deprivation hes bean recogrived o5 an 2ifective form of coarcion sivee the Middls
Ageg, when i owas called formentam Szomaias: 1t wes 2lse secogmred for decades in the United Stases s an illegal
formn of toviars. An Amenicas Sar Azsoclstion rwepot, published in 3930, which wax ¢l in s ety LS. Supeeme Lourt
detston, said, “lr has been known st 500 @ jzact thar deprivinion of steap s the most affevive torure sad vertaln
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i produts any confesston Gesind.”

Under President Bush’s ew execotive order. LA, dataineas prost raceive the “besic necessities of i, including
adequate food and walw, shelter ftom the elerments, nocsssary ciothing, protaction o sxfremes of heat and cobd, aud
estzntisl madical care” Slesg, secondiug 1o the order, is not among the Sasic necrssifen,

In addidon tn heeping 2 prisoner awake, the shvple sct of remaining spright can over Hme cause significant pain.
MeCoy, e historizn, noted that "longtine stamding”™ waz & common K.G.B. infereagution technigue, In hiz 2006 Yook,
“A Quemtion of Torturs,” he writes that the Suvien found that muking 2 victin stand for sighteen o twenty-Tour houss
van povducs “excraising peln, 3o anldes double In sizs, skis becomes tense and inenzely gainful, dlisters sropt poting
Svstory AT, hoart 7ates o, Kidnews shut down, wnd delusions despes™

Mohammrad {5 sald to have deseribod being chalned naked to 3 med ring in bis cell wall for peolonged peniods ina
painful crouch. (Several other detainess who sy that tey wers confingd in the Dark Prizan have desoribed idantivat
weatment. He also clalmed that he waz kepd alfernately in suifocativg heat snd i g palafally cold room, whers e wae
doused with foe watzr. The practice, which cae cause Rypothesmiz, violates (he Genevs Conventions, and President
Bush's now eacoutive order srpoablv bags i

Rome detsiness held by the CLA clattasd thi their colls were hombarded with desfoniog sound sweaiy-fours
hoses § diy for weks, and sven monthz. Onz detaingss, Binyam Mohamed, whe & sow in Gusatiname, told his fawyes,
Clive Staffard Srdth, that speakers dblassd musie into ki cell while he vass handeatied. Detsinens reculied the souwad a3
vanging from ghoulish laugheer, “Wie the soundtoack fom a hevrer iie," o sar-splitting mp sichems. Staffard Simith
said that his ohient found the seychological tortane mors iotoleesbie than the physical shase st he said he had deen
proviowsty sufjecied w 6 Movocco, where, e raid, focal intelHgeane sgents had sliced M with 2 razoy Blade, “The
£2.0AL worked people day and wight for ronths.” Stafford St guoted Binyam Mohamed a5 ssving. “Plenty lost theie
mirdls. T coild hoar people knocking heir hrads agains the walls and doots, scresming thelr headz off

Frofessor Kasszm said his Yement oifens, Basind, had told hie shay duving bis incarcesstics in the Dark Frisen, he
strempted suicide tiree times, by rsmming M head Ints the wails, “He did it vt be lost consciousmess,” Kassem said,
*Than hey sitched him back wp S0 he did iragain. The next tme. he wolte up, Be was chained, sad they'd ghesn B
wanciiiizers. He ashed 10 g b the bathratwd, and then he did & agals.” This tast dme, Kadimi was given mare
srsngeiliizesy, saod chained in & more confiumng muumey.

The sase o HRMAMMRR sher detinne, tas reoeived wide attession. He is iy : shom
the O i 7003 and dispsrched to Afghanissn, buzed of sooncous inteliigence; fus was relessed in 2004,
oo reportesdly conceded the misiaks 10 e Gormae chancelior % sonsidored one of the more

credible zonress oo the Mackesite program, bockuse Garmany has canfiuned thatfe has no conptstions w0 wrodsm. He
Gy 2dso deseribed ipmnates bashing their beads ageinst the walls. Much of his aceount appasred oa e fron: page of the
Tineez, Byt duting & 12 10 Avareices ks il b beoams toarfl as he recailed the plight of 2 Tawranian in g
seighbonng cetl The man seomad "payehologioally at the end,™ e sald, “Loonld how it ranurding i haad apndnst
the wail in despair, I iried to calm hiss down. L asked the doctoe, ‘Will you take care of this humsn being™ ” But the
gocter, whom doscribend s American, selused to help. wlsn suid thar e was told thetp Bag “leched
the Tanzanian in 4 saitcuse for long periceds of tamews foul-atsatling ssitcass that mude Km mmifWﬁm 0t
wittesy puck abuge.)
frscribed Ris privon in Afghanistan an a flthe hole, with walls sodbbled on in Poshion snd Arabic, He was

given no bed, only a coarse Blanket on the floor. At nighs, it wWas too coid fu stesp. He safd, “The waier was puidd. If
i 700k & sip, you could tasie it for honrs. You could smeli 5 foul smel! from it toue matres away.” The Selt it be
aid, “was managed and run by the Awserieans. It was ot o seeret, They inroduced themselves ss Amerians.™ He
added, When anviking cams wp, they said thay couldn™ muke s desigion. They snd, ‘We will have to pass s on @
Wishiagen." ™ The intecrogation room ot the Sak PR, he subl, wag vverzeer by o hatfdogen Bnglishospraldes masked

a, sebte shoved him and shenied an b, saving, V0w ik g country whire teon's no sile of fw. Yoo migh be
betied here™ -

Acsording © two former LA, officers, an intsrogetor of Mohammed told theam tha the Paddstani was Kept In s
seit over which a sizn way placed: “The Proud Mucrdsres of 3,000 Americans.” (Anniher soame el this apseryphull
QOnez of these former officnrs defonds the O LA s progmm by noting that “fere wes shutniely nothing done 1o KLEML
that wasn 't dome 1o the mierecgatons temeslves"—a eference 1 SERE-Hke tonining, Yo the Fed Cross st

YA
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miphiasizes that it was the simullaneous use of sevesal techniguoy for extanded perdods that made the treaunen
“pepecisily sbusive.” Ronator Carl Lavin, the chairman of the Seaste Avmed Services Comumitten, who has been a
propineat ovitie of the Admdnsstration’s embeace of barsh Intersagation sechoigues, said thas, partizutady with sensory
deguivation, “there’s 3 point whers i trtars. Yo cen pat soweons i @ eafiigersior and 108 torture, Bvarvthing fs s
maiter of degras.”

ne day, Mohamesad was spparsntly wanslered io 2 spectaliy desigaated prizon for kighovalue detainges in

Poland. Such masslers wers so saoretive, acoording o the repoit by the Councli of Buonps, that the CLA. fled
dummy flight plans, indiceting thet the plases were heading elsewhare. Uanvs Polish aiv space was entered, the Pokish
avigion authority would seoreiy shspherd the fhaht, Baving oe public doenmeniatiog, The Counct of Burope tegar
notes that the Polish authorisies would file a cap-way Sight plan oot of B¢ country, wreating & false paper il (The
Polish govarument has stropgly deaind thet amy back sites were sstablished in the countey)

No mure shan & dozen high-value detainess wers hakl af the Poligh black site, snd none have been mluased ‘u\w
soveamment custody; accordingly, no Hrst-hand sccouss of condittons there have emergsd, By, accordoy 1 well-
informed souroeg, {Ewas @ far more bigh-tech facility than the prisons in Afghanistan. The cells bad hydrautic doors
ek wir-enwditioning. Multinle camarsg fo suck coll provided vides swrveilianee of dwe dotainees, In some ways, the
clesumsiances were hotter; the detwimzes were given hattled water. Without confioning fhe sxistence of any blsch sitss.
Rohoet Gragiar, the Sormaer CLA, soustenenereism chied, said, “Ehe apenny’ ¢ techndaies bectine loss ngguessive &s
they lenmmed the art of intarrogation,” which, he added, "is ag ot”

Mohsmuned was kept in 2 prolonged state of sonsory daprivation, dating whish overy potnt of roferencs wag erased,
Five Comnzil on Boropa's repowt deseribey a four-month solating regime s typiead, The grisoners had no oxprsars i
pazered Light, maiking it iupassible for them to ol i it was night or day. Thoy interacred only with masked, silent
guarda. {4 dominee heid ot what was most 1ikedy an Sastenn Buropean dlack site, Mobanued al-Asad, fld me :!iaet
white noise wi fdiped In Sonstuntly, sithough duting eleetrieal sutages he conld bear people crying s Accordiag w
somsoe farnilinr with the Red Crosn report, Khalid Sheikh Motemend claimed that be was shackled and %up naked,
sxeept for a palr of geggles sud sananlTs. {(Fome prisoners wers kept nakesd Tor a5 Jong as forty days.} He bad ae idea
where he was, aithough, at one point, kx apparenty glimpsed Polish writlag on 2 wakey bstle.

Inthe C.LAS progosmy, meals wors delivered sporsdiontly, o ynavrs teat the prisoncrs cemized wposaily
disariented. The lood wug largely testelers, and bavsly enough w Hes on, Mohammed, whe wpor bis capiure id
Rawalpindt was phesographed lookiag fiabhy sad snkempl, wis now described 8s heing siir, Bxperts an the CLA.
program say tharthe adienizenng of food Is part of it peyehological awensl, Sumeimes povtions ware smalley tha
the day before, for no apgarent reason. It was sil pars of the condltioning,™ the person fnvelved va the Coimeil of
Buzape inguiry said. "' all cadibrated to develop depeadency.”

The inguiey seures said iar wuest of the Folagd deainess were waterbeacded, incheding Mobsmmed. Acconding o
thie soueens Eariliar with the Red Cross roport, Mohammad claimed (o have been watmboarded five tmes. Two former
T LA, officers whe are fiisndy with one of Mobatemed's intermpntors cafled this bravade, insivting fhal he was
suaterboarded oaly puee. Acturding 1o ane of the offfzers, Mohariesd noaded ool to be shown the drowning
spaipoment again befoms ks “broke.”

“Waterbnardiag works.” the former officer said, “Drowniog 5 & baseling fenr. So iv falling, People doveam phoutin
1t's human patare. Suffonation is 4 very soary thing, Wi you're waterbosrded, von're inverted, se i cxscerbues tha
fear. It's not painfal, bui 1t soases the shit out of you." {Fhe former officer was waseshonrdad himself in & Yaining
sotimse. ) Maoharumesd, ke clairsd, “@dn resint. He sang vight awsy, He sracked resd quick.” He said, “A lnvof thim
wang 1o Ik, Their epos sre mimaginable, X584, was just 4 Hitle doughboy. s nomldn’t stand tos 1o tos and Hght it
ont.

The former offiosr said that the CULAL Kept & docior stamding by dudng intersogationy. Hs insisted thie fhe methud
was safe and effective, but saxd thar it could cause lasting psychic damage o the interrogatars, During interrogations.
the formes 2pency official said, officess worked in fesms, walching sach ocher behind tvo-way mirroes, Bven wish this
@rovy suppest, the Tend said, Mobwmmed’s intesrogator “has hoveible nighemares ™ He waat on, “When vou erose aver
that {ine of dackpess, it's hard @0 come back, You lose vour soul. You oan di vour Best o featily & butit's wall outside
the poray You can't o o that dark o place withoat it changing you.” He said of his frind, “He's & good guy. it mally
hawnss him, You ane tnflicring zomething reslly evil and dboribli an somevody.”
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Among he fow CLA. officials who knew the details of the detegtins stemozaticn peagrars, e was 31605
debate sbout whess 1o deaw 1he Bne in torns of weatwent Gl Ws fromey chief of stdf, ssid, “leall
comes down 1 inctividust moral baromsters.” Watexbearding, in partioviar, troubied many officiels, from hath anxsl
and a lagad perspective. Jath 2002, whis Busth Administeation lewvers assevisd thut wateshosrding was £ geepsisaible
interspgarion techaigus for “ensmy combatants” it was classified a2 n form of torters, a0 freated a5 & seriouy criming
offenss, Auneroan saldisss were cowmbrantialied Tor watmboarding cnptives as recently as the Vietmam %

A CLA. souree siid that Mohammed was subjected o waterboanding only after imerogators determined that he
was hiding informative Bom thera, Bt Mohamemad has sppacently jaid thal, even aller he started copesating, he wis
waterboardesd. Feotnoses to the 31 Comminsion regot indicate that by April 17, 2003 —a montl and o half afiss he
was capiured-——Mohammead had slhready started providing sebitantia! information on Al Qeeds. Monethelass, according
to the person imveived in the Counci] of Burops inguiry, he wos Xept in isolation for yoars. Dhoring his time,
Mobhammed sepplicd inteligonce on the bistory of the Seprember 1 ith plot, s on ths strdtire and opesations of AL
Qaeda. He also described plots 3 in 2 prelimingry phase of develnpreat. such s 1 gian 10 band tacgets on Amernica’s
Vet Coast.

Ultimately, howsver, Mohamenes? clalmed responsibifity for so many crimss that b tesimony becarns Lo seam
inherently dubdous. I sddition o onnfossing o the Poset murder, he said thut be bad haehed pluss to ansseinate
Pregideny Clinton, President Caster, and Pope Joho Paul 1L Broce Ricdel, who was s TLA. analynt for tweniy-nine
wears, and who now works a2 the Brookings Institution, said, “T0's ditficuls to pive cxedonce 1o any particular sres of
this barge & chazge sheet that hie confessed to, considering s situation ke fonnd himself in. K0S M. bus no prospeet of
aver seeing freedom again, s e ondy pratificaion in 1ife is 1o powveay Nrneelf ag the Sumes Hond of Bhadism.”

B ¥ 200%, there weee growing calls within the CLA, o Gansier 10 wmiliury costody the Righ-vaive detsines vho

A2 had told interenpators what they knew, and to afford them sane kind of dus process, Bui Dopald Rumsfeid, then
e Defense Secreiary, who had beon heavily oriticized for the sbusive conditions st miltary prisons such 25 Abw
Ghwradh s Guant$name, refused o e on e ageacy’s deiness, s former wop O LA, officlal suid. "Romefidd’s
attitade was, Fou've got aveal probism.” Rumnlold, the official said, “wag the dbind meost powerful persen in the US,
govermment, bit he only looked out for the interests of his degariment—not the whole Adwsiniztraion” {4
spoikesposon for Rumafeld said ithat he had no comenent.}

Cia. offeials were stymied until the Supreme Court’s Harndan ruling, which pasupies the Sdminfstration w sead
what i said were fis lust high-value detnisees to Cubs, Robort Grandes, like many penpie in the T, was relisved,
“There has 1o be some ssnse of due process,™ he sald. “We can't just sake peeple disappens Selll, be added, “The
rost impartant sourss of intelligence v Rud sfrey 911 came from the interrogations of high-value deluiness.” And he
said thar Mobhammed wag “the most valuable of the tgh vaine dessineiss, dociuge he had oporstionat kecwiedge,” He
went on, Y cen respect pesple whe opposs sggressive intzoogations, but they showld admit that their principles may be
putting Aewican fves i nsk”

Yot Philip Zeolikow, the excontive dirscior of the %1 ! Commission and later the State Depurtment’s fop covnsellor.

wmder BAEg s nol convinced that eliciing information from dewinees instifies “physical rment.” After keaving the
FOVECRITENRT 1580 vorr, b zove & speech in Housten, In which he said, "The question would rot be, Did you got
information shat proved nseful? Tustesd 1t woudd be, Did vou get fnfonmaton that could bave hovon wsefully gassd only
from these methends T He concluded, “by own visw is that the cool, esredully comsldered, mumbodics], profonged, and
repeated subjsotion of captives to physion] 1uesent, and 12 sccompanying psycholopieal terver, 3§ mmeral”

Withuut o Iransparency, the value of the CLA s inerogeton aad dotention propram s imponsibie 1o sualuate.
Setting aside the moral, silteal, and Jugal bwes, even sopparters, sueh ax Joha Bropmen, scknowledge tat muck of the
information e cospcion nrodoees B uncelisble, A he putit, “All these methods prodaced wsefnl wformarion, hut
there wis alse 3 1ot that was dogas” When prsssed, one formne wop apenoy nfificied cslimated that “rinety pes tantof
dhie informatica was unmdiahle ” Cubles cxrrying Mobanumed's intesrogation iranseripts dack © Washingion repostedly
wees prefased with the warning hat "the detaione has breg knvwn 1o withbold tnformation or deliberuiely miglead”
Mohananed, Hie vizeully il e wip A Qaede prizoners held by the C.LA. has elsimed thas, winle under cosrcian, he
tied w please Hix saptors,

i theory, # military commission sould o out whieh pasts of Mohaguned s confossion are wue and which zee fen,
snd ohisin @ canvieron, Colonel Monds D, Drvis, e chef provseuttie 5 he Gifice of Miliuey Cominissions, sad thin
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