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The Supreme Qourt of Ghin

OFFICE OF THE CLERK
65 SOUTH FRONT STREET, COLUMBUS, OH 43215-3431
CHIEF JUSTICE ) R y ) , CLERK OF THE COURT
MAUREEN O’CONNOR C \Q‘TK‘ '(’0 ~Soant 4o § (k. F-”i(‘ \ R K.65 (&9) SANDRA H. GROSKO
JusTICES Yoo (dorke) S Vo pmreated vy Gsiygr /\.q_[
SHARON L. KENNEDY ng sqa o Yook , Bl w e Livked Wi " TELEPHONE 614.387.9530
JuoITH L. FRENCH ) R ; . , \ . FACSIMILE 614.387.9539
PATRICK F. FISCHER LA Cale \/\,S:‘O_ / dotkel ~ nal +ﬂ‘:§"" , www.supremecourt.ohio.gov
R. PATRICK DEWINE —"
MICHAEL P. DONNELLY
MELODY J. STEWART o —
D ber 30, 2020 QQUAUQB
ecembper oL,
= V\.Bf?)\ ~0 g\_F-\ R
James M. Cline #418-660 Pel uery

Madison Correctional Institution

P.0. Box 740 1/ j&[;)f 3

London, OH 43140 w

Re:  Supreme Court of Ohio Case No. 2020-1433 ,
James M. Cline v. Ohio Department of Rehabilitation. Annette Chambers-Smith,
Director, and Correction and Madison Correctional Institution e
RN
Q\e 2>

£

Dear Mr. Cline: AN

We are unable to file the enclosed response to respondent's motion to dismiss because the
certificate of service states that service will be made by the clerk’s office. Pursuant to Rule
3.11(B)(1)(a), the party filing a document must serve a copy of the document on all parties to the
case. You may correct your document and resubmit it to the clerk’s office for review. Please note a
response to the respondent’s motion to dismiss filed on December 22, 2020 is due by January 4,

2021, _ . ‘
/ ‘% T\ M Word L R o XW_;W c‘?-T'»L‘E\? s
Please ‘see the Rules of Practice of the Supré‘\ﬁ?\éouﬁs&l O'hic;\fgr allditional information.

s S e

Sincerely, C\Qrk _ . >
Clerk’s Office ! S QnSiac A\ (\q.lrQB % e, ¢
\P\&\ o~ Yoo N J
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(D) Family members with prior felony criminal convictions may apply for visiting privileges. A family member or

applicant who is under the supervision of the aduit parole authority must have written permission from their
parole or probation officer and approval from the warden in order to visit.

(E) An inmate may request that a certain person be placed on, or deleted from, his or her approved visiting list.
The request must be in writing, addressed to the warden or designee, and contain the visitor's name, address and
relation to the inmate, and reason for the request. The decision on the request and the reasons for any denial
thereof, shall be communicated to the inmate in writing.

(F) Inmates may request that an individual be granted a special visit . The visit may be granted by the warden or
designee. The request must be in writing, addressed to the warden or designee, and contain the desired visitor's
name, address, relation to the inmate, and reason that a special visit is being requested. The decision on the
request, and the reasons for any denial thereof, shall be communicated to the inmate in writing.

(G) Tentatively approved visitors shall be interviewed prior to their first visit with the inmate by a person
designated by the warden or designee for the purpose of verifying identification. During this interview, the visitor
shall be apprised of institutional regulations, particularly state law concerning the introduction of unlawful
contraband into a correctional institution. Only after completing this interview may a person be placed on an
inmate's approved visiting list.

(H) Approved visitors may be excluded from visiting when they act in violation of established visiting rules, and/or
there is a reason to believe that their presence would pose a security risk, or be disruptive to the institution or to
the inmate's adjustment. Such exclusions may range from denial of visiting for that day, termination of a current
visit, suspension of visiting privileges for a specified period of time or an indefinite period of time. Any denial or
termination of a visit must be approved by the warden or designee. Only the warden can suspend further visits.
In these cases the warden shall provide written notice to the inmate and the suspended visitor. Suspended
visitors shall be afforded the opportunity to present their views concerning such suspension. Suspended visitors
may be required to reapply to the warden for a reinstatement of the visiting privileges.

(I) Each institution has different physical facilities and programs. Therefore, the warden at each institution shall
have broad discretion in regulating the following: the number of visitors allowed to visit an inmate at any one
time; the frequency, duration and priority of visits; the visiting hours. Guidelines for these factors will be
established by the warden and may vary to accommodate interests of institutional security and orderly
operations. Consideration shall be given to the distance visitors are required to travel in order to visit an inmate.
Persons required to travel great distances may make arrangements in advance by letter or telephone with the
warden or designee for extended or consecutive visits. Such arrangements shall not be unreasonably denied.

(J) Hospitalized inmates shall be allowed to receive approved visitors consistent with security requirements and
with the consent of the medical authorities and the warden's approval.

(K) Clergy may be added to an inmate's approved visitor list as a clergy-of-record. All clergy must complete the
application process including providing documentation of professional certification.

(L) A community organization volunteer that has partnered with the department to assist the offender in
transitioning into the community may be added to an inmate's approved visitor list as a reentry mentor.

(M) Visiting may be restricted or suspended for the entire inmate population or particular segments of the inmate
population due to overriding security concerns as determined and authorized by the warden. No such restriction
or suspension of visiting may extend beyond twenty-four hours without authorization of the director or designee.

(N) Rules pertaining to visiting shall be posted in the visiting room and made readily available for general
distribution to visitors and inmates.

Five Year Review (FYR) Dates: 7/3/2019 and 01/24/2024
Promulgated Under: 111.15
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Statutory Authority: 5120.01 J J ?
Rule Amplifies: 5120.36

Prior Effective Dates: 04/05/1976, 10/30/1978, 08/18/1979, 07/20/1981, 10/11/1982, 05/15/2004, 04/01/2009

5120-9-16 News media visits.

(A) It is the policy of the department of rehabilitation and correction to permit visits by representatives of the
news media to correctional institutions, when approved by the managing officer of the particular institution or his
designee.

(B) The managing officer or his designee may place reasonable restrictions on the number of reporters allowed in
the institution at any one time and on the duration of their visits.

(C) Arrangements for the use of photographic, recording or broadcast equipment or for interviews must be made
in advance.

(1) Pictures or recorded interviews of specific inmates may be taken only after securing clearance from the
managing officer or his designee and only after the inmate to be photographed has expressed his approval by
signing the inmate consent form.

(2) The managing officer or his designee may place reasonable restrictions on the frequency, length, and starting
time of personal interviews. The institution will visually monitor such interviews to assure the reporters' safety.

(D) If an institution is placed under a state of emergency, representatives of the news media will be allowed
access only to those areas that are designated by the managing officer or his designee. During the existence of a
state of emergency, the director or his designee shall inform the news media of the situation within the institution
as releasable information becomes available.

Five Year Review (FYR) Dates: 7/3/2019 and 01/24/2024

Promulgated Under: 111.15

Statutory Authority: 5120.01

Rule Amplifies: 5120.36

Prior Effective Dates: 01/20/1973, 10/11/1982, 07/18/1983, 04/01/2009

5120-9-17 Incoming_mail.

(A) Mail in the form of first class letters or electronic mail addressed to an inmate shall not be withheld except as
provided in this rule. There shall be no limitation on the number of first class letters that an inmate may receive
nor the number of persons with whom an inmate may correspond.

(B) Inspection of incoming mail:

(1) All mail, including electronic mail, other than legal mail, shall be opened and may be read or copied in the
institution mail office and inspected for the presence of contraband, unauthorized forms of funds, and other
threats to the security and safety of the institution. The written portion of the mail shall then be promptly
delivered to the inmate, unless withheld in accordance with paragraph (G) of this rule. QlQM\l %\m}\{w Y

(2) "Legal mail" is mail addressed to an inmate clearly bearing the return address of an attorney-at-law, a public
service law office, a law school legal clinic, court of law, or the correctional institution inspection committee. It
may be opened and inspected for contraband only in the presence of the inmate-addressee. "Legal mail" does not
include postcards from a court of law that indicates fees and/or fines owed by the inmate-addressee.

(3) Electronic mail is offered to inmates as an additional means of communication. Electronic mail received is not
suitable for confidential legal communications or legal mail. Inmates shall be instructed not to use electronic mail
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for confidential legal communications. -"Legal mail" shall be restricted to the traditional mail format. Electronic
mail cannot be accepted while an inmate is in special management housing.

:;”,;‘ (C) The managing officer or his designee shall determine the disposition of contraband pursuant to rule 5120-9-
N 55 of the Administrative Code. The contraband may be returned to the sender, confiscated as evidence, held for
\.\\3 the benefit of the inmate-addressee, or otherwise disposed of in a manner consistent with the law.

(D) Ali funds mailed to inmates shall be processed in accordance with rule 5120-5-02 of the Administrative Code.

(E) A letter or electronic message that is incorrectly addressed may be returned to the sender after a reasonable
effort to ascertain the identity of the addressee has failed.

(F) Telegrams and electronic mail may be reviewed prior to delivery.

(G) Mail, including electronic mail, that presents a threat to the security and safety of the institution, its staff or
inmates, may be withheld from the inmate-addressee. No material or correspondence will be considered to
present such a threat solely on the basis of its appeal to a particular ethnic, political, racial or religious group. To
constitute such a threat, the correspondence must meet at least one of the following criteria:

(1) The correspondence incites, aids, or abets criminal activity or violations of departmental rules, such as, but
not limited to, rioting, extortion, illegal drug use or conveyance of contraband.

(2) The correspondence incites, aids, or abets physical violence against others, such as, but not limited to,
instructions in making, using, or converting weapons.

(3) The correspondence incites, aids, or abets escapes, such as, but not limited to, instructions on picking locks or
digging tunnels.

(4) The correspondence is in code or cipher.
(H) Procedures for withholding correspondence are as follows:

(1) The initial decision to withhold the correspondence will be made by the officer charged with inspecting it, with
the concurrence of the mail room supervisor.

< ;*(2) The inmate-addressee and the author of the correspondence will be notified, in writing, that the
correspondence was withheld. The notification will:

(a) Identify the inmate-addressee by name and number.

(b) Identify the author by name and address.

(c) Include a description of the correspondence by date or otherwise.

(d) Include a brief statement of the reason the correspondence is being withheld.

(e) Inform the author of the procedure for appeal, including the time for appeal.

(f) Identify the person to whom the decision to withhold the correspondence is to be appealed.

) MV (lawe) he e af MR

K -*(3) The notification will be sent to the author and the inmate-addressee within seven calendar days of the
decision to withhold, unless the managing officer determines that the notification will interfere with the conduct of
a pending investigation.

L

A (4) Decisions to withhold mail, including electronic mail, may be appealed in writing by the author to the
managing officer or his designee within fifteen calendar days of the date of the mailing of the notification. The
appeal should explain why the correspondence does not present a threat to the security and safety of the
institution, its staff or inmates.
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% (5) The written appeal and the correspondence will be considered by the managing officer or designee who shall
determine whether the correspondence will be withheld or delivered to the inmate.

>( (6) Any correspondence withheld from an inmate-addressee will be retained during the pendency of the appeal or
for the time in which an appeal may be filed.

(7) If it is determined on appeal that the correspondence does not present a threat to the safety and security of
the institution, its staff or inmates, the correspondence will be immediately delivered to the inmate-addressee.

(8) If it is determined on appeal that the correspondence presents a threat to the safety and security of the
institution, its staff or inmates, or, if no appeal is taken, the mail may be returned to the author, held as evidence
for criminal prosecution or a disciplinary proceeding, or destroyed.

> (I) Mail, including printed electronic mail, in the possession of an inmate may, when approved by the managing
officer or his designee, be seized, read, and copied where a reasonable belief exists that it may contain evidence
of a violation of federal or state law or departmental rules. If a staff member reasonably believes there is a
present risk of destruction of such mail, it may be seized and forwarded to the managing officer or his designee
for review. '

/
\

(J) Advertising mail, commonly known as "junk mail" and advertising in the form of electronic mail, commonly
known as "spam", which include, but are not necessarily limited to promotional offers, drawings, sweepstakes,
lotteries and other promotional campaigns, which proposes a commercial transaction and which taken as a whole,

is not a personal communication uniquely composed for a specific individual, may be withheld from the

: addressee. Junk mail may be returned to the sender if return postage is guaranteed, or it may be destroyed at
{ the institution if not. No notice or other process need be provided to the addressee or the addresser in such
circumstances, any other provision in this or any other rule of the Administrative Code notwithstanding. The only
exception to this paragraph shall be for catalogues for mail-order purchases, as approved by the office of prisons,
provided that the contents of the catalogue are subject to the screening criteria for printed materials in rule 5120-

[ 9-19 of the Administrative Code. 4 j
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Five Year Review (FYR) Dates: 7/3/2019 and 01/24/2024

Promulgated Under: 111.15

Statutory Authority: 5120.01

Rule Amplifies: 5120.05, 5120.36

Prior Effective Dates: 01/20/1973, 01/13/1979, 01/04/1988, 04/21/1989, 01/08/1991, 11/20/1995, 05/15/2004,
07/15/2011, 05/23/2014

5120-9-18 Outgoing mail.

(A) There shall be no limitation on the number of letters that an inmate may send, nor shall there be any
restrictions as to persons with whom an inmate may correspond, except as provided in this rule. y
T»Q,é 2o g\ poikedf LA MM Zn ((ShRmpl Imlobd(ad ~ AR .s;-«g,leo)
,*(B) Postage and embossed envelopes shall be available for sale in the institution commissary. Inmates may send
one letter each month at state expense. Ow 3/2y T ose st Jetr~ o Send do iamek He gon,
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(C) Legal mail is mail addressed to an attorney at-law, a public service law office, a law school legal clinic, a court
of law, or the correctional institution inspection committee. Such mail must be clearly addressed reflecting one of
the above addressees and be marked "legal mail" by the inmate. T OF layel wme \en al\ ok,
\ \ct’\l. o™ ?Q"\ s [,\“l \'.J\f\,'»muij Coov™ \r S:‘t\_)ﬁt‘,
(D) Electronic mail is offered to inmates as an additional means of communication. This form of communication is
not suitable for confidential legal communications or legal mail. Inmates shall be instructed not to use electronic
mail for confidential legal communications. "Legal mail" shall be restricted to the traditional mail format.
Electronic mail cannot be accessed while an inmate is in special management housing.
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-)Q (E) Inmates shall seal their own first class letters, except in instances where there is to be an enclosure of money
or documents held by the institution.

(F) All outgoing mail, including electronic mail, shall be clearly identified by the sender's name, institution number
and return address. Any outgoing mail not so identified may be opened and read for the purpose of identifying
the sender. All outgoing letters from inmates shall be stamped on the front or back of the envelope with a stamp
identifying:

(1) That the letter is inmate correspondence; and

(2) the sending institution's name and address.

(G) Inmates are prohibited from sending any letter or electronic mail:

(1) That is threatening,

(2) That incites, aids or abets or constitutes criminal activity or violations of departmental rules,
(3) That is, or contains evidence of criminal activity or violations of departmental rules,

(4) That is in code or cipher,

(5) That would present a threat to the safety and security of the institution, its staff or inmates,

(6) To any person who the inmate has been advised has notified the managing officer that he or she is being
harassed by the inmate and does not want to receive correspondence from the inmate,

(7) To any person, firm, association, or other entity for the purpose of soliciting funds or property without the
prior approval of the managing officer . This provision does not apply to lawful requests made by an inmate for
funds from an individual approved to send money to the inmate.

(8) That contains funds being sent to any person not on the inmate's approved visiting list.

-\-K (H) Any violation of the preceding procedures and prohibitions by the inmate shall be considered a violation of the
inmate rules of conduct and may result in disciplinary action. Sanctions for such violations may include a
restriction of the inmate's mail privileges for a specific period of time. Any mail restriction imposed must be only
the minimum required to prevent future abuses of the mail privilege. ©0 RN fouXxintly s\ § - impoi
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3k (I) Except as provided in paragraph (E) of this rule, outgoing non-legal inmate letters may only be opened, read,
copied, or withheld, and electronic mail may only be withheld when the managing officer or designee has a
reasonable belief that the inmate's correspondence meets one of the criteria listed in paragraph (G) of this rule.
In such cases the following procedures shall be followed: T md) 5o \\\&&\' AV al\l AL Y,

(1) The managing officer or designee shall make a request in writing to the director or designee stating the name
and number of the inmate, the reasons for believing that the mail meets the criteria listed in paragraph (G) of this
rule, and the time period for which permission to open, read, copy or withhold the inmate's mail is sought.

(2) The director or designee shall review the request. The director or designee may order further investigation
before granting or denying such request. If approved, the director or designee shall document such approval, the
name and number of the inmate and the time period for which such approval is granted. Approval of the director
or designee to open, read, copy or withhold such mail shall extend only to the managing officer or designee.

(3) The managing officer or designee shall then record on a log the following information for any outgoing non-
legal mail that is approved to be opened: the sender's name and number, the dates of approval to open, read,
copy or withhold, the name of the managing officer's designee, if applicable, the addressee, the date the mail is
opened and reviewed, and any action taken as a result of the review.

(4) If, after reviewing such mail the managing officer or designee determines that it does not meet any of the
criteria listed in paragraph (G) of this rule, the mail shall be promptly forwarded to the addressee. If the
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correspondence is determined to meet one of the criteria listed in paragraph (G) of this rule, it may be copied
and/or read and forwarded to the addressee or retained as evidence pursuant to an investigation and/or
subsequent criminal or administrative proceeding, or returned to the inmate, as deemed appropriate by the
managing officer or designee.

,;*(5) In any case where the correspondence is determined to meet the criteria in paragraph (G) of this rule, and it
would not hinder any ongoing investigation, the inmate shall receive written notice of the withholding of mail and
or an appropriately issued conduct report. The notice or conduct report shall identify the correspondence by
addressee, date or other description, and include an explanation as to why it is being withheld and/or a conduct
report being issued. O A D~ \'—S«‘

4 (3) Outgoing legal inmate mail may only be opened if there is a reasonable belief that the mail contains
contraband. In such cases the following procedures shall be followed: Tnamale Mulzaga w<) Mol nox Yo
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(1) Request in writing, as soon as practicable, to the director or designee approval to open said legal mail. The
request shall include the name and number of the sender, the addressee's name and address as it appears on the
envelope, and the reasons for believing the envelope contains contraband.

(2) The director or designee shall review the request and as soon as practicable, approve or disapprove the
request. Such approval or disapproval shall be documented in writing and reflect the name of the director or
designee approving or disapproving the request.

(3) If the request is denied, the mail shall be promptly delivered to the mail room and processed as outgoing mail
without further delay. If the request is approved, the managing officer or designee shall immediately open the
envelope in the presence of the sender. The contents may be inspected only to the extent necessary to determine
if it contains contraband.

>4 (4) If contraband is found, it shall be handled in accordance with ruIeElZO-Q-SS‘of the Administrative Code. Any
non-contraband contents shall immediately be returned to the inmate who shall be given the opportunity to reseal
such contents in another stamped envelope provided by the managing officer or designee, to be taken to the

mailroom to be processed as outgoing legal mail without further delay. “'\'Lo«)\ RV 103 Ml 4\1«—, A2
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(5) The opening and inspecting of any outgoing legal mail shall be documented on an outgoing legal mail

inspector log. The managing officer or his designee shall record the name of the person inspecting the mail, the

date of the inspection, the addressee, the sender's name and number, a description of any contraband found, the

disposition of the contraband, and the date any non-contraband contents were mailed.

Five Year Review (FYR) Dates: 7/3/2019 and 01/24/2024

Promulgated Under: 111.15

Statutory Authority: 5120.01

Rule Amplifies: 5120.05, 5120.36

Prior Effective Dates: 01/12/1974, 03/24/1980, 01/04/1988, 04/01/1989, 04/25/1989 (Emer), 07/17/1989,
11/20/1995, 05/15/2004, 04/01/2009, 07/15/2011, 09/17/2012, 05/23/2014

5120-9-19 Printed materials.
(A) As used in this rule:,

% (1) "Printed materials" means any publication, document or record including, but not limited to, the following:

Newspapers, magazines, pamphlets, books, photographs, and drawings . Printed materials may be new or used.
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(a) For purposes of this rule, the term "printed materials" does not include either personal letters; or

(b) Advertising mail as described in paragraph (J) of rule 5120-9-17 of the Administrative Code.
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(2) "Operations support center publications screening committee (PSC)" means a group consisting of at least four
reviewers, with at least one of the reviewers being from each of the following offices:

(a) The office of prisons,

(b) The office of the chief inspector

(c) The division of legal services, and

(d) The Ohio central school system

(B) An inmate may receive a reasonable number of printed materials subject to the following limitations:
(1) All printed materials are subject to security inspection and review.

(2) Printed materials may be received in reasonable quantities; but only, directly from a publisher or distributor.
Inmates may receive printed materials from other sources (e.g., family, friends, etc.) only with the prior approval
of the managing officer or designee. yreand S M2 it

~

(3) An inmate may not receive or possess videotapes, compact discs, computer discs, or material in any other
form or medium not otherwise authorized by this rule without prior approval from the managing officer or
designee.

(4) Each institution may establish and post regulations setting a maximum quantity of printed material which an
inmate may possess.

(5) No printed material shall be excluded solely on the basis of its appeal to a particular race, color, religion, sex,
sexual orientation, military status, national origin, disability, age or ancestry audience.

M (6) If any part of a publication or other printed material is determined to be excludable under this rule, then the
entire publication or other printed material shall be excluded. Each edition or issue of a periodical must be
examined. No general ban of periodicals shall be authorized. A & |

X (C) Printed material is excludable if it is deemed to be detrimental to, or to pose a threat to the rehabilitation of
4_i_g__n3_a_§gs; the security of the institution; or, the good order or discipline of the institution. Examples of such
‘material include, but are not limited to printed material: Givea ez 4 A Mo W k= b o sy
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(1) Which facilitates, encourages, incites, promotes, or instructs in, criminal activity such as rioting or illegal drug
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(2) %Vhich depicts, encourages, incites, or describes activities which may lead to, the use of physical violence

against others. i~ ©08&C 53l ledoe\ gnew v i )ess 3‘“"‘\‘\’\, prTo XP’”‘V o Ww\
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(3) Which depicts, describes the procedures for, or instructs in the making, using, or concealing of weapons.
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(4) Which depicts, encourages, or describes methods of, escape, such as instruction in picking locks or digging

tunnels.

(5) Which appears to be written in cipher or code, or that instructs in the use of cipher or code.

(6) Which is sexually explicit material that by its nature or content poses a threat to the rehabilitation of inmates,
the security, good order, or discipline of the institution, or facilitates, or encourages criminal activity. Sexually
explicit material includes material which: woith ey et o b wed a) K Covtall 4«1,‘{33 ,

(a) Depicts genitalia in a state of arousal, such as male erection, or exposure of the clitoris; or,

(b) Depicts sexual activity including, but not limited to: fellatio, cunnilingus, masturbation, ejaculation, anal or
vaginal sexual intercourse or penetration, or manual stimulation of genitalia; or,

(c) Depicts or graphically describes sexual activity involving children; or,



Py 33
(d) Depicts or graphically describes sexual activity involving sadism, sadomasochism, bondage, or bestiality, or
excretory functions; o, ODAL Qwaploqess Sedidky Yoo touhaely ek 14 mede) iale Sobmisiicn
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(e) Depicts or graphically describes sexual activity which involves an unwilling participant or in which a participant

is the subject of coercion; or,

(f) As used herein, "graphically describe" means to describe a subject in a lurid manner focusing attention of such
subject as the primary topic of the printed material.

(D) All printed material is subject to the following screening procedure:
(1) Initially, printed material shall be screened in the institution mail office.

(2) The mail office supervisor shall forward to the managing officer, or the managing officer's designee, any
printed material which is reasonably believed to be excludable under the provisions of this rule.

(3) As soon as practicable, the managing officer, or the managing officer's designee, shall review the forwarded
printed material and shall decide whether the printed material may be permitted into the institution or should be
excluded under the provisions of this rule.

(4) If the managing officer or the managing officer's designee, determines that the material may be permitted

into the institution, then the material shall be promptly forwarded to the inmate.
N Lov
¢ (5) If the managing officer, or the managing officer's designee, determines that the material should be excluded
from the institution, this decision shall be promptly forwarded to the inmate in writing. D<A wo N Fed —
{YM Siml4 30’\’“@**’ '\,\‘ OU\
v (6) The written decision shall provide a brief explanation of the reasons for excluding the printed material. The
explanation shall be sufficient to inform the inmate of the basis for the decision.

»* (7) The written decision shall also advise the inmate that he/she can either make an appropriate disposition of the
printed material in accordance with paragraph (M) of this rule or request review by the PSC.

Ny (8) The managing officer or designee shall maintain a record of such decisions for at least three years.
— et AWy Lk o tameadry bo vl
-; (E) The inmate may request that the PSC review the managing officer's decision. The inmate shall make this

" request in writing and shall state any specific objections he/she has to the managing officer's decision. .
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(1) The inmate shall forward this request to the managing officer or the managing officer's designee, within
fifteen days after receiving the managing officer's decision.

(2) Failure to timely request review of the managing officer's decision shall constitute acceptance of that decision
and the printed material shall be disposed of in accordance with paragraph (M) of this rule.

(F) If the inmate timely requests review by the PSC, the managing officer or designee shall forward the printed
material, together with the notice and written decision concerning it, and any written objections submitted by the
inmate, to the PSC.

(G) The PSC shall consider the institution's reasons for excluding the material, the inmate's objections, and the
criteria and standards set forth in this rule in conducting its review of the material. Printed materials can only be
excluded if at least three members of the PSC agree that exclusion is appropriate. The PSC shall complete its
review within a reasonable time and shall determine whether the material should be excluded or permitted and
shall state the basis for that decision.

(H) If the PSC, determines that the printed material should be permitted, then that decision and its basis, shall be
forwarded in writing to the managing officer or designee of the challenging institution, and the reviewed printed
materials shall be promptly forwarded to the inmate requesting the review, through the managing officer or the
managing officer's designee.
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B, (I) If the PSC, determines that the printed material should be excluded, that decision and the reasons therefore,
shall be forwarded in writing to the managing officer or designee of the challenging institution along with the
reviewed printed material. The managing officer or managing officer's designee shall notify the inmate requesting
the review in writing of the decision and the basis.

() & Py hert A dealvoadg ~ Ben geal ASS by 1S asleop O

(K) The director or the director's designee, the regional directors, the managing officer or the managing officer's
designee may initiate a review by the PSC of any printed material for a determination whether the material
should be excluded consistent with the provisions and procedures of this rule.

(L) Disqualfication of a publisher or distributor: DRC may prohibit all printed materials from a specific publisher or
distributor if the printed materials or associated packaging is repeatedly found to contain contraband or if any
single printed materials package is found to contain signficant contraband.

(M) Printed material which is excluded pursuant to this rule may be disposed of in any of the following manners:

(1) Upon the inmate's written request, the property may be destroyed or forwarded to an approved visitor at the
inmate's expense. — AN §5aL L Pholt Cus\t.w') YA AnaX

(2) The property may be returned to the sender .
(3) The property may be held as evidence.

(4) The property may be disposed of in accordance with ruld 5120-9-55 f the Administrative Code.
L Ao~ | SN Qb Q\r\k«‘ ~ u( (UNN) \fbévy

Effective: 2/7/2020

Five Year Review (FYR) Dates: 1/24/2024

Promulgated Under: 111.15

Statutory Authority: 111.15

Rule Amplifies: 5120.01, 5120.425, 5120.426, 5120.427, 5120.428

Prior Effective Dates: 12/31/1976, 01/08/1991, 01/14/1993, 02/01/1999, 05/23/2014, 10/19/2019

5120-9-20 Visits by attorneys and inmate access to legal services.

(A) Attorney visits

(1) Attorneys of record may visit inmates during regular visiting hours. Where there is no evidence of an attorney
of record or when an attorney other than the attorney of record requests visiting privileges, the attorney must
provide a copy of a written statement, redacting any confidential or privileged information, from the inmate or a
member of the inmate's family requesting his legal services. An attorney wishing to visit may be required to
furnish proof that he is licensed to practice law.

(2) When an attorney requests to visit with his clients on weekends or after regular visiting hours, at least one-
day, advanced notice to the managing officer shall be made by such attorney. In the event an attorney is present
at an institution and desires additional time (beyond regular visiting hours) to visit with his client(s), the attorney
shall request such additional time from the managing officer. Such request shall be made within a reasonable time
prior to the expiration of regular visiting hours. Such requests shall be liberally granted when the attorney can
show sufficient reason why such visits are necessary.

(3) Law students, legal interns or legal investigators must be under the direct supervision of an attorney who
shall be responsible for the activities of such person. Before admission to the institution is granted, that person
must produce a written statement containing all of the following information:

(a) Name of the student, intern or investigator.



pPs 35

(b) Name of the law school or program, if applicable.
(c) Name and address of the supervising attorney.
(d) Name of the inmate-client to be interviewed.

(4) Visits by attorneys, law students, legal interns, and legal investigators may be partially curtailed or totally
banned during the existence of a critical incident as determined by the managing officer. However, the managing
officer may, if security permits, authorize visits by attorneys during a critical incident in the following situations:

(a) A persona! interview of the inmate is absolutely neceésary because of a rapidly approaching court date for
which a continuance cannot be obtained.

(b) Legal aid is necessitated by the conditions which caused the critical incident.

(5) Visits by attorneys will take place in a room designated for that purpose, subject to being visually monitored,
but conversations shall not be monitored.

(6) An attorney of record may be permitted to visit up to three inmate-clients at one time, unless it is the opinion
of the managing officer that such visit would be inappropriate due to an existing situation at the institution. In
such event, the attorney shall be so notified and other arrangements made.

(7) Where an attorney requests to visit with a large number of inmates (e.g., cell-block or dormitory) who he
does not explicitly represent, and who he does not name individually, the attorney shall be requested to submit in
writing the names of those persons he wishes to meet. If the attorney is unable to produce the names of such
inmates, he shall be given a reasonable amount of time to gather such information. Subsequent to the receipt of
such names, a staff member shall contact each inmate so named and inform him of the presence of the attorney
and of the attorney's request to visit with him. The inmate shall be asked if he desires to meet with the attorney.
If the inmate declines, the inmate shall be asked to sign a statement to that effect and it shall be witnessed by a
staff member. Under no circumstances shall an inmate be harassed, intimidated or in any manner influenced with
regard to such a request. Any document so executed shall be immediately forwarded to the managing officer who
shall forthwith have it placed in the inmate's file. The attorney shall also be shown this document upon request.

B) Inmate access to legal services . : l
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> (1) It is the policy of the department of rehabilitation and correction to permit inmates reasonable access to legal

materials and a reasonable opportunity to prepare legal documents. < vak Aroz- \twwey Qoo Srogpeat g
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¥ (2) Inmates in restrictive housing, limited privilege housing or protective control shall be afforded the same
access to legal materials as those in general population, except that they may not go to the law library. In the
event an inmate is not permitted access to the law library premises, legal materials shall be provided to the
inmate on a reasonable basis. Such inmates may have such assistance from other inmates as is authorized by the
managing officer.

X (3) Each institution shall establish a schedule of library hours when legal materials can be used. Where possible,
evening and weekend hours shall be provided.

~ (4) An inmate shall be permitted to purchase law books unless there is a compelling reasoh why he should not be

able to do so. AN ol PRL peisond Ak CResSA o Alswed 1 D g Knowtedgy  oF -
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(5) Inmates shall be permitted to assist each other in the preparation of legal documents. However, it shall be a
violation of institutional rules for an inmate to charge a fee of any kind for such services.

5@(6) Inmates shall be permitted reasonable access to typewriters or may@:n inmate-clerk for the
typing preparation of legal documents. < NRUW

4 (7) Inmates shall be permitted to contact attorneys to secure legal representation. The payment of attorney fees
is a matter between attorney and client. Inmates who want to make confidential attorney-client telephone calls

should make such requests to the managing officer or designee. A™  Placiag T et Sak. S/ v\ Sy

\S: Q{V&ss&\ \-t; ot .(\,b\ .



ps 3¢

k]S h wQ  Vveve]
ONEEE NN
1) v W

QU g-L\ N T S p,} u

€92-2921-€ ' LEYP-E YOV
(86/8) 250¥ OHA

d31137 3344 31VINI

CRIEL wo eV
oh{ 78 <4

A A4S I

1> 9w

QA= TR WY W TR



ps 3¢

aklth wQ Vv
aohl Asg 2
NS NN

AR RAL

gL oo sw

€92Y-2921-€ ‘LEVY-E VOV
(86/8) 250F OHA

H31137 3344 31VINI

QhI gL wQ VRRVe)
oh( 78 4

A A4S W
1> 9w

SR WY W RS



Y537



DAVE YOST

May 3, 2021

James M. Cline, #A418-660
Madison Correctional Institution
1851 State Route 56

London, Ohio 43140

Re:

OHIO ATTORNEY GENERAL

State ex rel. James M. Cline v. ODRC, et al.

Ohio Supreme Court, Case No. 2021-0429

Dear Mr. Cline,

3L

Constitutional Offices Section
Office: 614-466-2872
Fax: 614-728-7592

6\&.‘ S Siy Q

Attached for your records is a copy of Respondent And Interested Party’s Motion To Dismiss
Relator’s Petition For Alternative Writ filed electronically.

Very respectfully yours,

o Om yam@/wm der

Ann Yackshaw
Assistant Attorney General

/der
Enclosure

30 E. Broad Street, 16" Floor, Columbus, Ohio 43215

www.OhioAttorneyGeneral.gov



In The Supreme Court of Ohio

State ex rel. JAMES M. CLINE,
Relator, : Case No. 2021-0429

V. : Original Action on Mandamus

OHIO DEPARTMENT OF REHABILITATION
AND CORRECTIONS, et al.

Respondents.

RESPONDENT AND INTERESTED PARTY’S MOTION TO DISMISS
RELATOR’S PETITION FOR ALTERNATIVE WRIT

DAVE YOST (0056290)
Ohio Attorney General

JAMES M. CLINE, #A418-660 ANN YACKSHAW (0090623)

Madison Correctional Institution Senior Assistant Attorney General

1851 State Route 56 Constitutional Offices Section

London, Ohio 43140 30 East Broad Street, 16th Floor
Columbus, Ohio 43215
Tel: 614-466-2872 | Fax: 614-728-7592
Ann.Yackshaw@OhioAGO.gov

Counsel for Respondent Mike DeWine

D. CHADD MCKITRICK (0073750)

Senior Assistant Attorney General

Criminal Justice Section, Corrections Litigation Unit
30 E. Broad Street, 23rd Floor Columbus, Ohio 43215
Tel: 614-644-7661 | Fax: 866-359-3383

Daniel. McKitrick@OhioAGO.gov

Counsel for Respondents
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In The Supreme Court of Ohio

State ex rel. JAMES M. CLINE, :
Relator, : Case No. 2021-0429
v. : Original Action on Mandamus

OHIO DEPARTMENT OF REHABILITATION
AND CORRECTIONS, et al.

Respondents.

RESPONDENT AND INTERESTED PARTY’S MOTION TO DISMISS
RELATOR’S PETITION FOR ALTERNATIVE WRIT

NOW COME the Respondent, Madison Correctional Institution, and Interested Party, State
of Ohio, on behalf of Ohio Department of Correction and Rehabilitation, Ohio Adult Parole
Authority, and Governor Mike DeWine, who are additionally named respondents to this original
action, by and through counsel, and hereby respectfully move the Court to dismiss Relator’s
Petition in its entirety pursuant to Civ.R. 12(B)(1) and (B)(6).

The grounds for this motion are more fully described in a memorandum in support of this
motion that is attached hereto.

Respectfully submitted,

DAVE YOST (0056290)
Ohio Attorney General

/s/ Ann Yackshaw

ANN YACKSHAW (0090623)

Senior Assistant Attorney General
Constitutional Offices Section

30 East Broad Street, 16th Floor
Columbus, Ohio 43215

Tel: 614-466-2872 | Fax: 614-728-7592
Ann.Yackshaw@OhioAGO.gov

Counsel for Respondent Mike DeWine




/s/ D. Chadd McKittrick

CHADD MCKITRICK (0073750)

Senior Assistant Attorney General
Criminal Justice Section, Corrections Unit
30 E. Broad Street, 23™ Floor

Columbus, Ohio 43215

Tel: 614-644-7661 | Fax: 866-359-3383
Daniel. McKitrick@OhioAGO.gov

Counsel for Respondent, Madison Correctional
Institution and Interested Party, State of Ohio on
behalf of Ohio Department of Correction and
Rehabilitation and Ohio Adult Parole Authority



MEMORANDUM IN SUPPORT
L INTRODUCTION AND BACKGROUND

Relator James Cline, Inmate #418-660 (“Relator”), is an inmate currently being housed at
the Madison Correctional Institution, and he filed a pro se Complaint for an Alternative Writ with
this Court seeking relief in response to his claims against the named respondents, Ohio Department
of Correction and Rehabilitation, Ohio Adult Parole Authority, Madison Correctional Institution,
and Governor Mike DeWine (“Respondents™). (Petition at p. 1). In essence, Relator seeks this
Court to issue a writ compelling the Respondents to issue a decision regarding an application he
submitted to the Parole Board within the Ohio Adult Parole Authority (‘OAPA”).

Relator states in his petition he submitted an application for clemency to the OAPA on
June 8, 2020. (Petition at p. 2). According to Relator, this is his second application for clemency.
(Id). Relator states he has not received a decision from either the Parole Board within OAPA or
Governor Mike DeWine. (/d. at 2). Relator petitions the Court to compel a response from the
Parole Board within OAPA and Governor Mike DeWine, in addition to a “Large meat lovers Pizza
Hut pizza” and “320z Pepsi” as compensation for their delay in issuing a decision on Relator’s
application for clemency.

Relator admits in his petition that he failed to submit all the required materials with his
clemency application. Specifically, Relator notes that he “could not afford to provide copies of
nearly 200 pages of my sentence entry and indictments.” (Id. at 2). Because Relator submitted a
deficient application, the Parole Board rejected his application for clemency. See Ex. A Parole
Board Letter.! The Parole Board notified Relator of the petition’s deficiencies and invited him to

resubmit an application with the proper supporting documents.

' A motion to dismiss for mootness “may be proved by extrinsic evidence outside the record.”
Walker v. Russo, 8th Dist. Cuyahoga No. 89769, 2007-Ohio-2912, 4. Because the Parole Board’s
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Relator’s petition should be dismissed on the basis that (i) this Court lacks subject-matter
Jurisdiction over Relator’s petition and (ii) Relator failed to state a claim upon which relief may
be granted.

IL. LAW AND ARGUMENT
A. Legal Standards

This Court has routinely held that dismissal of a writ petition is required when ““it appears
beyond doubt, after presuming the truth of all material factual allegations and making all
reasonable inferences in favor of the relators, that they are not entitled to the requested
extraordinary relief in mandamus.”” State ex rel. Satow v. Gausse-Milliken, 98 Ohio St.3d 479,
2003-Ohio-2074, 786 N.E.2d 1289, 11 (quoting State ex rel. Rasul-Bey v. Onunwor, 94 Ohio
St.3d, 119, 120, 2002-Ohio-567, 760 N.E.2d 421). This standard is similar to the standard for Rule
12(B)(6) motions to dismiss for a failure to state a claim upon which relief may be granted. Under
S. Ct. Pract. R. 12.01(A)(2)(b), parties to original actions, including actions for writs of mandamus
and procedendo, may use the Ohio Rules of Civil Procedure to supplement this Court’s Rules of
Practice unless they are clearly inapplicable or conflict with the Court’s Rules of Practice.

A Rule 12(B)(6) motion to dismiss for failure to state a claim upon which a court may grant
relief challenges the sufficiency of the complaint itself. Volbers-Klarich v. Middletown Mgmit., Inc.,
125 Ohio St.3d 494, 2010-Ohio-2057, 929 N.E.2d 434, |11 (citing Assn. for the Defense of the
Washington Local Sch. Dist. v. Kiger, 42 Ohio St.3d 116, 117, 537 N.E.2d 1292 (1989)). In
considering a Rule 12(B)(6) motion to dismiss, one must accept the factual allegations stated within
the complaint and other items properly incorporated therein as true, and the petitioner must be afforded

all possible inferences. Id. at 912 (citations omitted). The movant may not rely upon allegations or

rejection of Relator’s clemency petition renders his petition moot, the Court may consider this
extrinsic evidence here.



evidence outside the complaint, or else the motion must be treated as a summary judgment motion.
Volbers-Klarich, 2010-Ohio-2057 at §11 (citing Ohio Civ. R. Pro. 12(B); State ex rel. Natalina Food
Co. v. Ohio Civ. Rights Comm., 55 Ohio St.3d 98, 99, 562 N.E.2d 1383 (1990)).

A motion to dismiss for mootness, however, “may be proved by extrinsic evidence outside
the record.” Walker v. Russo, $th Dist. Cuyahoga No. 89769, 2007-Ohio-2912, 4. A court loses
subject matter jurisdiction over a case under Civ.R. 12(B)(1) when the case becomes moot. Id. An
issue is moot when “it is or has become fictitious, colorable, hypothetical, academic, or dead.”
Tonti v. Hayes, 6th Dist. Lucas No. L-05-1202, 2006-Ohio-2229, 28 (quotation and citation
omitted). “The distinguishing characteristic” of a moot issue is that it involves “no actual genuine,
live controversy, the decision of which can definitely affect existing legal relations.” /d. (quotation
and citation omitted).

B. Because Relator Submitted A Deficient Clemency Petition, Relator Is Not
Entitled To The Requested Relief.

Even after construing the facts stated within Relator’s petition in his favor, it is beyond
doubt Relator can prove no set of facts entitling him to relief. “This Court has consistently held
that in order for a writ of mandamus to issue the relator must demonstrate ‘(1) that he has clear
legal right to the relief prayed for, (2) that respondents are under a clear legal duty to perform the
acts, and (3) that relator has no plain and adequate remedy in the ordinary course of the law.””
State ex rel. Berger v. McMonagle, 6 Ohio St.3d 28, 29, 451 N.E.2d 225 (1983) (quoting State ex
rel. Harris v. Rhodes, 54 Ohio St.2d 41, 42, 374 N.E.2d 641 (1978)). A relator seeking such
extraordinary relief bears the burden of proving the entitlement “by clear and convincing
evidence.” State ex rel. Doner v. Zody, 130 Ohio St.3d 446, 2011-Ohio-6117, 958 N.E.2d 1235,
91955-57 (citing State ex rel. Pressley v. Indus. Comm., 11 Ohio St.2d 141, 161, 228 N.E.2d 631

(1967), and State ex rel. Henslee v. Newman, 30 Ohio St.2d 324, 325, 285 N.E.2d 54 (1972)).
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In this action, Relator clearly has no right to the relief prayed for. Additionally,
Respondents have no clear legal duty to perform the act demanded by Relator. Finally, Relator
has a clear and adequate remedy in the ordinary course of law. Because Relator failed to
demonstrate all three elements necessary to prevail in an action for writ of mandamus by clear and
convincing evidence, this Court should deny the writ of mandamus and dismiss this action.

While Relator is unclear in whether he specifically seeks a writ of mandamus or a writ of
procedendo, Relator nevertheless fails to also satisfy the standard for obtaining a writ of
procedendo. There are two requirements for a writ of procedendo that a relator must demonstrate:
(1) a clear legal right for the judge to proceed in the underlying matter; and (2) the lack of an
adequate remedy in the ordinary course of the law. See State ex rel. Charvat v. Frye, 114 Ohio
St.3d 76, 2007-Ohio-2882, 868 N.E.2d 270, § 13; see also State ex rel. Weiss v. Hoover, 84 Ohio
St. 3d 530, 531-532, 705 N.E.2d 1227 (1999), citing State ex rel. Sherrills v. Cuyahoga Cty. Court
of Common Pleas, 72 Ohio St. 3d 461, 462, 650 N.E.2d 899, 900 (1995). However, such a writ is
not to be used “to control the exercise of judicial discretion.” Glass v. T erry, 8th Dist. Cuyahoga
No. 91704, 2008-Ohio-3347, q 3; see also State ex rel. Levin v. Sheffield Lake, 70 Ohio St. 3d 104,
106, 637 N.E.2d 319 (1994). Relator failed to demonstrate a clear legal right to proceed in his
clemency petition, and this Court should therefore deny any writ of procedendo.

C. Relator Failed To Demonstrate He Has The Right To Relief Prayed For.

Article III, Section 11 of the Ohio Constitution grants the Governor of Ohio the authority
to make decisions on clemency.

While the Ohio Constitution has given the Governor discretion to make decisions on
clemency, the General Assembly is permitted to enact legislation as to the manner of applying for
commutations and pardons, which it has done in Chapter 2967 of the Revised Code. The Court

has further recognized that both the General Assembly and the judicial branch may not interfere
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with the Governor’s exercise of the clemency power. State ex rel. Maurer v. Sheward, 71 Ohio
St.3d 513, 518, 644 N.E.2d 369 (1994) (citing State v. Morris, 55 Ohio St.2d 101, 111,378 N.E.2d
708 (1978) and State ex rel. Whiteman v. Chase, 5 Ohio St. 528, 535 (1856).

R.C. 2967.03 grants the OAPA sole discretion to consider applications and requests for
pardons and commutations. See, Swiss v. Ohio Pardon & Parole Comm., 117 Ohio App. 141, 191
N.E.2d 186 (10th Dist. 1963) (“allegations of the petition relate to matters involving discretion,
exercise of which is vested exclusively in the commission.”). R.C. 2967.07 further mandates that
written applications for pardons and commutations must be submitted to the OAPA, who shall
then conduct a full investigation into the propriety of granting a pardon or commutation:

All applications for pardon, commutation of sentence, or reprieve shall be made in

writing to the adult parole authority. Upon the filing of such application, or when

directed by the governor in any case, a thorough investigation into the propriety of
granting a pardon, commutation, or reprieve shall be made by the authority, which

shall report in writing to the governor a brief statement of the facts in the case,

together with the recommendation of the authority for or against the granting ofa

pardon, commutation, or reprieve, the grounds therefor and the records or minutes
relating to the case.

R.C. 5120.01 grants the Director of the Department of Rehabilitation and Correction the
ability to promulgate rules and regulations for the ODRC and OAPA. These rules are set forth in
the Ohio Administrative Code. Under O.A.C. 5120:1-1-15, the OAPA has delegated that all
applications for pardons and commutations shall be made in writing to the parole board within the
OAPA. In turn, the OAPA further created specific rules regarding the process to consider
applications for pardons and commutations. See, O.A.C. 5120:1-1-15. The OAPA has posted the
application on its website, along with application instructions. See Clemency, Ohio Department
of Rehabilitation and Correction, https://www.drc.ohio.gov/clemency (last visited Apr. 30, 2021).

A copy of the application instructions available on the website is attached hereto as Exhibit B.



The only administrative rule regarding timing within O.A.C. 5120:1-1-15 concerns the
amount of time in which the OAPA must notify the prosecuting attorney, the judge from the county
in which the applicant was indicted, the victim, and the law enforcement agency from the
underlying criminal matter before holding a hearing to consider pardon or commutation of a
sentence. O.A.C. 5120:1-1-15. The administrative rules impose no limit on the time to consider
an application.

Here, Relator failed to satisfy the requirements in applying for clemency in that he failed
to attach proper documentation of his indictment and sentencing from his underlying criminal
matter. See Ex. B at § 7 (requiring applicant to include indictment or bill of information and
judgment entry of conviction and sentence). Relator admits as much in his complaint. He states
that he filled out the forms required in the ODRC guidelines, but he also admits that he “could not
afford to provide copies of nearly 200 pages of my sentence entry and indictments.” Compl. at p.
2. Accordingly, Relator did not submit a compliant application for clemency, and he has no right
to demand that the OAPA process his admittedly deficient application.2

Because Relator failed to submit the required supporting documentation, the Parole Board
rejected his clemency petition and notified Relator of same. See Ex. A. Simply put, the Parole
Board’s rejection of Relator’s clemency petition renders this case moot. There is “no actual

genuine, live controversy, the decision of which can definitely affect existing legal relations,”

2 To the extent Relator may be challenging the requirement to submit proper supporting
documentation, he has no right to relief from the ODRC guidelines on clemency applications.
Because guidelines are not constitutional provisions or statutes and have not been adopted as rules,
they are not subject to mandamus relief or declaratory interpretation. Chafin v. Ohio Adult Parole
Auth., 10th Dist. Franklin No. 13AP-646, 2014-Ohio-1192, 9 16; Curtis v. Ohio Adult Parole
Auth., 10th Dist. Franklin No. 04AP-1214, 2006-Ohio-15, 427 (The OAPA’s use of internal
guidelines do not alter the discretionary nature of issuing a decision; “guidelines place ‘no
substantive limits on official discretion’” (citations omitted)).
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because the Parole Board has already rejected Relator’s incomplete clemency petition. Tonti v.
Hayes, 6th Dist. Lucas No. L-05-1202, 2006-Ohio-2229, 9 2.

But even if the Court disregards the Parole Board’s letter, Relator can point to no authority
mandating that a clemency decision be issued within any particular timeframe. ODRC policy does
not provide a specific limitation of time in which the Parole Board must issue a decision or referral
to the Governor on an application for clemency. In no manner is the Governor limited in the time
wherein he must issue a decision on clemency. Under Article III, Section 11 of the Ohio
Constitution, the Governor has absolute discretion over how long he or she may take to issue a
decision on an application for clemency. State ex rel. Maurer, 71 Ohio St.3d at 518. Nor does the
Revised Code or the Ohio Administrative Code designate a specific time period within which the
Parole Board must issue a decision on an application for pardon or commutation. Instead, the
authority granted to the OAPA by the General Assembly under R.C. 2967.03 is purely
discretionary. State ex rel. Blake v. Shoemaker, 4 Ohio St.3d 42, 446 N.E.2d 169 (1983); State ex
rel. Thompson v. Clark, 7 Ohio App.3d 191, 192, 455 N.E.2d 6 (10th Dist. 1982) (citing Wagner
v. Gilligan, 609 F.2d 866, 867 (6th Cir. 1979)).

Because there is no required duty for the OAPA or the Governor to issue a decision on an
application for clemency within a specific time-frame, mandamus and procedendo will not lie
where the complaint involves a matter of discretion. An inmate does not have a protected liberty
interest or inherent right to clemency. State ex rel. Kirkland, 10th Dist. Franklin No. 05AP-1292,
2006-Ohio-6218, §18. The discretionary nature of the OAPA or Governor’s decision on an
application for clemency further does not deprive a protected liberty interest of an inmate. Id. See
also, State ex rel. Carpenter v. Mausser, 10 Dist. Franklin No. 12AP-426, 2013-Ohio-1518

(holding authority designated to OAPA under R.C. 2967.03, such as the decision to grant or deny
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parole, is discretionary, and the decision of the OAPA does not deprive an inmate of a protected
liberty interest); State ex rel. Kirkland, 2006-Ohio-6218 at 19 (“The decision whether and when
to grant parole lies within the absolute discretion of OAPA” under R.C. 2967.03); Curtis, 2006-
Ohio-15 at 127 (an inmate is not deprived of a protected liberty interest as determination of parole
lies within the absolute discretion of the OAPA (citations omitted)).

Because Relator has no right to command a decision on his clemency petition within a
specific timeframe, because Relator admits that he failed to submit a complete petition, and
because the Parole Board has already rejected his incomplete petition, Relator simply failed to
demonstrate through clear and convincing evidence that he has a clear legal right to which he is
entitled.

D. None Of The Defendants Have a Clear Legal Duty To Act In This Matter As
This Matter Is Moot.

Relator’s application for clemency did not include the required documentation regarding
his underlying indictment and sentencing. Accordingly, no Respondent has a clear legal duty to
process a deficient application. And indeed, the Parole Board has already rejected Relator’s
deficient clemency petition and invited him to resubmit. At this point, no Respondent owes any
legal duty to Relator.

Moreover, Relator is incorrect in requesting the Court to compel relief from Defendants
ODRC and Marion Correctional Institution. As previously stated, only the OAPA and Governor
have authority to consider applications for clemency. Article III, § 11 of the Ohio Constitution;
R.C. 2967.03. In whole, Relator failed to establish through clear and convincing evidence any

defendant has a clear legal duty to act at this time.
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E. Relator Has A Clear And Adequate Remedy At Law.

Relator has a clear and adequate remedy at law, as he can simply apply for clemency again,
this time attaching documentation of his indictment and sentencing as required under application
guidelines as determined by the ODRC. R.C.2967.07; O.A.C. 5120:1-1-15. Provided Relator has
properly applied for clemency, attaching the required documentation, the OAPA will then issue a
decision or refer the application to the Governor to issue a decision. Either way, the OAPA and
Governor have sole discretion in determining whether Relator should be granted clemency, as
there is no clear legal right to the same.

III. CONCLUSION

Due to the foregoing, Respondent Madison Correctional Institution, and Interested Party,
State of Ohio, on behalf of Ohio Department of Correction and Rehabilitation, Ohio Adult Parole
Authority, and Governor Mike DeWine, who are additionally named respondents to this original
action, respectfully request this Court to dismiss Relator’s Complaint against them with prejudice.

Respectfully submitted,

DAVE YOST (0056290)
Ohio Attorney General

/s/ Ann Yackshaw

ANN YACKSHAW (0090623)

Senior Assistant Attorney General
Constitutional Offices Section

30 East Broad Street, 16th Floor
Columbus, Ohio 43215

Tel: 614-466-2872 | Fax: 614-728-7592
Ann.Yackshaw@OhioAGO.gov

Counsel for Respondent Mike DeWine
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/s/ D. Chadd McKitrick

CHADD MCKITRICK (0073750)

Senior Assistant Attorney General
Criminal Justice Section, Corrections Unit
30 E. Broad Street, 23rd Floor

Columbus, Ohio 43215

Tel: 614-644-7661 | Fax: 866-359-3383
Daniel. McKitrick@OhioAGO.gov

Counsel for Respondent, Madison Correctional
Institution and Interested Party, State of Ohio on
behalf of Ohio Department of Correction and
Rehabilitation and Ohio Adult Parole Authority

CERTIFICATE OF SERVICE
I hereby certify that a true and accurate copy of the foregoing was electronically filed on May
3, 2021, and was sent by regular, first-class mail to:

James M. Cline, #A418-660
‘Madison Correctional Institution
1851 State Route 56

London, Ohio 43140

/s/ Ann Yackshaw
ANN YACKSHAW (0090623)
Senior Assistant Attorney General
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Department of ‘
Rehabilitation & Correction o Ly

Mike DeWine, Governor
Annette Chambers-Smith, Director
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June 25, 2020

James M Cline (A418-660)
Madison Correctional Institution

Dear Mr. Cline,

We received your clemency request on June 12, 2020. Please note that we cannot accept your application for
Executive Clemency due to the following:

The Parole Board WILL ONLY accept an application completed on the DRC form.,
Application must be filled out (front and back) and must be legible.

You must provide a copy of a valid Power of Attorney document if filing on behalf of another.

The application must be an original.

OO O0oO00g

You need to complete the clemency form as instructed.

X

You need to include the journal entry and sentencing information for the offense(s) for which you are
requesting clemency. Please include official copy of sentencing entry for Champaign County case #00CR163.

You need to include the indictment/bill of information (felony cases) or copy of your ticket/complaint (for
misdemeanor cases) Please include official copies of indictment(s) for Champaign County case #00CR163.

O X

The cases for which you are applying for clemency must be for State of Ohio offenses not Federal. The
Parole Board does not process application(s) pertaining to offense(s) committed outside the jurisdiction of
the State of Ohio.

OTHER: You may reach out to the Clerk of Courts of the convicting county to obtain the requested documents.
If these documents are no longer available, please get a letter from the Clerk of Courts stating that and return
all paperwork back to the Parole Board.

X

Sincerely,

Ohio Parole Board
Clemency Desk
Revised: December 2012

%

4545 Fisher Road, Suite D ired States®
Columbus, Ohio 43228 Census BE}UNT.ED
www.drc.ohio.gov 2020 |V Ohio

It's easy, safe and important.
Census.Ohio.Gov

Exhibit A, p | 1
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Department of
Rehabilitation & Correction

Mike DeWine, Governor
Annette Chambers-Smith, Director

Ohio
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4545 Fisher Road, Suite D

Columbus, Ohio 43228 Census ‘E/cnUNTED
www.drc.ohio.gov 2020 VIOhio
It’s easy, safe and important.

Census.Ohio.Gov
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OHIO PAROLE BOARD

APPLICATION FOR EXECUTIVE CLEMENCY

INSTRUCTION AND GUIDELINES

The following includes information on the clemency application process.

STEP 1: REQUESTING AN APPLICATION

Applications for Executive Clemency may be obtained through the Department of Rehabilitation
and Correction internet site at https://www.drc.ohio.gov/clemency. Written requests for
applications should be sent to the Ohio Parole Board, Clemency Section, 4545 Fisher Road Suite
D, Columbus, Ohio 43228. Please include an address to where the application can be mailed.
Email requests for applications should be sent to drc.clemency@odrc.state.oh.us.

STEP 2: FILING THE APPLICATION

All clemency applications must be submitted in writing to the Ohio Parole Board. Only those
forms obtained from the Ohio Parole Board Clemency Section or its website will be accepted.

A. Applications downloaded from other internet sites or obtained from other agencies
will not be accepted and will be returned.

B. Applications must be typed or printed legibly in black or blue ink. Utilization of an
attorney in the clemency process is optional.

C. The applicant, the applicant’s attorney or the applicant’s POA (Power of Attorney)
must submit ONE (1) copy of the application with original signatures, along with ONE (1)
copy of all attachments, to the Ohio Parole Board, Clemency Section, 4545 Fisher Road
SuiteD, Columbus, Ohio 43228.

D. Attachments to the application will not be returned. Please only submit copies, not
originals, of requested documents. Retain a copy of the application and supporting
documents for your records.

E. Please contact the Ohio Parole Board-Clemency Section- with any change of address
or telephone number.

F. The application, along with all attachments will be provided to the sentencing court
and/or prosecuting attorney’s office in the county of conviction, if requested by those
parties. Any letters of support will not be released. Information that is not public record
will be redacted from these documents prior to release.

STEP3: GUIDELINES FOR COMPLETING THE APPLICATION

Sections 1 through 4: Fill in all applicable identifying information. If applicable, provide maiden name
or previous married names in section 1.

If paroled or released to post release control (PRC) or granted probation/community control, the
applicant must provide a certificate of release or a journal entry granting probation/community
control. If released from supervision, the applicant must provide the final release certificate or
journal entry terminating probation/community control. These documents can be obtained from

Exhibit B, p | 1
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Section 9: Social History

Please provide all applicable information, including current and past marital and partner status, children,
associations, residence information, education, military history, substance use history and treatment

Section 10: Please list the applicant’s current and prior employment information for the last five (5)
years. If incarcerated, please list the applicant’s employment information for the last five (5) years
prior to incarceration.

Section 11: Please describe, in the applicant’s own words, their crime or offense, including the reason
and current perception of the offense behavior. Attach additional sheets if needed to fully explain.

List the names of any additional persons involved in the offense.

Section 12: Please indicatc any participation in activities including volunteer work and other
community involvement. If incarcerated, please describe any programming or work assignments
that demonstrate assistance to other inmates or members of the public (e.g. tutor, community
services projects, etc.)

Section 13: Please check the box(es) which best describes the reason clemency is being requested. If
further explanation is necessary to address a specific hardship or need, the applicant may provide this
additional information in a separate attachment and include it with the application packet.

Section 14: (Attachments) Attach letters in support of the applicant or other relevant documents.
Attach all required court documents or parole documents. Attach copies of diplomas or certificates
that may document the information provided above.

Signatures: Applications for Executive Clemency must be signed by the applicant. Applications
prepared and submitted by the applicant’s legal representative must also be signed by the legal
representative. Other interested parties (e.g., parents, friends, etc.) cannot submit an application on
behalf of an applicant, unless a Power of Attorney (POA) document is provided with the
application.

Clemency Request for Information: Please sign and date the Clemency Request for Information form.
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the Adult Parole Authority, the County or Municipal Probation Department, or Clerk of Courts
Office and may require payment of a copying fee.

Section 5: Please check the box for the type of clemency being requested.
There are three (3) types of executive clemency:

A. PARDON: The forgiveness of guilt and punishment. A pardon can be full and complete or
contingent upon the applicant meeting certain prescribed conditions. Pardons do not erase or
seal a conviction; a pardon forgives guilt.

B. COMMUTATION: The reduction of a penalty to one less severe. The most common
commutation applications are requests for the reduction of the minimum sentence to
render the applicant parole eligible earlier, or the substitution of a lesser definite
sentence to cause an earlier release date.

C. REPRIEVE: Temporary postponement of the execution of any sentence.

Section 6: If the applicant has previously applied for clemency, please check yes in this section.

Include, if possible, the month and year that the application was denied by the Governor. Please
note that the Ohio Administrative Code 5120:1-1-15 dictates that if the parole board has received
an application for pardon, commutation or reprieve for a person for whom executive clemency
was denied within two years from the date the denial was issued by the governor, the parole board
shall review the application to determine whether it contains any significant new information that
was not and could not have been presented in the earlier application. If the application contains no
such new information, the parole board shall return the application to the applicant. The parole
Board shall inform the applicant of the date on which the applicant may reapply for consideration.

Section 7: Please provide the requested information concerning all arrests, including arrests outside of
Ohio or for federal crimes. The applicant must also specify the offense(s) for which clemency is requested
by checking the appropriate box. For a felony offense (in which clemency is sought) that resulted in a
felony or misdemeanor conviction, the applicant must provide copies of 1) the indictment or bill of
information and 2) the judgment entry of conviction and sentence. For a misdemeanor offense (in which
clemency is sought) that resulted in a conviction, the applicant must provide copies of 1) the complaint or
ticket and 2) the judgement entry of conviction and sentence. These documents can be obtained from the
clerk of courts of the sentencing county and may require the payment of a copying fee. These documents
cannot be provided by the institution record office as they are not the originators of the documents. If the
clerk of courts is unable to provide the applicant a copy of the above required documents, please request
the clerk provide a written explanation on letterhead as to why those documents are no longer available
for release. The applicant should include the letter with their application.

Section 8: Please provide all applicable information regarding identification, current supervision status
and any current charges pending or protection orders.
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NEWS

Ohio Supreme Court chief justice asks lawmakers to mvestlgate
state prison abuse claims

Randy Ludiow The Columbus Dispatch
Published 10:52 a.m. ET Mar. 19, 2021 I Updated 3:37 p.m. ET Mar. 19, 2021

Ohio Supreme Court Chief Justice Maureen O'Connor is asking a legislative committee to
investigate two inmates' allegations of abuse by corrections officers at the Madison Correctional

Institution.

In an unusual move, the court on Friday dismissed handwritten writs filed by the prisoners
against state officials, but a justice wrote that O'Connor had forwarded their complaints to the
joint House-Senate Correctional Institution Inspection Committee.

In actions filed against Department of Rehabilitation and Correction officials in November, the
pair of prisoners alleged physical and mental abuse, threats and harassment and the use of
racial slurs by corrections officers.

In a March 11 letter to committee chairman Sen. Nathan Manning, R-North Ridgeville,
O'Connor wrote that if the inmates' complaints are true, "there is a very serious problem in the
Department of Corrections.

"The level of maltreatment and violence meted out to the inmates is disturbing. I hesitate to
even send this referral for fear that the inmates will be exposing themselves to retaliation by
virtue of their contact with the Court," she wrote in asking the committee "take the appropriate
action."

Manning said the committee's staff has requested information from prison officials about the
inmates' allegations while conducting their own inquiry. "We will review it and do our due
diligence," he said.

The court could not move on the cases of the prisoners due to legal deficiencies, but it does not
mean their allegations "have fallen on deaf ears," Justice Michael Donnelly wrote in an opinion
accompanying one of the dismissals.

"I applaud Chief Justice O’Connor’s action of requesting that the CIIC investigate the
allegations raised in this matter," Donnelly wrote.

zmps:,v‘,/ww‘,v.dEspatch,ccm/story,/newsj202‘l_f’D'E;”lQ,/oh?o—supremeMsks-lawmakars»to-in\/?st;gafe—prison-abuse-claims/-’175362300‘./ 42721, 10:24 AM
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JoEllen Smith, spokeswoman for the state prisons agency, said the inrnates' allegations are
being taken seriously and are being reviewed. The agency will cooperate with any inquiry by the
Correctional Institution Inspection Committee, she said.

The inmates at the prison west of Columbus whose complaints of mistreatment have been
forwarded to state lawmakers are Jake W. Faulkner 111, 45, and James M. Cline, 53.

Faulkner is serving a near-seven-year sentence from Wood and Hancock counties for drug
trafficking and other charges.

Cline s serving a 58-year sentence from Champaign County for 40 counts of telephone
and internet harassment of women who spurned his interest, intimidation of victims, menacing

and conspiracy to aggravated arson.
riudlow@dispatch.com

@RandyLudlow

19/ohio-supreme...sks- Iawmakers—to—investigate-prison—abuse-claims/47636 23001/ 4/2/21, 10:24 AM

https://www.dispatchcom/story/newslzo21/03/
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