UNDCP MODEL DRUG COURT (TREATMENT AND REHABILITATION OF

OFFENDERS) BILL, [2000]

GUIDANCE AND COMMENTARY

Background

1.

The link between drug abuse and crime is well documented, as is the failure of the traditiona
crimind justice system to breek that link for asubstantial number of drug dependent offenders.
However, evauationsindicate that there are anumber of aternativesto forma crimind justice
system processing that can sgnificantly reduce the ongoing serious crimind behaviour of these
offenders through reducing their ongoing drug dependency. They typicdly target offenders
whose dependency contributesto seriouscrimina offences such asburglary, property offences,
or domestic violence, and, depending on the jurisdiction, drug dedling, who consent to

participate in the programme and are deemed suitable to do so.

Increasingly it isrecognised that with careful targeting of offenders, treetment and rehabilitation
schemes can address the offender” s underlying drug dependency problems, and thereby reduce
their related crimind activity. With the successful rehabilitation of these offendersinto society,
imprisonment costs and other costsincurred in dedling with their crimind activity will be saved,
and community well being enhanced. A growing number of countries are turning to thistype
of gpproach to try and break the link between drug abuse and crime.

Such an gpproach fitsin with internationd provisions on how drug offenders are treated. For
example, Article 3(4) of the United Nations Convention Againg Illicit Trafficin Narcotic Drugs
and Psychotropic Substances 1988 empowers partiesto provide, either asan dternativeor in
addition to conviction or punishment, that drug offenders undergo measures of treatment,

education, aftercare, rehabilitation or socid reintegration.

Building on Article 3(4), the Specid Session of the Generd Assembly in New York in June



1998 agreed that Member States should consider providing, either as an dternative to
conviction or punishment, or in addition to punishment, that abusers of drugs should undergo
treatment, education, aftercare, rehabilitation and socid reintegration. Member States were
encouraged to develop within the crimina justice system, where gppropriate, capacities for
asssting drug abusers with education, trestment and rehabilitation services. In this context, it
was declared that close cooperation between crimind justice, hedlth and socia systems was

anecessity and should be encouraged.

Further, an objective of the guiding principles of drug demand reduction agreed in March 1999
by the UN Economic and Socia Council is“to provide prevention, education, treatment
or rehabilitation services to offenders who misuse drugs, whether in prison or in the
community, asan addition to or, where appropriate and consi stent with the national laws

and policies of Member Sates, as an alternative to punishment or conviction;...”.

UNDCEP has provided aforum for states to bring together and share the practical experience
of mgor legd sysemsin reducing drug abuse and related recidivism through the conjunction
of the crimind justice and hedthcare systems, and to develop internationaly agreedble
principles to ensure maximum possible impact of that interdisciplinary approach.

In December 1999 UNDCP hosted an Expert Working Group on drug courtsin Vienna, which
brought together judges and other justice system experts from Austria, Austrdia, Canada,
France, Irdland, Jamaica, the Netherlands, Sweden, the UK, and the USinvolvedin diverson
approaches involving trestment and rehabilitation programmes. The EWG reviewed the
collective experience and impact of such programmes, identified core factors underlying
effectiveness and success, and what needed to change for that to be achieved; and identified
practical guidelines for interested States on how to best establish and implement similar
programmes. On the basis of those guidelines, UNDCP has developed amode law for court
directed treatment and rehabilitation programmes, the UNDCP mode Drug Court (Trestment
and Rehabilitation of Offenders) Bill, 2000.



8. There are many moddsfor treatment and rehabilitation programmes. Some programmes have
emerged on a non-legidative basis. ¥ There are differences between systems as to who is
digible to participate, a what stageindividuasare diverted from the crimina justice procedure,
and what outcomes there are at the end of the trestment and rehabilitation programme.

0. It is the experience of those jurisdictions who have introduced diversion schemesthat arange
of programmes needsto be consdered aspart of an overd| drug diversion strategy that targets
awiderange of drug dependent offenders. Any one Srategy is insufficient to ded with the

varying problems and circumstances of these offenders.

10. For example, a pre-trid, pre-plea model may be more agppropriate to ded with minor
offenders. A consenting offender could receive ball from ajudge on condition that he or she
enters atreatment programme, and at the conclusion of the programme, after conviction, the
court takes into account a treatment report received from the treatment provider before

sentencing the person.

11. Further, for particular groups, such asjuveniles, or indigenous populaionsin countries such as

Americaand Augtrdia, a separate approach may be required.

12. It should be emphasi sed that the UNDCP model Drug Court (Treatment and Rehabilitation of
Offenders) Bill, 2000 targetsthose of fendersat the“ hard end” of the spectrum. Themodd law
is based on a post plea, post conviction modd, and is aimed at serious drug dependent
offenders (dthough certain offences are excluded) who would otherwise have faced aminimum
period of imprisonment. Itisatool which can and should be adapted to suit the needs of each
jurisdiction, and at various points options have been suggested for enacting states to consider
as appropriate.

Clause 2 - Definitions

@ Eg. the drug court movement in the US, and Canada.



13.

14.

“Drug” is defined in clause 2(b), referring to the classfication in the UNDCP modd law on
Drug Abuse. Some jurisdictions have included acohal in the definition of drug.®

Drug courtsare courtswhich deal with gppropriate drug rel ated offences and of fendersthrough
court-directed trestment and rehabilitation programmes. Existing courts and judicid officers
can be used to administer such programmes. Looking at clause 2(c) and 22, the Secretary of
State or other specified person is empowered to designate by regulations certain courtsto be
Drug Courts for the purpose of the Act.

Clause 3 - Eligibility

15.

16.

Clause 3isacrucid provison. The potentid group of drug dependent offendersthe Act could
cover isvery wide, but clearly not al would be suitable subjectsfor trestment and rehabilitation
programmes. States will wish to ensure that precious resources are targeted at the group of
drug dependent offenders where trestment and rehabilitation programmes are likely to have a
redl impact. Various factors need to be taken into consideration here, such asthelikelihood
of the offender successfully completing the programme, the need to target those offenderswho
are having a disproportionately disruptive effect on their communities as a result of their drug
misuse, the nature of the offence the individua has been charged with, and public safety
concerns if an offender is to participate in a treetment and rehabilitation scheme, rather than
face imprisonment.

Thefirg criterion set out in clause 3(1)(a) isthat the person has been charged with an offence,
other than a clause 3(2) offence. Clause 3(2) excludes offenders charged with a trafficking
and/or related serious drug offence, as set out in Part 111 of the UNDCP model common law
Drug Abuse Bill 2000. It should be noted that some pilot drug courts have included certain
categories of traffickers in their drug court programme®  Also excluded in this modd are

(?) See eg. the Drug Court (Treatment and Rehabilitation of Offenders) Act, 2000 of Jamaica.

@ Eg. the pilot drug court in Toronto, Canada.



17.

18.

19.

20.

offenders charged with offences involving violent conduct or sexud assaullt.

Under clause 3(1)(b), only ‘drug dependent offenders’ are digible for participation in
trestment and rehabilitation programmes. The model refersto clause 3(1)(q) of the UNDCP
model Drug Abuse Bill, which defines a 'drug dependent person” in relaion to a drug of
abuse or analogue, as* any person who hasa condition such that: (a) administration of the
drug to himor her resultsin the person demonstrating impaired control inrelationto the
use of that drug, or drug-seeking behaviour suggesting such impaired control; or (b)
cessation of the administration of the drug is likely to result in the person experiencing
symptoms of mental or physical distress or disorder”. “Impaired control” can cover a
broad range of behaviour and may not necessarily be apparent to alay person. It would be
sufficient for an expert, eg. adoctor, to believe that the person had impaired control, for this
description to apply.

It should be noted that a number of jurisdictions have deliberately chosen to extend the target
group to drug abusing offendersto recognise theredity that drug abuse doesin fact occur prior
to dependency in many cases and that intervention at the earliest possible time can in fact
prevent a number of individuas from becoming drug dependent.

Clause 3(1)(c) provides that a person’s drug dependency must have contributed to the
commission of the offence the person is charged with. Thisisamatter for the court to decide,
onthebadsof theavailable evidence. Thiscan cover not only wherethe person was under the
influence of drugs at the time when he or she committed the offence, but aso where he or she

committed an offence in order to obtain the means to purchase drugs for him or hersdif.

Looking at section 3(1)(d), the problem of “net widening”, ie the undesirable inclusion of more
minor offendersin treetment and rehabilitation programmes, needs to be avoided, to prevent
ineffective targeting of limited resources, and to avoid overwheming the court. Having
conddered thisissue, the EWG of December 1999 concluded that when deciding whether the

trestment option is appropriate where the offender would have otherwise incurred a sentence
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21.

22.

of imprisonment, in addition to the other criteria used to assess the offender’s suitability for
treatment, the length of the sentence the offender would have otherwise received should be
takeninto account. Theaimistolink thelength of imprisonment with thelength of the trestment
and rehabilitation.  Although these do not need to be the same, if one is subgtantialy
disproportionate in length as comparted to the other, participation in aprogrammeisnot likely
to be suitable.

Juvenilesare excluded from participating in treetment and rehakilitation programmes established
under this Act, not because it is considered inappropriate for them to participate as such, but
rather states may wish to have separate regulation to cover juvenile justice. @

Clause 3(1) preserves the flexibility of states to prescribe other criteriain regulations made

under clause 22.

@ Such schemes are compatible with the relevant norms of UN guidelines on therightsof thechild

and juvenilejustice. The Annex to the UN Guidelinesfor the Prevention of Juvenile Delinquency
(“the Riyadh Guidelines’) states that comprehensive prevention plans against juvenile
delinguency should be instituted at every level of Government, and that Government agencies
should give high priority and allocate sufficient funds and other resources for drug and al cohol
abuseprevention and treatment. The UN Rulesfor the Protection Of Juveniles Deprived Of Their
Liberty states that imprisonment should be used as a last resort for juveniles, and that every
juvenileis to receive adequate medical care, both preventive and remedial, and that the medical
services provided to juveniles should seek to detect and treat any substance abuse that may
hinder the integration of the juvenile into society. The UN Standard Minimum Rules for the
Administration of Juvenile Justice (“the Beijing Rules’) states that consideration isto be given,
wherever appropriate, to dealing with juvenile offenders without resorting to formal trial by the
competent authority, and that efforts should be made to provide for community programmesand
to involve community resources to contribute effectively to the rehabilitation of the juvenilein
acommunity setting.



23.

24,

25.

26.

PART Il - TREATMENT AND REHABILITATION PROGRAMMES

Division 1 - Acceptance into Programme

Referralsto Drug Court

Regulations made under section 22 are to prescribe which courts and which proceedings the
Act will apply to, ensuring that apilot programme can be expanded if considered appropriate
with flexibility and speed.

A court to whom the Act applies must ascertain whether the person is an digible person and
hasno discretioninthisregard (clause 4(2)). Again, if the person does gppear to bean eligible
person, the court must refer him or her to Drug Court (courtsto be prescribed as Drug Courts
by the Secretary of State - see clause 19) if the person has either pleaded guilty or indicated
he or she intends to plead guilty, and the person is willing to be referred to drug court to be
dedlt with for the offence.

The need for the consent of the offender is an important point. No existing court based
diversion scheme coerces offendersinto trestment, and as aresult, the EWG identified as one
of the success factors underlying successful court-directed trestment and rehabilitation
programmes that the fully informed documented consent of each participant offender (after
receiving legd advice) was obtained before participating in aprogramme. Moreover, coercion

could raise condtitutiond difficulties®

It is important that the offender understands fully what treatment comprises, and what the
sanctions are for each type of behaviour. It should be made clear to the offender at the outset

OFor example, in 1997, the German Federal Constitutional Court (the Bundesvertassungsgericht) declared

that forced treatment for substance abusers which involved incarceration in a drug treatment centre regardless of
whether there was any possibility of effective treatment, was unconstitutional. The Court based its attack on
provisions in the constitution dealing with the right of freedom of the person. The court held that this right
protected individuals from such incarceration unless there is a greater public safety interest in continuing with it.
The court considered that this public safety interest would be served only if the patient had a realistic possibility
of rehabilitation.



27.

28.

29.

that there will be no opportunity for manipulation.

However it should be noted that athough there is a clear corrdation between the initia
motivation to participate and a successful outcome, lack of initid willingnessis not necessarily

indicative of the likeihood of falure.

Also, care should be taken to avoid offenders admitting guilt to offences which they did not
commit in order to obtain placement on a court-directed programme, and to deter would-be
offenders committing acrimein order to gain access (or faster access) to treatment under such

aprogramme.

The requirement for speed in clause 4(4) isimportant. The offender islikely to be at the most
receptive to the programme having been arrested, charged and brought to court, and this
opportunity should be capitalised.

Clause 5 - Assessment of Eligible Persons

30.

31.

Clause 5 provides for the assessment of eligible persons by an approved treatment provider,
defined in clause 2(1)(a). The trestment provider will formulate a plan of trestment and
rehabilitationto be submitted to the court, tailored to the individua needs of each offender. The
assessment of each potentid participant offender should be detailed and include the types of
trestment and rehabilitation optionswhich are consdered gppropriate, eg. resdentid trestment,
counsdling etc., and, where allowed by thejurisdiction, pharmacotherapy using drugs such as
methadone as part of atreastment programme. The assessment should also include an analysis
of areas where they will need immediate support structures in order to be successful in the
programme (eg. stable and drug free housing).

The assessment will enable the court to fashion individuaized trestment objectives for each
offender and to determine the gppropriate sanctionsand rewards (seefurther clause 16), taking
into account the persond characterigtics of each offender. The court isnot compelled to adopt
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32.

the proposed plan of the programme, but can modify it as it sees fit; the latter is a
recommendation only. However one of the key features of the drug court approach is that
dthough the judge is the find decison maker, the emphasisis on decisons concerning the
offender”s participation in the diversion programme being reached through amulti-disciplinary
approach, involving team working as between the judge, counsd and treatment and other
service providers. If the court did propose to amend the plan substantidly, this should be

therefore be a decision taken after discussion with the treatment provider, and counsd.

Clause 5(2) provides that where based on an assessment by an approved treatment provider
a person is not considered suitable for participation in a prescribed treatment programme,
section 7 isto gpply. It isfor the court to decide if a person is not suitable, based on the

assessment by the trestment provider.

Clause 6 - Referralsto Treatment and Rehabilitation Programmes

33.

35.

Clause 6(2) sets out the preconditionsthe Drug Court must be satisfied asto before it convicts
and sentences a person who has pleaded guilty. Firgtly the person must be an digible person
within the meaning of clause 3(1), and so must fulfil dl the criteria Specified in that provision,
including any specified in regulations made pursuant to section 3(21)(f).

On the basis of the assessment by the treatment provider, and the person’s previous record,
the court is to decide if it would be appropriate for the person to participate in a prescribed
treestment programme.  The court is not empowered to direct a treatment and rehabilitation
programme unless fecilities are available and have been dlocated to the person. Thisis an
important limitation on the powers of the court, included to ensure that the offender does not
have to wait for what could be lengthy periodsfor these resourcesto become available, so that
the treatment and rehabilitation programmefollows on as swiftly as possible after the court has

passed sentence.

Clause 6(2)(e) provides that the offender accepts the conditions that the court proposes to

9



36.

37.

38.

39.

impose on the person as a consequence of his or her conviction and sentence, regardless of
whether they are imposed a the time of sentence, or & alater date. The person must have
been informed of the Court’s powers under Division 2 of the Act, and the consequences of

compliance and non compliance with the programme.

Clause 6(3) provides that the Drug Court can sentence the person to an initial sentence. On
account of clause 3(1)(d) in most casesthisislikely to beto a period of imprisonment. At the
sametimeas it passes this initia sentence, the court must make two orders, firstly an order
requiring the person to undergo a prescribed trestment programme, and to comply with the
conditions that the person has accepted, and secondly an order to suspend the execution of the
initid sentence for the duration of the offender”s treetment and rehakiilitation programme.

Clause 6(4) is an added safeguard for the offender, requiring him or her to Sgnify his consent
inwriting to participate in the treetment and rehabilitation programme, reinforcing the voluntary
nature of hisor her participation.

Clause 6(4) makes specific reference to drug testing as one of the conditions which may be
imposed by the Drug Court. Drug testing can be critical to the success of the programme as
it isone of the most important objective factors available to the court to assessthe offender’s
progress, andto assesshisor her truth telling.  Although drug testing lone does not give atrue
and accurate measure of what the court has to offer from a holistic perspective, it is the most
condgently reliable objective test, and should be viewed as an important part of a
comprehensive strategy to tackle the problem of drug dependency.

Drug testing should be regular (if necessary random) and reliable. How and when drug testing
isdonewill vary between jurisdictions, and cost factorswill berdevant. Itiscrucid that thetest
resultsare obtained immediately, so that the offender”s progress can be assessed and sanctions
applied quickly if warranted. ©

© on site testing has the advantage that offenders who provide a dirty sample may be immediately

challenged and referred to the court for sanction. An on sitetesting cup needsto haveahighlevel of accuracy and

10



40.

Clause 6(5) spellsout that the Act does not entitle aperson to be convicted or sentenced under
section 6. Further, thereisno apped againgt any decision by the Drug Court not to convict and
sentence a person under clause 6, except with the leave of the High Court or other specified
court. This provisonismirrored in clause 8(2), 9(3) and 10(3), and reflectsthe policy that in
the interests of the adminidtration of justice and effective implementation of the Act, the
decisons at issue are classified as exercises of judicid discretion which should not be subject
to challenge except on natural justice grounds™”, (an example of such a ground in the context
of this provison might be that the court omitted to consder the section 5 assessment before
reeching its decison). It is consdered that the very nature of the decisons the court is
empowered to take under clauses 6, 8, 9 and 10 require this approach - there will inevitably
be a wide range of options for the court to choose from, and the court should not be
congrained by the prospect of chalenges that it should have decided differently when
exercdgng itsdiscretion.  Such aprovison may require an amendment to the sate’slegidation
on criminal appeals and procedure.

Clause 7 - Persons not accepted into the programme

41.

Clause 7 would aso apply where the person did not accept the conditions the Court proposed
to impose on him or her. The Court isempowered to convict and sentence a person who has
pleaded guilty under section 7, but only if the person consentsto it doing so. If he or she does
not consent, the Drug Court must refer the person back to the referring court for conviction and
sentencing. Under clause 7(4), the proceedings before the referring court will continue asif the
person had not been referred to Drug Court, and the proceedings had merely been adjourned.
Clause 7(5) provides that the Drug Court can convict and sentence a person for any other
offence to which he or she has pleaded guilty, regardiess of whether the person was referred

the sample taker needs to be thoroughly trained in sample taking and result interpretation. Where aresult is
challenged, it is most desirable that laboratory verification be available. Itiscrucial that thejudicial officer (whois
responsible for imposing sanctions for “dirty” results) be confident in the results of urinetesting.

() Akin to eg. the right to object to three jurors, but no more.
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to Drug Court under section 4 for that offence, with the exception of clause 3(2) offences.

Divison 2 - Adminigtration of Programme

Clause 8 - Variation of conditions of programme

42.

Under clause 8(1), the Drug Court can vary the programme asit considers gppropriate. It has
been left as an option as to whether the Drug Court can vary the programme to add new
conditions, but in terms of flexibility it would clearly be preferdble if it could. Under clause
6(4), the offender would have been required to consent in writing to the conditionsimposed on
him or her in relaion to hisor her participation in the treetment and rehabilitation programme.
As asafeguard for the offender, if new conditions are imposed which are objectionable to him
or her, the offender can request the Drug Court to terminate the programme (clause 10(1)(b)).
No appedl lies againg this decision, except with the leave of a specified court.

Clause 9 - Proceedings for non-compliance with programme

43.

Clause 9 makes provison where an offender has failed to comply with the programme. The
Drug Court must be satisfied “ on the balance of probabilities’ that thisisthe case, taking into
account results of drug tests administered during the programme, assessment of trestment
providersetc. The Drug Court can ether impose sanctions specified in the programme, or

decide to terminate the programme.
Clause 9(2) providesthat an offender istaken to have failed to comply with the programmeif

he or she is charged with a disqudifying offence under section 3(2). Agan, no gpped lies
againg this decision, except with the leave of a specified court.

12



Clause 10 - Termination of programme

45.

46.

Clause 10 providesfor thetermination of the programme, inthe event of successful completion,
or on the request of the offender, or if the Drug Court considersthereis no useful purpose to
be served in the offender”s further participation in the programme.

Clause 10(2) provides an important safeguard for the offender, in stating that in any of these
circumstances, the records of tests performed on him or her shal not be admissiblein evidence
in proceedings againgt him or her (see further clause 17). In accordance with clause 10(2),
if the person hasfailed a drug test, and thusis known to have possessed and used drugs, he or
she shdll not be liable to prosecution for such possession and use on the basis of the results of
that test. Itisrecognised that drug dependent offenders may well lapse and use drugs whilst
on the programme, and so in thisway it is hoped to maximise the chances of success for the
offender by removing thethrest of further proceedingswhilst he or she undergoestrestment and
rehabilitation.

Clause 11 - Procedure on termination

47.

Clause 11 provides for the procedure on termination.

Clause 12 - Imposition of final sentence

48.

Clause 12(1) obligesthe Drug Court to reconsder the offender”sinitia sentenceimposed under
clause 6(3), taking into account how the offender responded to the programme, and whether
sanctions had been imposed on him or her during it. Thus the Court has the discretion to
reduce animprisonment term by time aready served pursuant to hisor her participation in the
programme (see clause 16(2)(f)). Under clause 12(2), the Drug Court is to decide on the
offender’s final sentence in the ways prescribed. The sentence will take into account the
offender’s motivation and nature of participation in treatment, in addition to the seriousness of

the current offence. Asagenerd rulg, if the offender has made substantia gainsin trestment,

13



49,

50.

it isunlikely that he or she will receive a custodid sentence.

Clause 12(3) provides that where the offender is discharged unconditionaly, the convictionin
respect of the offence concerned shdl not form part of his or her crimina record.  Such an
outcome should provide a strong incentive to the offender to successfully complete the
programme. The provison will probably require a change to the enacting state’s relevant
sentencing legidation.

Clause 12(4) has been included to avoid the problem of an offender who breaches the
programme conditions facing a sentence of greater imprisonment than would have been
impaosed on him/her at the outset, if he/she had not agreed to take part in the programme. This
could be seen as an infringement of the offender”s condtitutiond rights®. Under clause 12(4),
the find sentence must not be greeter than the initia sentence imposed on the drug offender in
relation to that offence.

Clause 13 - Revocation of suspension order

51

Clause 13 provides for the revocation of the offender’s suspension order imposed under

section 6(3)(b) where the Drug Court has sentenced a drug offender under section 12.

Clause 14 - Arrest warrants

52.

Clause 14 provides the statutory basis for the issuance of a warrant of arrest of an offender
where the Drug Court suspects the person may have faled to comply with his or her
programme (eg. where the person has missed court appearances, or treatment sessions), and
provides that the relevant Bail Act isnot gpplicable where the person has been arrested under

this power.

® Seeeg. Article 7 of the European Convention on Human Rights, which prohibitsaheavier penalty being

imposed on a person than the one which was applicable at the time the criminal offence was committed.
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Clause 15 - Sentencesimposed by the Drug Court

53.

The effect of clause 15isthat the Drug Court isempowered to impose any sentencethat could
have been imposad by the rlevant court in the event of an indictable or summary offence.

Clause 16 - Conditions of Programme

54.

55.

56.

Clause 16 makes provison for rewardsto be conferred and sanctionsimposed on the offender,
depending on the nature of his or her participation in the treatment and rehabilitation
programme. Sanctions for non-compliance with court orders should be swift, certain and
consgtent. The offender must be alowed to state his or her view before the judge decides on
a sanction. Equdly, it is important to reward compliance with appropriate incentives and
recommendations, to encourage and reinforce progressto date. While sanctionsand rewards

need to be consigtent, particular circumstances should be taken into account in imposing them.

Clause 16(1) sets out the rewards the Drug Court may confer on an offender who is
satisfactorily complying with the programme. In accordancewith clause 16(2)(f), thislist isnot
exhaudtive, ensuring flexibility to enable the Drug Court to tailor its response to satisfactory
compliance to eech individua.

Clause 16(2) setsout the sanctionsthat may beimposed. Under clause 16(2)(e), the offender
may be ordered to pay amonetary pendty to the Drug Court not exceeding aspecified amount
- the drafting in terms of sandard fine unitsis designed to ensure this can be amended easly
under section 22 regulations. Clause 16(2)(f) is an important provison, enabling the Drug
Court to imprison the offender for up to 7 days. The objective of such ashort term deprivation
of liberty isnot punishment for the origina offence, but rather to encourage focus and thetaking
of respongibility by the offender for an ongoing serious problem. Aswith clause 16(1), the list
of sanctionsis not exhaudtive (clause 16(2)(h)).

15



Clause 17 - Immunity from prosecution for certain offences

S7.

Clause 17 provides important safeguards for offenders in order to encourage candour and
respongbility whilst on the programme, conferring on them immunity from prosecutionfor the
unlawful possesson or use of drugs as aresult of an admission made to seek referrd to Drug
Court, or to satisfy the Drug Court that the person should be accepted into a programme, or
asaresult of any admission made in connection with the supervision by the Drug Court of his
or her programme. Under clause 17(a), if the factsadmitted giveriseto adisqualifying offence

under clause 3(2)(a), the person is not immune from prosecution (optiond clause for states).

Divison 3 - Information for the Drug Court

Clause 18 - Provision of information

58.

59.

Under clause 18(1), trestment providers are under a duty to promptly notify the Drug Court
of any falure by a drug offender to comply with the prescribed trestment programme. Team
work is vitd here. Strong inter-disciplinary collaboration is recommended from the outset
betweentheteam members. Theteam would comprisethejudge and other court staff, defence
and prosecution lawyers, trestment provider, probation officer, rehabilitation personnd, and
others concerned with the case as appropriate. The clear common goa of the team would be
to reduce the level of crimind activity which results from drug dependency, by means of
effective treetment and rehabilitation, through the performance of their usud roles, with some
adaptation to suit the different process.

Ongoing communication (through meetings etc) between the team is essentid, to ensure
everyone is working together in the best way possble. The creation of a liaison position
between the court and the treatment team can be particularly useful. The person who fillsthis
position must be capable of acting in an unbiased manner, and provide a reliable conduit of
information between the two teams. This individua would attend al pre-drug court meetings
and dl meetings of the treestment team where information is exchanged and strategiesfor drug
court participants are discussed.

16



60.

61.

62.

It isimportant that team discussion be asfull and frank as possible, to ensurethat decisonsare
wadl informed. With thisconsderationin mind, clause 18(2) makesprovision for the protection
of information provided under clause 18. Clause 18(3) provides an exception alowing such
informationto be provided in proceedings before the Drug Court, or in support of, or in answer
to, any charge or dlegation made in proceedings againg a persons in respect of that person’s

exercise of functions under this Act.

To avoid abreach of rightsto privacy and to comply with data protection requirements, clause
18(4) providesthat the offender is taken to have authorised the communication of protected
informationin proceedings before the Drug Court, or in support of or in answer to any charge
or alegation made in proceedings against a person in relation to the person’s exercise of
functions under the Act. Asagenera point, the enacting state should consider data protection
issues a the planning stage, when the information needs of the programme are identified.

Clause 18(5) overrides any other Act which prohibits or restricts the disclosure of information
in respect of the provison of information under the section.

Part I11 - Drug Courts

Clause 19 - Drug Courts and Judges of the Drug Courts

63.

Clause 19 empowers the Secretary of State to make regulations declaring particular courtsto
be Drug Courts for the purposes of this Act. This will require amendment to the relevant
legidation dedling with courts and court procedure of the enacting date. Existing courts and
judicid officers can be used; in some countries, judicid officersmay St say two haf-days per
week to dedl with “drug court” matters, and the remainder in their norma jurisdictions.
However because specia persond quditiesand experienceare required of drug court judicia
officers (see below), alimited number of dedicated drug courts (whether full time or part time)
are preferable to an arrangement where dl judicid officersmay operate adrug court on apart
time basis.
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64.  Clause 19(2) providesthat the Secretary of State isto appoint judges to a specia pane, and
only those judges are qudified to St as a member of the Drug Court. This reflects the
experience of jurisdictions that not every judge will be appropriate for thiswork. They need
high-levels of persond maturity, commitment and vison for both the court and its multi-
disciplinary support team to best achieve the objective of reducing on-going crimina behaviour
of offenders through effective trestment and rehabilitation. The work aso requires a
condructive opennessto change, particularly of traditional practice and procedurein waysthat

preserve, complement and advance the core underlying justice purpose.

Clause 20 - Procedure of Drug Court

65. Clause 20 provides that dl the proceedingsin the Drug Court areto be heard and disposed of
before a Judge, who congtitutes the Drug Court.

Clause 21 - Jurigdiction of Drug Court

66. Clause 21 confersjurisdiction on the Drug Court.

Clause 22 - Regulations

67. Clause 22 confers on the Secretary of State the power to make regulations for the purposes

liged in that provison, and for any others that are necessary or expedient for giving effect to

the Act.

Clause 23 - Transtional

68.  Clause 23 makestrandtional provison, with the effect that the Act appliesto and in respect of

an offence committed before Part 11 of the Act commences, as if the offence had been
committed after that commencement. It is therefore irrdlevant to the application of the Act

18



whether proceedings for the offence were begun before or after that commencement.

May 2000
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