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Casino Gambling and
Tidelands Leasing in
Mississippi

by Margaret Anne Breiz

INTRODUCTIOMN

The tidelands leasing progream administered by the Secre-
wry of Stte. wrustee for the pablic tust tdelands, has
crpanded o accommodate the Const's newest industry,
dockside gambling,  Although the dispule conceming
crwmnersbp of filled ndelands contimees (Siate v. Byrd, Ni,
O0-CA-DEET was argued belore the Mississipp Supreme
Court on 30 Movember 19925 and the Jeasing of those
propertics has consequently been deferred, public owner-
ship of lands naturally subject tothe cbb and Now of the Lide
was selled in 1988 by Phillips Peirolewn, 484 115, 465,
Following that decision, Secretary of State Dick Molpus
implemented a tidelands management peogrim incorporal -
ing recommendations of a Blue Ribbon Commission com-
posed of coast ressdents, Tudelands leasing, an integral part
of that program, is sccomphshed through coordinatuon
with the Burcaw of Manne Resources. The Secretary of
State reviews applications 1o the Burcau of Manne Re-
sources for wetlands permits, am notilies badh the Bureau
and the apphicant of the proposad activities regquire a tide-
lanads bease.

As of December 1992, six applications by prospective
cising opermlors had been made, and two leases hiad becn
caccuted. With one exception, all apphications were for
sites in Biloxi in castern Harrison County, The sixth sie s
in Hancock County, which is the only ather Mississipm
coastal county 1o legalize casinos, Although ivis expecied
that several casing sites will be leased by the Secretary of
State, he is by no means the only potential landlord, Other
state wnad bocal governmental agencies, including the Biloxi
Port Commission and the Stae Port Authority at Gulfport,
have executed leases for udelands within ther jurisdiction.
Aned in Hancock County, the first casino toopen operates in
a man-made harbor; public ownership of that sdally of-
fecied site is nod an issae,

DISCUSSION

The Secretary of State’s rules for the adminisiration, con-
wrol anel leasing of public trust tdelands provide that rent
shall be negotable, bul innoevent less than 5,07 per square

fomot (or submerged lands and tdelands, Insome instances
the Iowest permissible rent could be considered a donation
of public erust propenty, which is prohibited by the Missis-
sippi constitution and is a breach of the public trust dog-
trine, To ensure a fair rent for casine operators and ot the
sivme lme secure adequate comipensation Tor the pubhe, the
Secretary obains an independent apgrsal of far marken
rental For the tdelands which will be effectively scoupied
by the casing operation.  The applicant is subseqguently
offered ihe lease Tor the annual Gar markel rental as
determined by that sile-specific apprasal,

Revenues from tdelands leases comprise the Public
Trust Tidelands Fund and ase wsed, afier sdministrativie
costs, 1o replace lost ax revenues; the remainder is dis-
bursed 1o the Burean of Marine Fesoarces [or new pro-
grams of udelands management, including conservation,
reclamanon, preservation, acquisilion, education, enhance-
menl of public access, and public improvenent projects
relative to tidelands, Becawse the leases which have been
execuled do not involve contested (e, Glled) properies,
which wre on the assessor's land rolls, it hos not been
necessary that any portion of the Tidalands Fund b ased o
defray lost fax revenpes, The revenucs disbursed o the
Bureau of Marine Resources will be sufficient o fund
signilicant new tdelands programs.

In order o preserse the raditional recreational nature
of the comst’s publicly Tunded sand beaches, the Secretary
of State’s lepsing policy precludes commercial leasing in
sdjacent wabers, This naturally resigices o some exient the
sites avanlable for gaming.  Additionally, any tidelamds
lesses must comply with applicabde soning regulations and
miust obtain necessary wellands permics from the Burcau of
Marine Resources.

Aihca gl the masimum seaiory delands lease eon 1=
40 years, casing leases have been limited to 10-year terms
with an optigral S-year renewal term.  Stdutonly man-
dated rent review and sdjustment takes place msdierm, and
rent is renegotiated prior o the renewal erm il that opuon
s exercised, Public access is assured, indemnily and haold
hirmmless clawses e regueired, and minimoam labaliy mesuar-
ace liminz of 55 million are prescribed.

I the lease of what 15 known as the Brosdwater sile,
specil public access provisions wene negotnied because
of the historic use of the area for recreation amd fshing.
Although the leased propeny includes only the manna
bxgsin, restrctions on the use of tee surmounding Dilled arca
are an place, A compromise was reached which allowesd for
parking lot development but retzined a portson of the <ine as
open space. Displaced fshermen should soon find o new
fishing picr adpacent o the sile.
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COMCLUSION

The tidhelands are one of Mississippi®s greatest nagaral as-
sets, They ane a dynamiee sssel, however, and are subject io
increasing demands for an increasing vanely of uses,
Gaming is but the lmess [0S terefore critical for Missis-
SIPPI o mamntmn an active, effective udelands manage-
maenk program o protect this asset into the 2158 centary. |

Muargarer Anne Breélz is an attorrey who works as a Prblic
Lands Specialisr with the Ofice afthe Secrenary af State in
Craalfpars, Mississipni,

The views expressed in this article are those of ke
autkor and do nat necessarily represent the view of the
edivors or the Miztissippml-Alabama Sea Grant Consoriiam,

Administrative Agencies:
An Overview for Citizens

by Grreg Glover

INTRODUCTTIOMN

Environmenial law is an area of the law that is highly
regulatory in nature, meamng that federal, state, and local
agencies play a major rolein the development , implemen-
taticm, and enforcement of this very technical and comipli-
cated Branch of the law. In the first hall of this century,
particularly during the Mew Deal era, govermment began
regching inte more and more sectoes of the national coon-
oy, I soon became clear that the legislature could not
mimintain sdequate supervision of the regulatory process
because it lacked the requisite time, manpower, and exper-
e, Thus sdminisicative agencies wene created, their
misson being o provide specialized regulation of paricu-
lor areas os authosized by Congress, Since regulason ol the
environment is largely controlled by sdministrative law, it
wistled be useful for those with an interest in this feld w
have an understanding of how agencies are created and bow
cilizens may parcipate in the formulation of regulations,
This article will provide an overview of that process i the
federal level.

The Administrative Procedure Act

To create an agency, Congress passes o statuie which
typically includes a sttement of congressional purpose, a
skeleton outline of the regulatory scheme, authorzation for
an administrative agency (o carry cul the regulatory pro-
wram, and provisions relating o enforcement of the stalute,
[t is this “organic statute” that se1s fonh the congressional
miandate for how the agency 15 10 pursue the mission with
which il is entrusted, The agency, once esiablished, has the
responsibality for promulgating nles pursuant Lo ils man-
date from Congress; after this “rulemaking™ process 18
completed these rules become law and are enforceable as
such.

When mlminisieslive agencies began o prolifesal: during
the Greml Depression and the Second Waorld War, a con-
Micting mass of procedural rules, unerly lacking in uni-
farmity, grew up around them. [norder wallow citizens o
familiarize themselves with only one setof mles for deal-
ing with any federal agency, Congress in 1940 passed the
Administrative Procedore Act (APA), § LLSIC AL 5§ 55]
et seg. (West 1977 and Supp, 19923, The APA estabhshes
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a single system of the bare procedural requirements that
every agency must meet in formulating its neles,
Rulemuaking is the process for enncting a rule, which is
an agency s statement of general or panticular applicabilicy
and futwre effect dessgned woimplement law or policy
(APA & 553), Rllilﬂ'r'l:lkirlug % dhivaded Mo o mam
calegories, formal and informal, A hisd kind, hybed
rulemaking, b come inte imereasing vvor of late.

Formal Rulemaking

Formal rulemaking is an exhaustive process.  Secton
553(c) prowvides that formal procedures must be followed
when o stalte (uswally the siatule granting regulaiory
paovaer fo the agency D reguines rules iobe made on the record
after an opportunity foran hearing, While the sttute need
el declare that the rule must be mode on the record alter
an epportunity fora heanng, there must be a clear expres-
sion of congressional intent that formal rulemaking proce-
dures be complied with,

A formal proceeding 1s presided over by a member of

the ageney o an adminisarative law judge. The agency
which isthe proponent of the rule has the burden of paoving
the: el for thee mule, and any oral ordocomentary evidence
may be received nto evidence, unbess the agency as a
matier of policy deems the evidence 1o be amelevan,
immaterial, or unduly repetitious. A parly may make oul
his case by presenting oral or documentary evidence, by
subrmimng rebuttal evidence, and by conducling cross-ex-

amnEnon a5 1% required for a complete understamding of

the facts, The ranscrpt of the testimony amd any exhibils
introdduced, including all papers and requests filed in the
proceedings, constitutes the exclusive recond upon which a
decision is based, and & copy is made available o the
partics, 17 the agency nsell does nod preside over the
hearing procecdings, the presiding officer will inetially
decude the cose unless the agency directs that the entire
recond be submitted w il Cog certilication,  Thes initial
decision becomes the decision of the agency except whens
an appeal 1s made W the agency within the time specificd in
the rule.

Chn appeal, the agency has all the powers it would have
bl af it had presiudbed over the initial decision. The agency

may s a lentatve decision, or it may forgo this step il

the agency determines on the record that this process wall
inhibit the tmely execution of the rule.  Prior (o the
pssupnce of an initial, tentative, or appellate decision, the
partics must be given the opponunity o present io the
presiding officer any proposed findings and conclusions,
any cxceplions o any previows decisions, amd reasons

supporting these contentions. The record mclwdes U
riling on each finding, conclusion, or exceplion thal 1s
presented. In addition, the record will include all decisions
of any form, a stalement includeng any lindings made, the
repsens for these findings onall matenal isswees of G, Bw,
oF discrenion, and any appropriaie rules or orders,

It is very imporiant that an interested party nod attemp
o communicate ex parte (e, ootade the legal forum
peow e b sath the presiding olficer in the matier. 17 such
direct communication takes place, the substance of ol wall
be placed upon the public record. The presiding officer will
further requine the party o show cause why his claim or
mnterest should not be dismssed, denicd, or disregarded,

While larmal rulemaking provides atharough review of
all aspects of a proposed rule, itis a cumbersome, wme-
comsanming, and cxpensive process. Many leel thal the
cods oubweigh the good that fermal rulemaking el Ters, wmd
the cours will not reguire Tormil rulemaking procedores
unless the statule expressly redquines il

Informal Rulemaking

Informal rulemaking, alse relemed o as “rolice-ang-Lom-
meent” rulemaking, is the siewplest form of rulemaking and
applies whenever e agency promulgates substantive miles,
Section 553 ses forth only three requirements for imdormil
rulemaking. Firat, the agency must give prior nodice of the
rule by publication of the proposed mile in the Federal
Rogister, unless the persons whio will be affecied by the rule
already have actual knowledge of the proposed rule. How-
ever, agencies seldom rely on acleal nodice, preferming
instead to publish notice in the Federal Regsier, Inclisded
in the notice 15 a statement of the time, place, amd natwre of
any pubbc rulermakang procedures, a reference s the agency's
legal anthority 1o issue the rule (usually & relenenée 1o a
statute), and cither the textof the rule or i description of the
suhjects of the mle,

Sccond, after motice is published the agency mast give
any “interested person” at least 30 days w0 submin wrinien
views, data, or arguments with or without an oral presenta-
tion, Third, following this comment period the agency
miust consider the comments received and must include in
the adopted rule a “concise general statement of their basis
and purpose.” While the extent of “concise and general™
his yet 1o be delined, s less than is required in formal
milemaking pricedures,

[nformal rulemaking 15 a very efficiemt method of
informing the public of impending male changes, but it
prowides little recourse o a person who wishes 1o contest a
progosed rule. Nopublic adversanal hearings are requined,
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nor mast the agency articulate the rensons for its decisiones
ar reweal the evidence upon which the agency relied m
passing of the rule. In particular, te Tact that no public
hearing need be held means tat informal relemaking may
prisluce a misguided or uninformed decision.

Hybrid Rulemaking

Formal milemaking, except in matlers ol gravest impord, 15
far too unwieldy, while informal rulemaking gives inler-
ested persons very few nghts 1o leam abowt and contest the
basis of a rule, These problems have spawned “hybod rule-
making.” Hybrid rulemaking uses inermediale procedures
that permit effective public panicipaion while avoiding
the time and expense of full-blown adversarial hearings.
These proceduses have no setrules. The courts have stated
thit the APA seis forth only the minimum procedural re-
quirements an agency must follow. 10 an agency 15 not
required by stotute 1@ engage in Tormal procedures buot
wishes wo hiold a heanng of some sar, then the hearing held
need not confomm w those described in the APA.

The comman law surrounding hybrid procedures s
widle amd varied, nad lending atsell to @imple charactern e
won. The comman thread unting all these cases 15 U
courts will uphold mixed procedures so long as they meet
the APA's mimimum standasds,  MNothing mothe APA
PrevenLs an agency [Tom granting grealer opporiunites o
partcipate than are mandaed by statte, 17 an agency
desires o provide nvore generous procedure than reguired,
it will mal be penalized when those procedures are ot as
thorough as formal rulemaking procedures.

In rmiest be noded that the APA se1s oul some excopions
in section 553 o the necessity of notice and commient when
promulgating @ rule. Fuoles which involve military or
foreign alfairs functions, or matlers relating o agency
management o personnel or (o pubhc property, loans,
granis, benehis, or contracts are exempd from nolice and
comment procedures,  Also exemp are miles which are
marely interpretive in nature, general staements of policy,
rubes of agency organization, procedure, of practice, and
rubes promulgaed under circumstances whese the agency
determines with good cause thal such procedurcs are
“impracticable, unnccessary, or contrary 1o the public
imteresl.” The burden is on the proponent agency (o make
thiz “podd couse” finding and include a bricl statement
cxplaining the omission of public participation in promul-
gating aralc. This finding is subject to judecinl review, and
the rule may be set aside if @ court finds that the agency
lacked sufficient justilication for preventing the public

from participating,
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Adjudicatory Proceedings

The APA provides the requirements Tor adjudicatory pro-
ceedings s well as rulemaking, Adjudication is debined as
the process for the formulation of an order. An order is
delined a5 g final disposition, whether aflirmative, nega-
live, injunctive, or declaratory tn Torm, of an agency in a
matier other than relemaking but including licensing (55
SE0G-(TYL Therelore it Tollows that adjedicanon s o
resicdaal cptegory, encompassing all things thal ane naol
comprised in mlemaking. Scction 554 se1s oul the proce-
dure to b followed in all adjudications which must be de-
termined on the record after opponunity for agency hear-
ing. There are some exceplions 1o these requirements,
including when the isspes involved are matiers that are
sighject 1w a trial of the facts and of the law de rove Ina
court, which means that the count will decide these issues as
if thiere had mol been any previous decision whatsoeyver on
Usesie issues, Ciher exceplions cover the seleciom o lenare
of an emplovee; procecdings m which the decision resis
solely on inspections, Wests, or elections, when military or
forcign afTairs wre involved; insituations where the agency
is acting as an agent of the court; and in matters Concenming
the cermification of worker represenlifives,

Allthose who are entitled 1o notce of the hearing shall
be notilied of the time, place, and noture of the hearing, the
legal authority and jurisdiction under which the hearing
will be held, and the matcers of fact and law asseried. When
the moving party is o privale person, whether that person be
an individual, partnership, cormporation, of asseciation, eher
parties (o the proceeding must promptly notify the movant
of any issees controverted in factor law, When the agency
selects o time and place for the hoaring, ibmust ke mie
pecount the convenicnce of the parties,

All imterested partics are given the opposiumity (e pres-
ent and have considered any facts, arguments, seatlement
oflers, or proposals of adjustment, 11 ihe panies are unable
toresolve the disputes, a heaning as described above will be
held o determine the controversy. The prohibition agamst
ex parte communication also oains in adjudicatory pro-
cecdings. The hearings required in both formal rulemaking
and adjudicatory procecdings are substantially the sime,
and the resulting decisions of each are subject o supervi-
ston by the courts in the form of judicial review,

Judicial Review

So long as the apency has fulfilled the procedural reguere-
ments mandated by law, the courts accord an agency i great
deal of discretion in s degisions, largely because the court




lacks the experuse in technical matters possessed by the
agency, Federal agencies are also granted this discretion as
asimple matter of judicial economy. Otherwise, the couns
wiould be clopped with cases conceming agency decisions.

Any person whi has sulfered alegal wrong or has been
adversely alfected or sgereved due W an ggency action is
entitled 1o judicial review of the action, Although a legal
action, with the exception of a suil for money damages,
which anses as a resule of the action or inaction of an
agency or ang of its members cannod be dismissed simply
beciuse the United States 15 the defendant or s an indispen-
sable parly to the action, there will be no review if the
slatute precludes judicial review or when the agency action
15 commitled e agency discretion. Any mandatory or in-
Juniiive decree entered aganst the United States as delen-
dant must include those Tederal officers and their succes-
soors inoffice who were personally responsible Tor compli-
ance with the decree,

1T the sumute under which the agency finds its authority
o take the offending action specifies the form of proceed-
ing for judicial review, the complaining party must follow
the mandales of the stalute. Decisions that have been com-
mitked 1w agency discretion normally include those in
which the administrator of the statute acts in a managerial
CAPACILY, CEEFCISING CONLINUGUS SUPEIVISOrY [KAWCTs 0ver a
series of small decisions that must be based on such
intangibles as instinct and good sense.

I the statute lacks a provision concerning the manner of
Judicial review, any applicable form of legal action may be
browght in a courl of competent jurisdiction against the
Umted States, the agency, or the officer of the apency
responsible for the action, However, suchan action will not
be entertained by the cours unless the movant has ex-
housted all possible administrative remedies as provided in
the agency's organic SLatute,

Agency actions which are macde reviewable by stae
and final agency actions for which ihere is no other ade-
quate remedy in court are subject 1o judicial review. Pre-
liminary, procedural, or intcemediate actions are nol sub-
ject wo review until the final agency action ascll is re-
viewed.  Agency action is considered Ginal even il thene
has not been a declaratory order issued, unbess the agency
requires the rule w be inoperative pending an appeal 10 a
superior agency authority,  An agency may, il justice
requires, delay the effective dale of an action pending
judicial review, in order to prevent irreparable injury as a
result of its actons,

The reviewing cournt will be responsible for deciding all
relevant questions of law, interpreting conslitutional and
stiiutory provisions, and determining the meaning or appli-

cabiliny of the wrms of an agency action, The APA seis
forth gix daffesent standards of prool o which an agency
will be held, In most circumstances, the agency will be
given a great deal of discreton in ks achons, 1o revicwing
any action, the court will review tie whole record of the
acdmanstrnive proceedings and will ke account of any
prepuddicial errer, 1 is this provision that points ugp the
imporiance of formal and infarmal admamstrative procecid
ings. In formal proceedings, the record of the action is
much more complete than tha of mivrmal procecdings,
amil there muost also be o msore detailed explanation of the
gcticn taken by the agency and the bases upon which the
b was laken,

Mississippi’s Administrative Procedures
Mi:’.ﬁiﬂmmn'x Addmmimstsative Paocedure Act (81APA), Miss,
Ciosile Ann. § 25-43-1 &t seq. (1972) places o gremt deal ol
importance on Use individuenl agency s of ganic siatwe. Ac-
cording 0o MAPA, stale agencies are given the authority to
determine their own procedures o both formal amd infor-
mial decision-making, While the statute sets forth a M-day
notice and comment period, il nchedes hinle siher subsun:
tive procedure. Thers s a provision thal ste agencies
submit all miles o the Sccretary of Sue’s office and
muinnzin a com palation of all mles neffectwith that offce,
Fules that are nol submitied o the Secreary’s ofhice ane
deemed naol 1o have laken effect. However, stile agancies
have historecally ignored dhis provesion of the L, and
Secrerary of Sute Dick Maolpus is inthe process ol [omng
complignee with this law,

The MAPA allows stde agencics o operabe with ible
or o gccountability to the public which they sre miended
o =erve.  An egqually lorge problems 8 he wier ok of
uniformity of procedure among the state agencics, Look-
g at thie MAPA serves no real purpose and the resuliing
complesiies of dealing with state agencics could deter
public participation in their decisions. Mississippe shouli
rethink s approach w administrative procedure and brong
thit Branch of the government intos posilion where ot may
be: used by the citizens of the state.

CONCLUSION

Administrative procedure i 2 daunting subject, There isa
bewildering number of agencies which deal with o wide
varicly of isswes on a daily basis, In order o Bcilise par-
ticipation in the process, Congress saw the need for uni-
formity of procedures and passed the APA. The APA gives
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the indavidual crtieen sufficeent undersianding toallow him
1 take part in agency decisions. [ mandales e mimimum
procedural standards that each agency must meel when
taking administrative action.

The organic state of the particular agency is important
for an wnderstanding of how an agency conducts its busi-
ness. 16 provides te statory suthority of the agency and
the general mission of the agency, The final ploce an
individual should tem is w the panicular swwte that
prowvides the regulatory authority to take the action, These
three sowrces should arm the citizen wath all the informa.
tion he needs 1o ke pan in the administrative action.
Whille the Lype of proceeding dicutes the amowm of impact
citizen partcipation will have on the agency decision, an
agency may molexclude the public aliopether. I the public
allpws itsell to be discouraged from taking part in the ad-
ministrative process, agencies cease o provide those serv-
165 that are uselful fo the public because government will
nid be fully aware of the need./d

Girep Clover i3 a dhird-vear law stadent af the University of
Missizzippi School of Law and serves as the Mississippi-
Alabama Sea Grarr LEIE'.'.'I'.I' P."'r.l-ll,;.rrjm'a' Envirormental and
Marine Palicy Aisistanl,

The views expressed in this article are those of the
author and do mol .I'h'u’.“e':l':l'.':lrr'.l'_'f represent the view |:'r_|I|I P
editorsar the Mississipri-Alabama Sea Grant Contoriiion,
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Reahard v. Lee County

968 F.2d 13T (11th Cir, 1992)

by fohn Farrow Matlock

im0 A wgaese 1992, the Dlnited Stafes Court of A ppeals for
the Eleventh Circuil overturned a magisirate s ruling thal
a coumy's lnnd uge plan constitnted a “raking™ for which
e county musi pay fusi compensaiion.

INTRODUCTION

In Movember 1984 Richard Reahard inherited a <(-acre
tract of land in Lee County, Florida, that he and his wile
wished 1o develop into o residential subdiviseon, In De-
cember of than year the Lee Counmty Comprehensive Land
Use Plan went into effect, under which the Beahards' land
wisclassilied as o Resource Prodection Area (e, welland )
and thereby limited wo development for a single dwelling,
The Reahards filed swit in state court in 1989, alleging that
the implementation of the land wse plan was o valid
crercise of the county s police power bat clasming that the
county must render them just compensation for the value of
the property, The action was removed 1o federal court,
where the partics agreed to have the case tried before a
magisirate judge.

A number of witnesses weng calted, including Reahard,
land wse experts, and property appraisers, as well as offi-
cials of Lee Coumy, the Flonida Depamment of Environ-
menial Begulation, and the Army Corps of Engineers. The
evidence introduced went 1o the property’s history of
subdivision, sale, and development (Reahard's father had
poquired the land in 1944 as pant of a much larger parcel
that he later subdivided and sold over the years), the sie's
history of zomng and regulation; appraisals of value afier
the land use plan ook elfecy; development of simalar
welland arcas; and the Beahards” invesiment expectations.
Indeciding the mater, the magistrale weede simply thatas
aresult of the adopuon of the Lee Plan, there was substan-
tial deprivation of the value of plaintiffs’ property resulting
in @ laking of plainudls’ property,” A jury impanclled o
ascertain the Reahard"s damages awarded them ST ((K)
with interest from December 19845 the Tinal judgment
crdered the Reahards o deed tee land 1o Lee Coundy. Lee
County appealed. The Cirguit Cowrt reversed, holding thai
the magistrate applied the wrong legal standand govermning
parteal takings and that the magisieate s finding of facts was
inmbequale i suppon his conclusion that there had been a
Laking,




ANALYSIS

The court awaited the decision of the United States Su-
premc Court in the then-pending case of Liecas v. Souih
Careling Coastal Cowncil, 112 500 2886 (1992), belore
taking up the present case. (For a discassion of thal case,
see WATER LOG vol 12, ne. 2 (199250 The court ob-
served that the Supreme Count has never aniculaed a
single standard o wse in wkings cases bur has instead
proceeded in the main on a case-by-case basis, In mhlness-
ing atakingsclaim, a court must firstdetermine whether the
regulation advances a legitimale state interest. A court
must then decide whether the regulation denies an owner of
any practical economic use of his property.  Once the
validity of the regulation has been established, acourt mus
examine the economic effect of the regulation on the
propery-owner and the extent 1o which the regulaion
destroyed the owner”s expeciations of reurm on his invest-
ment.  The Circuit Court remarked thai the Supreme
Court’s holding in Lucas in fact had no bearing on the
cutcome of this case, since the high court there Lud down
1o il about compensation when a regulation renders only
pan ol a landowner's propeny wnusable, The Circuil Court
held that on remand the district cowrt should sepport is
decision with reference to such Mt as how and for whi
purpiases the property was ongindlly nogquired; how the
property was developed for use subsequent Lo 1Ls acguise-
tion; how zoning and ether regulations limited use of the
land over the years;, what were the reasonable expectations
ol the landewner and neighboring landowners under sate
laws and, most important, what was the diminution in the
investment-backed expectatons of the landowner after the
enaciment of the regulation,

CONCLUSION

This case is umong the Nirst decided in the wake of Lacas v,
Sourh Caroling Coaste! Courcdl, The cireuit court's dieci-
sign did not wen on the holding in Leeas only because of the
insufficicncy of the magistraic's findings on threshold
questions of fact. Lueas, whatever the questions abowi
"partial iakings” it left wnresolved, will mean that more and
maore cases like thisone will be settled in favor of landown-

crs gl their property righis, thereby increasing the cosisof .

coasial preservation and forcing coasial managersiochoose
their bamles more carefully than in the past, 3

John Farrow Matlock i1 0 .S']'.:;_,I?' .rh,!n;.lrnf_}'_ll'i;.lr Lhe Missis-
.:u'[l-;hh.-i fatvererar Sea (rand .I'.i_-:_g.:u' Pr.r.lgmm.
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LAGNIAPPE

A Linfe Semething Extriz

On 20 November 1992, the South Carolina Supreme Courl
held thatcompensation was due for a “wemporary aking ™ of
property by the Seuth Caroling Coastal Council's enforce-
ment of the stne’s Beachiront Management Act. In the
orginal case of Lacas v. South Carolinag Coastal Concil,
112 5.0 2886 (1992}, o lindowner who was relused a
building permal by the state’s coastal management com-
mission sued the stte demanding just compensation for his
propeny under the fifthamendment. South Carolina’s high
court held tha no compensation was owed because the
anaie's Beachfront Management Act, under the terms of
which the permit was denied, was enacied wo prevent a greal
public harm (nomely the destruction of coastal lands). (For
adiscyssion of the opimion of the South Carcling court, see
WATER LOG vol, 10, no, 4 (199051 Lucasappealed wothe
United States Supreme Couwr.

The U5, Supreme Cournl reversed that decision and
remanded the case o the Supreme Coun of South Carelina
{for a discussion of the Supreme Court’s opinion, see
WATER LO val. 12, no. 2 (1992} for that courl 1o
determng whether background principles of the slake’s
nuisandce or property law provided an exception [rom the
comstiutional reguirement thad compensation be paid whene
governmental regulation denies an owner all economically
valuphle pse of his land. The South Caroling Coun found
that no common-law basis existed by which the staie could
restrain Lucas” desired wse of his land. On the question of
damages, the court gronted leave o the paries (0 presenl
evidence of the damages Lucas sustnned “ps g resultof the
ALE"s mon-acquisioey king of his properly withou pis)
compenzation” for (he pericd extending Trom (the enace-
ment of the Beachfron Management Act in 1988 10 the
rendition of the orders by the seie supreme court in Moven-
ber 1902,

On 2 Movember, Secretary of the Interior Manuel Lugan
annouced a plan for resienng wetlands under which 1.3
million seres of wellsnds would be improved or resiored by
1995 and 10 millon seres by 2000, A repont by e
Interagency Committee on Welsnds Bestoration and Cres-
tion called for the cstablishment of a National Councal for
Wetlands REestoration and Creation, made up of represen-
ttives of federal agencies, swtate govemments, and privile

inlerests, o oversee the progeam, Actions ken during the
Bush adminiasation saw the festoration or enhancement of
Q00000 aeres of wetlunds,

Wleanwhile, controversy conlinges w swirl amund changes
1o Lhe wetlands delinegtion manual that were proposed by
the Bush admmstration in August 1991, The administr-
tiom recomméended the adoption of a revised manual that
woubll have substannally narrowed the definilions wsed m
the 1987 manwal, which seme citizens clivmed would e
move as much as hall the country’s remmming wetlingds
from federal protection.  EPA receved 8000 pablic
comments about the proposed manual, most of them nega-
tive. The 199 1 manual has never been implemented, and it
is widely believed thal the incoming adminisiration will
announce a return (o the 1987 maneal someime carly in
193, (For o discossion of lederal wetlands policy, see
WATER LOG vol. 11, no, 2 {19911)

Thirteen landowners in Alabama and Mississappi liled a
lawesuil an astate cowrt in Jackson, Mississippiagainst Wey-
crhauser Co, on 2 Movembers, claiming that the company
had discharged dioxin and other toxing from ils Columbus
Pulp and Paper Mill inio the Tombighes River.  The
plaintifis are secking once billion dellars in damages,
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