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i Fuly 18, 1580, 4 =

UNTO THE RIGHT HONOURABLF,

“The Lords of CounC1l and Seflion,
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JAMES HAMILTON {enior, Infurance-Bro-
ker in Glaigow,

HUMBLY SHEWETH,

HAT, upon the I 1th day of O&to 1780, the p etition-

er received the following ]Ll:-_ r from hwm t Hunter

and Company, merchants in Saltcoats. “ We bee thena «n «nc
** favour of you to order infurance on the f~s':_tt‘1£tizl_' .

* Hamilton, John Johnfton mafter, at and from Memel, (from
*“ the date of Captain Johniton's laft letter to us of the <¢th yl ’
‘“ which you lld\ here 1nclofed for your p rufal s, CO any part
** 1n the frith of Clyde, or to any part in St George’s Channel

““ not to the fouthward of Dub '*'* where the may difchar: |
‘“ with liberty to call at Saltcoats tm orders, valuing the H.mjl.:
““ ton, with all her materials and apparelling, in the policy, 2

“ L. 450, L.2%50 on the freight, and L. ) n the cargo, 1n

*“ L.8oo Sterling; of which fum be pleafed to infure L.

S iand s, IS for (;Lii:tzliil Jw]il]”.()?l‘:; cloaths, books. and inf{} ]
““ ments, we limiting you not to exceed ecight guineas cent.
‘“ and as much under as poflible, making no doubt but will
o gel 1t lone by good LI1CT § L‘Xii-:a_'til":j yOul an{wer 1n cuurile
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“ underwriters names. You will obferve the Hamilton’s cargo
‘“ 15 fir-timber, and the broken ftowage filled up with {taves.
““ We are,” &c.

In confequence of this letter, the petitioner applied to many
different underwriters at Glafgow, endeavouring to procure this
infurance at the rate of eight guineas per cent. in terms of Mell.
Hunter and Company’s letter; but this he found could not be
done, as the premium of eight guineas was thought too low ;
the underwriters on the {hip Maria, and other veflels from the
Baltic to Clyde, 1n the fame fituation with the thip belonging to
Mell. Hunter and Company, having received nine guineas of pre-
mium,

In order, however, to ferve Mefl. Hunter and Company, and
fecure their property againft any rifk, the petitioner did, upon
the 11th of OC&ober, after a good deal of difhculty, procure in-
furance upon the brig Hamilton, in the terms mentioned in Mefl,
Hunter’s letter, excepting that inftead of eight guineas the pre-
mium was declared to be nine; this being the very loweft rate at
which the infurance could be got.

Upon the fame day, the petitioner informed Mefl. Hunter and
Company of his having made this infurance, and explained to
them the reafon why the premium was one guinea per cent. high-
er than what thefe gentlemen feemed to expect tt could have been

O 1ra7%0. got for. The petitioner's letter 1s 1n thefe words : ‘¢ Gentlemen,
‘** Your favour of yeflerday’'s date I received. I did my beft en-
*“ deavour to get your 1nfurance on brigantine Hamilton done
‘“ at eight guineas per cent. but without being able tq effe ic.
*“ Since my laft to you, the underwriters have got nine guineas
‘“ per ¢cent. upon the Mamna, and others; ftraight into Clyde,

L

/
‘** With very great dithculty [ have got 1.. 550 done on the Ha-
milton, with the hberty of calling at Saltcoats for orders, and
*“ liberty to aifcharge in any port in the frith of Clyde, or at
““ any port in St George's Channel, not to the fouthward of

. ' - = - : . ) sl - » '3 oE T, ] . ) l"‘
* Dubhn, at nine gumneas per cent. the policy to be wvacated if you
" are not pleajed upon your jaywng o, but this muft be n caurfe 0] ‘,'=;»,.3.

L L )a..t - p-l . - 3 1-— - 3 4§ * 4 : . -
Rather than correfpond, 1 took upon me for you to give the

L > l A3 r1a . e - T -
one giuinea ad litional on the above tCrms. ['he brigantine
4 ' / N = o - : I - - - - . . R
‘** and furniture 1s valued, agreeable to *your order, at L. 450
ot I,q. o B o xr r ’ | Y s > g | I | 1 1 3 (™ .
DLETIINg ., hei ilLl;jI:E at L., 250 hw.lill!_j, and her Cargo at
L | ! - o . - - ; .‘. - . . » - ]
i,, 1005 DUC aAS yYou do not 1;*\k_1¢}. how mucihy was to be tlf,;;1¢
en each feparately, only that L. 550 was to be done in whole,
e
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one 'i“-:'.\:nx.;i:-ﬁll:]}' upon ﬂli}“‘, treight, and car
g your an{wer in courfe; I am,” &c.

meaning of this letter was, that as Me{lTL Hunte
y had reftri€ted the petitioner to eight guineas or. mium
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time we are much obliged to you for your care and diligence in

this matter; and are,” &c.

[t will be obferved that in this letter the circumftance of Mefl.
Hunter and Company having got information of their fhip’s ha-
ving arrived in Fairley road, i-- carefully concealed.

The petitioner, c:mﬁdcmw that, 1n confequence of the infu-
rance which had been mmk, Mefl. Hunter and Company were
liable to the infurers, if not in the premium of nine, at leaft in
that of eight guineas, and that he was liable to make the pre-
miuimn f*:rmd applied to Mefl. Hunter and Company for payment
of the premium ; but they having refufed, he brought an a&tion
againft them, libelling for payment of the premium. The caufe
hmmn come before I,ord Braxfield Ordinary, the purfuer reftri¢t-
ed lm-. claim to eight guineas per cent.; and his Lordfhip, after

Dec.14.1781. hearing parties, gave the following deliverance. °* Ordains the

£s

s purlm*r to give 1n a {pecial condefcendence of the grounds of
** his action, and therein particularly to ipfurs any umiu de-
*“ lay upon the part of the defenders in giving notice to the pur-
“ fuer that they difapproved of the infurance made, and were not
““ to be bound by 1t; and when given 1n, ordains the defenders to
june12.1782. ¢ give i1n an{wers thereto.” And tlhu..;lftcr, of this date, his

[.orathip pronounced the following interlocutor. * The Lord
Ordinary having adviled this condefcendence, with anf{wers,
afloilzies the defenders, and decerns.” And to this interlocu-
"hﬁ%[ﬂﬂ%“hip;uihcnkL
Of thefe interlocutors the lu‘*‘itioner humbly prays your Lord-

fhips review ; and that the whole caufe may be before the courrt,

he has fully laid before your L t)ltll]ll}“lﬁ the letters of correfpon-
dence that have pafled between the parties.

From the circumitances of the cafe, and the infurance which
has been made, he humbly fubmits, that the defenders are lable

A S

] ]
-
-

1N -‘:l;-.‘ pi'c:mimn Of t.'l'“TIH' gUulneas [' ' ICENR L, [t 15 VEry truc 'L;i‘: t?l:.:

- LY

order of infurance lmma the premium to eight guineas per cent,
snd that the infurance was made at nine

1

L y l)Ut []!H{Tr‘;jl I_].:! HL.'L}'
;‘f;'kri'~i a reaion ror [1 {.l»._,;t..l tlx_l Not l.’-‘f.,'l'.l":_: ]lei;_’ to tll;,‘ extent l-‘t-

the nine guineas, yet 1t can aflord no good realon why they
thould not be liable to the extent of eight guineas, the fum fix-

L -
ed 1n their own order
Although perhaps the petitioner might infift, upon equitable
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] , he1s willing to wave his demand upon this head : but he
lubmiuts 1t to be clear, that the circumiftance of the policy having
been done at the premium of nine guineas, can be no reafon for
the defenders not h;.‘iﬂ,}l’ bound, 1n terms of their or ler, to the ex-
tent of the premium of eight guineas. The petitioner’s demand

% ||

being reftrifted to this fum, his a&ion is founded upon the very
terms of the defenders order, and of that order b Ing executed
1 b ' B ] ] k 111 \11 "N Ce "yr ]"! - yeti1ti1onq t“. l \ . ) !
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ion as to one guinea, can be no reafon againft his ha-

ving a good right to infift againft his employers. when he afks not
‘ bon ] ': * : iy ”

the whoile 11‘.1]], l'-"llt OILIY IELL illfi] 1“'1 cified 1n 1]{' commiition.
L his accordingly 1s clearly explained to be the do@rine in the Ci-
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“ quod amplius eft, quia eft extra mandatum, pro inutiliter ad-
" Jecto habendum ; ‘qua fententia merite recepta eft. D. /. |
ult, qunct. I. 4. I. rogatus 33. hoc tit.”

L L

But the defenders have laid their: defence chiefly on the letter

T TTrTrro ¥ '- > ' ] -“:- B -k "'1 i " - ] @& b &
written by the petitioner on the ri1th of O&ober. They have faid,
1 - % T "" i b | . ‘ ;| - - - ™ v r i ;

that by this letter the infurance was to be vacated i totum, upon

»

/

L

L

| - x e { - » ' ~ ' Tlfa o - \ 1 3 : A
their faying fo; that accordingly they did fay fo; and therefore

that the infurance being to be confidered as void, they cannot be

I

found liable 1n any part of the premium,

But to this the anfwer 1s, That it was by no means the inten-
tion of this letter, that the infurance {hould be made void and
null in totum, at the option of the defenders. The only meaning
of it was, that as the petitioner had exceeded the terms of. his or-
der, as to the amount of the premium, the defenders fhould have
it 10 their power to approve of this excefs or not as they chofe, to
vacate the policy fo far; and the petitioner was willing to rtake
his rifk of this; but did not mean that the whole, fo far at leaft as
the infurance was made conform to the order, fhould be made void.
In this view therefore the defenders cannot avail themfelves of
this letter, to get free of being liable for the premium ateight gui-
ncas per cent.

The petitioner {hall fuppofe, that between the 11th of Oc&ober,
when his letter was written, and the 13th, the date of the de-
fenders aniwer, 1nftead of accounts having come of the (hip’s ha-
ving arrived 1n the Fairley road, accounts had been received of

)
1

the thip and cargo’'s being loft or taken. In this event, it is clear

what would have been the defenders condu&® : thev certainlv

1 1 1 ™ L] = a » L] Y ™ § i N r = ~ -y
~vould have approved of the infurance made, and would have in-
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written and received by the petitioner. Before this period the
fhip’s arrival happened, and therefore the premium of eight gui-
neas at leaft has been clearly gained.

May 1t therefore pleafe your Lord/bips, to alter the interlocutors
of the Lord Ordinary ; affoilzicing the defenders from this altion
and to find, that the defenders are liable in the premum of eight
guineas per cenl, upon tie dijfferent fums imfured,

XC,
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;nxtf:{}!'{}iﬂg {O Jp‘h a

WILL., CRAIG,



