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In this complaint case, the rates, practices, and terms and 
conditions of service for SFPP's common carrier operations on the 
interstate portion of its South System were at issue. The South 
System consists of facilities used to transport refined petroleum 
products into Arizona from E1 Paso, Texas (the East Line) and 
from Los Angeles, California (the West Line). 

The lengthy Initlal Decision addresses almost all aspects of 
cost of service ratemaking, including issues relating to base 
year, test year and updated data, rate base, rate of return, cost 
allocation and revenue crediting, test year throughput expenses, 
other operating expenses, income taxes, volumes, and rate design. 
In addition, it also speaks to matters such as the changed 
circumstances test applicable to grandfathered rates, tariff 
issues such as prorationing, and reparations. 

Some of the more important conclusions reached by the Judge 
are as follows: 

i) SFPP's capital structure as of the date it first became a 
publlcly traded entlty was used to develop the starting rate 
base. SFPP's updated capital structure as of the end of 1994, 
with one adjustment, was used to develop an overall rate of 
return. 

2) SFPP's allowed rate of return on equity was 12.87%. 

3) The Watson facilitles were determined to be integral to 
SFPP'e interstate pipeline operations, thus subject to Commission 
jurisdiction. Tariffs were ordered to be filed, but no 
reparations were allowed. 

4) SFPP was allowed to recover its actual 1994 lltigatlon 
expenses, reconditioning (replacement) costs, and environmental 
expenses, but no projected expenses. Actual 1994 volumes were 
adopted. 

5) SFPP was not allowed taxes on income attributable to SFPP 
Inc.'s limited partnership interest or for income attributable to 
the non-corporate limited partners of SFPP Partners. 

6) Each of SFPP's rates must be evaluated based o n  fully 
allocated costs, reflecting mileage and non mileage-based costs. 

7) The changed circumstances test requires consideration of all 
factors affecting a plpeline's economics. West Line shippers 
failed to do this. Moreover, some of their "changed 
circumstances" were deemed irrelevant. 

8) SFPP's prorationing policy must be published in its tariff. 
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II .  S T A T E M E N T  OF T H E  CASE 

A.  Background 
SFPP, L.P. (hereafter "SFPP'9 o, ,m and 

o~ra~s  ~ U m s  the, t rmqxr t  r eded  p e ~ -  
leum ~ in Ms Western and ~ 

Arizona. California, Nevada. New Mex- 
ko. Oresm stud T ~ s L  n Thb  pruc~lin~ in- 
volves ~ P P ' s  rinses. ~ and terms and 
comditicms at service for Its common carrier 
ol~rat icm on the interstate portion og Its so- 

Z E ~  142 a t  p. 9;, see ~so  Tr. 8 1 ~ .  

~ m q m m  ¶ 63,014 
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called "South System,'" which comls t s  of p ipe  
and  other  facili t ies used to t ranspm't  refined 
petrok.um preducts  into Artzona f rom El Paso, 
Trams ( the  " E a s t  L ine" )  s n d  from the  Los 
Anseles. Califm~la area (the "West Une") .  a 
Exhlb/t  145 is • m a p  of the  South System.  A 
copy o( the  m a p  is a t tached  to this  initial  
d e d s ~  m a n ~  

The  West  Line  ceaststs  c~ a 24-Inch pipeline 
f ram W a t s ~  Station to Norwalk.  California,  • 
c m n b i n a t i m  204rich s n d  24-inch plpellne and  a 
16-inch pipeline f rom Norws lk  to C d t m ,  Cali- 
fornia, a 204nch p i p e ~  and  a l ~ m c h  pipe- 
line f rom Coiten to PhGenl~ and  • 64rich 
ptpeUne from P t m e ~  to T u c s o ~  The  E s s t  
Line  consists c( ~ 8-inch and  12-/nch 
pipelines between !~  P m o  and  T u c s ~  and  m~e 
pipeline (at varlous points  8or l,?.4nches) 
tween T u m m  s n d  Pheenls.  As ef  April  1995 
the  var ious  Seuth Wstem I ~ I n e '  u ~ m e n e t  
had the foflowlnS capeclties In bar~ per da~ 

Wes~ L/he  
• 34O,OOO bb l /d  Watson  to C d t o n  . . . . . . . . . . . .  

Calton to Pheenix . . . . . . . . . . . .  173,000 bb / /d  

phoenix to Tucson . . . . . . . . . . . . .  1 7 . ~ 0  bb l /d  

E a s t  L/he  
E) Paso to Tucson . . . . . .  95.000 bb i /d  o * * . . o  • 

T u c s ~  to Pheenix . . . .  SS,e00 b i ~ d  o o . , o o o o  • 

As wi th  m i n t  d l  plpdlne~, there are  two 
kinds of tanks on SFPP*s system: breakout  
t anks  and  terminal  umlu~ Bnmkaut  t anks  are  
operated as  par t  o~ the  t r ~ w u t e m  
alen~ wi th  the  pipeUne, and  ~ then~m~ 
t rea t s  them as c a r d e r  property.  B ~ d m u t  t anks  
are  used to promote opera t l eml  e f f k t m c Y  and  
help to m d n l m ~  t l~  ~ e d ~  intm'fef~m:es 
Inhe~mt in shipment cydes. B ~ w ~ u t  umlm 
usually ~ ~ at Input p ~ n ~  wi th mult i -  
pie incomins Urns, ~ h  as W ~  S t r o l l  m d  
a t  locatiens alon8 the  plpeline where the~e Is a 
h l sher  b ~ n i n ~  p u m p t ~ r  ra te  r~qui rumem tel- 
a t ive  to the  o u t ~  pumpin8  ra t e  requl~'-  
merit, such as  Ceiten. Phoenix m d  T u c s e ~  At  
input  lecatim~s breakout tanks  are  needed to 
p r o v k k  temporary  storaee for preduct  unti l  
the  product  c i n  be fruited to m~e m" mere  outso" 
in8 pipellne~ In  the  case ~ diss imilar  flow 
rate5 between incendn8 and ~ I b i s ,  the  
breakout  t anks  provide t e m p e r a r y  s t o r a ~  fe~ 

aEr .  l~t  at  p. X 
~ Ex. 144 s t  pp. ~4. 
* Ex. 144 at pp. 4-K 
Sld. at ~ K 

t ld. at  pl~ S-6. 
~ Id. at  pp. 12. 14. 

¶ 63,014 

the outl~tn8 lines with slov~r rate~ This allows 
a hu le r  i ~  line to operate at its ful ly 
rated cnp~f lJ ty without hsvinlr to slow down 
to deUwr direct~ into a smarter o u ~  
At the ssme time breakout tanks provide sufll- 
dent short-term storqe to allow the outsuln8 
llne to operate while the incominu line makes 
delivedes to tefmimtl tanks or othe~ pipelines. 4 

T e n n l m d  t anks  ave used for s t o r s l e  at the 
delivery points en the ptmlJne,  where they  are  
used to sup~y t i~  Joc81 nuwket. ]~r~xluct in the 
terminal tanks at des~tnatian points is defiv- 
es~d over k~tJnlr tacks into tank trucks and 
taken to retail ses"vJce stations, wi3o~JesaJe dis- 
t r i b u t c ~  or other Iocatiem. Same s l ippe r s  own 
and  operate  t h ~ r  own termlnal  t anks  a t  SI~PP 
de,very poh~s. SFJ~) tn~tts an o( |ts tff'mhMd 
tanks as non-auTier property, s 

SFI~ 's  pipeUms operate on four  sh ipment  
c y d e s  pa ,  wro th .  A cycle r~ Imsen t s  a c u ~ -  
p~e dellve~ ~ all Oreduct Woes durtns a 
defied time perkxL The cyde tlme oee~ ~ 
normal~ • f~-tlon of available storase at 
both ends ~ the ~Oe~w. A WOka] c~4e wo~d 
conslst af vadum srades ~ Sasdine---such as 
preminnm and resulars, both af wNch can be 
either awl~mated or ~ t e d  aml refar- 
mulated or cmventiamd-=fdinwed by dlesel 
fueb, ~ fuel and mlllta~ )et fuels. SFPP 
operates i ts  ~ on 71,~ da~ cycles. ~ 

S F P P  also operates an  ~ t  faci l i ty 
a t  i ts  Wstsm ~ t i o n .  in CaHfornin. 7 The  War-  
sen e n h m c e m m t  sys tem c e m b t s  o( r a p e r  c o l  
lecttan p i p e s  c e e n e a e d  to t anks  and  re~ated 
vapor  c~lection facilities tha t  allow S F P P  to 
operate Its tanks so that they can empt~ aml 
then refill without emlttlng vape~ into the 
a t m a s p h e ~  s SFPP installed these facilities m 
i ts  shippers  could meet  S F P P ' s  requi tmnent  for 
h isher  incomins  pump/n8 ra t e~  9 

S ~ p p ,  whine ra tes  are  a t  issue Jn this  I~'O- 
ceedlng, is  • llmited i )m~t~3hip orpn ized 
unde~ Deb~ware law.t° SF I~  15 owned ene Pe~ - 
cent  by  Its  8mm'al  ps r tner ,  Santa  Fe  Pacific 
Pipelines, Inc.  C 'SFPP  Inc.") and 99 percent  
by  Sm~ta Fe  Psclflc P I p e l ~ m  Pro.triers, L.P.  
C~I~p Pur tne~ '~ .  n S F P P  Par tne~ ls  in turn 

as a master llmlted partnership. 
with  ~ d y  56 p e r c m t  ~r i t s  o~e~hip 
c o m l s t h ~  M c ~ m m ~  units  1~bllcly t raded en 
the  New York Stock ~ t ~  S~nta Fe  Ps -  
ciflc PSpe~nes, Inc.  ( ' S F P P  Inc-")  Is the  Sen- 
eral par lner ,  holdln~ a m~e p e ~ ' e m  Mmaral 

s ld. -* i~ 14~ 

~ Id. at I~ 16. 
w EL 142 at p. ~ see J&o Tr. S122, 8127-~. 

I I E ~  142 at p. S. 

U/d. at pp, S-6, A jd~luJe  settlnJ forth In per- 
c~ntalt ~3m md type d emt~ the owne~ d S ~I~P 

Fed~al EMTly  CluidallNe 
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psnnership interest in SFPP Partmms and 
ownln8 the remainin8 common ~ p  
unit~ '~ 

SFPP'$ predecessor company, Southern Ps- 
ciflc Pipe Lines, Inc. ("SPPL'~,  was the o r ~ -  
md owne~ and q)orator of the South System. t4 
The tariff hate5 for movemmtts over th8 
and West Line5 into Phoen~ were eqmd from 
the pipdL~e'$ ~ o n  in 1956 until 19~S. ts In  
1 9 ~  SFPP'$ wode(em~ filed equalized tariff 
incremes to reflect caplud emlmmgtures undor- 
mkem mt the West Line to inomme ~ l m d t y  
into Phoenix. ;6 The pipein~'s 196S rate filin8 
w~s protestod by certoin E m t  Une  s h i p p e ~  
I I ~  Navajo Re/~ t l l~  Comla~l~r ( " N a v -  
aJo'9, which objected to ~ troy ntte in- 
c~ease attributable to caplud i ~ t s  m 

the West lane. tz 
The Commisskxt terminated the 19~5 rote 

p*~ceedin~ .pen Cm.mmton tmsx-ovt] of t~o 
settlement aereemems reached by the pipdine 
and the prmmtins  shippen~" The sattlemeats 
r o ~ d  back the South S ~ t e m  rate inoremm 
from throe rued in 1g~.% provided for re~mds  
b ~ l  m t l m ~  knve~ r a t ¢ ~  m~d for the  f l ~ t  
time established a rate dlffenmtlal for 
merits into Phoenbt on the East rood West 
L i m ~  s~ Upon ~ m i ~ - t i m  of ~ j~ ld i tJo~l  
( , t p e m ~  wt lec t~  the tet t lemem m ' t m m ~ u  
also ire'mitred ~ to increme its tm'iff ra tm 
to $126a  from Lm A . S e k t  to ~ $1.543 
from Los An~ges  to Tumso~ $1.012 f r t ~  E l  
P m o t o ~ m o d $ . r J ,  l fnm* E l l ~ t o  

SI~PP amti~eted several expansion Wojects 
oa both its Emt  and West lasws durts~ tNe Iste 
19~Os and early 1990. and Increased I t* r m ~  
as pormittod under the settleme51t airree- 
m e , t s J  t The rates d~dleneed in this wuceed- 
ing are ~ established in the m t l e m m t  

Two West L i ra  em~nmo~ w o j e ~  imremed 
c~=~lCity to 173.000 I~trre~ pet day into Pho~ 

{ F ~  ComJm~) 

ProPmen" traits far yesr cud 1990 thrm~h 1994 Is 
Izduded I~ t l~ t ~ l  m F..~I~Mt 4r?. ~w l~. 476 at 
I~. ~-I 1. 

uEx.  14~at p. & See K~ddt~t 143 for a diagram 
a[ the SI~P. L.P. eqtant=mim stntttt~. 

1 4 ~  142 at p. & "tY. 812S, 

t s~t .  142at i~ l | ;  see ~ m ' r r .  8128-29. 

1sEx. 142 at p. 12; Tr. 8129. 
tTZIL 

tSE~ 142 at  PP- 12-13; Tr. 81L~1~ sew 8dw 
~ t h e m  Pac/~c P f ~  LLmL ~ 4,5 I~RC 1 61,242 
( 19eaX Sm~ them Padflc P/pe ~ Pwteerdd~ L.P. 
49 FERC 1 61,081 (19e~). 

tgEL 142at pp. 13-14; Tr. 8130-31. 
ml~. 142 at p. 12k Tr. 8131. 

m c  

nix from Los Anqtde~ at a c o t t  of about $140 
mill imL )" As part of ~ exlmm~m projects 
SFPP reinstJtutod West Line service from 
Phmnix to Tucson ore* its I ~  line. ~ The 
West Line o t l ~ M ~ n  project w ~  completed in 
J~mum'y 1969. "q 

"l ' l~ I ~ m  L i ra  e~mmlon project ~ under- 
taken la two i~amm. ]In Pham I. compieted in 
Fehrumy 1997.. SFPP made ~arious facility 
modlflait lons at  Tucson, and i t  increased 

• pumpinl  capacity aad insudltd d r q  rodudng 
aSzttt ( "DRA'9  fmflJtJes between El Paso and 
Tuomn, at  a pint a =l~rtmlmately 14 milllon. ~s 
In Phme I I  SFPP ~ forty mBes of 8-1nch 
pipe be twe~ Ttmsoa and IPhmtaix with 12-4rich 
pipe aJxl constructed additional breakout tanks 
a t  Tuamm a t  • cost of ~ t e ~ y  II21) mil- 
liom z~ The East Line , ~ o ~ s J m  prtdect in- 
a r m e d  capedty  between El Pnso am/Tucson 
to 95,000 bmrre~ per day,  and  tmlmdty be- 
twem Tmmm trod ~ from 26,500 barrels 
per d w  to 5S,000 t m r r ~  per day. m 

DurbW Phase  I I  of the  Eas t  U n e  expensl~o 
wo/ect S I ~ P  revor~d smd t h ~  ~ iU 
64rich line be two~ Tucloa u d  Phoes~oL The 
64nch line hsd been in West Line service from 
Phom/x to Tucum since c:mpieUon of the West 
Line e~mmdon In 19e9, but wns under-reed 

1990 8rid e sdy  1991. a At the same 
time ~TSP w ~  ~ m p e d t y  m its Emt  
Line ~ T u c ~  m d  Phomix.'~ To t o r ~  
i t ,  cummnors d m l n f  l = h ~  I I  of tl'm E ~ t  l . J ~  

lin~ in  ~ 1991 to operate in ~ t ~ t  Lln~ 
f r ~  Tucson to Phomtx)  ~ ~ t ~  

turned the 6-1ndh pipeline to West Line service 
upon a x n ~  of PSmse I I  of the East Line 
(mpmsbm at  the emd of AuSust 1992." 

In Aueust 1992 when $;=PP returned the 
~atch line to West Line sa~ice. Si~PP was 
csrryin8 out the terms of ~m m t  It had 
made  wi th  ARCO Products  Company 

zt j;%, 142 at pp. 13-14: Tr. 8131: see EL 147 at 
PI~ 6-14, 

n EL 142 at  pp. 13-14. 

~ EL 147 at  pp. 7-9. 

m IdL at p. 9. 

a/~t  

aFa .  147at p. 10. 

m 1~ at m 10-11. 

~ g s .  147 at pp. 9-10. 

Je fd. at p. 10. 

~ t,~ at p. 11. 

1 63,014 
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C'ARCO")  in ear ly  1992. "xl ~ emtered the  
A R C O  Reversa l  AIweement  In respemse to 
ARCO's  desire for msm'msce tha t  ARCO would 
have  conUnuin8 direct West  Line a c c e ~  into 
Tucs~m to supply Its branded retail outlets in 
that market )  4 The ARCO Reverml ASreen.mt 
ol~ilmtes ~ to dedicate  the  64nch line to 
West  IAne s e r v k e  for a period of f ive  y e w ~  
with  WovMons  for e~'tendinS the  aSreemestt for 
three addiUomd f ive-year  periods. ~ In  ex- 
chanfe ARCO a~eed to ship an annual v~ltm~e 
of 1~25  ml l l tm  bsrre ls  of w o d u c t  from Phoe- 
nlx to ~ ~ on a S,000 ba rnds  per  day  
commi tmen t )  or  to p a y  SF1aP ~ in the  
form of equiva lea t  revenues  to the  extent  ao- 
tua] m o v e m ~ t s  fen below the  Np~m~up(m 
v-aumes that were the brad# for ~ ' ~ ' s  
meri t  to m a i n t a i n  the  l ine in W e s t  L ine  
service. ~ 

K P r o c e d u r a l  H i s t o r y  
Th i s  ~ o c e e d ~  was  Ini t iated on September  

4, 1992 when El  Paso Ref-mery. L J  a. C ' E P R " )  
filed a ptesdinS ~ , l e d  "Pre t e s t  or, Al tema-  
t ivety.  C o m ~ l n t "  wi th  the  Fedend  E n e r W  
Rellulatory ~ 0mre~tm"  "FERC" or 
" the Commhs im") .  w EPR al tqgd,  a m o ~  
oth~ 0~m, that sFt~rs morauon poucy ~ 
md the m4~vorsal d the dlrectkm ~ flo~ o~ 
the 6-1rich tlne between Pheet~x rand Tucmn 
adversely ~[egted Its b~mlnet~ mad that 
SFPP's exisUng Emt  tJne rstes shauid be re- 
duced. ~ On September 29. 1992. the C o m m ~  
• ion's Oil Pipeline Board C'Beaed'9 suspended 
~ P P ' s  ~ for m:e dsy #ml subjected U~em 
to l n v e s t l s a t l m ~  under  Sec t lm  t .~7)  of the  
I n ~  Commerce  Act  C ' ICA)" .  4t 

On Dece~l~" 31. 1992, ~ filed FERC 
Tm'Lff No~ 18 to provide i ts  West  L b ~  S h t l N ~  

~ l d .  at pp. 15-17; tam eke  IgL 119 (ARCOige- 
vema  A i m . n e m k  

~' F ~  ]4Y at p. ]& 

~s/d. at  p. 17. 

~ ld .  

~ Netth~r E, P R  ~ r  ~ny other ~ J p p e r  h~d peo- 
tested SFPP's F~RC TmMf Now. !.5. 16 m~d 17. flkd 
ml July 31, 1992. which " ~ " ¢  & new W~t, Line ortlgin 
peint at East HymL Callfm'niL 

~s The term " ' ~ r s t ~ : "  n~ers to the aliocaUon d 
pipeline capacity among shippers dudnS p~rtods 
when the a~=~mte w 4 u m ~  d pet~leum m 
which ~hlppe~ nmnln~e far ~ exceed 
me c # p ~ t y  ~ the pi~eli.e. 

The C e m m t ~ m  Immted Reflnev~ HoMlnl 
C~mpa~,. L,P. ("RHC'~ ~ r t y  m m ~  m the m c e e ~  
in Inter~t to EPR fo~¢dn~ EPR's bmtkruptcy. 

L~P. 65 FI~RC | 6 1 , O ~  (1993), t~t'lr demk~ 
66 FF.~C 161,110 (t99~). 

~ S~P. L.P. 6o FERC | 622_~ ( xg92~ 

4149 U~.C.  app. ] t~(7) ( 19~ ) .  

¶ 63,014 

with the  st~vice ar  ~ t u r ~ n e  (or je t )  
fuel to T u e s , .  E P R  and  C ~ v r o n  USA Prod- 
ucts  CO. ("Chevron"). which had Intervml~d in 

cart ier  ~ in .Septemlx~r 1 ~ 2 ,  lodged pro- 
r a t e  c~mtendinf tha t  Tar i f f  Nc~ 18 raised the 
same  i ~ u e s  tha t  were pending in the  exht lns  
Woceeding. On J a n u a r y  29. 1993. the  Board 

T~*lff No. 18 for one day. ins~tuted 
an  i n v ~ t l o n  tmdeg Section 1.5(7) og the 
ICA. and com~kh t t ed  the  two c m e ~  ~ 

S F P P  filed ex~p t ions  to both of the  Beard 's  
ordm~ On ~ 2. 1993, the Commlssk~n va- 
,--ted the o r~na l  suspemkm orck~ and the 
impmit lon of refund oblilmfions. '~ The Com- 
m lm lm held that the Beard had en-ed In mb- 
jectins SFPP's tariffs to investi lmtim unde~ 
Section 15(;') of the ICA. but ruled that the 
case sheukl Im forward as an ICA Sectic~ 
t3(1)  ~ c o m p ~ l n t  ~ l imited to the 
Issues proper ly rldsed by E P R  a n d  the 

Chevrm~ and NavaJo  Reflnimg C o m p a n y  
C 'NavaJo '~ .  h a v i n g  tn t e rgene~  thereaf ter  filed 
peti t ions for n ~ t n s .  T h ~  ~ alle#ed 
that  S F P P  should not be mUtled to pursue a 
Buckeye- type  m a r k e t  ~ defense ~ and  
seusht clm~lcation as to whether SFPP's pre- 
existln~ r~es must be deemed .kst #rid remm~ 
~de . n ~ r  the " r r ~ d ~ t h ~ r ~ r '  Wov~om ot 
the Enemy Porky Act of t ~  CEPAet'9. ° 
T h e  C m n m l s s i o n  I s sued  two  O r d e r s  on 
Rehearl~.  

In  i ts  ~ Orde~ on Rehearinff. issued June 
18. 1993. the  Cemmimim~ reaff i rmed its rultn~ 
v a c a t l ~  the  Beerd'~ s u s p e m l m  order and  Im- 
peaitim* of re fund  a b l i p t l e m  but  "dar t t led '"  
tha t  al though S F P P  could present  g u c k ~ e -  
type  m a r k e t d m S ~  evidence In i ts  deleing. It  

~ ~P. L.P. 62 t~ERC 162.060 ( t993I~ 

SFPP, L.P. 63 ~C | 6t~S4 (t993~ 

"49 U~C. app. § 13OX*geS). 

q 1,4 Oct Jmse 14k 1993. EPR ~ to mt~nd its 
c~mla4~nt by ~ldlnf ckdms t ~  ~ 
St~PP's oblectim~ on ~ t e m b e r  tO. t993. the 
InS ~ law Judte rukd that EPR's com- 
platnt ~axdd be amended track to Secteml~r ¢. t992. 
and tlmt gPl t  c~ ld  seek rqamiUmm fw the pe~od 
I~glm~ae two yea~ ~ to that dat~ SFPP, L-P. 
Order R ~  D a m a ~  Clatma and ~ .  and 
Chansimg Det~ a¢ ~ Cee~enmce. Docket 
Nee. OR92-84XX). et a/. (Sept. tO. 1993). 

¢~ Under the Cemndmion's se-cmlled Bucke~ ab 
temaUv¢, an atl pq:eUne may elect to dememtrate 
UWt lt~ nlg~ f e  ¢tmmU'aln~ I~ mm'ket | m  and 
that it th~efere sheuld be entltlsd to liSht4mmkd 
reffalatf~ Butane P/~e LMe Co. ~ I~RC 16t ~6 
(l~ ~e a/m Bt~e P~e [d~ C~. L.P. 4S 
t~RC 16h0¢6 ( tga ' ) .  

u 42 U.%~ | 7t72 rote (1994XScctlon 18o3). 

Fedwai EMqD, G u i d e l l m  
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was not entiUed to p~3ue the two-phmed 
Buckeye-type procedure. 4s T h e  ~rnmlu ion 
terminated the m s p e m ~  dockets ~ stated 
that the Wo=eedln~ would 8o forwsnJ in the 
cmnphdnt docket. OR92-8-(XX). Theresfter. on 
August 3. 1993. Chevron filed its cmnphdnt 
chaJJe~rin8 51=Tl~'s West Line rates. 

On October 5, 1993, the C o m ~  breed a 
furthe~ ~ order in respome to r e q u e m  
filed by EPR, Chevron, NavlJo and S~laP. w 
Mrlth respe~ to 8nmdfatherlnlr of SFPP's 
rates, the ~ o n  hekJ that rote5 in e~fect 
for the one year perkxl endin8 on the ds te  d 
emK-tm~t ar the EPAct (October 24. 1992). 
8rid nttes in effect on the date one 3~mr Weced- 
in8 d u t  date, and which v~re not subject to 
Wotest. compl~nt or tmnstlsat~on ductn8 ths t  
perlod, were Just and reasonal~ absont a sho~ 
Inl~ of substantinl dams~d ~ m m ~ m m ~ .  'm 
The C ~ n ~  asreed with St~=l= that  noth- 
ing in the initial protests filed by EPR snd 
Chevrm~ d'ddJeneed SFPP's West Line rates, 
and t h e r ~ m  found those raUs to he Just and 
r u s m m h ~  u n d ~  Sectkm 1803(i0 M the EPAct. 
The Octob~ 5 Order a f f lmm i  SF15~ r lsht  to 
present mKket-lx~ed ~ rdterated the 
dismhsaJ c( Chevrm's  pro~e~ of Tartff No. 18. 
snd hem that Chevron must show submmthd 
c h a m ~  circumsUmces under Section lS03(b) 
o( the EPAct m a predi~te  to a~r  showhq 
that SFPP's West Line rates Jwe unlawfuL st 

AddJtlomd complaints were filed on Decem- 
b ~  22, 1993. by N a v ~  (chal lem¢~ ~ lN~ 's  
F,,ast and West L k ~  rates) taxi ms Jsmum'y 14. 
1994. jointly by ARCO Products Co. mM T,,,,- 
aco Rerade~ ond MarketJn~ Inc., both of whmn 
chsllonsed S~PP's West Line rate~ In i ts  an- 
swer~ SFPP acknowledled that under a spec/al 
statutory m o t i o n .  Section 1803(bX2) o( the 
EPAct, NavNo need not meet the veqtdrem~t 
of showl~  • "subsUmtinl ctumse" in the eco- 
nomic ctrcumstm~es that form the b4eds of 
SFPP's West Line rates. However. ~ de- 
nled that ~ parties could "pi88y-ba~t" m 
NavlJo's c~mphdnt mad simUaHy dldlenge the 
West Line rotes without makin8 the requbdte 
~ 8  ~ d u n s e d  d m m u t a n c ~  

On AWtl 20. 1994, the ~mmlss ion hem that 
the f l l i n l  of Navajo's complaint  removed 
I n n d f a t h e r i ~  ix~tect lm from SFT~'s We~ 
Line rates and that ARCO, Tezaco and Chev- 
r m  thet~ore need not show ~ circum- 
stances, s~ However. in ~ to SFPP's 
request for rehmrins e( that rultnlL the Com- 
mission reversed its April 20 Order statins, 
" U l ~ n  furlher consideratim~ the ~ m i m i n n  
con~udes that the plain meanl~r o~ the bm- 
j u a ~  o( section 1803 requires ~-sn-on and 
ARCO/'rem~o to meet the chanimi circum- 
s tances  standard in pursu ing the i r  
~ , , 5 3  

Chevron. ARCO snd Texaco fi led petitions 
for r~umrhw ~r that order, which were dmJed 
m* September 16. 1994. s4 ARCO and Tegco 
sul~equently filed per.lUmps for review of the 
Commission's l~ll~wJbEk ruiinE in the U.S. 
Court of AppesJs for the ~ of Columbilt 
ClrcuIL The Commission and SI=PP filed too- 
t lom to dbmhs  on the sronnd that the Corn- 
mlmk~ ' s  mxk~s were not final. The court 

~w.~ t l y  dJsmiwed thole petltJmu~ f a r  

Besinnln8 in 1993 eatemdve dhcovery was 
cmglucted by the pert ldj~nts .  Camphdmmts 
also asked the pt~sidlnl admJnhtratlve law 
Judse to order SFPP to Weseat • Cost and 
Revem~ Stud~. That  reques~ was 8rtntecl In 
Novemher 1993, and purMmm to the presJdin8 
judse's order, Si~PP filed • Cost and Revenue 
Study In February 1994. settin8 forth unad- 
Justed results for 1993. A technk:a] c m f e n ~  
mrs the~ heki to answ~ ony quesCJom com- 
p/almmts, Stall and the~ e=perts hed ab~t 
the study aml the data on which It w u  l~tsed. 

I n  June 1994, the complainants filed written 
dh~ct testtmmW and exhibits, rnlsin8 • number 
~f chaBmses to Sl=l~'s rates and W'actk:m. 
The Cmnmlllon Staff filed its direcl testimony 
8nd exhiblts In Ausust 1994. SFPP's respomive 
testlmmw wm flied in Aiwil 199S, and the Staff 
8rid II11 c~mplainants filed rebuttal texUmmy 
and exhil~ts in Aus~st 199~ s6 

then mcces~ully moved to strike a 
I~rtton of the reb~tud cme5 filed by ARCO 

48 ,~vl~p, L.P, 63 FERC 161~ ~75 (1993). 

,~'PP, L.P, 6,5 FERC 161,0,1 (1993). 
sold. 

st/d. On Novqml:m" 4, 1993, Chevrm reed 8 thlnl 
petltim for rdusrtn8, thb Ume ~ the Cmn- 
mbdon's October 5 Order. The Comm~lm denied 
thst request an February 17. 1994. Slu1~P, L.P. 66 
FERC 1 61.210 (1994). 

u SF~P, L.P. 67 FERC 1 6 1 ~ ,  st ~ 61,255 
(1994). The ~ further hekJ thM mw mpara- 
tiros with ruspect to SPPP's We~t Idne mt~  cuuld be 
pr~pectlve o,b,. stm'tln8 from the dste of the flltn~ 
o¢ ~ cmmphdnt, ld. 

mck u 

SSSFPP, L.P~ M FERC 161.1~5. at p. 61..581 
( 1 ~  

s4 SF/~. L.P.. 68 FERC 161-106 (1994). 

ss Texaco Re~ • ~rqr. v. FERC N~ 94-1703. 
ig9S U , q . . ~  LEXIS 12.179 (D.C. Clr. Apr. 20. 

mAddltJmaJ comphdm ~ filed by Motel Oil 
Cmnpew ('34obU'3 and Tram C ~ n t t t o n  ("1"m~o'~ 
sd~r SPPP flied Its mspamh~ tmtbumy. The Com- 
miso~a evmtual~ cumddated throe cump~lnts Into 
the e,dml~ ~ Mobll Off Cor~ v. SF~P. 
L ~  73 PERC 161.0J2 (1905X Tm-o C~rp, v. SFI~P. 
Jr~P. 74 ~ R C  161,056(1~)" ~ and Tmco 

¶ 63,014 



Jnofflclal FERC-Generated PDF of 20050808-0295 Issued by FERC OSEC 08/08/2005 in Docket#: - 

65,122  Cited a s  "80 FERC ¶ . . . .  " 826 m. s-ez 

and Texaco relatin~ to product movements up- 
stream of the West Line oril0n Ix~nt stated in 
the tartffs a t  issue.~ S ~ P  slso moved to strike 
those portions of the Staff 's  and complainants' 
testimony that Included updated test year in- 
formation, or alternatively, for leave to file 
surrel~ttal t e s t i m m y  ~ to the par- 
ties' testimony. The p,~sidinS j u d ~  Stained 
SFPP's alternative motJca and permit ted 
SFPP to file surreh~ttal  testhnony; he also 
alloyed Staff and the comp/ainsnts  to respond 
with sur-surre~uttal te~imony. ~ 

The heroins In this mat te r  ran from Aptl l  9. 
1996 to July 19. 1996. requlrln~ $5 hearin~ 
days; thm~ are mm~ than  I I .000 pages o~ 
transcript  snd over 9S0 exhibits. ~ 

At the commencement o( the he~rln~, S~'PP 
and the other i~r t ic t l~mts  ~ reached q r e ~ m e n t  
c~ a Sun~mtry I s s u ~  Lis t  tha t  e s t ~  the 
issues to be IltlSzted in the imx:eedin~. ~t 

While the he , i nS  was underway. S~PP and 
EPR reached an N~reeme~t to settle all issues 
raised in EPR's  comphdnt,  pkmdinss and testi- 
mony flied In this p~z:eedh~. On September 6, 
1996, the p r e s i d i ~  ~ l ~  ~ranted E P R ~  too- 
tion to withdraw Ire comphdnt, as amended, 
and its sponsond~p of s l l  f l l i n ~  exhibits and 
testimony, whether spomored indivklusl ly or 
jointly with o 0 ~ r  Ixu~le~ "~ After the co~ lu -  
sion of the hesrin~. Navaho withdrew Its com- 
plaint ~ SFPP's West Line rstes. ~ 

! I1 .  B U R D E N  O F  P R O O F  

Becsmse this case is a comp/aint  Woceed l~  
under secUon 13 o( the  ICA and section 
1803(b) o( EPAct.  the c~mplalmmts bes t  the 
b u r d m  ~ p , ~  to support  the~  clalms s ~ s ~ s t  
SFPP's rates sml  i x s c t i c ~  ~" 

(Footno~ Cmtlnued) . 

permitted to Imt t ldN~ In the prom~h~ m th~ 
cond/Um thst they acce~ the rectal ss it edsted m 
the dstes ~ c~s~ldstk~ amd n~  add a~,  n~v Issam~ 

~ ~FPP, L.P. Order GranU~ MotSm to SUtke, 
D~ket Nm. ORgan000, et ~ C~pt. 26, l ~ ) .  

~ ,~0~oP, L.P. Order ~ Procedm~ 
Schedule, I)~ket Nm. 0R97~410O" ~ s t  (Oct. 12, 
1995). 

~ The~ sm g6 v~m~z  mf U-amcrl~ whkh In- 
dude he~ln~ ~ motlms and cmferm~s m wall m 
the hearins d ~z  devoted to crms-enmIMt/~ d 
wi tness .  

w SFPP, complainants, and lm~v~nm~ sre 
t ~  Md pm't~past~ SIS~ IS a pa r t idp~t  but not a 

~J See Tr. 3675. The Summary lssua LISt Is 
found In tl~ ~ p l i .  V ~  42st pp. U, ~ iv, 

¶ 63,014 

i V .  B A S E  Y E A R ,  T E S T  Y E A R  A N D  
U P D A T E D  D A T A  

There are ~ issues concerning what 
base period and test period da ta  to use in 
d e v e l o p ~  SFPP+s rates and what adjustments 
to tha t  da ta  are a p p r o p ~ t e .  

thls p rocecd l~  began in 1992, there 
were no O~nmisslc~ resulat ions or pdicles  re- 
8ardin8 Ixue and test periods for oil pipelines. 
C o m m l ~ o a  rz r ,  dsUons setUns forth the base 
and test periods for oU I~pe~nes went into 
effect On November  16, 1994. 18 C.F.R. 
§ 346~,  af ter  the complainants in this case 
filed their  direct cases. The new ol! pipeline 
r~sul~tions ~ n m ~ i n s  base and test periods 
apply only to fllins5 for inl t lal  rates or c h a n g ~  
tn r a t ~  m d  do not by their  terms exi~ci t ly  
aPI~iY to c o m l ~ t  IX'Cceedll~ As noted 
ller, the instant  case is • complaint  proctoring. 
Thu~  w l ~  t l ~  c ~  I ~ 8 ~  in 1992 t l m ~  was 
an in i t ia l  question as to what base period to 
u ~  

As noted, the Ix'eskU~ admln ls t r~v~ law 
]~l~e hnd ordered SFPP to pcese~t a Cm~ and 
R ~ u ~  Study by an order ~ on Nov- 
embor24 ,  1993. Pursuant  to tha t  order SFPP, 
in Fel~uary 1994, filed Its Cost and Revenue 
Study which set forth unadjusted results for 
! 993.  " 

On December 15, 1993. a t  a pr thesr ln~ ccc~ 
ference, the presidin~ Judl~ ruled that  the 
twelve mcmth pe~4od ending on December 31, 
1993, would be the Imas year. ~ 

In June 1994 the compininants filed their  
writ ten d i ~ ¢ t  test imony mid exhibits, SrKI in 
August 1994 ~taff  flied i ts  wri t te~ d~rect tesU- 
mony and m0dl~t~ theh" direct ~ u ~ l  1993 
data. S~rPP's answ~n8  aase abo was based on 
1993 data. 

However, when ccmpla/mmts and Staff filed 
t h ~  rebut ta l  ~ s e s  in A u g u ~  o( 199..% their  

stud v, l~Inl trmmc~t ~ ~,a~X A 145-~we 
Cmsoflda~d braes l~t and Pmltlon SU~me~t ~u 
~isd ,~th the ~ ~ ,~dl & 1996 by S~P 
m behsB d aU parU~mms In the ~cemflnl purm- 
s~t roan o~er~the im~dlnSjud~elmmd ~ 
Janua~ 16, I~ 

U S/~P. L.P. 76 FERC 163018 (1996). 

"See  SFPP, L.P. 80 FERC 16,~014 (199;'):. 
SP~P. L.P. 80 FEMC 1 61,088 (1997). 

~ 5 ~ P ,  L.P. 66 FERC 161,210, st  m 61,479 
n.10 (1994~ ~ ,  L.P., 6S FERC 1'61,028, s t  p. 
61,379 n.l 7 (199J~ ~-'PP. L.P., 63 FERC 161,014, st  
p. 61,125 (1993). 

~s Tr. 16,"0, 1675. 1676. That ruling was later 
~atDrm4xL "Int. ;3d~ ;37.54-55. 3268. 

Fedmll EnmlY Gu/delinm 
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approaches to the  d a t a  varied,  ranginlt f rom 
the m e  o( unadjusted 1993 d a t a  (West  L ine  
Shippers) e~ to adjusted 1993 d a t a  ( R H C )  to 
1993 d a t a  ad}usted for 1994 even t s  (Nava jo  
and Chevron) to unadjusted 1994 d a t a  (Staff).  

SFIPP moved to s t r ike those i ~ t i o n s  of the  
S t a f f s  a:KI complainants" cases tha t  included 
updated  test  yea r  lnformmtlon; al tecnat ively 
S F P P  mdted leave to file surrebut ta l  tes t imony 

to complainants' and Staf fs up- 
d a t e d  ~ .  T h e  presidin8 judse i f fanted 
S F P P s  altm'rmUve motion to fi le sulTel~ttal 
testimony and exhibits, and he also allowed 
Staff  and complainants to file sur-sorrebuttal  
testimooy and exhibit-~- ~ S~;~P's surrebuttal 
case  effect iveW abandoned the  1993 base  yea r  
and  moved  to m~ ml~s t ed  1994 test  y~tr .  Thus ,  
all partidpmnta had the opportuni ty to file 
surre imt ta l  and  s u r - s u r r e ~ t t a l  evidence and 
were able to file UlX~ted data ~<! rmPond to 
the me  of updated data by othet~ 

The record now contains dam updated from 
1993 concefnin~, biter a//a. such m a t t e ~  as  
capiudlzat ion and  ra te  0~ R t u r ~  volumes, and 
expemes  for power and fuel. ~ r edudn8  
a~ents, recondlUoninli of pipe. l i t i i~ t ion ex- 
pemes ,  and  onvl ronmemal  mat ters .  

The  Commission has  indicated tha t  oll pipe- 
line reguLaUon has not bee~ subject to the  same  
strict rules about test pericds that apply to the 
other industries the Commission rq iu l a t e¢  In  
Opinion NO. 154, for example,  the  Commlsslon 
concluded that  in oll pipel ine proceedings 
"[r l igid roles about test pe~ods and about the 
way in which dive~sences between expectations 
and  actual i t ies  should be t rea ted  seem out of 
place . . . .  ,4s Al thoush Opinion No. 154 itself 

vacated by the United  States  Court o~ 
Appeals,  thL~ flexll~ie attitude toward the. test  
period issue wm expressly ru/th'med in Opin- 
ion No. 154-B. w " 

m t.aj~<ad ~ o e  . U ~  co., L.JP, Oph~n 
N~ 397, 7t FERC 1.61,338 (1995). the Com- 
mission mdected the p¢otesumW arluments 
tha t  riffid tes t  y e a r  rule5 apply  in oil pipeline 

proceed   common  
be/one the  new off pipeBoe cest o~ s e ~  relPP 
laUons became effective. There ,  in • a b e  in- 
volvin~ both a lodr~d4n and a f ~  
period, the  Commission ~ a tes t  yea r  
approsch spedf lc  to tha t  Woceedb~.  In  m do" 
ir~.. i t  not~_ tha t  fro. periods p¢ior to J anum'y  1, 

The "We~ Line Sldpl~m'" am ARCO Pro4ucts 
Cem0any, Mo~/I OII C.~l~rotk~ Texaco Reflnin~ 
and MarkeUn~ Inc. and Tm~o Reflnle~ Ccm~my" 

~ See dlscu~i~ at Tr. ~840-$8 and on~r Imued 
October 12. 199S. 

m W i ~  Pipe Line C~. 21 FERC | 61.260, at 
p. 61,658 (t9~2). 

f lRC retorts 
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1995. when the  new test  year  regulations for 
cost of service filings became effective. " the  
Commission had no policy with respect to off 
pipeline test years." and that ¢m this issue "the 
Commissic~'$ gas  and public uti l i ty precedents 
were not controlllmL ' ' ~  

While the 8as and electric ut i l i ty  precedents 
are not c~mtrelling, they provide useful guid- 
ance. Thus in NorOnve~ PJpe/b~e Corp.. Opin- 
icn No. 396-A. 76 FERC |61,068. at p. 61.424 
(1996). the Commis~cm held that i t  hnd dlscR- 
ticm to use test period data to update rate base 
whe~ the test pefi0d ditut provkk~ mote repre- 
sentative numbers.  In  Williston Basin Pipeline 
Co., 67 FERC 1.61.i37. at  p. 61,370 (1994). 
aff'd in relevant part. 71 FERC 1.61.019 
(1995), the Commisdon concluded that filed- 
for rate data can he "updated to reflect post- 
flnnli d a t a  i f  the updated data are shown to be 

The kinds of data the Commission has al- 
lowed to be updated Tin natural 8as, electric, 
and ~ !  pipeline ca~s are Jgustrated by the 
fdk~Cn¢  cases: Towns o¢ Concord. Norwood. 
and Wellesley. Mass. v. FedemI  E a o r ~  Regu- 
l a r r y  C o m m ' ~  955 F 2 d  67, 68 (D.C. C~. 
1992) (dUns ~ e~ Jd. v. Fedend  EnerSy  
Comm'n. 669 F2,d 799. 806 (D.C. Cir. 1981) (a 
ut i l i ty m a y  pass on the increasing cost; of fuel 
to its customers without f lung a new rate 
schedule throuBh a fuel ad] t~ tment  clause; 
K u p a r u k  Tra%mp. Co. 55 F E R C  1.61,122. a t  p. 
61.383 ( t991)  (using p0st-test period volumes);. 
ARCO P/pc L3m~ Co., Opinion No. 351. 52 
F E R C  !'61,055, a t  p. 61,245 (1990) (using sLy- 
year a v e r s e  o( o~f shortJWe expeme);. S~J them 
Ca/tt'orn/a ~ Co .  8 F E R C  1. 61,099, a t  p. 
61,383 (1979) C'Commlmlon has  permi t ted  up- 
d a t i n i  of a company ' s  c~oi ta /~J-uc ture  wbe~ 
the d a t a  is ixesmtted a t  the  bearln8 and there " 
is no need to reopen the  reco~." ) ;  Common- 
weaRh F.dkmn Co,  3 F E R C  1. 63,026. a t  p. 
65,142 (1978) (upda t ing  o( interest expense for 

t ax  computat ion is accepted).  

I theref~ take a i ~ d b l e  approach in this 
case to the  ~ e  of d a m  beyond the  b a ~  Pedod 
so tha t  forward-ledidns ra tes  m a y  be estab- 

as  accurateht  and fair ly m i~mible. The 
m e  od[ updated  d a t a  will become appanmt  as 
the  iseues are  ~ in the  fo l iowi~  P a S ~  
o~ th is  ini thd decision. 

o ~ e  WJmams Pfpe Lb~  Ce-. 31 FERC 161.377. 
at p. 61.838 (1985)~ s ~  aJ~ K ~ r u d ¢  'Tramp. C ~  55 
FERC ! 61.122. at p. 61,383 n.93 (l~MXCcmmludm 
ma~ Rb, ~ ~ ootskJe the te~ Peflod If neces" 
~ r y  to ad/eve a ratlmal result). 

m71 FERC 161,3,3~ at p. 62,313 (dtaUom 
omitted). 

¶ 63,014 
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V .  R A T E  B A S E  

A .  I n t r o d u c t i o n  

T h e e  are ~,verai twues invdvtn~ the rate 
bese far SFPP. 

Sectl~ l(b3 of the Intet~ate Cemmeme Act 
requires that rates for oil Mpdine 
tion be Just 8rid remonable. 7t Befot~ 1977 oll 
ptlx~ne r a t ~  were subject to the J~hdk~en  of 
the [ n ~ e  Commerce C A m m b d ~  C'ICC"). 
The ICC, fn settin~ oil MPeflme rates, used • 
tradftlomd cost of se~wice approach, n How- 
ever. the ICC's methadah~, allowed • return 
on • VsluaUon Rate Base C'VRB"), which rep- 
rmmted • mixture of both m4zlmd ~ and 
eep~xluctlan cost. 7~ 

In 1977 ~ a ~ l k - t l ~  o ~ r  ell plpellne resula- 
Uml was UIx~erred  frem the ICC to the FERC 
Dursuant te the Department of Enerly Oqim~ 
zaOon Act. n WUnams Pipe EJae C~ C'Oidnion 
No. IS4"~ s repe~eated FERCs first attempt 
to articulate tbe R s . i m e ~  r a t e m a k ~  ram- 
dm.ds to be ~ppUed to a l  plpaJne~ In O p ~ o a  
No. I M  ~ C  aKIopted the VRB methodofolw 
pe~-~om~ used 17y the I ~ . ~  In 19~3 P E R C  
d e ~ d  ~ of Ot~don N . .  lS4. ~ 

In 19~4 tbe Court of Appe|ds far tbe DJs~Jct 
of Cohsml~Ja Cb~aJt held that  the Cmnmbsion's 
0~ler in O p b ~ n  No. IS4 cout rave~d the 
Commission's s t t~u t~y  req~mdbWty to e m ~ e  
that ~ p 4 p e l ~  rates sre Jus~ m d  m m m s b k 2  s 
The court set forth five "bask  8uldepcm" far 
tbe Cmmulmlon to use tn farmulathtS a reeula- 
tary raummkJn~ ~ (1) o41 pipeline rates 
must fail w/thin a ~ c/" v m s m m / ~  as 
emuimd by the IC,~ (2) pmJumed market 
Imam may not cmstJtute the wJndixd reSula- 
tery comtraint: (3) stay departure from cmt- 
I:.wed m t ~  m W  be made o ~  ~ m  the non- 
cost factors are ck~rly kJmtUied, u d  the al- 
ta'nate r a ~  methecht emum that tbe 
resmlUmt rate leve~ are J~uUfled by throe fa~- 
tovg (4) the rate of return methedaeW em- 
ployed should take account of  the risks 
msodmed ~dth the mm~lsted enUW: and (.q) 
Ix~h rote brae aml rate  of return methodok~les 
must be carefully scrut ln l~d to see that they 

wW operate tosether to p.xluce a Jmt a,d 
rate. m The Court ~ ~ then 

remanded the case to the C~mmisdoa. m 

The ~mmlsslm* mspoMed to the Court of 
~ i n  w l / f l a ~  Pipe L/he ~ 8~ C'Optnion 
No. 154-B"). In Opinion No. 154-B, the 
mlmllon adopted mt d e ~  ~ arli~ 
hal caat C'TOC") as the model far calculating 
aa oil plpeflne's rate base and cap4tal-rdated 
coml~Qems ~ reve~ reqtdremem~ rather 
thap its tradJtJmml net depreciated m48Jnal 
cost ("DO(:"). u 

The Commission described TO(: in Opln/ea 
No. IS4-R: 

TOC warks m foflow~ Pkst ,  T O ~  ~ s t  l~da~ 
net ~ ariMaal cmt. requires the 
d~m.'minatle~ of a nominal (iafhtUoe.4n- 
duded) rate of ~-turn on eq,,~ty that Rflects 
the Mpetine's risks and its ~ cmt 

cap4teL Next. the inflation compuoem 
that rate o/return Is es~-acted. This lesve5 
wh~t ecemxnlsts caU a "real" rate o~ retm~ 
The reed rate ~ return tfmes the equity s h a ~  
d the rote brae ~ d d s  the yem4y aUowed 
equlW r~urn  tn doflm3. Tbe ~ factar 

the equity rate ~ ~ the equHy 
rate base write-up. That  ln,iteup, like depre- 
chttlon, is wrkte~off or amartlmd ove~ 
U~e ~ the m'oparty. ~ 
The Commis~on 8rive the followlnj exsmple I 

of how TOC woukl be determined: 
Assume • new plpeUne with an ariZinal 
equity investmem of $1~00. Also assume 
U I t  a j m t  ami remumdde overall rate of 
r~-Y.urn on equity would be 16 percent and 
that 7 p e m ~ t  ef that represeats inflatlm~ 
TMs lesves 9 IIx~r~t as the so-m/led "real" 
rate of rettwn. In its first year of sarvice, the 
pipeline weuid be e~UUed to em'n ~ (9 
pemeut ~ I;1.000) and $70 (7 pe t~n t  
time5 $I,000) would be csp4tallzed into its 
equity rate bese te be ~ ove~ the llfe 
of the i~'ope~y star t ln l  In th~ first ye~'. 
almqt, with the ~ U o n  on the $1,000. I f  
that l i fe ~ twemy yem~ In adlWUm to 
U~e mtum of 190. the pipeline mx~l be 
enti t led to recover,  in the f h s t  year,  ~ 0  as  

n SectJ~ l ( ~  ar Ihe ICA immm h, ~ r t :  
Ag ¢hml~ mad~ (ur my  servke nmderud ~," ¢o h- 

RndeRd In eke traaSl~tmJ~ d...~'~mW_er In 
cunnectlm thm~U~ s l~ l  be Just and mmuaabie, 
and every u~ust md ~ Chmlm fer md~ 
u.'vice m" u 7  pert there~ i. pe~MMted 8rid dedm'ed 
to be unlawbd. 49 U.&C. app. I KS). 

~ Ex. Z at p. 5. 
n ld .  
74 42 U.S.C. § 7101. el' Jeq. (1994). 
7s21FERC 1 61.260 (1982). 
7'21 I~RC | 61.260. at p. 61.fx32. 

¶63,014 

n 22 FERC 1 6 ] ~  ( 1 ~  

734 P.2d 1 ~ 6 .  1 ~ o  (D.C. Cir.). co~ dea~f s ~  a~a. 
W n f f a m s / ~ e  L/ae ~ .  v./ramsem Uafm CeaL / ~ -  
chmqse. I ~  4~0 U.S. 1034 ( lge4)  ("l~m~Ts UMoo 

~ 734 F.2d m1530. 

mid.  

81 31 FERC ~ 61.377 (1985). 

w31 FERC I61,377. at p. 61,83& 
w31 IP~RC I61.377. at p. 61,834 (dtatlom 

omitted). 

Federal E n ~ f f  Oukle l l~e 
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amort iza t ion ($70 divided by  20), $$0 as 
depreda t ion  ($1,000 cUvid~l by ~0), its em- 
bedded debt cost, and depreciation ~socl- 
a ted  wi th  debt  inves tmen t .  This process 
would continue over the  Hfe o( the IX'Operty 
unti l  the rate ~ (as~minl~ no sadvalle 
value) hit ~ Unless ~ in a rate 
case, the real rate, which should be relatlve]y 
stable, would he 9 peseta each year. The 
ln f l a t lm ra t e  wo~kl v a r y  as  the  chosen 
tion index v ~ k ~  ~ 
T h e  C o m m i s ~ o n  thm~ wm~t  o~  t o  sm~. 

I t  ts importm~t to e m p i m s ~ e  that  TOC and 
net  d e p ~ d a t ~ l  oHStnal cost are  . . .  
tUdly the  ~une except  for their  t r ca tnumt  
inflation. T O C  reflects inf lat iue through an  
au tomat ic  ad jus tmen t  to ra te  base. Ne t  de- 
predated ~ ~ s t  reflects estimated In- 
flatlon In the nominal rate (3£ return. This 
differ~n~ between them results in • dlff~- 
ent timing ~/ the recovery o~ the c~t 
equity capita], whe~ inflation exists, ove~ the 
life o( the property. But . . . .  " l t ]heeret lcal ly,  
T O C  resul ts  in the  s a m e  d iscounted  value of 
the  ~ s t r u m  for the  i n v ~ t o r  a s  does  
'un t rcnded '  ~ c ~ t . "  

The  C o m m k s i ~  adopts  T O C  ove~ net  ckixe-  
d a t e d  orillinal cost because i t  is • t heoRtF  
cally a c c e p t a l ~  a l te rna t ive  tha t  a f t e r  the  
switch f rom valuaUon will help newer pipe- 
lines with hlsher ra te  bases to compete with 
oidk~" pipelines with ~ rate bases and will 
help them compete with other modes o~ oil 
transport lind so will t¢~KI to rostra" ~mpet i -  
tkm r m e n d l y .  Th i s  is so because TOC miti-  
ga tes  the  f r ~ t - e e d  Iomt Wgblem for new 

While TOC and D O C  d i f f . "  in c m ~ d n  i m p ~ o  
rant resl~cts, both are designed to achleve a 
common imrpme: a pipeline's cmt of se~vlce Is 
the sum ot all prudently incurred c~sts ~r oper- 
atien, incluclin8 a reasonab~ return on the ap- 
lX'Oprlate rate base, and amounts sufJ[l(~mt to 
recover ix~demly-invested capi ta l . "  

In movin~ frmn the  ICC ' s  VRB 
to the  T O C  methodololW, the  Commission had 
to c ~ a t ~  a one-Ume aAlustmcnt  to ra te  Imse to 
"br idge"  the  ~ap b e t ~ e n  D O C  and the  ICC ' s  
VRB for oil pipelines' egistinlr resets as ~ De- 
cember 31, 1983. This  new rate base under 
TO<:. be~hminl~ In 1984. is referred to as  • 
pipeline's  S ta r t ing  R a t e  Base ( "S~B") ,  and the  

o~e time adJus;mcnt to • level in excess of a 
DOC base Is referred to as ;he S~B Write-up. I~ 

13. Determining Rate  Base Under Opinion 
No.  154-1B 

The  s t a r t ing  point for the  ra te  analysis  in 
this case is the ra te  base calculation uncle" the 
01plnim No. 1$4-B met lmdo i~y .  Unlike the 
tradi t ional  deimx' ta ted  orlshud cost C D O C " )  
mct}mdolow mini  in natural  gas  and electric 
rate cases, the 154-B rate ~ is a dynamic  
s t ruc ture  tha t  requires both • build-up and 
separate amortization over time because ol the 
combined impac t s  of the SRB write-up and the  
caleulatlon o( the deleted return each year on 
the rate Imp. 

ll~ttlse o( the dyzmmic nature of the rate 
base caleulatim~ it  iS impor tan t  tha t  each ele- 
m c m  of the  calculation be COmlmted properly. 
Any distm'Uon not only ripples tlu'oulih each 
y e a r s  calculation, but  also has  a mult ipl ier  
effect on the  calculation in subsequent  years. 
Any ~ e m c ~ t  (x[ am element  of the 154-B 
calculation l e t s  ~ e d  and  o v ~  t ime  re- 
sul ts  in ra tes  ~ than  throe tha t  woukl 
result from • pc~per appbcaUon o/ the 154-B 
methodolmy. 

~ = p P  wl tnms  Je s~m spedflcal ly  r~-ocnized 
tl'ds r l p p ~  e ~ ' t .  O n  crms-mumnlnmtlc~ he ac- 

for example,  that any overstate- 
rmmt in the cemputaflon o( deferred retm'n 
wv~ld result in an ~ t e m e n t  in the r v t u m  
calculation that would ripple thnm#h the cost- 
0(-4~rV~C~ C;dcuhl t~l .  N In  parUcular, such an 
ovmltatmm~t would r~sult in an egcess ol ac- 
crmd of deferred ~ that ,  in subsequent 
y ~ t t ~  would result in am ove~A~emml t  of 
amort iza t ion of de/erred e a r u i n s ~ - - a  cost of 
serv ice I tmtE an  overs ta tement  of  the real  ~ -  
turn on eq,,;ty a/Iowance; an  overs ta tement  of 
any  tax aUowanv¢ and a furth~ ova-s ta tement  
of deferred return ~ the ov~gated delta'red 

Undm" the Commission 's  Opinion No. 154-B 
m ~ .  the  s tu"Ung point for dev¢loptn8 
• pipeUne's SRB is the  pipellne'$ rate base as it 
existed on Decemher 31, 1963. I I  This caleu~- 
t im, H mechanical ,  the  formula belnu defined 
I ~  the  Commlmion In 0pinion No. IS4-B as: 

the  sum of a pipeline'$ debt  rat io  t imes  book 
net d ~ e d  ~rlSinal cost ~nd the equity 
ratio times the ~x-~luct lon cost portkm of 
the  valuation rate buse depcectated by  the  

ld. (citatlom omitted). 
mld. (dtaflom omitted). 

m Ex. I at  p. 7. 

~ O~rdon No. 154-~ 31 FERC 161,177. at pp. 
61~13-34. The C~mmisslon sbo referred to ~ B  as 

FERC RworB 

being • "'UInsttlon rate brae." 31 FERC ~ 61..377. at 

• Tr .  11076-78. 

m 31 FERC ! 61.377. at p. 61.839 nAO. 

¶ 63,014 
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same pe~cmtaee ss  the book adcJmd cos¢ 
rate bese has bee, ~ e d , ~ e  

The am~mt  derived from that calculation, 
added to the carrk~s oHsimtl c~ t  ~ land. 
rishts o( w w  less book ~ o n .  workins 
ca~tal  and plant hoe included in the 1983 
valuation at c ~  less b ~ k  depreciation, yields 
the tobd SRB used fro" mtmmddn~. 9! 

The ~ bdkMM this formula wmdd 
be a "middle 8r~und" between valuation and 
net depeedated ortsinaJ cost, but noted that 
the f ic tmd dtuatJom o4' the ninety pipelines it 
resuhttes could be e~pected to differ, ond there- 
fore in • ixu~k'ular rate case a i~ ' t i c i l~n t  
could ndm the Imue of the oppt~pe~tteness o( a 
su~tlne rs te  base mchleved by application or 
the aforementioned formula. ~ 

In the instant cstse, these k no dlsl~te that 
this formula muse be used to calculate SRB. 
However, the SRB calculated by SF3~P differs 
from the S~B clJcuJMed by the other pm'tJd- 
i~mts because ~ several factors, such m the 
flldlJtJes ~llocated to the .~ast Line venus the 
Wes¢ IJne, the fact t l u t  s0me pm'tictpants 
included Inves~ne~t attrlh~t~b~e to the mfll- 
tary laterals while SFPP excluded such invest- 
mere. and the fact that the Im'Uciv~nts and 
5FPP arsue foe dHferent ca~tal structures to 
he al~lled In computb~ S~B. ~ Issues are 
anahrsed and ~ sel~-ate~, b~r~ resolu- 
tlon ~ throe I smm should allow the SRB to be 
computed without any further ~ t  
8 rams  the psrtJclpemts. 

C. App¢opHate Cspl taf  S t ruc ture  for the  
S R B  ComputMiem 

A crltical element In csJculating SRB is de- 
termbdns the proper caplud structure, i.~, the 
d e b ~ e q u / t y  ra t io .  AlthOUEh, as Just noted, the 
dcasr  smount o( the undepredsted portion ~ 
Si~PP% valuation rate base and of the un- 
d e p m ~ t e d  odslmd cost ~ c s n ' ~  ~ In 
service to be used in comp~tlnj the SRB m ~ 
Deceml:~ 31. 19~3. Js not 8~nerany In dispute. 

f ~  a few items whlkh will be rmolved In 
thls Inltlal de.Mort, ~ e  caplUd structun~ to be 
used In c o m ~ t l ~  the SRB is in d is~U~ 

The dlsput~ ~ the cspltal scrucCure is d ip 
nLqcant becaut .  In the f l ~  ~ It deter- 
m l n e s  t h e  remoun t  o f  t h e  S R B ,  a n d  
correlativdy, the amount o( the SRB uylte-up. 

The SRB write-up is affected becau,~ It is the 
portion of the SRB. computed pursuant to the 
Commis~m's formula, whk:h exceeds the DOC 
rate bise. That exce~ is toCldly drivml by the 
Pm~cefltNle ~ equity in t ]~  ¢lp4tid strtJCtUre. 
In dmple terms, the Irrester the equity per- 
centale ~ the capital structure, the mere the 
SRB wm esceed the DOC rme brae and, omse- 
qumt ly ,  the Sreater will be the SRB wflte-up 
ira:bided In the rote Imse fro- rote caJculaUm~ 

The Cocm~imloel e s t ~  a i ~  nJile In 
Opinion N¢~ IS4-B that where the pipeline 
itself Issues no Ionlptecm debt. the capital 
strt~tur~ of the p ~ r ~ t  M he used,~ and 
the cspltal structure used sh~ld  he the one in 
effect as o( the date M Opin/cn No. IS4-B, Le~ 
June 28, 1985. ~ However. the Commisdon in 
Opinion Nc~ IS4-B spedfJca]ly permitted par- 
t id i~n t s  "to urse the use o( s ~ l e  other csplud 
strutting. ' ~  Subsequently In Opiniml No. 3SI, 
the Commizdm made d u r  that i t  wm cm- 
cemed that. m tpplied in individual cases, the 
~su l t i n j  cspitld structure not be "abe.'- 
mid.'46 The Commimkm idso made desr thllt 
the CommlsMon's central focus in determininw 
the capital structure to be applied to de¢Ive the 
SRB --end,  thereby, the SRB wThe-up--~ms 
"whether the capital structure is relmmenta- 
t i re  o( the plpeUne's r l~s.  " ~  

1. Posit/oas ~ the Pm ti,~0mn~ 

The imrtldp*nts h a w  diffenmt 
to the determination a[ the approwtate cap~ 
talization for the SRB and for the yem5 after 
December 31, 1983. 

As ~ the date Ot~n~n Nc~ I S 4 ~  wm imued 
(June 28. 1985). SFPP's  predecessor. Southern 
Poclflc lFqpe Lines. Inc.. wm a wholly owned 
subsidiary c( Santa Fe Southern Pacific C o q ~  
m u m  ( '~FSP")  l ind tha p~pdine had no out- 
standln8 ions-term delX. m SFPP's pt~semation 
reed  a 2 1 ~ !  pro'emit ~ pm'ce~t equ i t y  
SRB capital s t ructu~ which was S~P '$  capi- 
tal structure ts  of June 30. 198~ In o th~  
wondl~ SFPP used the capital structu~ o~ the 
parent o~ SFPP's predecessor. ~ 

Staff. RI-IC. and Chevron urge that the SRB 
should have the capital structure ~ SFPP 
whent It fi13t becsme • l~Ib~cly t raded  ent i ty  
on Decembe~ 19, 1988. whm Its cap/tal s t ruo 

w Id. at p. 61,833. 

9t See ld. at  p. 61,839 n.40, 

ld .  at p. 6 1 J l ~  (cl tat le~ omitted). 

31 FERC | 61,377, at  p. 61,836. 

9~ ld .  a t  n.43. 

~ / d .  at p. 61,833. 

¶ 63,014 

~..qco ~ C4mpi~. S2 FERC 161~5.  
t¢ p. 61~3  (1990~ 

~71¢L 

m ~  142 at i~ 7. 

ss SITPP Ixdthd Brief I t  p. 28: I ~  311 8¢ p. 6; see 
~d,o E¢ 950 (Secm~ Revised} at Sch. 4. 

Fodm~ EnwEy Gufd~fM8 
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ture was 60.74 percent debt/39.2G percent 
equity. 1°° 

N•va~o advocates two al ternat ive  m t h e d s  
for determlnln8 the capital  ~ ruc tu re  of S~B. 
Nava]o's t i n t  method, like Sta/Ps. RHC's and 
Chevron's, use5 • capital  s tructure of 60.74 
percent debt/39~6 percent equity. Navajo 's  
alternative method cle~v~ an SRB capital 
structure by avm'Iglng Si=PP's debt /equi ty  ra- 
rio over a seven year poriod when SFPP was a 
publicly-traded stand-alone company. The •v -  
e r a ~  deb t /equi ty  ratio of SFPP for that period 
is ~5.48 percent d e b t 4 3 . 5 2  percent equity, ml 

W¢~. ~ S i ' d p l ~  take the poMtlon 
tha t  SI;'PP stmuld not be allowed an SRB be- 
came "there is no sut i~actory ~ on which 
to conclude tha t  SFPP has correctly estab- 
lished the rote base from the belltnnin8 a t  the 
s tar t ing  rate bese . . .  stase. " ' m  Alternatively,  
the West Line S~Ipp~s's "sup13ort the podtlon 
of Commh~lon Staff and the other complain- 
ants"  if  an SRB is allowed. Im 

2. D / s c u ~ o n  
Hay/riB. reviewed the evidence, the ariru- 

me~ts of the part iclpams,  and the law, I hald 
tha~ the caplUd structur~ of SFPP  on Decem- 
be~ 19. 1988 (I.~, 60.74 pm~,n t  debt a~d 39.26 
pm'ce~t equity)  ~ be used In detm'mininli 
SFPP's startin~ rate base. I rt~ect SI;'P~s i x ~ -  
tion that the capital structu~ should he that of 
S~'PlE~s ix~decess~s parent. SPSP. on June 28. 
1985, the da te  ~ Opinion N~ 154-B. As noted 
that capital strticttme cm~ststed of 21.71 
cent debt and 78.29 perce~t equity. 

There are sevoral reasens for this ruiinlr. 
Am(mS other thinS~ the evidence shows tha t  
the capital  s t r u c t m  of S l i P ' s  predecessor's 
parent, ~=SP. does not reflect the business 
risks of SI~PP. Also, the use of S~SP's capital 
sZructure in thh WoceedinS faJB the Commls- 
ston's "middle  8rmmd'" test because i t  results 
either in a starUn8 rste bese above the valua- 
tion ra te  base, or one below the valtmtJon rate  
base but  very cioee to It ff one ~ the 
calculations of SI;'PP witnm~ Jessen. tm There 
are alsu othor r~mm~s for my ruiin~ which will 
be discussed hereafter. 

The question of what  capi ta l  structure to use 
in detorminln~ the S~B is one of the m a ~  
Important issues in this proceeding because of 

i ts ~ impact. One can see from the SRB 
formula, m6 supra, tha t  the debt and equity 
ratios serve as the w d s h t s  tha t  are applied to 
the  o r l l i n a i  cost  and  r ep roduc t ion  cost 
m o u n t &  Since reproduction cost can be ex- 
pected to be hlllhor than orttdnal cost. the 
S~ttor the welsht that is applied to reproduc- 
tion cost. the hJs4ter the SRB will be_ The 
impact on SFPP's tariffs, however, ices beym~ 
the ini t ial  size ~ the SRB. Capi ta l  structure is 
also • factor in post-SRB adjustm~mts to the 
rate Imtse and In the d e t a ' r r ~ U o n  of deferred 
earnln85 in the TOC methodo~ily. 

In  d e t m n i n l ~  an aplxaWhtte  capital  struc- 
ture, the Cammis~on has stated: 

In settin8 the return on capital, we must 
first determine the capital  structure. The 
cost of capttal borne by the mtepuyem Is 
determined both by the allowed rate of re- 
turn  on caD/tal lind the composition of the 
capital  s t ructure  to which the rate of return 
is applied. Because of differe~cos among the 
cmts  of debt, equity,  and pr~erred  ami b ~  
came only Interest costs are  deductible for 
Income taxes, the capital  structure directly 
affects the cmt  of capital ,  as wall as the 
/ncome tax allowed in the cost of sm4ce.  
Consequontly In ~ t t i n s  jus t  and r , ~ s e m d ~  
ra te~ i t  ts necemary to ensure tha t  the rates 
an~ b m ~  on, /ma-  a~'a, a ~ bal- 
anced tapirs)  structt, m that m l e ~ s  the rtsk 
of the rel~lated uti l i ty. ' ~  
The cm~ern of the C o m m i m l ~  In the natu- 

ral ffm case~ that  capital  ~m'uctur~ be appro- 
pda te ly  dmson became of the Impact on m t e ~  
has ess~ 8hinter Mlml1~ance when settlnlr the 
SRB for an oll pipeline. A s  noted above, the 
SRB capital structure has nn even i~r~ter Ira- 
pact  on rates than  the  rate of return capital  
structure dctennined in the usual natural  ires 
rate cas~ simply because of the r e v e r t ~ t i n S  
and cumulat ive  affect the SRB capital  s t ru~  
ture has over the yem~ 

In 1978 the Commission, in • gas pipeline 
rate ~ issued its most campfehen~ve suite- 
merit of how the capital s t r u c t m  issue should 
be evaluated when there is • parrot-subsidiary 
relationship: mf 

The capital  structure of subsidiary ope~-  
t lom shmdd not be accepted for use in rate 

m See EL 101 at p.9; Ex. 104at p. 2 o I Z  

mJ.~eEz. 529a tSch .&p.  l o f 4 , 1 1 n m l ~ d 2  
(19GSCakmm) andSch. 8. p. 3 o f 4 ,  Unes l a n d 2  

toa Reldy Brk.f at p. 2. 

tm Reoly Bdef at p. S. 

to* See E~ 238 at i~. 44-4~ 

t~ 31 FERC ~ 61~t77. at p. 6h839 ~40. 

FERC Rworts 

les Consoffdmtd Gas .q~pply C ~ t i o a ,  24 
FERC I61.046. at p. 61,133 (19L,'k see a/so Tram- 
t~stm-n Pfpeffae Cmupemy. 59 FPC 797, 800 (1977) 
C'In 8emnl.  the cspiud sm~cture reed to 8ntve at 
the overall rate d r~tum should r~,prm~nt the pro- 
spectlv~ capital ~ u c t u m  of the udflty consistent 
with the rbk prome o~ Its op~mtlmk'~ 

t~Kentudry WeR ~ ~ C~mpany. 2 
FERC I61,13% neh'l denk~. 3 FERC I61,Z~5. ~-- 
cemsWemt/en denfed. 4 FERC | 61,171 (1978). 

¶ 63,014 
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detennlna tJm~ wl thaJ t  some 5howini  tha t  i t  
h reasonably reflective el  the  r isks  of those 
operations and imtepemlmt  el the  pa r ro t  
c o m p a n y ' s  ac t ions  r e l a t i ng  to i t s  o the r  
operatiom~ 'm  

4t • $ 

In  summary ,  where the  subsidiary is w h d l y  
financed by the" parent  or  where the  mbeidl-  
ary's capitol structure Is atypical ,  we must 
Impute  x capltal  s t ructure  to the  ~ d ~ l l a t ~ .  
We win, in t~ t t  Instsmce. kx~t t i m  to deter- 
mlne ~ the Fala facinl the Imrmt xnd 
~ubsldla~, are sul:maattally similar and. i f  
~ .  Imputo the ~ cx l~a i  s ~ - t u ~  
to the sul=sldiary to le th~  with the parent's 
overall cest d czpiud aad the imrent's ~ s t  el 
debt M d  ix~erred m len~ m this does net 
resuh in rotes that are aot Just snd remem~ 
hie. WI~'~ the r l ~  is not e ~ t i n l ~  the 
same. we will Ioek to the av~x t~  capital 
s t ructure of comparable iade l~ndent  
firms.8 ~ 

As noted, In O i ~ t e n  Ne~ IS4-11 the  C o m m h -  
d e a  adopted fer  d l  p lpd ines  the  capi ta l  smte -  
t u r e  p o l i c y  i t  h a d  d e v e l o p e d  for  I ~ t  
ptpdine~ nm The Commission msde  two state- 
m ~ t s  In Opinlen N o .  I~ I -B  wMch h a v e  ~l~wifl- 
~ n c e  here. Flr l t ,  i t  ~ a Im~J~ of u d ~ r  
actual capital stntcttu~ rather thaa hypothet- 
Icxl ones. nl Second, the Commission sald It 
weuld "... dlow imrtlcll~ats on a ca--41~edlk 
ba~t to urle the tree of mine.., mpltal ~xu~- 
t u re"  ether  t h s n  tha t  e l  the  p l l ~ i n e  or Its 
imrent ,  tt~ 

The caplud structure el SFPP*s ix~edecxmor 
in 1985 was  100 perce~t equity, and I t  r~- 
m a t n ~  so until  S F P P  w m  n e a r e d  and  bemm 
to be i m b l i d y  truded in December  e l  I~Mg. No 
pm'tk:Jimnt mlrttes fro" the  use  el  n LQO pro'cent 
equiW ca i~ud  s t ruc ture  for SFPP.  

We thin,ere leok at the capltal structure of 
SiTPP*S Ix'edm:essm"s II~rent in accordance with 
the Kemm:~,  West sukleane~ "~ Bofom usinS 

~tch a c t p i t t ]  s tructure,  hewever, it h n e : e ~  
sary  to establish that  the parent ' s  
r isks  were  comparab le  to S F P P ' s  be~ness  
risks, t~  The  capital  s t t ~ ' t u r e  el the parent  15 
not ~ t e  to use for develqpinf  the SRB 
of Si~PP because tha t  capital  s t ructure reflects 
the  peren t ' s  Idgher  d s k  and  lama'al ly tuax.8~- 
lated b m i n e s u ~  p a r t i c u ~ l y  t ruckinx t a d  rail. 
roads, both of which a re  subject to dgnt f lc tn t  
Intermedal and in t ranux~ cempetltlm.nts On 
the other hand. m a mmelmly ~ ~ ell 
with elfectlvely no competit ion.  S F P P  has  • 
v e r y  low b ~ i n e ~  dsk ,  particulm4y when corn- 

to Its pro'era. 

A c c o ~  to the In l t ls l  Decldon In Southern 
P ~  L ~  J~IC~ 116 Lhe i~u'ent '~,  i.e. 

SPSP's ,  1985 mmua/  relmrt  to s t o d t h e t d ~  
showed tha t  rail and t ruck  r e v ~ u e s  c o m ~ s e d  
72.85 pendent e l  tet~d r e v e m ~  w~dJe total 
I~peUne r e v ~ u e s  c c m w i s e d  ~ 3.7.5 percent  
oL total m v m u e L  In  that  case Judge  Howe 
fmmd tha t  S l i P ' s  i n v e s t m e m  per t fd io  was 
"dominated  by n m ~  e l ~ s t i c m  like rall- 
r m d i n S  s a d  mtnend  e q ~ t a - m t ~ " t n v  He  t h e ~  
f o ~  ~ tha t  the  rhtm el  t he  i m ~ n t  and 
Its sub . id la~  were net cempm'xh~ sad that 
the use of another c~wlUd structure was 
necemary. 1it 

I conclude t h s t  netther the  cspi ta l  s l ructure  
of SFPP's Ixede:wu~s i m r m t  n ~  t h s t  of Its 

is  apWelx4ate  for SFPP.  l there- 
fore mus t  detm'mine all app ropda to  capi ta l  
s t ructure  fer  S F I ~ .  One po~ibi l i ty  b to use ires 
pipeline capital structures as a surresate in 
der iv ing  a stand-alane capital structure l~r 
S F P P  since the  e m  ptpeane i n d u m ?  pmsesses 
the  ~ t lwt  mes t  d a s d y  apWmJ-  
mate the c l ~  el the ell pl1~llne in- 
dustry. ~ Anether l~ble bmchnmrk would 
be to use the xvefale capltal str~cture el the 
six pobady traded aU pipenne pertnenhip~ m 

H o g . y e n  in the  fired analysis .  I a ~ e  with 
Staff  w i m m s  Mangmlelio who c m d u d e d  tha t  

tm 2 FERC | 61,139, at p. 61,32& 
tm I`4 at p. 61,327. 

m 3 1 F E R C  | 61,3~7, s t  p. 61,8,~.  
m Id. 

lU 1,4 8t p. 61,833. 

t w The capital structm~ fer the permt d SlrJL~ 
i~decmsm- in Jtme of lggS ce~lsted d 21.7 i pe~mtt 
debt lind 78.29 DercmR equity. Ex. 101at p. 7. 

" * ~  ~J~CO P~pe L / ~  ~ SJ FE~C 
~61,0~, at p. 61,Z!3 (19gO)~ T m m c m ~ l ~  Gas 
P~pe L / ~  ~ r p e r s t / ~  a,e~" an ~ ? i  P E ~ C  
! 61.30S, at pp. 62.193.95 (1995). 

SLSEx* 101 at p. 8. See ~ G~rado Inten~te 
Co. 41 FERC 1161.179. at I~ 61.4.56 (1987~ Arfum* 

G i  Co., 31 FERC 1161,318. at  p. 
61.730 (198S): T~n~mee ~ Pip.hie CO.. 2..5 FERC 

163,014 

161.CQ0. at p. 61,095 ( I M  ~ ta t h e ' ~ h ~ d  
buelne~ is immdb* km *h** the nm.~mhued 
tmslnem). 

m 39 FI~RC 16M)IK xt p. 6S~1 (tggT). 

tu I`4 xt p. & ~ f ~  

im[`4 " . 

m The a v a l ~  cxpltal m'uCtmlt fer nut~r im  
~ l m l ~ m  ~ d 4S pefcm~ d ~ t  and &S pe~en t  
eq~W h~ 1 ~  ARC:O PJ~ LJm ¢ae~am7. ~ l ~ C  
161.05& at I~ 61.243 n . ~  (19g0}, m~Ter an rvhlr. 5.3 
FERC | 61.398 (1990). 

us The a v t m ~  sad medhm ml~tal stntctures for 
0w dl ~llx~llae psnnen t ip  ~ vm, e effectlveb, the 
mine at the end of 1993 and 1994, ~ from about 
49 to 52 pa ten t  eq.dt.y. See Ex. IOik im~ 4 o(4 xncl 
Ea. 284. N ~  2 d Z  

Fedwld Enmly  G i l a  
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inctudln8 rate bm~, wi th uilocat/om to all ~ -  
vices, carder and rim-carrier. Instead. he at- 
tempted to develop for t lbgabon puq)oses • 
• % t s r t ~  rate hm~'" for SFPP's South System. 
based on the Commission's valuation order in 
.q~nhem P a ~ I c  .qpe L/nes, Inc., Vsl,,,,tto. 
Docket No. PV-1393-000 (March 28, 1985). L~ 
That valuation en/er revie~m~ all the IX'Ope~y 
h~d by Sk ' l~s  parent on a state by state 
I~sis. ~ No separate calculation m per- 
formed for S~=PP's South S ~ m .  t~ No 
tion of interstate and intrast~te facflltles in 
C4difornia was conducted- ~'1= Xnstead, ten years 
~rter the v~lustion ord~ was issued. Mr- Jmsen 
attempted to chute  • new SRB for the S~uth 
S.~stem.m In doinS so. Mr.  Jessen mPgem's t°  
have emp/oyed 1993 throuShput data to selP~ 
rate Intenmtte and intrastate faclUtles in CalJ- 
foml~ m~d to hzve imputed t h o r  nmdts beck 
to ~ yzar 1983. ' ~  In adWtl°°, n° e~°r t  
seems to have bees~ made to reconcge Mr- Jes" 
sen's Selxu'aUon ~'  CaUfm~ia tnten~ate and 
~ m m a t e  fadUt i~  with any d~m ~ by 
SFPP with the California Public Utilities 
Commlmio~. ~ 

D. TIN Aiq)roprbate Capital S(ructure for  
p o ~ - S R B  Rate Base Adjustments  

For p~t-1983 deten~lnations o( the de{em~ 
return (~ equity and the appropriate returns 
on the d e b t ~  and equity-financed por- 
tions o( rate base, I hold that the appropriate 
capital structures for SFPP shall be: ( I)  ~0.74 
percent debt and 39.26 ~-e~t equity for mx~ 
years 1984 ~ December 31, 1988, 
(2) Sk"PP's actual capital sU'uc~um for each 
year after Decembm" 3 L, 1988. 

The remc~s for this rulln8 are discussed 
hereafter. 

For post-SRB rate t~se ad}ustm~L% l.e. 
capital additions placed in service on and afte~ 
January 1. 1~e4. no ~ t r~ tme~t  is con- 
temptmed by the m e ~  of Opinion No. 
154.-B. Rather, the orlsfmd cost cf the invest- 
merit is added to the rate base and subject to 
delxeciaUon. The ~ difference as to this 
investrmmt between the DOC rate methodof 
o ~  and the TOC methodoio~ mmmrted into 
the Opinim No. IS4-B methodokxw ts thst  
5~me pertlon ~ the nominaJ n,'tum m equity Is 
de~ecred and s e p m ~ e ~  a c t u a t e d  far in a de- 

While the SRB capital structure issues ferredequ~tyretm'naccount. 
~uMre~y~nendlymthemmePdicycom/d" SFPP dos  not use the m~.~ech c~tem- 

~ whereby it f i n e . s  the equity 

detemdsmtlon from deterndain~ a rat~ ~ ' "  SRB period te de te rmi~  the porUom o/ m s  
the usual Comml~km Ires rote ~ y ~ r ' s  Investment attrlbutable to its equity 

Xn 8m rote crees where the Comndgion has 
bern faced with capital ~ u c t u n s  with ueduly 
"thick" equity ra t l~ ,  the ~ / o n  has 
stated thst  it could accept • thick equity ratio 
becau~ the Commimkm could lower the al" 
lowed rate e~ return (rather than use a hyo0" 
thetlc~ capital structure) to ameUorate the 
impact on ratePe~ers- t4t Howev~, in • sltua- 
tlon Invdvin~ the cletermlnmlon e( sn SRB. 
there is no c o m ~  compemmt~ option 
avs ibd~ to r~e Commisdon. The ~ 
will h a ~  to bear the full Ix~mt o/ sn SRB 
computed by usin~ too hlSh m equity ~ t t ~  

For adl o( the above nmsoes [ cmc~de  and 
hdd that thecap i ta l  ~ e I S F l ~ m  
December 19, 1988 (Le.. 60.74 peromt debt 
and 39.26 p e n ~ t  equiW) shall be used in 
determ_!,,!n~_ SFPP's steninu rote brae. 

m E~ 238 s~ p. 44; Ex. ~ o  st  p. ?. 

us EL 241 - ' p p .  I d 3 a n d  2 d 3 .  

.~ Ex. 238 st ~ 44; EL  290 at ~ 7. 

u:  Ex. 290 =t p. 7. 

-s  Ez. 238 at 9. 44. 
,STr"  I(M43..~. l~r. .kmm's testhmmy m cr~s" 

munln~ion ~mmrs to be tnc~sist~t with his ek'Po" 
sltion ~ .  EL 776 at pp. S0-$1. 

¶ 63,014 

rate brae. For futtwe c~nimtatlonal purposes, 
SP1PP maintains the odshud divtskm o( the 
~ t  dc/lsn into debt m d  eqtdty hmed 
on the capital structure in place at the time d 
that ~ Investmmt despite subsequent 
chan ts  in Sl~P~'s capital structure. Thus. In 
compuUn8 its equity rate Ix~se for a ixu'tleulmr 
year, ~ uses • "layered eq,"t~" compo- 
nent, ty inE the equ i ty  o0mpommt back to the 
capi ts i  ra t io  exisUn~ kn the ymu" oi the ~ e s t "  
merit rather thlm the capital ratio in effect 
during the ymr Ixdmr examlnecL 

Thls layerinl effect can be see~ e~ Mr- Jes" 
sen's Exhibit 9.50. Schedule 8, Pale 3 of 4 
("Devdopment of South System Compo~te 
C a ~ t  =! 9 t ruc tu~ ' " ) .  To  deve~p what  he caUed 
the "'Compodte Ca~ud Structure," Mr. 
tota]s the Carder Property In Se~dce with " In  

Ja See F.=. 924; Ex. 290 st p. 7; F.x. 776 " '  P- 47- 

I . I  See. e4'., Arkama~LmdsMna Gas Co.. 31 
FERC ~61.J18, at p. 61,TJL (" . . .  the Cm~ni~k~ 
has held_.that the return on equity approved for • 
~ ~ n  be devt~wed with comSd~sdon r ~ "  to 
the perUc,~ c ~ m  su,cUn d the ~ °' ) 

Federal Enml~ Guldellmm 

) 
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Service D a t e s "  for each year .  For  1993, the  
total is $494.805. ' ~  Then,  for each year ,  he 
takes  the  fll~,re for Carrk~r Proper ty  In  Service 
and  m u l t i p l k s  i t  by  the  debt  ratio for that 
a5 indicated in the  Source column of Exhibit 
950, Schedule 8, ~ 4 of 4. The r~ul t ing 
n u m b e r  r e p r ~ m l t s  the  debt  portiml of the  Car- 
rler Property in Service for that ye~u'. That 
numlx~" Is used in ev~y  ymu" there~te~, i t  does 
not change. ~ For emunple, the ember 
e r ty  tha t  was  pu t  in service in 1989, $83,087 
(Ex.  9~0, Schedule 8, p. 3 of 4, line I I ) ,  is 
mult ipl ied by  SFIW's  de ix  ra t io  in 1(~9, 56.53 
pe rcem (Ex. 9,50, Sclxxlule 8. p. 3 of 4, line t )  
to Wet the nsultin8 deb¢ portion of cnrrter 
p r o l ~ y ,  $46.9?0.144 T h a t  numlx~  is used 
e v e r y  yea/" the rea f t e r ,  i - ~  of w h a t  
S l i P ' s  capita] structure was in each 
thereafter. 

"that prm:m~ is then r e ~  m~d the resmlts 
are totaled to a r r ive  at the 1993 "Welllhted'" 
Car r ie r  Proper ty  in Service-Debt.  $ I ;~ ,925 ,  
which appears  Oll Exhibit No~ 950, Schedule 8. 
Pa~e 4 of 4, line 28, 1993 C~umn. ~Vlhe~ that 
number is cllvided by the total Card~  Prop- 
er~y in Service  for 1993, $494.80 gt4s. the  
We i sh t ed  Deb t  Ra te  for 1993, 36.36 percent  
results.  I ~  

The '~Ve~hted C m r ~  Property in Servk~- 
Deb¢" i s n o t  the  0 r igbml  C m t  Ra te  Base de- 
r ived by  S F P P  of $150.159 for 1993, shown in 
Exhibit 9~0 on line 17 of Schedule 4, PaSe 2 of 
2, Nor  is i t  the  " D e b t  R a t e  Base"  of $$4,602, 
sot out on line 19 of that mine schedttle- And i t  
is not  the  " D e b t  Portion of Subtotal ,"  r e . : t e d  
in Exhibi t  9S0 on line 8 of Schedule 2, used in 
der ivin~ the  " W e i ~ , ~ l  Cost of C a p U t "  on 
tha t  schedule. 

S imi la r ly ,  t he  " W e i g h t e d  Deb t  R a t e  ' ' 1 °  
(36.36 percent) is not the  Book Deb t  Capi ta l  
StructtL~ ($7.18 percent),  r e j e c t e d  in Exhibi t  
9,50 m Sd'~dule 2 at line 6, nor the "AdJust~l 
D e b t  C a p i t a l  Structure," (48.09 p e r c e n t )  
shown on line 12 of Schedule 3. 

What is happenimg with ~:'PP's c~cuintlons 
is that an artificially hlsh, and separate, 
equ i ty  r a t e  base  is ~ c ~ s t e d  for 
of computh~ dofenmd r~ . tm and coav~tinS 

rmo-taxable intm'est expense into taxable re- 
turn to ~ the claimed tax allowance. 
Thls fact is demonstrated by the subsequent 
use of the "Weighted Debt Rate," The percent= 
ale so computed is used soldy to determine 
that. ~ ~ ,  the "Weighted Debt 
Rate" constitutes 36.36 percent of Carrier 
Proper ty  In Service-Debt.  Once the  Carr ier  in 
Proper ty  in Servke-Deb~ (11179,925) has  been 
used to der ive tha t  percentalKe of 36.36 per- 
ce~t, the '~Ve~hted Carr l~ ~ in Ser- 
vice-Debt" number  of $179,925 is discarded. 
But the percentaff~ derived from i t  l ives on, 
~ I g  throulghoat 5FPP's remaining rate 
base calculation and influencing the results. 

The first  use by  S F P P  of the  35.36 p e r c ~ t  
debt  number  in the  preceding example  is to 
der ive an  impu ted  equi ty  factor,  which is 63.64 
percent,  der ived ~ the  brass tha t  I minus  
36.36 l ) e r c ~ t  - 63.64 percent,  z~ Wi th  that  
sub t rac t ion  a p h a n t o m  " W e i g h t e d "  d e b t /  
equity mUo of 36/64 is now created for 1993, 
which appem3 in the  1993 column, on lines 29 
stud 30 of PaSe 4 of 4 of Sc~xlule & Tl~s Is Jn 
cc~trasR to the  actual  1993 book deb t / equ i ty  
rat io  d 57/43.  which can be found on lines 1 
and  2 of the same schedule, This distortlc~ 
8ppem~ in e~ch m~d eve~ y e ~ )  ~ 

The  now res ta ted '%Veishted" equi ty  factor  
then infects  the  calculation in Exhibi t  950, 
Schedule6, p. 2of2,1ine 12, taxi i t  is used for 
the foilowin~ 3n~r, 1994, becsuso of the  one- 

methodo w adopted by 
Thus  the  63.64 percent  ~ m the "Com- 
porte Ca~tal SU'uctut~-Equity" for the year 
1994 in II-Zxhibit .~.~9, Schedule 6, p. 2 of 2, line 
12. 

I f  we stay with Exhibit 950. wecan see that 
the '~A'el~hted Equity Rate" determined for 
1992 of 64.31 p e ~ e n l  (Schedule 8, p, 4 of 4, 
line 30. cofumn 1992)is reflected mt Line 12of 
Schedule 6. P~ge 2 of Z for 1993. T h a t  ratio. 
rather than the book equity ratio, is then mul- 
tiplied by the Orlgtmd Cmt Rate Baso te deter- 
mine the  Equ i ty  PorUon of Orilitnal Cost Ra te  
Base- B e c a u ~  the "Weigh ted  Equ i ty  R a t e "  of 
64.31 p e ~ e n t  for 1992, used in this  calculation 
by  Mr.  Jessen on a BesinnlnS of Y e s r  Ix,sJ~ 

I~IEL 950, Scheduie 6, p. 3 d 4, line 16, lg93 
cekam~ All numlx~ in this maml~e, llkm the mm- 
be~ ~ the tchmlu~ ~ d  effil~td~ bdmr tndmL tram 
three m emitted. 

m Mln~ ~ In the tmak far the emb" ~mrs 
are pnmenL See ejr. I=L 950. Schmlub. 6, p. 4 d 4. 
line 17. Pr~mmab~ this Is a r~ult  olr prop~t~ ~,tit~- 
rn~mts and tlw lik~ 

t~ .~ .  9~0, Schedule & p. 4 d 4. Hne 23. cduma 
1989. 

t4s ~L 9~0, SchlxJule & D. 3 (~r 4. It*e 16. column 
199& 

FIERC 

Ull F_,z. 9SO, Sc:hMule & po 4 d 4. Ih~e 29, c ~  
199.3. 

to /d .  

:WEx. 950. Schedule & p. 4 d 4. line 30 
CSmrc~' c~m, ) .  

L4e Cmmaf~ llmm 29 aml 30 d p, 4 ~ 4. ~ 
& I~. 950. wtth liras I --,,4 2 d p, 3 d 4, Schedule & 
EL 950. 

1 63,014 
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exceeds by 46 percent the book equ iw ratio for 
1992 of 44.0 percent. Is° the result of this sub- 
stitution of equity factors is to k.~]'ease what 
d~u ld  be the Bes4nnlng of Yesr Portion of 
Orllrinal C~st Rate Base from 1165.844 to the 
~ , 2 3 9  shown c~ Exhibit  950 of Schedule 6. 
l ine 13. for 1993. an  Inc~mse of $30~39S for 
purposes of the  deferred equi ty  c ~ m p u t a t k ~  
When this  calculation is o ,mblned  wi th  the  
earl ier  d i ~ o r t i o m  m m l t l n 8  from the use  in 
pr ior  ymws of ttm same apprmldl ,  the resu | t  is a 
"'We~shted De fm~d 1 ~  E q ~ w  c a ~ u d  
S U u c t ~ "  of 27.43 pes~sat debt and 
percent  equi ty  In 1993. ts~ when ~ i ~  
reflects an nctua] c ~ t a l  s t ~ - t u ~  of 572 per- 
c ~ t  debt  and  4 2 ~  p e ~ c ~ t  equity for t h s t  
year .  m Like the  Wei~ted  Can-let Property in 
Service-Debt"  this  " W d s h t e d  I ) ~ e n ~ d  Earn-  
i n p  EquiW Cspiud S tmctu~"  and related 
mu~ I x ~  appflcstlous s m x l  ~ r t  m d  differ- 
m t  from the  ~ used for the  csJctdaUoo 
of the  r ~ l  m u m  on equi ty  a ~ l  r~flected m the 
" E q u i t y  Port ion of Subto ta l "  on i b ~  9 of 
S c h e d u k  2 of Exldbit  9~ )  or  r ~ f k ~ e d  as  e~the|" 
the  ~ equi ty  p ~ e n t a ~  or the  adjusted 
equ i ty  p e ~ c e n t a ~  on i im~ 7 amt 13 of Schmtuie 
2 of Exhibi t  950.  ~s] 

T h . ~  t h ~  c o m ~ x  m e ~ d ~  . I t L ~ m ~  
i ~ m ~ e s  gSnUlcamt im::rmlses in cu rnmt  era'n- 
J n p ,  defer red  e a r n l n l ~  m n m l b ~  defer red  
e m u i n p ,  m d  the Income tax adiommc~ How 
this  is reflected is addremed b a 6 ~  

Under  the  appe0ech set  out  by  Nav l Jo ' s  and  
C h e v r m ' s  w i m p s  Horst .  no such laqm4n8 ee- 
cu~,s. Rather the amount of the carrler pmlx~ty 
l~ved In serv~e Is added to the rme l~se. and 
the actual Ix~k debt/equity rmio k appUed to 
determine the return cemplmeol~ whether i t  
be the ddx retu~ comixmem, the equity ~ -  
turn c o m p o a m t  or  the  ~ r m u m  ( ~ m p e -  
nmt .  No muiUple rate brow. p~entem deb~ 
equity ratios buil t  upon other phantom deb~ 
equity retire, or ~ rate I xms a n  
requb~L Mr.  Xorst sbnp/y appaes m m  y~w's 
csplud structure to the m U ~  rate I m r .  

Mr.  l l o n t  Ulusmtted Ids aWroEh  ~ 
at "l~r~msc~ipt peWe 3S95 and by refes'rb~ to his 
Exhibi t  592.m He aiso coutmsted his methed- 
olosy with that of SI~PP w l u m s  Jesse'L Mr.  

Hon t  pointed out that a critical difference 
between his methodoloffy and that ot' SF'PP 
witness .lessen occu~ at lines 17 and 18 in the 
1988 column of Exhibit 59Z, where Mr. Hor~ 
uses the  actual  equi ty  mUo of 40 percem for 

for 1968 w h e l m  SIFPP w i t m ~  Jessen 
uses • hillher equity ra t l~  Tr. 3599-3600. Th i s  
d i f f e r m ~  "ripples down" t h r o u ~  the calcuia- 
tlo~s of the inflation wrlte=up, the deferred 
~ . t u r ~  and  o 4 t ~  t ~  Tr.  3604. A se~*~x~l 
point of gllnif lcant  difference between wit- 
nests Herst and Jes~n lies in their use of 
dl f fenmt  formulae for ca lodsUn8  interest  ex- 
l :~me. Tr .  3609. 

In dealln~ wi th  SRB In Opinion No. 154-C, 
the ~mmlss~n re~.c~ed • "layerln~" apprc~'h 
such as the one used by ~FPP. whereby the 
capital structure attributes of an investment 
are pernumalt ly f r ~ e ~  As it  there stated: 

Third. Justice mllues that the capita] struc- 
ture ruled to determine the stm'th~ i I t e  b~se 
d~ouid be pe rmanen t  . . . .  
We disallre~ The startin~ ra te  base  freezes 
only the  donars in tha t  I:me. As wi th  other  
n~,uiated companies, capital structure may 
chsnse lb~m t ime to t im~ m 
In short, there is nothln8 that is lntemded to 

be dramaUcal]y  different  between • rate 
csioulmed under the Opinion N ~  154-B metl~ 
odology and one calculated under other rate 
I~se ~ such as DOC. There are 
differences: ~ B  is csicuiated as  a method of 
tnmsl t imlmr from the did v=hmtion methoddl- 
~ y  used by  the  I n t e n t a t e  Commem~ Commis-  
Mort to the  new T O C  me thoddosy  used in t l~  
Opin/on No. IS4-B metlv)de4oll~, l ind the~ H a 
deferred equ i ty  ~ sccount  c a p t u r l ~  the  
deferred ~ tu rn  allowance because only the  resd 
~ t u m  on equity is allowed oummtly, as op- 
pined to the  nomimd re turn  on equlW 
aUowed c u ~ n t l y  u n d ~  the D O C  me thedo lo~ .  
But the  resul tbw ra te  base. e x d u s h ~  of the  
de(erred equity mtm'n account, is subject to 
amd f(d]ows the  chainles In a resuia ted com- 
p e n y ' s  c a ~ t a l  s t ruc ture  tha t  occur ~ t ime  
to t ime.  

Thus  e K h  y m r ' s  i n ~ s t m e n t  becomes pa r t  of 
the rate base aml is subject to depredation. 
The ~ por t im of the rote I x ~  is 

no EL 1 at p. 20: Igx. 4. 

" t  £x. 950. sd~ lub  6. p. 2 d 2. b e  z6, column 
1993. 

m l£x. 4. cakJrnn T. 

L~ Wl tn~s H im.  ta IJ~ iww ea k,4,-w d (~mrma. 
EPR amJ Rl4C. ¢~nmmted om Um ~ d 
SFPP wimem JmRn, m d  couck,~d that. as a result 
d the anocatlm method Mr. Je~en cbme. lW ~ 
n ~  and tke ~ d tke ~RB v ~  en- 
t l re~  m equity, the "stsrUns r a ~  ~---- k k n ~  
oed), iem t h e n 9  pe~'~nt delA sad n u n  thsn 91 

¶ 63,014 

perce~ equlW.- Tr. 4133. SiqPP dM not refute tNs 
summunt md seems to rucupise the mnh d ~e 
statememt in its Rep4y Brk~ at 1~Se ~q. althml~ 
~ P P  aqp~ that the cause d tJhat resuh Is due solely 
to ~eatbW ddm~d esrnin~ m equity, which O~nlon 
H~ 3Sl-A requb~ 

u~ The pa~ ~ Exhibit 592. entitled "IgmCmUm 
of FERC 154- n Ca~'uh~oos~" rs a ~ of Rxhll~t 
44. 

~s WH/Jams Pi~e Line C~, 33 FERC | 61.327. at 
p. 61.640 (19~'). 

Fsds~l EmWl~ Guld~ lnm 
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enti t led to earn • J~,turn at • weishted  cost of 
capi ta l  determined by  refenmce to the  a q d t a l  
s t ruc ture  o~ the  relgulated tmmlxmy a t  the  t lme  
the  computat ion is pet~ronned. S~=P's a t t e m p t  
to make the process semething mere than tha t  
Is an a t t e m p t  to incremle the  return,  tax, and  
amortization components, and thereby its cost 
of service. 

I ~ f m ' e  l~ec t  ~ a ~ P ' s  l l y ~  method,  im 
set forth in the  resuming ,  and  exhil~ts o~ wit-  
heSS Jesse,. M y  rulln~ is that the ~ 
used by witness Hon t  droll be uted for post- 
SRB rate base adjustments .  

E.  T h e  S R B  W r i t e - U p  and Defm-n~ R e t u r n  
Two rate Ixme topics merit furthe~ discus- 

din1: the caiculaUon of the SRB Wflte-Up and 
the  ca i cu l aUm ~ '  the  Deferred Return .  
I. SRB Write.Up 

As noted e~rller. SFPP's starUn8 rote base 
includes • "write-up." In  Opinion No. 3S], the 
Commissim ~ what the "SRB write- 
up'" repres~mt~ 

IT]he  C_,ommlss/on adopted • stm'Un~ rate 
Ixtse for oll l~Ipel~xss which consists ~ the 
sum o~ a ~peUne's debt raUo times beck net 
d e w e d a t e d  ~ cost and  the  equi ty  rat io  
Ume~ the  reproduction cast partlcn o~ the 
vaduatimt ra te  brae  ~ t e d  by  the  s a m e  
ix~cemase m the boek ori ihud cmt rote tmse 
has been deprecated. The resultant rate 
I~se is hili~er in dollars flum t pipeUne's net 
d e p r e d s t e d  orls, tnal cost or" i ts  resets.  The  
diOere~e lm~eeu O~e smr tb~ rme b~e and 
ne t  dLTx-e~ted  ~ c ~ t / s  ~ m the 
m'~te-up in m u - t ~ r  r a t e  ~ t ~ "  

No p a r t i c i p a n t  conte~ts inclusion of the  
wri te-up in the  SRB. T h e  issue here i n v ~ v e s  
how to s m u ~ i m  the write-up.  

Once the  ~ B  v~rite-up is mcet ta lned ,  i t  
mus t  be a m o r t t s e d . m  T h e  lms,  t h  of the  mmm'tl- 
mtlm~ pertml is disputed. The pos lUm c~ Nay- 

Chevron, RHC and Staff is that the SRB 
write-up should be amortlzed ov~ the fixed 
remadnln~ IUe e~ carde~ ix~x~'ty in ex/s~e~ce 
(m Decembe~ 31, 19~L ~FPIP, Im c m ~ l s t ,  seelm 
to l u n ~  the write-up over the ~ re- 
maininlr li~e ~r cstrler lx~perty, which would 
result In the SRB wrlte-up ~ a perma- 

ne~t fixture in ~ l ~ s  rate ~ unle~ and 
unti l  the carrier property is ful ly mnortized. 

The SRB write-up Is Intended to be a tran~- 
ticm mechanism from the fro'met ICC calcula- 
Uon ~ology to the TOC methodology 
Incerporated into the Opinion No.I.54-B model. 
In  Opinion No. 351-A the Cemmtmion stated.  
"The write-up is a tnmslUonal measure which 
should be detrained over tlme."L~ Therefore 
the SRB write-up is amortized, slthoush the 
amortlzatlon amount is not Included in • pipe- 
line's cost-~-,m-vioe Lqo became " I t )he 
rate base was adopted for the pro-pine of deter- 
mining return on and not alcapltal. ''l~ 

So long as the SRB write-up exists, however. 
the pipeline Is e~'nin8 both real and deferred 
return ml both its tnldlUonal rate base and on 
the uruunortlzed perUml ~ the SRB write-up 
which is attributable to the transition from the 
old ICC vu]uation methedololW to the FERC 
TOC methodoiosy. This phenmnen~n occurs be- 
cause the unammlJzed portiere of the SRB 
write-up is included in the rate base. "r'nb 
t r ea tmen t  should be compared to the  t reat-  
men t  off any  i n ~ t  made by • pipeline 
aftw" 1983: that Investment is included in rate 

mdy at orlginal cas~ and depreciated 
saleW on the ba~s ~ orlglnaJ cest. The cllffer- 
ettce between post- t983 inves tment  between 
DOC and TOC ratemakh~ Is that unde~ DOC 
ratemaldng the current return e~ equity on the 
remldn l~  umdeprec~ed ~ cost is com- 
puted a t  the  nominal  ra te  o~ tx.turn oft equi ty  
while TOC ~ calculates the currem 
m u m  no equity on the umkwtdmed  remain- 
inl[ m'~idn~l t e s t  s t  the  real ra te  of re turn on 
equity,  tst For  post-l~K3 Investment. no write- 
up of the orii~.ml investment occun either 
under the DOC methodolosy or under the TOC 
methodoiosy incorporated into the Opinion 
No. IS4-B m ~ .  

With  t h ~  ~ we turn  to the ~ e  c( 
the  amoct lza t ion of the  SRB write-up. As 
noted, the  Ccmmim/c~ viewed the SRB write- 
up,  a value  in exce~  eft u n d e ~ e d a t e d  original 
cost, as  a t r m ~ U o n  mechsmbm.  A transIUon 
mechanism Is not U'amit lmud If i t  becomes 
permanently embedded m • part o~ the ra te  
Imse. I n  Opinion No. 351 the  Ccmmtmiem r~- 
jected the  s r g u m e m  tha t  the  SRB w r i t e ~ p  

tss t7 FERC 161~&q. s t  ~ 6h~36 ( m  
sdded~ 

t~ Ot~tim Ne~ ~ql-&, 5.3 FERC I 6 1 , 3 ~ ,  at p. 

usZ~L 

US/d. at  pp. 62,38$.8~ 52 FERC 161,0~q, a t  p. 
61,237: Ex. 42 at I~ 11. 

m ~ 3  FERC 1 6 1 . ~ 8 ,  at tL 62.a&5 ( e m ~ m i s  
tdded~ 

FERC 

m As em~lmd hrther, ~ltm, undf  the TOC 
~ .  the dlffermce bltmm~ thl nml r~e d 
retura md the Mm~U rme d m u ~  ms the nmm~* 
Inf undewec~ l  o r l g ~  emt d the m~t Is cap- 

u detfemmd ~ and put ~ • telxwste 
de~eru~-d u~-tum account for ~tun~ nmtemakln8 

¶ 63,014 
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shou)d be • pernume~t  par t  o( ra te  ~ and 
emphaedzed tha t  the  write-up was to be only 
transit ional,  t ~  T h u s  the  a p p r e m ~  ~ NavaJo. 
Chevron. R H C  ami  Staff  ~ a m i n e s  the  remain-  

l i fe o( the  pipeline on Deceml~" 31. 1983 
and  amort izes  the  SRB wri te-uP o v ~  tha t  re" 

826 10-1.5..97 

Related issues Involve the cakula t lon and 
amort izat ion of S~F~s deferred return compo- 
~ t  under Opinion No. IS4-B. (The deferred 
return component is aiso referred to by the 
p a r t i c i p a n t s  a s  t h e  " d e f e r r e d  earnlnt~s 

c o m p o n e n t . " )  
L The Amotmt  to W h J ~  the ln f l •don  Com- 

m a i n h ~  life. ~ New inves tment  Le., i n v ~ t -  
mere msde on and after January 1, 1984, ponem ~sApo~k-d 

~.',~" In~at~n co~p~e.t o~ the deported 
.ine~ne, does not affect m m r u r ~ . ~ ,  , ,- . ,  ._ ~ - -  
~ S  w r t t e - ~  T l ~  , . . o r t ~ a t ~  W p r o ~ n  e, return to the equity p e r t l ~  ot the rate. 

; ' ~ , ~ ; ~ o ~  m ~ d , , ~  ~ , ~  ~ "  " ~ m , ~ , ~ d  ~ ~ " t  56'- ~be de f~ '~  ~ . .  
for 1994 for the  Eas t  Line,  for example, ~s 

n i sm for recovery o( capital ,  cak-ulated o~ Schedule S of tha t  e~ddbtt. There  

o1~ for a n m r t i ~ n 8  the  SI~B write-up that ~ de/erred ~ (line 7), and htuluplles ~ oy 

the pipeline,s rate base, In dtrm't .c~_ travenu.~ Sl=PP,s witness Mr. Jeme~ ume o). ' " ~  ~:~_. 

351. SFPP ~rfec~ this result by ms~n~ 
amort~za~on ~ ,or t ~  S~B , , , s ~  ~y~- 
~ v e  ~ t h  the n m . d - ~  ~ me, ~e~ 

. . . . , ~  As Dr. Horn ~ "--  " . v ~ r ~ .  _ 
~ . . d . l ~ U f e " m e d ~  ~liommenm.-~_.__~ de~orredre~.rnaccount(lineo ). " ted de- 

be cmtlaually extra, ca as =omu-m.. . . . . .  ;~--~-~-~urn (line 14). kss the 1994 amorOza- 
to  - - J -  ' ~ F o r  19,4 

"---~--~ Mr t,.m~ braes hls amoruzauo~ 
Upon w m ~ ,  " " ~  -8.86 - - - -  i~, 

~m x~ "~, u' 199"~ be be~ ~_._•~ ~- d~-.~ ~o,'~ ~ b~ ,. --~-t ~ 
,;,,~, ,~r the S~B ~n'Ite-up on • ~ m a u ~  ,~- tlc~s throuSh his ~ a p . p ~ c n  ~ and 

__,_ ,_ .  We et 25.87 yem~l~ ~ ,  under  ~ ' ~ n ~ l ~  the S~B write-up ~ never be rive a series oi rate Ixe~es, born eqmw . 
debt. and equity and debt pe~....u~e~ t ~ . t  

component  o4[ S~;'P~'s ra te  base  unti l  ~ debt  and  equl ty  o0mpommts (g the ra te  uas~ 
malnln~ IHe M the  entlre plPeUne Is a~m~ ~ r  r r  whlch he comp,.ttes hls current  ra te  o( . . r e . . t ~ b e  
O,m~bv embodies the  'SRB write-up " "  a 
~ t  e~nmmt ~f i t s r • te l~ae ,  i n ~  c°n" The Kq~nvth of the rate base on wmcn 

ultimately computes deferred return is..lus~. 
t r aven t lon  o( the  CommiBloa's hd ( I b~  in .__,.~ ~,, ~ through the cak-ula~On o~ 
Opinion No. 3.51 tha t  the  SRB wri te-up ,s a " ' ~  " "  . 9S0 deferred return on Mr. Jessem • Exhibit • 
t ransi t ion m e c h s n ~  The  "Adjusted Equ i ty  Portion ~ Subtotat" o ,  

SFpp . s  apprceeh Is r ~  I t  ~s beld t h ~  Une i i o( Schedule 2, whldh b~ludes  the Pri°r  
theSRBwr|te.upmustbemmortJsedusb~sthe y e a r ' s  ne t  de fe r red  em-nlnllS, Is $110.492. 
fixed remad~in~ life d carrier property m os under Opinion No. IS4-B, the  ln/latio~ compo- 
December 31, 1983. am~t should be applied to the $110.492 to at- 

. _ . five at the 1993 por t lm o( de~erred return. As 

~ .  950, schmlu~ 9, ~ I d 2, Une 8, 1984 
~ O ~ / ~  No. ~51, 52 FE~C 16hC65, g ~ cdum~ , ~ U m t i m  d SP.B ~ t e - ~  b adculs~'d 

p m l ~ s ~ d e ~ t e c ~ n p u t l ~ a ~ = ~ " " ' ~  ~ I d 2. I~e 6, 1984~Wm~ ~ e d u l e  6, fine 6 
~ ot/~lmd c~t.,~. S ~  sbo Oldnl~ 3-51"A, ~1 ~303 percm~t ~dth ScheduJe 9, Une 9 m its s°m~e" 

Scheduk 9, P- l o f  2- uneg,  15~4 cahmm contains the 
FER¢ 16 t .,We. at P, 6Z.-tm, 

~ Ez.  ,12 s t  p- 11. 

w,6 Es. 3f~5 at p. 15. 

, ,~la  

¶ 63,014 

&.103 perc~t.  ~ b derived fram the IK86 Per" 
cent ~ s t  nmminl~ Ufe m Une 8. 

w EL 9SO, Sche~le 9, p. 2 d 2, line 8. 1993 
cokmm. See a&o E~ J6S at P- 1.~ 

F e d e r s / E M q f f  G u k ~ N S  
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shown hemdter,  the proper intlation compo- 
nent is 2.67 percent. Mul t ip ly ing $110,492 by 
the deferred return rate of 2.67 i ~ ' c ~ t  yields a 
de~erred return of $2.9S0. 

Instead. Mr.  Jemon appiles a 1993 Inflation 
factor of 2.70 percent to a " r n m d J ~  Base" o/" 
$ 1 5 7 , 2 2 4  t ~ s u l t h ~  in a de~en.ed re turn  of 
~4~4S. ' m  Thus ,  S F P P  computes  i ts  de~erred 
re turn on a brae  42.3 p e r c ~ t  ~ than  thg t  
on which i t  computes  its real ~eturn, wi th  a 
r e su l t ing  d i f fe rence  in deLerred ro tu ro  of 
$1,295 (i .e. 4 2 4 5  - -  29S0  . 129S).  In  other  
w ~ d s ,  Mr.  Jessen 's  deferred re turn  is 42.3 per- 
cent  8rearer  t h a n  wha t  should be allowed. 

Th i s  sig~lflcant  o v ~ g a t e m e n t  of deferrod 
return pervades S l ~ s  c~-u ln t io r~  =s ~ out 
on Schedule 6 of Exhibi t  9S0. The result is an 
o v e r s ~ t e m e ~ t  of the  equ i ty  ra te  ~ an  ov~'-  
s tatemmlt  of the  w e l ~ o d  cost of capital ,  an  
overs ta tement  of the  real return,  an  overstate-  
merit of the mijuotod copitol structure, -n  over- 
s t a t emen t  of the  amortlzaUon of the de le ted 
return,  and  an  ~ e n t  of the  tax |dlow~ 
ance cla/med by SFPP. Mr. ~,~mm's method of 

the  me¢/md developed by  wi tnem H o ~ t  Oadl be 
used in c ~ m p u t l ~  the  amount  to w N c h  the  
lnfl=tion compommt is appiled. As shown here- 
af ter ,  the  infl~,tion c ~ m p o n ~ t  to be used Jn the  
H o r g  c a k n d a t i m  s h ~  be 2.67 percent  rathe~ 
tham the 2.6 percent  used by  Dr.  Horst .  

b, Ca~/¢~/,~uct ure fo r  De/erred Ret urn 

Capit~l s t roc ture  is I~gevant to the  compute-  
Uon of deferred ~ u t n .  b e c a m e  &~ inflation 
component is applied to the  equity rate base. 
w N c h  is der~wd u$in8 t i ~  c~o~ml s t ructura ,  to 
re'rive a t  the  ~ amoun t  of deferred re- 
tu rn3  ta The  c~piud s t ruc ture  to be used f~¢ 
compu t in s  deferred re turn  ~ be the  same  
s$ the  c~q~it~l ~ a ~ c t u m  usod in the  develop- 
ment  of S t e P ' s  r a t e  base. F a r  the  period end- 
In~ December  31, 1988 the approprlate capital 
s t ruc ture  to he usod m the  Imsis oL O ~  cokul~-  
tion of de~rerrod re turn  Is the  ho~k capital  struc- 
ture of ~ when i t  became a puhW, dy-h~Id, 

company .  For  the  period a~ter 
1988 SFPP's ~-tual book capiud stru~u~e for 
e ~ h  y ~ r  shah be rood. 

c. ,4m~-t~mt,~m ~2"/)e~er~d Refu~n 

Witness  H ~ s t  amortfzed d e f e n ~ i  re turn  us- 
lng a C~npes i t e  Deprec /~ ton  Rate  wh/ch is 
the wo/~hted ~ of the ~ r ~  depre,~ation 
rate f~r 811 comlmr/es of Woperty, determined 

by d i v id ing  gross depreciat ion by gross 
i n v ~ l m ~ l U  I~ 

used the "vaudld~e re~ugning life'" 
method of amortization, o l  The hsue is which 
of these two n~ thods  ~ be osed to mllm-- 
tize the deferred return. The Ismae boris down 
to the  k ~ f t h  of the  smm'tbmUon period to be 
used. 

T h e  issue presented here is different  from 
amm-ttzatico o( the  SRB write-up fro" two tea- 

• sons. F i rs t ,  unlike the amortlzaticm of the SRB 
wdte-up, the amortizaUcm of defe~rod earnings  
is a ~ to be recovered in the cost-of-service. 
jus t  i s  deprec la t lm is a o ~  to he recovered. 
Second, the  a m o r t i z ~ o n  of d e f e r r ~  earnings  
is also d i f f e ~ n t  frmn the amort izat ion oL the 
SRB write-up because the de~erred earnings are 
a permanent feature of the rate base. not a 
trans/timud mechanism. 

The Composite  DeprociaUon R a t e  u~ed by 
Nava jo  t ies  a m o ~ J ~ t i o n  of the  deferred re turn 
to the  comix~/te of the notual ~ t l o o  
ra tes  b e h ~  reed  to ~ t e  these ~ s e t s .  u2 A 
c m n ~ e t e  t ie thus  Is m a i n t g h ~ d  betwee/1 the 
we4Jhted r a t e  of ~ t i ~  for the  pipeline 
and  the  amor t izmJon of de~errod return.  

SFPP. in contras~ uses its v ~ a b l e  remain-  
h ~  l i fe cnlculation to amorth~e de~erred return.  
The  v~l~x~e remainint  l i fe ~ has no 
direct correlation to the  x ' t m d  dep~cia t ion  of 
the  pipeline. Ra ther ,  i t  takes  the depcec~tion 
in  a n y  y e a r  and  d iv ides  i t  in to  the  un- 
d e w ~ c ~ t e d  inves tment  m of the  end of the 
yea r  to de te rmine  the  "romaininS l ife" of the 
deprociah~ ~met~  ~n 

Th i s  approsch  dlx-onnects am~rt izat ion of 
the  deferrod roturn from the actual deproci~  
tion of the  pipe | ine m s e ~  Amortizat ion of the 
deferred re turn  is effect ively extended by re- 
duc tns  e u r r ~ t  y ~ r  a m o r t i ~ t i o n  and allowins 
a S ~ t e r  buiM-up of the deten'ed return ac- 
count. The . ~ml t  is to increase both future  
cests of service and  re~dizod roturm~ 

I t  is hekl tha t  the  Composite ~ t i o n  
Ra te  Method set forth by  witness H o ~ t  shall 
be used in calculatin8 amortization of SFi~ 's  
deferral return. 

F .  A c c u m u l ~ e d  D e f e r r e d  I n c o m e  T s x u  

A c c u m u l a t e d  d e f e r r e d  i n c o m e  t a x e s  
C ' A D I T ~  result fn~n t imins  differences be- 
tweon roSulatory a c c e u m i n s  m e t h o ~  and  tax 
i ~ ' o u n t i n f  method~ ° *  Wi th  accek~stod de- 
preciation, in the em~y yearn of a property 's  

~ F.~ 950. Schedule 6, po 2 d 2. lines 16. 17 and 
18. 1993 c d u m ~  

t °  O j / n i ~  N ~  154-B. 31 FERC 161.177, at  p. 
61.834, 

t~  E ~  446 at pp. 13-19. 

p u c  b p e m  

ut Ey. 238 at pp. 79.80. 

t72 Ev. 365 s t  i ~ .  17-19. 

~ f d .  

P4 EL 42 8t p. 2~. E ~  206 at pp. 31-3~ 

¶ 63,014 
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life ~ is • hilha" depredat ion expense for 
tax ~ than there is for a~t~untin~ pur- 
poses. The h l lhe r  delx 'edatlen results In less 
t a x a l ~  tnceme t h i n  book incem~ in other 
words actmd t a x ~  paid on the lower income for 
tax ~ In the early yemu ~f the llfe a( a 
propm'ty are Ires Uum the tmu~ that would be 
ixWah4e bmecl on boek incom~b~s In the later  
years at' a preger ty 's  life the sl tuatton fit R-  
versed: the actual taxes Ixdd under m acceler- 
ated depreclatioa method are l a u t e r  t h i n  they 
would be tf depredat ion had not been acceler- 
ated. B e m u ~  the income tax allowance typi- 
catly ezceeds tncume uetes pakl tn the eady ~e 

an Investment.  ;vt the d i f f ~  between 
these two amounts,  as ~ u l a t e d  frum 
to year. is captured into the ADIT  balance. 
The be lmc~ IS later charsed for the e~ccms ~ 
the actual t rees over boek t a m .  resu l t ln i  in a 
reductlea in the ADIT h~dance m the de~erred 
taxes ceme due. The ADIT  balacce serves m a 
reduc t lm in the rate base fer pm'Iposes M the 
return calculation. 

Aside from accelerated d ep ced a t l o~  two 
other dn:umstanoes  affect the ADIT  belance. 
either p m / t l v e ~  or nmmtlvety. One drcum-  
stance is a c l m n ~  in the tax rote. H the t ~  
ra te  Is reduced, then thwe Is a im'manemt tax 
s a v i n ~  r e s u i t ~  in m overftmded ADIT  b ~  
an t e  m to the incrmmmt o( the ta~ reductim~ 
The overfuMed A D r r  balance must  be 
tizecl. The amm'tlzed anmunt  is subtracted 
frem the cempany's  cmt  - t  servlce. I f  the tax 
ra te  is I n . e a s e d .  there Is im underfunded 
A D I T  tmlam~ m to the /nc remen t  o( the tax 
I n c r e a ~  the ~ b a l a e ~  then must  
be funded. 

The other clrcumstance whlch aOects the 
ADIT  balance arises when prier tax detrerrah 
have not been ftmded. In  these s l ~  there 
IS undm'ftmded A D I T  tha t  must  be funded. 
The net ADIT  ~ is used to reduce the 
rate I~se for purpmes d the nm~rn cak-ulatlo~ 

The ADIT  Ixdan~  represents an ammmt ~ 
mc~ey that the ~ usually hm collected 
from i ts  slhltppe~ ( m  ms Imxmse tax ~dk:mmm, ce) 
but  Ires not yet  had to imy out m tnceme 
t u e ~ o 7  The p i l ~ i n e  h m  the use et  tha t  exce~ 

ADIT bebu~e  m ~ost-free funds to  the pipe- 
T I m ~ o r e  the amaunt  c~ the A D I T  Ixd- 

os EL 42 ~t i~ 29. 

~ Ex. 36S m i~ 30. 

J~ E¢ 42 m p. 30~ Ex. 365 at p. 20. 

t~ ~ .  36S (Hm~ Relmttm~ at p. ao f"! hsve 
senendly ~ l ~ e d  the u n ~  . . .  nmw m~ Mr. ¢7,~ns 
~ B e c l . ' ~  Tr. 361:' (Har~). 

~e E~ ~ 6  ~ p. 33. 

I[ 63 ,014  

amoe is credited aSalmtt the ptpeline's rate tmse 
in calculatin8 the return included in the cost o/ 
servioe. 1~ 

The initial calculat~ o4[ the ADIT 
is not in dispute betwee~ Navajo and SFPP. 
Dr. Horst was responsible for Nava)o's ADIT 
calculation; Mr. Ganz was respomlble for 
SFPP's ADIT calculatlon. To calculate the 
ADIT Imlance. each used the same book and 
tax depredat ion rotes and federal income tax 
rates and tax credits, l ~  G ~ r a l t y  they each 
developed the ADIT balance by the d iHer~ces  
in tax and book depceciation for each category 
of property by v i n t q e  year, applied the statu- 
tm'y tax rates In e/feet for ead l  y u r  lind deter- 
mined for each cate lery  of property by vlnt]q~ 
yemr the m ,  ount o( the d e f e ~ ] ,  tm 

The first issue with r~p~d  to ADIT  relates 
to the method o( mmx'tlzing the ADIT  ~ 
W h m  t l m ~  # ~  d u m s ~  in the income tax rate 
din'In8 the llfe ot an reset, there IS a c h a n ~  in 
the relationship betwemz the t iming  o( taxes 
taxi the tmc ~ ,  snd  the A D I T  I ~ d m ~  
becomes overfunckd or unde~unded.  ' 'z This 
ovecfunded or undecfunded balance must be 
amortized. ~ H the balance is ovedunded, the 
mnortizatlon am~tmt is subtra~ed from a pipe- 
Ih~'s c ~ . ~ 4 m ~ i t ~  to ~n~wre that the e w ~  IS 
returned to ~ u n  I f  the bldm~ce is un- 
derfunded, the amm'tization amount k added 
to the pilx,41ne's cmt-~-service to permit  the 
pipeflne to recover tha t  amount ot money nec- 
emm3" te  ~ y  deferred taxe~ 

SFPP and a number of the other pmrt~pamts 
have  d l s ~ t e s  over (1) the method o( cktermln- 
i ~  the wmxt~at lon period, taxi (~) whm the 
amortizatJ~ o( an unfunded balance should 
bqCm. 

Dr. Horst calculated the ADIT  ~ for 
each c a ~ p r y  ~ ~ I x ~ x ~ y  by vln- 

ymu'. and he amort ized the specific 
ove~unded or tmdefftmded ADIT  balance at- 
trffmtable to that  c a t e ~ r y  or' property by vin- 
talle year  ova- the renminin$ life of that  
specific catesory and year usin8 the "Sooth 
Gee~a" methad, m Under this approach, as 
the tax dlefemd attributable to tha t  c~tellm~ of 
0reperty as to a particular vlntaze decllne~, 
the l~lld-~ ~ the ADIT balance as to that 
Ixv0erty a~ dedlne~ 0~ce the " t ~ "  
eccurs as to that cate~ o( vlntased p,x~m-ty. 

~ [ L  ,~  ~ pp. 30.~1: g~. 36S ~ pp. 20-21. 

m F,x. 36.q at p. 2L 

s m  j . , ~  

~ I~L  ~.5 mp.  ~ :  T~. 361S-JS~ ~ A(stum/C~s 
M.oes~. C.m~em. ~'~sm,~m, IJ FItRC |61.26~ at 
pp. 61..~17-~18 (1980)¢ ~ ~ N m l u ~ / ~  P/pc~mt 
C4L # ARI~rlc~ 26 R R C  161,04Y. &l p.  61,149 n J  
(t4M4). 

Ired~'d I[nm'lD' I l u ~ l d l m  
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i.e., when tax depreciat ion is less than book 
depreciation as to tha t  prepef ty ,  the  A D I T  
balance is d~ulPed with the  amount  of the  
resulting increase in the actual  tax liability 
over  book liability. At  the  end of the  book life 
of any  unit  of property,  the renmlning AD1T 
balance a t t r ibutable  to tha t  proper ty  has  been 
reduced to zero, ~ assuring tha t  an  
A D I T  I:eiance a t t r ibutable  to • par t icular  uni t  
of ixopm~y does not outlast its boek ~ a -  
ble life. 

Essential ly this  is a "'fixed remaining life'" 
a p ~  and  i t  ensut%.5 tha t  the  A D | T  bal- 
ance for each categmy of property by vintolre 
is el iminated at  the  end of the depceciable life 
of tha t  ca to io ry  of I:,'opm'ty by  vtntase ,  u6 This  
appo~ach conforms to the  requirements  of the  
"South G e n r l ~ "  method. 

Althoush ~ e m u . i n ~ l  nddltions of each 
catesory of dep~clable property in each appli- 
cable vintaBe ~ to cak-uinte the  I~t ld-up of 
the  A D I T  balance,  S F P P  did not follow this 
same appreach  in amor t iz ing  tha t  balance. In- 
stead, SFPP alwre~tted all the ADIT balances 
for all c a ~  and  for all vintalpe yem~ into 
a s / n~e  WcL S F P P  then ~ n o r t / m d  the s a t e -  
ga ted  A D I T  balance ra in8  a variable remain- 
in~ life method.  A D I T  balances wece thus  
"un t i ed"  f r em the  ~ of assets  and  vtn- 
t a ~  y e a r  to which the  A D I T  I:mbmce reiatod. 
By this  " l~of ing"  a p p ~ a c h  A D I T  i a ~ m ~ s  are  
carried forward Ion~ a f t e r  the  Ume when the 
m s e t s  on w h ~ h  the  haiance  a o m ~ x l  have  I ~ m  
deprec ia ted  and  re t i red  f rom service,  uhi-  
rnately l inlm'in~ on unUl S F P P  Ires no 
ing carrk~r p tant  in s~-vk-e. 

SFPP's v•r inble remaining life method is re- 
jected. The fixed remaining l ife method set out 
in the  tes t imony of Dr .  Hors t  shall be trust to 
amor t ize  the  A D I T  baiance.  

The  secomi A D I T  issne re ia tes  to the  amorU- 
zaUon of an  unfunded A D I T  belance. The  dis- 
l ~ t e  here is over  the  funding of the  deferred 
tax  l iabil i ty tha t  existed h~fore 1974. 

Bef f inn in i  In 1974 SFPP's predecessor, 
SPPL, ~ its method of accounting for 
income ~ f rmn tax flow tlwoullh to nornudb 
zaUon, i.e., the  tree of "normal ized"  taxes wi th  
A D I T  balances  for d e f ~  PHor  to th is  
ch|u~le of re:counting m ~  in 1974, the 
ICC had required SPPL to use flow t h r o u ~  
accoonting,  u~ In  SFPP% c m t  and  r ewmue  
s tudy  for the  South System. ~ i n c h x ~  an  
unfunded A D I T  b~bmce for recovery of the  
deferred tax liabUlty tha t  existed m of Decem- 
be t  31. 1973. Is7 There  is no dispute  that SI~PP 
is enUtled to r e c o v ~  tha t  unfunded beiance. 

The  quest ion concerns when the amort izat ion 
ot that balance should heStn. 

Navajo wi tne~ Horst befins the amortiza- 
tion of the unfunded A D I T  in 1974. Dr. Horst 
ties the  s t a r t  of the amort izat ion to the date  
when S F P P ' s  predecessor switched to tax nor- 
realization. SFPP .  ~ the  other  hand,  does not 
bel[tn to amor t ize  the  un[unded balance until  
1984, the  effect ive da te  of the  Commission 's  
Opinion No. IS4-B. S ~ P P  argues  that ,  unti l  
Opinion No. 154-B was issued and the  Cornmis- 
sion adopted normalization as the s tandard  for 
oi| pipel ine rn t em•k ing ,  Im tax t iming  differ- 
ences had  no effect on the  ra te  base. The  result  
of SFPP% ~ Is a smaller  net  A D I T  
offset to ra te  base than would be the  case if  
SFPP had ~ in t974 the amort izat ion of 
the pre-1974, unfunded A D I T  balance. In 
other  words, If  S F P P  had commen~d in 1974 
the amortization of the unfunded pre-1974 
A D I T  balance,  the  unfunded  offset to the  
funded A D I T  accmmt  for po~-1974 balances 
would have  bern  smaller, and the  resul t ing 
b • h m c e  in the  A D I T  account to be offset 
a81dnst ro te  ~ would trove tx~n Imlg~ than  
it  would be ff muorUzatlon off the  unfunded 
A D I T  balance besan  in 1984. SFPP'$  approach 
allows S F P P  to reflect additional r e t ina ,  both 

and deferred, In I ts  cmt-ol-service calcuin- 
Uom, as  well as  an  addlUorml tax allowance. 
than  ff S F P P  had used Dr.  Horst '$ methed. 

1"here is a laqlcal incemlstency in SFPP's 
appr~ch.  ~ is emenLi~ly cbdmlng that ,  
for the purpo~ of dete~mininlr when the un- 
funded A D r T  balance wont o~ the plpellne's 
tmlance sheet,  n o r m a l ~ t l m l  belpm in 1974. 
but  for the  ~ ot amor t iz ing  that  balance, 
nernudizat ion began in 1984. 

da~ on which the FF.RC est•blished 
that  tax normalizat ion should be the  s tandard  
methcdofcey for all oil ptp~ines is un impor tan t  
when an  o ,  pipeline has  alrendy beon p e m i t -  
ted to switch to tha t  m e t h o d ~ w  a t  an  e a d l ~  
date. S~'PP's i:x~.decessor switched to the  nor- 
malizaUon methodokDEy in 1974, and that is 
the  da te  on which ~ ol the  tin- 
funded ba lmu~ ~ u l d  besln.  

I t  is held tha t  St~PP's ~ method for 
amor t i z i n f  the  unfunded AD1T balance for 
ix~-1974 taxes  b q l m d n l  in 1984 is re jecte~ 
Dr. Hent ' s  methed of smorUzL~l~ the unfunded 
deferred tax l iabi l i ty ,  comme~' tnE in 1974, is 
sdopte  

S F P P  ralses two nddl tkmsl  A D I T  hsue~  0 h e  
is whether  and how to mlJust A D I T  balances to 
reflect the  ~ ' $  decisions in Opinion 

ms EL 36S at po 23. 

m Se~ Ez. 365 at p. 24. 

FHC 

~ Id.; see abo Ex. 42 at p. 3h  Tr. 3630. 

tm See 31 FERC | 61,3Y7, at  p. 6hS33. 

¶ 63,014 
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N m .  397 ~m and  397-A, m° ~ income 
tax allowances for oli pipelines o ~  as  
Hmited pm"mev~'dl~. In  ~ the  Commi-  

detem*ined tha t  limited par t re r~ps  such 
as SFPP are not enUtled to an income tax 

for Income attr/butable to indlvidua/ 
par tners  and for income al locatiom m a d e  to 
other  p a r U m ~  p u r a u m t  to Sectlun ?04(c) o( 
the Internal  Revenue Code- m For  reasons (Us- 
c u s s ~  more fully ~ r a .  S F P P  is not permi t ted  
to lndude  in i ts  c ~ t  of service the  full inceme 
tax allowance which would be • v ~ i l ~ e  ff i t  
were o ,~mized  as  a Ca' l~rat ion.  SFPP ' s  ra tes  
s ~ c e  I t  b e • t r e e  • U m i t e d  ~ In  1 9 8 8  
have  included such a full t ~  ~ n u  
S ~ P P  ~ o r e  has  collected dofortt~ income 
taxes trom its mtetmwe~ in excem of the tax 
a l l o w a n c e  i t  Is permit ted as • l imi ted 
p=rtnen   

A .  pe r t t dpu ts  who mid~med th~ questiun 
airree that SErPIP's A D I T  belam~ must be sd- 
Justed to n~[iect SFPP's reduced interne tax 
idk~nmce. The appmech advoemed by SFPP b 
f irst  to de te rmine  the  dlffm~nce between A D I T  
asmunin~ a f,.n tax aliowance stad A D I T  unck~ 

and then "to amortize that diffor- 
eace over the  nmmininl  life of •be ix'olxnw 
and  deduct  ascumula ted  amorUzatan f r am the 
r a t e  10me. *' t~ lqavatlo suplxx'ts • drol ler  ap-  
preech,  m l u i ~  tha t  the  a t c m s  A D r r  Imlance 
due to a p S d l a u i m  of the  L a k e h m d  dectslom 
should be trem~ll  like or/mr ovzrfunded A D I T  
I m l a n c ~  and  m m r t l z e d  usin8 Dr.  Horst~s flzed 
rematn inz  rife me•bed,  tt* 

Commimion S t a ~  witness McCcUmsd aztecs  
tha t  th/s em~ss  A D I T  Imlmsce should be de- 
ducted f rom the ra te  base " to  l i v e  rateSmYe~ 
the  t i m e  v a l u e  benef i t  of t he  A D I T  col- 
lected. " m  Mr.  McCeihmd also s t a t es  tha t  
• 'S~'PP should be requh, ed to refund the eace~ 
A D I T  to r a t e p a y ~  In the  futur~ " m  Staff  
does not describe the mechanism for its pro- 
posed n ~ m d .  but such a r~fumd cruz premmm- 
b;y be uccmnpli~hed throush the  reduct~m ~ 
SFPP*s cout of service r e s u l t l ~  from amort iza-  
tion of the  cazcem A D r r  Imlance. 

I t  is h d d  that  the  difference between St=PP's 
ceaected A D I T  bahmce and the  A D I T  h a l a n ~  
to which ~ P P  is enti t led under  L d e h m d  shall 
be amort ized  consistent wi th  Dr.  H m ~ ' s  fixed 
r e n m i n l ~  life method.  T h e  A D I T  h t l a n c ~  i ~  
c ludins  the  unamort tzed a~cms portion of •be 

m L~re~ead P~e LJne Cms~mW. Um~d Pro-r- 
? !  l;~--RC f 61..13~ (199~), 

m Lakehmd P~oe L/he Cm~=a~. L/m/ted Pm-t- 
75 ~EIRC 161,181 (1996). 

m 26 U.S.C. § 704(cXI994). 

~ ,~. 250 at i~ 16. 

m SPPP Rep~ Brid' st p. 149. 

6 3 , 0 1 4  

A D I T  balance, shall be deducted from SFPP ' s  
ra te  rinse. 

The  final A D I T  issue Is whether the  Commit-  
sion's t r ea tmen t  of allocations under Section 
704(c) of the Internal  Revenue Cede in Opin- 
fort No. 397-A requires  the  e l iminat ion of 
SFPP'$ AD IT  balance as of the date the lira- 
Red pm'tnen~p was formed. S~PP relines that 
under Opinion No. 397-A. such aliocatiom am 
to be treated for relmlatory purposes as taxes 
on ~ p i n  realized on the  sale (or imputed 
sale) of property to the  ixutnership by the 
contributlnlj  par tner .  The  necessary result of 
such t rea tment ,  a rgues  SFPP,  Is to reverse ez- 
Ist~n~J accehn'ated depreciaU(m deductions at  
the Ume of the c~mtribution (i.e., as of the 
pm~mership's format/on). As such, the  A D I T  
associated with those deductions is ~ at 
tha t  t ime.  Under  these c t rcumstancm,  argues  
SFPP.  A D I T  balances ex/stJn8 as  of the  da te  
the  par tnership  was formed in 1988 should be 
eliminated as of tha t  date and should have no 
fur ther  effect  on the  rate ~ or the ccst-~-  
service. 

While It  Is cmTq~ct that  the  u n ~  ratio- 
hale used by •be Commlu /on  In Op4n i~  N ~  
397-.*, is tha t  the omtr ibut lun  of assets  to a 
pa tmersh lp  mus t  be viewed as  a sa/e of throe 
assets  by  the  cuntributlnS p a r i n g ,  I d l m m ~  
wi th  the  pro/•tons mtvocatod by  SFPP.  As the 
Cmnmbslun e ~ q ~ n e d  In the  ~ rehear- 
h ~  ordor, under  the  Intornal  Revenue Code the  
tax value  of the  contr ibuted proper ty  retained 
the  same  tax basls as  It  had when owned by  the  
ce~txtbuting patterer. Lakehead. Inc. tm 

Monmver.  said tbe  ~ u n  In ~ 
" [b]ecause  the  fair value of the centributed 

was more than i ts  tax value,  Lake-  
head.  Inc.  would have  paid t a x o n  the  cliffor- 
race be•we•  the ~ ' s  fah" value and Its 
tax besls had It s~kl the poDperty and used the 
cash to buy partnership share~ ''m However, 
no tox was due Immedlately became ol the 
"sale" of the contributed property when Lake- 
hem/was reorganh~d from • corporstlon into a 
p a r m e ~ p .  In~e~l .  tbe um was defermd and. 
under  sectioa 704(c). Lake /zad .  Iac~. the con- 
t r ibu t ing  par tner ,  was required to effect ively 
pay the tox oa any p i n  throush the "curative 
alloc~Uun" woce~  m H'the ~ t i o a  fs 
comldered a tm-d~esT td  sale, and  no t m  was  
pmyable by Lakehead. Inc. at the time I t  cmt- 

m N , m ~  I ~  ~4e f  a t  ~ 10~  

m ,~t. Z q l  a t  i ~ .  16-17. 

m l ~  "~ ~ 17. 

sw ~.o a t  IX 6 1 , . ~  

Fedm~ I R ~ I y  ~ /4e / lam 
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t r ibuted property to the par lnem~ip,  there is 
no just if ication in the in~tant ~ for ~ l ~ s U n q  
SFPP '$  1988 A D I T  balance. There  is no c la im 
by S F P P  that  taxes were paid on a n y  ga in  
whe~ ~ ' P P  b e o m ~  a partnership.  

The  A D I T  balance a t  the time o/" the forma-  
tion ~ '  S F P P  Jn 1988 was $12.921 million. ~e° 
Th i s  amount ,  as  adjusted for ~ in A D I T  
from 1989 throush  1994, should be d e d u c e d  
f r c ~  the  ra te  base in 1994. Since no tax liabil- 
i ty  w s s  Incurred when S F P P  w s s  formed, t h e ~  
Is no bas/s for makln~ an  a d j m t m e n t  to the  
I~98 A D I T  haJance, and I so heM. The  A D r r  
babmoe Is av |dlable to pay  fu ture  income ~ 
and ratepayes3 should ~et the  full benefit  
the  A D I T  deduction from ra te  b a ~  until  those 
taxes are  t ~ l .  

G .  A l l o w a n c e  for F u n d s  U s e d  D u r i n 8  
C o n s t r u c t i o n  

Oil Idpelines 8e~ra l ly  are entitled to an al- 
lowance f~" funds  used durin8 ~ c e x  
( " A F U D C ' 9 .  mt That allowance is • compe~estt 
oJ[ the  rate hese, and depreclaUe~ mt i t  is recov- 
ered ~ the  cost o[ s e ~ c e .  I~'  

T h e i m u e  h e m l s  w h e t h ~  the  ~ i s  
sufficient  to allow A F U D C  to SFPP ,  and  if 
A F U D C  is  pe rmi t t ed ,  wha t  5h~tM he the  
m o u n t  of A F U D C .  

S F P P  computed A F U D C  by  a p p l y i n 8  
S F P P ' s  ovendl  weishted cost ~ caplUd to 50 
percent of Its "S~mth Sys tem"  capital  addlUons 
to t a t t l e r  lWOpegty In ~ v / c ~  E L  206 a t  p. 45. 
Chevron, Nava jo  and  Staff  c h a l l e n ~  SFPWs  
methedoimW on the Sround that SFPP's cak'u- 
laUon5 do no¢ Irive effect to the  ~ cash 
moun ts  invested month by month in ¢omtruc- 
tic~. and  t h e r ~ o r ~  they  argue,  SFPP's meth- 
odoloiry p r o d u c e s  a r b i t r a r y  r e s u l t s .  
"Spedf lca l ly ,"  a r i e s  Nava jo  ( Ini t ia l  ~ a t  
P. 34), " S F P P  hss  prov/ded no computa t /om 
that apply  an  A F U D C  rate to monthly 
ances in its comtruction in prollress ~ccounts." 
Nava}o and Chevnm nr~ue that SFPP should 
not he pe rmi t t ed  rely A F U D C  in ra te  b~se. 
Ahernat/ve~y Nav~jo snd Chevron arsue t ha t  
i f  t he  Commiss ion  d e t e r m i n e s  t h a t  S F P P  
should be allowed A F U D ~  then  the  appm0ach 
a d v o c a t e d  b y  w i t n e s s  Z a e s e i  should  be  
adopt  

F,~ff witnes~ McCellamd te~iU~l  that  he did 
not ~pree wi th  the me thedo lo~  employed by 
SI~PP. ~m Ins tead  of u s h ~  "Gross  Additions to 
C a r r ~  P roper ty"  m the  A F U D C  base, as 
SFPP did, Mr. McCelland testified that the 
proper approach 15 to include in the A F U D C  

only the  cash expe~ditures for each con- 
struction i~roject for the  y ~ r s  1984 through the 
1994 test  y ~ r .  a°4 According to Mr. [~cCeJJartd, 
the  use (~ m addiUons to compute  A F U D C  
incoq)ormes i t ems  on which A F U D C  should 
not be calculated, such as  un l :~d  accrua/s. 
o y e Z e S ,  and abandoned project costs. ] ~  

C ~ v r ~ t ' s  and Navs~o's witness ZMse l  also 
cri t icized SFPP's methedololff on a number of 
Sround~ ~ 

W}dle it  is t rue  tha t  the  Commission has not 
required oil pipelines to use any particutar 
methedoloSy for calculatin~ AFUDC.  ~¢  there 
is Commission 8uidance.  Whh respect to 
A F U D C ,  the  Ccmmmission's intent  ts to p~t oil 
pipelines on the  same  bas~  as  naturaJ gas  pipe- 
lines s n d  electric companies.  ~ 

S F P P  d a / m s  tha t  witness Ganz  performed a 
test  on his A F U D C  numbers  

In teres t  Dur in8 ~ o n  ( " I D C " )  
capital ized for incmne tax p ~ p o s e ~  Unlike 
C h e v r ~ ' s  and  Nava jo ' s  witness Zaese],  Mr.  
G m  cud not use I D C  capital ized on SFPI~s  
books fat" his  reasonableness test ,  al though I D C  
Is recorded on SFPP's bod~  

SFPP's use of tax IDC as ~ of witness 
Gang ' s  test  of r e s s G n ~ e s s  ~ not comdstegJt 
w/ th  the  m ~  appUed by  the Commis-  
slon in d e t e r m l n ~  the  proper balance upon 
which AFUDC shoukl be computed. Witness 
Z a e ~  testJfksd that SIwPP c~g~Lldized Jnte=,'est 
on suspended or cempleted projects for income 
tax i~=l)ose~ ~9 SF1PP provided no contrary 
evidence. SFPP should not he allowed to use 
investment in comp~ted or SUSlPe~n~led con- 
5 t ruc t |~  projects to jus t i fy  Its A F U D C  pro- 
posed amounts. S~PW5 r m ~  test. 
which uses ta~ IDC as its basis, is rejected. 

t 

In  i ts  br ief  S F P P  states ,  " 'AFUDC compen- 
m t a s  Investors for the  c m t s  d ca J~ t a l empk~ed  
in construction ~ before the  new tx~p- 

=w Ex. 258 at p. 16. 

Jot See, eJr., 0plMon No. IS4-B, 31 FERC 
| 61,377, at p. 61,839 n.38; ~ 7Pamp. Co., 5S 
FERC |61,122, s t  p. 61,,.172; ~ N~ 351. 32 
FERC |61,0SS, at p. 61.234; see abo, e.ff, Tr. 
4924-2.~ 

~ See e4r~. F.~ 23B at pp. 79-82: Ez. 206 ~ pp. 
38-40:, EL ~ 0 ,  Scheduis l, lh~ IT~ EL 2,M), Sche~le 
4. p. l d 2, Mn~ S aDd 9; ~ ad¢o Tr. 4973-74. 

~ E x .  105at p. 13; Tr. 7018. 

FEItC I t w e t t l  

• a ~ i d  " 

~s  E~. 105 at pp. 13-14: Tr. 701K 

a~ EL 337 at pp. 2S-33. 

2o7 Expre~ Pipeline PartaK.f3hi~ 76 FERC 
| 61,?A& at t~ 62.2&5 (1966). 

~m ARCO Pipe L/he Company, 52 FERC 
| 61.(X)S, at p. 61,235 n.,~ (19gO), onJer ~¢J reh~r. 53 
FERC | 61.398 (1990). 

Jm .¢~ Ex. 337 at p. 32. 

¶ 63,014 
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er ty  bccomes par t  of the carr ier ' s  ra te  base. "zl° 
S F P P  cites Kup~'uk Tramp. 0% S,5 F E R C  
| 6 1 , 1 2 2 .  a t  p. 61,371 in support  o( this  
tica. However,  Kup~ruk states: " [r iSe purpose 
of AFUDC is to compensate the ut i l i ty  for the 
cost of f lnxncinff  dur ln~ ccaf~ruc t ica .  "'zz| 
• 3 ,FUI~  IS not intended to ccmlxurtlate a ut i l i ty  
for flnanc/n~ costs for the  period, a f te r  C~ml~-  
tic/* of ccmt ruc t i ca  and before inclusion in rate 

likew~e. AFUDC is nc~ intended to com- 
pensate a utility for its investmmtt in sus- 
pended wo]ect~ 

S F P P ' s  evidence does not show tha t  S F P P  IS 
entitled to A F U D C .  The  next  question theme- 
fore Is whether  there Is suffk:~mt other  
dence  in the  record to g r an t  S F P P  some  
AFUDC.  

As noted. SFPP's witness G a n z  computed  an  
A F U D C  a l i n w a ~  equal m the interest  c m t  ca  
SO percent of the ~rms additions to c a n e r  
IXeperty in any ye~" In wNch there was a 
'~o~th System" addlt~x~ He did not attempt 
any month-by-m~nth build-up d the AFUDC 
nor  a n y  recem~dera t lm o~ in t e rz~  c m ~  in- 
curred d u r l ~  the  c a m t r ~ , t ~  of a n y  E a s t  
L~ne or  W e ~  LLqe capitol i x ~ e c t  w h i ~  S F P P  
cap i t a l i n~  ca  i ts  bookL 

By comparism~ Navajo's and Che~'ca's wit- 
hess ~ e n m l n e d  the books snd  reo0rds of 
~ P P .  Because ~ did not ~pm'a tdy  ac- 
count for East Line capital projects, he re- 
viewed the  in te res t  c : ~ p i ~  ca  SFPP's 
becks in total. The interest ceets were not sepa- 
rately idendfkxl  to • pru~ject bu t  ~ the  inter- 
es~ c m t s  i ~ e r a t e d  by  ~d/ aL S ~ ' s  captto/ 
w 'o~ets .  R e v l e w i ~  those ~ , ~  i n t m m  
costs for a f l v e - y ~ r  period, and  
SFPP's am/tel projects over that same 
Mr.  Z~e~p~l de tm 'mlned  that the averalpe 
A F U D C  factor  w s s  29,3 p e ~ c a t  of the  c~pital 
cost of all projects undertolum and  I ~ c ~  into 
service by  S F P P  d u r i ~  tha t  f lve-yesr  period. 
A c c o r d i n ~ ,  he  x p p i k d  tha t  29 -~ V ~ c e m  f s o  
tor to c o m p m e  the A F U D C  aIIowsm~ to be 
altowed an  E m t  L/he pro}ect plawed into ser- 
vlce in a n y  year .  Ex. 3S?. 

S F P P  o r l ~  Mr.  Zae~d's a01x~sch on • 
number of 8rounds and einims that the base 
dsts he used. the Umitsd period analyzed and 
the we~h th~  employed an unrmsms l :~  h im 
the results downward, zu 

Whatever  the shor tcomin~  of Mr. Z a c t ~ ' 5  
apprcach, ' i t  does have  the mer i t  of beinl~ based 
on S~PP's books and records for its derivatic~ 
and results in some AFUDC [or SFPP. H / 
were to accept SFPP's criticisms and cUsreprd 
Mr. Z~Sel's methocldo~y because Mr. Z a e ~  
did not 8o far enoul~ .  S F P P  will get no 
AFUDC, For S F P P  uome A F U D C  may he bet- 
ter than nm~o` I the~.[ore a c c e ~  Mr. Z a q ~ ' s  
methodofoiff. 

I t  Is held that ~ shall compute  A ~  
the methock~ioey set forth in Exhibi t  3S7, 

resu]Un~ in AFUDC be~n~ cak-uinted ca a hme 
equal to 2 9 ~  percent of m addit ions to car- 
r lor propert4, in a ycar. 

V | .  IRATE O F  R E T U R N  

A.  C a p i t a l  Structure 

The capita/structure to be used in develop- 
in8 an overall rate of return (weighted averase 
cm~ ~ ~mi to i )  t~r S ~ P  s/w/l be SFPP's sctuxl 
ca~ta l  structure at the ~mcl of 1994, with oae 
scUustme~t clesc~o~ h e ~ s l ~ ,  h~ 1994 that 
capital structure~ without adjustment, 
ds t ed  of 5 5 2 1  p e ~ e n t  t e rm debt  and 44.79 
I~u~mt p e r m e ~ '  capital, v "  This is the mint 
recent capitxl structure ,ht~ in t~e r~cord and 
should be used.* ~ 

capital  s t ructure  for 1994 mus t  be ild- 
j u ~ e d  ~ the  clefe~r¢~ equ i ty  re turn ,  
under  O~adcm No. 3SI-A, em.ns only equi ty  
return.  ~ adlustment  Is r e a c t e d  ca  Dr.  
Horse 's  Exhibi t  561, S c ~ d u l e  ?, lines 8-12 and 
ca Mr.  Jessen's Exhibi t  950, Schedule 2, 
9-I  1. See the  d ~ c m s ~ n  s u / x ~  under  the  head- 
i ~  " l ~ e n ~  Re turn . "  

N a v ~ o  wlues that two ~ddlUomd ~l~iust- 
merits d ~ d d  be made to SFPP*s capital stng- 
ture  w h k h  would result  In a deoreme h, the  
equity compca~t  and an increase in the debt 
a x a l x m e n t  of SFPP*s capital structure. 

F;tut, NaveJo s r sues  ( /n/ t in/  BHet a t  pp. 
41-44) that when S ~  lqpdine H o f d l n ~  
in 1990 issued $219 mill/on in de/xmtutm, this 
transaction in e~ect was a cc~version into debt 
by S/q~P's Se~ersl ~ ( S ~ P  Inc.) at I ts  
Umitod ~ i n ~  in S]~PP (equal to 41.7 
p e r c e n t  of  t h e  e q u i t y  i n t e r e s t  in  t h e  
p ~ m , m i p ~  m 

Jw S ~ P  h d U s / B r ~ - ,  p. 4& 

m SS F E I C  | 6 h l ~ ,  s t  p. 61,371. 

~ 5 ~ P  in lUal  B r k f  s t  pg,  SI -5J ,  R e p ~  B r ~  s t  
pl~ 32-J7. 

~ s  Ex.  284 a t  p. 1. ~ P P ' I  1994 beak c ~ l t a l  
s U b - t u r n  a(  SS.21 i ~ c ~ t  deb t  and  44.19 perce~t  
equity is delved 6~n  SteP's #3S5,000,000 d lone- 
term debt s ~  1287.961.000 d t ~ ' m m '  c s ~ t a L / . ~  
equity. 

¶ 63,014 

In 1993 the unsdJusud czplUd m ~ c ~ r e  ~ S~PP 
was 57.18 I ~ C n t  ImB-Cerm debt and 42JI2 ~ m n t  
ceaun~ e q u ~ .  EL 104 s t  ~ 3 a(4. 

al~ Sourhe~ C~H£arn/a Bdlsoa q ~ n p ~ y ,  8 
FERC 161,099, at p. 61,383 (1979); , 5 o u ~  
£J~'tr/c PoMr ~ m p a ~ , ,  4 FERC I61,3,10, at I~ 
61,766 (mzs). 

m See Ez. 143. 

Fedend Enerl~ Guidmilm 
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I ~ .  SFPP Inc., ss  a hc4de~ d s Umlted 
partnership Interest, should be pemsitted to 
tmue debt. elther by ttseH or ~ a corp~ 
rate affiliate, without havin4j as • comeqtmwe 
a restructured capita] structure for SFPP. In  
• ny event, the recm~ on this Issue I~ not well 
developed a~d the evidence is not wfflc~mt to 
allow Nav=Jo's recommended ~ lusm~mt.  ~ 

Secec~ Navajo  argues tha t  a t  the time of 
~.~ the formaUon of SFIPP in 19~8, 81 IS mllllon In. 

de1~'e~atlon m redua~ to ~e~o dollars. As a 
result argues N•v~o .  " the equity pm'tion of 

~ p m d  sm~cture was increased. Tl~ds ad- 
justmem to capit=l structure ts nothin~ less 
than sn ~ u t s l t l o e  cost mt~ustme~t, which 
Commisslm~ precedent does not allow.'" Nmv=do 
0 ~ n  arrues that  that  equi ty shouM be reduced 
by the $I IS mllllon3 ° 

I d l u r r e e  with Nava0o. The record in this  
case is l m u m d m t l y  ~ m m e d l ~  the 
propriety of the nmtateme~t at" the $115 roll- 
lion and how the mat ter  should be handled for 
rate ~ The c r~s  e~aminatkm of S~PP 
witness T ( x ~  J ta  is not sufflckmt evidemm to 

the equi ty ~ U u s t n ~ n t  NavaJo 

B. Coa t  of  l ) e b t  

There is no dispute ~ n s  the c ~ t  of detX 
which was 10.51 percent for both 1993 and 
1994. ~v  T h e r ~ o ~ ,  i t  is held tha t  SI~PP's cost 

cmd tepa~rt s ~ , 1 4 1 b ~  " 
~[ debt for detwmlnJmr S ~ P ' s  overall rate oi | 
rettwn writ be lO.Sl pen . t .  

C.  Nomina l  Cos t  of  Equ i t y  

are three recomme~datlons in the re- 
cord com:m'nJn8 a nominal cost of equity for 
SFPP. Staff witness IVlammm41o recommended 
a nomimd cost of equi ty  of 12.87 percent. Nav- 
,~o adopted Mr. Msr~mne~o as its rate of re- 
turn  witnes~ ~ 

Chevron and RHC witness Hass  recom- 
mmided a nmnlna/cos~ of equity of 12 percent. 

SFPP wimms Wlll lamson recomsm~ded a 
nominal cost of equi ty of 14.4'; p e r c ~ L  

The wi tneses  s ~ d ~ ,  a i m ~  m the ~ d  
app,-o~h for c a l c u l a ~ w  the nmnlnal cost of 
equity, indudin~ the use of the discmmted cash 
flow C ' D C F ' )  m e t h o d o k ~ .  They also aener- 
al ly a u e e  that  the proper p r m y  r r ~ p  for 
SI~PP condsts of six opecffic oil pipeline master 
limited partnerships, ~1 with • group of natural 
p s  pipelines ~ as • corroixrat lve test. ~"  
The differe~ces amet~ the w i ~  center on 
the applicmion of the methodd~ly and the 
" Inputs" to it. ~q 

The foflowlns table shows • comoari~ of 
the end r tsul ts  of the ~ of Dr. WIlllam- 
scc~ Mr. M a n , h e l l o  and Dr. Hass: 

Compm'Jass of M u l u ~ l i o ,  H- - -  u d  W U l h J n o n  DCF e~ l  r su l t~ :  

M~am~o Ham / f ro  
Return aa ~ Reb~tal /)k~t R~mtt~ 
Bottmn of n m ~  . . . . . . . . . .  12~74% 12.4% 11.3% 
Top of rmss~ . . . . . . . . . . . .  1 4 ~  15.6 13.5 
Mean . . . . . . . . . . . . . . . . . .  14.18 13.7 12.6 
Median . . . . . . . . . . . . . . . .  14.39 
Midpoint . . . . . . . . . . . . . . .  13~90 
SFPP . . . . . . . . . . . . . . . . . .  14~7 14.1 13.5 
Reccmm for SFPP . . . . . . . .  12.87 12.75 12.0 

Notes~ 
(n From Mm~and~ Ez. 2~.. p. 3. 
m F~m Hm~ I~. ~. 
Ul From Ham EL 314. 
(,) F~m WilBmmm F.zMbit ZO (usl~ IBES medt~ srm~th fomams~ 

(6) 
. b  

2ad T~de 

12~)$S I3-qi % 12.785~ 
1 6 ~  IS.98 150.5 
142.1 15.06 14.33 
14.76 15.27 14..53 
14.07 14.75 14.02 
14.62 iS.04 1431 
14.4.5 14.4.5 14.4-q 

m From w~bmma I~. 203, p.t (.dee Mmmme~ 6Jm Im~em mm,~h r~e Iormm). 
m From WIIIimmm " -  2m, p.I (.gJ~ Mmlme~ S,4S ImWta'm mm,th mUe k n a m .  

Staff wimess Ma~ane / Io  eml~o,~d the 
method for es t imat ing the nmse  of rates of 

return on common equi ty  for 1993 and 1994. 
He used the simple, constant f m ~ t h  DCF 

2N See "I'r. 8521-8S36. 

:o Nmm0o [nlth~ Brk~ mp. 44. 

~ Tr. 8495-8S00. 
liVEs. 104, p. 3d4 ;  E*,. 284, p. 1 ~2.  

ue Navajo PtttflsJ Brief at p. 20. 

ul  WilUmmmn ~ Ex. 197 at p. 4: ]~4am I)i- 
m:L Ex. I Bt pp. 3S-,M; Tr. 3939:, ~ Dlrect, 
~ .  I01 at pp. 13-14; M~saneUo Rebttttad. ~ 281 
at p. 5. 

FIERC 

m WllUu,~e lY, t~ct. Ex. 197 s t  pp. 16-17" Hms 
Direct. Ex. I at p. 3~, Manpneflo Db'ect..~. I0 |  ** 
pp. 13-14; Ma~melM ~ ~r. 2BI at p. S. 

m In F..~ 9(~, pp. S-8, w lmsms~  c~npsr~  the 
podtlom sad m e t h ~ x S ~ s  d the th r~  nm~ ~ return 
,,dtnemes and crlfldzed the l~ I t lms  d Ham sad 
Mammaelio at Tr. 9463-73. 

¶ 63,014 
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modal, K - D / P + G .  where K is the expected 
rate ~ r t tum,  D I P  is the dividend or dtstribo- 
tlon divided by the market Wlce (di,ddend or 
distrlbutioct yk ld) ,  and G is the expected 
irrowth in dividends (or distrllmtions). 

Mr. ~ uNd a DCF ~ aP- 
V¢o,~ by the C ~ n a , ~ n  in ~ o~n- 
Ion~ ~ The v~don  he used in his direct 
t e s t J l ~ y  for 1993 '41ffes~d sJJ81~lt~ fro~l whMt 
he used In hl~ rebutUd t ~ t l m o n y  for 1994, 
because  of the Commiss lo~ '$  then  l a t e s t  
pronc~n~-m~mts. ~ 

In his direct testimony. Mr. Manipmello 
stated that in both Yount Gas Stor~e Cc~, 
Ltd., 67 FERC I[61.37'5 (1994) and Oxw'k Gas 
"rntnsmhu/o~ 68 FERC 161,032 (1994). the 
Commi~on rdled on I)CF ~ whose 
irrowth r&tex were dm'lved frmn two f a c t m ~  (1) 
a five year mvdian f(x~cast ~ cs rn ln~  per 
share from the InstituUomd Broke~ Estimate 
s ~ n  (IBES). and (2)  • I o n . - t e r m  forecast 

nstuml s m  ~ t  and price srowth 
p~bllshed by DR//McC, raw Hill in i t s  EneqO~ 
Revfew. Mr. ManpneUo notod that thet~ wm 
a prd:lem In al~Wbq th~ same methoddoW 
to ~ Woducts p~h,~ the~ Is no preclsely 
compara l~  DRI for¢cmt to apply to oil prod- 
ucts plpel~ex. ~ c e  each pipel~e hes i~s orm 
p a r ~ a ~  hknd ~ preducts th rough ly ;  ~so. 
the blind ~ Woducts thnmShpm for each pipe- 
line can c h a n ~  yu r ly .  He testtfled fu r th~  
that one muld me a Ioag-term growth rato ct 
the general economy m a progy for am industry 
q)eciflc Ions~m'm ~oremst, b ~ a m e ,  o v ~  the 
Ions-term. mast industries' Srowth rates will 
t m d  toward the growth c~ the overall e c ~ -  
omy. He noted that DR][ produces, for the 
years 2000 and 2010.  a forecast o/" the resl 
growth c/' the Grcse D m m ~ i c  Prmtuct (GDP). 
~ t l y  2.0 pen~nt, and • forecast o( the 
G D P  price deflator, currently 3.4 percm~L 
When added t~ . thor ,  this 5.4 percent forecast 
providex a Ion~-tenn rrowth rate for the ovcraU 
economy that is cmnlmrable to the DRI  fore- 
cmt  used in natural ~ DCF analyse~ 

Mr. l q ~  bdleved th~ forecmt omld 
be used to provide a Ions-term 8r~wth forecmt, 
in co¢~unctJ~ with the IBES five y m r  fore- 
csst. m develop the grvwth rate r~luingl in a 

DCF ana/ys~ This 5.4 pec,ne~t DRI iffowth 
rate exceeded the av~rast IBES growth rate oi 
4~3 percent for his DCF iroup of i n d u c t s  
pipelines, To comply with the then Ccmmh~lc~ 
~ t ,  he developed • Ions-term im)vnh 
rate by averal~nl the IBES forecasts and 
DRI's forecast for the 8tnera/ ecoctomy to de- 
rive h~ DCF ip'owth or "i('" fact~'- z]s 

Mr. Manpne, o noted that the Commission 
ixe~ousdy had  treed natural  ~ pipelines in oil 
pipeline DCF analyses because t h e y  more 
c . k s ~  ~ t e d  the risks o~ the ~x'oducts 
pipelines than  did  the  products  pipeitncs'  ac. 
tual panmt~ 1"tin,ore.  Mr. M a n p n d i o  per. 
formed • DCF anabsis on seven natural p s  
plpeUnes, in sddl t lm to his DCF aria/y-As o( 
prod,ct p l a n e  r , , ~ n ~ P ~  

The data on p ~ e  I o( Exh/h/t I03 d ~ w  the 
IBES Mowth rates or "It" fscto~,  the DR! 
r rm, th  rato. and the averaSe ~ these ST~wth 
rates for each a( the preduct plpeUne compa- 
riles In h~, DCF amdys.~. TI~ data an pqe 2 a( 
,~hibi t  103 show the G-mmth ave~a~ dlvi- 
d ~ d  yk~d ~ d  the d /~de ,d  y ~ d  sd}mted by 
the "8"  factor ~or each af the c~mpanles in his 
DCF ana ly~ .  The data on pa~e 3 o( Exhibit 
103 c~nbine the 8E~usted dividend ~ and 
the "g"  factors to pnxluce the total ~ r~- 
turn for end* compm~y in his DCF amdys/s. 
Paire 4 ~ Exhlb/t 103 shows the azUust~ divi- 
dead yields, growth rates, and total DCF re- 
turns for • Irroup of seven natural  8ss 

Mr. Msns~mello's DCF rtsults appear on 
pages 3 and 4 oi' I ~ l b i t  103. T'ne l in t  column 
on each l~sse shows the DCF retunt for e~ch 
company In his compartsen ~ The DCF 
return for oll p/peane l~u~nershlps a v e r ~ e d  
13.18 perc~t ,  with • median return of 13.10 
I:~'c~lt. The DCF returns ~ from 12.07 
to 14.76 percent. The ~ I%,turn for SFPP 
w~s 12.38 l)enmnL The DCF ~turns  for his 
m'~up of mttund p s  plpdlne5 a v e r q e d  12.07 
pen~nt, with • median c/" 12.30 I ~ m t .  The 
DCF returns r a n ~ d  from 10.78 percmt to 
13.43 percent.  

Mr. M s r ~ m ~  noted that in Young Gm 
C~, Ltd.. 66 F E R C  I[61,280, s t  p. 

61 .797  (1994). the Commisdon set the bottom 

~ o a w t  ~ ~ .5~smm. 68 P l ~ c  
161,o32. at p. 61.105 (1994); ~ P lpdae  

71 FKItC 161.,1S3. at p. 61,992 ( 1 9 9 ~  
Paahsndb Eastern P/~0e Lk~ Ca,;~ ,sd~;  71 FERC 
~ 61.228. at p. 61.833-J,5 ( 1 9 9 ~  W/mston Bsdn/n-  
tersta~ .wQ)edkb~ ( : ~ s ~ ' .  ?'J FERC 161.074, at p. 
61,J76 (1995). 

~s C 4 m ~  EL 101 at pp. 12-13 ~ EL 2Si at 
Pp. 1-2. 

us ~ P / ~ e ~  (:~mlL. ~9 FEZC | 61,309 
(June 11. 1997) sad Wmbton/km/n Intermm~/~pe- 

¶ 63,014 

~mpany.  ~J; FImC |61.311 fJuae !1. 1997). 
two nstund p s  pll~dlne mses whldh med the long 
tma Imm~ d tl~ United Slat~ ecmwmy to mmmn~ 
th* "m" f a c ~  In th~ I)(:P ~ had a~t Ix, m 
deckled M 1~'. l~hmpndo taUfkcl m June 4. 

/~Pe LJne Ca'ps'aU~n, 80 PERC | G 1. IS? (August 1, 
1997). 

Fmlmd £mrlff Qukl~hm 
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of the ranRe of equi ty  returns a t  IO0 
i ~ n t s  above the Brat utility bond rate.  He  
noted tha t  as  of June 1994. the  six n ~ t h  
ave rage  Brat ut i l i ty  bond yield was  8.21 pot- 
cent. Adding 100 basis points  to t ids  yield sets  
the  bottorn of the  ranae  of r e m e n a l ~  equi ty  
re turns  a t  9.21 per~mt .  In  the  Young Gas  case 
the Commlsslon had set the upper end of the 
range  of re turns  • t  the  top of the  D C F  range.  
As noted, the top o( Mr.  ~ o ' s  D C F  
range was 14.76 percent for product pipeline 
parme~hips and 13.43 percent for natural gas 
pipeline~ Thus the returns ~ from 9.21 
percent to 14.76 percent for the products  pipe- 
line D C F  and  9.21 p e ~ e n t  to 13.43 i ~ m t  for 
natural  ffas pipelines. 

Mr. ~ then reviewed SFPP's risks 
and said: 

AS • resadt of my  ~ I have  set  • rm |ge  
of reasmmble returns on equi ty  start inl i  a t  
9 .21S,  based on Baa ut i l i ty  bond y lek~ and 
r M n g  to ~ m a t e l y  14% based on the top 
c~ m y  D C F  analysis  of both products  pipe- 

and natural  ~ m  ~ M h ~  The  D C F  
of prm:luc~ pipelines resolted in an  

averalle re turn  of 13.18%, wi th  a median  of 
13.10~. The  D C F  return for S F P P  was 
12.38%. The  D C F  results  for na tura l  I ~ t  

averaged  12.07q~, wi th  a median  of 
12.30~. I t  would a l ~ e n r  tha t  the  middle or 
ave rage  re turns  ,-luster a rmmd the  12.5% to 
13J)0% ranl~.  SFPP's sl iahtly hillher flnan- 
cial r isk a p g e n r t  to be offsot by  a f~vorable 
cempet i t lve  position and favorable  bminess  
pt 'espec~. I t m  ~ o r ¢  recommendln8 a 
re turn  on equi ty  in the middle of the  12.5~ 
to 13.0~ r a n a ~  or 12.75~. m 

In his r ~ u t t a l  test imony,  Mr.  Manlpmelio 
updated his rate of return testimony to Include 
1994 data .  His  r ecomme~led  re turn  on equi ty  
(i.e. partners' capi tal)  was  12.87 percent  in- 
s tead of the  12.75 percent  he had  der ived u d n 8  
1993 data .  The  small  difference in Mr.  Man-  
ganello's results  between 1993 and 1994 Is due 
to the  use of updated d a t a  for 1994 and  to 
• v e c a g i ~  the  midpoints  of the  r a n s ~  for the  
c o m p a n i ~  in the  two groups for 1994. ra ther  
than  usin~ the  mean  or  m e d i a n . m  

S F P P  cr i t l c iges  wi tnes s  M a n g a n e | | o  for  
d,~ngtnZ his methedo~ty by usinz the mid- 
point  ra ther  than  the  m e a n  and  median  in 

arriving at a result from the rmnae oi" return~ 
t~nerated by the DCF r n e t ~ . ~  How- 
ever. Mr. Manam~lo's u~e of the midpoint is 
correct, z~0 

S F P P  also claims,  " M r .  Manganet lo • h o  
erred by ave rag ing  the midpoint  of the oll 
pipeline r a n ~  with the mld l~ lnt  ~ the gas 
pipeline ranp. ''~t By e m l ~ 1 ~ I n l  that "costs 
of equity for iptS pipelines were substantially 
Io~m" than the  I~ t tmn  of the  range  for oil 
pipelines, " ~  S F P P  implies  tha t  Mr.  Man-  
ganello's decision, to incorporate both the ex- 
t e m i v e  d a t a  f rom g a s  p ipe l ines  and  the  
relat ively l imited new d a t a  from oil pipeline 
p e r t n e m ~ i ~  was result-driven. 

The  o~ttention is not well taken. As Mr. 
Manaamello explained in his rebut ta l  testt- 
~ y .  the  r e f i t s  ~ a D C F  • n a l y s ~  ~ oil 
pipelines and a D C F  m u d y s h  m l n g  g m  pipe- 
l l a ~  ~muid be ~ g h t e d :  

Since the  Commisstcm has  previously relied 
on natural gas pipeline D C F  a n a l y s ~  to de- 
veloo re turns  for o{l pipelines, i t  is not fully 
clear, now that • caJcuiati~t for an  oil pipe- 
line D ( ~  is ptmlble,  how the  Commi~ len  
will woi th  a D C F  analysis  o/ oil pipeline 
I~ r tne r sh ip~  Therefore, I am  ~ ,  in 
this  case, to a v e r a p  the  two m l d I ~ n t  results 
to a r r ive  a t  a r e c o m m e ~ k d  return (m part-  
uef% capital of lZJTS,  z]° 
S F P P  concedes that  Mr. M a n ~ n e l l o ' s  result 

of 12~7 percent  was wi th in  the  ranae  for oil 
pipelines,  a l though • t  the  low end of the  
r a n ~ .  a34 

In  contrast  to Mr.  Manaanello 's  D C F  results, 
S F P P  witness W3111am~ coocluded tha t  S F P P  
should be allowed • ra te  of re turn on equi ty  of 
14.45 peremlt, b a ~ d  ~1 price d a t a  from August  
1994 t h n ~ i h  J a n u a r y  1995, and assuralng tha t  
SFPP's South System is treated m a slng]e 
sys tem for ra temak/ng.  I f  the  South System 
were to be relrulated en the  basis  of separate 
Eas t  and West  ~ Dr.  W l ~ a r n s ~  a r ~ e d  
tha t  a hlllher cost of equ i ty  woukl be warranted  
based on the  analyses done by S F P P  w i m e ~  
Plfer. ~ 

To  determine the  dividend ~rowth e~pected 
by  investors for his oil pipeline pa r tnen~ lp  
greup.  Dr .  WIII/amson imt ia l ly  relied on the  
f ive  ycz r  ~ l n a ~  f ~  p u ~  by  both 
I B E S  and Zacks  Inves tmen t  Researd~ "~" His  

~" EL I01 at p. 17. 

~ E~281 at pg. I-~ 11-12. 

u* SFPP In/t/st Brkq at ~ 5& 

~Jo Willis¢on Basin lncer,Jtate Pipe*line Ca, 72 
FERC | 61.074. at p. 61.376 (1995); Nor//~vest P//~- 
Hne Carp. 71 FERC ~61~$3. at p. 6 1 . ~ 2  (199b~ 
rt~'#. #rjmml am~ rmuuzX~ m a th~  znmmd~ 76 
FERC ~ 61,068 (1996). 

FEIIC Reeorts 

n~ SI~P Inltlal Bdef at p..~t. 

~ SFPP Initlal Brk.f at i~ 59. 

~ E,L 281 at p. IL  

u~ SPPP Initial BrM at p. 59. 

z33 Ex. 197 at p. 23. 

ld .  at p. 14. 
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DCF r~uit$ based on these gmrt  term 8rowth 
rates m ~ m d  from 14.2 p e n ~ . t  to 14.7 per- 
cent. ~7 Dr. Willlamson's initial ~ ,  
howev~, violates the C~mmission's mandate 
that a Jmqjer term 8rowth rate be used in the 
DCF model ~8 

However, Dr. W~llaemm~ enlras'ed in a vw~- 
ety o( alternative calculations wlVk:h used the 
same DRI data used by Mr. lVinmlane]io and 
which p,xluced similar results m (as dwwn 
supra in the table at the bel[innin~ of the 
discussion on the Nominal Cost of Equity). Dr. 
WIlliamson also perfermed • DCF mudysis us- 
lr~ the s~me Ires pipeline Jmmp used by Mr. 
Manmmello, but obtained • ~ run i~  16 
pes'ce~t to 16~.S pe~e~L ~°  

Because the DCF results ~ by both 
witness Menmmeflo and witness Wllilamson for 
the oU ~pelfne parmet3hip p~up were ronson- 
ably comparable to ~oe another, it is the use 
made of the DCF r~ui t s  ter the 8as pipeflne 
group that essentially defines the dlffe~nce 
between Mr. Mam[anello's r,~ommend~tloo 
and that of Dr. WiHinmson. Dr. WIUlamsm 
derived I~s 14.4,5 pe~ent recommended SF1)P 
cmt of equity by lim|Uns his mudy~s to only 
the six comp~uies in the oil pipeline p e r m ~  
ship group. Hz He used the DCF nsuits for the 
ires pipeline IlrOup f(w illustrative purposes to 
demonstnUm how conservative Ms mcommen- 
d a f l m  w ~  fer S ~ P .  Mr. M m ~ l m ~ ] o ,  on the 
other hand, dkl a DCF analysls fer the ~ 
pipeline Stoup, us]n8 both short tm'm 8rid 
MaSu" term data, and then a'veraged the lawer 
resuitin8 number with the number for the oil 
pipeline pm-toer~dp ft~o~p to pe~duce • rate of 
~.turn for SPI~P. 

Thus the basic issue I ~ t w e ~  Mr. Man- 
imm~o and Dr. Wililamson is whether it is 
better to ~Ive 100 percent we~ht to the oil 
pipe, he p*r tnenf~ data, as Dr. ~U inms~  
rec~mT~xJed, m" o ~  ~0 pen:e~t we/sht, m 
Mr. M~qsneflo sus~es~ 

S F P P  critlci~s Staff's and comphdmmts" 
methodoloeles for usinS equal ave r~0ns  of 
l o~ - t e t~  and ~er t - te rm 8rowth rates rather 
than web|bred aver•Sine reed by Dr. wminm-  
s ~  8rid used in ~ .  W h t ~ e r  the merits of 
weighing, the crees do not ~ ~ a 
condltlon of • 0ro~ appilcat~n of the DCF 
method. In O~alrk the Commisdon noted that 
the Staff witness "weiShted each ymlr o( the 18 

w l(L st ~ 16. 

m W U J ~  ~ l n t e n m ~  Ph~egm C.~,p~O,. 
72 FERC |61.0~4. at p. 61.176 (199~ Oam~ Gm 
7~msm~m~e ~ 68 FERC | 61.032. at tx 61.10~ 
(19V4). 

~s E~ 203 bt pp. 1-2. 

~4°E~ 197 at i~ 19. 
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year perlad equa~y, whlch ls acceptabJe ln thls 
case" (emphasis added). 68 FERC | 61.032. at 
p. 61,107 n.46 (1994) However. simple averalr- 
ing of the short- and Ionlf-term data was upheld 
in the later c~es of Wfllfston Bash, Interstate 
.~peHne (~mjmny. 79 FERC 161,311 (1997);. 
Nar~w~sz P/pe//~e ~ L f o n .  79 I~RC 
161.309 (1~7)~ ~ ~ m m ' n  .~1~ L h ~  
71 FERC 161,228, at p. 61.834 (199S); and 
t4~ffston B•s/n /nterstate Pfpe//ne C~mpany, 
72 FERC 161.074. at p. 61,376 (1995). 

Dr. Hass in his direct testimony performed a 
I~-'F analysis on the sume sla oU pipeline part- 
nenddps used by ~ toe~  ~ and ]~m- 

Dr. 14ass combined distribution 
over the six m ~ t h s  endinlr May t994 with a 
combination of 8rowth forecasts from IRES, 
Zacks and Value Line. In his rebuttal he used 
the same companies and updated numbers, but 
introduced some new data and altered his 
methedo~W w rely on Jduortcal calculations 
inste~l of for~a~t 8rawth fer hls secoml staile. 
He also cocz~uded that SFPP's risk was lower 
than the averNle natural ires pip,dlne. As • 
r ~ u l t  h e  e s t i m a t e d  • cos t  of  e q u i t y  in  t h e  
Fusee  of  I I  p m ~ m t t  to  13  p e t ~ m l t  a n d  h is  f i red  
recommem/atJon for a nominal cost of equity 
fer SFPP was 12 percenL down from his oriSi- 
nal r e c o m ~ U o n  of 12.75 percm*t. 

Dr. ~ i l l l a m s ~ ' s  recmnmendaflon suffers 
frum ton e~ImJve a re~u~e on the o/l Vil~- 

his ceucluskm that oll and natural gas 
pil:e~nes are simllar in Umns of rJsks2'a his 
conchtsion that the risk of oll pipeUms is as 
~reat as the risk of con~non su~-ks, Ids use of a 
7 pemmt risk prondum besed upon past risk 
( 1 9 2 6 - 1 9 9 4 ) .  h i s  u se  of  rmtHzed r e t u r n s  a s  ms 
I n d J ~ t ~  of future ~ tu rn~  ~ and his re i lan~ 
ou SFPP witnemes PSfer aml Abbond in ~sem- 
ins S~P's econcxnk: and operatkx~ r i s ~  ~4 

Dr. Hms's recommendatl~ improperly r~qies 
on hlstorkal calculaUons breed on 8rowth in 
retalned eamin~ and a Ca~tal A~et Pri¢- 
in|r Medel C C ~ 4 ' 9  which relied on a calcuia- 
tion of heta coet~clents as am index of market 
risk. 

The record f ~ s  to provide ~ foundation 
for re~in~ on a CAPM analysis of ~l pipeHne~ 
WhUe the Conunlulon ~ a c ~ n ~  
of DCF md r/sk-premlum modeh fer ~as i~I~- 
linas in one cme, Ka~sOk Parmersh//), 71 

~ Id. a l  pp. 19-23. 

IM~ F.x. 197 ~ p. 16. 

~ ld.  s l  I~ 30. 

J*. Tr. g,r~6. 

~STr. 9470.71". P-  908at pp. ?.& 

Fede~l Wmwlff Guid . l lm 
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F E R C  161,,340(1995), i t  has not  used such an 
analysis for oll plpellnes. 

Indeed, " [ f lor  many years now, [the Com- 
mJsa/onJ has demomtra ted  a clear preference 
for us/n8 the Discotmted ~ (DCF) 
methodolosy," and " the  C e m m i ~ m  Io~ks with 
dls~avor upon risk premium m e ~ " l ~  
As the Commlsslon has noted. " a  ris~-premlum 
anal3etls can accentuate erratic market concB- 
tams and tends to over-eml~mstze rector msr- 
ket ~ . . . .  ..~t~ 

The Ixu-tlctl~nts argue e~e~ whether SFPP i~ 
mere or le~ risk~ than other ell pipeline~ 
SFPP offered testimony to the e£fect that  
Si~PP's rates are censtrained by the thrmt  e~ 
entry of new, cempetln~ pipelines Into Sb'l=P's 
market; competition between SirPP's own East  
and West ~ cempetitlon from non-pilx~lne 
sources: and rate regulation and market 
fo rce~  m 

On the other hamd. cemplalmmts a r t ~  that 
S I ~ P  f e e s  very low risk. A r,epm't by Go/dinah 
Sschs enti t led " a  Headsy  Packa le  of Geodles 
for Y i e l d - O r a t e d  Investar~, ''~m 
~ * P  as "one [o/I the nmM a t ~  MLP5 In 
our unive~Je" lind s ta ted tha t  It hss  " ~ n l f l -  
cant l n v e s ~  appesl.  "~e  S l i P ' s  Tecle testified 
tha t  "SFPP  has • s u s t s t n a ~  competi t ive ad- 
vantage  with respect to Ions-haul delivertes "as~ 
• t h s t  It hss  " c e m i n u ~  S r m ~  opport tmit le~" 
8rid i t  has enjoyed "a cemts tem and 8rowin8 
cssh flow. "as~ 

Dmoite SFPP's dalms, ~ m hm nat 
s la . l f lcant ly  a f f ~ a x l  i ts  stock ~ as t h s t  
p¢ice has rebotmded to i ~ - - ~  levch,  a 
point msde  by ~ wt tne~  Tade.  ~ Thus 
thts trusts for D n  W U l l a n u m ' s  eendusion t lmt  
Lakehead incrmsed ~'IPP's risk is tmsmu~ In  
addition, resu la t l~  SFPP's South System on 

the tmsls of a separate East / A ~  and a sepa- 
rate West ~ will not increase its risks. SFPP 
is currently t~iuhtted m • seps r i t e  Fas t  Line 
and West Line trash and has been so regulated 
since 1988. Both the East  Line and West Line 
are owned by SFPP. AlthottSh there is • diffef- 
enthtl between the rates on the two lines, SFPP 
has stated in its Form I0-K filed with the 
Securities and ~ Commlmion tha t  v o f  
ume 5win85 between the two Ifne~ will not have 
a 518nificant effect on its t~'ve~ues, ax5 

Furthermore, SI~PP has • monopoly ~n the 
~ t i o n  by pipeline of petroleum 
ucts into Phoenix and Tucsm,  and ~ 
t i m  e£ such ix~lucts via SFPP is the only 
ec~mmJc alternative.  ~ 

A Ix .opm~ refinery prokct  In Phcenix~S7 has 
bern pendln~ for ove~ a decade; the WIIllams 
Compank~  Inc. fo*md lap, dn~ an almest bank- 
rupt  gas pipeline a less risky endeavor than 
be k w • and a, xene   
dolled the i x~e t~  ~ ~Vith respect to em'th- 
quakes and floods, am even ~ S~'PP has 
e ~ m c e d  such e v m t s  in the past.  no witness 
ctaimed the imimct was nmterlal, nor did 
SFPP's  I0-K. Wi th  respect to the ar~unumt 
tha t  another East  Line pipeUne is pmaible, ast 
S ~ P ' s  own evidence o( this prepmaJ estab- 
Ilshe* tha t  the cmt  is ~ u v e  bec~ume the 
capital  cmts  e~ such a pro~ct  weuld be a t  least 
three tlmm SFP~s rate bs~, even whm e~- 
Istlnf assets are utilized, m Wlth rml~ct to 
trucks and ndl competition, S ~ P ' s  IXesident, 
Mr. Todie, stated, " I  would say the trucks and 
ra i l  a re  not  • good a l ternat ive to the 
pipeUn~ "'aa 

The r t ~  claimed by SFPP dees not act-erd 
with what  St~PP h tellin8 its tnvts tcr~ the~e ts 
no rkk  from East  lAne/West  Line compet~ 

~6 $ ~ e m  ~ R e ~ m u ~  /ac .  76 FERC 
| 63~01, t t  W. 65,(~.  6S,006 ( 1~6~ 

~7 Mea~up EJe~ C~, M FERC | 61 .2~ ,  at IX 
61JJ69 n. 101 ( 1M7~ see abo ~ Pemer C~, 
26 P ~ t C  | 6 1 ~ t .  at Ix 61,779 (1984X*'|Ilt hm 
beceme am~rmt  th t t  LiKe r l l  m',mdma] ~a'm~lh 
can produee dl~tortton~ during certain Ume 
ix~imtt~'~ 

mSee ~ 1~4. lf~7~. 513-PO. 1~941~ Tr. 
7710-11,. 99S.5-56, 9gf~tAS,Z 

z~ Ex. 826. 

~ Id. a t  p. 29. 

a t  Tr .  ~ t ~ .  

~ T r . ~ 5 3 - 5 4 .  

m .Ladeehe~d PJj~ LLme Com,~ty, .LP.. 71 I~KltC 
161,338 (199b'~ reh'E d e a ~  7S FERC I61,181 
(m~6). 

~s~.Yee E~. 871 and Ex. fl72 (,lentldm d SFPP's 
cJoMn8 stedt price). As Mr. Tmie tmtlfled, m mea m 
S~PP ismed a were 

t r R 0  f M l m ~  

referee Jtatln8 that the dechdm weukl mt  affect 
its d~udbutlen. "the price v~-nt beck up." Tr. 8513. 
8515-16. 

aSS EL 866 at p. 4t2 (Sfmta Fe Padfk Plpeilae 
Pm'tnes~ I~P~, Farm IO-K for 1995). 

zs6 .f~.. e.lr.. 1~ .  ~ 6  at ix 44. 

zst S ~ P  Initial Ik t~  at L ¢~. 

all ~ Tr. 10141. 

~ ga. ~r~ at Ig 44. 

a°  SPPP laltlai l k t d  at i~ f ~  

art SFPP ln l t la /Bdd at ixx 64-6& 

~ta C~sq~-e F ~  170 ~ for new ~pe- 
um ut taa t~  a t a t ~  ~meae  a k ~  ta the Feuad) 
~ t h  J~. 39Z ~bml~k I f l ~ 3 , ~ l , s ~ l f  $FPP~ 

au Tr. 8176-77. 

¶ 63,014 
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tim*; ~ there is no remmmbJe pempect of a 
competlns p/pe/Ine b d n s  buil t  into tbe Phamin  
and Tucson m a r k e ~  ~ snd there is no 
p n ~ e c t  of a re / ine~ ,  m 

C m s i d e f l ~  the evidmce,  the Ksumont s  of 
the pa r t i dpan t s  and the law, I condude tha t  
Staff witness lVhu~sneUo's ~ fair 
rate of t~turn on equity for ~ of 12.87 
pea-cent 5d-ddJ be adopted for SFPP. All t ~ i n ~  
c~s~dered. I find his ~ t i o n  is best 
supported by tbe evide..:~ w 

D. Reid  Coat  of  E q u i t y - - I n f l a t i o n  
A d j u s t m e n t  

we have esud~ishad SFPP'$ n c m l n ~  
~tto of r e ta in  on equity, we must  determine • 
t e a / r a t e  of return on equi ty fro" pm'po~s  of 
~ the r s t e  hase unda" tbe TO~ ~ 
oiosy. The computation Is not con~'ovevdui: to 
d e t e , n i n e  the m d  rote of r~mrn subtract  the 
inflaUon rate from tbe nomlmd rate of t~ tum 
on equity. Them is a dispute, however, s s  to 
the ps~ticuiar inflst ion rs to  to u t  in deflst lnS 
the nominal rote of return on equity. Tbe Ccm- 
mis~on h~ not required that any 
inflation rate be used in computinlr the ton1 
rate of return on equity. 

All  of the perUes as~e thst  tbe Cmuumer 
Price Iadez Is tha 8pprowiate indez.~u Tbey 
dlve~1~, however, on whether to me  actual  
rates or fo t tcas t~  P t ~ e s s ~  Wmbmmon used 
t h e  a c t u a l  1 9 9 4  in f la t ion  ra te  o f  2 . 6 7  per-  
c e n t . ~  T ~  Staff  advocatm an inflation rate of 
2.6 percent to s t r ive  |tt • reui rote of r~turn on 
equity.  ~7° Howev~'. Staff witness McCeilsnd 
uses J~) pm.cent Lcr t~em~ns the m to  bone~ 

~s~ Ex. 866 at l~ 42. 

~ s  ld. at  p, 44. 

~7  A(ter the r t ~ e d  was c ~ e d  tn t ~ s  ~ s e  8nd 
8tier brS~s ~ flied, th~ CmumimJm~ Issued order~ 
In t ~ o  nstura/ p s  ~ e l n e  c a e ~  W/ /gs tm B s ~ J  
lnter~m~ ~ C a m ~ q y .  7~3 FERC |61.311 
(1~97) sad Nm-~h,~st ~ ~ 79 Pl~RC 
| 61~09  (1997). In those crees the Commlmioa 
adopted, for throe c s sm sad  " t u t u ~  m u s "  m Its 
" p ~ a ~ e d  ~ j x u ~ . -  the ~ U r m  S r ~  of t tu  
U~l t~ l  Summ ~ m y  s s  a wlhd~ s s  m m s m ~ l  by 
the Broth in gram demem~ m~luct ( G D i ~  t~ be 
Jq~pUed in the Cemmbslea~s Discmm~d Cmh Plow 
(D4~D m~ld. Whethar the Cmnmimion htumds to 
app~ the W4/JIs~n Jmd Nee~tmm~ p~cedmm to dl 
ptpeUne rste cma b n~ now Immm. I f  the Cmnml~ 
don ~ e  to do m M the hmsm cme, the r ~ d  , ~ d d  
p r ~ e ~  hsw ,~ ~ opined to ~ sdd l t~ ,~  wi- 
deuct m the b m ~  r a l s ~  by ths  144~stm m d  N m l h -  
~ e ~  ~ See 7 Y s m ~ m s d ~  f ~ m 8  L t ~  
v. FERC~ 24  F ~4 30S (D.C. Cir. 1994). In m ~  e~ em 
S u t ~ s  a ~ x ~ a c h  b~ the hutant  csse, w 4 ~ h  uses tn 
psrt  GDP,  is d e s r ~  the b e ~  s p ~ o a c h  In the ev ldm-  

¶ 6 3 , 0 1 4  

Chevron. RHC and West Line Shippers f a v ~  
a t in ,year  inflatt&t forecast of 3.3 percent 
based on the March h 1995,  ~ CPI 
forecast c~ml~led by B/on Chip ~ Fore- 
cs5~. ~71 I t  is not d e a f  why such forecasts are 
w p e d c r  to the actual da ta  im~ented by SFPP 
and the Staff. w~ I t  appears that  such forecasts 
routinely overstate ~ in ~ of ten 
yem3, actmd rates of inflaUon were inwe~ than 
the forecasted nt te~ ~7~ 

In  Opbdon No. 1S4-B the C~mmisslon 
duded,  ' ~ q ~ t  is important  is tha t  the [inlio- 
t ion|  index usted to ~ the nmuimtl equity 
r i t o  of return is 8ho used to increme tbe equi ty 
mtto base.' "~74 The witnesses a j ree  tha t  i t  is 
important  to maintuin comistes~y between the 
infinUon rate used for rs te  of return and f ~  
t rmd ine  the rs te  bme~ ~Ts Dr. Hsss  conceded 
tha t  If one uses the sctuui  rate of inflaUon to 
trend the equi ty potl ion of the rato base |rod a 

forecasted rate for c ~ t  of equity, the 
cslcuiatinm prm~le less compensation to in- 
ves to~  than  tha t  intended under Opinion Nc~ 
154-B. m Chevron, RHC and West Line ~hllp- 
pm~ m~verthe~kms want to ~ the ~tual CPI 
ra te  for trem/io8 rate base, but  • ton-year 
f o r e . s t  for ad~s t ln~  the cmt  of equity. ~77 3Tds 
~ c=nnot be ~concJled with O p t i o n  
N o .  1~4-B.  

I t  is heki tha t  the rome nctmd infintion rote, 
2.67 pem:ent, sJudl be used to ~ t  the cmt  of 
equi ty  ami to t r m d  tbe h u e  bese. 

V l l .  C C ~ 5 T  A L L O C A T I O N  A N D  R E V E -  
N U E  C R E D I T I N G  

"AliocaUon ~ c m ~  is ~ a mat te r  for the 
slide-rule. I t  involves Judsment c~ a myriad of 
facts. .,~78 

tlm~ ~cmd f~r aud~8  M esmute  ~ the kng-eum 
Smvth rote af the d l  jdpdne Indum7. 

amTr. 9473; E.v,. 281 at  p. 12; Ex. I at  p .41 .  

~mEx. 197 8t p. 23. 
mS~tff  J~'eu~l Be~ef mp.  17; I~. 281 rap.  12. 

The Start t~Jtched ~ me~uddqy  between Its d~ect 
md rebutUd creel movtn8 frmn the 3~m,4~d to ytm~ 
end rote far C35 to ttm chmge la the avmls~ d the 
12 moath-end Indkes for each 1~8n Yem~eud to ~m~- 
end b b ~  cumbeneme md a ~  wkie~ u:ceptJt, 
mid wm in f ~ t  reed t~  Dr. ~ Tr. 9475-7~. 

w~ I~. 311m p. 41. 

r e E L  197 8t p. 31; Tn g474-7S. 
~Ta Tr. 3ggS: ~ 204 8t p. & Ex. 317. 

n4 31 FERC | 61,377, at p. 61,835. 

zmTr. 94?3; d.  Tr. YJ63 (m:J~lshw a "clear 

~ Tr. 3 0 9 9 - 4 ~  m lbo  Tr. 9474. 

~ Tr. 947J. 

~s Cad~-sdb ~ G i  ~ ~. FPC, 3~J U~q. 
581. 580 (194S), 

F e d e ~  I b u q f f  0 e d d e h e o  
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T l m ~  sre several Imues Im,clvin~ how oper- 
atlnll  and capital  cmts  are to be allocated be- 
tween F E R C  jurisdlctlonal services and 
jurlsdlctlomd intrastate  services, between csr- 
rler and non-csrtler, be~weon j u r / s d k ~ m s / I n -  
t e r s t • t e  services and n o n - j u r i s d i c t i o n a l  
mil i tary service, and betweon the E s ~  Line 
and the W ~  IAm~" 

There are also several issues involvlnff  
whether reve~tse creditls~ Is aptx~:¢/ate. The 
reveaue cs~dlttn~ Issues sometimes overlap the 
cost allocaUon tsmes. 

A .  C a r t i e r  an d  N o n - C s r r l e r  A l l o c a t i o n  of  
Ovm 'besd  C u t s  

The ~ m  allocation imue i n v d v e s  the method 
for removing from the pod  o( SPPP's  corpo- 
rate-k.vel ~ cos~ the pertlon attHt~ta- 
b/e to rico-carrier operatJam. ~ The remowd of 
these costs is necemary to m s u m  thaX only 
carrim" casts are chm*ged to jurisdictloea] 
ratepab.m~ ~io 

SF1~P's witness Jesmn. in makin8 S F I ~ s  
allocaUon, used the carrier and non-carrier ipm- 
e~ l  and administrative ( "G&A")  alimations 
thin a p p ~  on SFP~s Imnend led l~ ,  the bmlc 
element ~ ~ ? ~ ' s  c o r p ~ t e  financial beak~ ~ 
Mr. Jessen concluded that 83.5 pe~:ent o/' the 
total  corporate m m l k ~ t e d  expense m set forth 
on the S e m n l  ledger ,Nmdd be a l l - - t e d  to 
carrier opemtiom. Chevron and NavaJo would 
amn'lbe a p p ~ z / m ~ , . ; y  77 p m ~ t  o/" the OralS- 
ram G&A costs to carrier o p e r m t / ~  m2 The 
West Line ~ p p e ~  would mliomte apprmd- 
m t e ~ y  76 pesrcemt of corporate unalloc~ted 
G&A e ~ m s e s  to cs t r ier  opmt t lon~  ~ 

SPPP's  book aliocaUan has been the bmis  for 
i ts Sl~t between aRTier and mm-c=rrle~ ex- 
penses s/rice April  1991. ~m For the instant  case 
SFPP hired an outside ccmmltant, Ernst  & 
Y ~  LLP,  to  ~ 'udy and test  the ~ o n a b 4 e -  
ne~ of SFPP's book a]kx:aUon, m The conciu- 
~on c( the study was that between 82 and 87 
percent ~[ S~PP*s total corporate unsllocs~d 

G&A expense is Ixoper~  allocated to carrier 
o p e ~ t i c ~  m* Because witness Jes~n's alloc~ 
tion d 83.5 p e s ~ t  is within that range, wh- 
mess Jessen i~'ommes~.~l that  the book 
allocmkm be used for purpo~s  c( this cme. w 
Both RHC sod  the Commission Staff accepted 
SFPP's  Ixmk aliocstion ~" csrrler and non-car- 
r k r  ccms for pm'pos~ Of t h e "  mvn cc~  c/ 

mmlyms, m 

Chevron and Navalo reject the b ~ k  alloca- 
tion and rely Instem/ on the "K2~" method to 
al locate "corporate  una l locs ted"  overhead 
costs, m~ The KN method " . . .  Is used to allo- 
cate A&G costs o( the p ipd lne  amcog i ts  Jurts- 
~ d lv ls lom and f u n c U o m . . ,  ss  ~ q l  as 
the p lpdlne ' s  mmlurkdk ' t lonsl  dlvis/ons and 
sublkilm'/~L ' ' m  Based on Mr. Battese's recom- 
inebriation.  Chevron  and  Nava jo  reduced 
SFPP's  total  carrler corpo~te  G.10~ cmt pool to 
nd'~ct the results M the f~ fonnula. ~ 

SFPP*s position is tha t  the K N  fm~nuhl 
should not be reed in w ~ f e r ~ e  to the more 
detalled specific informst/on which was ava/la- 
ble to SPIPP. 

N a v a l o  and  Chevron note  that  even t h ~ s h  
• ~ ' P P  sSrees tha t  in p s  pipeline cases the 
K N  method hss  been used in ' func t imml iz l~  ° 
over~emd costs. ' ' ~  ~ n e v e r t h e ~ s  insists 
tha t  this im~ced~mt can be tSno~d. Navaho, 
Chevron ~md West  Line S~ lppo~  crit icize 
SP~P bec~mm i t  advocates use of an Imerns] 
a n o c = t ~  p ~ h ~  and. they clalm, S F I ~  
has re~used to ixmdde Its business records to 
j u ~ y  the procedure. ~ what SFPP in- 
trmJuced into the rt~'md to support i ts proce- 
dure, they arSue, is • revort,  l~rfonned by 
Ernst  & Yom~.  ~ consultants, and 
~ ' s  mm pmonn~  that p~px~s  to conru-m 
the pipelines in tmud allocation e v ~  though 
E r m t &  Youn8 nevtr were Wovided the Ixmi- 
ness records on which the allocatlmm were 
breed. Because tl~s allocath~ Is c~tmry to 
Cmnmim/on precedent and remains unsubstan- 
thlted, they m i B ~  It should be r~.jected. 

~ TI~  Imue ndatm to what are known ss "clr- 
p m ~  LmmBocmmd" emm. wMc~ m also ~ to 
ss Immm's/and ~ c ~ s .  The hsue is lim- 
Ited toc~ ls  m thec~1~-am k,~l lind dc~ n~ 
l w ~  m~lhmd e ~ m e  Uut c~n be d l rm~ s~rll~- 
ta l~ to lJrt~ull~ l~s l l~s ~ ~ 'aUms.  ~r~ F.~ 238 

smSFPP's prlnd;~l non-carder cam ~ its 
tenmlnal operatl~L ~ E~ 144 at p. 11. 

au EL 238 at p, 8~  Tr. 10686. 

=n Ez. 91 at p, I. 

~° EL 290 s t  p. 13, 

m' Tr. ~ 6 .  

m Set, e4~ E=~ ~4 .  70& 

ms E~ 238at p. U .  

 utc IteNm 

m~ ~ au~ t~m ezmpclom. ~g~PP -m-,-t~ lls 
A r i ~  property t a ~  Imeem csrrkr s~ l  m m - ~  
tier o p e r m l ~  on Uw Imsis d Arisous u~  Immlc~ 
--.a lls Callfan~la pcqm~¢y on.- n----d on U~e mlm- 
U ~ h i p  d csmrl~ to to~l c m m ~  Cdfomls  srom 
I~0perW. EL 238 m i~. 65-67; Es. 524 at pp. 34: E~. 
~ m t p .  IS. 

m Tr. I t j t~  ll'r. 71~1: I1~ 81~k 

m Qumw Plpdke C~ 74 F l~C 161,126, mp. 
61AM (lg96). 

m Tr. 4687. 

m SPPP IdUal Brid M p. ;~. 

163 ,014  
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Navajo  and ~ note tha t  S F P P  Irer, er- 
al ly aHocstes on i t s / o n e r a / l e d g ~  85 percent oi 
i ts  G 4 ~  cmts  to carr ier  operat ions amd 15 
p e r c ~ t  of i ts  G&A c ~ t s  to m m - c a r r ~  opera- 
t iom.  The  apport ionment  factm3 were devel- 
oped in ear ly 1991 and  have  be(m In effect 

April  1991 p u t ,  min t  to an  ~ l l o c ~  
s tudy  u o d ~  by  S F P P  In 1990. ~ Hm~- 
even the act..-~ business record al i~ations on 
which S F P P  ~ a re  not in the  e v i d ~ t h u y  
recer(L E r m t &  Younl; d id  not h a ~  the  unde~  
l y i n i  study used by ~ ' P P  to arrive a t  the  
aHocatlccs used by  SFPP .  Thus,  Nava jo  and  
Chevron i r s u e  tha t  Erns t  & Youn~ did oot 
audi t  the hesis  for SFPP's allocathm, • 

Moreov~ ,  the  Erns t  & Youn~ r q x ~  ts not  
credible, arilue N a v ~ o ,  Chevron. and West  
Line Shippm~ The  report  found t h • t  iffoups o( 
flekJ p e n o m ~  reflected p r e d u d y  the  s a m e  
Ume splits between car r i~  and non-carrtk~, 
and  that  v~ tuaUy  all ~ no m a t t e r  
what they did. spent  75 percent  or  n ~ r e  
thei r  t ime  on Jur~dict tonsl  mdeavors .  Yet  tha t  
c o n s / s t e n ~  of t lme  aUocatlons n d s ~  al~o- 
|u te ly  no question in the  c(msultants '  minds,  
e v ~  w h m  i t  ~ n e  to th= ~ l o c a m l  • t  
the  larse ,  n o n - ~  u m k  m l  I o n d l ~  
facult ies  owned by  SFPP,  ~ ,  in P h o o n ~  

Navalo  and  Chevron alto m l u e  tha t  t x o m s e  
the  report  w m  woduced  solely for the  ~ 
oL IIUIlaUon. i t  is onUUed to no cred/bmty.  ~4 
Such • ~ t .  Hthra t ion<~ven  " ~ p e r t , "  
they  arl |ue,  cannot  m ' v e  to overcome the Com- 
miss/on's  requJ~m~nts  for the  use GL the K N  
m e t h o d . ~  

~ also notos tha t  while ~;3~P alJocaUs. 
about 15 percent oL overhead c m t s  to 
carder  activities, those activities account for  
7,5 percent o( Sb'PP's investm~t and 30 per- 
c~mt o~ it~ dir~:t Imber cmts.  ~ 

I find tha t  the  m e t h o d ~ w  supported by  
S F P P  is f lamgl;  the  K N  method in this  csse  
a p i ~ s r s  m ~ e  mr, d y  to Woduce a J u ~  s n d  res-  

ae F,L 3,~ a~ ~ 28: Tr. 4 . ~  

See. ejr-. A M P A T ~  In~  v. IIEnds 
T,~  wonts ~ S~6 F~d 103S. 104.5 (Tth (:~r. 
1 9 g o X " L l t ~ l m  is not • "reeulmly cmtducted b a k  
~ actlvlty.' and thls f~r m- WaO~k~ ~w~ ~at. 
doeume,ts Wq~d ~ for u~ In Itl~at~a 
a r e . . . ' d r l p p i n |  w i t h  m o t J v a t l o a s  to  mhweDre -  
Jent. '"Xd *-,a,,,-, omitted). Indeed. mlp~ N a ~ J o  
Chevrm, even I~ the rel~-t ~ m  a summary, m t l ~  
than one crewed s~. ly  fer the p u r ~  u~ ItlSsflm, It 
would e~t be deemed crudlble mmSh to be sdm/sal]~ 
due to ~TPP's hdlu~ to prm~de th~ underb4~ bud- 
nero re~rd~ Fed. R. EvkL 1006; United Stems i,. 
K/m, ~ $  F.2d ?S.% ~ 4  (D.C. C~. 1.9~). 

m Navajo and Chewm dte Oum~r P/;x~h~ C~. 
72 FERC | 61.195 (1995). compliance ~ Kmgted 
and rejected, 74 FERC |61.126 (1996~ m~d Paa/ma- 
dfe Ea~ern P/pe L/he C ~  74 FERC | 61,109 (1996). 

¶ 6 3 , 0 1 4  

sortable allocation of carr ier  and noo-~mdey 
G&A m K ~  ConsJde r /~  the  e v / d m ~  the taw, 
and the a r sumen t s  of the  pm'tlcJpants. I hold 
that  the  K N  formula advocated by  Chevron 
and Navajo shall be used to allocate SFPP's 
General and Administrat ive Costs. alterna- 
t i v~y  re/'erlrml to as Overhe~l Or Corporate 
Unallocated, betweeo SFPP's carrier and non- 
carr  opmmo  

s t  AIIo~t t ion  o f  Geuera l  and  A d m i n i s t r a -  
t ive Coots  to  the  S o u t h  S y s t e m  and  to  the  
East and W e ~  Lines 

After ~ G&A costs between carrier 
a n d  n o n - c a r r l e r ,  t h e  n e x t  s t e p  i s  t o  a l k O l t o  • 
portlon of throe o o m  to the  Sonth Sys tsm and 
thon to the  Eas t  and  West  Line~ In mak lns  
th~ allocaUe~ S~PP reed a madtfled Massa- 
chmetts formula. 

"/'he unmodJfk~ M u m a d m ~ t t s  formula b de- 
rived from M k / W e s m ~  Gas  ~ Co,  
32 F P C  993  (1964).  rood/fled, 44  F I ~  721 
(1970) .  T h e  M a s s a c h u s e t t s  fo rmula  "allo- 
cat{(sl  pm~nt  overhead ~ to • suhskUmry 
on the  bes ls  ~ the  a v e r s e  ~ the  m t J ~  thin 
the subsicflaW's labor cmts. 8J~s pbtat, m d  
Irrms ~ u e s  have to the pm'ent's. "';'W 
nvu '8~d  the South S~tem pa-Uon oC esch of 
these factors mKI thon 8pplk~ that 8vmqre 
number  to the  C,&A cumin Wevimmi~ ms imNd 
to carr ier  o p m m o m ,  me 

Chevron mm:l N a v l ) o  object to S F P P ' s  use od[ 
• modified IVlmsmchu~m f o m m l L  they  mlme  
t l ~ t  Commtmlon prec~Iont  r ~ l u l r m  m e  ~f the  
X N  formuht for aflocatinS G&A costs to the 
South System and  the  E m t  taxi Wes t  Llnm. 

"im~er u~ ~ the KN method is Umltod to 

monts ~ on dlffe~mt ~ fmx-tlons 
to whlds corpomto ovm~d ~ would re- 
~ " ~  S P P P  c d t i d s ~  N a v ~ o  w i m m  An- 
d ~ w  W. Ba t tme ' s  "overuse"  ~ the  K N  method 

m E L 3 4 a ~ p .  7. 

w D l m t m  d M a m d w ~ r s  Cm.jxmm'~ 4t 
F L q c  | 61,~5, -* p. 61,M4 (lg07~ 

ao SPl~P no(m bs fts hdtbd mle~ (n~ JO.8l 

Fur  the p m l m s m  d t u ~  m l m l d l m y  a l ~ : a f l ~ s  to 
the Seueh S y ~ m u  u d  i t s  c m m m m t  s e e m m L  S;wPP 
u ~ d  uther  m e t h y l s  s m d n c a J l y  tailuced ~ the  tasks 
s l  h sad :  It  used a c t u d  w n m g a s ~ d  th rmWhl~ t  d a t a  
,~ s m ~ n  oLI I ~ s ~  and  shortaseE and  I t  used a n~dS- 
fled M m a d u m ~  f a r m u ~  ( m b g l t u t J ~  • tmrnd- 
mile  f n c t ~  for the reveoue c ~ m p o o e ~  d the f e s ~ d a )  
to allocate i~, dis tr ict  ~ mmems~. ~ Jemen 
D / r e ~  E L  238 s t  ~ SS, 

m SFPP ln/t/ml Brk~ - .  p. 8 L .  

Federal Eneqff @ v k b l l m  
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because "Mr.  Batte~e was unab/e to define any 
meanlnt~ul point at which the 'functtonaliza- 
tion' wocess should end and other forms 
Idlo~ltJotl c r  separat ion s h o e d  h ~ q ~  '*,1~ 

However ,  C o m ~  precedent  m a k ~  i t  
cteor that the KN method appUes ~ot only to 
functJm~LIJ~mtJ~n, but  a h o  to al]G~ttJn~, G ~  
costs among  • company's Wvisiom.~J  In  
tar  P~pe/tne Co. ~m the C o m m l ~ m  stated:  

The  C m u r ,  k e t m  did net  sdop t  the  D ~ r ~  
[ M s s s a c t m ~ t s ]  lo rmuls  as  • method for s/- 
I c c a t i ~  ~ e x i ~ e s  between c ~ m p m w  
func t iom or d lvhton~ Rather ,  the  Ccc~nit-  
~lon adopted the  D / s ~  formula  fer alle- 
car ing overhead f rom I m r m t  m m p m ~ e s  to 
~ul~idiarle~ where the  r e v m u e  f a c t ~  Is m ~ e  
mater ta l  and  suppar ted by  f immctal  ua t e -  
m4mut. Mareover, avatlabIHty a~ d a m  does 
not nece~adly make the ds ts  ~ t e  to 
me for allocatlc~ l~trpme~3m 

Subsequmtly, Jn Its February 7, 1996, order 
in ~st~-, the Comm/sslon reaffirmed I t- pref- 
erence fer the ~ method whether fer func- 
tlmmUzatlon or anocatlon. N~3n8 thst the 
Massachuse t t s  fo rmula  f ac to r t  in revenue,  
while the K N  m e t h ~  does not. the Commisslm 
stated that the ~ for preferda~ the KN 
n~tl~d In such ~ is that r~venues a~e 
not factored into the allocation IX'eCe~ in ap- 
pb'inS the/GV method. The Cm~mt~ion udd: 

Revenues  a re  m f a c t e ~ d  Jn became  the 
pii~llm~ h m  it~ own sma-ces of r e v e n u e .  In~ 
deed, s iace t h e . . ,  r a t m  are  the  m m ~ e  of a 
i~pellne's r e v ~ u e  and  these rates,  in turn,  
~ ' ;~md  ~a t ~  a m m m t  ~t ~ m u  a l l ~ a t a d  m 
e s c h . . ,  functlm~, i t  would be c i r ~ d a r  for the  
C o m m i ~ o n  to use remmue to allocate a n y  
cos t s  a m o n ~  t h e  . . .  f u n c t i o n s  of  t h e  

SFIPP relles c~ Tetmewee  Gas  ~ C~  to 
j t m ~ v  i ts  u~e c~ the  M m s a d m s e t t s  f o r m u l s . ~  
Tenm~see involved allocatin~ the  overhead ~ a 
paren t  heidin~ company;  It  d id  not involve 
s n o c a t ~  amens functiom, mare s  
tlemd s s s e ~  imd between Jurttdtcttmal and 

ne~-jurlsdlctlenal asseU~-the  allocation I~Je*  
l n v d v e d  here. ~ I ,  a i k~min~  G&A e ~ n s e s  
from a prompt a m m ~  Its ~ u ~  m e  o( t i ~  
Massschusetut  formula  ~t appropr ia te  b t~atae  
r e v ~ u e  c e m t i t u t m  pa r t  of the  ~ t ~  
formula,  which has  ~ m e  reb~tlmsl~p to the 
amount  of t i m e  • Imrent  ~ l o c a t ~  a m m ~  JUt 
v a r i m ~  opemt in8  mf l t l e~  ~ But use o~ the 
M m s a d m s e t t s  formula  is net  s p p r o W ~ t e  f w  
a l l o c a t l ~  G 4 ~  c ~ t s  to the  South Sy~te~ and 
to the  Eas t  s m i  West  Line~ 

H a v i ~  ~ the eviden~e, the srt~- 
me~ts of the pa r t Jd l~n t s ,  and the law, ! h~d 
that  the  K N  formula, as alx~led by Navajo  
~ t n m s  Bat tete .  shall be used by ~ In allo- 
cat ln8 C,&A cests  to the  South Sys tem.and  to 
the  E a s t  and W a t  Llne~ ~es 

C.  A i l e c a t i o n  o t  Opm'mJnl l  a n d  CapltaJ 
Cos*s  l ~ t w e e a  J u r i s d i c t i o n a l  l a t i n ' s t a t e  
S e r v i c e  a n d  N o u - J u t ~ d t c t i o n s l  l u t r a m a t e  
& n v t c e  

The  third a l loca t lm issue involves Isclatln8 
the costs a t t r ibutable  to i n ~ t e  service from 
the total cos~  m i m e d  to the  South sys tem 
and to carrier openttlem. This imue arises with 
r t spec t  to the  Ca/ l fomla  partlon ~r S I ~ P ' s  
South S , j ~ . m .  which serves both intersUtte and 
Intrast~e pipeline movements. 

The bm~c medmnism for SFPP*s approach Is 
a mute clh~-tary. ~ by S~"PP w/thews 
Gan~ which ident8",~ all e( the applicable 
oS~'a t lns  locations in CsUfemla  ~ pmvid ln s  
e/ther inters tate ,  In t ras ta te  or dual  I n t e s t a t e /  
in t ras ta te  ~ rv lce .  T h e  dual servlce Icca t lom 
w e ~  fur ther  maid,eel  to one o( eiEht c a ~  
(c~-I threu~ CA-~) for ourpe~ ~ devek~ 
ins  appropr ia te  i n t e ~ t a t e  and  in t rma~e fac- 
tors based on actual  u s a i ~  ~ 

The route dlrectat~ alimmd S ~ P  to identify 
each C-~dlfernta ~acillty and alX~rtlm the  ~ e r -  
a t l ~  e ~ l ~ m e  and  capl ts l  c m t s  ssseciated w/th 
thst fadllty Imsed on interstate aad intrastate 
m e .  ~ For  em~np4~, for a fadl iW such as the 
Une NIIment  I ~ t w e m  the lqUsnd Te rmins l  a n d .  
the  Imper ia l  Terminal .  which was used in in- 

/ 

~e s ~ ,  Initial I~ler at p. 8z 

~t Qua in t  Plsx~lne Co. 74 FERC 161,126, at p. 
61,45& 

72 F~RC V61,19S ( 199S'k 
m Id. at  p. 61.927. 

;'4 PER(: ~61,126, at  p, 61,45S. 
m SPPP Initial Bdef at pl~ 81,8~. 

x6 T ~  GRS Pipeline ~ 32 FERC 
161,~6, n ~ r  dm~d, 33 FE~C 16[.005 (t~ms). 
modWed. 813 F.ak144a (D.C. Cir. 19a~. 

~° ]~nm in thb d t u a b ~  the IVlamKhuaem 
f e rm~t  may m t  I~ m ~ m i a t ~ .  The C e m a ~ l m  in 

The~are .  aahom~ the C a m m ~ m  adopts that 
formu~ fro" um ht thls ix'oceedln~ U ~  adopd~ dins 
not meem that the C ~ a m b ~ u  wqukJ reject muther 
methed that had ~ t  r ec~ l  rapport In a dlffer. 

G ~  Pl~eUne Com~ta¥, 32 FERC 
161J~6. at I~ 6123& 

Jm ~ dbc~md b~m. ~ J e m t *  r m ~  wjJi be de. 
v~4oped for the Emt sad We~ Unto. 

~m Er- 2o6 at pp. 1o.11, 15-1~ S~eEL 211. 

,w Tr. ] (~87-8~ Tr. 10422. 

rote hp,m ¶ 63,014 



]nofflclal FERC-G~nerated PDF of 20050808-0295 Issued by FERC OSEC 08/08/2005 in Docket#: - 

65,150 Cited m "80 FERC I . "  
• • * 826 IO-I.5-97 

t rastate  service only, all of i ts costs were re- 
moved from the Inte~state cost o( service. 3it 
For a facility such as the line seSnu~t  from the 
Nlland Terminal  to the Calffornla-Artzmm bet** 
tier, which w ~  used onty in i n t e s t a t e  service, 
all . I  i ts  costs were inch~ded in the i n t e n ~ t e  
cost o[ service. 3U1 For • facility such M the line 
u ~ e n t  between the Ontario Terminal and the 
Colton Tefmlnal  zt3 (des/ilnstecl m CA-?). which 
was used In boch inteesUtte and i n ~  
vtce. the c ~ t s  were msiimed m the besls a~ the 
number ~ bamds movinu th ro t t~  tha t  facility 
in Inte.~tate and intrastate service durinl~ the 
year. 314 

As a result e / t h a t  ~ SFPP, in Jta cmt  
of service p t ' e~n ta t l em for the South System 
and a l tenmtively  in its cmt  of service presenta- 
tions for the East  and West LAne~, only in- 
cluded the costs mmoctated wi th i n t e s t a t e  
service. 

The Staff  similarly used SFPP*s Cidlforni l  
route di~x'tory in maklnl[ Its allocatlom. ~ s  
RHC witness Ebef~t testified tha t  he had no 
problem with a v d u m e  a l l o~ t ton  m e t ~  
of this type. : t s  

C~evren and Nsva jo  witness Battme. how- 
ever, et0ected to Si~PP's a l d r i c h  m i s e i a t ~  
California inteemtte  co~.s. ~t~ Instead. he at- 
sued for • " to ta l i ty  of costs" apim~ach, in 
which ~ntrast~te cests weuld be lumped to- 
gether with  interstate costs for • subsequent 
malinment. 3u~ He also cemplalned that he was 
not abte to use Si=Pi~s route dl~,~tory ap- 

bm:aute he did not have adequate da ta  
showing SFPP's "toUdity" of costs" tha t  would 
allow ~ to verify S~J=P's re~ l  t t3t9 

Mr. Battese's criticism of the route directory 
approach Is not consistent with  some af his 
other testimony. Mr. Bat,, ,-- ~ an 
similar to a reute directory ~ in as- 
signlnli ~ cemmm~ cests to the East  snd 
West Lines, a task which is substant ively indi~- 
tln&mt~tble from the California i n t e ~ a t e - i n -  
t r a s t i t e  ~'1~anttim~ ~ Moreover, Mr. I ~ t t t ~  

• ;It E4L 211-PO, Sd~dt~e 1, p. 4 ~f & 

" / l d .  ~ I K ~  14& which ~ m map ~ the Smith 
Sylgm. 

:t= Ez. 21 l-t=O, Sd~edule l, p. 4 ~ 4. 

:t* ld.: Ex. 2OS s t  pp. i0-1 t. 

~ T r .  71|4. 
:t* Tr..f~gS. 

:t~ Tr. 4589. 

~ut Tr. 4360. 

~t~ Tr. 43S0-51.: Ex. 3S9 at p. 6. 
~e S~e Tr. 43,~-79. 

• -~t Tr. 43.~. His refusal to d~ so fro, 0w oth~ four 
California secUm~ w ~  b~ed on an alk~ttlon that he 
umwhew lacked dats n e ~ R t y  to ~ let me in 

¶ 63,014 

htmselI used SIFIP~'s California route dir~:tory 
for four oT the etsht  California sectlons.u I 

SFPP '$  approach specif ical ly e l iminates  
co6ts a t t r ibutable  to Intrastate service, and 
thus i t  sathfle~ the basic r a t emakb~  ~ o( 
havin8 intef-,tate ratepaye~ bear ooly the 
costs maechtted with InterUate service. 

The West Line S~ppem '  a p ~ m c h  to the 
I soht t l~  of lntefztate costs Is smnewhat differ.. 
em from the spWoach ot Mr. B a t t e ~  For 
purposes of their  basic prt-m*taUo~ the West 
Line ShipPerS used the results of SI~PP's Cali- 
fornia route directory m m l y s ~  and to that  
extent they appear not to take issue with 
SFi=P'S appt'e~"n. "t~ However, they ~lo on to 
support sn  adjustment by which the Inte~state 
cost of service is credited with an amount that  
purports to r e l x e ~ t  "exce~ revenues" ailqr- 
ed ly  ea rned  by S F P P  on I t s  i n t r a s t a t e  
movemm~ts. 333 

The West Line Shippe~' propmal r e p r d ~  
an "excess Intrastate revenue c~edit" 15 not 
accep ta l~ .  The Cemmhsim has no Judsdk'tlen 
over the rev~ues earned by an oil pipeline 
frmn i ts  intrastate  opemUom, which in this 
c ~ e  are regulated by a ~tate a t ~ ' y . ~ *  A I ~  
the proposed credit is based on • mismatch of 
c ~ t  and revenue da ta  from d i f f e~n t  ymm; 
(specWcally, 1991 test year da ta  based on • 
1990 base year, c e m l ~ t d  with 1993 Form 6 
data). ~ 

Finally, the West L t , e  Shippe~" 
lacks the precedenthd support  claimed by 
them. The cme m which they rdy ,  Pan/mnd/e 
~as:ern /~pe L/he C~ v. FPC. 324 U.S. 
(t945). Involved • g m  ptpellae that  hsd  beth 
res~dated intennate ~ udes and tmre~- 
ulated direct Industrial sales. The FPC made 
no r a t i o n  or a l~ t l t l on  ~ the 
costs at- ~ between the two dames  of 
service, for r e m e m  tha t  the Supreme Court 
d e . b e d  m "exceptlenai" (Ineludinll the "lnc~ 
dental"  and "by~reduct"  nature of the direct 

throe ~ anm~ ilatte~ Rebuttal E~ 3 ~  at 
IX 6: Tr. ~ISL H o w e v e r ,  Chevron lind NsvlJo wiU~e~ 
Zaelel t e ~ k d  that tw hKI m, allatge to ~m ~W 
nece~u~ dam mlatt~ to all e l~t  d the Callfw~t 
wctle~, Tr. 4?55-5?, sad no ether ~ r t y  
~ daut ddldea~. 

m Tr. ¢x~6& 

JJ~ Ex. ~g0 at pp. l?-lg. 

~Sectkm i(1) o( the Intt,~ta~ Cemmm~ Act 
~ e m b ,  limits the rmeh ~ the Act to carrk~ e~  

in ~ in Intt~tltte at fet~lm 
merge. 49 U.&C. aPP. ~ I ( I X I ~ ) .  Sectlea 1(2) 
exim~W gat~ that the ~v l t l em oG the Act do mt 
s m ~  to "the trampertatim o(..ia~erW...wholly 
wlth~ ~ sums..." let § I(,~X~ 

J~s Tr. 6570-71. 

Fmka~l EmWll~ Gtddsllsm 

¢ 
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sales)."  The parties in the Commission pro- 
ceeding hsd ~so "Jail] a r r t~ l  that an 
tim* on the basis ~ investment cr casts would 
I~ impractical.  " J~  

The Court concluded tha t  under the "e~cep- 
tlonal ~ "  presm~ted In that case 
the F P ~  had not erred in ~dmp/y a t t r lbut ln~ to 
the rewatsted sales the oversn eompm~y profits 
in excess at' 61,~ percent. At the same time. 
however, the Court emphm~ed that " the Com- 
mission must make • ~parmkm c~ the 
fated and um~g~inted b~dne~ whe~ it fixes 
the intm,|tate whok~mle rates c~ • c u m p ~ y  
w h a ~  actlvitleu emlx'ace both. O t h e ~ h e .  the 
w ~ t s  cr Ic~es, as the cme may be. c( the 
unres~e~ed b ~ h ~ s  , ~ u i d  be m s l s e ~  to the 
mr, ls ted txnlnem snd the C~mmi~on would 
~ the Judsdlctional Ib~es which Cc~ 
imss wrote into the Act. 'ms 

Contrary to the West Line Shippers' argu- 
ment. then. P/n/um<H~ E,~gern stands for the 
prolx~t lon that, except in t l ~  most m ~ l o r d ~  
m u 7  c~ crees. ~ t e d  resulU shouJd not be 
m ~ i b e d  to the msuinted  b m t m ~  ~ d  tha t  to 
do so would ~ c ~ l  the Commission's s ta tutory  
S r ~ t  of j u m d i c t k ~  

For all o( t / m ~  rmmms, t l ~  s t r i p . o n  t l ~ t  
" ~ s s  C a l l f ~ n i a  profits" should be credited 
amdnst  the in tws ta te  ~ s t  o~ mrvk= is mJ~'tmL 

I t  is a}so ~ tha t  SFI=~s route dlrectm~ 
n m k x l ~ s y  s l=l l  t=  used to sllocat~ o p e m t l ~  
~ 1  c ~ m d  costs ~ ~ i n t . -  
state service and ~ intrastate 
servlce~ 

D. M i ~ t s r y  F g i l l t t n  

Another l~me Inva/ves how to remove frm~ 
S~PP'$ ~a~ l~ - t i cm d  South System c m ~  the 
costs sssodated with twovidin~ service to U.S. 
mi l i ta ry  ins t a l~ t iom.  SI~a]Ws South System 
~erves • number o~ those facflltles throush a 
ccmbd~ttion ~ common ~ lines that  

nect to lateral lines servtns only the mil i tary 
destimttim~ ~ 

The issue rq lanf i t~  the removaJ of the mill- 
tar), fadUties costs arises ~ og the way 
rates appik:M~ to m o v e m ~ t s  by the mil i tary 
are detennin~. SFPP and the ~ r n n m ~ t  ne- 
Sot/ate for the c~atlles to be Ig~kl fro" the ~ 
portatlon sad other m~dc~ provided to the 
mil i tary by SFPP. ~o The nsul t  o( the neSotis- 
t im  is an al/4nc]u~v~, fuily4cmJed rate for 
m'vtce to the mll]tary insudlatio~ the startinS 
point for the nesotistlm t~ SPPP's published 
rote f ~  the portion o( the ~ t  tha t  u ~ s  
S ~ W s  common carrier ] lm~ ==z S~PP wit~ms 
Pearl t ~ t l f i ~ l  tha t  the mi l i tmy  p~y~ the same 
rate m any othe~ shlpper to the extent It uses 
common csrd~ llm~ the ~mtinted aspect o( 
the overall ~ to the military is for the 
trsmportatlon sml other servlces that do not 
Invo/ve the specWc me of SPI~'$ ccmmm c~- 
rk~ llm~ ~ 

An e0mmi~ is the rote charm~ to the mtlt- 
tm 'y  for service from El  P a w  to l~tvfs-  
M m t h s n  Atr F c ~ e  Brae. wHch ts near Tuc~n .  
The rate for tha t  movement,  effective Jammry 
1, 1994. was $1,359 per barrel of turbine 
furl. ~ Tha t  d m ~  o m s l ~ d  of two ccmpo- 
nmlts--- t l~ cm~merci~ rate for movemm~ts 
~rom El Pmo to Tucson,~" smi  a nesmiated 
c~mpcnmt  for transportatlan over the lateral 

to Dsvts .Monthan stud for additional 
vices provided to the military." m While the 
composlte rate for this t c ~ l  se~'~ce Is mnewo~ 
atml vdth t J~  mil i tary  from t ime to t i m ~  t / ~  
commercisl portion c~ the rate Is nev~ subject 
to neSodat/on. ~'~ 

S~"PP included in Its cost o~ sm'vice presentm- 
tlomm sll ~ the costs snd revenues ass~-~ted 
with the commercial portion of the mil i tary  
movemen t s - - t ha t  is. the port/on associated 
wtth t ~ t i o n  ~ the South System 
common carrier l i n e s - - 4 ~  ea~uded ~ !  of the 

~s Paahsndb Emtem Mpe Lb~ C~ v. FPC. 324 
U.$. - '  642, 647 (1945). 

~ ld. s t  645. 

J~s l,~ ~ 641.42. 

~ E ~ .  147 at p. 6; sw ~dm E~. ~ 8 ,  34J. Th:  
ml i t a ty - e sc~ i~  bleml  ~ am IdemJ~d 

in ExNbit 2(J (e.~. p. 4, Lm:aUon Code ~ Z )  .-.,d m 
shmm m the Iocatlm dissrsm in Exht~ 209. Sw 
IJso Ex. 145 (Smath System maoXldue Bnes). 

Jus ,~e ~mm-~y Tn 9399-9401. SecUon 22 M' the 

provkles that it Is not u~lavdul tot & cm'rler t ~ d ~ e d  
I~ the Act to Ixwlde tl~ United S t em Smvm~mt  
with tnmsportat/m s~ mdumd r a ~ .  Hos~wy. no~- 
~nS in ~ Act r~lubm th ~  mdumd rsles ~ ~ e d  
to the Sovemm~- N ~  d 9F~P's South System 
mi~tary rs(es sre dismunt~L Tr. 9387-88. 

I'L~C P , e ~ r t s  

~t Them m t~o military ~ t ~ t o  Ytmm 
snd Wlllisms Air FGr~ Basra---Gin i n v ~  cmmec- 
U~s  to mintsty-esckal~ use laterst liras s~ ixlats 
thst am ~ puMish~l ss c~mmm canSer duUna- 
~ In t ~ m  I:staacm, ~ P P  , , - ~ , ~  the cmnm~ 
catrl~ c~npmwm d ~ chonle ~ the m~ltaty bssed 
m the ~ to the nssl amms~ pubiMmi demina- 
t J~  ~ See Tr. 1O973-?4. 

~aa Tr, 9400. 

~u F.~ 822 st i~ 3. 

,~e ~ FERC Tsdff No. IS, Item A by 
Refmtnce. 

" Tr. 939V~400. 

~Sld. 

¶ 63,014 
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c ~ t s  and  revenues msoda t ed  wl~h ~he r emab~  
de~ of the composite charl~ to the military. ~u~ 

parties, [n¢ludlnl the Staff'. n e r o -  
the i rs  o~tcnd  that SI;1PP's allocsUon metlvxl- 
o|ogy fai ls to exclude al l  ind i rect  costs 
resonated with mi l lUu~ dd lvedek snd 
i ~ t e s  the cost o~ service n t t l l i ~ t e d  to com- 
m a . c ~  mtepayes~ Their r e c o m m m d ~  sdu- 
tion is to credit to ~ P ' s  c ( ~  ~ service ~lth 
lO0 pe rc~ t  o~ the revenues amoctnted with 
military movement~ ~ 

From t ~  d b c m s l ~  wpra .  requirlaS the me  
o~ the KN method to sllccsm that portion c( 
SFPP's corporate C, AA  ~ s t w l l m t s i ~  to 
ncn-can't~r, non-.~uth System smi intrastate 
openu~n~ the G~A exl~ase wil l  he em~uded 
~ m  t/~ cc~ po~ ap~imble  to the mUttary 
movements besom the mllit~-y exduskm is 
made. What Is leh b the pm~ion M G&A ~t- 
/ x m e  properly attrilmtable to Smnh System 
 ,m- te opm cm, beth 
military and cummerc~  movemems. As a r~- 
~ l t ,  w h m  the costs associated wi th the mll l- 
t~ry-e~usive use ixx-Uon ~ S ~ s  South 

are e x d u d ~  they require no addl* 
tional allocation ot overloads---by det~aiUm, 
the exclucled costs catty wi th them their sppr~ 
~x~ate duwe eL the ~ - v i o u d y  sllocated G&A 
cmt pool l ~ - t h e r m ~ . ,  to the emem the eem- 
mercial portion ~ the mi l l tmy mm~men~ sm 
lncimled In SFPP's South System a l l o c m ~ ,  
the evldence shorn5 that porth~ canles wlth It 
an ~ t e  dmt~ ~ sllomted expense~ ~ 

Staff seems to cmmde that Mr.  ~ s m ' s  ap- 
proach o~ b~ml f  ~[ SFPP "may in t hb  I m ~ u ~  
achlev~ the intended ob~ctive . . . .  " of arAud- 
in~ the costs and r t ~ n u e s  amoctated with the 
m~cluslve ~ to military facilities. How- 
ever, Scarf's cc~cem with ~FPP's approach ap- 
pesrs to be the pmentlal for ~ P P  w ckarse 
the mIHtary reduced rates under section 22 ct 
the  [ n t ~ t e  C o m m a ~ e  Act.  3 ~  S ta f f  pm'- 
cetves • risk od' discrimimttory treatment in 
that p~mt la l ,  ~ ff ~ P P ' s  s p p m ~  
b sd~ ted .  

Staff 's altel~aUve ~ ca • 
credi t  to  $~PP's cost ~f s m ~ l ~  oi~ an M the 
re~mues ~ ? P  mcdv~ i  from ~he nd l i t sn~- is  
not ~ r y  sad is ires i x t d ~  ~ m  Si~PP's 
a l l ~ t l m ~  method. As RHC reX • d, r~-'wmue 
credltln~ medm~n~ am Inhmmtly less de- 

~z~ Ex. 238 I t  pp. 100.01; Tr. 10746.47. 

Ho~-v~, RHC ~ltams ~ sdopt~l In fun 
SFPP*s ~ m ~ h  to the roots ~ with ~ d m  
t o m~[tJ~y I m ~ J [ h ~ .  "l['r. S691. 

~ ~ e  E~ 2.~ at pp. 100.01. 

z*l RHC IniUal Brief at Pp. 16-17. 

¶ 6 3 , 0 1 4  

sired than direct a t t r Jbml~s  or ~ ¢ ¢ s t i o m  

Navajo and Chevrm also endorse • revenue 
c red i t l~  s ~  for mllitan,-rdated trots. 
Nnvajo ~ however, that SFPP'$ ap- 
Woash "excludes nil ~ cdlecmi  from 
the military for the use ~[ those lexdm/ve-me} 
fadlitles, as well as i n v ~ t m ~ t  snd ( ~ ) m ~ s  
assocM~d with tha~ ~c f l l t l ~ .  ' ' ~  C h w ~ ' s  
~ t  ~[ a ~ v ~ u e  credittnS app~mch 
p¢oce¢~ from an I n c o m ~  ~ ~ the 
facts. C h e ~ m  states that " S F i ~  Indudcs the 
investment  ~ and operat ing mqxms~ o/ 
these exciulive mil i tary facilities in its rate 
base and cmt ~ m - v i c e . " ~  

C c m k l e d ~  the evldmce snd the a n ~ m e m s  
of the ~ t ~  I hold t~ . t  the method 
a d v ~ t ~ i  by SWaP for ~ militm~ fa- 
ciliUes cc~L5 from the South System is ap- 
proved; the reven~e crediting mechanism 
sdvo~ted  by ~ m e  ~ the other participants is 

E. , q~e~nmem ot  A.-lzonn C o m m o n  Carom 
Becsuse aelpemte rmes are b ~ q  e s t a l b ~  

for the East sad Wmt ~ (see dkcmsloa 
/ h i m ) .  am ~ t  needs to be made to the 
Emn and W ~ t  Lines o/certaJn A,-~ana tacfli- 
tk~ ( p r t m ~ l x ~  certam umks LOd other bcf l~ 
t k ~  I t  Tucson and  l ~ m t l x )  t ha t  ~ used in 
c o m m ~  by both the East and West U r n .  

S ~ s  ~ ' m c h  b to a s s i ~  ~ e  cmts ms~x~- 
ated with these facilities on the basis of 
vdun~s ,  as was done for the California 
ties used in both Intemtate snd Intrastate ser- 
vice. ~ In  other words, ~ analyzed the 
extract to which each Adzmm commml f l lc l l l ty  
w ~  u~d  In ~ taxi W ~  Line r~-vi~  I~ each 
relevant ~rlcd, and asslrned the capital and 
o p ~ t l n 8  costs oL ~ faci l i ty  aoL-m'dbtlty. 

There iS no imua with r ~ x ~ ' t  to thb  method 
oL dlocatlmi the c ~ t s  ~ the Arizona common 

m d l m m m t  ~ the same m e t h ~  as SFF1)~ 
indudlnt  Mr. Battese, who objected to its use 
fn the case ot the Qdifomia fKlllties used in 
common for i n t e r s t a t e  and i n t e r s t a t e  
t ramportat lm.  ~ 

A n ~ t e d  tmue, upon which ~ m e  p f t W r  
p m t s  d i s q n ~  l n v d v ~  the p ro ixx~  m ~ o -  
me~t to the West Line of cerOdn costs 
~ wfth the t9~2 Emt  Lkne mq~msk~ 

~ NarvaJo lait isl  O d d  s t  ~ 74. 

J'~ (:hwrm lrdtfal Brk~ ~ ~ ~q. 

~ !~. z3i-~ pp. ST-Slk 1V. lo6ao. 

~s ~ Ez. 34 at p. 37; Tr.  4372-75. 5692. 
7131-32, 

F e d ~ j  Ene¢l~ Gudldsiinl 

I 
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At all t imes  relevant  to this dlscumion, the  
8-inch line flowed in Eas t  Line service, Le.. 
from Tucson to Phoenix. 3~6 The  6-Inch line, 
howev~ ,  has  flowed both in Eas t  Line service 
from Tucson to Phoenix and In West  Line ser- 
vice f rom Phoenix to Tucson. 3 °  At  the  t ime  of 
SFPWs t ~ S  rate case, the 6-inch llne was in 
Eas t  Line sm'vke .  In the  subsequent  settJe- 
ment  o( ttmt case the  Imrtle5 q ~ e e d  that  S F P P  
would be enti t led to p~bllsh • tar i f f  o n ' t h e  
W m  Line for service into Tucson without ~1~ 
jection from the s~ttlin8 ~ m a rmmlt 
S F P P  ~ the 6-inch line and pinced it  in 
West  Line service in 1989. 3~8 A coroflaey provi- 
sion in the  se t t lement  wi th  NavsJo was tha t  
S F P P  was required to ~ e .  on • best 
efforts  I:e~l~, to main ta in  adequate  capac i ty  
into ~ o~ the  Eas t  Line. ~ 

In the enstflnli two ymu~  the expected tree of 
the  6-inch line by  West  Line  shippers  did  net  
nmtedal ize .  ~a avemllinll  only t .000 to I ,S00 
bm' reh  per  da3r~t m a line tha t  In Eas t  Line  
service had  • capac i ty  af  9 £ 0 0  ~ Per  
day  ~ and  tha t  la ter  had  a c a p a d t y  in West 
Line  5~vJce  c( 17,0Q0 b e m ~  pe~ day.~s~ Dur-  
ing thls same period, S ~ P ' $  East Line began 
in la te  1990 to experience prm-atlonin~, and 
beth Navajo and EPR began refinery expan- 
sions. ~ As a result,  be th  NavaJo and.  E P R  
i ~ s ~ u r e d  S F P P  to expend i ts  Eas t  Line  
tem. 

SFPP asreed to undertake ~me plpeane m- 
p ~ q t y  eXl~mSions to e ihn ina te  c e r t • i n  bott le-  
necks m the  El P m o  m Tucseu  p e r t t m  c(  the  
pipe ne .rod to c  dty T u o  
~ ,md Phemlx . -m S F P P  rm.m.sed tbe  6-inch 
line s n d  lint  i t  back in E a s t  Llsm service to 
p t ~ d d e  the  nee0ed add l t /ma l  capac i ty  f rom 
Tureen m ~ m relieve the  i m m t t l m i n g  
m the E a s t  Line  sq lment .  T h e  revet3al ~ the  
6-inch line Incremed Eas t  Line  c a p e d t y  f m m  
27,000 to 36,000 Ix t r r th  pe r  tiny. ~6 Because 
tha t  capac i ty  was  still lmuf f l den t  in 118ht c~ 
the  srewimr Eas t  Line  v e l u m ~  S F P P  ins t sned  
sddlt innal  fadlitJe5 on the  ~ line so tha t  
by  ear ly 1992. E m t  Line capac i ty  between 

Tucsc~ and Phoenix had increased to 42,0G0 
b s r r e h  ~ day.  ~7 

However.  West U n e  shippers  were request- 
ing the  restccatlon (34[ West  Line set'vice to 
Tucson. ARCO, foe" example, was willing to 
execute • ~ t i n ,  and deficiency agree- 
ment  tqtarantceln~ ~ t  of not less than  
5,000 Ixu'reh per  day  for 5 y e a 5  to obtain the 
mvef,ml into West lane service ~ the 6-inch 
une." 

' In these circumstances. SFPP determined 
that the most economical manner by which to 
provide the calmcity from ~ to Phoenix 
required by  the  Eas t  Line shipper3 and  to 
provide the expmlded c a l ~ c l t y  from Phoenix to 
Tucson betna requested by  the  West  Line  ~ t p -  
p e ~  w m  to exlmnd the 8-inch line and f u r t l ~  
unerade  the  6-inch l i ne )  -~ Wi th  this  approach 
E a s t  L ine  c a p a c i t y  could be expanded to 
~ 0 0 0  ~ per  day  w i t h / m r  the  exp*nded 
&inch  line ~ °  In Eas t  Line service, ~s  and  the  
6inch line could be token out eL Eas t  l ane  
5e rvke  and  placed in W e t t  l ane  5m~ice, ixo- 
vidin8 West  Line shipper3, a~ter I m t a n a t i c e  of 
addltlomd facflltle~ with up to  17,000 Ixarrels 
per day e( c a p , t r y . "  

Nava~ m tha t  the  needs of beth Eas t  
l.Jne and West  Line  ~ l p p e ~  w e ~  me t  wi th  tbe  
m i n i m u m  Cal~tal  eXl~adi t t t re  necm.tary to 

the  needed addlt lmud rapaci ty .  Ac- 
c o r d i a l .  ~ N s v 1 ~  the  apWOlX~me allo- 
cation of throe capi ta l  c m t s  is to allocate the  
~ e d  ~ cmt of the 6-inch line 
between the  E m t  Line u d  West  Line  breed o~ 
h t ~ u r k a i  usalre,~t~ and m allocate the  ups rade  
a r e s  between the  two lines besed upon the 
inc~emed capac i ty  realized by  each of the  two 
~ t s  of Shll~pe~ m a r e m i t  ~f the  u l ~ d e .  

In its altematlve Ixe~ntatloa. which net- 
mines that rates win be ~ ~parately 
f ~  the  E m t  Line  and Were Line.  SI~PP m-  
sl l l l~d the o~sut o( t ha t  ~ to the .~ast 
~ J u s t  m J t  ~ to the Wes t  L i n e  the  
costs asaeciated wi th  i ts  expan~on.  Camlstent 
with that approach and its route directory ap- 
p r ~ d ~  S ~ P  mstlmed the cmts ~ the 64rich 
line to the  Eas t  or Wes t  Line, dependins  on the  

EL 142 at pp. 14-15. 

~7 Kw. 147 at  p. 14o 

~* Ex. &59 ~ JettlaneuO at p. 2: 
Ex. ~ (Atrnne ~ / S i q ' P  Settlmnem) at p. 6. 

~ £x. 8S9 at p. 5. 
M° E,x. 147at  p, 16. 

JSl E L  147 at p. lO. 

~ I d . a t r ~  10-11. 

JeJ Tr. 52~,2. 

JS*E~ 147at p. 14; E~ 867at  p.2. 

*REx.  147 at p. i0. 

I~q~C JtejmJ~ 

~ Id. at  p. 11. 

~ '  Id. at p. II .  

~ Id. at  p. 17. 

m ' l ~  ~ o / ~  84rich ~ ~ u e d  In- 
sUWafl~ d 40 talks o/12-1rich Une. 

JmEL 147at p. 1|. 

m T r .  5242. 

J~ T I ~  slJocstfm mf~ews In Kv. J43 at the bat- 
tern of each ImS~ 

163,014 
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direction that line w~s flowing in any particu- 
lar lx~iod. ~ 

Chevro~ arsue5 that  during 1991 and 1992. 
the costs of the 6.inch Ifne should be msl~med 
to the East  Lls~ or West Line " . . .  on the basts 
o~ the number ef menths tha t  the Six Inch Line 
wm ~ t e d  to F~tst Line ~" West Line 

Service. ° ' ~  
tlavin~ cem~leted that arlwme~ts ef SI~PP, 

Navajo, and Chevre~ I tmid tha t  SI~PP's metl~ 
odolosy d~ l l  tx~ m~d to ~dkx~te to the Emt  
Line nnd the West I, Jne the cests ~ Si~F~'s 
IJJ~eS betweea P~loellix lind 

F.  W a t s o a  E n h m ~ e m e n t  FmdUtkm 
W a t s ~  I ,  the i x t m a ~  ~ petnt  for inter- 

state d~lpme~ts on SFPP'$ West Line to Phae- 
atz and T u ~ o ~  Arlzoa~ taxi to the Calnev 
Pipeline. ~ Chevron, ARCO. Te~ac~ Mobil 
and other shipper3 cannot ship p r u f u c t  on 
SFPP '$  West Line  wi thout  going t h reush  
St~PP's Watsm~ S ta t i e~  

At  Watson ~ ' P P  provides for Its ~ i p p e m  
factl |tles which i t  c h a r a c t e r l ~  m a "ilatherin~ 
e ~ m c e m m t  t ~ u ~ n .  ' ' ~  S h l l ~ e ~  who m e  this 
f a~ l i t y  pay  a fee et' ~0.032 per  ~ pm3u- 
an t  to cmt rac t s  they have sdllned with S F I ~ .  
However, ~hippem whese pumpin~ rates are 
s u f f k t m t b ,  h ish  are nm r e q u l ~  to pay the 
fee,3~ evea  thoush theft  p m ~ ' t  n e c u m r ~  
sues ~ the Watson enlmacemmt  factli- 
tte~ ~° In  other werd~ every shipper's product 
e n t e r i n l  S F P P ' s  sys tem a t  W a t s o n  iroes 
O w m ~ t  the e ~ m n ~ m ~ t  s35tem, w h e t h ~  or 
not the shipper i m ~  the  fee.~l No tm4ff is 
flied with the F e d e l ~  ~ Resulatm'y Cem- 
~ for this charlre and fer the tin'ms and 
condlt tnm d the servk~ pmvkled.  

Chevron asks tha t  the Watson fscllltie~ be 
held to be w b ~ c t  to  F E R C  Ju r tu lk ' t lm  uader 
Sections l(3Xa) and 1(4) at  the lntersut te .  
~ Azt, tha t  SFPP  be d/rected to file a 
tariff  wtth F E R C  ~ettlnS forth i ts  
Utriff r i t e  msd the terms 8rid condlUons ~ Its 

~ Ex. 213; E~L 238 ~t pl~ 93-94. 

'~ Chevf~a Rely  Bdef at p. ~t. 

m ~ e l ~ .  12~ Tn 8563-6~ m ~  K~. 145. 
J~E~. 144at p. 14. 

adt ~r* l l J I t t  p. 17. 

J~ Tr. 867Z 

J~ Tr. 8883. 

JTt EL 404 at p. 62. 

~ SecUre ~(!) ~ the ICA. tUtte~ In ixtrt: 

Ewry cmumm~ carrier sudl~e~ to tim provlsimu ~ 
this ~ dudl ale wtth t/w C ~ s m b ~ m  
showtn8 m'l the rst~.  fm~5. mzl chmlm for mmmm~ 
tatlm~ betweeu differmt i~lnts od Its ou~ n~jte . . ,  by 

¶ 6 3 , 0 1 4  

service as required by Section 6(i) .  ~7: and that 
SFPP aim be directed to file • cost of 
that  indude$ JUt Investment,  opefatinll c~tts. 
and fee~ collected since the Inceptton of the 
W a t ~  opefatlon~ 

Staffs position is similar to Chevrm's; in 
addJt lm Staff  asks that  Si~PP'$ West IAne cost 
of lm 'vke  be credited with the Interstate reve- 
nue5 de~ved from the shipper3" use el" the Wat- 
5~t e*llumcement fadl i t ies .  ~J  ~ does not 
object to revenue creditlni. ~4 

West Line Shippers ask that the Watsm 
Service be held to be jur tugct lomd a . d  that  all 
Wa twn  r~renues " . . .  should be credited to the 
intes's~te movement. "'~s 

S ~ P ' $  position is tha t  the efthancement f~- 
cfllties au~ not subject to relt~lation under the 
ICA. ~ t  However. SFPP asserts tha t  if the e ~  
h a n c e m ~ t  facilities are held to be subject to 
ICA re lu laOm.  SFPP must  be permitted to file 
a rate fro- them and to juettlfy i t  as mm'ket- 
breed)  7t In  m ~  event,  SFPP  ~ tha t  no 
credit to Si~1PlP's cost of sere-ice should be made 
reiatin~ to W a U m  "vs nor stmuid any 
tlms be awarded with resl~'t to charses imld 
for use o~ the WaUm~ m~mncement factllUes 
umler ~lplX~S' c c m t n ~  vdth Sl~q • . 

The Watson enhancement ~ r v i c e  came into 
esdstence in  the fdiowln8 way. 

In  March 1 ~ 9  SFPP notified sh ippe~  on the 
West lane tha t  i t  was ~ the ml~mum 
pumptn8 rate  a t  i ts WItUlaa SUItim from 
t o ~ o o  to l&00o berreh per hour ( "BPH")  for 
f l l e ~ e ~  and 9.(~0 to 1 ~  BPH for dkm'l- 
htte~ effective April 1. 1992. ~ ~ stated 
tha t  volumes t ramper ted  t h m u s h  W a U m  had 
8ruwn and "'have exhausted the ~ t l e 5  of 
the ~ supply tnf ru t ruc ture .  ' ' m  SFPP 
informed u~lpl~J~ t tmt If the~ did net me  the 
Watson imtherinli servioe or in stone o th~  way 
meet the new pump4nz ntte. they would not be 
sdiowed to shtp Ix~ iuc t  on S~PP's interstate 
l~pellne from Watson. ~ 

m Staff Inlthtl Rrk~ at n, f~L 

J74 (~85~mt InJttld ~t'ld 8tt p. 196. 

]73 W a t  Line Shlppeej lnlthd Bflt-f 8t p. 4.5. 

~6 SFPP Intthd Bdef at D. 220. 

~ / d .  at I~ 227. 

~Ts Id. at p. 228. 

mEx.  113 at D. 16: Ex. 122 (March 7. 1969 
letter from ~ to ARCO ("March Letter")). 

m° F.z. 122 at p. 2. 

mt Ex. 404 at p. 6Z 

Fed~al Enmlff Gukkdlmm 
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The suppUet,s were asked to complete the 
necessary mediflcations to reach the higher 
pumping rates in two phases having compk-- 
tion dates o( October 1, 1990 and April i .  
1991. ~ 

Shortly ~fter that  notification to Watson Sta- 
tion s u p p l ~  o( the Incremed pumping  rate 
mquir~nmmt. Si~PP mm c ~ t a c t e d  by ARCO. 
which indicated t imt the modifications re- 
quired fer i t  to reach the hil~he~ rate would 
involve a substantial investment. ARCO asked 
if  there were pess/b~e alternatives to the h i ~ e r  
pumpinl~ rates. As a result o/ tha t  r~quest, 
S~PP d e t m ~ i n e d  t lmt  if the incomin~ t a n k a ~  
could be operated on a draln-dry ~ (de- 
scribed below), the e f ~  o~ the shippe~" 
p . the r ing  facili t ies would be lmlxoved and 
therefore the Incomb~ pumpln~ rate in~nmse 
could be deferred unt i l  a l a tw  date. "~ 

SFPP then advised ARCO ¢4 the cast to 
convert to a drldn-dry operatl~a, includin8 the 
est imated duulpe to mnottize the invmtment  
and cover operatin|| COSL~ ARCO indicated 
that i t  pr~errtd this altenmtive, and as a 
rmmlt the sm-vice m e(fef~d ~ ~m optie~ to all 
suppliers a t  Watson Station. ~s4 

The e n h m ~ m m ~ t  facilities ineinde vapor col- 
lection pipin~ (204rich diameter) connected to 
10 ~r the ]4 u m l ~  llame ~ e r ~  raper blow- 
e~ and flow ~ o r s  on e ~ h  e( the c~llectinn 
lines, • ~ saturat ion s6,stem and a 
o~ldlaer. ~ 

Tbe system collects all or tbe displaced va-  
pors under the internal  flonting rooh c( the 
s t o r a ~  tonim and niiows each tank to go com- 
pletely empty  and be refined without emi t t ing  
vapors  to the atmosphere. Thus, the system 
allows each tank to handle mult iple  srsdes o( 
product. Prior to installation of the draln-d~ 
system, each tank was dedicated to a specific 
product family, which greatly reduced the 
t ion's  ~ t  capacity, a~ The ~ 

tually does not increase the pumping rate; it 
simply I m p t o v .  the efficiency of the shippers' 
own s a ~  systems. ~a~ 

The ICA applies to "common carriers er.- 
salad in . . .  (tlbe ~ o n  of o/1 . . .  by 
pipe l i n e . . ,  from one S~ate. . .  o( the United 
S t a t e s . . .  to any other S t a t e . . .  of the United 
States . . . .  ..~m Thus, the Act c l ¢ ~ y  applies to 
~ t i n f l  o l  d l  by pipeline from Ca/ifor- 
nin to other states. 

Under Section 1(4) o~ the ICA. SFPP. as a 
common carrier, must U'amport product "upon 
remmmble request ther~or. ' 'm  Transportation 
is broadly defined under the ICA to include 
"al l  instrumental i t ies and fm:~t les  or" shlpmemt 
or ~ a r r i m m . . .  aad all ~ in connection 
with the receipL dd ive ry  . . .  tran~er in t ransi t  
. . .  storage, and  h a n d l i n g  o! p r o p e r t y  
t ramported.  'm°  

The Cammbslon recently adflrmed the du ty  
oC common carder pipelines to transport prod- 
uct and "'furnish ~ in come. f inn  
with,  on i ts system upon reasonable 
request. ' '~s In  Lakehead, the issue was 
whether L ~ . ~ n i  Pipe Line C~mpany ("Lake- 
h a d " )  had to provide ~ t  t a n k a ~  at  
Superior, W i r e . s i n  if sh ippe~  without acce~ 
to such facilities requested ~ t i o ~  ~ 
The Commimfon held tha t  these Ix.,.,kont tank 
fscflifles were "pmrt and pmrc~ o( Lakehe~'s 
t r s m p c ~ i n n  of N G L s  on its system.'" and 
were an "intesrni  pa r t "  o( Lakehesd's  

funcfle~. ~ I t  r ammed  that  the 
NGLs  shipped on LakehMd's s y ~ m  to Supe- 
r/or, Michigan always go into br~kout  tank 
facllltles and, as such. the fmcilitles were an 
essential par t  of Lakehead's t ramporta t ion ser- 
vice. and w¢~ Intesrated into Lakehemd's sys- 
tem o( common carriage. ~ The Commi~on 
held tha t  if  shlpper~ ~ product to 
Lakehead's system had no access to brm~kout 
tank facilities, then ~ "must provide 

~u E L  144 a t  p. 13. 

~ Id .  a t  pp.  13-14. 

~ / d .  a t  p. 14. 

~ [d. 

- ~ I d .  S ~  ddm F_.xldbdt 832 which Is a IchematJc 
drmvl~ d the I ~ m t  ~nlk r~mwy ~Jtem ~ 
Watson. 

~ 1 ~ .  144 at p. 16. 

49 U--~C, app. § l(lXbXmes~ 

m 49 U.%C. app. § 1(4) (1968). 

m 49 U ~  ap~ § l(aXa) (198s). 

m Lakdw~ Pipe Line Corapan~, L P ,  O~ak~ 
No. 397, 71 FERC | 61.338, at p. 62,324 (1995). reh'~r 
denied, Optn/(m No. 397-A. 75 FERC 1[ 61,181 (19~6). 

In ~ Int~Drvv/ncial Pipe Line. Inc. 
C'IPL") tnmspmled natural ires ~ C'NGLs") 

FERC 

from Western Canada to Lakehad at the kntems- 
flmml bm~ler at Nede, Norlh Dako~. ~ tlx.n 
transported the NGLs to Supmtor. Whox~n  and 
mmtward to lvbu'ywille, Mlchllnm. To t ~  
NGLs  e l s t w a ~  to Mmryt~llle. the NGLs  had to be 
br~e~ out from l.dn~md% plpelL~ and stored - .  
Sup~m'. Lakehmd mqut~d th~ its ~t~pem prov~ 
their own NGL n~dpt., intermediate ~ and 
deU~mn'y facilities at S~3er~. to the e x i s t  not 
vtded by LakehNd. At that Ume. the NGLs v.~e 
b~ken out udag breakout stm's~ tank faclGfles 
owned by Lmkehad's s/n~k NGL shipl~', AmGco 
Canada Petr0k.tml Campany, Lid. FI FERC f 61.338. 
at pp. 62.319-22. 

~ 71 FERC I61.33~-t  p. ~ 

~m ld .  

¶ 63,014 
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or arrange for the provision of |breakoot tankJ 
facilities. ' ' ~  

The CommissJon reacted Lakehead'$ claim 
tha t  it could require sh ippe~  to provide their 
own breakout tank facilities. I t  s tated that:  

I t lhe  common carrier can .make reasmud~ 
~ x ~ x ~ t e  rides ~ the accept- 

ance and ~ t i o n  of traffic. However, 
tho~ rules cannot he suc~ that they vltiate 
the common carrier's ablilpttlen to hold out 
~vlee upon remenable requeut .... [Thatl 
would be ~ because it would 
render its cerumen carrier obUffaticm a nul- 
lity 8nd convert Lakehead into a pr ivate  
carrier . . . .  This  would violate i ts  cemmon 
carrier o b l i n t l e n  under the ICA to prevtde 
transportation upon reasonable request. ~ '  

Slmihu4y at  Watsml, there are only two ways 
by which a shipper can aece~ SFPWs inter- 
state  pipeline: either (1) by insUdling its own 
p~mpin~ h~l i th~ to meet SFPP's  pr~cr ibed 
higher pumping rat~ or (2) by ~ SFPP's 
f a t h e r i n 8  services a t  Watson- ~ None of 
SI=PP's West Line shipp~z who cummfly ship 
from Watson meet the pump|mi, ra te  and, 
ther~m~, an use Si:'I~P's llatherlnll ~ d l i t i e s  a t  
Watson snd  PaY StzPP's required fee. ~ 

The  Wat$o~ enhancement  fac i l i t ies  are 
~ w n  in various ~d~ematk d iasrams in evi- 
denoe. ~ The West Llno ~ i p p e ~ ' s  Im~duct en- 
ters SI='PP's Watson Uicflities at  an entry  Delnt, 
referred to as "Incoming Lines From Suppli- 
e~t. "'~e be~'ore i t  enters the breskout tanks tha t  
I~ ' fo rm the enhancement s e rv k e?  m The WOd- 
uct flows Uwoush SI=PP's pipe fadl i t ies  to 
SFPP's  I x ~ k o u t  u m k ~  After k~v inS  these 
Umk~ the product flows throngh SFPP's  nmin- 
line pumps and meters into ~PWs 
h~dibes. 

As desc~hed by Staff witness Pride. the 
SFPP-d~dsmm~ " ~ "  facilities 
a t  Warren are connocted to the ~ 
factlith~, and are related to the receipt of pred- 

m h L  
m / d .  
~ Es. M at pp. 484~. EL 404 at 1~ 62. 
~ Ez. 404 at p. 6Z 

~ E ~  40. 12& md 832. 
ae Ex. 34 at p. 49:. Es. ~ Es. t2S. 

~ E ~ . 3 4 a t p .  49;Ex. 4 0 ~ E ~ l t 3 a t l k  18~E~ 
125. 

~ "/V. 77'5~. see a~o EX. 34 at m~ 49-.q~ I~. ~ 4  
at ~ .  586Z 

*m Tr. ;'7S9: see ~so Kv. 404 at p. 62. 
~o* Ex. 113 Itt pp. 17-1K 

Ez. 41 CWIttm~ A ~ n m ~ t " ) .  

¶ 63,014 

uct into SFPP'$ system and to the ~ -  
t i m  of product t h r o ~  that  system. 402 Pruduct 
cannot enter SFPWs system unless it either 
meets the requisite pumping rate or uses "all  of 
[SFPP'$] facilities. 'qo3 

AlthouSh SFPP currently provides this ~- 
vice for i ts shippers, i t  does m ureter private 
contract and charges shippers an addltimud fee 
above i t t  c u r r ~ t l y  published tariff  rate. 4°t 
This has been Sl iP 's  apprmt~ since |n l t ia t in8 
the service en November 1. 1991. *~ 

The asreemem SFPP provided to ¢~evro~ 
for use of the Watson enhancement fac i lBl~ 4or 
demonstrates S~PP's  ~ t l o n  that  the facil- 
l t i ~  are par t  ~ its interstate pipeline trlmspcr- 
t a t l o n  sys t em,  t°:v P a r a g r a p h  2 of t h a t  
alffeement states tha t  Chevron "a~'ees to pay 
to Si~PP a G a ~  Charlle of ~t.032 Per BBL 
of product  t r anspor ted  through the  "sys- 
tem. '"4m Adclitimml~, the asreement implies 
tha t  the product has passed into SFPP's  cus- 
tody when it  entm~ the facliit¥. *e9 Fm'ttm-, 
SFPP comlders tha t  uniform immptng rates 
are "necessary" to eemu'e tha t  no ~ l p p e r ' s  
Intreductlon of product ~ ~ the rate of 
flow t h r m ~  the WstenL As in Lakehead. 
SFPP's  Wat~m I m ~  facilities are integral 
to st~Pt~s i n ~  pimdino operati~ms and 
are a "nocmsm'y f u t u r e  of the flow of otl 
SI~PP I~ i n t e r s~ t e  commerce2 ~m 

Si~P~s respeme b that the Watson pther- 
Inll facflltle$ are net a necessary part of SFPP's 
Int~s~te sen, lce. 4" That pmltim flies I n the 
face of the Commi~i~'s decision in Lake- 
henri. *t~ As stated above. SFPP's owu sche- 
matic dJasmm sh~es product entedn~ SFPP- 
mined carrler property at a petnt before the 
fadl i t ies  tha t  provide the p t h e r i n g  servtce for 
SFPP. *t~ I t  is a t  tha t  pelnt  tha t  Chevron and 
other sh ippe~  on the West Line tender their  
preduct to St]FI~ for t h l p m ~ t  in Intrastate 
commerce. SFPP% witness has testified tha t  
the Ix~tkout  tanks t~ed for the gatherinli ~ -  
vice are "operated as par t  of the ~ t i o n  

~w Ex. 34 at p. SIX 

en Ex. 41. 

O l d .  

ao Tr. 77~): see aJm Ex. 404 at pp. 61453. 

4 .  Ex. 144 at p. 15. 

~u See dbcumJm err La te fm~ SutenL Desplte the 
fact that S i~P  flied IW [ ~ ' t  t ~ l m a ~  la~" te the 
Immmce d the ~ dedsim. Si~PP reitentted Its 
pe~tfea [e the Cmsoadated 

~ and Pmltlm Statement. filed April 5. 
1996. at pp. 131-32. 

~u EL 34 at p. 49: Ex. 40: Ex. 113 at p. l& Ex. 
125. 

Federd EMrlff Gu ld~ l~  
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system ~ wi th the plpeUne, and SFPP 
therefm~e treats It as carrier prope~y. "4M Since 
SFPP has acknowledged thst the breakout 
tanks which provide the W l t ~  g a t h e f i n i  f~ ' -  
vices are  par t  of I t s . ~ m m l  sys tem,  i ts  
ar l lument  tha t  the service Itself is not j u r k ~ c .  
t i e ~  is ne t  p e ~ t m i v e .  

S F P P  w i t n e ~  ~ trot•fled tha t  ev~m I f •  
d d p p e r  meets  the  required p ~ m p i n g  rate ,  the  
s a ~  fadl i t tes  will be used for the  trans-  
portat iou of i~x luc t .  The  equ ipment  h in place 
and  there is no memos of bypms in~  It. Thece- 
fore, • d d p p e r  t h s t  Installs i t s  m m  pumptn~ 
equipment  still moves  i ts  m x d u c t  t lvoush  the  
W•tset~ fadlttks~ Sk"PP would centinue to in- 
cur  operat ing costs a s u x ~ t e d  wi th  the  ddp-  
I~r ' s  ~ t i m l ,  bu t  the  shipper  wmtld not 
be fequlr~ to ~ II fe~. 415 

Courts and aSen~ics have  addcemed the cir- 
c u m ~  u n d ~  which a Ind]I ty ' s  s e f v i c ~  
can p ,~Imdy be character ized as an  InteSraJ 
p a r t  of a ~ ,  In t e r s t a t e  transl~m'tatlou 
schenw~ I f  the  ~ can  be so charac tedzed ,  
the  f a d l l t y  m a y  be subject to ICA ~u~Mictlon. 
The  Federal  Eneq ly  RellUlatory 
has st•ted, 

the fact that the movement In question be- 
Jim snd ends In one state is not dispodtlve 
o( the issue of jurlsdlctlo|L I f  the  s /dpment  IS 
In fac t  a link In an  In te |~ 'a te  d r a in  of move- 
m e n t ~  the~ It  m a y  ~dll be s u l ~ c t  to Fed¢~d 

In  m a k l ~  this jurisdictional d e t e f m i n a t i m ,  
courts and aS~nctes have looked at several fltc- 
t o~ .  I n  , q ~ t h e ~  Pa¢/f lc  T e r m h u 0  Co. v. 
I C C  *:7 the  Sul~eme Court  held tha t  a wharf  
tha t  connected s n  In ters ta te  ~ - s t e m m d d p  
transportat ion sys tem wss  subject to ICA juris-  
dlctlou. Tbe  Court  rinsed I ts  heldin|i  In large 
par t  on a f inding tha t  the  whar f  was "neces- 
to ry  In the  ~ t i n n  or del ivery of the  
I n t e ~ a t e  and foretsn freight  t ransported by"  
. ~  P a ~  rail c a n ' ~  4" 

The Court affirmed the ICC's order, f inding 
that the wharf was "united... Into a system of 
w h k h  all a~e n e c e m r y  lmrts ,  the  [wharfl  as  

weft as the  ra l imad ¢omlmnleL ''4tg The  Court 
then qm)ted apfcovtnll ly f rom the ICC's o ~ r :  

The [wharf]  is part and parcel o( the ~ t t e m  
enilasecl in the translxX'Tatkm of commerce. 
and to the extent that such commerce is 
interstate the Commission has jm-kldtction to 
supervise and ¢mltroi i t  within statutory rim- 
i t& To hold otherwise would in effect permit 
c a r r k ~  s e e d i l y ,  t iwoush the  e c i ~ a t l m  
of ~ p a r a t e  coqm~t ton& to exempt  all of 
t h e i r  t e r m i n a l s  f r o m  our r e g u l a t i n 8  
authority: "o 

The Court. dispatched the argument that 
m a n u f a c t u r l ~  acUvifles at the wharf vi t ia ted 
the  conduct o~ in t e lma te  t ransportat ion there. 
I t  concluded tha t  the  sh ipments  "were all 
tined for export  and  by  their  del ivery to [a 
ral lwayl they must be ¢omidefed as Imvin8 
been delivered to a carrier for ~ t l o u  to 
their fece~m desfinaUo~ the |wharf l  beins • 
par t  e l  the  ra i lway  for ~ h  p m 3 x e e :  ~ t  

Similarly, in A t h m t l ¢  Pipe  ~ Compmty. 4~ 
D i v i s i o n  1 o f  t h e  I C C  h e l d  that umk ttoruge 
fa~di tk~ wece needed for the  pr~ 'Ucal  opml -  
t i m  of the  I~Peline Ws tem and  the re fo~  sub- 
ject  to ICC Jurisdiction. These  fadl lUes w e ~  
used In pa r t  to accumula te  quant i t ies  of oil 
" f o r  m o v e m e n t  t h rough  the  l ine in la rse  
ba tches"  and " for  e q u a l l z ~  ~ receipts 
and In tm ' l~ t te~ t  del iverim.  " ' ~  T h e  trlb~mal 
found tha t  " [ s l t o r a ~ ,  up to a point, Is • neces- 
ut ry  incident of t ransportat ion.  " ~ t  and 
cluded thst tanks with an al l regate capacity 
d I,I~0,000 barrels at two separate tank fasms 
were " s d e q u a t e  to meet  sl l  ~ i o n  re- 
q u i r e m e m s "  and  could be classified s s  used for 
cormmm-cmTier pUrl~Se~ ~ 

Like Southern P u d / k  Tormina l ' s  Galvet ton 
wharf  snd Atlantic Plpeline's t ank  storage fa- 
ctliUes, the  Watsml  facili t ies are  • necessary 
link In the  ~ t i o n  of off f rem the Los 
Angeles carr ier  fadl i t le$  to the  S F P P  system. 
S F P P  w i m e m  Abboud t~ t l f l ed  tha t  s h l ~  
te~lored a variety of pettok, um products to 

• t the  Watsml  SUtUral for ~ t l o ~  
throuih the system to Calnev (which straddles 
the state line), ~ and Tucson, and that 

J 

414 E ~  404 at p.  ~ Ex.  1,14 st  p. 4. 

4Is Tr .  87155-456. Mr. Abbomi testified (Tr.  
8sm.84~ 

ITllmt's the way the t ad l lUa  ~ 
eCtb l~h~  m m q~ttm to the ~ l e ~  cem~l  Ime 
w a t s e ~  31rat's what imwided the revenue smmce te 
Put the ladUtim in bdtlalb,. 

4it ~ T r a ~  and T r a m ~ r t  Cam- 
~ .  /a¢. v. Team ~ e m  ~ * a ~ a / m / m  C . a ~  26 
FERC | 61,201, at V- 61,470 (1964~ 

4~' 219 U~. 4cJe (1911). 

RELIC Reports 

4is/eL at 523 t3atemal qematim emitted). 

4t~ ld. at  521. 

tm ld. at  52Z 

~ :  Id.  at  S27, 

m 47 |.C.C. Vld. Rep. 541 (1937). 

ttt ld. at p. .StS. 

O~ ld.  m p. S t &  

t~s id.  at  ~ 548. 

¶ 63,014 
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SFPP redelive~ the pmdtuct to the ~ 
without int(~rupt J~. 4~ 

In determinist whethe¢ the facilities' ser- 
vices should be dmmctedzed m an in tqp~  
part of the ~ t i o a  m4sin=ttn= outside 
o( the state, both the ICC and FERC have 
liven submmthd weisht to the intes~t ~ the 
shipper rain=' the intesta te  ~ t l m ~  

~n D e ~ e r m ~ m ~  ~ J u ~ d / c t / a n  over Tams- 
po~st/on o~ Petm4emn ~ m d ~  
ucts by Moto~ ~ Wi th in  a Single Stst~ 
the ICC ~inpted the f ~  ~ 

In detm~flnln~ the "essential d m r s c t ~  of 
the ~ "  the t s c t ~  mint oftm r ~ d  
m IS the llx~d ~ d  p ¢ ~ t n ~  ~ t i n n  
intent  of the shipper at  the t ime of 
~ i p m m t .  ~ 

The ICC stated that the f~owln~ factors man- 
lfes~d an intent by the s h i p ~  not to ship the 
goods beyond the stml~v fm~lity:. 

(I) At the time of s/dpm~mt there Is ~o spe- 
cific order bdnl~ fined for a ~ P , c  qmmtl ty  
of a give~ Woduct to be moved throush to n 
spedflc destinatlc~ beyond the terminal stor- 
wre, (2) the m'minal  storase IS a distribution 
~ t  or Ioc~ m~kech~  h ~ l t y  from 
~ c i f l ¢  ~ m t s  of the i x~ luc t  m~ ~old or 
' a lh~ted .  and (3) ~ t t o n  in the fur- 
therm~:e of thl~ digrlbut|on wlth~ the g n ~  
m~to IS ~:edm:MW m T ~ l  rely a f t ~  $|Ue 

The Enm  has m p ed 
the ICC criteria for detm-minin8 the intent of 
the shipp~ on two ~ ~ 

The pHndl~l function of the Wat~m faci l i ty 
is to fadlltate ~ f l o n  of a ~ o( the 
oil from points ~ Caltfomia to Calnev. Phee- 
nLx, and TU~-m by r ' % ' , ~  the offick~'y of the 
~ t e m  throush its vaunted dlr~ln-dry sy~ 
tem.~° As Mr. Abboud t¢~dfled, thv portion of 
the product tendered by the shipp¢~ at Wat- 
son is recSdivm'ed to the same shippers at 
Calnev, Phce~Is. and Tucson ~ U ~ u t  lnte~rup- 

E ~  144 s t  pp. 12-16: Tr. 8663-66, 
See a/so /.~ikchemd, 71 F E R C  1161,338, a t  pp. 
62.~.4-26 ( 1 9 9 ~ ,  r ~ ' l  dem~d, 7S FERC | 6 1 , 1 8 1 ,  a t  
p. 61,601 ( 19g6XfsdUUes whlc~ ate necematy to cum- 
pk-te the ~ ~ pl~¢e58 m ~  ml 
inteffi*aJ pm't ~ thst ix'ucem). 

4o 71 M.C,C 17, 29  (1957)- 

4~'~ l n t e n t ~ t e  E a e r l y  Comp,v~O,, 32  F E R C  
| 6 1 , 2 9 4  ( 1 9 8 ~  N~tthvd/~ Dack  P~pe L 4 ~  ~ r p . ,  14 
FERC | 6 1 , 1 1 1  (1981). B ~ h  c ~ m  s t~  fa~tu~J~ 
tlnlltdsh~e from the Ins~mt  ~ Each ¢ ~ e  In- 
volv td  the M~pmmat o~ 0U, first ,  fr0m nuSMde a s ta te  
to ~ e  fadlltl~ I~ bm~stste Sdpe~ao to ~ d ~  
ckstlnation within the state, in beth cases, the Cent- 
mtmim~ determined ~ the mmipm'tat~ by the 
i n t r ~ t a t e  p l l~4ne  (from the  s t m ' a ~  fodllW to the 

6 3 , 0 1 4  

tion. ¢tt Thus, the Watson facilities do not act 
as • distribution point from which qmmtiUes 
o~l ace ~ k l  or allocated. 

Nor do SFPP's W a t c h  services meet the 
first and third ICC criteria for intrastate se~- 
vk~P--the sb~nce of orders snd ~ 
t / o n  ~ t s  to move • s p e c i f i c  quant i ty 
of c~l beyond storase pc4or to g d p m m t  of that 
oil to ~ These cHteda sdmowledse that 

flow of i n t e ~ t e  ~ t l o n  may cease 
at the storale f a d l l t y  i f  n o  a m r a n s ¢ ~ t s  fo r  
further trmupm~ttio~ ~ the oll have beeu 
made by the ttn~ the ofl arrlves. In thet Mtua- 
tlon, d~Ippers are us~nS the fadUty to "'mal~ 
taln inventory," i.e., keep supplies on hand, 
~x~ll~ further demmd. 

A n  m ~  d i f f e r e n t  s t t u a U c m  o c c u r s  a t  t h e  
Watson facility. Whe~ the shippers deliver o41 
to the Watson pumplm~ f a d l i t l ~  they Imve 
p u r d m ~  that are omtra~ual ly  committed to 
b~ ,  the oil far d o ~ m s ~ t m  from the talll~te o( 
that p~m~ The ddpplas a m m s e m ~ t s  have 
already bern made on ~ P P  omUnuomly to 
Cab~ev and po/nts b~dmd. The off daes not 
rmmdn in stm'~4~ at the W a t s ~  fadliUe¢ 

A recent case, Adv~nLv4re Tank Lines, 
l~c~ m provides further su~or t  for the omdu-  
,,do~ that the Watson p u m p i ~  fsdlitles per- 
f~rm se~d~es that are an intqmd part of the 
~mtinuous ~ of oil in inun ta to  
comme~ce frmn CoUforn~ to other ixu~s o( the 
United State~ In  that awe, the ICC deter- 
mined that • motor carrier's t r~npor~ t l c~  of 
p ~  from a M i d d s ~  d ~ r t b u t l ~  cemer to 
pofnts ~dthin Middsan was an internd part of 
• lars~,  intentate ~ t i o n  u:heme. An 
ou renmr  pped Smo  by from 
rcd~lner~ in n u m ~  to its distrinutlm omt¢~ in 
MiddS~.  From the dl~rilmtlon center, the 
refiner srrans~d for ~ o n  of tim p ~ -  
llne by motor ~ to the followlnS desth~- 
Uons in M k l d p n :  to the Rflner's service 
mtt~m~ to ccmpet l tc~  m part of am exch~mse 
p¢osram; and to ot2m- ~n-sf f i / is ted retaJ]e~ 

d l ' s  u l t i c m ~  d e s d a a f l m )  was IntrmUm,. l f m w ~ r .  
the pr incipal  f a c t m  upon whk:h the  C o m m ~  re- 
lied in =mtkinj Utme detes 'mlnaUam sum not lWmem In 
thv I m ~ m t  c m ¢  In Imth ¢ m ~ ,  the d d p g ¢ ~  u N d  t ~  

fadl lUes  to " m a l n t a ~  i n v c ~ t c q , "  I .e .  to 
main ta in  a ¢ ~ l n  k~¢ l  d I ~ q d ~ ,  t l ~  ~ l p p m  u ~  
the Watson fadUties wk4y m a mecdimdsat to trims- 
pm't ~ to Ca/my u d  bzsmnd. In lmm,nme 
E a c r ~  C .~m~ay .  m e  t l ~ p ~  ~ 1  ~ t  R ~ t  ~Np- 
ment~ ~ d l  f ~ m  s t m a l e  unt i l  a f ter  ths  d l  revived a t  
the ~ fEllltie~ ~ the hwtiat cme, ofta, the 
a~Jpptfs d d w r  t ~  pl ld~' t  to tlw Wa~m ~ t k n ~  
SI~PP promp~J~ a ~ , l h ~  O~ 8x~du~ to O~ d ~  
do~mm~L 

¢1° E l .  144 e t  pp.  13-14; Tr .  8¢~3.66, ~ 

¢ U l d .  

¢u  10 i . C . C  2d 64  (1994). 

Feder~ EnerlD' l iuk i lehw 
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These last two 8ronps took t i t le  to the gasoiine 
prior to its delivery to the motor carrier. 

In ruling tha t  the motor carrier 's transporta- 
tion was an integral  par t  of the transpertat lon 
originating at  the.  Illinois refineries, the ICC 
relied on three factm3. First .  the ICC observed 
that  the nctatJorl on each bill of ladins, s ta t ing 
" C O N T I N U O U S  I N T E R S T A T E  S H I P -  
MENT,"  manifested the refin~-'s intent  that 
the gasoline move continuously in interstate 
commerce, and the refiner could Implement 
this intent because i t  controlled the movement 
of the 8asoiine from Illinois to Its final destina- 
tlon. ~ ,  from the t ime the gasoline left 
Illinois. the refiner knew that  a substantial  
majority of the volumes would reach specific 
destinations, Le., his service statloeet, his com- 
petitors' stations and the facilities of non-affili- 
ated retallcr~ Third, the gasoline only rested a t  
the facil i ty for a relat ively short time. 

The flow of the oil thronah the Watson facili. 
ties has the same indicia of continuous inter- 
state movement  as the  movement  of the 
gasoline in Adwantaqe Tank L / t~x  In  both 
cases, the sh ippe~  at  the point of ~ set in 
motion a sefles of events tha t  make the amt in -  
uous movement of the product to its final desti- 
nat ion an inevi tabi l i ty .  When they deliver 
their  oil to the Watson facilities, the interstate 
shippers must  immediately ship the oil on the 
SFPP system to a destination a t  Calnev or 
beymd.  Thus. bcth the re/Iner in Advan ta re  
Tank L/nes and the SFPP shipper~ ensured the 
continuous interstate movement  o4" product by 
arrangin~ all of the ~ t i o n .  

The other indicia of ceminuous transporta- 
tion In Advantade  Tank L/ta~ are also ixesent 
in the instant  case. Just  as the refiner in Ad- 
vantage Tank L/nes knew in a gemeral way the 
u l t imate  destination of most of i ts  gasoline, the 
shippe~preducers of SFPP know the desUna- 
tions predsely. Whereas the rofiner% gasoiine 
in Advantaa~ Tank ~ stayed in his distri- 
bution c~mter for an a v e r a ~  of 10 days. there 
is no evidence that SFPP detah~ the flow of 
product at  Watson a t  alL 

~'~ The Commls#mn's ~cent Older Re,amdn8 Inl- 
tild Dedsloa In Tesa¢o R e f f ~  a/m~ ~ i ~ -  
v. SFPP. L.P.. eta/,, iO FERC ~61,200 ~ 5. 
1997) uq~orts thh cmchadon. The~ the Cemmi~m 
found It had jmtsdk-tkm over movements af ell p¢od- 
uct over two pipelines connecUn8 refineries at 
Sepulveda to Watson Statle~ 

4~ SFPP InlUal Brier at p. Z20. 
4"~ Id .  at  pp. 220.21. 

t ~  See dlscm~on supr~ Lakehead. 71 FERC 
| 61.33~ at P. 62.324. A~J stated by the Comml~on in 

ltlhe cerumen carder can make nmsoMble and 
amm~fa te  roles ruiner'ling the acecptan¢¢ and 

FIERC 

65,159 
The foregoinlr dectsiom compel the conclu- 

sion tha t  the Watson Immplr~ facilities are an 
i n t e g r a l  p a r t  of i n t e r s t a t e  oli p ipe l i ne  
t r a n s p o r t a t i e ~  

S F P p  claims that  the Watson gathering ew 
hancement facilities "do not pcovtde any form 
of regulated transportatinn...4J4 As shown 
above, the integral nature of these facilities, 

the essential part they play in ~ P S  
transportation service contradict this. SI~PP 
also asserts tha t  these facilities were provided 
as an al ternat ive to shfppe~. According to 
SFPP. the obligation to satisfy the increased 
pumping  rate  lies wi th  the shippers,  not 
SFPP. 4"~ Hmvever. as required by Lakehead. 
SFPP must provide or arrange for the provision 
of these faellJtles to meet their  common carrier 
obligation. ° s  H a v i n g  done so, SFPP must 
charge a just and reasonable rate for the 
5es"vJce. 

St=IPP also attempts to support its position 
tha t  Watson h not subject to the ICA by m 
ing tha t  the West IAne shippers have alterrm- 
t i res  to Watum whereby they can p i n  access 
to SFPP's  West Line, or tha t  the West Line 
ShJpi~r3 can use the fac41JUes of Other compa... 
nles. Whatever al ternat ives  may exist, and 
they are not documented very well in the evJ- 
dentinry record, the evidence shows that  all 
shippers from the Los Anseles area inject oil 
product at  Watson in ocdeT to access SFPW$ 
interstate system. Whether  or not there are 
viable other al ternat ives to the" S h / l ~  is not 
relevant to the Jurisdiction question. 

What  has been shown is tha t  a t  a point 
beyond where a shipper tenders Its product to 
SFPP. product moves throush Watsot~. ~ I t  
has also been shown tha t  once product Is ten- 
dered to SFPP a t  i ts  Watson Station, that 
Weduct cannot avoid goina t h r o ~  the gather- 
inlr facilities, even If i t  meets SFPP's  increased 
pumping rate. ~8 

Moreover. SFPP has acknowledg~ the fact 
that  the irathefing facilities 8re opentted as 
part of Its pipeline transportation system, and 
are treated as c a r r i ~  property. 4,w SFPP has 

~ of trafflc~ Hmwver. theee rul~ camnot 
be mch thU they vitiate the cm~mm renter's obllp.  
tkm to held out the senvk:e ulNe nmsmabie request_. 
ITImt] w~ld  be tmnmmeable becamm It weuid r~nder 
Its cerumen carrier obligation • mdllty and cmwe~ 
Lakehead Into a Wivate tat ter . . .  Th~ would violate 
Its crewmen cander o4:4hgatlen under the ICA to pro. 
vkle trampertat/on upGn r ~  r ¢ ~  

1FERC 161.338. at p. 62.32& 

4~ l~ t .  34 at  p. 49; ~ 4 0 :  ~ 113; ~ 12fi. 

4-~ Tr .  8BE3. 

'US E~C. 404 • t  p. 60; ~X.  144 • t  p. 4. 

¶ 63,014 i 
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a i m  admi t t ed  tha t  I ts  shippers  have  paid  for 
Watson  several  Umes  over. ~ ~ cannot  
now m tha t  i t  m unfah ty  " i n d u e d "  to 
build these f~qllfl~ pm-Ucular~ Mm~ I ts  In- 
ves tment  has  bern  fully rumvered  s n d  the  fa- 
¢lliUe5 now 8re I x ~ i t a b l e  to SFPP .  

S F P P  charac tedzes  W a t s ~  m a ~ r v k ~  Ixo- 
vlded s o k ~  for the convenience a[ ~Ippers,  
and dtes c m a  wherein the C o m m b d o n  found 
the s a ' v i m  fn q u a C J ~  to l u r e  bern ~ 
for c ~ v m l e n ,  c ~  ~ i  These  cases  are  
able. The  services a t  i ~ u e  In ~ P ' s  d t e d  c m ~  
were found not to be connected w k h .  or lds~  a 
direct ~a~t in. the canters t ranslxx~t ion sea- 
vices. .4~ F u r t h u ~ o r e .  the  Watson e s d m m ~  
merit  f a c~ t l e s  also benefi t  SFPP. As noted 
e~rlk~. SFPP wl tne~ ~ testified thnt the 
e~d~m~emmt f a d U t y  anows e~ch t ank  to 8o 
completely e m p t y  and be refilled without  emit. 
t i e r  vapor~ This aik)ws each tank to hamfle 
multiple 8rudm ~r product, rather t hs~  ss 
betore, be dedicated to • soed~ ~ f ~ -  
i ly .  w h i c h  I f f e a t l y  r e d u c e d  W a t s o ~ ' $  
thro.shp.t c a p ~ t y ,  m 

SFP1) n]so chdms thst Northw~stern Sl~el & 
Co. I.. ]ahmd Wateywa05 Corp.. et ~L. ~ 

whe~ the ICA vms hdd  not to a p p , .  is simllsr 
m i n s  cm~'¢s ~ t r m 7  to SFPP's chm-i:t~-i- 
m u m ,  Narthwmtem Steel was • c~np la in t  
c m e  ~ a shlpper  s m ~ h t  ~ a t  
the  I C C  fn~m the m m s p o r t a b o n  d K~ap i r m  
under  Joint ~ ~ The  cumpla immt  
did  not chaUeuee the  I C C s  ) u r b d k d ~  but 
mther chdmed the r u m l t l ~  chnms  from the 
shipments ~ em~ssiv~ The ICC dlsmllsmd 
the coml~alnt flndln# that the dvurlms for ~ 
}urisdlctlmml services we~ no~ um-~smmld~ 

Like the berSe and rail fadlttle~, Watson  Js 
I , t e r r ~  to the Intm.mtte trunspm'~timt (d' 
product from Califonda to Arizonn I~d othe~ 
destinatim~ Unlike the  situation in Nm'th-  
western SceeL the  intmsutme movement  of the  
woduct at Watsm does not requ l~  the andl-  
b,ry, ~ mrHces that the m l O  
i r ~  m Nor thwestern  S t e e / r e q u i t ~  

F1nalJy. S F P P  inse r t s  t h a t  t he  sh /p l~ r s  
d s n e d  c ~ t r u c t s  for the  use d W m ~ m .  m d  
tha t  alone ks disp~dUve.~6 T h e  I C A  does not 

suppm-t S F P P ' s  po~tim~ Section 1(3)(-) ~ the  
I C A  s ta tes  iu per t inent  par t  that :  

The  t e rm " ~ U o n "  as  used in this 
chapter sh~dl include . . .  all lnsr~umenudi- 
t ies and  facili t ies odr d~tpme~t or c a r r l a l ~  
~ v e  odr ownetu4dp or  o / a n y  co~tract, 

o r / m p / / ~  [or the use thereof, and 
~dl services In ¢~m~ctk~ with the receipt. 
ddh',~y, dm,~tJi~a. ~ cnms/~- in tnmslt 
. . .  s toru~e,  a n d  lumdl in8  of p r o p e r t y  
~ m p o n e d :  o 

The  fact  ' tha t  • contract  exists In no wa~ re- 
solves the Isme m SFPP s u u e s ~  

HavlnS condden~  ~ e  evldmce and ~ e  ar- 
8 u m ~ t s  of the  pm't lci l~nts ,  I hold tha t  ~ ] P P ,  
within 60 days afro" the order in the case 
becomes fired, sh~] fi le w lm t ]~  Fedend E ~  

R e s u l a t o w  ~ a tariff rate for 
the Watson e ~ s m : e m e n ¢  fa~llt ies,  the U m m  
and condi t lmu ~ sm'vlce for the  Watsm~ en- 
~ t  fKf l i t l e~  s n d  a s u p p m l l n s  cost of 
service. 

1 fur ther  hold tha t  no r e v ~ e  en~t i t in l  will 
be requfred nor  w{H ~ h s v e  to m a k e  
funds or repm~t ioes  ~ monies i t  h ~  col]letted 
frum use ot the  W a m m  facilities prior to ~he 
t ime  the  8 b o v e - m ~  W ~  tar i f f  fllJn8 
is made. 

G. Ulx~r~m Lines (Sepulveda) 
West  Line  N d p p e ~  m t lmt the  revere.ms 

receiv~ by SFPI= from its line that rum from 
Sepulveda 3unctioa to Watson Station should 
be c ~ U u s l  to Si~PP*s cmt d s e r v l c e . ~  S ~ P P  
oppmes ~ e  ~ .  

Whm West Lkn~ Shlppm's ~ t x e d  to nmm 
i m m 5  ~ the  c h a r m s  for mrvtce  up- 
s t r eam d Watson  Station, 1 8ranted • motion 
to s t f lke  ~ r d M ~ J  m tJ~Je ~ be- 
cause West Une  ~ p e r s  wet~ **temixtn8 to 
/¢~ect n ¢ ~  fuues  In the  pcoceed/nlr a t  too late a 
s t a l e .  ~ West  L ine  S l d p t ~ u  then ~ com- 
p ~ n t ~  a~ahut  S~P~ ~ c h a r ~  by 
St~PP rehtUn8 to Wamcn  S t m i m  and lines ulP 
s t r eam o~ W a t s ~  The  Commhsion dimnimed 
the ~ m p h t t a m  r d a t J n g  to Wamm. became 
those imues wm~ b e ~  tried in the Jmtsnt 
cm~ The C ~ n  u i d ~ d  the underdsned 
judge ' s  m l ~ r  tha t  i m m  m l a t ~ r  m Unes up- 
s t r eam of Ws~aon would not be I m u d  Jn the 
hlmm~t cme.  ~ the  C~mmbsion set for 

U°Tr. 8311. 876~ 

u :  S~qP [nfthd I~J~ at p. 22S. 

m i d .  ( d tb~  ~ N..qy.  ~ w. N ~ m w ~  er  
~f. S~te  R.R. • W ~ w u s e  CrummY, 238 US. 340, 

Um~ ~ 573 V. S ~ .  1415, 1421 ~.11). Tq~. 19e3~ 
tn re BJ,IMf ~ Lamll~K, r~ I.C.C. 67.1o ?22 (1919)). 

~ E z .  144at IL 14. 

1 63,014 

291 I.C.C~ ~ 8  (1953). 

m SPPP hdtbd Hrlef m I~. 2~.27. 

~ l~t at  pp. 222-23. 

44~ 49 U.%C. ap~ J l(~000 (emphem added). 

4e8 West Line ~ l p p e ~  Isdthd KrJef ja pp. 4S.46. 

m Tr. 3834, 2836 (Sepmnber 22. 199~ Oeder 
G~mtla8 M~ian to S u ~ e ( ~  ~ ,  199~. 

F0dsg~d | l MfS J~  QMJ4J~|NI0 
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separa te  hearthS, before another  m i m i n i g r a -  
t i r e  law judse,  the  Issues regan~nf llnes u ~  
s t ream of Watsco  and did not consolkhtte those 
i.~ues with the ins tant  case. 4~° After  hearinR. 
the admin i s t r a t ive  law judge in that  case is- 
sued an  initial decision ~ that ~ -  
ta t len over  cer ta in  lines ups t r e sm (3[ WiltSOo 
were not subject to CommhsJon jurisdiction. *s~ 
As noted earlier, tha t  rul ing was  r e v e ~  by 
the  C,~mmimion, and the  Commission required 
S F P P  to make an app¢oprlate r a t e  ~ .  Rep- 
a r a t i o m  issues were delayed until  a f te r  the  
Commission determined an  a p p r o p f ~ t e  rate.  4~2 

In light of the  fon~oinlr discussion, i t  is d e a r  
that issues resard ing  lines u i ~ t a m  of WaL~n 
Station, Includln8 the lines f rom SepuIveda to 
Watson Station. are  not  before me. Revenue 
credit ing to S F P P ' s  cost of serv/ce in the  in- 
s t an t  case is not appropriate .  

I t  is therefore held tha t  no revenues  will be 
credited to SFPWs cost of service f rom 
ups t ream of Watson  Stadon,  h ~ u d i n 8  the  line 
f r o m  ~ p u l v l ~ l l  t o  Watson Statlco.  

H. A r e o  R e v e n m l  A g r e e m e n t  

1 . / t s c t s r o e ~  

T h e ~  are several  i s a t ~  m g a r d i n s  the  ARCO 
Revemal  AtTeement.  The  c o n ~  ar ise  
out  of the  fellowins events  which have  h e m  
~ in some deudh supra, under the head- 
in~ " ~ t  of Arizona Common Cmt~'" 
The salinnt incts are ropeated here. 

The 6.1rich line between Pheentx and Tucson, 
Arizeoa,  from 1989 until  Ju ly  of 1991, flowed 
f rmn Phoedix to Tucson. a l ~  a t  t imes  the  
flow was inte~'upted.  ~ Thus  i t  provided West 
Line service. However,  in mid-1991, to m:cem- 
modate the needs of East Line shippe~ ~ t -  
inl i  completion of the East Line capacity 
exl~u~on. SFI~P reve~ed the 6-1n~ line so 
that It wmdd flow from Tuc~n  to Ptm~m~ The 
&inch  line also flowed f rom T u o g ~  to PheeMx 
at  all t imes  mater ia l  to this d i s e u ~ o n .  Because 
this  s i tuat ion left  West Line shlppe~ without  
direct  pipeline accese to Tucmn,  S F P P  notified 
i ts  shlppem t/rot S ~ P P  in t ruded to r e v e r ~  the  
6-inch line a sa fn  (to flow a |mln f r em Pheentx to 
Tucson) upon c~nplet ion of t he  E a s t  Line  ex- 
pamio~ 

A R C O  w i n  t n t e ~ . s t e d  i n  a s s u r i n g  t h a t  s u c h  • 
re-reversal would ~ in ear ly  1992 ARCO 
entered into an  ai lreement with S F P P  in which 
~ P  commit ted  that .  upon completion of the 

Line expansion, it would return the 6-inch 
llne to West Line service and maintain It in 
that service for f ive years. In return, ARCO 
aliresd to ship a specffk, d minimum volume. 
S,000 Ixu'rels per day, from Los AnSeles to 
Tucson or. i f  i t  did not, to pay  SFPP the 
equivalent  of the  revenue shortfall. The  Asree- 
ment  runs  for f ive yea r s  wi th  options to ARCO 
to r enew for  t h r ee  add i t i ona l  f ive  y e a r  
periods? u 
2 . / s sues  

ARCO cla ims tha t  under  the  ARCO Reversal  
Asreement  S F P P  charges  a ra te  in excess of the  
~ bec|~me on a per b|u'tw.l ~ ARCO pa)~ 
more than the Uu'iff rate to ~ barrels to 
Tuc~m. ARCO aho ~ Umt it made pay- 
ments under the Rev~ Aareement to ~ P  
In exce~ ~ the tariff rate. that ~ paynims 
~,re ~ ,  |rod that SI-~PP dwukl he requh'ed to 
refund the  excess paymen t s  to ARCO or the  
exce~  revenues should he reflected --, carr /er  
r e ~ m u e ~  4-M 

In  addi t ion .  A R C O  ra i ses  the  ques t ion  
whether  the  Reversal  ~ t  has  to be filed 
vdth  the  CommtsekxL ARCO does not argue 
that  the  Asn~-ment  mus t  be filed. ARCO s ta tes  
m d y  t h a t  i t  " . . .  h a s  n o  o b j e c t i o n  t o  t h e  filf~tli o f  
the contract  or ony p a r t  then~of m par t  of 
SFPP ' s  tariff .  ' '4~ 

ARCO f ina l ly  c l a i m s  t h a t  the  con t rac t  
should be construed to ba r  any p a y m e n t  by  
ARCO ff 5 ~ 0 0  I ~ ' r e ~  W cLW sre  f lowh~ on 
the  West  Line even  i f  ARCO is not ddppinl i  
5 ~ 0 o  b ~ n ~  per  day.  4s~ 

Staff  takes the  position tha t  the  siwn~flamt 
t e rms  of the  ARCO Reversal  ~ t  should 
be published in SFPP's tar iff .  *ss However,  Staff  
s t a t e s  t h s t  S I ~ P P  d o e s  no4 h s v e  t o  o b t l i n  Corn  - 
mission approval  to r t .ve~e the  direction of 
flow in i ts  6-inch l in~ 

Chevron chdms  first  tha t  S F P P  Is required to 
publish the  Reversal  Asr~ement  in i t s  tariff ,  or 
a t  n m i n i m u m  publish the  ;x4mary t e rms  of the  
Asreement  in i t s  tar iff :  to wit .  the  inct tha t  the  
line is beans r~venzd, the deb/tins/cre~tmS 
a r r a n g e m e n t s ,  t h e  g u a r a n t e e d  m i n i m u m  

'~O ~ Ref lahW and  ~ Irw. w. SP]PP. 
ef a t .  7'5 F E R C  | 61,29Z, ... pp. 61.938-40 (1996). 

.31 Te~mco ReJflm~r au~  M~ke f i lW .  I r ~  v. ~ .  
et aL. 78 FERC | 63,017 (1997), 

' ~  T e ~ w o  R e f l o L ~  and  ~ Inc. v. S i~P .  
e( a/., 80 FERC | 6|.200. (mJm~. at p. 13)Otullust 5. 
t99r). 

Ex. 147 at p. 14: Tr. 4997. Fer the hlste~" o( 
the ~ ;mmlem ot the East and Wett I.,ines and the 

FERC 

rt,.vemals d flows In the  l l m L  see M m m ' ~ y  Ex. 147a t  
I ~  ?-16. 

~4 Ex, 147 a t  pp.  16-17; E l .  119 (ARCO R ~  
~ 0 .  

~ West  Line S h i p p e ~  ln l th t l  Brief at  p. 47. 

~ l d .  a t p .  74. 

tW ld .  at  p. TS. 

*ss S t ~  lrdthd B,qef a t  p. 121. 

I S3,014 
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volumes, snd  the  leu4rth c~ the  sSn~'ment .  ~'~ 
Chevro~ cla ims tha t  fa ihn~ to pubti~h these 
t e rms  of the  Ajs~eme~t  violates Section 6 ( i )  ~ 
the  l n t e . s t a t e  Comnuu~ce Act  ( ICA)  and  18 
C.F.R. § J41.8  c~ the  rqpJ1atlons of the  Fedm21 
EnerSy Resula tc ry  CommimJon, 4~° 

Second. ~ d a l m s  tha t  the  R e v ~ s a l  
AS~eeme~t vlohtU~ the ICA because S F P P  hss  
collected from ARCO • t ranspor ta t ion ra te  
irre~te~ than Its ~ rate and the rute chnrsed 
to other s lmJ l sdy  s~tuatod shJpper~ 
see ,  " p o u ~ t l a l "  vlch~Ja~s M Sectlons 2, 3 ( I )  
~ d  6 o( ~ e  ICA. 49 U.S.C. ~ p .  § § 2, 3(1) ~nd 
6, bee•use ARCO under  the  Asreeme~t  m s ~  
r e c ~ v e  prefereutlaJ s a d  ~ o r y  
to c a p e d W  durk~r wors t ion tn~  t n d  because 
A R C O  receives  " s p e c ~  credJt in8 s t ~ t a ~ -  
r / l e t t tK"461  

Chevron a/so chdms  tha t  S F P P  e f fecUve~  
irave ARCO Imsranteed  access  to the  6-inch 
Line,  " . . .  w h k h  m s ~  be la terpreted m • vioht- 
t i m  c4 Sectlmt 1(4) d the  I C A . ' ~  "lTmt section 
a~ the ICA e s t a ~ h ~  the c ~ n m ~  cstrler's 
duty to ~ service to Its shippers "upc~ 
~ reqoes~'~s Chevrc~ srSues tha~ In 

acc~ to uervlce may be permltted on ace~ 
t ract ~ ' ~  In  that cme the 
found tha t  the  terms of Te~Jco 's  F E R C  Tariff 
No. ~ 4 ,  a I o a l  prupo ' t imml cue~-aet pll~flne 
todf f ,  s r u m e d  ~ u m ~ m ~ a b l e  p~efermce b~ 
de58s~attn~ a 0orti~ c~ the pipelines cw~ ' iW  

'as ~ Inlthd Ba4ef at ~. 200 n.~O. 

~ C:hsmun Iait/al B85ef at p. 300. 

6(1) ~ the I C ~  49 U.%C, rap. 06(D. 
u ~ e s  la/tort that conu~8 ~tr lers  must file ~ith the 
C~nmissloa sad W i ~  u d  lu~e~ opm to ImbUc 

. . .  all ~4~dleS~ or fs~lllties I r smsd  or 811peed, 
snd any mk~J or rquLat/e~ which tn an~ "edee 
c h u p .  8ffect, ar d e , ' m i n e  . . .  ~ fa~s, s~d 
char~s,  or the v~Je  d ~he m'vfce re~Jemf t o . . .  
lddppe~51J  . . . .  

SecUre 34111 d the reSsdMkm I f  ~ Federsl 
Enemy ReSUktwy Cunads~m. 18 C.F.R. J 3 4 t ~ ,  
r a m s  la ~ - t :  

Cs~kr s  mmt  0ub~sh hs thsir t s t t ~  rulm 8m~ 
e r ~ . . ,  s / t . . ,  dmrsm. ~ sllommms, ab. 
JarbtJem u d  mJJm wlM~ b, m~, u ~ ,  kms~se ar 
dec~m the smem~ to be jJld m s w  d~:mmt or 
which incnme ~r decreme the e of m to the 
dq~er. 

IS C.F.it. | 34 l ~ b )  m,tes In part: 

An tm~f ~ . . .  m~ t  be JUed vdth the 
~ m d  p~ted ~o~ Jen ~ s t  3 0 . . .  dm~ W~-  
to the p,~p~ed effectt~ date. 

¶ 6 3 , 0 1 4  

for the  e x c h ~ v e  m e  o~ a special class of 5hip- 
pet3. 4~' The  Commb~don s ta ted:  

This  wefere~ce  takes  the  fa rm c~ • i r u a m ~  
tee c~ service, which, In effect,  denies ~ c e ~  
to othe~ s h i p p e ~  T h ~  the  taf l f !  v iohues  
the  [ICA] commmt c a r d e r  o~iSat ion to pro. 
v ide  servtce upon reasmmble requesL ~7 
SizPP witness TodJe testified, however, that  

A R C ~  did n ~  hm~n 8~u 'Jmteed ~ y  m the 
6-Inch tlne, and  tha t  in the  e ~ e m  of pru 'af lon-  
ins ,  ARCO w~uld he pe~ntted. S F P P  witness 
Pearl  also t e ~ f l e d  tha t  the  Reversal  
merit  15 a ~ t  and  deficiency ("I"  & D ' 9  
sSreeme~t;  he claimed tha t  i t  is s imilar  to 
other  such sSreements  whlch s r e  c c m n ~ n  In 
the  industry.  ~ s  

Chevron also contests ARCO's  p u d t J ~  that  
the 8uanmteed payment Wovbdons of the Re- 
vemd Asreement  ~ u J d  be found unlawful 
snd that at the same time ARCO should retain 
i ts  81MUty under  the o t h ~  c~i t rac tua l  provb 
si~s ~ the ~ t  to cuntt~ the ~ c ~  
o~ ~ow In the 6~h ll~_ 

3. DScms~n 

Chevro~ I ~ j ~  Jn I ts  RelMy ~ (at  p. 140) 
that the Commlsslo~ hats ~urlsdlctlon over 
SI~PP's decisim to take the 6"Inch llne out of 
Eas t  IAne sm'vlce and  place i t  In W e ~  IAne 
servlce. However.  the  Commhs/on i ~ s  fmmd 
repe~ Umt It Juts no JurisdJcticm ova, el! 
p 4 p e ~ e  a l x s ~ k m m ~ t ~  ~ Indeed.  the  Com- 
misMon h•s hekl |t Ires no JurJsdlctlon to revlew 
the  abendonnumt ot ~ll plpe~tlne ses"vlce In one 
direction ~ the same fJu:ilJtles continue to 
be used to prgvhSe servk~ In the onpodto dlrec~ 
t~n .  ~ In  recosnltion of those I ~ c i p l e ~ ,  Staff  

~ Chev~n Initial Rrl~ s t  p. 307. 
m i d .  

49 U.S.C. app. § 1(4). 
?4 FERC 161,071 (1996). 

74 FERc 1 6L071. at p. 61,JO1. 
~ By maktn8 a trader under the t a r~ .  s Jhlpl~r 

would became • "Ceutract Shli~er." Susnnteeb~ • 
mamhb, pe~Jmnt to Tuuco fur ths dmkgmmt Wr 8a 
av~ap d ZO~0 hsm~ pw dw f~ a ~ 
l ined.  T ~  8 u m m ~ d  thst the 20,~0 bem~s per 
da~ af cm*trmct ~ u~uJd nee be ml~ect to 
Wwstlaml~. m u~stwbe 8m~dud ~r In Tm's 
FERC No, 2. Teude~ aceedln8 20,f~0 tm~eb ~ 
ds~ sbo ,s~dd not tm ud~Ject to prms~eln8,  escept 
u n ~ "  c a ~ h t  d n ~ m ~ n c e ~  74 FKRC 1 61,071. ~t p. 
61,201. 

74 PKRC ! 61,071, at p. 61,20|. 

~ E x .  147 8~ pD. 16-17. 
anS~ ~ .4NC~ FS~ /J~ ~ 55 FERC 

1 6 ~ 0  (1~ !X  Chm,rm Pipe L~e  Ca, 64 F'ERC 
161,213 ( I ~  

°eARCO PJ~pe L / ~  C~. 66 FERC 161.1S9 
(1994). 

FedetsJ ~ auldel lnes  
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witness Pride testified on ~ i n a t i o n  
that  " the Staff  daesn't  assert tha t  the Cammis- 
ston ha5 jurisdiction over the dtrectio~ of the 
flow of an oil pipeline. " 'ut When asked whether 
SFPP could abandon service over the f~Jm~h 
line without obtaining any approval from the 
Commission. MS. Pride responded tha t  i t  is her 
"'understandlng tha t  there is no abandonment 
authority required for SFPP to not provide 
service ~ a part icular  line.'~u~ 

If  SFPP had ~ all East  Line sm'vlce 
to Phoenix, or had abandoned the 6-inch l ine 
e~tirely, the East  Line shippers would have 
had no val id complaint.  Here. 8s a result of the 
1992 re-revers;d, SFPP was not ainuxloning its 
East  Line service to Phoenix; rather, i t  was 
maintainin~ that service while ch an~ng  the 
use to which some of its assets wm'e being put. 
Since the Commission would have no judsdic- 
f lmlal t~L~S to e~Join a complete abandonment 
of servk:e, i t  follows that SFPP's r~.-revers~ of 
the 6-h~:h l ine nnd placing i t  in West Line 
service, while rmdnudn in f  the East  Line ser- 
v ic~  t o  ~ ~ n o t  a m a t t e r  s u b j e c t  t o  
Commission jurisdiction. 

I hold that  the re-rever ,~ of the 6-inch line 
and the placemont of i t  in West Line service 
was an action within SFPP 's  business discze- 
tion and not subject to r ~ u l a t i o n  by the Fed- 
eral EnmlW Regulatory Commission. 

The next issue is whether the AJRCO Rever- 
sal A~eement must he filed with the Commis- 
sion. or alternatively,  a t  a minimum, whether 
the pr imary terms of the Asreemem should be 
published in SFPP'5 tariff. 

The reversal of the 6-inch line consti tuted a 
ma'~r ope~ntion|d c h a n ~  on SFPP 's  system. 
The llne's reversal from a westerly to easterly 
dfrectlon, the debi t ing/credi t ing  arrangements, 
the guaranteed minimum vedues, and the ex- 
tended length of the Reversal Agreement sig- 
niflc~mtly affect the v~lue of servk-es to SFPP 's  
East  Line and West Line s h i p p e ~  ° 3  Yet. 
SFPWs F E R C  Tar i f f  No. 16 ° 4  states nothin8 
about the Rever3al Agreement or the privileges 
gnmtecl to ARCO. I t  provided shippers no ad= 
vance notice of the ~ revered,  no Indication 
the carrier had entered into the Revm-sal 
A~,reement with one of i ts shlppe~3, and no 

information as to how the line's reversal would 
affect operations for other shippers. Failure of 
S~PP to publish in its tar i f f  the basic terms of 
the Reve~lal A~reement viebLtes Section 6(1) of 
the ICA and the notlce provlsJcn5 of the Com- 
mission's regulations, us and I so hold. 

Under the R e v e ~  Airreeme~t, ARC0 was 
guanmteed capacity of SO00 barrels per day 
for five years, 47t In  return. ARCO ~ to 
pay for 5~00 Ixm'els per day whether or nc~ i t  
had actually shipped that amount.  477 At the 
end of flve yem3, if ARCO amtinued to ship 
Jess than 5,000 barrels per day and decided to 
extend the qp'eement, in the sixth year SFPP 
would give ARCO credit for any deficiency 
puyments. 478 

From September 1992 to October 1993. 
ARC0 ~ p p e d  Jess than  5.000 barrels per day 
and made  def ic iency  p a y m e n t s  t o t a l i n g  
~357.573. u~ I f  one compares Ixu'rels actually 
shippecl to the monthly guanmteed minimum, 
ARCO Imid a rate equlvaJent to $1.76 per 
barrel, not the $1.543 per I:erre~ rate published 
in Si~PP's filed tariff,  qD If ARCO does not 
extend the agn~ment  for an udditJmud five 
year, SFPP wJH keep aJl the deflcJemL'y p~y- 
ments. I f  ARCO does eztend the agreement, 
any ~ payments will be tn~ted as 
credits to ARCO for s h i p m ~ t s  in the sixth 
y(~u'. ~ |  Thus ARCO paid for volumes i t  did not 
a~-t uaHy ship. 

Neither these debitlng]credlUng terms, ne~ 
the guaranteed minimum volumes are pub- 
lis~md Jn SPPP's  filed tariff. This  cm3trave~es 
Section 341~  of the Commission's reguhtflons 
requiting a common carrier to publish any 
rules that affect the price paid for shipments 
on the pipeline. ~ 

St~PP claims tha t  the Commlsdo~ has no 
statutory' authori ty under the ICA tO requlr~ 
SFPP to publish the terms of the ARCO R e v ~ -  
saJ AgTeement (or a "rtver~a] po~') as part 
of its tariffs. SFPP cites A R C O  Alaska, Inc. v. 
FERC,  89 F.3d 878. 88486 (D.C. Cir. 1996). 
for the propositio~ tha t  "Section 6 of the ICA 
oedy requires pul~caf lon  of ~ sched- 
ules or other rules that  form an ' intes~d part" 
of the rate paid by shippe~, the~by affectln8 
the value or test of the transportation ym'vtce 

~t "l'r. 7865. 
U~Tr. 7996. 

°JEx.  113 at p. 12. 

474 FERC No. 16, filed July 31. 1992 to become 
effective September I. 1992. ~ 688 and Item B by 
Refe~n~. 

os 18 C.F.R. § § 34120)). 341~. 

° ~ F . ~  113 at p. 12: ~ U9 at p.2. 
4nEx. 113 at I~ 13: E~ 119 st  p. 2. The Jet Fuel 

.~n~-ement ~ that the v~umes ARCO ships 

FERC Rel~rts 

under FERC N~ 18 ~ uedlted ~aJmt the S0(X) 
bermls per day minimum established In the Reverral 
Agreemem, 

° 8 E x .  119 a t  I~ 2e l3 ;  Ex. l l 3 a t  p. 13. 

4~E.~ !138t p. 13. 

~ ld.  s t  pp.  13-14. 

~m ~ 1198t p. 2 d 3 .  

, u  18 CJFJ~. § 341~, 

¶ 63,014 
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provided. "'~t3 Contrary to SFPWs pmitlm~ that  
case f~tppm'ts a fllinR requirement in the In- 
s tant  case because the terms of the Revefrml 
Asreement a ~  an Integral part  of the rate paid 
by ARCO and effect the vaine and cnst of the 
transportation ~efvlce p¢ovided. Significantly, 
in the A R C O  A l a s k a  c a s e  t h e  immpability fmc- 
to~ and the methods for appartloning capacity 
had been published in the tariff. The Court 
held ~ that the oDeratlng rules ilovemlnll 
allocation of capacity did not have to be pub- 
llshed. That is a different sittmUon from the 
instant case. 

It  is held tha t  S~:~P m u g  publish in its tariff  
the i~imm'y terms of the R ~  ~ t ;  
to wit, the fact tha t  the line flows in West Line 
servlce from Pheenlx to Tucson. the debiUn~/ 
crediting ~ t s ,  the 8uaramteed mini- 
mum volumes, and the length of the 
Agreement. 

Another issue involves whether any at the 
provisions of the Reversal Agreement are Uie- 
gal, and ff so what ~ d i ~  ame mqui re~  I find 
no preferences bore for ARCO nar any dlscrlml- 
nation against other shipl~rs who re ly  imy the 
We~t Line tar i f f  rate. 

The revenml Nffeement cee~itutes an ex- 
change of important rights snd elbllgations 
among two sophisticated partlex *m To the ex- 
tent ARCO has incurred • deficiency payment, 
tha t  is the result of its failure to meet its 
contractual ebllgatien, not bemuse SFPP is 
emtcting a char le  in e ~ e m  of the flied rate. ~ 

The ARCO R ~  A l ~ e m e m  appears to 
be • form of tlwouShput and d d k t e ~ ' y  aM~e- 
n~mt tha t  is c~nrnm in the ell pipeline 
try. 'm Under such agreements the shipper. 
making the commitment  in exchange for • re- 
clprecal under~aldaS by the pipeane, ~ the 
rate called for in the pipellne's imldished tariff  
for e v ~ y  l~rre l  U ~  M~ql~r ~ I f  khe ~ I p -  
per falls to Hve up to its end of the agremmmt. 
as • matte*" of o m t m c t  the shipper becomes 
l iab~ to pay o deficiency c h a r ~ .  ~ 

As demomm~ted by the tes~mooy of Ms. 
P r k ~  the revwsal m t  dees not bestow a 
p ~ e f ~ w e  on AECO. Rather.  the am~emmt,  
which requires ARCO to ship • minimum of 

5,000 barrels per day, "doem' t  n ~ l y  
guarantee ARCO that  amount"  of line space, 
because "'If It turned out that  [the 6-1nch] line 
had to be prorated . . . .  S F P P . . .  would prorate 
the line. ''~a~ 

Contrary to the positloo at ARCO, it is not a 
reasonable reading of the Reversal Agreement 
to construe It to bar any payment by AIRCO if 
S.O00 bmTeh per day are flowing on the West 
Line eve~ ff ARCO is not shipping 5,000 I~r- 
rels pe~ d~y. 

I hold tha t  the Reversal A4ffeement is not 
unjust or unreasonable, nor does i t  grant undue 
preferences or p~eJudice~ I also hold tha t  
ARCO is not entit led to any deficiency pay- 
merits It paid to SFPP under the R ~  
A&,reement. ! furthe~ held that  the deficiency 
payments  paid to SFPP unde~ the R e v e ~  
Asreement shall oot be credited against SFPWs 
cost of ~ - v k e .  

As noted above, i t  is also held that  SFPP 
must publish in Its tariff  the primary t m  of 
the Reversal Asreemmt.  

V l i l .  T E S T  Y E A R  T H R O U G H P U T  E X -  
P E N S E S - - P O W E R  C O S T S  A N D  D R A  

A .  Power C o s t s  

Power costs relate to the power required to 
products through the pipeline. RHC 

takes issue with SFPP's pro l~ed adjustment 
of l~wer  co~.s for 1993. 

I t  is SFPP'5 p~l t ion ,  supported by the testi- 
mony of Mr. AbbomJ. that  1993 actual power 
costs should be ~ by $362,~0 (to a 
total of $5,520.(~0) to account for the adjust- 
ment in 1993 throughput stmmored by Mr. 
Pearl. ~9 Mr. ~ tesUfled that as a it~.neral 
mat ter  pipeAlne p m ~ r  c o t s  Increase with addl- 
tim~tl ~ t  by an e~3on~ntlal factor of 
2.8S. ~ °  However, tha t  factor decremes same- 
what  ff the addi t ional  throughput  can be 
achieved by extending the pilX.line's hours at 
ol~raUm. *gl S.~PP historically has increased 
t lwoushput primari ly by Increasing the rate of 
flow and not by exteodins Its hours of opera- 
lion. 

4'J SFPP lnlthd Brk.f at p. 236. 

Tr. 8560.61.9337-40. 

~s Tr. 8171-77- 

~6 Ex. 147 at pp. 16-17: Tr. 8&M. 

.fee. e4., Wf/~tms P/pe /Jne Co., 21 FERC 
~ 6 i.2~), at p. 61.6ge n.323 ( 1 ~ ) ;  O~fe PIpe Line 
Co.. 12 FERC ~ at 13. 63,463 (19Q0): cL 18 
C.F.R. §§2.76. ZI03 (1~6~ Assodated C,m D/~ 
tr/b~ v. FERC, 824 F.2d ~1 ,  1022 n26 (D.C. Cir. 
I '~Xllndlng mlmnem that ~ke-or-pay conlracts 
vk~tte NGPA celUng I m l w ~ e  became "Caalfft~m 

¶ 63,014 

must haw bee, mqme th~ producers and ptpcI]nes 
would ~ throe ceiUnp into kmf-ten'n cmt- 
~ and that the cmtracts would Indude rein(dies 
tor producers'°), cert. dL-n/ed. 485 U~. 1006(1988). 

~eTr. ZSS,~ see abo Tr. 7854-5S (statement . t  
counsel fro" ARCO). Ca'. Texaco PIpeUfle Inc.. 74 
FERC | 6L071, at pp. 61,201-02 n.S (1996). 

~w EL 144 at p. 27. 

W° ld.  at  p. ~ :  Tr.  ~ 7 3 .  

Wl I~  144at pp. 26-27. 

F~ ler~  E n ~ l y  G u l ~ . m  
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Mr. Al:d3oud testified that  SFPWs  power cost 

ad jus tment  for the 1993 test  yea r  should be 
calculated using an expooe~tinl factor.  ~ How- 
ever,  to account for some Increased t h r o u g h ~ t  
by extending Si~PP'5 opefaUng hour~, Mr. Ab- 
boud decreased the exponemial factor to 2.0 
f r o m  2.85 for  the 1993 p o w e r  cost  
adjus tment .  ~ 

R H C  witness Ebers t  Instead would increase 
power costs Ilneady with throughl~ut. *~  How- 
ever ,  his  posltlm~ was refuted a t  the  hear ins .  ~ 
Mr.  Abboud explained tha t  a l though m a x i m u m  
efficiency in terms of power usase results when 
all add l t lma l  t h ruegh l~ t  Is achieved by e~- 
tendin~ a plpellne's hours of operation, that Is 
not what  happens  on SFPP's pipeline, ' ~  On 
cross-examination Mr. E b o r ~  ~ tha t  
SFPWs methed~ogy of calculatln~ increased 
powor costs using an expo~.nt ial  formuin 
duced a " v e r y  c l ~ e "  e s t ima te  whe~ checked by  
I o ~ m l i  back a t  historical per imh.  ~ 

I t  is held that  to the  extent  actual  volumes 
a re  to be adjusted upward for test  y e a r  pur- 
poses, the  adjus tment  for S F P P ' s  power costs 
also should be adjusted usin8 Mr. Abboud's 
expommthtl factor  of 2 .0 .  

B .  D R A  C o s t s  
A d r a g  reducinig agent  ( " D R A " )  is a sub- 

s tance injected into the pipeline to reduce the 
turbulence and  internal  friction, thus  allowtns 
more product to flow t h r ~ t  the  pipeline with 
less pressure, m There are two issues relatinl |  to 
DRA. The first issue lnv(dves the m o u n t  el" 
SFPP'$ 1992 ~ DRA-related ex- 
pemes, other than expenses for DRA itself. The 
second hsue involves whether to lndude in 
SFPWs 1993 workinlg capi ta l  sm amount for 
D R A s  not pa id  for bu t  included in SFPP's 
Inventory. 
1. DRA-Related Ekpenses for 1992 

Chevrc~ 's  and  Nava}o',s witness Zaeffd  chal- 
lenged SFPP's DRA-related expenses for 1992. 
For  eve ry  period other  than  1992 Mr.  
induded the same D R A  expense as  SI~IPP, is* 
thus acceptlng the fact t h s t  for ~ other 
than 1992 SFPP incurred annual D R A  related 
costs, other  t lum the cost of D R A  Itself, i n a n  

m o u n t  apprmdmate ly  10 percent of the cost of 
D R A  p~chases .  ~ °  

For 1992 S F P P  es t imated  the  costs of DRA- 
related operat ing costs to be $67.000. For 1992 
Navajo  snd  Chevron in their  cost of 
pres~taUcm adjusted S~PP's D R A  expense 
downward by IL~7.000 becau~ Mr. Zaellel did 
not feel tha t  S F P P  had adequate ly  documented 
its D R A  expenses other  than  the  cmt  of D R A  
itself. The  basis  for Mr.  Zaeilel's adjustment  

• appears  to he Exhibi t  883, a document enU- 
t led. " S F P P .  L .P .  Iden t i f i ca t ion  ol 'o ther  
DRAreht ted operat ing co*As' in 1992." This 
document  was suppUed by  S F P P  to C h e v r ~  In 
r e s l ~  to a C b e v r m  d a t a  request.  I f  one adds 
up the numbers cerrespmwUn| to the  checked 
i t ems  in the  column.  " O t h e r  DRA-re la ted  
Cost?" the total is less than $10.000. However, 
S F P P  w i ~  ~ questioned whether the 
d e c u m e m  included all DRA-related car ts  such 
as  nltrnffen sul:qMY and rental  of equipment ,  s°t 

I conclude tha t  Exhibi t  883 is bet ter  evi- 
dence than  Mr.  ~ ' $  a ~ u z i m a t e l y  10 
percent e s t imate  of 1;67,000. ~ A par t ic ipant  
should be able to rely on an answ~ furnished In 

to an inten'olPttory or data request. 

I hold that SFPP's 1992 estimate ~ DRA- 
related expenses must be reduced by ~L~7~(X). 

2. D R A  Work ln f  Capital ror1993 

Chevr~ 's  and NavaJo's wimess Zaegel testi- 
fied that SFPP's witness ]emen had included 
$118,000 ~ D R A  I n v e m m ~  in SI=PP's worklnl[ 
capital ,  sm In  response to Chevron d s t a  request 
5-?.2. S F P P  adv i sed  t h a t  $118.000 of the  
$266.(XX) D R A  inventory of S F P P  on hand at  
yea r  ond was  represented by accounts paya- 
b k .  ~ S F P P  presented copies of documentatton 
supportinll the purdMute$ in 1993, the  receipt 
of D R A  sh ipments  ¢m December  22, 1993. and 
the  p a y m e m  of the  related invoices In Janua ry  
1994. The  $118,000 had  not been es~;~nded by 
the  end of 1993, but  had becm ezpegad~l in the 
subsequent  year.  ~ 

Because S F P P  dkl trot m a k e  actual  p a y m e m  
of $118,000 in 1993, i t  is I ~ d  tha t  the  
$118,000 m u s t  be mududed frmn Si=I=P's 1993 
worki ,s  capital, s°6 

m / d .  at  i ~ .  27-28. 

*u Id. at p. 27. 

~ '  Tr. &,~J. 53~-99. 

Tr. ~73-74. 

ml ,~  

~ Tr. ~ o .  

Tr. 8915. 

mTr.  4830-31. 

~°Ex. 144 at p. 29; Tr. 8919. 

FERC Rqmrts 

sot See Tr. BgIg-Z2, 8951-.T~L 

so~ The total 1992 DR& exl~nse m over 
W~0,000. Tr. 4&31. 

sm F_J. 414 at pp. 22-23. 

~ ld. at l~ Z~ 

~OSlct 

~o6 t 4 q i ~ a n  n - ~ n  Intit~tme PlpeJbte C~tpmny. 
52 FERC ~ 61,170, at pp. 61.64S-46 (19gO). 

¶ 63,014 
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I X .  O T H E R  O P E R A T I N G  E X P E N S E S  

A. L i t i g a t i o n  Ezpmmex 
SFPP s ~ k s  to r ~ v c r  $15~! ~ fur litl- 

p t i o u  expemes and associated cmt~ SFPP 
wants to amorlize thi~ amoum ove~ a Pes~d of 
t h ~  and a t h ~  yem3 ~ Scp;emtm', 
1992 (i.e. a p l x m d ~  ~4_~ minion pro" ye~'). 
The $15.1 minkm inch~es  a $12 ~ re- 
serve p;us ;3.1 mflBon whkh  ~ P P  c l ~ , m  is 
direct expem~ m ~ c t m e d  with Ow ias tm~ c ~  
and mhtted civil  l i t l g a t i ~ ,  s~ 

Navajo. Chevron and RHC at~gue tha t  
should not be imowed ~n~- I i ~  expemes. 
Their ~mmml a~sumem fur ex~usl~ ~ the 
IltisutJon expeuse5 is thut SFI~'s defense o~ its 
rate~, us~u~ • 1994 ~ year ,  Is founded on • 
p u r p ~ e d  ~ t h a t  s m ~ t S m e  cesta exceed 
mmrelmte revem~s  by $3.3 m m i ~ S s  In  other 
words, without the $4.5 mUUon test yexr 
amoun t for l l t i smion  ~ p m s m .  ~FPP ~ u l d  b~ 
unable to shaw umler  i ts  e~n  themy d the case 
that its r ims am Just ami n m m a b ~  ~vm U 
t l ~  remaiad~ ~[ its M~-nmUve ¢a~ we~ ac- 

I f  aJ~, ~t lmUJ~ e:q=emes am aikm~L RHC 
supperts an mamlizaUan period d 20 y~u,s, ~ 
Navajo  S~l~XWts an mmx'ti~mUon pes4ml d not 
k ~  t l ~ n  10 y e s ~ S m  and C h a r m  propmes sm 
amor t i za t ion  period of not  less t han  f ive  
yesrs. Sit 

h* addlUon, NavsJo statex, 

. . .  atW remvery a[ k ind  fern should not be 
included In mW recaJoulated cmt  of servk~. 
Ra the ' .  i t  shoukl be a mrdu811e not subject 
to the indexl~s s~us~mem a~ard~  SP~P's 
re~lm" rate under Ord~" No. 561. This ld-  
lows the Commisslm's Order h, / . a ~ e ~  
where i t  dh~ctmi t ha t  6t~F~Jml cNts  be m- 
moved f ~ m  ~ s  ~ s t  d sm~ri~ "so 
that ~ iml~ed rmex do =m indude 
these cmts." Oace the kSal esment b am~'* 
tL~d, the m r c h m ~  wouM ~ and the 
undedhyb~ ~ t ~ 4 m 4 c e  r a ~  s s  iademd, 
would cmtinue in dfect,  su 
~n its Reply Bdof (st p. 64) ~ suites 

t h ~  i f  ~ny ~ P  UtiSs1~n ~penses are al - 

sm Ex..~9 (Revfsed). ~ l u l ~  !. 

~ RHC Id~l~l Bd~  at i~ ~3. 

sm N ~  Initl l l  ~ d d  I t  p. G 

s" Chev~n lalUal Brkf st p. 77. 

s~ Nm~o IniUsi Brief at p. 83 (feoum4~s msh- 
;ed). qno;in~ ~ P',~./.Ja~ C a m ~ . / _ P ,  71 
FERC ! 61..138, at p. 6J, J17. 

su - . . .  any rmqmlaed I ~  e=pemm shouM 
br n~S~sed ~b ,  as a mrcheme h, be temw~l ~t 
the eed ~ the mv~d..." RI4C I~tl~ ~ at ~. ~L 

1 6 3 , 0 1 4  

lamed, Chevron ~uppocls the 5taft approach of 
an e~t|mate of litigation c~t5 ($2.6 

mllllmO, and further that the $2.6 million 
gumJd be J~.moved from SFPP's rates after the 
mltm't izat |on period. RHC takes • s imilar  
8q~e~ech. Su 

West Line ShJppe53 take the por t ion  tha t  
"'the CommisSure ~ k J  ~ £]ow legs/ ex- 
pmuex to become a profit ceme~ . . . .  E i t h ~  
the rote should he Jowtred after the end cL the 
smortJzs tJm period or the amortization peTJcd 
5houkl be extended to ten years. ''514 

In  any event, most o( the participants oppos- 
in wimle or in part SF'PPs claim of I i t lg~ 

ticm expenses would exclude that portion 
rt~btted to civil  IIUgation 85 not being ~ f f l -  
cJmrlt~y rdated to t}~ costs of the instartt 

The Cammissiou has stated that " . . .  littim- 
tkm esq~mses are usually n~mvcrnt~ in rates 
ms petrt d • pIDellne's ope~ t ing  expmts¢5 . . .  
-sis A pilx~ine is not enti t led to rate case 

expenses i ncu rs !  prior to the test ytsr.  s j6 In 
Hmdtan Water  Co., et ,11. v. Madne Public 
Sm'vice  Co., 62 F E R C  | 6 3 , 0 2 3 ,  a t  pp. 
6.~096-97 (1993), the p~s ld in8  administrative 
law judge disadlov~d from whok~de rates i | t l-  
Sz~km expenses rebated only to retail custom- 
ers. He also stated. 

U U l i t k s  are emlt led to ~cover  legitimate 
n~ulatery expemes incurred in proceedings 
broulght to ndse rste~ See. e.g.. Southwestern 
Pub/k: Service C~: 49 FERC |61,296, at p. 
62,135 (1989). They ax~ certainly e~tltled to 
n~cov~ similar costs expended in defending 
aSffilnst a complaint tx~ms~ by their custom- 
er~ in  which they demoustrate tha t  their  
rates a ~  inadequate, s °  

From this statement ~ i~u'tlcipamts 
tha t  in the instant  case, w h e ~  SFPP cannot 
d e m m m ~ t e  tha t  i ts rates are mtsmudde with- 
out u s h ~  I l t l ~ t i o n  e~p¢5~es, ~ P P  should be 
denied recoveo/o(  all of its I l t l i~t iou experm~s. 
To hoki otlm'wtse, they arSue, only serves to 
es~oura~e a pipeline defending Its rates " . . .  to 
emml|e in a scorched earth defense with knowl- 
edge Umt every d~[~r spent will create an 

S;4 WeSt L/he Shlpl~rt InitlaJ 6rid at p. 4& 

m E~ Pmo Natur~ G~s ~ . ,  61 FERC |61olOTo 
at I~ 6L423 (1992). See ab~ T e m m s ~  Gas P f p e ~ e  
Ca &5 FERC | 6I,IJS, at p. 61,~OI (199J). 

s~ ~ P t p e  LL~e Company. L.P.. ?l FERC 
16L33L at p. 62.317. 

s~ 62 FER¢ 1 63.203. at p. 65.0~. 

Fodetad Enoql~ GuJd4flmm 
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asset tha t  se~'ves to jmttlfy othcrwlse unjust 
rates...Sl8 

Considm'ln8 the arSumonts of par t ic ipants 
and the facts peculiar to this case. I f ind tha t  
SFPP should be enUtled to Its legi t imate and 
reasonable l i t igation costs in this complaint 
case to ensure tha t  the rates i t  r e c o v m  from 
this Commission are just  and reasmmble and 
not driven down by compialmmts to unjust and 
unreasonable l e v e ~  The  questkm the~ becomes 
what are legi t imate l i t igat ion costs in the con- 
text of the instant  rate case. 

S F P P  wil l  be a l lowed expenses  of 
$2,631.81.5, sl9 re|ated to Its F E R C  HtJgation. 
that  SFPP actually Incurred In 1994, SFPW5 
test year, bu t  the d v t l  l i t lsat lon ~ 0  
inchKlin8 sett lement costs, win not be allowed 
in S]~PWs cost of service. This Js e~e~t la l l y  
Staff% p o d t lm ,  s~t 

c iv i l  l i t igat ion expenses are not represen- 
ta t i ve  of fu ture  cests. Fur thermore.  i t  would 
not he app¢opHate to burden SF'PWs sJdppers 
with these civ i l  l i t lgati~n expenses. The pay- 
rmmts related to the Navajo  sett lement p¢o. 
vialed • benefit only to SFPP's unitholders and 
NavaJo. To have such paymonts in the cost of 
service would not only compel other shippers to 
pay for a benefit tha t  went solely to Navajo, 
but  i t  would also compel Navajo to part ial ly 
reimburse S F P P  for the payments  i t  had 
achieved in ~ t t l e m e n t  negotiations. ~n 

To develop it ~ t a t i v e  amotmt of litiga- 
tion expenses for inclusion in the test year c ~ t  
of service, Staff witness McCelland amortized 
SFPP ' s  ac tua l  FERC-re la ted  l i t iga t ion  ex- 
pm~es over five year~ and allocated them 
equally between the East  and West Lines. 
SFPP's choice of an amortization pm-lod of 
three and a third years wa~ based on an esti- 
mate of the period of t ime over which the 
l i t igat ion expenses would be incurred. 523 How- 
ever. unde~ established Commission policy, the 

st; RHC Initial Brief at p. 22. 

sly E~. 877. Add the FERC Totals on palle SFPP 
4-019780 ($I,134..~0) and on ~ SFPP 4-0197~7 
($1.497,27S). 

sm The civil Utigatien Involves suits filed by Nav- 
ajo in • New Mexico state court and by EPR in • 
Texat state cmm'L m well as a suit breul~t by ARCO 
in an Arl:m~m state c~urt. EL 142 at p. 16. The 
Navajo action has bem~ settled; the a~.ement calls 
fee, amm~ oth~ t ~  certain ~ t ~  to be made 
to Navajo by SI~PP. The ~ttk.ment was certified to 
the Cemmts~n on May 21, 1997. 79 FERC 1edits. 
As of Aixil 4, 199S the El Pmo act/on was ix.ndln(. 
E ~  142 at p. 17. 

s~u Stall InlUal Brkd at p. 72. 

~2 See Vb '~nla  EJecO~ ~ t d  Po~e~ Company.  II 
FERC 163,028. at p. 65.188 (1980). a f f d  in relevant 
part. 15 FERC 1 61,052 (1981). 

FERC R m  

amortization period should he based instead on 
the period of t ime over which the rate to be 
established h expected to be in effect, s~ Under 
the current Indexing procedures for oll pipe- 
lines, ~s  the base rates e~aJtbitsbed in this pro- 
c e e d ~  likely will be in effect for many years. 
withoet any need for another n u d ~  rate case or 
concomitant rate case expcm~ A five year 
a m ~ l z a t l ~  period seems rcasmable under 
the ~ m t l ~ m c e ~  but  one could justify an 
amortizat/en per/ed that  15 lena, er. 

I t  is held tha t  ( I )  SFPP will be allowed in its 
cost of service l i t igation expenses of $2,631,815 
to be amortized over five ycar~ begtnninS with 
the effective date of the rates to be established 
in the instant  case; (2) the l i t igat ion expenses 
will be a surcharge not subject to the indesin8 
adjustment,  and (3) the l i t igation o~Ut must be 
removed from SFPW$ cmt of service and rates 
at  the ond of the amortlzaUon period. 

B. R e c o a d i t l o n i a g  C ~ m t  
SFPP seeks to recover costs mscciated with a 

~ t h  System line r e a ~ d t t l ~  pa~l~am, szs 
SFPP's  Pipelines are protected from c e ~ o n  
by both special pipe c e a t i n ~  and by cathodic 
protection, the application of ek, ctric current 
to the pipe. $z7 In  Sta'relmttal testimony, SFPP 
witness Al0boud described SFPP's decision to 
undertake a program to recondition the follow- 
ing selrments of pipe on I ts East and West 
Lines: the 6-inch l ine between Phoenix and 
Tucsm.  the & inch  l ine between Tucson and 

and the &inch line between El Paso 
and Tucum. ~ Mr. Abbeud est imated tha t  
completion of t h i s . ~  will talte approxl- 
rrmtely 15 year~ ~ '  SFPP proposes that  ad* 
jus ted  recondit ioning costs of at  least  $3 
million be Included in i ts 1994 test year cost of 
service; s3° SFPP argues tha t  any cost of service 
which does not reflect this  projected annual 
cost of the reconditimling pfosram would not 
be represe~tative of current  and future pertod~ 

sz3 Ex. 142at p. 19. 

~ Public Se rvke  Co. e[ N e w  Mealea, 17 FERC 
| 61,123, at p. 61.251 (1~1), 

s~ The index sy~em is set forth st 18 C.F.R. 
§ 342.& 

"RecondttlentnS" refers to the applkatlm ~ • 
new or addtUonal protective cmUng to • ~pe~ne. In 
same Instance~ a uectlea of ~Ipe nmy be m c~rl~led 
coat  rblk ofcecrmion t h l t i t  I s ~ w i t h n e w  
pipe. Tlds Ixactlce is mfen~l to as "Rldmcement" in 
the industry and does not fall under the headinf d 
"~-ondttle~ns.'" 

s°  Ex. Sl2 at p. 2. 

sa EL 512 at pp. 2-9. see adso Tr. 8679. 

Ex. 512 at pp. 6-7. 

m Ex. 526 at ~ .  18-19. 

¶ 63,014 
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The comp~Jmmt5 and Staff ~ that SFPP 
,,houkJ not be i:~.l~ttt..,d to ~ amy r~,¢ond~- 
ti~minff co,4,~ in it5 ~ of .~'rv{~. s~t &s 8n 
initial matt~', thry aulru~ that .~i"PP has in- 
curr~d no actual re~ndttlonin~ costs durln~ 
~-hhcr the hase period or the t ~ t  period. T h t ~  
,'~qtend that  the ~djustedl rL.¢ml~tlonln8 costs 
propmed by ~-PP thes~o~e do not meet 
Commlssinn's "known st.d memundble" sUm- 
darcl and are tao speculatJv~ to ~ t  8m 
appropriate  adjustment to the t e ~  year.  In a 
~ ) a r n t e  line o4[ ~ many c o m i d ~ l s  
claim that Sa~'PP has not demmsuated that • 
r~,_-ondhionin~ ixae ram of the  scrape stud dura-  
t ton p r o ~ m ~  is •ecessal"y. 

I fir,it tu rn  to the question od[ whethm" SFPI~ 
Incumxl any  =ctu~l r e c m ~ U o n k ~  c ~ t s  dur in~ 
the hase year  or tzst  pc~kxL Then., is ao  suS~es- 
t l ~  in the record tha~ S]~P'P incurred amy 
recondftimdnlr costs dur in~ 1993. S ~  witness 
Jesse~ Inltlany testified that SFPP had In- 
curred recnodi~ expemes o~ $320,000 In 
1994. ~ D u d n g  ~ i n a t i o n .  however.  
Mr. J e ~ e ~  omf l rmed  Umt the  $320 ,000  in 
questlm should ha~e bern1 tn~ted as • aq~i ta l  
Item and not as am esqpeme under the Uniform 
Sy,~em o( ,~counts because these cos~ were 
associated with the ~ ) lao~mmt  snd not the 
r e c o n d i t ~  o( pipe. m I t  b t h ~ o r e  dear 
t lmt S F P P  lacurn~l  no cmts  In a m o d a t k m  with  
~ ~  its lines durins the 1994 test  
pes"iod. Since Sa=PP's propmed 1994 recondi- 
uom~ng cmts o~ la20~Oo ~s properly de~Wnm~d 
as a r ep / scemcm a l ~ m s e  to be t r ea t ed  s s  a 
Capital  Item. I hold t ~  ~ Is enUtled to 
~ s c e  the  $320~000 in tts  rate b m ~  

For a resulated ofl plpe~l~e to ~ s n  
e x p e n ~  in Its c ~ t  ~[ s e c v k ~  t h a t  mq;xmse must  
be Imown nod m e m u r a l ~  s t  the  emi ~r the  trot  
period. Th i s  ~ cnn be found In the  Cmn- 

Cited as "lK) FERC ~ . . . .  " ~ , ~  i~I~-97 

mis'Am'~ o~l p ipe l ine  cost-of-serv|~e f i l ing 
r~,qulrcm~nt s; 

^ t e ~  per~ud mu~t co~h t  of • ba~e per l ,d  
acljus~l for c h a r ~ ' 5  in revenues and costs 
which awe known and m'~ measurable with 
remm~d)le a~'curacy at the time o( fllinl| and 
which wilt become ef fec t ive  wi th in  nine 
months after the last mc~th of avai lable  ac- 

• tuaJ experience utilized in the fllln~. 

18 C.F.R. §346.2(•Xii) {199~). ~ thounh this 
rqrul~tlon wss p~omullrated I~ter the initiation 
of the present clue,  i t  codifies • l o n s - s t ~ l m r  
p r indp le  o( pipeline ratemaddn¢. ~ 

The  known and m e ~ d ~ d ~ e  s tandard  allows 
for adjustment  of ac tua l  base period costs to 
reflect quant i f iable  d-4ms~s In costs durlnlr the 
t ~ t  p~dod, As no~ed above, there were no 
i~-'tuai reo~l~dltlonlnlr costs incurred durin8 et- 

the base period or test  period In the 
• m t  case. Under  the known and  m~ma 'ab)e  
s tandard,  the Commission will. in some circum- 
stances, anow ra tes  to reflect  futun~ costs 
outsk~e the test  pericd.S~ Th i s  is p.,nem]iy the 
cme  ~ y  w h m  ~ cosL~ are  fixed and cm~dn  
to occur in the near  future.  ~ ~ f lexU~lty is 
~ t  with the ~ to updatin~ base 
and test  period d a t a  a d o p ~  In the present 

SFI~P'$ proposed r e c o ~ l l t i ~ I n g  costs, how- 
ever,  are  f a r  too lndeflnRe to fall within even 
this broad applicat ion of the known and 
surable standard. T h e ~  is e~denee, for exam- 
pie. tha t  S i ~  had not commit ted  tO n Ionip 
t m ~  I~conditiocdn~ proEnlm by a5 l a t e  as 
em'ty 1995. When raked to explain why SFPP's 
Form IO-K foe 1994 contained no refcnmce to 
recom~tkmin~ c ~ t s ,  SFPP PresSckmt Toofe 
s ta ted .  "At  the t ime  this  document was pre- 
pe~d (in ~ 19951. we had not yet  commit- 
ted t o t h m  [p rq~ 'am] . "~  The f u ,  ~ o ~  the 
IXOn~u~ was a t  t ha t  time. and cmtinues to be, 

s~ The West Un8 ShlpB~s oblect *- mcov~y Qf 
"'esUmmtex ol"/ucum Ilmbla~" in the ,- ,~ ar m ~ o e .  
but ix~nme thst futm~ mcmtdiflmin8 sad envbmn- 
n~nud c~m dmdd be n~ovend d~munh s mm~mrm 
m e c h a ~  m~lect . -  d d p ~ r  mdl t  md  c h ~ l m ~ .  

simiinr to medmdmm rea l  In cmmm~lm with 
nmtund mm pipL'll=e PCB dmnmm. S ~  Wwt Ume 
Sbimmm lnldml Betld a p. ';n As am odm- pm, ty  
addrmms flds WW~mI. md  the W ~  LJ~  S h l p ~  
do not demn~e Um pmp~ed mrclmqW mechmdsm ~- 
adequa~ de~n, ! ngam~ ~h~ Wqmm~ 

su EL 5 3 6 - ,  pp. 18-]9. 

s~ "Fro 11016.18..~.~ ,,k,. E~. ~/9 .* pp. 5.6. The 
cUsUnct~ betw~a m ~ r a n e , t  m l  recmditlad~ Is 
an Impertant oee. Under the Uniform S~n~t~n of ,~-- 
cuunts for O~ ~ i ~  whl~ & IJ~t d pNj3e~l~ I- 
ra)raced, the c~t d the old tmJt is n~t~red and th~ 
~ t h e  new unit b cq)lCnJlz~L See iS C.FJL Part 

¶ 63,014 

3,~. Imuucfloes fQr Carrier Proper~ Accounts 3-5. 
3-6. and J-14. 

s~ Se~ e4r, Kuparuk Tram~ Co, 45 FERC 
163.006. at p. 65.080 ( l~Xlndef lnRe expenses 
s i red not be ad~me~d In cmt d serviceXdtaflons 
,,,-died); a ~ d  Jn n,k'yant part. 55 FERC |61.122 
(1991). 

sm d '~or  8~d cause shown, the Cammbskm ,uw 
snow rmNIb ie  ~ frm~ the p~,~rtbed test 
pede~" t s  c.P.a. S ~ 4 6 ~ a x ~  

~ s ~  ~ Pat#~db E . w ~  P;~e LJAe Co. 74 
FERC |61.109. at p. 61.365 (1996) (penmittin8 re- 
c o ~ y  d a PROP expense Incurrtd outside the tes~ 
pes~d wbere the ~ t  wss known and mexsurab~ 
and the mqxme wm certain to cccor one month after 
the ckee d the te~ pe~d) .  

S~Tr. 8IS& 

Federal Emwlff Guidelines 
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subject to c tmn~ ,  s'~ I t  Is extremely unlikely 
tha t  the c ~ t s  of a program could be known and 
m "casta'abie a t  a time when the details of that  
program were subk, ct to change and when the 
regulated ent i ty  had not even committed to the 
p¢osram. 

SI=PP's justifications for the projected dollar 
costs of the recondltlenlng prolp'am are also 
insufficient to make those costs "known and 
measurable." Mr. Abhoud bases his projections 
on the re¢olxlitioning of Im averai~ of 30 miles 
of pipe per year. at  an averaSe expense of 
~ m t e l y  $92,500 pe~ mlle. ores a fifteen 
yem" period. ~dm These f l l lm'~ are offered with 
l i t t le  ~upporting documentation and appmff to 
be p¢imarlly a "guess-tlmateJ" SFPP has en- 
tered Into no Ionu-term co/Itracts for the re¢on- 
dltlot~lng work. SFPP tn fact acknowledges 
tha t  the c ~ t s  for this work might  vary consid- 
erably from year to year. ~°  SFPP's  projected 
reco¢~litlo~lng costs also are based on the as- 
sumption that all affected miles of pipe would 
he reconditioned and not replaced. None~te- 
less, SFPP has requested and states that It will 
continue to request that  c o n ~ o ~  submit  
blds for both R o ~ t i n g  and replacement. ~ t  In- 
deed, nearly half the pipe mileage slated for 
recoatinl[ (L~ reconditioning) In 1995 ulti* 
mately had to be replaced, u :  Since replace- 
merit costs are capitalized and not recovered as 
a recondtUen/ng expeme through the cost of 
am-vice, this  evidence suilSests an even greater 
uncertainty as to SFPP*s projected recondition- 
Ing costs. In sum, SFPWs proposed reconditictv 
ing c a t s  are far too questionable to satisfy the 
Commis~en's  known and measurable standard. 

A related ratemakinli  prlndple pro/dbits the 
inclusion of expemes eddch are too speculative 
or conjecttwal In the cmt  of u~'vice. 

In dete~'minlng future costs of maintenance 
and operatinns as a basis for u t i l i ty  rates. 
claimed costs must be bottomed on actual 
cor~  adjusted, where necessary, to reflect 
known changes. Only in this way can future 
ce~ts, v i ta l  to the e s t a b ~ t  of Just and 
reasonable rates, be removed from the realm 
of qx~ul~on and cenkcture. 

Tra~contimmtalG~sPlpeLlm~Corp., 11 FPC 
94, 106 (1952). This principle addresses the 
concern tha t  speculative costs might not mate- 
rlaline. ~ the resulated ent i ty  to e~oy  a 
windfall at the eXlx.me of Its ratepayers. ~ 

Many of the facts which demonstrate that  
SFPP's  proposed reconditionin~ costs are not 
known and measurable aho go to the specula- 
t ive  nature of tho~ costs. SFPP's proj~ted 

• costs are ba'~-d on cer ta in  assumptions. 
Changes in contracting conditions and the pop 
sibil l ty that  pipe currently slated for recoatl l~ 
might instead need to be replaced cmdd render 
these assumptions invalid, hlshllghting the 
level of conjecture in those amumptioo~. More- 
over, the fact that  SFPP has made no long 
term binding commitment to the recooditlon- 
Ing program only adds to the speculative na- 
ture of these costs. SFPP's Board of Directors 
has never formally committed funds for the full 
fifteen year scope of the proposed program, 
pfeferrlnff to approve funding of the PfOlP~m 
year by yeatr.S44 SFPP is under no legal, regula - 
tow or contractual oblli[ation to complete its 
proposed recondJtioninff program. SFPP's 
stated intent  to complete the ~ at i ts 
proposed expam/ve scope is simply an insuffi- 
dent gmu'antee. Conditiom~ on the East and 
Weft  Lines could easily d m n l ~  such that  SFPP 
decides to a l~m~m the re¢ondltionlnff prolffam 
eve~ as its ratepaym~ c~3tlnue to re imhmle  
SFPP for the projected costs of the ~ .  
This concm'n is only heightened by the poten- 
tial for the rates which are established in the 
current proceeding to remain in effect for some 
t ime under the Commimkm's new oil pipeline 
rate methodologies and procedures as set forth 
in 18 C.F.R. Part  342. 

In l lght of all the evidence. I condude that  
SFPP's  1994 adjusted reconditioning costs are 
too uncertain to satisfy the known and meimur- 
able standard and are too speculative to In- 
clude in the cost of service. I need not reach the 
question of whether the recocKlltionln8 pro- 
gram is necessary or pcudent. Having already 
determined that SFPP incurred no actual re- 
conditioning expenses during either the base 
period or the test period, I hold tha t  SFPP is 
not entitled to inelude any reconditioning costs 
In its cost of service. 

C. E n v i r o n m e n t a l  Expenses  

Thece are two Issues with respect to mv t ro~  
rmmtal expeme~ the first cencenm the kve l  of 
e n v i ~ t a l  costs to be included in SFPP% 
cost of service: the second addresses the possi- 
bi l i ty that SFPP might be relmbmled for a 

. I  

S]SMr. Abtxmd testified that "ltlhe plan hal 
Ix.e~ and wiU b¢ mdsed and updmed L, muaib" . . . .  '" 
E¢ 512 at p. 6. 

s~  Ez .  512  a t  p. 7. 

so Mr. ~ stated that recm~litloalnf ¢mts 
woukl depemJ on "how bray and how hunlp~ ¢mtrac- 
tees are at the Ume." T¢. 8826-27. 

FERC Rep(wts 

s~l T r .  8926.  

set T r .  8 8 0 ~  

set ~e ,  e.E., El  Paso Natural Gas, 46 FPC 454 
(1971) .  

su  Tr .  8795-97.  

¶ 63,014 
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port ion of  those costs throui ;h  Insurance 
woceed  
The partlclpants in this csse offer two aP- 

proaches for detormlnln~ the envlrenrmmtal ~- 
pense component o~r ~P's cost of ~rvlce, The 
approach adopted by SFPP is ~ m~ r~es'ves 
which It has estab/Ished to cover the costs of 
known e ~ t a l  contaminaU~ sites. In  
1992. SFPP established a reserve of $10 mUlion 
(the "1992 Reserve'") for cu ' ta ln  envirmmen- 
tal  assessment and remedlatlon costs associ- 
ated with three specific sites, including • d t e  in 
Coltou. Cal/forn/a c~ SFPP's South System. -'4,s 
SFPP allocates apprmdmately $?O0,{X)O of this 
amount to the South System and ix'oposes am- 
c~izin~ this $700,000 over f ive ~ bqrin- 
nlnff in Octol~r 1992, the t ime frame durin8 
which most of these funds are intended to be 
used. s46 In  199;3, SFPP emth/ished a Jecond 
environmental  reserve of SIS . IS  million (the 
"'1993 Reserve") to cover corJ~ assocfated with 
more than 40 ~ldit innal sites. ~ SFPP 
poses a] l~at ing $2.6 m l l l l m  of the 1993 Re- 
serve to the South S~stem and amortlz/ng that 
amount ovor • five yesr  period s tar t in8 in 
October 1993. s~ An ~ d J U m a l  $ 9 ~ , 0 0 0  was 
added to the 199~ Reserve in 1994. 11418.000 of 
which SFPP all~atos to the South System to be 
amorUzed ove~ four Fem~ coos/stent with the 
r e m a l n i n l  period for amortiz~ng the 1993 
fundsu s~ Under the SFPP a p p r o u ~  the 8n- 
nual amortized amount  for the t994 test period 
would the~fore  be $764~00. ss° 

Staff opposes SFPP's reserve ao~-ual at)- 
to calculatlnS the envirc.~n~ental ex- 

pense o~npm~nt of the cost o/ servi~e. Stall 
contends tha t  SFPP's env i rmmmta l  reserves 
are based en projectlo~s which are not suffl- 
c~ently rellab~e to sm've as the bas/s for a cost of 
service item. Instead. Staff ~ tha t  the 
most defensible to~  year amount for enviroo- 
mental expemes k the ~motmt •otual/y ex- 
vended by SFPP in the 1994 test year. Staff 
w i t n e ~  McCelland test if ied tha t  S~PP  in- 
curred ac tua l  e n v i r o n m e n t a l  expenses of 
$SS3.942 in 1994. ssl 

It i5 i~trtJcul•~y digit to det4~sv~tJn~ the 
level of envirmu~emal enl~aS~ wh/ch a pipe- 
line wil l  incur. Such expenses arise when an oil 
pipeline must address the ~ t a l  im- 
pact of leaks or spills of p e ~  products. 

s~s Ev. 1,14 ~t p. 18. 

s ~  Ex. 238 at p. 56. 

S ~ E s .  144 at p. 19. 

s ~  Ex. ,?.38 at p. ~6. 

s~v Ex~ 526 at pp. 17-18. 

sm Th~ k the tmn o~ the ~ Somh S~stem 
allocation of the 1992 Reserve ($700,000/5 
l i40,(XX))  plus the sm~tized Sooth S~Mem a~x~ti~n 

¶ 63,014 

WTten leaks or spills of this kind may occur 
cannot be predk'ted, and the maanitude of 
needed remediaticn efforts may be difficult to 4 
ms~s. Due to these factot~, Ic~8-term pro~.c'- 
Uor~ of envlrounNmtal expenses tend to be un- 
certain. None of the proposed approaches wil l 
ao:ount  for all potential v l r labUIty  in future 
env/roumentai  r tmedl• t lon  costs. The quesUen 
in this case Is which proposal will serve as the 
best proxy for the most likely future environ- 
mental expenmsL ~. 

SFPP ars~es that its reserve accruals should 
not be chsracterlzed as "mere pro]e~lons" be- 
cause the r t s e ~ e s  and amortization periods are 
based on • r i o t o u s ,  s i tespecinc,  analysis of 
the tasks and costs which will be invc/ved in 
undertaking necesexry remedlatlon work • t  
known envirmtme~tal s/teL ~ I cannot mgree. 
SFPP has a t tempted to account for the poohs- 
ble casts of known remediatlen projects, but  
tha t  accounting is based on certain assump- 
tlous which fall in the realm ~ informed specu- 
lation. ~ Js also ccs~derable uncm'ta~ty 
as to the period over which those ix'ojects wil l  
be completed. SFPP does not claim tha t  It 
intends to complete those projects within the 
p lanned mnor t iza t ion  Ixn'iod. Mr. Abboud 
mer~y  s tated tha t  "most"  or " the  bulk o f '  the 
remedlation costs would be inourrtd within the 
projected five year periods for each reserve, sss 
The env i rmmmud ccms to be coveted by the | 
reserves could in fact he incurred over • s/x 

q 

year period, a seven year period, or even 
IonUor. 

As discussed supra In the sectien c~ Recondi- 
tloc~n~ Cost~ the C o m m ~  has a po lky  
ae~inst the Jnciusinn of ezpenses which are too 
soeculaUve or c m t i n ~ n t  in the cost of service. 
The relerve sccru~ ~ is besed on Io~- 
t e ~ l  moumpUons as to SFPP*s environmental 
corn whkh  raise concerns under this policy. 
Whore. as In the pcesent case, there ls a cholce 
between using promoted imp-term future costs 
divided over • p o t e n t i ~ y  variable number of 
years and uslng actual test year cost~ 
latter is Im~re~d:le. 

I therefore hold that the 1994 actual end. 
mamental costs of $5S3,942 shall be included 
as the mvirmunental expense compommt of 
SFPP's cost of service. 

o~ the IS~3 Reser~ ($2,6(X)~IX)/5 or SS20.(X~O) ~4m 
the amomzed South System allocaUm of the 1994 
a~lft/ons to the 1993 Reserve ($418.00014 or 
11o4,soo~ 

• 51 EL 2..qaat 13. II. 

~a See SF1PP Initial Brief at PP. 131-33. 

~1Ex. 144 at pp. 18-19. 

FedwM Eam'lD' 
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[ next tu rn  to the quest ion of insurance pro- 
ceeds. A number  of par t ies and par t i c ipan ts  
c la im that  there is a r isk of over recovery  i f  
SFPP is pe rm i t ted  to recover env i ronmenta l  
cxpense~ in its cost of ~erVice and to la ter  
collect insurance proceeds related to those 
~ame environmental  expen,,;.es. Chevron. Staff. 
and the West Line Shippers contend that  SFPP  
-.hould be required to e~tablish procedures or a 
mc~hanism by which such future insurance 
prcx:eeds will be credited to its ratepayers .  
Raising the same concerns. Navajo proposes 
c red i t ing  l i ke l y  f u tu re  insurance proceeds 
against SFPP's test yea r  env i ronmenta l  ex- 
penses "based on i ts past experience as to those 
c la ims rema in ing  outstanding.  ''554 

Several par t ies c i te  the Commisslon 's holding 
in Tennessee Gas Pipel ine Co., 70 F E R C  
1~ 61,076 (199S), to support  these arguments.  In  
that  case the Commiss ion d i rected Tennessee 
Gas to "propose a mechanism for c red i t ing  i ts  
customers the insurance proceeds for  the [PCB 
remed ia t i on ]  e n v i r o n m e n t a l  costs recovered 
through i ts  rates. ' 's~ The  c i rcumstances In- 
vo lved in tha t  decision, however,  are s igni f i -  
can t l y  d i f ferent  f rom the facts of the present 
case. In  Tennessee Gas the p ipe l ine had al- 
ready received PCB-re la ted insurance proceeds 
f rom set t lements w i t h  SOme of i ts insurance 
carr iers,  su' The  p ipe l ine company  also had ac- 
knowledged a reasonable l ikel ihood that  addi- 
t i o n a l  i n s u r a n c e  r e c o v e r i e s  w o u l d  be 
forthcoming. 5s2 Determining  that  the pipeline 
may have failed to offset its environmental  
expenses with those known and probable insur- 
ance recoveries, the Commission held that  Ten- 
nessee  G a s  mus t  a c c o u n t  for i n s u r a n c e  
proceeds a l ready received and develop a mech- 
anism for credi t ing its customers for the antici- 
pa ted  future recoveries, s-~ 

The  record shows that  SFPP  had not re- 
ceived any insurance proceeds related to the 
~ m t h  System environmental  costs included in 
its 1994 actual  environmental  expenses.ss9 Nor 
is there any  evidence in the record which dem- 
onstrates  tha t  S F P P  expects to receive insur- 
ance proceeds of this kind in the foreseeable 
future. Those advocat ing a recovery mecha- 
nism point to two facts  as evidence of likely 
future  recoveries: SFPP ' s  notification to its in- 
surers about potential  claims related to its 
South Sys tem e n v i r o n m e n t a l  expenses and 

SFPP's  1996 filing of two separa te  actions in 
California to r e c o v e r  cer ta in  environmenta l  
remtxtiation costs. -~° Thc-,e facts alone do not 
give SFPP  rea,~on to expect arty forthcoming 
payments  from its insurers. Even where claims 
have been filed, the pro<'edures are  far too 
pre l im ina ry  to make  predic t ions a~ to the i r  
outcome, s~I Projecting" recoverios based on the 
mere filing of claims and notification of insur- 
ers is. at  best. an exercise in speculation. As 
such. the possibility that  SFPP  will rc~over 
such insurance proceeds is simply too remote to 
mandate  a recovery mechanism of the type 
described in T e n n e ~ e  ( ; a s .  

There is a more fundamental  rea~m for re- 
jecting an insurance proceecl recovery mecha- 
nism in the present case. As noted above. 
environmental  expe.nse,~ are likely to vary  con- 
siderably over time. Actual environmental  ex- 
penses in 1994 are being used as the best 
avai lable indicator  of long-term environmental  
costs in this case. Permi t t ing  SFPP 's  customers 
to recover future insurance proceeds would es- 
sential ly allow a reduction in the environmen- 
tal expense component of SFPP 's  cost of serVice 
in the post-test year  period. No mechanism has 
been proposed, however, which would allow 
SFPP  to increase the environmental  expense 
component of its cost of serVice in the event 
that  future environmental  costs exceed the test 
period amount,  s62 It would be inequitable to 
craft  a mechanism which comlx'nsates for post- 
test year  reductions in SFPP ' s  environmental  
costs but not for post-tc'*;t year  increases. 

I therefore hold that  SFPP  need not establish 
a mechanism which credits  its ra tepayers  for 
future insurance proceeds related to its envi- 
ronmental  expenses. 

D. P o s t - R e t i r e m e n t  B e n e f i t s  

SFPP's  cost of service includes an amount for 
post-retirement benefits other than pensions 
("PBOPs") .  Under  SFPP ' s  accrual  methodol- 
ogy the amount includes future benefits earned 
by act ive  employee,, in the current  period. 

Chevron and  Nava jo  contend that  only 
SFPP 's  c a s h  payments  dur ing  the period at 
issue (i.e. amounts  that  were ac tual ly  paid with 
respect to ret ired plan par t ic ipants  for benefits 
earned in prior periods) should be included in 
SFPP 's  cost of service. 

Navajo Initial Brief at p. 89. 

~s 70 FERC V 61,076, at p. 61.199. 
s-~/d. 

Id. 
s~ Id. 

~o ~ e  Tr. 0674-75. 

~o See Ex. 260; Ex. 777; and Ex. 778. 

FERC Report= 

~ l  The California claims are primarily related to 
remediation costs at a Nevada terminal facility which 
is not a part ot SFPP's South System. Tr. 8677. 

s~2 The West Line .%hippcr,s do mention the use of 
a "surcharge. subject to audit and challenge by the 
shJppei~s", but provide no details as to how such a 
mechanism might work. West Line Shippers 

Init ial  Brief at p. 50. 

¶ 63,014 
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"rhe IPBOP expeme~ imue K ~ e  In this pro- 
ceeding became  o( a chenge in accountin~ m m -  
dards  which became effective in 1992. T h s t  
chanse,  known m Sta tement  o( Ftnsncis l  Ac- 
cmmtin~ Standards  No. 106 ("SFAS 106"), z~- 
quires companies  such Im S/: 'PP to rectwd l 
periodic m:crual  for c e r t ~ n  pmt~ '~ t l rmmmt 
tx'fleflts tha t  I ~  ~ by  plan I~gUcl i~n ts  
In the  c u r r e m  period Ixtt nuty not be p ~ d  until  
some y e s ~  tster.  ' ~  Accruins  f o r / ' B O P  ¢ ~ e n s e  
is numds tory  for S ~ P P  under  SFA~ 106. s6~ 

F~FAS 106 had  two nmJor tmplk~tiomi for 
purposes of the  15sue iwesented he r~  FIg3t, i t  
required coml~nies  such ss  S F P P  to adopt the  
accrual method ~ 8 c c ~ n t i n e  for PBOP ex- 
peme, where p,zviously thts ex0eme Senerally 
wss accounted for m • p m y ~ s ~ m - l m  
Second. It  resulted In S F P P  recordln~ a ci~rlpe 
alminst earning, regerred to as  the  " tnms i t lm  
oblllpttlcn." to account for the wescmt value of 
all future  ol~11~tlm~ of the  comp~ay elwned by 
plsn pm~lcipants as M thst clste. 

SFI~P excluded f rom Its  o p e m t i ~  e ~ e ~ e s  
the m n ~ t h m t i o n  o :m M the t m m J t l m  
t i ~ . ~  T h u s  t h e ~  is no imue ~Sm~llnS the  
t r m ~ i t i m  o b l a t i o n  ~ of SFPP ' s  ~ P  
~ .  H ~ ,  ~ P  ~ ~ recowr In 
mtsmaklnlr the acc~'Uon o( the discounted p~ -  
smut value c( the u'ansit im o/:Jllglttion by 
¢ludlnlg the in terest  component,  whi le  
exclmJh~ n ~ v e r y  e~ the mmsttton ol~lgat~n 
ItseU. ~ 

Because the sccrmd bm~ for recqmiztnlr ex- 
p e m e s  for r a t emak in8  ~ c s n  W o v k k  

paya- tuads years In advance a( the l~r~nds 
~ ~ f ~  ~ I I  ~ ~ C  ~ 

f i ts  tO e ~ p i o y e ~  mtd to ~ that lX~t- 
retirement benefits are sccounted for ixolx~y 
in am~fls~Ing rates. ~ "  

To recover accrmd bm/s  P B O P  cmts ,  the 
c o m p m w  muse c~nOly wi th  the  r e q ~ t s  
set f o r m  under  the  ~ ' s  ~ State- 

mcnL The  F E R C ' s  Po//cy ,5~temen¢ reads in 
per t inent  par t  as  loUo~g 

I t  shall be the  p o i k y  M the Commission to 
r e c q ~ i z ~  as  a component o / ju f l sd i c t i cmd  
o D s ¢ ~  ~ ~ n a t ~  gss pipeline corn- 

and public u ~  under its jurisdic- 
tion, and d/p4~etb~s staau/d ~ ekct w 
c~mO/y ~ th~ ~t~t. ~Im~mz~ for 
ix'ummtly i n c u r ~  costs ,d' P I~Ps  d com. 
pimy employees when determined an im i~.- 

basis ... that are czm~st~t with the 
accc~mtlnig iwincipk~ set forth In ~ A S  106 
prov~led tha t  the  fo/Iovdt~ ctmdit lm~ 
met :  ( D  The  c o m t ~ n y  must  agree  to m a k e  
c m h  depmi t s  to an  ~ external t rus t  
fund . . .  eqmd . . .  to the  m m u ~  t ~ t  pe~od 

for 1 ~ 0 1 ~ . . .  [~ndi ( 2 )  [ t ]h~  corn- 
p r o w  m u g  . . .  m m d m i ~  the  u se  of  i n c o m e  
t sx  deduct ions  for  c~t r ibu t iues  to l the 
t rus t ]  fund . . . .  s u  

AccordS8  to the  P o f ~  S ~ m n e n ~  the Com- 
ndsslolt ~ ~ ix~t-fetJregnent I~m~ts 
as • c~mpm~mt o/ Jurl~g~tiomd c~ t4~med  
rat~ for oll pipelines that elect to mmp~, with 
the Pa/k~ Statm~e~t aml that account for the 
benefits In a manner combtem wlth the gan- 
ds rds  in SFAS 106. To obtain r e c ~ a / t / ~ t ,  Che 
~- isdlc t iceml en t i t y  " m u s t  a S t ~ "  to m a k e  
cash deOodts  to a a  i n e v a c a ~  e x t m u d  m ~  
fumt,  whine t r u ~ e e  mm~ be i n d e p e m ~ t  c4 the  
comlxmy, snd the jm'tsdktimm] ent i ty must 
mmdmize  the  u N  a[ tnc~me tax deduet iom f ~  
c m ~  to the  t rus t  fund.  ~ 

S F P P  h m  e~c ted  not to rumply  wi th  the  
F E R C ' s  P o / k ~  S ~ m ~ m c  m SFPP has mx es- 
tabUshed Jm lryevo~tbie t rust  fund for the  ben- 
ef i t  o( | t s  emDk~m~,  and there t~ no amm'snce  
tha t  the  a m ~ m t s  S F P P  woukl cdlec t  f t~m i ts  
m ~  for P B O P  cmts .  recmxled on an  llc~ 
cruel  bmls ,  u l t imate ly  will be pldd to its 
empk e  

A p p h d ~  the ~ d  m e ~ o d ,  ~ P  boeked 
8n mmtml e g i ~ a ~  fro- PBOtas in Im m n m m t  og 
~. .231 ~ ht 1992. $ 1 ~ 5  mfmo~ ffl 199J 
and  $1.~ ~ in 1994. sTt Haven8 
iueremed i ts  c e ~  ~ ~ by  t .ha~ amounts  

s~ Tr. 489L 

~ Tr. 4 8 ~  The t~ancls l  Accmmtins Stmdards 
Beard C'FA.~") mued ~ 'AS l ~  In Demm6er l~O. 

after Dec~nbw l& 1993, ~ rufl~t In c u m ~  
eapeme an aemsa/ far  Imst-mdttmmt Im2e~m uther 
than i ~ i o a s  dumw the wu,tUaS mns d e m , ~ d  
emple~,~. SFAS 106 esseatlal~ finds that PBOP 
plans are "deferred cumpensatloa ~ t s  
whereby a ,  ~ m ~  ~ to esd,anSe tu t~e  

periods f ~  flmmcts/ s c c ~ n t l ~  and tWorm~ ~r-  
v',ct~'" Pint- Emplcym¢~¢ 8e~fl ts  Other T h u  Pro- 

Docket N ~  PLgJ-I-C00, S t s~mmt  m 

¶ 63,014 

C P ~ ,  . ~ z ~ m ~  61FERC | 61~O. m ~ 6X199 
(tgN~, m b ~  d m ~ ,  6S FERC | 6 ~  ( tg~ '~  

su  S ~  EL $24 at p~. 5.4k "IV. 100'30-31. 

sss "IN.o 49Ofs.~. 

mVPa~y St~emem~ 61 FEIRC |61,330, at p. 
6 2 , 2 ~  

i ~  ~ 61 FERC |61,330, at p. 
6Z200 ( e n ~ a m  added~ 

sw/d~ 

~ ' l ' n  4705. 

s~ S~e Ex. ?19. 

F~lm, J Eimqff  Gu ide l ln l  

3 
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in each of those years. SFPP then amended its 
plan in 1994, reducing plan benefits. The result 
was tha t  SFPP rececded a gain in the amount 
of $3.1 million on its 1994 financial state- 
merits. ~v'2 Moreover, by that  plan amendment,  
SFPP also was able to reduce plan expcme to 
only $770,000 in 1995. s~3 

Alttmugh SFPP increased its cost of service 
in 1992. 1993 and 1994 by plan eXlX.nsc5 en an 
accrual basis. It made no correcting or credit- 
ing entry to the benefit of the ratepayet3 when 
it  modified the plan in 1994 and thereby cap- 
tured a$3.1 million gain. 

I t  was this kind of a si tuation which con- 
cerned the Commimion wl~m it  required tha t  
im I r r t~o~lbk ~ be e s t a b ~  if ratepay- 
ers are to be charged In their  rates with  the 
funding of PBOP m o u n t s  on an accrual, 
rather than a lmy-m-you-g~ ha~s. As stated by 
the Commimie~ 

FASB statements pe~ni t  in Ce~t in  instances 
gains realized en sett lements and curtail- 
merits of post-retirement plans to be taken to 
income. Recornltion of income by the r~gu- 
lated company without a cencur~-nt reduc- 
tion hl rates would not be fair to ratepayers, 
particularly If any shortfalls in fund assets 
are to be made up throul~  increased future 
rates. That  would be the effect of adopting 
the accmmting principles of SFAS 106 for 
r a t emak in l  purpmex A mandatory require- 
merit to establish an Irrevocable t rust  will 
prevent  the company from realizing i ~  
not Intended to be earned when the rates 
were o r i g i n a l l y  e s t a b l i s h e d  by  t he  
Commission. 574 

SFPP has ctmse~ not to ~ an irrevoca- 
ble tnr.tt for the benefit of i ts employees, and i t  
has within two yem~ of implementat ion of 
SFAS 106 in 1992 already amended the plan 
once amJ ~ be~flts, re¢o~n~ng a pln 
for its investors and red~ PBOP expenses. 
SFPP has provided no assurance tha t  It will 
not again amend the plan in the future to 
reduce bene/]t~ On th/s besls, SFPP should not 
be allowed to reflect i ts accrual bash  PBOP 
amounts in cost of f, ervice but  rather s~muld 
reflect the PBOP amounts i t  actually paid. 

AS SFPP  pointed onh the Commission has 
not sppl ied i t s  pelicy m m r d l ~  the irrevocable 
t rust  requirement generally to oil pipelines as 

It has to gas and electric utilities, szs Rather, 
the Commissicm has stated that  it will apply its 
policy to oil pipelines on a case-by-case beds. 
Here. the facts demenstrate the propriety of 
applying the irrevocable trust  requirement to 
SFPP. I t  was actions such as the~e take~ by 
SFPP which led the Commission to impose the 
irrevocable trust  requirement as a cmufltion to 
accrual accounting for PBOPs. 

In these circumstances, for rate p u ~  no 
accrual of PBOPs will be allowed, nor will 
SFPP be permitted to recover in its cost of 
service the discounted present value of the 
transition obligation by Including the interest 
c o m e t  in its cost of service. 

I t  is held that  SFPP will be allowed in its 
cost of service only those amounts that  were 
actually paid in 1994 with respect to retired 
plan participants for benefits earned in prior 
pe~ed~ 

E .  Right -o f -Way Expense  

NavaJo and Chevron dispute SFPP's  fight-of- 
way expense. To the extent tha t  events are 
conside~d for test year pttrposcs that  occurred 
beyond the e~d of the 1993 base year, SFPP 
co, tends that an adjustnumt must be made 
because SIFPP anticipates increased r i l lht-~- 
way cmts beginning January 1. 1994. s~s 

SFPP incurs annual South System expenses 
associated with rtshts-of-way held by Southern 
Pac i f i c  T r a n s p o r t a t i o n  C o m p a n y  ( " S P T  
Co."). ~ This expense is incurred by SFPP 
because of an aSreement entered into between 
SFPP and SPT Co. in 1983, a t  the t ime the 
pipeline and the railroad ceased their  affllin- 
tlen. ~ Unde~ the agreement, the base rental 
price i5 subject to renegotiatio*l every ten 
yem~ ~ 

At the expiratien of the initial  ten-year p¢~ 
t'led at the end of 1993. SFPP and SPT Co. 
were unable to agree on the value of the rights- 
of-way or a new baseline rental amonnL ~° 
That  dlsasrcement resulted in litigation. In 
April 1994. SFPP and SPT Co. entered into a 
settlement agreement in which they agreed 
that a new base year rental for the rights-of- 
way would be established retroactive to Janu- 
ary 1, 1994. sat Under the asreememt, SFPWs 
res~tal expense for 1994 can be no lower than 
what i t  actually paid in 1993. s82 

sn Ex. 337 at I~. 12-13. 

~ Ex. ZI9. 

~'* Pa/k:y SUmm3ent, 61 FERC |61,330, at p. 
62,20~ 

~ S/~P htitlaJ B r ~  at p. 144. 

Sm SFPP's pcopem~ adJmtmmt, which is a cmlfl- 
dentlal lleune, is set forth in Mr. ~ ' s  Surrebuttal 
Testimony. E~ $12-PO at p. I1. 

FERC 

~7  T¢. 8674-75;  see abo  Ex. 512  at  pp. 9-10. 

s~  T r .  8674.  

u' t ld " 

sm Tr. 8675.  

Set E L  512 at p. 10. 

mid .  

¶ 63,014 
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S~bsequent to the ~ t t l enumt .  SFPP and SPT 
Co. w~ne ramble to ~ r t e  on the Immunt ~ the 
annual rental payment for the ~ lO-year 
period s tar t in8 January  1, 1994; S I T  Co. initi- 
ated a judicial ~eta"e~e pr'~ceedi~r to n~soh,e 
the rmta l  issue. ~ In tha t  l it l lmUon. S I T  Co. is 
see~lnli an increase in the annual riilht-o(-way 
re~t to be paid by Sd~PP frem 1t3.7 millim~ to 
$18.5 million- ~s~ (These flsures are to t~ figures 
for SFP~, the portion ~ to the Seuth 
System would he l e ~ )  The ~ re~ereace 

had not concluded a t  the t ime Mr. 
AJd)oud testified in this pfoceedlns. ~q 

SFPP recorded on Its I=oeks for 1994 an an- 
t ic ipated rlllht-~*wa~ expense higher than 
what i t  paid in 1993. but  below the ammmt 
that  SPT Co. is seekin~ In the ~ d i c ~ i  reference 
proceeding, u "  S F P P  seeks to include t ha t  
boeked amount in i ts  1994 cest o( service. 

C h e v r ~  and NavaJo object to the inclusion 
of the estimated IX'opined increase In SFPP's 
r ight-of-way expmm~ on the rmund  thst  
Sa=PP's adjustment dees not meet the " k m w n  
and memsurable" stmndm~l for test year adjust- 
menU,. Al l  tha t  is known is tha t  S~=~'s 1994 
remai expense wiU be no lower than its 1993 
nmtal  expem~ Whether there wm bu an in- 
crease is specuintlve. . 

I ~4ffee with Chevrm~ and Nm, aJo. I t  is hetd 
tha t  SFPP nmy include in its cost ~ service an 
expense for r/ght.of-way equal to the actual 
1993 risht-of-way expense allocated to the 
South S ~ t e m .  s ~  

F.  Prolm~ty  T a x e s  
There b sn issue wheth~ sc~u~/or  i n ~ c e d  

amounts dudl  be used for Arizona property 
taxes when calculatin~ SI=PP's m t e x  SFPP 
wants to hme its Arizana Woperty mx fllmres 
for the yem~ lC~0 t l m m ~  1994 on the a o m m l  
m o u n t s  m i ts  books, Chevron snd NavaJo 
urge the use of the actual  invelce amounts for 
these yean ,  essentlalb, bemuse the acczued 
estimated ammmts ame inaccurate. The actmd 
invdced amounts exceeded accrual amounts by 
$4.828 in 1990 and by $88,760 in 1994. H o w  
ever. the accnml amounts exceeded actual In- 
voice totals in 1991 by ~36,351, in 1992 by 
$114.111 and  in  1993 by $248.415. Tr.  
4983-8~. Thus S~=Ws net ~ amounts ex- 
ceed actual net invoice amotmts for the perled 
1990 th roush  1994 by • ne t  mnoen t  o( 

throu~ ;~3.  

S~=P's property taxes for property in Call. 
fornia and Arizona first must be :llocated 
tween carrier and noncan-ler property. ~ : p p  
adopted Chevrmt's method o( ~locatlng Cali- 
fornia property taxes, um Chevren allocated the 
actual amount o( Calffornis property taxes 
paid by S~PP in the calendar year ~ the ba~s 
o( the r~Omtlomddp ol end-~-yem" 8TOSS Invest* 
ment in carrier venus nm~u~eT properW in 
CalffernlL 

C~evTon used' the same method of allocating 
Arizona property taxes in Its direct case~ SFPP 
Wimess Jemen rejected that  methodc~gy ~or 
Arizona taxes, s ta t ing  that Arizona tax in- 
voices distinguished between carrier aad 
car r ie r  property.  Afte r  an Inves t l s a t lon .  

Witness Zaegel concluded that the 
Arlzmm tax invoices did not enable SFPP to 
~ Its tax bills fer carrlef from thoue 
for ram-carrier ixoperty.  ~s  Upc~ recem~dera- 
t im.  SFPP Wltnem $emen arreed m~d amended 
his property tax ai locatim In hi ,  supplemental 
direct testlmmW filed cm November 17. 1995. 
Mr. Jemm cerrected the erren in Arizona 
ix'eperty tax allacatlons. Those ~ before 
bein~ corrected, ovennated  Arizona carrier 
properW t a x ~  by nearly ;~900.000 ovu" four 
ymmL ~ o  

SFPP has Incorrectly characte~md Chev- 
em's  Ix~Itlon on th/s haue as a cmh methe~  
The mettmd u*ed by C h e v r ~  W] tmm Z a q e l  Is 
an acur~utl method, atd]usted to eliminate the 
emx~ cemained in SFPP's  accrual numbe~ 
The level o( expeme rece~mi~ by W~meB 
Zae~el b the tetal of actual property tax in- 
vekes reintln~ to each year. evm ~ ap- 
proximately one ha l f  of each year's total  

tax mnmmts  i r e  not paid until  the 
mcceedins ye~' .  

C~eddering the evkle~:e and the arguments 
e( the i ~ ' t i d l x m t s ,  I hokl that  the me of at- 
trod invotce amounts  for Arizona property 
taxes shall be used in caicul~tin8 SFPP's Ari- 
zena property taxes. This  ruling a/so conforms 
to the method used by SFPP in this lX~xmeding 
o~ Idlo~ltin~ actmd taxes patd (i.e.. invoice 
amounts) betwee~ carr ie, and no .ca r r ie r  

~ ld. 

JI4 Tr. 86,YS. 

sm .K-e Tr. 867K 

~" Ex. 512-PO a~ i~ I 1; Tr. 867& 

~ The actual nsure can be cakulated £rum the 
nmuts I lwn  by SFPP wi~ess Abbuud In ExNMt 
$12-PO, lxqle I h lines ?-12. The l ~ r e s  are not men- 

163,014 

timed In thb Initial DedMm became they are ce,dl. 
demlal aml c e d e d  by the Wmecttve enJer In this 

ms Ex. 612 M p. 24; E L  34 a t  p. 37; E L  238 a t  p. 
67. 

~ EL 414 at I~ 17. 

m Ex. 612 at pp. 2,1-2~ E~ 414 at i~. 16-17. 

Fedwal Energy G u k l M l ~ s  
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X.  I N C O M E  T A X E S  

The  CommJ~ion has t rad i t iona l ly  permi t ted  
the ut i l i t ies  i t  regulates,  most of whom are  
cm'poratio~5, to include an allowance for state 
and federal income taxes in their c~sts of ser- 
vice. Such allowances are necessary to ensure 
tha t  the resula ted  ent i t ies  have the  opportu- 
n i ty  to earn  their  allowed rates  of re tu rn  on 
equi ty  a f te r  taxes, ml SFPP, the relrulated e~- 
t i ty  in the presm~t case, is or l lmd~d not as a 
corporation, but  as a publicly t raded  l imited 
~ p  commonly known as a mas ter  l im- 
ited partnefsi~p.  T h e  ownem~p  s t ruc ture  of 
S F P P  ~tlses issues as to whether  and to what  
extent  S F P P  should be pe rmi t t ed  an income 
tax allowance. 

A .  Avai lab i l i ty  o f  the I n c o m e  T a x  
A l l o w a n c e  

The  first  i m ~  is whether  i t  is a p p ~ p r t a t e  for 
S F P P  to include an Income tax allowance in its 
cost of s e r v i ~  

Chevron, RHC, and West Line Shippers ar- 
gue that S F P P  is ontitled to no federal income 
tax alk~rance,  m These  complainants note that 
SFPP, as a l imi ted p m l n e n ~ p ,  is an r a r i t y  
which ne i th~ incurs nor I~yS fede~d income 
~ They  nrsue  that because a l imited 
parmet3htp  does not i tself  pay  fcd4nml income 
taxes, i t  is both ~ and  improper for 
such an r a r i t y  to recover, throush a tax allow- 
ance, "costs" which are  not ac tua l ly  incurred. 

In  the ~ decisions the Commission 
addressed the permhsibi l i ty of income tax al- 
lowances fro" l imited ~ p s .  T h e  Com- 
mission there  concluded tha t  Lakehcod was 
entitled to Im inoxne  ts~ idlowsno~ for income 
attrJbutsb~e to I t s  corporate partners I~lt not 
for income attributable to its individual lim- 
Ited partners .  ~ T h e  resula ted  en t i ty  in Lake-  
he~d was a mas ter  l imi ted partnership, s imi lar  
in many ways to SFPP.  ~ Lak¢4~m~d was per- 
mitred a pa r t i a l  tax al lowance even though i t  
was a l imi ted  p a r t n ~ p  which did not Itself 
pay  l~come taxes but which passed income 
through to i ts  p a r t n a ~  T h e  Commission per- 

mlt ted  such an aJlowance with respect to costs 
incurred by certain of I-~kehced'$ p a r t n e r :  

When partnerdltp interests are held by c o l  
porat im~ the I ~ P  is e~titled to • tax 
allowance in its cost-o/service for tho~ cor- 
porate interests because the tax c ~ t  win be 
passed on to the corporate owners who must 
pay cobb'ate Income taxes on their ~dkx:ated 
~mre  ~ ~ e  d i r t c t l y  o~ the i r  tax returns.  
The  ~ p  is in essence a division of 
each of i ts  corporate partners because the 
partnership functions as a cmlduit for income 
tax imrpose~ 

71 F E R C  161,338, a t  pp. 62,314-15. 

The  m'fumont  t h a t  S F P P  should be de~ied 
an income tax allowance simply because it  is a 
l imited ~ i p  which deas not Itself pay 
incmne taxes cannot be r~conct~d with the 
Commission's opinions in Lakehead.  To the ex- 
tont t J~ t  cer ta in  comphdmmts contend tha t  
the Commission's decision in Lskehcod was 
c o n t n W  to mtem~kins prlndples or othe~vl~ 
|ncorrect ,  ~ those m'wume~t5 mus t  be ltd. 
dressed to the Commission. 

B.  Level  of  t h e  I n c o m e  T a x  A l l o w a n c e  

Having determined tha t  SFPP. as a l imited 
~ p ,  is not bar red  from recoverins a 
tax allowance as part ~ Its cost ~ see'ice, the 
next issue is what level of income tax allowance 
shonld be provided to SFPP. 

SFPP arirues that i t  is entitled to a full 
Income tax allowance. SFPP concedes that per- 
mittlnllr i t  • full tax allowance, includini[ an 
allowance for income a t t r ibu tab le  to individual 
limited pm'tnm~ would be cc~trm'y to the 
Commission's decisions in L~kehead. ~ Never- 
thekss SFPP submits t ha t  Lakehead  d ~ w s  
inval id  distinctions between corporate and in- 
divtduld pipeline owne~  and tha t  the distlnc- 
tlmls are  cont rary  to Corl~'essimta] tax policy 
favorin8 the use of the par tnersh ip  form by oll 
pipelines. ~ S F P P  urges a return to the appar-  
ent  p r ~ - L a k e / x ~ / p r a c t i c e  of t r ~ t i n f f  l imited 
partnerships like corporations and permitUn8 
them full income tax aliowam:e~ As noted 
above, and as acknowledm.d by S P P P  in its 

~t  See. ~l-,  ~ Pfpe L/he Co.. L.P., 71 
FERC 161,.338, at p. 62,313. 

m Staff and NavsJo tsJte the p ~ t l o ,  t ~ t  SFPP 
Is mttUed to a pmXlsl ~ tax allowsn~. 

:~  See "l'r. 8201/n c ~ " L  

s ~ L m k e h e a d ,  71 FERC | 6 1 . 3 3 8 ,  at  pp. 
62.314-1& see s/so 75 FERC 1 61,181, at p. 61,593. 

The Stll~bted facts ~ t  f~th  in the Initial 
Dectsiaci in ~ include the following. 

4 . . . .  The amets d the plpeHne ar~ owned by 
Lakehad.  Lakehead. vddch fs stmcturtd ss a master 
limited partmn'shlp is 99 pe~ent owned by Lakehead 

FEItC I te~rts 

i~p¢ Line Psttners. L.P. and 1 i ~ e n t  by Lakcbead 
Pipe ~ Cammmy, I ~ .  (LPL, Inc.). LPL, ~ is 
the Zcaeml i~t lner  c/ Lakehmd. LPL, Inc. cwm 

20 I~rcent d the un/ts in 
l~m L ~  ~ L.P. ,dth the mnalnlnZ shm~ 
pubacty hekL 

Lakehe~ Pipe L/he ~ .  L.P~ ~q FKRC ~ 6&02 L 
at 65.121 (1993). 

m See~ e l .  RHC Initial ~ at p. 32: C h e ~  
Initial Brief at PP. 114-15. 

~ SFPP Initial Betel a~ p. 1£2. 

m ld. at pp. 152-54. 
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briefs, ~m any action to overturn clemty estab- 
1i~%-d precedents |n Lakehead must be take~ 
by the Commission. 

I therefore hold that SFPP shall not he 
treated like • corporatkm for tax allowance 
purposes and. for reasam discussed more fully 
below, tha t  It is mltltJcd to a partial, but not • 
full. Income tax al lowance .  

Under L~kehesd, the determination of a 
par tnerddp 's  proper income tax allowance be- 
gins with • comidera t im of the parmershlp's 
ownm'ship am/ income allocation structure by 
type of entity. 

As noted in the he~mning of this init ial  deri- 
sion, SFPP is owned one percent by Its 
p a r t n e r ,  S a n t a  F e  P a c i f i c  Pipelines, In c .  
("SFPP Inc.") and 99 percent by Santa Fe 
]Pacific Pipelines Pm'tneo~ L.P. ( "SFPP Part- 
nets"). "~  ~ Partners is in turn o rpn ined  
as • master  l imited pm'tner~hip, with appreu~ 

owned by • limited vartner~hip (which co~- 
sisted of corporate and individual partners), w4 
The fact that  the Commission reached the 
question of tax allowances with respect to the 
individual and corporate partners of the 99 
percent owner of Lakehcad indicates the need 
in the instant ca~e to look beyond the immedi- 
ate prmdmte ownership of entities structured 
like SFPP and Lakehead. The goal of the Lake- 
head analysis Is to determine the tax Cmt5 o4' 
the actual owners of a regulated pipeline. I t  is 
not necessary in the instant case to decide how 
many layers of ownership need to be examined 
in all future cases; but  where, as in the instant 
case. • regulated oil pipeline Is 99 percent 
owned by • Hmlted partnm~hip, the ownership 
structure of the l imited partnership must he 
cam/dered. 

As of December 31, 1994, SFPP was owned 
by am/allocated Income to the fo/Iowl~ entl- 

m t e l y  56 pm~ent o( i ts  ownmsh/p conMsting of ties and types o( entlUes: SFPP Inc. as a gen- 
commm units publicly traded o~ the New ecai partner of both SFPP and S~PP P a r t n e ~  
york  Stock ~ . W l  S p p p  Inc. Is the ~ . .  SFPP Inc. ss  a l imlted partner  of S/~PP Part- 
eral partner,  he/dinS • one pe~nt Serm'al ner~ the Indivklual ~nnlted pertnm holdlns 
p a r t n ~ p  interest in SFPP Partners, and 
owner of the R m d i n ~  c c m m ~  partnership 
units. ~ 

As an initial matter, we must  determine how 
many k, vek of ownerddp shouk/be ~ .  
The West Line Shipp¢~ arsue tha t  the inquiry 
should focus only on the prmdmate ownership 
otSl ;TPl tse~.  In  other words, they chdm that  
the only ownership shares which are rek'vant to 
dete==nine SFPP's proper income tax allowsnce 
are SFPP Inc.'s one percent Seneral partner 
interest in SFPP and SFPP Pro'trims' 99 
cent l imited pm'tner intermt in SFPP. 6°a Under  
this approach, there would be no conside~tUon 
of the ~ p  of S ~ P  Pertnors, and SFPP 
would be enflUed to a tax allowance only with 
respect to the one percent interest of SFPI=*s 
corporste m m a l  ~artn~. 

Soch an apprmch is s t  odds ~ t t h  the analy- 
sis dictated in ~ .  As noted alcove, 
Lakehexd. like SFPP, wss one perce~t owned 
by a corporite gm3mld pro'trier and c~9 pe¢ce~lt 

pubi ldy  traded units of SFPP Partners; the 
corporate l imited pm'tnm~ h ~ d i n v  ,mbiicly 
trnded units ~ SFPP Parme~ and ~ trot- 
ties. inc lndin l  trusts, mutual  lunch, and m- 
tares, hektins p u b a d y  traded ,mi red  p a r m ~  
units  of SFPP Psr tMrs .  " ~  All ps r t i c i l~n t s  in 
the p r e s e t  case submitted some ~ or 
d i ~ m l o n  d the I~r t i a l  incmne tax s~lommce 
to which SP1PP ts emUUed.6~ We h e m t h e r  cor, - 
sider the arsuments  for allowin8 a tax allow- 
ance with respect to each type o( enti ty.  

We begin with Sl~l~='s individual l imited 
parmerL In many ways, this is the easiest type 
of enUty to address. The Lakehead decisions 
establfi~h tha t  • l imited i~rtnerJddp " ~ i d  
not receive an income tax allowance with 
spect to income attributable to the limited 
Imrtne~lp interests held by individuak. ' ~  
Only S i ~ P  amtends  tha t  i t  should receive an 
income tax allowance for income attributable 
to i ts  indivtdmd limited pm- tne~  and it  o~ly 
makes that cm~tentlon inso(er as I t  argues that  

sm SFPP Initial Brief s t  p. 15,~ ~ Repb" 
Brief at  p. 130. 

t~° Ex. 142 at p. S. 

wt Id. st pp. S.6. A sched, de lett inl  forth in 
percmtale ~ and type ol enUty the owswra vl 
SFPP Partna~' unlS for )~ar end 1990 t h r ~  1994 
Is induded in the rtcord as Ex]~bit 477. S ~  Ex. 476 
at pp.9-1L 

tmE~ 142 ~t p. ~ ,~e E~ddblt 143 for a dlap'am 
o/' che SFPP. L.P. ~Imnlastlm structm~ 

~0~ West Line ~dpl~m lniUal Brk.f at i~. 53-55. 

a4 6.5 FERC | 61,021. at p. 6,5,121. 

6~ EX. 670; EL 477; EL 478. 
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m Even thee imrtldpants srSulnS that 
hmd wm ,mmSty d~dded dhcms whst U~ sm~ance 
should be perm/tted um/er • LMm~ad analys~ 
St~PP. fro" e u r o p e ,  amtends  that tmdmr such an stud- 
ysb It is cmtltksJ to • Imrthd tax aUowance M up to 
66~g penmut af the fuU allowance. See SFPP Initbd 
Brie~ st  psi. i ~ . S K  RHC, m the ather hand. slates 
that ?under the etp~ss lansu~4re o( Lakehead. 
ISFPP} ,,mukl Sit  mI~ a ! ixc~nt fedend in.me tax 
~ . ' "  RHC Reply Brief st  p. I 1 n.S. This ¢o,I- 
~ avpears to be Ix~d on the -Jngle-owno~p 
level anal,~b wh~h we hew reCta-ted. 

71 FERC | 61,338, a t  p. 62,315. 
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the Commission should overturn the tax allow- 
an~e portiens of the L ~  decisions. I t  is 
•ppropr ia te  to ~et forth here the reasons why a 
tax allowance is i n a p p ~ l ~ a t e  with respect to 
individual  l imited p~rtr~rs and to r~dterate the 
Commission's rationale in L~kehead. thereby 
establishin~ some I~lndpics which will apply 
to the hove/ tax allowance i ~  raised in the 
present case. 

These principles are rooted in the fundmmm- 
tal  purpose of the income tax allowance. Inves- 
to~ in a reSuinted pipeline are enti t led to • 
return "o~nmemura te  with returns on invest- 
ments in other e n t ~  Imving correspond- 
in8 risks. ' ' ~ s  Where • re~uinted p6pellnc is a 
corporation, tha t  corporation must pay corpo- 
rate income times on its revenues. The share- 
hoide~ o~ the corporation are then t u n d  on 
their  dividends. Thus. where • resulated enti ty 
~ • corporatinn, the return realized by the 
investor~ in tha t  c o ~ t i n n  l~ reduced by two 
or more l aye~  of taxaUon. The Commfssion 
permits  n n ~ i n t e d  corporation to include a 
tax allowance in itu cost of service to COmlXm- 
sate for this multi-t ier tax structtwe. The allow- 
ance is lntt~mded to allow an investor  an 
o p ~ u n i t y  to record ,  after taxes, • return 
equivahmt to the return which would hav~ 
been r~dlzed if the corporation's revenues 
not 5ub)ect to the additional tk~ of corpm~te 
income UucaU~e. /jr • re~u~lMted era'pot••ion 
were unab/e to recovor in i ts  rates the costs of 
the corporate income taxes which i t  pays, i t  
would also be unable to offor its i n v e s t ~  the 
"commensurate re turn" which is the tmsis o( 
la i r  ratenmldng. 

The same rationale is not applicable to Indl- 
vidtml t~Itho~de~ in • l imited pm'tne~hip.  A 
l imited I ~ P  Is • flow-throu~ ent i ty  
wblch does not p ~  fedoral income taze~ An 
Indtvid~d limited ~ r t n c r  Is t~n~ed on J~ or her 
allocated sin•re o( the parmership income di- 
r~'Uy, at the individual income tax rate. In  
such • structure, the return resllzed by Indi- 
v/duat investors/s only reduced by the income 
taxes paid by the individual limited 
These taxes are Ipmerally equivalent to those 
imkl by an [ndlvldual ~m.'holder on corporate 
divideods. Because there is no dual taxation, a 
tax ~llmvm~ce k~ not necessm'y to ~ur~ 0mr am 
individmd l imited par tner  obtains a "co~mncn- 
sur~te return." As the Cmnmlssion stated in 

Sh~ce ~ / s  no corponUe Income tax pa/d, 
~ should be no corporate Income tax al- 
icwance built  into ~ ' $  rates with  re- 

specl to income attributable to individual 
limited pmrtner~ This comports with the 
principle that  there .~hould not be an r]emcnt 
in thc cest-of-service to cover tests that  are 
not incurred. 

71 FERC 161.338. a t  p. 62.315. I the~foce 
ho~ld thmt SFPP is not entitled to am income tax 
allowance with respect to income attr ibutable 
to its Individual l imited pau'te~rs. 

We next must consider the corporate owners 
of publicly traded limited par tn~ Inte~sts in 
SFPP Partner~ Chevron and N•vajo  • f l u e  
that  SFPP should not be provided with am 
income tax allowance with respect to ~ t e  
owners other than the ~ partner SFPP 
Inc. Navaho r~lies o~ the comments of Its wit- 
ne~s Horst. who characterizes the corporate 
limited pm' tne~ as "'passive" owners o~ SFPP 
because they purchase their units ml pubUc 
markets l ike any public shareholder or 
uni thoid~.  6°g ~ n c e  the vah~s  of those units 
are ~llhed by the public market, N•vaJo 
claims that there Is no need to treat corporate 

tmithoklers amy dtfferently than individ- 
ual u n i t h c l d e ~  6m Chevron pmmmts a similar 
line of Irifument. Chevron contends tha t  be- 
cause all unltholders buy their  units  on the 
public market, and because each unit  receives 
the same cash dlstributScc~, S ~ P ' s  costs are 
not affected by what type of ontlty owns the 
pub l ldy  traded units. 6n ~ o r e ,  the differ- 
ont types of enti t ies ovming limited p a r m ~  
units should be t n ~ t e d  the same in the 
allowance portion of SFPP's cost ~ service. 6~ 
Both Chevron and N•vs~o Kl~Je. in effect, that  
S~'PP is not enti t led to an Income tax allow- 
an~e with respect to the pe~:~nta~e of i ts own- 
e~h lp  represented by all publicly traded units  
of SFPP Partncrs. 

I t  is true tha t  permit t ing a tax allowance 
with respect to corporate ~ o~ publicly 
traded limited p a u ' t ~  units will not necessK- 
fly allow the shareholders in. these corporation~ 
to re~ine the same return on their  InvesZment 
as im/ividual holders o/" the ~aunc units. As 
Chevron  observes ,  bo th  types  of public 
uni thokle~ may receive the same cash d~tri-  
butioa, or more ~ t ¢ l y  for our purposes, 
the same income alic~aUo~. Shar~hokle~ in 
corporate public u n i ~  would then see 
their return reduced by two or m o ~  t i m  of 
taxation while individual  publle unltholde~ 
would enly he sublet•  te ene tlor. 

~em(ar as tax alJomm~m are intended to 
reflect actual corporate ~ tax costs in- 

toJ ].'PC I,. Hope NaJ~Jral Gas Co., 320 U.S. 591, 
603(1944). 

~ Nav~o Inithd Br id  at p. 97" E L  36,5 at p. 30. 

6m Id. 

n R C  

611 ~ |AJtJgJ Brk~ at pp. 121-22. 

6U ld. 
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SFPP Inc. is the final e~t i ty  which owns, and 

is allocated income by, SFPP. As of 1994, SFPP 
Inc. had • one ~ t  genm-al par tner  interest 
in SFPP. a one percent s~neral partne~ interest 
in SFPP P a r t n e ~  and a 41.7 pm~ent l imited 
parmef  interest in SFPP Par tne i~  sis SFPP 
Inc. h a cm*lzz-ation. As a corporation, the 
L sk eh m ~ decisions would seem to dictate tha t  
S~PP is e~Utled to an income tax allowance 
with respect to income at t r ibutable  to SFPP 
Inc. 

A number c~ complainants,  however, claim 
tha t  SFPP is not entitled to a tax allowance 
with respect to a t  least SFPP Inc.'$ l imited 
partner  interest. They point oot tha t  in 1990 a 
holding company for SFPP Inc. was created 
which issued debentures payin8 interest in an 
amount equal to the ammmt o~ distHbutien 
paid to SFPP Inc. on its l imited partner  inter- 
est in SFPP J~u't~4~3. 619 The complainants con- 
tend that this arransement  allows SFPP Inc., 
in a commlkinted return, to re/~ler its revenues 
o~ its l imited par tner  interest a tax deductible 
interest expeme such tha t  SFPP Inc. never 
pays ~ e  taxas on that pm-tion ~ its income 
from SFPP. ~e Chevron, Navajo, and RHC ar- 
gue that permitting SFPP to include in i ts  cost 
of service an allowance for "phantom income 
taxes," with respect to SFPP Inc.'s l imited 
partnership interest, which are never actually 
paid, wmlld provide SFPP with a windfall in 
the form of an excessive return o/1 equity, e~l 
SFPP ~ with the contenUon tha t  in- 
come taxes are never paid on income at t r ibuta-  
ble to SIFPP lnc. 's  l imited partners~p interest 
and further c(mtends tha t  such arguments are 
contrary to the Comm|sslen's "5tand-alene" tax 
policy. 

I agree with the complainants '  factual can- 
tentions. SFP Pipeline Holdings was formed 
and bemm o ~ r a t i o n  in 1990. a t  which t ime it 
acquired I00 percent of the outstandin8 capi- 
tal stock of SFPP Inc. and issued dehentures in 
a principal  amount  of $219 million, e'~2 The 
holdin8 company has no employees and is man- 
abed by officers of SFPP Inc. sz3 SFPP witness 
Mr. Toole confirmed tha t  the boidin8 com- 
pany's  o ~  business is administering the de- 
bentures, e'u The yield on these debentures is 
tied to cash distributions made with respect to 
SFPP Inc,'s limited partner Interest in SFPP 

Partners. ~ Mr. Toole cc~l rmed that  as a 
suit el  this  c~mlza t i omt l  structure and condi- 
tions related to the issuance o( the debentures, 
all o( SFPP lnc. 's income tax l iabili ty attribu- 
tame to its limited partner interest in SFPP 
i :artne~ is offset by interest payments in the 
cemolidated return, s'~ All evidence shows that 
the sole p u r l x ~  of this holding company/de- 
bemure arranipement is to wash out any income 
taxes due on SFPP Inc.'s limited partner inter- 
est. As such, the SFPP family neve~ imys cot. 
porate income taxes on the income at t r ibutable  
to SFPP Inc.'s limited partnership interest. 

I t  is true that the Commission's stand-ado~e 
tax poaicy generaliy wo~ld dictate that the tax 
l iabil i ty o( SFPP Inc~ be considered without 
regard to deductions generated by other mem- 
bers of a c o ~ t d a t e d  group. That  policy, as set 
forth in cases such as Northern Border P/pe/Ine 
C4x, recognizes tha t  a regulated corporation 
may collect a full tax allowance even where a 
regulated corporat|c*t PaYS no income taxes to 
the IRS because the tax Hability of the resu- 
fated corporatlon may be c(fset by tax dedt~- 
t lon$ genera ted  by other  members  of a 
comolldated group. 6z7 The Commission com- 
mented on tha t  policy in its rehearing of Lake- 
head, noting tha t  " the tax l iabi l i ty  of [a] 
jurisdictiomd company is a real cost of pt~vtd- 
in8 service" which could be included in the tax 
allowance component of a resqdated enUty's 
cost of service, e~s 

The stand-aloce policy, however, has neve~ 
been applied to the situation in the present 
case. where a holding corporation is created 
whose sole function is to cancel out a corpora- 
t ion's Income tax l iabili ty with respect to a 
specific stream of income. Indeed. SFP Ptpeline 
H o l d i n ~  seems to have been created in the 
presmlt case to maintain the appearance that  
SFPP Inc. continues to have income tax liabil- 
i ty  oft i ts income at t r ibutable to i ts  l imited 
pa rmef  InteresL As SFPP witness Toole con- 
ceded, SFPP Inc. could have issued the deben- 
tures and taken the resul t in8 income tax 
deductions itself. ~ If  i t  had done so. SFPP 
Inc. would have no "stand-alone" corporate 
income tax l iabil i ty for the income at t r ibutable  
to i ts  l imited partner interest. Unde~ these 
circumstances the stand-alone policy must be 

s i s  Ex.  870. 

tt~ See. e . l . .  NavaJe In/tlal  Brlef at PP. 97-100. 

6Je Id. 

~ t  Chevron In l t la l  Brief at p/~. 112-119; see m/so 
Navajo Initial Brief at pp. 97-100:, RHC Inltlal Brief 
at pp. 29-38. 

~2  Ex. 866 at p. 3. 

Tr. 8S24. 

FERC Relmrts 

~ Tr. 8&36. 

~ Tr. 8380 .8h  E ~  142 at p. 6. 

6~  Tr. 8386.  8fi35-36. 

eJ~67 FERC | 6 1 . 1 9 4 .  at pp. 61.610-11 (1994), 
vacated on oOx~r i~mmdL 75 FERC | 61,194 (1996), 

e~s 75 FERC | 61,181, at p. 61,595. 

e-'t Tr. 8636. 

¶ 63,014 
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appl ied  in • m a n n e r  cons is tent  w i t h  the  
broader dk ' ta tes  of cost-tmsed ratemaltinff. 

Section !(5) of the in ters ta te  C o m m e ~ e  Act 
manda tes  that  all ell pipeline ra tes  "'shall be 
jus t  and reasonable. "~m The  d e t e m i n a t l e n  a[ 
what  consti tutes • " jus t  and r e m o n a l ~ "  ra te  is 
of course • complex Inquiry bltsed ml • potel~ 
t lally broad standard.  Courts have Emlerally 
directed the  Commission to turn to • cem~dm'~ 
tion of a r e ~ l a t e d  entity's actual costs as the 
foundation for setting "just and r eaumable"  
rates.  ~1 The  Dts t r J~  of Columbia Circuit has 
cautioned alrainst depart in~ from censldera- 
tions of actual co6ut in establl~lnl[  oil pipeline 
rates:  

Depar tures  from cost-based rates  mus t  be 
made,  If a t  alk odiy when the  non-c~ t  f ~  
tors are  clearly identified and  the  subst i tu te  
or supplemental  ratenuddnl |  methods ensure 
that the resulting ra te  levels are  just if ied by 
those factors. 

F a r m e r s  Urdon Cent.ra/ £xc /umse .  Inc.  i,. 
FERC, 734 F.2d 1486, 1530 (19047. see atso. 
FERC v. Pennz~ Praduc'a~ CO., 439 U.S. 
517-19 (1979). The Commission also has made 
clear tha t  " there  should not be an  ek 'ment  in 
the  cost-of-tet~lce to (over  costs tintt are  not 
Incm-red. "e32 

In the  present  case, SFPP,  or more specifi- 
cally the  ~ orglml~tUomd family ,  pay~ no 
corporate income t a ~  and  thorefore l ncu~  no 
costs on the ~ • t t r lbutable  to S F P P  lnc. 's  
l imited par tnership  sluu'e in S F P P  
These costa are avetded selely through the cn~- 
tion o~ a heldlng corVeratlon desisned to cancel 
out those t m t ~  S F P P  offers no j u s t i f i c a t i ~  for 
I n c i n d ~  such phantom o o ~  in its income tax 
aUowance othor titan Its claim that a failure to 
provide • tax allowance wi th  respect to ,SFPP 
Inc. ' s  l imtted p a r t n e t ~ p  interest  woukl be 
cont rary  to the  s t a n d - a ~ e  i x ~ ' y .  

Under  the  fac ts  peculiar to this  case, the  
broader principles of cost-hased r a t emak ine  m-  
quire tha t  S F P P  Inc.'s tax l iabi l i ty be ce~dd- 
ered in conjunction with that 0£ the heldin8 
company d e f i n e d  to c a n ~  out Its tax l iabil- 
ity. Since S ~ P P  Inc., in ~ o n  wi th  S i ~  
P1pellne Hold in l~  effectively I m  no corpo- 
rate income taxes on the  ~ l t t rJblJtable to 
.'~+PP Inc.'s limited partner Interest, • tax al- 
lowance with respect to that interest should not 

eae 49 U.%C. al~. § 1(5) (1988). 

tat .f.~, e.l., Mobil Oil Cot~ v. FPC, 417 U~. 
d~3. 305-10, 316 (1974);. ~ v. Hope Nl tura /  G ~  
c ~  32o U.~  591.6OZ4)& 

t u  Lakehead Pipe IJne Company, L.P., 71 FERC 
| 61.338, at p. 62.3 l& 

t.~ "That lnterett (m the debentunml is keyed to 
the amoral ~r dbtrlbuUmm ~ ml almmt all o( the 
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be included in SFPP ' s  cost of service. Having  
t~.vlewed the rviderK'e and the  law. I hold that 
S F P P  is not enti t led to 8n income tax allow- 
tr ice wi th  respect to Income • t t r tbutable  to 
S F P P  lnc. ' s  l imited par tnersh ip  interest  in 
S F P P  P a r t n e ~  

S F P P  Inc. 's  general  par tnership  interest in 
S F P P  and SI~PP P a r m e m  must  be considered 
separately.  The  Interest  paid  on the holdin8 
company's debentures Is not directly tied to 
SFPP Inc. 's  revenue5 wi th  ~ to i ts  gen- 
eral p a r t n e r  interests.  ~ "  The  holdln8 com- 
pany's debentures  therefore  should not be 
treated as d l ~ ' t ] y  canceling out SFPP Inc.'s 
corporate income tax l iabi l i ty with respect to 
i ts  Senend par tnership interests,  Absent such 
t rea tment ,  S F P P  Inc. 's  income at t r l lmtable  to 
i t s  ffeneral partnership interest should be 
t reated like the income • t t r ibu tab le  to any  
o t h e r  c o r p o r • t e  p a r t n e r  of • l i m i t e d  
l ~ ' t n c r ~ p .  

I therefore hold that  S F P P  is enti t led to an 
income tax allowance wi th  respect to Income 
a t t r f l~ table  to SFPP lnc . ' s  gemmal p a r m e r ~ p  
interest  In S F P P  and S F P P  ~ 

In  summary, SFPP may chdm an income tax 
allowance with m ; p e ~  to Income at t r ibutable  
to S F P P  Inc. 's  8esu~d ~ p  intorest and 
Income •ttrib~tab~e to corporations holding 
publicly t raded l imited pa r tne r  interests  in 
S F P P  P m ' t n e ~  S F P P  15 not, however, entitled 
to an Income tax aIIowdnce for incmne attrib~ 
table to SFPP In~'s limited I~trtnefship inter- 
est  and for income • t t r tbu tab le  to the non- 
corlxx'ate l imited p a r ~  both lndividtuds 
• rid other entities, of SI~PP Partnet~. 

C.  C•iculoUon o f  the T a x  Al lowance 
Al l  p a . J ~  a l ~ e ~  to agree on the Ix~ic pro- 

cedure to be followed in cak-ulmim¢ the tax 
a lk )wan~ First, an inceme tax altowance baxe 
is computed as foHow~ amort izat ion of de- 
f e r r e d  e a r n i n g s ,  d e p r e c i a t i o n  of e q u i t y  
AFUDC, and ~ t l m  el" investment tax 
credit  (1TC) basis reduction are added to the 
allowed total return,  and intetx-st expense is 
subtracted. ~N The resultinll subtotal is then 
adjusted by the net-to-tax mult ipl ier (or t / l - t .  
where " t "  is equal to the blended statutory 
m lind f~leral  incmlle tax ra te)  to arr ive I t  • 
new subtotal, w h ~  is then adjusted by the 
• m o r t i z a t l o n  of t h e  o v e r f u n d e d  and  un- 

cemm~ units held by Santa Fe Pad~  PlpeUne~ 
inc, the gin/ted m r m ~ / ~ t m m  held by Santa Fe 
Pacific PIIx.l~es. Inc....'" Tr. 8381 (emphasis added). 

tMEz- 188 at pp. 3-4.: s ~  i/so Ex. 381. Schedule 
& 

Federal £ n e r l y  Gu lde l inm 
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derftmded defefTed tax mounts,  r e c i t i n g  in 
the income tax allowance. ~ Aithoagh this gen- 
eral procedure is not in dispute, the parties 
have raised a number of questions as to how 
the procedure should be applied to the facts of 
the present case. 

Having concluded that SFPP may only claim 
an income tax allowance with respect to SFPP 
lnc. 's  general pm'tnership interest and to the 
corpml te  holde~ of publicly traded l imited 
partner units of SFPP Pa r tne r .  I must now 
determine whether the calculation of the par- 
t ial  tax allowance will be based on an owner- 
ship percentage or based on an allocation of 
income. SFPP arsues that the tax allowance 
should be based on the percentage ot r taxable 
income allocated to the owners of SFPP, while 
Staff and most complainants argue for basing 
the allowance on the percentage of units  held 
by the owners of SFPP. 

In Opinion No. 397, the Commission stated 
that  "there should be no corporate income tax 
allowam:e built  Into Lakehead's rates with re- 
spect tO ir~ome attributable to individual lim- 
i t ed  p a r t n e r s .  "'e'14t The  phrase " ' income 
a t t r ibuted to" seems to favor a calculatlon of a 
plr t ia l  tax allowance besed on the Income allo- 
cated to the corpq'me limited pmlners. Such 
an ~ is also more consistont with the 
way in which parttlm~ in a l imited partnership 
are subject to Immme taxes. Partners are not 
taxed on their ownership percentage in the 
l imi ted  par tnership .  Instead,  par tners  are 
rayed on the income allocated to them by the 
partnership. This income allocation need not be 
directly correlated to the partners '  ownership 
shares. Therefore, basing the calculation of the 
par t ia l  tax allowance on income allocation 
more accurately reflects actual taxes paid than 
basing the calculation on ownership. 

The Commission's dec~on in Opinion No. 
397-A, however, establishes that the calcula- 
tion of a part ial  income tax allowance cannot 
be based purely on an income allocation. In  
tha t  c a ~  the Commis~on clarified i ts holding 
in Opinion No. 397 and held that  no income tax 
allowance would be permitted with respect to 
income allocated to partnm's under a "curative 
allocation" ptu~uant to sectimt 704(c) of the 
Internal Revenue C_.=le. ~7 Such allocations are 
deslsned to reflect dlffere~es between a part- 
net's tax bas/s In property contributed to the 

partnership and the fair value of that prop- 
erty. s'w The Commission reasoned that "since 
the curative allocation taxes are essentially 
taxes on the gain realized by [the general part- 
ner] Lakehem:l, Inc.. on its [effective] sale of 
assets to the partnership. Lakehead. Ira:.. and 
not the ratepayer~, must bear the tax associ- 
ated with such saln. '~39 The Commission fur- 
t he r  stated that  the phrase " income 
attributable to" as used in Opinion No. 397 
should be read as meaning "income as attribu- 
table on Lakehead's books for earnin~ and dis- 
tribution p u r p o s e s .  "'M° 

Opinion No. 397-A follows an income alloca- 
tion approach and not an owner~ip percentase 
approach. I f  the Commission had calculated 
the partial  tax allowance on the basis of an 
owne~hlp percentase, there would have been 
no need to consider the effect of section 704(c) 
allocations on the allowance. The Commission. 
however, followed a modified income allocation 
approach. I t  permit ted Lakehead a partial  al- 
lowance only with respect to income allocated 
to Lakehead's corporate partners "for earning 
and distrihution purposes." In l ight of Opinion 
No. 397-A, I conclude that SFPP's partial in- 
come tax allowance should be calculated on the 
bash  of an income allocation to the extent such 
an allocation reflects actual  earnlnss  and 
distributi0¢~ 

SFPP concedes that  i t  should not be permit- 
ted an income tax allowance with re~oect to 
income at t r ibuted to its general partner, SFPP 
Inc., under section 704(c). MI There is a ques- 
tion, however, as to whether SFPP is entitled to 
an income tax allowance with respect to other 
income allocated to SFPP Inc. as general part- 
her. Two income allocations to the general 
partner  are at  issue: incentive distributions 
under the pannen~p  asrecment and a special 
allocation 04" income that  was made for the first 
three years after the publicly traded partner- 
ship was formed. These allocations were made 
umk, r section 70403) of the Inteflrtal Revenue 

and not under section 704(c). st3 SFPP 
witness Mr. Miller testified tha t  the incentive 
allocatlomt are tied to current cash distrilm- 
tions to the general partner  which are made to 
encore'age proper management of the pipeline 
and reward certain levels of perfo~nance. ~4 He 
further testified that the special allocations in 
the first three years of the parmershlp,  which 

EL 188 at p. 4: Nawajo Initial Brief at p. 100. 

eJ*L~ehe~ n FERC I 6 h 3 . ~  at p. 62315 
(emphasis added). 

6 J ' L a k e h e a d .  75 FERC |61,181.  at pp. 
61.597-99;. 26 U..S.C. § 704~cXt994). 

~as 75 FERC | 61.181, at p. 61,598 n.33. 

~ / d .  at pp. 61.598-99. 

FERC ReIDorts 

~ o  Id. at p. 61.599 (empluu~s added). 

MI SFPP Initial Brief at p. IS6. 

642 26 U.S.C. § ~4CoX l ~  

~ Tn 9~33. 

~" ld. 
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were intended to induce public purchase of 
shares in SFPP P a r m e ~  would result in future 
cash di t t r ibut lens to the general partner. ~*s 

Cl~vrm~ srsue~ tha t  no tax ~ v a n c e  ~xadd 
he permit ted for the Incentive allocations " to  
the extent tha t  the abi l i ty to make such an 
' incentive '  clistribuUon is derived from collect- 
ing on unJmt and tmreasouable tariff  mte~  ' ' s~  
Chevron also cites prior testlmooy by Mr. 
Miller, tha t  cash di~HbuUor~ were not af- 
fected by the m e d a l  ~ c ~ t i c m ,  as evidence 
tha t  these ~ t i o t ~  are not t ied to cash d i~  
t r ibef lms and should the~c~e not he reflected 
in any Income tax aEIowm~ce. ~ 

~ P P  cente~ls that there is no evidence that 
the ineentlve dk~a'Ibutlm~ couM only he made 
if rates are set at unjust and um'emonable 
level~ ~'~ ~ also cites ~ Relr~ttions 
establishinlg that ~ - t i m  7O40)) anocatiem can 
eely he ramie by parmership agreemem where 
the allocations ccrrmpond to some substantial 
economic benefits or burdens and staUng that 
"the partner to whom the allocation is made 
must receive such econmnlc benefit or bear 
such economic burden. "~'~ SFPP arllues that° 
despite the Umlng diffefeoce betwee~ the spe- 
ctM allocatinns to . ~ P P  Ira:. am:l the lator cash 
d ~ t i o n ~  the fact tha t  the mlk~tingm are 
tied to these dls t r ibut lm~ means that  they m~ 
a l lo~ t ioos  of inctm~ "for em 'n in~  and distri- 
bution ~ . . ~ 0  

On thi~ lmue I aSree with SFPP. The evlo 
dence, taken as wh~e, e~tablt.¢,hes that the 
704(b) allocatinns are al loratiom which reflect 
actual e x m h ~  and clistribuflons. In addition. 
I am unc~vlnced by Chevron's claims that the 
incentive a l locat lom/dis t r lbut iom are depen- 
dent on u n J ~ t  and unreasonable rate~ [ thes~e- 
fore held tha t  St~PP is enUtled to an income 
tax allowance wi th respect to all income allo- 
cated to the public unltho~er corporate llmlted 
partr~,e~r,s of SF'Pp Panner$ and with respect to 
all Income allocated to SPPP Inc. ms Igenef~i 
portnor o /S~PP and of SFPP Partnors kas any 
income allocated to SI;'PP Inc. as igeneral part- 
net under • ~ ' t l o o  704(c) curat ive a l io~t inn.  

The next issue is what tax rate should be 
employed in computing SFPWs tax allowance. 

All parties algr~ tha t  a composite rate. which 
~ t e ~  both the federal ¢:¢~0¢wate In tone  
tax rate of ~ t~rcem and the applicable state 
income tax rates, should he used. This compos- 
ite r i t e  r~xesents "t" In the formula t/l-t 
which is used to compute the tax allowance 
multiplier.  For example, ff the compogte corpo- 
rate income tax rate was 3S pes~ent, the multi- 

.p l ier  would be 0.35/1-0.35 which equals 
035/0.65 or 0-$385. The allowance is then cM- 
oalated by mulUplyin8 the income taut allow- 
mice ~ by this mulUpllef and nmkh~ am 
adjustment for overfunded and underfmm'ed 
de~err~ tax amounts. "xt 

The dispute in the present case is over which 
mult ipl ier  to u ~  in calculating SFPW$ tax al- 
lowance. NavaJo and the West Line Shippers 
l u p i ~ r t  the use of a multipHor of 0.6667. as 
calculated by Nav~jo witnem Horst based on a 
40 percent cmnposlte income tax rate. ~ SFPP 
mlgUas tha t  the 0.6883 c~nl :~dte  tax mulU- 
plier calculated by" its witness Jessen should be 
used to compute its tax allowance. 6"~ 

Ul=ea further review, there apt~ars  to he 
ti t t le ~ t  between the parties on this 
issue. Mr. Jessm'$ 0 . 6 ~  mult lpher  ts hmed an 
an a n a l y ~  of 1993 toud South Sy~em cmt  of 
sorvlce? ,~ whereas Dr. Hor~t cak'ulated the 
0.6667 muhlpitor  for use in his analysis of • 
1993 East  Line cest o{ service. ~ss Differences 
betwom the~e ~ ~re to he expected. 
Si~aP's South System puns throuah ~ d i t o r n ~  

New Mexico, and Texas. Any compos- 
Ire tax rate multilMler for the entire South 
Sy~em would reflect corporate income trot 
rates in all four ~ t t ~  The F-,~t Line covers 
only ArizonL New Mexico. and Texas. while 
the West Line includes only Callfornlm and 

C.m~pogte tax rate mult ip l ie~ calcu- 
lated with rmq~ect to the separate u n ~  would 
reflect ooW the~e ~ und would therefore he 
different from the South ~ multiiMler cal- 
oulated for the same year. Indeed. Mr. J e s s ~  
calculated • 1993 East  Line multiplle~ and • 
1993 adjusted East  Line multlplle~ which are 
ldenUeal to Dr. Hctst ' s  mulOplie~ of 0.6667 
except, for rouncUmg ea~venUon~ "~ Mr. Jessen 
also calculated • 1993 West Line muldpl/er  of 
0.6962. 6-~ Since the East  Line and We~t Line 

*¢~ Che~cm Initial ~ lit p. 124. 

~ E : c  286at p. 12: Chevrm InJtl~ Brleg at ~ .  
t24-2S. 

~ SFPP Relay Bdd  at pp. 1~-4~ 

Trem. RelL § l.TO~l(bX2XIiX1996). 

~ SPlaP Ret~ly Beef at p. t43, 
f~t ~ c  188,M p. 4. 

See. e4'., Nava.lo Initisl Brld at p. 107: West 
Line S~Ippe~ RetJty Brief st  p. 4S. 

¶ 63,014 

'~t SI~lalP Rep~ Br~r at ~ .  ISlo&3. 

~a4 Ex. 240. Sd~dule l. line 9. 

" t  Ex. 46& Schtclk~ & I~e~ &9. 

~ S e e  Ex. 2Sh Schedule I (Revised). Une 9;. EL 
2S2. Schedule t (Reviled). uaeg. 

~ See Ex. 2~6. ,~fiedule I (Re,~ted). Une ~ Ex. 
2S,'. Schedule t (Revisit). 9ae9. 

P~4Nrld EnerlW Gukl~lnm 
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will be treated separately for cost of service 
purposes for reasons discussed hereafter. I hold 
that  a multiplier  of 0.666? shall be used to 
determine SFPP's tax allowance for the East 
Line and tha t  a mult ipl ier  of 0.6962 shall be 
used to determine SFPWs tax allowance for the 
West Line. 

The next tax allowance issue concerns the 
calculation of the interest expcuse used i n  the 
tax allowance base equation. The Commission 
established the framework for this calculation 
in Williams Pipe Line Co.. Opinion No. 154-C. 
where i t  directed an oil pipeline "'to determine 
its interest expense deduction by multlplyi lw 
its weighted cost of debt t imes its net depreci- 
ated ortlrlnaJ cmt rate base. ''e~ The parties 
d isa4F~ about the propor method for comput- 
ing the we/ghted cost of debt  used in this calcu- 
lation. SFPP witness Mr. Jesson calculates the 
weighted cost of debt by multiplying the cost of 
debt times a debt capital  structure adjusted to 
reflect the t reatment  of urmmortized deferred 
carninss, ~ Navajo  and West Line Shippers 
rely c~ Navajo witness Horst's approach of 
caicu~ttnB the woighted cost of debt by multi-  
plying the cm;t of debt times SFPP's book debt 
capital structure. 6m 

In  Opinion No. 154-C. the Commission held 
that the same capital structure should be used 
to calculate both the interest expense deduc- 
tion and the allowed interest  return. ~ t  The 
Commission also has held tha t  the capital 
structure used to calculate intef~est return must 
be adjusted to treat unamortlzed deferred earn- 
ings as equity. ~ Furtbe~'more. the ARCO Pipe 

Ini t ial  Deci~on expressly rejected the use 
of book capital  structure for determining either 
the return on DOC rate bese or the interest 
expense- "kl The Commission ultimately upheld 
this decision without  modif icat ion on this 
point.  ~ 

Mr. Jessen uses the same adjusted capital  
structure In his calculation of beth the overall 
allowed return and the interest expense deduc- 
tion. ~ The approach advocated by Navajo. 
however, uses an adjusted capital  structure 

only in the calculation of the allowed return 
and a separate book capital structure in deter- 
mining the weighted cost of debt for the inter- 
est expense cak-ulation, u~' This approach is 
contrary to the procedures for calculating t u  
allowance interest expense deductions set forth 
in the Williams Pipe Line and ARCO Pipe 
Line cases, In l ight of the fooegolng. I hold that. 
the same capital structure shall be used to 
calculate both the interest expense deduction 
and the allowed interest return, and the inter- 
est expense shall be calculated using a 
weighted cost of debt which reflects a debt 
capital structure adjusted to treat unamortized 
deferred earnings as equity. 

Xl .  V O L U M E S  

A. P o a i t i o n s  of  t he  Participants 
All the partidpants in this case have submit- 

ted differe~t proposals as to what volumetric 
throughput should be used in developing 
SFPF's rates. 

SFPP*s volume recomme~lations are based 
on a d j u r e d  1993 actual  throughput.  SFPP con- 
tends that .  if  1993 is the base year. actual 1993 
volumes must  be the s tar t ing point for detor- 
mining which volumes will be used. SFPP wit- 
hess Pearl made adjustments  to actual 1993 
volumes to acc(xmt for atypical reductions in 
East  Line shipments due to refinery shutdowns 
in 1993/~7 These adjustments  were made on 
the assumption tha t  overall Arizona demand 
for South System petroleum product would re- 
main relat ively constant,  with the refinery 
shutdowns causing only a shift in volumes be- 
twee~ the East  and West Lines. SFPWs pro- 
posed 1993 annua l  adjus ted  volumes are 
19.448.406 barrels for the East  Line and 
34.045.385 barrels for the West Line. ~ These 
proposed volumes do not reflect either West 
Line volumes shlpped to the connection with 
Ca]hey Plpelin~ for inCerstste movements to 
Nevada or the trunkline component of volumes 
shipped to mil i tary  facilities, e69 

In the al ternative,  if a 1994 base year Is to 
be used for test year purposes, SFPP p¢~3os~ 

¢B WHHams f i fe /Jn¢ Co, 33 FERC 1 61.127. at 
p. 61.640 (1985). 

Ex. 240. Schedule 3 (Reviled);. Tr. 10644. 

See, eJr, Navajo Initial Brief at pp. 101-05. 

~a 33 FERC 1 61,327, at p. 61,640. 
~ ARCO Pipe/../he Co., 53 FERC 1 61.398. at p. 

6Z,389 (19gO~ 

43 FERC ! 6 3 ~ 3 .  at p. 6&3~8 n.4 (19~). 

Opinion No- 351, 52 FERC ~ 61,055; Opinion 
No. 35t-A. 53 FERC 1 61.398 (1990). 

Tr. 10677-78; EJ~ 240. 
~t6 Stt-. e.f.. E~ 42 I t  pp. 8-| | .  

FERC Reports 

~ T h e  EPR refinery was shut down for ~ first 
ten months o/1993 after EPR filed for bankruptcy in 
1992. Ex. 34 at p. 22. East Line v o ~ m  in 1993 also 
were adfected by other unrewemtatJve ¢vent~ in- 
cluding • two m~th shutdow~ of Chevroa's refinery 
and three mmths of downtime at Navajo facil~ti~ 
due ¢o sdx~Juled maintenance, ld. 

ee4SFPP proooses the followini breakdown o( 
1993 adjusted volumei: 10.810.415 barrek on the 
East Line to Phoenix. 8,637.991 barn~k on the East 
Line to Tuc~m. 30.302.063 barrels on the West Line 
to Phoenix. and 3,743,322 ban~ls on the West Line to 
Tucson. Ex. 511 at p. 2. 

em Id. at pp. 2-3. 

¶ 63,014 
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the u~e o~ volumes based on 1994 actual d a ~ .  
Si"PP oppos~ any adjustments to 1994 da ta  to 
reflect ant ic ipated  or actual  post-1994 in- 
cn:a~-'~ in b~st or West Line volumes. S/"PWs 
p r ~  1994 actual  annual  volumes are 
20.674.520 barrels for the East  Line and 
37,.521,093 bmreh  for the Weft  Line. ~ As 
with SFPWs ~ 1993 adjusted volumes, 
these filrures do not r ~ e c t  dther West Line 
volumes shipped to the connection with Calnev 
pipeline for Intes~tato mevemonts to Nevada 
or the trunkline component of volumes shipped 
to mil itary fadllties, wt 
The West llne Shlppe~ support the use of 

actual 1993 volUmetrtc ~ L  t ~  Arlminli 
that  the evidence demons t ra t~  n sustained, 
subsUmtlal Increme In West Line volumes In 
every year since 1993. ~ the West Line Sh/p- 
pers  oppose the  use of any  West Line  
throul~hput below 1993 actual  West  Line  
volumes. 

Chevron f a v o ~  the use of ndjusted 1993 
volumes in calcuIntlnl[ SFPP 's  prospective 
llteS. ~4 Chevron wiUte~ B~tt ,w~" ~0ked to ~c- 
tual ~ t s  for 1990 throush 1993. us/n~ 
Idstorical volume data  for the years 1990 to 
1992 m weU m v ~ u m e  data  from I~e ond of 
1993 to make edJustments to the overall actual 
t h r o u l ~ p u t  for 1993. Chevron '$  ad jus t ed  
v d u m e s  reflect both c e . e ~ o m  for refinery 
shutdowns on the East  Line in 1993 and 
mates of post-1993 market  growth In P h e m ~  
and Tucson. Mr. Battese projected Ess t  Line 
volumes to Phoenix of 36~00 barrels per day 
and to Tucson of 27,000 barreh, (w's Chevr~'s 
adjusted West Une v~umes Include projected 
West Line deliveries to Phessdx of 80J000 bor- 
rein per day and |xojected West Ltne deliveries 
to Tueson of 10.000 harrels per d a y . ~  These 
projected 1994 daily v o l u m ~  cormspcc~ to an- 
nual volumes ar 22,99S,0(X) berrels on the Fast 

t~  s i ~ P  pfolms~ the feamd~ Im~cdolm e( 
19q4 v~um~: 11.471.061 barnds m the Emt Line to 
Phot.N~ 9.203.4~ ~ en the Emt Line te Tuc- 
son. &.%3;V,.0~ bem, b m the West Line to Phe~b,  
and 4,149,0~ h~Tt~ m the w(st Lkme to Tm:sm~ 
at p. 2. 

t~t ld. at pp. ~,3. 

e2 In beth their Initial sad Reply ~ the 
West lane ~ stat~ wltheut furth~ eq~m,-  
Ue~ that "nWld~ a nmdmt adjtmme~ fro" El Pine 
Reflni~ dees m( mabea bl l  differm~'" West 
Sklppe~ initial Brier at i~ M: West Line 
Rel:4y Brief at pp. 46.47. 

*v~ See E~ 76& 

t~4 AJthoul~ Chevro~ refers to Its propesed 
velum~ ss "'1994 test y~ar vnium~" sad "actual 
1994 vdumes", it Is desr that these tenm are beb~ 
used to refer to IwoJectad 1994 vnium~ based on 
adjustments to actual 1993 velunm~ See Chevron 
Initial Brk-f at p. 126. 

¶ 6 3 , 0 1 4  

Line and 32.850°000 barrels on the West Line. 
I f  1994 volumes are to be used, Chevron objects 
to adjustlnR East Line volumes upward to re- 
flect a n t i c i p a t e d  increases in Eas t  Line 
thrOullhput doe to future events outside the 
test period. 

Navajo contesKIs that the minimum volumet- 
ric ~ t  which should be used for the 

Line h the actual 1994 Owoughl~t. In. 
cludh~ mil i tary volumes, of 66.720 barrtls Per 
day. s77 Moreover, Nuvajo arlNes that adjust- 
ments to 1994 actual volumes are ~ to 
fully compensate for the unrepresentative 
events of the 1993 base year. Navsjo  relies on 
the testimony of RHC witness Mammm'elll 
plactn8 ~ t d o w n  East Line volumes at 
72.500 barrels per day. &'a Navs jo  witness 
White  testified tha t  i t  took the East  Line mar- 
ket three years to fully recover from the r~ in .  
cry shutdowns of 1992 throullh 1993. ~ Navajo 
also notes that the o0mtructlon of the Dtmnoml 
m~mm.o~ pipeUne f ~ m  Its r~mory  m Atom-too 
to El Paso has increased ~lmlf lcamly  petro- 
leum product supply In the El ~ market. " ~  
N m ~ o  ~ that the Diamond Shamrock 
pipeline has mere~  t~stored the E~ Pmo mar- 
ket to Its p~-1992 supply availabi l i ty.  Based 
on this return of the East  Line market  to its 
hhtm'ical s ta tus  quo, N a v ~ o  t l ~ o m  sup- 
Ix r t s  the utllbmUon of a daily East Line 
~ t  of 75.000 to 8o,o~0 Imrr~L ~ 

RHC'$ arllmmmts on volumes focused on two 
periods: the period from the Imse year through 
the Initintlon of deliveries on the Diamond 
Slmmrcck line and the i~st-Dinmond Sham- 
rock peried. For the first porlod. RHC supports 
the m e  of ulxlated 1993 data.  RHC's  witness 
Mammare l l i  reviewed ref inery product ion  
recmis  and other historical da ta  to dotermlne 
that .  but  for events linked to refinery shut- 
downs, 1993 East  Line ~ t  would have 

~s Ex. 34 at pp. 20-24. 

q,n S~ Tr. 927S. T I~  ~ to an annual 
t h r ~ W ~ t  ~ 24.332,a00 bsr r~  

~ 1 ~ .  12 at p. 3. 

u ~  ~ a t p .  2. 

m TI~ Dlmmncl Shanwodc i ~ l l n e  wm d~llmed 
to denvB- peU~k, um pruduct~ at s rate d 27,IXX) 
~ per day adth the Imtentlal te be esluu~led ¢os 
capedty d 50,(X)0 Iwn, b per day. This pq~nne wen t 
into service in Nevember 1995. Ex. $80. 

~"See Ex. 53Sat p. 2. Throe Ixepm~ daily 
volumes correspond to an annual Eamt Line 
throughput of between 27,375.000 barrels and 
29,200~00 b*n~b. 

Fedwld Emwlff Guide/lime 
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been 69,662 barrels  per day or approximately  
25,400,000 barrels  annually, including mill tm'y 
volumes. M2 

RHC contemls, however, that rates based 
solely on adjusted 1993 volumes would be un- 
just and unreasonable under  section 1(5) of the 
ICA as applied to the post-Dhtmo~d Shamrock 
period. This  contention Js based on the a n t l d -  
pared  impac t  of the Diamond Shamrock pipe- 
l ine on the Eas t  Line market. R H C  claims tha t  
the influx of new product into El Paso will 
subs tan t ia l ly  Increase volumes on the Eas t  
Line.  e speda i ly  a f te r  the planned direct  con- 
nect ien of the Diamond Shamrock pipeline to 
SFPP.  683 RHC arllues tha t  allowing S F P P  to 
collect rates based on adjusted base year 
volumes would therefore permi t  S F P P  a sub- 
stantlai overrecovery of i ts  costs. RHC relies on 
the  Court  of Appeals '  holdln8 in D / s t r i ~  o[ 
M a ~  Corp. v. FERC: 

Case law does net r is ldly t ie  a regula tor  to 
the use of t e g - y e a r  ~ when la te r  infor- 
mat len  r e v e r b  that the es t imates  based on 
those flnure~ are  l ikely to be sm'iously in 
e r r ~  . . . .  Indeed, to fall to adjust  pas t  

may well lead to serious mistakes, 
creat inlf  ra tes  r a d k a l l y  diffes'ent from those 
tha t  would r e p l k a t e  costs or  serve other  
val id  reeulato~y purpme~  

737 F.2d 1208, 1220 ( l s t  Clr. 1984) (citations 
omitted).  R H C  does not propoue any specific 
volumes for use in es tabl ishing prospect ive 
rates ,  but  r a the r  advocates a number of meth- 
ods by which rates breed on I~s t -Dlamond 
Shamrock d a t a  can be determined.  '~* 

The  CommJssiou Staf f  supports  the use of 
volumes based on actual  1994 c~dendar year  
da ta .  Staff  favors the use of 1994 d a t a  over 
1993 d a t a  because the 1994 d a t a  be t te r  reflect  
shipment  patterns after the reopc~ng of ref lw 
ery Cal~tcity on the East Line. Sudf argues 
t ha t  the use of 1994 ac tua l  volumes is, if any- 
thins, conservative glvmt receftt volume in- 
creases on beth the Eas t  and West Lines and 
the likelihood of g rea te r  increases in the future.  
T h e  S t a f f ' s  r e c o m m e n d e d  1994  a n n u a l  

throughput ,  not including volumes associated 
with mi l i ta ry  ,thipments. is 21.357.021 barrels 
for the East  Line and 62,883,189 barrels  for 
the West  Line. Ms 

B. Discmmion 
I agree with the position held by vi r tua l ly  all 

participants that 1993 ac tua l  data should not 
be used beatuse 1he reduced refinery capacity 
on the East Line for much of 1993 makes it  an  
aberrat imml year. Par t i c ipan ts  propose e i ther  
the adjustment  of 1993 base year  volumes or 
the use of 1994 volumes. Some participants 
argue that the use of adjusted 1993 volumes is 
preferable to the use of 1994 volumes because 
d a t a  from the base year  should be the founda- 
tion for establishing tares. As noted above, 
however, the Commission permits the use of 
d a t a  outside the base period where the use of 
updated da ta  leads to a more rat ional  result, u~ 
Given the widespread anreement that 1993 
volumes are the result of anomalous condlitjo~. 
1994 actual volumes are more relxe~ntat ive of 
typical East Line throu~lput than even ad- 
justed 1993 volumes would be. I therefore l ~ d  
tha t  actual 1994 volumes shall be used. u17 

Hav ing  determined tha t  1994 da ta  should be 
used, the next question Is whether  actual  1994 
throughput  should be adjusted to reflect actual 
or anticipated post-1994 volume changes. Nav-  
ajo argues tha t  1994 ac tua l  volumes must be 
adjusted because the Eas t  Line  marke t  had net 
fully recovef~l  from the aberra t ional  marke t  
conditions by 1994. I reject this arifument.  The  
overwhelming com~nsus in this case is that 
1994 actual  volumes are representa t ive  of pre- 
shutdown volumes, ea 

I next c-m~ider Navajo  and RHC's  argu- 
ments  as to the impact  of the Diamond Sham- 
rock pipeline on Eas t  Line throushput .  I t  is net  
unreasonable to prok'ct increases in Eas t  Line 
volumes due to increases in the El Paso petro- 
leum supply  a t t r i b u t a b l e  to the Diamond  
Shamr~k pipeline. Indeed, there is some ~Jlnht 
evidence tha i  such increases are  a l ready  occur- 
ring. 68g Conversely. the Diamond FJmmrock 

em Ez. 323 at  ;~. 1-7. 

tmTr. 5429. 

m The advecated mt, thedl Incinde Imutn8 an m-- 
dmr Umt r a t a  aft~r 1 9 ~  must be rinsed m hilrhes" 
volumes, hokBn8 the m ~ d  open with a d~.t'tlve that 
SFIMP ffle tq~llttcd t e s ~  on vokgms and ex- 
peme5, o¢ dh~-~in8 SFPP to fire an Emt Une cmt 

~ study at ~ future Ume. RHC 1 ~ 8 /  
Brief at pp. ~-4S. 

~ T r .  7761. 

~ e.I.. /¢~mmk 7 ~ u p .  Co. ~ FERC 
1 61.122. at p. 61,383 n.93 (1991) (the Commimlon 
may rely on updated volume data outside the test 
ix-tied It necemar/to achieve a ratlmml ~ l t ) .  

FERC Rqmrts 

~ The use ~4 1994 v o ~  is cen~tent  with the 
heretaf~-e dbcum~ aplx-each of rain8 data beye~ 
the base Ixa'ied in this case m that fm-wat~le~inff 
rates may be established as accurately and fairly as 
pm~ble. 

~d8 Even RHC witne~ Mmmmwelli, whose testi- 
mony NavaJo cites to 5Ul~pOrt its arl~mcnLs. 5uuite5 
that " l  know of no major obevnttteoal events In 19q4 
. . .  that weokl came me to ~ay 1994 theukl have Ix, en 
somethtnff  d / f fet~nI  . . . .  " T r .  5295.  

emt For e~mmple. East Line voimne4 increased to 
79.311 tmrreh per day In IX.temPer 1995. the momh 
a/ter the ~ Shamrock plpellne c ~  
operation. See Ex. 577 at PP. 6-7. 

¶ 63,014 
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pipetine ul t imately m a y  have  little or no ira- 
pnct on Earn Line v d m m ~  There Is evldem~ 
that  the  bulk of additional product delivered to 
El Paso v ia  the Diamond Shamrock Idpellne 
will be shipped over ~ Pipe Line's sys- 
tern to the Albuquerque market and not over 
SFPP's East I..ine. ~0 The recmxl is slml~y in- 
suf f ldent ly  developed on this  point. I t  m a y  be 
seve~'al yea r s  until  the  full impac t  of the  Dia-  
rno~ld Slmmrock plpoline on East Line volumes 
can be determined.  Res~ut lo~ of this  Issue 
c a n n ~  be delayed for so Ion~. and I c a n n ~  
~ l i s h  ra tes  based on purely speculative in- 
c r e ~ e s  in t h r o u ~ p u t .  I hold tha t  1994 • c t u ~ l  
volumes should not be adjusted. 

are  d i n : m p ~  between the  1994 
"actual volumes" proposed by the participants. 
These  dtscrepandes  are pr imar i ly  due to what 
Is Induded In the proposed ~ NavNo a~d 
R H C  include the  t runk l ine  component  of 
volumes shipped to m l l i t • r y  fa~l i t ies in their 
proposed 1994 ~ ' t ua l  volumes. The flsures 
posed by  S F P P  and S ta f f  exclude mi l i t a ry  
vo lume¢  The  relationship of mi l i ta ry  facilities 
to inten,U~te petroleum pipelines requires 
da] comkk Uo  The charSes Paid by mm- 
tary Iactlities for tr•nslmrtation Imd related 
services a ~  not establkhed by Commimion 
r a ~  pro=edur~ they are ~ u x l  be- 
tween SFPP and the United Slates irovem- 
ment.~. ~ In  recqlnltio~ of the ~ status of 
mi l i tary facilities. I have a l re~y  approved of 
SFPP's me t i ~ l  c~ exdudin~ c~ts  attributable 
to these milita~ fadlities from the South Sys- 
tem costs of service, e~  Because mil i tary facil- 
i t , / c~ ts  ane excluded from the Eas t  and  West  
Lino costs of service, i t  Is appropriate to ex- 
clude mi l i tary volumes as well. 

Staff's proposed 1994 actual West Line 
volumes, not including mi l i tary volumes. 
62.883.189 10m'rels. S~'PP's proposed 1994 ac- 
tual West  Line vofumes, not  Incindlng mllitm-y 
volumes, are 37,521.093 barrels. The  d l f f e r e ~ e  
Is due to the  t r ea tmen t  od volumes shipped over  
California segments  of the  West  Line  to the  
connection wi th  the  Cainev Pipeline for inter- 
state movemmlts  to Nevm:l~  ~ includes 
these v ~ u m e s  In i ts  p¢opcud 1994 West  IAne 
v ~ u m e s ,  while ~ P P  does n e ~ m  The  
Pipelino IS net  • pmX of S ~ P P ' s  South System. 
To the ,.~tent that  v ~ u m e s  intended for the  
Cainev Pipeline sn~ shlpped o ~ r  a p o m o n  o( 
the West Line in California, c o ~  msodaUM 

with the transpmlJItlon of sm:h volumes are 
e~cluded from the West Line cost of service 
throullh the mechanism of SFPWs rome direc- 
tory. ~ As such, Calnev volumes should not be 
included in the 1994 West Line • c t u • l  
volumes. I f i r e ,  ore adopt SFPP's proposed 
1994 actual West Line volumes. 

Sta f f ' s  proposed 1994 ac tua l  Eas t  L ine  
volumes, ~ lncludlni  mi l i tary votumes, are 
21,357,021 borRb. SI~PP's pcoposed 1994 8¢- 
tunl East. Line volumes, not Indudine military 
volumes, are 20,674,.520 Ixu'reb. The dlfforecce 
here is due to the  t r ~ t m e n t  o( volumes shipped 
over  the Eas t  Line to Lordsburs,  New Mexico. 
Staf f  Includes s ~ h  volumes In its IXOpesed 
1994 Eas t  LJine actual  volumes, wldle S F P P  
does not. rm l.,ordsbur~, New Mexico b on 
SFPP ' s  Eas t  Line. ~ Sldprm~ts  from El Paso 
to Lordsbm~ are interstate shipments  on the 
Fast Uno. ~ volumes therefor  should 
be included in the 1994 Eas t  Line octuni 
th rou~puL I ~ o r  a d o ~  Sudf's proposed 
1994 actual East Line volumes. 

In  light ot these flndinlrs, I hold tha t  the 
foliowins 1994 actunl Eas t  Line v o l u n ~  d~ali 
be used in c l ~  S~PP's mte~ an mmt~l  
volume ~ 21.357.021 barrels,  which Includes 
682,501 b~rrt4s on th~ E m t  Line  t o ~ ,  
9,203.459 ~ on the East Line to 
and t l . 4 7 1 J ~ l  barrels on the East Line to 
Phoenix. The  followin¢ 1994 actual  West  Llno 
volumes sh~dl be used in developlmr SFPP's 
rates:  an  annual  vohame of 37,521.093 harrt4s, 
which lnoludes 33.372.065 hsrmls on the West 
IJne to Pho~ilx and 4,149.028 ~ on the 
We~ l.Anc to Tuamn. 

X I I .  S E P A R A T E  E A S T  L I N E  A N D  
W E S T  L I N E  C O S T S  O F  S E R V I C E  

Another issue is whetl~:r SFPP's rates should 
be bmsmi on selpm~te costs of sm'vice for the 
East Line and West Line or on • s i n g l e  "South 
S~tem"  cost of service. SFPP I~ses its pro- 
oesed rates un a s/nsle South S,.,stem cost ol 
service. Chevron. Navajo, RHC.  and Staff  d im- 

with SFPPs approach and control  that 
East and West Line costs should be computed 
separately. ~ 

SFPP arllues that rate r~u la t lon based on • 
comb/ned South Sy~em is more c o n ~  

tent with applicable Commlss/on ix~.ced~t. 
S ~ P P  relies p d l ~ p l l l y  on the  Commiss/on's 

m ~ Ev. z33 at ~ & ~ z43 at p ~  5~ .  

e '  Time c h s r ~  ~ s u b j ~  to the p n ~ s / ~ m  ~ • 
~ d  ~ t u ~  S e c t ~  22 d the ICA. 49 U ~ C  aOp. 
§ 2 2 ( 1 ~ S ~  

~ S~  the d~mmlm ~prm on Cost ~ 
and Re~mse C~dltin~. 

~ C~m~s~ Ex. S! 1 at p. 2 w//h Ex. 27/L 

¶ 6 3 , 0 1 4  

~ ~ e  the d b c u ~  ~ es Cost ~ 
and R ~  C.~dltlnE. 

~ C o m ~  Ex. $11 at p, 2 wftb E~ ~ &  

~ . ~ e ,  e 4 .  EL 145. 
~ T h e  Wmt Line ~ took no position on 

t h i s ~  ~ W e n  Line Sh~pe~ Initial B r i a r  p. 
59:. w ~  Line ~ l l~e r J  R e ~  ~ s t  pp. 4 Z ~  

Federal £neqD, Gukis l ln~ 
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decision in W~lilmns Pipe Line  Co.. Opinion 
No. IS4, 21 FERC 1 6 1 2 6 0  (1982). In  that 
decision the Commission stated a gonefal pref- 
erenee for system-wide regulation over "point  
to point regulation" in oil pipeline ease~ ~ The 
Commission said tha t  " this  rule avoids the 
need for refined inquiries into the allocation of 
costs tha t  would .he essential to sesment-by- 
segment rellulation," noting tha t  "[s]uch in- 
qulHes tend to be metaphys/cal, inconclusive, 
and barren. ' ~  Sk'~P contends that the Corn- 
miss/on established a sy~em-wide regulation 
policy in Williams which requires in the pre- 
sent case the assessment of costs based on a 
tingle South System. 

Although Opinion No. 154 does support  a 
system-wide regulation policy, i t  is doubtful 
tha t  the Commission still  folloy~ such a policy. 
SFPP  cites several more recent decisions where 
the Commie'.ion suppOsedly evaluated rates on 
a system-wide basis, ~°  but  nothing in those 
cases addresses the issue of assessing the costs 
of an oil pipeline system comprised of multiple 
lines or s e s m m t s  with dist inct ive characteris- 
tics. A far  more relevant precedent is the D.C. 
Circuit Court's review of Opinion No. IS4 in 
Farmers Un/on Omt. Exdvu~e,/ne.  v. FERC, 
734 F2d  1486 (D.C. Cir.) cert. denied sub nora. 
tVi l l lams Pipe Line Co. v. F~'mers  Union Cent. 
Exchanire, Inc., 469 U.S. 1034 (1984) ( "Farm-  
ors Union IF') .  There the court sugsests tha t  
point-to-point regulation would be more consis- 
tent  with both ICC oil pipeline precedent and 
the In ters ta te  ~ m m e r c e  Act's requirement 
that  "every  unjust and unreasonable c h a r ~ . . .  
[he] prohibited and declared to be tmlaw- 
ful. ' 'ml The Court went on to state, "Because 
oil pipeline rates are cha fed  on a point-to- 
point basis, such cost allocatlm ensures tha t  
the costs of providing service over a givmt 
terri tory will be recovered mdy from the com- 
panies that  ~ that particular service. ''z~ 

I t  is true that  the  F a r m e n  Union I I  court 
did not make a final determination of the "sys- 
tem-wide regulat ion" issue, determining in- 
s t ead  t h a t  the  issue had  been dec ided  
prematurely by the Commission. m] Nonethe- 

less, the Court of Appeals sent a strong signal 
that  the Commlss|on should allocate costs on a 
point-to-point or "sesment"  basis where appro- 
priate in future oil pipeline cases, m4 

This all[hal was heeded by Administrat ive 
Law Judge Thomas L. Howe in Southern / ~ -  
ch ic  Pipe  Lines, Inc.,  39 F E R C  163,018 
(1987). That  case resulted from challenles to 
rate increases on the East  and West Lines 
proposed by SFPP's predecessor, SPPL. In his 
initial decision Judge Howe relied in part on 
Farmers Union I I  to reject SPPL's  arBument 
for assessing East  Line and West Line costs on 
a combined South System basi~ ms This portion 
of the init ial  decision is arguably dictum be- 
cause the proposed rate I m : r e ~  in that  case 
were rejected primari ly due to the failure of 
SPPL to allocate costs between Inte*~tate and 
Intrastate operations. ~ 

The  Southern Pacific init ial  decision never- 
theless establishes a framework for determinine 
whether an oil plpeline's costs should be allo- 
cated on a segmented or system-wide basis. 
F a n n e n  Union I I  dictates that  costs 5honid be 
allocated to appropriate sellmonts of an oil 
pipeline to et~ure fair dlstdbutloa of o0sts 
among the plpellne's custmners. ~ In  Southern 

Judlre Howe looked at  an available 
facts concemine the South System, Indudtng 
pipeline desllm, customer usage, and any costs 
common to both lines to make this determina- 
tion. I follow a similar  factual inquiry in the 
prese~lt case .  

SFPP states tha t  the facts set forth in this 
case require single system cost a l l o c a t l ~  Spe- 
df lca l ly  SFPP claims tha t  the following facts 
support the use of tha t  apgruach: 

( I )  ~ [East and West Line] operations 
have always been treated by SFPP and its 
predecessors as a slnt4e system; (2) the East 
and West Lines are operated on a completely 
integrated basis; and (3) in practice shippers 
use the East  and West Lines as a tingle 
system1. 

SFPP Ini t ia l  Brief at  p. 173. 

me 21 FERC 161.260. at pp. 61,6.50-51. 

Id. at p. 61.651. 

z°° See SFPP Initial Brief at pp. 174-75 ( c i t ~  
ARCO Pipe Line Co.. Opinion No. 351, 52 FERC 
| 61~)~50ggO), afrd and nux~ed In pan on reh'm. 
Opinion No. 3,51-A, .53 FERC 16|~1198 (lgqO):. Lake- 
head P/pc LJne Co.. L.P.. Opini~ No. 397. 71 FERC 
16t,k3S (1995). reh't denied, Opinion No, 397-A. 75 
FERC ~ 61,181 (1996)). 

~m 734 F.2d at 1528-29 (quo~lr~ 49 U~.C. § l(b") 
(emphasis in Circuit Court opinion)). 

z~ 734 F.2d st 1528. 

I(t. at 1529. 

~ R C R ~ o m  

m4 "In maktnll a dedslon ~ c~t  allocaUm Wln- 
clple~ FERC should be cqpdzant ~" the ICC's past 
cmt allocatlm practices, and should accord a0~mpH- 
ate ~ o n  to the mandate ot sect/on I(S).'" 734 
F.2d at 1529. 

"I find that the East IAne and the West Line 
are no¢ cmCllpa~z portimm ot dm san~ system but 
are each • separate "section* or *selpment' . . .  
lalcc~dlnllly me cmcs mf me Emt and West Lines 
should be sel~rately computed . . . .  " 39 FERC 
1 63.018, at p. 65,079. 

m, Id. at pp. 65.0?7-78, 

734 F.~l at 1529. 

¶ 63,014 
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In support of i ts assertion tha t  the East  and 
West Lines have always becm t r ~ t e d  as a 
~dngle ~Nstem. SFPP noCes that  the two lln~5 
w~r¢ built a~ part of one construction pro- 
)ect. v°a SFPP also states that  deddon5 on ca- 
pacity expansions are only made ni ter  a 
c o n s i d e r a t i o n  of o v e r a l l  South Sys tem 
factors. ~ 

Othe~ facts, however, do nat m l ~ o r t  the 
cla/m tha t  SFPP always treats  the East  and 
West Lines as a single system. For example, 
SFPP currently has unequal rates on the East 
and West Lines. The separate rates, estal>- 
lished by ~ t ~ t  agremmmt with the I~r- 
ties in the Southern ~ ~ were designed 
to reflect separate developments and expansion 
projects specific to each line. n °  

SFPP also f ~  on the "o l~ ' a t lmml  lnte- 
ffration'" o~ the South ~ . e m .  S~"PP witness 
Abl~md testified tha t  the East  and W m t  Lines 
are manased by a shale computer omtrol sys- 
tem and ~ serviced by many o( the same 
pecsotln~ aJIKJ ~ fad~tJe¢ 711 ~M~I'. Ab- 
baud used the Phaenix tankage o l~ra t iom as 
an e~ample o( this  ope~ational inte|ffatlon; he 
testified that  "product  from the East  Line 
comes into throe I~mkout tanks as ~ as 
product from the West Line. "TL~ SFPP a im 
cites the administration ~t" Its prm*atlon i~l icy. 
which permits a shipper to use h ls t~Ica l  move- 
ments on one line to show "demonstrated need" 
for line space on the other line. as a further 
illustration ~ an intelpmtion whid~ supports 
the South System cost allmmtlon ~ 7 1 3  

The fact tha t  SFPP maintain5 camputm" sys- 
tems, p ¢ ~ .  and facllftJe5 wh/~t  service 
both the Ea~ and West Lines dins not rapport 
a conclusion that both lines should be treated 
as part of a dnlde wstem. SFPP vdmess Ab- 
boud testified that the central coraDuter 
trol system also ~tco~ uperatloem on its 
Oregon LIn~ rood Northm'n ~ d f f m  Line mm~l 
tha t  SFPWs Watson fucOltles and 
service beth its West  Line and San Diego 
Line. n~ SFPP Is not ~ ,  howev~,  that the 
Northern Callfonda ~ ~ Line, 
5an Diego Line shoed  be onnsldered Imrt a( a 

common system with the East and West Lines. 
Nor Is SFIPP's proration 1~4icy compcillnl~ evi- 
dence o( a n¢~l to treat the, East and Wc~t 
Lines m a Mnlile system. A hlstocy o( ship= 
merits on one line does not 8uarantee a shipper 
any" lxlof l ty  ddpp ing  rights with respect to the 
o t h ~  line. Instead, tha t  history is merely cot~ 

evidence tha t  the ddppe~ has met  a 
"demcmtrated need" criteria m a new shipper 
on the other line. 7L5 A West Line shipper is 
t l m ~ o m  assured ~ no special s ta tus  on the 
East Line =mJ vtce vers~ S=cha policy do~ 
not support the single system akop¢o~fl. 

SIPPP claims that shippers u~e the East and 
W ~ t  l ines as a s ~ l e  system. SFPP witness 
Pearl testified that "nearly 50 percent of total 
East Line and more than 40 percent of total 
West l i n e  movements" comistecl of volumes 
moved by tlmse shipge~s who s~lp cm b e ~  t l ~  
Emit ~ W ~ t  Lines. 716 SFPP dtes this and 
other facts to support Its dut ra~er lznt lon  of 
~ 5outh System as one wbefe ddpl~¢S ron- 
t l n d y  shift volumes betwee~ the two lines. T h ~  
d u m a c t ~ a t l o n  is not completely Ecura te .  
~ P P  uses Imtch cycling when d d p p l a l  on the 
East  and West Llne~ ro ta t i r4  ddpments  of 
different types o( pe~J-oleum imm'ucts on a 71/2 
day tyrO- n7 Batch cyding  constraints dictate 
when a shipper can move pcoduct from o~m line 
to the oth~, lind l imits imposed by ~']P]~s 
pcmatlon IX~Cy restrict how much product can 
be moved. 7m Such Hmitations p~-vent shipper3 
from quickly and easily shiftln~ volumes be- 
twee~ 

Mr. Pearl's testimony confirms that over half 
of the ~ shlpped on beth the E=st and 
West Lines were from tlmse shlpperu that do 
mX ship on both line~ I f  rotes w e ~  established 
on a comblned South System basls, East Line- 
only s h i p l p ~  would be likely to bear a 
porUonate share c/" the costs amoclated with 
the West Line, essentially subsidizing the West 
Line sNppem, n9 ~ l s  result woukf be contrary 
to the Court's dlrectlon in ~ Union I I  
that the coats of providing service o v ~  a given 
territory should be recovered only from the 
companies t lmt  use the partlculax r~vice .  

~ 8  Tr. 8125. 

~ SFPP Inlthd Bdle~ at p. 177. 

Ym See E~. 859;. E¢ 8~2` 

7tl EL 144 at p. 6-7.  

7u Tr. 8847. 

7u.~FPP Initial Brief at PP. 171-7~ (dUn~ 1~'. 
zm4a.49. 89OOO3. 9069-71). 

n4 Tr. 8844-45. 

7L~ Tr. 8848-52. 

JI6 Tr. 

~t~ See, e . l~  'Yr. 5242, 

¶ 6 3 , 0 1 4  

~ See E~ 403 at ~ .  10-12. 

zn . ~ d ~ h  Brat aml W~t  Line ~ d ~v tce  
h m ~ t  mbecakuhl ted  l a ~ t h  th~ 

,,n the ~ Indicates that West Line 
¢m~ ~dll ml~umtial~ e~ .~ l  East IJne Cmu~ Cmz~ 
pare E~ 2M, Sd~dule I.D. 1 ~ WeM Line 
coa d send~ d I,*3,001,232) w/tb F~ ~ ,  Schedule 
1. p. 1 (l~'Opaled East Lla~ colt of service of 
$13,362,5~). The projected expamlc~n cmts for each 
line Idmo mwy s~m~mUa]~. See ~'~ 258 at p. 4 (East 
Ltne exp*mlon cm~ ~H total apmmgzmte~ 124 
miillm~ wJ~Rm West LI~  esgp4~on ¢~sts will total 
apccmtmately $140 million). 

Federal | n e q w  Gulc~lnes 
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The physical design of the South System is 
another fact strongly supporting a segmented 
cost allocation approach. Product flows In op- 
posite directions on each line, in a westerly 
direction from El Paso on the East  Line and in 
an easterly direction from Los Angeles on the 
West Line. Although the two lines run parallel. 
albeit in opposite directions, between Phoenix 
and Tucsen. the two lines do not overlap. In 
other words, petroleum products which origi- 
nate in Los Angeles on the West Line are never 
transported to El Paso over the East Line, and 
petroleum products which originate in El Paso 
are never transported to Los Angeles on the 
West Line. The East  and West Lines therefore 
are separate and distinct segments of pipeline 
and cannot be considered parts of a single 
uninterrupted system. 

I find tha t  the facts set forth in the record 
support the establishment of rates based on 
separate costs of service for the East and West 
Lines. 

SFPP makes several arguments as to the 
potential  impact of establishing rates based on 
separate East  and West Line costs of service. 
Noting tha t  there likely would be a dispari ty 
between rates based en separate East and West 
Line costs of s~'vtco. SFPP argues tha t  a signif- 
icant number of shippers would shift product 
to the line with lower rates, rm SFPP witneSS 
Pifer claims tha t  the resulting var iabi l i ty  in 
throughput  would lead to a var iabi l i ty  In reve- 
nue such tha t  SFPP would be placed at  the risk 
of long-term cost underrecove~Y. 7zt In  addition 
to its own risk of unden'ecovery. SFPP con- 
tends tha t  the shif t ing volumes would lead to 
frequent adjustments of and challenges to tar- 
ills. resulting in ongoing volat i l i ty  of the East  
and West Line rates. ~ 

I do not agree with these arguments. SFPP 
has not demonstrated a substantial  increase in 
its risk of cost underrecovery. As discussed 
above, SFPP greatly overstates the ease with 
which shippers can shift volumes between lines. 
Moreover, the East  and West Lines currently 
have unequallzed rates, a s i tua t ion  which 
SFPP concedes has resulted only In "'a modest 
variabi l i ty in its total revenue as throughput 
shifts from one line to the other. ''723 I t  is true 
that  the rates established under line-specific 
cost allocatian may result In some volume 
shifts that  may ul t imately  lead to the filing of 
subsequent rate adjus tments  or challenges. 
This possibility Is not a reason for abandoning 
the otherwise appropriate approach of llne-spe- 

cific cost allocation. The filing of subsequent 
rate adjustments or challenges is instead the 
natural response of an oil pipeline or its ship- 
pers to changes in market conditions. 

Having considered all the arguments of the 
participants,  the law. and the relevant evi- 
dence, I reject SFPP's  "South System" cost of 
service approach and hold that SFPP's rates 
should be based on separate costs of service for 
the East  Line and West Line. 

X I I I .  R A T E  D E S I G N  

The rate design Issue is whether SFPP's pre- 
sent rates should he evaluated In the first in- 
stance by comparing company system-wide 
costs and revenues or whether SFPI~s present 
rates should be evaluated by a fully-allocated 
cost analysi~ 

SFPP argues that an adjustment to rates 
would only be necessa~ and appropriate If It ts 
f'wst shown that SFPP's revenues for a system 
exceed its costs for that system. I f  an adjust- 
ment to rates were necessary, then In the case 
of prospective rates, argues SFPP. the starting 
point for further analy~s for SFPP's South 
System should be the pipelinc's existing rate 
design resulting from the 1988 and 1989 settle- 
merits that  produced the current rates; the 
prospective rates would be adjusted based on 

relationships to reflect the newly allowed 
costs and assumed volumes. Only in the event 
of a f inding of dlseriminatlon, argues SFPP. 
should the appllcatic~ of some more elaborate 
and detailed analysis, such as fully allocated 
costs, evon be considered, xz4 

The part icipants  In this case have referred to 
this por t ion  of SFPP as SFPWs "headroom 
analysis." Under this apprmtch SFPP only at- 
tempts to justi fy its rates by producing evt- 
denco which, SFPP alleges, shows that  Its 
South System costs exceed its revenues. 

The complainants and Staff take imue with 
SFPP's pos/tion. In  essence they argue that  
SFPP's rates must he evaluated by doing a 
fully allocated cost analysis, which SFPP did 
not do, and tha t  SFPP's  headroom approach 
should not be accepted. Furthermore, they ar- 
gue that,  even assuming the validity of SFPP's 
headroom approach. SFPP's current rates can- 
not be Justified by Its headroom analysis. 

The Staff and complainants submitted evi- 
dence a t tempt ing  to demonstrate that  SFPP's 
individual rates arc unjust and unreasonable. 
These showings were supported by cost of ser- 

r30 See EL 154 at pp. 45-$~ 

Y2i ld .  

r u  ld .  at pp. 53-55. 

~ SFPP Initial Brief at p. 182. 

FERC Repom 

724 SFPP Initial Brit.{ at p. 188. In the sectlo~ d 
its Initial Brief discussing rate evaltmtion and rate 
design, SFPP a~m dlscumes how f~3aratiem, if any. 
d~oukl be determined. Repmltia¢~ are discussed in fr i  

in this initial decision. 

¶ 63,014 
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vice a n a l y ~  that tully allocated ~ 'PP's  costs 
down to each individual rate • t  issue. 

Under  the I n t e r s l • l e  Commerce Act  
("ICA"), each and every rate chaqged by • 
jurJsdic l ional  car r ie r  must  be Just and 
reasomd~_ 

Al l  charires made for any service ~ or 
to be ~ in the transportalion of pas- 
senirers or propeL~¥ . . .  or in connection 
therewith, sheU be Just and reasmud~e, and 

unjust and ~ d ~ r s e  for 
such service or any par t  ~ is prohibited 
and declared to be unlawfu], rzs 

As justification for its headroom anaheds and 
pre~nmUoe~ SFPP relles on s t a t e m ~ t s  in  
Commiedon Order No. 561-A, r ~  OnSe~ No~ 
5717o and Opinion No. 391-A. rm Howev~'. 
these authori t ies do not support SFPP's 
pesitlon. 
The Cammlmlon in Order No. 561-A loft the 

door open for oll pipelines to advocate cmtle~ 
methedok~e5 other than  fu l~4noca t ed  ctms 
whon eJectJmr • cast of service ahernaUve to 
Irglexed rate~r~ The lastant cm~ whlch besan 
in 1992 before Order No. 561-A and Order No. 
571 w e ~  heued, does not Invofve electin~ a 
cmt of service alternative to indexed mte~  In  
any event  the election optinn in Order No. 
561-A is avai lable only In an ini t ial  rote f l l ins 
when the oil pipeline Is electinlr • cmt of sea- 
vice alternlUve to indexed rate~ Once • 
Is proumtaJ, however, tbe burdon on the cll 
pipeline increme~ This was mnde clear three 
months af ter  Order No. 561-A in the ccmpaa- 
ion rulemaJdns, Order No` 571, where the Com- 
mission resffh'med what i t  had sadd esf lkr ,  rJ° 
The Commission stated: 

All a pipeline need show to make a 
rathe case under the eost-ot-servlce alterna- 
t ive is tha t  the rev~mes to be produced by 
the indexed cemas rate~ mlm~mtlal ly  di- 
verge from its cmt~  Upon ~ h o~ -  
e v e r ,  t he  pipeline m u s t  provide data 
mOportln~ Its proposed ir, Wvidual  rates, ln- 
du~M~r ~ t / o n  and rate  d e s e x / t  w ~ n o ¢  
be allowed to char~ rates higher tlum its 

~ J t h ~ h  the Instant case is a ~ l ~ d n l  
case, there is no reason to ~ • d l f f ~ t  

~tandard under the c i rcumstanc~ here, where 
the complainants have made a pr/ma t ack  case 
challenging existing rates, and the burden of 
Woo/ has shifted to the pipeline to respond. 
T h e ~  is no basis to SFPP's  witness C ~ l d ' s  
mTament tha t  the system app¢~mch is appro- 
Wlate merely because the complainants carry 
the burden of pro~.7~ Once tha t  bmden of 
IX'Cof shifted to SFPP, i l  had an ol~lllation to 
(legend i ts  indlvlchud rates, Including alJocatiml 
and rate destim, and this i t  did not do. 

relies in part on a statement of the 
Cmnmission in Opinion No. 391-A r~ that  Wil- 
l iams INpe Line Co` ceuld pcesent In Phase I I  
of tha t  proceeding any methcxl i l  chase for 

a t  Just and reascxmble rates. Wlllinms 
then p t~ml ted  in Phase I I  of that  case a 
head~om analys~ Judse Nelson, the peesldinu 
ndminis t rmive law Jnds~ decisively rejected 

.ma/y5~ 

I I  is undisputed that Williams' system-wide 
t~venues are s~bstantlaJly less than its sys- 
tem-wide Opinion 154-B cost of service. 
T t m ~ o r e ,  says Williams, all of i ts rates are 
j m t  and r e a s c m l ~  

The concluston does not follow. This total 
cmt  of service indudes all costs of every- 
~ t r a s t a t e ,  interstate, crude, LPG, as 

as the "products" In issue here. There 
was no effort even to match relevant costs 
with relevant r e s c u e s .  In any evmt ,  the 
fact that total revenues produced by all of 
the rates msff be lower than total cests sheds 
no Usht on the prowiety  of any particular 
rat~ thus proves nothinir in assessinlr 
the reasmm~e53em of the rates for the twelve 
noncompetltlve tmu'ketL Such rates could 
well be unreasonably ~ h i l e  company- 
wide revenues neverthe~ss remained below 
company-wide Opinion 154-B costs. There is 
no authori ty for the propmttion that  this cost 
of service somehow biemes all individual  
rate5. 734 

~3~P ' s  ~ mudysls does not pceve the 
of its indlvldu~ mte~  A fully 

a l i o c s ~  cmt  s m d y ~  on the other hand, does 
shipp~'s and the Commission to dete~ 
the rmummblenem of Individual rates. 

m 49 U ~  app § I(5)00 (lge8~ 

~SFERC Stats~ • ReSs. 131,000, at Ix 3h107 
( 1 ~ ) .  

7OFERC stats. • R q s .  131,0o6. at pp. 
31.166-67 (1990. 

7]s W////ams P/pe L/ae Co, 01~Ion N~ 391-,~ 71 
FERC | 61,291, at p. 62,148 (1995). 

r~ FERC Stats. • Re~ I31,000, at p. 31.107 
( 1 ~  

¶ 6 3 , 0 1 4  

n ° F E R C  Stats. • Ress. |31,006. at pp. 
31,165.67 (1994). 

•t/d. at p. 31.167 (emphasis sdded). 

m~ SeeEx. 188at p. 18. 

r~ Wfmm~s Pipe L/he Co., 71 FERC | 61,291. at 
p~ 62,1",8 (1994). 

m Wttffsms Pipe f ine Co, 75 FERC | 63016, at 
p. 65,063 (1996) (citations omitted). 

Fedm'M |MYSY GuidmJinas 
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SFPP also seeks support for i ts headroom 

approach in Commission Opinion No. 154 n~ 
where the Commission supported a system- 
wide rate ~ for oil pipelines. The case 
then went to the United SCates Court of Ap- 
peals. ~ Tha t  Court, while not ruling on the 
Issue of system-wide versus point-to-point 
ratemakin~, because the Court deemed the is- 
Sued to be premature,  left no doubt where the 
Court stood on the matter:. 

Our review o/relevant ICC IX¢ccdents shows 
t h a t  p a s t  oil  pipeline ~ h a v e  in- 
cluded a t tempts  to set rates "computed oa a 
detailed allocation of costs to the proper sec- 
t ion of the pipe-line system. '';'37 

The court then stated: 

We also find dlsturbLng the apparent  tension 
betweett FERC's actlen and the language of 
section I(5). While FERC made assurances 
in  Wi l l i ams  that patently discriminatory 
t.~c'tlcs will not be Immunized from sem-ching 
re~Jlatow scrutiny, the FERC's systemwide 
approach would apparently tolerate substan- 
tial variance in allowable returns ~mong 
pipeline sqpmmts without any justiflcatlen, 
cest-based or otherwise, r~s 

The Court provided directloe to the Commis- 
don in the event i t  c~msidercd the cost edloca- 
tlo~ issue on remand: 

In  making a decision ml cost allocation prin- 
ciples, F E R C  should be cognizant of the 
ICC's past cost allocation practices, and 
should accord appropriate consideration to 
the mandate of s¢ctlen 1($) ne 

SFPP's arguments that the A R C O  line of 
dectslc~s supports its position Is similarly mis- 
placed, r~° The ARCO cases dealt with separat- 
ing crude systems from products systems, not 
separatinlf products systems from one another. 

As noted, SFPP a r i s e s  that  an adjustment to 
rates is ~t ly  necessary if i t  is shown that  
SFPP's  revenues exceed costs for the South 
SYstem. But en this record, oven if we were to 
accept SFPP's  argument,  i ts a r l~men t  fails. 
Complainants  and Staff have shown tha t  SFPP 
can only just i fy  its headroom anaiysls by rely- 

ing oi3 costs which have been disallowed, In 
whole or in part. by this Initial decision, such 
as SFPP's request for IitisatJon v0sts and the 
costs of its reconditioning program. I t  was seen 
repeatedly throughout the hearing that  the dis- 
allowance of even one of these e lemmts  would 
slnk SFPP's costs below revenues and thus in- 
validate SFPP~s be~lroorn appcoach.74z 

In accordance with ICC and FERC prece- 
dent, i t  is held that S~PP's  rates shall be evalu- 
ated besod upon a fully allocated cost of 
set"vice. Moreover. as Staff witness McCe.]land 
testified, the rates shall be des~ned by allocat- 
ing the cost of service between m i l e a ~  and 
nco-mlimtire costs j  '~  The mllcai~ costs include 
such items as depreciation, return, taxes, and 
operatlc~ and maintenance expenses. Noa- 
mllease costs include Items that are not dis- 
tanoe s¢~sitive, such as administrative and 
general expenses, r~  

The non-mllenge costs shall be allocated on a 
?. : barrel basis to derive their cost per barrel. 
1", ." m f l e a ~  costs shall be allocated first be- 
twcen p o l n t - t ~ t  movements, using barreb 
miles M the allocation factor. The allocated 
total costs en a I:mrrel-mlle Ims/s shall then be 
divided by the test year bmTel-miles for each 
movenumt to determine the cost per barrel on a 
babel-mile  tms/s. To derive the total cast per 
barrel, the product of the ml lea~ cost per 
barrel on a Imrrel-mile basJs and the miles o/" 
e"ch movement shall be added to the enst per 
be r r~  on a barrel brisk.744 

X I V .  C H A N G E D  C I R C U M S T A N C E S  
For Chevnm and the West Line Shippers to 

pursue their complaint5 against the majority of 
SFPI~s existing West Line rates, they must 
satisfy the " ~  circumstances" test of 
§ 1803(b) of the Ene~,y Policy Act of 1992 
("EPAct") .  The CommJsrdc~ has determined 
that  most of SFPP's West Line rates satisfy the 
cooditlons for "grandfathering" protection of 
existing rates under § 1803(a) of the EPAct 
and are therefore deemed "just and reasona- 
b l e "  as a m a t t e r  of law. r45 Such 
"grandfathered" rates can nelly be c h a l I ~  

r,~ WHHams P/pc L/no Co.. 21 FERC 1'61,260, at 
p. 61.651 (1982). 

~ FL,-men Union CenL Exch. v. FERC,  734 
F.2d 1486 (D.C. Cir. 1984). 

7~ ld.  a t  1528 (dtations (xnitted). 

ns Id. at IS29. 

7~ Id. 

r*°ARCO PIp~ L ine  Co.. 41 FERC 163.015 
(1987); ,4~RCO Pipe L ine  Co.. 41 FERC 161.397 
(e987). 

~4J See. e.I. .  Tr.  10786-10787. 10884. 11013. 
11027-11028, 11034-11035. 

FERC Repo¢~ 

~4z Ex. 105 at  pp. 17-18. 

7~ Sne. eJr.. Grel t  L, mkes Gas TransmbMon Ltm- 
#ted Pannes~/p. 74 FERC 1 61,257, at pp. 61.857.$8 
(tgg6). 

zq See Ex. 263. Schedule 5. p. 12: and EL 264. 
Schedule 5. p. I~  

7*s65 FERC I61,028. at p. 61.378 (1993). The 
Commtmon has held that rates for the ~ t i o n  
of turbine fnel on the West Line under SFPP's FERC 
Tariff No. 18 are not deemed Just and nmsonable 
under § l S 0 ~ a )  because these riUe~ which went Into 
effect ~ January 31. 1993. were n~ in effect f~" one 

¶ 63,014 
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p u m m n t  to the c m d i t i o m  of § 1803(b) of the 
EPAct. which reads as follow~ 

Co) CHANGED CIRCUMSTANCES. - No 
may file a complaint under ~ - t i o n  13 

of the I n t e ~ m t e  Commerce Act allalnst a 
rate deemed to be just and ~ under 
subsection (a) unless - 

(1) evidence is presented to the Commis- 
sion which establishes f l a t  a substantial  
c h a n ~  has occurred after  the date of enact- 
ment  of this Azt - 

(A) in the economic ctrcun~mnces of the 
oil pipeline which were a basts for the rate; or 

(B) in the nature  of the services p¢ovided 
which were a bas/s for the rate; c~ 

(2) the pef,J~m fllinll the comphdnt was 
unde~ • contractual prahibttion against the 
filing of a comphdnt which was in effect ml 
the date of enactnumt of this Act and had 

in effect prior to January 1. 1991. pro- 
vidod tha t  a cemplaint  by a par ty  bmmd by 
such a prohibitkm is l ~uBh t  within 30 
after the expiration of such prohibition. 

42 U.S.C. §7172 note § 1803(bX1994) [hereaf- 
ter "EPAct  § 1803(b)"]. 

Complainant  Navajo l m ~  the conditions 
of § 1803(bX2) wi th R,~3ect to i ts  West Line 
rate complaint and therefore dld not need to 
show changed circumstances to pur~ue its 
claims tha t  those rates were unjust and unrea- 
mMl~e.  ~4~ However. NavNo was p ~ m i t t e d  to 
wi thdraw i ts  complaint  a p J m t  West Line 
rates by order of the presiding Judlle on May 
21, 1997. 79 F E R C  163,014. On July 21, 1997, 
the Commission terminated Navl0o's West 
Line complaint  Imx 'eodi~ .  80 FERC ~ 61.088. 

As set out more f u l ~  supra in the dlscttss/o~ 
of the Procedural History of t h ~  case, Chevron 
and the West Line S~ippe~ ~ tha t  they 
sh(mld he permitted to "p1811y-back" (m Nav- 
a)o's valid complaint and that ,  as a result, they 
should not be requirod to satisfy the ctmnim~ 
circumstances test to Ix~Jue their  West LI~ 
rate complaints. The Commission has rejected 
this arllument and held that Chevro~ and the 
West Line ShipDers must "meet the 
circumstances sumdanl in p u n u t ~  their com- 
plaints. ' 'Tu The issue ~ is whether 

(Foetnote Continued) 

year prier to the em~ment o( the EPAct. 68 FERC 
| 61.30f~ at p. 62.263 n. 12 (1994). 

ms See. e./'~ 67 FERC 161.089. at 61254 (1994). 

~4~ 68  F E R C  161,105. at  p. 61,581 (1994J~ 

~** Chevron and the  Wes t  IAne ~ I p p e ~  h a w  
~tated that they may take the " l~ay-hs~"  Issue up 
on appeal, ix.ncltn~ the Cmmdmion's ~ order in 
~h/s cme. 3ee Chevron Inithfl Brief at p. 1.56 ,I.527: 
West Llr~ S~ippe~ Initial Brief at p. 63. 

~ See. e4r, SFPp Reply Bt, lef at p. 184. 

¶ 6 3 , 0 1 4  

Chevron and the West Line Shippers have 
presented evidence e*AJIbll.~ln8 that  a substan- 
tial chanle  has occurred in either the economic 
circumstances or the nature of the services 
provided which were a basis for a West Line 
r a t e / u  

An init ial  questiofl coflcer~ the time period 
to be comldered in eva lua t in i  whether there 
has bee~ a change in circumstances. SFPP at- 
sues that  the two t ime periods which should be 
considered be~n on Octoi~" 7.~t, 1992. when the 
EPAct was enacted, and end respectively on 
August  3. 1993. when C h e v r ~  filed its com- 
plaint ,  and on January 14. 1994. when the 
ARCO/Texaco complaint  was filed for the 
West Line Shippers. 749 The West Line Shipp¢~ 
a~[ree tha t  the date o( the enactment of the 
EPAct ~muld be the s tar t ing point for the 
relevant period but  argue that  complainants 
should be permitted to present evidence of all 
changes t lmt  have occurred or will occur from 
tha t  date forward, even ff such changes have 
occurred or will occur after the filing of com- 
plaints. ~°  Navajo amtends that SFPP's eco- 
nomic circumstances during two periods should 
be comparod: the period In 1969 when the West 
Line rates were placed in effect and the period 
when each complainant filed its complaint, rst 

Other than orde~ in the present case, the 
only s/gnlflcant Commission orde~ to date ad- 
dressina the changed circumstances p n ~ h i o a s  
of the EPAct are those in Santee D/strib. C4x v. 
D/x/e Plpe//ne C~x zt '  In tha t  ~ the Cemmls- 
Mm held tha t  " the  relevant period of time for 
determining whether there had been a substan- 
t ial  chanlle in economic drcumstances Is the 
period a / te r  the enactment of the E P A c t . / . e .  
Octeber 24. 1992. ' ' r~  The c~npla in t  in Santee 
was filed on November l& 1994. r~  The Com- 
mis~on held tha t  Santee had failed to demon- 
s t r a t e  changed  c i r cums tances  us to  the  
challenscd rates in tha t  case because Santee 
had provided l i t t le  1993 da ta  and no 1994 data  
and had therefore failed to presmlt evidence of 
• c f m n ~  in circumstances durin~ the r e i e v ~ t  
period, r~  In  its order denyin8 petitioners' re- 
quest for rehearing, the ComrnlmloG reviewed 
FERC Form No. 6 da ta  for 1994 and 1995 
which was not available when the complaint 

no West Line ShIDlx~t Reply Brief at p~ $2-$9. 

m Navajo Initial Bcief at PP. 129-30. 

:'s271 FERC 161.205 (1995). reh'# den/~ rS 
FERC | 6t.254 (1996). 

~]75 FF..RC |61.254. at p. 61J|2l ( e m i l ,  s in 
er~nal). 

r~ 71 I:~RC | 61.20S. at p. 61,751. 

ld.  at  p. 61.754. 

F~kwai Energy Gukbflnu 
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was ~ filed. ~ The Commission found 
tha t  even the additlonal da ta  would not have 
satisfied the changed circumstances stan- 
dard. 757 I t  Is not clear from these orders 
whether the Commission w ~ k i  have allowed 
Smm~e to pmsue  i ts  comphtint If da ta  which 
became available subsequent to the fi l ing of 
the c~npla in t  (L~. post-November 18, 1994 
data)  d ld  ~ a change in economic cir- 
cumstonces. I t  Js also not ciear whether da ta  or 
evideuce not mmibtble, or. H available, not 
presented s t  the t ime a complaint is filed, may 
be cuosldefed in sa t i s fy ing  the § 1803(b) 
s t m d m ~  

Subsection 1803(b) states tha t  "no 
may  fBe • compla in t"  unless "evidence ~s 
p resmt~d  to tbe C4xmm~0~ wh/ch establlshe5 
tha t  • substaat ia l  chsnse has occurred after 
the d s t e  ~ eemctment of this Act."7~8 The plain 
reading of ~ hmstmSe would seem to l imit  
the da ta  which can be c o m d ~  in determin- 
ins  whether the s ta tutory s tandard has been 
met  to t h s t  d m a  which both covers the period 
from Octobm- 24, 1992 to the filing of • con~ 
p la in t  and which is filed with tha t  complaint.  
Became t l ~  ~ weuid require complain- 
an t -  to d a m m m s m e  ~ c k ~ m s u m c e s  
without  the benefit of Informat lm obtained 
thrmtS~ the  dlscovmy process, i t  obviously 
wmdd make the s ts tutor~ standard more diffi- 
cult  to  mestfs~ For the ~ of the present 
cme. I wm follow the CommJss/on's lead tn the 
S~ntee rehem4ng ovdor. I win consider whether 
any e/the evkle~ce in the record for the perlod 
aflmr O c t ~  24, 1992 is f~tfficient to s a t i n y  
the ~ circumsKances standard. Only if 
t h s t  sumdmxl ~ met  by any of the da ta  will I 
res£h the question whether that data is within 
the r d e v m t  period to be censideted. 

Subaectilm 1803(bXl) ~ complahumts 
to preseat  evidence "which establishes tha t  a 
suhmmUa/chanSe  has occurred . . . .  ..no SFPP 
mltstm th s t  the r e q u l r e m ~ t  to demonstrate a 
" ' subsumtla l"  c h a n ~  impeses an extremely 
hlSh t l m s h ~  for c h a l l e ~ n s  srandfathered 
rate~ Chevron aml the West Line S~Ipp(~-'s 

Contend that  the substantial  change t ~  
15 far less rtsorous. Chevron, for example, miles 
ulxxl the st~temlmts of i ts wltoess Jd lns ton  
defining a "substantial  change" as: 

any change in economic circumstances, or 
the nature o/services  provided, tha t  formed 
the basis of the challenged rate, and which a 
complainant has demonstrated (1) has oc- 
curred after (k-tober 24, 1992 and (2) may 
result in chans~ir  a chalJenged rate from a 
5tatutory just  and reasonable rate. to an un- 
just  and unreasonable rate. 

Chevr(m Ini t ial  Brief a t  D. 160 (chins Ex. 919 
at  p. 5; Ex~ 921 a t  p. 4). Chevrot~ also analo- 
gizes the "subs tant ia l  change" s tandard to 
both the Commission's text for challengex to 
Indexed o41 pipeline rates under its revised reg- 
ulatiom~ 61 and to the principle of protmble 
cause in criminal procedure. Tea 

Resolutim3 of the issue requires consideration 
of the relevant s ta tutory languaSe, legislative 
hktory,  and ~ ordm3 Interpretin8 
the statute. The EPA£t itself provides no deft- 
nitle~ of the term "substantiaL'" A review of 
the history of the EPAct does, however, pro- 
vide some chu~ as to the burden which C o~  
gress intended to Impose m~ those seekin8 to 
demonstrate a " 'sul~tantial  chanlle." An earlier 
draft of the statute required evldence establish- 
in8 a "mater/a/ change in ecmu)mk circum- 
stances. ' ' ~  The subs t i t u t i on  of the term 
"substant ia l"  for "mater ia l"  in the enacted 
ver~o~ of the s ta tu te  sugilests a ~ o n a l  
intent  to establhh a higher threshold for the 
"changed  circumstances" test than i f  the 
phra~ "msterhd change" had remained in the 
statute. The complalmmts, however, do not 
aSree tha t  the subst i tut ion of the term "sub- 
stantial '" c~mtes a more Hgorous standard. 7e~ 

In the Santee ca~ ,  the Comml~do~ made 
clear tha t  the EPAct 's  "substant ial  change" 
standard requires comp|a~nants to meet a 
hlshef  burden than is r~lulred to challen~ a 
rate es unjust and unreasmmble under the ICA. 
'n,Vhile the Just and reasonable standard of the 

ns 75 FERC | 61,2~4. at pp. 61J20-21. 
7Wr,~ 

m EeAct § m03(bXD ( ~  added). 

nn It  is vmrth nedn8 that t l~ Commh~4~ apl~r- 
curb, did not cemlder tn fonut im ~XaJned thr, ush 
any drscmmy ~ in S~ntee. ~Jth(x~h the 
Commb~m. In il3 n d t e ~ 8  oetl~-, did revtew data 

them that su~x~ltted with the or~md corn- 
that data comim~ d publicly available Infor- 
I~m 1)bl~'u FE:RC Fm~m N ~  6. S ~  75 FERC 

| 61.2~54, at m 61,820-21. 

~e EPAL't § 1BO3(EXI) ( ~  added). 

~t  One standard for chaJiem~n8 a proposed 
~ indeed rate or cmt d servl~ ntte Is "that 

flUtC m m m  

the rote Inanmse b so sulztantially In e ~ s  of the 
acttml cmt ~ btcurn~l by the ~ tlmt the 
rate Is unjmt and un~.menab~" 18 CJF'.R. § M3.2(c) 
(1996~ 

~Chevrtm ]n/UaJ BrJd at ; 160~1; 
Rt~ly ~ at p. 101. 

See t'x. 192 at p. 3 (emphasis added). 

~ ARCO w t ~  D',t.Je~andro contends that 
there ht no sil~lfi~lmt dlfft~lce between the tel~m~ 
"substantial" and "material." Tro 6269-;'0. Clwvron 
cites • dvl l  case t r ~  Black's Law Dk-timsry defit~ 
ins "substantisl'" as Wnonym~ with "materhd." 

v. F/nke/. 1~) ~ 526. 29 A.2d 762 
(;942). 

¶ 63,014 
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ICA remains,  the E l 'Ac t  has established a sep- 
a ra te ,  more rigorous s tandard  for chal lenging 
g r a n d f a t h e r e d  ra tes .  A c o m p l a i n a n t  who 
merely raises a factual  issue, without  more, 
does not meet this s t anda rd .  ''765 

Having  considered the Commission's s tate-  
men t ,  the scant  leg is la t ive  h is tory  of the  
EPAct ,  and the s ta tu tory  language requir ing 
the presentat ion of evidence which establishes 
a " subs tan t ia l "  change. I must reject the com- 
pla inants '  charac ter iza t ion  of the changed cir- 
cumstances  s tandard .  The  s t anda rd  clear ly  
requires a greater  showing than evidence of 
"any  change" which " m a y  resul t"  in a ra te  
becoming unjust and unreasonable,  as advo- 
cated by Chevron's  witness Johnston. More- 
over. I must  reject the analogies relied upon by 
Chevron in describing the s tandard.  The  test  in 
18 C.F.R. § 343.2(c) for chal lenging indexed oil 
pipeline rates,  for example,  is essentially a re- 
s t a tement  of the ICA's "just  and reasonable" 
s t andard ,  and the Commission has left  no 
doubt tha t  the EPAct ' s  " subs tan t ia l  change"  
test represents a more rigorous s tandard.  Simi- 
larly,  the "probable cause" analogy fails be- 
cause the E P A c t  requi res  p re sen ta t ion  of 
evidence which establishes tha t  a considerable 
change in c i rcumstances  has occurred and  
would not he satisfied by the presentat ion of 
evidence which only shows the likelihood of 
such a change having occurred. 

The  best way of i l lus t ra t ing the threshold for 
chal lenging grandfa tbered oil pipeline rates es- 
tablished by the EPAct ' s  " subs tan t ia l  change 
in c i rcumstances"  test  is to app ly  the s tandard  
in the present case. Complainants  contend tha t  
the following five changes const i tute  substan- 
t ial  changes in circumstances sufficient to sat- 
isfy the s ta tu tory  s tandard:  ( I )  increases in 
West Line volumes; (2) changes in environmen- 
tal  regulations; (3) SFPP ' s  fil ing of Tar i f f  No. 
18 for the delivery of turbine  fuel; (4) the 
Commission's decision in l,  akehead;  and (5) the 
filing of complaints  challenging the West Line 
rates  in the present case. I consider the argu- 
ments with respect to each of these changes 
below. 

All of the methods of quant i fy ing  volumes 
proposed by the parties to this case show that  
there has been an increase in the volumetr ic  
throughput  on the West Line since 1992. SFPP  

contends tha t  a considera t ion  of volumc~, 
should focus on the entire South Sy,~tem. and 
not on the West Line ~ p a r a t e l y .  7~ However, I 
have previously held tha t  separate  costs of 
service shall be determined for the East  and 
West Lines: for s imilar  reasons the combined 
"South System" approach for volume measure- 
ments proposed by S F P P  should not he used. 

The  West Line Shippers contend that  there 
was a 16 percent  increase  in West  Line  
volumes between 1992 and 1995. r6~ Chevron 
computed a cumula t ive  increase in West Line 
volumes of as much as 43.20 percent over the 
same period based on SFPP ' s  1994 and 1995 
Form 10-K data .  zbs The  ac tua l  increase in 
volumes need only be determined if any in- 
crease in volume of up to 43.20 percent would 
satisfy the s ta tutory s tandard.  In the absence 
of additional information. I find that  it does 
not. 

C o m p l a i n a n t s  mus t  show a s u b s t a n t i a l  
change in " the  economic circumstances . . .  
which were a basis for the ra te ."  Complainants  
suggest that ,  since the set t lements  which form 
the basis for SFPP 's  West Line rates  are pre- 
sumably based on lower volumes 7~ , any signif- 
icant  increase in West Line volumes would 
cause an increase in S F P P ' s  revenues and 
therefore result in a change in SFPP 's  economic 
circumstances.  This  a rgument  does not take 
into account possible increases in SF'PP's West 
Line costs or other factors which could prevent 
an increase in volumes from leading to an in- 
crease in revenues. Chevron concedes tha t  
SFPP  has "presumably incurred . . .  increased 
var iable  costs, i.e., pumping stat ion fuel" as a 
result  of the increase in West  Line volumes, 
but assumes that  these costs do not offset any 
corresponding increase in revenue related to 
the increased vo lumes :  z° Nei ther  Chevron nor 
the West Line Shippers presented any concrete 
proof tha t  the increase in West  Line volumes 
was directly tied to increased revenues or other 
significant changes in SFPP ' s  economic posi- 
tion. Under  the EPAct ,  it  is the complainant  
" tha t  has the burden of showing whether or not 
there have been changed circumstances .''r71 As 
noted above, that  burden is not a slight one. 
Since the complainants  have not presented evi- 
dence which establishes a connection between 
the increased West Line volumes and a sub- 
s tant ia l  change in SFPP ' s  economic circum- 

7hs 75 FERC | 61.254. at p. 61,821. 

z~ SFPP Initial Brief at pp. 196-201. 

76~ West Line Shippers Initial Brief at pp. 64-65: 
Ex. 76,~L 

Y~ Chevron Initial Brief at p. 165; Ex. 845 at p. 
4; Ex.866 at p. 42. 

7~ Because the West Line rates are based on two 
~ettlement agr,~ements and not on a full Commission 

¶ 6 3 , 0 1 4  

order, it is difficult for the complainants in this case 
to characterize what economic circumstances weft "a 
b~is  for the rate." 

]7o Chevron Initial Brief at p. t69. 

~7, 71 FERC | 61.205, at P. 61,755. 

Federal Energy Gulde l lnN 
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s tances  which w e ~  a basis for a West  Line 
rate .  1 held tha t  the  increased volumes do net  
s a t h f y  the  § 1803~bXl) test. 

T h e  W e s t  L i n e  Sh ippe r s  con tend  t h a t  
in envirunmental regulations have led 

to a substantial chan~ in SFPP's economic 
circumstances since the enactment of the 
EPAct .  Aomt-dtn~ to the  tes t imony of West  
IAne Sldppem witness Cormlen the  sale of cer- 
ta in  types of motor gasoline and diesel fuel was  
prehiblted in  California by new California res-  
ulatinns for n~ormulated  ~ and  chanses  
in feinted federal regulatiom.r:~ S~les of t / m e  
Wuducts are still permitted in ~ and 
Nevada .  r n  The  West LAne Sidppe~ argue that. 
becau~ S~:I~P's West Une Is the only mem~ of 
mmsoort~ these Weducts by oinellne from 
Callfornin to N e v a d a  and Arlzmm, and  because 
c e r t a ~  re~inm~ would have  no optioo but  to 
m o v e  pt~dm:ts  of this type  eut  of California, a 
p e n n a n e ~  i m ~ e m e  in West  Line th roushput  
would result  which would comt i tu t e  a substan- 
t l a l  c h a n l ~  in  S F P P ' s  economic  c i r c u m -  
s tanco~ ~ t  I n  support  e~ this a r sument ,  the  
Shil~e~ nine that SFPP Itse~ has reed these 
cha~es in emdranmental ~tlom as a baals 
for rates in the S;~te of Californlar~ and that 
SI~PP's Preskkmt has issued a press release 
wltich discames " c h a n S ~  antidpated in mar-  
ke t  cunditians and supply patterns resoltinS 
from the  r~fonmdated  gasoline specifications 
~ by  the  California Air  Resources Board 
(CARB) . . .  by  March  l g g ~ . " n e  

Th i s  ~ t  is  too cm0ectural  to sa t i s fy  
the  § 1803('oX1) test.  The  West  Line Shippe~ 
presented no evidence w h i c h  e s t a b l l s h e s  t ha t  
n d ' m e ~  ~ s ~ / I W ~  have  al tered thei r  prac- 
t ices in eesixmse to the  environmenta l  regula- 

in amy n m a n e r  which af fec ts  S F P P ' s  
economic ch%-~mstam:ex Even  the  evidence 
which ~ sho~ t  tha t  S F P P  itself believes 
tha t  these r~M~lato~ IXm~sinns will have a 
fu ture  Impm:t  on i ts  eccaondc ~ is 
imtd~Ide~t .  Unde r  the  EPAct ,  a c o m p l a i n a n t  
must  "es taMhh '"  tha t  • substant ial  chanse  in 
economic c l rcumstances  " h a s  occurred."  i.e. 
has  a h e a d y  take~ IAaCe. A compla inant  who 
only l a m e n t s  evidence of an  ant ic /pated fu ture  
chant~e in  e m n a m l c  d r c u m s t a n c e s  or of a spec- 
~ f a l s e s t  chan le  In c i rcumstances  has  
not me t  t h k  s t a n d a r ~  I thore[ore flnd that ,  on 

record of the  l~ese~t  case, the  chanl~s  in 
envirmmle~tal  rel~dat im~ do not coostl tute a 
s t~s tan t in l  c h a ~ e  in the  economic c i rcum- 

stances which were a ~ for a West Line 
rate. 

Chevron and the West Line Shippers argue 
tha t  S F P P ' s  filing of F E R C  Tar i f f  No. 18 for 
j e t  t u r b i n e  fuel cons t i t u t e s  a s u b s t a n t i a l  
chanse in both the economic circumstances 
that were a l~s for the West Line rates and In 
the nature of the services provided that were a 
basis of  ?.he r a t ~  Tn Chevron SUI~eSts tha t  
Tar i f f  No. 18, by  authot4ztni[ sh ipment  of an 
additional product on the  West Line, allows 
S F P P  to lower i ts  per l~trrel costs for all move- 
rnents on the West Line. They also note that. In 
December  1992. S F P P  entered into an  
m e n t  w i t h  A R C O  t r a d e r  w h i c h  A R C O  g u m ' a n -  
teed shipment  of a m i n i m u m  volume under  
Tariff No. l& r~ Chevro~ arlru~ that the lower 
costs ~ barrel on the  West  Llne and the  
guaranteed t h r o u ~ p u t  under  the  ARCO agree- 
men t  results  In a sul~Umtial  c / m n ~  in S F P P ' s  
economic c i r cunmanceL  West  Line  Sh ippe~  
wi tneB  D'Aiessandro cea tends  tha t  the  fUini  
o f  T a r i f f  N o .  18  a l s o  s a t i s f i e s  t h e  
§ 1803(bXIXB) "suhstantlal chanlle In the na- 
ture of sorvtces" test:  "He re  there has  been a 
substant ial  charily, a 'new re ' v i ce '  has  been 
offered for the  ~ t i e n  of a product 
heretofore excluded frum sesarice. Inltintion of a 
new service Is the most obvlom chan~ In the 
nature of services provided .... ,.r~ 

I find tha t  the  filing of Ta r i f f  No. 18 does not 
const i tute  a substant ial  change " in  the  nature 
of the  seiwtces provided which were a brads for 
the  ra te ."  The  turbine fuel s~lpment ~m'vices 
a r e  no t  b e i n g  p r o v i d e d  u n d e r  t h e  
s r a n d f a t i m e d  tar iffs  protected under  section 
1803 of the  EPAct .  These services are  provided 
unde*" a new, ~ t h e r e d  tar i f f  wi th  a 
separa te  rate.  Ta r i f f  N ~  18 therefore does not 
rmmlt in any  change,  much less a substant ial  
chanSe, in throe sorvicos wh/ch were a hints for 
a n y  of the chal]mSed West  Line  rates.  I also 
find tha t  compllfilmnts have  not met  their  bur- 
den of e s t ab l i sh ing  t h a t  e i t he r  increased  
~ t  on the  W ~ t  Line  due to Tar iH  No. 
18 or 8mtranteed revenue under  the  ARCO 
agreement has resulted In a sul~mtial chan~ 
in SFPP*s economic circumstan¢~ Comphdn- 
ants  a sa tn  rely m speculativ~ m ~ m m ~ t s  and 
inforences tnstcad of m a l d n s  the  demonstrat ion 
of ch~n~es In SFPP's economic position which 
Is required by the statute. 

In 1995 and 1996. the Commission issued 
dedskms In the Lskehesd c~,e which clarified 

m E ~  JG6 a t  i ~ .  S-9. 

m / d .  

n4 W a r  L ~ e  S I / j ~  Reply  Brle{ a t  I~ .  ~?.-4~. 

r ~  FJ .  924 a t  Ix ?: Tr.  &I024~.  98D2-03. 

~ t E a .  140. 

I~lt~. I~eoorts 

mSee, eJ% C}x-vrou Rq)Jy 8 r i d  at PP. 114-1~ 
West/./he 51dppem I~UaJ B r l d M  p. 67° 

r~ Ex. 767. 

r ~Ex .  13.S a~ p. 8, 

¶ 63,014 
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CommlsSio~ policy o(I the l ights of oil plp~ineS 
or~aniz, e¢l as l imited partnerr~dP s to claim in- 
come tax allowances in their  costs d sendce, rs0 
Complaimmts a r i s e  that ,  since the L l k e h e l d  
decisions affect the abi l i ty  off pipelines llke 
S F P P  to recover income taxes in their costs of 
-~vice, those decisions result in a substant ia l  
chan~ in ,~FPP's economic circumstances. 

I cannot a l i c e  wi th  this  arlfume~t.  The  key 
question is whether a substantial ~ in a 
pipeiine's e o ~ o m i c  ci rcumstances  has  occurred 
*3rice the enactment off the statute. In  the  pre- 
sent case, S F P P  c ~ t i n u e s  to collect the  p ~ -  
L ~ k ~  ra tes  ~ the West  Line. I t s  economic 
circumstances have not changed. The fact tha t  
~ P P ' s  ~tistin~ West Line rates may be unjust 
and m m m s u n a b ~  under  L ~ e h e a d  is Irrele- 
van t .  The  issuance of a Commission order 
which m a y  subject a ~ n d f a ~  rote to a 
chai lense ~ ~ and u n r c m o n a b k  is Insuffi- 
cient,  by  I t s~ ,  to meet  the  ~ circum- 
s tances  standard. 

F1nai~, W ~  Line Shippers c m t e ~ l  that  the  
f i i IM ~ West  L ine  r a t e  o~npla in ts  itself 
~tltute~ a substant ia l  ~ in the  ecemxnlc 
c i r c u ~  tha t  ~ a basis  for the  r a t e~  
They  s t a t e  that when " the  Co~mlissinn ap- 
proved the settk,  mcnts ,  the  Commissinn specif- 
Ically provided tha t  anyone cotfld ~ the  
rates.  ' 'm |  T h e y  argue that. since the Commis- 
sion's setUeme~t ~ k~ft the rates open to 
chalienge, the  fi l ing of complaints  chalien~ir~ 
those ra tes  is a " 'significant c h a n ~ "  a l ts r in8 
the ~ which w ~ e  a hMiS for those 
ra te~  I a m  unconvinced by  this  arl lumcat .  The  
fact  t ha t  the  C o m m l ~ o n  o rde~  which 
proved the set t lements  se t t ing SI~PP's Wes t  
Line ra tes  leave the  ra tes  open to subsequent  
challense is ~ Nothing in those 
orders, however, can be I nUs l )~ t~  as super- 
sedinl[ the grandfa ther lng  protection offered by 
the EPAct .  The West  Line S h / ~ r s  offer no 
proof tha t  the mere  fi l ing off complaints in this 
case has re~l tod in a subsumtinl  c h s n ~  to 
either SFPP's economh: ~-cumstm~e or the 
nature off the services provided undm" the West  
l.ine rates.  Indeed, tf  the  ~ off a complaint  
alone would be su/flcient to ~ t h ~ y  the  
circumstances test, thim the immd~ath~mi  
protc~tio~ o/It, red by the EPAct wotdd be 
nt~ated. 

~m See / . ~ k ~  Pipe LJne Co., L.P., 7t FERC 
|61,338 (1995), reh't  dee/e~ 75 FERC I61,181 
( 1996y. see a/so the discu~m~ zUl~l ~/" the a~Ucatlun 
o( the ~ poUcy in the lw~ent cme. 

~s Wt'~t Line ShJpl~rs hdUai Bdd at p. 63 (~t- 
ins ~ t h e r n  ~ Pl~e/.Jnes P a r t m ~ h ~  L.P.  49 
FERC | 61,0~I, at p. 61,319 (|9~9y. Sm~the~n Pacific 
P / ~  L/n~, ~M.. 45 FERC |61.242, at p. 61.716 
( 1 ~ ) ) .  

¶ 6 3 , 0 1 4  

FERC 1 . . . .  " 

I re~.ct all of Chev~n's and the  West  Line 
Shipper~ '  a r g u m e n t s  for c h a n g e d  c i rcum-  
s tances  wi th  r~4~'ct to SFPP's l~mdfa the red  
West  Line  rates. Because these complainants  
have  failed to meet  the  s ta tu tory  s tandard,  I 
hold that  they are prohibited under  the  EPAct  
f r o m  p u r s u i n g  t h e i r  c l a i m s  t h a t  t h e  
i~rand~athered West  Line ra tes  a re  unjust  and 

XV. P R O R A T I O N I N G  

A. Beckground 
next set of issues involves S F P P ' s  

tlon policy. The  proration policy is the  m a r e s  
by which S F P P  allocates pipeline ¢ ~ t y  
amce~  shippers durinlj those periods when the  
q ~ g a t e  v ~ u m e  of p e t r c ~ u m  products  which 
shipger5 offer for ~ o n  e~ceeds the  
cspst ' / ty  of the pipeline. The ocdy reference to 
S~)P's W'ormtio~ po~cy in its East and West 
Line tariffs is the following sentence in I t e m  3.5 
off ~ t a r i f f s  Rules and ReguinUon~ 

more petrokum Imxluct is offfe~d by 
~hlp~ to the ca~-Mr und~ th~ tariff than 
can be cum~dy m m s ~  ~Ithln ths pc. 
nod cov~ed by m~h o~ers, petroleum prod- 
uets offered by each shipper  for  
~ t l a n  wil l  be ~ In such 
quant l t l~  and at such Umes to the l imi t  off 
c~u'rler's capacity in a manm~ det(~mined by 
cm-rier to be equitable to all sh ippe~ 

S F P P  F E R C  T ~ d f f  No. 15, I t e m  A by  Refer- 
¢~¢e; S F ~ P  F E R C  'Tar i f f  No. 16, I t e m  B by  
Reference: and S F P P  F E R C  Tar i f f  No. 18, 
I t e m  C by  RcJmmce .  

SFPP's [x'~raUon ~ is set forth in detail 
in a separa te  docum~t.  Althouffh this I~lcy 
document is ~ ml ~ w i th  S~'P/:~s t lu~fs,  
copies of i t  are provided to SFPP's sldpper~. 
and these shippers are noUfled when the pr~a-  
t i m  i ~ l c y  is changed or medl.qed3 w 
notlfk~d shippers off the most recent changes to 
its I~lCy. which were to fro Into dfect  on Sep- 
t~nber l ,  1992, in a iettor dated July 31, 
1992. n~ 

Prior to those ~ to the policy. SFPP 
had reduced Chevrcn's Apr i l  1992 =llccaUon on 
the prorat las~ East ~ by 40.000 barrels 
per  mcmth m • " p e ~ d t y "  for Chevrmz's failure 
to meet  ce~Utlor.s for an  inter im ups rmt i r~  of 

~ Tr. 9361-63. 

~ . v .  152 at pp. 1o2 d 6. After Chevron notified 
S~PP that it had not received ootiflcatl~l of th~ 
policy unUl Ausmt 3, SFPP delwed implementation 
of the new p~lcy until October 1992. See Tr, 9304-05. 

Fedora/EnWlW Gukkd lnu 

I 
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p u m p i n g  capacity. Chevron no t i f i ed  the 
F E R C ' s  Office of En jambmen t  of this action. 
In a letter dated May 5, 1992. the Assistant 
General  Coumel for the Office of Enforcement  
advised S F P P  tha t  i t  did not have  the r ight  to 
impose such a penal ty  under  S F P P ' s  then-ef- 
fective tar i f f  and tha t  S F P P  could not " impose 
any cendtUon ( ~  ra tes  or terms of 
sm'vtce] on shippers tha t  Is not par t  of i ts  t a r i f f  
as filed wi th  the  Commission." Ex. 893 (ci t ing 
KK AooHance Ca v. M/d-Amerfca P/pe//ne 
Co., 47 F E R C  | 6 1 , 0 7 6  (1989)). In  a res0onse 
lette~ dated M a y  15, 1992, S F P P ' s  Senior Vice 
Pres/dent Pearl stated that "although we are 
not entin.,qy in s~reement with your assessment 
of the issue, SFPP in tends to comply with your 
request  to modify i ts  ta r i f fs  to provide for 
paudt le5  to those physical  suppUers tha t  can- 
not  prowlde product  a t  m a x i m u m  mainl ine  
l ~ m p l n g  rates." Ex. 894. SFPP's new tariffs,  
filed on Ju ly  31, 1992, do not include provisions 
for such penalties.m4 

S F P P ' s  proration policy', as  set  forth in the 
tmp~blish~l  Ix~icy description do(:ument, in- 
cindes a numl~" of elements  a t  issue in the 
present case. S F P P  uses a "demonstrated 
need" standard in allGcatln8 pipeline capac i ty  
to " N e w  Shil~e~s'" dur ing  periods of proration- 
Jnff. ~ Under  th is  standand, N e w  Shippers  
mus t  show tha t  they  have  a "demons t ra ted  
need" for space on the  l~'orati(med pipeline. 
There are no definite criteria for the  "demon- 
stratod need" standard, but  the  policy docu- 
ment  does offer the  foUowlnlr guidance:  

Examples  of "demons t ra ted  need"  Includ~. 
(1) actual  sales, purchases,  or conmrnption of 
product in the markets sm'ved by the pro- 
ra ted  segment;  (2) evidence of product trans- 

to those markets by alternaUve modes 
of transportation; and (3) substantiation of 
sales arrangements In those marke t s  that 
would be cortsummated i f  pipeline capacity 
was ava,  ab~e. 

Ex. 152 a t  p. 5 of 6. New Shippers are allocated 
pipeline capadty equal to the volumes for 
which they  have  demonst ra ted  a need divided 
by  a "Prora t ion  Fac to r "  which reflects the  ra- 
tio of total volumes tendered by  all ddppe r s  to 
the  Hne catty. All r e n ~  capacity is 
allocated among regular sh ippers  based on 
their  shipmonts  durin~ • 12-month base  i~ ' lod .  
Ex. I~?. a t  p. 4 o~ 6. 

Several other aspects  of SFPP ' s  p m t l o n  
policy are also pert inent .  Under  the policy. 
those shippers  seeking New Shipper  status 
must submit nominations to SFPP, and SFPP 
uses its "best effor ts"  to complete within 90 
day~ the proco~ of evaluating the New Ship= 
oers' "denmmtrated need." The peilcy docu- 
ment explains that  the 90 d a y  per iod is 
necessary " to  allow for orderly processing and 
proper evaluat ion of a New Shipper 's  demon- 
s t ra ted need."  Ex. 152 at  p. 5 of 6. 

In addiUon, the  following language in the 
unpublished proraflen policy document  gives 
S F P P  the right to ol:¢ain a wide range  of infor- 
mar ion  f rom i ts sh ippers ,  bo th  new and  
historical: 

S F P P  reserves the  r ight  to review all nomF 
nat ions  and  forea ts t s  using every means 
available to ensure r easmmbiems~  including. 
but not l imited to, o~ tac t i n i  ~ sup- 
pliers and  recipients  of the volumes to be 
shipped. S F P P  reserves the r ight  to adjust  
any nominatiens which are detm'mined to be 
inflated or ~ .  

Ex. 152 at p. 4 of 6. In  the past, SI='pp has used 
this authority to request that sh ip lx~ provide 
a llst of boCh current contracts and potontlal or 
future  sales arrangements. ~ On some ocos- 
,dons, S F P P  ha5 then ini t ia ted cornmunicatk3ns 
with a s h i p s ~ " s  potential  customm3 a t  t imes  
when multiple ddppe~ were coml~lng for the  
customer' bosiness and hss informed pote~tlal 
custome~ that the shipper with whom the cus- 
torero3 wece nesoUatL,~ wo~Id peobably not be 
allocated sufficient pipeline capacity to ship 
cerm/n volumes. ~ 

ft .  P o ~ t i n n s  o f  t h e  P a r t i c i p a n t s  

The first question related to proraUordrqr is 
whethe~ S ~ P P  must publish • detailed descrlp- 
tio/~ of i ts  prorat ion poaicy in i ts  tariffs.  Chev- 
r o ~  NavaJo, R H C ,  and  the  Commiss/on Staff 
all a r sue  tha t  S F P P  is required by the  Inter-  
s ta te  Commerce  Act as  well as  CommimtOn 
regulations and pcecedent to imblish i ts  de- 
tailed proration plan in i ts  tariffs,  n8 Spedfl-  
caJly they rely on s~-tinn 6(I )  of the /CA, 
which requires  that rates and rtlltdaticos for 
all services pro-formed be Imbilshed in • corn- 

J 

m4 SFPP witneas Pearl t~tHkd that such medm- 
cations vmre not made became SF1PP has rmt needed 
to Impme any further penalUas o( the kind imposed 
oo Chevron. Tr. 9330. 

ms Under SFP~s m u m  poUcy, historical shLp- 
per~ oo the East and West Lines are treated by SFPP 
as "New ~ppe~'" for volumes requested abo~ their 
historical ~ddppin8 leveb oo those lines. See E~ 152. 

IrERC Reports 

786 Tr. 551S-16. 

7v/d. 

~s See Chevron lniUsJ B r ~  at pp. 1?2-8~ Nay- 
,do InitiaJ Brief at I). 136; RHC Initial B,le~ at pp. 
56-57; and Staff Initial Brief at PP. 9q-10S. 

¶ 63,014 
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mon carr ier ' s  tar i f f  and tha t  the  tar i f f  sepa- 
ra te ly  s ta te :  

all te rminal  charges, storage c h a r g e s , . . ,  and 
all other ~ which the  Commission m a y  
require, all privileges or facilities g ran ted  or 
allowed, and any  rules or regulations which 
in any  way change, affect,  or deterndne any  
par t  of the  ag iTesa te  of such aforesaid rates,  
fares, and dmrses, or tbe value of the service 
rendered to t h e . . ,  shipper, or comlSnee. 

49 U.S.C. app.  § 6(IX1988). These par t i c ipan t s  
a r ~ e  tha t  SFPP ' s  proration policy is a rule or  
regulat ion which affects the value of services 
rendered to shippers and ~ o r e  mus t  be set  
forth in detail in the  tar i f f  ~ t  to the 
ICA. In  additlot~ some par t ic ipants  contencl 
tha t  Incltmlon of the  detailed proration policy 
in the  tar i f f  Is compelled by  CommL~on  regu- 
la tory provisions, Including the  oll pipeline reg- 
uinUom on '~l 'erminal and othe~ services": 

Carr iers  must publish in their  tar i f fs  rules 
ffovefning such r o t t e r s  as  proratlonlng of 
capac i ty  . . . .  and all other d m r ~  services, 
a l l o w a n c ~  absorptions and rules which . . .  
Increase or decrease.., the  value  of service 
to the shipper.  

18 C.F.R. § 3 4 1 . 8  (1996). ~ e n t s  of full 
policy publtcatic~ also cite a strin~ of Commis-  
sion dects/o~s, discussed below, which, they  
claim, support  the  proposition tha t  sdgniflcant 
operating conditions such as  proratlonlng poli- 
cies must be set forth In detail In a plpeline's 
tariHs. 

SFPP ~ that these p~rt idpimts over- 
state the leved of detail which is required by 
the ICA and Commission rellulatimm. ~ SFPP 
contends tha t  the summary '  of the  p m t l o n  
policy currently set forth In its tariffs is suffi- 
cient  to sat isfy  all s ta tu tory  and regulatory 
publication mandates .  In  support  of this  pesl- 
tion, S F P P  l)c/nts to the C c m m i m / m ' s  recent 
d e c i s i o n  In T o t a l  P e t r o l e u m ,  I n c .  v .  Cit iro 
Prods. P I p d i n e  denylnll a s~ppa"s request to 
reinstate a i~rior pcm'aflonin~ policy where a 
pipeline had  flied a ~ t a l ~ f  which b r l e ~  
described the  new prenttlon l~l lcy and roforred 
sh l l~ers  to a separa te  policy document  for de- 
tails. 76 F E R C  ~ 61,164, a t  p. 61 ,948  (1996).  

The  second set of issues concerns the  sub- 
stance of SFPP's proration policy. A number of 
par t lc ipants  ce~tend tha t  certain elements  of 
SFPI~s current  proration p~licy ei ther  vlohtte 

the ICA or are otherwise Improper and must  
therefore be modified or el iminated.  

The C o m m l u d m  Staff  raises multiple objec- 
tions to the demonstra ted need s tandard,  argu-  
Inli tha t  i t  is a purely subjective s tandard,  that  
it places new shlppe~ seeking capacity on the 
Eas t  and West  Lines a t  a del iberate dlsaclven- 
ta l~.  and that  i t  empowers SFIPP to Obtain 
h ighly  confidential  and  potent ia l ly  unwar-  
ranted  Information from Its shipperL ~ °  Staff  
p ropos~  replacing the  demonstra ted  need stan- 
dard  with a "good fa i th  s tandard ."  which is far  
more p r e v ~ e n t  in the  oil pipeline Industry and 
which Staff claims is equally well suited for 
p¢oq~cting SFPI~s lel~Umate procatiolfln8 con- 
c e r m / v t  Staf f  also proposes reducing the period 
for processing new shipper  t ransportat ion re- 
quests  from 90 clay~ to 30 d a ~ .  7~ Chevron 
raises similar concerns about SFPWs demon- 
s t ra ted  need standard.  ~o Chevron supports the 
good fa i th  nomins t ien  s tandard  and the  re- 
duced new ddpper evaltmtion period advocated 
by SUtff. ~t 

RHC contends that the demonstrated need 
standard,  m ix~esently a l~l ied,  r i ve s  S F P P  un- 
reasonably wide la t i tude In allocating space on 
the  ,~lst  and West  L i n ~  a l ~  l~l 'mJts S F P P  to 
interfexe wi th  the  Ims ine~  Interests  of Its ship- 
penL ~ R H C  does not object to the  demen- 
strated need s tandard  itself, but ~ that " ~  
the  s tandard  mus t  be revised to m a k e  it  m o ~  ) 
objective and well-defined. The  revisions pro- 
Ix~ed by RHC witness Foster  Indude the use of 
a "stralghtforwa~l monthly nomination proce- 
dure" and the addition of penalty IX'OViSinns 
for skdppe~ that ship less than 90 porcent of 
their nominated values. ~ R H C  acknowledges 
that  its proposed revisions result In an ap- 
preach similar In many respects to the good 
fa i th  s tandard  advocated by Staff:  In the altef- 
rmUve, R H C  supports the adoption of the IFxxI 
fa i th  standard. ~ Like S ta f f  and Chevron, 
R H C  ar l~es  tha t  a reduction Jn S,~PP's 90 day  
new shipper eva luat ion period is also 
n e l ~ s s a ~ j  ~ 

Navajo raises objections to these aspects of 
S~1)P'$ demonstrated need apprmtch which 
grant ~ the authority to indepmtde~tiy 
cm~tact a shippor's custome~ and which allow 
new shlppors to obtain pipeline capadty alloca- 
t iom based on market facto~ while ~dsting 
sh ippe~  w e  limited to a Ocrtion of their  histor- 
ical shloments.  ~ Navajo  seeks the  el imination 

~s~ ~ S ~ P  Reply Brief at 1~. 191-97 

Staff Initial Brief at pp. 10S-09. 

~l Id. 
~ ld.  at  F~. 109-11. 

Chevron XMtJal Bider at pp. 18388. 

i'd. 

¶ 63,014 

RHC lrJUal ~rld at Pg. 57-5& 

~ Ex. 23 st ~. 24: Ez. 2& 

RHC InlUal ~'lef at pp. ~J-60. 

~/d. 

~'n Nava~ Initlal Brtd at pp. 136-~. 

Federal Eneqff Gukkdl;m8 
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of SFPP ' s  author i ty  to contact  • shipper 's  cus- 
tomers, a rgu ing  tha t  the  burden instead should 
be placed solely on the  shipper  to jus t i fy  i ts  
nominations and forecasts, se° Navajo  also 
poses l imits on the pipeline capac i ty  which can  
be allocated to new shippers  as  • clasrh N•vit jo 
would es tab l i sh  a m a x i m u m  al locat ion of 
50,000 barnds per month for each new shipper. 
with total allocations to new shippers capped 
a t  I0 percent of line capaci ty ,  s°! 

S F P P  disagrees  wi th  contentions tha t  its 
demonst ra ted  need s tandard  lacks objective 
eri ter la  and results in d iscr iminatory  or need- 
lessly inU ' t~ve  t r ea tmen t  of Its shippers. S F P P  
a r sues  that  none of the  par t ies  proposinli modi- 
fication of the  prorat ion policy has  met  the 
burden of demons t ra t ing  tha t  the  exist ing pol- 
icy is discr iminatory  on i ts  face or as  ap- 
plied, mz Finally, S F P P  defends the need for a 
90 day  new shipper  evaluat ion period, s ~  

C.  D i s c u s s i o n  

There  is no question tha t  some description of 
an  oil plpeline's proration policy mus t  be pub- 
llshed in i ts  tariff .  Section 341.8, 18 C.F.R. 
§341.8.  of the  Commission 's  oil pipeline ta r i f f  
regulations explicit ly requires ta r i f f  publica- 
t i m  of rules goventlng proraUoning. T h a t  r e ~ -  
l a to ry  provis ion  m e r e l y  codif ies  t he  pre-  
exist ing statutory requirement under the ICA. 
The  ICA manda t e s  tha t  pipelines s ta te  their  
proration policies in their  tar i f fs  because such 
policies consti tute rules which affect  the  value 
of services rendered to shipper~ 

The  C o m m l ~ o n  esplained the  r e q ~ t  
to publish p4"oratlon policies under the ICA and 
F E R C  regulaUons in Order  No. .561-A. In  tha t  
order, the  Commission addressed applicat ions 
for rehcar ing en the revised oil pipeline r¢~tla-  
tlon~ promulgated in Order  No. 561. m4 Re- 
spo~Hng to ce~a ln  appl icants  who objected to 
the  inclusion of policies for p r o r a t i m d ~ ,  prod- 
uct specification and line c~mn~-tion among  the 
i tems which mus t  be published in • ta r i f f  pur- 
suant  to 18 C.F.R. §341.8,  the Commission 
stated: 

The three i t ems  specifically mentioned by 
the  applicants for reheardng---p¢~mtl~lng 
policy, line connection policy, and product 
speciflcatioo---all const i tute  conditions of of- 
fe t ing t ransportat ion by the  carr ier  . . . .  
They  cer ta in/y affect  the  value  of services to 
the  sh/pper  . . . .  

I t  is clearly within the Commission 's  author- 
i ty under  section 6(1) to require that  
regulations and pract ices be contained in the 
company 's  tar iffs  on file with the Commis- 
sion and open to public inspection . . . .  

Moreover, these i tems which are required to 
be included in tar iffs  not only affect  the 
value to the  shipper  of the  service offered by 
the carrier,  but  also can have  a direct effect 
on access to transportat ion.  Because differ- 
ent  carrinr~ implement  different  policies, a 
carr ier ' s  proratlonlng, carr ier  liability, qual- 
i ty  bank,  and connection policies m a y  ad- 
versely affect  shippers. 

Revisions to Oil Pipeline Regulations Pursuant  
to E n e r ~  Policy Act of 1992. Order No. 56t-A, 
F E R C  Stats.  & Regs. | 31,000. a t  pp. 31,110-11 
(1994) (footnotes omitted).  

The  Commiss ion 's  objectives in requir ing 
prorat ion policy publ ica t ion- -ensur ing  tha t  
policies are on file with the  Commission for 
public inspcctlan and provtd in i  shippers with 
notice of varying policies among can'ler,.~can 
~ y  he met  with publication of the full, de- 
tailed policy in the  tariff .  A bcief reference to a 
proration policy described in a separate,  un- 
published document,  as is current ly contained 
in SFPWs tariffs,  p revents  easy public inspec- 
tion of the  policies and  forces shippers to take 
addltictml, unnecessary steps to compare the 
policies implemented by different shippers. 

Virtual ly  eve ry  Commission decision con- 
cerning this i ~ u e  supports  a requirement  that  
pipelines publish full. detailed pcoration poll- 
t les  in their  tariffs.  In  K K  Appliance Co., the 
Commission ordered an  oll pipeline to cease 
ac t ing  on a policy establ ishing the  circum- 
s tances  under  which shippers  could off-lond 
pcop~me onto their  t rucks over  the  weekend, s~  
This  policy was set  forth in a memorandum 
distr ibuted to all sh ippe~  but  was not pub. 
llshed in the  plpe]ine's tariff .  Although the 
Commissien made  no finding tha t  there had 
been actual  d i s c r imina to ry  or p re fe ren t ia l  
t rea tment ,  i t  concluded that  the  possibility of 
such t rea tment  was  sufficient to enti t le  ship- 
p e ~  " to  • remmmtidy clear i n d i c a t i o n . . ,  as to 
when they can be denied serv ice"  and that  
such indication should be found within " the  
four corners of the  tariff .  ' ' s~  

Similarly, in A m e r n ~  Hess Pipeline Corp., 
the  Commission adopted the  f l n d i n ~  and con- 

wo Id.  at p. 137. 

sot Id .  

~a SFPP Reply Brief at pp. 197-203. SFPP also 
c~tends that noee of the propesed alternative start- 

~ch  as the sood faith stand~d ~ ~m/f 
a d v ~ t ¢ ~  have been shown to be just and rcmmmfl~. 
Id. at pp. 201-O2. 

I m / d .  at p. 203. 

so4 R e v t ~  to Oil Pipeline Relrulatlom Punm- 
ant to the ~ Polky Act of 1992. Order No. 561, 
FERC Stau~.& Re~. | 30.965 (t993). 

47 FERC | 61.076. at p. 6t,2l& 

~ t d .  

R.poru ¶ 63,014 
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clusions of an adminis t ra t ive  law judge who 
had ruled that  T rans  Alaska Pipeline System 
(TAPS) carr iers  must include a full description 
of their  proration policy in their  tariffs. ~o~ Once 
again,  the Commission emphasized the need to 
include the detai ls  of prorat ioning and s imilar  
policies in the ta r i f f  itself: "Without  informa- 
tion in the tar iff  concerning the prorat ioning 
policy, shippers and the Commission cannot 
de termine  whether  assignment of prorated ca- 
paci ty  among shippers is performed in a non- 
d iscr iminatory  and nonpreferential  manner,,e,~ 

It is t rue that  the tar iff  addressed in T o t a l  
P e t r o l e u m ,  Inc. contains prorat ion /~flic'y lan- 
guage s imi lar  to that  in SFPP ' s  current  tar- 
iffsfl °9 The  p r imary  issue in that  case, however. 
was whether  a pipeline should be forced to 
re ins ta te  a prior Prorat ioning policy where the 
new !~flicy. which resulted in a significant re- 
duction in the capac i ty  allocated to Total .  was 
not included in detai l  in the pipoline's ta r i f f  
filing, st° In its order establishing a hearing, the 
Commission noted that  Tota l  had not opposed 
the tar i f f  fil ing which included the less detai led 
description of the pipoline's prorat ion policy 
and found that  Tota l  had sufficient ac tual  ad- 
vance notice of the change in policy. The  Com- 
mission there fore  refused to requ i re  the 
pipeline to reinstate i t 's pr ior  policy. 811 

Nowhere in the T o t a l  Petroleum order does 
the Commission announce or even suggest a 
reversal  of its longstanding policy of requir ing 
publication of a pipeline 's  detai led prorat ion 
policy. In light of the mandates  of the ICA. 
Commission regulat ions,  and the weight of 
other author i ty .  Tota l  P e t r o l e u m  must be lim- 
ited to those circumstances where a shipper  
with ample  notice of a change in proration 
policy seeks re ins ta tement  of an ear l ier  policy. 

The  present case is one which i l lustrates  the 
need for publication of the full prorat ion policy 
in the tariff.  S F P P  has on at  least one occasion 
used its prorat ioning allocations to penal ize a 
shipper.  This  pena l ty  was assessed despite any 
just i f icat ion for such penal t ies  in SFPP ' s  tar-  
iffs. This  evidence suggests a risk of future 
d i sc r imina tory  or p re fe ren t ia l  t r e a tmen t  of 

a°Y68 FERC |61.057. at p. 61.196 (1994). reh~i, 
denied 69 FERC ~r61.297 (1994). rev'd on other 
m'ounds sub nora. ARCO Alaska, Inc. v. FERC, 89 
F.3d 878 (D.C. Cir. 1996). The Court of Appeals 
found that TAPS carrier~ need not publish infor~na. 
fi.n in their tariffs on how carriers allocated space 
mr~on~, themselves= the Court found that this informa- 
th)n had no effect on the value of service to shippers. 
89 t:..~d at 884-86. 

a= ~8 FERC ~ 61.057. at p. 61.196. 

~ "[lie tariff in that case stated that. during 
pvr this ,,I excessive nomination, capacity would be 
allocated among shippers "so as to avoid discrlmina. 
tion" and further stated that "'[tlhe details of Cat- 

¶ 6 3 , 0 1 4  
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shippers. Inclusion of the detailed prorat ion 
policy in the ta r i f f  would provide a framework 
allowing the Commission. shipl~,rs, anti the 
publ ic to en~ure that prorat ioning is imple- 
mented in a nondiscr iminatory manner. 

Moreover. SF'PP itself concedes that  there 
would he l i t t le  d i f f i cu l ty  in including the de- 
!ailed prorat ion plan in its tar i f fs.  Dur ing  hear- 
rags, S F P P ' s  Senior  Vice President  Pear l  
s tated.  " I f  [the proration policy] needs to he in 
the tar i f f ,  i f  that 's what the u l t imate  decision 
is. that 's fine wi th  us. That ' s  more of an admin- 
is t rat ive problem. I th ink the impor tant  thing 
is we certa in ly  feel we're g iv ing the "shippers 
the same protection because i t  i s . . .  referenced 
in the ta r i f f  . . . .  ..stz SFPP would presumably 
have no objection to prov id ing its shippers wi th  
the protection of actual ly  incorporat ing the 
prorat ion plan into the ta r i f f  given the re lat ive 
ease wi th  which this could be accomplished. 

For all the foregoing reasons. I hold that 
SFPP must  pub l ish  a complete,  deta i led 
description of its prorat ion pol icy in its tari f fs. 

I next consider whether any modif ications 
should be made to SF'PP's cur rent  prorat ion 
policy. Under the ICA,  i t  is the du t y  of every 
common carr ier  " to  provide and furnish trans- 
portat ion upon reasonable request t h e r e f o r . . .  
..,m3 The I C A  also makes i t  unlawful  for a 
common carr ier  "to make.  give, or cause any 
undue or unreasonable preference or advantage 
to any particular person, company, firm .... in 
any respect whatsodver . . . .  ..814 

The demonstrated need standard,  which 
serves as the basis for SFPP's allocation of 
capaci ty  to new shippers as well as to historical 
shippers seeking to ship addit ional  volumes, 
subjects shippers to the risk of significant dis- 
cr iminat ion.  Of pr imary  concern is the subjec- 
t iv i ty  of this s tandard.  SFPP ' s  determinat ion 
of which shippers have shown a "demonstrated 
need" is left solely to the discretien of a prora- 
tion committee.  S F P P  witness Pearl was un- 
able to provide a list of uniform factors used in 
mak ing  the demonstra ted  neecl assessment. 
stat ing that  the committc~ may consider every 

rier's method of proration are contained in a 
document entitled Cttgo's Pipeline Proration Policy, a 
copy of which will be made available, upon request, to 
any Shipper or prospective Shipper." 76 FF:RC 
| 61,164, at p. 61,948 (footnote omitted). 

8to .See 76 F'ERC | 61,164, at pp. 61.94661.948. 

8;l The Commission did set for hearing the issue 
of whether the poEcy had been applied in a discrimi. 
natory manner. 76 FERC | 61.164, at p. 61,948. 

~tz Tr. 9382. 

RIJ49 U.S.C. app. § I ( 4 X I 9 ~ ) "  

std 49 U.S.C. app. § 3(lX1988). 

Federal Energy Guidelines 
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proration requebt in light of "'factors unto it- 
self. "'~ts The  dem(~st ra ted  need '%tandard."  as 
defined by SFPP,  lacks any quant i f iable  cri te-  
ria. Without such cr i ter ia ,  it is almost impossi- 
ble for  s h i p p e r s  or  t he  C o m m i s s i o n  to 
de termine  whether  prorat ioning has been im- 
plemented in a fa i r  and reasonable manner .  
without  undue or unreasonable preference for 
a n y  sh ippe r .  

M a n y  s h i p p e r s  have  also expressed g rea t  
conce rn  a b o u t  S F P P ' s  a u t h o r i t y ,  u n d e r  its 
demonstra ted  need s tandard,  to require that  
potent ia l  shippers submit a wide range of busi- 
ness information.  The  record suggests tha t  
S F P P  has used this author i ty  not only to con- 
tact  a shipper 's  customers and potential  cus- 
tomers but also to communicate  information 
about a shipper 's  l ikely capac i ty  allocations to 
potent ia l  customers. Such communicat ions cer- 
ta inly  rep resen t  an intrusion into a sh ippe r ' s  
pr iva te  business negotiations a n d  may be in 
v io la t ion  of section 15(13) of the ICA. 8Is 
SFPP ' s  au thor i ty  to obtain such information 
may also place shippers a t  a compet i t ive disad- 
v a n t a g e  wi th  the pipel ine  company itself ,  
should an aff i l ia te  of SFPP  someday ship on 
the system. Once again,  the potential  for dis- 
c r imina tory  implementat ion of prorat loning,  in 
violation of the ICA, is great .  

A common carr ier ' s  duties under  section 1(4) 
of the ICA include a duty  to provide transpor- 
ta t ion services upon reasonable request as ex- 
pedit iously as possible. Under  its demonstrated 
ne~M s tandard ,  S F P P  reserves to itself a t ime 
period of 90 days or grea te r  to allocate capac- 
i ty to new shippers. S F P P  witness Pear l  testi- 
fied tha t .  a l though new shipper requests a re  
ideally processed within 30 days, 90 days may 
be necessary to obtain the voluminous informa- 
tion often considered in the demonstrated need 
evaluat ion,  sIT 

At least 20  pipelines current ly  employ a 
"good fa i th"  nomination s tandard  in making  
capac i ty  allocations.Sis This  s tandard is widely 
accepted in the industry and requires a new 
shipper  evaluat ion period of only 30 days. a19 
The  90 day  period established by S F P P  seems 
unnecessari ly excessive. 

In sum, I find that  numerous aspects  of 
SFPP ' s  demonstra ted  need s tandard  e i ther  r io-  

and Reports 65,201 

late  the ICA or faci l i ta te  di'-,Criminatory imple- 
mentat ion 01 prorationing in  violation ot the 
ICA. 

Staff witness [ 'ride recommends that  SF'PP's 
proration policy be amended to substi tute a 
good fai th s tandard for the demonstrated ne~.~l 
s tandard.  82° Under  the good faith s tandard,  a 
pipeline allocates capaci ty  based on shipper 
nominations. The  burden is on the shipper to 
make  reasonable nominations in good faith. 
Shippers must comply with the terms of a 
pipeline's tariffs such as the requirement to 
possess unencumbered ti t le of the product to be 
t ransported and the requirement to comply 
with the pipeline's specification. New shippers 
also m a y  be required to meet certain credit 
requirements  which ensure that  they have the 
abi l i ty  to pay incurred transportat ion charges. 

The  good fai th s tandard does not raise the 
concerns associated with the demonstrated 
need s tandard.  Since the pipeline merely ac- 
cepts the good fai th nominations of its ship- 
pets .  there  is no need to seek potent ia l ly  
intrusive information from shippers. The  nomi. 
nation evaluation process would also be consid- 
erably simplificxi. As such, 30 days should be 
sufficient t ime to complete  the evaluation. 
Most impor tan t ,  since all  nominat ions are 
t rea ted the same under the good faith stan- 
dard,  the risk of discr iminatory t rea tment  of 
shippers would be all but non-existent. It is 
t rue that  this s tandard creates the possibility 
of shipper over-nomination, but such practices 
can be deterred through the use of penalty 
provisions of the sort a l ready  included in 
SFPP 's  proration policy, a21 Overall .  the good 
fai th s tandard is a just and reasonable ap- 
proach to prorationing; under the facts of this 
case I find tha t  SFPP 's  current  demonstrated 
need s tandard  is not just and reasonable. I 
therefore hold that  SFPP  shall modify it 's  pro- 
ra t ion policy in accord wi th  Staf f  witness 
Pride 's  recommendations. 

X V l .  R E P A R A T I O N S  

There  are  two general  reparat ions  issues. 
Firs t ,  if reparat ions are  to be awarded,  how are 
reparat ions to be determined? Second, over 
what  period of t ime  may  r e p a r a t i o n s  be 
awarded? 

* t s  Tr. 9187-89. 

~16Section 15(13) states that a common carrier 
may not disclose infoonation concerning a shipper's 
transportation of product without the shipOer's con- 
sent. because it may improperly disclose the shipper's 
business transactions to a competitor. 49 U.S.C. app. 
§ 15(13X 1988). 

s t z  S e e  Tr. 9189-9t. 

8m Tr. 7922. 

FERC Reports 

sm Ex. 113 at pp. lO-t I .  

a2° See Ex. 113 at pp. 8-11. 

a~l 5FPP's current policy permits a reduction in 
volumes al|ocated to a shipper in future proration 
periods i f  the shipper fails to del iver products equal to 
the space allocated to i t  in the present proration 
period. Ex. 152 at p. 4 of 6. 

I[63,014 
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A .  D e t e m i n i n g  Reparations 
Complaints against West Line rates are cov- 

ered by the EPAct .  s~  Under  the EPAct .  " A n y  
tar i f f  reduction or refunds tha t  m a y  result  as  
an  outcome of any such complaint  shall be 
p r o s p e c t i v e  f r o m  the  d a t e  of f i l i n i  t he  
complaint .  '~m 

Because the  par t ic lpants  a~  in this  case who 
complained about sTandfathered West  Line  
ra tes  have  not shown " c h a n ~ d  c i rcumstances"  
within the  meanlnB of the  EPAct ,  t ~  tbeve can 
be no award  of r epa ra tkms  wi th  respect to 
complaints asainst the s randfa thored  West 
Line rates.  I ~  

East Line ra tes  in this case are not subject to 
the  restrict ions of the  EPAct ,  ¢Ithor ms to the  
" ~  c i rcumstances"  requirements  or the 
EPAct ' s  r e q u i ~ n e n t  tha t  ~ t i o m  run pro- 
spectively from the da te  of the  complaint .  
is so because the E a s t  Line  ra tes  were chab  
I¢~taed within the  one yea"  period e ~ l i n g  on the  
day  of enac tment  of t i ~  EPAc t  and thus  were 
not subject to the  p¢ovtslom of section 1803. m7 

I h~d that  for all compla inants  except N a w  
ajo, wi th  respect to E a s t  Line  ra tes  the  t ight  to 
reparations shall begin two yeart prior to the 
fllinli of a complaint ,  ms Nav~lo is t rea ted  dR. 
fenmt ly  for r easom discussed hereafter .  

S F P P  a r i s e s  tha t  ~ t i o a s  are  barfed  by  
the EPAct ,  bu t  S F P P  ~ tha t  the  Com- 
mission has  ruled other~se. I ~  SFPP then ar- 
gues that  s/nce the  award  of ~ t i o n s  is 
discret ionary wi th  the  Commission and is an  
equitable remedy,  the  Commission can deny or 
l imit  reparations,  s~° I f  reparaUons arc  to be 
awarded,  S F P P  m' t~s  the  C a s a l s / o n  to take  a 
South System mult i -yenr  a p ~ e a c h  and net  pe- 
Hods where S ~ P P  ovefrecovm'ed i ts  t es t s  wi th  
periods of u n d e f r e c ~ y ,  u l  ( S i ~ ' P  does not 
m a k e  clear how this  approach  w~l}d work 
when tbefe are different  customers  s h l i ~ q [  
different  volumes over  different  t ime  Vededs.) 

su68  FERC 161.105 (1994); 68 FERC 1161.306 
(1994). 

m EPAct § 1803. 

m AJ r,ot~ u,rU~, N,w~jo wm Ixnnltttd to 
withdraw Im compisint m to SI=lPPs West Llae 
Order AUowins WRhdrawal of C~ml~dnt Subject to 
Conditions, 79 FERC | 63,014 (1997). 

EPAct § tSOXb). 

As noted earllm', West Line rates under 
SFPP's FERC Tariff No~ 18 ane not 
I.e., they ane not dt~med Jmt and returnable trader 
section 1803 of the EPAct. SFPP, L J ~  68 FERC 
1 61.3~. at IX f~.,2~ ILl2. 

~ SFPP. L.P.. 68 FERC 161,10f~ at IX 61,.582 
(1994) 

U* SFPP. L.P.  68 FERC | 61.306, at IX 62.263 
(lgc~.y. 68 FERC 161.105, at IX 61,.r~2 (1994). SFPP 

¶ 63,014 

Chevron advocates the calculatiml of repara- 
tions "o~ Im annual, calendar-year basis" and 
notes that rulin~ls of the Interstate Commerce 
Commission 

• . .  have developed costs of services for each 
period a t  issue, and computed reparat ions 
based on the  difference between the appco- 
pr la te  ra te  levels estal~is/m~ based on the  
cost evidence presented and  the published 
ra te~  When the  carrier-tier/veal actual  reve-" 
nues were in es~eso of those established ustnlT 
the  appropr ia te  ra te  levels, reparat ions were 
a w a r d e d .  I n  add i t i on ,  a n y  r e p a r a t i o n s  
awarded are  subject to interest  computed 
f r o m  t h e  d a t e  of t h e  f i r s t  u n l a w f u l  
movement ,  s ~  

Under  Nava,to's approach,  for r e p a r a t i ~  pc- 
Hods pr ior  to 199S, S F P P  woukl owe shippers 
the  difference be tw~m the ra tes  pald and what  
wmdd h a w  been pa id  under  the  new ra tes  
established in th is  p , ~ e e d l n s  m the volumes 
shipped,  plus interest .  For  y e n ~  1995 and  
t h e f e ~ t e f  SI~PP wottld pay  E&st Line 
the  dfffefence between wha t  they would have  
paid  under  the  ra tes  estabUshed in th/s Wo- 
cnedlni|, as  indexed b e t ~ m i n l  J a n u a r y  1. 1995. 
and  wha t  they  paid und~ SFPP's i~esent  
rates,  mult ipl ied by  the volumes shipped, plus 
Interest. ~ In  e s m m ~  Nmvajo m d v o ~ t m  the 
use of a single tes t  yenr  ra te  a p p r m c h  in deter- 
mln/n~ reparat lmls  for all years  in which 
rat ions are  due. This app¢oach avoids the need 
to determine ind/v/dual year ly  costs-of~Jervtce 
for S F P P  for the several yem~ tha t  reparatlom 
will have  to be paid. If ,  for example,  individual 
year ly  cosU of s e ~ l c e  were required by the 
Commission and  the  Commission issues a final 
order in th is  case in 199~ individual year ly  
reparatlm~s detenninat lous  wmdd have  to be 
enade frmn 1990 until  1998. T h ~  indlvfdual 
yesr-by-year  process m l s h t  involve ex temive  
beadnSs  to de te rmine  an ~ t e  cost of 

hm ~ m m Initial ~ (ix Z39) that deq~te tht 
~ ' s  ruUnD In the wderJ Jura dud. under 
the EPAct. ~ U~.C~ | 7 1 ~  neue | IS0& ~pm~Umm 
tot Ernst L I ~  r a t a  a m  m ~  I~ p r m ~ w  frum the 
date of flllns s c~mplalnt. 

'mSFPP Initial Brief at IX 239 hASt: see abe 
3FPP, L.P. 6~FERC 161,J05 0994~ 

m° S ~ F '  lnRIml BdeL at IX 249. 

ml SFPP lnRisl Brf~f at p. 251; SFPP Reply 
Brkf at po.'233234. 

tu  C ~  Inithd I ~  at IX 218 n.729 (citatioes 
omltted). 

m ~ NavaJo Initial Brief at IX 141 and Nsv~o 
Rep~ Brief at ~ 99. 

Federal | n w l f f  Guidelines 

" x  
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~ r v i c e  for each year.  T h a t  ppecess should be 
avoided. 

Contrary to the positions of Chevron and 
SFPP.  N a v a ~  a r i e s  t ha t  the " I C C  often used 
the ra te  set for prospect ive eppl lcat ion in 
t/on 13 complaint cases as the basis upon which 
to calculate refunds and reparat ioos ,  ''sJ4 and 
notes t h a t  the  Federa l  E n e ~ i y  Regu la to ry  
Commission in i ts  recent  dedsim~s in oil pipe- 
line cases  has  i n d i c a t e d  i t  would do the  
Sallrle. s~3 

Navajo  also notes tha t  the ICC calculated 
the  amount e~ repara t ions  in a Rule  V i~roceed- 
in8 &~ and calculated the repara t ions  by having  
the parties use a simple Form 5 schedule, a3~ 

West Line Shippers would accept any of the 
above-mentlm~ed methods for ca lcu la t ing  repa- 
raUons. Im Refinery Hoicllng Company. while 
seeldng reparat ions,  does not take a pesitlon on 
how reparat ions  should be calculated,  s-~ Staff  
s ta tes  t ha t  it does not t ake  any  pesttlot~ on 
repara t ions  issues, s~ 

Cons/defing the a rguments  of the partici- 
pants and the law, I c~,clude that Navajo's 
approad~ shall be used in ca]cuhtUng repara- 
tions for the periods they a re  due except for 
1993. This  approach is fa l r  and avoids costly 
and prot rac ted  I l t i sa t lon over costs o( service 
for each yea r  reparat ions  may be payable.  I t  is 
in the  interest  of all par t ies  and in the public 
i n t e m t  that litigation in this  case. which be- 
8ml in 1992. come to an  em:l. 

The  test  year cost of service in this  case is 
based on a 1993 base yea r  updated with cer- 
t a in  1994 data .  I f  ra tes  produced by this cost 
of service are  just and reasonable for all  future 

years af ter  the Commission issues a final order 
in this case. those rates,  indexed af ter  Janoary 
1. t995. also provide a )ust and reasonable 
basis for determining reparations for the period 
1994 to the da te  of the final Commission order 
and for the  period p~or  to 1994. 

Except  for 1993, when throughput  on the 
Eas t  Line was abnormally low, I hold that  in 
de termining the amounts of reparat ions S~'Pp 
shall  pay  Eas t  Line shippers the difference 
between the rates  they paid and what they 
would have paid under the new rates  estab- 
l ished in th is  proceeding  on the volumes 
shipped, plus interest.  

Because of the abnormally low throughput on 
the  Eas t  Line  in 1993, s4t the only change in 
the c a l c u l a t l ~  of the just and reasonable rates 
for 1993 when de te~nin ing  1993 reparat ions 
will be that the actual 1993 throughput figures 
shall be used Instead of the 1994 test  year  
d w o ~ p u t  figure~_ 

B. T i m e  Pertoda for Calculating 
R e p a r a t i o n s  

I f  reparat i(ms are  due, S F P P  has a dispute 
wi th  some of the complainants  regarding the 
d a t e s  f rom w h i c h  r e p a r a t i o n s  sha l l  be 
calculated.  

1. Chevron 

Chevron seeks reparations from September 
23, 1990. s~  S F P P  notes tha t  the complaint 
flied by Chevron on September 23, 1992 did 
not seek repm~tions.  S F P P  argues tha t  Chev- 
rvn should not be permi t ted  to seek reparations 
on the Eas t  Line  unt i l  September  10, 1993, 
when an order was entered in this case aHowin8 
Chevron to seek damages,  st3 

~4 Navajo Reply Brief at pp. 3-4. Nava~ cites 
LoutswtUe & N&ch~lle  R .R.  Cft v. S l o s s - ~ d l l e l d  S~eel 
& Iron Co.. 269 U.S. 217. 222-23 (t92SXcitinlr S~ss 
Shefllekl & Iron Co. v. LouJsvtlte & Nashvi l le  R .R .  
Co, 52 LC.C. 576 11919));, De/atm-e & H.R. Corp. v. 
Penn Pmthractte M I n i n i  Co.. 91 F.2d 634 (3rd Cir.) 
cert. derded ~ U.S. 756 11937):. Be~er, Moa, e & 
C~. Ir.~ v. New York Centraf R.R. Co.. to t  LC.C. i t ,  
14 (1925), Ci ty  of  Danvil le  v. Chesapeake & O. Ry .  
Co, 34 F. Supp. 620, 626 (W.D. Va. 1940). 

lus Nava~e dies UMon Oil  Co. ,a~ California v. 
Cook In/et Pipe L/he Co., 71 F"ERC 1'61,300, at p. 
62,184 (t99SX"II the Comm~on uRlmately deter- 
mines that the rate contained in FERC Tariff Sheet 
Rate No. 21 is not a just and remonable rate, Unoral 
could be entitled to t~- tve  reparatiom in an amount 
equaf to the 

d i f f ~  between the just and reasonable rate 
set by the Cmnn,.~on and the FERC Tariff Sheet 
No. 21 rate.");. Lakehead P/pc LSne Co.. L . P ,  71 
FERC ~61.338, at p. 62.319 (199b'Xnot awarding 
reparations sloce complainant failed to ask for them. 
y~t statln/I. "It  did not seek ~l~tratiom mt(k,f the Act 
in the event Lakehead's effective rates prior to May 
3, 1992. were higher than the rates determined here to 

FERC Repom 

be just and ~ " ) .  reh ' l  denied. 75 FERC 
1 61.181 11996). 

I ~  See. e.ff., Louisville &Nashv l l l e  R.R.  Co,. 269 
U.S. at ~ 23; De/aware & H.R.  Corp.. 91 F~d at 
634. 

I~, Nava)o attaches to its Reply Brief (in Appx'n- 
dlx A) Rule 5 of the Ruk'~ of [h'actlcc ltelo~ the 
Interstate Cemmcr~ Conunls~m and tht. ICe F.~"m 
$ Worksheet. 

eda West Line Shippers Initial Brief at pp. 76-77. 

m RHC Initial [klef at p. 61. 

m4o Sta/f Initial Brief at p. 121. 

141 As no¢ed earlier in the ~ o n  on Volumes 
in thh initial dechion, the EPR refinery was shut 
down for the first ten months o( 1993 after EPR filed 
for banknJptcy in 1992. Ex. 34 at p. 22. 1993 East 
L/re wohmles were also affected by otbeT u ~ t -  
ative events, inclm/in8 a two month shutdown of 
~ ' s  refinery mid three months of downtime at 
Navajo's facilities due to scheduled maintenance. Yd. 

~ Chevrtm Initial Elrief at p. 217. 

t~t SFPP Initial Brief at PP. 241-242. 

¶ 63,014 
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In a Motion to Intervene and Protest, filed 
on September 23, 1992, C h e v r ~  protested 
SFPP's FERC Tariff Nos. 15 s*4 and 16 ~s cov- 
ering shipments of 8aso~ine and petroleum dis- 
ti~late fuel o lh  on SFPP'5 East  and West 
The protest was then converted into a com- 
plaint  when the Commission changed the case 
from an investigation Into a complaint proceed- 
ing under section 13(1) of the Interstate Com- 
merce Act; in i ts  order  the Commission 
expressly reserved to the parties all the reme- 
dies available under section 13(1) of the 
ICA. ~ 

In a pleading filed with the CommL~don on 
July 9, 1993. Chevreo asked for damaUeS pur- 
suant to s e c t l ~  16 of the I n t e s t a t e  Commerce 
Act for the period belltnning two years preced- 
ing the filing e / i t s  complaint o/! September 23. 
1992. st7 SFPP opposed the poMtion o( Chevron 
and argued then. as It does aSaln In its Ini t ial  
Brief, tha t  the request of Chevron for relief 
cannot relate back to Chevron's original com- 
plaint.  Extensive oral ~ t  was held on 
the relatlon-hack issue on July 20, 1993 sts snd 
September 8. 1993. s ~  On September 10. 1993, 
I issued an order holdin8 tha t  Chevron could 
seek damages from September 23, 1990, i.e., 
two yea r s  p r e c e d i n g  the  f i l i n g  of i t s  
complaint,  s~° 

SFPP cites a number of old ICC cases for Its 
pesRlon that the two-year relmratlons period 
cannot relate back to the fi l ing of the m'itqmd 
complaint.  ~ The ICC r u l i n ~  were based upon 
old ICC rules of practice which were not 
adopted by the Federal ~ Re~alatoW 
Commission w h ~  oil pipeline regulation was 
transferred to F E R C  from the ICC. I do not 
read these c a s ~  as intefpeeting the Interstate 
Commerce Act (ICA) to proh/bit relatin~ the 
reparaUons poriod back to the fil ing o~ the 

~4 Item A by Refe~m~ne. 
sis Itmn B by R o f ~ o e .  

S~SFPP, L.P. 63 FERC 1161,27& at I~ 62,769 
(t993). 

~ Cht.vren U.S.A. ~ Cem~my's 
tion to SFPP. L.P.'s MoUoo in OplmMtltm to El Pmo 
Refinery. L.P.'s ~ t  of Cemphtint. st  PI~ 1 
and 18-19 (hereafter r e f ~  to Its "Chevron's 
Ovpegtteo'3. 

~ T r .  10~11 IS. 

m T r .  1149-1219. 

The ba~s fee this ruling k ~ v e l y  ~'t 
fm~h in ChevTOn's (3p~Uon. dted ltUa~l. SFPI~s 
written arlmments are set fm'th in a I~eadlng filed 
June 29. 1993 entitled "Motion of S~PP, L.P. In 
Opl~ltim~ to El paso Refin~y. L.P.'s ~ t  o( 
Cmnplaint." Althm.qrh El Paso Refinery (EPR) wss 
aho involved in the r e l a t l ~  ,~ra.Um'm arlu- 
menu EPR has since withdrawn i ' -  c~nplaint allalmt 
SFPP. 76 FERC | 63.018 (1996). 

¶ 6 3 , 0 1 4  

original cmnplaint, nor do I find any language 
In the ICA to prohibit relatinlir the reparations 
period back to the f i l ing  of the or iginal  
complaint. 

More recent ICC ca~s indicate that the rela- 
tloneback doctrine may be used. Since at  least 
1927, the ICC has used an informal complaint 
procedure which has acted to t~ l  the running 
of the s ta tu te  of Umlta t im~ sc~t forth in the 
ICA. m An analys~ of the ope~t ion  of the 
ICC's Informal complaint process demonstrates 
that  the ICC pcovided a mem~ for re la t in i  
damas~ claims back to the fi~mS of an eargor 
ple~ling.  The ICC m a l n ~  this pcecedure 
for many years and clearly cortcluded that  It 
had authori ty  to do so under the ICA. 

Under  the current rules of the ICC's  succes- 
sor, the Surface Transportation Born'd, m and 
under pcevious ICC rules, ~4 a shipper may file 
an Informal complaint seekinl damages from a 
tall or motor carrier and preserve Its rlshts to 
d o m q e s .  I f  the dripper 's  Informal compl~Int is 
not resolved informally, Is denied, or with- 
drawn, the sh/ppor has six months from the 
date tha t  i ts  lnforn~tl complaint is terminated 
to file a formal complaint. The f m n a l  com- 
pla in t  is deemed filed as of the date of the 
infm~mal o0~pla in t .  "lss /.e., the formal com- 
pla in t  relates back to the date of the flJing of 
the informa] complainL The shippm" is eliUtled 
to seek ~ for the two-year poriod preced- 

the filhW ~ the informal complaint rnmrd-  
less of the fact tha~ its formal complaint may 
not be filed for years after the ~ of the 
infol 'm~ o~ lp la JnL  

The interaction ot the ICC's  informal and 
formal o~nplaJm procedures is Illustrated by 
ThomJon ~ t e  C4x v. A thmt lc  Coast LIne 
R. Co. ' ' ~  Thomson f i led i ts  initial i n fo rma l  
complaint in 1946: tha t  informal complaint  

mi Ho/~urshead ~ .  v. Db~-tar C, e n a ~  120 
I.C.C. 55. 56 ftg~Y. Beater Ma~e & C~ v. New York 
C~L R.R. 104 I.C.C. 11, 15 (192~. V/rl~n/a-Caro- 
linm Ch~L Ca. v. St. Lout¢ l.M. & X Ry,  18 l.C.C. I. 

,2 (1910): East SL Lou/s Wlthmrt Co. w. 3~. Lam~ 
S e u ~  RY. C~ o[ Team, I? I.C.C. 582, 584 
(1910); .qouth-West R.R. Car Pm'ts C4x v. M ~ u d  
PacLt/¢ R.R., No. 40073. 1988 WL 22.5131 at "" 2"3, 
1988 I.C.C. LEXIS 370 at  ° 4 (I.C.C.. Dec. I. 15M8~ 

Rule llI(a)-(B) and Ru t* 2,5..fee I~hlbits A 
and B in ~ ' s  Op~sRIoL 

ma 49 C.FJ~. ~ 1130 (1996). 

¢4 Rule Ill(t)-(10. See F.~tblt A In Chevren'$ 
0pr~l t lo~  

"x49 C.F.R. § 1130.2(0; ~e  E~lbl t  A In Chev- 
rm's Opf~tloa.  

"~ 282 F. Supp. 696 (S ,D.N.y .  196B). 

FedarM Ene ru  Gu ld~ lnw 
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proceeding was closed and reopened several 
times between 1950 and !9S6. After the infor- 
mal complaint was closed for the last t ime in 
1956. Thomson filed a formal complaint seek- 
ing damages for shipments made from 1945 
through 1950 and the ICC awarded the shipper 
damage~ ~r  Thus, pursuant  to a complaint  
filed in 1956, the ICC took official notice of the 
informal complaint filed 10 years earlier and 
awarded the shipper damages for shipments 
that  oo~urred as long as I I  years before the 
formal complaint was filed. Without  relating 
back to the filing, the shipper would have been 
barred from obtaining damages under the ICA. 

The ICC thus viewed the ICA as not barring 
relation-back. 

The silence of the ICA on the relation-back 
issue and the absence of F E R C  rules governing 
the relation back of claims makes i t  appropri- 
ate to look a t  the Federal Rules of Civi l  Proce- 
dure for gmidance as the Commission has done 
in other instances. ~ The Commission's Rules 
of Procedure were modeled on the Federal 
Rules and they are "appropriate  for guidance 
by this Commission . . . .  " ~  

Federal Rule 15(c) provides in per t inent  
part:  

An amendment of a pleading relates back to 
the date of the original pleading w h e n . . ,  the 
claim or defense asserted In the amended 
pleading arGse out of the conduct, transac- 
tion. or occurrence set forth or attempted to 
be set forth in the original pleading . . . .  

Fed. R. Civ. P. 15(c). 

In Urdon Pacific R a l l r v ~ l  Co. v. Nevada  
Power Co.. 950 F ~ d  1429. 1432-33 (gth Cir. 
1991), in an action arising under a portion of 
the I n t e r s t a t e  Commerce Act, 49 U.S.C. 
§ 10761. the Uni ted  States Court of Appeals for 
the Ninth  Circuit  applied Rule 15(c) In holding 
tha t  Union Paciflc's amended complaint  re- 
lated back to the date  of i ts original complaint: 

Rule 15(c) Is to be Interpreted literally. Miles 
v. Depar tment  o[ Army', 881 F 2 d  777, 782 
(9th Cir. 1989). We d l f feRnt ia te  between 
pleadings a t t empt ing  to amend cla/ms from 
those seeking to amend par t /ex Martel l  872 
F.2d a t  324. Amendments  seeking to add 
claims are to be granted more freely than 
amendments adding parties. See Id. "When a 
suit is filed in a federal court under the 
[Federal Rules of Civil  Procedure]. the de- 
fendant knows that  the whole transaction 

described in it will be fully sifted, by amend. 
merit if need be. and tha t  the form of the 
action or the relief prayed or the law relied 
on will not be confined to their first state- 
men t . "  Id. at  326 (quot ing  Barthe!  v .  

Stature. 145 F.2d 487. 491 (9th Cir. 1944). 
cert. denied, 324 U.S. 878. 65 S.Ct. 1026, 89 
L E d .  1430 (1945)). Thus. we must deter- 
mine whether Nevada Power had "'fair notice 
of the transaction, occurrence, or conduct 

• called into question." Id. at 327. 
Under this standard. Union Paciflc's refer- 
ence to only Tari f f  6034 in its original com- 
plaint does not foreclose its subsequent 
request for recovery of reparatimzs made 
under Tar i f f  6020. 

Union Pacific. 950 F.2d at 1432 (emphasis in 
original). 

Similarly, in S/ege/ v. Converters Transpor- 
tation, Inc., 714 F.2d 213, 215-16 (2d Cir. 
1983), the United States Court of Appeals for 
the Second Circuit  held that  an amended com- 
plaint  could relate back to the date of the 
original complaint  for purposes of sett ing the 
t ime  period for which damages  could be 
awarded under the applicable s tatute of l imita- 
tions. The Court stated: 

The text of Rule 15 makes explicit ConBress's 
intent  tha t  leave to amend a complaint  
"shall be freely given when justice so re- 
quires." Fed. R. Cir.  P. 15(a). The purpose of 
Rule 15 "is  tO provide maximum opportunity 
for each claim to be decided on its merits 
rather than on procedural technicalities." 6 
C. Wright & A. Mille~. Federal Practice and 
Procedure. § 1471, a t  359 (1971) . . . .  We 
held over forty years ago that  Rule 15(e) was 
to be liberally c m ~ . d ,  particularly where 
an amendment  does not "allege a new cause 
of action but  merely . . .  make[s] defective 
allegatlorm more definite and precise." Glint 
Factors, Inc. v. Sclmapp,  126 F.2d 207, 209 
(2d Cir. 1942). See also Foman v. Davis, 371 
U.S. 178. 182. 83 S.Ct. 227. 230. 9 L.Fxi,~d 
222 (1962). 

S/egel. 714 F.2d at  216; see also Tiller v. At lan-  
tic Coast Line  R . R .  Cox. 323 U.S. 574. ,580-81 
(194S) (holding that  an amended complaint 
could relate back to the date  of the original 
complaint because "[t lhece is no reason to ap- 
ply a s ta tute  of l imitat ions when, as here. the 
respondent has had notice from the beginning 
that  petit ioner was t rying to enforce a claim 
against  i t  because of the events [alleged in the 

[d, at 701-703. 

~s Northern Natural Gas Co.. 60 FERC | 63,014 
(1992XFederal rule r~lied upon in resolving attorney- 
client privilege claim);. ~ / ¢  Eastern P/pc Line 
Co.. 49 FERC |53.019. at p. 65.073 (1989)(Fed. R. 
Civ. P. 56 relied upon for determining Judi~ did not 

FERC Reports 

have to imue findinp of fact in dtun~inl; pcocet~n8 
under FERC Rule 217):. and BoMon ~ C4x. ] 
FERC | 6L300 (1977) (dhcovery dhq~Jte retolved by 
reference to Fed. R. Cir. P. 33). 

s~ Revere Petroleum Corp.. 60 FERC | 63.023. 
at p. 65.192 (1992). 

¶ 63,014 
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original  c o m p l a i n t l " ) ;  Clipper Express  v. 
Rocky  Mountain Motor Tari f f  Bureau, Inc., 
690 F.2d 1240. 1259-60 n.29 (gth  Cir. 1982) 
(apply ing  Rule 15(c)'s liberal relation-back 
doctrine to prevent  amended complaint from 
being barred by s ta tu te  of limitations), cert. 
denied. 459 U 3 .  1227 (1983); ~ Te/e- 
"phone and T e l e ~ l p h  C~ v. Delta C o m m ~  
tlons Corp. 114 F.R.D.  606. 612-13 (S.D. Miss. 
1986); ~ v. Amer/can Tobacco C,x. 44. 
F.R.D. 440. 442-43 (D.  Conn. 1967) ("Once a 
complaint has been served, the policy behind 
the s ta tu te  of l imitat ions has  beefl s a t i r e d  so 
long as  the different  theories introduced by the  
amendment  fuse together within the 'co/~duct. 
transaction,  or occurrence'  set forth in the  
complaint .")  

There is no prejudice here to SFPP.  Chev- 
fort's complaint  d e a r l y  protested F E R C  Tar i f f  
Nes. 15 and 16. I t s  amendment  sought an  
additlonai remedy,  reparations,  because Tar i f f  
Ncs. 15 and 16 are  alleEediy unjust and unrea- 
sortable. SFPP had ample  notice of Chevr~'s 
rel~uratiot~s claims, which were made long 
before Chevron filed Its dlrect evidence and 
SFPP flied its responsive evidence. Indeed. 
SFPP was even permitted to have sur-rebuttal. 
SFPP had ample t ime  to prepare Its evidence 
in opposition to all c la ims for reparations.  

S F P P  has  m a d e  no new a rguments  In i ts  
Ini t ial  Brief tha t  I had  not ~ earlier. I 
reaff i rm m y  prior rul ing tha t  Chevro~ m a y  
seek damages  from September  23, 1990. 
2. R e ~  Holdlr~ Company 

Refinery Holding Company (RHC) seeks 
reparat ions prospectively from M s y  4, 1993. 
S F P P  argues  that  R H C  should be allowed to 
seek reparat ions only from September  10. 1993, 
the date  of m y  ocder ailowing R H C  to join in 
E P R ' s  complaint and  seek d a m ~ e s .  Some 
background m a y  be helpful in unders tand ing"  
this particular dispute. 

EPR filed a protest  or complaint  on Septem- 
her 4, 1992, conceml l~  the  rates and services 
of SFPP's Tar i f f  Ne~. 15 and 16. On June 18, 
1993. E P R ' s  prctesL like (~evrml's protest.  
was conver ted  by  the  Commlss ion  into a 
complaint, a~o 

On June 14. 1993, E P R  filed a motion In 
which it  sought to amend  i ts  complaint  "so as  

mo SFPP. L. P.. 63 FERC | 61.27S. at p. 62.769. 

~1 Motto. o( Refine~ HoMing Cempany. L.P. 
for Leave to Intervene Out of Time and (~arUlcatiee 
of El Paso Refinery, L.P.'s C~mUnuing Interest in 
This Proceeding and Amendment ~" CamplaJnt at p. 1 
(herea/ter "RHC Motion"). 

~ ld. at pp. 3-4. 

au ld. at p. 2. 
~4 ld. at pp. 6. 12. 
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to clarify tha t  E P R  seeks to obtain damage~ or 
repm'at io~t  from S F P P  for violztior~ of the 
ICA, in addit ion to prospective relief. ''ael RHC. 
a group of E P R ' s  secured creditors who had 
succeeded to owne~h ip  of El Pmo ' s  refinery a t  
a result of E P R ' s  bankruptcy,  ss2 joined In the 
same September  4. 1992. pleading of EPR and 
asked for leave to in tervene and leave  to join in 
EPR '$  complaint  as  originally filed and as 
amended,  s63 E P R  sought to recover damagt~ 
for the two-year period I ~ o r  to the September 
4. 1992. filing of its complaint and running 
through M a y  4, 1993, the  da te  of faredosure by 
R H C  upon E P R ' s  assets. Including the El Paso 
ref ineo ' .  ~ R H C  sought ~ from May  4. 
1993. forward, m 

On June  29. 1993. SIF1PP filed a motion s~  
oppo,Ang the request  of E P R  in the RHC Mo- 
t i m  of June  14. 1993. for reparations.  SFPP 
did not oppc6e R H C ' s  intervention but argued 
that  on the  pleadinSs R H C  was not e~tltled to 
repara t lom.  ~ r  As noted earlier, I heard exten- 
s ive vcai a r g u m e n t  on Ju ly  20 and September 
8, 1993, on the  relation-bnck reparatic~tu is- 
sues. sw On September  10. 1993. I issued an 
order which read in par t :  

1. The  amondmont  to the  complaint  of El 
Paso Refinery,  L.P.,  filed June t4. t993, is 
permi t ted  and m a y  include a request for 
d a m a g e s  for the period bes tnning two yean 
prim" to September  4, t992 up  to and Includ- 
Ing M a y  4. 1993. 

2. Ref inery Holding Company  is permit ted 
to ~ in the  complaint  of El Paso Refinery. 

d a m a i ~  for the pe~ed  a l ter  May  4. 
1993, and  seek lyrospet~ve and other relief to 
which It  m a y  be efRltled under the r~nedlai  
provisions of the  Intea~tate Commerce ACt. 
S F P P  has  not p e r v a d e d  me that  these rul- 

I n p  were not correct, and I heroby reaffirm 
them. 
3. Mobil 

Mobil Oil Corporation filed a complaint  
against  S F P P  on April  3. 1995. I t  filed an 
am(reded complaint on June 12. 1995. m SFPP 
argues tha t  the  da te  for calculating reparations 
for Mobil is June  12. 1995. Mobil claims that 
I ts  amended  complaint  should relate back to 
the da te  of fi l ing Its original complaint and 
tha t  Mobil m a y  seek reparations two years  

I~ Id at pp. 7,12. 

m Motion e( SFPP. L.P. tn Olspouttlon to EI Paso 
Refinery. L.P.'s ~ t  M Camplalnt. 

~v ld. at p. 6. RHC was permitted to intervene 
by the pct~dinl admhlL~.rativ~ htw bldlle. Tr. 644. 

~ T r .  10C~-IllS. 1149-1219. 

~ T h e  Commluicm comolldated Mobil's cure. 
plaYmt pcoceedlng in Docket No. 95-5-000 with the 
I ~ - n t  case on October 5. 199,5. 75 FERC 1 61,032. 

Fechwal I[nwlff Guidelines 
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prior to the filing of i ts complaint,  i.e. from 
April 3, 1993. 87e 

In Mobll 's init ial  complaint.  Mobil explicitly 
stated: 

. . .  SFPP has established and continues to 
charge rates for transportation and related 
service on its system pursuant  to the FERC 
Tariffs 15, 16, 17. 18 (and any sucoessot~ or 
predecessors to these tariffs, or untariffed as 
the case may prove to he at hearing) which 
are in excess of just  and reasonable rates and 
therefore violate Section 1(5) of the ICA. 

Complaint of Mobil Oil Corporation Against 
SFPP, L.P., Docket No. OR95-5-000, at pp. 3-4 
(April 3, 1995). MobiUs complaint also umght 
reparations and refunds. Mobil in addit ion 
stated tha t  i t  was adopting the a r l~men t s  pre- 
vlotudy propounded by ARCO and Texaco in 
Docket Nos. OR92-8-000, et ,!1. ld. at  4. 

In  Mobil 's amended complaint.  Mobil contin- 
ued to challenge the same SFPP rates i t  chaV 
lenged in its original complaint and which were 
challenged in ARCO and Texaco's direct testi- 
mony. First Amended Original Complaint of 
Mobil Oil C ~ t l o n  Against  SFPP, L.P., or 
in the Alternative,  Second Original Complaint.  
Docket No. OR95-5-(XX). a t  p. I (June 12. 
1995). Mobil repeated its request for repara- 
tions and refunds. 

Under these circumstances and for many of 
the reasons set forth above in the discussion 
allowing Chevron to have its amended com- 
plaint seeking reparations relate back to the 
t ime of the fil ing of i ts original complaint,  I 
hold that Mobil 's amended complaint relates 
back to the date of its original complaint. In 
any event,  Mobil 's original complaint  sought 
reparat  Ior, s. 

I therefore hold tha t  Mobil may seek repara- 
tions from SFPP for a period commencing two 
years prior to the filing of i ts original com- 
plaint ,  I.e. from April 3, 1993. 

4. Nev~0o 

Navajo flied its complaint asalnst SFPP on 
December 22. 1993. Navajo seeks East  Line 
reparations for the two-year period preceding 
the filing of i ts complaint.  December 22. 1991 
through December 21, 1993. I t  also seeks re- 
funds for overcharges paid by i t  on and after 
December 22, 1993. sT~ 

In 1989 NavaJo entered into a ~ettlement 
agreement with SFPP's  predecessor..%.'ction 
2.3 of the settlement agreement states: 

For the five (5) year period following the 
effective date  oi F E R C  Tariff  No. 88-.-i.e., 
Noveml~" 23. 1988---Nava}o shall not chal- 
lenge, by complaint  or any other means. East 
Line rates established or increased in con- 
fortuity with the terms and conditions of this 
Article, nor shall they seek reparations or 
other damages with respect to such rates. ~'2 
The settlement agreement was approved by 

the Commission in Southern Pac/fic P/pe L/nes 
~ p .  L.P.. 49 FERC 161.081 (1989). 
The settlement order in paragraphs (6) and 
(10) e x ~ y  approved the terms of the S-year 
moratorium: 

(6) For 5 years starting November Z3, 1988. 
Navajo will not challenge West Line rates 
established in conformity with the settle- 
ment nor seek reparation¢ 
(10) For $ years starting November 23. 1988. 
Navajo will net dudlenBe East Line Rates 
established in conformity with this settle- 
ment nor will Navajo seek reparations. 

49 FERC |61.081, at p. 61,318 (emphasis 
added). 

Navajo argues that although it could not 
challenge SFPP's rates within the five year 
period, once tha t  period ended it could seek 
reparations with ~ to East  Line rates. I t  
a r ~ ¢ ~  tha t  langualte in section 1.3 of the set- 
t lement agrt~ment had different language with 
respect to West Line rates than the language 
pertaining to East  Line rates. 

While the first part of the West Line morato- 
rium is identical to the terms of the East  Line 
moratorium, the West Line moratorium in sec- 
tion 1.3 has added to i t  the following under- 
lined language. 

• . .  nor shall they {NavaJo| seek reparations 
or damages with respect to such rates for any 
par1 of that f ive (5) year period, s~3 

Navajo argues tha t  

. . .  the existence of tha t  language in the 
West Line rate moratorium provision, and 
the absence of tha t  broader language in the 
East Line rate moratorium provision, affirm- 
atlvely demonstrates that Navajo did net 
waive its right to go back and seek damages 
or reparations for rates paid during the five- 
year pefied once the moratorium e:~pired. 04 
Navajo's argument  is not persuasive. A fair 

reading of the settlement agreement and the 

/~o West Line Shippers RevIy Brief at pp. 68-72. 

~ t  As noted earlier. Navajo was permitted by 
ruder ol May 2t. 1997. to withdraw its cmllplaJnt 
against West Line rates of SFPP. 

FERC Reportl 

=rJ Ex. 85g at p. S. 

~J Ex. 859 at p. 3 (~,phasis ad<L-.d). 

t74 Navajo Initial BHef at PO. 139-140. 

¶ 63,014 
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Commission's order • p p r o v i n g  It precludes 
claims for reparat ion by Navajo  for rates  
charged during the period when the sett lement 
was in effect. 

SFPP l ived up to the terms of Its agreement, 
holding its rates to the levels spec/fled In the 
agreement, and Navajo must do likewise. I~'~ 

I t  Is held that  N•va jo  may seek reparations 
on or after December 22, 1993, and not before 
December 22. 1993. 

X V l l .  M I S C E L L A N E O U S  M A T T E R S  

A.  Novajo'a Motion for S u m m a r y  Disposi-  
tion on M a r k e t  P o w e r  Defenses  

On September 1, 1994, Navajo filed a motion 
for summary disposition. The motion sought • 
ruling that  SFPP has the abIHty to exercise 
market power in the market for long-distance 
~ t i o n  of refined pe t r~enm ~'oducts 
into Phoenix and Tucson. Ar/zomL At  a pre- 
heat ing conference on October 6, 1994, I de. 
d ined  to rule on the motion because I tbeught  
i t  prematuro* &6 

On October 9. 1996, after all p ~ ' t i d p a n t s  
had presented their  evidence and cross-ex- 
amined witnesses and after ini t ial  briefs had 
been filed, Navajo filed a pl.-mding renewing i ts  
motion. 

Navajo's renewal motion should be denied 
because the only issue i t  properly raises--- 
whether SFPP could defend the rates a t  issue 
in this proceedb~ on the Ix~s  of a lack of 
market power---is moot in l isht of the defenses 
that SFPP actually raised in its n~xx~ive 
testimony and a t  hearing. To the extent Nav- 
ajo's renewal motion seeks • ruling for all t ime 
tha t  SFI)P has a "monopoly" in ~ the 
Arlzomt markets. It is beyond the scope of this 
proceeding and must be denied. 

Navajo 's  renewal motion seeks an unneces- 
sary ruling on an issue that never was joined In 
this ~ ,  That  issue Is whether SFPP could 
have shown tha t  i t  lacked market  power in 
certain of i ts S ~ t h  System interstate markets 
and thus qualified for light-handed regulation 
of Its rates In those markets as in Buckeye Pipe 
Line Co., L .P.  s~7 S F P P  never  presented a 
market power defense under Buckeye or a re- 

quest for light-handed regulation of any of the 
rates at Issue. 

SFPP included market-related evidence in i ts 
responsive case because tha t  evidence was rele- 
vant  to some Issues raised by complainants and 
Staff, e.g.. whether SFPP sbeuld he regulated 
on a South System basis and whether Its rate of 
return should be raised because of buslne~ 

r i sks .  
Gnmt ing  Navajo 's  motion a t  the emJ of a 

proceeding tha t  did not involve a Buckeye de- 
lense could have the pernicious effect of pre- 
c luding S F P P  from pursu ing  all  defenses 
available to i t  under the Commission's rules 
and regulations in the event • protest or com- 
plaint  a l l o t  SFPP's rates were to be filed at 
some future date. ~ 

If  SFPP were to file rates in the future. 
rates were challenged, and SFPP vre~ to de- 
fend mch rates under Buckeye. that defense 
would have to be evaluated based cm market 
conditions a t  the time. 

Foe the foregoing reasons, the motion and 
renewal motion of NavaJo Refining Company. 
for summary dispos i t ion  on the  issue of 
whether SFPP has the abil i ty to exendse mar- 
ket power for long-distance transportation of 
refined petroleum products into Phoenix and 
T u c s ~  Arizona, Is denied. 

B. Motion of  S F P P  to Strike Extrs-Recoed 
Mate r i a l  f rom Rep ly  Br ief  of  Ref ine ry  
H o l d i n g  C o m p a n y  

SF'PP, on January 9. 1997, moved to strike 
~ i x  A to the Reply Brief of Refinery 
Holding Company. L.P. C'RHC"), filed in this 
pceceeding on December 6, 1996, together with 
one p a s s ~ e  from the text ~ tha t  brf~:  specifi- 
cally, the ~ in the last three lines of tezt 
on palle 8 of RHC's  reply brief, beginning with 
the words "SFPP  has now confirmed" and end- 
Ins with the panmthetical citation to Ex. 577. 
The refenmced material incorporates and de- 
s~lbes  certain da ta  tha t  is not part of the 
r~cocd in this proceeding and that  ther~ore 
may not be relied upon In l : ~ t - h e a r i ~  brle[~ 

The record in this p r o c e e d ~  was closed on 
Ju ly  19, 1996, following 55 days of hearing. 
The record includes more than 950 exhibits. 

See ]uplter Corp. & Tennessee Gas PlpelJne 
Co.. 47 FERC 161.243. at pp. 61.84647 (1989)~ see 
mlso ~ v. Kelm, 137 F. Supp. 871. 8P,~76 (D. 
Minn. 1956), af/'d. 237 F.2d 721 (gth Cir. 1956). 

ors Tr, 

S~r Opinion No. 360. 53 FERC | 61.473 (1990). 
rrh'g#ranted in part. Opinion No. 360-A. SS FERC 
1 61.084 (1991)` 

sTs The market power Isqme on which Navajo 
seeks a r~Hn8 was not Included in the al~.ed-upon 

¶ 63 ,014  

smmlmry ~smm Iht for thhl I~aceedlns. See Tr. 3592 
(ll.v). Mo~gv~ the hmu4ns itself ~ mooted 
the awdlaJ~lity of wmmuwy dbp~Uon under the 
Conunlmion's rubs and ~-sutaUons. See 18 C.F.R. 
§ 38.~217(a)(2XI996Xsmmmu~ dtsOm/tion uvailable 
in any ixocet~ng or part o( a precetdlng that b "set 
for )wartnm"); Urdon Ek-ctr~ Co, 50 FERC |63.010. 
at p. 65,038 (1990Xhnrtn8 Itself " ' r e n d ~  moot" a 
parUdpant% motion for summa~ dttpes/Uon). 

Fmlwal EnWlW Qu ld i t l n l l  
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several  of which contain throughput informa- 
tion regarding  SFPP ' s  .~u th  System for the 
years  1992 through the first three months of 
1996. Exhibi t  735, which includes volume in- 
formation through the month of March 1996. 
represents  the most recent throughput infor- 
mation in the record for SFPP 's  East  and West 
Lines. The  record does not contain any infor- 
m a t i o n  r e g a r d i n g  S F P P ' s  South  Sys t em 
throughput  on a monthly or average daily basis 
beyond tha t  date.  

By including and referr ing to throughput in- 
formation through October 1996, Appendix A 
and the last three lines on page 8 of RHC's  
reply brief  include da ta  that  goes beyond the 
evidence and thus exceeds the scope of mater ia l  
properly included in post-hearing briefs. Such 
c'xtra-record mater ia l  is nei ther  probat ive nor 
reliable,  because no foundation has been laid 
for its admission, ~=,  e.g., J. W. A k i n ,  57  F E R C  
~63 ,004 .  at  p. 65,t)28 (1991),  and I:x, cause 
S F P P  has had no opportuni ty  to place the da t a  
in its proper  context. The  Commission's obliga- 
tion to decide this case solely on the basis of the 
evidence in the record requires that  the docu- 
ments  a t t ached  as Exhibit  A to RHC's  reply 
brief  and the above-mentioned discussion speci- 
fied in the last  three lines on page 8 of that  
brief be str icken.  " [ I ) t  is improper  /'or a par- 
t ic ipant  to discuss in its brief documents that  
are  not in evidence."  Id .  

The prejudice to S F P P  if the offending extra- 
record documents and all references to them 
are  not s t r icken from the record is clear. SFPP  
had no opportuni ty  to respond substant ively to 
RHC's  reply brief, or to provide other informa- 
tion that  may be re levant  to the context and 
signif icance of the new data .  It would therefore 
be unfai r  to permit  the extra-record mater ia l  to 
remain par t  of the record on which the presid- 
ing judge and the Commission will decide this 
casc. 

It is therefore ordered that  Appendix A to 
RHC's  reply brief and the above-mentioned 
last three lines on page 8 of that  reply brief are 
s tr icken.  

65,209 

C O N C L U S I O N  

1. SFPP.  L.P. should be required to file re- 
vised ra te  schedules and tariffs in accordance 
with the findings and rulings of this init ial  
decision. Such rates  are  found to be just and 
reasonable. 

2. The  rates  of SFPP  presently in effect are 
found to be unjust and unreasonable, except for 
those West Line rates  which are  deemed to be 
just and reasonable under section 1803 of the 
EPAct ,  42 U.S.C. § 7 1 7 2  note § 1803. 

3. SFPP,  L.P. should he required to make 
reparat ions  in accordance with the findings 
and rulings of this init ial  decision. As s ta ted in 
the ordering paragraph  below, the Commission 
will first have to determine just and reasonable 
rates.for S F F P  before SFPP  will be required to 
calculate  and make r e p a r a t i o n s Y  9 

O R D E R  

W H E R E F O R E ,  I T  IS  O R D E R E D ,  sub- 
ject to review by the Commission on appeal  or 
on its own motion as provided in the Commis- 
sion's Rules of Pract ice  and Procedure, that  
within sixty (60) days af ter  the effective date 
of this ini t ial  decision SFPP,  L.P. shall tile 
revised ra te  schedules and tariffs  in accordance 
with the findings and rulings in this init ial  
decision. 

I T  I S  F U R T H E R  O R D E R E D  tha t  
within th i r ty  (30) days af ter  the Commission 
accepts SFPP ' s  compliance filing, or al terna-  
t ively determines  just and reasonable ra tes  for 
SFPP,  L.P., a reparat ions report  shall be filed 
by SFPP,  L.P. with the Commission showing 
/or each re levant  year  the amounts  of repara .  
tions to be paid and to whom such reparat ions 
are  to he paid. 

I T  I S  F U R T H E R  O R D E R E D  tha t  
within th i r ty  (30) days af ter  the Commission 
accepts SFI 'P ' s  reparat ions report,  or al terna-  
t ively determines  the amounts of reparat ions 
to be pa id ,  S F P P ,  L.P.  shal l  p a y  such 
reparat ions.  

e~ . ~  Texaco ICel~nlng and ,vlarketing, Inc. v. 
,SFPI: et aL, 80 FERC 161,2t~, rnimeo, at p. t3 
(AtzRust 5, 1997). 

FERC Report= ¶ 63,014 



0 ¢ 4 0 n  

m ~  

LOSN~.ES-ELPASO 

w m l  

~ ~IS P 

0 
Od 

mgde~ 

i ~ f g m  ~ l l & l  

) . ~ .  e ,  

• ,, I ~ .......... ~ S O U T H  S Y S T E M  I N T E R S T A T E  

i L I • | N O :  

- -  em~o e ~ u  q m ~ m ~  0 ~ a w a k  

~ k iL~S~ ~ Iqm~m OLe~ I ~ t  ~ N IN~IM 4 / ~ e ~  aqlaUgS~ 

~ ~ m u l  I ~  qP~u~l ~ mOmPq ~ m p ~  I ~ p  ~ I I r  IHP, L.l)o 

m ~ t ~ l u  

0 

)==, 

M 

C) 
I 

fO 

r~  

0 

t~  
Q 
Q 

Q 

Q 

I 
Q 
t~  

e 

0 

m ~ 

~ o 
d ~ 
• Q 

t~  
Q 
Q 

0 
0 

fO 

~ ,  ~ ' 

X 

~-.-4 


